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History of the Consolidated Tax Distribution (CTX)

Senate Concurrent Resolution 40 (1995) created an interim study to review laws
governing the distribution of tax revenues among local governments within counties —
what is now known as the “sec ond-tier” distribution. The interim study recommended
the consolidation of state and loc al taxes from multiple sources (including the SCCRT)
into a single fund —t he Local Government Tax Distribution Fund (also k nown as the
consolidated tax, or CTX) — for distribution at the second tier under a single formula.

Senate Bill 254 (1997) created the Loc al Government Tax Distribution Fund, as

proposed under the SCR 40 interi m study, to receive revenues from the BOCRT |

SCCRT, Motor Vehicle Privil ege Tax (nowthe G overnment Services Tax), Real

Property Transfer Tax, Cigarette Tax, and Liquor Tax, and adopting a single formula for

second tier distribution. The bill required the Executive Director of the De partment of

- Taxation to administer the fund and distribute  revenue to eligible loc al governments,
special districts, and enterprise districts according to that formula.

Under the provisions of Senate Bill 254, the initial base amount that was set for each
enterprise district, beginning with Fiscal Year 1999, was the average amount of revenue
each enterprise district received during FY 1996 and FY 1997. For local governments
and special districts, the base amount for FY 1999 was the aver age amount received
during those fiscal years, adjusted for the percentage change between the total .
amounts received by all loc al governments and sp ecial districts inthe county for
FY 1997 and the average of the total amounts received by those entities during
FY 1996 and FY 1997, and further adjusted by the change in the Consumer Price Index
between July 1, 1997, and December 31, 1997.

To determine the distribution in subsequent years, the executive director must first, from
each county’s allocation at the first tier, a llocate an amount to each enterprise district
equal to the amount that the ent erprise district received in the prior year. After that
allocation is made, the exec utive director must then allocate to each local government
or special district eligible for an allocati on from the fund an am ount equal to the amount
allocated tothat loc al government or spec ial district for the preceding fiscal year
multiplied by one plus the per centage change in the Consum er Price Index (All ltems)
for the year ending on Decem ber 31 immediately preceding the y ear in which th e
allocation is made. Thisam ount is used by the departm ent to establis h the bas e
monthly allocation to be made to each loc al government or special district. For the
purpose of making adjustments to the base, the excess amount distributed to each local
government or special district in the prior f iscal yearis also included under the bilf's

provisions.

If there is not sufficient m oney avallable in the county’ s account to make the base
monthly allocation for each local government or special district after the dis tribution to
the enterprise district is made, the amount of availabl e money shall be prorated and
allocated according fo the percentage of the amountthat each local gov ernment or

special district received as a total of the amount distributed among all_local governments

Case No. 66851
History of the CTX — Page 1 of 7 TA
101




-
»
p

and special districts in the county in the fisca | year immediately preceding the year in
which the allocation is made.

If the executive director deter mines that there is money remaining in the county’s
account in the fund after the base monthly allocation is made, the remaining money is to
be allocated as follows:

o Each local government’s share is dete mmined by multiply ing one-twelfth of the
annual allocation for the local government by one plus the sum of:

o The percentage change in the population of that local government for the
fiscal year immediately preceding the year in which the allocation is made,
as certified by the governor; and

o The average percent age change in the assessed valuation of taxable
property intheloc al government (except thatassessed valuatio n
attributable to the net proceeds of mi  nerals) over the five fiscal years
immediately preceding the year in which the allocation is made.

o Each special district's shareis determined by multiplying on e-twelfth of the
annual allocation for the special distri ct by one plus the average percentage
change in the assessed valuation oftax  able propertyinthe special district
(except that assessed valuation attributable to the net proceeds of minerals) over
the five fis cal years immediately preceding the year in which the allocatlo n is
made.

The figures calculated above for each loc al government and special district in a county
are muitiplied by the local gover nment's or special district's base amount, with eac h
product added together to determine a tot al for the county. The allocation that is
received for each local gov ernment or special districtis the percentage that each local
government or special district's calculation comprises of the sum.

If the executive director deter mines that there is money remaining in the county’s

account in the fund after the base monthly allocation is made, but there has been one or
months in the same fiscal year where t he base monthly allocation could not be made,
the executive director must first allocate the money necessary to ensure that these base
allocations cah be m ade before any exc ess is to be distribut ed using the formulas

above.

Senate Bill 254 also allowed t he governing bodies of two or more local govemments or
special districts to enter into an interlocal agreement to set forth an alternative formula
for the distribution of rev enues under the CTX. The gover ning bodies of each local
government or special district that is part of the agreement must approve the alternative

formula by majority vote.

The provisions of the bill a llowed any local government or s pecial district that received
any portion ofthe taxes includedint he CTX before July 1, 1998, fo request an

adjustment to the base amount calculated for the initial year (FY 1988)—TheTequest
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was to be made to the Department of Taxation, who was required to take into accoun t
several criteria for evaluating the reques t, no later than Decem ber 31, 1997. The
Committee on Local Government Finance (CLGF) was required to evaluate the findings
of the Department and determine whether an adjustment is appropriate. If it determined
an adjustment was appropriate, it was requi red to submit a recommendation to the
Nevada Tax Commission spegcifying the amount of adjustment re commended. If the
CLGF determined that an adjustment was not  appropriate, then no action would be
taken, and the decision was not subject to review by the Nevada Tax Commission.

If the CLGF made a recommendation to the Commission, the Gommission was required
to hold a public meeting within 30 days to review the r ecommendation, based on the
information submitted by the Department and the CLGF. Ifthe Commission determined
that the adjustment w as appropriate, the Department was requ ired to adjust the base
amount for that entity by the specified amount in the recommendation.

Finally, Senate Bill 254 also allows certain local governments or special districts created
after July 1, 1998, to request the Nevada  Tax Gommiission to direct the executiv. e
director to allocate money from the fund to that local gove rnment as it would fo any
other local government or special district eligible to receive an allocation. The executive
director is required to review eachr  equest and make a determination as to the
allocation, which is then reviewed by the Committee on Local Government Finance
(CLGF). Ifthe request is determined to be acc eptable by the CLGF, it is submitted to
the Nevada Tax Commission for final approval. If the allocation is not determined to be
acceptable by the CLGF, then no distribution wi Il ocour, and the decision is not subject
to review by the Tax Commission.

The Tax Commission is required to schedule a public meeting within 30 d ays after the
recommendation by the CLGF is submitted, with public notice of t he hearing given by
the Commission at least 10 days before the hearing date. If, a fter the public hearing,
the Commission determines that the CLGF's recommendation is appropriate, it shall
order the Executive Director to make t he appropriate distribut ions to the local

government.

Senate Bill 253 (1997) created an interim legislative committee and an advisory

committee (composed of Executive Director of Department of Taxa tion and ten local
government finance representatives) to study the distribution of revenue among local
governments. The provisions authorizing the legis lative committee were to expire on

June 30, 2001.

Assembly Bill 124 (1999) changed the name of the Local Government Tax Distribution
. Fund to the Local Government Tax Distribution Account. T he account is also changed
from a special revenue account within the state treasury to an intergqvemmental fund.

Senate Bill 534 (1999), which wasone ofthe billsdev eloped asa result of
recommendations adopted by the interim committee created pursuant to Senate Bill 253

of the 1997 Sess ion, created provisions r equiring the exec utive—director—oftire
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Department of Taxation to review alloc ations in local governments or special districts
where population and assessed valuation (except that assessed valu ation thatis
attributable to the net proceeds of minerals) decreases in each of the three preceding
fiscal years. The executiv e directorma y determine the necessity to adjust the
distribution, and if an adj ustment is determined neces sary, the findings made by the
executive dlrector shall be submitted to the CLGF.

The CLGF shall review the findings and, if it is determined that the adjustment amount

. Is appropriate, shall submit a recommendation to the Tax Gommission. (If it is not
deemed to be appropriate, the decision is not subject to review by the Tax
Commission.) The Tax Commission is then r equired to hold a public hearing within 30
days after the submis sion of the recommendat ion by the CLGF to determine whether
the adjustment is appropriate. Ifthe Co mmission determines that the adjustment is
appropriate, it shall order the executive director to make the adjustment to the allocation
for the affected local government or special district.

Senate Bill 535 (1999), another of the bills developed as a result of recommendation s
adopted by the interim committee created pur suant to Senate Bill 253 of the 1997
Session, revised the calculation of assessed valuation, wit h respect to determining the
local government distribution at the second tier, by requiring that the assessed valuation
of a redevelopment agency loc ated within a lo cal government or special district be
included in the calculation of assessed valuation for that local government or special

district.

Senate Bill 538 (1999) clarified thatthefi ve-year period forw hich the average
percentage change in assessed  valuation istake n for determining second-tier

allocations is the fiscal year for w hich the allocation is being made and the immediately
preceding four fiscal years.

Senate Bill 317 (2001) clarified the procedures regarding excess allocations of revenue
that occur if the certified population issued by the governor is higher than the population
estimate made by the Census Bureauand  the local government has filed a formal
appeal with the Census Bureau. The bill also created provisions regarding the
distribution of revenues based upon whether the appeal results in a population that was
either greater or less than the population amount used to make the initial calculation.

Senate Bill 557 (2001) revised the prospective June 30, 2001, sunset of the interim
committee created by Senate Bi ll 253 of the 1997 Session to  study the distribution of

revenue among local governments, extending the sunset for the committee until June
30, 2005.

Assembly Bill 10 of the 17" Special Session (2001) modified the distribution formula
at the second tier by specifying that the base am ount for a fiscal year for local

governmenis and special districts is only amount of base revenue distributed in the prior
fiscal year, multiplied by one plus the change in the Consumer Price Index for the year

ending on December 31 immediately preceding the year in which the%%oeeeﬁeﬁ%ﬁ&ﬁe

Case No. 66851

History of the CTX — Page 4 of 7 JA 831

104




The amount of excess distributed to the entity in the prior year was no longer included in
the base calculation under these provisions.

The bill also modified the se cond-tier distribution formula by phasing out the “one-plus”
calculation established during the 1997 Ses sion for the distribution of exces s revenues
remaining after base alloc ations are made, in favor of a “no one-plus” calc ulation, as
follows:

o Each local government's share is dete rmined by multiply ing one-twelfth of the
annual allocation for the local government by the sum of:

o The average percentage change in the population of that local
government for the fiscal year immedi ately preceding the fiscal year for
which the allocation is being m ade and the four fiscal years immediately
preceding the year in which the alloca tion is made, as certified by the
governor; and

o The average percent age change inthe assessed valuation of taxable
property in the local government, including the assessed value attributable
to aredevelopment agency butex cluding the assessedv aluation
atributable to the net proceeds of miner als, for the fiscal year for which
the allocation is bei ng made and the fourfi  scal years immediately
preceding the year in which the allocation is made.

o Each special district's shareis determined by multiplying on e-twelfth of the
annual allocation for the special district by the average percentage change in the
assessed valuation of taxable property in the special district, includ ing the
assessed value atfributabletoar  edevelopment agency but excluding the
assessed valuation attributable to the net  proceeds of mineral s, over the five
fiscal years immediately preceding the year in which the allocation is made.

As witht he “one-plus’ calculation,t he figures ¢ alculated above for each loc al
government and special district in a county are mulfiplied by each entity's base amount
and then added together to determine a total for ~ the county. The a llocation that is
received for each local gov emment or special districtis the percentage that each local
government or special district’s calculation comprises of the sum.

To minimize the distributional ef fects that this formula change would hav e onlocal
govemments and special district s, the change from “one-plus” to “no one-plus” was
phased in:

e For FY 2002, thealloc ation would be made by using 25 percent of the
ho one-plus formula and 75 percent of the one-plus formula;

e For FY2003,thealloc ation wouldbe madé by using 50 percent of the
no one-plus formula and 50 percent of the one-plus formula;

e For FY 2004, the alloc ation would be made by using 75 percent of the
nho one-plus formula and 25 percent of the one-plus formula; and
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e For FY 2005 and all future fiscal years, the allocation would be made by using
100 percent of the no one-plus formula.

The provisions of As sembly Bill 10 ofthe 17 ™ Special Sess ion also required an
adjustment of the annual base alloc ation for the city of Hender son in the amount of
$4 million, beginning in FY 2002.

Senate Bill 469 (2003), which contained the recommendations developed from the
interim committee authorized pursuant to S enate Bill 557 of the 2001 Session, further
revised the second-tier distribution of exce ss revenues to allow t he usage of the one-
plus formula in certain counties where t he sum of population an d assessed valuation
growth for each loc al government is negative.  The bill provides for  two different
formulas that can be used, depending on  whether the average change in assessed
valuation for special districts is positive or negative.:

If the sum of the average popul ation growth and average assessed valuation growth for
all local governments is negative, and the average change in assessed valuatlon for all
special districts is also negative, the following formula is used:

e Each local government's share is dete rmined by multiply ing one-twelfth of the
~annual allocation for the local government by one plus the sum of:

o The average percentage change in the population of that loca |
government for the five years immediately preceding the year in which the
allocation is made, as certified by the governor; and

o The average percent age change inthe assessed valuation of taxable
property in the local government, including the assessed value attributable
to aredevelopment agency butex cluding the assessedv aluation
attributable to the net proceeds of miner als, for the fiscal year for which
the allocation is bei ng made and the fourfi  scal years immediately
preceding the year in which the allocation is made.

o FEach special district’'sshareis determined by multiplying on e-twelfth of the
annual allocation for the special distri ¢t by one plus the average percentage
change in the assessed valuation oftax able property inthe special district,
including the assessed value attribut able to a redevelopment agency but
excluding the assessed valuation attributable to the net proceeds of minerals, for
the fiscal year for which the allocation is being made and the four fiscal year s
immediately preceding the year in which the allocation is made.

If the sum of the average popul ation growth and average assessed valuation growth for
all local governments is negative, but the average change in assessed valuation for any
special district is positive, the following formula is used:

o Each local government's share is dete rmined by multiplying one-twelfth of the
annual allocation for the local government by one plus the sum of:

Case No. 66851
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o The average percentage change in the population of that local
government for the five years immediately preceding the year in which the
allocation is made, as cettified by the governor; and

o The average percent age change inthe assessed valuation of taxable
property in the local government, including the assessed value attributable
to aredevelopment agency butex cluding the assessedv aluation
attributable to the net proceeds of miner als, for the fiscal year fo r which
the allocation is being made and the f our for the fiscal year for which the
allocation is being made and the four fiscal years immediately precedlng
the year in which the allocation is made.

o Each special district’'s shareis determined by multiplying on e-twelfth of the
annual allocation for. the special district by one plus the sum of;

o The average percentage change in the population of that loca |
government for the five years immediately preceding the year in which the
allocation is made, as cettified by the governor; and

o The average percent age change inthe assessed valuation of taxable
property in the special district, including the assessed value atitibutable to
a redevelopment agency but excluding the assessed valuation attributable
to the net proceeds of minerals, for t he fiscal year for which the alloc ation
is being made and the four fiscal years immediately preceding the year in
which the allocation is made.

The bill als o revised the distribution of monthly base allocations to local gov ernments
and spedial districts for any month in whic h there is not sufficient revenue to make the

entire monthly base alloc ation to all local governments and special di stricts. The bill
required that, in these instances, the amount of each distribution to local governments

and special districts be reduced, such that the total a mount available for distribution is
allocated to each local government and specia | district in an amountequaltoit s
proportionate percentage of the total amount of the base monthly allocations for all local

governments and spegcial districts in the county.

Senate Bill 38 (2005) further revised the alternate distribution formula established
under Senate Bill 469 of t he 2003 Session by a llowing counties whose average of net
proceeds of minerals was $50 m illion ormoreint he five fiscal years immediately
preceding the year for which the allocation is being made, or whose average population
growth is negative in the five fiscal years immediately preceding the year for which the
allocation is being m ade, or who meet both of the above cr iteria, to use the one-plus
calculation in lieu of the no one-plus calculation.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

Appellant,
Vs.

THE STATE OF NEVADA ex rel.
DEPARTMENT OF TAXATION;
THE HONORABLE DAN
SCHWARTZ, in his official capacity
as TREASURER OF THE STATE OF
NEVADA; and THE LEGISLATURE

Supreme Court No.: 66851
District Court Case No.: 12 OC 00168 1B

OF THE STATE OF NEVADA,
Respondents.
JOINT APPENDIX
VOLUME 4 PART 3
Filed By:

Joshua J. Hicks, Esq.

Nevada Bar No. 6678
BROWNSTEIN HYATT
FARBER SCHRECK, LLP

50 West Liberty Street, Suite 1030
Reno, Nevada 89501

Telephone: (775) 622-9450
Email: jhicks@bhfs.com

Attorneys for Appellant City of Fernley,
Nevada

Docket 66851 Document 2015-15475



Index to Joint Appendix
City of Fernley v. State of Nevada et al., Case No. 66851

Volume Document Filed By Date Bates
Number Stamp
Number
1 Affidavit of Service Taxation City of Fernley 07/02/12 17
1 Affidavit of Service Treasurer City of Fernley 06/20/12 13-16
23 |Amended Memorandum of Costs and State of Nevada/Dept 10/09/15 | 4058-4177
Disbursements Taxation
7 Answer State of Nevada/Dept Tax/| 02/01/13 | 1384-1389
Treasurer
7 Answer to Plaintiff's Complaint Nevada Legislature 01/29/13 | 1378-1383
23 |Case Appeal Statement City of Fernley 11/07/14 | 4208-4212
1 Complaint City of Fernley 06/06/12 1-12
21 Defendant Nevada Legislature’s Reply in Nevada Legislature 07/25/14 | 3747-3768
Support of its Motion for Summary Judgment
21 Defendant's Opposition to Motion to Retax Costs State of Nevada/Dept 10/03/14 | 3863-3928
and Reply to Opposition to Motion for Costs Taxation
22 |Defendant's Opposition to Motion to Retax Costs State of Nevada/Dept 10/03/14 | 3929-3947
and Reply to Opposition to Motion for Costs Taxation
(Cont.)
1 Exhibits to Joinder in Motion to Dismiss Nevada Legislature 08/16/12 104-220
2 Exhibits to Joinder in Motion to Dismiss (Cont.) Nevada Legislature 08/16/12 221-332
1 Joinder in Motion to Dismiss Nevada Legislature 08/16/12 62-103
7 Joinder in Nevada Department of Taxation and Nevada Legislature 05/06/14 | 1421-1423
Nevada Treasurer's Renewal of Motion to
Dismiss
21 Memorandum of Costs and Disbursements State of Nevada/Dept 09/19/14 | 3788-3793
Taxation
21 Motion for Costs State of Nevada/Dept 09/19/14 | 3776-3788
Taxation
12 |Motion for Partial Reconsideration and City of Fernley 06/18/14 | 2005-2045
Rehearing of the Court's June 6, 2014 Order
7 Motion for Summary Judgment City of Fernley 06/13/14 [ 1458-1512
8 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1513-1732
9 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1733-1916
10 |Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1917-1948
11 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 [ 1949-2004
1 Motion to Dismiss State of Nevada/Dept Tax/| 08/03/12 41-58
Treasurer
1 Motion to Intervene Nevada Legislature 08/03/12 18-40
21 Motion to Retax Costs and Opposition to Motion City of Fernley 09/24/14 | 3794-3845
for Costs
7 Nevada Department of Taxation and Nevada State of Nevada/Dept Tax/| 05/05/14 | 1414-1420
Treasurer's Renewal of Motion to Dismiss Treasurer
7 Nevada Department of Taxation and Nevada State of Nevada/Dept Tax/| 05/23/14 | 1433-1437
Treasurer's Reply to Response to Renewal of Treasurer
Motion to Dismiss
12 |Nevada Department of Taxation's Opposition to State of Nevada/Dept 07/11/14 | 2053-2224
Plaintiff's Motion for Summary Judgment Taxation
13 |Nevada Department of Taxation's Opposition to State of Nevada/Dept 07/11/14 | 2225-2353
Plaintiff's Motion for Summary Judgment (Cont.) Taxation




Index to Joint Appendix

City of Fernley v. State of Nevada et al., Case No. 66851
Volume Document Filed By Date Bates
Number Stamp
Number
23  [Notice of Appeal City of Fernley 11/07/14 | 4205-4207
22  |Notice of Entry of Order Nevada Legislature 10/08/14 | 4001-4057
23  [Notice of Entry of Order State of Nevada/Dept 10/17/14 | 4195-4204
7 Notice of Entry of Order Denying City of Fernley's| State of Nevada/Dept Tax/| 12/19/12 | 1364-1370
Motion for Reconsideration of Order Dated Treasurer
November 13, 2012
7 Notice of Entry of Order Granting A Continuance City of Fernley 10/19/12 | 1344-1350
to Complete Discovery
3 Notice of Entry of Order Granting Nevada Nevada Legislature 09/04/12 651-657
Legislature's Motion to Intervene
7 Notice of Entry of Order on Defendant's Motion | State of Nevada/Dept Tax/| 11/15/12 | 1354-1360
for Extensions of Time to File Answer Treasurer
1 Notice of Non-Opposition to Legislature's Motion | State of Nevada/Dept Tax/| 08/06/12 59-61
to Intervene Treasurer
2 Opposition to Motion to Dismiss and Motion for City of Fernley 08/20/12 331-441
Continuance Pursuant to NRCP 56(F)
3 Opposition to Motion to Dismiss and Motion for City of Fernley 08/20/12 442-625
Continuance Pursuant to NRCP 56(F) (Cont.)
2 Opposition to Motion to Nevada Legislature's City of Fernley 08/20/12 324-330
Motion to Intervene
13  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2354-2445
and Nevada Treasurer's Renewal of Motion to
Dismiss
14  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2446-2665
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
15 |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2666-2819
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
16  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2820-2851
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
17  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2852-2899
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
4 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 662-881
Motion to Dismiss
5 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 882-1101
Motion to Dismiss (Cont.)
6 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 | 1102-1316
Motion to Dismiss (Cont.)
17  |Opposition to Nevada Legislature's Joinder in City of Fernley 07/11/14 | 2900-2941
Nevada Department of Taxation and Nevada
Treasurer's Renewal of Motion to Dismiss
20 |Opposition to Plaintiff's Motion for Partial Nevada Legislature 07/11/14 | 3586-3582
Reconsideration and Rehearing of the Court's
June 6, 2014 Order




Index to Joint Appendix
City of Fernley v. State of Nevada et al., Case No. 66851

Volume Document Filed By Date Bates
Number Stamp
Number

12 |Opposition to Plaintiff's Motion for Partial State of Nevada/Dept Tax/| 07/11/14 | 2049-2052
Reconsideration and Rehearing of the Court's Treasurer
June 6, 2014 Order and Countermotion for Order
Dismissing Nevada Department of Taxation

17  |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 2942-3071
Judgment

18 |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3072-3292
Judgment (Cont.)

19 Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3292-3512
Judgment (Cont.)

20 |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3515-3567
Judgment (Cont.)

7 Order (Converting Motion to Dismiss to Motion First Judicial District Court | 06/06/14 | 1451-1457
for Summary Judgment, Setting Briefing
Schedule and Dismissing Treasurer)

22 |Order and Judgment First Judicial District Court | 10/06/14 | 3948-4000

7 Order Denying City of Fernley's Motion for First Judicial District Court | 12/17/12 | 1361-1363
Reconsideration of Order Dated November 13,
2012

7 Order Granting A Continuance to Complete First Judicial District Court | 10/15/12 | 1341-1343
Discovery

7 Order Granting in Part and Denying in Part Nevada Supreme Court 01/25/13 | 1373-1377
Petition for Writ of Mandamus

23 |Order Granting Nevada Department of First Judicial District Court | 10/15/14 | 4190-4194
Taxation's Motion for Costs

3 Order Granting Nevada Legislature's Motion to First Judicial District Court | 08/30/12 648-650
Intervene

7 Order on Defendant's Motion for Extensions of First Judicial District Court | 11/13/12 | 1351-1353
Time to File Answer

7 Order Pursuant to Writ of Mandamus First Judicial District Court | 02/22/13 | 1390-1392

21 Order Vacating Trial First Judicial District Court | 09/03/14 | 3773-3775

23  |Plaintiff's Motion to Strike, or Alternatively, City of Fernley 10/14/14 | 4178-4189
Motion to Retax Costs

21 Plaintiff's Objections to Nevada Legislature's City of Fernley 10/02/14 | 3846-3862
Proposed Order and Request to Submit
Proposed Order and Judgment

7 Pretrial Order First Judicial District Court | 10/10/13 | 1393-1399

7 Reply Concerning Joinder in Nevada Department Nevada Legislature 05/27/14 | 1438-1450
of Taxation and Nevada Treasurer's Renewal of
Motion to Dismiss
Reply in Support of Joinder in Motion to Dismiss Nevada Legislature 10/08/12 | 1317-1340

3 Reply in Support of Motion to Intervene Nevada Legislature 08/24/12 626-635

21 Reply in Support of Plaintiff's Motion for Partial City of Fernley 07/25/14 | 3709-3746

Reconsideration and Rehearing of the Court’s
June 6, 2014 Order as to Defendant Nevada
Legislature




Index to Joint Appendix
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Volume Document Filed By Date Bates
Number Stamp
Number
20 |Reply in Support of Plaintiff's Motion for City of Fernley 07/25/14 | 3674-3708
Summary Judgment Against Defendants Nevada
Department of Taxation and Nevada Treasurer
20 |Reply in Support of Plaintiff's Motion for Partial City of Fernley 07/25/14 | 3641-3673
Reconsideration and Rehearing of the Court's
June 6, 2014 Order as to Defendant's Nevada
Department of Taxation and Nevada Treasurer;
Plaintiff's Opposition to Countermotion for Order
Dismissing Nevada Department of Taxation
20 |Reply in Support of Plaintiff's Motion for City of Fernley 07/25/14 | 3606-3640
Summary Judgment Against Defendant Nevada
Legislature
21 Reply to Opposition to Countermotion for Order State of Nevada/Dept 08/01/14 | 3769-3772
Dismissing Nevada Department of Taxation Taxation
3 Reply to Opposition to Motion to Dismiss State of Nevada/Dept Tax/ | 08/27/12 636-647
Treasurer
20 |Reply to Plaintiff's Opposition to Nevada State of Nevada/Dept 07/25/14 | 3583-3605
Department of Taxation and Nevada Treasurer's Taxation
Renewal of Motion to Dismiss
7 Response to Nevada Department of Taxation City of Fernley 05/16/14 | 1424-1432
7 Second Stipulation and Order Regarding Change Parties/First Judicial 03/17/14 | 1406-1409
of Briefing Schedule District Court
7 Stipulation and Order for an Extension of Time to Parties/First Judicial 04/11/14 | 1410-1413
File Responses to Discovery Requests; Extend District Court
Certain Discovery Deadlines and Extend Time to
File Dispositive Motions
7 Stipulation and Order Regarding Change of Parties/First Judicial 02/19/14 | 1403-1405
Briefing Schedule and Plaintiff's Response to District Court
Defendant's Motion to Strike Plaintiff's Jury
Demand
12 [Stipulation and Order Regarding Change of Parties/First Judicial 06/25/14 | 2046-2048
Briefing Schedule and Setting Hearing for Oral District Court
Argument
7 Stipulation and Order Regarding Defendant's Parties/First Judicial 10/23/13 | 1400-1402
Motion to Strike Plaintiff's Jury Demand District Court
3 Stipulation and Order Regarding Joinder to Parties/First Judicial 09/18/12 658-661
Motion to Dismiss District Court
23 |Transcript of Hearing Court Reporter 01/07/15 | 4213-4267
7 Writ of Mandamus Nevada Supreme Court 01/25/13 | 1371-1372
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

Appellant,
Vs.

THE STATE OF NEVADA ex rel.
DEPARTMENT OF TAXATION;
THE HONORABLE DAN
SCHWARTZ, in his official capacity
as TREASURER OF THE STATE OF
NEVADA; and THE LEGISLATURE

Supreme Court No.: 66851
District Court Case No.: 12 OC 00168 1B

OF THE STATE OF NEVADA,
Respondents.
JOINT APPENDIX
VOLUME 4 PART 2
Filed By:

Joshua J. Hicks, Esq.

Nevada Bar No. 6678
BROWNSTEIN HYATT
FARBER SCHRECK, LLP

50 West Liberty Street, Suite 1030
Reno, Nevada 89501

Telephone: (775) 622-9450
Email: jhicks@bhfs.com

Attorneys for Appellant City of Fernley,

Nevada

Docket 66851 Document 2015-15475




Index to Joint Appendix
City of Fernley v. State of Nevada et al., Case No. 66851

Volume Document Filed By Date Bates
Number Stamp
Number
1 Affidavit of Service Taxation City of Fernley 07/02/12 17
1 Affidavit of Service Treasurer City of Fernley 06/20/12 13-16
23 |Amended Memorandum of Costs and State of Nevada/Dept 10/09/15 | 4058-4177
Disbursements Taxation
7 Answer State of Nevada/Dept Tax/| 02/01/13 | 1384-1389
Treasurer
7 Answer to Plaintiff's Complaint Nevada Legislature 01/29/13 | 1378-1383
23 |Case Appeal Statement City of Fernley 11/07/14 | 4208-4212
1 Complaint City of Fernley 06/06/12 1-12
21 Defendant Nevada Legislature’s Reply in Nevada Legislature 07/25/14 | 3747-3768
Support of its Motion for Summary Judgment
21 Defendant's Opposition to Motion to Retax Costs State of Nevada/Dept 10/03/14 | 3863-3928
and Reply to Opposition to Motion for Costs Taxation
22 |Defendant's Opposition to Motion to Retax Costs State of Nevada/Dept 10/03/14 | 3929-3947
and Reply to Opposition to Motion for Costs Taxation
(Cont.)
1 Exhibits to Joinder in Motion to Dismiss Nevada Legislature 08/16/12 104-220
2 Exhibits to Joinder in Motion to Dismiss (Cont.) Nevada Legislature 08/16/12 221-332
1 Joinder in Motion to Dismiss Nevada Legislature 08/16/12 62-103
7 Joinder in Nevada Department of Taxation and Nevada Legislature 05/06/14 | 1421-1423
Nevada Treasurer's Renewal of Motion to
Dismiss
21 Memorandum of Costs and Disbursements State of Nevada/Dept 09/19/14 | 3788-3793
Taxation
21 Motion for Costs State of Nevada/Dept 09/19/14 | 3776-3788
Taxation
12 |Motion for Partial Reconsideration and City of Fernley 06/18/14 | 2005-2045
Rehearing of the Court's June 6, 2014 Order
7 Motion for Summary Judgment City of Fernley 06/13/14 [ 1458-1512
8 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1513-1732
9 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1733-1916
10 |Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1917-1948
11 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 [ 1949-2004
1 Motion to Dismiss State of Nevada/Dept Tax/| 08/03/12 41-58
Treasurer
1 Motion to Intervene Nevada Legislature 08/03/12 18-40
21 Motion to Retax Costs and Opposition to Motion City of Fernley 09/24/14 | 3794-3845
for Costs
7 Nevada Department of Taxation and Nevada State of Nevada/Dept Tax/| 05/05/14 | 1414-1420
Treasurer's Renewal of Motion to Dismiss Treasurer
7 Nevada Department of Taxation and Nevada State of Nevada/Dept Tax/| 05/23/14 | 1433-1437
Treasurer's Reply to Response to Renewal of Treasurer
Motion to Dismiss
12 |Nevada Department of Taxation's Opposition to State of Nevada/Dept 07/11/14 | 2053-2224
Plaintiff's Motion for Summary Judgment Taxation
13  |Nevada Department of Taxation's Opposition to State of Nevada/Dept 07/11/14 | 2225-2353
Plaintiff's Motion for Summary Judgment (Cont.) Taxation




Index to Joint Appendix

City of Fernley v. State of Nevada et al., Case No. 66851
Volume Document Filed By Date Bates
Number Stamp
Number
23  [Notice of Appeal City of Fernley 11/07/14 | 4205-4207
22  |Notice of Entry of Order Nevada Legislature 10/08/14 | 4001-4057
23  [Notice of Entry of Order State of Nevada/Dept 10/17/14 | 4195-4204
7 Notice of Entry of Order Denying City of Fernley's| State of Nevada/Dept Tax/| 12/19/12 | 1364-1370
Motion for Reconsideration of Order Dated Treasurer
November 13, 2012
7 Notice of Entry of Order Granting A Continuance City of Fernley 10/19/12 | 1344-1350
to Complete Discovery
3 Notice of Entry of Order Granting Nevada Nevada Legislature 09/04/12 651-657
Legislature's Motion to Intervene
7 Notice of Entry of Order on Defendant's Motion | State of Nevada/Dept Tax/| 11/15/12 | 1354-1360
for Extensions of Time to File Answer Treasurer
1 Notice of Non-Opposition to Legislature's Motion | State of Nevada/Dept Tax/| 08/06/12 59-61
to Intervene Treasurer
2 Opposition to Motion to Dismiss and Motion for City of Fernley 08/20/12 331-441
Continuance Pursuant to NRCP 56(F)
3 Opposition to Motion to Dismiss and Motion for City of Fernley 08/20/12 442-625
Continuance Pursuant to NRCP 56(F) (Cont.)
2 Opposition to Motion to Nevada Legislature's City of Fernley 08/20/12 324-330
Motion to Intervene
13  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2354-2445
and Nevada Treasurer's Renewal of Motion to
Dismiss
14  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2446-2665
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
15 |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2666-2819
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
16  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2820-2851
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
17  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2852-2899
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
4 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 662-881
Motion to Dismiss
5 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 882-1101
Motion to Dismiss (Cont.)
6 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 | 1102-1316
Motion to Dismiss (Cont.)
17  |Opposition to Nevada Legislature's Joinder in City of Fernley 07/11/14 | 2900-2941
Nevada Department of Taxation and Nevada
Treasurer's Renewal of Motion to Dismiss
20 |Opposition to Plaintiff's Motion for Partial Nevada Legislature 07/11/14 | 3586-3582
Reconsideration and Rehearing of the Court's
June 6, 2014 Order




Index to Joint Appendix
City of Fernley v. State of Nevada et al., Case No. 66851

Volume Document Filed By Date Bates
Number Stamp
Number

12 |Opposition to Plaintiff's Motion for Partial State of Nevada/Dept Tax/| 07/11/14 | 2049-2052
Reconsideration and Rehearing of the Court's Treasurer
June 6, 2014 Order and Countermotion for Order
Dismissing Nevada Department of Taxation

17  |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 2942-3071
Judgment

18 |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3072-3292
Judgment (Cont.)

19 Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3292-3512
Judgment (Cont.)

20 |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3515-3567
Judgment (Cont.)

7 Order (Converting Motion to Dismiss to Motion First Judicial District Court | 06/06/14 | 1451-1457
for Summary Judgment, Setting Briefing
Schedule and Dismissing Treasurer)

22 |Order and Judgment First Judicial District Court | 10/06/14 | 3948-4000

7 Order Denying City of Fernley's Motion for First Judicial District Court | 12/17/12 | 1361-1363
Reconsideration of Order Dated November 13,
2012

7 Order Granting A Continuance to Complete First Judicial District Court | 10/15/12 | 1341-1343
Discovery

7 Order Granting in Part and Denying in Part Nevada Supreme Court 01/25/13 | 1373-1377
Petition for Writ of Mandamus

23 |Order Granting Nevada Department of First Judicial District Court | 10/15/14 | 4190-4194
Taxation's Motion for Costs

3 Order Granting Nevada Legislature's Motion to First Judicial District Court | 08/30/12 648-650
Intervene

7 Order on Defendant's Motion for Extensions of First Judicial District Court | 11/13/12 | 1351-1353
Time to File Answer

7 Order Pursuant to Writ of Mandamus First Judicial District Court | 02/22/13 | 1390-1392

21 Order Vacating Trial First Judicial District Court | 09/03/14 | 3773-3775

23  |Plaintiff's Motion to Strike, or Alternatively, City of Fernley 10/14/14 | 4178-4189
Motion to Retax Costs

21 Plaintiff's Objections to Nevada Legislature's City of Fernley 10/02/14 | 3846-3862
Proposed Order and Request to Submit
Proposed Order and Judgment

7 Pretrial Order First Judicial District Court | 10/10/13 | 1393-1399

7 Reply Concerning Joinder in Nevada Department Nevada Legislature 05/27/14 | 1438-1450
of Taxation and Nevada Treasurer's Renewal of
Motion to Dismiss
Reply in Support of Joinder in Motion to Dismiss Nevada Legislature 10/08/12 | 1317-1340

3 Reply in Support of Motion to Intervene Nevada Legislature 08/24/12 626-635

21 Reply in Support of Plaintiff's Motion for Partial City of Fernley 07/25/14 | 3709-3746

Reconsideration and Rehearing of the Court’s
June 6, 2014 Order as to Defendant Nevada
Legislature




Index to Joint Appendix
City of Fernley v. State of Nevada et al., Case No. 66851

Volume Document Filed By Date Bates
Number Stamp
Number
20 |Reply in Support of Plaintiff's Motion for City of Fernley 07/25/14 | 3674-3708
Summary Judgment Against Defendants Nevada
Department of Taxation and Nevada Treasurer
20 |Reply in Support of Plaintiff's Motion for Partial City of Fernley 07/25/14 | 3641-3673
Reconsideration and Rehearing of the Court's
June 6, 2014 Order as to Defendant's Nevada
Department of Taxation and Nevada Treasurer;
Plaintiff's Opposition to Countermotion for Order
Dismissing Nevada Department of Taxation
20 |Reply in Support of Plaintiff's Motion for City of Fernley 07/25/14 | 3606-3640
Summary Judgment Against Defendant Nevada
Legislature
21 Reply to Opposition to Countermotion for Order State of Nevada/Dept 08/01/14 | 3769-3772
Dismissing Nevada Department of Taxation Taxation
3 Reply to Opposition to Motion to Dismiss State of Nevada/Dept Tax/ | 08/27/12 636-647
Treasurer
20 |Reply to Plaintiff's Opposition to Nevada State of Nevada/Dept 07/25/14 | 3583-3605
Department of Taxation and Nevada Treasurer's Taxation
Renewal of Motion to Dismiss
7 Response to Nevada Department of Taxation City of Fernley 05/16/14 | 1424-1432
7 Second Stipulation and Order Regarding Change Parties/First Judicial 03/17/14 | 1406-1409
of Briefing Schedule District Court
7 Stipulation and Order for an Extension of Time to Parties/First Judicial 04/11/14 | 1410-1413
File Responses to Discovery Requests; Extend District Court
Certain Discovery Deadlines and Extend Time to
File Dispositive Motions
7 Stipulation and Order Regarding Change of Parties/First Judicial 02/19/14 | 1403-1405
Briefing Schedule and Plaintiff's Response to District Court
Defendant's Motion to Strike Plaintiff's Jury
Demand
12 [Stipulation and Order Regarding Change of Parties/First Judicial 06/25/14 | 2046-2048
Briefing Schedule and Setting Hearing for Oral District Court
Argument
7 Stipulation and Order Regarding Defendant's Parties/First Judicial 10/23/13 | 1400-1402
Motion to Strike Plaintiff's Jury Demand District Court
3 Stipulation and Order Regarding Joinder to Parties/First Judicial 09/18/12 658-661
Motion to Dismiss District Court
23 |Transcript of Hearing Court Reporter 01/07/15 | 4213-4267
7 Writ of Mandamus Nevada Supreme Court 01/25/13 | 1371-1372
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LEGISLATIVE COMMISSION’S SUBCOMMITTEE TO STUDY
- THE ALLOCATION OF MONEY DISTRIBUTED FROM THE
LOCAL GOVERNMENT TAX DISTRIBUTION ACCOUNT
(ASSEMBL.Y BILL 71, 2011 LEGISLATURE)

Wednesday, February 1, 2012, 3:00 p.m.

Grant Sawyer State Office Building
555 East Washington Avenue
Las Vegas, Nevada

Room 4401
Videoconference to:
Legislative Building Great Basin College
401 South Carson Street 1500 College Parkway
Carson City, Nevada Elko, Nevada

Room 3138 High Tech Center, Room;_r1 20

Case No. 66851
JA 120




. .
\..V_-J/

Case No. 66851
IA 7121




~J STATE OF NEVADA
LEGISLATIVE COUNSEL BUREAU

LEGISLATIVE COMMISSION (775) 684-6800 INTERIM FINANCE COMMITTEE  (775) 684-6821

STEVEN A. HORSFORD, Senator, Chairmian DEBBIE SMITH, Assemblywoman, Chair

Lorne J. Malkiewich, Director, Secretary ll\qllid;( C:(ombsi_F ’\'7:0,3’ A,n:b/s[t .
ark Krmpotic, Fiscal Analys

GARSON GITY OFFIGE:
Legislative Building, 401 S. Garson Street
Garson City, Nevada 89701-4747
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kel LAS VEGAS OFFICE:
Fax No.: (775) 684-6600 -/.)/ 555 E. Washington Avenue, Room 4400
LORNE J. MALKIEWICGH, Director (775) 684-6800 Las Vegas, Nevada 89101-1048

BRENDA J, ERDOES, Legislative Gounse! (775) 684-5830 QAW Fax No.: (702) 486-2810
PAUL V, TOWNSEND, Legislative Auditor (775) 684-6815 BRIAN L. DAVIE, Legislative Services Officer (702) 486-2800

DONALD O. WILLIAMS, Research Director (775) 684-6825

MEETING NOTICE AND AGENDA

Name of Organization: LEGISLATIVE COMMISSION'S SUBCOMMITTEE TO
STUDY THEALLO CATION OF MONEY DISTRIBUTED
FROM THE LOCAL GOVERNMENT TAX DISTRIBUTION
ACCOUNT (ASSEMBLY BILL 71, 2011 LEGISLATURE)

Date and Time of Meeting: February 1, 2012 — 3:00 p.m.

Place of Meeting: Grant Sawyer State Office Building
Room 4401
555 East Washington Avenue
Las Vegas, Nevada

Note: Some members of the co mmittee may be attending the meeting and other persons
may observe the meeting and provide testimony through asimult aneous
videoconference conducted at the following locations:

Legislative Building Great Basin College

Room 3138 High Tech Center

401 South Carson Street Room 120

Carson City, Nevada 1500 College Parkway
Elko, Nevada

If you cannot atfend the meeting, you can listen to or view it live over the Infernet. The address for the
Nevada Legislature website is http://www.leg.state.nv.us. Click on the link “Live Meetings — Listen or

View.”

"Note: Please provide the secretary with electronic or written copies of testimony
and visual presentations if you wish to have complete versions included as

exhibits with the minutes.

AGENDA

Note: ltems on this agenda may be taken in a different order than listed. Two or more
agenda items may be combined for consideration. An item may be removed
from this agenda or discussion relating to an item on this agenda may be

delayed at any time.
. ROLL CALL.
. INTRODUCTION AND OPENING REMARKS.
ASSEMBLYWOMAN MARILYN KIRKPATRICK, CHAIR Case No. 66%52 1
JA 1
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lII. PUBLIC COMMENT.
(Because of time con siderations, the period for public comment by each speaker may be limited,
and speakers are urged to avoid repetition of comments made by previous speakers.) .

IV. OVERVIEW OF THE LOCAL GOVERNMENT TAX DISTRIBUTION ACCOUNT
AND THE CONSOLIDATED TAX DISTRIBUTION (CTX).

V. OVERVIEW OF THE SIX REVENUE SOURCES DEDICATED TO THE CTX AND
THEIR DISTRIBUTION TO COUNTIES UNDER THE FIRST TIER OF THE CTX:
SUPPLEMENTAL CITY-COUNTY RELIEF TAX (SCCRT), BASIC CITY-CO UNTY
RELIEF TAX (BCCRT), GOVERNMENT AL SERVICES TAX (GST), REA L
PROPERTY TRANSFER TAX (RPTT), CIGARETTE TAX, AND LIQUOR TAX.

a) Current Rates and Distribution
b) Historical Overview of the Structure and Distribution of Each Revenue Source

VI. OVERVIEW OF THE DISTRIBUTION OF FIRST-TIER REVENUES TO ENTITIES
WITHIN A COUNTY AT THE SECOND TIER OF THE CTX.
a) Entities within a County that are Eligible to Receive a Distribution at the Second
Tier
b) Base and Excess Distribution of First-Tier CTX Revenues at the Second Tier
c) One-Plus and No One-Plus Factors Used to Determine Excess Distribution
d) Additional Issues Related to Distribution and Use of Second-Tier CTX Revenues

VII. OVERVIEW OF THE CREATION OF THE CTX AND CHANGES TO THE CTX.
Marvin Leavitt, Chair, Committee on Local Government Finance
Guy Hobbs, Principal, Hobbs, Ong and Associates

VIll. PRESENTATION OF ACTUAL REVENUES DIS'I:RIBUTED UNDER THE FIRST
TIER AND SECOND TIER OF THE CTX AND OTHER STATISTICS RELATED TO

THE CTX DISTRIBUTION.

IX. POTENTIAL ISSUES FROM LOCAL GOVERNMENTS REGARDING THE CTX.
David Fraser, Executive Director, Nevada League of Cities and Municipalities
Jeff Fontaine, Executive Director, Nevada Association of Counties

X. SCHEDULING OF FUTURE MEETINGS.

Xl. PUBLIC COMMENT. .
(Because of time con siderations, the period for public comment by each speaker may be limited,

and speakers are urged to avoid repetition of comments made by previous speakers.)

XIl. ADJOURNMENT.

. oo
Note: We are pleased to make reasonable accommodations for me mbers of the public w ho are disabled and wish to attend the
meeting. If special arrangements for the meeting are necessary, please notify the Fiscal Analysis Division of the L egislative Counsel
Bureau, in writing, at the Legislative Building, 401 South Ca rson Street, Carson City, Nevada 89701-4747, or call the Fiscal Analysis

Division at (775) 684-6821 as soon as possible.

Notice of this meeting was posted in the follow ing Carson City, Nevada, locations: Blasdel B uilding, 209 East Musser Street;
Capitol Press Corps, Basement, Capitol Building; City Hall, 201 North Carson Street; Legislative Buildina, 401 South Carson Street;

and Nevada State Library, 100 Stewart Street. Nofice of this meeting was faxed for posting to the follow ind Las Vegas, Nevada,
locations: Cilark County Government Center, 500 South Grand Central Parkway; and Grant Sawyer State Office Building, 555 East
Washington Avenue. Notice of this meeting was posted on the intemet through the Nevada Legislature’s website at

www.leqg.state.nv.us,
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Assembly Bill No.-71-Commitiee on
Legislative Operations and Elections

AN ACT relating to taxation; directing the Legislative Commission
to conduct an interim study concerning the equitable
allocation of money distributed from the Local Government
Tax Distribution Account; and providing other matters
properly relating thereto.

Legislative Counsel’s Digest:

Existing law requires the deposit of certain proceeds from liquor taxes,
cigarette taxes, real property transfer taxes, city-county relief taxes and
governmental services taxes into the Local Government Tax Distribution Account.
(NRS 369.173, 370.260, 375.070, 377.055, 377.057, 482.181) Under existing law,
the Executive Director of the Department of Taxation is required to allocate the
money deposited in the Account to local governments, special districts and
enterprise districts in each county in accordance with a specified formula. (NRS
360.680, 360.690)

This bill requires the Legislative Commission to appoint a subcommittee to
conduct an intetim study fo examine whether the formula for the allocation of

-money distributed from the Local Government Tax Distribution Account results in
an equitable allocation to all those governmental entities, including any local
library districts that do not currently receive such an allocation, and, if not, to
consider possible alternative methodologies to achieve a more equitable allocation.

EXPLANATION - Matfer in bolded ftalics is new; matter bety brackets {omitted ial} is material to be omitted.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. 1. The Legislative Commission shall appoint a
subcommittee, consisting of three members of the Senate and three
members of the Assembly, to conduct a study during the 2011-2013
interim concerning the formula for the allocation of money
distributed from the Local Government Tax Distribution Account.

2. The subcommitiee appointed pursuant to subsection 1 shall,
without limitation: ]

(a) Review the structural components of the formula used for the
allocation of money distributed from the Local Government Tax
Distribution Account to local governments, special districts and
enterprise districts from the inception of the formula to the present
day; and

(b) Examine whether the formula results in an equitable
allocation among all those governmental entities, including, without
limitation, any local library districts which do not currently receive
such an allocation, and, if not, consider possible alternative

Case No. 66851
TA 724
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methodologies to achieve a more equitable allocation among all
those governmental entities.

3. Any recommendations for legislation proposed by the
subcommittee must be approved by a majority of the members of
the Senate and a majority of the members of the Assembly
appointed to the subcommittee.

4. The Legislative Commission shall submit a report of the
results of the study and any recommendations for legislation to the
77th Session of the Nevada Legislature,

Sec. 2. This act becomes effective on July 1, 2011.

20 e 11
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DISTRIBUTION OF ¥ROCEEDS OF CERTAIN TAXES TO LOCAL GOVERNMENTS

NRS 360.600 Definitions. As used in NRS 360.600 to 360.740, inclusive, unless the context otherwise
requires, the words and terms defined in NRS 360.605 to 360.650, inclusive, have the meanings ascribed to

them in those sections.
(Added to NRS by 1997, 3278; A 1999, 9, 1092)

NRS 360.605 “Account” defined, “Account” means the Local Government Tax Distribution Account
created pursnant to NRS 360.660.
(Added to NRS by 1999, 9)

NRS 360.610 “County” defined. “County” includes Carson City.
(Added to NRS by 1997, 3278)

NRS 360.620 “Enterprise district” defined. “Enterprise district” means a governmental entity which:
1. Is not a county, city or town;

2. Receives any portion of the proceeds of a tax which is included in the Account; and

3. The Executive Director determines is an enterprise district pursuant to the provisions of NRS 360.710.
(Added to NRS by 1997, 3278; A 1999, 9)

NRS 360.640 “Local government” defined. “Local government” means any county, city or town that
receives any portion of the proceeds of a tax which is included in the Account.
(Added to NRS by 1997, 3278; A 1999, 10)

NRS 360.650 “Special district” defined. “Special district” means a governmental entity that receives
any portion of the proceeds of a tax which is included in the Account and which is not:

1. A county;

2. A city;

3. A town; or

4. An enterprise district.

(Added to NRS by 1997, 3278; A 1999, 10) .

NRS 360.660 Local Government Tax Distribution Account: Creation; administration by Executive
Director. The Local Government Tax Distribution Account is hereby created in the intergovernmental fund.
The Executive Director shall administer the Account.

(Added to NRS by 1997, 3278; A 1999, 10)

NRS 360.670 Eligibility for allocation from Account. Except as otherwise provided in NRS 360.740,
each:

1. Local government that receives, before July 1, 1998, any portion of the proceeds of a tax which is
included in the Account;

2. Special district that receives, before July 1, 1998, any portion of the proceeds of a tax which is
included in the Account; and

3. Enterprise district,
= is eligible for an allocation from the Account in the manner prescribed in NRS 360 680.

(Added to NRS by 1997, 3278; A 1999, 10)

NRS 360.680 Annual allocations from Account.

1. On or before July 1 of each year, the Executive Director shall allocate to each enterprise district an
amount equal to the amount that the enterprise district received from the Account in the immediately
preceding fiscal year.

2. Except as otherwise provided in NRS 360.690 and 360.730, the Executive Director, afier subiracting
the amount allocated to each enterprise district pursnant to subsection 1, shall allocate to each local
government or special district which is eligible for an allocation from the Account pursuant to NRS 360.670

an amount from the Account that is equal to the amount allocated to the local government or special district
for the preceding fiscal year, minus any excess amount allocated pursuant to subsection 4, 5, 6 or 7 of NRS
360.690, multiplied by 1 plus the percentage change in the Consumer Price Index (All Items) for the year
ending on December 31 immediately preceding the year in which the allocation is made.
(Added to NRS by 1997, 3279; A 1999, 10; 2001 Special Session, 109; 2003, 1626; 2005, 7) Case No. 6_?%56 1
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NRS 360.690 Estaplishment of base monthly allocations from Account; remission of
allocations to local governments; estimates of allocations for future year for use in preparation of
budgets.

1. Except as otherwise provided in NRS 360.730, the Executive Ditector shall estimate monthly the
amount each local government, special district and enterprise district will receive from the Account pursuant
to the provisions of this section.

2. The Executive Director shall establish a base monthly allocation for each local government, special
district and enterprise district by dividing the amount determined pursuant to NRS 360.680 for each local
government, special district and enterprise district by 12, and the State Treasurer shall, except as otherwise
provided in subsections 3 to 8, inclusive, remit monthly that amount to each local government, special
district and enterprise district.

3. If, after making the allocation to each enterprise district for the month, the Executive Director
determines there is not sufficient money available in the county’s subaccount in the Account to allocate to
each local government and special district the base monthly allocation determined pursuant to subsection 2,
he or she shall prorate the money in the county’s subaccount and allocate to each local government and
special district an amount equal to its proportionate percentage of the total amount of the base monthly
allocations defermined pursuant to subsection 2 for all local governments and special districts within the
county. The State Treasurer shall remit that amount to the local government or special district.

4. Bxcept as otherwise provided in subsections 5 to 8, inclusive, if the Executive Director determines that
there is money remaining in the county’s subaccount in the Account after the base monthly allocation
determined pursnant to subsection 2 has been allocated io each local government, special district and
entetprise district, he or she shall immediately determine and allocate each:

(a) Local government’s share of the remaining money by: _

(1) Multiplying one-twelfth of the amount allocated pursuant to NRS 360.680 by the sum of the:

(D) Average percentage of change in the population of the local government over the 5 fiscal years
immediately preceding the year in which the allocation is made, as certified by the Governor pursuant to
NRS 360.285, except as otherwise provided in subsection 9; and

(I) Average percentage of change in the assessed valuation of the taxable property in the local
government, including assessed valuation attributable to a redevelopment agency but excluding the portion
attributable to the net proceeds of minerals, over the year in which the allocation is made, as projected by the
Department, and the 4 fiscal years immediately preceding the year in which the allocation is made; and

(2) Using the figure calculated pursuant to subparagraph (1) to calculate and allocate to each local
government an amount equal to the proportion that the figure calculated pursuant to subparagraph (1) bears
to the total amount of the figures calculated pursnant to subparagraph (1) of this paragraph and subparagraph
(1) of paragraph (b), respectively, for the local governments and special districts located in the same county
multiplied by the total amount available in the subaccount; and

(b) Special district’s share of the remaining money by:

(1) Multiplying one-twelfth of the amount allocated pursuant to NRS 360.680 by the average change
in the assessed valuation of the taxable property in the special district, including assessed valuation
attributable to a redevelopment agency but excluding the portion attributable to the net proceeds of minerals,
over the year in which the allocation is made, as projected by the Department, and the 4 fiscal years
immediately preceding the year in which the allocation is made; and

(2) Using the figure calculated pursuant to subparagraph (1) to calculate and allocate to each special
district an amount equal to the proportion that the figure calculated pursuant to subparagraph (1) bears to the
total amount of the figures calculated pursuant to subparagraph (1) of this paragraph and subparagraph (1) of
paragraph (a), respectively, for the local governments and special districts located in the same county
multiplied by the total amount available in the subaccount.
= The State Treasurer shall remit the amount allocated to each local government or special district pursuant
to this subsection. .

5. Except as otherwise provided in subsection 6 or 7, if the Executive Director determines that there is
money remaining in the county’s subaccount in the Account after the base monthly allocation determined
pursuant to subsection 2 has been allocated to each local government, special district and enterprise district
and that the average amount over the 5 fiscal years immediately preceding the year in which the allocation is

made of the assessed valuation of taxable property which is attributable to the net proceeds of minerals in the
county is equal to at least $50,000,000 or that the average percentage of change in population of the county
over the 5 fiscal years immediately preceding the year in which the allocation is made, as certified by the
Governor pursuant to NRS 360.285, except as otherwise provided in subsection 9, is a negative figyrg gr that 5685 1
the average amount over the 5 fiscal years immediately preceding the year in which the allocation isjpade of 727
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the assessed valuation of taxable property which is attributable to the net proceeds of minerals in the county
is equal to at least $50,000,000 and the average percentage of change in population of the county over the 5
fiscal years immediately preceding the year in which the allocation is made, as certified by the Governor
pursuant to NRS 360.285, except as otherwise provided in subsection 9, is a negative figure, the Executive
Director shall immediately determine and allocate each:

(2) Local government’s share of the remaining money by:

(1) Multiplying one-twelfth of the amount allocated pursuant to NRS 360.680 by 1 plus the sum of
the:

(I) Average percentage of change in the population of the local government over the 5 fiscal years
immediately preceding the year in which the allocation is made, as certified by the Governor pursuant to
NRS 360.285, except as otherwise provided in subsection 9; and

(I) Average percentage of change in the assessed valuation of the taxable property in the local
government, including assessed valuation attributable to a redevelopment agency but excluding the portion
attributable to the net proceeds of minerals, over the year in which the allocation is made, as projected by the
Department, and the 4 fiscal years immediately preceding the year in which the allocation is made; and

(2) Using the figure calculated pursuant to subparagraph (1) to calculate and allocate to each local
government an amount equal to the proportion that the figure calculated pursuant to subparagraph (1) bears
to the total amount of the figures calculated pursuant to subparagraph (1) of this patagraph and subpatagraph
(1) of paragraph (b), respectively, for the local governments and special districts located in the same county
multiplied by the total amount available in the subaccount; and

(b) Special district’s share of the remaining money by:

(1) Multiplying one-twelfth of the amount allocated pursuant to NRS 360.680 by 1 plus the average
change in the assessed valuation of the taxable property in the special district, including assessed valuation
attributable to a redevelopment agency but excluding the portion attributable to the net proceeds of minerals,
over the year in which the allocation is made, as projected by the Department, and the 4 fiscal years
immediately preceding the year in which the allocation is made; and

(2) Using the figure calculated pursuant to subparagraph (1) to calculate and allocate to each special
district an amount equal to the proportion that the figure calculated pursuant to subparagraph (1) bears to the
total amount of the figures calculated pursuant to subparagraph (1) of this paragraph and subparagraph (1) of
paragraph (a), respectively, for the local governments and special districts located in the same county
multiplied by the total amount available in the subaccount.
= The State Treasurer shall remit the amount allocated to each local government or special district pursuant
to this subsection. _

6. Except as otherwise provided in subsection 8, if the Executive Director determines that there is money
remaining in the county’s subaccount in the Account after the base monthly allocation determined pursuant
to subsection 2 has been allocated to each local government, special district and enterprise district, that the
sum of the average percentage of change in population and the average percentage of change in the assessed
valuation of taxable property, as calculated pursuant to subparagraph (1) of paragraph (2) of subsection 4 for
each of those local governments, is a negative figure, and that the average change in the assessed valuation of
the taxable propetrty in each of those special districts, as calculated pursuant to subparagraph (1) of paragraph
(b) of subsection 4, is a negative figure, he or she shall immediately determine and allocate each:

(a) Local government’s share of the remaining money by: '

(1) Multiplying one-twelfth of the amount allocated pursuant to NRS 360.680 by 1 plus the sum of

the:

(I) Average percentage of change in the population of the local government over the 5 fiscal years
immediately preceding the year in which the allocation is made, as certified by the Governor pursuant to
NRS 360.285, except as otherwise provided in subsection 9; and

(IT) Average percentage of change in the assessed valuation of the taxable property in the local
government, including assessed valuation attributable to a redevelopment agency but excluding the portion
attributable to the net proceeds of minerals, over the year in which the allocation is made, as projected by the
Department, and the 4 fiscal years immediately preceding the year in which the allocation is made; and

(2) Using the figure calculated pursuant to subparagraph (1) to calculate and allocate to each local

government an amount equal to the proportion that the figure calculated pursuant fo subparagraph (1) beats
to the total amount of the figures calculated pursuant to subparagraph (1) of this paragraph and subparagraph
- (1) of paragraph (b), respectively, for the local governments and special districts located in the same county

multiplied by the total amount available in the subaccount; and Case No. 66851

(b) Special district’s share of the remaining money by: A
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(1) Multiplying one-twelfth of the amount allocated pursuant to NRS 360.680 by 1 plus the average
change in the assessed valuation of the taxable property in the special district, including assessed valuation
attributable to a redevelopment agency but excluding the portion attributable to the net proceeds of minerals,
over the year in which the allocation is made, as projected by the Department, and the 4 fiscal years
immediately preceding the year in which the allocation is made; and

(2) Using the figure calculated pursuant to subparagraph (1) to calculate and allocate to each special
district an amount equal to the proportion that the figure calculated pursuant to subparagraph (1) bears to the
total amount of the figures calculated pursuant to subparagraph (1) of this paragraph and subparagraph (1) of
paragraph (a), respectively, for the local governments and special districis located in the same county
multiplied by the total amount available in the subaccount.
“ The State Treasurer shall remit the amount allocated to each local government or special district pursuant
to this subsection.

7. Except as otherwise provided in subsection 8, if the Executive Director determines that there is money
remaining in the county’s subaccount in the Account after the base monthly allocation determined pursuant
to subsection 2 has been allocated to each local government, special district and enterprise district, that the
sum of the average percentage of change in population and the average percentage of change in the assessed
valuation of taxable property, as calculated pursuant to subparagraph (1) of paragraph (a) of subsection 4 for
each of those local governments, is a negative figure, and that the average change in the assessed valuation of
the taxable property in any of those special districts, as calculated pursuant to subparagraph (1) of paragraph
(b) of subsection 4, is a positive figure, he or she shall immediately determine and allocate each:

(a) Local government’s share of the remaining money by:

(1) Multiplying one-twelfth of the amount allocated pursuant to NRS 360.680 by 1 plus the sum of
the:

(I) Average percentage of change in the population of the local government over the 5 fiscal years
immediately preceding the year in which the allocation is made, as certified by the Governor pursuant to
NRS 360.285, except as otherwise provided in subsection 9; and

(I) Average percentage of change in the assessed valuation of the taxable property in the local
government, including assessed valuation attributable to a redevelopment agency but excluding the portion
attributable to the net proceeds of minerals, over the year in which the allocation is made, as projected by the
Department, and the 4 fiscal years immediately preceding the year in which the allocation is made; and

(2) Using the figure calculated pursuant to subparagraph (1) to calculate and allocate to each local
government an amount equal to the proportion that the figure calculated pursuant to subparagraph (1) bears
to the total amount of the figures calculated pursuant to subparagraph (1) of this paragraph and subparagraph
(1) of paragraph (b), respectively, for the local governments and special districts located in the same county
nultiplied by the total amount available in the subaccount; and

(b) Special district’s share of the remaining money by:

(1) Multiplying one-twelfth of the amount allocated pursuant to NRS 360.680 by 1 plus the sum of
the:

(I) Average percentage of change in the population of the county over the 5 fiscal years
immediately preceding the year in which the allocation is made, as certified by the Governor pursuant to
NRS 360.285, except as otherwise provided in subsection 9; and

(I) Average change in the assessed valuation of the taxable property in the special district,
including assessed valuation attributable to a redevelopment agency but excluding the portion attributable to
the net proceeds of minerals, over the year in which the allocation is made, as projected by the Department,
and the 4 fiscal years immediately preceding the year in which the allocation is made; and

(2) Using the figure calculated pursuant to subparagraph (1) to calculate and allocate to each special
district an amount equal to the proportion that the figure calculated pursuant to subparagraph (1) bears to the
total amount of the figures calculated pursuant to subparagraph (1) of this paragraph and subparagraph (1) of
paragraph (a), respectively, for the local governments and special districts located in the same county
nultiplied by the total amount available in the subaccount.

“ The State Treasurer shall remit the amount allocated to each local government or special district pursuant

to this subsection.

8. The Executive Director shall not allocate any amount to a local government ez-special digtriet purenant
to subsection 4, 5, 6 or 7 unless the amount distributed and allocated to each of the local governments and
special districts in the county in each preceding month of the fiscal year in which the allocation is to be made
was at least equal to the base monthly allocation determined pursuant to subsection 2. If the amounts
distributed to the local governments and special districts in the county for the preceding months of theefidcal 6685 1
year in which the allocation is to be made were less than the base monthly allocation determined piigguant to 729
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subsection 2 and the Executive Director determines there is money remaining in the county’s subaccount in
the Account after the distribution for the month has been made, he or she shall;

(2) Determine the amount by which the base monthly allocations determined pursuant to subsection 2 for
each local government and special district in the county for the preceding months of the fiscal year in which
the allocation is to be made exceeds the amounts actually received by the local governments and special
districts in the county for the same period; and

(b) Compare the amount determined pursuant to paragraph (a) to the amount of money remaining in the

county’s subaccount in the Account to determine which amount is greater.
w If the Executive Director determines that the amount determined pursuant to paragraph (a) is greater, he or
she shall allocate the money remaining in the county’s subaccount in the Account pursuant to the provisions
of subsection 3. If the Executive Director determines that the amount of money remaining in the county’s
subaccount in the Account is greater, he or she shall first allocate the money necessary for each local
government and special district to receive the base monthly allocation defermined pursuant to subsection 2
and the State Treasurer shall remit that money so allocated. The Executive Director shall allocate any
additional money in the county’s subaccount in the Account pursuant to the provisions of subsection 4, 5, 6
or 7, as appropriate.

9. The percentage changes in population calculated pursuant to subsections 4 to 7, inclusive, must:

(2) Except as otherwise provided in paragraph (c), if the Bureau of the Census of the United States
Department of Commerce issues population totals that conflict with the totals certified by the Governor
pursuant to NRS 360.285, be an estimate of the change in population for the calendar year, based upon the
population totals issued by the Bureau of the Census.

(b) If a new method of determining population is established pursuant to NRS 360.283, be adjusted in a
manner that will result in the percentage change being based on population determined pursuant to the new
method for both the fiscal year in which the allocation is made and the fiscal year immediately preceding the
year in which the allocation is made.

(c) If a local government files a formal appeal with the Burean of the Census concerning the population
total of the local government issued by the Burean of the Census, be calculated using the population total
certified by the Governor pursuant to NRS 360.285 until the appeal is resolved. If additional money is
allocated to the local government because the population total certified by the Governor is greater than the
population total issued by the Bureau of the Census, the State Treasurer shall deposit that additional money
in a separate interest-bearing account. Upon resolution of the appeal, if the population total finally
determined pursuant to the appeal is:

(1) Equal to or less than the population total initially issued by the Bureau of the Census, the State
Treasurer shall transfer the total amount in the separate interest-bearing account, including interest but
excluding any administrative fees, to the Local Government Tax Distribution Account for allocation among
the local governments in the county pursuant to subsection4, 5, 6 or 7, as appropriate.

(2) Greater than the population total initially issued by the Bureau of the Census, the Executive
Director shall calculate the amount that would have been allocated to the local government pursuant to
subsection 4, 5, 6 or 7, as appropriate, if the population total finally determined pursuant to the appeal had
been used and the State Treasurer shall remif to the local government an amount equal to the difference
between the amount actually distributed and the amount calculated pursuant to this subparagraph or the total
amount in the separate interest-bearing account, including interest but excluding any administrative fees,
whichever is less.

10. On or before Februaty 15 of each year, the Executive Director shall provide to each local
government, special district and enterprise district a preliminary estimate of the revenue it will receive from
the Account for that fiscal year.

11. On or before March 15 of each year, the Executive Director shall:
(a) Make an estimate of the receipts from each tax included in the Account on an accrual basis for the next

fiscal year in accordance with generally accepted accounting principles, including an estimate for each
county of the receipts from each tax included in the Account; and

(b) Provide to each local government, special district and enterprise district an estimate of the amount that
local government, special district or enterprise district would receive based upon the estimate made pursuant

to paragraph (2) and calculated pursuant to the provisions of this section.
12. A local government, special district or enterprise district may use the estimate prov1ded by the

Executive Director pursuant to subsection 11 in the preparation of its budget.
(Added to NRS by 1997, 3279; A 1999, 10, 1092, 1096; 2001, 70, 1821; 2001 Special Sessm]m 109,
112, 115, 118; 2003, 259, 1626, 1632; 2005. 7; 2009, 1210) , /Taie No. 66%%1
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NRS 360.695 Adjustment of allocation to local government or special district after decrease in
population and assessed valuation of taxable property.

1. If the population and assessed valuation of the taxable property, except any assessed valuation
attributable to the net proceeds of minerals, within a local government or special district has decreased in
each of the 3 fiscal years immediately preceding the current fiscal year, the Executive Director shall review
the amount allocated to the local government or special district from the Account pursuant to NRS 360.680,
to determine whether to adjust the allocation. The local government or special district may submit
information to assist the Executive Director in making a determination. If the Executive Director determines
that an adjustment to the allocation of the local government or special district is necessary, the Executive
Director shall submit his or her findings on the matter to the Committee on Local Government Finance.

2. The Committee on Local Government Finance shall review the findings submitted by the Executive
Director pursuant to subsection 1. If the commitiee determines that an adjustment to the amount allocated to
the local government or special district pursuant to NRS 360.680 is appropriate, the committee shall submit a
recommendation to the Nevada Tax Commission that sets forth the amount of the recommended adjustment.
If the Committee determines that the adjustment is not appropriate, that decision is not subject to review by
the Nevada Tax Commission.

3. The Nevada Tax Commission shall schedule a public hearing within 30 days after the Committee on
Local Government Finance submits its recommendation. The Nevada Tax Commission shall provide public
notice of the hearing at least 10 days before the date on which the hearing will be held. The Executive
Director shall provide copies of all documents relevant to the adjustment recommended by the Committee on
Local Government Finance to the governing body of each local government and special district that is
located in the same county as the local government or special district that is subject to the recommended
adjustment.

4. If, after the public hearing, the Nevada Tax Commission determines that the recommended adjustment
is appropriate, it shall order the Executive Director to adjust the amount allocated to the local government or
special district pursuant to NRS 360.680.

(Added to NRS by 1999, 1091)

NRS 360.698 Pledge of percentage of revenue to payment of bonds.

1. Alocal government or special district which receives revenue pursuant to NRS 360.680, 360.690 and
360.700 may pledge not more than 15 percent of that revenue to the payment of any general obligation bond
or revenue bond issued by the local government or special district pursuant to chapter 350 of NRS.

2. Any revenue pledged pursuant to subsection 1 for the payment of a general obligation bond issued by a
local government or special district pursuant to chapter 350 of NRS shall be deemed to be pledged revenue
of the project for the purposes of NRS 350.020.

3. Forbonds issued pursuant to this section before July 1, 1998, by a local government, special district or
enterprise district:

(a) A pledge of 15 percent of the revenne distributed pursuant to NRS 360.680, 360.690 and 360.700 is
substituted for the pledge of 15 percent of the revenue distributed pursuant to NRS 377.057, as that section
existed on January 1, 1997; and

(b) A local government, special district or enterprise district shall increase the percentage specified in
paragraph (a) to the extent necessary to provide a pledge to those bonds that is equivalent to the pledge of 15
percent of the amount that would have been received by that local government, special district or enterprise
district pursnant to NRS 377.057, as that section existed on January 1, 1997.

(Added to NRS by 1991, 2327; A 1997, 3292; 2003, 1316)—(Subst1tuted in revision for NRS 377 080)

NRS 360.700 Guaranteed allocation from Account for tax proceeds pledged to secure obligations.
The Executive Director shall ensure that each local government, special district or enterprise district that:
1. Received, before July 1, 1998, any portion of the proceeds of a tax which is included in the Account;

and
2. Pledged a portion of the money described in subsection 1 to secure the payment of bonds or other

types of obligations,
- receives an amount at least equal to that amount which the local government, special district or enterprise

district would have received before July 1, 1998, that is pledged to secure the payment of those bonds or

other types of obligations.
(Added to NRS by 1997, 3281; A 1999, 13)

JA
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. NRS 360.710 Determination of whether governmental entity is enterprise district.

1. The Executive Director shall determine whether a governmental entity is an enterprise district.

2. In determining whether a governmental entity is an enterprise district, the Executive Director shall
consider:

(a) Whether the governmental entity should account for substantially all of its opetations in an enterprise
fund as defined in NRS 354.517;

(b) The number and type of governmental services that the governmental entity provides;

(c) Whether the governmental entity provides a product or a service directly to a user of that product or
service, including, without limitation, water, sewerage, television and sanitation; and

(d) Any other factors the Executive Director deems relevant.

(Added to NRS by 1997, 3281)

NRS 360.720 Enterprise districts prohibited from pledging revenue from Account to secure
obligations; qualifications of certain governmental entities for allocations from Account.

1. An enterprise district shall not pledge any portion of the revenues from any of the taxes included in the
Account to secure the payment of bonds or other obligations. :

2. The Executive Director shall ensure that a governmental entity created between July 1, 1996, and July
1, 1998, does not receive money from the taxes included in the Account unless that governmental entity
provides police protection and at least two of the following services:

(a) Fire protection;

(b) Construction, maintenance and repair of roads; or

(c) Parks and recreation.

3. Asused in this section:

(a) “Construction, maintenance and repair of roads™ has the meaning ascribed to it in NRS 360.740.

(b) “Fire protection” has the meaning ascribed to it in NRS 360.740.

(c) “Parks and recreation” has the meaning ascribed to it in NRS 360.740.

(d) “Police protection” has the meaning ascribed to it in NRS 360.740.

(Added to NRS by 1997, 3282; A 1999, 13)

NRS 360.730 Establishment of alternative formula for distribution of taxes in Account by
cooperative agreement,

1. The governing bodies of two or more local governments or special districts, or any combination
thereof, may, pursuant to the provisions of NRS 277.045, enter into a cooperative agreement that sets forth
an alternative formula for the distribution of the taxes included in the Account to the local governments or
special districts which are parties to the agreement. The governing bodies of each local government or
special district that is a party to the agreement must approve the alternative formula by majority vote.

2. The county clerk of a county in which a local government or special district that is a party to a
cooperative agreement pursuant to subsection 1 is located shall transmit a copy of the cooperative agreement
to the Executive Director:

(a) Within 10 days after the agreement is approved by each of the governing bodies of the local
governments or special districts that are parties to the agreement; and

(b) Not later than December 31 of the year immediately preceding the initial year of distribution that will
be governed by the cooperative agreement.

3. The governing bodies of two or more local governments or special districts shall not enter into more
than one coopetative agreement pursuant to subsection 1 that involves the same local governments or special
districts. ’

4. If at least two cooperative agreements exist among the local governments and special districts that are
located in the same county, the Executive Director shall ensure that the terms of those cooperative
agreements do not conflict.

5. Any local government ot special district that is not a party to a cooperative agreement pursuant to
subsection 1 must continue to receive money from the Account pursuant to the provisions of NRS_360.680

and 360.690.
6. The governing bodies of the local governments and special districts that have entered info a

cooperative agreement pursuant to subsection 1 may, by majority vote, amend the terms of the agreement.
The governing bodies shall not amend the terms of a cooperative agreement more than once during the first 2
years after the cooperative agreement is effective and once every year thereafier, unless the Committee on
Local Government Finance approves the amendment. The provisions of this subsection do not afphgdoNgy6685 1
interlocal agreements for the consolidation of governmental services entered into by local govermments or 732
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special districts pursuant to the provisions of NRS 277.080 to 277.180, inclusive, that do not relate to the
distribution of taxes included in the Account.

7. A cooperative agreement executed pursuant to this section may not be terminated unless the governing
body of each local government or special district that is a party to a cooperative agreement pursuant to
subsection 1 agrees to terminate the agreement.

8. For each fiscal year the cooperative agreement is in effect, the Exccutive Director shall continue to
calculate the amount each local government or special district that is a party to a cooperative agreement
pursuant to subsection 1 would receive pursuant to the provisions of NRS 360.680 and 360.690.

9. If the governing bodies of the local governments or special districts that are parties to a cooperative
agreement terminate the agreement pursuant to subsection 7, the Executive Director must distribute to those
local governments or special districts an amount equal to the amount the local government or special district
would have received pursuant to the provisions of NRS 360.680 and 360.690 according to the calculations
performed pursuant to subsection 8.

(Added to NRS-by 1997, 3282; A 1999, 13; 2011, 399)

NRS 360.740 Request of newly created local government or special district for allocation from
Account,
-1. The governing body of a local government or special district that is created afier July 1, 1998, and
which provides police protection and at least two of the following services:
(a) Fire protection;
(b) Construction, maintenance and repair of roads; or

(c) Parks and recreation,
= may, by majority vote, request the Nevada Tax Commission to direct the Executive Director to allocate

money from the Account to the local government or special district pursuant to the provisions of NRS
360.680 and 360.690.

2. On or before December 31 of the year immediately preceding the first fiscal year that the local
government or special district would receive money from the Account, a governing body that submits a
request pursuant to subsection 1 must: '

(2) Submit the request to the Executive Ditector; and

(b) Provide copies of the request and any information it submits to the Bxecutive Director in support of
the request to cach local government and special district that:

(1) Receives money from the Account; and

(2) Is located within the same county.
3. The Executive Director shall review each request submitted pursuant to subsection 1 and submit his or

her findings to the Committee on Local Government Finance. In reviewing the request, the Executive
Director shall:

(a) For the initial year of distribution, establish an amount to be allocated to the new local government or
special district pursuant to the provisions of NRS 360.680 and 360.690. If the new local government or
special district will provide a service that was provided by another local government or special district before
the creation of the new local government or special district, the amount allocated to the local government or
special district which previously provided the service must be decreased by the amount allocated to the new
local government or special district; and

(b) Consider:
(1) The effect of the distribution of money in the Account, pursuant to the provisions of NRS 360.680

and 360,600, to the new local government or special district on the amounts that the other local governments
and special districts that are located in the same county will receive from the Account; and

(2) The comparison of the amount established to be allocated pursuant to the provisions of NRS
360.680 and 360.690 for the new local government or special district to the amounts allocated to the other
local governments and special districts that are located in the same county.

4. The Committee on Local Government Finance shall review the findings submitted by the Executive
Director pursuant to subsection 3. If the Committee determines that the distribution of money in the Account
to the new local government or special district is appropriate, it shall submit a recommendation to the
Nevada Tax Commission. If the Committce determines that the distribution is not appropriate, that decision

is not subject to review by the Nevada Tax Commission, A
5. The Nevada Tax Commission shall schedule a public hearing within 30 days after the Committee on

Local Government Finance submits its recommendation. The Nevada Tax Commission shall provide public

notice of the hearing at least 10 days before the date on which the hearing will be held. The Exeeutiee 56851

Director shall provide copies of all documents relevant to the recommendation of the Committee gp Local 733
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Government Finance to the governing body of each local government and special district that is located in
the same county as the new local government or special district.

6. If, after the public hearing, the Nevada Tax Commission determines that the recommendation of the
Committee on Local Government Finance is appropriate, it shall order the Executive Director to distribute
money in the Account to the new local government or special district pursuant to the provisions of NRS
360.680 and 360.690.

7. For the purposes of this section, the local government or special district may enter into an interlocal
agreement with another governmental entity for the provision of the services set forth in subsection 1 if that
local government or special district compensates the governmental entity that provides the services in an
amount equal to the value of those services.

8. Asusedin this section:

(a) “Construction, maintenance and repair of roads” includes the acquisition, operation or use of any
material, equipment or facility that is used exclusively for the construction, maintenance or repair of a road
and that is necessary for the safe and efficient use of the road except alleys and pathways for bicycles that are
separate from the roadway and, including, without limitation:

(1) Grades or regrades;

(2) Gravel,

(3) Oiling;

(4) Surfacing;

(5) Macadamizing;

(6) Paving;

(7) Cleaning;

(8) Sanding or snow removal;

(9) Crosswalks;

(10) Sidewalks;

(11) Culverts;

(12) Catch basins;

(13) Drains;

(14) Sewers;

(15) Manholes;

(16) Inlets;

(17) Outlets;

(18) Retaining walls;

(19) Bridges;

(20) Overpasses;

(21) Tuanels;

(22) Underpasses;

(23) Approaches;

(24) Sprinkling facilities;

(25) Artificial lights and lighting equipment;

(26) Parlkways;

(27) Fences or barriers that control access to the road;

(28) Control of vegetation;

(29) Rights-of-way;

(30) Grade sepatators;

(31) Traffic separators;

(32) Devices and signs for control of traffic;

(33) Facilities for personnel who construct, maintain or repair roads; and

(34) Facilities for the storage of eqmpment or materials used to construct, maintain or repair roads
(b) “Fire protection” includes the provision of services related to:

(1) The prevention and suppression of fire; and

(2) Rescue,

w and the acquisition and maintenance of the equipment necessary to provide those services

(¢) “Parks and recreation” includes the employment by the local government or special dlstnct oh a
permanent and full-time basis, of persons who administer and maintain recreational facilities and patks.
“Parks and recreation” does not include the construction or maintenance of roadside parks or rest areas that
are constructed or maintained by the local government or special district as part of the cofistsachion,66851
maintenance and repair of roads. TA 734
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- (d) “Police protection” mcludes the employment by the local government or special district, on a
permanent and full-time basis, of at least three persons whose primary functions specifically inclnde:
(1) Routine patrol;
(2) Criminal investigations;
(3) Enforcement of traffic laws; and
(4) Investigation of motor vehicle accidents.
(Added to NRS by 1997, 3283; A 1999, 15)

Case No. 66851
TA 735
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

Appellant,

VS.

THE STATE OF NEVADA ex rel.
DEPARTMENT OF TAXATION;
THE HONORABLE DAN
SCHWARTYZ, in his official capacity
as TREASURER OF THE STATE OF
NEVADA; and THE LEGISLATURE
OF THE STATE OF NEVADA,

Respondents.

Electronically Filed
May 20 2015 10:24 a.m.
Tracie K. Lindeman
Clerk of Supreme Court

Supreme Court No.: 66851
District Court Case No.: 12 OC 00168 1B

JOINT APPENDIX

VOLUME 4 PART 1

Filed By:

Joshua J. Hicks, Esq.

Nevada Bar No. 6678
BROWNSTEIN HYATT
FARBER SCHRECK, LLP

50 West Liberty Street, Suite 1030
Reno, Nevada 89501

Telephone: (775) 622-9450
Email: jhicks@bhfs.com

Attorneys for Appellant City of Fernley,
Nevada

Docket 66851 Document 2015-15475




Index to Joint Appendix
City of Fernley v. State of Nevada et al., Case No. 66851

Volume Document Filed By Date Bates
Number Stamp
Number
1 Affidavit of Service Taxation City of Fernley 07/02/12 17
1 Affidavit of Service Treasurer City of Fernley 06/20/12 13-16
23 |Amended Memorandum of Costs and State of Nevada/Dept 10/09/15 | 4058-4177
Disbursements Taxation
7 Answer State of Nevada/Dept Tax/| 02/01/13 | 1384-1389
Treasurer
7 Answer to Plaintiff's Complaint Nevada Legislature 01/29/13 | 1378-1383
23 |Case Appeal Statement City of Fernley 11/07/14 | 4208-4212
1 Complaint City of Fernley 06/06/12 1-12
21 Defendant Nevada Legislature’s Reply in Nevada Legislature 07/25/14 | 3747-3768
Support of its Motion for Summary Judgment
21 Defendant's Opposition to Motion to Retax Costs State of Nevada/Dept 10/03/14 | 3863-3928
and Reply to Opposition to Motion for Costs Taxation
22 |Defendant's Opposition to Motion to Retax Costs State of Nevada/Dept 10/03/14 | 3929-3947
and Reply to Opposition to Motion for Costs Taxation
(Cont.)
1 Exhibits to Joinder in Motion to Dismiss Nevada Legislature 08/16/12 104-220
2 Exhibits to Joinder in Motion to Dismiss (Cont.) Nevada Legislature 08/16/12 221-332
1 Joinder in Motion to Dismiss Nevada Legislature 08/16/12 62-103
7 Joinder in Nevada Department of Taxation and Nevada Legislature 05/06/14 | 1421-1423
Nevada Treasurer's Renewal of Motion to
Dismiss
21 Memorandum of Costs and Disbursements State of Nevada/Dept 09/19/14 | 3788-3793
Taxation
21 Motion for Costs State of Nevada/Dept 09/19/14 | 3776-3788
Taxation
12 |Motion for Partial Reconsideration and City of Fernley 06/18/14 | 2005-2045
Rehearing of the Court's June 6, 2014 Order
7 Motion for Summary Judgment City of Fernley 06/13/14 [ 1458-1512
8 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1513-1732
9 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1733-1916
10 |Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1917-1948
11 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 [ 1949-2004
1 Motion to Dismiss State of Nevada/Dept Tax/| 08/03/12 41-58
Treasurer
1 Motion to Intervene Nevada Legislature 08/03/12 18-40
21 Motion to Retax Costs and Opposition to Motion City of Fernley 09/24/14 | 3794-3845
for Costs
7 Nevada Department of Taxation and Nevada State of Nevada/Dept Tax/| 05/05/14 | 1414-1420
Treasurer's Renewal of Motion to Dismiss Treasurer
7 Nevada Department of Taxation and Nevada State of Nevada/Dept Tax/| 05/23/14 | 1433-1437
Treasurer's Reply to Response to Renewal of Treasurer
Motion to Dismiss
12 |Nevada Department of Taxation's Opposition to State of Nevada/Dept 07/11/14 | 2053-2224
Plaintiff's Motion for Summary Judgment Taxation
13  |Nevada Department of Taxation's Opposition to State of Nevada/Dept 07/11/14 | 2225-2353
Plaintiff's Motion for Summary Judgment (Cont.) Taxation
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Volume Document Filed By Date Bates
Number Stamp
Number
23  [Notice of Appeal City of Fernley 11/07/14 | 4205-4207
22  |Notice of Entry of Order Nevada Legislature 10/08/14 | 4001-4057
23  [Notice of Entry of Order State of Nevada/Dept 10/17/14 | 4195-4204
7 Notice of Entry of Order Denying City of Fernley's| State of Nevada/Dept Tax/| 12/19/12 | 1364-1370
Motion for Reconsideration of Order Dated Treasurer
November 13, 2012
7 Notice of Entry of Order Granting A Continuance City of Fernley 10/19/12 | 1344-1350
to Complete Discovery
3 Notice of Entry of Order Granting Nevada Nevada Legislature 09/04/12 651-657
Legislature's Motion to Intervene
7 Notice of Entry of Order on Defendant's Motion | State of Nevada/Dept Tax/| 11/15/12 | 1354-1360
for Extensions of Time to File Answer Treasurer
1 Notice of Non-Opposition to Legislature's Motion | State of Nevada/Dept Tax/| 08/06/12 59-61
to Intervene Treasurer
2 Opposition to Motion to Dismiss and Motion for City of Fernley 08/20/12 331-441
Continuance Pursuant to NRCP 56(F)
3 Opposition to Motion to Dismiss and Motion for City of Fernley 08/20/12 442-625
Continuance Pursuant to NRCP 56(F) (Cont.)
2 Opposition to Motion to Nevada Legislature's City of Fernley 08/20/12 324-330
Motion to Intervene
13  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2354-2445
and Nevada Treasurer's Renewal of Motion to
Dismiss
14  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2446-2665
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
15 |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2666-2819
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
16  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2820-2851
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
17  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2852-2899
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
4 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 662-881
Motion to Dismiss
5 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 882-1101
Motion to Dismiss (Cont.)
6 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 | 1102-1316
Motion to Dismiss (Cont.)
17  |Opposition to Nevada Legislature's Joinder in City of Fernley 07/11/14 | 2900-2941
Nevada Department of Taxation and Nevada
Treasurer's Renewal of Motion to Dismiss
20 |Opposition to Plaintiff's Motion for Partial Nevada Legislature 07/11/14 | 3586-3582
Reconsideration and Rehearing of the Court's
June 6, 2014 Order
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12 |Opposition to Plaintiff's Motion for Partial State of Nevada/Dept Tax/| 07/11/14 | 2049-2052
Reconsideration and Rehearing of the Court's Treasurer
June 6, 2014 Order and Countermotion for Order
Dismissing Nevada Department of Taxation

17  |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 2942-3071
Judgment

18 |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3072-3292
Judgment (Cont.)

19 Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3292-3512
Judgment (Cont.)

20 |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3515-3567
Judgment (Cont.)

7 Order (Converting Motion to Dismiss to Motion First Judicial District Court | 06/06/14 | 1451-1457
for Summary Judgment, Setting Briefing
Schedule and Dismissing Treasurer)

22 |Order and Judgment First Judicial District Court | 10/06/14 | 3948-4000

7 Order Denying City of Fernley's Motion for First Judicial District Court | 12/17/12 | 1361-1363
Reconsideration of Order Dated November 13,
2012

7 Order Granting A Continuance to Complete First Judicial District Court | 10/15/12 | 1341-1343
Discovery

7 Order Granting in Part and Denying in Part Nevada Supreme Court 01/25/13 | 1373-1377
Petition for Writ of Mandamus

23 |Order Granting Nevada Department of First Judicial District Court | 10/15/14 | 4190-4194
Taxation's Motion for Costs

3 Order Granting Nevada Legislature's Motion to First Judicial District Court | 08/30/12 648-650
Intervene

7 Order on Defendant's Motion for Extensions of First Judicial District Court | 11/13/12 | 1351-1353
Time to File Answer

7 Order Pursuant to Writ of Mandamus First Judicial District Court | 02/22/13 | 1390-1392

21 Order Vacating Trial First Judicial District Court | 09/03/14 | 3773-3775

23  |Plaintiff's Motion to Strike, or Alternatively, City of Fernley 10/14/14 | 4178-4189
Motion to Retax Costs

21 Plaintiff's Objections to Nevada Legislature's City of Fernley 10/02/14 | 3846-3862
Proposed Order and Request to Submit
Proposed Order and Judgment

7 Pretrial Order First Judicial District Court | 10/10/13 | 1393-1399

7 Reply Concerning Joinder in Nevada Department Nevada Legislature 05/27/14 | 1438-1450
of Taxation and Nevada Treasurer's Renewal of
Motion to Dismiss
Reply in Support of Joinder in Motion to Dismiss Nevada Legislature 10/08/12 | 1317-1340

3 Reply in Support of Motion to Intervene Nevada Legislature 08/24/12 626-635

21 Reply in Support of Plaintiff's Motion for Partial City of Fernley 07/25/14 | 3709-3746

Reconsideration and Rehearing of the Court’s
June 6, 2014 Order as to Defendant Nevada
Legislature
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20 |Reply in Support of Plaintiff's Motion for City of Fernley 07/25/14 | 3674-3708
Summary Judgment Against Defendants Nevada
Department of Taxation and Nevada Treasurer
20 |Reply in Support of Plaintiff's Motion for Partial City of Fernley 07/25/14 | 3641-3673
Reconsideration and Rehearing of the Court's
June 6, 2014 Order as to Defendant's Nevada
Department of Taxation and Nevada Treasurer;
Plaintiff's Opposition to Countermotion for Order
Dismissing Nevada Department of Taxation
20 |Reply in Support of Plaintiff's Motion for City of Fernley 07/25/14 | 3606-3640
Summary Judgment Against Defendant Nevada
Legislature
21 Reply to Opposition to Countermotion for Order State of Nevada/Dept 08/01/14 | 3769-3772
Dismissing Nevada Department of Taxation Taxation
3 Reply to Opposition to Motion to Dismiss State of Nevada/Dept Tax/ | 08/27/12 636-647
Treasurer
20 |Reply to Plaintiff's Opposition to Nevada State of Nevada/Dept 07/25/14 | 3583-3605
Department of Taxation and Nevada Treasurer's Taxation
Renewal of Motion to Dismiss
7 Response to Nevada Department of Taxation City of Fernley 05/16/14 | 1424-1432
7 Second Stipulation and Order Regarding Change Parties/First Judicial 03/17/14 | 1406-1409
of Briefing Schedule District Court
7 Stipulation and Order for an Extension of Time to Parties/First Judicial 04/11/14 | 1410-1413
File Responses to Discovery Requests; Extend District Court
Certain Discovery Deadlines and Extend Time to
File Dispositive Motions
7 Stipulation and Order Regarding Change of Parties/First Judicial 02/19/14 | 1403-1405
Briefing Schedule and Plaintiff's Response to District Court
Defendant's Motion to Strike Plaintiff's Jury
Demand
12 [Stipulation and Order Regarding Change of Parties/First Judicial 06/25/14 | 2046-2048
Briefing Schedule and Setting Hearing for Oral District Court
Argument
7 Stipulation and Order Regarding Defendant's Parties/First Judicial 10/23/13 | 1400-1402
Motion to Strike Plaintiff's Jury Demand District Court
3 Stipulation and Order Regarding Joinder to Parties/First Judicial 09/18/12 658-661
Motion to Dismiss District Court
23 |Transcript of Hearing Court Reporter 01/07/15 | 4213-4267
7 Writ of Mandamus Nevada Supreme Court 01/25/13 | 1371-1372
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IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

Plaintiff,

Dept. No.: 1

Case No.: 12 0C 00168 1B

v. CITY OF FERNLEY'S OPPOSITION

TO NEVADA LEGISLATURE’S

STATE OF NEVADA ex rel. THE NEVADA | JOINDER IN MOTION TO DISMISS

DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, it her
official capacity as TREASURER OF THE
STATE QF NEVADA; and DOES 1-20,
inclusive,

Defendants,

NEVADA LEGISLATURE,

Intervenor.

COMES NOW, Plaintiff, City of Fernley, Nevada ("Fernley"), a Nevada muniéipal

corporation, by and through its attorneys of record, and hereby submits—its—Sppositiorto—tic—

Nevada Legislature’s (“Legislature”) Joinder in Motion to Dismiss filed by the Nevada

015342\0001\1736661.1 1
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Department of Taxation and the Treasurer of the State of Nevada (collectively, the “State”). This
Opposition is based upon the Memorandum of Points and Authorities included herein, the
pleadings and papers on file in this matter, and such other argument or evidence as may be

considered by the Court.
MEMORANDUM OF POINTS AND AUTHORITIES

L BACKGROUND

A. Procedural Background

On June 6, 2012, Fernley filed its Complaint alleging a variety of legal defects in the
construction and administration of the Consolidated Tax (“C-Tax”) system utilized in Nevada to
provide partial funding for local governments. The C-Tax system was implemented in 1997, and
is a means by which revenues from six different taxes are distributed to local governments,
including counties and municipalities, among others. (Complaint, §q 4-7).

On August 3, 2012, the State filed a Motion to Dismiss. On August 20, 2012, Fernley
filed its Opposition to the Motion to Dismiss and Motion for a Continuance Pursuant to NRCP
56(f). There has been no opposition filed from either the State or the-Legislature to Fernley’s
Motion for a Continuance.

On August 28, the State filed a Reply to Opposition to Motion to Dismiss, and
contemporaneously filed a Request for Submission. On August 3, 2012, the Nevada Legislature
filed a Motion to Intervene, which was ultimately granted by this Court via an entry of order on
September 4, 2012.

On August 16, 2012, the Legislature filed a forty-one page Joinder in the State’s Motion
to Dismiss. The Joinder included an exhibit of over 200 pages. The Joinder duplicated
arguments raised by the State in its Motion to Dismiss, and also included new arguments not
raised by the State. Once the Legislature’s Motion to Intervene was granted, the parties stipulated

to treat the Joinder as the Legislature’s Motion to Dismiss and further stipulated to a briefing

schedule.

It is important to note that there has been no discovery whatsogver i this case at this

point.
Case No. 66851
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B. Substantive Background

Fernley incorporates by reference the background set forth in its Opposition to the State’s
Motion to Dismiss. (Exhibit 1). The Legislature provides its own background, and while much of
the mechanical description of the C-Tax system is accurate, some aspects deserve comment as set
forth below.

Tﬁe Legislature’s Joinder sets forth a history of the C-Tax system, beginning with a study
of local government financing in 1997. (Joinder, 4-9). As an initial matter, it is interesting to
observe that the Legislature comments that the C-Tax system was enacted “to rectify problems
with the prior formula of revenue distribution to local governments which did not follow the
growth of population and the resulting greater demand for services.” (Joinder, 4). When the C-
Tax system was implemented in 1997, Fernley had a population of 8,000, (Complaint, 14)
Today, Fernley has a population of approximately 1'9,000. (Complaint, §10). Fernley is the only
municipality to incorporate since the inception of the C-Tax System. (Complaint, 19). Yet
Fernley’s C-Tax distributions from 1997 to today are effectively unchanged. (Complaint, 9).
Ironically, despite experiencing a “growth of population and the resulting greater demand for
services,” or exactly what the Legislature claims the C-Tax system was designed to address,
Fernley’s C-Tax distributions have not increased in any meaningful fashion.

The Legislature also relies on quotes from testimony taken during the 1997 study in an
apparent attempt to show that the C-Tax system is set ;Jp in a fair and equitable fashion. (Joinder,
5). However, much of the quoted testimony comes not from a Legislator but a contract lobbyist
for Carson City. That same individual today is a contract lobbyist for Lyon County and Carson
City and, as discovery is expected to show, has been vocal in her opposition to Fernley’s efforts
to obtain a greater C-Tax distribution from either the State or Lyon County. See Lobbyist

Informaﬁén Jor Mary Walker:
http://www.Ie,q.state.nv.us/ADDCF/Lobbvist/reports/LobbyistDetail.cﬁn?lobbvist=54O&Session=7

6). As such, the objectivity of that testimony is at issue and Fernley should have the opportunity

to explore further in discovery.

"
Case No. 66851
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The Legislature also claims that the C-Tax system “was intended to decrease the
competition among local governments for tax revenue.” (Joinder, 5). In reality, the system has
gone so far to decrease competition that it has effectively frozen the status quo f;om 1997 in
place, which has inordinately impacted Fernley as the only municipality in Nevada to incorporate
since 1997. As noted in Fernley’s Opposition to the Department and Treasurer’s Motion to
Dismiss, and as unrefuted by the State in its Reply brief, there has been only one non-minor
adjustment to the C-Tax system since its impiementation when the City of Henderson, who was
represented by the Speaker of the Assemibly at the time, received a $4,000,000 base adjustment.
(Fernley’s Opposition to Motion to Dismiss, 11).

The Legislature also claims that Fernley’s police services “are provided by Lyon County,
and fire-protection services are provided by the North Lyon County Fire Protection District.”
However, as discovery is expected to show, Fernley and its residents still pay for police and fire
protection in other ways, and moreover, police protection in the City of F ernley is woefully
inadequate. (Exhibit 2) (noting that Fernley’s law enforcement per capita is well below national
averages). Furthermore, and as discovery is expected to further develop, Fernley has other
financial pressures that require a redistribution of C-Tax revenues, including significant and
growing needs to refurbish and maintain its roads. _(Exhibit‘z) (noting that Fernley has significant
outstanding road projects, and has only addressed a fraction of the road projects identified as
necessary in 2007). _

Finally, only by going through discovery will the Court be able to ascertain whether other
local governments truly utilize C-Tax revenues to support public safety or any other specific
services. Although the Legislature makes repeated claims that the provision of public safety is
paramount to the distribution of C-Tax revenues (without any citation to authority or evidence);
even a cursory review of comparably sized local governments raises serious questions about the
accuracy of that claim. For example, several municipalities and local governments receiving

significanily more in C-Tax revenues.than Fernley have no public safety expenses, such as the

town of Gardnerville (Population 5,000, C-Tax Revenues $233,000, no listed public safety costs),

the town of Minden (Population 3,000, C-Tax Revenues $308,000, no listed public safety costs),

. Case No. 66851
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and the town of Battle Mountain (Population 3,000, C-Tax Revenues $1 82,000, no listed public
safety costs). (Exhibits 3 — 5) (Numbers for Fiscél year 2010-2011 and all numbers
approximated).

Other local governments receive more in C-Tax revenues than they list in public safety

costs, so even assuming that 100% of C-Tax revenues were allocated to public safety as the

- Legislature seems to suggest is somehow required, these local governments still receive

significantly more than Fgmley, particularly on a per capita basis. These local governments
include the City of Carlin (Population 2,300, C-Tax Revenues $1,300,000, public safety costs of
$800,000), the town of Tonopah (Population 2,500, C-Tax Revenues $210,000, public safety
costs (fire only) of $87,000), the City of Elko (Population 19,000, C-Tax Revenues $9,000,000,
public safety costs of $8,700,000), the town of Jackpot (Population 1,200, C-Tax Revenues
$1,000,000, public safety costs of $800,000), the City of Caliente (Populatioﬁ 1,100, C-Tax
Revenues $135,000, public safety costs of (excluding fire) $100,000). (Exhibits 6 - 10) (Numbers
for Fiscal year 2010-201 1 and all numbers approximated, public safety numbers are projections).

Yet other local governments may have greater public safety costs than they have in C-Tax
distributions, but there are supplemental sources of funding for their public safety costs that are
outside of the C-Tax scheme. For example, the City of Mesquite received $6,450,000 in C-Tax
revenues for fiscal year 2011-2012. (Exhibit 11). While Mesquite spends almost half of its
$18,660,000 budget on public safety, part of its law enforcement costs are paid for by a 2005
sales tax initiative that created a special revenue fund. (Exhibit 11, pg. 4). It does not appear that
the Legislature has ever decreased Mesquite’s C-Tax distribution based upon its decision to add
law enforcement personnel, which would seem logical if the Legislature’s argument that pﬁblic
safety services are paramount to the distribution of C-Tax revenues were accurate.

Ultimately, what this means is that there is no requirement that C-Tax distributions be
linked to public safety, or to any particular category or type of expense at all. Despite the

Legislature’s repeated suggestions that the level of C-Tax distributions is tied to the provision of

certain services and particularly public safety, nowhere has the Legislature cited to any statute,

nor any other authority, to suggest that the use of C-Tax revenues is tied to the provision of

Case No. 66851
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particular services or that local government service levels were examined in 1997 or at any time
thereafter to ensure that C-Tax revenues were adequate for services provided or needed. Exhibit
1 to the Legislature’s Joinder, while a comprehensive study of what would become the C-Tax
system, glaringly omits any indication that service levels of existing participants Were examined
in setting up the C-Tax system. The argument that C-Tax distributions are tied to services and
appropriated in a careful and considered fashion is a red herring and is designed to do nothing
more than ensure the preservation of the status quo put into place in 1997.” At the very least,
discovery is necessary to determine whether C-Tax distributions are truly tied to the provision of
specific services.

.  DISCUSSION

A. Standard of Review

. The Legislature seeks dismissal of all claims pursuant to NRCP 12(b). Under that rule,
Fernley's complaint "should be dismissed only if it appears beyond a doubt that it could prove no
set of facts, which, if true, would entitle it to relief." Buzz Stew LLC'v. City of North Las Vegas,
124 Nev. 224, 228, 181 P.3d 670 (2008) (citation omitted).. It is important to note that the
appropriate standard for dismissal is "beyond a doubt" and not "beyond a reasonabie doubt." Id.,
at fn. 6 ("The appropriate standard requires a showing beyond a doubt, To the extent that these
cases required a showing of proof beyond a reasonable doubt, they are disavowed.").

In reviewing a motion to dismiss brought pursuant to NRCP 12(b), a court must accept the
allegations of the complaint as true, and draw all inferences in favor of the non-moving party. Id.,
124 Nev. at 228 (citations omitted).

The Legislature attached to its J oineler an exhibit called "Laws Relating to the Distribution
Among Local Governments of Revenue from State and Local Taxes." (Joinder, Exhibit 1). A
Rule 12(b) motion to dismiss "shall be treated as one for summary judgment and disposed of as
provided in Rule 56" if "matters outside the pleading are presented to and not excluded by the

court." Schreider v. Continental Assurance Company, 110 Nev. 1270, 1271, 885 P2d 572 (1994);

NRCP 12(b). Accordingly, and although the Legislature couches its BFiet as a VIOTion 10 DISmiss,

it is more appropriately considered as a Motion for Summary Judgment.

6 Case No. 66851
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A motion for summary judgment is appropriate "if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law." NRCP 56(c); Wood v.-Safeway, Inc., 121 Ney. 724, 731, 121 P.3d 1026 (2005) (citation
omitted). In determining whether a genuine issue of material fact exists, the court must accept as
true all evidence favorable to the non-moving party and grant the non—moviﬁg party all favorable
inferences that may reasonably be drawn from such evidence. Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 255 (1986). “A factual dispute is genuine when the evidence is such that a rational
trier of fact could return a verdict for the nonmoving party.” Id. (citation omitted). The pléadings
and proof “must be construed in a light most favorable to the nonmoving party,” but the
nonmoving party must ““do more than show that there is some metaphysical doubt’ as to the
operative facts in order to avoid summary judgment . . .” Wood, 121 Nev. at 732 (citation
omitted).

As demonstrated below, the State’s request should be denied under either a Rule 1-2(b) or
Rule 56 standard. Additionally, and because discovery has not even begun in this. case, the
Legislature’s motion should be continued until the conclusion of discovery.

B. The Motion to Dismiss Should be Denied or Continued Pursuant to NRCP
56(%). ' |

In its Opposition to the State’s Motion to Dismiss, Feinley made a motion pursuant to
NRCP Rule 56(f) that the State’s Motion to Dismiss_ should be denied or continued as premature
until such time as discovery could occur. (Exhibit 1, 5-7). That motion has been served on the
State and the Legislature. There has been no opposition filed by any party to F ernley’s Motion
and it has therefore been submitted to the Court contemporaneously with this Opposition to the
Legislature’s Joindet.

C. Sovereign Immunity Does Not Bar Fernley’s Monetary Remedies.

As an initial matter, the Legislature argues that the State is immune from monetary

damages on both the federal and state constitutional claims. The Legislatire does not argue that

the State is immune from injunctive and declaratory relief on either federal or state constitutional

7 Case No. 66851
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claims. Accordingly, only the monetary remedies aspect of Fernley’s claims is challenged on a
sovereign immunity theory. The State has not joined in the Legislature’s sovereign immunity
argument.

The Legislature also argues that sovereign immunity bars Fernley’s state constitutional
claims pursuant to NRS 41.032. For such immunity to apply, the government’s actions rﬁust “1)
‘involve an element of individual judgment or choice,” and (2) be ‘based on considerations of
social, economic, or political policy.’” Ransdell v. Clark County, 124 Nev. 847, 855, 192 P.3d
756, 762 (2008) (citation omitted). The Legislature argues, without citation to authority, that the
“administration of the C-Tax system involves an element of official discretion or judgment and is
grounded in the creation or execution of social, economic or political policy.” (Joinder, 13). Yet,
20 pages later in its brief the Legislature switches course and states that “there are no grounds to
support the assertion that the Department of Taxation and State Treasurer are clothed with
anything other than ministerial or administrative powers in carrying out their duties under the C-
Tax system. All distributions under the C-Tax system are done in accordance with specific
statutory formulas.” (Joinder, 33). Although the Legislature wants it both ways, the Legislature’s
admission undercuts its own argument and demonstrates that the act of administering the C-Tax
system does not involve judgment or discretion, nor does it require the exercise of social,
economic or political policy. As the Legislature admits, the State is simply administering a
mechanical formula put into place by the Legislature in 1997. As such, NRS 41.032 does not
apply and Fernley’s claim for monetary damages based on state constitutional claims is not barred
by sovereign immunity.

- Regardless, issues of sovereign immunity under NRS 41.032 are mixed questions of law
and fact. See Ransdell, 124 Nev. at 854. Accordingly, and taking the allegations of the
Complaint as true and construing inferences in Fernley’s favor, dismissal at this phase of the case
is inappropriate. Id.; See also Rusk v. Nevada Industrial Commission, 94 Nev, 403, 407, 580

P.2d 952 (1978) (noting that issues of sovereign immunity should not be “summarily adjudicated”

at a motion to dismiss phase).

1

Case No. 66851
015342\0001\1736661.1 8 TA 669




(775) 6229450

BROWNSTEIN HYATT FARBER SCHRECK, LLP
50 WEST LIBERTY STREET, SUITE 1030
RENO, NEVADA 89501

~N Nt AW N

10
11

12

13
14
15
16
17
18
19

20

21
22
23
24
25
26
27
28

N i

Finally, with respect to both Fernley’s federal and state claims, it must be remembered
that dismissal under NRCP 12(b) is appropriate “only if it appears beyond a doubt that it could
prove no set of facts, which, if true, would entitle it to relief" Buzz Stew LLC, 124 Nev. at 228
(citation omitted). Importantly, the Legislature does not argue that sovereign immunity precludes
declaratory or injunctive relief on Fernley’s federal or state constitutional claims. 'Thus, even if
sovereign immunity were to ultimately bar monetary damages on federal or state constitutional
claims, that does not mean that Fernley is not entitled to relief on those claims. Because F emley
may be entitled to some type of relief on those claims, dismissal at this phase of the proceedings
is inappropriate. Id.

D. Fernley’s Claims are not Time-Barred by any Statute of Limitations.

As an initial matter, the Legislature argues that 42 U.S.C. § 1983 imposes a two year
petiod of limitations. The Legislature also acknowledges that that the Nevada Supreme Court has
not identified a period of limitations for state constitutional claims. The State has not joined in
the Legislature’s statute of limitations argument.

Nevada courts have utilized the “continuing violations doctrine” for purposes of
determining a statute of limitations for constitutional claims. See Chachas v. City of Ely, 615
F.Supp.2d 1193, 1203 (D.Nev. 2009). In that case, the Court held that “a systematic policy of
discrimination is actionable even if some or all of the events evidencing its inception occurred
prior to the limitations period.” Id. The doctrine does not apply when there is “a mere continuing
impact from past violations . . .”. Id. Héwever, that exception does not occur in this case because
there was not simply one violation in 1997 when the C-Tax system was incorporated, but there
are repeated violations every time there is a collection and distribution under the C-Tax formula.
Id., at 1204 (Applying the continuing violations doctrine to allow a challenge to utility fees that
began outside the period of limitations because the charges continued to a period of time inside
the period of limitations). Accordingly, and because the system itself results in a systematic and

repeated policy of constitutional violations with every dollar collected and distributed under the

€-Tax formula, the inception of the C-Tax system is irrelevant for puTposes of a statute of

n
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limitations analysis and Fernley may bring its claims back to the effective date of the C-Tax
system in 1997.

Assuming that the “continuing violations doctrine” does not apply and that F ernley’s
é;laims are subject to the four year period of limitations set forth in NRS 11.220, the statute of
limitations does not begin to run until a wrong occurs and a party sustains injuries for which relief

might be sought. See Petersen v. Briien, 106, Nev. 271, 274, 792 P.2d 18, 20 (1990). Here, and

as noted above, every time a dollar is collected and distributed under the C-Tax formula,

Fernley’s constitutional rights are violated. Accordingly, and again assuming the inapplicability
of the “continuing violations doctrine,” Fernley’s claims would relate back to four years before it
filed its Complaint in this case. Ia;. .

Finally, the Legislature’s position, that a local government must have challenged the C-
Tax system within two to four years after its implementation in 1997, would result in an absurd
result and would permanently preclude any local government or citizen from seeking judicial
redress with respect to the C-Tax system, or indeed, to taking issue with any state law impacting
their residents at all. Such a permanent bar to judicial recourse by a local government should not
be endorsed by the Court. We the People Nevada v. Miller, 124 Nev. 874, 881,192P.3d 1166
(2008) (“[W]hen possible, the interpretation of a statute or constitutional provision will be
harmonized with other statutes or provisions to avoid unreasonable or absurd results.”) (citation
omitted).

E. Laches Does Not Operate to Bar Fernley’s.Claims.

While the doctrine of laches may apply to constitutional claims, especially strong
circumstances must exist to sustain the defense when the statute of limitations has not run. See
Bldg. and Const. Trades Council of N. Nev. v. State ex. rel. Public Works Bd., 108 Nev. 605, 611,
836 P.2d 633, 637 (1992). The defense requires more than just a delay in bringing a legal
challenge, but rather must be a delay that disadvantages another. Carson City v. Price, 113 Nev.

409, 412, 934 P.2d 1042, 1043 (1997).

To determine whether a claim is barred, a court must consider (1) whether the party »

inexcusably delayed bringing the challenge, (2) whether the party’s inexcusable delay constitutes

Case No. 66851
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acquiescence to the condition the party is challenging, and (3) whether the inexcusable delay was
prejudicial to others. Miller v. Burk, 124 Nev. 579, 598, 188 P.3d. 1112, 1125 (2008). The
applicability of laches turns on the specific facts of each case. Price, 113 Nev. at 412, 934P.2d at
1043.

None of these factors exist in this case. Fernley has endeavored to find a solution to its C-
Tax inequities. Fernley has sought legislative relief, and has sought adjustments from Lyon
County. (Complaint, q1 §; Exhibit 1, pg. 3; Exhibit 2). All such efforts have been unsuccessful.
Fernley has not delayed its efforts to seek relief. Moreover, and as discovery is expected to show,
Fernley has not acquiesced in its condition. Fernley has actively, albeit unsuccessfully, sought a
C-Tax adjustment before both the executive and legislative branches of state government.
Finally, it can in no way be said that any delay prejudiced other participants in the C-Tax system.
Taking the allegations of the Complaint as true, Fernley has received a disproportionately small
share of C-Tax distributions. By definition, that means that other participants in the C-Tax
system have received a disproportionately large share. If anything, any delay in bringing this
action was beneficial, not prejudicial, to other C-Tax participants as it allowed them excess
operating revenues that otherwise should not have been available.

For all of these reasons, the doctrine of laches does not bar any of Fernley’s claims,

F. Fernley Has Standing to Bring 14™ Amendment Claims Against the State.

The Legislature’s arguments with respedt to standing to bring 14™ Amendment Claims are
duplicative of the arguments raised by the Department and the Treasurer. As such, Fernley |
incorporates by reference herein its arguments as set forth on pages 7-9 of Fernley’s Opposition
to the Department and Treasurer’s Motion to Dismiss, filed on August 20, 2012. (Exhibit 1).

The Legislature also engages in a lengthy argument as to whether the C-Tax system
satisfies the rational basis test. (Joinder, 22-30). Again, there are no facts in evidence at this

point as discovery has not even begun.

The Legislature makes the curious argument that because Fernley did not allege a lack of

a rational basis for the C-Tax system in its Complaint, its claims fail. No cifafion of authority is

provided for this bald assertion. Nonetheless, Fernley plainly and simply alleged a violation of

Case No. 66851
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the Due Process and Equal Protéction clauses of the United States Constitution, which is clearly
sufficient for purposes of stating a claim. See'Langevin v. York, 111 Nev. 1481, 907 P.2d 981
(1985) (noting that because Nevada is a notice pleading state, pleadings are construed liberally to
place into issue matters which are fairly noticed to the advetse party).

Assuming for the sake of argument that the rational basis test is the correct test, such an
analysis simply cannot be conducted until the facts of the case are developed. For example in
Dane v. Jackson, 256 U.S. 589 (1921), relied upon by the Legislature, the Court noted that a
Fourteenth Amendment violation required a “flagrant and palpable inequality between the burden
imposed and the benefit received . . .” Dane, at 598-599. At this point in the case, facts need to
be developed before the Court can make a determination of whether such inequality exists. At the
very least, and taking Fernley’s allegations as true, Fernley received dramatically inequitable
distributions of C-Tax revenués as compared to similarly sized jurisdictions. As alleged, Fernley
received $143,000 in C-Tax revenues in 2011. (Complaint, § 9). That same year, Fallon received
$1,409,664, Boulder City received $7,935,323, Elko received $11,015,989, West Wendover
received $2,275,011, Wmnemucca received $3,552,393, Mesqulte received $7,046,690 and Ely
received $1,142,528. (Complaint, §12). On its face, this is a “flagrant and palpable inequality”
that survives a motion to dismiss, or alternatively, a motion for summary judgment prior to the
close of discovery.

G. Fernley Has Standing to Bring a Separation of Powers Claim Against the State.

The Legislature argues that Article 3, Section 1 of the Nevada Constitution “exists for the
protection of state government by prohibiting one branch of state government from impinging on
the functions of another branch of state government.” (Joinder, 31). The Legislature’s argument
thereafter is difficult to discern, bﬁt it seems that tﬂe Legislature argues that only a branch of state
government has standing to assert a separation of powers claim.

As an initial matter, none of the cases cited by the Legislature stand for that proposition.
Moreover, to the extent the case law cited by the Legislature stands for the proposition that the
separation of powers clause does not apply to the powers of local goVernment, that 1S iiTelevant as |

Fernley’s separation of powers claim is grounded on the premise that the legislative branch of
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state government unconstitutionally delegated its authority to appropriate funds to the executive

branch of state government. (Exhibit 1, pgs. 9-11).

Regardless; cases cited by the Legislature seem more appropriately to stand for a

proposition that a local government lacks standing to challenge certain decisions in which the

State itself takes or gives rights or powers to a local government. See State ex. rel. List v. County
of Douglas, 90 Nev. 272, 524 P.2d 1271 (1974) (Holding that a local government could not bring
a state due process claim based on a taking of property by the state). However, that does not
mean that a local government cannot allege that the state government is acting outside the
confines of its constitutionally defined scope of authority. That is precisely wily a local
government can allege a constitutioﬁal violation by the State based on Atticle 4, Section 20 and
21 of the Nevada Constitution. See City of Reno v. County of Washoe, 94 Nev. 327, 580 P.2d 460
(1978). The rationale for allowing an Article 3, Se(.;tion 1 challenge is the same. Fernley is not
alleging that the State unconstitutionally gave or took away a power of a local government,
Fernley is alleging that the legislative branch of state government unconstitutionally delegated
authority to appropriate funds to the executive branch. Accordingly, Fernley has standing to
bring a claim based on Article 3, Section 1 of the Nevada Constitution.

H. Fernley Has Adequately Stated a Claim Based on Article 3, Section 1 of the
Nevada Constitution.

The Legislature’s arguments with respect to the merits of Fernley’s Article 3, Section 1
claim are duplicative of the arguments raised by the State in its Motion to Dismiss. As such,
Fernley incorporates by reference herein its arguments as set forth on pages 9-11 of Fernley’s
Opposition to the Department and Treasurér’s Motion to Dismiss, ﬁled‘on August 20, 2012.
(Exhibit 1).

L Fernley Has Adequately Stated a Claim Based on Article 4, Section 20 of the

Nevada Constitution.

The Legislature’s arguments with respect to the merits of Fernley’s Article 4, Section 20

claim are duplicative of the arguments raised by the State in its Motiofto DiSTiSs. AS Such,

Fernley incorporates by reference herein its arguments as set forth on pages 12-16 of Fernley’s

0 01\1736661 13 " Case No. 66851
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Opposition to the Department and Treasurer’s Motion to Dismiss, filed on August 20, 2012.
(Exhibit 1).

J. Fernley has Adequately Stated a Claim Based on Article 4, Section 21 of the
Nevada Constitution.

The Legislafture’s arguments with respect to the merits of Fernley’s Article 4, Section 21
claim are duplicative of the arguments raised by the State in its Motion to Dismiss. As such,
Fernley incorporates by reference herein its arguments as set forth on pages 16-18 of Fernley’s
Opposition to the Department and Treasurer’s Motion to Diémiss, filed on August 20, 2012.
(Exhibit 1), |

II. CONCLUSION

The Legislature’s motion to dismiss is in reality a motion for summary judgment, As
discovery has not commenced, the motion is premature as the facts of the case have yet to be
developed.

Regardless, Fernley has adequately stated claims for damages, injunctive and declaratory
relief based on the United States and Nevada Constitutions. In reviewing those claims under a
Rule 12(b) standard, Fernley can prove a set-of facts that would entitle it to relief. In reviewing
those claims under a Rule 56 standard, and because discovery has not even started, questions of
material fact remain which preclude entry of summary judgment.

For all of these reasons, the Legislature’s Joindér in the State’s motion to dismiss should
be denied in its entirety. A

DATED this Zg day of September, 2012.

BROWNSWER SCHRECK, LLP
By:

JosHug’J. Hicks, Nevada Bar No. 6679
latk V. Vellis, Nevada Bar No. 5533

Sean D. Lyttle, Nevada Bar No. 11640

50 West Liberty Street, Suite 1030

Reno, Nevada 89501

Telephone: 775-622-9450

Attorneys for the City of Fernley, Nevada

: Case No. 66851
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CERTIFICATE OF SERVICE
IHEREBY CERTIFY that I am ?mployee of BROWNSTEIN HYATT FARBER

SCHRECK, LLP, and that on this of September, 2012, I caused to be served via

electronic mail and hand delivery, a true and correct copy of the above foregoing CITY OF

FERNLEY'S OPPOSITION TO NEVADA LEGISLATURE’S JOINDER IN MOTION TO
DISMISS properly addressed to the following;:

Catherine Cortez Masto, Esq.
Gina C. Session, Esq.
gsession@ag.nv.gov

100 North Carson Street

Carson City, Nevada 89701-4717

Andrea Nichols, Esq.

Office of the Attorney General
5420 Kietzke Lane, Suite 202
Reno, Nevada 89511
anichols@ag.nv.gov

Brenda J. Erdoes, Esq.
Kevin Powers, Esq.
kpowers@lcb.state.nv.us

J. Daniel Yu, Esq.
dan.yu@lcb.state.nv.us
Legislative Counsel Bureau
401 South Carson Street
Carson City, Nevada 89701

Emplé@njtein Hyatt Farber Schreck, LLP
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CITY OF F ERNLEY, NEVADA, a Nevada municipal corporation,
Plaintiff,

\2
STATE OF NEVADA ex rel. THE NEVADA DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her official capacity as TREASURER OF THE STATE
OF NEVADA,; and DOES 1-20, inclusive,
Defendants,

NEVADA LEGISLATURE,
Intervenor.

Case No.: 120C 00168 1B
Dept. No.: I

INDEX TO CITY OF FERNLEY'S OPPOSITION TO NEVADA LEGISLATURE’S .
JOINDER IN MOTION TO DISMISS

EXHIBIT DESCRIPTION # OF PAGES

1 City of Fernley's Opposition to Motion to Dismiss and 296
Motion for Continuance Pursuant to NRCP 56(f)

2 Affidavit Of Leroy Goodman In Support Of Opposition 4
To The Nevada Legislature’s Joinder In Motion To
Dismiss

3 Town of Gardnerville Final Budget for the Fiscal Year 27
Ending June 30,2012

4 Town of Minden Final Budget for the Fiscal Year 31
Ending June 30, 2012

5 Town of Battle Mountain Final Budget for the Fiscal 18
Year Ending June 30, 2012

6 . City of Carlin Final Budget for the Fiscal Year Ending 42

. June 30, 2012

7 Town of Tonopah Final Budget for the Fiscal Year 30
Ending June 30,2012

8 City of Elko Final Budget for the Fiscal Year Ending 50
June 30, 2012

9 Unincorporated Town of Jackpot Final Budget for the 28
Fiscal Year Ending June 30, 2012

10 City of Caliente Final Budget for the Fiscal Year 54
Ending June 30, 2012 |

11 City of Mesquite Final Budget for the Fiscal Year 47
Ending June 30,2012
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Joshua J. Hicks, Nevada Bar No. 6679 LA

Clark V. Vellis, Nevada Bar No. 5533 _ Y
Sean D. Lytile, Nevada Bar No. 11640 RECD & FRLED -

| BROWNSTEIN HYATT FARBER SCHRECK, LLP

50 West Liberty Street, Suite 1030 MRAUC20 PM I 36
Reno, Nevada 89501 :
Telephone: 775-622-9450 ' B AN LLOY
Facsimile: 775-622-9554 ' -
Email: jhicks@bhfs.com

Email: cvellis@bhfs.com
Email: slyttle@bhfs.com

Attorneys for the City of Fernley, Nevada
IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a CaseNo.: [20C 0016818
Nevada municipal corporation, Dept. No.: T
Plaintiff,

CITY OF FERNLEY'S OPPOSITION
V. TO MOTION TO DISMISS AND
MOTION FOR CONTINUANCE
STATE OF NEVADA ex rel. THE NEVADA | PURSUANT TO NRCP 56(f)
DEPARTMENT OF TAXATION; THE :

HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; and DOES 1-20,
inclusive,

-Defendants.

COMES NOW, Plaintiff, City of Fernley, Nevada ("Fernley"'), a Nevada municipal
corporation, by and through its attorneys of record, and hereby submits its Opposition to the
Motion to Dismiss filed by the Nevada Department of Taxation ("Department) and the Treasurer
of the State of Nevada (collectively, the "State"). This Opposition is based upon the Memorandum
of Points and Authorities included herein, the pleadings and papers on file in this matter, and such
other argument or evidence as may be considered by the Court.

"

i

Case No. 66851
TA 679

015342\0001\1722017.2




ER SCHRECK.

riy Street, Suite 1030

Reno, Nevada 89501

50 West Libe

BROWNSTEIN HYATT FARB

(775) 622-9450

W 0 9 v i B WO e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

N H
: n
e

MEMORANDUM OF POINTS AND AUTHORITIES

L BACKGROUND

On June 6,2012, F ernle'y filed its Complaint alleging a variety of legal defects in the
construction and administration of the Consolidated Tax (“C-Tax”) system utilized in Nevada to
provide partial funding for local go.vernments. The C-Tax system was implemented in 1997, and
is a means by which revenues from six different taxes are distributed to local governments,
including counties and municipalities, among others. (Complaint, §§ 4-7).

At the time the C-Tax system was implemented in 1997, Fernley was an unincorporated
town with a populaﬁon of approximately 8,000. (Id., 4). In2001, Fernley incorporated and in
fact, is the only municipality in Nevada to incorporate since the implementation of the C-Tax
system in 1997. (Id., §9). |

Today, Fernley has a population of approximately 19,000, making it the seventh most
populous city in Nevada. (Id., 10). Fernley is located in Nevada’s fourth largest cbunty, Lyon
County, and has around a third of the population of Lyon County. (Id.).

Despite the dramatic increase in Fernley’s population, its share of C-Tax distributions has
remained stagnant. For example, in 1997, Fernley (as an unincorporated town) received
approximately $86,000 in C-Tax distributions. (Id., 9). In 2001, when Fernley incorporated, it
received just over $110,000 in C-Tax distributions. (Id.). In 2011, Fernley received just over
$143,000 in C-Tax distributions. (Id.).

Comparisons to municipalities of comparable size demonstrate the disparity in the system.
For example, in 2010-2011 Fallon received $1,409,664 in C-Tax distributions, Boulder City
received $7,935,323, Elko received $11,015,989, West Wendover received $2,275,01 1,
Winnemucca received $3,552,393, Mesquite received $7,046,690 and Ely received $1,142,528.
(., 12). Femley received $143,000. (Id.).

Viewed on a per capita basis, Fernley residents received approximately $7 in C-Tax.

Meanwhile, residents of Boulder City and Mesquite (with smaller populatiens-then-Eernles)
‘Case No. 66
TA 6
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received between $450-$550 per resident, and Elko tesidents received almost 100 times more in C-
Tax per resident than Fernley. (Id., 13).

C-Tax revenues are usable by a local government for any purpose — there are no restrictions
on where revenues can be used and in fact, C-Tax revenues are commonly used for general
operating purposes. (Id., q8). It is important to temember this point as the State suggests in its
Motion to Dismiss that C-Tax revenues are tied to the provision of specific services.

The C-Tax system is a complex formula designed to re-distribute taxes collected
throughout Nevada. What it is not designed to do, however, is provide any flexibility for
meaningful adjustments. The ability to seek adjustments is extremely limited. For example,
adjustments can be sought within 12 months of incorporation. (Id., §14). Adjustments can also be
made if there is an agreement between local government entities to share services, (fd). of
course, asking one local government entity to give up any significant share of revenues is simply
not a realistic expectation. ‘

Regardless, even with adjustments within 12 months of incorporation or with a service-
sharing agreement, the C-Tax system is not designed to make significant adjustments. And as
demonstrated in more detail below and as will be further developed during discovery, there have
been very few significant adjustments to any local government’s C-Tax shate since 1997, Simply
put, the system is designed to preserve the status quo established in 1997. An entity like Fernley,
which started with a significantly low allocation in 1997, therefore has no realistic hope of
obtaining a meaningful adjustment within the confines of the existing C-Tax system.

Fernley has sought relief from the Nevada Legislature, but has found no support from that
body. (Id., 16). Fernley also continues to participate in good faith with the Legislative
Commission’s Subcommittee to Study the Allocation of Money Distributed From the Local
Government Tax Distribution Account, which has conducted several meetings since February of

2012. Although the work of that Subcommittee is not yet done, and as discovery is expected to

show, the Subcommittee will recommend continuing the practice of preserving thestatusquoor——]

the C-Tax system.

Case No. 6685
JA

0153420001\1722017.2

—




BROWNSTEIN HYATT FARBER SCHRECK

1, Suite 1030

89501

(775) 622-9450

50 West Liberty Stree;

0, Nevada

- H
.

Having exhausted its options to find relief elsewhere, Fernley ﬁléd its Complaint,

II.  DISCUSSION

A. Standard of Review '

The State seeks dismissal of all claims pursuant to NRCP 12(b). Under that rule, Fernley's
Complaint "should be dismissed only ifit appears beyond a doubt that it could prove no set of
facts, which, if true, would entitle it to relief." Buzz Stew LLC v. City of North Las Vegas, 124
Nev. 224, 228, 181 P.3d 670 (2008) (citation omitted). Tt is important to note that the appropriate
standard for dismissal is "beyond a doubt" and not "beyond a reasonable doubt." Id., at fn. 6 ("The
appropriate standard requires a showing beyond a doubt. To the extent that these cases required a
showing of proof beyond a reasonable doubt, they are disavowed.").

In reviewing a motion to dismiss brought pursuant to NRCP 12(b), a court must accept the
allegaﬁons of the complaint as true, and draw all inferences in favor of the non-moving party. Id.,
124 Ne\}. at 228 (citations omitted).

The State attached to its Motion to Dismiss an exhibit called "CTX Distributions for
Nevada Cities Public Safety Costs for Nevada Cities." (Motion to Dismiss, Exhibit 1). A Rule
12(b) motion to dismiss "shall be treated as one for sumrﬁary judgment and disposed of as
provided in Rule 56" if "matters outside the pleading are presented to and not excluded by the
coutt." Schneider v. Continental Assurance Company, 110 Nev. 1270, 1271, 885 P2d-572 (1994);
NRCP 12(b). Accordingly, and although the State couches its brief as a Motion to Dismiss, it is
more appropriately considered as a Motion for Summary Judgment.

A motion for summary judgment is appropriate "if the pleadings, depositions, answers to
interrogatories, and admissions on file, togethef with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party’is entitled to judgment as a matter
of law." NRCP 56(c); Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026 (2005) (citation
omitted). In determining whether a genuine issue of material fact exists, the court must accept as

true all evidence favorable to the non-moving party and grant the ﬁon—m%%ﬁ%ﬂy%%%ﬁh%cm

inferences that may reasonably be drawn from such evidence. Anderson v, Liberty Lobby, Inc. ,
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477 US. 242, 255 (1986). “A factual dispute is genuine when the evidence is such that a rational
trier of fact could return a verdict for the nonmoving party.” . (citation omitted). The pleadings
and proof “must be construed in a light most favorable to the nonmoving party,” but the
nonmoving party must “’do more than show that there is some metaphysical doubt’ as th> the
operative facts in order to avoid summary judgment . ..” Wood, 121 Nev. at 732 (éitation
omitted).

As demonstrated below, the State’s request should be denied under either a Rule 12(b) or
Rule 56 standard. Additionally, and because discovery has not even begun in this case, the State’s
motion should be continued until the conclusion of discovery.

B. The Motion to Dismiss Sﬂould be Denied or Continued Pursuant to NRCP
56(f).

A summary judgment motion is considered premature when it is filed before discovery has
even commenced. Aviation Ventures Inc. v. Joan Morris, Inc., 121 Nev. 113, 118-119, 110 P.3d
59, 63 (2005). Moreover, summary judgment is premature when made at an early stage of the case
where the record has not been sufficient developed t6 allow the Court to make a fully informed
decision on complex and far-reaching issues. Dennison v. Allen Group Leasing Corp., 110 Nev.
181, 184, 871 P.2d 288 (1994). A party defending against a motion for summary judgment should
be given a reasonable opportunity to complete discovery and therefore have a chance to
demonstrate a genuine issue of material fact. NRCP 56(d); NRCP 56(f); Aviation Ventures Inc.,
121 Nev. at 118-119. '

Here, Fernley's Complaint was filed with this Court on June 6, 2012 and the State was duly
served thereafter. Discovery has not yet begun in this case. Yét the very-first document filed by
the State in this case is the present motion to dismiss the entire case. Moreover, this case raises
significant constitutional questions about the validity of a complex tax collection and distribution
scheme used to fund a portion of the budgets of local governments in Nevada. For example, the
State suggests that the utilization of certain services is relevant to the C
govermnment. (Motion to Dismiss, 8). The State even goes so far as to attach an Exhibit to its

Case No. 6685
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Motion clearly designed to imply that the provision of C-Tax revenues is somehow tied to the
costs a local government incurs in providing public saf;aty. (Motion to Dismiss, Exhibit 1).

Whether the State’s suggestion is accurate is, of course, a factual question that will require
discovery to determine the facts and circumstances of how various local governments utilize their
C-Tax revenues, and whether there truly is some kind of service-based requirement to receive C-
Tax revenues. For example, the first city listed in Exhibit 1 is Fallon and the exhibit shows
$4,740,982 in public safety costs. What is included in “public safety?” How much of these costs
are funded by C-Tax and how much by other revenue sources? These are important factual
questions that need to be developed rather than just taking the State’s claims at face value before
there has been any discovery whatsoever. The issues are c;omplex and will require discovery.

A premature motion for summary judgment may be denied or continued pursuant to NRCP

56(f). That rule provides as follows:

Should it appear from the affidavits of a party opposing the motion that the party
cannot for reasons stated present by affidavit facts essential to justify the party’s
opposition, the court may refuse the application for judgment or may, order a
continuance to permit affidavits to be obtained or depositions to be taken or
discovery to be had or may malke such other order as is just.

As noted earlier, there are significant facts that need tc; be developed in this case. At a very
high level, why do some local governments receive more than others? Are C-Tax revenues really
tied to the provision of certain services? How much authority does the Executive Branch have
over appropriating money to local governments, traditionally a function of the Legislative Branch?
How often is that authority exercised? All of these are important fundamental fact-based questions
that must be resolved before this case can be fully and finally adjudicated. Certainly the persons
most knowledgeable at the State, as well as persons most knowledgeable at various local
governments will be able to testify to such matters. Moreover, local governments must file copies
of their budgets with the Department on an annual basis. See NRS 354.598 (Local government

budgets must be submitted to the Nevada Tax Commission). These avenues must be explored

during discovery to determine if there truly are no disputes of material fict s suci; it is

appropriate for this Court to deny the State’s motion or alternatively, to grant a continuance
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pursuant to NRCP 56(f) in order to allow discovery to proceed. (Exhibit 1, Affidavit of Joshua J.
I{icks). .

Moreover, the State's Motion for Summary Judgment is legally deficient under Rule 56 (c).
A summary judgment motion must "include a concise statement setting forth each fact material to
the disposition of the motion which the party claims is or is not genuinely in issue, citing the
particular portions of any pleading, affidavit, deposition, interrogatory, answer, admission, or other
evidence upon which the party relies."” NRCP 56(c). Such a statement is absent from the State’s
motion. This is an important procedural rule that conserves judicial time and resources and assists
the Court in ruling on a summary judgment motion. See Simmons v. Navajo County, Arizona, 609
F.3d 1011 (9" Cir. 2010). The failure to include the concise statement is additicnal groﬁnds to
deny the State’s Motion. | |

C. Fernley Has Standing to Bring 14™ Amendment Claims Against the State.

The State accurately sets forth the general rule that a municipality lacks standing to bring a
14™ Amendment claim against the State. However, that general rule is not absolute and there are
limited exceptions.

In City of New Yorkv. New York, 86 N.Y.2d 286, 291-92, 655 N.E.2d 649 (1995), the
Court noted that although a municipality is a “mere political subdivision of the State, created by
the State Legislature and possessing no more power save that deputed to them by that body,” there
are nonetheless exceptions to the ,c;reneral lack of standing to bring federal constitutional claims in
four circumstances, including where “State legislation adversely affects a municipality’s
proprietary interest in a specific fund of moneys . . . Id. (citations omitted); See aiso Rogers v.
Brockette, 588 F.2d 1057, 1068 (5™ Cit. i979) (rejecting the notion that a municipality never has
standing to sue the state for violations of the federal constitution); Fulton Foundation v. Wisconsin
Department of Taxation, 13 Wis.2d 1, 11, 108 N.W.2d 312, 317 (1961) (holding that public

officers may challenge the constitutionality of a statute if it is their official duty to do so or they

will be personally affected if they fail to do so); Sanchez v. City of Modesto, 145 Cal A np.A™ 660,
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676 (Cal.Ct.App. 2006) (recognizing an exception to the rule in situations where usual standards
for third-party standing are satisfied).

Other courts have identified an exception to the general rule when the issue presented is of
great public concern. See Associated Hospital Service, Inc. v. City bf Milwaukee, 13 Wis.2d 447,
469-70, 109 N.-W.2d 271, 282 (1961); Thompson v. South Carolina Commission on Alcohol and
Drug Abuse, 267 S.C. 463, 466,229 S.E.2d 718,719 (1976); A/[z‘nnesoz-‘a State Bd. of Health v. City
of Brainerd, 308 Minn. 24, 29, 241 N.W.2d 624,628 (1976) (quoting State ex. r. Clinton Falls
Nursery Co. v. County of Steele, 181 Minn. 427, 430, 232 N.W. 737, 738 (1930).

In i)articular, issues related to taxation are of g.reat public interest and municipalities have
been permitted to raise 14™ Amendment challenges to them. Associated Hospital Service, 13
Wis.2d at 469-70, 109 N.W.2d at 282; Fulton Foundation v. Wisconsin Dept. of Taxation, 13
Wis.2d 1, 14A-14B, 109 N.W.2d 285,285-86 (1961). On a motion for consideration, the Fulton
Foundation court acknowledged that the disparate treatment of taxpayers affected more than just a
few taxpayers, but affected the public at large. Fulton Foundation, 13 W.2d at 14A-14B, 109
N.W.2d at 286. The court found that "extending special privileges by way of discriminating tax
exemptions, which deny the equal-protection-of-the-laws requirement of the Fourteenth
Amendment have a tendency to undermine the faith of citizens in the integrity of their state
government.," 1d. ,

Fernley brought this suit on behalf of its approximately 19,000 residents. As alleged by
Fernley, those residents are not receiving the benefit of a legally appropriate share of C-Tax
revenues. In fact, Fernley has alleged and believes that discovery will show that its residents are
paying significantly more into the C-Tax system than they are receiving from it. (Complaint, §39).
Moreover, other local governments, and the numerous residents served by such local governments,
may similarly be receiving either too much or not enough in terms of C-Tax distributions, and

therefore are deprived of guarantees of equal protection and due process. Such allegations justify

an exception to the general rule on municipal standing to bring 14™ Amendmentelaims as2

matter of taxation that is of great public interest.
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The State bases its standing argument primarily on Nevada v. County of Dougla&, 90 Nev.
272, 524 P.2d 1271 (1974). In that case, Douglas County sought to bring a 14™ Amendment claim
against the State with respect to the State’s efforts to require Douglas County to pay a portion of
the expenses of the Tahoe Regional Planning Agency. Without much discussion, and in reliance
on century-old precedent, the Nevada Supreme Court held that Douglas County lacked standing to
bring a 14™ Amendment challenge against the State. Id., 90 Nev. at 279-280. The Nevada
Supreme Court did not consider whether there should be limited exceptions for issues of taxation
and great public interest. Moreover, County of Douglas did not address a 14™ Amendment
challenge to a tax.collection and distribution scheme. Accordingly, County of Douglas is nothing
more than the general rule, and does not mean that this Court cannot utilize an exception.!

Fernley has standing to allege 14™ Amendment claims against the State in this case, as a
matter of taxation and great public interest. Accordingly, the State’s Motion to Dismiss, or
alternatively its motion for summary judgment, with respect to Fernley’s standing to bring these
claims should be denied. | '

C. Fernley Has Adequately Stated a Claim Based on Article 3, Section 1 of the
Nevada Constitution.

The State argues that dismissal is appropriate because the C-Tax system is nothing more
than a “tax law” and that the State is “simply performing their duties to eiecute the law as required
by the Nevada Constitution.” (Motion to Dismiss, 6). This is a gross oversimplification of the C-
Tax System, and misunderstands Fernley’s separation of powers argument.

As an initial matter, the C-Tax system is much more than a simple tax law. Ttis a complex
system whereby revenues are collected from a variety of sources by the Department of Taxation,
and then appropriated to local governments by the State based on a complex mathematical
formula. See Exhibit 2 (Consolidated Tax Distribution, Department of Taxation, 1/21/11); see
also NRS 370.260 (cigarette tax distribution); NRS 369.173 (liquor tax distribution); NRS

! The State also argues in a footnote that Fernley’s 14™ Amendment claims are “precluded by the principlec articulated

in Madera v. SIS, 114 Nev. 253, 956 P.2d 117 (Nev. 1998).” (Motion to Dismiss, 6 fn.2). With no pinpoint citation

ot any further explanation, it cannot be determined exactly what the State is arguing here. Nonetheless, Madera

addressed the retroactivity of bad faith worker’s compensation claims as well as the sufficiency of civil rights claims

brought pursuant to 42 U,S.C. §1983. Neither of those issves is germane to this case. Case No. 6 66 g 57 1
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482.180 & 482.181 (government services tax distribution); NRS 375.070 (real property tax .
distribution); ~ NRS 377.055 (basic city-county relief tax distribution); NRS 377.057
(supplemental city-county relief tax distribution); NRS 360.680 (base allocations); NRS 360.690
(excess allocations); INRS 360.600-360.740 (formula for distribution of C-Tax revenues); NRS
354.598747 (limited adjustments to C-Tax revenues). _

It is the appropriation aspect of the C-Tax system that gives rise to the fundamental
separation of powers violation. It is true that the legislative branch can delegate rulé and regulation
making duties to other branches or administrative agencies. Banegas v. State Indus. Ins. Sys., 117
Nev. 222, 227, 19 P.3d 245, 248 (2001). It cannot, on the other hand, delegate its primary
functio.ns. See Carmel Valley Fire Protection Dist. v State, 25 Cal.4th, 287, 299, 20 P.3d 533, 540-
41 (2001). Delegation of quasi-legislative functions is constitutional, but a delegation calls for an
administrative branch to make a fundamental policy decision is not. Id. (citing Loving v, US., 517
U.S. 748 (1996_));Plastic Pipe and Fitting Ass'n v. Cal.Bldg. Standards Com'n, 124 Cal.App.4th
1390, 1410, 22 Cal.Rptr.3d 393, 405 (2004).

One of the primary functions of the legislative branch is the power to appropriate funds, the
"po'wer of the purse" State of Nev. Employees Ass'n, Inc. v. Daines, 108 Nev. 15,21, 824 P.2d 276,
279 (1992) (“Further, it is well established that the power of controlling the public purse lies
within legislative, not executive authority.”); Nevada Constitution, Article 4 Sec. 19 (“No money
shall be drawn from the treasury but in consequence of appropriations made by law.”); NRS
353.230 et. seq. (Appropriations made via bills ];')assed by the Legislature); Carmel Valley Fire
Protection Dist., 25 Cal.4th at 299, 20 P.3d at 539 (stating that the core functions of the legislative
branch include passing laws, levying taxes, and making appropriations).

As such, the Legislature may not constitutionally delegate the "power of the purse" to an

| administrative branch. Folsom v. Wynn, 631 So.2d 890, 894 (Alabama 1993). Appropriation

determinations involve fundamental, wide policy and discretionary judgments, and cannot be

delegated even with clear enough standards. d. at 892-3.
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The C-Tax system is set up to collect and apinropriate funds without legislative
participation or oversight. A review of the history of legislation passed that impacted the C-Tax
system since 1997 demonstrates that with one exception, only minor legislative adjustments have
been made to the C-Tax system. (Exhibit 3, Legislative Commission’s Subcommittee to Study the
Allocation of Money Distributed From the Local Government Tax Distribution Account (Assembly
Bill 7 1‘, 2011 Legislature), Legislative Counsel Bureau, 109-118 (February 1, 2012)).2 That one
exception occurred in 2002, when Assembly Bill 10 of the 171 Special Session of the Legislature
resulted in a $4,000,000 adjustment to the City of Hendetson’s annual base alloc_:a’cion.3 (Id., at
115).

As alleged by Femley and as discovery will further develop, the C-Tax system is set up to
allow the executive branch to appropriate funds to loca] governments free of legislative oversight
or intervention. When there is legislative involvement, and with only the aforementioned
exception, it is only to tinker with minor adjustments to the formula. (Id., 109-118). Otherwise,
the revenues are collected and appropriated via a complex mathematical formula by the executive
branch without Legislative participation. The C-Tax system is appropriation by auto-pilot. The
Legislature has abdicated its power of the public purse with respect to the C-Tax system and
accordingly, Fernley has stated a claim that Article 3, Section 1 of the Nevada Constitution has
been violated. '

Taking the allegations of the Complaint as true, F ernley can present a set of facts to this
Court to demonstrate how the C—Taix system results in an abdication of legislative authority and
effectively appropriates funds without legislative approval. Even under a suminary judgment
standard, there are questions of material fact as to how the Legislature has overseen and approved
the C-Tax system since 1997. Again viewing the allegations in a light most favorable to Fernley,

these questions of material fact preclude the entry of summary judgment.

% This voluminous exhibit was prepared by the Legislative Counsel Bureau and disseminated to the public and to

members of the Legislative Commission’s Subcommittes to Study the Allocation of Mogesy: Distributed frops the T soal
Government Tax Distribution Account at its first meeting on February 1, 2012. The length of this volume, which was
intended to give a preliminary background into the C-Tax system, is indicative of just how complicated the C-Tax
system is, and how many factual questions must be developed prior to an adjudication of this case on the merits.

* During that special session, the Speaker of the Assembly’s district included the City of Henderson. Case No. 6681
6
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D. Fernley Has Adequately Stated a Claim Based on Article 4, Section 20 of the
Nevada Constitution. _

Atticle 4, Section 20 of the Nevada Constitution provides that the Legislature shall not pass
local or special laws pertaining to the assessment and collection of taxes for state, county and
township purposes. The State argues that Fernley fails to state a claim for relief because: ¢))
Fernley does not provide certain undefined services that would allow for an adjustment; (2)
because Article 4, Section 20 does not apply to the distribution of tax revenues; and (3) because
the C-Tax system itself is not a local or special law. These arguments are either based on facts that
are not yet developed or are otherwise insufficient at this stage of the proceedings to justify
dismissal.

As an initial matter, and as noted earlier in this memorandum, the type of services provided
by Fernley as compared to other local governments is a fact-based question that must be developed
during discovery. As noted eatlier, there is no requirement that C-Tax revenues be used for any
particular purpose and in fact, C-Tax revenues are commonly used by local governments for
general operating purpéses. (Complaint §8). Trying to tie C-Tax revenues to services reads
requirements into the law that do not exist.

As Fernley should have a chance to develop during discovery, the C-Tax system is a
mechanical formula designed to preserve the status quo since 1997 and is not tied to the provision
of any setvices. Fernley expects discovery to show that any review by the State (or the
Legislature) of how C-Tax funding levels related to setvices provided by local governments is
effectively non-existent. Regardless, discovery is necessary to establish whether, as-the State
suggests, there is in fact some correlation between C-Tax revenues and services.

Moreover, because the State’s suggeétion about the fundin;g of services is a fact-based
inquiry, the issue requires a close examination of all local government budgets, which requires the
parties to go through discovery.

It is also important to recognize that Article 4, Section 20 was-enacted-to-“remedyamevit—

into which it was supposed the territorial legislature had fallen in the practice of passing local and
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special laws for the benefit .of individuals instead of enacting laws of a general nature for the
benefit of the public welfare.” Clean Water Coalition v. The M Resort LLC, 127 Nev. Advance
Opinion 24, 13 (2011) (citing to Evans v. Job, 8 Nev. 322, 333 (1873)). The Nevada Supreme
Court went on to note that “[tJhe problem with such lawmaking is that when ‘a law affects only
one small area of the state, voters in most areas will be ignorant of and indifferent to it.”” .,
(citing to Mitnz'cz'pal City of South Bend v. Kimsey, 781 N.E.2d 683, 686 (Ind. 2003)). The ultimate
purpose of this constitutional provision is “that when a statute affects the entire state, it is more
likely to have been adequately considered by all members of the Legislature, whereas a localized
statute is not apt to be considered seriously by those who are not affected by i .;’ Id. (citations
omitted). |

Fernley’s situation is precisely squared with the purposes of Article 4, Section 20. Fernley
is arelatively small, rural city and is the only municipality to incorporate since the implementation
of the C-Tax system in 1997. Fernley’s C-Tax distributions are undeniably significantly lower
than comparably sized municipalities. ‘(Comﬁlaint, 17 9-14). And has been demonstrated by way
of Fernley’s efforts to obtain a C-Tax adjustment, there is very liitle concern over Fernley’s
sitvation by anyone outside of Fernley. While Fernley has attempted to seek redress in the
Legislature, and submitted a bill to the Legislature in 2011, that bill did not even get a committee
vote and can hardly be said to have been “considered seriously” by the Legislature as a whole.
{(Complaint, §16). Further, the Legislature’s pending efforts to intervene in and dismiss this case is
certainly indicative of how that bedy feels about Fernley’s concerns.

The State argues that the C-Tax system is not special or local “because it is applied to
Fernley in the same manner as any other city incorporated aﬁef its passage.” (Motion to Dismiss,
10). This ignores the fact that Fernley is the only municipality to incorporate since the
implementation of the C-Tax system and that the root of the problem is that Fernley’s base

allocation is so low that there is no opportunity for a meaningful adjustment. The State’s position

ignores that Fernley, as a late arrival to the C-Tax system, started
participants did not experience. Fernley is simply not on equal footing with other participaﬁts in
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the C-Tax system and therefore, as applied to Fernley, the C-Tax system is a special or local law.
Sec Clean Water Coalition, at 16 (holding that “the determination of whether a law is local or
special is based on how it is applied, not on how it actually operates.”) (citation omitted).

For example, Fernley formally asked the Department to articulate the manner in which it
could seek an adjustment of its C-Tax revenues. (Exhibit 4). The Department responded in
writing. (Exhibit 5). ‘Tn summary, the Depaljtment noted that adjustments are appropriate in two
circumstances. First, an adjustment is appropriate pursuant to NRS 360.740, which allows a local
government created after July 1, 1998 to petition the Nevada Tax Commission for additional
revenues if that local government provides certain services. NRS 360.740(1); (Exhibit 5). It
should be noted that this is no guarantee of an adjustment, as the request must be considered not
only by the Department, but also by the Committee on Local Government Finance and the Nevada
Tax Commission. NRS 360.740(1) & (4). Regardless, any requests for an adjustment made
pursuant to NRS 360.740 must be made within a year of the creation of the local government or
the local government. NRS 360.740(2). Since Fernley incorporated in 2001, that option is not
available. |

The only other option for an adjustment is set forth in NRS 354.598747.4 (Exhibit 5).
That statute allows for an adjustment if one local government “assumes the functions” of another
local government. NRS 354.596747(1). However, this section does not address the situation that
Fernley is in — when a local government has a base allocation that is so low that only a significant
adjustment will provide relief; it is simply unrealistic to expect another local government to give
up a significant share of its rew}enues, even if there is an agreement to assume some services. As
alleged by Fernley, and as discovery is expected to show, Lyon County has been unwilling to
agree to any meaningful adjustments and in fact, has taken no action on even relatively small
requests for adjustments. (Complaint, 16); (Exhibit 6, Lyon County Commission Agenda, March
3, 2011 Agenda Item #22) (Showing the Lyon County Commission tabling Fernley’s request for

* Typically a statute has 3 numbers after the decimal point. The fact that the statutes governing the C-Tax system
include up to 6 numbers after the decimal point is a good indicator of how complicated the system has KeamaeNo. 6681
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additional C-Tax money to be used for road construction). In other words, the supposed relief
available to Fernley is nothing more than a mirage.

Regardless, and as noted earlier, C-Tax revenues do not need to be used for the provision
of any particular service and can be used for general operating purposes. (Complaint, f8).
Accordingly, NRS 354.598747, in addition to being an unrealistic option for meaningful
adjustment, arbitrarily precludes a local government from seeking greater revenues when they may
héve needs that are unique to their situation and are not based on delineated services.

Ulti;nately, a system that “on its face advances statewide objectives” but burdens one
particular entity is a local or special law for purposes of Article 4, Section 20. Clean Water
Coalition, 127 Nev. Advance Op. 24, at 18 (citations omitted). The C-Tax system, on its face,
appears to advance statewide objectives of providing collection and distribution of certain taxes to
local governments. But the system heavily burdens the only municipality to incorporate since its
implementation in 1997 by providing no avenues for meaningful adjustment.

Finally, with respect to the State’s argument that Article 4, Section 20 does 1ot apply to the
distribution of tax revenues, it should be noted at'the outset that the C-Tax system is both a
collection and distribution scheme. Collection and distribution are inextricably intertwined. This
is not a system where taxes are collected and thereafter appropriated by the Legislature for various
purposes. This is, instead, a system where taxes are collected and distributions of those same taxes
are directed to specific locations without deviation or legislative participation. Moreover, Fernley
has alleged that the collection of revenues from its residents vastly exceeds the amounts distributed
is a violation in and of itself. (Complaint, 39).

Treating the C-Tax system as exclusively a “distribution” system free from the
constitutional limitations set forth in Article 4, Section 20 of the Nevada Constitution would
effectively allow the circumvention of constitutional protections. For example, taken to a logical
conclusion this would mean the Legislature could pass a law that all sales tax revenue collected

throughout the state should go, by statute and without further legislative approval, to the City of

Las Vegas. According to the State’s interpretation, this would pass constitutional muster under

Case No. 668§
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Atticle 4, Section 20 because it pertains only to the distribution of tax revenue. However, such
legislation would clearly burden all local governments except the City of Las Vegas, and runs
contrary to Article 4, Section 20°s purpose to “remedy an evil into which it was supposed the
territorial legislature had fallen in the practice of passing local and special laws for the benefit of
individuals instead of enacting laws of a general nature for the benefit of the public welfare.” Id,
127 Nev. Advance Opinion at 13 (2011) (citing to Evans v, Job, 8 Nev. 322, 333 (1873)).

For all of these reasons, and taking Fernley’s allegations as true and reviewing the
pleadings in a light most favorable to Fernley, Fernley has stated a claim for relief pursuant to
Article 4, Section 20 of the Nevada Constitution. ‘

E. Fernley has Adequately Stated a Claim Based on Article 4, Section 21 of the
Nevada Constitution.

Article 4, Section 21 of the Nevada Constitution provides as follows:

In all cases enumerated in the preceding section, and in all other cases whete a
general law can be made applicable, all laws shall be general and of uniform
opetration throughout the State.

As noted in the prior section of this memorandum, the C-Tax system is a local or Special
law. Even if it is not, it still must be analyzed for constitutional compliance with Article 4, Section
21. See Clean Water Coalition, 127 Nev. Advance Op. at 25 (“Even if this court were to credit the
State’s argument that A.B. 6, section 18 involves only fees, nbt a tax, taking it outside Article 4, -
Section 20, the measure still fails because it violates Article 4, Section 21, which mandates general
laws in all cases whete they ‘can be made applicable.”).

To determine whether a general law could be applicable for purposes of Article 4, Section
21, the Court must evaluate “whether the challenged law ‘best subserve[s] the interests of the
people of the state, or such class or portion as the particular legislation is intended to affect.” I,
at 26 (citing to Nevada v. Irwin, 5 Nev. 111, 122 ( 18_69)). Relevant to the inquiry is whether “the

general legislation existing was insufficient to meet the peculiar needs of a particular situation.”

Id., (quoting from Cauble v. Beemer, 64 Nev. 77, 96, 177 P.2d 677 (1947))—E-ocatorspeciat-tawe————

are typically upheld where “an emergency situation existed within a certain county or locality and
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a general law could not apply to address the situation because only that county or locality was
affected.” 1d. (citations omitted). Importantly, “political differences that might make it difficult to |
agree on a generally applicable law” are insufficient to withstand constitutional scrutiny. Id., at28.

The State argues that a general law cannot be made applicable because “the clear purpose
of the C-Tax is to distribute State revenue to government entities that provide needed services such
as law enforcement and fire protection.” (Motion to Dismiss, 12). No citation of éuthority or atty
evidence whatsoever is cited for the State’s claim, and it must fail on that ground alone.

Regardless, and' if services are so gerrﬁane to the provision of C-Tax revenues, then why
are local governments not precluded from using C-Tax revenues for anything but these “needed
services?” And if funding these services is so critical, why would the Legislature set up the C-Tax
system in the first place and take no active role in reviewing the budgets of local governments and
appropriating funds as necessary to fund such needed services? See NRS 354.598 ‘(Providing that
local government budgets are submitted to the Nevada Tax Commission, but making no
requirement that such budgets be approved by the State or the Legislature).

Ultimately, a general law can easily be made applicable with respect to the collection and
appropriation of the six taxes that make up the C-Tax system. Instead of an automatic
appropriation based on a complex mathematical formula that presetves the status quo in place in
1997, the taxes could simply be collected, deposited into a fund segregated for local governments,
and appropriated biennially by the Legislature after a careful review of local government budgets.
While this might result in challenges from “political differences,” that has been found by the
Nevada Supreme Court to be an insufficient reason to satisfy constitutional requirements. Jd., at
28.

The Nevada Supreme Court has also struck down similar legislation in Anthony v. State. 94
Nev. 338, 580 P.2d 939 (1978). In Anthony, the challenged law provided that in a county with
more than 200,000 people, 68.5% of certain tax revenues “shall be apportioned to th(? largest city
and the remainder among the other cities in proportion to their respecttve-poputations:—f-54—
Nev. at 340. In rejecting that law pursuant to Article 4, Section 20, the Nevada Supreme C.ourt
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found that the “Legislature’s intent, though commendable, was to protect the fiscal policy of Clark
County and not the financial ability of smaller cities to provided needed services.” -Jd., 94 Nev. at
341. Moreover, in finding that a general law could be made applicable to the situation, the Court
stated that “[ilt is clear to us that the only purpose of the amendments is to perpetuate the existiﬂg
state of affairs in Clark County.” Id.

The situation here is the same. The C-Tax system perpetuates the state of affairs in place in
1997, and to protect the fiscal policy of participants in the system in 1997 to the exclusion of new
local governments. | |

Again taking the allegations of the Complaint as true as is appropriate when reviewing a
motion pursuant to Rule 12(b), Fernley can present a set of facts to this Court to demonstrate how
the C-Tax system is not of general and uniform operation, although it could be in different
circumstances. Even under a summary judgment standard, there are questions of material fact as
to whether the C-Tax system is not general and uniform, and whether there is a more general and
uniform way to administer the C-Tax system. Again viewing the allegations in a light most
favorable to F erniey, these questions of material fact preclude the entry of summary judgment. For
all of these reasons, Fernley has adequately stated a claim for relief based on Article 4, Section 21
of the Nevada Constitution. |

III. CONCLUSION

The State’s Motion to Dismiss is in reality a motion for summary judgment. As discovery
has not commenced, the Motion should be denied or alternatively continued so there is an
opportunity to develop the record prior to an adjudication on the merits.

Regardless, Fernley has stated a claim with respect to its 14™ Amendment claims as they
claims raise questions of taxation and public interest, justifying an exception to the .general rule of
standing for municipa] actions against a state. Fernley has similarly adequately stated claims for

relief under Article3, Section 1, Article 4, Section 20 and Article 4, Section 21 of the Nevada

Constitution. In reviewing those claims under a Rule 12(b) standard, Fernley can nrove a set of
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facts that would entitle it to relief. In reviewing those claims under a Rule 56 standard, questions
of material fact remain which preclude entry of summary judgment. |
For all of ﬂles%gisons, the State’s Motion to Dismiss should be denied in its entirety.
DATED this _~~ day of August, 2012.
BROWN,

T FARBER SCHRECK, LLP

»

a J. Hicks, Nevada Bar No. 6679

Cldark V. Vellis, Nevada Bar No. 5533

ean D. Lyttle, Nevada Bar No. 11640
BROWNSTEIN HYATT FARBER SCHRECK, LLP
50 West Liberty Street, Suite 1030

Reno, Nevada 89501

Attorneys for Plaintiff the City of Fernley, Nevada
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CERTIFICATE OF SERVICE

I certify that I am an employee of Brownstein Hyatt Farber Schreck, LLP, and that on this
_Q&day of August, 2012, I caused to be hand delivered, a true and correct copy of the above
and foregoing CITY OF FERNLEY'S OPPOSITION TO MOTION TO DISMISS AND
MOTION FOR CONTINUANCE PURSUANT TO NRCP 56(f) properly addressed to the

following;:

Catherine Cortez Masto, Esq.
Gina C. Session, Esq.

Andrea Nichols, Esq.

Office of the Attorney General
100 North Carson Street

Carson City, Nevada 89701-4717

Courtesy copy to:
Kevin Powers, Esq.

Legislative Counsel Bureau
401 South Carson Street

An ﬁﬁ‘qal oo \Qﬁ’Brownstem Hyatt Farber Schreck, LLP
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CITY OF FERNLEY, NEVADA, a Nevada municipal corporation,
Plaintiff,
V.
STATE OF NEVADA ex rel. THE NEVADA DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her official capacity as TREASURER OF THE STATE
OF NEVADA and DOES 1-20, inclusive,

Defendants.
Case No.: 120C (00168 1B

Dept. No.: I
INDEX OF EXHIBITS TO OPPOSITION TO MOTION TO DISMISS AND MOTION
FOR CONTINUANCE PURSUANT TO NRCP RULE 56(f)

EXHIBIT#  TITLE | # OF PAGES

1 Affidavit of Joshua J. Hicks in Support of Opposition to 2
Motion to Dismiss and Motion for Continuance Pursuant to
NRCP Rule 56(f)

2 “Consolidated Tax Distribution” Power Point — Prepared by 17

the Nevada Department of Taxation 1/21/2011

3 “Legislative Commission’s Subcommittee to Study the 238
Allocation of Money Distributed from the Local Government
Tax Distribution Account (Assembly Bill 71, 2011
Legislature)

4 Letter from Joshua Hicks to William Chisel, November 1, 2
2011

5 Letter from William Chisel to Joshua Hicks, December 20, 3
2011

6 Minutes of the Lyon County Commission Meeting of March 7
3,2011
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11
12
13
14
15
16
17
18
19
20
21
22
23

25
26
27
28

|| Joshua 7. Hicks, Nevada Bar No. 6679

Clark V. Vellis, Nevada Bar No. 5533

Sean D. Lyttle, Nevada Bar No. 11640
BROWNSTEIN HYATT FARBER SCHRECK, LLP
50 West Liberty Street, Suite 1030

Reno, Nevada 89501

Telephone: 775-622-9450

Facsimile: 775-622-9554

Email: jhicks@bhfs.com

Email: cvellis@bhfs.com

Email: slyttle@bhfs.com

Attorneys for the City of Fernley, Nevada

IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Case No.: 12 0C 00168 1B
Nevada municipal corporation,
Dept. No.: 1
Plaintiff,
V. AFFIDAVIT OF JOSHUA J. HICKS

IN SUPPORT OF OPPOSITION TO
STATE OF NEVADA ex rel. THE NEVADA | MOTION TO DISMISS AND
DEPARTMENT OF TAXATION; THE MOTION FOR CONTINUANCE
HONORABLE KATE MARSHALL, inher | PURSUANT TO NRCP RULE 56(f)
official capacity as TREASURER OF THE :

STATE OF NEVADA; and DOES 1-20,

inclusive,
Defendants.
STATE OF NEVADA )
ss:
COUNTY OF WASHOE )

I, Joshua J. Hicks, Esq., being first duly sworn, depose and state:

1. I am an attorney duly licensed to practice law in the State of Nevada.

2. I am an attorney with the law firm Brownstein Hyatt Farber Schreck, LLP and am

counsel for Plaintiff City of Fernley (“Feruley™), in the above-captioned matter.

3. I make this affidavit in support of Fernley’s Opposition to Defendanfs’ Motion to

Dismiss and Fernley’s contemporaneous Motion for Continuance Pursuant to NRCP 56(f).
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4. Fernley’s Complaint in the above captioned matter was filed with this Court on
June 6, 2012,

5. The only response to date from Defendants is their Motion to Dismiss the entire
case. Defendant’s Motion includes an exhibit entifled “CTX Distributions for Nevada Cities
Public Safety Costs for Nevada Cities.”

6. Discovery has not commenced in this case, and accordingly Fernley has not had an
opportunity to develop the reco.rd in order to adequately rebut the facts alleged in the exhibit
presented by the Defendants.

7. I declare under p %alty of perjury that the foregoing is true and correct.

DATED this ﬁ day of August, 2012.

A

ﬂ()SHUA J. HICKS, ESQ.

SUBS.CRI%S%NDfiWORNZg?ZbeMG A, KELLY J, CHOUINARD
me this _|47"day of August, 2012. FE22R%) Notary Public - Stado of Nevada
. W= Appoinimont Recordad In Carson City
“Lt No: 68-35370-3 - Expires Octohar 1, 2016
MQ@[ Do ard
NotaryxPuplic
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