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IN THE FIRST JUDICIAL DISTRICT COURT

OF THE STATE: OF NIEVADA IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Case No.: 120C 00168 1B
Nevada municipal corporation,
Dept. No.: I
Plaintiff,
V.

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; and DOES 1-20,

inclusive,
Defendants,
NEVADA LEGISLATURE,
Intervenor.

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
COMES NOW Plaintiff CITY OF FERNLEY, NEVADA (hereinafter "Fernley"), by and

through its attorneys of record, Brownstein Hyatt Farber Schreck, LLP, and hereby moves this
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Honorable Coutt for an order entering summary judgment in its favor. This motion is made
pursuant to Rule 56 of the Nevada Rules of Civil Procedure and is based on the following
memorandum of points and authorities and the exhibits attached thereto, all other pleadings,
papers, and documents on file with the Court in this action, such further documentary evidence as
the Court deems appropriate, and the arguments of counsel at the hearing on this motion.

L INTRODUCTION.,

This case centers around a challenge brought under the Nevada Constitution with respect

to statutory scheme to collect and distribute certain taxes to local governments, and to the City of
Fernley in partticular. In 1997, the Nevada Legislature passed Senate Bill 254, enacting the
Comnsolidated Tax (“C-Tax”) system whereby six different state taxes would be collected, placed
in a segregated State account, and appropriated by the Department of Taxation and Nevada
Treasuter to local governments via a statutory formula, Since 1997, the C-Tax system and the
distributions therefrom have been largely unchanged, although the circumstances of the City of
Fernley, one of the recipients of C-Tax funds, have changed dramatically.

Fernley incorporated as a municipality in 2001, and is the only local government to
incorporate as a municipality in Nevada since the passage of Senate Bill 254 in 1997, Fernley’s
population has more than doubled since 1997 and the assessed valuation of its property has neatly
doubled since 1997, and consequenfly the service needs for its residents have increased
exponentially. See Exhibit 1. In 2001, Fernley received $100,032.03 in C-Tax. See id, In 2013,
Fernley received $133,050.30 in C-Tax. See id. By comparison, compatably sized cities received
millions of dollars more in that same time frame, despite growth. rates significantly lower than
Fernley. See id. The distribution to Mesquite from 2001 to 2013 increased by $2,119,650.26.
Id. The distribution to Boulder City from 2001 to 2013 increased by $2,597,747.07. See id. The
distribution to Ellko from 2001 to 2013 increased by $7,063,483.29. See id.

These gross inequities have left Fernley unable to provide comparable levels of services to

its residents, and have forced Fernley to saddle residents and businesses with high property taxes

in an effort to make up some of the difference, while comparably sized neighbors realize high
levels of service and lower property taxes. '

015342\0001\11343677.3 2 Case No. 66851
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Bven more egregious, the State of Nevada has made it impossible for a city like Fernley to
obtain an adjustment to its C-Tax distribuﬁ(;ns, has demonstrated a shocking level of indifference
to the inequitable situation, and has chosen instead to ignore the plight of politically isolated
communities like Fernley, As a result, Fernley had no choice but to seek relief from this Court.

As will be demonstrated Below, the C-Tax system violates Atticle 3, Section 1 of the
Nevada Constitution (separation of powers), Article 4, Section 20 of the Nevada Constitution
(prohibition on special or local laws) and Article 4, Section 21 of the Nevada Constitution
(guarantee of general and uniform laws). Fernley requests both injunctive and monetary relief to
redress prior distributions and to ensure that distributions in the future meet constitutional
standards.

II. PROCEDURAL BACKGROUND.

Fernley commenced this action with the filing of its complaint on June 6, -2012, seeking

relief under both the United States and Nevada Constitutions. See Exhibit 2. F ollowing this
Court's denial of their respective motions to dismiss, the Department and the Legislature jointly
petitioned the Nevada Supreme Court for a writ of mandamus compelling the dismissal of
Fernley's claims or the enfry of summary judgment in their favor. On Febrnary 22, 2013,
pursuant to the Nevada Supreme Court's subsequent order, the Court dismissed Fernley's federal
constitutional claims, but allowed its state constitutional claims to stand. On June 6, 2014,
following the State’s renewal of its motion to dismiss Fernley's state constitutional claims, the
Coutt ordered the conversion of the State's motion to dismiss into a motion for summary
judgment. Fernley now also seeks summaty judgment on. its remaining substantive claims — (1)
its second claim for relief for violation of the separation of powers clause, set forth in Article 3,
Section 1, of the Nevada Constitution; (2) its third claim for relief for the creation of a special law
in violation of Article 4, Section 20, of the Nevada Constitution; and (3) its fourth claim for relief

for the violation of the general and uniform clause, set forth in Article 4, Section 21, of the

Nevada Constitution,

7
i
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Ol  STATEMENT OF RELEVANT UNDISPUTED FACTS.

o

A, The City Of Fernley.

Fernley is located in Lyon County, approximately 28 miles east of Reno, Nevada. Over
the past two decades, Fernley's population has more than doubled from approximately 8,000
people in 1997 to about 19,000 people today, and now accounts for approximately 36 percent of
Lyon County's population. See Exhibit 1. During this time, Fernley has surpassed the
populations of Mesqlﬁte and Boulder City and is approaching the population of Elko. Id.
Fernley incorporated as a city on July 1, 2001, when its population stood at approximately 9,500
people, and currently is Nevada's seventh most populous city, See id.; Exhibit 3, at 76:6-7 .}

B. The C-Tax System.

The C-Tax system is a complex mathematical formula to collect and distribute taxes to
local governments and special entities in Nevada, At the broadest level, tevenues from six
different taxes are collected throughout Nevada by. the Nevada Department of Taxation
(“Department”) and deposited into a segregated State account called the Local Government
Distribution Account (the “C-Tax Account”)? See NRS 360.660 et, seq.; see also Exhibit 6, at
10777

The funds in the C-Tax Account are distributed on a monthly basis by the Department and
the Nevada Treasurer to local governments, enterprise districts and special districts. See NRS
360.690. Local governments, enterprise districts and special districts have no restrictions on how
funds from the C-Tax can be used and accordingly, funds are available for general operating
purposes. See Exhibit 7, at 57:2-13, 58:8-16; Exhibit 5, at 90:7-11.* Moreover, C-Tax

L Leroy Goodman is Fernley's current mayor. See Exhibit 3, at 8:6-7,

The six taxes include the cigaretie tax, the liquor tax, the government services tax, the real property transfer tax, the
basic city county relief {ax (“BCCRT”) and the supplemental city county relief tax (“SCCRT”) (collectively the "Six
Taxes"). See NRS 369,173 (liquor tax); NRS 370.260 (cigaretie ax); 375,070 (iransfer tax); NRS 377.055 (basic
city~county relief tax); NRS 377.057 (supplemental city-county relief tax); NRS 482.180 and 482,181 (government
services tax); see also Exhibit 4, at 49:2-6; Exhibit 5, at 110:14-16. The BCCRT and SCCRT are percentages of the
overall rate for the sales and use tax. See NRS Ch. 377,

? Marvin A. Leavitt is the former director of finance and director of intergovernmental services for the City of Las
Vegas, See Exhibit 4, at 12:21-13:12, Mr. Leavitt also served as a lobbyist for various cities, including the cities of
Henderson, Las Vegas, and Reno, in the Nevada Legislature and has been a member of the Commitiee on Local

Government Finance for 35 years. See id. at 15:10-22, 19:6-19,
* Terry Rubald is the deputy executive director of the Departtnent of Taxation's d1v1smn of Iocal government

services. See Exhibit 7, at 22:5-22. Ms. Rubald was designated as one of the Departrent's persons most

015342\0001\11343677.3 4 Case No. 66851
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distributions are relied upon by local governments as a primary source of operating revenues. See
Exhibit 11, at 48:24-49:9; Exhibit 7, at 63:20-64:6° The C-Tax, along with the property tax, are
the two primary revenue sources for local governments. See Exhibit 7, at 63:20-64:6,

Distributions from the C-Tax Account are first made at the county level, commonly called
a Tier 1 distribution. See Exhibit 12, pages 9-12. Tier 1 disttibutions are thereafter further
segregated into Tier 2 distributions. See id. Tier 2 distributions are the actual dollar amounts
provided to counties, cities, towns, and other C-Tax recipients within a county, See Exhibit 4, at
70:17~71:12.

Tier 2 distributions are made at two levels — a base distribution and an excess distribution.
See NRS 360.680. A base distribution is of paramount importance because that amount was set
in 1997 and carries forward from year to year, and is adjusted for increases in the Consumer
Protection Index (“CPI”). See NRS 360.680. For example, if a city had a base distribution of
$100 in 1998, they can count.on a base distribution of $100 (plus adjustments based on the CPI)
in 1999, 2000, and so on.®

The excess disttibution is largely a fu.nc’_m'on of increases to assessed valuation and
population within a local government, and is an addition to the base distribution. See NRS
360.690. The percentage increase for the excess distribution is determined by the Department
and applied as a multiplier to the base distribution. See id. For example, if a city had a base
distribution of $100 and experienced significant growth in population and assessed valuation

resulting in an excess distribution multiplier of 100%, the excess distribution would be $100 and

knowledgeable regatding topics listed in Fernley's motice of deposition of the Department's person most
knowledgeable. See id. at 10:5-8; Exhibit 8; Exhibit 9; Exhibit 10. Mary C. Walker served as a member of the
technical committee that assisted in the drafiing of the C-Tax, is a member of the Committee on Local Government
Finance, and is a lobbyist that opposed Fernley's legislative efforis for C-Tax relief on behalf of Liyon County. See
Exhibit 5, at 5:10-16, 99:21-24, 103:7-17.

3 Warner Ambrose is a budget analyst in the Department of Taxation's local government finance section. See Exhibit
11, at 22:22-23:3. Mr. Ambrose was designated as one of the Department's persons most knowledgeable regarding
topics listed in Fernley's notice of deposition of the Department's person most knowledgeable, See /d. at 25:14-26:4;
Exhibit 8; Exhibit 9; Exhibit 10,

§ For example, in fiscal year 2001 Fernley’s base distribution was $93,923.45, In fiscal year 2002 Fernley’s base

D

distribution was $97,116.85, and by fiscal year 2011, Femnley’s base was $120;634.97 —See-Exhibit-13 Dy
comparison, Boulder City had a base of $6,113,660.93 in fiscal year 2001, and a base of $7,836,416,68 in fiscal year

2011, 1.

015342\0001\11343677.3 5 Case No. 66851
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the overall C-Tax distribution would be $200.” For purposes of comparison, if a city with a base
distribution of $10 had the same level of growth in population and assessed valuation, its excess
distribution would be $10 and the overall C-Tax distribution would be $20.® As is evident, the
base distribution, which was established in 1997, is of critical importance because the entire
future of C-Tax distributions is based on that number — whether it be adjustments based on CPI or
adjustments based on increased population and assessed valuation.” Moreover, as demonstrated
below, the C-Tax system is set up in a way that precludes adjustments to a base distribution,
which endlessly perpetuates the status quo first established in 1997.
C. The Purpose of the C-Tax System.

Four years before Fernley incotporated, the 1997 session of the Nevada Legislature passed
Senate Bill 254, which established a system to collect and distribute the Six Taxes included in the
C-Tax system. See Exhibit 4, at 49:2-6; Exhibit 5, at 110:13-16. Fernley is the only Nevada city
to incorporate since the 1997 enactment of the C-Tax. See Exhibit 14, at 9:23-10:2.

The Legislature’s primary objectives behind the C-Tax system included: (1) initially

preserving the "status quo” in the distribution of C-Tax revenue; and (2) disiributing future tax

revenue to areas of growth. See Exhibit 16, at 39:13-40:14, 56:9-58:22; Exhibit 7, at 30:24-
33:12; Exhibit 6, at 1077."

As time has told, however, the C-Tax system has become an inflexible system which
protects the interests of entities with larger C-Tax base distributions in 1997 to the exclusion of
entities like Fernley with smaller C-Tax base distributions in 1997, even when those smaller
entities experienced large increases in population and assessed valuation since that time. Simply

put, the C-Tax system has frozen the status quo in place since 1997 and instead of following

T If revenues are insufficlent, then the C-Tax distribution would be pro-rated. See NRS 360.690.

¥ For example, in fiscal year 2001 Fernley had an excess distribution of $6,108.59 and an excess distribution in fiscal
year 2011 of $22,511.38 despite more than doubling in population and nearly doubling in assessed valuation, See
Exhibit 13, In other words, Fernley’s excess distribution increased by $16,402.79 despite a population increase of
9,368 people, equating to $1.75 for cach new resident.

® Excess revemmes will be added to a recipient's base beginning in fiscal year 2015, further demonstrating the
significance of a C-Tax recipient's base, See Exhibit 15, at 62:19-63:22,

10 Guy Hobbs was the chairperson of the technical committee that assisted the Legistatur g
Clark County's chief financial officer, and now specializes in public finance issues at I-Iobbs, Ong & Assoclates See

Exhibit 16, at 13:18-14:3, 15:4-10, 27:8-29:4.
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growth, revenue has followed the “haves” from 1997 to the exclusions of the “have-nots” like

Fernley.
1. The Preservation Of The Status Quo In The Initial
Distribution Of C-Tax Revenue.

The Legislature sought to maintain the status quo in the distribution of C-Tax revenue to
ensure that no entity which had been receiving revenue generated by the Six Taxes would suffer
financial harm because of the implementation of the new system. See Exhibit 7, at 30:24-33:24;
see glso Exhibit 6, at 1077 (“[the revenue distribution would not be such a change that it would
create a shock for any of the local governments"); Exhibit 17, at LCB03701 (stating that one of
the objectives of the system is “that a new distribution system be tevenue neutral, at least at the
beginning . . . cities that have come to rely on a certain amount of revenue . . , as a consequence
of the new formula should not be financially devastated because of a shift of revenue that they
have become accustomed to . . .”). To accomplish this goal, the Legislature determined that
distributions during the first fiscal year of the new system would be "revenue neutral" — ie,
entities that had been receiving revenue produced by the Six Taxes would receive essentially the
same distributions in the first fiscal year of the C-Tax as they did in the immediately preceding
two fiscal years. See Exhibit 15, at 54:12-18; Exhibit 16, at 35:3-11; Exhibit 4, at 82:16-83:8;
Exhibit 7, at 33:10-12; see also Exhibit 6, at 1077; Exhibit 18 (Legislative Counsel Burean
summary stating that the C-Tax "does not decrease the amount of revenue currently being
received by any local government")(capitalization deleted),™

An original C-Tax recipient's population and assessed value of taxable property therefore
were not relevant to the determination of its initial revenue base, See Exhibit 15, at 143:13-
144:13. The Legislature likewise did not require an original C-Tax recipient to provide services
of any kind as a prerequisite o receiving a distribution, and its existing service obligations were
immaterial to the amount of its initial revenue base. See id. at 68:15-24. The State has
acknowledged this fact as well. See Exhibit 19, at 2:14-21; Exhibit 20, at 54:18-21, 56:22-23

Y Marian Henderson is 8 Management Analyst II at the Department of Taxation. See Bxhibit 15, at 36:3-42:21. Ms.

Henderson was designated as one of the Deparfment's persons most knowledgeatie Tegarding topics (isiet 1T
Fernley's notice of deposition of the Department's person most knowledgeable. See id. at 9:7-12, 23:19-24:2; Exhibit

8; Exhibit 9; Bxhibit 10,
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(stating that “C-Tax revenue now is not tied to [Fernley] providing public safety” and observing
that the difference in services Fernley prgvides compatred to other cities is “not the reason for the
difference in the C-Tax distributions.”).’* The Committee on Local Government Finance
("CLGF") was responsible for setting the initial revenue base for each C-Tax recipient. See
Exhibit 15, at 145:4-17, 147:22-148:3,

No excess revenues were available for distribution during the first fiscal year under the C-
Tax because 100 percent of all revenue from the Six Taxes was distributed in this manner. See
Exhibit 16, at 44:3-8 While this approach may have advanced the Legislature's short-term
interest in enabling local government entities to avoid shortfalls that could have impaired their
ability to deliver services if a new distribution formula had been adopted and resulted in a
significant decline in their receipt of tax dollars, it also had long-term implications because it
established each recipient's initial distribution as its base for the allocation of C-Tax revenues in
subsequent years. See id., at 35:3-36:8, 44:3-15; Exhibit 15, at 57:16-58:22. This new approach
to revenue distribution therefore did not merely serve to maintain the status quo for the first fiscal
year of the C-Tax, but rather also had the all-important effect of maintaining the status quo of
1997 indefinitely.”® See Exhibit 20, at 60:1-61:20 (“Those initial base amounts were determined
on what each entity was getting, and I think, as we’ve discussed, the cities that we’re referencing
in relation to Fernley, they got more money in FY 96 and *97. Thus, they started with a higher
base amount . , . that difference in the base would be maintained in the distribution.”). As the
chairperson of the technical committee that assisted the Legislature in creating the C-Tax has

testified, the setting of an original C-Tax recipient's initial revenue base was "huge." See Exhibit
16, at 100:11-1.

12 Russell Guindon is the principal deputy fiscal analyst in the Fiscal Analysis Division of the Legislative Counsel
Bureau, See Exhibit 20, at 8:24-9:6, Mr. Guindon was designated as the person most knowledgeable at the
Legislature regarding the fopics listed in Fernley's notice of deposition of the Legislature's person most
knowledgeable. See id. at 18:22-19:17; see also Exhibit 21; Exhibit 22;

1 In maintaining the status quo of 1997, the Legislature actually perpetuated revenue bases that had existed since
about 1981. See Exhibit 16, at 40:15-41:23; Exhibit 4, at 32:24-34:6, At that time, the Legislature adopted the
SCCRT, which was essentially a 1,75 percent sales tax. See id. The emphasis on property tax revenue had been
reduced and, to offset that reduction, SCCRT revenue was distributed to local govemments for general operatmg

purposes. See id. The revenue bases established during the Legislature's pursuit
function of the revenue bases that had been established for Iocal governments nearly 20 years earher See za’ Exhlblt

5, at 71:2-73:4.
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2. The Distribution Of Tax Revenues To Higher Growth Areas.

The Legislature purportedly sought to direct tax dollars to higher growth areas, which it
defined as areas experiencing an increase in population and the assessed value of taxable
property. See Exhibit 16, at 56:18-57:13; Exhibit 7 (“Over time however, and this is really the
second objective, the distribution of those revenues should be allowed to go to areas that are
experiencing the growth and/or needs.”).

The distribution of C-Tax revenue according to established bases, however, did not
advance this goal. See Exhibit 5, at 122:21-123:5. Since the inception of the C-Tax, the
distribution of base revenue has been unrelated to the nature and cost of services rendered by
recipients even though the demand for services generally increases or decreases as their
populations grow or decline. See Exhibit 20, at 132:13-17; Exhibit 15, at 68:15-24, 138:6-21;
Exhibit 7, at 31:18-21.

Not only was it unnecessary for an original C-Tax recipient to show that it required a
certain amount of revenue fo meet ifs service obligations before its initial base was set, its initial
revenue base has carried forward each year after 1997 adjusted by the CPI over the five calendar
years immediately preceding the year in which the allocation was made. See NRS 360.670(1);
360.680(2); see also Exhibit 15, at 58:16-59:2; Exhibit 16, at 76:23-78:7; Exhibit 4, at 82:16-25,
83:21-25.

Only excess distributions were to follow growth under the C-Tax. See Exhibit 5, at 74:15-
24. After the first fiscal year of the C-Tax, it was possible for the total revenue generated by the
Six Taxes to exceed the total combined bases of all C-Tax recipients. See Exhibit 16, at 44:9-15.
This excess revenue is allocated to higher growth areas as determined by increases in population
and assessed value of real property. See id. at 56:9-58:12. Excess revenue may not exist,
however, in every fiscal year. See id. at 57:14-58:1; Exhibit 15, at 127:13-14. Also, even when a
recipient has obtained a distribution of excess revenue in a particular year, the amount of the

distribution has not been added to the recipient's base for the following year, except during the

period from approximately 1999 to 2002. See Exhibit 15, at 62:19-63:14: supra note 9. Aftera

statutory amendment in 2002, the recipient's base has remained unchanged except as adjusted by
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CPL See id.
The revenue distribution formula adopted by the Legislature consequently has ensured

that each recipient would generally maintain the same position relative to other recipients under
the C-Tax system regardless of how their individual circumstances may change over time. See
Exhibit 16, at 63:21-67:19, In other words, an entity with a low base distribution in 1997 as
compared to other C-Tax recipients would see that low base carried forward into the future, even
as members with high base distributions would see that high base carried forward. Of course, any
adjustments by percentage to the base would be significantly higher in terms of actual doliars for
entities with a high base distribution, and nominal in terms of actual dollars for entities with a low
base distribution, See Exhibit 1.

The Legislature has further ensured this result in at least two additional ways. First, the
Legislature has not mandated a reduction in the revenue base of a recipient that no longer
provides one or more services, such as law enforcement, regardless of the cost savings. See, e.g,
NRS Ch. 360; see also Exhibit 15, at 138:6-139:11; Exhibit 4, at 82:3-15 . For example, a C-Tax
recipient could eliminate or gut the services provided to its residents and there would be no
reduction in C-Tax distributions. See id.

Second, the Legislature has not mandated a reduction in the revenue base of a recipient
that has experienced both a drop in population and a decline in. the assessed value of taxable
property. See NRS 360.695. Although the C-Tax does not confer discretion on the Department's
Executive Director, the CLGF, or the Commission to raise the revenue base of a recipient whose
population and assessed value of taxable property have increased, it does grant them discretion to
decide whether to cut the revenue base of a recipient whose population and assessed value of
taxable property have decreased in the immediately preceding three fiscal years. See id.; Exhibit
15, at 109:3-10, 122:22~123:2; Exhibit 16, at 91:23-94:20; Exhibit 7, at 59:24-63:15. Exercising
this discretion, the Department's Executive Director has decided not to change the C—Tgx bases of

several local governments that have met the criferia for a reduction. See Exhibit 7, at 59:24-

60:18. Nevada cities that have qualified for a reduction in their C~Tax bases in recept weors_bui
did not receive one, have included Mesquite and Boulder City. See Exhibit 7, at 59:24-63:15 ;
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see also Bxhibit 15, at 139:12-140:20. Thus, by its terms and as applied, the C-Tax virtually
guarantees that the revenue distributed to each recipient would increase in perpetuity from its :
initial revenue base established in 1997, but would not be decreased under any circumstances,
See Exhibit 15, at 58:16-59:2; Exhibit 16, at 76:23-78:7; Exhibit 4, at 83:21-25.
D. Newly Created Local Government Entities, Such As Fernley, Receive
Different Treatment Under The C-Tax Than Local Government

Entities That Existed At The Time The Systemn Was Enacted, and Do
Not Have an Qpportunity for a Greatex Distribution.

Nevada law provides two ways in which a Local Government can obtain an adjustment to
its C-Tax disiributions outside the mathematical distribution formula. First, a governmental
entity formed after 1998 has a one-year window to request an adjustment. NRS 360.740.
Second, two or more governmental entities can enter into an interlocal agreement to red;‘s’cribute
revenues. NRS 354.598747. Neither option exists for Fernley and in fact, are nothing more than

illusory remedies.

1. Adjustments Pursuant to NRS 360.740 are Not Available to
Fernley.

A city that incorporates in Nevada after July 1 1998, as Fernley is the only municipality to
do so, is subjected to a significantly different standard to obtain C-Tax than municipalities that
were incorporated before that date. NRS 360.740 provides that a local government created after
July 1, 1998 could apply for a C-Tax adjustment if it provided police protection and at least one
other specified service, including fire protection, construction, maintenance, and repair of roads,
or parks and recreation, before it became eligible to receive C-Tax revenue.'* See NRS
360.740(1); see also BExhibit 16, at 73:17-74:15; see also Exhibit 23, at 13 (March 25, 2002
meeting minutes of the Legislative Commission's Study To Develop Enabling Legislation For
The Creation Of Incorporated Towns; suggesting that new government entities should have

access to consolidated taxes "only if they provide all four basic public services"). Local

1 1¢ js noteworthy that the chairperson of the fechnical committee which worked on drafting these criteria for the
Legislature was unaware that a new local government entity was statutorily required to provide law enforcement

s P

before it could receive C-Tax revenue. See Exhibit 16, at 19:18-20:8, 27:8-35:2:7 755762006800 0—n=Scthe
technical committee recommended to the Legislature that no particular service category, including police, should be
considered mandatory. Id., at 76:10-15 .
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government entities that preexisted the C-Tax, by contrast, had no obligation to provide police
protection or any other service as a prerequisite to their receipt of revenue under the C-Tax. See
Exhibit 15, at 104:16-105:7 ; Exhibit 16, at 75:1-4. In fact, those entities could actually decrease
or even eliminate pre-existing service levels after July 1, 1998 and suffer no decrease in their C-
Tax revenues. See Exhibit 15, at 138:6-139:11; Exhibit 4, at 82:3-15.

Regardless, the purported option for a new entity is only available to a local government
that makes the request by December «31 of the year before the first year it receives C-Tax, NRS
360.740(2); Exhibit 24 (“[a]t the time of its creation, Fernley had the option of taking on these
services and receiving an additional allocation”). Because Fernley incorporated in 2001, this
option is no longer available. See id.; Exhibit 15, at 106:3-13.

Despite its unavailability, the scheme set forth in NRS 360.740 bears some comment as an
example of an additional barricade to a C-Tax adjustment. First, the establishment of a municipal
police department is an expensive proposition. See Exhibit 25, at 32:23-34:22.2° Given the
Legislature’s express goal to preserve the status quo of the C-Tax system, it is no surprise that the
one and only mandatory service to be provided by a new local government is a police department.
Moreover, the statute provides that the local government must already provide a police
department before it can even ask for C-Tax to fund a police department. See NRS 360.740(1)
(stating that a local government “which provides police protection” is eligible for an adjustment).
This creates a classic catch-22 where a local government has to have a police department to ask
for the funds to stand up a police department, but can’t stand up a police department without the
funds to do so. See Exhibit 4, at 74:21-75:12, Further, the Nevada Attorney General has opined
that a County Sheriff has an obligation to provide law enforcement throughout his or her county,
regardless of whether other law enforcement agencies exist for municipalities inside that county.
See Exhibit 26, Attorney General Opinion No. 96-12 (May 6, 1996). Finally, if the Department
agrees to recommend an adjustment, the final decision is made by the CLGF and if they decide
against an adjustment, no appeal is allowed. See NRS 360.740(4); Exhibit 7, at 50:23-51;7 .

With membership of the CLGF made up of representatives of otherlocal-geveraments—whe

15 Allen Veil is the current sheriff of Lyon County. See Exhibit 25, at 18:15-18,
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would stand to lose revenues with a redistribution, there is no likelihood of success for a new
entity in such a process. See Hxhibit 4, at 74:15-75:4 (acknowledging that obstacles exist to
obtaining adjustment in base allocation); see also Exhibit 20, at 116:6-24 (acknowledging that the
$4 million eventually obtained by the City of Henderson was rejected by the CLGF). In Fernley's
case, for example, one CLGF member is a lobbyist paid by Lyon County to oppose its efforts fo
obtain a greater share of C-Tax revenues. See Exhibit 5, at 99:21-100:19, 103:7-17. Because the
State has a finite amount of C-Tax revenue to distribute, and each local government's base is a
portion of the overall C-Tax revenue allocated to the county in which it is situated, the

Commission's approval of a request for C-Tax revenue necessatily makes less money available
19y q y

for distribution to other recipients — e, if one entity receives more C-Tax revenue within a

county, other entities within the county must receive less. See Exhibit 15, at 125:24-126:8;
Exhibit 16, at 66:22-67:19,

With all of these insurmountable obstacles, it is no surprise that Fernley, as the only entity
to incorporate since the creation of the C-Tax, did not pursue the creation of a police department
in 2001. Regardless, NRS 360.740 is only available for a limited window of time which has long
expired for Fernley.

Under these circumstances, a local government entity in Fernley's current position may
only obtain an increase in its C-Tax revenue base by entering into a cooperative or interlocal
agreement for thaf purpose or by lobbying the Legislature for a more favorable allocation of C-
Tax revenue. See NRS 360.740(7); Exhibit 16, at 49:24-50:21, 66:5-67:19. Fernley has
unsuccessfully tried both approaches. See Exhibit 3, at 59:14-25, 62:6-63:8.

As discussed below, however, this second remedy is illusory as the first.

E. Few C-Tax Recipients Enter Into Cooperative Or Interlocal

Agreements For The Reallocation Of C-Tax Revenue, And Fernley Is

Unable To Persuade Lyon County To Do So.
The Legislature has authorized at least fwo types of agreements between local

governments that provide for the reallocation of C-Tax revenues. See, e.g., NRS 360.730; NRS

360.740(7). First, local governments may enter info a cooperative -agreement-that-egtablichesgn
alternative formula for distributing C-Tax revenue. See NRS 360.730. Second, local
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governments may enter into an interlocal agreement that reallocates C-Tax revenue to
compensate one government entity for providing specified services to another govetnment entity.
See NRS 360.740(7); NRS 354.598747(1)(b). Notably, while the Legislature has anthorized such
agreements, there have been no meaningful cooperative or interlocal agreements for the
redistribution of C-Tax revenue since the system was enacted 17 years ago. See NRS 360.740(7);
Exhibit 11, at 37:21-38:11.

An assumption underlying the Legislature's adoption of the C-Tax was that one
government entity would willingly relinquish revenue to a second government entity, particularly
when the second entity has decided to take over services which had been provided on its behalf
by the first entity. See Exhibit 16, at 46:24-47:11. This assumption, however, has proven false.
Thete have only been fwo coopetative or interlocal agreements between C-Tax recipients for the
putpose of reallocating revenues dwing the lengthy history of the C-Tax. See Exhibit 11, at
37:21-38:11, 42:13-17; Exhibit 7, at 29:13-30:16; Exhibit 27. These agreements have included:

()  An agreement between White Pine County and the City of Ely, which led

to the City of Ely receiving a greater revenue distribution than the C-Tax
formula otherwise provided. See Exhibit 11, at 38:12-40:15; Exhibit 7, at
29:24-30:5.

(2)  An agreement between Clark County and its five incarporated cities that

provided a temporary solution to an allocation error, which had resulted in
Mesquite receiving a greater revenue distribution than it was entitled to
under a proper application of the C-Tax formula, until the Legislature
could address the issue, See Exhibit 11, at 40:16-42:12; Exhibit 7, at 30:6-
16.
The absence of any other cooperative or interlocal agreements, and particularly ones of any

significance, reveals that C-Tax recipients are generally unwilling to part with revenues that have

been allocated to them.

xxodth T vrnn Cayyndyg

Fernley's inability to effectuate a cooperative or interlocal agreement=rith Lyon-Counly
for the redistribution of C-Tax revenue confitms this conclusion. See Exhibit 3, at 59:14.25.
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Even though it comprises approximately one-third of Lyon County's population, only a fraction of
the Tier 1 C-Tax money returns to Fernley.'® See Exhibit 28. When a growing city like Fernley
finds that its tax revenues are inadequate to fund its services to the public, it may seek a
cooperative or interlocal agreement with the county in which it is situated for the purpose of
obtaining a redistribution of some of the county's C-Tax revenue. See Exhibit 16, at 66:22-67:19.
Several times Fernley asked Lyon County to share a portion of its C~Tax revenues, and
every time it was rebuffed. See Exhibit 3, at 59:14-25. One request had been for a 10 percent
redistribution. of Lyon County's C-Tax revenue and the other had been for $200,000, See id.; see
also BExhibit 29. Consistent with the cooperative or interlocal agreements authorized by the C-
Tax, Fernley intended to use these additional funds fo, among other things, undertake essential
road repairs, upgrade its parks, and provide more police services. See Exhibit 3, at 60:4-61:25;
see also NRS 360.740(7). Not only does Fernley's past inability to persuade Lyon County to
enter into a cooperative or interlocal agreement regarding the redistribution of C-Tax revenue
suggest that future atiempts to do so would likely meet a similar fate, the possibility of such an
agreement is now even more remote because Lyon County has retained a lobbyist to oppose

Fernley's legislative efforts to expand its C-Tax revenue base. See Exhibit 5, at 103:7-17.

F. The Legislature Rarely Increases C-Tax Revenue Bases, And Rejects
Fernley's Requests For Relief.

Like the lack of meaningful cooperative or intetlocal agreements for the redistribution of
C-Tax revenues, legislative solutions to a local government entity's inadequate C-Tax revenue
base have been virtually nonexistent,

Only the City of Henderson has been able to obtain from. the Legislature a substantial
upward adjustment in its C-Tax base, receiving an increase of $4 million in or about 2000 when
the Speaker of the State Assembly was one of its elected representatives. See Exhibit 15, at
90:19-91:2; Exhibit 16, at 67:13-68:13, 92:20-93:16 (Hobbs. . , noting that Henderson’s “chances

were rematkably improved” by being represented by the Speaker and that nonetheless the action

16 por example, in fiscal year 2011-2012 (the most recent year information was provided for revenue collections),
$4,165,732.39 was collected in Lyon County in C-Tax, yet only $143,143.35 came back to Fernley via C-Tax
distributions, (Exhibit 28) (Exhibit 13).
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caused “great controversy.”); Exhibit 7, 40:23-41:4.
Other requests, such as those made by the cities of North Las Vegas and Fernley, have

failed. See Exhibit 3, at 62:6-63:8, 75:18-23; Exhibit 15, at 91:3-20; Exhibit 16, at 68:9-69:6,
69:14-70:6. As recently as the 2011 legislative session, for instance, an Assembly Bill was
introduced on Fernley's behalf that would have adjusted its C-Tax base from $120,000 to $5
million, but the bill never received a vote in the first committee and in fact, Fernley’s legislative
representative didn’t even appear at the one hearing to testify in support of the bill. See Exhibit 3,
at 62:6-21; Exhibit 30, at 1-2, 13-34. Other efforts were equally unsuccessful two years later.
See Bxhibit 3, at 62:22-63:8. Because of these failures, Fernley's curtent C-Tax base, which. is
largely the product of its initial C-Tax allocation as an unincorporated town with less than half its
present population, provides grossly insufficient revenue to fund important services. See Exhibit
16, at 99:16-100:10.

G. Fernley's C-Tax Distributions Are Only A Fraction Of The C-Tax
Revenues Received By Comparably Sized Nevada Cities.

As detailed in Exhibit 1, the C-Tax revenue currently distributed to Fernley is far below
the C-Tax revenue received by the comparably sized Nevada cities of Mesquite, Boulder City,
and Elko. See Bxhibit 1. Fernley's initial revenue base upon the enactment of the C-Tax in 1997,
when it was still an unincorporated town, was only approximately $86,000. When Fernley
incorporated in 2001, its population was 9,529, the total assessed value of tagable property within
the city was $233,552,164, and its C-Tax distributions totaled $100,032.03. See Exhibit 1;
Exhibit 3, at 76:6-7. By 2013, Fernley's population had nearly doubled to 18,897 and the total
assessed value of taxable property within the city had nearly doubled to $444,251,962, but its C-
Tax distributions had only increased to $133,050.30. See Exhibit 1. Stated otherwise, Fernley

now receives only about $7 in C-Tax revenue per resident despite its nearly 100 percent growth

during the past 13 years. See id.

The nominal amount of C-Tax revenue presently distributed to Fernley stands in stark

contrast to the C-Tax tevenue received by Mesquite, Boulder City, amd—Eiko;~wition wore 1T

existence and incorporated when the Legislature enacted the C-Tax. See id. All three 6f these
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cities have populations and total agsessed values similar to Fernley's, but received C-Tax
disteibutions in 2012 totaling $7,336,084.71, $8,855,664.66, and $13,521,334.12 respectively.
See id"’. Fernley's C-Tax distributions even lag well behind the Elko Television District, which
has annually received C-Tax revemue of more than $163,000 since 1997 despite having no
obligation to provide police or fire protection, to construct, maintain, or repair roads, or to offer
the public parks and recreation facilities. See Exhibit 13, Exhibit 16, at 99:3-100:10. Under
these circumstances, it is not surprising that cities like Mesquite, Boulder City, and Elko have the
financial wherewithal to establish sizable annual budgets for public safety, public works, culture,
and recreation while Fernley plainly does not. 18 See Exhibit 1.

H. Fernley Has Insufficient Funds To Provide Essential Services Becanse
Of Iis Low C-Tax Base.

A local government has responsibility to provide dozens of services to the public. See
Exhibit 5, at 90:3-6. The minimal amount of C-Tax revenue distributed to Fernley, however, has
significantly impaited its ability to fulfill this obligation. Fernley has a greater property tax rate
and imposes higher license and permit fees than those levied by Mesquite, Boulder City, and
Elko, but it cannot meaningfully close the gap in the revenue shortfall caused by its low C-Tax
base. See Exhibit 1. This lack of adequate revenue, for example, has caused Fernley to cut its
workforce by 30 percent and has left its roads and parks in a general state of disrepair. See
Exhibit 3, at 71:21-72:1; Exhibit 31.

Perhaps the most serious effect of Fernley's low C-Tax revenue is that the city now lacks
funding to provide adequate police services. See Exhibit 3, at 42:22-43:18, 61:14-25. When
Fernley incorporated in 2001, the Lyon County sheriff at the time, Sid Smith, guaranteed Fernley
residents that his office would continue to provide them with police services and that they would

experience no decline in necessary law enforcement. See id. at 40:21-41.7, 45:16-46:16. These

Y ona per capita basis for fiscal year 2013, Mesquite receives $419.76, Boulder City receives $400.25, and Elko
recetves $645.16. Again, Fernley receives $7 on a per capita basis. Exhibit 1.

B The Department has declined to offer any opinions regarding Fernley's receipt of C-Tax distributions that are
substantially less than cities of similar size, asserting that governing statutes have dictated this result, See Exhibit 15,
at 111:20-112:4 . The Department makes no comparisons between recipients;, buf morely vorics that C-1a% |
distributions are "mathematically and statutorily correct,” See id. at 145:18-146:14 ., This approach is contrary to the
Department's rule that all taxpayers must be treated faitly. See id. at 115:2-116:5.

17 Case No. 66851
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circumstances had dramatically changed by the March 2014 deposition of current sheriff, Allen
Veil, who testified that only three or four of his deputies patrol Fernley at any given time, but that
the national ratio is two officers per thousand population. See Exhibit 25, at 30:1-32:22. Asa
result, with its current total population of approximately 19,000 people, Fernley should have a
minimum of 38 deputies patrolling its streets at all times. See id.; see also Exhibit 32. (stating
that the average United States jurisdiction with 10,000 to 24,999 residents has 1.85 law
enforcement officers for every 1,000 residents).

By contrast, and as of 2012, Boulder City had 2.02 law enforcement officers for every
1,000 residents, Elko had 2.60 and Mesquite had 1.79. See Exhibit 32, at 2. Fernley, with its
total of 14 law enforcement officers for a 2013 population of 18,987, has a ratio of 0.74. See
Exhibit 1; Exhibit 25, at 26:11-16.

With respect to public works, Fernley has been unable to maintain open space, parks and
playgrounds have fallen into disrepair and cemeteries are covered with blowing sand. Exhibit 31.
Moreover, the street system in Fernley is rapidly deteriorating. Of the 19 road projects in the
reconstruction project from 2007-2013, only three have been completed. See id. Between 2009
and 2013, only 900 feet (less than a quarter mile) of road has been repaired. See id. As a result, it
is common to see massive cracks in major Fernley thoroughfares as the roadways disintegrate.
See id.

Finally, although comparable cities like Elko, Mesquite and Boulder City receive enough
C-Tax to help fund police and fire protection, Fernley residents shoulder a unique burden in
Nevada by directly funding fire services of the North Lyon Fire Protection District through a
property tax charge. See Exhibit 33; NRS 266.043 (providing that fire protection districts are
prohibited in incorporated cities except for Fernley). The total amount of this unique property tax
burden has exceeded $1 million in the 2012-13 and 2013-14 budget years. See Exhibit 33.

Fernley is simply unable to satisfy the demands for services that have been created by its

rapid growth over the past two decades, and the C-Tax system petpetuates low distributions to

noade O Pacloel2e 1

Femley and compounds the inability to address fundamental service seeds—SeeEahtbiti=

18 Case No. 66851
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L The Legislature Establishes No Government Oversight Of The
Revenue Distributions Made Under The C-Tax System.

Because the State does not allocate C-Tax revenue for specific purposes, recipients may
commingle it with tevenue from other sources and use it for any purpose, including their general
operations. See Exhibit 7, at 57:2-13, 58:8-16 ; Exhibit 5, at 90:7-11. The Legislature does not
review, either on its own or through the Department, how recipients spend their C-Tax
distributions. See Exhibit 5, at 90:7-18. While the Department reviews the budgets of local
governments, it only does so to verify that they are functioning within their overall budgetary
constraints. See Bxhibit 7, at 59:8-12. The Departrent has acknowledged that it does not
examine or assess how recipients use funds distributed to them through the C-Tax system:

(1) It does not review the recipient's budget or otherwise examine the services

provided to learn how it is spending C-Tax revenues;

(2) It does not conduct studies to correlate the services provided with the C-

Tax revenues distributed to each recipient;

(3) It does not determine whether the C-Tax revenues allocated to each

recipient are sufficient for the services which that entity must provide;

(4) Tt does not consider whether the recipient has enough money to meet its

service obligations; and

(5) It does not assess whether similarly situated recipients obtain equal or

close to equal allocations of C-Tax revenues.
See Exhibit 7, at 37:11-38:8, 42:7-22, 56:23-57:1, 58:8-16, 59:4-19. The Legislature has given
the Department no responsibility to verify that the C-Tax system is working cortectly ot that it is
fulfilling legislative objectives. See id. at 59:4-7; Eghibit 15, at 72:16-20. The Department
accordingly takes no action if a recipient of C-Tax revenue provides services that are either
insufficient or deficient, See id. at 59:20-23. Iu sum, the State collects and distributes C—TE;X

revenues pursuant to a mechanically applied formula, and without regard to how local

governments use these monies, whether local governments receive-an-equitable share of Clax
dollars, or whether they even have adequate funds to meet their service obligations. See Exhibit

19 Case No. 66851
TA 1477
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20, at 138:14-23, 144:22-145:18 (noting that local government budgets get put in a “file drawer”
and ate only referred to “periodically”; stating that budgets are not “submitted to, like, the
Legislature or compiled in a document”).

V. ARGUMENT.

A, The Entry Of Summary Judgment In Fernley's Favor Is Warranted
As A Matter Of Law.

Rule 56 of the Nevada Rules of Civil Procedure authorizes the enfry of summary
judgment when no genuine issue of material fact exists and the moving party is entifled to
judgment as a matter of law. See NRCP 56(c); Advanced Countertop Design, Inc. v. Second
Judicial Dist. Court, 115 Nev. 268, 272, 984 P.2d 756, 759 (1999). The Nevada_a Supreme Court

has explained this standard:
While the pleadings and other proof must be construed in a light most favorable fo
the nonmoving party, that party bears the burden to "do more than simply show
that there is some metaphysical doubt" as to the operative facts in order to avoid
summary judgment being entered in the moving patty's favor, The nonmoving
party "must, by affidavit or otherwise, set forth specific facts demonstrating the

existence of a genuine issue for trial or have summary judgment entered against
him." The nonmoving party "is not entitled to build a case on the gossamer

threads of whimsy, speculation, and conjecture.™

See Wood v. Safeway, Inc., 121 Nev. 724, 732, 121 P.3d 1026, 1031 (2005) (footnotes omitted).
Because this motion presents only issues of constituﬁona:l and statutory interpretation, which. are
entirely questions of law, no factual dispute of any kind exists that could preclude the entry of
summary judgment in Fernley's favor as to ifs claims for: (1) the violation of the separation of
powers clause, set forth in Article 3, Section 1, of the Nevada Constitution (second claim for
relief); (2) the creation of a special law in violation of Article 4, Section 20, of the Nevada
Constitution (third claim for relief); and (3) the violation of the general and uniform clause, set
forth in Article 4, Section 21, of the Nevada Constitution (fourth claim for relief). See Lorton v.
Jones, 130 Nev.Adv.Op. 8, slip op., at 6, 322 P.3d 1051, 1053 (2014) (constitutional
interpretation); State Farm Mut. Auto. Ins. Co. v. Cramer, 109 Nev. 704, 707, 857 P.2d 751, 753

(1993) (statutory construction). Summary judgment in Fernley'sfavor—is—mreoessary ot
appropriate at this time because, by its plain language, the C-Tax separately and independently

015342\0001111343677.3 20 (?Ieie No.162 §! 58 1
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violates each of these constitutional provisions as a matter of law. See, e.g., Estate of Smith ex
rel. Smith v. Mahoney's Silver Nugget, Inc., 127 Nev.Adv.Op. 76, 265 P.3d 688, 693-94 (2011)
(affirming summary judgment based on statutory interpretation).

B. The C-Tax Violates The Separation Of Powers Clause Of The Nevada
Constitution As A Matter Of Law. '

The separation of powers doctrine ensures that each branch of government — the
Legislative, the Executive, and the Judicial — remains independent from the others, See Galloway
v. Truesdell, 83 Nev. 13, 19, 422 P.2d 237, 241-42 (1967). The principles underlying this
doctrine are set forth in Article 3, Section 1, of the Nevada Constitution, which "contains an
express provision prohibiting any one branch of government from impinging on the functions of
another." See Comm'n on Ethics v. Hardy, 125 Nev. 285, 292, 212 P.3d 1098, 1103-04 (2009);
see also Blackjack Bonding v. City of Las Vegas Mun. Court, 116 Nev. 1213, 1218, 14 P.3d 1275,
1279 (2000) ("[ulnder the separation of powers doctrine, each branch of government is

considered to be co-equal, with inherent powers to administer its own affairs”). Article, 3,

Section 1, provides:
The powers of the Government of the State of Nevada shall be divided into three
separate departments, — the Legislative, — the Executive and the Judicial; and no
persons charged with the exercise of powers properly belonging to one of these

departments shall exercise any functions, appertaining to either of the others,
except in the cases expressly directed or permitted in this constitution.

See Nev. Const., art. 3, § 1 (emphasis added). This "division of powers" between the three
branches "is probably the most important single principle of government declaring and
guaranteeing the liberties of the people.”" See Galloway, 83 Nev. at 18, 422 P.2d at 241.

Not only does the Nevada Constitution divide our state government into three distinct
branches, it delineates the powers conferred on each branch. See N, Lake Tahoe Fire Prot. Dist.
v, Washoe Cnty, Bd. of Cnty. Comm'rs, 129 Nev.Adv.Op. 72, slip op. at 5, 310 P.3d 583, 587
(2013). The Constitution defines legislative power, for lexample, as "the power of law-making

representative bodies to frame and enact laws, and to amend or repeal them." See Galloway, 83

Nev, at 20, 422 P.2d at 242; see also Nev. Const., art. 4 (setfifig ToTil e POWers 0l Wic

Legislative Department). Executive power, by contrast, includes "carrying out and enforcing the
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laws enacted by the Legislature." See Galloway, 83 Nev. at 20, 422 P.2d at 242; see also Nev.
Const., art, 5 (setting forth the powers of the Executive Department). The C-Tax system
fundamentally violates the separation of powers doctrine because it has resulted in the Legislature
abdicating its authority over the collection and appropriation of C-Tax revenues to the Executive
Branch.

One of the Legislature's primary functions is to appropriate funds to local governments,
commonly referred to as the "power of the purse." See State of Nev. Emps. Ass'n, Inc. v. Daines,
108 Nev. 15, 21, 824 P.2d 276, 279 (1992); see also Nev, Const., att. 4, § 19 (“[n]o money shall
be diawn from the treasury but in consequence of appropriations made by law"); NRS 353.230 e#
seq. (appropriations are made through bills enacted by the Legislature). It is "well established,"
as the Nevada Supreme Court has pointed out, that "the power of controlling the public purse lies
within legislative, not executive authority." See Daines, 108 Nev. at 21, 824 P.2d at 279.
Although the Legislature may authorize other branches of government or administrative agencies
to adopt rules and regulations that supplement legislation "if the power given is prescribed in
terms sufficiently definite to serve as a guide in exercising that power," it is constitutionally
batred from delegating its legislative functions "to any other body or authority." See Banegas v.
State Indus. Ins. Sys., 117 Nev. 222, 227, 19 P.3d 245, 248 (2001). The power to make
appropriations is one such non-delegable legislative function. See Folsom v. Wynn, 631 So.2d
890, 894 (Ala. 1993). The C-Tax enacted by the Legislature runs afoul of this constitutional
imitation because it authorizes the Executive Branch, acting through the Department, to collect
and appropriate C-Tax revenues without any legislative participation or oversight. The
Legislature has acknowledged that, in the absence of a special request, it does not refer to local
government budgets for C-Tax purposes. See Exhibit 20, at 144:22-145:18 (stating that the
Legislature puts the budgets in "a file drawer" for future teference as needed).

Based on the Legislature's adoptiion of this "hands off" approach, the C-Tax system is

essentially "appropriation by auto-pilot.” Not only does the Department collect and appropriate

C-Tax tevenues based solely on the outcome of its mechanical application of & al

mathematical formula without regard to whether legislative objectives are being met, it has

Case No. 66851
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conceded that legislative considerations are irrelevant to this procedure, See Exhibit 15, at 72:16~
20; Exhibit 7, at 37:11-38:8, 42:7-22, 56:23-57:1, 58:8-16, 59:4-19. The Department has
acknowledged that iis only concern is to ensure that the necessary mathematical calculations are
petformed correctly, and that C-Tax revenue has been collected and appropriated accordingly.
See id.; Exhibit 15, at 71:17-22, 78:4-23, 79:14-19; Exhibit 7, at 64:22-67:2. The Legislature has
made a fow minor adjustments to the applicable mathematical formula during the 14 years since it
enacted the C-tax, but has offered the Department no guidance in the collection and
appropriations process. Because this relinquishment of the Legislature's appropriations power to
the Executive Branch has resulted in a patent violation of the separation of powers clanse of the
Nevada Constitution, the entry of summary judgment in Fernley's favor on its second claim for
relief is warranted as a matter of law. See Nev. Const., art. 3, § 1; see also Opinion of the Justices
to the Senate, 717 N.E.2d 655, 656 (Mass. 1999) (delegation of the power of appropriation from
the legislative branch to the executive branch violates separation of powers);, State ex rel
Schwartz v. Johmson, 907 P.2d 1001, 1002 (N.M. 1995) (legislature cannot delegate its
apptopriations power without specific anthorization by the state constitﬁtion).

C. The C-Tax Is A Local Or Special Law In Violation Of The Nevada
Constitution As A Matter Of Law.

Article 4, Section 20, of the Nevada Constitution expressly prohibits the Legislature from
passing any local or special laws for "the assessment and collection of taxes for state, county, and
township purposes. See Nev. Const., art. 4, § 20. The framers of the Nevada Constitution
proscribed such laws for these and other purposes to "remedy an evil into which it was supposed
the territorial legislature had fallen in the practice of passing local and special laws for the benefit
wl9

of individuals instead of enacting laws of a general nature for the benefit of the public welfare.

See Clean Water Coal. v. The M Resort, LLC, 127 Nev.Adv.Op. 24, slip op. at 13, 255 P.3d 247,

¥ See also Evans v. Job, 8 Nev, 322, 333 (1873) (explaining that "[{Jhese actions were
intended to prohibit the legislature from passing any local or special law in any one of the cases

enumerated in section 20, and to limit the passing of other local or gpecial Jaws in all other cases
where a general law would be applicable, that is to say, where a general law would be adapted to
the wants of the people, suitable to the just purposes of legislation, or effect the object sought to
be accomplished"”).

Case No. 66851
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254 (2011). The Nevada Supreme Court explained the rationale underlying this prohibition:

As previously announced by this court, the reasoning behind requiring that a
statute be general in nature is that when a statute affects the entire state, then it is
more likely to receive adequate and thorough consideration from all members of
the legislature; whereas, if the bill is localized, it is apt not to be considered
seriously by those who are not affected by it.

See Town of Pahrump v. County of Nye, 105 Nev. 227, 229, 773 P.2d 1224, 1225 (1989). Simply
stated, a law is unconstifutional where, as here, it is a local or special law and comes within any
of the cases enumerated in Article 4, Section 20. See dttorney General v. Gypsum Res., LLC, 129
Nev.Adv.Op. 4, slip op. at 9-10, 294 P.3d 404, 409 (2013) (holding that a Senate bill was
unconstitutional because it was a local law and fell within one of the cases enumerated in Article
4, Section 20).

The quandary that Fernley now finds itself in is a classic example of a city burdened by a
local or special tax law which the framers of the Nevada Constitution sought to remedy through
the adoption of Article 4, Section 20. Fernley is located in a small rural county, and is the only
city to have incorporated since the enactment of the C-Tax in 1997. The consequence is that
Fernley receives substantially less C-Tax revenue than comparably sized Nevada cities, including
Boulder City, Elko, and Mesquite. See Exhibit 1. Not only is the Legislature's design of the C-
Tax system responsible for this discrepancy,.it offers Fernley no meaningful statutory solution.
See supra Sections (D) and (E), The low C-Tax revenue base originally allocated to Fernley
nearly twenty years ago, when it was a small unincorporated town, dictates the amount of C-Tax
revenue Fernley receives today ever though it has rapidly grown into Nevada's seventh largest
city. Comparably sized cities like Boulder City, Elko, and Mesquite do not suffer from this same
handicap because, having existed at the time the Legislature enacted the C-Tax, they started with.
significantly higher C-Tax bases. A law may have statewide effect, as the C-Tax does in this
case, but it still lacks constitutionality under Article 4, Section 20, when it bas the effect of

burdening a particular locality, such as Fernley. See Gypsum Res., 129 Nev.Adv.Op. 4, at 6-7,

294 P.3d at 407-08.

The hallmatk of an unconstitutional local or special law, like the C-1ax, iS that it raises

little or no concern beyond the borders of the affected locality. See Clean Water Coal., 127

Case No. 66851
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Nev.Adv.Op. 24, at 13, 255 P.3d at 254 (when "'a law affects only one small area of the state,
voters in most areas will be ignorant of and indifferent to it"). Fernley's circumstances exemplify
this problem in that its predicament has failed to garner any sympathy statewide. Because no
provision of the C-Tax offers it relief, Fernley has been compelled to seek assistance from the
Legislature and Lyon County. Not only have both the Legislature and Lyon County shown that
they are not receptive-to Fernley's needs, they have vigorously opposed Femley's efforts to obtain
an upward adjustment of its C-Tax base:
"-- Fernley has been unable to convince the Legislature to consider its pleas
for an adjustment of its C-Tax base. The closest that Fernley came to a favorable
legislative outcome was a bill submitted on its behalf during the Legislature's
2011 session (Assembly Bill 47), which had only one hearing and never even
received a commitiee vote.”? The Legislature has since intetvened in this action

to oppose directly Fernley's efforts to obtain a judicial resolution of its C-Tax

dilemma.?!

-~ Lyon County has repeatedly rejected Fernley's requests to shate a
relatively small portion of its allocation of C-Tax revenue, has opposed Assembly
Bill 47, and has even retained a lobbyist to oppose Fernley's efforts to obtain C-
Tax relief in. the Legislature. See Exhibit 3, at 62:6-63:8; Exhibit 5, at 103:7-17;
Exhibit 30, at 26.
i

0 Fernley's own assemblyman during the 2011 legislative session, Tom Grady, did not
even attend the sole meeting of the Assembly Committee on Taxation at which Fernley made its
presentation in support of Assembly Bill 47. See Exhibit 30. The lack of an appearance by
Fernley's own legislator undoubtedly contributed to its inability to obtain legislative relief,

2l The Legislature has mistakenly maintained that Article 4, Section, 20, applies to tax
collection, but not to the distribution of tax revenues. The collection and distribution of C-Tax
revenue are inextricably intertwined. By statutory mandate, C-Tax revenue is collected and then
deposited into the Local Government Tax Distribution Account (" Account"), rather than into the
state general fund appropriated by the Legislature every biennium. See NRS 360.605 and
360.660; see also NRS 369.173 (deposit of liquor tax); NRS 370.260 (deposit of cigarette tax);
NRS 375.070 (deposit of real property transfer tax); NRS 377.055 (deposit of basic city-county
relief tax); NRS 377.057 (deposit of supplemental city-county relief tax); NRS. 482.180 and

482.181 (deposit of government services taxes), The Deparfménts Executive Director
administers the Account, and annually allocates a portion of its funds fo each eligible C-Tax

recipient. See NRS. 360,680 et seq.

Case No. 66851
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Fernley therefore is essentially at the mercy of others, and it is indisputable that no support has
been forthcoming or is likely to come. Because the C-Tax as applied does not place Fernley on
an equal basis with other participants in the system, but rather imposes on Fernley a far lesser
status, the C-Tax plainly constifutes a local or special law in contravention of Article 4, Section
20. See Clean Water Coal., 127 Nev.Adv.Op. 24, at 16, 255 P.3d at 255 ("the determination on

whether a law is local or special is based on how it is applied, not on how it actually operates™).

C.  The C-Tax Violates The General And Uniform Clause Of The Nevada
, Constitution As A Matter Of Law.

Not only is the C-Tax an unconstitutional local or special law, it also cannot pass muster
under Axticle 4, Section 21, of the Nevada Consiitution, which mandates that in "all" cases
"where a general law can be made applicable, all laws shall be general and of uniform operation
throughout the State." See Nev. Const., art 4, § 21 (emphasis added); see also Clean Water Coal.,
127 Nev.Adv.Op. 24, at 25, 255 P.3d at 259 ("[e]ven if this court were to credit the State's
argument that A.B. 6, section 18 involves only fees, not a tax, taking it outside Article 4, Section
20, the measure still fails because it violates Article 4, Section 21"). The Court should begin and
then immediately end its inquiry under Article 4, Section 21, because the C-Tax is a local or
special law and falls within one of the cases enumerated in Article 4, Section 20, in that it
involves the assessment and collection of taxes for state, county, and township purposes. See
supra Section T, On this basis alone, the C-Tax cannot survive scrutiny under Article 4, Section
21, regardles.é of whether a general law could have been made applicable. See Gypsum Res., 129
Nev.Adv.Op. 4, at 9-10, 294 P.3d at 409 (concluding that a violation of Axticle 4, Section 21, had
occurred, irrespective of whether a general law could have been made applicable, because the
subject bill was a local law and fell within one of the cases enumerated in Article 4, Section 20);
see also Goodwin v. City of Sparks, 93 Nev. 400, 402, 566 P.2d 415, 416 (1977) (the
constitutionality of a local or special law depends on whether a general law can be made

applicable only when the law does not come within one of the cases enumerated in Article 4,

Section 20).

i
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Even if the Court nevertheless were to consider whether a general law could have been
made applicable here, which it should not according to the teachings of Gypsum Resources
because the C-Tax is one of the cases enumerated in Article 4, Section 20, it should still find that
the C-Tax is unconstitutional under Article 4, Section 21. See Cauble v. Beemer, 64 Nev. 77, 87,
177 P.2d 677, 682 (1947) ("[ilt is a general rule, under such provisions as those of sections 20
and 21 of article 4 of the State constitution, that if a statute be either a special or local law, or
both, and comes within any one or mote of the cases enumerated in section 20, such statute is
unconstitutional; if the statute be special or local, or both, but does not come within any of the
cases enumerated in section 20, then its constitutionality depends upon whether a general law can
be made applicable™). When it has upheld local or special legislation, the Nevada Supreme Court
has focused on whether "the general legislation existing was insufficient to meet the peculiar
needs of a particular situation," and "a general law could not be made applicable," or whether "a
particular emergency situation e}dstéd, requiring more speedy action and relief than conld be had
by proceeding under the existing general law." See Clean Water Coal., 1277 Nev.Adv.Op. 24, at
26, 255 P.3d at 259, In this case, however, no emergency sifuation prompted the Legislature's
enactment of the C-Tax, and any notion that the C-Tax could not have been made generally
applicable is untenable.

The Legislature readily could have enacted a general law relating to the collection and
appropriation of the Six Taxes that comprise the C-Tax, Rather than the C-Tax's automatic
appropriation based on a mathematical formula that maintains the status quo that existed in 1997,
the taxes could have been collected, deposited into a fund segregated for local governments, and
appropriated biennially by the Legislature after a careful review of local government budgets.
Although this process may have prompted challenges based on "political differences," such
considerations do not establish the "special circumstances" necessary for dispensing with
constitutional requirements. See Clean Water Coal., 127 Nev.Adv.Op. 24, at 28, 255 P.3d at 260;
see also Town of Pahrump, 105 Nev. at 229-30, 773 P.2d at 1225 (statute otiginally presented as

a general law, but then limited to a single town and county based on oppositions lodged by

vatious counties, was an unconstitutional local or special law). Because the C-Tax is a local or

57 Case No. 66851
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special law that could have been made generally applicable, it is "not permissible under Article 4,
Section 21" and should be declared unconstitutional as a matter of law. See Clean Water Coal.,
127 Nev.Adv.Op. 24, at 31, 255 P.3d at 261-62; see also Anthony v. State, 94 Nev. 338, 342, 580
P.2d 939, 942 (1978) (holding that statutory amendments "directed at solving a problem special to
Las Vegas which could as easily be[en] resolved by a general law" violated Article 4, Section 21).
Finally, the C-Tax is unsustainable under the Nevada Supreme Court's analysis in
Anthony, 94 Nev. at 338, 580 P.2d at 939. In that case, the Court considered the constitutionality
of statutory amendments, which provided for the distribution of certain tax revenues, under
Article 4, Section 21. See id. at 339, 580 P.2d at 940. The challenged Jaw provided that, in a
county with a population greater than 200,000, 68.5% of certain tax revenues "'shall be
apportioned to the largest city and the remainder among the other cities in proportion to their
respective populations." See id. at 340, 580 P.2d at 940-41. In holding that the law violated
Article 4, Section 21, the Court found that the "Legislature's intent, though commendable, was to
protect the fiscal policy of Clark County and not the financial ability of smaller cities to provide
needed services." See id. at 341, 580 P.2d at 941. The Court determined that the "only purpose"
of the statutory amendments at issue was "to perpetuate the existing state of affairs in Clark
County," and observed that "[i]f the revenue allocation amendments had a reasonable relation to
the needs of the other counties, rather than imposing Clark County's fiscal policies on them, the
amendments would have had general application," See id. at 342, 580 P.2d at 941-42. The
situation here is identical — the C-Tax has perpetuated the status quo of 1997 to protect the fiscal
policy of participants in the system at that time, all to the detriment and exclusion of local
governments, like Fernley, that were subsequently established. The C-Tax therefore should be
declared unconstitutional under Axticle 4, Section 21, as a matter of law.
"
"
i

"
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V. CONCLUSION.
For the foregoing reasons, Fernley respectfully requests that the Court gré.nt this motion in

its entirety and enter summary judgment in its favor, granting both injunctive and monetary relief
to Fernley so that past and future C-Tax distributions meet constitutional standards.

DATED this / Z day of June, 2014.

s
RENO, NEVADA 89501
(775)622-5450

BROWNSTEIN HYATT FARBER SCHRECK, LLP
50 WESTLIBERTY STREET, SUITE 1030
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I HEREBY CERTIFY that I am an employee of BROWNSTEIN HYATT FARBER

SCHRECK, LLP, and that on this [3 day of June, 2014, I caused to be served via hand
delivery, a true and correct copy of the above foregoing PLAINTIFE'S MOTION FOR

SUMMARY JUDGMENT propetly addressed to the following:

Andrea Nichols, Esq.
anichols@ag.nv.gov

Office of the Attorney General
5420 Kietzke Lane, Suite 202
Reno, Nevada 89511

Brenda J. Erdoes, Esq.
Kevin Powers, Esq.
kpowers@lcb.state.nv.us

J. Daniel Yu, Esq.
dan.yu@lcb.state.nv.us
Legislative Counsel Bureau
401 South Carson Street
Carson City, Nevada 89701

AN htrsanass)

Employell ofBrownstein Hyatt Farber Schreck, LLP
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DECLARATION OF JOSHUA J. HICKS, ESQ.

I, Joshua J. Hicks, Esq., hereby declare as follows:

1. I am an attorney at the law firm of Brownstein Hyait Farber Schreck, T.LP, counsel
for Plaintiff City of Fernley, Nevada in Case No, 12 OC 00168 1B, currently pending before the
First Judicial District Court, Carson City, Nevada, I submit this declaration in support of the
Plaintiff’s Motion for Summary Judgment. I have personal knowledge of the facts set forth
herein, and if called upon to do so, am competent to testify thereto. '

2. A true and correct copy of the compilation “FY 2013-2014 Budget Totals for
Select Cities and Lyon County as Reported to the Nevada Department of Taxation,” is aftached
hereto as Exhibit “1.”

3. A true and correct copy of the Complaint dated June 6, 2012, is attached hereto as
Exhibit “2.”

4, A true and correct copy of excerpts of the deposition transcript of Leroy Goodman
taken February 3, 2014, is attached hereto as Exhibit “3.”

5. A true and correct copy of excerpts of the deposition transcript of Marvin Leavitt
taken November 22, 2013, is attached hereto as Exhibit “4.”

6. A true and correct copy of excerpts of the deposition transcript of Mary Walker
taken December 3, 2013, is attached hereto as Exhibit *5.”

7. A true and correct copy of the excerpts of Journal of the Nevada Senate dated May
22, 1997, is attached hereto as Exhibit “6.”

8. A true and correct copy of excerpts of the deposition transctipt of Terty Rubald
taken December 12, 2013, is attached hereto as Exhibit “7.”

9. A true and correct copy of the Notice of Deposition for the Person Most
Knowledgeable, Nevada Department of Taxation, is attached hereto as Exhibit “8.”

10. A true and correct copy of the Amended Notice of Deposition for the Person Most

Knowledgeable, Nevada Department of Taxation, is attached hereto as Exhibit ©9.”

11. A true and correct copy of the correspondence Trom Andrea INichols dated

November 14, 2013, is attached hereto as Exhibit “10.”
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12, A true and correct copy of excerpts of the deposition transcript of Warner
Ambrose taken December 12, 2013, is attached hereto as Exhibit “11.”

13. A tiwe and correct copy of the Nevada Department of Taxation’s PowerPoint
Presentation “Can Anyone Explain the CTX,” is attached hereto as Exhibit “12.”

14, A true and correct copy of the Nevada Department of Taxation, Base vs. Excess
Charts, FY 1999-2011, is attached hereto as Exhibit “13.”

15. A true and correct copy of excerpts of the Nevada Legislature’s Response to
Fernley’s First Request for Admissions, is attached hereto as Exhibit “14.”

16, A true and correct copy of excerpts of the deposition transcript of Marian
Henderson taken November 13, 2013, is attached hereto as Exhibit “15.”

17. A true and correct copy of excerpts of the deposition transcript of Guy Hobbs
taken January 13, 2014, is attached hereto as Exhibit “16.”

18. A true and correct copy of excerpts of the Minutes of the SCR 40 Legislative
Commission’s Subcommittee dated October 5, 1995, is attached hereto as Exhibit “17.”

19. A frue and correct copy of excerpts of The 1997 Nevada Legislature: A Review of
Legislative Actions on State Issues, is attached hereto as Exhibit “18.”

20. A troe and correct copy of Nevada Department of Taxation’s Supplemental
Response to Fernley’s Interrogatory No. 19, is attached hereto as Exhibit “19.”

21. A true and correct copy of excerpts of the deposition transcript of Russell Guindon
taken November 20, 2013, is attached hereto as Exhibit “20,”

22. A frue and correct copy of the Notice of Deposition for the Person Most
Knowledgeable, Nevada Legislature, is attached hereto as Exhibit “21.”

23. A true and correct copy of the Amended Notice of Deposition for the Person Most
Knowledgeable, Nevada Legislature, is attached hereto as Exhibit “22.”

24, A true and correct copy of excerpts of Minutes of the Meeting of the Legislative

Commission’s Study to Develop Enabling Legislation for the Creation of Incorporated Towns

dated March 25, 2002, is attached hereto as Exhibit “23.”
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25, Atrue and correct copy of the Letter from Director Chisel, Nevada Department of
Taxation, dated December 20, 2011, is attached hereto as Exhibit “24.”

26. A true and correct copy of excerpts of the deposition Transcript of Allen Veil
taken March 13, 2014, is attached hereto as Exhibit “25.”

27. A true and correct copy of Attorney General Opinion 96-12, is attached hereto as
Exhibit “26.”

28. A true and correct copy of Table 1-Second Tier Distribution of Revenue from the
Local Government Tax Distribution Account, is attached hereto as Exhibit “27.”

29. A true and correct copy of the Nevada Department cﬁ‘ Taxation, Consolidated Tax
Collections, FY 1999-2012, is attached herefo as Exhibit “28.”

30. A true and correct copy of correspondence from Leroy Goodman to Jeff Page, is
attached hereto as Exhibit “29.”

31. A troe and correct copy of the Minutes of the Nevada Assembly Comunittee on
Taxation, dated February 22, 2011, is attached hereto as Exhibit “30.”

32, A true and correct copy of the Report of Sheri Whalen dated February 1, 2014, is
attached hereto as Exhibit “31.”

33. A true and correct copy of the Report of William Sousa dated February 8, 2014, is
attached hereto as Exhibit “32.”

34, A true and correct copy of the North Lyon Fire Protection District, FY ending June
30, 2013, is attached hereto as Exhibit “33.”

1 declare under penalty of perjury under the laws of the State of Nevada that the foregoing

is frue and correct.

e
Executed this @_ day of June, 2014, in Reno, Nevada.

ym& 3. HICKS, BSQ.
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STATE OF NEVADA ex rel. THE NEVADA DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her official capacity as TREASURER OF THE STATE
OF NEVADA,; and DOES 1-20, inclusive,

Defendants,

e,
.-:

NEVADA LEGISLATURE,
Intervenor

Case No.: 120C 00168 1B

Dept. No.: 1
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Reno, Nevada 89521
Telephone: 775-622-9450
Facsimile: 775-622-9554
Email: jhicks@bhfs.com
Email; cvellis@bhfs.com
Email; slyttle@bhfs.com

Brandi L. Jensen, Nevada Bar No. 8509

Fermnley City Attorney
OFFICE OF THE CITY ATTORNEY

595 Silver Lace Blvd.
Femley, Nevada 89408

Attorneys for the City of Fernley, Nevada

IN THE FIRST JUDICIAL DISTRICT COURT

OF THE STATE OF NEVADA IN AND FOR CARSON CITY
Case No.: joL 0C. 00 IU’EI 13

CITY OF FERNLEY, NEVADA, a
Dept. No.: -1~

Nevada municipal corporation,

Platntift,

V.

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER. OF THE
STATE OF NEVADA; and DOES 1-20,
inclusive,

Defendants,

COMPLAINT
For its Complaint against Defendants the State of Nevada ex rel. the Nevada Department of

Taxation (the “Department”) and the Honorable Kate Marshall, in her official capacity as

Treasurer of the State of Nevada ("Treasurer") (collectively “Defendants™y;Flamtifftie-Cityof

Fernley, Nevada (“Fernley”) alleges as follows:
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PARTIES

1. Femnley is a Nevada municipal corporation, located in Lyon County, Nevada,
Fernley is not a debtor in bankruptcy.

2. The Department is an executive branch agency of the State of Nevada. The
Department's responsibilities include general supervision and confrol over the entire revenue
system of the State of Nevada.

3. The Treasurer is a constitutional officer in the executive branch of the State of
Nevada, The Treasurer's responsibilities include, infer alia, the disbursement of public monies.

BACKGROUND

4, In 1997, the State of Nevada, through its Legislature, established a system, unique
to Nevada, known as the Consolidated Tax (the “C-Tax”) system. At the time the C-Tax system
was established fifteen years ago, Fernley was an unincorporated town, with a population of
approximately 8,000 people. |

5. The C-Tax system was intended to provide revenue stability and an equitable
distribution of certain tax revenues among Nevada’s counties and local governments, and the

Defendants are responsible for administering the C-Tax system to achieve those ends.

6. C-Tax revenues are comprised of the following six (6) taxes collected in Nevada: (1)
the Cigarette Tax; (i) the Liquor Tax; (iii) the Government Services Tax (the “GST”); (iv) the
Real Property Transfer Tax (the “RPTT"); (v) the Basic City County Relief Tax (the “BCCRT”);
and (vi) the Supplemental City County Relief Tax (the “SCCRT”). The BCCRT and SCCRT are
percentages of the overall Sales and Use Tax rate, 0.50% and 1.75%, respectively, of the 6.85%
statewide Sales and Use Tax.

7. The revenues collected from the six (6) taxes described in Paragraph 7 above are
consolidated by the Department and then disiributed by the Treasurer, at the direction of the
Department, on a monthly basis as follows: (i) the Cigatette Tax is distributed to Nevada’s

counties based on population; (if) the Liquor Tax is distributed to Nevada’s counties based on

population; (iii) the GST is distributed to the county in which it was collected; (iv) the RPTT is

distributed to the county in which it was collected; (v) the BCCRT is distributed, when collected
Case No. 66
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from in-state companies, to the county in which the in-state company is located and, when
collected from out-of-state companies, to Nevada’s counties based on population; and (vi) the
SCCRT is distributed to Nevada’s counties based on a statutory formula found at Nevada Revised
Statutes (“NRS™) 377.057. Pursuant to NRS 377.057, nine (9) of Nevada’s seventeen (17)
counties, including Lyon County, receive a guaranteed monthly allocation of SCCRI revenues,
regardless of their SCCRT receipts.

8. C-Tax revenues are distributed monthly in tiers. Tier 1 Distributions go tfo
Nevada’s seventeen (17) counties, in varying amounts based on the factors desciibed in Paragraph
8 above. Tier 2 Distributions are distributions of the Tier 1 amounts and are made to the various
local governments and special districts within that county. Tier 2 Distributions are made according
to statutory “Base” and “Excess” allocation formulas, found at NRS 360.680 and 360.690,
respectively, There are no restrictions on what C-Tax revenues can be used for by a county or
local government, and in fact C-Taxes are commonly used for general operating expenses,

9 Fernley incorporated in 2001, Fernley is the only municipality to incorporate in
Nevada since the C-Tax system was implemented in 1997. No meaningful adjustments were made
to Fernley’s C-Tax distribution after its incorporation in 2001 and, even today, despite significant
growth in population and assessed property valuation, Fernley receives a C-Tax distribution
similar to its distributions as an unincorporated town in 1997. For example, in 1997, Fernley, then
an unincorporated town, received approximately $86,000 in C-Tax distributions. In 2001, the year
Fernley incorporated, it received $110,685 in C-Tax distributions. In 2011, Fernley received
$143,143 in C-Tax distributions.

10.  Today, Fernley, home to a major Amazon.cdm distribution. center since 1999, is the
seventh most populous city in Nevada, with a population of approximately 19,000 people. Lyon
County, within which Fernley is located, is Nevada’s fourth most populous county, with a
population of approximately 52,000 people, ‘some 36% of whom live in Fernley.

11.  Despite experiencing population growth of approximately 250% since the C-Tax

system was established, Fernley’s current C-Tax distributions are not significantly different from

what it received as an unincorporated town in the late 1990s.
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12. Compatisons of C-Tax distributions to comparably sized jurisdictions it Nevada are
striking. C-Tax distributions for 2010-2011 to compatably sized Nevada towns or cities include:
Fallon ($1,409,664); Boulder City ($7,935,323); Elko ($11,015,989): West Wendover
(52,275,011); Winnemucca ($3,552,393); Mesquite ($7,046,690); and Ely ($1,142,528). The
average C-Tax distribution to these jurisdictions in 2010-2011 was $4,910,571. Again, Fetnley's
C-Tax distribution for the same year was just $143,143. |

13, Of the $14.836 million Lyon County received in Tier 1 C-Tax Distributions in
2011, Fernley received a total of only $143,000 in Tier 2 Distributions, which is less than 1% of
Lyon County’s 2011 Tier 1 C-Tax Distributions. Put another way, in 2011, Fernley received
appfoximately $7 in C-Tax revenue per resident. By comparison, in Clark County, Boulder City
and Mesquite, both of which are less populous than Feruley, received 2011 Tier 2 C-Tax
Distributions totaling $7.935 million and 1;57.047 million, respectively (between $450 and $550 per
resident). In Elko County, the City of Elko, the population of which is compatable to Fernley’s,

received $11.016 million in 2011 Tier 2 C-Tax Distributions, roughly one hundred times more

than Fernley.
14,

distributions, The Department has no ability to adjust Tier 1 Distributions, and can only make

The C-Tax system is not designed to allow for any meaningful adjustment to

minor adjustments to Tier 2 Distributions if local governments agree to a transfer of services.
Other adjustments are permanently barred to a municipality if they are not requested within 12
months of incorporation. What this means is that a jutisdiction like Fernley, that begins with a low

base allocation, has no hope of ever obtaining a meaningful adjustment.

‘15, Fernley has been rebuffed in its efforts to obtain a larger share of the distribution to
Lyon County.
16.  Pernley has been rebuffed in its efforts to obtain relief from the Nevada Legislature.

In 2011, Fernley promoted a bill to increase its base C-Tax allocation. That bill received one

committee hearing and died, never receiving even so.much as a commiitee vote.

17. Fernley has exhausted all of ifs options to obtain an adjustment to 1is C-1ax
distribution, leaving Fernley in the position of having no choice but to seek relief from this Coutt.
Case No. 668
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18.  Fernley's inability to obtain any adjustment to its C-Tax distribution severely limits
Fernley's ability to opetate and plan for its future.

19.  As administered by the Defendants, Nevada’s C-Tax system denies Fernley equal
protection, in violation of Section 1 of Amendment XIV of the United States Constitution.
Nevada’s C-Tax system further violates the separation of powers, creates a special law, operates in
a non-uniform and non-general fashion, and imposes non-uniform and unequal taxation within the
State of Nevada, all in violation of the Nevada Constitution and to Fernley’s harm,

FIRST CLAIM FOR RELIEF

{Denial of Equal Protection in Violation of Section 1 of the
Fourteenth Amendment to the United States Constitution)

20.  Fernley repeats and realleges the allegations set forth in Paragraphs 1 through 19 as

though fully set forth herein,
21, The Fourteenth Amendment to the United States Constitution prohibits a State from

denying equal protection of its laws to any person within its jurisdiction.

22.  As administered by the Defendants, Nevada’s C-Tax system results in Femley

receiving distributions that are substantially less than what is received by other, comparably

populated and similarly situated Nevada towns and cities.

23, As administered by the Defendants, Nevada’s C-Tax system is non-uniform and

unequal In its effect upon Fernley as compared to other similarly situated Nevada towns and cities.

24, As adminjstered by the Defendants, Nevada’s C-Tax system denies F ernley and its

citizens the equal protection of Nevada’s laws.

25.  The denial of Fernley’s equal protection of the law by the Defendants has

proximately caused damages to Fernley, in an amount to be determined at trial,

26,  The C-Tax system is unconstitutional, both on its face and as applied to Fernley,

27.

Schreck, LLP to prosecute its Constitutional claims and is therefore entitled to recover an award of

Fernley has been required to retain the services of Brownstein Hyatt Farber

reasonable attorneys’ fees and costs of suit,

1/
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SECOND CLAIM FOR RELIEF
(Violation of the Separation of Powers Clause of the Nevada Constitution)

28.  Fernley repeats and realleges the allegations set forth in Paragraphs 1 through 27 as
though fully set forth herein.

29.  Article 3, Section 1 of the Nevada Constitution provides that the powets of the State
government ate divided into three branches and that no person charged with the exercise of powers
propetly belonging to one of those branches may be exercised by either of the other branches.

30.  Legislative anthority in Nevada is vested in the Nevada Legislature, including the

power to control the raising and distribution of revenues.

3L The Nevada Legislature is empowered to direct the distribution of C-Tax revenues
to counties and local governments.

32. The C-Tax system, which is administered by the executive branch of the state
government, is set up so that the legislative anthority over the C-Tax system is abdicated to and

exercised by the executive branch of state government.

33,  As administered by Defendants, the C-Tax system violates the Separation of

Powers Clause of the Nevada Constitution.

34.  The violation of the separation of powers clause hgs proximately caused damag:es to
Fernley, in an amount to be determined at trial.

35.  The C-Tax system is unconstitutional, both on its face and as applied to P;ernley.

36.  Fernley has been required to refain the services of Brownstein Hyatt Farber
Schreck, LLP to prosecute its Constitutional claims and is therefore entitled to recover an award of

reasonable attorneys’ fees and costs of suit,
THIRD CLAIM FOR RELIEF

(Creation of a Special Law in Violation of Article 4, Section 20 of the Nevada Constitution)
37.  Fernley repeats and realleges the allegations set forth in Paragraphs 1 through 36 as

though fully set forth herein.

Case No. 66
6 COJA 15
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38.  Aaticle 4, Section 20 of the Nevada Constitution provides that the Nevada
Legislature shall not pass local or special laws pertaining to the assessment and collection of taxes

for state, county and township purposes,

39, Fernley and its residents ate net exporters of tax revenues into the C-Tax system
and receive substantially less in C-Tax distributions than are submitted in C~Tax collections.

40.  As administered by Defendants, the C-Tax system operates as a local or special law
with respect to Fernley, by treating Fernley significantly differently for tax collection and
distribution purposes than other local governments.

41, The violation of Asticle 4, Section 20 of the Nevada Constitution has proximately
caused damages to Fernley, in an amount o be determined at trial.

42, The C-Tax system is unconstitutional, both on its face and as applied to Fernley.

43.  Fernley has been required to retain the services of Brownstein Hyait Farber
Schreck, LLP to prosscute its Constitutional claims and is therefore entitled to recover an award of

reasonable attorneys® fees and costs of suit.

FOURTH CLAIM FOR RELIEF

(Violation of Article 4, Section 21 of the Nevéda Constitution)

44.  Fernley repeats and realleges the allegations set forth in Paragraphs 1 through 43 as
though fully set forth herein.

45.  Article 4, Section 21 of the Nevada Constitution provides that in all cases where a
general law can be made applicable, that all laws shall be general and of uniform operation
throughout the State.

46.  As administered by Defendants, the C-Tax system operates in a non-general and
non-uniform fashion by treating Fernley significantly differently fiom other local governments,

47.  The violation of Article 4, Section 21 of the Nevada Constitution has proximately

caused damages to Fernley, in an amount to be proven at trial.

48.  The C-Tax system is unconstitutional, both on its face and as applied to Fernley.

Case No. §
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49.  Fernley has been required to retain the services of Brownstein Hyatt Farber

Schreck, LLP to prosecute its Constitutional claims and is therefore entitled to recover an award of

reasonable attorneys’ fees and costs of suit.
FIETH CLATM FOR RELIEF

(Denlal of Due Process in Violation of Section 1 of
the 14™ Amendment to the United States Constitution)

50.  Fernley repeats and realleges the allegations set forth in Paragraphs 1 through 49 as

though fully set forth herein.

51.  The Fourteenth Amendment to the United States Constitution prohibits a State from

denying due process of law fo any person within its jurisdiction.

52, As administered by the Defendants, Nevada’s C-Tax system results in Fernley

receiving tax revenue distributions that are substantially less than what is received by other local

governments and provides no process by which Fernley can obfain a meaningful and effective

adjustment of such tax distributions .

53.  As administered by the Defendants, Nevada’s C-Tax system prevents Fernley and

its citizens from any meaningful adjustment to C-Tax distributions.

54.  As administered by the Defendants, Nevada’s C-Tax system denies Fernley and its

residents of due process of law.

55.  The denial of due process by the Defendants has proximately caused damages to

Fernley, in an amount to be determined at trial.

56.  The C-Tax system is unconstitutional, both on its face and as applied to Fernley.

57.

Schreck, LLP to prosecute its Constitutional claims and is therefore entitled to recover an award of -

Fernley has been required to retain the services of Brownstein Hyait Farber

reasonable attorneys’ fees and costs of suit.

SIXTH CLAIM FOR RELIEF
(Declaratory Relief)
58.  Fernley repeats and realleges the allegations set forth in Paragraphs 1 through 57 as
though fully set forth herein,

Case No. 66
8 JA 15
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59, As set forth above, through the operation of Nevada’s C-Tax system, as

administered by the Defendants, Fernley has been deprived of its rights under the United States
and Nevada Constitutions.

60.
would be able to afford Fernley.

Defendants have indicated that they will not and cannot provide adequate remedies

Fernley has inquited of Defendants in writing regarding what remedies Defendants

61.
to Fernley.
62,  As such, an actual justiciable coritroversy has arisen with respect to the following

issues:

a) ‘Whether Nevada’s C-Tax system, as administered by the Defendants, gives
Fernley the equal protection of Nevada’s laws;

b)
violates the Separation of Powers Clause of the Nevada Constitution;

c)

operates as a local or special law for the assessment and collection of taxes for state, county and

Whether Nevada's C-Tax system, as administered by the Defendants,

Whether Nevada's C-Tax system, as administered by the Defendants,

township purposes;
d)

violates the mandate of the Nevada Constitution that all laws be of general and uniform operation

Whether Nevada's C-Tax system, as administered by the Defendants,

throughout the State; and

g) Whether Nevada’s C-Tax system, as administered by the Defendants, gives

Fernley due process.
63.  Fernley contends that the answer to all of the above qﬁestions results in a

determination that the C-Tax system is unlawful on its face and on an as-applied basis to Fernley.
Thus, there presently exists a ripe case and controversy for which the parties are in need of

declarations from the Court to resolve their respective rights under the United States and Nevada

Constitutions.

Case No. 6p
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64,  FPetnley has been required to retain the services of Brownstein Hyatt Farber

Schreck, LLP to prosecute its Constitutional claims and is therefore entitled to recover an award of

reasonable attorneys’® fees and costs of suit,

SEVENTH CLATM FOR RELIEF

(Injunctive Relief)
65.  Fernley repeats and realleges the allegations set forth in Paragraphs 1 through 64 as

though fully set forth herein.

66,  Fernley has suffered and will continue to suffer immediate, great and irreparable
injury, loss or damage if the Defendants are allowed to continue to administer Nevada’s C-Tax as
they have been, with the resultant deprivation of Fernley’s rights under the United States and
Nevada Constitutions.

67.  Fernley is enfitled to restrain the Defendants from administering Nevada’s C-Tax
system in a way which infringes upon Fernley’s Constitutional rights and works to Fernley’s
prejudice.

68.  Defendants’ administration of Nevada’s unconstitutional C-Tax system to Fernley’s
prejudice is both ongoing and imminent. l

69.  Fernley seeks an order from this Court enjoining the Defendants, as well as those
persons acting on their behalf or in concert with them, from making or causing to be made any
distributions under Nevada’s C-Tax system, until such time as this Court rules upon the
declaratory relief requested herein and thereafter to the extent the Court deems appropriate.

70.  Fetnley has been required to retain the services of Brownstein Hyatt Farber
Schreek, LLP to prosecute its Constitutional claims and is therefore entitled to recover an award of

reasonable attorneys’ fees and costs of suit.

WHEREFORE, Fernley prays for judgment as follows:

1. On its First Claim for Relief, for damages in an amount to be proven at trial;

2. On its Second Claim for Relief, for damages in an amount to be proven at trial;
3. On its Third Claim for Relief, for damages in an amount foDe proven ot wial;
4, On its Fourth Claim for Relief, for damages in an amount to be proven at trial;
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5. On its Fifth Claim for Relief, for damages in an amount to be proven at trial;

6. On its Sixth Claim for Relief, for declarations as follows:

a) That Nevada’s C-Tax system, as administered by the Défendants, denies
Fernley and its residents the equal protection of Nevada’s laws, in violation of Section 1 of the
Fourteenth Amendment to the United States Constitution;

b) That Nevada's C-Tax system, as administered by the Defendants, violates
the Separation of Powers Clause of the Nevada Constitution;

c) That Nevada's C-Tax system, as administered by the Defendants, operates as
a local or special law for the assessment and collection of taxes for state, county and township
purposes and therefore violates Article 4, Section 20 of the Nevada Constitution;

d) That Nevada's C-Tax system, as administered by the Defendants, violates
the mandate of Article 4, Section 21 of the Nevada Constitution that all laws be of general an&
uniform operation throughout the State; and

e) That Nevada’s C-Tax system, as administered by the Defendants, denies
Fernley and its residents guarantees of due process, in violation of Section 1 of the Fourteenth
Amendment to the United States Constitution.

7. On its Seventh Claim for Relief, for the issuance of an injunction enjoining the
Defendants, as well as those persons acting.on their behalf or in concert with them, from making
or causing to be made any distributions under Nevada’s C-Tax system, until such time as this
Court rules upon the declaratory relief requested herein and thereafter to the extent the Court
deems appropriate;
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8. Attorneys’ fees and costs of suit; and

9. Any further relief this Court deems proper.

DATED this day of June, 20]2.
BE@'W%STE &vv AWHRECK LLP

Hicks, Nevada Bar No. 6679
"V_Velhs Nevada Bar No, 5533
Sean yitle; NevadaBar No. 11640
9210 Prototype Drive, Suite 250
Reno, Nevada 89521

Attorneys for Plaintiff the City of Fernley, Nevada

Case No. 66
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Q And then at some point, you were a manager?
A Sales manager, right, just more of a title than
anything, because we had a small sales force. That's all.

When you get someplace for so lorng, it kind of evolves.

That's all.
0 I know you are the current mayoxr of Fernley -~
A ‘Uh=huh.
Q -~ and a Fformer Lyon County commissioner. Have you held

any other political offices?

A I was an elected member of the Fernley town beard.
Q When was thate

A That would have been 1984 through 1988.

Q And then vwhen were you a Lyon County commissioner?
A 1997 through 2008.

0 And then when were you elected mayor of Fexnley?

A I was first appointed mayor of Fernley because the
incumbent moved out of town. That was in August of 2009, And I
was elected to the position in, actually, June of 2010.

g 8o were you a Lyon County comissioner when the town of
Fernley was considering incoxrporation?

A Yes, I was. f

Q And actually, were you on —-- in -- was the City of

Fernley considering incorporation at all when you were on the

Fernley town board?

A Back in '88°?

JA

""CaseTJo.66851
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THE HONORABLE DAN
SCHWARTZ, in his official capacity
as TREASURER OF THE STATE OF
NEVADA; and THE LEGISLATURE

Supreme Court No.: 66851
District Court Case No.: 12 OC 00168 1B

OF THE STATE OF NEVADA,
Respondents.
JOINT APPENDIX
VOLUME 7 PART 3
Filed By:

Joshua J. Hicks, Esq.

Nevada Bar No. 6678
BROWNSTEIN HYATT
FARBER SCHRECK, LLP

50 West Liberty Street, Suite 1030
Reno, Nevada 89501

Telephone: (775) 622-9450
Email: jhicks@bhfs.com

Attorneys for Appellant City of Fernley,

Nevada

Docket 66851 Document 2015-15478




Index to Joint Appendix
City of Fernley v. State of Nevada et al., Case No. 66851

Volume Document Filed By Date Bates
Number Stamp
Number
1 Affidavit of Service Taxation City of Fernley 07/02/12 17
1 Affidavit of Service Treasurer City of Fernley 06/20/12 13-16
23 |Amended Memorandum of Costs and State of Nevada/Dept 10/09/15 | 4058-4177
Disbursements Taxation
7 Answer State of Nevada/Dept Tax/| 02/01/13 | 1384-1389
Treasurer
7 Answer to Plaintiff's Complaint Nevada Legislature 01/29/13 | 1378-1383
23 |Case Appeal Statement City of Fernley 11/07/14 | 4208-4212
1 Complaint City of Fernley 06/06/12 1-12
21 Defendant Nevada Legislature’s Reply in Nevada Legislature 07/25/14 | 3747-3768
Support of its Motion for Summary Judgment
21 Defendant's Opposition to Motion to Retax Costs State of Nevada/Dept 10/03/14 | 3863-3928
and Reply to Opposition to Motion for Costs Taxation
22 |Defendant's Opposition to Motion to Retax Costs State of Nevada/Dept 10/03/14 | 3929-3947
and Reply to Opposition to Motion for Costs Taxation
(Cont.)
1 Exhibits to Joinder in Motion to Dismiss Nevada Legislature 08/16/12 104-220
2 Exhibits to Joinder in Motion to Dismiss (Cont.) Nevada Legislature 08/16/12 221-332
1 Joinder in Motion to Dismiss Nevada Legislature 08/16/12 62-103
7 Joinder in Nevada Department of Taxation and Nevada Legislature 05/06/14 | 1421-1423
Nevada Treasurer's Renewal of Motion to
Dismiss
21 Memorandum of Costs and Disbursements State of Nevada/Dept 09/19/14 | 3788-3793
Taxation
21 Motion for Costs State of Nevada/Dept 09/19/14 | 3776-3788
Taxation
12 |Motion for Partial Reconsideration and City of Fernley 06/18/14 | 2005-2045
Rehearing of the Court's June 6, 2014 Order
7 Motion for Summary Judgment City of Fernley 06/13/14 [ 1458-1512
8 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1513-1732
9 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1733-1916
10 |Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1917-1948
11 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 [ 1949-2004
1 Motion to Dismiss State of Nevada/Dept Tax/| 08/03/12 41-58
Treasurer
1 Motion to Intervene Nevada Legislature 08/03/12 18-40
21 Motion to Retax Costs and Opposition to Motion City of Fernley 09/24/14 | 3794-3845
for Costs
7 Nevada Department of Taxation and Nevada State of Nevada/Dept Tax/| 05/05/14 | 1414-1420
Treasurer's Renewal of Motion to Dismiss Treasurer
7 Nevada Department of Taxation and Nevada State of Nevada/Dept Tax/| 05/23/14 | 1433-1437
Treasurer's Reply to Response to Renewal of Treasurer
Motion to Dismiss
12 |Nevada Department of Taxation's Opposition to State of Nevada/Dept 07/11/14 | 2053-2224
Plaintiff's Motion for Summary Judgment Taxation
13  |Nevada Department of Taxation's Opposition to State of Nevada/Dept 07/11/14 | 2225-2353
Plaintiff's Motion for Summary Judgment (Cont.) Taxation
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City of Fernley v. State of Nevada et al., Case No. 66851
Volume Document Filed By Date Bates
Number Stamp
Number
23  [Notice of Appeal City of Fernley 11/07/14 | 4205-4207
22  |Notice of Entry of Order Nevada Legislature 10/08/14 | 4001-4057
23  [Notice of Entry of Order State of Nevada/Dept 10/17/14 | 4195-4204
7 Notice of Entry of Order Denying City of Fernley's| State of Nevada/Dept Tax/| 12/19/12 | 1364-1370
Motion for Reconsideration of Order Dated Treasurer
November 13, 2012
7 Notice of Entry of Order Granting A Continuance City of Fernley 10/19/12 | 1344-1350
to Complete Discovery
3 Notice of Entry of Order Granting Nevada Nevada Legislature 09/04/12 651-657
Legislature's Motion to Intervene
7 Notice of Entry of Order on Defendant's Motion | State of Nevada/Dept Tax/| 11/15/12 | 1354-1360
for Extensions of Time to File Answer Treasurer
1 Notice of Non-Opposition to Legislature's Motion | State of Nevada/Dept Tax/| 08/06/12 59-61
to Intervene Treasurer
2 Opposition to Motion to Dismiss and Motion for City of Fernley 08/20/12 331-441
Continuance Pursuant to NRCP 56(F)
3 Opposition to Motion to Dismiss and Motion for City of Fernley 08/20/12 442-625
Continuance Pursuant to NRCP 56(F) (Cont.)
2 Opposition to Motion to Nevada Legislature's City of Fernley 08/20/12 324-330
Motion to Intervene
13  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2354-2445
and Nevada Treasurer's Renewal of Motion to
Dismiss
14  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2446-2665
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
15 |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2666-2819
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
16  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2820-2851
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
17  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2852-2899
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
4 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 662-881
Motion to Dismiss
5 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 882-1101
Motion to Dismiss (Cont.)
6 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 | 1102-1316
Motion to Dismiss (Cont.)
17  |Opposition to Nevada Legislature's Joinder in City of Fernley 07/11/14 | 2900-2941
Nevada Department of Taxation and Nevada
Treasurer's Renewal of Motion to Dismiss
20 |Opposition to Plaintiff's Motion for Partial Nevada Legislature 07/11/14 | 3586-3582
Reconsideration and Rehearing of the Court's
June 6, 2014 Order




Index to Joint Appendix
City of Fernley v. State of Nevada et al., Case No. 66851
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12 |Opposition to Plaintiff's Motion for Partial State of Nevada/Dept Tax/| 07/11/14 | 2049-2052
Reconsideration and Rehearing of the Court's Treasurer
June 6, 2014 Order and Countermotion for Order
Dismissing Nevada Department of Taxation

17  |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 2942-3071
Judgment

18 |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3072-3292
Judgment (Cont.)

19 Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3292-3512
Judgment (Cont.)

20 |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3515-3567
Judgment (Cont.)

7 Order (Converting Motion to Dismiss to Motion First Judicial District Court | 06/06/14 | 1451-1457
for Summary Judgment, Setting Briefing
Schedule and Dismissing Treasurer)

22 |Order and Judgment First Judicial District Court | 10/06/14 | 3948-4000

7 Order Denying City of Fernley's Motion for First Judicial District Court | 12/17/12 | 1361-1363
Reconsideration of Order Dated November 13,
2012

7 Order Granting A Continuance to Complete First Judicial District Court | 10/15/12 | 1341-1343
Discovery

7 Order Granting in Part and Denying in Part Nevada Supreme Court 01/25/13 | 1373-1377
Petition for Writ of Mandamus

23 |Order Granting Nevada Department of First Judicial District Court | 10/15/14 | 4190-4194
Taxation's Motion for Costs

3 Order Granting Nevada Legislature's Motion to First Judicial District Court | 08/30/12 648-650
Intervene

7 Order on Defendant's Motion for Extensions of First Judicial District Court | 11/13/12 | 1351-1353
Time to File Answer

7 Order Pursuant to Writ of Mandamus First Judicial District Court | 02/22/13 | 1390-1392

21 Order Vacating Trial First Judicial District Court | 09/03/14 | 3773-3775

23  |Plaintiff's Motion to Strike, or Alternatively, City of Fernley 10/14/14 | 4178-4189
Motion to Retax Costs

21 Plaintiff's Objections to Nevada Legislature's City of Fernley 10/02/14 | 3846-3862
Proposed Order and Request to Submit
Proposed Order and Judgment

7 Pretrial Order First Judicial District Court | 10/10/13 | 1393-1399

7 Reply Concerning Joinder in Nevada Department Nevada Legislature 05/27/14 | 1438-1450
of Taxation and Nevada Treasurer's Renewal of
Motion to Dismiss
Reply in Support of Joinder in Motion to Dismiss Nevada Legislature 10/08/12 | 1317-1340

3 Reply in Support of Motion to Intervene Nevada Legislature 08/24/12 626-635

21 Reply in Support of Plaintiff's Motion for Partial City of Fernley 07/25/14 | 3709-3746

Reconsideration and Rehearing of the Court’s
June 6, 2014 Order as to Defendant Nevada
Legislature
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Volume Document Filed By Date Bates
Number Stamp
Number
20 |Reply in Support of Plaintiff's Motion for City of Fernley 07/25/14 | 3674-3708
Summary Judgment Against Defendants Nevada
Department of Taxation and Nevada Treasurer
20 |Reply in Support of Plaintiff's Motion for Partial City of Fernley 07/25/14 | 3641-3673
Reconsideration and Rehearing of the Court's
June 6, 2014 Order as to Defendant's Nevada
Department of Taxation and Nevada Treasurer;
Plaintiff's Opposition to Countermotion for Order
Dismissing Nevada Department of Taxation
20 |Reply in Support of Plaintiff's Motion for City of Fernley 07/25/14 | 3606-3640
Summary Judgment Against Defendant Nevada
Legislature
21 Reply to Opposition to Countermotion for Order State of Nevada/Dept 08/01/14 | 3769-3772
Dismissing Nevada Department of Taxation Taxation
3 Reply to Opposition to Motion to Dismiss State of Nevada/Dept Tax/ | 08/27/12 636-647
Treasurer
20 |Reply to Plaintiff's Opposition to Nevada State of Nevada/Dept 07/25/14 | 3583-3605
Department of Taxation and Nevada Treasurer's Taxation
Renewal of Motion to Dismiss
7 Response to Nevada Department of Taxation City of Fernley 05/16/14 | 1424-1432
7 Second Stipulation and Order Regarding Change Parties/First Judicial 03/17/14 | 1406-1409
of Briefing Schedule District Court
7 Stipulation and Order for an Extension of Time to Parties/First Judicial 04/11/14 | 1410-1413
File Responses to Discovery Requests; Extend District Court
Certain Discovery Deadlines and Extend Time to
File Dispositive Motions
7 Stipulation and Order Regarding Change of Parties/First Judicial 02/19/14 | 1403-1405
Briefing Schedule and Plaintiff's Response to District Court
Defendant's Motion to Strike Plaintiff's Jury
Demand
12 [Stipulation and Order Regarding Change of Parties/First Judicial 06/25/14 | 2046-2048
Briefing Schedule and Setting Hearing for Oral District Court
Argument
7 Stipulation and Order Regarding Defendant's Parties/First Judicial 10/23/13 | 1400-1402
Motion to Strike Plaintiff's Jury Demand District Court
3 Stipulation and Order Regarding Joinder to Parties/First Judicial 09/18/12 658-661
Motion to Dismiss District Court
23 |Transcript of Hearing Court Reporter 01/07/15 | 4213-4267
7 Writ of Mandamus Nevada Supreme Court 01/25/13 | 1371-1372
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GINA C. SESSION, Chief Deputy Attorney General
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ANDREA NICHOLS, Senior Deputy Attorney General
Nevada Bar No. 6436

5420 Kietzke Lane, Suite 202

Reno, Nevada 89511

(775) 688-1818

ahichols @ ag.nv.gov

Attorneys for Defendants Nevada Department of Taxation
and Kate Marshall, State Treasurer

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Nevada Case No.: 12 0C 00168 1B

municipal corporation,

Plaintiff,

Dept. No.: |

V.

)
§
i
STATE OF NEVADA, ex rel. THE NEVADA )
DEPARTMENT OF TAXATION; THE ) NEVADA DEPARTMENT OF TAXATION
)
)
)

HONORABLE KATE MARSHALL, in her AND NEVADA TREASURER’S REPLY TO
official capacity as TREASURER OF THE CITY OF FERNLEY’S RESPONSE TO
STATE OF NEVADA; THE LEGISLATURE RENEWAL OF MOTION TO DISMISS
OF THE STATE OF NEVADA and DOES 1-

20, Inclusive,

Defendants.

Defendants, State of Nevada, ex rel. its Department of Taxation and Kate Marshall, in
her official capacity as Treasurer of the State of Nevada, by and through counsel, Catherine
Cortez Masto, Attorney General of the State of Nevada, Gina Session, Chief Deputy
Attorney General, and Andrea Nichols, Senior Deputy Attorney General, Reply to Plaintiff’s
Response to their Renewal of Motion to Dismiss.

This Reply is made pursuant to Rules 1 and 12(b)(5) of the Nevada Rules of Civil
Procedure (NRCP) and is b_ased upon the following Memarandurmof Points—aird-Auiforites

together with all other papers, pleadings and documents on file herein.

/11 Case No. 66851
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MEMORANDUM OF POINTS AND AUTHORITIES

l. NATURE OF THE REPLY

Defendants, State of Nevada, ex rel. its Department of Taxation (“Department”) and
Kate Marshall, in her official capacity as Treasurer of the State of Nevada (“Treasurel”) reply
to City of Femley’s Response to their Renewal of Motion to Dismiss. Plaintiff, the City of
Fernley (“Femley”) can prove no set of facts, which, if true, would entitle it to relief.
Dismissal of Femiey’s lawsuit is therefore warranted.

The Department and Treasurer do not object to Femley’s request for a status
conference to clarify all issues related to this renewal so long as Femley identifies some
factual issue that is of consequence to a determination of fhis action.

II. PROCEDURAL POSTURE

Defendants, Department and Treasurer filed their Motion to Dismiss on August 3,
2012; the Nevada Legislature (“Legislature”) filed a Joinder in Motion to Dismiss on August
16, 2012; the Department and Treasurer filed their Reply to Opposition to Motion to Dismiss
on August 27, 2012; and, the Nevada Legislature filed its Reply in Support of Joinder in
Motion to Dismiss on October 8, 2012 (collectively “Motions to Dismiss”). -

Plaintiff, Fernley, filed its Opposition to Motion to Dismiss and Motion for Continuance
Pursuant to NRCP 56(f) on August 20, 2012, and its Opposition to Nevada Legislature’s
Joinder in Motion to Dismiss on or about September 28, 2012.

On October 15, 2012, this Court entered an order which provided, among other
things, “that the Defendants, upon completion of a reasonable discovery period, may renew
their Motions to Dismiss which will then be duly considered by this Court:™

On May 5, 2014, the Department and Treasurer filed their Renewal of Motion to
Dismiss and requested, in the interests of judicial economy, that this Court review Fernley’s

,remaining. claims under the NRCP 12(b)(5) standard of review before the parties file Motions

' A-copy of that Order is attached as Exhibit 1 to the City of Fernley's Response to the Nevada
Department of Taxation and Nevada Treasurer's Renewal of Motion to Dismiss and to the Nevada Legislature’s

Joinder Thereto and Request for Status Conference, dated May 15, 2014, Case No.162% 54 1
JA
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for Summary Judgment pursuant to NRCP 56. On May 6, 2014, the Legislature filed its
Joinder in the Department and Treasurer's Renewal of Mation to Dismiss. On or about May
15, 2014, the City of Ferley (“Femley”) filed its Response to the Nevada Department of
Taxation and Nevada Treasurers Renewal of Motion to Dismiss and to the Nevada

Legislature’s Joinder Thereto and Request for Status Conference. Herein, the Department

and Treasurer submit their Reply.

Il. ARGUMENT

Dismissal of this lawsuit is warranted pursuant to Rule 12(b)(5) as it is beyond doubt
that Fernley can prove no set of facts which would entitle it to relief. To survive a motion to
dismiss, Plaintiff must allege sufficient factual matter to raise a claim from specuilative to
plausible. Bell Atlantic Corporation et al., v. Twombly, 550 U.S. 544, 555-56 (2007) and
Ashcroft v. Igbal, 556 U.S. 662, 678-79 (2009). Although this matter has been proceeding
for two years, and Femley has had ample opportunity to conduct discovery, Femley has
failed to identify any fact on which it could base a claim for relief.

Femley’s Complaint filed June 6, 2012, does not identify factual issues but rather
alleges legal conclusions. In its Oppaosition to Motion to Dismiss and Motion for Continuance
Pursuant to NRCP 56(f) filed August 20, 2012, Femnley does not identify any material facts
tending to show that N.evada’s C-Tax statutes are unconstitutional, but rather seeks to have
the matter continued to allow for discovery. In its Oppasition to Nevada Legislature’s Joinder
in Motion to Dismiss, filed on or about September 28, 2012, again Fernley does not identify
any fact that would entitle it to relief but states in its conclusion, “[A]s discovery has not
commenced, the motion is premature as the facts of the case have yet to be developed.”

Fernley has now had over a year to conduct discovery. The parties have produced
over twenty-thousand pages of documents. The Department and Treasurer respecifully

submit that during discovery, Femley has not identified any facts tending to show that

Nevada's C-Tax system violates the Nevada Constitution either R ifS face or as applied. 1n

its Response to the Department and Treasurer's Renewal of Motion to Dismiss, filed on or

Case No. 66851
117 A 1435
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about May 15, 2014, Femnley once again failed to identify any factual issue that is of
consequence to a determination of this action.

in the pleadings, papers and documents filed herein, Femley asserts legal
conclusions but ﬁo facts tending to show that Nevada’s C-Tax system violates the Nevada
Constitution either on its face or as applied. Under.these circumstances, the filing of motions
for summary judgment would violate NRCP 1 as it would needlessly add to the time and
expense of litigating this action. Rather, the matter should be dismissed pursuant to NRCP
12(b)(5) as it appears beyond doubt that Fernley could prove no set of facts which, if true,
would entitle it to relief,

IV. CONCLUSION

In light of the foregoing, Defendants, State of Nevada, ex rel. its Department of
Taxation and Kate Marshall, in her official capacity as Treasurer of the State of Nevada,
respecitfully request that thIS Court enter its order dismissing Plaintiff’s claims against them.

DATED this ﬁ ,7) day of May, 2014,

CATHERINE CORTEZ MASTO
Attorney General
o

By:

ANDREA NICHOLSY

Chief Deputy Attomey General
Nevada Bar No. 6436

5420 Kietzke Lane, Suite 202
Reno, Nevada 89511

(775) 688-1818

Attomeys for Defendants Nevada Department of
Taxation and Kate Marshall, State Treasurer

Case No. 66851
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CERTIFICATE OF SERVICE
| hereby certify.that | am an employee of the Office of the Attorney General of the
State of Nevada and that on this Ajﬁ/L day of May, 2014, pursuant to NRCP 5(b) and the
parties’ stipulation and consent to service by electronic means, | served a true copy of the
foregoing NEVADA DEPARTMENT OF TAXATION AND NEVADA TREASURER’S REPLY
TO CITY OF FERNLEY’S RESPONSE TO RENEWAL OF MOTION TO DISMISS, by

electronic mail, directed to the following:

Joshua Hicks, Esq.

Brownstein Hyatt Farber Schreck, LLP
50 West Liberty Street, Suite 1030
Reno, NV 89501

jhicks @bhfs.com

Clark Vellis

Cotton, Driggs, Walch, Holley, Woloson & Thompson
800 South Meadows Parkway, Suite 800

Reno, NV 89521

cvellis @nevadafirm.com

Brandi Jensen, Fernley City Attorney
Office of the City Attomey

595 Silver Lace Bivd.

Fernley, NV 89408

11 biensen@cityofferniey.org

Kevin Powers, Esq.

Dan Yu, Esq.

Legislative Counsel Bureau
401 S. Carson Street
Carson City, NV 89701
kpowers @lcb.state.nv.us
dan.yu@ich.state.nv.us

4

An Employee of the Office
of the Attorney General
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- STATE OF NEVADA ex rel. THE NEVADA

REC D & FILED

BRENDA J. ERDOES, Legislative Counsel
KEVIN C. POWERS, ChiefLitigation Counsel zammw 21 PH I |'4

J. DANIEL YU, Principal Deputy Legislative Counsel
Nevada Bar No. 10806

LEGISLATIVE COUNSEL BUREAU LEGAL DIVISION :

401 S. Carson Street

Carson City, NV 89701

Tel: (775) 684 6830; Fax: (775) 684-6761

kpowers @lcb.state.nv.us; Dan.Yu@Ich state.nv.us
Attorneys for Defendant Legislature of the State of Nevada

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
]N AND FOR CARSON CITY .

'CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation, '

Plaintiff, : . CaseNo. 120C 00168 1B
Dept. No. I -
. VS,

DEPARTMENT: OF TAXATION; THE
HONORABLE KATE MARSHALL, inher
official capacity as TREASURER OF THE

STATE OF NEVADA; THE LEGISLATURE OF :
THE STATE OF NEVADA; and DOES 1-20,

inclusive, ‘
Defendants.

DEFENDANT NEVADA LEGISLATURE’S REPT,Y CONCERNING J OINDE_R IN
NEVADA DEPARTMENT OF TAXATION AND NEVADA TREASURER’S
RENEWAL OF MOTION TO DISMISS o
Defendant, the Leg1s1ature of the State of Nevada (Legxslature) by and through its counsel the
Legal Division of the Legislative Counsel Bureau under NRS 218F.720, hepeby submits the following
Reply concerning its Joinder in the Rcﬁewal of Motion to Dismiss filed on May 5, 2014, by Defendants
Nevada bepaﬂment of Taxation and Neva&a Treasurer (collectively the Department). ‘The Legislature is
submlttlng thls Rep]y to addresg’the issues raised by Plaintiff City of Fernley (Fernley) in its combined

Response to the Department s Renewa] of Motmn to Dlsrmss and the Legislature’s Jomder and its

-1-
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Request for Status Conference Wthh was filed on May 15, 2014

I Summary of the Argument

Femley 1mproper1y classifies the Department’s R_eriewal of Motion to Dismiss as a “Motion for
Summary Judgment.” (Fernl‘ey’:s R_esp. at 2.) -Because the Department’s Renewal of Motiqn to Dismiss

was filed after the close of the.pl_eadin'gs and asks for the resolution of claims and defenses where only

.q'uestions-of Jaw remain, the Department’s Renewal of Motion to Dismiss is not a motion for summary -

jodgment but is properly classified as a motion for judgment on the pleadings pursuant to NRCP 12(c)

{and NRCP 12(h)(2)

To ensure that the Leglslature § interests are adequately represented and protected if the Court

| considers the merits of the Department’s motion, it was necessary for the Leglslature to file a Joinder in

the motion. With all parties properly represented, the Court cdn enter a final judgment that adjudicates

all' the rights and liabilities of all the parties and terminates the action pursnant to NRCP 54(b) if the

Cour_t.ruIES on the merits of theDep'artment’S'motiQu. Additiou,allil, to _@arantee that the Legislature’s
interests are adequately rei)r‘éseuted and;protected if the Court grants the Department’s motion, it was
necessary' for the L,egislature to .ﬁle a Joinder in the_motiou. to ensure that any final judgment dtslaosing
of Fe'mley’-s actiqn.:i-s ent‘ered in favor of all the Defendants, not just in tavor of the Depaltment.'

When ruling. ou the Department’s motion, the Court may take judicial notice of the official
legislative hj-"stories of the C—Tau 'statutes that are a]ready ihcluded in the record ef this case withont

converting the Department § motlon for Judgment on the pleadmgs into a motion for summary

Judgment Furthermore because only ques’uons of law remain in order for the Court to de01de the merits

of Fe'rnley s state constitutional claims and the legal defenses raised by the Defendants, the Court may

resolye all' Gutstanding elaims and defenses through_..the Departtnent’s motion for judgment on the

pleadings. However, if the Court finds it neeessary: to consider matters outside the pleadiugs—except'

for the official legislative histdries and any additjonal matters of which the Court may take judicial

-
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notice—in order for the Court to decide the merits of Fernley’s state constitutional claims and the legal
defenses raised by the Defendants, the Legislature respectfully requests the Court to: (1) inform the
paItICS that 1t is convertmg the motion for Judgment on the pleadmgs into a motion for summary

Judgment and (2) proV1de the parties with a reasonable opportunity to present addltlonal matenal in

support of the cenverted motion,

Finally, the Legislatore does not object to Fernley’s request for a status conference concerning the

Department’s motion if the Court believes that such a status conference would be helpful in resolving |
the claims and defenses raised in this case.

II.  Argument.

A. The Legislature filed a Joinder to ensnre that if the Court considers the merits of the
Department’s Renewal of Motion to Dismiss, the Conrt would be able to enter a final judgment
that adjudicates all the rights and liabilities of all the pal‘tles and terminates the action

pursuant to NRCP 54(b).

© In its Response,-Fenﬂey cpntends- -that -the: Legislature’s .Tc}inder'has added to the “procetlural
confusion created by the. [Department’s] renewal -of its.Mo.tion to Dismiss.” (anﬁey’s Resp. at 2.)
However_, to ensure that the Legislature’s interests are adequately.repre'sentud and protected if the Court -
considers the merits of the Dtapartment’s Renewal of Motion .to Dismiss, it was necessary for the
Legislature tofile a Joinder in the motion. *

- In this case, there are tnultiple defendants represented by 'differsnt counsel. Undet such
circumstances, NRCP 54(b) sets fortl'l.speciﬁ.c procedures which the Court must follow before it may
enter a final judgment that adjudicates all the tights and liabilities of all the parties and terrninates. the
action. In particular, NRCP 54(b) provides that: .

When multiple parties are mvolved the court may direct the entry of a final judgment as to
one or more but fewer than all of the parties only upon an express determination that there is
no just réason for delay and upon an express direction for the entry of judgment. In the

absence of such determination and direction, any order or other form of decision, however
designated, which adjudicates the rights and liabilities of fewer than all the parties shall not

terminate the action as to any of the partzes and the order or othe%@%ef%eéﬁeﬁ=m

_3_ _
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subJect to revision at any-time before the entry of judgment ad_]udlcatmg all the rlghts and
liabilities of all the parties. .

NRCP 54(b) (emphasis added).

Under NRCP 54(b), if. one defendant files a motion to dismiss and another defendant does not join~

inor file its own motion to dismiss, the Court may not enter a ﬁnal Judgment against any of the

'defendants unless the Court makes an express detemunatlon of finality pursuant to NRCP 54(b) after

notice and an opportumty to be heard. See Wllrnurth V. State 79 Nev 490 491-92 (1963) (holding that

an order drsrmssmg the State of Nevada as a party defendant in a civil action was not a flnal Jjudgment
pursuant to NRCP 54(b) where the order did not adjudlcate the rights and llablhtles of all the defendants
in the action); Knox V. Drck 99 Nev. 514, 515—16 & n.2 (1983) (stating that “[t]he determinations made
pursuant o NRCP 54(b) are matters to be cons1dered carefully and should not be entered routinely or as
an accommodanon to counse] Such orders should only result after notice and an opportumty to be
heard.”) (mtatlons ormtted) o

In résponse to the Department’s Renevs;al of Modon to Dismiss, the legislamre filed a J oinder. in
the motion to ensure that if the Court con51ders the merits of the Department’s Renewal of MOthIl to
Dismiss, all parties are properly represented and the Leglslature s interests are adequately protected.

With all partles properly represented the Court.can enter a final judgment that adjudicates all the n'ghts

and liabilities of all the partres and terminates the action pursuant to; NRCP 54(b) if the Court rules on .

{ the merits of the Department ] motron

B. The Legislature also filed a Jomder to ensure that if the Court grants the Department’s
Renewal of Motion to Dismiss, any order dlsposmg of Fernley’s actlon would inure to the
benef' t of the Leglslature in addltlon to the Department. : :

~As a general’ rule “where several persons are Jomed as defendants . .

successfully upon a ground not personal to themselves but which goes to destroy the very basis of the .

actron, their success in maintaining such defense inures to the benefit of all.” In re Forsyth’s Fstate, 45

and the others defend |

4
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Nev. 385, 392—94 (19‘22);'Utlev v, Airoso, 86 Nev. 116, 122 (1970). I;Iowever,, it is necessary for a

defendant seeking the beneﬁt of the gener.ai rule to ensure that a final judgment is entered in favor of all

| the defendants, not just in favor of the defendants who filed the motion and succeeded on the defense

See Bulhon Mrmng Co. v. Croesus Gold & Sllver Mlnmg Co., 3 Nev. 336 338-41 (1867). OtherW1se

“[aln erroneous Judgmen-t may become ﬁnal,and effective against a party by his negligence in failing to
take .[action].” 1d. at 341, |

In this case, the Department’s Renewal of Moti'on to Dismiss raises 's;everal legal defenses which
would destroy the very basrs of Fernley ] actton as a matier of law. Under the general rule. any order
drsposmg of Fernley $ action based on those legal defenses would inure to the benefit of the Leglslature '

However, to guarantee that the Leg151ature § interests are adequate]y represented and protected if the

Court grants the Department’s motion, it was necessary for the Legislature to file a Yoinder-in the motion

to .ensure that any final judgment dlsposmg of Fernley’s actton is entered in favor of all the Defendants,

not Just in favor of the Department

- C:. The Department’s Renewal of Motion to Dlsmlss is not a motion for suinmary Judgment
but is properly classified as a motlon for judgment on the pleadings pursuant to NRCP 12(c)

and NRCP 12(h)(2)

In its response, Femley improperly classifies the Department’s Renewal of Motion to Dismiss as a
“Motton for Summary Judgment ” (Fernley’s Resp at 2 ) Because the Leglslature filed a Jolnder in the

Department s Renewal of MoIJon to Dismiss, Fernley has, by 1mpllcatton, also improperly classified the

Legislature’s Joinder as a motion for summary judgment. However under Nevada’s civil rules, the

Departrnent s Renewal -of MOthIl to D1smlss is actually a motton for judgment on the pleadmgs
pursuant to NRCP 12(c) and NRCP 12(h)(2). When the Department’s motron is properly classrﬁed as a

motton for Judgment on the pleadlngs, it is clear that the Depaxtment is askmg the Court to enter a

judgment.in the Department’s favor as a matter. of law because there are no allegations in, Fernley’s

pleadings that, if proved, would permit recovery under Fernley’s claims.

5
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Pursuant to. NRCP 12(c), “[alfter the pleadings are closed but within such time as not to delay the
trial, any party may move for judgment. on the pleadi.ngs.” In addition, pursuant to NRCP 12(h)(2), “[a]
defense of failure to-staig a claim upén,which relief can. be granted . .. may be madé in any pleading
permitted: or ordered un&er Rule 7_(a), or by motion for judgment on the pleadings, or at the trial on the
merits.” (Emphasis added.)

A party m'bving for judgment on the_ pleadings under NRCP 12(c) and NRCP 12(h)(2) is asserting

that the material facts in the pleadings are not in dispute and that the moving party is entifled to |

judgment as a matter of law because there are no allegations in the plaintiff’s pleadings that, if proved,

would permit recovery under the plaintiff’s claims. Duff v. Lewis, 114 Nev. 564, 568 (1998); Bonicamp

v. Vazquez, 120 Nev. 377, 379 (2004). A motion for judgment on the pleadings may be used to resolve
claims or defenses in the pleadings where “only questions of law remain.” Duff, 114 Nev. at 568

(quoting Bernard v. Rockhill Dev. Co., 103 Nev. 132, 136 (1987)). For example, a defendant is entitled

to judgment on -tht_a pleadings when- the plaintiff’s claims are barred by. the legal defense of immunity
because the issue of whether such 1mmumty exists “is a question of law.” Duff, 114 Nev. at 568-71.

In this case, before the pleadings were closed, t'he Department and the Legislature each filed a
‘m.dtion to dismiss pursuant to NRCP. 12'(b) (5). On October 15, 2012, the Court entered .an order denying
the motions to dismiss to allow Fernley a period of time to complete discovery. In its order, the Court
stated that “the .Defendants., upon completion of a reasonable discovery period, may renew their Motions
to Dismiss which \_Jvill then be duly comsidered by the Court.” (Emphasis added.) Given that the
pleadings in this case were not closed when the Cqurt en"tered its order, the Court’s reference to renewed

“Motions to Dismiss” was procedurally accurate because, until the Defendants filed their answers, a

"motion to djsﬁn‘ss would have been a procedurally appropriate means under NRCP 12(b)(5) to argue that

Fernley’s complaint fails to state a claim upon which relief can be granted and that the Defendants are

entitled to judgment as a matter of law. -
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- After the Court entered its order denying the motions to dismiss, the Defendants filed a petition for
writ of mandamus with the Nevada Supreme Colrt on November 5, 2012, which asked the, Supreme

Court to Teview this Cdu}t’ s order. On Jammary 25, 2013, the Nevada Supreme Court entered an order

‘granting in part and denying in part the Defendants’ writ petition. State Dep’t of Taxation v. District

Court, No. -62050 (Nev. ’J.an. 25, 2013). The Supreme Court foimd that Fernley’s federﬂ constitutional
claims were barred by the statute of limitatioris and therefore directed the dismissal of thoée .claims. ld_
at 2-4, .Héwever, ‘with fegara to ﬁxe Df;fendants’ arguments that Fernley’s State constitutional claims
should be dismissed, the Supreme Court stated that “althougﬁ' we make no comment on th.e merits of
these arguments, we -Iionethqles_s dééline to -exercise. our discretion to éntertai_:n. this writ petition with
regard to thesé issues.” 1d. at 3.-4.

* On Febr;ia;y 22, 2013, this Court entered an order in accordance with the writ of mandamus which

vacated the October 15, 2012, order to the’ extent that it denied the Defendants’ motions to dismiss

Fernley’s fedgr,al'constjtutionél claims, and th1$ Court granted the Défendants’ motions to dismiss with
|| regard to Fernley’s federal consﬁfutionél claims. However, this Court denied the Defendants’ motions

to dismiss with regard to Fernley’s state constitutional claims “at this time.”

Given that Fernley’s state constitutional claims remained -pending after the Nevada Supremé
Court’s order, the Defendants each filed an answer to Fernley’s complaint under Nevada’s civil rules
following the Supreme Court’s ordér. Because the Defendants filed their answers to Fernley’s

complaint, the pleadings in this case-are now closed. See NRCP 7(a_) (“Thefe shall be a complaint and

an answer . . . No other pleading shall be allowed, except that the court may order a reply to an answer

or. aA;‘.hird-party.answer.”); Smith v. Eighth Jud. Dist. Ct., 113 Nf;\i. 1343, 1346 (1997) (“the only
pleadings allowed are complaints, answers and replies.”’), Moreoyer, the pleadings in this case will

remain closed unléss the Court orders or per_gﬁts- aﬁy'amended or-supplemental pleadings pursuant to

NRCP 15. See Maniaci v. Georgetown Univ., 510 F. Supp 2d-50, 60 (D.D.C. 2007) (explaining that

-
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.aﬁ‘er the close of pleadmgs should be construed by the district court as a motion for Judgment on the

§ 12.38 (Lex1sNex1s 2014~) (coIlectmg cases for the rule that “a motion to dismiss ﬁled after the

P

“once the defendant, had ﬁled an answer, the pleadings were ‘closed” for Rule 7(a) and Rule 12(0)
purposes ‘The fact that under the court’s scheduhng order there is still time for a party to move for

leave to: amend does' not: affect this reasonlng ” (quotlng Norte]l Networks Ltd. v. Kyocera ereless :

Corp., No. 02-CV-0032-D; 2002.U.S. Dist. LEXIS 17845 (N.D. Tex. Sept. 20, 2002))).

| Because the pleadinés 1n this case are now closed, a motion fo dismiss is no lohger a procedurally
appropriate :means to 'argue that Fernley’s” complaint fails to state a_claim upon which relief can be
granted and that ﬂle_lDefendants are entitled to judgment as a matter of law. Instead, such a motion to
dismiss should be treated as a.motion for judgment on the pleadings pursuant to .NRCP 12(c) and .

NRCP 12(h)(2).. _S_ee; Patelv. Contemporary Classics of Beverly Hills, 259 F.3d 123, 126 (2d Cir 2001) |

(‘a nl'otion to dismiss fdr failure to state a elaim' . that is styled as ans1ng under Rule 12(b) bt is filed
pleadlngs under Rule 12(c).” (emphasls added and footnote omitted)); 2 Moore s Federal Practlce—C1v1l

plezfdings close will be Ireated as a motior for judgment on the pleadings.”).1

Fur.-therfnore, because: Nl{CP 12(¢) does not prouide a time limit for fﬂiné a motion for judg'ment.
.o.n..th‘e pleadings, but only provides that the nroﬁon must be filed “within such time as not to delay the
trial,” a defendant nfay file such a nlotion during tlle course of discovery or even after discovery is
completed. ‘See Thornas v. Henderson, 297 F. Supp. 2d 1311, 1314-15 (S.D. ‘Ala. 2003) (finding that a
rnotion for judgment on the pleadings was tinrely even though it was filed two years after

commencement of the action and after discovery was almost completed).

! When mterpretlng the prov1s1ons of Nevada’s civil rules, the. Nevada Supreme Court generally looks

.-to federal cases 1nterpret1ng the analogous provisions of the Federal Rules of Civil Procedure given
that such federal cases “are strong presumptive authority, because the Nevada Rules of Civil

. Procedure are based in-large part upon their federal counterparts.” " Exec. Mgmt., Ltd. v. Ticor Title

Ins. Co., 118 Nev. 46, 53 (2002) (quottng Las Vegas Novelty, Inc. v. Pernandez 106 Nev. 115 119

. (1990))
-8-
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One of the’ purpéses of a motion for judgment on the pleadings is to allow the district court to
resolve claims and -defenses that preseﬁt only questié’né of law. S__eg Duff, 114 Nev. at 568 (holding that
a motion for judgment on'the pleadings is available to resolve claims or defenses in the pleadings where

“only questions of law remain.”). For example, the constitutionality of a statute presents a question of

law that may be decided by a motion for judgment on the pleadings. See Mixon v. Ohio, 193 F.3d 389,

1399-400 & n.9 (6th Cir. 1999) .(holding that the district court did not err when it granted the State of

Ohio’s motion for judgment on the pleadings regarding the constitutionality of a statute “because the
district court made determinations of Iaw on-all of the issues based on the pleadiﬁgs ﬁléd in the case.”).
The legal defense'of immunity also preséﬁts a quéstion of law that may be decided by a motion for-'
judgmént on the plgadings. " See Duff, 114' Nev. at 568. Likewise, any legal defense raising a time-bar,

such as the statute of limitations and laches, presents a question of faw that may be decided by a motion

for judgmient on the pleadings. See M. Blythe Motor Lines Corp. v. Blalock, 310 F.2d 77, 78-79 (5th

'Cir. 1962); Miller v. St. Pz‘iul Fire & Marine Ins., 480 F. Supp. 32, 34 (W.D. Okla. 1979).

When ruling on a motion for judgment on the pleadings, the district court may consider “any of

the pleadings, including the complaint, the answer, and any written instruments attached to them.”

2 Moore’s Federal Practice-Civil § 12.38 (LexisNeScis 2014).. The. district court rhay also consider any
“matters of which the couﬁ may take judicial notice.” Li_ For example, the district court may .consider
official iegi-slative histories of statutes when fuling__ on a motion for judgment on the pleadings because
official legislative histories are public records that are subject to judicial notice. S;ag Fierle v. Perez, 125

Nev. 728, 737-38 n.6 (2009) (noting: that courts generally “take judicial notice of legislative histories,

which are public records.”); Northville Downs v. Granholm 622' E3d 579, 586 (6th Cir. 2010)
(explaining that when ruling on a motion for judgment on the pleadings regarding the constitutionality

of a-voter initiative concerning gaming, the district. court -was allowed to take judicial notice of

legislative and constitutional historiés regarding gaming regulation in the-state

-9- ’ ‘
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.motion for judgment on the pl‘eadings' into a motion for summary judgment).

Additionally, when rulin, gona rnotion for Judgment on the pleadin gs the district court may grant
a partial” Judgment on the pleadmgs to the defendants with regard to those claims or defenses in the

pleadings where only questions of law remain and the .defendants are entitled to judgment as a matter of

law.. See McLaughlin Transp. Sys. v, Rubinstein, 300 F. Supp. 2d 50, 57 (D, Mass. 2005); VNA Plus,
Inc. v. Apria Healthcare GrouoLIne 29F Supp. 2d 1253 1258 D. Kan 1998) Chi-Mil Corp. v. W.T.

: G'rant Co., 70 FR.D. 352 357 58 (E D. Wis. 1976) amended on other grounds 422 F. Supp. 46 (E D.

|| Wis. 1976). By resolvmg those c]aims or defenses in a “partial” Judgment on the pleadings, the distnct .

court furthers the policy goal of efficient resolution of actions by narrowing the claims or defenses that
must be addressed at later stages of the proceedings. See McLaughlin Transp., 396 F. Supp: 2d at 57
(“The Judgment on the pleadings motion presents purely a legal question and can be pr0per1y resolved

by the undisputed facts mcluded in‘the pleadmgs In an effort to narrow pretrial issues, disposition of

|} this matter by partial Jud-gment.on the pleadi.ngs is appropriate.”); Chi—Mil Corp., 70 FR.D. at 358

(“When considered in. the context of the policy in favor of the expeditious disposition of matters where
material facts are not disputed . bartid] judgment on the pleadings is a procedural -option open to the

federal courts.”).

Finaliy; when ruling on a motion for jodgment on the pleadings, if the district court finds it

necessary- to consider meitters outside the pleadinés——other than matters of which the court may také
Judicral notice——the dlstnct court may convert the motron for judgment on the pleadmgs 1nt0 a motion
for summary judgment. NRCP -12(c). But, before domg s0, “[a]ll parties must receive notice of the
conversion ind a reasonéble opportunity to present all material made pertinent to the motion by

Rule 56.” 2 Moore’s Federal Practice—Civrl § 12.38 (Lexstex1s 2014) Therefore, as a practical matter,

if the district court ﬁnds it necessary to consrder matters ontside the pleadmgs m order to decide a

motion for judgment on the pleadmgs, the distrlct court must inform the partres that it is converting the

-10-
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motion for judgment on the pleadmgs into a motion for summary judgment, and the district court must

also prov1de the partles with a reasonab]e opportumty to present additional material in support of the

'converted motion. See Max Arnold & Sons, LLC V. W L Hailey & Co., 452 F.3d 494, 502-04 (6th Cir.

2006) (“Bec’a_u'se the district court effectively ‘converted Defendant’s motion for judgment on the
pleadings to a 'rnotien fer sumnrary- judgment, it should haue gr_ven both of the pnrties notice of such
conversion and prqvide_d a ‘redsonable opportunity to present all 'materiai made pertinent to such a
Inption ”’)- |

In thrs case, because‘ the Department s Renewal of Motron to Dismiss was filed after the close of
the pleadlngs and asks for the resolutlon of claims and defenses where only questions of law remain, the
Départment’s Renewal of Motion to Dismiss is not a motion for summary Judgment but is properly
classrﬁed asa motion for judgment on the pleadings pursuant to NRCP 12(c) and NRCP 12(h)(2).

As dlscussed prevrously, to ensure that the Leglslature 8 1nterests are adequately represented and
protected if the Court considers the ‘merits of - the Department s motion, it was necessary for the

b}

Legislature to file a Joinder in"the. motion. With.all parties properly represented, the Court can enter a

final judgment that adjudicates all the rights and liabilities of all the parties and terminates the action

pursnant to NRCP 54(b)_, if the Court rules dn the merits of the .Department’s motion. Additionally, to

.:guarantee that the Legislature’s interests are .adequately represented and protected if the Court grants the

Departrnent’s motion, it was necessary for the Legislature to file a J oinder in the motion to ensure that
any final judgment dispesing of Fernley’s action .is entered in favor of all the Defendahts, not just in
favor of the Department .

- When ruhng on the Department’s motion, ‘the Court may take judicial notrce of the official"
tegielaﬁve'histoﬂes of the C-Tax statutes that are. already -included in the record of this case without

converting thé Department’s ‘motion for judgmént on the pleadings into ‘a motion for summary

' judgment. Furthermore, because only questions of law remain in order for the Court to decide the merifs

.11-
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|| pleadings. However, if the Court finds it necessary to consider matters outside the pleadings—except

support of the converted motion.

of Fernley’s state constitiitional claims and the legal defenses raised by the Defendants, the Court may

resolve all outstanding claims- and defenses through the Department’s motion for judgment on the

for-the official legislative histories and any addiﬁonal matters of which the Court may take judicial
noti—ce—in.order for the Court t_o" decide the merits of Eemley’s state constitutional claims and the legal
defenses raised by the Defendants, the Legislaturé respectfully réquests the Court to: (1) inform the
parties that it.is converting the Iﬂoﬁén for judgment on the pleadings into a motion for summary

judgment; and (2) provide the parties with a reasonable opportunity to present additional material in

Finally, the L_p'gisla,tl.xre does no.t object to-Fernley’s request for a status conference concerning the
Departmént’s motion if the Cpurt believes.t.hat such a statuis confereng;:' would be helﬁful in reso]ving
the claims and d.éefe.nsgs raised in this Gase.

DATED: This__27th _ day of May, 2014.

Respectfully submitted,

BRENDA J. ERDOES
Legislative Counsel

By£

KEVIN C. POWERS

Chief Litigation Counsel

‘Nevada Bar No. 6781
kpowers@lcb.state.nv.us

J. DANIEL YU

.. Principal Deputy Legislative Counsél
Nevada Bar No. 10806
Dan.Yu@]Icb.state.nv.us

LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION
401 S. Carson Street )

Catson City, NV 89701

Tel: (775) 684-6830; Fax: (775) 684-6761
Attorneys for the Legislature .
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| mail, directed to the following:

CERTIFICATE OF SERVICE

I hereby certify that I dm an employee of the Nevada Legislative Counsel Bureau, Legal D1v1s1on, '
and that on the 27th . day of May, 2014, pursuant to NRCP 5(b) and the pames stipulation and
consent to service by ¢ e]ectromc means, I serv’ed a true and correct copy of the foregomg DEFENDANT
NEVADA LEGISLATURE S REPLY CON CERN]NG JOINDER IN NEVADA DEPARTMENT OF

TAXATION AND NEVADA TREASURER’S RENEWAL OF MOTION TO DISMISS, by electromc

JOSHUA J. HICKS ' .CATHERINE CORTEZ MASTO '

BROWNSTEIN HYATT FARBER SCHRECK, LLP Attorney General
50 W. Liberty St., Su1te 1030 . GINA C.:SESSION
Reno, NV 89501 . A © " "' Chief Deputy Attorney General
jhicks@bhfs.com o ANDREA NICHOLS

. . ) : . Senior Deputy Attorney General
CLARK V. VELLIS . . -. OFFICE OF THE ATTORNEY GENERAL
cvellis@nevadafirm.com . 5420 Kietzke Ln., Suite 202
c/o: Joshua J. Hicks . - . Reno, NV 89511

. ' - _ gsession@ag.nv.gov; anichols @ag.nv.gov
Attorneys for Plaintiff ©- Astorneys for-Defendants Nevada Department
City of Fernley, Nevada _ of Taxation and Kate Marshall, State Treasurer

An Emf)loyeé of the Legislative Counsel Bureau
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Case No.: 12 0C 00168 1B '
Dept. No.: 1

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Nevada
municipal corperation,

Plaintiff,
ORDER

VS.
STATE OF NEVADA, ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; NEVADA
LEGISLATURE and DOES 1-20, Inclusive,

Defendants,

This matter comes before the Court on Nevada Department of Taxation and Nevada
Treasurer’s Renewal of Motion to Dismiss filed on May 5, 2014. Defendant Nevada
Legislature’s Joinder in Nevada Department of Taxation and Nevada Treasure’s Renewal of
Motion to Dismiss was filed on May 6, 2014. City of Fernley’s Response to the Nevada
Department of Taxation and Nevada Treasure’s Renewal of Motion to Dismiss and to the
Nevada Legislature’s J. oigder Thereto and-Request for Status Conference was filed on May 16,
2014. Nevada Department of Taxation and Nevada Treasure’s Reply to City of Fernley’s

Response to Renewal of Motion to Dismiss was filed on May 23, 2014. A Request for

Submission of Renewal of Motion to Dismiss was filed on May 23, 2014. Defendant Nevada

-1-
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Legislature’s Reply Concerning J oinder. in Nevada Department of Taxation and Nevada
Treasurer’s Renewal of Motion to Dismiss was filed on May 27, 2014.

The Court notes that the original Motion to Dismiss was filed by Nevada Department of
Taxation and Nevada Treasurer on August 3, 2012. Nevada Legislature’s Joinder in Motion to
Dismiss and Exhibits to Joinder in Motion to Dismiss were filed on August 16, 2012. City of
Fernley’s Opposition to Motion to Dismiss was filed on August 20, 2012. Defendants’- Reply to
Opposition to Motion to Dismiss was filed on August 27, 2012. A Request for Submission of
Motion to Dismiss was filed on August 28, 2012. City of Fernley’s Opposition to Nevada
Legislature’s Joinder in Motion to Dismiss was filed on September 28,2012. Nevada
Legislature’s Reply in Support of Joinder of Motion to Dismiss was filed on October 8, 2012. An
Order was issued by this Court on October 15, 2012. In that Order Granting a Continuance to
Complete Discovery, this Court ordered that the Motions to Dismiss were denied at this time in
order to allow the Plaintiff a period of time to complete discovery. Additionally, that Order also
ordered that the Defendants, upon completion of a reasonable discovery period, be allowed to
renew their Motions to Dismiss, which will then be duly considered by the Court."

A Petition for Writ of Mandamus was filed with the Nevada Supreme Court. An Order
Granting in Part and Denying in Part Petition for Writ of Mandamus was issued by the Nevada
Supreme Court on January 30, 2013. Thereafter, this Court issued an Order Pursuant to Writ of
Mandamus on February 22, 2013.

Firstly, the Court would like to note that the Order from the Nevada Supreme Court in
this case Granting in Part and Denying in Part Petition for Writ of Mandamus stated that “the

district court was obligated under clear authority to dismiss the federal constitutional claims”

because “the City was reduired to bring its federal constitutional claims withinrtwo-years-efits
2.
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incorporation, and its failure to do so renders those claims barred by the statute of limitations.”
Following the Order from the Nevada Supreme Court, this Court issued an Order Pursuant to
Writ of Mandamus on February 22, 2013. Said Order granted Defendants’ Motions to Dismiss
“in respect to the federal constitutional claims being asserted by Plaintiff.” Therefore, this Court

would like to make clear the fact that Plaintiff’s first claim for relief and fifth claim for relief

have already been dismissed.

Secondly, the Court would like to address the issue of immunity. In its J oinder in Motion
to Dismiss, the Legislature presented the defense of immunity. The Legislature argued that the
Honorable Kate Ma\rshall, in her official capacity as Treasurer of the State of Nevada, enjoys

absolute immunity for liability for money damages. According to NRS 41.032(1),

no action may be brought ... against ... an officer or employee of the State or any
of its agencies or political subdivisions which is based upon an act or omission of
an officer, employee or immune contractor, exercising due care, in the execution
of a statute or regulation, whether or not such statute or regulation is valid, if the
statute or regulation has not been declared invalid by a court of competent

jurisdiction.
Additionally, according to NRS 41.032(2),

no action may be brought ... against ... an officer or employee of the State or any
of its agencies or political subdivisions which is based upon the exercise or
performance or the failure to exercise or perform a discretionary function or duty
on the part of the State or any of its agencies or political subdivisions or of any
officer, employee or immune contractor of any of these, whether or not the

discretion involved is abused.

The Legislature asserted that Treasurer Kate Marshall exercised due care in the execution
of the C-Tax statute. The Legislature also asserts that the C-Tax system involves an element of
official discretion. Therefore, under either NRS 41.032(1) or NRS 41.032(2), Treasurer Kate
Marshall should be granted immunity. The Court is in agreement with the Legislature that '

Treasurer Kate Marshall should be granted immunity under NRS 41.032(1)~Fherefore;-the-Court

-3-
Case No.
JA 1

66851
453




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

has determined that all claims against the Honorable Kate Marshall, in her official capacity as
Treasurer of the State of Nevada, shall be dismissed.

Thirdly, the Court would like to address the apparent confusion between the parties
regarding whether this Court should be deciding this case under a motion to dismiss standard or a
motion for summary judgment standard. After the parties filed their pleadings for the motion to
dismiss, this Court issued an order on October 15, 2012. That order stated the following:

The Plaintiff submits that the Court’s consideration of the Motions to Dismiss

filed in this matter should be considered as Motion for Summary Judgment; and,

as such, that it should be given a reasonable opportunity to complete discovery,

and therefore have a chance to demonstrate a genuine issue of material fact.

[citation omitted]. Therefore, good cause appearing, it is hereby ordered that the

Motions to Dismiss are denied at this time in order to allow the Plaintiff a period

of time to complete discovery; and it is hereby further ordered that the

Defendants, upon completion of a reasonable discovery period, may renew their

Motions to Dismiss which will then be duly considered by the Court.

The parties were evidentially confused by this ruling. Defendants renewed their Motion
to Dismiss a year and a half after the Court entered the foregoing order, so it appears to be
Defendants’ understanding that the Court would be deciding this case under a motion to dismiss
standard. However, Plaintiff argued in its Response to the Renewal of Motion to Dismiss that
“[tJhe Court’s ruling was ... that the Motion to Dismiss should be treated as a Motion for
Summary Judgment and that the City of Fernley should have an opportunity to demonstrate a
genuine issue of material fact.” Therefore, it is apparent that Plaintiff’s understanding is that the
Court would be deciding this case under a summary judgment standard and that it would be
given the opportunity to file a metion for summary judgment outlining the facts that have been

discovered during the past year and a half. In its Order Granting in Part and Denying in Part

Petition for Writ of Mandamus, the Nevada Supreme Court interpreted this Court’s ruling as
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follows: “The district court converted petitioners’ motions to dismiss to summary judgment
motions, denied those motions without prejudice, and granted the City a continuance.”

In order to ensure that the parties are on the same page going forward, the Court has
determined that it is necessary to outline the following. Puréuant to the Nevada Supreme Court’s
ruling in its Order Granting in Part and Denying in Part Petition for Writ of Mandamus and
pursuant to NRCP 12(b), Defendants’ original Motions to Dismiss shall be treated as and
converted into Motions for Summary Judgment. Plaintiff shall have twenty (20) days from the
date of this Order in which to file an Opposition to the Motions for Summary Judgment.

Defendants shall then have until July 14, 2014 in which to file their Replies.

Finally, the Court would like to notify the parties that it would like Plaintiff’s Opposition
to the Motions for Summary Judgment and Defendants’ Replies to discuss the actual application
of the C-Tax system, specifically how the férmula is applied to the various municipalities and
whether any discretion is permitted in the application of the C-Tax system.

Therefore, based on the foregoing, and good cause appearing, it is hereby ordered that

1. The parties are to take notice of the fact that Plaintiff’s first claim for relief and fifth

claim for relief have already been dismissed.

2. All claims against the Honorable Kate Marshall, in her official capacity as Treasurer
of the State of Nevada, shall be dismissed.

3. Defendants’ original Motions to Dismiss shall be converted into Motions for
Summary Judgment. Plaintiff shall have twenty (20) days from the date of this Order
in which to ﬁlé an Opposition to the Motions for Summary Judgment. Defendants

shall then have until July 14, 2014 in which to file their Replies to Plaintiff’s

Opposition.
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4. Plaintiff’s Opposition to the Motions for Summary Judgment and Defendants’
Replies shall discuss the actual application of the C-Tax system, specifically how the
formula is applied to the various municipalities and whether any discretion is
permitted in the application of the C-Tax system.

IT IS SO ORDERED.

Dated this "2 day of June, 2014.

20\ .

JAMES T. RUSSELL '\
DISTRICT JUDGE
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CERTIFICATE OF MAILING

I hereby certify that on theQ_fi)day of June, 2014, I served a copy of the foregoing

by placing the foregoing in the United States Mail, postage prepaid, addressed as follows:

Andrea Nichols, Esq.

Office of the Attorney General
5420 Kietzke Lane, Suite 202
Reno, NV 89511

Joshua Hicks, Esq.

Brownstein Hyatt Farber Schreck, LLP
50 West Liberty Street, Suite 1030
Reno, NV 89501

Clark Vellis, Esq.
Cotton, Driggs, Walch, Holley, Woloson & Thompson
800 South Meadows Parkway, Suite 800

Reno, NV 89521

Brandi Jensen, Esq.

Office of the City Attorney
595 Silver Lace Blvd.
Fernley, NV 89408

Kevin Powers, Esq.

Dan Yu, Esq.

Legislative Counsel Bureau
401 S. Carson Street
Carson City, NV 89701

tha Valenus
Law Clerk, Dept. 1
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

Appellant,

VS.

THE STATE OF NEVADA ex rel.
DEPARTMENT OF TAXATION;
THE HONORABLE DAN
SCHWARTYZ, in his official capacity
as TREASURER OF THE STATE OF
NEVADA; and THE LEGISLATURE

Supreme Court No.: 66851
District Court Case No.: 12 OC 00168 1B

OF THE STATE OF NEVADA,
Respondents.
JOINT APPENDIX
VOLUME 7 PART 2
Filed By:

Joshua J. Hicks, Esq.

Nevada Bar No. 6678
BROWNSTEIN HYATT
FARBER SCHRECK, LLP

50 West Liberty Street, Suite 1030
Reno, Nevada 89501

Telephone: (775) 622-9450
Email: jhicks@bhfs.com

Attorneys for Appellant City of Fernley,

Nevada
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1 Affidavit of Service Taxation City of Fernley 07/02/12 17
1 Affidavit of Service Treasurer City of Fernley 06/20/12 13-16
23 |Amended Memorandum of Costs and State of Nevada/Dept 10/09/15 | 4058-4177
Disbursements Taxation
7 Answer State of Nevada/Dept Tax/| 02/01/13 | 1384-1389
Treasurer
7 Answer to Plaintiff's Complaint Nevada Legislature 01/29/13 | 1378-1383
23 |Case Appeal Statement City of Fernley 11/07/14 | 4208-4212
1 Complaint City of Fernley 06/06/12 1-12
21 Defendant Nevada Legislature’s Reply in Nevada Legislature 07/25/14 | 3747-3768
Support of its Motion for Summary Judgment
21 Defendant's Opposition to Motion to Retax Costs State of Nevada/Dept 10/03/14 | 3863-3928
and Reply to Opposition to Motion for Costs Taxation
22 |Defendant's Opposition to Motion to Retax Costs State of Nevada/Dept 10/03/14 | 3929-3947
and Reply to Opposition to Motion for Costs Taxation
(Cont.)
1 Exhibits to Joinder in Motion to Dismiss Nevada Legislature 08/16/12 104-220
2 Exhibits to Joinder in Motion to Dismiss (Cont.) Nevada Legislature 08/16/12 221-332
1 Joinder in Motion to Dismiss Nevada Legislature 08/16/12 62-103
7 Joinder in Nevada Department of Taxation and Nevada Legislature 05/06/14 | 1421-1423
Nevada Treasurer's Renewal of Motion to
Dismiss
21 Memorandum of Costs and Disbursements State of Nevada/Dept 09/19/14 | 3788-3793
Taxation
21 Motion for Costs State of Nevada/Dept 09/19/14 | 3776-3788
Taxation
12 |Motion for Partial Reconsideration and City of Fernley 06/18/14 | 2005-2045
Rehearing of the Court's June 6, 2014 Order
7 Motion for Summary Judgment City of Fernley 06/13/14 [ 1458-1512
8 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1513-1732
9 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1733-1916
10 |Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1917-1948
11 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 [ 1949-2004
1 Motion to Dismiss State of Nevada/Dept Tax/| 08/03/12 41-58
Treasurer
1 Motion to Intervene Nevada Legislature 08/03/12 18-40
21 Motion to Retax Costs and Opposition to Motion City of Fernley 09/24/14 | 3794-3845
for Costs
7 Nevada Department of Taxation and Nevada State of Nevada/Dept Tax/| 05/05/14 | 1414-1420
Treasurer's Renewal of Motion to Dismiss Treasurer
7 Nevada Department of Taxation and Nevada State of Nevada/Dept Tax/| 05/23/14 | 1433-1437
Treasurer's Reply to Response to Renewal of Treasurer
Motion to Dismiss
12 |Nevada Department of Taxation's Opposition to State of Nevada/Dept 07/11/14 | 2053-2224
Plaintiff's Motion for Summary Judgment Taxation
13  |Nevada Department of Taxation's Opposition to State of Nevada/Dept 07/11/14 | 2225-2353
Plaintiff's Motion for Summary Judgment (Cont.) Taxation
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City of Fernley v. State of Nevada et al., Case No. 66851
Volume Document Filed By Date Bates
Number Stamp
Number
23  [Notice of Appeal City of Fernley 11/07/14 | 4205-4207
22  |Notice of Entry of Order Nevada Legislature 10/08/14 | 4001-4057
23  [Notice of Entry of Order State of Nevada/Dept 10/17/14 | 4195-4204
7 Notice of Entry of Order Denying City of Fernley's| State of Nevada/Dept Tax/| 12/19/12 | 1364-1370
Motion for Reconsideration of Order Dated Treasurer
November 13, 2012
7 Notice of Entry of Order Granting A Continuance City of Fernley 10/19/12 | 1344-1350
to Complete Discovery
3 Notice of Entry of Order Granting Nevada Nevada Legislature 09/04/12 651-657
Legislature's Motion to Intervene
7 Notice of Entry of Order on Defendant's Motion | State of Nevada/Dept Tax/| 11/15/12 | 1354-1360
for Extensions of Time to File Answer Treasurer
1 Notice of Non-Opposition to Legislature's Motion | State of Nevada/Dept Tax/| 08/06/12 59-61
to Intervene Treasurer
2 Opposition to Motion to Dismiss and Motion for City of Fernley 08/20/12 331-441
Continuance Pursuant to NRCP 56(F)
3 Opposition to Motion to Dismiss and Motion for City of Fernley 08/20/12 442-625
Continuance Pursuant to NRCP 56(F) (Cont.)
2 Opposition to Motion to Nevada Legislature's City of Fernley 08/20/12 324-330
Motion to Intervene
13  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2354-2445
and Nevada Treasurer's Renewal of Motion to
Dismiss
14  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2446-2665
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
15 |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2666-2819
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
16  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2820-2851
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
17  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2852-2899
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
4 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 662-881
Motion to Dismiss
5 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 882-1101
Motion to Dismiss (Cont.)
6 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 | 1102-1316
Motion to Dismiss (Cont.)
17  |Opposition to Nevada Legislature's Joinder in City of Fernley 07/11/14 | 2900-2941
Nevada Department of Taxation and Nevada
Treasurer's Renewal of Motion to Dismiss
20 |Opposition to Plaintiff's Motion for Partial Nevada Legislature 07/11/14 | 3586-3582
Reconsideration and Rehearing of the Court's
June 6, 2014 Order
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Number

12 |Opposition to Plaintiff's Motion for Partial State of Nevada/Dept Tax/| 07/11/14 | 2049-2052
Reconsideration and Rehearing of the Court's Treasurer
June 6, 2014 Order and Countermotion for Order
Dismissing Nevada Department of Taxation

17  |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 2942-3071
Judgment

18 |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3072-3292
Judgment (Cont.)

19 Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3292-3512
Judgment (Cont.)

20 |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3515-3567
Judgment (Cont.)

7 Order (Converting Motion to Dismiss to Motion First Judicial District Court | 06/06/14 | 1451-1457
for Summary Judgment, Setting Briefing
Schedule and Dismissing Treasurer)

22 |Order and Judgment First Judicial District Court | 10/06/14 | 3948-4000

7 Order Denying City of Fernley's Motion for First Judicial District Court | 12/17/12 | 1361-1363
Reconsideration of Order Dated November 13,
2012

7 Order Granting A Continuance to Complete First Judicial District Court | 10/15/12 | 1341-1343
Discovery

7 Order Granting in Part and Denying in Part Nevada Supreme Court 01/25/13 | 1373-1377
Petition for Writ of Mandamus

23 |Order Granting Nevada Department of First Judicial District Court | 10/15/14 | 4190-4194
Taxation's Motion for Costs

3 Order Granting Nevada Legislature's Motion to First Judicial District Court | 08/30/12 648-650
Intervene

7 Order on Defendant's Motion for Extensions of First Judicial District Court | 11/13/12 | 1351-1353
Time to File Answer

7 Order Pursuant to Writ of Mandamus First Judicial District Court | 02/22/13 | 1390-1392

21 Order Vacating Trial First Judicial District Court | 09/03/14 | 3773-3775

23  |Plaintiff's Motion to Strike, or Alternatively, City of Fernley 10/14/14 | 4178-4189
Motion to Retax Costs

21 Plaintiff's Objections to Nevada Legislature's City of Fernley 10/02/14 | 3846-3862
Proposed Order and Request to Submit
Proposed Order and Judgment

7 Pretrial Order First Judicial District Court | 10/10/13 | 1393-1399

7 Reply Concerning Joinder in Nevada Department Nevada Legislature 05/27/14 | 1438-1450
of Taxation and Nevada Treasurer's Renewal of
Motion to Dismiss
Reply in Support of Joinder in Motion to Dismiss Nevada Legislature 10/08/12 | 1317-1340

3 Reply in Support of Motion to Intervene Nevada Legislature 08/24/12 626-635

21 Reply in Support of Plaintiff's Motion for Partial City of Fernley 07/25/14 | 3709-3746

Reconsideration and Rehearing of the Court’s
June 6, 2014 Order as to Defendant Nevada
Legislature
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Number
20 |Reply in Support of Plaintiff's Motion for City of Fernley 07/25/14 | 3674-3708
Summary Judgment Against Defendants Nevada
Department of Taxation and Nevada Treasurer
20 |Reply in Support of Plaintiff's Motion for Partial City of Fernley 07/25/14 | 3641-3673
Reconsideration and Rehearing of the Court's
June 6, 2014 Order as to Defendant's Nevada
Department of Taxation and Nevada Treasurer;
Plaintiff's Opposition to Countermotion for Order
Dismissing Nevada Department of Taxation
20 |Reply in Support of Plaintiff's Motion for City of Fernley 07/25/14 | 3606-3640
Summary Judgment Against Defendant Nevada
Legislature
21 Reply to Opposition to Countermotion for Order State of Nevada/Dept 08/01/14 | 3769-3772
Dismissing Nevada Department of Taxation Taxation
3 Reply to Opposition to Motion to Dismiss State of Nevada/Dept Tax/ | 08/27/12 636-647
Treasurer
20 |Reply to Plaintiff's Opposition to Nevada State of Nevada/Dept 07/25/14 | 3583-3605
Department of Taxation and Nevada Treasurer's Taxation
Renewal of Motion to Dismiss
7 Response to Nevada Department of Taxation City of Fernley 05/16/14 | 1424-1432
7 Second Stipulation and Order Regarding Change Parties/First Judicial 03/17/14 | 1406-1409
of Briefing Schedule District Court
7 Stipulation and Order for an Extension of Time to Parties/First Judicial 04/11/14 | 1410-1413
File Responses to Discovery Requests; Extend District Court
Certain Discovery Deadlines and Extend Time to
File Dispositive Motions
7 Stipulation and Order Regarding Change of Parties/First Judicial 02/19/14 | 1403-1405
Briefing Schedule and Plaintiff's Response to District Court
Defendant's Motion to Strike Plaintiff's Jury
Demand
12 [Stipulation and Order Regarding Change of Parties/First Judicial 06/25/14 | 2046-2048
Briefing Schedule and Setting Hearing for Oral District Court
Argument
7 Stipulation and Order Regarding Defendant's Parties/First Judicial 10/23/13 | 1400-1402
Motion to Strike Plaintiff's Jury Demand District Court
3 Stipulation and Order Regarding Joinder to Parties/First Judicial 09/18/12 658-661
Motion to Dismiss District Court
23 |Transcript of Hearing Court Reporter 01/07/15 | 4213-4267
7 Writ of Mandamus Nevada Supreme Court 01/25/13 | 1371-1372
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ANSWER TO PLAINTIFE’S COMPLAINT

Defcn'dant the Legislature of the State of chada (Legislature), by and through its counsel, the

;Legal Division .of the Leg151at1vc Counsel Burean undcr NRS 218F. 720 hereby subnuts the

{

. 'Leglslature s Answer to Plaintiff’s Complaint, wh1ch Plaintiff filed on June 6, 2012

ADMISSIONS AND DENJALS OF THE ALLEGATIONS
' PARTIES |

T 1. The Legislature admits the City of Fernley is a Nevada municipal corporation Iocatéd in

| Lyon County, Nevada. The Legislature is without knowledge or information sufficient to form a belief

i :as to the truth of the remaining aﬁegations in paragraph 1 and denies them.

M 2-3. The Legislature admits the allegations in paragraphs 2-3.
h 'BACKGROUND

the truth of the allegations in paragraphs 4-18 and denies them.,

"q 19. The Legislature denies the allegations in paragraph 19.
FIRST CLAIM FOR RELIEF -
(Demal of Equal Protection in Violation of Sectlon 1 of the
Fourteenth Amendment to the United States Constitution)

. T§20-27. . The Legislature dcmes the allegatlons in paragraphs 20-27.
SECOND CLAIM FOR RELIEF -

(Violation of the Separation of Powers cmiisé of the Nevada Constitution)

q9 28-36. The Legislature denies the allegations in paragraphs 28-36.

" QN 4-18. The Legislaturé is without knowledge. or information sufficient to form a belief as to:

Case No. 668
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THIRD CLAIM FOR RELIEF

) (Creation of a Special Law in Violation of Article 4, -Section 20 of the Nevada Constitution)

‘][EII 37-43 The Legjslature denies the allegatlons in paragraphs 37-43
FOURTH CLAIM FOR RELIEF

_ : (Violation of Article 4, Section 21 of the Nevada Cons@itution).‘
bi 44—4.9: The 'Legislat‘ure denies thé allegations in paragraphs 44-49. | .

| FIFTH CLAIM FOR RELIEF |

(Demal of Due Process in Vlolatlon of Section 1 of
the 14th Amendment to the United States Constitution)
ﬁ‘][ 50-57. 'The 'I_Jegislafure denies the allegations in paragtaphs 50-57.
| SIXTH CLATM FOR RELIEF
.(Declaratory Relief)

q 5864 The Legislature denies the allegations in paragraphs 58-64.

SEVENTH CLAIM FOR RELIEF
(Inj.un.ctiw_r'—e Relief) |
‘f[‘][ 65-70. Th(f, Legislaturq deniés thé allegations in paragrz;phs 65-70.
- AFFIRMATIVE DEFENSES

1. The Leglslature pleads as an afﬁrmatxve defense that the Complaint fails to state a claim upon

whmh rehef can be granted

i 2, The Legislature pleads as affumai:ive'defeﬁ_ses that Plaintiff lacks gapaéity_ to. sue and

1 are not ripe for adjudication; and that the Court lacks jurisdiction of the_subjedt matter.

standing; that Plaintiff’s claims do not present a justiciable case or controversy; that Piaintiff"s claims

Case No. 668
13
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1| 3. The Legislature pleads as an affirmative dqfensé that Plaintiff’s .claims are barr_ed by. the

2 || doctrine. of immunity, includji'ng,' without limitation, sovereign immunity, ofﬁc;ial immunity,
- 3 |[ discretionary function fmmunity, absolute immunity and qualified impunity. |

4 4. The Legislature plea;ds as affirmative def.enses that Plaintiff’s claims are baﬁed by the statute

5 of limitations, laches estoppel and waiver.

6. | 5 The Leglslature pleads as an affirmative defense that, pursuant to NRS 218F 720, the

7 [|Legislature may not be assessed or held liable for any ﬁ]ing or other court fees or the attorney’s fees or

8 ;:otl;er fees, costs or c;e).(penées_. of any other p-arties; .

ol 6. The Legislature m%ﬁcs its right to plead, raise or assert any additional ﬁmaﬁve defenses |
10 jzwhich are not presenily known to the Legislature, following its reasonab]e" inguirs_( ‘under the |
11 | eircumstances, but which ﬁay become lqlown to the Legislature’ as a. result of di_s_c_:ovefy, further
12 pleadings, or the acquis_if.:ion of information from any other source during the course of this litigation.

13 |  PRAYER FOR RELIEF
4 ll Theeg aturs prays for the following relief:
15 1. That the Court enter judgment in favor of the Legislature gnd agalnst Plaintiff on .all claims |
16 'and prayers for relief directly or indirectly pled in the Complaint;
‘17 2. That the Court enter judgment in favdr of the Legisiaﬁré éﬁd 'agaiils.t Pla.i,nti'ff. for the
18 fLeéislatui'.e’s costs and attorney’s fees as determined by law; and | .
19 3. That the Court grant suc;h other relief in favor of the Legislature and against Plaintiff' as the
20 ;?_Court may deem just and proiJer. |
allr
22 l/
23 |l
24 i'll
-4- ‘ :
Case No. 66851
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AFFIRMATION

The undersigned hereby affirm that this document does .not contain “personal information about

| any person” as defined in NRS 239B.030 and 603A.040;

'DATED: This __29th _ day of January, 2013.

Respectfully submitted,

BRENDA J. ERDOES

- Legislative Counsel

. By:

KEVIN C. POWERS

Chief Litigation Counsel

Nevada Bar No. 6781 -
kpowers@Icb.state.nv.us

J. DANIEL YU .
Principal Deputy Legislative Counsel
Nevada Bar No. 10806
Dan.Yu@]eb.state.ny.us

LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION
401 S. Carson Street

Carson City, NV 89701

Tel: (775) 684-6830; Fax: (775) 684-6761
Attorneys for the Legislature .

-5-
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CERTIFICATE OF SERVICE

I hereby.certify that I am an employee of the Nevada Legislative Counsel Bureau, Legal Division,

and that on the __29th _ day of January,. 2013, pursuant to NRCP 5(b) and the parties’ stipulation and

consent to service by electronic means, I served a true and correct copy of the Legislature’s Answer to |

Plaintiff’s Complaint, by electronic mail, directed to the foilowing:

JOSHUA J. HICKS

| CLARK V. VELLIS

SEAND.LYTTLE
BrowWNSTEIN HYATT FARBER SCHRECK, LLP

' 50 W, Liberty St., Suite 1030
I| Reno, NV 89501 :
1| jhicks@bhfs.com

.cvellis@bhfs.com

slﬂtle@bhfs.com .
Attorneys for Plaintiff
City of Fernley, Nevada

An Employee of the Legislative Counsel Bureau

" Case No. 664
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Office of the Attorney General
Reno, NV 89511

5420 Kietzke Lane, Suite 202
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| CATHERINE CORTEZ MASTO
I+ Attorney General

GINA C. SESSION

 Chief Deputy Attorney General
tiNevada Bar No. 5493

1100 N. Carson Street

} Carson City, Nevada 89701-4717
1{775) 684-1207

1 Email: gsession@ag.nv.gov
{FANDREA NICHOLS

I Senior Deputy Attorney General
{{ Nevada Bar No. 6436

115420 Kietzke Lane, Suite 202
[{Reno, NV 89511

1{775) 688-1818
Hranichols@ag.nv.gov

f'_'.i-Jv!\f-tten.'aey-,s, for Defendants Nevada Department of Taxation
fand Kate Marshall, State Treasurer

© ® N O ;A W N

s
- D

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

o ek
W N

Case No.: 12 OC 00168 1B

-
P -

|CITY OF FERNLEY, NEVADA, a Nevada .
i} municipal corporation,

Plaintiff,

Dept. No.: |

-t

e
-~ O

o

DEPARTMENT OF TAXATION; THE

1 HONORABLE KATE MARSHALL, in her

{1 official capacity as TREASURER OF THE
%STA‘FE OF NEVADA,; THE LEGISLATURE

1 OF THE BTATE OF NEVADA, and DOES 1-
1120, Inclusive,

K

)
)
)
)
)
~ )
1 STATE OF NEVADA, ex rel. THE NEVADA ;
j
)
)
)
)
)
)

Defendants,

N

)
" ANSWER

Defendants, the State of Nevada, ex rel. its Department of Taxation and Kate Marshall, in'

NN
1 S N X

Ther officlal capacity as Treasurer of the State of Nevada, by and through counsel, Catherine |

N
D

[cortez Masto, Attorney General of the State of Nevada, Gina Session, Chief Deputy |

N
<

Attorney General, and Andrea Nichols, Senior Deputy Attorney General, hereby answer

N
(co}

Plaintiff's Complaint in the above-entitled actlo:, and admit, deny, and aver aa ggell%i . g g 54 |
JA




Reno, NV 859511
—

Office of the Attamﬁy' General
-
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5420 Wistrka Lane, Suite 202

- —
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1. Defendants admit the allegations of paragraphs 1, 2, 3, 4, 5, 6, and 7 of |

-

Plarntrff's Comptarnt _
2. Answenng paragraph 8 of Plaintiff's Complamt Defendants deny Plaintiff's

;alilegation-s that, “Tier 1 Distributions go to Nevada’s seventeen (17) counties, in varying

:tamou’n;ts based on the faetors described in paragra;_.}h 8 above." Defendants affirmatively _:
,;galilege th»e tasct%ors are in paragraph 7 of Plaintiffs Complaint. Defendants admit the i'
rem?ain:ing-alfeg.attoﬂ:s of [).,asragrapfh 8 of Plaintiffs Complaint. | '
3. Answering paragraplhs 9 of Plainliff's Eomp}atnst, Defendants admit Plaintiffs

@cp_-xrcam-hcbm

#{ allegations that, "Femley mcorporated in 2001. Fernley is the only municipality to |

F incerporate in Nevada since the C-Tax system was implemented in 1997.” Defendants also

. O

f_,.admrft Plaintiff's allegations t.hat, “in 2001, the year Fernley incorporated, it received $1 10,685 |

C-Tax distributions. In 2011, Femley received $143,143 in C-Tax distributions.” |
il Defendants deny the remainder of the allegations of paragraph 9 of Plaintiff's Complaint. '

FxN
F-N

4 Answering paragraph 10 of Plaintiff's Cemataiﬂt,_ Defendants are without |

-
.

N
(5>}

N
P

Rnowte or information sufficient to form a belief as to the truth of Plaintiff's allegations,
and on fhat basis deny them. _ |
5. Defendants deny the allegations of paragraph 11 of Plaintiff's C'omplasiﬂ;t.'

. 6. Answering paragraph 12 of Plaintiffs Complaint, Defendants deny Plaintiff's
allegatren that the C-Tax distribution for 2010—2011 to Ely was $1,142, 528 Defendants {
admrt the remainder of the allegations of paragraph 12 of Plaintiffs Complaint. |
7. Defendants admit the atlegatlons of paragraph 13 of Plaintiffs Complaint.

8. Pefendants deny the allegations of paragraph 14 of Plaintiff's Complaint.

| 9. Defen-nsts are without knowledge er information sufficient to form a beﬁef as
to the truth of the allegations of paragraph 15, 16, 17, and 18 of Plaintiff's Complalnt and on
that basis deny them. ' |
| 10. Defendants deny the allegations of paragraph 19 6 ‘
11.. Answering paragraph 20 of Plaintiff's Complaint, Defendants repeat, reatte.ge and
| incorporate by reference their responses to paragraphs 1 through 19 of Plarntrﬁhﬁdmpléé&gss 1

N
.o

2
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12. Defendants admit the allegations of paragraph 21 of Plaintiff's Complaint.

13. Defendants deny the allegations of paragraphs 22, 23, 24, 25, 26, and 27 of |

| Plaintiff's Complaint

14.  Answering paragraph 28 of Plaintiffs Complaint, Defendants repeat, reallege and

incorporate by reference their responses to paragraphs 1 through 27 of Plaintiffs Complaint.

16. Defendants admit the allegations of paragraphs 29, 30, and 31 of Plaintiff's |

' Comptaint.

16. Defendants deny the allegations of paragraphs 32, 33, 34, 35, and 36 of |

{| Praintiffs Complaint.

17.  Answering paragraph 37 of Plaintiffs Complaint, Defendants repeat, reallege and |

'Z.incerporate by reference thelr responses to paragraphs * through 36 of Plaintiffs Complaint.

- 18.  Defendants admit the allegations of paragraph 38 of Plaintiff's Complaint.
19. Defendants deny the allegations of paragraphs 39, 40, 41, 42, and 43 of |

 Plaintiff's Complaint,

20.  Answering paragraph 44 of Plaintiffs Complaint, Defendants repeat, reallege and

incorporate by reference their responses to paragraphs 1 through 43 of Plaintiff's C.oﬁ%plavmt. i

21.  Defendants admit the allegations of paragraph 45 of Plaintiff's Complaint.
22, Defendants deny the allegations of paragraphs 46, 47, 48, and 49 of Plaintiff's

Complaint.

23.  Answering paragraph 50 of Plaintiffs Complaint, Defendants repeat, reallege |

and incorporate by reference their responses to paragraphs 1 through 49 of Plaintiff's

H Complaint.

24.' Defendants admit the allegations of paragraph 51 of Plaintiff's Complaint.
25. Defendants deny the allegations of paragraphs 52, 53, 54, 55, 66, and 57 |

| Plaintiff's Complaint.

26.  Answering paragraph 68 of Plaintiff's Complaint, Defendants repeat, reallege |

and incorporate by reference their responses to paragraphs 1 through 57 of Plaintiff's

| Complaint. Case No. 66851
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. 27. Defendants deny the allegations of paragraphs 69, 60, 61, 62, 63 and 64 of

Plaintiffs Complaint.

28, A-nsweri:ng paragraph 65 of Plaintiff's Complaint, Defendants repeat, realle'ge

;;and incdrporate by reference their responses to paragraphs 1 through 64 of Plaintiffs |

Complaint.

29, Defendants deny the allegations of paragraphs 66, 67, 68, 69, and 70 of |

f Plaintiff's Complaint.
AFFIRMATIVE DEFENSES

Plaintiff's Compfamt fails to state a claim upon which relief can be granted.

-—t

10 2. Plaintiff's claims are barred by Ivaches
11 3 Pta-t@nzti'ff’s claims are barred by unclean hands,
12 |t 4. Plaintiff's claims are barred by the doctrine of estoppel.
13} - 5. Plaintiff failed to exhaust administrative remedies.
14}l 6. Plaintiff lacks standing. |
'I 15 A 7.  Plaintiff failed to mitiéate damages, if any. 4
16 8. The relief Plaintiff requests is contrary to public policy.
17 9. Plaintiffs claims for money damages are barred by the doctrine of sovereign |
18 rmmumty | | _ | |
19 | 10.  Plaintiffs claims are time barred by the statute of limitations.
20 11.  Defendants are protected by discretionary act immunity.
21| ' 12.  Plaintiffs’ claims against the state and persons acting in their ofﬁgiat capacities
22 | are barred by the Eleventh Amendment.” - , ' |
23 13, Defendants conduct did not viclate etearly established statutory or constltutlonat
24 [frights of which a reasonable person would have known. 4 |
25 . 14.  Pursuant to NRCP 11, as amended, alf posstb'-te affirmative defenses may not
26 '?have been alleged herein insofar as sufficient facts were not available after reasonable
27 ||inquiry upon the filing of Defendants’ Answer, therefore, Defendants reserve the right to
28 Case No. 66851
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{|amend this Answer to allege additional affirmative defenses if subsequent investigation
 warrants.
WHEREFORE, Defendants pray as follows:

(1) - That Plaintiff take nothing by virtue of its Complaint.
(2)  That Defendants have judgment for their costs and attorney fees as determined |
?iby law. | '
| (3)  For such other and further relief as the Court may deem just and proper.
Respectfully submitted this _LiSZay of January, 2013.

CATHERINE CORTEZ MASTO -
Attorney General

© oo N O g A~ LN

g
Lun)

<

By: LA £ A
ANDREA NICHOLS '
Senior Deputy Attorney General
| Nevada Bar No. 6436
' 5420 Kietzke Lane, Suite 202
i Reno, NV 89511

(775) 668-1818

Attorneys for Defendants
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CERTIFICATE OF SERVICE

| hereby certify that | am an employee of the Office of the Attorney General of the |
|| State of Nevada and that on this ll/ day of February, 2013, pursuant to NRCP 5(b) and |
i‘;%fthe parties’ stipulation and consent to service by electronic means, | served a true copy of |

':f the foregoing ANSWER, by electronic mail, directed to the following:

iJoshua Hicks, Esq.

if Clark Vellis, Esq.

tSean Lyttle, Esq.

' Brownstein Hyatt Farber Schreck, LLP
150 W. Liberty Street, Suite 1630

1 Reno, NV 89501 _

| jhicks@bhfs.com

-cvellis@bhfs.com

Eslyttle@bhfs.com

i Kevin Powers, Esq.

il Legislative Counsel Bureau
1140% S. Carson Street '
[Carson City, NV 89701
Ifkpewers@mb..state.ﬂv.as

i Brandi Jensen, Ferntey City Attorney
# Office of the City Attorney

11695 Silver Lace Bivd.

I Fernfey, NV 89408
 bjensen@cityoffernley.org

_.\
~ .

UI/M//,L, d@&um

An Employee of the Office
of the Attorney General

-
[0}
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ALAN GLOVER
BY Q@’w CLER¥
" DEFUTY

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Nevada
municipal corporation,

Plaintiff,
ORDER PURSUANT TO

WRIT OF MANDAMUS

STATE OF NEVADA ex rel. THE
NEVADA DEPARTMENT OF
TAXATION; THE HONORABLE KATE
MARSHALL, in her official capacity as
TREASURER OF THE STATE OF
NEVADA,; and DOES 1-20, inclusive.

Defendants.

This matter is before this Court on a Writ of Mandamus issued on January 25,2013 by
the Nevada Supreme Court, instructing this Court to vacate its Order of October 15, 2012, to the
extent that it refused to dismiss or grant summary judgment on the City’s federal constitutional

claims and to enter an order dismissing those claims.

Pursuant to the Writ of Mandamus and Order Granting in Part and Denying in Part
Petition for Writ of Mandamus issued by the Nevada Supreme Court on January 25, 2013, which
is incorporated herein by reference,

IT IS HEREBY ORDERED that this Court’s Order of October 15, 2012 is vacated to the
extent that it denied the Defendants’ Motion to Dismiss in regard to the federal constitution
claims being asserted by Plaintiff, arid the Motion to Dismiss filed on August 3, 2012, by the

Defendants, State of Nevada, ex rel. its Department of Taxation and Kate Marshall, in her

official capacity as Treasurer of the State of Nevada, and joined into by the Intervenor-

Case No. 66851
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Defendant, the Legislature of the State of Nevada, is hereby granted in respect to the federal

constitutional claims being asserted by Plaintiff and denied at this time in respect to the other

claims being asserted therein.
DATED this 2./ “day of February, 2013.

Jap e

J T/RUSSELL"
Digtrictdudge

Case No. 66851
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CERTIFICATE OF SERVICE
. S P
The undersigned, an employee of the District Judge, hereby certifies that on the ¢ day

of February, 2013, I served the foregoing by depositing a copy thereof in the U.S. Mail at Carson
City, Nevada, postage paid, addressed as follows:

Kevin C. Powers, Esq.

Legislative Counsel Bureau, Legal Division
401 S. Carson Street

Carson City NV 89701

Joshua J. Hicks, Esq.

Clark V. Vellis, Esq.

Sean D. Lyttle, Esq.

Brownstein Hyatt Farber Schreck, LLP
50 West Liberty Street #1030

Reno NV 89501

Catherine Cortez Masto, Esq.
Attorney General

Gina C. Session, Esq.
Deputy Attorney General
100 N. Carson Street

Carson City NV 89701

Andrea Nichols, Esq.

Senior Deputy Attorney General
5420 Kietzke Lane #202

Reno NV 89511

Brandi Jensen, Esq.
Fernley City Attorney
595 Silver Lace Blvd.
Fernley NV 89408

Condae

Christine Erven
Judicial Assistant, Department I

Case No. 66851
TA 1392




o 0 N AT R W N e

NN RN N NN NP
juny
® 3 s R v N RSIETELETELERZRRER

( (.
CaseNo.  120C 00168 IB REC'DAFILED
Dept.No. 1 20130CT 10 AMII: K2
 ALAN GLOVER
%vkwm FRY

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

-00o-
CITY OF FERNLEY, NEVADA, a Nevada
municipal corporation,

Plaintiff,
PRETRIAL ORDER

VS.

STATE OF NEVADA ex rel. THE
NEVADA DEPARTMENT OF
TAXATION; THE HONORABLE KATE
MARSHALL, in her official capacity as
TREASURER OF THE STATE OF
NEVADA; and DOES 1-20, inclusive,

Defendants.

A trial of this matter has been scheduled by the parties for May 12, 2014, beginning at

1:30 p.m. and lasting 8 ¥ days. Therefore,

IT IS fIEREBY ORDERED that:
L MANDATORY PRETRIAL CONFERENCE

A. Counsel for the parties shall set a mandatory pretrial conference with the Court to be
held within 60 days of the trial date. The dates set out in this Order may be changed as a result

of the pretrial conference.

B. The purpose of this conference is to expedite settlement or other appropriate

disposition of the case. Counsel and the parties must be prepared to discuss the following:

1. status of 16.1 settlement discussions and a review of possible court assistance;
Case No. 66851
JA
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2. alternative dispute resolution techniques appropriate to this case;

3. simplification of issues;

4. the nature, extent, limitations, and timing of all discovery;

5. any special case management procedures appropriate to this case;

6. any trial setting issues;

7. any possible amendments to pleading or additional parties; and

8. any other matters that may aid in the prompt disposition of this action. (See NRCP 1)

C. The following persons are required to attend the conference unless excused by the

Court, which can be accomplished at the setting.
1. trial or lead counsel for all parties; and
2. the parties (if the party is an entity, an authorized representative).

3. if'the parties wish to discuss settlement, a representative with negotiating and settling

authority.
D. Parties desiring a settlement conference before another judge shall so notify the court
at the setting.

II. DISCOVERY
A. The parties will complete discovery in this case no later than April 11, 2014. -

B. Expert disclosures pursuant to NRCP 16.1(a)(2) shall be made no later than
February 11, 2014 and rebuttal expert disclosures pursuant to NRCP 16.1(a)(2) shall be made
no later than February 26, 2014. The Court may, upon good cause or by stipulation of the
parties, relieve a party of the duty to prepare a written report pursuant to NRCP 16.1 (a)(2)B.

C. Prior to filing any discovery motion, the attorney for the moving party must consult
with opposing counsel about the disputed issues. Counsel for each side must present to each

other the merits of their respective positions with the same candor, specificity, and support as

during the briefing of discovery motions.

D. Ifboth sides desire a dispute resolution conference pursuant to NRCP 16 1(d)
counsel must contact the Court's Judicial Assistant at (775) 882-1996 to obtain a date and time

for the conference that is convenient to all parties and the Court. If the parties canfgtaRISCaHER
JA 1394
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the need for a conference, the party seeking the conference must file and submit a motion in that

regard.

E. A continuance of trial does not extend the deadline for completing discovery. A
request for an extension of the discovery deadline, if needed, must be included as part of any
motion for continuance.

F. A party objecting to a written discovery request must, in the original objection,
specifically detail the reasons that support the objection, and include affidavits or other evidence
for any factual assertions upon which an objection is based.

G. Any materials which are requested by either party to which an objection is made on
the grounds of privilege, work product or relevance are to be produced to the Court in camera on

or before the date upon which the response to those requests are due. This procedure will apply

to any request to which a reply is required, regardless of its for or when it is made.

III. PRETRIAL MOTIONS
A. All motions to amend pleadings, add parties or motions that are dispositive shall be

served, filed and submitted for decision no later than March 28, 2014.

B. Motions in limine shall be served, filed and submitted for decision no later than
April 25, 2014. Except upon a showing of unforeseen extraordinary circumstances, the Court
will not entertain any pretrial motions filed or orally presented after these deadlines.

C. Unless the Court orders otherwise, legal memoranda submitted in support of any
motion shall not exceed fifteen (15) pages in length; opposition memoranda shall not exceed
fifteen (15) pages in length, and reply memoranda shall not exceed five (5) pages in length.
These limitations are exclusive of exhibits.

1V. TRIAL STATEMENT
A. A trial statement on behalf of each party, pursuant to Rule 10 of F.J.D.C.R., shall be

hand-delivered to opposing counsel, filed herein and a copy delivered to chambers no later than

5:00 o'clock p.m., May 7, 2014, five (5) calendar days before trial.

B. The trial statement shall contain:

1. A concise statement of the claimed facts supporting the party’s claims oxdefensesss |
TA 1395
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2. A statement of admitted or undisputed facts.

3. A statement of issues of law supported by a memorandum of points and authorities.
4. In non-jury cases, a list of summaries or schedules referring to attached itemized
exhibits concerning any subject matter which involves accounting, computation,
chronology, or similar detail data reasonably calling for orderly itemization (e.g., wages,
income, expenses, inventories, business operations, tax computations, disability periods,
property losses, itemizations of claimed losses or injuries, the data and reasons upon
which an expert bases his or her opinion (not the opinion itself) which clearly reflects the
claims, defenses, or offers of proof of the party in such respects, together with reference
to the records or other source upon which such summaries or schedules are based.

5. The names and addresses of all witnesses, except impeaching witnesses.

6. A list of special questions requested to be propounded to prospective jurors.

7. Any other appropriate comment, suggestion, or information which may assist the
Court in the trial or disposition of the case.

V. JURY INSTRUCTIONS

A. The parties shall exchange all proposed jury instructions and verdict forms one week
prior to trial. The parties should then meet, confer, and submit to the Court, if possible, one
complete set of agreed-upon jury instructions and verdict forms.

B. If the parties do not agree to all proposed instructions, they shall jointly submit a set
containing only those instructions that-are mutually agreeable. Each party may individually
submit any additional proposed jury instructions and/or verdict forms.

C. All jury instructions and verdict forms, whether agreed upon by both parties or
proposed by a party individually, shall be exchanged with all parties and delivered to the court
five (5) days prior to trial. Additionally, the parties shall provide all instructions and verdict
form, whether agreed upon or not, by email to the Court in Word or WordPerfect.

D. All original instructions shall be accompanied by a separate copy of the instruction '
containing a citation to the form instruction, statutory or case authority supporting that

instruction. All modifications made to instructions taken from statutory authority; Newagagsgs 1
IA 1396
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Pattern Jury Instructions, Devitt and Blackmar, CALJIC, BAII or other form instructions shall be
specifically noted on the citation page. The instructions shall include copies of the instruction

form for any further instruction submitted from any source other than Nevada Pattern Jury

Instructions.

V1. MISCELLANEOUS

A. The Court expects that all counsel will cooperate to try the case within the time set.
Trial counsel are strongly encouraged to meet and confer regarding the order of witnesses,

stipulated exhibits and any other matters which will expedite trial of the case.

B. Jurors will be permitted to take notes and propose written questions during the
trial through the Judge.

C. Trial counsel for all parties shall contact the Carson City Court Clerk's Office at
(775) 887-2082 no later than one week prior to trial, to arrange a date and time to mark trial
exhibits. All exhibits shall be marked in one numbered series (Exhibit 1, 2, 3, etc.). All exhibits
shall be placed in binders provided by counsel with a bound copy provided to the Court. Once
trial exhibits are marked by the clerk, they shall remain in the custody of the clerk. When
marking exhibits with the clerk, counsel shall advise the clerk of all exhibits which may be
admitted without objection and those that may be admissible subject to reserved objections.

D. If a party wishes to have a copy of the juror questionnaires for prospective jurors,
that party should contact the Carson City Court Clerk’s Office at least twenty-four (24) hours in
advance at (775) 887-2082. It takes at least twenty-four (24) hours to make the copies of the
juror questionnaires.

E. Any memorandum of costs and disbursements must comply with Bergmann v.

Boyce, 109 Nev. 670, 856 P.2d 560 (1993) and Bobby Berosini v. PETA, 114 Nev. 1348, 971

P.2d 383 (1998).

F. All applications for attorney's fees shall state services rendered and fees incurred
for such services with sufficient specificity to enable an opposing party and the Court to review

such application.

i Case No. 66851
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Failure to comply with any provision of this Pretrial Order may result in the imposition

of sanctions.

DATED this /O day of October, 2013.

=

W . RUSSELL f
istfict Judge

Case No. 66851
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CERTIFICATE OF MAILING

I hereby certify that on the lD_C?lDay of October, 2013, I placed a copy of

the foregoing in the United States Mail, postage prepaid, addressed as follows:

Kevin C. Powers, Esq.
LCB Legal Division
401 S. Carson Street
Carson City NV 89701

Joshua J. Hicks, Esq.

Clark V. Vellis, Esq.

50 West Liberty Street #1030
Reno NV 89501

Andrea Nichols, Esq.

Senior Deputy Attorney General
5420 Kietzke Lane #202

Reno NV 89511

Cor

CHRISTINE ERVEN
Judicial Assistant

Case No. 66851
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Reno, NV 89501
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Joshua J. Hicks, Nevada Bar No. 6679
Clark V. Vellis, Nevada Bar No. 5533

BROWNSTEIN HYATT FARBER SCHRECK, LLP

50 West Liberty Street, Suite 1030
Reno, Nevada §9501

Telephone: 775-622-9450
Facsimile: 775-622-9554

Email; jhicks@bhfs.com

Email: cvellis@bhfs.com

Brandi L. Jensen, Nevada Bar No. 8509
Fernley City Attorney

OFFICE OF THE CITY ATTORNEY
595 Silver Lace Blvd. .

Fernley, Nevada 89408

Attorneys for the City of Fernley, Nevada
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IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

Plaintiff,
V.

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA,; and DOES 1-20,
inclusive,

Defendants,
NEVADA LEGISLATURE,

Intervenor.

Case No.: 120C 00168 1B
Dept. No.: 1

STIPULATION REGARDING
DEFENDANT’S MOTION TO STRIKE
PLAINTIFF’S JURY DEMAND

COMES NOW, Plaintiff City of Fernley, Nevada (hereinafter “Plaintiff ) and

Defendants, State of Nevada ex rel. The Nevada Department of Taxation; The Honorable Kate

Marshall, in her official capacity as Treasurer Of The State Of Nevada; and the Nevada

Legislature (hereinafter “Defendants™) and stipulate as follows:

1. On October 8, 2013, Defendants filed a Motion to STFike Plaiitiil s Jury Demand, |

i

015342\0001\10780992.1

Case No. 66851
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Reno, NV 89501

BROWNSTEIN HYATT FARBER SCHRECK, LLP
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2. That a responsive pleading and/or opposition to that Motion would be due from

Plaintiff on or about October 22, 2013;
3. That the parties hereby stipulate that the time for the Plaintiff to file a responsive
pleading and/or opposition shall be continued and extended up to and including March 3, 2014;
4. That Defendant’s Reply in Support of the Motion to Strike Plaintiff’s Jury

Demand shall be filed on or before March 17, 2014.

DATED this ﬁ'ﬁ\ day of Mﬁm_, 2013

NSTEIN iLY, ARBER OFFICE OF THE ATTORNEY GENERAL

- / By: .
ashi=# Hicks) Nevada Bar Ne-6879 Gina Session, Nevada Bar No. 5493
Clark V. Veltis, Nevada Bar No. 5533 Andrea Nichols, Nevada Bar No. 6436
50 West Liberty Street, Suite 1030 5420 Kietzke Lane, Suite 202
Reno. Nevada 89501 Reno, Nevada 89511
? Telephone: 775-688-1818

Telephone: 775-622-9450 ) _
Attorneys for Defendants Nevada Department of

Attorneys for Plaintiff City of Fernley, Nevada  Taxation and Kate Marshall, State Treasurer

LEGISLATIVE COUNSEL BUREAU,
LEGAL DIVISION

By:

Kevin C. Powers, Nevada Bar No. 6781
J. Daniel Yu, Nevada Bar No. 10806
401 South Carson Street

Carson City, Nevada 89701

Telephone: 775-684-6830

Attorneys for Defendant Legislature of the
State of Nevada

IT IS SO ORDERED.
DATE: _ Oufoby 22, 20/3 a 2 ﬂ@
: ’ DIS']WCOURT JUDGE T

015342\0001\10780992.1 2 Case No. 66851
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CERTIFICATE OF MAILING
Wy
I hereby certify that on the @L day of October, 2013, I placed a copy of
the foregoing in the United States Mail, postage prepaid, addressed as follows:

Kevin C. Powers, Esq.
J. Daniel Yu, Esq.

401 S, Carson Street
Carson City NV 89701

Joshua J. Hicks, Esq.
Clark V., Vellis, Esq.
50 West Liberty Street #1030

Reno NV 89501

Gina Session, Esq.

Andrea Nichols, Esq.

5420 Kietzke Lane #202

Reno NV 89511

Cd) /MUL_,\)

CHRISTINE ERVEN
Judicial Assistant

Case No. 66851
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BROWNSTEIN HYATT FARBER SCHR

50 West Liberty Street, Suite 1030

Reno, NV 89501
775.622.9450

e

Joshua J. Hicks, Nevada Bar No. 6679 R:EC'Q& FILED
Clark V. Vellis, Nevada Bar No. 5533 - L.
BROWNSTEIN HYATT FARBER SCHRECK, LLP . 201 'gFEB 19 PN 2: 25

50 West Liberty Street, Suite 1030
Reno, Nevada 89501

Telephone 775-622-9450
Facsimile: 775-622-9554

Email: jhicks@bhfs.com

Email: cvellis@bhfs.com

Brandi L. Jensen, Nevada Bar No. 8509

Fernley City Attorney
OFFICE OF THE CITY ATTORNEY

595 Silver Lace Blvd.
Fernley, Nevada 89408 '

Attorneys for the City of Fernley, Nevada

BY. .
E..Fi. lt.lYlJC;i‘u ‘BE"'P:H' : ct

IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

Plaintiff,

V.

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL in her
official capacity as TREASURER OF THE

STATE OF NEVADA; and DOES 1-20,
inclusive,

Defendants,

NEVADA LEGISLATURE,

Intervenor.

Case No.: 12.0C 00168 1B

I!)fep;c.rNo.: I

STIPULATION REGARDING CHANGE
OF BRIEFING SCHEDULE AND
PLAINTIFF’S RESPONSE TO
DEFENDANT’S MOTION TO STRIKE
PLAINTIFF’S JURY DEMAND AnND oR0cQ

On October 11, 2013, this Court issued a Pretrialiﬁrder setting this matter for trial on May

12, 2014. The Order additionally provided that Discovery would be concluded on April 11, 2014,

and that Dispositive Motions would be served, filed and submitted for decision no later than

March 28, 2014.
/!
"
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BROWNSTEIN HYATT FARBER SCHR

50 West Liberty Sireet, Suite 1030

Reno, NV 89501
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Because of the complex and unique nature of the issues raised by this lawsuit and
defenses, the Parties have mutually agreed that a coordinated briefing scheduled be prepared so as
to coordinate the expected motions in this case.

As such, Plaintiff, City of Fernley, Nevada (hereinafter “Plaintiff ”)l and Defendants, State
of Nevada ex rel. The Nevada Department of Taxation; The Honorable Kate Marshall, in her
official capacity as Treasurer Of The State Of N evada; and the Nevada Legislature (hereinafter

“Defendants™) agree and stipulate as follows:

1. That the trial date of May 12, 2014, be vacated and that the parties appear for a

new trial setting on February 19, 2014;
2. That all dispositive motions be filed on or before May 23, 2014, and have a page

limit of not more than 30 pages;

3. Any oppositions to any dispositive motions shall be filed no later than June 13,

2014, and be limited to not more than 30 pages;
4. That all replies in support of dispositive motions shall be filed no later than June

27,2014, and be limited to not more than 20 pages;
5. That the Parties previous Stipulation to Extend the time for Plaintiff’s Opposition

to Defendant’s Motion to Strike Plaintiff’s Jury Demand be vacated and that Plajntiff’s
Opposition to Defendant’s Motion to Strike Plaintiff’s Jury Demand will now be due not less than
65 days before the newly set trial date.

6. It is additionally stipulated and agreed that the Defendant’s Reply in Suppor.t of the

Motion to Strike Plaintiff’s Jury Demand shall be due not less than 55 days before the newly set

tria] date,
1/
"
i

"

i
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50 West Liberty Street, Suite 1030
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7. That all the other dates, including the Close of Discovery date of April 11, 2014,

shall remain the same.

N ™ 1
DATED this }4" day of \Leins‘i_.?(ﬁf\cj , 2014,

BROWNSTEIN HYATT FARBER
" SCHRECK{['LIP !
/ ) Al g

: : P! : { E\\' { |/ L
By: '\ L,;){;!\ AN J/ L
Joshua J. Hicks, Nevada Bar No. 6879
Clark V. Velig&Nevada Bar No. 5533
50 West Liberty Street, Suite 1030
Reno, Nevada 89501

Telephone: 775-622-9450

{
i
f

Attorneys for Plaintiff City of Fernley, Nevada

LEGISLATIVE COUNSEL BUREAU,
LEGAL DIVISION

K00
L
Kevin]C. Powers, Nevada Bar No. 6781
J. Daniel Yu, Nevada Bar No. 10806
401 South Carson Street
Carson City, Nevada 89701
Telephone: 775-684-6830

Attorneys for Defendant Legislature of the
State of Nevada

IT IS SO ORDERED.

DATE: }’ei)rua,7 4,20/

015342\0001\11021390.1

OFFICE OF THE ATTORNEY GENERAL

Ny
By: %ﬁﬁl/f/(/@\, %\Wf@//\j

Gina Session, Nevada Bar No. 5493
Andrea Nichols, Nevada Bar No. 6436
5420 Kietzke Lane, Suite 202

Reno, Nevada 89511

Telephone: 775-688-1818

Attorneys for Defendants Nevada Depariment of
Taxation and Kate Marshall, State Treasurer

Case No. 66851
JA 1405




BROWNSTEIN HYATT FARBER SCHRECK, LLP
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Reno, NV 89501
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Joshua J. Hicks, Nevada Bar No. 6679 : ‘R”Eﬂ'ﬂ , &. Fi LE D
Clark V. Vellis, Nevada Bar No. 5533 '

BROWNSTEIN HYATT FARBER SCHRECK, LLP | - ﬁHAR 17 A Ml 22

50 West Liberty Street, Suite 1030 ]
Reno, Nevada 89501 A
Telephone: 775-622-9450 : By AN GLﬁYER
Facsimile: 775-622-9554

|  TEPUTy CoRK

Email: jhicks@bhfs.com
Email: cvellis@bhfs.com

Brandi L. Jensen, Nevada Bar No. 8509
Fernley City Attorney

OFFICE OF THE CITY ATTORNEY
595 Silver Lace Blvd.

Fernley, Nevada 89408

Attorneys for the City of Fernley, Nevada
IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Case No.: 120C 00168 1B

Nevada municipal corporation,

Plaintiff,

Dept. No.: I

V.

STATE OF NEVADA ex rel. THE NEVADA | SECOND STIPULATION AND
] ORDER REGARDING

DEPARTMENT OF TAXATION; THE [PROPOSED
HONORABLE KATE MARSHALL, inher | CHANGE OF BRIEFING SCHEDULE

official capacity as TREASURER OF THE
STATE OF NEVADA; and DOES 1-20,

inclusive,
Defendants,
NEVADA LEGISLATURE,
| Intervenor.

On October 11, 2013, this Court issued a Pretrial Order setting this matter for trial on May
12, 2014. The Order additionally provided that Discovery would be concluded on April 11, 2014,

and that Dispositive Motions would be served, filed and submitted for decision no later than

March 28, 2014.

"
"/
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BROWNSTEIN HYATT FARBER SCHRECK, LLP

775.622.9450

Reno, NV 89501

50 West Liberty Street, Suite 1030
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Because of the complex and unique nature of the issues raised by this lawsuit and
defenses, the Parties submitted a Stipulation Regarding Change of Briefing Sichedule and
Plaintiff’s Response to Defendant’s Motion to Strike Plaintiffs Jury Demand Whi_ch was signed
by the Court on February 19, 2014. The Court also issued an Amended Trial Date Memo setting a

trial date commencement of November 12, 2014.

It has since come to the Parties attention, that there were two additional dates that should

have been addressed in the Stipulation.

| As such, Plaintiff, City of Fernley, Nevada (hereinafter “Plaintiff ”) and Defendants, Stafe
of Nevada ex rel. The Nevada Department of Taxation; The Honorable Kate Marshall, in her
official capacity as Treaéﬁrer Of The State Of Nevada; and the Nevada Legislature (hereinafter

“Defendants™) agree and stipulate as follows:

1. . That all Motions in Limine shall be served, filed and submitted for decision no

latér than October 27, 2014; and
2. Trial statements pursuant to Rule 10 of F.J.D.C.R. shall be hand delivered to

opposing counsel, filed with the Court m(ka'éaﬁy(ﬁglivered to the Judge’s chambers no later than .

5:00 p.m., November 5, 2014.
Is N\mQA
DATED this ' dayof , 2014,

OFFICE OF THE ATTORNEY GENERAL -

BROWNSTEIN HYATT FARBER
SCHRECK, LLP

By: /% % | By: 7%4@%44— %ﬂj/é%

j oshua /7 Hicks, Nevada Bar No. 6679 Giria Session, Nevada Bdr No. 5493
Clark ¥. Vellis, Nevada Bar No. 5533 Andrea Nichols, Nevada Bar No. 6436
50 West Liberty Street; Suite 1030 5420 Kietzke Lane, Suite 202
Reno. Nevada 89501 , Reno, Nevada 89511

eno, fievada . Telephone: 775-688-1818

- Telephone: 775-622-9450

Attorneys for Defendants Nevada Department of
Attorneys for Plaintiff City of Fernley, Nevada  Taxation and Kate Marshall, State Treasurer

/
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LEGISLATIVE COUNSEL BUREAU,

LEGAL DIVISION

By: W T
evm/ C. Powers, Nevada Bar No. 6781
J/Damel Yu, Nevada Bar No. 10806
401 South Carson Street
Carson City, Nevada 89701
Telephone: 775-684-6830

Attorneys for Defendant Legzslature of the
State of Nevada '

IT IS SO ORDERED.

DATE: __ [Wprch 17, 2oy
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401 South Carson Street

CERTIFICATE OF MAILING
I hereby certify that on the ﬂ day of March, 2014, I served a copy of the foregoing by -

placing the foregoing in the United States Mail, postage prepaid, addressed as follows:

Joshua J. Hicks, Esq.

Clark V. Vellis, Esq.

50 West Liberty Street, Suite 1030
Reno, NV 89501

Gina Session, Esq.

Andrea Nichols, Esq. ,
5420 Kietzke Lane, Suite 202
Reno, NV 89511

Kevin C. Powers, Esq.
J. Daniel Yu, Esq.

Carson City, NV 89701 o -
Angela J effﬁes
Judicial Assistant, Dept. 1

Case Nd
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Joshua J. Hicks, Nevada Bar No. 6679
Clark V. Vellis, Nevada Bar No. 5533

BROWNSTEIN HYATT FARBER SCHRECK, LLP

50 West Liberty Street, Suite 1030
Reno, Nevada 89501

Telephone: 775-622-9450
Facsimile: 775-622-9554

Email: jhicks@bhfs.com

Email: cvellis@bhfs.com

Brandi L. Jensen, Nevada Bar No. 8509

Fernley City Attorney
OFFICE OF THE CITY ATTORNEY

595 Silver Lace Blvd.
Fernley, Nevada 89408

Attorneys for the City of Fernley, Nevada

IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

Plaintiff,
V.

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; and DOES 1-20,

inclusive,
Defendants,
NEVADA LEGISLATURE,
Intervenor.

On March 6, 2014, Plaintiff, City of Fernley, Nevada (hereinafter “Plaintiff”), served its
objections to Defendants, State of Nevada Department of Taxation (hereinafter “Department”)
and Nevada Legislature (hereinafter “Legislature”), with regard to the Legislature’s’ responses to
Plaintiff’s First Requests for Admissions, Interrogatories and Production of Documents and the

Department’s responses to Plaintiff’s First Set of Interrogatories awd¥

of Documents.
015342\0001\11154486.1

e
REC'D &£ LED
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Case No.: 12 OC 00168 1B
Dept. No.: 1

STIPULATION AND

ORDER FOR AN EXTENSION OF
TIME TO FILE RESPONSES TO
DISCOVERY REQUESTS; EXTEND
CERTAIN DISCOVERY DEADLINES
AND EXTEND TIME TO FILE
DISPOSITIVE MOTIONS

Case No. 66851
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The Legislature responded to the objections and participated in a “meet and confer” with
the Plaintiff on March 20, 2014, and the Department responded to the objections and participated
in a “meet and confer” with the Plaintiff on March 27, 2014.

In addition, on March 11, 2014, Plaintiff served its Second Request for the Production of
Documents to the Department and the Legislature. Responses to these requests are due on or
before April 11, 2014. The close of discovery in this matter is set for April 11, 2014.

The Department and the Legislature have reéuested an extension of time to and including
May 2, 2014, to produce and serve supplemental responses and documents to Plaintiff’s First
Requests for Admissions, Interrogatories and Production of Documents and to respond to
Plaintiff’s Second Request for the Production of Documents.

All parties will need time to review the responses and documents that are produced by
May 2, 2014, and supplemental discovery may be needed thereafier by all parties, limited to those
responses and documents.

Further, the date for filing of dispositive motions, oppositions and replies will need to be
extended to accommodate the additional time to respond. .

As such, Plaintiff, and Defendants, State of Nevada ex rel. the Nevada Department of
Taxation; the Honorable Kate Marshall, in her official capacity as Treasurer of the State of
Nevada; and the Nevada Legislature (hereinafter “Defendants”) agree and stipulate as follows:

1. The deadline for Defendants to produce and serve their supplemental responses and

‘documents to Plaintiff’s First Requests for Admissions, Interrogatories and Production of

Documents and to produce and serve their responses and documents to Plaintiff’s Second Request
for the Production of Documenits is extended from April 11, 2014, to May 2, 2014.

2. If any party needs to conduct supplemental discovery based on the responses and
documents that are produced and served by the Department or the Legislature on or before May 2,
2014, the party may conduct such supplemental discovery for this limited purpose only, but the

party must serve its request for such supplemental discovery not later than May 23, 2014.

n

n
015342\0001\11154486.1 2 Case No. 66851
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3. Each party reserves its righfs to file motions to compel based on the responses and
documents that are produced-and served on the party on or before May 2, 2014, and also based on
the responses and documents that are produced and served on the party in response to any
supplemental discovery requests that are made by the party after May 2, 2014, but on or before

May 23, 2014.

4. The parties further stipulate that each party must file and serve any such motions to
compel not later than June 6, 2014.

5. The parties further stipulate that if any such motions to compel are filed and served on
or before June 6, 2014, the parties waive any objections as to the timeliness of the motions, but
the parties do not waive any other objections to any such motions to compel.

6. The parties further stipulate that the due date for dispositive motions is moved from

-‘May 23, 2014, to June 13, 2014; the due date for oppositions is moved from June 13, 2014, to

July 11, 2014; and the due date for replies is moved from June 27, 2014 to July 25, 2014.

"
i
"
"
"
"
I
"
i
"
"
1
"

"

1/
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7. All other dates remain as previously set by the Court or by signed stipulation.

" /
DATED this day of AW '

, 2014,

BROWNSTEIN HYATT FARBER
SCHRECK, LLP

Jospfia J. Hicks, Nevada Bar No. 6679
Clark V. Vellis, Nevada Bar No. 5533
50 West Liberty Street, Suite 1030
Reno, Nevada 89501

Telephone: 775-622-9450

Attorneys for Plaintiff City of Fernley, Nevada

LEGISLATIVE COUNSEL BUREAU,

LEGAL DIVISION
By:
evid C. Powers, Nevada Bar No. 6781
Daniel Yu, Nevada Bar No. 10806
401 South Carson Street
Carson City, Nevada 89701

Telephone: 775-684-6830

Attorneys for Defendant Legislature of the
State of Nevada

IT IS SO ORDERED.

OFFICE OF THE ATTORNEY GENERAL

By: X?Zmﬂ“/(,wv %?ﬁ% é&f{\

Gina Session, Nevada Bér No. 5493
Andrea Nichols, Nevada Bar No. 6436
5420 Kietzke Lane, Suite 202

Reno, Nevada 89511

Telephone: 775-688-1818

Attorneys for Defendants Nevada Department of
Taxation and Kate Marshall, State Treasurer

/Q,,z W

fpr:| Jo ™

DATE:
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Office of the Attorney General
5420 Kietzke Lane, Suite 202
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CATHERINE CORTEZ MASTO, Attorney General
GINA C. SESSION, Chief Deputy Atiorney General
Nevada Bar No. 5493

E-mail: gsession@ag.nv.gov

ANDREA NICHOLS, Senior Deputy Attorney General
Nevada Bar No. 6436

5420 Kietzke Lane, Suite 202

Reno, Nevada 89511

(775) 688-1818

E-mail: anichols@ag.nv.gov

Attorneys for Defendants Nevada Department of Taxation
and Kate Marshall, State Treasurer

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, aNevada ) Case No.: 12 0C 00168 1B
municipal corporation, )
) ~ Dept. No.: |
Plaintiff, )
)
V. )
)
STATE OF NEVADA, ex rel. THE NEVADA ) NEVADA DEPARTMENT OF TAXATION
DEPARTMENT OF TAXATION; THE ) AND NEVADA TREASURER’S
HONORABLE KATE MARSHALL, in her ) RENEWAL OF MOTION TO DISMISS
official capacity as TREASURER OF THE )
STATE OF NEVADA; and DOES 1-20, )
Inclusive, )
)
Defendants, )
)
NEVADA LEGISLATURE, g
Intervenor, )

Defendants, State of Nevada, ex rel. its Department of Taxation (“Depértment”) and
Kate Marshall, in her official capacity as Treasurer of the State of Nevada (“Treasurer’), by
and through counsel, Catherine Cortez Masto, Attorney General of the State of Nevada,
Gina Session, Chief Deputy Attorney General, and Andrea Nichols, Senior Deputy Attorney
General, hereby renew their Motion to Dismiss and again move this court for its order

dismissing this action.

This Motion is made pursuant to Rules 1 and 12(b)(5) of the Nevada Rules of Civil

Procedure ("NRCP”) and in accordance with this Court’s Order of October 18, 2842, shich,
1 : JA 1414
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among other things, ordered “that the Defendants, upon completion of a reasonable

discovery period, may renew their Motions to Dismiss which will then be duly considered by

this Court.”
I. INTRODUCTION

In the interests of judicial economy, the Department and Treasurer ask this Court 1o
consider whether Plaintiff’'s Complaint alleging violations of the Nevada Constitution states a
claim upon which relief can be granted. The issues to be decided by'this Court are legal
rather than factual and may be decided under the standard for a motion to dismiss which
would save the parties the time and expense of filing motions for summary judgment.

. PROCEDURAL POSTURE |

Plaintiff, City of Femley (“Femnley”) filed its Complaint on June 6, 2012, alleging
Nevada’s C-Tax system violates both the United- States Constitution and the Nevada
Constitution, and seeking declaratory and injunctive relief. On August 3, 2012, Defendants,
the Depariment and Treasurer filed their Motion to Dismiss. That same date, the Nevada
Legislature (“Legislature”) filed a Motion to Intervene. The Legislature was allowed to
intervene and also to join in the Department and Treasurer’s Motion to Dismiss. On October
15, 2012, this Court issued an order denying the Motions to Dismiss to allow Fernley a
period of time to complete discovery and allowing Defendants to renew their Motions to-
Dismiss upon completion of a reasonable discovery period.

On November 5, 2012, the Department, Treasurer and Legislature filed a Petition for
Writ of Mandamus in the Nevada Supreme Court. The Nevada Supreme Court issued its |-
Order on January 25, 2013, finding Femley’s federal constitutional claims were barred by a
two year statute of limitations. The Nevada Supreme Court made no comment on the
remainder of Defendants’ arguments and declined to exercise its discretion to entertain

Defendants’ Writ Petition with regard to those issues.

This Court issued its order pursuant to Writ of Mandamus—-op-Eebruarny 22. 2043,
granting Defendants’ Motions to Dismiss in respect to the federal constitutional claims being

asserted by Fernley. The only remaining issues are whether or not NevadatsaceTax system
- TA 1415
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violates the Nevada Constitution and, if so, whether Femley is entitled to declératory and/or
injunctive relief.

The parties filed their Joint Case Conference Report on April 24, 2013, and have
engaged in discovery since that date. Many thousands of pages of documents have been
préduced. By stipulation of the parties, the discovery deadline was extended to May 2,
2014, with dispositive motions due on June 13, 2014. It is anticipated that all parties will file
motions for summary judgment. |

In the interests of judicial economy, the Department and Treasurer renew their Motion
to Dismiss and request this Court review Femley’s claims under the standard set forth in

NRCP 12(b)(5) before matters outside the pleadings are presented pursuant to NRCP Rule

56.
. ARGUMENT

NRCP Rule 1 provides in relevant part that the rules, “shall be construed and
administered o secure the just, speedy, and inexpensive determination of every action.” In
order to avoid unnecessary time and expense, the Department and Treasurer ask this Court
to review the remaining issues in Fernley’'s Complaint under the standard of review for a
Motion to Dismiss - whether Femley’s Complaint states a claim upon which relief may be
granted. Even if matters outside the pleadings are presented to the Court, if the Court’s
decision does not rely on documents outside of the pleadings, the Court may apply the
NRCP 12(b)(5) standard of review. Blackjack Bonding v. City of Las Vegas Municipal Court,
116 Nev. 1213, 1217, 14 P.3d 1275, 1278 (2000). The Court may also take judicial notice of
public records without converﬁng a motion to dismiss into a motion for summary judgment.
Breliant v. Preferred Equities Corp., 109 Nev. 842, 847, 858 p.2d 1258, 1261 (1993).

The United States Supreme Court discussed the standard of review for motions to
dismiss in Bell Atlantic Corporation et al., v. Twombly, 550 U.S. 544, 555-57 (2007) and
Ashcroft v. Igbal, 556 U.S. 662, 678-82 (2009). The Supreme Gewi-found-thattesurrive-a—
motion to dismiss a complaint must contain sufficient factual matter to raise a claim from

speculative to plausible. Twombly, at 555-56; Igbal, at 678-79. The Coﬂﬂsmustfﬁ%pt
JA
3
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factual allegations as true but it is not bound to accept legal conclusions couched as factual
allegations. Id. “While légal conclusions can provide the framework of a comblaint they
must be supported by factual allegations.” Igbal, at 679. Where plaintiffs “have not nudged
their claims across the line from conceivable to plausible their complaint must be dismissed.”

Twombly, at 570.

The Nevada Supreme Court subjects orders granting motions to dismiss to

"

a

rigorous standard of review on appeal.” Stubbs v. Strickland, 129 Nev. Adv. Op. 15, 297
P.3d 326, 328-29 (2013) citing Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 227~
28, 181 P.3d 670, 672 (2008).
This court presumes all factual allegations in the complaint are

true and draws all inferences in favor of the plaintiff. Dismissal is

appropriate when it appears beyond a doubt that the plaintiff

could prove no set of facts, which, if true, would entitle the plaintiff

to relief. [The Court] review[s] all legal conclusions de novo.

Id.

In this case Femley’s claims are legal rather than factual. For this reason there are
no facts which, if proved, would entitle Fernley to a.ny relief. Accordingly, Fernley’s
Complaint should be dismissed pursuant to NRCP Rule 12(b)(5) for the reasons set forth in
Defendants’ Motion to Dismiss, filed August 3, 20.12; Nevada Legislature’s Joinder in Motion |.
to Dismiss, filed August 16, 2012; Defendants’ Reply to Opposition to Moiion to Dismiss filed
August 27, 2012; and, Nevada Legislature’s Reply in Support of Joinder in Motion to"
Dismiss, filed October 8, 2012, (collectively “Motions to Dismiss”).

As is set forth in detail in the Motions to Dismiss, Fernley’s claims are barred as a
matter of law because Defendants have immunity pursuant- to NRS 41.032. The claims are
also barred by the applicable statute of limitations and by the doctrine of laches. Further,
Fernley lacks standing to bring a Separation of Powers claim against the State.

Even if Fernley’s claims were not barred as a matter of law, the claims are so lacking

in merit that there are no facts which, if proven true, would entitle-Eom
C-Tax system does not violate the Separation of Powers Clause found in Art. 3 § 1 of the

Nevada Constitution. Fernley admits that the Department is not allowedate alkegsgny
TA 1417
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meaningiul adjustments to the C-Tax system. Complaint, p. 4, ll. 16-21. Where, as here, the
statute is clear and leaves nothing to the discretion of the Department or Treasurer, there is
no violation of the Separation of Powers Clause of the Nevada Constitution.

The C-Tax system is not a local or special law for the assessment and collection of
taxes which would violate Nev. Const. Art. 4 § 20. First, because the Qonstitutional provision
at issue applies to the assessment and collection of taxes not the disbursement of taxes'.
Secondly, the law is applied to Fernley in the same manner as any other local government
entity. Even if it could be construed as a local or special law, the C-Tax system must still be
upheld since a general law could not be made applicable.

Finally, because the facts alleged in Femley’s Complaint do not show a violation of
the Nevada Constitution, thére is no basis for declaratory or injunctive relief.

Femley's Complaint fails to allege sufficient facts to support its claims for relief.
Rather, the Complaint is replete with legal conclusions.. These bald legal assertions that
Nevada’s C-Tax system viplates the Nevada Constitution fail as a matter of law. Even under
the rigorous standard of review employed by the Nevada Supreme Cout, it is beyond doubt
that Fernley can prove no set of facts which would entitle it to relief. Dismissal of the claims
for relief remaining in Fernley’s Complaint is therefore warranted.

111
/11
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IV. CONCLUSION

In light of the foregoing, Defendants, State of Nevada, ex rel." its Depariment of
Taxation and Kate Marshall, in her official capacity as Treasurer of the State of Nevada,
respectfully request that this Court enter its order dismissing Plaintiff's claims against them.

DATED this _. S day of May, 2014.

CATHERINE CORTEZ MASTO
Attorney General

LB -
DREA NICHOLS
Senior Deputy Attorney General
Nevada Bar No. 6436

5420 Kietzke Lane, Suite 202
Reno, Nevada 89511

(775) 688-1818

Attorneys for Defendants
Nevada Department of Taxation
and Nevada Treasurer

Case No. 66851
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CERTIFICATE OF SERVICE

| hereby certify that | am an employee of the Office of the Attomey General of the
State of Nevada and that on this Cz/f/L day of May, 2014, pursuant to NRCP 5(b) and the
parties’ stipulation and consent to service by electronic means, | served a true copy of the

foregoing, RENEWAL OF MOTION TO DISMISS, by electronic mail, directed to the
following:

Joshua Hicks, Esq.

Brownstein Hyatt Farber Schreck, LLP
50 W. Liberty Street, Suite 1030
Reno, NV 89501

Jhicks @bhfs.com

Clark Vellis, Esq.

Cotton, Driggs, Walch, Holley, Woloson & Thompson
800 South Meadows Parkway, Suite 800

Reno, NV 89521

cvellis @nevadafirm.com

Brandi Jensen, Femley City Attomey
Office of the City Attomey

595 Silver Lace Blvd.

Fernley, NV 89408

bjensen @cityoffernley.org

Kevin Powers, Esq.

Dan Yu, Esq.

Legislative Counsel Bureau
401 S. Carson Street
Carson City, NV 89701
Kpowers @lcb.state.nv.us

dan.yu@Ilch.state.nv.us n . d
"/'%Wd&b

An Employee of the Office
of the Attorney General

Case No. 66851
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BRENDA J. ERDOES, Legislative Counsel RECD & FILED
KEVIN C. POWERS, Chief Litigation Counsel T

Nevada Bar No, 6781 201 -

J.DANIEL YU, Principal Deputy Legislative Counsel vHAY -6 AM 3: 03
Nevada Bar No. 10806 ALAN GL D VER
LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION BYL’{E Yo e gl

401 8. Carson Street MWCLER?\’
Carson City, NV 89701 o

Tel: (775) 684-6830; Fax: (775) 684-6761

kpowers@lcb.state nv.us; Dan. Yu@lcb.statenv.us
Attorneys for Defendant Legislature of the State of Nevada

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA.
IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

Plaintiff, Case No. 12 OC 00168 1B
Dept. No. 1

VS.

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; THE LEGISLATURE OF
THE STATE OF NEVADA; and DOES 1-20,

inclusive,
Defendants.

DEFENDANT NEVADA LEGISLATURE’S JOINDER IN
NEVADA DEPARTMENT OF TAXATION AND NEVADA TREASURER'’S
RENEWAL OF MOTION TO DISMISS
Defendant, the Legislature of the State of Nevada (Legislature), by and through its counsel the
Legal Division of the Legislative Counsel Bureau under NRS 218F.720, hereby submits the following
Joinder in response to the Renewal of Motion to Dismiss filed on May 5, 2014, by Defendants Nevada
Department of Taxation and Nevada Treasurer (collectively the Department). If the Court considers the

merits of the Department’s Renewal of Motion to Dismiss, the Legislature respectfully requests that the

Court enter an order dismissing, with prejudice under NRCP 12(b)(5), all causes of acﬁ;}n and claims

-1- Case No. 66
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alleged in the complaint filed by Plaintiff City of Fernley on June 6, 2012, for the reasons set forth in:

(1) the Department’s Motion to Dismiss filed on August 3, 2012; (2) the Legislature’s Joinder in Motion

to Dismiss filed on August 16, 2012; (3) the Department’s Reply to Opposition to Motion to Dismiss

filed on August 27, 2012; and (4) the Legislature’s Reply in Support of Joinder in Motion to Dismiss

filed on October 8, 2012.

DATED: This__6th dayof May, 2014.

By:

Respectfully submitted,

BRENDA J. ERDOES
Legislative Counsel

Biapes—

KEVIN C. POWERS

Chief Litigation Counsel

Nevada Bar No. 6781
kpowers@lcb.state.nv.us

J. DANIEL YU '

Principal Deputy Legislative Counsel
Nevada Bar No. 10806

Dan. Yu@)]cb.state.nv.us

LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION
401 S, Carson Street

Carson City, NV 89701

Tel: (775) 684-6830; Fax: (775) 684-6761
Attorneys for the Legislature

Case No. 668
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Nevada Legislative Counsel Bureau, Legal Divisioq,
and that on the __6th ___ day of May, 2014, pursuant to NRCP 5(b) and the parties’ stipulation and
consent to service by electronic means, I served a true and correct copy of t‘h.e foregoing DEFENDANT
NEVADA LEGISLATURE’S JOINDER IN NEVADA DEPARTMENT OF TAXATION AND

NEVADA TREASURER’S RENEWAL OF MOTION TO DISMISS, by electronic mail, directed to the

following;
JOSHUA.J. HICKS CATHERINE CORTEZ MASTO
BROWNSTEIN HYATT FARBER SCHRECK, LLP Attorney General
50 W. Liberty St., Suite 1030 GINA. C. SESSION
Reno, NV 89501 . Chief Deputy Attorney General
ihicks@bhfs.com ANDREA NICHOLS
Senior Deputy Attorney General

CLARK V. VELLIS OFFICE OF THE ATTORNEY (GENERAL
cvellis@nevadafirm.com 5420 Kietzke Ln., Suite 202
c/o: Joshua J. Hicks. Reno, NV 89511

' gsession@ag.nv.gov; anichols@ag.nv.gov
Attorneys for Plaintiff Attorneys for Defendants Nevada Department

City of Fernley, Nevada of Taxation and Kate Marshall, State Treasurer

An Employee of the Legislative Counsel Bureau
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Joshua J. Hicks, Nevada Bar No. 6679 REC'D & FILED

BROWNSTEIN HYATT FARBER SCHRECK, LLP 19
50 West Liberty Street, Suite 1030 WILHAY 16 AMII: 1
Reno, Nevada 89501 : pn
Telephone: 775-622-9450 ' ALA& GLO%%%;{}Q
Facsimile: 775-622-9554 ay_ V. AJQ%I;%FT

Email: jhicks@bhfs.com

Brandi L. Jensen, Nevada Bar No. 8509

Fernley City Attorney
OFFICE OF THE CITY ATTORNEY

595 Silver Lace Blvd.
Fernley, Nevada 89408

Attorneys for the City of Fernley, Nevada
IN THE FIRST JUDICIAL DISTRICT COURT

OF THE STATE OF NEVADA IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Case No.: 12 0C 00168 1B
Nevada municipal corporation,
Dept. No.: 1
Plaintiff,
\2

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; and DOES 1-20,

inclusive,
Defendants,
NEVADA LEGISLATURE,
Intervenor.

CITY OF FERNLEY’S RESPONSE TO THE NEVADA DEPARTMENT OF
TAXATION AND NEVADA TREASURER’S RENEWAL OF MOTION TO DISMISS
AND TO THE NEVADA LEGISLATURE’S JOINDER THERETO AND REQUEST
FOR STATUS CONFERENCE

COMES NOW Plaintiff CITY OF FERNLEY, (hereinafter "Pta

their attorneys of record, Brownstein Hyatt Farber Schreck, LLP, and hereby files this Response

Case No. 66851
TA 1424
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CK, LLP

(702) 382-2101
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to the Nevada Department of Taxation and Nevada Treasurer’s Renewal of Motion to Dismiss.

On May 5, 2014, the City of Fernley was served with the Nevada Department of Taxation
and Nevada Treasurer’s (collectively, the “State”) Renewal of Motion to Dismiss. This filing
purports to renew the Motion to Dismiss filed by the State on August 3, 2012. By Order dated
October 15, 2012, that Motion to Dismiss was denied by this Court “in order to allow the Plaintiff
a period of time to complete discovery . ..” The Court’s ruling was consistent with the City of
Fernley’s position that the Motion to Dismiss should be treated as a Motion for Summary
Judgment and that the City of Fernley should have an opportunity to demonstrate a genuine issue
of material fact. A copy ofthe Order is attached hereto as Exhibit 1.

By Order dated February 9, 2014, this Court set in place a stipulated briefing schedule for
the parties and also ordered that dispositive motions “have a page limit of not more than 30
pages.” By Order dated April 11, 2014, this Court stated that dispositive motions must be filed
no later than June 13, 2013, that oppositions to dispositive motions must be filed no later than
July 11, 2014, and reply briefs must be filed no later than July 25, 2014.

The State’s Motion to Dismiss, or more accurately Motion for Summary Judgment, is a
dispositive motion and is therefore covered by the Orders of this Court pertaining to the briefing
schedule and page limits. Because the State’s Renewal of Motion to Dismiss was filed so far in
advance of the July 11, 2014 date for oppositions, the City of Fernley felt it was necessary to alert
this Court that its opposition to that Motion to Dismiss will be filed putsuant to the Court-ordered
briefing schedule and using the Court authorized discovery, so that the Court is aware that an
opposition from the City of Fernley is not due for some time.

To add to the procedural confusion created by the State’s renewal of its Motion to
Dismiss, the Nevada Legislature filed a Joinder in the renewal, and incorporated into that Joinder
four other briefs filed in 2012, including the Legislature’s forty-one page Joinder in the State’s
Motion to Dismiss, which was actually a separate dispositive motion in and of itself, as it raised

arguments not raised by the State. As the Legislature apparently has renewed its own dispositive

Motion to Dismiss by way of the Joinder, Plaintiff will respond to that dispositive motion as well

within the court-ordered briefing schedule and including offering evidence obtajne(dais% %gc%%egrgl
- 1A 1425
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CK, LLP

RENO, NEVADA 89501
(702) 382-2101

BROWNSTEIN HYATT FARBER SCHRE
50 WEST LIBERTY STREET, SUITE 1030

G
N

in opposition to these dispositive motions, including raising any arguments with respect to page

limits.
To the extent that the Court has concerns with the foregoing, Plaintiff requests a status

conference to clarify all issues related to this renewal, the dispositive motions referenced therein,

and to preserve the right of the City of Fernley to file opposition briefs to the various dispositive

motions. p(
DATED this , day of May, 2014.
BROWNSTEIN HYATT FARBER SCHRECK, LLP

.y

Jgghua J. Hicks, Nevada Bar No. 6679
0 West Liberty Street, Suite 1030

Reno, Nevada 89501

Telephone: 775-622-9450

Attorneys for the City of Fernley, Nevada

Case No. 66851
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am an employee of BROWNSTEIN HYATT FARBER
[0 ay ofMay, 2014, T caused to be served via

SCHRECK, LLP, and that on this

- email a true and correct copy of the above foregoing CITY OF FERNLEY’S RESPONSE TO

THE NEVADA DEPARTMENT OF TAXATION AND NEVADA TREASURER’S
RENEWAL OF MOTION TO DISMISS properly addressed to the following:

Andrea Nichols, Esq.
anichols@ag.nv.gov

Office of the Attorney General
5420 Kietzke Lane, Suite 202
Reno, Nevada 89511

Brenda J. Exdoes, Esq.
Kevin Powers, Esq.
kpowers@lcb.state.nv.us

J. Daniel Yu, Esq.
dan.yu@Icb.state.nv.us
Legislative Counsel Bureau
401 South Carson Street
Carson City, Nevada 89701

J@W ChounansC

Employee & Brbiwnstein Hyatt Farber Schreck, LLP
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CITY OF FERNLEY, NEVADA, a Nevada municipal corporation,
Plaintiff,

V.

STATE OF NEVADA ex rel. THE NEVADA DEPARTMENT OF TAXATION; THE
HONORABLE XATE MARSHALL, in her official capacity as TREASURER OF THE STATE
OF NEVADA; and DOES 1-20, inclusive,

Defendants,

NEVADA LEGISLATURE,
Intervenor.

Case No.: 12 OC 00168 1B; Dept. No.: I

INDEX OF EXHIBITS

Exhibit 1 Order Granting A Continuance to Complete Discovery 3 Pages

Case No. 66851
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1N THE FIRST JUDICIAT, DISTRICT COURT OF THE STATE OF NEVADA
TN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Nevada.
unicipal corperation,

Plajntift,
ORDER GRANTING A
STATE OF NEVADA, exiel. THE CONTINUANCE TO COMPLETE
NEVADA DEPARTMENT OF ~ DISCOVERY

TAXATION; THE HON( ORABLE KATE
MARSHALL, i her offtclal capacity as

TREASURER OF THE STATE OF
NEVADA; arid DOBS 1-20, inclusive.

Defendants. /

This matter is before this Court on Plaintiff*s Motion for Contiriuante Paisuant to NRCP
56(f) and Notice of Non-Opposition filed on August 20, 2012, as part of'an Oppasition to

Motion fo Disnss.

Tnitially, it should be pointed out thatthere was afi Qpposition filed against the Motion as
set Foith in the Nevada Tegislature’s Reply in Suppeit of Joindef in Motion to Dismiss filed on
Ociober 8, 2012, on page 5, lines 5-8.

The Plaintiff:submits that the 'Cuu‘lft"s considerdtion of the Motjons to Distiiiss filed i
bé givena 'r_¢a;sq;:gab1-e opportuiiity to complete dlscwery, and therefore have a chance to

demonstrate a genuine dssué of material fact. Citing to dviation Ventures, Jne, v. Joap Morvis,

Ine., 121 Nev. 113, 118-119, 110 P, 3xd 59 (2005).

H
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Thetefore, good cause appearing;

IT IS HEREBY ORDERED that the Motions to Dismiss are DENJED at this time in
order to allow the Plaintiff 4 pﬁctia&_ﬁf tifne to complete discovery; and

IT IS HEREBY BURTHER ORDERED that the Defendants, Gpon completion of a
reasndble discovery period, may renew their Motions to Dismiss which will then be duly”
coiigiderad by the Coutt.

DATED this_{2-day of Octobet, 2012.

TAAMES T RUSSELL #
sttt Judge

Case No. 6685
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CERTIFICATE OF SERVICE

The undersigned, an employee of the District Judge, héréby ceitifies that on the
of October, 2012, I séived the foregoing by depositing a copy thereof in the 17.S. Mail 4t Carson

City, Nevada, postage péid, addressed as follows:

Brenda J. Brdoés, Esg.

Kevin C. Powets, Esq.

T. Datiisl Yu, Bsd.

Legislanve Counsel Bureau, Legal Division
401 8. Carson Street

Carson Clty NV 89701

Joshua J. Hicks, Esq,

Clark V., Vellis, Esq.

Sean D, Lyitle, Bsq.

Brownstéin Hyatt Farbe1 Schreck, LLP
9210 Prototype Drive #250

Reno NV 89521

Catherine Cortez Masto, Estl.
Gina C. Session, Hsq.

Andres Nichols, Bsq.

Office of the Aftorney Genetal
5420 Kietzke Lane #202

Reno NV 89511

Corfgdn

IS

ST
™ day

Christing Ervenl
Tudicial Assistint, Depatirmerit I

Case No. 668
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

Appellant,

VS.

THE STATE OF NEVADA ex rel.
DEPARTMENT OF TAXATION;
THE HONORABLE DAN
SCHWARTZ, in his official capacity
as TREASURER OF THE STATE OF
NEVADA; and THE LEGISLATURE
OF THE STATE OF NEVADA,

Respondents.

Electronically Filed
May 202015 10:26 a.m.
Tracie K. Lindeman
Clerk of Supreme Court

Supreme Court No.: 66851
District Court Case No.: 12 OC 00168 1B

JOINT APPENDIX

VOLUME 7 PART 1

Filed By:

Joshua J. Hicks, Esq.

Nevada Bar No. 6678
BROWNSTEIN HYATT
FARBER SCHRECK, LLP

50 West Liberty Street, Suite 1030
Reno, Nevada 89501

Telephone: (775) 622-9450
Email: jhicks@bhfs.com

Attorneys for Appellant City of Fernley,
Nevada

Docket 66851 Document 2015-15478




Index to Joint Appendix
City of Fernley v. State of Nevada et al., Case No. 66851

Volume Document Filed By Date Bates
Number Stamp
Number
1 Affidavit of Service Taxation City of Fernley 07/02/12 17
1 Affidavit of Service Treasurer City of Fernley 06/20/12 13-16
23 |Amended Memorandum of Costs and State of Nevada/Dept 10/09/15 | 4058-4177
Disbursements Taxation
7 Answer State of Nevada/Dept Tax/| 02/01/13 | 1384-1389
Treasurer
7 Answer to Plaintiff's Complaint Nevada Legislature 01/29/13 | 1378-1383
23 |Case Appeal Statement City of Fernley 11/07/14 | 4208-4212
1 Complaint City of Fernley 06/06/12 1-12
21 Defendant Nevada Legislature’s Reply in Nevada Legislature 07/25/14 | 3747-3768
Support of its Motion for Summary Judgment
21 Defendant's Opposition to Motion to Retax Costs State of Nevada/Dept 10/03/14 | 3863-3928
and Reply to Opposition to Motion for Costs Taxation
22 |Defendant's Opposition to Motion to Retax Costs State of Nevada/Dept 10/03/14 | 3929-3947
and Reply to Opposition to Motion for Costs Taxation
(Cont.)
1 Exhibits to Joinder in Motion to Dismiss Nevada Legislature 08/16/12 104-220
2 Exhibits to Joinder in Motion to Dismiss (Cont.) Nevada Legislature 08/16/12 221-332
1 Joinder in Motion to Dismiss Nevada Legislature 08/16/12 62-103
7 Joinder in Nevada Department of Taxation and Nevada Legislature 05/06/14 | 1421-1423
Nevada Treasurer's Renewal of Motion to
Dismiss
21 Memorandum of Costs and Disbursements State of Nevada/Dept 09/19/14 | 3788-3793
Taxation
21 Motion for Costs State of Nevada/Dept 09/19/14 | 3776-3788
Taxation
12 |Motion for Partial Reconsideration and City of Fernley 06/18/14 | 2005-2045
Rehearing of the Court's June 6, 2014 Order
7 Motion for Summary Judgment City of Fernley 06/13/14 [ 1458-1512
8 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1513-1732
9 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1733-1916
10 |Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1917-1948
11 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 [ 1949-2004
1 Motion to Dismiss State of Nevada/Dept Tax/| 08/03/12 41-58
Treasurer
1 Motion to Intervene Nevada Legislature 08/03/12 18-40
21 Motion to Retax Costs and Opposition to Motion City of Fernley 09/24/14 | 3794-3845
for Costs
7 Nevada Department of Taxation and Nevada State of Nevada/Dept Tax/| 05/05/14 | 1414-1420
Treasurer's Renewal of Motion to Dismiss Treasurer
7 Nevada Department of Taxation and Nevada State of Nevada/Dept Tax/| 05/23/14 | 1433-1437
Treasurer's Reply to Response to Renewal of Treasurer
Motion to Dismiss
12 |Nevada Department of Taxation's Opposition to State of Nevada/Dept 07/11/14 | 2053-2224
Plaintiff's Motion for Summary Judgment Taxation
13  |Nevada Department of Taxation's Opposition to State of Nevada/Dept 07/11/14 | 2225-2353
Plaintiff's Motion for Summary Judgment (Cont.) Taxation
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City of Fernley v. State of Nevada et al., Case No. 66851
Volume Document Filed By Date Bates
Number Stamp
Number
23  [Notice of Appeal City of Fernley 11/07/14 | 4205-4207
22  |Notice of Entry of Order Nevada Legislature 10/08/14 | 4001-4057
23  [Notice of Entry of Order State of Nevada/Dept 10/17/14 | 4195-4204
7 Notice of Entry of Order Denying City of Fernley's| State of Nevada/Dept Tax/| 12/19/12 | 1364-1370
Motion for Reconsideration of Order Dated Treasurer
November 13, 2012
7 Notice of Entry of Order Granting A Continuance City of Fernley 10/19/12 | 1344-1350
to Complete Discovery
3 Notice of Entry of Order Granting Nevada Nevada Legislature 09/04/12 651-657
Legislature's Motion to Intervene
7 Notice of Entry of Order on Defendant's Motion | State of Nevada/Dept Tax/| 11/15/12 | 1354-1360
for Extensions of Time to File Answer Treasurer
1 Notice of Non-Opposition to Legislature's Motion | State of Nevada/Dept Tax/| 08/06/12 59-61
to Intervene Treasurer
2 Opposition to Motion to Dismiss and Motion for City of Fernley 08/20/12 331-441
Continuance Pursuant to NRCP 56(F)
3 Opposition to Motion to Dismiss and Motion for City of Fernley 08/20/12 442-625
Continuance Pursuant to NRCP 56(F) (Cont.)
2 Opposition to Motion to Nevada Legislature's City of Fernley 08/20/12 324-330
Motion to Intervene
13  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2354-2445
and Nevada Treasurer's Renewal of Motion to
Dismiss
14  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2446-2665
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
15 |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2666-2819
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
16  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2820-2851
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
17  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2852-2899
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
4 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 662-881
Motion to Dismiss
5 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 882-1101
Motion to Dismiss (Cont.)
6 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 | 1102-1316
Motion to Dismiss (Cont.)
17  |Opposition to Nevada Legislature's Joinder in City of Fernley 07/11/14 | 2900-2941
Nevada Department of Taxation and Nevada
Treasurer's Renewal of Motion to Dismiss
20 |Opposition to Plaintiff's Motion for Partial Nevada Legislature 07/11/14 | 3586-3582
Reconsideration and Rehearing of the Court's
June 6, 2014 Order
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12 |Opposition to Plaintiff's Motion for Partial State of Nevada/Dept Tax/| 07/11/14 | 2049-2052
Reconsideration and Rehearing of the Court's Treasurer
June 6, 2014 Order and Countermotion for Order
Dismissing Nevada Department of Taxation

17  |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 2942-3071
Judgment

18 |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3072-3292
Judgment (Cont.)

19 Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3292-3512
Judgment (Cont.)

20 |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3515-3567
Judgment (Cont.)

7 Order (Converting Motion to Dismiss to Motion First Judicial District Court | 06/06/14 | 1451-1457
for Summary Judgment, Setting Briefing
Schedule and Dismissing Treasurer)

22 |Order and Judgment First Judicial District Court | 10/06/14 | 3948-4000

7 Order Denying City of Fernley's Motion for First Judicial District Court | 12/17/12 | 1361-1363
Reconsideration of Order Dated November 13,
2012

7 Order Granting A Continuance to Complete First Judicial District Court | 10/15/12 | 1341-1343
Discovery

7 Order Granting in Part and Denying in Part Nevada Supreme Court 01/25/13 | 1373-1377
Petition for Writ of Mandamus

23 |Order Granting Nevada Department of First Judicial District Court | 10/15/14 | 4190-4194
Taxation's Motion for Costs

3 Order Granting Nevada Legislature's Motion to First Judicial District Court | 08/30/12 648-650
Intervene

7 Order on Defendant's Motion for Extensions of First Judicial District Court | 11/13/12 | 1351-1353
Time to File Answer

7 Order Pursuant to Writ of Mandamus First Judicial District Court | 02/22/13 | 1390-1392

21 Order Vacating Trial First Judicial District Court | 09/03/14 | 3773-3775

23  |Plaintiff's Motion to Strike, or Alternatively, City of Fernley 10/14/14 | 4178-4189
Motion to Retax Costs

21 Plaintiff's Objections to Nevada Legislature's City of Fernley 10/02/14 | 3846-3862
Proposed Order and Request to Submit
Proposed Order and Judgment

7 Pretrial Order First Judicial District Court | 10/10/13 | 1393-1399

7 Reply Concerning Joinder in Nevada Department Nevada Legislature 05/27/14 | 1438-1450
of Taxation and Nevada Treasurer's Renewal of
Motion to Dismiss
Reply in Support of Joinder in Motion to Dismiss Nevada Legislature 10/08/12 | 1317-1340

3 Reply in Support of Motion to Intervene Nevada Legislature 08/24/12 626-635

21 Reply in Support of Plaintiff's Motion for Partial City of Fernley 07/25/14 | 3709-3746

Reconsideration and Rehearing of the Court’s
June 6, 2014 Order as to Defendant Nevada
Legislature
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20 |Reply in Support of Plaintiff's Motion for City of Fernley 07/25/14 | 3674-3708
Summary Judgment Against Defendants Nevada
Department of Taxation and Nevada Treasurer
20 |Reply in Support of Plaintiff's Motion for Partial City of Fernley 07/25/14 | 3641-3673
Reconsideration and Rehearing of the Court's
June 6, 2014 Order as to Defendant's Nevada
Department of Taxation and Nevada Treasurer;
Plaintiff's Opposition to Countermotion for Order
Dismissing Nevada Department of Taxation
20 |Reply in Support of Plaintiff's Motion for City of Fernley 07/25/14 | 3606-3640
Summary Judgment Against Defendant Nevada
Legislature
21 Reply to Opposition to Countermotion for Order State of Nevada/Dept 08/01/14 | 3769-3772
Dismissing Nevada Department of Taxation Taxation
3 Reply to Opposition to Motion to Dismiss State of Nevada/Dept Tax/ | 08/27/12 636-647
Treasurer
20 |Reply to Plaintiff's Opposition to Nevada State of Nevada/Dept 07/25/14 | 3583-3605
Department of Taxation and Nevada Treasurer's Taxation
Renewal of Motion to Dismiss
7 Response to Nevada Department of Taxation City of Fernley 05/16/14 | 1424-1432
7 Second Stipulation and Order Regarding Change Parties/First Judicial 03/17/14 | 1406-1409
of Briefing Schedule District Court
7 Stipulation and Order for an Extension of Time to Parties/First Judicial 04/11/14 | 1410-1413
File Responses to Discovery Requests; Extend District Court
Certain Discovery Deadlines and Extend Time to
File Dispositive Motions
7 Stipulation and Order Regarding Change of Parties/First Judicial 02/19/14 | 1403-1405
Briefing Schedule and Plaintiff's Response to District Court
Defendant's Motion to Strike Plaintiff's Jury
Demand
12 [Stipulation and Order Regarding Change of Parties/First Judicial 06/25/14 | 2046-2048
Briefing Schedule and Setting Hearing for Oral District Court
Argument
7 Stipulation and Order Regarding Defendant's Parties/First Judicial 10/23/13 | 1400-1402
Motion to Strike Plaintiff's Jury Demand District Court
3 Stipulation and Order Regarding Joinder to Parties/First Judicial 09/18/12 658-661
Motion to Dismiss District Court
23 |Transcript of Hearing Court Reporter 01/07/15 | 4213-4267
7 Writ of Mandamus Nevada Supreme Court 01/25/13 | 1371-1372
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LEGISLATIVE COUNSEL BUREAU, LEGAL DivisioN
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Tel: (775) 684-6830; Fax: (775) 684- 6761
kpowers @Icb.state.nv.us

Dan.Yu@Icb.state.nv.us

Attorneys for the Legislature of the State of Nevada

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY .

CITY OF FERNLEY, NEVADA, a

- Nevada municipal corporation, ) o
T Case No. 12 OC 00168 1B

Plaintiff, : Dept. No. 1
Vs,

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT.OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA,; and DOES '1-20,
inclusive,

Defendants. '

. NEVADA LEGISLATURE’S REPLY IN
SUPPORT OF JOINDER IN MOTION TO DISMISS
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REPLY

Intervenor~Defendaﬁt, ‘the Legislature of-the State of Nevada (Legislatu.re), by and.-through its
counsel, the Legal Division of the Legislative Counsel Bureau (LC_IB) under NRS 218F.726, hereby files
this Reply in Suppo_rt of the Legislatur.e’s J oixider. in the Motion to Dismiss filed by the Defendants, the
State of I\fevada, the Department of Taiation, and the State Treasurer acting in her official cépacity
(collectively the State Defendaﬁts). The Legislature’s Reply is made and based upon the following
Memc.)randm.n of Poihts and Authorities, all pléédi{;gs, documeﬁts and exhibits on file in this case and
any oral arguin_eﬁts that the Court ma); allow.

' : MEMORANDUM OF POINTS AND AUTHORITIES

I Statement of the case. ' | "

On.Juné 6, 2012, Plaintiff City of Fernley (Fernley) filed a Complaint seeléin'g money damages
and. declaratoﬁ and injuhctive relief against the State Defendants. Fernley challenges the
conistitutionalit;.y of Nevada’s systein of allocating cé;tain statewide tax revenues which 2.11‘6 depositéd
and c'qﬁsolidated in the Loca'l Governme;nt Tax Distribution Account and distributed to Nevada.’s local
gbvernmental entities uﬁder NRS 360.600-360.740. The system is administered by the Departmeﬁt of
Téxation and the State Treasurer, and it is commonly referred to as the consolidated tax system or the C-
Tax system.

On August 3, 2012, the State Defendants filed a’Motion to .Dismiss the Complaint, and the
Legislature filed a Motion té Intervene. On Augﬁst 16, 2012, the Legislature filed a Joinder in the
M.otion to Dismiss. On August 20, 2012, Fernley filed an Oppqsition to the State Defendants’ Motion to
Dismiss, ;md Fernléy moved for aﬂco'ﬁtinuance under NRCP 56(f) in its Opposition. On August 27,
2012, thé. State Defendants. filed a R'eply in sﬁpport of their Motion to Dismiss.

Shortly thereafter (;n Augqst 30, 201;’2, the Court entered an order grantipg the Legislature’s

Motibn to Intervene. On Septe;rﬁber_ 18, 2012, thé Court approved a Stipuiation ang Order im WinciT te

-
Case No. 66851
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parties agreeci to treat the Legislature’s Joinder in the Motion to Dismiss filed by the State Defendants as
the Legislature’s own Motion to Disrniss. The parties also agreed -to a brieiing schedule for the
Legislature’s Motion to Dismiss. Pursuailt to ihat Stipulatioxi and Order, Fernley:;ed an Opposition to
the Legislature’s Motionto Disrm'ss on September 28, 2012, and the Legislature is hereby ﬁiing this
Reply in support of its Motion to Dismiss. ' .

L. .Argument.

| A. The Court is not required to treat the Legislature’s Motion to Dismiss as a motion for
summary judgment. . :
Because the Iegislatiire attached public records as exhibits to its Motion to Dismiss Fernley
contends that the Court must treat ‘the Legislatire’s Motion to Dismiss as a motion for summar)i
Judgment (Opp nto Leg.’s Mot to Dismiss at 6.) As a general rule under NRCP 12(b), the Court must
treat ‘a fnotion to dismiss as a mbtic‘m for summary judgment if “matters. outside the pleading are

presented to and not excluded by the court.” However, it is well established that in deciding a motion to

-dismiss, the Court may take judicial notice of public records without converting the motion to dismiss

into-a motion for summary judgment. Breliant v. Preferred Egumes Corp., 109 Nev. 842, 847 ( 1993)

Nevada v. Burford, 708 F.Supp. 289 292 (D.Nev. 1989) (“this court may take Jud1c1a1 notice of facts

outside the pleadings such as matters of public record, without converting [Defendant’s] Motion to
Dismiss to one.for summary j‘udgment.”)’.. It is also wellestab'lished that “courts generally may take
judicial notice of legislative histories, which are pubiic records.” Fieﬂe V. P’erez, 125 Nev. 728, 7_37—38
n.6 (2009). |

. “The Législature attached two exhibits to its Motion to Dismiss, both of which‘ are public records
that are part of the legislative history of Senate Bill No. 254 (SB254) 1997 Ney. Stat., ch 660, at 3278-

3304 which enacted the C-Tax system codified in NRS 360 600 360.740. The first exhibit is a pubhc

record of the 1997 report and recommendations made by the interim egistative committes 10 StOdy
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entities. LCB Bulletin-No. 97-5 (Nev. LCB Research Library, Jan. 1997) (Leg. Ex. 1). The second

|| the Legislative' History of SB254, 69th Leg. (Nev. LCB Research Library 1997) (Leg. Ex. 2).

-to Dismiss at 7.) However, bécause the Legislature’s Motion to Dismiss is not a motion for summary

. which Fernley filed on August 20, 2012. (Opp’n to State Defs.” Mot. to Dismiss at 5-7.) At that time,

o

P

Nevada’s laws govefning the distribution of certain statewide tax revenues to local governmental

exhibit is a public record of the connnit;ee minutes, bill amendments and other documents contained in

Because the two exhibits attached to the Legislature’s Motion to Diémiss are public records, the
Couﬁ may take j;Jdiciall notice of the attached pubhc records without converting the Legislature’s
Motion to Dismiss into a motion for summary judgment: Therefore, contrary to Fernley’s contentions,
the Court is not required to treat the Le'gisllature’s Motion to Dismiss as a motion for summary judgment.

‘B. The Court should not grant Fernley a continuance under NRCP 56(f) to conduct
discovery because all of Fernley’s claims are barred as a matter of law and. dlscovery of

_additional facts would not change the result of this case.

Based on its erroneous contention that the Court must treat the Legislature’s Motion to Dismiss as
a motion for summary judgment, Fernley requests a continnance under NRCP 56(f) to conduct

discovery to oppose the Legislature’s purported motion for summary judgment. (Opp’n to Leg.’s Mot.

judgmeﬁt,-Fefnley’s requesi fora contin.uance under NRCP 56(f) is procedurally improper because such
a request is appropriate oﬁly in response to a motion for summary judgment, not a motion t6 dismiss.
'lfhe.refore, the: Court'should reject Fernley’s request for a conﬁnuaﬂce under NRCP 56(f) because it. is
nc.)t a procedurally. appropriate response to the Legislature’s Motion to Dismiss.

Fernley also. errone'o'usly contends that the Legislature has not opposed its request for a
continuance under NRCP 56(f). | (Opp’n to Leg.’s Mot..to Dismiss at 7.) However, Fernley first

requested a continuance under NRCP 56(f) in its Opposition to the State Defendants’ Motion to Dismiss,

the Court had not yet graﬂted the Legislatﬁre’s Motion to Intervene, and the Legislature was not a party.

Therefore, although Fernley requested a continuance in response to the™Stare Dejendants NVIoton w0 |
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Dismiss on August 20, 2012, Fernley did not request a continuance in response to the Iegislature s}

{Motion to Dismiss until Sep;tember 28, 2012, when Fernley filed its Opposition to the-Legislature’s

Motion to Dismiss pursuant to the parties’ stipulated briefing schedule. Consequently, the Legislature is

timely opposing Fernley’s request for a continuance under NRCP 56(t)..

.Finally, even if the Court treats the Legislature’s Motion to Dismiss as a motion for summary

judg'rﬁent, the Court should nc;t grant Fernley a_continuanée'under NRCP 56(f) to conduct discovery

because all of Fernley’s claims are barred as a matter of law and discovery of additional facts would not

{ change the result of this case. A district court may grant a continuance under NRCP 56(f) for a plaintiff

'to conduct discovery only if such discovery.would lead to the creation of genuine issues of material fact.

Aviation Ventures v. Joari Morris, Inc., 121 Nev. 113, 118 (2005). However, whén there are no genuiﬁe

issues of material fact because all of the plaintiff’ s claims are barred as a matter of law, the district court .
must deny the plaintiff’s request for a continuance under NRCP 56(f) because discovery of additioﬁal :
facts would not change the result of the case and would just burden the other parties with: time-

consuming and costly discovery that is poinﬂess and futile. See, e.g., Nvluﬁd v. Carson City, 117 Nev.

913, 917 & n.10 (2001), overruled in part on other grounds; ASAP Storage v. Sparks, 123 Nev. 639

(2007); L.E. Dunn Nw., Inc. v. Corus Constr., Venture, 127 Nev. ___, 249 P.3d.501, 508 .7 _(201 1).

As thoroughly d‘iséussed in the Legislature’s Motion to Dismiss .and this Reply, there are no
genuine issues of material fact in this case because all of Fernley’s claims are barred as a matter of law.
Thérefore, -even if the Court treats the_: Legislature’.s Motion to MSﬁss as a-mOtian for summary
judément, the Court should not grant F_ernléy a continuance under NRCP 56(f) to co.nduct' d.isco.very '.

because discovery of additional fa(.:ts would not change the result of this case and would just burden the

other parties with time—consumihg' and costly discovery that is pointless and futile.

5 ~ Case No. 66851
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G Fernley’s claims for.money damagés are barred by sov;areign immmiity, and the state ié
entitled to judgment as a matter of law.

In its Motion to Dismiss, 'tile Legislature argues that Fernlejr’s prayef for money damages on its
federal constitutional'cl'aims must be dismissed as a matter of law because it is barred by sévefeign
immunity under federal law. (Leg'."s Mc;t. to Dismiss at 10-11.) In its Opposition, Fernl;:y fails to make
any »argumént or cite any authority to refute the Legislature’s argument and authori’ty. (Opp’ n to Leg.’s
Mot. to Digmjss at 7-9.) Thereforé, given that Femley has failed'to oppose the Legislature’s argumenf
and authc;rity, Eérnléy’s prayer for money démages on its federal constitutional claims must be
disﬁﬁssed as a matter of law because it is barred by sovereién immunity under federal law.

In i'ts' Motion tb Disfniss, the Legiélature also a.rgues that Fernley’s.praye_r for money damages on
its state constitutional clairﬁs must be dismissed as. a matter of iaw because it is barred by .sovere.ign

immunity under sﬁbséction 1 and subsection 2 of NRS 41.032." (Leg.’s Mot. to Dismiss at 11-13.) Each

subsection of NRS 41.032 provides a separate basis for claiming sovereign immunity. Haobldm v. State

Dir. Mir. Yehs., 93 Nev. 599, 603-05 (1977).

In its Opposition, although Fernley makes an a.rgument and cites authority regarding sovereign
immunity under subsecéon 2 of NRS 4i.032, Fernley does not make any argument or cité any éufhority
regarding sovereign immunity under .'subsection 1 of N'RS. 41..032.. (Opp’n to Leg.’s Mot. to Dismiss at '
7-9.) Therefore, given that Ferﬁley has failed to oppose the Legislature’s’ érgument and : authority
regarding so;/ereign inﬁmunity under suBsection 1 of NRS 41.052, Fernley’s prayer for money damages
on its state consﬁtuﬁond claims must be dismissed as a matter of law because it is barred by sovereigﬁ
immunity under subsection 1 of NRS 41.032.

In-addition, Fernley’s prayer for money damages on its state constitutional claims is al'so barred by

sovereign immunity under subsection 2 of NRS 41.032. Government agencies and officials are entitled

to sovereign immunity under subsection 2 of NRS 41.032 when theli” acfions are based om_the

-6 ' Case No. 66851
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performance of official duties which in_volve an element of official discretion or judgment and are

grounded in the creation or execution of social, economic or political policy. Martinez v. Maruszczak,

123 Nev. 433, 445-47 (2007); Scott v. Dep’t Commerce, 104 Nev. 580, 583-86 (1988). As a general

rule, this test is met when government agencies and officials are performing official duties to execute or

carry out the policy of ;1 statutory scheme. See Boulder City v. BO}JI(ZICI Excavatiné. 124 Nev. 749, 757-
60 .(2008). Thus, sovereign immunity Protects government agencies and officials frém liability for
money damages whenever “the injury-producing conduct is.an integral part of governmental policy-
making or planning.” Martinez, 123 Nev, at 446,

In this case, the alleged i"njury-producin.g conduct arises fror.n.the State Defendants’ performanf:e
of official duties to execute and carry out the sogial, economic and polit.ical poliéy of the C-Tax statutes
which are an integral paIt of governmental policy-making or planning. Evén though the State
Defendants must perform their official duties within clearly defined statutory paraméters, the State
Defendants still must exercise .ofﬁcial discrel;ioh and. judgment within those statutory parameters to
execute and carfy out the policy of the statutory scheme. Under such circumstances, the Stat.e
Defeﬁdants are entitled to sovereign immunity from money damages under subsection 1 of NRS 41.032.
Therefore, Feinley’s prayer for money damages on its state. coﬁstitutionﬂl claims mﬁst be dismissed asa.
matter of law because it 'is barred by sovereign immunity under subsection 1 of NRS 41.032.

Finally, Fernley contends that issues of sovereign immunity under- NRS 41,032 are mixed

questions of law and fact which should not be summarily adjudic_ated at the motion-to-dismiss stage.

(Opp’n to Leg.’s Mot.-to Dismiss at 8.) However, when it is apparent from the face of the complaint

- that the defendants are entitled to sovereign immunity under NRS 41.032 as a matter of law, dismissal is

required. See, e.g., Foster v. Washoe County, 114 Nev. 936, 941-43 (1998); Nevada Power v. Clark

County, 107 Nev. 428, 428-30 (1991); Ramirez v. Harris, 105 Nev. 219, 220 (1989); Scott v. Dep’t

Commerce, 104 Nev. 580, 583-85 (1988); Ha‘gblofn v. State_Dir. Mitr. Vehs., 93 Nev. 599, 599-605
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(1977). As thor‘oughly discussed in the Legislature’s Motion to Dismiss and this Reply, it is apparent
from the face of Fernley’s Complaint that the State Defendants are entitled to sovereign imniunity under
subsedfions 1 and 2.0f NRS 41.032 as a matter of law. Tﬁerefore, dismissal is required.

D. Fernley’s claims are time-barred by the statute of limitations, and the state is entitled to
judgment as a matter of law.

In its Motion to bisﬁss, the .Legislature argues that Fernley’s federal and-staté constitutional
claims are time—baﬁed by the statute of limitations because the events 'th-at form the basis of Fernley’s
con;titutional claims occurred when Fernléy incorporated in 2001, more than é decade before Férnley
coﬁlmenced this écﬁon in 2012. (Leg.’s Mot. to. Dismiss at 13-17.) -Fernley contends that its
constitutional claims are not time-barred 1b.ased on the continuing violations doctrine. (Opp’ﬁ to Leg.’s
Mot. to Dismiss at 9-10. |

Turmning first to Fernley’s federal constitutional claims, it is true that lower federal éourts have

recognized a continuing violations doctrine for federal constitutional claims. However, the United

States Supreme Court- sﬁbstantia]ly limited the continuing violations doctrine in National Railway

Passéngér Corp..v. Morgan, 536 U.S. 101 (2602), and lower federal courts must now follow the Morgan

limitations - when applying the continuing violations doctrine to federal constitutional claims under

| section 1983. Cherosky v. Henderson, 330 F.3d 1243, 1246 n.3 (9th Cir. 2003); RK Ventures v. Seattle,

1307 F.3d 1‘045, 1058, 1061 (9th Cir. 2002). After'Morgan, lower federal courts must look. solely to

when the operative governmental action or decision occurred to trigger the statute of lirm'tations, and
they must disregard any continuing harmful effects or consequénces produced by the operative action or
decision bec_.ause those ccmtipuing harmful effects or consequences are not sepa;ately actionable.. RK
Ventures, 307 F.3d at 1058 (“in determining when an act occurs for statute of limitations purposes, we

look at when the ‘operative decision’ occﬁrred, and separate from the operative decision[] those

inevitable consequences that aré not separately actionable.”) (citations omitied).

' : # ' . Case No. 66851
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In tﬁis case, the operative gdvemmental action occutred when.Fernley incorporated in 2001, and
the State Defendénts did not increase Fen_ﬂey’s C-Tax distribution a;% a result of its incorporation. At
that time, Fernley knéw th.e.' State Defendants would continue to calcuiate aﬁd adjust Fernley’s C-Tax
distribution uSﬁg Femley’s original base ampuﬁt .under section 35—56 of SB254 and the statutory
formulas in NRS 3.60..680 and 3‘_60..690, unless Fcrnley.began to provide‘ the requisite public services of
assumed the functions of another local governmental enﬁty. NRS 360.740; NRS 354.598747. Because
Fernley did not provi.de the requisite public ser'vi.ces or assume the functions of another local
gbw./en;ment.al entity, the State Defendants did not .change théJ i)asis fo.r.calculating Fernley’s C-Tax
distribution as a result of:its incorporation m 2001. “Consequently,- the operative governmental action
WhiCil allegedly ﬁarmed Fernléy occurred in 2001, When the State Deféndants did not increase Ferpley"s
C-Tax distribution a; a result of its méorporaﬁoﬁ. | . |

Thus, even though Fernley- a]lege; that each C-Tax distrib'ut.ion since 2001 .ilas violated its
constitutional rights, the constitutional violation occurred, if at all, when the State Defendants did not

increase Fernley’s C-Tax distribution as a result of its incorporation in 2001. Even if the amount of each

'C-Tax distribution to Femley since 2001 has been deficient, each deficiency is nothing more than a

continuing harmful effect or consequence of the operative governmental action which ;ﬂfegedly harmed
Femley in éOOl. Therefore, because i:he operative governm'enfal actioﬁ' which allegedly harmed Fernley
occuﬁed in 2001 and. because Femley did not commence this action until 2012, Femley’s federal
constitutional claims are time-barred by the statl'Jte of limitations as a matter of law.

Turning .next to Fernley’s state constitutibnai claim;c,; the Nevada Supreme Court has not
recognizéd a contih'uing violations docirine. for state constitutional claims. Nevertheless, Fernley

contends that its constitutional rights are violated “every time a dollar is collected and distributed under

the C-Tax formula.” (Oﬁp’n-to Leg.’s Mot. to Dismiss at 10.)
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,'Under 'Nlevada law, “[t]he genéral rule concerni.ng statutes of limitation 'is that a cause of action
accrues ;7vh6n fhe wrong dccﬁrs and' a party sustains injuries for which relief could be sought.” Petersen
v. Bruen, 106 Nev. 271, 274 (1990). Fernley argues that a separate “wrong” haé occurred with each C-
Tax disﬁibuﬁon. since 2001. Although the Nevada Supreme Court has not ad&ressed .an argument
similar to Fefnley’s, other courts have consid.ered. and rejected simjla.r arguments wher'é the élléged
“wrong” is the government’s use of an unlawful férmula ‘and where alleged deﬁciencies in future
distributions are simply continued ill effects resulting from use of the allegedly unlawful formula. See,

e.g., Brown Park Estates-FaJrﬁeld Dev. Co. v. Umted States 127 F.3d -1449, 1456 (Fed.Cir. 1997)

(where HUD allegedly used unlawful formula to calculate government rent subsidies, “wrong” occurred

when HUD first used formula to i;alculate subsidies and alleged deficiencies in futare subsidies are not

separate “wrongs” for statute-of-limitations purposes); Davidson v. United States, 66 Fed.Cl. 206, 207-

10 (Fed.Cl.. 2905) (_Where Defense Department allegedly used unlawful formula to recalculate survivor
benefit paymc;,nts, ‘;wrongf’ occurred when Defense Department. first recalculated the payments and
alleged deficiencies 'in_futﬁre paymeﬁts are not separz{te “wrongs” for statut.e—of-limitations purposes).

In th1s case, even though Feﬁlley alleges that a separate “wrong” has occurred with each C-Tax
distribution since 2001-, any “wrong” occurred, if at all, when the State Defendants used an allegedly
unlawful formuia to calculate Fernley’s C-Tax distribution aé a result of its .i'nc.orpo.ration in 2001.. Even
if the amount of each C-Tax distribution to Fernley sin.ce 2001 has been deficient, the deficiencies are
simply. continuved ill effects resulting from use of the allegedly unlawful for.mula in 2001. Therefore,
becausé the alleged “wroné” to Ferﬁley occﬁrred in 2001 and because Fémley did not Eommence fhis

action until 2012, Femiey’s state ‘constitutional claims are time-barred by the statute of limitations as a

matter of law.
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TA 1326




10
11
12
13
14
15
16

17

18

19
20
21
2
23

24

E. .Fernléy’s claims z:re time-barred i)y laches, aﬁd the state is entitled to judgment as a

matter of law.

In.its Motion to Disn.u'ss,.the Le‘gislature ﬁgues that Fernley’s federal and state cpnstitutioﬁél
claims are time-barred by laches. (Leg.’s Mot. to Dismiss at 17- 19.) In its Op_posiﬁoﬁ, Fernley does not
contest that it delayed bringing its constitutional challenge to the C-Tax systém for at least eleven years.
'(Opp’n to Leg.’s Mot. to Dismiss at 10-11.) However, Fernley contends that laches does not apply
because it has never acqﬁiesce_d in the alleged inequities of the C-Tax system but “has actively., albeit

unsuccessfully, sought a C-Tax adjustment before both the executive and legislative branches of state

| government.” Id. at 11 Fernley also contends that. its eleven-year delay has not “prejudiced other

participants in the C-Tax system.” Id. Neither of Fernley’s contentions defeats the bar of laches. |

First, it is well established that, for purposes of laches, public opposition in the political branches

does not excuse the plaintiff’s failure to promptly commence a judicial action. See, e.g., Batiste v. New

Haven, 239 F.Supp2d 213, 225 (D.Conn. 2002); Mussington v. St. Luke’s Roosevelt Hosp,, 824
F.Supp. 427, 434 (S.D.N.Y. 1993), aff'd, 18 F.3d 1033 (2d Cir. 1994). ‘In Batiste and Mus.sington,. the
plaintiffs argued that laches did not Bar their untimely constitutional claims because they had engaged in
“Voc’iférous public oppositidn” to. the defendants’ construction projects at the loc_;:-nl agency level before |.
they commenced their judicial actions. ‘The'z courts rej.eéted the plaintiffs’ arguments and found that their
¢laims We.re barred by -l-aches because “despite the plaintiffs’ ‘vociferous publié opposition’ to the
defendanté’ construqtion plans, the plain.tiffs were required to address their grievahc~e in court, not in the
politiqal érena, in order to preserve their-claims.” Batiste, .239.F..Su15p. at 225; Mﬁssingtdn, 824 E.Supp.
at 434. . |

In this case, even assuming fern]ey diligently endeavored to-find a remedy to the alleged

inequities of the C-Tax system before the executive and legislative branches of state government,

|| Fernley’s efforts before the political branches do not excuse Fernley’s eleven-year delay in commencing

-11- . . Case No. 66851
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this judicial action. Indeed, nothing stopped Fernley during the past eleven years from timely purstling
legal remedies in a judicial action while co_ncarrently pursuing other remedies in the politicai branches.
Thus, Fernley’s claims are time-barred by 1aches because Fernley unreasonably and 'irrexctlsably delayed
bﬁngtng its judicial action for at least eleven years.

Furthermore, Femlejt’s delay has prejudiced both the other participants in the C-Tax system and
the state. for the past eleven years, the other participants in the C-Tax system have reasonably relied on
the validity of the C-Tax system for purposes of budgeting and ﬁs‘cal 'planning. In addition, the state has
reasonably relied or1 the validity of the C-Tax Sygtem for purpo:ses of providing supplemental funding to
augment the operations of tocal gevemment. If the C-Tax system is declared invalid aow' after such a
long period. of operation, such a declaration wou_ld bring chaos to Nerlada’s tax distribution system and
wou'.ld clearly upset the settlect. expectations of the other participants in the C-Tax system and the state.
Therefore,'because consideration of Fern_ley’s claims after an unreasonable and ine;_(eusable eleven-year
delay would upset settled expectations, rrould work to the disadvantage and prejudice of others,.and
would make the granting of relief iﬂequitable, Fernley’s federal and state constitutional claims are time-

barred by laches as a matter of law.

F." Fernley does not have standing to bring Fourteenth Amendment clalms against the
state, and the state is entitled to Judgment as a matter of law.

In its Motion to Dismiss, the Legislature argues that Fernley does not have standing to bring

Fourteenth Amendment claims against the state. (Leg.’s Mot. to Dismiss at 20-21.) Although Fernley

’aeknowledges the rule that a municipality does not have standing to bring Fourteenth Amendment

claims against the state, Fernley contends that courts in other jurisdictions have found limited exceptions
to this.tule. (Opp n to State Defs Mot. to Dismiss at 7-9.) However, the Nevada Supreme Court has

never recogmzed such exceptlons Therefore, under the doctrine of stare decms thlS Court must follow

the prior decisions of the Nevada Supreme Court which hold that a municipahty does not have standing
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to bring Fourteenth Amendment claims against the state. State ex rel. List v. County of Douglas; 90

Nev. 272, 279-81 (1974); Reno v. County of Washoe, 94_ Nev. 327, 329-31 (1978); Boulder City v.

State, 106-Nev. 3§O, 392 (1990); see also 20 Am.]ur.Zd Courts § 142 (2005) (“under the docttjne of
stare decisis, a décision of the state’s highest or supreme court binds the state’s coﬁrt of appeals and the
trial courts.”).: Furthermore, as amply demoﬁstrated in‘ the State Defendants’ Reply, none of the
exceptioné claimed by Fernley would apply in thié case. (State Defs.” Reply to Opp;n to Mot. to
Dismiss at 4-5.) Consequenﬂ&, because Fernley does not have standing to bring Fourtéenth Amendment

claims against the state, the claims are barred as a matter of law.

G. Even if Fernley had standing to bring Fourteenth Amendment claims against the state,
those claims would have no merit, and the state would be entitled to judgment as a matter of

law.

In its Motion to Dismiss, the Legislature argues that there is simply no constitutional right under

the Equal Protection or Due-Process Clauses of the Fourteenth Amendmert to an equal receipt of.tax

revenues distributed by the state. @ N.Y. Rapid Transit Corp. v. New York, 303 U.S: 573, 578 ( 1938) :
(“The power to make distinctions exists with full vigor in the field of taxation, where no ‘iron rﬁle’ of

equality' has ever been enforced upon the states.”). Therefore, even if Fernley’s allegation is true that the

C-Tax system is “non-uniform and vnequal in its effect upon Fernley as compared to other similarly |-
situated Ne;vada towns and cities,” the lack of uniformi.ty in the C-Tax system is insufﬁciént asa mafter
of law to prove an equal proteéﬁon or due procéss claim. The only way for Femle)'/. to prov'e an equal
protection or due process c}ai'm isto establish that there is no rational basis for the method of
distribution chosen by the Legislature in the C-Tax S};stem. Because Fernley does not even make such
an’ allegation in ifs equaliprotection and due process claims, those claims fail as a matter of law.
Furtherﬁore, even if Femléy had made allegations to that efcht, it§ equal plrotection and due process

claims would still fail as a matter of law because there is a rational basis for the method of distribution

chosen by the Legislature in the C-Tax system. (Leg.’s Mot. to Dismiss at 21-30.)
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In its Opposition, Fernley contends that a ;ational—basis analysis cannot be conducted until the

facts of the case are developed through discovery. (Opp’n to Leg.’s Mot. to Dismiss at 11-12.)

Fernley’s contention is wrong as a matter of law because a court may .decide a Fourteenth Amendment

challenge to a tax statute on a motion to dismiss “if any state of facts reasonably can be conceived that

would sustain [the tax statute]” under the rational-basis test. N.Y. Rapid Transit, 303 U.S.. at 578
(affirming lower court’s dismissal of complaint for failure to state a claim where challenged tax statute
satisfied rationél—basis test under Equal Protection-and Due Process Claﬁses). As thoroughly explained
in'. the Legislature’s Motion to Dismiss, many,étapes of facts reasonably can bé- conceived that woul&
sustain the C=Tax statutes under the rational-basis test. Ther;efore, the state is entitled to dismiésal of
Fernley’s Fourteenth Amendment claims as a matter of law, and Fernley is not entitled to any dis.cbvery. 1

Femléy_ also contgndé that it did nét need to plead in its Comp]aint that there is no rational basis
for the method of distribution chosen by the Legislature in tﬁe_ C-Tax system. (Opp’n to Le.g.’s‘.Mot. fo
Dismiss at 11-12.) _Feml(.e'y’s contention is wrong as a matter of law because a court may strike down a

tax statute under the Fourteenth Amendment only if the tax statute fails to satisfy the rational-basis test.

B

Armour v. Indianapolis, __Us.__, 132— S.Ct. 2073, 2080-81 (2012).

In Armour, the United States Supreme Cp.urt reiterated its long-standing rules for reviewing
Fc;urteenth Amendme_:nt challeﬁge_s to tax statutes. So long as a distinction made in a tax statute “has a
rational basis, that distinptiéﬂ does not violate the qu}lal Protection Clause.” 132 S.Ct. at 2079-80.
There'fore; di's.pariti; in treatment in a tax statute “cannot run afoul of the- Equal Protection Clause if there
is a rational relationship between the dispéri:ty of tma@eﬁt and some legitimate governmental purpose.”

Id. at 2080 (quoting Heller v. Doe, 509 US 312, 320 (1993)). Moreover, “rational basis review

.requires deference to reasonable underlying legislative judgments,” and courts must remain mindful that |

b k2

“‘[l]egislafures have esi)ecially broad latitude in creating classifications and distinctions in tax statutes.

Id. (quoﬁng Regan v. Taxation With Representation, 461 U.S. 540, 547 (1983)). Undqr the ratibnal—
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basis test, tax classifications must be upheld if ““there is any reasonably conceivable state of facts that

could provide a rational Basis for the classification.”” Id. (quoting FCC v. Beach Commc’ns, 508 U.S.
307, 313 (1993)). And “because the classification is presumed constitutional, the ‘burden is on the one
attacking the legislative arrangement to- negative every conceivable basis which might support it.”” Id.

at 2080-81 (quoting Heller, 509 U.S. at 320).

Given the long-standing rules for reviewing Fourteenth Amendment.challenges to tax statutes, it is

|| clear that Fernley needed to plead in its Complaint that there is no rational basis for the method of

. distribution chosen by the._L'egislature in the C-Tax system.: Because Fernley’s Complaint does not

'contain_ any allégations to that effect, its equal proFection,an’d due process claims must be dismissed as a
matter of law.

| Furthermore, even ii" l;?emley’s Complaint had contained | allegations to that -effect, its equal
protection and due process claims would still fail és a matter pf law because there is a rational basis .for
the method of distrib;Jtiqn chosen by the Legislature in the C-Tax system. As thoroughly éxplained- in
the Legisla;ture’s Motion to Dis'mi.ss, the Legislature: enacted thé C-Tax system based on “the idea of |
distributing governmental revenues to ’govemments beﬁonﬁjng gpvcmmentél functions.” Legislétive

History of SB254, at 50 (Leg. Ex. 2). The state clearly has a legitimate interest in ensuring that more tax

revenues-are distributed to ,thoée local governments which provide. more f)ublic services, such as-police
and firé—prbtection services.. Thus, as a matter of economic and fiscal policy, the Legislature could have
rai:iona]l_y céncl_uded t.h'at. those local govcrnme_nt's which provide more public services shoui& receive
more C-Tax distributions to bffset.their increased expenditures. Because: Femlcy. does not provide -
police and fire-protection servi;:es, it is not similarly situated to other cities and towns which prpvide
those services, so there is a ra,tioﬁai basis for. treat:in'g Fernley differently under the C-Tax system. That

rational basis is sufficient to defeat Fernley’s equal protection and due process claims. Therefore, even

- 15 | : ' Case No. 66851
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if Fernley had standing to bring Fourteenth Amendment claims againsf the state, thosé claims would
have no merit, and fhe state woﬁld be entitled.to judgment as a matter of law. .

H. Fernley does not have standing to bring separatlon-of-powers claims against the state,

and the state is entitled to _]udgment as a matter of law.

In its Motion to Dismiss, the ch1slature argues that a political subd1v151on does not have standing
to bring claJms agamst the state allegmg v1olat10ns of state constltutlonal provisions, unless the state
constitutional prov1s1ons exist for the protectlon of political _spbd1v151ons of the state. (Leg.’s Mot. to
_Disﬁ)iss at 30-31.) Fernley contends that “a. local government lacks standing to challenge certain |
decisions in which the State itsélf télkes or gives rights or poys;er's to a local government. However, that |
does not ‘mean. that a local government cannot allege that the state government is acting outside the
confines of its constitutionally deﬁned scope of authority.” (Opp’n to Lég.’s Mot. to Dismiss at 13
(citation omitted).) - ‘

Fernley’s contention is wrong as a matter of law because a local government has standing to allege
that the state government is acﬁné outside the confines of its constitutionally aeﬁn-ed scope of authority

only if the state constitutional provisions ‘at issue-exist for the protection of political subdivisions of the

state. Reno v. County of Washoe, 94 Nev. 327, 329-32 (1978).- For example, Nevada’s political
subdivisions have: standing to im'ng clain.ls. aéainst the. state for violla'tions of Article 4 §8§20-21 of the
Nevada Constitution becaﬁsé those provisions “exist for the protection of poiiticai subdivisions of the
State. ﬂeﬂ effect is to limit the Legislature, in cénajn instances, to the enactment of general; rather
than special or local, laws.”' Id. at 332.

The Teason that poiitical _subdivisions are generally prohibited from bringing claims against the
state allegmg constitutional violations is that political subdivisions are not independent sovereigns with

plenary authonty to act contrary to the will of thelr creator State ex rel, List v. Countv of Douglas 90

Nev. 272, 279-81 (1974). Rather, political subdivisions are created by 'the state for the convenient
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| administration of government, and they are entitled to challenge the actions of their creator only if a

constitutional provision is enacted specifically to prbtect political subdivisions frmﬁ the state’s actions.
Reno, .94 Nev. at 329.-32. | | |

Therefore, contrary to Fernley’s contentions, the Legislature is not arguing that “only a branch of
state government has standing to assett a séparat:ion of powers claim.” (Opp’n to Leg.’s Mot. to Dismiss
at 12,) Instead, the Legiélature is.arguiﬁg that a political subdivisioﬁ does not hav.e standiﬁg to assért a
separation-of-powers c_lqim against the state..'Whether any other bersog or entity ha_é étanding to assert a
separation-of-powers clajm.against the state is irreleyant to this _cas-e.. : |

The reason a political sub-c.iivision does not have standing to assert a separation-of-powers claim
against tﬁe state is becanse the Separation—of—PoWers Clause of the Ne\./ada Constitﬁtion does not exist

for the protection of political subdivisions of the state. It exists for the protection of state government

| by prohibiting one branch of state government from impinging on the functions of another branch of

state government. Nev. Const. art. 3, §1(1). Because the Separation-of-Powers Clause of the Nevada
Constitution does not exist for the protection of political' subdivisions of the state, Fernley lacks standing
to bring séparation—of'-powers claims against the state, and its separation-of-powers claims must be

dismissed as-a matter of law.

I.. Even if Fernley had standing to bring separation-of-powers claims against the state,
those claims .would have no merit, and the state would be entitled to judgment as a matter of

law.

In -its Motion, to Dismiss, the Legislature argnes that because the Legislature has lawfully
delegated administrative and ministerial duties to the Department of Taxation and State Treasurer under
the C-Tax system which they must perform in accordance with clearly defined statutory standards, there

has been no unconstitutional delegation of legislative authority, and Fernley’s sepatation—of—powérs

claims must be disnﬁssed as a matter 8f law. (Leg.’s Mot. to Dismiss at 31-36.) E_ernley contends that |

the C-Tax system violates separation of powers because “the Legislature may not 'c_onstit_utionally-

_ Case No. 66851 -
-17- IA 1333




10
11
12
13
14
15
16
17
18
19
20
21
22

23

delegaté the ‘power of the purse’ to an administrative branch. Appropriation determinations involve
fﬁndamentél, wide i)oliqy and discretionary judgments, and.cannot be delegated even with clear enough
standards.” (Opp’n to State Defs.." Mot. to Dismiss at 10.) |

Fernley’s contentién is wrong as a matter of law becau'se the Legislaturé r.nay. enact an
abpr;)priation'that operates prospectively on a recurrent basis iﬁ future years sb ldﬁg as 't.he Legislature

has provided a method whereby the exact amount to be appropriated may be ascertained under the law

in future years. Norcross v. Cole, 44 Nev. 88, 93 (1920). The Nevada cOnstitqtion provides that “[n]o
money shall be drawn from the freasufy but in consequence of appropriations,_ma.de by law.”
Nev.Const. art.4, §19 Under this censtitutional provision, “[i]t is not necessary tha; all expenditures be
anthorized by the general appropriation bill. The languagé. in any act which shows that the legislaturé

intended to authorize the -expenditure, and which fixes the amount and indicates the fund, is sufficient.”

State v. Eggers, 29 Nev. 469, 475 (1907). Furthermore, the Legislature may enact an'al')propriation that
operates prospectively on a recurrent basis in future years so long as “a method is provided whereby the

exact amount to be expended in pursuaince of the act may be a_scertained.” Norcross, 44 Nev. at 93;

State v. LaGrave, 23 Nev. 25, 26-27 (1895) (“an appropriation may be prospective, that is, it may be

made in one year of the revenues to accrue in another or future years, the law being so framed as to

addrgss itself to such future 'revenues.” Guoting Ristine v. State, 20 Ind. 328, 339 (1863))).

With regard to the C-Tax statutes, the Legislature has provided a :method whereby the exact
amount to be approi)ﬁatgd frpm tﬁe Local Government Tax Distribu_tiéﬁ '.Accoun't mﬁy be ascertained
under the C-Tax statutes in futﬁre' years. In particular, all distributions under the C-Tax system are done
in accordance'with specific statutory formulas. NRS‘36O.6O(I)-360.740. Determinations of the amount to

be allocated to local governments under the statutory formulas leave no discretionary authority to the

Department of Taxation. Instead, the Department of Taxatiqn'_can only apply its findings of fact, based

on fiscal data, to the mathematical equations to arrive at the exact amount to be appropriated fromi the

_ _ ' 'CaseNo._ 66851
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Local Government Tax Distribution Account. Because the Depertment of Taxaﬁen functions as nothing
more thas a factfinder under the C-Tax system and roust perferm its duties in accordance with _cleasly
defined statutory stand'a'rds', there has been no u_nconstitutienal delegation ef legislative ‘authority.
Therefore, even if Fernley had standing to bring separaﬁon—of-pos/ers claims against the .state, tﬁose
claims would have no merit, and the state would be entitled to judgment as a matter of law.

.J. Because the C-Tax statutes are general laws and not local or special laws, Article 4,
§§20-21 of the Nevada Constitution are not applicable, and the state i is entitled to Judgment as a

matter of law. -

In its Motion to Dismiss, the Legislature argues that because the C-Tax statutes epply uniforml)-I to
all similarly situated local governmen.t.s embraced in classes founded upen net’ur.al—, intrinsic and ljatienel
distinctions, .the C—TaJs statutes are general laws of uniform operation throughout the state,.ahd they do
not violate Article 4, §§20-21. (Leg.’s Mot. to Dismiss at 36-37.) Feri,ﬂey contends that because it is the
only municipa]jty to incoxperate since the iﬁplementaﬁon of the C—’i‘ax system, it is not on equal footing
with the eﬂler participants in the C-Tax system and that, as applied to Fernley, the _C—Tax system is a
special or local law. (Opp n to State Defs.” Mot. to Dismiss at 13-14.) |

Fernley s contentlon is wrong as a matter of law because a statute that apphes “upon all persons

silmlarly_sltuated isa general law.” Youngs v. Hall, 9-Nev. 212, 222 (1874). In other words, “[a] law is

general when it applies equally to all persons embraced in a class founded upon some natural, intrinsic,

or constitutional distinction.” Clean Water Coalition v. M Resort, 127 Nev. ____. 255 P.3d 247, 254

(2011) (quoting Colman v. Utah State Land Bd., 795 P.2d 622, 636 (Utah 1990)). ‘The detenpination of

whether a law is general “is based on how it is applied, not on how it actually operates.” Id. at 255.

The C-Tax statutes apply statewide to all similarly situated local governments, and the C-Tax

|| statutes do not single out Femley by name or subject it to specialized burdens that would not be irnposed

on other similarly situated cities or towns. Cf, Clean Water Coalition, 255 P.3d at 253-62. (holding that a

statute which singled out a political subdivision by name and subjected it to specialized burdens not

-19- Case No. 66851
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imposed on other political subdivisions was not a general iaw). Although the C-Tax statutes may
actually oj)ei‘ate o:i Ferfiley differehtly from other local gi)vérnments, any differences in 6peration are
because Fernley is in zi di‘ffé_:rent t:lgss foiinded upon natural, intrinsic and constitutional distinctions.
Undei the C-Tax statutes, if Fernley provided the re‘qiiisite public services, it would be placed in
the 'same .,class as other similarly situated cities and towns which provide ttiose public sérvices.
NRS 360.740; NRS 354.598747. But because Fernley does not brc_wide ttle requisite public services, it
is not sir.nila.rlsr situated to those other cities and towns, sci there is a rational basis for placing Fernley in
a different cikiss from those otlier cit_ies. and towns. Thus, because the C-Tax statutes apply uniformly to
all similaﬂ)} situated local governments embraced in classés founded upbn natural, intrin.sic and rational
distinctioils; the C—Tax:.statutes are general laws of uniform operation througliout the state, and they do
not violate Aiticle 4, §§20-21. Therefore, Fernley’s Article 4, §§20-21 claims must be dismissed as a

matter of law.

K. Even if the C-Tax statutes were local or speclal laws, they still would not violate
Artlc]e 4, §§20-21 and the state would be entitled to judgment asa matter of law.

In.its Motion to Dismiss, the Legislature argues that because the C-Tax statutes do not involve the
_ass;iessment and collection of taxes, but only iiivolve the distribution of the proceeds of the taxes after
they are assessed and collected, the C-Tax statutes could not be classified as local orispecial lawg “[f]or
the assessment and collection of taxgs” under Articie 4, §20. (Leg.’s Mot. to Dismiss' at 37-38.) Fetnley
contends that “the C-Tax 'system is both a collection and distribution scheme” and that bec'ause “the
colleéﬁoil of reveniies frdin its resid(ints vastly exceeds the amounts distributed,” the C-Tak systeni “is a
violatioﬂ in-and of jtself.” (Opp’n to State Defs.’ Mot.- to Dismiss at 15.)

Fernley’s contentions are ‘Wrong as a mtitter'pf law because they give Article 4, §20 a meaning that
was néver ‘intended by the framers of the constitutional provision. T

“simply prohibits special legislation regulating those acts which the assessors and coll_ectciré of taxes
_ Case No. 66851
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generally perform, and which are denominated ‘assessment’ and ‘collection of taxes.”” Gibson v.

_Mason, 5 Nev. 283; 305 (1869). 'A law cannot violate Article 4, §20 when it “contains no provision

whatever respecting the assessment or collection of thé' tax_complained of, in the sense in which those
words are employed in the 'COIlStitl:lti(.)n.” Id.

| Thé six statewide taxes whose proceeds are deposited in the Local Govemment Tax Distribution
Acc:ount are all collected under different general laws that are sepz_iraté from the C-Tax statutes.!
Fernley does not allege that any of the different generai laws | goverﬂing the collection of the six |

statewide taxes violates Article 4, §20. _ Instead, all of Fernley’s allegétions concern the distributibn of

the proceeds of the taxes after they are assessed and collected. Furthermore, the C-Tax statutes contain

no provisions dealing with the assessment or collection of the six statewide taxes that are_' deposited in
the Account. The C-Tax statutes deal only with distributio;i of the proceeds of the taxes after they are

assessed and collected. Thus, even if the C-Tax statutes were local or special laws, they would not be

local or special laws - “[f]or the assessment and collection of taxes” which violate Article 4, §20.

Therefore, Fernley’s Article 4, §20 claims must bg dismissed as a matter of law.

Finally, in its Motio;l to Dismiss, the Legisiature argues that even if the C-Tax statutes were local
or special liaws, they still wou:ld be con;c,titutional under Article 4, §-21 'because no general law could
have been made applicable to meet the unique and peculiar. needs of Fernley’s circumstances.. (Leg.’s
Mot to Dlsnnss at 38-40.) Fernley argues that the C-Tax statutes v101ate Article 4, §21 because “a
general law can easily be made apphcable with respect to the collectlon and appropriation of the six
taxes that make up the C-Tax system. Inste_ad of an automatic appropriation based on a complex

mathematical formula . . . the taxes could simply be collected, deposited into a fund segregated for local

! The proceedé from the following six statewide taxes are deposited in the Account: (1) the liquor tax—

NRS 369.173; (2) the cigarette tax—NRS 370.260; (3) the real property Hanster TEX—NKS 375.070;
(4) the basic city-county relief tax—NRS 377.055; (5) the supplemental cny-county relief tax—
NRS 377.057; and (6) the basm governmental services tax—NRS 482.181.
21- - Case No. 66851
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| governments, and appropriated biennially by the Legislature after a careful review of local government

budgets.” (Opp’n to State Defs.” Mot. to Dismiss at 17.)

Fernley’s argument is defeated by its own example. Under that example, the Legislature would be |.

required to make individualized Jocal and special appropriations during each regular session to each

| separate local government based on an individualized local and special review of each separate local

éovernment budg'ef. That is the antithesis of a law that is “genefal and of uniform operation throu gﬁout
the State.” Nev.Const. art.4, §21. What Fernley’s e).(ample amply demonstrates is' tha.t. even. if the C-
Tax statﬁtes were local or special laws, they still .woul_d not violate Article 4, §21 ‘because giveﬁ .the
unique and peculiar differen‘ces and circuméta.nces among Idcal governments, a general law could not be
made applicable to meet the unique and peculiar neéds of each particular l.ocal and sp-ecial situati;m. '

Therefore, Fernley’s Article 4, §21 claims must be dismissed as a matter of law.

I
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CONCLUSION

. Based ﬁpon the foregoing, .the lcgislamre respectfully asks the Court to enter an ord_ef dismissing,
with prejudice under NRCP '12(b)(5), all causes of action and claims alleged in the Complaint filed by
the Plaintiff on June 6, 2012.

‘The undersigned hereby affmn that this document doé's not contain “personal information about
any person” as defined in NRS 239B.030.and 603A.040. | |

DATED: This_8th _ day. of October, 2012.

Respectfully submitted,

BRENDA J. ERDOES
Legislative Counsel

)

. KEVIN C. POWERS
Chief Litigation Counsel
Nevada Bar No. 6781
kpowers @Icb.state.nv.us
J. DANIEL YU
Principal Deputy Legislative Counsel.
Nevada Bar No. 10806
Dan. Yu@]Icb.state. nv.us
LEGISLATIVE COUNSEL BUREAU, L.EGAL DIVISION
401 S. Carson Street .
Carson City, NV 89701 .
Tel: (775) 684-6830; Fax: (775) 684-6761
Attorneys for the Legislature
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" CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Nevada Legislative Counsel Bureau, Legal Division,
and.that on the __8th _ day of October,' 2012, pursuant to NRCP 5(b) and the parties’l stipul_atién and
consént to service by electronic méan.s, I seryed a frue and correct copy of the Législature’s Reply in
Suppert of Joinder in Motion to Dismiss, by electronic mail, directed to the followiné: ‘

JOSHUA J. HICKS S " CATHERINE CORTEZ MASTO

CLARK V. VELLIS - Attorney General
SEAN D. LYTTLE . - - GINA C. SESSION
BROWNSTEIN HYATT FARBER SCHRECK, LLP Chief Deputy Attorney General

' 9210 Prototype Dr., Suite 250 ANDREA NICHOLS

|| Reno, NV 89521 _ Senior Deputy Attorney General

jhicks@bhfs.com . | ~ OFFICE OF THE ATTORNEY GENERAL
cvellis @bhfs.com : 5420 Kietzke Ln., Suite 202, '
slyttle @bhfs.com ) Reno, NV 89511 .
Attorneys for Plaintiff GSession @ag.nv.gov
City of Fernley, Nevada _ anichols@ag.nv.gov -

Attorneys for Defendants Nevada Department
of Taxation and Kate Marshall, Stdte Treasurer

A Emplg)yee of the ngislétive Counsel Bureau
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Nevada
municipal corporation,

Plaintiff,

ORDER GRANTING A
STATE OF NEVADA ex rel, THE CONTINUANCE TO COMPLETE
NEVADA DEPARTMENT OF DISCOVERY

TAXATION; THE HONORABLE KATE
MARSHALL, in her official capacity as
TREASURER OF THE STATE OF
NEVADA; and DOES 1-20, inclusive.

Defendants.

This matter is before this Court on Plaintiff’s Motion for Continuance Pursuant to NRCP

56(f) and Notice of Non-Opposition filed on August 20, 2012, as part of an Opposition to

Motion to Dismiss.
Initially, it should be pointed out that there was an Opposition filed against the Motion as

set forth in the Nevada Legislature’s Reply in Support of Joinder in Motion to Dismiss filed on

October 8, 2012, on page 5, lines 5-8.
The Plaintiff submits that the Court’s consideration of the Motions to Dismiss filed in

this matter should be considered as Motion for Summary Judgment; and, as such, that it should
be given a reasonable opportunity to complete discovery, and therefore have a chance to

demonstrate a genuine issue of material fact. Citing to Aviation Ventures, Inc. v. Joan Morris,

Inc., 121 Nev. 113, 118-119, 110 P. 3rd 59 (2005).

"
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Therefore, good cause appearing,

IT IS HEREBY ORDERED that the Motions to Dismiss are DENIED at this time in
order to allow the Plaintiff a period of time to complete discovery; and

IT IS HEREBY FURTHER ORDERED that the Defendants, upon completion of a
reasonable discovery period, may renew their Motions to Dismiss which will then be duly

considered by the Court.
DATED this _/2-day of October, 2012.

Q——E?T %k?

TAMESA. RUSSELL
(steict Judge
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CERTIFICATE OF SERVICE

The undersigned, an employee of the District Judge, hereby certifies that on the

S%

of October, 2012, I served the foregoing by depositing a copy thereof in the U.S. Mail at Carson

City, Nevada, postage paid, addressed as follows:

Brenda J. Erdoes, Esq.

Kevin C. Powers, Esq.

J. Daniel Yu, Esq.

Legislative Counsel Bureau, Legal Division
401 S. Carson Street

Carson City NV 89701

Joshua J. Hicks, Esq.

Clark V. Vellis, Esq.

Sean D. Lyttle, Esq.

Brownstein Hyatt Farber Schreck, LLP
9210 Prototype Drive #250

Reno NV 89521

Catherine Cortez Masto, Esq.
Gina C. Session, Esq.

Andrea Nichols, Esq.

Office of the Attorney General
5420 Kietzke Lane #202

Reno NV 89511

C oyt

Christine Erven
Judicial Assistant, Department I
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Joshua J. Hicks, Nevada Bar No. 6679
Clark V. Vellis, Nevada Bar No. 5533

Sean D. Lyttle, Nevada Bar No. 11640 ,
BROWNSTEIN HYATT FARBER SCHRECK, LLP  B#20CT {9 A p: 5g

50 West Liberty Street, Suite 1030 Bl e e
Reno, Nevada 89501 HANRITR:
Telephone: 775-622-9450. - #C,GRIBE

Facsimile: 775-622-9554
Email: jhicks@bhfs.com
Email: cvellis@bhfs.com
Email: slyttle@bhfs.com

Brandi L. Jensen, Nevada Bar No. 8509

Fernley City Attorney
OFFICE OF THE CITY ATTORNEY

595 Silver Lace Blvd.
Fernley, Nevada 89408

Attorneys for the City of Fernley, Nevada

IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Case No.: 12 OC 00168 1B
Nevada municipal corporation,
Dept. No.: I

Plaintiff,

V.

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; and DOES 1-20,

inclusive,
Defendants,
NEVADA LEGISLATURE,
Intervenor.
NOTICE OF ENTRY OF ORDER
1 . :
I |
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TO ALL INTERESTED PARTIES:
PLEASE TAKE NOTICE that an Order Granting a Continuance to Complete Discovery

was entered on the 15th day of October, 2012. A copy of said Oxder is attached hereto as
Bxhibit 1. |
A
DATED this Zg day of October, 2012.
| BROWNSTEIN HYATT E ER SCHRECK, LLP

_ /

ua J. Hicks, Nevada Bar No. 6679
lark V. Vellis, Nevada Bar No. 5533
Sean D. Lyttle, Nevada Bar No. 11640
50 West Liberty Street, Suite 1030
Reno, Nevada 89501
Telephone: 775-622-9450

Attorneys for the City of Fernley, Nevada
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CERTIFICATE OF SERVICE
~ IHEREBY CERTIFY that I am an employee of BROWNSTEIN HYATT FARBER

SCHRECK, LLP, and that on this 1 QHIV of October, 2012, I caused to be served via

electronic mail and U.S, Mail, a true and correct copy of the above foregoing NOTICE OF

ENTRY OF ORDER propetly. addréssed to the following;:

Catherine Cortez Masto, Esq.
Gina C. Session, Esq.
gsession@ag.nv.gov

100 North Carson Street

Qarson City, Nevada 89701-4717

Andrea Nichols, Esqg.

Office of the Attorney General
5420 Kietzke Lane, Suite 202
Reno, Nevada 89511
anichols@ag.nv.gov

Brenda J. Erdoes, Esqg.

Kevin Powers, Esq.
kpowers@lcb.statenv.us

J. Daniel Yu, Esq. -
dan.yu@lcb.state.nv.us >
Legislative Counsel Bureau
401 South Carson Street .
Carson City, Nevada 89701

Emplbyee@f Browfistein Hyatt Farber Schreck, LLP

—
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TN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Nevada
municipal corporation,

Plainiiff, : g
ORDER GRANTING A
|| STATE OF NEVADA ex rel. THE : CONTINUANCE TO COMPLETE
| NEVADA DEPARTMENT OF “DISCOVERY |

TAXATION; THE HONORABLE KATE
MARSHALL in her official capacity a8
TREASURER OF THE STATE OF
NEVADA; and DOES 1-20, inclusive.

Deéfendants, /

This matter is before this Court on Plaintiff’s Motion for Continuance Pursuant to NRCP
56(f) and Notice of Non-Opposition filed on August 20, 2012, as part of an Qpposition to

Motion, to DlSI‘nlSS
Initially, it should ‘be pointed out that there was an Opposmon filed agajnst the Motion as

set forth in the Nevada Legislature’s Reply in Support-of Joinder in Motion to Dismiss filed om -

October 8, 2012, on page 3, linés 5-8.
The Plaintiff submits that the Couift’s considération of the Motions to Dismiss filed in

this matter should be considered a5 Motion for Summdry Judgment; and, as such, that it should
be piven a reasohable opportunity to. complete discovery, and therefore have a chance to
demonstrate a genuine issue of material fact. Citing to dviation Ventures, Jne. v. Joan Morris,

Iinc.,, 121 Nev. 113, 118-119, 110 P. 3rd.59 (2005).
i

Case No. 66851
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Therefore, good cause appearing,

IT IS HEREBY ORDERED that the Motions to Dismiss are DENIED at this time in
order to allow the Plaintiff a.pgr_ioﬁ of time to-complete discovery; and |

IT IS HEREBY FURTHER ORDERED that the Defendants, upon completion ofa
reasonable discovery period, niay renew their Motions to Dismiss which will then be duly
considered by the Court.

DATED this _/2-day of October, 2012,

. ROSSELL ” -

(stEict Jodge
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CERTIFICATE OF SERVICE

The undersigned, an employee of the District Tudge, heré,b_y certifies that on the

I day

of October, 2012, T served the foregoing by depositing a copy thereof in the U.S. Mail at Carson

City, Nevada, postage paid, addressed as follows:

Breiida J. Erdoes, Esq.

Kevin C. Powers, Esq.

J. Daniel Yu, Esq.

Legislative Counsel Bureau, Legal Division
401 S, Carson Street

Carson City NV 89701

Joshua J. Hicks, Esq.

Clark V. Vellis, Esq.

Sean D. Lyitle, Esq. :

Brownstein Hyatt Farber Schreck, LLP
9210 Prototype Drive #250 -

Reno NV 89521

Cathering Cortez Masto, Esq.
Gina C. Session, Esq.

. Andrea Nichols, Esq.

Office of the Attorney General

1l 5420 Kietzke Lane #202

Reno NV 89511

Cmflautn _

Chiistine Erven
Tudicial Assistant, Department I

Case No. 66851
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| CITY OF FERNLEY, NEVADA, a
| Nevada mumcnpal corporation,.

| STATE OF NEVADA: T+
' %F THE STATE OF NEVADA; and DOES 1-

RECH & F i
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ht"’HH i Phmid F Bt
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

Plaintiff, Case No. 12 OC 00168 1B
N ' Dept. No. 1 -
Vs,

STATE OF NEVADA ex rel, THE NEVADA
DEPARTMENT OF TAXATION; THE ORDER ON DEFENDANTS’ MOTION

; H@NOHAILE KATE MARSHALL, I hef FOR EXTENSION OF TIME TO FILE

REH OF THE ANSWERS
HE LEGISLATURE |

rnclusive.,

Defendants,

This mater is before this Court oh Deféridants' Motion for Extension of Time to File|

Ariswers filed herein on Noveribér 8, 2012, requesting that the time to file answers be| |
| extended until five (5) days after the Nevada Supreme Court enters a final order that decides

|the Defendants' Petifion for Wit of Mahdamus.

Based o review of tié Métion, and good calise appeating,
IT IS HEREBY ORDERED that Defendants’ Motion for Extenslon of Time fo File.

|| Answers is granted and Defendants’ Answers to Plaintifi's Complaint in this matter shall be

due five (5) days after the Nevada Supreme Court enteis a final ofder that decides the|

| Defendarits’ Petition for Writ of:-Mandamus.

DATED this Dt" day of / YL , 2012,

gwﬁ/

()J’AMES T. RUSSELL
DISTRICT COURT JUDGE

Case No. 66851
TA 1351




-

G O N OO A @ N

N D N NN NN
BNBBRBRNBEEIsasan = 3

The Proposed Order on Defendants’ Motion for Extension of Time to File Answers is

respectiully submitted.

CATHERINE CORTEZ MASTO
Attorney General

GINA C. SESSION

Chief Deputy Attorney General
Nevada Bar No. 5493
gsession@ag.nv.qov

OFFICE OF THE ATTORNEY GENERAL
5420 Kietzke Ln., Suite 202
Reno, NV 89511

Tel: (775) 688-1818

Fax: (775) 688-1822

Aftorneys for Defendanis

Nevada Department of Taxation
and Kale Marshall, State Treasurer

Dated: This 0]\1 day of Novembef, 2012, Dated: This_ %™ day of November, 2012.

BRENDA J. ERDOES
Legislative Counsel

KEVIN C. POWERS

Chief Litigation Counsel
Nevada Bar No. 6781
kpowers @lcb.state.nv.us
LEGISLATIVE COUNSEL BUREAU,
LEGAL DivISION

401 8. Carson Street

Carson City, NV 89701

Tel: (775) 684-6830

Fax: (775) 684-6761
Attorneys for Defendant
Legislature of the State of Nevada

Case No. 66851
IA 1352
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CERTIFICATE OF SERVICE

| hereby certify that | am an employee of the Office of the Attorney General of the State

of Nevada, and that on the day of November, 2012, pursuant to NRCP 5(b) and the
parties’ stipulation and consent to service by electronic means, | served a true and correct
copy of the foregoing Proposed Order on Motion for Extension of Time to File Answers, by

electronic mail, directed to the following:

JOSHUA J. HICKS

CLARK V. VELLIS

SEAND. LYTTLE

BROWNSTEIN HYATT FARBER SCHRECK, LLP
50 W. Liberty St., Suite 1030

Reno, NV 89501

ihicks @bhfs.com
cvellis@bhfs.com

slyttle @bhfs.com
Attorneys for Plaintiff

City of Fernley, Nevada

An Employee df the Office
of the AttorneY General

Case No. 66851
JA
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CATHERINE CORTEZ MASTO
Attorney General

GINA C. SESSION

Chief Deputy Attorney General
Nevada Bar No. 5493

100 N. Carson Street

Carson City, Nevada 89701-4717
(775) 684-1207

Email: gsession@ag.nv.gov
ANDREA NICHOLS

Senior Deputy Attorney General

| Nevada Bar No. 6436

5420 Kietzke Lane, Suite 202
Reno, NV 89511

(775) 688-1818
anichols@ag.nv.gov

Attorneys for Defendants Nevada Department of Taxation
and Kate Marshall, State Treasurer

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Nevada Case No.: 12 OC 00168 1B

municipal corporation,

S Dept. No.: |
" Plaintiff,

V,

)

)

)

)

)

)
STATE OF NEVADA, ex rel. THE NEVADA )
DEPARTMENT OF TAXATION; THE )
HONORABLE KATE MARSHALL, in her )
official capacity as TREASURER OF THE )
STATE OF NEVADA; and DOES 1-20, )
Inclusive, )
)

)

)

)

)

)

)

Defendants,
NEVADA LEGISLATURE,

Intervenor.

NOTICE OF ENTRY OF ORDER

Case No. 66851
TA 1354
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Office of the Attorney General
5420 Kietzke Lane, Suite 202
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PLEASE TAKE NOTICE that on November 13, 2012, an Order on Defendants’ Motion
for Extension of Time to File Answers was entered in the First Judicial District Court of the

State of Nevada. A copy of said document is attached hereto as Exhibit *1.”

Hn
DATED this /S day of November, 2012.

CATHERINE CORTEZ MASTO
Attorney General

sy Aialea %W&L

ANDREA NICHOLS

Senior Deputy Attomey General
Nevada Bar No. 6436

5420 Kietzke Lane, Suite 202
Reno, NV 89511

(775) 688-1818

Attorneys for Defendants

Case No. 66851
JA 1355
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CERTIFICATE OF SERVICE

| hereby certify that | am an employee of the Office of the Attorney General of the

State of Nevada and that on this. IS% day of November, 2012, | served a copy of the
foregoing NOTICE OF ENTRY OF ORDER, by mailing a true copy, postage prepaid, to:

Joshua Hicks, Esq.

Clark Vellis, Esq.

Sean Lyttle, Esq.

Brownstein Hyatt Farber Schreck, LLP
9210 Prototype Drive, Suite 250
Reno, NV 89521

Brandi Jensen, Fernley City Attorney
Office of the City Attorney

595 Silver Lace Blvd.

Fernley, NV 89408

Kevin Powers, Esq.
Legislative Counsel Bureau
401 S. Carson Street
Carson City, NV 89701

Lhode. 00lce

An Employee of the Office
of the Attorney General

Case No. 66851
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

-Plaintiff, Case No, 12 0C 00168 1B
Dept. No. 1
VS,
STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE ORDER ON DEFENDANTS' MOTION
HONORABLE KATE MARSHALL, inher - -| FOR EXTENSION OF TIME TO FILE
official capacity as TREASURER OF THE ANSWERS

STATE OF NEVADA; THE LEGISLATURE
OF THE STATE OF NEVADA; and DOES 1-
20, .

inclusive, oo
Dgfendants.

This matter is before this Court on Defendants' Motion for Extension of Time to File
Answers filed herein on November 5, 2012, requesting that the time to file answers be
extended until five (5) days after the Nevada Supreme Court enters a final order that decides
the Defendants' Petition for Writ of Mandamus.

Based on review of the Mation, and good cause appearing,

IT IS HEREBY ORDERED that Defendants’ Motion for Extension of Time to File
Answers is granted and Defendants' Answers to Plaintiff's Complaint in this matter shall be
due five (5) days after the Nevada Supreme Court enters a final order that decides the

Defendants' Petition for Writ of Mandamus.
DATED this I day of ﬂft&mﬁ,w , 2012,

) ~ fe
. . 5

( ,;r:.»,.*,y;;' Pa, e o T
/"/ e
JAMES T. RUSSELL

DISTRICT COURT JUDGE Case No. 66851
A 1358
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The Proposed Order on Defendants’ Motion for Extension of Time to File Answers is

respectfully submitted.

CATHERINE CORTEZ MASTO
Attorney General

AC Sony

GINA C. SESSION

Chief Deputy Attorney General
Nevada Bar No. 5493
gsession@ag.nv.qov

OFFICE OF THE ATTORNEY GENERAL
5420 Kietzke Ln., Suite 202
Reno, NV 89511

Tel: (775) 688-1818

Fax; (775) 688-1822

Attorneys for Defendants

Nevada Department of Taxation
and Kate Marshall, State Treasurer

’

Dated: This qn‘ day of November, 2012. Dated: This 3™ day of November, 2012,

BRENDA J. ERDOES
Legislative Counsel

S —

KEVIN C. POWERS

Chief Litigation Counsel
Nevada Bar No. 6781
kpowers @lcb.state.nv.us
LEGISLATIVE COUNSEL BUREAU,
LEGAL DIVISION

401 S. Carson Street

Carson City, NV 89701

Tel: (775) 684-6830

Fax: (775) 684-6761
Attorneys for Defendant
Legislature of the State of Nevada

Case No. 66851
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CERTIFICATE OF SERVICE
| hereby certify that | am an employee of the Office of the Attorney General of the State
day of November, 2012, pursuant to NRCP 5(b) and the

of Nevada, and that on the

parties’ stipulation and consent to service by electronic means, | served a true and correct
copy of the foregoing Proposed Order on Motion for Extension of Time to File Answers, by

electronic mail, directed to the following:

JOSHUA J. HICKS

CLARK V. VELLIS

SEAN D. LYTTLE

BROWNSTEIN HYATT FARBER SCHRECK, LLP
50 W. Liberty St., Suite 1030

Reno, NV 89501

jhicks @ bhfs.com

cvellis @bhfs.com
slyttle @ bhfs.com
Attorneys for Plaintiff
City of Fernley, Nevada

[ g/

An Employee gf the Office
of the Attorney General

Case No. 66851
TA 1360
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11 ||
| STATE OF NEVADA ex rel. THE NEVADA

12
| HONORABLE KATE MARSHALL, in her
13 |} official capacity as TREASURER OF THE

| STATE OF NEVADA; THE LEGISLATURE OF

14 |
15 ||

16 |

18 |

19 -:"(:on-solidated tax system or C-Tax system codified in NRS 360.600-360.740. "Fernley pleads federal

20
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22

23
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ALAN GLOVER
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY
| CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,
| Case No. 12 OC 00168 1B
Plaintiff, .- | Dept.Ne.1 .

VS.

DEPARTMENT OF TAXATION; THE

THE STATE OF NEVADA and DOES 1-20,

mclusxve,
Defendants.

17 |

ORDER DENYING CITY OF FERNLEY’S MOTION FOR
RECONS]])ERATION OF ORDER DATED NOVEMBER 13, 2012

This case involves a constltutlonal challenge by Plaintiff City of Fernley (Fernley) to Nevada s {

constitutional claims and state constitutional claims and alleges that the C-Tax system, on its face and as

| ‘applied, is invalid, unenforceable or unconstitutional. Fernley prays for money damages and declaratory

and injunctive relief against Defendants State of Nevada, the Departmeﬁt of Taxation, and the State

 Treasuter acting in her ofﬁdial.capacity (collectively the State). On August 30, 2012, the Court granted

' the Legislature’s motion to intervene as a Defendant.

Case No. 66851
-1- TA 1361
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13

14
File Answers and orderé& that the Defendants’ answers to Fernley’s complaint in this matter shall be due

15|
17 ||
18

19 |

20

21

23

10 ||

| reconsideration.”

In response to Fernley’s complaint, the State filed a motion to dismiss, and the Legislature filed a_

| joinder in that motion to dismiss, which the parties agreed by stipulation to treat as the Legislature’s own
1 motion to dismiss. On Qctober 15, 2012, the Court entered an order denying both motions to dismiss to

allow Fernley a period of time to complete discovery.

On November 5, 2012, the Defendants filed a Petition for Writ of Mandamus with the Nevada

Supreme Court that asks the Supreme Court to review this Court’s order denying the Defendants’
Fmotions to dismiss. On that same date, the Defendants filed a Motion for Extqnsion of Time to File
| Answers which asked this Court to extend the time to file answers until 5 days after the Supreme Court

fenters a final order that decides the Defendants’ mandamus petition.

On November 13, 2012, the Suprenié Court issued an order directing Fernley to file an answer to

the mandamus petition in which the Supreme Court stated that “[hJaving reviewed the petition, it

appeafs that petitioners have set forth issues of arguable merit and that petitioners may have no plain,

| speedy, and adequate remedy at law.”

Also on November 13, 2012, this Court granted the Defendants’ Motion for Extension of Time to_|

16 || 5 days after the Supreme Court enters a final order that decides the Defendants’ mandamus petition.

Fernley moves this Court to reconsider its order dated November 13, 2012, granting the Defendants’

' Motion for Extension of Time to File Answers.

The Court may reconsider an order that it has entered in a pending case “for sufficient cause

'shown,” such as “when there has been a change of circumstances.” Trail v. Faretio, 91 Nev. 401, 403

(1975). However, “[m]ere disagreement witli a previous order is an insufficient basis for
g P :

Haw. Stevedores, Inc, v. HT&T Co., 363 F. Supp. 2d 1253, 1269 (D. Haw. 2005).

Instead, “[a] motion to reconsider must provide a court with valid grounds for reconsideration by:

(1) shbw’ing some valid reason why the court should reconsider its prior decision; and (2) settihg forth

. Case No. 66851
-2- JA 1362




11 |

14

18.

19

20 |

21
22
23

24

| facts or law of a strongly convincing nature to persuade the court to reverse its prior decision.

12 |

13 |

16 |

17|

b

** Frasure

v. United States, 256 F. Supp. 2d 1180, 1183 (D. Nev. 2003) (émphasis added).

The Court finds that Fernley has not established any valid grounds for reconsideration of its :

| previous order dated November 13, 2012, granting the Defendants’ Motion for Extension of Time to

File Answers. Because the Supreme Court’s consideration of the Defendants’ mandamus petition has
the potenﬁal to render any further proceedings in this Court unnecessary, this Court’s previous order
advanced policies of sound judicial economy and administration. And because the Supreme Court has
recognized the néed to address the issues in the Defendants’ mandamus petition on an expedited basis, |

Fernley should not be prejudiced by any delay in the district court proceedings. Therefore, because this

10 || Court’s previous order was well within this Court’s anthority under NRCP 1 and NRCP 6(b)(1) and its

inherent power to control its docket and promote the efficient use of judicial resources, and because

Femley has not shown sufficient cause for reconsideration,

IT IS HEREBY ORDERED THAT Fernley’s Motion for Recons1deration of the Court’s order

rdated November 13, 2012, is DENIED.

DATED: This__/77% dayof __JAwsn A= 2012,

Digtricf Tudge

| Submitted by:
Andrea Nichols Kevin C. Powers
‘| Senior Deputy Attorney General Chief Litigation Counsel
Nevada Bar No. 6436 Nevada Bar No. 6781
| OFFICE OF THE ATTORNEY GENERAL LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION
5420 Kietzke Ln., Suite 202 . 401 S. Carson Street
I Reno, NV 89511 Carson City, NV 89701
' Tel: (775) 688-1818; Fax: (775) 688-1822 . Tel: (775) 684-6830; Fax: (775) 634-6761
anichols@ag.nv.gov kpowers @Icb.state.nv.us
Attorneys for Defendant Legislature

Attorneys for Defendants Nevada Department
of Taxation and Kate Marshall, State Treasurer

Case No. 66851
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Office of the Aftorney General

5420 Kietzke Lane, Suite 202

O O ~N O O A W N -

Reno, NV 89511

I G |
N = ©

&

-
W

JICITY OF FERNLEY, NEVADA, a Nevada
1} municipal corporation

'CATHERINE CORTEZ MASTO
| Attorney General

[IGINA C. SESSION

i Chief Deputy Attorney General
‘Nevada Bar No. 5493

| 100 N. Carson Street

{ Carson City, Nevada 89701-4717
£ (7756) 684-1207

 Email: gsession@ag.nv.gov

{ ANDREA NICHOLS

1 Senior Deputy Attorney General
1 Nevada Bar No. 6436

6420 Kietzke Lane, Suite 202
HReno, NV 89511

1(776) 688-1818
[anichols@ag.nv.gov

.:Attorneys for Defendants Nevada Department of Taxatlon
| and Kate Marshall, State Treasurer

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY '
Case No.: 12 OC 00168 1B

Dept. No.: |
Pla-mtlff,

V.

)

)

§

| | )

|{STATE OF NEVADA, ex rel. THE NEVADA €
| DEPARTMENT OF TAXATION; THE

| HONORABLE KATE MARSHALL, in her )

| official capacity as TREASURER OF THE ) .

|| STATE OF NEVADA; and DOES 1-20, )

Inclusive, %

)

)

Defendants,

| NEVADA LEGISLATURE,

Intervenor.

NOTICE OF ENTRY OF ORDER

- Case No. 66851
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PLEASE TAKE NOTICE that on December 17, 2012, an Order Denying City of

| Fernley's Motion for Reconsideration of Order Dated Ndvember 13, 2012 was entered in the |.

First Judicial District Court of the State of Nevada. A copy of said document is attached

hereto as Exhibit “1.”
DATED this _/ 9 day of December, 2012.

CATHERINE CORTEZ MASTO
Attorney Gerneral

ANDREA NICHOLS ‘
Senior Deputy Attorney General .
Nevada Bar No. 6436

5420 Kietzke Lane, Suite 202
Reno, NV 89511

(775) 688-1818

Attomeys for Defendants

Case No. 66851
2 JA 1365
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CERTIFICATE OF SERVICE

| hereby certify that | am an employee of the Offi ce of the Attorney General of the |
| State of Nevada and that on this _'Q_\Lh'__ day of December, 2012, pursuant to NRCP 3(b)
|and the parties’ stipulation and consent to.serv-ice by electronic meané, | served a true copy |
of the foregoing NOTICE OF ENTRY OF ORDER, by electronic mail, directéd to the |
following: ' '

Joshua Hicks, Esq.

| Clark Vellis, Esq.

| Sean Lyttle, Esq. ‘

| Brownstein Hyatt Farber Schreck, LLP
|50 W. Liberty Street, Suite 1030
Reno, NV 89501

jhlcks@bhfs com.

{tcvellis@bhfs.com

lslyttle@bhfs.com

{| Kevin Powers, Esq.

H Legislative Counsel Bureau-
1401 S. Carson Street

[ Carson City, NV 89701

| kpowers@| ch.state.nv.us

H Brandi Jensen, Femley City Attorney
1| Office of the City Aftorney

1 595 Silver Lace Blvd.

1 Ferniey, NV 89408

1 bjensen@cityoffernley.org

An Employee of the Office
of the Attorney General

) Case No. 66851
3 : IA 1366
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IN AND FOR CARSON CITY
| CITY OF FERNLEY, NEVADA, a
| Nevada municipal corporation,
| Case No. 120C 00168 1B
Plaintiff, L Dept. No. 1 .

| STATE OF NEVADA ex rel. THE NEVADA
12 {f
| HONORABLE KATE MARSHALL, in her
13 || official capacity as TREASURER OF THE

| STATE OF NEVADA; THE LEGISLATURE OF
14 {
: 1nclus1ve,
15 |

REC'D & FILED
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ALAN GLOVER
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

V8.

DEPARTMENT OF TAXATION; THE

THE STATE OF NEVADA* and DOES 1-20,

Defendants.

16 }

@_applicd, is invalid, unenforceable or unconstitutional. Fernley prays for money damages and declaratory

| Treasurer acting in her ofﬁcial.capacity (collectively the State). On August 30, 2012, the Court granted

| the Legislature’s motion to intervene as a Defendant.

ORDER DENYING CITY OF FERNLEY’S MOTION FOR
RECONSIDERATION OF ORDER DATED NOVEMBER 13, 2012

This case involves a CODStltllthIlal challenge by Plaintiff City of Fernley (Fernley) to Nevada 8
constitutional claims and state constitutional claims and alleges that the C-Tax system, on its face and as

and injunctive relief against Defendants State of Nevada, the Department of Taxation, and the State

Case No. 66851
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In response to Fernley’s complaint, the State filed a motion to dismiss, and the Legislature filed a_

| joinder in that motion to dismiss, which the parties agreed by stipulation to treat as the Legislature’s own
: 'motion to dismiss. On October 15, 2012, the Court entered an order denying both motions to dismiss to

| allow Fernley a period of time to complete discovery.

On November 5, 2012, the Defendants filed a Petition for Writ of Mandamu_s with the Ngvada

| Supreme Court that asks the Supreme Court to review this Court’s order denying the Defendants’ |
| motions to dismiss. On that same date, the Defendants ﬁled a Motion for Extemsion of Time to File
| Answers which asked this Court to extend the time to file answers until 5 days after the Supreme Court

t enters a final order that decides the Defendants’ mandamus petition.

On November 13, 2012, the Supreme Court issued an order duectmg Fernley to file an answer to

the mandamus petition in which the Supreme Court stated that “[hJaving reviewed the petition, it_

| appears that petitioners have set forth issues of arguable merit and that petitioners may have no plain,

speedy, and adequate remedy at law.”

Also on November 13, 2012, this Court granted the Defendants’ Mo_tioh for Extension of Time to |

{ File Answers and ordered that the Defendants’ answers to Fernley’s complaint in this matter shall be due
16 7 5 days after the Supreme Court enters a final order that decides the Defendants’ mandamus petition.
}‘Femley moves this Court to reconsider its order dated November 13, 2012, granting the Defendants’

' Motion for Extension of Time to File An-swers.-

The Court may reconsider an order that it has entered in a pending case “for sufficient cause

bshown,” such as “when there has been a change of circumstances.” Trail v. Faretto, 91 Nev. 401, 403

(1975). However, “[m]ere disagreement with a previous order is an insufficient basis for

reconsideration.” Haw. Stevedores, Inc. v. HT&T Co., 363 F. Supp. 2d 1253, 1269 (D. Haw. 2005).

Instead, “fa] motion to reconsider must provide a court with valid grounds for reconsideration by:

€)) shbwing some valid reason why the court should reconéider its prior decision, and (2) setting forth
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facts or law of @ strongly convincing nature to persuade the court to reverse its prior decision.’
v. United States, 256 F. Supp. 2d 1180, 1183 (D. Nev. 2003) (emphasis added).

The Court finds that Fernley has not established any valid grounds for reconsideration of its

previous order dated November 13, 2012, granting the Defendants’ Motion for Extension of Time to

File Answers. Because the Supreme Court’s consideration of the Defendants’ mandamus petition has

the potential to render any further proceedings in this Court unnecessary, this Court’s previous order

1advanced policies of sound judicial economy and administration. And because the Supreme Court has

{recognized the need to address the issues in the Defendants’ mandamus petition on an expedited basis, |

Fernley should not be prejudiced by any delay in the district court proceedings. Therefore, because this

10 || Coust’s previous order was well within this Court’s authority under NRCP 1 and NRCP 6(b)(1) and its

inherent power to control its docket and promote the efficient use of judicial resources, and because

Fernley has not shown sufficient cause for reconsideration,

IT IS HEREBY ORDERED THAT Fernley’s Motion for Recon:sidération of the Cowrt’s order

I| dated November 13, 2012, is DENIED. |

P feeee

Diggicf Tudge

Andrea Nichols " Kevin C. Powers
Chief Litigation Counsel

Nevada Bar No. 6781

Nevada Bar No. 6436
LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION

OFFICE OF THE ATTORNEY GENERAL

5420 Kietzke Ln., Suite 202 . 401 S. Carson Street
Reno, NV 89511 Carson City, NV 89701
Tel: (775) 688-1818; Fax: (775) 688-1822 Tel: (775) 684-6830; Fax: (775) 684-6761
anichols@ag.nv.gov owers @Icb.state.nv.us
| Attorneys for Defendants Nevada Department Attorneys for Defendant Legislature

of Taxation and Kate Marshall, State Treasurer
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IN THE SUPREME COURT OF THE STATE OF NEVADA

THE STATE OF NEVADA No. 62050
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, IN
HER CAPACITY AS TREASURER OF
THE STATE OF NEVADA; AND THE
LEGISLATURE OF THE STATE OF
NEVADA,

Petitioners,

vs.

THE FIRST JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF
CARSON CITY; AND THE
HONORABLE JAMES TODD RUSSELL,
DISTRICT JUDGE,

Respondents,

and .
THE CITY OF FERNLEY, A NEVADA

MUNICIPAL CORPORATION,
Real Party in Interest.

WRIT OF MANDAMUS

TO: The Honorable James Todd Russell, Judge of the First Judicial
District Court:

WHEREAS, this Court having made and filed its written decision
that a writ of mandamus issue,

NOW, THEREFORE, you are instructed to vacate the challenged
order to the extent it refused to dismiss or grant summary judgment on
the City’s federal constitutional claims and to enter an order dismissing
those claims, in the case entitled City of Fernley v. State, Department of

Taxation, Case No. 12 OC 00168 1B.

Supnsngi Count Case No. 66851
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WITNESS The Honorables Kristine Pickering, Chief Justice, Mark
Gibbdns, James W. Hardesty, Ron Parraguirre, Michael L. Douglas,
Michael A. Cherry, and Nancy M. Saitta, Associate Justices of the
Supreme Court of the State of Nevada, and attested by my hand and seal

this 25th day of January, 2013.

e ¥ Omdea

Supreme Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

THE STATE OF NEVADA DEPARTMENT
OF TAXATION: THE HONORABLE KATE
MARSHALL, IN HER CAPACITY AS
TREASURER OF THE STATE, OF
NEVADA; AND THE LEGISLATURE.OF
THE STATE OF NEVADA,

Petitioners,

VS,

THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, IN AND
FOR THE COUNTY OF CARSON CITY;
AND THE HONORABLE JAMES TODD
RUSSELL, DISTRICT JUDGE,
Respondents,

and

THE CITY OF FERNLEY, A NEVADA
MUNICIPAL CORPQRATION,

Real Party in Inferest.

No, 62050

FILED

JAN 25 2083

ORDER GRANTING IN PART AND DENYING IN PART
PETITION . FOR WRIT OF MANDAMUS

This -original petition for a writ of mandamus challenges a

district court order denying motions to dismiss in a constitutional law

action,

This matter arises from an action brought by real party in
interest the City of Fernley challenging the constitutionality of the State’s
consolidated-tax system, which distributes six statewide taxes to local
governments, The City’s complaint alleges that this tax system violates

certain of its rights under both the federal and state constitutions.

Petitioners moved the-district couit to disiniss the action, and in opposing

those motions, the City argued that the motiofis should be treated as

summary judgment motions and requested a continuance under NRCP

Case No. 6685
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56(0) to conduct further discovery., The district court converted petitioners’
motions to disiiss to stummary judgment motions, denied those motions
without prejudice, and granted the City a continuainice. This petition
followed.

A writ of maiidamus is available to compel the performance of
an aet that the law requires or to co‘ntr,o']. an arbitrary or capricious
exercige of discretion. NRS 84.160; International Game T‘éch.&v. Dist. Ct.,
124 Nev. 193, 197, 179 P.3d 556, 558 (2008). Whether a petition for
extraordinary relief will be considered is purely discretionary with this
court. Smith v. District Court, 107 Nev. 674, 677, 818 P.2d 849, 8561
(1991). This court has held that it may exercise its discretion to consider a

petition challenging the denial of a inotion to disiniss or for summary

judgment where “no. disputed factual issues exist and, pursuant to clear
authority under a statute or rule, the district court is obligated to disthiss
an action” Smith v. District Court, 113 Nev. 1343, 1345, 950 P.2d 280,
, 115 Nev: 268,

281 (1997); accord Advanced Countertop Design v. Dist. Ct.
269, 984 P.2d 756, 758 (1999) (‘Although [this court] generally decline[s]
to consider writ petitions that challenge district c¢ourt ordérs denying

[such motions] ..., we may exercise our discretion when no factual
disputes exist. and the district court is obligated to dismiss an action
pursuant to clear authority under a statute or rule.”).

Actions for Vigiations of federal constitutional rights under 42
U.S.C. § 1983 (1996) are governed by the state’s statute of limitations for
personal injury actions.! Wilson v, Garcia, 471 U.S. 261, 276 (1985).

1Although the City did not expressly plead a § 1983 claim in its
complaint, when alleging a federal constitutional wolatlon, a plaintiff does
1ot have a direct cause of action under the United States Constitution, bif,

continued on neit page...
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Nevada’s statute of limitations for personal injury claims.is two years.
NRS 11.190(4)(e). Neither A]g‘)arty disputes that, at the time of the City's
incorporation in 2001, the City was aware. that absent specific
cireumstances; its base consolidated-tax distributions wbu‘ld be set by its
previous distributions and would remain at that level Bee NRS
360.680(2); NRS 360.740; NRS 354.59874. Indeed, at oral argument the
City conceded that its federal constitutional claims would be barred unless
this court applied an exeeption to allow it to avoid the expiration of the
limitations period, and we fiiid that no such exception-applies here. Under
these circumstances; the City was required to bring its federal
constitutional claims within two years.of its incorporation, aind its failure
to do so renders those claims barred by the statute of limitations, See
Wilson, 471 U.S. at 276. Therefore, the district court was obligated under
clear legal authority to dismiss the federal constitutional claims and our
intervention by way of extraordinary relief is war¥anted to compel the
district court to comply with this requirement. Smith, 113 Nev. at 1345,
950 P.2d at 281. As to the remaining issues raised in the petition,

althoiigh we imake no comment on the merits of these arguments, we

econiinued
must plead the claim under 42 U.S.C. § 1983. See Arpin v. Santa Clara

Valley Transp. Ageney, 261 F.3d 912, 925 (@th Cir. 2001) (“[A] litigant
complaining of a violation of & constitutional right does not have a direct
cauge of action under the United States Constitution but must utilize 42
U.S.C. § 1983.”); Azul-Pacifico, Inc. v. City of Los Angeles, 978 F.2d 704,
705 (9th Cir. 1992) (same). Federal covrts have determined that when a
plaintiff alleges federal constitutional violations, but fails to plead civil
rights claims under § 1983, the court will nevertheless “construe [the
plaintiff's] allegations under the umbrella of § 1983.” Bank of Lake Tahoe
v. Bank of America, 318 F.3d 914, 917 (9th Cix. 2003).

SupReME CouRT
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nonetheless decline to exercise our discretion to entertain this writ
petition with regard to these issues. Smith, 107 Nev. at 677, 818 P.2d at
851. Accordingly, we

ORDER the petition GRANTED IN PART AND -DENIED IN
PART AND DIRECT THE CLERK OF THIS COURT TO ISSUE A WRIT
OF MANDAMUS ‘instructing the district court to vacate the challenged

order to the extent it refused to dismiss or grant summary judgment on

, Cd.

Pickering -

I;&w aA_$

Hardesty Parraguirre O

Cherry /

SAITTA, J., concurring in part-and dissenting in part:
‘While I coneur with the decision to grant the-petition as to the
City’s fedéral congtitutional claims, I would liave granted the balance of

the petition and directed the distriet court to dismiss the City’s claims in

Douglas

their entirety.
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cc:  Hon. James Todd Russell, District Judge
Attorney General/Rerio
Attorney General/Carson City
Legislative Counsel Bureau Legal Division
Brownstein Hyatt Farber Schreck; LLP/Reno
Brownstein Hyatt Farber Sehreck, LLP/Las-Vegas
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