
Docket 66851   Document 2015-15495



Index to Joint Appendix 
City of Fernley v. State of Nevada et al., Case No. 66851    

 Volume 

Number

Document Filed By Date Bates 

Stamp 

Number

1 Affidavit of Service Taxation City of Fernley 07/02/12 17
1 Affidavit of Service Treasurer City of Fernley 06/20/12 13-16
23 Amended Memorandum of Costs and 

Disbursements
State of Nevada/Dept 

Taxation
10/09/15 4058-4177

7 Answer State of Nevada/Dept Tax/ 
Treasurer

02/01/13 1384-1389

7 Answer to Plaintiff's Complaint Nevada Legislature 01/29/13 1378-1383

23 Case Appeal Statement City of Fernley 11/07/14 4208-4212

1 Complaint City of Fernley 06/06/12 1-12

21 Defendant Nevada Legislature’s Reply in 
Support of its Motion for Summary Judgment

Nevada Legislature 07/25/14 3747-3768

21 Defendant's Opposition to Motion to Retax Costs 
and Reply to Opposition to Motion for Costs

State of Nevada/Dept 
Taxation

10/03/14 3863-3928

22 Defendant's Opposition to Motion to Retax Costs 
and Reply to Opposition to Motion for Costs 
(Cont.)

State of Nevada/Dept 
Taxation

10/03/14 3929-3947

1 Exhibits to Joinder in Motion to Dismiss Nevada Legislature 08/16/12 104-220

2 Exhibits to Joinder in Motion to Dismiss (Cont.) Nevada Legislature 08/16/12 221-332
1 Joinder in Motion to Dismiss Nevada Legislature 08/16/12 62-103
7 Joinder in Nevada Department of Taxation and 

Nevada Treasurer's Renewal of Motion to 
Dismiss

Nevada Legislature 05/06/14 1421-1423

21 Memorandum of Costs and Disbursements State of Nevada/Dept 
Taxation

09/19/14 3788-3793

21 Motion for Costs State of Nevada/Dept 
Taxation

09/19/14 3776-3788

12 Motion for Partial Reconsideration and 
Rehearing of the Court's June 6, 2014 Order

City of Fernley 06/18/14 2005-2045

7 Motion for Summary Judgment City of Fernley 06/13/14 1458-1512
8 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1513-1732
9 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1733-1916
10 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1917-1948

11 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1949-2004
1 Motion to Dismiss State of Nevada/Dept Tax/ 

Treasurer
08/03/12 41-58

1 Motion to Intervene Nevada Legislature 08/03/12 18-40
21 Motion to Retax Costs and Opposition to Motion 

for Costs
City of Fernley 09/24/14 3794-3845

7 Nevada Department of Taxation and Nevada 
Treasurer's Renewal of Motion to Dismiss

State of Nevada/Dept Tax/ 
Treasurer

05/05/14 1414-1420

7 Nevada Department of Taxation and Nevada 
Treasurer's Reply to Response to Renewal of 
Motion to Dismiss

State of Nevada/Dept Tax/ 
Treasurer

05/23/14 1433-1437

12 Nevada Department of Taxation's Opposition to 
Plaintiff's Motion for Summary Judgment

State of Nevada/Dept 
Taxation

07/11/14 2053-2224

13 Nevada Department of Taxation's Opposition to 
Plaintiff's Motion for Summary Judgment (Cont.)

State of Nevada/Dept 
Taxation

07/11/14 2225-2353

1



Index to Joint Appendix 
City of Fernley v. State of Nevada et al., Case No. 66851    

 Volume 

Number

Document Filed By Date Bates 

Stamp 

Number

23 Notice of Appeal City of Fernley 11/07/14 4205-4207
22 Notice of Entry of Order Nevada Legislature 10/08/14 4001-4057
23 Notice of Entry of Order State of Nevada/Dept 

Taxation
10/17/14 4195-4204

7 Notice of Entry of Order Denying City of Fernley's 
Motion for Reconsideration of Order Dated 
November 13, 2012

State of Nevada/Dept Tax/ 
Treasurer

12/19/12 1364-1370

7 Notice of Entry of Order Granting A Continuance 
to Complete Discovery

City of Fernley 10/19/12 1344-1350

3 Notice of Entry of Order Granting Nevada 
Legislature's Motion to Intervene

Nevada Legislature 09/04/12 651-657

7 Notice of Entry of Order on Defendant's Motion 
for Extensions of Time to File Answer

State of Nevada/Dept Tax/ 
Treasurer

11/15/12 1354-1360

1 Notice of Non-Opposition to Legislature's Motion 
to Intervene

State of Nevada/Dept Tax/ 
Treasurer

08/06/12 59-61

2 Opposition to Motion to Dismiss and Motion for 
Continuance Pursuant to NRCP 56(F)

City of Fernley 08/20/12 331-441

3 Opposition to Motion to Dismiss and Motion for 
Continuance Pursuant to NRCP 56(F) (Cont.)

City of Fernley 08/20/12 442-625

2 Opposition to Motion to Nevada Legislature's 
Motion to Intervene

City of Fernley 08/20/12 324-330

13 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss

City of Fernley 07/11/14 2354-2445

14 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2446-2665

15 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2666-2819

16 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2820-2851

17 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2852-2899

4 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss

City of Fernley 09/28/12 662-881

5 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss (Cont.)

City of Fernley 09/28/12 882-1101

6 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss (Cont.)

City of Fernley 09/28/12 1102-1316

17 Opposition to Nevada Legislature's Joinder in 
Nevada Department of Taxation and Nevada 
Treasurer's Renewal of Motion to Dismiss

City of Fernley 07/11/14 2900-2941

20 Opposition to Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order

Nevada Legislature 07/11/14 3586-3582
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12 Opposition to Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order and Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept Tax/ 
Treasurer

07/11/14 2049-2052

17 Opposition to Plaintiff's Motion for Summary 
Judgment

Nevada Legislature 07/11/14 2942-3071

18 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3072-3292

19 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3292-3512

20 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3515-3567

7 Order (Converting Motion to Dismiss to Motion 
for Summary Judgment, Setting Briefing 
Schedule and Dismissing Treasurer)

First Judicial District Court 06/06/14 1451-1457

22 Order and Judgment First Judicial District Court 10/06/14 3948-4000

7 Order Denying City of Fernley's Motion for 
Reconsideration of Order Dated November 13, 
2012

First Judicial District Court 12/17/12 1361-1363

7 Order Granting A Continuance to Complete 
Discovery

First Judicial District Court 10/15/12 1341-1343

7 Order Granting in Part and Denying in Part 
Petition for Writ of Mandamus

Nevada Supreme Court 01/25/13 1373-1377

23 Order Granting Nevada Department of 
Taxation's Motion for Costs

First Judicial District Court 10/15/14 4190-4194

3 Order Granting Nevada Legislature's Motion to 
Intervene

First Judicial District Court 08/30/12 648-650

7 Order on Defendant's Motion for Extensions of 
Time to File Answer

First Judicial District Court 11/13/12 1351-1353

7 Order Pursuant to Writ of Mandamus First Judicial District Court 02/22/13 1390-1392

21 Order Vacating Trial First Judicial District Court 09/03/14 3773-3775

23 Plaintiff's Motion to Strike, or Alternatively, 
Motion to Retax Costs

City of Fernley 10/14/14 4178-4189

21 Plaintiff's Objections to Nevada Legislature's 
Proposed Order and Request to Submit 
Proposed Order and Judgment

City of Fernley 10/02/14 3846-3862

7 Pretrial Order First Judicial District Court 10/10/13 1393-1399

7 Reply Concerning Joinder in Nevada Department 
of Taxation and Nevada Treasurer's Renewal of 
Motion to Dismiss

Nevada Legislature 05/27/14 1438-1450

7 Reply in Support of Joinder in Motion to Dismiss Nevada Legislature 10/08/12 1317-1340

3 Reply in Support of Motion to Intervene Nevada Legislature 08/24/12 626-635

21 Reply in Support of Plaintiff’s Motion for Partial 
Reconsideration and Rehearing of the Court’s 
June 6, 2014 Order as to Defendant Nevada 
Legislature

City of Fernley 07/25/14 3709-3746

3



Index to Joint Appendix 
City of Fernley v. State of Nevada et al., Case No. 66851    

 Volume 

Number

Document Filed By Date Bates 

Stamp 

Number

20 Reply in Support of Plaintiff’s Motion for 
Summary Judgment Against Defendants Nevada 
Department of Taxation and Nevada Treasurer

City of Fernley 07/25/14 3674-3708

20 Reply in Support of Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order as to Defendant's Nevada 
Department of Taxation and Nevada Treasurer; 
Plaintiff's Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

City of Fernley 07/25/14 3641-3673

20 Reply in Support of Plaintiff's Motion for 
Summary Judgment Against Defendant Nevada 
Legislature

City of Fernley 07/25/14 3606-3640

21 Reply to Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept 
Taxation

08/01/14 3769-3772

3 Reply to Opposition to Motion to Dismiss State of Nevada/Dept Tax/ 
Treasurer

08/27/12 636-647

20 Reply to Plaintiff's Opposition to Nevada 
Department of Taxation and Nevada Treasurer's 
Renewal of Motion to Dismiss

State of Nevada/Dept 
Taxation

07/25/14 3583-3605

7 Response to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 

City of Fernley 05/16/14 1424-1432

7 Second Stipulation and Order Regarding Change 
of Briefing Schedule

Parties/First Judicial 
District Court

03/17/14 1406-1409

7 Stipulation and Order for an Extension of Time to 
File Responses to Discovery Requests; Extend 
Certain Discovery Deadlines and Extend Time to 
File Dispositive Motions

Parties/First Judicial 
District Court

04/11/14 1410-1413

7 Stipulation and Order Regarding Change of 
Briefing Schedule and Plaintiff's Response to 
Defendant's Motion to Strike Plaintiff's Jury 
Demand

Parties/First Judicial 
District Court

02/19/14 1403-1405

12 Stipulation and Order Regarding Change of 
Briefing Schedule and Setting Hearing for Oral 
Argument

Parties/First Judicial 
District Court

06/25/14 2046-2048

7 Stipulation and Order Regarding Defendant's 
Motion to Strike Plaintiff's Jury Demand

Parties/First Judicial 
District Court

10/23/13 1400-1402

3 Stipulation and Order Regarding Joinder to 
Motion to Dismiss

Parties/First Judicial 
District Court

09/18/12 658-661

23 Transcript of Hearing Court Reporter 01/07/15 4213-4267
7 Writ of Mandamus Nevada Supreme Court 01/25/13 1371-1372
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 	County. See State's Opposition, at 4:27-5:5. In. making this unfounded charge, the State 

2 overlooks, and does not dispute, Fernley's evidence that it has unsuccessfully sought to effectuate 

3 a cooperative or interlocal agreement with Lyon County to obtain a more favorable redistribution 

4 of C-Tax revenue. See Exhibit 3, at 59:14-25. This undisputed evidence establishes that Fernley 

5 sought a 10 percent redistribution of Lyon County's C-Tax revenue on one occasion, and a 

6 $200,000 redistribution on another, with the intent to use the additional funds to, among other 

7 things, undertake necessary road repairs, upgrade city parks, and provide more police services. 

8 See id.; see also Exhibit 29. The State has not disputed the opinions of Fernley's designated 

9 expert witnesses which establish that Fernley's roads and parks remain desperately in need of 

10 improvement because of Fernley's low C-Tax revenue base. See Exhibit 31. Thus, it is 

11 undisputed that Fernley had diligently tried to obtain a cooperative or interlocal agreement with 

12 Lyon County, but Lyon County was not amenable to sharing its C-Tax revenue. 

D. 	The State Confirms  That Few C-Tax Recipients Enter Into Cooperative Or 
Interlocal Agreements For The Reallocation Of C-Tax Revenue. 

At the same time it erroneously blames Fernley for not having entered into a cooperative 

or interlocal agreement with Lyon County, and implies that it was not difficult for Fernley to 

effectuate such an agreement, the State essentially confirms that there have been no meaningful 

cooperative or interlocal agreements for the redistribution of C-Tax revenue since the system was 

adopted in 1997. See State's Opposition, at 5:6-11. The only "cooperative local agreement" cited 

by the State was the agreement, discussed in Feinley's motion at page 14, lines 18-23, which 

Clark County had entered into with its five incorporated cities to resolve temporarily an error in 

the allocation of C-Tax revenue until the Legislature could address the issue — which did not 

concern any sharing of services. See also Exhibit 7, at 30:6-16, Exhibit 11, at 40:16-42:12. The 

State has submitted no evidence of any other cooperative or interlocal agreement, or any evidence 

of a governmental entity assuming responsibility for services provided by another government 

entity in exchange for a redistribution of C-Tax revenue. 

/// 

/// 

Case No. 66851 
JA 	3677 
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E. 	All Facts That Remain Uncontroverted By The State Should Be Adjudicated 
In Fernley's Favor,  

The State has made no attempt to controvert many of the facts set forth in Fernley's 

motion. For example, the State does not dispute Fernley's explanation of how the C-Tax system 

operates, Fernley's complaint that its C-Tax distributions are only a fraction of the C-Tax 

revenues received by comparably sized Nevada cities, Femley's assertion that Lyon County 

rebuffed its efforts to effectuate an interlocal or cooperative agreement for the redistribution of C-

Tax revenue, Femley's account of the Legislature's unwillingness to grant it relief, or Fernley's 

assertions regarding the impacts on its public safety service levels, roads, and public works that 

have resulted from artificially low C-Tax distributions. The Court should adjudicate all such 

undisputed facts in Fernley's favor. 

ILL ARGUMENT. 

A. 	The State's Asserted Defenses Do Not Preclude The Entry Of Summary 
Judgment In Fernley's Favor.  

None of the State's asserted defenses to liability — sovereign immunity, statute of 

limitations, and laches — applies in this case. Because these defenses therefore do not preclude 

the relief sought by Fernley, the Court should enter summary judgment in Femley's favor, and 

against the State, as a matter of law. 

1. 	Fernley's Claims Are Not Barred By Sovereign Immunity. 

a. 	The State Has Not Asserted Immunity With Respect To Fernley 's 
Claims For Declaratory And Injunctive Relief 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

The State has previously asserted immunity only with respect to Fernley's claims for 

money damages, and it does not suggest otherwise in its opposition. See Exhibit 34, at 24-25, 27- 

30; Exhibit 35, at 14-17; see also State's Opposition, at 7:8-10:19. In addition to claims for 

money damages, however, Fernley has stated claims for declaratory relief (sixth claim for relief) 

and injunctive relief (seventh claim for relief), which are claims commonly asserted to challenge 

the constitutionality of legislative enactments. See Exhibit 2, at 8:254 

Coal v. The M Resort, LLC, 127 Nev.Adv.0p. 24, 255 P.3d 247 (2011) (declaratory and 

22 

23 

24 

25 

26 

27 

28 
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1 injunctive relief claims challenging the constitutionality of an assembly bill enacted by the state 

2 legislature); Flamingo Paradise Gaming, LLC v. Chanos, 125 Nev. 502, 217 P.3d 546 (2009) 

3 	(declaratory and injunctive relief claims challenging the constitutional validity of a statute); Clark 

4 Oily. v. City of Las Vegas, 97 Nev. 260, 628 P.2d 1120 (1981) (declaratory relief claim 

5 challenging the constitutionality of a chapter of the Nevada Revised Statutes, including a 

6 statutory funding formula). 

7 	It is self-evident that constitutional challenges could and would never be possible if they 

8 could not be pursued through claims for declaratory and injunctive relief. Because the State has 

9 not asserted immunity with respect to Fernley's claims for declaratory and injunctive relief 

10 claims, and Fernley has properly brought these claims to challenge the constitutionality of the C- 

11 Tax, these claims are sustainable even if the Court decides that the State has immunity with 

12 respect to money damages. 

b. 	The State Has Not Proven That Sovereign Immunity Applies As A 
Matter Of Law. 

A fundamental erroneous premise of the State's opposition is that Fernley must plead and 

prove that its claims are not barred by sovereign immunity. The opposite is true. The State has 

the burden to prove the applicability of each and every one of its defenses, and it has failed to 

establish that sovereign immunity shields it from liability as a matter of law. As a result, the 

Court should reject the State's sovereign immunity defense in its entirety. 

(1) 	NRS 41.032(1). 

Although the State recognizes that immunity is available under NRS 41.032(1) only if the 

government officer, employee, or contractor is "exercising due care, in the execution of a statute 

or regulation," it makes no attempt to establish that any government officer, employee, or 

contractor acted with "due care" in the execution of the C-Tax. See NRS 41.032(1) (emphasis 

added); see also State's Opposition, at 8:15-27. This omission is fatal to the State's immunity 

defense because "the official seeking absolute immunity bears the burden of showing that such 

immunity is justified for the function in question.' See State v. Sec 

Nev. 609, 617, 55 P.3d 420, 425 (2002); see also Pope v. Motel 6, 121 Nev. 307, 318-19, 114 

Case No. 66851 
JA 	3679 
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I P.3d 277, 284-85 (2005) (defendant has "the burden of alleging and proving the existence of the 

2 privilege"). In other words, Fernley has no duty to allege that the Depaitment "acted improperly," 

3 as the State misguidedly asserts, but rather it is the State's sole burden to prove that it acted with 

4 the statutorily required "due care." See State's Opposition, at 8:1546. Not only has the State 

5 failed to satisfy that burden, "it is well-settled that a 'claim of privilege will not prevent an adverse 

6 finding or even summary judgment if the litigant does not present sufficient evidence to satisfy 

7 the usual evidentiary burdens in the litigation." See Francis v. Wynn Las Vegas, LLC, 127 

8 Nev.Adv.0p. 60 slip op., at 9, 262 P.3d 705, 711 (2011); see also Bonnell v. Lawrence, 128 

9 Nev.Adv.0p. 37 slip op., at 9,282 P.3d 712, 716 (2012) (characterizing immunity as a "privilege 

10 defense"). Given the State's failure to produce any evidence to support its claim of immunity 

11 based on NRS 41.032(1), the Court should entirely reject that defense and enter summary 

12 judgment in Fernley's favor. 

13 	Further precluding the State's immunity defense under NRS 41.032(1) is the undisputed 

14 evidence establishing that the State has not acted with "due care" in the execution of the C-Tax. 

15 Nowhere in. the C-Tax did the Legislature mandate a reduction in the revenue base of a recipient 

16 that has experienced both a drop in population and a decline in the assessed value of taxable 

17 property. The Legislature instead provided in the C-Tax that the Department's Executive 

18 Director, the CLGF, and the Commission may decide whether to cut the revenue base of' a 

19 recipient whose population and assessed value of taxable property have decreased in the 

20 immediately preceding three fiscal years. See MRS 360.695; Exhibit 7, at 59:24-63:15; Exhibit 

21 	15, at 109:340, 122:22-123:2; Exhibit 16, at 91:23-94:20. In exercising this authority, the 

22 Department's Executive Director has decided not to change the C-Tax bases of several local 

23 governments that have met the criteria for a reduction, including Mesquite and Boulder City. See 

24 Exhibit?, at 59:24-63:15; see also Exhibit 15, at 139:12-140:20. 

25 	When a city like Fernley has been repeatedly denied a needed increase in its C-Tax base, 

26 such decisions confirm that the State has not exercised "due care" in the execution of the C-Tax. 

27 The State has not even attempted to controvert this evidence which LIIIILIJ LCIACLIJI Y c.ttu 

28 lack of due care. For these reasons, the State's assertion of immunity under NRS 41.032(1) is 

Case No. 66851 
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unsustainable as a matter of law. 

(2) 	NRS 41.032(2).  

Equally unsustainable is the State's notion that it is immune from liability under NRS 

41.032(2), which "grants the State and its political subdivisions sovereign immunity from civil 

liability when the challenged act was discretionary in nature." See .Ransdell v. Clark County, 124 

Nev. 847, 854, 192 P.3d 756, 761 (2008). For such immunity to apply, the government's actions 

must "(1) involve an element of individual judgment or choice and (2) be based on considerations 

of social, economic, or political policy." See Martinez v. Maruszezak, 123 Nev. 433, 446-47, 168 

P.3d 720, 729 (2007). Like its defense under NRS 41.032(1), however, the State provides no 

evidence to support the application of NRS 41.032(2) here. Instead, the State merely argues that 

qiin this case any decisions the Department made concerning the C-Tax would also be entitled to 

discretionary immunity." See State's Opposition, at 9:26-27. Not only should the State's 

unsubstantiated assertion of immunity be denied on this basis alone because of its total failure to 

satisfy its burden of proof, the State has maintained in this litigation that its execution of the C-

Tax has been ministerial rather than discretionary in nature. See Fernley's Motion, Section III(I). 

The State does not even cite a single example to support its speculative notion that it acted with 

discretion with respect to the execution of the C-Tax. See State's Opposition, at 9:1-10:19. 

In sum, NRS 41.032(2) does not apply because, as the Legislature concedes, the 

administration and execution of the C-Tax involves no exercise of discretion. See Butler ex rel. 

Biller v. Bayer, 123 Nev, 450, 465, 168 P.3d 1055, 1066 (2007) ("NRS 41.032(2) generally 

precludes maintenance of a suit based in state law against the State, its employees, or any 

agencies or subdivisions that are 'discretionary' in nature"). Sovereign immunity therefore does 

not bar Fernley's claims against the State for the violation of its state constitutional rights in the 

execution of the C-Tax. 

2. 	Fernley's Claims Are Not Barred By A Statute of Limitations. 

The statute of limitations is an affirmative, non-jurisdictional defense which the State and 

the Legislature, as defendants, have the burden of pleading and prov 

v. State, 124 Nev. 125, 129, 178 P.3d 149, 152-53 (2008); see also Adobe Sys. Inc. v. Christenson, 

Case No. 66851 
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I No. 2:10-cv-00422-LRH-GWF, 2011 WL 540278, at *2 (D. Nev. 2011) ("a plaintiff need not 

2 affirmatively plead facts showing the absence of such a defense in order to state a claim"). 

3 Because "the averments of an affirmative defense are taken as denied or avoided, each element of 

4 the defense must be affirmatively proved." See Schwartz v, Schwartz, 95 Nev. 202, 206 n.2, 591 

5 P.2d 1137, 1140 n.2 (1979) (citations omitted). The State therefore is only entitled to summary 

6 judgment if it can prove that the statute of limitations had run by the time Fernley filed its 

7 complaint. See Chachas v. City of Ely, 615 F.Supp.2d 1193, 1203 (D. Nev. 2009) ("{diefendants 

8 carry the burden of establishing a failure to comply with the statute of limitations"), The State 

9 has not made such a showing, however, as a matter of law. 

10 	The State erroneously maintains that Fernley's claims are barred by a statute of limitations 

11 that has neither been legislatively nor judicially determined. The State assumes that either a two 

12 or four-year statute of limitations governs this case even though it acknowledges that the Nevada 

13 Supreme Court has not yet identified a limitations period that would apply to Femley's state 

14 constitutional claims. See State's Opposition, at 11:2-8. In doing so, the State mistakenly 

15 suggests that these are the only two possible limitations periods applicable here. Not only could 

16 the Nevada Supreme Court conclude that the claims at issue are not subject to a statute of 

17 limitations of any kind, the Legislature's premise that the four-year statute of limitations set forth 

18 in NRS 11.220 is the greatest limitations period that could possibly apply to a state constitutional 

19 claim is unfounded. The Nevada Supreme Court's holding that a 15-year statute of limitations 

20 governs claims arising under the Takings Clause of the Nevada Constitution alone confirms that 

21 such a notion lacks merit. See White Pine Lumber Co. v. City of Reno, 106 Nev. 778, 779, 801 

22 P.2d 1370, 1371 (1990). With the State unable to refer the Court to a statute of limitations that 

23 indisputably bars Fernley's claims, they have failed to satisfy their burden of proof on this 

24 affirmative defense as a matter of law. 

25 	Even if the Court were to conclude that one of the statutes of limitations cited by the State 

26 applies here (which it should not), neither limitations period has expired as a matter of law. 

27 Nevada courts apply the "continuing violations doctrine" to det 

28 limitations for state constitutional claims has run. See Chachay, 615 F.Supp.2d at 1203. The 

Case No;  66851 
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1 	State mistakenly ignores the legal significance of this doctrine when it suggests that Fernley could 

2 have filed suit after it incorporated as a city in 2001. See State's Opposition, at 11:947. Under 

3 the continuing violations doctrine, a "systematic policy' of -unlawful conduct "is actionable even 

4 if some or all of the events evidencing its inception occurred prior to the limitations period." See 

5 Chachas, 615 F.Supp.2d at 1203; see also Pruett v. Hooligan, No. 3:07-cv-00217-LRI-1 (RAM), 

6 2008 WL 2954750, at *5 (D. Nev. July 29, 2008) (stating that a "consequence of the doctrine is 

7 that "a defendant cannot insulate itself from liability by engaging in a series of related violations 

	

8 	. . asserting that the statute of limitations has run for all violations as soon as the limitations 

9 period has run for the first  violation in the series; an "important purpose" of the doctrine is to 

10 prevent a defendant from using its earlier illegal conduct to avoid liability for later illegal conduct 

11 of the same sort"). Thus, if an unlawful act "takes place within the limitations period and that act 

12 is 'related and similar to' acts that took place outside the limitations period, all the related acts — 

13 including the earlier acts — are actionable as part of a continuing violation," See O'Loghlin v. 

14 Cnty. of Orange, 229 F.3d 871, 875 (9th Cir. 2000). 

	

15 	Once again, the State has failed to satisfy its burden of proof on its statute of limitations 

16 defense, Not only has the State been unable to demonstrate that a statute of limitations even 

17 governs Fernley's claims, it has established no legal or evidentiary basis for the Court to conclude 

18 that the continuing violations doctrine does not apply here. It is not surprising that the State has 

19 not even made a meaningful attempt to dispute the applicability of the continuing violations 

20 doctrine in this case, where violations of the Nevada Constitution have indisputably occurred, and 

21 Fernley's state constitutional rights have indisputably been infringed, each and every time the 

22 State has collected and distributed C-Tax revenue since Fernley incorporated in 2001 (and even 

23 since the 1997 enactment date of the C-Tax), See Chachas, 615 F.Supp.2d. at 1204 (applying the 

24 continuing violations doctrine to allow a challenge to utility fees that began outside the statute of 

25 limitations because the charges continued within the limitations period). Because the C-Tax 

26 system results in systematic and repeated constitutional violations with every dollar collected and 

27 distributed under its provisions, both the 1997 date of the C-Tax's en' LI 11" 	WI  

Fernley's incorporation are irrelevant for purposes of a statute of limitations analysis. As a result, 
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the continuing violations doctrine permits Fernley to bring its claims that have arisen since at 

least its incorporation in 2001. On this basis, Fernley is entitled to summary judgment as a matter 

of law. 

Finally, Fernley is entitled to recover on its claims even if the Court adopts a two or four-

year statute of limitations and. concludes that the continuing violations doctrine is inapplicable 

(which it should not). A statute of limitations does not begin to run until a wrong occurs and a 

party sustains injuries for which it may seek relief, See Petersen v. Bruen, 106 Nev. 271, 274, 

792 P.2d 18, 20 (1990). Fernley therefore is at least entitled to compensation for the damages it 

has sustained during the current limitations period as well as an award of injunctive relief from 

further constitutional violations. On these various grounds, the State's statute of limitations 

defense lacks merit and should be denied in its entirety. 

3. 	Fernley's Claims Are Not Barred By Ladies. 

Although laches may apply to constitutional claims, "Hspecially strong circumstances 

must exist" to sustain the defense when, as in this case, the statute of limitations has not run. See 

lanigir v. Arden, 82 Nev. 28, 36, 409 P.2d 891, 896 (1966). To determine whether laches bars a 

claim, a court must consider: "(1) whether the party inexcusably delayed bringing the challenge, 

(2) whether the party's inexcusable delay constitutes acquiescence to the condition the party is 

challenging, and (3) whether the inexcusable delay was prejudicial to others." See Miller v. Burk, 

124 Nev. 579, 598, 188 P.3d. 1112, 1125 (2008). Ladies requires more than simply a delay in 

bringing a legal challenge i.e., the delay must disadvantage another party. See Home Say. Assn 

v. Bigelow, 105 Nev. 494, 496, 779 P.2d 85, 86 (1989). The party asserting ladies therefore 

"must show that the delay caused actual prejudice" and that "granting relief to the delaying party 

would be inequitable." See Besnilian v, Wilkinson, 117 Nev. 519, 522, 25 P.3d 187, 189 (2001); 

see also Memory Gardens' of Las Vegas, Inc. v. Pet Ponderosa Mein '1 Gardens, Inc., 88 Nev. 1, 4, 

492 P.2d 123, 125 (1972) ("[t]he alleged prejudice cannot be prospective or illusory"). It is well-

settled that the "applicability of the doctrine of laches turns upon the peculiar facts of each case." 

See id.; see also Widdis v. Second Judicial Dist. Court, 114 Nev. 1224, 1228, 96 

1167 (1998) (holding that laches was inapplicable where there was no evidence that the delay in 

11 	 Case No. 66851 
JA 	3684 



filing a writ petition was inexcusable, demonstrated acquiescence, or caused undue prejudice). 

No legal or factual basis exists for applying the doctrine of laches here. Most notably, 

there has been no delay by Fernley in filing suit because the administration and execution of the 

C-Tax has indisputably resulted in the continuing violation of its rights under the Nevada 

Constitution since its incorporation in 2001. See Oliver v. SD-3C LLC, 751 F.3 d 1081, 1086 (9th 

Cit. 2014) (the same principles that govern a statutes of limitations defense apply to laches). 

Even if the Court were to disregard the continuing nature of the constitutional violations at issue 

here (which it should not), Fernley indisputably filed suit only as a last resort, after having first 

diligently sought to find an amicable solution for its grossly inequitable treatment under the C-

Tax system. Specifically, Fernley unsuccessfully lobbied for relief from the Legislature, 

requested assistance from the Department, and pursued adjustments from Lyon County before 

commencing this action. See Exhibit 3, at 59:14-25, 62:6-63:8, 75:18-23; Exhibit 29; Exhibit 30, 

at 1-2, 13-34. As a result, Fernley has neither delayed in its efforts to seek relief nor acquiesced 

in its condition. Fernley has instead taken every reasonable step possible to remedy its substantial 

C-Tax shortfall without having to seek relief from this Court. 

Finally, it is equally indisputable that the timing of Fernley's comraencement of this 

lawsuit did not prejudice the State, the Legislature, or any other participant in the C-Tax system. 

When compared to similarly situated Nevada cities, Fernley has plainly received a 

disproportionately small share of C-Tax distributions. See Exhibit 1. Other participants in the C-

Tax system therefore necessarily have received a disproportionately large share of C-Tax 

distributions. Any purported delay by Fernley in bringing this action consequently was 

beneficial, not prejudicial, to other C-Tax participants because it allowed them to receive more C-

Tax revenues than they otherwise were entitled to under the C-Tax formula, In any event, the 

Court should not penult constitutional violations to continue in perpetuity, as the State 

misguidedly suggests it should do with respect to the C-Tax, simply because it would somehow 

disrupt the "settled expectations of the other participants in the C-Tax system and the State." See 

State's Opposition, at 12:8-11. Under these circumstances, lathes does not bar any of Fem1ey's 

claims as a matter of law. 
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B, 	The C-Tax Violates The Separation Of Powers Clause Of The Nevada 
Constitution As A Matter Of Law. 

1. 	Fernley Has Standing To 13ring A Separation Of Powers Claim 
Against the State. 

The State erroneously asserts that Fernley lacks standing to maintain a separation of 

powers claim. See State's Opposition, at 12:16-13:23. Not only do the cases cited by the State 

provide no support for their proposition, it is widely recognized that local governments have 

standing to state such a claim. See City of Austin v. Quick, 930 S.W.2d 678, 683-84 (Tex.App. 

1996); State v. Fairbanks North Star Borough, 736 P.2d 1140, 1142 (Alaska 1987); see also John 

Martinez, Local Government Law, Pt. I, Ch.3, § 3.2 ("local government units are held to have 

standing to invoke the following state constitutional provisions against the state: . , (3) 

separation of powers"). Here, the basis of Fernley's separation of powers claim is that the 

Legislative Branch unconstitutionally delegated its authority to appropriate funds to the Executive 

Branch. See Exhibit 2, at 6:1-22. Fernley therefore has stated a classic separation of powers 

claim – it alleges that the C-Tax violates the separation of powers of the Executive and 

Legislative Branches, two of the three branches of our state government. See id. 

The mistaken premise of the State's standing challenge is that only the three branches of 

government may assert violations of the separation of powers clause. See State's Opposition, at 

13:4-11. The separation of powers clause does not only protect the rights of the three branches of 

government, as the State inaccurately maintains. See id. The United States Supreme Court has 

observed, for example, that "the claims of individuals—not of Government departments—have 

been the principal source of judicial decisions concerning separation of powers and checks and 

balances." See Bond v. United States, 131 S,Ct. 2355, 2365 (2011) (further pointing out that 

"individuals, too, are protected by the operations of separation of powers and checks and 

balances"). Fernley has standing to maintain this claim because, just as its rights under -Article 4, 

Section 20 and 21 of the Nevada Constitution have been violated by the C-Tax, it has 

indisputably suffered injury to its constitutional rights because I me separation or 	po 

violation that resulted from the enactm.ent and enforcement of the C-Tax. See Citizens for Cold 
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1 Springs v. City of Reno, 125 Nev. 625, 632, 218 P.3d 847, 851-52 (2009); Cohen v. Mirage 

2 Resorts, Inc., 119 Nev. 1, 19, 62 P.3d 720, 732 (2003); see also Clinton v. City of New York: 524 

3 U.S. 417, 434-35 (1998) ("[o]nce it is determined that a particular Plaintiff is harmed by the 

4 defendant, and that the harm will likely be redressed by a favorable decision, that plaintiff has 

5 standing — regardless of whether there are others who would also have standing to sue"). 

6 	In sum, the State has cited no legal support for its notion a local government cannot allege 

7 that the state government is acting beyond its constitutional authority. That omission is not 

8 surprising because no such authority exists. Fernley has standing to bring a claim pursuant to 

9 Article 3, Section 1, as a matter of law. 

2. 	The Legislature Has Violated The Separation Of Powers Clause By 
Relinquishing Its Authority To Collect And Appropriate C-Tax 
Revenues To The Executive Branch. 

The State obscures the role played by the Executive Branch in the execution of the C-Tax 

in an effort to conceal the law's constitutional infirmities, including its violation of the separation 

of powers clause of the Nevada Constitution. The Court should reject the State's theory for the 

reasons set forth in Fernley's motion, and for two additional reasons: 

— First, the State overlooks the -unique nature of the C-Tax system, which requires the 

Department to collect revenue from the subject taxes, deposit such revenue into a segregated State 

aceount called the Local Government Tax Distribution Account ("C-Tax Account"), and then 

distribute the revenue from the C-Tax Account to the designated recipients without any 

involvement by the Legislature and without any determination that the Legislature's objectives are 

being fulfilled. See NRS 360.660 et. seq.; see also Exhibit 6, at 1077; Exhibit 20, at 144:22- 

145:18. The State does not dispute that the Legislature cannot delegate its power to make 

appropriations, yet that is precisely the effect of this statutory scheme. The absence of any 

legislative participation or oversight has left the Executive Branch, acting through the 

Department, solely responsible for the collection and appropriation of C-Tax revenues. The result 

is the clear and unraist2icab1e violation of the separation of powers clause of the Nevada 

Constitution as a matter of law. See Nev. Const., art. 3, § 1. The State's characterization of the 
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1 	Department as merely the "administrator" of funds already appropriated by the Legislature 

2 therefore is patently erroneous. 

	

3 	-- Second, contrary to the State's notion otherwise, the Executive Branch is not merely 

	

4 	"administering" appropriated funds in accordance with its constitutional authority. See State's 

5 Opposition, at 14:14-24. Even if the State's characterization were correct (which it is not), 

6 however, the Executive Branch may not administer appropriated funds in a manner that conflicts 

7 with the legislative purpose. See N. Lake Tahoe Fire Prot. Dist. v. Washoe Cnty. Bd. of Crn)). 

	

8 	Comm'rs, 129 Nev.Adv.0p. 72 slip op., at 10-11, 310 P.3d 583, 589 (2013) (the Executive 

9 Branch has a "general power" to "administer appropriated funds, so long as doing so does not 

10 conflict with legislative purpose"). That is precisely what the Executive Branch would be doing 

11 here under the State's theory, where the stated legislative purpose underlying the C-Tax was to 

12 direct revenue to areas experiencing growth while  Fernley is the prime example of revenue 

13 distribution not following growth. 

	

14 	In sum, because the Legislature has indisputably abdicated its exclusive constitutional 

15 authority over the collection and appropriation of C-Tax revenues to the Executive Branch, the 

16 Court should hold that the C-Tax violates Article 3, Section 1, of the Nevada Constitution as a 

17 matter of law. 

C. 

	

	The C-Tax Is A Local Or Special Law In Violation Of The Nevada 
Constitution As A Matter Of Law.  

19 

By its plain terms, the C-Tax violates Article 4, Section 20, of the Nevada Constitution 

because it is a local or special law that involves "the assessment and collection of taxes for state, 

county, and township purposes." See Nev. Const., art, 4, § 20; Attorney General v. Gypsum Res., 

LLC, 129 Nev.Adv.0p. 4, slip op. at 9-10, 294 P.3d 404, 409 (2013). The State mistakenly 

disputes that a violation of Article 4, Section 20, has occurred, claiming that the C-Tax is broadly 

applicable and does not single out Fernley in any way. In doing so, the State overlooks that a law 

(like the C-Tax) is local or special, and accordingly violates Article 4, Section 20, even though it 

has broad applicability when it has the effect of burdening a particular locality, such as Fernley. 

See, e.g., Clean Water Coal., 127 Nev.Adv.0p. 24, slip op. at 15-18, 255 P.3d at 255-56. It is 
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1 undisputed that the C-Tax burdens no other Nevada city like it hardens Fernley, as the only city 

2 to have incorporated in this State since the C-Tax was adopted. To illustrate this burden, if 

3 Fernley rapidly grew to become the largest city in Nevada by population, it would continue to 

4 receive only a fraction of the C-Tax revenue appropriated to Las Vegas, or even Boulder City and 

5 Mesquite. Under these circumstances, it is untenable for the State to maintain that the C-Tax is 

6 not a local or special law that contravenes Article 4, Section 20. 

7 	To advance its subjective litigation interests, the State exacerbates its error by further 

8 inaccurately contending that Article 4, Section 20, is not implicated here because Fernley's claims 

9 relate to the distribution of taxes rather than to the assessment and collection of taxes. See State's 

10 Opposition, at 16:26-17:17:8, The State cannot avoid that the collection and distribution of C- 

11 Tax revenue are inextricably intertwined. The Court has to look no further than the name of the 

12 segregated State account used for the deposit of the revenue collected pursuant to the C-Tax — the 

13 Local Government Tax Distribution Account — to reach this conclusion. The State disregards 

14 that C-Tax revenue is collected and then deposited into this segregated account, which the 

15 Department's Executive Director administers, instead of the state general fund, which the . 

16 Legislature appropriates every biennium.' See NRS 360.605; NRS 360.660; NRS 360.680. 

17 Because the collection and distribution of C-Tax revenue function together in this manner, it is 

18 impossible to isolate the collection of C-Tax revenue from the distribution of such revenue. Thus, 

19 by definition, the C-Tax is a local or special law that violates Article 4, Section 20, as a matter of 

20 law. 

D. 

	

	The C-Tax Violates The General And Uniform Clause Of The Nevada 
Constitution As A Matter Of Law.  

The State understandably ignores Fernley's extensive analysis of Anthony v. State, 94 Nev. 

338, 580 P.2d 939 (1978), which is directly on point and compels the conclusion that the C-Tax 

violates Article 4, Section 21, of the Nevada Constitution. See Fernley's Motion, at 28:6-23. The 

State cannot avoid the impact of Anthony on the constitutionality of the C-Tax, however, by 

27 
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For this reason, the State's reliance on cases like Dam us v. Clark County, 93 Nev. 512, 569 13 .2d 933 (1977), which 

involved the issuance of special obligations bonds, is misplaced. See State's Opposition, at 18:3-13. 
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1 failing to acknowledge its precedential effect. Simply stated, the C-Tax does not survive scrutiny 

2 under Article 4, Section 21, of the Nevada Constitution for the same reasons that the statutes at 

3 issue in Anthony were held unconstitutional — the C-Tax continues to perpetuate the status quo of 

4 	1997 to protect the fiscal policy of participants in the system at that time while depriving 

5 subsequently established local governments, such as Fernley, of its benefits. Based on Anthony 

6 alone, the Court should summarily hold that the C-Tax violates the general and uniform clause of 

7 the Nevada Constitution as a matter of law. 

	

8 	Equally unavailing to the State is its conclusory assertion that the C-Tax must be upheld 

9 because a general law cannot be made applicable. See State's Opposition, at 19:23-27: As 

10 Fernley pointed out in its motion, and as the State again disregards, the Legislature readily could 

11 have enacted a general law relating to the collection and appropriation of the six taxes that 

12 comprise the C-Tax. Specifically, the C-Tax could have required that the taxes be collected, 

13 deposited into a fund segregated for local governments, and appropriated biennially by the 

14 Legislature after a careful review of local government budgets. See Fernley's Motion, at 27:18- 

15 22. Despite the Legislature's stated goal of directing tax dollars to higher growth areas through 

16 the C-Tax, it is undisputed that the Legislature does not review how recipients spend the C-Tax 

17 revenue distributed to them, and that the Department does not assess whether the C-Tax functions 

	

18 	correctly or fulfills legislative objectives. See Exhibit 5, at 90:7-18; Exhibit 7, at 37:11-38:8, 

	

19 	42:7-22, 56:23-57:1, 58:8-16, 59:4-19; Exhibit 15, at 72:16-20. 

	

20 	Finally, the State's contention that Fernley receives smaller C-Tax distributions than 

	

21 	comparably sized Nevada cities because it does not provide "similar services and functions" (i.e., 

22 its own police department) is untenable. Undermining such a notion is the State's own discovery 

23 responses in this action, which confirm that law enforcement and other government services are 

24 not determinative of Fernley's C-Tax distributions. For example: 

INTERROGATORY NO. 19:  If you are claiming that C-Tax distributions to 
Fernley, Nevada are based in any way on the provision of public safety or other 
government services, please set forth in detail each and every fact which supports 
such a claim. 

27 

25 

26 

28 
SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 19:  C.-Tax 
distributions to Fernley, Nevada are not based on the provision of public safety 

Case No. 66851 
17 	 JA 	3690 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

g IA-M 	
15 

17 

16 

18 

19 

20 

or other government services. However, it is possible that the City of Fernley 
could seek additional C-Tax revenue pursuant to NRS 360.730 and/or 354.598747 
via cooperative agreement with other local governments and/or by assuming the 
functions of another local government or district. 

See Exhibit 19, at 2:14-21 (emphasis added). In addition, it is undisputed that the Legislature 

does not require a reduction in the revenue base of a C-Tax recipient that stops providing a 

service, including law enforcement, regardless of the cost savings. See, e.g., NRS Ch. 360; see 

also Exhibit 4, a 82:344; Exhibit 15, at 138:6-139:11. The only reasonable conclusion that can 

be reached based on such evidence is that the nature and cost of services provided by a C-Tax 

recipient is inconsequential to the amount of its C-Tax distribution. Under these circumstances, 

the State is merely aiding the Legislature's attempt to perpetuate the status quo of 1997 at 

Fernley's expense and in contravention_ of the mandate of Article 4, Section 21, of the Nevada 

Constitution. 

IV. CONCLUSION.  

For the foregoing reasons, and the reasons set forth in its moving papers, Fernley 

respectfully requests that the Court grant this motion in its entirety and enter summary judgment 

in its favor, granting declaratory, injunctive, and monetary relief to Fernley so that past and future 

C-Tax distributions Meet icxnstitutional standards. 

DATED this  5   day of July, 2014. 

BROWN-STEIN HYATT FARBER S CHUCK, LLP 

1 By: 

1-  shua J. Hicks, Nevada Bar No. 6679 
/  50 West Liberty Street, Suite 1030 

Reno, Nevada 89501 
Telephone: 775-622-9450 

Attorneys for the City ofTernley, Nevada 
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2 	I HEREBY CERTIFY that I am an employee of BROWNS TEIN FIYATT FARBER 

3 SCHRECK, LLP, and that on this 025Nay  of July, 2014, I caused to be served via hand 

4 delivery, a true and correct copy of the above foregoing REPLY IN SUPPORT OF 

5 PLAINTIFFS MOTION FOR SUMMARY JUDGMENT AGAINST DEFENDANTS 

6 NEVADA DEPARTMENT OF TAXATION AND NEVADA TREASURER properly 

7 addressed to the following: 
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Andrea Nichols, Esq. 
anichols@ag.nv.gov  
Office of the Attorney General 
5420 Kietzke Lane, Suite 202 
Reno, Nevada 89511 

12 Brenda J. Erdoes, Esq. 
Kevin Powers, Esq. 

13 kpowers@lcb.state.ny.us  
J. Daniel Yu, Esq. 
dan.yu@lcb.state.nv. -us 
Legislative Counsel Bureau 
401 South Carson Street 

16 Carson City, Nevada 89701 
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A J. HICKS, ESQ, 

DECLARATION OF JOSHUA J. HICKS, ESQ. 

I, Joshua J. Hicks, Esq., hereby declare as follows: 

1. I am an attorney at the law firm of Brownstein Hyatt Farber Schreck, LLP, counsel 

of record for Plaintiff City of Fernley, Nevada in Case No. 12 OC 00168 1B, currently pending 

before the First Judicial District Court, Carson City, Nevada. I submit this declaration in support 

of the Reply In Support Of Plaintiffs Motion For Summary Judgment Against Defendants 

Nevada Depaitment Of Taxation. And Nevada Treasurer. I have personal knowledge of the facts 

set forth herein, and if called upon to do so, am competent to testify thereto. 

2. A true' and correct copy of excerpts from the "Petition For Writ Of Mandamus" 

filed in State of Nevada ex rel. The Nevada Department of Taxation, et al. v. The First Judicial 

District Court, et al., Nevada Supreme Court Case No. 62050, which has been maintained within 

my office's files, is attached hereto as Exhibit "34." 

3. A true and correct copy of excerpts from the "Petitioner's Reply Brief" filed in 

State of Nevada ex rel. The Nevada Department of Taxation, et al. v. The First Judicial District 

Court, et al., Nevada Supreme Court Case No. 62050, which has been maintained within my 

office's files, is attached hereto as Exhibit "35." 

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing 

is true and correct. 

4  E 	Z.5  xecuted this  _ 	day of July, 2014, in Reno, Nevada. 
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CITY OF FERNLEY, NEVADA, a Nevada municipal cor -p oration, 
Plaintiff, 

V. 
STATE OF NEVADA ex rel. THE NEVADA DEPARTMENT OF TAXATION; THE 

HONORABLE KATE MARSHALL, in her official capacity as TREASURER OF THE STATE 
OF NEVADA; and DOES 1-20, inclusive, 

Defendants, 

NEVADA LEGISLATURE, 
Intervenor 

Case No.: 12 OC 00168 1B 
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Jointly Filed by Taxation and Legislature 

7 

35 Excerpts of the Reply Brief Jointly Filed by Taxation 
and Legislature 

5 

Case No. 66851 
JA 	3694 



EXHIBIT 34 

EXHIBIT 34 

Case No. 66851 
JA 	3695 



WM& ORIOIV_LN COVRT c-M t  IMIX STATE OV NEVADA 

Mat Q1.?  MVADA pL ITTA 
KEVADADEURTMENT OF 
TAU:RON; 'TIMITONORABLE 

MARSIJALL, ha hpr 
(acid capac.ity fts TARRANDak OF 
'ffit Ma iE QP NEVADA; ft)3.41. altru 
LEGraiATtno orTHE STATE OF 
NEVADA,. 

Potltiopao, 

Vs, 

TELE ARATIVDICTAL DISTRICT 
COURT (IR Tag UM OF 
lltVADA in maw: CAR:SW CITY: 
and 11:8E. HONORARIA AIMS 
TODD MISOLLI  Didtiot Aldo, 

Ropsmmts, 

Citt OF AizNLEY, IONADA, 4 
Num& nio1p omparation, 

Ausil?alY iti1.4tteA 

Efectronicalfy Piled 
NOV 05 2012 0.,14 Not 
Tracts K. Litielemari 
Clerk of Supreme Court 

xna efilirt CASE) No. 

Orikinal A6111512 for Writ to 
Fiat hilkiai Dist4et cmurtA  
Caron CaiN Nevafle, 
Coo No. 1-2 O 001A 1B 

FOE. WRZt' OVIVIAIVAIWS 

0 oket d2C150 Moment 201244944 Case No. 66851 
JA 	3696 



plaithiff does not have the legal Tight to 'set judicial maohinery In:motion, and the 

pItiff i as a :matter of law 11011 pl'osociging its comfit-atonal claims, 

Heller v. Legislative.,  120 NM 06.04%62 (0.04). 
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deem of quanflediningintty should be Molvod at the 6ar1iest ipôThIe Stage in 
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4nd attligritY4 (PA 2-27) js pcit sigprising: because tlie fitate. f bsolutely 

immune itom money danweg gri Fervil.ofs aonstffilelePal Olfaing mid& federal mid 

state kw. Therbforo, beoauge the $tate Is' entitkil to the defense of &isolate 

8overolgiiiromoity a$ a matter pr. federal and state- law, the /emedy ohnandannis 

Rygo.prigN ±(1 CaM)01Ii diNtKid court to rale 1741391'1y and digniiss Fen-Vero 

oongt.fitttion,11 eights formates? .  &ma& ba 	 ity, 

A Ftclerttligit 

TQ bring a td-1,180 of aotion for Et fedi/41 00118titiltiMa vlolatien4, a plOitift. 

-Mot plead a otvil lights glatl Mat 42 EtS ,.C. .§ 1,9a3  (Notign1.98$), Alpin  

S,nta, Cis& Valley .pansp-. Agenoy, 2d1 11.34 Alt 925 (9th Ch.: 2001), ("alitigatt 

6ogap1ain1ng of a ViblatiOt of a congtitational tight tlow AK have a Vired -muse 

aotion -tinder iii traite,d atateg Co)stitgtion. Int mist utilize 42 

Martinez.v, Los Angeles., 141 ,F,34 OM, jg82 (9th (r, 194); Akut ,Nefideo,,  
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offielals abiing In that official oapaolties, "to Qanaplgint fa8 t9 stet On 

actionable elaim"  Nov-. _Men Injured'Worktars,  107 Nev. at 114, 6  

this oaso, Forniefq ourti.plaint klleged federal oonstitutional violations .  gnd 

agcod for nion -q &nu:0m AVIA Sate of Nevada, the Depatinent gTantioTh 

and the State Theastrer acting in ho x °Mid oapaeity. BeOEMS9 tb..c tate Had its 

agenr..los aijd offipials Barg jiitholi official capaOitips are abstaltoly inconne &ma 

mow danAgas Tinder seal& 1,-9$5,- the district mutt Was bbligtod 0 aisnaiss or 

grant siinunatir jutigimnt to the •tato onFornloy's Word gotistitasionW olaims for 

money tlanlaBes as anlatter oflaw. 

$e aw  

A plaintiff nay bring ft state-law claim far inondy danaagos against th.o..State 

and it agen.olos and official& apting in their offiefol.  oapaoitips only to the exten:t 

authoriged by Nevada's contlifianal wahrox of its • sovoroign 

Nu 414)31 et 	gagbj:9111 17, State Die, Mt,. Veha.,  3 Nft 599, 601-04 

(1977). Mvada's 4;indittona1 waiver of its s -overcign ithtiviD1ty .0x-Rmagly 

limitod by 19-2S 41.03_2, Nsildoliptovkles relovant pad: 

6  Although:  gectl.p.419$0 Jmr6 o1ajto4 To ton6-Y clathageP Agaitmt tho 'to.'t.6 and tts 
t.g-OxibleA and officials 'auting. in tivit offieN 04p4Otwo  it does not bar P.UP-Vkils 

.pro4pOtivo oldratofy ix itijacctilb T6110 agifigt statdopia1 aWing t.Jaeir 
official oal) aoktos. L Ne:v..A-sen. Injured Workeq,  107 NO.. at 115-16 .(1.1ing 
Will,  491 ITS. at 71 n.10). 
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iNjo action may bo brought pndor NU 44,031 OD against an immune 
contraetar OE al °MOT or employee of tho 6ttato or way ofits agenclos or 
pbIitio1 addivigioto  

1, -Paged upon an at or. omipsison of an afinra omployee or itiinwne 
notilActo; 0=6181114 thi UI:0,, it the oUcation of a. statute or 
jpgula.tten, wh..ethof at net such. statiltb or regulation is valid, N 'the 
stew or regulation has not boon declared invalid lay a court of' 
beinipetentlutisdiOtiOn; ol. 

2, )1Wd W0418.11 ex4rois0O pOtfononee or tit fail= to exerage. 
porfortn a dispreti.onaly function or (Jay on :ilie part nf the State or any 

of its Dgonoiegorfiolitioal Wdivi1ons Ot of ,any offiocr, employee or 
hpinuno oontmotoX of any of flaps; whether or net th0- discretion 
involvod 8,ubbabd. 

.aqh. subsection .of NES 410$3 providm a soparate basip fer claiming 

sovekroign immunity. Hagblom,  93 Nov.ti.t 603-05. Undor 	41.032(t), the 

. 8tate• add it asticio and officials Wcting LiTheir 	capaeitiO aro ribsointely 

linn111116 flan :MOO datuagos based on atty aot t ondssiovs in their exam:Lion 

and Administration of otata.tcaypoviqions Witielt. have got Dow &glared invalid by 

a court of convetent jurisdiction. Hagblont,  93 Nev. At 6611)4. 

hi its stat i3 eongtitatiofial claims, Malloy allogtil. Cat to State of Nevada, ihe 

Doparbnont of Taxation, and tho 'Btato TivagUrPr aditig ii hor of60141 oaPacitY 

vio1ate4 the D:rovada Constitutiou ix IviY ovotitign in4 Administratton pf the'- 

ar4W. PYOn-1.1444-qr NU 3000460.740. 1390atise thoso Bratatox7ptaviaionchav43 

Jim boon ridolhrai dnvOil. by Odllig of CejfafiettOt A144011051, The StalP and it$ 

goncileg and .offloials wing in fftiofr -oftiolaj  ckpaqitios onjoy absOlute fintrumity 

•orri..Inaney ,dainago.s. Vidor NM 41.1032(1)basqd op any ads or einriEdipsin thoir 
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execution mid administration of the C-Tgx yteo. Flirthwri1cV4 Arii-ky ddnci 

offer 433,y oppozitioin the diOriot mutt to tlits argument -ma 4 -fitthority. V44625- 

27) "Moroforo, based oil iWE 41,032(1), the dlittidt omit was obligated. to 

dfsmigsor graft stamary judgment to the State on Fenky's aace -cozwitaiolai 

plaiyg for Jnonoy cla,mageg mattor ofipw 

Dm tough Bovezeign *vim* uncier NR S 41,032(1) is sufficient by itself' 

aNuire dis.alisdal -of Tim-let-ft Rtato comfit-flag 111,Aim fat 'money datnag08, 

those olaitos are algo barred 4$ a Matter oin law by sovoreign itrinninity mclot 

NRS 4032(4 Ilnaor that _provision, trio State miditaagonoies and officfals 

acting in fllok °facial capaolgeg aro 4b4c1ute1y imimino from :blowy dainageN 

wbn thbir adions ate baba mit& poxformatino atoMcial ditties whiohittvolve 

aeiriett offitial alsoretion et judgront ma aro .gratindoa ia th,o' creation co 

Oxe&stion of soQial, oii1c Oipdlitioal poli.ey. Martinez v. Manszezat  123 

Npv. 	445-47 (2Q07);, Scott, V. Dep't OJ Commer46i  104 NeV, '580, 583-g6 

(1984 A.8 a pivral 17610, fli-ta  tug is met whorl btato agonoies and officials are 

poritentiftg :Meal anew to oxeotto or Goofy out the -p.  otioy of a statutat'y sohomP. 

Boo Baal* Exca-srathlg,  124 Nov; at 7Y1-6,0. num., dot,  ageg.ojes aga off,  OOP oxo-

-entitle.(1 -to .soverokat ,ImpAttlity =dor NI 41.032(2) whatever 'the inju,t7- 

procitf.cfrig eonauot is 'an hit-biota part of oironitohtal 011.4y-moldiag by_ plartrape 

Martineg,  123 Nov. ar446., 
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Th  -thia oas; the alleged injuity-producing conduct arises :Crom the nerfoxamnpe 

of oftial durties.by 1:he named state agencies and lo,ffioinio to wollte ttn4 

the .5, Q.olat economic and pojitio.al policy of -tho 0-Tax sta.tates which Mt an 

inUgal part Of governmental policy-making or plaint& Ryon thougla the state 

agendeg and ofAcials must perforn their offipial dutios within olpetylofined 

Btatatcy parempteryt  -thy still must exergise ofAcial discretion and failptant 

ihoso eatutow parometers eneutd and °any out the policy of the 0- 

Tax' sta.-Mary ohorAo, tinder sith.oircumstawaso  the state agenoies -and ofRoials  

are entitled to silveroigg iuMnity ftn moiley (Images -under MO 41032(4 

Themforo, based mat. NILS 41,012(2), the -district cowt was obligated to dism:tsg 

grant sminiary judgment to -the state oi Fefuley's state cozstitutional &Lima for 

XCIDIWYdaraage4 as a natter Of 10:174 

ForaloyPs outteenth Afaodnient claims SIT 13arre1 as a ingttoy of 
iaw 1y FprxIlpfs Jaelk of standing to JrI the. datilS. 

The Cart hag ootuidgredwi.tttMons whun tht) issue_ was whether the 

P1aintiff1aoke4 Atandingto iingIta olthns. P.R. Hoax,  125 Nev. at- 45344. Thp 

Curt ecmddets wrIt vetitiolie jj ach cirouinstanpes heoauso *hen the plaintiff 

laeks dal-4014-  tO brifig its olOns, the plaintiff does not havb tho logat right "to Set 

Mgchiftery in liOtiOn, and the plaintiff iis hatred_ as matter of law :from. 

Pregeguttv itaalainao; Heller,.  120 Ney, at 0042, 
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Th THE OMEN& COTIRT O1 TIM ;STATE OF NEVADA. 

silATE OF is.,WADA t TAB 
NEVADA DEPARTMNT 
TAXATION; I'M 1101\TORABtE 
.1(141U MARRIALL., in her 
offoial onoolty as TIMMURM OF 

VA:T.8 OF . :ADA; AM ME 
LEGMLAIETRE OF THE MAI OF 
NBVADAT  

Petitioners, 

VS. 

ainE PIRATIMICM3)ISTRICI' .  
COM" OF TAO STATE OF 
NgVAD.A1 and*: C.AA8ON CITY; 
Alld TIT 110140.P.A13LE SAlViE8 
TOM? RITMLL, Maria jullgep 

Resp6Wents,, and 

Cieri7' OP .17EMEX„ NEVADA, a 
Nevada mulTiolpal.emoration, 

iten1 Party 1ft interbst 

eactronigEltly Filed 
Dec18 2042 Q8:51 a.m, 
Tract° K, Lind-WWI 
Cfprk of StApremo COLO 

Supreme Cond.  Case No. 6,2050 

Origina./ Aotio for W.* to 
First YudianiThsirlot CM% 
QfIr80/1 City, Ne-va4.;  
C No, 1200 00168 1J3 

nil-11010W :RFAIX iXV 

Mpltgt 4209 Dbournerit g012-80048 
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Onsideration ofSueh legislation would bd Impacted by fhb Cotes tewolat1 of 

the leg_al Isffues in the- inandamva plifittell. And as explained in the Petitioners' 

gUpplenient to their ivarldanwa pftiflon, utkdel: the proposed deadline calendar for 

tho 2013 le. gislative ihe sooner the Curti able To conclusively resolve the 

isstlos k the fniandilnius /leaflet, th neTe time tomwill be-unibbio during the 

2013 legi'slative Spaion for cetainittees in both amuses and the lieusgs themselves 

to . qnsfol.er legislation yertaluing. o the CATax -systeni in light of the Coutes 

detortOlation .of whether Fenley's OonstitatiOnal challengpsae batted as fi- motto! 

dim and The C-T ysten1 4 -vali1 exercise of the State'N Bsealpowors, 

'1:herofore, Fortley's eonstiKtional challenges to 1W C-iTas; system nide, 

impoitant and urzent iSEIITOS of lass ,  that nted clatifieation, and. it Wald be In the 

be@t interests of tile Btge and its 1601goVertanehts for the 001,Trt to oonolustvely 

1'680E1-6 the . isauegin the manclanim petition as won 00 is nascolably re.sible 

before the imp °Agardeadlir' login the 2Q1 1egi.s1atj20 somictiL 

T. Her_rilpe:s chimp for A.olkoy tlginag6s arc bad 	xtiffiter Of law 
by the State's 	Olga inirmABILIA 

Ti'  thoir paoclapilg potitioni 	Refilimero argue tat Fertley'S olaifts .  'fat 

money &rnages on it fedOral catmtitationalAaims aro baited as o matter ofle.w by 

the 8-tate Bevomi:ga irilinvid Th. tafitgwenta b44 Fernley fajiqi ma..0:4ny 

argument tn cite any aiitiiadty to rofate the PutillopeTs' argument and ptherity, 

(Ans. Br. 1:6-1.8;) Iterdfore, 'given that Amiley has foiled to. bp,poge the 
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doners' argiamenk and a:ability, Fernley's 'elaitne :fa inon -ey dmag'esOi •tg 

federal Oodutitationai elatits baned as a oatter of law, am Ear v. State, 126 

1\rev. Adv, Op. 19, 233 P. 353, 360 (2010) ra. party -  popfeksed error what that 

NITA RtswQi±tv.  brie afedively faired to dddrosg aigniflemit bane xaised in tli.o 

-415110e). 

In their mandamus petition, te PotitionOrs .aigtio that Tapley's .elaimg for 

inott.py da-tnageo 00,ta gtato 0 ygtttational, Wing are tond as a matter of kw by 

trio Sta-Wo sovereign impunity Ilnder stilotion 1 fid sub$eotion 2 .of 

NR 41.032, AoJi babseettan of NR g 47_032 rovid&g sorate *bayis for 

°kilning soIreroign'iitinutdty, .gaqblora T. Mate Dir.. Mr. Vohs., 93 Nev. 599, 

603-05 (19:77). 

IA its answping brio4 although Foxaley makes a. vomitrnd ding 

aljthollty Tegdrdifig ;ttive.roign, Mimi* maw' Biibuoviim. 2 of :W 41,032, 

Perailsr dud .Lt ffiti14:Q .grgiviont Pito• my' al.3-thcd ro•araing- .s,overeign. 

inlyiirility  WADY all)S004011, 1:)f 	41,032„(Aro, Dr. 16..1) Thakfore, Oven 

That 	lip 1ø4t  9p-poao the PuttataAr mganaolt trig al$310tity.  teggraing 

viv.Oroign 	tity -under -&-abseotien 1 of NRS 41.0.12, YiNnige$. glakill or 

aoi.y tkall4gba.oh.1u 60:te omtittional eraims aro barred as Inattd oY;fatV. 

In addition, Fothloy's Vi.to Datiatitution0 Iaim fbt monoi tiaxmo$ aro olso ,  

baapd as a matter bf law by Ro -voroign it-yrn-titft =der subsection .  2 of 
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1\110 41.032. Fernley contends that sucb bvfgn itomunite 1$ not avalable 

becatise the act at adminigteriiig i1i C-Tax system does not require the 

Potforniatolaof ofaial chttle -vgieh invvive an elqmPnt at ofitelal discretion or 

judgment orwhich arc gra:tut:le,çLln fhp era:act:a oxecation .(ifsoolot 000.1_0m1P at 

political policy. (Ms, Br, 1648.) Futraey'13 Contention 1,1 wrong as a matter Pf 

law 

Undo gasection. 2 of NR S iflon, state- ammies And ofa6.419 MI6 efititiva to 

goveroign lamiuntty whenever "tile infory-prodocing cont4ot is an itttogral part of 

•oventinexita1 policy -making- or platnhig. °  Martina v IViarnaczaX  123 N17. 

433.)  446 (200). In. Thia cam, the allogedinjarmoduk,Ing coanct rari,*" froth thd 

perfothanoe of official tluttca by state 4gonotes and. officials to WroOtttb nd cam 

011t the poll'', 000119,131i0 anj pojica1 poly o1 thb aux gattoswMiat9 ai 

integral part of governtrientg PoliGY-:malcing or Ighltaigi 33ve.rt tongh the. state 

ag5noies find offielals V.1.tt Perform thOr 100./0 datips witbin clearly clefilied 

betatutoly parameters )  they ff1 milpt exoypise of-Nat diudttlietn, and judgment 

withu thosu gtatutory pawn -tors-  to cReatte and eaily bilt the lolley of the 

Btatpxy cihiito. trader such eircmatance,1 ?  the stat o gunzies p-vd Oftleials 

arc entitled to 8,--ovbroipinnmnity -odor stillaectiop: VMS •1.03t 

may, Eproloy  cgramia -that joilq of overeigii immunity under 

1\10 41,042 aye mixed gest:tom of law and :act w1dI heuld not be zuffmarilY 
	 if 
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adiadicated t the•mbtton,to-diSmiSS nap, WS. Br. 17-1.8,) 1:Jcw -eyer, when it Is 

apparent thin tho faoo of t o  oaiviDitit that the defendants are entitled to 

sow:gip imunity under NR 4LO as a t.natter of law, disrnissal is xequitect'l  

fornie3qFOurteentli Ar.o.a.clnient, &anisari3arred as a maitor of 
1PN byer*y's iaelt of avicilog to bring filo &tires. 

jrn  its awering brief, Fer:olgy aeltneWledgeb the existence of the doo-tdno 

precluding politica1 stibdivision froni. bribging Fourteenth Amendmmt claims 

aping &O 8tate,, 11Prn1gy contends., howeio:,. that costs in other jurisdigtiops 

have fband. limited gxecptios whioh allow Tell-Rod 	td bring 

Fourteenth Atagni4.1.ent elaims 4gains1- the gate. ha parddillar, Fernley o -otends. 

that c Ourts have recognize' d liatited exceptions when The Iggislagon being 

ehalletged: (1) advezsely affe -ets a roffolpality.s propiletay ititerost in a_ speifid 

Rol Qf /11.1)110A1; QP. (2) 33117-01Veg igsos eqnzeming t4.xation, that -are of gred 

ktercqt. (Aix Br. 21-24) The Ocala 6heil1d reject Panilars Dcintentiong .beeause 

the linaited exceptiat a.d.veOated by Porraey sho.Uld. not be piid to thig cagg. 

Featley bites Pty. pf Now Ybilc :v.. State,  655 INER2d .649 52(N.Y. 1995.), 

for tho propesillot that a pogticaf pibvision. may Iging Fourteenth Affiendmerit 

060„ 	Tostegy, Who o Coal*,  114:1\lev Ya-6, 941-0 (1998); Nev. Power v. 
Patic County:,  107 Nev. 428, 42.--36 (19.91); Ra'rnirezv As-rxis,  105 Nev. 2V, 
220 (1989); *Ott v. Dept of qhtrinieree,. 1Q4 Nev. 5.80, 583-85 (1988); 
gagblom,  .03 Nov, 4t 6.99-60S. 
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Index to Joint Appendix 
City of Fernley v. State of Nevada et al., Case No. 66851    

 Volume 

Number

Document Filed By Date Bates 

Stamp 

Number

1 Affidavit of Service Taxation City of Fernley 07/02/12 17
1 Affidavit of Service Treasurer City of Fernley 06/20/12 13-16
23 Amended Memorandum of Costs and 

Disbursements
State of Nevada/Dept 

Taxation
10/09/15 4058-4177

7 Answer State of Nevada/Dept Tax/ 
Treasurer

02/01/13 1384-1389

7 Answer to Plaintiff's Complaint Nevada Legislature 01/29/13 1378-1383

23 Case Appeal Statement City of Fernley 11/07/14 4208-4212

1 Complaint City of Fernley 06/06/12 1-12

21 Defendant Nevada Legislature’s Reply in 
Support of its Motion for Summary Judgment

Nevada Legislature 07/25/14 3747-3768

21 Defendant's Opposition to Motion to Retax Costs 
and Reply to Opposition to Motion for Costs

State of Nevada/Dept 
Taxation

10/03/14 3863-3928

22 Defendant's Opposition to Motion to Retax Costs 
and Reply to Opposition to Motion for Costs 
(Cont.)

State of Nevada/Dept 
Taxation

10/03/14 3929-3947

1 Exhibits to Joinder in Motion to Dismiss Nevada Legislature 08/16/12 104-220

2 Exhibits to Joinder in Motion to Dismiss (Cont.) Nevada Legislature 08/16/12 221-332
1 Joinder in Motion to Dismiss Nevada Legislature 08/16/12 62-103
7 Joinder in Nevada Department of Taxation and 

Nevada Treasurer's Renewal of Motion to 
Dismiss

Nevada Legislature 05/06/14 1421-1423

21 Memorandum of Costs and Disbursements State of Nevada/Dept 
Taxation

09/19/14 3788-3793

21 Motion for Costs State of Nevada/Dept 
Taxation

09/19/14 3776-3788

12 Motion for Partial Reconsideration and 
Rehearing of the Court's June 6, 2014 Order

City of Fernley 06/18/14 2005-2045

7 Motion for Summary Judgment City of Fernley 06/13/14 1458-1512
8 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1513-1732
9 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1733-1916
10 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1917-1948

11 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1949-2004
1 Motion to Dismiss State of Nevada/Dept Tax/ 

Treasurer
08/03/12 41-58

1 Motion to Intervene Nevada Legislature 08/03/12 18-40
21 Motion to Retax Costs and Opposition to Motion 

for Costs
City of Fernley 09/24/14 3794-3845

7 Nevada Department of Taxation and Nevada 
Treasurer's Renewal of Motion to Dismiss

State of Nevada/Dept Tax/ 
Treasurer

05/05/14 1414-1420

7 Nevada Department of Taxation and Nevada 
Treasurer's Reply to Response to Renewal of 
Motion to Dismiss

State of Nevada/Dept Tax/ 
Treasurer

05/23/14 1433-1437

12 Nevada Department of Taxation's Opposition to 
Plaintiff's Motion for Summary Judgment

State of Nevada/Dept 
Taxation

07/11/14 2053-2224

13 Nevada Department of Taxation's Opposition to 
Plaintiff's Motion for Summary Judgment (Cont.)

State of Nevada/Dept 
Taxation

07/11/14 2225-2353
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Number

Document Filed By Date Bates 

Stamp 

Number

23 Notice of Appeal City of Fernley 11/07/14 4205-4207
22 Notice of Entry of Order Nevada Legislature 10/08/14 4001-4057
23 Notice of Entry of Order State of Nevada/Dept 

Taxation
10/17/14 4195-4204

7 Notice of Entry of Order Denying City of Fernley's 
Motion for Reconsideration of Order Dated 
November 13, 2012

State of Nevada/Dept Tax/ 
Treasurer

12/19/12 1364-1370

7 Notice of Entry of Order Granting A Continuance 
to Complete Discovery

City of Fernley 10/19/12 1344-1350

3 Notice of Entry of Order Granting Nevada 
Legislature's Motion to Intervene

Nevada Legislature 09/04/12 651-657

7 Notice of Entry of Order on Defendant's Motion 
for Extensions of Time to File Answer

State of Nevada/Dept Tax/ 
Treasurer

11/15/12 1354-1360

1 Notice of Non-Opposition to Legislature's Motion 
to Intervene

State of Nevada/Dept Tax/ 
Treasurer

08/06/12 59-61

2 Opposition to Motion to Dismiss and Motion for 
Continuance Pursuant to NRCP 56(F)

City of Fernley 08/20/12 331-441

3 Opposition to Motion to Dismiss and Motion for 
Continuance Pursuant to NRCP 56(F) (Cont.)

City of Fernley 08/20/12 442-625

2 Opposition to Motion to Nevada Legislature's 
Motion to Intervene

City of Fernley 08/20/12 324-330

13 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss

City of Fernley 07/11/14 2354-2445

14 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2446-2665

15 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2666-2819

16 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2820-2851

17 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2852-2899

4 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss

City of Fernley 09/28/12 662-881

5 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss (Cont.)

City of Fernley 09/28/12 882-1101

6 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss (Cont.)

City of Fernley 09/28/12 1102-1316

17 Opposition to Nevada Legislature's Joinder in 
Nevada Department of Taxation and Nevada 
Treasurer's Renewal of Motion to Dismiss

City of Fernley 07/11/14 2900-2941

20 Opposition to Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order

Nevada Legislature 07/11/14 3586-3582
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Number

12 Opposition to Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order and Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept Tax/ 
Treasurer

07/11/14 2049-2052

17 Opposition to Plaintiff's Motion for Summary 
Judgment

Nevada Legislature 07/11/14 2942-3071

18 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3072-3292

19 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3292-3512

20 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3515-3567

7 Order (Converting Motion to Dismiss to Motion 
for Summary Judgment, Setting Briefing 
Schedule and Dismissing Treasurer)

First Judicial District Court 06/06/14 1451-1457

22 Order and Judgment First Judicial District Court 10/06/14 3948-4000

7 Order Denying City of Fernley's Motion for 
Reconsideration of Order Dated November 13, 
2012

First Judicial District Court 12/17/12 1361-1363

7 Order Granting A Continuance to Complete 
Discovery

First Judicial District Court 10/15/12 1341-1343

7 Order Granting in Part and Denying in Part 
Petition for Writ of Mandamus

Nevada Supreme Court 01/25/13 1373-1377

23 Order Granting Nevada Department of 
Taxation's Motion for Costs

First Judicial District Court 10/15/14 4190-4194

3 Order Granting Nevada Legislature's Motion to 
Intervene

First Judicial District Court 08/30/12 648-650

7 Order on Defendant's Motion for Extensions of 
Time to File Answer

First Judicial District Court 11/13/12 1351-1353

7 Order Pursuant to Writ of Mandamus First Judicial District Court 02/22/13 1390-1392

21 Order Vacating Trial First Judicial District Court 09/03/14 3773-3775

23 Plaintiff's Motion to Strike, or Alternatively, 
Motion to Retax Costs

City of Fernley 10/14/14 4178-4189

21 Plaintiff's Objections to Nevada Legislature's 
Proposed Order and Request to Submit 
Proposed Order and Judgment

City of Fernley 10/02/14 3846-3862

7 Pretrial Order First Judicial District Court 10/10/13 1393-1399

7 Reply Concerning Joinder in Nevada Department 
of Taxation and Nevada Treasurer's Renewal of 
Motion to Dismiss

Nevada Legislature 05/27/14 1438-1450

7 Reply in Support of Joinder in Motion to Dismiss Nevada Legislature 10/08/12 1317-1340

3 Reply in Support of Motion to Intervene Nevada Legislature 08/24/12 626-635

21 Reply in Support of Plaintiff’s Motion for Partial 
Reconsideration and Rehearing of the Court’s 
June 6, 2014 Order as to Defendant Nevada 
Legislature

City of Fernley 07/25/14 3709-3746
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20 Reply in Support of Plaintiff’s Motion for 
Summary Judgment Against Defendants Nevada 
Department of Taxation and Nevada Treasurer

City of Fernley 07/25/14 3674-3708

20 Reply in Support of Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order as to Defendant's Nevada 
Department of Taxation and Nevada Treasurer; 
Plaintiff's Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

City of Fernley 07/25/14 3641-3673

20 Reply in Support of Plaintiff's Motion for 
Summary Judgment Against Defendant Nevada 
Legislature

City of Fernley 07/25/14 3606-3640

21 Reply to Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept 
Taxation

08/01/14 3769-3772

3 Reply to Opposition to Motion to Dismiss State of Nevada/Dept Tax/ 
Treasurer

08/27/12 636-647

20 Reply to Plaintiff's Opposition to Nevada 
Department of Taxation and Nevada Treasurer's 
Renewal of Motion to Dismiss

State of Nevada/Dept 
Taxation

07/25/14 3583-3605

7 Response to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 

City of Fernley 05/16/14 1424-1432

7 Second Stipulation and Order Regarding Change 
of Briefing Schedule

Parties/First Judicial 
District Court

03/17/14 1406-1409

7 Stipulation and Order for an Extension of Time to 
File Responses to Discovery Requests; Extend 
Certain Discovery Deadlines and Extend Time to 
File Dispositive Motions

Parties/First Judicial 
District Court

04/11/14 1410-1413

7 Stipulation and Order Regarding Change of 
Briefing Schedule and Plaintiff's Response to 
Defendant's Motion to Strike Plaintiff's Jury 
Demand

Parties/First Judicial 
District Court

02/19/14 1403-1405

12 Stipulation and Order Regarding Change of 
Briefing Schedule and Setting Hearing for Oral 
Argument

Parties/First Judicial 
District Court

06/25/14 2046-2048

7 Stipulation and Order Regarding Defendant's 
Motion to Strike Plaintiff's Jury Demand

Parties/First Judicial 
District Court

10/23/13 1400-1402

3 Stipulation and Order Regarding Joinder to 
Motion to Dismiss

Parties/First Judicial 
District Court

09/18/12 658-661

23 Transcript of Hearing Court Reporter 01/07/15 4213-4267
7 Writ of Mandamus Nevada Supreme Court 01/25/13 1371-1372
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plaintiff does not have the legal right to 'set Judid machinery 1n Inotion, and the 

plaintiff N barred as a Inatter of law from prosecuting its constitational claims, 

T-Teller v. Legislature,  12Q Nov. 4g., 4062 (QQ4). 

Fintilly, derendant N also entitla to a digmissal when the allegations in the 

001:11p1aInt, oval if tt ara inSufacient to'establish the eleinents of a claim fot 

relief as a. matter °flaw. Stodlictnelerz State Dept of Cony.,  124 NeV. 116: 

(2008). A defendant ls al§o entitled to a .stAnnaary judgment "when fheyet is no 

gentritie issue of tdatorial fact and the-  Pfendantj i Ued td judgment 

ma'am: °flaw.," 0.zawa, 125 NeV. at 560, 

Under the *wax*, the djstdot effort wcts dbligated to dismiss or grant 

suinuckaly judgment -to -the State on ,all ofFesnlefti 

'M. Fernier& clfitias hrladitOy citiniagts ark barre& as a xiftatt6r -13f law 
ta.e .Otatel.'4.4pvinign lanronntly, 

The .Court has grAntOd writ p6titions i.vhOn the .elistrict colt was. obligtetl to 

dismiss. an aation becalfse the.ploittafPs claims were baited by.sOvereign immiThity 

as a- ana:, x of law-, .confity of Washoe,  9$ Irev, at 07. The Coat grantS wit 

-petfilons in suPb: GitalMtan-00 bogalM labglute- immunity bsoad -grant of 

ifhwiuixity kat just Yrom thu imposition of civil :damageO, bilt also Rom, the burdhrg 

of litigation,gel-fa-61y," ,atat&sr, Dist. Ot.,  11g .I\Tav; .609, 4615 (202), nvart  1n the 

context ef qualified immunity, it jo Pflt weroly a dprenso te, liability, it is "WA 

entitlement not to Btond trial er Ape the other burdens of littgation,. Aceordingly,  
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dofense of qualified immimity .should. be psolved at the u -afilest poAgible Stage in 

Buti .v. Bayer,  12.3 Mev. 450, 458 (2007) (quoting Paucier -v. Ka% 

533 	194,, 200 (2(Y01)) (inteffial quotaticifis Ad footnotes omitted). 

In this oase, Fernley asked for moMY 68111-a-Ed on its fede,ral and gate 

constitutional elsims. I-ToWeVer„ whft the Logiglatuto raisOd the. 

deferise of alAatte intratmity D.-om motty dawagers under 42 IT.S.C. 0983 and 

NR 41M2(1), lerttley did nut offer any opposition to -tho Eegislature's qrgument 

and authority, (FM: 025-27,) his js Aot gm:prising: because the State. is absolutely 

humane fhallinanoy domageg cp. Fernley's constitutional olaiMS rifidet federal and. 

state law, Tfterefor&„ because the State 1.1ontitki to he defense of absolute 

sovereign &mut/ as a matter f?f federal and state law, -the le:1=41y ofmandamus 

•i$ 4,1?proptig0±Q cowl do distr.iet °Quit to .tule properly and disnliso Fernley's 

ponstituti.onal *lifts for money damages babd 6/3. BO vexolkft immunity. 

NcleittlaW. 

4-111 hying a muse of aution for a fedmal oonstitational NiGlatim.}. pigintifu 

-mot plead a civil lights glatn:  under 42 LES.C. §198.3 (sootion ,Avin  

Santa Cleo. Valley 'Ramp, A.genoy,  2e1 F.Sd Alt 925 (.9th Cii 2001) ("a.littgant 

6omP1aining of a viblatiOn. of a eons-tit-atonal it doos.,iiot have a aired umme of 

aotion mder the United Sta.teis Copstitgtion but must utilize 42 U.S,Q, §19B3,,");. 

Marti*z. v. 4s Angola%  141 F.34 1P3, 1982 eth or, 19* Akal4voifino., Rue. 
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officials acting .in their official oapaoitles, "Ito complaint fails tg s't* 

actionable olafrn," j\11.1Tev. AseniftluredWoiters,  107 NM at 114,6  

1.-n  this case, Feinley's complaint alleged federal constitutiona.t violationo' aid 

asked for money danagges A•cin. the State of Nevada, the Department 

and. -the State Toastger aeting in IAT Off1*1 Oapaoity Beeaus9. th0 ftta and its 

agerteles and offipials actitigitytheir official capaOitips are absolutely idmiune from 

wimpy damages under segiinn 1988, the flistriet cot& Was aligfixed tc OrIgAN or 

grant strunnaty jutignictit to the State on Femloy's hdgral ntistitiAtional oldints for 

money-  damages f18 =atter of law. 

33. ;St.gte 

•A. plaintiff nlay biliv a state-law claim for money damages against the.

and itg agen.cieS find official§ acting In their Dtbial oapacitips only to tb.o =ten, 

authorized by 'Nevada's conditional -waiver of ita sovereign iThmpni L.  

NIW 41..031 et sell .: Hagblom v. &Btu Dir. .114tr. Vehs..,  0 NV 599, 601-04 

0977), INiyakia'.  ortclitional waiver of its a6vemign. littainity is mpreogly 

limited by 1\ila 41.032, Netich lit-OVidas±ttr1vnt path 

6  AithOUgh geot1p41983 'bars 	•riaeney-  ciatnageA agaihst the Stab mid it 
'Weti-616.0 Kad afficiolg D6titl$.3n. thoit offidd oVaOilios, it dean not 1141. eigigt? fiz5P 
15rob_padtiVe dtaidrhtofy &iiijilnctiVe raltdf against at offigial0 aoting in their 
offioial ea.pacides. N, Nev. .24Ess'.n. Injured Wolicer4,  107 NOT, at 115-16 Coiling 
Will, 491 TM at 71 n,10). 
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Ka action Play be knight undor M5 41,031 .  or against an immune 
contraaor or an officer or ernp .loyee of fho State pr any °tits agend0 or 
PaitiO4/ isThn Wbithe ig: 

1, 13Ved upon an apt or omission cfanfiçe employee or ifavnine 
contractot:, exerdising due ore, in the execution of a statute or 
egaf whethd or not such- statcft or regulation is valid, if the 

statute or regulation has not been -declared invalid by a court of 
t 	etent IOU diction; ot 

2, llased upon the ex4rois0 o pftforrnanee or the. failure to Oxbrao. 
or perform a dlsorotionaufanction or duty on:the part othe State or any 
of its ageneleS pOlitioai subdivisions Or of my o.ffieer >  eMployee or 
immune contractor of any of these, whether or net th .disoretion 
involvedIs.aliused. 

Bapil  sit000tion of NRs nog providm ft ward° basis for Waning 

sovereign immunity. X-Iagbloin,  93 Nov. a 603-05, Under MS 41,032(4 the 

8tatt5 add its AgenGies and. officials gt -thig in 'their offioial capacitise.s are Eihsolntely 

itnmute fro= Toady dainages based on any acts o:r onlisgiovs in their execution 

4X14 Aclimitistraion ofstatutolyprovidonsi2Vhiat have pet 1)pen &Oared invalid 15y 

a couit ofcompetent jurisdiotion, l_glisLm, 93 1\:Tev, 6 .08404. 

its 'state -Ootaitatiolial claims, Fernier allqged that the state of Nevada, the 

Department of Taxation, od the State Twasurer Wing in her ofil0141 oaPaoitY 

violated. the Nevada Constitution in tileoiY mutittoli and Refuipistration. r)ftha 

8,y4pAp.pgki: 3-60400-1 60.740, 13cea-b.,se those statutegy prOVAOns. have 

hat been dooluraii hivIM  by d adult f cOmp'etbnt fLiriSdiettat, the Stab and it$ 

p,gon_0106 and aficials  aong  n -atoiT   opylaqities enjoy • aboolute immunity 

ftoin.money damages vhdvr NLS 41,032(1).1)asqd on any acts or Oniisecns in their 
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e.xecution and adminidraiion of the C-T _ystem, Farthonnoro i  Fernley (lid not 

offer any oppozitionin the district .coart to flits argement.andantority. (P44:625- 

27;) Therefore, based on giz.g 41,032(1), t) -Ae diatidt oo-urt yikas obligated. to 

dismiss or grant Stifrinlaty facigMent to the State on Fernley's to colgtitutional 

Plaino.forAtOnOY tlamage,s ag. ktmalter 

Even tough. Bovoraign iprriunity wider NR S 41.032(1) issielcient by itself 

xbquiro dion-Ngal -of riemley's date constitonal dainig fcit zo-ney clanaages, 

those claims are also barred as a _water on 'law by sovcrOlga immix:ay PD.G.10: 

NRS 41,032(2). UP,(10 thatyrovis.ton, the S'ta.te and its agencies and officials 

acting in teir ofRoial capaciges are A.b4olutely iffiiireitiQ from fill:AMY daffiageN 

when their actions are based. Oil thô performance otoMcial didias which. Involve an 

element of' bifida &Oration or judgulOnt ondar .grounded in, the" preation 

option of mial, eunnotnic or pdlitioal polioy, Martinez v. Matuszez6k,  123  

Nev. 43 44547 (200M, Scott v. Dep't id Conzaarai  104 We-V,. '580, 583-g6 

(198g), AA a -general rcile, tbig that is met when to agencies and officials are 

porfatifilg ffM1 datie,ff to. exeoute or °airy out tb.o .,polioy of a statatoxy sehemg, 

See Boulder Excavating;  124 Weir: at 757-60. :17tras, state ageg.eieu aid official :8" axv 

.entitle_cl to Bovereign, brnpnity under NRS 41.032(2) Vilibaever "the injury- 

at-ming oondiict h an inttgral part of goveriblintipo.114Y-maktg nr 1)1:mute 

Matiintg,  123 Nov. -,d446. 

29 



f-b  this case, the afte-d infuty-produeing conduct arisesfi:om ate /3 erformanos 

of offal &lies. by The named state agencies and officials to execute and cany.out 

lbe WGiat economic and political policy of the. C-Ta.x statutes whioli are on 

ititegral part Of governmental pOlicSt-inaking or 1516mi -f1g. Even though the state 

agencies.  wed. !officials must Teem their official duties within clearbr.fiefined. 

statgely.  paratneters -they still JAITISt exergise of -Aoial discretion and judgItont 

w±hin those 4-tatatoty parameters to .  execute and catty out t1ie. policy of the G 

Tax 'S statatory .-schende. 'ander sal oiroutnstanc:es, tixe state agencies fad offtoigls 

axe atititled to sOv-ereign immunity from money damages under N118 41.032(2), 

Therefore, based o 19RS 41,012(21 the district cyt,trt was obligated to dismiss or 

grant sumulary judgment te the 'fftate o .n Fetnley's state constitutional claims for 

nioney dfininge4 o a nialLer 

T. Fornlees leo-atom-A Aniondineat claims aro barred as a matter of 
law by Fornley's lacic of standing to 1344 the darns. 

The Cot hag OJ:i..4idered wILtpetitions when the issue was whether te 

plaintifflacked Standing -to bring its olaims. DR. Boron,  125 Nev. at-453-54. The 

Court conssideo W,* petitions in such cimomstaupes bephus0 When the plain -RV 

lac:Ics standing .t-O bdig its 014Thi; the plaittiff doos not lig.ve tho legatright -to a a 

tiicil ihRehinely iii. motion, and the plaivtiff is hared as :a matter of law .from 

progeouting its chinas! Ileller,_120 Nov. 460-62. 
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consideration of Such legislation would be impaoted by the Court's resolution of 

the legal iseues in the- Mandamus petition: Atid as explained in the Potitionezs' 

supplement to tlrelimandanius, peton, undo]: the proposed deadline calendar for 

the 2013 1c2gis1ative session, the sooner the Cart is able To coholusively resolve the 

isstiOsia the naandamus p,etition, the. Moro time tbere will be available during the 

2013 legislative SesSion for committees in both Tiouses and the liousgs thenaselves 

to nonsider legislation .p attaining to thc CITax systeni hi light of MO Court' 

deterrain.ation .of whether Fernley's donstitutiOnal. challenges ,ate bared as a matteir 

dlaw and the C-Tak Systein it a valid eureka of the State's &cal p owls, 

Theref'ore, Fernloy's constitunottql challenges to fh.e G-qa/c system raide 

imp:Want and 131:03.11t issues of law -that need olaxifioation, -and it *add bo in the 

best iitterests of the 00.w and. its Mea1 governments for the Court ti3 0Q1101114V* 

resolve' the Wiles' in the 11xandatuta petition as soOn RS rasoilably Tossijile 

befoi.fho important deadlines-  in. th.o Q13 legi.slative gp$49.11, 

L. Ferntees dams MI...11400y daTpageg are Tqatrad 	3faiter hf Jaw 
by tlie $tate's.$a-Wrdign immunity, 

In  their morlanrco pot:W.04. 	yaitioners argue that Fe_enley'g dlaitns .  for 

mongy wages on IV federial con8titationaLelaims are bat d as a. matter of 14w by 

the States .severeigh intrEatif,y; Iii its Kft8watha bf:14 Fernley fails. to iimko::gay 

usument or Olt° any antholty to refute tho Petitioners' argainen_t and p'uthority. 

(Ans. Br. 6480 '11=dere, given gia Fraley has failed to. up,potetht 
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Vgtitioners' argument and authOrity, Fernley's daitng :rot monqy damages 

federal constitutional clairn.sam baned as a ltattar 'of law, BP°, Pa& v. State, 126 

Nev. Adv. op. 231 P,31 7, 36Q (2(fl0) ("a Arty 90.pfosp.d error when that 

par a answQrit* brief effectively failed to address a significant Isaac raised in the 

opon. 

hi their mundaffins petition, fhe Pciaioners utg -up that "Fel.snley's .elaims for 

monpy da-mages (11).ita to.-tx3 0(yigtittiti.Onal: 041ns axe lvrrecl as a. 5.13.gtter of law by 

the State's.  sovereign .itum.  unity -twat subSbotion 1 4Aci subseotion 2 .of 

NRS 41.032, Baah•Sabsectiem of NR8 41...03. provides. a:  sesgrate as for 

claiming-  soVeroign linmunity. 11031oni..v. .State Dir.. Mr. Vohs., 93 Nev. 599, 

603-05 (1977). 

in its answering brief, although Fernley mulas 	iiirittoit and cites 

authouly regadifig 26vewign immoity under .13bsection. 2 of NM 41. Q32, 

Verniq do eS albt mice any -argument or pito. gq authority regarding .sgvereign. 

tn.Tilimity Maar gubsciationl of :NU 41.032. .(Ans. Br, 1'648) Thetbroto, given 

-that Pb1.-nley has failettp oppOso the Petifforibte Aitufaent and hfltttogattlffig 

>f4-v .03:61 • it artnty under *subsection I of IVR8 41,032 0  70Y-14c0 1a Per  

Inonw damages. wits ante 0.00atittionai olaims are Daned as a xn,atteff 

fn addition, Fewley's s.tate vongittutional Olaitus fot mzeby --  daltagw am also 

baapil as a Inatter Of la.* by . 0v-drOign inimunit.y molar subseotion .  2 of 
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NU 41.032. Fernley contends that such soVOT6 	itilfrunitY mot available 

because the act of administering the C.-Tax systcm does not :moire the 

peDfonnance of dad:al duties wllich jnvolve an element cf dficial discretion or 

judgment orwhiDh are grounfti in the creation or 6x0ootim of social, ecOnonlio 

political policy. (Ms, 	16-18.) Fetnley's contention is wrong as a matter 	o:f 

law. 

Unda subsection 2 of1k1R8 41,03, state agencies and oftifils avth entitled to 

sovereign immtinit,y whenever "the injury-prodUcing conduit is an integre put of 

•overnmerital policy-maidng or &lining!' Martinez v, Martinez*  123 NO. 

433 446 (20N). In this case, the alleged injurFproduc. ing o %duct arisylroá th6 

peffortianoo of official duties by state agencies and officials to execute and carry 

out qv social., economic ançi political policy df tho 02Fax statutes Web at Kt 

integol part of.governniental policy-Inaking or &ming. Itveti though fhp. Age 

apnejois ota officials MLA perform thpir i4ffo141 duties wain cleatr ddified 

statutory parameters, -they still mus:t exercise Officiai disOr&tiOn and judgment 

within those statutory parar.aoters io o2eatne Oaity Cmit 1:116 policy of the 0- 

stattlterY sdhenie, nada such Olto13113:StallOaq, the gtato agencies and officials 

are entitled to aovereignihaffinnity -Under efilmotio.n.  f1RS 4.1.03t 

Fero ley contends that jgOia0.4 of doveAreign immunity wider 

N.gS 41,012 are mixed cipestionS Of law and fact whidh should not be summarily 
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adjUdicated bt the nibtiOto-disraisS Stag& (Ans. Bt 1748.) Ilow -ever, when it is 

apparent fibin the face of the complaint that the defendants are entitled to 

sovereign inunimity under NR.,S 41.02 as a matter of la:w, dismissal is r6g_uired. 3  

rernleyNFOurteentli Aine'nflni.ent clainis are barred as a mather. of 
aw by Amity's iacIt of atanang to bring the claims. 

fli ita answering brief, Fernlpy acknoWledges the existence of the doetrine 

precluding pôlithnIsithdivision's ikoni bringing Fourteenth Amendment clailns 

agairmt the t.ate. Fernley contends, however, that courts in. other Juriscliotions 

have fband limited exceptions which allow political sulidivisions td bring 

Fourteenth Anaendinent claims against the Ntat&.. In bartintilar, Feenley contends. 

That °darts tw.ve recognized linaited exoe,ptions when the legislation being 

challenged: (1) adversely affects a InUniGipality's preptiptaly interest in a s.pecifia 

Allad of IMAM; or (2) in:volyea iskies concerning taxation that are of great publid 

juterest. (Ans. Br. 21-24) The Ocurt Shorild reject Pernlers tailentionS "because 

the limited dxoeptiolA achoOdail by Polley shottla not be 4PP110dtg this .gaMo. 

Fogey Cites ;City fN4-w Yin.qc :v... State,  65.5 N.E.2d "649, 652 (N.Y. 1995), 

for the plwesition. that a political sul.g.i.vion may brIng Fourteenth Athendrnent 

'860,, 	TOBtet Nr. 1/VaalOd COMUY,  114:11ev. .Y36, 94143 (1998).; Nev., Power v. 
:Claric County,  107 Nov. 420, 428-BO. (1991); Ramirez =v. fIaTris,  105-Nev., 219, 
.220 (1.989); NcOtt v. Dep't ofCommeree i  104 Nov, 5$0, 58S-85 0988); 
tt4gb1oini  93 Nov, •t 599-605, 
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City of Fernley 
MAYOR'S OFFICE 

Mayor & City Council 
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In Lyon County's letter of March 13 111,2012, the County lists various services it 
provides and implies the City can take over. The issue is these services 
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April VII, 2012 

TO: 
	

Assemblywoman Marilyn Kirkpatrick, Chair 
Legislative Commission's Subcommittee to 
Study the Allocation of Money Distributed from 
the Local Government Tax Distribution Account 
Grant Sawyer Office Building 
555 E. Washington Ave, 	• 
Las Vegas, NV 80101-1072 

FROM: 	Mayor Goodman 
City of Fernley 

RE: 
	

Lyon County CTAX letter of Match 13 1h, 2012 

Dear Madame Chair, 

Please allow the City of Fernley to take this opportunity to clarify for the record, 
and comment to Lyon County's position statement provided to the interim Committee on 
March 13,2012. 

The County's letter indicates the City does not provide funds to pay for services 
provided to the residents of Fernley. However, the residents of Femley's current 
property tax rate of $3.3747 includes: State of Nevada (0.1700), Lyon County School 
District (1.3367), Lyon County (0.8644), Fernley Swimming PoolDistrict (0.2000) and 
North Lyon Fire Maintenance District (0.2567). Based upon the combined tax rate of 
$1.1211 imposed for Lyon County and North Lyon Fire Maintenance District, Lyon 
County is being paid by the residents of Fernley to provide services within the City's 
boundaries through the property taxes. 

in Lyon County's letter of March 18th, 2012, the County lists various services it 
provides throughout the County and implies that the City could provide the services. 
The County is statutorily tasked with providing certain services within and throughout 
the County and the City's authority to implement certain programs is statutorily limited to 
the provisions of NRS 266 and MRS 268. Conversely, city services are only provided 
for those citizens within the City limits. The City 'wishes to clarify for the Committee that 
the City cannot take over the majority of those services, and/or they are not City 

• services generally. 	, 

4.• 



provided throughout the County which encompasses the City of Fern fey. Conversely, 
city services are only pnivicied for those citizens within the City limits. The City wishes to 
clarify for the Committee that the City cannot take over the majority of those services, 
and/or they are not City services generally. 

1. Law Enforcement; 911 Dispatch, Jail Services  
Under NRS, the Sheriff is required to make a presence in the County even in an 
incorporated City as evidenced by the AG Opinion that states "the sheriffs duties 
within a city involve the same express statutory duties as the sheriff performs 
elsewhere throughout the county." See AGO 96-12. Under NRS Chapter 248, 
the Sheriff is required to be in control of the jail in his/her County. 

2. ,Librarv 
The City can create Its own library under the Nevada Revised Statutes. The 
County however, may still maintain their library within the City limits as a County 
library. 

S. Social Services 
This is a County function within all jurisdictions. 

4. Senior Services  
This is an optional service. 

5. Assessor's Services 
The City does not have the authority to assess property, and pursuant to Chapter 
250, the County Recorder is a County elected seat. 

6. County  Clerk Treasurer Services  
The City has its own City Clerk and City Treasurer, and it would therefore not be 
appropriate for the City to take over the County related services. 

7. Recorder's Services 
Pursuant tis Chapter 247, the County Recorder is a County elected seat. 

8. Public Administrator and Guardian Services  
Under NRS Chapter 253, the Public Guardian/Administrator is a County position, 
not a City position., 

9. Justice Court 
The City has its own Municipal Court and Judge with the authority to adjudicate 
misdemeanor violations only. The Justice Court handles gross and felony cases 
as well as misdemeanors for the County. 

10. Juvenile Probation 
The City does not have jurisdiction over juvenile cases and ther 	 
no-  reason or basis under which to assume this service. 



11 „District Attorney Services  
Pursuant to NRS 262 the DistrictAttomey is a County elected seat. The District 
Attorney prosecutes cases and provides civil legal advice for the County only, not 
the City, The City has its own City Attorney. It would not be appropriate for the 
City to take over the District Attorney's seat and services and outside the scop e  
of the City's authority. 

12.Search and Rescue Services  
Under NRS 248.092 the Sheriff is responsible for search and rescue in their 
county. 

13,  Coroner Services 
Pursuant to NRS 269, every county in this State constitutes a coroner's district 
and the Sheriff is allowed to serve as ex officio coroner, again the Sheriffs Office 
is duty bound to provide the same services with in or with out the City limits. 

14. Pre-Sentence investioation Services  
This service is provided for felony and gross misdemeanor criminal cases only. 
The reports are prepared for District Court Judges within the County, and not for 
any municipal Judges or Courts within the City limits, The City does not have 
jurisdiction over felony and gross misdemeanors, only misdemeanors that occur 
in the City. Therefore, it would not be appropriate for the City to take over these 
services. 

15. Fire Protection  
The City of Fernley fire protection is a unique situation as compared to all other 
jurisdictions. The Lyon Countys argument that the City of Fernley does not ' 
provide Fire protection is unfounded; 

* During the course of forming the City of Fernley, per NRS 264, it had been 
determined that the city was the same geographical area as the current fire 
district. 

The Fire District had been In place providing Fire/ambulance response for 
many years via the voiunteerfirefighters and paid staff, With its own tax rate 
provided by city residents. At that time it was deemed to be in the best 
interest of the citizens of Fernley to leave in play the North Lyon County Fire 
Protection District to provide the current Fire and Ambulance services. 

* Had the city chosen to dissolve the Fire District and provide those services, 
during the process of determining a base tax structure- the city would have  
added the District fax on to Its base rate. 



Thus legislation was created to address the issue requiring the city to not 
take over the fire protection and allowed for a tax base in which to pay for the 

- services. 

. In conclusion, while the County claims that the City does not pay for public 
safety, police or fire, the City's contention is that there are funds generated within the City through the specific taxes created to address those concerns. The City hopes to 
address with the Interim Committee the limited services that pan be provided by the 
City. 

Of importance is the distracted focus on services, The County hopes to focus 
the Committee's attention solely on the services provided to City residents. 
Unfortunately, this distracts from the primary issue involving the City of Fernley. The 
County is focusing on Tier Two distributions. However, Tier One distributions are the 
primary concern of the City. The City intends to help provide the Committee with the 
necessary information and tools to understand and address the unique Inequity suffered 
by the City of Fernley due to its incorporation date and related issues. 

The primary concern stems from the inflexibility of the C-Ts) system. The C-Tax was designed to be a stable and equitable source of tax revenue for counties and local governments. Yet, the system in place allows for no opportunity to make meaningful 
adjustments. As a result, a municipality like Fernley contributes significantly more to the C-Tax system than it receives in distributions. We would refer the Committee to our 
original statement letter for further guidance on the position and unique Issue of the City of Fernley. 

Sincerely, 

LeRoy Goodman, Mayor 
City of Fernley 
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1 Joshua J. Hicks, Nevada Bar No. 6679 
BROWNSTEIN HYATT FARBER SO-MEM LLP 

2 50 West Liberty Street, Suite 1030 
Reno, Nevada 89501 

3 Telephone: 775-622-9450 
Facsimile: 775-622-9554 

4 Email: jhicks@bhfs.com  

5 Clark V. VeHis, Nevada Bar No. 5533 
COTTON, DRIGGS, WALCH, HOLLEY, WOLOSON & THOMPSON 

6 800 South Meadows Parkway, Suite 800 
Reno, Nevada 89521 

7 Telephone: 775-851-8700 
Facsimile: 775-851-7681 

8 Email: cvellis@nevadafirm.com  

9 Brandi L. Jensen, Nevada Bar No. 8509 
Fernley City Attorney 

10 OFFICE OF THE CITY ATTORNEY 
595 Silver Lace Blvd. 

11 Fernley, Nevada 89408 

12 Attorneys for the City of Fernley, Nevada 

IN TH ill  FIRST JUDICIAL DISTRICT COURT 

OF THE STATE OF NEVADA DT AND FOR CARSON CITY 

V. 

STATE OF NEVADA ex rel. THE NEVADA 
DEPARTMENT OF TAXATION; THE 
HONORABLE KATE MARSHALL, in her 
official capacity as TREASURER OF THE 
STATE OF NEVADA; and DOES 1-20, 
inclusive, 

Defendants, 

NEVADA LEGISLATURE, 

Intervenor. 

REPLY IN SUPPORT OF PLAINTIFF'S MOTION FOR PARTIAL  
RECONSIDERATION AND REHEARING OF THE COURT'S JUNE 6, 2014 ORDER 

AS TO DEFENDANTS NEVADA DEPARTMENT OF  WAW4QAT=MM 
NEVADA TREASURER; PLAINTIFF'S OPPOSITION TO COITNIERMOTION 

FOR ORDER DISMISSING NEVADA DEPARTMENT OF TAXATION 

CITY OF FERNLEY, NEVADA, a 
Nevada municipal corporation, 
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Plaintiff CITY OF FERNLEY, NEVADA (hereinafter "Fernley"), by and through its 

attorneys of record, Brownstein Hyatt Farber Schreck, LLP, hereby submits this: (1) Reply in 

support of its motion for the partial reconsideration of the Court's Order entered on June 6, 2014 

(the "June 6th Order"), and the rehearing of Defendants Nevada Department of Taxation and 

Nevada Treasurer's (collectively the "State") Renewal of Motion to Dismiss, which Defendant 

Nevada Legislature joined, with respect to the dismissal of Fernley's claims against the Honorable 

Kate Marshall, in her official capacity as Treasurer of the State of Nevada (the "State Treasurer"); 

and. (2) Opposition to the State's countermotion for an order dismissing Defendant Nevada 

Department of Taxation (the "Department"). 

This reply and opposition is based on the following memorandum of points and 

authorities, the attached exhibits, all other pleadings, papers, and documents on file with the 

Court in this action, such further documentary evidence as the Court deems appropriate, and the 

arguments of counsel at the hearing on this motion. For the Court's convenience, all of Fernley's 

exhibits are numbered consecutively, with Exhibits 1 through 5 attached to its motion and 

Exhibits 6 through 9 attached to this reply and opposition. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. 	INTRODUCTION.  

The Court should grant reconsideration and rehearing of its June 6th Order, and deny the 

State's co-unterrnotion for an order dismissing the Department, on each of the three separate and 

independent grounds set forth in Fernley's motion. The State does not oppose reconsideration and 

rehearing on any of these grounds, but instead merely offers the conclusory assertions that: (1) 

the dismissal of the State Treasurer was proper under the immunity provisions of NRS 41.032(1); 

and (2) the Department should likewise be dismissed pursuant to NRS 41.032(1). In doing so, the 

State misunderstands that it, not Fernley, has the burden to prove the applicability of NRS 

41.032(1). The State has not even attempted to satisfy this burden, however, which is 

understandable because neither the State Treasurer nor the Department is entitled to immunity 

under NRS 41.032(1) as a matter of law. The State's countermotion 

because it is both untimely and procedurally improper. For these reasons, not only is the 

2 
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1 reconsideration and rehearing of the dismissal of the State Treasurer necessary and appropriate at 

2 this time, the State's countermotion for an order dismissing the Department lacks merit and 

3 	should be denied in its entirety. 

4 II. ARGUMENT.  

5 	A. 	The Court Should Grant Reconsideration And Rehearing Of The 
June 6th Order Because The State Has Not Challenged Any Of The 

6 	 Grounds On Which Fernley Seeks Such Relief. 

7 	The State has not disputed any of the three grounds on which Fernley has moved for 

8 reconsideration and rehearing of the June 6th Order. Specifically, the State has remained silent as 

9 to Fernley's request for reconsideration and rehearing on the bases that: (1) the Court should not 

10 have dismissed Fernley's claims against the State Treasurer under NRS 41.032(1) because 

11 Fernley did not have the opportunity to brief the issue in its opposition to the State's renewed 

12 motion to dismiss; (2) the Court overlooked that the State and the Legislature only argued 

13 immonity with respect to Fernley's claims against the State Treasurer that seek an award of 

14 money damages, not as to FernIey's claims for declaratory and injunctive relief, when it dismissed 

15 Fernley's complaint against the State Treasurer pursuant to NRS 41.032(1); and (3) the Court 

16 overlooked that the State Treasurer is a necessary party to this action because she controls the 

17 public's money. Given this acquiescence by the State, the Court should grant Fernley's request 

18 for reconsideration and rehearing on each of these separate and independent grounds. 

B. 	The Court Should Grant Reconsideration And Rehearing Of The 
June 6th Order, And Deny The State's Countermotion For An Order 
Dismissing The Department, Because The State Has Not Proven That 
Sovereign Immunity Precludes Fernley's Claims As A Matter Of Law. 

Rather than address the grounds on which Fernley moves for reconsideration . and 

rehearing, the State has purported to argue the merits of the Court's dismissal of the State 

Treasurer under NRS 41.032(1). Not only should the Court reject this argument to the extent it 

exceeds the scope of the immunity asserted in the State's renewed motion to dismiss (i.e., that the 

State is shielded from liability for claims for money damages, not from claims for declaratory and 

injunctive relief), the State's premise has no basis in law. Contrary ti  

Fernley has no duty to plead and prove that its claims are not barred by sovereign immunity. See 

19 
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I 	State's Opposition, at 3:3-5, 3:12.49. Precisely the opposite is true. The State has the burden to 

2 prove the applicability of each and every one of its defenses, and it has failed to establish that 

3 sovereign immunity shields the State Treasurer from liability as a matter of law. The Court 

4 therefore should reject the State's sovereign immunity defense in its entirety, grant reconsideration 

5 and-rehearing of the June 6th Order dismissing of the State Treasurer pursuant to NRS 41.032(1), 

6 and deny the State's countermofion for an order dismissing the Department. 

	

7 	Although the State recognizes that immunity is available under NRS 41.032(1) only if the 

8 government officer, employee, or contractor is "exercising due care, in the execution of a statute 

, 9 or regulation," it makes no attempt to establish that any government officer, employee, or 

10 contractor acted with "due care" in the execution of the C-Tax. See NRS 41.032(1) (emphasis 

	

11 	added). This omission is fatal to the State's immunity defense because "the official seeking 

12 absolute immunity bears the burden of showing that such immunity is justified for the function in 

	

13 	question." See State v. Second Judicial .Dist. Court, 118 Nev. 609, 617, 55 P.3d 420, 425 (2002); 

14 see also Pope v. Motel 6, 121 Nev. 307, 318-19, 114 P.3d 277, 284-85 (2005) (defendant has "the 

15 burden of alleging and proving the existence of the privilege"). In other words, Fernley has no 

16 duty to allege that the Department and the State Treasurer acted without "due care" in the 

17 execution of the C-Tax, as the State misguidedly asserts, but rather it is the State's sole burden to 

18 prove that it acted with the statutorily required "due care." See State's Opposition, at 3:7-19. 

19 Given the State's failure to produce any evidence to support its claim of immunity based on NRS 

20 41.032(1), the Court should entirely reject that defense and grant reconsideration and rehearing of 

21 	its dismissal of the State Treasurer. 

22 	Further precluding the State's immunity defense under NRS 41.032(1) is the undisputed 

23 evidence establishing that the State has not acted with "due care" in the execution of the C-Tax. 

24 Nowhere in the C-Tax did the Legislature mandate a reduction in the revenue base of a recipient 

25 that has experienced both a drop in population and a decline in the assessed value of taxable 

26 property. The Legislature instead provided in the C-Tax that the Department's Executive 

27 Director, the Committee on Local Government Finance, and the N 

28 decide whether to cut the revenue base of a recipient whose population and assessed value of 
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1 taxable property have decreased in the immediately preceding three fiscal years. See NRS 

2 	360.695; Exhibit 6, at 59:24-63:15; Exhibit 7, at 109:3-10, 122:22-123:2; Exhibit 8, at 91:23- 

3 	94:20. In exercising this authority, the Department's Executive Director has decided not to 

4 change the C-Tax bases of several local governments that have met the criteria for a reduction, 

5 including Mesquite and Boulder City. See Exhibit 6, at 59:24-63:15; see also Exhibit 7, at 

6 	139:12-140:20. When a city like Fernley has repeatedly been denied a needed increase in its C- 

7 Tax base, decisions like these confirm that the State has not exercised "due care" in the execution 

8 of the C-Tax. As a result, the State's assertion of immunity under NRS 41.032(1) is unsustainable 

9 as a matter of law. Under these circumstances, the Court should: (1) reconsider its dismissal of 

10 the State Treasurer in the June 6th Order and rehear the State's renewed motion to dismiss 

11 regarding Fernley's claims against the State Treasurer; and (2) deny the State's coun.tennotion. for 

12 an order dismissing the Department. 

C. 

	

	The State's Countermotion For An Order Dismissing The Department 
Should Be Denied As Procedurally Defective. 

Not only should it deny the State's countermotion for the reasons set forth above and in 

Fernley's moving papers, the Court should deny the State's countermotion for an order dismissing 

the Department on at least three basic procedural grounds. First, the Court previously ordered 

that June 13, 2014 was the due date for the filing of all dispositive motions in this action. See 

Exhibit 9, at 3:11-13. The State's countennotiott, dated July 11, 2014, therefore is untimely. 

Second, the State's cmmtennotion is procedurally improper because it does not relate to the same 

subject matter as Fernley's motion, which asks the Court to reconsider and rehear the June 6th 

Order dismissing the State Treasurer. The State's countermotion requests, by contrast, dispositive 

relief in the fowl of the dismissal of the Department. Third, the State's countermotion is 

unnecessarily repetitive and unduly burdensome on Fernley because the State asserted immunity 

in its renewed motion to dismiss and thereby also joined in the Legislature's immunity arguments. 

See State's Renewal of Motion to Dismiss, at 4:15-22 (dated May 5, 2014). Thus, on these 

separate and independent procedural grounds, the Court should deny 

its entirety. 
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1 III. CONCLUSION.  

2 	For the foregoing reasons, and the reasons set forth in its moving papers, Fernley 

3 respectfully requests that the Court: (1) oconsider its dismissal of the State Treasurer in the June 

4 6th Order and rehear the State's renewed motion to dismiss regardi -ng Femley's claims against the 

5 State Treasurer; and (2) deny the State's countermotion for an order dismissing the Department. 

6 	DATED this 	day of July, 2014. 

7 	 BROWNSTEIN HYATT FARBER SCHRECK, LLP 

8 

9 
hua J. Hicks, Nevada Bar No. 6679 

50 West Liberty Street, Suite 1030 
Reno, Nevada 89501 
Telephone: 775-622-9450 

Attorneys for the City of Fernley, Nevada 
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E pl-Mrlirownstein Hyatt Farber Schreck, LLP 

1 
	

CERTIFICATE OF SERVICE 

2 
	

I HEREBY CERTIFY that I am an employee of BROWN -STEIN HYATT FARBER 

3 SCERECK, .LLP, and that on this 	'Way of July, 2014, I caused to be served via electronic 

4 mail, a true and correct copy of the above foregoing REPLY IN SUPPORT OF PLAINTIFF'S 

5 MOTION FOR PARTIAL RECONSIDERATION AND REHEARING OF THE COURT'S 

6 JUNE 6, 2014 ORDER AS TO DEFENDANTS NEVADA DEPARTMENT OF TAXATION 

7 AND NEVADA TREASURER; PLAINTIFF'S OPPOSITION TO COUNTERMOTION 

8 FOR ORDER DISMISSING NEVADA DEPARTMENT OF TRANSPORTATION properly 

9 addressed to the following: 

10 
Andrea Nichols, Esq. 

11 aniehols@ag.nv.gov  
Office of the Attorney General 
5420 ICietzke Lane, Suite 202 

13 Reno, Nevada 89511 

14 Brenda J. Erdoes, Esq. 
Kevin Powers, Esq. 

15 kpowers@lcb.statem.us  
I. Daniel Yu, Esq. 
dan.yu@lcb.state.nv.us  
Legislative Counsel Bureau 
401 South Carson Street 
Carson City, Nevada 89701 
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DECLARATION OF JOSHUA J. HICKS, ESQ.  

1, Joshua J. Hicks, Esq.., hereby declare as follows: 

1. I am an attorney at the law film of Brownstein Hyatt Farber Schrock, LLP, counsel 

of record for Plaintiff City of Fernley, Nevada in Case No. 12 OC 00168 1B, currently pending 

before the First Judicial District Court, Carson City, Nevada. I submit this declaration in support 

of the Reply In Support Of Plaintiffs Motion For Partial Reconsideration And. Rehearing Of The 

Court's June 6, 2014 Order As To Defendants Nevada Department Of Taxation And Nevada 

Treasurer; Plaintiffs Opposition To Countermotion For Order Dismissing Nevada Department Of 

Taxation. I have personal knowledge of the facts set forth herein, and if called upon to do so, am 

competent to testify thereto. 

2. A true and correct copy of excerpts of the deposition transcript of Terry Rubald 

taken December 12, 2013, is attached hereto as Exhibit "6." 

3. A true and correct copy of excerpts of the deposition transcript of Marian 

Henderson taken November 13, 2013, is attached hereto as Exhibit "7." 

4. A true and correct copy of excerpts of the deposition transcript of Guy Hobbs 

taken January 13, 2014, is attached hereto ,as Exhibit "8." 

5. A true and correct copy of the Stipulation And Order For An Extension Of Time 

To File Responses To Discovery Requests; Extend Certain Discovery Deadlines And Extend 

Time To File Dispositive Motions dated April 11, 2014, is attached hereto as Exhibit "9." 

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing 

is true and correct. 

Executed thist 	day of July, 2014, in Reno, Nevada. 
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CITY OF FERNLEY, NEVADA, a Nevada municipal corporation, 
Plaintiff, 

V. 
STATE OF NEVADA ex rel. THE NEVADA DEPARTMENT OF TAXATION; THE 

HONORABLE KATE MARSHALL, in her official capacity as TREASURER OF THE STATE 
OF NEVADA; and DOES 1-20, inclusive, 

Defendants, 

NEVADA LEGISLATURE, 
Intervenor 

Case No.: 12 OC 00168 1)3 
Dept. No.: I 

INDEX OF EXHIBITS TO THE REPLY IN SUPPORT OF PLAINTIFF'S MOTION FOR 
PARTIAL RECONSIDERATION AND REHEARING OF THE COURT'S JUNE 6,2014 

ORDER AS TO DEFENDANTS NEVADA DEPARTMENT OF TAXATION AND 
NEVADA TREASURER; PLAINTIFF'S OPPOSITION TO COUNTERMOTION 

FOR. ORDER DISMISSING NEVADA DEPARTMENT OF TAXATION 
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taken January 13, 2014 
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Certain Discovery Deadlines And Extend Time To 
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59 

statute, you have some oversight responsibilities in. 

relation to budgets of local governments. 

3 	A 	Yes. 

4 	Q 	But as to the C-Tax and how that's working, 

5 you don't have any oversight responsibilities to make 

6 sure that it's working correctly. 

	

7 	A 	Correct. 

	

8 	Q 	We were talking before about -- when you look 

9 at the budgets, the Department of Taxation is concerned 

10 with making sure that the local governments live within 

11 their budgetary constraints. Correct? 

	

12 	A 	Yes. 

	

13 	Q 	In doing that, do you look at a particular 

14 local government to determine that there's enough money 

15 for the service needs of that county or local government? 

	

16 	A 	No. 

	

17 	Q 	So all you're. worried about is, (whatever 

18 they're doing, do they have enough money? 

19 	A 	Yes. 

20 	Q 	So-  if they'te not providing enough services 

21 or if the services ate inadequate within the county, does 

22 the Department of Taxation do anYthing about that? 

23 	A 	NO. 

We talked earlier about trying to get an  

25 increase and there's not a particular statute but there 

Case No.  66851 
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is 4 statute to decrease. Correct? 

A 	Yes. 

What's your understanding of that statute? 

A 	my understanding is that if a local 

5 government, for three years in a row, has a decline in 

6 assessed value, in population, that the executive 

7 director will consider redistributing the C-Tax. 

8 	0 	And how would you go about doing that? How 

9 would the executive director go about doing that? 

	

10 	A 	I believe it's formula-based, and I really 

11 can't speak to that. 

	

12 	Q 	And has the executive director, since the 

13 inception of the C-Tax up until today, ever made any such 

14 recommendation for a decrease? 

	

15 	A 	I recall about a decade ago that -- after the 

16 statute of course -- that there may have been some local 

17 governments that might have met that criteria, but I 

18 believe the Department declined ,to make the change. 

	

19 	Q 	Does the DePartment just unilaterally.  make 

•
20 the change, or does it make a recommendation and than the 

21 change is made somewhere else? 

	

22 	A 	Well, I believe it goes to the tax 

2 3  ccomission. 

24 

25 ago, do you 1d 	the. Department of Taxation declined 

2 

3 

4 

Q 	And in this situation aPProximatelY  10  Years 

case---14-6-13 51 
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1 	make a recommendation -- 

2 	A 	I don't recall. 

	

3 	0 	Do you knOw if they've done anything recently 

4 to look at any local government to see if a decrease in 

5 allocation would be required? 

	

6 	A 	I believe that the Department, in the 

statiStics section, routinely looks at those figures. 

	

Q 	And 'do you know if they've made any such 

recommendations in the last five years? 

	

Q 	Whoa takes the decision as tO whether or not 

12 they're going to make a recommendatiOn for a decrease? 

	

13 	A 	I:believe the executive 'director. 

	

14 	Q 	nd whbs the executive director now? 

	

15 	A. 	Chris , NielSon. 

	

Q 	HOw long- has be been the executive director? 

	

A 	About' a 'year and a half, two years. 

lgho was it' before that? 

	

A 	, Before 'that, it was Bill Chisel. 

	

Q 	And how lOnq ,  was he the• executive director? 

, .About six Months. 

JUSt• only six .months? 

Six 'to nine month8. 

And who was it before that? 

A 	Before that, it was Dino DiCianno. 

A 	I'm not aware of any recomtendatiOns. 

MOLEZZO REPORTERS 775.322.3334 
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A 	Probably Marian Henderson and the executive 

director. 

And the same situation exists in Boulder 

City. So if I asked you the same questions, why you've 

had increases in C-Tax revenues -- 

A 	I don't know. 

- when you've had three years of assessed 

value loss and population loss, that's not something you 

could testify to on behalf of the Department of Taxation? 

A 	That s correct. 

MS. NICHOLS: Can you clarify, when you.'re 

saying "that's correct," that that not something you 

could testify to? 

THE WITNESS: That's not something I could 

15 testify to. 

16 BY .MR. VELLIS: 

17 	Q 	In your position, are you aware of what taxes 

18 local governments use to finance their services? 

19 	A 	Yes. 

20 	 What. are the sources of financing 

21 services for a 'local government? 

22 	4. 	Property tax and the C-Tax are the two major 

23 Sources. 

24 	-Q 	Anythitg elbe? 

25 	A 	In the nature of taxes, those are the two 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 
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Q 	Okay. But he did at that time? 

2 
	

A 	Yes. 

3 
	

Q 	Okay. •And tell me what the discussions were. 

	

4 
	

A 	I believe the first meeting was just more 

5 informational. They made a lot of inquiries about how can 

6 we get this done. There was an assumption on their part 

7 that the Department of Taxation had the authority - had 

8 discretion in how the base amounts were determined and so, 

9 • therefore, they wanted the director to change their base 

10 because they assumed he had authority to do that. 

	

11 	Q 	Okay. Anything else you recall? 

	

12 	A 	I recall that they -- they brought some -- I 

13 don't remember if it was handouts, but they had 

14 information, They had per capita distributions of C-Tax 

15 for different cities in Nevada. 

	

16 	Q 	Okay. 

	

17 	A 	They had a list of cities in Nevada by 

18 population and compared Fernley's distribution with 

19 similar-sized cities. 

20 	Q 	The information they 	you about the 

21 C-Tax distribution to Fernley and cities with similar 

22 populations, do you recall any of that information? 

23 	A 	Just that it was presented. 

24 
	

Do you remember any of the numbers? 

25 	A 	No. 

MOLEZZO REPORTERS - 775.322.3334 
e IND. 

JA 



1 
	

A 	I don't know. 

2 
	

Q 	Okay. And the Fernley matter, you talked about 

3 the first meeting sometime in 2009, 2010 and you said 

4 there was, from what you recall, three or more. 

5 
	

Do you remember the second one, when it was? 

6 
	

A 	No. But it was only a few months after the 

7 first one. 

8 	Q 	Okay. Who was in attendance at that meeting? 

9 

10 was Mayor Goodman, Brandy Jensen. I don't think Greg 

11 Evangelatos was there. Mel Drown -- like a drowning 

12 man --Mel Drown. 

	

13 	Q 	Who is Mel Drown? 

	

14 	A 	He's for Fernley. 

	

15 	Q 	Okay. 

	

16 	A 	And, then myself, Tom Gransbery, Penny Hampton. 

17 I don't remember whether Terry Pubald attended that one. 

	

18 	Q 	. Okay. 

	

19 	A 	I think she did. And there was somebody else 

20 there -- oh, my supervisor at the time, Carolyn Misumir 

21 

	

22 	Q 	And you all were the representatives of the 

23 Department of Taxation. What was it or why was it, to 

24 your understanding, that Fernley was meeting with you, the 

25 Department of Taxation? 

A 	I think that it was the same people. I think it 

ergii:f MOLEZZO REPORTERS - 775.322.3334 



1 	A 	They still thought that we had some 

2 discretionary power to change their CTX distribution. 

3 
	

Q 	Okay. 

4 
	

A And we had taken some numbers that they had 

5 provided at the previous meeting and we crunched them a 

6 few different ways, did some different scenarios. I don't 

7 remember all what it was but we did some scenarios with 

8 those numbers and then we discussed it 

9 
	

Q 	Okay. And what was the purpose of doing the 

10 crunching of the numbers and the different scenarios? 

	

11 
	

A 	I'm not positive. I think that we ran -- that I 

12 ran CTX scenarios with different -- their different base 

13 amounts to see what the distribution -- how the 

14 distribution would change within the county. I recall 

15 doing that but I don't remember if it was before or after 

16 that second meeting. 

	

17 
	

Q 	Okay. And did anybody else in the Department of 

18 Taxation do anything in relation to that first or second 

19 meeting with Fernley other than what you've discussed? 

	

2 .0 
	

A 	Well, Tom GranSbery and Penny Hampton and Terry 

21 Rtbaldmay have been. dealing with other local government 

22 issues. 

	

23 
	

Okay. 

	

24 
	

A 	I think they did. But I don't know what they 

25 did. 
C'EFFITNE 
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1 discontinue some service, how would that affect their 

2 bade, if at all? 

3 	A 	It doesn't. 

4 	Q 	Not at all? 

5 
	

A No 

6 
	

Q 	Okay. So if I'M'a local town and I have a 

7 police department and I decide not to do that anymore and 

8 I'm nOt contracting with the county - because I think the 

9 county ha S to be out there anyway, does that affect my 

10 baseline? 

	

11 
	

A 	No, it does not. 

	

12 
	

Q 	Okay. Are you familiar with the 366 9Q that 

13 provides for the decrease in C-Tax allocations? 

	

14 	A 	I'm familiar with it. Would you mind reading it 

15 to me? 

	

16 	Q 	I don't know if I'm reading it off Our thing, 

17 just your -- somebody's presentation. I think this is 

18 .actually the state legislature's presentation, the fiscal 

19 analysis divisidn. 

	

20 	 It says, "The population and assessed value for 

21 a local government or special district in a county is 

22 decreased each of the three fiscal years preceding the. • 

23 current fiscal year. The Department of Taxation is 

24 required to reView the base annual allocation amount, 

25 calculate it under 360.680 to determine whether to adjust 

MOLEZZO REPORTERS - 775.322.3334 Case No. 6-f E?15 
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1 the amount." 

2 
	

A 	Yes, ITrn familiar With that. 

3 
	

Q 	Okay. And has that ever happened? 

4 
	

A 	I do those calculations yearly at February 15th 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

with the revenue projections. I send a memo to our 

director. I'm not aware that it has happened for three 

consecutive years. I don't remember ever putting an 

entity name' s in that memo. I can certainly, you know, 

refer to my materials back at the office, if you want to 

request that but my recollection is that that hasn't 

happened. 

Q 	What materials are you talking about back at 

Your office? 

A 	The review that I do every year, the memo that I 

send to the director.. 

Q 	But as you sit here today on behalf of the 

Department of Taxation, you do not recall a situation 

where there was a decrease in the revenue to a C-Tax 

participant based on that statute? 

A 	No, I don't recall. 

Q 	okay. Do you know as the person most 

knowledgable if the Department of Taxation, since the time 

Of the enactment of the C-Tax up until today, has provided 

any kind of investigative materials or studies Or reports 

or information to the legislature about C-Tax and the 
CaseNoM MOLEZZO REPORTERS - 775.322.3334 
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then for the subsequent . budget year, the Department of 

2 Taxation would undertake a review of the circumstances 

3 to determine whether an adjustment in the base was 

4 warranted. He explained if the Department of Taxation 

5 believed this to be the case, a recommendation would be 

6 submitted for additional review to the Committee on 

7 Local Government Finance." I won't read the rest of it. 

8 	 You were not ever a member of the Committee on 

9 Local Government Finance, were you? 

	

10 	A. No. 

	

11 	Q. What were you talking about here when you were 

12 talking about this decline in the course of the three 

13 fiscal years? 

	

14 	A. Do you mind if I take a moment to read some of 

15 the rest of this? 

	

16 	Q. Please do, and I-think I read the wrong 

17 paragraph. I think I wanted to read the one above it, 

18 which I can do if you want me to. 

	

19 	A. That's okay. I can read it, 

	

20 	 (Witness examined document.) 

	

21 	Q- Okay. Did you get a chance to read it? 

	

22. 	A. Yes„Could you just restate your question? 

	

23 
	

Q. Yes. Here is the reason I was asking. We 

24 were discussing earlier ways that an entity that was in 

25 the C-Tax pool could get an increase, and we discussed 

www.oasisreporting.com  OASIS REPORTING SERVICES, LLC 	 yip-4763665 
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1 how that could happen. 

2 	 There is apparently an actual statutory 

3 provision for a decrease in your base, and is that what 

4 you were referring to in this testimony? 

	

5 	A. It would appear that it was, not recalling the 

6 statutory provision that you're referring to. 

Q. Okay. And that was my next question. Do you 

8 recall what the statute was, what the recommendations 

9 were? 

	

10 	A. Not off the top of my head, I don't. 

	

11 
	

Q. Okay. But at least you understand that there 

12 was or there is some statutory provision that allows for 

13 a decrease in the base amount to a C-Tax recipient if 

14 .certain Criteria are met? 

	

15 	A. Yes. 

	

16 	Q. But there is no specific statutory criteria in 

17 the C-Tax that allows for an increase if certain 

18 ,  criteria are met? 

	

19: 	Not to my knowledge. 

	

20 i 	Q. And the only increase we know to the base waS 

21 ,  Henderson, and that's when their state assemblyman was 

22 the speaker of the assembly? 

	

23H 	A. There's certainly that one. I believe there 

24 might have been one other, and there may have been more 

25 than that, but by my recollection, I think one of the - 
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1 Clark County entities, the fire service district, 

2 recall there being some issue about its base that had to 

3 do with that's a special district that overlaps 

4 unincorporated towns, and I believe there was some 

5 additions of unincorporated towns, and I believe they 

6 needed to make some adjustment there. 

7 	 So the notion of adjustments being made to 

8 base, there ia at least one, if not two, precedents for 

9 : that. 

10 	Q. Okay. Other than those two, do you know of 

11 Yany others? 

12 	A. The only other ones I'm aware of were requests 

13 and not necessarily approvals. 

14 	Q. And the two you do know of went through the 

15 state legislature, correct? 

16 A. Yes. 

17 
	

Q. Okay, Just a couple of general questions. I 

18 don't have copies of this. So I'm just going to kind of 

19 read these to you, but we kind of discusSed this a 

20 little bit earlier. 

21 	 During the period of 2000 to 2010, Fernley's 

22 population went from 8,543 to 19,368, which was a 

23 gain -- my mathematical skills which are in question - 

24. of 10,825 people over a ten-year period or 126.71 

25 p6rcent increase. 

I 	

li 
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1 	 During the same period of time, Boulder 

2 City's, for example, population went from 14,966 to 

3 15,Q23 which was a gain over a ten-year period of 57 

4 people or a .38 percent growth. 

	

5 	 During that same ten-year period, Fernley's 

	

6 	C-Tax distribution went from $91,454.19 to $170,625.04 

/ which was an increase of $79,170.85, whereas Boulder 

	

8 	City's increase went from $5,952,931.77 to 

	

9 	$7,630,395.99, which was an increase of $1,677,464 and 

	

10 	change. 

	

11 	 And the reason I'm asking you is in relation 

12 to the fact that the C-Tax is supposed to follow growth 

13 and we just talked about the growth in population of 

14 126.71 percent as opposed to .38 percent between Fernley 

15 and Boulder City, is the formula working correctly where 

16 Fernley has a C-Tax distribution of $170,000 over -- 

17 after whatever, 13 years or whatever it is, and Boulder 

18' City has 7 million dollars and during that period of 

19 time when Fernley grew by 126 percent, their increase is 

	

20 	only 79,000 and Boulder City's is $1 600 000? 

21 	A. This answer may sound odd to you, but the 

22 mathematics of the formula, I think, are working 

23 correctly. Now, whether the mechanics of the formula 

24 itself match up to one's perception of logic could be 

25 something different. You know, the formula is probably 

1i 
, 	, 	. 	 — 	•-• 	 " --c-6:8 -eny: V6 8.51 
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1 Joshua J. Hicks, Nevada Bar No, 6679 
Clark V. Vellis, Nevada Bar No. 5533 

2 BROWNSTEIN HYATT FARBER SCIIRECK, LLP 
50 West Liberty Street, Suite 1030 

3 Reno, Nevada 89501 
TelephOne: 775-622-9450 

4 Facsimile: 775-622-9554 
Email: jhick-s@bhfs.com  

5 Email: evellis@blifs.COM  

6 Brandi L. Jensen, Nevada Bar No. 8509 
Fernley City Attorney 

7 OITICE OF THE CITY ATTORNEY 
595 Silver Lace Blvd. 

8 Fernley, Nevada 89408 

9 Attorneys for the City ofFernley,-Nevada 

IN THE FIRST JUDICIAL DISTRICT COURT 

OF TUE STALE OF NEVADA IN AND FOR CARSON CITY 

CITY OF FERNLEY, NEVADA, a 
	Case No.: 120C 00168 1B 

Nevada municipal corporation, 
Dept. No.: I 

Plaintiff; 

V. 

STAIE OF NEVADA ex rel. THE NEVADA STIPULATION AND EPROPONE33} 
DEPARTMENT OF TAXATION; THE 

	
ORDER FOR AN EXTENSION OF 

HONORABLE KATE MARSHALL, in her TIME TO FILE RESPONSES TO 

STATE OF NEVADA; and DOES 1-20, 
official capacity as TREASURER OF THE DISCOVERY REQUESTS; EXTEND 

CERTAIN DISCOVERY DEADLINES 
AND EXTEND TIME TO FILE inclusive, 
DISTORTIVE MOTIONS 

Defendants, 

NEVADA LEGISLATURE, 

Intervenor. 

On March 6, 2014, Plaintiff, City of Fernley, Nevada (hereinafter "Plaintiff"), served its 

objections to Defendants, State of Nevada Department of Taxation (hereinafter "Department") 

and Nevada Legislature (hereinafter "Legislature"), with regard to the Legislature's' responses to 

Plaintiff's First Requests for Admissions, Interrogatories and Production of Documents and the 

Department's responses to Plaintiff's First Set of Interrogatories an - 
v. 
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The Legislature responded to the objections and participated in a "meet and confer" with 

the Plaintiff on March 20, 2014, and the Department responded to the objections and participated 

in a "meet and confer" with the Plaintiff on March 27, 2014. 

In addition, on March 11, 2014, Plaintiff served its Second Request for the Production of 

Documents to the Department and the Legislature. Responses to these requests are due on or 

before April 11, 2014. The close of discovery in this matter is set for April 11,2014. 

The Department and the Legislature have requested an extension of time to and including 

May 2, 2014, to produce and serve supplemental responses and documents to Plaintiff's First 

Requests for Adrinissions, Interrogatories and Production of Documents and to respond to 

Plaintiffs Second Request for the Production of Documents. 

All parties will need time to re-view the responses and documents that are produced by 

May 2, 2014, and supplemental discovery may be needed thereafter by all parties, limited to those 

responses and documents. 

Further, the date for filing of dispositive motions, oppositions and replies will need. to be 

extended to accommodate the additional time to respond. 

As such, Plaintiff, and Defendants, State of Nevada ex rel. the Nevada Department of 

Taxation; the Honorable Kate Marshall, in her official capacity as Treasurer of the State of 

16 

Nevada; and the Nevada Legislature (hereinafter "Defendants") agree and stipulate as follows: 

1. The deadline for Defendants to produce and smite their supplemental responses and 

documents to Plaintiff's First Requests for Admissions, Interrogatories and Production of 

Documents and to produce and serve their responses and documents to Plaintiff's Second Request 

for the Production of Documents is extended from April 11,2014, to May 2, 2014. 

2. If any party needs to conduct supplemental discovery based on the responses and 

documents that are produced and served by the Department or the Legislature on or before May 2, 

2014, the party may conduct such supplemental discovery for this limited purpose only, but the 

party must serve its request for such supplemental discovery not later than May 23, 2014. 
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3. Each party reserves its, rights to fie motions to compel based on the responses and 

documents that are produced-and served on the party on or before May 2,2014, and also based on 

the responses and documents that are produced and served on the party in response to any 

supplemental discovery requests that are made by the party after May 2, 2014, but on or before 

May 23, 2014. 

4. The parties further stipulate that each party must file and serve any such motions to 

compel not later than June 6, 2014. 

5. The parties further stipulate that if any such motions to compel are filed and served on 

or before June 6, 2014, the parties waive any objections as to the timeliness of the motions, but 

the parties do not waive any other objections to any such motions to compel. 

6. The parties further stipulate that the due date for clispositive motions is moved from 

-May 23, 2014, to June 13, 2014; the due date for oppositions is moved from June 13, 2014, to 

July 11,2014; and the due date for replies is moved from June 27,2014 to July 25, 2014. 
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DATED this  I 	day of 

2 

3 

Gina Session, Nevada Biti-No. 5493 
Andrea Nichols, Nevada Bar No. 6436 
5420 Kietylre Lane, Suite 202 
Reno, Nevada 89511 
Telephone: 775-688-1818 

By: 

1 	7. All other dates remain as previously set by the Court or by signed stipulation. 

,2014. 

BROWNSTEIN HYATT FARBER 
SCHRECK, LLP 

By: 
Jos a S. Hicks, Nevada Bar No. 6679 
C ark V. Wills, Nevada Bar No. 5533 
50 West Liberty Street, Suite 1030 
Reno, Nevada 89501 
Telephone: 775-622-9450 

Attorneys for Plaintiff City of Fernley, Nevada 

OFFICE OF THE ATTORNEY GENERAL 

Attorneys for Defendants Nevada Department of 
Taxation and Kate Marshall, State Treasurer 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 LEGISLATIVE COUNSEL BUREAU, 
LEGAL DIVISION 

14 

By: 
C. Powers, Nevada Bar No. 6781 

aniel Yu, Nevada Bar No. 10806 
401 South Carson Street 
Carson City, Nevada 89701 
Telephone: 775-684-6830 

Attorneys for Defendant Legislature of the 
State ofNevada 

DATE: 

IT IS SO ORDERED. 
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1 Joshua J. Hicks, Nevada Bar No. 6679 
BROWNSTEIN HYATT FARBER SCHRECK, LLP 

2 50 West Liberty Street, Suite 1030 
Reno, Nevada 89501 

3 Telephone: 775-622-9450 
Facsimile: 775-622-9554 

4 Email: jhicks@bhfs.corn.  

5 Clark V. Vellis, Nevada Bar No. 5533 
COTTON, DRIGGS, WALCH, HOLLEY, WOLOSON & THOMPSON 

6 800 South Meadows Parkway, Suite 800 
Reno, Nevada 89521 

7 Telephone: 775-851-8700 
Facsimile: 775-851-7681 

8 Email: cvellis@nevadafirm.com  

9 Brandi L. Jensen, Nevada Bar No. 8509 
Fernley City Attorney 

10 OFFICE OF THE CITY ATTORNEY 
595 Silver Lace Blvd. 

11 Fernley, Nevada 89408 

12 Attorneys for the City of Fernley, Nevada 

13 	 IN THE FIRST JUDICIAL DISTRICT COURT 

14 	 OF THE STATE OF NEVADA IN AND FOR CARSON CITY 

RECtD &FILED 

261 11JUL 25 PH 2150 
ALAN GLOVER 

136' 	CLERK 
DEPUTY 

15 	CITY OF .1,ERNLEY, NEVADA, a 
Nevada municipal corporation, 

16 
Plaintiff, 

17 
V. 

18 
STATE OF NEVADA ex rel. THE NEVADA 
DEPARTMENT OF TAXATION; THE 
HONORABLE KATE MARSHALL, in her 
official capacity as TREASURER OF THE 
STATE OF NEVADA; and DOES 1-20, 
inclusive, 

Defendants, 

NEVADA LEGISLATURE, 

Intervenor. 

25 

I Case No.: 12 OC 00168 1B 

Dept. No.: I 

19 

20 

21 

22 

23 

24 

REPLY IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
AGAINST DEFENDANTS NEVADA DEPARTMENT OF TAXATION 

AND NEVADA TREASURER 

26 

27 

28 
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1 	Plaintiff CITY OF FERNLEY, NEVADA (hereinafter "Fernley"), by and through its 

2 attorneys of record, Brownstein Hyatt Farber Schreck, LLP, hereby submits this reply in support 

3 of its motion for an order entering summary judgment in its favor against Defendants Nevada 

4 Department of Taxation and Nevada Treasurer (collectively the "State"). This reply is based on 

5 the following memorandum of points and authorities, the attached exhibits, all other pleadings, 

6 papers, and documents on file with the Court in this action, such further documentary evidence as 

7 the Court deems appropriate, and the arguments of counsel at the hearing on this motion. For the 

8 Court's convenience, all of Fernley's exhibits are numbered consecutively, with Exhibits 1 

9 through 33 attached to Fernley's motion, and Exhibits 34 through 35 attached to this reply. 

10 I. 	INTRODUCTION. 

11 	No matter how many times the State attempts to justify the burdens that Fernley must 

12 endure alone under the C-Tax, it connot escape that the unique system of revenue collection and 

13 distribution established by the C-Tax violates the clear and unmistakable mandate of the Nevada 

14 Constitution in at least three separate and independent ways. First, the, C-Tax violates the 

15 separation of powers clause set forth in Article 3, Section 1, because it has resulted in the 

16 Legislature's abdication of its authority over the collection and appropriation of C-Tax revenues 

17 to the Executive Branch. Second, the C-Tax violates the prohibition against local or special laws 

18 set forth in Article 4, Section 20, because it has effectively singled out Fernley for burdens not 

19 imposed on any other Nevada city. Third, the C-Tax violates the requirement set forth in Article 

20 4, Section 21, that all laws must operate generally and uniformly throughout the State because it 

21 is a local or special law that readily could have been made generally applicable. Thus, on each of 

22 these grounds, Fernley respectfully requests that the Court grant its motion in its entirety and 

23 enter summary judgment in its favor at this time. 

24 IL RESPONSE TO STATEMENT OF FACTS.  

25 	A. 	The State Concedes That Fernley Could Only Increase Its C-Tax Revenue 
Base By Providing Additional Services. 

26 

27 	The State does not dispute that Fernley is treated different 

28 when the C-Tax was enacted, acknowledging that Fernley must provide additional services before 

2 
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1 	it has the potential to increase its C-Tax revenue base. By contrast, it is undisputed that cities in 

2 existence when the C-Tax was enacted could thereafter terminate services without experiencing 

3 any reduction in its C-Tax revenue base. See, e.g., NRS Ch. 360; see also Exhibit 4, at 823-14; 

4 	Exhibit 15, at 138:6-139:11. 

R. 	The City Incorporation Committee Did Not Waive Fernley's Right To Assert 
A Constitutional Challenge To The C-Tax. 

The State misguidedly suggests that Fernley 's Incorporation Committee, comprised of 

8 unelected citizens, somehow waived Fernley 's future right to maintain a constitutional challenge 

9 to the C-Tax because: (1) the committee did not base its revenue and expenditure projections on 

10 an anticipated increase in C-Tax revenue; and (2) the committee knew that incorporation as a city 

11 would not automatically result in Fernley 's receipt of additional C-Tax revenue. See State's 

12 Opposition, at 4:22-5:5. Not only is the State unable to cite any authority to support the notion 

13 that such a committee is empowered to waive a city's legal rights prior to its incorporation, it is 

14 well-settled that "waiver is the intentional relinquishment of a known right. "  See Mahban v, 

15 MGM Grand Hotels, Inc., 100 Nev. 593, 596, 691 P.2d 421, 423 (1984). The State provides no 

evidence that the incorporation committee intentionally waived Fenaley 's right to challenge the C-

Tax on the constitutional grounds asserted in its complaint, assuming that the committee could 

18 somehow bind Fernley in the future exercise of its legal rights once it formally became a city 

19 (which it could not). Committee members also could not have reasonably anticipated the 

20 circumstances that would confront Fernley, such as the rapid population growth that followed its 

21 	incorporation. The State's reliance on Fernley 's incorporation process therefore is misplaced, and 

22 has no bearing on the validity of Fernley 's claims under the Nevada Constitution. 

23 	C. 	The Undisputed Evidence Contradicts The State's Assertion That Fernley 
Has Failed To Make An Effort To Negotiate An Agreement With Lyon 

24 	 County For The Redistribution Of C-Tax Revenue.  

25 	The State mistakenly posits that Fernley has not improved its C-Tax revenue base because 

26 it has neglected to take advantage of the opportunity to negotiate a cooperative or interlocal 

27 agreement that would have redistributed some of Lyon County's G 

28 exchange for Fernley assuming one or more of the services provided on its behalf by Lyon 

3 
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Index to Joint Appendix 
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 Volume 

Number

Document Filed By Date Bates 

Stamp 

Number

1 Affidavit of Service Taxation City of Fernley 07/02/12 17
1 Affidavit of Service Treasurer City of Fernley 06/20/12 13-16
23 Amended Memorandum of Costs and 

Disbursements
State of Nevada/Dept 

Taxation
10/09/15 4058-4177

7 Answer State of Nevada/Dept Tax/ 
Treasurer

02/01/13 1384-1389

7 Answer to Plaintiff's Complaint Nevada Legislature 01/29/13 1378-1383

23 Case Appeal Statement City of Fernley 11/07/14 4208-4212

1 Complaint City of Fernley 06/06/12 1-12

21 Defendant Nevada Legislature’s Reply in 
Support of its Motion for Summary Judgment

Nevada Legislature 07/25/14 3747-3768

21 Defendant's Opposition to Motion to Retax Costs 
and Reply to Opposition to Motion for Costs

State of Nevada/Dept 
Taxation

10/03/14 3863-3928

22 Defendant's Opposition to Motion to Retax Costs 
and Reply to Opposition to Motion for Costs 
(Cont.)

State of Nevada/Dept 
Taxation

10/03/14 3929-3947

1 Exhibits to Joinder in Motion to Dismiss Nevada Legislature 08/16/12 104-220

2 Exhibits to Joinder in Motion to Dismiss (Cont.) Nevada Legislature 08/16/12 221-332
1 Joinder in Motion to Dismiss Nevada Legislature 08/16/12 62-103
7 Joinder in Nevada Department of Taxation and 

Nevada Treasurer's Renewal of Motion to 
Dismiss

Nevada Legislature 05/06/14 1421-1423

21 Memorandum of Costs and Disbursements State of Nevada/Dept 
Taxation

09/19/14 3788-3793

21 Motion for Costs State of Nevada/Dept 
Taxation

09/19/14 3776-3788

12 Motion for Partial Reconsideration and 
Rehearing of the Court's June 6, 2014 Order

City of Fernley 06/18/14 2005-2045

7 Motion for Summary Judgment City of Fernley 06/13/14 1458-1512
8 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1513-1732
9 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1733-1916
10 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1917-1948

11 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 1949-2004
1 Motion to Dismiss State of Nevada/Dept Tax/ 

Treasurer
08/03/12 41-58

1 Motion to Intervene Nevada Legislature 08/03/12 18-40
21 Motion to Retax Costs and Opposition to Motion 

for Costs
City of Fernley 09/24/14 3794-3845

7 Nevada Department of Taxation and Nevada 
Treasurer's Renewal of Motion to Dismiss

State of Nevada/Dept Tax/ 
Treasurer

05/05/14 1414-1420

7 Nevada Department of Taxation and Nevada 
Treasurer's Reply to Response to Renewal of 
Motion to Dismiss

State of Nevada/Dept Tax/ 
Treasurer

05/23/14 1433-1437

12 Nevada Department of Taxation's Opposition to 
Plaintiff's Motion for Summary Judgment

State of Nevada/Dept 
Taxation

07/11/14 2053-2224

13 Nevada Department of Taxation's Opposition to 
Plaintiff's Motion for Summary Judgment (Cont.)

State of Nevada/Dept 
Taxation

07/11/14 2225-2353
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23 Notice of Appeal City of Fernley 11/07/14 4205-4207
22 Notice of Entry of Order Nevada Legislature 10/08/14 4001-4057
23 Notice of Entry of Order State of Nevada/Dept 

Taxation
10/17/14 4195-4204

7 Notice of Entry of Order Denying City of Fernley's 
Motion for Reconsideration of Order Dated 
November 13, 2012

State of Nevada/Dept Tax/ 
Treasurer

12/19/12 1364-1370

7 Notice of Entry of Order Granting A Continuance 
to Complete Discovery

City of Fernley 10/19/12 1344-1350

3 Notice of Entry of Order Granting Nevada 
Legislature's Motion to Intervene

Nevada Legislature 09/04/12 651-657

7 Notice of Entry of Order on Defendant's Motion 
for Extensions of Time to File Answer

State of Nevada/Dept Tax/ 
Treasurer

11/15/12 1354-1360

1 Notice of Non-Opposition to Legislature's Motion 
to Intervene

State of Nevada/Dept Tax/ 
Treasurer

08/06/12 59-61

2 Opposition to Motion to Dismiss and Motion for 
Continuance Pursuant to NRCP 56(F)

City of Fernley 08/20/12 331-441

3 Opposition to Motion to Dismiss and Motion for 
Continuance Pursuant to NRCP 56(F) (Cont.)

City of Fernley 08/20/12 442-625

2 Opposition to Motion to Nevada Legislature's 
Motion to Intervene

City of Fernley 08/20/12 324-330

13 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss

City of Fernley 07/11/14 2354-2445

14 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2446-2665

15 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2666-2819

16 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2820-2851

17 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2852-2899

4 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss

City of Fernley 09/28/12 662-881

5 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss (Cont.)

City of Fernley 09/28/12 882-1101

6 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss (Cont.)

City of Fernley 09/28/12 1102-1316

17 Opposition to Nevada Legislature's Joinder in 
Nevada Department of Taxation and Nevada 
Treasurer's Renewal of Motion to Dismiss

City of Fernley 07/11/14 2900-2941

20 Opposition to Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order

Nevada Legislature 07/11/14 3586-3582
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12 Opposition to Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order and Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept Tax/ 
Treasurer

07/11/14 2049-2052

17 Opposition to Plaintiff's Motion for Summary 
Judgment

Nevada Legislature 07/11/14 2942-3071

18 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3072-3292

19 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3292-3512

20 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3515-3567

7 Order (Converting Motion to Dismiss to Motion 
for Summary Judgment, Setting Briefing 
Schedule and Dismissing Treasurer)

First Judicial District Court 06/06/14 1451-1457

22 Order and Judgment First Judicial District Court 10/06/14 3948-4000

7 Order Denying City of Fernley's Motion for 
Reconsideration of Order Dated November 13, 
2012

First Judicial District Court 12/17/12 1361-1363

7 Order Granting A Continuance to Complete 
Discovery

First Judicial District Court 10/15/12 1341-1343

7 Order Granting in Part and Denying in Part 
Petition for Writ of Mandamus

Nevada Supreme Court 01/25/13 1373-1377

23 Order Granting Nevada Department of 
Taxation's Motion for Costs

First Judicial District Court 10/15/14 4190-4194

3 Order Granting Nevada Legislature's Motion to 
Intervene

First Judicial District Court 08/30/12 648-650

7 Order on Defendant's Motion for Extensions of 
Time to File Answer

First Judicial District Court 11/13/12 1351-1353

7 Order Pursuant to Writ of Mandamus First Judicial District Court 02/22/13 1390-1392

21 Order Vacating Trial First Judicial District Court 09/03/14 3773-3775

23 Plaintiff's Motion to Strike, or Alternatively, 
Motion to Retax Costs

City of Fernley 10/14/14 4178-4189

21 Plaintiff's Objections to Nevada Legislature's 
Proposed Order and Request to Submit 
Proposed Order and Judgment

City of Fernley 10/02/14 3846-3862

7 Pretrial Order First Judicial District Court 10/10/13 1393-1399

7 Reply Concerning Joinder in Nevada Department 
of Taxation and Nevada Treasurer's Renewal of 
Motion to Dismiss

Nevada Legislature 05/27/14 1438-1450

7 Reply in Support of Joinder in Motion to Dismiss Nevada Legislature 10/08/12 1317-1340

3 Reply in Support of Motion to Intervene Nevada Legislature 08/24/12 626-635

21 Reply in Support of Plaintiff’s Motion for Partial 
Reconsideration and Rehearing of the Court’s 
June 6, 2014 Order as to Defendant Nevada 
Legislature

City of Fernley 07/25/14 3709-3746
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20 Reply in Support of Plaintiff’s Motion for 
Summary Judgment Against Defendants Nevada 
Department of Taxation and Nevada Treasurer

City of Fernley 07/25/14 3674-3708

20 Reply in Support of Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order as to Defendant's Nevada 
Department of Taxation and Nevada Treasurer; 
Plaintiff's Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

City of Fernley 07/25/14 3641-3673

20 Reply in Support of Plaintiff's Motion for 
Summary Judgment Against Defendant Nevada 
Legislature

City of Fernley 07/25/14 3606-3640

21 Reply to Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept 
Taxation

08/01/14 3769-3772

3 Reply to Opposition to Motion to Dismiss State of Nevada/Dept Tax/ 
Treasurer

08/27/12 636-647

20 Reply to Plaintiff's Opposition to Nevada 
Department of Taxation and Nevada Treasurer's 
Renewal of Motion to Dismiss

State of Nevada/Dept 
Taxation

07/25/14 3583-3605

7 Response to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 

City of Fernley 05/16/14 1424-1432

7 Second Stipulation and Order Regarding Change 
of Briefing Schedule

Parties/First Judicial 
District Court

03/17/14 1406-1409

7 Stipulation and Order for an Extension of Time to 
File Responses to Discovery Requests; Extend 
Certain Discovery Deadlines and Extend Time to 
File Dispositive Motions

Parties/First Judicial 
District Court

04/11/14 1410-1413

7 Stipulation and Order Regarding Change of 
Briefing Schedule and Plaintiff's Response to 
Defendant's Motion to Strike Plaintiff's Jury 
Demand

Parties/First Judicial 
District Court

02/19/14 1403-1405

12 Stipulation and Order Regarding Change of 
Briefing Schedule and Setting Hearing for Oral 
Argument

Parties/First Judicial 
District Court

06/25/14 2046-2048

7 Stipulation and Order Regarding Defendant's 
Motion to Strike Plaintiff's Jury Demand

Parties/First Judicial 
District Court

10/23/13 1400-1402

3 Stipulation and Order Regarding Joinder to 
Motion to Dismiss

Parties/First Judicial 
District Court

09/18/12 658-661

23 Transcript of Hearing Court Reporter 01/07/15 4213-4267
7 Writ of Mandamus Nevada Supreme Court 01/25/13 1371-1372
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1 BRENDA J. ERDOES, Legislative Counsel 	. 
KEVIN C. POWERS, Chief Litigation Counsel 

2 Nevada Bar No. 6781 
J. DANIEL YU, Principal Deputy Legislative Counsel 

3 Nevada Bar No. 10806 
LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION 

4 401 S. Carson Street 
Carson City, NV 89701 

5 Tel: (775) 684-6830; Fax: (775) 684-6761 
kpoWers@lcb.state.nv.us ; Dan.Yuglcb.state.nv.us   

6 .  Attorneys for Defendant Legislature of the State of Nevada 

• • •• 	•-:=• 	 • 
• 

*C!DA . FILED 

ZIf JUL II 	Ii 

ALAN .GLOVM'' 
	  r  

:v .  DEPUTY 

7 	. IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA • 
. • 	IN AND FOR CARSON CITY 

8 
CITY OF FERNLEY, NEVADA, a 

	

9 	Nevada municipal corporation, 

	

10 
	

• . Plaintiff, • 
	

Case No. 12 OC 00168 1B 
Dept. No. 1 

	

11 
	

VS. 

• 12 STATE OF NEVADA ex rel. THE NEVADA 
DEPARTMENT OF TAXATION; THE 

13 • HONORABLE KATE MARSHALL, in her 
official Capacity as TREASURER OF THE .- 

14 STATE OF NEVADA; THE LEGISLATURE OF 
THE STAM OF NEVADA; and DOES 1-20,. 

	

15 	inclusive, 
Defendants: - 

. 16 

DEFENDANT NEVADA LEGISLATURE'S OPPOSITION TO 
PLAINTIFF'S MOTION FOR PARTIAL.RECONSIDERATION AND • 

REHEARING OF THE COURT'S JUNE 6, 2014 ORDER • 

Defendant, the Legislature of the State of Nevada (Legislature), by and through its counsel the 

Legal Division of the Legislative Counsel Bureau under NRS 218F.720, hereby files this Opposition to 

Plaintiff's Motion for Partial Reconsideration and Rehearing of the. Court's June 6, 2014 Order. This 

Opposition is made•and based upon the following Memorandum of Points and Authorities, all pleadings, 

documents and exhibits on file in this case and any otal arguments :that the Court may allow. 

17 

• 18 

19 

20 

21 

22 

23 

24 
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• 	 MEMORANDUM OF POINTS AND AUTHORITIES 

2 • 	I. Procedural background. 

3 	On June 6, 2012,. Plaintiff . City of Fernley (Fernley), which is located in Lyon County, Nevada, 

.4 filed.: a complaint seeking money damages and declaratory and injunctive relief against the State of 

5 Nevada, the Department of Taxation (Department), and the State Treasurer acting in her official 

6 capacity. Fernley challenges the constitutionality of Nevada's system of allocating certain statewide tax 

.7 revenues which are deposited and consolidated in the Local Government Tax Distribution Account and 

• 8 distributed to Nevada's local governmental entities under NRS 360.600-360.740. The system is 

• 9 administered by the Department and State Treasurer, and it is commonly referred to as the consolidated 

10 tax system or the C-Tax system. 'In its:cornplaint, Fernley pleads federal constitutional 'claims and state 

11 constitutional Claims. 

12 	On August 3, 2012, in response to Fernley's complaint, the Department and State Treasurer filed a 

13 Motion. to Dismiss. On August 16, 2012, Intervenor-Defendant Legislature filed a Joinder in Motion to 

14 Dismiss, which the parties agreed in a stipulation approved by the Court on September .18: 2012„ to treat 

15 as the Legislature's own Motion to Dismiss. On October 15, 2012, the Court entered an order denying 

.16 both Motions. to Dismiss to :allow Fernley a period of time to complete discOvery. On November 5, 

17 2012, the Defendants collectively filed a petition for writ of mandamus with the Nevada Supreme Court 

18 that asked the Supreme Court to review this Court's order denying their Motions .to Dismiss. On 

19 January 25, 2013, the Supreme Court determined that Fernley's federal constitutional claims Were 

20 barred by the statute of limitations and therefore directed this Court to dismiss those claims as.a matter 

21 of law.' However, the Supreme Court declined to consider the Defendants' arguments that Fernley's 

22 state constitutional claims 'should be dismissed as a matter of law. As a result, on February 22, 2013,• 

23 'this Court 'dismissed Fernley's federal constitutional claims but ordered the parties to complete 

24 Ildisccivery regarding Fernley's state constitutional claims. 

-2- 
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1 	. Following the completion of- discovery, the Department and State Treasurer filed a Renewal of 

2 Motion to Dismiss on May 5, 2014, in which they argued that Fernley's state constitutional claims 

3 should be dismissed as a matter of law. On May 6, 2014, the Legislature filed a Joinder in Renewal of 

4 Motion to Dismiss. On June 6, 2014, the.Court entered an Order converting the Defendants' Renewed 

5 Motions to Dismiss into Motions for Summary Judgment and directing the parties to file oppositions and 

6 replies regarding the Motions for Summary Judgment. Additionally in its June 6, 2014 Order, the Court 

7 dismissed all claims against the State Treasurer because the Court determined that the State Treasurer is 

8 entitled to sovereign.immunity.under NRS 41.032(1) as a matter of law. 

In its Motion for Reconsideration and Rehearing, Fernley contends that good cause exists for the 
• 

10 Court to reconsider its dismissal of the .State Treasurer and rehear the Defendants' Renewed Motions to 

11 Dismiss on the iSsue of sovereign immunity because: (1) Fernley .  should have the opportunity .  to brief 

•12 and argue the issue of sovereign immunity under NRS 41.032(1) before dismissal of its .claims against 

• 13 the "State Treasurer;. (2) Femley .has stated claims for declaratory and injunctive relief against the State 

14 Treasurer that remain viable because the Defendants only argued, that sovereign immunity barred 

15 Femley':s. claims against the State Treas'urer for money damages but not for injunctive or declaratory 

16 relief; and (3.) the State Treasurer is a necessary party because she controls the State's money and 

.17 Fernley has stated claims against the Department of Taxation for money damages as well as for 

18 declaratory and injunctive relief (Mot. at 

19 	-II. Summary of the argument. 

. 	. 
• 20 
	

The Court should deny Fernley's Motion for Reconsideration and Rehearing because Fernley had .  

• 21 a full opportunity to brief and argue the issue of sovereign immunity under NRS 41.032(1) in the 

22 parties' previously filed motions, oppositions and points and authorities, but it failed to do so. 

.23 Furthermore, based on those previously 'filed motions, oppositions and points and authorities, the State 

24 Treasurerand all other Defendants in this case—are entitled to judgment as a matter of law on 

Case No. 6685 
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1 Fernley's claims for money damages because those claims are barred by sovereign immunity under 

..2 NRS 41.032(1) as a matter of law. In addition, the State Treasurer—and all other Defendants in this 

3 case—are entitled to judgment as a matter of law on Fernley's claims -  for declaratory and injunctive 

4 relief because those claims are barred by several affirmative defenses as a matter of law and because 

5 they have no merit as a matter of law. Therefore, in its June 6;2014 Order, the Court properly dismissed 

6 all of Fernley's claims against the 'State Treasurer because the State Treasurer is entitled to judgment as 

7 a matter of law on all of those claims.. 

	

8 
	

III. Argument. 

	

9 	A. Standard of review for motion for reconsideration. 

	

10 	As. a general rule, the district court may reconsider an order that it has, entered in a pending- case 

11 "for sufficient cause shown," such as "when there has been a change of circumstances." Trail v. Faretto, 

.12 91 Nev. 401, 403 (1975). It is well established, however, that "[m]ere disagreement with a .previous 

13 order is an insufficient basis for reconsideration." Haw. Stevedores v. HT&T Co.,  363 F.Supp.2d 1253, 

14 1269 (D.Haw.2005). Instead, "[a] Motion to reconsider Must provide a court with valid grounds for 

15 reconsideration by: (1) showing some -  valid reason why the court should reconsider its prior decision, 

*16 and (2) setting forth facts or law of a strongly convincin g nature to persuade the courtto reverse its prior 

17 decision." Frasure v. United States,  256 F.Supp.2d. 1180, 1183 (D.Nev.2003) (emphasis added). Courts 

18 have determined that there are only three valid reasons that may justify reconsideration: "(1) an 

19 intervening change in controlling law; (2) the availability of new evidence; and (3) the need to correct 

20 clear error or prevent manifest injustice." Haw.. Stevedores,  - 363 F.Supp.2d at 1269; Frasure,  256 

21 P.Supi).2d at 1 .183; Brown v Kinross Gold, U.S.A.,  378 F.Supp.2d 12800288 (D. Nev. 2005). 1  

22 

1  When considering issues of civil procedure in Nevada, the Nevada Supreme Court has determined that 
federal cases addressing similar issues of civil procedure are to be regarded as highly persuasive. See 
Am. Home Assurance Co. v. Dist. Ctl,  122 Nev. 1229, 1 .238 n.29 (2006); 
Title Ins.,  118 Nev. 46, 53 (2002); Las Vegas Novelty v. - Fernandez,  106 Nev.. 113, 119 (1990); 
Lawler v. Ginochio,  94 Nev. 623,.626 (1978). 
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In this case, Fernley does not contend that there has been an intervening change in controlling law 

or the discovery of new evidence to justify reconsideration. Therefore, the only valid reason that 

Fernley could claim to justify reconsideration is the need to correct a clear error or *vent a manifest 

injustice. However, because the Court's June 6, 2014 Order has not resulted in a clear error or created a 

manifest injustice, the Court should deny Fernley's Motion for Reconsideration and Rehearing because 

Fernley has not .established any valid reasons to justify reconsideration. 

B. . The Court properly decided, the issue of the State Treasurer's sovereign immunity 
under NRS 41.032(1) as a matter of law based on the parties' previously filed motions, 
oppositions and points and authorities. 

In its Motion for Reconsideration and Rehearing, Fernley contends that it should have the 

opportunity to brief and argue the issue of sovereign immunity under NRS 41.032(1) before dismissal of 

its claims against the State Treasurer. (Mot. at 3-4.) Fernley also contends that the issue of sovereign 

immunity under NRS 41.032(1) is a mixed question of law and fact. (Mot. at 4.) The Court 'should 

reject Fernley's contentions because: (1) Fernley had a full opportunity to brief and argue the issue of 

sovereign immunity under NRS 41.032(1) in the parties' previously filed motions, oppositions- and 

points and authorities, but it failed to do so; and (2) based on those previously filed motions, oppositions 

and points and authorities, it is apparent from the face of Fernley's complaint that the State Treasurer—

and all other Defendants in this case—are entitled to sovereign immunity under NRS 41.032(1) as a 

matter of law even if all the facts alleged in Fernley's complaint are true. 

In the Legislature's Joinder in Motion to Dismiss filed on August 16, 2012, the Legislature 

provided extensive points and authorities to support the application of sovereign immunity under both 

NRS 41.032(1) and NRS 41.032(2). (Leg.'s Joinder in Mot. to Dismiss at 11-13.) Each subsection of 

NRS 41.032 provides a 'separate and independent basis for applying sovereign immunity, and each 

subsection requires a separate and independent legal analysis regarding its application. See Hagblom v.  

State.Dir. Mt. Vehs.,  93 Nev. 599, 603-05 (1977); Dalehiie v. United States,  346 U.S. p, 
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1 (discussing the separate and independent purposes of analogous provisions under the Federal Tort 

-2 Claims Act (FTCA), 28 U.S.C. §2680(a), which served as the model for NRS 41.032(1) and 

3 NRS.  41.032(2)).2  

4 	Despite the fact that the Legislature briefed and argued the issue of sovereign immunity under 

5 both NRS 41.032(1) and NRS 41.032(2) in its points and authorities, Fernley failed td address or discuss 

6 the issue of sovereign immunity under NRS 41.032(1) in its points and authorities that were included in 

7 its Opposition 'filed on September 28, 2012. (Opp'n to Leg.'s. Joinder in Mot. to Dismiss at 7-9.) 
. 	. 

8 Instead, Fernley's discussion focused, exclusively on the issue of sovereign immunity under 

9 NRS 41.032(2), which is also known as discretionary-function immunity, and Fernley cited and 

- 10 discussed only cases which involved discretionary-function immunity under NRS 41.032(2) without 

11 citing or discussing any cases which involved sovereign immunity under NRS 41.032(1). Id. (citing and 

12 discussing only Ransdell v. Clark County,  124 Nev. 847, 855 (2008), and Rush v. Nev. Indus. Comm' n, 

13 94 Nev. 403,407 (19.78)). 

14 	Therefore, in the parties' previously filed motions, oppositions and points and authorities, Fernley • 

15 had a full opportunity to brief and argue the i ssue of sovereign immunity under NRS 41.032(1), but it 

16 failed to do so. Under this Court's rules, Fernley's failure to provide any points and authorities in 

1'7 opposition w the issue of sovereign immunity under NRS 41.032(1) constitutes Fernley's consent to the 

18 Court's dismissal of its claims against the State Treasurer based on that sovereign iniinunity. See 

• 19 FJDCR 15(5) ("a failure of an opposing party to file a Memorandum of points and authorities in 

20 opposition to any motion within the time permitted shall constitute a consent to the granting of the•

21' 

2  Because the FTCA served as the model for NRS 41.032(1) and NRS 41.032(2), the Nevada Supreme 
Court has found that federal cases interpreting the . FTCA are relevant in interpreting Nevada's 
provisions. Hagblom,  93 Nev. at 602; Martinez v. MaruSzczak,  123 Nev. 433; 444 (2007); see also  
Frank Briscoe Co. v. County of Clark,  643 F.Supp. 93, 97 (D.Nev. 1986) ("decisions of the United 
States Supreme Court dealing with the scope of 28 U.S..C. §2680(a), Dal 
U.S. 15, and later cases of the high court, are controlling and other federal cases are good precedent in 
the. construction of NRS 41.032(2)."). 

-6- 	
(7,"ase No..66 51 • 
JA 	35 3 

22 

23 

24 



I motion.").3  

2 	Furthermore, contrary to-Fernley's contentions, the Court properly decided the issue of sovereign • 

3 immunity under NRS 41.032(1) as a pure matter of law. In some cases, "[i]ssues of sovereign immunity 

4 under NRS Chapter 41 present mixed questions of law and fact." Ransdell v. Clark County, 124 Nev. 

5 847, 8.54 (2008); Martinez v. ManiszCzak, 123 Nev. 433, 438 (2007). however, when it is apparent 

6 from the face of the complaint that the defendants are entitled to sovereign immunity under 

7 NRS 41.032(1) or NRS 41.032(2) .eyen if all the facts alleged in the complaint are tine, the issue of 
• • 

8 sovereign immunity presents a piire question of law, and the district court must dismiss all claims that 

9 are barred by sovereign immunity at the earliest possible stage in the litigation. See Hagblom, 93 Nev. 

10 at 599-605 (affirming early dismissal of claims based on sovereign immunity under NRS 41.032(1) and 

11 NRS 41 :032(2)); Foster:v. Washoe County, 114 Nev. 936; 941-43 (1998) (affirming early dismissal of, 

12 claims based on sovereign ithrnunity under NRS 41.032(2)). Even- though sovereign immunity under 

13 NRS 41.032(1) ,  and NRS 41.032(2) is a form .Of qualified immunity rather than a form of absolute 

• • 14 immunity (see Boulder City v. Boulder Excavating, 124-Nev. 749, 754 (2008)), early dismissal of claims 

15 based on overeign immunity is. still required because such immunity is nbt merely a defense to liability, 

16 it is can  entitlement not to stand trial or face the other burdens of litigation. Accordingly, a defense of 

17 qualified immunity should be resolved at the earliest possible stage in litigation." Butler v. Bayer, 123 

18 Nev.. 450, .458 (2007) (quoting Saucier v. Katz, .553 .  U.S. 194, 200 (2001)) (internal quotations and 

19 footnotes-omitted). 

20. 	As will be thoroughly discussed next, it is apparent from the face of Fernley's complaint that the 

21 State -  Treasurer—and all other Defendants- in this case—are entitled to sovereign immunity under 

22 NRS 41.032(1) as a matter of law even if all the facts.alleged in Fernley's complaint are true. Therefore, 

3  See also Walls v. Brewster,  '112 Nev. 175, 178 (1996) .(holding that district court acted properly in 
construing plaintiff's failure to respond to motion to dismiss as admissix_m_that_m41tiat 
meritorious); Nye County v. Washoe Med. Ctr., 108 Nev. 896, 899-900 (1992); King v. Cartlidge, 121 
Nev. 926, 927-28 (2005). 
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20 

I in its June 6, 2014 Order, the Court did not make a clear error or cause a Manifest injustice. Rather, the 

2 Court properly dismissed the claims against the State Treasurer at this stage in litigation because the 

3 State Treasurer is entitled to judgment as a matter of law. 

C. The State Treasurer—and all other Defendants in this case—are entitled to judgment as • 

a matter of law on Fernley7s claims for money damages because those claims are barred by 
sovereign immunity under NRS 41.032(1) as -a matter of law. 

• 
• As discussed previously, Fernley failed to brief and argue the issue of sovereign immunity under 

NRS 41.032(1) even though it had a full opportunity to do so. Nevertheless, even if the Court were to 

give Fernley .  another opportunity to brief and argue the issue, the end result would be the same because 

the State Treasurer—and all other Defendants in this case—are entitled to sovereign immunity under 

NRS 41.032(1) as a matter of law even if all the facts alleged in Fernley's complaint are true.. 

In our national union of sovereign states, each 'state retains its status as an independent sovereign, 

and each state enjoys inherent sovereign immunity from judicial actions in its own state courts. Alden v.  

Maine,  527 U.S.. 706, 711.-29 (1999). Although each state's inherent sovereign immunity is recognized 

by the Eleventh Amendment to the United States Constitution, such inherent sovereign immunity is 

much broader in scope. Id. As explained by the :United States Supreme Court: 

[T]he sovereign immunity of the States neither derives from nor is limited by the terms of 
the Eleventh Amendment. " Rather: as the Constitution's structure, and its history, and the. 
authoritative interpretations by thiS Court make clear, the States' immunity from suit is a 
fundamental aspect of the sovereignty which the States enjoyed before the ratification of the 
Constitution, and which they retain today .(either literally or by virtue of their admission into 
the Union upon an equal footing with the other States) except as altered by the plan of the 
Convention or certain constitutional Amendments. 

Id. at 712-13. 

Therefore, as an independent sovereign state, the State of Nevada and its agencies, officers and 

employees enjoy inherent sovereign immunity from all judicial actions in Nevada's state courts, except 
_ 

to the extent that: (1) there has been a valid abrogation of the State's inherent sovereign immunity under 

federal law, Alden,  527 U.S. at 756; or (2) .  the Nevada Legislature by general law has waived the State's 

Case No. 66851 
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1 inherent sovereign immunity .  pursuant to Article 4,. Section 22 of the Nevada Constitution. 4  In other 

2 words, absent a valid abrogation of sovereign immunity under federal laW (which. is not at issue in this 

3 case), the State of Nevada and its agencies, officers and employees cannot be sued in Nevada's state 

4 courts for any type of legal or equitable relief, unless the lawsuit and the type of relief being sought.are 

• 5 both authorized by Nevada state law. See, e.g., Arnesano v. State, 113 Nev. 815, 820-24 (1997) 

(discussing the types of negligence lawsuits that may be brought against the State and the types of legal 

7 and equitable relief that may and may not be 'recovered in such lawsuits under Nevada state law). 

8 	In addition, it is well established that' a city, county or other political subdivision cannot bring a 

. 9 lawsuit to recover money damages against the State .  unless it has been given specific statutory 

10 authorization for such a lawsuit. See Clark County v. State, 65 Nev. 490, 501 (1948) .("By the act the 

11 state waived its immunity to suit and permitted the county to sue, and likewise definitely vested in the 

12 district court jurisdiction of the subject matter."); State v. Board of County Comm'is, 642 P,2d 456, 458 

13 (Wyo. 1982) ("the County cannot 'sue the State, its creator, in the absence of a specific constitutional or 

statutory provision authorizing such an action.").; City of New York v. State, 655 N.E.2d 649, 651 (N.Y. 

1995) ("the traditional principle throughout the United States has been that municipalities and other 

kcal governmental corporate entities and their officers lack capacity to mount constitutional challenges 

to acts of the State and State legislationl"). 5  

18 

19 4
. Nev. Const. art.4, §22 ("Provision may be made by general laW for bringing suit against the State as to 

all liabilities originating after the adoption of this Constitution[J"); Hardgrave v. State, 80 Nev. 74, 77 - 
(1964) ('We construe the words "general law" as used in Section 22 to mean a general law passed by 
the legislature."); Taylor' v, State, 73 Nev..151, 153 (1957) ("It is the legislature alone which has the 
power to waive immunity or to authorize such waiver."). 

20 

21 

14 

15 

16 

17 

- 22 5 See also Sch. Dist. No. 55 v. Musselshell County, 802 P.2d 1252, 1255 (Mont. 1990) ("in the absence 

23 	for damages."); E. Jackson Pub. Schs. T. State, 348 N.W.2d 303, 306 (Mich. Ct. App. 198n 
of a specific statutory or constitutional .provision; one governmental subdivision may not sue another 

that • local schOol districts could not sue the state to "overturn the legislative scheme of [school] 24 

	

	
financing and to thus compel the Legislature to enact .  .a different system that would conform to 
plaintiffs' theories of equality."). 

-9- Case No. 6685 
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In this case, Fernley has not identified any Nevada statute which gives it specific statutory 

authorization to bring a lawsuit against the State to recover Money damages. Furthermore, the only 

Nevada statute which arguably could authorize Fernley to bring a lawsuit against the State to recover 

money damages is NRS 41.031(1), which is the State's conditional waiver of sovereign immunity for. 

certain .actions for money damages. However, at least one court has held that the enactment of a 'general 

law waiving a state's sovereign immunity for certain actions for money damages does not provide the 

type of specific statutory authorization that is necessary for a political subdivision to bring a lawsuit 

against the State to'recover money .damages. Carbon County Sch. Dist. v. Wyo. State Hosp.,  680 P.2d 

773, 775. (Wyo. 1984). Therefore, it is questionable whether the State's conditional Waiver of sovereign 

immunity in NRS 41.031(1) constitutes the type of specific statutory authorization that would allow 

Ferthey.to .bring a lawsuit against the State to recover money damages. 

In any event, even assuming that the State's conditional waiver of sovereign immunity in 

NRS 41.031(1) provides Fernley with the requisite statutory -  authority to bring a lawsuit against the 

State, Fernley still cannot recover money damages against the State even if all the facts .alleged in its 

complaint are true, because the State Treasurer—and all other Defendants in this case—are protected by 

the statutory exception in NRS .41.032(1), which retains the State's sovereign immunity from money 

damages based on any acts or omissions in the execution and administration of statutory provisions that 

have not been declared invalid by a court of competent jurisdiction. Hagblom,  93 Nev. at 603-04. 

Pursuant to NRS 41.031(1),. the Legislature has enacted a conditional waiver of the State's • 

sovereign immunity which provides in relevant part that: 

The State of Nevada hereby waives its immunity from liability and action and hereby .  
Consents to have its liability determined in accordance with the same rules of law as are 
applied to civil actions against natural persons and corPorations, except as otherwise 
provided in NRS 41.032 to 41.038, inclusive,. . if the claimant complies with the 
limitations of . . ..NRS 41.032 to 41.036, inclusive. 

24 I I NRS 41.031(. 1) (emphasis added).. 
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'1 	Based on the statute's plain language, the State's conditional waiver of sovereign immunity 

2 exposes the State to 'liability" in "civil actions." As commonly defined and understood, "civil liability" 

3 means "[t]he state of being, legally obligated for civil damages." Black's Law Dictionary 926 (7th ed. 

4 1999) (emphasis added). Thus, under NRS 41.031(1), the State may be held liable in a civil action for 

5 damages, but such liability, is expressly subject to the exceptions and limitations •set forth in. 

6 NRS 41.032-41.038. Boulder Excavating, 124 Nev. at 756 ("Through NRS 41.03 .1(1), the Nevada 

7 Legislature has waived the State of Nevada's sovereign imMunity to liability in civil actions, subject to 

8 certain statutory exceptions."). 

9 	Under the statutory exception in NRS 41.032(1), the State retains its sovereign immunity from 

• 10 

11 

12 

13 

. 14 

15 

(Emphasis added.) 

In interpreting the analogous statutory exception in the FTCA, the United States Supreme Court 

has stated that the exception "bars tests by tort action' of the legality of statutes and regulations." 

Dalehite, 346 U.S. at 33; see also 2 Jayson & Longstreth, "Handling Federal Tort Claims §12.03 

(LexisNexis 2014) (collecting federal 'cases and stating that the exception "bars the use. of a FTCA suit 

to challenge the constitutionality or validity of statutes or regulations."). The Supreme Court's 

interpretation of the 'exception is supported by its -legislative history where Congress stated that it was 

not "desirable or intended that the constitutionality of legislation, or the legality of a rule or regulation 

should be tested through the medium of a damage suit for tort." Daleliite, 346.U.S. at•29 n.21 (quoting 

Case No. 6685 
JA.: 	357.8 

liability for damages in any civil action challenging the constitutionality or validity. .of any statute Or 

regulation. Hagblom, 93 Nev. at 603-04. Specifically, NRS 41.032(1) provides that: 

[N]o action may be brought "[against the State] under NRS 41.031 or against an immune 
contractor or an officer or employee of the State or any of its .agencies or political 
subdivisions which is: 

1. Based upon an act' or omission of an officer, employee or immune contractor, 
exercising due care, in the execution of a statute or regulation, whether or not such :statute 
or regulation is valid, if the statute or regulation has not been declared invalid by a court of 
competent jurisdiction[l - 
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1 several Senate and House reports regarding the purpose of the exception); see also Handling Federal  

2 Tort Claims, supra,  §12.02 (explaining that the exception's "objective was to'. ensure that certain 

3 governmental activities would not be disrupted by the threat of damage suits."). Consequently, by - 

4 enacting the exception, Congress made clear that a claim for damages against the government cannot be 

5 premised on the unconstitutionality or invalidity of a statute or •regulation. See Handling Federal Tort 

6 Claims, supra,  §12.03 (collecting cases). 

7 	The Nevada Supreme Court has taken a similar view of the statutory exception in MRS 41.032(1). 

Hagblom,  93 Nev. at 663-04. • In Hagblom,  the plaintiff brought claims for declaratory relief regarding 

9 the validity of a state agency's regulation and also claims for money damages based on the state 

10 agency's implementation of the regulation. The Supreme Court upheld dismissal of the claims for 

11 money damages based on MRS 41.032(1), which the court stated "provides immunity to all individuals 

12 implementing the.new regulation since that policy, applied with due care and without discrimination, 

13 had not been declared invalid by a court of competent jmiSdiction." Id. at 603. 

14 	In its state constitutional claims, Fernley alleges that the State of Nevada, the Department of 

15 Taxation and the State Treasurer acting in her official capacity violated the Nevada Constitution in their 

16 execution and administration of the C-Tax system under NRS 360.600-360.740. Because those statutory 

17 provisions have not been declared invalid by a court of competent jurisdiction, the State and its agencies, 

18 officers and employees acting in their official capacities are entitled to sovereign immunity under 

19 NRS 41.032(1) as a matter of law even if all the facts alleged in Fernley's complaint are true. Therefore, 

20 the Court properly dismissed Fernley's claims for money damages against the State Treasurer because 

21 the State Treasurer is entitled to judgment as a matter of law on those claims. 

22 

23 

• 24 
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1 
	

D. The State Treasurer—and all other Defendants in this case—are entitled to judgment as 
a matter of law on Fernley's claims for declaratory and injunctive relief. 

	

3 	In this case, the only claims remaining ate Fernley's state constitutional claims, in which Fernley 

4 alleges that the C-Tax statutes violate the separation-of-powers provision of Article 3, §1 of the Nevada 

5 Constitution and the local-or-special law provisions. of Article 4, §§20 and -21 of the Nevada 

6 Constitution. Based on these constitutional claims, Fernley seeks a declaration' that the C-Tax system is 

7 unconstitutional and the issuance of an injunction enjoining the State from making *distributions under 

8 the system. Therefore, Fernley's claims 'for declaratory and injunctive relief are only viable if its state 

9 constitutional claims, are viable. 

	

10 	As thoroughly -  discussed in the Legislature's Joinder in Motion to Dismiss and its Opposition .  to 

11 Fernley's Motion for Summary Judgment, all of the Defendants are entitled toiudgment as a matter of 

12 law on Fernley's state constitutional claims because those claims are barred by 'several affirmative 

13 defenses as a Matter of law and because those claims have no merit as a matter of law. In order to avoid 

14 unnecessary repetition, the Legislature will not repeat its extensive points and authorities regarding 

15 Fernley's state constitutional claims in this Opposition to Fernley's Motion for Reconsideration .  and 

16 Rehearing. Based on those extensive"points and authorities, because all of the Defendants are entitled to 

17 judgment as a:matter of law* on Fernley's state constitutional claims, Fernley does' not have any viable 

18 claims for declaratory and injunctive relief. Therefore,. the Court properly dismissed Fernley's claims 

19 for declaratory and injunctive relief against the State Treasurer because. the State Treasurer is entitled to 

20.  judgment as a matter of law on those claims..,  
. 	. 

CONCLUSION 

Based oil the foregoing, the Legislature respectfully asks the Court to deny Fernley's Motion for 

Partial Reconsideration and Rehearing of the Court's June 6, .2014 Order because the Court properly 

dismissed all of Fernley's claims against the State Treasurer. 
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1 	DATED: This  11th  day of July; 2014. 

2 	 Respectfully Submitted, 

3 	 BRENDA J. EADOES 
Legislative Counsel 

By: 
KEVIN C. POWERS 
Chief Litigation Counsel 
Nevada Bar No. 6781 
kpowers@lcb.state.nv.us   
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8 Attorneys for Defendants Nevada Department of Taxation 
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10 	IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

11 	 IN AND FOR CARSON CITY 

12 CITY OF FERNLEY, NEVADA, a Nevada 
	

Case No.: 12 OC 00168 1B 
13 municipal corporation, 	

Dept. No.: I 
Plaintiff, 

V. 

STATE OF NEVADA, ex rel. THE NEVADA 
DEPARTMENT OF TAXATION; THE 
HONORABLE KATE MARSHALL, in her 
official capacity as TREASURER OF THE 
STATE OF NEVADA; NEVADA 
LEGISLATURE and DOES 1-20, 
Inclusive, 
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NEVADA DEPARTMENT OF TAXATION'S REPLY TO 
PLAINTIFF'S OPPOSITION TO NEVADA DEPARTMENT OF TAXATION 

AND NEVADA TREASURER'S RENEWAL OF MOTION TO DISMISS 

Defendant, State of Nevada, ex rel. its Department of Taxation ("Department"), by and 

through counsel, Catherine Cortez Masto, Attorney General of the State of Nevada, Gina 

Session, Chief Deputy Attorney General, and Andrea Nichols, Senior Deputy Attorney 
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/ / / 

/ / / 
	 Case No. 66851 

JA 	3583 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 



General, submits its Reply to Plaintiff's Opposition to Nevada Department of Taxation and 

Nevada Treasurer's Renewal of Motion to Dismiss.' 

This Reply is made and based upon the following Memorandum of Points and 

Authorities, together with all other papers, pleadings and documents on file herein. 

MEMORANDUM OF POINTS AND AUTHORITIES  

I. 	INTRODUCTION 

The City of Fernley ("Fernley") is challenging the constitutionality of a C-Tax system 

that multiple counties, local governments, enterprise districts, and special districts statewide 

have relied upon for nearly twenty years for budgeting and planning purposes. The system 

is administered by the Department of Taxation pursuant to formulas lawfully enacted by the 

Nevada Legislature. Fernley is asking this Court to legislate from the bench and restructure 

this long-established statutory system. The Court should decline Fernley's invitation to step 

into the shoes of the Legislature and redraw the statewide C-Tax system, and enter 

summary judgment in favor of the Department for the following reasons: 

15 	1. 	There is no separation of powers violation because the Legislature has 

16 	 enacted a law providing the formulas for administering the C-Tax, and the 

17 	 Department is simply executing the system created by the Legislature; 

18 	2. 	The C-Tax is not a local or special law because it applies to all of the local 

19 	 governments, enterprise districts, and special districts statewide; 

20 	3. 	Though Fernley asserts the Legislature failed to enact a general law governing 

21 	 the distribution of C-Tax, Fernley is wrong. The laws enacted by the 

22 	 Legislature for the distribution of C-Tax are general laws that apply to all of the 

23 	 local governments, enterprise districts, and special districts statewide. 

24 	Fernley has failed to present a genuine issue of material fact tending to show that the 

25 C-Tax statutes violate the Nevada Constitution. Further, the Department has immunity 

26 

I  Defendant, the Honorable Kate Marshall in her official capacity as Treasurer of the State of Nevada, 
was dismissed pursuant to this Court's order of June 6, 2014. Should the Court reconsider tbis Order, all_bf the 
arguments made by the Department apply to the Treasurer as well. Uase No. bb85 1 
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1 pursuant to NRS 41.032 and Fernley 's claims are barred by both the applicable statute of 

2 limitations and the doctrine of laches. Summary judgment in favor of Defendants is therefore 

3 warranted. 

16 Motions to Dismiss upon completion of a reasonable discovery period. .  

On May 5, 2014, the Department and Treasurer filed Renewal of Motion to Dismiss. 

18 Therein the Department and Treasurer argued that there are no facts which, if proved, would 

19 entitle Fernley to any relief and dismissal was therefore warranted pursuant to NRCP 

12(b)(5). On May 6, 2014, the Legislature filed a Joinder in Renewal of Motion to Dismiss. 

Fernley filed its Response on May 15, 2014. The Department and Treasurer filed their Reply 

on May 23, 2014. The Legislature filed its Reply on May 27, 2014, pointing out that because 

Answers had been filed, the Motions to Dismiss should be treated as motions for judgment 

on the pleadings pursuant to NRCP 12(c) and 12(h)(2). 

On June 6, 2014, this Court issued its Order finding the Treasurer has immunity under 

26 II NRS 41.032(1) and dismissing all claims against the Treasurer. The Order also clarified that 

27 

28 
	

2  This Court granted Nevada Legislature's Motion to Intervene on August 30, 2012. Case No. 66851  
,TA 	3585 

4 IL 	PROCEDURAL POSTURE 

5 	The City of Fernley ( "Fernley") filed its Complaint on June 6, 2012, against the 

6 Department and the Honorable Kate Marshall in her official capacity as Treasurer of the 

7 State of Nevada ( "Treasurer"). The Department and Treasurer filed their Motion to Dismiss 

8 on August 3, 2012. The Nevada Legislature ("Legislature") filed a Joinder in Motion to 

9 Dismiss on August 16, 2012. 2  Fernley filed its Opposition to the Department and Treasurer ' s 

10 Motion to Dismiss on August 20, 2012. The Department and Treasurer filed their Reply to 

11 Fernley's Opposition to their Motion to Dismiss on August 27, 2012. Fernley filed its 

12 Opposition to the Legislature 's Joinder in Motion to Dismiss on September 28, 2012. The 

13 Legislature filed its Reply on October 8, 2012. . 

14 	On October 15, 2012, this Court issued an order denying the Motions to Dismiss to 

15 allow Fernley a period of time to complete discovery and allowing Defendants to renew their 

17 
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1 Defendants' previously filed Motions to Dismiss would be treated as Motions for Summary 

2 Judgment, that Fernley would be allowed to file an Opposition, and that Defendants would 

3 have the opportunity to file Replies. 

4 
	

Fernley filed its own Motion for Summary Judgment on June 13, 2014. The 

5 Department and Legislature each filed Oppositions to Fernley's Motion• for Summary 

6 Judgment on July 11,2014. 

7 
	

Also on July 11, 2014, Fernley filed Plaintiff's Opposition to Nevada Department of 

8 Taxation and Nevada Treasurer's Renewal of Motion to Dismiss and Plaintiff's Opposition to 

9 Nevada Legislature's Joinder in Nevada Department of Taxation and Nevada Treasurer's 

10 Renewal of Motion to Dismiss. These documents are remarkably similar to Fernley's Motion 

11 for Summary Judgment filed on June 13, 2014. Accordingly, the Department incorporates by 

12 this reference its Opposition to Fernley's Motion for Summary Judgment, together with all of 

13 the dispositive motions previously filed herein. 

14 III. 	FACTS 

15 
	

The relevant facts are set forth in Nevada Department of Taxation's Opposition to 

16 Plaintiff's Motion for Summary Judgment, and also Defendant- Nevada Legislature's 

17 Opposition to Plaintiff's Motion for Summary Judgment, both of which were filed herein on 

18 July 11, 2014. In its Oppositions to the Defendants' Motions to Dismiss which were 

19 converted to Motions for Summary Judgment, Fernley has the burden to show that there is a 

20 genuine issue of material fact for trial. Fernley has failed to do so. 

21 
	

The material facts relevant to this Reply are found in: SB 254 passed by the Nevada 

22 Legislature in 1997; the statutes concerning the distribution of C-Tax revenues found in NRS 

23 360.680 and 360.690; the statutes concerning adjustments of C-Tax distributions in NRS 

24 360.695, 360.740 and 354.598747; and, the fact that the statutes were enacted in 1997, 

25 Fernley incorporated in 2001, and this lawsuit was filed in 2012. 

26 / / / 

27 / / / 

28 / / / 
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IV. ARGUMENT 

A. 	The Standard of Review. 

NRCP 56(b) allows a Defendant to move for summary judgment with or without 

supporting affidavits. NRCP 56(c) requires the granting of such a motion if there is no 

genuine issue as to any material fact and the moving party is entitled to judgment as a 

matter of law. Here, Fernley has the burden to show a genuine issue of material fact. 

The party moving for summary judgment bears the initial burden 
of production to show the absence of a genuine issue of material 
fact. If such a showing is made, then the party opposing summary 
judgment assumes a burden of production to show the existence 
of a genuine issue of material fact. The manner in which each 
party may satisfy its burden of production depends on which party 
will bear the burden of persuasion on the challenged claim at trial. 
If the moving party will bear the burden of persuasion, that party 
must present evidence that would entitle it to a judgment as a 
matter of law in the absence of contrary evidence. But if the 
nonmoving party will bear the burden of persuasion at trial, the 
party moving for summary judgment may satisfy the burden of 
production by either (1) submitting evidence that negates an 
essential element of the nonmoving party's claim, or (2) pointing 
out . . . that there is an absence of evidence to support the 
nonmoving party's case. In such instances, in order to defeat 
summary judgment, the nonmoving party must transcend the 
pleadings and, by affidavit or other admissible evidence, 
introduce specific facts that show a genuine issue of material fact. 

Cuzze v. University and Community College System of Nevada, 123 Nev. 598, 602-03, 172 

18 P.3d 131, 134 (2007). 

19 	In this case Fernley, as Plaintiff, bears the burden of persuasion at trial. Thus, once 

20 the Department either submitted evidence to negate Fernley's claims or pointed to the 

21 absence of evidence to support Fernley's case, Fernley has the burden of presenting 

22 evidence showing a material issue of fact. Id. 172 P.3d at 134. Fernley has failed to allege 

23 that there is a genuine issue for trial. Rather, Fernley asserts that the applicable law 

24 compels the entry of summary judgment in its favor. Plaintiff's Opposition to Renewal of 

25 Motion to Dismiss ("Opposition to Renewal of MID"), p. 20, II. 19-20. 

26 	In opposition to Defendants' Motions for Summary Judgment, Fernley has the burden, 

to do more than simply show that there is some metaphysical 
doubt as to the operative facts in order to avoid summqrlse No. 66851 
judgment being entered in the moving party's favor. TheA 	3587 
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nonmoving party must by affidavit or otherwise, set forth specific 
facts demonstrating the existence of a genuine issue for trial or 
have summary judgment entered against him. The nonmoving 
party is not entitled to build a case on the gossamer threads of 
whimsy, speculation and conjecture. 

Wood y. Safeway, Inc. 121 Nev. 724, 732, 121 P.3d 1026, 1031 (2005). 

5 	Conclusory statements along with general allegations do not create an issue of fact. 

6 Yeager v. Harrah's Club, Inc, 111 Nev. 830, 833, 897 P.2d 1093, 1095 (1995). Additionally, 

7 it is well established that tax statutes such as those at issue in this case enjoy a presumption 

8 of constitutionality. See Westinghouse Beverage Group, Inc. v. Dept. of Taxation, 101 Nev. 

9 184, 187, 698 P.2d 866, 868 (1985); List v. Whisler, 99 Nev. 133, 137-38, 660 P.2d 104, 106 

10 (1983); Damus v. County of Clark, 93 Nev. 512, 516, 569 P.2d 933, 935 (1977); and, 

11 Nevada v. /twin, 5 Nev. 111, 120 (1869). 

12 	Whether or not the C-Tax system violates the Nevada Constitution is a question of 

13 law. There simply are no material facts genuinely at issue. The C-Tax system does not 

14 violate the Nevada Constitution and judgment in favor of the Department is therefore 

15 warranted. 

16 	B. 	The Department Has Immunity From Liability. 

17 	The Department is entitled to immunity pursuant to NRS 41.032, which provides in 

18 relevant part, that no action may be brought against the State or any of its agencies which is 

19 based upon an officer or employee exercising due care in the execution of a statute or 

20 regulation or based upon the performance of a discretionary function. Fernley's Opposition 

21 to this argument is set forth in Section IV,(B)(1)(a) and (b) of its Opposition to Nevada 

22 Legislature's Joinder in Nevada Department of Taxation and Nevada Treasurer's Renewal of 

23 Motion to Dismiss. 

24 	First, Fernley asserts that Defendants have not moved to dismiss Fernley's claims for 

25 Declaratory and Injunctive Relief based on sovereign immunity. In response to this 

26 argument the Department notes that the State of Nevada has immunity from suit pursuant to 

27 the Eleventh Amendment of the United States Constitution. NRS 41.031(3). Immunity under 
• Case No. 66851 28 the Eleventh Amendment applies to suits seeking declaratory relief. See fic.g. LLzfeggv. 
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1 Ban field, 177 P.2d 244, 246 (Or. 1947) and Executive Air Service, Inc. V. Div. of Fisheries 

2 and Game, 173 N.E.2d 614, 615-16 (Mass. 1961). In this case, however, the Department 

3 does not oppose Fernley's claims for declaratory and injunctive relief on the basis of the 

4 State's sovereign immunity, but rather on the basis that Fernley has failed to state a claim 

5 upon which relief may be granted. As a matter of fairness Fernley should be entitled to a 

6 determination of whether or not the C-Tax system violates the Nevada Constitution. But 

7 regardless of whether or not the statute is found to be constitutional, the Department is 

8 immune from liability pursuant to NRS 41.032. 

9 	Fernley next asserts that Defendants bear the burden of establishing that they 

10 exercised due care in the execution of the C-Tax system in order to demonstrate immunity 

11 pursuant to NRS 41.032(1). As is set forth in the standard of review above, Fernley, as 

12 Plaintiff, bears the burden of persuasion at trial. Thus once Defendants pointed to the 

13 absence of evidence to support Fernley's case, Fernley has the burden of presenting 

14 evidence showing a material issue of fact. Cuzze, 123.Nev. at 602-03, 172 P.3d at 134.3  

15 	In an attempt to create a factual issue, Fernley claims, "the Department's Executive 

16 Director has decided not to change the C-Tax bases of several local governments that have 

17 met the criteria for reduction." Plaintiff's Opposition to Nevada Legislature's Joinder in 

18 Nevada Department of Taxation and Nevada Treasurer's Renewal of Motion to Dismiss, p. 

19 6, II. 23-26. Fernley then claims a genuine issue of material fact exists as to whether that 

20 decision reflected the exercise of 'due care." Id. at II. 27-28. 

21 	This argument fails first because the Executive Director does not have the authority to 

22 change the C-Tax base of a local government. Pursuant to NRS 360.695, if the population 

23 and the assessed value of taxable property within a local government has decreased for 

24 three years, the Executive Director of the Nevada Department of Taxation submits findings 

25 

3  Fernley's citation to State v. Second Judicial District Court ex rel. County of Washoe, 118 Nev. 609, 
55 P.3d 420 (2002) is also not applicable; that case dealt with the applicability of absolute quasi-judicial 
immunity which differs markedly from the analysis of immunity pursuant to NRS 41.032. The analysis under 
NRS 41.032 concerns sovereign immunity and the legislature's qualified waiver of sovereigo,imrnunity,fpqcrt 

k- 	IN 0106 liability. See Martinez v. Maruszczak, 123 Nev. 433, 439-440168 P.3d 729, 725 (2007). 	ase 0. 
 

JA 	3589 

26 

27 

28 



1 to the Committee on Local Government Finance ("CLGF"). The CLGF reviews the findings 

2 and if it determines that an adjustment in C-Tax is appropriate, the CLGF submits its 

3 recommendation to the Nevada Tax Commission. Second, if the Department's Executive 

4 Director made a decision either to submit findings or not to submit findings to the CLGF, the 

5 Department would be protected by discretionary immunity under NRS 41.032(2). 

6 	In Martinez V. Maruszczak, 123 Nev. 433, 444-47, 168 P.3d 720, 728-29 (2007), the 

7 Nevada Supreme Court recognized that NRS 41.032(2) (the discretionary immunity 

8 exception) mirrors the Federal Tort Claims Act ("FICA") and determined that the same two 

9 part test for determining discretionary immunity in federal cases should be applied in 

10 determining discretionary immunity under 41.032(2). The Nevada Supreme Court has not 

11 issued a published decision concerning any test applicable to the due care exception in NRS 

12 41.032(1). However, it stands to reason that it would also adopt the federal test since this 

13 provision is also found in the exception to the waiver of sovereign immunity in the FTCA. 28 

14 U.S.C. § 2680(a). 

15 	To determine whether the due care exception bars a claim under the FTCA, federal 

16 courts apply a two part analysis. Welch v. U.S., 409 F.3d 646, 652 (4th Cir. 2005). First, the 

17 Court determines whether the statute in question specifically proscribes a course of action 

18 for an officer to follow; second, if a specific action is mandated, the Court inquires as to 

19 whether the officer exercised due care in following the dictates of the statute. Id. If due care 

20 was exercised, sovereign immunity has not been waived. Id. 

21 	Here, the statutes proscribe a course of action for the Department to follow. The 

22 Department administers the C-Tax system in accordance with NRS 360.680 and 360.690. 

23 These statutes simply proscribe the manner in which the Department is to distribute 

24 revenues collected from six taxes. Fernley admits that the Department "distributes C-Tax 

25 revenue pursuant to a mechanically applied formula. . ." Opposition to Renewal of MTD, p. 

26 	19, II. 26-28. 

27 
	

Further, with respect to the second prong of the analysis, Fernley has not submitted 

Casel\To. 66851. one shred of evidence tending to show that the Department failed to exercisR due3j Jn  
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28 



1 carrying out the requirements of the C-Tax legislation. 4  Fernley requests a determination 

2 that the C-Tax system is unconstitutional on its face and as applied. But even if the statutes 

3 are found unconstitutional this would show a defect in the statute, not a failure of Defendants 

4 to exercise due care in carrying out the requirements of the statute. Welch, 409 F.3d at 653. 

5 The purpose of the due care immunity exception is to immunize the conduct of State 

6 agencies and officials regardless of whether the statutes under which they are proceeding is 

7 ultimately upheld. Id. at 652-53. 

8 	Here, there are no facts tending to show that the Department failed to exercise due 

9 care in carrying out the requirements of the C-Tax legislation. Whether or not the C-Tax 

10 statutes are found to be constitutional is of no consequence. The Department is immune 

11 from liability under the due care exception to the State's waiver of sovereign immunity 

12 pursuant to NRS 41.032(1). 

13 	Even assuming for the sake of argument there were some evidence tending to show 

14 that the Department failed to exercise due care in carrying out the statutory requirements of 

15 the C-Tax legislation, the Department would be entitled to discretionary immunity from 

16 liability pursuant to NRS 41.032(2). In Martinez, 123 Nev. at 446-47, 168 P.3d at 729, the 

17 Nevada Supreme Court adopted the two part Berkovitz-Gaubert test for discretionary 

18 immunity. "[T]o fall within the scope of discretionary-act immunity, a decision must (1) 

19 involve an element of individual judgment or choice, and (2) be based on considerations of 

20 social, economic, or political policy." Id. 168 P.3d at 728. The purpose of the exception is to 

21 prevent judicial second guessing of legislative and administrative decisions grounded in 

22 social, economic and political policy through the medium of an action in tort. Id. at 446, 168 

p.3d at 729. The United States Supreme Court explained, 

When established governmental policy, as expressed or implied 
by statute, regulation, or agency guidelines, allows a Government 
agent to exercise discretion, it must be presumed that the agent's 
acts are grounded in policy when exercising that di.  na._:E=,flonED_r__ 

4  Fernley claims an issue as to whether the Executive Director failed to exercise due care in making a 
determination and submitting findings pursuant to NRS 360.695. There is no evidenc,a to ,suppod this 
allegation but if there were, such a decision would be entitled to discretionary immunity. Lase No. 0685 i. 
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complaint to survive a motion to dismiss, it must allege facts 
which would support a finding that the challenged actions are not 
the kind of conduct that can be said to be grounded in the policy 
of the regulatory regime. The focus of the inquiry is not on the 
agent's subjective intent in exercising the discretion conferred by 
statute or regulation, but on the nature of the actions taken and 
on whether they are susceptible to policy analysis. 

17 administering the C-Tax system would necessarily involve consideration of the State's 

18 economic policy. Discretionary immunity applies precisely to such administrative functions. 

19 Thus there is no genuine issue of material fact as to the Department's immunity from liability 

20 and Defendants are entitled to judgment as a matter of law. 

C. 	Fernley's Claims are Barred by the Statute of Limitations. 

It is uncontroverted that the statutes at issue were enacted in 1997. Fernley did not 

incorporate as a city until 2001 and did not bring this lawsuit until 2012. In its Joinder in 

Motion to Dismiss, the Legislature argued that this matter is barred by any applicable statute 

of limitations. While the Nevada Supreme Court declined to rule on the applicable statute of 

limitations for Fernley's claims under the Nevada Constitution, if it were to follow the lead of 

the United States Supreme Court, the two year statute of limitations in NRS 11.190(4)(e) 
Case No. 66851 would apply. But if that is not applicable the general four year statute of limitations tizr§l2S 

5 United States v. Gaubert, 499 U.S. 315,324-25 (1991). 

6 	In its Complaint, Fernley admits that the C-Tax system is not designed to allow the 

7 Department to make any meaningful adjustments. Id. at p. 4, II. 16-21. But in its Opposition, 

8 Fernley states there is an issue as to whether the Executive Director exercised due care in 

9 carrying out the requirements of NRS 360.695. Opposition to Renewal of MTD, p. 6, I. 27 to 

10 	p. 7, I. 1. 

11 	On its face, the statute allows the Executive Director to determine whether an 

12 adjustment is necessary but the Executive Director must submit the finding to the CLGF for 

13 review, and if the CLGF finds adjustment necessary, the CLGF sends its recommendation to 

14 the Nevada Tax Commission. Assuming for the sake of argument that the Executive 

15 Director made any such determination, and either did or did not submit a finding, it would 

16 involve individual judgment. Further, any action taken by the Department in connection with 

21 
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11.220 would apply. Under either limitations period, Fernley's state constitutional claims are 

barred as a matter of law. 

In its Opposition, Fernley first raises a confusing argument concerning the burden of 

proof. In the first case cited by Fernley, Dozier V. State, 124 Nev. 125, 131, 178 P.3d 149, 

154 (2008), the Nevada Supreme Court concluded, "that when a defendant charged with a 

criminal offense affirmatively raises a statute-of-limitations defense, if the State seeks to 

disprove that defense. . . the State must do so by a preponderance of the evidence." Here, 

the State as Defendant has affirmatively raised the statute of limitations defense, applying 

the reasoning of Dozier, if Fernley as Plaintiff seeks to disprove that defense, it must do so 

by a preponderance of the evidence. Fernley has not met its burden. 

Next, Fernley cites to a federal court order concerning a discovery dispute. In Adobe 

Systems Inc. v. Christenson, No. 2:10-cy-00422-LRH-GWF 2011 WL 540278, the 

Defendants argued that they should not be required to respond to written discovery requests 

because the time period the alleged copyright and trademark infringement occurred was not 

set forth in the Complaint. The Court noted that some courts have dismissed complaints that 

fail to set forth the operative dates with respect to the applicable statute of limitations. The 

Court reasoned however that because the statute of limitations is an affirmative defense 

which the defendant has the burden of pleading and proving, a plaintiff need not affirmatively 

plead facts showing the absence of such a defense in order to state a claim. The Order 

granted in part and denied in part Plaintiff's Motion to Compel. The Order is totally irrelevant 

here as the relevant time periods are not in dispute. 

Fernley then cites to Schwartz v. Schwartz, 95 Nev. 202, 591 P.2d 1137 (1979) 

wherein the Nevada , Supreme Court found that defendant did not raise the defense of res 

judicata prior to trial, and because that issue was not properly before the trial court, the 

judgment of dismissal predicated thereon could not be upheld. Again, the case .has no 

application to the facts of this case because the statute of limitations defense was raised in 

27 the Legislature's Joinder in Motion to Dismiss, and was affirmatively alleged in both the 

28 Legislature's Answer (at p. 4, II. 4-5) and the Department's Answer (at p. 4 Ca, s  
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1 cannot complain that it did not have sufficient notice of the statute of limitations defense prior 

2 	to trial. 

3 	In Chachas v. City of Ely, Nevada, 615 F.Supp.2d 1193, 1203 (2009), Nevada's 

4 Federal District Court considered a statute of limitations defense, noting that once the 

5 moving party provides evidence to establish the absence of a genuine issue of fact on each 

6 issue material to the affirmative defense, "the burden shifts•to the nonmoving party to set 

7 forth specific facts showing the existence of genuine issues of material fact on the affirmative 

8 defense." Here, Fernley, as the nonmoving party, has the burden to show the existence of a 

9 genuine issue of material fact. Summary judgment is appropriate where, as in this case, a 

10 cause of action is barred by the statute of limitations. Stalk v. Mushkin, 125 Nev. 21, 25, 199 

11 P.3d 838, 840 (2009). 

12 	Next, Fernley argues that the Nevada Supreme Court could apply an even larger 

13 limitations period because the Nevada Supreme Court applied a 15 year statute of limitations 

14 to a claim arising under the Takings Clause of the Nevada Constitution in White Pine Lumber 

15 Co. v. City of Reno, 106 Nev. 778, 801 P.2d 1370 (1990). That case concerned an alleged 

16 taking by the City of Reno of a parcel of real property. The applicable statutes of limitations 

17 found in Chapter 11 of the NRS specifically apply to actions other than for the recovery of 

18 real property. Because Fernley's claims against the Department do not concern real 

19 property, Fernley's argument in this regard is without merit. 

20 	Since the Nevada Supreme Court has not determined the applicable statute of 

21 limitations for violations of Articles 3 and 4 of the Nevada Constitution, it may turn to federal 

22 cases interpreting similar statutes. See UMC Physicians' Bargaining Unit of Nevada Service 

23 Employees Union v. Nevada Service Employees Union, 124 Nev. 84, 90 -91, 178 P.3d 709, 

24 713-14 (2008); and Martinez, 123 Nev. at 444-47, 168 P.3d at 728-29. Federal Courts 

25 considering claims for violations of the United States Constitution brought pursuant to 42 

26 U.S.C. § 1983 apply the state statute of limitations for personal injury actions. Wilson v. 

Garcia, 471 U.S. 261, 279-80 (1985). Where state law provides multiple statutes of 
Caw No 6685J 
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1 for personal injury actions. Owens v. Okure, 488 U.S. 235, 249-50 (1989). In Nevada, an 

2 action for personal injuries must be commenced within two years. NRS 11.190(4)(e). Thus 

3 it is most likely that the two year statute of limitations applies to Fernley's 'claims alleging 

4 violations of the Nevada Constitution. Because Fernley waited more than two years to 

5 commence this action, Fernley's state constitutional claims are barred as a matter of law. 

6 	Lastly, relying on federal rather than Nevada state cases, Fernley argues that the 

7 continuing violations doctrine should apply. But this doctrine has no applicability to the facts 

8 of this case. Fernley claims that a constitutional violation occurs with every dollar collected 

9 and distributed under the C-Tax system. But to determine whether a statute of limitations 

10 has run against an action,. the time must be computed from the day the cause of action 

11 accrued. Clark v. Robison, 113 Nev. 949, 951, 944 P.2d 788, 789 (1997) (citing White v. 

12 Sheldon, 4 Nev. 280, 288-89 (1868)). A cause of action accrues when a suit may be 

13 maintained thereon. Id. (quoting Black's Law Dictionary at 19 (5th ed. 1979)). Here, 

14 Fernley's cause of action accrued if at all, either when the C-Tax was enacted in 1997 or 

15 when Fernley incorporated in 2001. Fernley did not bring this action until 2012, well past any 

16 applicable statute of limitations. Accordingly, this action is time—barred. 

17 	D. 	Fernley's Claims are Barred by Laches. 

18 	Constitutional claims may be time-barred by the equitable doctrine of laches when 

19 there has been an unreasonable or inexcusable delay in bringing the claims and such delay 

20 has worked to the disadvantage or prejudice of others, or has resulted in a change of 

21 circumstances which would make the granting of relief inequitable. Miller v. Burk, 124 Nev. 

22 579, 598, 188 P.3d 1112, 1125 (2008). "To determine whether a challenge is barred by the 

23 doctrine of laches, this court considers (1) whether the party inexcusably delayed bringing 

24 the challenge, (2) whether the party's inexcusable delay constitutes acquiescence to the 

25 condition the party is challenging, and (3) whether the inexcusable delay was prejudicial to 

26 others." Id. 

In its Opposition, Fernley claims that the third prong of this test is not satisfied 
Cae No. 66851 because the delay was not prejudicial to others. Plaintiff's Opposition tq ALegis 	s s 
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1 Joinder in Renewal of Motion to Dismiss, p. 11, 1.24 to p. 12, I. 3. But Fernley's delay has 

2 prejudiced both the other participants in the C-Tax system and the State. For the past 

3 eleven years, the other participants in the C-Tax system have reasonably relied on the 

4 validity of the C-Tax system for purposes of budgeting and fiscal planning. In addition, the 

5 State has reasonably relied on the validity of the C-Tax system for purposes of providing 

6 funding for the operations of local government. If the C-Tax system is declared invalid now 

7 after such a long period of operation, such a declaration would bring chaos to Nevada's tax 

8 distribution system and would clearly upset the settled expectations of the other participants 

9 in the C-Tax system and the State. Therefore, because consideration of Fernley's claims 

10 after an unreasonable and inexcusable eleven-year delay would upset settled expectations, 

11 would work to the disadvantage and prejudice of others, and would make the granting of 

12 relief inequitable, Fernley's claims are also time-barred by !aches as a matter of law. 

13 
	

E. 	Fernley Has No Standing to Bring a Separation of Powers Claim. 

14 
	

In a well-reasoned argument, the Legislature explained that the City of Fernley is a 

15 political subdivision of the State of Nevada. NRS 41.0305. As such the City of Fernley has 

16 only those powers delegated to it by the State. City of Trenton v. State of N.J., 262 U.S. 

17 182, 187 (1923). It is well established that political subdivisions lack legal capacity and 

18 standing to bring claims against the state alleging violations of state constitutional provisions, 

19 unless the provisions exist for the protection of political subdivisions of the state. City of New 

20 York v. State, 655 N.E.2d 649, 651-52 (N.Y. 1995). For example, Nevada's political 

21 subdivisions lack standing to bring claims against the state for violations of the due process 

22 clause of Article 1, § 8 of the Nevada Constitution because that provision does not exist for 

23 the protection of political subdivisions of the state. Reno v. County of Washoe, 94 Nev. 327, 

24 330-331, 580 P.2d 460, 462 (1978). However, Nevada's political subdivisions have standing 

25 to bring claims against the state for violations of Article 4, §§ 20-21 of the Nevada 

26 Constitution because those provisions "exist for the protection of 	political subdivisions of 	the° 

27 State. Their effect is to limit the Legislature, in certain instances, to the enactment of 

28 general, rather than special or local, laws." Id. at 332. 

14 

Case No. 66851 
• JA 	3596 



	

1 
	

The Separation-of-Powers Clause of the Nevada Constitution does not exist for the 

2 protection of political subdivisions of the state. 	It exists for the protection of state 

3 government by prohibiting one branch of state government from impinging on the functions 

4 of another branch of state government. Nev. Const. art. 3, § 1(1); Comm'n on Ethics v. 

5 Hardy, 125 Nev. 285, 291-94 212 P.3d 1098, 1103-05 (2009); Heller v. Legislature, 120 Nev. 

6 456, 466-72, 93 P.3d 746, 752-56 (2004); Sawyer v. Dooley, 21 Nev. 390, 396, 32 P. 437, 

7 439 (1893) ("As will be noticed, it is the state government as created by the constitution 

8 which is divided into departments"). In interpreting the Separation-of-Powers Clause of the 

9 California Constitution of 1849, which was the model for Nevada's Separation-of-Powers 

10 Clause, the California Supreme Court stated that "the Third Article of the Constitution means 

11 that the powers of the State Government, not the local governments thereafter to be cheated 

12 by the Legislature, shall be divided into three departments." People v. Pro vines, 34 Cal. 520, 

13 534 (Cal. 1868). Thus, "it is settled that the separation of powers provision of the 

14 constitution, Article 3, § 1, does not apply to local governments as distinguished from 

15 departments of the state government." Mariposa County v. Merced lrrig. Dist., 196 P.2d 920, 

16 926 (Cal. 1948). 

	

17 
	

In its Opposition, Fernley cites to a case from Texas, City of Austin v. Quick, 930 

18 S.W.2d 678 (Tex. App. 1996). Plaintiff's Opposition to Legislature's Joinder in Motion to 

19 Dismiss, p. 12, I. 12. That case recognizes that a city's standing for purposes of bringing a 

20 state constitutional claim is a question of state practice. City of Austin, at 684. Fernley next 

21 cites to an Alaska case, State v. Fairbanks North Star Burough, 736 P.2d 1140 (Alaska 

22 1987). But that case does not even consider the issue of standing. The cases have no 

23 application to whether Fernley has standing to bring a separation of powers claim in Nevada. 

	

24 
	

Because the Separation-of-Powers Clause of the Nevada Constitution does not exist 

25 for the protection of political subdivisions of the state, Fernley lacks standing to bring claims 

26 against the state alleging violations of that constitutional provision. Therefore, Defendants 

are entitled to judgment as a matter of law with respect to Fernley's separation of powers 
Case No. 66851 
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F. 	There are No Facts Supporting a Claim for Violation of the Separation of 
Powers Clause of the Nevada Constitution. 

Assuming for the sake of argument that Fernley has standing to bring such a claim, 

there are simply no facts tending to show a violation of the Separation of Powers Clause of 

the Nevada Constitution. The separation of powers clause is found in Article .3, § i of the 

Nevada Constitution. It prohibits one department from exercising the functions of another. 

In its Opposition, Fernley alleges that, "[The C-Tax system fundamentally violates the 

separation of powers doctrine because it has resulted in the Legislature abdicating its 

authority over the collection and appropriation of C-Tax revenues to the Executive Branch." 

Opposition to Renewal of MTD, p. 23, II. 22-24. Yet Fernley admits that the Department 

appropriates "C-Tax revenues based solely on the application of its mechanical application 

of a designated mathematical formula. . ." Id. at p. 24, II. 17-20. Further, "the Department 

has acknowledged that its only concern is to ensure that necessary mathematical 

calculations are performed correctly, and that C-Tax revenue has been collected and 

appropriated accordingly." Id. at II. 21-23. Fernley has presented no facts tending to show 

that the Legislature has given the Department the power to make appropriations; rather the 

Legislature has enacted a mathematical distribution formula which the Department 

administers. 

The Nevada Constitution gives the Legislature the power to enact laws concerning 

appropriations from the treasury. Nev. Const. art. 4, § 17, However, it is the function of the 

executive department to execute those laws. Nev. Const. art. 5, § 7. See also Galloway v. 

Truesdell, 83 Nev. 13, 20, 422 P.2d 237, 242 (1967). In fact the executive branch has a 

constitutional duty to see that the laws enacted by the Legislature are faithfully executed. 

State of Nev. Emps. Ass'n. v. Daines, 108 Nev. 15, 21, 824 P.2d 276, 279 (1992). In 

executing laws, the executive branch has the power to administer appropriated funds such 

as collected taxes. North Lake Tahoe Fire Protection Dist. v. Washoe County Board of 

County Commissioners, 129 Nev. Adv. Op. 72, 310 P.3d 583, 589 (2013). Here, the 
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1 Legislature enacted a law concerning the administration of appropriated funds and the 

2 Department is simply executing it. 

3 	No separation of powers violation has been found in similar factual situations where 

4 the statutes at issue provide specific formula for the calculation of taxes to be distributed to 

5 local governments. In State of Nevada ex rel. Brennan v. Bowman, 89 Nev. 330, 512 P.2d 

6 1321 (1973), the Nevada Supreme Court considered a challenge to a revenue bond law 

7 enacted by Clark County. The Nevada Supreme Court found that the law did not unlawfully 

8 delegate legislative authority in contravention of Nev. Const. art. 3, § 1 because adequate 

9 standards were specified in the law, the purpose was stated with particularity, and the 

10 legislative guides were clear for the counties to follow. Id. at 334, 512 P.2d at 1323. 

11 Similarly, in City of Las Vegas v. Mack, 87 Nev. 105, 481 P.2d 396 (1971), a shop-owner 

12 argued that the County-City Relief Tax law unconstitutionally delegated the legislative power 

13 to impose a tax to boards of county commissioners. The Nevada Supreme Court again 

14 found no constitutional violation because the statute left nothing to the discretion of the 

15 county commissioners. Id. at 109, 481 P.2d at 398. 

16 	In this case the C-Tax allocations, codified at NRS 360.680 and 360.690, provide 

17 clear direction to the Department of Taxation in the calculation of taxes to be distributed to 

local governments. The City of Fernley has not identified any facts tending to show that the 

Department has done anything other than execute the laws enacted by the Legislature. In 

its Complaint, Fernley admits that the C-Tax system is not designed to allow the Department 

to make any meaningful adjustments. Complaint, p. 4, II. 16-21. Further, Fernley alleges 

that the Department applies a mathematical formula and that its concern is to ensure that the 

necessary mathematical calculations are performed correctly. Opposition to Renewal of 

MTD, p. 24, II. 21-23. Thus according to the facts alleged by Fernley, the statute is clear and 

leaves nothing to the discretion of the Department. 

26 
	

There are simply no facts which, if proved, would state a claim tor violation ot the 

27 Separation of Powers Clause of the Nevada Constitution. Accordingly, judgment in favor of 

18 

19 

20 

21 

22 

23 

24 

25 

28 Defendants on Plaintiffs second claim for relief is warranted. Case No. 66851 
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1 
	

G. 	There are No Facts to Support a Claim that the C-Tax System is a Local or 

	

2 
	 Special Law. 

	

3 	Article 4, § 20 of the Nevada Constitution states in relevant part, "[T]he legislature 

4 shall not pass local or special laws in any of the following enumerated cases-that is to say. . 

5 . For the assessment and collection of taxes for state, county, and township purposes." The 

6 tax statutes at issue in this case do not violate Article 4, § 20 for two reasons. First, the 

7 constitutional provision at issue applies to assessment and collection of taxes; it does not 

8 apply to the disbursement or appropriation of taxes. Second, the C-Tax system is not a 

9 special law either on its face or as applied to Fernley. 

	

10 	Nevada cases discussing the assessment and collection of taxes for purposes of 

11 Article 4, § 20 primarily concern legislation directing counties to levy taxes for particular local 

12 purposes. Gibson v. Mason, 5 Nev. 283 (1869) concerned legislation directing Ormsby 

15 

16 

17 

18 
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0 a) 	13 County to issue bonds to the Virginia and Truckee Railroad Co., and to levy a tax for the 

co 14 interest on and redemption of those bonds. The Nevada Supreme Court explained, - or, 
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We are clearly of opinion that the constitutional provision 
simply prohibits special legislation regulating those acts which the 
assessors and collectors of taxes generally perform, and which 
are denominated "assessment" and "collection of taxes;" and that 
it does not inhibit the Legislature from authorizing or directing the 
County Commissioners from levying a special tax by the passage 
of a local law. 

Id. at 305. 

This principle was relied on in Washoe County Water Conservation Dist. v. Beemer, 56 

Nev. 104, 107, 45 P.2d 779, 782 (1935) (finding legislation requiring Washoe County to 

issue bonds and levy a tax for payment thereof to pay for improvements along the Truckee 

River, "was not a law for the assessment and collection of taxes, as those words are used in 

said section 20."); Cauble v. Beemer, 64 Nev. 77, 89, 177 P.2d 677, 682 (1947) (finding 

legislation requiring Washoe County to issue bonds and levy a tax to pay such bonds for 

improvements to Washoe General Hospital clearly, Is not a law for the assessment and 

collection of taxes, as those words are used in Sec. 20, Art. IV of the Constitution of the 

State of Nevada."); and, City of Reno v. County of Washoe, 94 Nev. 327, 
33511T. °*iikib ' 
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1 465 (1978) (upholding Washoe County Airport Authority power to levy and collect taxes, and 

2 to fix a rate of levy, subject to the approval of Washoe County). 

3 	Fernley's Complaint does not concern functions performed by assessors and 

4 collectors of tax. Rather, Fernley's Complaint concerns the distribution of tax. Specifically, 

5 Fernley seeks a larger distribution of C-Tax revenues. Fernley claims it, "has been rebuffed 

6 in its efforts to obtain a larger share of the distribution to Lyon County." Complaint, p. 4, II. 

7 22-23. Fernley further alleges its, "inability to obtain any adjustment to its C-Tax distribution 

8 severely limits Fernley's ability to operate and plan for its future." Id. at p. 5, II. 1-2. Since 

9 Fernley's challenge concerns the distribution of taxes rather than the assessment and 

10 collection of taxes, Nev. Const. art. 4, § 20 is not implicated. 

11 	Even if Fernley's claims concerned the assessment and collection of taxes, the 

12 legislation at issue is not a special or local law because it is applied to Fernley in the same 

13 manner as any other local government in the State of Nevada. The taxes distributed 

14 pursuant to NRS 360.680 and 360.690 are distributed to local government throughout the 

15 entire state of Nevada. The C-Tax legislation does not single out one entity or local 

16 government. 

17 	The cases cited by Fernley are inapposite. Clean Water Coalition v. The M Resort, 

18 LLC, 127 Nev. Adv. Op 24, 255 P.3d 247 (2011) concerned fees collected by the Clean 

19 Water Coalition, which was created pursuant to an interlocal agreement between four 

20 political subdivisions in Southern Nevada. It did not concern fees collected statewide. Town 

21 of Pahrump v. County of Nye, 105 Nev. 227, 773 P.2d 1224 (1989) concerned the transfer of 

22 certain powers and functions from Nye County to the unincorporated town of Pahrump. The 

23 legislation applied only to those two entities; again it did not apply statewide. Lastly, 

24 Attorney General v. Gypsum Resources, 129 Nev. Adv. Op. 4, 294 P.3d 404 (2013) 

25 concerned the zoning of land adjacent to Red Rock Canyon Conservation Area. It was not a 

law that applied to the entire State of Nevada. 

Here, the C-Tax system is not a statute that relates only to the City of Fernley. The C-

Tax system is applied to counties, local governments, and special districts il8tVg4k* 

26 

27 

28 
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1 State of Nevada. The City of Fernley alleges that it is the only municipality to incorporate in 

2 Nevada since the C-Tax system was implemented in 1997. But there is no allegation and no 

3 facts tending to show that the law would apply differently to any other municipality that 

4 incorporated after 1997. 

5 	In Damus v. County of Clark, 93 Nev. 512, 569 P.2d 933 (1977), the Plaintiff argued 

6 that a law allowing any county with a population in excess of 200,000 to issue special 

7 obligation bonds violated Nev. Const. art. 4, § 20 because it only applied to Clark County. 

8 The Court first noted that, "every act passed by the legislature is presumed to be 

9 constitutionar Id. at 516, 569 P.2d at 935. The Court then found, "[T]he fact the law might 

10 apply only to Clark County is of no consequence, for if there were others, the statute would 

11 then also apply. It therefore conforms to the constitutional mandates that there shall be no 

12 local or special laws, and that general laws shall have uniform operation. Id. at 518, 569 

13 P.2d at 936 (citations omitted). Thus the fact that Fernley is the only city to incorporate is of 

14 no consequence since the law would apply to any other newly incorporated city, if there were 

15 any. 

Fernley argues that it should receive similar distributions to cities of comparable size. 

The fact that the law is not based on population does not make it unconstitutional. But it is 

worth noting that Fernley receives less than other cities because it does not provide the 

same level of services. Plaintiff's, Exhibit "30" pp. 27-28; see also Exhibit "1" to Defendants' 

Motion to Dismiss filed August 3, 2012. 

The City of Fernley has the burden to demonstrate that the law is unconstitutional. 

Nev. Const. art. 4, § 20 is not implicated since the City of Fernley's challenge concerns the 

distribution of taxes and not the assessment and collection of taxes. Even if Nev. Const. art. 

4, § 20 is applicable, there are simply no facts that would tend to show that the C-Tax is a 

special law with respect to the City of Fernley because the legislation applies Statewide. 

Accordingly, judgment in favor of Defendants on Plaintiff's third claim for relief is also 

27 warranted. 
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H. 	There are No Facts to Support a Claim for Violation of Article 4, Section 
21 of the Nevada Constitution. 

In its fourth claim for relief, the City of Fernley claims the C-Tax system violates Nev. 

Const. art. 4, § 21, which states, "[I]n all cases enumerated in the preceding section, and in 

all other cases where a general law can be made applicable, all laws shall be general and of 

uniform operation throughout the State." As a general rule, if a statute is either a special or 

local law or both, and comes within one or more of the cases enumerated in Nev. Const. art. 

4, § 20, such statute is unconstitutional; if the statute is special or local or both, but does not 

come within any of the cases enumerated in Nev. Const. art. 4, § 20, then its constitutionality 

depends upon whether a general law can be made applicable. Damus v. Clark County, 93 

Nev. 512, 517, 569 P.2d 933, 936 (1977). 

As set forth more fully above, the C-Tax is not a special law with respect to the City of 

Fernley because the legislation is applied the same way to all local governments. The City 

of Fernley receives smaller C-Tax distributions than other cities with similar sized 

populations because the City of Fernley does not provide similar services and functions. 

Even if this Court determines that the C-Tax laws at issue are local or special, the 

laws are still permissible if a general law cannot be made applicable. In making this 

determination the Court looks to whether the challenged law best serves the interests of the 

people of the state, or such class or portion as the legislation is intended to affect, and such 

legislation will be upheld where general legislation is insufficient to meet the particular needs 

of a particular situation. Clean Water Coalition, 127 Nev. Adv. Op. 24, 255 P.3d at 259. 

Here, the clear purpose of the C-Tax is to distribute State revenue to government 

entities that provide needed services such as law enforcement and fire protection. Clearly, 

such legislation serves the best interests of the people of the State of Nevada. Accordingly, 

even if the C-Tax legislation is found to be special or local legislation, it must be upheld since 
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a general law cannot be made applicable for purposes of Nev. Const. art. 4, § 21. For these 

27 
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reasons, the Department is entitled to judgment as a matter of law with respect to Fernley's 

Case No. 66851 fourth claim for relief. 	 JA 	3603 
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ANDREA NICHOL 
Senior Deputy Attorney General 
Nevada Bar No. 6436 
5420 Kietzke Lane, Suite 202 
Reno, Nevada 89511 
(775) 688-1818 

By: 

1 V. 	CONCLUSION 

2 	In light of the foregoing, Defendant, State of Nevada, ex rel. its Department of 

3 Taxation, respectfully requests that this Court enter its order granting summary judgment in 

4 the Department's favor and dismissing Plaintiff's claims against it. 

5 	DATED this  „ZS-  day of July, 2014. 

6 	 CATHERINE CORTEZ MASTO 
Attorney General 
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1 	 CERTIFICATE OF SERVICE  

2 	I hereby certify that I am an e ployee of the Office of the Attorney General of the 

3 State of Nevada and that on this 01 4  	day of July, 2014, pursuant to NRCP 5(b) and the 

4 parties' stipulation and consent to service by electronic means, I served a ,copy of the 

5 foregoing NEVADA DEPARTMENT OF TAXATION'S REPLY TO PLAINTIFF'S 

6 OPPOSITION TO NEVADA DEPARTMENT OF TAXATION AND NEVADA TREASURER'S 

7 RENEWAL OF MOTION TO DISMISS, by electronic mail directed to the following: 

Joshua Hicks, Esq. 
Brownstein Hyatt Farber Schreck, LLP 
50 West Liberty Street, Suite 1030 
Reno, NV 89501 
jiiicks@bhfs.com  

Clark Vellis 
Cotton, Driggs, Walch, Holley, Woloson & Thompson 
800 South Meadows Parkway, Suite 800 
Reno, NV 89521 
cvellis@nevadafirm.cotn 

Brandi Jensen, Fernley City Attorney 
Office of the City Attorney 
595 Silver Lace Blvd. 
Fernley, NV 89408 
bjensen@cityoffemley.org  

Kevin Powers, Esq. 
Dan Yu, Esq. 
Legislative Counsel Bureau 
401 S. Carson Street 
Carson City, NV 89701 
kpowers@lcb.state.nvus 
dan.yu@lcb.state.nv.us  
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An Employee of the Office 
of the Attorney General 
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1 Joshua J. Hicks, Nevada Bar No. 6679 
	

RECD & FILED 
BROWNSTEIN HYATT FARBER SCHRECK, LLP 

2 50 West Liberty Street, Suite 1030 
Reno, Nevada 89501 
	 BR JUL 25 PH 2:50 

3 	Telephone: 775-622-9450 
	

ALAN 111.0Vri--; Facsimile: 775-622-9554 
4 Email: jhicks@bhfs.com 	 Cl F 
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5 Clark V. Vellis, Nevada Bar No, 5533 
COTTON, DRIGGS, WALCH, HOLLEY, WOLOSON & THOMPSON 

6 800 South Meadows Parkway, Suite 800 
Reno, Nevada 89521 

7 Telephone: 775-851-8700 
Facsimile: 775-851-7681 

8 Email: cvellis@nevadafirm.com  

9 Brandi L. Jensen, Nevada Bar No. 8509 
Fernley City Attorney 

10 OFFICE OF THE CITY ATTORNEY 
595 Silver Lace Blvd. 

11 Fernley, Nevada 89408 

12 Attorneys for the City of Fernley, Nevada 

13 	 IN THE FIRST JUDICIAL DISTRICT COURT 

14 	 OF THE STATE OF NEVADA IN AND FOR CARSON CITY 

15 	CITY OF FERNLEY, NEVADA, a 
Nevada municipal corporation, 

16 
Plaintiff, 

17 
v. 

18 

Case No.: 12 OC 00168 1B 

Dept. No.: I 

STATE OF NEVADA ex rel. THE NEVADA 
DEPARTMENT OF TAXATION; THE 
HONORABLE KATE MARSHALL, in her 
official capacity as TREASURER OF THE 
STATE OF NEVADA; and DOES 1-20, 
inclusive, 

Defendants, 

NEVADA LEGISLATURE, 

Intervenor. 
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1 	Plaintiff CITY OF FERNLEY, NEVADA (hereinafter "Fernley"), by and through its 

2 attorneys of record, Brownstein Hyatt Farber Schreck, LLP, hereby submits this reply in support 

3 of its motion for an order entering summary judgment in its favor against Defendant Nevada 

4 Legislature (the "Legislature"). This reply is based on the following memorandum of points and 

5 authorities, the attached exhibits, all other pleadings, papers, and documents on file with the 

6 Court in this action, such further documentary evidence as the Court deems appropriate, and the 

7 arguments of counsel at the hearing on this motion. For the Court's convenience, all of Fernley's 

8 exhibits are numbered consecutively, with Exhibits 1 through 33 attached to Fernley's motion, 

9 and Exhibits 34 through 36 attached to this reply. 

10 1 	INTRODUCTION.  

11 	No matter how many times the Legislature attempts to justify the burdens that Fernley 

12 must endure alone under the C-Tax, it cannot escape that the unique system of revenue collection 

13 and distribution established by the C-Tax violates the clear and unmistakable mandate of the 

14 Nevada Constitution in at least three separate and independent ways. First, the C-Tax violates 

15 the separation of powers clause set forth in Article 3, Section 1, because it has resulted in the 

16 Legislature's abdication of its authority over the collection and appropriation of C-Tax revenues 

17 to the Executive Branch. Second, the C-Tax violates the prohibition against local or special laws 

18 set forth in Article 4, Section 20, because it has effectively singled out Fernley for burdens not 

19 imposed on any other Nevada city. Third, the C-Tax violates the requirement set forth in Article 

20 4, Section 21, that all laws must operate generally and uniformly throughout the State because it 

21 is a local or special law that readily could have been made generally applicable. Thus, on each of 

22 these grounds, Fernley respectfully requests that the Court grant its motion in its entirety and 

23 enter summary judgment in its favor at this time. 

24 II. RESPONSE TO STATEMENT OF FACTS. 

25 	A. 	The Legislature Concedes That Fernley Could Only Increase Its C-Tax 
Revenue Base By Providing Additional Services. 

27 	The Legislature does not dispute that Fernley is treated differently than ci 

28 existed when the C-Tax was enacted, acknowledging that Fernley must provide additional 
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services before it has the potential to increase its C-Tax revenue base. By contrast, it is 

undisputed that cities in existence when the C-Tax was enacted could thereafter teiniinate 

services without experiencing any reduction in its C-Tax revenue base. See, e.g., NRS Ch. 360; 

see also Exhibit 4, at 82:3-14; Exhibit 15, at 138:6-139:11. 

B. 	The Legislature Has Not Reviewed Service Levels of C-Tax Recipients to 
Determine Whether Distributions Are Appropriate. 

The Legislature claims that it "repeatedly and comprehensively" considers the C-Tax 

system, outlining various statutory adjustments. See, Legislature's Opposition, at 10:2-4. Notably 

lacking from the Legislature's overview, however, is any evidence whatsoever that the 

Legislature has ever reviewed whether C-Tax distributions are sufficient to meet local 

government service levels. If the Legislature really does engage in "comprehensive" reviews of 

the C-Tax system, there should be evidence of a Legislative review of what C-Tax is being used 

for and whether the goals of the C-Tax system, such as ensuring that revenue follows growth, are 

being accomplished. Instead, the Legislature has acknowledged that local govenwnent budgets, 

which demonstrate what C-Tax is being used for by local governments, are placed in a "file 

drawer" rather than being routinely reviewed. (Exhibit 20, at 138:14-23, 144:22-145:18). 

Further, and as undisputed by the Legislature, Fernley grew rapidly from 2001 to 2013, 

yet received only $33,018.27 more in C-Tax in 2013 than it did in 2001. (Exhibit 1). Other cities 

with much smaller levels of growth received millions more in 2013 than in 2001. For example, 

during that same time frame Mesquite's distribution increased by $2,119,650.26, Boulder City 

increased by $2,597,747.07 and Elko increased by $7,063,483.29. (Id.). If the C-Tax was 

designed to ensure that revenue follows growth, there should have been some review of these 

type of blatant discrepancies. 

The undisputed fact that the Legislature does not review whether C-Tax distributions are 

meeting local government service needs and whether revenues actually follow growth is telling, 

and proves that the C-Tax system does nothing more than preserve the status quo established in 

1997 and perpetuate artificially low distributions to recipients who had a low base distribution a 

that time. 
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1 	C. 	The City Incorporation Committee Did Not Waive Fernley's Right To Assert 
A Constitutional Challenge To The C-Tax. 

The Legislature misguidedly suggests that Femley's Incorporation Committee, comprised 

of unelected citizens, somehow waived Fernley's future right to maintain a constitutional 

challenge to the C-Tax because: (1) the committee did not base its revenue and expenditure 

projections on an anticipated increase in C-Tax revenue; and (2) the committee knew that 

incorporation as a city would not automatically result in Fernley's receipt of additional C-Tax 

revenue. See Legislature's Opposition, at 17: 8-14. Not only is the State unable to cite any 

authority to support the notion that such a committee is empowered to waive a city's legal rights 

prior to its incorporation, it is well-settled that "waiver is the intentional relinquishment of a 

known right" See Ma/than v. MGM Grand Hotels, Inc., 100 Nev. 593, 596, 691 P.2d 421, 423 

(1984). The Legislature provides no evidence that the incorporation committee intentionally 

waived Femley's right to challenge the C-Tax on the constitutional grounds asserted in its 

complaint, assuming that the committee could somehow bind Fernley in the future exercise of its 

legal rights once it formally became a city (which it could not). Committee members also could 

not have reasonably anticipated the circumstances that would confront Fernley, such as the rapid 

population growth that followed its incorporation. The Legislature's reliance on Fernley's 

incorporation process therefore is misplaced, and has no bearing on the validity of Fernley's 

claims under the Nevada Constitution. 

D. 	The Undisputed Evidence Contradicts The Legislature's Assertion That 
Fernley Has Failed To Make An Effort To Negotiate An Agreement With 
Lyon County For The Redistribution Of C-Tax Revenue. 

The Legislature mistakenly posits that Fernley has not improved its C-Tax revenue base 

because it has neglected to take advantage of the opportunity to negotiate a cooperative or 

interlocal agreement that would have redistributed some of Lyon County's C-Tax revenue to 

Fernley in exchange for Fernley assuming one or more of the services provided on its behalf by 

Lyon County. See Legislature's Opposition, at 15:6-17:14. In making this unfounded charge, the 

Legislature downplays Fernley's evidence that it has unsuccessfully soug 

cooperative or interlocal agreement with Lyon County to obtain a more favorable redistribution of 
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1 	C-Tax revenue. See Exhibit 3, at 59:14-25. This undisputed evidence establishes that Fernley 

2 sought a 10 percent redistribution of Lyon County's C-Tax revenue on one occasion, and a 

3 $200,000 redistribution on another, with the intent to use the additional funds to, among other 

4 things, undertake necessary road repairs, upgrade city parks, and provide more police services. 

5 See id.; see also Exhibit 29. 

	

6 	The Legislature goes further and suggests that Lyon County provides twelve different 

7 services to Fernley, implying that Fernley is somehow deserving of less C-Tax as a result. What 

8 the Legislature neglects to say, however, is that all of these services are requited to be provided at 

9 the county level. See Exhibit 36. 

	

10 	Finally, the Legislature has not disputed the opinions of Fernley's designated expert 

11 witnesses which establish that Fernley's infrastructure and public safety remain significantly 

12 underfunded and understaffed because of Femley's low C-Tax revenue base. See Exhibit 31. 

13 Thus, it is undisputed that Fernley has diligently but unsuccessfully tried to obtain a cooperative 

14 or interlocal agreement. 

E. The Legsislature Confirms That Few C-Tax Recipients Enter Into  
Cooperative Or InterlocaI Agreements For The Reallocation Of C-Tax 
Revenue.  

At the same time it erroneously blames Fernley for not having entered into a cooperative 

or interlocal agreement with Lyon County, and implies that it was not difficult cult for Fernley to 

effectuate such an agreement. The Legislature essentially confirms that there have been no 

meaningful cooperative or interlocal agreements for the redistribution of C-Tax revenue since the 

system was adopted in 1997. See Legislature's Opposition 11:21-17:14. The Legislature has 

submitted no evidence of any other cooperative or interlocal agreement, or any evidence of a 

governmental entity assumi-ng responsibility for services provided by another government entity 

in exchange for a redistribution of C-Tax revenue. 

F. All Facts That Remain Uncontroverted By The State Should Be Adjudicated  
In Fernley's Favor.  

The Legislature has made no attempt to controvert many of the facts set forth in Fernley's 

motion. For example, the Legislature does not dispute Femley's complaint that its C-Tax 
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1 distributions are only a fraction of the C-Tax revenues received by comparably sized Nevada 

2 	cities, Fernley's account of the Legislature's unwillingness to grant it relief, or Fernley's 

3 	assertions regarding the impacts on its public safety service levels, roads, and public works that 

4 have resulted from artificially low C-Tax distributions. The Court should adjudicate all such 

5 undisputed facts in Femley's favor. 

6 III. ARGUMENT. 

A. 	Conflicting Interpretations of Certain C-Tax Provisions Between_ the 
Executive and Legislative Branches Confirm that Fernley Has No Chance of a 
C-Tax Distribution Outside of a Judicial Resolution.  

It bears repeating that Fernley did not name the Legislature as a defendant in this case, but 

instead the Legislature forcibly intervened. Now, the Legislature has taken the position that 

certain C-Tax statutes should be interpreted differently than how those provisions have 

historically been interpreted by the State.' 

As pointed out in Fernley's motion for summary judgment, NRS 360.740 provided 

Fernley a one-year window to request an adjustment based on The provision of additional services. 

This interpretation is based on a plain reading of reading of the statute, which states that such a 

request must be made "on or before December 31 of the year immediately preceding the first 

fiscal year that the local government or special district would receive money from the [C-Tax] 

Account ." See NRS 360.740(2) (emphasis added). The executive branch of the government, 

via the State, provided Fernley with a consistent interpretation. See Exhibit 24. Nonetheless, the 

Legislature would read the word "first" out of the statute and say that adjustments could be made 

in any year. Not only is that interpretation inconsistent with the plain language of the statute, but 

it is inconsistent with the interpretation of the branch of government charged with enforcing the 

law. 

Similarly, the Legislature argues that the plain language of NRS 360.740(1) should be 

disregarded. Fernley pointed out that in order to obtain an adjustment for police services, a 

1  The Legislature raises arguments based on laches, sovereign immuni ty .:- 
limitations by reference to the State's opposition. See Legislature's Opposition, at 24 n.9. 
Fernley addresses the inapplicability of those defenses in its other briefs. To avoid unnecessary 
repetition those arguments will not be repeated here. 
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1 municipality must already have a police department. But without funds to stand up a police 

2 department, that is an impossible situation. Notably, the State did not disagree with Fernley's 

3 claim that NRS 360.740(1) creates a catch-22 for any municipality seeking an adjustment based 

4 on the provision of police services. Regardless, the State and Legislature have vigorously 

5 opposed Fernley's efforts to obtain relief at all levels, Lyon County has refused to consider even 

6 modest redistributions, and Lyon County has even retained a lobbyist to work against Fernley 

7 (who also sits as a member of the Committee on Local Government Finance who would consider 

8 any such adjustment). 2  Any further attempts to seek an adjustment would be futile. 

9 	Most significantly, the conflicting interpretations between the State and the Legislature 

10 further demonstrates the futility of seeking relief outside of this case. There is no question that 

11 Fernley has tried but been unsuccessful in obtaining a C-Tax adjustment. If the Executive and 

12 Legislative branches of the State Government cannot even agree on how the statutes should be 

13 interpreted, Fernley has no chance of getting an adjustment outside of a judicial determination in 

14 	its favor, 

B. 	The C-Tax Violates The Separation Of Powers Clause Of The Nevada 
Constitution As A Matter Of Law. 

1. 	Fernley Has Standing To Bring A Separation Of Powers Claim 
Against the State. 

The Legislature erroneously asserts that Fernley lacks standing to maintain a separation of 

powers claim. See Legislature's Opposition, at 24:16-25:14. It is well-settled that local 

governments have standing to state such a claim. See City of Austin v. Quick, 930 S.W.2d 678, 

683-84 (Tex.App. 1996); State v. Fairbanks North Star Borough, 736 P.2d 1140, 1142 (Alaska 

1987); see also John Martinez, Local Government Law, Pt. I, Ch.3, § 3.2 ("local government units 

are held to have standing to invoke the following state constitutional provisions against the state: 

, • . (3) separation of powers"). Here, the basis of Fernley's separation of powers claim is that the 

Legislative Branch unconstitutionally delegated its authority to appropriate funds to the Executive 

2  Incredibly, the Legislature goes so far as to suggest that Fernley should disincorporate. See 
Legislature's Opposition, at 22 n.8. Given that the Legislature has n   1 cfmtested FernIfT', 
contention that the public safety levels provided by Lyon County in Fernley are well below 
national and state standards, and that Fernley's infrastructure is in a severe state of disrepair, such 
cavalier comments only confirm that Fernley has no option but to seek relief from this Court. 
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1 Branch. See Exhibit 2, at 6:1-22. Fernley therefore has stated a classic separation of powers 

2 claim — it alleges that the C-Tax violates the separation of powers of the Executive and 

3 Legislative Branches, two of the three branches of our state government. See id. 

4 	The mistaken premise of the Legislature's standing challenge is that only the three 

5 branches of government may assert violations of the separation of powers clause. See 

6 Legislature's Opposition, at 24:15-48. The separation of powers clause does not only protect the 

7 rights of the three branches of government, as the Legislature inaccurately maintains. See id. The 

8 United States Supreme Court has observed, for example, that "the claims of individuals—not of 

9 Government departments—have been the principal source of judicial decisions concerning 

10 separation of powers and checks and balances." See Bond v. United States, 131 S.Ct. 2355, 2365 

	

11 	(2011) (further pointing out that "individuals, too, are protected by the operations of separation of 

12 powers and checks and balances"). Fernley has standing to maintain this claim because, just as its 

13 rights under Article 4, Section 20 and 21 of the Nevada Constitution have been violated by the C- 

14 Tax, it has indisputably suffered injury to its constitutional rights because of the separation of 

15 powers violation that resulted from the enactment and. enforcement of the C-Tax. See Citizens for 

16 Cold Springs v. City of Reno, 125 Nev. 625, 632, 218 P.3d 847, 851-52 (2009); Cohen v. Mirage 

17 Resorts, Inc., 119 Nev. 1, 19, 62 P.3d 720, 732 (2003); see also Clinton v. City of New York, 524 

18 U.S. 417, 434-35 (1998) C[oince it is determined that a particular plaintiff is harmed by the 

19 defendant, and that the harm will likely be redressed by a favorable decision, that plaintiff has 

20 standing.— regardless of whether there are others who would also have standing to sue"). 

	

21 	The essence of the Legislature's argument is that a violation of the separation of powers 

22 clause should not be redressed if a political subdivision, such as Fernley, is the only complaining 

23 party. The Legislature cites no Nevada Supreme Court decision to support such a notion, which 

24 ignores the importance placed on the separation of powers by the plain language of the Nevada 

25 Constitution. See Nev. Const., art. 3, § 1. Not only has Nevada "embraced" the separation of 

26 powers doctrine, it has "incorporated it into its constitution." See Commin on Ethics v. Hardy, 

27 125 Nev. 285, 291-92, 212 P.3d 1098, 1103-04 (2009). The Nevada Constitution therefore "goes 

28 one step further" than the United States Constitution, which merely "expresses separation of 
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powers through the establishment of the three branches of government." See id. It would 

undermine the significance of the separation of powers doctrine if a local government could not 

allege that the state government has exceeded its constitutional authority. 

Finally, the Legislature digresses into an irrelevant discussion which suggests that the 

separation of powers doctrine is inapplicable to local governments. See Legislature's Opposition, 

at 25:1-8. Whether a claim can be made that a local government violated the doctrine is 

inconsequential here, where no such claim is at issue. Fernley has standing to bring .  a claim 

pursuant to Article 3, Section 1, of the Nevada Constitution as a matter of law. 

2. 	The Legislature Has Violated The Separation Of Powers Clause By 
Relinquishing Its Authority To Collect And Appropriate C-Tax 
Revenues To The Executive Branch. 

11 	The Legislature obscures the role played by the Executive Branch in the execution of the 

12 C-Tax in an effort to conceal the law's constitutional infirmities, including its violation of the 

13 separation of powers clause of the Nevada Constitution. The Court should reject the Legislature's 

14 theory for the reasons set forth in Fernley's motion, and for at least two additional reasons: 

15 	-- First, the Legislature seeks to distract from the relevant inquiry by purporting to 

16 characterize the C-Tax as an "ongoing appropriation which operates prospectively on a recurrent 

17 basis." See Legislature's Opposition, at 25:22-26:1. In doing so, the Legislature apparently 

18 would like to divert the Court's attention from the unique nature of the C-Tax system, which 

19 requires the Department to collect revenue from the subject taxes, deposit such revenue into a 

20 segregated State account called the Local Government Tax Distribution Account ("C-Tax 

21 Account"), and then distribute the revenue from the C-Tax Account to the designated recipients 

22 without any involvement by the Legislature and without any determination that the Legislature's 

23 	objectives are being fulfilled. See NRS 360.660 et. seq.; see also Exhibit 6, at 1077; Exhibit 20, 

24 at 144:22-145:18. The Legislature does not dispute that it cannot delegate its power to make 

25 appropriations, yet that is precisely the effect of this statutory scheme. The absence of any 

26 legislative participation or oversight has left the Executive Branch, acting through the 

27 Department, solely responsible for the collection and appropriation of C-Tax revenues. The result 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

28 is the clear and unmistakable violation of the separation of powers clause of the Nevada 
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1 	Constitution as a matter of law. See Nev. Const., art. 3, § 1. 

	

2 	-- Second, contrary to the Legislature's notion otherwise, the Executive Branch is not 

3 merely "administering" appropriated funds in accordance with its constitutional authority. See 

4 Legislature's Opposition, at 25:22-26:1. Even if the Legislature's characterization were correct 

5 (which it is not), however, the Executive Branch may not administer appropriated funds in a 

6 manner that conflicts with the legislative purpose. See X Lake Tahoe Fire Prot. Dist. v. Washoe 

7 Cmpi, Bd. of Cnt)). Comm'rs, 129 Nev.Adv.0p, 72 slip op., at 10-11, 310 P.3d 583, 589 (2013) 

8 (the Executive Branch has a "general power" to "administer appropriated funds, so long as doing 

9 so does not conflict with legislative purpose"). That is precisely what the Executive Branch 

10 would be doing here under the Legislature's theory, where the stated legislative purpose 

11 underlying the C-Tax was to direct revenue to areas experiencing growth while Fernley is the 

12 prime example of revenue distribution not following growth. 

	

13 	In sum, because the Legislature has indisputably abdicated its exclusive constitutional 

14 authority over the collection and appropriation of C-Tax revenues to the Executive Branch, the 

15 Court should hold that the C-Tax violates Article 3, Section 1, of the Nevada Constitution as a 

16 matter of law. 

C. 	The C-Tax Is A Local Or Special Law In Violation Of The Nevada 
Constitution As A Matter Of Law. 

By its plain terms, the C-Tax violates Article 4, Section 20, of the Nevada Constitution 

because it is a local Or special law that involves "the assessment and collection of taxes for state, 

county, and township purposes." See Nev. Const., art. 4, § 20; Attorney General v. Gypsum Res., 

LLC, 129 Nev.Adv.0p. 4, slip op. at 9-10, 294 P.3d 404, 409 (2013). The Legislature mistolrenly 

disputes that a violation of Article 4, Section 20, has occurred, claiming that the C-Tax is broadly 

applicable and does not single out Fernley in any way. See Legislature's Opposition, at 28:4:6. In 

doing so, the Legislature overlooks that a law (like the C-Tax) is local or special, and accordingly 

violates Article 4, Section 20, even though it has broad applicability when it has the effect of 

19 

20 

21 

22 

23 

24 

25 

26 

27 burdening a particular locality, such as Fernley. See, e.g., Clean Water Coal. v. The M Resort, 

LLC, 127 Nev.Adv.0p. 24, slip op. at 14-18, 255 P.3d 247,255-56 (2011). It is undisputed that 
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1 the C-Tax burdens no other Nevada city like it burdens Fernley, as the only city to have 

2 incorporated in this State since the C-Tax was adopted. To illustrate this burden, if Fernley 

3 rapidly grew to become the largest city in Nevada by population, it would continue to receive 

4 only a fraction of the C-Tax revenue appropriated to Las Vegas, or even Boulder City and 

5 Mesquite. Under these circumstances, it is untenable for the Legislature to maintain that the C- 

6 Tax is not a local or special law that contravenes Article 4, Section 20. 

7 	To advance its subjective litigation interests, the Legislature exacerbates its error by 

8 further inaccurately contending that Article 4, Section 20, is not implicated here because Fernley's 

9 claims relate to the distribution of taxes rather than to the assessment and collection of taxes. See 

10 Legislature's Opposition, at 29:2-6. The Legislature cannot avoid that the collection and 

11 distribution of C-Tax revenue are inextricably intertwined. The Court has to look no further than 

12 the name of the segregated State account used for the deposit of the revenue collected pursuant to 

13 the C-Tax — the Local Government Tax Distribution Account — to reach this conclusion. The 

14 Legislature disregards that C-Tax revenue is collected and then deposited into this segregated 

15 account, which the Department's Executive Director administeis, instead of the state general fund, 

16 which the Legislature appropriates every bieimium 3 . See NRS 360.605; NRS 360.660; NRS 

17 360.680. Because the collection and distribution of C-Tax revenue function together in this 

18 manner, it is impossible to isolate the collection of C-Tax revenue from the distribution of such 

19 revenue. Thus, by definition, the C-Tax is a local or special law that violates Article 4, Section 

20 20, as a matter of law. 

11 	The C-Tax Violates The General And Uniform Clause Of The Nevada 
Constitution As A Matter Of Law. 

22 

The Legislature understandably ignores Fernley's extensive analysis of Anthony v. State, 

94 Nev. 338, 580 P.2d 939 (1978), which is directly on point and compels the conclusion that the 

C-Tax violates Article 4, Section 21, of the Nevada Constitution. See Fernley's Motion, at 28:6- 

26 
3  The Legislature mistakenly claims that if the C-Tax is violative of l , 	 9n, 

legislative distributions would be "constitutionally suspect." See Legislature's Opposition, at 29 
n. 13. This is untrue because other legislative appropriations are not inextricably intertwined with 
collections as with the C-tax system 

21 

23 

24 

25 

27 

28 
Case No. 66851 

:IA 	3616 11 



1 23. The Legislature cannot avoid the impact of Anthony on the constitutionality of the C-Tax, 

2 however, by failing to acknowledge its precedential effect. Simply stated, the C-Tax does not 

3 survive scrutiny under Article 4, Section 21, of the Nevada Constitution for the same reasons that 

4 the statutes at issue in Anthony were held unconstitutional — the C-Tax continues to perpetuate the 

5 status quo of 1997 to protect the fiscal policy of participants in the system at that time while 

6 depriving subsequently established local governments, such as Fernley, of its benefits. Based on 

7 Anthony alone, the Court should summarily hold that the C-Tax violates the general and uniform 

8 clause of the Nevada Constitution as a matter of law. 

9 	Equally unavailing to the Legislature is its conclusory assertion that the C-Tax must be 

10 upheld because the Legislature could have reasonably "believed" that a special or local law was 

11 necessary to serve the public interest. See Legislature's Opposition, at 30:1-5. Not only has the 

12 Legislature provided no evidence that it had such a "belief" it readily could have enacted a 

13 general law relating to the collection and appropriation of the six taxes that comprise the C-Tax. 

14 Specifically, the C-Tax could have required that the taxes be collected, deposited into a fund 

15 segregated for local governments, and appropriated biennially by the Legislature after a careful 

16 review of local government budgets. See Fernley's Motion, at 27:18-22. It is well-settled that a 

17 special or local law is unconstitutional where, as here, a general law could have been made 

18 applicable. See Clean Water Coal., 127 Nev.Adv.0p. 24, slip op. at 14, 255 P.3d at 255. 

19 Despite the Legislature's stated goal of directing tax dollars to higher growth areas through the C- 

20 Tax, it is undisputed that the Legislature does not review how recipients spend the C-Tax revenue 

21 distributed to them, and that the Department does not assess whether the C-Tax functions 

22 	correctly or fulfills legislative objectives. See Exhibit 5, at 90:7-18; Exhibit 7, at 37:11-38:8, 

23 	42:7-22, 56:23-57:1, 58:8-16, 59:4-19; Exhibit 15, at 72:16-20. 

24 	Finally, the Legislature untenably contends that Fernley receives smaller C-Tax 

25 distributions than comparably sized Nevada cities because it is not similarly situated with them. 

26 Undermining such a notion is the State's discovery responses in this action, which confirm that 

27 law enforcement and other government services are not determiir/C ■yk, 	of Feiuley 	 -T= 

28 distributions. For example: 

Case No. 66851 
JA 	3617 12 



2 

3 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I 

7 

By: 
'shua I Hicks, Nevada Bar No. 6679 

50 West Liberty Street, Suite 1030 
Reno, Nevada 89501 
Telephone: 775-622-9450  

Attorneys for the City of Fernley, Nevada 
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INTERROGATORY NO. 19:  If you are claiming that C-Tax distributions to 
Fernley, Nevada are based in any way on the provision of public safety or other 
government services, please set forth in detail each and every fact which supports 
such a claim. 

SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 19:  C-Tax 
distributions to Fernley, Nevada are not based on the provision of _public safety 
or other government services. However, it is possible that the City of Fernley 
could seek additional C-Tax revenue pursuant to NRS 360.730 and/or 354.598747 
via cooperative agreement with other local governments and/or by assuming the 
functions of another local government or district. 

See Exhibit 19, at 2:14-21 (emphasis added). In addition, it is undisputed that the Legislature 

does not require a reduction in the revenue base of a C-Tax recipient that stops providing a 

service, including law enforcement, regardless of the cost savings. See, e.g., NRS Ch. 360; see 

also Exhibit 4, at 82:3-14; Exhibit 15, at 138:6-139:11. The only reasonable conclusion that can 

be reached based on such evidence is that the nature and cost of services provided by a C-Tax 

recipient is inconsequential to the amount of its C-Tax distribution. Under these circumstances, 

the Legislature is merely further attempting to perpetuate the status quo of 1997 at Fernley's 

expense and in contravention of the mandate of Article 4, Section 21, of the Nevada Constitution. 

1ST. CONCLUSION.  

For the foregoing reasons, and the reasons set forth in its moving papers, Fernley 

respectfully requests that the Court grant this motion in its entirety and enter summary judgment 

in its favor, granting declaratory, injunctive, and monetary relief to Fernley so that past and future 

C-Tax distributions meet constitutional standards. 

DATED this  5  day of July, 2014. 

BROWNS TEIN HYATT FAR13ER SCHRECK, LLP 
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Brenda J. Erdoes, Esq. 
Kevin Powers, Esq. 

12 kpowers@lcb.statemv.us  
I. Daniel Yu, Esq. 
dan.yu®Icb.statemv.us  
Legislative Counsel Bureau 
401 South Carson Street 
Carson City, Nevada 89701 
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1 	 CERTIFICATE OF SERVICE 

2 	I HEREBY CERTIFY that I am au employee of BROWNSTEIN HYATT FARBER 

3 SCHRECK, LLP, and that on this 92,6  clay of July, 2014, I caused to be served via hand 

4 delivery, a true and correct copy of the above foregoing REPLY IN SUPPORT OF 

5 PLAINTH 'S MOTION FOR SUMMARY JUDGMENT AGAINST DEFENDANT 

6 NEVADA LEGISLATURE properly addressed to the following: 

7 
Andrea Nichols, 'Esq. 

8 anicho1s@agmv.gov  
Office of the Attorney General 
5420 Kietzke Lane, Suite 202 
Reno, Nevada 89511 
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. 10 

tein Hyatt Farber Schreck, LLP 
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DECLARATION OF JOSHUA J. HICICS, ESQ. 

1, Joshua J. Hicks, Esq., hereby declare as follows: 

1. I am an attorney at the law firm of Brownstein Hyatt Farber Schreck, LLP, counsel 

of record for Plaintiff City of Fernley, Nevada in Case No. 12 OC 00168 1B, currently pending 

before the First Judicial District Court, Carson City, Nevada. I submit this declaration in support 

of the Reply In Support Of Plaintiffs Motion For Summary Judgment Against Defendant Nevada 

Legislature. I have personal knowledge of the facts set forth herein, and if called upon to do so, 

am competent to testify thereto. 

2. A true and correct copy of excerpts from the "Petition For Writ Of Mandamus" 

filed in State of Nevada ex rel. The Nevada Department of Taxation, et al v. The First Judicial 

District Court, et al., Nevada Supreme Court Case No. 62050, which has been maintained within 

my office's files, is attached hereto as Exhibit "34." 

3. A true and correct copy of excerpts from the "Petitioner's Reply Brief' filed in 

State of Nevada ex rel. The Nevada Department of Taxation, et al. v. The First Judicial District 

Court, et al., Nevada Supreme Court Case No. 62050, which has been maintained within my 

office's files, is attached hereto as Exhibit "35." 

4. A true and correct copy of correspondence from Mayor LeRoy Goodman to 

Assemblywoman Marilyn Kirkpatrick dated April 3, 2012, attached hereto as Exhibit "36". 

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing 

is true and correct. 

Executed this day of July, 2014, in Reno, Nevada. 
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CITY OF FERNLEY, NEVADA, a Nevada municipal comoration, 
Plaintiff, 

V . 
STATE OF NEVADA ex rel. THE NEVADA DEPARTMENT OF TAXATION; TILE 

HONORABLE KATE MARSHALL, in her official capacity as TREASURER OF THE STATE 
OF NEVADA; and DOES 1-20, inclusive, 

Defendants, 

NEVADA LEGISLATURE, 
Intervenor 

Case No.: 12 OC 00168 1B 
Dept. No.: I 

INDEX OF EXIIMITS TO THE REPLY IN SUPPORT OF PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT AGAINST DEFENDANT NEVADA LEGISLATURE 
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Jointly Filed by Taxation and Legislature 	- 
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and Legislature 
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to Complete Discovery

City of Fernley 10/19/12 1344-1350

3 Notice of Entry of Order Granting Nevada 
Legislature's Motion to Intervene

Nevada Legislature 09/04/12 651-657

7 Notice of Entry of Order on Defendant's Motion 
for Extensions of Time to File Answer

State of Nevada/Dept Tax/ 
Treasurer

11/15/12 1354-1360

1 Notice of Non-Opposition to Legislature's Motion 
to Intervene

State of Nevada/Dept Tax/ 
Treasurer

08/06/12 59-61

2 Opposition to Motion to Dismiss and Motion for 
Continuance Pursuant to NRCP 56(F)

City of Fernley 08/20/12 331-441

3 Opposition to Motion to Dismiss and Motion for 
Continuance Pursuant to NRCP 56(F) (Cont.)

City of Fernley 08/20/12 442-625

2 Opposition to Motion to Nevada Legislature's 
Motion to Intervene

City of Fernley 08/20/12 324-330

13 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss

City of Fernley 07/11/14 2354-2445

14 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2446-2665

15 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2666-2819

16 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2820-2851

17 Opposition to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 
Dismiss (Cont.)

City of Fernley 07/11/14 2852-2899

4 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss

City of Fernley 09/28/12 662-881

5 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss (Cont.)

City of Fernley 09/28/12 882-1101

6 Opposition to Nevada Legislature's Joinder in 
Motion to Dismiss (Cont.)

City of Fernley 09/28/12 1102-1316

17 Opposition to Nevada Legislature's Joinder in 
Nevada Department of Taxation and Nevada 
Treasurer's Renewal of Motion to Dismiss

City of Fernley 07/11/14 2900-2941

20 Opposition to Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order

Nevada Legislature 07/11/14 3586-3582
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12 Opposition to Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order and Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept Tax/ 
Treasurer

07/11/14 2049-2052

17 Opposition to Plaintiff's Motion for Summary 
Judgment

Nevada Legislature 07/11/14 2942-3071

18 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3072-3292

19 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3292-3512

20 Opposition to Plaintiff's Motion for Summary 
Judgment (Cont.)

Nevada Legislature 07/11/14 3515-3567

7 Order (Converting Motion to Dismiss to Motion 
for Summary Judgment, Setting Briefing 
Schedule and Dismissing Treasurer)

First Judicial District Court 06/06/14 1451-1457

22 Order and Judgment First Judicial District Court 10/06/14 3948-4000

7 Order Denying City of Fernley's Motion for 
Reconsideration of Order Dated November 13, 
2012

First Judicial District Court 12/17/12 1361-1363

7 Order Granting A Continuance to Complete 
Discovery

First Judicial District Court 10/15/12 1341-1343

7 Order Granting in Part and Denying in Part 
Petition for Writ of Mandamus

Nevada Supreme Court 01/25/13 1373-1377

23 Order Granting Nevada Department of 
Taxation's Motion for Costs

First Judicial District Court 10/15/14 4190-4194

3 Order Granting Nevada Legislature's Motion to 
Intervene

First Judicial District Court 08/30/12 648-650

7 Order on Defendant's Motion for Extensions of 
Time to File Answer

First Judicial District Court 11/13/12 1351-1353

7 Order Pursuant to Writ of Mandamus First Judicial District Court 02/22/13 1390-1392

21 Order Vacating Trial First Judicial District Court 09/03/14 3773-3775

23 Plaintiff's Motion to Strike, or Alternatively, 
Motion to Retax Costs

City of Fernley 10/14/14 4178-4189

21 Plaintiff's Objections to Nevada Legislature's 
Proposed Order and Request to Submit 
Proposed Order and Judgment

City of Fernley 10/02/14 3846-3862

7 Pretrial Order First Judicial District Court 10/10/13 1393-1399

7 Reply Concerning Joinder in Nevada Department 
of Taxation and Nevada Treasurer's Renewal of 
Motion to Dismiss

Nevada Legislature 05/27/14 1438-1450

7 Reply in Support of Joinder in Motion to Dismiss Nevada Legislature 10/08/12 1317-1340

3 Reply in Support of Motion to Intervene Nevada Legislature 08/24/12 626-635

21 Reply in Support of Plaintiff’s Motion for Partial 
Reconsideration and Rehearing of the Court’s 
June 6, 2014 Order as to Defendant Nevada 
Legislature

City of Fernley 07/25/14 3709-3746
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20 Reply in Support of Plaintiff’s Motion for 
Summary Judgment Against Defendants Nevada 
Department of Taxation and Nevada Treasurer

City of Fernley 07/25/14 3674-3708

20 Reply in Support of Plaintiff's Motion for Partial 
Reconsideration and Rehearing of the Court's 
June 6, 2014 Order as to Defendant's Nevada 
Department of Taxation and Nevada Treasurer; 
Plaintiff's Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

City of Fernley 07/25/14 3641-3673

20 Reply in Support of Plaintiff's Motion for 
Summary Judgment Against Defendant Nevada 
Legislature

City of Fernley 07/25/14 3606-3640

21 Reply to Opposition to Countermotion for Order 
Dismissing Nevada Department of Taxation

State of Nevada/Dept 
Taxation

08/01/14 3769-3772

3 Reply to Opposition to Motion to Dismiss State of Nevada/Dept Tax/ 
Treasurer

08/27/12 636-647

20 Reply to Plaintiff's Opposition to Nevada 
Department of Taxation and Nevada Treasurer's 
Renewal of Motion to Dismiss

State of Nevada/Dept 
Taxation

07/25/14 3583-3605

7 Response to Nevada Department of Taxation 
and Nevada Treasurer's Renewal of Motion to 

City of Fernley 05/16/14 1424-1432

7 Second Stipulation and Order Regarding Change 
of Briefing Schedule

Parties/First Judicial 
District Court

03/17/14 1406-1409

7 Stipulation and Order for an Extension of Time to 
File Responses to Discovery Requests; Extend 
Certain Discovery Deadlines and Extend Time to 
File Dispositive Motions

Parties/First Judicial 
District Court

04/11/14 1410-1413

7 Stipulation and Order Regarding Change of 
Briefing Schedule and Plaintiff's Response to 
Defendant's Motion to Strike Plaintiff's Jury 
Demand

Parties/First Judicial 
District Court

02/19/14 1403-1405

12 Stipulation and Order Regarding Change of 
Briefing Schedule and Setting Hearing for Oral 
Argument

Parties/First Judicial 
District Court

06/25/14 2046-2048

7 Stipulation and Order Regarding Defendant's 
Motion to Strike Plaintiff's Jury Demand

Parties/First Judicial 
District Court

10/23/13 1400-1402

3 Stipulation and Order Regarding Joinder to 
Motion to Dismiss

Parties/First Judicial 
District Court

09/18/12 658-661

23 Transcript of Hearing Court Reporter 01/07/15 4213-4267
7 Writ of Mandamus Nevada Supreme Court 01/25/13 1371-1372
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Chairwoman Kirkpatrick stated that if there were changes that were discussed 
everybody would have the opportunity to repost their concerns. 

Assemblyman Ellison stated that Dawn Stout, Elko County was supposed to testify, 
although he did not think she was present. In addition, he indicated that Cash Minor, 
Elko County was in attendance. 

Josh Foil, Comptroller, Lyon County, stated that the County Commission Chair was 
present at the meeting, along with the County Manager, but both had to leave to 
attend a board meeting. Mr. Foil referred to the handout Churchill County Agenda 
Report (Exhibit D),  and stated that the first-tier distribution was working properly for 
Lyon County, and the second-tier distribution did not have any issues like many other 
counties. He noted that Fernley believed the city was not receiving their fair share of 
CTX within Lyon County, which he believed was a second-tier issue not a first-tier 
issue, although Fernley thought it was possibly both a first-tier and second-tier issue. 
He noted that Lyon County did not have any opposition as a county with providing 
additional CTX funding to the City of Fernley and City of Yerington. However, it was 
his understanding that CTX was like water — it flowed to where services were being 
provided. Although he has seen representations that maybe the City of Fernley 
provided 100 percent of the services for the residents, Lyon County currently provided 
law enforcement, 911 Dispatch and jail services to the City of Fernley at no charge. 
Also, Lyon County provided library services in addition to social services, senior 
services, Assessor's services, County Clerk-Treasurer services, Recorder's services, 
Public Administrator services, Public Guardian services, Justice Court, Juvenile 
Probation, District Attorney services, Search and Rescue services, Coroner services, 
and pays the State of Nevada for Health and Human Services and Pre-Sentence 
investigation services for the City of Fernley. Mr. Foli indicated that if the City of 
Fernley or City of Yerington wished to provide some of those services, and were 
allowed to statutorily, Lyon County was willing to discuss their CTX distribution and 
have it changed appropriately to fund that, under the provisions of NRS 354.598747, 
where a city or another local government could assume functions currently being 
provided by another local government. Mr. Foli noted that Lyon County was not 
opposed to the City of Fernley taking over any or all of their law enforcement 
services, and a board meeting was scheduled in April with Fernley and Yerington to 
discuss the second-tier CTX distribution. 

Mr. Foil directed the Subcommittee to the chart on page 2, Exhibit E,  which showed a 
comparison of most of the cities in Nevada they could easily obtain data for, on the 
CTX distribution currently received and how much the cities paid for public safety 
services. He noted the data was from the Department of Taxation final figures for 
CTX distribution as of June 2011. The public safety portion was obtained from the 
Comprehensive Annual Financial Reports (CAFR) found online for each of the entities 
for FY 2011. He noted the only exception were the mining counties that generated 
substantial pieces of sales tax or Supplemental City County Relief Tax (SCCRT), and 
cities such as Carlin, Winnemucca, and Elko, actually received more CTX than they 
spent on public safety services. Public safety services in the rest of the 3tat&y  
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cost more than the CTX they received. Mr. Foil indicated that the City of Fernley had 
absolutely no public safety costs and if similar to the rest of the state, the ,CTX would 
be spent on public safety services, since the county provided 100% of those services, 
along with North Lyon County Fire, a separate fire district outside of the city's 
jurisdiction or legal authority. 

Concluding his presentation, Mr. Foil noted that Lyon County did not have any issues 
with the first-tier CTX distribution and the second-tier distribution was currently 
working well; however, Lyon County was willing to negotiate the second-tier 
distribution and was willing to shift services between entities. 

Chairwoman Kirkpatrick asked Mr. Foil what kind of services Lyon County provided 
and was it because the county was so large and spanned over such a large area. 
She asked the reasoning behind the county still providing services because she 
thought the Subcommittee heard earlier that in order to incorporate, they had to 
provide services. 

Mr. Foli stated that the City of Fernley had the option to take over public safety 
services when they incorporated in 2001. For example, Lyon County provided 
Sheriff's deputies in Fernley, along with a jail and dispatch services, which were all 
public safety services. He added that North Lyon County Fire Protection District 
provided fire protection services for the City of Fernley. He noted that if Fernley had 
chosen to take any service or combination of services, and had the discussions at the 
point, Fernley would have received an allocation from Lyon County to go to the city 
coffers to pay for those services. Since Fernley chose not to provide law enforcement 
services, they did not receive additional CTX under statute. In fact the only reason 
the City of Fernley had CTX was because the city was receiving distributions when 
they were an unincorporated town providing park services previously. 

Mr. Foli said to address the question of Chairwoman Kirkpatrick, the City of Fernley 
chose not to take those services when the city incorporated. The city had every 
chance since incorporation in 2001 to discuss the issue with Lyon County and take 
over services and modify the CTX so that they received what they needed to-fund any 
services, which at this time has not occurred. 

Chairwoman Kirkpatrick asked if Lyon County had an interlocal agreement between 
the entities on some of the services and if the services were separate. Mr. Foil 
replied that at this point in time there was no interlocal agreement in place with the 
City of Fernley. He noted that there was an interlocal agreement in place for a couple 
years when Fernley originally incorporated and the county agreed to provide law 
enforcement services, but it was vague to where the funding was going to come from. 
The process continued indefinitely and Lyon County continued to provide law 
enforcement services to Fernley for no additional charge because Lyon County 
received CTX for that service. 
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process that everyone could agree that the formula was never going to be simple, but 
possibly they could use simple whole numbers for the formula because she believed 
that percentages sometimes get lost in the translation. She wanted the local 
governments to be part of the discussion and everyone had to come to the conclusion 
that it could not be simple because Nevada was a unique state. 

Mr. Carey agreed with Chairwoman Kirkpatrick and the City of Sparks' desire for 
simplicity was probably not a real solution to the allocation of money distributed from 
the local government tax distribution account. The problem was complex and was 
likely to be more complex as Nevada moved forward. Mr. Carey respectfully stated 
that it was hard to follow the tables and pages and he hoped they could work together 
with the Subcommittee to find a solution that was maybe not simple, but bridged the 
gap for the changes needed. 

Marcia Berkbigler, City of Fernley, stated that the Fernley was unique in the CTX 
situation because it was the only city in the State of Nevada that incorporated after 
the CTX system was enacted in its current form. The issue and concern of Fernley 
was that although the city took over responsibility for many different types of services 
in the city when they incorporated, such as the City Attorney, and Public Works, the 
city did not get a recalculation for their CTX at that time. She noted that Fernley has 
never had a recalculation of the formula and has received the same CTX post 
incorporation that it received before incorporation, which put the city in a unique 
position, which was detailed on page 80, Exhibit A. 

Assemblyman Ellison asked Ms. Berkbigler when Fernley and Lyon County were 
going to rneet to work out a solution to the CTX distribution and requested notification 
of the meeting. Ms. Berkbigler replied that the two cities were going to meet in the 
late part of April and she would provide him with the date of the meeting. 

Chairwoman Kirkpatrick asked if the City of Fernley had police services because it 
was one of the criteria for incorporating. She stated that the City of Fernley seemed 
to be the only entity out of 175 that wanted to change to the first-tier tax distribution. 
She hoped to move away from the first-tier CTX distribution, but wanted to know if 
there was a different way to address the issues of the City of Fernley as opposed to 
opening up the first-tier distribution. She wondered about the thought process behind 
why Fernley wanted the first-tier distribution before the Subcommittee went any 
further, because she thought it was only fair to put everything out there so people 
could rest easily and work collaboratively because there were only three more 
meetings of the Subcommittee. 

Ms. Berkbigler replied that she could not address the concerns of Chairwoman 
Kirkpatrick at this time but would take her concerns back to the Fernley City Council 
and the City Attorney and would provide their comments to the Subcommittee as 
soon as possible. 
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Chairwoman Kirkpatrick asked about the police services in Fernley, which was a part 
of the initial requirement to become a city. Ms. Berkbigler replied that when Fernley 
first incorporated in 2001 there was an agreement with Lyon County to continue to 
provide police services through the Sheriff's Office, which they had to have in the city 
anyway, so an agreement was set-up to do that. Ms. Berkbigler understood from the 
agreement that there was no monetary connection to that agreement and it was just 
an agreement in place. The agreement was extended and expired in 2003, and she 
did not believe an agreement was currently in effect. She stated that the City of 
Fernley does not provide police service and the county provided Sheriff services, 
which was on the agenda for the next Council meeting. 

Ms. Kirkpatrick stated that the law was very clear in 1998 on what the city had to have 
in order to get additional CT)( revenue. If the City of Fernley made an agreement with 
Lyon County it would seem that Lyon County would not give the city money for 
something Fernley did not provide. However, when the agreement expired she 
wondered who would provide those services because it would be problematic for both 
budgets if there was not an agreement in place. She said the Subcommittee would 
have a discussion on incorporation because she believed they had to be clear on how 
it works and because they could not be a city and then decide they did not want the 
services and go back. She stated that the meeting packet with the responses from 
the different cities would be part of the record for the meeting, but she wanted to have 
a clear understanding of the data provided to the Subcommittee. 

Ms. Berkbigler replied that she was not sure she could answer all of Chairwoman 
Kirkpatrick's questions and concerns because she was not employed with the City of 
Fernley at that time. She was aware that there was an agreement negotiated and 
she knew that the basis of the agreement was that since Lyon County had to continue 
keeping a Sheriff's Office in the City of Fernley, an agreement was reached that 
Lyon County would continue to provide police services in the City of Fernley. She 
was unsure of the details about who paid for what but she could provide that 
information to the Subcommittee in writing if that was their desire. As far as fire 
services, Mr. Berkbigler stated that was a totally different entity and taking over fire 
services was not an option because it was set up differently in legislation by 
Assemblyman Joseph Dini. 

Chairwoman Kirkpatrick requested that Mayor Goodman come to the next meeting 
because she believed he was the County Commissioner when all this transpired. 
She wanted the information on the record and going forward regarding cities and 
what incorporation does. Whether it was this Subcommittee or herself, requesting a 
bill draft, she thought the CTX distribution had to be clear. She wanted to hear what 
made the City of Fernley unique across the state and address what the city did or did 
not have. Chairwoman Kirkpatrick stated by that time of the bill draft request she 
hoped that Fernley could provide a definite answer about the first-tier formula. 

Ms. Berkbigler replied that Mayor Goodman would attend the next meeting in 
Las Vegas and address the concerns of the Chairwoman. 
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VII. OVERVIEW AND DISCUSSION OF RESPONSES BY LOCAL GOVERNMENTS 
ND SPECIAL DISTRICTS TO THE CTX ISSUES RESPONSE FORM. 

This agenda item was taken out of order. 

Russell Guindon, Principal Deputy Fiscal Analyst, Fiscal Analysis Division, thanked the 
local governments for responding quickly to requests for information from staff. He said 
page 59 of the meeting packet (Exhibit A),  showed the responses from the local 
governments to a survey regarding the CT)(. He noted that LCB staff did not 
summarize or paraphrase the responses. The intent of the survey was to ensure the 
local governments had a chance to stay engaged in the process, and to let them know 
what was proposed at the prior meetings. 

Mr. Guindon noted that Lander County's response was not included in the meeting 
packet (Exhibit A),  but it was posted to the Subcommittee website with the other 
responses on the website. In addition, some of the local governments included cover 
letters with additional information in their responses. Those cover letters were included 
in the meeting packet behind tab X (page 123). 

Chairwoman Kirkpatrick thanked staff for collecting and compiling the responses. She 
said that it was important to have this information on the record. 

VIII. ISSUES FROM LOCAL GOVERNMENTS REGARDING THE FIRST-TIER 
DISTRIBUTION OF CTX REVENUE. 

This agenda item was taken out of order. 

Chairwoman Kirkpatrick said that she understood that some of the local governments 
were working together; however, she wanted to make sure that everyone was heard on 
these issues, because she did not know how closely the north and south were working 
together. She thought there was probably one specific proposal for change that people 
were trying to work from as a basic map. She said that the Subcommittee was trying to 
figure out what was agreeable and what was not agreeable. She wanted to make sure 
that all of the local government opinions were on the record. She asked for comments 
on the first-tier distribution. 

LeRoy Goodman, Mayor, City of Fernley, thanked the Subcommittee for the opportunity 
to address the members. He said today's meeting was very interesting with lots of good 
information on the CTX and its problems. He said that Fernley is unique because its 
problem was with the base amount, rather than the 1-plus or zero plus. Fernley was the 
only municipality to incorporate in the state since 1997. One entity changed from 
incorporated to unincorporated, and even though the population in that entity decreased 
to less than half of what it had been, it receives more CTX that it did in 2001. He said 
that the Subcommittee members had heard about these problems Derore. i-ie was 
hopeful that the legislative process can result in increased base CTX distribution to 
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Fernley. The City of Fernley appeared before the 2011 Legislature and the Department 
of Taxation to request a change to the CTX distribution. The two requests by the City of 
Fernley to receive some of Lyon County's tier one distribution were denied. The City of 
Fernley has chosen to file a lawsuit to seek relief through the judicial system. He said 
that the City of Fernley was simply asking for an equitable base amount and to be 
treated like the other entities in the state, whether they are cities, unincorporated towns 
or counties. He said that Fernley is also unique because it is the largest city in Lyon 
County, yet it is 50 miles from the county seat. He said that Fernley is much closer to 
four other county seats in western Nevada than to its own county seat. He said that 
Fernley is also different in the fact that it generates 35% to 45% of the assessed value, 
and has 36% of the population of the county, yet its base distribution is less than 1% of 
the revenue that comes into the county. He said that the base is the factor that needs 
to be changed. He said that the additional revenue would be used for roads, which are 
a tremendous problem in Fernley; a water treatment plant; and parks. He noted that the 
population of the City of Fernley decreased by only 300, to 19,000, over the recession. 
There was lots of industry coming into Fernley. He noted Amazon was in the process of 
increasing their staffing level, and hired 160 new full-time, permanent employees in 
March 2012. Amazon planned to add another 1,100 employees before 
November 1, 2012. He said that the City of Fernley had a viable economic development 
organization, and was working with the Economic Development Authority of Western 
Nevada (EDAWN) and the Northern Nevada Development Authority (NNDA). In 
conclusion, Mayor Goodman said that the City of Fernley needed an equitable 
distribution of the CTX. 

Senator Lee asked if the current base had been assigned to the City of Fernley, and 
how many years ago that occurred. Mayor Goodman replied that in 1997 when the 
CTX was formulated, under the "six-pack" of taxes the City of Fernley received about 
$84,000 as an unincorporated town. In 2001, the City of Fernley received $100,000, 
and in 2011, the City of Fernley received a base of $120,000. With the excess, it 
amounted to about $136,000 for the year. 

Senator Lee noted that Mayor Goodman was previously a county commissioner. He 
was now the mayor of a smaller, more intense group of people. This base adjustment 
would come from the county, which would have to share some of its first-tier money with 
the City of Fernley. He asked about the relationship between the county and the city. 

Mayor Goodman said that when the City of Fernley incorporated in 2001 it entered into 
an agreement with the Lyon County Sheriff's Department to continue to provide 

. services. The Lyon County Sheriff was named Chief of Police of the City of Fernley. 
He noted that the City of Fernley residents pay $0.64 property tax to Lyon County. He 
said that in 2007, the Lyon County Sheriff said that the agreement was no longer 
needed, because the county needed to have a presence in the city. Today, Lyon 
County has 13 deputies and one administrative assistant within the City of Fernley. He 
noted those deputies cover Stagecoach, Silver Springs, and travel to wherever they are 
needed, because they are Lyon County deputies. He noted that the fire aistrici a 
separate district, which received some CTX. The City of Fernley residents also pay 
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$0.265 property tax to the North Lyon County Fire District. He explained that when the 
City of Fernley incorporated in 2001 1  because the North Lyon County Fire Department 
and the Fernley volunteers owned all of the firefighting equipment, Assemblyman Joe 
Dini, who was Speaker at the time, proposed a bill to keep the North Lyon County Fire 
District as is. 

Senator Lee asked whether there was a procedure to change the base. He noted that 
many cities were not happy with the base, and wanted to negotiate with the counties. 

Mayor Goodman said that the remedy could be addressed by allowing Taxation to 
review unusual circumstances, such as the situation in which Fernley became a city. 
He noted that there was a procedure for that input for a limited time, but according to 
Ms. Rubald's testimony, Fernley would not have access to that remedy, because it 
required a request to Taxation one year before the action took place. He explained that 
Fernley voted to incorporate in November of 2000, and became a city on July 1, 2001. 
There was no city council in place to pass a resolution to ask for this money at the time 
it was required. He said that there has to be a procedure whereby a city, 
unincorporated town or county can make a case to Taxation, and involve the other 
entities that may be affected. This would prevent litigation and involvement by the 
Legislature. He believed that one of the speakers mentioned putting an appeals 
process in place, and allowing the Nevada Tax Commission to make the final ruling. 

Assemblyman Ellison noted that in order for a jurisdiction to be eligible for CTX 
distribution, it must be committed to providing police services and parks. He asked if 
that was done, or was in the process. Mayor Goodman said those services were in 
place. He noted that both the City of Fernley and the City of Yerington received funds 
from the county for police services. The City of Fernley has taken over all of the other 
services, and was taking over the Lyon County cemetery, which will become the City of 
Fernley cemetery on July 1, 2012. He said zoning, planning, community development, 
municipal judges, city treasurer, city clerk, animal control, and vector control were the 
responsibility of the City of Fernley effective July 1, 2001. He explained that the former 
town of Fernley had owned the waste water system since 1972. He noted that in 2001 
there was a 7.7777 cent road tax in Lyon County. In 2004 that tax was absolved and 
put under the general fund, and the revenue was no longer shared with the City of 
Fernley. That revenue amounted to about $450,000 in 2004 1  and that had a 
devastating effect on the City of Fernley. He said the current road funds for the City of 
Fernley consist of the 9-cent RTC tax and the 2.35-cent gasoline tax, which generates 
close to $1.1 million for roads, which is woefully short. 

Assemblyman Ellison asked about the City of Fernley's police and jail services. 

Josh Hicks of Brownstein Hyatt Farber Schreck, which was representing the City of 
Fernley, replied that the statute that references police service is not applicable to the 
situation in the City of Fernley. He said the statute lets a newly formed government 
apply before the end of the calendar year. That statute was not avai4Erl f 
Fernley. He said that these plans are not pertinent to that particular statutes. He said if 
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the City of Fernley had more CTX funds, it would be appropriate for Mayor Goodman to 
discuss those issues, but he wanted to make sure that the Subcommittee understood 
that the statute itself was not an available remedy to the City of Fernley, or to any city 
that is already incorporated. 

Mayor Goodman noted that the jail was located in Yerington. He said that there was a 
new $26.5 million public safety complex being built. He explained that the county was 
using cash for the project, rather than bonds. He said that the residents of the City of 
Fernley and the city council felt strongly that, should they prevail in getting and increase 
in the distribution of the CTX, the City of Fernley would augment the Lyon County 
Sheriff's Office with City of Fernley staff. He was very happy with the Lyon County 
Sheriff and the services it provided to the City of Fernley. He said that the substation 
had a lieutenant and a captain because it is on Interstate 80, which is very busy. He 
would augment that staff with four to six deputies to be permanently stationed in the City 
of Fernley. He said that there were times when there was something happening outside • 

of Fernley — for example, in Silver Springs — leaving only one Sheriff's Deputy in Fernley 
for up to 8 hours, for a population of 19,000. 

Senator Lee asked Mr. Hicks about the lawsuit on behalf of the City of Fernley. 
Mr. Hicks said that Mr. Yu of the LCB Legal Division provided a succinct description of 
the lawsuit. Mr. Hicks said that the lawsuit was pending in federal court. It was filed, 
but not served. The parties in the case are the City of Fernley and the defendants in the 
case are the state Department of Taxation and the State Treasurer. Those are the 
parties that adniinister the CTX system for the state. He said the lawsuit was in a 
preliminary phase. 

Senator McGinness noted that one of the impact assessment topics brought up by 
Mr. Aguero was that rural and urban areas would be treated similarly, respecting the 
ability for individual counties to modify their particular distribution through a 
memorandum of understanding (MOU). He asked if the City of Fernley has requested a 
specific amount of funding from Lyon County. 

Mayor Goodman said that in 2011, the City of Fernley asked for 10% of Lyon County's 
$13.2 million share of the CTX, and that request was denied. He said that in 2012, the 
City of Fernley simply asked for the opportunity to discuss the development of a MOU 
for a portion of the CTX. He said that the request was denied on April 5, 2012. He said 
that the biggest concern for the City of Fernley was funding for roads. 

Chairwoman Kirkpatrick noted that the 2011 Legislature agreed to perform a study to 
review the CTX. She said the CTX distribution was a complicated issue that affected 
175 entities. Of those 175 entities, 6 had issues with the current CTX distribution 
formula. She said it was unfair to expect the legislature would digest the problem in the 
120 days of a legislative session. She said that the interim study has been productive, 
because there were discussions about a potential solution for all entities. She warned 
that changes could be made to the formula that would result in 100  6 1..L.0 u.aa ic ;Ily 

with the distribution. She did not want for the legislators to be pitted against each other. 
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She said that the legislators all represented different entities, and had to do what was 
best for the state. 

Chairwoman Kirkpatrick understood that the City of Fernley incorporated after 1998, 
and asked why the statute requiring that the entity provide police protection would not 
apply. Mr. Hicks said that he was referencing the process in the statute. He said that 
the statute was applicable, but because the application must be made within 12 months 
and was not made for whatever reason, it is not applicable today. The City of Fernley 
cannot currently ask for an adjustment under that statute. 

Chairwoman Kirkpatrick asked Mayor Goodman what the residents expected for the 
City of Fernley when it was incorporated. Mayor Goodman explained that Fernley had 
been an unincorporated town. A committee of five people started a petition process to 
ask that Fernley be incorporated. The city was required to encompass all of north Lyon 
County under the statute at the time. The committee presented the petition to the Lyon 
County Board of Commissioners, and the county clerk verified there was a sufficient 
number of signatures. The Lyon County commissioners voted unanimously to allow 
Fernley to move forward with the process and put the item on the ballot for a vote by the 
residents of Fernley. It was placed on the ballot in November of 2000, and it passed 
almost 3 to 1 for incorporation. The committee then testified before the Committee on 
Local Government Finance (CLGF), and provided a tour of Fernley to the CLGF 
members, which made the determination that Fernley was big enough to incorporate. 
The committee submitted a preliminary budget using the CTX distribution the town of 
Fernley was receiving at the time. The Lyon County Sheriffs Department agreed to 
continue to provide police services to Fernley. There was an election, at which time five 
council members and a mayor were elected, which took effect July 1, 2001. He said 
there was much to learn in the process of changing from an unincorporated town to a 
city. For an unincorporated town, decisions on budgeting, planning and zoning are 
approved by the county. 

Chairwoman Kirkpatrick asked .  whether the residents who were involved in the process 
of incorporation thought they would be provided police services and road services. 
Mayor Goodman said the Lyon County Sheriff indicated that the county would continue 
to have a presence in the city and would provide those services, and had agreed to 
serve as the chief of police effective July 1, 2001. The residents understood that their 
property taxes would probably increase. Because Fernley is a distance from the county 
seat, the residents liked the idea of a local government based in Fernley. 

Chairwoman Kirkpatrick said that Lyon County and the City of Fernley had provided 
testimony that they would meet in April to discuss the issues. She asked if that meeting 
took place. Mayor Goodman said that the City of Fernley met with the Lyon County 
Commission in early April 2012 to request an MOU to enter into an agreement for a 
portion of the CTX received by the county for the City of Fernley. There was discussion 
in an open meeting, and the Lyon County commission denied the request. 
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Jeff Page, Lyon County Manager, said that representatives from Lyon County have 
advised the Subcommittee on more than one occasion that it is opposed to any change 
to the first-tier distribution. However, they would be willing to discuss changes to the 
second-tier distribution. He noted that the Board of County Commissioners has twice 
rejected the City of Fernley's request for an MOU regarding the CTX funding due to 
advice from legal counsel that the City of Fernley would have to take on additional 
services, noting that Fernley has yet to provide information as to what services they 
would take on, other than to improve the road system. He said that the Board of County 
Commissioners has dealt with budget deficits over the past few years. This year Lyon 
County cut $3.3 million from its budget, and the City of Fernley has not taken on any 
additional services that would reduce the budget concerns of the county. He said that 
the county had the same problem with lack of funds for road improvements as the City 
of Fernley. He said that if the county brought the roads up to standard, it would have a 
deficit of $30.2 million. He noted that the county was building a justice complex, 
including a new jail facility. He said that 100 inmates were housed in a jail that was 
designed to house 50 inmates. The county did not want to address the overcrowding 
issue in the federal court system. He said that the Lyon County Board of County 
Commissioners want to work with the City of Fernley to on the road issue. He noted 
that the City of Yerington also has issues with road funding. The Lyon County Board of 
County Commissioners is considering developing a general improvement district to 
address the road situation. 

Mr. Page said that the Lyon County Board of County Commissioners is reluctant to 
enter into an MOU regarding the CTX, because there are a number of services that the 
county must provide statutorily that the cities are not required to provide. That includes 
human and social services, as well as senior services. For example, the Nevada State 
Legislature and Lyon County, with the cooperation of all of the Nevada counties, 
discussed taking on services and paying for services. He said that any further cuts to 
the CTX distribution to Lyon County would greatly reduce its ability to.provide services 
that are mandated by the State of Nevada. He said that the county has reduced its 
non-mandated services drastically. For example, although the libraries remained open, 
the work was performed by volunteers, with very limited paid staff. Funding for the 
senior centers has been reduced. Funding for mandatory services, such as the Sheriff's 
Office, was reduced by 3% to 4%. Other elected officials' budgets were also reduced. 
He said that if Lyon County had the funding, it would be happy to discuss changes to 
the CTX formula. He did not anticipate any major changes to the county's economy for 
the next three to five years. 

Josh Foil, Lyon County Finance Director and Comptroller, said Fernley had been an 
unincorporated town that levied a tax for parks and had a fee-generated utility 
operation: Fernley originally received CTX distribution for maintaining the parks within 
its limits. He said that the CTX for the maintenance of the parks has continued, and that 
is where the current distribution of consolidated tax originated. Fernley had the 
opportunity when it incorporated to take additional CTX under the statute. In his 
professional opinion, the statute allowed Fernley to take CTX if it i.--„-c,vide tha .ai-,;;ces 
that the CTX funds. That statute requires that the entity take over police services and 
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greater than negative 2% average population growth over a five-year period. When that 
factor was simulated, it resulted in a more equitable distribution over time. He said the 
plus factor, in addition to an excess that is not growing over time, would cause the 
excess distribution to become a smaller and smaller issue. The excess should never be 
60% or 50% or 40% of total distribution. Rather, it should be 4%, 5%, 6% or 7% of total 
distribution. The combination of the plus factor, along with not allowing the excess to 
grow unabated over time, would result in the stability that the formula sought at its 
outset. 

Mr. Aguero said the next meeting of the working group was on June 7, 2012, in 
Northern Nevada. By that time, the working group had come to a resolution as to how 
the formula itself would work. There had not yet been any discussions as to how the 
base might be adjusted, or how to deal with the perceived inequity of some of the 
individual entities. He said the opening discussion was specific to the City of Fernley, 
an entity that was concerned about the formula and its allocation. There was general 
consensus among the working group members that the City of Fernley's struggles were 
truly problematic, and Mayor LeRoy Goodman and his team laid out their case 
eloquently and in a compelling manor. As the working group argued and debated as to 
how we got to where we are today, and how to change it, we kept coming back to the 
same fundamental principle: the formation of a new government cannot result in existing 
government services becoming more expensive to provide, unless the citizens of that 
community vote to increase taxes on themselves. To create a new entity for which the 
costs for services are higher than they had been through the county, and expect the 
CTX to pay for that additional expense, is the situation which we are trying to avoid. At 
the same time, the City of Fernley's approach would have also meant that if a new 
government entity was formed tomorrow in Clark County, the new entity should not only 
be provided with revenue from within Clark County, but that it should be provided 
revenue from every entity across the state. He agreed with the mayor's comment from 
the June 7, 2012, meeting that it is more expensive, in many ways, to provide services 
in a city, particularly in Fernley. For example, if there is no city, there is no need for a 
city attorney. There is a real danger in allowing new governments to be formed that 
have the ability to redistribute money, and increase the cost of the new government to 
existing governments for services that are already being provided. This was not a 
satisfactory response for the City of Fernley. The mayor was very clear that the 
inequities and challenges, even with these underlying principles, do not resolve 
Fernley's problems. Therefore, they would seek redress in whatever way possible, and 
they have. 

Mr. Aguero said the working group thought the statutes needed to be clarified such that, 
if an entity was willing to take on a service that is currently provided by the county, a 
process was needed to apply for those funds. In some ways those provisions already 
exist, but they need to be clarified, because there was confusion about what was 
possible and what was not possible. There was a general consensus among the group 
that, to the extent that a city was going to provide the same services, they should be 
dedicated those same revenues. 
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MINUTES OF THE MEETING OF THE 
LEGISLATIVE COMMISSION'S SUBCOMMITTEE TO STUDY 

LAWS RELATING TO THE DISTRIBUTION AMONG LOCAL GOVERNMENTS 
OF REVENUE FROM STATE AND LOCAL TAXES (S.C.R. 40) 

Las Vegas, Nevada 

The sixth and final meeting of the S.C.R. 40 Interim Study Subcommittee was called to order by 
Chairman Ann O'Connell, on Monday, May 20, 1996, at 9:10 a.m., in Room 119 of the 
Legislative Building, Carson City, Nevada. 

SUBCOMMUTEE MEMBERS PRESENT:  

Senator Ann O'Connell, Chairman 
Senator Dean A. Rhoads 
Senator Raymond Shaffer 
Senator Jon C. Porter 
Assemblyman Bob Price 
Assemblywoman Joan Lambert 
Assemblyman P.M. Roy Neighbors 
Assemblywoman Jeannine Strothoward 

ADVISORY COMMITTEE MEMBERS PRESENT 

Mr. Mike Alastuey, Clark County School District 
Mr. Gary Cordes, City of Fallon 
Mr. Steven M. Hanson, City of Henderson 
Mr. Guy Hobbs, Counties Representative 
Mr. Michael Pitlock, Depaittllent of Taxation 
Ms. Tern Thomas, City of Sparks 
Ms. Mary Walker, Carson City 

ADVISORY COMMITTEE MEMBERS EXCUSED 

Ms. Mary Henderson, Washoe County 
Mr. Marvin Leavitt, City of Las Vegas 

STAFF PRESENT 

Kevin Welsh, Deputy Fiscal Analyst, Fiscal Analysis Division 
Ted Zuend, Deputy Fiscal Analyst, Fiscal Analysis Division 
Jeanne Botts, Program Analyst, Fiscal Analysis Division 
Kim Guinasso, Deputy Legislative Counsel, Legal Division 
Terry Cabauatan, Secretary, Fiscal Analysis Division 

OTHERS PRESENT:  
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The exhibits presented at the meeting are available from the Fiscal Analysis Division. 

Exhibit A  is the Meeting Agenda. 
Exhibit B  is the Attendance Roster. 
Exhibit C  is handout . 
Exhibit D  are attachments from presentation. 
Exhibit E  is 

Chairman O'Connell outlined the day's program and invited the groups who wanted to 
present their concerns regarding special districts to present their views during the group 
discussions. Discussions on special districts would be given during those group 
presentations. The Chairman explained the full subcommittee would reconvene and would 
then vote on the issues and recommendations as presented to them by the advisory 
committee. 

2. Approval of Minutes from March 25, 1996 meeting. 

SENATOR SHAFFER MOVED TO APPROVE THE MINUTES. 
SENATOR RHOADS SECONDED THE MOTION. 
MOTION PASSED UNANIMOUSLY BY THE MEMBERS PRESENT. 

B: Report from the Advisory Committee - Presented by Guy Hobbs, Michael Pitlock, and 
Mary Walker. 

Mr. Hobbs referred to section 4 of the packet, there are four proposed language that deal with 
recommendations 1 through 7 that were previously approved by the subcommittee. The first 
proposal deals with recommendations 1, 2, 3, and 4 of the status report and the 
recommendations previously approved. Proposal #1 establishes the basic parameters of the 
formula that has been discussed in the past few months. The combination of the several 
revenues into a consolidated revenue distribution account (listed on the first page); the 
designation of the base, the revenue neutrality; the application of the CPI to the base used in 
the formula; identification of the amounts in excess of the base plus CPI and the manner that 
would be computed and the way that would be distributed. 

Mrs. Lambert asked, in the worksheet, the assessed valuation figures do not include the 
assessed valuation in redevelopment districts; is that assessed valuation in or out of this mix. 
Mr. Hobbs replied the assessed valuation for net proceeds in the language as it was 
formulated. Mrs. Lambert asked about redevelopment districts. Mr. Hobbs thought 
redevelopment was not included for purposes of the computation. Mrs. Lambert asked if it 
were the advisory committee's recommendation that redevelopment assessed valuation be 
excluded from the formula. Mr. Hobbs referred the question to Ms. Mary Walker. Ms. 
Walker replied the redevelopment assessed valuation is left out of the distribution at present. 
She mentioned when they had discussed property taxes, that was really 	a separate area. Mrs. 	
Lambert thought NRS 377.057, the distribution of SCCRT, included the redevelopment for 
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tax increment assessed valuation. Ms. Walker thought redevelopment districts actually 
received SCCRT at one time, but that was changed. She offered to check into it. 
Mrs. Lambert next asked about the differences in the formula. With the current system, there 
is a small percentage of the revenues (10 to 20 %) based on actual population, BCCRT, 
cigarette, liquor, real property transfer tax. And then the larger share, the SCCRT, the motor 
vehicle privilege tax (MVPT) are based on actual assessed valuation times the 1981 rate. 
Now, the lion's share would be whatever the entity's base share is currently times a set 
percentage (the CPI) and whatever excess is left over, which seems to Mrs. Lambert to be a 
pretty small share. Mrs. Lambert asked, would the effect over time exarcebate an equity 
problem that might already be in place for an entity. What would be the impact on the small 
entity versus a large entity? Does the proposed system provide more or less incentive for 
cities to try to annex to receive more assessed valuation and population. 

Mr. Hobbs noted, as far as why the new formula is preferred over the old, was probably well 
addressed at the last meeting. Ms. Walker had provided numbers around the state on what 
the growth in SCCRT has been over time compared to what their growth in population and 
assessed value had been over time. There was absolutely no correlation. He offered to 
refresh everyone's memory at the group discussions if they don't recall the information. 
That formula is being driven by the 1980-81 tax rate and the current assessed valuation. The 
1980-81 tax rate does not have much bearing on what things are really like today in most 
areas. Carrying forward with the revenue neutral proposal brings forward some of the 
inequities in the current distribution system. They are somewhat institutionalized by carrying 
forward those bases and making it revenue neutral at the base year. Mr. Hobbs said clearly 
the alternative to that would be to go and adjust the bases. The methodology for making such 
adjustments would have to be fairly defmed otherwise, it could be a very subjective process. 
Mr. Hobbs pointed out that was one of the reasons the advisory committee included in the 
recommendations the ability for a local entity, if they felt their base did not adequately reflect 
their current needs to go and petition through the department of taxation, the committee on 
local government finance and ultimately the Tax Commission to have an adjustment made to 
their base. He acknowledged Mrs. Lambert's assumption that once the base amount is 
funded and additionally fund the CPI, the amount remaining for distribution in accordance 
with population and assessed value statistics is a rather small component of the overall 
revenue. Mr. Hobbs, being more familiar with Clark County, noted the figure is $13 to $14 
million of $387 million that is being distributed. So he explained, it takes about $373 million 
to fund the base plus the CPI. Somewhere less than five percent of the combined revenues 
are distributed according to the growth statistics. But, if revenue neutrality were to be used, 
that's what they would have to deal with. Clearly, Mr. Hobbs thought if more revenue comes 
in, then that number could rise; but he pointed out the cost of funding the consumer price 
index portion is a fairly significant amount of money. Again citing Clark County, Mr. Hobbs 
noted of the $387 million in total revenue, approximately $9 million to fund the CPI increase 
over the base year leaves about $13-14 million to be allocated according to the growth 
statistics. He said if the CPI were not used, there would be more funds to be distributed. The 
CPI was put in the formula to guarantee that the local governments would have the same 
purchasing power from year to year as they did in the base year. Again, if the base year does 
not reflect their needs they have an opportunity to petition to change the  base.  

Additionally, Mr. Hobbs noted under the existing system, the state has at least four different 
formulas being used to distribute six revenues. Under the revised system that is being 
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proposed there would be one formula to distribute the six revenues. He cautioned however, 
not to be misled by the amount that is being distributed according to the growth statistics. It 
tends to be in the five percent or less range in most of the counties. One of the cautions Mr. 
Hobbs noted to watch out for in the first few years under the proposed system, would be the 
ability of the revenues to maintain pace with the amount needed to fund the base plus the 
CPI's that continue to roll up. If a recessionary period occurred, the state could be in a 
position that the total revenues produced from the six revenues are insufficient to fund the 
base plus the CPI. But that problem would still be encountered under the old system as well. 
To address that potential situation, the advisory committee has recommended that in the 
event the revenue is not sufficient to meet the base plus the CPI to revert to prior year 
formula to keep funds in the same equilibrium that existed in the prior year. 

Mrs. Lambert noted, she could already see that some of the rural guarantee counties would be 
receiving less next year and could not even fund the CPI. Mr. Hobbs pointed out from the 
meeting the advisory committee had with the special districts last month, they discussed 
some of the things the proposed distribution formula does not accomplish. One is that the 
formula does not change the distribution of revenues between counties. There is no transfer 
of revenues between counties. What is being proposed is the second tier within a county. 
Mr. Hobbs noted it is the same amount of money, only somewhat remixed. Mrs. Lambert 
asked if anyone had analyzed to determine if this might be an incentive or a disincentive for 
cities to annex than the current formula provides. Mr. Hobbs replied the incentive issues 
were discussed at the informational meeting. Since population and assessed valuation are 
statistics to be used in the new formula, there would probably be some incentive to have 
more population and more assessed value. In the current system, the governments use 
population for some number of revenue, namely, BCCRT, cigarette and liquor tax and for 
real property transfer tax and assessed valuation for other revenues. Mr. Hobbs was unsure 
there would a big change in the incentives because the same statistics are being used. Mr. 
Cordes noted one of the existing incentives is for the counties that have only one city. He 
cited Nye County, the second city to incorporate would then share the BCCRT and the excise 
taxes on cigarette and liquor; that would be stripped wholly out of the county's budget. That 
is one large incentive, under the current legislation that would go away. Mr. Hobbs noted 
because of the manner those revenues have been distributed in the past, may depend upon 
what type of county and how many cities if any, as far as the population are concerned. The 
SCCRT distribution formula does include redevelopment agencies. He added the 
recommendations that have been written into proposal No. 1 do not change that approach. 
Mrs. Lambert thanked the advisory committee for the explanations. 

Senator Rhoads mentioned two enterprise funds that get "hit" in his district namely, Elko 
County Convention Authority ($344,000) and Elko County TV District ($139,000). That 
money would be redistributed in the county he understood; but asked if those entities get a 
five-year phase in and asked how the percentage would work. Mr. Hobbs replied under 
recommendation no. 9, provides that the special districts which solely provide enterprise 
activity be considered for elimination from the formula that distributes SCCRT, MVPT and 
etc., and that it be done on a five-year phase out to begin with the fiscal year that starts with 
July 1, 1998. Part of that recommendation also includes direction to the  advisory committee  
and LCB staff to continue to analyze the effect of the enterprise activities of quasi or hybrid 
special districts. Those districts that have an enterprise activity mixed in with two other 
general government type functions. For example, he cited a fund that has a water system, 
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snow removal, road maintenance and maybe one or two others. To be able to isolate the 
enterprise activity, not only of the special and general improvement districts but the 
recommendation also included reviewing counties, cities, and towns that had enterprise 
activities to determine whether or not there was any subsidy from the general government 
revenues to the enterprise activities. The advisory committee felt there was no difference 
between the special and general improvement districts and a county or a city that has an 
enterprise activity if that enterprise activity is being subsidized by general tax revenue. 
Mr. Pitlock also noted, one of the issues discussed was since all the money was staying 
within the county, there was nothing in the recommendation that would prohibit another 
entity from entering into an inter-local agreement and providing funds to a special district to 
compensate them for the funds that they're losing. 

Mr. Neighbors asked, if they were to leave the net proceeds out of the formula, citing Round 
Mountain as an example, would they be penalized or receive additional revenue. He was 
informed that net proceeds are currently out of the formula. Mr. Neighbors asked if it would 
be part of their assessed value. Mr. Hobbs explained the reason for removing the net 
proceeds at the beginning was to remove some of the volatility that might exist in some of 
the rural counties where mining may come and go. The five-year moving average also 
smooths out much of that volatility. Those concerns were voiced by the rural representatives 
of the advisory committee and that .brought about the suggestion. Senator O'Connell 
explained it would protect situations such as White Pine just experienced. That was one of 
the reasons they were given much more stability in their funding. 

Mr. Hobbs next addressed recommendation no. 5 (proposal no. 2) which deals with mergers 
and consolidation of existing units of government and provides that language to allow those 
mergers and consolidations to take effect. Recommendation no. 6 (proposal no. 3) sets forth 
the ability to arrive at an alternative distribution formula within a county, pointed out by Mr. 
Pitlock earlier. Mr. Hobbs added a small change in the recommendation. Instead of locking 
those entities that might come up with an alternative distribution agreement into a five-year 
term, the language has been changed to reflect a three-year term as an alternate. Proposal no. 
4 would allow a local government to request an adjustment to its base if it felt their base did 
not adequately reflect what its current needs and conditions are. 

Continuing, Mr. Hobbs noted recommendations no. 8, 9, and 10, which were not acted upon 
at the previous subcommittee meeting. Recommendation no. 8 sets forth a language that 
would deal with the creation of a new entity that would wish to share in the distribution of 
the revenues. The recommendation of the technical [advisory] committee is that any such 
new entity would need to provide at least police protection and at least two of the following 
services: fire protection, road maintenance and parks and recreation to be eligible for 
consideration for sharing the distribution of revenues. If they meet the test of providing three 
of those services, the procedure would then be to petition through the Department of 
Taxation to the Nevada Tax Commission to get a base amount established. 

Mrs. Lambert asked how to deal with the equity consideration of the North Las Vegas 
Library District. Would this recommendation preclude them from ever  gettin SCCRT? Mr.  
Hobbs replied North Las Vegas Library District has been established to not receive SCCRT. 
They may want to actually bring up that issue to the Legislature. Mr. Hobbs reminded the 
subcommittee the proposed formula does not go into effect until July 1, 1998 and the NLV 
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P.O. Box 1553 
Fernley, NV 89408 

Looking To' The Future 

April 27, 1998 

STATE OF NEVADA 
Deparnment of Taxation 
Local Government Finance Section 
Mr. Gene Etcheverry, Supervkier 
MO E. college Parkway 
Carson City, Nevada 89706 

RE: Incorporation Projection 

Dear Mr. Etcheverry, 

This letter will introduce and WOOL= the fomiation of the Fernley Incorporation Committee, formed in 
accordance with NRS 266. We are excited about the prospects of bringing the town dFernley into 
incorporation. 

1 had the opportunity of discussing the tax basis with Mr. Ambrose today. I sec there Is much to learn 
about the distribution of these monies and look forward to any information or suggestions you can offer, 
and your opinion with regards to advantages/disadvantages for Fernley. 

The committee is in reparation of the proposed budget and ireCOMS your estimate of the tax base that the 
Incorporated Fernley could expect. I have a copy of a report that was prepared by your office February 
1996. (report enclosed). We would respectfully request an updated Vcr•i01). 

We are working toward a July 4h1 	drive, and therefore, we are anxious to receive this report. Your 
efforts to accelerate the information process will be sincerely appreciated. 

We look forward to working with you on this important project. 

Debra K. Brae 
Fernley Incorporation Committee, Chairman 
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litiketary Update 

Dear Ms: Brazell: 

Pursuant to your recent request for updated Information regarding the impact the proposed incorporation of the 
Town of Fernley would have on•the Consolidated tax Distribution to the local governments in Lyon County. 

s. 

• the requestindicateaproposedeCenarios.with populations quite a Oitlargerthan thecurrent certified .Population•tif . 

	

‘0,510. .If Fernley wet) incorporate, with the boundaiies unchanged; the new city would not realize an • 	• 
.increase In revenue from consolidated tax If the new city were to annix.properkextending the lit:kinder:les 

" (and therefore population), then :a larger share of the available -revenue in the county's consolidated tax account " • 
wcitild•ereiliied:by the city. • : 	. 

YOLtrequesied information itiiizihg a number of different populations fort)* incarnorated 'area; Listed below are:, . 
the impacts to the Consolidated Tax Distribution: 

1) Population growth of 6.63% (FY99 06,510 over FY .98 © 6,105). 

Current projected revenue for Fernley Town (population Of 5:510)..is$83;824:89.!TheProjected 
. reVenue-f0-044,Ity.ofF,prnley with same.population): would be the Same. 	.: 	• 

- 	• 	 . 
% ::;.Population:growtn 1 .1.. 1 (1 0,000 over 000). _ 	 . 

Projected revenue for the City of tetnieY•based on a population of 10,060 is $ 84,282:22. 
• • • • . • 

Population growth of 10.00% (11,000 over 10,000). • 

Projected revenue for the City of Fernley based on a population of 11,000 Is $ 84,168.76. 

4) Population growth of 9.09% (12,000 over 11,000). 

Projected revenue for the. City of Fernley based on a populetion of.,12 1000 is $ 84,07591. 
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khope•this information istelpful to the committee as you begin theincorporatiOn Process. If you should há$ any. 
• quastions, please contact me at 6$7-8358. 

,SincerelY;: 

. 	 • 	.; 
, - 

litiqal'Obiieventinince • . 
- 

. .Enclosures. 

• 

• 
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STATE OFNEVApA 

• DEPARTMENT OF TAXATION. 
1550 E. College Par.kwaY . . 	. 

Suite 115 	. 
Carson City, Nevada 89706-7921  

• LAS..vEGAs OFFICE,. 

Grant Sawyer Office Building 
• Suite 1300 

55E0. WishIngtonAyenue. 
Lee Vegas, Nevada 89101" 

. P0ene: (102)488.2300. 	• • 
Fail(702)4854378 

• . 	. 

• RENOOFFICE', 

• 

Go vim or.. 

e. xethOitecitio'Croi ,  • . 	. . 

Phone: (702) 687-482o 	Fag: (70),587-5981 
In -State Toll Free: 060-992-6900.  

• •Printed on 

:48.00 Kletzke Lane • 	•• 
BelldingrO;LEgite 253 • 
.R0.10; 116.Y5.18 69.@.92 

one 170?) 688:429.5 ,:.t: 
FRKA 03) 68,P139-3:;: — 

. •.• •JUly 17, 

Ms. Debra-K: Brazek Chairman s 
• Fernley Incarporation•Corrirnittee -
- P. Q. Box 1553 , 

Fernley, N9••• 89408 -  . 	. 
' 

• Re:•-13.ydgetarythidate • 

De4Nre.,,B.tazell: • 	
• 

Pursuant to you second request, I he updated the information regarding:the impact the proposed incorporationii.. 
of the Town of Fernley would have on the Consolidated Tax Distribution and two of the Motor Fuel - Taxes to which. 

, the proposed city would be entitled to. 

' The request Indicated proposed scenarios with populations quite a bit larger than the current certified populatfen . 
ot6,510. if Fernley were to Incorporate ;  with the boundaries unchanged, th&new city would not reeilize a 	• 

. , 
 

significant Increase In revenue from the consolidated tax. If the new city were to annex property 	- 
:,.. 

 
the boundthriee(arid therefore population), then alargershare of the available revenue in the caunty's 

' 	. 
 

consolidated tax acdOuni .wOuld be reallied - by the city. 	 . . 
c , .••., . 	. 

• . 	 .. 	• 	. 	•.-, 	" • . 	 _ 
I also calcuiated the impact of incorPoration•relativeto.distribution of the l•-cent county option motor fuel tax and: • 
the 2.35zdent . rnotor fuel tax. The impact of the different population)scenatios you requested was cakulated. The 

,• total tax impact of incorporation is indicated on the enclosed pages. 

.. The projected Val : revenues fOr the incorporated City of Fernley are substantially beloW ,those CalCulated ,.in 1996. 
This is primarily due to the implementation of the Consolidated Tax Distribution frog* The proPoSed city's 
reiienyea,are?dieectly affected by the changes relative to Basic CitikCountyAellefOOCigarettetaxes. • 	. 

	

.„. 	. 	. 
i,hope"this information Is helpful te, Ithe:ccmmittee as you begin the incorporation process If you should have 

• , questions, please 	me at 687:6356. 	• 	
. 

VIP ..pb, • 

Warner IrAinb? 
Local Government Finance 

Enclosures 
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KENNY C. GUINN 
Governor 

DAVID P. PURSELL 
Executive Director 

STATE OF NEVADA 
DEPARTMENT OF TAXATION 

1550 E, college Parkway 
Suite 115 

Carson City, Nevada 89706-7921 

Phone: (775) 687-4829 Fax: (775) 687-5981 

In-State Toll Free: 800-992-0900 

LAS VEGAS OFFICE 

Grant Sawyer Office Building 
Suite 1300 

555 E. Washington Avenue 
Les Vegas, Nevada 89101 

Phone: (702) 458-23o0 
Fax: (702) 458.2373 

RENO OFFICE 

4600 Matzke' Lane 
Building 0, Suite 263 
Reno, Nevada 59502 

Phone:17751 658-1296 
Fax: (775) 6138•1303 

marcitzi*I-69 

Ms. Debra K. Braze!! 
Fernley Incorporation Committee 
P.O. Box 1553 
Fernley, NV 89408 

Dear Ms. Brazell: 

I have had the opportunity to review the proposed budget for the City of Fernley. As I mentioned to 
you on the phone, I have included some comparisons of revenues and expenditures for other Cities in 
Nevada. 

I am unable to comment on the feasibility of the proposed budget at this time. I would need more 
information regarding the assumptions used to calculate the various revenues. I would also need to 
know the level of service as they relate to each expenditure function shown on the proposed budget. 

After our telephone discussion yesterday, I would like to direct you to several statutes that will affect 
the creation of the new city. I have enclosed a copy of NRS 360.740, which spells out the level of 
service required of a newly created local government if they are to receive a distribution from the 
Consolidated Tax. Also included is NRS 354.5987, which provides the formula for the amount of 
allowed ad valorem revenue a new local government will receive. You may wish to seek legal advice 
on how each of these statutes may affect your efforts. 

You indicated to me that the future governing board would decide what services would be provided and 
which would be negotiated for with the county. The petition you are required to circulate to proceed 
with your plans to incorporate must include plans for providing police and fire protection, maintaining 
the streets, providing water and sewer services, collecting the garbage and providing administrative 
services in the proposed city, with an estimate of the costs and sources of revenue. In order for the 
committee to provide this information as part of the petition some assumptions must be made at this 
time. 

I am also Including NRS 266.0285, which details the factors to be considered by the  County 
Commissioners and the Committee on Local Government Finance in determining me teasibiiity of the 
new city. 
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I understand your frustration in the creating a budget for the proposed new city. It may be that you are 
premature in attempting to develop a budget before the committee clearly identifies the units involved 
in each function to be provided by the new city. 

I will be happy to assist you in any way I can so please feel free to call me at 775-687-6673. 

Sincerely, 

Jaynese Knight, Budget Analyst 
Local Government Finance 

Case No. 66851 
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NRS 360.720 Enterprise districts prohibited from pledging revenue from fund to secure obligations; qualifications 
for allocations from fund for certain newly created governmental entities. 

1. An 	enterprise 	district 	shall 	not 	pledge 	any 	portion 	of 	the 	revenues 	from 
any 	of the 	taxes 	included in 	the 	fund 	to secure 	the payment 	of bonds 	or other 
obligations. 

2. The executive director shall ensure that a governmental entity created between July 1, 1996, and July 1, 1998, does not 
receive money from the taxes included in the fund unless that governmental entity provides police protection and at least two of 
the following services: 

(a) Fire protection; 
(b) Construction, maintenance and repair of roads; or 
(c) Parks and recreation. 
3. As used in this section: 
(a) "Fire protection" has the meaning ascribed to it in NRS 360.740. 
(b) "Parks and recreation" has the meaning. ascribed to it in NRS 360.740. 
(c) "Police protection" has the meaning ascribed to it in NRS 360.740. 
(d) "Construction, maintenance and repair of roads" has the meaning ascribed to it in NRS 360.740. 
(Added to NRS by 1997, 3282) 

MRS 360.730 Establishment of alternative formula for distribution of taxes in fund by cooperative agreement. [Ef-
fective July 1, 1998.1 

1. The governing bodies of two or more local governments or special districts, or any combination thereof, may, pursuant 
to the provisions of NRS 277.045, enter into a cooperative agreement that sets forth an alternative formula for the distribution 
of the taxes included in the fund to the local governments or special districts which are parties to the agreement. The governing 
bodies of each local government or special district that is a party to the agreement must approve the alternative formula by ma-
jority vote. 

2. The county clerk of a county in which a local government or special district that is a party to a cooperative agreement 
pursuant to subsection 1 is located shall transmit a copy of the cooperative agreement to the executive director: 

(a) Within 10 days after the agreement is approved by each of the governing bodies of the local governments or special 
districts that are parties to the agreement; and 

(b) Not later than December 31 of the year immediately preceding the initial year of distribution that will be governed by 
the cooperative agreement. 

3. The governing bodies of two or more local governments or special districts shall not enter into more than one coopera-
tive agreement pursuant to subsection 1 that involves the same local governments or special districts. 

4. If at least two cooperative agreements exist among the local governments and special districts that are located in the 
same county, the executive director shall ensure that the terms of those cooperative agreements do not conflict. 

5. Any local government or special district that is not a party to a cooperative agreement pursuant to subsection 1 must 
continue to receive money from the fund pursuant to the provisions of NRS 360.680 and 360.690. 

6. The governing bodies of the local governments and special districts that have entered into a cooperative agreement pur-
suant to subsection 1 may, by majority vote, amend the terms of the agreement. The governing bodies shall not amend the terms 
of a cooperative agreement more than once during the first 2 years after the cooperative agreement is effective and once every 
year thereafter, unless the committee on local government finance approves the amendment. The provisions of this subsection 
do not apply to any interlocal agreements for the consolidation of governmental services entered into by local governments or 
special districts pursuant to the provisions of NRS 277.080 to 277.180, inclusive, that do not relate to the distribution of taxes 
Included in the fund. 

7. A cooperative agreement executed pursuant to this section may not be terminated unless the governing body of each 
local government or special district that is a party to a cooperative agreement pursuant to subsection 1 agrees to terminate the 
agreement. 

8. For each fiscal year the cooperative agreement is in effect, the executive director shall continue to calculate the. amount 
each local government or special district that is a party to a cooperative agreement pursuant to subsection I would receive pur-
suant to the provisions of NRS 360.680 and 360.690. 

9. If the governing bodies of the local governments or special districts that are parties to a cooperative agreement terminate 
the agreement pursuant to subsection 7, the executive director must distribute to those local governments or special districts an 
amount equal to the amount the local government or special district would have received pursuant to the provisions of NRS 
360.680 and 360.690 according to the calculations performed pursuant to subsection 8. 

(Added to NRS by 1997, 3282, effective July 1, 1998) 

NRS 360.740 Request of newly created local government or special district for allocation from fund. [Effective July 
1, 1998.] 

1. The governing body of a local government or special district that is created after July 1, 1998, and which provides po-
lice protection and at least two of the following services: 

(a) Fire protection; 
(b) Construction, maintenance and repair of roads; or 
(c) Parks and recreation, 

may, by majority vote, request the Nevada tax commission to direct the executive director to allocate money from the fund to ' 
the local government or special district pursuant to the provisions of NRS 360.680 and 360.690. 
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360.740 

I On or before December 31 of the year immediately preceding the first fiscal year that the local government or special 
district would receive money from the fund, a governing body that submits a request pursuant to subsection I must: 

(a) Submit the request to the executive director; and 
..(b) Provide copies of the request and any information it submits to the executive director in support of the request to each 

loeal government and special district that: 
(1) Receives money from the fund; and 
(2) Is located within the same county. 

3. The executive director shall review each request submitted pursuant to subsection 1 and submit his findings to the toin-
mittee on local government finance.. In reviewing the request, the executive director shall: 

(a) For the initial year of distribution, establish an amount to be allocated to the new local government or Special district 
pursuant to the provisions of NRS 360.680 and 360.690. If the new local government or special district will provide a service 
that was provided by another local government or special district before the creation of the new local government or special 
district, the amount allocated to the local government or special district which previously provided the service must be de-
creased by the amount allocated to the new local government or special district; and 

(b) Consider: 
(1) The effect of the distribution of money in the fund, pursuant to the provisions of NRS 360.680 and 360.690, to the 

new local government or special district on the amounts that the other local governments and special districts that are located in 
the same county will receive from the fund; and 

(2) The comparison of the amount established to be allocated pursuant to the provisions of NRS 360.680 and 360.690 for 
the new local government or special district to the amounts allocated to the other local governments and special districts that are 
located in the same county. 

4. The committee on local government finance shall review the findings submitted by the executive director pursuant to 
subsection 3. If the committee determines that the distribution of money in the fund to the new local government or special 
district is appropriate, it shall submit a recommendation to the Nevada tax commission. If the committee determines that the 
distribution is not appropriate, that decision is not subject to review by the Nevada tax commission. 

5. The Nevada tax commission shall schedule a public hearing within 30 days after the committee on local government 
finance submits its recommendation. The Nevada tax commission shall provide public notice of the hearing at least 10 days 
before the date on which the hearing will be held. The executive director shall provide copies of all documents relevant to the 
recommendation of the committee on local government finance to the governing body of each local government and special 
district that is located in the same county as the new local government or special district. 

6. If, after the public hearing, the Nevada tax commission determines that the recommendation of the conunittee on local 
government finance is appropriate, it shall order the executive director to distribute money in the fund to the new local govern-
ment or special di.strice pursuant to the provisions of NRS 360.680 and 360.690. 

7. FoUipthe of this s.ectiw,the Weal government or special district,may.-enteX into,auintexKleal agreement 
another 	errnnantaI :ei 041 fr the piialitirittifilie—servicea . defibrth letinbattaoralf thattical goernn1e1it orspgiallisttiof 
conmensatee ..the govoieunental entity that provides the services in an amount equal to the value of those services. 

8. As used in this section: 
(a) "Fire protection" includes the provision of services related to: 

(1) The prevention and suppression of fire; and 
. • " 	(2) Rescue, 

and the acquisition and maintenance of the equipment necessary to provide those services. 
(b) "Parks and recreation" includes the employment by the local government or special district, on a permanent And full- : 

time basis, of persons who administer and maintain recreational faeilitieSund parks. "Parks and recreation" does not include 
the construction Or maintenance of roadside perks or rest areas that are constructed or maintained by the local government or 
special district as part of the construction, maintenance and repair of roads. 

(c) "IfolltePrOtellion" ine1tides4e.epplorpotligN,.1901400gtioentrok,speeiat.distrfiat, on -fa permanent and- •,itiMfi 
basin, of at least threeperserd 4WW:—'pthnnry functions specifically nfilude: - 	• 	• 

• () Routine patrol; 
(2) Criminal investigations; 
(3) Enforcement of traffic Jaws; and 
(4) Investigation of motor vehicle accidents. 

(d) "Constriiction,.maintenanee and repair of roads" includes the acquisition, operation or use of any material, equipment 
or facility that is used exclusively for the construction, maintenance or repair of a road and that is necessary for the safe and 
efficient use of the road except alleys and pathways for bicycles that are separate from the roadway and, including, without 
limitation: 

• (1) Grades or regrades; 
(2) Gravel; 

• (3) Oiling; 
(4) Surfacing; 
(5) Macadamizing; 
(6) Paving; 
(7) Cleaning; 
(8) Sanding or snow removal; 
(9) Crosswalks; 
(10) Sidewalks; 
(11) Culverts; 
(12) Catch basins; 
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NRS 354.5989 Establishment of allowed revenue from taxes ad valoreni of certain local governments by Nevada tax 
commission. [Effective July 1, 1998.1 

I. For the purposes of NRS 354.59811, the allowed revenue from taxes ad valorem of any local government: 
(a) Which comes into being on or after July 1, 1989, whether newly created, consolidated, or both; or 
(b) Which was in existence before July 1, 1989, but did not receive revenue from taxes ad valorem, except any levied for debt 

	

service, 	 for 	 the 	• 	 fiscal 	 • 	year 
ending June 30, 1989, 
must be initially established by the Nevada tax commission. 

2. Except as otherwise provided in subsections 3 and 6, if the local government for.which the allowed revenue from taxes ad 
valorem is to be established 
performs a function previously performed by another local government, the total revenue allowed to all local governments for 
performance of substantially the same function in substantially the same geographical area must not be increased. To achieve this 
result, the Nevada tax commission shall request the committee on local government finance to prepare a statement of the prior 
coat of performing the function for each predecessor local government. Within 60 days after receipt of such a request, the 
committee on local government finance shall prepare a statement pursuant to the request and transmit it to the Nevada tax 
commission. The Nevada tax commission may accept, reject or amend the statement of the committee on local government 
finance. The decision of the Nevada tax commission is final. Upon making a final determination of the prior cost of performing 
the function for each predecessor local government, the Nevada tax commission shall: 

(a) Determine the percentage that the prior cost of performing the function for each predecessor local government is of the 
allowed revenue from taxes ad valorem of that local government; and 

(b) Apply the percentage determined pursuant to paragraph (a) to the allowed revenue from taxes ad valorem and subtract that 
amount from the allowed revenue from taxes ad valorem of the predecessor local government. 
The allowed revenue from taxes ad valorem attributable to the new local government for the cost of performing the function must 
equal the total of the amounts subtracted for the prior cost of performing the function from the allowed revenue from taxes ad 
valorem of all of the predecessor local governments. 

3. If the local government for which the allowed revenue from taxes ad valorem is to be established is an unincorporated 
town which provides a service not previously provided by another local government, and the beard of county commissioners has 
included the unincorporated town in a resolution adopted pursuant to the provisions of NRS 269.5755, the Nevada tax 
commission shall, if the unincorporated town does not receive revenue from taxes ad valorem, establish the allowed revenue of 
the town from taxes ad valorem at an amount which is in the same ratio to the assessed valuation of the town as the combined 
allowed revenues from taxes ad valorem are to the combined assessed valuations of the other unincorporated towns included in 
the common levy. 

4. The allowed revenue from taxes ad valorem of an unincorporated town which provides a service not previously provided 
by another local government must be: 

(a) Reduced by 75 percent for the first fiscal year following the fiscal year in which The allowed revenue from taxes ad 

	

valorem 	 is 	 established 	 pursuant 	 to 
subsection 3; 

(b) Reduced by 50 percent for the secondfiscal year following the fiscal year in which the allowed revenue from taxes ad 

	

valorem 	 is 	 established 	 pursuant 	 to .  
subsection 3; and 

•.• (c) Reduced by 25 percent for the third fiscal year following the fiscal year in which the allowed revenue from taxes ad 
valorem is established pursuant . to 
subsection 3. 

	

5. In 	any 	other 	case, 	except 	as 	otherwise 	provided 	in 	subsection 	6, 	the 
allowed revenue from taxes ad valorem of all !opal governments in the county, determined pursuant to NRS 354.59811, must not 
be increased, but the total allowed revenue from taxes ad valorem must be reallocated among the local governments consistent 
With subsection 2 to accommodate the amount established for the new local government pursuant to subsection 1. 

6. In establishing the allowed revenue from taxes ad valorem of a county, city or town pursuant to this section, the Nevada 
tax commission shall allow a tax rate for operating expenses of at least 15 cents per $100 Of assessed valuation in addition to the 
tax rate allowed for any identified and restricted purposes and for debt service. 

" 7. As used in this section: 
(a) "Predecessor local government" means a local government which previously performed all or part of a function to be 

performed by the local government for which the allowed revenue from taxes ad valorem is being established pursuant to 
subsection 1. 

(b) "Prior cost of performing the function" means the amount expended by a local government to perform a function which is 
now to be performed by another local government. The amount must be determined on the basis of the most recent fiscal year for 
which reliable information is available. 

(Added to NRS by 1981, 307; A 1983, 558, 1052; 1985, 1653; 1989, 1046, 1564, 2076, 2088; 1991, 1436; 1995, 143, 2179; 
1997, 3295, effective July 1, 1998) 

Case No. 66851 
JA 	3546 



NRS 266.0265 Judicial review of determination that proposed area is unsuitable for incorporation. A qualified elector 
or any other person who has an ownership interest in real property within the area proposed to be incorporated, and who is 
aggrieved by the determination of the committee on local government finance pursuant to NRS 266.0264 may appeal the 
determination to the district court within 30 days after the committee notifies the board of county commissioners of the 
determination. The district court shall limit its review to the issues contained within the record of the public hearing and in the 
determination. The district court may allow the record to be supplemented by additional evidence concerning those issues. The 
determination of the committee on local government finance may be reversed only upon a showing that the determination is in 
violation of constitutional or statutory provisions, is arbitrary or capricious or involves an abuse of discretion. If the determination 
of the committee on local government finance is reversed, the committee shall complete its report pursuant to NRS 266.0261 and 
the procedure for incorporation must be continued as if the committee on local government finance had not made its 
determination. 

(Added to NRS by 1989,234; A 1995, 147) 
- 

PUBLISHING CO. 
Municipal Corporations] 12(12). 
WESTLAW Topic No. 268. 

• C.J.S. Municipal Corporations § 26. 

NRS 266.027 Public hearing on petition and report of committee on local government finance. 
1. The board of county commissioners shall, within 14 days after it receives the report requested pursuant to NRS 266.0261, 

designate a date, time and place for a public hearing on the petition and the report 
2. The date of the public hearing must not be earlier than 14 days nor later than 30 days after the date on which the date, 

tune and place of the public hearing was designated. 
3. The board of county commissioners shall cause notice of the public hearing, including a copy of the petition without 

signatures, to be published in a newspaper of general circulation within the county at least 7 days before the hearing is held. The 
board shall provide notice of the date, time and place set for the public hearing at least 7 days before the hearing is held to the 
governing body of each city or town within the county. 

(Added to NRS by 1987, 1702; A 1989, 236) 

WEST PUBLISHING CO. 
Municipal Corporations I 12(7). 
WESTLAW Topic No. 268. 
C.J.S. Municipal Corporations § 22. 

NEVADA CASES. 
Notice must apprise persons that rights may be affected. Although former provisions of NRS 266.020 (cf. NRS 266.027) did not expressly require that 

notice of public meeting give accurate description of boundaries of proposed city, proper notice must, at very ,  least, apprise persons who are likely to be affected 
byproposed action that their rights may be involved. In reincorporation of Mesa Vista v. Pelham, 104 Nev. 516, 762 P.2d 879 (1988) 

- 1111.9 266.028 Record of public hearing; testimony at hearing; additional hearings. 
1. The board of county commissioners shall keep a record of the hearing and include as part of the record the report 

requested pursuant to NRS 266.0261 and any report submitted by a commission, agency or district pursuant to NRS 266.0262. 
2. The board of county commissioners shall allow any interested person to present oral or written testimony at the hearing. 

The board may invite representatives from state and local governments to present testimony. 
3. The board may hold additional hearings but all hearings on the petition must be completed within 30 days after the initial 

hearing is held. 
(Added to NRS by 1987, 1703; A 1989, 237) 

14118 266.0285 Factors for consideration In determining advisability of incorporation and feasibility of proposed city. 
1. To determine the advisability of incorporation and the feasibility of the proposed city, the board of county commissioners 

shall consider the following factors with regard to the area proposed to be incorporate& 
(a) Its population and density of population; 
(h) The 	land 	area, 	land 	uses, 	topography, 	natural 	boundaries 	and 	drainage 

basin; 
(c) The extent to which the area is devoted to aviculture, mineral production or other uses that may not require significant 

improvements to the property; 
(d) The extent Of cOltifnertial and industrial development; 
(e) The extent and age Of residential development; 
(f) The comparative size and assessed value of subdivided land and unsubdivided land; 
(g) Current and potential issues concerning transportation; 
(h) Past expansion of population and construction; 	. 
(i) The likelihood of significant growth in the area and in adjacent incorporated and unincorporated areas during the next 10 

years; 
(I) The present cost, method and adequacy of regulatory controls ; and governmental -service, including, but not limited to, 

water and sewer service, fire rating and .protection ; .paiitt protection; :improvement-and mainteinintetif stoats, administratiVe 
services and recreational facilities in the area and Th *Aug peed for glith services and contr4; .  

(k) the prese400 prpjpwo revenues forthe county .  mid the .proposed city, 
(1) The prObiableaffatlif iii6OrtibiAtiOn On revenues and rserVides in the county and local governments in adjacent areas; 
(m) The probable effect of she proposed incorporation mitt of any alternatives to incorporation on the social, economic and 

governmental structure of the affected county and adjacent areas; 
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(n) probable effected' the proposed incorporation and of any alternatives to incorporation on the availability and ..: 
requirement of Watifiinif other natural resourcesand 

(o) Any determination by a &Veit:mental agency that the area in suitable. for residential; commercial or industrial . 
development, or that the area will be opened to private acquisition. 	 • 

2. If the area proposed to be incorporated is within 5 miles of an existing city, in addition to the factors listed in subsection' .  
1, the boar4Rfsounty commissioners shot! consider: 	 . 

(a) llie-si-MancV:pdpufitidri of tlio,exiatingiity;- . ' 
(b) 6rowthiii4ciputitimliftd. -WAWttialuttidustriil development In 	etistiniie4 .diiiiiii:theriiit'YO-  'ir.edii; " ., 
(c) Any titensiorkof the boundaries bf the eitiSting city doing the past 10 years, 	.,!,,.. - • . . 

" (d) Tlio.probabiliti=4-1grovfth of the':ed.iiiiing„city tuwarer.thie...trea proposed ••i&be --;:itictirporated in the next 10 years, .„ ... , . 	. 
considering nature:ft-milers and other factors 	Might influence such growth; and 	 . 

(e) The willingness of the existing city to annex the area proposed for-incorporation and to provide services to the area. 
3. The board of county conimissionera shall ate:consider:- • 	 ' . . 	 - 
(a) The recommendations of anY•conimission, agency, district or member Of the public who submits a written report; .- 
(b) TestiMony from any person with testifies at a hearing; and 	,:., .. . 	 -.• 
(c) Existing petitions for annexation of any part of the area. 

. 

(Added to NRS by 1989, 233) 

NRS CROSS REFERENCES. 
• Cities with less than 250 electors cannot be incorporated, NRS 265.010 

WEST PUBLISHING CO. 
Municipal Corporations/ 5 to 7. 
WESTLAW Topic No.268. 
C.J.S. Municipal Corporations §§ 7 to 9. 

NRS 266.029 Opinion of board of county commissioners on advisability of incorporation and feasibility of proposed 
city; election required. 

xiz  1. U on conclusion of the final bearing, the board of county commissioners may take the matter under consideration and 
shall,. wt .: i;30,...„dayas.  after the conclusion of thehearing, issue an opinion, in Writing, concerning the advisability of the 
inconiorat 'ittellite feaSibilitY Of tbO.pr.OPOggtatt3 1,  

2. The board shall designate a date on Which the election will be held. The date of the election must not be earlier than 60 
days nor later than 120 days after the board issues its opinion. 	. 

3. The -board Shall cause notice-  of the -election to be published in a newspaper olgenernf circulation .within the today at 
least once Rackv.Keek for 3 Consecutive weeks. The final publication of notice must be published before the day of the election. - 

4. Theiiiitice mutt include a copy of the petition, a description of the area proposed to be incorporated, the statement of the 
estimated fiscal effect of the proposed incorporation prepared pursuant to NFtS 266.0263 ;  the location of the polling places and 
the date and time of the election. 

(Added to NRS by 1987, 1703; A 1989, 237) 

NUS 266.031 Withdrawal of petition. A petition for incorporation may be withdrawn at any time before the 30th day 
preceding the day of the election held pursuant to NRS 266.029 if a notice of withdrawal signed by at least four members of the 
committee is filed with the county clerk. Upon filing the notice of withdrawal, no further action-may be taken on the petition for 
incorporation. 

(Added to NRS by 1987, 1703) 

WEST PUBLISHING CO. 
Municipal Corporations! 12(5). 
WESTLAW Topic No. 268. 
C.J.S. Municipal Corporations *17. 

NRS' 266.032 Form and contents of ballot. The ballots used for the election held pursuant to INIRS 266.029 must: 
1. Be in substantially the following form: 

. 	Shall the area described as 	 (describe area) be incorporated as the City of 	(name of city)? 
• Yes 	 

No 	 
The voter shall mark the ballot by placing a cross (x) next to the word "yes" or "no." 

2. Contain the statement of the estimated fiscal effect of the proposed incorporation prepared pursuant to NRS 266.0263. 
3. Contain a copy of the map or plat that was submitted with the petition pursuant to NRS 266.019 and depicts the existing 

streets, sewer interceptors and outfalls and their proposed extensions. 
(Added to NRS by 1987, 1703; A 1989, 237) 
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Debra Brazen, Chairman 
Randy Ashley 
Linda Gregory 
Karen Streckfus 
Dave Zimmerman 
Michelle Madder, Secretary 

W33PALOWLZAB:Ag 
1 N.-, 	 s • 

P.O. Box 1553 
Fernley, NV 89408 

11-,94k110)1111011. 

March 27, 2000 

Committee on Local Government Finance 
Marvin Levitt, Committee Chairman 
Nevada Legislative Building — Room 2135 
401 Wouth Carson Street 
Carson City, Nevada 89701 

Subject: Fernley Town Incorporation 

Members of the Committee: 

In response to your inquiry, and request, the Fernley Incorporation Committee 
respectfidly responds and submits the following regarding NRS 266.0285, items A J 
and M - 0, 

A, Fernley's population, and density of population: 
1. Fernley has gown from a small farm community to a town with over 8030 

people. Lyon County is Northern Nevada's growth leader, with a 
population increase of almost 60 percent during the past decade. U.S. 
Census 2000 estimates that for 1999 Lyon County is the 30 th  fastest 
growing county in the nation. The population increased in Lyon County 
from 20,001 in 1990 to 34,150 in 1999, an increase of 14,149, or 70.9%. 
Most of this growth is in Fernley. 

2. The population and density is equal to or greater than other inomporated 
cities in Nevada. 

B. The land area, land uses, topography, natural boundaries and 
drainage basin: 
1. Fernley's growth is fueled by its 5,000-acre Nevada Pacific Industrial 

Park, home of Amazon.Com  distribution center and other large (Fortune 
100 companies. 

2. Please see Exhibit A, which identifies existing land uses by acres. 
3. Please see the Existing Land Use Map. 
4. Please see the Schematic Physical Constraints Map. 
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C. The extent to which the area is devoted agriculture, mineral 
production or other uses that may not require significant 
improvements to the property: 
I. 	Agriculture plots of 100 acres plus has been given the opportunity to opt 

out of incorporation. Landowners that decided to opt out are listed in the 
petition on pages 1 and 2. A binder with the certified letters to the 100 
acres + property owners, and their responses are available for inspection. 

2. Nevada Cement along with their large limestone mine was excluded in the 
incorporation, as they used their option to opt out ofthe incorporation. 

3. Most of the farm ground is changing to smaller developed parcels. 

D. The extent of commercial and industrial development: 
1. 	UPS, which is ranked 52" in the Fortune 500, who plans to cover its 

purchase of 230 acres with some 3.5 million square feet of warehouse and 
logistic support facilities. The first building, at 256,000 square feet, is 
leased and managed by UPS solely for logistics service to its client Allied 
Signal, a Fortune 500 aerospace and automotive parts manufacturer. The 
she is UPS's western distribution campus providing third party logistics in 
11 states. Quebecor Printing the second largest commercial printer in the 
United States, completed a 410,000 square foot building in 1999. MSC 
Industrial Supply, a direct mail supplier, occupies a 350,000 square foot 
facility, and is situated on 50 acres of Fernley land. MSC generates over 
$500 million in annual sales from its 4,000-page catalogue. Ultimately, 
MSC will cover an area of 1,440,000 square feet, (that's the equivalent of 
25 football fields). Amazon.Com, the worldwide bookseller is at the heart 
ofthe industrial development and operates a magnificent 600,000 + square 
foot facility. Without question, the greatest eruption in Lyon County's 
industry boom is now occurring in the town of Fernley. 

E. The extent and age of residential development: 
1. 	The majority of growth in Fernley has developed in the last 8 to 10 years. 

Fernley emerged in 1995 when the Newlands Project first supplied 
Truckee River water to the Fernley-Fallon corridor. The town. had 466 
people in 1941 and 1,470 residents in 1970. By 1982, the population had 
swelled to 4,200. The Gwent grocery store was built in 1981. Over 500 
new homes have been built during the past 15 months. 

F. The comparative size and assessed value of subdivided land and 
un-subdivided land: 
1. 1999-2001 assessed valuation is $212,518,036; this is approximately 32% 

of Lyon County. Please see the Assessed Valuation report, Exhibit B. 
2. Fernley's assessed valuation is greater than 7 ofthe counties in the state of 

Nevada. 
3. The present tax rate is .1428 of .2271 allowed. 
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G. The current and potential issues concerning transportation: 
1. 

	

	Nevada Department of Transportation District Traffic Office reports the 
following as of March 23, 2000: 
a, 	Plans to widen 95A from Freemont to Interstate 80 to a .flve-lane 

road. This will include sidewalk, curb and gutter. 
b. Installation of a traffic signal at the intersection of 95A and 

Newlands Dr. 
c. Replacement of the Railroad Separation L  ridge between Freemont 

and 50 Alt A in the next 2 years. 
d. Plans to widen 50 Alt A between Fernley and Fallon are included 

lathe 10-year plan. 
e. Replacement and improvement of the 95A Truckee Ciil Bridge 

are also included in the 10-year plan. 
f 	State Route 427 Railroad Underpass ridge is under assessment. 

	

2. 	All highways are sufficient to service growth. 
a. 1-80 on the North side 
b. Highway 95 runs through town. to South Lyon County connecting 

to Highway 50 
c. Highway 447 runs North to North-East California 
d. Highway 50 Alt, East to Fallon 

	

3. 	Please see the 1999 Nevada Department of Transportation (NDOT) report, 
Exhibit C. 

	

4. 	Please see the Existing Tremsportation Network Map. 

H. Past expansion of population and construction: 
1. The population in 1996 was 6,010. The State Demographer reports 

population to be 8,030; this is 33% growth in 3 years. 
2. In the past, Femley's population in large, commuted to the Reno/Sparks 

area for work. With the recent industrial expansion, this is changing due 
to the availability of local jobs. In fact, many Reno/Sparks residents are 
commuting to Fernley for work 

L 	The likelihood of significant growth in the area and in adjacent 
incorporated and un-incorporated areas dining the next 10 years. 

	

L 	Fernley is ideally located at the gateway to the Pacific Coast market. The 
Industrial Parks offer significant tax, political, environmental and shipping 
advantages which are virtually unparalleled by any other industrial parks 
throughout the western states. The industrial park have attracted topflight 
companies such as UPS, Quebecor Printing, Allied Signal, Amazon.Com , 
MSC Industrial Supply, Polyglass, and Fortifiber, adding substantial job 
opportunities to Fernley and to the surrounding area. Another important 
element to the Fernley area is 1-80 at the confluence of the highways 95 
and 50 and the Union Pacific Railroad mainline. As the industrial parks 
grow, so grows Fernley, with many new housing developments sprouting 
throughout the community. This growth has propelled 	Lyon 	Ceinity latsa a 
top spot as one of the fastest growing counties in the nation. 
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2. 	With Femley's wide-open spaces, industrial parks, affordable housing, 
quality of life, and new commerCial businesses, the likelihood of 
significant growth is certain. Future growth is de ' e and unavoidable. 

J. The present cost, method and adequacy of regulatory controls and 
governmental service, including, but not limited to, water and 
sewer service, fire ratting and protection, police protection, 
improvement and maintenance of streets, administrative services 
and recreational facilities in the area and the future need for such 
services and controls: 
1. 	Fernley currently has the entire essential regulatory controls and 

government services listed above. Please see the Public Facilities Map. 
2, 	Water and Sewer Service: Fernley Town Utilities operates the present 

water and sewer systems. Fernley Utilities has provided some general 
statements regarding the water and wastewater system, please see the 
attached letter, Exhibit D. Please also see the Schematic Sewer and Water 
Distribution Maps, (these 2 maps are unfinished but are somewhat 
helpful). Please see the Petition, page 4. 

	

3. 	Ere Rating and Protection: Fire service is provided through the North 
Lyon County Fire District, proposals are included in the Petition, page 3. 
Please also see Assessed Valuation Report, Exhibit B. 
Police Protection: The Lyon County Sheriff's Department is in place and 
provided by the County. Proposals are included in the Petition, page 3. 
Please see the attached letter from Sheriff Smith, Exhibit E. 

5. Improvement and Maintenance of Streets: Lyon County is providing 
improvement and maintenance of streets. Proposals are included in the 
Petition, page 3 and 4. 

6. Administrative Services: Administrative services are in place. Proposals 
are included in the Petition, pages 3 and 4. Please also see the attached 
letter from Judge Lehman, Exhibit F. 

7. Recreational Facilities: There are three public parks in the Town of 
Fernley. Lyon Comity provides funds to the Town of Fernley through the 
Lyon County General Fund. There is also a public swimming pooL 
Proposals are included in the Petition, page 3. 

M. The probable effect of the proposed incorporation and of any 
alternatives to incorporation on the availability and requirement 
of water and other natural resources: 

	

1. 	The Incorporation Committee is not aware of any effect on the availability 
and requirement of water and other natural resources due to incorporation. 
Any probable effect on water and other natural resources will be due to 
ongoing growth with the impact being mitigated by incorporation and 
planning. 
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N. Any determination by a governmental agency that the area is 
suitable for residential, commercial or industrial development, or 
that the area ivill be opened to private acquisition: 
L 	The Fernley area is in use for residential, commercial and industrial 

development, , 11 d most of the area is open for private acquisition. 
Development is underway. Please see the Existing Zoning Map. 

2. 

	

	If approved for incorporation, Fernley will become the T" largest city in 
Nevada with 10 cities being smaller in population, 

0. The recommendation f any commission, agency, district or 
member of the public who submits a written report: 
I. 	The committee regards the verified petition to be a written public opinion, 

requesting that the incorporation issue be placed on the ballot, please see 
page 1 of the Petition. 

2. 	All County Commissioners have expressed support for incorporation. 

If the Fernley Incorporation Committee can be of any further assistance, please contact 
me at (775) 5754100. 

Respectfully, 

Debra K. Brazell — 
Fernley Incorporation Committee, Chairman 

DKB:thn 
File local gov, 
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To nt e oara of County C ammaissioners of Lyon COUJItyp Nevada: 

We, the undersigned qualified electors of the State of Nevada respectfully petition the Board of County 
Commissioners to submit a prom +sal to incorporate as a city certain unincorporated contiguous area 
located within Lyon County, namely that area constituting the Town of Fernley, to the qualified electors 
who reside within the area to be incorporated, for their approval or disapproval at the September 5, 
2000 Primary Election, the November 7, 2000 General Election, or at a special election to be held for 
that purpose. 

The following is the description of the area proposed to be incorporated: 

1. THE AREA PROPOSED TO BE INCORPORATED LIES wrrHIN A PORTION OF 
LYON COUNTY, STATE OF NEVADA AND MORE PARTICULARLY DESCRIBED AS 
FOLLOWS: 

SAID AREA IS BOUNDED ON THE SOUTH Y THE PORTION OF THE COMMON 
TOWNSHIP LINE OF TOWNSHIP EIGHTEEN NORTH (T18N) AND TOWNSHIP 
NINETEEN NORTH (T19N) M.D.B. & M. WHICH LIES BETWEEN THE WEST 
BOUNDARY OF CHURCHILL COUNTY, AND THE EAST BOUNDARY OF STOREY 
COUNTY. 

AND THEN; BOUNDED ON THE EAST AND NORTH BY THAT PORTION OF THE 
COMMON BOUNDARY OF LYON COUNTY AND CHURCHILL COUNTY TO rrs 
INTERSECTION WITH WASHOE COUNTY ON THE WEST LINE OF SECTION 4, 
TOWNSHIP TWENTY NORTH (T2ON), RANGE TWENTY FIVE EAST (T25E) AND 
LYING NORTH OF THE COMMON TOWNSHIP LINE OF TOWNSHIP EIGHTEEN 
NORTH (1.18N) AND TOWNSHIP NINETEEN NORTH (r2oN) M.D.B. & M., 

AND THEN; BOUNDED ON THE NORTH BY THE COMMON BOUNDARY OF 
LYON.  COUNTY AND WASHOE COUNTY TO ITS INTERSECTION WITH THE 
EAST BOUNDARY OF STOREY COUNTY ON THE NORTH LINE OF SECTION 10, 
TOWNSHIP TWENTY NORTH (MON), RANGE TWENTY FOUR EAST (R24E), 

AND THEN; BOUNDED ON THE WEST BY A PORTION OF THE COMMON 
BOUNDARY OF LYON COUNTY AND STOREY COUNTY WHICH LIES BETWEEN 
THE NORTH BOUNDARY OF LYON COUNTY AND THE COMMON TOWNSHIP 
LINE OF TOWNSHIP EIGHTEEN NORTH (1 118N) AND TOWNSHIP NINETEEN 
NORTH (1119N) M.D.B. & M., EXCLUDING CERTAIN PARCELS UNDER 100 ACRES. 

EXCEPTING THEREFROM THE FOLLOWING PARCELS DESCRIBED AS PER THE 
LYON COUNTY ASSESSOR'S MAPS AND RECORDS: 

0.511- 	' 13.6itatty4M4i. 
.A ES 

71:....,..; 
1B.LIP4 

. . ,43 ki4o.---;-.  

fl3E pNgs_gp.  
..osimill 

20-581-01 183.17 20-58 POR. E2E2 SEC 22 OW. SEC, 
23, T20N,R25E, M.D.B. 8c M. 

21-031-05 33160 21-03 FOR SEC 33, T21N, R25E,1VLD.B. 

21-031-06 333.60 21-03 S2-T21N, R25E, M.D.B. & M. 
21-04201 267.40 21-04 N2 SEC 11, 120N, P.21E, M.D.1.1 .1 

M. 
, 
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21-161-03 160.00 21-16 N2-T2ON, R24E, M.D.B. & M. 
21-161-06 110.00 21-16 N2-T20N, R24E, M.D.B. & M. 
21-16404 4520.87 . 	2146 POR. T19-70N, R24E. 	. C 

J.4  
POR. T19-20N, RUE. 

M.D.B. &M. 
21-164-05 1184.00 21-16 



Case No. 66851 
M. 	3557 

68°' nu 8 !Jab, 4.1-E-A-e. a. I, .5. 4111.19, 11,64eirXdp eV1148-.1.8.14 

& M 
2146428 423.72 2146 POR. SEC. 28„ T2ON,1124E, M.D.B. 

&M. 
21-164-29 102.22 21-16 PM, SEC 28,120N, 11.24E, M.D.B. 

&M. 
2146547 21-16 Old Parcel No - See 21465-22 
21465-22 385.63.  21-16 POR.SEC 15, 120N, R24E, MD.B. 

&M. 
21-20141 668.12 • 21-20 SEC. 3, T20N, R25E, M.D.B. & M. 
21-201-07 131.52 21-20 POILSEC. 15, 120N, R25E, M.D.B. 

&M. 
21-201-23 476.18 21-20 *SEC. POIL 	9,120N, 1125E, M.D.B. 

&M. 
21-201-25 70.18 21-20 ' N2-120N,R25E, M.D.B. &M. 
21-201-26 186.62 21-20 N2-120N 	M.D.B. &M. ' 
21-22140 131.61 21-22 POR.N2 & POR.N2S2, SEC, & 

POR.NW4NW4 SEC. 8 
21-241-07 305.34 21-24 N2 & POR, 2 SEC. 8, T2ON, 1125E, 

M.D.B. &M. 
21-26144 170.13 21-26 P0R,SEC.17,120N,R25E, M.D.B. 

&M. 
21-301-12 127.39 21-30 • S2-T20N ' 	E M.D.B. &.M. 
21-301-14 112.39 21-30 S2-120N ' 	E M.D.B. &M. 
21-301-32 80.00 21-30 S2-120N,R25E, M.D.B. &M. 
21-301-33 144.00 21-30 S2-T2ON ' 	E M.D.B. &M. 
21-302-59 160.00 21.130 sz-rzoN . 	E MD.B. &M. 
21-302-92 166.64 21-30 S2-T2ON ' 	E M.D.B. &M. 
21-302-93 254.88 21-30 S2-T20N,R25E, M.133. &M. 
21-321-06 131.17 21-32 SE4 SEC. 19 T20N ' 	E 
21-392-01 1851.22 21-39 N2-T2ON ' .E M.D.B, &M. 
21-412-01 8113.00 21-41 S2-T19N,R23E, M.D.B. &M.  

S2-T19N,R23E, MD.B.  &M. 21-412-02 160.00 21-41 
21-441-01 164.02 21-44 N2-T19N,112.5E, M.D.B. & M. 
21-441-02 381.00 21-44 N2-T19N,R25E, M.D.B. & M. 
21-441-05 684.80 21-44 N2-T19N,R25E, M.D.B. & M, 
21-441-22 160.00 21-44 N2-T19N,R25E, M.D.B. & M. 
21-441-23 160.00 21-44 N2-T19N,R25E, M.D.B. & M. 
21-441-25 160.00 21-44 POIL SEC 11, TI9N,1125E, M.D.B. 

&M. 
21-441-26 320.00 21-44 N2-119N, R25E,, M.D.B. &M. 
21-441-35 160.00 21-44 N2-T19N, 1125E, M.D.13. &M. 
21.441-44 160.02 21-44 N2-T19N, R25E, M.D.B. &M. 
21-441-69 160.50 21-44 N2-T19N, R25E, M.D.B. &M. 
21-441-90 142.61 	- 21-44 N2.T19N, R25E, M.D.B. &M. 
22-451-14 160.00 21-45 S2-T19N,R25E, M.D.B. &M. 
21-451-18 ' 160.00 21-45 S2-T19N,R25E, M.D.B. &M. 
21-451-37 320.00 21-45 S2-r19N,R25E, M.D.B. &M. 
21-451-39 160.00 21-45 S2-T19N,R25E, M.D.B. &M. 
21-451-40 160.00 21-45 S2-T19N,R25E, M.D.B. &M. 
21-451-81 161.07 21.45 S2-T19N,R25E, M.D.B. &M. 
21-451-84 152.70 21.46 N2-T19N,R26E, M.D.B. &M, 
21-461-01 163.18 21-46 POR. SEC 5, T19N, R26E, M.D.B. 

8c M. 
21-461-06 631.83 21-46 N2-T19N,R26E, M.D.B. &M. 
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3. The total acreage of the area is approximately 76,551 of which 44,447 acres is State/Federal 
Government property. 

4. The number of persons who reside in the area is recorded by the demographer as 7,020 approximate 
and estimated by the committee to be 9,000 plus. 

5. The number of owners of record of real property within the area is approximately 5,890 of which 
2,964, •ii eludes n. -table, (school ELM lands) and 2,926 of which is taxable property owners. 

6. 	The area to be included in •e pr BM osed City meets 

 

e suitability requirements of NRS 266.017- 1;1 

 

• It is cunently used, or suitable for residential, commercial, industrial or government purposes; 
• It is contiguous and urban in character, and includes all contiguous area used for residential 

purposes; 
• k includes the entire area of the unincorporated town now existing within the area proposed for 

incorporation. 

7. 	The Fernley Incorporation Committee's statement and plan for providing police and fire protection, 
maintaining the streets, providing water and sewer services, collecting the garbage and providing 
administrative serviCes in the proposed new City of Fernley is as follows: 

Police Protection:  
Lyon County Sheriffs Department is in place and provided by the County. These services include the 
employment by Lyon County Sheriff on a permanent and full-time basis, of at least three persons who 
primary functions specifically include: 

(a) Routine patrol; 
(b) Criminal investigations; 
(c) Enforcement oftraffic laws; and 
(d) Investigation of motor vehicle accidents. 

The Sheriffs Department is funded with General Fund Revenue from Lyon County. The amount 
allocated to Lyon County to provide Police Protection may be decreased by the amount allocated to 
the new City of Fernley. It is proposed that this allocation be used to negotiate and enter into a 
inter-local agreement or contract with Lyon County Sheriffs Department to continue police 
protection. It is also proposed to appoint the Lyon County Sheriff as the Chief of Police for the 
new City of Fernley and share the proportioned financial responsibility ofhis employment. It is 
proposed that through negotiations, the new City of Fernley will Utilize the existing facilities, 
supplies, equipment, and capital assets. 

Fire Protection:  
Provisions for prevention and suppression of fire and rescue, and the acquisition and maintenance of 
the equipment necessary to provide these services are provided by the North Lyon County Fire 
Protection District. No changes are anticipated at this time. 

Parks & Recreation:  
Lyon County provides funds to the Town of Fernley through the Lyon County General Fund. The 
Town of Fernley employs on a permanent and full-time basis, persons who administer and maintain 
recreational facilities and parks. It is proposed that the existing agreement and allocation continue. 
The new City of Fernley will negotiate and enter into an inter-local agreement with Lyon County to 
continue these services. 

Construction. Maintenance & Repair of Roads:  
Lyon County has provided construction, maintenance, and repair of roads for the Town of Fernley, 
including acquisition, operation, and use of material, equipment and facilities that are used 
exclusively for the construction, maintenance or repair of roads that is necessary for thasib hint 66851 
efficient use of the roads, including: 	 JA 	3558  

a. 	Grades or re-grades; 	s. 	Bridges; 
• (.204.417 NMI, 
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aneanmg; 
Sanding or snow removal; 
Crosswalks; 
Sidewalks: 
Culverts; 
Catch basins; 
Drains; 
Sewers; 
Manholes; 
Inlets; 
Outlets; 
Retaining walls; 

y. Aitastscaa11 Opts an lighting eqwpment 
z. Parkways; 
as. 	Fences or bathers Ji control access; 
ab. 	Control of vegetation; 
sc. 	Rights of way, 
ad. 	Grade separations; 
se. 	Traffic separators; 
af 	Devices and signs for Control of traffic; 
ag. 	Facilities for personnel who construct, 

maintain or repair roads; and 
ah. 	Facilities for the storage of equipment 

or repair roads. 

The amount allocated to Lyon County to provide construction, maintenance and repair of roads may 
be decreased by the amount allocated to the new City of Fernley. It is proposed that this allocation 
be used to negotiate and enter into an inter-local agreement with Lyon County for the services listed 
above. In addition, it is proposed that the new City form the Fernley Public Works Department. The 
new department will work with Lyon County and will be responsible for building permits and 	• 
engineering. The new department will employ a public works director/engineer, and two building 
inspectors. 

Water and Sewer Service:  
The Town of Fernley currently owns and operates Fernley Utilities as an enterprise fund. It is 
proposed that the water and sewer services will operate under the new City of Fernley. 

Collection of Garbage:  
Garbage collection is currently franchised to a disposal service. The Committee proposes no change 
at this time. 

City Officers:  
It is proposed that the new City of Fernley officers consist of an elected mayor and Five elected city 
councilmen. It is also proposed to employ a city manager. 

City Attorney:  
The amount allocated to the Town ofFernley to provide an attorney to the Town of Fernley, may be 
decreased by the amount allocated to the new City of Fernley. It is proposed that this allocation be 
used to negotiate and enter into a contract for legal services from an attorney in good standing 
admitted to practice law in the courts of Nevada. 

City Clerk/Treasurer:  
The amount allocated to the Town of Fernley to provide clerk services to the Town of Fernley may 
be decreased by the amount allocated to the new City of Fernley. It is proposed that this allocation 
be used to hire a City Clerk/Treasurer. It is proposed that the City Clerk and the City Treasurer 
position be combined into the office ofthe City Clerk and Treasurer. 

Municipal Court:  
It is proposed that the new City of Fernley appoint the existing Justice ofthe Peace as the Municipal 
Court Judge and contract directly with that Justice of the Peace for these services. In addition, the 
City would direct the Justice ofthe Peace to hire a part time municipal clerk or contract with his 
existing staff. 

8. 	The attached map indicates the existing dedicated streets, sewer interceptors and out...falls, and their 
proposed extension. 
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53,000.00 
65,000.00 
75,000.00 
10,500.00 
25,000.00 City Gaming Tax (1/2% of Gross Gaming revenue) 

1.75 Cents Motor Vehicle Fuel Tax 
2.35 Cents Motor Vehicle Fuel Tax 

Sub Total Taxes, Licenses & Revenues 

Sub Total Firm, Forfeits & Other 

Subtotal Non-Business Licenses & Permits 



. ESTIMATE. OF COSTS 

ADMINISTRATION 

$ 23,700.00 
5,000.00 

61,500.00 

24,087.00 

75,000.00 
City Attorney 65,000.00 
City Clerkrfreasurer 35,875.00 

Benefits 

Sub Total 

CONSTRUCTION, MAINTENANCE AND REPAIR OF ROADS 

13,275.00 

$ 303,437.00 

Inter-Local Agreement with Lyon County Public Works 
Dept. for Construction, Maintenance, & Road Maid. 
Public Works Director / Engineer 

$ 160,000,00 
Negotiated Services 

52,500.00 
Benefits 19,425.00 

25,900.00 
Enterprise Fund 

Collection of Garbage Franchised Franchised 1 
Sub Total $ 327,825.00 

PARKS AND RECREATION 

90,000.00 

FIRE PROTECTION 

$ 859,000.00 $ 859,000.00 
tinted Services 

Provided by North Lyon County Fire Protection District Existing 
$ 39,162,00 $ 39,162.00 

$1,619,424.00 TOTAL ESTIMATED COSTS 

Water & Sewer Service Enterprise Fund 

Contract with Lyon County/Chief of Police 

The full cost of services being provided to Fernley, by Lyon County, have not been 
delineated. The Committee on Local Government Finance and the Department of 
Taxation will define these costs in the forthcoming studies and reports. It is proposed 
that some services currently being provided by Lyon County will continue to be provided 
to Fernley through inter-local agreements and/or contracts. 

Incorporation will give the new City of Fernley the ability to work directly with entities 
such as the Bureau of Reclamation, Bureau of Land Management, Nevada Department of 
Transportation, etc., increasing Fernley's ability to efficiently negotiaamtalyrrvin—y 
additional needs and services. Bonds and grants for important services will also be 
available to the new city. 
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then whatever revenue stream that comes from that won't be there either. So that's where the differences 
are. The city of Fernley, town of Fernley and Lyon County as a whole have a relatively low tax rate in 
relationship to the total revenue, what we used to call the maximum allowed combined revenue — the 
split between CTX or sales tax revenues and property tax. Part of that is because back in 1981 and that 
timeframe, Lyon County did have a tax rate very close to or at $5.00. You guys remember how the 
formula worked — it was based on the relative tax rate in place at the time of the tax shift. So, they've 
been the beneficiary of a very large proportion of their operating revenues coming from the sales tax as 
opposed to the property tax. In the other handout I did prepare for you, the property tax comparison, and 
basically the first half of this report is just a trade-off. If the County were to give up a million dollars in 
allowed ad valorem revenue, what that cost per hundred in assessed value which is $14.88 it would cost 
the residents of Fernley 47 cents. So indeed, if the results of this incorporation are dependent on 
property tax, there will be a significant impact. And I think that's what this report shows. They feel that 
they don't have to raise taxes and they can negotiate for services and or revenue with the County which 
would again be coming out of their heavily-weighted consolidated tax distribution. 

In the lower half of this report, I've given you the overlapping tax rate for the town of Fernley, and that 
includes the state rate, the schools, etc., at 2.858. That's based on the revenue projections we have just 
prepared so that we take everyone's rate that's allowed or proposed, then that would be the rate that 
would be a taxpayer impact. And that would generate $1,000 per household for $100,000 home. That's 
not extremely high as all of us know, but that would be what the existing people pay in Fernley now, 
regardless of . . . however, neither Lyon County nor the town of Fernley levy the maximum rate allowed 
and if they were to, by way need for additional services or impact in some way, if they were to have to 
utilize an additional tax rate, the maximum tax rate at this point that could be imposed in the proposed 
city is $3.41 and that would make basically $193 difference to the average homeowner. I wanted to 
show both of those simply because I don't truly know whether or not, as Rebecca pointed out, and there 
are questions and certainly the community is growing and there will be needs in that community 
growing as fast as they are; regardless of whether they maintain their status as a town, a fire district and 
a swimming pool district or if they become a city and incorporate all of that. The potential for a higher 
tax rate exists, but it exists any given day, again, regardless of the incorporation of the city. As the needs 
of the community grow, with growth, we have to pay for it and they enviable position that they have a 
lot of industry that keeps the tax rates down. But certainly they do have the opportunity and the tax rate 
within the existing tax structure, to levy a higher rate if it were required. So basically that was the 
analysis required per statute and I hope I've addressed, and if you have any other questions, I would be 
happy to address them. 

Chairman Leavitt: When I looked at this, it looked like to me there are several things this is 
dependent on. Look at the consolidated tax number. We show $98,000 coming in per the consolidated 
tax for this entity on a $212 million assessed valuation and we show $238,000 to the town of Yerington 
on a $38 million assessed valuation. You look at relationships, they are really very different. If you 
look at the other cities, we also see substantially more coming in from consolidated tax. However, it 
looks like this proposal anticipates the county providing a number of services rather than the city doing 
them, and the County providing these services probably makes it somewhat equivalent to what they 
would otherwise have a consolidated tax if they had reached some agreement to transfer money to the 
County instead of services directly. Anyway, the result of all that, it seems to me, anyway that the — 
how effective this can be is gonna be determined largely on how willing and how able the city is to 
reach agreement with the County eventually on the provision of services or the trading back and forth of 
this money, mostly from the consolidated tax I would assume. When we look at everything, if indeed, 
the working with the County goes smoothly I think we clearly have the ability  to provide the revenues 
needed for a city. If the County says no, go take a walk, then you've got big problems. Is that wrong? 
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Debra trazel: That's correct. The law, the way it was set up before, the consolidated tax law, there 
would be a specific fund, you would know exactly what that amount of money was that you could 
spend, then that changed. At first, I thought, oh no, we can't do this, there is no way we can do this. 
But I continued in my research I discovered that actually the change in law is really equitable and really, 
really works nicely, and as I said before, gives us a chance to work into a easy-like. We really are in the 
ideal situation, because right now, the county has been so supportive, they've taken good care of Fernley 
in the past and I don't see any reason why there can't be an agreement made and of course that will have 
to be between the new officials and the county. But the county is so very willing. I think that is one of 
the big keys here. The other thing I wanted to mention, all those services that are necessary with the 
exception of the municipal court and the money to pay for the mayor and the councilmen, all those 
services are there. And what's not there, there are other funds that can be negotiated for to take of those 
little things, the muni court can be changed around to where that money for the tickets will help take 
care of that. The foundation that Fernley has now is great, because everything we need to be a city is 
there now, and what is there now, according to law, will stay there, either by funds or by negotiated 
services. 

Member Mary Walker: I was just thinking about a lot of what's happening in government in Nevada, 
and actually there's a lot of consolidation. Metro consolidation down south, for example, the sheriffs 
office and police office. And a lot of time those consolidations occur because they don't want to have 
two different administrations, or the burden of two different administrations, they consolidate. One of 
them I'm working on is up in Reno, the Reno Fire Department and the Truckee Meadows fire 
department. Just by consolidating those two, we're saving over $600,000 just in administrative costs. 
The chief fiscal officer, chief executive officers, some of the administrative staff, that type of thing. 
When you look at whats been consolidated in Nevada, its been fire, which is what you have here 
initially, sheriff and police, for example consolidated Metro, which is what you have here, you're 
judicial and municipal you have a lot of rural entities that have consolidated judicial and municipal 
courts, which is what you have here. So I like the approach in that you're not doubling up on the 
administration costs in a lot of these areas. And where you are having administration, you have 
administration now for it. So I think that's a good step forward. 

Debra Brazel: Because of that, we can negotiate with the county because they've been doing that 
administration. So that money can come to Fernley and take care of what's needed there. We're in such 
an ideal situation and the time is now while we have a chance; its taken the committee two years to get 
here before you; this is really a great day to come here before you. It's been quite an eye-opening and 
interesting experience. I've really gained quite a respect for the taxation and all of those laws and the 
way it all works because its so protective and because its set up that way. All these questions, like what 
Rebecca brought up, they're gonna be handled and they're gonna be taken care of by people qualified 
for it to get to that point, and ultimately, which is wonderful in. an American way, the people get the 
fmal say. 

Break. 

Chairman Leavitt: Are there any additional comments anyone at the table wishes to make? 

(No) 

Anyone else? Come forward. Identify yourself. 

Danny Lunsford: Danny Lunsford, a Fernley Town. Advisory Board member, representing myself as a 
private citizen. [Comments ensued] 
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