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'NRS'A;I.O-E')Z( 1) as a'matter of lavv and that the Defendants are the}efore'entttled to. judgment as a matter
of law on those claims.'” | | .

H.' Fernley lacks standing to 'bring separatiou—of-powers'claims ag_aixtst the s_tate.- s

A defendant 'is entitled to sutnmary | judgtueht when the plaintiff lacks v':s'tanding to bring its

constitutional claims against the defendant. See Doe v. Bryan,-102 Nev. 523, 524_-26 (1986). When the

|| plaintiff lacks standing, the'plaintiff does not have the legal right to set judicial machinery in Ih'otion

and the plamtlff is barred as a matter of law from prosecutmg its const1tut10na1 claims. Heller 12

Legzslature 120 Nev 456 460 62 (2004)

In thls_- case, the Defendants contend that political Subdivisioh_s ltke Il?.emley laek standing to bring
claims against ﬂde state alleging violations of state constitutional provisions unless the ptovisions exist
for the proteetion of.the political subdiviéions such as .provis'ions wlateh -ptotect political subdivisions
ﬁrom certam types of spec1al or local laws, See Czty of Reno v. County of Washoe, 94 Nev. 327; 329—32

( 1978), State ex ‘Fel. List v. County of Douglas, 90 Nev 272, 280 81 (1974).'8 The Defendants contend |

'that the separatlon—of—powers prov131on of the Nevada Constltutlon does not exist for the protect1on of

oohtlcal subd1v1s1ons but exists for the protectlon of state government not local govemment by
prohibiting one branch of state govemruent from.lmpmgmg on the functlons of another b_ranch of state
government. Therefore, the Defendants contend that Fernley lacks standing to bring separation-of-
oowe'r"s claims against the_state as a nt_atter of Iaw.‘be-cau.se the sepafation—of-powets provision does not
e;tist for the upvrotection of political subdivisious of the state. o

F er‘_nlev contends that courts in other states have allowed political subdivisions to bring separation_

7 Because the Court holds that F ernley’s claims for money damages are barred by sovereign immunity
under NRS 41.032(1), the Court does not need to address the Defendants’ additional arguments that
Fernley’s. clalms for money damages are also barred by sovereign immunity under NRS 41 .0322). .

8 See also City of New York v. State, 655 N.E.2d 649, 651-52. (N.Y. 1995) (“the traditional principle
throughout the United States has.been that mumclpahtles » lack capacity to mount constitutional
challenges to acts of the State and State legislation. . Moreover our Court has extended the doctrine

of ho capacity to sue by municipal corporate bod1es to a wide variety of challenges based as well upon
* Case No. 66851

claimed violations of the State Constitution.”). = - S :
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of: powers claims agamst the state."” Fernley contends that the cases cited by the Defendants stand for

the proposrtron that political subd1v1slons lack standmg to challenge cértain dec131ons in which the state

_ztself grves or takes awdy rrghts or powers to or from a local government Fernley contends' that the

|{131. 8. Ct. 2355 2365 (2011) (“Separat1on -of-powers pnncrples are mtended in part to protect each

'branch of government from i 1ncursron by the others Yet the dynamlc between and among the branches

| of powers protéct the individual as well ”) Therefore Fernley contends that it would undermine the

51gn1ﬁcance of the separatron—of powers doctnne ifa poht1cal subdivision could not bring separatron-of

cases do not stand for the proposmon that political SleleISlOIlS cannot -allege that the state government
has exceeded 1ts const1tutlonal authorlty in v1olatron of the separation of powers Rather Femley
contends that the separatlon—of -powers provision protects not only the three branches of state

government but also the const1tutlonal nghts of 1nd1v1duals See Bond v. Unzted States, 564 U S. .,
is not the only obJect of the Const1tut1on’s concern. The structural principles secured by the separation

powers claims to redress i 1nJur1es caused by the state to rts const1tut10nal rlghts
The Court holds that Fernley lacks standrng to bring: separatlon-of powers clalms agarnst the state
as a matter of law Fernley is a pohtlcal subdivision of the state created for the convenient

admmlstratlon of government It i not an md1v1dual and 1t does not possess the same personal.

const1tut1ona1 nghts enjoyed by 1nd1v1duals under federal and state law:

Public enfities which are political subdivisions of states do not pessess constitutional.
rights ., .in the same sense ds private corporations or individuals. Such entities are
creatures of the state, and possess no rights; privileges or immunities 1ndependent of those

expressly conferred upon them by the state

Randolph C‘eumy'v..Ala. Power Co., 784 F.2d 1067, 1072 (I1th Cir. 1986) (qnoting City ofSafety

19 See City of Austm v. Quick, 930 S.W.2d 678, 684 (Tex. App. 1996) (holdrng that cities have standing |
o “challenge statutes on separation of powers grounds.”); State v. Fairbanks N. Star Borough; 736

P 2d 1140, 1142 (Alaska 1987) (affirming decision in which two local governments successfully
‘argued that “the statute violates the. principle of separation of powers™); 1 John Mattinez, Local
Government Law § 3.2°(2d ed. Supp. 2012) (“local government units are held to have standing to -

' mvoke the followmg state constltutlonal provisions against the state: . . . (3) separation of powers”). ,
Case No. 66851
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‘(| courts in other states have allowed political subdivisions to bring separation-of-powers, claims against

Court’s decisions to determine the practice in this state.

|| subdivisions have standing to invoke the protections of a state constitutional provision depends on.

political subdivisions, the separation-of-powers provision is not one of them. The purpose of the

Haibor v. Birchﬁeld; 529 'Fi2d 1251, 1254-55 (1976))._- Tﬁerefere, the fact'tidat individ_uale or private
eﬁﬁties 'm'ay have standing .'to'bring separation-of-labwers clair-ns agaﬁst the state does"n:ot ipso facto |
mean Fernley has standmg to bring separatlon-of—powers claims agamst the state Fernley is the only
plaintiff in thls case, and it must have lts own standmg to pursue separatlon -of- powers claims against the
state Whether individuals or pnvate entities would have standmg has ne bearlng on thls case.

- The determmatlc_)n of whether political subdivisions have standlng to invoke the protections of a

state ‘constitutional provision “is. a question of - étate practice.” Cz'l}} of Austin, 930 S.W.2d at 684

(quoting Williams v. Mayor & City of Baltimore, 289 U.S. 36, 47-48 (1933)). Therefore, although
the state, this Court may not censider‘_those decisions witheut'ﬁrst- looking to the Nevada Supreme

' In Czty of Reno V. Counly of Washoe the Nevada Supreme Court held that Nevada’s. pohtlcal-
SudeVISIOHS lack standmg to brmg clauns for v1olat10ns of the due prOCess clause of Artlcle 1, Sectlon 8
of the Nevada Constitution because that prov13‘1on does not exist fer the protection of political
subdivisiods ofthe state. 94 Nev-.» at _329-;3 1... By contrast,. the Supreme Court aiso held that Nevada’s
political subdiv'isie;ls I;ave standidg to bring claims for-vio'lations of Arﬁcle 4, Sections 20‘aﬁd 21 ef the
Nevada Constitution becauée those provigioiis “exist for the p.rotectioﬁ of polftieal subdivisione of the
State. Their effect is to limit the Legisialtufe, i.n. certain inétances, to _the.enactrdent of general, rather

than special or local, laws.” JId. at 332. .Thus, in. Nevada, the determination of vvhether' political

whether the state constitutional provision exists for their protection.

Although there are several provie'ions of the Nevada Constitution that exist for the protection of

separation-of-powers provision is to protect the constitutional design and structural framework of state

Case No. 66851
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government by prevent1ng one branch of state govemment from encroach1ng on the powers of another

branch Comm n on Ez‘hzcs V. Hardy, 125 Nev. 285, 291- 92 (2009) By its plaln terms the separanon—

o of-powers provision has no apphcatlon to pohtlcal subdivisions and provides t_hem with no protettion

from .‘state action.. Nev.'Const. art. 3, § 1(1) (“The powers of the Government of the State- of Nevada
shall be divided into three separate departments”), Marzposa Counly V. Merced Irrzg Dzst 196 P 2d
920, 926 (Cal 1948) (“1t is settled that the separation of powers prov1sron of the const1tutlon a1t 3, § 1,
does not apply to local governments as d1st1ngulshed from departments of the state government, ”)
Because the separauon-of-powers provision does not ex1st for the protection of pohtrcal subd1v1s1ons of
the state the Court holds that Fernley lacks standlng to br1ng separatlon—of powers clalms aga1nst the
state as a matter of law. - ..

L Fernley’s separatlon-of-powers claims have no merit.

Femley clalms that the C Tax statutes violate the separatron-of-powers pr0v1s1on of Article 3,

Sectlon 1 of the Nevada Constitution. Even 1f the Court assumes that Fernley has stand1ng to bring

separation-of—powers claims against the state and-even if the Court also assumes that those claims are

not otherWise.ba,_rred as a matter of law by the statute of limitations and sovereign immunity as discussed

..previously, the.Court h‘olds that tlie Defendants are entitled to judgment as 4 matter of law on the merits

of those clalms because the C-Tax statutes do not v1olate the Separat1on-0f-powers prov1510n of

Artlcle 3 Sectlon 1 of the Nevada Constitution.

Fernley._contends that the. C-Tax system violates separation of powers because the power to make

appropriations is a non-delegable f_lmction of the legislative branch .and the C-Tax system

unconstitutionally delegates the Legislature’s power over appropriations to an executive branch agency

by authonz1ng the Department of Taxation to collect and appropnate €-Tax revenues without- any

legislative part1c1patlon or overs1ght Feinley contends that- in the abserice of a Qhemal request_the

Legislature do% not refer fo local government budgets for C-Tax purposes and that based on the

Case No. 66851
-38- “TA 4042
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Leglslature 3 adopt1on of this “hands off” approach .the C- Tax system is essentrally approprratlon by

1| based solely on the outcome of its mechan1cal appl1catron of des1gnated mathematlcal formulas in the C- |

- Tax statutes w1thout regard to whether leg1slat1ve obJectlves are bemg met. Fernley contends that the

'separatron of powers because the Leglslature has unconstrtutronally delegated it§ power over

-ongomg approprratlon of C-Tax revenues that’ complles w1th Separation of powers because (1)-the

| spec1ﬁc statutory formulas and (2) those specific statutory formulas provide the Department of Taxat1on

numerous 1nter1m studies of the system and has consldered legislation proposing matenal changes to the

‘examined‘and studied all aspects of the C—Tax system and when the Leglslature has deemed it necessary

auto-pllot F ernley contends that the Department of Taxation collects and approprlates C Tax revenues

Leglslature has made a few m1nor adJustments to the des1gnated mathematical formulas in the C-Tax

statites sincé they were enacted in 1997, but has offered the Department of Taxatlon no- guldance in the

collection -and approprratron process. Therefore Fernley contends that the C=-Tax system violates

approprratlon of C- Tax revenues to the Department of Taxatron without any legislative, partrc1pat10n or

oversight. '

_The Defendants contend that the Legrslature has not unconst1tut1onally delegated 1ts power over

appropr1at10n of C Tax revenues to the Department of Taxatron but has const1tut1onally enacted an

Leglslature has prov1ded a clearly deﬁned statutory method whereby the Department of Taxat1on can

ascertaln the exact amount to be appropriated under the C-Tax statutes in each fiscal year based on

w1th clearly deﬁned statutory standards for executrng the C-Tax statutes. The Defendants contend that -
the Legrslature S part1c1patlon and oversi ght concem1ng the C Tax system is demonstrated by the nearly

20- -year legislative h1story of the C-Tax system wh1ch shows that the Legrslature has conducted

system dur1ng every legrslatlve session since its enactment in 1997. ~The Deféndants contend that over

the past two decades the Leglslature has regularly, repeatedly and comprehenswely considered,

to change the C-Tax system as a matter of public- policy, the Legislature has enacted legislation

39 . : ~ Case No. 66851
: : A - 4043
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amending the C-Tax statutes to 'cbnform with its public policy determinations. Therefore, the

Defendants contend that the Leglslature has not unconstitutionally delegated its _power over

apprOpnatlon of C-Tax revenues to the Department of Taxatlon without any legislative partlcrpatlon or

oversrght.

7The..Cou"rt agrees with the Defendants and holds that the C-Tax statutes do not violate the

.separatxon- f-powers doctnne 1S to prevent one branch of stateé government frorn encroachxng on the

1eg1s1at1ve pOWEer to an executrve branch agency. Id. at 292-300. However there is no unconstltutlonal

| money shal'l be drawn from the'treasury but in‘consequence'. of appropriations made by law.” ‘Nev.

separation—of—powers provision of Article 3, S_ection 1 of the Nevada ConStitution. The purpose of the

powers of another branch. Comm n on Ethics v. Hardy, 125 Nev. 285, 291:92 (2009) The Legislature

can violate the separat1on«of ~powers doctrlne when it enacts a statute that unCOnstrtutlonally delegates

delegat1on of legislative power to an executive branch agency when the agency must work within
sufﬁmently deﬁned statutory standards to cany out the statutory prov1s1ons Sheriff v. Luqman 101

Nev. 149 153-54 ( 1985). As explamed by the Nevada Supreme Court:

Although the leglslature may not delegate its power to legislate, it may delegate the power to
determine the facts or state of things upon which the law makes its own operations depend.
Thus, the legislature can make the application or operation of a statute complete within itself:
dependent upon the existence of certain facts or conditions, the ascertainment’ of which.is
left to the administrative agency. In doing so the legislature vests the agency with mere fact
finding authority and not-the authority to legislate. The agency is only authorized to
determine the facts' which will make the statute effective. Such authority will be upheld as
constitutional so long as suitable standards are established by the Ieglslature for the agency’s -

" use of its power. These.standards must be sufficiéxt to gurde the agency with respect to the
‘purpose of the law and the power authorized. * Sufficient legislative standards are required in
order to assure that the agency will neither act capriciously nor arbitrarily.

1d. (cx-tatlons omltted)t .-
With regard to“the power to make appropriations, the .Neva‘da Constitution provides that “[n]o

Const. art. 4, § 19 Thus under the Nevada Constrtutlon the power to make approprxattons is a

leglslattve power. See State V. Eggers 29 Nev. 469, 475 (1907) (“The provision thatno moneys shall be

-40- ' Case No. 66851
' _ A 4044
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drawn from. the treasury but in consequence of-appropriations made by law requires that their

21

expendrture shall first be authorrzed by the legrslature which stands as the representatlve ‘of the
people.”). When the Legtslature exerc1ses the power to make appropriations, “[1]t is not necessary that
all expendrtures be authonzed by the general approprratron b111 T he language in any act which shows

that the Iegtslature 1ntended to authorrze the expendlture and whrch ﬁxes the amount and 1nd1cates the.

fund, is sufﬁcrent /A Furthermore the Legrslature may const1tut10nally enact an ongorng

appropnat1on 1n a permanent and contlnurng statute which operates prospecttvely ona recurrent basis in
future years so long as “a method is provided whereby the exact amount to be expended in pursuance of
the act may be ascertarned ? Norcross v, Cole, 44 Nev 88, 93 ( 1920) 20 |

The Court finds that the C- Tax statutes contam a const1tut10nally valid ongomg approprratron and
provide the Department of Taxatron thh clearly defined statutory standards. to carry out the statutory
provisions.- Under the C—Tax statutes the Leglslature has provided a clearly defi ned statutory method
Whereby the Department of Taxatlon can ascertain the exact amount to be approprlated from the LocaI

Government Tax D1str1butron Account in each fiscal year based on specific statutory formulas

' NRS 360 600 360. 740 The Department of Taxation i is only authorized to apply its fmdrngs of fact,

based on ﬁscal data, to the mathematlcal equations set forth in the C-Tax statutes to_arrive at the exact

| amount to be appropri-ated to each local government and Fernley acknowledges that the Department of

‘Taxation-distributes C=Tax revenues based solely on the outcome of its mechanrcal apphcatlon of the

mathematical formulas in the C- Tax statutes. Because the Department of Taxation properly functions as

la factﬁnder under the C-Tax statute's and must perforrn its statutory duties in accordance with clearly

2 See also State v. LaGrave 23 Nev. 25, 26- 27 (1895) (“an appropnatlon may be prospectlve that s, it
may be'made in one year of the revenues to accrue in another.or future years, the law being so framed

as to address itself to such future revenues.” (quoting Ristine v. State, 20 Ind. 328, 339 (1863))); State
v. Cooper, 536 S. E.2d 870, 877 (S.C. 2000) (“An appropriation may be made by a pelmanent
contmumg statute. A conttnurng approprlatlon is’ an appropriation running on from year to year

without further legislative action until the purpose of 1evy and approprlatton has been accomplished.”
(oltatlons omitted)). _ _ . _ Case No. 66851
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' leglslatrve partlc1pat10n and overs1ght concernmg the C—Tax system As the Defendants arnply

'greater C-Tax _d1strrbut1ons unde_r the system. However, because the_Court holds that the Legislature did

' second- guess the Legrslature S publrc pol1cy detennrnahons or judge the wisdom, pohcy or fa1rness of

| Sections 20 and 21 of the Nevada Cons_titution. Under Nevadd law, political subdivisions have Standing

‘State. Their efféct is to limit the Legislature in certain instances, to the enactment of general, rather

defined statutory standards the Court concludes that the C—Tax statutes do not unconstltutronally
delegate the Legrslature s power over approprratron of C-Tax revenues to the Department of Taxation.

In reachmg 1ts conclusron the Court reJects Fernley s contention that there has.been 1nadequate

demonstrated the C-Tax system has been the subject of the Legrslature s contrnurng study, 1nvest1gatron
and scrutmy since its enactment in 1997, and when the Leglslature has deemed it necessary to change

the C Tax system as a matter of public pohcy, the Leg1slature has enacted leg1slat10n amendmg the C-

Tax statutes to conform with its publ1c policy determmatrons The Court recognizes that»Fernle'y'

drsagrees wrth the Leglslature s public pohcy determrnatlons and that Fernley beheves it should receive

not exceed its constitutjonal power over t_he appropriation of state tax dollars when it made public policy

determinations regardlrig how C-Tax revenues are distributed to local gdvernments the Court may not |

how C-Tax revenies are distributed under the system. Therefore 1f Fernley desires to recelve 1ncreased
C—Tax d1str1butrons 1ts answer lies w1th the Leglslature not with the courts

J. Fernley s specral-or-local law claims have no merit. -

-Fernley claims that the C-Tax statutes violate the.special-or-local law provisions of Article 4,

to bring constitutional claims against the state alleging violations of Article 4, Sections 20 and 21 of the

Nevada Constitution because those proyisions “exist for the protection of political suhdivisions of the

than Specral or local, laws ” City of Reriov. County of Waskhoe, 94 Nev 327,332 (1978) Nevertheless,

even though Femley has standmg to brrng its constrtutronal clarms under Artrcle 4, Sections 20 and 21

and even if the Court assumes that Fernley’s clalms are not otherwrse barred as a matter of law by the

Case No. 66851
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| collection of tax_es_ for state, county, and township purposes” and. therefore come within one of the
fact, special or local laws before the Court may consider whether the C-Tax statutes come within one of

1! when statutes are challenged as unconstitutlonal speclal or local laws, the threshold issue is whether the

statute of limitations. and sovereign immunity as discussed previous‘ly', the Court holds that the
Defendants are entitled to Judgment as a matter of law on the ments of those claims because the C- Tax |
statutes do not v1olate either Article 4, Sectlon 20 or Article 4 Section 21 of the Nevada Constitution
1 Fernley s Artlcle 4, Sectlon 20 clalms have no merit,” . |
._ Article 4, Section 20 sets forth"certain-prohibited. categ_ories of speCia] or_local laws that the
Legislature may not enact under‘any- circums.tancesi Sce -Att;)) Gen. v, Gypsarn Res., :129_ Nev. Adv.
Op. 4, 294 P.3d 404, 407-ll (2013). Under one of the prohibited categories, the Legis]ature;' may not.

enact speC1al or local laws “[t]or the assessment and collection of taxes for state, county, and townshlp

purposes. See Clean Waz‘er Coalztzon v. M Resort 127 Nev., Adv.. Op 24,255 P.3d 247 253-59

(201 1). Femley contends_ that ‘the C-Tax statutes are speclal or local laws “[f]or the assessment and

prohibited categories of special or local'laws enumerated in Article 4, Section 20.

However, as a threshold matter, the Court must first determine whether the C-Tax statutes are, in

the prohibited categories of special or local laws enumerated in Article 4, Section 20. By its plain terms,

Atticle 4, Sectlon 20 apphes only to special or local laws. It does not apply to general laws Therefore,

statutes are, in fact spec1a1 or local laws Youngs v. Hall, 9 Nev. 212, 217 22 (1874). If the statutes are

general laws, Article 4, Section 20, has no apphcatlon

Fern_ley contends that the _C-’l‘ax statutes are Specia]' or local laws because, as applied to Fernley,

but rather i impose onF ernley a far lesser status and burden Femley hke no other. Névada city because it

is the only city to have 1ncorporated in Nevada since the enactment of the "C-Tax statutes Fernley |

contends that its low C-Tax base d1str1but10n originally allocated to it nearly 20 years ago when it was a

Case No. 66851
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small unincozporated town dictates the amount of C-Tax revenues that it receives today even though it
has rapidly grown info Nevada’s seventh largest c1ty and other comparably sized cities, like Elko,
Mesquite and Boulder C1ty, do not suffer from the same handicap because having ex1sted at the t1me the

Leg1slature enacted the C- Tax statutes, they started w1th a s1gnlﬁcantly higher base drstnbutron Fernley

. contends that the Leg1slature has made it 1mposs1ble for a crty like Fernley to obtam an adJustment to its

C-Taxdrstrrbuuons, has dern_onstrated a shocking le_'vel of indifference to the inequitable situation and
has chosen instead to ignore-lhe plight of politically isolated communities like Fernley. Therefore,
Femley contends that although the C- Tax statutes may have statew1de effect they are nonetheless
unconstltutronal specral or local laws in. their apphcatron when they have the effect of burdenmg a
parttcular locallty like Femley '

The Defendants contend that the C-Tax statutes are general laws that apply statewrde to all
slmﬂarly situated local govemments and. that all d1str1but1ons under the C-Tax statutes are subJect to the
same statutory formulas that apply statewide -to - all similarly situated local governments -.The
Defendants contend that the C- Tax statutes do not s1ngle ot Fernley by name or subject it to spec1al1zed

burdens that would not be 1mposed on other s1m11ar1y 51tuated local governments. The Defendants

contend that although the C- Tax statutes may actually operate on Fernley . drfferently from other local

' governments any d1fferences in operation are, because Fernley is in a d1fferent class founded upon

natural, 1ntnns1c, rational . and constrtunonal d1st1nctlons.. The Defendants contend that when the

Legislature enacted the C-Tax system, it'wanted to encourage ‘the formation of new general-purpose
local governments that would provide their own traditional general-purpose governmental services, such
as police protection and fire protection and because Fernley is a new local government that ‘does not

provide those " sefvices, it is not. s1m1larly situated to other cities formed before the enactment of the C-

Tax statutes, hke Elko, Mesquite and Boulder City, so there is a rationa

différent class and treating Fernley drfferently as a new local government. The Defendants contend that

Case No. 66851
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no political subd1v1s10n has a const1tut1onal nght to an equal or equitable distribution of state tax dollars
because the Leg1slature may dlstnbute state tax dollars’ inequitably according to pubhc policy
cons1derattons. ’Ithe:Defendan_ts also C.OIltend- that no pol1t1cal subdivision has a constitutional right to
obtain an adjustment'to its C-Tax distributions, and no political subdivisi-on 18 entitled to any process for
rev1ew or adjustment of its C-Tax dtstnbut1ons other than the leg1slat1ve process | . a

The Court holds that the C- Tax statutes are general laws, not special or local laws and therefore
the C—Tax- statutes are not subject to the constitutional prohibitions which apply to special or local lavtrs
1n Article 4, Section 20 "The. Nevada Supreme Court has stated that “a law operat1ve alike upon all

persons smnlarly situated is a general law.” Youngs v. Hall 9 Nev 212, 222 (1874). ‘ Stated another )

10- way, [a] law is general when it applies equally to all persons embraced in‘a class founded upon some

natural 1ntr1ns1c or constltutlonal d1st1nctton Clean Water Coalztzon v, M Resort 127 Nev. Adv.

Op 24, 255 P. 3d 247, 254 (2011) (quotmg Colman V. Utah State Land Bd., 795 P.2d 622 636 (Utah

1990)) At their core, the spec1al-or-local law prov1s1ons of the Nevada Const1tut1on “reflect a concern

for equal treatment under the law Clean Wazer Coalztzon 255 P 3d at 254 (quotlng Robert F.

W1lllams Equalnjy Guarantees in State Constztutzonal Law, 63 Tex. L. Rev. 1195 1209 (1985)) Equal
treatment under the law allows the Leglslature to create d1fferent claSSIﬁcatlons of treatment, but the

1eg1slat1ve class1ﬁcat10ns must be rat1onally related toa 1eg1t1mate governmental purpose and must apply

umformly to all who are SImtlarly situated.?!

In addition, it is well established that no local government has a constitutional right to an equal or
equitable distribution of state tax dollars because the Legislature may “disburse the proceeds of taxes,

fees, and penalties to various communities inequitably according t_o_need.” Anthony v. State, 94 Nev.

2 See Flamzngo Paradise Gamzng V. Chanos 125 Nev. 502, 520-22 (2009). (holding thaf BUSTIosSes
with nonrestricted gaming licenses were not similarly situated to businesses with restricted gaming

licenses and because these businesses have dlfferent impacts on the econorny, there was a rational
ba81s for treating them dlfferently) E : : Case No. 66851
L o TA 4049
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‘constifutionally reasonable.”).

'.different treatment in the C-Tax statutes is rationally related fo a legitimate governmental purpose and |

Leglslature also wanted to discourage the formation of new local governments that did not prov1de

,governmental purpose because they 1ncent1v1ze new. local governments to prov1de certain servwes to

‘their residents in excha'nge for increased C-Tax distn'butions.

tre'ating'.ne'w local govemrrlents differently in the C-Tax statutes by requiring them to provide certain

337, 342 (1978) 22 Thus, if the- Leglslature enacts a* statute which creates legrslatlve classrﬁcatlons
among Tocal govemments and drstnbutes dlfferent amounts of state tax dollars to different local
governments based on those leglslatlve class1ﬁcatlons the statute is not a special or local law if “the
class1ﬁcat10n is const1tut1ona11y reasonable » McKenney 12 Byrne 412 A2d 1041, 1049 (N J. 1980)

(holdmg that a statutory scheme whlch d1str1buted dlfferent amounts of state tax dollars to dlfferent Iocal

governments us1ng statutory formulas “is not a special or local law because. the classrﬁcatron is

In this case, the Court finds that the Legisiature’s classification’ of new local governments for .

applies uniformly to all new local governments that afe ~simi]a.rl}"/ sitnated. When the L_egislature enacted
the C-Tax systerrl, 1t wanted to encourage the formatiou of new gerreral—purpose local governments that -
would 'prow..ride their own traditional generat-pmpose governmental services, which the Legislature
defined to Irlean police "proteetion and at least two of the 'following services: (i) fire orotection'

(2) construct1on malntenance and. repalr of roads or (3) parks and recreation. NRS 360 740. The

general—purpose governmental services or did not assume. the functions of another local government.

NRS 360.740; NRS 354.598747. The Court finds that these legislative objectlves serve a legmmate

Therefore, the Court concludes that

22 See also City of Las Vegas V. Mack 87 Nev 105, 110 (1971) (“we are aware of no authority . . . which
declares that an inequality in distribution of the tax in and of itself is sufficient to constitute a denial of
due process.”); N.Y. Rapid Transit Corp. v. City of New York, 303 U.S. 573, 578 (1938) (“The power

to make distinctions exists with full vigor in the field of taxation, where no ‘iron rule’ of equality has
éver been enforced upon.the states.”); Hess v. Mullaney, 213 F.2d 635, 640 (Sth Cir. 1954) (*No
requirements of uniformity or of equal protection of the law limit the power of a legislature in respect

to allocation and distribution of public funds.”). . o .
' - . 46- ' : Case No. 66851
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services in order to qualify. for increased C-Tax distributions is tationally related to a legitimate

governmental purpose.23

- The Court also f nds that the C- Tax statutes apply unlfonnly to all new local governments that

| 1ncorporate in Nevada after July 1, 1998 wh1ch is the effectlve date set forth in the C Tax statutes.

Even though at this t1me Femley is the onIy entity that has 1ncorporated in Nevada since July 1 1998, if

any other _entlty incorporates in Nevada, it will be required to comply w1th the same statutory

| requirements as Fernley in order to qualify for increased C-Tax distributions as a new local government

lunder the C- Tax statutes. NRS 360 740; NRS -354. 598747 Therefore the Court concludes that the C-

Tax statutes apply un1form1y to all new Iocal governments that are s1m11arly 31tuated and do not place
Fernley in a closed class of one: because. “the c1ass1ﬁcat1on apphes prospect1vely to all [new local -

govemments] whrch mrght come w1th1n its des1gnated class " County of Clark v. City of Las ‘Vegas, 97

Nev, 260, 263 (1981)24
In reachlng its decision, the Court emphasizes- that . “all legislation necessarily involves

Ilnedrawmg But as long as there is a ratlonal basis for the distinction drawn it must be upheld ”? Allen

12 Sz‘az‘e lOO Nev. 130 136-37 (1984) In the C-Tax statutes, the Leg1slature drew a llne between cities

'formed before the enactment of the C-Tax statutes, hke Elko Mesqulte and Boulder C1ty, and cities

formed thereafter, like Femley and any other new local government that: may incorporate and come

within the demgnated class. Because the Court ﬁnds that there is a ratlonal basis for the distinction

2 See Town of Ball v. Rapides Parish, 746 F:2d 1049, 1062 (Sth Cir. 1984) (holding that denying share
of tax revenue to-newly created town is rationally related to a legitimate governmental purpose
because the legislative body “could have felt that in this parish there was no need for an additional
incerporated town and denjal of sales tax proceeds would be an effective counterforce.”).

% See also Reid v. Woofter, 88 Nev. 378,380 (1972) (“Since [the statute] in its operation and effect is so
framed as to-apply in the future to all counties coming within its designated class, it is neither local

nor special within the provisions of Nev. Const., art. 4, §§ 20 or 21.”); Fairbanks-v. Paviikowski, 83
Nev. 80, 83 (1967) (“The fact [the statute] mlght apply only to Las Vegas township is of no moment,
for if there were othérs, the statute would then too apply. It therefore conforms to the constitutional

mandate that there 'shall be no local and speclal laws, "and that general laws shall have uniform
operation.”). . : : Case No. 66851
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- drawn by the Legislatbre' the C-Tax statutes must 'be upheld Therefore ‘ ;because the C-Tax statutes

apply uniformly to all smnlarly s1tuated local governments embraced in classes founded upon natural :

1ntnns1c ratronal and const1tutrona1 d1st1nctlons the Court-holds that the C-Tax ‘statutes are general

laws not spec1a1 or Iocal laws, and they are not subject to the constitutional pro]nbmons which apply to

- spec1a1 or Iocal Iaws in ArtrcIe 4 Sectlon 20. %

2 Fernley s Artlcle 4 Sectlon 21 clalms have no merlt

Artrcle 4, Section 21 provrdes that “[r]n alI cases enumerated in the preceding sectlon [Artlcle 4,

Sectlon 20],.and in all oth'er cases where a general law can be made applicable all laws shaII be general

and of unrform operatron throughout the State.” Slmllar to the underlylng premise for its constitutional ’
cIaIrns under Artlcle 4 Sectlon 20 Fernley S underlymg premlse for 1ts const1tut10na1 claims .under
Artrcle 4, Sectxon 211is that the C—Tax statutes are spec1a1 or local laws However, because the Court has
aIready concluded that the C Tax statutes are general laws, not speclal or locaI laws, Fernley’s Artrcle 4,
Section 21 cIamis_have_ no-merit. As:discussed previously, because the C-Tax statutes apply unifonnly

to all sfmilaﬂy_situa‘ted local governments embraced in classes: founded upon natural, intrinsic, ration'al

and constrtutlonal d1st1nct10ns the Court holds that the C-Tax statutes are general laws of umform

operatlon throughout the state and therefore do not v1olate Artche 4, Sectlon 31

Furthermore, even if the Court assumes that the C-Tax statutes are sPecral or local laws because
they treat new local governments dlfferently from preex1st1ng local governments formed before the
enactment of the C- Tax statutes the Court Holds that the C- Tax statutes do not violate Art1c1e4
Section 21 because a general law could not sufﬁcrently ‘answer the Just purposes of [the] legislation”

and therefore could not be made applicable under these particular c1rcumstances._ State v. Irwin, 5 Nev. |

*The Defendants also argue that because the C-Tax statutes do not involve the assessment and
collection of taxes, but only- involve the distribution of the proceeds of the taxes. after they are

assessed and collected, the C-Tax statutes cannot be classified as special orlocal laws “[flor the
assessment and collection of taxes” under Article 4; Section 20 Because the Court holds that the C-
Tax statutes are general Iaws which are not subject to Article 4, Sectron 20, the Court does not need to:

" address these arguments. . . -
A " 48 : A o Case No. 66851
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: must look: to whether a general law could sufﬁclently “answer the Just purposes of [the] legislation; that

111, 1.22__ (1869). Al_thouéh the Nevada Constitution,.e)'tpre-sses a preference for ge,n'eral laws, special or
local laws are not unconstitutional under Articl_e 4, Section 21 in those situations where a special or local
law is 'necessary because a general 1aw could not-be made “applicab]e” under the' cirCurnstances Cleah
Water Coalition, 255 P.3d at 255. When determlnlng whether a spemal or local law is permissible

because a general law could not be made apphcable” for purposes of Artlcle 4, Section 21 the Court

is, best subserve the interests of the people of the State or such class or portion as the partlcular
leglslatlon 18 mtended to affect ” Irwzn, 5 Nev. at’ 122 see also Clean Water Coalztzon 255 P.3d at 259
(drscussmg the Irwzn standard) In applymg this standard, the Nevada Supreme Court has stated that the
Legislature’s decision to enact a spécial or local law must stand where a general law “falls to accomphsh
the proper and Iegitimate 'objects of [the] legislation.” Hess v. Pegg, 7 Nev. 23, 28 (1871); Evans v. Job,
8 Nev. 322, 340 41 (1873). The Supreme Court has also rejected the notion that a special or local law is -
mvahd s1mp1y because it is poss1b1e to conceive of a general law that could address some purposes of
the legislation. [rwm 5 Nev: at: 122—25 Hess 7 Nev:. at 28- 29 Ifa general law could not sufficiently
subserve or carry out the just purposes of the leglslatlon under the particular circumstances, a spe01a1
or local law is perm1ss1ble .

The Court agrees with Fernley that the Leg1slature could enact a general law which dlstnbutes C-
Tax revenues based on population and which 'applies in the same manner to new local governments
formed after the ‘enactment -of the C—'f‘ak statutes, Iilte Fernley, and to preertisting-local governments
formed hefore the enactment of the C-Tax statutes, like Elko, Mesquite and Boulder City. Howeve_r, the

Court fmds that such a. general law could not sufﬁclently ‘subserve” or carry out the just purposes of the

C Tax statutes as Intended by the Leg1s1ature

As discussed previously, when the Legislature enacted the C-Tax.system, it wanted to encourage
the formation of new general-purpose local governments that would provide their own traditional

49 o " Case No. 66851
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general-purpose governmental services, such as police protection and fire protection, and it wanted to
dlscourage the formatlon of new Iocal governments that did not prov1de general—purpose governmental
servmes or did not assume the functions of another local government NRS 360. 740, NRS 354.598747.

To accomplish these legitimate purposes the Leglslature decided to 1ncent1v1ze new Iocal governments

| like Fernley, to prov1de certaln servrces to their residents in exchange for increased C-Tax d1str1butlons

However, beécause preexrstrng. local goyernments, like Elko, Mesquite and Boulder City, already provide
the traditional general—purpose governmental services of police protection and fire protection, it would
not acconrp-lish the just purposes of the -CLTaic statutes to apply the statutes in the same manner to

preex1stmg local governments because they are mmnsmally different from new local governments

‘Therefore, evern if the Court assumes that the C Tax statutes are specral or local laws because they treat

new Iocal governments dlﬂ'erently from preexisting local governments the Court concludes that such |

spemal or local laws are permrss1ble under Art1cle4 Sectlon 21 because a general law could’ not

sufﬁmently “answer the Just purposes of [the] legislation” and therefore could not be made app_Iicable

under these particular circumstances.

F1nally, the Court ‘wants to reiterate that it sympathlzes with Fernley s desire to recelve 1ncreased

C-Tax distributions to provrde lmproved services, to its res1dents However the ‘Court finds that the

Leglstatllre did not exceed its constitutional power over the distribution of state tax dolars when it made‘

legislative public policy determinations regarding how ‘those state tax dollars are distributed to local

governments under the C-Tax statutes. . Therefore, because the Court holds that the C-Tax statutes are -

COSTS AND DISBURSEMENTS B

On September 19, 2014 the Department of Taxatlon as a prevallmg party, ﬁled a Motron for

Costs pursuant to NRS 18, 020(3) and a Memorandum of Costs- and Drsbursements pursuant to

NRS 18. 110(1) On September 24, 2014 Fernley filed a Motlon to Retax Costs and Opposition to

so. ‘Case No. 66851
S ~ Ja 4054
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Motxon for Costs pursuant to NRS 18.110(4). Because the Department of Taxatlon and Femley dispute
issues concermng an award of costs and dlsbursements in th1s matter, the Court enters a final Judgment
in favor of the Defendants and the Court w111 decide the d1sputed issues concermng an award of costs

and dlsbursements in a post- Judgment order as permitted by Nevada’s Clvﬂ Rules. NRCP 58(c) (“The |
entry of the’ Judgment shall not be delayed for the taxing of costs.”); Lee v. GNLV Corp., 116 Nev. 424
426,(2000) (“a ﬁnal _Judgment is one that d1sposes of all the. issues presented in the case, and leaves
nothing for the future cons1derat10n of the court; except for post Judgment 1ssues such as attorney’s fees
and costs. A post-Judgment order awardrng attorney s fees and/or costs may be appealed as.a spec:1a1
order made after final judgment.”); Campos-qucz,'a v. Johnson, 130 Nev.. Adv. Op. 64, 331 P.3d 890,

891 (2014) (“The order awarding attorne;t fees and costs, was'independently appealable as a special

order after final judgment_.;’). . -
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ORDER AND JUDGMENT .

_ IT IS ORDERED AND ADIUDGED THAT
1. Plaintiff City of Fernley’s Motion for Summary Judgmcnt is DENIED.
2. Plalntlff C1ty of Fernley’s Motion for Partial Rccon31dcrat1on and Rchcarmg of the Court 'S

Junc 6,2014 Ordcr 18 DENIED as moot.,

3. Thc Dcfcndants Motions- to Dismiss, which were converted into Motions for Summary

Judgment, atc.GRANTED and. ﬁflztl- judgment is entered in favor of the Defendants. on all causes of |

action and claims for relief allcg'cci in Fernley’s complaint.
4. .Pursuant to NRCP 58, the Legislature is Elclsignat'cd as the pérty required to: (1) serve written
n’otice of enfry of the Court’s order éud'judgment togctkter.with a copy 'of the order and judgment, upon

cach party who has appeared in this case, and (2) file such notice of entry with the Clerk of Court
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Harbor v. Birchfield, 529 F.2d 1251, 1254-55 (1976)). Therefore, the fact that individuals or private
entities may have standing to bring separation-of-powers claims against the state does not, ipso facto,
mean Fernley has standing fo bring separation-of-powers claims against the state. Fernley is the only
plaintiff in this case, and it must have its own standing to pursue separation-of-powers claims against the
state. Whether individuals or private entities would have standing has no bearing on this case.

The determination of whether political subdivisions have standing to invoke the protections of a

state constitutional provision “is a question of state practice.” City of Austin, 930 S.W.2d at 684

(quoting Williams v. Mayor & City of Baltimore, 289 U.S, 36, 47-48 (1933)). Therefore, although
courts in other states have allowed political subdivisions to bring separation-of-powers claims against
the state, this Court may not lconsider those decisions without first looking to the Nevada Supreme
Court’s decisions to determine the practice in this state.

In City of Reno v. County of Washoe, the Nevada Suptreme Court held that Nevada’s political
subdivisions lack standing to bring claims for violations of the due process clause of Atticle 14-, Section 8
of the Nevada Constitution because that provision does not exist for the protection of political
subdivisions of the state, 94 Nev. at 329-31. By confrast, the Supreme Court also held that Nevada’s
political subdivisions have standing to bring claims for violations of Article 4, Sections 20 and 21 of the
Nevada Constitution because those provisions “exist for the protection of political subdivisions of the
State. Their effect is to limit the Legislature, in certain instances, to the enactment of general, rather
than special or local, laws.” Id. at 332. Thus, in Nevada, the determination of whether political

subdivisions have standing to invoke the protections of a state constitutional provision depends on

whether the state constitutional provision exists for their protection,

Although there are several provisions of the Nevada Constitution that exist for the protection of

political subdivisions, the separation-of-powers provision is not one of them. The purpose of the

separation-of-powers provision is to protect the constitutional design and structural framework of state

-37- Case No. 66851
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government by preventing one branch of state government from encroaching on the powers of another
branch. Comm’n on Ethics v. Hardy, 125 Nev. 285, 291-92 (2009). By its plain terms, the separation-
of-powers provision has no application to political subdivisions and provides them with no protection
from state action, Nev. Const, art, 3, § 1(1) (“The powers of the Government of the State of Nevada
shall be divided into three separate departments”); Mariposa County v. Merced Irrig. Dist.,, 196 P.2d
920, 926 (Cal. 1948) (“it is settled that the separation of powers provision of the constitution, art. 3, § 1,
does not apply to local governments as distinguished from departments of the state government.”).
Becausé the separation-of-powers provision does not exist for the protection of political subdivisions of
the state, the Court holds that Fernley lacks standing to bring separation-of-powers claims against the
state as a matter of law.

I. Fernley’s separation-of-powers claims have no merit.

Fernley claims that the C-Tax statutes violate the separation-of-powers provision of Article 3,
Section 1 of the Nevada Constitution. Even if the Court assumes that Fernley has standing to bring
separation-of-powers claims against the state and even if the Court also assumes that those claims are
not otherwise barred as a matter of law by the statute of limitations and sovereign immunity as discussed
previously, the Court holds that the Defendants are entitled to judgment as a matter of law on the merits
of those claims because the C-Tax statutes do not violate the separation-of-powers provision of
Auticle 3, Section 1 of the Nevada Constitution.

Fernley contends that the C-Tax system violates separation of powers because the power to make
appropriations is a non-delegable function of the legislative branch and the C-Tax system
unconstitutionally delegates the Legislature’s power over appropriations to an executive branch agency
by authorizing the Department of Taxation to collect and appropriate C-Tax revenues without any

legislative participation or oversight. Fernley contends that, in the absence of a special request, the

Legislature does not refer to local government budgets for C-Tax purposeé and that based on the

38 Case No. 66851
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Legislature’s adoption of this “hands off” approach, the C-Tax system is essentially “appropriation by
auto-pilot.” Fernley contends that the Department of Taxation collects and appropriates C-Tax revenues
based solely on the outcome of its mechanical application of designated mathematical formulas in the C-
Tax statutes without regard to whether legislative objectives are being met. Fernley contends that the
Legislature has made a few minor adjustments to the designated mathematical formulas in the C-Tax
stafutes since they were enacted in 1997, but has offered the Department of Taxation no guidance in the
collection and appropriation process. Therefore, Fernley contends that the C-Tax system violates
separation of powers because the Legislature has unconstitutionally delegated its power over
appropriation of C-Tax revenues to the Department of Taxation without any legislative participation or
oversight,

The Defendants contend that the Legislature has not unconstitu.tionally delegated its power over
appropriation of C-Tax revenues to the Department of. Taxation but has constitutionally enacted an
ongoing approptiation of C-Tax revenues that complies with separation of powers because: (1) the
Legislature has provided a clearly defined statﬁtory method whereby the Deparfment of Taxation can
ascertain the exact amount to be appropriated under the C-Tax statutes in each fiscal year based on
specific statutory formulas; and (2) those specific statutory formulas provide the Department of Taxation
with clearly defined statutory standards for executing the C-Tax statutes. The Defendants contend that
the Legislature’s participation and oversight concerning the C-Tax system is demonstrated by the nearly
20-year legislative history of the C-Tax system which shows that the Legislature has conducted
numerous interim studies of the system and has considered legislation proposing material changes to the
system during every legislative session since its enactment in 1997, The Defendants contend that, over
the past two decades, fhe Legislature has regularly, repeatedly and comprehensively considered,

examined and studied all aspects of the C-Tax system and when the Legislature has deemed it necessary

to change the C-Tax system as a matter of public policy, the Legislaturé has enacted legislation

.30 Case No. 66851
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amending the C-Tax statutes to conform with ifs public policy determinations. Therefore, the

Defendants contend that the Legislature has not unconstitutionally delegated its power over
appropriation of C-Tax revenues to the Department of Taxation without any legislative participation or

oversight.

The Court agrees with the Defendants and holds that the C-Tax statutes do not violate the
separation-of-powers provision of Article 3, Section 1 of the Nevada Constitution. The purpose of the
separation-of-powers doctrine is to prevent one branch of state government from encroaching on the
powers of another branch. Comm'n on Ethics v. Hardy, 125 Nev. 285, 291-92 (2009). The Legislature
can violate the separation-of-powers doctrine when it enacts a statute that unconstitutionally delegates
legislative power to an executive branch agency. Id. a”c 292-300. However, there is no unconstitutional
delegation of legislative power to an executive branch agency when the agency must work within
sufficiently defined statutory standards to carry out the statutory provisions. Sheriff v. Lugman, 101

Nev. 149, 153-54 (1985). As explained by the Nevada Supreme Court:

Although the legislature may not delegate its power to legislate, it may delegate the power to
determine the facts or state of things upon which the law makes its own operations depend.
Thus, the legislature can make the application or operation of a statute complete within itself
dependent upon the existence of certain facts or conditions, the ascertainment of which is
left to the administrative agency. In doing so the legislature vests the agency with mere fact
finding authority and not the authority to legislate. The agency is only authorized to
determine the facts which will make the statute effective. Such authority will be upheld as
constitutional so long as suitable standards are established by the legislature for the agency’s
use of its power. These standards must be sufficient to guide the agency with respect to the
purpose of the law and the power authorized. Sufficient legislative standards are required in
order to assure that the agency will neither act capriciously nor arbitrarily.

Id. (citations omitted).

With regard to the power to make appropriations, the Nevada Constitution provides that “[n]o
money shall be drawn from the treasury but in consequence of appropriations made by law.” Nev.

Const. art. 4, § 19. Thus, under the Nevada Constitution, the power to make appropriations is a

legislative power. See State v. Eggers, 29 Nev. 469, 475 (1907) (“The provisioh that no moneys shall be
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drawn from the treasury but in consequence of appropriations made by law requires that their
expenditure shall first be authorized by the legislature, which stands as the representative of the
people.”). When the Legislature exercises the power to make appropriations, “[i]t is not necessary that
all expenditures be authorized by the general appropriation bill. The language in any act which shows
that the legislature intended to authorize the expenditure, and which fixes the amount and indicates the
fund, is sufficient” Id  Furthermore, the Legislature may constitutionally enact an ongoing
appropriation in a permanent and continuing statute which operates prospectively on a recurrent basis in
future years so long as “a method is provided whereby the exact amount to be expended in pursuance of
the act may be ascertained.” Norcross v. Cole, 44 Nev. 88, 93 (1920).20

The Court finds that the C-Tax statutes contain a constitutionally valid ongoing appropriation and
provide the Department of Taxation with clearly defined statutory standards to camry out the statutory
provisions. Under the C-Tax statutes, the Legislature has provided a clearly defined statutory method
whereby the Department of Taxation can ascertain the exact amount to be appropriated from the Local
Goveniment Tax Distriﬁution Account in each fiscal year based on specific statutory formulas.
NRS 360.600-360.740. The Department of Taxation is only anthorized to apply its findings of fact,
based on fiscal data, to the mathematical equations set forth in the C-Tax statutes to artive at the exact
amount to be appropriated to each local government, and Femnley acknowledges that the Department of
Taxation distributes C-Tax revenues based solely on the outcome of its mechanical application of the
mathematical formulas in the C-Tax statutes. Because the Department of Taxation properly functions as

a factfinder under the C-Tax statutes and must perform its statutory duties in accordance with clearly

20 ¢oe also State v. LaGrave, 23 Nev, 25, 26-27 (1895) (“an appropriation may be prospective, that is, it
may be made in one year of the revenues to accrue in another or future years, the law being so framed
as to address itself to such fiture revenues.” (quoting Ristine v. State, 20 Ind. 328, 339 (1863))); State

v. Cooper, 536 S.E.2d 870, 877 (S.C. 2000) (“An appropriation may be made by a permanent

continuing statute. A continuing appropriation is an appropriation running on from year 0 year
without further legislative action until the purpose of levy and appropriation has been accomplished.”

(citations omitted)).
41~ Case No. 66851
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defined statutory standards, the Court concludes that the C-Tax statutes do not unconstitutionally
delegate the Legislature’s power over appropriation of C-Tax revenues to the Department of Taxation.

In reaching its conclusion, the Court rejects Fernley’s contention that there has been inadequate
legislative participatilon and oversight concerning the C-Tax system. As the Defendants amply
demonstrated, the C-Tax system has been the subject of the Legislature’s continuing study, investigation

and scrutiny since its enactment in 1997, and when the Legislature has deemed it necessary to change

the C-Tax system as a matter of public policy, the Legislature has enacted legislation amending the C-

Tax statutes to conform with its public policy .determjnations. The Court recognizes that Fernley
disagrees with the Legislature’s public policy determinations and that Fernley believes it should receive
greater C-Tax distributions under the system. However, because the Court holds that the Legislature did
not exceed its constitutional power over the appropriation of state tax dollars when it made public policy
determinations regarding how C-Tax revenues are distributed to local governments, the Court may not
second-guess the Legislature’s public policy determinations or judge the wisdom, policy or fairness of
how C-Tax revenues are distributed under the system, Therefore, if Fernley desires to receive increased
C-Tax distributions, its answer lies with the Legislature, not with the courts. |

J. Fernley’s special-or-local law claims have no merit,

Fernley claims that the C-Tax statutes violate the special-or-local law provisions of Article4,
Sections 20 and 21 of the Nevada Constitution. Under Nevada law, political subdivisions have standing
to bring constitutional claims against the state alleging violations of Article 4, Sections 20 and 21 of the
Nevada Constitution because those provisions “exist for the protection of political subdivisions of the
State. Their effect is to limit the Legislature, in certain instances, to the enactment of general, rather
than special or local, laws.” City of Reno v. County of Washoe, 94 Nev. 327, 332 (1978). Nevertheless,

even though Fernley has standing to bring its constitutional claims under Article 4, Sections 20 and 21

and even if the Court assumes that Fernley’s claims are not otherwise barred as a matter of law by the

Case No. 66851
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statute of limitations and sovereign immunity as discussed previously, the Court holds that the
Defendants are entitled to judgment as a matter of law on the merits of those claims because the C-Tax
statutes do not violate either Article 4, Section 20 or Article 4, Section 21 of the Nevada Constitution,

1. Fernley’s Article 4, Section 20 claims have no merit,

Article 4, Section 20 sets forth certain prohibited categories of special or local laws that the
Legislature may not enact under any circumstances. See Ait’y Gen. v. Gypsum Res., 129 Nev. Adv.
Op. 4, 294 P.3d 404, 407-11 (2013). Under one of the prohibited categories, the Legislature may not
enact special or local laws “[f]or the assessment and collection of taxes for state, county, and township
purposes.” See Clean Water Coalition v. M Resort, 127 Nev. Adv. Op. 24, 255 P.3d 247, 253-59
(2011). Fernley contends that the C-Tax statutes are special or local laws “[fJor the assessment and
collection of taxes for state, county, and township purposes” and therefore come within one of the
prohibited categories of special or local laws enumerated in Article 4, Section 20.

However, as a threshold matter, the Court must first determine whether the C-Tax statutes are, in
fact, special or local laws before the Court may consider whether the C-Tax statutes come within one of
the prohibited categories of special or local laws enumeilated in Article 4, Section 20. By its plain terms,
Article 4, Section 20 appl.ies only to special or local laws. It does not apply to general laws. Therefore,
when statutes are challenged as unconstitutional special or local laws, the threshold issue is whether the
statutes are, in fact, special or local laws. Youngs v. Hall, 9 Nev. 212, 217-22 (1874). If the statutes are
general laws, Article 4, Section 20 has no application.

Fernley contends that the C-Tax statutes are special or local laws because, as applied to Fernley,
the C-Tax statutes do not place Fernley on an equal basis with other participants in the C-Tax system,
but rather impose on Fernley a far lesser status and burden Fernley like no other Nevada city because it

is the only city to have incorporated in Nevada since the enactment of the C-Tax statutes. Femnley

contends that its low C-Tax base distribution originally allocated to it nearly 20 years ago when it was a
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small unincorporated town dictates the amount of C-Tax revenues that it receives today even though it
has rapidly grown into Nevada’s seventh largest city and other comparably sized cities, like Elko,
Mesquite and Boulder City, do not suffer from the same handicap because, having existed at the time the
Legislature enacted the C-Tax statutes, they started with a significantly higher base distribution. Fernley
contends that the Legislature has made it impossible for a city like Fernley to obtain an adjustment to its
C-Tax distributions, has demonstrated a shocking level of indifference to the inequitable situation and
has chosen instead to ignore the plight of politically isolated communities like Fernley. Therefore,
Fernley contends that although the C-Tax statutes may have statewide effect, they are nonetheless
unconstitutional special or local laws in their application when they have the effect of burdening a
particular locality like Fernley,

The Defendants contend that the C-Tax statutes are general laws that apply statewide to all
similarly situated local governments and that all distributions under the C-Tax statutes are subject to the
same statutory formulas that apply statewide to all similarly situated local governments. The
Defendants contend that the C-Tax statutes do not single out Fernley by name ‘Qr subject it to specialized
burdens that would not be imposed on other similarly situated local governments. The Defendants
contend that although the C-Tax statutes may actually operate on Fernley differently from other local

governments, any differences in operation are because Fernley is in a different class founded upon

natural, intrinsic, rational and constitutional distinctions, The Defendants contend that when the

Legislature enacted the C-Tax system, it wanted to encourage the formation of new general-purpose
local governments that would provide their own traditional general-purpose governmental services, such
as police protection and fire protection, and because Fernley is 4 new local government that does not
provide those services, it.is not similarly situated to other cities formed before the enactment of the C-

Tax statutes, like Blko, Mesquite and Boulder City, so there is a rational basis for placing Fernley in a

different class and treating Fernley differently as a new local government. The Defendants contend that

A4 Case No. 66851
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no political subdivision has a constitutional right to an equal or equitable distribution of state tax dollars
because the Legislature may distribufe state tax dollars inequitably according to public policy
considerations. The Defendants also contend that no political subdivision has a constitutional right to
obtain an adjustment to its C-Tax distributions, and no political subdivision is entitled to any process for
review or adjustment of its C-Tax distributions other than the legislative process.

The Court holds that the C-Tax statutes are genetal laws, not special or local laws, and therefore
the C-Tax statutes are not subject to the constitutional prohibitions which apply to special or local laws
in Article 4, Section 20. The Nevada Supreme Court has stated that “a law operative alike upon all
persons similarly situated is a general law.” Youngs v. Hall, 9 Nev. 212, 222 (1874). Stated another
way, “[a] law is general when it applies equally to all persons embraced in a class founded upon some
natural, intrinsic, or constitutional distinction.” Clean Water Coalition v. M Resort, 127 Nev. Adv.
Op. 24, 255 P.3d 247, 254 (2011) (quoting Colman v. Utah State Land Bd., 795 P.2d 6?2, 636 (Utah

1990)). At their core, the special-or-local law provisions of the Nevada Constitution “reflect a concern

for equal treatment under the law.” Clean Water Coalition, 255 P.3d at 254 (quoting Robert F.

Williams, Equality Guarantees in State Constitutional Law, 63 Tex. L. Rev. 1195, 1209 (1985)). Equal
treatment under the law allows the Legislature to create different classifications of treatment, but the
legislative classifications must be rationally related to a legitimate governmental purpose and must apply
uniformly to all who are similarly situated,”

In addition, it is well established that no local government has a constitutional right to an equal or
equitable distribution of state tax dollars because the Legislature may “disburse the proceeds of taxes,

fees, and penalties to various communities inequitably according to need.” Anthony v. State, 94 Nev.

2 See Flamingo Paradise Gaming v. Chanos, 125 Nev. 502, 520-22 (2009) (holding that businesses

with nonrestricted gaming licenses were not similarly situated to businesses with restricted gaming
licenses and because these businesses have different impacts on the economy, there was a rational

basis for treating them differently).
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337, 342 (1978).2 Thus, if the Legislature enacts a statute which creates legislative classifications
among local governments and distributes different amounts of state tax dollars to different local
governments based on those legislative classifications, the statute is not a special or local law if “the
classification is constitutionally reasonable.” McKenney v. Byrne, 412 A.2d 1041, 1049 (N.J. 1980)
(holding that a statutory scheme which distributed different amounts of state tax dollars to different local

governments using statutory formulas “is not a special or local law because the classification is

constitutionally reasonable.”).

In this case, the Court finds that the Legislature’s classification of new local governments for
different treatment in the C-Tax statutes is rationally related to a legitimate governmental purpose and
applies uniformly to all new local governments that are similarly situated. When the Legislature enacted
the C-Tax system, it wanted fo encourage the formation of new general-purpose local governments that
would provide their own traditional general-purposé governmental services, which the Legislature
defined to mean police protection and at least two of the followiﬁg services: (1) fire protection;
(2) construction, maintenance and repair of roads; or (3) parks and recreation. NRS360.740. The
Legislature also wanted to discourage the formation of new local governments that did not provide
general-purpose governmental services or did not assume the functions of another local government.
NRS 360.740; NRS 354.598747. The Court finds that these legislative objectives serve a legitimate
governmental purpose because they incentivize new local governments to provide certain services to
their residents in exchange for increased C-Tax distributions. Therefore, the Court concludes that

treating new local governments differently in the C-Tax statutes by requiring them to provide certain

2 See also City of Las Vegas v. Mack, 87 Nev. 105, 110 (1971) (“we are aware of no authority . . . which
declares that an inequality in distribution of the tax in and of itself is sufficient to constitute a denial of
due process.”); N.Y. Rapid Transit Corp. v. City of New York, 303 U.S. 573, 578 (1938) (“The power
to make distinctions exists with full vigor in the field of taxation, where no ‘iron rule’ of equality has

ever been enforced upon the states.”); Hess v. Mullaney, 213 F.2d 635, 640 (9th Cir. 1954) ("No
requirements of uniformity or of equal protection of the law limit the power of a legislature in respect

to allocation and distribution of public funds.”).
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services in order to qualify for increased C-Tax distributions is rationally related to a legitimate
governmental purpose.23

The Court also finds that the C-Tax statutes apply uniformly to all new local governments that
incorporate in Nevada after July 1, 1998, which is the effective date set forth in the C-Tax statutes,
Even though at this time Fernley is the only entity that has incorporated in Nevada since July 1, 1998, if
any other entity incotporates in Nevada, it will be required to comply with the same statutory
requirements as Fernley in order to qualify for increased C-Tax distributions as a new local government
under the C-Tax statutes. NRS 360.740; NRS 354.598747. Therefore, the Court concludes that the C-
Tax statutes apply uniformly to all new local governments that are similarly situated and do not place
Fernley in a closed class of one because “the classification applies prospectively to all [new local
governments] which might come within its designated class.” County of Clark v City of Las Vegas, 97
Nev. 260, 263 (1981).%*

In reaching its decision, the Court emphasizes that “all legislation necessarily involves
linedrawing. But as long as there is a rational basis for the distinction drawn, it must be upheld.” Aflen
v. State, 100 Nev. 130, 136-37 (1984), In the C-Tax statutes, the Legislature drew a line between cities
formed before the enactment of the C-Tax statutes, like Elko, Mesquite and Boulder City, and cities
formed thereafter, like Fernley and any other new local govemmeﬁt that may incorporate and come

within the designated class. Because the Court finds that there is a rational basis for the distinction

2 See Town of Ball v. Rapides Parish, 746 F.2d 1049, 1062 (5th Cir. 1984) (holding that denying share
of tax revenue to newly created town is rationally related to a legitimate governmental purpose
because the legislative body “could have felt that in this parish there was no need for an additional
incorporated town and denial of sales tax proceeds would be an effective counterforce.”).

2 See also Reid v. Woofter, 88 Nev. 378, 380 (1972) (“Since [the statute] in its operation and effect is so
framed as to apply in the future to all counties coming within its designated class, it is neither local
nor special within the provisions of Nev. Const., art. 4, §§ 20 or 21.”); FEairbanks v. Paviikowski, 83
Nev. 80, 83 (1967) (“The fact [the statute] might apply only to Las Vegas township is of no moment,

for if there were others, the statute would then too apply. It therefore conforms to the constitutional
mandate that there shall be no local and special laws, and that general laws shall have uniform

operation.”). ,
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drawn by the Legislature; the C-Tax statutes must be upheld. Therefore, because the C-Tax statutes
apply uniformly to all similatly situated local governments embraced in classes founded upon natural,
intrinsic, rational and constitutional distinctions, the Court holds that the C-Tax statutes are general
laws, not special or local laws, and they are not subject to the constitutional prohibitions which apply to
special ot local laws in Aiticle 4, Section 20.”

2. Fernley’s Article 4, Section 21 claims have no merit.

Article 4, Section 21 provides that “[i]n all cases enumerated in the preceding section [Article 4,
Section 20], and in all other cases where a general law can be made applicable, all laws shall be general
and of uniform operation throughout the State.” Similar to the underlying premise for its constitutional
claims under Atticle 4, Section 20, Fernley’s underlying premise for its constitutional claims under
Atrticle 4, Section 21 is that the C-Tax statutes are special or local laws. However, because the Court has
already concluded that the C-Tax statutes are general laws, not special or local laws, Fernley’s Article 4,
Section 21 claims have no merit. As discussed previously, because the C-Tax statutes apply uniformly
to all similar]y situated local governments embraced in classes founded upon natural, infrinsic, rational
and constitutional distinétions, the Court holds that the C-Tax statutes are general laws of uniform
operation throughout the state and therefore do not violate Atticle 4, Section 21.

Furthermore, even if the Court assumes that the C-Tax statutes are special or local Jaws because
they treat new local governments differently from preexisting local go\'remments formed before the
enactment of the C-Tax statutes, the Court holds that the C-Tax statutes do not violate Article 4,
Section 21 because a general law could not sufficiently “answer the just purposes of [the] legislation™

and therefore could not be made applicable under these particular circumstances. State v. Irwin, 5 Nev.

2 The Defendants also argue that because the C-Tax statutes do not involve the assessment and
collection of taxes, but only involve the distribution of the proceeds of the taxes after they are

assessed and collected, the C-Tax statutes cannot be classified as special or local laws “[f]or the
assessment and collection of taxes” under Article 4, Section 20. Because the Coutt holds fhat the C-
Tax statutes are general laws which are not subject to Axticle 4, Section 20, the Court does not need to

address these arguments.
48 Case No. 66851
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111, 122 (1869). Although the Nevada Constitution expresses a preference for general laws, special or
local laws are not unconstitutional under Article 4, Section 21 in those situations where a special or local
law is necessary because a general law could not be made “applicable” under the circumstances. Clean
Water Coalition, 255 P.3d at 255. When determining whether a special or local law is permissible
because a general law could not be made “applicable” for purposes of Article 4, Section 21, the Court
must look to whether a general law could sufficiently “answer the just purposes of [the] legislation; that
is, best subserve the interests of the people of the State, or such class or portion as the particular
legislation is intended to affect.” Irwin, 5 Nev. at 122; see also Clean Water Coalition, 255 P.3d at 259
(discussing the Jrwin standard). In applying this standard, the Nevada Supreme Court has stated that the
Legislature’s decision to enact a special or local law must stand where a general law “fails to accomplish
the proper and legitimate objects of [the] legislation.” Hess v. Pegg, 7 Nev. 23, 28 ( 1871); Evans v. Job,
8 Nev. 322, 340-41 (1873). The Supreme Court has also rejected the notion that a special or local law is
invalid simply because it is possible to conceive of a general law that could address some purposes of
the legislation. Jrwin, 5 Nev. at 122-25; Hess, 7 Nev. at 28-29. If a general law could not sufficiently
“subserve” or carry out the just purposes of the legislation under the particular circumstances, a special
or local law is permissible.

The Court agrees with Fernley that the Legislature could enact a general law which distributes C-
Tax revenues based on population and which applies in the same manner to new local governments
formed after the enactment of the C-Tax statutes, like Fernley, and to preexisting local governments
formed before the enactment of the C-Tax statutes, like Elko, Mesquite and Boulder City. However, the
Court finds that such a general law could not sufficiently “subserve” or carry out the just purposes of the |

C-Tax statutes as intended by the Legislature.

As discussed previously, when the Legislature enacted the C-Tax system, it wanted to encourage

the formation of new general-purpose local governments that would provide their own ftraditional
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general-purpose governmental setvices, such as police protection and fire protection, and it wanted to
discourage the formation of new local governments that did not provide general-purpose governmental
services or did not assume the functions of another local government. NRS 360.740; NRS 354.598747.
To accomplish these legitimate purposes, the Legisléture decided to incentivize new local governments,
like Fernley, to provide certain services to their residents in exchange for increased C-Tax distributions.
However, because preexisting local governments, like Elko, Mesquite and Boulder City, already provide
the traditional general-purpose governmental services of police protection and fire protection, it would
not accomplish the just purposes of the C-Tax statutes to apply the statutes in the same manner to
preexisting local governments because they are intrinsically different from new local governments.
Therefore, even if the Court assumes that the C-Tax statutes are special or local laws because they treat
new local governments differently from preexisting local governments, the Court concludes that such
special or local laws are permissible under Article 4, Section 21 because a general law could not
sufficiently “answer the just purposes of [the] legislation” and therefore could not be made applicable
under these particular circumstances.

Finally, the Court wants to reiterate that it sympathizes with Fernley’s desire to receive increased
C-Tax distributions to provide improved services to its residents, However, the Court finds that the
Legislature did not exceed its constitutional power over the distribution of state tax dollars when it made
legislative public policy determinations regarding how those state tax dollars are distributed to local
governments under the C-Tax statutes. Therefore, because the Court holds that the C-Tax statutes are

constifutional, Fernley’s answer lies with the Legislature, not with the courts.

COSTS AND DISBURSEMENTS

On September 19, 2014, the Department of Taxation, as a prevailing party, filed a Motion for

Costs pursuant to NRS 18.020(3) and a Memorandum of Costs and Disbursements pursuant to

NRS 18.110(1). On September 24, 2014, Rernley filed a Motion to Retax Costs and Opposition to

Case No. 66851
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Motion for Costs pursuant to NRS 18.110(4). Because the Department of Taxation and Fernley dispute
issues concerning an award of costs and disbursements in this matter, the Court enters a final judgment
in favor of the Defendants, and the Coutt will decide the disputed issues concerning an award of costs
and disbursements in a post-judgment order as permitted by Nevada’s Civil Rules. NRCP 58(c) (“The
entry of the judgment shall not be delayed for the taxing of costs.”); Lee v. GNLV Corp., 116 Nev. 424,
426 (2000) (“a final judgment is one that disposes of all the issues presented in the case, and leaves
nothing for the future consideration of the court, except for post-judgment issues such as attorney’s fees
and costs. A post-judgment order awarding attorney’s fees and/or costs may be appealed as a special
order made after final judgment,”); Campos-Garcia v. Johnson, 130 Nev. Adv. Op. 64, 331 P.3d 890,

891 (2014) (“The order awarding attorney fees and cosis was independently appealable as a special

order after final judgment.”).
74 |
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ORDER AND JUDGMENT

IT IS ORDERED AND ADJUDGED THAT:
1. Plaintiff City of Fernley’s Motion for Summary Judgment is DENIED.

2. Plaintiff City of Fernley’s Motion for Partial Reconsideration and Rehearing of the Court’s
June 6, 2014 Order is DENIED as moot.

3. The Defendants’ Motions to Dismiss, which were converted into Motions for Summary
Judgment, are GRANTED and final judgment is entered in favor of the Defendants on all causes of
action and claims for relief alleged in Fernley’s complaint.

4. Pursuant to NRCP 58, the Legislature is designated as the party required to: (1) serve written
notice of entry of the Court’s order and judgment, together with a copy of the order and judgment, upon

each party who has appeared in this case; and (2) file such notice of entry with the Clerk of Court,

DATED: This 6 fé day of pm%eﬂ , 2014,

7/

/‘-/I/’ " e
,-Q——-——-— e /MM,&E{//”

JAGIES-T. RUSSELL
DISTRICT JUDGE

Respectfully submitted by:

KEVIN C. POWERS, Chief Litigation Counsel
Nevada Bar No. 6781

J. DANIEL YU, Principal Deputy Legislative Counsel
Nevada Bar No. 10806

LBGISLATIVE COUNSEL BUREAU, LEGAL DIVISION

401 S. Carson Street

Carson City, NV 89701

Tel: (775) 684-6830; Fax: (775) 684-6761

kpowers@lcb.state.iv.us; Dan. Yu@lcb.state.nv.us

Attorneys for Defendant Legislature of the State of Nevada
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CERTIFICATE OF MAILING

[ hereby certify that on the j_f(\iay of October, 2014, I served a copy of the foregoing

Order by United States Mail, postage prepaid, addressed as follows:

Joshua J. Hicks, Esq.
50 West Liberty Street, Suite 1030
Reno, NV 89501

Clark V. Vellis, Esq,.
800 South Meadows Parkway, Suite 800

Reno, NV 98521

Brandi L. Jensen, Esq.
595 Silver Lace Blvd,
Fernley, NV 89408

Kevin C. Powers, Esq.
J. Daniel Yu, Esq.

401 S. Carson Street
Carson City, NV 89701

Andrea Nichols, Bsq.
5420 Kietzke Ln., Suite 202
Reno, NV 89511

Angela Jeffiies
Judicial Assistant, Dept. 1
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*.|| BRENDA J. ERDOES, Legislative Counseél

P25

KEVIN C. POWERS, Chief Litigation Counsel

Nevada Bar No. 6781

J. DANIEL YU, Prmc1pa1 Deputy Leglslatwe Counsel
Nevada Bar No. 10806 .
LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION

401 S. Carson Strect :

Carson City, NV 89701 .

Tel: (775) 684-6830; Fax: (775) 684-6761 .
kpowers@]cb.state nv.us; Dan. Yu@lcb.state.nv.us ,
Attorneys for Defendant Legislature of the State of Nevada

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY ' -

CITY OF FERNLEY, NEVADA, a

Nevada municipal corporation,

‘Plaintiff, - . . " | Case No. 12 OC 00168 1B
: ~ Dept. No. 1
Vs,

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, inher .’
official capacity as TREASURER OF THE
STATE OF NEVADA; THE LEGISLATURE OF
THE STATE OF NEVADA; and DOES1-20,
1nclus1ve,

Defendants. :

NOTICE OF ENTRY OF ORDER AND JUDGMENT

. PLEASE TAKE NOTICE that on the _ 6th day of October, 2014, the Court in the above- |

| titled action entered an Order and Judgment in which a final judgment .v,vas entered in favor of the

Def_endélnts on all causes of action and claims for relief aIIeged in Plaintiff City of Fernley’s complaint.
A copy of the Order and Judgment is attached hereto as Exhibit 1.
/"
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_DATED: This _8th _day of October, 2014.

Respectfully submitted,

BRENDA J. ERDOES
Legislative Courisel .

KEVINC POWERS

Chief Litigation Counsel
Nevada Bar No. 6781
kpowers@icb.stdte.nv.us

J.DANIEL YU

Principal Deputy Legislative Counsel

- Nevada Bar No. 10806 _ .

Dan. Yu@lcb.state.nv.us i
- "LEGISLATIVE COUNSEIL BUREAU, LEGAL DivisioN

401 S. Carson Street
Carson City, NV 89701 .
Tel: (775) 684-6830; Fax: (775) 684- 6761

. Attorneys for the Legislature .
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CERTIF ICATE OF SERVICE

-1 hereby certlfy that I am an employee of the Nevada Leg1s1at1ve Counsel Bureau Legal D1v1s10n

and that on-the _8th day of October, 2014, pursuant to NRCP 5(b) and the partles st1pu1at10n and

consent to service by electronic means I served a true and corfect copy of the foregoing Notice of Entry _

of Order and J udgment by electronic mail, dlrected to the followmg

J OSHUA J. HICKS .
BROWNSTEIN HYATT FARBER SCHRECK, LLP
50 W. Liberty St., Suite 1030

Reno NV 89501 '

jhlcks@bhfs com

CLARK V. VELLIS .

CoTTON, DRIGGS, WALCH, HOLLEY,
WOLOSON & THOMPSON

800 S. Meadows Pkwy., Suite 800
Reno, NV 89521 - .
cvellis@nevadafirm.com

BRANDI L. JENSEN
Fernley City Attorney

|" OFFICE OF THE CITY ATTORNEY

595 Silver Lace Blvd.

Fernley, NV 89408

bj ensen(d)mtvoffernley org

Attorneys for Plaintiff .
City of Fernley, Nevada

CATHER]NE CORTEZ MAS TO
Attorney General :
GINA C. SESSION

Chief Deputy Attorney General
ANDREA NICHOLS

Senior Deputy. Attorney Genera.l

--QFFICE OF THE ATTORNEY GENERAL

5420 Kietzke Ln., Suite 202

Reno, NV 89511

gsession(@ag.nv.gov; amchols@ag nv.gov
Atzfomeys for Defendants Nevada Department -
of Taxation and Kate Marshall, State Treasurer ..

| 'An-Empeyee of the Legislative Counsel Bureau
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REC'D & FILED

: IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

capacrty as the Treasurer of the State of Nevada (State Treasurer).

]N AND FOR CARSON CITY -
CITY OF FERNLEY NEVADA a -
Nevada mumclpal corporatlon ' - -
: Case No. 12 OC 00168 1B
Plamtlff, : ' Dept. No. 1
. |
STATE OF NEVADA ex rel. THE NEVADA " |. ORDER AND JUDGMENT :
- DEPARTMENT OF TAXATION THE .. c- '
HONORABLE KATE MARSHALL in her
official capacity as TREASURER OF THE
STATE OF NEVADA; THE LEGISLATURE OF
' THE-STATE OF NEVADA; and DOES-1-20,
1nclusrve ,
- - Defendants. -
INTRODUCTION

This action was brought by Plamtrff Crty of Fernley (Fernley) which is a general -law city

mcorporated under NRS Chapter 266 and located in Lyon County, Nevada. Fernley seeks money

vdamages and declaratory and 1nJunct1ve relief” agamst Defendants State of Nevada ex rel the State

Department of Taxat10n (Department of Taxatlon) and the Honorable Kate Marshall n her ofﬁcral
Fernley challenges the

constitutionality of Nevada s'systém of allocatmg certain -statew1de tax revenues which are deposited

and consolidated in' the Local Government Tax Distribution"Account and distributed to Nevada’s local

governmental enities uider NRS 360.600-360.740. The system is administered by the Department of

1‘. B o Case No. 66851
T 1A 4005




¥

10
11

12

i
N '.14
15
»
17

-~ 18

19

20

21

2
23

24

Tax system. The_Legislature of the State of Nevada (Legislature) was permitted to intervene as a

1| Defendant under NRCP 24-and NRS 218F.720 to defend the constitutionality of the C—Tax system.
| motions: ( 9] Femley s Motron for Summary Judgment ﬁled on June 13, 2014; (2) Fernley s Motion for

. Partial ReconSIderatlon and Reheanng of'the Court s June 6, 2014 Order filed on June 18, 2014 3 the

State s Renewal of Motion 1o DlsmlSS filed on May 5, 2014 which the Court converted into a Motion

‘ ‘presented the Court with a Motlon for Summary Judgment, ,and: each party asked for a final judgment to

and Order Grantmg in Part and Denylng in Part Petition for Writ of Mandamus whlch directed this

law by the 2-year statute of limitations that applies to such claims,  State Dep’t of Taxation v. First Jud.

Taxation and the State Tr_easurer_, and it is commonly referred to as the consolidated tax system or the C-

On September 2, 2014, the Court heard oral" arguments from the parties regardmg the following

for Summary Judgment in. the Court s June 6, 2014 Order' and (4) the Legislature’s Jornder in the

State S Renewal of Motion to’ DlSII‘llSS, ﬁled on May 6, 2014 which the Court also converted 1nto a

Motion for Summary Judgment in the Court’s June 6, 2014 Order. Therefore at the hearmg, each party

be entered in its 'favor on all remaining claims for relief alleged in Fernley’s complaint.
In 1ts complamt Fernley alleged both federal constitutional claims and state constltutional claims

However on January 25, 2013, the Nevada Supreme Court issued in thls matter a Wnt of Mandamus .
Court to dismiss Fernley s federal constimtlonal -claims because they were tlme-barred as a matter of

Dist. Ct., No. .62050 (Nev. Jan. 25, 2013). Accordingly, on February 22, 2013, this Court entered an
Order Pursuant to "Writ of Ma'ndamus which granted the Defendants’ Motions to DismiSs “in respect to.
the federal constltutlonal claims be1ng asserted by Plaintiff” Therefore, before the hearing on the
parties’. summary- Judgment motlons, the Court had already dISIl’llSSCd Fernley s federa] constitutional

claims - which were its first claim for relief (denial of equal protection under the Fourteenth Amendment

to the United States Constrtutron) and its ﬁﬁh claim for relicf (denial of due process under the

Fourteenth Amendment to the United States Constitution).

o o . Case No. 66851
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Fernley’s remaining claims for relief are its state constitutional claims, which are its second claim

for "relief (violation of the separation-of-powers provision of Article 3, Sectionl of the Nevada

Constitution), its third cla1m for relief (creation of a spemal or local law in violation of Article 4,

Section 20 of the Nevada Constltutlon) and its fourth claim for relief (v1olat10n of Article 4, Section 21
of the Nevada Constitution whlch prov1des that in all cases where a general law can be made apphcable
all laws shall be general and of uniform operation throughout the state) Fern]ey asks for money

damages and declaratory and mjunctlve relief -regardmg its state constitutional claims.

At the hearing, the following counsel appeared on behalf of the parties: Joshua J. Hieks, Esq., and |.

| Clark V. Vellis, Esq., who appeared on behalf of Plaintiff City of Fernley; Andrea Nichols, Esq., Senior

Deputy Attorney General; Who appeared on behal_f of Defendants. State of Nevada ex rel. the Department
of Taxation and State Treasurer; and Keva i’owers; 'Dsq., Chief Litiga’tijon Counsel, and J. Daniel Yu,
Eso.,'Principal Deputy Legislative,Counsel,.of the"Legal- Division of the Legislative Counsel Bureau
(LCB) who appeared on behalf of Defendant Leglslature - - | |

Havmg cons1dered the pleadings, documents and exhlbxts in this .case and having received the
arguments of counsel for the parties, the Court denies Fernley’s Motien for Summary. Judgment and
grants the Défendants’ Motions to Dismiss, which vuere converted into Motions for Summary Judgment,
on all remainin'g claims for relief .alleged in Fernley’s ,COmplaint. Because the Court concludes that the
Defendants are entitled to judgment as a matter of law, the Court denies, as moot, Fernley’s Motion for
Partial. Reconsideration and Rehearing of the 'Court."s June 6, 2014 Order. Therefore, having adjudicated
and denied. all remaining claims for rehef alleged in Fernley’s complaint, the Court enters tinal judgment

in favor of the Defendants for the following reasons.

First the Court-holds that Fernley’s state constitutional ‘claims are time-barred by the 4-year

statute of limitations under NRS 11220 as a matter of law Second to the extent. that Fernley’s state

constxtutl onal claims seek money damages, the Court ho]ds that Fernley’s claims for money damages are

P - Case No. 66851
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additionally barred by s'overeign irr.n‘nunity.under NRS 41..(.)32.(1) as a matter of law. Third, the Court
holds that, as a political subdivision of the state, Fernley lacks standrng as a matter of law to brmg
SCpiiI'&thIl-Of—pOWCI‘S claims against the state under Art1c1e 3 Sectlon 1 of the Nevada Constitution
because that constitutional 'prov-ision does.: not- exist for the protection of political subdivisions of the
state. Fourth, even if the Court assumes that Fernley has standing to bring separation-of-powers claims
agamst the state and even.if the Court also assumes that those claims are not otherwise barred as a
matter of law by the statute of limitations and sovereign immunitv, the Court holds that the Defendants
are entltled to Judgment as a matter of law on the merits of those claims because the C-Tax statutes do
rrot v1olate the separatlon—of powers provision of Art1cle 3 Sect1onl of the Nevada Constitution.
Flnally, in contrast to 1ts separatlon-of—powers claims, Fernley has standmg as a matter of law to brrng
constrtutronal clarms agamst the state allegmg that the C-Tax statutes violate the specral or-local law

prov1s10ns of Artlcle 4, Sectrons 20 and 21 of the Nevada Const1tut10n Nevertheless even 1f the Court

assumes that Fernley’s claims under Atticle 4, Sections 20 and 21 are not otherw1se barred as a matter of

law by the statute of limitations and- -sovereign lmmumty, thé Court holds that the Defendants are -

entrtled to judgment as a matter of law on the merits’ of those clalms because the C-Tax statutes do not

.v_iolate either Article .4, Secti on 20 or Article 4, Section 21_ of the Nevada Con_stitution.

In reachmg its dec1s1on the Court sympathizes with Fernley’s desire to receive increased C-Tax

did not exceed its constitutional power over the distribution of stafe tax dollars when it made public
polrcy determmatrons regarding how those state tax dollars are d1stnbuted to local governments under

the C-Tax statutes In pamcular the leg1slat1ve hrstory of the C-Tax statutes demonstrates that the |

Leglslature "determined as a matter of publrc policy to limit any new local government which is formed

or mcorporated after the enactment of the C-Tax statutes such as the Clty of Femnley, from receiving

increased C-Tax distributions unless the new local government: (1) provrdes.certam general-purpose.

Case No. 66851
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govemmentalfservices"'such as police protection'and fire -protection'- as set forth in NRS 360.740; -

' (2) assumes the functrons .of another local government as set forth in NRS 354 598747 or (3) enters into

a cooperatrve agreement w1th another local government to - estabhsh alternat1ve formulas for C-Tax
d1str1butlons as set forth in NRS: 360 73() |

Because the Court ﬁnds that ‘the Legrslature S publ1c policy determmatrons in this regard do not |.
result in any of the constrtut1onal v1olatlons alleged in Fernley s complamt the Court s Judlcral review

of the C—Tax statutes is at an end and the Court may not Judge the wrsdom polrcy or. farrness of the C-

: Tax statutes because matters of pohcy or conven1ence or right or Justrce or hardshrp or questlons of

: whether the legrslatron is good or bad are solely matters for consrderatlon of the leglslature and not of

the courts 2 ng V. Ba’ of Regem‘s 65 Nev 533 542 (1948) As further artrculated by the United

[|'States Supreme Court in the context of state tax systems “4t is not Wlﬂlln either the d1spos1tlon or power

of this court to Tevige. the necessarrly comphcated taxmg systems of the States for the purpose of
attemptlng to produce what might be thought to be a more Just d1str1but1on of the burdens of taxat1on
than that arnved at by the state leglslatures ” Danev. Jac/cson 256 U. S 589, 598 99 (1921) |
Thus if Fernley des1res to receive mcreased C—T ax d1str1butlons wrthout complymg with the
urrent prov1srons of the C-Tax statutes its ‘answer lies w1th the Legrslature not with the courts.
Accordlngly, because the Defendants are ent1tled to Judgment asa matter of law on all remaining claims

for re11ef alleged inF ernley s complalnt the Court enters the followrng fmdmgs of fact, conclusrons of :

law, and order and Judgment pursuant to NRCP 52 56 and 5 8.

FIND]NGS OF FACT AND CONCLUSIONS OF LAW

A Procedural lustory

Fernley ﬁled 1ts complarnt on June 6, 2012, In response, the State ﬁled a Mot1on to Drsmrss on

-August 3 2012 and the Legrslature ﬁled a J ornder in the State s Motron to D1sm1ss on August 16, 201 2.

Fernley ﬁled an Opposrtlon to the State s Mot1on to DlSI‘ﬂlSS on August 20 2012 1n Whlch Fernley

"Case No. 66851
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_ argued that the State S Motion to Disriiss should be treated as a motion for summary Judgment and

Femley moved for 2 contlnuance to complete. drscovery under the summary Judgment rule m

NRCP 56(i) On September 18 2012, the Court approved a Strpulatlon and Order in which the partres

agreed to. treat the Legislature s Joinder. in the State s Motion to DlSITlISS as the Legrslature s own

Motron to Dismiss. )

-On October 15, 2012, the Court entered an Order Granting a Continuance to Complete Discovery
in which the Court denied both Motions to Dismiss to allovv Fernley a period of_time to’ complete

-discovery That Order also provided that the Defendants, upon completion of a reasonable discovery

penod were allowed to renew the1r Motions to Drsmiss which would then be duly cons1dered by the

Court " On November5 2012, the State and the Legislature jointly filed a Pet1tion for Writ of
Mandamus wrth the Nevada Supreme Court that asked the Supreme Court to review this Court’s order
denying their Motlons to Dismiss. |

:On January 25, 2013, the Nevada Supreme Court issued a Writ of Mandamus and an Order

Grantmg in Part and Denying in Part the Petltion for Writ of Mandamus ﬁled by the Defendants State

' Dep ‘tof Taxatzon v. Fzrst Jud Dist. Ct., No. 62050 (Nev. Jan. 25, 2013). The Supreme Court stated that

“the district court was obhgated under.clear legal authority to dismiss the federal constitutional clalms
because Fernley ‘was. required to brrng its federal constrtutlonal claims within two years of its
1ncorporation ‘and its failure to do so renders those claims barred by the statute of limitations. ? Id.
However wrth regard to the Defendants arguments that Fernley’s state constrtutional claims should be -
dismissed, ‘the Supreme Court stated that “although we. make no comment’ on the merits of these
arguments we nonetheless decline to eicercise our discretion to ,entertain this vvrit petition vvith' regard to .

these issues Id. Asa result, on February 22, 2013, this Court entered an .Order Pursuant to Writ of

. Mandamus whrch dismissed Fernley s federal constitutronal claims but ordered the parties to complete

discovery regardrng Fernley S state constitutional claims
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_ Summary Judgment seeklng telief'on 1ts state: constltutronal c1a1ms

14 .

Following the completion of discovery, the State filed a Renewal of Motion to D'ismiss on May 5,

2014 in whrch it: argued that’ Fernley s state constltutlonal claims should be dxsmrssed as a matter of

-law On May 6, 2014 the Leg1slature filed a Jolnder in Renewal of Motlon to Drsmrss On June 6,

2014 the Court entered an Order convertrng the Defendants’ Renewed Mot1ons to Drsmrss into Motions

for Siummary Judgment. Add1t1onally in its June 6 2014 Order the Court d1smrssed all claims against

the State Treasurer because the Court determlned that the State Treasurer: is entltled to soverergn

1 lmmunrty under NRS 41. 032(1) as a matter ‘of law.” On June 13 2014, Fernley ﬁled a Motlon for

On June 18 2014 Femley also

filed a Motlon for Partral Reconsrderatron and Reheanng of the Court s June 6 2014 Order On

September 2, 2014 the Court heard oral arguments from the parties regarding each party ] Mot10n for

_Summary Judgment and Fernley’s MOtIOIl for Partlal Reconsideration and Rehearmg of the Court’s

June 6 2014 Order Therefore, each party has presented the Court w1th a Motion for Summary

Judgment and each party has asked for a final judgment to be entered in its favor on all rema1n1ng.

c1a1ms for rehef alleged in Fernley s complamt

B Hlstory and overvxew of the C-Tax system
In 1995 the Legrslature created an mtenm comnuttee to study Nevada s laws govermng the

distribution of state tax revenues to local govermnents * Senate Concurrent Resolution No 40

(S.C.R. 40), 1995 Nev. Stat., file no. 162, at 3034—36._ The Legislature authoriied the interim study

‘because it found that the existing laws rélating to. the distribution of tax revenues were inadequate to .

meet the demands for' new and expanded services placed on local governments by Nevada’s rapid
populat1on and economlc growth Id Based on 1ts study, the interim committee recommended
consolidating six statewrdc tax revenue SOUrces into a single account and estabhshmg base amounts that

would be distributed from the account to local governments LCB Bulletzn No. 97—5 Laws Relatmg to

the Dzstrzbutzon Among Local Governments of Revenue from State and Local Taxes (Nev LCB

Case No. 66851
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Res.earqh Library,-Jan. -.1'9.97-)"(-Le'g.".s Ex. 5). The interim com'mittee' also feco@ended establishing
apprbiayiaﬁe 'adqutments. t.('){ the base amounts v;lhen public services prdvided by local gqx}emmenté are |
taken .o%/er by other entities or are eliminated. - Id "I"he' inten'.ﬁn’ committee' also reé:ominénded
establishing the number and type of public services that new 169a1 governments mﬁst p.rovide in order to
pa'rticipéte in the distﬁBut'ion of revenue from the account. Id. | .
o In 1997, based on ihe_fesults ;)f the interim study, the L.egislatu'r:e e;nacted Senate Bill- No. 254 :
(S.B., 254), which created the C-Tax systém _codiﬁlad in NRS 360._600-360.740. 1997 Nev. .-S'tat.,
ch. 66b_, at 3278-3304. The Department of Taxation was given the duty to administer the C-Tax sy.ste_m
and the sta‘té .tag reveﬁues dep.o_:site(i in the Local Goveni;lieﬁt Tax Distribution Account (Account).’
NRS 360.660. The .pxjoce'.edé frc;m the _f.ollqwing“s.ix'state tax tevenués are deposited in the Accouﬁt:
(1) the 1iqu6r tax——NRS.,369.1.7.3; (2) the cigarette tax—NRS 370.260; (3) tﬂe .real property trémsfer
tax—NRS 375.070; (;1) the basic city-county relief tax—NRS 377.055;_ (5) the supplemental city-county
relief taxf—ﬁRS 377.057; and (65 the bési_d go.v‘_ermne_ntal services tax—NRS 482.181. . '
The state tax mogéy in the Account is d_istr-ibﬁted to local governmeﬁts und& a two-tier .system.

Under the first-tier, a certain portion from each revenue source is allocated to each county according to

specific statutory formulas and credited to the county’s subaccount. The first-tier revenues in the

county’s subaccount are. then distributed to the county and the cities, towns, enterprise districts® and

speéiél <jiis’cricts3 in the boﬂnfy that are eligible for a second-tier distribution.

: ﬁ1-1997, the Account was -enacted as the Local Government Tax Distribution Fund in the State
- Treasury.” 1997 Nev. Stat., ch. 660, § 8, at 3278. In 1999, it was changed to the Local Government
Tax Distribution Account in the Intergovernmental Fund Q\]RS 353.254) in the State Treasury. 1999

Nev. Stat., ch. 8, § 10,at 10. o _ S .
% Enterprise districts are Jocal. governmental entities which are not counties, cities or towns and which

are. determined to be enterprise districts by ‘the Executive Director based on the criteria in
NRS 360.620 and 360.710. Examples of enterprise districts include certain general improvement
districts (GIDs) and certain water, sewer, sanitation and television districts. ' .

3 Special districts are local governimental ‘entities which are not counties, cities, fowns or enterprise
~ districts. NRS 360.650: Examples of special districts include certain hospital, library, fire-protéction
and mosquito-abatement districts. ' o : ' T
- - 8 B Case No. 66851
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To be eligible for a second—tier distribution, the entity must be an enterpris_e district, or it must be a
county, city, town or snecial district that received “before July 1 1998 .any portion of the proceeds of a
tax which is 1ncluded in the Account » NRS 360.670. In addition, a county, c1ty, town or special district
is also eh glble for a second—t1er dlsmbutron 1f it was created after July 1, 1998 and it provides polrce
protectlon and at least two of the follow1ng services: ( 1) fire protectlon 2) constructron mamtenance
and repair of roads or (3) parks and recreatlon NRS 360. 740

The second—trer drstnbutlons in each county have two components«—base amounts calculated

under NRS 360.680 and excess amounts calculated under- NRS 360.690. The base amounts for the :

| enterprise districts in the county are distributed before any base amounts are distributed to the county

and the cities, towns and 'special districts in the county. NRS 360.680. If there is sufficient money
remaining in the :county’s subaccount aﬂer the enterpri.se. di.stricts_receive their base amounts, the county
and the cities; 'touvns and s_rl)ecial districts in .the county. are entitled to rec'eive‘ their'hase amounts. -
NRS 360.69,0. Ho\:;v_et('er,-if there' is not - sufficient mone'y: remaining in the county’s subaccou_nt to

distribute the full base amounts fo the county and the cities, towns and special districts in the county,

| their base amounts are prorated in proportionate percentages. /d.

After distrihution of all base amounts, if ther¢ is any er(cess money remaining in the county’s .
subaccount the county and the cities, towns and specnal districts in the county are entitled to receive.
dlstnbutlons of excess amounts, but the enterpnse dlstncts are not entitled to receive such drstrlbuuons
NRS 360.690. If excess. amounts are distributed, the particular amount recelved by each entrty s
calculated using statutory formulas that take into account changes in populatlon or changes in the

assessed valuation of taxable property, or changes in both Id Because the statutory formulas used to

calculate excess amounts involve varying factor_s, the excess amounts ultimately distributed to the

county and the ‘cities, towns-and special distri_cts in the county are significantly impacted by the specific
population and property tax conditions attributable to each such entity.
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] NRS 360. 680) In addition, any excess amounts dlsmbuted in the pnor ﬁscal year were, added to base

'to exclude.excess amounts from being added to base amounts in subsequent fiscal years, S0 that base

Leglslature amended the C:Tax statutes to provide that any excess amounts d1str1buted in ﬁscal years

157|
1ncreas1ng C-Tax d1str1butlons to new local governments created aﬂer July 1, 1998 S.B. 254, 1997 Nev.

'recreatlon NRS 360 740 Second ifa new local government assumes the functions of another local

Under the 1997 Version'of the C-Tax statutes, the base amounts distributed to the county and the
cities, towns and Spec1al d1str1cts in the county were adjusted each fiscal year based on certaln changes

in the Consumer Price Index. S.B. 254 1997 Nev. Stat. ch. 660, § 10, at 3279 (codlﬁed at

amounts in subsequent fiscal years Ia’ However, ih 2001, the Leg1s1ature amended the C-Tax statutes

amounts were adjusted based only on certain changes in the Consumer Price Index. Assernbly Bill

No. 10 2001 NeV Stat 17th Spec. Sess., ch 7,81, at 109 (amendmg NRS 360 680) In 2013, the

begmnlng on or aﬂer July I, 2014 are added to base amounts n subsequent ﬁscal years Assembly Blll
No. 68, 2013 Nev Stats ch 3, § 3, at 11 12 (amendtng NRS 360. 680) Thus under the 2013 version of
the C-Tax .statutes, base amounts are adjusted each ﬁscal_year based on certain changes in the Consumer
Price Index and the'addition of any excess amounts distributed on or after July 1, 2014. .
C Statutory methods for mcreasmg C-Tax dlstrlbutlons to new-local governments

‘When the Leglslature enacted the C-Tax system 1n 1997, 1t prov1ded several statutory methods for

Stat ch 660 §§ 14, 15 & 24, at 3282- 86 & 3293- 94 (codlﬁed at NRS 360.730, 360.740° &
354. 598747) Flrst 1f a new Iocal government is created aﬂer July 1, 1998 it is eligible to receive
1ncreased C Tax d1str1butlons 1f it elects to prov1de police protectlon and at least two of the follow1ng

serv1ces (1) ﬁre protecuon (2) constructlon mamtenance and repair of roads or (3)parks and

governrnent it is ent1t1ed to’ 1ncreased C-Tax d1stnbut1ons NRS 354. 598747 Th1rd a new Iocal

governmmt may enter into a cooperat1ve agreement with another local government to increase its C- Tax

d1str1but10ns such as when the new Iocal government agrees to take over services prov1ded by the other

Case No. 66851
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local govemment NRS 360 730

The partles d1sagree as to whether Fernley is e11g1ble to request an increase in its C-Tax

Coe,

distr1b_ut10ns under NRS 3'6(_).740 if .lt eIeets.to provide police protection and at least tw_o of the other
required services. Fernley contends that a neyv l_ocal government which- incorporates after July 1, 1998,
and elects_to provide the required services has only a 1-year window after incorporation in which to
request an hacrease in its C-Tax ;d.istr_ibutions undér NRS 360.740. Ferhley’s contention is based on the
statutory provision ma'ndating that the new tocal_ goyernment must subrnit its request for increased C-
Tax distributions “[o]n or before December 31 of the year immediate]y preceding the first fiscal year

that the local govemnient would receive money from the Account ” NRS 360.740(2) (emphas1s

added) In support of 1ts contentlon Fernley produced an adv1sory OplIllOIl from the Department of

Taxatlon which stated in relevant part. _

Question_Four: Is Fernley eligibleto receive an adjustment pursuant to the provisions of
NRS 360.740, as a rnunicipality- created after July 1, 1998? '

. - NRS 360: 740 authorlzes a newly created local government to receive an add1t10na1" .
.allocation of Tier 2 Base C-Tax. At the time the City of Fernley was created in 2001, it-had -

_ the option of taking on police protection and two additional services (fire protection;
construction, maintenance and repair of roads; or parks and recreation). At the time of its
creation, Fernley had the option of taking on .these services and receiving an additional
allocation. F ernley did not opt to assume pollce protectlon At this time, if Fernley assumes

-additional services it may be eligible for an adjustment of its C-Tax distribution pursuant to -
NRS 354.598747. In aCCordance w1th NAC 360. 200(2) th1s opmlon may be appealed to the

Nevada Tax Cormmsswn

(Fernley s Ex. 24.)
The Legrslature contends ‘that NRS 360.740 does not 11m1t a new local government to a 1- year

4 Desplte havmg the nght to pursue an appeal of the Department’s advisory opinion to the Nevada Tax
Commission and the further. nght to seek ‘judicial review under the Administrative Procedure Act,
Femley did not pursue any such relief. "See NRS360.245 & NAC 360.200 (providing for

 administrative appeals of the Department s advisory opmlons ‘to the Nevada Tax Commission);

NRS 233B.120 (providing for judicial review of an agency’s advisory opinions). Thus, Fernley did
not exhaust its administrative and judicial remedies to obtain a dispositive ruling conceming whether
it is eligible to request an increase in its’ C-Tax dlsmbutlons under NRS 360.740 if it elects to provide

the required services. - L .
._1-1_ : . ' Case NO 66851
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‘window after 1ncorporat10n in wh1ch to request an increase in its C-Tax d1str1butlons The Legislature

‘contends that the term “the ﬁrst fiscal year in the statute. does not refer to the first fiscal year atter

\
incorporation but rather to the first fiscal year after the local government elects to prov1de the required

: serv1ces and files its. request for 1ncreased C-Tax distributions, which can occur in any year after

"_1ncorporat10n The Leg1slature further contends that even if NRS 360.740 is amblguous because 1t is

subJect to more than one reasonable 1nterpretat10n such ambrgulty should be resolved in favor of new.
local governments be1ng able to request increased C-Tax d1str1but10ns in any year after 1ncorporatlon in
order to carry out. the 1ntent of the C- T ax statutes and to avo1d any alleged constltutlonal problems

Thus in the Leglslature § view, Fernley remains el1g1ble to subm1t a request under NRS 360.740 for

1ncreased C—Tax d1str1but1ons 1f it elects to prOV1de the required services.
Fernley counters that even if it is ehglble to request an mcrease in its C—Tax d1stnbut10ns under
NRS 360 740 it is caught in a “classic catch-22” bécause 1t must ﬁrst prov1de police protectlon to

request:an increase in its C-T ax distributions under NRS 360.740 but it is currently unable to provide

'pohce protectlon ‘because it does not have sufﬁclent tax revenues to do so without first rece1v1ng an

increase in 1ts C-Tax distributions. Femley also argues that even if it elects to prov1de police protectlon
and the othér services requlred by NRS 360.740, it would not be entitled to an increase in its C-Tax
distrlbutlons bec_ause its request would have to »be rev1ewed and approved by the Committee on Local
G.overnment Finance-((.II‘JGF) and .th'e Neyada Tax ComnliSSion. NRS 36(_).740(4)-(6). Fernley believes
“there is no likelihood of success for a new entity in such a }arocess,” based on its assertion that the
memb'ers of the CLGF are representatives of .other local governments which would stand to lose C-Tax

revenues upon their redlstrlbutlon to a new local government like F ernley

The Leg1slature contends that Fernley S 1nterpretatron ‘of NRS 360.740 is not consistent w1th the

5 The CLGF cons1sts of eleven members. NRS 354.105. The following assocmtrons each appoint three

members: (1) the Nevada League of Cities; (2) the Nevada Association of County Commissioners;
and (3) the Nevada School Trustees Association. Id. The Nevada State Board . .of Accountancy |-

appoints the other two members. 7d. = . _
: C-12- L ST Case No 66851
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1ntent or purpose of the statute and produces unreasonable or absurd results that raust be av01ded The
Legtslature contends that because the intent or purpose of NRS 360 740 is fo encourage the formation of

new general-purpose local governments that prov1de the1r own trad1tlonal general~purpose governmental

1] services, such as police protectlon and fire protect1on the statute must be 1nterpreted in a reasonable

manner that fac111tates rather than unpedes d1stnbut1ng C- Tax revenues to those new general—purpose

‘local govemments The Leg1slature contends that it would be unreasonable or absurd to 1nterpret

| NRS 360 740 to requ1re Femley to prov1de a fully operatlonal poltce department and the other required

serv1ces before it may request an increase: in its C-Tax d1str1but10ns to fund those services. Instead, the
Leglslature contends that a reasonable readlng of NRS 360 740 would require Fernley to take

appropnate leg1slat1ve actlon expressmg the c1ty s mtent to prov1de pollce protection and the other

requ1red services begmnmg in an; upcomlng ﬁscal year and thereafter Femley could subm1t a request

under the -statute “[o]n or before December 31 of the year 1mmed1ately precedlng the ﬁrst fiscal year”

that Fernley would receive 1ncreased C- Tax d1str1but10ns to fund those services. Addltlonally, the

Leglslature contends that, regardless of the proper statutory 1nterpretat10n of NRS 360. 740 no pohncal

subd1v1s1on has a constltutlonal right to obtaln an adjustment ot increase in its C- Tax d1str1but10ns and

that the issue of whether Fernley is eligible to request an increase. in its C—Tax distributions under

NRS_ 36Q.74O has no beartng on its state constitutional c1a1ms.‘ :

" Although the parties are in dispute regarding the proper statutor'y interpretation of NRS 360.740, it

is not'necessary for the Court to resolve the disputed statutory issues in order to adjudicate Fernley’s

state"constimtional claims. Even if it is unclear whether the C.;Tax statutes allow Fernley to submit a

request under NRS 360 740 for mcreased C-Tax d1str1but1ons it is clear that the C-Tax statutes allow

Fernley to receive 1ncreased C Tax distributions under NRS 354.598747 if Fernley assumes the

functlons of another local government It is also clear that the C Tax statutes allow Fernley to enter mto

cooperatlve agreements with other local governments to mcrease its .C- Tax dlsmbutlons under

Case No. 66851
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' another local . govemment.'

NRS 360.730, including in circurhstances where Femley-agr.ees to take over services provided by

'Thus contrary to Fernley’s claims, the- existing C-Tax statutes contain

several statutory methods for F ernley to receive mcreases in 1ts C-Tax d1str1but10ns

Desplte the avallablhty of these statutory methods Fernley contends that Lyon County i is unlikely

or unwrlhng to enter 1nto any cooperatlve-agreements to increase Fernley s C-Tax distributions given

|| that Lyon County has already reJected several of F ernley s prevrous ‘requests to enter into such

agreements The Leglslature contends however that Lyon County has officially represented .on the

public record in legislative proceedmgs that it is willing to negotlate a cooperatlve agreement to-increase

Fernley’s C- Tax d1str1but10ns 1f Fernley is w1111ng take over one.or more of the services- the county is

. presently prov1d1ng to the city.

The Legrslature points to testlmony' grven by Lyon County officials before the Leglslature s 201 1-
2013 Interrm C-Tax Study, whlch was created by the Leglslature to comprehens1ve1y study the C-Tax
system Assembly Blll No. 71 2011 Nev Stat., ch. 384, § 1, at 2391 92. During the 2011-2013 Interim
C Tax Study, the Lyon County Comptroller test1ﬂed that the county did not oppose providing addltronal
C- Tax fundmg to Fernley. and would be w1111ng to d1scuss a red1stnbut1on of C—Tax fundmg between the

county and the clty if Femley would be w11hng to take over one or more of the services provrded by the

.county- to the city, ‘such as police protectlon. (Leg. Ex. 6.) The Comptroller further testified that if

Fernley had opted t;;" assume policeiprotection services when it incorporated and had engaged Lyon

| County in a discussion of C-Tax 'allocation “Fernley -would have received an allocation from Lyon

County - to go to the city coffers 10 pay for these serv1ces Id. - According to the'Comptroller’s

testlmony, because ‘Fernley d1d not opt to provide pollce—protectlon services when it lncorporated “the

_only~ reason the C1ty of Fernley had [C-Tax revenue at all] was because-the c1ty ‘was .recelvrng

dlstrrbutlons when they were an un1ncorporated town prov1d1ng park servrces prev1ously 1d.

Although the part1es d1sagree as to whether Tyon County is w1111ng to enter into any cooperative

s R " Case No. 66851
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agreements with Fernley'to increase ‘its C-Tax distributions under NRS 360.730, it is not necessary for

the Court to resolve that disagreement in order to adjudicate Fernley’s state constitutional claims. Based'

|on 'i_ts -plain terms, NRS 360.730 'authorizes, but doés not require, local governments' to enter into

cooperative- agreements to adjust C-Tax distributions .among the local governments. Thus, a .local

government’s decision.whether to‘enter into any cooperative agreements under NRS-360.730 is purely a -

: discretionaty decision entrusted to its governing body. Given that -Lyon County has previously

exercised its diseretion under NRS 360.730 to reject such cooperative agreements, Fernley argues that

I NRS 360.730 is an “illusory remedy” because the possibility of Lyon County actually entering into any

cooperatlve agreements with F ernley is so rernote F ernley, however fails to cite any authority for the

proposrtlon that a pohtlcal subd1v1s10n has any constitutional rlght to a statutory remedy for i 1ncreas1ng
its C-Tax d1str1but10ns. In the absence of such a constitutional right, the Legrslature,ls empowered to

| determine, as a matter. of public piolicy, -whether and under what circumstances a political subdivision

may request or receive any increases in 1ts C-Tax d1str1but10ns
In th1s case, the Leglslature has prOV1ded several statutory methods. fot 1ncreas1ng C Tax

distnbutlons fo new Iocal governments Whlle the Court aclcnowledges that the ex1st1ng statutory

methods for 1ncreas1ng C- Tax d1str1but10ns may be diffi cult for Fernley to meet, espemally if it- must

| take over one or more services provrded by another local government, it was within the Leglslature 8

constltutlonal power over the d1str1but10n of state tax dollars to deterrmne asa matter of public policy,

whether to provrde such statutory methods in the C-Tax statutes in the first place and, if it decides to do

so, to determlne the criteria that must be satisfied in order to obtain an 1ncrease in C-Tax drstrrbutlons
leen Femley’s desrre to receive mcreased C—Tax dlstrrbutlons to provide 1mpr0ved services to 1ts

residents it is understandable that Fernley is drssatlsﬁed with the statutory methods chosen by the

Leglslature as a matter of public pohcy, for i 1ncreasmg C—Tax d1str1but1ons to new local governments.
Neverthéless, because the Court finds that the Leglslature s public pohcy determlnatlons in this regard

Case No. 66851
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do ‘not. result in any. pf the constifutibnal Viol@tions alleged in Fernley’s complaint, F err',lléy"s
djssa'ti,sfgction_wifh the statutory methpds"c‘;EOSen by the Legislamre for increésing C—Taﬁ distributions
does pof provide any evidentiary support for its state constitutional claims. |
' D ' 'Ap'pli.cat-ion of the C-Tax system to Fernley. - - _
.W'he_n the Legislature enaéfed the C-Tax system in 1997, Fernley was an unincmporated town that |
was eligiblé for a second-tier distribution. To _facilitaité Nevada’s transition to the ﬁew C-Tax syste'm,'
the 'Legis.lamre. included tfans_itory provisions in sections 35-36 of S.B. 254 which initially "took

precedence over NRS 360.600-360.740. S.B.254, 1997 Nev. Stat., ch." 660, §§ 35.36,-at 3301-04.

Under section 35 of S.B. 254, Fernley’s initial year of C-Tax.distributions as an unin‘corpofated town

was the fiscal year beginning on July 1, 1998, and ending on June 30, 1999, and the basc amount for

Fernley’s initial year of C-Tax distributidﬁs was calculated‘psing the formula in that section. Id. § 35, at

3301-02. A'fter thé period in which F ernley’sr C-Tax disiribéltions were calculated pursuant to S.B'..:2'54’s

tranéitq;_y provisions, the base amounts of Fernley’s C-Tax distributions were theréafter calculated
pursuaﬁt‘ to the statutory formulas in NRS 360.680, as amended, and any excess amounts included in

Fernley’s C-Tax 'di'stribut_ion's were thereafter calculated pursuant to the statﬁtory formulas in

'NRS 360.690,'as amended:

'.Since the enactment of the C-Tax éystém in. 1997, Fernley is the- only governmiental entity to
incorporate as ‘a new city .in Nevada.® In 1998, a sufficient number of qualified electors of the
ﬁninc’o_rpqrafed Town of Fernley formed the Fernley Incorporation Committee to take the steps required '

to circulate an incorporation petitidn and bring about Femley’s' incorporation under NRS Chapter 266, |.

¢ Although Fernley is the only entity to incorporate as a new’ city in Nevada since 1997, it is.not the. | -
only entity to consider incorporation. -In 2012 for example, the votets_of the Town of Tianghlini in |
Clark County, Nevada, considered a proposal to incorporate as a new city, but they rejected the .
proposal. See Senate Bill No. 262, 2011 Nev. Stat., ch. 481, at 2997-3026 (providing for an election

to be held on the question of the.incorporation of the Ci of Laughlin).
o be on the question of corp ’ the City of L gh:.) Case No. 66851
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|~ Reno, 63 Nev. 330, 350-51 (1946). .

Nevada’s gqnéral law f_i)r municipal incorporation.” (Leg.’.s Ex.11.) Under NRS Chapter 266, an

inc.omomtj.on petition must include, ‘ among other ‘ things, the incorporation committee’s plans for
préviciiﬁg police protecfib'xi, fire prote_ction; roa_ld maintenance ami other gox}éi'ﬂmental ser.vices, along
with an estfmate of thé costs and the Sdﬁfcgs of revénue‘ for providing those éérvi_ces. See NRS 266.019.
As a result, the Fernley Incofporatibn Committee cqﬁesponded with the Departrent of Taxation in 1998

to obtain estimates of the C-Tax distributions and the other tax revenues that Fernley could expect if it

|{ incorporated. (Leg.’s Ex. 11.) .

On June 25, 1 '998., using séver.al_d.ifff.:re;nt po_pﬁlétion growth .r?ates s'ubnllitte'd by the Iil'cplporation
Committee, the Department of Téxatioﬁ édvi?ed fhe Incorporation Committee that Fefn]ey woul;l realize
little to ﬁo_ increase iﬁ its: CfTax di_Stti:l)uﬁons, as_;_the' resulf of its incorp,oration,' and the Department
dirécted the-Incc'nporation Comnﬁttee tc; examine NRS 354.598747 to défénnine -thé impact on Femley’s
C—Ta;; distﬁbutions if fénﬂey Were. to assume any of the services ‘tﬁat woul.d be p._rovide'd. to the

iﬁcorppfdted cify by Lyon County.® (Leg.’s Ex.12.). On July 17, 1998, the Deﬁartme'nt of Taxation

again advised the Committee that Fernley would not experience any significant increase in its C-Tax

dish*ibutions if it incorporated within its existing boundaries unchanged. : (Leg. Ex. 1'3_.) On.March 3, |,
1999, .the Departxhent of Taxation also advised the Commitiee of the requirements of NRS 360.740

concerning the provision of required services for a-newly incorporated city to receive increased C-Tax

distributions. (Leg. Bx.'14.)

.On March 27, 2000, the Incorporaﬁon Committee submitted an informational letter along with its

1|7 The Nevada. Constitution allows the. Legislaturé' to provide for the organization of cities through

. general laws for municipal incorporation. Nev: Const. art. 8, § 8; State ex rel. Williams v. Dist. Ct.; 30
Nev. 225, 227-28 (1908). It also allews the Legislature to create cities through special acts. Nev.
- Const. art. 8, § 1; State ex rel. Rosenstock v.. Swift, 11 Nev. 128, 142-45 (1876); W. Realty v. City of

8 For example, based on a population of 6,510, the Department projected Eemley’s C-Tax distribution
would be $83,824.89 for the fiscal year beginning on July 1, 1999, and based on a hypothetical
population growth rate of 9.09% with a resulting population of 12,000, the Department projected |
Fernley’s C-Tax djsqibution would be $§4,075 9l,a petiincregse of only $251.02. (Le%.;ss £§01.2(3)6851
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{incorporation petition to the CLGF'which has a statutery duty under NRS -Chapter’é66 to determine

| Leg. Ex. 16. ) The 1nformatronal letter indicated that Femley s fire protectlon was being provided by the
| North Lyon County FII‘C Protectlon District, “its polrce protectron was being provided by the Lyon
_County Sheriff’s Department and the constructron_, maintenance .and repair of its roads was. being

{provided by Lyon. County. (Leg. Ex. 15.) " The infonnational letter also indicated that Femnley’s

' _County Fire Protectron District to continue prpvrdmg its fire-protection 'services and that it antrclpated

| negotiating and entering into interlocal agreements with Lyon County for. the continued provision of

_contlnue prov1dmg a number of serV1ces and therefore expressed some concern that:

whether certain requirements for iﬁCOrporation of a general-law city have been satisfied. (Leg. Ex. 15 &

recreational facil‘ities which 'included three pliblic parks in Fernley, were heing' funded by Lyon County.
Id. The 1ncorporat10n pet1tion set forth-Fernley’s plans for prov1d1ng these govemmental services after

moorporatlon (Leg Ex. 16 ) The incorporation petrtron indicated that Fernley expected the North Lyon

servioes relating. to-police protection, parks and recreation and the construction, maintenance and repair

of roads. Id. .
Durmg a meetmg of the CLGF to address the feasibility of Femley S proposed incorporation, the

CLGF noted that Fern]ey s incorporation petition relied on the expectatlon that Lyon County would

, how effectlve this can be is gonna [sic] be determined largely on how w1111ng and how able
the city is to reach agreement with the County evéntually on the provision of services or the
. trading back-and forth of thismoney; mostly from the consolidated tax I would assume . . . if
“ indeed, the working with the County goes smoothly I think we clearly have the ab111ty to
provrde the* revenues needed for a c1ty [but if] the County says 1o, go take a walk, then

" you’ve got big. problems

(Leg Ex. 17. ) In response ‘Debra Brazell the Chair of the Incorporatron Committee, assured the CLGF {

that “the change in [C-Tax] law is really equltable and really, really works mcely and that because of

Fernley’s relat10nsh1p w1th Lyon County, Fernley expected to maintain service levels ‘ertﬁeﬁ“ﬁd"ﬁr“r y

negotiated serv1ce's;” Id
' ' ‘Case No. 66851 -
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14.

- Fernley’s incofporation hecar_ne effective on July 1, 2001. As evidenced by the public record

|| preceding its incorporation, Fernley was aware in 2001 that it would receive little to no increase in its C-

Ta)r distrib_uti'o_ns as a result of its in'corporation regardless of any projected population. growth. _Fern'ley‘
was"a'lvso .aware in 2001 that its C-Tax distributions could be increased only if it t)royided the required
services under NRS 360 740 " assumed the functions of another local | govemment'. under
NRS 354 598747, or entered into a cooperative agreement with another local government under
NRS 360. 730 “Thus, Fernley was aware in 2001 that its C-Tax dlstrlbuuons would continue to be
calculated and adJusted using its onglnal base amount under sectlon 35 36 of S.B. 254 and the statutory

formulas in NRS 360.680 and 360._690, as amended, unless it complied with one or more of the statutory
methods for increasing its C-Tax disttdbutions. As stated by the Ne‘vada_ Supreme Court in its order
regardxng the mandarnus pet1tlon “[n]elther party dxsputes that, at the t1rne of the C1ty S 1ncorporat10n in
2001 .the C1ty was aware that absent specific mrcumstances its base consohdated tax dtstnbutlons
would be set by its prev10us dlsmbutlons and would remam at that level ” State Dep’t of Taxation v.
FzrstJud Dzst Ct No. 62050 (Nev Jan. 25, 2013) |

Unhke many other Nevada c1t1es, Fernley does. .not prov1de the traditional general purpose

governmental services of pol—1ce protect-lon and ﬁre protectlon. Instead pollce—protectlon services are

provided by the Lyon County Sherlff’s Department and fi re-protectlon services are provided by the

North Lyon County FII'C Protecuon District. Even though Fernley does not prov1de the traditional

general—purpose governmental servwes of pohce protectton and fire protectxon it asks to be cornpared to .
the C1t1es of Elko, Mesqulte aud Boulder Clty, which have similar populattons to Fernley but which are
different- from Fernley because they prov1de the trad1t10na1 general-purpose governmental serv1ces of

pohce protect1on and fire protectlon Thus wh11e Fernley believes it should receive the same C Tax

dlStI‘lbuthnS as those general-purpose governments it does not seem that Fernley wants to prov1de the

same services' as those. general-purpose governments or . assume the ﬁmctxons of another local,

e ' - ~ Case No. 66851
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governrnent as required by the C-Tax statutes.

'Fem'ley COntends "however that its residents.shoulde'r a unique burden.amon'g general-law cities
because they pay a property tax charge that directly ﬁmds the ﬁre—protectron services of the North Lyon
County F1re Protectlon D1strlct Wthh isa spec1a1 district under the C- Tax statutes and which receives
its own C Tax dxstnbutrons (Femley’s Ex. 33) 'However it was representatives of Fernley who
lobbxed for the passage of specral leg1s1at10n in 2001 to preserve the North Lyon County Fire Protection
D1strlct in order to avord-- havmg to create a 01ty fire department 1mme_d1ately upon Fernley ]
mcorporatron Assembly B111 No. 663, 2001. Nev. Stat ch. 135 at 701-02. . |

When a city mcorporates under NRS Chapter 266, the general law provxdes that fire protection |-
districts may no longer exjst within that city after the mcorporatron becomes effective. NRS 266.043(2).
ﬁowever before l‘.f«‘ernley’s incorporation became ettedﬁve on July 1' 2001 'representatives of Fernley
lobbled for the passage of specral legrslatlon provrdmg for the contmued existence of the North Lyon
County Fire Protection D1stnot followmg thé 1ncorporat10n of the City of Fernley.” Assembly Bill
No. 663 2001 Nev. Stat ch 135, at 70%. The spec1al leglslatxon provrded that:

: Notwrthstandmg the provisions of subsectlon 2 of NRS 266.043, the North Lyon County
" Fire Protection District: may continue’' to exist on and after the date on which the
incorporation of the City of Fernley becomes effectivé and the boundaries that district may.

continue to include territory incorporated into the new City of Fernley.

Id §3,at701-02, .
Based on the legislative committee testimony. regarding the speoial legislation, its sole purpose
was _to'maintain the'North Lyon Fire Protection District “in ‘status quo’ position” in order to avoid

having to create a city. fire department immediately upon Fer,nley’s“incorporation. Hearing on A.B. 663

béfore_ Assénzbly Comm on Gov t Affairs, Tlst Leg. (Nev. .Apr. 25, 2001). waever, given th_at the

special legrslatron uses the perrmssrve term “may,” there 'is no requrrement that the North Lyon rlre

Protection District must contrnue to exist’ 1ndeﬁn1tely w1thln the mcorporated boundanes of Fernley
! Case No.-66851
~JA- 4024
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Instead E ernley s city councll may create a c1ty fire department under the general law in NRS 266.310,

which authonzes the city council to [o]rgamze regulate and malntam a fire department ? See Hearzng

{lon AB 663 before Assembly Comm on Gov 't Affairs, 7lst Leg (Nev. Apr. 25, 2001) (testlmony of

LeRoy Goodman, Lyon County Commlssroner statlng “It was felt the ﬁre d1str1ct should remain the
same untll Fernley could afford to estabhsh thelr own departnwnt. ). Consequently, even though
Fernley’s ﬁre-protectlon services are currently prov1ded by the North Lyon County Fire Protect1on'

D1stnct Femnley is authonzed by ex1st1ng law to take over those serv1ces and Fernley could receive

lncreased C-Tax d1str1butrons under NRS 354. 598747 by assuming the fire-protection functlons of the

| North Lyon County Fire Protectlon District. .

S1m11ar1y, Fernley’s city councll may create a c1ty polrce department under the general law in NRS
Chapter 266. See NRS 266.?90,. 266.455, 266.460 & 266.530. Thus,- even though Femley’s pohce—
protection,seryices are cur_rently proyided by Lyon County, Femley is auth_or,ized by existing law to take
over those services, and Fernley could receive lncreased C-Tax distrihutions under NRS 354._598747 by
assuming the police-protecti'on funcﬁons of the county Accordingly, if'Femley wants to be comparable
to the Cities of Elko, Mesqulte and Boulder Clty, it has the statutory authority to provide the traditional
general-purpose governmental services of police protecuon and fire protection like those other cities,

and it would be entitled to mcreased C—Tax dlsmbutlons under NRS 3_54.598747 if it provided those

services.

E. Standards of revnew

A party is ent1t1ed to summary Judgment under NRCP 56 when the subm1ss1ons in the record
“demonstrate that no genulne issue of mater1al fact exists, and the mov1ng party is entitled to Judgment
asa matter of law.” Wood v. Safeway, 121 Nev. 724’- 731 (2005). The purpoSe of granting summary

Judgment “is to avoid a needless trial when an approprrate showing is made in advance that there is no

genuine issue of fact to be tried, and the movant is ent1tled to Judgment as a matter of law ” McDonald

L. . CaseNo.6685]
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V. D.P. Alexdnder 121 Nev. 812, 815 (2005) (quoting C;oray v. Hom, 80 Nev. 39, 40-41 (1964)).

In add1tlon a party is ent1tled to summary judgment when the. cla:lms against the party are barred-

' prosecut1on of the cla1ms aga1nst the party even if all allegat1ons in the complalnt are true Douglas

’ summary Judgment when the other party lacks standing as a matter of law to bnng a claim. See Gunny

v, Allstate[ns 108 Nev. 344, 345 (1992)

to dec1de and Wwhich may be decided on summary Judgment where no genulne issues of mateérial fact

. consideration of the constitutional issues presented. Therefore, the Court finds that summary judgment

as a matter of law by one or more afﬁrmatwe defenses. See Wzllzams v. Cottonwood Cove Dev., 96 Nev

857, 860 61 ( 1980) An affirmative defense isa legal argument or assert1on of fact that, 1f true, proh1b1ts

Dzsposal v: Wee Haul, 123 ‘Nev. 552 557 58 (2007). Such afﬁrmatwe defenses include the statute of
limitations and soverelgn 1mmun1t_y. ' See NRCP 8(c); Boulder City v. Boulder Excavatmg, 124'Nev.

749, 754-55 ’(2008)' Kellar v. Snowden, 87 NGV: 488, 491-92 (1971). Finally, a party is entitled' to

In th1s case, the only cla1ms remaining are Fernley’s state const1tut1onal cla1ms in Wthh Fernley
alleges that the C-Tax statutes V1olate the separat1on-of—powers provision of Artiele 3, Section 1 of the

Nevada Const1tut10n and the spec1a1-or—local law prov1s10ns .of Article 4; Sections 20 and 21 of the

Nevada Consututlon As a general rule when the pla1nt1ff pleads cla1ms that a state statute- is

unconstltunonal the plamtlff’s cla1ms present only issues of law which are matters purely for the Court

exist an_d the record is adequate for cons1derat1on of the constitutional issues presented.9 _
With regard toF ernley’s state constitutional claims, each party moved for summary judgment, and
ea_ch_party argued that no genuine issues of matetial fact exist and that the Court could enter summary

judgment in’its favor as.a matter of law. No party contended that-the record is inadequate for

7 See Flgzmingo Paradise Gan_ting V. Chanos,-_l_ZS Nev. 502, 506-09 (2009) (affirming district court’s
summary judgment ‘regarding ‘constitutionality of a statute and stating that' “[t]he determination of
whether a statute is constitutional is a question of law.”); Collins v. Union Fed. Sav. & Loan, 99 Nev. |

284,294-95 (1983) (holding thit a-constitutional claim may be decided o SunTIIATY JUdBITCH WiteTe ]

no genuine issues of material fact exist and the record is. adequate for consideration of the |

const1tut1onal issues presented) , _ _
22 B ' Case No. 66851
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.is appropriate because there aré no genuine issues of material fact which need to be tried and because

Fernley’s state'-constitutioua-l‘claims'fail_on..their'merits as a matter of laW._ In addition, the Court also

 finds that summary judgmerit is appropriate because Fernley’s state constitutional claims are barred as a

matter of law by the statute of limitations and because Fernley’s claims for money damages are |

additionally barréd as a matter of law by. souerei.gn immunity. .Finall-y, the Court finds that summary

|judgment is appropriate because Fernley lacks standing as a matter of law to bring separation-of-powers

-y

|| claims against the state.

In reviewing the merits of Fernley’s state constitutional claims, the Court must presume the C-Tax
statutes are constituti'onal and “[i]n case of doubt, every possible presumption will be made in favor of
the const1tut10na11ty of a statute, and courts will mterfere only when the Constitution is clearly Vlolated ?

List v, thsler 99 Nev. 133 137 (1983) “The presumption places a heavy burden on the chalIenger to

| make “a clear showing that the statute is unconstitutienal.” 1d. at 138. As a result, the Court must not

invalidate'a statute on constitutional grounds'uuless the st_atute’s invalidity appears “beyond a reasonable

doubt » Cauble v, Beemer, 64 Nev. 77 101 (1947)'Sfaie'ax ral -Lewis v. Doron 5 Ne‘v 399 468 (t87t)) |
(“every statute 1s to be upheld unless plamly and without reasonable doubt in conﬂlct with the
Const1tut1on . Furthermore 1t is a fundamental rule of constltutlonal review that ‘the Jud101ary w111 not
declare an act void because it d1sagrees w1th the vwsdom of the Legrslature > Anthony v. State, 94 Nev

33'7, 341 (1978). Thus, in reviewing the"constltutlonahty of th,e C-Tax statutes, the Court must not be

| concerned with the wisdom or policy of the statutes because “[qJuestions relating to the policy, wisdom,

and expedlency of the law are for the people ] representatlves in the leglslature assembled, and not for |

the courts to determme ” Worthington. v. Second Jud. Dist. Ct., 37 Nev. 212 244 (1914) 10 Gu1ded by

10See also In re McKay s. Estate, 43 Nev. 114 127 (1919) (“Much has been sa1d by counsel for

appellant of the. injustice of a [statute] that will deprive appellant of Trer initeritatce:—Bvel s0; We
cannot amend the statute. The policy, wisdom, or expediency of a law is within the exclusive theater
of legislative action. It is a forbidden sphere for the judiciary, wh1ch courts cannot mvade even under

pressure of constant 1mportun1ty 7). ~ Case No. 66851
23- 1A 4027
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' NRS 11 220, Whlch apphes generally to all causes of action arising in Nevada -unless a d1fferent

that form the basis of F ernley s state const1tut10na1 claims occurred when Fernley 1ncorporated in 2001 .

applies the 2-year or 4-year lnmtatrons period to-those claims. '

these standards of revrew the Court concludes that the C—Tax statutes are- constltuuonal and that the
Defendants are entitled to Judgment asa matter of law for the followmg reasons. |

F . Fernl‘ey s clalms are tlme-barred-by the statute'of limitations.

A defendant is entitled to summary Judgment when the plamttff S clarms are time- barred by the .
statute of 11m1tat10ns as a matter.of law. Ash Sprmgs Dev v. 0 Donnell 95 Nev 846 847 (1979) In
thts case, the Defendants contend that F emIey s state constifutional clalms are t1me-barred by the statute.
of hmrtatrons in NRS Chapter 11 as a matter of law. The Defendants. posit that there are two potential :
limitations periods in NRS Chapter 11 that apply to Fernley’s state constitutional claims. The first
hmltatlons perlod ctted by. the Defendants is the 2-year hmrtatrons perlod for personal 1nJury actions in

NRS 11.190(4)(e), which applies to all federal const1tut1onal cIalms arlsmg in Nevada under 42 U.S.C.

§ 1983.! The second limitations perrod c1ted by the Defendants is the 4-year hmrtatrons perlod in
llmrtatlons period i is prov1ded by a speclﬁc statute 2 The Defendants contend that because the events-

WhICh was more than a decade before it commenced th1s action in 2012 Fernley’s state constltutronal

clatms are time-barred as a matter of law by the statute of hrmtatlons, regardless of whether the Court

' See Wilsori v. Garcia, 471 U.S. 261, 279-80(1985) (holding that because “§ 1983 claims are best
characterized as personal injury actions,” the staté’s personal injury statute of limitations should be
apbhed to all.§ 1983 claims arising in the state); Perez v. Seevers, 869 F.2d 425, 426 (9th-Cir. 1989)
(holding that NRS 11.190(4)(e) “being the residual statute of limitations for personal injury actions is |
the statute of limitations  applicable to section 1983 cases in Nevada.”); Day v. Zubel, 112 Nev. 972,
977 (1996) (stating that “Wilson was interpreted by the Nlnth Circuit [in Perez] to mandate a two year

' statute of limitations for such actions in Nevada.”).

2 See State v. Yellow Jacket Silver Mznzng, 14 Nev. 220, 230 (1879) (holdmg that Nevada s statute of
limitations “embraces every civil action, both legal and equitable, whether brought by an individual or
the state; and if the cause of action is not particularly specified elsewhere in the statute, it is embraced
in section 1033 [presently codified in NRS 11.220], and the action mustbe CONIIEIICEd WillTiT four T

years after the cause of action accrued. Such is the plain readmg of the statute and the evident -

intention of the 1eg1s1ature ). A _
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Fernley contends that it has not been leg1slat1vely or Judlclally determlned in Nevada whetlier the | -

1 limitations period for its state eonstitutional_claims. F_inally,-Femley contends that even if the statute of

limitations applies to its state constitufional _qlaims, the contin_uin_g violations doctrine recognized l)y-

‘|| Court also holds .that the continuing violations doctrine recognized by lfeder'al law does not save

Fernley’s state constitutional claims at the same time in 2001{

statute of. hmrtatlons in NRS Chapter 11 apphes to state const1tut1onal claims, although Fernley does not
cite any authonty or make any arguments to support a conclus1on that Nevada s statute of llmltatlons
does not apply to state eonstrtut1onal clalrns. Fernley _also contends that even if the statute of limitations
applies to state constitutional claims generally', a'limitati_ons period longer than 4 years-should apply to

its'state constitutional claims, although Fernley fails to cite any specific statute which sets forth a longer

federal law perrnits Fernley to bring all of its claims that have arisen since at least its incorporation in
2001 because the " C-T ax systemi from its  inception has produced systematic and continuing
constitutional violations .vvith every dollar disfributed under the -system and therefore -every such

unconstltuuonal C-Tax dlstnbutron is stlll actlonable as part -of a ser1es of contlnumg violations of

t

Fernley s constltutronal nghts .

" 'The Court holds that Nevada s statute of hrmtatlons in NRS Chapter 1l apphes to Femley S state
const1tut10nal clalms and that the 4- year hm1tat10ns penod in NRS 11. 220 is the govermng limitations

penod_ because no other specific statute prescribes a dlfferent llmltat,lons per1od for those claims. Theé

Fernley’s state constitution_al' clalrns.: In its mandamus order, the Nevada Supreme Court d_etenn_ined that
the statute of limitations began to .run on Fernley’s federal”constituti.onal claims at the time .of .its
ineorporation in 200_1. This Court: likewise eoncludes that the -s'tatute- of limitations hegan to run on -
- l ' The Nevada Suprerne Court also
determine'd that no exoeptionapplied under' federal law that.would allow Fernley to avoid the expiration :

of the llrmtattons perlod on its federal constrtutronal clalrns This Court likewise concludes that no

except1on apphes 1nclud1ng the contmulng v101atrons doctrine under federal law that would allow

25 _— © Case No. 66851
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of law-on Fernley s state constitutional claims

|| statute of limitations in NRS Chapter 11 apphes to state constitutional c1a1ms it has stated “it is clear

(1868). Fernley did not provide the Court with any authority or arguments to support a conclusion that

 defense in Nevada, the only questions for- the Court are: “First—The precise time when the statute

Fernley to avoid the expiration of the limitationsperiod'on its state 'constitutional claims. Therefore,
because Fernley s “state constitutlonal clalms are tlme-barred by the 4 year hmitations period in

NRS 11.220 as a matter of law, the Court holds that the Defendants are entitled to Judgment as a matter

At the federal level the United States Supreme Comt has determined that “[a] const1tutional claim
can. become time-barred ]USt as any other clann can.” ' Block v. North Dakota ex rel Bd of Univ. &
School Lands, 461 U.S. 273, 292 (1983) United Sz‘ates V. Clzntwood Elkhorn Mznzng, 553 US 1,9

(2008) Even though the Nevada Supreme Court has not determmed the prec1se issue of whether the

that our Statute . ‘of Limitations embraces all characters of actions, legal and equ1table and is as

obligatory upon the Courts in a suit in equity as in actions at law e thte v. Sheldon, 4 Nev. 280, 288-89

its state c_onstitutional claims are not subject to Nevada’s statute of limitations in the same manner as
other civil causes of action seeking legal or equitable relief. Therefore, the Court holds that Nevada S

statute of limitat1ons app11es to Fernley s state constitutional claims.

The 'Nevada Supreme Court has also stated that ‘when the statute of limitations is raised as a

begins to rim in éach particular case; and, Second'—Which clause of the statute covers the case?” White,
4 Nev at 289. With regard to the ﬁrst question the Court finds that the Nevada Supreme Court has
already determlned the precise time When the statute of limitations began to run in this particular case
beca_use it d‘etermined that the.statute of limitations began to run on Fernley’s federal constitutional
clairns at the time of its incOrporat-ion in 2-_0.01. Staté Dep’t of Taxation v.v Fi z_"rst Jud. Dist. Ct., No. 6205 0

(Nev.. Jan. 25, 2013). This Court does not believe a different standard should be applied to Fernley’s

state constitutional claims. Therefore,' the Court concludes.that the statute of limitations began to run on -

Case No. 66851
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: FernIey s state const1tut1onal claims at the same time as its federal constltuttonal claims, Wthh the

State v. Yellow Jacket Szlver Mznzng, 14 Nev. 220 230 (1879).

Supreme Court determined was at the time of Fernley s mcorporatmn in 2001.

- With regard to the. second questlon, _the Court finds that the '4~year limitations period in
NRS '1 1.220 covers this case. Nevada’s statute of limitations in NRS Chapter 11 pro'vides that “[c]ivﬂ
actlons can only be corhmenced within the periods prescribed in this chapter, after the cause of action
shall have accrued, except where a dtfferent hmltatton is prescribed by statute.” NRS 11. 010 Nevada’s
statute of limitations also prov1des that [a]n action for relief, not herembefore provided for must be
commenced within 4 years atter the cayse of actiorl shaII have accrued.” NRS 11.220. Read together,
these .provisions mean that ‘every 01v11 action in Nevada must be”:commenced within 4 years after' the

cause. of actlon accrued except where a dlfferent limitations period is. prescribed by a spec:lﬁc statute.

Relying on thte Pme Lumber v. Czty of Reno 106 Nev 778 779 80 (1990) Femley suggests
that a hmltattons period longer than 4 years should apply to its state constitutional clalms but Femley ‘
fails to c1te any speclﬁc statute wh1ch sets forth a longer 11m1tat10ns per10d for its state const1tut10na1
clalms In thte Pine Lumber the Nevada- Supreme Court held that the 4 year hmltatlons period 'm

NRS 11.220 did not apply to the p1a1nt1ffs constltutlonal takmgs claim because a spec1f ic statute,

situation in White Pine Lumher where a specit_'tc statute provided a -lcnger.lirnitations_ period for the
plaihtift’ s ccnstitlttton'al takjngs claim; there is no speci.ﬁc'statute in this case that provides a longer |
11m1tatxons penod for Fernley s state constitutional clalms Therefore, the Court concludes that the 4-.
year limitations per1od in NRS 1 1 220 covers: F ernley s state constltutlonal claims. |

Finally, Femley argues that its “state const1tut10na1 claims are not t1me—barred based on the

continuing v101at10ns doctrine recogmzed by federal law which, accordmg to Fernley, allows a plaintiff

to av01d explratlon of the 11m1tat10ns perlod where the plalntlff is 1njured by a systematrc and contmumg

27 . ‘Case No. 66851
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-any type of claims.

'Nat’lRR Passenger Corp v. Morgan, 536 U.S. 101 (2002); RK Ventures v. City of Seattle, 307 F.3d

constltutlonal cIa1ms Based on the record in this-case, however, the. Court does not need to resolve thls

poIicy of unlawful: acts.or a Series of related and continuing violations of the plaintiff’_s' rights. The
Nevada Supreme Court has not recognized a continuing violations doctrine for»dstate constitutionaf |
claims, and_i,t_y has never applied the doctrine to avoid the running of' Nevada’s statute or' Iimitations for
Although some federal courts have recognized such a doctrine for federal

constltutlonal claims,.its apphcatlon has been stnctly Iumted by the Umted States Supreme Court. See

1045 1061 (9th ClI’ 2002) Cherosky v. Henderson 330 F.3d 1243 1246 n.3 (9th Cir. 2003) 13
Grven that the continuing violations doctnne is a creature of federal Taw and has néver been
apphed by the Nevada Supreme Court to av01d the runmng of thJs state’s statute of hm]tatrons it 1s

questronable whether the contmumg v1olatlons doctnne has any apphcatron m Nevada to state

duestlon becatise the Nevada Supreme Court has already deterrmned in its mandamus order that no |
exceptlon applied under federal law that would allow Fernley to avord the’ explratlon of the. hmrtatlons
period on its federal-constrtutlonal claims. Because the Supreme 'Court s determmatron is now the law
of this case, Fernley cannot rely on any exception under..fe'deral law,-including the continuing violations
doctrine, to avoid thé. expiration of the lrmitations peri‘o‘d on its state constitutional claims.

| As explainedhhy the Nevada Supreme Court, “[tThe Iaw-of—the-case. doctrine provides that when an
appe]late ‘court decides a principle‘-or rule of law, that 'd‘ecision_ governs the. same ‘ssues in subsequent'
proceedings' in that case.” Picror- v. Creative Mgmti: Servs., 126 Nev Adv. Op. 4, 223 P.3d 332, 334
(2010). In orde'r for the law—of—the-case doctrine to applv, “the appellate court must actually address and

decide the issue.,explicitlv:.Or by necessary implication.”. Id.

13 To support its 'arguments':regarding the ¢ontinuing violations doctrine, Fernley relies on several Ninth
Circuit cases that were decided before the U.S. Supreme Court’s decision in Morgan in 2002. See

' O’Loghlin v. County of Orange; 229 E.3d 871 (9th Cir..2000); Douglas v_Cal. Dep 7 0] Youih Auth.,
271 F.3d 812 (%th Cir. 2001). Because Morgan changed the law, Fernley’s reliance on these pre-
Morgan cases is mlsplaced especrally -since Morgan reversed a Nlnth Circuit decision. = -
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for .application-of the continuing violations doctrine as.an exception under federal law to avoid the

When this case was before,the Nevada Supreme Court on the mandamus petition, Fernley argued
expiration of the limitations period on its federal constitutional claims. In decidi'ng that Femlesl’s
federal constitutional claims were time-barred by the statute of limitations, the Supreme Court stated:

. '[A]t oral argument the City cqnc'eded that its federal constitutional claims would be barred
unless this court applied an exception to allow it to avoid the expiration of the limitations

action. until June 6, 2012, more than a decade later,;the.Court holds that Fernley’s state constitutional

period, and we find that no such exception -applies here. Under these circumstances, the
City was required to bring its- federal constitutional claims within two years of its
incorporation, and its failure to' do so renders those claims barred by the statute of

limitations.

State Dep tof T axatzon v. First Jud. Dzst Ct., No. 62050 (Nev. Jan. 25, 2013) (emphasis added).

Thus, in its mandamus order the Supreme Court ordered the dismissal of Fernley s federal
constitutional claims bédsed on the statute of limitations even though Fernley argl_led f_orapphcatlon of
the continuing Violattens doctrine'_as an exception tmder federal law,- _In doing so, the Supreme Court
elear'ly rejected Feml'ey’s' reiiance on the continuihg violations doctrine to all'ovt it to avoid the
expiration of the 'lir__nitat,ions.period, and that is now the law ef. this. casef: Given that the continuing
violations doctrine, which is a creature _(.)f. federa] law,- did not save Fernley’s federal conet_ittltienal
claims from the e)rpiration~ of the statate of limitations, it.follow.s'th'at the doctrine dees not save
Fernley’s state constitutional claims from the expiratiox_rj of the statute of limitatiens‘ either.

Therefore, becauee the 44:year statute er‘ tirrritations began to run on Fernley’s state constitutional

claims at the fime of its incorporation 'on July 1, 2001, and because Fernley did.not commence this

claims are time-barred by the 4-year statute of limitations as a matter of law and that the Defendants are -

therefore erltitled to judgment as a matter of law.

\

[4 Because the Court holds that Fernley s state. constitutional claims are t1=me=-‘5=d‘='ﬁ=?arre Dy 1€ satie ol
limitations, the Court does not need to address the Defendants’ additional arguments that Fernley s

state const1tut1011a1 claims are also tlme—barred by-the equitable doctrine of laches.
-29- ' . Case No. 66851
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" G. "Fernley’s claims for money damages are barred by sovereign immuhity

state from cla1ms for money damages based on any acts or omissions of its agencies, ofﬁcers and

A defendant is ent1tled to summary judgment when the p1a1nt1ff’s claims are barred by sovereign

1mmun1ty as a matter of law See Hagblom v. State Dzr of Mty Vehs , 93 Nev. 599, 601-05 (1977). In

this ‘case, the Defendants contend that Femley’ s cla1ms for money damages are barred by soverelgn

Immunlty However the Defendants do not contend that Fernley s clalms for declaratory and 1nJunct1ve

relief are barred by soverelgn 1mmun1ty See Hagblom 93 Nev 601 05 (applylng soverelgn 1mmun1ty -
to- cla1ms for money damages but not to claims for declaratory- and mjunctlve rel1et) Therefore the

Court s dec1s1on that Femley s c1a1ms for money damages are’ barred by sovere1gn immunity as a matter

of law does not apply to Femley s cla1ms for. declaratory and 1nJunct1ve relief.

The Defendants contend that a pohtlcal subd1v1s1on hke F ernley cannot br1ng a lawsult to recover

subd1v1s10n has been g1ven spe01ﬁc statutory authonzat1on for such a lawsuit. "> The Defendants contend
that the only Nevada statute wmch arguably could authorize Fernley to.bring a lawsult against the state

fo recover money damages is NRS 41.031(1),, which is the state’s conditional waiver of sovereign

1mmun1ty for certain- act1ons for money damages. The DAefendants contend, however, that the state’s

cond1t10nal waiver of soverelgn 1mmun1ty is expressly limited by NRS 41 032(1) wh1ch protects the

employees ‘exercising due care, in the executlon‘ ofa statute or regulat1on, whether or not such s_tatute or
regulation is valid, if the statute or regulation has not been declared invalid by a court of competent

jurisdiction.” The Defendants contend that because the state has exercised due care in the execution of

13 See Clark County v..State, 65 Nev. 490, 501 (1948) (“By the act the state waived its immunity to suit
and permitted. the county to sue, and likewise definitely vested in the district court jurisdiction of the
subject matter.”); State v. Bd. of County Comm’rs, 642 P.2d 456, 458 (Wyo. 1982) (“the County
cannot sue the State, its creator, in the absence of a specific constitutional or statutory provision

authorizing such an action.”); Sch. Dist. No. 55 v. Musselshell County, 802 P28 1252, 1255 (IVIonT,
- 1990) (“in the absence of a specific statutory or constitutional provision, one governmental

subdivision may not sue another for damages.”). _
—30- . Case No.-6685
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the C-Tax statutes and becaUSe'those statutes have not previously been declared invalid by a court of

' 1mmun1ty under NRS 4l 032(1) and that the Defendants have not produced evidence to meet their

.burden ‘of showing that the state has exercised due care.in the execution of the C-Tax statutes. Fernley '

distnbutrons received by the. local government but the Executive D1rector 8 recommendatlon does not

become effective unless approved by the CLGF and the Nevada Tax Comm1ss1on Fernley alleges that

" specific statutory authorization that is necessary-for a political subdivision to bring a lawsuit against

competent jurisdiction, Fernley’s claiths for money damages are barred by .so_ve_reign immunity under .

NRS 41 032(1) as a matter oflaw

Fernley contends that the state bears the burden of showing that it is entltled to sovereign

also contends that'there is evidence that the state has not exercised due care in the execution of
NRS 360.695 because the 's_tate has not exercised its authority undet the statute to.‘ reduce C~Tax-
distributions to local gove'rnrnents: that have experienced decreases in both population and the assessed
value of-taxable property. [l,nder NRS 3'60.'695., ifa local .government experiences decreases'in both
population and the assessed value of taxable property 1n three consecuti've ﬁscal. years the Eiecutive

D1rector of the Department of Taxation has the authonty to recommend a decrease in the C-Tax

in exercrsmg this authority under NRS__360.695, the Execut1ve Drrector has not recommended a decrease
in the C-Tax distn'butions received by several..local governments that have met the statutory criteria for
such a decrease including the Cities of Mesquite and Boulder City. F ernley contends that the Executive
Director’s dec1s10ns in this regard do not reﬂect the exercise of due care 1n the execution of |

NRS 360.695 when a city like Femley has been repeatedly demed an 1ncrease in its C-Tax distributions.

18 The Defendants note that at least one state court has held that the enactment ofa general law waiving
"a state’s sovereign immunity for certain. actions for money damages does not provide the type of |-

the state to recover money damages.- Carbon County Sch. Dist. v. Wyo. State Hosp., 680 P.2d 773,
775 (Wyo, 1984). The Defendants contend that it is questionable whether the state’s conditional

waiver of sovereign immunity in- NRS 41. 031(1) "constitutes the type of specific statutory
authorization that would allow Fernley to bnng a lawsuit against the stat€ {0 recover money damages.
Because the Coutt holds that Fernley’s claims for motiey damages are barred by sovereign 1mmun1ty

under NRS 41 032( 1), the Court does not need to address this. c0ntent10n _
_ 31- . . Case No. 66851
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due care by proof that the state has dev1ated from the statutory requlrements in its execution of the C-

_'because Femley repeatedly alleges that the state has mechamcally followed the statutory requ1rements

‘whether thestate has exercised_ due care in the execution of the C-Tax statutes with regard to Femley.

statutes with regard to Fernley, the state has exercised due care in the execution of the C-Tax statutes

Iin NRS 41.031.(1), the state may be held liable.in a civil action for damages, but such liability is

* The Defendants counter that Fernley has the buirden to show- that the state has faileri to exercise
Tax statutes with regard to Fernley The Defendants contend that Fernley has not met its burden

and has d1str1buted C-Tax revenues to F ernley based solely on the outcome of its mechamcal application |
of the des1gnated mathematlcal formulas in the stat_utes. The Defendants also contend that the_ issue of
whether the state has exercised (lue care in exercising its discretionary authority under NRS 360.695 to

decrease the C-Tax distributions received' by other local goyernments has no relevance to the issue of
The Defendants contend  that because the state has.followed the statutory retluirements in the C-Tax

with regard to Fernley,l and the-state is entitled to sovereign immunity under NRS 41.032(1) from
Fernley’s claims for money damages. ' ' '
The Court holds that Fernley’s claims for morley damages are barred -by sovereign immunity

under NRS 4_1.032(1)'as a matter of law. Based on the state’s conditional waiver of sovereign immunity

expressly subject to the StatutOry exceptions and limitations in NRS 41.032-41.038, which preserve the
state’s sovereign 1mmun1ty in certam c1rcumstances See Boulder City v. Boulder Excavatmg, 124 Nev.

749 756 (2008). In th1s case, the Defendants claim soverelgn lmmumty under the statutory except1on in

NRS 41 032(1) wh1ch prov1des

[N]o actlon may be brought [agamst the State] under-NRS 41.031 or agamst an immune
contractor or an officer or employee of the State or any of its agencies or political
subdivisions which is: _ , :

- 1. Based .upon an act or omission of an ofﬁcer employee or immune contractor
exercising due care, in the execution’ of a statute or regulation, whether or not such statute or

regulation is valid, if the statute or regulatlon has not been declared invalid by a court of

competent Jurisdiction(.]

L 3 S - Case No. 66851
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Because the statutory exception in NRS 41.032(1) is modeled on- an analogous prov1s1on in the
Federal Tort Claims Act (FT CA), 28 U.S.C. §2680(a), federal cases interpreting the FTCA are relevant
in interpreting Nevada’s Statute Hagblom 93 Nev at 602; Martinez v. Maruszczak, 123-Nev. 433, 444
(2007); Frank Brzscoe Co. v. County of Clark 643 F. Supp 93, 97 (D Nev. 1986) In interpreting the -
analogous provision in the FTCA the United.- States Supreme Court has stated that the exception “bars
tests by tort action of the legality of statutes and regulations ” Dalehzte V. Umted States, 346 U.S.-15, 33
(1953); See also 3 Lester S. Jayson & Robert C. Longstreth, Handling Federal' Tort Claims § 12.03

(LexisNexis 2014) (collecting federal cases and stating that the exception “bars the use of a FTCA suit

to challenge the constitutionality or validity of statutes or regulations.”).” The Supreme Court’s

interpretation of the exception is supported by.its legislative history where Congress stated that it was

‘ot “desirable or intended that the constitutionality of legislation, or the legality of a rule or regulation

should be tested through the medium of .a ‘damag_'e suit for-tort.” Dalehite, 346 US at 29 n.21 (quoting
several Senate and House reports regarding the purpose of the exception). Consequently, by enacting
the exception Congress made clear that a claim for daniages against the government cannot be prémised
on the unconstitutionality or invalidity of a statute or regulation

The -‘Nevada Supreme Court has taken a s1milar view of the statutory exception m NRS 41. 032(1)

Hagblom, 93 Nev.'at 603-04. In Hagblom, the plaintiff brought claims for declaratory and injunctive

relief regarding the validity of*a state agency’s regu-lation- and also claims for money damages based on
the state agency S 1mplementation of the regulation The Supreme Court upheld dismissal of the claims

for money damages based on NRS 4l 032(1), Which the- court stated “provides immunity to all

-indiV1duals i-mplementing the new regulation ',s1nce that: policy,. appl-ied -w1th .due care -and without

discrimination had not been declared invalid by a court of competent Jurisdiction ? la’ at 603.

In this case, Fernley S claims for damages against the state are: 'the exact types of claims that the

state s sovereign immunity under NRS 41.032(1) is intended to prohibit because Fernley s claims for |

33 ' Case No. 66851
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damages are premised on the unconstitutionality of statutes that have not been declared invalid by a

court of competent jur‘isdietions Fernley contends, however, that the Defendants have not produced

evidence to meet their bur'den of showing that the state has exercised due care in the execution of the C-

: Tax statutes and therefore the Defendants cannot claim the protection of sovereign 1mmun1ty under

NRS 41. 032(1)

W1th regard to the issue of whether pubhc ofﬁcers have exercised due care in the execution of a

statute federal courts mterpreting the- FTCA have found that the plaintiff has the burden to prove the

'ofﬁcers ‘in any way dev1ated from the statute s requirements ” and “[a]bsent any aIlegation of such a

dev1at10n it-cannot be sa1d that the ofﬁcers acted with anything other than due care.” Welch V. Unzted '

States 409 F.3d 646, 652 (4th C1r 2005) Therefore “it is the plaintiff’s burden to show that an -

unequ1vocal waiver of sovereign immumty exists and that none of the statute 8 waiver exceptions apply

to h1s particular clal.m. .If the plamtiff fails to_ ‘meet this burden, then. the claim must be dismissed.” 1d.

at 65 1 (citations omitted)

The Court finds that F emley has not met its burden to show that the state has deViated from the
statutory requirements in the execution of the C-Tax statutes w1th regard to Fernley. In support of its

claims', ‘Femley alleges that the state has .mechanicall'y followed the statutory requirements of the C-Tax-

syster'n and has distributed C-Tax revenues to Fernley based solely on the outcome of its mechanical
’ap‘plication of the designated rnathernatical_ formulas in the statutes. Thus, Fernley’s allegations do not
support a ﬁnding that the state has dev1ated from the statutory requirements in the execution of the C-.

'Tax statutes with regard to F ernley The Court also agrees with the’ Defendants that the issue of whether

the state has exercised due care in exercising its discretlonary authority under NRS 360.695 to decrease

the C-Tax distributions receivedby other local governments has no relevance to the issue of whether the

"state has exercised due care in the execution of the C Tax statutes with regard to Fernley Therefore the

Couit holds that Fernley’s claims for money damages are barred by ‘sovereign immunity under '

34 | - Case No. 66851
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Volume Document Filed By Date Bates
Number Stamp
Number
1 Affidavit of Service Taxation City of Fernley 07/02/12 17
1 Affidavit of Service Treasurer City of Fernley 06/20/12 13-16
23 |Amended Memorandum of Costs and State of Nevada/Dept 10/09/15 | 4058-4177
Disbursements Taxation
7 Answer State of Nevada/Dept Tax/| 02/01/13 | 1384-1389
Treasurer
7 Answer to Plaintiff's Complaint Nevada Legislature 01/29/13 | 1378-1383
23 |Case Appeal Statement City of Fernley 11/07/14 | 4208-4212
1 Complaint City of Fernley 06/06/12 1-12
21 Defendant Nevada Legislature’s Reply in Nevada Legislature 07/25/14 | 3747-3768
Support of its Motion for Summary Judgment
21 Defendant's Opposition to Motion to Retax Costs State of Nevada/Dept 10/03/14 | 3863-3928
and Reply to Opposition to Motion for Costs Taxation
22 |Defendant's Opposition to Motion to Retax Costs State of Nevada/Dept 10/03/14 | 3929-3947
and Reply to Opposition to Motion for Costs Taxation
(Cont.)
1 Exhibits to Joinder in Motion to Dismiss Nevada Legislature 08/16/12 104-220
2 Exhibits to Joinder in Motion to Dismiss (Cont.) Nevada Legislature 08/16/12 221-332
1 Joinder in Motion to Dismiss Nevada Legislature 08/16/12 62-103
7 Joinder in Nevada Department of Taxation and Nevada Legislature 05/06/14 | 1421-1423
Nevada Treasurer's Renewal of Motion to
Dismiss
21 Memorandum of Costs and Disbursements State of Nevada/Dept 09/19/14 | 3788-3793
Taxation
21 Motion for Costs State of Nevada/Dept 09/19/14 | 3776-3788
Taxation
12 |Motion for Partial Reconsideration and City of Fernley 06/18/14 | 2005-2045
Rehearing of the Court's June 6, 2014 Order
7 Motion for Summary Judgment City of Fernley 06/13/14 [ 1458-1512
8 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1513-1732
9 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1733-1916
10 |Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 | 1917-1948
11 Motion for Summary Judgment (Cont.) City of Fernley 06/13/14 [ 1949-2004
1 Motion to Dismiss State of Nevada/Dept Tax/| 08/03/12 41-58
Treasurer
1 Motion to Intervene Nevada Legislature 08/03/12 18-40
21 Motion to Retax Costs and Opposition to Motion City of Fernley 09/24/14 | 3794-3845
for Costs
7 Nevada Department of Taxation and Nevada State of Nevada/Dept Tax/| 05/05/14 | 1414-1420
Treasurer's Renewal of Motion to Dismiss Treasurer
7 Nevada Department of Taxation and Nevada State of Nevada/Dept Tax/| 05/23/14 | 1433-1437
Treasurer's Reply to Response to Renewal of Treasurer
Motion to Dismiss
12 |Nevada Department of Taxation's Opposition to State of Nevada/Dept 07/11/14 | 2053-2224
Plaintiff's Motion for Summary Judgment Taxation
13  |Nevada Department of Taxation's Opposition to State of Nevada/Dept 07/11/14 | 2225-2353
Plaintiff's Motion for Summary Judgment (Cont.) Taxation
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23  [Notice of Appeal City of Fernley 11/07/14 | 4205-4207
22  |Notice of Entry of Order Nevada Legislature 10/08/14 | 4001-4057
23  [Notice of Entry of Order State of Nevada/Dept 10/17/14 | 4195-4204
7 Notice of Entry of Order Denying City of Fernley's| State of Nevada/Dept Tax/| 12/19/12 | 1364-1370
Motion for Reconsideration of Order Dated Treasurer
November 13, 2012
7 Notice of Entry of Order Granting A Continuance City of Fernley 10/19/12 | 1344-1350
to Complete Discovery
3 Notice of Entry of Order Granting Nevada Nevada Legislature 09/04/12 651-657
Legislature's Motion to Intervene
7 Notice of Entry of Order on Defendant's Motion | State of Nevada/Dept Tax/| 11/15/12 | 1354-1360
for Extensions of Time to File Answer Treasurer
1 Notice of Non-Opposition to Legislature's Motion | State of Nevada/Dept Tax/| 08/06/12 59-61
to Intervene Treasurer
2 Opposition to Motion to Dismiss and Motion for City of Fernley 08/20/12 331-441
Continuance Pursuant to NRCP 56(F)
3 Opposition to Motion to Dismiss and Motion for City of Fernley 08/20/12 442-625
Continuance Pursuant to NRCP 56(F) (Cont.)
2 Opposition to Motion to Nevada Legislature's City of Fernley 08/20/12 324-330
Motion to Intervene
13  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2354-2445
and Nevada Treasurer's Renewal of Motion to
Dismiss
14  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2446-2665
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
15 |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2666-2819
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
16  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2820-2851
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
17  |Opposition to Nevada Department of Taxation City of Fernley 07/11/14 | 2852-2899
and Nevada Treasurer's Renewal of Motion to
Dismiss (Cont.)
4 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 662-881
Motion to Dismiss
5 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 882-1101
Motion to Dismiss (Cont.)
6 Opposition to Nevada Legislature's Joinder in City of Fernley 09/28/12 | 1102-1316
Motion to Dismiss (Cont.)
17  |Opposition to Nevada Legislature's Joinder in City of Fernley 07/11/14 | 2900-2941
Nevada Department of Taxation and Nevada
Treasurer's Renewal of Motion to Dismiss
20 |Opposition to Plaintiff's Motion for Partial Nevada Legislature 07/11/14 | 3586-3582
Reconsideration and Rehearing of the Court's
June 6, 2014 Order
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12 |Opposition to Plaintiff's Motion for Partial State of Nevada/Dept Tax/| 07/11/14 | 2049-2052
Reconsideration and Rehearing of the Court's Treasurer
June 6, 2014 Order and Countermotion for Order
Dismissing Nevada Department of Taxation

17  |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 2942-3071
Judgment

18 |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3072-3292
Judgment (Cont.)

19 Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3292-3512
Judgment (Cont.)

20 |Opposition to Plaintiff's Motion for Summary Nevada Legislature 07/11/14 | 3515-3567
Judgment (Cont.)

7 Order (Converting Motion to Dismiss to Motion First Judicial District Court | 06/06/14 | 1451-1457
for Summary Judgment, Setting Briefing
Schedule and Dismissing Treasurer)

22 |Order and Judgment First Judicial District Court | 10/06/14 | 3948-4000

7 Order Denying City of Fernley's Motion for First Judicial District Court | 12/17/12 | 1361-1363
Reconsideration of Order Dated November 13,
2012

7 Order Granting A Continuance to Complete First Judicial District Court | 10/15/12 | 1341-1343
Discovery

7 Order Granting in Part and Denying in Part Nevada Supreme Court 01/25/13 | 1373-1377
Petition for Writ of Mandamus

23 |Order Granting Nevada Department of First Judicial District Court | 10/15/14 | 4190-4194
Taxation's Motion for Costs

3 Order Granting Nevada Legislature's Motion to First Judicial District Court | 08/30/12 648-650
Intervene

7 Order on Defendant's Motion for Extensions of First Judicial District Court | 11/13/12 | 1351-1353
Time to File Answer

7 Order Pursuant to Writ of Mandamus First Judicial District Court | 02/22/13 | 1390-1392

21 Order Vacating Trial First Judicial District Court | 09/03/14 | 3773-3775

23  |Plaintiff's Motion to Strike, or Alternatively, City of Fernley 10/14/14 | 4178-4189
Motion to Retax Costs

21 Plaintiff's Objections to Nevada Legislature's City of Fernley 10/02/14 | 3846-3862
Proposed Order and Request to Submit
Proposed Order and Judgment

7 Pretrial Order First Judicial District Court | 10/10/13 | 1393-1399

7 Reply Concerning Joinder in Nevada Department Nevada Legislature 05/27/14 | 1438-1450
of Taxation and Nevada Treasurer's Renewal of
Motion to Dismiss
Reply in Support of Joinder in Motion to Dismiss Nevada Legislature 10/08/12 | 1317-1340

3 Reply in Support of Motion to Intervene Nevada Legislature 08/24/12 626-635

21 Reply in Support of Plaintiff's Motion for Partial City of Fernley 07/25/14 | 3709-3746

Reconsideration and Rehearing of the Court’s
June 6, 2014 Order as to Defendant Nevada
Legislature
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20 |Reply in Support of Plaintiff's Motion for City of Fernley 07/25/14 | 3674-3708
Summary Judgment Against Defendants Nevada
Department of Taxation and Nevada Treasurer
20 |Reply in Support of Plaintiff's Motion for Partial City of Fernley 07/25/14 | 3641-3673
Reconsideration and Rehearing of the Court's
June 6, 2014 Order as to Defendant's Nevada
Department of Taxation and Nevada Treasurer;
Plaintiff's Opposition to Countermotion for Order
Dismissing Nevada Department of Taxation
20 |Reply in Support of Plaintiff's Motion for City of Fernley 07/25/14 | 3606-3640
Summary Judgment Against Defendant Nevada
Legislature
21 Reply to Opposition to Countermotion for Order State of Nevada/Dept 08/01/14 | 3769-3772
Dismissing Nevada Department of Taxation Taxation
3 Reply to Opposition to Motion to Dismiss State of Nevada/Dept Tax/ | 08/27/12 636-647
Treasurer
20 |Reply to Plaintiff's Opposition to Nevada State of Nevada/Dept 07/25/14 | 3583-3605
Department of Taxation and Nevada Treasurer's Taxation
Renewal of Motion to Dismiss
7 Response to Nevada Department of Taxation City of Fernley 05/16/14 | 1424-1432
7 Second Stipulation and Order Regarding Change Parties/First Judicial 03/17/14 | 1406-1409
of Briefing Schedule District Court
7 Stipulation and Order for an Extension of Time to Parties/First Judicial 04/11/14 | 1410-1413
File Responses to Discovery Requests; Extend District Court
Certain Discovery Deadlines and Extend Time to
File Dispositive Motions
7 Stipulation and Order Regarding Change of Parties/First Judicial 02/19/14 | 1403-1405
Briefing Schedule and Plaintiff's Response to District Court
Defendant's Motion to Strike Plaintiff's Jury
Demand
12 [Stipulation and Order Regarding Change of Parties/First Judicial 06/25/14 | 2046-2048
Briefing Schedule and Setting Hearing for Oral District Court
Argument
7 Stipulation and Order Regarding Defendant's Parties/First Judicial 10/23/13 | 1400-1402
Motion to Strike Plaintiff's Jury Demand District Court
3 Stipulation and Order Regarding Joinder to Parties/First Judicial 09/18/12 658-661
Motion to Dismiss District Court
23 |Transcript of Hearing Court Reporter 01/07/15 | 4213-4267
7 Writ of Mandamus Nevada Supreme Court 01/25/13 | 1371-1372
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CATHERINE CORTEZ MASTO, Attomey General
GINA C. SESSION, Chief Deputy Attorney General
Nevada Bar No. 5493

E-mail: gsession@ag.nv.gov

ANDREA NICHOLS, Senior Deputy Attomey General
Nevada Bar No. 6436

5420 Kietzke Lane, Suite 202

Reno, Nevada 89511

(775) 688-1818

E-mail: anichols @ ag.nv.gov '
Attorneys for Defendants Nevada Department of Taxation
and Kate Marshall, State Treasurer

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY )

CITY OF FERNLEY, NEVADA, a Nevada ) Case No.: 12 OC 00168 1B
municipal corporation,

Plaintiff,

Dept. No.: |

V.

STATE OF NEVADA, ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; and DOES 1-20,

Inclusive,
Defendants,
NEVADA LEGISLATURE,
Intervener.

vvvvwvvvvvvvvvvvvv

NEVADA DEPARTMENT OF TAXATION'S RESPONSE TO /
PLAINTIFF'S SECOND REQUEST FOR PRODUCTION OF DOCUMENTS
TO THE STATE OF NEVADA DEPARTMENT OF TAXATION

Defendant, the State of Nevada ex rel. its Department of Taxatlon (“Department”) by
and through its attorneys, Catherine Cortez Masto, Attorney General of the State of Nevada,
and Senior Deputy Attorney General, Andrea Nichols, hereby responds to Plaintiff's Second

Request for Production of Documents to the State of Nevada Department of Taxation.

/11
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GENERAL OBJECTIONS

The Department objects to each and every request in Plaintiff's Second Request for
Production of Documents to the State of Nevada Department of Taxation as irrelevant and not
reasonably calculated to lead to the discovery of admissible evidence. The only remaining
issues in Plaintiff's lawsuit concern whether Nevada's C-Tax system violates the Nevada
Constitution. Since these are issues of law, not fact, Plaintiff's requests do not do not seek
evidence having any tendency to make the existence of any fact that is of consequence to the
determination of the action more or less probable than if would be without the evidence, nor
are the requests likely to lead to the discovery of admissible evidence. | |

The Department further objects to each and every request in Plaintif's Second Request
for Production of Documents to the State of Nevada Deﬁarlment of Taxation as overly broad
and unduly burdensome. The Department was forced to divert employees_ from their regular|-
duties and to expend extraordinary amounts of time and expense scanning documents as
follows: 34 man-hours at the rate of $33.91 per hour for a total of $1,152.94; 96 ‘man-hours at |
the rate of $22.80 per hour for a total of $2,188.80; 36 man-hours at the rate of $25.96 per
hour for a total of $934.56; and, 4 man-hours at the rate of $51.00 per hour for a total of
$204.00, for a grand total of $4,480.30.

Notwithstanding these objections the Department’s response follows.

RESPONSES

REQUEST NO. 28: Please produce any and all tentative and final budget files submittt_ad by

each local governmental entity and special district for fiscal years 2013 and 2014, including .
but not limited to, the documents referenced by Wamer Ambrose during his deposition taken
on December 12, 2013. (Please see the Deposition Transcript for Wamer Ambrose, pages 52
through 56). »

RESPONSE TO REQUEST NO. 28: Copies of the requested budget files are on the disc

submitted herewith.

BEQUEST NO. 29: Please produce any and all files or agreements related to

| interlocal/cooperative agreements proposed or executed between local goven&rgseenﬁ(l)‘egéggf,
| -2- JA 3930
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for the period 1997‘ to the present, including but not limited to, the documents referenced by
Warner Ambrose during his deposition taken on December 12, 2013. (Please. see the
Deposition Transcript for Wamer Ambrose, pages 37 through 42). .

RESPONSE TO REQUEST NO. 29: Copies of the requested agreements are on the disc

submitted herewith.

REQUEST NO. 30: Please produce any and all incorporation documents maintained or in

possession of the Committee on Local Govemment Finance or the Nevada Department of
Taxation for the period 1997 to the present, including but not limited to, the documents
referenced by Wamer Ambrose during his deposition taken on December 12, 2013. (Please
see the Deposition Transcript for Wamer Ambrose, page 8, lines 6-25; page 9, lines 1-5).

RESPONSE TO REQUEST NO. 30: Copies of the requested documents are on the disc

submitted herewith.

REQUEST NO. 31: Please produce any and all expenditures of local govemments for

lobbying activities submitted by Lyon County, Storey County, Douglas County and Carson City
to the Nevada Department of Taxation in compliance with NRS 354.58803 for the years 1997 |
through 2013. '

RESPONSE TO REQUEST NO. 31: The Department’'s summary and the actual reports from
Carson City, Douglas and Lyon Counties of lobbying expenditures for the1999 through 2013

Legislative Session are on the disc submitted herewith. Storey County did not file an
individual report for 1999 through 2013. The Department has no record of receiving specific
reports nor of preparing a summary of lobbying expenses for the 1997 Legislative Session.

REQUEST NO. 32: Please produce a current copy of the budget form that is provided by the

Department of Taxation to local governments for submission of tentative yearly budgets and
as referenced by Warmner Ambrose during his deposition taken on December 12, 2014.
(Please see the Deposition Transcript for Wamer Ambrose, page 51, lines 16-25).

RESPONSE TO REQUEST NO. 32: Copies of the requested budget forms are on the disc

submitted herewith.

11/ Case No. 66851
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REQUEST NO. 33: Please produce any and all files kept by the Department of Taxation

and/or the Local Govemnment Finance section of the Department of Taxation which contain
materials or relate in any way to any attempt by the city of Fernley to incorporate.

RESPONSE TO REQUEST NO. 33: All documents responsive to this request are contained

in the response to Request No. 30.

REQUEST NO. 34: Please produce the entire file and all materials related in any way to the
Local Government Finance hearing on March 27, 2000, and/or the transcript of such hearing
that was introduced and marked as exhibit number 2 at the deposition of the Femley Mayor
taken on January 10, 2014 as part of this litigation.

RESPONSE TO REQUEST NO. 34: Documents responsive to this request were previously

produced to Plaintiff in Defendants Nevada Department of Taxation and Nevada Treasurer's

First Supplement to Early Case Conference Disclosures, Defendants Nevada Department of
Taxation and Nevada Treasurer's Second Supplement to Early Case Conference Disclosures,
and at the deposition of Femley Mayor LeRoy Goodman, taken on January 10, 2014.
Duplicates of these documents together with copies of newspaper articles and handwritten
notes are on the disc submitted herewith.

REQUEST NO. 35: Please produce any and all materials related to hearings of the Local

Government Finance Conﬁmittee wherein C-Tax matters were agendized, presented,
discussed or were in any way part of any item cohsidered by the Local Govermment Finance
Committee from the period 1997 to the present.
/11
/11
/11
/11
/11

i
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RESPONSE TO REQUEST NO. 35: Copies of the requested documents are on the disc

submitted herewith.
DATED this Z [ day of April, 2014.

CATHERINE CORTEZ MASTO
Attorney General '

A
py: Keleea_
ANDREA NICHOLS

Senior Deputy Attorney General
Nevada Bar No. 6436

5420 Kietzke Lane, Suite 202
Reno, NV 89511

(775) 688-1818

Attorneys for Defendants, Nevada Department|
of Taxation and Nevada Treasurer

Case No. 66851
5 JA 3933
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CERTIFICATE OF SERVICE
I hereby certify that | am an employee of the Office of the Attorney General of the State
of Nevada and that on this J& day of April, 2014, pursuant to NRCP 5(b) and the parties’
stipulation and consent to service by electronic means, | served a true copy of the foregoing,
NEVADA DEPARTMENT OF TAXATION'S RESPONSE TO PLAINTIFF'S SECOND|.
REQUEST FOR PRODUCTION OF DOCUMENTS TO THE STATE OF NEVADA
DEPARTMENT OF TAXATION, to the following:

Joshua Hicks, Esq.

Brownstein Hyatt Farber Schreck, LLP

50 W. Liberty Street, Suite 1030

Reno, NV 89501

jhicks @bhfs.com .
(Via e-mail, and a hard copy with disc via Reno Carson Messenger Service)

Clark Veliis, Esq.

Cotton, Driggs, Waich, Holley, Woloson & Thompson
800 South Meadows Parkway, Suite 800 '

Reno, NV 89521

cvellis@nevadafirm.com

(via e-mail only w/o disc)

Brandi Jensen, Femley City Attorney
Office of the City Attomey

595 Silver Lace Blvd.

Femnley, NV 89408

bjensen @cityoffernley.org

(via e-mail only w/o disc)

Kevin Powers, Esq.

Dan Yu, Esq.

Legislative Counsel Bureau

401 S. Carson Street

Carson City, NV 89701

kpowers @Icb.state.nv.us

dan.yu@Icb.state.nv.us )
(via e-mail, and a hard copy with disc via Reno Carson Messenger Service)

ﬁ) hﬂl//dg (’U Vino

An Employee of the Office

of the Attorney General

Case No. 66851
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RENO, NEVADA 89507
(775) 6229450

BROWNSTEIN HYATT FARBER SCHRECK, LLP
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Joshua J. Hicks, Nevada Bar No, 6679
Clark V., Vellis, Nevada Bar No. 5533

BROWNSTEIN HYATT FARBER SCHRECK, LLP

50 West Liberty Street, Suite 1030
Reno, Nevada 89501

Telephone; 775-622-9450
Facsimile: 775-622-9554

Email: jhicks@bhfs.com

Email: cvellis@bhfs.com

Brandi L. Jensen, Nevada Bar No. 8509
Fermley City Attorney

OFFICE OF THE CITY ATTORNEY
595 Silver Lace Blvd.

Fernley, Nevada 89408

Aftorneys for the City of Fernley, Nevada

IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

. Plaintiff,
V.

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; and DOES 1-20,
inclusive,

Defendants,
NEVADA LEGISLATURE,

Intervenor.,

Case No.: 12 0C 00168 1B
Dept. No.: 1

NOTICE OF DEPOSITION OF TERRY E. RUBALD

TO: Terry E, Rubald; and,

TO: Andrea Nichols, Esq., of the Office of the Attorney Genéral, Attorney for

Defendant Nevada Department of Taxation.
i
7

(15342\0001110739075.1 1
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PLEASE TAKE NOTICE that at 9:30 a.m. on Tuesday, November 12, 2013, at the law
offices of Smith & Harmer, Lid,, 502 North Division Street, Carson City, Nevada 89703,
Plaintiff City of Fernley, Nevada will take the oral deposition of Terry E. Rubald, Chief, Local -
Government Services Division, Nevada Department of Taxation, upon oral examination, ‘
pursuant to Rule 26 and Rule 30 of the Nevada Rules of Civil Procedure, before a Notary
Public or before some other officer authorized by the law to-administer oaths,

Oral examination will continue from day to day until completed. You are invited to

attend and cross-examine,

DATED this lﬁ* day of Octobe,-

JIEIN HY. T#TA’GBER SCHRECK, LLP
- i i

-

Joshua J, Hicks"Nevada Bar No. 6679
Clark V. Vellis, Nevada Bar No, 5533
50 West Liberty Street, Suite 1030
Reno, Nevada 89501

Telephone: 775-622-9450

Attorneys for the Cily of Fernley, Nevada

015342\0001110739075.1 2 .
. . Case No. 66851
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of BROWNSTEIN HYATT FARBER

SCHRECK, LLP, and that on this /4’),4)' of October, 2013, I caused to be served via

electronic mail and U.S. Mail, a true and correct copy of the above foregoing Notice of

Deposition of Terry E. Rubald properly addressed to the following;

Andrea Nichols, Esq.,

5420 Kietzke Lane, Suite 202
Reno, Nevada 89511
anichols@ag.nv.gov

Brenda J. Erdoes, Esq.
Kevin Powers, Esq.
kpowers@lcb state.hv.us

J. Daniel Yu, Esq.
dan.yu@lcb.state.nv.us
Legislative Counsel Bureau
401 South Catson Street
Carson City, Nevada 89701

D15342\0001\10739075.1

/
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Emplayec(g/f Tydwnstein Hyatt Farber Schreck, LLP

Case No. 66851
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Joshua J. Hicks, Nevada Bar No. 6679

Clark V. Vellis, ‘Nevada Bar No. 5533
BROWNSTEIN HYATT FARBER SCHRECK, LLP
50 West Liberty Street, Suite 1030

Reno, Nevada 89501

Telephone 775-622-9450

Facsmmile: 775-622-9554

Email: jhicks@bhfs.com

Email: cvellis@bhfs.com

Brandi L. Jensen, Nevada Bar No, 8509
Fernley City Attorney

OFFICE OF THE CITY ATTORNEY
595 Silver Lace Blvd.

Fernley, Nevada 89408

Attorneys for the City of Fernley, Nevada
IN THE FIRST JUDICIAL DISTRICT COURT

OF THE STATE OF NEVADA IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a Case No.: 12 0C 00168 1B
Nevada municipal corporation,
Dept, No.: 1
Plaintiff,
. ,

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION,; THE
HONORABLE KATE MARSHALL in her
official capacity as TREASURER OF THE
STATE OF NEVADA; and DOES 1-20,

inclusive,
Defendants,
NEVADA LEGISLATURE,
Intervenor,

AMENDED NOTICE OF DEPOSITION OF TERRY E. RUBALD AS THE
PERSON MOST KNOWLEDGEABLE FOR THE DEPARTMENT OF TAXATION

TO: The Person Most Knowledgeable for the Department of Taxation/Terry E.

Rubald; and,

TO: Andrea Nichols, Esq., of the Office of the Attorneﬁ%%%%&a% for

Defendant Nevada Department of Taxation.
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PLEASE TAKE NOTICE that at 9:30 a.m. on Thursday, December 12, 2013, at the
law offices of Smith and Harmer, 502 North Division Street, Carson City, Nevada 89703,
Plaintiff City of Fernley, Nevada will take the oral deposition of the Person Most
Knowledgeable/Terry B. Rubald, for the Nevada Department of Taxation, upon oral
examination, pursﬁant to Rule 26 and Rule 30 of the Nevada Rules of Civil Procedure, before a
Notary Public or before some other officer authotized by the law to administer oaths, -

Oral examination will continue from day to day until completed. You are invited to
attend and cross-examine.

DATED this_ 2F>

C1a1k V Velhs, Nevada Bar No 5533
50 West Liberty Street, Suite 1030
Reno, Nevada 89501

Telephone: 775-622-9450

Attorneys for the City of Fernley, Nevada
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BROWNSTEIN HYATT FARBER SCHRECK, LLP
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CERTIFICATE OF SERVICE,
I HEREBY CERTIFY that I am anjnployee of BROWNSTEIN HYATT FARBER

SCHRECK, LLP, and that on this 4 g, 5 of November, 2013, T caused to be served via

electronic mail and U.S. Mail, a true and correct copy of the above foregoing Amended Notice of

Deposition of Terry E. Rubald as the Person Most Knowledgeable for the Department of

Taxation properly addressed to the following:

Andrea Nichols, Esq.,

5420 Kietzke Lane, Suite 202
Reno, Nevada 89511
anichols@ag.nv.gov

Brenda J, Erdoes, Esq.
Kevin Powers, Esq.
kpowers@lcb.state.nv.us

J. Daniel Yu, Esq,
dan.yu@lcb.state.nv.us
Legislative Counsel Bureau
401 South Carson Street
Carson City, Nevada 89701
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Joshua J. Hicks, Nevada Bar No. 6679

Clark V. Vellis, Nevada Bar No. 5533
BROWNSTEIN HYATT FARBER SCHRECK, LLP
50 West Liberty Street, Suite 1030

Reno, Nevada 89501

Telephone: 775-622-9450

Facsimile: 775-622-9554

Email: jhicks@bhfs.com

Emiail: cvellis@bhfs.com

Brandi L. Jensen, Nevada Bar No. 8509
Femley City Attormey

OFFICE OF THE CITY ATTORNEY
595 Silver Lace Blvd.

Fernley, Nevada 89408

Attorneys for the City of Fernley, Nevada

IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR-CARSON CITY
Case No.: 12 OC 00168 1B

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

) Plaintiff,

V.

STATE OF NEVADA ex rel. THENEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; and DOES 1-20,
inclusive,

Defendants,
NEVADA LEGISLATURE,

Intervenor.

NOTICE OF DEPOSITION OF WARNER AMBROSE

Dept. No.: T

TO: ‘Warner Ambrose; and,

TO: Andrea Nichols, Esq., of the Office of the Attorney General, Attorney for

Defendant Nevada Department of Taxation,
1
/4
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PLEASE TAKE NOTICE that at 1:00 p.m. on Friday, November 15, 2013, at the law
offices of Smith & Harmer, Ltd., 502 North Division Street, Carson City, Nevada 89703,
Plaintiff City of Fernley, Nevada will take the oral deposition of Warner Ambrose, Budget
Analyst II, Nevada Department of Taxation, upont oral examination, pursuant to Rule 26 and
Rule 30 of the Nevada Rules of Civil Procedure, before a Notary Public or before some other
officer authorized by the law to administer oaths.

Oral examination will continue from day to day until completed. You are invited to -

w@EmyA T FARBER SCHRECK, LLP
/e <\ \ T ———

Joshua J. HickssNevada Bar No- 6679
ark V. Vellis, Nevada Bar No. 5533

50 West Liberty Street, Suite 1030

Reno, Nevada 89501

Telephone: 775-622-9450

attend and cross-examine.

DATED this 14

Attorneys for the City of Fernley, Nevada

015342\0001\10787722.1 2
Case No. 66851
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am an employee of BROWNSTEIN HYATT FARBER

SCHRECK, LLP, and that on this [4 of October, 2013, I caused to be served via

electronic mail and U.8. Mail, a true and correct copy of the above foregoing Notice of

Deposition of Warner Ambrose properly addressed to the following:

Andrea Nichols, Esq.,

5420 Kietzke Lane, Suite 202
Reno, Nevada 89511
anichols@ag.nv.gov

Brenda J. Erdoes, Esqg.
Kevin Powers, Esq,
kpowers@lcb.state:nv.us

I. Daniel Yu, Esq.
dan.yu@lcb.statenv.us
Legislative Counsel Bureau
401 South Carson Street
Carson City, Nevada 89701
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Joshua J, Hicks, Nevada Bar No. 6679

Clark V. Vellis, Nevada Bar No, 5533
BROWNSTEIN HYATT FARBER SCHRECK, LLP
50 West Liberty Street, Suite 1030

Reno, Nevada 89501

Telephone: 775-622-9450

Facsimile: 775-622-9554

Email: jhicks@bhfs.com

Email: cvellis@bhfs.com

Brandi L. Jensen, Nevada Bar No. 8509
Fernley City Attorney

OFFICE OF THE CITY ATTORNEY
595 Silver Lace Blvd.

Fernley, Nevada 89408

Attorneys for the City of Fernley, Nevada

IN THE FIRST JUDICIAL DISTRICT COURT

OF THE STATE OF NEVADA IN AND FOR CARSON CITY
Case No.: 120C 00168 1B

CITY OF FERNLEY, NEVADA, a
Nevada municipal corporation,

Plaintiff,

V.

STATE OF NEVADA ex rel. THE NEVADA
DEPARTMENT OF TAXATION; THE
HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; and DOES 1-20,
inclusive, :

Defendants,
NEVADA LEGISLATURE,

Intervenor,

Dept, No.: 1

AMENDED NOTICE OF DEPOSITION OF WARNER AMBROSE AS THE
PERSON MOST KNOWLEDGEABLE FOR THE DEPARTMIENT OF TAXATION

TO: The Person Most Knowledgeable for the Department of Taxation/Warner

Ambrose; and,

TO: Andrea Nichols, Esq., of the Office of the Attorney General, Attorney for

Defendant Nevada Department of Taxation.

W
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"PLEASE TAKE NOTICE that at 1:30 p.m. on Thursday, December 12, 2013, at the
law offices of Smith and Harmer, 502 North Division Street, Carson City, Nevada 89703,
Plaintiff City of Femnley, Nevada will take the oral deposition of the Person Most
Knowledgeable/Warner Ambrose, for the Department of Taxation, upon oral examination,
pursuant to Rule 26 and Rule 30 of the Nevada Rules of Civil Procedure, before a Notary
Public or before some other officer authorized by the law to administer oaths. .
Oral examination will continue from day fo day until completed. You are invited to
attend and cross-examine.
DATED this Ziql’" day of Nove
RO

BIN HYATT FARBERISCHRECK, LLP
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Clark V. Vellis, Nevada Bar No. 5533
50 West Liberty Street, Suite 1030
Reno, Nevada 89501

Telephone: 775-622-9450

Attorneys for the City of Fernley, Nevada

Case No. 66851
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CERTIFICATE OF SERVICE
THEREBY CERTIFY that I am an employee of BROWNSTEIN HYATT FARBER

| st | .
SCHRECK, LLP, and that on this of Novermber, 2013, T caused to be served via
electronic mail and U.S. Mail, a true and correct copy of thie above foregoing Amended Notice of
Deposition of Warner Ambrose as the Person Most Knowledgeable for the Department of

Taxation properly addressed to the following;

Andrea Nichols, Esq., .

5420 Kietzke Lane, Suite 202
Reno, Nevada 89511
anichols@ag.nv.gov

Brenda J. Exdoes, Esq.
Kevin Powers, Esq.
kpowers@lcb.state,nv,us

J. Daniel Yu, Esq.
dan.yu@lcb.state.nv.us
Legislative Counsel Bureau
401 South Carson Street
Carson City, Nevada 89701
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

CITY OF FERNLEY, NEVADA, a

Nevada municipal corporation,
Case No. 12 OC 00168 1B

Plaintiff, 7 Dept. No. 1

V5.

STATE OF NEVADA ex rel. THE NEVADA ORDER AND JUDGMENT
DEPARTMENT OF TAXATION; THE '

HONORABLE KATE MARSHALL, in her
official capacity as TREASURER OF THE
STATE OF NEVADA; THE LEGISLATURE OF
THE STATE OF NEVADA; and DOES 1-20,

inclusive,
Defendants.

INTRODUCTION

This action was brought by Plaintiff City of Fernley (Fernley), which is a general-law city
incorporated under NRS Chapter 266 and located in Lyon County, Nevada. Fernley seeks money
damages and declaratory and injunctive relief against Defendants State of Nevada ex rel. the State
Department of Taxation (Department of Taxation) and the Honorable Xate Marshall in her official
Fernley challenges the

capacity as the Treasurer of the State of Nevada (State Treasurer).

constitutionality of Nevada’s system of allocating certain statewide tax revenues which are deposited

and consolidated in the Local Government Tax Distribution Account and distributed to Nevada’s local

governmental entities under NRS 360.600-360.740. The system is administered by the Department of

. Case No. 66851
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Taxation and the State Treasurer, and it is commonly referred to as the consolidated tax system or the C-
Tax system, The Legislature of the State of Nevada (Legislature) was permitted to intervene as a
Defendant under NRCP 24 and NRS 218F.720 to defend the constitutionality of the C-Tax system.

On September 2, 2014, the Court heard oral arguments from the parties regarding the following
motions: (1) Fernley’s Motion for Summary Judgment, filed on June 13, 2014; (2) Fernley’s Motion for
Partial Reconsideration and Rehearing of the Court’s June 6, 2014 Order, filed on June 18, 2014; (3) the
State’s Renewal of Motion to Dismiss, filed on May 5, 2014, which the Court converted into a Motion
for Summary Judgment in the Court’s June 6, 2014 Order; and (4) the Legislature’s Joinder in the
State’s Renewal of Motion to Dismiss, filed on May 6, 2014, which the Court also converted into a
Motion for Summary Judgment in the Court’s June 6, 2014 Order. Therefore, at the hearing, each party
presented the Coutt with a Motion for Summary Judgment, and each patty asked for a final judgment to.
be entered in its favor on all remaining claims for relief alleged in Fernley’s complaint.

In its complaint, Fernley alleged both federal constitutional claims and state constitutional claims.
However, on January 25," 2013, the Nevada Supreme Court issued in this matter a Writ of Mandamus
and Order Granting in Part and Denying in Part Petition for Writ of Mandamus which directed this
Court to dismiss Fernley’s federal constitutional claims because they were time-barred as a matter of
law by the 2-year statute of limitations that applies to such claims. State Dep’t of Taxation v. First Jud.
Dist. Ct., No. 62050 (Nev. Jan. 25, 2013). Accordingly, on February 22, 2013, this Court entered an
Order Pursuant to Writ of Mandamus which granted the Defendants’ Motions to Dismiss “in respect to
the federal constitutional c]éims being asserted by Plaintiff.” Therefore, before the hearing on the
parties’ summary-judgment motions, the Court had already dismissed Femley’s federal constitutional
claims, which were its first claim for relief (denial of equal protection under the Fourteenth Amendment

to the United States Constitution) and its fifth claim for relief (denial of due process under the

Fourteenth Amendment to the United States Constitution).

2- Case No. 66851
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Fernley’s remaining claims for relief are its state constitutional claims, which are its second claim
for relief (violation of the separation-of-powers provision of Atticle 3, Section 1 of the Nevada
Constitution), its third claim for relief (creation of a special or local law in violation of Article 4,
Section 20 of the Nevada Constitution), and its fourth claim for relief (violation of Article 4, Section 21
of the Nevada Constitution which provides that in all cases where a general law can be made applicable,
all laws shall be general and of uniform operation throughout the state). Fernley asks for money
damages and declaratory and injunctive relief regarding its state constitutional claims.

At the hearing, the following counsel appeared on behalf of the parties: Joshua J. Hicks, Esq., and
Clark V. Vellis, Esq., who appeared on behalf of Plaintiff City of Fernley; Andrea Nichols, Esq., Senior
Deputy Attorney Genera]; who appeared on behalf of Defendants State of Nevada ex rel. the Department
of Taxation and State Treasurer; and Kevin C. Powers, Esq,, Chief Litigation Counsel, and J. Daniel Yu,
Esq., Principal Deputy Legislative Counsel, of the Legal Division of the Legislative Counsel Bureau
(L.CB), who appeared on behalf of Defendant Legislature.

Having considered the pleadings, documents and exhibits in this case and having received the
arguments of counsel for the parties, the Court denies Fernley’s Motion for Summary Judgment and
grants the Defendants’ Motions to Dismiss, which were converted into Motions for Summary Judgment,
on all remaining claims for relief alleged in Fernley’s complaint. Because the Court concludes that the
Defendants are entitled to judgment as a matter of law, the Court denies, as moot, Fernley’s Motion for
Partial Reconsideration and Rehearing of the Court’s June 6, 2014 Order. Therefore, having adjudicated
and denied all remaining claims for relief alleged in Fernley’s complaint, the Court enters final judgment
in favor of the Defendants for the following reasons.

First, the Court holds that Fetnley’s state constitutional claims are time-barred by the 4-year

statute of limitations under NRS 11,220 as a matter of law. Second, to the extent that Fernley’s state |.

constitutional claims seek money damages, the Court holds that Fernley’s claims for money damages are

Case No. 66851
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additionally barred by sovereign immunity under NRS 41.032(1) as a matter of law. Third, the Court
holds that, as a political subdivision of the state, Fernley lacks standing as a matter of law fo bring
separation-of-powers claims against the state under Article 3, Section 1 of the Nevada Constitution
because that constitutional provision does not exist for the protection of political subdivisions of the
state. Fourth, even if the Court assumes that Fernley has standing to bring separation-of-powers claims
against the state and even if the Court also assumes that those claims are not otherwise barred as a
matter of law by the statute of limitations and sovereign immunity, the Court holds that the Defendants
are entitled to judgment as a matter of law on the merits of those claims because the C-Tax statutes do
not violate the separation-of-powers provision of Article3, Section 1 of the Nevada Constitution.
Finally, in contrast to its separation-of-powers claims, Fernley has standing as a matter of law to bring
constitutional claims against the state alleging that the C-Tax statutes violate the special-or-local law
provisions of Article 4, Sections 20 and 21 of the Nevada Constitution. Nevertheless, even if the Court
assumes that Fernley’s claims under Article 4, Sections 20 and 21 are not otherwise barred as a matter of
law by the statute of limitations and sovereign immunity, the Court holds that the Defendants are
entitled to judgment as a matter of law on the merits of those claims because the C-Tax statutes do not
violate either Article 4, Section 20 or Article 4, Section 21 of the Nevada Constitution.

In reaching its decision, the Court sympathizes with Fernley’s desire to receive increased C-Tax
distributions to provide improved services to its residents. However, the Court finds that the Legislature
did not exceed its constitutional power over the distribution of state tax dollars when it made public
policy determinations regarding how those state tax dollars are distributed to local governments under
the C-Tax statutes. In particular, the legislative history of the C-Tax statutes demonstrates that the
Legislature determined as a matter of public policy to limit any new local government which is formed

or incorporated after the enactment of the C-Tax statutes, such as the City of Fernley, from receiving

increased C-Tax distributions unless the new local government: (1) provides certain general-purpose

4. Case No. 66851
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governmental services, such as police protection and fire protection, as set forth in NRS 360.740;
(2) assumes the functions. of another local government as set forth in NRS 354.598747; or (3) enters into
a cooperative agreement with another local government to establish alternative formulas for C-Tax
distributions as set forth in NRS 360.730.

Because the Court finds that the Legislature’s public policy determinations in this regard do not
result in any of the constitutional violations alleged in Fernley’s complaint, the Court’s judicial review
of the C-Tax statutes is at an end, and the Court may not judge the wisdom, policy or fairness of the C-
Tax statutes because “matters of policy or convenience or right or justice or hardship or questions of
whether the legislation is good or bad are solely matters for consideration of the legislature and not of
the courts.” King v. Bd. of Regents, 65 Nev. 533, 542 (1948). As further articulated by the United
States Supreme Court in the context of state tax systems, “it is not within either the disposition or power
of this court to revise the necessarily complicated taxing systems of the States for the purpose of
attempting to produce what might be thought to be a more just distribution of the burdens of taxation
than that arrived at by the state legislatures.” Dane v. Jackson, 256 U.S, 589, 598-99 (1921).

Thus, if Fernley desires to receive increased C-Tax distributions without complying . with the
current provisions of the C-Tax statutes, its answer lies with the Legislature, not with the courts.
Accordingly, because the Defendants are entitled to judgment as a matter of law on all remaining claims
for relief alleged in Fernley’s complaint, the Court enters the following findings of fact, conclusions of

law, and order and judgment pursuant to NRCP 52, 56 and 58.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. Procedural history.

Fernley filed its complaint on June 6, 2012. In response, the State filed a Motion to Dismiss on

August 3, 2012, and the Legislature filed a Joinder in the State’s Motion to Dismiss on August 16, 2012,

Fernley filed an Opposition to the State’s Motion to Dismiss on August 20, 2012, in which Fernley

Case No. 66851
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argued that the State’s Motion to Dismiss should be treated as a motion for summary judgment, and
Fernley moved for a continuance to complete discovery under the summary-judgment rule in
NRCP 56(f). On September 18, 2012, the Court approved a Stipulation and Order in which the parties
agreed fo treat the Legislature’s Joinder in the State’s Motion to Dismiss as the Legislature’s own
Motion to Dismiss,

On October 15, 2012, the Court entered an Qrder Granting a Continuance to Complete Discovery
in which the Court denied both Motions to Dismiss to allow Fernley a period of time to complete
discovery. That Order also provided that the Defendants, upon completion of a reasonable discovery
period, were allowed to r.enew their Motions to Dismiss which would then be duly considered by the
Court. On November 5, 2012, the State and the Legislature jointly filed a Petition for Writ of
Mandamus with the Nevada Supreme Court that asked the Supreme Court to review this Court’s order
denying their Motions to Dismiss.

On January 25, 2013, the Nevada Supreme Court issued a Writ of Mandamus and an Order
Granting in Part and Denying in Part the Petition for Writ of Mandamus filed by the Defendants. State
Dep't of Taxation v. First Jud. Dist. Ct., No. 62050 (Nev. Jan. 25, 2013). The Supreme Court stated that
“the district court was obligated under clear legal authority to dismiss the federal constitutional claims”
because Fernley “was required to bring its federal constitutional claims within two years of its
incorporation, and its failure to do so renders those claims barred by the statute of limitations.” Id.
However, with regard to the Defendants’ arguments that Ferley’s state constitutional claims should be
dismissed, the Supreme Court stated that “although we make no comment on the merits of these
arguménts, we nonetheless decline to exercise our discretion to entertain this writ petition with regard to

these issues.” Id. As a result, on February 22, 2013, this Court entered an Order Pursuant to Writ of

Mandamus which dismissed Fernley’s federal constitutional claims but ordered the parties to complete

discovery regarding Fernley’s state constitutional claims.

Case No. 66
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Following the completion of discovery, the State filed a Renewal of Motion to Dismiss on May 5,
2014, in which it argued that Fernley’s state constitutional claims should be dismissed as a matter of
law. On May 6, 2014, the Legislature filed a Joinder in Renewal of Motion to Dismiss. On June 6,
2014, the Court entered an Order converting the Defendants’ Renewed Motions to Dismiss into Motions
for Summary Judgment. Additionally in its June 6, 2014 Order, the Court dismissed all claims against

the State Treasurer because the Court determined that the State Treasurer is entitled to sovereign

immunity under NRS 41.032(1) as a matter of law. On June 13, 2014, Fernley filed a Motion for

Summary Judgment seeking relief on its state constitutional claims. On June 18, 2014, Fernley also

filed a Motion for Partial Reconsideration and Rehearing of the Court’s June 6, 2014 Order. On
September 2, 2014, the Court heard oral arguments from the parties regarding each party’s Motion for
Summary Judgment and Fernley’s Motion for Partial Reconsideration and Rehearing of the Courf’s

June 6, 2014 Order. Therefore, each party has presented the Court with a Motion for Summary

Judgment, and each party has asked for a final judgment to be entered in its favor on all remaining

claims for relief alleged in Fernley’s complaint.

B. History and overview of the C-Tax system.
In 1995, the Legislature created an interim committee to study Nevada’s laws governing the

distribution of state tax revenues to local governments. Senate Concurrent Resolution No. 40

(S.C.R. 40), 1995 Nev, Stat., file no. 162, at 3034-36. The Legislature authorized the interim study
because it found that the existing laws relating to the distribution of tax revénues were inadequate to
meet the demands for new and expanded services placed on local governments by Nevada’s rapid
population and economic growth, Id. Based on its study, the interim committee recommended

consolidating six statewide tax revenue sources into a single account and establishing base amounts that

would be distributed from the account to local governments. LCB Bulletin No. 97~5 Laws Relating to
the Distribution Among Local Governments of Revenue from State and Local Taxes (Nev. LCB

e Case No. 66851
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Research Library, Jan. 1997) (Leg.’s Ex. 5). The interim committee also recommended establishing
appropriate adjustments to the base amounts when public services provided by local governments are
taken over by other entities or are eliminated. Id. The interim committee also recommended
establishing the number and type of public services that new local governments must provide in order to

participate in the distribution of revenue from the account. 7d.

In 1997, based on the results of the interim study, the Legislature enacted Senate Bill No. 254
(S.B. 254), which created the C-Tax system codified in NRS 360.600-360.740. 1997 Nev. Stat.,
ch. 660, at 3278-3304. The Department of Taxation was given the duty to administer the C-Tax system
and the state tax revenues deposited in the Local Government Tax Distribution Account (Account).’
NRS 360.660. The proceeds from the following six state tax revenues are deposited in the Account:
(1) the liquor tax—NRS.369.173; (2) the cigarette tax—NRS 370.260; (3) the real property transfer
tax—NRS 375.070; (4) the basic city-county relief tax—NRS 377.055; (5) the supplemental city-county
relief tax—NRS 377.057; and (6) the basic governmental services tax—NRS 482.181.

The state tax money in the Account is distributed to local governments under a two-tier system.

Under the first-tier, a certain portion from each revenue source is allocated to each county according to

specific statutory formulas and credited to the county’s subaccount. The first-tier revenues in the

county’s subaccount are then distribuied to the county and the cities, towns, enterprise districts® and

special districts® in the county that are eligible for a second-tier distribution,

' In 1997, the Account was enacted as the Local Government Tax Distribution Fund in the State
Treasury. 1997 Nev. Stat., ch. 660, § 8, at 3278, In 1999, it was changed to the Local Government
Tax Distribution Account in the Intergovernmental Fund (NRS 353.254) in the State Treasury. 1999
Nev. Stat., ch. 8, § 10, at 10.

? Enterprise districts are local governmental entities which are not counties, cities or towns and which
are determined to be enterprise districts by the Executive Director based on the criteria in
NRS 360.620 and 360.710. Examples of enterprise districts include certain general improvement

districts (GIDs) and certain water, sewer, sanitation and television districts. _
3 Special districts are local governmental entities which are not counties, cities, towns or enterprise
districts. NRS 360.650. Examples of special districts include certain hospital, library, fire-protection

and mosquito-abaternent districts. |
8 , Case No. 66851
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To be eligible for a second-tier distribution, the entity must be an enterprise district, or it must be a
county, city, town or special district that received “before July 1, 1998, any portion of the proceeds of a
tax which is included in the Account.” NRS 360.670. In addition, a county, city, town or special district
is also eligible for a second-tier distribution if it was created after July 1, 1998, and it provides police
protection and at least two of the following services: (1) fire protection; (2) construction, maintenance
and repair of roads; or (3) parks and recreation. NRS 360.740.

The second-tier distributions in each county have two components—«basé amounts calculated
under NRS 360.680 and excess amounts calculated under NRS 360.690. The base amounts for the
enterprise districts in the county are distributed before any base amounts are distributed to the county
and the cities, towns and special districts in the county. NRS 360.680. If there is sufficienf money
remaining in the county’s subaccount after the enterprise districts receive their base amounts, the county
and the cities, towns and special districts in the county are entitled to receive their base amounts,
NRS 360.690. However, if there is not sufficient money remaining in the county’s subaccount to
distribute the full base amounts to the county and the cities, towns and special districts in the county,
their base amounts are prorated in proportionate percentages. /d.

After distribution of all base amounts, if there is any excess money remaining in the county’s
subaccount, the county aﬁd the cities, towns and special distﬁcts in the county are entitled to receive
distributions of excess amounts, but the enterprise districts are not entitled to receive such distributions.
NRS 360.690. If excess amounts are distributed, the particular amounf received by each entity is
calculated using statutory formulas that take into account changes in population or changes in the
assessed valuation of taxable property, or changes in both. /d. Because the statutory formulas used to

calculate excess amounts involve varying factors, the excess amounts ultimately distributed to the

county and the cities, towns and special districts in the county are significantly impacted by the specific

population and property tax conditions attributable to each such entity.
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Under the 1997 version of the C-Tax statutes, the base amounts distributed to the county and the

cities, towns and special districts in the county were adjusted each fiscal year based on certain changes

in the Consumer Price Index. S.B.254, 1997 Nev. Stat, ch. 660, § 10, at 3279 (codified at

NRS 360.680). In addition, any excess amounts distributed in the prior fiscal year were added to base
amounts in subsequent fiscal years., /d. However, in 2001, the Legislature amended the C-Tax statutes
to exclude excess amounts from being added to base amounts in subsequent fiscal years, so that base
amounts were adjusted based only on certain changes in the Consumer Price Index. Assembly Bill
No. 10, 2001 Nev, Stat., 17th Spec. Sess., ch. 7, § 1, at 109 (amending NRS 360.680). In 2013, the
Legislature amended the C-Tax statutes to provide that any excess amounts distributed in fiscal years
beginning on or after July 1, 2014, are added to base amounts in subsequent fiscal years. Assembly Bill
No. 68, 2013 Nev. Stats., ch. 3, § 3, at 11-12 (amending NRS 360.680). Thus, under the 2013 version of
the C-Tax statutes, base amounts are adjusted each fiscal year based on certain changes in the Consumer
Price Index and the addition of any excess amounts distributed on or after July 1, 2014.

C. Statutory methods for increasing C-Tax distributions to new local govermments.

When the Legislature enacted the C-Tax system in 1997, it provided several statutory methods for
increasing C-Tax distributions to new local governments created after July 1, 1998, S.B. 254, 1997 Nev.
Stat., ch. 660, §§ 14, 15 & 24, at 3282-86 & 3293-94 (codified at NRS 360.730, 360.740 &
354.598747). First, if a new local government is created after July 1, 1998, it is eligible to receive
increased C-Tax distributions if it elects to provide police protection and at least two of the following
services: (1) fire protection; (2) construction, maintenance and repair of roads; or (3)parks and
recreation. NRS 360.740. Second, if a new local government assumes the functions of another local
government, it is entitled to increased C-Tax distributions. NRS 354.598747, Third, a new local

government may enter into a cooperative agreement with another local government to increase its C-Tax

distributions, such as when the new local government agrees to take over services provided by the other
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local government, NRS 360.730.

The parties disagree as to whether Fernley is eligible to request an increase in its C-Tax
distributions under NRS 360.740 if it elects to provide police protection and at least two of the other
required services. Fernley contends that a new local government which incorporates after July 1, 1998,
and elects to provide the required services has only a 1-year window after incorporation in which to
request an increase in its C-Tax distributions under NRS 360.740. Fernley’s contention is based on the
statutory provision mandating that the new local government must submit its request for increased C-
Tax distributions “[o\]n\ or before December 31 of the year immediately preceding the first fiscal year
that the local government. .. would receive money from the Account.” NRS 360.740(2) (emphasis

added). In support of its contention, Fernley produced an advisory opinion from the Department of

Taxation which stated in relevant part;

Question Four: Is Fernley eligible to receive an adjustment pursvant to the provisions of
NRS 360.740, as a municipality created after July 1, 19987

NRS 360.740 authorizes a newly created local government to receive an additional
allocation of Tier 2 Base C-Tax. At the time the City of Fernley was created in 2001, it had
the option of taking on police protection and two additional services (fire protection;
construction, maintenance and repair of roads; or parks and recreation). At the time of its
creation, Fernley had the option of taking on these services and receiving an additional
allocation. Fernley did not opt to assume police protection. At this time, if Fernley assumes
additional services it may be eligible for an adjustment of its C-Tax distribution pursuant to
NRS 354.598747. In accordance with NAC 360.200(2), this opinion may be appealed to the

Nevada Tax Commission.”

(Fernley’s Ex. 24.)

The Legislature contends that NRS 360.740 does not limit 2 new local government to a 1-year

" Despite having the right to pursue an appeal of the Department’s advisory opinion to the Nevada Tax
Commission and the further right to seek judicial review under the Administrative Procedure Act,
Fernley did not pursue any such relief. See NRS 360.245 & NAC360.200 (providing for
administrative appeals of the Department’s advisory opinions to the Nevada Tax Commission);
NRS 233B.120 (providing for judicial review of an agency’s advisory opinjons). Thus, Fernley did

not exhaust its administrative and judicial remedies to obtain a dispositive ruling concerning whether
it is eligible to request an increase in its C-Tax distributions under NRS 360.740 if it elects to provide

the required services.
-11- Case No. 66851
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window after incorporation in which to request an increase in its C-Tax distributions. The Legislature
contends that the term “the first fiscal year” in the statute does not refer to the first fiscal year after
incorporation, but rather to the first fiscal year after the local government elects to provide the required
services and files its request for increased C-Tax distributions, which can occur in any year after
incorporation, The Legislature further contends that even if NRS 360.740 is ambiguous because it is
subject to more than one reasonable interpretation, such ambiguity should be resolved in favor of new
lgcal governments being able to request increased C-Tax distributions in any year after incorporation in
order to carry out the intent of the C-Tax statutes and to avoid any alleged constitutional problems.
Thus, in the Legislature’s view, Fernley remains eligible to submit a request under NRS 360.740 for
increased C-Tax distributions if it elects to provide the required services.

Fernley counters that even if it is eligible to request an increase in its C-Tax distributions under
NRS 360,740, it is caught in a “classic catch-22" because it must first provide police protection to
request an increase in its C-Tax distributions under NRS 360.740 but it is currently unable to provide
police protection becausé it does not have sufficient tax revenues to do so without first receiving an
increase in its C-Tax distributions, Fernley also argues that even if it elects to provide police protection
and the other services required by NRS 360,740, it would not be eutitled to an increase in its C-Tax
distributions because its request would have to be reviewed and approved by the Committee on Local
Government Finance (CLGF) and the Nevada Tax Commission. NRS 360.740(4)-(6). Femley believes
“there is no likelihood of success for a new entity in such a process” based on its assertion that the
members of the CLGF are representatives of other local governments which would stand to Jose C-Tax

revenues upon their redistribution to a new local government like Fernley.

The Legislature contends that Fernley’s interpretation of NRS 360.740 is not consistent with the

3 The CLGF consists of eleven members. NRS 354.105. The following associations each appoint three

members: (1) the Nevada League of Cities; (2) the Nevada Association of County Commissioners;
and (3) the Nevada School Trustees Association. Jd. The Nevada State Board of Accountancy

appoints the other two members. 7d.
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intent or purpose of the statute and produces unreasonable or absurd results that must be avoided. The
Legislature contends that because the intent or purpose of NRS 360.740 is to encourage the formation of
new general-purpose local governments that provide their own traditional general-purpose governmental

services, such as police protection and fire protection, the statute mu'st be interpreted in a reasonable
manner that facilitates, rather than impedes, distributing C-Tax revenues to those new general-purpose

local governments. The Legislature contends that it would be unreasonable or absurd to interpret

NRS 360,740 to require Fernley to provide a fully operational police department and the other required
services before it may request an increase in its C-Tax distributions to fund those services, Instead, the
Legislature contends thgt a reasonable reading of NRS 360,740 would require Fernley to take
appropriate legislative action expressing the city’s intent to provide police protection and the other
required services beginning in an upcoming fiscal year and thereafter Fernley could submit a request
under the statute “[o]n or before December 31 of the year immediately preceding the first fiscal year”
that Fernley would receive increased C-Tax distributions to fund those services. Additionally, the
Legislature contends that, regardless of the proper statutory interpretation of NRS 360.740, no political
subdivision has a constitutional right to obtain an adjustment or increase in its C-Tax distributions and
that the issue of whether Fernley is eligible to request an increase in its C-Tax distributions under
NRS 360.740 has no bearing on its state constitutional claims.

Although the parties are in dispute regarding the proper statutory interpretation of NRS 360.740, it
is not necessary for the Court to resolve the disputed statutory issues in order to adjudicate Fernley’s
state constitutional claims. Even if it is unclear whether the C-Tax statutes allow Fernley to submit a
request under NRS 360.740 for increased C-Tax distributions, it is clear that the C-Tax statutes allow
Fernley to receive increased C-Tax distributions under NRS 354.598747 if Fernley assumes the

functions of another local government. Tt is also clear that the C-Tax statutes allow Fernley to enter info

cooperative agreements with other local governments to increase its C-Tax distributions under
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NRS 360.730, including in circumstances where Fernley agrees to take over services provided by

another local government. Thus, contrary to Fernley’s claims, the existing C-Tax statutes contain

several statutory methods for Fernley to receive increases in its C-Tax distributions.

Despite the availability of these statutory methods, Fernley contends that Lyon County is unlikely
or unwilling to enter intq any cooperative agreements to increase Fernley’s C-Tax distributions given
that Lyon County has already rejected several of Ferpley’s previous requests to enter into such
agreements. The Legislature contends, however, that Lyon County has officially represented on the
public record in legislative proceedings that it is willing to negotiate a cooperative agreement to increase
Fernley’s C-Tax distributions if Fernley is willing take over one or more of the services the county is
presently providing to the city.

The Legislature points to testimony given by Lyon County officials before the Legislature’s 2011-
2013 Interim C-Tax Study, which was created by the Legislature to comprehensively study the C-Tax
system. Assembly Bill No. 71, 2011 Nev. Stat., ch. 384, § 1, at 2391-92, During the 2011-2013 Interim

C-Tax Study, the Lyon County Comptroller testified that the county did not oppose providing additional

| C-Tax funding to Fernley. and would be willing to discuss a redistribution of C-Tax funding between the

county and the city if Fernley would be willing to take over one or more of the services provided by the
county to the city, such as police protection. (Leg. Ex. 6.) The Comptroller further testified that if
Fernley had opted to assume police-protection services when it incorporated and had engaged Lyon
County in a discussion of C-Tax allocation, “Fernley would have received an allocation from Lyon
County to go to the city coffers to pay for those services.” Id. According to the Comptroller’s
testimony, because Fernley did not opt to provide police-protection services when it incorporated, “the
only reason the City of Fernley had [C-Tax revenue at all] was because the city was receiving

distributions when they wete an unincorporated town providing park services previously.” Id.

Although the parties disagree as to whether Lyon County is willing to enter info any cooperative

Case No. 66
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agreements with Fernley to increase its C-Tax distributions under NRS 360,730, it is not necessary for
the Court to resolve that disagreement in order to adjudicate Fernley’s state constitutional claims. Based
on its plain terms, NRS 360.730 authorizes, but does not require, local governments to enter into
cooperative agreements to adjust C-Tax distributions among the local governments. Thus, a local
government’s decision whether to enter into any cooperative agreements under NRS 360.730 is purely a
discretionary decision entrusted to its governing body. Given that Lyon County has previously
exercised its discretion under NRS 360.730 to reject such cooperative agreements, Fernley argues that
NRS 360.730 is an “illusory remedy” because the possibility of Lyon County actually entering into any
cooperative agreements with Fernley is so remote. Fernley, however, fails to cite any authority for the
proposition that a political subdivision has any constitutional right to a statutory remedy for increasing
its C-Tax distributions. In the absence of such a constitutional right, the Legislature is empowered to
determine, as a matter of public policy, whether and under what circumstances a political subdivision
may request or receive any increases in its C-Tax distributions.

In this case, the Legislature has provided several statutory methods for increasing C-Tax

distributions to new local governments, While the Court acknowledges that the existing statutory

methods for increasing C-Tax distributions may be difficult for Fernley to meet, especially if it must
take over one or more services provided by another local government, it was within the Legislature’s
constitutional power over the distribution of state tax dollars to determine, as a matter of public policy,
whether fo provide such statutory methods in the C-Tax statutes in the first place and, if it decides to do
80, to determine the criteria that must be satisfied in order to obtain an increase in C-Tax distributions.
Given Fernley’s desire to receive increased C-Tax distributions to provide improved services to its
residents, it is understandable that Fernley is dissatisfied with the statutory methods chosen by the

Legislature, as a matter of public policy,.for increasing C-Tax distributions to new local governments.

Nevertheless, because the Court finds that the Legislature’s public policy determinations in this regard
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do not result in any of the constitutional violations alleged in Fernley’s complaint, Fernley’s
dissatisfaction with the statutory methods chosen by the Legislature for increasing C-Tax distributions
does not provide any evidentiary support for its state constitutional claims.

D. Application of the C-Tax system to Fernley.

When the Legislature enacted the C-Tax system in 1997, Fernley was an unincorporated town that
was eligible for a second-tier distribution. To facilitate Nevada’s transition to the new C-Téx system,
the Legislature included transitory provisions in sections 35-36 of SB.254 which initially took
precedence over NRS 360.600-360.740. S.B. 254, 1997 Nev. Stat., ch. 660, §§‘35-36, at 3301-04.
Under section 35 of S.B. 254, Fernley’s initial year of C-Tax distributions as an unincorporated town
was the fiscal year beginning on July 1, 1998, and ending on June 30, 1999, and the base amount for
Fernley’s initial year of C-Tax distributions was calculated using the formula in that section. /d. § 35, at
3301-02. After the period in which Fernley’s C-Tax distributions were calculated pursuant to S.B. 254s
transitory provisions, the base amounts of Fernley’s C-Tax distributions were thereafter calculated
pursuant to the statutory formulas in NRS 360.680, as amended, and any excess amounts included. in
Fernley’s C-Tax distributions were thereafter calculated pursuant to the statutory formulas in
NRS 360.690, as amended.

Since the enactmeﬁt of the C-Tax system in 1997, Fernley is the only governmental entity to
incorporate as a new city in Nevada® In 1998, a sufficient number of qualified electors of the
unincorporated Town of Fernley formed the Fernley Incorporation Committee to take the steps required

to circulate an incorporation petition and bring about Fernley’s incorporation under NRS Chapter 266,

6 Although Fernley is the only entity to incorporate as a new city in Nevada since 1997, it is not the

only entity to consider incorporation. In 2012 for example, the voters of the Town of Laughlin in
Clark County, Nevada, considered a proposal to incorporate as a new city, but they rejected the
proposal. See Senate Bill No. 262, 2011 Ney. Stat.,, ch, 481, at 2997-3026 (providing for an election

to be held on the question of the incorporation of the City of Laughlin).
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Nevada’s general law for municipal incorporation.” (Leg.’s Ex. 11.) Under NRS Chapter 266, an
incorporation petition must include, among other things, the incorporation committee’s plans for
providing police protection, fire protection, road maintenance and other governmental services, along
with an estimate of the costs and the sources of revenue for providing those services. See NRS 266.019.
As a result, the Fernley Incorporation Committee corresponded with the Department of Taxation in 1998
to obtain estimates of the C-Tax distributions and the other tax revenues that Fernley could expect if it
incorporated. (Leg.’s Ex. 11.)

On June 25, 1998, using several different population growth rates submitted by the Incorporation
Committee, the Department of Taxation advised the Incorporation Committee that Fernley would realize
little to no increase in its C-Tax distributions as the result of its incorporation, and the Department
directed the Incorporation Committee to examine NRS 354.598747 to determine the impact on Fernley’s
C-Tax distributions if Fernley were to assume any of the services that would be provided to the
incorporated city by Lyoﬁ County.® (Leg.’s Fx. 12.) On July 17, 1998, the Department of Taxation
again advised the Committee that Fernley would not experience any significant increase in its C-Tax
distributions if it incorporated within its existing boundaries unchanged. (Leg. Ex. 13.) On March 3,
1999, the Department of Taxation also advised the Committee of the requirements of NRS 360.740
concerning the provision of required services for a newly incorporated city to receive increased C-Tax

distributions. (Leg. Ex. 14.)

On March 27, 2000, the Incorporation Committee submitted an informational letter along with its

7 The Nevada Constitution allows the Legislature to provide for the organization of cities through
general laws for municipal incorporation. Nev. Const. art. 8, § 8; State ex rel. Williams v. Dist. Ct., 30
Nev. 225, 227-28 (1908). It also allows the Legislature to create cities through special acts. Nev.
Const, art, 8, § 1: State ex rel. Rosenstock v. Swift, 11 Nev. 128, 142-45 (1876); W. Realty v. City of

Reno, 63 Nev. 330, 350-51 (1946).

8 For example, based on a population of 6,510, the Department projected Fernley’s C-Tax distribution
would be $83,824.89 for the fiscal year beginning on July 1, 1999, and based on a hypothetical
population growth rate of 9.09% with a resulting population of 12,000, the Department projected

Fernley’s C-Tax distribution would be $84,075.91, a net increase of only $251.02. (Leg.’s Ex. 12.)
Case No. 66851
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incorporation petition to the CLGF which has a statutory duty under NRS Chapter 266 to determine
whether certain requirements for incorporation of a general-law city have been satisfied. (Leg. Ex. 15 &
Leg. Ex. 16.) The informational letter indicated that Fernley’s fire protection was being provided by the
North Lyon County Fire Protection District, its police protection was being provided by the Lyon
County Sheriff’s Department and the construction, maintenance and repair of its roads was being
provided by Lyon County. (Leg. Ex. 15.) The informational letter also indicated that Fernley’s
recreational facilities, which included three public parks in Fernley, were being funded by Lyon County.
Id. The incorporation petition set forth Fernley’s plans for providing these governmental services after
incorporation. (Leg. Ex, i6.) The incorporation petition indicated that Fernley expected the North Lyon
County Fire Protection District to continue providing its fire-protection services and that it anticipated
negotiating and entering into interlocal agreements with Lyon County for the continued provision of
services relating to police protection, parks and recreation and the cbnstruction, maintenance and repair
ofroads. 1d.

During a meeting of the CLGF to address the feasibility of Fernley’s proposed incorporation, the
CLGF noted that Fernley’s incorporation petition relied on the expectation that Lyon County would
continue providing a number of services and therefore expressed some concern that:

how effective this can be is gonna [sic] be determined largely on how willing and how able

the city is to reach agreement with the County eventually on the provision of services or the

trading back and forth of this money, mostly from the consolidated tax I would assume . . . if

indeed, the working with the County goes smoothly I think we clearly have the ability to
provide the revenues needed for a city [but if] the County says no, go take a walk, then

you’ve got big problems,”

(Leg. Ex. 17.) In response, Debra Brazell, the Chair of the Incorporation Committee, assured the CLGF
that “the change in [C-Tax] law is really equitable and really, really works nicely” and that because of

Fernley’s relationship with Lyon County, Fernley expected to maintain service levels “either by funds or

negotiated services,” Id,

Case No. 66851

18-
JA 3965




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Fernley’s incorporation became effective on July 1, 2001. As evidenced by the public record
preceding its incorporation, Fernley was aware in 2001 that it would receive little to no increase in its C-
Tax distributions as a result of its incorporation regardless of any projected population growth. Fernley
was also aware in 2001 that its C-Tax distributions could be increased only if it provided the required
services under NRS 360.740, assumed the functions of another local government under
NRS 354.598747, or entered into a cooperative agreement with another local government under
NRS 360.730. Thus, Fernley was aware in 2001 that its C-Tax distributions would continue to be
caleulated and adjusted using its original base amount under section 35-36 of S.B. 254 and the statutory
formulas in NRS 360.680 and 360.690, as amended, unless it complied with one or more of the statutory
methods for increasing its C-Tax distributions. As stated by the Nevadé Supreme Court in its order
regarding the mandamus petition, “[n]either party disputes that, at the time of the City’s incorporation in
2001, the City was aware that absent specific circumstances, its base consolidated-tax distributions
would be set by its previous distributions and would remain at that level.” State Dep’t of Taxation v.
First Jud. Dist. Ct., No. 62050 (Nev. Jan. 25, 2013).

Unlii{e many other Nevada cities, Fernley does not provide the traditional general-purpose
governmental services of police protection and fire protection. Instead, police-protection services are
provided by the Lyon County Sheriff’s Department, and fire-protection services are provided by the
North Lyon County Fire Protection District. Even though Fernley does not provide the traditional
general-purpose governmental services of police protection and fire protection, it asks to be compared to
the Cities of Blko, Mesquite and Boulder City, which have similar populations to Fernley but which are
different from Fernley because they provide the traditional general-purpose governmental services of
police protection and fire protection. Thus, while Fernley believes it should receive the same C-Tax

distributions as those general-purpose governments, it does not seem that Fernley wants to provide the

same services as those. general-purpose governments or assume the functions of another local
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government as required by the C-Tax statutes.

Fernley contends, however, that its residents shoulder a unique burden among general-law cities
because they pay a property tax charge that directly funds the fire-protection services of the North Lyon

County Fire Protection District, which_is a special district under the C-Tax statutes and which receives
its own C-Tax distributions. (Fernley’s Ex. 33.) However, it was representatives of Fernley who
lobbied for the passage of special legislation in 2001 to preserve the North Lyon County Fire Protection
District in order to avoid having to create a city fire department immediately upon Femley’s
incorporation, Assembly Bill No. 663, 2001 Nev. Stat., ch. 135, at 701-02.

When a city incorporates under NRS Chapter 266, the general law provides that fire protection
districts may no longer exist within that city after the incorporation becomes effective. NRS 266.043(2).
However, before Fernley’s incorporation became effective on July 1, 2001, representatives of Fernley
Iobbied for the passage of special legislation “providing for the continued existence of the North Lyon
County Fire Protection District following the incorporation of the City of Fernley.” Assembly Bill
No. 663, 2001 Nev. Stat., ch, 135, at 701, The special legislation provided that:

Notwithstanding the provisions of subsection 2 of NRS 266.043, the North Lyon County
Fire Protection District may continue to exist on and after the date on which the
incorporation of the City of Fernley becomes effective and the boundaries that district may
continue to include territory incorporated into the new City of Fernley.

Jd. § 3, at 701-02.

Based on the legislative committee testimony regarding the special legislation, its sole purpose
was to maintain the North Lyon Fire Protection District “in ‘status quo’ position” in order to avoid
having to create a city fire department immediately upon Fernley’s incorporation. Hearing on A.B. 663

before Assembly Comm. on Gov't Affairs, T1st Leg. (Nev. Apr. 25, 2001). However, given that the

special legislation uses the permissive term “may,” there is no requirement that the North Lyon Fire

Protection District must continue to exist indefinitely within the incorporated boundaries of Fernley.
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Instead, Fernley’s city council may create a city fire department under the general law in NRS 266.310,
which authorizes the city council to “[o]rganize, regulate and maintain a fire department.” See Hearing
on A.B. 663 before Assembly Comm. on Gov't Affairs, 71st Leg. (Nev. Apr, 25, 2001) {testimony of
LeRoy Goodman, Lyon County Commissioner, stating: “It was felt the fire district should remain the
same until Fernley could afford fo establish their own department.”). Consequently, even though
Fernley’s fire-protection services are currently provided by the North Lyon County Fire Protection
District, Fernley is authorized by existing law to take over those services, and Fernley could receive
increased C-Tax distributions under NRS 354.598747 by assuming the fire-protection functions of the
North Lyon County Fire Protection District.

Similarly, Fernley’s city council may create a city police department under the general law in NRS
Chapter 266, See NRS 266.390, 266.455, 266.460 & 266.530. Thus, even though Fernley’s police-
protection services are currently provided by Lyon County, Fernley is authorized by existing law to take
over those services, and Fernley could receive increased C-Tax distributions under NRS 354,598747 by
assuming the police-protection functions of the county. Accordingly, if Fernley wants to be comparable
to the Cities of Elko, Mesquite and Boulder City, if has the statutory authority to provide the traditional
general-purpose governmental services of police protection and fire protection like those other cities,

and it would be entitled to increased C-Tax distributions under NRS 354.598747 if it provided those

services.

E. Standards of review.

A party is entitled to summary judgment under NRCP 56 when the submissions in the record
“demonstrate that no genuine issue of material fact exists, and the moving party is entitled to judgment
as a matter of law.” Wood v. Safeway, 121 Nev. 724, 731 (2005). The purpose of granting summary

judgment “is to avoid a needless trial when an appropriate showing is made in advance that there is no

genuine issue of fact to be tried, and the movant is entitled to judgment as a matter of law.” MeDonald
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v. D.P. Alexander, 121 Nev. 812, 815 (2005) (quoting Coray v. Hom, 80 Nev. 39, 40-41 (1964)).

In addition, a party is entitled to summary judgment when the claims against the party are barred
as a matter of law by one or more affirmative defenses. See Williams v. Cottonwood Cove Dev., 96 Nev.
857, 860-61 (1980). An affirmative defense is a legal argument or assertion of fact that, if true, prohibits
prosecution of the claims against the party even if all allegations in the complaint are true. Douglas
Disposal v. Wee Haul, 123 Nev. 552, 557-58 (2007). Such affirmative defenses include the statute of
limitations and sovereign immunity. See NRCP 8(c); Boulder City v. Boulder Excavating, 124 Nev.
749, 754-55 (2008); Kellar v. Snowden, 87 Nev. 488, 491-92 (1971). Finally, a party is entitled to
summary judgment when the other party lacks standing as a matter of law to bring a claim. See Gunny
v. Allstate Ins., 108 Nev. 344, 345 (1992),

In this case, the only claims remaining are Fernley’s state constitutional claims in which Fernley
alleges that the C-Tax statutes violate the separation-of-powers provision of Article 3, Section 1 of the

Nevada Constitution and the special-ot-local law provisions of Article 4, Sections 20 and 21 of the
Nevada Constitution. As a general rule, when the plaintiff pleads claims that a state statute is

unconstitutional, the plaintiff’s claims present only issues of law which are matters purely for the Court
to decide and which may be decided on summary judgment where no genuine issues of material fact
exist and the record is adequate for consideration of the constitutional issues presented.”

With regard to Fernley’s state constitutional claims, each party moved for summary judgment, and
each party argued that no genuine issues of material fact exist and that the Court could enter summary
judgment in its favor as a matter of law, No party contended that the record is inadequate for

consideration of the constitutional issues presented. Therefore, the Court finds that summary judgment

® See Flamingo Paradise Gaming v. Chanos, 125 Nev. 502, 506-09 (2009) (affirming district court’s
summary judgment regarding constitutionality of a statute and stating that “[t]he determination of
whether a statute is constitutional is a question of law.”); Collins v. Union Fed. Sav. & Loan, 99 Nev.

284, 294-95 (1983) (holding that a constitutional claim may be decided on summaty judgment where
no genuine issues of material fact exist and the record is adequate for comsideration of the

constitutional issues presented).
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concerned with the wisdom or policy of the statutes because “[q]uestions relating to the policy, wisdom,

is appropriate because there are no genuine issues of material fact which need to be tried and because
Fernley’s state constitutional claims fail on their merits as a matter of law. In addition, the Court also
finds that summary judgment is appropriate because Fernley’s state constitutional claims are batred as a
matter of law by the statute of limitations and because Fernley’s claims for money damages are
additionally barred as a matter of law by sovereign immunity, Finally, the Court finds that summary
judgment is appropriate because Fernley lacks standing as a matter of law to bring separation-of-powers
claims against the state.

In reviewing the m(;,rits of Fernley’s state constitutional claims, the Court must presume the C-Tax
statutes are constitptional, and “[i]n case of doubt, every possible presumption will be made in favor of
the constitutionality of a statute, and courts will interfere only when the Constitution is clearly violated.”
List v. Whisler, 99 Nev. 133, 137 (1983). The presumption places a heavy burden on the challenger to
make “a clear showing that the statute is unconstitutional.” Id. at 138. As a result, the Court must not
invalidate a statute on constitutional grounds unless the statute’s invalidity appears “beyond a reasonable
doubt.” Cauble v. Beemer, 64 Nev. 77, 101 (1947); State ex rel. Lewis v. Doron, 5 Nev. 399, 408 (1870)
(“every statute is to be upheld, unless plainly and without reasonable doubt in conflict with the

Constitution.”). Furthermore, it is a fundamental rule of constitutional review that “the judiciary will not

declare an act void because it disagrees with the wisdom of the Legislature.” Anthony v. State, 94 Nev.

337, 341 (1978). Thus, in reviewing the constitutionality of the C-Tax statutes, the Court must not be

and expediency of the law are for the people’s representatives in the legislature assembled, and not for

the courts to determine.” Worthington v. Second Jud. Dist. Ct., 37 Nev. 212, 244 (1914)."° Guided by

1 See also In re McKay's Estate, 43 Nev. 114, 127 (1919) (“Much has been said by counsel for
appellant of the injustice of a [statute] that will deprive appellant of her inheritance. Even so, we

cannot amend the statute. The policy, wisdom, or expediency of a law 1Wﬂ'ﬁﬁfﬁ?ﬁmﬁ=m

of legislative action. It is a forbidden sphere for the judiciary, which courts cannot invade, even under

pressure of constant importunity.”). .
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these standards of review, the Court concludes that the C-Tax statutes are constitutional and that thé
Defendants are entitled to judgment as a matter of law for the following reasons.

F. Fernley’s claims are time-barred by the statute of limitations.

A defendant is entitled to summary judgment when the plaintiff’s claims are time-barred by the
statute of limitations as a matter of law. Ash Sprz'ngs’Dev. v. O’Donnell, 95 Nev. 846, 847 (1979). In
this case, the Defendants contend that Fernley’s state constitutional claims are time-barred by the statute
of limitations in NRS Chapter 11 as a matter of law. The Defendants posit that there are two potential
limitations periods in NRS Chapter 11 that apply to Femley’s state constitutional claims. The first
limitations period cited by the Defendants is the 2-year limitations period for personal injury actions in
NRS 11.190(4)(e), which applies to all federal constitutional claims arising in Nevada under 42 U.S.C.
§ 1983." The second limitations period cited by the Defendants is the 4-year limitations period in
NRS 11.220, which applies generally to all causes of action arising in Nevada unless a different |.
limitations period is provided by a specific statute.'> The Defendants contend that because the events
that form the basis of Fernley’s state constitutional claims occurred when Fernley incorporated in 2001,
which was more than a decade before it commenced this action in 2012, Fernley’s state constitutional

claims are time-barred as a matter of law by the statute of limitations, regardless of whether the Court

applies the 2-year or 4-year limitations period to those claims.

" See Wilson v. Garcia, 471 U.S. 261, 279-80 (1985) (holding that because “§ 1983 claims are best
characterized as personal injury actions,” the state’s personal injury statute of limitations should be
applied to all § 1983 claims arising in the state); Perez v. Seevers, 869 F.2d 425, 426 (9th Cir. 1989)
(holding that NRS 11.190(4)(e) “being the residual statute of limitations for personal injury actions is
the statute of limitations applicable to section 1983 cases in Nevada.”); Day v. Zubel, 112 Nev. 972,
977 (1996) (stating that “Wilson was interpreted by the Ninth Circuit [in Perez] to mandate a two year
statute of limitations for such actions in Nevada.”).

12 Soe State v. Yellow Jacket Silver Mining, 14 Nev. 220, 230 (1879) (holding that Nevada’s statute of
limitations “embraces every civil action, both legal and equitable, whether brought by an individual or

the state; and if the cause of action is not particularly specified elsewhere in the statute, it is embraced

in section 1033 [presently codified in NRS 11.220], and the action muSt bé commenced within 100T |
years after the cause of action accrued. Such is the plain reading of the statute and the evident

mntention of the legislature.”).
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Fernley contends that it has not been legislatively or judicially determined in Nevada whether the
statute of limitations in NRS Chapter 11 applies to state constitutional claims, although Fernley does not
cite any authority or make any arguments to support a conclusion that Nevada’s statute of limitations
does not apply to state constitutional claims. Fernley also contends that even if the statute of limitations
applies to state constitutional claims generally, a limitations period longer than 4 years should apply to
its state constitutional claims, although Fernley fails to cite any specific statute which sets forth a longer
limitations period for its state constitutional claims. Finally, Fernley contends that even if the statute of
limitations applies to its state constitutional claims, the continuing violations doctrine recognized by
federal law permits Fernley to bring all of its claims that have arisen since at least its incorporation in
2001 because the C—Téx system from its inception has produced systematic and continuing
constitutional violations with every dollar distributed under the system and therefore every such
unconstitutional C-Tax distribution is still actionable as part of a series of continuing violations of
Fernley’s constitutional rights.

The Court holds that Nevada’s statute of limitations in NRS Chapter 11 applies to Fémley’s state
constitutional claims and that the 4-year limitations period in NRS 11;220 is the governing limitations
period because no other specific statute prescribes a different limitations period for those claims. The
Court also holds that the continuing violations doctrine recognized by federal law does not save
Fernley’s state constifutional claims. In its mandamus order, the Nevada Supreme Court determined that
the statute of limitations began to run on Fernley’s federal constitutional claims at the time of its

incorporation in 2001. This Court likewise concludes that the statute of limitations began to run on

Fernley’s state constitutional claims at the same time in 2001. The Nevada Supreme Court also

determined that no exception applied under federal law that would allow Fernley to avoid the expiration

of the limitations period on its federal constitutional claims. This Court likewise concludes that no

exception applies, including the continuing violations doctrine under federal law, that would allow
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Fernley to avoid the expiration of the limitations period on its state constitutional claims. Therefore,
because Fernley’s state constitutional claims are time-barred by the 4-year limitations period in
NRS 11.220 as a maiter of law, the Court holds that the Defendants are entitled to judgment as a matter
of law on Fernley’s state constitutional claims.

At the federal level, the United States Supreme Court has determined that “[a] constitutional claim
can become time-barred }ust as any other claim can.” Block v. North Dakota ex rel. Bd. of Univ, &
School Lands, 461 U.S. 273, 292 (1983); United States v. Clintwood Elkhorn Mining, 553 US. 1, 9
(2008). Even though the Nevada Supreme Court has not determined the precise issue of whether the
statute of limitations in NRS Chapter 11 applies to state constitutional claims, it has stated “it is clear
that our Statute of Limitations embraces all characters of actions, legal and equitable, and is as
obligatory upon the Courts in a suit in equity as in actions at law.” White v. Sheldon, 4 Nev. 280, 288-89
(1868). Femley did not provide the Court with any authority or arguments to support a conclusion that
its state constitutional claims are not subject to Nevada’s statute of limitations in the same manner as
other civil causes of action secking legal or equitable relief. Therefore, the Court holds that Nevada’s
statute of limitations applies to Fernley’s state constitutional claims.

The Nevada Supreﬁle Court has also stated that when the statute of limitations is raised as a
defense in Nevada, the only questions for the Court are: “First—The precise time when the statute
begins to run in each particular case; and, Second—Which clause of the statute covers the case?” White,
4 Nev. at 289. With regard to the first question, the Court finds that the Nevada Supreme Court has
already determined the precise time when the statute of limitations began to run in this particular case
because it determined that the statute of limitations began to run on Fernley’s federal constitutional
claims at the time of its incorporation in 2001. State Dep 't of Taxation v. First Jud. Dist. Ct., No. 62050

(Nev. Jan. 25, 2013). This Court does not believe a different standard should be applied to Fernley’s

state constitutional claims. Therefore, the Court concludes that the statute of limitations began to run on
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Fernley’s state constitutional claims at the same time as its federal constitutional claims, which the
Supreme Court determined was at the time of Fernley’s incorporation in 2001.

With regard to the second question, the Court finds that the 4-year limitations period in
NRS 11.220 covers this case, Nevada’s statute of limitations in NRS Chapter 11 provides that “[c]ivil
actions can only be commenced within the periods prescribed in this chapter, after the cause of action
shall have accrued, except where a different limitation is prescribed by statute.” NRS 11,010. Nevada’s
statute of limitations also provides that “[a]n action for relief, not hereinbefore provided for, must be
commenced within 4 years after the cause of action shall have accrued.” NRS 11.220. Read together,
these provisions mean that every civil action in Nevada must be commenced withih 4 years after the
cause of action accrued, except where a different limitations period is prescribed by a specific statute,
State v. Yellow Jacket Silver Mining, 14 Nev. 220, 230 (1879).

Relying on White Pine Lumber v. City of Reno, 106 Nev. 778, 779-80 (1990), Fernley suggests
that a limitations period longer than 4 years should apply to its state constitutional claims, but Fernley
fails to cite any specific statute which sets forth a longer limitations period for its state constitutional
claims. In White Pine Lumber, the Nevada Supreme Court held that the 4-year limitations period in
NRS 11.220 did not apply to the plaintiff’s constitutional takings claim because a specific statute,
NRS 40.090, provided a longer 15-year limitations period for such a claim. Zd. at 779-80. Unlike the
sityation in White Pine Lumber where a specific statute provided a longer limitations period for the
plaintiff’s constitutional takings claim, there is no specific statute in this case that provides a longer
limitations period for Fernley’s state constitutional claims. Therefore, the Court concludes that the 4-
year limitations period in NRS 11.220 covers Femley’s state constitutional claims.

Finally, Fernley argues that its state constitutional claims are not time-barred based on the

continuing violations doctrine recognized by federal law which, according to Fernley, allows a plaintiff

to avoid expiration of the limitations period where the plaintiff is injured by a systematic and continuing
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policy of unlawful acts or a series of related and continuing violations of the plaintiff’s rights. The
Nevada Supreme Court has not recognized a continuing violations doctrine for state constitutional
claims, and it has never applied the doctrine to avoid the running of Nevada’s statute of limitations for
any type of claims. Although some federal courts have recognized such a doctrine for federal
constitutional claims, its application has been strictly limited by the United States Supreme Court. See
Nat’l R.R. Passenger Corp. v. Morgan, 536 U.S. 101 (2002); RK Ventures v. City of Seattle, 307 F.3d
1045, 1061 (Sth Cir, 2002); Cherosky v. Henderson, 330 F.3d 1243, 1246 n.3 (9th Cir. 2003)."

Given that the continuing violations doctrine is a creature of federal law and has never been
applied by the Nevada Supreme Court to avoid the running of this state’s statute of limitations, it is
questionable whether the continuing violations doctrine has any application in Nevada to state
constitutional claims. Based on the record in this case, however, the Court does not need to resolve this
éumtion because the Nevada Supreme Court has already determined in its mandamus order that no
exception épplied under federal law that would allow Fernley to avoid the expiration of the limitations
period on its federal constitutional claims. Because the Supreme Court’s determination is now the law
of this case, Fernley cannot rely on any exception under federal law, including the continuing violations
doctrine, to avoid the expiration of the limitations period on its state constitutional claims,

As explained by the Nevada Supreme Court, “[t}he law-of-the-case docirine ﬁrovides that when an
appellate court decides a principle or rule of law, that decision governs the same issues in subsequent
proceedings in that case.” Dicfor v. Creative Mgmt. Servs., 126 Nev. Adv. Op. 4, 223 P.3d 332, 334

(2010). In order for the law-of-the-case doctrine to apply, “the appellate court must actually address and

decide the issue explicitly or by necessary implication.” /d.

13 To support its arguments regarding the continuing violations doctrine, Fernley relies on several Ninth
Circuit cases that were decided before the U.S. Supreme Court’s decision in Morgan in 2002. See

O’Loghlin v. County of Orange, 229 F.3d 871 (9th Cir. 2000); Douglas V. Cal. Dep T 0] Ioumi Awm,
271 F.3d 812 (9th Cir. 2001). Because Morgan changed the law, Fernley’s reliance on these pre-
Morgan cases is misplaced, especially since Morgan reversed a Ninth Circuit decision.
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When this case was before the Nevada Supreme Court on the mandamus petition, Fernley argued
for application of the continuing violations doctrine as an exception under federal law to avoid the
expiration of the limitations period on its federal constitutional claims. In deciding that Fernley’s
federal constitutional claims were time-barred by the statute of limitations, the Supreme Court stated:

[A]t oral argument the City conceded that its federal constitutional claims would be barred

unless this court applied an exception to allow it to avoid the expiration of the limitations

period, and we find that no such exception applies here. Under these circumstances, the

City was required to bring its federal constitutional claims within two years of ifs
incorporation, and its failure to do so renders those claims barted by the statute of

limitations.

State Dep 't of Taxation v. First Jud. Dist. Ct,, No. 62050 (Nev. Jan. 25, 2013) (emphasis added),

Thus, in its mandamus order, the Supreme Court ordered the dismissal of Fernley’s federal
constitutional claims based on the statute of limitations even though Fernley argued for application of
the continuing violations doctrine as an exception ﬁnder federal law. In doing so, the Supreme Court
clearly rejected Fernley’s reliance on the continuing violations doctrine to allow it fo- avoid the
expiration of the limitations period, and that is now the law of this case. Given’ that the continu;ing
violations doctrine, which is a creature of federal law, did not save Fernley’s federal constitutional
claims from the expiration of the statute of limitations, it follows that the doctrine does not save
Fernley’s state constitutional claims from the expiration of the statute of limitations either.

Therefore, because the 4-year statute of limitations began to run on Fernley’s state constitutional
claims at the time of its incorporation on July 1, 2001, and because Fernley did not commence this
action until June 6, 2012, more than a decade later, the Court holds that Femley’s‘state constitutional

claims are time-barred by the 4-year statute of limitations as a matter of law and that the Defendants are

therefore entitled to judgment as a matter of Jaw.™

¥ Bocause the Court holds that Fernley’s state constitutional claims are time-barred by the statute of
limitations, the Court does not need to address the Defendants’ additional arguments that Fernley’s
state constitutional claims are also time-barred by the equitable doctrine of laches.
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G. Fernley’s claims for money damages are barred by sovereign immunity,

A defendant is entitled to summary judgment when the plaintiff’s claims are barred by sovereign
immunity as a matter of law. See Hagblom v. State Dir. of Mtr. Vehs., 93 Nev. 599, 601-05 (1977). In
this case, the Defendants contend that Fernley’s claims for money damages are barred by sovereign
immunity. However, the Defendants do not contend that Fernley’s claims for declaratory and injunctive
relief are barred by sovereign immunity. See Hagblom, 93 Nev. 601-05 (applying sovereign immunity
to claims for money damages but not to claims for declaratory and injunctive relief). Therefore, the
Court’s decision that Fernley’s claims for money damages are barred by sovereign inimunity as a matter
of law does not apply to Fernley’s claims for declaratory and injunctive relief.

The Defendants contend that a political subdivision like Fernley cannot bring a lawsuit to recover
money damages against the state unless the state has waived its sovereign immunity and the political
subdivision has been given specific statutory authorization for such a lawsuit.'* The Defendants contend
that the only Nevada statute which arguably could authorize Fernley to bring a lawsuit against the state
to recover money damages is NRS 41.031(1), which is the state’s conditional waiver of sovereign
immunity for certain actions for money damages. The Defendants contend, however, that the state’s
conditional waiver of sovereign immunity is expressly limited by NRS 41.032(1), which protects the
state from claims for money damages based on any acts or omissions of its agencies, officers and
employees “exercising due care, in the execution of a statute or regulation, whether or not such statute or
regulation is valid, if the statute or regulation has not been declared invalid by a court of competent

jurisdiction.” The Defendants contend that because the state has exercised due care in the execution of

15 See Clark County v. State, 65 Nev. 490, 501 (1948) (“By the act the state waived its immunity to suit
and permitted the county to sue, and likewise definitely vested in the district court jurisdiction of the
subject matter.”); State v. Bd. of County Comm’rs, 642 P.2d 456, 458 (Wyo. 1982) (“the County
cannot sue the State, its creator, in the absence of a specific constitutional or statutory provision

authorizing such an action.”); Sch. Dist. No. 55 v. Musselshell County, 802 P.2d 1252, 1255 (Mont.
1990) (“in the absence of a specific statutory or constitutional provision, one governmental

subdivision may not sue another for damages.”). .
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the C-Tax statutes and because those statutes have not previously been declared invalid by a court of
competent jurisdiction, Fernley’s claims for money damages are barred by sovereign immunity under
NRS 41,032(1) as a matter of law, '

Femley contends that the state bears the burden of showing that it is entitled to sovereign
immunity under NRS 41'.032(1) and fhat the Defendants have not produced evidence to meet their
burden of showing that the state has exercised due care in the execution of the C-Tax statutes. Fernley
also contends that there is evidence that the state has not exercised due care in the execution of
NRS 360,695 because the state has not exercised its authority under the statute to reduce C-Tax
distributions to local governments that have experienced decreases in Both population and the assessed
value of taxable property. Under NRS 360.695, if a local government experiences decreases in both
population and the assessed value of taxable property in three consecutive fiscal years, the Executive
Director of the Department of Taxation has the authority to recommend a decrease in the C-Tax
distributions received by the local goverﬁment, but the Executive Director’s recommendation does not
become effective unless approved by the CLGF and the Nevada Tax Commission, Fernley alleges that
in exercising this authority under NRS 360.695, the Executive Director has not recommended a decrease
in the C-Tax distributions received by several local governments that have met the statutory criteria for
such a decrease, including the Cities of Mesquite and Boulder City. Fernley contends that the Executive
Director’s decisions in this regard do not reflect the exercise of due care in the execution of

NRS 360.695 when a city like Fernley has been repeatedly denied an increase in its C-Tax distributions.

16 The Defendants note that at least one state court has held that the enactment of a general law waiving
a state’s sovereign immunity for certain actions for money damages does not provide the type of
specific statutory authorization that is necessary for a political subdivision to bring a lawsuit against
the state to recover money damages. Carbon County Sch. Dist. v. Wyo. State Hosp., 680 P.2d 773,
775 (Wyo. 1984). The Defendants contend that it is questionable whether the state’s conditional
waiver of sovereign immunity in NRS41.031(1) constitutes the type of specific statutory

authorization that would allow Fernley to bring a lawsuit against the state to recover money damages.
Because the Court holds that Fernley’s claims for money damages are barred by sovereign immunity
under NRS 41.032(1), the Court does.not need to address this contention.
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The Defendants coﬁnter that Fernley has the burden to show that the state has failed to exercise
due care by proof that the state has deviated from the statutory requirements in its execution of the C-
Tax statutes with regard to Fernley. The Defendants contend that Fernley has not met its burden
because Fernley repeatedly alleges that the state has mechanically followed the statutory requirements
and has distributed C-Tax revenues to Fernley based solely on the outcome of its mechanical application
of the designated mathematical formulas in the statutes. The Defendants also contend that the issue of
whether the state has exercised (iue care in exercising its discretionary authority under NRS 360.695 to
decrease the C-Tax distributions received by other local governments has no relevance to the issue of
whether the state has exetcised due care in the execution of the C-Tax statutes with regard to Fernley.
The Defendants contend that because the state has followed the statutory requirements in the C-Tax

statutes with regard to Fernley, the state has exercised due care in the execution of the C-Tax statutes

{with regard to Fernley, and the state is entitled to sovereign immunity under NRS 41.032(1) from

Fernley’s claims for money damages.

The Court holds that Fernley’s claims for money damages are barred by sovereign immunity
under NRS 41,032(1) as a matter of law. Based on the state’s conditional waiver of sovereign immunity
in NRS 41.031(1), the state may be held liable in a civil action for damages, but such liability is
expressly subject to the statutory exceptions and limitations in NRS 41.032-41.038, which preserve the
state’s sovereign immunity in certain circumstances. See Boulder City v. Boulder Excavating, 124 Nev.
749, 756 (2008). In this case, the Defendants claim sovereign immunity under the statutory exception in

NRS 41.032(1), which provides:

[N]o action may be brought [against the State] under NRS 41.031 or against an immune
contractor or an officer or employee of the State or any of its agencies or political
subdivisions which is:

1. Based upon an act or omission of an officer, employee or immune contractor,
exercising due care, in the execution of a statute or regulation, whether or not such statute or

regulation is valid, if the statute or regulation has not been declared-invalid hy a conrt of
competent jurisdiction|.] .
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Because the statutory exception in NRS 41.032(1) is modeled on an analogous provision in the
Federal Tort Claims Act (FTCA), 28 U.S.C. §2680(a), federal cases interpreting the FTCA are relevant
in inferpreting Nevada’s statute, Hagblom, 93 Nev, at 602; Martinez v. Maruszczak, 123 Nev. 433, 444
(2007); Frank Briscoe Co. v. County of Clark, 643 F.Supp. 93, 97 (D. Nev. 1986). In interpreting the
analogous provision in the FTCA, the United States Supreme Court has stated that the exception “bars
tests by tort action of the legality of statutes and regulations.” Dalehite v. Uniled States, 346 U.S. 15, 33
(1953); see also 2 Lester S. Jayson & Robert C., Longstreth, Handling Federal Tort Claims § 12.03

(LexisNexis 2014) (collecting federal cases and stating that the exception “bars the use of a FTCA suit

to challenge the constitutionality or validity of statutes or regulations,”). The Supreme Court’s

interpretation of the exception is supported by its legislative history where Congress stated that it was
not “desirable or intended that the constitutionality of legislation, or the legality of a rule or regulation
should be tested through the medium of a damage suit for tort.” Dalehite, 346 U.S. at 29 n.21 (quoting |
séveral Senate and House reports regarding the purpose of the exception). Consequently, by enacting
the exception, Congress made clear that a clairn for damages against the government cannot be premised
on the unconstitutionality or invalidity of a statute or regulation.

The Nevada Supreme Court has taken a similar view of the statutory exception in NRS 41,032(1).
Hagblom, 93 Nev. at 603-04, In Hagblom, the plaintiff brought claims for declaratory and injunctive
relief regarding the validity of a state agency’s regulation and also claims for money damages based on |
the state agency’s implementation of the regulation. The Supreme Court upheld dismissal of the claims
for money damages based on NRS 41.032(1), which the court stated “provides immunity to all
individuals implementing the new regulation since that policy, applied with due care and without

discrimination, had not been declared invalid by a court of competent jurisdiction.” fd. at 603,

In this case, Fernley’s claims for damages against the state are the exact types of claims that the

state’s sovereign immunity under NRS 41.032(1) is intended to prohibit because Fernley’s clajms for
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damages are premised on the unconstitutionality of statutes that have not been declared invalid by a
court of competent jurisdiction. Fernley contends, however, that the Defendants have not produced
evidence to meet their burden of showing that the state has exercised due care in the execution of the C-
Tax statutes and therefore the Defendants cannot claim the protection of sovereign immunity under
NRS 41.032(1).

With regard to the issue of whether public officers have exercised due care in the execution of a
statute, federal courts interpreting the FTCA have found that the plaintiff has the burden to prove the
officers “in any way deviated from the statufe’s requirements,” and “[a]bsent any allegation of such a
deviation it cannot be said that the officers acted with anything other than due care.” Welch v. United
States, 409 F.3d 646, 652 (4th Cir. 2005). Therefore, “it is the plaintiff’s burden to show that an
unequivocal waiver of sovereign immunity exists and that none of the statute’s waiver exceptions apply
to his particular claim, If the plaintiff fails to meet this burden, then the claim must be dismissed.” Id,
at 651 (citations omitted).

The Court finds that Fernley has not met its burden to show that the state has deviated from the
statutory requirements in the execution of the C-Tax statutes with regard to Fernley. In support of its
claims, Fernley alleges that the state has mechanically followed the statutory requirements of the C-Tax
system and has distributed C-Tax revenues to Fernley based solely on the outcome of its mechanical
application of the designated mathematical formulas in fhe statutes. Thus, Fernley’s allegations do not
support a finding that the state has deviated from the statutory requirements in the execution of the C-
Tax statutes with regard to Fernley. The Court also agrees with the Defendants that the issue of whether
the state has exercised due care in exercising its discretionary authority under NRS 360.695 to decrease
the C-Tax distributions received by other local governments has no relevance to the issue of whether the

state has exercised due care in the execution of the C-Tax statutes with regard to Fernley. Therefore, the

Court holds that Fernley’s claims for money damages are barred by sovereigﬂ immunity under
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prohibiting one branch of state government from impinging on the functions of another branch of state

powers claims against the state as a matter of law because the separation-of-powers provision does not

NRS 41.032(1) as a matter of law and that the Defendants are therefore entitled to judgment as a matter
of taw on those claims. '’

H. Fernley lacks standing to bring separation-of-powers claims against the state,

A defendant is entitled to summary judgment when the plaintiff lacks standing to bring its
constitutional claims against the defendant, See Doe v. Bryan, 102 Nev. 523, 524-26 (1986), When the
plaintiff lacks standing, the plaintiff does not have the legal right to set judicial machinery in motion,

and the plaintiff is barred as a matter of law from prosecufing its constitutional claims. Heller v.

Legislature, 120 Nev. 456, 460-62 (2004).

In this case, the Defendants contend that political subdivisions like Fernley lack standing to bring
claims against the state alleging violations of state constitutional provisions unless the provisions exist
for the protection of the political subdivisions, such as provisions which protect .political subdivisions
from certain types of special or local laws. See City of Reno v. County of Washoe, 94 Nev. 327, 329-32
(1978); State ex rel. List v. County of Douglas, 90 Nev. 272, 280-81 (1974)."* The Defendants contend
that the separation-of-powers provision of the Nevada Constitution does not exist for the protection of

political subdivisions but exists for the protection of state government, not local government, by
government, Therefore, the Defendants contend that Fernley lacks standing fo bring separation-of-

exist for the protection of political subdivisions of the state.

Fernley contends that courts in other states have allowed political subdivisions to bring separation-

17 Because the Court holds that Fernley’s claims for money damages are barred by sovereign immunity
under NRS 41,032(1), the Court does not need to address the Defendants’ additional arguments that
Fernley’s claims for money damages are also barred by sovereign immunity under NRS 41.032(2).

18 See also City of New York v. State, 655 N.E.2d 649, 651-52 (N.Y. 1995) (“the traditional principle
throughout the United States has been that municipalities . ... lack capacity to mount constitutional

challenges to acts of the State and State legislation. . . . Moreover, our Court has extended the doctrine
of no capacity to sue by municipal corporate bodies to a wide variety of challenges based as well upon

claimed violations of the State Constitution.”).
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of-powers claims against the state.' Fernley contends that the cases cited by the Defendants stand for
the proposition that political subdivisions lack standing to challenge certain decisions in which the state
itself gives or takes away rights or powets to or from a local government, Fernley contends that the
cases do not stand for the proposition that political subdivisions cannot allege that the state government
has exceeded its constitutional authority in violation of the separation of powets. Rather, Femley
contends that the separation-of-powers provision protects not only the three branches of state
government but also the constitutional rights of individuals. See Bond v. United States, 564 U.S,__,
131 S.Ct. 2355, 2365 (2011) (“Separation-of-powers principles are intended, in part, to protect each
branch of government from incursion by the others, Yet the dynamic between and among the branches
is not the only object of the Constitution’s concern. The structural principles secuted by the separation
of powers protect the individual as well.”). Therefore, Fernley contends that it would undermine the
significance of the separation-of-powers doctrine if a political subdivision could not bring separation-of-
powers claims to redress injuries caused by the state to its constitutional rights. |

The Court holds that Fernley lacks standing to bring separation-of-powers claims against the state
as a matter of law. Fernley is a political subdivision of the state created for the convenient

administration of government. It is not an individual, and it does not possess the same petsonal

constitutional rights enjoyed by individuals under federal and state law:

Public entities which are political subdivisions of states do not possess constitutional
rights . ..in the same sense as private corporations or individuals. Such entities are
creatures of the state, and possess no rights, privileges or immunities independent of those

expressly conferred upon them by the state.

Randolph County v. Ala. Power Co., 784 F.2d 1067, 1072 (11th Cir, 1986) (quoting City of Safety

19 See City of Austin v. Quick, 930 S.W.2d 678, 684 (Tex. App. 1996) (holding that cities have standing
to “challenge statutes on separation of powers grounds.”); State v. Fairbanks N. Star Borough, 736
P.2d 1140, 1142 (Alaska 1987) (affirming decision in which two local governments successfully

argued that “the statute violates the principle of separation of powers.”); 1 John Martinez, Local
Government Law § 3.2 (2d ed. Supp. 2012) (“local government units are held to have standing fo

invoke the following state constitutional provisions against the state: . . . (3) separation of powers™).
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