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IN THE SUPREME COURT OF THE STATE OF NEVADA 

JERALD R. JACKSON, 
Trustee of the Jerald R. 
Jackson 1975 Trust, as 

amended; and IRENE M. 
WINDHOLZ, Trustee of the 
Irene M. Windholz Trust 
Dated August 11, 1992, 

VS. 

Appellants, 

THE STATE OF NEVADA 
STATE ENGINEER; 
EDWARD H. 
GROENENDYKE, Trustee 
of the Groenendyke 
Family Trust, 

Respondents. 

Supreme Court No. 67289 

Ninth Judicial District Court 
Case No. 08-CV-0363-E 

APPENDIX TO RESPONDENT EDWARD H. 
GROENENDYKE'S ANSWERING BRIEF VOLUME I 

Severin A. Carlson 
Nevada Bar No. 9373 
Tara C. Zimmerman 
Nevada Bar No. 12146 
KAEMPFER CROWELL 

50 West Liberty Street, Suite 700 
Reno, Nevada 89501 

(775) 852-3900 
Attorneys for Respondent, EDWARD H. GROENENDYKE 

Electronically Filed
Jul 27 2015 04:13 p.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 67289   Document 2015-22736
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No. Date/Description Page # 
1 

2 

October 21, 2012 
Errata to Exhibit 3 to the Affidavit of 
Edward H. Groenendyke in Support of 
the Claimant's Supplement to Notice of 
Exceptions to the Final Order of 
Determination Regarding Proof of 
Appropriation No. V-08850 and Motions 
1 .) Motion to Allow Repair of Facilities 
and Allocation of Costs 
2.) Motion to Recognize Stockwater 
Rights 
3.) Motion to Correct State Engineer's 
Errors in Acreage 
4.) Motion to Condition Water Rights 
and Affidavit of Edward H. Groenendyke 
in Support 
October 22, 2012 
Reply by Claimant Groenendyke Family 
Trusts in Support of Supplement and 
Motions 

RGA1 

RGA16 

DATED this 27 t• day of July, 2015. 

BY: 
SEVERIN A. CARLSON (NBN 9373) 
TARA C. ZIMMERMAN (NBN 12146) 
50 West Liberty Street, Suite 700 
Reno, Nevada 89501 
Attorneys for Respondent 
EDWARD H. GROENENDYKE, 
Trustee of the Groenendyke 
Family Trust 

Page 1 
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Supreme Court's CM/ECF electronic 

will send notification to the following: 

Gordon H. DePaoli, Esq. 
Woodburn and Wedge 
6100 Neil Road, Suite 500 
Reno, Nevada 89511 
Attorneys for Appellants 

CERTIFICATE OF SERVICE 

Pursuant to NRAP 25(1), I declare that I am an employee 

of Kaempfer Crowell and that on this 27 th day of July, 2015, I 

filed the foregoing Appendix to Respondent Edward H. 

Groenendyke's Answering Brief- Volume I through the Nevada 

filing program which 

Bryan Stockton, Esq. 
Sr Deputy Attorney General 
100 North Carson Street 
Carson City, Nevada 89701 
Attorney for Respondent 
NEVADA STATE ENGINEER 

an employee of Kaempfer Crowell 

Page 2 
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Case No. 08-CV-0363 

Dept. I 

In the Matter of the Determination of the 
Relative rights in and to the Waters of Motl 
Creek, Taylor Creek, Cary Creek (AKA Carey 
Creek), Monument Creek, and Bulls Canyo• 
Stuffer Creek (AKA Stattler Creek), Sheridan 
Creek, Gansberg Spring, Sharpe Spring, Wheelex 
Creek No. 1, Wheeler Creek No. 2, Miller Creek. 
Beers Spring, Luther Creek and Varioui 
Unnamed Sources. in Carson Valley, Douglas 
Valley, Nevada., 

ERRATA TO EXHIBIT 3 TO TIlE 
AFFIDAVIT OF EDWARD H. 
GROENENDYKE IN SUPPORT OF THE 
CLAIMANT'S SUPPLEMENT TO 
NOTICE OF EXCEPTIONS TO THE 
FINAL ORDER OF DETERMINATION 
REGARDING PROOF OF 
APPROPRIATION NO. V-08850 AND 
MOTIONS 

1.) MOTION TO ALLOW REPAIR OF 
FACILITIES AND ALLOCATION OF 
COSTS; 

2) MOTION TO RECOGNIZE 
STOCKWATER RIGHTS 

3.i •0fi0N T0 C0•CT sTATE 
ENGINEER'S ERRORS IN ACREAGE 

4.) MOTION TO CONDITION WATER 
RIGHTS 

AND AFFIDAVIT OF EDWARD H. 
GROENENDYKE IN SUPPORT 

COMES NOW Claimant, EDWARD H. GROENENDYKE AS TRUSTEE OF THE 

GROENENDYKE FAMILY TRUST (hereinafter referred to as "TRUST" or "CLAIMAINT"), by 

and through his counsel of record, T. Scott Brooke, Brooke Shaw Zumpft, and hereby submits 

Errata Sheet to Exhibit 3 attached to the Affidavit of Edward H. Oroenendyke in Support of the 

Claimant's Supplement to Notice of Exceptions to the Final Order of Determination Regarding 

Proof of Appropriation No. V-08850 and Motions filed on 21 September 2012, as follows: 

Attached is the Exhibit 3 which contains the corrected pages 2 and 7 attached to the 

Affidavit of Edward H. Groenendyke in Support of Claimant's Supplement to Notice of 

Exceptions to the Final Order of Determination Regarding Proof of Appropriation No. V-08850 

COPY -1- 
RGA 1 
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and Motions filed on 21 September 2012. The cmTection relates to APN: 1219-24-002-005, 

owned by David J. and Anna Della Rosa, pertaining to the improvement information. The mistake 

was caused by a typographical error in the APN. 

Respectfully submitted. 

Dated this 10 tu day of October 2012. 

BROOKE. SHAW-ZUMPFT 

State Bar No. 0159 
1590 Fourth Street 
P.O. Box 2860 
Minden, NV 89423 
Attorneys for Claimant 
EDWARD H. GROENENDYKE 

-2- 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of the law office of Brooke. Shaw. 

and that on the __•_ day of October 2012, I served a true and correct copy of the Zumpft preceding 

docmnent entitled ERRATA TO CLAIMANTS SUPPLEMENT TO NOTICE OF EXCEPTIONS TO 

THE FINAL ORDER OF DETERMINATION REGARDING PROOF OF APPROPRIATION NO. 

V-08850 and MOTIONS; MOTION TO ALLOW REPAIR OF FACILITIES AND ALLOCATION 

OF COSTS; MOTION TO RECOGNIZE STOCK-WATER RIGHTS; MOTION TO CORRECT 

STATE EINGINEER'S ERRORS IN ACREAGE; MOTION TO CONDITION WATER RIGHTS 

and AFFIDAVIT OF EDWARD H. GROENENDYKE IN SUPPORT as follows: 

Bryan L. Stockton 
Deputy Attorney General 
Catherine cortez Masto 
Attorney General 
Nevada Office of the Attorney General 
100 North Carson Street 
Carson City, NV 89701-4717 

Gordon H. DePaoli, Esq. 
Woodburn and Wedge 
6100 Neil Road, Suite 500 
Reno, NV 89511 

Tracy Taylor, P.E. 
State Engineer 
Division of Water Resources 
901 South Stewart Street 
Suite 2002 
Carson City, NV 89701 

X BY U.S. M_A•: I deposited for mailing in the United States mail, with postage fully prepaid, 

an envelope containing the above-identified document(s) at Minden, Nevada, in the ordinary course of 

business. 

BY PERSONAL SERVICE: I personally delivered the above-identified document(s) by 

hand deliver• to the office(s) of the person(s) named above. 

Messenger Service for delivery. 

BY FACSIMILE: 

BY FEDERAL EXPRESS ONE-DAY DELIVERY. 

BY MESSENGER SERVICE: I delivered the above-identified document(s) to Reno-Carson 

S:•LITIGATE'•Groenendyke•ldskEn'ata Suppl. Nit Of Exceptions floe 

-3- 
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Case No. 08-CV-0363-E 

Dept. I 

OCT 2 2 2012 
DOUGLAS COUNTY 

DISTRICT COURT CLERK 2012 OCT 22 PM I: h,h 

IN THE NINTH JUDICIAL DISTRICT COURT OF THE STATE OF 

in the Matter of the Determination of thd 
Relative rights in and to the Waters of Mott 
Creek, Taylor Creek, Cary Creek (AKA Carey 
Creek), Monument Creek, and Bulls Canyon, 
Stutler Creek (AKA Stattler Creek), Sheridan 
Creek; Gansberg Spring, Sharpe Spring, Wheeler 
Creek No. 1, Wheeler Creek No. 2, Miller Creek, 
Beers Spring, Luther Creek and Various 
Unnamed Sources in. Carson Valley, Douglas 
Valley, Nevada., 

REPLY BY CLAIMANT GROENENDYKE 
FAMILY TRUSTS IN SUPPORT OF 
SUPPLEMENT AND MOTIONS 

COMES NOW, Claimant, EDWARD H. GROENENDYKE AS TRUSTEE OF THE 

GROENENDYKE FAMILY TRUST (hereinafter refened to as the Groenendyke Trust or 

Claimant), by and through his counsel of record T. Scott Brooke of Brooke Shaw Zumpft, and 

presents thisReply in Support of its Supplement and Motions filed herein on 21 September 2012. 

1. Background 

The Groenendyke Trust filed its Exceptions to the State Engineer's Order of Determination 

on 25 March 2009. On 21 September 2012, after Notice from the Court of its Pretrial Conference 

Scheduling; the Groenendyke Trust filed its Supplement and Motions. On 08 October, 2012, an 

Opposition thereto was filed by Jerald R. Jackson, Trustee of the Jerald R. Jackson 1975 Trust 

("Jackson Trust"), together with the Supporting Affidavit of Jerald R. Jackson. 

The Jackson Trust pleadings contend that this Court cannot review or take action with 

regard to issues raised by the Groenendyke Trust, and disputes facts that were previously 

undisputed and in the record regarding its ownership of water rights. Jackson further apparently 

contends "chat no other person, regardless of ownership of water rights, has an interest in the 

ditches which convey such water fight across its property, and no water right owner can access its 

 COPY -I- RGA 16 
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property for any purpose without his consent. FreSher, Jackson contends that the six (6) inch pipe 

which provides water to the Groenendyke Trust and others from the Unnamed Spring is not in 

disrepair so as to impact its water flow; however, nonetheless, it agrees to repair the pipes. 

Finally, Jacl•son contends that there is no stock water right which is entitled to delivery through 

such pipe. 

The Groenendyke Trust will respond to such matters in order. 

2. The Groenendyke Trust Owns Water Rights and Appm-tenant Ditch Rights 

The Order of Determination as well as the information provided by the Groenendyke 

Trust in the Exceptions and the Affidavit of Edward Groenendyke establish, indisputably the 

aroenendyke Trust"S water rigtifS. For Jacksonto contend that the Groenendyke Trust has no 

water rights in the six (6) inch pipe from m• unnamed spring is unsupported. 

The provisions of Nevada law provide rights and remedies to water right holders, and also 

provide authority for the Court to act on such. In fact, following the filing of the Order of 

Determinatiort in the District Court by the State Engineer, the distribution of water is under the 

control of the District Court, and the State Engineer and his representatives are officers of the 

Court. NRS 533.220.1. The Groenendyke Trust has previously cited the provisions of the Nevada 

Revised Statutes which deal with the rights and obligatio•s of ditches and ditch owners. See e.g., 

NRS 536. The entire structure of that chapter, which is entitled "Regulations of Ditches and 

Canals by State Engineer," is intended to allow the proper and efficient distribution of water 

within the State for beneficial use under the State laws. 

It is incongruous for a water right holder to argue that other water right holders have no 

rights in the ditches necessary to deliver such water rights. It is further incongruous for any water 

right holder, including one who succeeds to those ownership rights by recent purchase, to contest 

long standing and recognized historical customs and usages. The Groenendyke Trust has 

suggested that the Court, in connection with this statutory procedure to adjudicate water rights, has 

-2- RGA 17 
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the necessary statutory powers to adjudicate related issues necessary for the recognition and use of 

such water rights. 

3. The Six (6) Inch Pipe from Unnamed Spring is in a State of Disrepair. 

The Affidavit of Edward Groenendyke contained a picture of a portion of the six (6) inch 

pipe which was intended to be an example of the deterioration, and supportive of Mr. 

Groenendyke's opinion that the pipe can necessarily carry less water than its design if it were not 

in a deteriorated condition. Jackson's claim that the pipe is totally functional, notwithstandh•g the 

clear damage, is difficult to understand. It is also difficult to understand Jackson's contradictory 

positions regarding the offer by the Jackson Trust to repair such pipe, while refusing access and 

while complai•zing that other parties did not participate with the Jackson Trust on another repairs. 

The Groenendyke Trust reiterates its willingness to participate to the extent of its fair share in 

access, maintenance and repairs of conmaon delivery facilities. 

4. The Established Rotation Schedule Should Not be Disturbed. 

The well recognized goal and judicial tradition of efficiency would be well served by the 

recognition that the details of deIivery are necessarily included in the adjudication of water rights. 

In this regard, the State Engineer has suggested that the historical delivery be modified in order to 

accommodate the State Engineer's determination of rights. This suggestion is apparently made 

notwithstanding the necessary recognition that the total of vested rights are impossible to use on 

the pertinent properties because of improvements thereon. In fact, Nevada law prohibits the use of 

water rights beyond beneficial use or beyond what is necessary for such, irrespective of 

ownership. 'NRS 533.060.1. It is clearly established that beneficial use is the limit of the right to 

the use of the water. NRS 533.035. See also/V/• 533.070. Further, State law recognizes and 

encourages the historical practice of rotation, in order to more economically use available water. 

-3- RGA 18 
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NRE 533.075. While vested rights are protected, such right is still subject to the limit of beneficial 

use. See NRS 533.085. 

The Groenendyke Trust reiterates its Exception to the suggestion of the State Engineer that 

the historical m•d long standing and accepted rotation schedule be modified, based upon m•d as a 

required result of, the State Engineer's Determination. That Determination should instead have 

recognized such rotation, based upon the practical limitations of use and the rotation established 

by the owners in accordance with both State law and the provisions of the federal Alpine Decree. 

5. Conclusion. 

The Groenendyke Trust requests that the Court exercise its power to remedy issues 

pertail±•g t6 or caused by the State Engineer's Order of Determination Changes which are not 

requested and which are contrary to existing established practice are counter-productive: Changes 

which enable efficient and cooperative utilization of existing rights should be encouraged. 

Respectfully submitted. 

Dated this 22 na day of October 2012. 

BROOKE- SHAW-ZUMPFT 

By: 

•" 
T. SCOTT BROOKE, ESQ. 
State Bar No. 0159 
1590 Fourth Street 
P.O. Box 2860 
Minden, NV 89423 
Attorneys for Claimant 
EDWARD H. GROENENDYKE 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of the law office of Brooke Shaw 
Zumpft and that on the 22 na day of October 2012, I se•-ved a true and correct copy of the preceding 
document entitled CLAIMANT GROENENDYKE FAMILY TRUSTS REPLY IN SUPPORT 
OF SUPPLEMENT AND MOTIONS as follows: 

Nhu Nguyen 
Deputy Attorney General 
Catherine cortez Masto 
Attorney General 
Nevada Office of the Attorney General 
100 North Carson Street 
Carson City, NV 89701-4717 

Gordon H: DePaoli, Esq. 
W0odburn and Wedge 
6100 Neil Road, Suite 500 
Reno, NV 89511 

Jason King, P.E. 
State Engineer 
Division of Water Resources 
901 South Stewart Street 
Suite 2002 
Carson City, NV 89701 

[ X BY U.S. lVIAIL: I deposited for mailing in the United States mail, with postage fully prepaid, 

an envelope containing the above-identified document(s) at Minden, Nevada, in fl•e ordinary course of 

business. 

BY PERSONAL SERVICE: I personally delivered the above-identified document(s) by 

hand delivery.to the office(s) of the person(s) named above. 

[ BY FACSIMILE: 

BY FEDERAL EXPRESS ONE-DAY DELIVERY. 

BY MESSENGER SERVICE: 

Messenger Service for delivery. 

I delivered the above-identified document(s) to Reno-Carson 

$:kLITlGATE•GroenendykekPlds\Groenendyke'• Kepty in Suppt of Supplement & Motlons.doe 
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