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POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION FOR SUPPLEMENTAL BRIEFING  

Supplemental briefing is warranted where, as here, both prejudice and the 

potential for inconsistent results arise after original briefing has occurred, but before 

this Court has rendered a decision on the originally-briefed points. See, Davidson v. 

Steffens, 112 Nev. 136, 139911 P. 2d 855 (1996) (acknowledging appropriateness of 

supplemental briefing in case where appellant was forced to file motions to 

supplement points on appeal and file supplemental briefing after action by another 

party prejudiced appellant after appeal had been filed); see also, McNelton v. State, 

115 Nev. 396, 416, 990 P.2d 1263, 1276 (1999) (Court would have allowed 

supplemental pleading and addressed claims that were raised for first time on appeal 

upon showing of good cause and prejudice); Colwell v. State, 118 Nev. 807, 59 P. 3d 

463 (2002) (citing McNelton for same proposition). 

Specifically, Real Party in Interest, Samantha's Remedies recently learned of 

three matters before the Eighth Judicial District which deal — as a matter of first 

impression — with the interpretation and review of the Department of Health and 

Human Services, Division of Health and Human Services' ("Division") 

implementation of Nev. Rev. Stat. § 453A.320, et seq. and the actions taken in 
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furtherance thereof.' The precise issue currently before this Honorable Court is 

whether the inconsistent pleadings filed in the GB Sciences I Litigation, the GB 

Sciences II Litigation, and the Acres Litigation, and the resulting rulings that have 

occurred, since oral argument in the instant matter, warrant further relief beyond what 

was originally requested yet consistent with the objective sought by Samantha's 

Remedies in filing the Petition for Judicial Review. 

Indeed, after this Court heard oral argument in the instant matter on October 6, 

2015, the plaintiff in the Acres litigation received a ruling from the Eighth Judicial 

District on October 8, 2015, which it then used as a means by which to intervene into 

the GB Sciences I litigation. The court in the GB Sciences I litigation then applied the 

Acres litigation ruling in such a way as to prejudice both Samantha's Remedies and 

confuse the interpretation of Nev. Rev. Stat. § 453A.320, et seq. Furthermore, this has 

created a potential for inconsistent results among the Eighth Judicial District itself. In 

response, on November 25,2015, Samantha's Remedies moved to intervene in the GB 

1 The three cases are: GB Sciences Nevada, LLC v. State of Nevada, Division of 
Public and Behavioral Health of the Department of Health and Human Services, et 
al., Case No. A-14-710597-C ("GB Sciences I litigation") and Acres Medical, LLC 
v. Nevada Department of Health and Human Services, Division of Public and 
Behavioral Health, et al., Case No. A-15-719637 ("Acres litigation"). The 
plaintiff in the GB Sciences 1 litigation actually filed another action on December 
2, 2015, styled GB Sciences Nevada, LLC v. State of Nevada, Division of Public 
and Behavioral Health of the Department of Health and Human Services, et al., 
Case No. A-1 5-728448-C ("GB Sciences II litigation"). All three cases were filed 
in the Eighth Judicial District in the District Court for Clark County, Nevada. 
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Sciences I litigation to preserve its rights, as well as to stay that litigation pending this 

Court's consideration of the issues. For this Court's review and consideration, 

Samantha's Remedies respectfully attaches its Motion to Intervene as Plaintiff 

Pursuant to Nev. R. Civ. P.24 and Motion to Stay Proceedings Pending Resolution of 

Supreme Court Proceedings. This Motion, which remains currently pending, includes 

a briefing of the procedural facts, as well as a statement evidencing the impact of the 

GB Sciences I litigation and the Acres litigation on both the interests of Samantha's 

Remedies as well as judicial economy. (See Attachment 1). 2  

While Samantha's Remedies originally took the position — and still takes the 

position — that the Division is not entitled to the extraordinary relief that the Division 

seeks, the inconsistent treatment of Medical Marijuana Establishments in the GB 

Sciences I, GB Sciences II, and Acres litigations since this Court heard oral argument 

raises new issues which mandate separate extraordinary relief on behalf of Samantha's 

Remedies. Accordingly, Samantha's Remedies respectfully requests authority to file 

supplemental briefings to address the new issues raised by the lower court's 

inconsistent treatment of Medical Marijuana Establishment matters, and to request 

2 It should be noted that the Motion to Intervene of Samantha's Remedies does not 
include reference to the GB Sciences II Litigation, which was not filed at the time 
Samantha's Remedies took action to intervene and stay the pending litigation. GB 
Sciences II Litigation was filed on December 2, 2015, but seeks the same remedies 
sought in the GB Sciences I Litigation. 
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additional extraordinary writ relief warranted by the same. Without question, 

Samantha's Remedies will be greatly prejudiced unless this Court takes action to 

consider not just the original points raised in the Writ, but also the new issues raised 

by the inconsistent treatment of Nev. Rev. Stat. § 453A.320, et seq. by the Eighth 

Judicial District in the GB Sciences litigation and Acres litigation. Unfortunately, a 

ruling without consideration of the additional inconsistent treatment at the lower court 

level will have the practical effect of creating the potential for duplicative litigation 

which will require consolidation at a later date, when either the affected parties or the 

Petitioner appeals, ultimately congesting the appellate system and prolonging the 

resolution of any matters dealing with the implementation of Nev. Rev. Stat. § 

453A.320, et seq. 

CONCLUSION  

For the reasons asserted above and based on the attached exhibit, Real Party in 

Interest, Samantha's Remedies respectfully requests that this Court order 

supplemental briefing on the inconsistent treatment by the Eighth Judicial District of 

Medical Marijuana Establishments and the implementation of Nev. Rev. Stat. § 

453A.320, et seq., as well as the additional extraordinary relief on behalf of 

Samantha's Remedies necessitated by the same. 
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Dated this 4 th  day of December 2015. 

COOPER LEVENSON, P.A. 

By /s/ Kimberly Maxson-Rushton 
KIMBERLY MAXSON-RUSHTON 
Nevada Bar No. 005065 
6060 Elton Avenue, Suite A 
Las Vegas, Nevada 89107 
(702) 366-1125 
FAX: (702) 366-1857 
Attorney for Real Party in Interest 
Samantha, Inc. d/b/a Samantha's 
Remedies 
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CERTIFICATE OF SERVICE  

I hereby certify and affirm that I am an employee of Cooper Levenson, P.A., 

and that on this  HIi   day of   -ae e,  	, 2015, a true and correct copy of the 

foregoing Motion for Supplemental Briefing of Samantha Inc. d/b/a Samantha's 

Remedies was filed electronically with the Nevada Supreme Court. Electronic 

Service of the foregoing document shall be made in accordance with the Master 

Service List as follows: 

Adam Paul Laxalt, Attorney General 
Linda C. Anderson, Chief Deputy Attorney General 

555 E. Washington Avenue, #3900 
Las Vegas, NV 89101 

Attorney for Petitioners 

Eighth Judicial District Court 
Douglas Smith, Judge 

200 Lewis Avenue 
Las Vegas, NV 89155 

An employee of Cooper Levenson, P.A. 
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ATTACHMENT 1 

ATTACHMENT 1 



MINV 
KIMBERLY MAXSON-RUSHTON 
Nevada Bar No, 005065 
COOPER LEVENSON, P..A, 

3 6060 Elton Avenue, Suite A 
Las Vegas, Nevada 89107 

4 (702) 366-1125 
FAX: (702) 366-1857 

5 Attorney for Petitioner-Intervenor 
kruShton@copperlevensomeoin 

Electronically Filed 

11/25/2015 01:50:56 PM 

CLERK OF THE COURT 

6 

7 

8 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

9 GB SCIENCES NEVADA, LLC, a Nevada 
limited liability company, 

CASE NO. A-14-710597-C 
DEPT NO. XX 

10 
Plaintiff, 	 M0717ION OF SAMANTHA INC, (1/b/a 

11 VS. 	 SAMANTHA'S REMEDIES TO 
INTERVENE AS PLAINTIFF PURSUANT 

12 STATE OF NEVADA, DIVISION OF 	TO NRCP 24 AND MOTION TO STAY 
PUBLIC AND BEHAVIORAL HEALTH OF PROCEEDINGS PENDING 

13 THE DEPARTMENT OF HEALTH AND 	RESOLUTION OF SUPREME COURT 
HUMAN SERVICES; CITY OF LAS 	PROCEEDINGS, 

14 VEGAS, a municipal corporation and political 
subdivision of the State of Nevada; NUIXAF 	Date of Hearing: 

15 CLV DISPENSARY, LLC, a Nevada limited 	Time of Hearing: 	  
liability company; DOES 1-10, and ROE 

16 ENTITIES 1-100, inclusive, 

Defendants. 

COMES NOW, Petitioner-Intervenor SAMANTHA INC., d/b/a SAMANTHA'S 

REMEDIES, ("Samantha's Remedies") by and through its attorney of record, KIMBERLY 

MAX:SON-RUSHTON of the law firm COOPER LEVENSON, P.A., and respectfully moves this 

Court for leave to intervene as of right in this matter pursuant to Nevada Rule of Civil Procedure 24 

in order to assert the claims as set forth in the attached Intervenor Complaint (attached as exhibit 4), 

and to stay the proceedings pending the resolution of a previously-pending petition for extraordinary 

writ relief befbre the Supreme Court of Nevada. This Motion is made necessary due to the fact that 

this Court recently granted intervention to another party, ACRES MEDICAL, LLC ("Acres") on 

November 9, 2015, and the Court granted Plaintiff GB Sciences Nevada, I.,LC's ("GB Sciences") 

Motion for Summary Judgment, in part, while awarding a Provisional Certificate to Acres Medical, 
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1 thereby  prejudicing  Samantha's Remedies' interest in a Provisional Certificate which is the subject 

2 of a currently-pending  matter before the Nevada Supreme Court at Docket No. 67423, arisin g  from 

3 Samantha Remedy's Petition for Judicial Review in this District, case no. A-14-710874-J. 

4 	This Motion is further made and based on the pleadin gs and papers on file herein, the 

5 Memorandum of Points and Authorities submitted herewith and an y  oral argument that may  be had 

6 at the time of hearin g  of this matter. 

Dated this 25th day  of November 2015. 

COOPER LEVENSON, P.A, 

By  /s/ Kimberly.Maxson-Rushton 
.1qmpvRLY MAXSON-RUSIIION--  
Nevada Bar No. 005065 
COOPER LEVENSON, PA. 
6060 Elton Avenue, Suite A 
Las Vegas, Nevada 89107 
(702) 366-1125 
FAX: (702) 366-1857 
Attorney  for Petitioner-Intervenor 

NOTICAXIIOTION 

TO: ALL PARTIES OF INTEREST: 

PLEASE TAKE NOTICE that the undersi gned will brin g  the above and fore going  

MOTION OF SAMANTHA INC. d/b/a SAMANTHA'S REMEDIES' TO INTERVENE AS 

PLAINTIFF PURSUANT TO NRCP 24 AND MOTION TO STAY PROCEEDINGS 
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1 PENDING RESOLUTION OF SUPREME COURT PROCEEDINGS before Department 

2 No. XX of the EIGHT JUDICIAL DISTICT COURT on the 30 	day of  Dec 	. 2015, at 

3 8 : 30 a.m. or as soon thereafter as counsel can be heard. 

4 	Dated this 25th day of November 2015. 

COOPER LEVENSON, P.A. 
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By 1st Kimberly;Maxson-Rushton 	 

KIMBERLY MA . XSON-RUSIIION 
Nevada Bar No, 005065 
COOPER LEVENSON, P.A. 
6060 Elton Avenue, Suite A 
Las Vegas, Nevada 89107 
(702) 366-1125 
FAX: (702) 366-1857 
Attorney Ibis Petitioner-Intervenor 

MEM()IMNPILMLOF POINTS AND 1.'t,IDTIORITIEN 

I. 

STATEMENT OF FACTIS, 

In 2013, Senate Bill 374 was passed providing for the registration of medical marijuana 

establishments authorized to cultivate or dispense or manufacture edible marijuana products or 

marijuana-infused products for sale to persons authorized to engage in the medical use of 

marijuana. Senate Bill 374 was codified at NRS Chapter 453A. Under NRS § 453)4020, et seq., the 

Department of Health and Human Services, Division of Public and Behavioral Health ("the 

Division") was tasked with processing and ranking applications for Medical Marijuana 

Establishments ("MMEs") for each local jurisdiction in Nevada. This included three types of 

MMEs: Dispensaries, Cultivation, and Production Facilities. The Division, as well as each local 

jurisdiction, played a role in the ultimate licensing of MMEs. Specifically, the local jurisdiction 

was tasked with considering issues such as site plans, zoning and proximity to other business or 

facilities, while the Division focused on public health, public safety, and marijuana as a medicine. 
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At or around the time NRS § 453A.322 was enacted, Senator Tick Segerblom called a. 

meeting of the Advisory Commission on the Administration of Justice's Subcommittee on the 

Medical Use of Marijuana. Daring that meeting, Chad Westom of the Division stated that the 

Division "will receive all the applications of people who apply across the state. [The Division would 

come up with the highest . . . rankings in Clark County and issue provisional certificates." Mr. 

Westom went on to state that ". , . the State process was merit based and it followed the statutes and 

regulations." Mr. Westom made it clear that the intent behind the law was that if one of the highest 

ranked applicants was denied, the Division would issue a provisional registration certificate 

"Provisional Certificate" to the next ranked applicant. 

In accordance with its responsibilities, Defendant CITY OF LAS VEGAS ("City of Las 

Vegas") enacted Ordinance No. 6321 and 6324 to establish zoning regulations, licensing regulations, 

and standards for MME locations. In addition, the City of Las Vegas issued a Medical Marijuana 

Business License Application Form (the "Las Vegas Application"). The Division issued its own 

application packet (the "Division Application"), which provided a detailed explanation as to what 

was required to be contained within each application, While the Division was allowed to accept all 

applications submitted, under NRS § 453A.322, the Division could only issue a Provisional 

Certificate if the applicant's application demonstrated compliance with the local jurisdictions zoning 

criteria and if the applicant otherwise met the requirements established by NRS/NAC Chapter 

453A. As applicable to the City of Las Vegas, provisional certificates were granted only to the top 

twelve ranked applicants. 

Petitioner-intervenor SAMANTHA INC., doing business as SAMANTHA'S REMEDIES, a 

domestic corporation (hereinafter "SAMANTHA'S REMEDIES"), submitted an application with the 

Division and with the City of Las Vegas, as did GB Sciences, as well as many other entities, several 

of which are parties to the instant litigation. Following an application process and review period, the 

Division and the City of Las Vegas engaged in a ranking process whereby Samantha's Remedies, 

Inc., was not included as part of the top twelve applicants, nor was GB Sciences. 

On December 2, 2014, GB Sciences initiated the instant litigation, styledUi Science's 

NevadgAISLy.„28,tag:-Of Nevads. ll)lvision of Puhlic and Behavioral ,.:Health oagillortment of 
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1 Health an Ulu 	 a.1:2  Case No, A-14-710597-C ("the instant litigation"), by filing a 

2 Complaint against the Division and two other applicants for declaratory and injunctive relief, a 

3 petition for judicial review, and a petition for writ of mandamus, to enjoin the Division from issuing 

4 actual Registration Certificates to NuLeaf and Desert Aire, who had been ranked higher than GB 

5 Sciences, on the grounds that those applicants had not complied with the requirements of NRS 

6 Chapter 453A and the subsequent applications issued by the Division and the City of Law 

7 Vegas. GB Sciences also requested that a Provisional Certificate be issued to GB Sciences, as the 

8 next highest ranking eligible candidate. On or about December 5, 2014, GB Sciences filed its First 

9 Amended Complaint to include the City of Las Vegas. On or about December 11, 2014, GB 

10 Sciences filed a Motion for Preliminary and Permanent Injunction, which as heard and denied on 

11 December 31., 2014, 

12 	On or about December 8, 2014, Samantha's Remedies filed a Petition for Judicial Review of 

13 the "application decision" of the Division in the case styled Samantha  lite.. dibta . Sainantha!s 

14 Remedies v._ Denartment of Health and Human fierv_ices Nevada Division o_ Arablig and I'lettpipt:p1 

15 lIcalth .:Me ical MattuatABstablishment Prowarn, No A. 14-710874-J. (see Exhibit 1, Petition for 

16. Review). The petition was premised on the grounds that the Division's review and ranking of the 

17 application was resulted in denial of its application for a Medical Marijuana Dispensary, challenged 

18 the Division's actions as inconsistent with and exceeding the statutory and regulatory authority set 

19 forth in NRS 453A, and were arbitrary and capricious. Samantha's Remedies also challenged the 

20 Division's refusal to reconsider the previously submitted application after the 90-day application 

21 review period ended as set forth in NRS 453A.322. 

22 	On December 24, 2014, the Division filed a motion to dismiss Samantha's 

23 Remedies' petition for judicial review, which Samantha's Remedies opposed on January 12, 

24 2015. The Court heard oral argument on the motion to dismiss on January 27, 2015, and on 

25 February 13, 2015, issued an Order denying the Division's motion to dismiss. The Court. agreed that 

26 "judicial review must be available for this administrative decision." (Exhibit 2, February 13, 2015 

27 Order.) On February 18, 2014, the Division filed a Petition for Writ of Mandamus Or In The 

28 Alternative Prohibition, seeking extraordinary writ relief, before the Supreme Court of Nevada, 

CLAC 3265871i 
	 5 



I styled Department,Of Health and HumanServicesDivision of -Public. and BehavionIttliolth v..Ejettt  

2 Judicial District Court of the State dagda,  et at.  Docket No. 87423, Samantha's Remedies was 

3 named as a real party in interest. Samantha's Remedies filed an opposition on April 19, 2015, and 

4 the Supreme Court heard oral argument on the writ petition on October 6, 2015, As of the date of 

5 this filing, the Supreme Court has not issued a ruling on the issue. 

6 	Meanwhile, in the instant litigation, on or about April 1, 2015, Desert Aire was dismissed as 

7 a defendant in the instant litigation, without prejudice, on the grounds that GB Sciences had 

8 determined that Desert Aire was not a necessary party as GB Sciences would still be in the top 12 

9 applicants for the City of Las Vegas even if Desert Aire did not lose its Provisional Certificate, as 

10 long as Nuteaf was eliminated. 

11 	On or about October 9, 2015, the Honorable Judge Elissa Cadish of the Eighth Judicial 

12 District gave notice of an Order issued October 8, 2015 in the case styled Acres .Medkal, LLC v.  

13 , Nevada .Department of Health and Human .Serviees,Pivisiono f Public az1U,13chayinral :Health, et .aln 

14 No. A-15-719637, a separate case initiated by ACRES MEDICAL, LLC ("Acres Medical") against 

15 the Division for largely the same reasons underlying the instant litigation, as well as Samantha's 

1.6 Remedies' petition for review. As part of the October 8, 2015 Order (attached hereto as Exhibit 3), 

17 Judge Cadish granted Acres 11/ledical's petition for mandamus and ordered that Acres Medical be re- 

18 ranked to Number 13, thereby affording Acres Medical the status of being next in line if any of the 

19 top 12 dispensary applicants became ineligible to receive a Provisional Certificate, Though 

20 Samantha's Remedies was named in that matter and requested a stay of proceedings, the court 

21 declined to stay the proceedings. 

22 	On or about October 19, 2015, Acres Medical filed a Motion to Intervene in this case, having 

23 also applied for an MME Dispensary Provisional Certificate with the Division but having been 

24 ranked outside the top 12 applicants. On November 9, 2015, Acres' motion to intervene in the 

25 instant litigation was granted. Shortly thereafter, this Court issued an order granting partial summary 

26 judgment to GB Sciences, Nevada, LLC ("GB Sciences") which stripped Nuleaf of its eligibility for 

27 a Provisional Certificate, and as a result moved Acres Medical from Number 13 on the list, thereby 

28 awarding Acres Medical a Provisional Certificate to Acres Medical ahead of GB Sciences. On or 

CLAC 326587 	 6 



1 about November 16, 2015, GB Sciences moved this Court for leave to file a Second Amended 

2 Complaint to bring Desert Aire back into the instant litigation, because the November 9, 2015 Order 

once again made Desert Aire a party whose ranking affected GB Sciences, 

Essentially, Judge Cadish's October 8, 2015 Order acted in concert with this Court's 

5 November 9, 2015 Order to allow Acres to jump in front of both GB Sciences and Samantha's 

6 Remedies, whose petition for review still remains pending before the Supreme Court on a pending 

7 writ petition. For these reasons, it is respectfully submitted that Samantha's Remedies be permitted 

8 to intervene in this matter, and that this Court grant a stay of the instant litigation's proceedings 

9 pending resolution of the Supreme Court's consideration of the pending writ petition. 

10 

11 	MOTION TO INTERVENE AS A PLANTI FF - LEGAL Aurnor ITV. 

12 	A. LEGAL STANDARD FOR INTERVENTION 

13 	Intervention is governed by Nev. Rev. Stat. § 12.130 and NR.C.P. 24(4 Nev. Rev. Stat. § 

14 12.130 allows, before a trial commences, any person who has an interest in the matter in litigation, in 

15 the success of either of the parties, or an interest against both to intervene in an action under the 

16 Nevada Rules of Civil Procedure. N.R..C.P, 24 governs those situations in which a party may 

intervene in an action as of right or permissively. Specifically, N.R.C.P. 24(a) states: 

Upon timely application anyone shall be permitted to intervene in an action: (1) 
when a statute confers an unconditional right to intervene; or (2) when the 
applicant claims an interest relating to the property or transaction which is the 
subject of the action and the applicant is so situated that the disposition of the 
action may as a practical matter impair or impede the applicant's ability to 
protect that interest, unless the applicant's interest is adequately represented by 
existing parties. 

N.R.C.P. 24(b), on the other hand, states that: 
Upon tun 1)  application anyone May be 'permitted to interVehefil an Attion: (1) 
when a statUte enders a c,s-onditiontil right to interVcno; or (2) when 201 

:applkutnt's claim or defense and the main action have a quesdon of law or rad 
in common. In exercising its discretion the court shall consider whether the 
intervention will unduly delay or prejudice the adjudication of the rights of the 
original parties. 

27 
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1 The Nevada Rules of Civil Procedure are largely based on the Federal Rules of Civil Procedure and 

2 thus, federal case law is "strong persuasive authority" regarding questions of their 

3 interpretation. Pox. : :Mgmt.,ett& v,Titor Title Ens. ck, 118 Nev. 46, 52 (Nev. 2002). It is not 

4 uncommon for Nevada courts to look to federal interpretations of Federal Rule of Civil Procedure 

5 24, governing intervention, when construing N.R.C,P. 24. ATTL tIPMSLASSUL C.:t).t  v. Eighth Aidl 

6 Dist.-Coag 122 Nev, 1229, 1241-42 (Nev. 2006). 

	

7 	Moreover, federal courts construe the intervention rules "broadly in favor of proposed 

8 intervenors." Allernsmane'y  v. J.Sj •QestSery1ç , 630 F.3d 1173, 1179 (9th Cir. 2011) 

9 (quoting United.  States v. City.  ofjeos . .Angeles,  288 F.3d 391, 397 (9th Cir. 2002)). This is done 

10 because a "liberal policy in favor of intervention serves both efficient resolution of issues and 

11 broadened access to the courts." Id.. 

	

12 	In considering an intervention as of right or permissive intervention, the threshold 

13 determination is whether the intervention was timely; "ftlimeliness is a determination that lies within 

14 the sound discretion of the trial court." :Lawler - v. Ginoehlo, 94 Nev. 623, 626 (Nev. 1978); see also 

15 clplaiky.,._Eighth Judicki  DiatricLcsturj, 92 Nev. 454, 456, 552 P.2d 488 (1976). Moreover, as our 

16 Supreme Court has recognized, "Timeliness' is not a word of exactitude or of precisely measurable 

17 dimensions. The requirement of timeliness must have accommodating flexibility toward both the 

18 court and the litigants if it is to be successfully employed to regulate intervention in the interest of 

19 justice." Lawler,  94 Nev. at 626 (quoting McDoold L 3j. loyjnO Cb„  430 F.2d 1065, 1074 (5th 

20 Cir. 1970)). The most vital point in determining timeliness is the extent to which the existing 

21 parties' rights will be prejudiced if there was any delay in filing the motion to intervene. The most 

22 important question to be resolved in the determination of the timeliness of an application for 

23 -  intervention is not the length of the delay by the intervenor but the extent of prejudice to the rights of 

24 existing parties resulting from the delay. Id. Generally, however, "intervention is timely if the 

25 procedural posture of the action will allow the intervenor to protect its interest." LQ Mui  

	

26 	GroUp  &tate .of LoMastrO), 124 Nev. 1060, 1070, n. 29 (Nev. 2008). 

	

27 	Once timeliness has been determined, to successfully intervene under N.R.C.P. 24(a)(2), an 

28 applicant must meet four requirements: "(1) that it has a sufficient interest in the litigation's subject 

MAC 326587u 	 8 



matter, (2) that it could suffer an impairment of its ability to protect that interest if it does not 

2 intervene, (3) that its interest is not adequately represented by existing parties, and (4) that its 

3 application is timely," Am. Home Assur..e!o., 122 Nev. at 1235. Put another way, the entity must 

4 have an interest in the matter in litigation that it would either gain or lose by direct legal operation 

5 and effect of the judgment which might be rendered in the action between the original 

6 parties:  Harlan v. Eureka Mining Co.,  10 Nev. 92, 1875 Nev. I,EXIS 7 (Nev. 1875). (decision under 

7 former statute). Whether the petitioner has met those four requirements is within the district court's 

8 discretion. Id, 

By intervening, the applicant becomes a party to the action in order to do one of the three 

following things: (1) join the plaintiff in the complaint's demand; (2) resist, with the defendant, the 

plaintiffs claims; or (3) make a demand adverse to both the plaintiff and the defendant, Ain. Home 

Assur,cA, 122 Nev. at 1235, n. 12. As such, N.R.C.P. 24(c) also requires that "[a] person desiring 

to intervene shall serve a motion to intervene upon the parties as provided in Rule 5. The motion 

shall state the grounds theretbr and shall be accompanied by a pleading setting forth the claim or 

defense for which intervention is sought." 

Permissive intervention pursuant to N.R.C.P. 24(b) requires that the Court determine, in its 

discretion, that (1) "an applicant's claim or defense and the main action have a question of law or 

fact in common"; and (2) the intervention will not "unduly delay or prejudice the adjudication of the 

rights of the original parties." 

In exercising its discretion to determine whether intervention pursuant to N.R.C.P. 24 is 

appropriate, this Court is empowered to promote the "liberal policy in favor of intervention [which] 

serves both efficient resolution of issues and broadened access to the courts." Because Samantha's 

Remedies satisfies the criteria for both intervention as of right and permissive intervention, this 

Court should grant the instant motion in order to allow Samantha's Remedies to protect its interests. 

See Am, Home. Amr, CO,, 122 Nev. at 1237-38 (once court establishes that intervention criteria are 

satisfied, intervention should be granted in order to allow it to protect its interests). 

/ / / 

/ / / 
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B. SAMANTHA'S REMEDIES SHOULD BE PERMITTED TO INTERVENE. 

1. Intervention AmtattighllstApepemperjeaetetklet' ett„„e_tlis Case. 

Samantha's Remedies seeks intervention as of right because it has a significant interest in the 

a. The :Motion to ktervertc is 

 there is no question that the instant Motion to Intervene is both timely and satisfies the 

requirements espoused by the Am. flotne.:Asstir. Coe court for intervention pursuant to N.R.C.P. 

24(a)(2). First, this intervention is timely, as this intervention is taken as a result of the prejudice to 

Samantha's Remedies arising out of the Order of this Court dated November 9, 2015. The prejudice 

is compounded due to the fact that the Nevada Supreme Court has yet to render a decision on the 

matter pending before it, leaving Samantha's Remedies in limbo, so to speak, without any means by 

which to protect its interest in a Provisional Certificate, while the instant litigation moves forward 

granting remedies to other intervening parties and effectively giving those parties an advantage over 

Samantha's Remedies. Indeed, Samantha's Remedies has in good faith awaited a decision in the 

Supreme Court; however, without one on the horizon, it has become clear that continued action in 

this instant litigation threatens to severely prejudice Samantha's Remedies. It is clear that the 

procedural posture of the action — only a small period of time after the Court's November 9, 2015 

Order and before trial — will allow Samantha's Remedies to protect its interest in a Provisional 

Certificate, thereby rendering this motion timely under LoMastro. 

Moreover, none of the parties will be prejudiced by the filing of this motion, given that it has 

been filed as soon as possible after the real threat of prejudice arose as a result of this Court's 

November 9, 2015 Order, and prior to any trial in compliance with Nev. Rev. Stat. § 12.130. Indeed, 

intervention in this matter will not delay the resolution of this lawsuit; as an applicant itself, 

Samantha's Remedies has every interest in the expeditious and economic resolution to this case, so 

long as it is fair and addresses all of the relevant parties in interest. Accordingly, because 

Samantha's Remedies' motion to intervene is timely, this Court is well within its discretion to grant 

intervention. 
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b. Samantha's Remedies Has a StronLittmatin-the Outcome.. .Ail t,Stm 

Samantha's Remedies also satisfies the second prong for intervention of right, which requires 

the applicant to possess a "sufficient interest in the litigation's subject matter," or a "significantly 

protectable interest". AM. Flame .68.31,1r. Co.,  122 Nev. at 1235. 

Here, there is no question that Samantha's Remedies has a "sufficient interest in the 

litigation's subject matter." The subject matter of this case is the Division's processing and ranking 

of applications from Medical Marijuana Establishments, and the provision of Registration 

Certificates and/or Provisional Certificates themselves. Samantha's Remedies, as an applicant for a 

Registration Certificate and/or Provisional Certificate, was ranked just below the cut-off point 

defined by the Division, and clearly has a "sufficient interest" in this subject matter, and has a 

personal stake in the outcome of this Court's handling of such. Indeed, any decision this Court 

makes will have a direct impact on Samantha's Remedies' position in line for a Registration 

Certificate and/or a Provisional Certificate. As such, the second criteria for intervention as of right is 

satisfied. 
C. Samantha's Remedies' Interest Could jkimmisi!OILIL.,,e gatosits tw_gisitutLir 

The third element of N.R.C.P. 24(a)(2) requires that Samantha's Remedies demonstrate that 

it will "either gain or lose by the direct legal operation and effect of the judgment which might be 

rendered in the suit between the original parties." 51g,111,10,1z..fheaaNall.I3:ank of MV., 64 Nev. 292, 

304-05 (Nev. 1947) (quoting jiwjap v. Ettrekklaitikg Cc). 10 Nev, 92, 94-95 (Nev, 1875). Here, it 

is literally impossible for Plaintiffs to achieve the result they seek without harming Samantha's 

Remedies' interests. Samantha's Remedies is uniquely situated such that the piece-meal 

consideration of various entities' applications will run the risk of forcing Samantha's Remedies' 

ranking further down the list simply by virtue of its absence from this particular litigation, as is 

already the case after this Court's November 9, 2015 Order. Absent intervention, Samantha's 

Remedies lacks any ability to protect its interest, and the resulting prejudice will be 

significant. Indeed, while Samantha's Remedies awaits a decision on the pending Supreme Court 

matter to determine whether its petition for review may move forward — effectuating even more 

piece-meal litigation affecting the rights of multiple applicants — Samantha's Remedies has "no 

CLAC 326587I.1 
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1 alternative forum where [it] can mount a robust defense of" its interests. State  *...111beloot, 450 F.3d 

2 436, 442 (9th Cir. 2006). This "practical disadvantage to the protection of their interest . warrants 

3 their intervention as of right." Saunders  v. Superior Court in & for :Marictma Crity.  510 P,2d 

4 740,742 (Ariz. 1973), Samantha's Remedies clearly stands to gain or lose directly by the effect of 

5 any judgment in this action, and as such satisfies the third element for intervention as of right. 

d. • Samantha's Remedies'.  interestsAmilt iiattEllgittgk 
Parties.  

Finally, the existing parties do not and cannot — adequately represent the interests of 

Samantha's Remedies. Plaintiff GB Sciences is in direct competition with Samantha's Remedies for 

the same reason — both are applicants as MMEs seeking a Registration Certificate and/or a 

Provisional Certificate from the Division. It is the Division's processing of Samantha's Remedies' 

application and that of other applicants that has given rise to this litigation, and the other parties — 

such as Acres and NuLeaf — are similarly situated in direct competition with Samantha's 

Remedies. Such factual circumstances are far beyond the minor showing required for the fourth 

prong, which requires only that an applicant show that the representation afforded by existing parties 

"may be" inadequate. Ann - florne Assurance •o., 122 Nev. At 1231-32 (citing Trbovich  v. United 

Mints.Wfarkers, 404 U.S. 528, 538 n.10, 92 S. Ct. 630, 30 L. Ed. 2d 686 (1972)). 

Each of the applicants stands to gain or lose from a decision favorable to any one of the other 

applicants, and as such not a single existing party will have any stake in protecting Samantha's 

Remedies' interests; indeed, each of the existing parties stands to gain from a judgment that is 

unfavorable to Samantha's Remedies' interest. Accordingly, the fourth and final criteria for 

intervention as of right is satisfied, and intervention pursuant to N.R.C.P. 24(a)(2) is warranted. 

2. PerntissiV. Intervention is Similar! Warranted., 

Even if this Court determines that Samantha's Remedies has not satisfied the criteria for 

intervention as of right, Samantha's Remedies alternatively seeks permissive intervention under 

N.R.C.P. 24(b)(2), which provides that intervention is appropriate upon timely intervention when (1) 

an applicant's claim or defense and the main action have a question of law or fact in common; and 

28 
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(2) when the intervention will not "unduly delay or prejudice the adjudication of the rights of the 

original parties." 

As discussed in Section 11.13.1.a above, Samantha's Remedies' motion is timely. The 

remaining two criteria are also satisfied. 

a. Samantha's Remedies' Claims Share ( ommon C it:8110mi of...4nt4ud Fact 

Samantha's Remedies' claims share a question of law or fact in common with the main 

action. Specifically, the central question of law asks this Court to determine the propriety of the 

Division's review and processing of the applications from MMEs, as well as its implementation of 

the relevant statutory authority. As such, Samantha's Remedies' claims will involve only those legal 

issues which are already before this Court, seeking the same remedies and relief sought by the 

original plaintiff. 

b. 'Samantha's-Rea dg' 	Motitni 	ltatoalizsiti.,_. 

Additionally, Samantha's Remedies has acted expediently to ensure that there is no delay in 

this litigation. Indeed, allowing Samantha's Remedies to intervene will not prejudice the existing 

parties, but do the exact opposite by aiding the Court in resolving the issues at stake by providing 

this Court a more complete factual base with which to assess the questions of law presented to it. As 

such, the Court will no longer be required to make determinations in a vacuum — and without 

consideration of other applicants' positions — but will be able to make them with as many facts as 

possible, with consideration of all relevant parties' interests. 

Ill. 

MOTION TO STAY 

LEGAL AU17FIORITY 

A. LEGAL STANDARD FOR GRANTING A STAY OF PROCEEDINGS 

Stays are governed by N.R.A.P. 8, which provides that an applicant must move a district 

court first for "a stay of the judgment or order of or proceedings in, a district court pending appeal 

of resolution of a petition to the Supreme Court for an extraordinary writ[1" N.R.A.P. 8(a)(1)(A). 

As already stated, Samantha's Remedies is a party to litigation which is currently pending 

before the Supreme Court on a petition for extraordinary writ relief filed, by the Department of 
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I Health and Human Services, Division of Public and Behavioral Health. The questions of law and 

2 underlying facts giving rise to that extraordinary writ relief petition are the same as those which 

3 underlie the instant litigation, and as such, a stay of the instant proceedings pending resolution of the 

4 Supreme Court proceedings is appropriate pursuant to N.R.A.P. 8(a)(1 )(A). 

	

5 	Though N.R.A.P. 8(c) offers guidance to appellate courts in determining whether a stay 

6 pursuant to Rule 8 is appropriate, such guidance is instructive to this court. See, e.g., Mikohn  

7 (iaming corR. v. McCrea, 120 Nev. 248, 250 (Nev. 2004) (holding that factors to be considered by 

8 appellate courts are applicable to other situations, such as arbitration, recognizing the unique nature 

9 of interlocutory appeals and the importance of stays on lower court proceedings pending 

10 resolution). Specifically, a court is to consider the following factors in deciding whether a stay is 

11 appropriate: (1) whether the object of the appeal or writ petition will be defeated if the stay or 

12 injunction is denied; (2) whether appellant/petitioner will suffer irreparable or serious injury if the 

13 stay or injunction is denied; (3) whether respondent/real party in interest will suffer irreparable or 

14 serious injury if the stay or injunction is granted; and (4) whether appellant/petitioner is likely to 

15 prevail on the merits in the appeal or writ petition. N.R,A.P. 8(c). 

	

16 	B. THE INSTANT PROCEEDINGS SHOULD BE STAYED. 

	

17 	The unique facts underlying the instant litigation make for a situation in which each of the 

18 factors for a stay is well satisfied, and the Court is well within its discretion to grant a stay. 

	

19 	The threshold factor to be considered is what the object (or the purpose) of the pending writ 

20 petition is, and whether it will be defeated if this stay is denied. The Mikohn court explained that the 

21 "object of an appeal" is taken from the order giving rise to the appeal or writ petition. 120 Nev. at 

22 252. In the pending Supreme Court matter, the object of the pending writ, petition is to determine the 

23 means by which a district court may review the actions of the Division in processing applications for 

24 MME ' s. If the instant litigation were to proceed without a stay, it would necessarily defeat the 

25 object of the pending writ because it has the potential to reach a result that is at odds with the 

26 pending writ petition. As such, the first factor of N.R..A.P. 8(c) weighs in favor of granting a stay, so 

27 that this District Court may subsequently proceed with the benefit of the Supreme Court's 

28, interpretation of the very proceedings that form the basis for this instant litigation. 

CLAC 3265871.1 
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The second and third factors -- whether either party will suffer irreparable or serious harm — 

generally do not play significant roles in the decision as to whether to issue a stay, because 

3 "Normally, the only cognizant harm threatened to the parties is increased litigation costs and 

4 delay," Mikolin ,  120 Nev, at 253. However, increased litigation costs, even if substantial, and delay 

do not constitute irreparable harm. Id. While none of the existing parties to this litigation will suffer 

6 any irreparable harm or prejudice as the result of a stay of proceedings, Samantha's Remedies will 

7 suffer irreparable and serious harm if a stay of proceedings is denied, It is for the same reasons 

8 discussed above in Sections I.B.1.b-d, Samantha's Remedies will be severely prejudiced and will 

9 suffer serious injury if these proceedings are permitted to proceed while the writ petition remains 

Ri pending in the Supreme Court. 

11 	Indeed, Samantha's Remedies is uniquely situated such that the piece-meal consideration of 

12 various entities' applications will run the risk of forcing Samantha's Remedies' ranking further 

13 down the list simply by virtue of this particular litigation, as is already the case after this Court's 

14 November 9, 2015 Order. Absent a stay, the continued litigation of the instant case while 

15 Samantha's Remedies awaits a decision on the pending Supreme Court matter will only effectuate 

16 extremely uneven and piece-meal litigation affecting the rights of multiple applicants. Arguably, 

17 should these proceedings move forward without the benefit of a Supreme Court decision on the 

18 pending writ petition, even judicial economy will suffer significantly. Thus, in order to promote 

19 judicial economy and ease of administration, a stay is necessary to avoid the untenable situation in 

20 which various district courts will be required to assess the situations of various applicants without 

any way of knowing how entities are actually ranked, without guidance from the Supreme Court as 

22 to the issues, and without all of the relevant facts. As such, the third factor weighs heavily in favor 

23 of a stay. 

24 	Finally, the fourth factor — the likelihood that the pending writ petition will prevail on the 

25 merits — is a neutral factor. As the issue before the Supreme Court is a matter of first impression, it 

26 is difficult to assess the likelihood of success. Just as in the Mikohn ease, in which the Court could 

27 not assess the likelihood of success on the merits, stay is warranted based on the fact that denial of a 

28 stay will defeat the object of the pending writ petition, will cause irreparable harm to Samantha's 
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1 Remedies, and will significantly reduce judicial economy, this Court should stay the instant 

2 proceedings until such time as the Supreme Court has resolved the pending writ petition. 

	

3 	 IV. 

	

4 	 CONCLUSION  

	

5 	Petitioner SAMANTHA IN C., d/b/a SAMANTHA'S REMEDIES, respectfully asks the 

6 Court to grant its motion to intervene as plaintiff, and to stay the proceedings pending resolution of 

7 the matter currently pending before the Nevada Supreme Court. 

	

8 
	

Dated this 25th day of November 2015. 

	

9 
	

COOPER LEVENSON, P.A. 

10 

11 

12 
By /s/ Kimberly Mason-Rushton 	 

	

13 
	 KIMBERLY MAX:SON-RUSHTON 

Nevada Bar No. 005065 

	

14 
	 COOPER LEVENSON, P.A. 

6060 Elton Avenue, Suite A 

	

15 
	 Las Vegas, Nevada 89107 

(702) 366-1125 

	

16 
	 FAX: (702) 366-1857 

Attorney for Petitioner-Intervenor 
17 
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KLE_MFIC  AMES  FALVaCkl 

Pursuant to NRCP 5(4 I certify that I am an employee of COOPER LEVENSON, P.A., and 

that on this 25th day of November, 2015, I did cause a true copy of the foregoing MOTION OF 

SA:MANTRA INC. dibia SAMANTIIA'ILLEMEMIBI1 	 INTERVENE AS PLAINTIFF 

PURSUANT TO NRCP 24 AND :MOTION TO S' AY PROCEEDINGS ,PENDING 

RESOLUTION 'OE SUPREME COURT PROCEEDINGS to be served by e-serving a copy on 

all parties registered and listed as Service Recipients in Wiznet, the Court's online, electronic filing 

website, pursuant to Administrative Order 14-2, entered by the Chief Judge, Jennifer Togliatti, on 

May 9, 2015. 

,•"7 

— 	 
An employee of Cooper Gevenson, P.A. 
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EXHIBIT "1" 



Electronically Filed 

12108/2014 04:51:40 PM 

2 

3' 

4 

1 PET 
KIMBERLY MAXSON.RUSITION 
Nevada Bar No. 005065 
COOPER LEVENSON P.A. 
6060 Elton Avenue, Suite A 
Las Vegas, Nevada 89107 
(702) 366-1125 

5 FAX: (702) 366-1857 
Attorney for Petitioner 

6  krusliton@cooperlevensor3,coni 

CLERK Or THE COURT 

A-14-71087 4—J 
VIII 

DISTRICT COURT 

CLAIM COUNTY, NEVADA 

CASE NO. 
DEPT. NO. 

Samantha Inc., d/b/a Samantha's Remedies, a 
Domestic Corporation, 

Petitionc-T. 
V6, 

Department of Health and Homan Services 
Nevada Division of Public and Behavioral Health, 
Medical Marijuana Establishment Program, 

Respondent(s), 
• t-S 	 •• • • 	 • • 

PETITION FOR JUDICIAL REVIEW 

7 

8 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

4,4) 

24 

25 

26 

27 

28 

COMES NOW, Petitioner, SAMANTHA INC, d/b/a SAMANTHA'S REMEDIES, 

('Satn antha's Remedies") by and through its stwriey, KIMBERLY MAXSON-R.USHION, of the 

law firm of COOPER LEVENSON, PA., and hereby petitions this Court for judicial review of the 

..applieation decision of the DEPARTMENT OF HEALTH AND HUMAN SERVICES, NEVADA 

DIVISION OF PUBLIC AND BEHAVIORAL. HEALTH, MEDICAL MARIJUANA MEDICAL 

MARIJUANA ESTABLISHMENT PROGRAM ("Division") in the administrative matter identified 

by the Division as Reference No, 98468144852415974273, 

This Petition for Judicial Review is filed pursuant to Nevada Revised Statute ("NRS") 2338. 

130, which provides for judicial review of contested final decisions in Administrative Agency Cases, 

See, NR.S 2338.032. 

CL AC 2715t..16. t 



Petitioner submits that the Division's review and ranking of the suNect Application resulted in 

2 the denial of a provisional approval of said Application. As such Applicant is precluded from being 

3 issued a Medical Marijuana Establishment CMME") registration certificate, necessary in order to 

4 . operate a MME Dispensary in the City of Las Vegas. Accordingly, Petitioner submits that the 

5 Divisions actions in this instance are inconsistent with and have exceeded the statutory and regulatory 

6 .authority set forth in NRS and NAC 453A, and arc. without question arbitrary and capricious, 

7 Furthermore, the Division's refisal to reconsider the previously submitted application is contrary to 

8 the terms and provisions set forth in NRS 2338.130(4), as well as to the specific. representations made 

9 by Division representative, Chad West= at the July 9, 2014, meeting of the AdViaory . Collmii,s4A0 

10 on . ..... . Mministrgunr ..oljaal9est4comtniftee. 	MAW 0±30..or NtitiltAte,  As a result of the 

11 notice from the Division on November 18, 2014, that there would be no ftirther consideration of 

12 applications filed during the August 2014 filing period, Petitioner construes said letter as the agency's 

13 "final decision" therefore, this Petition is timely filed. See, NR.S 2338.130(4). 

14 1/1 

15 

16 /II 

17 

18 

19 

20 

21 

22 

23 

24 

25: 

26 

27 

28 

Please see attached Exhibit I, letter to All Affected Local Governmental Jurisdictions" from 
Division Administrator R. Whitley dated November 18, 2014. 

2  It should be noted that Mr. Western's statement were made prior io the mandatory ten (10) day 
application filing period, August 5-18, 2014. 
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I 	The glaring inconsistencies and •unlawful acts enumerated herein are demonstrative of the 

2 Division's failure to provide Applicant with a fair and impartial review of its Application, consistent 

3 with the all applicable statutes and regulations, Accordingly, Petitioner, Samantha's Remedies 

4 submits that the Division's actions, relative to the review and ranking of its application, coupled with 

5 the failure to reconsider said Application, violate the statutory authority contained in both NRS 

6 453A.322 and NRS 233B.1 30. Therefore, Petitioner respectfully requests that this Honorable Court 

7 'remand the matter back to the Department of Health and I:finnan Services Nevada Division of Public 

8 and Behavioral Health, Medical Marijuana Establishment Program for further review on the 

91 underlying Application of Samantha's Remedies, Reference No. 9846&144852415974273, 

14) Application Identifier D003. 

DATED this 8 th  day of December, 2014, 

Respectfully submitted, 
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19 

coopelIMM0 

14411140N 1;103:MN-RUSH10N, ESQ, 
Bar No, 005065 
6060 Elton Avenue, Suite A 
Las Vegas„ Nevada 89107 
Attorneys tbr Petitioner 
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I 

2 

3 	Pursuant to NRCP 5(1)), I certify that lam employee of COOPER LEVENSON, PA, and 

that on this leh  day of December, 2014, I did cause a true and comet copy of the foregoing 

5 SAMANTHA INC. d/bla SAMANTHA'S REMEDIES PETITION FOR JUDICIAL REVIEW to 

6 be placed in the United States mail, with first class postage prepaid thereon and addressed as 

7 follows; 

9 

.10 

1.1 

. Department of Health and Human Services 
Nevada Division of Public and Behavioral Health, 
Medical Marijuana Establishment Program 
4150 Technology Way 
Carson City, Nevada 89706 

Nevada Attorney General 
555 E. Washington Blvd,, Suite 3900 
Las Vegas, Nevada 89101 
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STATE NEVADA 
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wood mow to thz. next matted toplicant if a .Toold jorisdieilan did riot provide zoi'llng or 
bulliness Iklaskse aPPrOVA, tlq& t*Bli surf had not (MIrd tiwne-ed for th ir. 911-day 

Plicntion review ix:riot .' for a compipte review of all 519 establishment application$, 

:n r Divil:tio:). objectively socired and ranked the MME applioations, for well 	ccon. 'fl 

Eli,vgiimi'.' 	'IN) i fl1 hcaith•kiki•publip., 	 0441440: 
fbr 2y,diottlpiipoth,4; _por 	 S.O.atows: CM,C5) ..C.Atalikir 4S A., 	ty..oalatk,ry.  

the INV4ion m?.g.liaAtedint400e.d the 	the evatieine, ed 	dbociqpluisl. of thc. ' 
1 Th nag of0FrtatVg; intp*a.i:g.:t: 010 I...0,MOV).'4k"y; V.06010 '-‘..p.raing  .-k*,41*.: 4 tjtA.KA.E.  

tho e  t int16;k.i•Kknl . 	 tiriMaiirq*mUlm , iplOM.S.%r..1AtrOg 
dig  .0ie.rk.t11 	 fOr 	NINti. 

 imflI' petk 	111 wrg I 	pe 	çd the the2.4th:itority-tZtiOd 
applieaticto, reVre:w: po'rkid. 

N1Z. 453A.324 	ing0.5c .  feevisrom tii.Apqrgo& 	"Ow ..faOrlitictad AbSt-tho 
Division 1.)an isNt,t,e etadi a:ouidy, Fordwo, NRS 453A.22 uii tlw Division W aft 
ntovisionalert flites iot WO than 90 doyn atler meeivitig iuapplicalkm. At thi$ time, the 
Division does not have the authority to move down to thc,, next ranked applicant if MI applioant 
who 'received !-A PrOSqi!,i0ital ttfr i diNualified, or to iaso..e: P.11,1Y Additiorid provisional 

becres.th.%e the t.b.1 90-clay.npsilicmiou rizview. period .(A14n.r.A. 5 ID klovenibur 3, 2014) 

11113  ohlMod. Them•Rxe: Oertam Prior 0 ,f11T1'it0icat011O hV RPM stialT only pal-lab:1W to the 
appli twi ri-,,view period, 

if the local goverarrAwM jprif;diction tow. 	tte 	L1C licenses dow:i not issite 0 Aos111u3s 
limn= to the rill:Now:By approved MME, the estAtigilment cannot operam Aelxivdim• to 
NAC 453A:324, the Division may revoke the regisiration p .i.,;rrificate if the establishoiant. hnot 

.... . ............ 



• •VI-I • 

trift*.filtatrfANTle. 	tInd i0  utlftlAKI 
'Xii1VngIuluTPV 

‘Slonoixis 

lyziry W INeisoovolpnrpmiu kintumb 
:cosaod.i4,p moue 41ft tin 0) pop',..ai ate vq.maodefp iwuomppp .71 	xeptimo pow pod 

utimpudtfif Xu[han iloti 13 till I.Mth) 111m 110M...qr.( oIti 	s(630•11.v 

---taltc:OTT4:1'40t 	,PEr 100 /NAtofil  
polpoisuci 	prrtuAN Ittenvicht 	put3 	̀f, 30c1M40.1:4. 111.04 :1:ki.P.101.a 	kqtrwa iimommlo 

ig)otoehh3) 



EXHIBIT "2" 



Electronicaily Filed 
02/13/2015 03:38:32 PM 

4 

1 OM 
KIMBERLY MAXSON-RUSHTON 

2 Nevada Bar No, 005065 
COOPER LEVENSON, P.A. 
6060 Elton Avenue, Suite A 
Las Vegas, Nevada 89107 
(702) 366-1125 

5 FAX: (702) 366-1857 
Attorney for Petitioner 

6 krusliton(cD,cooperlevenson,com 

7 

CLERK OF THE COURT 

8 

9 

10 
Samantha Inc., dlbla Samantha's Remedies, a 
Domestic Corporation, 

DISTRICT COURT 

CLAIM COUNTY, NEVADA 

CASE NO. A-14-7108744 
DEPT NO. VIII 

11 Petitioner, 

12 
	 ORDER DENYING DEFENDANT'S 

MOTION TO DISMISS 
13 Department of Health and Human Services 

Nevada Division of Public and Behavioral 
Health, Medical Marijuana Establishment 
Program ;  

Respondent(s), 

Respondent, STATE OF NEVADA and the DEPARTMENT OP HEALTH AND HUMAN 

SERVICES, DIVISION OF PI,IBLIC AND BEHAVIORAL HE.,;ALTH'S (hereinafter "Division") 

having filed a Motion To Dismiss Petitioner's Petition for Judicial Review pursuant to Nevada Rules 

of Civil Procedure ("NRCP") 12(B), and the matter having come before the Court for oral argument 

on January 27, 2015, Kimberly Maxson-Rushton of the law firm Cooper Levenson PA. appearing 

on behalf of Petitioner SAMANTHA INC„ d/bla SAMANTHA'S REMEDIES, ("Samantha 

Remedies") and Chief Deputy Attorney General, Linda Anderson appearing on behalf of 

Respondent, the Court finds as tbliows: 

THAT Petitioner filed a Petition for Judicial Review of an administrative decision denying 

its application for a medical marijuana establishment registration certificate, 

THAT Petitioner seeks review of the application review and ranking process, claiming the 

02 I 0 IF; P 0;3 29 

14 

15 
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administrative denial, which allows no opportunity for a hearing, was arbitrary and capricious rather 

than fair and impartial. 

THAT Respondent's motion seeking dismissal of the petition is based on the claim that 

administrative decisions like this one are not subject to judicial review because judicial review is 

reserved for contested cases, cases in which legal rights, duties, or privileges are determined after an 

opportunity for a hearing. Furthermore, Respondent asserts that registration certificates for medical 

marijuana establishments involve revocable privileges, not legal rights, for which no opportunity for 

hearing has been established, and therefore judicial review is not available. 

THEREFORE having heard arguments from both parties, and after reviewing the record, the 

Court finds that judicial review must be available for this administrative decision. 

THEREFORE, the COURT ORDERS, Respondent's Motion to Dismiss is hereby DENIED. 

The parties may proceed with the Petition for Judicial Review, 

IT IS HEREBY ORDERED that Defendant's Motion to Dismiss is DENIED.. 

DATED this 	11  	day of February 2015, 

2 

3 

4 

5 

6 

7 

Submitted By: 

COOPER LEVEMON, P.A. 
f 

r. 	 • 	 • / 	• 	• 

KIMBERLY LAW. f'SONI:.iWSIVP5R 
Nevada Bar No. 005065 
COOPER LEVENSON, P.A. 
6060 Elton Avenue, Suite A 
Las Vegas, Nevada 89107 
(702) 366-1125 
FAX: (702) 366-1857 
Attorney for Petitioner 
krushton@cooperlevenson.com  
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CLERK OF THE COURT 
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ORDG 
MARK E. FE:RRARio (NV Bar 41625) 
LANDON WINER (NV Bar #13368) 
0 RF.ENH ERG IRA LiR10,1„1,,P 
3773 Howard Hughes Parkway, Suite 400 North 
1.4S 'Vegas, NV 89169 
Telephone: (702) 792-3773 
Facsimile: (702) 792-9002 
E-mail: ferrariont@gilaw,eorn  

lernerl&tlaw, corn 

Counsel lbr Ploin•Yeittioners 
Aerey Medical, LW and ,4cres 	L.Le 

DISTRICT COURT.' 

CLARK COUNTY, NEVADA 

11 

12 

13 

14 

ACRES MEDICAL, LLC, a Nevada limited 
liAbility c6.:itt1Ony;:iend ACRES 
OULIIV:VtION LLCa'Ne.vokia limited 
liability company, 

1?.laintiffs/Petitioners, 

Case No,: A-15-719637;.W 
Dept, No,: VI: 

ORDER GRANTING P1AINTIFF8 1  
PETITION FOR MANDAMUS 

4 

.5 

10 

22 

23 

24 

25 

26 

27 

NEVADA Dry A.R'iMENT OF HEALTH 
A NDHUMAN.SEXV ICES: DIVISION OF 

HEAUfl-f„ 

17 	 'Defendant/ Respondent, 

And 

NI NG, 1.1.-C; NULEAV 	CULTIVA'IlON:  
THE mr D'\'flN 01 N EVADA LLO ., 

20 CANNABIS RENAISSANCE GROUP, TIC; 
M D1Vl i OPMI < I I I 	r), 

NNEL:RA L. NI iqmc IN At., SOLUTI ON'S, L1,,C4 
CIRIEN.  I U I PRODUCTIQN$, 	OVGA. 

NI \) ADA NA .FURAL MEDIC:INES, 
QRCIC/NR.D$ 
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MEDICAL ADVOCATES. 1.,.L.C.; PRINK) 
:1)1S1'IINSARY; DOE, PNT'llItS 1-5; ROE 
turrnEs 1-4,140V F.NFIVES 1-16, 
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Defendants,/ 
Real Parties In Interest, 	1 
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1 	On September 29, 2015, at 8:30 a.m., Plaintiffs' Petition for Mandamus ("Petition") came on 

2 before the Honorable Judge Elissa F. Cadish in Department 6 of the above-captioned Court. Mark 

3 Ferrari°, Esq. and Landon Lerner, Esq. appeared for Plaintif -fs, and Linda Anderson, Esq. appeared for 

4 the Nevada Department Of Health And Human Services, Division Of Public And Behavioral Health 

5 (the "Division"). After reviewing the pleadings and papers on file in this Action, hearing argument at 

6 the time of the hearing, and good cause appearing therefore, the Court made the following findings: 

	

7 	1, 	Plaintiffs submitted to the Division multiple applications to operate Medical Marijuana 

8 Establishments ("MME"), including Application 0011 to operate a medical marijuana dispensary in 

9 the City of Las Vegas (the "Application"); 

	

10 	2. 	The Division was obligated to score and rank accurately all MME applications 

	

11 	submitted to the Division; 

	

12 	3, 	One of the categories considered by the Division in scoring applications was 

13 Organizational Structure; 

	

14 	4. 	Plaintiffs submitted the same information on all of its applications, including the 

15 Application, for the Organizational Structure category; 

	

16 	5. 	Despite having information indicating that the Application should have received a 

1 7 score of 41.3 in the Organizational Structure category, the Division gave the Application a score of 

18 0 in the Organizational Structure category; 

	

19 	6. 	The Division gave Plaintiffs' other applications with the exact same information in the 

20 Organizational Structure category a score of 41.3 for the Organizational Structure category; 

	

21 	7. 	The Division's failure to review all of the information in its possession that would 

22 have resulted in the Division giving the Application a score of 41.3 in the Organizational Structure 

23 category was an arbitrary and capricious exercise of the Division's official duties; 

	

24 	8. 	Had the Division performed properly its official duties in scoring the Application, it 

25 would have included an additional 41.3 points for the Organizational Structure category; 

	

26 	9. 	Had the Division performed properly its official duties in scoring the Application, the 

27 Application would have received a score of 167.3; 

28 I II 
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10, Had the Division performed properly its official duties in scoring the Application, the 

7 Application would have been ranked number 13; 

3 	11. Additional dispensary registrations from the State of Nevada and licenses from the 

•4 :C ity of Las Vegas may become available to Plaintiffs to operate, a medical marijuana dispensary in. 

the City of Las Vegas such that a Mitre to grant mandamus would result in prejudice and a 

6 substantial likelihood of significant harm to Plaintiff:5; 

7 	12. Plaintiffs withdrew their Petition :regarding their cultivation applicEttiOns. 

8 	NOW THEREFORE, IT IS HEREBY ORDERED that Plaintiffs' Petition is GRANTED. 

9 	IT IS FURTHER ORDERED that: 

10 	1. 	The Division will rewire the Application and include 41.3 points for the 

Organizational Structure category; 

2. The DiVision will reseore the Application and assigi it a score of 1673; 

3. The Division will re-rank officially the Application at number 13; and 

4. Plaintiffs' alternative relief is now moot and mandamus is the final judgment in this action, , 

IT IS SO ORDERED. 

DATED this  •  day of October, 2015, 

Respectfully submitted by: 

GREENBERG TRAuno, [LP 

.$ 

. 	„ 	. 
1v1,00::'PERRARR) (sry Hat P1625) 
LANboN LERNER(NV Bar 013368) 
3773 Hovvard Hughes ParkWay, Suite 400N 
Las Vegas, NV 89169 
Counsel Ibr Plaint /T 
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1 Approved as to form: 

2 	OFFICE OF THE ATTORNEY GENERAL 

3 
	ADAM PAUL LAXALT 

y..friAzte-e"- 
5 	.1NDA C. ANDERSON (NV Bar #4090) 

Chief Deputy Attorney General 
555 E. Washington Avenue, #3900 
Las Vegas, NV 89101 
Counsel fin. the Division 
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1 COMP 
KIMBERLY MAXSON-RUSHTON 

2 Nevada Bar No. 005065 
COOPER LEVENSON, P.A. 

3 6060 Elton Avenue, Suite A 
Las Vegas, Nevada 89107 

4 (702) 366-1125 
FAX: (702.) 3664857 

5 Attorney for Petitioner-Intervenor 
6 krushton@cooperlevenson.com  

7 
	

DISTRICT COURT 

8 
	

CLARK COUNTY, NEVADA 

9 GB SCIENCES NEVADA, LLC, a Nevada 
limited liability company, 

10 

CASE NO. A-14-710597-C 
DEPT NO. XX 

Plaintiff. 	 COMPLAINT OF SAMANTHA INC. dibia 
11 
	 SAMANTHA'S REMEDIES AS 

VS. 
	 INTERVENOR 

12. 
SAMANTHA INC,, d/b/a SAMANTHA'S 

13 REMEDIES, a Nevada limited liability 
company, 

14 
Intervenor-Plaintiff, 

15 	VS. 

STATE OF NEVADA, DIVISION OF 
PUBLIC AND :BEHAVIORAL HEALTH OF 
THE DEPARTMENT OF HEALTH AND 
HUMAN SERVICES; CITY OF LAS 
VEGAS, a municipal corporation and political 
subdivision of the State of Nevada; NULEAF 
CLV DISPENSARY, LLC, a Nevada limited 
liability company; DOES 1-10, and ROE 
ENTITIES 1-100, inclusive, 

16 

17 

18 

19 

20 

Defendants. 

COMES NOW, Intervenor as Plaintiff SAMANTHA INC., d/b/a SAMANTHA'S 

REMEDIES, ("Samantha's Remedies"), a Nevada limited liability company, by and through its 

attorney of record, KIMBERLY MAXSON-RUSIITON of the law firm COOPER LEVENSON, 

P.A., and brings this Intervenor Complaint, and alleges and avers as follows: 

21 

22 

23 

24 

25 

26 

27 

28 
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I 
	 PARTIES 

	

2 
	

1. 	Plaintiff, GB SCIENCES NEVADA, LLC ("GB Sciences") is a Nevada limited 

3 liability company located in Clark County, Nevada. 

	

4 	2. 	Intervenor Plaintiff, SAMANTHA INC., d/b/a SAMANTHA'S REMEDIES 

5 ("Samantha's Remedies") is a Nevada limited liability company located in Clark County, Nevada, 

	

6 	3, 	Defendant, STATE OF NEVADA, DIVISION OF PUBLIC AND BEHAVIORAL 

7 HEALTH OF THE DEPARTMENT OF HEALTH AND HUMAN SER VIES, (the "Division") is an 

8 agency of the State of Nevada. 

	

9 	4. 	Upon information and belief, Defendant DESERT AIRE, WELLNESS, LLC ("Desert 

10 Aire") is a Nevada limited liability company doing business in Clark County, Nevada. 

	

11 	5, 	Upon information and belief, Defendant NULEAF CLV DISPENSARY, LLC 

12 ("Nulear) is a Nevada limited liability company doing business in Clark County, Nevada. 

	

13 I 	6, 	Upon information and belief, Defendant ACRES MEDICAL, LLC ("Acres Medical") 

14 is a Nevada limited liability company doing business in Clark County, Nevada. 

	

15 	7, 	Upon information and belief, Defendant CITY OF LAS VEGAS ("City") is a 

16 municipal corporation and political subdivision of the State of Nevada. 

	

17 	8, 	The true names and capacities whether individual, corporate, associate or otherwise 

18 of Defendants named herein as DOES 1 through 100 inclusive, and ROE ENTITIES 1 through 100, 

19 inclusive, and each of them, are unknown to Intervenor-Plaintiff who therelbre sues those 

20 Defendants by such fictitious names. Intervenor-Plaintiff is informed, believes, and thereon alleges 

21 that each of the Defendants designated herein as a DOE or ROE ENTITY are one or more of the 

22 applicants improperly or unlawfully issued a provisional registration certificate for the operation of a 

23 medical marijuana establishment in the City of Law Vegas by the Division. In addition, or in the 

24 alternative, Intervenor-Plaintiff is informed, believes, and thereon alleges that each of the 

25 Defendants designated herein as a DOE or ROE ENTITY are one or more of the parties to the 

26 Division's proceeding challenged by Intervenor-Plaintiff's Petition for Review asserted in the case 

27 styled 1,;:ginatulviglEt$Amantha's.  Remcdles  D5,314„ttment.411.01ilvand.filithan :;-ervitts 

28 hipys.d.LI)ivision of - PLIblic andlichg.lijoral licalth,.Megical  Marijuana  Establishinolymin, No. 
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A. 14-7108744. 

2 	9, 	Venue is proper in this Court pursuant to N.R.S. § 13.020(3) and N.R.S. § 

3 233N.130(2)(b), in that this is the county where the case, or some part thereof, arose and the 

4 aggrieved party resides. 

5 	 GENERAL ALLEGATIONS 

6 	10, 	In 2013, the Nevada Legislature passed Senate Bill 374, which, in part, provided for 

7 the registration of medical marijuana establishments ("MMEs') authorized to cultivate and dispense 

8 marijuana and marijuana infused products t those persons authorized to use medicinal marijuana. 

11. The Nevada Legislature codified Senate Bill 374 in NRS Chapter 453, et seq. 

12. As part of NRS Chapter 453A, the Nevada Legislature tasked the division with 

protecting the people of Nevada's general welfare, health and safety through the registration of 

medical marijuana establishments and medical marijuana establishment agents. 

13. The Division, as well as the local jurisdiction, played a role in the ultimate licensing 

of MMEs. 

14. In order to achieve this purpose, the Division, in conjunction with various Nevada 

counties, municipalities, interested parties, and Nevada citizens, worked extensively to create a 

regulatory framework for implementing and enforcing NRS Chapter 453A, et seq., in a fair and 

balanced manner. 

15. This effort resulted in the passage and implementation as of April 1, 2014, of NAC 

453A.010, et seq., which provided the necessary regulations for the application, review, approval, 

and ultimate registration of a medical marijuana establishment in accordance with the requirements 

of NRS Chapter 453A. 

16. Specifically, the local jurisdiction was tasked with considering issues such as site 

plans, zoning and proximity to other business or facilities while the Division focused on public 

health, public safety, and marijuana as medicine. 

CITY OF LAS VEGAS' APPROVAL PROCESS 

17. The City of Las Vegas was allotted twelve (12) MME Dispensaries and 

correspondingly twelve (12) provisional certificates of registration (the "Registration Certificates") 

9 

10 

11 

12 

13 

14 

15:  

16:  

17 

18 

19 

20 

21 
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27 
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were issued by the Division. 

18. In addition to the responsibilities of the Division, the City of :Las Vegas, like several 

other Nevada cities, towns, and counties, was tasked with the responsibility of considering and 

approving "local" issues relating to the registration of a Medical Marijuana Establishment such as 

"site plans, project descriptions, zoning, and proximity to other business or facilities," as well as 

business licensing. 

19. In accordance with such responsibilities, the City Council of the City of Las Vegas 

enacted Ordinance No. 6321 to establish zoning regulations and standards for medical marijuana 

establishments. 

20. The City Council of the City of Las Vegas also enacted Ordinance No. 6324 to 

establish licensing regulations and standards for medical marijuana establishments. 

21. In addition, the City of Las Vegas prepared and issued a separate application packet 

for any person wishing to obtain the required special use permit and business licensing for the 

operation of a medical marijuana establishment in the City of Las Vegas ("Las Vegas Application"). 

22. Accordingly, forty-three (43) applicants filed applications seeking the City of Las 

Vegas' approval for zoning and licensing of a medical marijuana establishment to dispense medical 

marijuana. 

23. Plaintiff, Intervenor-Plaintiff, and Defendants Nuleaf, Desert Aire, and Acres Medical 

were five (5) of the applicants. 

24. On October 28, 2014, the City Council of the City of Las Vegas held a special 

meeting to consider each applicant for a special use permit for a proposed medical marijuana 

dispensary. 

25. The City of Las Vegas granted a special use permit to twenty-seven (27) applicants, 

including Plaintiff. 

26. The City of Las Vegas denied ten (10) applicants, including Nuleaf, a Special Use 

Permit. 

27. Six applicants, including Desert Aire, withdrew their applications prior to the City 

Council's October 28, 2014 special meeting. 
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1 	28. 	Upon information and belief, the City of Las Vegas thereafter informed the Division 

2 of those applicants granted a special use permit and those applicants denied a special use permit by 

3 the City of Las Vegas. 

	

4 	 THE DIVISION'SAPPLICATION AND MPR.OV.AL  PROC. 

	

5 	29. 	NRS Chapter 453A.322(2) requires any person who wishes to operate a MME in 

6 Nevada to submit to the Division an application on a form prescribed by the Division. 

	

7 	30. 	While the Division was allowed to accept all applications submitted, under NRS § 

8 453A,322, the Division could only issue a Provisional Certificate if the applicant's application 

9 included specific items and if the applicant otherwise met the requirements established by NRS 

10 Chapter 453A. Provisional certificates of registration for MME-Dispensaries would be granted only 

11 to the top twelve ranked applicants in the City of Las Vegas. 

	

12 	31. 	NRS 453A.322(3)(a)(2) through (5) provided a list of items that every application for 

13 a medical marijuana establishment must submit to the Division as part of an application, 

	

14 	32. 	NRS 453A.322(3)(a)(5) expressly required that any application for a medical 

15 marijuana establishment within a city, town, county that has enacted zoning restrictions, must 

1.6 include proof of the applicable city, town, or county's prior licensure of the applicant or a letter from 

17 that city, town, or county certifying that the applicants proposed medical marijuana establishment 

18 was in compliance with the city, town, or county's zoning restrictions and satisfies all applicable 

19 building requirements. 

	

20 	33. 	The Division was required to rank from first to last all completed applications within 

21 a particular jurisdiction based on the content of each application as it relates to the criteria for 

22 evaluation determined by the Division and provided by NRS Chapter 453A. 

	

23 	34. 	Supposedly in accordance with these and many other statutory and regulatory 

24 requirements, the Division issued an application packet on May 30, 2014. 

	

25 	35. 	Thereafter, the Division set an August 18, 2014 deadline for submitting an application 

26 to the Division for the registration of a medical marijuana establishment and began accepting 

27 applications on August 5, 2014. 

28 I / / 
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1 	 : TEM DI'Vtql1N2a,5_11a. suA5wlicKgERggypigNAL CERTIFICATES 

	

2 	36. 	NRS 453A322(3) requires the Division to register a MME applicant, issue a MME 

3 registration certificate, and issue a random 20-digit alphanumeric identification number not later 

4 than 90 days from the Division's receipt of an application only if such an application for a medical 

5 marijuana establishment contained the specific items required by NRS 453A.322(3)(a), which 

6 among other items, included the necessary prior zoning approvals from the applicable local 

7 jurisdiction identified in NRS 453A.322(3)(a)(5). 

	

37. 	However, the requirements of NRS 453A.322(3) and the Division's ability to issue 

9 certificate were subject expressly to the exceptions set forth in NRS 453A.326, 

	

10 	38. 	NRS 453A.326(3) required that any medical marijuana establishment registration 

11 certificate issued by the Division be deemed provisional in any city, town, or county that issues 

12 ,  business licenses. 

	

13 	39. 	The City of Las Vegas is a Nevada city that enacted ordinances for the zoning and 

14 business licensing of medical marijuana establishments. 

	

15 	40, 	As such, NRS 453A.326(3) required that the Division ensure compliance with NRS 

16 453A.326(3)(5). 

	

17 	41. 	The Nevada Legislature enacted NRS 453A.322(3)(a)(5), which expressly required 

18 all applicants for the operation of a medical marijuana establishment in the City of Las Vegas to 

19 submit proof of the City of Las Vegas' zoning approval or a letter from the City of Las Vegas 

20 acknowledging that the applicant's proposed medical marijuana establishment was in compliance 

21 with the City of Las Vegas' restrictions and applicable building requirements. 

	

22 	 DEFENDANTS. •A PPLICATIONS 

	

23 	42. 	On or before the Division's August 18, 2014 deadline, the Division received multiple 

24 applications for the City of Las Vegas' twelve (12) allotted medical marijuana establishment 

25 registration certificates for the operation of a medical marijuana dispensary in the City of Las Vegas: 

	

26 	43. 	Plaintiff, intervenor-plaintiff, Desert Aire, Nuleaf, and Acres were among these 

27 applicants to the Division. 

28 / I / 

CLAC 3265914.1 	 6 



	

44. 	Prior to submitting an application to the Division, Intervenor-Plaintiff, Desert Aire, 

2 Nuleaf, and Acres each submitted an application to the City of Las Vegas for a Special Use Permit 

3 and a Business License as required by the City of Las Vegas' newly enacted ordinances. 

4 	45. 	:However, Desert Aire subsequently withdrew its application before the City of Las 

5 Vegas and never obtained the required Special Use Permit or Business License from the City of Las 

6 Vegas prior to November 3, 2014. 

	

7 	46. 	After an October 29, 2014 special meeting, the City Council of the City of Las Vegas 

8 denied Nuleaf s application for a Special Use Permit. 

9- 	47, 	Intervenor-Plaintiff did receive a Special Use Permit for the operation of a MME- 

10 Dispensary from the City of Las Vegas. 

	

11 	48. 	In addition, Intervenor-Plaintiff submitted, as part of its application to the Division, 

12 the City of Las Vegas' certification that Intervenor-Plaintiff complied with the City of Las Vegas' 

13 ordinances and building requirements concerning the operation of a MME in the City of Las Vegas. 

	

14 	49. 	Upon information and belief, the City of Las Vegas informed the Division of those 

15 applicants that it approved for a Special Use Permit, which included Intervenor-Plaintiff, and those 

16 applicants denied a Special Use Permit, which included Nu:leaf, or had otherwise withdrawn their 

17 applications, which included Desert Aire. 

	

18 	50. 	Upon information and belief, the Division, upon receipt of the 49 applications for the 

19 operation of a medical marijuana dispensary in the City of Las Vegas, never made the required 

20 initial determination that each application for the operation of a medical marijuana dispensary was 

21 complete. 

	

51. 	Also upon information and belief, the Division never determine whether each 

23 applicant had submitted the required proof of licensure from the City of Las Vegas or a letter from 

24-  the City of Las Vegas certifying that each applicant's proposed medical marijuana dispensary 

25 complied with the City of Las Vegas' zoning restrictions and building requirements as prescribed by 

26 NRS 453A.322(3)(a)(5). 

	

27 	52. 	As a result, the Division improperly ranked the applications of Desert Air and Nuleaf 

28 against the acceptable criteria. 

91 
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53. 	The Division also improperly ranked the application of Intervenor-Plaintiff 

2 Samantha's Remedies through the use of an arbitrary and capricious methodology. 

	

3 	54. 	On or about November :3, 2014, Intervenor-Plaintiff received notification from the 

4 Division that it was not issued a provisional registration certificate due to the fact that its score was 

5 not high enough to rank. within the top 12 spots allotted for the City of Las Vegas, 

	

6 	55, 	At the same time, the Division ranked and issued provisional registration certificates 

7 to Desert Aire (ranked #10) and Nuleaf (ranked #3) even though each were denied and/or failed to 

8 obtain the required Special Use Permit and Business License from the City of Las Vegas. 

	

9 	56. 	Had the Division complied with the express requirements of NRS 453A.322(3), 

10 NAC,453A.310, NAC 453A.312, and NAC 453A.332, and the Division's previous public statements 

11 regarding the correct application, neither Desert Air (ranked #10) nor Nuleaf (ranked #3) should 

12 have received a ranking, let alone a provisional registration certificate. 

	

13 	57. 	More importantly, Intervenor-Plaintiff's score should have been high enough to rank 

14 within the top 12 spots allotted for the City of Las Vegas but for the arbitrary and capricious acts of 

15 the Division. Specifically, in one section of the application pertaining to the building Plaintiff 

16: scored 16 out of 20 points and in another section of the application also related to the proposed 

17 location, Plaintiff score 6 out of 20 points. Had the scores been consistent Plaintiff would have 

18 scored 182; therefore, Plaintiff should have received a provisional registration certificate from the 

19 Division within the 90 day evaluation period. 

	

20 	58. 	Consequently, had Intervenor-Plaintiff been properly ranked, it would have received a 

21 provisional registration certificate from the Division in accordance with Nevada law and as approved 

22 by the City of Las Vegas. 

FIRMWIJILT 

(Declaratory Relief Pursuant to N.R.S. § 30.010 et seq.) 

	

59. 	Intervenor-Plaintiff repeats and realleges the allegations contained in Paragraphs 1 

through 59 of this Intervenor Complaint, and incorporates the same by reference as if fully set forth 

herein. 

/ / / 
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1 	60. 	There exists a justiciable controversy between Intervenor-Plaintiff, on the one hand, 

2 and Plaintiff, the Division, City, Nuleaf, Desert Aire, and Acres Medical on the other hand regarding 

3 the issuance of provisional certificates for MME dispensaries under NRS Chapter 453A, 

	

4 	61. 	The interests of Intervenor-Plaintiff are adverse to the interests of Plaintiff, the 

5 Division, City, Nuleaf, Desert Aire, and Acres Medical, if any. 

	

6 	62. 	Intervenor-Plaintiff has a legally protectable interest in the controversy, 

	

7 	63. 	The issues involved in the controversy are ripe for judicial determination with respect 

8 to the construction, interpretation, and implementation of NRS Chapter 453A, NAC 453A, and other 

9 Nevada laws and regulations as to the Intervenor-Plaintiff. 

	

10 	64. 	Intervenor-Plaintiff is entitled to a declaration, pursuant to N.R,S. § 30.010 et seq., 

11 that Nuleaf and Desert Aire failed to comply with the express provisions of N.R.S § 

12 453A.322(3)(a)(5), that the Division improperly issued provisional certificates to Nuleaf and Desert 

13 Aire, that the Intervenor-Plaintiff did comply with the express provisions of N.R.S. § 

14 453A.322(3)(a)(5), that the Division improperly ranked Intervenor-Plaintiff, and improperly denied 

15 Intervenor-Plaintiff a provisional certificate, that the provisional certificates issued to Nuleaf and 

16 Desert Aire should be revoked, that a provisional certificate should be issued to Intervenor-Plaintiff, 

17 that Nuleaf and Desert Aire should not be issued actual provisional certificates, and that the 

18 deadlines and the requirements of the City for issuance of licenses for MME-Dispensaries should be 

19. tolled for the benefit of Intervenor-Plaintiff until after Intervenor-Plaintiff's claims are determined in 

20 this case so that Intervenor-Plaintiff will not suffer detriment due to the fact that it should have been 

21 issued a provisional certificate on November 3, 2014. 

	

22 	65. 	In the alternative, Intervenor-Plaintiff is entitled to a declaration pursuant to N.R.S. § 

23 30.010 et seq. that the re-scoring and re-ranking of Acres Medical should have been barred by 

24 laches. Accordingly, said re-scoring and re-ranking of Acres Medical, which might compete for the 

25 provisional certificate made available by the revocation of Nuleaf and/or Desert Aire, was void, 

26 and/or that due to public policy and/or equitable principles, Acres Medical should not receive any 

27 available provisional certificate unless and until such time as Intervenor-Plaintiff has been re-ranked 

28 and re-scored to determine who should properly be next in line for available provisional certificates. 
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66, 	Intervenor-Plaintiff has been required to retain the services of an attorney to prosecute 

2 this matter, and Intervenor-Plaintiff is, therefore, entitled to reasonable attorneys' fees and costs 

3 incurred in prosecuting this matter. 

4 
	 SECOND COUNT 

5 
	

(Injunctive Relief) 

6 
	

67. 	Intervenor-Plaintiff repeats and realleges the allegations contained in Paragraphs 1 

7 through 66 of this Intervenor Complaint, and incorporates the same by reference as if fully set forth 

8 herein. 

68, 	The Division's issuance of provisional certificates to Nuleaf and Desert Aire, and the 

re-ranking and re-scoring of Acres Medical, has caused irreparable harm to Intervenor-Plaintiff 

because there are only 12 Provisional Certificates allocated to the City of Las Vegas and Intervenor-

Plaintiff was denied one of the. 12 Provisional Certificates due to the improper issuance of 

provisional certificates to Nuleaf and Desert Aire, and the arbitrary, capricious, and improper 

ranking and scoring of Intervenor-Plaintiff by the Division. 

69. If Acres Medical is issued a provisional certificate as a result of its intervention in this 

case, and Intervenor-Plaintiff is not, then Intervenor-Plaintiff will be irreparably harmed. 

70. The Division's refusal to revoke the provisional certificates issued to Nuleaf and 

Desert Aire, or to reissue a provisional certificate based on re-ranking and re-scoring to the 

Intervenor-Plaintiff has caused Intervenor-Plaintiff to suffer irreparable harm and Intervenor-

Plaintiff continues to suffer irreparable harm. 

71. Nuleaf and Desert Aire failed to comply with the requirements of the City of Las 

Vegas or the provisions of N.R.S. Chapter 453A for issuance of provisional certificates. 

72. Intervenor-Plaintiff complied with the requirements of the City of Las Vegas, and the 

provisions of N.R.S Chapter 453A, and should have been issued a provisional certificate. 

73. The Intervenor-Plaintiff is likely to succeed on the merits of its case because the plain 

language of the applicable provisions of the N,R.S. Chapter 453A requires the Division to score 

applicants and issue a provisional certificate in order to rank, Intervenor-Plaintiff satisfied all 

provisions of NRS Chapter 453A, and had the Division properly ranked and scored applicants, 

CLAC 3265914.1 	 10 



1 Intervenor-Plaintiff would have ranked in the top 12, or at least next in line with the elimination of 

2 Nuleaf and Desert Aire which did not comply with the provisions of NRS Chapter 453A, 

3 	74. 	Intervenor-Plaintiff has no adequate remedy at law and compensatory relief is 

4 inadequate. 

	

75. 	Intervenor-Plaintiff is entitled to a permanent mandatory injunction against the 

Division, enjoining the Division: 

(a) From issuing actual registration certificates to Nuleaf and Desert Aire; 

(b) From issuing actual registration certificates to Acres Medical until such time as 

Intervenor-Plaintiff is re-ranked and re-scored properly; 

(c) To revoke the provisional certificates issued to Nuleaf and Desert Aire; 

(d) To identify Intervenor-Plaintiff as the next highest ranking applicant for one of the 

Provisional Certificates allocated to the City of Las Vegas; and 

(e) to re-rank and re-score Intervenor-Plaintiff properly and issue a provisional certificate to 

Intervenor-Plaintiff. 

	

76. 	Intervenor-Plaintiff is entitled to a permanent mandatory injunction against the City, 

requiring the City to toll all deadlines which would have been required of Intervenor-Plaintiff until 

after the Court rules on Intervenor-Plaintiff's claims in this case, by virtue of the fact that Intervenor-

Plaintiff should have received a Provisional Certificate on November 3, 2014. 

	

77. 	Alternatively, and in the event that the Court is not willing to enjoin the Division to 

revoke both the Provisional Certificates issued to Nuleaf and Desert Aire, then the Intervenor-

Plaintiff is entitled to a mandatory permanent injunction that the one revoked provisional certificate 

be issued to Intervenor-Plaintiff upon re-ranking and re-scoring, and not to Acres Medical because 

the re-scoring and re-ranking of Acres Medical was void, and/or that due to public policy and/or 

equitable principles, Acres Medical should not receive the one available provisional certificate, 

which should instead be issued to Intervenor-Plaintiff upon re-ranking and re-scoring. 

	

78. 	Intervenor-Plaintiff has been required to retain the services of an attorney to prosecute 

this matter, and Intervenor-Plaintiff is, therefore, entitled to reasonable attorneys' fees and costs 

incurred in prosecuting this matter. 
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1 	WHEREFORE, Intervenor-Plaintiff prays for relief as follows: 

1. For declaratory relief in the manner set forth in Intervenor-Plaintiff s First Count; 

2. For injunctive relief, specifically a preliminary and permanent mandatory injunction, 

enjoining the Division: 

(a) From issuing actual registration certificates to Nuleaf and Desert Aire; 

(b) From issuing actual registration certificates to Acres Medical until such time as • 

Intervenor-Plaintiff is re-ranked and re-scored properly; 

(c) To revoke the provisional certificates issued to Nuleaf and Desert Aire; 

(d) To identify Intervenor-Plaintiff as the next highest ranking applicant for one of the 

Provisional Certificates allocated to the City of Las Vegas; and 

(e) to re-rank and re-score Intervenor-Plaintiff properly and issue a provisional certificate 

to Intervenor-Plaintiff. 

	

3. 	For injunctive relief, specifically a preliminary and permanent mandatory injunction, 

requiring the City to toll all deadlines which would have been required of Intervenor-Plaintiff until 

after the Court rules on Intervenor-Plaintiffs claims in this case, by virtue of the fact that Intervenor-

Plaintiff should have received a Provisional Certificate on November 3, 2014; 

	

4. 	Alternatively, and in the event that the Court is not willing to enjoin the Division to 

revoke both the Provisional Certificates issued to Nuleaf and Desert Aire, for a mandatory 

permanent injunction that the one revoked provisional certificate be issued to Intervenor-Plaintiff 

upon re-ranking and re-scoring, and not to Acres Medical because the re-scoring and re-ranking of 

Acres Medical was void, and/or that due to public policy and/or equitable principles, Acres Medical 

should not receive the one available provisional certificate, which should instead be issued to 

Intervenor-Plaintiff upon re-ranking and re-scoring 
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1 	5, 	For reasonable attorneys' fees and costs of suit; and 

2 	6. 	For such other and further relief as the Court deems appropriate under the 

3 circumstances. 

4 	Dated this 	day of 	 , 2015, 

5 	 COOPER LEVENSON, PA. 

6 

7 

KIMBERLY MAXSON-RUSHITON 
Nevada Bar No. 005065 
COOPER LEVENSON, P.A. 
6060 Elton Avenue, Suite A 
Las Vegas, Nevada 89107 
(702) 366-1125 
FAX: (702) 3664857 
Attorney for Petitioner-Intervenor 
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