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for the San Francisco/Sacramento-San Joaquin Delta Estuary Fourth Workshop: State Water
Resources Control Board. Association of California Water Agencies and M.Cubed. Sacramento,
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Issues Raised in OCC Order No. 339063." In In Determination of Avoided Costs for Oklahoma
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Wade. "Resource Needs and Avoided Costs of Oklahoma Gas and Electric Company." In
Determination of Avoided Costs for Oklahoma Gas and Electric Co. Cause No. PUD 000600:
Oklahoma Corporation Commission. Oklahoma Corporation Commission Staff. Palo Alto,
California. October 10, 1988.
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San Francisco, California: Prepared for the California Trucking Association.
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in the Metropolitan Water District of Southern California's Service Area. Davis, California:
Prepared for Bookman-Edmonston Engineering and the Metropolitan Water District of Southern
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California Edison Company (U 338-E) for Authority to Increase Its Authorized Level of Base Rate
Revenue Under the Electric Revenue Adjustment Mechanism for Service Rendered Beginning
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Institutional Issues Affecting the Biomass Industry in California. Sacramento, California: Prepared
for the California Energy Commission Targeted RD&D by Resource Decisions.

McCann, Richard, and Ron Knecht. 1988. Future Surplus and QF Power Markets in the Western U.S.
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———. 1997. Preliminary Estimate of the Non-Registered Automobiles on California's Roadways:
Literature and Data Survey and Initial Scoping of Analysis. Davis, California: Prepared for the
Western States Petroleum Association, Accelerated Vehicle Retirement and Inspection and
Maintenance Committee by M.Cubed.

McCann, Richard James. 1998. California's Evolving Water Management Institutions: Markets and
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·Director's Exemption Refund Report and on that $217·1·

·million amount, and since I'm offering Professor Swain as·2·

·rebuttal, that was the reason that I was asking that·3·

·question.·4·

· · · · · · ·            THE COURT:··Well, I guess the way you do it·5·

·is ask him did he read Professor Pomp's statement in·6·

·respect to that in particular, does he agree or disagree·7·

·with that particular statement.··Now, that's a fair·8·

·question.·9·

· · · · · · ·            MS. SESSION:··Okay.10·

·BY MS. SESSION:11·

· · · ··       Q· ··Have you read Professor Pomp's testimony in12·

·regards to that number?13·

· · · ··       A· ··I did, and I heard the number referred to.14·

·And why I think the number is interesting to,15·

·particularly to SCE, is it suggests that there were16·

·people benefiting from the exemption, and if there were a17·

·coal mine benefiting from it or a geothermal or an oil18·

·and gas company based on the theory that they might be19·

·ultimately treated by the court as competitors, then that20·

·would be an interesting fact with respect maybe the21·

·ability to retroactively assess.··I think maybe why22·

·that's why the number is of interest.23·

· · · ··       Q· ··Right.24·
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· · · ··       A· ··And because of that I thought about this a·1·

·little.··And I said that's a big number.··And I went and·2·

·looked at the annual reports of the Department of Mines·3·

·and Geology and I looked at the gross total production of·4·

·mines in Nevada for these years.··And I applied -- So·5·

·gold, silver, copper, even aggregates that don't benefit·6·

·from the mineral tax exemption.·7·

· · · ··       Q· ··Right.·8·

· · · ··       A· ··They are all in that report and there's a·9·

·number of about 3.1 billion, you can pull it, and I10·

·applied the tax rate times that --11·

· · · ··       Q· ··Yes.12·

· · · ··       A· ··-- and it's exact-- almost exactly 21713·

·million, for the year before it's 214, for the year after14·

·it's 222.··So there's two inferences I draw from that.15·

· · · ··       Q· ··Right.16·

· · · ··       A· ··One is what did the analyst do in the17·

·Department when they were -- assuming they were charged18·

·with doing this, you know, tax expenditure report is what19·

·we call it.20·

· · · ··       Q· ··Yeah.21·

· · · ··       A· ··Well, I mean, it's a -- How do you figure22·

·that out?··Well, they pulled the report and applied the23·

·rate to the number and that's what happened.··So this24·
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·is -- It's probably how it happened, and regardless of·1·

·how it happened, it is the equivalent of that.··It would·2·

·be the equivalent of, of -- it's a big number and it's a·3·

·big number because it's measured by the gross proceeds·4·

·of -- I mean, by the net revenues from all mining in·5·

·Nevada so it's a completely inaccurate number in my view·6·

·because of that.·7·

· · · · · · ·            And then secondly when you think about it·8·

·because one of the -- Like take the gold.·9·

· · · ··       Q· ··Yeah.10·

· · · ··       A· ··Which -- It has to have been included in this11·

·number.··That sold for resale.··That's a raw material.12·

·Take copper, okay, there's a resale exemption available13·

·to that.··Now, again, think about this analyst when he's14·

·preparing this number.··What's the rule in reporting this15·

·to the legislature if two exemptions apply?··Maybe I need16·

·to report it anyway.··And it may be perfectly valid for17·

·legislative reporting, but in terms of this case if the18·

·exemption is superfluous then we don't have a commerce19·

·clause discrimination, provided other constitutional20·

·exemptions would apply anyway.21·

· · · · · · ·            And so, I mean, that's what I think about22·

·that number, it's, it's -- just was applied to the gross23·

·proceeds of all mines in Nevada.24·
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· · · ··       Q· ··And did the State ask you to look at that?·1·

· · · ··       A· ··No, I just -- I heard that testimony on·2·

·Friday and it got me thinking and I -- Because I knew the·3·

·number had to come from somewhere and I, you know, I·4·

·practiced law for 12 years and did some work with the·5·

·legislature in Arizona and heard people grumble about·6·

·having to prepare reports with revenue impact statements·7·

·when the legislation was drafted and I thought, had a·8·

·theory, I had a hunch and I pursued it.·9·

· · · ··       Q· ··All right.··So just a couple last questions.10·

·And thank you for your patience with my questions.11·

· · · · · · ·            Are you aware of any Nevada coal that12·

·benefited from favored tax treatment in this case?13·

· · · ··       A· ··Based on my understanding of the facts of14·

·this case, there's no Nevada coal so out-of-state coal15·

·had a monopoly with respect to the Nevada coal mining.16·

· · · ··       Q· ··And does good tax policy or the dormant17·

·commerce clause require the State to refund $24 million18·

·to Southern Cal Edison in this case?19·

· · · ··       A· ··No, a refund is not required in this case20·

·under the assumptions in my report.21·

· · · ··       Q· ··Okay.22·

· · · · · · ·            MS. SESSION:··Thank you very much.23·

· · · · · · ·            THE COURT:··Rather than start the24·
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