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RENO, NEVADA; MONDAY, FEBRUARY 2, 2015; 9:00 A.M.

~000~-
THE COURT:

Good morning. Please be seated. Counsel,

are we ready for the reading of the Instructions and closing

argument?
MR. YOUNG: State is, Your Honor.
MS. BOND: Yes, Your Honor.
THE COURT: Okay. If there are no changes, we'll go

ahead and have the jury come in and I will begin to read the

Instructions.

Counsel, will you stipulate to the presence of the
jury?

MR. YOUNG: State will, Your Honor.

MS. BOND: Yes, Your Honor.

THE COURT: Thank you. Good morning ladies and

gentlemen of the jury.

As I told you on Friday,

deliberation on this case today.

you are going to begin your

The first thing that is

going to happen, however, I am going
Instructions that apply to this case.
discuss this with you and answer any
but the law does not permit me to do

specific written Instructions to you.

to read you the

I wish I could just
questions you may have,
that.

I must give

Now as I read these

932
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Instructions, do not become concerned if you lose track of
where I am or some Instructions seem more complicated than
another. You will have a set of the Instructions with you in
the jury room during your deliberation. So while I read these
Instructions, please sit back, relax and listen carefully as I
read them.

(Whereupon the Jury Instructions were read by the Court.)

THE COURT: At this time, the State may make their
opening closing argument.

MR. YOUNG: John Castro, Jr., never had a chance. He
was working to support a family. He picked up two seemingly
innocuous people as customers at the Speedway Market and he
drove them from the Neil and Peckham area we saw on the map,
twenty, twenty-five miles out to the Cold Springs area doing
his job. And all the while, these two seemingly innocuous
passengers, Weston Sirex and Shawn Harte were sitting in the
back seat both armed with .22-caliber handguns knowing full
well and all along what was going to happen, what the plan
was, to rob this man who is doing his job. And when they get
out to Cold Springs in front of a residence, Shawn Harte pulls
out his .22-caliber handgun, places the muzzle up to or near
the back of John Castro's head and pulls the trigger. Those
events on October 26th of 1997 is what brings us here last

week and into to today for sentencing.
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You are instructed that Mr. Harte's guilt has
already been established, and what we are here for is
sentencing. You are asked to decide one of three options. And
you are asked to decide of those three options, what is a
fair, what is a just and what is an appropriate sentence for
Shawn Harte.

I know it was mentioned you will have those in the
back. I feel it is in part my obligation to go over them. The
difference is, folks, as was discussed early on in voir dire,
between one and options two and three is effectively does
Shawn Harte deserve an opportunity to be released in the
community on parole. Because number one is life without
possibility of parole. My co-counsel, Mr. Lee, in opening
said that's what the State will be asking you to sentence Sean
Harte to. That is what we are asking you to impose sentence
at. Two and three give Mr. Harte an opportunity for parole.
That is the difference. Exhibit -- not exhibit -- Instruction
ten basically tells you what these sentences mean. Starting at
the bottom paragraph, life without the possibility of parole
means exactly that. Okay. The other two, fifty years or life
both with eligibility after 20 means he's eligible for parole.
It doesn't mean it is guaranteed to happen, but he has the
opportunity. Instruction eleven talks about that the Court by

law will impose a like consecutive sentence for whatever
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sentence you choose for the underlying murder conviction. So
if you choose life without the possibility of parcle, although
it is rather academic, there will be a consecutive life
without parole for the use of a firearm.

Options two and three having eligibility for parole
effectively gives him 40 years before he's eligible. I am not
here, Mr. Lee is not here to say that that is insignificant.
I'm not here to say 40 years before you are eligible is not a
big deal. I will agree that that is a long time. But the
question becomes does Shawn Harte even deserve that
opportunity. The State respectfully submits that he does not.

Now Instruction eleven, the one we are looking at
right here, carries over to the second page. I want to
explain briefly what this is. The defendant will receive
credit towards the sentence for the period of time for which
the defendant has already been in custody for the crime of
murder of the first degree. Credit for time served effectively
means ﬁhat the time he has been in jail pending these charges
or in prison for this crime he gets credit. Now, again, we
are talking about being academic. If you impose life without
the possibility of parole, credit for time served again is
rather academic. But if you are to give Mr. Harte in the
imposition of sentence one or the other two alternatives, that

allows him the option or the opportunity for parole. He will
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have received credit on that first for the twenty, eligibility
for the last seventeen plus years. He will receive credit for
that. So what that means is if, again, one of those options
for parole is given, effectively Mr. Harte will be eligible
for parole on the murder conviction in just under three years.
Now that cycles then into if he is granted parole into the
weapons enhancement, but you impose one of the sentences
giving him an option for parole in just under three years, he
can go to the Parole Board seeking release on the underlying
murder conviction. That is what this paragraph on the second
page of Instruction eleven tells you.

So why are we here? Because you heard, obviously,
about the facts underlying the murder. You heard about a
Churchill County shooting. You heard about a few other
things. Instruction fourteen talks about this, and what limits
or in what context you can give some of those other offenses
and crimes that were discussed.

You have heard evidence that the defendant shot a
vehicle in Churchill County. And here's what the next line
says: You must refrain from punishing the defendant for that
crime or any crime other than the murder. At first blush that
sounds a little odd, but it means we are here to sentence the
defendant for the murder of John Castro. All the other things

you heard including the Churchill County shooting which is
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primarily the other evidence you heard in addition to the
planning and the thoughts of killing and the like, you can
consider those things as the last sentence tells you for the
purpose of gaining a fuller assessment of the defendant's
life, health, habits conduct and mental and moral qualities.
So while we are here and you are asked to impose sentence for
the murder, you may certainly consider everything you heard,
all the exhibits that you saw in determining, again, what is
fair and what is just.

Let's go through chronologically what happened.
October 14th of 1997 Abraham Lee, with his friend David
Burnett were driving along 95 outside of Fallon. And they are
fired upon while they are driving. Like Mr. Castro, what were
they doing? They were working. Through the search of the
residence of Mr. Harte, later, Exhibits 5-d and 36. This is
the .22-caliber that is Mr. Harte's that he gave to Weston
Sirex to use. This 5-d is the SKS that Shawn Harte used as he
described as the heavy power to shoot at Abe Lee's Jeep. And
do you recall when I was talking to Mr. Lee, Abe Lee, about
what he was driving? Driving my Jeep blue Cherokee. And then
when we were talking to the defendant when he testified, a
Jeep is kind of a small compact area, right? Yeah. You don't
know who is in there. The fact that two people occupied that

Jeep and are not hit and are not killed is amazing. This is
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the sequence this Exhibit 34, and I ask you to look at them
when you are deliberating. This is 34-g. This is the Jeep. A
relatively small area where there is five bullets that strike
this vehicle occupied by two people. Neither of them,
amazingly, get injured. This is 34=a. This is the vizor clip
which was hit and destroyed which came down and hit Mr. Lee in
the knee, right above his head. It is unbelievable that there
wasn't injury or death during that shooting. It was planned,
it was calculated.

There was Ms. Babb in the get-away vehicle. Remember
there was, in the interview of Mr. Harte, she was blacked out.
The lights were off. She had binoculars. We were
communicating. We were using CB hand radios so no one could
hear our full conversation. When they finally get out of there
there is the thought of cellphones and using the scanner,
listening to the police radio traffic, getting off on the side
streets. The whole reason they are doing this is to rob
somebody. They don't even know who is in there. It is the
clothing in the back. It is the transmission fluid directly
underneath Mr. Burnett. That took the majority of that power.
That crime was like so many others that had been discussed and
mapped out to be committed. Mr. Harte goes to the gas station
in Fernley. The elderly man, let's go rob him. That is a

target. But the decision not to rob that elderly man at the
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gas station was not because of some second thought, you know,
that is not smart, that is dangerous. No. It was because my
car is obvious. The thought of robbing the clerk at the hotel
and going to the hotel as you heard Mr. Harte testify. Did he
have a thought that puts people's life at risk? No. There is
too much light. We are going to get caught.

After the shooting in Churchill, did Mr. Harte have
a care or concern for those people? Did he have an epiphany
that now he had actually gone through with some actions that,
whew, that was dangerous? No. We know he didn't, because he
has a newspaper from the following today or two.

But 12 days after that, he and Mr. Sirex and Ms.
Babb come to Reno. And why do they come to Reno, folks? You
heard him. Bigger city, more opportunity, less chance of
getting caught. October 26 of 1996 approximately midnight
from the testimony you heard, John Castro was dispatched to
the Speedway Market. Now the fact it was John Castro that
went to the market, that is happenstance. But the fact John
Castro's cab company was called was not. That was planned.
That was decided on because of the lack of GPS. He picks up
two individuals now we know is Weston Sirex and Shawn Harte.
Exhibit 52. Twenty-five miles. They had Mr. Castro drive
twenty-five miles. And you heard in the interview why that

was. Well, Weston Sirex said there is no GPS, just in case,

10
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let's drive him all the way out to Cold Springs. Latisha Babb
is following in the get-away car. Shawn Harte is miked up so
she could hear everything. And in front of the residence on
Cold Springs Drive was Shawn Harte directly behind John Castro
Jr. You recall in his interview when asked did you make any
demands for money, he said "I don't remember." On the stand I
asked him that question. What did he say? No, I didn't make
any demands. I didn't say this is a robbery. I didn't say
give me your money. He didn't give Mr. Castro an opportunity
to pass over $89. He didn't give him a chance. He just pulled
out his gun. Folks, just for your ease of mind, this red tag
means it has been made safe. This wasn't safe on October 26th
in 1997. This is the gun that Shawn Harte pulled out and shot
John Mr. Castro Jr., with, a .22-caliber Smith & Wesson four
inch barrel. You heard the defendant talk about his passion
for this gun his passion for gun ammunition and violence. What
ammunition did you have in here? Stingers. Why was that?

Type of higher velocity. It makes up for the fact this is a
.22. You heard from the pathologist the bullet entered the
back right ear of John Castro's head, passed through both
hemispheres of the brain and ultimately lodged in the back of
John Castro, Jr.'s brain. You saw the fragments that came
from that. You saw the autopsy photographs. I am not going

to show it to you now, but you saw it. Doctor Palosaari

11
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defined that black rim of soot being the muzzle was put so
close to John Castro's head, John Castro suffered some orbital
fractures to the front of his face because of the pressure.
After doing that, Shawn Harte reached into the front, grabs
the wallet and other items and they leave. $89. They go to
Circus Circus. The letter says they got food. They go about
their night. They go about their fun. But what about Mr.
Castro? What happened to John Castro when the defendant takes
off? Seven hours later. Seven hours later people finally
arrive. You recall sergeant Payne-Davis, then a deputy. You
recall Ron Holst, Ronald Holst, the volunteer firefighter
describe we heard this deep breathing. Mr. Holst described it
as a whistling noise coming from John Castro seven hours
later. You recall the interview of Mr. Harte talking about the
.22-caliber, talking about the higher velocity bullets.

Mr. Harte said you can shoot a person in the chest ten times
with a .22-caliber gun and there is a chance they would live.
It is not like the movies. People don't die immediately. You
remember him saying that? Sean Harte shot him in the head and
left. When asked about did you seek medical attention? No, I
didn't. That is John Castro Jr., folks, being worked on seven
hours later. Not right after the shooting, not within an hour,
seven hours later.

Now through some rather impressive police work from

12
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the Churchill County Sheriff's Department, because remember
the shooting in Fallon happened almost a month before contact
was actually made with Mr. Harte. The murder of Mr. Castro
happened two and a half weeks before contact was ultimately
made with Mr. Harte. You heard we got tire tracks, were going
from business to business and they find the car. They do some
things.

On November 12th of 1997 is the traffic stop and
Search Warrant grant for the searching of various places. Does
the violence stop after the murder? We already know it didn't
stop after the shooting of Abe Lee's Jeep. After the murder is
there now an epiphany of how violent, how destructive? No.
Because Sean Harte has a gun lodged into the middle area of
his seat in the center console and says but for Latisha Babb's
infant child in the back, there would have been a shooting. He
testified those were some thoughts he had. There was
discussion about suicide by cop thoughts. It is in the letter
as well. He's just not kind.

When he meets with sergeant Steuart, does he come
clean? Does he give anything up? Does he say I have been
meaning to get this off my chest? I feel terrible? No. He
denies. I would never be down there. I have no idea what you
are talking about.

Then as the case unfolds and contact is made with

13
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Mr. Sirex and then interviewed and contact is made with Ms.
Babb, she's interviewed and things are found in the residence
and in Mr. Harte's car, they take another run at it. Now it
is detective Beltron who interviewed him. You saw the
interviews, two and a half hours long. I am not going to
rehash everything. I certainly trust that you paid attention
to all of it. But what does he do now? He denies. And then
we see this kind of agonizing back and forth.

Well, what do you know? Well, I am not going to
tell you. Why don't you tell us. A little more, little more.
It is finally when GPS and body mic is discussed. He says
words to the effect now I know I am caught so I might as well
come clean. It is not until he knows, Shawn Harte knows he's
caught that he decides to talk. And then you see the change
in tone. Again, the passion of violence and the joy in
committing violence is evident in that interview. In the
second part where he starts talking about it, he's talking
about bullets and hyper velocity. And you heard some of the
testimony from individuals who interview him. No remorse.
You heard that from sergeant Joseph or Captain Joseph. You
heard that from the sergeant who made the stop in Churchill,
and you actually saw the interview. You judge for yourself. I
haven't discussed the letter yet. You saw the interview. Did

he show any remorse in that interview?

14

9

43



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

The search of his car reveals the murder weapon, and
while you are certainly, again, not here to rehash guilt or
innocence, Kevin Lattyak, the criminalist through the reading
of the transcript testified how the casing found in the back
of John Castro's cab was discharged from that Smith & Wesson
gun found in Mr. Harte's vehicle that Mr. Harte said is mine.
I don't let people shoot it. The Lorcin that was found at
Mr. Sirex' house, Weston Sirex' gun was excluded as the murder
weapon. And then the search of Mr. Harte's house in addition
to the rifles that they took, there was a discussion about the
newspapers. The date, ladies and gentlemen, again, the search
was conducted November 12th of 1997. The Reno
Gazette-Journal-- Let me backtrack. The Lahonton Valley news
article was dated October 17, 1997 just shy of one month
before the search is actually executed, but only within a
couple of days of the Fallon shooting. The Reno
Gazette-Journal article is dated October 27, 1997, the very
next day after the shooting. Mr. Harte was holding onto those
as a reminder of what he did. He was proud of what he did.
Whenever he saw those articles, did he have this thought of, I
need to go turn myself in? I need to make sure that people
are okay? No. He continued on his ways. The search also
revealed that literature that we discussed. I think it was

Exhibit 9. It was talking about ammunition and the photograph

944
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of a bullet, explosives and killing. The four methods.
Remember the four methods of killing which coincidently showed
up in the same letter that was written a year after his arrest
and prior to the trial?

Now the letter, itself. Again, all these exhibits
that were discussed you will have with you in the jury room.
What a dark and disturbing letter. Doctor Piasecki testified
it was appalling. Her words, appalling. ©No remorse. That was
a phrase that he used in this letter. But in context, this
entire letter shows no remorse. And there was discussion,
well, this was a fantasy, me putting on a new persona.
Remember that word? Both the defendant and Dr. Piasecki used
it. New persona. Me going into prison. But it took a while,
but we were able to clear up that the majority, the vast
majority of what is in this letter is not fantasy, folks. It
is truth. It is accurate representations of the crime Shawn
Harte had committed.

Now the discussion of a militia never really came to
fruition short of multiple people going out and shooting at a
Jeep and multiple people getting involved in the murder of
John Castro and multiple people planning other armed
robberies. But put the militia conversation to the side. The
passion for weapons and violence is accurate. The description

of what happened in Churchill to Abe Lee's Jeep is accurate.

16
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What happened to John Castro is all accurate. And even the
part of no remorse and it was fun.

On cross-examination I was asking Mr. Harte about
those comments. He said at the time those were true. When he
wrote those comments, it was not a fantasy. He described it as
exhilarating and morbid satisfaction. This letter is not some
fantastical writing of someone who has these thoughts that
never comes to fruition. This is a letter which lays out
everything that had occurred. And it is, as Dr. Piasecki said,
appalling. Those are the words of Shawn Harte.

Now all three, Mr. Harte, Mr. Sirex and Ms. Babb
proceeded to jury trial. They were all convicted and found
guilty by the jury beyond a reasonable doubt of murder of the
first degree with a weapon. And you heard the testimony and
you will receive the actual judgments of conviction as to the
two co-defendants. They both received, ladies and gentlemen,
life without the possibility of parole. Remember that when you
are trying to figure out what is the fair, appropriate and
just penalty for Shawn Harte who pulled the trigger and shot
Mr. Castro.

Instruction fifteen tells you you are not bound by
any stretch of the sentences that were imposed on the
co-defendants. Because they got life without doesn't mean it

is an automatic. It doesn't mean you have to do that. All

17
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this tells you is that you may consider the sentences for
Weston Sirex and Latisha Babb when determining what is fair
and appropriate for this man.

Folks, you heard from Tony Castro, John Castro's
brother. I am going to let his statements and the letter he
read to you speak for themselves, okay? I can't accurately
portray the loss that the family has experienced or the pain
that the family has experienced. I can't accurately depict for
you the thoughts of Keoni who at two months old lost his
father. Never got to know him. Remember Tony Castro's words,
though. Remember the words that he spoke to you and remember
the words, when I asked if there was anything else, and he
looked over to Shawn Harte and spoke to Shawn Harte. You could
see the pain 17 years later that was still exhibited by him.
They have had to deal with that for 17 years. And, you know,
they are going to have to deal with it for the next 17 years
and all the time after that. They lost their brother, a
father and a friend. Remember what Tony Castro told you. As we
discussed earlier, we are here for the sentencing of the
murder. That alone. Mr. Lee and I respectfully submit to you
that alone justifies a sentence of life without the
possibility of parole.

Again, as the Instruction tells you, you can

consider all these other things beyond this absolutely cold

18
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blooded and calculated killing. The shooting in Churchill.

The letter that he wrote. His discussion of from the age of
14 until 20 I thought of killing. All of that further supports
a sentence of life without. Mr. Harte has not earned, does
not deserve the opportunity to be released from prison.

Respectfully, we ask you to impose a sentence of
life without the possibility of parole. The killing of Mr.
Castro was the culmination of all those years of homicidal
thoughts and acts against others, namely Mr. Lee and
Mr. Burnett, which could have been so much more drastic than
it was. The murder unnecessarily took Mr. Castro's life away
too soon while he was doing a job. It was significant. It
should have been significant to the person who killed Mr.
Castro. But as Mr. Harte said, to use his words when
considering what is significant to Mr. Harte, he said this:
"Nothing to it. Just another chore like taking out the trash
except easier and funner."

THE COURT: Ms. Bond.

MS. BOND: Thank you, Your Honor. Ladies and
gentlemen, you are here to decide what sentence should be
given to Shawn Harte for murder in the first degree. There are
three sentencing options. Mr. Young outlined those for you.
There are a couple of aspects that he didn't bring up for you,

so I am going to just briefly bring those up. There is life
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without the possibility of parole. That means exactly what it

says. It means if you decide that sentence today there are no

circumstances that can ever occur under which Mr. Harte will
ever be able to ask for parole, your decision today would be
final on that. There is the second choice, life with the
possibility of parole. That is the one we are going to be
asking for. I will discuss that in a minute. Definite term
of fifty years with the possibility of parole after 20 years
has been served, that would be considered the least sentence
because it is not an official life term. He could be
classified differently, viewed differently for parole
eligibility. ©Not in terms of length of time but in terms of
the fact the jury chose not to give him a life sentence, he
could be viewed differently for classification if he were to
get out of custody. We are not asking you to give the least

sentence. We are not even asking you to consider that. You

are left with the two choices of life without the possibility

of parole, deciding there are never any circumstances in which

he should even be allowed to ask for parole, and the one we
are going to ask you to give which is life with the
possibility of parole. What does that mean?

Life with the possibility of parole means, as

Mr. Young initially told you, for the first degree murder,

Mr. Harte would serve 20 years to life. That is it would be a
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life sentence, but after 20 years has been served, he could
ask for parole. He does get credit for the 17 years he's
already served on this part of the sentence. So does that mean
in three years he would automatically start serving the second
20 to life sentence? No. This is one of the parts that was
left out for you. He can ask for parole if this is the
sentence you give him, three years from now, but there is no
guarantee the Parole Board will ever give it to him. They
don't have to give it to him at 20 years. They can tell him
go away, we are not giving it to you, come back in five years
and ask again. You can try again at twenty-five or thirty or
thirty-five years. It is only at the point where they do, if
ever, they do decide to grant him parole from the first degree
murder sentence that he would then begin serving the second
life sentence réquiring 20 years from that point before he
could ask for parole on. That is for the use of a weapon.
You got the Instruction. Mr. Young talked about that. So
what this means is that, if you give him a sentence of life
with the possibility of parole after 20 years has been served,
Mr. Harte will be 60 years old at a minimum. That would be the
earliest at which he could be considered for actual release
from prison.

So you are here to decide the sentence for Shawn

Harte. How do you do that? What factors do you consider?
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Well, first of all there is the murder. You consider the
murder, itself, the facts of it and the facts about it. But
also consider Shawn Harte. You would consider his past. How
did we get to this point to begin with and how did he behave?
Mr. Young talked at length about that, how he behaved at that
time and after it. But you also have to consider Shawn Harte's
future, because he's the person you are sentencing. What will
his behavior be like? This is really a forward looking
contemplation. Doctor Piasecki talked a great deal about the
future dangerousness would he reduced if he is ever released.
Lets talk for a moment about the murder, itself.
Obviously, there was a first degree murder. John Castro Jr.,
was a family man, doing his job as a cab driver, trying to
support his family including his two month old son. Shawn did
not know him, and there was no justification for killing him.
Shawn said straight out, he told you from that witness stand
yes, he put the gun to the back Mr. Castro's head and pulled
the trigger. John Castro should not have died. His family
misses him. His friends miss him. Society misses him. And
there was no justification for the killing. Those are the
things that make it a first degree murder, and those things
are true in every first degree murder case every single time.
Yet, there are three sentences you have heard about. You have

to choose between the three. If all you had to decide was was
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there a first degree murder and that's it, and that made an
automatic sentence, then you wouldn't have three choices.
There must be more. There is more about the facts of this
particular case for you to consider.

Deputy Candy Payne-Davis testified when she came
upon Mr. Castro, as Mr. Young told you, it was hours later.
She said that it was apparent Mr. Castro had no idea this was
coming. He hadn't moved. There was still papers in his lap.
You saw the photographs, the microphone from the radio, the
other —- the photograph of him sitting in the driver's seat.
The only thing that appeared to have moved were his hands were
down and head was down. She said it was very apparent, even
though he was still breathing, he never knew it was coming.
The State made a point in their closing argument Shawn never
told Mr. Castro this is a robbery, give us your money. Never
gave him any warning of any kind. We have all agreed Mr.
Castro should not have died. Shawn never should have pulled
that trigger. But by not giving him warning, so to speak, not
saying this is a robbery, not taking him somewhere else,
kidnapping him or showing him the gun, Shawn also never caused
John Castro to be terrified for his life. You didn't hear him
talking about his son, pleading or being in fear before he
died. It just happened. He never saw it coming. That

doesn't make his death good, but it does mean he didn't suffer
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that additional terror, that additional fear. He also never
knew what happened. He didn't die instantly. We know that he
was still breathing when the deputy came upon him. He was not
conscious and didn't respond. He did not struggle or fight
against death. You could tell he hadn't even moved. He
shouldn't have been killed, but he didn't suffer additional
pain, fear or torture. So that makes this specific about this
particular murder, how it happened, how it occurred. It takes
it a little beyond just the fact that it occurred.

But what else has to be considered? Well, you have
to consider Shawn Harte's past and his future. Why?
Mr. Young was really talking about the first degree murder.
In fact, he told you straight out at the very end of his
initial closing statement that his position is the fact of the
murder alone. The fact it is a first degree murder alone,
meaning it should be life without the possibility of parole.
You don't have to go farther than that. If so, why do the
Instructions tell you, in fact he even put the Instructions up
on the screen for you, that you are to consider everything
that you have heard, gain a fuller assessment of the
defendant's life, health, conduct and habits, that you are
here to sentence him. Another point he made, you are not here
to just give him the same sentence the other co-defendants

got. You don't know anything about them. You know nothing
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about their habits, how they got to the point they were
involved in it. You have no idea what they have done since.
Have they been, all those years, continued to be violent or
changing like Shawn Harte, changing themselves? You don't
know. Their sentence was for each of them individually. For
you to decide what is right for Sean Harte, you have to
consider him and it doesn't boil down to just one moment in
time. It doesn't boil down to just one month, one year, one
time frame. It is everything that you know about him. Because
it is his whole life as far as you know it. Now that will
tell you about his life, his health, his conduct, his habits
and his moral qualities. You can't just stop with the writing
of the letter in 1998 and say nothing else matters. It all
matters. You have to consider it all. When I talk about
Shawn's past, it falls into two categories, pre-1999, 2000,
dark, dangerous. It was violent. It was the darkest time in
Shawn's life, and for Mr. Castro and his family, because the
culmination of that all was the killing of Mr. Castro.

Then there is the second period after Shawn was sent
to Ely State Prison and begins to understand his long-term
surroundings. Mr. Young wants you to stop right after the
writing of the letter. He specifically emphasized there was no
remorse, and Shawn told you there was very little, from this

witness stand last week, Wednesday and Thursday. He told you
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there was very little remorse in him at that time. Mr. Young
said there was no remorse immediately. He didn't say I can't
believe I did this. I have to turn myself in. I have to pay
my penalty. If he had, would that be sufficient for him to
get the possibility of parole? He emphasized, again, there
was no remorse a year later. He said that in his letter, no
remorse. Honestly, if he felt more remorse within a year
would that make it appropriate for him to have the possibility
of parole? That is how Mr. Young made it sound, because there
was no remorse when he wrote that letter he should never get
the possibility of parole. When Mr. Harte did feel remorse at
the time, when it finally became something he was capable of
feeling, his brain development had reached that point, he had
begun to gain an understanding. He had his first epiphany
moment where he actually understood other people's feelings.
Why is that not sufficient? He has since felt remorse. Is it
somehow too late, because it is the first time he's able to?
If it is good enough at the time immediately after, if it
would have been good enough a year later, it doesn't really
matter about the time frame. What matters is he can and does
feel it now, on just that one aspect, just the aspect of
remorse. There is so much more for you to consider.

You know, he sat there and told you 1997, 1998 he

didn't feel remorse, didn't feel empathy, not for anybody. He
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didn't even know at that time those things were possible for
him to feel. Doctor Melissa Piasecki testified for you. She
said that she was a forensic examiner in this case. She was
not there to treat Shawn Harte, wasn't there to make him feel
better. She was there as an objective evaluator. Said in
fact she only spent 90 minutes talking to him, not trying to
give you his perspective, not trying to tell you what he wants
you to hear. She said she confirmed with outside sources all
the things he told her. She concluded he was the product of a
pretty dysfunctional family. That was the language she used,
and that family had an effgct on Shawn Harte. She told you
about generalized brain development in people. The
development of the brain continues. It is not complete until
somewhere in the early twenties, and that is an average among
most people. She said Shawn's intellectual ability developed
a little earlier. He was a smart kid. She said his moral
development lagged until his mid twenties. Specifically, she
said his understanding of the impact of his actions on other
people was not developed then and didn't develop until later,
in his mid twenties. At that point he was already in Ely
State Prison.

Shawn gave many specific instances of what he now
understands was very poor behavior, how that affected the way

he thought of himself and about others.
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Starting with his childhood and his family. He
talked about his family in general, réally focussed on his
mother. She was the only consistent adult in his life. His
older brother was born from a first husband that was not
Shawn's father. Then there was Shawn's father. His mother
and father were married. He was born. His father left. Her
boyfriend moved in. The boyfriend subsequently became the
stepfather. The only consistent adult throughout his entire
childhood was his mother. She was a person whose entire focus
was on pleasing herself. Her only consideration about other
people was what can I get out of them? What can they do for
me? She did not teach her children to care about people.
Didn't teach them to consider in any regard except the way she
did, what can I get? She actually did the opposite of
teaching them. Shawn gave the example of the elderly woman in
the grocery store who dropped her money. Not a violent act by
Shawn or his mother at that time, but definitely a striking
example of complete lack of consideration. Shawn's mother
picked up the money, kept it, split it with her teenage son,
laughed how distressed that poor woman was when she couldn't
pay for her groceries. That is what Shawn's mother taught
him. Other people are good for a laugh when you can cause them
distress and get something out of it for themselves.

She continued to fail to teach that, you know,
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anything about people being trustworthy or people being
something you should consider in any other regard. As soon as
his dad was deployed, she moved her boyfriend into the house.
Shawn learned even his own mother would betray his father,
someone he assumed his mother loved. She married him. Beyond
that, he experienced even worse when his mother chose her
illicit lover over Shawn. Remember Shawn on the telephone
with his girl friend describing the argument he had with his
mother's boyfriend, whether Paul Hogan was Crocodile Dundee.
He grabbed him around the throat, threw him on the ground.
The girlfriend on the phone heard it and Shawn got in trouble,
because now someone outside the family knew about this, knew
there had been some violence. His mother sent him away to a
group of people for troubled kids, for bad kids, because her
boyfriend had been embarrassed. He attacked Shawn while Shawn
was on the phone. Somehow that was Shawn's fault. Even after
Shawn was in jail on the charge for first degree murder, he
sent that 1998 later to his girl friend through his mother.
And all of those violent references to a militia for
the purpose of killing people, she was impressed by that. She
applauded that. She thought that was great. This is the
person who was the one constant in Shawn's life as he was
growing.

Then we get to 1997, 1998 the Churchill County

29




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

shooting. The murder of John Castro, the trial and that
letter. Is it really a surprise after the examples, the
teaching Shawn's mother had given him that when older males in
the Washoe County Jail tell him you have to be proud of your
crime, you have to brag about it, blame everybody else and
show absolutely no remorse, is it surprising he takes their
advice and does that?

He took this witness stand for you here last week
and he admitted his actions. He admitted murdering John
Castro. He admitted he had no justification and he admitted
that the justification that he made up back then, that whole
drug dealer justification he tried to use, was a pathetic
attempt to excuse his behavior to himself back then but was no
justification at all. He sat right there and told you he
understood that and that it was true. Mr. Young pointed out in
questioning him he lost his own best friend at gun violence,
yet he did that to John Castro's family. That is exactly what
Shawn told you himself. He was so hate filled, so anger
filled, so miserable, so absolutely lacking in the ability or
any training to consider other people, to consider what his
actions could do to them, that the only thing he knew, the
only way he knew to be in the world was to spread that misery
to other people, spread that hate, spread that anger. He

didn't understand the value inherent in every human being. He
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didn't value his own life, himself. He didn't value anyone
else's life either. The closest thing that he ever came to
valuing someone else was children. As an example Mr. Young
used as well, Shawn thought suicide by cop. He could have
just come out, he had the gun, pointed it at them and they
would have needed to respond with deadly force. But Latisha
Babb's baby was in the car so he didn't grab the gun that was
right there and engage in any kind of a shootout with police.
That is the closest that he ever came and yet his emotional
and moral development Dr. Piasecki talked about was so
undeveloped, so missing at that time it didn't even occur to
him, even with the concern he had for children, didn't occur
there could have been children in that Jeep he shot at in
Churchill County. He didn't know. He had no idea. That is
all part of who he was at that time. Doctor Piasecki described
that time period as a cluster of violent offenses. There was
some going back and forth Mr. Young tried to make a point she
didn't know about the paperwork Shawn had in his room talking
about explosives and fireworks, firearms, violence, ways of
killing people, that she didn't know about all of the
planning. That corroborates that never actually happened.
What she said was she was trying to consider whether Shawn
Harte would be dangerous in the future.

When you are looking at whether someone will engage
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in deviant behavior, it is their actions. You are looking at
what they actually did. Even if you include all of the
abortive robbery plans, the mapping, maybe checking out places
before rejecting those violent acts, those still all occurred
in a fairly limited time period. All the actions taken in
planning and driving around and trying to consider whether to
rob, when to rob, the shooting and actual murder all occurred
within a month or so time period, maybe two months. The letter
was a year later. Include that in it as well. Mr. Young keeps
reaching a little farther back, 16, 15 now apparently 14 for
Shawn to be thinking violent thoughts, thinking about weapons,
thinking about explosives. He got his first gun as a
teenager, 16, 17 years old. Really not all that surprised a
boy given a gun gets interested in firearms. In Nevada,
firearms are pretty common. It is not really surprising
teenage boys are interested, excited by firearms. Explosives.
It is really not all that surprising a bright kid in his teens
likes things that blowup, likes to think about it. He has an
aptitude for chemistry, science. It is not surprising he's
really interested in explosives. These things, even including
things that are a little surprising, the paperwork about
killing other people, the paperwork more specific about ways
to destructively use firearms or explosives, those things are

a little beyond what a normal teenage kid would be interested
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in. Of course his mother never noticed. She applauded that
when she found out about it later. Those alone didn't make
Shawn a killer. What is it that went wrong? Really it is the
moral development, the delayed moral development in his brain.
It is the utter lack of training or example by his parents in
empathy, caring and consideration of anyone else. You heard
the transcript of his mother. She testified after he had been
convicted of first degree murder back in 1999. She wasn't
here to testify for you this week. It was done by transcript.
She passed away in 2010. Back then when she testified her son
murdered another human being and she still tried to pretend
everything was perfect with their family, describe him as a
loving and kind good boy. Described herself as a mother who
loved her son very much, and she had no idea how this had
happened. Of course four years later from prison he tried to
get her to change with him asking her to just put down the
bottle. She responded to say stay the fuck out of her life
and never fucking contact her again. That is the last words
to her son, the son she loved so much.

Shawn murdered somebody. That is neither loving or
kind. It is not the act of a good boy. His mother exiled her
own son when he embarrassed her boy friend. She applauded
that horrible letter in 1998 and told him to stay the fuck out

of her life when she asked if she could start to change her
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own behavior. She never communicated with him again. It might
be true she had no idea how this happened, but those aren't
the acts of a loving mother. That is not the kind of person,
the one constant adult in his life who could teach him, who
could encourage that moral development to start earlier, when
she had absolutely none of it of her own. There was that
complete lack of training, that complete lack of example from
his parents as a major indicator of what went wrong with Shawn
Harte. When it is added to delayed moral development, that is
how we get where we are today. That letter from 1998, that is
still during this violent, hateful period of Shawn's life. He
didn't write it with the purpose of hurting someone. He
didn't send it to Mr. Castro's family to make them feel even
worse than they already did. He didn't use it to try to taunt
them. Didn't send it to Weston Sirex so that part Weston
Sirex is going to die would make Weston feel bad or scared. He
sent it to his girl friend via his mother. He and Dr. Piasecki
described it as a letter written as a rehearsal, taking on a
new persona. They both used the term. Doctor Piasecki told you
that is not something they arrived at together. He's not
adopting her term. She's not adopting his. It is coincidence
they use that description. Actually when you think about Shawn
Harte, he read a tremendous amount that included a lot of

books on psychology. That coincidence, those two things show
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you that that is the impression that was trying to be given by
Shawn. That is what he told you and exactly the impression he
gave Dr. Piasecki. That letter does include facts from Shawn's
life. If you are trying to write out a rehearsal for this
sociopathic killer that you think you need to be in order to
survive in prison, you are going to use things that you know.
So he's going to use references to things that are true. He
did have letters explaining all of those things that Mr. Young
has talked about, killing, some weaponry and explosives. The
militia. The militia was the fantastical aspect of
incorporating that. It was not Latisha, Weston and Shawn. He
said he considered Weston. He never says he considered
Latisha. That was a group that went out in this period and
did these horrible things. That was not the militia. He said
he planned to live a normal life for about a decade and gather
ten people or so and do some training and things like that.
Complete fantastical reference to the militia. His mother
thought it was a great idea, but it never actually happened.
He used facts from his own life to try to create an
exaggerated story of who he was. He had engaged in the
shooting in Churchill County, so he wrote that in. He
included something about stopping a car full of kids that you
never heard any evidence ever happened or ever reported or

ever occurred. He used the murder of John Castro. Those are
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things he would include in a letter of someone who is trying
to portray this picture of a sociopathic, unrepentant,
unremorseful bragging killer. And that persona was really not
too far off who he was at that time. You saw the interview.
There was no rain of tears. There was no immediate massive
expression of remorse. Frankly, if there had been all you
would have heard about was he was crying for himself. You
heard him alk about Weston. He describes him as a basket
case. Although I don't know if he was remorseful or crying
for himself because he was talking about this. You didn't see
that. You saw him on the interview. He was actually pretty
blank most of the time. There were moments of animation.

Mr. Young picked out one of those moments when he's talking
about firearms and ammunition. Something he's interested in,
he gets a little more animated.

After the interview with the Churchill County
detectives, he gets very animated about radio communication,
communication equipment. They all do, start talking at the
same time. It becomes a very animated atmosphere in that
room. When talking about the murder of John Castro, he tends
to get all excited, how great all this was. In fact, what you
see are the tiny little seeds of what eventually grows to
become the development of empathy, remorse Shawn feels today.

When asked by detective Beltron if he thought killing was a
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thrill, Shawn said no. When Detective Canfield mentioned
Latisha said I dont like this, Shawn said that's right, she
said that to me. I told her no problem, I didn't like it
either. I didn't want to do it. Again those are the tiny
little seeds not developed yet. No true remorse at that point
but ones that would grow later for Shawn. In fact, detective
Beltron is the one in that interview who makes an
inappropriate joke and talks about the pantyhose they were
considering for a disguise of the aborted robbery. One never
occurred, but planned, thought about. Shawn looked at him and
said I didn't think there was a problem. Detective Beltron
says well, you thought you had kind of a partner, but you
would bump heads, right? Shawn has spent most of his
interview looking down, pretty blank. His head jerks. That
was a joke, right? Detective Beltron says, yeah, it was a
joke. Shawn is the one that apologizes. Sorry, it is really
not a joking matter, but I guess you have to add some comedy
where you can. It is always Shawn's fault. Detective Beltron
is inappropriate in the interview and Shawn apologizes. He is
not feeling actual remorse in that interview. He said very,
very little. He told you here this week very, very little.
Those are the seeds that eventually begin to grow and develop
several years later. Those are the bare beginnings of his

feelings, this wasn't right. This wasn't a thrill. It wasn't
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something you should do. As he put it even in that interview,
somebody shouldn't die for $80. They shouldn't die for any
amount of money. That was Jjust the barest recognition for
Shawn of how wrong this was. There are some things that
aren't in front of you in that letter. In that letter he
wrote, he wrote he was going to continue to encourage
violence, riots in the prison, all kinds of things. Weston
Sirex is going to die. Not, oh he's a rate. He's all bad.

He is going to die. That never happened. Shawn had several
opportunities. He was face-to-face in person in a holding
cell with Weston Sirex several times after that letter was
written. They talked about it. He and Weston talked about the
letter. No violence happened. No attack happened. Shawn
made no efforts to see that Weston Sirex was going to die. He
even told you about another incident where Shawn was
approached by a member of a violent prison gang who offered to
hurt Weston Sirex for ratting him out. Shawn politely
declined. No thank you. He could have had someone else do it
for him and he didn't. He also talked in that letter about
working on causing riots in the gangs, race of prisons versus
race of guards. Here was a prime opportunity. He has a member
of a violent prison gang approaching him and saying let me
hurt Weston Sirex. He says no, doesn't take the opportunity

to say but I want to work on this other idea with you. I think
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we need to start working together. He already has a network
standing right there waiting for him to approach. Instead, he
says no thank you and walks away. He had plenty of
opportunity. He told you how violent it is. He's not kept in
a room. He‘can't communicate with anybody else. None of those
things, none of that violence. How do you know that? Doctor
Piasecki told you she went through the prison record, the
entire file on Shawn Harte. He's been there since at least
the year 1999, 2000. They have got a lot of record on Shawn
Harte. She told you it was several hundred pages. At the
very beginning there was two instances of discipline. The
first was a verbal dispute, not a physical violence. He
didn't grab somebody, punch somebody in the nose. Second, he
had something wrong with people on the phone list, some
problem with the phone list. It is a problem with the phone
list, who he can call from prison. He got a month in the hole
for that. The bulk of the records and all of them after that,
several hundred pages, are requests for permission to buy
books that he wanted to read. These two nonviolent infractions
are in his file and available for Dr. Piasecki to review.
Certainly people engaging in violence, that would be in there.
She told you they do very often, sadly, often contain
incidents of violence. Those would be in the record. She

didn't see any of them here. That is how you know that Shawn
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Harte has not continued any violent behavior while he's been
in prison the last 15 years.

Now Mr. Young on cross-examination of Shawn asked
him several questions along the line, well, you knew once you
got in trouble, got 30 days in the hole for that phone list
issue, you knew that you would be in trouble in prison if you
did anything else that was worse than that. And Shawn said,
well, of course, there are consequences for your actions no
matter where you are.

If you step back a second, Shawn Harte knows there
are consequences for what you do outside of prison because
he's in prison based on actions that happened outside. So it
is not only he got the development in prison I will get in
trouble so I will be good here, he has a much greater
understanding than that. And, you know that prison is not a
happy place of sunshine and smiley faces. Mr. Harte described
the drug use, the violence, the isolation. It is not a place
where it is easy to change. And Mr. William Castillo shows
you that. He was a very violent man. He committed multiple
convictions. He committed a murder. He went into,

Mr. William Castillo went into a woman's home, bludgeoned her
to death in her own bed and set her house on fire. He went
into prison and continued with that violence. He got in

trouble, after trouble, after trouble for years. He was the
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kind of person Shawn Harte said I don't want to be around you.
He did not walk into prison and transform himself.

Mr. Castillo didn't even have the idea to do that for years.
What did Shawn do when he got there? He began to change. Once
he got to the Ely state prison, he realized that the guys with
the tear drops and swastikas, tattoos in jail, didn't really
know what they were talking about at the Ely State Prison. He
could survive without being this horrible violent person. He
changed. He changed. It was lack of that negativity. He
stopped being violent, then he tried to learn whatever he
could. He got his high school diploma, conventional
education, started getting a college education. In the course
of doing that, 2001-2002, he had his first empathetic
experience ever in his life. He had no idea what empathy was
until he saw that little boy break his arm, heard it snap.

And that reaction, he was shocked by it because he had never
felt it. He had no idea he could. That was when he first
began to perceive he was not alone in this dark void, and it
wasn't just only him, that there were other people and other
people mattered. Their pain matters. So he began this
self-therapy that Dr. Piasecki described. He started changing
his reading from the formal education to studying religion,
philosophy, psychology, everything he could get his hands on

to try to see why was he was the way he was, and could he
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become something else. He spent a lot of time doing that. He
continued through the next year or until 2003. He hit this
moment, Good Will Hunting moment watching that movie. I am
not going to describe it again. That was where the focus came
from for Shawn just trying to learn to try to change who he
was, trying to see how he could interact differently with
other people.y When he saw that and had that moment, he
thought it isn't just about me. It is nice to try to change
me, but I have to do more. He went farther on his path out of
that darkness and that destruction. So he continued his study,
went beyond the conventional education and the self-study,
started moving into relationships, began to develop
relationships with other people beyond just what is the
relationship at the moment. You saw evidence of that with
Toni Marie, the lady he wrote back and forth with in Canada.
He sponsored those three children. Shawn is not claiming he
permanently changed the world for those children or he did
something unending for them. He helped them over a period of
a few years. He did that with Toni Marie. Part of his
development with his relationship with her and his reaching
out to other people, people he couldn't get an immediate
effect from. That changed after several years, three years or
so. He and Toni Marie no longer had the relationship. It

dissolved away. She was the one that got money sent to. She
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was the one that sent the letters to the children. Sponsoring
of the children ended with that relationship with her gone.

He reached out further, tried again. He got a
different friend to help him find a micro lending company,
gave that loan to 12 women in India. Shawn Harte did not get
anything out of that loan. You heard that is a three year
loan. They or may not be paid back in those three years. It
has no interest. He doesn't get more money. He didn't get to
contact those women directly. All the women through the Kiva
company. They transferred the money, the correspondence,
communication. He got to choose who he helped, but he had no
direct communication. He didn't get letters from them.

Didn't get any contact with them. No interpersonal anything
from them directly. What he got was the satisfaction of
helping someone who needed it. He got the satisfaction of
helping this group of women who relied upon this farm, helping
them get better material and a better way to do that. Why is
that important? He described it for you. It felt good. It
felt good to help someone else. He likes helping other
people. He likes feeling good about it. He feels that it is
the right thing to do. And isn't that what we as a society
want? Doesn't society want someone who has been so terribly
violent, who has killed someone, engaged in that kind of

dreadful behavior, don't we want them to change and to like
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helping other people, to realize it is right and it feels good

and that is a much better way to be?

Shawn also described for you what he felt was very
important to him and that was helping other inmates. He's in
Ely max. These are violent men that he is trying to help.
William Castillo is not some aberration there. He's the norm.
That is what those people are like, and yet Shawn's own change
inspired William to begin a change of his own, and Shawn
counseled, helped him, and he's continued to help other
inmates. He told you he's had varying degrees of success.
Sometimes no success, sometimes a little success. Some like
William really make drastic changes. And that helping of
others as he gets up to that stage, that is a much more
personal level. He's reached out to children who don't live
in Ely State Prison or the United States. Reached out to the
women's group in India. Even living here now he's reaching
out to people right next to him. It is a much more
interpersonal action and reaction. This is a violent group of
people. This is not pretty please, mother may I people. They
are violent. They are coarse. They are rough. He's able to
interact with them positively, able to deal with negativity,
trying to move something to a better more positive way instead
of acting with his own violence. Shawn tried very, very early

on when he was first beginning the self-study, Jjust moving out
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of the convention, he tried to get his mother to come along
this journey with him. In one of the phone conversations he
asked her to do that. She responded in that really ugly way.
That could have been a devastating setback for him. Even my
own mother I can't convince her to come along with me. Why
should I bother? It just can't happen. It could have set him
back, could have reverted him back to violence, not trying to
do anything to improve. He didn't stop moving forward. He
kept on going. He tried to contact her a couple more times.
She never responded back, but he kept moving forward. He
didn't let that stop him. So what does all this mean? Is
Shawn Harte a danger to future society if he gets out of the
prison? Will he harm other people? Will he continue on that
violent destructive path of 1997 and 199872 Dr. Piasecki told
you a number of factors that are protective factors that help
prevent someone from doing that or indications someone is not
going to engage in violence.

First of all, aging. As people get older, their
violence level decreases. Their violent response decreases.
Shawn went into prison at twenty. He is 37 now. He's been
aging. Before he could ever possibly be released under the
earliest circumstances, he would be at least sixty. That is
specific to Shawn. Increased education helps people respond

better and without violence. Shawn has done a phencmenal
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amount to increase his education over the course of the last
12 or 13 years. He increased his education formally and
informally by a tremendous amount.

Building and sustaining relationships. Doctor

Piasecki told you that was very important that he was able to

have a relationship with Toni Marie. That lasted over a year.

His relationship with Janine Marshall. Sustained
relationships that have been positive. He has the ability to
even be able to handle it when those relationships end. Toni
Marie ended after several years. Shawn kept moving forward,
upward. He's gained a more developed understanding of right
and wrong, how to be in the world without being violent. Dr.
Piasecki said that was something completely missing before
that he's developed. Now that is one of the protective
factors that tell you he has every possibility of being not
violent. Now Mr. Young asked Dr. Piasecki can you guarantee
one hundred percent with absolute certainty Shawn will never
be violent in the future? She said of course not. I can't
guarantee that about anybody. None of us can predict the
future. She can't predict Mr. Young wouldn't be violent. No
one can do that. What you can look at are the factors that
exist, the things you know, the things you know will exist
with the continued age, the things you know do exist. One of

the best predictors of future behavior is past behavior.
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Shawn's is mixed. We have what she described as the cluster
year or so of actual violent behavior and continued attempts
to appear violent with another year or so of ideas that never
actually happened that he talked about or thought about. And
then you have 14 years of nonviolence and helping others. So
he has a very mixed background. What you see most recently is
that he has been improving, that his progress has been steady
and sustained, continued 14 years so far and been steady. She
said she did not see the up down, up down. He was good, then
violent behavior. You don't see that. You see steady
continual improvement and nonviolence.

So will this occur only in prison? Can we not be
safe if he is ever let out? Doctor Piasecki also told you
that those protective factors don't go away depending upon the
environment. Once you achieve them, you always maintain. He
will always get older, increased knowledge, better schools and
interpersonal relationships. It is not a matter of being in
prison. Only prison that will keep it so. She also said she
thought there were some adaptive skills, that he would need
some transitioning so he could integrate, primarily
technological things. Things work differently now. That is
why there are programs that do that transitioning. But as far
as violence or violent responses go, the protective factors

Shawn has been building and occurring for him will still be
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there. They are not going to change.

Will he suddenly revert, this development growing,
growing, growing, suddenly become violent? Will he have he
downward spiral, amount of cluster of violent time that
happened earlier in his life right around the time he was 19,
20, 217

Doctor Piasecki told you that steady progression and
sustained progression is super important in this regard. The
longer you engage in a particular behavior, the more likely it
is to be permanent. That is the longer you remain nonviolent,
the more likely it is you will continue to be nonviolent.
Quitting smoking. Somebody who first quit smoking, sometimes
they go back to it. The longer you go, the more years you
have, the farther away you get from the most recent smoking
episode, the more likely you are not to quit smoking.
Insurance companies even figured the least likely you are to
get cancer the farther you get from when you smoked. It is as
you change your behavior, the more you engage in the current
behavior, stay that way, the more likely it is you will
continue.

Shawn Harte has 12 years or more of good, positive
growth and behavior. He has got at least 23 more that he
would have to continue to sustain before he could ever even

ask to be released from prison and into society.
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Is Shawn Harte the same man that he was at 20, the
man who killed John Castro? He explained to you he's not. He
gave some really lengthy explanation. I am not going to go
through all those. Again, you have to judge the credibility
of what he said. You have to judge his sincerity. That is up
to you to decide. Did he really mean it as he testified about
the growth he experienced about who he has become and still
wants to become? You do have some things that can help you in
investigating that sincerity. For instance, Dr. Piasecki, the
objective evaluator of Shawn, her opinion matches a lot of
things Shawn said. Shawn talked about that time of violence
and that period in his life, just wanting only to hurt people.
In that time frame he didn't know anything else and he has
changed from that. He told you it was a result of everything
he learned and known from his past. He just didn't have any
of the frame of reference. Doctor Piasecki told you she
agreed that period of active violence was heavily influenced
by his past. You can also see it in his brother, Timothy.

Mr. Young asked Shawn if Timothy is getting in trouble. He's
still getting in trouble even with Shawn in prison. That
hasn't stopped Timothy from getting in trouble. He hasn't
killed anyone. Domestic battery. He engages in his own
violent behavior. A different level than Shawn but continues

to do it still. Why? What do they share? Well, they haven't
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shared the recent past because Shawn has been in Ely. What
they shared was their childhood and past with their family and
that training or lack of it.

Also the use of the term persona. Doctor Piasecki
telling you that was a coincidence. It is one more
confirmation that what he's telling you is accurate because
she is an objective evaluator, didn't speak about that
particular topic with Shawn and reached the same conclusion.
Shawn has told you he had to make a determined effort to
change himself. Dr. Piasecki agreed this is not something that
just occurs, doesn't happen with everybody. He had to work
hard. Shawn told you, described it, trying to help other
people become less violent and more positive. He's moved
beyond himself and found that to be very important. Doctor
Piasecki agreed he's done that. Everything in his file and
record shows that. It is very important.

Finally, you have confirmation of Janine Marshall
and William Castillo. Both told you he brings out the best in
me. That is not someone who is the same as the person who was
at age 20 who killed John Castro.

One more thing. Both of them told you Shawn has not
finished transforming himself yet. He has a long way to go.
But he has a long time to get there. You have been told

several times he cannot get out of prison, actually out until
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he's at least 60. He has at least 23 more years to go until
2038, the earliest he would get out of prison. He's not
finished. He told you he doesn't always have the exact
responses. We know they haven't been violent. And those
changes he feels he needs to make, he has got the time to make
those.

So what is the purpose of a prison sentence then?
You have to decide what is right. Should he have the
opportunity to ask for parole or not? Well, there are several
different purposes behind giving a sentence. One is
punishment. Punishment is an appropriate thing to consider.
Someone's life has been taken. You can't evaluate that Mr.
Castro was worth any certain number of years. You just can't
do that. Everybody's life is invaluable. We can't put a
number of years on payment or as payment, but you can consider
punishment for that act. Even Mr. Young said it is not an
inconsequential amount. Forty years is a long time. Shawn went
into prison at age 20. He can't possibly get out until at
least 60. The prime of everyone's life. Twenty years old,
first time on your own until 60 when you are getting ready to
retire. Those years are going to be spent in prison, at least
those many years. He's being punished. Prison is not a
resort hotel. It is filled with violence, drug, negativity,

very, very strict oversight, doesn't get to decide many things

51

980



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

there. And he won't for a very long time. The aspect of
punishment is met by a 40 year minimum sentence up to a
maximum of life.

Also the aspect of deterrence. This is conside;ed
two-fold. General deterrence, you heard no evidence about.
Frankly, from everything we have seen, it doesn't appear to
work. People have been to prison for life. It doesn't. There
is also specific deterrence. Will it deter Shawn of
committing another act like this? I think you can see all of
the reasons why that term in prison would.

We talked at length about the changes he has made.
You also know there is no guarantee he will ever be paroled.
If there is anything that occurs that indicates to anyone on
the Parole Board he's not a good risk, he might be violent,
he's not ready, he could hurt other people, they don't have to
let him out. They don't ever have to parole him from the
first term into the second let alone let him out after that
into society. He's going to have to continue his good
behavior, that steady upward path he's had for the last 12,
13, 14 years and continue at least 23 more before he's ever
going to be able to convince the Parole Board to let him out.

Also the consideration of rehabilitation. Shawn
through his own determined effort changed himself greatly.

He's not there yet, but has made incredible strides. He will
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have 23 more years at a minimum to continue to become even
closer to the person he's been trying to become in the last 12
years. That is an emotionally, psychologically healthy person,
not only responds well but helps other people respond well and
spread positive feelings, happiness, joy, personal health,
psychological health to others instead of negative violence.
So there are at least three choices as you consider
all the factors and you make a determination of what sentence,
which one of these three things will meet the goals for a
sentence, the goal of imprisonment. We are not asking you to
give him that least sentence. Someoné has been murdered.
John Castro has been. His family misses him greatly and it is
a huge loss. We are not asking you to say that is deserving of
anything less than life in prison. We are also not asking to
you let Shawn Harte out today. We are asking you not o focus
solely on punishment without any room for improvement or
consideration who Shawn can become. That would be life
without the possibility of parole which would be appropriate
if you could sit here today, you know, with absolute certainly
there is no way, no circumstances nothing could happen to ever
merit Shawn to have the opportunity to ask to get out of the
prison. There is no guarantee he will ever get out if you give
to Shawn what we are asking for. The Parole Board will make

that decision in the future. You know, the first opportunity
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would be three years from now, but that would still keep him
in prison for at least another 20, at least another 20. They
don't ever have to let him out.

Because none of us can predict the future, we are
asking you to give the one sentence that allows for that
decision to be made at that time, no earlier than 2038 when
the decision can be made by the Parole Board knowing
everything that they would know about him at that time,
because there is no way to predict what will or won't be
appropriate in the future. He may never get out even with
this sentence. 1If it is determined he shouldn't, he can't be
out safely, he can be kept in. It is a life sentence. All
this does is give him the ability to ask can I be released on
parole at some point in the future. No earlier than 23 years
from today. That is what we ask you to do.

THE COURT: Ladies and gentlemen of the jury, we
have gone two hours now so I think it is appropriate to take a
short recess before the State concludes their argument. During
this break, remember that this case is not over. You are not
to discuss the case amongst yourselves or with any other
person, members of your family or anyone involved in the case.
Should any person try to discuss the case with you, you notify
me immediately.

When I say you cannot discuss the case, that
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includes on the internet, internet chat rooms, internet blogs,
internet bulletin boards, e-mails, texts and messaging. Do
not read, watch or listen to any news media accounts or any
other accounts regarding this case.

Do not look up any information about this case,
research it through dictionaries, search the internet or other
reference materials about the trial, the case or the parties
involved.

Please go into the jury room and keep this recess at
15 minutes. Thank you. Court's in recess.

(Short recess taken.)

THE COURT: Let's bring the jury in. Counsel, will
you stipulate to the presence of the jury?

MR. YOUNG: State will, Your Honor.

MS. BOND: Yes, Your Honor.

THE COURT: Thank you. Please be seated. Mr. Young,
you may conclude your argument.

MR. YOUNG: Thank you, Your Honor. Ladies and
gentlemen, I will be relatively brief. There is a couple of
things I would like just to address based on what you heard
from Ms. Bond and the defense argument to you. What was
discussed was effectively two things would support your
verdict of life with the possibility of parole, that being

Mr. Harte's childhood and then let's skip over the 1997, 1998
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time frame, then the 17 years or last 14 years or so forward
until today as justifying the defense's opinion of the
sentence of life with the possibility of parole.

Now Mr. Harte's childhood, I will be very brief on
this. I am not going to stand here and try to fool you and
say it was ideal. It didn't sound like it. He conceded,

Mr. Harte conceded that even despite that he had no right to
do what he did to Mr. Castro, Mr. Lee, Mr. Burnett and all the
other things he did. Now there are plenty of people who have
poor childhoods or live in dysfunctional families that don't
resort to the level of violence Mr. Harte did. I'm not trying
to cast away as insignificant his childhood, but the question
pecomes does the childhood in part give him an out or that
childhood in part justifies a sentence less than life without
the possibility of parole? It is Mr. Lee's and my position
what we submit to you is that it doesn't.

Now the majority of their argument is on what has
happened since 1999 or 2000 and there has been a lot of
reading and writing a couple of articles, some educational
opportunities Ms. Bond mentioned. Well, there has been no
fights. He hasn't killed Weston Sirex, hasn't caused prison
riots and killed others. Ms. Bond said that I want you to stop
considering after the writing of the letter. I don't want you

to do that. You are entitled to consider everything. Consider

56

985



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

the last 17 years. The Jury Instruction tells you you can
consider that. I'm asking you to consider the fact the last
17 years where all of these things have occurred of writing
and betterment as the defense calls it has been while the
defendant has been in prison. Consider the fact that up until
17 years ago, the defendant was at liberty in the community,
and look at the actions he did during that time frame. And now
look at what he's done while he has been separated from the
community and in prison. You heard about the environment that
Mr. Harte has been in in the maximum security prison. There
are tiers of prison in the State of Nevada based on a number
of factors. He's been in Ely which is maximum. He told you
he's in a single cell meaning T don't have another inmate with
me. He testified, he being Harte, testified he gets out of his
cell for three to four hours per day and while he's with a
handful of other people, he said up to 15 people at a time.
They are all individuals from his tier. Guards are there to
supervise. So consider the opportunity that the defendant has
had these last 17 years for violence, for taking another's
life versus what his opportunity is out in the community. He
talked about the incentive, I don't want to say program, but
incentive structure, the reward structure. If you do things
in violation of the prison rules or you commit violence or

anything of that nature, some of your privileges get taken
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away. Mr. Harte learned that very early on with his violation
where he got a month as Ms. Bond testified in the hole or in
segregation. He learned very early on if I do things that are
disastrous to this environment I suffer the consequences. So
not only is his opportunity for these things significant, he
has a personal investment not to do those things.

Now the balance of it is effectively Dr. Piasecki.
She came in and she talked about future dangerousness. She
talked about how Mr. Harte is a changed man and his
development has progressed. So let's talk about that. Couple
of Instructions starting with Instructions 6 talks about
credibility. You get to determine the credibility. It is a
two-page Instruction and carries over to the second page and
talks about all the things you can consider in determining
somebody's credibility. Instruction eight talks about expert
witnesses. And Dr. Piasecki qualifies as an expert witness.
The same as Dr. Palosaari who is the coroner. The same as
Kevin Lattyak who is the criminalist who did the ballistics
pased on their background, training, education and the like.
Doctor Piasecki, as an expert, can talk about opinions, but
the bottom paragraph there says you are not bound to accept an
expert opinion as conclusive, but give it the weight to which
you find it to be entitled. So just because somebody comes up

and says I'm a Ph.D and you should listen to what I have to
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say, again, consider what they say, but you don't have to
accept it outright. What did Dr. Piasecki tell you? Her
primary source of information was who? Shawn Harte. She spoke
to two people as part of her report and her opinions. The
defendant for one and a half hours approximately six months in
preparation of this sentencing hearing and Janine Marshall,
who is the defendant's fiance.

Let's talk about Ms. Marshall very are briefly. Is
Ms. Marshall an individual who has known Mr. Harte for twenty
years, thirty years, say here is what he's like, here are the
changes I have seen? No. We know Ms. Marshall met Mr. Harte
while he was in prison in February of 2014. So a year ago or
thereabouts. And she wrote him on a Write a Prisoner ad. I
probably don't have the terminology exactly right. That is how
she was first introduced, if you will. After a month, because
of the mail in Australia, he writes back. She doesn't
actually see Mr. Harte until December of last year. A month
ago. Two months ago at best. So she didn't know anything
about Mr. Harte back in 1967, didn't know anything beyond what
Mr. Harte told her about his crime. So the two people that
doctor Piasecki talked to in addition to the defendant, who
certainly has an incentive being he's seeking parole
eligibility, is Ms. Marshall who frankly knows very little

about the defendant. She said that, she being Dr. Piasecki, I
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rely on outside information, outside sources to get accuracy
and make sure my -opinion and my writings are accurate. But we
went over this litany of what did you know beyond talking
about Mr. Harte, beyond talking about Ms. Marshall. She had a
prison packet. Okay. But she didn't talk with any of the
guards or the administrators in the prison. She reviewed a
letter from William Castillo. You heard about his background,
but she didn't evér actually go talk to William Castillo or
any other inmates. I asked her about police reports. She
didn't review those. I asked her about the interview of

Mr. Harte or the transcript. Didn't review those. She didn't
know about the literature that he had engaged in. She didn't
know the literature was made available through the Sterling
Enterprises at his mother's residence. Doctor Piasecki didn't
know about the other plans. I mean she initially said oh,
this is one incident when Ms. Bond or Pusich doing the
questioning. We said there is also this other shooting. She
came off that a little bit when talking about this cluster.
But she didn't know the defendant thought about killing people
from the age of 14, and she tried to explain that as, well, I
am not as concerned about thoughts. Well, folks, I submit you
should be concerned about thoughts. You can consider the fact
that he had homicidal thoughts for six years until his arrest.

And guess what those homicidal thoughts ended in? A murder.
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The letter that she described as him trying to be as most
appalling and outlandish words to that effect as possible. An
exaggerated version of who he is. What Ms. Bond just said.
Everything that can be confirmed from that letter. 1In other
words, all the past facts are confirmed because we can say
these things that Mr. Harte is talking about in the past
actually happened. Talking about militia, talking about
riots. Have they happened? No, but, again, we think about
the opportunity because the defendant is in prison. You think
about the incentive not to do those things because he's in
prison. And the best predictor of the future behavior is past
behavior. What was the behavior Mr. Harte engaged in from the
age of 14 to 20? Thoughts of killing, attempted robberies and
the murder of John Castro. That is your best indicator. Not
the last 17 years while he's in an isolated cell short of
three to four hours a day, being supervised by guards 24 hours
7 days a week.

She said that it is not a clinical assessment. How
I started my question was what is the difference between
forensic evaluations and clinical. Clinical is where I have
issues with my life or whatever I might be experiencing. I go
and seek out Dr. Piasecki. I typically see her for a number
of sessions, and I have an incentive to be truthful because I

am seeking help for myself.
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Now contrast that for the evaluation of a forensic
evaluation Dr. Piasecki did to Mr. Harte. It was requested by
his attorneys and ordered by the Court in preparation of the
sentencing. So the incentive, the build-in inherent incentives
in a clinical evaluation were already removed from that. And
Mr. Harte once before in a psychiatric evaluation in his words
lied during evaluation and received a benefit from it. He got
out of the Army. Doctor Piasecki knew that as well. The
difference between these types of evaluations is it is not
Mr. Harte I am coming to you, Dr. Piasecki, for assistance.

It is Dr. Piasecki doing something for courtroom purposes.

She does still find he's narcissistic. She described
that as thinking I am above others. Very similar to his
thoughts back in 1997 and 1998. As she testified and Ms. Bond
discussed and I will bring up again, she can't guarantee
anything. She said I can't tell you how Mr. Harte will be upon
release. I can look at these factors. I am going to
disregard his thoughts for six years, but I can't guarantee or
say with any certainty that if Mr. Harte were to be released
he wouldn't revert right to this. She said diagnoses can
change. The personality disorder he was diagnosed with by two
doctors in 2002 she finds not to exist anymore. But she
conceded in another 12 years that may change, because the best

predictor of future behavior is past behavior. Again,
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consider the past behavior of Shawn Harte when he's not under
a maximum security setting.

So, folks, I am not going to rehash what happened in
that, as the defense wants to characterize it as a cluster.
Doctor Piasecki wants to characterize it as a cluster. You
know the facts of what happened. The question becomes, all
right, does the Defendant's childhood, does the last 17 years
provide a basis to giving him an opportunity to be released in
the community? The State would submit, no, it doesn't, based
on what has been discussed. He's been in prison. And, again,
we know what his actions outside of prison are like.

Dangerous and violent. Absolute obsession with firearms and
explosives. He has writings on them. He allows these
writings to be sent to others upon request. Shooting at
vehicles, thoughts of homicide, and then ultimately killing
John Castro. So does those, the childhood and the past 17
years justify anything less than life without the possibility
of parole? No, it doesn't. No.

Let me finish with this: Folks, I appreciate your
time and attention this last week. The focus of this hearing
for all last week and today has been what? It has been on
Shawn Harte. We are here because of Shawn Harte's actions. We
have heard testimony about the investigation of Shawn Harte.

We have heard the letter and the interview of Shawn Harte.
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Everything has been focused on him. And rightfully so. He
put all this into motion. We are here because of Shawn Harte,
and justice would be served based on all those actions to give
him a sentence of life without the possibility of parole. But
I want you, when you are deliberating, to not only focus on
Shawn Harte. I want you to focus on one other thing. I want
you to focus on John Castro Jr. John Castro Jr., has kind of
taken a back seat in this hearing. And, again, understandably
so because we are not here because of anything John Castro
did. He was working to support a family. We are here because
of Shawn Harte's actions. But just as justice demands a
sentence of life without the possibility of parole for the
Defendant's actions, there is justice for John Castro Jr., a
man who had a family. A man who had siblings. A man who you
heard little about from Tony Castro when he was reading his
letter and testifying. We are here because of Shawn Harte's
actions. The large focus should be put on John Castro, Jr.,
and justice for John Castro, Jr., would be life without the
possibility of parole. That is all the State is asking you to
do. I'm not here to say that is insignificant. I understand
what I am asking you to do. Mr. Lee understands what we are
asking you to do. But it is not any of you that caused us to
be here. It is that man who killed a father, a person working

to support his family, and for that Mr. Harte deserves life
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without. Thank you.

THE COURT: Ladies and gentlemen, that concludes the
argument of counsel with regard to this case. We have now
come to the stage in the proceedings when in just a moment I
am going to give the case to you to begin your deliberations.
However, only 12 people deliberate on a case, and we did have
two alternates selected. We have used one of those alternates,
the first alternate when we lost Ms. Connor. We will not be
using the second alternate. It is the person last selected,
Mr. Cunningham, so you are the alternate. Now I say we are
not going to use you, but as quickly as we found out Ms.
Connor couldn't be here, we could have another vacancy on the
jury. So it is essential I keep you as an alternate and I
keep you to the admonition I have given you at all the breaks
until the jury actually reaches their verdict in case someone
would become i1ll or unable to continue we would substitute you
onto the jury, and then the jury would start deliberating all
over again with you as the 12th person. So it is essential
that we do have you available.

Now I can do it two ways. I can let you stay here
in the courthouse and we keep you separate and apart from
everyone, or I can let you go on about your business, leave
the courthouse as long as you agree to notify me and stay in

touch with my office at a phone number where we can reach you
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at all times and agree to follow the admonition I have given
you at all breaks. That admonition being you can't talk about
the case with anyone. You can't discuss it with anybody at
work or home, any friends. You can't allow anyone to discuss
it with you. You can't form any opinion about the case. You
sort of have to stay in limbo so that you could begin
deliberating with the other jurors if necessary. And it means
you can't look at any news media or any other accounts
regarding the case or make any independent investigation
regarding the case. That means, talking about an
investigation, it includes internet, tweeting, texting,
e-mailing and looking up anything on the internet.about the
case or the persons involved.

Now will you agree to follow that admonition I have
just given you?

THE ALTERNATE JUROR: Yes, ma'am.

THE COURT: Will you agree to stay in touch
telephonically at all times?

THE JUROR: Yes.

THE COURT: That being said, I am going to let you
go into the jury room, gather up your personal belongings.
Leave your note pad with the bailiff. She will keep it
separate and apart and will not look at it herself in case you

do come back to deliberate. Then exit the jury room door and
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make a hard left and go into my chambers which is my office.
You will find my judicial assistant in there. Please give her
a phone number where you can be reached. We'll let you know
if and when we need you to come back or if jury has reached
their decision. Okay. Thank you.

So, ladies and gentlemen of the jury, it will be the
12 of you that will be deliberating in this case. With you in
the jury room will the exhibits that have been admitted to the
penalty hearing as well as the written Instructions that I
read to you and the verdict forms I told you have been
prepared. It may take a few minutes for the clerk to get all
of those items in to you but they will be delivered very
shortly. Once we recess, we are in recess subject to the
jury's call and subject to you notifying us of reaching your
verdict. I know the bailiff will accept your cellphones and
keep them during your deliberations.

Ladies and gentlemen of the jury, you may go into
the jury room for deliberation. Wait a minute, wait a minute,
walt a minute. Sorry. We have to swear the officers to take
charge. Chelsea, would you move over a little closer? Thank
you.

Ladies and gentlemen, you may go into the jury room.

Please be seated. Counsel, I know it is your

practice, but be sure that you provide the clerk with your
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telephone numbers where you can be reached. The bailiff will
be ordering food for the jury. They have to fill out their
menus. That will be ordered shortly.

In addition, I want to make a record about the
bullets and the gun. It is the practice of this department
that we do not send the bullets in when the gun is in the jury
room so the bullets will be held. If the jury wants the
bullets to see, we will switch it out. Any objection?

MR. YOUNG: ©None from the State.

MS. BOND: No, Your Honor.

THE COURT: Also with regard to Exhibit 34, I
understand we can't get an admitted sticker without disturbing
the other sticker. It was suggested we could put them in an
envelope and put the new admitted sticker on the outside of
the envelope. Does anybody have any objection to that?

MS. BOND: No objection.

MR. YOUNG: ©None. Thank you.

THE COURT: The series, 34 series admitted will be
in an envelope with an admitted sticker on the outside.

The last thing, we had the videos that were played
and we need to make a record with regard to a clean computer.
Do we have a computer available that does not have anything on
it that will play the DVD?

MR. YOUNG: The one here, Mr. Evans from our IT
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specifically put these computers in without having access to
anything else. I think the only media shown was the interview
of Mr. Harte. That is on a separate disc.

THE COURT: That has to be shown through --

MR. YOUNG: Shown through this. If the jury needed
to, they could use this exact computer.

THE COURT: What is the power point on?

MS. PUSICH: Flash drive.

THE COURT: And you have that?

MS. BOND: I do yes. I have a printout, if you want
a printout of the screen shots.

THE COURT: Normally we would put in the record
screen shots what was shown in the power point, but the State
didn't ask for it. I watched it, didn't find anything
objectionable about it, so I think it is fine.

MR. YOUNG: I just checked. There is no e-mail
access. It does appear to be -- I don't know if there is even
internet access. There is no icon. There is nothing on there
evidentiary wise that the jury could look at from this
computer beyond inserting the disk of the interview.

THE COURT: Would you open Microsoft for me?

MR. YOUNG: So, Your Honor, under this local disc C,
Your Honor, is where all of our, the area I put any of my

files on.
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THE COURT: Right. Okay. Look at the power point
one just to make sure. Just make sure it didn't get saved
somehow.

MS. PUSICH: On the bottom of your program.

MR. YOUNG: Oh. There is nothing there.

MS. BOND: See what it will open because it --

THE COURT: It shows several. That isn't a clean
computer.

MR. YOUNG: Apparently.

MS. BOND: I don't know it would open if you click
on it because the drives not there.

MR. YOUNG: This was the defense, because the State
didn't use power point. This is the defense. It doesn't
open.

THE COURT: Go back onto the file.

MR. YOUNG: Your Honor, the first three I have done,
none of them actually open. Usually we have to put in some
sort of power point or otherwise.

THE COURT: Right. I don't even like the title
there. Would you look at the file setting.

MR. YOUNG: Sure.

MS. BOND: Brad is here. He might be able to delete
all those at this time.

THE COURT: Would you go over to the right on the
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recent places?

MR. YOUNG: I am sorry?

THE COURT: Go ahead, try to open desktop and see if
there is anything there. Is your IT person here?

MR. YOUNG: He's in my office. I can call to have
him here.

THE COURT: Well do that. Have it completely
cleared. I think it is important to have a completely cleared
computer. I'd hate for anyone on the jury to start reading
titles, somehow get an idea of any kind.

MR. YOUNG: Sure. No problem.

HE COURT: But this won't be available to the jury
unless they ask to play the DVD, so we have time. Yes, Ms.
Pusich?

MS. PUSICH: I have a question. We didn't check it.
If their IT person is coming, can they make sure they cannot
access the internet through the comments on the screen?

THE COURT: They have told me before in other cases.
I think it is a good idea to look at it. I want to try to do
it now.

MS. PUSICH: Okay. Good.

MR. YOUNG: They do not have access to the internet.

THE COURT: We confirmed that also. All right.

Anything else, counsel, before we recess?
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Mr. D'Alessandris, you have a folder with you. Are
you the foreperson?

THE FOREPERSON: Yes.

THE COURT: Have you reached a verdict?

THE FOREPERSON: Yes.

THE COURT: Would you hand the verdict and file to
the bailiff who will hand them to me. The clerk will read the
verdict of the jury.

THE CLERK: 1In the Second Judicial District Court of
the State of Nevada in and for the County of Washoe. The
State of Nevada, Plaintiff versus Shawn Russell Harte,
defendant. Case number CR98-0074A Department 4. Verdict of
Penalty. The defendant, having been previously found guilty
by jury verdict of murder of the first degree with the use of
a deadly weapon, and we the jury duly empaneled to decide and
set penalty now set the penalty to be imposed for murder of
first degree at life in the Nevada Department of Corrections
without the possibility of parole. Dated this 2nd day of
February, Michael D'Alessandris.

THE COURT: Is this your verdict say you one, say
you all?

THE FOREPERSON: Yes, Your Honor.

THE COURT: Does either party wish the jury polled?

MS. PUSICH: Yes please, Your Honor.
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THE COURT: You may be seated. The verdict doesn't
ar on it. It is dated the 2nd day of February

year.

THE FOREPERSON: Sorry.

THE COURT: Did you sign it today, sir?

THE FOREPERSON: Yes.

THE COURT: 201472

THE FOREPERSON: Yes.

THE COURT: 2015. Okay. Counsel, do you have any
to the bailiff providing that to the Foreperson?
MS. PUSICH: We do not.

THE COURT: The record will reflect that the
n has now dated and completed the date on the

line. Now the clerk will poll the jury.

(Whereupon the jury was polled.)

THE COURT: The verdict will be recorded in the

f the Court.

‘Ladies and gentlemen, I want to thank you for your
and I join with everyone in the courtroom in

ing the thoughtfulness and attentiveness you have had
e entire trial. We have noticed that you have paid
ention to all the evidence, and we appreciate that.
Now the admonition I gave you at all the breaks you

eleased from. You can discuss your jury service with
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anyone you so desire to talk about it with, however, you are
not required to talk about it with anyone. It is up to you.
And if you have any questions or you want to talk about the
case, you can call me later about it or you can stay. Many
times jurors would like to stay and come into my chambers. If
you want to do that as a group, I would be happy to welcome
you all in my chambers and answer any questions that you might
have. But you are released from the admonition and you may
leave now from the courtroom. We appreciate your service.
Thank you.

Counsel, I don't know if we really need a new
pre-sentence investigation or if judgment can just be entered.
I want to have your thoughts.

MS. PUSICH: Your Honor, we spoke with Mr. Harte and
with the State earlier. It would be his request not to
prepare a new PSI. The report we have was prepared regarding
this offense. He hasn't spent a moment out of custody since
it was written. There will be an updated calculation for
credit time served. It might take us a few minutes. I spoke
with the State earlier. I believe we will both be asking the
Court impose the same sentence for the robbery that was
previously imposed. If that were to be the case, he can be
sent back to Ely in the next few days.

THE COURT: Okay. I don't think I can change, even
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if you didn't want me to, I don't think I can change his
sentence on the robbery.

MS. PUSICH: Your Honor, that part of judgment was
reversed, but I think because no factual circumstances have
changed it probably is the better course not to.

THE COURT: Okay.

MR. YOUNG: Your Honor, to address all that, if
Mr. Harte does elect to waive his PSI, the State has no
objection to a new PSI, state has no objection to that.
Regarding imposition of the balance of the sentence, obviously
the weapons enhancement per statute, the like consecutive and
the robbery, there are some circumstances by my reading of the
case law which would allow me, the State, to argue for
something different. I am not going to do that in this case.
So my understanding what was imposed previously was 72 to 180
months with a like consecutive with the weapon enhancement but
that running concurrent. And that is what I would, if that is
what was ordered previously, I will stand by that at this
point as well.

The only thing to add, I did speak with Mr. Castro's
family. Technically I think they would have a right to
readdress Your Honor. They are going o stand by what was
already presented to the jury. They have nothing further to

present to you.
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today Ms.

some reading of the statute, you have a right to have another

hearing and a pre-sentence investigation, a new one prepared?

waive it?

forward and I can sentence the defendant. Mr. Harte did you

have anything you wanted to say?

the Court?

sentence t

it concurrent. The State is correct, for both robbery and

homicide a

consecutive. That is the case because that was the law in

THE COURT: Okay. Is it your desire to go forward
Pusich with immediate sentencing?
MS. PUSICH: It is.

THE COURT: Mr. Harte, do you understand that under

THE DEFENDANT: I understand.
THE COURT: Are you waiving that?
THE DEFENDANT: I am.

THE COURT: Everyone is in agreement that we can
MS. PUSICH: Yes, Your Honor.

MR. YOUNG: I have no objection to that, Your Honor.

THE COURT: Okay. Then that being said, we can move

THE DEFENDANT: No, Your Honor.

THE COURT: Does anyone else have anything to say to

MS. PUSICH: Your Honor, we would ask you impose the

hat was previously imposed for the robbery and run

s a matter of law, the deadly weapon runs
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effect at the time of the commission of the offense under
Pullen versus State. The only thing I would ask is a few
moments when we are done to figure out credit time served for
your clerk.

THE COURT: Okay. The Court would impose sentence
today if there is no cause shown why the defendant, why
judgment should not be entered for the crime of murder in the
first degree with the use of a deadly weapon as charged in
Count I to life in prison without the possibility of parole.
And as to Count II-- as to Count I, a like term of life
without the possibility of parole for the use of a deadly
weapon.

And then as to the robbery charge, it is 180 months
wifh a minimum parole eligibility of 72 months, and previously
he was given credit on that, so based on the Jury
Instructions, do you want the credit to run to the murder or
to the robbery?

MS. BOND: They run concurrently. It would run to
both.

MS. PUSICH: As a life sentence, it is not going to
run to anything.

THE COURT: We'll get the credit from you and then a
consecutive term of a maximum 180 months with minimum parole

eligibility of 72 months with the use of a deadly weapon, and
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that is to Count II. So the life without with a consecutive
life without for the use of a deadly weapon, and then as to
Count II, 72 months to 180 months with credit for time served.
That will be concurrent to the life but the consecutive does
not get the credit on it, and the consecutive time for the use
of a deadly weapon will be the same.

MS. BOND: I think now and I don't know if it
applies, this comes from 1997, the Court has to announce the
aggregate minimum and maximum and the credit begins to run to
all the aggregate minimum. It is academic because there is a
sentence of life without, but I think that is how it runs now
with sentences that are not life without. That would be to
the robbery.

THE COURT: So you are thinking it would be 144
months on the bottom end?

MS. BOND: To 360 on the top.

THE COURT: 360 months on the top end because they
are running consecutive?

MS. BOND: The aggregate sentence for Count II.

THE COURT: Okay. That will be the order. Now the
clerk may want, she does want the credit for time served,
because I will give him credit for time served, of course, and
I think you should talk to her about the form of the judgment

so that we are sure everyone is in agreement on the judgment
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form. Okay?

MR. YOUNG: Does Your Honor need to impose the
standard fees and everything else?

THE COURT: Previously I did, so it was $750 in
Washoe County Public Defender fees and $25 administrative
assessment fee and the fee for DNA testing at $250. There was
not the $3 fee back then. And so I would impose that one at
this time.

MS. PUSICH: If that could be listed as less amounts
already paid. Some of those have been paid while he's been
serving.

THE COURT: Yes, we'll do that. Anything further?

MR. YOUNG: The only other thing from the State just
to put it on the record, prior to, after the jury returned to
the deliberation room before we broke, there was a discussion
about the computer, what was on there. To my understanding,
the jury never requested to even use it. It is a moot issue,
but Mr. Evans, Brad Evans from our office did come in and
remove anything objectionable if you will, and I believe Ms.
Bond took a look and made sure she was satisfied there was
nothing on the computer that should not have been on there.

MS. BOND: That is correct.

THE COURT: Also it is my understanding the jury did

not request to view that evidence. Anything further?
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MR. YOUNG: Not from the State.

THE COURT: All right. Thank you. Court's in
recess.

(Whereupon, the proceedings were concluded.)
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