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"anything tc¢ Mr. Hadland?

The best, the most solid evidence in this case 1s we
know Mr. Carroll's motivation. I think we can understand it.
I think many of us would want to have —— to do whatever we
could to stay unarrested. He was wearing a wire. He was
going in to get people-and to get evidence, and at that
critical part when Little Lou opened his mouth, he turned to
him and said, What are you saying? You had nothing to do with
this.

Why? There's no explanation for that other than he
had nothing to do with it. It would make sense if he tried to
argue it in a way that roped somebody else in to get him off,
but it makes no sense for him to say, You were guilty as can
be but shut up, I don't want to get you on this tape. That
doesn't make sense. Out of Deangelo Carreoll's mouth is the
best evidence in the case, Little Lou, you had nothing to do
with it.

The prosecutor started out his opening statement to
you by saying Little Luis Hidalgo would bhe heard saying, I
told you you should have taken care of TJ. Well, we heard the
tape they played and we'll hear it again. I didn't hear that
on the tape. BAnd even 1if vou listen to it 50 times, 100
times, and vou decide ultimately that vou do hear it, it
doesn't mean —- or it doesn't have to mean, You've got to go

ki1l the guy.
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Deangelo Carroll, when he left Simone's on the
23rd of May with this wire on, he left and met right back up
with the police. And before the police listenéd to any of
that tape, they said, What happened? Did you get anything?
2nd in that debriefing session Deangele Carroll never said,
Yeah, I got Little Lou saying, You'wve got to do this to TJ.
That wasn't part of his debriefing to the police,

I would like to talk to you now about three facts
that are not on the tape on the 23rd, three facts that the
prosecutor mentioned and three facts which will be in issue
and in dispute in the trial.

The first is about the conversation from Anabel
Espindola that she says happened at 4:58, 5:00 o'clock at
Simone's where she got off the phone with Deangelo Carroll,
turned and locked at Mr. Hidalge and his son and said, TJ's
out there badmouthing the club. And her story, her statement,
her testimony is expectéd to be -- and by the way, Mr. Gentile
raised this in his opening. This was — this was a story
sha;ed with police in February cof last year, 32 and a half
months after her arrest, and Mr. Gentile talked to you about
her plea deal. The one thing that he did not mention to you
is that you'll hear testimeony of her sentencing range. And he
mentioned —— or he may have mentioned, or if he did not, I
will mention she's eligible feor probation. And the

prosecutor —— and she's eligible for probation after she
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testifies in this case.

The prosecutor, as part of the plea deal, agreed ——
Mr. DiGiacomo and Mr. Pesci, they agreed to not argue against
probation. And she knows that. That was part of her
understanding when she entered the plea. So that doesn't mean
she'll get probation, but it means when her lawyer's up there
saying, Judge, Judge, give us probation, they're not going to
say, We don't agree with that. They're going to sit silent on
that peoint.

She's going to say that this phone call came in from
Deangelc, that she got off the fLelephone and said to Mr. H,
Apparently TJd's out running his mouth about the club, that's
what Deangeleo said, and that Little Lou became upset and that
Little Lou said, Dad, you're not going to do anything. You
don't take care of business.

And they mentioned that Rizolo and Gilardi — Rizolo
and Gilardi know how to take care of business. Apparently |
they know how to take care of it so well they both end up in
prison. They know how to take care of bqsiness- You're not
gocing to be like them.

What's not said in that conversation is, You've got
to go hurt Hadland. You've got to go kill Hadland. You've
got to hire somebody to kill Hadland. He said, You don't know
hew to take care of business. And she's going to say

Mr. Hidalgo, Jr. said, Mind your own business. He didn't say,
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That's a good idea. He said, Mind your own business, Little
Lou. |

And Anabel Espindola's expected to testify at that
point Little Lou said, Dad, I mean, Gilardi takes care of
business. He even beat a customer up one time.

And Mr. Hidalgo goes —— said, Son, I told you, mind
your owh business.

And Little Lou, upset, left. Left. That's it.
That's the.aiding and abetting under one ¢f the two theories.
We'll talk about the other theory in a second.

He never said Hadland should be killed, never
suggested a plan on how to do it, never participated in any
way. Even based on the star witness, it's a kid mouthing off
to the father and the father putting him in his place and that
heing the end of it.

A conspiracy involves an agreement between people to
accomplish scmething illegal. Based on Anabel Espindola,
we've got nothing but a disagreement.

The second item the prosecutor mentioned was this
phone call about bats and bags where Little Lou apparently
picks up the telephone, calls Deangelo Carroll and says, Bring
bats and bags. Now, 1t would be nice toc hear that from
Deangelo Carroll. What we're going to hear is Rontae Zohe,
Deangelo’s friend, the young man who was living with Deangelo.

Rontae Zone never spoke to Little Lou Hidalgo, never
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talked to him, has no first-hand information about what Little
Lou Hidalgo may have said or may not have said. All his
information about bats and bags is filtered through what
Deangelo Carroll said. And it's filtered through on a day
where they were smoking pot from the time they got up until
the time they went to sleep.

Rontae Zone, who knows Deangelo Carroll pretty well,
will tell you that he doesn't always find him to be
trustworthy, that he talks a lot, doesn't alsc know what to
believe out of his mouth, but he'll say, as he best remembers
it, that Deangelo said that Little Lou called, said something
about, Bring bats and bags to the club.

On the wire, on the May 23rd body wire that we heard
some this morning —— we'll hear a lot more in the trial ——
there's no reference at all to bats and bags. And I think
it's a fair question for you to have as you're listening to
the evidence toc ask, well, if that's an important piece of
evidence, wouldn't the police have gotten Deangelo Carroll tc
bring that up on this body wire, this 34-minute, 56-second
body wire? Wouldn't they get him to say, Hey, Little Lou, you
remember when you called me about bats and bags, and try to
get him talking about that, if that's an important piece of
evidence? Nowhere on the wire is the word bats and nowhere on
the wire is the word bags. They're never together and they're

never attributed to Little Lou Hidalgo.

KARReporting & Transcription Services

86
UHRTY




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jayson Taoipu was present with Rontae Zone all day
and with Deangelo Carrcll. He was told something about bats
and bags. He was told by Deangelo Carroll something about
bats and bags. And Jayson Tacipu says Deangelo said, Anabel
Espindocla told me to bring bafs and bags to the c¢lub. BAnabel,
not Little Lou. Anabel is expected, from the witness stand,
to deny ever having made that statement.

The last point on the bats and bags is, do you have
any way of knowing, when you're listening to the evidence, was
this comment ever really made? And yvou may want to listen for
evidence that suggests anything about bats and bags ever being
gotten. There's going to be a lot of talk about phone calls
and getting bats and bags and what that may be code for, but
at the end of the day, vou're not going to hear a single
witness say, And after that, Deangelo turned and said, I've
got to go get bats and bags, and he walked to the closet to
get a bat and walked to the kitchen to get bags. Nothing like
that.

What we're going to hear is Rontae Zone saying,
Deangelo told me something about bats and bags. I don't know
if that call was made or not, that's the best memory I have,
That's it.

The third item of proof outside of this tape that
the prosecuticn talked about and is relying on the case is a

phone call. There's this phone call at 7:42 p.m. between
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Little Lou Hidalgo to Deangelo Carroll's house. Absolutely
true. Little Lou called him all the time. Deangelo worked at
the club. He promoted. He handed ocut flyers at the club and
that was part of Little Lou's responsibility, to make sure
those guys were out on the strip passing things out, giving
items out to the cab drivers.

You'll hear from a defense witness that on this
night Deangelc Carroll was supposed to have a special pickup
from a group of businessmen who were in a hotel and that they
were trying fo make sure -- because Deangelo wasn't always so
responsible —— trying to make sure this pickup was made.
Absolutely, little Lou called at 7:42 p.m. trying to find the
employee who was not at work. It's interesting the
significance placed on that call as —

I'm looking for the phone records. 1I'11l give you a
minute to catch up with me. I changed the order a little bit
and I forgot to let Andy know. There we go. Thank you.

What the iecords are going to show 1s on May the
19th Deangelc Carroll tried to contact Timothy Hadland five
times. The first time was a chirp with no time at all. He
chirped him again at 10:53 for eight seconds, 10:54 for 21
seconds, 11:13 for 14 seconds, and then the last attempt was
at 11:27. And based on that, the police are going to tell you
they believe that Mr. Hadland was alive at 11:27. He was

found and 9-1-1 was called at 11:44. So to the best of their
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estimation, he was killed somewhere in that time period.

Contrast Little Lou's 7:42 call, one call at 7:42,
with all the communication between the two key people,
Deangelo Carroll and Anabel Espindcla. Deandelo called seven
times, appeared to be six comminications. He called her from
his house to Simone’s, 4:58 p.m. This allegedly is when this
thing about TJ's out badmouthing the club that ultimately the
State's theory lead to his death. That call was at 4:59. He
called again at 7:27. Then there's a series of chirps later
in the night, the last one being significantly ten minutes
after Mr. Hadland who was attempted to be reached at 11:27.
Those are calls from Deangeloc to Anabel Espindola.

Anabel wasn’'t just received. She was trying to
contact Deangelo as well. 5She attempted to chirp him at B:13
and that's —— you know, let them know, I'm available, here I
am, 8:13. 8:15, there's some sort of talk for six seconds.
She tries him at 11:08 and then again they're switching little
chirps at 11:37.

This may be too small for you guys to.see. I'1l try
your other TV down here.

What we have at the end of the day, in contraét to
one call which is supposed to have such great incriminating
value in this case, we have 12 communications or attempted
communications between Deangelo Carroll and Anabel Espindola.

That's not hunches, that's not speculation. Those are facts.
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When all the evidence is in, you'll know who was in
constant contact on the 19th. You'll know who the main people
were in the phone conversation -- or on the body wire on the
23rd. You'll know who was in charge and you'll know that
based on Anabel Espindola's expected testimony that she's
going to say Little Lou never mentioned killing anybedy, much
less killing Hadland. And you're going to hear Deangelo
Carroll on that tape who's trying to get incriminating
evidence say, Little Lou had nothing to do with it.

On the murder charge and on the conspiracy charge,
that's the evidence. He's not guilty. And at the end of this
case, we'll ask you to please find him not guilty of those two
charges.

THE COURT: All right. Thank you, Mr. —-

MR. ADAMS: I'm not quite done yet. 1 need to talk
about the other two charges for a few minutes.

THE COURT: I'm sorry.

MR. ADAMS: The last two charges are two charges not
referenced by Mr. Gentile because they don't apply to his
client. They're two charges related to the comment about rat
poiscn of Mr. Zone and Mr. Taoipu. And I told you earlier
Little Lou said it, and he did. The guestion for you is did
he mean it. No question those words came out of his mouth.

Ne guestion they're on the wire. The question is was he

trying to have a first-degree murder done on those two people.
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To evaluate that, to evaluate whether these were
stupid words or whether they were intenticnal words trying to
get people killed, you've got to look at all the evidence.

One thing to look at is did Little Lou leave his room to go

find Deangelo Carroll so that something terrible would happen

to Mr. Zone and Mr. Taoipu? The evidence will be no.

Mr. Carroll came to Luis Hidalgo's room. Luis
Hidalgo was sick. You can hear him coughing and hacking on
the wire. He was sick in his own room. Deangelo Carroll came
to his room before the 23rd.

Is there going to be any evidence —- and listen for
evidence —— that Little Lou was out in these three days
between Mr. Hadland's death and the wire? Is there any
evidence that Little Lou Hidalgo was gbing cut trying to
figure cut who was with Deangelo so they could be eliminated?
I don't expect you're going to hear anvy evidence about that.

And then most importantly, 1f this was such an
intentional comment, what do we hear on that wire on May the
24th? On May the 24th, the day after, they plaved a little
snippet of it, he says, The witnesses got on the bus, they got
some money. They got on the bus and took off. Did Little Lou
say, How did you let those guys get away? 1 gave you Jen, I
gave you Ray, T told you to get rat poison. You've got to go
find those guys so they don't snitch on vyou later, man.

You don't hear that on the tape. There was none of
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that. The guestion at the end of the day is, did Little Lou's
comments mean he was really trying to have a first degree
murder done?

The judge told you earlier about the presumption of
innocence. The presumption of innocence remains with a client
throughout the case. If there's evidence that can be
interpreted two ways ——

MR. DIGIACCOMO: Objection, Your Honor.

THE COURT: Yeah.

MR. DIGIACOMC: Thank you.

THE COURT: Can you rephrase what you're about to
say -

MR. ADAMS: Yes.

MR. DIGIACOMO: Weil, then I'd argue it's
argumentative as well, Judge.

THE COQOURT: Well —

MR. ADAMS: If there are facts cut there, you have a
duty to interpret those facts consistent with the presumption
of innocence. If the facts can only be viewed ——

MR. DIGIACOMO: I object. That's a misstatement of
the law.

THE COURT: Yeah. It's sustained.

MR. ADAMS: If the evidence can only be viewed In a
way that points to guillt, look at it that way, but if it

doesn't, keep the presumption of innocence in mind. What
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you'll have are comments. You'll have comments by Little Lou
and no steps taken before the 23rd or after the wire to have
anything done to these other two men.

At the end of the evidence, we'll ask you to please
acquit Luis Hidalgo on those charges as well.,

Thank you.

THE COURT: All right.

MR. ADAMS: Thank you, Your Honor.

THE COURT: I was afraid to say anything. Thank
you, Mr. Adams.

Is the S5tate prepared to call its first witness?

MR, DIGIACOMO: We are, Judge, but can we have a
five-minute break?

THE COURT: All right. Ladies and gentlemen, we're
going to take a brief break before we go into the testimony.
We'll give you until 2:10.

And once again, you're reminded of the admonishment
which i1s, of course, still in place that you're not to discuss
anything relating to the case with each other, with anyone
else. Don't read, watch, listen to reports of or commentaries
on any subject matter relating to this. Please don't form or
eXpress an opinion on the trial.

If you folks can leave your pads cn your chairs and
follow Jeff through the double doors, We'll see you all back

here at 2:10.
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(Court recessed at 2:02 p.m. until 2:14 p.m.)
(In the presence of the Jjury.)

THE COURT: All right. Court is now back in
session. The record will reflect the preszence of the State,
the defendants, their counsel, officers of the Court and
members of the jury.

Mr. DiGiacomo, please call your first witness.

MR. DIGIACOMO: Larry Morton.

THE COURT: Larry Morton.

Sir, just come on up here, please, to the witness
stand, just up those couple of stairs. And please remain_
standing facing our court clerk.

LARRY RAY MORTON, STATE'S WITNESS, SWORN

THE CLERK: Please be seated and please state and
spell your name.

THE WITNESS: Larry Ray Morton, L-a-r-r-y, R-a—-y,
M-o-r—t—-o—n.

DIRECT EXAMINATION
BY MR. DIGTACOMO:

Q Good afternoon, sir. How are you employed?

A I'm a senior crime scene analyst for the Las
Vegas Metropolitan Police Department.

Q What does that mean you do for a living?

A It means that I respond te incidents, document

the incidents through note taking, photography, latent print
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processing, evidence ccllection, preservation, also attend

autopsies to collect any evidence that is available from the

victim.
0 How long have you been a crime scene analyst?
A For 14 years.
Q And while we'll have other analysts who
actually do some of — the scenes, were you the analyst

assigned to the autopsy of Timothy Hadland?

A Yes, T was.

Q Can you tell the ladies and gentlemen of the
Jury what your duties are when you're in an autopsy-

A My duties at the autopsy began with documenting
the seal that is on the body bag. I photograph the seal. I
record the number on the report. Then as the bag is unsealed
and opened, I photograph the —— first the open bag with the
body usually wrapped in a sheet within the bag. Then as the
sheet is unwrapped, ancther series of photographs, then
rhotographing with the clothing on, remove the clothing,
photograph with the clothing off the body, then clean the body
up, photograph the body after it's cleaned up.

During this process, also I take buccal swabs. Any
forensic —— any evidence that is on the body that's visible at
the time is also collected. I also then fingerprint the body
and take palm prints for elimination purposes at a later date.

0] Specifically on May 20th, were you at the
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autopsy of Timothy J. Hadland?

A Yes, I was.

0 Ckay. And you talked about the body in your —
and your photography of it. In addition to your photographs,
is there anybody else who takes photographs of that time?

A The coroner's forensic technician also takes
photographs of the body. We work around each other doing
photographs pretty much of the same photograph sets prior to
the autopsy actually beginning.

MR, DIGIACOMO: May I approach, Judge?

THE COURT: Yes.

BY MR. DIGIACOMO:

Q I'm showing you what's been marked as Stater
Propocsed Exhibit Nos. 1 through 4 and ask you to flip through
those and tell me if you recognize the individual who's
depicted in the photograph.

A Yes, I do.

0 Is that Mr. Hadland?
A Yes, it i1s.
0 Now, looking at those photographs, can you

determine whether or not those are the photographs you took or
the photographs that the ME's office or the medical examiner's
office took?

A These were taken by the medical examiner's

office.
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Q How do you know that?
A There's a gray —— may 1 show these?
@] Yeah —— well, hold on.
MR. DIGIACOMO: I'll move to admit 1 through 4.
MR. GENTILE: ©No objection.
THE COURT: All right. Those will be admitted.
MR. ARRASCADA: No objection either, Your Honor.
THE CQURT: Oh, I'm sorry.
(State's Exhibits 1 through 4 admitted.)

BY MR, DIGIACOMO:

0 What I'1ll do is put them on the overhead and

let you answer that guestion, sir. I'm showing you what's now

been admitted as State's Exhibit No. 1.
A Every photograph taken by the medical

examiner's office has this — this gray marker placed in the

photograph. My photograph wculd not have that marker in them.

If there's any markers, I would put in a ruler with my
initials and identification number on it.

Q And then that marker has unigque numbers on it
50 the medical office can make sure they —— that the picture
associates with the correct report with the correct person,
correct?

A Yes, that i1s correct.

Q Al11 right. You also indicated that your

responsibility is to collect evidence at an autopsy. Now,
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let's talk about this particular autopsy. Did you collect
some evidence that was ocutside the body of Timothy Hadland?

A As we opened the body bag and were preparing
the body for autopsy, we found a bullet fragment underneath
his head within the body bag.

) And did you collect that?

A Yes, I did.

0 And during the course of the autopsy, as the
doctor's performing the autopsy, does there come a point in
ﬁime when you collect any other evidence?

A Any other evidence such as additional bullet
fragments I would collect from the doctor.

Q In this case, did you receive additional bullet
fragments from the doctor?

A Yes, I did.

Q Showing you what's been marked as State's
Proposed Exhibit Neo. 134, do you recognize that?

A Yes, I do.

Q And does that appear to be a packaging that vou
created from the autopsy?

A Yes. This is a manila envelope with an
evidence label attached to one side of it which is the label
that I prepared and placed on this bag. Also there's a red
tape across the flap. The top flap is closed with a string

closure., It also bears my initials and the date that I sealed
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this particular package.

Q Obvicusly that package is cut open, correct?

A Yes, it is.

0 And there's alsc a blue seal on the bottom of
that package, correct?

A Yes.

8] Do you know what that blue seal represents?

A That blue seal is placed on the packaging by
the forensic examiners whe would cpen the package, take
anything out and examine it for forensic evidence.

0 With the exception of the slip put in the
package by the clerk and that blue seal that's on the bottom,
is that package in substantially or similar condition as when
you impounded it into the wault?

A Yes, it is.

MR. DIGIACOMO: Move to admit 134.

THE COURT: Any objection?

MR. GENTILE: No.

MR. ARRASCADA: No, Your Honor.

THE COURT: All right. 134 is admitted.

(State’s Exhibit 134 admitted.)

BY MR. DIGIACOMO:

@] Let'é pull cut 134 A, B, and C. If you could,

describe for the ladies and gentlemen of the jury what's 134

A, B, and C.
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A These are plastic wvials that I prepared at the

autopsy and placed the bullet fragments in as I received them

from the doctor and the one bullet fragment that I

from the body bag. It bears writing placed on the

event number, item number from my evidence impound

my initials and identification number.

had taken

side, the

report and

firearms

of Timothy

Honor.

Your

Q Is A, B, C the sum total of all the
related evidence that was collected at the autopsy
Hadland?

A Yes, it 1is.

MR. DIGIACOMO: Move to admit A, B and C.

THE COURT: Any objection?

MR. GENTILE: No.

MR. ARRASCADA: No, Your Honor.

THE COURT: All admitted.

(State's Exhibits 1344, B, and C admitted.)

MR. DIGIACOMO: I pass the witness, Your

THE COURT: All right.

Who would like to go first, Mr. Gentile?

MR, GENTILE: T would.

THE COURT: Thank you.

MR. GENTILE: May I approach the witness,
Honor?

THE COURT: Yes, that's fine.

MR. GENTILE: Thank vou.
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CROSS-EXAMINATION.
BY MR, GENTILE:
0 134 A, 134 B, let's talk about A. This is a

bullet fragment, if I understood you correctly.

A Yes, 1t is.

Q Okay. Now, let's —— why do you collect
bullets?

A I cellect bullets so that they can be later

examined by the forensic examiner who's an expert in the area
of firearms evidence.

0 Okay. And have you worked with such experts?

A Cnly minimally.

Q Only minimally. Okay.

Do you know if —— if something as small as 134 A has
any value to such an expert?

A Without remcoving it, I couldn't tell you
specifically, but it may.

Q Okay. But 134 B, now that looks like a real

substantial sized bullet, right —-

A Yes.
Q —— as far as the samples go?
And here's also C. This doesn't have —— yeah, it

does, 134 C, same thing, right?
A Yes.

Q Ckay. And if given to an expert, based on your
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experience, they can identify a weapon that this —— sometimes
they can identify a weapon from which a bullet was fired?

A Yes, that is correct.

0 Okay. And sometimes they can take multiple
bullets that have been recovered from different people and
trace it to the same weapon?

A Yes.

0 Okay. Do you know —— can you tell from loocking
at this package if any such testing was done by any firearms
identification expert in this case?

A The —— one of our firearms examiners, Jim

Krylo, placed his initials on the blue seal. 8o, ves, 1t was

locked at by a forensic —-— a firearms examiner, vyes.
Q Mr. Krylo?
A Jim Kryleo, vyes.
Q Okay. Did you speak — don't tell us what he

said, but did you speak with him about anything he might have
done in this case?
A No, I did not.

Q All right. So we'd have to hear from him?

A That's correct.
Q Okay.

MR. GENTILE: Thank you.
THE COURT: All right. Mr. Arrascada.

MR. ARRASCADA: Thank vyou, Your Honor.
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CROSS-EXAMINATION

EY MR. ARRASCADA:

Q Mr. Morton, correct?

A That's correct.

Q 211 you did was attend the autopsy in this
case, correct?

A That is correct.

0O You never went out to Lake Mead highway to
collect any evidence, right?

A No, I did not.

Q And everything you're testifying about today

has nothing teo do with anything found at Lake Mead highway?

A That I wouldn’'t know.

Q It wasn't there. You found it at the autopsy?
A This was from the autopsy, that's correct.

) That was a bad question I asked first. I

apologize.

And you did not go to the Palomino Club to process
evidence, correct?

A No, I did not.

Q The same guestion, the evidence that you're
testifying about was recovered at the autopsy, not the
Palomino Club?

A That is correct.

Q And you did not go to Simone's Autc Plaza or
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the auto body shop and do any investigation or recovery of
evidence, correct?

A No, I did not.

Q And again, Items A, B, C, the bullet fragments,
and all the rest of your testimeony comes from the autopsy, not
from anything that occurred —— you don't know anything from
Simone's Auto bedy; is that correct?

A That is correct.

MR. ARRASCADA: Thank you.

THE COURT: All right; Thank you.

Any redirect?

MR. DIGIACOMO: No.

THE COURT: Mr. Morton, thank you for your
testimeony. Please don't discuss your testimony with anyone
else who may be called as a witness in the case. Thank you,
and you are excused.

THE WITNESS: Thank you, Your Honor.

THE COURT: State, vour next witness.

MR. PESCI: State calls Ismael Madrid.

THE CCURT: All right. And if Mr. Madrid is not
going to be testifying about these exhibits, perhaps you can
collect those.

Sir, just focllow our bailiff right up here to the
witness stand and then just once vyou get up those couple of

stairs, remain standing and our court clerk will administer
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the oath to yo

o

u.

ISMAEY MADRID, STATE'S WITNESS, SWORN

THE

spell your nam

CLERK: Please be seated and please state and

e.

THE WITNESS: First name is Ismael, I-s-m-a—e-1.

Last name Madr
THE
Mr .

MR.

BY MR. PESCI:
Q

19, 2005, the
a

o

streets in the

lake?

id, M-a-d-r-i-d.

COURT: A1l right. Thank you.
Pesci.

PESCI: Thank you.

DIRECT EXAMINATICN

Sir, I want to direct your attention to May the
late hours of that day. Where were you?

I was at Lake Mead.
- And when you say Lake Mead, I mean, there are

city called Lake Mead, but this is actually the

I was actually at the lake.

Okay. That's here in Clark County?
Yes.

And who were you there with?

With two friends.

And who were those friends?
Chelsea Dixon and Monigue Gonzales,

And had you been at the lake the whole day?
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What was going on that day?

A We went out there, I guess, for a small picnic,
I guess you would say, about three hours, four hours at the
most.

Q So about what time was it when you.went to the
lake?

A About 7:00.

Q 7:00 p.m.?

A Yeah, about 7:00 p.m.

0 All right. At some point, did you and'your
friends decide to go home?

A Yes.

o Tell us about that, how vou got there and how
you got home. |

A Driving. We got there —— in my truck, we drove
up there. And then going back, Chelsea was driving. And as
we were driving back into town, we see a body lying in the
middle of the roadway-

Q Do you remember about what time. it was when you
were driving back?

A Oh, roughly 11:30, 12:30 in there.

Q Okay. So the late hours of the 18%th?
A Yes.
8] You said that you saw something as you were

coming back?
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A Yes.
0] What is it that you saw?

A We saw a body laying in the middle of the

roadway.

'] All right. ©Now, was it Chelsea that was
driving?

A Yes.

o) What was she driving?

iy A truck.
) And what kind of a truck is this?

A A Dodge Ram.

@] Where were you seated in the truck?
A Passenger.
O When was it that you were first able to see the

body? Where was the body situated?

A It was — I mean, we almost missed it. We came
up pretty close. We just came right up on it. I can't — I
mean. ..

Q When you say you almost missed it, are there

street lights out on this road?

yiy No.

Q Is this Lake Shore or what street was this? Do
you know?

A I can't recall.

Q But is this the road to drive back into the
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city from the lake?

A I believe =0, ves.

MR. PESCI: May I approach the witness?

THE COURT: Yes, that's fine.
BY MR. PESCI:

0 Showing you State's Prcoposed Exhibits 5 through
9 and 12, 14, and 15, take a lock at those and let me know

when you're done.

yiy (Complying. )

0 State's 5 through 9, you've gone through those,
éir?

A Yes.

0 Do you recognize what's depicted in State's 5
through 97

A Yes.

O Are those accurate depictiens of how the scene

looked on that night when you were there?

A Yes.

MR. PESCI: DMove for the admission of 5 through 9,
Your Honor.

THE COURT: Any objection?

MS5. ARMENI: No, Your Honor.

MR. GENTILE: No, Your Honor.

THE COURT: All right. 5 through 9 are admitted.

(State's Exhibits 5 through 9 admitted.)
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BY MR. PESCI:

Q All right. Looking at 12, 14, and 15, did you

recognize those?

yiy Yes.

Q Are those accurate depictions as well of the

things that you saw there that night?

iy Yes.

MR. PESCI: Move for the admission of 12, 14, and

THE COURT: Any objection?

MS. ARMENI: No, Your Honor.

MR. ARRASCADA: No.

THE COURT: You don't have to stand.
That will all be admitted.

MR. PESCI: Thank you.

(State's Exhibits 12, 14, and 15 admitted.)

BY MR. PESCI:

Q Now, you said you almost missed the body?
A Yes.
Q All right. Let's loock at State’'s 5 first.

Now, as we're looking at State's 5, can you show us where the

body is?

You can touch the screen there.
A Right there.

Q Now, when you were out there that night and you

first came up on there, are those some cars situated behind
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the body?

A Yes,

Q Were those there?

A Only one of them.

Q Is that why you couldn't see the body at that
point?

A Yes.

0 Showing you State’'s 6, as you got closer —— if

you tap the bottom right-hand corner of your screen, it will

clear —— thanks —— State's 6, as vou got closer, is that what
you saw?

A Yes.

0 Eventually did you get ?o a point where you did

see the body?
A Yes.
Q How close do you think yvou got when -—— were you

still in the truck at this time?

A No, I exited the truck.

0 Did anybody else get out at that point?

iy Shortly after, yes, Chelsea did.

O When you got out, what did you do?

A I didn't —— I was yelling, you know, Hey, can

you hear me? I didn't know he was dead at first.
0 Okay. Looking at State's 7, at that point,

you're telling us you're not sure if that person was alive or
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not?
A Yes.
Q And you menticned something about one of the

cars depicted in State's 7 was, in fact, out there when you

got there?
A Yes.
o Could you circle that particular car?
A (Complying.)
0 And was that car facing towards you as you

approached or facing away from ycu?
A Facing away from us.
Q Eventually did you get close enough to the body

to ascertain whether the person was alive or not?

yiy Yes.

Q Showing vou State's 8 — could you clear that
outt —— is this what vou saw at that location?

A Yes.

o] Were you able to figure cut whether or not he

was alive at point?
A Yes.

Q What did you deo based on that?

A I called 9-1-1.

Q Did you have a cell phone or what was going on?
A Yes, I had a cell phone.

O When you made contact with 9-1-1, did you tell
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them what the situation was?

A Yes.

Q And at first, were you sure whether or not he
was alive?

Y At first, no.

) Showing you -- we're still looking at State's
8. Now, is that the side of the body that you approached when
you first came up?

A I believe so, vyes.

9] A1l right. Showinq you State's 12, did you
make it to the other side of the body eventually while vou
were out there?

A Later.

0 A1l right. When vou saw this, did you have a
better idea as to whether or not he was alive?

A Yes.

Q Now, out in that area did you see any other
items around the body of Mr. Hadland?

A | Advertisement cards.

Q Showing you 3tate's 14, are these those cards
that vou're referring to?

yiy Yes.

0 Did you find something else in the area of
those cards?

A I don't believe s0, no.
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Q Okay. Let me approach and show you State's 15.

Do you see anything else in that photograph?

A Tube.

Q Okay. And was that ount there at that time?
A Yes.

O Ag far as you know?

A As far as I know, ves.

Q Okay. And when you talk about the tube, can
you point that out to the ladies and gentlemen of the jury?

A (Complying.)

Q Okay. Thank you.

Did police or medical arrive?

A Yes.

O And did police eventually speak with you?

A Yes.

Q Did they ask you to £ill out what's commonly

referred to as a voluntary statement?

A Yes.

0 Did you fill that voluntary statement out?

A Yes, I did.

Q And do you have any experience now, as you sit

here today, with voluntary statements?

A Yes.
0] And how is that?
A I'm a pelice cofficer.
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0 At the time that this happened back on May the
19, 2005, were you a police officer?

A No, I wasn't.

Q Were you about to become or trying to become a
police officer?

A I had a month before I started the academy.

Q Did you have any experience with voluntary

statements before that night?

A NeG.

Q Since then have you bhanded those out to
witnesses?

A Yes.

0 When the police asked you to fill out your

voluntary statement, were you still with Chelsea and the other

individual?
A I was with them.
Q Were you asked to f£ill them out separately or

did you all kind of gather up together and —

A No. We filled them out separately.
0 Did you compare notes?

A No.

0 Okay.

MR. PESCI: Pass the witness.
THE COURT: All right. Thank you.

Ms. Armenl.
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MS. ARMENI: Yes, Your Honor.
CROSS—EXAMINATION
BY MS5. ARMENI:
o] Mr. Madrid, I just have one question.
Exhibit 8, T don't know if you remember that —— do you still

have the exhibits in front of you?

A No.

Q Do you see that hat, sir, in the picture?

A Yes.

Q When you -— to the best of vyour recellection,

when you showed up, when you saw the body, was that hat there?
A Yes.
MS. ARMENT: Court's indulgence.
No further gquestions.
THE COURT: Ali right. Mr. Arrascada.
MR. ARRASCADA: May I alsc see them, please.
CROSS—-EXAMINATION
BY MR. ARRASCADA:
Q Sir, also referring to Exhibit 8, when you

walked up, on the right arm there's a tattoo; i1s that correct?

iy Yes.

O And you saw that when you walked up?

A Yes.

Q And it's —-- it says "cash daddy"™ on iﬁ up at

the top; is that correct?
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A I believe that's what it says.

MR. ARRASCADA: Thank you.

Nothing further, Your Honor.

.THE COURT: Okay. Thank you.

Redirect?

MR. PESCI: Sure, if I could.

REDIRECT EXAMINATION

BY MR. PESCI:

0  You were asked some gquestions about the body of
the victim just now, about the tattoo. Did you see that?

A Yes.

Q All right. Remember that, I should say, not
see. I apologize.

Locking at State's 8, what's that right there?

A Chain.

QO  Okay. Have you regponded to any robhery scenes
since you've become an officer?

A Yes.

.0 Do you normally find things ¢f value still on
the body if someone's been robbed?

A No.

MR. PESCI: Thanks.

THE COURT: Any recross?

M3. ARMENI: No, Your Honozr.

MR. ARRASCADA: No, Your Honor.
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THE

COURT:

Thank you for your testimony. Please

don't discuss your testimony with anyone else who may be

called as a witness.

State, call

MR.

THE

PESCT:

COURT:

Thank you, and you are excused.
your next witness.
State calls Officer Lafreniere.

S5ir, just please remain standing, facing

cur court clerk who's going to be administering the cath to

you.

JASON LAFRENIERE, STATE'S WITNESS, SWORN

THE

CLERK:

spell your name.

THE
THE
THE
Yes, ma'am.
THE
THE
THE
THE
THE
THE
THE
MR .

THE

WITNESS:

CLERK:

WITNESS:

CLERK:

WITNESS:

COURT:

WITNESS:

CLEERK:

WITNESS::

CLERK:

PESCT:

COURT:

FPlease be seated, and please state and

Jascon Lafreniere, L-—a—-f-r-e-n-i-e-r—e.
I'm sorry. I got lost. Jason.

Yes. Yes, ma'am, Jasocn, J—a—-3-o0-n.

Okay. Sorry.
Jason Lafreniere,
Is that J-a-s5—-o-—n7?

Yes, ma'am. Yes, Your Honor.

L-a—f-r-e-n-i-e-r—e.
Thank you.
May I proceed, Your Honor?
You may, Mr. Pesci.

DIRECT EXAMINATION
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BY MR. PESCI:
Q Sir, what do you do for a living?
A I'm a detective with the Las Vegas Metropolitan

Police Department.

0 How long have you been with Metro?
A For over seven years.
Q How long have you been a detective?

A About a year and a half.

9] Focusing back —— or where are you a detective?
What —

)i Juvenile sex abuse.

0 Back on May the 18th, the late hours going into

May the 20th of 2005, were you a detective at that point?

A - No, sir.

9} What were you?

A I was a patrol officer.

Q And when you're a patrol officer, is there a

specific area that vyou patrol?

A Yes, sir. I.patrolled the northeast area
command.

Q And did you respond ocut to —— was it North
Shore Road?

A I believe that was the name of it. Yes, out by
Lake Mead. Yes, sir.

Q Is that within your patrol area?
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A Yes.
Q Now, when you're working as patrol and on that
specific night, did you have a partner? Was there somebody

with you?

A No, sir, I was by myself.

Q Were vou dressed in uniform?

A Yes.

C As you appear today, 1is this normally how you

dress when you're working as a detective now?
A As a detective, yes. When I was a patrol
officer, I wore the standard Las Vegas Metropolitan Police

Department unifoxrm.

Q And were you driving a patrel unit car?
A Yes, a marked car. Yes, sir.
0 Originally how did the call get to you? How

were you requested to go out this?

A I don't know if it came through dispatch or if
I saw it on the screen, but we have a little computer in our
car and also a radio. I was dispatched to the location via
dispatch either over the radio or on my computer.

O When you first arrived at the scene, what did
you see?

A I came in contact with a young man and I
believe there were two females as well. They had called in a

body in the road.
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] Let me ask you this: The young man that you're

referring to, is that the individual that just left the

courtroom?

A It is, yes, sir.

0 And when you saw Mr. Madrid out there, what did
you do?

iy I —— I don't remember exactly the order it was,

but I spoke with him. I saw a body lying in the road. It was
a white male. I believe he was not wearing a shirt. He was
laying on his back. I approached the body. I didn't get too
closed. He appeared deceased. I didn't touch the body. T
noticed there was a vehicle off to the side of the road. T
don't recall if the vehicle was running or not,

O Let me stop vou there.

A Yes, sir.

MR. PESCT: May I approach?

THE COURT: Sure.
BY MR. FPESCI:

Q Showing you State's Proposed Exhibits 10 and
11, I ask you to take a look at those and let me know if you
recognize those. |

A Yes, sir. This is the scene when I arrived out
there off of North Shore Road.

O Are those fair and accurate depictiohs of the

scene on that day?
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A Yes, sir, they are.

MR. PESCI: Move for the admission of 10 and 11,
Your Honor.

THE COURT: Any objection?

MR. GENTILE: I'd like to see them.

MS. ARMENI: He showed them to us.

MR. GENTILE: Ch, he did? Ckay.

MR. ARRASCADA: No objection.

MS, ARMENI: No cbjection.

MR. ARRASCADA: And no cbijection.

THE COURT: All right. Thank you. All right. 10
and 11 are admitted.

(State's Exhibits 10 and 11 admitted.)

BY MR. PESCI:

Q Ckay. You talked about a car, correct?
A Yes, sir.
Q And I'll show you —— let's start with 10.

We're going to have to zoom out on that one.

Okay. Looking at State’'s 11 —— or State's 10, is
the ﬁar depicted here on the left-hand side?

A Yes, sir.

Q Okay. And you say as you sit here today you
don't recall whether it was running or not?

A I have no idea.

o] All right. BAnd in the body, showing you
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State's 11, do you recognize that?

a Yez, sir, I do.

Q Now, what did you say vyou do with that —— with
this scene when you approached and saw this?

A Again, I don't remember the exact order, but I
know — I deon't remember the young man and the two females
being up close to the body, but I remember backing them off,
securing the scene with crime tape, meaning putting up the

crime —— the yellcow tape on both ends of the scene so nobody

else could interfere with the scene. I approached the vehicle

to make sure it was unoccupied. T did that with my gun drawn.

I believe I was still the only officer out there at that time.

Q Let me stop you for a second. You mentioned a
minute ago somethinq about tape, some kind of —— let me zoom
in on 11. Are we looking at some tape here?

y: Yes. It's blurry, but I believe that's it,
yes, sir. \

Q All right. Let's do it this way. I'm showing
you State's 11 up close.

A Yes, that's the crime scene tape that we ——

0 A1l right. And you were involved —— or part of

the process of securing that scene?

A Yes, sir.
Q What's the rationale for securing the scene?
A Just to secure any evidence or anything that.
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might be in the scene to keep unauthorized persons out of
there. We back any witnesses or anyboedy else that would have
arrived up beyond to scene and nobody else arrived in there
until I'm relieved by a supervisor or superior officer.

Q Did you call all the people in? You just
testified you weren't sure if there was anyone else out there
at that point?

A No, I do not recall if ancther cfficer was
out. —— I was the first officer to arrive and I don't remember

when the next one arrived.

0 But did you call in asking for others to
arrive?

A I don't know if I called and asked for others.
I know others were dispatched as well. I know others were in

route as I was already out there.

Q Okay. And we've seen some other cars in these
photos and those were other police personnel?

A Yes, sir.

Q Ckay. You said that yvou approached this car

depicted in State's 10 and you said you had your gun drawn?

A Yes, sirt.

Q Why was that?

A The unknown. I'm not sure what was in there,
if there was another —— if there was a suspect in there, if

there was another victim in there. You den't know what you're
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approaching. You can't see inside the vehicle, so...

§] Did you find anything?

A Nothing —— no people.

Q All right. Did you actually open the doar
go look ——

A No, not at all.

Q What did you do, just looking teo ascertain
whether there was —

A What's called quick peeks. We approach it
low, kind of, vou know, where you're using it as cover or
concealment from what might be in there and quick peeks
locking up in the window going back down, doing that all t

way around the vehicle to make sure nobody was in there.

O Did you have a flashlight or something with
you?

A I know I carried a flashlight. I don't kno

0 Would that be something you would normally

A Absolutely.
Q Okay. And then after you —— is it commonly

referred to as clear the wvehicle?

A Yes.

Q Did you clear the wvehicle?

A Yes.

0 To make sure there's no one else there?
A That 's correct.
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Q Did you also look at the body?

A Yes, sir.

9] When you looked at the bedy, did vou make a
determination as to whether you thought the person was alive
or not?

A He appeared dead to me.

Q You mentioned that you backed up the male and
the two females?

A Yeah. I —— I don't remember how far i —— back
they were or exactly where they were in relation to the body,
but, yeah, Jjust to give ourselves encough area to keep the
scene secure.

0 And did you ask some questions about what they
had seen and heard?

A Yes.

0 Eventually were they asked to fill out
voluntary statements?

A Yes, sir.

0 Were you a part of that process or do you know
if other persocnnel was doing that?

A I don't recall, but T -- I think I may have
handed them the statements to f£ill out while waiting for
others or before — I don't recall if I gave them the
statement or not.

Q Okay. At a scene like this, at some point, do
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other police persconnel take over?

A Yes, absolutely.
Q And how does that come about?
A Once a supervisor arrives, they would take over

and say, Hey, I've got it from here, go sit over there and
make sure no cars come into the scene or go over there, help
out with witnesses. If — I know homicide would have
responded cut and ID techs or c¢rime scene analysts would have
respended out there, and once the homicide —— being their
case, they would have taken over as well.

0 Before homicide gets there, is i1t one of your
immediate éupervisors in patreol that's in charge?

A Yes, or a senior officer.

Q And was the scene handed over, then, to a

senior officer at some point?

A Yes.

Q Did you remain out at that scene?

A Oh, ves, I was there for hours. Yes, sir.
0] Were you a part of securing that scene —-
A Yes, sir.

g —— out there for hours? Is that a yes?

A Yes, sir, I'm sorry.

9] It's being recorded, sir.

A Yes, sir.

MR. PESCI: Pass the witness.
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THE COURT: All right. Who would like to go next?

M5. ﬁRMENI: We have no guestions, Your Honor.

'THE COQURT: All right. Mr. Arrascada.

MR. ARRASCADA: No guestions, Your Honor.

THE CCURT: Detective, thank you for your testimony.
Please don't discuss your testimony with anyone else who may
be called as a witness and you are excused.

THE WITNESS: Thank you, Your Honor.

THE COURT: All right. State, call your next
witness.

MR. PESCI: State calls Paijik Karlson,

THE COURT: Come on up to the witness stand, please,
and please remain standing, facing our court clerk who will
give the oath.

PATJIK KARLSON, STATE'S WITHNESZS, SWORN

THE CLERK: Please be seated and please state and
spell your name.

THE WITNESS: My name is Paijik Karlson,
P-a-i-j-i-k, Karlson with a K, K-a-r—-l-s—o-n.

DIRECT EXAMINATIOCN
BY MR. FESCI:

Q Ma'am, where are you from?

A Thailand.

e And 1s English your second language?

A Yes.
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0

o

Do you feel comfortable encugh to speak to the

jury in English today?

relationship?

together?

A

Q

A

Q

©

=

A

0

A

0

Yes.

Okay. If you have any guestions of what we're

| asking, just stop us; is that all right?

Yes.

Who was Timothy Hadland to you?

Timcthy Hadland's my boyfriend.

And did he have a nickname?

TJg.

TJ?

Yes.

When did you meet TJ?

December 25, 2004.

Ckay. And how did you meet?

I met him at the bar.

At the bar? How did you start to have a
Did you start dating? What happened?
We talked first and we dated after that.
And how long did you date for?

Six months by the phone.

I'm sorry, by the phone?

Six months by the phone.

Okay. Then eventually did you two live
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Thailand.

o

ot

A

Q

Yes.
Do you know about when that was?

That was 2005 -— 2004 when I come back from

When who came back from Thailand?

Me .,

Did TJ go with you?

No, he picked me up from the airport.

Did you know TJ to work during the time per

when you were dating?

A

Q

A

worked with

0

A

o

He worked, vyes.

Do you know where he worked?

He worked at the —- he worked by himself.
the —

He worked_——

He had his own business.

He had his own business? All right.

And whatever your answer is, it Jjust needs to be

loud sc¢ the woman who is recording it will catch it.

A

Q

A

Q

Okay.
Is that a yes?
Yes.

Ckay. Did you know him to ever work at the

Palomino Club?

A

Yes, after we lived together,
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Q

So after you and TJ were living together, TJ

was working at the Palomino Club?

A

0

Not the first time. After that.

Do you know how he got the job there or how

that came about?

ME.

GENTILE: Objection. Foundation.

THE COQURT: A1l right. Sustained.

PESCI: I'm asking if she knows how that came

CQURT: Well, this 1s a yes or no answer,

Do you know?

MR .
about.

THE

THE
Jjob.

BY MR. PESCI:

Q

ME.

THE

knew and then

MR.

THE

MR.

no?

THE

THE

THE

WITNESS: He know someone so he tried to get a

Okay. Do you know who it was that he knew?
GENTILE: Foundation.

COURT: Well, T think we have to know 1f she
he could say, How do you know, s0...
GENTILE: Well, it should be —

WITNESS: He tell me he get a job, vyes.

GENTILE: Can she be ordered to answer yes or

COURT: Okay. If it's a yes or no question ——
WITNESS5: Yes.

COURT: —— Jjust try to answer yes or no -——
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THE WITNESS: I'm sorry.

THE COURT: -- and then Mr. Pesci can follow up with
how do you know or what do you know or —-

THE WITNESS: COkay-

THE COURT: — s0 on. Okay?

BY MR. PESCI:

0 How do you know?

A He knows friend and he go there and get —
apply and he —

0 Dc you know who that friend was?

MR. GENTILE: Objection. Foundation.

MR. PESCI: Well, it's whether she knows or net. I
don't see how she's ——

THE COURT: Right. No --—

MR. GENTILE: Well, but he's got to establish how
she learned. Sc I'll say it differently ——

THE COURT: Well, if she doesn't know, then how do
we ask her how did she learn?

MR. GENTILE: OCkay. I agree with that.

THE COURT: First he can ask her if she knows and
then the follow up would be, Well, how is it that you know
this, or, How did you learn that information, or whatever.

BY MR. PESCI:
Q Let me ask you this way: How did you know that

TJ worked at the Palomino?
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A He knows friend -— he tell me. He go get a job
and then...

Q So TJ told you that?

A Yes.

9] So is your knowledge about this from TJ
himself? |

A Yes.

0 Okay. Do you know who the friend is that

helped him with the job at the Palomino?

MR. GENTILE: Objection. Hearsay.

MR. PESCI: I said does she know, Judge, that's the
question.

THE CQURT: Well, do you know, yes or no, who the
friend was?

THE WITNESS: I know the name, but T don't —— never
met him.

THE COURT: You never met him so you didn't witness
a conversation or anything like that; is that right?

THE WITNESS: Yes. He told me, but he told me.

THE COURT: TJ told you?

THE WITNESS: Yes.

THE CQURT: But you never saw this friend?

THE WITNESS: No.

THE COURT: OCkay. Go on, Mr. Pesci.

MR. PESCI: Thank you, Judge.
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BY MR. PESCI:

Q What did you know about what TJ did at the
club?

MR. GENTILE: Same objection. Hearsay.

MR. ARRASCADA: Objection, hearsay.

MR. GENTILE: Without a foundation.

THE COURT: Yeah.

BY MR. PESCI:

O Did TJ ever talk about his job? I mean, vou
guys are dating, you're living together. Does he come home at
night and\say, I'm not going to talk about my day's work?

A We don't talk — he work first and he ——
usually we work, but we don't talk about work.

o Ckay.

A He tell me he get a job and I drop him off most

of the time.

Q Did you actually drop TJ off at work?

A Yes.

@] At the Paloming?

A Yes,

Q All right. And on any of these occasions where

he went to work at the Palominc, when he came back home after,
did he ever talked to you —- TJ, talk to you about him working
at the Palomino and his time at the Palominoc?

A Some things, sometimes, ves, but not a lot.
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0 Ckay. Did there come a point in time when TJ
was no longer working at the Palomino as far as you knew?

A He tell me about it, yes.

) Okay. What did he tell you?

MR. GENTILE: Objection, hearsay.

MR. ARRASCADA: Hearsay.

THE COURT: BSustained.

MR. PESCI: It's not heing cffered for the truth of
the matter asserted, Your Honor.

THE COURT: Well, then whyv is it being offered?

MR. GENTILE: Then it's not relevant.

MR. PESCI: To explain the relationship that he had
with the other individuals when he was or was not working.

THE COURT: Well, that's still then belng offered
for the fruth.

At some point in time you became aware that TJ was
no longer working at the Palomino; is that right?

THE WITNESS: He tell me he —-— yes.

THE COURT: Okay.

THE WITNESS: He tell me he ——

THE COURT: Okay. Go on, Mr. Pesci.
BY MR. PESCI:

O So don't say what he said. Did you have a
conversatlion with TJ about him no longer working at the

Palomino Club?
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A Yes.

Q Now, when he had these conversations with you
about him no longer working at the Palomino, how did TJ
appear? What was his demeanoxr?

A I need —

MR. GENTILE: Objection. That actually is an
asserticon and it's out of court. I object.

MR. PESCI: It's her observation. She's the
recipient of -——

THE COURT: Overruled.

BY MR. PESCI:

0 She's saying you can answer the guestion.
That's what she meant by overruled.

A But I need it one meore time. Can you answer
that —-

0 All right. When TJ would talk to you about him
no longer working at the Palomino, don't tell us what he said,
but when he talked to you about no longer working at the
Palomino, how did he appear to you ——

MR. GENTILE: Objecticon. Foundation. That —

THE WITNESS: How did he appear?

ME. GENTILE: May we approach?

THE COURT: Yes.

Well, we're going to argue and then ——

{Qff-record bench conference)
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BY MR. PESCI:

o

THE COURT: All right. Go on, Mr. Pesci.

Mr .

Pesci's going to ask you some other questions.

Go on.

9

Let's put a time frame on this. I want to kind

of go off the subject and we'll come back in a few minutes.

I want you to focus on May 19, 2005. Did there come

a time when you and TJ went camping at Lake Mead?

in?

A

Q

Yes.

Now, who did you go out there with?
TJ.

How did vyou get there?
He drive.

What did you drive?
His —

I'm sorry?

We drive truck.

A truck?

Yes.

Did yoﬁ say Sportage?
Yes.

And was that the car that you drove out there

Yes.

Whose i1dea was 1t to go campling?
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A TJ.

Q Did you want fto go camping?
A No.

Q Had you been camping before?

o

No.
O With that time in your head, how long before

you went camping did TJ stop working at the Palomino?

A About two or three wesk.

0 Two or three weeks?

A About — before he quit.

Q 50 two or three weeks before May 19%th of 20057
A Yes.

Q Now, between Fhat time of going camping and the

time that TJ stopped working at the Palomino, were the two of
you still living together?

A Yes.

Q Did you speak with him often?

A We speak a lot, yes.

0 Did —— had you been living with him for -- how
long at that time?

A About a year.

Q Without saying what he said, did you have
conversations on many different subjects with TJ during the
time that you lived together?

A Say that again, please. Sorry. Slow, please,
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Q I'm sorry. I apologize.

THE COURT: Did you talk about different things with
him?

THE WITNESS: We talk many things, yes. Yes.

BY MR. PESCI:

Q Did you know TJ well) from living with him?
A He's a good man.
0 Okay. Did you ever see him emotional?

A At time, yes.

9] Okay. Describe the emotional ——

THE COURT: Well, just — no. Describe what you
observed.

THE WITNESS: He nervous.
BY MR. PESCI:

0 Okay. And how is it that you, knowing him, saw

that he was nervous? What was nervous about him?

A Usually he calm, but he talk. He worried
about —-- he's getting worried, getting nerwvous.
Q Getting worried about what?

MR. GENTILE: Objection.

THE CQURT: Sustained.

THE WITNESS: He ——

THE COURT: No, no. When I —-
MR. PESCI: Hold on a second.

THE COURT: Mr. Pescl's golng to ask you a different
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question.
BY MR. PESCI:

O Did you have conversations, after the time TJ
left the Palomino and before you went camping, about him
leaving the Palomino?

THE COQURT: Did you talk about him leaving the
Palomino?

THE, WITNESS: Yeah, he talk about that. He —

THE COURT: Okay. Now, there's going to be
another -—

Try to have smaller sentences, Mr. Pesci.

MR. PESCI: Sure.

BY MR. PESCI:

0 All right. So we know what time.we're talking
about. We're.talking about after TJ left the Palomino and
before camping. Ckay?

A Ckay.

Q All right. You said you had conversations
about TJ leaving the Palomino? That's what you just said a
minute ago?

A Yes.

g All right. Describe how TJ was when he talked
to you about that. Don't say what he said, Jjust how did he
appear to you?

MR. ARRASCADA: Your Honor, I have to object to
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trial and at Liftle Lou’s trial, In addition, the State asked Taoipu and Zone the same question
regarding baseball bats and bags at the trials that each testified.

The issue surrqunding Taoipu’s testimony ai the Counts trial, which was who was the
maker of the statement to bring baseball bats and bags, is the same issus that was at hand in
Little Lou’s trial, The underlying issue regarding who was the maker of the statement
regarding baseball bats and bags was to deterrhine involvement and culpability of all the

alleged players in this alleged conspiracy. Even if the issues were noi exactly the same, NRS

-51.325 only requires that the issues surrounding the former testimony be substanri’ally the

same, The requirements for admiiting the former testimony of Taoipu, therefore, were met by
Little Lou and the Court erred in denying the admission of this former festimony.

Almough Little Lou met the requirements of NRS 51.325 to admit Taoipu’s former
testimony, the Court did not admit the evidence because it believed that Taoipu’s statement
opened the door to other inculpatory statements made by Taoipu against Little Lou. AA,
Vo0l.X,2072. The Court further denied the admission bf the former testimony on the basis that
the admission of the entire former testimony of Taoipu, instead of the small portion sought by
Little Lou, would prejudice Mr. H, the co-defendant, AA,Vol.X,2072, Although not clear
from ﬂie record on appeal, if the Court was exeluding the evidence based upon NRS 48.035(2)

which states that “its probative value is substantially outweighed by considerations of undue

‘delay, waste of time or needless presentation of cumulative evidence,” it made none of these

determinations in ruling that the prior testimony of Taoipu was inadmissible at Little Lou’s
trial. Even if the Court was surmising that the admission of Taoipu’s former testimony was

more prejudicial than probative, the Court ruled that it was prejudicial to Little Lou’s co-
40 -
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defendant and to Litle Lou, who was the person offering the evidence, instead of prejudicial
against the State who the evidence was being offered against. AA, Vol IX,2072.

This is not a sound basis to reject this evidence because it does not rest on legal
analysis of the law, but on the beliefs of the Cowrt that Little Lou, who was offering the
evidence, would be prejudiced along with his co-defendant, Mr. H, The Coutt’s stated basis

for not allowing the testimony in essence put the Court into the defense’s mind and tactics,

| which is an impermissible position. A party’s right to present its own witnesses in order to

establish a defense is a fundamental element of due process. Ses Washington v, Texas, 388
U.S. 14, 19 (1967). | ' |

Further, the Court’s denial of the admission of Taoipu’s testimony created a conflict
between the defenses of Little Lou and Mr. H. In determining whether to admit the Tao ipu
former testimony, the State objected to admission of the relevant portion of the testimeny on
the grounds that the entire testimony of Taoipu should be admitted if the Court was inclined to
admit any of it. AA,VolIX,2068-70. Mr. H, however, objected to the admission of the entire
testimony of Taoipu because it would be prejudicial to him and he told the Court that if the
entire transcript of Taoipu’s former testimony was admitted he would move for a mistrial.
AA,VolIX,2071. He did not object, however, to the admission of the small pdrtion sought
by Little Lou. AA,ValIX,2071. '

The Cou:rt then denled the entire tésﬁmopy of Taojpu stating that in addition to opening

the door to other inculpatory statements about Little Lou, the admission of the entire former

| testimony of Taoipu was prejudicial to Mr, H. AA Vol.IX,2072. This denial created a

conflict between the defenses of Little Lou and Mr. H which was prejudicial to Little Lou and
41
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violated Little Lou’s due process rights by not allowing him to present a defense through
contradicting the only testifying witness that stated that Little Lou was involved in the
conspiracy against TJ Hadland.

1V, As The Siate’s Case Was Entirely Dependent Upon The Testimony Of An
Accomplice, Insufficient Evidence Existed To Convict Little Lou. ™

| A. Standard of Review

Historically, this Court engages in an independent review of the record to determine
compliance with NRS 175.291. See Hegplemeier v. State, 111 Nev, 1244, 1251, 903 P.2d 799,
804 (1995); see also Bckert v. State, 91 Nev. 183, 533 P.2d 468 (1975). No Nevada case
succinctly articulates. a discreet standard of review.

_B. Little Lon's Convictions Must be Reversed as the Testimony of his
"Accomplices" was Insufficiently Corroborated.

At trial, the State presented the testimony of two accomplice witnesses, Bspindola and
Zone, to prove that Liitle Lou conspired to harm TJ. Nevada's legislature deems accomplice
testimony as inherently unreliable. See NRS 175.291. NRS 175.291 mandates that:

A conviction shall not be had on the testimony of an accomplice
unless the accomplice is corroborated by other evidence which in

¥ 1ittle Low's state and federal constitutional rights to due process of law and equal protection
were violated because there was insufficient evidence produced at his trial to conviet him of
the charges as the State failed to introduce sufficient evidence to corroborate the statements of
his alleged accomplices. See U.S. Const. amend, V, VI, XIV; Nevada Const. Art. I, Sec. 3, 6
and 8; Art. IV, Sec. 21. Where a state statnte imposes mandatory requirements for the
protection of a defendant's rights, the statute creates an expectation protected by the Due
Process Clause. See Hicks v. Oklahoma, 447 U.S. 343, 346 (1980). Liberty interests
protected by the Due Process Clause arise from two sources, the Due Process Clause itself end

{the laws of the States. See Ford v. Wainwright, 477 U.S. 399, 428 {1986). Here, because

NRS 175.291 was not enforced, Little Lou’s right to Due Process has been violated, See U.S.
Const. amend. XIV.
42,
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itself, and without aid of the testimony of the accomplice, tends to
connect the defendant with the commission of the offense; and the
corrobarationn shall not be sufficient if it merely shows the
commission of the offense or the circumstances thereof.

'NRS 175.291

An accomplice Is defined as "one who is liable to prosecution for the identical offense charged
against the defendant at the trial in the case in which the testimony of the accomplice is

given." NRS 175.291; see also Cutler v. State, 93 Nev. 329, 566 P.2d 809 (1977), Clcaﬂy

both Espindola and Zone were accomplices to the murder and conspiracy charged against -
Little Lou.”? Thus, their testimony was required to bes (1) corroborated inclepcndenﬂy of
other accomplices; a:nd,_ (2) the corroborated evidence must have connected Little Lou to the
commission of the charged offense. See NRS 175. 291. Both elements must be satisfied for a
conviction to stand,

Accomplice testimony “ought to be received with suspicion, and with the very greatest
of care and caution, and cught not be passed updn by the jury under the same rules governing

other apparently credible witnesses.” Crawford v. United States, 212 .S, 183, 204 (1909).

By enacting NRS 175. 291, the Nevada Legislature acknowledged " one who has pa:ticipated
criminally in a given ctiminal venture shall be deemed to have such character, and such
motives, that his testimony alone shall not rise to the dignity of proof beyond a reasonable

doubt." Austin v. State, 87 Nev. 731, 491 P.2d 724 (1971). The indelible principal that a

15 Although Zone was not charged, an examination of his testimony and the Carroll tapes
indicate that this was more likely an exercise of prosecutorial discretion than an absence of
evidence. Accomplice status is a question of fact. Rowland v. State, 118 Nev. 31, 41, 39 P.
3d 114, 120 (2002). |
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conviction canniot be had based on accomplice testimony alone has long béen recognized by
this Court. See State v, Carey, 34 Nev. 309, 122 P, 868 (1912) ("Unless there [is)
corroborating evidence, it would be the duty of the jury to acquit for by the statute conviction
cannot be had upon the uncarroborated tﬁstimdny of an accomplice.") Corroborétive
evidence is not sufficient if it requires any of the accomplice’s testimony to form the link
between the defendant and the crime, or if it tends to connect the defendarit with the

perpetrators and not the crime. See Glossip v. State, 157 P. 3d 143, 152 (Ok. Cr. App. 2007).

The test for determining sufficiency of corroborating evidence requires that the
accomplice testimony be removed and the remaining evidence examined fo determine whether
it provides an independent connectlon between the defendant and the crime charged. See

People v. Morton, 133 Cal, 719 (Cal. 1903). This Court has often found that the remaining

evidence was insufficient to convict the defendant.

In Eckert, the defendant was convicted of homicide after allegedly shooting the victim
near a bﬁ on Boulder highway. Eckeri, 91 Nev. at 184-85, 533 P.2d at 469-70. During trial,
an accomplice to the crime testified that Eckert threatened to shoot the victim for no reason,
and then ordered the two accomplices to fire shots into the victim. Trial evidence revealed
that two of the guns used to kill the victim were the same types of weapons that Eckert
previously purchased. Eckert, 91 Nev. at 184, 533 P.2d at 469, Additionally, when Eckert
purchased the weapons he signed a federal form for one of the guns which was later identified
as the murder weapon. Seeid. Eckert was convictéd of murder aud on é;ppeal he argued his
conviction was based on uncorroborated accomplice testimony. Eckert, 91 Nev, ﬁt 185, 533

P.2d at 470. This Court determined that the following facts lacked sufficient corroborative
| 44
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value: (1) Eckert purchased two of the weapons at a shooting range; (2) the victim was killed
by three different weapons of the type in possession of the three defendants; and, (3) one of
the ﬁveap ons purchased by Eckert was identified as the murder weapon. This Court reversed
the conviction finding thet the "dangets are too great in view of the seif-purposes.to be served
by the accomplice to suggest that the content éf this record supply the needed corroboration to
uphold the defendant's conviction." Eckert, 91 Nev. at 186, 533 P.2d at 470,

Similarly, in Heglemeier this Court found there was insufficient evidence to sustain a
-cc;nvictiOn based on accomplice testimony. &g Heplemeier, 111 Nev. at 1245, 903 P.2d at
800, At Heglemeier’s trial, in addition to accomplice testimony, the state presented strong
evidence of Heglemeier’s connection fo the murder ﬁreapon. See Heglemeier, 111 Nev. at
1249, 903 P.2d a't.802-03. Nonetheless, this Court reversed the conviction, finding that
"l allthough the State did introduce some evidence that might be construed as tending to
cormnect Heglemeier with the crime, we conclude that the evidence is insufficient, as a matter
of law, to corroborate [the accomplice's] testimony.” Heglemejer, 111 Nev. at 1251, 903 P.2d
at 803-04. ‘

Here, just as in Eckert and Heglemeier, it is clear that the non-accomplice evidence was
insufficient corroboration to the testimony by the State’s two accomplice witnesses, Zone and
Espindola. Zone’s testimony was composed of Zone retelling, through his drug addled
memory, Carroll's statements, which would have been directly contradicted by Taoipu®s

testimony at the Counts trial had the District Court properly allowed admission of that

|| testimony. Zone’s statements were, therefore, unreliable,
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| Espindela’s testimony exculpated Little Lou. Specifically, Espindola testified that after
the alleged argument that Mr. H and Little Lou had on the evening hours before the death of
TJ, she never spoke to or saw Little Lou again that night. AA Vol.V,QT?. She also testified
that Little Lou did not plan, participate, or pay any money regarding the alleged conspiracy.
AA VoLV 1247,1251,1255,

The only possible corroborating fact prescntcd by the State was in closing argument
wherein it alleged that on the tape recording, Litile Lou stated something to the effect of
taking care of TJ. AA VolLIIL,614-17. This alleged statement by Little Lou regarding TJ,
however, was not included in the State’s transcript of the recording, which was prepared by
experts, or in the defenses’ transcript of the recording. AA,Vol.IIL, 614-18. Before the tape
was played for the jury, the Court stated that it could not hear the part of the statement
regarding TI. AA,VolIIL617. The Court, however, allowed the State to argue the statement
in closing arguments. This alleged statement, at best, raises suépicions. “I'Whhere the
connecting evidence shows no more than an opportunify to commit a crime, simply proves
suspicion, or is equally consonant with a reasonable explanation pointing toward innocent
conduct on the part of the defendant, the evidence is to be deemed insufficient.” Heglemeier,
111 Nev. at 1250-1251, 903 P.2d at §03-04.

The State failed to present any other evidence linking Little Lou te the crime. No
rational motive was suggested; no fingerprints were found which could connect Little Lou to
the events; no evidence was produced that Little Lou was ever aware that anything was going :
to be done to TJ and especially not that a weapon would be used or substantial bodily harm

would oceur 10 TJ. One telephone call was made by Little Lo to Carroll, which PK testified
46 '
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was to locate Carroll and the club’s limousine. AA,Vol. VIIL1780-81., Therefore, as in Eckert

and Heglemeier, when the accomplice testimony of Zone is removed from this record, there is
no legally sufficient evidence to connect Little Lou to these crimes and his convictions must

be reversed.

V. The Prasecutor’s Intentional Failure To Memorialize Espindola’s_Plea
Negotiation Proffer Requires Reversal In This Case,

A, Standard of Review

Because this challenge is predicated upon federal and state constitutional provisions, it
is susceptible to appellate review in the absence of contemporaneous objection or motion to

strike. See Hardison v. State of Nevada, 34 Nev. 125, 128, 437 P.2d 868, 870 (1968). Itis

reviewed as plain error to deiermine if it was prejudicial and affected substantial rights.

Ramirez v. State,  Nev. 235 P.3d 619, 624 (2010).

B. Espindola's Statements Were Not Memorialized for the Improper Purpose of
Depriving Little Lou of the Ability to Utilize Them in Cross-examination.

“Due process requires the State to pfeservc material evidence.” Steése v, State, 114
Nev, 479, 491, 960 P.2d 321, 329 (1998). The State's failure to preserve material evidence can
lead to dismissal of the charges “if the defendant can show ‘bad .fai'th ot connivance on the
part of the government’ or ‘thﬁt he was prejudiced by the loss of the evidence.’ ” Daniels v.

State, 114 Nev. 261, 267, 956 P.2d 111, 115 (1998) (quoting Howard v. State, 95 Nev. 580,

582, 600 P.2d 214, 215-16 (1979)).

In Sheriff v. Acuna, this Court held that “[glenerally, it is only where the prosecution

has bargained for false or specific testimony, or a specific result, that an accomplice's

47
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testimony is so tainted as to require its preclusion.” 107 Nev. at 671, 819 P.2d at 201,

(Emphasis added). In so doing, the Acuna Court defined “specific trial testimony™ as

“testimony that is essentially consistent with the information represented to be factually true
during negotiations with the State.” 107 Nev. at 669, §19 P.2d at 200 (Emphasis added). The
Acuna Court insisted upon the scrupulous observation of certain constitutionally-mandated
“gstablished safeguards.” In Leslie v. State, 114 Nev. 8, 952 P.2d 566 (1998), this Court
thereafter held that the foregoing constitutional safeguards required by Acuna wérg satisfied in
that the pretrial statements of the putative accomplice in that case were memorialized by tape |
recording; and were therefore demonstrably consistent with her subsequent trial testimony. °
Here, because none of Espiﬁdola‘s plea negotiation proffers, pretrial interviews and
debriefings by the State were deliberately not record_ed in any manner or to any extent
whatsoever, this essential as.sessmant of the constitutional prepriety of her executory bargain
with thc prosecution was effectively placed beyond the reach of the “full[ ] cross-
eﬁamin[ation]” required by Acuna. Little Lou was therefore denied his rights to due process
of law and a fair trial as guaranteed by the Nevada and federal constitutions, See generally,
Note, “Should Prosecutors Be Required ’i"o Record Their Pretrial Interviews With
Accomplices And Snitches?” 74 Fordham L. Rev. 257 (October, 2005). Stated differently,

the proffered testimony of a bargained for witness is part of the plea bargain - part of the quid

18 8ee AA,VoLIV,799 re: why homicide detectives recorded Carroll, Zone and the first
interview of Anabel: : _
Defense Counsel: "...if you want to have an accurate record of what somebody said, the best
thing to do is record it?"
Detective Sean Michael McGrath: "Yes."

43
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pro guo - and must be memorialized for the safeguards contemplated by Acuna and Leslje to

provide the fodder for proper cross-examination and meaningful confrontation.

Where, as here, it is clear that the State has conspicuously deviated from an otherwise
routine practice and procedure'” and deliberately refrained from making any record
whatsoever memorializing its pretrial interviews with and debriefings of Espindola, it is
reasonable to infer that the State’s intention to thereby purposefully frustr&te_ the “full croés-

examination” mandated by Acuna as an essential prerequisite to the admissibility of

accomplice testimony pursuant to an executory plea agreement. This conclusion is supported
by the prosecutor not only announcing that no recording was made of the plea negotiation
debriefing but asserting a work product privilege for any notes that were taken at it and
persisting in that assertion throughout. See Docket No. 34209, Luis A, Hidlago Jr’*s Record
on Appeal at 3 ROA 563-566.

| Absent a record memorializing the pretrial statements of the witness during the course
and conduct of piea negotiations with the State, counsel for the accused cannot effectively and
“fully cross-examine” percipient witnesses - including the putative accomp_lice herself - with
respect to whether or not, she (1) “persuasively professe[d] to have truthful information of

value and a willingness to accurately relate such information at trial;” or (2) “bargained for

17 Carroll, Zone and Espindola all were accomplices and were all videotaped during their
initial interrogations in May 2005. Moreover, defense counsels' demands for recordings and/or
notes of the plea negotiations proffer were repeatedly denied. See DocketNo. 54209, Luis A.
Hidlago Jr's Record on Appeal at 3 ROA 539, 563-566; 9 ROA 1729-1731; Notwithstanding
her saying "T*Il make a copy so I don't lose them,”, the notes were lost by the court and are not
available for this Court's review. See Docket No. 54209, Luis A. Hidlago Jr's Record on
Appeal at 3 ROA 5669; 9 ROA 3507-3509; 25 ROA 4668-4672.
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specific trial testimony . . . that is egsentially consistent with the information represented to be

factually true during negotiations with the State,” as contemplated by the due process

safeguards prescribed in Acuna. Such a maneuver must be stopped before it becomes &n

ingrained practice. Not to reverse is to reduce Acuna’s safeguards to platitudes,

CONCLUSION

For the above stated reasons. The verdict against Louis Hidalgo IIT must be reversed

and a new trial granted on counts I and 1.

Dated this 3™ day of February, 2011.

50

261

s/
John L. Arrascada, Esq.
Nevada Bar #4517
Arrascada & Arrascada, Ltd.
145 Ryland Street
Reto, Nevada 89501
(775)329-1118

s/ .
Christopher W. Adams, Esq.
Admitted Pro Hac Vice
102 Broad Street, Suite C
P.0. Box 561 '
Charleston, SC 29402-0561
(843)577-2153

Isi
Christing A. Aramini, Bsq.
Nevada Bar #7263
Arrascada & Arrascada, Ltd.
145 Ryland Street
Reno, Nevada 89501
(775)329-1118




Woed w1 et B W M

[ T N R I o e T e R S e
gﬁgghuulr—-o\omﬂmmhmm.-—-c

CERTIFICATE OF COMPLIANCE
I hereby certify that I have read this appellate brief, and to the best of my knowledge,

information, and belief, itis not frivolous or interposed for any improper purpose. I further
certify that this brief complies with all applicable Nevada Rules of Appellate Procedure, in
particular N.R.A.P. 28(e), which requires every assertion in the brief regarding matters in the
record to be supported by a reference to the page of the transcript or appendix where the
matter relied on is to be found. [ understand that I may be subject to sanctions in the event
that the accompanying brief is not in conformity with the requirements of the Nevada Rules of
Appellate Procedure.

Dated this 3™ day of February, 2011.

/s
John L. Arrascada, Esq.
Nevada Bar #4517
Arrascada & Arrascada, Litd,
145 Ryland Street
Reno, Nevada 89501
(775)329-1118

51

147




EXHIBIT 6

ez




== S -~ T T O VS B o R

10
11
12
13
14
15
16
17
18

19

20
21
22
23
24
25
26

27

28

IN THE SUPREME COURT OF THE STATE OF NEVADA

LUIS A. HIDALGQ, III,

Appellant,

V.

THE STATE OF NEVADA,
Respondent.

Electronically Filed

Jul 12 2011 02:45 p.m.
sqp7dracie K. Lindeman

Clerk of Supreme Court

RESPONDENT'S ANSWERING BRIEF

Appeal From Judgment of Conviction
Eighth Judicial District Court, Clark County

JOHN L. ARRASCADA, ESQ.

Arrascada & Arrascada, LTD.

Nevada Bar #004517

CHRISTINE ARRASCADA ARMINI, ESQ
Arrascada & Arrascada, LTD,

Nevada Bar #007263

145 Ryland Street

Reno, Nevada 8950]

(775)329-1118

CHRISTOHPER W. ADAMS, ESQ.
Admitted Pro Hac Vice

102 Broad Street, Suite C

P.O. Box 561

Charleston, SC 29402-0561

(843) 577-2152

Counsel for Appellant

DAVID ROGER

Clark County District Attormey
Nevada Bar #002731

Regional Justice Center

200 Lewis Avenue

Post Office Box 552212

Las Vegas, Nevada 89155-2212
(702) 671-2500

State of Nevada

CATHERINE CORTEZ MASTO
Nevada Attorney General
Nevada Bar Ne, 003026

100 North Carson Street

Carson City, Nevada 89701-4717
(775) 684-1265 :

Counsel for Respondent

E\APPELLATEWPDOCHSECRETARVBRIEFS\ANSWER. & FASTRACE\011 AMEWERNNDALGO, LUIS A, I, 54372, RESF'S ANSW.BAF.DOC

Dockel 54272 Document 2011-20821

)




Lol I I T PR R o R

[T O 5 TR % TR W S % R W RGP W S T T = ey
ko%“MJU\M-F-WMF“C\OOO‘-Jc\U\-PWM'—'O

TABLE OF CONTENTS

STATEMENT OF THE ISSUE(S) cocrosecrsersnsnsmsessrostosessensssesisessssesssnns

STATEMENT OF THE CASE.......connemunminmmsimimisesrmsaseressss e seersmmsss s sssans

STATEMENT OF THE FACTS....cccmmmmaemmmmmrsenn

I The District Court Did Not Err Tn Instructing The Jury On The

Evidentiary Standard For Admissibility Of Co-Conspirator Statements.........

L.  The Dijsitict Court Did Not Err In Refusing To Admlt Deangelo
Carroll’s Recordered Statements for Their Truili ...

III.  The District Court Did Not Err In Refusing To Admit The Test[mony
Of Little Lou’s Former Co-Conspirator, Jasan Tacipu ...

IV. The State Presented Sufficient Corroborating Evidence To Penmt
Conviction Of Liitle Lou Based On Accomplice Testimony ... .

V.  Failure to Record Espindola’s Plea Negotiation Profier Did Not Violate
Little Lou’s Due Process Rights And Does Not Warrant Reversal...

CONCLUSION 1ottt scrnesanssesassssr e sacsarssmosesssnsnessens

CERTIFICATE OF SERVICE ......otceocvmuremreemenmmasessismmcsmsesiesssrsesisssrsessens s sens

i

TAARPEE LATHWRDOCS\SECRETARYBRIEFSANSWER & PASTRACKI2011 ANSWERHIDALGD, LLIS A, I, 54272, RESPS ANSW.BEF..D0C

15

13

—J

YA

w32

7
vend6

47

ernvnrsnenn 8




e T v B - T R O R

TABLE OF AUTHORITIES
Page Number:
Cases
Atizona v. Fulminante, - . -
459 U.8. 279, 309-310, 111 S.Ct. 1246, 1265 (1991 vivvirnierrmoiommeomnimieimes 15
Bamier v, State,
119 Nev. 129, 132 67 P.3d 320 322 (2003} s rerinirniie i remsi e s resssens 15

Beattie v. Thomas,
99 Nevy. 579, 583, 668 P.2d 268, 271 {1983) cuvueveemrcrrcmecinesserossssrosseesmsesssmsasesoneesanse 14

Bellamy v. State
403 Md. 308, 323-326, 941 A.2d 1107, 1115-1117 (Md. Z008) ... e 28

Berry v, State,
212 P.3d 1085 (2009) eeexammt it eesmeeeesaeimte seiareraessretesbonsereeenaren sareanessntensneasnsurassens LEF

Bourjaily v. U.S.
4-%3 U.S. 171, 107 S.Ct. 2775 (1987)13, 19,22, 23

Bovde v. California,
494 U.S. 370, 380, 110 S.Ct, 1190, 1198 (1990)...cocceerrrerccmrenreomnsineresccsrvasenns 13, 22

Brascia v, Johnson,
105 Nev. 592, 596 n.2, 781 P,2d 765, 786 n.2 (1989).... e revaerarrn srbterrrrenn veviare s B2

Brogdan, Jr. v. State,
- 1996 WL 307450 at 3 (Tex. Crim. AP 1996) oottt sescsannnn 37

Cage v. Louisiana,
498 U.S. 39, 41, 111 S.Ct. 328 (1990) (per curiam), overruled in Dart on other
grounds by Estelle, 502 U.S, at 72 n. 4, 112 8.Ct ar 482 nd.., IR .

Cheathgm v. State, :
104 Nev. 500 505, 761 P.2d 419, 423 (1988) resstremrnneeseessnrnenneneens 3 40, 41, 43

Chia v. Cambra,
36021'*'6323 997 (9th Cir, 2004), cert. denied, 544 U.S. 919, 125 8.Ct. 1637 (2005).....24,
3, 20,

Christian v. Frank
595 ¥.3d 1076, 1085-1086 (9th Cir. 2010), cert. denied, 131 S.Ct. 511 (2010).......... 25

Clyde v. Demosthenes, ‘ . _
955 F.2d 47 at 3 (9th Cir. 1992).....covccvemmmrncrrccrirearnns P ORTPRPRITR 45

Collman v. State
116 Nev. 687, 722 11,16, 7 P.3d 426, 448 1n.16 (2000) wecccrcrrrcevreemers scvcresnnsenecens 13, 22

Cooley v. State,
2009 WL 566466 at 6-7 (Tex. Crim. App, 2009) . 1o

i
I
IAAPFELL ATEWPIOCSSTCRETAR VBRIEFS\ANS VR & EASTRAGKNI | ANSWERENDALGC, LS A, [, S4I72, RESP'S ANSW,BRF,.DOC

266




[ T Y T L T % T 5 TR 5 T N T S T T e . T Y
o0 =] O th s L R o— O NO 0a =] D L B W B — D

Cortinas v. State,
195 P.3d 315, 323 (2008), cert. denied, 130 S.Ct. 416 (2009) ........ e b 15

Cumminﬁs y. Sirmons,
5 F|3 1211, 1237'1238 (Ioth. CiI', 200?)litilonl-¢(|l|¢||1-1--l--n--r---rlv'_!"!ll-rvt!!vvl”ci!lv!l---|34
Cupp v. NaugJ§1ten,

U.S. 141, 147, 94 8.Ct. 396, 400-401 (1973) ...oieiveecrrcerr veavverestnesessncseconiessaraces 1.3

Cutler v, State
T 03 Nev. 329, 334, 566 P.2d 802, 12 (1977) cvvsrsvessssesseeseeemeeseeserereeseesesessssssmsssssessesn 20

DowiinF v, United States, o
93 U.S. 342,352, 110 S.Ct. 668, 674 (1990)....ooceereecmeereaeemereeseeereseresrcsmssvssssessen 13

Eberhard Mfg, Co. v. Baldwin,

97 Nev. 271, 273 628 P.2d 681, 682 (1981) covvcrvvrermrceeressseeeeeericrnensesssorsstemassesstssssens 22

Bckert v. State :
91 Nev. 183, 533 P.2d 468 (1975) ceeccveceerreeresceececemurresamssarssssssveressramensenenes 384, 42, 43

Estelle v. McGuire,
S02ULS. 62, 112 S.CL 475 (1991} curcrcerinsinisieissrmsrasstssisssctsseas sessesiensssssssssseevenssesesassans 15

Evans v, State,
113 Nev. 885, 944 P.2d 253 (1997) teoiccrcrivrrioreseeescnsrasracsssmaraeriosteassssserasmessncssescornenndhd

Fields, :
220 P.3d @t TI6-717 (2009) ..ot veeresesn et e ey sese e e se e bs b nesnge b ar s 25

Fish v. State
92 Nev. 272,277, 549 P.2d 338, 341-342 (1976)..ccveeecreeceercereervcnsnsensreserenennens 38, 40

Galache v. Kenan

2008 WL 3833411 at 5 (C.D. Cal. 2008)...c.ccciriinimorinnmremnmminiesnen consisinnis 21
Qarcia v, Evans
2010 WL 2219177 at 22 (E.D. Cal. 2010) .0 cciriieervinsenreiesaerssssssserssssrrasssssessssmessan e 16

(lossip v. State,
157 P.3d 143 (Okla. Crim. App. 2007) e et neees 3 1

Harris v, Canulette

T 1992 WL 245626 a0 2 (BE.D. LA, 1992) coouurremsiisncsmsessseriamsiesssersasmarestsstmermssiessesses 25

- Harris v. Garcia,

734 F.Supp.2d 973, 992 (N.D. Cal. 2010) c.cccioimmmrcirneinmmssomemimmmmseimenm e 41

| He -Ie.meier v, State. .
111 Nev. 1214, 903 P.2d 799 (1995) ceericerrerae e secrsmrrarce e cesnensenre s smeseenene 3 42, 43

Hernandez v, State, _
124 Nev. 60, , 188 P.3d 1126, 1131 (2008)....cemverccer e rcvmsrsmmemrcaniarissoarressees 30

Hicks v. Oklahoma

" AA7ULS. 343, 100 8.CL 2227 (1980) ..o ecssvvcsreoreesmssmssemsisrassesssssssssssssoesesmmencinnnsnees o 34

iii
FAAPPEL LATEWEDCCS'SECRETAR VIBRIEFSIANS WER £ FASTRACK0]1 ANSWEREIDALGO, LUIS &, I, 54272, RESP'S ANSW,EKE.DOC

2677




VoSN T, . MU 5 S N T S N S

[ NS T T Y TR % T % T N T N B N B N R e e o e e T = Y = R
e =] e bh R W R = OO e wI N i B WS e O

Eoward v. State,
729 P.2d 1341, 102 Nev. 572 (1986), cert. denied, 484 U.S. 872, 108 5.Ct. 203 (1986)

Tackson v, Virpinie _
443 U.é. 307,319, 99 8.Ct. 2781, 2789 (1979 eeeeerremererrierssssmnscnsseniscerarnneneene 33, 34

King v. BOL‘%, : :
21 F.3d 1113 at 8-3 (9th Cir. 1994) .ot re et e e e s estsas o ries 21

Lahoa v. Calderon

224 .33 972, 979 (9th Cir. 2000) ............................................................................... 34

LaPena v. State, :
92 Nev. 1, 3, 544 P.2d L1187, 1188 (1976) cicreerreiciccrimirircurscremsensesssssessesssamrssssecessnenens 43

Leslie v. Staie,
114 Nev, 8, 17,952 P.2d 966, 972973 (1998)...cce e e vvcrmrer e eresmcrnsisscsn e s e 45

Lippay v. Christos
996 I.2d 171'90, 1499 (3 THE. 1993) i iiirisre et ccimetseebeneessaressesm e simtomsencsnascssacer e 29

Llewellyn v. State,

241 Ga, 192, 193-194, 243 S.E.2d 853, 854.(Ga. 1978) ecereeee et rcentcarernsarsranins 37
MecDowell v. State, : .
103 Nev. 527, 746 P.2d 149 (1987) s vererrerveremmscnnesnescesecnresranenes 13,17, 19,20

Miller v, Stagner,
757 F2d 988 (Oth Cir. 1985) s crtrcniem et e e enessesessesesessesassossnsnsnsronee 280 20

Nat’'l Forelgn Trade Counci i
181 %g.aa 38,60n.17 Elst %lr. S USSR |

Cripel-Candido v, State
114 Nev. 378, 381, 956 P.2d 1378, 1380 (1998) c...vcreemmrvervsreesrsereesrerersmresesens 33, 34,38

Pegglev Abilez,
41 Cal4th 472, 505, 61 Cal.Rptfr, 3d 526 161 P 3d 58 (Cal 2007) cert, demeg, 552

U.8. 1067, 128 S.Ct. 720 (2007).... .33
People v, Atencio )

2010 WL 1820185 at 15 (Cal, Ct, APD- 2010).cesrvemrnnmenenrmmser e 18
People v, Avila,

38 Cal4th 491,563,133 P 3d 1076, 1127 (Cal. 2006) ... PR |
People v. Berumen ' ' .

2003 WL 21464625 at 7 (Cal. Ct. APP. 2003)...c..vvereeriemreemreereareseesvessers e aesasessssesesns 18

People v. Carrington,
47 Cal.4th 145,190, 211 P.3d 617, 654 (Cal. 2009} e e s erceeneennl)

People v. Dixon, _
153 Cﬂ.AppAth 985, 999-1000, 63 Cal.Rptr.3d 637, 649-650 (Cal. Ct. App. 2007).24

Coiv
[3AFPELLATEWPDOLSSECRET AR VBRIFFSWANSWER & FASTRACKIZ01T ARSWERVEIDAL (K3, LULS A, TIL 54272, RESP'S ANSW.BRF.DOC

269




Wooa ~) & uh B ) e

o N T N T T N N T o T e 1 L i S
gqmm-ﬁ-mtun—mommqmm.nmm»—lo

People v. Doolin, _
45 Cal,4th 390, 421 0.22 (Cal. 2009)......cecereinecerirmrenserermmsmrieiernnes et reraneeeaneiatrertsesinad 35

People v. F
8 Cﬁ dth 894, 967-969 959 P.2d 183 (Cal. 1998), cert, denied 526 U.S. 1023, 119
8.Ct 1262 (19§ ...................................................... SRR 35

People v, Hall, :
2009 WL 3110938 at 17 19 (Cal. Ct. App. 9009) vnverteesesarecentsesenessbnestrantesiroce 1 9

People v. Herrera,
33 Cal. App.4th 46, 46-63, 98 Ca[Rptr 2d 911 (Cal. Ct. App. 2000) ...ovcrerrererrrcrens 19

ﬁmilﬁ%%
11 Cal.4th 1068, 1114, 47 CaIRi tr.2d 516, 906 P.2d 478 (Cal 1995)) cert, demed
519 U.S. 815, 117 8.Ct. 63, 136 L.EA.2d 25 (1996).... I 1

People v, Hunter,

2010 WL 3191886 (Cal. Ct. APDP. 2010) wueuvrririsrincconiironimnmsmeesecsamsseeseseeseessesrsasssssesses 25
People v. Jewsbur

[I5AD. 23[15 341,342, 496 N.Y.8.2d 164 (N.Y. App. Div. 1985) ... SRR 3 |

People v. Jourdain,
111 Cal.App.3d 396, 404, 168 Cal Rptr. 702 (Cal Ct, App. 1980) ..ccoivnviremrnecrnnc 18, 19

People v, Leon,
2008 WL 5352935 at 4-6 {Cal. Ct. ADPP. 2008) ccrnrrmniocniccmnesi s srearsersnne 40

People v, Lilly, _ .
2010 %L 3279780 at 9 (Cal. Ct. APP. 2010).cccnmrenrorerererermenmnmitissssrsrenessscresreriacee 1 8

People v. Potenza, |
92 AD.2d 21, 28, 450 N.Y.8.2d 639 (N. Y, App. Div. 1983) .eovococrmeessremnsessesccnamnracdi]

People V. Prleto
30 Cal.4th 226, 66 P.3d 1123 (051 W1 c ) I eeeeeeeemeannemreay 19, 21

People v. Rossum, ‘
2005 WL 1385312 at 7-9 (Cal. Ct. App. 2005) SOOI |

People v. Roval, '
2005 44401 at 9-11 (Cal, Ct, APP. 2005) vvercrrerererseersnreresesersinssrsrrermmersrensssserssres 21

Peonle v. Smith,
187 Cal.App.3d 666, 679-680, 231 Cal. Rptr 897, 905 (Cal. Ct. App. 1986) ............ 19

People v. Steffan,
2011 W'L 150229 at 3 4 (Cal. Ct. App. 2011) cessrertsarerssiennsbenseessesausnasssassncerones L8

People v. Steinberg,
170 A.D.2d 50, 6, 73 .Y.8.2d 965, 980-981 (N.Y. App. Div, 1991), af’d 79

N.Y.2d 673, 584 N,Y.8.2d 770, 595 N.E.2d 845 (1991 i esrn s 45
People v. Surico,
- 2010 WL 4296623 at 7-8 (Cal. Ct App. 2010) weiercerec e e e seneerareesesnsesassseeerenee 18
v

DAPPELLATEWPDOCSSECRETARYBRIEFSIANSWER, & FASTRACEA011 ANSWERNHIDALGO, LUIS A, [T, 54272, RESI™S ANSW.BRE. DOC

269




MO G0 =) O B W N

B R DD B B B e e e et e e e

Peonle v. Tewksbury.
15 Cal.3d 953 968 969 544 P. 2d 1335 (Cal 19?6) gert. demeci 429 U S 805 97

§8.Ct. 38 (1976) V|
People v. Tran,
2006 WL 2790460 at 8-10 (Ca.l Ct. APD. 2006) ..ocvrrrrcrrccerrinserevenmressnsssomssseersersarcnsns 18

Peaple v. Williams,
I6 Cal.4th 153, 245, 66 Cal Rpter 1’?3 (Cal 1997) cert. demed 522US 1150 118
S.Ct. 1169 (]998) w40

Perry v. State,
2011 WL 286132 at 10 (Tex, Crimi. App. 2011) .ooviiveremimosicsnmmmsemseseesaeensereecsee 33

Powell v. Galaza,
328 ¥.3d 558 (Bth C_ir. 2003) sorcriceneniennes s es s si st serscseersorasasenesseeees 16

Powell v, State, ) | .
1999 WL 966659 at 4 (Tex. Crim, APp. 1999) ..occccvvivecimisitisivescseevessesserssersscnnsens 37

Reed v. State
744 S W.2d 112 (Tex, Cr. APP. 1988).cccieirrrenrisrmemersrsessssserssssssesteessesssscsassarcessees 39

Richardson v. Marsh,
481 U5, 200, 107 S.CL 1702 (1987} eeeccririrerircivnmirereremseseriremsaesessosesnssssssermeemesmsssens sees 14

Richardson v. State,
879 5. W.2d 874, 880 (Tex. Crim. App. 1993)...icmiceriimnirirrertnsocsoses e sereseseeeaencees 39

Romero v, State,

7 W.2d 519, 523 (Tex. Crim. App. 1986}, cert. denied, 479 U.S. 1070 (1987)..,37
Rowland v. State,

118 Nev 31,41-42,39P. 3d 114, 120-121 (2002)... R I
Roval v. Kernan,
2009 WL 1034502 at 15-18 (E.D. Cal. 2009). it s 19

Servin v. State,
117 Nev, 775, 796-797, 32 P.3d 1277, 1292 (2001)crrceeerrcirnssncseconconeemrmsearsennenn s 20

Sheriff v. Acun

107 Nev 664, 819 P.2d 197 (1991) SO O < 2 '
Smlthv State :

245 Ga. 163, 169, 263 S E.2d 910, 912 (Ga. 1980) ... rieevenr e 37, 39

State v. Asbridge, : S
555 N. WE 2d 571, 576 (N.D. 1996) ... TR ———— )

State v. Brown, o
170 N.J. 138, 784 A.2d 1244, 1254 (N.]. 2001} i 29

State v. Hilbish
| 59 Nev. 469, 479, 97 P.2d 435, 439 (1940) c.c.corevcemrmsreresmesssesecsicnsersrssssssriaremses 20

vi
) LWAFFELLATE'WPDOCESECRETARVIDRIBFRANSWER & FASTRACKNIDIT ANSWERHIDALGO, LULS A, I, 59272, RESPS mw.mts..bcc

2770




[ S T T (& B B S I S L e e T e e i e
o ~1 o b RO o= O N 00 bW N = O

A= - T B = R &) N O VL I

State v. Sheeley,
63 Nev, 88, 95-97, 162 P.2d 96, 99 (1945).uireiiiviciiriveriniriensmrsssirssssssisseesssssessessens 20

State v, Williams,
JINev. 276, 129 P. 317, 318 {1913) e ceereecierircsmirmsiinesniore srebbesr e rontesssnsiese estanes 20

State v. Worthen :
165 P.2d §39 (Utah 1988).... feebeeEbeererieneareressarsasantanssesntnstrenisieres senshrannrneserenserassrnns B0

—
— -

Sullivan v. Louisiana,
508 U8, 275, 113 8.Ct. 2078 (1993) et ceresmeseesnsresenspesssserenencen L 3, 16, 18

Summers v, State, )
) 122 Nev. 1326, 1333, 148 P.3d 778, 783 (2008) ...ueevireemnerecerersermererereravsanesmesscraseeseres 34

U. S. v. Pandilidis,
?12;171”)2(1 644, 649-650 (6th CJr 1975), cett, de.nied, 424 U S 933 96 5.Ct. 1146 "

U.S. v. Bernard, _
625 F.2d 854 (9th Cir. 1980} e encrerrmmrccemsentniaresrnos itisnresevmssorersressesesnsneens 40

U.5. v. Branhain,
97 F.3d 835 (6th Cir. 1996) ... O NY TR . P 1. |

U.S. v. Brassc‘aux.,
509 F.2d 157 (5th Cir. 1975) 17

1U.S. v, Chapey. S _ '
ST 24 1148, 1154 (5th Cir. 1981) ..... et e vt 15, 23

U.S. v. Chindawongese, - B L T J
771 F.2d 840 845 nd (4th Cir. 1985) 15, 23

USvaccg, S B
106 F.3d 1079 1084 (1StClI‘ 1997) ................ eevervnerens sranriene e reveeee 34

U.S. v. Cresta,
?izgsg)Zd 538 546 n.5 (1 st Cir. 1987), cert. dcmed 436 1. S 1042 108 S Ct 2033

U.S. v. Dailey,
759 F.2d 192 (1st Cir. ]985)

U.S. v. Durrani, - o -
859 F.Supp. 1183, 1185(D Conn. T —

U.8. v. Garcia,

77F.3d 471 at 12 (4th Cir. 1996), cert demec_l, 519 U.S. 846 117 S.Ct, 133 (1996) 18
U.S. v. Houljhan, . o

92 F.3d 1271, 1289 (1st Cir. 1996) 45

U.S. v. Jenkins-Wats . ' -
574 F.3d 950, 963 (§th Cir. 2009) ... TP PP AP WRPONENE SN &

vii .
[AAPFELLATHWFDDCSISECRETAR VIERIRFS\ANSWER. & FASTRACKOOL) ANSWERIHIDALGD, l..UTS A, TIE NZ’E P.ESP'S ANSW. EEJ’ Dac

7|




' ) B OROR OR N = ok e L e e s e e
-g-lf]G\th)_-hww'b—vc‘\oooﬂ'a\m-h'mwuc

b~ =T S S R L I o R

_'ﬁ_it 7 F.2d 1089, 1095 (TthCIr 1972) v b enernen 28,29

U.S. v. Kampiles '
—Fp_’so9 2d 1233, 1246 11.16 (7th CIr. 1979) weveevrmereescrrmsesmrssressinsssmssessesseanssssersnsences 28

U.S. v. Lugrpong : _
933 F.2d 1017 at 4 (9th Cir. 1991).... e e e ee NI LN a0 e e i a0 (o rsnrebuerattnne sommerbesttnes 1O

U.S. v: Lut
621 F 2d 940, 946 n.2 (9th Cir. 1980), cert. denied, 449 U. S 859 101 S. Ct 160 '
(1980).... 15,23

U.S. v. Marashi, . .
913 F.2d 724, 734 (9th Cir 1990) oo s, retrreareeries 46

US v. Monaco, . ' o
702 F.2d 860, 373 (11th Cu‘ 1983) et i e s vararerimensarsneens 19, 23

U.S. v. Mor; an, . : . _
531 ﬁ El 933 (D C. Cir, 19?8) 28

.S, v, Nickerson ' _
' 606 F.2d 156, 158 (6t11 Clr 1979) 15,23

U.S. v. Ortlz : .
2011 WL 109087 at 3 ("D Ariz. 201 1) enmereeeneeremtavesrenreestararsseanne vatrreetienscantaeswens HO

U.S. v. Pearson, _ _
’?03F3d 1243 1260 (IUI:h Cir. 2000) Feeaceverereiretesrenrar s te e R e e e e r TN YO e EeeEEEseRee 15

U.S. v. Powers,

LS. v. Pungifore
: 910 F.2d 1034, 114’}‘ (3d Cir. 1990} cert demed 500 1J.8. 915, 111 S.Ct. 2010 (1991)
_ 5,23

................................................................................................................................

M ' ' :
167 F.3d 984 988-989° (6th CIL. 1999) covr e ecennrrecres esmsesssesssssssresmmmssmsesmessissssasisens 28

_US v. Rodrieuez,

U.S. v. Shearer,

" 406 F.3d 221, 224-225 (2d Cir. 2007) SO

i U.S. v. Santos,

372 F.2d 177, 180 (2dc:u- 1957) ............ S eetreerseereasrinen vreessveniomesi 28, 29

794 F.2d 1545 (11th Cir. .0 SOOI

1].8. v. Spoone,
(7{[9181;)% 680, 686 n, 1 (4th Clr 1984), cert. demed, 474 U S 1085 106 S Ct 859 23

U.S. v. Tangeman, _
30 F.3d 950 (Sth Cir. 1994) ..

U.8. v. Vidal, - ' '
504 F.3d 1072, 1077 n.8 (9th {311' 2007) oot i 30

viii
[AAPPELLATEWRDOCSSECRETARVERIEFSUNEWER & FASTRACKOZO1] AMSWERIETOALSO, LUTS A, [, 51272, REGP'S ANSW.BRE,DOC

270




OO DO M) RN e ke o et o e e e e
_gggt&)hm_'wr—-o\omﬂo‘\m-_._-hwm»—-c

=T R B N S N S

U.S. v. Walden, ' | _ |
T TR F,2d 966, 971 (3d CIE 1978) e sescererconecomreosesnnessassssctmsmenssesrsessesesreanes 17

LS. v, Yildiz

' 355 Fjd 80 (2d Cir. 2004)29
|| United States v. Noll,

600 F.2d 1123 (5t CIL. 1979) cevveeremreemscrnreesesmssecermssrersasresosssmesssscsersssrossssoesesrons 135 23

Wade v. State, _ _
114 Nev. 914, 317-918, 366 P.2d 160, 162-163 (1998) ........ccvciimnnnicrercccirccirninnnn 24

Statutes _ _ _
NRS 47.060 1 creveereeeeresssseeereessresesmerscesssosemseesesceseosseeeseerserssssionceesesecsssasemmeecerenesnsrsns 1 7 20
NRS 47,060, D70 sevvcrrviaiorcernsnsessssesssmssssossossnsssesmstsesersensscsessossnsismesissseesiees 17

| NRS 47,070 ot om0 20

NRS 51.035(2)(0)uucereererenneee ettt e s e 32, 41, 42
NRS 51.035(3)(0)-rrvereerrremsmsimssmssssstsssasssssssmsssros s msesssssimemssrssssosssssesein 21
INRS 51.035(3)(€) comirnerermsssssssrmsstsessissmmssisssesssssossrssssssssmessssssssssesessissescnsssimnin 135 17
NRS 51069 crsevrsmissrnesmsiisssmemsssmssssmssssssssss s s sssssossssrssessssneoeeess 21 305 31
NRS 175,291 vovoeoesoessess s sresses et srisessssesonessssssasssssseesesstossomessossmsrssns 32
Other Authorities | | o

Charles E. Torcia, WHARTON'S CRIMINAL LAW § 38 (15th ed. 1993).cocvvcvrmrmsrrsnrrnnvonss 36
Federal Rule of Bvidence (FRE) 801(@H2I(E) v vemrrrrisrsrssromsrs 13
FRE 104(8) v cmnnecsnesmsessostssarsrsamsesosons erereemeer et e sraseesp et ocsmenenene oo 20
FRE 801(d)(2)(E)17
RUIE BOT(ANZ) -eeveverrerrseemssse ereremesssiseemstsssstrassstiesssssesesressrassrsssrsssssssatsasseseessesscsssneses 285 29
RUIE SOL(AN2Y(D) cevereseerreserreseensemsorsetestsontsesteseessosressssemeesmssssssessssmssssessessssesesossss 29
RULE 803{8).v001-cernsseressomseseessssmsssssaresrsssmnssiessnssiassssnisssssssrassassnssieseessases ns s ssisssessesnmsmmsesressenesrs 38

Tex. Code Crim. Proc. Ann. art. 38.14 (Vernon 2005)......cccra oo o 33

x
APPELLATEWYPDOCS\SECRETARYERIEFS ANSWER & FASTRACK\Z0] | ANSWEREIDALGO, LUIS A, NI, 54272, RESFS ANSW BRE, DOC

17




LY e N -+ O ¥ T e S O T

R S R N T N S o T S S G v G
gﬁc\mhmmu—nc\omqo\m&ww.—nc

LUIS A, HIDALGO, I11,

Y.

THE STATE OF NEVADA,

Appellant,

IN THE SUPREME COURT OF THE STATE OF NEVADA

) CaseNo. 54272
%
3
)
)
)

Respﬁndent. ' )

RESPONDENT'S ANSWERING BRIEF

Appeal from Judgment of Conviction
Eighth Judicial District Court, Clark County

STATEMENT OF THE ISSUE{8)

Wheﬂwr the district court erred In giving a use of so-conspirator  statement

- instruction containing the words “slight evidence,”

Whether the district court erred in not admitting as substantive evidence the. out-of-
court statement of Appellant’s formet co-conspirator Deangelo Carroll.
Whether the trial court erred in refusing to admit a portion of the prior testnnony of
Wppe]lant s co-conspirator Jayson Taoipu.

hether, under the accomplice corroboration rule, the State presented sufficient
independent evidence of corroboration,
Whether Appellant’s due process and fair trial rights required the State to record the
guilty plea negotiation proffer of Anabel Espindola.

STATEMENT OF THE CASE

On May 31, 2005, the State of Nevada filed @ Criminal Complaint charging Appellant Luis
Hidalgo, III (Little Lou), and his co-defendants, Kenneth “XC” Counts (Cotnts), Anabel Espindola

(Espindola), and Deangelo Carroll (Carroli}, with: Count 1 — Conspiracy to Commit Murder (Felony

—NRS 200.010; 200.030; 199.480); Count 2 - Murder with Use of 2 Deadly Weaporn (Fc'luny —NRS

200.010; 200.030; 193.165); Count 3 — Solicitation to Commit Murder (Felony — NRS 199.500) as

to Little Lou and Espindola only; and Count 4 — Solicitation to Commit Murder (Felony — NRS
199.500) as to as to Little Lou and Espindola only. RA 107-109. On June 3, 2003, the State filed a

Second Amended Criminal Complaint, which added Jayson “JJ* Tacipu (Taoipu) as a co-defendant

_cha:ged under Counts 1 and 2 only. RA 110-112, On June 13, 2005, Little Lou, Counts, Espindola,

and Carrell’s preliminary hearing was held, after which Liitle Lou was bound over for trial on all

1
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counts. RA 113-245, The State filed a conforming Information on June 28, 2005. On July 6, 2005,
the State filed a Notice of Intent to Seek Death Penalty as to Little Lou. 2 RA 481-485 !

On January 27, 2005, Liitle Lou and Mr. H, proceeded to trial, and, on Febmary 17, 2009,
the jury returned a verdict finding Little Lou guilty on Counts 1-4. 1 AA 60-61. On March 10, 2009,
Little Lou filed a post-trial Motion for Judgment of Acqui_ttal, or in the Alternative, a New Trial,
which raised in summary fashion the claims of error designated above as issues 1 and 3. 2 RA 429-
440. The State filed its Opposition on March 17, 2009. 2 RA 472-480. On May [, 2009, the Court
heard argument on the motion and denied it, with a written order filed on August 4, 2009. 2 RA 436- |
489.

On June 23, 2009, the Court sentenced Litﬂe Lou fo the Ifollowing: Couht 1 — twelve (12)
menths in the Clark County Detention Center (CCDC); Count 2 — Life in the Nevada Department of
Corrections (NDOC) with parole eligibility beginning after having served 2 minimum of one
hundred tWenty. {120) months, plus an equal and consecutive term of one hundred twenty (120}
months to Life for the deadly weapon enhancement; Count 3 — twenty-four (24) to seventy-two (72)
months NDOC, concurrcnf with Counts 1-2; Count 4 — twenty-four (24) to sevénty-two (72) months
NDOC, concurrent with Counts 1-3. 1 AA 62-63. The Court filed its Judgment of Conviction on
July 10, 2009, [ .AA 62-63. On July 16, 2009, Little Lou filed a timely Notice of Appeal. 1 AA 64~ |

| 65.

_ "STATEMENT OF THE FACTS
| In May of 2005, Appellent Luis Hidalgo, III (Little Lou) worked forhis father, co-defendant
Luis Hidﬂlgo, Ir, Mr. H), at the Palomino Club (Palomino or the ciub), which is Las Vepas’s only
all-nude strip olub licensed to serve alcohol. 5 AA 932. Mr. H. owned t]wfalomino and Little Lou
served as one of its managers, 5 AA -932. On the afternoon of May 19, 2005, Mr. H's romantic
partoer of eighteen (18) yéars, Anabel Espindola (Espindola), received a phone call from Dcan;gelo

! On Februaty 13, 2008, a grand jury returned a true bill of indictment charging Little Lou’s father,
Luis Hidalgo, Jr, (Mr. H) with: Conspiracy to Commit Murder and Murder with Use of a Deadly
Weapon. 2 RA 392-395. On June 25, 2008, the State filed a motion to consclidate Mr. H's case,
241394, with Little Lou’s case, which was granted on January 16, 2009, 2 RA 428. The State alsc
withdrew its death penalty notices. 2 RA 428. '
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-Carroll (Carroll); Carroll was an employee of the Palomine serving as a “Jack of all trades” handling

promotions, dise jockeying, and other assorted duties. 5 AA 932-933; 942-944. Espindola was the
Palomine’s general manager and handled all of the club’s financial and management affairs. 5 AA
920; 931-932. During the call, Carroll informed Espindola that the victim in this case, T.J. Hadland
(Hadland), a recently fired Palomino.doorman, had been “badmouthing” the Palomino to taxicab
drivers. 5 AA 934, 942-944; 9 AA 2031, A week prior to this news, Little Lou had imformed Mr. H
that Hadlané} was falsifying Palomino taxicab voucher tickets in order to generate unauthorized
kickbacks from fhe drivers, 5 AA 935-939.% In response, Mr. H ordered Hadland fired. 5 AA 939-
940 | -

The Palomino was not in a good financial state and Mr. H was having trouble meeting the
$10,00fl.00 per month payment due to Dr. Simon Sturtzer from whom he purchased the club in early
2003. 5 AA 919-928; 979; 6 AA 1089. Taxicab drivers are critically important form of advertising
for strip clubs generally. 7 AA 1573:6-17. Because of the Palomino’s location in North Las Vegas,
reventle generated through taxicab drop-offs was very important to the club’s operation. 7 AA 1573-
1574, Due to a legal dispute among the area strip clubs regarding bonus payments to taxicab drivers,
all payments were suspended during the period encompassing May 19-20, 2005; the Palomino was
the only club permiited to continue paying taxi drivers for dropping off customers, 2 AA 453-454,

At the time Espindola took Catroll’s call, she was at Simone’s .A'nto Body, which was a
bodyshop/collision repair business also owned by Mr. H and managed by Espindola’ 5 AA 910-
914. After taking Cartoll’s call, Espihdola informed Mr. H and Little Lou of Carroll's news aboug

% The Palomino paid cash bonuses to taxi drivers for each person a driver dropped off, 5 AA 935-
936. The club accomplished this by baving a doorman, such as Hadland, provide a ticket or voucher
to the driver, which reflected the number of passengers (customers) dropped off. 5 AA 935-936.
Apparently, Hadland was inflating the number of passenpers taxi drivers dropped off in exchange
for the driver agreeing to kick back to Hadland some of the bopus paid out %y the club for these
Phantom customers. 5.AA 9384939,

Mr, H had also received -prior teports that, at other times, Hadland was selling Palomino VIP
passes to arriving customers in exchange for cash, which deprived the taxicab drivers of bonuses for
bringing customers to the club, and diverted the passes from their intended purpose of attracting
local patrons. 4 AA 1154-1155; 8 AA 1718-1719; § AA 1924-1925. This practice created a problem
for the club because taxi drivers would begin disputing their entitlement 0. be paid bonuses. 4 AA
1155; 8 AA 1719, _

* Finaneially, Simone's was breaking even at the time of this case’s underlying events, but the
business never turned a profit. 5 AA 916-917; 931, .
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Hadland disparaging the club. 5 AA 944; 946, Upon hearing the news, Little Lou became enraged
and began yelling at Mr, H, demanding of Mr H: “You're not going to do anything?” and stating
“That’s why nothing ever gets done.” 5 AA 946. Little Lou told Mr. H, “You'll never be like
Rizzolo and Galardi. They take care of business.” 5 AA 946; 9 AA 2031.° He further criticized Mr.
H by pointing out that Rizzolo had once ordered an employee to beat up a strip club patron. 5 AA
948. Mr. H became anpry, telling Little Lou to mind his own business. 5 AA 948. Little Lou agﬁin
told Mr. H, “‘1"0u’11 never be lile Galardi and Rizzolo,” and then stormed out of Simone’s heading
for the Palomino. 5 AA 948,

Viéib]y engered, Mr. H walked out of Espindela’s office and sat on Simone’s reception area
couch. 5 AA 958, At apprbximately 6:00 6:- 7:00 PM, Espindola and a still visibly-angered Mr. H
drove from Simone’s to the Palomino. 3 AA 959-%60. Once at the Palomino, Espiudola went Into
Mr. H's office, which was her 6ustomary workplace at the club, 5 AA 966, Approximately balf an
hour lpter, Carroll arrived at the club and knocked on the office door, which Mr. H answered. 5 AA
966. Mr. H and Carroll had 2 short conversation and then walked out the office door together. 5 AA
966-967. A short time Jater, Mr. H came back into the office and directed Espindola to speak with
him out of eatshot of Palomino technical consultant, Pee-Lar “PK” Handley, who was nearby. 5 AA
966. Mr. H instructed Espindola to call Carroil and tell Carroll to “go to Plan B.” 5 AA 967.

Espindola went to the back of the office and attempted to contact Carroll by “direct connect”
(chirp) through her and Carroll’s Nex-tel cell phones. 5 AA 972, Carroll called Espindola back, and
Espindola instructed Carrol] that Mr. H wanted Carroll to “switch to Plan B 3 AA 566; 5 AA 972;
9 AA 2033. Carroll protested that “we’re here™ and “I'm alone” with Hadland, and he told Espindola
that he wquld get back to ker. 3 AA 566; 5 AA 972-975, Espindela and Carroll’s phone connection
was then cut off. 5 AA 975. At that point, Espindola knew “something bad” was going to happen to
Hadland. 5 AA o7s. .-She attempted to call Carroll back, but could not reach him. 5 AA 975.

5 Frederick John “Rick” Rizzolo was the owner of a Las Vegas strip club known as Crazy Horse
Too, and Jack Galardi is the owner of Cheetah's strip club as well as a number of other clubs in
_Atlanta, Georgia. 5 AA 947-948,
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Espindola returned to the office and informed Mr. H that she had instructed Carroll to go to “Plan
B 5 AA 976. |

Earlier in the day, May 19, 2005, at approximately noon, Carroll was at his apartment with
Rontae Zone (Zone) and Taoipu, who were both “flyer boys™ working unofficially for the Palomino.
2 AA 390-391. Zone and Taocipu worked alongside Carroll and performed jobs Carroll delegated to
them in exchange for being paid “under the table” by Carroll. 2 AA 383-384; 388, Zone and Taocipu
would pass out Palomino flyers to taxis at cabstands. 2 AA 383, Zone lived at the apartment with
Carroll, Carroll’s wife, and Zone's pregnant girlfriend, Crystal Payne. 2 AA 383-384. Zone and
Tampu were close friends. 2 AA 38?

While at the apartment, Carroll informed Zone and Taoipu that Little Lou had told him Mr.
H wanted a “snitch” killed. 2 AA 390-391; 3 AA 582;629. Carroll asked Zone if he would be “into”
doing something like that, and Zone responded “No,” he would not. 2 AA 391. Camroll also asked
the same question of Taoipu who indicated he was “down,” i.e., interested in h_elpih_g out. 2 AA 391-
392. Later, when Tacipu and Zone were in the Pa.lomiho’s white Chevrolet Astro Van with Carroll,
Carroll told thein that Little Lou _Had instructed Carroll to obtain some basehall bats and trash bags to
use in aid of killing the person. 2 AA 392, After the initial noontime conversation about killing
someone on Mr. H’s behalf, Zone observed Caﬂ_‘[ﬂl using the phone, but he .couid not hear what
Carroll was talking about. 2 AA 399. At some point after the noon conversation and after Zone
observed him using the phone, Carroll informed Zone and Taoipu that Mr, H wouid pay $6,000.00
to the person who actually killed the targeted victim, 2 AA 398-399.

'A couple hours later while the three were still in the van, Carroll again discussed on the |
phone having an individual “dealt with,"’ L.e., killed, although Zone did not know the specific pcrson.
to be killed. 2 AA 394; 440; 3 AA 516; 631. Carroll produced a .22 dgliﬁe_rf revolver with a pearl
green handle and displayed it to Zone and Tacipu as if it were the wcipun to be thilized in k_ill_ing the
targeted victim. 2 AA 394-395. Carroll attempted to give the revolver to Zone who refﬁsed to take it,
2 AA 395, Taoipu was willing to take the revolver from Carroll and did so. 2 AA 395, Carroll also
produced some bullets for the gun and placed them in Zone's lap, but Zone dumped the bullets onto
the van’s floor where Taoipu picked them up and put them in his own lap. 2 AA 3935-3%6.
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The three then proceeded back to Carroll’s apartment where Carroll instructed Zone and
Taoipu to dress in all black so they could go out and work promoting the Palomino. 2 AA 396-397.
The three then used the Astro van to go out promoting, returned briefly to Carroll’s apartment for a
second time, and again left the ap'artment fo .go promoting. 2 AA 396-397. On this next trip,
however, Carroll took them to a residence on F Street where they picked up Kenneth “KC” Counts
(Counts). 2 AA 400. Zone had no idea they were traveling to pick ﬁp Counts whom he had never
previously met. 2 AA 400. Once at Counts’s house, Carroll went inside the house and emerged ten
minutes later accompanied by Counts who was dressed in dark clothing, including a black hooded
sweatshirt and black gloves. 2 AA 400-401. Counts entered the Astro van and seated himself in the
back passcﬁger seat next to Zone who was seated in the rear passenger seat directly behind the
driver. 2 AA 401-402. Taoipu was seated in thé.frc;nt, right-side passenger seat. 2 AA 402,

At the time, Zone believed they were headed out to do more promoting for the Palomino. 2
AA 403. As Carroll drove onto Lake Mead Boulevard, Zone realized they were not going to be
promoting because there are no taxis or cabstands at Lake Mead. 2 AA 403. Carroll told Zone and
the others that they were going to Be meeting Hadland and were going to “sinoke [marijuana] and
shill” with Hadland. 2 AA 404. Carroll continued driving toward Lake Mead. 2 AA 403,

On the drive up, Zone nbéewe& Carroll taIking. on his cell phoné and he heard Carvoll tell
Hadland that Carroll had some marijuana for Hadland. 2 AA 406; 3 AA 566; 7 AA 1556-1557.
Carroll was also using his phone’s walkie-talkie function to chirp. 2 AA 409; 7 AA 1555-1559.
Little Lou chirped Carroll and they conversed. 3 AA 628. Carroll spoke with Espindola who told
him to “Go to Plan B,” and then to “come back” to the Palomino. 3 AA 566; 6 AA 1277; 1289. Zone
recalled Carroll responding “We’re too far along Ms. Anabel. TIl talk to you later,” and terminated
the conversation. 3 AA 566. After executing a left turn, Cerroll lost the signal for his cell phbne and
was unable to ccmmuniéatﬁ with it, so he began driving back to areas where his ce_ll phone service
would be reestablished. 2 AA 409410, _

Carroll was able to describe a place for Hadland to meet him along the road to the lake. 2 AA

411. Hadland arrived driving & Kia Sportage sport utility vehicle (SUV), executed a U-turn, and

pulled to the side of the road. 2 AA 411-412; 3 AA 620. Hadland walked up to the driver’s side
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window where Carroll was seated and began having a conversation with Carroll; Zone and Tasipu
were still seated in the rear right passenger’s seat and front right passenget’s seat, respectively, 2 AA
413, As Carrol! and Hadland spoke, Counts opened the van’s right-side sliding door and crept out
onto the street, moviﬁg first to the front of the van, then back to its rear, and back to its front again, 2
AA 413-414. Counts then snuck up behind Hadland and shot him twice in the head. 2 AA 414;3 AA
630-631. One bullet entered Hadland’s head near the loft ear, passed through his brain, and exited
out the top of his skull. 2 AA 365-370. The other bullet entered through Hadland’s left cheek, passed
through and dést'mye.d his brain stem, and was instantly fatal. 2 AA 365-370.

One of the group deposited a stack of Palomino Club fliers near Hadland’s body. 1 AA 182;
3 AA 649, Counts then hurriedly hopped back into the van and Carrdll drove off. 2 AA 415. Counts
then questioned both Zone and Taoipu as to whether they were carrying a firearm aﬁd why they had
not assisted him. 2 AA 415-416. Zone respnﬁded that he did not ha#’e'ﬁ gun and had nothing to do
with the plan. 2 AA 416. Tacipu responded that he had a gun, but did not want to inadvertently hit
Carroll with gunfire. 2 AA 416. |

Carroll then drove the four back to the Palomino, where Carroll exited the van and entered
the club. 2 AA 417, Carroll met with Espindola and Mr. H in the office. 5 AA 976-977. He sat down
in front of Mr. H and infoqnéd him “It’s done,” and stated “Hc’s. downstairs.” 5 AA .97‘?-9'?8_; 9 AA
2034, M. H instracted Espindola to “Go get five out of the safe.” 5 AA 978. Espfndc-la queried,
“Fii{e what? $5007,” which caused Mr. H to become angry and state “Go get $5,000 out of the safe.”
5 AA978; 9 AA 2034; see also 9 AA 1937'1939'. Espindola followed Mr. H’s instructions and
withdrew $5,000.00 from the office sgfe, a substantial sum in light of the Palomino’s financial
condition. 5 AA. 978-980. Espindola placed the money in front of Carroll who picked it up and
walked out of the office, 5 AA 979-980. Alone with Mr. H, Espindola asked Mr. H, “What have you
done?," to which Mr. H did ndt immediately respond, but later asked “]jid he do it?” 5 AA 980-981.
' Ten minutes after entering the Palomino, Carrcll emerged from the club, retrieved Counts,

and then went back in the club accompanied by Counts. 2 AA 417, Counts then emerged from the

_club, got into a yellow taxicab minivan and left the scene. 2 AA 418; 450-451; 3 AA 630. Carroll

again emerged from the Palomino thirty minutes later and drove the van first to a self-serve car wash
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and then back to his house, all the while accompanied by Zone and Taoipu, 2 AA 418-419; 3 AA |
§22-525. Zone was very shaken up about the murder and did not say much after they returned to his
and Carrell’s apartment. 2 AA 419,

The next morning, May 20, 2005, Espindola and Mr. H awoke at Espindola’s Lhouse after a
night of ganbling at the MGM. 5 AA 982-984. Mr. H appeared nervous and as thoogh he had not
slept; he told Espindola he needed to watch the television for any news. 5 AA 984-985. While
watching the news, they observed a report of Hadland’s murder; Mr. H said to Espindola, “He did
it.” 5 AA 985, Espindola égain asked Mr. H, “What did you do?” and Mr. H responded that he
needed to call liis attoriey. 5 AA 985. Meanwhile, that same morﬁing, Carroll slashed the tires on
the van and, accompanied by Zone, used another car to follow Taoipu who drove the van down the
street to a repair shop. 2 AA 420; 3 AA 574; 7 AA 1509-1510, Carroll paid $100.00 cash to have all
four tires replaced. 2 AA 420. Carroll, Zore, and Taoipu subsequently went to a Big Lots store
where Carroll purchased cleaning supplies, after which Carroll cleaned the interior of the Astro van.
2 AA 422423,

Carroll then drove himself, Zone, and Taoipu in the Astro van Ito Simone’s where Mr, H,
Little Lou, and Espindola were present. 2 AA 423-424. Carrell made Zone and Tacipu wait i the
fran while he weat into Simone’s; Carroll emerged about thirty minutes later and directed Zone and
Taoipu \inside where they sat on a couch in Simone’s central office area. 2 AA 423.424. While at
Simone’s, Zone observed Carroll speaking with Mr. H in between trips to a back room, and he also

observed Carroll speaking with Espindola. 2 AA 427; 431-432; 3 AA 626-627; 639. Carroll then

‘went into a back room of Simone’s, but emerged later to direct Zone and Taoipu into the bathroom. |

Carroll e:-ﬁpressed disappointment in Zone and Tacipu for not involving themselves in Hadland’s

murder, and he told them they had missed the opportunity to make $6,000.00. 2 AA 425-426. He

informed Zone and Taoipu that Counts received $6,000.00 for his part in Hadland’s murder. 2 AA

426. After Carroll, Zone, and Taoipu left Shncme‘g, Carroll told Zone that Mr. H had instructed
Carroll that the “job was finished and that [they] were just to go home.” 3 AA 639-640. -
Las Vegas Metropolitan Police Department (LVMPD) detectives identified Carroll as

possibly involved in the murder after spesking with Hadland’s girlfriend, Paijik Katlson, and
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because i1is name showed as the last person called from Hadland's cell phone. 3 AA 652; 7 AA
1500. On May 20, 2005, Detective Martin Wildemann spoke with Mr. H and inquired about Carroll,
requesting any contact information Mr. H might have for Carroll; Mr. H told Detective Wildemarn
he had no contact information for Carroll and that Wildemann should speak with one of the |
Palomino managers, Ariel aka Michelle Schwanderlik, who could put the detectives in touch with
Carroll. 7 AA 1503, | |

At approximately 7:00 PM, the detectives returned to the Palomino where they found Carroll
who agreed to accompany them back to their office for an interview. 3 AA 657-658; 7 AA 1503-
1504, After the interview, the detectives took Carroll back to his apartment where they encountered
Zone who agreed to come to their office for an interview. 7 AA 1509-1510. Carroll then told Zone
within earshot of the dcfectives: “Tell them the truth, tell them the truth, I told them the truth,” 3 AA
660-661. Zone recalled Carmoll also saying: “If you don’t tell the truth, we're going to jail.” 2 AA -
430. Zone interpreted Carroll’'s statéments to mean Zone should fabiicate a story tending to
exculpate Carroll, himself, and Taoipu, 3 AA 577-578, Zone gave the police a voluntary statement
on May 21, 2005. 7 AA 1510. Also on that day, Carroll brought Tacipt to the detectives’ office for
an interview. 3 AA 669-670; 7 AA 1511, .

Meanwhile on May 21, 2005, Mr. H and Espindola consulted with attomey Jerome A.
DePalma, Eéq., and defense attorney Dominic Gentile, Esq.’s Investigator, Don Dibble. 8 AA 1641-"
1642, The next moring, May 22, 2005, a completely distraught Mr, H said to Espindola, “I don’t
know what [ told him to do.” 5 AA 1014, Espindola responded by again asking Mr. H, “What have
you done?” to which Mr. H responded, “I don’t kriow what [ told him to do. I feel like killing
myself” 5 AA 1014. Espindola asked Mr. H if he wanted her to speak to Carroll and Mr. H
responded affirmatively. 5 AA 1015 9 AA 2044:10-18. Espindola arranged through Mark Quaid,
parts manager for Simone’s, to get in touch with Carroll, 5 AA 1015-1016.

On the morning of May 23, 2005, LVMPD Detective Sean Michael McGrafh and Federal
Bureau of Investigation (FBI) agent Bret Shields put an electronic listening device on Carroll’s
person; the detectives intended for Carroll to meet at Simone’s with Mr. H and the other co-

conspirators, 3.AA 695-696, Prior to Carrol] arriving at Simone’s, Mr. H and Espindola engaged in a
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conversation by passing handwriften notes back and forth, 5 AA 1029-1030. In this conversation,
Mr. H instrucfed Espindola that she should tell Carroll to meet Arial and resign from working at the
Palomino under a pretext of taking a leave of absence to care for his sick son. 5 AA [018; see also 9
AA 2043:10-18. He further instructed Espindola. to warn Carroll that if something bad happens to
Mr, H then there would be no one to support and ta:ke care of Carroll. 5 AA 1018; s¢c also 9 AA

2043:10-18. After the conversation, Espindol@ tore the notes up and flushed them dowm a foilet, 5

AA 1030,

When Carroll amrived at Simone’s, Espindola directed him fo Room 6 where he met with
Little Lou, 5 AA 1017. Espindola joined them and asked Carroll if he was wearing “a wire,” to
which Caroll responded, “Oh come on man. 'm not fucking wired. I'm far from fucking wired,”
and he lifted his shitt up. RA 52; 5 AA 1020; 6 AA 1280. Mr. H was present in his office at
Simone's while the three met in Room 6. 5 AA 1016; 7 AA 1372-1373. In the course of the -

conversation among Carroll, Espindola, and Liitle Lou, Espindola informed Carroll: “Louie is

 panicking, he’s in a mother fucking panic, cause Tl tell you right now...if something happens to

him we all fucking lose. Eveiy fucking one of us.” RA 53, Little Lou informed Carrcll that “Mr,
H]"S all ready to close the doors and everything and hide go into exife and hide.” RA 62. Espindola

emphasized the importance of Carroll not defecting from Mr. H:
“Yeah but,..if the cops can’t go no where with you, the shits gonna have to, fucking
end, they gonna have to go someplace else, they’re still gonna dig. They are gonna
keep digging, they’re gonna keep looking, they’re gonna keep on, they're gonna kee
on looking. [pause] Louie went to see an attorney not just for him but for you as wel
just in case. Just in case...we don’t want it to get to that point, I'm telling you
because if we have to get to that point, you and Louie are gonna have to stick
together.” :
RA 34.

Carroll, who had been prepared by detectives to make statemenis calculated to elicit incriminating

responses, initiated the following exchange:

Carroll: Hey what’s done is done, you wanted him fucking taken care. of we took care

of himi... _ :

Espindola: Why are you saying that shit, what we really wanted was for him to be
beat up, then anything else, mother fucking dead. '

RA 54, .

10

AATPELLATEWT DOCS\SHCRET ARYTERIEF SIANSWER, & l'mcmzuu ANSWERNTIDALGO, LIRS A, 01, 54272, RESPS ANSW. PRF_DCC

195




Lo I . TR T S 4% "N ~SU 6 B N B

| ] I_\JI\JNM[\JM.—‘}—‘P—‘MI—!P—IH:—AHI—!

Carroll also stated to Litfle Lou: “You [] not gonna fucking[...] what the fuck are you talking about
don’t worry about it...you didn’t have nothing to do with it,” to which Little Lou had no response,
RA 57, |

Espindola again emphasized that Carroll should not talk to the police and she would arrange |

an attorney for him:

Espindola: all 'm telling you is all I'm telling you is stick to your mother
fucking story Stick to your fucking story. Cause I'm telling 13;011 right now it’s
a lot easier for me fo try to fucking get an attorney to get you fucking out than it’s

gonna be for everybody to go to fucking jail. I'm telling you once that happens we
can kiss everything fucking goodbye, all of it...your kids® salvation and everything
¢lse....It’s all gonna depend on you.

RA 61,

Little Lou also instructed Carroll to remain quiet and what Carroll should tell police if confronted:
“[whispering]__ don’t say shit, once you get an attorney, we cansay__ TJ, they thought
he was a pimp and a drug dealer at one time | I don’t know shit, T was gonna get in mj'-car
and go. promote but they started talking about drugs and pow pow.” RA 59. He also promised to

support Carroll should Carroll go to prison for conspiracy:

Little Loy: ...How much is the time for a conspiracy

Carroll: [Flucking like 1 to 5 it aint shit. '

Liitle Lou: In one year I can buy you twenty-five thousand of those [savings
bonds],  thousand dollars. _ one year, you'll come out and you’ll have a shit load

of money I’ll {ake cate of your son I’ll put em in a nice condo
RA G5

During this May 23rd wiretapped conversation, Little Lou also solicited Zone and Taoipu’s
murder. In response to Carroll’s claims that Zone and Taoipu were demanding money and

threatening to defect to the police, Little Lou proposed killing both young men:

Carroll: They're gonna fucking work deals for themselves, they're gonna get me for
sure cause [ was driving, they're gonna get KC because he was the fucking trigger
man.hl'l;lhey're not gonna do anything else to the other guys cause they're fucking
snitching, -

Little Lou: Could you have KC kill them too, we’ll fucking put something in their
food so they die rat poison or something.

Carroll: We can do that too.

Little Lou; And we get KC last.

RA 38.

ii-ltlc Lou: Listen You guys smoke weed right, after you have given them money
and stgll start talking theyre not gonna expect rat poisoning in the marijuana and give

it to them '
Espindola: 1l get you some money right now. ' ,

Little Lou: Go buy rat poisoni____and take back to the club, ..Here, [d]rink this
right.
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Carroll: [Wihat is it?

Little Lou: Tanguerey, [sic] you stir in the poison_____

Espindola: Rat poison is not gonna do it I'm telling you right now_
Little Lou: [Y]ou know what the fick you got to do,

Espindola: takes so [ong _ not even going to fucking kill him,
RA 64.

Little Lou appeared at one point to criticize Carroll for deviating from what Little Lou had told him
to do and instead enlisting Counts. RA 63 at 22:15. At the end of the meeting, Espindola stated she
would give Carroll some money and promised to financially contribute to Carroll and his son, as

well as arrange for an atforney for Carroll, RA 66. After the meeting, Carroll provided the detectives

'$1,400.00 and a bottle of Tanqueray, which he stated were given to him by Espindola and Little Lou,

respectively. 3 AA 698-699.°

On May 24, 2005, the detectives again outfitted Carroll with a wire and sent him back to
Simone’s. 3 AA 703-704, After Carroll’s unexpected amival, Espinaola again directed him to Room |
6 where the two again met with Little Lou while Mr. H was present in the body shop’s kitchen area.
5 AA 1027-1023. During the convérsation, Carroll and Espindola engaged in an exiended colloquy
regarding their agreement to harm Hadland:

Carroll: You know what I'm saymg, T did everything yon guys asked me to do. You
told me to take care of the guy; I took care of him.
Espmdola QK. wait, listen, sten to me (Unintelligible)
Carroll: I'm not worried, .
Espindola: Talk to the guy, not fucking take care of him like get him out of the
fucking way (Unintelligible}. God damn it, I fucking called you. :
Carroll: Yeah, and when I talked to you on the phone, Ms. Anabel, 1 speczf' cally I
Epemﬁcally sald 1 said “if he’s by himself, do you still want me to do him in”

indola: TT1.. . .
Carroll You said Yeal,
Espindola: I did not say “yes.”

" Carroll: you said if he’s with sumcbody, then beat him up.

Espindola: [ said go to plan B, — fucking Deange lo, Deangelo you {ust told admltted
to me that you weren't fuckmg alone I told you ‘no’, I fucking told you ‘no* and I
kept t.rivmg to fucking call you and you turned off your ‘mother fuckmg phone,
Carroll: [ never turned off ray phone.
RA 73.

At some point in this May 24 meeting, Espindola left the room to go speak with Mr. H. 5 AA 1028.
She informed Mr. H that Carroll wanted more money and Mr. H instructed her to give Carroll some
money. 5 AA 1031-1032. After Carroll retumed from Simone's, he gave the detectives $800.00,

S Espindola would later testify Mr. H gave her only $600 to give to Carroll, which she did in fact
" give to Carroll on the 23rd. 5 AA 1023-1025; 6 AA 1249-1250; 1289-1291.
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which Espindola had provided to him. 3 AA 704. After Carroll's second wiretapped meeting,

detectives took Little Lou and then Espindela into custody for the murder of Hadland. 3 AA 495.

ARGUMENT
) I
The District Court Did Not Err in Instructing the Jury on the Evidentiary Standard
for Admissibility of Co-Conspirator Statements

NRS 51.035(3)(e} excludes from the definition of hearsay a statement, offered against a party
that is & “statement by a coconspirator of [the] party during the course and in firtherance of the

conspiracy.” In McDowell v. State, 103 Nev. 527, 746 P.2d 149 (1987), the Court addressed the

evidentiary standard for determining admissibility of co-conspirator statements. The Court

acknowledged the U.8. Svpreme Court’s approach to intetpreting the federal analog to NRS

51.035(3){e), Federal Rule of Evidence (FRE) 801(d)}2)(E), which requires & trial court to use a

preponderance of the evidence standard in determining the admissibility of co-conspirator

statements. Id. at 103 Nev. at 529, 746 P.2d at 150 {(citing Bourjaily v. U.S., 483 U.S. 171, 107 5.Ct.

2775 (1987)). In other words, the federal court thust determine by a preponderance of evidence that

there was a conspiracy involving the declarant and the defendant and the statement was made in the

course of and in furtherance of the conspiracy. The Court noted Bourjaily’s approach derived from

statutory interpretaiion, not constitutional imperatives, tejected the Bourjaily standard, and held that
in Nevada courts, the preliminary question of the existence of a conspiracy deed only be established
by “slight evidence.” [d. _

Little Lou's first ground of appeal argues the district court abused its discretion in providing
the following jury instruction regarding the circumsiances under which the statements of a co-

conspirator become admissible and may be attributed to a defendant:
Whenever there is slight evidence that a conspiracy existed, and that the defendant
was one of the members of the conspiracy, then the statements and. the acts by any
person likewise a member may be considered by the j jurly; as evidence in the case as to
the defendant found to have been a member, even though the statements and acts may  °
have occurred in the absence and without the knowledge of the defendant, provided
such. statements and acts were in furtherance of some objcct or purpose of the
conspirac
1AA47 (}Jyrury Instruction #40 (J1 403).

Little Lou contends JI 40°s language was confusing and created the risk that his jury would confuse
the standard for gdmissibility of co-conspirator statements with the reasonable doubt preof standard

for convicting him of conspiracy.. Appellant’s Opening Brief (App. Op. Br.) 23. During seitling of
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jury instructions, Little Lou and Mr. H jointly objected to inclusion of the “slight evidence”
language. 3 RA 620, Little Lou also filed a post-trial motion seeking judgment of acquittal or a new
trial, which briefly argued that JI 40 was confusing, 2 RA 429-440, The district court rejected the

argument based on the following analysis: _

Jury Instruction number 40 was a correct statement of the law as it relates to how the
jury is to assess statements of co-conspirators during the course and in furtherance of
the crime. The instruction does not in any manner relate to the burden of proof on the
underlying charge. In contradistinction, jury instructions number 16, 23, 24, 26, 28,
29, 30, 335, 36, and 37 each reference the State’s burden of proof of beyond a
reasonable doubt, Additionally, during deliberations, the Court responded to a

. question from the jury which reiterated the burden of proof Not only are jurors
presumed to follow the instructions on the law, Richardson v. Marsh, 481 U.S. 200,
107 8.Ct. 1702 (1987), but it seems inconceivable that the jury could have
misunderstood those six (6) words in instruction 40 considering that the jury was
mitrAu%tgd more than ten (10} times on the State’s burden of proof,
I .

The district court did not abuse its discretion or commit a legal error by giving JI 40. The
applicable caselaw overwhelmingly demonstrates there is no “reasomable likelihoed” the jury used
the standard for admissibility of co-conspirator statements to convict Little Lou of conspiracy by less
than proof .bcyond a reasonable doubt, Further, even assuming JI 40 should not have been given, as

Mr, H’s attorney has already noted on the record, any confusion inured to Little Lou’s benefit and

“was thus harmless. Finally, in Nevada, it is an unresolved issue of statutory interpretation whether a

jury may be charged with alsc making an admissibility determination regarding co-conspirator
statements, thus the district court did not abuse its discretion or comumit a lv;:_gal error. As the Court
will see from the analysis below, there are two different approaches to this issue as exemplified by
the federal and California approaches. The State takes no position about which approach should be
adopted prospectively by this Court, but notes clearly that giving of the inst_ruction in this case was
not an incorrect statement of the law and did not prejudice Little Lou.

A Appellate Standard for Reviewing Trial Court J ﬁry Instructions

Jury instructions must be “consistent with existing law,” Beattie v, Thomas, 99 Nev. 579,
583, 6638 P.2d 268, 271 (1983}, In Berry v. State, 212 P.3d 1085 (200%), this Court stated that it
“generally reviews a district court’s decision sefttling jury instructions for an abuse of discretion or
judicial error [and] whether the jury instruction was an accurate statement of the law is a legal

question subject to de novo review.” Id. at 1091 (eitations omitted). If a jury instruction was legally
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erroneous, then this Court “evaluates [the claim] using a harmless error standard of review[, which]
requires that ‘[ajny error, defect, frregularity or variance which does not affect substantial rights
shall be disregarded.”™ Barnier v. State, 119 Nev. 129,_132, 67 P.3d 320, 322 (2003). “It is well
established that the instruction ‘may not be judged in artificial isolation,” but must be considered iﬁ
the context of the instructions as a whole and the trial record,” Estelle v. McGuire, 502 U.S. 62, 112
8.Ct. 475 (1991) (quoting Cupp v. Naughten, 414 U.8, 141, 147, 94 §5.Ct. 396, 400-401 f1973)).

Little Lou must be able to show a “reasonable likelihood™ that the jury would have concluded I 40,
read in the context of other instructions, authorized it to convict him based on slight evidence that a
conspiracy existed. See Bovde v. California, 494 U.S. 370, 380, 110 S.Ct. 1190, 1198 (19990); see
also Collman v, State, 116 Nev. 687, 722 n.16, 7 P.3d 426, 448 n.16 (2000).

Little Lou contends structural error applies in the instant case. The recognized categories of
structural errer, however, are extremely Iimited. Even serious trial errors constituting constitutional

violations will rarely amount to structural error. See Arizona v, Fulminante, 499 U.S. 279, 305-310,

111 8.Ct. 1246, 1285 {1991) (listing examples of structural errors); see also Dowling v. Unifed
States, 493 U.S. 342, 352, 110 5.Ct. 668, 674 (1990) {category of errors affecting fundamental
fairness extremely narrow}; Corﬂnas.v. State, 195 P.3d 315, 323 (2008), cert. denied, 130 8.Ct. 416

(2009) (noting “the Supreme Court has found structural error in the context of jury instructions only
once.”). Structural errors “affect the entire conduet of the trial from beginning to end and deptive the
defendant of basic protections, withont which a crimina) frial cannot reliably serve its fumction as a
vehicle for determination of guilt or iﬁnooe.nce.” US v. Pearson, 203 F.3d 1243, 1260 (10th Cir.
2000) (internal quotation marks and alterations omtitted),

The mapplicability of a structural error analysis is patent fromn the mumerous cases cited |
below which hold that instructing a jury on the admissibility standard for co-conspirator statements
is not prejudicial; those couris” application of a harmless error analysis belies Little Lou’s claim of

structural error. Seg Pungitore. Chaney, Noll, Monaco, Nickersott, Chindawone:@, and Lutz, infra.

Litile Lou has failed to allege any misinstruction on the State’s burden of proof, but alleges only an
arguable inference of confusion emeng the instructions, which has never been held to constitute a

structural error, His citation to Sullivan v. Louisiana, 508 U.S. 275, 113 S.Ct. 2078 (1993), i5
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unavailing. That decision reversed a defendant’s conviction because the trial court’s reasonable
doubt instruction equated reasonable doubt with “grave uncerteinty’” and “actual substantial doubt,”

which was identical to language previously found unconstitutional in Cage v. Louisiana, 498 U.S,

39,41, 111 8.Ct. 328 (1990) (per curiam), overruled in part on other grounds by Estelle, 502 U.S. at

72 0.4, 112 8.Ct, at 482 n.4, Sullivar found the existence of a structural error because, having never

been properly instrueted on reasonable doubt, the jury did not find the defendant guilty by proof

beyond a reasonable doubt, thus a harmless error analysis was impossible. Sullivan,_s 08 U.S. at 281,

113 8.Ct. at 2082. Liftle Lou cannot demonstrate the alleged errer “vitiates all the jury’s findings”
because his jury was properly instructed on the reasonable doubt standard of proof and its duty to
apply that standard to all the elements and charges. Cf. Sullivan, 508 U.S. at 281, 113 S.Ct. 20827
Unlike Sullivan, in Little Louw’s case, a reviewing court can determine whether the alleged
instructtonal error played & part in the jury's guilt determination. Further, Little Lou cannot rely
usefully on the Ninth Circuit’s holding in Powell v. Galaza, 328 F.3d 558 (9th Cir. 2003), where the
trial court actually instructed the jury that the-statc had met its burden on the only disputed element
in the case. Id. at 568, Powell might be a useful authority had the district court instructed Little
Lou’s jury that the State had met its burden to prove Little Lou conspl;red to harm Hadland, had
committed Second Degree Murder, and failed to negate any offense elements. Indeed, when the
Ninth Circuit has had the occasion to address a jury instruction challenge very sitilar to—but much
more grave—-?than Litﬂe Low's challenge, it has not applied structural error review. See U.S. v,

Lugpong, 933 F.2d 1017 at 4 (9th Cir. 1991):? see also Garcia v. Evans, 2010 WL 2219177 at 22

7 (“[Tjhe essential connection to a ‘beyond a reasonable doubt’ factual finding cannot be made
where the instructional ertor consists of a misdescription of the burden of proof, which vitiates all
the jury’s findings. A reviewing court can cnly engage in pure speculation-its view of what a
reasfonabslc jury would have done. And when it does that, ‘the wrong entity judge[s] the defendant
3 t)’.l” . . ) .
E‘E']"I‘ha district court erred, however, when it attempted to explain to the jury that a defendant need
only have played a minor or ‘slight’ role in the conspiracy, instructing the jury that it could find a
connection based on slight evidence. This instruction was incorrect.
We believe, however, that the several accurate statements of the law regarding membership in a
conspiracy that g;‘receded the erroneous instruction on ‘connection’ adequately apprised the jury of
the correct standard. The jury was told it had to find beyond a reasonable doubt that defendants
joined the conspiracy knt:-wir:% of the unlawful plan and intending to carry it out. Therefore, we hold
it is not highly probable that the error affected the result of the trial.”) (citation omitted).
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(E.D. Cal. 2010) (Powell structural error analysis not apply where alleged error consisted of trial

court instructing that ‘defendant was an accomplice as a matter of law); U.8. v. Brasseaux, 509 F.2d

157 (5th Cir. 1975) (instruction to jury that “[o]nce the existence of the agreement or common
scheme or conspiracy is shown, however, ‘slight evidence’ is all that is required to connect a
particular defendant with the conspiracy,” not plain error because “[a]t several other places in the
cherge the judge reiterated that each element of the offense must be proved beyond a reasonable
doubt.”), U.S. v, Walden, 578 F.2d 966, 971 (3rd Cir. 1978) (same). Thus, it is clear the instruction
at issue here is subject to harmless, not structural, error review.

B. Giving An Admissibility Determination Instruetion Was Not Error

As Little Lou acknowledges, it is unsettled law in Nevada whether a jury must be instructed
to make an admissibility determination prior to considering the statements of a defendant’s co-
conspirators. App. Op. Br. 21. This Court has never interpreted NRS 51.035(3)(e) (or NRS 47.060,
(70) as foreclosing a jury determination of the admissibility of co-conspirator statements, Nor has it
opined that such instructions must bs given as in Califormia. Given this Court’s holding in

McDowell and the cases dealing with the need to instruct the jury on accomplice corraboration

testintony, it was reasonable for the district court 1o conclude a similar instruction was necassary

when dealing with co-conspirator statements,

As noted above, under FRE 801(d){(2)(E), a judge alone makes the determination on the
admissibility of co-conspirator statements. Once admitted they can be considered as substantive
evidence against any member of the conspiracy. But there is law to the contrary, namely in
California, where the judge only makcé a preliminary ruling and the jury makes the final
determination on the use of a co-conspirator statement. California permits its trial courts to submit
the admissibility determination to the jury. CALIIC 6.24 (Fall 2008), governing “Determination of

Admissibility of Co-Conspirator’s Statements” provides the following model instruction:
Evidence of a statement made by one alleged conspirator othet than at this irtal shall
not be considered by you as against another alleged conspirator unless you determine
by a preponderance of the evidence:

That from other independent evidence that at the time the statement
was made 4 ¢onspiracy t0 commit a crime existed;

2, That the statement was made while the person making the

statement was participating in the conspiracy;
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3 That the statement was made in furtherance of the objective of the
conspiracy, and was made before or during the fime when the party
against whom it was offered was participating in the conspiracy...

Califbrnia ai:pellate courts have expressly rejected defendants® claims that CALJIC 6.24 confuses
the jury and lessens the State's burden to prove guilt beyond a reasonable doubt. People v. Tran,
2006 WL 2790460 at 8-10 (Cal. Ct. App. 2006) (CALJIC 6.24 did not lessen State’s burden of proof
in light of trial court’s instructions that: district attomey had the burden of proving Tran guilty
beyond a reasonable doubt, and “each fact which is essential to complete a set of circumstances
necessary to establish the defendant’s guilt must be praved beyond a reasonsble doubt.”), cert.
denied. 551 U.S. 1117, 127 8.Ct. 2940 (2007); Pecple v. Berumen, 2003 WL 21464625 at 7 (Cal.
Ct. App. 2003); People v. Jourdain, 111 Cal.App.3d 396, 404, 168 Cal.Rptr. 702 (Cal Ct. App.
1980). Cf. also, U.S. v. Garcia, 77 F.3d 471 at 12 (4th Cir. 1596), cert denied, 519 U.S. 846, 117

5.Ct. 133 (1996) (no reasonable likelihood of confusion where trial court instructed jury it “may find
a particular defendant guilty of participation in [a] conspiracy, even if the evidence of his
membership in the conspiracy is slight.”). Thus, California’s approach to the identical issue provides

abundant empirical evidence that providing the admissibility standard to & jury does not confuse it

. into convicting a defendant by proof less than beyond a reasonable doubt.

In numerous related contexts also, courts have held the inclusion of a “slight evidence”
standard in a jury instruction does not confuse a jury into convicting a defendant by less than proof
beyond a reasonable doubt. For instance, an accomplice cotroboration jury instruction that applies
only a “slight evidence” requirement for corroboration does not risk a jury convicting the defendant

by less than proof beyond a reasonable doubt. People v, Atencio, 2010 W1 1820185 at 15 (Cal. Ct.

App. 2010). Similarly, a jury instruction requiring “s]ight". evidence of the corpus delict]
independent of the defendant’s own staternents does not lessen the State’s burden or encourage a
jury to convict the defendant on less than proof beyond a reasonable doubt. People v. Steffan, 2011
WL 150229 at 3-4 (Cal, Ct. App. 2011), The same analysis obtains in 2 number of analogous
contexts. See People v. Surjco, 2010 WL 4296623 at 7-8 (Cal. Ct. App. 2010); People v. Lilly, 2010

? Like Little Lou, the Tran defendant unsucccssfully attempted to invoke Sulhvan V., Loumana ]
structural error analysis.
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WL 3279780 at 9 (Cal. Ct, App. 2010); People v. Hall, 2009 WL 3110938 at 17-15 (Cal. Ct. App.
2009) Thus, these numetous and closely analogous practices demonstrate there was no confusion
created by the district court giving JL 40.

Little Loy believes any approach other than the federal approach is incorrect and a violation
of due process rights. He presents no caselaw supporting that proposition; nor could he because none
exists. Further, he ignores McDowell’s holding that the evidentiary standard at issue is “merely the
result of statutory interpretation,” not constitutional due process principles. McDowell, 103 Nev. at
529, 746 P.2d at 150. Just as the Court elected not to adopt Bouriaily’s prependerance standard, it
might elect not to adopt the federal standard that admissibility determinations are only for the cottt.
Further, just as in Rowland v. State, 118 Nev. 31, 41-42, 39 P.3d 114, 120-121 (2002), and its

preceding lines of cases, where the Court elected to place the admissibility of accomplice statements

in the hands of the jury, the Court might also decide to require an additional jury determinatton of

admissibility of co-conspirator statements.

Moreover, that the federal approach holds the admissibility determination is solely an issue
for the trial judge does not mean the district court in this case was prechided from instructing the
jﬁry on the issue. As explained above, California, which incorporates Bourjaily’s preponderance
standard, permits the admissibility determination to be made by the jury. Celifornia appellate courts
routinely address whether trial courts commit an errot in failing to use CALJIC 6.24 to instruct the

jury to make a threshold admissibility determination for co-conspirator statements. See. e.g., People

- v. Prieto, 30 Cal.4th 226, 66 P.3d 1123 (Cal. 2003) (no prejudicc.where. trial court failed to instruct

jury with CALJIC 6.24); People v. Herrera, 83 Cal. App.4th 46, 4663, 98 Cal.Rptr.2d 911 (Cal. Ct.

App. 2000) (“prima facie” evidence of the conspiracy, in the context of Evidence Code § 1223,
means that the jury cannot consider the statement in issue unless it finds the preliminary facts to be
true from a preponderance of the evidence); People v. Smith, 187 Cal.App.3d 666, 679-680, 231
Cal Rptr. 897, 905 (Cal. Ct. App. 1986} (error not to give CALJIC 6.24 in 2 murder-robbery case,

where the jury had to consider a witness's hearsay statements tending to show defendant’s
knowledge of the robbery plan); People v. Jourdain, 111 Cal.App.3d 396, 168 Cal.Rptr. 702 (Cal.
Ct. App. 1980); Roval v. Keman, 2009 WL 1034502 at 15-18 (E.D. Cal. 2009) (noting question is

19

IVAPPELLATEYWPDOCS\SECRET ART\BRIEFEVANSWER & FASTRACKUIONT ANSWERNHIDALGE, LANS A, OL, 54272, RESE'S ANEW BEF, DOC

IR




O B ] G U B W DD =

-MMMMNNMMMWI—‘D—.'}—!D—‘MHF—'D—\HH
OGMQM#WMHOKQOO_'MJCNU‘I-&MMD—‘@

one of state evidentiary law and observing trial court has discretion whether to instruct jury with
CALIIC 6.24). California’s approach demonstrates there is no immutable legal principle requiring
that the admissibility detenmination never be submitted to the jury.

Little Lou argues the admissibility of co-conspirator statements does not constitute a question
properly submitted to the jury under NRS 47.070. He claims the admissibility of co-conspirator
evidence is always a matter for preliminary judicial determination under NRS 47.060 only. App. Op.
Br. 39 (first full paragraph). There is some support for this view in McDowell, which quotes in a

footnote the federal analog to NRS 47.060, FRE 104(a). McDowel], 103 Nev. at 529, 746 P.2d at
50, Nevertheless, McDowell’s mention of FRE 104{a} is not dispositive of the question in light of

the Court’s prior guidance on similar evidentiary issues, particularly the accom_plice corroboration
requirement where the Court has long required, whers the evidence fs in dispute, the sufficiency of
non-accomnplice corroborating evidence té) be submitted to the jury, See, e.g., State v. Sheeley, 63
Nev. 88, 95-97, 162 P.2d 96, 99 (1945); Cutler v. State, 93 Nev. 329, 334, 566 P.2d 809, 812 {1977).

Accomplice corroboration afso is not an issue of conditioral 'rclevance under NRS 47070, but, when
disputed, must be submitted to the jury for rcsolutiun_; indeed, the inquiry is the same: the jury must
find slight evidence inculpating the defendant, independently of the accomplice testimony. State v.
Williams, 35 Nev. 276, 129 P, 317, 318 (1913); Servin v. State, 117 Nev, 775, 796-797, 32 P.3d
1277, 1292 (2001) (Leavitt, I, conewrting) (quoting State v. Hilbish, 59 Nev. 469, 479, 97 P.2d 433,

439 (1940)). Like the co-conspitator hearsay exception, the accomplice corroboration rule is a

question of competence and reliability, not relevance. Thus, there is no reason the competence and
reliability of co-conspirator hearsay statements cannot also be submitted to the jury. Again, such a
process would only benefit a 'defen&ant by requiring & second admissibility determination ptior to
turning to the ultimate issue of whether al] the elements and charges have been proved beyond a
reasonable doubt. | |

In this case, as in other cases, the State requested the instrustion believing it was required and
to forestall argurnents of error if it was not given. 3 RA 620-621; 2 AA 466-467. Indeed, the record
demonstrates the State defended JI 40 on the basis that it was a correct statement of the law and

inured to Little Lou's benefit. Id. It is the State’s belief ﬂiat had the Court nof given JI 40, Little Lou
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would now be arguing he was entitled to a jury determination of the admissibility of the co-
conspirator statements because it goes to an ultimate issue: his membership in the conspitacy.
Because the evidentiary standerds and jury instructions governing admission of co-conspirator
statements are a matter of state statutory law, had the district court not included the disputed
langnage in JI 40, Little Lou would now be argling he was entitled to have the jury alse make an
admissibility determination. Cf., e,g,, Prieto. supra; People v. Rovyal, 2005 WL 44401 at 9-11 (Cal.

Ct. App. 2005) (any error in not giving CALIIC 6.24 instructing jury to make admissibility
determination was harmless); People v, Rossum, 2005 WL 1385312 at 7-9 (Cal. Ct. App. 2005)
{rejecting claim that trial court erred by electing not to instruct jury with CALIIC 6.24); Galache v.
Kenan, 2008 WL 3833411 at 5 (C.D. Cal. 2008) (*Petitioner(] claim[s]. . .she was denied due process

by the trial court’s failure to instruct the jury with CALJIC Nos. 6.21 and 6.24.%).

. Moreover, Little Lou may allege on post-conviction that he received ineffective ﬁssisMnce of
counsel because his attomeys did not insist on the evidentiary issue being submitted to the jury. Cf..
e.g., King v. Borg, 21 F.3d 1113 at $-9 (9th Cir. 1994) (denying relief based on post-conviction
claim that attomey was Ineffective in failing to request CALJIC 6.24 instructing jury to make co-
conspirator admissibility determination). Thus, the district court clearly did not abuse its discretion
or commit a legal error by mentioning in JI 40 the standard for admissibility of co-conspirator
statements.

Notwithstanding Little Lou’s copious citations to the nonbinding practica.in federal courts,
the Court is free to now permit or prohibit Nevada’s district courts from instructing their juries to
make the admissibility determination regarding co-conspirator statements. The Jaw would probably
benefit from the Court’s guidance and Little Lou’s case does present the question; that would not
demonsirate, however, that the district court coil)mitted an error. And, in any event, assuming the
Court finds II 40 is not the best practice, it was clearly harmless in this case and in fact benefited
Little Lou.! | t

' In the midst of arguing this first ground of appeal, Little Lou secretes in a footnote a completely

unrelated "indcpenﬁlmt additicnal ground for reversal” alleging the district court erred by not

providing a verdict form listing separate, alternate entries for Battery Causing Substantial Bodily

Harm and Battery with a Deadly Weapon. App. Op. Br. 25 n.9. This purportcif ground of appeal is
21
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C Assuming the District Court Erred in Giving JI 40, Any Error was Harmless
Beyond a Reasonable Doubt

Assuming the district court erred by including in IT 40 the slight evidence admissibility
standard for co-conspirator statements, any etror was harmless. Little Lou cannot demonstrate a
“reasonable likelilivod” that the jury would have concluded JT 40, read in the context of the other
instructions, authorized it to convict Little Lou based on slight evidence of his involvement in a
conspitacy. See Boyde, Cotlman, supra. When the two defendants were arguing their joint objection
to the instruction, Little Lou’s co-defendant, Mr., H, admitted on the record that mention of the slight

evidence admissibility standard actually benefits a defendant:

Mr. Gentile: But this is conspiracy Iaw in an evidentiary sense. This is in the [sic]
conspiracy law in a liability sense. And, frankly, I don’t see any need for this jury to -
I niean, it really — it really — how do I put it? It really disfavors the defendant more
Kot to have the instruction. We're basically — you have basically ruled that they can
consider this evidence, It is frue that you make the finding in ferms of admissibility,
okay.

[Bourjaily] and the cases in Nevada that follow [Bouriaily] makes [sic] that
clear. And so I really don’t think that this — at this point in time it's a jury issue
anymore, The jury can consider that evidence period.

3 RA 5620 (emphasis added).

Mr. Gentile’s analysis is strongly supported by the federal caselaw addressing instances where 2 jury

is erroneously instructed on the federal preponderance standard for edmissibility of co-conspirator

statements. Indeed, the error always inures to a defendant’s benefit, thus it does not warrant reversal;

in discussing Bourfaily, the Third Circuit has explained:

inadequately presented and thus waived. See, e.g., Nat’} Foreign Trade Council v. Natsios, 181 F.3d
38, 60 .17 (1st Cir. 1999) (“We have repeatedly held that arguments raised only In a footnete or in
a perfunctory mansier are waived.”). Further, Little Lon’s claim that he ever raised this issue below
is pure fiction. The distriet court never acknowledged the propriety of a verdict form separating the
two battery offenses. Such an acknowledgement d%es not appear in the portion of the record Little
Lou cites to, In fact, the court was actually describing as *“fine” a special verdict form providing
separate enfries for the conspiracies to murder Hadland and Zone/Taoipu. 3 RA 514-515. Mr,
Gentile's objection was to the Information, which he viewed as “duplicitous [si¢] [in] that it had two
conspiracies jammed into one.” 3 RA 514. With the exception of the proposed verdict form, the
record is entirely devoid of Little Lou objecting to the court’s selected verdict forms. His attorneys
cannot stand mute during settling of verdict forms and then for the first time, af senfencing when the

jury has already been discharged, argue entitlement to a particular verdict form. Brascia v. Johnson,

105 Nev, 592, 596 n.2, 781 P.2d 765, 786 n.2 (1989) (post-discharge challenge to verdiot form does
not preserve error). Further, merely submitting a proposed, alternative verdict form fails fo preserve
an issue for appeal. Eberhard Mfg. Co. v. Baldwin, 97 Nev, 271, 273 628 P.2d 681, 682 (1981)
(efficient adtnmistration of justice requires that submission of alternative verdict form coupled with
failure to object to verdict form prior to jury discharge does not preserve issue for appesl). Although
waived and tnadequately presented, if the Court believes this footnoted ground of appeal warrants a
response, the State requests to provide a supplementa] brief on the issue.

22
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[Wle have never “condemned” the practice of giving jury instructions on the
admissibility of co-conspirator’s stalemenfs against individual defendants. In
Continental Group, we suggested in dicta that jury instructions conceming the factual
foundation required for application of the co~conspirator exception to the hearsay rule
are best omitted, as they give the jury the “opportunity to second-guess the cowrt’s
decision to admit coconspirator declarations,” 603 F.2d at 459. We observed,
however, that such instructions could not give rise fo reversible error because, if
arything, they inure to the benefit of the defendant. 1d. '
U.S. v, Pungitore, 910 F.2d 1084, 1147 (3d Cir. 1990) (emphasis added), cert denied

500 U.S. 915, 111 5.Ct. 2019 (1991).

Likewise, the Fifth Circuit has noted the absence of any prejudice to a defendant:
The judge [] erred by permitting the jury to consider the admissibility question.
However, as we noted in United States v. Noll, 600 F.2d 1123 (5th Cir. 1979), when a
- jury is instructed about the admissibility of a co-conspirator’s statements, the
government {s essembially "requived fo demonstrate twice the admissibility of the
1(33‘5&;)&0.e), orce fo the court ... and once to the jury ....”" Id, at 1128, The appellant,
ing been given two bites at the apple, was afforded greater protection than
required under James and therefore was not prejudiced by the Instruction.
U.S. v. Chaney, 662 F.2d 1148, 1154 (5th CI% 1981} (emphasis added).

The 11th, 6th, 4th, and 9th Circuits have long concurred in this view. See U,S. v. Monaco, 702 F.2d

860, 878 (11th Cir. 1983) (submission to jury of co-conspirator admissibility determination did not
prejudice defendant because “by giving [the] instruction, the judge merely gave the jury the
opportunity to overturn his own ruling”); U.S. v. Nickerson, 606 F.2d 156, 158 (6th Cir. 1979)

(holding that identical error did not prejudice defendant because it merely gave the defendant “the
benefit of the jury’s consideration of admissibility” or & “second bite at the apple™), cert. denied, 444
U.S. 954, 100 S.Ct. 528 (1979); U.S. v. Chindawongse. 771 F.2d 240, 845 n.4 (4th Cir. 1985}
(gl_JLiJig U.S. v. Spocne, 741 F.2d 680, 686 n.1 (4th Cir. 1984), cert. denied, 474 U.S. 1085, 106
S.Ct. 859 (1985); U.S. v. Lotz, 621 F.2d 940, 946 n.2 (9th Cir. 1980), cert. denied, 449 U5, 839,

101 S.Ct. 160 (1988), abrogated on other grounds by Bourjaily, supra, (submitting co-conspirator
statement admissibility determination to the jury “was not reversible error [] since it simply afforded
the defendants unnecessary double protection: heatings before both the eourt and the jury.™).

Thus, based on the grest weight of directly applicable authority, JI 40's. inclusion of the
“slight evidence” admissibility standard for co-conspirator stetements was utterly harmless and
actually benefited Litile Lou. Finally, as the district court’s order pointed out, because Little Lou’s
jury was repeatedly instracted and reminded during deliberations of the State’s burden to prove
every element and charge beyond a teasoﬁable doubt, JT 40 did not create a reasonable 1i_kclihood of

an erroneous conviction, therefore the only error wonld be harmless beyond a reasenable doubt.
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II
The District Court Did Not Err In Refusing To Admit
Deangelo Carroll’s Recorded Statements For Their Truth

Little Lou makes several arguments concerning the district court’s order preventing him from
having admitted for its truth Carroll’s recorded 11éarsay statement to Little Lou: “You had nothing to
do with this.”"! The district court propetly determined that Carroll’s statements were only admissible
to provide context for the statements of Little Lou and Espindola, not for their truth, and thus
avoided any confrontation clause problems, See Wade v. State, 114 Nev. 914, 917-918, 966 P.2d
160, 162-163 (1998) (discussing U.S. v. Tangeman, 30 F.3d 950 (8th Cir. 1994)). Nevertheless,
Little Lou argues he was entitled o have Carroll’s statements admitted for their truth. He first
contcnds the ruling denied him due process under Chia v. Cambra, 360 F.3d 997 (Sth Cir. 2004),
cert. denied, 544 U.S. 919, 125 S.Ct. 1637 (2005)."2 Drawing on Miller v. Stagner, 757 F.2d 988

(9th Cir. 1985), Chia applied the fullowing factors in determining whether the exclusion of hearsay
evidence constitutes a due process violation: (1)The probative value of the excluded evidence on the
central issue; {2} Tts reliability; (3) Whether it is capable of evaluation by the trier of fact; (4)
Whether it is the sc.le evidence on the issue or merely cumulative; and (Sj Whether it coﬁstitutes a

major part of the attempted defense. Chia, 36¢ F.3d at 1004. Litile Lou’s teliance on Chia suffers

~ from several critical shortcomings. First, Carroll’s statement bears none of the essential indicia of

reliability that supported admissibility of the Chia declarant’s statements, Second, Carroll was not
the sole source of evidence regarding Little Lou's role (or lack thereof) in the conspiracy. Third,
Carroll’s statgment was not wholly excluded; indeed, Little Lou’s counsel was permitted to assert in
closing argument that it was substantive evidence of his innocence, Finally, had Carroll’s statement
been admitted, the State would have been entitled to introduce a nomber of Carroll’s other hearsay

statements implicating Little Lou in the conspiracy.

W The State concurs with Little Lou that this issue is reviewed for an abuse of discrefion and any
!)otential errors are subject to harmless error analysis. AEIE Op. Br. 27:8-12.

21t is not clear the Court has adopted the 9th Cireuit’s Chia rule because in Fields v. State, 220 P.3d
709 (2009), it merely distinguished Chia after Ficlds had urged it as a supporting authority. [d. at

| 716-7177. It appears there is still room for the Court to, as the California Court of Appeal has done,

reject Chia’s rule based on the analysis of the Chia dissent. People v. Dixon, 153 Cal. App.4th 985,
999-1000, 63 Cal.Rptr.3d 637, 649-650 (Cal. Ct. App. 2007). The State assumes in this appeal,
however, that Fields adopted Chia’s rule. '
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Chia is not applicable to Littls Lou because Catroll’s statements bore none of the indicia of
reliability found in Chia. Chia is only a useful authority where the defendant can point to the same
“strong™ and “poignant” indicia of reliability. See Christian. v. Franlg, 595 F.3d 1076, 1085-1086 (9th
Cir. 2010), cert. denied, 131 8.Ct. 511 (2010); Fields, 220 F'3d at 716-717 (2009). The contextual

cimumétances of Carroll’s statement indicate a strong and poignant wrreliability. It was undisputed
that LVMPD detéctives preparad Carroll to make false statements to Espindola and Little Lou in
order to elicit incriminating statements. 4 AA 836:12-842:19. Detective Sean McGrath testified that
he did not view Carroll as trustworthy or credible, and Little Lou's counsel established through
McGrath that Carroll was 2 convicted felon. 4 AA 822; 846:23-847:17. Addifiopally, Carroll’s

statement was not ggainst his penal interest because his whole purpose for engaging in the meeting

with Espindola and Little Lou was to curry favor with law enforcement after he had already

provided a full confession. Cf. Chia, 360 F.3d at 1005." Thus, the context of Carroll’s statement is
rife with indicia of unreliability, the opposite of what Chia requires. Id. at 1004-1005.

Little Lou’s only response to these obvious poimts is that detectives did not specifically
prepare Carroll to make the precise statement to Little Lou “You had nothing to do with this.” His
argument is premised on a patent logical fallacy: that only those statements Carroll was prepared by
the detectives to utter were false. In fact, the evidence at trial established Carroll also made up his
own false statements for the wiretapped conversation without prompting from detectives, such as his
claim that Counts was threatening to kill his wife and child. 4 AA 832:16-21, Additionally, Caﬁoll’s
statements during the second interview reparding his pur]jos_e for meeting Hedland were not the
result of prompting from detectives. 4 AA 830:24-831:14. Thus, Little Lou cannot establish with the |
required certainty that Carroll’s statement to Little Lou was not also false. |

Little Lou’s Chia argument is further undermined by his contemporaneous statements and the
testimony of Rontae Zone. Uﬁlike the Chia defendant, Liftle Lou made highly incriminating

staternents contemporanebusly with the declarant’s allegedly exculpatory hearsay statement. Unlike

1 See afso People v. Hunter, 2010 WL 3191886 (Cal. Ct. App. 2010), (statement not uniquely
against penal interest where declarant had already confessed to same crime); Harris v. Canulette,
1992 WL 245626 at 2 (E.D, La. 1992) (same) '
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Little Lou, the Chia defendant did not solicit the murder of witnesses to the crimes and did not
otherwise make statements indicating a role in the plot, Further, Zone’s testimony implicated Little
Lou in the conspiracy based on Little Lou’s “baseball bats and trash bags” statement. Finally,
Carroll's recorded statements to detectives, which would have been admitted as impeachment
material, thoroughly implicated Little Lou as planning to personally murder Hadland. 3 AA 600-
601. Again, there were no corresponding inculpatory facts in Chia. '

Little Lou &lso fails to establish that he meets the Miller test’s fourth factor. Unlike the Chia
defendant, Little Lou had the opportunity to examine an available, surviving co-conspirator,
Espindola, and elicit from ler evidence of his alleged non-participation in the conspiracy. 6 AA
1246-1288; see also 10 AA 2256:17-20, In Chia, the declarant’s hearsay statements were so critical
because the other two co-conspirators were killed in the process oflbe_ing apprehended, thus leaving
the declarant as the sole survivdr with knowledge of the conspiracy’s membership. Chia, 360 F.3d at
1003, This distinction is pivotal and prevents Little Lou from demonstrating 2 due process violation,
In fact, Little Lou was successful in eliciting testimony from Espindola that he never entered into
any agreement to harm Hadland, and paid m; monejr to the other conspi.rators. 6 AA 1250-1251;
1254-1256; 1282-1283; see also 10 AA 2256. That is exactly the evidence Little Lou asserts

Camoll’s statement would have provided. Thus, Carroll’s “You had nothing to do with this,”

statement was cumulative evidence and certainly not the “sole evidence on the issue™ as Chia

requires, Chia, 360 F.3d at 1004-1005 (citing Miller, supra).

Additional critical distinguishing factors are that Carrall's statement was not excluded from
evidence and Little Lou was permitted to highlight and argue the statement for its truth. Little Lou
will recall that in Chia, the declarant’s statements were wholly excluded from evidence; conversely,
Little Lou was able to introduce Carroll’s statement repeatedly, and also without any limitation
during closing argument. That distinction in itself is enough to reject his argument. During his cross-
examination of Det. MeGrath, Little Lou’s counsel, M. Arraspa,da, essentially introduced Carroll’s
statement for its truth (although an objection was sustained). :AA 842:20-843-8. The State later
pointed out that Mr. Amascada’s question only had relevance for establishing that Carroll’s
statement was true, and the district court seemed to agree. 4 AA 882:4-885;18. More critically, Liitle
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Lou was permitted to argue in closing that the statement demonstrated he was not involved in the
conspiracy, and when the State objected, the Court failed to sustain the objection or otherwise
admonish the jury. 10 AA 2254, He then later recapitulated that closing argument without any
objection whatsoever. 10 AA 2256:15-24. Thus, in addition to the many material distinctions
between Little Lou’s case and Chia, he cannot show that he was at all harmed because he was
essentially permitted to introduce Carroll’s statement for its truth without opening the door via NRS
51.Q69 to Carroll's numerous other hearsay statements implicating him; the State proffered five
highly incriminating statements from Carrolls recorded interview with detectives, including his
claim that Little Lou showed up dressed in black and wanted to persénally kill Hadland, 3 AA 600-
601.1

Little Lou next contends the district court erred by preventing the jury from considering the
statement for its truth based on it qualifying as Espindola’s adoptive admission under NRS
51.035(3)(b). This argument is highly flawed because it disregards that JI 40 clearly informed the
jury that the statement could be considered an adoptive admission, which it defined as “a statement
of which a listenet has manifested his adoption or belief in its truth” 1 AA 47:9-17 (emphasis
added). Thus, the insttuction clearly informed the jury that, if they determined Carrell’s statement
was adopted by the circumstances of Espindola’s response, they could consider the statement for its
truth. Note that Little Lou manages to elide JI 40's autoromous emphasis on the definition of
adoptive admissions by eliminating the instruction’s third paragraph break, Cf 1 AA 47:15-16 with
App Op. Br. 34:1-3, Further the record clearly demo-nstrates the district court advised Little Lou on

two separate occasions that he could argue for the truth of the siatement based on it being

Espindola’s adoptive admission. 3 AA 596:9-19; 603:2-13.
Little Lou argues Carroll’s statements constitute the State’s admissions because Carroll was
“operating as an agent of the prosecution,” thus they should have been admitted for their truth as

admissions of a party-opponent under NRS 51.035(3)(d). App. Op. Br. 34:8-35:19." The federal

1 Ty the extent Little Lou alleges a violation of NRS 51.315 that claim is answered with the

arguments raised above, ,

" Despite citing to two wsupportive pages of the trial transcipt, App. Op. Br. 35:13-16 (citing 4

AA 596; 603), Little Lou has only first discovered this argument on appeal, thus it is subject to plain
27 '
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circuits and state courts are divided as to whether a government agent’s statements constitute
sdmissions of a party-opponent. Bellamy v. State, 403 Md. 308, 323-326, 941 A.2d 1107, 1115-
1117 (Md. 2008), Nevertbeless, “[a]lthough there appears to be some disagreement among the courts
over the admissibility of statements by government attorneys after the initiation of proceedings, it
appears fairly well-settled that statements by govemment agents at the investigative level are not
admissible under Rule 801(d)(2).” State v. Asbridge, 555 N.W.2d 571, 576 (N.D. 1996).

Little Lou cites U.S. v. Branham, 97 F.3d 835 (6th Cir. 1996), which is one of the very few
authorities holding that statements of a paid informant constitute admissions of ths government. Id.
at 850-851.'° In Branham, the government simply conceded that, under U.S. v. Morgan, 531 F.2d
933 (D.C. Cir, 1978), admissions of the pgid informant could be attributable to it. The Seventh
Circuit has cataloged Morgan’s critical analytical flaws in U.S, v. Kampiles, 609 F.2d 1233, 1246
.16 (7th Cir. 1979)."7 Thus, Branham only came to its conclusion based on the concession that a
flawed persuasive authority dictated considering paid informant statements to be government |

admissions.'®

arror review., Seg U.S. v. Reed, 167 F.3d 984, 988-939 (6th Cir.. 1999) (defendant’s failure fo
contend at trial that informant's tape-recorded statements were government admissions rendered
claim subject only to plain error review). ' _

¥ Little Lou also cites 1o the Utah Supreme Court’s decision in State v, Worthen, 765 P.2d 839
(Utah 1988), which is an irrelevant authority holding that & prosecutor’s leiter to a trial judge was
?,,§:|rl1issil:-1t.=r as g party admission. Id, at 847-848,

(“Defendant does cite United States v. Morgan[], in which the court did raise a question about the
contituing viability of the rule in Santos and Powers. Yet Morgan was a case in which the
Government had expressed its belief in the statement of the declarant under Rule 801{d)}2}(B), and
the discussion of Powers and Santos is tentative and is clearly dicta. In addition, the Morgan court
made an oblique reference to Rule 803(8), which excepts from the hearsay rule factual findings from
law enforcement investigations to be introduced against the Government in criminal cases, It should
be noted that this exception to the hearsay rule would be utinecessary if Rule 801(d)(2)(I) were
found to encompass admissions by government employees.”).
¥ Note also that the Sixth Cireuit has clarified Branham by stating that not everything an informant
says in recorded statemenis is admissible as an admission. Reed, 167 F.3d at 989 n.4 (“The fact that
the Branham court held that ‘anything said® by the informant was within the scope of the agency
does not imply that ‘anything said” would be admissible. Nothing in Branham forecloses the
argument that certain utterances do not constitute statements.”).
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The better rule, consistent with over four decades of casela:w,lg is exemplified by the Second
Circuit’s holding in U.8. v. Yildiz, 355 F.3d 80 (2d Cir. 2004), that inforthant statements are not
attributable to the government. Id. at 82 (*...Rule 801(d)(Z)(D) doss not abrogate the common law

rule articulated in Santos, And we hold, following Santos, that the out-of-court statements of a

government informant are not admissible in a eriminal trial pursuant to Rule 8Q1(d}2)D) as

admissions by the agent of a party opponent.”); see also State v. Brown, 170 N.I. 138, 784 A.2d
1244, 1254 (N.J. 2001) (government does not adopt informant statements submitted in search
warrank afﬁdavit submitted pre-indic"cment). The Third Circuit has also clarified that “[w]e do not
believe that the authors of Rule 801(d)(2){D) intended staternents by informers as a general matter to
fall under the rule, given their tenuous relationship with the police officers with whom they work.”

Lippay v. Christos, 996 F.2d 1490, 1499 (3d Cir. 1993). The chilling effect of any contrary rule is

obvious; law enforcement officers would be severely liampered in their ability to use ruse-based
investigaﬁve techniques to ferret out criminal activity. Moreover, it is completely counterintuitive
that the infanmant’s statements will constitute admissions when he has been sent out to ufter untrue
statements calculated to elicit admissions by the investipative targets. Finally, Branham is inapposite
in that it involved paid informants who possess a degree of agency not present where an unpsid
informant, such as Carroll, has only a subjective hope of nonmonetary favorable future treatrment.
The Third Circuit has held that even informants receiving sporadic payment are at most independent
contractors and thus not properly considered agents of the state. Lippay, 996 F.2d at 1499. Thus, it is
beyond clear that Carroll’s statements during the wiretapped conversation did not constitute the

State’s admissions.

. I
The District Court Did Not Err In Refusing To Admit The Testimony Of Little Lou's Former
Co-Conspirator, Jason Taocipn '

- Little Lou contends the district court erred in refusing to allow him to present a fragment of

 Jason Taoipu's former testimony in the Kenneth Counts trial. That sliver of prior _testimbny involved

¥ See U.S. v. Santos, 372 F.2d 177, 180 (2d Cir. 1967) (government agent’s statements are hot the
party-opponent admissions of the government); accord U.S. v. Powers, 467 F.2d 1089, 1095 (7ih
Cir, 1972); U. S. v. Pandilidis. 524 F.2d 644, 649-650 (6th Cir. 1975}, cert. denied, 424 U.S, 333, 96
S.Ct. 1146 (1976); .S, v. Durrani, 659 F.Supp. 1183, 1185 (D. Conn. 1987) {(noting Santos rule’s
continuing viability after amendments to federal rules). ’
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Taoipu attributing the “baseball bats and trash ba gs” comment to Espindola rather than Little Lou.
His co-defendant, Mr. H, did not object to admission of the testimonial fragment, but asserted his
Confroniation Clause rights in order to prevent Taoipu’s entire testimony from coming in. 9 AA
2070-2071. Little Lou begins his argument by misstating the court’s rationale for excluding the
evidence. The district court was concerned about the impact on Mr, H’s confrontation rights, but that
was not the sole—or even primary—rationale for excluding Taoipu’s testimony. In denying Mr. H
and Little Lou’s post-trial motions, the district court noted the basis for its refusal to admit Taoipu's

prior testimony as Little Lou requested:

As to the admissibility of Jayson Taoipw’s testimony from the Kenneth Counts trial,
the Court stands by its decision to not admit the testimony. Defendant LUIS
HIDALGQ, IIT sought to admit just a miniscule portion of the transcript to establish
one fact. Defendant LUIS HIDALGO, III abjected to the entire transeript[] being
read, and to impeachment of that portion of the transcript allowed under NRS 51.069.
The Coutt found that the prior testimony was not properly admissible as there was no
reason for the State in the severed trial of Kenneth Counts to have impeached Mr.
Taoipu on a fact wholly irrelevant to the issue hefore the jury in Kenneth Counts
_[sic]. As such, the Court found thaf it would be inappropriate to. admit just one
portion of the transcript as prior testimony.
2PRA 488-489.

Thus, the court’s order reflects a determination that selectively admitting a tiny fragment of Tacipu’s
testimony was inconsistent with NRS 51.069, and, independently, Little Lou had failed to meet

NRS 51.325(2) because the issues were not “substantially the same.” Distriot court evidentiary

rulings are reviewed on appeal for abuse of discretion. See Hemnandez v. State, 124 Nev, 60, __, 183
P.3d 1126, 1131 (2008). The court’s decision refusitig to admit only the fragment of Taoipu’s prior
testimony was clearly not an abuse of discretion. Little Lou was never entitled to have only the
favorable portions of the testimony admitted because NRS 51.325 proxfides for admission of an
nnavailable witness’s entire prior testimony. Additionally, Little Lou’s arg_umént fails NRS
51.325(2) because the State had no motive at the Counts trial to follow up and impeach Taoipu’s
testimony. Because Counts was the direct perpetrator of thé murder and there was already abundant
evidence that he conspired with Carroli and Taoipu, the State had no motive to gratuitously establish
the complete membership of the conspiracy by correcting Taoipu's misattribution of the baseball bat
and trash bags statement. Finally, Little Lou was not entitled to admission of one favorable

testimonial fragment while having the State precluded from exercising its right to impeach Taolpu
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with the rest of the testimony or other inconsistent hearsay statements under NRS 51,069, Tacipu
also testified that Carroll told him his boss ordered “the hit” and that he knew Carroll’s bosses were
a “Luis” and Espindola, 11 AA 2331; 2367-2368. The State was in a position to establish through
Detective Wildemann and the rest of Tzoipu’s testimony that Little Lou was the “Luis™ Taoipu was
referring to. See 9 AA 2070; 2072; RA 7-11.2° Thus, the State was entitled to attempt to impeach
Taoipu with lis other statements indicating Little Lou may have ordered the murder. Moreover, the
State would have been entitled to call Detective Wildnmann to t&étify that, during Taoipu’s voluntary
statement, Taoipu said it was only after a call from Little Lou that Carrol} informed him and Zone
about the plan to kil Hadland, RA 7-11, Further, Taoipu told detectives about a call from Espindola
to Carroll, but failed to mention that she said anything about baseball bats or trash bags, RA 4-5.

To the extent Little Lou argues his defense was constrained by the court’s concern for Mr.

H’s confrontation rights, the State notes that Little Lou never raised this issus in his thirty-two (32)

' page, December 12, 2008, joint opposition to the State’s motion to consoliddte his trial with Mr. H,

RA 396-427; indeed, he appears to have only first decided on day 12 of the trial that he would seek

‘to have Taoipu’s February 4, 2008 testimonial fragment read into the record. 9 AA 1881, Zone

testified at Little Lou’s June 13, 2005 preliminary hearing that Carroll told him Little Lou made the
baseball bat and trash bags comrnent, which put Liftle Lou on notice that he would be confronting

that evidence at trial. RA 121. Thus, Little Lou was responsible for constraining his own defense,

-and he waived any challenge to the court’s consolidation order by failing to assert a ground of

appeal challenging it.

Even if the court committed an error in not permitting Liitle Lou to present Tacipu’s
testitnonial fragment, the error would have been harmless. Had the evidence been admitted, it would
have constituted an allegation that Zone's testimony attributing the statement to Little Lou was a
recent fabrication or the result of an improper influence or motive, and thus the State would have
been entitled to introduce Zone’s prior consistent testitmony from Little Lou’s preliminary hearing,

NRS 51.0352)(b); RA 121, Additionally, on the same basis, the State would have presented Zone’s

 Tapipu testified that he briefly met this “Luis,” and Mr. H testified without contradiction thet he
had never met Tacipu or Zone. 9 AA 1999; L1 AA 2368.
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consistent testimony during the Counts trial that the statement was made by Little Lou, 2 RA 271-
272. The jury would obviously have placed more weight on Zone’s three consistent. testimanial
attributions of the statement to Little Lou, one of which oceurred just twenty-five (25) days after
Hadland’s murder,?! Moreover, in 1ight of Little Lou’s numerous incriminating recorded statements,
the baseball bats and trash bags comment was hardly the only compelling evidencs implicating Little

Lou in the conspiracy.

v :
The State Presented Sufficient Corroborating Evidence To Permit Convietion Of Little Lou
Based On Accomplice Testimony

Little Lou’s fourth ground of appeal asserts the State failed to present sufficient evidence to

corrobarate the testimony of Zone and Espindola. NRS 175.291 provides:

(1) A conviction shall not be had on the testimony of an accomplice unless the
accomplice is correborated by other evidence which in itself, and without the aid of
the testimony of the accomplice, tends to contiect the defendant with the commission
of the offense; and the corroboration shall not be sufficient if it merely shows the
commission of the offense or the circumstances thereof,

(2) An accomplice is hereby defined as cne who is liable to prosecution, for the
identical offense charged against the defendant on trial in the cause in which the
testimony of the accomplice is given.

The State submits Zone was not an accomplice and his testimony was independent

cotroboration of Espindola’s testimony. Even if both Zone and Espindola were considered

accomplices, there was still sufficient corroboration. Little Low’s numerous, highly inculpatory
recorded statements and his act of a soliciting the murder of Zone and Taoipu clearly established

sufficient evidence tending to connect Little Lou to the conspiracy.

A. Standard of Review for Accomplice Corroboration — Sufficiency of the Evidence
Tending to Connect the Defendant with the Charged Offenses

Little Lou correctly notes that “[nJo Nevada case succinctly articulates a [discrete] standard
of review[,]” for a jury’s determination that accomplice testimony was sufficiently corroborated.
App. Op. Br. 42. It seems clear that the staridard to be applied is some hybrid of NRS 175.291°s

substantive legal standard and the Court’s standard for reviewing the sufficiency of the evidence on

appeal. Origel-Candido v. State, 114 Nev. 378, 381, 956 P.2d 1378, 1380 (1998); see also Jackson v.

*! Note also that Little Lou never elected to ask Espindola whether she made the comment, which is
2 question that State certainly would have asked had Taoipu’s testimonial fragment been admitted. 6
AA 1246-1288,

32

" IAWPPELLATEVWFDQCMASECRETARYERIEFRAANSWER & FASTRACKIZO 11 ANSWERHIDALGO, LULE A, [T, 54272, RESPFS ANSW.BRT..DOG

265




BN M MO R RN OB R o e e e b e e e e
% 1 & L B B NS SV m At Ew N~ O

L =T - - T R - FL S

Virginia, 443 U.S. 307, 315, 99 S.Ct. 2781, 2789 (1979). The inquiry diifers, however, from
reviewing sufficiency of the evidence fo convict because it “does not require [the Cuuﬁ] to find
[evidence] establish[ing the] appellant’s guilt or directly link[ing] him to the commission of the
crime. It is only necessary that [the Court] find some evidence that tends to connect [the] appellant
to the offense.” Perry v. State, 2011 WL 286132 at 10 (Tex. Crim, App. 2011). Texas courts, which
interpret and apply a rule virtually identical to Nevada®s,” have thoughtfully considered the contours

of the applicable standard of review, which the State asserts this Court should adopt:

[Wle apply the well-settled standard of review, which requires that [we] evaluate the
sufficiency of corroboration evidence under the accomplice-witness tule by first
eliminating testimony of the accomplice from consideration and then examining the
remainder of the record for non-accomplice wimess evidence that “tends to connect
the accused with the commission of the ¢rime.”...In applying this stindard, we view
the evidence in the light that most favors the jury’s verdict. We consider the
combined weight of the non-accomplice evidence, even if that evidence is entirely
circumstantial. Cotroborating evidence is “imcriminating” evidence that does not
come from an accomplice witness. Corroborating evidence that shows only that the
offense was committed is not sufficient. Yet, the corroborating, i.e., non-accomplice,
gvidence need not be sufficient, by itself, to establish that the accused is guilty
beyond a reasonable doubt, Likewise, the corroborating evidence need not directly
link the accused to the offense, Circumstances that appear insigtificant may
constitute sufficient evidence of corroboration. Likewise, though “mere presence” is
insufficient corroboration, evidence that the accused was at ot neat the scene when or
about'when It was committed may sufficiently fend to connect the accused to the
crime, provided the evidence is “coupled with other suspicious circumstances.”
Because each case must rest on its own facts, corroboration does not require a set
quantum of proof. The single requirement is that “some” nen-accomplice evidence,
on which rational jurors could properly rely tends to connect the accused to the
commission of the offense.

Cooley v, State, 2009 WL 566466 at 6-7 (Tex. Crim. App. 2009) (citations

omitted).

Thus, Little Lou must demonstrate that—after setting aside Zone and Espindola’s testimony—a
rational jury could not have viewed any of the remeaining evidence as tending to connect Little Lou
with the conspiracy and Hadland’s murder.

The analysis set forth above is mimﬁrcd by language found in Nevada cases, though no single
case incorporates all of these elements. See Heglemeier v. State, 111 Nev. 1244, 903 P.2d 799
(1995); Cheatham v. State, 104 Nev. 500, 505, 761 P.2d 419, 423 (1988); Howard v, State, 729 P.2d

2 Tex. Code Crim. Proc. Ann. art, 38.14 (Vernon 2005), ' _ ‘
2 See also People v. Abilez, 41 Cal 4th 472, 505, 61 Cal.Rptr.3d 526, 16! P.3d 58 (Cal, 2007), cert,
denied, 552 U.8. 1067, 128 S.Ct. 720 (2007). :
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" the State does not concede, that standard was met in this case.

1341, 102 Nev. 572 (1986), cert. denied, 434 U.S. 872, 10§ S.Ct. 203 (1 986); Fish v. State, 92 Ney.
272, 277, 549 P.2d 338, 341-342 (1976); Eckert v. State, 91 Nev. 183, 533 P.2d 468 (1975). The

appellate standard of review for sufficiency of the evidence is “whether, after reviewing the
evidence in the light most favorable to the prose.cfutinn, any rational trier of fact could have found the

eesential elements of the crime beyond a reasonable doubt,” Origel-Candido v. State, 114 Nev, 378,

381, 956 P.2d 1378, 1380 (1998); see alsp Jackson v. Virginia, 443 U.S. 307, 319, 99 8.Ct. 2781,
2789 (1979),%

B. Zone was Not an Accomplice

First, a jury is presumed to have followed its instructions. Summers v. Stite. 122 Nev. 1326,

1333, 148 P.3d 778, 783 (2006). Thus, to convict Little Lov, the jury had to find that cither Zone

was not an accomplice, or there was sufficient independent corroboration of Zone and Espindola’s

testimony. Assuming the State had the burden of proving Zone was 1ot an accomplice below, a fact
25

% Little Lo attempts to invoke federal due process principles as somehow prohibiting the use of
accomplice testimony to convict him. App. Op. Br. 42 n.14 “[T]he United States Supreme Court has
never recognized an independent constitutional requirement that the testimony ofp an accomplice-
witness must be corroborated.” Cummings v, Sirmons, 506 F,3d 1211, 1237-1238 (10th Cir. 2007).
There is only a very narrow category of ﬁue process violations where the accomplice’s testimeny is
“Incredible or insubstantial on its face™ Laboa v. Calderon, 224 F.3d 972, 979 (9th Cir, 2000). The
standard for proving the accomplice's testimony was “incredible or insubstantial on its face” is
“extraordinarily stringent,” involving problems such as physical impossibility, and is not satisfied b
mersly showing the witness had credibility problems. L}?S. v. Jenkins-Waits, 574 F.3d 950, 963 (8
Cir. 2009) (“Credibility challenges are for the jury, and ‘[tlhe test for rejecting evidence as
incredible is extraordinarily stringent and is often said to bar reliance only-ont testimony assertin;
facts that are physically impossible.”””). Moreover, in making the “incredible or insubstantia%
determination™ federal courts “draw{] all credibility determinations in favor of the verdict, even in
instances where the conviction relies solely on the uncorroborated testimony of a confidential
informant.” 1.8, v. Ciocca, 106 F.3d 1079, 1084 (Ist Cir. 1997}, The error Little Lou alleges, even if
proved frue, does not demonstrate a due process violation under this exceptionally narrow federal
standard. His resort to Hicks v. Oklahoma, 447 U.8. 343, 100 5.Ct. 2227 (1980}, proves nothing
because that case narrowly held a defendant has a liberty interest in his state statutory right to have a
jury determine his sentence. 1d. at 346.

The majority of States actually place the burden on the defendant to demicnstrate by a
preponderance of the evidence that a person was an accomplice. See People v, Tewksbury, 15
Cal.3d 953, 968-969, 544 P.2d 1335 (Cal. 1976), cert. denied 429 11.S. 805, 97 S.Ct. 38 (1976)
(footnotes omiited) (noting “the majority [of states] hold the defendant’s burden to be proof by a
preponderance,” and reasoning: de degree of proof by which an accused must establish that a
witness is an accomplice is the same as in other instances wherein he has the burden of esiablishing
a collateral fact which conditions a challenge to the reliability of incriminating evidence. ..Certainly
if the trier of fact can give full weifht to an accomplice’s testmony if that testimony is corroborated
“on meager proef, it likewise should be able to give full weight to that testimony if it appeers that the
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There was more than sufficient evidence for the jury to rationally conclude Zone was not an
accomplice. Little Lou simply assumes Zone was an accomplics for evidentiary purposes based on
speculation that “{a]lthough Zone was not charged, an examination of his testimony indicates that
this was more likely an exercise of prosecutorial discretion than an absence of evidence.” App. Op.
Br. 43 n.15. It is not clear what part of the record Little Lou exarﬁined because he cites to nothing. In
fact, the record (and Little Lou’s efforts in cross-examining Zone) clearly demonstrates a rational
Jury could coneclude Zone was not an accomplice. All of the evidence demonstrated Zone was
merely present for the murder and subsequent concealment efforts. First, Zone received no money as
a result of Hadland’s murder in contrast to Carroll and Counts, Second, Zone testified that if he had
known Carroll was taldng them out to Lake Mead to murder Hadland, he would not have gone
along. 3 AA 566-567. On cross-examination, Zone testified that he: (1} Was totally surprised when
Carroll stoppéd te pick up Counts; (2) Assumed Counis was merely a new person who would be
handing out flyers; and (3) “had no idea [Counts] was going to shoot somebody[.]” 3 AA 563. If the
Jury beiieved Zong’s testimony, it would be sufficient to demonstrate Zone was “merely present” at
the time of the murders and not a member of the conspiracy or participart in the murder, Third,
Zone's testimony that he never possessed a gun and refused to participate is, in part, supported by
the taped conversations between Carroll, Espindola, and Little Lou. Zone also did tot participate in
any of the post-rnurdefconcealment activities. 3 AA 554-555. '

Zone was thoroughly cross-examined as to whty he: (1) Did not warn Hadland that Hadland
was going to be shot; (2) Did not report the crime after ke and the others returned fo the Palomino
and Counts departgd; (3) After the murder, was present when Carroll cleaned the van, changeﬂ the
van tires, and got a haircut; a_nd. (4) Falled to éhcourage Carroll not tu. destroy evidence of the
murder or to report the crime, 3 AA 517-532. Zone testified to being in a state of fear and
“concerned and worried for [his] own safety” the next day while accompanying Carroll, 3 AA 538.
Zone testified that Crystal Payne, his pregnant girlfriend lived at Carroll's louse, and he felt that to

witness is not an accomplice on proof which falls short of the standard of beyond a reasonable
doubt.”): See also People v. Frye, 18 Cal.4th 894, 967-969 959 P,2d 183 (Cal. 1998), cert. denied
526 U.S. 1023, 119 S.Ct. 1262 (1999), averruled on other grounds by eople v. Doolin, 45 Cal.4th
390, 421 n.22 (Cal 2009). '
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report the crime would jeopardize the lives of Payne and Zone’s unborn son. 3 AA 519-520,
Moreover, Zone testified to being the subject of intense nonverbal mtimidation from Counts, which

caused Zone to be more scared than he had ever been in his life. 3 AA 573; see also 3 AA 535-536.

- Again, these facts, if believed, would be sufficient for a rationale trier of fact ta conclude Zone was

not liable for prosecution on the chﬁtges of Conspiracy, Battery, or Murder and therefore he was not
an accomplice.

Little Lou’s counsel was able to elicit from Zone testimony that police detectives had
threatened to arrest him for conspiracy to commit Hadland’s murder if he did not cooperate and
show up to testify in Little Lou and the other co-conspi;amr’s trials. 3 AA 579. Nevertheless, the
Court’s inquiry Is whether the jury had evidence upon which it could rationally conclude Zons was
not an accomplice. The inquiry asks not whether the witness was threatened with arrest or
prosecution, but whether the person was fiable to prosecution as an accomplice. The jury could

rationally conclude that, despite a threat of prosecution, the Zone was at most an aceessory after the

fact. “A mere accessory ... is not liable to prosecution for the identical offense, and therefore is not

an accomplice.” People v. Horton, 11 Cal.4th 1068, 1114, 47 CalRptr.2d 516, 906 P.2d 478 (Cal.
1995)), cert. denied, 519 U.S. 815, 117 8.Ct. 63, 136 L.Ed.2d 25 (1996); see also U.S. v. Vidal, 504
F.3d 1072, 1077 n.8 (9th Cir. 2007) (““The person is not an accomplice if he participated with the

accused only as an accessory after the fact.””) (quoting Charles E. Torcla, WHARTON’S CRIMINAL
LAwW § 38 (I15th ed. 1993)). Because the evidence showed at most that Zone was liable to
prosecution as an accessory, the jury was free to rationally conclude that he was not an accomplice

and thus required no corroboration.

C. Setting Aside Zone and Espindola’s Testimony Completely, a Rational Jury Could
Conclnde the Remaining Evidence Tended to Connect Little Lou to Commission of
the Conspiracy and Hadland’s Murder®®

The independent evidence tending to commect Little Lou to the conspiracy and Hadland’s

murder was overwhelming. “The accused’s own statement can corroborate the accomplice witness

testimony if the statement tends to connect the accused with the crime.” Brogdan, Jr. v. State, 1996

% For the sake of argument, this section assumes the insupportable premise that the jury determined
Zone was an accomplice.
36
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WL 307450 at 3 (Tex. Crinm. App. 1996) (citing Romero v. State, 716 5.W.2d 519, 523 (Tex. Crim.

App. 1986), cert. denied, 479 U.S. 1070 (1987)). Little Low’s solicitation of Zone and Taoipu's

murder is singularly sufficient to tend 1o connect him with the conspiracy to harm Hadland and the

. resulting murder. Additionally, his recorded statements telling Carroll not to cooperate with police,

suggesting a fabricated story, and offering Cearroll material and legal support in exchange for
Carroll’s silence alse independently constitute sufficient evidence tending to connect Little Lou to
the crimes. The jurisprudence on accomplice corroboration sufficiency clearly supports this
conclus-ion. See Glossip v. Stabe, 157 P.3d 143 (Okla. Crim, App. 2007) (“Evidence that a defendant
aftempted to conceal a crime and evidence of attempted flight supports an inference of
consciousness of gnilt, cither of which can corroborate an accomplice’s testimony.” (citations

omitted)), cert. denied, 552 T1.S. 1167, 128 5.Ct. 1124 (2008); People v. Avila, 38 Cal.4th 491, 563,

133 P.3d 1076, 1127 (Cal. 2ﬁ06) (“Defendant’sl initial attempt to conceal from the police his
involvement in the activities culminating in the murders implied consciousness of guilt constituting
corroborating evidence.” (citations omitted)), cert. denjed, 549 U.S. 13b6, 127 S.Ct. 1875 (2007);
Smith v. State, 245 Ga. [68, 169, 263 S.E.2d 910, 912 (Ga. 1980) (“Evidence from an independent

source of an attempt by the accused to conceal his participation in a crime is sufficient to corroborate
the testimony of the accused's accomplice relating to the accused’s participation in the crime.”

(citation omitted)); Llewellyn v. State, 241 Ga. 192, 193-194, 243 S.E.2d 833, 854 (Ga. 1978)

(defendant’s efforts to conceal murder conspiracy by intimidating or influencing co-conspirators was
evidence tending to connect him with the conspiracy). “Denials, untruths and misleading stories
given by persons accused of criminal acts have been found to be suspicious conduct which may tend
to connect the accused to the offense.” Powell v, State, 1999 WL 966659 at 4 (Tex. Crim. App.
1999) (vitations omitted). Finally, at one point on the tape, Little Lou appeared to criticize Catroli {
for deviating from what Little Lou had told him to do and instead enlisting Counts, which tends to
show Little Lou’s advanced knowledge of the conspiracy and role in planning the crimes, RA 63 at
22:15. Thus, Little Lou’s numerous recorded statements foreclose any argument that the jury lacked

sufficient evidence to find Espindola and Zone’s testimoriy was corroborated.
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In addition to Little Lou’s foregoing highly inculpatory recorded statsments, other
independent evidence tended to connect him with the crimes. Phone records showed that Little Lou

called Carroli at home just several hours prior to the murder, and that he repeatedly atternpted to call

‘Carroll after the murder. 7 AA 1554:4-13; 10 AA 2274:3-11.% In his recorded statements, Litile Lou

discussed the potential penalty attaching to conspiracy, which indicates he had advanced knowledge
of the conspiracy. RA 65. Little Lou actually resided at Simone’s and a note in Mr, H’s handwriting
was found at Simone’s which states, “Maybe we're under sur_w_;cils [.é'fc], keep your mouth shut!!” 7
AA 1392; 1557-1538. Because Espindola appears to have been wamed contempotanecusly with Mr.
H about potential surveillance, the jury likely found the note was directed at Little Lou. Finally,
Little-Lou had a history of loaning vehicles to Carroll, Little Lou was in charge of scheduling

pickups for the Palomino, and a vehicle insured in the name of Simone’s, the Chevrolet Astro van,

was used in murdering Hadland. 5 AA 254-256; 8 AA 1722; 1773-1774,

There is also a small mountain of corroborating evidence consisting of connections between
Li_ttle Low’s father’s business, the Palomino Club, and évery critical stage and significant event from
the inception of the conspiracy through Hadland’s murder and the resulting concealment effotts. As
one of the managers for his father’s b.usiness, Little Lou obviously had a persenal and pecuniary
interest in the Palomino’s financial health, Mr. H tssiified that Carroll told him Hadland was
“badmouthing” the Palomino. 9 AA 1931-1932. Hadland’s live-in gitlfriend, Paijik Karlson,
testified that after being fired by the Palomino, Hadland appeared “nervous and [not] himself" when
discussing the club, 1 AA. 209-210, At the murder scene, 28 Palomino VIP cards were found in
Hadland’s bag located on the front passenger seat of the KIA Sportage SUV Hadland had been
driving. 1 AA 249-250. Non-accompliee testitnony established Mr. H had received prior reports that
Hadland was selling Palomino VIP passes to arriving customers in exchange for cash, which

deprived the taxicab drivers of bonuses for bringing customers to the club. 8 AA 1718-1719, This

7 Little Lou repeats his allcgation that he was merely calling Carroll about work related maiters,
When reviewing the sufficiency of the evidence, as noted above, a reviewing court looks at the
evidence in the light most favorable to the prosecution. Origel-Candido, 114 Nev. at 381, 956 P.2d
at 1380, And “it is the jury’s function, not that of the court, to assess the weight of the evidence and
determine the credibility of the witnesses,” Id. Thus, it is irrelevant that Little Lou advances a non-
incriminating explanation for these corroborating facts.
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practice was creating problems for the Palomine because it upset the cab drivers who, according to
Mr. H’s expert witness, are eritical to the advertising success of a strip club. 7 AA 1573:6-17; 8 AA
1767.

Thirty-theee (33) Palomino Club advertisement cards were found on the shoulder of the road
nexi to Hadland’s body. 1 AA 182; 179-180; 3 AA 649. Additionally, forty-two (42} Palomino Club
business cards were found in the glove compartment of the white Chevrolet Astro van used by
Hadland’s murderers. 2 AA 255.% Palomino VIP cards and fliers wete found among Counts’s
possessions after a SWAT team extracted him from the attic of a residence. 3 AA 683; 693. Forensic
examination found both Counts and Carroll’s fingerprints on the VIP cards. 7 AA 1461-1432.
Detectives also found $595.00 cash among Counts’s possessions. 3 AA 683-684; 691-652. Forensic
examination revealed Carroll’s fingsrprint was on one of those $100.00 bills, 19 AA 3526-3528. At
12:26 AM on May 20, 2005, the shooter, Counts, was picked up by Gary McWheorter’s taxi at the
Palomino immediately after committing the murder, and Counts only had $100.00 bills to pay the
cab fare. 2 AA 450-456. This independent evidence tended to demonstrate Little Lou’s connection
with the crithes as it fuﬁlished evidence of a motive to eliminate a perceived threat to his father’s
business. . |

While mere presetice during commission of a crime is not per se corroborating, in
conjunction with other evidence it helps demonstrate cotroboration; “‘proof that the accused was at
or near the scene of the crime at or about the time of its commission, when coupled with other

suspicious circumstances, may tend to connect the accused to the crime so as to furnish sufficient

_corroboration to support a convietion.”” Smith v. State, --- S.W.3d —-, 2011 WL 309654 at 14 (Tex.

Crim. App. 2011} (intemal quotation marks omitted) (quoting Richardson v. State, 879 S.W.2d 874,

880 (Tex. Crim. App. 1993)). Cell phone tower information shows Little Lou was in the general

2 Vlrtualll;_,lr all the phones used by the consplrators Wwere rcglstered to Hidalgo Auto Body Works,
which is the name of Mr. H's California-based predecessor to Simone’s Auto Plaza, and the Astro
van was insured in the name of Simone’s. 2 AA 256; 345-346. Litile Lou lived at Simone’s. 5 AA

? “Motive and opportunity evidence is insufficient on its own to corroborate accomplice-witness
testimony, but beth may be considered in connection with other evidence that tends to connect the
accused to the crime.” Smith v. State, --- 8.W.3d ----, 2011 WL 309654 at 14 (Tex Crim. App.
2011) (citing Reed v. State, 744 S.W.2d 112 (Tex. Cr, App 1988)).
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vicinity of some of the lead co-conspirators. 19 AA 3596-3600. Mr. H testified to being at Simone’s,
Little Lou’s place of residence, when Espindola and Little Lou had their wiretapped conversations
with Carroll. 9 AA 1989, Henderson Police Departmient Detective Kenneth Z. Simpson observed
Mr. H at Simong’s on May 23 and 24, 2005, when Espindola, Carroll, aﬁd Little Lou wete
diseussing the murder and how to avoid apprehensien. 7 AA 1372-1374. Detective Wildemann
observed Mr. H was at Simone’s during Carroll’s visit on the 24th and did not leave the building
while Carroll was meeting with Espindola and Little Lon, 7 AA 1518-1519. In a murder prosecution,
evidence suggesting a close association among the defendant and the direct perpetrators, when
combined with defendant’s motive, is sufficient to corroborate testimony of an accomplice, See Fish
v. State, 92 Nev. 272, 277, 549 P.2d 338, 341-342 (1976); see also Cheathani v. State, 104 Nev. 500,
505, 761 P.2d 419, 423 (1988).

Finally, while there is sufficient evidence corroborating Zone and Espindola when the Court
sets aside both witnesses” testimony and out-of-court statements, Espindola’s wiretapped admissions
are also properly considered corroborating evidence because they are not “testimony,” which is all
the accomplice con‘oboration rule requires t.he jury to set aside. In the coritext of the accomplice
corroboration rule, the notion of “testimony™ only encompasses out-of-court statements made under
“suspicious circumstances,” i.e., circumstances where the accomplice knows, at the time of making
the statements, that she could potentially secure leniency or some other benefit at the expense of the

defendant. As the California Supreme Court has noted:

“[ T]estimony”. ..includes all oral statements made by an accomplice or coconspirator
under cath in a court proceeding and all cut-of-court statements of accomplices and
coconspirators used as substantive evidence of guilt which are made under suspect
circumstances. The most obvious suspect circumstances ocour wheti the accomplice
has been arrested or is questioned by the police. On the other hand, when the out-of-
court statements are not given under suspect cireumstances, those statements do not
qualify as “testimony” and hence need not be corroborated.

People v. Williams, 16 Cal.4th 153, 245, 66 Cal Rptr.2d 123 (Cal. 1997), cext. denied,
522 Ud)S 1150, 118 S.Ct. 1169 (1998) (citations and internal quotation marks
omitted).

See also People v. Carrington, 47 Cal.4th 145, 190, 211 P,3d 617, 654 (Cal. 2009) (““testimony’

includes an accomplice’s out-of-court statements made under questioning by police or under other

suspect circumstances.””); People v. Leon, 2008 WL 5352935 at 4-6 (Cal. Ci. App. 2008).
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An accomplice’s wiretapped stalements are corroborating as long as the wiretapped
statemments appear incriminating in themselves and do not require testimony from the accomplice in
order to explain why the wiretapped statements incriminate the defendant, See Harris v. Garcia, 734
F.Supp.2d 973, 992 (N.D. Cal, 2010);* cf. also People v. Jewsbury, 115 AD.2d 341, 342, 496
N.Y.8.2d 164 (NY App. Div. 1985); People v. Potenza, 92 A.D.2d 21, 28, 459 N.Y.5.2d 639 (N.Y.

App. Div, 1983) (tapes of telephone conversations intercepted through the use of legal wiretaps can
corroborate the testimony of an accomplice). An acoomplice’§ tape recorded statement iniplicating
the defendant is sufficient evidence to corroborate the accomplice’s trial testimony. The Court
addressed an identical éituation in Cheatham v. State, 104 Nev. 500, 761 P.2d 419 (1988), and
determined the accomplice’s wiretapped out-of-court statements may be used as corroboration if
they are accompanied by circumstantial guarantees of trustworthiness, i.e., an absence 6f suspicious
cirﬁumstances.

In Cheatham, the defendant was alleged to have conspired with three other individuals to

murder the victim, While detained in a California jail, one of the accomplices was recorded steting
to another accomplice, “Did they get Cheat[ham]?” Id, at 502, 761 P.2d at 420. The Court
determined the accomplice’s out-of-conrt statement was a prior consistent statement admissible
under NRS 51.035(2)(b), and was reliable because, like Espindola’s statements, it was the result of
surreptitious eavesdropping. Id. at 502-503, 761 P.2d at 421. The Court then went on to address
Cheatham's argument that the accomplice’s trial testimony was insufficiently corroborated and thus
should have been excluded. The Court determined the accomplice’s incriminating wiretapped
statement was sufficient evidence in itself to corroborate the accomplice. Id. at 505-306, 761 P.2d at

423.3" Thus, clearly Espindola’s wirctapped statements, uttered long before she had any inclination

- (*[Clo-defendant Miller’s statements were not made under suspect circumstances. She was not
being questioned by the pelice or by any other person arguably connected with law enforcement who
Wight have been able to sesure more lenient treatment for her.™. : _

Other corroborating facts in Cheatham were: “a fairly constant association and companionship
between the three accomplices...and Cheatham during the day that the crime was committed in
MeKinnis’s room. We know from Cheatham that he was in the room shortly bafore his companions
robbed and killed the victim, and we know that Cheatham was with the murderers after the eriminal
svent.” Id, at 505, 761 P.2d at 423, '
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to negotiate with the State, constituted supporting corroborative evidence, which the jury properly
considered as corroborating Zone and Espindola.

Substantively, Espindola’s wiretapped statements more than sufficiently corroborate her and
Zone's testimony. Her statements made in Little Lou’s presence regarding Mr, H’s panicky state of
mind, that “[Carroll] and [Mr. H] are gonna have to stick together,” and that “...what we really
wanted was for him to be beat up...” clearly tend to connect Little Lou with the crimes in light of his
incriminating statamcﬁts and adoption of Espindola’s statements. RA 54 (emphasis added). For
purposes of the accomplice corroboration ruIe,. these stalements were not made under suspicious
circumstances because Espindola did not believe she was speaking to a police informant and her |
statements, ﬁt the time, would have bean highly damagi‘ng evidence if she were tried for Hadland’s
murder alongside Little Lou and Mr. H. Indeed, the record shows Espindola unsuccessfully
attempted to determine whether Carroll was recording their conversatiens, RA 52. The recording of
the wiretapped conversations and both Mr. H and the State’s franscriptions reveal Espindola had no
belief that she could secure leniency or any benefit through her statements to Carroll on the 23rd and
24th of May 2005. Recall that it would be many months before Espindola came to a negotiation with
the State. Thus, the corroborating evidence fending to link Liftle Lou to the crimes was
overwhelming, and clearly sufficient for a rational jury to conclude thero was independent
corroboration of Espindola and Zone.™ _

Little Lon haS searched the Court’s jurisprudence for holdings that niight help him claim the
State failed to present sufficient accomplice corroboration evidence. He settles on Eckert v. State, 91

Nev. 183, 533 P.2d 468 (1975), and Heglemeier v, State, 111 Nev. 1244, 903 ?.2{1 799 (1995), Both

| cases are distinguishable. The State’s showings in Eckert and Heglemeier de not begin to approach

% The State also notes that Cheatham adds another layer of corroboration for Espindola’s festimony:
her prior consistent statements to her attorney, Mr. Christopher R. Oram, Esg, Mr. Qram testified for
the State as & rebuttal witness, and corroborated Espindola’s version of events inculpating Little Lou
and Mr. H. 9 AA 2027-2044; see Cheatham, supra {accomplice’s prior consistent wiretapped
statements sufficiently corroborating). Espindola relayed her version of events to Mr. Oram
beginning with meetings taking place on May 24th, 25th, 26th, 27th, and 28th, which was many
months prior to Espindola engaging in any negotiations with the State. Thus, these prior consistent
statemenits came in for their substentive truth and directly implicated Little Lou in the conspiracy
and Hadland’s murder, NRS 51.035(2)(b). Again, this subset of evidence in itself corroborates the
testimony of both Zone and Espindala.
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the quanfum of independent corroborating evidence presented in Little Lou’s trial. In neither case
did independent evidence show the defendant: (1} Soliciting the murder of twe witnesses in order to
cover-up the crime testified to by the accomplice; (2) Encouraging om;: of the co-conspiratars to lie
to police and premising to provide that individua! with material and legal support in exchange for
concealing the crimes and not cooperating with police; (3) Possessing an obvious motive for
conspiring to harm the victim; and {4) Being in the presence and in communication with the other
conspitators, The State will not repeat the litany of other corroborating facts because these few facts

more than distinguish Eckert and Heglemeier.

The sole corroborative evidence in Eckert was the defendant’s signature on the registration

for guns used in the murder and that he was associated with the accomplice. Moreover, a major

problem in Eckert, which is not present in this case, was the State aileged the defendant was directly

involved in perpetrating the murder, but he possessed en alibi corroborated by an uninterested,
reliable witness who placed Eckert in aﬁather state gt the time of the crime. 91 Nev. 183, 186, 533
P.2d at 740 (“Other than that, nothing independent of Overton connects Eckert with being in Las
Végas to parficipate in the killing, As & matter of fact, an eyewitness maintenance worker at the

Gallup motel near which they had parked the automaobile positively identified Eckert at the time of

thereabouts that the crime was committed.”). Heglemeier is similatly distinguishable in that the

cortoborative showing in that case does not begin to approach the corroboration in Little Lou's case.

Heglemeier, 111 Nev. at 1251, 903 P,2d at 804,

This evidence in this case, more closely mirrors those cases in which this Court has found

sufficient evidence of corroberation. See Cheatham,_ supra; Evans v. Stafe, 113 Nev, 885, 944 P.2d

253 (1997) (accomplice corroborated whete two strongest pieces of corroborative evidence were (1}
testimony of eye witness who saw the Jeep on defendant’s Iawn at about 6:15 anm., and (2) the 7-11
receipt stamped at 6:30 a.m., which were facts of timing tending to make incredible defendant’s self-
exculpatory testimony at trial); LaPena v. State, 92 Nev, 1, 3, 544 P.2d 1187, 1188 (1976) (“From
the testimony of other witnesses it is established that LaPena was not merely en acquaintence of
Weakland... but one .who with Maxwell had a motive to get rid of Hilda Krause and who was

therefore linked inculpably to Weakland ina criminal scheme.”). Thus, the State provided more than
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sufficient evidence upon which a ratipnal jury could find independent, non-accomplice corroborating

gvidence tending to connect Little Lou to the charged offenses,

Y .
Failure to Record Espindola’s Plea Negotiation Proffer D}id Not Violate
Little Lon’s Due Process Rights and Does Nof Warrant Reversal

Little Lou’s fifth ground of appeal alleges he was denied due process by the State's failure to
record Espindola’s proffer of her potential trial testimony made during plea negotiations. Little Lou

 fails to present any legal authority for his view that the State is obligated to tape or video-record plea

negotiation proffers. Little Lou relies solely on a law student note proposing a model ethical rule for
prosecutors to record all plea negotiation proffers.” He fails to identify any due process or other fair
tefal right infringed by the State not recording Espindola’s plea negotiation proffer. Further, he
points to nothing in the record indicating the State offered Espindola some improper inducement or
attempted to script her testimony. Littie Lou’s idiosyncratic view that rccordaﬁon of proffers should
be required Fails to present a cognizable ground of appeal, much less a plain error.

The State had no obligation to record Espindola’s plea negotiation proffer. In Sheriff v.
Acuna, 107 Nev. 664, 819 P.2d 197 (1991), the Court very specifically elaborated the State’s
obligations in regard to conducting and disclosing its negotiations with the defendant’s cooperating
accomplice, which do not include recordation of cooperating witness inferviews. Id. at 669, 819 P.2d
at 200.>* Acuna does not require that a contingent plea agreement even be reduced to writing.

In fashioning its rule, Acuna relied. on jurisprudence from the First Circuit, particularly U.S.
v. Dailey, 759 F.2d 192 (Ist Cir. 1985). While Dailey suggests a written agreement dneumenting
testimonial agreements would be a nice practice, it is not required. The First Circuit recoghized this
and rejected a requ_irement that agteements with inferested accomplice witnesses be in writing. U.S.

v. Cresta, 825 F.2d 538, 546 n.5 (Ist Cir. 1987), gert. denied, 486 U.S. 1042, 108 5.Ct. 2033 .(1988)

- (“Appellant argues that Dailey mandates a wriften contingency agreement. We disagree. A written

33 App. Op. Br. 48-49 (citing Note, Should Prosecutors be Requived to. Record Their Pretrial
gﬁrterviews with Accomplices and Snitches?, 74 FORDHAM L. REV, 257 (2005) (Note)).

(“ITThe State may not bargain for testimony so particularized that it amounts to following a seript,
or require that the testimony produce a specific result. Finally, the terms of the quid pro quo must be
fully disclosed to the jury, the defendant or his counsel must be allowed to fully cross-exemine the
witness concemning the terms of the bargain, and the jury must be given a catitionary instruction.™).
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agreement is suggested as a befter safeguard, but is not a per se requirement. See also U.S. v,

Shearer, 794 F.2d 1545 (11th Cir.1986) (upholding admission of paid informant’s testimony even

though no written agreement).”). A fortiori, then, there is no requirement for video or audio
recordation of a cooperating witness’s proffer. Even Little Lou’s law student note mentions Acuna
as establishing an accomplice testimony safeguard net involving & per se recording requirsment.
Note 286-287. The note correctly summarizes the state of the law, which does not impose on
prosecutors any duty to record witness interviews. Note 264-265.

The circumstances of Espindola’s plea and resulting testimony comport with all due process
safeguards as recognized in Acuna and the Court’s decision in Leslie v. State, 114 Nev. 8, 17, 952
P.2d 966, 972973 (1998).”° “[Glovemment interviews with witnesses are ‘presumed to have been

conducted with regularity.’” 1.S. v. Houliban, 92 F.3d 1271, 1289 (Ist Cit. 1996). Under Acuna,

there is no merit to Little Lou®s contention that he was denied a meaningful opportunity to cross-
examine Espindola. See Clvde v. Demosthenes, $55 F,2d 47 at 3 (9th Cir. 1992) (bo Acuna or Giglio
violation where cooperating witness was cross-examined about digclosed plea agreement, there was
no evidence of any undisclosed promises, and defendant did not allege witness lied about
negotiation of agreement); see also People v, Steinberg, 17¢ A.D.2d 50, 76, 373 N.Y.5.2d 963, 980-
G081 (N.Y. App. Div. 1991), aff'd 79 N.Y.2d 673, 584 N.Y.S.2d 770, 595 ZN.E.Zd 845 (1991) (no

New York or “related authority hold[s] that a defendant’s right of cross-examination is unfairly
frustrated by the failure to record the witness's statement.”).

Because Acuna and Leslie do not apply to the rule Little Lou proposes, his argument really
sounds in Brady; but Little Lou does not allege a Brady violation because he must be aware that,
despite numerous opportunities, no courts have extended Brady to create a prosecutotial duty to
record pretrial witness interviews., Even Little Lou’s law student note, the principal supporting
authority for his due process argument, bases its argument largely on an analogy to Brady and

Giglio. See Note 237, 267-268, 279, 281-287. The Niﬁth Circuit has rejected for over thirty years the

¥ mn addressing Leslie, Little Lou confuses what was sufficient for what is necessary; that the Court
found no im£ropw bargaining for testimogy based in part on the witness's prior recorded interview
statemnents, does not mean negotiation proffers must be recorded.
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Plﬁposiﬂon that a defendant is entitled to hav.e prosecutors record pre-trial interviews with its
Witnesses in order to preserve potcnﬁal exculpatory or impeachment material. U.,S. v. Marashi, 913
F.2d 724, 734 (9th Cir, 1990) {explaining that undat_' US. v, ché.rd, 625 F.2d 854 (9th Cir. 1980),

Brady creates no duty to record witness interviews, even where lack of note-taking derives from

' desire not generate impeachment material).3 S See also U.S. v. Rodriguez, 496 F.3d 221, 224-225-(2d

Cir, 2007) (Brady and Gialio do not require state to take notes during witness interviews); U.S. v,

Ortiz, 2011 WL 109087 at 3 (D. Ariz. 2011) (rejecting defendant’s argument that government |

consciously elected not to record material witness statements in order to avoid production of

exculpatory material, noting “...Govermnment had no constituiional obligation to compile potential

'Brad}g material by racording the first witness interviews.” (citing U.8. v. Marashi, 913 F.2d 724, 734

{9th Cir. 1990}). Thus, Little Lou establishes no due process or other basis for granting him relief on
this ground of appeal.”’? |
' | CONCLUSION |
Based on the foregoing arguments, the State respectfitlly requests that this Céurt affirm Little
Low’s convictions and sentences. |
Dated this 12th day of July, 2011.
' Respectfully submitted,

DAVID ROGER

Clark County District Attorney
Nevada Bar # 002781

BY  /s/Nancy A Becker .

NANCY A. BECKER
Deputy District Attorney
Nevada Bar #00145

3 Cf. Note at 265 n.59 (mentioning Marashi once in a footnote); 292 (misstating Bernard’s holding
as merely ““find[ing] ne statutory basis for compelling the creation of Jencks Act material,”™ which
elides the court’s constitutional analysis that Brady foo provided no basis for creating a record of
witness interviews. Bernard, 625 F.2d at 859-860 (“we can find no statutory basis for compelling the
creation of Jencks Act thaterial...Nor can we find a constituticnal basis for compelling the creation
of such material under Brady.™)). ,

Insofar as Little Len suggests some alleged notes of Espindola’s proffer were lost by the district
court, that claim is unsupported by the record citations he présents and irrelevant to his allegation
that the State constrained his right to effectively cross-examine Espindola.
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Law Offices of Richard F. Cornell
150 Ridge Street, Second Floor
Reno, NV 89501

Nevada Bar 1553

(775)329-1141

Attorney for Petitioner

EIGHTH JUDICIAL DISTRICT COURT FOR THE STATE OF NEVADA
AND FOR THE COUNTY OF CLARK
LUIS HIDALGO, II1,

Petitioner,
CASE NO. 05C212667-2
V.
DEPT NO. XXI
ISIDRO BACA, WARDEN,
NORTHERN NEVADA
CORRECTIONAL CENTER;
AND

J. GREG COX, DIRECTOR OF
THE NEVADA DEPARTMENT
OF CORRECTIONS,

Respondents.

R N T T I ST g

REPLY TO STATE’S RESPONSE TO DEFENDANT’S SUPPLEMENTAL
PETTTION FOR WRIT OF HABEAS CORPUS (POST-CONVICTION)

Date of hearing: September 23, 2014.
Time of hearing: 9:30 a.m..

COMES NOW, Petitioner and Defendant, Luis Alonzo Hidalgo, ITI, and replies |
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to the State’s Response to his Supplemental Petition for Writ of Habeas Corpus
(Post-Conviction), filed July 16, 2014:

INTRODUCTION

The State’s Response contains a 24-page introduction. We reply to that
more succinctly, but we acknowledge that the stage that gets set for this Petition is
extremely important:

First, whether one use the facts of this case in the light most favorable to
Petitioner, as stated at pp. 7-15 of the Supplemental Petition, or as stated at pp. 6-
19 of the State’s Response, one is left with the unshakeably abiding hnp¥ession
that “Little Lou” is serving two consecutive ten year to life imprisonment |
sentences for having opened his big mouth. And that’s it. He did nothing. 4If this

Ry
Petition is denied, he will serve as much time as Kenneth Counts, the ma:p&“’vxf%&o
actually murdered T.J. Hadland - if not more. It doesn’t appear from the ffan"script
that “Little Lou” ever met Counts, much less spoke with him. Nevertheless, the
State believes the result at bar to be just. We beg to differ.

There are two time frames to consider in this case: The time frame before
and up to the point where Counts murdered Hadland; and the time frame after. In

the time frame after, there is no question the State proved solicitation of murder by

“Little Louw,” in his effort to help his father in covering up the murder. This

2
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Petition does not attack the convictions for solicitation; there is nothing that
effective counsel could have done for Petitioner in that regard, except to have a
separate trial of those counts from the trial of the murder count. Rather, this
Petition focuses on the murder and conspiracy to murder charges against
Petitioner.

As to the murder, the evidence begs the question: What did this Petitioner
do? Answer: He did nothing!

Let us review the “inculpatory” evidence against Petitioner:

1. Per Anabel Espindola, prior to Hadland’s murder, Petitioner argued with
his father, in which Petitioner stated that Mr. H. “would never be like Gallardi and
Rizzolo.” Mr. H., per Espindola, told him to mind his own business and Petitioner
then left the building.

In other words, whatever Petitioner meant by that statement, it was instantly
disregarded.

2. Rontae Zone testified that DeAngelo Carroll - an unavailable witness
whom everybody described, in effect, as a “fount of unreliable information,” -
made the out-of-court statement prior to the murder that Petitioner “wanted
someone dealt with.” Apparently, this was double hearsay, since the statement did

not from Petitioner to Carroll to Zone, but from Petitioner to Mr. H. to Carroll to
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Zone.

3. In the same conversation, Carroll told Zone that Petitioner had spoken
about baseball bats and trash bags. However, no baseball bats and trash bags
were ever discovered or seized. There is no evidence that ties any bat or any bag
to the murder of Hadland. Again, the best that can be said about this evidence is if
Petitioner made suggestions on how to kill Hadland and dispose of the body, his
suggestions were rejected out of hand, well before Counts murdered Hadland.

4. While Carroll and Counts were driving to Lake Mead, where Counts
murdered Hadland, Petitioner called Carroll. However, since Carroll and
Petitioner both worked at the Palomino Club, the subject of the call was Petitioner
telling Carroll to come back to work. There is no evidence that they discussed -
whether directly or “in code” - the “murder to be” of Counts during that
conversation.

5. After the murder, the State argued that a portion of the intercepted tape,
the tape between Detective McGrath and Carroll, had Carroll’s claim of Petitioner
saying something to the effect of, “I told you to take care of T.J.” While the issue
of whether Petitioner actually said that is highly controverted, the fact remains:
What does “take care of T.J.” mean? The statement is ambiguous, at best.

6. Prior to the point in time when Counts murdered Hadland, Carroll told

4
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Zone that Little Lou had told him that Mr. H. wanted a “snitch” killed. Again, that
triple hearsay begs the question: What did “Little Lou” do in that regard? And, for
that matter, what did Hadland do to merit the label of a “snitch”? About whom did
Hadland “tattle”? The evidence is less than clear in that regard as well!

That’s it. That’s all. Nobody could credibly call the “murder” evidence
against “Little Lou” to be overwhelming. Underwhelming, or precious thin,
would be more like it.

Where counsel’s performance is found to be below the standard of
reasonably effective counsel, the question of whether or not the kabeas Petitioner
has established prejudice depends on how strong the State’s case against him is,

See: Wilson v. Henry, 185 F. 3d 986, 989 (9™ Cir. 1999); Foster v. Ward, 182 F.

3d 1177, 1184-85 (10™ Cir, 1999). On this record, quite frankly, the most minor
of ineffectiveness should be enough to cause the petition to be granted and either
this case to be retried again or for the Petitioner to be freed.

In this case, however, the five grounds asserted as theories for relief are not
trivial. We agree with the State that in a typical post-conviction habeas case
where the complaint is about counsel objecting or not, calling witnesses or not,
and developing theories of defense or not, there is a strong presumption of

effectiveness, o where if a trial counsel can state or even create any credible -
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sounding theory of strategy, the State will win. That is, those kind of attacks,
although not impossible to prevail upon, are very difficult to prove.

But this case is different, This case is about jury instructions that wete not
tendered on what was the theory of the case (or clearly related thereto); critical
jury instructions that were not objected to on specific grounds; and motions that
were not made.

Ground I alleges ineffective counsel, or the failure to seek a jury instruction

per Moore v. State, 117 Nev. 659, 662-63, 27 P.3d 447, 450 (2001), directing the
jury not to find the existence of the deadly weapon enhancement of NRS 193.165
if the jury were to find the defendant guilty of second degree murder on a
conspiracy theory. Alternatively, because the jury in fact found the defendant
guilty of murder on a conspiracy theory and returned the finding of a deadly
weapon, counsel was ineffective in not filing a motion on this point per NRS
175.381(2).

Ground IT alleges that counsel was ineffective in not objecting to Instruction
no. 40, not only on the asserted ground that proof of the conspiracy could be made
by slight evidence before the jury was to determine the out-of-court statements of
the defendant, but also that the instruction failed to advise the jury that there had

to be evidence of the defendant’s participation in the conspiracy independent of
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his statéments before the jury could consider the statements; and the jury had to
determine that the statements were reliable before they could consider them.
Ground III charges ineffective assistance of counsel by reason of failure to
object to Jury Instructions Nos. 19, 20 and 22, and failure to tender instructions
consistent with People v. Prettyman, {1996), 58 Cal. Rptr.2d 827 (Cal. 1996),

Rose v. State, 127 Nev. Ad. Op. 43, 255 P.3d 291, 297-98 (2011) and Ramirez v.

State, 126 Nev. Ad. Op. 22, 235 P.3d 619, 622-23 (2010), thus lowering the state’s
burden of proof of guilt beyond a reasonable doubt and making it far easier for the
state to obtain a second degree murder conviction than otherwise should have
been.

Ground 1V charges ineffective assistance of counsel, in the failure to seek a

severance of his trial during the trial with the co-defendant, Luis Hidalgo, Jr., in
order to obtain the admissibility of the prior testimony of Jayson Taoipu.

And Ground V charges ineffective assistance of counsel, by reason of
failure to file a motion to sever the trials of Counts I and II, the charges highly
disputed in this case, from Counts III and IV, the charges that really are not
disputed at all.

In short, this Petition really is legalistic in nature. When the subject at hand

concerns objecting to instructions that define the crime or tendering instructions
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that refine the theory of the case, or failing to tender objections to instructions that
make it easier for the state to obtain a judgment of conviction than otherwise, there
isn’t a whole lot that trial counsel can really say. That is likewise true for the
failure to file motions.

If we are correct in our legal analysis, as we most certainly Believe we are,
then it follows that the failure to object to erroneous instructions, and/or the failure
to tendet accurate instructions, either or both of which make the State’s job in
obtaining a conviction easier than it should be, as a matter of law cannot be
attributed to a reasonable strategy. As noted by the Ninth Circuit in Lankford v.
Arave, 468 F.3d 578 (9™ Cir. 2006), the point of Strickland v, Washington, 466
U.S. 668 (1984) is that an attorney has a duty to bring to bear such skill and
knowledge as will render the trial a reliable adversarial testing process.

Lankford, 468 F.3d at 583 citing Strickland, 446 U.S, at 688. Failing to object to
an erroneous jury instruction, or tendering an erroneous jury instruction that makes
the state’s job easier in obtaining a conviction, cannot be considered to be a
“strategic decision” to forego one defense in favor of another; rather, that action
results from an misunderstanding of the law. Lankford, 468 F.3d at 584, citing

United States v. Span, 75 F.3d 1383, 1390 (9™ Cir. 1996). When counsel does not

object to or invites a jury instruction that misstates state law and makes it easier

8
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for the jury to convict his client, counsel unwittingly undermines the very
“adversarial testing process™ he is supposed to protect. Lankford, 468 F.3d at 585.
And that is so, even where counsel is shown otherwise to be dutiful and
conscientious. (Id.) Certainly, Messers Arrascada and Adams were most dutiful
and conscientious in representing Petitioner; but we are all human, and this is the
kind of case where one slip-up from an otherwise effective advocate can be the
fatal cause of a miscarriage of justice.

Typically, when the charge is that counsel failed to object to an erroneous
jury instruction that makes it easier for the State to obtain a conviction, counsel’s
response would be: Had he been aware of the unconstitutional nature of the
instruction, he would have lodged an objection to it. Such a response does not
meet the state’s burden in establishing effective assistance of counsel. See: Cox v.
Donnelly, 432 F.3d 388, 390 (2d. Cir. 2005) [habeas mandated].

As noted in Everett v. Beard, 290 F.3d 500, 509-15 (3d. Cir. 2002), cert

denied, 537 U.S. 1107 (2003), wherein the Third Circuit held that trial counsel
was prejudicially ineffective in failing to object to a jury instruction that permitted
a first degree murder conviction without proof of an intent to kill, the state of law
is central to an evaluation of counsel’s performance at trial. A reasonably

competent attorney patently is required to know the state’s applicable law, so the
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parties” focus upon the state of law at the time of the defendant’s trial is not
misplaced. Everett, 290 F.3d at 509.

Further, counsel’s status as a reasonably competent attorney is not strictly
confined to the law as enunciated by the decisions of the jurisdiction’s highest
court. More is expected from a reasonably competent attorney, especially one in a
major criminal case, than merely to parrot supreme court cases. A law student can
do as much. Instead, a reasonably competent attorney will have reason to rely on
authority, especially favorable authority, even if it had not yet been enunciated by
the state’s supreme court or even by the United States Supreme Court. Everett,

290 F.3d at 513. Accord: Gray v. Lynn, 6 F.3d 265, 268-69 (5™ Cir. 1993) [faiing

to object to an erroneous instruction defining the crime cannot be considerd to be
within the wide range of professional competence].

The same principles apply to a jury instruction that sets forth a theory of the
case based upon the defense’s presentation of evidence. Counsel is ineffective in

not presenting an accurate theory of the case instruction when he presents such

evidence. See: Pirtle v. Morgan, 313 F.3d 1160, 1169 (9™ Cir. 2002), cert denied,

539 U.S. 916 (2003), citing United States v. Span, supra. The issue ultimately is

whether the jury had a legal framework in which to place the exculpatory

testimony. Pirtle, 313 F.3d at 1171, and cases cited therein. Ineffectiveness in this
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context does not mean that effe_ctive counsel certainly would have secured an
acquittal. 313 F.3d at 1169. Rather, it means that counsel would have caused
proper, correct statements of the law to be givén as jury instructions, such that
there is a reasonable probability that the jury, following the correct instructions,
would have acquitted. (Id.)

The same principles also hold true for instructions that would have to clarify

findings that the jury would have to make to in order to convict. Luchenburg v.

Smith, 79 F.3d 388, 392-93 (4™ Cir. 1996) [affirming grant of habeas]. As noted
by the Fourth Circuit, if trial counsel’s response is that he thought the instruction
given accurately stated the law, when in fact it did not, then he has not made a
“reasonable tactical choice.” Failure to become informed of the governing law
afiecting his client cannot be considered a “reasonable strategy.” Luchenburg, 79
F.3d at 392-93. When an instruction does not clarify for the jury the
circumstances under which it may find the defendant guilty or not guilty, and the
circumstances by which a reasonably jury could find the defendant not guilty are
at issue, the instructions render his trial fundamentally unfair, and trial counsel’s
failure to object is constitutionally deficient. Luchenburg, Id.

The same type of analysis goes towards failing to file a meritorious pre-trial

or during - trial motion. Where a favorable plea bargain that would cause a
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reasonable defendant to forebear filing such a motion is not on the table, there
certainly is no downside to filing such a motion. In that instance, there cannot be

a “strategy” that could be deemed “reasonable” to justify the failure to file such a

motion. As noted by the Seventh Circuit in Gentry v. Sevier, 597 F.3d 838 (7™
Cir. 2010), wherein in the Seventh Circuit held that counsel was prejudicially
ineffective by virtue of failing to file a meritorious motion to suppress pre-trial,
while second - guessing strategic decisions in hindsight generally is not a
meritorious basis to find an effective assistance of counsel, a decision not to seek
suppression of material evidence based on a violation of the defendant’s Fourth
Amendment Rights is beyond the pale of objectively reasonable strategy. There
cannot be a strategic benefit in that instance that would accord to the defendant by
reason of his trial counsel’s failure to seeks suppression of the evidence. Gentry,
597 F.3d at 851-52.

All of these basic principles inform how the Court should exercise its
discretion in this proceeding, especially on a record like this where the evidence
against this defendant in support of the murder charge is so underwhelming and
precious - thin.

PETITIONER IS ENTITLED TO RELIEF ON GROUND I

Very frankly, it is so patently obvious per Moore that this defendant, having
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been convicted of second degree murder on the “conspiracy theory” of Bolden v.
State, 121 Nev. 908, 124 P.3d 191 (2005), cannot suffer a sentencing deadly

weapon enhancement per NRS 193.165, that this Court could reach this issue not
under the guise of ineffective assistance of counsel, but under the guise of illegal
sentence per NRS 176.555, whereby the Court may correct an illegal sentence at

any time when the sentence is illegal on its face. See: Edwards v. State, 112 Nev.

704, 918 P.2d 321 (1996). Here, the State has argued about everything

imaginable - except for the proposition that Moore does not apply. It does.

Not only has Moore never been overruled, in fact it is consistent with

Brooks v. State, 124 Nev. 203, 180 P.3d 657 (2008). A jury must be instructed

that an unarmed offender cannot “use” a deadly weapon, necessary for the
enhancement, when another offender fires the gunshot, if the unarmed offender
doesn’t have knowledge that the co-offender has fired the gun and did not use the
fact of the gunshot to further his own criminal objective. Brooks, 124 Nev. at 206-
10, 180 P. 3d at 659-62.

In Nevada a district court cannot impose a deadly weapon enhancement per
NRS 193.165 based upon the defendant’s participation in a conspiracy - especially
here, a conspiracy to commit a battery. NRS 193.165 applies only where a deadly

weapon is used in conscious furtherance of a criminal objective. Buschauer v.
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State, 106 Nev. 890, 895-96, 804 P.2d 1048, 1049-50 (1990) [deadly weapén
enhancement inapplicable to involuntary manslaughter]. If the criminal objective,
as the jury found viz. Count I, is to engage in a battery causing substantial bodily
harm, and if the conspiracy is completed upon the making of an agreement to that
end, a deadly weapon as a matter of law cannot be used in conscious furtherance
of that objective. That is the upshot of Moore, and it applies fully to this situation.
The deadly weapon enhancement has to go. We invite the State to so stipulate.

Otherwise, to the extent that the Court will reach the merits of this ground
only in the guise of ineffective assistance of counsel, we note as follows:

The jury is the one that must make a finding as to the defendant’s use of a
deadly weapon in order for the court to impose the enhancement. Even where it is
obvious in retrospect that the defendant used a deadly weapon in furtherance of
the charged crime, the court cannot make that determination; only the jury can do

that. Stroup v. State, 110 Nev. 525, 527-28, 874 P.2d 769, 771 (1994). Accord:

Apprendi v. New Jersey, 530 U.S. 466 (2000).

That being so, the defendant has the constitutional right to have the jury
decide each and every element of a charged offense beyond a reasonable doubt.

Carella v. California, 491 U.S. 263, 265-66 (1989), and cases cited therein. And

the instructions in that regard must be accurate, Ho v. Carey, 332 F.3d 587, 592-
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93 (9™ Cir. 2003), citing United States v. Gaudin, 515 U.S. 506 (1995). The same

principles apply to a penalty verdict. An improper jury instruction setting forth the
findings upon which the jury may impose the appropriate penalty is a federal
constitutional violation, See: Mollet v. Mullin, 348 F.3d 902, 910-16 (10® Cir.
2003), and cases cited therein.

Accordingly, counsel had the duty to propose a jury instruction that said: “If
you should the defendant guilty on Count II on a conspiracy theory, you must not
find the deadly weapon enhancement.” Had counsel done so, a reasonable jury
certainly would not have found the deadly weapon enhancement to apply in this
case. Counsel was prejudicially ineffective in failing to propose such a simple
instruction.

The State argues that counsel saved his error by filing an NRS 175.382(2)
motion for judgment of acquittal. Counsel did that, but did not argue therein a
lack of a Moore instruction or a Moore violation. A theory of ineffective
assistance of counse! can be based upon the filing of a motion but on the wrong

theory. See: Hernandez v. Cowan, 200 F.3d 995, 999-1000 (7% Cir. 2000)

[counsel was ineffective in filing a severance motion, but on the wrong theory,
ignoring a meritorious theory of severance which would have been apparent to

counsel from a prior suppression motion hearing].
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But again, we invite the State, in the name of basic justice, to stipulate to the
inapplicability of the deadly weapon enhancement in this case and to enter an
amended judgment of conviction that strikes the deadly weapon enhancement
sentence relative to the original judgment of conviction. That would be the right
thing to do.

DEFENDANT IS ENTITLED TO RELIEF ON GROUND IT

Ground II is interesting for this reason: When one reads McDowell v. State,

103 Nev. 527, 529, 746 P.2d 149, 150 (1989), and when one reads the Appellant’s
Opening Brief, Exhibit 5 to the State’s Response, one sees that the attack made to
Instruction No. 40 is the State’s ability, in having the jury consider out-of-court
statements by unavailable co-conspirators, to prove the existence of the conspiracy
by “slight evidence,” mixing the preliminary standard for admissibility versus the
standard of proof of beyond a reasonable doubt at trial. The specific argument
made, both to this Court at time of trial and to the Nevada Supreme Court, was
that the Fifth and Sixth Amendment to the Federal Constitution cannot
countenance a jury’s consideration of such evidence on a “slight evidence”
standard. (See: Exhibit 5 at pp. 16-27) In fact, counsel “conceded” that proof of

the conspiracy could be based upon actions and statements of all of the alleged

participants - which, inferentially, would include the actions and statements of the
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defendant on trial. (See: Exhibit 5 at 23)

Here is one irony of this case: In retrospect, and with all due respect,
counsel was correct in their specific attack on Instruction No. 40.
Notwithstanding the Order of Affirmance herein, respectfully, McDowell is
indeed erroneously decided based upon law that has developed between 1987 and

the time of trial. Further, McDowell is inconsistent with United States v. Tracy,

12 F.3d 1186, 1199 (2d. Cir. 1993) and United States v. Ammar, 714 F.2d 238,
249 (3d Cir. 1983).

But Ground II concerns an additional attack on Instruction no. 40 that
should have been but was not made: Based upon the cases cited at p. 24 of the
Supplemental Petition', the jury should have been advised that out-of-court
statements made by co-conspirators may not be considered against the Defendant
at all, if the statements themselves are the only evidence of the Defendant’s
participation in the conspiracy. I.e., counsel’s “concession” at page 23 of the
Opening Brief never should have been made. Further, based upon the many cases

cited at pp. 21-22, the jury should have been advised, as a matter of the Sixth

‘United States v. Padilla, 203 F.3d 156, 161 (2d Cir. 2000); United States v.

Clark, 18 F.3d 1337, 1341-42 (6™ Cir.), cert denied, 513 U.S. 852 (1994); United
States v. Gordon, 844 F.2d 1397, 1402 (9™ Cir. 1998) and United States v. Tracy,
supra.
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Amendment’s Confrontation Clause, not to consider the out-of-court statements if
the jury were not to find them to be inherently reliable.

For all the State has said in its Response, it hasn’t proven that we are wrong
on the law. That is because we aren’t. The State has argued that those principles
of law come from cases where there was overwhelming evidence of actions of the
defendant in those cases, such as to make the out-of-court statements inherently
reliable. But as we have seen, that simply is not our case!

If the jury had been correctly instructed, it would not have considered any
statement made by any co-conspirator - including the Petitioner - unless and until
it found it to be reliable; but between the fact that there is no independent
corroborating evidence that “Little Lou” did anything in furtherance of the so-
called conspiracy, and with the overwhelming evidence that Carroll is an
unreliable source of information per se, and with Carroll’s “contextual” statement
that “Little Lou” wasn’t involved in the murder at all, a reasonable jury would not
have considered the out-of-court statements upon which this prosecution was
based at all. And without consideration of the statements, there simply was no
evidence to link “Little Lou” to any conspiracy, charged or otherwise.

The State argues that counsel argued the points contained in Ground II to

the court below and the Nevada Supreme Court. Not only did he not do so, but if
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the Court were to agree with that incorrect argument, and if counsel were to
contain the within arguments in federal #abeas in the body of what counsel did
argue, we can guarantee this Honorable Court that the Attorney General in that
hypothetical instance otherwise would move to dismiss such a hypothetical ground
on the basis that it was not exhausted. For a federal issue to be presented by citing
to a state case that does not in and of itself resolve the federal issue at hand is
improper. The state case does not fairly present or exhaust the claim. Casey v.
Moore, 386 F.3d 896, 912 n. 13 (9™ Cir. 2004), cert denied, 545 U.S. 1146 (2005).
McDowell does not address the specific challenge to Instruction No. 40 being
made here, and neither did trial or appellate counsel. We appreciate the Clark
County District Attorney’s efforts in attempting to hamstring the Nevada Attorney
General on down the road; but the better course would be to reach the merits of
Ground IT now, and rule in favor ofl the Petitioner so that the federal courts do not
ever see this case!
PETITIONER IS ENTITLED TO RELIEF ON GROUND IIT
Ground I1I is an amalgam of jury instruction theories: Counsel should have

objected to Instructions Nos. 19, 20 and 22, rather than “craft them” as they did,;
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counsel should have proposed a “Prettyman” instruction®; and counsel should have
tendered a Rose and Ramirez instruction’ regarding the requirement of proof of an
immediate and direct causal relationship between the felonious actions of the
defendant and the victim’s death.

Addressing Instructions Nos. 19, 20 and 22 first, the State’s response is

simple: Per Hancock v. State, 80 Nev, 581, 583,397 P.2d 181, 182 (1964) and

Poole v. State, 97 Nev. 175, 178-79, 625 P.2d 1163, 1165 (1981), second degree

murder is a general intent offense; therefore, the fact that Instructions Nos. 19 and

22 stated that murder in the second degree may be a general intent crime or can

be a general intent crime did not prejudice the Petitioner, but if anything helped

him in creating an aura of ambiguity.

Hancock and Poole actually hold that second degree murder is not a specific
intent offense, meaning, to return a guilty verdict a jury need not find a specific
intent to kill. The vice of that holding would be the thought: “If second degree
murder is not a specific intent crime, then it must be a general intent crime. End of

story.”

?People v. Prettyman, (1996) 14 Cal. 4" 248, 58 Cal. Rptr.2d 827, 926 P.2d
1013. -

"Rose v, State, 127 Nev. Ad. Op. 43, 255 P.3d 291, 297-98 (2011); Ramirez
v. State, 126 Nev. Ad. Op. 22, 235 P.3d 619, 622-23 (2010).
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No - beginning of story. What the State overlooks and what Instructions

Nos. 19, 20 and 22 leave out is that murder in either degree requires proof of

malice. Per the basic definitions of NRS 200.010, 200.020(2) and 200.030(2),
second degree murder requirés proof of implied malice. That means the proof
must establish either that no considerable provocation appears, or that all
circumstances of the killing establish an abandoned and malignant heart.

But Instructions no. 19 and 22 say miﬂg regarding proof of malice. They
simply allow a second degree murdet conviction on the "‘possibility” of a finding
of general intent. I.e., per those instructions, if Petitioner joined a conspiracy to
commit a non-lethal battery on Hadland, and Hadland died in a manner
foreseeable fo any of the co-conspirators, and petitioner knew the wrongfulness of
his agreement to commit a non-lethal battery, the mens rea of second degree
murder based on a conspiracy theory would be proven. That is the point of
Ground IIT: That theory of law is wrong. It allows a conviction for second degree
murder without proof of malice.

Second degree murder really is defined the same way throughout the
country. The “general infent” of second degree murder, consistent with malice, is
that a defendant intend to commit an act with knowledge that his acts create a

strong probability of death or great bodily harm to the victim. State v. Carrasco,
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172 P.3d 611, 613 (N.M. App. 2007). That is, where the evidence does not
support a ﬁnding either of an intent to kill, an intent to inflict great bodily harm or
an act with wiltful and wanton disregard for the lethal consequence of the act,
resulting in the death of the victim, generally the result is a conviction of

manslaughter but not second degree murder. See: People v. Langworthy, 331

N.W.2d 171, 178-80 (Mich. 1982). The essential distinction between second
degree murder based on implied malice and involuntary manslaughter is the
subjective versus the objective criteria to evaluate the defendant’s state of mind. If
the defendant commits an act which endangers human life, but the defendant does
not realize the risk involved, he is guilty of manslaughter. However, if he realizes

the risk and acts in total disregard of the danger, he is guilty of murder based on

implied malice. People v. Cleaves, 280 Cal. Rptr. 146, 153 (Cal. App. 1991), and
cases cited therein.

Nowhere in Instructions Nos. 19 or 22 was the jury told this. And that fact
makes this case indistinguishable from Ho v. Carey, 332 F.3d 587, 592 (9™ Cir.

2003) citing People v. Zerillo, 223 P.2d 223, 229-30 (1950). There, the Ninth

Circuit mandated kabeas in a second degree murder conviction, where the jury
instruction advised that a defendant could be found guilty based on general intent,

without fully and accurately describing the concept of implied malice. Since the
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jury was not instructed on an essential element of the offense accurately, such

constituted a constitutional violation. Ho, 332 F.3d at 592-93, citing United States

v. Gaudin, 515 U.S. 506 (1995).
The State would reply (if it were permitted to do so) that here, the jury was
instructed on implied malice in other instructions, so the error, if any, was cured.

That argument, when made, holds no water.

In Culverson v. State, 106 Nev. 484, 488, 797 P.2d 238, 240 (1990), the

Nevada Supreme Court reversed a murder conviction, based upon inconsistent jury
instructions on self-defense. Obviously, one of them was wrong; another was
correct. In reversing, the Court noted that it could not rely on other jury
instructions given which, taken with the challenged defective instruction, served
to create an ambiguity. A juror should not expected to be a legal expert. Jury
instructions should be clear and unambiguous.

It would have been simple in Instructions Nos. 19 and 22 to ensure that the
jury refer back to the implied malice instruction(s) and insist that the jury find
malice before returning a verdict to a second degree murder. In Instructions Nos.
19 and 22, however, all the jury had to do is find a general intent to commit a
battery, without finding implied malice. These instructions were as defective as

the instruction in Ho, which caused the Ninth Circuit to mandate habeas. The
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same result should attend here.
But to the extent that more need be said, we say this:

Based upon Rose and Ramirez, there is no question but that it is not enough,

for one to be convicted of second degree murder based on a theory nowhere
contained in the Nevada Revised Statutes, to say that the defendant’s acts must
have the natural and probable consequence of death of the victim. While that is
required, what is also required is an immediate and direct causal relationship
between the defendant’s illegal act and the death of the victim. Had that
instruction been given, no reasonable jury would have convicted Petitioner on this
evidence. There simply is no evidence of anything that “Little Lou” did that
immediately and directly caused the death of Mr. Hadland. Rather, the
overwhelming evidence is that Counts (and Carroll) acted as he (they) did,
completely and totally independently of “Little Lou.”

The State argues that since Rose and Ramirez post-date this 2009 trial,
counsel cannot be deemed prejudicially ineffective for failing to present such a
jury instruction. The State overlooks two things:

First, Rose and Ramirez are not cases that “came out of the blue.” Rather,

Rose is based on Labastida v. State, 115 Nev. 298, 986 P.2d 443 (1999), a case

that predates this trial by ten years.
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In Labastida, the Nevada Supreme Court reversed a second degree murder
conviction, where the defendant’s underlying felony was child neglect, but the
murder of her child was done by the child’s father completely outside of her
presence - just as Counts murdered Hadland completely outside of “Little Lou’s”
presence,

The Nevada Supreme Court noted two things:

1) The fact that the defendant committed the felony of child neglect did not

establish the immediate and direct causal relationship between the illegal act and

the death of the child, where the child died as a result of the child’s father’s abuse
rather than as an immediate and direct consequence of the defendant’s neglect.
Labastida, 115 Nev. at 305-07, 986 P.2d at 447-49.

2) To establish implied malice necessary for a second degree murder
conviction, the evidence must establish an affirmative act that harms the victim.
Labastida, 115 Nev. at 307-08, 986 P.2d at 449.

Here, call it a Labastida instruction if you must; but a Labastida instruction
certainly would have directed a reasonable jury to acquit the Petitioner of murder,
The “act” of “running off one’s mouth to co-conspirators, who ignore that person”
stmply cannot under any reasonable view be deemed as an “affirmative act that

harms the victim”; nor can it be deemed as “the immediate and direct causal
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relationship between the illegal act and the death of the victim.” To any
reasonable juror, the fact that the defendant’s words were ignored by the co-
conspirators broke the chain of “immediate and direct causal relationship,” with
the absence of evidence of any type of independent relationship between “Little
Lou” and Counts.

Secondly, the State’s argument overlooks Brooks v. State, supra. There, the

Nevada Supreme Court held that the defendant was entitled to an instruction
advising the jury that absent an agreement to cdoperate in achieving a criminal
purpose, the mere knowledge of, acquiescence in, or approval of that purpose did
not establish the defendant’s participation in the criminal conspiracy. Brooks, 124
Nev. at 211, 180 P.3d at 662. Appropo to the case at bar, however, the Nevada
Supreme Court noted that a proposed instruction on the theory of the case thatis a
rewording of an element of the offense may not be refused because the legal

principle it espouses may be inferred from other instructions. Brooks, 124 Nev. at

211, n. 31, 180 P.3d at 662, n. 31, and cases cited therein.

That is, it simply will not do to say that the jury could have figured out the
“immediate and direct causal relationship” requirement as an inference from other
instructions. Clearly, counsel’s theory at trial was that Petitioner did not engage in

a criminal conspiracy that, insofar as he knew and intended, had the death of T.J.
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Hadland as its reasonable and natural consequence. A Rose/Ramirez instruction
or, if you prefer, a Labastida instruction, not only would have brought the point
home perfectly, but would have stated accurately the third requirement of the
judge - made rule of felony second degree murder.

While the Court could grant relief on this ground based on the above, for
purposes of completeness, we add this:

A Prettyman instruction would have caused the jury to surmise: If “Little
Lou” entered into a conspiracy, what did he conspire to do? With whom did he
conspire? What precisely did he agree to? If his words “you should have taken
care of T.J.” mean he agreed to join a conspiracy to batter, how was the battery in
the four corners of “Little Lou’s” mind supposed to be accomplished? Shoot
Hadland in his foot? Beat him upside the head with a tire iron? Slap him in his
face? What did “Little Lou” specifically agree to do? A Prettyman instruction
would have caused the jury more carefully to assess the evidence and to conclude,
“We cannot conclude from this evidence that “Little Lou” specifically agreed to
any specific form of battery on the person of Hadland.” If the jury were to so
conclude, then it could not conclude an agreement to commit battery with a deadly
weapon, or battery with intent to cause substantial bodily harm, necessary to serve

as the predicate of second degree murder, per Bolden. That is why the absence of
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a Prettyman instruction is so fatal to this case.

Interestingly, the Nevada Supreme court set up this sub issue in Footnote 2
of its Order of Affirmance of June 27, 2012 relative to Mr. H’s appeal. They noted
the Defendants’ “participation” in the verdict form that did not differentiate
between battery with a deadly weapon and battery causing substantial bodily
harm. Here, we say that Petitioner’s “participation” in this regard was through his
prejudicially ineffective counsel. That is, this sub issue can no longer be shuffled
off to a footnote!

PETITIONER ULTIMATELY IS ENTITLED TO RELIEF ON
GROUND 1V, BUT PROBABLY NOT FROM THIS COURT

While it is tempting simply to say “submitted on the briefs,” we cannot do
that because of the federal habeas corpus implication of this ground.

As noted at pp. 33-37 of the Appellant’s Reply Brief on direct appeal, the
reason this Court would not allow Taoipu’s former testimony to be admitted under
NRS 51.325 at trial was “because it opens the door to other statements that Jayson
Taoipu made in his trial testimony that indicate that Little Lou was involved and
gave the order” and because “it would be prejudicial to Mr, H.”

We seriously question whether, had Mr. Gentile not objected on behalf of

Mr. H., the court’s ruling would have been the same way. The remaining prong of
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the court’s ruling was essentially fencing with Mr. Arrascada and Mr. Adams, in
effect indicating that if the trial court were the trial lawyer, she would not have

wanted this testimony admitted. As pointed out in the Supplemental Petition, that

ruling by itself cannot be reconciled with Rhyne v. State, 118 Nev. 1, 7-9, 38 P.3d
163, 167-68 (2002).

This is particularly the case in light of the fact that, after the trial court
pointed out to Mr. Arrascada and Mr. Adams that the balance of Taoipu’s
testimony could be admitted, they indicated they did not object to the admission of
other relevant portions of Taoipu’s prior testimony.

We agree fully with Mr. Arrascada and Mr. Adams that the second prong of
NRS 51.325 was met here or substantially met here. The issue of who actually
made the statement “bring the bats and bags” was relevant in both Counts’ trial
and in this trial; the only difference is that it was critical in this trial, whereas it
was not quite so critical in Counts’ trial.

Accordingly, the reality is that the real reason this Honorable Court would
not admit Taoipu’s former cross-examined testimony is because the same would
violate Mr, H.”s Sixth Amendment Rights to confrontation. That being so, a
severance of the trials was the answer to the problem. It would have been very

easy to continue with the trial; have the jury only deliberate on Mr. H. first; then
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present Taoipu’s out-of-court testimony; and then submit the cause to the jury to
deliberate on “Little Lou’s” guilt.

If “Little Lou” did not make the “bring the bats and bags” statement, then
the evidence in this case has transformed from “precious thin” to “microscopically
thin.” When the evidence is that thin, a finding of prejudice necessarily follows.

However, Petitioner acknowledges: The Nevada Supreme Court ruled
against Petitioner at p. 7 of the June 21, 2012 Order of Affirmance; that the
Nevada Supreme Court can affirm on a basis not considered by the district court;
and that the Nevada Supreme Court’s ruling is the law of the case. But we cannot
abandon Ground IV for a basic reason: In terms of admissibility of Taoipu’s
testimony from the Counts trial, we think Mr. Arrascada was right based on how
Fed. R. Evid. Rule 804(b)(1)(B) has been interpreted in criminal cases. Since

Taoipu was the State’s witness in the Counts trial, his motive for testifying would

not have changed had he been a live witness in this case. The question is whether
Taoipu’s testimony had “sufficient indicia of reliability” to be admitted, not
whether it was critical or important to the State’s case against Counts. See: United

States v. Mohawk, 20 F.3d 1480, 1488 (9™ Cir. 1994).

But that said, we acknowledge: We will have to save it for federal court,

unless the Nevada Supreme Court reverses itself. Hopefully, we will never get

30

34




10
11
12
13
14
15
le
17
18
19
20
21
22
23
24
25
26
27
28

there!
PETITIONER IS ENTITLED TO RELIEF ON GROUND V
The parties agree on one thing, which focuses the Court’s analysis: If Little
Lovw’s trials on Counts [ and II had been severed from Il and I'V, and if the trial on
Counts I and II had gone first, vlvould his activities in soliciting the murder of the
witnesses after the fact of the murder have been admissible to show that he
committed a premeditated and/or deliberated murder prior to his solicitation?

Would that evidence be relevant to motive?

The State response: “Of course it would have.” Petitioner’s response: “Of
course it would not have.” And the reason Petitioner is correct is because the
Court necessarily has to ask the question: “Relevant to motive to do what?”

Motive is the impetus that supplies the reason for a person to commit a

criminal act. United States v. Benton, 637 F.2d 1052, 1056-57 (5™ Cir. 1981).

Evidence of other crimes may be admitted to show that the defendant had a reason

to commit the act charged, and from this motive, it may be inferred that the

defendant did commit the act charged. See: United States v. Holley, 23 F.3d 902,
912-13 (5™ Cir. 1994).
That leads to the first problem: Events occurring after the charged crime do

not, beyond propensity evidence, explain why the defendant committed the
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offense, unless it explains the desire to hide the charged offense. See: Richmond

v. State, 118 Nev. 924, 932-33, 59 P.3d 1249, 1255 (2002).

Clearly, the fact that “Little Lou” [unsuccessfully] solicited the murder of
the witnesses, Zone and Taiopu, after the fact does not explain why he joined a
conspiracy to batter Hadland, with Hadland’s murder resulting, before the fact.
The core issue is: Does it explain a desire to hide the charged offense?

And the State’s problem in that réga;rd is quite plain: Based upon the
intercepted statements between Anabel Espindola and DeAngelo Carroll,
Petitioner had nothing to do with the murder. Therefore, logically, Petitioner’s
motive in soliciting the murder of the witnesses had to do with covering up his

father’s crime!

Neither party has located a case to cite to the Court on whether an
uncharged act that post dates a charged act can be admitted on the issue of the

charge of defendant’s motive to cover up somegne else’s criminal participation.

But logically, it makes no sense! If motive is supposed to be the impetus that

supplies the reason for the charged offender’s criminal activity, then a motive to
cover up someone else’s criminal activity is logically immaterial to the
proposition.

The Court can analyze the problem this way: For uncharged misconduct to
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be admissible, it not only must be relevant to one of the categories of NRS
48.045(2), but that “category” must also be a bona fide trial issue. If the latter

requirement is not met, the evidence is irrelevant and inadmissible. See:

Honkanen v. State, 105 Nev. 901, 902, 784 P.2d 981, 982 (1989); Rosky v. State,
121 Nev. 184, 197, 111 P.3d 690, 698 (2005). If “Little Lou” were facing trial
only on the charges of conspiracy and murder, his “motive” to cover up his
father’s participation in the murder would not have been relevant to any issue in
“Little Lou’s” murder trial. Therefore, the solicitation evidence would certainly
have been excluded as more prejudicial than probative.

The second problem with admitting the post-charge conduct of soliciting
murders of the witnesses attends to all cases wherein “motive” is the asserted
reason for admissibility. The “motive” in question has to be based on something

other than propensity evidence. In other words, we cannot say that the solicitation

evidence is relevant to Little Lou’s motive to murder Hadland, because he has a

propensity of seeking to kill people who get in his way. That theory makes the

evidence flatly inadmissible per Mortensen v. State, 115 Nev. 273, 281, 986 P.2d
1105, 1110 (1999).
And when evidence is admitted on that type of theory, the closer the

uncharged misconduct comes to the charged misconduct, the more prejudicial it
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becomes. Prior instances of the same crime are not admissible to establish motive,
because use of evidence is based on the forbidden inference that the defendant had
the propensity to respond to stimulus by committing the charged (and uncharged)

act(s). See: United States v. Varoudakis, 233 F.3d 113, 120 (1* Cir. 2000); United

States v. Utter, 97 F.3d 509, 514 (11® Cir. 1996). And See: United States v.

Oreira, 29 F.3d 185, 190 (5™ Cir. 1994) [evidence that narcotics dog alerted on
deposit of cash did not prove defendant’s “motive” in a structuring of currency
transaction to avoid reporting requirements].

An example of the principle at hand is United States v. Brown, 880 F.3d

1012 (9" Cir. 1989). There the defendant was charged with first degree murder of
a postal employee and use of a firearm during the commission of a felony. The
defense was that the defendant lacked the specific intent required to commit first
degree murder. The prosecution introduced evidence that three months prior, the
defendant shot a gun into a woman’s house. She was unrelated to the postal
employee, who was shot to death in his home. The prosecution also presented an
mcident that seven years prior, the defendant used the same kind of gun to “strong
arm” a man, unrelated to the postal worker, to retrieve a different gun.

The prosecution contended the two uncharged incidences were admissible

to rebut the defense’s claim of lack of motive.
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In reversing the conviction, the Ninth Circuit noted that since motive is not

an element of the offense, the prior bad act evidence must show motive that is

relevant to establish Brown’s specific intent to commit the charged murder.
Brown, 880 F.2d at 1014-15. There, the evidence established at most, the

defendant’s propensity for violence, as the acts could not be linked as the reason

for killing the postal worker. (Id. at 1015) Therefore, the uncharged misconduct

was inadmissible.

Here, the conspiracy to batter was only as to Hadland, not as to Zone or
Taiopu. If “Little Lou” was not involved in that conspiracy, as he and Carroll
contend, then he had no motive to do harm either to Zone or to Taiopu. There was
no reason for “Little Lou” to get rid of witnesses for himself since “Little Lou” did
nothing to cause Hadland’s death. At worst, the solicitation evidence established
Petitioner’s propensity to “talk violent smack.” But “talking violent smack,” by

itself, cannot be the foundation of a murder prosecution, absent action evidencing

an intent to engage in violence. See: Childs v. State, 109 Nev. 1050, 1052, 864
P.2d 277, 278 (1993). By its verdict the jury overlooked this basic point. But the
most likely reason is they confused Petitioner’s intent to do harm to Zone and
Taoipu with an intent to kill or do harm to Hadland. Had the trials been severed, a

reasonable jury would not have been so confused, and likely would have returned
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a not guilty verdict viz. Count II.

The botiom line is this: The subsequent solicitations of murder of Zone and
Taoipu really do not bear on the Defendant’s motive or intent to murder Hadland,
other than to serve as propensity evidence or evidence relevant to “Mr. H” but
irrelevant to “Little Lou.” Because it would have been inadmissible for that
purpose, the trials of Counts I and 1T should have been severed from Counts III
and I'V. And because the evidence on Counts III and IV was overwhelming,
versus the evidence on Counts I and II which was underwhelming, Petitioner was
prejudiced by the lack of severance. If aﬁything, this case serves as a better case

for severance of counts than did the famous case of Tabish v. State, 119 Nev. 293,

72 P.3d 584 (2003). Therefore, because trial counsel did not file a pre-trial
motion to sever the trial of the counts in question, he was prejudicially ineffective.

CONCLUSION

The Court should allow this case to go to evidentiary hearing on all
grounds except Ground IV, although it is difficult to imagine what trial counsel
will testify to other than “I didn’t think of that.”

But even though the Court cannot summarily grant habeas under NRS
34.724 et. seq., the Court truly could dispose of Ground I right now as an illegal
/1
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sentence, which the Court can correct right now under NRS 176.555. Again, in
the name of justice, we invite the Clark County District Attorney to so stipulate.

DATED this E) day of Sei;ﬁf'mbff , 2014,

Respectfully submitted,

LAW OFFICES OF RICHARD F. CORNELL
150 Ridge Street, Second Floor
Reno, NV 89501

By: @%ﬁ@s@x

Richard F. Cornell
Attorney for Defendant/Petitioner
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CERTIFICATE OF SERVICE

Pursuant to N.R.C.P. 5(b}, I certify that I am an employee of
LAW OFFICES OF RICHARD F. CORNELL, and that on this date I caused to
be , deposited for mailing in the United States Mail a true and correct copy of the
foregoing document, addressed to:
Nancy A. Becker
Chief Deputy District Attorney
Regional Justice Center

200 Lewis Avenue
Las Vegas, Nevada 89155-2211

DATED this 74 day of gz;/ﬂéﬂg 2014,

/Wﬂ/} Mfﬁ/ff\%f - /;ZA/ Y

Mariaé‘; Tom-Kadlic (_
Legal Assistant to Richard F. Cornell
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THE STATE OF NEVADA, }

Plaintiff, - Case No; C212667

Dept No: X1
-vs-
FOURTH AMENDED

Iﬁ.}JIS ALONSO HIDALGO, III, ' INFORMA T)I ON

Defendant,
STATE OF NEVADA

58,
[! COUNTY OF CLARK

DAVID ROGER, District Attomey within and for the County of Clark, State of
Nevada, in the name and by the authority of the State of Nevada, informs the Court;
“ That LUIS ALONSO HIDALGO, III, the Defendant above named, having committed
the crimes of CONSPIRACY TO COMMIT MURDER (Felony - NRS 200.010, 200.030,
193.165); MURDER WITH USE OF A DEADLY WEAPON (Felony - NRS 200.010,
200.030, 193.165), and SOLICITATION TO COMMIT MURDER (Felony — NRS
199.500), on or between May 9, 2005, and May 24, 2005, within the County of Clark,
State of Nevada, conirary to the form, force and effect of statutes in such cases made and
provided, and against the peace and dignity of the State of Nevada,
V]
" ' o
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COUNT 1 - CONSPIRACY TO COMMIT MURDER

Defendant LUIS ALONSO HIDALGO, IiI, along with co-conspirators KENNETH
JAY COUNTS, ANABEL ESPINDOLA, DEANGELO RESHAWN CARROLL and
JAYSON TAOIPU did, on or about May 19, 2005, then and there meet with each other
and/or Luis Hlldago, Jr. and between themselves, and each of them with the other, wilfully,
unlawfully, and feloniously conspire and agree to commit a crlrn‘e, to-wit: the murder of
TIMOTHY JAY HADLAND, and In furtherance of said conspiracy, the Defendants and/or
their co-conspirators, did commit the act a3 set forth in Count 2, said acts being incorporated
by this reference as though fully set forth herein.
COUNT 2 - MURDER WITH USE OF A DEADLY WEAPON .

Defendant LUIS ALONSO HIDALGO, III, along with co-conspirators KENNETH
JAY COUNTS, ANABEL ESPINDOLA, DEANGELO RESHAWN CARROLL and
JAYSON TAOIPU did, on or about May 19, 2005, then and there wilfully, feloniously,
without authority of law, and with premeditaion and dellberation, and with malice
aforethought, kill TIMOTHY JAY HADLAND, a human being, by shooting at and Into the
body and/or head of said TIMOTHY JAY HADLAND, with a deadly weapon, to-wit: a
firearm, the Defendant being liable under one or more of the following theories of criminal
liability, to-wit: (1) by aiding and ebetting the commission of the crime by, dire;;tly or
indirectly, counseling, encouraging, hiring, commanding, inducing or otherwise procuring
each other to commit the crime, to-wit: by DEFENDANT Luis Hidalgo, HI and/or Luis
Hidalgo, Jr., procuring Defendant DEANGELO CARROLL to beat and/or kill TIMOTHY
JAY HADLAND; thereafter, Defendant DEANGELO CARROLL procuring KENNETH
COUNTS and/or JAYSON TAOIPU to shoot TIMOTHY HADLAND,; thereafter, Defendant
DEANGELO CARROLL and KENNETH COUNTS and JAYSON TAOIPU did drive to the
location in the same vehicle; thercafter, Defendant DEANGELO CARROLL calling victim
TIMOTHY JAY HADLAND to the scene; thereafter, by KENNETH COUNTS shooting
TIMOTHY JAY HADLAND; and/or (2) by conspiting to commit the crime of battery
and/or battery with use of a deadly weapon and/or battery resulting In substantial bodily

2 WSUPERMAN\DIGIACMSCASER OPEMPALOMINOY 80012{4.DOC
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harm and/or to kill TIMOTHY JAY HADLAND whereby each and every co-conspirator is
responsible for not only the specific crime intended, but also for the natural and forseeable
general intent crimes of ench and every co-conspirator during the course and In furtherance
of the conspiracy.
COUNT 3 - SOLICITATION TO COMMIT MURDER

Defendant LUIS ALONSO HIDALGO, Il did, on or between May 23, 2005, and
May 24, 2005, then and there willfully, unlawfully, and feloniously counsel, hire, command
or other solicit another, to-wit: DEANGELO CARROLL, to commit the murder of
JAYSON TAOQIPU; the defendant being liable under one or more theories of criminal
liability, to-wit: (1) by directly or indirectly committing the acts constituting the offense;
and/or (2) by aiding and abetting the commission of the crime by, directly or indirectly,
counseling, encouraging, hiring, commanding, inducing or otherwise procuring ANABEL
ESPINDOLA to commit the crime, ' |
/
i
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COUNT 4 — SOLICITATION TO COMMIT MURDER

Defendant LUIS ALONSO HIDALGO, III did, on or between May 23, 2005, and
May 24, 2005, then and there willfully, unlawfully, and feloniously counsel, hire, command
or other solicit another to-wit DEANGELO CARROLL, to commit the murder of
RONTAE ZONE; the defendant being liable under one or more theories of criminal liability,
to-wit: (1) by dlrectly or indirectly committing the acts constituting the offense; and/or (2) by
aiding and abetfing the commission of the crime by, directly or indirectly, counsefing,
I encouraging, hiring, commanding, inducing or otherwlse procuring ANABEL ESPINDOLA

to commit the crime.

BY

CHIEF DEPUTY DISTRICT ATTORNEY

Nevada Bar #006955

DA#OSFB0032A/dd

LVMPD EV#0505193516
CONSP MURDER;MWDW - F
(TK7)
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LAS VEGAS, NEVADA, MONDAY, FEBRUARY 2, 2009, 9:02 A.M.
PROCEEDIWNGS
(Outside the presence of the jury.)

THE COURT: You guys, before Denise reads the
indictment, just double check that she's got the right thing.
MR. GENTILE: There are twoe separate ones.

THE COURT: Right, I know, the indictments —— just
make sure because there's been a few. Just make sure she's
got the right thing.

(Cff-record collogquy)
{Pause in proceedings)
(Jury reconvened at 9:26 a.m.)

THE COURT: A1l right. The Court is now in session.

The record will now reflect the presence of the
State through Mr. Pesci and Mr. DiGiacomo, the presence of the
defendant Mr. Hidalge, Jr., with his attorneys Ms. Armeni and
Mr. Gentile, the presence of the defendant, Mr. Hidalge, IIT,
along with his attorneys Mr. Arrascada and Mr. Adams, the
officers of the Court and the 15 members of the jury.

Good morning, ladies and gentlemen. After a very
long, arduous process, you have been selected as the 15
members of our jury. In a moment I'm going to have the clerk
administer the oath to the jury. That will be followed up by
some introductory comments from me and then the opening

statements from the attorneys.

KARReporting & Transcription Services
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notepads?

And, Jeff, did you have a chance to pass out the

THE MARSHAL: They're on their chairs.
THE COURT: All right. Thank you.

All right. Ms. Husted, if you'’ll please administer

the oath to the members of the jury.

THE CLERK: Yes, Your Honor.
(Clerk swears Jjury)

THE COURT: Ladies and gentlemen, I will now take a

few minutes to talk tc you about what to expect in this case,

My comments are intended to serve as an introduction to the

trial. At the end of the trial,

I will give you more detailed

instructions in writing and those instructions will control

your deliberations.

This is a criminal case brought by the State of

Nevada against the defendants. The case is based on two

indictments. The clerk will now read the two indictments and

state the pleas of the defendants.

Ms . Husted.

THE CLERK: Yes, Your Honor.
(Clerk reads Indictment)

THE COURT: All right. Thank vou.

Ladies and gentlemen, you should distinctly

understand that the indictments just read to you are simply

descriptions of the charges made by the State against the

KARReporting & Transcription Services
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defendants. It is not evidence of anything. It does not
prove anything. Therefore, each defendant starts out with a
clean slate. Each defendant has plead not guilty and is
presumed innocent.

This is a criminal case and there are two basic
rules you must keep in mind. First, the defendants are
presumed innocent unless. and until proved guilty beyond a
reasonable doubt.

A defendant is not required to present any evidence
or prove his innocence. The law never imposes upon a
defendant in a criminal case the burden of calling any
witnesses or introducing any evidence.

Second, to convict, the State must prove beyond a
reasonable doubt that the crime was committed and the
defendant is the person who committed the crime.

It will be your duty to decide from the evidence to
be presented whether the defendant is guilty cr not guilty.
You are the sole judges of the facts. You will decide what
the facts are from the evidence which will be presented. The
evidence will consist of testimony of witnesses and documents
and other things received into evidence as exhibits. You must
apply the facts to the law which I shall give you and in that
way reach your verdict. -

It is important you perform your duty of determining

the facts diligently and consciously, for ordinarily, there is

KARReporting & Transcription Services
6

467




-

N

%]

1=

o

=}

o

oo

[

10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

no way of correcting an erroneous determination of facts by
the jury.

You should not take anything I may say or do during
the trial as indicating my opinion as to how you should decide
the case or to influence you in any way in your determination
of the facts. At times I may even ask questions of witnesses.
If I do so, it is for the purpose of bringing out matters
which should be brought out and not in any way to indicate my
opinion about the facts or to indicate the weight or value you
should give to the testimony of a witness.

There are two kinds of evidence direct and
circumstantial. Direct evidence is testimony about what the
witness personally saw, heard or did. Circumstantial evidence
is indirect evidence. It is proof of one or more facts from
which one can find another fact.

By way of example, direct evidence that it had
rained during the night would be the testimony of a witness
who said, I was outside last night and it was raining and my
hair got all wet and my shoes, got all wet.

Circumstantial evidence that it had rained during
the night would be the testimony of a witness who said, When I
went to bed last night, it was cloudy and overcast, and when I
woke up in the morning, I locked out the window and my car was
all wet and the streets and the sidewalks were wet and there

was water running down the gutter.
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You may consider both direct and circumstantial
evidence in deciding this case. The law permits you to give
egqual weight or wvalue to both, but it is for you tc decide how
much consideration to give to any evidence. Certain things
are not evidence and you must not consider them as evidence in
deciding the facts of the case. They include: Statements and
arguments by the attorneys, gquestions and cbjections of the
attorneys, testimony I instruct you to disregard, and anything
you may see or hear if court i1s not in session, even if what
you sSee or hear is done or said by one of the parties or by
one of the witnesses.

Remember, evidence is sworn testimony by a witness
while court is in session and deocuments and other things
received into evidence as exhibits.

There are rules of law which contrel what can be
received into evidence. When a lawyer asks a question or
offer an exhibit into evidence and the lawyer on the other
side thinks that it is not permitted by the rules, that lawyer
may object. If I overrule the objection, the question may be
answered or the exhibit received. If I sustain the objection,
the question canncot be answered and the exhibit cannot bhe
received.

Whenever I sustain an objection to a guestion,
ignore the question and do neot guess at what the answer might

have been. Sometimes I may order evidence stricken from the
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record and tell you to disregard or ignore such evidence.
This means that when you are deciding the case, you must not
consider the evidence which I told you to disregard.

It is the duty of a lawyer to cobject to evidence
which the lawyer belleves may not be permitted under the
rules. You shculd not be prejudiced in any way against the
lawyer who makes objections on behalf of the party the lawyer
represents.

Also, I may find it necessary to admonish a lawyer.
If I do, you should not be prejudiced towards the lawyer or
client because T found it necessary to admonish him or her.

At the end of the trial, you will have to make your
decision based on what you recall of the evidence. You will
not have a written transcript to consult and it is difficult
and time conéuﬁing for the court recorder to play back lengthy
testimony; therefore, I urge vyou to pay clese attention to the
testimony as it is given.

If you wish, you may take notes to help you remember
what witnesses said. If you do take notes, please keep them
to yourself until you and your fellow jurors go to the jury
room to decide the case. Do not let note taking distract you
so that you do not hear other answers by witnesses. You
should rely upon your own memory of what was said and not be

overly influenced by the notes of other jurors.

Do not make up your mind about what the verdict
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should be until after you've gone to the jury room to decide
the case and you and your fellow jurors have discussed the
evidence. It is important that you keep an open mind.

A juror may not declare to a fellow juror any fact
relating to this case of which the juror has knowledge. If
any juror discovers during the trial or after the -jury has
retired that that juror or any other juror has personal
knowledge of any fact in controversy in this case, that jurer
shall disclose that situation to me in the absence of the
other jurors.

This means that if you learn during the course of a
trial that you have personal knowledge of any fact that is not
presented by the evidence in this case, yvou must declare that
fact to me. You communicate to the Court through the bailiff.

During the course of this trial, the attorneys for
both sides and all court perscnnel other than the bailiff are
not permitting to cconverse with members of the Jjury. These
individuals are not being antisocial. They are bound by
ethics in the law ncot to ftalk to you. To do so might
contaminate your wverdict.

The trial will proceed in the following manner: The
deputy district attorney will make an opening statement which
is an outline to help you understand what the State expects to
prove. Next, the defendant's attorney may, but does not have

to, make an opening statement.
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Opening statements serve as an instruction to the
evidence which the party making the statement intends to
prove. The State will then present its evidence and counsel
for the defendant may cross—examine the witnesses.

Following the State's case, the defendant may
present evidence and the deputy district attorney may
cross—-examine those witnesses. However, as I have already
said, the defendant is not obligated to present any evidence.

After all the evidence has been presented, I will
instruct you on the law. After the instructions on the law
have been read to you, each side has the opportunity to
present oral argument. What is said in closing argument is
not evidence. _The arguments are designed to summarize and
interrupt the evidence. Since the State has the burden of
proving the defendant's guilty beyond a reasonable doubt, the
State has the right to open and close the arguments.

After the arguments have been completed, you will
retire to deliberate on your verdict. Jurors are now
permitted to ask questions of the witnesses. I ask that if
you have a question for one of the witnesses that you write it
down using a full sheet of note paper, then wait until all of
the attorneys have had a chance to guestion that witness,
because very frequently one of the attorneys will ask one of
your questions. Then get either my attention or our bailiff's

attention and he will get the question from veou.
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Please don't be offended if I don't ask one of your
questions. That does not mean it's not a good question. It
doesn't mean it's not an interesting question, but the
questicons from the jurocrs are governed by the same rules of
evidence that govern the questions from the attorneys. So
your question could call for hearsay or other types of
inadmissible evidence, and for that reason, I may not ask it.

That concludes my opening remarks.

Is the State ready to proceed with its opening
statement?

MR. DIGIACOMO: Yes, Youﬁ Honor. Thank you.

STATE'S OPENING STATEMENT

MR. DIGIACCMO: I told you you should have taken
care of TJ. Those are the words of Luis, Little Lou Hidalgo,
III, the son, on May 23, 2005. And at the end of this case,
one thing will certainly not be in question is what "taking
care of" means. Because on May 19th out at lLake Mead Timothy
J. Hadland was certainly taken care of. He was executed with
two shots to the head from a .38 or .357 caliber revolver.

Cn May 19th at about 11:45, a motorist rolls up on
this scene, calls the police, the police arrive on scene.
They find TJ out in the middle of the street. They find his
car still running. It's actually his girlfriend's, Paijik
Karlson's car. 1It's on the side of the road.

They find that an empty canister —— it's called a
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pneumatic tube. Most people have used that before, either at
a bank, or if you've gone to a Walgreens and done your
prescription, this is the tube that sucks through the vacuum.
They find TJ's cell phone, which becomes very important in the
case, and lying right next te the body of Timothy J. Hadland
is the calling card of the Palomino.

When the police are out there and processing the
scene, they pick up IJ's phone and they start going through it
and the very last person that they happen to see on the —-
calling TJ was an individual by the name of Deangelc. At this
point the cops have no idea who Deangelo is. In fact, they
don't even know that Paijik Karlson is down at the lake at the
campsite.

Eventually they find Paijik and Paijik tells them
that, I was here with TJ, we were camping, he got phone calls
from Deangelo, they were going to meet up over some marijuana
that -— Deangelo had some marijuana for TJ. And sc TJ drove
out to meet them on North Shore Road.

So you find out that Deangelo's an employee at the
Palomino Club so the cops think that the next best thing to do
is to go down and check cut to Paleomino Club.

The Palominc Club i1s an old time gentlemen's club
here. It has been around for decades. If any of you know
where North Las Vegas Boulevard runs into North Las Vegas,

there's a Jerry's Nugget Casino across the sﬁreet, and that's
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the Palomino Cluk that sits on the corner right across the
street.
By May of 2005, the Palomino was owned by an

individual by the name of Mr. H, the defendant, the father in

- this particular case. It is managed by his girlfriend,

Mr. H's girlfriend, Anabel Espindola, and another person who
works there and is listed as a manager of the club is Luis
Hidalgo, III, or Little Lou.

On the afternocon of the 20th, the day after the
murder, the police get ahold of Mr. H. They ask him to come
down to the Palomino Club and they ask him about Deangelo, and
he says, Well, that's Deangelo Carroll, my employee, but I
don't — I can't give you any information on him. You're
geing to have to come back later that night and talk to the ——
to Ariel, who was another manager of the club, and she'll be
able to give you the information about Deangelo. I don't know
anything about him. That's Deangelo Carroll.

Deangelo Carrcll ——- you're going o hear a lot of
testimony about Deangelo in this particular case. Deangelo
Carroll works for the Palomine Club, had been there since
September Of 2004. He has a somewhat colorful history. And
let me tell you right up front, you're going to not like
Deangelo Carroll. You are not going to believe some of what
he says, but you're not going to have to judge his credikility

because he's not a witness in this case. He's a defendant and
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you're going to hear that he's still a defendant today.
MR. ADAMS: Your Honor, may we approach?
THE COURT: Sure.
{(Off-record bench conference)

MR. DIGIACOMO: Some of the other players in this

particular case you're going to need to know about. Deangelo

Carroll is actually a full-time employee. You'll see that he
has employee records at the Palomino. He's got a work card
for the Palominc. Now, what Deangelo Carreoll does, he's a
little bit of a jack-of-all-trades. He does a little bit of
this, sometimes he'll take over the DJ both when the DJ booth
needs someone to work out for it. But a lot of the time he
uses a white Chevy Astro van to do what's known as prometing
for the Palomino Club.

The Palomino Club's not down in the area where all
the other strip clubs are in Las Vegas, so they rely heavily
on cabs, and you've heard something about this in jury
selection, to bring their customers to them, to the Palominc
Club. And then those cab drivers get tipped out. The way it
kind of works is a cab driver rolls up and he's got two people

in his car. The doorman writes down two on a little sheet of

paper, gives 1t to the cab driver. The cab driver drives

around back and there's a cashier back there who then pays out
the tip to the cashier and then those two people who got out

of the cab pay at the front door to get into the Palomino
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Club.

Well, in order to provide information to the cab
drivers as to the payout and to get more people to come up
there, they have Deangelc Carroll going out and passing out
flyers. BAnd there's actually a list of information to give to
the various cabk drivers. And he enlists the help of two
individuals, two kids basically, Jayson Taoipu and Rontae
Zone.,

Jayson's 15 or 16 at the time; Rontae's barely 18
years old. And they go cut and Rontae and Jayson aren't
employees in the true sense of the word of the Palomino Club.
They get tipped a certain amount of money at the end of the
night for doing —-- passing out this paperwork.

The last person you're going to need to know about
is an individual by the name of Xenneth Counts or as you're
going to hear him repeatedly referred to in this case as KC.
He's the shooter. He's ultimately the person that Deangelo
Carroll goes and gets to go out to the lake with him, with
Jayson and Rontae in the car, and he's the person who actually
gets out of the car and fires twice into the head of Timothy
Hadland.

S0 what are you going to know? First you're going
to know about May 19. I already told you Deangelo's using
that white Chevy Astro van to go promote for the club and he

has the two kids Jayson and Rontae with him. Well, during the
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daytime he starts telling Jayson and Rentae that Mr. H, the
owner of the Palominc Club, wants to do something to an
individual. He wants to hurt an individual. He wants —— as
one of them puts it, he wants to put out a hit on one of the
individuals, that he wanted somebody, quote, taken care of.

And Jayson, you will hear, says, Yeah, I'm down with
that. I'm good. And Rontae says, Woe, hey. And what Rontae
will tell you is, hey, Deangelo, I thought he was talking big,
I didn't really believe him. But essentially Rontae says, I
don't really want to be involved.

Deangelo Carroll deces give Jayson a .22 caliber
revolver —- semiautomatic firearm, and he attempts on at least
one occasion to give Rontae the bullets. They go out that day
and they actually do some promoting, Jayson, Rontae, and
Deangelo. And sometime in the evening hours they're back at
Deangelo Carroll's house when Little Lou, the szon, calls and
tells them to come back to the ¢lub. And when he tells them
tc come back to the club, he tells them to bring some baseball
bats and trash bags.

And at that point you will hear from Rontae Zone
that when Deangelo Carroll gets off the phone he tells them,
Hey, we've got to go back to the club. We need to bring the
baseball bats and the garbage bags. And at that point they
drive to the club.

When they get to the club, Deangelo Carroll goes in
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the club. When he comes out of the club, they get in the car.
They drive over to E Street, which happens to be Kenneth
Counts' house. Deangelo Carroll goes in the house. He comes

out of the house with Kenneth Counts. He's dressed in black

and he's wearing gloves.

They get in the van and they all start heading out
towards Lake Mead. As they're driving out there, Deangelo's
calling TJ back and forth about having marijuana for him. TJ
eventually agrees toc meet Deangelo.

During the trip, as —-— 1if any of you, if you head
out towards —— out towards Lake Mead, as you get out towards
those mountains, and there's a little guard shack out there as
you go pass into the Lake Mead area there, well, right about
there is when you start having some severe cell phone
problems. And what you will learn is that Deangelo has to
keep looping back dnd forth because he's losing cell phone
coverage. And he does it on a couple of occasions. He passed
by that guard shack.

During this trip you'll hear that there's a phone
call from Anabel to Deangelo and eventually when they arrive
at the lecation you'll hear that there's some conversation
with TJ. TJ gets out of the car and he's kind of walking
towards the car. Kenneth Counts slides cut of that side door.
And you've already seen what he does to TJ.

Once they —— the murder occurs, Kenneth Counts jumps
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back in the car and they drive off. The van does a U-turn,
drives directly back to the Palomino. At first Deangelo
enters the Palomino and then KC enters the Palomino and
eventually KC exits the Palomino first. And there will be
some discrepancy as to whether it's 5,000 or $6,000, but he
gets —— he has $6,000.
Jayson and Rontae, they're in the van and they see
KC leave the Palomino in a yellow cab. Eventually Deangelo
comes out of the club. They take the van. Deangelo punctures
the tires on the van because they're afraid they might have
driven over some blood or something that would link the van
back to the murder scene and they throw the tires away and
they get new tires.
What you will learn when the cops check out the

Yellow cab story —— let me back up for just a second as to how
we get there. That morning Jayson, Rontae, and Deangelo go
and have breakfast. There's some time period during the day
on the 20th, and eventually at 7:30 at night when the police
are ét the Palomino Club, you will learn that Deangelo Carroll
walks into the Palomino Club. They stop Deangelce. They talk
to him a few minutes. He agrees to come down to the policé
station and what proceeds from there is a lengthy interview.

| At the end of that interview, they take Deangelo
Carroll and his vehicle and they drive him home. And when

they get home, they find Rontae Zone in Deangelo Carroll's
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house. They ask Rontae toc go with them. Rontae comes out of

the house. He goes down to the police station. Most of what

T just told you about what happened during the days of the

19th and the 20th you're going to learn from the interview
that was given by Rontae Zone that night and the testimony
he's going to give to you.

And he indicates that KC took a yellow cab. The
cops were able to identify KC at Kenneth Counts. They start
searching and, low and behold, what do they find? They find a
trip sheet from yellow cab. On the back of the trip sheet at
12:00 o'clock in the evening, this is the early morning hours
of the 20th, 12:26 to 12:31, a pick up at the Palomino. And
what you'll hear about this is the person tells them they want
to go to 513 Wyatt. And what he says is initially the person
only has hundred decllar bills and he says he can't change
hundred dellax bills. He sends him back in the club to get
change.

He indicates that an African male adult gets back in
his car, tells him 513, and as he's driving him over to 513,
he asks him to get out at 508. 5o that's why the cab driver
notes down 508 because he didn't get out at 513. And the cab
driver watches the individual not go into 508, but actually
walk behind it. And what you'll learn in this case, that's
Kenneth Counts' home.

Based upon the interview with Rontas and the other
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information that they've gathered, the police want to go
loocking for Kenneth Counts. As the SWAT team comes down Burns
Avenue tThere at the corner of Burns and E Street, Kenneth
Counts runs from his home into his aunt's home across the
street, and the cops eventually get a search warrant and have-
to pull Kenneth Counts out of the attic of that homne,

When they do a search warrant on that home, they
find VIP cards in the name of —— or from the Palomino. They
have fingerprints from Kenneth Counts on them., They have
fingerprints from Deangelo Carroll on them.

After they got the shooter into custody, the police
actually —— because they had been up 72 hours —- sleep on the
22nd, but on the 23rd they put what —— a surreptitiocus
recording device on Deangelo Carroll and they send Deangelo
Carroll into Simone's Autoplaza. And the reason that they
send him in there is that Simone’s Rutoplaza is also owned by
Mr. H. And there's an office there that he has as well as
Anabel Espindcla as well as Luis Hidalgo, I1I, actually lives
in room six, the back room of this place.

You're going to hear these recordings and there's
some things you're going to need to know about these
recordings. First and foremost, there of terrible quality.
The reason being this, it's a surreptitious redording device
that's placed on Deangelo Carroll so you can actually hear

kind of like his clothing rubbing against it, but then you're
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also going to hear the whispering of the coconspirators during
the entire recording.

And eventually when they get this recording off of
Deangelo Carroll, they can hear certain things, but it's of
poor quality and it eventually gets sent to the FBI and it
also gets sent to an independent agency in Tolede, Ohio and
what you'll eventually hear is an enhanced version of the
recordings.

None of the statements are going to be changed, but
some of the background noise and other things. So you will
have the original poor quality, you will have the enhancement.
And I'm going to tell you right now you're not goling
understand every word. You'll prebably get about 20 percent
of the words after you listen to it over and over and over
again. But one thing is going to be a hundred percent clear
when we're done, that the order was given by Mr. H, Luis
Hidalgo, III, was involved in it and that the order was to
Eill Timothy Hadland.

You will also hear a second recording that occurs on
May 24th and since —-— at some point you're going to need to
hear these recordings. You're going to need to hear them on
multiple occasions. I'm going to play portions of them for
YyOou NOow.

Ms. Olsen, can you flip to the —-

(Tape being played.)
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MR. ADAMS: Your Honor, we have an cbjection to
the —-

THE COURT: Okay.

MR. ARRASCADA: May we approach?

THE COURT: Yeah. Approach on this.

(Off-record bench conference)

THE COURT: Ladies and gentlemen, just so you know,
the transcript was prepared by the State. It is not going to
be evidence in the case. It's something that they're offering
you to guide you in listening to the tape. The contents of
the transcript are disputed. And again, it won't be evidence.
What will control is your hearing and interpretation of what
is on the tape, nct any transcript.

Is that — anything else? All right.

Now go on, Mr. DiGiacomo.

{(Tape continues)

MR. DIGIACOMO: And the tape goes on for longer than
that. There's actually about another five minutes of
conversation that you'll hear.

Let's talk a little bit about what you heard on that
tape. HNever take a single pilece of evidence to try and find
out the answer to a complex story, but this is a very good
piece of evidence to find out --

MR. GENTILE: Objection. Argument.

THE COURT: Sustained.
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MR. DIGIACCMO: Let's talk about certain things.
When you first heard that, what went through your mind is that
13 minutes and 30 seconds Deangelo Carroll makes a statement
to Little Lou that says, What are you worried about? You had
nothing to do with this. At the end of this case, I'm going
to suggest to you that that statement doesn't mean he had
nothing to do with the case. That statement means that
Deangelo Carrolil knows nothing about conspiracy law and you
will hear what the meaning of that statement is.

So as you sit here today, ask yourself what he meant
at 22:15 when you heard Little Lou say, Wext time you do
something stupid like this, I teold you you should have taken
care of TJ. And then ——

MR. ADAMS: Objecticon to that, Your Honor. That was
not in the transcript.

THE COURT: That's sustained. Sustained.

MR. DIGIACOMO: Sorry. I wasn't allowed to tell
them what it's going to say?

THE COURT: Well, just go on, Mr. DiGiacomo.

And ladies and gentlemen, I'll just remind you, as I
saild in the opening, this is the State's impression or —— of
what the evidence will be. At the end of the day, it's what
you recall of the evidence and what you yourselves hear in the
tape.

Go on.
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MR. DIGIACOMO: Thank you.

I won't tell you what it says. Let's listen to it
again.

MR. ARRASCADA: Judge, now this is getting —

(Tape being played.)
MR. ARRASCADA: Your Honor, we want to object —
THE COURT: Hew much are you going to play,
Mr. DiGiacomo?

MR. DIGIACOMO: Just that whole —

MR. ARRASCADA: Your Honor, we're raising an
objection that's argumentative.

THE CQURT: All right.

MR. DIGIACOMO: Argumentative?

THE COURT: Well, it was —— you can play a little
bit more. It is getting argumentative.

MR. DIGIACOMCO: And you'll haﬁe that tape back
there, 22:15. Write it on your note pads because when you're
back there, you're not going tc have the transcript. And do
it in Real Player, by the way, because if you play it in a
different player on the computer, it actually —— the time will
be slightly off, but 22:15.

In addition to what you will learn during the course
of the time periocd, what else he's talking about is, How do
you know this guy KC, that the conspirators are upset that he

used somecne else as opposed to doing it himself, and you'll
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also hear that thev are upset that he had those two kids in
the car who could pinpoint exactly where he was.

What else you also heard that should give some ——

MR. GENTILE: OCbjection to what they heard. He can
talk about what thev're going to hear.

THE COURT: Right. That's sustained.

MR. DIGIACOMO: What else you're going to hear on
this tape — well, first of all, there's nc question that Luis
Hidalgo, II1, wants Rontae and Jayscon killed. There's no
questicon that he wants KC to do it first, and then after he's
told that KC ish't the person who could do it because — well,
Deangelo knows that KC's in jail, but as he tells them that
he's not going to be able to find KC, that he gives them a
hottle of Tanquerae, and ycu're going to hear that Deangelo
Carroll leaves that —- Simcne's Autoplaza with a bottle of
Tanquerae. He wants rat poisoning in it. And even when
Anabel Espindola tells Luis Hidalgo, III, rat poisoconing’'s not
going to work, his response isn't, You're right. It's, You
know what you've got to do.

What else you heard, which caused the recording to
occur on the next day, was ——

THE COURT: We'll hear.

MR. DIGIACOMO: —— what Anabel Espindola said.

MR. ARRASCADA: Your Honor, again, objecticon. This

is argument.

KARReporting & Transcription Services
26

137




'_\

%]

w

e

o

jopt

-]

oo

N3

10

11

12

13

14

15

1o

17

18

15

20

21

22

23

24

25

THE COURT: All right.
MR. DIGIACOMO: Rephrase.

What you're going to hear is her statement which

caused the second recording. On there you heard her make a

statement, something to the effect of, What we really wanted

for him was to be beat up, not M F'ing dead. And based upon
that, the cops decided that they needed to send Deangelo back

up a second day.

And you're going to hear a recording from May 24th,

once again at Simone's, once again with Anabel and Little Lou

on the recording in which the discussion is had about what the

actual plan was.
{(Tape being played.)
MR. DIGIACOMO: You'll learn that that device 1is

left in the bathroom for 28 minutes and it's dead recording

until Deangelo puts it back on himself and he walks out of

that club on the 24th. You will hear ——

And, I'm sorry. Ms. Clsen, can you switch it back

THE COURT: You know, while she's deoing that, how

much more do you have, Mr. DiGiacomo?

MR. DIGIACOMO: Ten minutes, maybe.
THE COURT: All right. I'm sorry. Go on.

MR. DIGIACOMO: You will hear and you heard a

discussion about a lot of things. One of the things you will
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learn during this time period is that Luis Hidalgo, Jr. is
inside Simone's club. Surveillance on that club puts him
inside the club on that date and shortly after the

23rd recording is done, sees him leaving with Anabel
Espindola.

The next day, once again, he's surveilled. He's in
that place. And eventually Luis Hidalgo, on the 24th, Jr. ——
III, winds up leaving and the cops come into contact with him
and arrest him.

He was the person who was supposed to opeﬁ.the
Palomino Club that night, so about 5:00 o'clock when the
dancers are standing outside the door and they can't get in,
they start calling Anabel and Mr. H. And you will hear about
Anabel and Mr. H leaving Simone's on the 24th together and
then they're pulled down and then Anabel Espindola is
arrested.

After that time period, a search warrant 1s executed
on the evening of the 24th on Simone's Autoplaza. During the
course of the execution of the search warrant there's a lot of
items of evidence found, but‘one of them was a note, Maybe we
are being surveilled, keep your mouth shut.

When this case first started out and Mr. H was not a
defendant in the case, an exemplar was taken from Luis
Hidalgo, III, to see if he wrote that note. A forensic

analyst was able to conclude he's not the author of that note.
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Eventually, later on when you hear about the arrest
of Mr. H, an exeﬁplar'is taken from Mr. H and the forensic
analyst was able to say to a reascnable degree of scientific
certainty that Luis Hidalgo, Jr., the father, wrote that note.

In addition, there's an execution of a search
warranf at the Palomino Club as well and there's documents
related to the fact that TJ was an employee there, Deangelo
Carrcll and everything else.

You also heard a discussion abeout cell phones. Each
one of these individuals had a cell phone and you will learn
about their number. Mr. H has kind of got a green border
there, and I did that to help you follow along with some of
the colors. Luis Hidalgo, III, has paint. Anabel's is
purple. Deangelo's is yellow and so is Kenneth Counts, and
I'11l tell you about that in a minute, why.

Now, everyone at the club has Nextels. There's two
ways to work a Nextel. I den't know if any of you guys have a
Nextel. There's Nextel regular, you talk on the phone. When
that happens, you do just like a normal telephone calls.
There's cell site coverage and you can learn the cell site
information about where everybody 1s that's talking regularly
on the phcne. The Nextel's also have a walkie-talkie function
where they can just chirp back and forth and do direct
connects.

Deangelo Carrcll's Nextel telephone only does direct
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connects out of the Palomino. So if you're going to have a
regular telephone conversation with Deangelo Carroll, it
either has to be on a different cell phone or it has to be on
his home phone. And you'll learn during the course of this
case (702)643-0842 is Deangelo Carroll's home phone.

On May 19%th of 2005, he calls Anabel Espindola's
phone on two occasions, one at 5:00 o'clock and cone at 7:30.
You're also going to see that at 7:42 p.m. Little Lou calls
Deangelo Carroll's home. And when there are cell site
information, this is an actual telephone call, those are
minutes. So they talk for over a minute, Little Lou and
Deangelo Carroll.

And I submit to you that at the end of this case the
evidence is going to show that that phone call is the phone
call where he tells Deangelo Carroll to come to the club with
the basebkall bats and the garbage bags.

Then you'll see the time period of the murder. This
inbound/outbound is actually a cell phone, and all of these
are direct connects. You're going to see direct connects
between Mr. H and Anabel. At one part you're going to see
Deangelo Carrell and Anabel Espindola direct connects, Mr. H
and Anabel direct connects, Deangelo Carroll and Timothy
Hadland, who still had his Palomino cell phone, Nextel cell
phone. These right here and then this call right here,

You heard during the course —— or you will hear
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during the course of those tapes that a regular phone call
Deangeloc Carroll can't make. You heard that discussion — or
you will hear that discussion about the son and calling his

wife. As it turns out, you will hear the testimony about how

“there was problems with the connections and eventually there's

an actual regular phone call made inbound to Kenneth Counts ——
I mean, inbound to Anabel Espindola, 1.4 minutes.

And the cops run down the phone number, which just
happens to be Kenneth Counts' cell phone. Deangelo —— you
will find that Deangelo Carroll borrowed Kenneth Counts' cell
prhone so he could have a regular conversation with Anabel
Espindola shortly before the murder of TJ Hadland.

You keep following those and you'll see that at
12:24 Mr. H calls Anabel and Anabel calls Little Lou. And
interestingly, at 1:48 a.m., Mr. H direct connects with
Deangelo Carroll,

Eventually, you will hear froﬁ.Anabel Espindola.

Ms. Espindola was arrested on May 24th of 2005, She sat in
jail and, in fact, is still in jail for the better part of
three years and ultimately reached a resclution with the
State. And you will hear her story. And at the end of this
case you will be instructed on the law and you're not going *to
be aszked to find what crime she committed, but when vyou read
that law, the evidence is probably going to show you that she

committed second degree murder.
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She enters a plea to what's known as voluntary
mansiaughter with use of a deadly weapon, one step down. And
she remains in jail to this day and she's going to tell you
what she knows about this crime.

She's going to tell you that on the morning —— ox
during the daytime on May 19th of 2005 she received a phcne
call from Deangelo Carroll Jjust like the phone records show,
that during the course of thét phone call Deangelo Carroll
started telling her about TJ and TJ's talking bad about the
club. And she'll explain to you a little bit about the club.
The club was once owned by Jack Perry. He eventually had to
sell the club. He sells it to a Dr. Simon Sturtzer,
(phonetic} who's a close friend of Mr. H; and eventually
Mr. Sturtzer's getting such bad press because he's a doctor
that he wants a partner and he wants to go silent and Mr. H
becomes that partner.

Dr. Sturtzer still gets paid 510,000 a month even
after Mr. H takes over the c¢lub, and the club's not making
that much money to cover the nut every month that they have to
pay Dr. Sturtzer. And Simcone's isn't doing that much either.

Sﬁe will tell you that after she receives the phone
call from DPeangelo Carrcll, she's in the house -- or she's in
the —— Simone's Autoplaza with both Luis Hidalgo, III, and
Mr. H. And the cell sites from their phone records will

confirm that fact. She will tell you that she told them what
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Deangélo Carroll had told her and that the two of them started
an argument and during the course of that argument Luis
Hidalgo, III, said to his father, You're never going to make
the kind of money that Rizzalo and Gallardi do.

For those of you who don't know, Rizzalo was the
owner of the Crazy Horse ITI, here.in town, and Gallardi was
the owner of Cheetah's and I think Jaguar's as well before his
legal troubles. &nd he says —— Little Lou says, you know, you
won't even have this guy beat up, Rizzalo had a customer beat
up whe wouldn't pay. And this argument ensues in which Little
Lou finally leaves the club. And, in fact, when you look at
his cell phone records, he's hitting off a cell phone tower
between Simone’'s where he left after this argument and when he
gets to the Palomine Club where that phone call was made to
Deangelo Carroll.

Anabel will tell you that Mr. H was stewing. He
wasn't happy about the conversation. He was mad. He was
sitting outside her office. And she'll say that eventually
sometime after 7:30 or 8:00 o'clock she and Mr. H drove to the
Palomino Club. She'll tell you that once she got there, she
went into the office like she always does and she remained in
the office. And then eventually Mr. H and Deangelo Carroll
walked into the office —— or Deangelo Carroll knocked on the
door, him and Mr. H had a short conversation. They walked out

the door.

KARReporting & Transcription Services
33

A

P




10

11

1z

13

14

15

16

17

18

19

20

21

22

23

24

25

A short time later, Mr. H came back into the office,
asked her to step to the back area away from an individual by
the name of PK, Pilar Handley (phonetic) and she said, Go call
Deangelo and tell hiﬁ to go to plan B. She'll tell you that
she went to the back. She couldn't direct connect with him.
She kept clicking back and forth and eventually was able to
get a land line connection with him, just like the phone
records will show you.

And during the course of that conversation he was
saying stuff about, But we're alone, and she says, Logk, Mr, H
wants you to go to plan B, go to plan B. She'll tell you that
after that phone call and her conversations with Mr. H,
Deangelo Carroll came back to the c¢lubk, that he came into the
office, that he said i1t was done and Mr. B ordered her to give
him five. She says five what? He says, $5,000.

She'll tell you that she went and got the cash and
she put it on the table and Deangelc Carroll walked cut of the
room. She'll tell you that the next day or_the day after, on
Saturday, she went to Luuis Hidalgo, Jr. After having his
conversation with the police that evening of the 20th, was
concerned, he was upset.

And so they called their lawyer and eventually
talked to an individual by the name of Jerome DePalma. And
the next day, on Sunday, their usual lawyer, Mr. Gentile, flew

back into town and they had a meeting with him on that day.
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She'll tell you that at the end of that meeting she was
instructed in the presence of Mr. H not toc have conversations
with Deangelo Carroll, that he could be wired.

And she'll tell you that later that night she left

and despite the warning that she was provided, Mr. H was

upset. He was scared as to what Deangelo Carroll was golng to
do and he asked her to have a conversation with Mr. Carroll,
And when you listen to that recerding, what you will find or
what you will hear is exactly what she's saying. You and Luis
have to stick together. You and Luis — Luls's in a panic.
Even his own son admits Luis's the perscn in the panic.

And she'll tell you that during fthe time period of
that wire, Mr. H was inside the place. You will also hear
that the next day ncbody teold Deangele to come down there. He
just goes walking in. And when he walked in, she had a short
conversation with Mr. H. She talked to him. And then you
heard her -- hear her leave the room and you will hear that
she talked to him and he ordered her to give Deangelo Carroll
more money. She then left and gave Deangelo Carroll more
money. He left and eventually she was arrested in this case.

Ladies and gentlemen, at the end of this case, while
it's complex, while it's complex conspiracy law and you're
geing to have a lot of law provided to you related to the
elements of the case, there's going to be simply no conclusion

cther than Mr. H gave the order that his son encouraged the
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order and that ultimately they're responsible for the death of
Timothy Hadland.

Thank you.

THE COURT: All right. Thank you, Mr. DiGiacomo.

Ladies and gentlemen, we're just going to take a
qﬁick ten-minute break until 11:00 o'clock. You are reminded
that during this break you're not to discuss this case or
anything.relating to the case with anycne else. You're not to
read, watch, listen to any reports of or commentaries on any
subject matter relating to the case and please don't form or
express an opinion on the trial.

If everyone would please put their notepads in there
chairs, and I do need to remind everyone when you are in the
building, please make sure that you're wearing your blue
Department XXI jurors —— jury badges. The reason for that is
so that people immediately recognize you as jurors and don't
inadvertently discuss the case or something like that in your
presence.

So if all of you will please put your notepads in
your chairs and follow Jeff through the double doors, we'll be
back in session at 11:00.

(Court recessed at 10:52 a.m. until 11:02 a.m.)
{Outside the presence of the jury.)
THE COURT: Go ahead.

MR. ADAMS: Thank you, Your Honor. During the
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State's opening, we approached the bench ——

THE COURT: Yeah. The first cbjection was
referencing Mr. DiGlacomo's commenting on the state of the
case against Deangelo Carrcll, which I told him to move on. I

didn't sustain the objection. I should have, but it is what

it is.
MR. ADAMS: Yes, ma'am, we objected and said that —
THE CQOURT: But then he did -- for the record, he
did move on.after -— there's probably not going to be any

evidence of what Deangelo Carroll did or did not do. But
anyway, he moved on from that and tock another —— moved on to
something else 1s what I'm trying to say.

MR. ADAMS: Yes, ma'am. We objected on the grounds
of hearsay and prejudicial effect and lack of relevance and
the Court owverruled.

We do at this time raise a continuing objection to
the State eliciting that information from any witness in the
case as Deangelo Carroll's status of incarceration at this
point\in time is irrelevant to the trial of these two
defendants.

MR. DIGIACOMC: Judge, it's not irrelevant. As you
heard them say at the bench, the police made a deal with him.
The police made no deal with him. He offered to wear a wire.
They took him up on that wire. We have never used —— we have

never provided him a deal.
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—,
—

THE CQURT: Yeah. Here's the ——

MR. DIGIACOMO: He's charged and that's going to
become relevant if they're going to start —-

THE CQOURT: Right. If they start —

MR. DIGIACOMO: —— guestioning that.

THE COURT: I mean, obviously we can't get into the
Kenneth Count situation. Anyone who testifies —— so it kind
of creates an inccomplete or haphazard picture. Anyone who
testifies, obviously, you can get into what they were offered
and anything like that. Deangelo Carrcll isn't going to be
testifving, so I don't know how it's going to come in. But if
the defense tries to make an issue that there was a deal and
he got a benefit from this, then certainly that opens the door
and the State can get into, Oh, no, there was no benefit. We
didn't favor this defendant over any other defendant. So I
think then it would become relevant.

MR..ADAMS: Correct. And we had a second objection
regarding the transcripts. Mr. Arrascada—-—

THE CCOURT: Right, which was sustained, and they.did
not use the ——

MR. ADAMS: I believe that was —

THE COURT: -— they did not use the offending — or
the question part of the transcript which referred to TJ.
That has been rédacted by Mr. DiGilacomo. He informed the

Court of that at the bench and then was allowed to go forward
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and any reference te the disputed part was sustained and
Mr. DiGiacomo then did not reference it but told the jury to
listen for themselves or something to that effect.

And I also would address there had been previously a
Batson challenge made. There are two African Americans on the
regular jury and bne African American is the second alternate
in Chair No. 7.

MR. DIGIACOMO: And first alternate, we still don’'t
know the answer to.

ME. GENTILE: Your Honor, it's taking us a bit of
time to get set up, but I believe ——

THE COURT: That's fine.

MR. GENTILE: I apologize to the Court,

MR. ARRASCADA: Judge, on the transcript issue,
could we just request that throughout the trial if the
transcript is brought up that the limiting instruction be
provided to them contemporaneously?

THE COURT: That's fine.

MR. PESCI: Judge, we'd ask for that for the
defense's version as well.

THE COURT: Right. Anyvtime they reference the
transcript, I'll just remind everyvone they won't have copies,
it's not evidence, and it's disputed and ié merely being given
to aid them in listening to the tape, let their own — you

know, something to that effect. Their own hearing of the tape
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is what controls.

In response, Mr. Arrascada and Mr. Adams, the JAVS
people are going to come up at the break and try to set
something up so that you can see a monitor as well. Sc they
don't know if they'll be able to do it, but they'll try.

I think an hour's cptimistic.

MR. GENTILE: I agree.

THE COURT: I'm not going to interrupt you, but as
soon as you're finished, we'll take our lunch break.

MR. DIGTACOMO: So if he gets teo 12:15, that's 1:15,
and they said that -—-

You're still going te have about a half hour,

Mr. Adams?
THE COURT: 40 minutes.
MR. ADAMS: I'm going to be 45.
(Off-record colloguy)
THE COURT: All right. Bring them in.
(Jury reconvened at 11:07 a.m.)

THE COURT: All right. Court is now back in
session. The record will reflect the presence of the State,
the defendants, their counsel, the officers of the Court, the
members of the jury.

Mr. Gentile, are you ready to proceed with vour
opening statement?

MR. GENTILE: I am, Your Honor.
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THE COURT: All right. Thank you.
MR. GENTILE: Thank you.
DEFENDANT HIDALGO, JR. OPENING STATEMENT

MR. GENTILE: Good morning. When we stood up to
givé you that brief overview of this case, what now seems like
a long time ago, remember, I said to yvou that the bottem line
was that Luis Hidalgo, Jr. didn't know anything about anything
that happened in this horrible tragic death of Timothy Hadland
until after it happened. Thus, the theme of this case.

Everybody in this jury has said that, certainly
everybody has heard it, we have all experienced it, and it is
what this case is about. Over the next hour or 50, to be
honest, I'm going to talk to you about what the facts will
show. I'm goling to identify for you some i1ssues that will
arise in this case so that when you hear the facts as they
come in, you can kind of have a road map, some sort of a way
of putting the facts as they come in into context for the
decision that you're going to be asked to make when this is
all over with, but what I would like you to remember
throughout —— those thiee words and three others —— consider
the source, also something that I'm sure most of us have
either heard in our life -~ maybe our mother said it to us,
and most of us have said it in our life.

This is a conspiracy case and the three questions

that youn're going to be asking yourselves as the evidence
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comes in in this case, the first one is, what's conspiracy?
Now, understand something, only the judge can instruct you on
the law. That is her exclusive province and role in this
case. _None of the lawyers, no matter how much we've worked
with the law or how little, can talk to you about what the law
is. At the end of the case, the judge is going to instruct
you what the law is and then we'll be able to argue with those
instructions before yﬁu what the facts show as it meets the
elements of the law.

But in simple terms, conspiracy's an agreement.

It's an agreement to do scmething illegal. And obviously it
has to have a starting time's, and a stating time's no
different than any other starting time of any other agreement .
When two people, at least two pecple, get together and they
talk to each other and they agree to do something, you have a
conspiracy. Other people can join that same conspiracy later.
They can agree later on to éccomplish the objective of that
conspiracy. But like anything else, a conspiracy has to have
an end.

And at the end of this case, the judge is going to
instruct you as to when a conspiracy ends, but obviously if
the objective of the conspiracy has been completed, you can't
very well join a conspiracy to accomplish that goal. It's too
late to do that and that's why we get back to timing 1s

everything. As you listen to the Facts as they come into this
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case, keep that in mind.

It's going to be critical. Time lines are going to
be critical in this case for you to reach a just and correct
decision.

The judge will instruct you at the end of the case
that if you did not Jjoin a conspiracy before its objective has
been reached, then while you may be responsible for some
things that you did do, you're not responsible for the
objective of that conspiracy. And that makes sense.

Another theory in this case that the State has ——
and by the way, everyﬁhing is —— everything that comes into
this case with resgpect to Luis Hidalgo, Jr., who you will
referred to as Loule and ycu will hear referred to as Mr. H by
people that have been calling him that his whole life,
everything is governed by this document. This document is
called an amended indictment. And as the judge said, it's
nothing more than a piece of paper that kind of puts on it
what the charges are so that you can have some guidance.

You don't come into a courtroom to decide whether
you like a guy or not. You don't come intoc a courtroom to
decide whether he's a bad guy or not, whether he did something
right or did sométhing wrong. You come inte a courtroom to
determine whether what's on this piece of paper has been
proven beyond a reascnable doubt.

And in this case —— Mr. DiGiacomo said that this is
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kind of a complex case, and he's right. And the reason that
he's right is because it charges two Counts. It charges a
conspiracy to commit murder, an agreement to commit murder,
and then by its language, it incorporates by reference Count
2, which is the murder count.

In Count 2, it has.four different theories about how
the murder may have been committed.

MR, DIGIACOMO: Judge, I apologize. I gave him some
leeway, but one, it's argumentative; and, two, it's not proper
opening.

MR, GENTILE: Your Honor, we're entitled to discuss
issues at this point and then go into the facts.

THE COURT: All right. Well, you're kind of on the
line, but —-

MR. GENTILE: Thank you.

The second of those thecories is called aiding and
abetting, and so one of the things you're goling to be
wondering throughout this case is what is aiding and abetting,
Well, aiding is a word that you use all the time. Abetting,
most liking, isn't. 2And it has nothing to do with going tec a
sports book. Okay.

What you're going to be instructed at the end of the
case is that, in simple terms, it means helping somebody or
encouraging them or hiring them, even, to do something before

it's done. If it's already done, it's too late; thus, timing
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is everything in this case.

and sc now I want to get into the second thing that
we talked about, and we're golng to get into the.evidence,
what the evidence will show. And the second thing we talked
about is consider the source. As you hear witnesses testify
in this case, I'm going to talk to you now about what evidence
you're going to hear about the credibility of those witnesses
s0 that you know before you hear them. And when we're talking
about consider the source and we're talking about credibility,
we're talking about believability. That's what it means. And
we deal with it in our everyday lives.

This man is Deangelo Rashaun Carroll. As
Mr. DiGiacomo says, he is not going to call him as a witness
in this case. T cannot call him as a witness in this case and
50 you're going to hear from this man, but you're going to
hear from this man through what other people say he said in
their presence.

Now, there's going to be some objections as to
whether you should be able to hear that or not, and you're
going to hear me say "hearsay,”" but that's the Judge's call.
But because he 1sn't coming into this courtroom and he isn't
going is to be sitting over here, we're not going to be able
to cross—-examine him.

The law does provide and our procedure does provide

another way of coming close to that, addressing his
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credibility. Mr. Rontae Zone, most likely, will testify in
this case. He is another source. Mr. Carrcll, of course, is
a source of informaticn even though he's not coming in here.
Mr. Zone is going to testify about things that he heard

Mr. Carroll say. We will be able to cross—examine Mr. Zone
and we're going to get into what the evidence will show with
respect to him in a bit.

Jayson Taoipu, I do not know if the State is going
to call him as a witness. If the State calls him as a
witness, we will have an opportunity to cross-examine him. If
the State does not call him as a witness, then we'll have to
see whether something he said before or somebody that said
sométhing to him comes intc evidence.

The first thing T want to talk about in terms of
what the evidence is going to show as far as the
believability, the credibility of these witnesses deals with
something simple. Right now you're looking at me and you're
listening to me, I hope. That's called perception, right?
You are perceiving me at this moment. Most of you are sober,
maybe all of you. That's a joke, After you perceive me
today, an hour from now, you may forget what I said. & week
from now, you may forget. A year from now, you most
definitely won't remember. And so let's address that with
respect to Mr. Carroll.

What is the evidence going to show about

KARReporting & Transcription Services
46

{077




-

jon}

10

11

12

13

14

15

16

17

18

12

20

21

22

23

24

25

Mr. Carroll's perception and his memory? Well, we won't be
able to show anything about his memory because the man's not
going to be in here, and so we won't be able to cross—examine
him with respect teo that, but we will —-- you will hear ——

MR. DIGIACOMO: I apologize, Mr. Gentile,

May we approach?

THE COQURT: Yeah.

{(Off—recoxrd bench conference}

MR. GEWNTILE: We were talking about memory. Now
we're talking about perception.

Go back to perception and memory, please. There we
go. Okay.

Mr. Carroll —— I can't do this technology stuff
myself.

Mr. Carrcll —-— you are going to hear testimony in
this case that on the 19th of May, 2005, Mr. Carroll was
smoking pot all day. You're going to hear evidence in this
case that on the 1%th of May, 2005, Mr. Carroll was using
cocaine and s¢o keep that in mind. You're going to have to
wait to hear that, but yvou will hear it and that is something
you are entitled to use to determine perception.

With respect te Mr. Zone and Mr. Taoipu, you're
going to learn that Mr. Zone and Mr. Taoipu were smoking pot
with Mr. Carroll all day and that's something that you can

take into consideration.
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Anabel Espindola. Anabel Espindola's perception -—-—
there will be no evidence in this case that she was somehow
under the influence of anything, at least I deon't think there
will be, but what you're going to find out is that it teock 33
months before she said anything to anybody similar to what she
is saying here in court. And so memory comes into play there.
She repeated it to no one for 33 months.

Motive. There will be evidence of motive in this
case. With respect to Mr. Carroll; Mr. Carroll's motive, when
he said scome of the things that will come into in evidence
this case such as the tape recording, was to keep himself out
of jail. He was wearing a recording device that was provided
to him by the Federal Bureau of Investigation and the Las
Vegas Metropolitan Police Department. That was after he gave
at least a three-hour statement to Metro. And his motive in
wearing that device and his motive in manipulating the
conversation —— and you will hear testimony that he was told
how to create an environment in that conversation for the
purposes of getting respgnses, and his meotive in doing so at
time was to stay out of jail.

Mr. Zone, Mr. Zone has not been charged in this
case. The testimony in this case is going to be that
Mr. Zone, after smoking pot all day long with Taoipu and
Carroll, got into a vehicle, along with Carroll, Tacipu and

Counts, drove out to the lake and was an eyewitness to
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Counts —— 1f it be Counts —-— he says Counts — to Counts
shooting Timothy Hadland in the head twice.

The State has chosen not to charge him. Mr. Zone at
the fime he makes his original statements is motivated to see
to it that he is not charged and so that's something that you
could take into consideration. Just listen -— just listen to
it. Whether you take it into censideration or not, I don't
care. That's your business. But listen to it bécause it's
coming.

Mr. Taoipu. Mr. Tacipu had a motive —— has a motive
for the things that he says. Mr. Tacipu you will learn was
charged originally with this murder. Mr. Tacipu you will
learn basically fled the State of Nevada for a period of time
and then was brought back here in a custodial setting. And
the time that Mr. Taoipu finally starts saying things, he said
them the night of the event, the next morning after he had an
opportunity to talk to Mr. Carroll alone. Tt was Mr. Carroll
who brought Mr. Taoipu to the police. And at that point in
time, he too was motivated tTo stay out of trouble.

You will learn that Mr. Tacipu ultimately did plead
guilty to reduced charged —

MR. DIGIACOMO: Judge, I apologize. Until Mr. Zone
testifies, that's not admissible and I cobject.

THE COURT: Overruled.

MR. GENTILE: I'm not talking about Zone.
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MR. DIGIACOMO: I wmean Mr. Taoipu. Excuse me.

THE COURT: Overruled.

MR. GENTILE: Mr. Taoipu entered a plea of gquilty to
a reduced charge and was sentenced to probation. The
testimony in this case is going to be that he, along with
Zone, Carroll, and Counts went out to the lake. The testimony
is going to be that Counts i1s the one that did the killing.
The testimony is going to be that Mr. Taoipu had a 22
semiautomatic with him at the lake during the killing and the
testimony will be that he received probation.

S50 there will bhe evidence in this case that he had a
motive as well to say the things that he might say if he's
called by the State in this case.

Anabel Bspindola. Anabel Espindola also had a
motive and you will hear about it. The testimony that you
will hear is that Anabel Espindola was arrested on the 24th of
May, 2005. I want to make sure I get this right. The 24th of
May 2005. And cn the 6th of July 2005, it came to Anabel
Espindola's attention that the‘State filed a notice of intent
to seek the death penalty as to her. Anabel Espindola’s
attorney, along with the attorney for Mr. Luis Hidalgo, III,
challenged that action on the part of the State.

And so that you understand, this man was not
arrested until February of last year 2008, He was not

arrested in May of 2005. Timing is everything; On December

KARReporting & Transcription Services
50

1Y




=

[N

(98]

ix

o

o}

|

o]

o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

the 27th of 2007, after Anabel Espindola had been in jail by
that time two years and seven months, 31 months or so, the
Supreme Court of Nevada struck the death penalty in this case.

On the 14th of January, the State sought what's
called a rehearing. This was all known to Anabel Espindcla.
She was in jail at the time. On the 15th of January, she was
in this courtroom and she will have to admit to that. And she
heard the State argue in her presence about its intention of
trying to reinstitute the death penalty against her. At that
moment she did not have — it was kind of in limbo. The State
announced that day that the day before they sought a rehearing
on the death penalty issue. The S5State filed on that day an
amended notice of intent to seek death.

Alsec, on that day, Anabel Espindela sought bail.
She filed a motion for bail because the death penalty was not
in effect at that time as to her. And later on that day after
court at about 3:15 in the afternoon she had a telephone call
where she's speaking to Luis Hidalgo Jr., who, of course, 1is
not in jail at that time, not charged at that time. And in
that call you will hear her say, unless she admits it and we
don't need to play it, that everything that was being said by
the State in court on the 15th of January 2008 was a lie.

Cn the 24th of January, 2008, this Court set a bail
for Anabel FEspindola. It was a high bail. Tt was $550,000.

And she will tell you that. And you will hear that she wanted
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to get out of jail and that Luis Hidalgo Jr., my client, had
difficulty raising the premium for the bail, which is
15 percent. You will hear that.,

And so on the 2nd of February 2008, nine days after
the bail was set, while the petition for rehearing was
pending, while the possibility of the death penalty being
reinstated was still there, Anabel Espindola made a deal with
the State to testify in this case and to plead guilty to
reduced charges. The charges — she has not been sentenced.
She has been sitting there for a year without being sentenced,
wailting to testify in this case.

After she's testified in this case, then and only
then will she be sentenced. She has not requested that the
Court sentence her heforehand as was her right to do. She
pled guilty to scmething that is called a fictional charge.
She said that she heard that on the day she pled guilty. And
the agreement that éhe made, while, of course, it says in it
that she agrees to tell the truth, the agreement that she made
guaranteed her that she would not have to run the risk of the
death penalty, and it did more than that.

You will learn that she has pled gullty and the deal
that she's got makes her eligible for probation. This is all
evidence that will come into this case and T ask you to
consider the source as you're hearing her testimony.

Bias. Bias, of course, means that you are favorable
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to —— you're not supposed to be. Okay. It's what we spent
four days trying to find people that wouldn't be. But bias is
also something that you can take into consideration as this
case develops. And you're golng to hear testimony about bias.

Anabel Espindola. Here we go again. You're going
to hear that during this 30 something months that she was
sitting in jail, Anabel Espindola was, of course, in a woman's
lockup. She still i1s. And during that time there were women
that were in Jjail with her that she, as they were released,
asked Luis Hidalgo, Jr. to help out. There were several. He
did.

You will also hear that during that period of time
she believed that Louie Hidalgo, Jr., my client, Mr. H, became
unfaithful to her with these women that she was sending to
him. You will hear testimony from this witness stand from a
woman who had a direct —— I won't call it a confrontation —— a
conversation with Anabel Espindcla wherein Anabel Espindola
asked her, Are you cheating with Louie? Is Louie cheating on
me with you? You're going te hear that in this case. That is
evidence of biaé. It will come in. A&nd, of course, that was
heard by her before she made her deal with the State.

Credibility. There will be in evidence in this case
that Deangelo Carrecll, who again you're goling to only hear
through what cther pecple are saying that he said in their

presence, that Deangelo Carroll has a prior felony conviction
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for robbery.

Prior inconsistent statements. You will hear
testimony in this case that the witnesses who testify —— let's
go to the next slide, please.

Deangelo Carroll. You will hear certain statements
that he made prior to these statements or even after these
statements that are coming in through the people who are going
to say they heard him. You're going to hear things that he
said that were different from the things that these people are
saying that he said in their presence. That's an inconsistent
statement and, of course, it then becomes your province to
decide what to believe, if anything.

Rontae Zone has testified how many times? Probably
five or six times between statements that he's made, hearings
that he's testified at. You will hear that he has testified
diffefently about the same thing on different occasions. It
will be for vou to decide what to do with that.

Jayson Taoipu, it sounds like from the last
objection, that the State's not going to call him, so ——

MR. DIGIACOMO: Objection.

THE COURT: Yeah.

MR. GENTILE: But if they do —— 1f Taocipu is called
in, he will also have things that he has said before or after
that are different from what he's going to say here. And

that's evidence that you're going to hear.
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Anabel Espindeola, okay —- Deangelo Carrcoll, on the
day of —— on May the 20th of 2005, he was brought to the
police station, to the homicide offices, actually, and he was
interrogated, questioned —-- you pﬁt the word on it. I don't
care what you want to call it. He was guestioned with a
couple of police officers in the room and the entire thing was
video£aped-

Rontae Zone, when he went in, the entire debriefing,
the entire interrogation was videotaped. When Mr. Taoipu went
in —— I saild videotaped. It was at least audic taped. I'm
not certain it was videotaped. When Mr. Taoipu went in, same
thing, wverbatim recocrding.

You're going to learn that when Anabel Espindola
made her deal with the State, she is the only witness that was
not recorded. There was no recording made of her debriefing
at the time that she was trying to cut her deal with the
State. The only recording of anything that she has ever said
is her testimcony before the grand jury and one other, She was
aiso brought in when they arrested her, ocbviously, and she was
interrogated. She didn't say much, but it was on videotape.
And so the initial contact was recorded, but after she chénged
her mind and made her deal, that contact was not recorded. We
have absolutely no way of knowing what she had said to police
in the past after she made her deal.

Next please.
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Character for truthfulness. You will hear testimony
in this case about character for truthfulness. It comes in
one of two ways. Either the opinicon of other people who
actually know these pecple who could tell you whether they're
truthful or not in their opinion, and there's alsc what we all
know is reputation. Now, some people think of reputation as
nothing more than rumor and gossip, and that's okay, vyou can
think of it that way. But nevertheless, you will hear
testimony in this case, if you will, that this man Deangelo
Carroll, both with respect to people’'s opinions about his
truthfulness and pecple's -— and his reputation for
truthfulness, you will hear evidence in this case that he's
not deemed to be a truthful person by people whe know him.

50 now we'll go into what the evidence is going to
show abéut Luis Hidalgo, Jr. I think what we should probably
start off doing is explaining Luis HBidalgo, the name Luis
Hidalgo. In that photograph you see three men and one woman.
It is obvious from loocking at it that the three men are of
three different generations. I bet you could already tell me
what their first name is. You are looking there —— and you
will hear testimony about Pops, who's this man, Luils A.
Hidalgo, Sr., Loule, or Mr. H, who's this man, also that man
who is Mr. Hidalgo, Jr., Louie Hidalgo, Jr., and Luisito or
Little Lou or Luls, depending upon whe's referring to him, who

15 Luis Hidalgo, III.
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I'm going to talk to you about Luis Hidalgo, Jr.

The testimony in this casé is going to show that Luis Hidalgo,
Jr., he i1s Salvadcran. He lived his wheole 1ife up in northern
California in the San Bruno area. And you can see him there.
He, at one point in time, was a civilian employee of the San
Bruno Sheriff's Department where he was a fingerprint
technician and alsco did process serving. Family man, three
children, a daughter in the Coast Guard with a high security
clearance in Washington, D.C. A goocd friend. You're going to
have people come in here who have known him for years and
vears and years who are going to come in here and tell you,
Look, I've known this man a long time, and we get back to
opinion and reputaticon and character evidence.. They're goling
to tell you this is not that kind of guy. Okay.

And let's talk about how he came to Nevada. The
evidence is going to show that along with his father, Louie
Hidalgo, Jr. has been a body and fender guy. That's what I
was brought up talking te him —— I guess they don't call them
body and fender guys anymore, but you know what I'm talking
about, pecple who repair vehicles, motor vehicles. Okay. And
from the time that he's 18 year o¢ld, he was in that business
with his father. That's the family business. He did not grow
up in the strip club industry.

There came a time in the late '90s ~-- in the '90,

period, where he befriended a man by the name of Simon
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Stertzer, Dr. Stertzer. Dr. Stertzer is on the board —-- or
was at least on the board cf regents of Stanford Medical
School. And Dr. Stertzer wanted to invest money and he
trusted Louie Hidalgo, Jr. And Louie Hidalgo, Jr. came to Las
Vegas, bought a piece of ground over on Bermuda and opened up
the biggest, the largest body —— I'm going to call it body and
fender because that's what I call_it —-— largest body and
fender repair store —— shop in southern Nevada. And it was
called Simene's Auto Body.

Mr. DiGiacomec in his copening statement referred to
Simone's as a club., Simone's is not a club. It is a body and
fender repair store. They make their money on insurance
claims and on custom paint and stuff like that, and that's why
he came to southern Nevada. And after operating Simone's for
a year and a half, he became friendly with — he_met people in
this community, and amongst the people that he met in the
community were people that were in the real estate industry,
which is, you will recall ten years ago you might make some
money on, try to get back what you spent.

In any case, one of the deals that was brought to
him was an almost five—acre parcel of property zoned for a
hotel, casino, resort and commercial retail. At 1848 —
actually, thé 1800 bleock of North Las Vegas Boulevard, Las
Vegas Boulevard north in North Las Vegas.

Now, you will also learn that on that 4.93-acres of
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gaming property there are three liquor licenses, have bheen
forever, two of which had topless entertainment licenses to go
with it, one ¢f which had a totally nude license to go with
it. and so within one block, all of one block of what is
really gaming property, you’ve got three strip clubs. And
they were all owned by the same person who owned the real
estate who was Gail Perry, the trust of Paul Perry. Paul
Perry is the man who created the Palomino Club back in 1258,

And in 1968, the Palominc Club went into the adult
entertalnment business. Prior to that, it actually was a
gaming property.

And so from 1968 until actually even now 1t has been
operating that way. And some of you, during jury selection,
sald that you were familiar with it. But you're going to hear
evidence about that.

And Dr. Stertzer wanted to buy the piece of property
and he did. And Louie Hidalgo did not —-— well, I shouldn't
say that. Thé evidence is going to show that there came a
point in time after Dr. Stertzer bought this property that
Louie Hidalgo took over the management of it, having never
been in that industry before, although he did have some
background in just basic salcons.

You're going to hear people that are going to come
in and tell you who have worked with him at the Palomino Club

that this is a peaceful,- tranquil, even-tempered person, that
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they have never seen him act out in a viclent manner, that
they have never heard him talk that way.

You will also find out that he had never been ——
until‘now, until last year, he'd never been in trouble with
the law in a sense of having been charged with any kind of a
crime of any serious nature, anything more than serious
traffic maybe, but nothing like that. &and just so that the
record is clear, you're going to learn thatlhe is now 58 years
old and when all this was going on he was 54 years old. 3o he
had managed to make it 54 years without having a problem.

At the time that these events were occurring that
bring us here, you're going to learn that he was going through
a hellacious divorce, a hotly contested divorce.

Okay. Next slide, please.

Now, there is no doubt that throughout this case, as
you're hearing evidence come in, you're going to be saying,
why did this happen. You're going to be asking yourself that.
And again, we do not dispute that this was a tragilc thing that
happened to TJ Hadland.

According to the opening statement that
Mr. DiGiacomo made and the evidence that he says he's going to
put in this case, somehow Deangelo Carroll told Anabel
Espindola who then told Luis Hidalgeo, Jr. that TJ Hadland was
badmouthing the Palomino Club to cab drivers, and the next

thing you know TJ Hadland gets killed.
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Well, the testimony in this case is going to show
that as far back as anybody can remember strip clubs —— at one
point in time there was no other strip club other than the
Palomino —- strip clubs have always paid cab drivers
something, always something. It started out two dollars 50
years ago, 40 years agco. It's up to $50 per person today, per
person.

And you're going to see, if I may, that every day
records are kept at every one of these clubs, every one of
them. You're only going to see the Palomino, but you're going

Lo hear some expert testimony, and I'll get to that in a

second.

We talked during jury selection and you're going to
hear testimony that -- well, February 4, 2005 —— 1s that
today?

THE COURT: It's either today or tomorrow.

MR. GENTILE: Okay. Today's the 2nd. Well, there
you go.

February 4th, 2005, TJ Hadland was already working
at the Palomino Club. He started January 31lst. And the
system that existed there with respect to the payout of cab
drivers —— and some of you probably have seen these documents
before —- was that this yellow chip up here, which you're
going to see one of in this case, 1s something that is handed

to the cab driver, and on that chip it will say how many
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people —— this one says two at $25 —- the cab driver dropped
off. The cab driver gets that from the doorman.

The cab driver then takes that ticket, drives around
the back of the Palcomino Club at that time, goes inside where
there's a little cage —— I call it a cage, but it's like a
casino cage, you know, an office, little booth. That booth
has cash in it. The cab driver wélks up to the person who is
manning that booth or womaning that booth, whichever it may
bé, hands that ticket to that-person.and is then given the
amount of cash that is on the ticket.

You will alsoc learn and have that there are VIP comp
tickets and that the VIP comp ticket says that it is not wvalid
if arriving by taxi cab. You will hear testimony that not
only the Palomino Club but the industry itself runs into a
situation where people who work for the clubs will sell these
tickets, these VIP passes, to the passenger after the
passenger is dropped off. They will tell the passenger, It's
gosting you 50 bucks to get in here, but if you give me $20
for this ticket or $25 for this ticket, you're going tc save
half the money. And so the passenger pays that person the
money.

That person geces to the cage, you know, the
admission both at the club, presents this pass to the
admission booth, and at that point in time the admission booth

negates the cab driver's right to get paid and will call the
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back of the house where the cab driver's going tc present this
ticket and the cab driver either won't get paid or there'll be
issues and problems and maybe the cab driver will get paid
something.

And then these -- this document all the way to the
left basically represents a calculation of how many cabs ——
how many customers are dropped cff by a cab and how much the
payment per customer was.

On this particular day, there were 73 people dropped
cff, 525 per person was pald for each of those 73 people, so
it was a total pay out of $1,825. There's also a different
amount of moﬁey paid for women because in those days the
Palomino, and still —— the Palomino Club operates a totally
nude male review that women attend. It's one of tﬁo clubs in
town that has always done that. But they don't pay as much
for women that are dropped off by cabs. And then there's alsc
promotions and other things like that.

This becomes important because you're going to hear
testimeny in this case that both Deangelo Carroll and Timothy
Hadland, TJ Hadland, were seen by employees of the Palomino
Club selling the VIP passes to customers that were dropped off
by cab drivers and pocketing the money. I'm not saying to you
that that's true. What you're going to hear 1s that pecple
reported that and the person who saw it and reported it will

come in here,
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Next slide, please.

By the way, anytime a cab driver dropped off
scmebody, they had to sign another document that said they
didn't diwvert that passenger from some other <¢lub that they
wanted to go tc and brought it to the Palomino. And the
reason that that's important, if I may, there was a lot of
litigation going on at that point in time.

You're going to hear the testimony of Kevin Kelly.
Revin Kelly is a laﬁyer. He's been a lawyer here in Nevada
for 30 years. He served two tours of duty in Vietnam and he
had a salocon and the saloon wasn't doing very well, but the
saloon became Spearmint Rhino as a result of somebody coming
to him and making a deal with him and him merging with them,
Many of you have used —— have talked about Spearmint Rhino.

Mr. Kelly's going to come in and he is going to tell
you about the industry and how clubs are run and what they do
to ensure against unlawful activity taking place at those
clubs. And cbviously it is impossible to eliminate it. It
can't be done, but it can be controlled. And youl!re going to
hear about those controls, but you're also going to hear about
the Nevada Associlation of Nightclubs of which Mr. Kelly was an
organizer.

And at the time in 2005, every club that served
alcohol in Clark County that had either teotally nude, which

would only be one, or topless, which would be all the others,
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entertainment was a member of the Nevada Association of
Nightclubs.

And the reason that it was created, he will tell
you, 1is because as new clubs moved into our community, they
threw —— they basically created a price war. If one club
would pay a cab driver $30, the other club would pay 35, then
another club would pay 40, and there were times that the price
to the cab driver per drop off would change multiple times in
one night. And so in order to try to avoid that, this
organization was created.

He will tell you that the life blood of any topless
bar -- for that matter, I guess it would be any bar —— is the
number of customers. But the reason that it's more Important,
perhaps, to a topless bar, he will tell vyou, 1s because a
topless bar makes its money from selling alcohol and from the
fees that the dancer pays to the club. The dancers are
independent contractors. They rent time in order to be there
to dance. They pay a flat fee. Whatever money they make is
theirs.

We will talk to you about the kind of security that
goes on to see to it that nothing unlawful happens on the
premises. And so the more customers you have, the more
dancers you're golng to get. The more dancers you get, the
more revenue you generate from the dancers' fee. He will tell

vou that's how it works.
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And ultimately what he will tell you, ladies and
gentlemen, is he's going to come in here and he's going to say
that everybody —— all of the members of this organization

except cone had to agree to whatever they were going to be

paying cab drivers at that time. At least that was its goal.

Tt didn't really work out for very long, but it was its goal,
except one, and that one was the Palomino Club.

The Palomino Club was always permitted to pay $5
more per customer than whatever anybody else was paying. And
he will tell you that the reason for that was because a cab
driver might have to deadhead back and so there were some cab
drivers that did not want to make that run to North Las Vegas
because if they weren't staging, i1f there wasn't a lot of
business, then they would have to deadhead back and —— so
that's what you're going to ﬁear.

You're going hear that the badmouthing of cab — two
cab drivers was absolutely inconsequential. And anybody in
the industry would know that. And Louie Hidalgo knew that.

Rontae Zone on the 21st of May, 2005, presumably
here as well, he will tell you that he was asked by the
homicide detectives after he told them that this guy KC left
the Palomino Club in a taxi, he was asked what color. And he
told the law enforcement officers that night, There's no way I
know. There were so many cabs. That comes from the mouth of

a coconspirator and that 1s proof —— I won't tell you what
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that's proof of, but you're going to hear that he told the
officers, Tﬁere were so many cabs, I can't tell you what color
it was.

You're also geing to hear from a cab driver by the
name of Gary McWhorter who 1s the man that picked up KC,
Kenneth Counts, and he's geing to tell you that when he picked
him up, there was a cab staging going on over there, that
there were other cabs there kehind him when Counts got into
his cab.

You will also hear that when the Palomino Club was
searched, there was $151,000 in cash in the safes at the
Palominoc Club. Ycou have heard and will hear Anabel Espindola
on that tape that Mr. DiGiacomo playved in his opening
statement deposits to Mr. Carroll when she says that she only
has $600, where am I going to get the money. And if I tell
Louie, he's going to have a fit —— or whatever she says.

You're going to hear testimony that the police
counted out $151,000 at the club when they searched it on the
24th of May, 2005.

And so we then turn our attention to something else.
Why did this happen? What the evidence is going to show ——
vou heard me elude to the evidence that's going to come in
with respect to Mr. Hadland and Mr. Carrcll both having been
seen selling passes to customers that came to the club and got

out of Taxis.
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Deangelo Carroll, the testimony is going to show,
had a robbkery convicticn, was absolutely totally dependent
upon the good graces of the Palomino Club’s owners to maintain
his Iifestyle.

You're going to learn that Rontae Zone when he was
first cquestioned by the police on the 21st of May said to the
police that Carrcll told him that something bad was golng to
happen to somebody —- actually, he said that somebody needed
to be dealt with. Those were the exact words that he used,
dealt with, whatever that means. And when they asked him why,
Carroll said because — excuse me, Zone said that Carroll told
him because they were snitching. They were telling. They
were ratting.

And so0 you will have to make a decision as you go
through this trial whether those terms have any application at
all of badmouthing a club driver —— not —— badmouthing a club
to a cab driver, or whether they pertain more likely to TJ
Hadland snitching off Deangelo Carrocoll and cutting off his
lifeline, his support line. That will be for you to decide.

Next.

You will learn that when Mr., Hadland was terminated
from the club, which he was, and it had nothing to do with any
accusation of stealing, you will learn that Deangelo Carroll
had taken a couple of weeks off. He was on leave. His uncle

had been murdered and so he took some time off. And you'll
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have a witness come in here who will tell you that upon him
returning to work, upon Carroll —— excuse me —— yeah,
Carroll —-- upon Carrcll returning to work, he confronted this
person whom he suspected as having basically reported —-—
having seen him pull this deal with these free passes, and he
said to that person, Don't put me with TJ. This was upon his
return to work at the Palomino. Hadland was fired, no longer
working there, but still alive.

This is Kenneth Counts. The festimony in this case
15 going to show that Kenneth Counts, whether he is or whether
he isn’t, he was portraved by Mr. Carroll to be a member ——
and I want to get this right —-- of the Black Pee Stone Bloods.
This is the man that Zone will say used the 357 magnum to
shoot Hadland in the head twice and kill him. You are going
to learn that this man was brought back to the Palominoc Club
after this event occurred and that Mr. Carroll -—- and you hear
it on the tape actually. You'll hear it on the tape —— that
this man Carroll told Anna Espindola on the tape and other
peoprle, Loule Hidalgo on the night of this event, that this
man Carroll was on the other side of the door, that he had
Jjust committed a murder, and that he was demanding money, and
that if he didn't get paid the money, he was going to harm
Carroll and he was going to harm the Hidalgos, that he was a
member of the Black Pee Stone Nation, Black Pee Stone Crips.

And his exact word were, You don't want to fuck with my boy.
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Now, that occurred after the murder. The testimony
in this case is going to be that that engendered a hell of a
lot of fear at that moment. You will hear that the security
team at the Palomino Club is not armed and so there was a
dilemma. The dilemma was what to do.

The testimony's going to be that under certain
circumstances you might just pick up the phone and call the
police department and have them come over and pick somebody
up, but that's not what happened. What happened was the money
was paid, but it was paid by Anabel ESpinij%é. Even she said
she paid the money. She's going to come ¥n here and she's
going to tell you a different versibn“ggg}you can compare what
she says here, after vou think abcut all the reasons that_she
might have and all of the time that she had to look at all the
statements, to decide whether vou believe that version or not
and then you can compare that version that she’s talking about
here with the tape, the tapes that she's on, using the first
person, singular pronoun "I." So listen carefully.

In any case, I could go on, but let's just get
started. The case is going To be for you to decide. That's a
very powerful motivator and you're going to hear testimony
about its presence. You're going to hear testimony about a
357 and you're going to hear testimony about gangs. At the
end of the day and at the beginning of this trial, I ask you

tec please keep in mind that timing is everything.
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What you're going to find at the end of the day is
that there i1s no proof of any involvement that would rise to
the level of criminal guilt on the part of Luis Hidalgo, Jr.
prior to the death of Timothy Hadland. If anything, this man
is an accessory after the fact, if anything.

The Jjudge will instruct you at the end of the case.
At that point in time, I'm going to ask that you follow your
oath and return a verdict of not guilty as te Count 1,
conspiracy, and as to Count 2, the murder.

THE COURT: All right. Thank you, Mr. Gentile.

Ladies and gentlemen, we're going to go ahead and
take our lunch recess now. We will be in recess for the lunch
break until 1:15.

And once again, you're reminded of the admonishment
that is still in place not to discuss the case or anything
relating to the case with each other or anycone else. Don't
read, watch, listen to reports or commentaries on any subject
relating to the case. Please don't visit any of the locations
in question -— any of the locations at issue. Don't do any
independent research and please don't form or express an
copinion on the case.

If everyone will please leave thelr notepads in
their chairs and follow Jeff through the double doors, we'll
see you all back here at 1:15.

{Court recessed at 12:14 p.m. until 1:23 p.m,.)
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(In the presence of the jury.)

THE COURT: All right. Court is now back in
gsession. The record will reflect the presence of the State ——

MR. GENTILE: We would request of the Court to sit
behind the bar.

THE CQURT: That's fine ——

Through the deputy district attorneys, the
defendants and their counsel, the officers of the Court and
the members of the jury.

Mr. Adams, are you ready to make your opening
statement?

MR. ADAMS: Yes, ma'am, thank you.

THE COURT: All right.

DEFENDANT HIDALGO, III OPENING STATEMENT

MR. ADAMS: Good afternocon. The afterncon of May
the 23rd in a little room in Simone's Auto body Shop, the man
who was sent by the poliice to gel incriminating evidence, to
get incriminating evidence, stopped Luils Hidalgo, III, stopped
him when he first made a comment and he said, What are you
saying? You had nothing to do with this, nething to do with
this.

Little Luis wasn't present., He didn't pay and he

'did not participate in the death of Mr. Hadland. He didn't.

The evidence is going to show that four people were present

when Mr. Hadland was killed. Deangelo Carrecll drove a van, a
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van that was owned by Anabel Espindola. He drove it filled
with three other people: Jayson Taocipu who had a .22 caliber
weapon under his seat, maybe unloaded; Rontae Zone who was
along for the ride and smoking pot; and Kenneth Counts. Loule
Hidalgo wasn't there. Little Loule wasn't there.

Who paid? Well, they sald in their cpening that
you'll hear testimony that Anabel Espindela laid five large,
$5,000 in cash in the office of the Palomino Club and that
Deangelo Carrcll took that $5,000. What you didn't hear was
that Little Lou wasn't in that office on that night. He
didn't participate. He didn't pay.

Anabel Espindola will come in and she's expected to
testify that there was this conversation beforehand where he
got into some kind of disagreement with his father. In that
conversation she's expected to testify that Little Luis
Hidalgo never said, Dad, dad, you've got to kill Hadland.
Dad, dad Hadland needs dead. Dad, beat him up real bad. The
State's star witness is going to come in and not say those
things. She's goling to say there was an argument and that
Little Luis said, Dad, you don't take care of your business.
He wasn't present. He didn't pay and he did not participate.

So why are we here? Well, we're here because of
what the State didn't share with you, the body wire from
May 23rd, four days after Mr. Hadland was killed up at Lake

Mead. Four days later in Room & of Simone's Auto bhody Shop,
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Anabel Espindcla sent Deangelo Carroll to Little Lou's
room/office and on that body wire Little Lou mouthed off and
said some pretty stupid stuff. That's why we're here.

The questich is talking about rat poiscn, does that
mean you're responsible four days before for the death of
Mr. Hadland? Nowhere on that tape, nowhere on that tape are
you going to hear Little Lou say, Man, I'm so glad I got you
to go kill TJ. WNowhere are you going to hear, Man, I'm so
glad T called you about bats and bags and got you to come meet
with my dad so then you guys could enter into a conspiracy to
go do something to Mr. Hadland. You're not going to hear
that.

There will be evidence that between the 19%th of
May 2005 when Mr. Hadland was killed up by Lake Mead and Roocm
6 at Simone's, four days later, fhat Little Lou did learn
about the death of Mr. Hadland, a former employee of the club.
He did learn that Anabel was involved. He's kneown Anabel
Espindola since he was nine years old and he loves her.

The prosecutor in thelr opening said — and played
snippets of tape where Little Luis, on the transcript part
rolling down, talks about rat poison, talks about a bottle of
gin. He said those things. He said those things. No if ands
or buts about it, 100 percent, those words came out of his
mouth.

The main thrust of the case that they're going to
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present is by saying those things he must be responsible for
the death of Mr. Hadland. So let's lbok at the whole tape and
that's what I'm asking of you in the next week or so. This
tape is 34 minute and 56 seconds long. There's a lot of
conversation back and forth. The first ten minutes or so
Little Luis deesn't say anything. And I'm going to ask you to
look at this tape very critically and to evaluate the full
tape, the entire wire, keeping in mind that Deangelo Carroll
knew fully well that the recorder was on and Little Luis did
not.

I'm going to ask you to check out the reactions
between the parties when something is said on the tape. I'm
going to ask you to look at the tape and to see, is there scme
way I can tell who's really in control here, who's in charge,
who's calling the shots? Can I tell what happened up at Lake
Mead four days earlier based on what's talked about in Room 6
at Simone's? Does this conversation on this wire tell us
anything that we need to know in determining what happened to
Mr. Hadland? When .you do this critical evaluaticn of the
tape, one thing's going to be crystal clear. There's three
pecple in the room: Deangelc Carroll, Anabel Espindcla, and
Little Lou, Luis Hidalgo, IIT,

Let's first talk about Mr. Carroll. We'll hear
about Mr. Carroll and we'll hear on that body wire that he

drove up to Lake Mead with three people in the van. It wasn't
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Little Luis and it wasn't Little Luis' van. We'll hear on
this tape that he's directing all of his conversation, all of
his important questions about money, about what to do next,
about attorneys —— they are all directed to one person.
There's only three people in the room. And you'll hear on
that wire those conversations, those remarks were not directed
to Little Luis. They were all directed to the next person,
Anabel Espiﬁdola.

We'll hear from Anabel Espindcla. She'll say, What
did you do? What did you do? I told you to go to plan B.
We'll hear from her that plan B meant —— and she'll testify to
this —- plan B meant come back to the club. Don't do anything
to Hadland, come back.

Deangelo Carroll will tell her, Ms. Anabel, I don't
know what happened. Kenneth Counts went F'ing stupid. And
you heard enough ¢f the tape earlier to know that the F word
was used gquite a bit, so when I talk to you about the tape,
I'11l leave those out for the most part. He went stupid and he
shot the dude. Nothing we could do about it. Ain't none of
us had no pistol. That's what he said.

And on our copy of the tape, the full 34 minutes and
56 seconds, that's at the 13 minute and 56 second mark.,

You'll hear from Deangelo Carroll's own mouth on the wire that
he'd been picked up by the police, that he'd been released by

the police and thanked for his cooperation. You'll learn from
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the witness stand that that's not fully true. You'll learn
from the witness stand that he had been picked up and you'll
learn from-the witness stand that he was cooperating with the
police to try to get evidence for the police to have and

for — ultimately for jurors to have.

You'll hear evidence that on May the 20th, 26 hours
or a little less than that, about 22 hours after the killing
of Mr. Hadland, Mr. Carroll was taken to the homicide office
and stayed for a lengthy period of time.

Immediately after he was in that homicide office and
was interviewed or interrogated or talked to by police he was
allowed to leave. The police drove him home and drove him to
help them get Rontae Zone. Rontae Zone came in at 1:00 a.m.
that morning, <26 hours later, 1:00 a.m. on the 21st of May,
and he gave a statement to the police.

The next day Deangelo Carroll drove —— he drove
Jayson Taoipu to the police office s0 they could get a
statement from him. Deangelo Carroll was motivated toc not be
arrested for his involvement for driving Kenneth Counts and
these other guys up to the lake.

The police made the choice to allow Deangelo Carroll
to stay out of jail for a few days. They were trying to get
with him to use him to get more evidence. They took a little
recording device and they placed it -- like a beepér, placed

it on him and they sent him to get evidence. And where did he
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go? He didn't go to Room 6 of Simone's where Little Lou
sleeps, where Little Lou works. He went to Anabel Esgpindola
in the main office, Anabel sent him down the hall to Little
Luis' room so they could talk behind a closed door.

He didn't just go in and talk, but he came up with a
scenario. After talking with the police, he came up with a
few new facts and he said —— the facts you'll hear on the
tapes, Kenneth Counts is threatening to kill us. We need more
money. Deangelc and Jayson, they're going to rat me ocut. We
need more money. This, in fact, was not true. These were
things that he created with the police to try to get a

reaction from Anabel so that she would say something on the

wire. He knew fully well that he was wired up and he was

trying to get information because he was trying to not get
arrested.

So who was truly in charge? Well, that wasn't the
cne I wanted, but that's ckay. That's fine. We'll get to
that in a minute.

I'm going to read you three shippets and we'll play
this over and over. And you heard these earlier on the
prbsecutor's opening.

Talk may be cheap, but we're going to hear from the
witness stand that Anabel Espindola gave $1,000 in hard cash
to Deangelo Carroll on the 23rd. That's at the end of the

wire. You didn't hear that in the part they played. That's
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further down, but she left the room and came back and gave him
51,000, not Little Lou.
At the — on their version, the 14 —— I believe it

was 14 minutes and ten seconds, on the full version, it's

right around the 20, 2Zl1-minute mark, Anabel Espindola says,

guote, You want to lose it all? If I lose the shop and I lose
the club, I can't help you or your family. She didn't say, If
Mr. H loses the shop or the club or if Little Lou loses the
shop or the club. The words out of her mouth on this wire
are, If I lose the shop and I lose the club, Deangelo, I can't
take care of you.

There was alsoc a part on the earlier tape that I
think is important for you to listen to when it's played in
evidence, and it was the part about finding an attorney. And
there was a lot of talk about that. And at one point she
said, I'm going to go talk to the attorney tomorrow. And on
there you may have heard it, He's outrageous. He's going to
want you to go ahead and wrap these other guys up and there's
no fucking way.

S0 here we are four days after the death of
Mr. Hadland. The cuestion is who's really in charge of what
happened on the 19th. Well, who's in charge? 1It's not
Deangelo. Who's in charge? It's not a defense lawyer four
days after, éfter attorneys have been consulted. She's saying

there's no way we're going to turn people in for their
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involvement in this crime. Anabel Espindola was in charge.
She was In charge on the 23rd, and by the words out of her
mouth, she was in charge soconer than that.

What did Anabel do in direct relation to controlling
Deangelo Carrcll and his actions? Well, she saild, Deangelo —

How about the next one? Yeah.

All right. Deangelo, you need a prepaid phone. You
need this phone so we can stay in touch so I can send you
messages. You heard on the wire the prosecutor playved and
you'll hear from the witness stand, she says, I'm going to
give you a code name, this code name of Boo so that way you'll
know the messages are really from me. She was talking about
being the sole person to kind of control Deangelo after the
fact, how he would operate, how he would cooperate with police
or say things, how he could stay undetected for his
involvement.

Let's go down two more, please, not two more slides,
two more clips.

She tells Deangelo that, You've got to resign from
the club for personal reasons and that —— I'm gocing to give
you some money so that you can maintain yourself. I'm not
going to leave you hanging. Does this shed some light as to
who's really in charge of what went on on the 18th?

She also made some comments on what she expected to

happen on the 19th. And she said ——
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Can you pull all three of them up?

Let's look at the one at the bottom. What we really
wanted was him beaten up, if anything. We didn't want him
dead. Then she goes on to say, Are you so stupid? Are you so
heartless? How could this happen? Once you saw that guy had
a gun, why didn't you just turn around?

She's saying on the tape that she knew what -— she
knew something was going to happen, some sort of
confrontation, and she's saying on the tape nobody was
supposed to die. When she's saying, He's supposed to get
beaten up, she's going to tezstify on the witness stand what
she means by that. She's not going to testify that she was
talking about Little Lou and I wanted yvou to beat him up.
She's not going to say that.

The entire tape shows that Anabel Espindola was in
charge certainly on the 23rd of May and it suggests very
strongly that she was in charge on the 19th of May when
Deangelo Carrcll got behind the wheel ¢f Anabel Espindola's
van and drove up to Lake Mead to meet Mr. Hadland.

I've talked about the other two, so let's talk for a
second abgut Little Luis' statements on the body wire. When
you listen to the whole wire, ask yourself, does any of these
statements help us understand what he knew and when he knew it
or did he know this stuff beforehand on the 21st? Does this

help us know whether he ever entered a conspiracy to do
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