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MARC C. GORDON, ESQ. CLERK OF THE COURT
GENERAL COUNSEL

Nevada Bar No.1866

TAMER B. BOTROS, ESQ.

ASSOCIATE COUNSEL

Nevada Bar No. 12183

YELLOW CHECKER STAR
TRANSPORTATION CO. LEGAL DEPT.

5225 W. Post Road

Las Vegas, Nevada 89118

T: (702) 873-6531

F: (702) 251-3460

mgordon(@vycstrans.com

Attorneys for Defendants

NEVADA YELLOW CAB CORPORATION
NEVADA CHECKER CAB CORPORATION and
NEVADA STAR CAB CORPORATION

DISTRICT COURT

CLARK COUNTY, NEVADA

CHRISTOPHER THOMAS, and

CHRISTOPHER CRAIG, Case No.: A-12-661726-C
Individually and on behalf of others similarly Dept. No.: XXVIII
situated,

Plaintiffs,

VS.

NEVADA YELLOW CAB CORPORATION,
NEVADA CHECKER CAB CORPORATION,
and NEVADA STAR CAB CORPORATION

Same v e e e’ et g et v e’ g e’ g’

Defendants.

DEFENDANTS’ MOTION TO DISMISS PURSUANT TO NRCP 12(b)(5)

COMES NOW, NEVADA YELLOW CAB CORPORATION, NEVADA CHECKER CAB
CORPORATION, and NEVADA STAR CAB CORPORATION, by and through their undersigned
counsel of record, MARC C. GORDON, ESQ., and TAMER B. BOTROS, ESQ., and hereby respectfully

file their Motion to Dismiss Pursuant to NRCP 12(b)(5).
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This Motion 1s made and based upon the pleadings and papers on file herein, and such oral
argument of counsel as may be heard.
DATED this _gth day of January, 2015.

YELLOW CHECKER STAR
TRANSPORTATION CO. LEGAL DEPT.

/s/ Tamer Botros
MARC C. GORDON, ESQ.
GENERAL COUNSEL
Nevada Bar No. 001866
TAMER B. BOTROS, ESQ.
ASSOCIATE COUNSEL
Nevada Bar No. 012183
5225 W. Post Road
Las Vegas, Nevada 89118
Attorneys for Defendants
NEVADA YELLOW CAB CORPORATION
NEVADA CHECKER CAB CORPORATION and
NEVADA STAR CAB CORPORATION
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NOTICE OF MOTION

TO: CHRISTOPHER THOMAS, Plaintiff

TO: CHRISTOPHER CRAIG, Plaintiff

TO: LEON GREENBERG, ESQ., Plaintiffs’ counsel
TO: DANA SNIEGOCKI, ESQ., Plaintiffs’ counsel

PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion on for hearing in

the above-entitled Court at the Clark County Courthouse, Las Vegas, Nevada, in Dept. No. XXVIII, on the

10

heard.

dayof €D TUATYY 2015 at the hour of 2:00a8m o a5 soon thereafter as counsel may be

DATED this _ 6th day of January, 2015.

YELLOW CHECKER STAR
TRANSPORTATION CO. LEGAL DEPT.

/s/ Tamer Botros

MARC C. GORDON, ESQ.

GENERAL COUNSEL

Nevada Bar No. 001866

TAMER B. BOTROS, ESQ.

ASSOCIATE COUNSEL

Nevada Bar No. 012183

5225 W. Post Road

Las Vegas, Nevada 89118

Attorneys for Defendants

NEVADA YELLOW CAB CORPORATION
NEVADA CHECKER CAB CORPORATION and
NEVADA STAR CAB CORPORATION
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10.

L.

FACTS

On May 11, 2012, Plaintiffs, who were taxicab drivers, filed a Complaint naming Defendants
and alleged violations of the Minimum Wage law.

On August 14, 2012, this Honorable Court granted Defendants’ Motion to Dismiss.

On September 6, 2012, Plaintiffs filed the Notice of Appeal.

On October 8, 2013, Oral Arguments were conducted before the Nevada Supreme Court.

On June 26, 2014, the Nevada Supreme Court rendered its decision.

On October 14, 2014, Plaintiffs filed Motion to “Correct” Nevada Supreme Court’s Opinion of
June 26, 2014. See Motion attached hereto as Exhibit 1.

On October 17, 2014, Defendants filed their Opposition to Motion to “Correct.” See Opposition
attached hereto as Exhibit 2.

On October 27, 2014 the Supreme Court Denied Plaintiffs’ Motion to “Correct” and ruled that
the wording of the opinion shall stand as issued. See Order attached hereto as Exhibit 3.

On November 4, 2014, the Nevada Supreme Court issued the Remittitur.,

On November 5, 2014, Plaintiffs filed their First Amended Complaint alleging violations of
Minimum Wage law, malicious and/or fraudulent and/or oppressive conduct, stating that
Defendants made “no effort to seek any judicial declaration of their obligation,” conversion, and

seeking damages of alleged violations from November 28, 2006.

PA004
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I1.

LEGAL ARGUMENT

A. Plaintiffs Have No Claim For Minimum Wage Since The Application of The Thomas Decision
is Prospective, Not Retroactive

NRCP 12(b)(5) states as follows:

Every defense, in law or fact, to a claim for relief in any pleading, whether a claim,
counterclaim, cross-claim, or third-party claim, shall be asserted in the responsive pleading
thereto if one is required, except that the following defenses may at the option of the pleader
be made by motion: (5) failure to state a claim upon which relief can be granted.

In this case, on June 26, 2014, the Nevada Supreme Court decided the Thomas case and
recognized in its decision, that at the time, there were two (2) conflicting laws regarding the same
subject matter, namely NRS 608.250(2) and the 2006 Constitutional Minimum Wage Amendment. The
Court also recognized that employers were put in the most impossible and unenviable position in
choosing between which legal provision to follow, on the same exact subject matter. Following passage
of the Nevada Minimum Wage Amendment in 2006, the statutory exemption for taxi and limo drivers
remained. There was no express or implied repeal at that time and in the years following. In addition,
the Nevada Labor Commissioner comported with NRS 608.250(2). Up until June 26, 2014, NRS
605.250(2) was the law that employers were following and it was reasonable to do so. Therefore, the
Nevada Supreme Court decided, that from June 26, 2014 it would make clear to employers and
employees in the State of Nevada what the current law on Minimum Wage would be moving forward.
The decision is clear and speaks for itself.

There is nothing in the Thomas decision either directly or indirectly, that supports the proposition
that a taxicab driver, or anyone who was previously exempted under NRS 608.250(2), can now go back

in time and pursue minimum wage claims against individual employers prior to June 26,

2014. Substantive statutes are presumed to only operate prospectively, unless it is clear that the drafters

PA00S
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intended the statute to be applied retroactively. Landgrafv. USI Film Prods., 511 U.S. 244, 273 (1994);

PEBP, 124 Nev. at 154, 179 P.3d at 553; Cnty. of Clark v. Roosevelt Title Ins. Co., 80 Nev. 530, 535,

396 P.2d 844, 846 (1964). (Cited in Sandpointe Apartments, LLC v. Eighth Judicial District Court, 129

Nev. Adv. Op. 87 Nov. 14, 2013). The presumption against retroactivity is typically explained by
reference to fairness. Landgraf, 511 U.S. at 270.

Statutes are presumptively prospective only, see McKellar v. McKellar, 110 Nev. 200, 871 P.2d

296, 298 (1994) ("[t]here 1s a general presumption in favor of prospective application of statutes unless
the legislature clearly manifests a contrary intent or unless the intent of the legislature cannot otherwise
be satisfied").

In this case, the Thomas decision provides affirmative support that Plaintiffs will not be able to
go back in time and pursue minimum wage claims against Defendants prior to June 26, 2014. The Court
ruled, “The text of the Minimum Wage Amendment, by enumerating specific exceptions that do not

include taxicab drivers, supersedes and supplants the taxicab driver exception set out in NRS

608.250(2).” (Page 9 of Thomas decision) From the use of the present tense, the decision never intended
for Plaintiffs to go back in time; otherwise, the majority of the Supreme Court would have clearly stated

“superseded and supplanted,” the past tense, which would have entirely different implications.

Plaintiffs became aware of the specific use of the present tense use of “supersedes” and “supplants” in
the Thomas decision and on October 14, 2014, filed a “Motion to Correct” with the Nevada Supreme
Court to “correct” its opinion. See Exhibit 1.

/1]

/1]

/1]

/1]
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B. The Supreme Court Denied Plaintiffs’ “Motion to Correct” Its Opinion

Plaintiffs’ counsel has admitted that 7#omas 1s not retroactive by filing the “Motion to Correct”
and seeking from Supreme Court to change its written opinion to include past tense terminology so that
it would be retroactive, rather than prospective, as it currently is. See Exhibit 1. On October 17, 2014,
Defendants filed their Opposition to Motion to “Correct,” and persuasively argued that the Thomas
decision was meant to only apply prospectively, not retroactively. See Exhibit 2. On October 27, 2014,
the Supreme Court denied Plaintiffs’ “Motion to Correct,” and ruled that the opinion “shall stand as
issued.” See Exhibit 3. This provides further support that the Court never intended its decision to be
used to pursue actions against Defendants or similarly situated employers, retroactively prior to June 26,
2014. This was a compelling decision by the Supreme Court to deny Plaintiffs’ “Motion to Correct,”
and was a clear pronouncement by the Court indicating, that their decision was to be only applied
prospectively. If the Supreme Court had intended its landmark decision on minimum wage in Thomas,
to have a retroactive effect as argued by Plaintiffs’ Counsel in his “Motion to Correct,” the Supreme
Court would have certainly granted Plaintiffs’ “Motion to Correct,” and changed the language from the
current present tense, to past tense as specifically requested by Plaintiffs’ Counsel. However, the Court
refused to change the wording of its opinion, which is profound and compelling. The Court’s decision
to deny Plaintiffs’ “Motion to Correct,” is a clear, recent and authoritative evidence that the Thomas
decision only applies prospectively and thus Plaintiffs have no claim upon which relief can be granted.
/1]

/1]
/1]
/1]

/1
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C. There Were Two (2) Conflicting Laws Regarding The Same Subject Matter

NRS 608.250(2) was the law that employers were following until the 7homas decision.
Following passage of the Nevada Minimum Wage Amendment in 2006, the statutory exemption for taxi
and limo drivers remained on the books and effective (NRS 608.250(2)). There was no express or
implied repeal at that time and in the years following. In 2009, Federal Judge Clive Jones was the first
jJurist to weigh in on the question of “implied repeal,” interpreting Nevada law in the Lucas case. His
decision against “implied repeal,” although not binding on the Nevada Supreme Court, was nonetheless
the only statement of competent judicial authority on the Nevada law question, and remained so until
Thomas. All during those years from 2006 until June 26, 2014, employers and employees followed the
law as interpreted by Judge Jones, and were reasonable in doing so, since the Supreme Court had not
spoken otherwise. In addition, the Nevada Labor Commissioner comported with that state of affairs,
and continued to recognize NRS 608.250(2) by issuing “Rules to be Observed By Employers,” dated
November 13, 2012, where it specifically listed the exceptions to minimum wage, including taxicab
drivers. See attached Exhibit 4. Therefore, Defendants were following the law as it existed at the time,
which was being enforced by the Office of Labor Commissioner and hence there were no violations of
existing laws. The Supreme Court recognized this fact when it stated, “The Amendment’s broad
definition of employee and very specific exemptions necessarily and directly conflict with the legislative
exception for taxicab drivers established by NRS 608.250(2)(e). This clearly indicates that there were
two (2) conflicting laws regarding the same subject matter and hence the Supreme Court ruled that both
laws could not operate. Therefore, the two are “irreconcilably repugnant,”... such that “both cannot

stand,”... and the statute is impliedly repealed by the constitutional amendment.” (Page 6 of Thomas

decision) The majority did not state “the statute was impliedly repealed.” This means that up until the

Thomas decision, the Supreme Court believed there was a reasonable and legitimate confusion amongst

PA00S8
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the public and employers, in that there were two (2) conflicting laws on the same subject matter
requiring a conclusive decision that would establish precedent moving forward. Nothing from the
decision indicates that it granted Plaintiffs a right to pursue claims against Defendants retroactively after
the Thomas decision. Since there were no violations of existing laws, Plaintiffs have no claims against
Defendants upon which relief can be granted.

The Thomas decision made it clear that the exemptions under NRS 608.250(2) no longer applies.
NRS 608.250(2) contained exemptions in effect since 1965, which employers reasonably and
legitimately relied upon. The intent of the Thomas decision was not to punish Defendants including
other employers who reasonably and legitimately relied upon NRS 608.250(2). Rather, the intent of
Thomas was to make one conclusive opinion on minimum wage law and to clarify the law
prospectively. The implications of a retroactive legal effect are enormous and profound, especially
considering the list of exemptions under NRS 608.250(2) that were completely wiped away by the
Thomas decision. The decision was not meant to have a retroactive effect. Despite Plaintiffs’ “Motion
to Correct,” the Supreme Court purposefully did not indicate, imply or even hint that their decision
meant that a taxicab driver or anyone who was previously exempted under NRS 608.250(2), can now go
back in time and pursue minimum wage claims against individual employers prior to June 26, 2014. The
reason is one of fundamental fairness as stated in Landgraf, Id at 511 U.S. at 270. Furthermore, the
Court also recognized that employers were put in the most impossible and unenviable position in
choosing between which legal provision to follow, on the same exact subject matter. The Court did not
want to punish employers when they were following the same law that was being enforced by the Office
of Labor Commissioner.

The Supreme Court recently took the opportunity to cite to the Thomas decision, by specifically

using the present tense language, which provides further support that their decision had prospective

PA009
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effect. In Terry v. Sapphire Gentlemen’s Club, 130 Nev., Advance Opinion 87, at Page 6 the Court

stated:

... and though this court has recognized that the text of the Minimum Wage
Amendment supplants that of our statutory minimum wage laws to some extent,

see Thomas v. Nev. Yellow Cab Corp., 130 Nev. ___, 327 P.3d 518, 522 (2014)
(holding that “[t]he text of the Minimum Wage Amendment ... supersedes and
supplants the taxicab driver exception set out in NRS 608.250(2))

The Nevada Department of Business and Industry agrees that the application of Thomas is
prospective, not retroactive. In its recent publication, The Business Advocate, it contained an article
titled, “A Minimum Wage Guide for Nevada Employers,” where it stated:

While the constitutional amendment did not directly conflict with the exemptions
outlined in NRS 608.250, its passage created some uncertainty. It was this uncertainty
that the Nevada Supreme Court addressed this past summer in Thomas v. Nevada Yellow
Cab, 130 Nev. Adv. Op. 52 (2014). In its opinion, the Nevada Supreme Court found that
exemptions outlined in the Nevada Constitution supersede the exemptions previously
provided for in NRS 608.250. The only individuals who are exempt from the payment of
minimum wage, according to the Nevada Supreme Court, are those specifically outlined
in the constitutional amendment.

What does this decision mean for Nevada’s employers? It means that employers who
have previously relied on the exemptions outlined in NRS 608.250 will be mandated
to pay minimum wage to individuals not specifically exempted in the Nevada
Constitution. See Page 7 of “A Minimum Wage Guide for Nevada Employers” Winter
2014 attached hereto was Exhibit 5.

The Supreme Court recognized that prior to June 26, 2014, employers were reasonably and legitimately
relying on NRS 608.250, and that there was confusion about which law employers must follow and
hence, decided to make a definitive ruling moving forward that would apply prospectively, not
retroactively. Defendants have been in compliance with the Thomas decision since June 26, 2014. See
Affidavit of Gene Auffert, CEO and CFO attached hereto as Exhibit 6. Therefore, Defendants
respectfully request this Honorable Court to grant Defendants’ Motion to dismiss, because Plaintiffs do

not have a claim upon which relief can be granted.

/1

- 10 -
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I11.

CONCLUSION

Based on the foregoing points and authorities, Defendants respectfully request that this
Honorable Court grant Defendants’ Motion to Dismiss.
DATED this _6th _day of January, 2015.

YELLOW CHECKER STAR
TRANSPORTATION CO. LEGAL DEPT.

/s/ Tamer Botros
MARC C. GORDON, ESQ.

GENERAL COUNSEL

Nevada Bar No. 001866

TAMER B. BOTROS, ESQ.

ASSOCIATE COUNSEL

Nevada Bar No. 012183

5225 W. Post Road

Las Vegas, Nevada 89118

NEVADA YELLOW CAB CORPORATION
NEVADA CHECKER CAB CORPORATION and
NEVADA STAR CAB CORPORATION

- 11 -
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CERTIFICATE OF ELECTRONIC SERVICE

Pursuant to Rule 9 of Nevada Electronic Filing and Conversion Rules, I hereby certify that on
the ath day of January, 2015, service of the foregoing DEFENDANTS’ MOTION TO DISMISS

PURSUANT TO NRCP 12(b)(5) made this date by electronic service as follows:

Leon Greenberg, Esq.

Dana Sniegocki, Esq.

Leon Greenberg Professional Corporation
2965 South Jones Blvd, Suite E4

Las Vegas, Nevada 89146
leongreenbergiwovertimelaw.com
dana@overtimelaw.com

Attorneys for Plaintiffs

CHRISTOPHER THOMAS
CHRISTOPHER CRAIG

/s/ Tamer Botros

For Yellow Checker Star
Transportation Co. Legal Dept.

- 12 -
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IN THE SUPREME COURT OF THE STATE OE [¥¢thohi2ally Filed

CHRISTOPHER THOMAS and
CHRISTOPHER CRAIG
Individually and on behalf of others
similarly situated,

Appellants,
VS.
NEVADA YELLOW CAB
CORPORATION, NEVADA
CHECKER CAB CORPORATION,
NEVADA STAR CAB
CORPORATION,

Respondents,

APPELLANTS’ MOTION TO CORRECT
OPINION OF JUNE 26, 2014 AND STAY
REMITTITUR

Leon Greenberg, Esq. (Bar # 8094)
A Professional Corporation

2965 S. Jones Blvd., Suite E-3

Las Vegas, Nevada 89146

(702) 383-6085

Attorney for Appellants

Oct 14 2014 03:39 p|m.
Tracie K. Lindeman

Sup. Ct. No. &l@gqof Supreme Cqurt
Dist. Ct No.:A-12-661726-C
Dept. No. XXVIII

Docket 61681 Document 2014-34145 PAO14
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Appellants, Christopher Thomas and Christopher Craig, hereby
file this motion seeking to correct this Court’s Opinion of June 26, 2014, by
removing any present tense language that can be interpreted as directing such

Opinion is only to be applied prospectively.

NATURE OF RELIEF SOUGHT

The holding of the Court’s Opinion of June 26, 2014 1s not in
dispute. What is sought by this motion 1s a correction to the present tense
language of two sentences, and three words, of the Opinion which, 1f
uncorrected, will be the subject of further litigation, and a further appeal to this
Court, over whether such Opinion’s application 1s only prospective. These two
sentences, with the requested corrected language 1n brackets and removed

words struck through, are set forth below:

We hold that the district court erred because the text of the
Minimum Wage Amendment, by clearly setting out some
exceptions to the minimum wage law and not others, supptants
[supplanted] the exceptions listed in NRS 608.250(2). Opinion,
page 2; 327 P.3d at 520.

The text of the Minimum Wage Amendment, by enumerating
specific exceptions that do not include taxicab drivers, supersedes
[superceded] and supptants [supplanted] the taxicab driver
exception set out in NRS 608.250(2). Opinion, page 9; 327 P.3d
at 522.

PAO1%
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WHY THE RELIEF REQUESTED SHOULD BE GRANTED

The relief requested 1s sought to conserve judicial resources and
promptly secure for the appellants, and many thousands of other employees in
the Nevada taxicab industry, the relief afforded to them by the Court’s Opinion
of June 26, 2014. Appellants’ counsel 1s aware of six other pending litigations
involving taxi driver plaintiffs seeking mimimum hourly wages, including one
currently on appeal to this Court, Gilmore v. Desert Cab, Inc. No. 62905. See,
Ex. “A” q 1. This case, the Gilmore appeal, and all of those other cases,
mvolve the 1dentical 1ssue resolved by this appeal, the entitlement of taxi
drivers to the minimum hourly wage specified by Nevada’s Constitution.

This litigation has been most vigorously contested, as evidenced by
respondents’ recently denied, and wholly specious, Petition for Rehearing. See,
Order of September 24, 2014. Despite the speciousness of any claim that the
Court’s Opinion of June 26, 2014 only has prospective application, it seems
virtually certain that respondents 1n this case, and one or more defendants in the
other taxi driver minimum wage cases, will insist on litigating that issue. They
will do so based upon the foregoing enumerated language. If that language is
not modified as requested they will insist it establishes that, under the Court’s
June 26, 2014 Opinion, the Minimum Wage Amendment has not “superceded”
and “supplanted” the exceptions set out in NRS 608.250(2) as of the
Amendment’s effective date but only “supercedes” and “supplants” them as of
the date of such Opinion. See, Ex. “A” 9 2.

THE COURT SHOULD STAY REMITTITUR
TO CORRECT ITS OPINION

Pursuant to NRAP Rule 41(a)(1) this Court 1s to 1ssue remittitur of this
case on October 20, 2014, unless it enlarges the time for it to do so by
appropriate Order. It is submitted that the Court should suitably enlarge the

time for 1ts remittitur to 1ssue so 1t can consider and rule upon this motion

PAO16
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before it relinquishes jurisdiction over this appeal.

Dated this 14th day of October, 2014.

/s/ Leon Greenberg

Leon Greenberg, Esq. (Bar # 8094)
A Professional Corporation

2965 S. Jones Blvd., Suite E-3

Las Vegas, Nevada 89146

(702) 383-6085

Attorney for Appellant

PAOT’



EXHIBIT “"A”



A~ L N

O e 1 O

10
1
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

IN THE SUPREME COURT OF THE STATE OF NEVADA

CHRISTOPHER THOMAS and Sup. Ct. No. 61681
CHRISTOPHER CRAIG
Individually and on behalf of others Dist. Ct No.:A-12-661726-C

similarly situated,
Dept. No. XXVIII
Appellants,

VS. Declaration

NEVADA YELLOW CAB
CORPORATION, NEVADA
CHECKER CAB CORPORATION,
NEVADA STAR CAB
CORPORATION,

Respondents,

Leon Greenberg, an attorney duly licensed to practice law in the State of
Nevada, hereby affirms, under penalty of perjury, that:

1. Tam counsel for the appellants in this case. I am also counsel for the
plaintiffs in the following six other cases that also involve claims for unpaid
minimum hourly wages allegedly owed to taxi cab driver employees pursuant
to the Nevada Constitution: Murray v. A Cab Taxi Service LLC, Eighth Judicial
District Court, Case No. A-12-669926-C; Herring v. Boulder Cab, Inc., Eighth
Judicial District Court, Case No. A-13-691551-C; Tesema v. Lucky Cab Co.,
Eighth Judicial District Court, Case No. A-12-660700-C; Golden v. Sun Cab,
Inc., Eighth Judicial District Court, Case No. A-13-678109-C; Perera v.
Western Cab Company, Eighth Judicial District Court, Case No. A-14-707425-
C and Gilmore v. Desert Cab, Inc., appeal pending, Nevada Supreme Court No.

62905. In all of these cases, except Perera which has yet to be served,

1
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defendants have asserted that taxi cab drivers are not subject to the mimimum
wage protections of Nevada’s Constitution, an issue resolved by this appeal.

2. T'have engaged in discussions about the Court’s Opinion of June 26,
2014 with several of the counsel representing defendants in the cases
enumerated in paragraph 1. Such counsel have advised me that defendants in
those cases believe that the Court’s Opinion of June 26, 2014 has only
prospective application. They claim to base that belief upon the Opinion’s use
of the present tense “supercede” and “supplant,” and not the past tense of those
words, 1n 1ts discussion of how the Nevada Constitution has overridden the
exceptions set out in NRS 608.250(2). Based upon those conversations it is my
belief that defendants in some, or all, of such cases, and in this case as well,
intend to argue that the Court’s Opinion of June 26, 2014 found the Nevada
Constitution “supercedes” and “supplants” the exceptions set out in NRS

608.250(2) only as of the date of such Opinion and not as of its enactment date.

Dated this 14th day of October, 2014.

/s/ Leon Greenberg
Leon Greenberg, Esq. (Bar # 8094)
A Professional Corporation
2965 S. Jones Blvd., Suite E-3
Las Vegas, Nevada 89146
(702) 383-6085
Attorney for Appellant
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EXHIBIT 2



IN THE SUPREME COURT OF NEVADA

CHRISTOPHER THOMAS, and
CHRISTOPHER CRAIG,
Individually and on behalf of others
similarly situated,

Petitioners,

VS.

NEVADA YELLOW CAB

CORPORATION, NEVADA CHECKER
CAB CORPORATION NEVADA STAR

CAB CORPORATION

Respondents.

T o T A N N N Ny

Electronically Filed
Oct 17 2014 09:59 a.m.
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ARGUMENT
A. Appellants’ “Motion to Correct” Is Time Barred Under NRAP
40(a)(1).

NRAP 40(a)(1) states in pertinent part:
Unless the time 1s shortened or enlarged by order, a petition for

rehearing may be filed within 18 days after the filing of the court’s

decision under Rule 36.

First, Appellants’ “Motion to Correct,” is pre-mature and inappropriate
procedurally, since it 1s essentially requesting that this Honorable Court step into
the shoes of the District Court, and determine trial court 1ssues prior to this matter
being remanded — 1ssues that have neither been briefed, argued or ruled upon by
the District Court Judge as part of the continuing litigation following remand.

Second, Appellants so-called “Motion to Correct,” an unknown procedure
under NRAP, 1s time barred. This Motion to Correct should in effect be construed
as a Petition for Re-Hearing, since what Appellants are seeking would significantly

alter the Thomas decision and thus requires a rehearing. The Thomas decision was

rendered on June 26, 2014. Pursuant to NRAP 40(a)(1), Appellants had until July

14, 2014 to file their “Motion to Correct.” Instead, Appellants filed their “Motion

to Correct,” on October 14, 2014 and thus are time barred. Therefore, Respondents|

respectfully request that this Honorable Court deny Appellants’ Motion to Correct

Opinion of June 26, 2014 and Stay Remuttitur.

2
]
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B. Appellants Are Seeking to Change This Honorable Court’s Opinion

in Thomas.

On June 26, 2014, this Honorable Court decided the Thomas case. The
Court recognized in its decision, that at the time, there were two (2) conflicting
laws regarding the same subject matter dealing with occupational exemptions,
namely NRS 608.250(2) and the 2006 Constitutional Minimum Wage Amendment.
Following passage of the Nevada Minimum Wage Amendment in 2006, the
statutory occupational exemption for taxi and limo drivers remained in NRS
608.250(2). There was no express or implied repeal at that time and in the years
following. In addition, the Nevada Labor Commissioner acted in accord with NRS
608.250(2) until June 26, 2014, by recognizing the taxi driver occupational
exemption in NRS 608.250(2). Thus, until June 26, 2014, NRS 608.250(2) was the
law that employers were following in Nevada, and were reasonable in doing so.

The Court then decided in Thomas, that from June 26, 2014 it would make
clear to employers and employees in the State of Nevada what the current law on
Minimum Wage occupational exemptions would be moving forward. The decision
speaks for itself. Appellants now seek at this very late date to have this Court
change its opinion, in order to enable Appellants and others to pursue minimum

wage claims retroactively.

]
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Thomas 1s a landmark decision in Nevada pertaining to minimum wage
occupational exemptions. The decision as released and published several months
ago, June 26, 2014, must stand with no corrections or changes, allowing this matter
to be remanded to District Court for continuing proceedings (please recall that this
case was dismissed at its inception pursuant to Respondents successful Motion to
Dismiss - there still remains the stages of pleadings, class action certification,
discovery and trial to take place in the trial court upon remand). Therefore,
Respondents respectfully request the Court deny Appellants’ Motion to Correct
Opinion of June 26, 2014 and Stay Remuttitur.

C. The Thomas Decision Was Meant to Only Apply Prospectively, Not

Retroactively.

There 1s nothing in the Thomas decision, either directly or indirectly, express
or implied, that supports the proposition that a taxicab driver, or any other
occupational category formerly exempt under NRS 608.250(2), can now go back
years in time and pursue minimum wage claims against individual
employers. Laws and court decisions are presumed to only operate prospectively,

unless an intent to apply retroactively is made clear. Landgrafv. USI Film Prods.,

511 U.S. 244, 273 (1994); PEBP, 124 Nev. at 154, 179 P.3d at 553; Cnty. of Clark

v. Roosevelt Title Ins. Co., 80 Nev. 530, 535, 396 P.2d 844, 846 (1964). (Cited in

Sandpointe Apartments, LLC v. Eighth Judicial District Court, 129 Nev. Adv. Op.
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87 Nov. 14, 2013); McKellar v. McKellar, 110 Nev. 200, 871 P.2d 296, 298 (1994)|

("[t]here 1s a general presumption in favor of prospective application of statutes
unless the legislature clearly manifests a contrary itent or unless the intent of the
legislature cannot otherwise be satisfied"). This presumption against retroactivity
is typically explained by reference to fairness. Landgraf, 511 U.S. at 270.

In this case, the implications of a retroactive legal effect are profound,

considering the lengthy list of occupational exemptions under NRS 608.250(2) that

were completely wiped away by the Thomas decision. If this Honorable Court
were to grant Appellants’ Motion, it would mean that other previously exempt
occupations such as casual babysitters, domestic service employees, outside
salespersons, agricultural employees, persons with severe disabilities, and limo
drivers can now go back possibly years in time and file minimum wage claims in
District Court.

The Thomas decision provides compelling affirmative support that it was not
intended to allow Appellants and other previously exempt occupations under NRS
608.250(2) to be able to go back years in time pursuing minimum wage claims.
This Court ruled, “The text of the Minimum Wage Amendment, by enumerating
specific exceptions that do not include taxicab drivers, supersedes and supplants
the taxicab driver exception set out in NRS 608.250(2).” (Page 9 of Thomas

decision, emphasis added). From the use of the present tense, the Thomas

]
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decision never intended for Appellants to go back in time; otherwise, the majority
of the Supreme Court would have clearly stated “superseded and supplanted,”
the past tense, which would have entirely different implications.

NRS 608.250(2) was the law that employers were following until the

Thomas decision issued on June 26, 2014. Following passage of the Nevada

Minimum Wage Amendment in 2006, the statutory occupational exemptions for
taxi and limo drivers (and others) remained on the books and effective pursuant to
NRS 608.250(2). There was no express or implied repeal at that time or in the
years following. In 2009, federal District Judge Robert Clive Jones was the first
jurist in Nevada to weigh 1n on the question of “implied repeal,” of NRS
608.250(2), interpreting Nevada law 1n the Lucas case. His decision against
“implied repeal,” although not binding on the Nevada Supreme Court, was
nonetheless the only statement of competent judicial authority on the Nevada law
question, and remained so until Thomas. All during those years from 2006 until
June 26, 2014, employers and employees followed the law as interpreted by Judge
Jones, and were reasonable in doing so since the Supreme Court had not spoken
otherwise. Moreover, the Nevada Labor Commissioner agreed with that state of
affairs, and continued to recognize the occupational exemptions of NRS
608.250(2) until Thomas. The Supreme Court recognized this fact in 7Thomas

when it stated, “The Amendment’s broad definition of employee and very specific
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exemptions necessarily and directly conflict with the legislative exception for
taxicab drivers established by NRS 608.250(2)(e). Therefore, the two are
“irreconcilably repugnant,”... such that “both cannot stand,... and the statute is

impliedly repealed by the constitutional amendment.” (Page 6 of Thomas

decision; emphasis supplied). The majority did not state “the statute was impliedly
repealed,” in 2006 by the Nevada Minimum Wage Amendment. Thus, this Court
is recognizing the legal quandary due to two (2) conflicting laws in force and in
effect on the same subject matter since 2006. That quandary moved the majority
in Thomas to 1ssue a conclusive decision that would resolve the conflict going
forward. Nothing in the language of Thomas indicates that 1t meant to grant
Appellants a right to pursue minimum wage claims retroactively.

In Stokes v. Aetna Casualty and Surety Company, 232 So. 2d 328

(La.App.1970), (cited with approval in Klosterman v. Cummings, 476 P.2d 14, 86

Nev. 684 (Nev., 1970), that court said: ‘“We conclude, therefore, that the question
of retroactive or prospective application of civil law changes must be determined
in the light of (1) extent of reliance on previous legislation or judicial decision, (2)
the reasonableness of such reliance, (3) the degree of hardship resulting from a
retroactive application of the change, (4) the public interest in the stability of the
social institutions involved, if any, and (5) the purpose and intent of both the new

and old rule.’
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In this case, prior to June 26, 2014, there was no Nevada Supreme Court
decision on this matter and Respondents, including other employers in Nevada,
were reasonably and legitimately relying on NRS 608.250(2). That reliance was
reasonable, since NRS 608.250(2) remained the law until the Thomas decision.
The degree of hardship resulting from a retroactive application will be enormous
and profound, since many employment sectors listed under NRS 608.250(2) were
reasonably and legitimately relying on that law during all that time.

If retroactive application were to take place, Respondents and those other
employment sectors would be unjustly punished for following the same law that
the Nevada Labor Commissioner was following and enforcing all those years.
Instead, the Thomas decision rightfully and reasonably makes it clear that NRS
608.250(2) no longer applies, and hence there are no occupational exemptions
under that statute in the State of Nevada after June 26, 2014.

The occupational exemptions contained in NRS 608.250(2) had been in
effect in Nevada since 1965. Employers and government agencies reasonably and
justifiably relied upon those occupational exemptions until 7#omas. The intent of

the Thomas decision was not to punish Respondents or other employers who in

good faith reasonably and lawfully relied upon NRS 608.250(2). Rather, the intent

of Thomas was to issue a conclusive opinion on minimum wage law that would
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resolve the conflict between two existing laws, and apply that resolution on a going
forward basis after June 26, 2014.
CONCLUSION
Based on the foregoing points and authorities, Respondents respectfully
request that this Honorable Court deny Appellants’ Motion to Correct Opinion of
June 26, 2014 and Stay Remittitur.
DATED this 16® day of October, 2014.

YELLOW CHECKER STAR
TRANSPORTATION CO. LEGAL DEPT.

Ware . Gordan

MARC C. GORDON, ESQ.
GENERAL COUNSEL
Nevada Bar No. 001866
TAMER B. BOTROS, ESQ.
ASSOCIATE COUNSEL
Nevada Bar No. 012183
5225 W. Post Road

Las Vegas, Nevada 89118
Attorneys for Respondents
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CERTIFICATE OF SERVICE

The undersigned certifies that on October 16%, 2014, service of the
foregoing, RESPONDENTS’ OPPOSITION TO MOTION TO CORRECT
OPINION OF JUNE 26, 2014 AND STAY REMITTITUR was made by
depositing same in the U.S. mail, first class postage, prepaid, addressed as follows:
Leon Greenberg, Esq.

2965 S. Jones Blvd., Suite E-3

Las Vegas, Nevada 89146
Attorney for Appellants

/s/ Sheila Robertson
For Yellow Checker Star
Transportation Co. Legal Dept.
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An unpublished order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123.
IN THE SUPREME COURT OF THE STATE OF NEVADA

CHRISTOPHER THOMAS; AND No. 61681
CHRISTOPHER CRAIG,
' INDIVIDUALLY AND ON BEHALF OF
| OTHERS SIMILARILY SITUATED,
Appellants,

FILED

| NEVADA YELLOW CAB

| CORPORATION; NEVADA CHECKER OCT 2 7 0%
- CAB CORPORATION; AND NEVADA TRACHE K LINDEMAN
| STAR CAB CORPORATION, | CLE”“%&F@;’P""E’”?EWURT
Respondents. B gg;mW{r

ORDER

This court issued an opinion in this matter on June 26, 2014.
| Appellants have filed a metion to correct the opinion by changing three
words from present tense to past tense, and also request that this court
| stay issuance of the remittitur, which was due to 1ssue October 20, 2014.
Respondents have filed an opposition to the motion, and appellants have
filed a reply. No good cause appearing, we deny the motion to the extent 1t
| requests changes to the wording of the opimon; the opinion shall stand as

| issued. We grant the motion to the extent that the remittitur was not

o

Supneme Courr
Nevapa

TR e S




SUPREME COURT
JF
NEvaoa

(@) 19474 oo

issued while this court considered the motion. As we have now ruled on
the motion, we direct the clerk to issue the remittitur forthwith.

It 1s so ORDERED.

Pickering

Parrairre Douglas’
 Cheary, do% .
Cherry Saitta

Leon Greenberg Professional Corporation
Marc C. Gordon
Tamer B. Botros

ce: Hon. Ronald J. Israel, Distriet Judge
Eighth Districet Court Clerk
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The legislature hereby finds and declares that the health and welfare of workers and the employment of persons in private enterprises in this state
are of concern to the state and the health and welfare of persons required to earn their livings by their own endeavors require certain safeguards as
to hours of service, working conditions and compensation therefor.

1. Discharge of employee: Whenever an employer discharges an employee, the wages and compensation earned and unpaid at the time of such discharge shall
become due and payable immediately.

2. Quitting employee: Whenever an employee resigns or quits his employment, the wages and compensation earned and unpaid at the time of his resignation or
quitting must be paid no later than the day on which he would have regularly been paid or 7 days after he resigns or quits, whichever is earlier.

3. An employer shall not employ an employee for a continuous period of 8 hours without permitting the employee to have a meal period of at least one-half
hour. No period of less than 30 minutes interrupts a continuous period of work.

4.  Every employer shall authorize and permit covered employees to take rest periods, which, insofar as practicable, shall be in the middle of each work period.
The duration of the rest periods shall be based on the total hours worked daily at the rate of 10 minutes for each 4 hours or major fraction thereof. Authorized rest
periods shall be counted as hours worked, for which there shall be no deduction from wages.

5. Effective July 1, 2010 each employer shall pay a wage to each employee of not less than $7.25 per hour worked if the employer provides health benefits,
or $8.25 per hour if the employer does not provide health benefits. Offering health benefits means making health insurance available to the employee for the
employee and the employee’s dependents at a total cost to the employee for premiums of not more than 10 percent of the employee’s gross taxable income
from the employer. Tips or gratuities received by employees shall not be credited as being any part of or offset against the minimum wage rates.

6. A part of wages or compensation may, if mutually agreed upon by an employee and employer in the contract of employment, consist of meals. In no case shall
the value of the meals consumed by such employee be computed or valued at more than 35 cents for each breakfast actually consumed, 45 cents for each lunch
actually consumed, and 70 cents for each dinner actually consumed.

7. An employer shall pay 1 1/2 times an employee’s regular wage rate whenever an employee whose wage rate is less than 1 1/2 times the minimum rate
prescribed pursuant to the Constitution of the State of Nevada: (a) Works more than 40 hours in any scheduled week of work; or (b) Works more than 8 hours
in any workday unless by mutual agreement the employee works a scheduled 10 hours per day for 4 calendar days within any scheduled week of work.

An employer shall pay 1 1/2 times an employee’s regular wage rate whenever an employee whose wage rate is 1 1/2 times or more than the minimum rate
prescribed pursuant to the Constitution, works more than 40 hours in any scheduled week of work.

The above provisions:d i:(a) Employees who are not covered by the minimum wage provisions of the Constitution (b) Qutside buyers; (c)
Employees in a retail or service > business if their regular rate is more than 1 2 times the minimum wage, and more than half their compensation for a
representative period comes from commissions on goods or services, with the representative period being, to the extent allowed pursuant to federal law, not
less than one month; (d) Employees who are employed in bona fide executive, administrative or professional capacities; (¢) Employees covered by collective
bargaining agreements which provide otherwise for overtime; (f) Drivers, drivers’ helpers, loaders and mechanics for motor carriers subject to the Motor
Carrier Act of 1935, as amended; (g) Employees of a railroad; (h) Employees of a carrier by air; (i) Drivers or drivers’ helpers making local deliveries and
paid on a trip-rate basis or other delivery payment plan; (j)* -or limousines; (k) Agricultural employees; (1) Employees of business
enterprises having a gross sales volume of less than $250,000 per year; (m) Any salesman or mechanic primarily engaged in selling or servicing automobiles,

8.  Every employer shall establish and maintain records of wages for the benefit of his employees, showing for each pay period the following information for
each employee: (a) Gross wage or salary; (b) Deductions; (c) Net cash wage or salary; (d) Total hours employed in the pay period by noting the number of hours
per day; (e) Date of payment.

9. Wages must be paid semimonthly or more often.

10.  Every employer shall establish and maintain regular paydays and shall post a notice setting forth those regular paydays in 2 conspicuous places. After an
employer establishes regular paydays and the place of payment, the employer shall not change a regular payday or the place of payment unless, not fewer than
7 days before the change is made, the employer provides the employees affected by the change with written notice in a manner that is calculated to provide
actual notice of the change to each such employee.

11. Tt is unlawful for any person to take all or part of any tips or gratuities bestowed upon his employees. Nothing contained in this section shall be construed to
prevent such employees from entering into an agreement to divide such tips or gratuities among themselves.

12, An employer may not require an employee to rebate, refund or return any part of his or her wage, salary or compensation. Also, an employer may not
withhold or deduct any portion of such wages unless it is for the benefit of, and authorized by written order of the employee. Further, it i3 unlawtul for any
emplover who has the legal authority to decrease the wage, salary or compensation of an emiployee to tmplement such a decrease unless:

(a) Not less than 7 days before the employee performs any ‘work at the decreased wage, salary or compensation, the employer provides the employee with
written notice of the decrease; or

(h)y The employer complies with the requiremnents relating to the decrease that are imposed on the employer pursuant to the provisions of any collective
bargaining agreement or any contract betwesn the employer and the enaploy

13.  All umiforms or accessories distinctive as to style, color or material shall be furnished, without cost, to employees by their employer. If a uniform or accessory
requires a special cleaning process, and cannot be easily laundered by an employee, such employee's employer shall clean such uniform or accessory without cost

to such employee.

For additional information or exceptions, contact the Nevada State Labor Commissioner.: Carson City 775-687-4850 or Las Vegas 702-486-2650

TOLL FREE: [-800-992-0900 Ext. 4850 Internet: www.LaborCommissioner.com
BRIAN SANDOVAL THORAN TOWLER BRUCE BRESLOW
Governor Nevada Labor Commissioner Director
State of Nevada Nevada Department of Business & Industry
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AFFIDAVIT OF EUGENE AUFFERT, CEQ and CFO OF YELLOW CHECKER STAR
TRANSPORTATION

STATE OF NEVADA )
) ss:
COUNTY OF CLARK )

I, Eugene Auffert, being first duly sworn, depose and says:

1. Tam the Chief Executive Officer (CEO) and Chief Financial Officer (CFO) of Yellow
Checker Star Transportation (heremnafter “YCS”).

2. Thave been CEO and CFO of YCS since the year 20§ .

3. The facts set forth in this affidavit are known to me personally, or are based upon my
information and belief, and if called to do so, [ would competently testify under oath
regarding the same,

4. After the Thomas decision was rendered on June 26, 2014, I ensured that YCS’ payroll
department was in compliance with the decision.

5. Since June 26, 2014, YCS has been in compliance with the Zhomas decision.
I declare under penalty of perjury under the laws of the State of Nevada that the above
information is true and correct.

s
DATED this 2™ January, 2015,

SUBSCRIBED AND SWORN to before me

this O A day of January, 2015, |
f : | .=, SHEILA ROBERTSON §
d Notary Public, State of Nevada §
1 ’  Appointment No. 96-1833-1 &
NO r ARY PU SLIC : My Appt. Expires July 18, 2018 §
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Electronically Filed

01/23/2015 03:35:10 PM

OPPM . b eriin—
LEON GREENBERG, ESQ., SBN 8094

DANA SNIEGOCKI, ESQ., SBN 11715 CLERK OF THE COURT
Leon Greenberg Pr0f68810nal Corporation

2965 South Jones Blvd- Suite E3

Las Vegas, Nevada 89146

(702) 383-6085

(702) 385-1827(fax)

leongreenberg@overtimelaw.com

dana@overtimelaw.com

Attorneys for Plaintiffs
DISTRICT COURT
CLARK COUNTY,NEVADA
CHRISTOPHER THOMAS, and Case No.: A-12-661726-C
CHRISTOPHER CRAIG, Individually and
on behalf of others similarly situated, Dept.: XXVIII
Plaintiffs,

RESPONSE IN OPPOSITION TO
VS. DEFENDANTS’ MOTION TO

DISMISS
NEVADA YELLOW CAB
CORPORATION, NEVADA
CHECKER CAB CORPORATION, and

NEVADA STAR CAB
CORPORATION,

Defendants.

Plaintiffs, by and through their attorney, Leon Greenberg Professional
Corporation, submit this memorandum of points and authorities in response to
defendants’ motion to dismiss.

MEMORANDUM OF POINTS AND AUTHORITIES
SUMMARY OF RESPONSE

DEFENDANTS’ ASSERTION THAT THE SUPREME COURT’S DECISION
IN THIS CASE HAS NO CURRENT APPLICATION IS FRIVOLOUS

Like the apocryphal ostrich that sticks its head in the sand to avoid an
unpleasant reality, defendants latch upon the Supreme Court Opinion’s use of the
“present voice” or “active” tense of certain verbs as creating a previously unknown

form of “future conduct only” precedent. Defendants even more preposterously assert

PA042




O 0 1

10
1
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

that this new and revolutionary view of the law 1s properly divined in a sub silentio
fashion from the Nevada Supreme Court’s Opinion, which makes no comment
whatsoever on limiting its decision only to future conduct.

Defendants’ argument, based entirely upon the Nevada Supreme Court
Opinion’s use of the present tense, or active voice, verbs “supercedes” and “supplants”
(and not the past tense, and passive voice, “superceded” and “supplanted”), 1s not only
without support, it 1s not even logically consistent. The Opinion also, as 1s traditional,
interchangeably uses the past and present tense and active and passive verb forms in
its same critical discussions. It states that when a statute, in this case the taxi driver
minimum wage exemption of NRS 608.250(2), “is irreconcilably repugnant” to a
constitutional amendment it 1s “deemed to have been impliedly repealed.” Under
defendants’ own reasoning this past tense and passive voice verb form renders a
“future conduct only” reading of the Opinion impossible. But, just like an ostrich with
its cranium buried 1n the sand, defendants ignore this branch of the Opinion and the
resulting 1llogic of their completely frivolous argument.

ARGUMENT
L. DEFENDANTS MISREPRESENT WHAT CONSTITUTES
RETROACTIVE™ APPLICATION OF LAW ISSUE 1S EVEN
ARGUABLY PRESENT IN THIS CASE
A. The “retroactive application of law” jurisprudence that
defendants rely upon concerns the application of a new statutory
Qate: 3 sifuation not present in this cace. |- tatutes effeetive
1. Nevada’s Minimum Wage Constitutional Amendment

became effective on November 28, 2006 and plaintiffs’
claims only concern conduct taking place after that date.

Defendants’ brief, at page 5, states that “[f]ollowing the passage of the
Nevada Minimum Wage [Constitutional] Amendment in 2006, the statutory exemption
[from Nevada’s minimum wage] for taxi and limo [sic] drivers remained” and that
“[t]here was no express or implied repeal [of such exemption] at that time and in the

29

years following.” Defendants cite no authority for these remarkable conclusions, that
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the constitutional amendment remained ineffective for taxi drivers until the Nevada
Supreme Court’s Opinion was issued, except for their wholly self serving,
unsupported, and illogical reading of that Opinion.

Amendments to Nevada’s Constitution become “effective upon the canvass of
the votes by the supreme court.” Tovinen v. Rollins, 560 P.2d 915, 916-917 (Nev. Sup.
Ct. 1977). Article 15, Section 16, of the Nevada Constitution, creating new minimum
wage rights for Nevada’s employees, was enacted by the voters in the 2006 general
election and became effective on November 28, 2006. See, N.R.S. § 293.395(2).

Article 15, Section 16, of the Nevada Constitution, and all of its terms, became
the law of Nevada as of its effective date of November 28, 2006, not on the date of the
Supreme Court’s Opinion on June 26, 2014. Plaintiffs are not making any claims
against defendants involving conduct occurring prior to that effective date. The only
“prospective application” of Article 15, Section 16, of the Nevada Constitution 1s its
application after November 28, 2006: “As a general rule, a constitutional amendment
is to be given only prospective application from its effective date unless the intent to
make 1t retrospective clearly appears from its terms.” 7Tovinen, 560 P.2d at 917
(emphasis added).

2. Every court decision cited by defendants concerns whether to

impose a new legal obligation to events occurring prior to the
effective date of a new statute, an issue not present in this case.

Every case cited by defendants in support of their motion mmvolves whether to
“retroactively” apply a new law to conduct taking place prior to its effective date, an
1ssue not present 1n this case. See, Pub. Emps.’ Benefits Program v. Las Vegas Metro.
Police Dep't (PEBP), 179 P.3d 542, 553—54 (Nev. Sup. Ct. 2008) (“A statute has
retroactive effect when it takes away or impairs vested rights acquired under existing
laws, or creates a new obligation, imposes a new duty, or attaches a new disability, in
respect to transactions or considerations already past.”’)(emphasis provided). Every
other authority cited by defendants, just as in PEBP, involves whether to apply a

statute to conduct taking place prior to such statute’s enactment and specified effective
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date. See, Landgrafv. USI Films Products, 511 U.S. 244, 273 (1994) (Conduct taking
place prior to Civil Rights Act of 1991's enactment not subject to its provisions);
County of Clark v. Roosevelt Title Insurance, 396 P.2d 844, 846 (Nev. Sup. Ct. 1964)
(Statute could not revive right to redeem land taken by county for tax lien when that
right had expired prior to the statute’s enactment); Sandpointe Apts. v. Eighth Jud.
Dist. Ct., 313 P.3 849 (Nev. Sup. Ct. 2013) (Statute limiting mortgage deficiency
judgments not applicable to foreclosures or trustees sales taking place prior to statute’s
effective date) and McKellar v. McKellar, 871 P.2d 296, 298 (Nev. Sup. Ct. 1994)
(Statute abolishing period of limitations to collect child support arrearage does not
create right to collect arrearage barred by limitations period in effect prior to statute’s
enactment).

Defendants mislead this court by citing precedents dealing with the application
of new statutes to conduct taking place before such statutes’ effective dates. Such
precedents have no application to this case, which solely involves conduct taking place
after the effective date of Article 15, Section 16, of the Nevada Constitution, which
was November 28, 2006.

II. DEFENDANTS’ ARGUMENT THAT THE SUPREME COURT’S
OPINION ONLY APPLIES TO “FUTURE CONDUCT” HAS NO
%%%8%{%?8%%&%NTRARY TO FUNDAMENTAL
A. Defendants’ assertion that the Nevada Supreme Court has

directed that its Opinion only be agplied to conduct taking
place after its publication on June 26, 2014 is baseless.

1. The argument the lan,guage of the Opinion directs a
“future conduct only” application of its holding is
completely without merit and unsupported.

Defendants assert that the Supreme Court’s Opinion has no application to
conduct taking place prior to its issuance on June 26, 2014 because of its use of the
present tense and active voice verbs “supercedes” and “‘supplants” and not the past
tense and passive voice verb forms of “superceded” and “supplanted.” They offer no

explanation of why the tense and active voice verb form of these two words, 1n an
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Opinion that makes no mention of limiting its application to only future conduct, are
significant. Nor do they explain why the interchangeable use in the Opinion of the
past tense and passive voice verb form should be ignored in evaluating defendants’
argument, e.g., the Opinion also uses the “past” tense in the exact fashion defendants
assert would indicate it has a current, and not just future conduct, application:

But when a statute “is irreconcilably res)ugnant” to a constitutional amendment,

the statute is deemed to have been impliedly repealed by the amendment.”

Mengelkamp v. List, 88 Nev. 542, 545-46, 501 P.2d 1032, 1034 (1972)....

.... Therefore, the two [NRS 608.250(2)(e) and the Nevada Constitution] are

“irreconcilably repugnant,” Mengelkamp, 88 Nev. at 546, 501 P.2d at 1034,

such that “both cannot stand,” W. Realty Co. v. City %f" Reno, 63 Nev. 330, 344,

172 P.2d 172, 165 (1946), and the statute [NRS 608.250(2)(e)] is impliedly

repealed by the constitutional amendment. 327 P.3d at 521 (emphasis

provided).

Defendants insist that the Opinion’s “is impliedly repealed” language 1s strictly
and literally construed in respect to temporal effect. Under the approach urged by
defendants the Opinion only effected the statute’s “repeal” it speaks of, and the
creation of the plamtiffs’ rights under Nevada’s Constitution, at the “is” or present
time, even though “repealed” 1s a past tense verb, e.g., the repeal only occurred upon
the date of the Opinion’s publication, June 26, 2014. They ignore that the Opinion
also expressly states that the rule of law 1t was enforcing requires that such a statute “is
deemed to have been 1mpliedly repealed,” a choice of words that can only be strictly
construed, under defendants’ approach, to an event taking place in the past (“have
been). Perhaps 1n their reply defendants will argue that there 1s a “scorecard” that
must be taken in applying their approach to reading judicial opinions, and in this case
four “present” and “active” tense verbs outscore one “passive” and “past” tense verb.
They certainly can cite no precedents giving any guidance on how to apply their novel
method of reading judicial opinions.

Defendants’ self-invented method of reading judicial opinions, by literally
applymg some, but not all, the verb tenses, and using those that they cherry pick to
determine 1f there 1s a current or only future conduct holding, 1s not only absurd, it 1s

unworkable. The Nevada Supreme Court, as do all courts, interchangeably uses the
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“active” and “passive” verb voice styles, the technically “past” and “present” verb
forms, in the language of their opimions. The use of the present and past tense of
“supercedes” and “superceded” appears in State v. Connery, 661 P.2d 1298, 1301
(Nev. Sup. Ct. 1983) (*...we hold that NRAP 4(b) supersedes NRS 177.066...””) with
the Nevada Supreme Court using, as in this case, the present tense and the West
reporter in the headnotes and summary using the past tense. Connery, despite its use
of the present tense “supercedes,” did not make a “future conduct only” ruling but
applied its supersession finding to the procedural rule presented and to the controversy
before it, and by doing so denied defendant the relief it sought. See, also, Jacobson v.
Estate of Clayton, 119 P.3d 132, 134 (Nev. Sup. Ct. 2005) using “supercedes” and
“superceded,” present and past tenses, active and passive verb styles, interchangeably
and applying its supersession finding to the controversy before 1t and not just to future
cases (Stating in first paragraph “We conclude that Bodine is superseded by the
Legislature's 1971 amendment of NRS 140.040...” and 1n last paragraph under the
“Conclusion” heading “The current language of NRS 140.040(3) supersedes this
court's decision in Bodine...). See, also, Goldman v. Clark, 1 Nev. 607, 611 (1866)
(Holding that if Nevada’s Constitution, “by its own terms exempts a homestead from
forced sale” it would “supercede” contrary provisions of prior statute “[b]ut if the
Constitution did not take effect in regard to homesteads, until the legislature passed
the required law, then the old act was not superseded until the new one went into
effect.”)

2. That the Nevada Supreme Court would take the

radical step of issuing a “future conduct only”
holding in a completely sub silentio fashion is absurd.

“The general rule that judicial decisions are given retroactive effect 1s basic in
our legal tradition.” See, Newman v. Emerson Radio Corp., 48 Cal. 3d 973, 978 (Cal.
Sup. Ct. 1989), citing Linkletter v. Walker, 381 U.S. 618, 622 (1965) (“At common
law there was no authority for the proposition that judicial decisions made law only for

the future”, citing 1 Blackstone, Commentaries 69 (15th ed. 1809)). As discussed,

6
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infra, in the Twentieth Century, the common law rule prohibiting judicial decisions
from only making “future law” was slightly relaxed, in exceptional circumstances,
none of which are present in this case. The i1dea the Nevada Supreme Court engaged
in such an exceptional “future law only” ruling through a cryptic tea leaf reading of its
stylistic choice to use, in some places but not others, active voice and present tense
verbs 1n an Opinion, 1s preposterous. No decision, from any jurisdiction, has ever
made such a “future law only” ruling in that sub silentio fashion.

It 1s also preposterous to hold that the Nevada Supreme Court’s order rejecting
plaintiffs’ pre-emptive motion to change the Opinion’s verbs to their past tense forms
was affirming, again sub silentio, such a “future conduct only” holding. Just like the
Opinion itself, such order makes no mention of such a “future conduct only” holding.
Rather, the Supreme Court was refusing to dignify the absurd arguments now being
raised by defendants in this Court with even an acknowledgment that they deserved a
response. It was confident it could stand by its stylistic choices of language and that
this Court was competent enough to know that if the Supreme Court was making such
a remarkable, and previously unheard of, “future conduct only” ruling, the Opinion
would so state expressly and unmistakably. Presumably it was also hoping that
members of the State Bar would show enough respect to the judicial process to not
raise such a frivolous argument upon its remittitur of this case, a hope that has now
been dashed.

B. This case does not present the very narrow sort of situation

where a “future conduct only” application of the Nevada
Supreme Court’s Opinion would potentially be proper.

As discussed in Linkletter, Newman, and every other case dealing with the 1ssue,
the common law, since its inception, has always commanded the application of court
decisions to the immediate controversies and parties before it. Under the traditional
common law view, courts never issued “future conduct only” decisions when a party’s
past conduct had been found to violate a legal duty. This was because the common

law view was that court decisions were not “making” the law but simply “declaring”
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what the law had always been, See, Newman, 48 Cal 3d 978-80, discussing the origins
of the “rule of retroactivity” exemplified in Chief Justice Rehnquist’s observation that
“[t]he principle that statutes operate only prospectively, while judicial decisions
operate retrospectively, 1s familiar to every law student” citing and quoting United
States v. Security Industrial Bank 459 U.S. 70, 79 (1982).

Defendants seek to apply a grossly corrupted version of the “prospective
application” of certain decisions, such as in Linkletter, involving new judicially
created rights or that overrule prior judicial precedents. In Linkletter, the United
States Supreme Court declined to grant retroactive force to its decision in Mapp v.
Ohio, 367 U.S. 643 (1961), which overruled prior Supreme Court precedents on the
application of the Fourth Amendment’s exclusionary rule to state criminal
prosecutions. 381 U.S. at 637-38. Such a retroactive application would have
mvalidated countless convictions that were completely valid under prior United States
Supreme Court precedents and created an untenable situation.

The decision in Linkletter and similar “prospective” or “law only for the future”
cases do not involve, and are mapplicable to, situations, such as this case, where a
party’s rights are created by the express language of a newly enacted statute or
constitutional provision. They are mapplicable because the parties whose conduct 1s
governed by those new statutes and constitutional provisions have notice of the
language of those new laws and are aware that they disregard the same at their
peril. Defendants can cite to no “future conduct only” ruling that any court has ever
made in respect to any new voter or legislatively enacted law that displaces a prior law
or judicial precedent. See, Jacobson, and every other decision the Nevada Supreme
Court has issued where a prior judicial precedent or legislative or constitutional

enactment has been found to be superseded by a subsequently enacted statute or

PA049




O 0 1

10
1
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

constitutional amendment." That no such decisions exist does not seem to stop

defendants from believing they are entitled to such a decision in this case.

C. Even if this case was of the type where a “future conduct only”
application of the Nevada Supreme Court’s Opinion could
potentially be proper, the relevant circumstances do not justify
such a “future conduct only” application.

As already discussed, the sort of “future conduct only” effect that defendants
seek from the Nevada Supreme Court’s Opinion 1s impossible. Such a “future conduct
only” limitation on a judicial decision has never been utilized or allowed 1n any case
involving a new voter or legislatively enacted and expressly conferred statutory or
constitutional right. Such rulings have only been utilized in the very narrow area of
“judicially created” law, where a jurisdiction’s highest court has recognized previously
unknown, and otherwise unknowable, rights or set aside prior judicial precedents. Yet
even 1f this Court were to disagree with the foregoing fundamental legal principle, and
consider whether a “future conduct only” application of the Supreme Court’s Opinion
was appropriate, 1t would have to reject any such application.

While, as discussed in Sierra Club v. San Joaquin Local Agency 21 Cal 4™ 489,
509-10 (Cal. Sup. Ct. 1999), citing and quoting Newman, there are “narrow
exceptions” to the common law rule forbidding “future conduct only” rulings, such as
was done 1n Linkletter, they require the demonstration that “considerations of fairness
and public policy [that] are so compelling in a particular case that, on balance, they

29

outweigh the considerations that underlie the basic rule.” Such an examination looks
to whether application of a Court’s decision to events occurring prior to its publication
creates “an unusual hardship” because a substantial “detrimental reliance” or “vested

right” was created by or rested upon an overturned rule of law. Id.

' Diligent research by plamtiffs’ counsel has likewise failed to find a reported
case from any jurisdiction where a “future conduct only” ruling was issued in such
circumstances.
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Defendants present no support for their assertion that the sort of exceptional
circumstances discussed in Sierra Club and Newman are present. Nor would any
prior judicial decision support finding them to be so present and that the Supreme
Court’s Opinion should be given the “future conduct only” application requested by
defendants. The decision in Isbell v. County of Sonoma, 21 Cal.3d 61, 74-75 (Cal.
Sup. Ct. 1978) is illustrative. Isbell found that the Fourteenth Amendment’s due
process protections rendered California’s statutory confession of judgment procedures
void. /d. Given the massive number of judgments entered under those procedures,
most or almost all of which presumably did involve legitimate debts that were owed,
Isbell declined to vacate en mass all prior judgments so entered by all California
creditors despite their now discovered constitutional infirmity. /d. Nonetheless, it
granted such judgment debtors the benefit of the rule of law 1t announced by holding
they could seek hearings to void those judgments at which the creditor would have the
burden of showing compliance with its holding. 7d.

The sort of “future conduct only” ruling defendants urge this Court to apply to
the Supreme Court’s Opinion goes far beyond the very narrow, and exceptionally
justified, temporal limitations applied in Isbell and similar cases. Nor do defendants
present any justification for imposing any sort of restriction on the temporal scope of
the Opinion.

Defendants were well aware of the “absolute” language of Article 15, Section 16, of
the Nevada Constitution. The Nevada Attorney General’s opinion, 05-04 Op. Atty
Gen. (2005), 1ssued before November 28, 2006, put the defendants and the entire
Nevada taxi industry on notice that they would be subject to Article 15, Section 16.
Nor do, or can, defendants argue such constitutional amendment’s language, read in
1solation, fails to confer the rights claimed by the plaintiffs. Rather they argued that
another law, the previously enacted statute NRS 608.250, must be read together with
the constitutional amendment and that under such a coordinated reading the rights

claimed by the plaintiffs do not exist.

10
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Defendants seem to believe they are entitled to some sort of special treatment, or
excuse from liability, because the Nevada Supreme Court rejected their arguments on a
“coordinated” reading of Article 15, Section 16, of the Nevada Constitution and NRS
608.250. That certain Nevada taxi industry employers managed to convince some, but
not all, lower court jurists of the correctness of that argument is irrelevant.” Until a
final decision was issued on such argument by the Nevada Supreme Court, defendants
had no right to take shelter in it, irrespective of it being embraced by certain lower
court jurists or an administrative agency (and defendants’ assertion that the
administrative agency dealing with Nevada’s labor laws, the Nevada Labor
Commissioner, agreed with their argument is absolutely false).’

Defendants’ claim imposing a pre-June 26, 2014 hability upon them for their
drivers’ unpaid minimum wages would be unfair and a punishment 1s sheer hubris. It
1s defendants that are attempting to seek an unfair and unjust enrichment at the
expense of their taxi drivers by avoiding a very modest liability for the very small
minimum hourly wage they are required to pay those hardworking employees. The
reality 1s that defendants come before this Court as litigants with unclean hands who

knew their actions could violate Nevada’s Constitution and chose to accept that risk.

> On February 11, 2013, Judge Kenneth Cory of this Court, in Murray v. A Cab
Taxi Service, Case No. A-12-669926-C, in a decision made over four months prior to
the Nevada Supreme Court’s Opinion, rejected those arguments and adopted the
holding ultimately expressed in that Opinion.

> Defendants mislead the Court by claiming the Nevada Labor Commissioner
stated that NRS 608.250 still exempted taxi cab drivers from all minimum wage
requirements after the effective date of Article 15, Section 16, of the Nevada
Constitution. The sole support they cite for that claim 1s a 2012 document, Ex. “4” of
their moving papers. The discussion in that document about drivers of taxicabs refers
to their exemption from Nevada’s overtime pay requirements, not Nevada’s
Constitutional Minimum Wage. The Nevada Labor Commissioner took no position
on defendants’ argument that a coordinated reading of NRS 608.250 and the Nevada
Constitution exempted taxi drivers from all mmimum wage requirements prior to the
Nevada Supreme Court’s Opinion.

11
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Defendants could have, but did not, seek a declaratory ruling years ago on their
obligations under Article 15, Section 16, of Nevada’s Constitution. They could have
done so immediately after the passage of the constitutional amendment by bringing an
NRCP Rule 23 class action proceeding, just like this case, that would have bound all
of their taxi driver employees. Pending a final ruling in such a proceeding, they could
have deposited into escrow all amounts that might be due to their drivers and avoided
the imposition of any punitive damages, future penalties or interest on such unpaid
amounts. They consciously chose not to do so. Having made that decision,
defendants cannot complain about the liabilities that they now must reckon with. The
only victims of unfair treatment 1n this case are defendants’ taxi drivers, who for years
have been denied the most modest mmimum hourly wage payments from defendants
that the Nevada Constitution commands.

If this Court still has doubts about denying defendants’ request for a “future
conduct only” application of the Supreme Court’s Opinion, it should also review
Hansen v. Harrah'’s, 675 P.2d 394 (Nev. Sup. Ct. 1984). Hansen further illustrates the
complete fallaciousness of the 1dea the Supreme Court’s Opinion has no application to
conduct occurring prior to its publication. Hansen created, through judicial
recognition of Nevada’s public policy, a tort cause of action for the retaliatory
discharge of an employee who files a worker’s compensation claim. No such cause of
action was authorized in the text of any Nevada statute, the creation of such a cause of
action was an exception to Nevada’s well established “employment at will” law, and
the creation by judicial recognition of such a cause of action had been rejected by
some other state courts. 675 P.2d at 396. Nonetheless, even though the employer
defendants in Hansen had no express advance notice that such a cause of action
existed as an exception to the “employment at will” law of Nevada, the Nevada
Supreme Court exposed the defendant/employers in that case to a current liability for
compensatory damages. Hansen both created a new cause of action and allowed

liability for that newly recognized caused of action to be imposed on the defendants’
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prior conduct, it did not merely determine the defendants’ future legal obligations.

Hansen also details the limited circumstances under which the Nevada
Supreme Court will make a “future conduct only” holding. It limited the branch of its
holding that an employer could be liable for punitive damages claims for the newly
recognized wrongful discharge tort it created to future cases. It did so because the
purpose of punitive damages is to punish and deter reprehensible conduct that violates
the law. 675 P.2d at 397. Such purpose would not have been advanced by allowing
punitive damages in Hansen since the employer defendants had no reason to believe
their conduct was illegal. Id. It did not impose any “future conduct only” limitation
on the Hansen plamtiffs’ ability to recover compensatory damages on such newly
recognized tort claim. /d.

It 1s impossible to reconcile the very sound and well grounded approach taken
by the Nevada Supreme Court in Hansen with the application of the Nevada Supreme
Court’s Opinion being urged by the defendants. Unlike the defendants in Hansen,
defendants in this case had every reason to believe their conduct was in violation of
the plain language of Article 15, Section 16, of Nevada’s Constitution, as ultimately
found by the Supreme Court in this case. Such a conclusion by defendants was
absolutely required by any isolated reading of such constitutional provision and in
2005 the Nevada Attorney General publicly opined that such conclusion was correct.
If a party, as in Hansen, can be liable for damages as a result of their conduct
occurring prior to the Nevada Supreme Court’s creation of a new cause action, one not
set forth expressly in any written law, defendants 1n this case must be liable for their
conduct occurring prior to June 26, 2014, which conduct was indisputably 1n violation

of any “isolated” reading of Article 15, Section 16, of Nevada’s Constitution.*

/

* Plaintiffs do not concede that, as in Hansen, defendants should be excused
from liability for punitive damages in this case. That issue should be addressed by the
Court at a future date 1f the parties are unable to resolve this litigation cooperatively.
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CONCLUSION

Wherefore, for all the foregoing reasons, the defendants’ motion should be

denied in its entirety.

Dated: January 23, 2015

Respectfully submitted,

/s/ Leon Greenberg

Leon Greenberg, Esq. (Bar # 8094)
A Professional Corporation

2965 S. Jones Blvd., Suite E-3

Las Vegas, Nevada 89146

(702) 383-6085

Attorney for Plamtiffs
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by court electronic service to:

TO:

Marc C. Gordon, Esq.

General Counsel

Yellow Checker Star Transportation Co.
Legal Dept.

5225 W. Post Road

Las Vegas, NV 89118

/s/ Dana Sniegocki

Dana Sniegocki
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01/27/2015 05:38:05 PM

SUPPL . b eriin—
LEON GREENBERG, ESQ., SBN 8094

DANA SNIEGOCKI, ESQ., SBN 11715 CLERK OF THE COURT
Leon Greenberg Pr0f68810nal Corporation

2965 South Jones Blvd- Suite E3

Las Vegas, Nevada 89146

(702) 383-6085

(702) 385-1827(fax)

leongreenberg@overtimelaw.com

dana@overtimelaw.com

Attorneys for Plaintiffs
DISTRICT COURT
CLARK COUNTY,NEVADA

CHRISTOPHER THOMAS, and Case No.: A-12-661726-C

CHRISTOPHER CRAIG, Individually and

on behalf of others similarly situated, Dept.: XXVIII

Plaintiffs, SUPPLEMENT TO

PLAINTIFFS’ RESPONSE IN

VS, OPPOSITION TO DEFENDANTS’
MOTION TO DISMISS

NEVADA YELLOW CAB CONSISTING OF NEWLY

CORPORATION, NEVADA ISSUED AUTHORITY

CHECKER CAB CORPORATION, and
NEVADA STAR CAB _
CORPORATION, Hearing Date: February 10, 2015
Hearing Time: 9:00 a.m.
Defendants.

Plaintiffs, by and through their attorney, Leon Greenberg Professional
Corporation, submit this supplement to plaintiffs’ response to defendants’ motion to
dismiss consisting of newly issued authority .

MEMORANDUM OF POINTS AND AUTHORITIES
ON JANUARY 27, 2015, THE NINTH CIRCUIT COURT
OF APPEALS CONFIRMED THAT THE OPINION ISSUED
BY THE NEVADA SUPREME COURT IN THIS CASE
DOES NOT HAVE A “FUTURE CONDUCT ONLY” EFFECT

Annexed as Ex. “A” 1s a copy of the United States Court of Appeals for the
Ninth Circuit’s decision in Greene v. Executive Coach & Carriage, No. 12-17306
(argued January 14, 2015, decision 1ssued January 27, 2015). Greene involved the

exact 1ssue raised in defendants’ motion to dismiss: Whether the Nevada Supreme
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Court’s opinion in this case applied to conduct prior to its publication on June 26,

2014. It absolutely rejected that baseless argument raised in this case by defendants:
The district court erred in dismissing Greene’s claim under the Nevada
Mimimum Wage Amendment, embodied in Article 15, § 16 of the Nevada
Constitution. See Thomas v. Nevada Yellow Cab Corp., 327 P.3d 518,
522 (Nev. 2014) (holding that the Nevada Mimimum Wage Amendment,
which contains no taxicab and limousine exception, “supersedes and
supéplants the taxicab driver exception set out in [Nevada Revised Statutes
§] 608.250(2)”). Because the repeal of § 608.250(2) occurred in 2006
when the amendment was ratified, we reject Executive Coach and
Carriage’s (“Executive”) retroactivity argument. Greene does not allege
that he 1s owed wages for hours worked prior to 2006. We therefore
reverse the district court’s dismissal of the minimum wage claim.
Ex. “A”.,p. 2,9 1.

In respect to the post-opinion order issued by the Nevada Supreme Court in this
case, declining to revise the “supercedes” and “supplants” (present tense) language of
the opinion, the Ninth Circuit Court of Appeals, at oral argument, found the same to be
irrelevant. In its colloquy with counsel for Executive Coach, who insisted that such
post-opinion order indicated that the opinion was intended to have only “future
conduct” application, the Ninth Circuit Court of Appeals stated the following
(transcribed from the video of such argument online at
http://www.ca9.uscourts.gov/media/view video.php?pk vid=0000006947):

Starting at time count 10:54:
Mr. Lovato (counsel for Executive Coach): The Amendment did not
repeal any law. It was the Nevada Supreme Court in Thomas that implied

the repeal of the law.
Justice Friedland: Well, the Amendment was passed 1n 2006, correct?
Mr. Lovato: It was passed i 2006.

Justice Friedland: And so you’re saying it didn’t actually do anything in
2006...1t didn’t do anything until now?
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Mr. Lovato: Well it did what it says. It can only be interpreted by the
public for what it actually states. There’s no question that i1t does not
expressly repeal any other laws, and 1t makes no reference to any other

laws.

Justice Friedland: But, the Nevada Supreme Court has now said that it
did, and you’re saying it didn’t do it in 20067 There was just, like, this

vacuum for eight years?

Mr. Lovato: The Nevada Supreme Court has not held that the Minimum
Wage Amendment effectuated a repeal in 2006, 1n fact it said to the

contrary where it used present tense language and...

Justice Friedland: But they’re just interpreting the law in the present

tense, saying this 1s what the law means, right?

Mr. Lovato: But, yeah, I think we can take the Nevada Supreme Court for
what its saying when the issue 1s pointedly raised by way of a motion
before it [referring to the post-opinion motion and resulting order at Ex. 3
of defendants’ moving papers], requesting that [present tense] language

be changed so that it is clearly retroactive.

Justice Friedland: But, maybe that’s because it’s so silly to think that
when you say that this 1s what the law means it doesn’t need to be
changed because obviously it’s interpreting what the law means.

Ending count time: 12:09

As Justice Friedland astutely observed, the Nevada Supreme Court’s post-
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opinion order was, as stated in plaintiffs’ memorandum already submitted to the Court,
refusing to dignify the “silly” argument now made by defendants about the use of
“supercedes” and “supplants” and not “superceded” and ““supplanted.” It declined to
amend that language on that basis, not because 1t was confirming such “silly”” and
absurd argument about its opinion having only a “future conduct” application.
CONCLUSION
Wherefore, for all the foregoing reasons, defendants’ motion to dismiss should

be denied in its entirety.

Dated: January 27, 2015

Respectfully submitted,

/s/ Leon Greenberg

Leon Greenberg, Esq. (Bar # 8094)
A Professional Corporation

2965 S. Jones Blvd., Suite E-3

Las Vegas, Nevada 89146

(702) 383-6085

Attorney for Plamtiffs
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CONSISTING OF NEWLY ISSUED
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Marc C. Gordon, Esq.

General Counsel
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/s/ Dana Sniegocki

Dana Sniegocki
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UNITED STATES COURT OF APPEALS

FILED

JAN 27 2015

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

FOR THE NINTH CIRCUIT
ROBERT G. GREENE, AKA Robert A. No. 12-17306
Greene,
D.C. No. 2:09-cv-00466-GMN-
Plaintiff - Appellant, RIJ
V.
MEMORANDUM"

EXECUTIVE COACH & CARRIAGE, a
Nevada corporation,

Defendant - Appellee.

Appeal from the United States District Court
for the District of Nevada
Gloria M. Navarro, Chief District Judge, Presiding

Argued and Submitted January 14, 2015
San Francisco California

Before: M. SMITH, NGUYEN, and FRIEDLAND, Circuit Judges.

Robert Greene (“Greene”) appeals from the dismissal of his minimum wage

claim, entry of summary judgment on another wage-and-hour claim, and denial of

leave to amend his complaint. We have jurisdiction under 28 U.S.C. §1291. We

*

This disposition 1s not appropriate for publication and is not precedent
except as provided by 9th Cir. R. 36-3.
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review the district court’s interpretation of state law de novo, Coughlin v. Tailhook
Ass’n, 112 F.3d 1052, 1055 (9th Cir. 1997), and its denial of leave to amend for
abuse of discretion, Ventress v. Japan Airlines, 603 F.3d 676, 680 (9th Cir. 2010).
We reverse and remand.

1. The district court erred in dismissing Greene’s claim under the Nevada
Minimum Wage Amendment, embodied in Article 15, § 16 of the Nevada
Constitution. See Thomas v. Nevada Yellow Cab Corp., 327 P.3d 518, 522 (Nev.
2014) (holding that the Nevada Minimum Wage Amendment, which contains no
taxicab and limousine exception, “supersedes and supplants the taxicab driver
exception set out in [Nevada Revised Statutes §] 608.250(2)). Because the repeal
of § 608.250(2) occurred in 2006 when the amendment was ratified, we reject
Executive Coach and Carriage’s (“Executive”) retroactivity argument. Greene
does not allege that he 1s owed wages for hours worked prior to 2006. We
therefore reverse the district court’s dismissal of the minimum wage claim.

2. The district court erred in granting summary judgment on Greene’s
claim under Nevada Revised Statute § 608.016. First, we assume, without
deciding, that there is a private right of action to bring this claim, because
Executive does not argue otherwise. See Cal. Alliance of Child & Family Servs. v.

Allenby, 589 F.3d 1017, 1020 n.5 (9th Cir. 2009) (holding that because the

PA064



e T I T B Tan Y T N s e e T L I T r Ta Tl e i TN AT ey on S T [ T o S
Case: 1247300 OL/A7E0405 1D GRUGHEHIT. DikdEniny 411 RPana I ot 4
R N s e e § W T Nt T R b ey B et s S NG Gy R PR N R Y Pada ooy V0 LALAR v L L

¥ 5 : et

existence of a private right of action is not jurisdictional, the issue of whether a
private right of action exists may be deemed waived if not raised). Second, the
district court erred in finding that § 608.016 does not apply to commission-based
pay arrangements. Regardless of how § 608.012 defines wages, they still must be
paid “for each hour the employee works.” Nev. Rev. Stat. § 608.016. We
therefore reverse the district court’s entry of judgment on this claim.

3. The court abused its discretion in denying Greene’s motion for leave to
amend the complaint. It had already found good cause and granted Greene leave to
amend, but the court’s order, 1ssued on June 21, 2011, set the deadline for
amendment on a date that had already passed—IJune 15, 2011. That is a deadline
with which Greene of course could not have complied. Nevertheless, Greene
attempted to amend promptly on June 21, 2011, the date the ruling was issued, but
his request was denied. We reverse, and on remand Greene will be allowed to file
an amended complaint.! See United States v. Henderson, 241 F.3d 638, 646 (9th

Cir. 2001), as amended (holding that it 1s an abuse of discretion to “rule[] in an

' We note, however, that the proposed amended complaint would result in

an overlap between the instant action and Schemkes v. Jacob Transp. Servs., LLC,
No. 2:11-¢cv-00355-JAD-NJK (D. Nev.). Greene may not maintain identical claims
against the same defendant in separate lawsuits, see Adams v. Cal. Dep’t Health
Servs., 487 F.3d 684, 688 (9th Cir. 2007), but of course how these cases are
managed—if Greene continues to maintain his Fair Labor Standards Act claims in
both cases—is best left to the district court.

3
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irrational manner”). For the same reason, we reverse the district court’s imposition
of sanctions on Greene, which was predicated on the conclusion that Greene’s

effort to amend his complaint was frivolous.

REVERSED AND REMANDED.
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ROPP % i‘lse“"“’"'

MARC C. GORDON, ESQ. CLERK OF THE COURT
GENERAL COUNSEL

Nevada Bar No.1866

TAMER B. BOTROS, ESQ.

ASSOCIATE COUNSEL

Nevada Bar No. 12183

YELLOW CHECKER STAR
TRANSPORTATION CO. LEGAL DEPT.

5225 W. Post Road

Las Vegas, Nevada 89118

T: (702) 873-6531

F: (702) 251-3460

mgordon(@vycstrans.com

Attorneys for Defendants

NEVADA YELLOW CAB CORPORATION
NEVADA CHECKER CAB CORPORATION and
NEVADA STAR CAB CORPORATION

DISTRICT COURT

CLARK COUNTY, NEVADA

CHRISTOPHER THOMAS, and

CHRISTOPHER CRAIG, Case No.: A-12-661726-C
Individually and on behalf of others similarly Dept. No.: XXVIII
situated,

Plaintiffs,

Date of Hearing: February 10, 2015
VS, Time of Hearing: 9:00 a.m.
NEVADA YELLOW CAB CORPORATION,
NEVADA CHECKER CAB CORPORATION,
and NEVADA STAR CAB CORPORATION

Same v e e e’ et g et v e’ g e’ g’

Defendants.

DEFENDANTS’ REPLY TO PLAINTIFES’ OPPOSITION

COMES NOW, NEVADA YELLOW CAB CORPORATION, NEVADA CHECKER CAB
CORPORATION, and NEVADA STAR CAB CORPORATION, by and through their undersigned
counsel of record, MARC C. GORDON, ESQ., and TAMER B. BOTROS, ESQ., and hereby respectfully

file their Reply to Plaintiffs’ Opposition.
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L.

FACTS

On January 6, 2015, Defendants filed the Motion to Dismiss.
On January 23, 2015, Plaintiffs filed their Opposition to the Motion to Dismiss.
On January 27, 2013, Plaintiffs filed their Supplement to their Opposition.

Defendants have recently discovered that the Barbara Gilmore vs. Desert Cab, Inc., case,

Supreme Court No. 62905, District Court No. A-12-668502-C, has been appealed to the Nevada
Supreme Court and Leon Greenberg, Esq., is seeking to have the Nevada Supreme Court rule
that the Thomas decision applies retroactively. See Mr. Greenberg’s Opening Brief attached
hereto as Exhibit 1.

Counsel on behalf of Desert Cab, Inc., Jeffrey A. Bendavid, Esq., has filed an Answering Brief.

See Answering Brief attached hereto as Exhibit 2.

. Mr. Greenberg also filed a Reply Brief. See Mr. Greenberg’s Reply Brief attached hereto as

Exhibit 3.

. Based on the most recent review of the Nevada Supreme Court’s Appellate Case Management

website, the Barbara Gilmore vs. Desert Cab, Inc., case has not yet been scheduled for oral

arguments. See Nevada Supreme Court’s Appellate Case Management website printout attached
hereto as Exhibit 4.

Given this newly discovered information, Defendants are respectfully seeking a stay of the
entirety of the Thomas case, until the Nevada Supreme Court renders a decision in the Barbara

Gilmore vs. Desert Cab. Inc., case.
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LEGAL ARGUMENT

A. The Issue of Whether The Thomas Decision is Prospective or Retroactive is Now Before the
Nevada Supreme Court in Barbara Gilmore vs. Desert Cab, Inc.

As stated in Maheu v. Eighth Judicial District, 88 Nev. 26, 493 P.2d 709, at 725 (1972) (quoting

Landis v. North American Co., 299 U.S. 248, 254-55 (1936))

The power to stay proceedings is incidental to the power inherent in every
court to control the disposition of the causes on its docket with the economy
of time and effort for itself, for counsel, and for litigants.

Also, according to Mikulich v. Carner, 68 Nev. 161, 168, 228 P.2d 257, at 260 (1951), when actions

with common questions of law or fact are pending, Nevada courts can make “orders concerning
the proceedings to avoid delay or unnecessary costs.”

In this case, Defendants recently discovered that Mr. Greenberg is seeking from the Nevada
Supreme Court a ruling in the Gilmore matter, that the Thomas decision be applied retroactively. See

attached Exhibit 1. The Gilmore matter involves a common question of law, which was briefed in

Defendants’ Motion to Dismiss regarding whether the Thomas decision applies retroactively or
prospectively from June 26, 2014. Mr. Greenberg is seeking a ruling from the Nevada Supreme Court
on that very same question of law in the Gi/more matter. To conserve judicial resources and
unnecessary costs, Defendants are respectfully requesting that this Honorable Court stay the entirety of
the Thomas case, until the Nevada Supreme Court renders a decision on whether the Thomas decision
applies retroactively or prospectively. If the Nevada Supreme Court elects not to decide the issue of
whether the Thomas decision applies retroactively or prospectively, at such appropriate time, Defendants
will seek putting their Motion to Dismiss, back on calendar for hearing, since all of the written briefs

have been filed and submitted to this Honorable Court.
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I11.

CONCLUSION

Based on the foregoing points and authorities, Defendants respectfully request that this

Honorable Court stay the entirety of the Thomas case, until the Nevada Supreme Court renders a

decision in the Gilmore matter.

DATED this __6th day of February, 2015.

YELLOW CHECKER STAR
TRANSPORTATION CO. LEGAL DEPT.

/s/ Tamer B. Botros

MARC C. GORDON, ESQ.

GENERAL COUNSEL

Nevada Bar No. 001866

TAMER B. BOTROS, ESQ.

ASSOCIATE COUNSEL

Nevada Bar No. 012183

5225 W. Post Road

Las Vegas, Nevada 89118

NEVADA YELLOW CAB CORPORATION
NEVADA CHECKER CAB CORPORATION and
NEVADA STAR CAB CORPORATION
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CERTIFICATE OF ELECTRONIC SERVICE

Pursuant to Rule 9 of Nevada Electronic Filing and Conversion Rules, I hereby certify that on

the _6th day of February, 2015, service of the foregoing DEFENDANTS’ REPLY TO PLAINTIFFS’
OPPOSITION, was made this date by electronic service as follows:

Leon Greenberg, Esq.

Dana Sniegocki, Esq.

Leon Greenberg Professional Corporation
2965 South Jones Blvd, Suite E4

Las Vegas, Nevada 89146
leongreenbergicovertimelaw.com
danai@overtimelaw.com

Attorneys for Plaintiffs

CHRISTOPHER THOMAS
CHRISTOPHER CRAIG

/s/ Tony Fera

For Yellow Checker Star
Transportation Co. Legal Dept.
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IN THE SUPREME COURT OF THE STATE OF NEVADA
Electronically Filed

Nov 03 2014 10:37 4.

Tracie K. Lindeman
Clerk of Supreme Co

BARBARA GILMORE, Individually and Sup. Ct. No. 62905
on behalf of others snmfarly sﬁuatecf:
Dist. Ct. No: A-12-668502-C

Appellant,

VS.

DESERT CAB, INC.,,
Respondent.

APPELLANT’S OPENING BRIEF

Leon Greenberg, Esc%. _ _
Leon Greenberg Professional Corporation
2965 South Jones Boulevard - Suite E-3
Las Vegas, Nevada 89146

(702) 383-6085

Attorney for Appellant
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JURISDICTIONAL STATEMENT

This Court has jurisdiction over this appeal because it is an appeal of a
final judgment.

The Order of Dismissal constituting a final judgment was entered by the
District Court in this case on February 25, 2013 and Notice of Entry of the same
served by mail on February 26, 2013. The Notice of Appeal was served and
filed on March 28, 2013.

STATEMENT OF ISSUES PRESENTED

This appeal presents the following issues:

(1)  Whether the Nevada Constitution, Article 15, Section 16, requires
the payment of an hourly minimum wage to employees working as taxi drivers
in Nevada even though such employees are exempted from Nevada’s statutory
minimum wage requirement, NRS 608.250(1), by N.R.S. 608.250(2)(e).

STATEMENT OF THE CASE

This case was commenced on September 17, 2012 in the Eighth Judicial
District Court. The appellant, Barbara Gilmour (hereinafter “appellant” or
“Tax1 Drivers™) allege the appellee, Desert Cab, Inc. (heremafter “appellee” or
“Desert”) failed to compensate their taxi driver employees with the minimum
hourly wage required by the Nevada Constitution. Appellant’s Class Action
Complaint alleged Desert failed to pay her and a class of similarly situated Taxi
Drivers the minimum hourly compensation required by Nevada’s Constitution.
AA 01-06."

Desert moved the district court to dismiss this case pursuant to Nev. R.
Civ. P. 12(b)(5), for failure to state a claim upon which relief could be granted.
That motion was argued before the district court on January 16, 2013 and, by an

order signed on February 23, 2013, and entered by the clerk of the district court

' Referenced page numbers of Appellant’s Appendix are referred to as
GCAA.B’
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on February 25, 2013, such motion was granted. AA 09-11.
STATEMENT OF FACTS

Appellant was employed by Desert as a taxi cab driver in Clark County,
Nevada. She claims Desert has, at certain times, failed to pay her the minimum
hourly compensation required by Article 15, Section 16 of the Nevada
Constitution. AA 04. Desert has not disputed that it failed to pay its Taxi
Drivers employees the minimum hourly compensation specified in the Nevada
Constitution.

SUMMARY OF ARGUMENT

The 1ssues raised by this appeal have been conclusively resolved, against
Desert, by this Court’s Opinion in Thomas v. Nevada Yellow Cab Corp., 130
Nev. Adv. Op. 52,372 P.3d 518 (2014). As Thomas made clear, Article 15,
Section 16 of the Nevada Constitution (the “Nevada Constitutional Minimum
Wage”), requires the payment of the mimmimum hourly wage specified therein to
taxi driver employees irrespective of the terms of NRS 608.250(2)(e) or any
other Nevada statute. As this appeal raises no other issues of fact or law besides
those raised and resolved in Thomas, the district court’s decision must be
reversed and this case remanded to the district court for further proceedings.

The Court, 1n its Order reversing and remanding this case, should
expressly advise the district court that Thomas does not establish the rights
recognized therein only as of June 26, 2014, the date of the Thomas Opinion.
While the relief, if any, that the Taxi Drivers are entitled to in this case, or in
Thomas, 1s unknown, the availability of such relief 1s not properly limited to
claims accruing after June 26, 2014. Such relief, to the extent it 1s otherwise
warranted, should be available from the effective date of Article 15, Section 16
of the Nevada Constitution, which was November 28, 2006. Judicial efficiency
will be significantly advanced by such an express advisement, as the appellees

in Thomas have already announced that they will continue to oppose the Taxi
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Drivers’ claims on the basis that the Thomas decision has no application to
conduct taking place prior to June 26, 2014.
APPLICABLE STANDARD OF REVIEW

This Court reviews a decision by the district court to dismiss under Nev.
R. Civ. P. 12(b)(5) under a “rigorous appellate review” standard. See, Sanchez
v. Wal Mart Stores, Inc., 221 P.3d 1276, 1280 (Nev. 2009). The plaintiff’s
factual allegations must be accepted as true and dismissal 1s improper if those
allegations sufficiently allege the elements of the claims asserted. /d. In
reviewing the district court's dismissal order, every reasonable inference is
drawn in the plaintiff's favor. /d.

ARGUMENT
I. THE DISTRICT COURT’S DECISION MUST BE

IN THOMAS . NEVADA YELLOW CAB CORPORATION

This appeal presents the 1dentical 1ssue of law resolved by this Court in
Thomas v. Nevada Yellow Cab Corporation. It presents no other issues and the
district court rested its determination on the reasoning rejected not once, but
twice, by this Court in Thomas. See, Thomas, Order of September 24, 2014,
unanimously denying petition for rehearing. Indeed, the district court in this
case cited, and expressly adopted, the “findings, analysis and decision” of the
now reversed district court decision in Thomas. AA 10.

The district court in this case, as in Thomas, erred by failing to properly
recognize, understand, and apply, the language and meaning of Article 15,
Section 16 of the Nevada Constitution and the doctrine of constitutional
supremacy. There 1s no further briefing on the error of the district court’s
decision that is needed or from which this Court could benefit. This Court’s
opinion in Thomas completely disposes of all of the i1ssues raised by this appeal
and mandates that the district court’s decision be reversed and this case

remanded to the district court for a determination of the merits of the Taxi
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Drivers’ claims.

II. THIS COURT SHOULD EXPRESSLY ADVISE THE DISTRICT
COURT THAT THE HOLDING IN THOMAS V. NEVADA YELLOW
CAB CORPORATION IS NOT LIMITED TO CONDUCT TAKING
PLACE AFTER JUNE 26, 2014

A. Appellee and the Nevada taxi industry have indicated
that they intend to argue Thomas only creates the
rights recognized by this Court for conduct taking
place after June 26, 2014.

This litigation 1s one of seven known lawsuits brought against Nevada
taxi cab driver employers seeking unpaid minimum wages pursuant to Article
15, Section 16 of the Nevada Constitution. See, Appellants’ Motion to Correct
Opinion, filed October 14, 2014 in Thomas.” Copy at AA 12-18. Counsel for
more than one of those employers have advised appellant’s counsel that they
intend to argue this Court’s Opinion in Thomas only creates a right to mmimum
wages for taxi drivers under Nevada’s Constitution for work performed after the
date of such opinion, June 26, 2014. AA 18. Counsel for the Thomas
appellees have already expressly advised this Court that they intend, upon
remand of Thomas to the district court, to make that exact argument to the
district court. AA22-27.

B. This Court will conserve judicial resources, and forestall
that Article 15 Scction 16 of the Nevida Consiitution

created the rights recognized in Thomas as of November
28. 2006 and not as of the date of the Thomas Opinion.

In four of the seven known litigations involving the rights of Nevada taxi
driver employees under Article 15, Section 16 of the Nevada Constitution the
defendant taxi companies sought to dismiss such claims, based upon the

arguments rejected by this Court in Thomas. Yet in three of those four cases the

* By Order 1ssued on October 27, 2014 this Court denied such motion,
seeking to change three words in the Thomas Opinion from present tense to past
tense. Such Order did not opine on whether the holding in Thomas did, or did
not, apply to conduct taking place prior to June 26, 2014.

4
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district court erred and granted such motions to dismiss.” Given this history,
the probability of further error by the district court in one or more of these
litigations 1s substantial unless this Court expressly declares that the rights
recognized in Thomas were effective as of November 28, 2006.

The Nevada taxi industry, in response to these cases, has elected to
engage 1in litigation tactics that will serve no purpose except to delay the
progress of these cases and consume the limited time and resources of the
counsel for the taxi drivers. Those tactics will also unduly burden this Court
and the district court. Such tactics are already documented before this Court,
where appellees in Thomas made a completely specious petition for rehearing,.
Such petition intentionally excl/uded any request that this Court declare the
rights recognized by Thomas were only effective as of the date of the Thomas
opmion. The Thomas appellees sought to not have this Court rule on that 1ssue
so they could litigate it in the district court and subject appellants’ counsel to
another appeal to this Court over such issue.

This Court may, or may not, choose to address in this appeal the
completely frivolous contention that the rights secured by Article 15, Section 16
of the Nevada Constitution, and recognized in Thomas, were only effective as of
the date of the Thomas opinion. In event that this Court declines to exercise its
discretion to address that issue, a further appeal to this Court over that issue,

and a substantial waste of judicial resources, is extremely probable.

> In addition to this case and the Thomas case the district court dismissed
such claims m Tesema v. Lucky Cab Co., Eighth Judicial District Court, A-12-
660700-C, Order of February 14, 2013 (such order revoked and those claims
reinstated after the Thomas opinion by order of September 8, 2014). The only
district court decision pre-dating Thomas, and making the correct finding as
made by this Court in Thomas, 1s the decision m Murray v. A Cab Taxi Service
LLC, Eighth Judicial District Court, A-12-669926-C, entered on February 11,
2013, rehearing denied by order entered on May 2, 2013.

5
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C.  The claim that the rights recognized in Thomas arose
only on the date of the Thomas Otpinion, and not on the
date that Article 15, Section 16 of the Nevada
Constitution otherwise became effective, Is specious.

Amendments to Nevada’s Constitution become “effective upon the
canvass of the votes by the supreme court.” Tovinen v. Rollins, 560 P.2d 9135,
916-917 (Nev. Sup. Ct. 1977). Article 15, Section 16, of the Nevada
Constitution was enacted by the voters in the 2006 general election and became
effective on November 28, 2006. See, N.R.S. § 293.395(2). Appellant 1s not
making any claims against appellee involving conduct occurring prior to that
effective date.* The proper prospective application of Article 15, Section 16, of
the Nevada Constitution 1s its application after November 28, 2006: “As a
general rule, a constitutional amendment 1s to be given only prospective
application from its effective date unless the intent to make it retrospective
clearly appears from its terms.” Tovinen, 560 P.2d at 917 (emphasis added).

This case does not present any retroactive application of law 1ssue. See,
Pub. Emps.' Benefits Program v. Las Vegas Metro. Police Dep't, 179 P.3d 542,
553-54 (Nev. Sup. Ct. 2008) (“A statute has retroactive effect when 1t takes
away or impairs vested rights acquired under existing laws, or creates a new
obligation, imposes a new duty, or attaches a new disability, in respect to
transactions or considerations already past.”’)(emphasis provided). No
retroactive application of law 1ssue 1s raised in respect to appellee’s, or any
other taxi cab employer’s, conduct occurring after November 28, 2006, neither
in this case nor 1n any of the other pending taxi driver litigations.

The argument that the Nevada Constitution imposed no obligation upon
taxi driver employers prior to this Court’s Opinion in 7Thomas 1s tantamount to a

claim that there 1s no legal obligation to comply with any duty imposed by the

* The statute of limitations applicable to the appellants’ claims 1s not
before this Court and no request 1s made for the Court to consider that issue.

6
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text of Nevada’s Constitution until that duty 1s enforced by the Nevada Supreme
Court. Such assertion is contrary to the fundamental principles of our system of
justice and close to a millennium of common law whereby courts are required to
make substantive, and not merely future conduct, rulings about the civil legal
rights of the parties. See Linkletter v. Walker, 381 U.S. 618, 622 (1965) (“At
common law there was no authority for the proposition that judicial decisions
made law only for the future”, citing 1 Blackstone, Commentaries 69 (15th ed.
1809)). Embracing the revolutionary view, urged by the Nevada taxi industry,
that “a new law 1mposes no consequences on violators until its effectiveness is
confirmed by the Supreme Court of Nevada,” would encourage, and reward,
lawbreakers.

The argument that Thomas has no application to conduct taking place
prior to such Opinion’s release seeks to apply a grossly corrupted version of the
“prospective application” of certain decisions, such as in Linkletter, mvolving
new judicially created rights or that overrule prior precedents. In Linkletter
the United States Supreme Court declined to grant retroactive force to its
decision in Mapp v. Ohio, 367 U.S. 643 (1961), which overruled prior Supreme
Court precedents on the application of the Fourth Amendment’s exclusionary
rule to state criminal prosecutions. 381 U.S. at 637-38. The decision in
Linkletter and similar cases do not involve, and are inapplicable to, situations
where a parties’ rights are created by the express language of a newly enacted
statute or constitutional provision. They are inapplicable because the parties
whose conduct 1s governed by those new statutes and constitutional provisions
have notice of the language of those new laws and are aware that they
disregard the same at their peril.

The Nevada taxi industry was well aware of the “absolute” language of
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Article 15, Section 16, of the Nevada Constitution.” They have not, and do not,
argue such constitutional amendment’s language, read in 1solation, fails to
confer the rights claimed by the taxi drivers. They argued to the district court,
and this Court, that another law, the previously enacted statute NRS 608.250,
must be read together with the constitutional amendment and that under such a
coordinated reading the rights claimed by the appellants do not exist. The
Nevada taxi industry cannot claim any unfair prejudice as a result of this
Court’s rejection of their arguments.®

This Court’s decision in Hansen v. Harrah’s, 675 P.2d 394 (Nev. Sup. Ct.
1984), illustrates the complete fallaciousness of the claim 7homas has no
application to conduct occurring prior to its publication. Hansen created,
through judicial recognition of Nevada’s public policy, a tort cause of action for
the retaliatory discharge of an employee who files a worker’s compensation
claim. No such cause of action was authorized in the text of any Nevada statute,
the creation of such a cause of action was an exception to Nevada’s well
established “employment at will” law, and the creation by judicial recognition
of such a cause of action had been rejected by some other state courts. 675 P.2d
at 396. Nonetheless, even though the employer defendants in Hansen had no
express advance notice that such a cause of action existed as an exception to the

“employment at will” law of Nevada, this Court imposed a current liability for

> They were also aware of the Nevada Attorney General’s opinion, 05-04
Op. Atty Gen. (2005), 1ssued before November 28, 2006, opining that the
Nevada taxi industry employers would be subject to Article 15, Section 16.

* The Nevada taxi industry employers could have promptly sought a
judicial declaration of their obligations after November 28, 2006 and arranged
to pay into escrow, pending the issuance of such a declaration, the disputed
sums now found to be owed to their taxi driver employees. They declined to do
so and now seek to profit from their failure to comply with the law by not
having to pay any such sums accruing prior to June 26, 2014.
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compensatory damages upon the defendant employers. Hansen both created a
new cause of action and imposed liability for that newly recognized claim on
the defendants’ prior conduct, it did not merely determine the defendants’ future
legal obligations.

It 1s impossible to reconcile the very sound and well grounded approach
taken by this Court in Hansen with the application of Thomas being argued by
the Nevada taxi industry. If a party, as in Hansen, 1s liable for damages as a
result of their conduct occurring prior to this Court’s creation of a new cause
action, one not set forth expressly in any written law, appellee 1n this case must
be liable for its conduct occurring prior to June 26, 2014, which conduct was
indisputably in violation of any “isolated” reading of Article 15, Section 16, of
Nevada’s Constitution. In its Order reversing and remanding this appeal this

Court should so state.

CONCLUSION

Wherefore, for all the foregoing reasons, the Order and Judgment
appealed from should be reversed in its entirety and this Court should also
expressly hold that its Opinion in Thomas 1s not limited to conduct taking place
after June 26, 2014.

Dated: October 29, 2014
Respectfully submitted,

/s/ Leon Greenberg

Leon Greenberg, Esq. (Bar # 8094)
A Professional Corporation

2965 S. Jones Blvd., Suite E-3

Las Vegas, Nevada 89146

(702) 383-6085

Attorney for Appellant
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Certificate of Compliance With N.R.A.P Rule 28.2

I hereby certify that this brief complies with the formatting requirements
of NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and the type
style requirements of NRAP 32(a)(6) because this brief has been prepared in a
proportionally spaced typeface using 14 point Times New Roman typeface in
wordperfect.

I further certify that this brief complies with the page- or type-volume
limitations of NRAP 32(a)(7) because, excluding the parts of the brief exempted
by NRAP 32(a)(7)(C), it is proportionately spaced, has a typeface of 14 points
or more and contains 2,808 words.

Finally, I hereby certify that I have read this brief, and to the best of my
knowledge, information, and belief; it is not frivolous or interposed for any
improper purpose. I further certify that this brief complies with all applicable
Nevada Rules of Appellate Procedure, in particular NRAP 28(e)(1), which
requires every assertion in the brief regarding matters in the record to be
supported by a reference to the page and volume number, 1f any, of the
transcript or appendix where the matter relied on 1s to be found. I understand
that [ may be subject to sanctions in the event that the accompanying brief 1s not
i conformity with the requirements of the Nevada Rules of Appellate

Procedure.

Dated this 29th day of October, 2014.

/s/ Leon Greenberg
Leon Greenberg, Esq. (Bar # 8094)
A Professional Corporation
2965 S. Jones Blvd., Suite E-3
Las Vegas, Nevada 89146
(702) 383-6085
Attorney for Appellant
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L JURISDECTIONAL STATEMENE

Respondent, Desert Cab, nc. ("Respondent™) objects to Appellant, Barbara |

Gilmore"s (MAppellant™) statement of jurisdiction,  Appellant contends that th
Court has jurisdiction over this appeal because it is a final appeal’ However, this

Court does not have furisdiction over Appellant’s selfecrsated *Second” Issue on

Appeal identified as part of Appellant’s Argument singe Appellant’s alleged

“issue” was never rased, argued, or addressed before the District Court and the

H District Court never made a final judgment on this lssue”

L OISSUNS PRESENTELD

Respondent does not object o Appellant’s First Issue on Appeal.  However,
| Respondent objects 1o Appellant’s self-oreated “Recond” Issue on Appeal

7 Hidentified as part of Appellant’s Argument. Appellant lacks standing to assert this

“fssue” on appeal sinee Appellant’s alleged "issue”™ was never raised, argued, or |

9 Haddressed before the District Court,

1. COMBINED STATEMENT OF THE CASE AND FACTS

N

On September 17, 2012, Appellant, on behall of herself and those similarly

sitvated, filed & Complaint against Respondent in the Bighth Judicial Distnict

See Appellant s Opening Briet at 1,
2 See infra.
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Court for Clark County, Nevada”  Appellant’s Complaint alleged that while|
¢ Hemploved by Respondent as a taxicab driver she was not paid minimum wage in |
CMinimum Wage Amendment” 1

Rasad on this simple allegation, Appellant’s Complaint asserted two (2}

~

HClatms for Relief” Appellant’s First Claim for Relief sought all relief permitted

P Hher by Mevada's Minimum Wage Amendment, ncluding, but not limited fo
~ equitable relief, compensatory damages, and an award for punitive damages.”

12 Appellant’s Second Claim for Relief alleged that Respondent fatled to pay
Appellant certain unpaid wages owed Appellant at the tire of her separation from.

>

s [ employment by Respondent.” Based on this allogation, Appellant asserted im*

S HSecond Clatm of Relief pursuant o MRS 608044 and further alleged that
Respondent violated NRS 808028 or 608030 and therelore, Appellant was
erditied all such relief afforded her under these statutes.’

AT
H

Y Bee i w02
T See Id ar 04-06.
O See Id ot 4.
T See I ar 08
See fd at $3-08.

5.4

AR
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wiy

H hotion to Dismiss.™”

A
P

In response to Appellant’s Complaint, Respondent filed s Monon to i}mmixxé

Appellant’s Complaint pursuant 1o ¥ RCOF 1L

Dismiss established that Appellant’s Complaint fhiled to siste any claims u;g:?{);;:},é
z which relief could be granted since Appellant failed to provide sutficient fﬁe‘maﬁé
ésﬁfiﬁgafi.iam domuonstrating her claims for eelief™ Further, Respondent’s Motion m
Digmiss demonstrated that Respondent’s Complaint fatled to state any claim upon ;

* Hwhich relief could be granted since NRS 808 230{2)fe} expressly excluded taxi

drivers from Nevada's minbmom wage laws, ™

On Janpary 13, 2003, the District Cowt held g hearing on Hespondant’s

7%

.5 |l Respondent’s Motion to Dismiss.”  On February 23, 2013, the District Count
" Hexeouted the Order Granting Respondent’s Motion to Dismiss and subsequently,
i Se« Rﬁ wondent s Apperdix ar I Sinee Appeliant never contacted

Respondent’s counsel to discuss ami agres om the submission of & Joint
Appendix as required NR4AFP 30¢q), Respondent is forced to submit a separate

Appendix. Wherever possible, Rw;‘s{}n‘dmi has referenced Appellant’s Appendix

S ,s*sa‘-s._;um.d by ’-"3&4? 36¢Bids

W See i ar 8-14. Prior to having any opporfunity or ebligation for admit oy deny
any allegations pressut in ﬂ%*{zpe‘ Hant's Complaint, Accordingly, Respondent
ohjects to Appellant’s declaration that ng’mmdm’i pever “denied” that
Respondent did not pay Appedlant the required minhinun wage.

Yo See id at 6-12

'? 3
B See Appellarts’ Apperdix at 8

B See ld af 89-11

L £
Ll

BH517 Respondent’s Motion to

After hearing oral arguments, the Distaiet Court granted
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the Order was entered on February 28, 20137 Thereafler, Appellant filed this

Appeal.

. STANDARD OF REVIEW

IRNANNN RN

The Supreme Court of Nevada reviews orders granting 8 motion 1o disougs for
failure to siate a claim de move ™ On appeal, the Cowt accepts the plaintiffs
factual allegations as true and then makes a determination whether the mlevant

allegations are legally sufficient to satisfy the eloments of the claim asserted. ™

Appellant’s Appeal, and in particular, Appellant’s Opening Bnel relies
entively on the Cowt’s prior decision rendersd in Thomas v Nevade Yellow Cgb

Corporation.’” In Thowas, this Court held that the constitutional supremacy of

Nevada's Mininmuun Wage Awmendment required the implied repeal of MRS

and supplants” the taxt deivers exception provided by NRY 608 250¢2) (e},

Appellant’s Opening Brief comtends that her Appeal 18 identival to the appead

addressed in Thomas and therefore, the District Cowrt's decision in this mattey

B See Id

B See Pack v, LaTowette, 128 Nev, ddv, Rep. 25 * 5-6, 277 P3¢ 1246, 1248
{day 31, 20123 feitarion omitted).
See §d

See dppeliant’s Opening Brie

St

b3

wot.

‘ f g
P30 Nev, ddv, Op, 52, %9, 372 8, s'i FI8 2014

GOR.250¢2) 2} and therefore, Nevada's Minimum Wage Amendment “supersedes



S
v *

st be reversed.’” At the same time, Appellant also seeks an “advisement”™ {i e,

a “Declaration’™) from this Court declanng that the decision in Thomas somehow
established that any relief afforded Appellant, and in truth, all subsequent taxi |

Appellant’s argiinents on appeal fall. First, Appellant’s appeal is not identical

Hio the appeal addressed in Thomas, Respordent’s Motion to Dismiss identified

 Thomas® As such, Appellant’s Appeal must be reviewed and addressed on s

Sceond, Appellant absoluiely hax no standing to sesk or oblam an

appeal as neither Appellant nor Rexpondent identified, raised, or argued this 1ssue

befre the District Court as part of the proceedings concorning Respondent’s

% &‘&, Appellant’s Qpening Brief ot 2 and @t 3-4.

U Spe dd ar 2 and o 68,
3 - o o
See infra.

o Koo id

Hdvivers, is available from the November 28, 2006 effective date of Nevada's |

“gidvisement” from this Court regarding the retreactive application of Thamas
Appeliant is precluded as a wmatter of MNevada law from seeking such relist on

P
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,( Mution to Dismiss™ Further, Appellant has not identified any legal support Ra
obtaining such an “advisement” from the Court™
Third, Appellant’s argument, improperly asserted as a “hecond” Issue on
& Appeal, that the proper application of the Cowrt’s decision in Thomas is as of the
?Nm ember 28, 2006 effvctive date of Nevada’s Mintmum Wage Anendrrent s
not supported by the Court’s actual holding i Thomas ™ Further, the legal
B references relied on by Appellant, which supposedly demonsirates Appellant’s
argument, actually operates o establish that the application of Thomas, as
provided by the Cowrt, must only occur from the Cowrt’s July 26, 2014 date of
7 decision in order to aveid the unjust and unfair retroactive application against
.5 | Respondent™
As such, the District Court was correct to grant Respoodent’s Motion to
[rismiss since Appellant failed o state any claim against Respondent upon which
18\ they could recover,
3?&1{;@; ___________________
* Sepe ld
S See ld
® Nee ld
5
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appsal.

¥ ARGUMENT

A. The Distriet Conrt’s PDerinion Iy Nob Identica] and Neesd Not Be

Reversed In Light of This Court’s Opinion in Themuey w Nevada Yellow

Lal Corporafion,

Appellant’s First Issue on Appeal reliss solely on Appellant’s declaralion that

A

demonstrate exactly how this matter is “identical. ™ Instesd, Appsllant merely

declarss that Thomas “completely disposes of all of the issues raised by this
2529

this matter iz “identical” to the matter addressed by this Court in the provious cage |

of Thomas v. Nevada Yellow Cab Corporation™ However, Appellant fails to |

exception for taxi drivers provided in Nevada's minimum wage stafite, VRS |

AO8. 2502321 However, the Court, in deciding Thomas, did not consider |

S H arguments ralzed and addressed by the District Cowrt in this matter,

In particolar, Respondent’s Motion to Dismiss specifically relied on the |

stoilar facts in the Nevada Suprene Cowrt’s prior case of Mengeltamp v Ligt w0 |

demonstrate that no evidence could show that MNevadans who voled o raise the |

See dppellont s Ovening 8rief e 3.

28 Seo Id
R

" See Thomas, 130 Ney. ddv. Op. 52 a¢ *3 and gt ¥4,

é 3 o ¥y
See ¥

o
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amount of Mevads’s minlmum wage also intended i abolish the specific

Conrt referenced Mengelkany in Thomas, this Court ondy relied on Mesgelbomp |

for the principal that a statwte “hrreconcilably repugnant” to a constitutional

Court did ot analyee Thomas againgt the arguments and facts in Mengelkomp nor |

was it obligated to do so since it doss not appear that such an fssue or analysis |

pecurred in Thomas either on appeal or before the Diatrict Court

Unlike Thomas, Respondent’s raised this matter and asserted this argument

befors the Dhstrict Count™, which demonstrates plamnly that this matier 15 oot

Midentical” 1o Thomor as concluded by Appealiant,
In Mesgelbomp, a 19-vear old Mevada citizen challenged the wvalidity of

INRS 218,010 which in part, required a candidate for Nevada oftice to be 21 years

old ¥ The individual challenging NRS 281000 “suggested” that ¥R 218014

L

was repealed by implication when Nevadans voted in 1971 o amend the Nevada

Constitution to grant 18-vear olds the right to vore™ The Court dismissed this

2 See Re @:;?{}wfa at's Appendix af 6-1

Thomas, 130 Nev, Ao Op 33 a8 ®
M See ¥d

See Respondent's dppendix of -]
¥ Soo 88 Nev. 542, 544- 43 0f P2
0¥ e S43.38

G IG32 134 (8973

categories of individuals already exempted by NRS 6082502177 Although this

P

A100
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L

£ &
e Respondent s dppevdiz af 611
See, 36 Nev, Adv, Op, 38 a8 758,

P

“suggsstion’ singe

<-

St

HBpecifically, the Court stateds
We cannot say that members of the public w% o cast thewr ballots o
allow 18-year-olds 1o vote thersby marnafesied 111;.;; v abolsh age
: ok T e I8
reguirements theretedfore imposed s candidates for state office.”™
Here the Courts determination in Mengellomp also applics, a8 no evidene |
exists that Nevadans who wirted tr radse the amount of Nevada's mirdmum wage
i the Amendment somehow alzo intended to aholish the specific categories of

malividuals giveady exempted from e

SOR 236217 Unltike this matter, Thomas never comsidered whether ¢

\

# eould not

S&Y

that votes romehow intended to gholish

ags requivements for holding office when they allow

. Wags

4

ot . L

¢ s g
(4 i g*‘g 2&T-{H

da to wiste S

Asnendment iy abalish specitically

arving Devada’s minmmum wage by AVEY

W OVOERER

Instead, Thomar only addressed whether

Respondent’s adeguately demonstrated whether the voters intended

Appaiiant’s Cormplaint evidences this realily,

AT
WL
A7 ey o ¥
Wl S s Ff
< Hee id
&%

T R > P " o o
See Appallon’s App

ssssssssssssssssss

e mutnum wage and not “oreate

xod
a T *‘é’“‘@ﬂﬁ‘ﬁii?"”% WIS SO cheme, ™

Appsilant’s Forst Tlaim for Reli

Gy In g :’ri?f}{v

el sought

Appellant’s Complaint asserted

ail
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Himited to sguitable relief, compensatory damages, and an pward for pumitive
| f g

damages.® However, Appeltant’s Sevond Claim for Relief specifically sought all
relief afforded her under NRE 608, 044 beosuse of Respondent’s alleged *x.-fi{s}.ai:i{}mé
(o VRS 608 020 or 608, 0308

Had Nevada’s Minimum Wage Amendment snd this Cowrt’s decision in
Thomas intonded to “ereate an entivsly new minimum wage scheme” then

Appellant had no need and more importantly, could not rely on alleged violations

of NRS a08020 aud NES 608030 to recover aguinst Bespondent™  Those

statuten, along with NRE 808 250, would be impliedly repesled by Nevada's

=

. Mindmum Wage Amendment had Nevada”s Mindmum Wage Amendment and this

Court’s decision tn Thomeas iruly intended 0 “create an entively new minimum
wage scheme” Qbviously, Appellant doss not contend such infent existy stnce
Appellant specifically relied upon other statutes n Chapter 608 to recover against

Respondent that apparently remain in effent sed enforceadle despiie Navada’s

i -"%{5’-@ fszz’. {:.-:ff' f}:ﬁ»g,.asti
Sew FHpra.
fﬁ‘ﬁi@ ._.g'lai.

1G

elief permitied her by Mevada’s Minbmum Wage Amendment, mwluding, but nm.;
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5 ;:.ﬁar 4 in Thomas were raised before the District Court as demonsirsted above ¥
Accordingly, the Court should now consider such Issues and grguments in thig
appeal and not summarily dismiss them because of Thomas as argued by
" Appeliant,
B. Appellant Is Precluded by NMevada Law from Seeking an “Advisement”
From the Court and From Arguing That the Holding in Themus »
Nevada Yeffow Cab Corporavion Is Not Limited fo Conduct Taking
Place After June 36, 2014,

Appellant’s “Second” Issue on Appeal 1s not an actual Assigrment of Frror on
Appeal® Instesd, Appellant improperly sceks an “advisement” from the Court
detenrdning that the Court’s previous holding in Thomas appliss as of the date thy

ey ada Supreme Court canvassed the votes for Nevada's Mimimumn Wags
+ 1 Amendment.™
+ Appeliant seeks this “advisement” because Appellant’s counsel allegedly was
informed by “Counsel for more than one™ faxicab comps any that they “intend to
argue™ that the holding in Thomas “only creates a right to minimum wage for taxi

Ax such, this matier is not identical to Thomas as lssues and arguments not set

| 48 ;:S‘?éffs X 3{3?3({?,

TR Ree dppellant 'y Opening Brief at 4-6.

27 U Sep id ar 6 feiting Tovinen v, Rollings, 360 F 24 915, 816-817 (977},
et Strangely, Appellant does not §ﬁﬁm‘ii’§*‘v any specific allegation that

Respondent’s oounsel made such a statement. See g

11

P!:AIO3



(R

drivers ., . after the date of such opinion, June 26, 201477 Based on this

allegation, Appellant procesds to provide a dissertation on the events that have,

=

Hhave not, or may ccour in Thomar after the Cowrt's decision™ and logal argument

L as to why this “intended” avpumsnt s without menit,™

Regardless, Appellant has asserted these arguments and in veslity, her |

helow in the District Cowrt.™ In fact, the Nevada Supremse Cowrt has determined

sssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss

FSecond” Issue on Appeal improperly to this Court in this appeal. Nevads law

that an appellant’s failure to assert any argument or fssue in the Distiet Court

<

Here, Appsllant is precluded from raising her "Second” Issue on appeal and

L]

asserting her arguments

Hamserted  any  arguments concerning  the date Nevada's Minimun Wage

L Appeliant’s Complaint oo her Opposition to Respondant’s Muotion to Diamiss

2 Id a4

See ld at 4-3.

M Ree I ar 36

N See Peot v, Pews, 82 Nev, 338 386, 351 R Eff.i?ﬂ?ﬁs &d FIR76) See also, Heldlt
v Meide, 108 Ney, 1089, 1611 w’i P24 733 725 1982 and Siate of

Washington v. Bagley, 114 Nev. 7 8N, TR, 53{“. P 2d 4898 501 (1988)

See Kabwr v, Morse & Mowdegy, 121 Nev, 464, 480 n 24, 117 P34 227, 238,

.24 L2005) :{’E-f'i‘}i!‘g“ Bagley, 114 Nev, ar 7920

See Respondent s dppendix gt 48-65,

A
o

8%
o ¥

in support thereof, bocause she never ratsed the issue w

| Amendment took effect at any thme before the Distriet Cowrt™  Neither |

P
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{59

identified, comsidered, raised, or ssseviad any allegation, clapn, or argument

regarding the effective date of Nevada™s Mindmuom Wage Ams mdment,” Further,

Respondent’s Motion tor Dismiss never raised this issue as grounds for dismissing

Apocllant's Conplaint.™

As such, Nevads law precludes Appellant from madsing her “hecond” lssue on
appeal and all of the arguments related thereto since Appellant never raised this
e and certainly never muade any of her arguments asserted a3 part of her

“Second” lssue on Appeal belore the District Coust,

In addition, Appellant’s “Sccond” Issue on Appeal {uils to provide any lsgal

reference or authority allowing this Court to provide Appellant “advice”™ on how

»

to proceed in rosponse to au issue that doss not vet exist.™ Appellant is required

hbd

to “cogently argue, and present relevant authority,” supporting her issues on

appeal®  Heve, Appellant has not met this required burden sinee her Opening
Brief fails to provide a single reference demonstrating that this matter wags raised, |
argued, and resolved before the Distriet Cowrt™  In addition, Appellant hag not |

provided any reference of Nevada law that permils her in any way o request,

.’q‘.

3(‘& fﬁg}ﬂﬁ'i}ms‘ s {? rening Brief ar -2,
See Bespondent’s Appendix ar 1-13,
' See dppelfonts Opmm- e Brigf ar 4-5.

O Edwardy v Emperor s Go rder Rextowrard, 123 Nev, 377, 330 = 38, 130 P 3d

F280 1288 p 38 2006 {oitations cmitied). See also, NRAP 28(qii).

{8 See dppel lant’s {pening Brief at 4-5,
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Cadvisement,” g further appesl is probable at the loss of judicial resources,

| otherwise

was not addressed below in the District Court, and also as admutied by Appeliant,

In wuth, the only support provided by Appellant i3 her selfeamrving

declaration that i the Court declines tp address Appellant’s vequest for an

dud

Apnellant, of course, offers no legal citation or support that allows this Court to
E 3 & ;

.

Lany legad reference that permits Appellant to raise this issue without first being

adddreszed and determined before the District Cowrt, for any reason, let alane the
| alleged loss of judicial resources.™

Appellant provides no legal reference because none exists. Furst, the MNevada

| Supreme Court does not consider speculative or “probable” arguments in the

future and Appellant has not offersd any reforence justifving or authorteing

&7

» {make an appeal if she was aggrieved by an appealable judgment or order,

Appellant’s Opening Brief concedes that her “Second”™ Issue on Appeal does not

&3

s

Kepe I

4 ~
* See fd qi 5.

&3 \'tl‘{:‘ sm,

8 See Id

&7 sgvf:) EL‘E

i4

Instead, NR4P 344 expressly ondy permits Appellant standing to

ohtain, or argue for “advice” or a determination from this Court of an issue that |

Lprovide such an “advisement”™  More importantly, Appellant fails to provide |

P
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that the “rights” provided by Thomas wrose only on the date of the ¥

arise from an appealable judgment or order.™  As such, neither an alleged waste |

of jndicial resources nor any other ground permils Appellant o receive an

I “advisement” on an issue that was not addressed below in the District Court and,

| on an issue upon which Appellant never received an adverse judgment or arder”

Second, Appellant’s “Second” Issue on Appesl has no merit becauss

Respondent never made a claim or argued at any time that the rights recognized

..... , 4 5

date of the Article 15, Section 16, of the Nevada Constitution™ To begin with,

February 28, 2013, grented Respondent’s Motion o Dismiss Appellant’s
{Complatnt,” This Cowt did not decide Thomay until 2014.7  Thus, it was
impossible for Respondent’s to have assevted such a "elaim™ for Appellant to |

Consequently, neither Respondewt nor Appellant ever asserted any “claim”

N

FLOBIER

bt

| Opinion and not on the effective date of Nevada’s Minimum Wage A mendment. ™

______________________

P See fd ar 4

<5
8 See supra.

H
o .
§ ¥ ol 4

See Respondent’s dppendix at 48-83,
CSee d
© See, 130 Nev, Ady. Op 53w ¥4,

38y R
Seg supra.

Hhe “rights” recognizad in Thomas did not exist at the time the Dastrict Court, en
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Therefore, Appellant has no standing to raise such an alleged “claim™ as an
appealable issue in this matter,

Of course, Appellant’s counsel, who was also counsel fur the appellant in

| Thomas, has recognized the absence of this issue. Here, for the second time,

Appellant’s counsel attemnpts to circumvent the entive appellate process and have

this Court address the issus of the effective date of MNevada's Minimum Wage

Amendment’s implicit repeal of the taxicab driver exemption without any District |

| Court proceeding or determingtion. Essentially, Appellant’s counsel s attempting

i refine and re-litigate this Court's decision in Thomey through this Appeal.

As admitted in Appellant’s Oponing Brief, Appeliant’s counssd already
: ber ¥

attempted o obtain from this Court a “correction” of this Uswit’s opinton m

Thoms without any legal right to do so detenmining the sffective date of

Nevada’s Mintroum Wage Amendment, This Court dented this attempt,  Now,
Appellant’s counsel disguised as Appellant’s “Second” lssue on Appeal, 18

attermpting fo oblain the same “correction” that this Cowrt demed in Thomas,

Appellant’s sounsel cannot succeed as this matter does not concern tself with this
‘tssue” and Appellant has no standing to raise this issue on appeal. Therefore,

this Court must not consider Appellant’s “Second” Issue on Appeal.

PA108



£, The Nevada's Supreme Court Declsion v Thomas v Nevada Yellow |
Cub Corporation Expressly Limitz Conduet Taking Plaee After June |

2%, 2014,

Motwithstanding the above and in the event that this Court elects to consider

Appellant’s selfconcocted “Second” Issue on Appeal, Appellant does not |

demonstrate the absence of an issus of retroactivity ay concluded in Appellant’s

Opening Brief™ Specifically, Appellant first contends in her Opening Brief that

this matter does not present “any retroactive application of law” since NMevada’s

>

.’T.‘

date that the Nevada Suprams Court canvassed the voles.™ Therstore, Appellant
incorrectly concludes that no lssue remains regarding the retroactive application

of the Court's decision in Thomas, which impliedly repealed NEY 608 2307

As is the case with Appellant’s entive argument on this issue, neither Thonas

Mevada's Mininmm Wage Amendment.”  More importantly, the Cowt in

Thomas vonsidersd only a single issue - whether Nevads's Mininum Wags |

..........................................................................

R Jee dppellant s Opewing Brief w 6.

078 See I

¥ Xee Id

Pl ooy -
o 177 Sew 130 Nev. Adv. On. 32 See genevally, aleo, Respondent’s dppendix at 1-

i3
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definition of “emplovee” prescribad by Nevada's Minimum Wage Amendmen

Amendment repealed the taxi drivers exception as provided in MRS

f}(f}q 235{; e*{l}

Congary to Appellant’s Opening Briefl the Cowt in Thomas expressly

{and the prior enacted exception for taxi drivers to Nevada minimum wage taws as

exprassad in NES 608.250(2ie).™ Thus, prior to the Court’s decision in Thomas,

emplovers of taxivab drivers were lawhully permitted not fo pay Nevada's

minieum wage pursuant to NAX 608 252 el

Cinly the Court’s analysis in Thomas determined that these two (2} laws gould

ino lonmer coexizt {Le, be harmonized) since Nevada's Mmumum Wage

| Therefore, the Courd held that NRY 608 250 2ie) was “trreconctlably repugnant”
1o Nevada's Mintmom Wags Amendment. o Consequently, this Court in Thoway
held that the constitutional supramacy of Nevada's Minimum Wage Amendment

irequired the tmplied repeal of NRS 808.230(2)¢) and therefore, Nevada's

e S‘ ', ?%i}rf(ﬁ) (}p ﬁh 25t “3 -85,
:-'.~3 S ee id

' See I ar ¥,
I e s

18

R
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Minimum Wage Amendment “sopersedes and supplants” the taxi drivers

\\J

[ exception provided by NRS 608 230¢2)e) ™

q"‘

Mever did this Court in Thomas declare that NES 604 230¢2 {’{3* did not exist

Court in Thomas declore that implied repeal of ¥ES 608 253002} retvoactively

applied to the effective date of Nevada's Minimum Wage Amendment.™
Instead, the imphsd repeal of NRS 808 J56¢2) el was accomplished ondy by |

-~

H Nevada's Minimum Wage Amendment.®  As such, both existed side by side until

Thomas, wherein the Court held that MNevada's Minimum Wage Amendmaent

impliedly repeated NRS 608 25020} ™

Hthe Nevada's Supreme Court holding in Thomas and not by the effectuation of |

The Cowt’s use of the present tenze in Themor n two (2) distinel inafanges |

cements the reality that the implied repeal of NRS 608.25020e) was neover |

intended to ocewr from the offective date of Wevada's Minimum Wage |

“““““““““““““““““““““““““““““““““““““““““““““““““““““““““

@ 14t %,
}i}\ e )
Rl {7 A Tty S 4
34 See ¥d

R ab M9 Csupersedes amd supplanty the tuxicad drivers excepiion set out in
NES 808232 7)

b Los T

19

Amendment. Fist, in determindng that NRS 408 250¢2)e) was “irreconsilably |

repugnant” to Nevada’s Minimum Wage Amendment, the Cowrt expressly stated |

P
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i

[ suppiants the taxicab driver exception set out in VRS 8084 P82

Lin Thomas that MRS SOR.250¢2ie) “is tmpliedly repenled)™ In other words, the

HCourt, using the present tenss statement “is impliedly repesled,” appropriately
Lconchaded and declared that going forward from s decizion in Thomar, ¥RY

TA08 2501232 could no longer be used by emplovers of taxi drivers to avoud 5

38

paying Nevada’s minimum wage.®™ Any other ruling would unjustly penatize an |

entire industry and possibly lead to calamitous results for some of the cab |

COITIPANISS.
Had the Court, which @t was free to do, made use of the past tenge stalement,

“was implisdly repealed,” then the Court would have indicated that i deemed

NES 808.250¢2) e} repealed as of the effective date of Nevada’s Muoumum Wage

Amendment. The Counrt in Thomoy made no such past tense statement,®

enumerating specific exceptions that do not include taxd drivers, supersedes and |

2;7 Again, the |

| Court in Thomar made use of the present tense plainly indicating that Nevada's

Dhiindmum Wage Awmendment, prospectively from Thows, “supersedes and

___________________________________________________________________________

P Id oar ‘{"ﬁ

“ See Id. See alvo, e.g, United Stares v. w@ ckson, 480 F.3d 1914, [018 (9% Oir

2007) fuxe of verd tense is significans) {Mwards wsed in the present fense
nciude the future as well as the present”) feitationy and guotations omiited).

* See i

&4 &i a2 ‘*"f; " wp;‘mﬁ\ i . fffifﬁm‘;‘




N See generally, dppellant’s Opening Brig).

supplants” NES 808 250:2).%0 As before, the Court in Thomas had the ability to

maks use of the past tense, “superseded and supplanted,” and slected tostead o |

S

make use of the prosent tense.”
Sppellant’s Opening Brief makes no argument regarding the Court’s use of
the present tense in Thomas.™ Nonstheless, the Thomay Conrt’s election o make

use of the present tense plainly demonstrates the Court's intention only to hold

Thomas and the implind repeal of NRS a08 2503 2ifed effestive prospectively from

the Cowrt’s decision rendered on July 26, 20147 As such, the effective dale of

w

Nevada's Mintmum Wage Amendment does not determing in any way the

Court’s implied repeal of NRS 6808 250¢3) e} pursvant to Thomas or the date for
determining when the employers of taxt drivers were required to pay Nevada's

InLNUm Wage.

In addition, Appellant’s rellance on the Court’s decision in Hansen v

Horralts has no merit and the actual application of Howsen supports the

X

prospective application only from the date of the Court’s decision i Thomas.

Appellant’s Opening Brisf declares that Hemsen somehow “tllustrates the

connplete fallaciousness of the claim that Thomas has no application” to conduct

P

3.3 i o
M See supra.
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Holrepealing & Nevada siafute”™

that ocourred prior therete™  Howsver, the Cowts decision in Hapsen 1 :
distinguishable and in faor supportive of such a clatm, In Hansen, the Court first
sonsidersd “whether Nevada should adopt the public policy exception 1o the at-
will employment rule recognizing as a proper cause of action retaliatory discharge

36

TRy filing @ workmen’s compensation olaim, Az an excepiion to Mevada's
. 1 |

commeon law at-will emplovment rule, the Court tn Honsen adopted, g8 3 sommaon |

law olalm in tort, a olaim fiw retallatory discharge for an injured person’s |

. -

o

{wrongful discharge in response to that injured person’s filing of a worker’s

| compensation claim.”

Lapplication of Nevade’s common law at-will employment rules or any other
) ; . x> ) ;3 o i - I < e T ~y ‘ N ‘ - - - o

Leomunon law rules or claims ™ Further, Hanven, unlike Thomas, never conesmed

¥ Inatead. the Court in Howmsen made use of i

L exclusive power to orsate a common law claim in tort to support Nevada's public

palicy of protecting injured workers ™ Accordingly, the Cowt’s decision in

3 g{'f & \#S

% Homsen v, Morrah's, 100 Nev, 88 62, 675 P24 394, 386 (1984},

P See fd of 64-68,

See generally, 130 Nev, ddv. Op. 32, and dppellant’s Opening Brief at 8-
B Kpe, I New af 43-65.

M See Il ar 64-83,

R0
o

Ve
!
b
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| Hansen 1o orsate a new conunon law clabm in tort for vetaliatory discharge has po |

B4

application or influence on the application of the Court’s decision m Thomas

limplicitly repealing NRS 608250 because of MNevada's Minimum Wage |

s 1L Amendment,
Appellant also contends that the Cowrt in Hansen “imposed a current Hability”

on the employer in Honven based on that employer’s Yprior conduct” even though

¥ lithe emplovers in Honven had no advance nonice of the nowly created comnoen
taw claim for retalimtory discharge. ' Appellant’s declavation actually 1s vontrary
ta the Court's decision in Hamwes,

12

First, the Coumt in Honsen never imposed any liability on any party.

Instead, the Court in Hunsen, after creating an antirely now common law clain w

tort, specifically remanded the matter to the District Court without imposing any

| Hability whatsoever an any party,'®

Second, the Court in Hamrenr sxpressly considered whether punttive damages
were available to a party who prevails on the newly created claim for retaliatory

s 1 discharge.'® o Honsen, the Count found that punitive damages were available to

VU dopellant 'y Opening Brief af 88,
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a party prevailing on such a claim, bul not in that case.™ Although not discussed |

heeause of MHansen, actionahle in Nevada,'™ The Court in Hanven thersiore

. Hdeternmuned that thess same unknowing smnplovers could not be punished for such
e : o &

k3

Hansen prevailed in trinl, they still were prohibited from obtaining an award of
w2 | punitive damages against their employers,'™

It is the Court's analysiz of the “Second” Issue in Haewnsen that actually

s | supports the prospective application of Thomas only from the date of decimon.

Y HLike the emplovers in Hunsen, Respondent, as an employer of Appellant, a
‘i taxicah deiver, had no knowledge prior to Thomas that its reliance on the taxicab

driver excepiion set out in NRY 6082.250¢2) e} to not pay minimum wage Was no
longer valid!™  Appellant’s Opening Brief declares that Respondent had such

sssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss
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H “konowledgs,” but falls (o reference any faots or gllegations demonstrating such

alle JEA d kﬁﬁwiegjg s LG

Like the emplovers in Honven, Respondent had no possibility of knowing that

that taxicab driver sxception to Nevade’s mintmum wage laws was gomg to be

i found vears later, “rreconcilably repugnant” because of this Court's degision
Thomas. U To date, four {(4) sessions and five (5) special sessions of Nevada's |

Legislature convened and closed since the 2006 wnactment of Nevada's Minimum |

3

%7 & vk o vt 1 BT i vt et e e et s Fatr momoalimee ATD |
Wage Amendment.”’* None of those sessions enscled any law repealing MRS

SO8 230 or recogmized the possible confliet or “irrpconcilable repugnancy”™ of this

statuie 1 light of the passage and enactment of Nevada's Mintmuwm Wage

[

Amendinent,

Further, Nevada's Labor Commissioner, unti] this Court’s decision in Thomas,
identified, recognized, and enforced all of the exceptions to Mavadas minmmum

States District Court for Nevada, previcus 1o Thomas, held that the taxicab daver

axception provided by NRY 608250 romained enforcsable despite Mevada’s

_________________________________________________

' Bee dppellant s Opewning Brisf at 67
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7% Ressions and 23% through 27 Special Sessions
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| punished by the Cowrt’s implied repeal of NRS 608.250(2) e

i Miniooum Wage Amendment.'™  In other words, every branch of Nevada's

.mv‘ss\-

exempt from paying Nevada's mintmum wage.  Ag such, i was impossible for

knowledge that their alleged failure fo pay Nevads's mininmuun was somehow
gniawil and actionable prior to this Court’s decision in Thomas.'™

As a resull, the retroactive applivation of the Cowrt’s decision in Thonuss, a8

dmpossible for Respondent to know that NRS 808 2302 e} was “grreconcilably
repugnant” to Nevada's Mintmum Wage Amendment’t  Such “Grreconcilable

repugnaney” only arose by operation of this Cowt's devision Thomay

Consequently, applying Thomas retrnactively againgt Respondent, as argusd

5 for by Appellant, would unjustly punizh Respondent in the same manosy as the
employers in Hasven, Thersfore, as in Hansen, the Cowrt’s devisian in Thomas |

should not apply to Respondent so thar Hespondent would not be unfaidy

}Iﬁ

13 Ree dppellant’s {'}p S Fiat }*ij ;,IM’ 3
Hi4 Ao *r}iﬁas Haornsen, ¥ Nev, g
U Ree I
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. Thus, the Court’s decision in Hansen fails to support Appellant’s argument on
< Happeal, Fucther, the Cowrt’s determination in Haveen that i would be unfair to
|l employers to be subject to punifive damages where they had no prior indication
that thelr conduot was actionable, demonsirates the Uourt’s willingness to
consider the effect of its decision on those parties, wha like Respondent had |
. engaged in lawful business practices until the Court’s deecizion to repeal!’’
VIL CUNCLUSION
Pursuant to the arguments provided above, the Disteiet Court did aot ervor |
> i any way by granting Respondent’s Motion to Dsmiss Appellant’s Complais
Appellant failed 1o provide any arguments or assignments of error on appsal that
v [ concer Bespondent's actug! Motion to Dismiss.
Based upon the furegoing, Respondent respectfully vequests thar this
. {iHonomble Court uphold the District Court’s Order Uranting Respondent’s
Motian to Dismiss Appellant’s Complaint.
DATED this 1 day of December, 2014,
fdeflery 4. Bendaynd
JEFFERY A, BENDAVID, B
Nevada Bar No. 6220
MORAN BRANDON BENDRAVID MORAN
634 South 4% Sireet
Las Vegas, Nevada 8911
{702} 384-8424
Attorney for Resporndent
CHYT Bee X
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B A L N

Respondent Desert Cab Inc. (“Desert”) asserts that Appellant Barbara
Gilmore (“Gilmore”) has improperly attempted to create a “Second Issue on
Appeal” over which this Court does not have jurisdiction. Desert insists this Court
cannot consider Gilmore’s request (her alleged “Second Issue”) that i1t make clear
Thomas v. Nevada Yellow Cab Corporation, 130 Nev. Adv. Op. 52, 372 P.3d 518
(2014), applies to employer conduct taking place after the effective date of Article
15, Section 16 of the Nevada Constitution and not just after the issuance of the
Thomas Opinion on June 26, 2014.

Desert cites no support for its assertion the Court lacks the jurisdiction to
confirm the rights recognized in Thomas apply to all conduct taking place after the
effective date of Article 15, Section 16 of the Nevada Constitution. Instead Desert
argues that Gilmore cannot properly make such a request because no such request
was presented to the District Court. Desert ignores that it was impossible to
present any such request to the District Court as Thomas was decided after this
appeal ensued and the District Court had relinquished jurisdiction over this case

This Court 1s the master of its own decisions. The American system of
jurisprudence has historically, on appropriate occasions, involved explicit
directives from superior judicial tribunals to lower courts on how to effectuate the
rule of law enunciated in appellate opinions. That was done most famously in
Brown v. Board of Education, 349 U.S. 294, 300-01 (1955) (Directing district
courts to retain continuing jurisdiction over cases challenging segregation and to
institute appropriate remedies “with all deliberate speed” that comply with
Brown’s determination that such segregation was unconstitutional.) While this

Court need not issue any statement, as part of this appeal, on the temporal scope of
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its Opinion in Thomas, the argument that it lacks the jurisdiction to do so is
Specious.
ARGUMENT
I. DESERT’S CLAIM THAT IN THIS CASE THE DISTRICT COURT
RELIED UPON ARGUMENTS NOT CONSIDERED IN THOMAS
V. NEVADA YELLOW CAB 1S SPECIOUS

Desert insists Thomas did not consider this Court’s holding in Mengelkamp
v. List 88 Nev. 542, 544-45, 501 P.2d 1032, 1034 (1972) and the District Court in
this case, in reliance upon Mengelkamp, based its ruling upon Desert’s argument
“that no evidence could show that Nevadans who voted to raise the amount of
Nevada’s mmimum wage also intended to abolish the specific categories of
individuals already exempted by NRS 608.250(2).” Respondent’s answering
brief, p. 7-8.

There 1s nothing in the District Court’s decision in this case, which was
drafted by Desert’s counsel, to distinguish its reasoning from that of the District
Court in Thomas. Such decision cites the District Court decision in Thomas for
support and does not cite to Mengelkamp. While it does make the finding that the
“purpose and effect” of the minimum wage constitutional amendment was to raise
the mmimum wage for only those persons not excluded from Nevada’s statutory
minimum wage, NRS 608.250, it makes no finding on the “intent” of Nevada’s
voters.

In any event, Thomas did reach the argument now raised by Desert, that
there 1s no evidence of “intent” by the voters of Nevada to apply the
constitutionally mandated mimimum wage to persons, such as taxi drivers,
exempted from the existing minimum wage coverage of NRS 608.250. It
expressly rejected any such examination in light of the clear language of the

constitutional amendment:
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Respondents also argue that, despite the intent expressed by the text of the
Amendment, the voters actually intended to merely raise the mmimum
wage, not to create a new minimum wage scheme. But respondents do not
adequately explain their basis for deriving such intent. It would be _
1impossible, for instance, to identify and query every Nevadan who voted in
favor of the provision—and it 1s not even clear that such a survey would
reveal the true intentions of those voters....

To seek the intent of the provision's drafters or to attempt to aggregate the
intentions of Nevada's voters into some abstract general purpose underlying
the Amendment, contrary to the intent expressed by the provision's clear
textual me_amng, 1s not the Zprcl)g)er way to Cperform constitutional
interpretation. See generally, District (g olumbia v. Heller, 554 U.S. 570,
128 5.Ct. 2783, 171 L.Ed.2d 637 (2008) _(mtelc“lpretmg the Second _
Amendment by seeking the original public un ersta_ndmﬁ of the text, with
majority and dissent disagreeing on content of public understanding). “The
1ssue ought to be not what the legislature,” or, in this case, the voting public,
“meant to say, but what it succeeded in saying.” Lon L. Fuller, Anatomy of
the Law 18 (Greenwood Press 197 6).

327 P.3d at 522.

Desert’s argument that this case and this appeal vary from the 1ssues

considered, and resolved by, this Court in Thomas has no basis whatsoever.

II. DESERT’S CLAIM THAT THOMAS DID NOT RESOLVE
WHETHER NEVADA’S VOTERS INTENDED TO ABOLISH
THE “EXCEPTIONS OF NRS 608.250(2)” IS NOT INTELLIGIBLY
ARTICULATED AND RAISES AN 1 LEVANCY

Desert’s brief, at pages 9, line 13 through page 10, line 22, states:

Unlike this matter, Thomas never considered whether the voters
intended through the Minimum Wage Amendment to abolish
specifically the exceptions of NRS 608.250(2). Instead, Thomas only
addressed whether Respondent's [sic] adequately demonstrated
whether the voters intended only to raise the minimum wage and not
"create a new minimum wage scheme."

Appellant's Complaint evidences this realit]y. Appellant's
Complaint asserted two (2) separate claims for relief, cllant's
First Claim for Relief sought all relief permitted her by Nevada's
Minimum Wage Amendment, including, but not limited to equitable
relief, compensatory damages, and an award for punitive damages.
However, pgellant's Second Claim for Relief specifically sought all
relief afforded her under NRS 608.040 because of Respondent's
alleged violations of NRS 608.020 or 608.030.

~ Had Nevada's Minimum Wage Amendment and this Court's
decision in Thomas intended to "create an entirely new minimum
wage scheme," then Appellant had no need and more importantly,
could not rely on alleged violations of NRS 608.020 and NRS 608.030

3
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to recover against Respondent. Those statutes, along with NRS
608.250, would be impliedly repealed by Nevada's Minimum Wage
Amendment had Nevada's Minimum Wage Amendment and this
Court's decision in Thomas truly intended to "create an entirely new
minimum wage scheme." Obviously, Appellant does not contend such
intent exists since Appellant specifically relied upon other statutes in
Chapter 608 to recover against Respondent that ap%rently remain in
effect and enforceable despite Nevada's Minimum Wage Amendment
and this Court's decision in Thomas. (Italics n original, footnotes
omitted).

The foregoing assertions are unclear and to the extent that they intend to
address anything, which is presumably whether NRS 608.250(2) has been
abolished and the status of the plaintiffs’ claims under NRS 608.030 and 608.040,
they set forth no coherent argument.

Whether NRS 608.250(2) has been “abolished” 1s not germane to this
appeal nor was 1t germane to Thomas. Neither Gilmore nor the plaintiffs in
Thomas asserted any claims under NRS 608.250. This Court’s Opinion in Thomas
rested upon the supremacy of the Nevada Constitution and the constitutional
amendment’s broad language granting minimum wage rights to all employees,
except for 1ts specific exclusions which did not include taxi drivers. 327 P.3d at
521-22. While Thomas discusses the result as an “implicit repeal” of NRS
608.250(2) by the constitutional amendment, the 1ssue presented in Thomas, and
this case, was whether the plaintiffs had enforceable rights arising under the
constitution, not whether NRS 608.250(2) was “abolished.”

Desert’s argument in respect to Gilmore’s claims under NRS 608.030 and
608.040, as best as can be understood, seems to be that because Gilmore 1s making
other claims under NRS Chapter 608 a/l of her claims are dependent upon her
status (or lack of status) as a person entitled to the mimmimum wage under NRS
608.250. Such cryptic and unexplained argument 1s without merit. These two
statutes, NRS 608.030 and 608.040, grant employees certain monetary damages

when their employer fails to pay all of the wages due the employee promptly upon

4
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the termination of their employment. Gilmore’s claims under those statutes are
derivative of her claim that she was entitled to minimum wages under Nevada’s
Constitution, such wages being unpaid at the time of her termination of
employment with Desert. Those claims have no asserted, or actual, relationship to
NRS 608.250.

III. DESERT SPECIOUSLY ARGUES THAT NEVADA’S
CONSTITUTION CONFERRED NO MINIMUM WAGE RIGHTS
UPON TAXI DRIVERS UNTIL JUNE 26, 2014, THE DATE OF
THE THOMAS DECISION

A.  While this Court need not, in this aé)peal address the
application of Article 15, Section 1 , of Nevada’s Constitution
to conduct taking place prior to the June 26, 2014, release of
the Thomas Opinion, it should do so.

Desert fallaciously asserts it would be improper for the Court to address in
this appeal whether Article 15, Section 16, of Nevada’s Constitution extends
rights to taxi driver employees for conduct occurring prior to June 26, 2014, the
date of the Thomas Opinion. While Gilmore concedes this Court need not
address, in this appeal, that issue, Desert proffers no compelling reason why this
Court should, in the exercise of discretion, refuse to do so. Desert proffers no
such compelling reason because none exists.

Desert, and the rest of the Nevada taxi industry, as a litigation tactic, seek to
defer a ruling on when taxi drivers’ minimum wage rights became actionable
under Nevada’s Constitution for as long as possible. In their view, the longer this
Court takes to affirm that the rights granted to taxi drivers under Article 15,
Section 16, of Nevada’s Constitution became effective on November 28, 2006, the
better. Until such time as this Court so rules, the taxi industry can implore the
District Court Judges to find no such rights existed until the Thomas Opinion’s
1ssuance on June 26, 2014. If 1t 1s successful, it can then force counsel for the taxi

drivers to appeal, again, to this Court. If it is unsuccessful, it can also seek to
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appeal such issue to this Court. By doing so it will delay its day of reckoning and
avoid having to pay any unpaid mmimum wages owed to any taxi drivers in the
iterim.

Resolving the taxi industry’s completely specious claim that Thomas has no
effect on conduct occurring prior to June 26, 2014 will conserve judicial
resources. It will put an end to those claims being presented to the District Court
and forestall the need for any future appeal to this Court on that i1ssue. Desert’s
assertion that there 1s no basis to believe any judicial resources will be conserved
by making such a ruling 1s belied by the conduct of the defendant-respondent in
Thomas. Such defendant, upon remittitur from this Court, has renewed 1ts motion
to dismiss 1n the District Court in 7homas solely on the basis that this Court’s
Opinion in Thomas has no application to conduct occurring prior to its issuance on
June 26, 2014. See, Eighth Judicial District Court, Thomas v. Nevada Yellow Cab,
Case # A-12-661726-C, motion to dismiss filed on January 6, 2015. Until this
issue 1s addressed by this Court there 1s every reason to believe Desert, upon
remittitur, and every other Nevada taxi driver employer subject to a similar

lawsuit, will seek dismissal from the District Court on the same basis.

B. Desert’s claim that Thomas did not, by its language, cover
conduct occurring prior to June 26, 2014, and that Thomas
should not be applied to past conduct, lacks any support.

Desert asserts that Thomas has no application to conduct taking place prior
to 1ts 1ssuance on June 26, 2014 because of its use of the present tense and active
voice verbs “supercedes” and “supplants” and not the past tense and passive voice
verb forms of “superceded” and “supplanted.” It offers no explanation of why the
tense and active voice verb form of these two words, 1n an Opinion that makes no

mention of limiting 1ts application to future conduct, are significant. Nor does it

6
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explain why the interchangeable use in Thomas of the past tense and passive voice
verb form should be ignored in weighing Desert’s argument on this point, e.g.,
Thomas also uses the “past” tense in the exact fashion Desert asserts would
indicate it has a current, and not just future conduct, application (“....and the
statute [NRS 608.250(2)(e)] 1s impliedly repealed by the constitutional
amendment.”) 327 P.3d at 521 (emphasis provided). Desert simply insists,
without citation to any supportive authority whatsoever,' that such present tense
and active voice verb forms refer to a “supersession” and “supplanting” taking
place on the date of the publication of the Thomas Opinion and not on November
28, 2006, the effective date of Article 15, Section 16, of Nevada’s Constitution.
Desert’s nonsensical attribution of significance to the non-exclusive usage
of present tense verbs in Thomas, and the Opinion’s use, in part, of an “active” and
not “passive” verb voice style, is amply demonstrated by this Court’s other
decisions. The use of the present and past tense of “supercedes™ and “superceded”
appears in State v. Connery, 661 P.2d 1298, 1301 (Nev. Sup. Ct. 1983) (“...we
hold that NRAP 4(b) supersedes NRS 177.066...”") with this Court using, as in
Thomas, the present tense and the West reporter in the headnotes and summary
using the past tense. Connery, despite this Court’s use of the present tense
“supercedes,” did not make a “future conduct only” ruling but applied its
supersession finding to the procedural rule presented and to the controversy before

it, and by doing so denied defendant the relief it sought. See, also, Jacobson v.

' Tt cites to United States v. Jackson, 480 F.3d 1014, 1019 (9 Cir. 2007)
for the proposition that the “use of verb tense is significant” and “words used in
the present tense include the future as well as the present.” Jackson concerned the
use of present tense language in statutes. It does not suggest such tense
determines, or is relevant to determining, if a judicial decision has only future
impact.
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Estate of Clayton, 119 P.3d 132, 134 (Nev. Sup. Ct. 2005) using present and past
tenses, active and passive verb styles, interchangeably and applying its
supersession finding to the controversy before it and not just to future cases
(Stating 1n first paragraph “We conclude that Bodine 1s superseded by the
Legislature's 1971 amendment of NRS 140.040...” and in last paragraph under the
“Conclusion” heading “The current language of NRS 140.040(3) supersedes this
court's decision in Bodine...). See, also, Goldman v. Clark, 1 Nev. 607, 611
(1866) (Holding that if Nevada’s Constitution, “by its own terms exempts a
homestead from forced sale” it would “supercede” contrary provisions of prior
statute “[b]ut 1f the Constitution did not take effect in regard to homesteads, until
the legislature passed the required law, then the old act was not superseded until
the new one went 1nto effect.”)

Setting aside the 1rrelevancy of the active (and at times passive) voice and
present (and at times past) verb tense used in Thomas, Desert presents not one 1ota
of support for its contention that applying Thomas only to future conduct would be
proper. It does not refute, as explained in Gilmore’s Opening Brief, that such
“future conduct only” decisions are an extraordinary Twentieth Century
jurisprudential development unknown under the common law and limited almost
without exception to situations where judicially created law 1s overturned by a
subsequent judicial decision. See, Linkletter v. Walker, 381 U.S. 618, 622 (1965).
Nor does Desert dispute that a “future conduct only” ruling has never been made
when this Court determines that a new voter or legislatively enacted law displaces
a prior law or judicial precedent. See, Jacobson and every other Opinion this
Court has issued where a prior judicial precedent or legislative or constitutional

enactment has been found to be superseded by a subsequently enacted statute or
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constitutional amendment.” The idea this Court in Thomas, in a completely
cryptic and not expressly stated fashion deviated from this rule, 1s, kindly stated,
without any sound basis.

Desert also cites no precedent from Nevada or any other jurisdiction
supporting its assertion Thomas is properly applied only to conduct occurring after
its publication. It fails to do so because no such precedents exist. See, Newman v.
Emerson Radio Corp., 48 Cal. 3d 973, 978 (Cal. Sup. Ct. 1989), citing Linkletter
(“The general rule that judicial decisions are given retroactive effect 1s basic in our
legal tradition.”) While, as discussed in Sierra Club v. San Joaquin Local Agency
21 Cal 4™ 489, 509-10 (Cal. Sup. Ct. 1999), citing and quoting Newman, there are
“narrow exceptions” to the rule, they require the demonstration of *““‘considerations
of fairness and public policy [that] are so compelling 1n a particular case that, on

29

balance, they outweigh the considerations that underlie the basic rule.” Such an
examination looks to whether application of a Court’s decision to events occurring
prior to its publication creates “an unusual hardship” because a substantial
“detrimental reliance” or “vested right” was created by or rested upon an
overturned rule of law. Id.

Desert presents no support for its assertion that the sort of exceptional
circumstances discussed in Sierra Club and Newman are present. Nor would any
prior precedent support holding them to be so present and that 7#omas should be
given the “future conduct only” application requested by Desert. The decision in

Isbell v. County of Sonoma, 21 Cal.3d 61, 74-75 (Cal. Sup. Ct. 1978) is

illustrative. Isbell found that the Fourteenth Amendment’s due process protections

* Diligent research by Gilmore’s counsel has likewise failed to find a
reported case from any jurisdiction where a “future conduct only” ruling was
1ssued 1n such circumstances.
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rendered California’s statutory confession of judgment procedures void. 7d.
Given the massive number of judgments entered under those procedures, most or
almost all of which presumably did involve legitimate debts that were owed, Isbell
declined to vacate en mass all prior judgments so entered despite their now
discovered constitutional infirmity. /d. Nonetheless, it granted such judgment
debtors the benefit of the rule of law it announced by holding they could seek
hearings to void those judgments at which the creditor would have the burden of
showing compliance with its holding. /d. The sort of “future conduct only”
ruling Desert urges this Court to apply to Thomas goes far beyond the very
narrow, and exceptionally justified, temporal limitations applied in Isbell and
similar cases.

C. Evenifit could be proper to limit the alz)‘plication of Thomas

to conduct occurring after June 26, 2014, Desert proffers
no reason for limiting its application in that fashion.

Desert argues that this Court’s decision in Hansen v. Harrahs, 675 P.2d
394, 397 (1984) provides no guidance 1n this case because i1t dealt with the
recognition of new common law rights, not voter or legislatively enacted laws. As
already discussed, Desert’s assertion Thomas, or other decisions dealing with the
supersession of voter or legislatively enacted laws, can properly be given “future
conduct only” application i1s completely specious. But even if this Court were to
allow the “future conduct only” application of Thomas or similar supersession
decisions, Hansen 1s highly relevant because it illustrates the very limited use of
“future conduct only” decisions by this Court.

As Desert helpfully points out, Hansen’s “future conduct only” ruling was
limited to punitive damages claims for the newly recognized wrongful discharge

tort 1t created. It limited that branch of its decision because the purpose of
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punitive damages 1s to punish and deter reprehensible conduct that violates the
law. 675 P.2d at 397. Such purpose would not be advanced by allowing punitive
damages in Hansen since the employer defendants had no reason to believe their
conduct was illegal. Id. It did not impose any “future conduct only” limitation on
the Hansen plaintiffs’ ability to recovery compensatory damages on such newly
recognized tort claim. /Id.

Unlike the defendants in Hansen, Desert had every reason to believe its
conduct was 1n violation of the plain language of Article 15, Section 16, of
Nevada’s Constitution, as found ultimately by Thomas. Such a conclusion by
Desert was absolutely required by any isolated reading of such constitutional
provision and the Nevada Attorney General publicly opined that such conclusion
was correct.” That Desert choose to believe its conduct was lawful, under a
coordinated reading of Article 15, Section 16, of Nevada’s Constitution and NRS
608.250, 1s 1irrelevant. Nor does the fact one or more trial court judges agreed with
Desert’s argument provide a basis to excuse Desert from liability for the minimum
wage compensation 1t owes its taxi drivers that pre-dates Thomas. Desert does
not cite a single precedent that would support excusing it from such hiability and
granting it such an excuse would be contrary to the approach taken by this Court

in Hansen."

> Nevada Attorney General’s opinion, 05-04 Op. Atty Gen. (2005), 1ssued
before November 28, 2006, concluded that all Nevada taxi industry employers
would be subject to Article 15, Section 16.

4 Gilmore does not concede that, as in Hansen, Desert should be excused
from hability for punitive damages. She does acknowledge that under Hansen
whether Desert should be exposed to any punitive damages liability involves
different considerations than Desert’s liability for the unpaid minimum wages
owed to its taxi drivers.
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Desert supports its claim that 1t should be excused from any minimum wage
payment hability prior to June 26, 2014 by making inaccurate and unsupported
assertions about how Nevada’s Labor Commissioner” and “every branch of

Nevada’s government™

recognized that taxi drivers were subject to no state
minimum wage standards prior to Thomas. In the same baseless fashion Desert
msists “it was impossible” for it, prior to Thomas, to know its actions were
contrary to law and that it would be “unfairly punished” if it were forced to pay
the mmimum wages owed to its taxi drivers for their work prior to June 26, 2014.
Desert’s claim imposing a pre-June 26, 2014 lability upon it for its drivers’
unpaid minimum wages would “unfair” and a “punishment” is sheer hubris. It is
Desert that 1s attempting to seek an “unfair” and unjust enrichment at the expense
of 1ts taxi drivers by avoiding a very modest liability for the very small minimum
hourly wage it is required to pay those hardworking employees. Nor can, or does,
Desert present itself to the Court as anything other than a litigant with unclean
hands who knew 1its actions could violate Nevada’s Constitution and chose to

accept that risk. Desert and Nevada’s other taxi cab driver employers, could have,

but did not, seek a declaratory ruling years ago on their obligations under Article

> Desert’s assertions about the position taken by the Nevada Labor
Commissioner are not documented by anything in the record. Deserts cites to
nothing i the record, nor anything else, supporting its assertion that the Nevada
Labor Commissioner took a position supportive of Desert’s incorrect view of the
law. That the Nevada Labor Commissioner, in the exercise of 1ts discretion,
declined to prosecute Desert or other Nevada taxi cab driver employers for
violations of Article 15, Section 16, of Nevada’s Constitution 1s irrelevant.

¢ This assertion completely ignores the published opinion of then Attorney
General Brian Sandoval, id.
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15, Section 16, of Nevada’s Constitution.” It chose not to do so and now seeks to
avoid paying those minimum wages 1t should have paid, but refused to pay, in the
first instance. The only victims of unfair treatment in this case are Desert’s taxi
drivers, who for years have been denied the most modest minimum hourly wage
payments from Desert that Nevada’s Constitution commands.
CONCLUSION

Wherefore, for all the foregoing reasons, the Order and Judgment appealed
from should be reversed in its entirety and this Court should also expressly hold
that its Opinion in Thomas 1s not limited to conduct taking place after June 26,
2014.
Dated: January 7, 2015

Respectfully submitted,

/s/ Leon Greenberg

Leon Greenberg, Esq. (Bar # 8094)
A Professional Corporation

2965 S. Jones Blvd., Suite E-3

Las Vegas, Nevada 89146

(702) 383-6085

Attorney for Appellant

" The class action procedure invoked by Gillmore as a plaintiff in this case
under NRCP Rule 23 could have been equally as easily invoked by Desert as a
plaintiff to seek a binding decision against a certified class of its taxi driver
employees as defendants.
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DISTRICT COURT

CLARK COUNTY, NEVADA

CHRISTOPHER THOMAS, and
CHRISTOPHER CRAIG, Individually and on
behalf of others similarly situated,

CASE NO. A-12-661726

Plaintiff
aintiis, DEPT. NO. XXVIII

V8§,

Hearing Date: February 10, 2015
NEVADA CHECKER CAB CORPORATION,

and NEVADA STAR CAB CORPORATION,

Defendants.

ORDER DENYING DEFENDANTS® MOTION TO DISMISS
Defendants filed their Motion to Dismiss Pursuant to NRCP 12(b)(5) on January 6, 2015.
Plaintiffs’ Response in Opposition to Defendants’ Motion to Dismiss was filed on January 23, 2015. On
January 27, 2015, Plaintiffs filed a “Supplement to Plaintiffs’ Response In Opposition To Defendants’
Motion To Dismiss Consisting of Newly Issued Authority.” Defendants thereafter filed their Reply to
Plaintiffs’ Response in Opposition to Defendants® Motion to Dismiss on February 6, 2015. Such Reply

also sought a stay of al] proceedings in this case until the Nevada Supreme Court rendered a decision in
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the case of Gilmore v. Desert Cab, Inc., Supreme Court No. 62905, currently pending before the Nevada

Supremé Court. This matter, having come before the Court for hearing on February 10; 2015, with
appearances by Tamer B. Botros, Esq., on behalf of all Defendants, and Leon Greenberg, Esq., on behalf
of all Plaintiffs, and following the arguments of such counsel, and after due consideration of the parties’
respective briefs, and all pleadings and papers on file herein, and good cause appearing, therefore

IT IS HEREBY ORDERED:

Defendants’ Motion to Dismiss Pursuant to NRCP 12(b)(5) 1s DENIED in its entirety. The legal
argument put forth in Defendants’ Motion to Dismiss that the Nevada Supreme Court’s Opinion in the
appeal in this case was not intended to have retroactive application t¢ conduct pre-dating that Opinion 1s
rejected. This Court does not view the actions of the Nevada Supreme Court in this case as supporting
such argument. Defendants to file an Answer to the First Amended Complaint within 10 days of notice

of entry of this order being electronically filed. Defendants’ request to stay all proceedings in this case

until the Nevada Supreme Court issues a decision in Gilmore v. Desert Cab, Inc., Supreme Court No.

62905 is also DENIED.

IT IS SO ORDERED. W 8 |
Dated this a é day of Febriary, 20135. M /é?é/

District Court Judge

Hon. Ronald J. (fsf'?[

Approved as to form andﬂcontent:

By: /wf’% T

Mare C. Gordon, Esq.
Tamer B. Botros, Esq.

eon Gregnberg, Es
Dana Sniegocki, Esd.

LEON GREENBERG PROF. CORP. YELLOW CHECKER STAR

2965 s. Jones Blvd., Ste. E-4 TRANSPORTATION CO. LEGAL DEFPT.
Las Vegas, NV 89146 5225 W. Post Road

Attorney for Plaintiffs Las Vegas, Nevada 89118

Attorneys for Defendants
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