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PRE-TRIAL MEMORANDUM

L STATEMENT OF FACTS

Background

ELEANOR C. AHERN, also known as ELEANOR CONNELL HARTMAN AHERN
(“ELEANOR”), was born on May 13, 1938 to W.N. CONNELL and her mother, whom W.N.
CONNELL later divorced. Following W.N. CONNELL’s divorce (an event that at the time was
unusual and carried a negative stigma) from ELEANOR’s biological mother, he married
MARJORIE T. CONNELL in approximately 1942. At the time of the marriage, W.N. CONNELL
had only one child, namely ELEANOR, who was approximately four (4) years of age. During her
minority, physical custody of ELEANOR was shared between her father, W. N. CONNELL, and
ELEANOR’s natural mother, who married Joe Gallowich when ELEANOR was approximately six
(6) years of age. Such custody arrangement involved ELEANOR living part of each week with W.
N. CONNELL and her stepmother, MARJORIE T. CONNELL, and living part of each week with
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ELEANOR’s natural mother (and stepfather after the remarriage of ELEANOR’s natural mother).
ELEANOR developed a very close relationship with MARJORIE T. CONNELL, and in fact
MARJORIE T. CONNELL eventually adopted ELEANOR after ELEANOR reached majority age.
ELEANOR has always considered MARJORIE T. CONNELL her mother and in fact referred to her
as “mother,” and ELEANOR had a great amount of love, affection and parental deference to
MARJORIE T. CONNELL.

At the time of their marriage, W. N. CONNELL and MARJORIE T. CONNELL were
residents of the state of Nevada, a community property state, and W. N. CONNELL had sole and
separate property consisting in part of surface real estate located in Upton County, Texas, and the
oil, gas and mineral interests on and under such real estate and severed oil, gas and mineral interests
in other acreage in Upton County, Texas (the “Upton County, Texas, Oil rights”). Texas was at the
time of the marriage, and is a community property state also.

W. N. CONNELL and MARJORIE T. CONNELL as Nevada residents and as grantors and
initial trustees established the W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST
dated May 18, 1972 (the “TRUST”). The TRUST is governed by Nevada law as set forth in Article
EIGHTH, SPECIAL PROVISIONS, Paragraph F, Applicable Law, of the TRUST which states in
relevant part, “[t]his Trust Agreement is executed under the laws of the State of Nevada and shall in

b

all respects be governed by the laws of the State of Nevada....” The sole and separate Upton
County, Texas, Qil rights of W. N. CONNELL were conveyed by W. N. CONNELL to himself and
MARJORIE T. CONNELL as Trustee (sic) of the TRUST via two Quitclaim Deeds dated June 5,
1972 and recorded June 13, 1972 as Instrument No. 61969 in Volume 409, Page 329 and as
Instrument No. 61970 in Volume 414, Page 9 of the Deed Records of the County Clerk of Upton
County, Texas. This was legally necessary in order to have the Upton County, Texas, Oil rights an
asset of the TRUST. Otherwise, the Upton County, Texas, Oil rights, would have remained an asset
of W. N. CONNELL individually, and would have been controlled by the terms of his Last Will
And Testament upon his demise as opposed to being controlled by the terms of the TRUST.

W. N. CONNELL died on November 24, 1979 and was survived by his spouse, MARJORIE

T. CONNELL. ELEANOR was and is the only surviving child of W. N. CONNELL. Following
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W.N. CONNELL’s death, MARJORIE T. CONNELL, the sole successor trustee of the TRUST
appointed ELEANOR on May 6, 1980 to serve as co-trustee of the TRUST with MARJORIE T.
CONNELL.

When W.N. CONNELL passed away, MARJORIE T. CONNELL, as sole successor trustee,
began paying herself sixty-five percent (65%) of the Upton County, Texas, Oil right income and
ELEANOR thirty-five percent (35%) of the Upton County, Texas, Oil right income. ELEANOR
consulted an attorney and was advised that although ELEANOR was entitled to all of the Upton
County, Texas, Oil right income, if she asserted her rights to all of the income against MARJORIE
T. CONNELL at that time it would in all likelihood result in MARJORIE T. CONNELL
disinheriting ELEANOR when MARJORIE T. CONNELL died. This advice essentially was to
take less now so you could inherit all of MARJORIE T. CONNELL’s estate later. Although
ELEANOR knew that she (ELEANOR) was entitled to one hundred percent (100%) of the Upton
County, Texas, Oil right income, she consented to MARJORIE T. CONNELL receiving the sixty-
five percent (65%). The advice of the attorney and ELEANOR’s deferential upbringing, combined
with her love and respect for, and deference to, MARJORIE T. CONNELL as her mother, lead to
her acquiescence. ELEANOR also at the time was financially secure and did not need the money.
Instead, ELEANOR found great joy and pride in the fact that her mother, MARJORIE T.
CONNELL, was well taken care of after the death of ELEANOR’s father due in large part to
ELEANOR. At no point, however, did ELEANOR intend to forfeit any portion of her rights in the
Upton County, Texas, Oil rights and the income therefrom, nor was that the understanding of either
ELEANOR or MARJORIE T. CONNELL.

This allowance was in the sole and absolute discretion of ELEANOR, and was subject to
unilateral change or revocation in the future on ELEANOR’s part. However, the arrangement was
that since MARJORIE T. CONNELL was in fact receiving sixty-five (65%) percent of the income,
MARJORIE T. CONNELL would pay the income tax attributable to the income she received or her
share would be charged the same, which was done. ELEANOR accordingly did not file any gift tax
returns since if the monies had been considered a gift, MARJORIE T. CONNELL would not have

been reporting the same on her income tax return and paying the tax thereon. The TRUST tax
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returns also reflect this arrangement. This made estate planning sense in that the federal estate tax
equivalent exemption and gift tax exclusion amount in 1979, the year of death of W.N. CONNELL,
was only $147,333.00, and ELEANOR’s exemption would have been exhausted in very little time it
treated as gifts.

Around the year 1999, ELEANOR moved to Idaho and it was after so moving that Petitioner
JACQUELINE M. MONTOYA took an increased role in dealing with the Upton County, Texas,
Oil rights. This role included retrieving and depositing income checks relating to the Upton
County, Texas, Oil rights and accounting for the payments received.

MARJORIE T. CONNELL died on May 1, 2009 a resident of Clark County, Nevada. She
had no surviving spouse, but was survived by her only child, ELEANOR. Following MARJORIE
T. CONNELL’s death, ELEANOR became the sole trustee of the TRUST.

Almost immediately after MARJORIE T. CONNELL’s death, JACQUELINE M.
MONTOYA removed numerous TRUST documents and records, including documents relating to
the Upton County, Texas, Oil rights, from MARJORIE T. CONNELL’s home and refused to allow
ELEANOR access to the same. Also, attendant to the control that JACQUELINE M. MONTOYA
had gained while ELEANOR lived in Idaho, JACQUELINE M. MONTOYA possessed the key to
the post office box located in Las Vegas, Nevada, to which the Upton County, Texas, Oil right
income payments were sent. JACQUELINE M. MONTOYA refused to turn over the key or allow
ELEANOR access to this post office box. Accordingly, JACQUELINE M. MONTOYA had full
control over the payments received from the Upton County, Texas Oil rights.

Exerting her control, JACQUELINE M. MONTOYA took it upon herself to continue
dividing the Upton County, Texas, Oil right income in the same proportion as it had been divided
while MARJORIE T. CONNELL was alive. Now, however, JACQUELINE M. MONTOYA
decided that she would pay the sixty-five percent (65%) that was formerly paid to MARJORIE T.
CONNELL to herself and her sister, KATHRYN A. BOUVIER. As a result of various health
problems endured by ELEANOR, she was not able to take back control of the Upton County,
Texas, Oil right income until the spring of 2012. Specifically, between February and April of 2011,

ELEANOR suffered from a hernia, which caused her to be hospitalized for a period of time.
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Additionally, in the early part of 2012, ELEANOR broke her leg and had a severe allergic reaction
as a result of medication given to her for her leg injury. This leg injury and the ensuing allergic
reaction caused ELEANOR to spend an extended amount of time in the hospital and in
rehabilitation. When ELEANOR was able to take back control of the Upton County, Texas, Oil
right income, she did so by presenting to the post office the TRUST agreement showing that
ELEANOR was the sole successor trustee of the TRUST,

Based on the lack of cooperation on the part of JACQUELINE M. MONTOYA noted above
and other improprieties discussed below, ELEANOR desired, in the spring of 2012, to discontinue
payments from the TRUST to JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER.
Thus, ELEANOR began seeking out legal advice as to her legal options. After consulting with
several attorneys regarding her right to do so, ELEANOR decided in June of 2013 to discontinue
the payment of sixty-five percent (65%) of the Upton County, Texas, Oil right income to
JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER. It should also be noted that prior
to June 2013, the parties attempted mediation, though unsuccessfully.

As noted above, even before taking back control over the payments relating to the Upton
County, Texas, Oil rights, ELEANOR noticed improprieties by JACQUELINE M. MONTOYA,
which lead in part to ELEANOR’s decision to discontinue payments to JACQUELINE M.
MONTOYA and KATHRYN A. BOUVIER.

Beginning in or around 2011, ELEANOR was notified by a branch manager at Wells Fargo
Bank that ELEANOR’s personal bank accounts had been closed and reopened, and the branch
manager requested that ELEANOR go to the bank to re-sign her signature cards. After having done
so and upon reviewing the signature cards when ELEANOR arrived home, she discovered that
Petitioner JACQUELINE M. MONTOYA was a signer on all of her accounts. The next day after
noticing this, ELEANOR went back to the bank and demanded that JACQUELINE M. MONTOYA
be removed as a signer on ELEANOR’s personal accounts. After JACQUELINE M. MONTOYA
had been removed, ELEANOR re-signed her signature cards.

Then in approximately spring of 2012 (when ELEANOR began receiving the Upton County,
Texas Oil right income checks), ELEANOR discovered that the bank account for the TRUST had
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been closed by Petitioner JACQUELINE M. MONTOYA. This account was established by
MARJORIE T. CONNELL and ELEANOR to receive the royalty payments from the Upton
County, Texas, Oil rights. In its place, ELEANOR discovered that Petitioner JACQUELINE M.
MONTOYA had opened an account on which JACQUELINE M. MONTOYA was listed as the
Customer and to which the Upton County, Texas, Oil right income was deposited. ELEANOR
never consented to the closing of the TRUST bank account or opening of this new account. Upon
looking into this matter further and hiring a handwriting expert, ELEANOR discovered that
Petitioner JACQUELINE M. MONTOYA forged or caused to be forged ELEANOR’s signature
and the signature of MARJORIE T. CONNELL on this signature card for this account.

Further, in September of 2012, Petitioner JACQUELINE M. MONTOYA completed a
Consumer Account Application at Wells Fargo Bank to open two (2) new accounts under the name
of the ECA LIVING TRUST. Included with this Consumer Account Application is a Certification
Of Trustee wherein Petitioner JACQUELINE M. MONTOYA lists herself as the sole trustee and
the person who has the power to revoke said trust. However, the ECA LIVING TRUST is
ELEANOR’s trust and Petitioner JACQUELINE M. MONTOYA is not a trustee of this trust.

Also during this time, ELEANOR was inadvertently given one of Petitioner JACQUELINE
M. MONTOYA’s bank statements, which revealed that Petitioner JACQUELINE M. MONTOYA
had spent approximately Eighty Thousand Dollars ($80,000) in one month. ELEANOR was
shocked, and realized that perhaps her allowing her daughters income from the Upton County,
Texas Oil rights was doing more harm than good. ELEANOR also realized that by taking all of the
income that she was rightfully entitled to, she could control the use of the same for the ultimate
benefit of her daughters and grandchildren during ELEANOR’s lifetime and any accumulated
income upon her death.

As a result of these events, ELEANOR found it imperative that she protect her interest in the
Upton County, Texas, Oil rights. Therefore, ELEANOR decided to take back control over the
Upton County, Texas, Oil rights, which had been left to her by her late father, as his only child.
JACQUELINE M. MONTOYA’s Argument

Upset with ELEANOR’s decision to reclaim one hundred percent (100%) of the Upton
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County, Texas, Qil right income, JACQUELINE M. MONTOYA has instituted this action to regain
access to sixty-five percent (65%) of the Upton County, Texas, Oil right income. In doing so,
JACQUELINE M. MONTOYA filed her Petition For Declaratory Judgment Regarding Limited
Interest Of Trust Assets Pursuant To NRS 30.040, NRS 153.031(1}E), And NRS 164.033(1)(A)
herein on September 27, 2013 (the “DECLARATORY JUDGMENT PETITION”). JACQUELINE
M. MONOTYA’s argument in support of her position is this: there was an implied allocation of
sixty-five percent (65%) of the Upton County, Texas, Oil rights via a 1980 Texas Inheritance Tax
Return to Trust No. 3 of the TRUST. Further, JACQUELINE M. MONOTYA argues that
MARJORIE T. CONNELL exercised her testamentary power of appointment regarding Trust No. 3
of the TRUST in her Last Will and Testament. In doing so, MARJORIE T. CONNELL appointed
sixty-five percent (65%) of the Upton County, Texas, Oil rights purportedly owned by Trust No. 3
of the TRUST to THE MTC LIVING TRUST dated December 6, 1995 as restated on January 7,
2008 (“THE MTC LIVING TRUST”), of which JACQUELINE M. MONTOYA is the current
trustee and equal beneficiary with her sister, KATHRYN A. BOUVIER.
Language of the TRUST

The TRUST agreement provides in part that upon the death of the Grantor whose death shall
first occur [W. N. CONNELL], the Trustee shall divide the trust estate into two parts, each part to
be administered as a separate trust to be known respectively as “Trust No. 2” and “Trust No. 3”. In
particular, Article SECOND, TRUST NO. 1, Paragraph C, Death of Either Grantor, of the TRUST

agreement in relevant part states:

“Upon the death of the Grantor whose death shall first occur, the Trustee shall divide the
trust estates, including all property received as a result of the decedent’s death, as follows:

1. The trust estate and all property received as a result of the decedent’s death
shall be divided into two parts, each part to be administered as a separate trust
to be known respectively as ‘Trust No. 2’ and ‘Trust No. 3°.”

Subparagraphs 2 and 3 of said Paragraph C of the TRUST agreement describe how Trust

No. 3 is to be funded, and state as follows:

“2. The Trustee shall allocate to Trust No. 3 (a) the Survivor’s [MARJORIE T. CONNELL]
separate property interest in the trust estate; (b) the Survivor’s [MARJORIE T. CONNELL]
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one-half (14) interest in the community property of the trust estate, less a proportionate part
of all amounts properly chargeable against all community property; and (c) the Survivor’s
IMARJORIE T. CONNELL] community property interest in any policy of insurance on the
life of the Decedent [W. N. CONNELL] owned by the Grantors as community property and
made payable to Trust No. 1.”

“3. The Trustee shall allocate to Trust No. 3 from the Decedent’s [W. N. CONNELL]
separate property an amount as determined in Article THIRD hereof.”

Article THIRD, MARITAL DEDUCTION, of the TRUST agreement states in relevant part:

“The Trustee shall allocate to Trust No. 3 from the Decedent’s [W. N. CONNELL] separate
property the fractional share of the said assets which is equal to the maximum marital
deduction allowed for federal estate tax purposes, reduced by the total of any other amounts
allowed under the Internal Revenue Code as a Marital Deduction which are not a part of this
trust estate.”

Subparagraph 4 of said Paragraph C of the TRUST agreement describes how Trust No. 2 is

to be funded, and states as follows:

“The Trustee shall allocate to Trust No. 2 all the remaining protion (sic) of the trust
estate not allocated to Trust No. 3, including but not limited to, the Decedent’s [W. N.
CONNELL] community property interest, if any, in any life insurance policy on the life of
the Decedent [W. N. CONNELL] payable to Trust No. 1.” (emphasis added)

The Upton County, Texas Oil rights were never allocated to Trust No. 3 via a deed or even
written assignment, and accordingly became a part of Trust No. 2 as part of “... all the remaining
protion (sic) of the trust estate not allocated to Trust No. 3.”

Article FOURTH, TRUST NO. 2, Paragraph B, Income, of the TRUST agreement sets forth

how the income of Trust No. 2 was to be paid, and in relevant part states:

“All income received by this Trust from the separate property of the Decedent [W. N.
CONNELL] shall be paid to the Residual Beneficiary [ELEANOR]. In the event anvy
of the real property located in Upton County, Texas, as listed on the original Schedule
“A” attached hereto, forms a part of the corpus of this Trust, the Residual Beneficiary
[ELEANOR] shall be paid an additional payment from the income received from the
Decedent’s [W. N. CONNELL] half of the community property, which forms a part of
the corpus of this Trust, equal to all of the income received by this Trust from the real
property located in Upton County, Texas.” (emphasis added)
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Schedule “A” attached to the TRUST agreement sets out the detailed legal descriptions of
the Upton County, Texas, real property as the “... separate property of W. N. CONNELL.”
Accordingly, all income from the Upton County, Texas, Oil rights is to be paid to ELEANOR. Itis
obvious that the intent of Decedent W. N. CONNELL was that his only child, ELEANOR, should
have the right to receive an amount equal to all of income generated from the Upton County, Texas,
Oil rights as long as ELEANOR lived. This makes perfect sense from an estate-planning point of
view in that the Upton County, Texas, Oil rights were the sole and separate property of W. N.
CONNELL that he brought into his second marriage with MARJORIE T. CONNELL, ELEANOR
was his only child, and ELEANOR was his child from a previous marriage.

II1. DISCUSSION

A. The TRUST Must Be Construed To Mean That ELEANOR Has A Lifetime Beneficial
Interest In A/l Of The Income From The Upton County, Texas, Oil Rights Under
Nevada’s Rules For Construction Of A Trust Instrument.

A Trust and its various provisions will be construed to effectuate the intent of the settlor.
Hannan v. Brown, 114 Nev. 350, 356, 956 P.2d 794, 798 (1998) (holding that when interpreting a
trust, Nevada “has historically construed trusts in a manner effecting the apparent intent of the
settlor”). Additionally, Nevada interprets trusts based on their plain language, as evidence outside
of the express text of the document will only be considered if the instrument is ambiguous. See
State v. Courtesy Motors, 95 Nev. 103, 106-07, 590 P.2d 163, 165 (1979). Thus, when a trust
instrument clearly sets forth how its assets are to be distributed, those terms will control.

Article FOURTH, TRUST NO. 2, Paragraph B, Income, of the TRUST agreement
specifically sets forth how the income of Trust No. 2 is to be paid. The first sentence of Paragraph

B of Article FOURTH states in part that “[a]ll income received by this Trust from the separate

property of the Decedent [W.N. CONNELL] shall be paid to the Residual Beneficiary

[ELEANOR].” (emphasis added). When referring to “this Trust,” it is logical to conclude that

because this provision is under Article FOURTH, which relates to the distribution of income from
Trust No. 2, “this Trust” refers to Trust No. 2. Based on this first sentence, ELEANOR is entitled

to all of the separate property income of W.N. CONNELL generated by Trust No. 2.
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The second sentence of Paragraph B of Article FOURTH states, “[iln the event any of the

real property located in Upton County, Texas, as listed on the original Schedule “A” attached

hereto, forms a part of the corpus of this Trust, the Residual Beneficiary [ELEANOR] shall be

paid an additional pavment from the income received from the Decedent’s [W.N. CONNELL]

half of the community property. which forms a part of the corpus of this Trust, equal to all of

the income received bv this Trust from the real property located in Upton County, Texas.”

(emphasis added). For the same reason stated in the preceding paragraph, the first reference in this
sentence to “this Trust” is referring to Trust No. 2.
The second reference to “this Trust” in the foregoing second sentence of Paragraph B or

Article FOURTH is also referring to Trust No. 2. As noted above, Trust No. 2 is the default trust to

which assets will be allocated if not otherwise allocated to Trust No. 3. The assets that could have

been allocated to Trust No. 3 pursuant to the TRUST agreement included, “(a) the Survivor’s
[IMARJORIE T. CONNELL] separate property interest in the trust estate; (b) the Survivor’s
[MARJORIE T. CONNELL] one-half (1/2) interest in the community property of the trust estate,
less a proportionate part of all amounts properly chargeable against all community property; and (c)
the Survivor’s [MARJORIE T. CONNELL] community property interest in any policy of insurance
on the life of the Decedent [W.N. CONNELL] owned by the Grantors as community property and
made payable to Trust No. 1.” Additionally, an amount equal to the maximum marital deduction
could have been allocated to Trust No. 3, if necessary, from the Decedent’s (W.N. CONNELL)
separate property. Accordingly, all of the Decedent’s (W.N. CONNELL) one-half of the
community property would have been held in Trust No. 2 by default. It makes sense, then, that the

additional payment required to be made to ELEANOR “...from the income received from the

Decedent’s [W.N. CONNELL] half of the community property, which forms a part of the

corpus of this Trust,...” would be made from Trust No. 2.

Thus, both the first and second reference in the second sentence of Paragraph B of Article
FOURTH to “this Trust” refer to Trust No. 2.
The third reference to “this Trust” in the second sentence of Paragraph B of Article
FOURTH cannot, however, refer to Trust No. 2 as this would result in an illogical conclusion. If
Page 10
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“this Trust” was read to refer to Trust No. 2, then it would render the first sentence of Paragraph B
of Article FOURTH superfluous. As noted above, the first sentence of Paragraph B of Article

FOURTH states, “[a]ll income received by this Trust from the separate property of the

Decedent [W.N. CONNELL] shall be paid to the Residual Beneficiary [ELEANOR].”

(emphasis added). Included in the Decedent’s (W.N. CONNELL) separate property are the Upton
County, Texas, Oil rights. Therefore, this first sentence already provides that ELEANOR is to
receive all of the income from W.N. CONNELL’s separate property that is made a part of Trust No.
2, including the income from the Upton County, Texas, Oil rights. Accordingly, when the third
reference to “this Trust” requires an additional payment from the community property of W.N.

CONNELL (the Decedent) “equal to all of the income received by this Trust from the real

property located in Upton County, Texas,” “this Trust” in that instance must be read to refer to

the TRUST as a whole. In other words, ELEANOR is entitled to all of the income from W.N.
CONNELL’s separate property held in Trust No. 2 plus an additional payment equal to all of the
income received by the TRUST from the Upton County, Texas, Oil rights to the extent there are
Upton County, Texas Oil rights not owned by Trust No. 2.

In essence, W.N. CONNELL (the Settlor) intended that ELEANOR receive all of the
income from the Upton County, Texas, Oil rights. This makes perfect sense from an estate-
planning point of view in that the Upton County, Texas, Oil rights were the sole and separate
property of W.N. CONNELL that he brought into his second marriage with MARJORIE T.
CONNELL, ELEANOR was his only child, and ELEANOR was his child from a previous
marriage.

In accordance with Nevada law and based on the plain meaning of the TRUST language
and the intent of settlor (W.N CONNELL) evinced thereby, the TRUST must be construed to mean
that ELEANOR has a lifetime beneficial interest in all of the income from the Upton County,
Texas, Oil rights.

/1
/1
/1
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B. ELEANOR Is Entitled To All Of The Income From The Upton, County, Texas Oil,
Rights Because There Was No Allocation Made To Trust No. 3 And Therefore The
Upton County, Texas, Oil Rights Were Allocated To Trust No. 2 By Default.

Pursuant to NRS 163.385, Acquisition and holding of property of two or more trusts undivided,

states:

1. A fiduciary may:

(a) Acquire, receive, hold and retain the principal of several trusts created by a single
instrument undivided until division becomes necessary in order to make
distributions.

(b) Hold, manage, invest, reinvest and account for the several shares or parts of shares by
appropriate entries in the fiduciary’s books of account, and allocate to each share or part
of share its proportionate part of all receipts and expenses.

2. The provisions of this section shall not defer the vesting in possession of any share or
part of share of the estate or trust. (emphasis added)

In this case, assuming that JACQUELINE MONTOYA is correct in that Trust No. 3 is
entitled to sixty-five percent (65%) of the Upton County, Texas, Oil rights, division between Trust
No. 2 and Trust No. 3 became necessary following the death of W.N. CONNELL in order to
distribute sixty-five percent (65%) of the Upton County, Texas, Oil rights to Trust No. 3. No such
allocation or division was made at the death of W.N. CONNELL. Division, again, became
necessary following the death of MARJORIE T. CONNELL in order to distribute sixty-five percent
(65%) of the Upton County, Texas, Oil rights to THE MTC LIVING TRUST pursuant to
MARIJORIE T. CONNELL’s exercise of her testamentary general power of appointment. This 1s
because Trust No. 3 and THE MTC LIVING TRUST are not created by a single instrument but two
(2) separate instruments. Again, no such allocation or division was made at the death of
MARJORIE T. CONNELL and no objection was raised by JACQUELINE MONTOYA at that
time.

Required Division After The Death Of W.N. CONNELL

Proper allocation of the disputed sixty-five percent (65%) interest should have been
accomplished by the execution of a deed by the successor trustee (MARJORIE T. CONNELL)
conveying such interest to Trust No. 3, and would be done usually no later than nine (9) to twelve
(12) months following the death of W.N. CONNELL on November 24, 1979. Interestingly,
MARJORIE T. CONNELL was the sole Trustee of the TRUST following the death of W.N.
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CONNELL (until the appointment of ELEANOR as co-Trustee on May 6, 1980) and the
beneficiary of Trust No. 3, and even she did not make the division required by NRS 163.385
(enacted in 1969) to Trust No. 3. Evidently, she did not believe that the Upton County, Texas, 01l
rights were to be allocated to Trust No. 3.

MARJORIE T. CONNELL would certainly have been personally aware of the necessity to
convey such disputed sixty-five percent (65%) interest via deed as it was necessary for W.N.
CONNELL to convey his total interest in the royalties and rent via deed to himself and MARJORIE
T. CONNELL as trustees of the TRUST when he and MARJORIE T. CONNELL established the
TRUST. MARJORIE T. CONNELL also had legal representation to assist her after the death of her
husband, and presumably such legal counsel would have advised her of the necessity to allocate the
disputed sixty-five percent (65%) to Trust No. 3 via deed if such interest was in fact to be allocated
to Trust No. 3. However, it is undisputed that legal title to such disputed sixty-five percent (65%)
interest was never allocated to Trust No. 3 via deed executed by MARJORIE T. CONNELL as
successor trustee of the TRUST.

MARJORIE T. CONNELL as successor trustee of the TRUST also had certain fiduciary
duties. This would include the duty of a trustee to comply with the terms of the trust as is
“In]ecessary or appropriate to accomplish a purpose of the trust.” NRS 163.023. Section 84 of the
Restatement (Third) of Trusts indicates in part “[i]t is ordinarily the duty of the trustee: to earmark
the trust property as property of the trust; to keep the trust property separate from the trustee’s own
property; and to keep the trust property separate from property held by the trustee upon other
trusts.”

If in fact the disputed sixty-five percent (65%) interest was to be allocated to Trust No. 3 as
alleged by the Petitioner JACQUELINE M. MONTOYA, MARJORIE T. CONNELL as successor
trustee was legally required to convey such interest via deed to the trustee of Trust No. 3 and keep it
separate from the assets of Trust No. 2. It speaks volumes that MARJORIE T. CONNELL did not
do so, and of course she is not there today to explain why this was not done by her. It is evident that
MARJORIE T. CONNELL understood that it was the intent of W.N. CONNELL that his only child,

ELEANOR, be entitled to the income from his sole and separate property consisting of all of the
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Upton County, Texas, Oil rights during ELEANOR’s lifetime as expressed in the TRUST
agreement, and the Upton County, Texas, Oil rights were accordingly treated as an asset of Trust
No. 2 and never deeded to Trust No. 3.

The only document produced by Petitioner JACQUELINE M. MONTOYA that tends to
show any semblance of an allocation is the 1980 Texas Inheritance Tax Return purportedly filed on
behalf of the W.N. CONNELL Estate. Upon closer review, however, nowhere in the document can
a distribution be linked to Trust No. 3 and in fact there are no references whatsoever to Trust No. 3
contained in the document. When referring to the alleged distribution that Petitioner
JACQUELINE M. MONTOYA relies on to claim the disputed interest in the royalties and rent, the
Texas Inheritance Tax Return states that the distributions were to “Marjorie Connell” and to
“Eleanor M. Connell Hartman.” This is obviously incorrect and contrary to any possible
construction of the terms of the TRUST. Accordingly, the document upon which Petitioner
JACQUELINE M. MONTOYA bases her claim is materially false on its face. In any event, based
on this description to “Marjorie Connell” and to “Eleanor M. Connell Hartman,” it takes quite the
leap to deduce that sixty-five percent (65%) of the Upton County, Texas, Oil rights were allocated
to Trust No. 3. Clearly this is inaccurate as no such distribution was ever made and there has been
no allegation in any proceeding that this was in fact the case. Relying on the purported Texas
Inheritance Tax Return would lead to the conclusion that the Upton County, Texas, Oil rights are
not held in trust at all; rather these rights were distributed to ELEANOR and MARJORIE T.
CONNELL individually. This is contrary to Petitioner JACQUELINE M. MONTOYA’s own
stated position as set forth in her pleadings and the records of the oil companies.

Also it should be noted that the purported Texas Inheritance Tax Return does not even
contain a “FILED” stamp thereon in proof of filing. And the alleged check as proof of payment of
the Texas inheritance tax in compliance with the return is not even endorsed or stamped for
payment. For all of these reasons, the Texas Inheritance Tax Return cannot be given credence in
support of Petitioner JACQUELINE M. MONTOYA’s allocation argument.

Also Article THIRD, MARITAL DEDUCTION, of the TRUST agreement states in part:

“In making the computations and allocations of the said property to Trust No. 3 as herein
Page 14
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required, the determination of the character and ownership of the said property and the value
thereof shall be as finally established for federal estate tax purposes.” (emphasis added)

Petitioner JACQUELINE M. MONTOYA has failed to produce a copy of the Form 706, the

federal estate tax return, filed on behalf of the W. N. CONNELL Estate and the TRUST in support
of her DECLARATORY JUDGMENT PETITION filed herein on September 27, 2013, and has
stated that she is unable to obtain a copy. This is a failure of Petitioner JACQUELINE M.
MONTOYA to carry her burden of proof regarding Petitioner JACQUELINE M. MONTOYA’s
2013 DECLARATORY JUDGMENT PETITION.

Furthermore, the purported Texas Inheritance Tax Return is incorrect on its face as it fails to
take into consideration the legal effect of Article FOURTH, TRUST NO. 2, Paragraph B, Income, of

the TRUST agreement, which states:

“All income received by this Trust from the separate property of the Decedent [W. N.
CONNELL] shall be paid to the Residual Beneficiary [ELEANOR]. In the event any of the
real property located in Upton County, Texas, as listed on the original Schedule “A”
attached hereto, forms a part of the corpus of this Trust, the Residual Beneficiary
[ELEANOR] shall be paid an additional payment from the income received from the
Decedent’s [W. N. CONNELL] half of the community property, which forms a part of
the corpus of this Trust, equal to all of the income received by this Trust from the real
property located in Upton County, Texas.” (emphasis added)

Schedule “A” attached to the TRUST agreement sets out the detailed legal descriptions of
the Upton County, Texas, real property as the “[s]eparate property of W. N. CONNELL.” Again, it
is obvious that the intent of Decedent W.N. CONNELL was that his only child, ELEANOR, should
have the right to receive an amount equal to all of the income generated from the Upton County,
Texas, Oil rights as long as ELEANOR lived. Again, this makes perfect sense from an estate-
planning point of view in that the Upton County, Texas, Oil rights were the sole and separate
property of W.N. CONNELL that he brought into his second marriage with MARJORIE T.
CONNELL, ELEANOR was his only child, and ELEANOR was his child from a previous
marriage.

Required Division After The Death Of MARJORIE T. CONNELL
Assuming Petitioner JACQUELINE M. MONTOYA is correct in that sixty-five percent

(65%) of the disputed Upton County, Texas, Oil rights were allocated to Trust No. 3 via the 1980
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Texas Inheritance Tax Return, and even if we disregard the fact that an allocation to Trust No. 3 did
not occur after the death of W.N. CONNELL, without dispute a division of such Upton County,
Texas, Oil rights should have occurred at the death of MARJORIE T. CONNELL. Again, no such
allocation was made.

Upon MARJORIE T. CONNELL’s death, there were two (2) separate trusts created by two
(2) separate instruments, namely the TRUST and THE MTC LIVING TRUST. Accordingly, under
NRS 163.385, the disputed sixty-five percent (65%) interest in the Upton County, Texas, Oil rights
could not be held in a single trust, namely Trust No. 2. Thus, it was incumbent upon Petitioner
JACQUELINE M. MONTOYA to seek the allocation of the disputed sixty-five percent (65%) of
the Upton County, Texas, Oil rights to Trust No. 3 and thereafter to THE MTC LIVING TRUST
via the alleged exercise of MARJORIE T. CONNELL’s power of appointment. Petitioner
JACQUELINE M. MONTOYA did not so act and this inaction on the part of Petitioner
JACQUELINE M. MONTOYA is contrary to the position she is now taking.

The Manner In Which The TRUST Received Its Royalty Payments Attendant To The Upton
County, Texas, Oil Rights Is Further Proof That There Was Never An Allocation Of Such Rights
To Trust No. 3

In addition to the fact that never was an allocation to Trust No. 3 made following the death
of W.N. CONNELL or to Trust No. 3 and THE MTC LIVING TRUST after the death of
MARIJORIE T. CONNELL, upon reviewing the Division Orders provided by the various oil lessees
relating to the Upton County, Texas, Oil rights, from approximately 1986 through the present, the
oil companies have remitted payment of the royalties to the tax identification number for Trust No.
2. The tax identification number for Trust No. 2 was provided to the oil companies by MARJORIE
T. CONNELL and ELEANOR. Trust No. 3 had a separate tax identification number that was never
furnished to, nor used by, the oil companies for such royalty payments. Notably, this has been the
practice since the death of W.N. CONNELL and even after the death of MARJORIE T. CONNELL.
Also, Petitioner JACQUELINE M. MONTOYA was extensively involved in dealing with the
Upton County, Texas, Oil rights, including dealing with the accountant, Corey Haina, in accounting

for the Upton County, Texas, Oil right income. Therefore, she was fully aware that the royalty
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income from such rights was paid, in full, to Trust No. 2. Again, if an allocation was made to Trust
No. 3 in 1980, then MARJORIE T. CONNELL would have certainly sought to have the income
payments applied correctly back then. And even if MARJORIE T. CONNELL did not take such
action in 1980 or during the next twenty-nine (29) years preceding her death, Petitioner
JACQUELINE M. MONTOYA should have sought to change the payment of the Upton County,
Texas, Oil right income to the proper tax identification number of Trust No. 3 and THE MTC
LIVING TRUST in 2009, when MARJORIE T. CONNELL passed away and the Probate Court
obtained jurisdiction over the TRUST, and in 2012 when the Apache Corporation Oil and Lease
contracts were negotiated. Petitioner JACQUELINE M. MONTOYA failed to do so.
Conclusion

As explained above, there was never an allocation of the Upton County, Texas, Oil rights, or
any part thereof, to Trust No. 3. Consequently, according to Subparagraph 4 of Paragraph C of the

TRUST agreement, if no allocation was made to Trust No. 3, then “[t]he Trustee shall allocate to

Trust No. 2 all the remaining protion (sic) of the trust estate not allocated to Trust No. 3...”

(emphasis added). And FOURTH, TRUST NO. 2, Paragraph B, Income, of the TRUST agreement

sets forth that, “[a]ll income received by this Trust from the separate property of the Decedent

[W.N. CONNELL] shall be paid to the Residual Beneficiary [ELEANOR].” (emphasis added).

Because no allocation of the Upton County, Texas, Oil rights was ever made to Trust No. 3, by
default these rights were allocated to Trust No. 2 and ELEANOR is the sole beneficiary of the
income paid from these rights, as they were W.N. CONNELL’s separate property.

Also Petitioner JACQUELINE M. MONTOYA claims that there was an exercise of a
testamentary power of appointment of Trust No. 3 to THE MTC LIVING TRUST under the terms
of the Last Will and Testament of MARJORIE T. CONNELL when she died on May 1, 2009.
Article FIFTH, TRUST NO. 3, Paragraph B, Powers of appointment over income and principal, of
the TRUST agreement grants a lifetime general power of appointment (not exercised) and a
testamentary general power of appointment over Trust No. 3 to the Survivor [MARJORIE T.

CONNELL], and in relevant part states:

“2.  Upon the death of the Survivor, he or she shall have the absolute power to appoint
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the entire principal and the undistributed income, if any, of the estate of Trust No. 3, or any
part thereof, to his or her estate or to any person or persons. Such power of appointment
shall be exercised only by a provision in the Last Will of the Survivor expressly exercising
such power.”

Even if for discussion purposes MARJORIE T. CONNELL did exercise her testamentary
power of appointment of Trust No. 3 to THE MTC LIVING TRUST pursuant to her Last Will And
Testament, there had never been an allocation of the sixty-five percent (65%) interest in the Upton
County, Texas, Oil rights to Trust No. 3 back in 1980. Such disputed interest was not an asset of
Trust No. 3 so the purported exercise of the testamentary power of appointment of Trust No. 3 to
THE MTC LIVING TRUST pursuant to her Last Will And Testament of MARJORIE T.
CONNELL had no effect on such disputed interest. More importantly, upon MARJORIE T.
CONNELL’s death in 2009, the sixty-five percent (65%) interest in the Upton County, Texas, Oil
rights should have been distributed to Petitioner JACQUELINE M. MONTOYA as sole successor
trustee of THE MTC LIVING TRUST. However, this was never done and Petitioner
JACQUELINE M. MONTOYA did not insist that it be done. Why? The answer is that it was not
considered an asset of Trust No. 3, but was considered an asset of Trust No. 2, which is completely
consistent with the actions of Petitioner JACQUELINE M. MONTOYA and her sister and the
documents they signed in the 2009 proceeding shortly after the death of MARJORIE T. CONNELL
as set out below. Accordingly, the disputed royalties and rent interest was not only never allocated
to Trust No. 3 when W. N. CONNELL died in 1979, it was never allocated to THE MTC LIVING
TRUST in 2009 when MARJORIE T. CONNELL died.

C. The Doctrine Of Claim Preclusion Bars Petitioner JACQUELINE M. MONTOYA’s
Present Claim.

The legal theory of issue preclusion, sometimes referred to as “collateral estoppel,” and the
legal theory of claim preclusion, are often confused. Although somewhat similar, they are
substantially different. Claim preclusion, under which a valid and final judgment on a claim
precludes a second action on that claim or any part of it, embraces all grounds of recovery that were

asserted in a suit, as well as those that could have been asserted, and thus has a broader reach than

issue preclusion. Five Star Capital Corporation v. Ruby, 124 Nev. 1048, 194 P.3d 709 (2008).

While claim preclusion can apply to all claims that were or could have been raised in the initial
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case, issue preclusion only applies to issues that were actually and necessarily litigated and on
which there was a final decision on the merits. See Id. The modern view is that claim preclusion

embraces all grounds of recovery that were asserted in a suit, as well as those that could have been

asserted in a suit, and thus has a broader reach than collateral estoppel. University Of Nevada v.

Tarkanian, 110 Ne. 581, 879 P.2d 1180, 97 Ed. Law Rep. 927 (1994); Betterman v. Wells Fargo
Ag. Credit Corp., 802 P.2d 1112 (Colo.Ct.App. 1990); Matter of Herbert M. Dowsett Trust, 7
Haw.App. 640, 791 P.2d 398 (Ct. 1990); Madsen v. Borthick, 769 P.2d 245, 247 (Utah, 1998).

Claim preclusion applies to all grounds of recovery that were or could have been brought in the first

case. Five Star Capital Corporation, supra. Claim preclusion should apply if: (1) the parties or
their privies are the same; (2) the final judgment is valid; and (3) the subsequent action is based on
the same claims or any part of them that were or could have been brought in the first case. These
three factors, in varying language, are used by the majority of state and federal courts and the test
maintains the well-established principle that claim preclusion applies to all grounds of recovery that
were or could have been brought in the first case. See Id.

Claim preclusion is clearly applicable as a bar to the 2013 DECLARATORY JUDGMENT
PETITION filed by JACQUELINE M. MONTOYA, the second case dealing with the TRUST,
Trust No. 2, its assets, the income therefrom, the remainder interest, and the construction and
reformation of the TRUST agreement. The first case dealing with the TRUST, Trust No. 2, its
assets, the income therefrom, the remainder interest, and the construction and reformation of the
TRUST agreement was a Petition To Assume Jurisdiction Over Trust; Confirm Trustee; And
Construe And Reform Trust that was filed on August 17, 2009 (the “2009 Petition”). The first
required factor for claim preclusion to be applicable is that the parties or their privies are the same
in both cases. In the 2009 case, the Petitioner was ELEANOR and JACQUELINE M. MONTOYA
was a necessary party who participated in the same. As noted above, in reality the action was
initiated and driven by JACQUELINE M. MONTOYA and her attorney, and primarily was for the
benefit of JACQUELINE M MONTOYA and her sister, KATHRYN A. BOUVIER. ELEANOR
was confirmed as Trustee of the TRUST in the first case. Not only did JACQUELINE M.

MONTOYA receive a copy of the 2009 Petition and a notice of the hearing thereon, she actively
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participate in the case by signing a Consent to the Petition in which she stated that she had read the
Petition, believes it to be true and correct to the best of her knowledge, consents to the Petition, and
requests that the Court enter an Order approving the Petition in its entirety. JACQUELINE M.
MONTOYA is the Petitioner in the current 2013 declaratory judgment action, the second case
dealing with the TRUST, Trust No. 2, its assets, the income therefrom, the remainder interest, and
the construction and reformation of the TRUST agreement, against ELEANOR, individually and as
Trustee of the TRUST.

KATHRYN A. BOUVIER was also a necessary party to the 2009 Petition, the first case
dealing with the TRUST, Trust No. 2, its assets, the income therefrom, the remainder interest, and
the construction and reformation of the TRUST agreement. She not only received a copy of the
2009 Petition and a notice of the hearing thereon, she also actively participated in the first case by
signing a Consent to the Petition in which she stated that she had read the Petition, believes it to be
true and correct to the best of her knowledge, consents to the Petition, and requests that the Court
enter an Order approving the Petition in its entirety. KATHRYN A. BOUVIER is also a necessary
party in the 2013 declaratory judgment action, the second case dealing with the TRUST, Trust No.
2, its assets, the income therefrom, the remainder interest, and the construction and reformation of
the TRUST agreement, and a copy of the 2013 DECLARATORY JUDGMENT PETITION and a
Notice of the Hearing thereon were mailed to KATHRYN A. BOUVIER by Petitioner
JACQUELINE M. MONTOYA.

Further, JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER are sisters, the only
two children of ELEANOR. If the 2013 DECLARATORY JUDGMENT PETITION filed by
JACQUELINE M. MONTOYA in the second case is successful, not only will JACQUELINE M.
MONTOYA greatly benefit by receiving approximately thirty-three percent (33%) of the Oil
Assets, KATHRYN A. BOUVIER will also receive approximately thirty-three percent (33%) of the
Oil Assets.  Obviously JACQUELINE M. MONTOYA is acting in privy with her sister,
KATHRYN A. BOUVIER. Similarly, JACQUELINE M. MONTOYA as trustee of THE MTC
LIVING TRUST is acting in privy with herself and her sister in that JACQUELINE M.
MONTOYA and KATHRYN A. BOUVIER as the only beneficiaries of such trust, and
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JACQUELINE M. MONTOYA as trustee of the trust has absolute discretion to make distributions
of income and principal to herself and her sister. Interestingly enough, THE MTC LIVING TRUST
was prepared by attorney DAVID A. STRAUS, the same attorney who represented JACQUELINE
M. MONTOYA in the 2009 case.

Accordingly, the first factor for claim preclusion to apply is satisfied as the parties or their
privies are the same in the 2009 case and the current 2013 case.

The second required factor for claim preclusion to be applicable is that the final judgment in
the first case is valid. There is no question of the validity of the judgment in the first case, the 2009
case. As noted above, the 2009 Petition To Assume Jurisdiction Over Trust; Confirm Trustee; And
Construe And Reform Trust was filed on August 17, 2009; a true and correct copy of the Petition
and Notice Of Hearing thereon was mailed to ELEANOR, JACQUELINE M. MONTOYA and
KATHRYN A. BOUVIER at their last known mailing addresses per Nevada law as evidenced by a
Certificate Of Mailing and Notice Of Hearing attesting to such mailing filed; on the hearing date of
September 4, 2009, an Order Assuming Jurisdiction Over Trust; Confirm Trustee; And For
Construction Of And Reform Of Trust Instrument was filed; a Notice Of Entry Of Order and
Certificate Of Mailing were filed attesting to the mailing of the Notice Of Entry Of Order and
Certificate Of Mailing and a copy of the Order Assuming Jurisdiction Over Trust; Confirm Trustee;
And For Construction Of And Reform Of Trust Instrument to ELEANOR, JACQUELINE M.
MONTOYA and KATHRYN A. BOUVIER at their last known mailing addresses per Nevada law;
and a search of the Register of Actions and pleadings in the first case shows no objection to, motion
for relief from, reconsider or appeal of such Order being filed. The time to object to, file a motion
for relief from, reconsider or appeal the Order has long past. Accordingly, the second factor for
claim preclusion to apply is satisfied as the Order entered in the first case in 2009 is valid.

The third and final required factor for claim preclusion to be applicable is that the

subsequent action is based on the same claims or any part of them that were or could have been

brought in the first case. The first case involved the TRUST, Trust No. 2, its assets, the income
therefrom, the remainder interest, and the construction and reformation of the TRUST agreement.

In particular, the Court assumed jurisdiction of the TRUST, the Court confirmed the Trustee
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thereof, and the Court construed and reformed the TRUST agreement in part by declaring that
JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER were beneficiaries of Trust No. 2
upon the death of their mother, ELEANOR. The second case of 2013 also involves the TRUST,
Trust No. 2, its assets, the income therefrom, the remainder interest, and the construction and
reformation of the TRUST agreement. There is no question that the claims in the second case could
have been brought in the first case.

Further, the allegations in the 2009 Petition, the first case, were directly on point regarding
the dispute contained in the second case. Although this is not necessary for claim preclusion to
apply, one can argue that not only could the claim in the 2013 case have been brought in the 2009
case, in fact the dispute raised in the 2013 case, ownership of the Oil assets and the corresponding
entitlement to the income therefrom, was addressed in the 2009 Petition and Consents. The 2009

Petition specifically states that that: (1) as of the death of MARJORIE, Trust No. 2 owned land

and oil and gas shares in reserves and income located in Upton County, Texas (the “Oil

Assets”); and (2) pursuant to Article Fourth, which Article governs the administration of Trust No.

2, all income from the Oil Assets is to be paid to ELEANOR as the “Residual Beneficiary”

during her lifetime. The Consents of JACQUELINE M. MONTOYA (and KATHRYN A.

BOUVIER) filed in the 2009 case specifically state: (1) JACQUELINE M. MONTOYA has read

the Petition To Assume Jurisdiction Over Trust; Confirm Trustee; And Construe And Reform Trust

and believes it to be true and correct to the best of her knowledge; and (2) JACQUELINE M.

MONTOYA consents to the Petition and requests that the Court enter an Order approving the

Petition in its entirety. Furthermore and most noteworthy, the Consents contain an affirmative

representation by JACQULINE M. MONTOYA (and KATHRYN A. BOUVIER) that she is only a
contingent income beneficiary of the TRUST. Now the 2013 DECLARATORY JUDGMENT

PETITION secks in part a determination that ELEANOR, both individually and as Trustee of the

TRUST, “... is only entitled to a 35% proportion of all real property located in Upton County,

Texas, including the income generated from gas, oil, and mineral leases relating to such Upton

County, Texas real property...” The DECLARATORY JUDGMENT PETITION further seeks in

part a determination that JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER or Trusts

Page 22

AA 0649




oo ~1 SN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

that they are beneficiaries of are entitled to 65% proportion of all real property located in Upton

County, Texas, including the income generated from gas, oil, and mineral leases relating to such
Upton County, Texas real property. This is completely contrary to and contradictory of the
statements and representations contained in the Petition and the Consents of JACQUELINE M.
MONTOYA and KATHRYN A. BOUVIER. For example, how could JACQUELINE M.
MONTOYA only be a contingent income beneficiary and ELEANOR be entitled to all of the

income for her life as JACQUELINE M. MONTOYA consented to and affirmatively asserted in the
2009 case, but now claim ELEANOR is only entitled to thirty-five percent (35%) of the income? It
is important to note that the claim of JACQUELINE M. MONTOYA in the 2013 case, that
ELEANOR is only entitled to thirty-five percent (35%) of the income and JACQUELINE M.
MONTOYA and her sister (or a trust of which they are beneficiaries thereof) are entitled to the
sixty-five percent (65%) interest in the Oil Assets, is based on her allegation that such right of
JACQUELINE M. MONTOYA and her sister (or a trust of which they are beneficiaries thereof) is
the result of a power of appointment exercised in the Last Will and Testament of MARJORIE T.
CONNELL. The date of death of MARJORIE T. CONNELL was May 1, 2009. The first case was
not filed until August 17, 2009, subsequent to the death of MARJORIE T. CONNELL.
JACQUELINE M. MONTOYA became the successor trustee of THE MTC LIVING TRUST
immediately upon the death of MARJORIE T. CONNELL. Therefore, this claim of JACQUELINE
M. MONTOYA, individually and as Trustee of THE MTC LIVING TRUST, as set forth in the
2013 case was fully vested and in existence at the time of the 2009 case.

It is a sad commentary that part of the Order in the 2009 case construed and reformed the
TRUST to provide that JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER are the
residuary beneficiaries of Trust No. 2 when ELEANOR dies. Apparently JACQUELINE M.
MONTOYA, and possibly KATHRYN A. BOUVIER, cannot wait until their 75 year old mother,
ELEANOR, dies before they enjoy the assets and income therefrom to the current detriment of their
own mother.

In any event, the third factor for claim preclusion to apply is satisfied as the subsequent 2013

action is based on the same claims that could have been brought in the first case of 2009. Further,
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not only could the claim in the second case of 2013 have been brought in the first case of 2009,
arguably the claim in the 2013 case was brought and addressed in the 2009 case in that the
allegations and representations contained in the Petition and Consents filed in the first case of 2009
directly address the claim to sixty-five percent (65%) of the assets and income of the Trust No. 2
now raised in the 2013 case. Accordingly, the third factor for claim preclusion to apply is satisfied

both possible ways.

D. JACQUELINE M. MONTOYA'’s Consent To Certain Statements Made In the 2009
Petition Constitute An Admission Against Interest Thereby Barring Her Present
Claim.

As explained above, attached as Exhibit 6 to the 2009 Petition is the Consent To Petition To

Assume Jurisdiction Over Trust; Confirm Trustee; And Construe And Reform Trust And Waiver Of
Notice Of JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER dated August 8, 2009.

Such Consents state, “I have read the Petition To Assume Jurisdiction Over Trust; Confirm

Trustee: And Construe And Reform Trust (the ‘Petition’) and believe it to be true and correct to the

best of my knowledge,” and “I_hereby consent to the Petition and request that the Court enter an

order approving the Petition in its entirety.” (emphasis added). Importantly, JACQUELINE M.
MONTOYA and KATHRYN A. BOUVIER consented to Paragraph 18 of the Petition, which stated

“Ia]s of the death of MARJORIE, Trust No. 2 owned land and oil and gas shares in reserves

and income located in Upton County, Texas (the ‘Oil Assets’). The Oil Assets have not been

valued for some time, but are estimated to be worth approximately $700,000.” (emphasis

added). In fact, Petitioner JACQUELINE M. MONTOYA had an appraisal done of such “oil
assets” in 2009. This appraisal included all of the Texas oil rights, not just a thirty-five percent
(35%) interest. The appraisal set a valuation of $716,190.00.

Because JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER consented to the
fact the value of the Upton County, Texas, Oil rights equaled “approximately $700,000,” which
represented the entire Upton County, Texas, Oil rights, and to the fact that such Upton County,
Texas, Qil rights were owned by Trust No. 2, JACQUELINE M. MONTOYA and KATHRYN A.

BOUVIER consented that all of the Upton County, Texas, Oil rights are owned by Trust No. 2.
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This admission is entirely contrary to JACQUELINE M. MONTOYA'’s current claim, and this
admission works to bar her claim to sixty-five percent (65%) of the Upton County, Texas, Oil
rights.

JACQUELINE M. MONTOYA'’s legal counsel essentially asserted at the November 12,
2013 hearing that the allegations contained in the 2009 Petition were not important nor binding,
what was important and binding were the Order provisions. If one accepted this premise and
carried it to its logical conclusion, one could make any allegations whatsoever in a pleading,
whether true or untrue. For example, one could make numerous false representations to the Court
and they would not be important, only the Order provisions would be important, even though the
Court obviously considers the representations made in the pleading. The Nevada Rules of
Professional Conduct (“NRPC”) make it abundantly clear that the allegations contained in a
pleading are important and there must be a basis in law and fact for the same, and there is a duty to
correct any false statement of material fact or law. NRPC 3.1, Meritorious Claims and Contentions,

states in relevant part:

“A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein,
unless there is a basis in law and fact for doing so that is not frivolous, which includes a
good faith argument for an extension, modification or reversal of existing law.”

NRPC 3.3, Candor Toward the Tribunal, states in relevant part:

“(a) A lawyer shall not knowingly:

(1) Make a false statement of fact or law to a tribunal or fail to correct a false statement of
material fact or law previously made to the tribunal by the lawyer;

(2) Fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the
lawyer to be directly adverse to the position of the client and not disclosed by opposing
counsel; or

(3) Offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a
witness called by the lawyer, has offered material evidence and the lawyer comes to know of
its falsity, the lawyer shall take reasonable remedial measures, including, if necessary,
disclosure to the tribunal.

The Nevada Rules of Civil Procedure (“NRCP”) also make it abundantly clear that the

allegations contained in a pleading are important and the factual contentions must have evidential
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support. NRCP 11, Signing of Pleadings, states in relevant part:

“(b) Representations to Court. By presenting to the court (whether by signing, filing,
submitting, or later advocating) a pleading, written motion, or other paper, an attorney or
unrepresented party is certifying that to the best of the person’s knowledge, information, and
belief, formed after an inquiry reasonable under the circumstances,—

(1) it is not being presented for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation;

(2) the claims, defenses, and other legal contentions therein are warranted by existing law or
by a nonfrivolous argument for the extension, modification, or reversal of existing law or the
establishment of new law;

(3) the allegations and other factual contentions have evidentiary support or, if specifically
so identified, are likely to have evidentiary support after a reasonable opportunity for further
investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if specifically so
identified, are reasonably based on a lack of information or belief.

(¢) Sanctions. If, after notice and a reasonable opportunity to respond, the court
determines that subdivision (b) has been violated, the court may, subject to the conditions
stated below, impose an appropriate sanction upon the attorneys, law firms, or parties that
have violated subdivision (b) or are responsible for the violation.”

E. JACQUELINE M. MONTOYA’s Claim For Declaratory Relief Is Barred By The
Doctrine Of Unclean Hands.

The unclean hands doctrine “bars a party from receiving equitable relief because of that
party’s own inequitable conduct.” Las Vegas Fetish & Fantasy Halloween Ball, Inc., v. Ahern
Rentals, Inc., 124 Nev. 272, 275 (2008) (citing to Food Lion, Inc. v. S.L. Nusbaum Ins. Agency, Inc.,
2002 F.3d 223, 228 (4th Cir. 2000). “The unclean hands doctrine precludes a party from attaining
an equitable remedy when that party’s ‘connection with the subject-matter or transaction in
litigation has been unconscientious, unjust, or marked by the want of good faith.”” Id. (citing to
Income Investors v. Shelton, 3 Wash.2d 599, 101 P.2d 973, 974 (1940)). An intentional tortfeasor
cannot obtain equitable relief because she, by definition, request such relief with unclean hands. Id.
(citing to Evans v. Dean Witter Reynolds, Inc., 116 Nev. 598, 610 (2000)). Equitable relief will be
barred under the doctrine of unclean hands when “(1) the egregiousness of the misconduct at issue
and (2) the seriousness of the harm caused by the conduct” weigh against granting such equitable
relief. Id. at 276.

Here, JACQUELINE M. MONTOYA has unclean hands in light of the following. First,
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she, through her Texas legal counsel, sent demand letters and subsequent emails to the surface
tenant and oil companies concerning the Upton County, Texas, Oil rights, and demanded that they
withhold a// royalty and rent payments to the TRUST notwithstanding the fact that the ownership of
only sixty-five percent (65%) of such rights are in dispute. Second, JACQUELINE M. MONTOYA
forged, or caused to be forged, ELEANOR’s signature of on signature cards relating to
ELEANOR’s personal bank accounts. Third, JACQUELINE M. MONTOYA attempted to probate
MARJORIE T. CONNELL’s Last Will and Testament in Texas, without giving ELEANOR notice
of the same, and in doing so, JACQUELINE M. MONTOYA knowingly made blatant

misrepresentations to the Texas Probate Court.

Demand Letters and Subsequent Emails of Texas Legal Counsel of Petitioner JACQUELINE M.
MONTOYA

As discussed at length during the November 12, 2013 hearing in this matter, Texas legal
counsel for Petitioner JACQUELINE M. MONTOYA sent demand letters and emails to the surface
tenant and the oil companies informing them of this Nevada case and demanding that not only the
disputed sixty-five percent (65%) of royalties and rent be withheld, but all of the royalties and rent
be withheld including the thirty-five percent (35%) to which there is no dispute that ELEANOR is
entitled to. Petitioner JACQUELINE M. MONTOYA'’s Nevada legal counsel attempted to classify
these letters and emails as mere notices, not demands, at the November 12, 2013 hearing. An
examination of these correspondences reveals without question these were demands, not notices.

On September 30, 2013, only three (3) days after Petitioner JACQUELINE M. MONTOYA
filed her 2013 DECLARATORY JUDGMENT PETITION herein, Sean Guerrero, attorney at law,
of the Stubbeman, McRae, Sealy, Laughlin & Browder, Inc. Law Firm in Midland, Texas identified
himself as writing on behalf of his client, Petitioner JACQUELINE M. MONTOYA, and wrote:

“I write on behalf of our client, Jacqueline M. Montoya, individually and in her capacity

as trustee of the MCT (sic) Living Trust, Plaintiff in Cause No. P-09-066425-T; In the

Matter of the W.N. Connell and Marjorie T. Connell Living Trust, dated May 18, 1972. The

lawsuit referenced concerns oil and gas royalty and interest payments in the W. N. Connell

and Marjorie T. Connell Living Trust, Eleanor Ahern, Trustee. I enclose a copy of the filed

petition and confirmation of filing for your reference. We will follow up with a file-marked
copy of the petition once we have received it.
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Due to the dispute regarding the distribution of payments, a portion of which had been made
by your company, we request that [Apache Corporation] [Plains Marketing, L.P.] [Drag
A Cattle Company] hold in suspense al/l payment to the W. N. Connell and Marjorie T.
Connell Living Trust until this lawsuit has been resolved. We request that you take
action immediately so that no further payments are distributed until this suit is
resolved. Please let me know if you have any question. We appreciate your cooperation

and look forward to working with you.”

Also, on October 10, 2013, Sean Guerrero wrote to Apache and stated, “[ilf vou will

confirm when Apache places the royalty payments in to suspense, I would appreciate it.”

Again on November 14, 2013, Sean Guerrero wrote to Andy Taylor of Apache and said the

following:

“We have undertaken the lawsuit in Nevada to re-establish our client’s rights to 65%
distribution of the Trust and ultimately force Ms. Ahern out as Trustee...

...Short of a court order, I do not see who (sic) you can legally and arbitrarily allocate 35%
of royalty payments to the Trustee of a trust and withhold 65% from the beneficiaries.
Apache would be wise to_await a_court order on the subject rather than taking the
word of Ms. Ahern’s attorney....

We have a complicated suit regarding the Trust distribution pending, and we will have a
second suit regarding Ms. Ahern’s misappropriation of Trust assets filed in short order. As a
result, we renew our request that Apache continue to hold ail interest payments to _the
Trust in suspense....” (emphasis added)

Clearly, these correspondences demand that all payments to the TRUST cease. These
correspondences are outrageous. They were intended by Petitioner JACQUELINE M. MONTOYA
to unnecessarily harm ELEANOR by preventing her from receiving her undisputed thirty-five
percent (35%) of the royalties and rent. This action on the part of Petitioner JACQUELINE M.
MONTOYA gives rise to actions against her by ELEANOR for, among other causes of action,
intentional interference with contractual relations — a tort. Accordingly, Petitioner JACQUELINE

M. MONTOYA is an “intentional tortfeasor” and by definition has unclean hands.
Closing of Trust Bank Account and Forged Signatures on Replacement Account
As noted above, without ELEANOR s consent, Petitioner JACQUELINE M. MONTOYA

closed the bank account for the TRUST, which was established by MARJORIE T. CONNELL and
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ELEANOR to receive the royalty payments from the Upton County, Texas, Qil rights. In its place,
Petitioner JACQUELINE M. MONTOYA opened an account on which Petitioner JACQUELINE
M. MONTOYA was the Customer. And upon looking into this matter further and hiring a
handwriting expert, ELEANOR discovered that Petitioner JACQUELINE M. MONTOYA forged,
or caused to be forged, ELEANOR s signature for this account. These actions on the part of
Petitioner JACQUELINE M. MONTOYA constitute inequitable conduct and bar her present claim.
Texas Probate of the Marjorie T. Connell Estate

On July 12, 2012, Petitioner JACQUELINE M. MONTOYA as Applicant filed an
Application for Original Probate of Foreign Will and Issuance of Letters of Independent
Administration (the “Texas Application”) in the Estate Of MARJORIE T. CONNELL, Deceased, in
the County Court of Upton County, Texas, No. 1207-U1836-PRO. Petitioner JACQUELINE M.
MONTOYA’s Nevada legal counsel attempted to classify this proceeding as a necessary ancillary
administration because of the Upton County, Texas, Oil rights at the November 12, 2013 hearing. It
is undisputed that at the time of her death, the Upton County, Texas, Oil rights were not titled in the
name of MARJORIE T. CONNELL but were titled in the name of the TRUST and that MARJORIE
T. CONNELL was a resident of Clark County, Nevada. Further, as noted above, the TRUST is
governed by Nevada law. Accordingly, no ancillary Texas probate administration of the
MARJORIE T. CONNELL Estate was necessary. However, Petitioner JACQUELINE M.
MONTOYA claims that MARJORIE T. CONNELL exercised a testamentary power of appointment
in her Last Will And Testament appointing Trust No. 3 to THE MTC LIVING TRUST, of which
Petitioner JACQUELINE M. MONTOYA is the sole trustee and of which Petitioner JACQUELINE
M. MONTOYA and her sister are the sole beneficiaries. The Texas probate proceeding was in fact
an effort by Petitioner JACQUELINE M. MONTOYA to have the Last Will And Testament
admitted to probate and the time pass for challenging the validity of the terms of the Will, all

unbeknownst to ELEANOR. This is evidenced by the fact that the Texas Application of Petitioner
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JACQUELINE M. MONTOYA contains several falsechoods, including but not limited to the
following:

“3, Decedent [MARJORIE T. CONNELL] owned oil, gas and mineral interests located
in Upton County, Texas, of a probable value in excess of $100,000.00.”

“5. To Applicant’s [JACQUELINE M. MONTOYA] knowledge, Decedent was married
one time only, such marriage being to W. N. Connell, who predeceased her. She was not

divorced after the making of her Will. No_child was ever born to or_adopted by the
Decedent [MARJORIE T. CONNELL}.”

Applicant-Petitioner JACQUELINE M. MONTOYA has personal knowledge of, and has
known for years, that her mother, ELEANOR, was the adopted child of Decedent MARJORIE T.
CONNELL. In fact Petitioner JACQUELINE M. MONTOYA in Paragraph 1 of the Application
states she [JACQUELINE M. MONTOYA] “[is] a granddaughter of the Decedent ...” The only
way that Petitioner JACQUELINE M. MONTOYA could be the granddaughter of Decedent
MARJORIE T. CONNNELL is if ELEANOR is the child of the Decedent MARJORIE T.
CONNELL.

Petitioner JACQUELINE M. MONTOYA also references THE MTC LIVING TRUST in
Paragraphs 11, 12 and 13 of the Texas Application. In particular, JACQUELINE M. MONTOYA

states in relevant part in Paragraph 13 of the Texas Application as follows:

“JACQUELINE M. MONTOYA is the current trustee of THE MTC LIVING TRUST, and
Kathryn Anne Bouvier is the successor trustee.”

Article Two, Family Information, of THE MTC LIVING TRUST states as follows:

“T have one child ELEANOR C. HARTMAN AHERN. born on May 13. 1938
(emphasis added)

Petitioner JACQUELINE M. MONTOYA as trustee of THE MTC LIVING TRUST
obviously knows the terms and provisions of THE MTC LIVING TRUST, including the fact that
ELEANOR is the child of Decedent MARJORIE T. CONNELL as stated and set forth therein. It is
self-evident that this blatantly false allegation that no child was ever adopted by Decedent

MARJORIE T. CONNELL contained in her Texas Application was an attempt by Petitioner
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JACQUELINE M. MONTOYA to avoid having to give ELEANOR notice of the Texas
MARJORIE T. CONNELL Estate proceedings and an opportunity to object to the Last Will And
Testament of MARJORIE T. CONNELL under which the testamentary power of appointment of
Trust No. 3 to THE MTC LIVING TRUST was purportedly exercised, all as part of the plan of
Petitioner JACQUELINE M. MONTOYA to deprive ELEANOR of sixty-five percent (65%) of the
income from the Upton County, Texas Oil interests to the benefit of Petitioner JACQUELINE M.
MONTOYA and her sister. Again, this action on the part of Petitioner JACQUELINE M.
MONTOYA constitutes “inequitable conduct,” “marked by want of good faith,” and result in
Petitioner JACQUELINE M. MONTOY A having unclean hands.
Balancing Test

As noted above, when determining whether a claim should be barred by the doctrine of
unclean hands, the egregiousness of the misconduct and the seriousness of the harm must weigh
against granting the equitable relief sought. 1In this case, the egregiousness of Petitioner
JACQUELINE M. MONOTOYA’s misconduct and the seriousness of the harm caused thereby are
self-evident. In terms of the egregiousness of her misconduct, what can be more egregious than
making outright misrepresentations to the surface tenant, the oil companies and the Texas probate
court? And what can be more egregious than committing forgery or causing a forgery to be
committed?

In terms of the seriousness of the harm caused to ELEANOR by Petitioner JACQUELINE
M. MONOTOYA'’s actions, ELEANOR was required to employ legal counsel in both Texas and
Nevada to defend herself against JACQUELINE M. MONTOYA's actions. Further, as a result of
JACQUELINE M. MONTOYA’s misrepresentations to the surface tenant and oil companies in
Upton County, Texas, the oil companies continue to withhold royalty payments otherwise payable
to ELEANOR as trustee of the TRUST. Such royalty payments are held in suspense and it is
ELEANOR’s understanding that when they are finally paid to ELEANOR, the payments will not
include interest for the period the funds are withheld. Accordingly, not only is the TRUST
suffering monetary damages as a result of not receiving its scheduled Upton County, Texas, Oil

right payments, it will never be made whole. The legal fees incurred by ELEANOR as trustee of
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the TRUST and the opportunity costs incurred by the TRUST amount to a serious harm.

The tortuous and likely criminal conduct engaged in by Petitioner JACQUELINE M.
MONTOYA and the harm caused thereby, weigh against granting any equitable relief sought by
JACQUELINE M. MONTOYA. This Court of equity should not reward Petitioner JACQUELINE
M. MONTOYA’s unconscientious, unjust, and inequitable conduct.

F. Detrimental Reliance/Promissory Estoppel Is Not Applicable To ELEANOR.

Petitioner JACQULINE M. MONTOYA claims to have detrimentally relied on
ELEANOR’s purported “promise” to pay Petitioner JACQUELINE M. MONTOYA approximately
one-third (1/3rd) of the income from the Upton County, Texas, Oil rights. Petitioner
JACQUELINE M. MONTOYA claims to have quit her job, a job in which she was earning “over
$100,000 annually,” and “drastically altered [her] economic habits” in reliance on ELEANOR’s
supposed promise. ELEANOR categorically denies that she ever promised to pay Petitioner
JACQUELINE M. MONTOYA (or her sister) approximately one-third (1/3rd) of the income from
the Upton County, Texas, Oil rights in perpetuity or that she discussed with Petitioner
JACQUELINE M. MONTOYA her quitting her job.

“The doctrine of promissory estoppel, which embraces the concept of detrimental reliance,
is intended as a substitute for consideration, and not as a substitute for an agreement between the
parties.” Vancheri v. GNLV Corp., 105 Nev. 417, 421 (1989) (citing Kruse v. Bank of America, 202
Cal.App.3d 38, 248 Cal Rptr. 217 (1988). “Accordingly, the first prerequisite of the agreement is a
promise.” Id. (citing Irwin Concrete, Inc. v. Sun Coast Properties, Inc., 33 Wash.App. 190, 653,
653 P.2d 1331, 1337 (1982). Under section 90 of the Second Restatement of Contracts, [a] promise
which the promisor should reasonably expect to induce action or forbearance on the part of the
promisee or a third person and which does induce such action or forbearance is binding if injustice
can be avoided only by enforcement of the promise.”

Detrimental reliance and promissory estoppel are contract related terms used only to
overcome the lack of a valid contract for want of consideration, but consideration is only one

element of contract formation. For a valid contract, there must also be a promise or an offer and

acceptance. JACQUELINE M. MONTOYA claims that “[w]hen the income from the leases started
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to increase dramatically over the recent years, Jacqueline specifically asked Ms. Ahern if she
thought the oil, gas, and mineral income would continue to remain at high levels. Ms. Ahern
assured her it would and specifically encouraged Jacqueline to quit her job and become a stay-at-
home mother for her boys. To her detriment, Jacqueline relied on Ms. Ahern’s representations and
quit her job.” Even for the sake of argument, if this could be construed as an offer and acceptance,
the statute of frauds would surely prevent enforcement of this purported “agreement.” The statute
of frauds requires certain contracts to be in writing and these contracts include those for a
conveyance of an interest in land (See NRS 111.210(1)) and those that cannot be performed within
one year (See NRS 111.220(1)). Accordingly, payment of the royalties and rent to Petitioner
JACQUELINE M. MONTOYA, KATHRYN A. BOUVIER and/or the MTC TRUST in perpetuity
would violate the statute of frauds. Note, JACQUELINE M. MONTOYA’s representation of
ELEANOR’s so-called “promise”, as quoted above, is unlikely to be considered a promise or offer
in any event. Within this quote, there is no communication on the part of ELEANOR of an offer
and there were no definite and/or certain terms.

Petitioner JACQUELINE M. MONTOYA also argues that she should be entitled to a sixty-
five percent (65%) distribution of the royalties and rent because this has been the “course of
performance.” Essentially, Petitioner JACQUELINE M. MONTOYA contends that the course of
dealing has created a contractual obligation on the part of ELEANOR. However, this position is
contrary to the law governing contracts. Quite simply “[cJourse of dealing does not create a
contract.” Keith Equip. Co. v. Casa Grande Cotton Fin. Co., 928 P.2d 683, 686 (Ariz. App. 2d Div.
1996).

Additionally, Petitioner JACQUELINE M. MONTOYA fails to point out that she and her
sister, KATHRYN A. BOUVIER, as equal beneficiaries of THE MTC LIVING TRUST have
inherited the total, combined sum of Four Million Six Hundred and Five Thousand Dollars
($4,605,000.00) since 2009 (Three Million Five Hundred Thousand Dollars ($3,500,000.00) upon
the death of MARJORIE T. CONNELL in 2009 and One Million One Hundred Five Thousand
Dollars ($1,105,000.00) lease bonus in 2012). Petitioner JACQUELINE M. MONTOYA’s share
and her sister’s share as equal beneficiaries of THE MTC LIVING TRUST would be Two Million
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Three Hundred Two Thousand Five Hundred Dollars ($2,302,500.00) each. Thus, it is hard to

believe that they have suffered any detriment.

G. The Doctrine Of Laches Cannot Be Applied Against ELEANOR; However, The
Doctrine Of Laches Can Be Applied Against JACQUELINE M. MONTOYA.

“Laches is an equitable doctrine invoked when delay by one party works to the disadvantage
of the other, causing a change of circumstances which would make the grant of relief to the
delaying party inequitable.” Building & Constr. Trades v. Public Works, 108 Nev. 605, 610-11,
836 P.2d 633,636-37 (1992). “Laches is more than a mere delay in seeking to enforce one’s rights;
it is a delay that works to the disadvantage of another.” Carson City v. Price, 113 Nev. 409, 412,
934 P.2d 1042, 1043 (1997) citing Home Savings v. Bigelow, 105 Nev. 494, 496, 779 P.2d 85, 86
(1989). “The condition of the party asserting laches must become so changed that the party cannot
be restored to its former state.” Id., 779 P.2d at 86.

In her pleadings, JACQUELINE M. MONTOYA asserts that even if “there was an error in
the allocation,” “[Ms. Ahern] was obligated to make this assertion approximately 33 years ago.”
This argument misses the point. There was no allocation and ELEANOR is entitled to all of the
Upton County, Texas Oil right income and therefore, there was no “assertion” for her to make. To
the contrary, because there was no allocation and because ELEANOR is entitled to all of the Upton
County, Texas, Oil right income, it was MARJORIE T. CONNELL and thereafter JACQUELINE
M. MONTOYA who were required to assert a right to sixty-five percent (65%) of the Upton
County, Texas, Oil right income.

Following the death of W.N. CONNELL and the alleged allocation of sixty-five percent
(65%) of the Upton County, Texas, Oil rights to Trust No. 3, MARJORIE T. CONNELL was a
Trustee of the TRUST; therefore, she was aware that there had been no deed or other document of
conveyance created and/or recorded to transfer sixty-five percent (65%) of the Upton County,
Texas, Oil rights to Trust No. 3. Furthermore, until her death, MARJORIE T. CONNELL
acquiesced to the oil companies paying all of the Upton County, Texas, Oil right income to Trust
No. 2, and never made a claim to reallocate such payments so that sixty-five percent (65%) would

be remitted to Trust No. 3.
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Moreover, despite her knowledge of there being two trusts and her belief that she, as Trustee
of THE MTC LIVING TRUST, was entitled to sixty-five percent (65%) of the Upton County,
Texas, Oil rights, JACQUELINE M. MONTOYA failed to assert a timely claim to such rights. It is
clear from the 2009 Petition and Consent of Petitioner JACQUELINE M. MONTOYA that
Petitioner JACQUELINE M. MONTOYA was aware that there are two trusts, to-wit: Trust No. 2
and Trust No. 3. Despite this, however, JACQUELINE M. MONTOYA failed to bring a claim
back in 2009 to the disputed interest when the Probate Court took jurisdiction over the TRUST and
reformed the same.

Again, in April 2012, Petitioner JACQUELINE M. MONTOY A negotiated new Oil and Gas
Lease contracts with Apache Corporation relative to the Upton County, Texas, Oil rights and never
made a claim to the Upton County, Texas, Oil rights. In fact, once these Oil and Gas Lease
contracts were prepared, JACQUELINE M. MONTOYA presented the same to ELEANOR for her

approval and signature. ELEANOR signed both Oil and Gas Lease contracts “[i]ndividually and

as Trustee of the W.N. Connell and Marjorie T. Connell Living Trust under Trust Agreement

dated May 18, 1972” (emphasis added) and as sole lessor. Because these Oil and Gas Lease

contracts were executed approximately three (3) years after MARJORIE T. CONNELL’s death and
the exercise of her power of appointment over Trust No. 3, JACQUELINE M. MONTOYA would
have been required to sign the Oil and Gas Lease contracts as sole Successor Trustee of THE MTC
LIVING TRUST and co-lessor (assuming there had been an allocation of sixty-five percent (65%)
of the Upton County, Texas, Oil rights to Trust No. 3). This never happened and JACQUELINE M.
MONTOYA failed to make a claim to such rights in 2012.

Now, approximately thirty-four (34) years after the death of W.N. CONNELL and nearly
four (4) years after the death of MARJORIE T. CONNELL, JACQUELINE M. MONTOYA secks
to change the manner in which title is held to the Upton County, Texas, Oil rights. Given
JACQUELINE M. MONTOYA’s extensive involvement with the Upton County, Texas, Oil rights
dating back before MARJORIE T. CONNELL’s death, JACQUELINE M. MONTOYA could have
and should have brought her claim much earlier — specifically, before MARJORIE T. CONNELL’s
death and thereafter in the 2009 case.
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As Petitioner JACQUELINE M. MONTOYA has aptly pointed out in her pleadings,
MARIJORIE T. CONNELL was a material witness, as she was the surviving Trustor and a Co-
Trustee; however, she is now deceased. If MARJORIE T. CONNELL was available, she could
testify to the fact that there was never an allocation of the Upton County, Texas, Oil rights to Trust
No. 3, and this was done intentionally to preserve W.N. CONNELL’s sole and separate property for
his only daughter (ELEANOR). However, because Petitioner JACQUELINE M. MONTOYA
delayed the assertion of her claim for so long, ELEANOR is now disadvantaged. The only person
alive who could have testified in ELEANOR’s favor is now gone.

For these reasons, this Court should apply the doctrine of laches against Petitioner
JACQUELINE M. MONTOYA for she has delayed the assertion of her claim for much too long,
not to mention that Petitioner JACQUELINE M. MONTOYA has made contradictory and
inconsistent allegations in her Consent to the 2009 Petition and her 2013 DECLARATORY
JUDGMENT PETITION. And as a result, ELEANOR is greatly disadvantaged in her ability to

defend such claim.

H. JACQUELINE M. MONTOYA Has Failed To Provide Evidence Proving The Validity
Of MARJORIE T. CONNELL’s Last Will And Testament; Therefore JACQUELINE
M. MONTOYA Has Failed To Prove A Necessary Element Of Her Case.

As noted above, Article FIFTH, TRUST NO. 3, Paragraph B, Powers of appointment over
income and principal, of the TRUST agreement grants a lifetime general power of appointment (not
exercised) and a testamentary general power of appointment over Trust No. 3 to the Survivor

[MARJORIE T. CONNELL], and in relevant part states:

“2. Upon the death of the Survivor, he or she shall have the absolute power to appoint
the entire principal and the undistributed income, if any, of the estate of Trust No. 3, or any
part thereof, to his or her estate or to any person or persons. Such power of appointment
shall be exercised only by a provision in the Last Will of the Survivor expressly exercising
such power.”

Article FIFTH, TRUST NO. 3, Paragraph C, Death of Survivor (MARJORIE T. CONNELL)

of the TRUST states in relevant part:

“If and to the extent that the Survivor [MARJORIE T. CONNELL] shall fail to
effectively exercise the foregoing power of appointment, the principal and
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undistributed income of Trust No. 3 shall, upon his or her death, be distributed to the
Residual Beneficiary [ELEANOR]...” (emphasis added)

The TRUST, therefore, required that in order to exercise her testamentary general power of
appointment, MARJORIE T. CONNELL was required to do so through her Last Will and Testament.
MARIJORIE T. CONNELL’s Last Will and Testament refers to the foregoing testamentary general
power of appointment and allegedly appoints the property of Trust No. 3 to THE MTC LIVING
TRUST. However, never has MARJORIE T. CONNELL’s Last Will and Testament been probated
and determined to be valid. As noted above, Petitioner JACQUELINE M. MONTOYA filed the Texas
Application on July 12, 2012 wherein she sought to have MARJORIE T. CONNELL’s Last Will and
Testament probated in the County Court of Upton County, Texas. However, also as noted above,
when ELEANOR found out about this probate proceeding, she objected to the same on jurisdictional
grounds as MARJORIE T. CONNELL died a Nevada resident, and her Last Will and Testament and
the TRUST are all governed by Nevada law and should be probated here in Nevada. To date, the
Texas probate proceeding has been postponed, and to ELEANOR’s knowledge there have been no
further efforts on the part of JACQUELINE M. MONOTYA to probate MARJORIE T. CONNELL’s
Last Will and Testament.

Without MARJORIE T. CONNELL’s Last Will and Testament having been probated and
deemed valid, MARJORIE T. CONNELL’s alleged power of appointment, referenced within such
Last Will and Testament, is not validly exercised. “In order that a power of appointment may be
validly exercised by means of a will of a donee of such power, it is necessary that in its formal
execution the will of such donee be valid.” In re Sloan's Est., 46 P.2d 1007, 1013 (Cal. App. 2d Dist.
1935). Even if there are no assets of a decedent that would otherwise be subject to probate,
adjudication by a probate court is required to determine the validity of the decedent’s will when
such decedent transfers property through a general power of appointment contained in his or her
will. In re Est. of Scott, 77 P.3d 906, 909 (Colo. App. 2003) (quoting The Restatement (Third) of
Prop.: Wills and other Don. Trans. § 1.1 cmt. b at 7 which states “[t]hus, the trust assets are not part
of the probate estate and, but for the requirement that the general power of appointment be
exercised by will, no probate would be required on this account,” and Colo. Rev. Stat. Ann. § 15-

12-102 (West) which states, “to be effective to prove the transfer of any property or to nominate an
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executor, a will must be declared to be valid by an order of informal probate by the registrar, or an
adjudication of probate by the court....”).

In this case, Petitioner JACQUELINE M. MONTOY A predicates her argument that she or a
trust of which is a beneficiary of, namely THE MTC LIVING TRUST, owns sixty-five percent
(65%) of the Upton County, Texas, Oil rights via the power appointment allegedly exercised by
MARIJORIE T. CONNELL in her Last Will and Testament. In order to prove and be successful on
this argument, however, JACQUELINE M. MONTOYA must first establish the validity of
MARJORIE T. CONNELL’s Last Will and Testament. This only makes logical sense for if
MARJORIE T. CONNELL’s Last Will and Testament is determined to be invalid, so too is her
power of appointment. Heretofore, however, JACQUELINE M. MONOTYA has failed to establish
the fact that MARJORIE T. CONNELL’s Last Will and Testament is in fact valid and not subject to
challenge. Therefore, JACQUELINE M. MONTOYA has failed to prove a necessary element of
her case.

III. CONCLUSION

In summary, the intent of the W.N. CONNELL and MARJORIE T. CONNELL as
evidenced by language of the TRUST itself and the conduct of all parties interested in the TRUST
in not allocating any portion of the Upton County, Texas, Oil rights to Trust No. 3 establishes that
these rights are owned by Trust No. 2 and that ELEANOR is the only beneficiary of that trust
during her lifetime. Further, even if this evidence is insufficient to establish ELEANOR’s one
hundred percent (100%) right to the income from the Upton County, Texas, Oil rights,
JACQUELINE M. MONTOYA’s present claim is barred by claim preclusion and the doctrine of
laches. Additionally, JACQUELINE M. MONTOYA has failed to sufficient prove essential
elements of her case thereby making dismissal of her case proper.

/1
/11
11/
/1
/1
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DATED: February W , 2014,

o

: e

JOHNRMUGAN, [ZSQUIRE
Nevada Bar No. 10690
MICHAEL D. LUM, ESQUIRE
Nevada Bar No. 12997

2600 Paseo Verde Parkway, Suite 200
Henderson, Nevada 89074

Attorneys for Trustee ELEANOR CONNELL
HARTMAN AHERN
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THE RUSHFORTH FIRM, LTD. CLERK OF THE COURT
JOSEPH J. POWELL

State Bar No. 8875

P. O. Box 371655

Las Vegas, NV 89137-1655

Telephone (702) 255-4552

fax: (702) 255-4677

e-mail: probate@rushforthfirm.com

Attorneys for Jacqueline M. Montoya

DISTRICT COURT

CLARK COUNTY, NEVADA

In re the Matter of the

THE W.N. CONNELL and MARJORIE
T. CONNELL LIVING TRUST, dated
May 18, 1972

A non-testamentary trust. Case No.: P-09-066425-T
Department: 26 (Probate)

MOTION TO DISMISS AND MOTION TO STRIKE COUNTERCLAIMS RAISED BY ELEANOR
C. AHERN PURSUANT TO NRCP 15 AND NRCP 12(B)

Date of Hearing: N/A
Time of Hearing: N/A

JACQUELINE M. MONTOYA (“Jacqueline”), as both an individual and as the trustee
of the “MTC Living Trust” dated December 6, 1995, by and through her counsel of record,
JOSEPH J. POWELL, Esq., of THE RUSHFORTH FIRM, LTD., hereby brings this “Motion
to Dismiss and Motion to Strike Counterclaims Raised by Eleanor C. Ahern Pursuant to
NRCP 15 and NRCP 12(B)” in reference to the counterclaims sought by ELEANOR C.

AHERN in her “Answer of Trustee Eleanor C. Ahern to Jacqueline M. Montoya’s Petition
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for Declaratory Judgment Regarding Limited Interest of Trust Assets Pursuant to NRS
30.040, NRS 153.031(1)(e), and NRS 164.033(1)(a) and Counterclaims against Jacqueline
M. Montoya” dated January 31, 2012, filed on February 10, 2014, with a certificate of
mailing dated February 11, 2014 (“Answer”). Jacqueline declares the following;:
A. COUNTERCLAIMS ARE RAISED AT THE LAST MINUTE AND BEYOND THE SCOPE OF
WHAT THIS TRIAL IS INTENDED TO COVER AND ARE INAPPROPRIATELY MADE

A1 The fact of the matter is that Ms. Ahern has filed a reéponsive pleading to
Jacqueline’s “Petition for Declaratory Judgment Regarding Limited Interest of Trust Assets
Pursuant to NRS 30.040, NRS 153.031(1)(e), and NRS 164.033(1)(a)” (“Petition™) a
significant time ago.

A.2  Despite not being titled as an “answer” or “objection” to the “Petition”, Ms.
Ahern has previously responded to the Petition on multiple occasions. In her “Motion to
Refer Contested Probate Matter to Master-Probate Commissioner Per EDCR 4.16”, dated
November 4, 2013 (“Motion to Refer”), Ms. Ahern made substantive assertions and
responses to the claims found in Jacqueline’s Petition. The Motion to Refer was then
followed up by Ms. Ahern’s “Motion to Dismiss Petition for Declaratory Judgment
Regarding Limited Interest of Trust Assets Pursuant to NRS 30.040, NRS 153.031(e), and
NRS 164.033(1)(a) for Failure to State a Claim Upon Which Relief Can Be Granted Per
NRCP 12(b)(5)”, dated November 26, 2013 (“Motion to Dismiss”), which again contained
substantive replies, arguments, and counterpoints which addressed the issues and points
raised in Jacqueline’s Petition.

A.3  Therefore, both the Motion to Refer and the Motion to Dismiss were clearly

responsive pleadings.
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A.4 NRCP Rule 15(a) provides for the following:

(a) Amendments. A party may amend the party’s pleading once as a matter
of course at any time before a responsive pleading is served or, if the
pleading is one to which no responsive pleading is permitted and the action
has not been placed upon the trial calendar, the party may so amend it at
any time within 20 days after it is served. Otherwise a party may amend the
party’s pleading only by leave of court or by written consent of the adverse
party; and leave shall be freely given when justice so requires. A party shall
plead in response to an amended pleading within the time remaining for
response to the original pleading or within 10 days after service of the
amended pleading, whichever period may be the longer, unless the court
otherwise orders.

A.5 Responsive pleadings to both the Motion to Refer and the Motion to Dismiss
were filed by Jacqueline. As to the Motion to Refer, Jacqueline filed her “Response to
Motion to Refer Contested Probate Matter to Master-Probate Commissioner Per EDCR
4.16” on November 7, 2013. As to the Motion to Dismiss, Jacqueline filed her “Objection
to Motion to Dismiss Petition for Declaratory Judgment Regarding Limited Interest of
Trust Assets Pursuant to NRS 30.040, NRS 153.031(e), and NRS 164.033(1)(a) for Failure
to State a Claim Upon Which Relief Can Be Granted Per NRCP 12(b)(5)” on December 11,
2013.

A.6  Not once did Ms. Ahern previously seek leave of the Court to amend her
responsive pleadings. As such, Ms. Ahern’s attempts to now assert new counterclaims
against Jacqueline are untimely and inappropriate. They were not previously raised, and
they are being raised mere days before the start of trial on Jacqueline’s Petition.

A.7  Assuch, in accordance with NRCP Rule 15, Jacqueline respectfully requests
that this Court dismiss and strike the counterclaims now being asserted in Ms. Ahern’s

Answer.

A.8 NRCP Rule 12(B) states in pertinent that “Every defense, in law or fact, to a

Page 3

AA 0669




L as Vegas, Nevada 89134-0514

THE RUSHFORTH FIRM, LTD
Telephone: 702-255-4552 / Fax: 702-255-4677
9505 Hillwood Drive, Suite 100

\V)

o L3 &N 1 AW

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

claim for relief in any pleading, whether a claim, counterclaim, cross-claim, or third-party
claim, shall be asserted in the responsive pleading thereto if one is required.. . . .
.” [Emphasis Added].

A.9 The point of both cited NRCP rules is to allow adequate time for the
preparation to respond and for discovery and briefing of any counterclaims, which clearly
cannot be done mere days before a scheduled trial.

A10 ToallowMs. Ahern to actively assert these counterclaims at this late date and
seek to include them as topics that are subject to decision at the upcoming trial on
Jacqueline’s Petition would be extremely prejudicial and unfair to Jacqueline and cannot
be permitted. As such, it is only proper and just that this Court dismiss and strike such
counterclaims immediately from the Answer, which again has already been presented in
two previous forms.

B. CONCLUSION AND REQUEST FOR DAMAGES

B.1  Jacqueline respectfully requests that this Court award her damages consisting
of related attorney’s fees and costs in having to prepare this Motion. As the full extent of
such damages is not yet known, Jacqueline shall provide such amounts to this Court at a

later date.
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B.2  Theinclusion of Ms. Ahern’s counterclaims in alast minute pleading have not
been raised appropriately and are an unwarranted attempt to broaden the scope of the
upcoming trial. Such action cannot be allowed by this Court so close to trial, which shall
consist solely of the issues raised in Jacqueline’s Petition, which is the reason and basis for

the trial to occur in the first place.

Respectfully submitted,

THE RUSHFORTH FIRM, LTD.

JOSEPH J. POWELL
State Bar No. 8875

Page 5

AA 0671




P-09-066425-T

DISTRICT COURT
CLARK COUNTY, NEVADA

Probate - COURT MINUTES February 18, 2014

Trust/Conservatorships

P-09-066425-T In the Matter of the Trust of:
The W.N. Connell and Marjorie T. Connell Living Trust, dtd May 18, 1972

February 18, 2014 10:00 AM Bench Trial
HEARD BY: Sturman, Gloria COURTROOM: RJC Courtroom 03H
COURT CLERK: Linda Denman

RECORDER: Kerry Esparza

PARTIES Ahern, Eleanor C Respondent
PRESENT: Lum, Michael Attorney for Respondent
Montoya, Jacqueline M Petitioner
Mugan, John R. Attorney for Respondent
Powell, Joseph | Attorney for Petitioner
JOURNAL ENTRIES

-BENCH TRIAL - DAY 1

Mzr. Powell raised concerns about the counter-claims included in Respondent's Answer filed last
week, specifically the no-contest clause and the tortious interference with a contract and asked that
they be dismissed for lack of notice. Colloquy as to whether the trial could proceed on the petition or
whether all issues had to be litigated at one time. Following the discussion, COURT STATES ITS
FINDINGS that the counter-claims are valid affirmative defenses arising from the same occurrence.
Counsel requested a break to discuss options with their clients.

Court resumed and counsel stated they were in agreement to continue the trial and a new trial date
was given for the August stack. Court mentioned they might also want to biturcate the tort issue it
Discovery could not be completed. Mr. Powell requested fees and costs for preparing for today's trial
and Court directed him to prepare an Affidavit. He also requested the matter be returned to status
quo in which the trust was distributed 65/35 for the last 33 years. Court requested the matter be in
writing. Court returned all exhibits to counsel and stated an amended trial order would be sent.

PRINT DATE: 02/18/2014 Page 1 of 1 Minutes Date: February 18, 2014
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EXHIBIT H
Death Certificate of Marjorie T. Connell
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EXHIBIT I
Handwriting Expert Report Regarding Forged Bank Signature Card
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Curtis Baggett

Expert Document Examiner
908 Audelia Road, Suite 200-245, Richardson, Texas 75081

Phone: 972.644.0285 * Fax: 972.644.5233

cbhandwriting@gmail.com
www.ExpertDocumentExaminer.com

Questioned Document Examiner Letter

Subject: Eleanor C. Hartman
Date:  December 5, 2013

I have examined three (3) documents with the known signatures of Eleanor C. Hartman, For the
purpose of this examination I have labeled these exhibits “K1” through “K3”.

Today I have compared signatures of Eleanor C. Hartman on the “K” documents to the Eleanor
C. Hartman signature on the questioned document, identified herein as “Q1” to determine if the
author of the Eleanor C. Hartman signatures on the “K” documents was the same person who
authored the name of Eleanor C. Hartman on the questioned document: An Account
application/information form from Wells Fargo Bank dated December 27, 1999 and purportedly
signed by Eleanor C. Hartman.

An examination of handwriting includes establishing patterns of writing habits to help identify
the author. Handwriting is formed by repeated habits of writing by the author, which are created
by neuro-pathways established in the brain. These neuro-pathways control muscular and nerve
movement for writing whether the writing is executed by the hand, foot, or mouth.

In support of my opinion, I have included an excerpt from Handwriting Identification, Facts and
Fundamentals by Roy A. Huber and A.M. Headrick (CRC Press LLC, 1999, pp 50-51) wherein
the leading forefathers of document examination in the USA agree that one significant difference
in the fundaméntal structure of a writing compared to another is enough to preclude common

authorship:

[Ordway] Hilton stated: “It is a basic axiom of identification in document problems that
a limited number of basic differences, even in the face of numerous strong similarities,
are controlling and accurately establish nonidentity.”

[Wilson R.] Harrison made similar comments: “...the fundamental rule which admits of
no exception when handwritings are being compared...is simple -- whatever features two
specimens of handwriting may have in common, they cannot be considered to be of
common authorship if they display but a single consistent dissimilarity in any feature
which is fundamental to the structure of the handwriting, and whose presence is not
capable of reasonable explanation.”
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[James V.P.] Conway expressed the same theme when he wrote: “A series of
fundamental agreements in identifying individualities is requisite to the conclusion that two
writings were authored by the same person, whereas a single fundamental difference in an
identifying individuality between two writings precludes the conclusion that they were executed

by the same person.”

and finally,

[Albert S.] Osborn and others have generally agreed that despite numerous similarities in
two sets of writings, a conclusion of identity cannot be made if there is one or more

differences in fundamental features of the writings.

Based upon thorough analysis of these items and from an application of accepted forensic
document examination tools, principles and techniques, it is my professional expert opinion that
a different person authored the name of Eleanor C. Hartman on the questioned document.
Someone did indeed forge the signature of Eleanor C. Hartman on the questioned document,

‘GQ 13!'

I am willing to testify to this fact in a court of law and I will provide exhibits to the Court
showing that I had sufficient data and that my opinion is correct. My Curriculum Vitae is
attached and incorporated herein by reference.

Respectfully submitted,

Curt Baggett ﬂ

State of Texas §
9
County of Dallas §

The above Letter of Opinion was sworn to and subscribed before me by Curt Baggett this(ﬁ
day of December 2013.

¥, JESSICA BLACKSHEAR
7% Notary Public, State of Texas
Fa ¥ My Commission Expires
Gt Augus! 08, 2016
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Account Application/Information

WELLS FARGO BANK NEVADA, N.A. LAS VEGAS & CHARLESTON
Account(s} | Want to Gpen Bank Use Only
01734 N3416 12/27/1998 10:27 8250
Customer information Customer Information
Puit name Aul! name
JACQUELINE M MONTOYA 1 :
Steet attkess How long 8t thud address | Streat addiess How ionp &1 1his aoress
. Yr Mo vr e
6108 ELTION AVE L g8 11 _ N .
Cay State Zp cade Tntry Tily Sty Zip code Cnlry
LAS VEGAS NV 85107 2537
Tax00ver ertincatan rmber 1117 FHame phone Taxpayer identifcation number 1110 Hyng phane
530-82-6094 702/877-6022
Fravious sreet otidresy Maw Jonp Al tiis sgoress | Previaus SIrner bodmss Haw tang &f this Kidmoss
Yr Ma 4 Mo
&y Y7 7P code Thiy Frate & cot
Biran ampioer BUTRELT Iaphone NwTbar | Cllraril origeayar Bissicss 100epNOnE DURGEe
BELLAGIO 702/ _
Corrant Omplayer's SOCrass Haw?ngmtg'o erployer | Cormant Smploper's etdmss Haw imy;g with ;;WW’
! h
7 11
Chy State 2% codw ity — St 20 code
Tnver's RCMEs OF OUTET FBATITICUTIoN PRoNDEr Tate o7 bicth Drver s JConse OF Giiar [EnIeation AumBer Jale of Birth
DL 366165218965 0701 07/19/1965
My Pravious Account most recent)
Neme of nancio! insTALTon Bt 1Ty CHeckong ROCOUN DeaTer
Venfication

Complete the section below which applies to you, sither Substitute Form W-9 ar W-8

Requsst for Taxpayer ldentification Numbar and Certification {Substiture Form W-9)

Certification: Under penaliies of perjury. f cartify that;
11 Tha number shown on this Torm és my correct Taxpayer faentification Number. and
2) UNLESS t HAVE CHEGKED ONE OF THE BOXES BELOVY, | am not subject to backup withholding either because | have not been notified by the
internal Ravenue Service (IRS) that | arn subject to backup withholding as a result of a failure to report all interest or dividends, or the RS has notified
me that I am no fonger subiject.1o backup withholding (does nat appiv to real esigle transactions, morigage intorast naid, the acquisiton or
abandonment of secured propeny, contributians ta an individuest Retirement Aranaement IR}, anc paymsnrs aiher (nan intergst snc dwvidends),

D ! am sulyject to Backup withholding.

D 7 am exempt from backup withholoing.

Foreign Status Certificate of Foreign Status (Substitute Forrn W-8)

Srgnature
!xﬁfﬁ;‘q' s ZZ ?m“ 2

Cartification. Under the penalties of perjury, 1 certify that, { am not & U.S. citizen or resident, or 1 am an exempt foreign person.
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OIL & GAS DIVISION ORDER @ © I F ii .

TO:  Prime Operating Company Date:  September 19, 2001
2900 Wilcrest Dr., Suite 475 '
Houston, TX 77042
Property Number: 6375 Effective Date:  First Sales
Property Name: Connell Estate #1 #2, #3, #4
Operator: Prime Operating Company
County and State: Upton

Property Description: Section 33, Block 39, T&P Railway Company Survey, Upton County, Texas,
containing 640 acres, more or less, from the surface of the ground down to a depth of

9,150 feet.
Owner # Interest Type Name & Address Decimal Interest
7635 Royalty Marjorie T. Conncli & 0.046392050
Eleanur M, Dactona, Teasiecs
P. 0. Box 710
Las Vegas NV 89125

The undersigned certifies the ownership of their dscimal interest in production or proceeds as described above
payabie by Prime Operating Company:-

Prime Operating Company shall be notified, in writing, of any change in ownership, decimal interest, or payment
address. All such changes shall be effective the fitst day of the month following receipt of such notice,

Prime Operating Company is authorized to withliold payment pending resoliition of a tisle dispute or adveise cloim
asseried regarding the interest in production claimed herein by the undersigned. ‘Ihe undersighed agrees to
indemnify and reimburse Payor sny amount atibutable 1 an interest to which the undersigned is not extitled.

Prime¢ Operating Company may accrue proceeds until the totzl amount equals $25.00, or pay annually, whichever
occurs first, or as required by applicable state statute. '

This Division Order does not amend any lease or operating agreement between the undersigned and the lessee or
operator or any other contracts for the purchase of oil or gas.

In addition to the terms and condilicns of this Division Order, the undersigned und Prime Operating Cormapany mnay
have certain statutory rights under the lawz of tha state in which the property is locatad.

Speciai Clauses: COMPLETE and RETUKRN THE ATTACHED W.9 FORM

% Zﬁ;c’ﬂmmagﬂw

Owner Signature:

Owner Tax 1.D. Number: I bo37 338

Owner Dsytime Telephone #: L'f;? o) 878~ 8498

Owner Fax #: e et e e e e o e st

fiture to fursish your Saeiz) Seovsliy fled L) oeitor wili vt Ly 0 34 pereralvbbhaltiog tax iy
necerdadace seith federed b, i ey o0 aRLdeid wiid wst Lot odendabl: By Payor.

B QDE EXHIBIT

] K
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SUBRSTITUTION OF TRUSIES

3

| HARJORIR T. CONNEL!., suzviving Truatae af the w. N.
2 ] CONNELL AND HWORIB T. CONNELL LIVING TIWBI'., n_ada Bml an-

3 § terqd into on May 18, 1972, by and between w.- N. CONNBILL

4 || and mn.maxs T, couukgl.. a8 Grantors, angd H. N. com;m ang \
S || MARJORIR T. coamu.:., ns Trustso, hereby, wb:u-tutu fmg‘ﬁ

@ || appointa anqn Mumunn‘xn CONNELL mmm, daughter of

7T i, RN, comu.. as co-'rm}ca of the aapax:at.a property of

8 || 4. N. CONNELL p:aannt:l_y_hnld in the abovqwanﬁ@tled Prust.

¥ [ This substitution ls made pyrsuant to the u;.'ns of oalid Trust,

| dus to tho dacemge of W, N. CONNELL, who pus';pd away Noven-

i

10 ’
1 [ ver 24, 1979. §

12 s

28 | i/

14 | °

1. Thé mﬂafag.gﬁ&d. m.msf mapms mupgu. HARTMAN, alsp

16 ’ klwlm ae. zmmoa C. HARTMAN, hucby qonugts to garve as Go~

l'f- Trustes of the separate property of W, N .com:.r. in the shove~- '

19 | entitled Trust. ; ,
19 | Dated this 55 _&8 day of m’g . 1980, |
20 |

21 | 2222 ez

g Ehanen & fliZioron |
R3 § STATE OF NEVADA }‘ - ' 3 S S
20 | counsy on eLARE ) et i i ODE EXHIBIT
25 §

On thig é day nf_zm,,ﬁ 1980 'bstora dm K %,

| vndaraimmed » Nnéaw.. et bl de .. +&

i S
W e v 3iun L ve e P S L f T SOp =
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PC Crude OiL ne.

waer No.
003988

VITNESS/ATTEST:

didland, Texas 79702 -

E/2NE/4 SEC 36 BLK 39 T-5-8 T&P RR CO SURVEY

o LeaseNo, - Interest

S TXI028700 0 0.02050780 Ri

Lredit To/Name and Address

 NAME:

Lease No, TX1028700

- Ifeetive Date: June 1, 2006

e 1! fJSlEHEdSﬁVﬂmUyﬂnd rmt jéilgi.iyly.héfi_i.fif_:s it is the legal owner of the interest set out
low of all the oil produced from the CONNELL A well in UPTON, County TX, operated by
ENTUMENERGY ‘CORPORATION, described as:

he effective date and unil further writlen notice, and subject to the following provisions,
you,; or your designated agent, are authorized to receive such production and for the proceeds
from the sale of oil in accordance with the division of interest set forth below. (The contents of
the reverse side shall constitute.a part of this division order,)

Type

. MARJORIET CONNELL & EC
" POBOX 710 |

LAS VEGAS NV §9125-0710

SIGNATUREOF
| SIGNATURE OF OWNER:
: 2}’%* 21 Brte “’Z g’f@w

o
e, B i
W/ ; 77
Loy -

- “u f:/ PM‘*{“""‘:(J\'_” £

e MRy

ez o y
' 4 s Py
]3”} l&gﬁxﬂﬂﬁ (L ‘f:g,:;xz ‘f-j? e F

TITLE:

YOUR TAX ID# /3 £~

DE EXHIBIT
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Curtis Baggett

Expert Document Examiner
908 Audelia Road, Suite 200-245, Richardson, Texas 75081
Phone: 972.644.0285 * Fax: 972.644.5233

cbhandwriting@gmail.com
www.ExperfDocumentExaminer.com

Questioned Document Examiner Letter

“Subject: Jacqueline Montoya
Date: December 12, 2013

I have examined seven (7) documents with the known signatures of Jacqueline Montoya, For the
purpose of this examination I have labeled these exhibits “K1” through “K7”,

Today I have compared signatures of Jacqueline Montoya on the “K” documents to the
Jacqueline Montoya signature on the questioned document, identified herein as “Q1 to determine
if the author of the Jacqueline Montoya signatures on the “K” documents was the same person
who authored the name of Jacqueline Montoya on the questioned document: An account
application/information form from Wells Fargo Bank dated December 27, 1999 and purportedly

signed by Jacqueline Montoya.

An examination of handwriting includes establishing patterns of writing habits to help identify
the author. Handwriting is formed by repeated habits of writing by the author, which are created
by neuro-pathways established in the brain. These neuro-pathways control muscular and nerve
movement for writing whether the writing is executed by the hand, foot, or mouth.

In support of my opinion, I have included an excerpt from Handwriting Identification, Facts and
Fundamentals by Roy A. Huber and A.M. Headrick (CRC Press LLC, 1999, pp 50-51) wherein
the leading forefathers of document examination in the USA agree that one significant difference
in the fundamental structure of a writing compared to another is enough to preclude common

authorship:

[Ordway] Hilton stated: “If is a basic axiom of identification in document problems that
a limited number of basic differences, even in the face of numerous strong similarities,
are controliing and accurately establish nonidentity.”

[Wilson R.] Harrison made similar comments: “...the fundamental rule which admits of
no exception when handwritings are being compared...is simple -- whatever features two
specimens of handwriting may have in common, they cannot be considered to be of
common authorship if they display but a single consistent dissimilarity in any feature
which is fundamental to the structure of the handwriting, and whose presence is not
capable of reasonable explanation.”
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[James V.P.] Conway expressed the same theme when he wrote: “A series of
fundamental agreements in identifying individualities is requisite to the conclusion that two
writings were authored by the same person, whereas a single fundamental difference in an
identifying individuality between two writings precludes the conclusion that they were executed
by the same person.”

and finally,

[Albert S.] Osborn and others have generally agreed that despite numerous similarities in
two sets of writings, a conclusion of identity cannot be made if there is one or more
differences in fundamental features of the writings.

Based upon thorough analysis of these items and from an application of accepted forensic
document examination tools, principles and techniques, it is my professional expert opinion that
the same person authored the name of Jacqueline Montoya on the questioned document.
Jacqueline Montoya did indeed sign her own name on the questioned document, “Q17”.

I am willing to testify to this fact in a court of law and I will provide exhibits to the Court
showing that I had sufficient data and that my opinion is correct. My Curriculum Vitae is
attached and incorporated herein by reference.

Respectfully submitted,

éur Bagg

State of Texas

Lo L

County of Dallas  §

The above Letter of Opinion was sworn to and subscribed before me by Curt Baggett this / 2.
day of December 2013. -

| JESSlCA BLACKSHEAR
Notary Public, State oi.Texos
; My Commission Exphes
FRs August 08, 2016
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EXHIBIT J

Demand Letters of Texas Legal Counsel of Jacqueline M. Montoya to surface tenant

and o1l companies
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NOV. 11. 2013 2:40PM NO. 4841 P 3

STUBBEMAN, MCRAE, SEALY, LAUGHLIN & BROWDER, INC. e
ATTORNIYL AV LAWY

SASHEM CENTER » TOWEA TWO ac_/ ‘

$S0WEST TENAS AVENUL. SUnTE £00
MIOLAND, 114AS 73701
€)2.600.1636
FACIMILE #32.082.0504

v TR U Pnlpwiiren (om 000 Waf 20 I

»

SEAN GUIRAERO
Owect Diak 4335800042
ALSO LCENSED 1N NIW MEnl0
perreec@sivbbomanlinfiem om

557 A6 [
Sepiember 30, 2013 ooo Y 0%

Vi facsimile (713) 296-6454
a 103 314
Apuche Corponition

Attn; Division Order Dept,
2000 Post Oak Bivd, Suite 100
Houston, Texas 77056

Re: William and Murjurie Connell Living Trust, Marjorie Connell and Eleanor
Hartmaog, Co Trusiees

Owacr Numbcery; 47082
45572

‘To Whom It May Concern:

I writc on behalf of our client, Jaqueline M. Monloya, individually and in her capacity as irustee
of the MCT Living Trust, PlaintifT in Canse Nv. P-09-066425.T; in the Malter of the W.N. Consiell and
Marjorie T. Cunnell Living Trust. dated May 18. 1972. The lawsuit refercnced concems oil and gas
coyalty and intercst payments inlo the W. N. Conncll and Marjoric T. Connell Living Trust, Elcanor
Ahern, Trusice. | cnclose a copy of the liled petition and confirmation of filing for your reference. We
will follow up with a (ile-merked copy of the petition once we have received it.

¥ Due o the dispute regording the distribution ol paynents, a portion of which has been mude by
your company. we nequest that Apache Corporation hold in sugpense all paymunts to lhe W. N. Cunnell
and Marjorie T. Connell Living Trust until this lawsuit has been resolved. We request that you tuke action
immediatcly 50 thut no funhee payments are disiributed until this suit is resolved. Please let me know if
you have any questions. We apprecinie your cooperation und Jook forward 10 working with you.

Very truly yours,
*190CY 3pd:46

%Gumﬂo
SMG:.mg
Enclosures 'ﬁﬁﬂ’ mll'
! !
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FROM STUEBEMAN ET AL g 30 2013 “€.28/8T. 16:22/710. 8460013762 P 2

STUBBEMAN, McRAE, SEALY, LAUGHLIN & BROWDER, INC.

ATTONNEYS AT AW

FASKEN CENTER » TOWER TWO

550 WEST TEXAS AVENUE, SUITE 800
IMIDLAND, TEXAS 79701
432,682 1618

FACSIMILE 432 682.48B4

www_ stubbemaniawfirm.com

SEAN GUERDERD
Direct Dlal: 432.688.0242
ALSD MCENSED IN NEW MEXICO
sauereero@stubbemantavdlrm.com
Scptember 30, 2013

Via facsimilg (713)646-4571

and CMRRRE7003 3110 0002 5180 6836
Plains Marketing, L.P.

Attn: Division Orders Dept.

P.O. Box 4648

Houston, Texas 77210

Re; William and Marjoric Connell Living Trust, Marjoric Connell and Eleanor
Hartman, Co Trostecs

Owner Numbers: 0782216
0488845

To Whom It May Concern:

1 write on behall of our client, Jaqueline M. Montoya, individually and in her capacity as trusice
of the MCT Living Trust, Plainilff in Cause No, P-09-066425-1 In the Matter of the W.N. Connell and
Marjorie 1. Conmell Living Trust, dated May 18, 1972, The lawsuit referenced concerns oil and gas
royalty and interest pnyments into the W, N. Connell and Marjorie T. Connell Living Trust, Eleanor
Ahern, Teustee. U enclose a copy of the filed petition and confirmation of filing for your reference. We
will follow up with a file-marked copy of the petition once we have received it.

Duc to the dispute regarding the distribution of payments, a portion of which has been made by
your company, we request that Plains Marketing hold in suspense all payments 1o the W, N, Connell and
Marjoric T. Connell Living Trust until this lawsuit has been resolved. We request that you take action
immediately so that no further payments are disiributed until this suit is resolved. Please Jet me know if
you have any questions, We appreciale your cuoperstion und look forward to working with you.

Very truly yours,

I
-‘t-_o—-"'

Sean Guericro

SMG:mg
Enclosure
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STUBBEMAN, MCRAE, SEALY, LAUGHLIN & BROWDER, INC.
ATTORNEYS AT LAW

FASKEN CENTER « TOWER TWO
550 WEST TEXAS AVENUE, SUITE 800
MIDLAND, TEXAS 79701
432.682.1616
FACSIMILE 432.682.4884
www.stubbemanlawfirm.com

SEAN GUERRERO
Direct Dia): 432.688.0242
ALSO LICENSED IN NEW MEXICO
sguerrero@stubbemaniawfirm.com

September 30, 2013

Via facsimile (432) 682-4929
and CMRRR#7003 3110 0002 5180 6843

Drag A Cattle Company, LLC
c/o James Walton

414 W. Texas, Suite 310
Midland, Texas 79702

Re: W.N. and M.T. Connell Living Trust, M. Connell and E. Hartman, Trustees

To Whom It May Concern:

I write on behalf of our client, Jaqueline M. Montoya, individually and in her capacity as trustee
of the MCT Living Trust, Plaintiff in Cause No. P-09-066425-T; In the Matter of the W.N. Connell and
Marjorie T. Connell Living Trust, dated May 18, 1972. The lawsuit referenced concerns oil and gas
royalty and interest payments into the W. N. Connell and Marjorie T. Connell Living Trust, Eleanor
Ahern, Trustee. | enclose a copy of the filed petition and confirmation of filing for your reference. We
will follow up with a file-marked copy of the petition once we have received it.

| Due to the dispute regarding the distribution of payments, a portion of which has been made by
your company, we request that Drag A Cattle Company hold in suspense all payments to the W. N.
Connell and Marjorie T. Connell Living Trust until this lawsuit has been resolved. We request that you
take action immediately so that no further payments are distributed until this suit is resolved. Please let
me know if you have any questions. We appreciate your cooperation and {ook forward to working with
you,

Very truly yours,
Sean Guerrero

SMG:mg
Enclosures
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EXHIBIT K

Application For Original Probate Of Foreign Will And Issuance Of Letters Of
Independent Administration of Jacqueline M. Montoya in the Estate Of Marjorie T.
Connell, Deceased, in the County Court of Upton County, Texas, No. 1207-U1836-

PRO

Page 56
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Wath - V-07-UWHQRT-OTH:
No. }2-07-(41&36-PRO

ESTATE OF § IN THE COUNTY COURT OF
' §
MARJORIE T. CONNELL, §
| §
DECEASED § UPTON COUNTY, TEXAS

APPLICATION FOR ORIGINAL PROBATE OF FOREIGN WILL
AND ISSUANCE OF LETTERS OF INDEPENDENT ADMINISTRATION

TO THE HONORABLE JUDGE OF SAID COURT:

Jacqueline Montoya, the same person as Jacqueline Marguerite Montoya
(“Applicant”) furnishes the following information to the Court for the original probate of the
written Will of Marjorie T. Connell (*Decedent”), a domiciliary of the State of Nevada, and
for issuance of Letters Testamentary under Section 103 of the Texas Probate Code. .

Section 103 provides that the original probate of a will of a testator who died
domiciled outside of the State of Texas which, upon probate, may operate upon any
property in this State, and which is valid under the laws of this State, may be granted in the
same manner as the probate of other wills is granted under this Code, if the will does not
stand rejected from probate in the jurisdiction where the testator died domiciled.

1. Jacqueline Montoya is a granddaughter of the Decedent and an individual

interested in this estate whose residence address is 3385 Maverick St., Las Vegas,
Nevada 89108.

2. Marjorie T. Connell died May 1, 2009, at the age of 91 years. Four years
have not elapsed since the date of her death. She was domiciled in the State of Nevada,
her residence address being 1325 Strong Dr,, Las Vegas, Nevada.

3 Decedent owned oil, gas and mineral interests located in Upton County,
Texas, of a probable value in excess of $100,000.00.

4. This Court has jurisdiction of this proceeding because the Decedent owned
property in Texas upon which her Will may operate, and it has venue because the principal
property is located in Upton County, Texas. - |

5. To Applicant’'s knowledge, Decedent was married one time only, such
marriage being to W. N. Connell, who predeceased her. She was not-divorced after the
making of her Will. No child was ever born to or adopted by the Decedent.

6. Decedent left a written Will dated January 7, 2008, duly executed according
to the laws of the State of Nevada, which was never revoked. The original Will was lodged

55
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with the Clerk of the District Court of the Eighth Judicial District of the State of Nevada, in
and for the County of Clark. An exemplified copy of the Will is filed herein.

7. The subscribing withesses to the Will are Sharon A. Brown, whose present
address is unknown, and Josefina C. Jones, whose present address is 900 Rancho Lane,
Las Vegas, Nevada 89106. The Willis not self-proved according to Texas law, but will be
proved by the sworn deposition on written questions of Josefina C. Jones.

8. Decedent's Will has never been offered for probate in the State of Nevada
where she was domiciled and does not stand rejected for probate in that state.

9. Decedent’s Will names Jacqueline Marguerite Montoya, Applicant herein, as
personal representative of her estate, and provides that no bond shall be required of her.

10. Decedent's Will was prepared in accordance with the laws of the State of

Nevada and does not provide for independent administration of her estate in accordance
with Texas law.

11. Decedent's Will provides that her probate estate shall be distributed to the

then acting Trustee of the MTC Living Trust dated December 6, 1995, as restated on
January 7, 2008,

12.  In Article Four of Decedent's Will, she exercised a Power of Appointment
granted in the W. N. Connell and Marjorie T. Connell Living Trust dated May 18, 1971,
Atrticle Fifth, Trust No. 3, Paragraph B(2), by which she appointed the entire principal and
undistributed income in Trust No. 3 to Jacqueline Montoya and Kathryn Anne Bouvier, to
be distributed in trust in accordance with the provisions of the MTC Living Trust dated
December 6, 1995, as restated on January 7, 2008. The oil, gas and mineral interests

located in Upton County, Texas, comprise a portion of the principal and undistributed
income of Trust No. 3.

13.  Jacqueline Montoya and her sister, Kathryn Anne Bouvier, are the
distributees of Trust No. 3 and the residuary distributees of the MTC Living Trust, which
includes the Upton County property. Jacqueline Montoya is the current trustee of the MTC
Living Trust, and Kathryn Anne Bouvier is the successor trustee. As the distributees,
Jacqueline Montoya and Kathryn Anne Bouvier agree to independent administration of
Decedent’s Estate. Kathryn Anne Bouvier further agrees to the appointment of Jacqueline
Montoya as Independent Administrator of the estate.

14.  Applicant is willing to accept the trust and qualify and is not disqualified by
law from accepting Letters of Independent Administration, and she is entitled to such
Letters. Because Applicant is a resident of the State of Nevada, she will appoint Mary Lou
Cassidy, of Stubbeman, McRae, Sealy, Laughlin & Browder, Inc., Midland, Texas, as
resident agent for service of process in the State of Texas. '

HADOCSWMLC\Wontoya\AppProwpd
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15. Decedent's Will does not name the State of Texas, a governmental agency
of Texas, or a charitable organization as a devisee.

16. Itis represented to the Court that there is no need for the appointment of
appraisers.

WHEREFORE, Applicant prays that citation issue as required by law to all persons
interested in this estate: that the Will of Marjorie T. Connell be admitted to probate; that
Applicant be appointed Independent Administrator of the estate to serve without bond,; that
Letters of Independent Administration be issued to Applicant upon qualification; and that
all other orders be entered as the Court may deem proper. '

Respectfully submitted,

STUBBEMAN, McRAE, SEALY,
L AUGHLIN & BROWDER, INC.
550 West Texas, Suite 800
Midland, Texas 79702
432-682-1616

432-682-4884 (FAX)

ary Lpu Cassidy
State Bar No. 03979300

-/

ATTORNEYS FOR APPLICANT

HAROCSWLCWMonloya\WppPro.wpd
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EXHIBIT L
Decree of Adoption
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FILED
CABE NO, 80%A . Mok 2d 9138776
~Cite T T4 ﬁﬁﬁﬁ‘aﬂ
f2a ¢ '

-t

W A

v Semg .

IN THE GIGHTM JUDICIAL DISTRICT COUNT OF THE STATE OF KEVADA
' T4 AND FOR THE COUNTY OF CLARK
tn the Matier of the Adapiian of
ELEANOR C, HARTMAN,
an Achiit

huiniviiinii .

© B N O G oD D Nw =

o
2
el St Nt s e Nt

RECHUEE OF ADOWFION

MARIORI T, CONKELL wnd BLEANOR €, RARTMAN having presaniad
thalr petition M7 apprevel of tvir sdoption dectaring that KLEANOR C. HARTMAN,
wnadult, ts the child of Petitener MARJORIS T, CONNELL; and sald matter coining
oer regiriarty 8-ba henrd bfara the sheve-sntitind Court, there sppetred befora the
Gourt the Patitionens wiw wara masmined by the Court, from which examination it
e found thet MARJORIE T, GONNELL bs tha staprmother and (s more than twenly
yours atier than ELEANOR C. MARTHAN; that hoth Patitioners sre residents of the
County of Clark, State of Hevacls thwd both Ratltionars s married) that the
respaciive spouses of Petitioners have givan thelr csnsents to the adoption of
BLEANOR C. HARTMAN by MARSORIE T, CONKELL:

Tha Court balng sutisiled that ihe bést interasts of the Patitioners wit!
e prouetd by the propaesd adeption, hersby grents the Petition and 1t fs thare-
fore

'mm. ADJUDGED AND DECRRED Wt the sald adoption sgrasment
In spproved and that sald BLEAROR €, HARTHMAN, an adult, bo, snd she hershy
v, Smclurad adopted by Patitioner MARJORIE T, CONRELL, and shell benceforth be
coparded and trsated In all raspacts as bar chitd and have all the rights end ba

g B ERBE8 BBENENREBEESEEEERE

Apanipfeipiiagpinds.
I————
e ey
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| ssbisct to st tw duties of that resation,

BATED s _of ] day of Hovmbae, Wi,
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EXHIBIT M

Petition In Intervention And Motion To Set Aside “Order Probating Foreign Will
And Appointing Independent Administrator” Of Eleanor Ahern in the Estate Of
Marjorie T. Connell, Deceased, in the County Court of Upton County, Texas, No.

1207-U1836-PRO
Page 58
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CAUSE NO., 12-07-U4237-O0TH
ESTATE OF IN THE 112™ JUDICIAL
MARJORIE T. CONNELL, DISTRICT COURT OF

DECEASED

T L T U U

UPTON COUNTY, TEXAS

PETTTION IN INTERVENTION AND MOTIONTO
SET ASIDE “ORDER PROBATING FOREIGN WILI, AND
APPOINTING INDEPENDENT ADMINISTRATOR”

TO THE HONORABLE JUDGE OFF SAID COURT:

NOW COMIES Intervenor Elcanor Ahern, [7k/a Elcanor Marguerite Connell Hartman, inher
capacity as Trustee of The W.N. Connell and Marjorie T. Connell Living Trust, under the Trust
Agreement dated May 18, 1972, including Trust No. 2 created under such trust agreement, and files
this Petition In Intervention and Motion to Set Aside the “Order Probating Forcign Will and
Appointing Independent Administrator” entered by this Court on or about August 7, 2012 for lack
of subject matter jurisdiction, respectfully showing as follows:

I

Intervenor is an individual who is the successar Trustee of The W.N. Connell and Marjorie
T. Connell Living Trust, under the Trust Agreement dated May 18, 1972, and s the daughter and
only surviving child of Marjorie T. Connell, Deceased. Intervenor’s daughter Jacqueline Montoya
has already appeared in this hitigation and may be served by service upon her Texas vesident agent,
Ms. Mary Lou Cassidy, of Stubbeman, McRae, Scaly, Laughlin & Browder, Inc., 550 West Texas,
Suite 800, Midland, Texas 79701, Intervenor’s daughter Kathryn Anne Bouvier has waived
issuance of service and citation and entered her appearance in this matter, and may be served by matl
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addressed to Ms., Kathryn A. Bouvier, 8461 Purple Sage Road, Middleton, Idaho 83644,
IL

Intervenor Eleanor Ahern, in her capacity as Trustee of The W.N. Connell and Marjorie T.
Connell Living Trust, under the Trust Agreement dated May 18, 1972, including Trust No. 2, has
a justiciable interest in this matter because the Trust holds legal title to certain surface interests and
oi] and gas interests in Upton County, Texas, which Intervenor has a fiduciary duty to administer,
and the “Application for Original Probate of Foreign Will and Issuance of Letters of Independent
Administration” filed by Applicant Jacqueline Montoya on July 7, 2012, and the subsequent “Order
Probating Foreign Will and Appointing Independent Administrator” entered by this Court on August
7, 2012, cloud title to the trust assets that Intervenor has a responsibility to administer. Moreover,
the Order signed by this Court on August 7, 2012 admitting the foreign will of Marjorie T. Connell,
Deceased to probate in Texas is void for lack of subject matter jurisdiction, and must be set aside
for this reason.

II1.

This Petition in Intervention is timely filed. Intervenor was not personally served with
process in this proceeding and has never entered an appearance in this cause, and only recently
learned that an application to probate her mother’s will had been filed in Texas. At that time,
Intervenor was shocked to discover that this Court had been told by Applicant Jacqueline Montoya
that: “No child was ever born to or adopted by . . .” Marjorie T. Connell. (Paragraph 5, page 1,

“Application for Original Probate of Foreign Will and Issuance of Letters of Independent
Administration.”) Intervenor is the adopted daughter of Marjorie T. Connell, and a copy of the

decree of adoption dated November 24, 1976 is attached to this Petition as Exhibit “A.”

AA 0552



1V,

The “Application for Original Probate of Foreign Will and Issuance of Letters of Independent
Administration” filed by Applicant Jacqueline Montoya on July 7, 2012, alleges that this Court has
jurisdiction to admit the foreign will of Marjorie T. Connell to probate in Texas, although Marjorie
T. Connell was domiciled in Nevada, because “. . . the Decedent owned property in Texas upon
which her Will may operate .. .” and “. . . Decedent owned oil, gas and mineral interests located in
Upton County, Texas, of a probable value in excess of $100,000.00.” Petitioner would show that
Decedent Marjorie T. Connell individually owned no surface interests or oil, gas and mineral
interests in Upton County, Texas, at any time prior to her death, and that all such Upton County
properties were the separate property of her husband, W.N. Connell, and were conveyedto The W.N.
Connell and Marjorie T. Connell Living Trust, under the Trust Agreement dated May 18, 1972,
Copies of the relevant deeds are attached to this Petition as Exhibit “B.” Further, no Upton County
real property has ever been conveyed to the Trustee or Trustees of Trust No. 3, which is the only trust
affected by the foreign will of Marjorie T. Conne!lA now erroneously admitted to probate by this
Court. Because Decedent Marjorie T. Connell never owned oil and gas interests or any other real
property interests in Upton County, and because the power of appointment exercised by her will did
not affect title to oil and gas interests or other real property in Upton County, Texas, this Court has
no subject matter probate jurisdiction over the probate of the foreign will of Marjorie T. Connell,
Deceased.

V.

Lack of subject matter jurisdiction renders a judgment or order void, rather than merely
voidable, and such a judgment or order may be challenged either directly or collaterally. Subject
matter jurisdiction is never presumed to exist, and lack of subject matter jurisdiction cannot be

3
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waived. When a tnial court lacks subject matter jurisdiction, it has no discretion and must dismiss

the case that has been filed as a ministerial act.
WHEREFORE, PREMISES CONSIDERED, Intervenor respectfully prays that this Court
vacate its “Order Probating Foreign Will and Appointing Independent Administrator,” and dismiss

this litigation for lack of subject matter jurisdiction.

Respectfully submitted,

JOHNSTON & ASSOCIATES, P.C.
400 W. Illinois, Suite 1600

Midland, Texas 79701

P. O. Box 2890

Midland, Texas 79702-2890

(432) 683-8844

(432) 683-8855 - Fax

BY: m

Stanley E. C(y{awfo ) JrU
State Bar No. 05040500
Jeffrey M. Johnston

State Bar No. 10838480

ATTORNEYS FOR INTERVENOR,
ELEANOR AHERN F/K/A ELEANOR
MARGUERITE CONNELL HARTMAN
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CERTIFICATE OF SERVICE

I hereby certify that on this the day of July, 2013, I complied with TEX. R. Civ. P. 21
and 21a by mailing a copy of the above and foregoing instrument by certified mail, return receipt
requested, to:

Ms. Jacqueline Montoya

c/o Ms. Mary Lou Cassidy

STUBBEMAN, MCRAE, SEALY, LAUGHLIN & BROWDER, INC.
550 West Texas, Suite 800

Midland, Texas 79701

Ms. Kathryn Anne Bouvier
8461 Purple Sage Road
Middleton, Idaho 83644

27]{/‘;—-4% B

Stanley E. Cf;:(vf
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EXHIBIT N

Supplemental Motion To Dismiss For Lack Of Jurisdiction of Eleanor Ahern in the
Estate Of Marjorie T. Connell, Deceased, in the County Court of Upton County,

Texas, No. 1207-U1836-PRO
Page 59
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CAUSE NO. 12-07-U4237-OTH

ESTATE OF IN THE 112™ JUDICIAL

MARJORIE T. CONNELL, DISTRICT COURT OF

DECEASED

SLrs W U GN UO

UPTON COUNTY, TEXAS

SUPPLEMENTAL MOTION TO DISMISS
FOR LACK OF JURISDICTION

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COMES Eleanor Ahern, in her capacity as Successor Trustee of The W.N. Connell
and Marjorie T. Connell Living Trust, under the Trust Agreement dated May 18, 1972, and files and
serves this Supplemental Motion to Dismiss for Lack of Jurisdiction, respectfully showing as
follows:

I

This motion is filed in supplementation of the previous motion filed by this Movant to
dismiss and/or vacate the “Order Probating Foreign Will and Appointing Independent
Administrator” entered by this Court on or about August 7, 2012, for the additional reason that the
record of these proceedings affirmatively shows that the only citation issued and served in this cause
was issued in connection with the “Notice of Intention to Take the Deposition of Josefina C. Jones,”
and no citation that complied with Section 128 of the Texas Probate Code was ever issued or served
in this proceeding.

IL

According to the Court’s file in this cause, Jacqueline Montoya's “Application for Original
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Probate of Foreign Will and Issuance of Letters of Independent Administration” was filed on July
12,2012 at 2:55 p.m. Also onJuly 12,2012 at 2:55 p.m., counsel for Applicant Jacqueline Montoya
filed a “Notice of Intention to Take Deposition on Written Questions” of Josefina C. Jones, residing
in Las Vegas, Nevada, A citation to serve the deposition notice was issued on July 12,2012 at 3:15
p.m., and according to the sheriff’s return, was executed by posting on July 12, 2012 at 3:14 p.m.
No citation was issued or is in the file that gives notice that an application for probate has been filed,
the name of the applicant seeking to probate the will, the time when the application will be acted
upon, or notifying all persons interested in the probate that they might appear at that time to contest
the application, as required by Section 128 of the Texas Probate Code. Nor is there any sheriff’s
return in the file reflecting service of any citation issued with respect to the probate application itself.
III.

Section 88 of the Texas Probate Code requires that an applicant seeking to probate a will in
Texas must prove that citation has been served and returned in the manner and for the length of time
required by the Code. Absent proof of issuance and service of citation substantially in compliance
with the statute, no court may act upon any application for the probate of a will. Marrs v. Marquis,
927 8.W.2d 304, 306 (Tex. App. — El Paso 1996, no writ); Watson v. Dingler, 831 S.W.2d 834, 839
(Tex. App. — Houston [14™ Dist.] 1992, writ denied); Williams v. White, 105 S.W.2d 1105, 1106
(Tex. App. — Waco 1937, no writ). Even a defect as slight as failing to specify the name of the
county where citation is to be posted renders any judgment admitting the will to probate void. Green
v. White, 32 S.W.2d 488, 489-90 (Tex. Civ. App. — Waco 1930, no writ).

V.

Applicant Jacqueline Montoya completely failed to issue and serve citation with respect to

her application to admit the foreign will of Marjorie T. Connell to probate in Texas. Accordingly,

2
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the Court’s August 7, 2012 “Order Probating Foreign Will and Appointing Independent

Administrator” is void and must be dismissed and/or vacated and set aside.

WHEREFORE, PREMISES CONSIDERED, Eleanor Ahern, in her capacity as Successor

Trustee of the 1972 Living Trust of William N. Connell and Marjorie Connell, requests this Court

to vacate its August 7, 2012 order admitting the will of Marjorie Connell to probate in Texas because

this Court had no jurisdiction to enter that order, both because Decedent Marjorie Connell did not

own oil and gas interests in Upton County upon which her will might have operated, and because

citation was not served and returned as required by Sections 88 and 128 of the Texas Probate Code.

BY:

Respectfully submitted,

JOHNSTON & ASSOCIATES, P.C.

400 W. Hllinois, Suite 1600
Midland, Texas 79701

P. O. Box 2890

Midland, Texas 79702-2890
(432) 683-8844

(432) 683-8855 - Fax

Afwﬁ,f( 2 g aoford Do,

Stanleﬂ. Crawford(,j.lr. g
State Bar No. 05040500
Jeffrey M. Johnston

State Bar No. 10838480

ATTORNEYS FOR INTERVENOR,
ELEANOR AHERN F/K/A ELEANOR
MARGUERITE CONNELL HARTMAN
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CERTIFICATE OF SERVICE

I hereby certify that on this the 3 day of October, 2013, I complied with TEX. R. Civ. P.
21 and 21a by mailing a copy of the above and foregoing instrument by certified mail, return receipt
requested, to:

Ms. Mary Lou Cassidy

Mr. Sean Guerrero

STUBBEMAN, MCRAE, SEALY, LAUGHLIN & BROWDER, INC.
550 West Texas, Suite 800

Midland, Texas 79701

)é SN, W[C‘ubbfxf\'}él
Stanley E. Cfawford, Jr. s!.D < i
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THE RUSHFORTH FIRM, LTD. CLERK OF THE COURT

JOSEPH J. POWELL

State Bar No. 8875

P. O. Box 371655

Las Vegas, NV 89137-1655
Telephone (702) 255-4552

fax: (702) 255-4677

e-mail: probate@rushforthfirm.com
Attorneys for Jacqueline M. Montoya

DISTRICT COURT

CLARK COUNTY, NEVADA

In re the Matter of the

THE W.N. CONNELL and MARJORIE
T. CONNELL LIVING TRUST, dated
May 18, 1972

A non-testamentary trust. Case No.: P-09-066425-T
Department: 26 (Probate)

Sturman

Before Honorable Judge Gloria

RESPONSE TO OBJECTION OF TRUSTEE ELEANOR C. AHERN TO JACQUELINE M.

MONTOYA’S PETITION TO COMPEL TRUSTEE TO DISTRIBUTE ACCRUED INCOME AND

FUTURE INCOME RECEIVED FROM OIL, GAS, AND MINERALS AND DECLARATION OF

THE APPLICABILITY OF THE DOCTRINE OF LLACHES

Date of Hearing: January 14, 2013
Time of Hearing: 9:00 a. m.

JACQUELINE M. MONTOYA (“Jacqueline”), as both an individual and also in her
capacity as the trustee of the “MTC Living Trust” dated December 6, 1995, by and through
her counsel of record, JOSEPH J. POWELL, Esq., of THE RUSHFORTH FIRM, LTD.,

hereby respectfully Responds to the “Objection of Trustee Eleanor C. Ahern to Jacqueline

Page 1
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M. Montoya's Petition to Compel Trustee to Distribute Accrued Income and Future Income
Received From Oil, Gas, and Minerals and Declaration of the Applicability of the Doctrine
of Laches” (“Objection”), which has been filed by ELEANOR C. AHERN, also known as
Eleanor Marguerite Connell Hartman, in her capacity as the trustee of “The W.N. Connell
and Marjorie T. Connell Living Trust” (“Trust”), dated May 18, 1972, by and through her
counsel of record, JOHN R. MUGAN, Esq. and MICHAEL D. LUM, of the law firm of
JEFFREY BURR, LTD., on or about January 3, 2014. Jacqueline respectfully responds to
the Objection as follows:
A. OVERVIEW

If Ms. Ahern’s Objection is being understood properly, Ms. Ahern is declaring that
she has felt from the time of her father’s passing in 1979 to the present, now approximately
34 years, that she has been entitled to 100% of all of the income generated from all of the
oil, gas, and mineral leases related to the Texas property, but allowed others to receive 65%
of the proceeds and only took 35% with the thought that she could change this whenever
she felt like it, despite the reliance and pattern that occurred for nearly 34 years. Despite
her own property statement for purposes of divorce in which Ms. Ahern affirmatively
declared that she was entitled to only 35% of the proceeds, not 100%, Ms. Ahern declares
that at no time was Marjorie Connell, nor the beneficiaries of her Trust (the “MTC Living
Trust”), Jacqueline and her sister Kathryn, ever legally entitled to a red cent of those
income proceeds. Despite consulting with an attorney on the matter to understand her
rights under the Trust, Ms. Ahern intentionally chose to keep quiet and sleep on her rights
for the subsequent 29 years of Ms. Connell’s life, as well as approximately an additional 4

years following Ms. Connell’s death.

Page 2
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Ms. Ahern is claiming that she chose to stay silent out of good will and kindness, but
has now changed her mind after nearly 34 years. Atthe same time, Ms. Ahern refuses to
acknowledge that since she intentionally allowed monies to pass to which she was legally
entitled to, which is categorically and emphatically disputed by Jacqueline, and for which
there is no evidence supporting such notion, the distributions would constitute gifts to Ms.
Connell and then to Ms. Connell’s trust, the MTC Living Trust. As has been previously
stated in other pleadings, and which will be re-emphasized herein, there is no scenario in
which Ms. Ahern could have allowed these monies, that she claims that she has always
been legally entitled to, to pass to other individuals or entities without them being treated
as gifts. They were either gifts or they were not. There was and is no in between in this
regard.

Ms. Ahern has conclusively established by her admission that she failed to assert her
alleged rights, and in turn act on those rights, until nearly 34 years after the fact, which is
precisely the scenario in which the doctrine of laches is intended to apply. Therefore, for
the same logic and reason that the merits of a cause of action become irrelevant, and the
claimis barred due to the expiration of the applicable statute of limitations, there isno need
to look further at the issue in the present case. Ms. Ahern and her counsel knows the
realities of what has occurred and they are doing their best to divert this Court’s attention
as the actions and patterns of behavior that have occurred speak for themselves. Ms.
Ahern’s Objection represents nothing more than a desperate attempt to create a diversion
and smoke screen in hopes that she can turn off the spotlight that is shining brightly on her.
Despite the antics used by Ms. Ahern and her counsel, this Court must ensure that Ms.

Ahern’s actions do not go without reprimand.
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B. RESPONSES

B.1  Contained within the 41 pages of Ms. Ahern’s Objections, there is a
tremendous amount of misrepresentations and untruths, which amount to the blatant
attempt to assassinate Jacqueline’s character. Jacqueline has noill will toward her mother,
Ms. Ahern, despite what has happened, nor does Kathryn. For that reason, Jacqueline will
take the high ground Ms. Ahern is the grandmother to two boys on Jacqueline's side and
two boys on Kathryn's side. Itis because of their love for their mother, and the opportunity
for this family to once again be together that they refuse to engage in character
assassinations against Ms. Ahern. Both Jacqueline and Kathryn remember how close knit
this family was prior to Ms. Ahern's disappearance 19 months ago. The grandchildren are
without their grandmother and the daughters are without their mother. As such, the basis
of this Response is to discuss and analyze only the facts of what has transpired. Therefore,
even though it goes without saying, the lack of a response to each and every misstatement
made in the 41 page Objection should certainly not be taken as any type of admission by
Jacqueline, nor Kathryn, as to the accusations and lies that have been spewed. Lest Ms.
Ahern or her counsel forget, the actions taken by Ms. Ahern are the subject matter of this
proceeding, not Jacqueline. Ifthis Court specifically wishes for any baseless allegations not
otherwise specifically addressed herein to be refuted by Jacqueline, upon such request
Jacqueline will certainly address any concerns or desires for clarification that this Court
might have.

B.2  Based onthe above, this Response will address the misstatements in the order
that they have been raised by Ms. Ahern in her Objection.

Assertions by Ms. Ahern: Proper allocation of this disputed sixty-five percent
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(65%) interest would be accomplished by the execution of a deed by the successor trustee
conveying such interest to Trust No. 3, and would have been done usually no later than
nine (9) to twelve (12) months following the death of W.N. Connell.

(Page 10 of Objection)

If in fact the disputed sixty-five percent (65%) interest was to be allocated to Trust
No. 3 as alleged by Petitioner JACQUELINE M. MONTOYA, MARJORIET. CONNELL as
successor trustee was legally required to convey such interest via deed to the trustee of
Trust No. 3 and keep it separate from the assets of Trust No. 2.

(Page 11 of Objection)

Response: This assertion of the failure to divide the Texas property and the gas, oil,
and mineral rights related to the Texas property was previously raised by Ms. Ahern and
was responded to at length and in great detail in Jacqueline’s “Response to Motion to Refer
Contested Probate Matter to Master-Probate Commissioner per EDCR 4.16.

As stated in that pleading, the Trust expressly incorporated the power found under
NRS 163.385 which expressly allows a trustee to leave a property to remain legally
undivided between subtrusts and rather to allocate benefits from such undivided property
between subtrusts. Therefore, the fact that the Texas property went legally undivided at the
death of Mr. Connell was and is entirely inconsequential as it did not need to be actually
divided. Furthermore, if Ms. Ahern felt that it should have only been allocated to Trust No.
2 immediately, as is the basis of her entire, yet faulty, argument that all Texas property and
related rights belonged only to Trust No. 2, then she herself as a co-trustee could have and
should have taken such action at that time. Ms. Ahern took no such action, but rather
allowed the paper allocation of the income from the Texas property to be divided 35%/65%
as had been determined by the tax professionals who did the allocation in 1980 after Mr.

Connell’s death.

Assertion by Ms. Ahern: It is evident that MARJORIE understood that it was the
intent of W.N. CONNELL that his only child, ELEANOR, be entitled to the income from his
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sole and separate property consisting of all of the Upton County, Texas Oil rights during
ELEANOR'S lifetime as expressed in the TRUST agreement, and the Upton County, Texas
Oil rights were accordingly treated as an asset of Trust No. 2 and never deeded to Trust
I(\I{’(;g%s 11 and 12 of Objection)

Response: As previously addressed, there was no obligation for the trustees,
Marjorie and Ms. Ahern, to do a deed, or deeds, to legally title the Texas property between
the two subtrusts. Therefore, no inference from the lack of deeds to both Trust No. 2 and
Trust No. 3 is relevant or proper. What is relevant is the Texas estate tax return showing
the allocation between Ms. Ahern and Marjorie. Ms. Ahern apparently wants to dispute the
fact that this allocation was done and to claim that it was not binding because of the
references to Ms. Ahern and Marjorie personally and not to Trusts No. 2 or Trust No. 3.
Having no leg to stand on to argue that this allocation was not properly done, Ms. Ahern
has reduced her argument to one of form over substance. However, the “substance”, and
fact of the matter, is that the allocation that was represented on that return, which would
have been taken from the Form 706, was followed by both Ms. Ahern and Marjorie for 29
years and then approximately 4 years after that time period. As previously stated on
multiple occasions, Jacqueline has attempted to locate the Form 706, but unfortunately has
been unable to do so, the IRS has not retained a copy, and the preparer of the Form 706 has
indicated that due to the passage of time one was not kept. Therefore, the only evidence is
the Texas estate tax return and equally relevant Ms. Ahern’s own divorce paperwork. For
ease of reference, attached as Exhibit “A” and incorporated herein by this reference, is the
declaration of her assets for Ms. Ahern which was prepared for use for her 1984 divorce

proceeding. In the middle of that document, on the right hand side of the page, the

following statement is made:
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U/D 35% int in 2,300 acres near Midland Texas. Stepmother, who adopted Ellie
@ age 35, owns 65% under Trust she and Ellie’s father established

So not only does a tax return show the 65%/35% split, not only has 33 years of the
65%/35% split occurred, but in a document declaring her assets for purposes of divorce,
Ms. Ahern declares the right to only 35% of the income, not 100%. For Ms. Ahern to claim
after 34 years, and after every previous indication and pattern of conduct that she gave to
relevant parties that she was entitled to only 35% of the Texas land and proceeds, that she
really has always been entitled to 100% of the income is entirely disingenuous.
Furthermore, Ms. Ahern being entitled to 100% of the income is entirely untrue, as has
been well documented in the previous pleadings of Jacqueline. Just as any plaintiff has the
obligation to speak up in a timely manner if they feel that their rights have been violated,
Ms. Ahern cannot be allowed to change the status quo some 34 years later, even assuming
arguendo that she was rightfully entitled to 100% of the proceeds, which is categorically
denied by Jacqueline and established by all uncontroverted evidence.

As to the alleged intent of Mr. Connell desiring for Ms. Ahern to keep all of the
income generated from the Texas property, this must certainly explain why the Trust does
not contain a simple sentence stating exactly this intent and instead states, in reference to
Trust No. 2, that:

“In the event any of the real property located in Upton County, Texas, as listed

on the original Schedule "A” attached hereto, forms a part of the corpus of this

Trust, the Residual Beneficiary shall be paid an additional payment from the

income received from the Decedent's half of the community property, which forms

a part of the corpus of this Trust, equal to all of the income received by this Trust

from the real property located in Upton County, Texas.” (Emphasis added)

Clearly when one wants to make an iron clad declaration, it is not common, nor rational,

that they use caveats such as “if” or “in the event”. These are intended to be conditional
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clauses, not mandates. Ms. Ahernis sadly mistaken about what the Trust language actually
states. Nothing whatsoever found in the Trust requires that all of the Texas property and
the resulting income belongs to Trust No. 2. As discussed ad nauseam in the prior
pleadings from Jacqueline, Trust No. 3 was expressly declared to function as a marital trust
and hold a sufficient amount of assets that would otherwise severely reduce those assets
that would otherwise be subject to estate tax. Section Third of the Trust, titled Marital
Deduction, unequivocally provides, in pertinent part, that:

The Trustee shall allocate to Trust No. 3 from the Decedent's separate
property the fractional share of the said assets which is equal to the maximum
marital deduction allowed for federal estate tax purposes. . .. .. [ Emphasis added].
Therefore, this farce that all of Mr. Connell’s separate property was to belong to Trust No.
2 is absurdly raised by Ms. Ahern as it is in direct contrast to the actual terms of the Trust
instrument. Ms. Ahern is entirely incorrect in her assertion that Trust No. 2 mandated that
it hold all of the Texas property, but apparently refuses to accept the plain language that
was used.

Obviously, the determination was made to have 65% of the Texas property and the
accompanying oil, gas, and mineral rights therefrom, belong to Trust No. 3. As repeatedly
stated, if Ms. Ahern felt that this was improperly done, then she, in her capacity as a co-
trustee, could have taken appropriate action to correct this. She did not and affirmatively
admits that she let this allocation remain unchanged for 33 years. The reasoning as to why
she failed to take the action is irrelevant. Ms. Ahern by her own admission consulted with
an attorney and took no action. Just as the homeowner who takes no action about

encroachment onto their property or the party who feels that an agreement has been

breached to their detriment is subject to, the law requires action to seek redress within a
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reasonable time or these alleged rights are lost. It is not necessary to go into further
discussion about the purpose of statute of limitations or the doctrine of laches as the public
policy for these concepts are self evident.

Assertion by Ms. Ahern: The 2009 PETITION was filed with this Court on August
17, 2009. In essence, the action was initiated and driven by Petitioner JACQUELINE M.
MONTOYA and her attorney, DAVID A. STRAUS, Esquire, and primarily was for the
benefit of JACQUELINE M. MONTOYA and her sister, KATHRYN A. BOUVIER. (Page 19
of Objection)

Response: Also, as addressed ad nauseam in prior pleadings, it is entirely
nonsensical to suggest that Jacqueline and Kathryn would want to have a declaration in
place that Ms. Ahern was entitled to 100% of the Texas property income when they were
receiving, through their interests in the MTC Living Trust, 65% of such income. What
rational reason would someone choose to give up income rights? Further, how would
giving up 65% of such income be primarily for Jacqueline's and Kathryn's benefit, as
claimed by Ms. Ahern. If Jacqueline and Kathryn wanted to give up their income rights as
Ms. Ahern thought this 2009 Petition was accomplishing, then why exactly did Ms. Ahern
continue to allowthem toreceive, and why in turn did they continue to accept, distributions
of 65% for nearly 4 years after the Order was entered? Why too did Jacqueline send an e-
mail to Attorney Straus after her initial review of the 2009 Petition and state, in pertinent
part, that “I thought the goal was to make sure that the 1979 Trust was clear so that my
mom could not give away her 1/3 interest to anyone other than my sister and I”?

Along these same lines, has Jacqueline and Kathryn now supposedly had a change
of heart and decided that they really did want their 65% interest through the MTC Living

Trust? As can be seen, Ms. Ahern’s assertion behind what the 2009 Petition was intended

to accomplish and did actually accomplish is entirely inconsistent with reality and clearly
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shows the lengths to which Ms. Ahern is desperate to make blatant misrepresentations to
this Court.

Assertion by Ms. Ahern: When W.N. CONNELL passed away, MARJORIE T.
CONNELL, as the surviving Trustor and Trustee of the TRUST, began paying herself
sixty-five percent (65%) of the Upton County, Texas Oil right income. ELEANOR
consulted an attorney and was advised that although ELEANOR was entitled to all
of the Upton County, Texas, Oil right income, if she asserted her rights to all of the income
against MARJORIE at that time it would in all likelihood result in MARJORIE
disinheriting ELEANOR when MARJORIE died. The advice essentially was to take less
now soyou could inherit allof MARJORIE's estate later. Although ELEANOR knewthat
she (ELEANOR) was entitled to one hundred (100%) of the Upton County, Texas, oil
income, she consented to MARJORIE receiving the sixty-five percent (65%). The advice
of the attorney and ELEANOR’s love and respect for, and appreciation of, MARJORIE T.
CONNELL, as her mother, lead to her acquiescence. (Emphasis added) (Pages 24 and
25 of Objection)

However, this allowance was in the sole and absolute discretion of ELEANOR, and
was subject to unilateral change or revocation in the future on ELEANOR’s part due to her
legal right to all of the income during her lifetime. (Page 25 of Objection)

Response: This conduct of Ms. Ahern is precisely the type of conduct to which the
doctrine of laches is intended to apply. While Jacqueline and Kathryn do not admit in any
way that Ms. Ahern is or was entitled to 100% of the income, assuming arguendo that Ms.
Ahern had legal rights that would entitle her to 100% of the income, the doctrine of laches
prevents her from asserting such claim at this point, more than 33 years after the split of
the Trust. Ms. Ahern took no action to enforce her supposed rights and instead allowed the
65%/35% distribution pattern to remain in effect for over 33 years. Ms. Ahern had a legal
consultation, received legal advice, and understood her perceived legal rights, but still she
chose to do nothing to enforce her perceived rights. Ms. Ahern has unquestionably slept
on her rights and this is precisely why the doctrine of laches must be applied here. A person

must not sleep on their legal rights. If a person does sleep on their legal rights, they are

required to accept the status quo after the expiration of an reasonable amount of time. 33
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years is certainly not a reasonable amount of time to allow to expire. Ms. Ahern accepted
the status quo for over 33 years and has to live with it, even assuming arguendo that legally
she was always entitled to receive all 100% of the income which is vehemently denied as
being accurate. Furthermore, as shown, Ms. Ahern represented on her statement of assets
for her divorcein 1984, alegal proceeding requiring the communication and representation
of accurate facts, that she had a 35% interest, not a 100% income interest.

Assertion by Ms. Ahern: Also the arrangement was that since MARJORIE was in
fact receiving sixty-five percent (65%) of the income, MARJORIE would pay the income
tax attributable to the income she received or her share would be charged the same, which
was done. ELEANOR accordingly did not file any gift tax returns since if the monies had
been considered a gift, MARJORIE would not have been paying the tax thereon. (Page 25
of Objection)

Response: The absurdity of this notion is truly beyond comprehension. Ms. Ahern
cannot have it both ways. Either she was making a gift by allowing the income that she
claims that she was rightfully entitled to pass to Marjorie or she was not legally entitled to
it in the first place. If Ms. Ahern was entitled to it, but did not file a gift tax return, then she
was in violation of the internal revenue code. The fact that Marjorie paid the taxes on the
income herself, and Ms. Ahern did not, is entirely irrelevant as to whether these would have
been gifts or not. If anything, it fully supports the fact that Marjorie was herself paying
taxes on income that she received from the Trust as a beneficiary and was obligated to pay
in such capacity. Notwithstanding this last point, and returning to Ms. Ahern’s logic, if Ms.
Ahern had also paid the tax on the income that she supposedly allowed Marjorie to have,
but which Marjorie was not legally entitled to receive, this would have been an additional

gift on top of the gift of income.

The following passage is taken directly from www.irs.gov:
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The gift tax is a tax on the transfer of property by one individual to another while
receiving nothing, or less than full value, in return. The tax applies whether the
donor intends the transfer to be a gift or not.

The gift tax applies to the transfer by gift of any property. You make a gift if you

give property (including money), or the use of or income _from property, without

expecting to receive something of at least equal value in return. If you sell
something at less than its full value or if you make an interest-free or
reduced-interest loan, you may be making a gift.

Just as if Ms. Ahern owned a second residence and allowed Marjorie to live in the
home rent free, Ms. Ahern would be making a taxable gift to Marjorie. As stated in the
passage, whether or not Ms. Ahern understood the law and did not realize that her actions
created a gift is irrelevant in determining whether it would be a gift for which she would be
responsible to pay gift tax on, via the filing of returns. As previously stated in other
pleadings, if Ms. Ahern insists that she was entitled to 100% of the income, but allowed 65%
of it to go to Marjorie and then to Marjorie’s Trust, then she has a tremendous gift tax
obligation that is due and owing to the IRS.

Assuming arguendo that Ms. Ahern did in fact own 100% of the income, then 100%
of the income would be included in her gross income. Pursuant to Internal Revenue Code
(“IRC”) 61(a)(15), “gross income” means all income from whatever source derived,
including (but not limited to) the following items:

(15) Income from an interest in an estate or trust.

Therefore, 100% of the Trust income that Ms. Ahern “allowed” Marjorie to have, and then
to Jacqueline and Kathryn, through the MTC Living Trust, would also be included in Ms.
Ahern’s taxable income because taxable income is gross income less deductions. There

would be no deduction allowed to Ms. Ahern for gifting the property to Marjorie. As

provided in IRC 63(a) “In general Except as provided in subsection (b), for purposes of this
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subtitle, the term "taxable income” means gross income minus the deductions allowed by
this chapter (other than the standard deduction)”.

Helvering v. Horst, 311 U.S. 112 (1940), is the main U.S. Supreme Court case on
"assignment of income.”" As stated by Ms. Ahern, her argument is that as she assigned the
income to Marjorie, then Marjorie was obligated to pay the tax. This is entirely incorrect
and contrary to the law on the subject. As stated by the U.S. Supreme Court in Helvering,
“The power to dispose of income is the equivalent of ownership of it. The exercise of that
power to procure the payment of income to another is the enjoyment and hence the
realization of the income by him who exercises it.” 311 U.S. 112 at 118. Essentially, a
transfer of income without transferring the underlying asset results in an income tax
liability to the transferor who transfers the income.

As stated, Ms. Ahern cannot have it both ways. The reality is that Ms. Ahern was not
entitled to 100% of the income and the allocation was not improperly done, and this
explains why gift tax returns were not filed on her behalf by her tax representatives. Simply
put, Ms. Ahernreceived the 35% that she was entitled to and Marjorie received the 65% that
she was entitled to, and each was responsible for the payments of taxes on their own
income.

Assertion by Ms. Ahern: ELEANOR, who had grown accustom to receiving only

thirty-five percent (35%) of the Upton County, Texas Oil right income, allowed her two
daughters, Petitioner, JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER, to
receive the income from the sixty-five percent (65%) interest that MARJORIE T.
CONNELL had been receiving. This allowance was again in the sole and absolute
discretion of ELEANOR, and was subject to unilateral change or revocation in the future
on ELEANOR’s part. ELEANOR did not need the money and she took joy and pride in
helping her daughters and making their lives, and the lives of her grandchildren, better.
(Page 26 of Objection)

Response: So what Ms. Ahern is once again saying is that she created a reliance on
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the part of her daughters that the MTC Trust was entitled to 65% of the income and never
spoke up to assert that she was entitled to all 100% of the income. Furthermore, as
discussed above, if the 2009 Order did what Ms. Ahern claims it did, then why exactly were
Jacqueline and Kathryn continuing to receive income that they supposedly did not want?
Also, why again did Jacqueline reference her mother’s interest in the Trust being 1/3 in her
e-mail to Attorney Straus? Ms. Ahern’s assertions are entirely baseless and unsupported
by any evidence.

Assertion by Ms. Ahern: It is undisputed that at the time of the her death, the Upton
County, Texas, Oil rights were not titled in the name of MARJORIE T. CONNELL butwere
titled in the name of the TRUST.

(Page 30 of Objection)

The Texas probate proceeding was in fact an effort by Petitioner JACQUELINE M.

MONTOYA to have the Last Will And Testament admitted to probate and the time pass
for challenging the validity of the terms of the Will, all unbeknownst to ELEANOR.
(Page 31 of Objection)

Response: It is not disputed that there was not a formal division of the Texas
property following the death of Marjorie. In turn, it is further not disputed that because
there was not a formal division reflecting the 33 year pattern of the 65%/35% split that the
only name appearing as the party in the negotiations with the oil, gas, and mineral rights
was the Trust, and not also the MTC Living Trust. These facts have no relevance to the
matter. As discussed extensively in prior pleadings and above, the controlling fact here is
that a 35%/65% split was done for purposes of tax allocation/reduction/deferment, as
mandated by the terms of the Trust, and that pattern was followed for the last 33 years by
Ms. Ahern, including after the leases were negotiated and signed. The failure to have the

formal division done is not relevant to the legal rights of the MTC Living Trust, which has

been filing income tax returns on the 65% that it has received since Marjorie’s passing.
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The Texas probate for Marjorie was instituted for the purpose of completing the
formal titling of the Texas property so that deeds reflecting the division between the two
trusts, meaning the MTC Living Trust and Trust No. 2, were prepared. Now that this action
has been attempted to be taken, Ms. Ahern is attempting to block it. In other words, Ms.
Ahern is insinuating that it should have been done earlier, but yet when Jacqueline is
attempting to take this action, Ms. Ahern argues that she should not be doing that either.
In essence, like the gift discussion, Ms. Ahern wants to have it both ways which is not
possible. Ms. Ahern continues to emphasize that there was bad faith on the part of
Jacqueline in instituting the Texas probate for Marjorie, when in reality there was none.
Once again, Ms. Ahern is attempting to deflect the spotlight from herself and her actions.

Assertion by Ms. Ahern: ..... it is very likely that Petitioner JACQUELINE M.
MONTOYA has somehow spent her entire inheritance from MARJORIE T. CONNELL of
approximately Two Million Three Hundred Two Thousand Five Hundred Dollars ($2,302,
500.00) in only four (4) years.

These excessive spending habits will likely result in the immediate consumption of
any distribution made to Petitioner JACQUELINE M. MONTOYA .. .......

(Page 34 of Objection)

Response: Clearly the persistent inflammatory comments found in the Objection are
a conscious tactic by Ms. Ahern, in a desperate attempt, to distract this Court’s attention.
The fact of the matter is that the current wealth of Jacqueline, nor Kathryn, is irrelevant.
What is relevant is that Ms. Ahern abruptly and without warning decided that she would
no longer allow the 65% distribution of income to flow through the Trust to the MTC Living
Trust, and there was no time for Jacqueline to seek the Court’s protection prior to the action

being taken by Ms. Ahern.

As any injunction is intended to do, Jacqueline merely seeks to have the status quo
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returned, and damage mitigated, until such time as this Court makes the determination that
Ms. Ahern’s actions have been inappropriate and that there was no justification in taking
the improper action that she did. For Ms. Ahern to assert that it is Jacqueline that has
unclean hands is completely absurd since Ms. Ahern is the person responsible for the harm
that has occurred, and in turn the reason for this proceeding, since she chose to violate the
legal rights of Jacqueline and Kathryn without warning.
C. CONCLUSION
JACQUELINE M. MONTOYA hereby prays that this Court dismiss and deny Ms.
Ahern’s “Motion to Dismiss Petition for Declaratory Judgment Regarding Limited Interest
of Trust Assets Pursuant to NRS 30.040, NRS 153.031(e), and NRS 164.033(1)(a) for
Failure to State a Claim Upon Which Relief Can Be Granted Per NRCP 12(b)(5)” in its
entirety and in turn grant the relief sought in the “Petition to Compel Trustee to Distribute
Accrued Income and Future Income Received from Oil, Gas, and Mineral Leases and
Declaration of the Applicability of the Doctrine of Laches” and the “Petition for Declaratory
Judgment Regarding Limited Interest of Trust Assets pursuant to NRS 30.040, NRS
153.031(1)(E), and NRS 164.033(1)(A)” in its entirety.
Respectfully submitted,

THE RUSHFORTH FIRM, LTD.

s “’"_‘:ﬁ""““‘“‘-’s
£, N

AN
U

JOSEPH J. POWELL

State Bar No. 8875
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P-09-066425-T In the Matter of the Trust of:
The W.N. Connell and Marjorie T. Connell Living Trust, dtd May 18, 1972

January 14, 2014 9:00 AM All Pending Motions

HEARD BY: Sturman, Gloria COURTROOM: RJC Courtroom 03H
COURT CLERK: Linda Denman COURT RECORDER: Kerry Esparza

PARTIES:

John Mugan, Attorney for Trustee Eleanor Ahern
Joseph Powell, Attorney for Beneficiary Montoya

JOURNAL ENTRIES ‘

HEARING ON MOTION TO DISMISS PETITION FOR DECLARATORY JUDGMENT
REGARDING LIMITED INTEREST OF TRUST ASSETS PURSUANT TO NRS 30.040, NRS
153.031(1)(e), and NRS 164.033(1)(A) FOR FAILURE TO STATE A CLAIM UPON WHICH RELIEF
CAN BE GRANTED PER NRCP 12(B){5) . . ... Argument by counsel as to claims preclusion and
whether the elements had been met since the matter was brought before the Court in 2009 on a
reformation and clarification as to the beneficiaries in the event of petitioner's death. COURT
STATED ITS FINDINGS that the elements for claim preclusion have not been met since there is no
way to anticipate that four years later the trustee would change the distribution for those issues to

have been raised in 2009. COURT ORDERED Motion to Dismiss DENIED.

HEARING ON PETITION TO COMPEL TRUSTEE TO DISTRIBUTE ACCRUED INCOME AND
FUTURE INCOME RECEIVED FROM OIL, GAS, AND MINERAL LEASES AND
DECLARATION OF THE APPLICABILITY OF THE DOCTRINE OF LACHES . . . .. Counsel
argued the Court's previous ruling that granted Trustee Ahern the 35% income from the Texas oil
and gas leases and the 65% income in dispute to be held until a hearing could be held, the effect of
spoliation and Doctrine of Laches on Trustee Ahern's change of distribution, and irreparable
harm/success on the merits as to all parties. Upon inquiry of the Court as to bringing this petition
now, Mr. Powell stated he felt the issues raised could be dealt with today which would make the
upcoming evidentiary hearing unnecessary. COURT STATED ITS FINDINGS that sworn testimony
needed to be heard since the facts of distribution from the original trust are in dispute and to decide it

Laches is applicable. COURT ORDERED Petition to Compel DENIED WITHOUT PREJUDICE.
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TUESDAY, JANUARY 14, 2014 AT 9:0Z2 A.M.

THE COURT: Peter 9066425.

MR. POWELL: Good morning, Your Honor. Joey Powell
appearing on behalf of Jacgqueline Montoyva.

MR. MUGAN: Good morning, Your Honor. John Mugan on
behalf of Eleanor Ahern.

MR. LUM: Good morning, Your Honor. Michael Lum bar
number 12997 on behalf of Eleanor Ahern.

THE COURT: Okay. We have two motions. The first one 1is
a motion to dismiss the debt for relief action and the second
one 1s a hearing to compel distributions. So we'll take the
motion to dismiss first.

MR. MUGAN: If 1t pleases the Court, I presume that
you've had an opportunity to review the motion. BRasically
claim preclusion and there's three things that are required.
The parties or their privies are the same. The final judgment
in the first action 1s valid. And most importantly the
subsequent action 1s based on the same claims or any part of
them that were or could have been brought in the first case.

It's undisputed there's two cases involved. A 2009
case, which involved the trust, specifically trust number two,
reformation construction action. Basically construed the
document, said who the residuary beneficiaries are when my
client died. And there's no gquestion that the privies and

parties are the same as in this action. There's no question
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that the judgment i1is valid. There's an order entered. Notice

of entry back in 2009. Appeal time et cetera 1s long past.

Probably the most important one 1s that number

three, that the claims could have been brought in the first

case. Opposing counsel cited the Tarkanian (phonetic) case as

saying that the same claims have to be included in both

actions. The Tarkanian case was back 1in '94, Five Star

Capital Crop which we cited a 2008 case changed that. And

basically said that it's broadened to include all claims which
could have been brought in the first action.
And there's no question that the claims -- I mean,

we're dealing with the same thing. Trust number -- the trust,

trust number two, the rights thereunder. Also I don't think

there's any question that we're dealing
rights. If you look at the pleading in

01l assets in trust number two and says

wlith the same o1l

2009 1t refers to the

that there's an

appraisal being done. And 1t estimates the value at 700,000.
As we set out in our pleading Jackie, the
Petitioner, did in fact have an appraisal done. It came back

at $716,000 and

1t was for all of the o0il assets not jJust 35

percent of them.

And so arguably not only do we have claim preclusion
we also have issue preclusion because we're basically dealing
The rights of the parties under

with the exact same thing.

trust number two.
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And so our belief is that claim preclusion 1is
applicable. And accordingly this action needs to be
dismissed. In the alternative we even think issue preclusion
1s applicable because of what I stated.

Thank vyou, Your Honor.

THE COURT: Okay.

MR. POWELL: Your Honor, as we discussed the last time
the 2009 petition 1s a reformation petition. It dealt with
basically in essence a couple of basically two major issues.
That was the succession of who the residuary beneficiaries
were of trust number two and then also as well who was goilng
to be the successor trustee of that.

If you've read the petition in 2009 and the order
that was in 2009, that's the substantive part of what is going
on. In fact, the petition even states these issues didn't
come up with trust number three, they're only related to trust
number two, but we can see what was done i1n trust number three
in terms of final distribution, who would be the trustees. We
didn't have that same matching language in trust two. So we
need to solve that issue.

Arguably was 1t critical that the 2009 petition was
brought? I would say probably not just because you could
glean from trust number three what the intent was. It was
more of a clarification petition just so there weren't issues

down the road. That's what the 2009 petition did.
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THE COURT: So the fact that at the same time that trust
three was being litigated that your clients didn't seek to
also litigate the 1ssue with respect to trust number two
doesn't preclude them from now doing so?

MR. POWELL: Well, correct, exactly. And there were no
issues with trust number three. Trust number three was
basically what we refer to as the survivor's trust. But
because of the timeframe in which it was done 1t also included
essentially marital trust as well. So 1t was a marital trust
along with a survivor's trust. In which Mrs. Connell as the
surviving trustor had the ability to freely amend that trust.
She also had the ability to do a -- exercise a power of
appointment, which she did.

And so at the time there was -- the relevance of
trust number three was not 1n question. That had already been
in exercise of power of appointment to her individual trust
that she setup the MTC living trust.

So this petition, this reformation petition was not
a declaration of rights in terms of current rights. What it
was, was to have clarification at the time that Ms. Ahern
passed was the 1ssue here, so that there wasn't any confusion.
Her children, my client and her sister were deemed to be the
residuary beneficiaries and also as well the successor
trustees.

So that was the extent of what that petition did.
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Again, 1f you look at what the prayer was in that petition, 1if
you look what the accompanying order said, that's what it did.
And 1n thelr petition and 1in subsequent petitions as well 1in
their arguments they essentially said that -- really that my
client and her sister were behind that petition. Even though
Ms. Ahern had her own counsel. Even though the petition was
discussed with her own counsel, somehow my clients were behind
that.

So which again, begs the logical gquestion --

THE COURT: ©So you're contesting that the 1ssue that it
seems Mr. Mugan 1s focused on 1s the same 1ssues were could
have been filed, but it's your position that there -- it
wasn't necessarily the same parties, 1t wasn't necessarily a
final judgment as to the issues that are at issue here?

MR. POWELL: Correct, correct. It wasn't even an issue
at that point because there was a 65/35 split of this income.
And again, 1t continued for nearly four years after the order
was entered. Which again begs the question is, 1f that was
the point of what the order was, was this declaration of
rights, why exactly 1s the status quo being followed for an
additional four years after that fact?

The fact of the matter i1is it wasn't a declaration of
rights as to Ms. Ahern. It wasn't a declaration of rights as
to the issue that's now present which is the 65/35 split. It

was a clarification as to what would happen at Ms. Ahern's
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death. And what 1t was, was that my client and her sister
were to be the residuary beneficiaries as basically was

gleaned from and was consistent with the way that trust three

read. Trust three ultimately wound up being different because
1t -- exercise the power of appointment so.

THE COURT: All right, thank you.

MR. POWELL: Yeah.

THE COURT: Anything else, Mr. Mugan?

MR. MUGAN: Yes, thank you, Your Honor. We're not

arguing 1ssue preclusion. Issue preclusion, the claims have

to be identical. We're arguing claim preclusion.

THE COURT: Right.
MR. MUGAN: Which 1s much, much broader and much more
expansive. There doesn't have to be a final judgment on the

specific issue 1n the first case under Nevada law claim

preclusion. You don't need a final judgment. Alls [sic] you

need 1s that the claims,

or any part of them 1n the first case

-— 1n the second case,

the first case.

excuse me, could have been brought in

And there's no question it could have been

brought in the first case.

And this argument about trust

number three and trust number two.
I believe it's very, very important when you look at

the pleadings in the first case they refer to the o0il assets.

I repeat myself and I apologize.

And agailn, They reference an

appraisal being done.

And it's 1n the approximate amount of
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$700,000.

And it's undisputed that there was an appraisal done
by his client in 2009 that included all of the 01l rights; not
35 percent. So all of the o0il rights were included in trust
number two. And that's what we were talking about in the
first case. And even 1f we weren't you don't need a final
judgment on the issue. Under claim preclusion it's just a
claim that could have been brought in the first action. It's

very, very broad and expansive the Nevada position under Five

Star.
Thank vyou.

THE COURT: Okay. I'm not understanding that there
shouldn't -- there doesn't have to be a wvalid final judgment.
I think that that is an essential issue. Sit back down, Mr.
Powell. You don't get to talk again.

MR. POWELL: SOrry.

THE COURT: The same parties or their privies are
involved in both cases. A valid final judgment has been
entered and the subsequent action is based on the same claims
or any part of them could have been brought in the first case.
That's to me, I don't see that it meets any of those elements.
I don't think it's the same parties. We have a judgment on
something that's entirely different than what's involved here.

I guess you could have litigated at the same time,

but 1t -- not to the extent that I feel that they're precluded
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from litigating 1t now. I mean, 1t was an entirely different
and I think somewhat I guess a previous issue that was
reasonably litigated when it was litigated. But there's
nothing to indicate that vou would need to litigate this issue
because nobody knew that four vears in the future the trustee
was golng to change how she's making distributions. I mean,
nobody could have anticipated that. So how would you litigate
it?

To me it just doesn't seem that it's an issue that
should be precluded from being litigated at this time. So I'm
going to deny the motion to dismiss the declaratory relief
petition.

Then we have the second i1ssue which 1s the -- this
is now your turn, Mr. Powell.

MR. POWELL: Okay.

THE COURT: Which 1s the i1ssue of whether distributions
should be made.

MR. POWELL: Your Honor, as 1s poilnted out, we have a 33
vear, we're now 1in year 34, status quo distribution of 65/35.
That 1s going back to the way that the trust was initially
allocated between trust two and trust three 1in approximately
1980. That the -- Mr. Connell died I think in December of
'79. So returns were done in '80.

From '80 on we had a situation where Mrs. Connell as

the surviving trustor received 65 percent of this o0il gas
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mineral i1ncome.

1980 as well Ms.

And Ms.

10

Ahern received 35 percent. Also 1in

Ahern became a co-trustee of the trust as

So 1t was Ms. Ahern and

well,

which 1s a significant fact.

Ms. Connell as trustees.

-— or 29

THE

MR.

THE

COURT:

POWELL:

COURT:

These returns were done. And for 34

Okay.
Yegs?

But didn't we already litigate or argue the

whole i1ssue of whether there

-- we should maintain the status

quo, or they should be reinstated? And didn't we already rule
on that? And 1sn't that what we're having the trial for in a
month or so?

MR. POWELL: I —-

THE COURT: What's the change? In other words --

MR. POWELL: Well --

THE COURT: -- why would we change -- six weeks before
the trial --

MR. POWELL: Sure, I understand.

THE COURT: -- why would we change and say no. Now we've

got too many distributions here?

MR. POWELL: Well --

THE COURT: What's the change, or why would I change that

previous status quo that you've established?

MR. POWELL: Well, one, the issue previous was that we

had not petitioned for relief to reinstate that status quo
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until such time as a final determination was made. So that's
one 1issue. Secondary 1ssue was 1t was argued that the -- we
hadn't made the argument supposedly about laches. We feel
like the hearing in six weeks does not need to occur. That
the doctrine of laches must apply here.

We also have as well, we have a clear declaration
from Ms. Ahern that she was aware at the time that supposedly
she had these rights but she claims she consulted with an
attorney who told her that she had these rights. She then
decided that I guess apparently on the advice of the attorney
she may not want to actually enforce these rights because she
might be better off simply waiting for -- she might be better
not upsetting Ms. Connell for fear that she might get
disinherited from Ms. Connell's estate plan.

In fact, the language that's actually used in her
response 1s that she acquiesced. We believe the doctrine of
laches applies here and makes all of this case irrelevant 1in
terms of needing to proceed forward. The doctrine of laches
1s supposed to prevent somebody from sleeping on their rights.
And then in this case 33 years down the road arguing that they
have rights, they have enforceable rights and they have
Justification for doing what they did.

THE COURT: So you're not just seeking to have the
distributions reinstated in anticipation of the outcome of the

ultimate hearing. You're saying there's no need to have that
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hearing?
MR. POWELL: There's no need to have that hearing because

the doctrine of laches 1s applicable here. The Kuni case as

-- at which seems to be the landmark case for doctrine of
laches, that was a 22 year period of sleeping on one's rights.
This 1s again, we're 1n year 34 now. This 1s the first time
again that there's been this assertion that no. I always had
this hundred percent right to the income, not the 35 percent
income that I was taking for 29 years of Ms. Connell's life
and then four years subsequent to that.

SO we believe as we've outlined the doctrine of
laches 1s applicable here and needs to be enforced.

Now we don't need to even -- just like a statute of
limitations issue, we don't need to get into the substantive
arguments because the doctrine of laches has to apply. Even
assuming arguendo that she does have this right. She slept on
it for 33, 34 year snow. And this i1s not behavior that should
be rewarded. Especially in this court, a court of equity.

And again, like I said, we have the Kuni case that

spells out. And I'm assuming you'wve seen the quotes that are
in there. They're pretty clear. That when you have an 1issue
like we have here where Ms. Connell's already deceased. So we
have a -- we can't also locate the 706 because the IRS hasn't
retained a copy. The preparer of the 706 hasn't retained a

copy. We have spoliation of evidence.
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So we are at a severe disadvantage for being able to
rebut the assertions that Ms. Ahern i1s making other than what
we've already provided, which is --

THE COURT: If there's spoliation of evidence it wouldn't
have been by Ms. Ahern. I mean, it's just a lapse of time.
It's not something that she --

MR. POWELL: Well, Miss -- 1f -- well, my point 1s 1f Ms.
Ahern had brought this in a timely manner, and specifically if
she had brought this when Ms. Connell had the ability to
rebut --

THE COURT: Doesn't that get back to this whole point of
claim preclusion then? Why didn't we litigate this four vyears
ago’?

MR. POWELL: Exactly. Why did no -- 1t wasn't raised
four years ago. There was still 65/35 four years ago.

THE COURT: Right.

MR. POWELL: There was 65/35 up until June. Then the
plug 1s pulled by Ms. Ahern who says, I've always been
entitled to a hundred percent of it. I jJust never told any of
you apparently that I felt this way and had these rights.

I mean, this 1s analogous to agaln, a homeowner who
says, you're encroaching on my property by 30 feet. I've
known for 30 years but I'm telling you now. Well, too late.

THE COURT: You're about to talk me into reconsidering my

-- Mr. Mugan's motion. Because what you're saying basically
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1s that we should have known this and it should have all been
litigated when Ms. Connell was still alive. And vyou know, Ms.
Ahern didn't tell us and so, you know, 1t should have been
litigated four years ago. You know --

MR. POWELL: But I'm not sure how that would be on my
client's burden when Ms. Ahern i1s the trustee and Ms. Ahern 1s
still doing a 65/35 split that whole time.

THE COURT: Okay. So 1it's her fault that i1t didn't --

MR. POWELL: How can my client anticipate --

THE COURT: -- we didn't get litigate -- this didn't get
litigated nine years ago when maybe I don't know if Ms.
Connell was competent to -- I don't know what condition she
was 1n at the end of her life.

MR. POWELL: Oh, well, she was still -- but my point
being 1s 1f you're going to make an argument of saying, you're
not entitled to the 65 percent; I was always entitled to 1it.
Why was this not done during Mrs. Connell's lifetime so Ms.
Connell could have responded to 1it? Ms. Connell was a trustee
as well.,

THE COURT: Right.

MR. POWELL: Not just a beneficiary. Agaln, they were --
since 1980 they were both co-trustees.

THE COURT: Uh-huh.

MR. POWELL: So again, Ms. Ahern's point i1s since day one

I was always entitled to a hundred percent of the income. Ms.
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Connell was never entitled to a red cent. And then following
her passing Jacgueline and her sister were never entitled to
that.

So again, we have a situation where somebody is
raising an argument that nobody's aware of existed until June
essentially when the --

THE COURT: And so she should now be foreclosed from
ralsing 1t just because while her step -- her I guess adopted
mother, step-mother was living she let her have the 65
percent.

MR. POWELL: Uh-huh, supposedly.

THE COURT: Now she should be precluded --

MR. POWELL: From arguing that -- right, exactly.

THE COURT: -- that she was in fact entitled to that 65
percent?

MR. POWELL: Exactly, exactly. We have -- agaln, we have
33 years of a 65/35. Only recently do we have the assertion,
no. I was always entitled to a hundred percent. The only

evidence we have left 1s a Texas estate tax return which shows
a 65/35 allocation.

THE COURT: Uh-huh, okay.

MR. POWELL: So we —-- the spoliation is the fact that we
can't offer any testimony from Mrs. Connell, the other co-
trustee to say no. This was all done properly. They're

trying to basically assert that as was done on the Texas
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return, which again 1s the only evidence we have left because
the 706 can't be found, that somehow --

THE COURT: Well, spoliation really just raises a
rebuttal presumption. So it doesn't necessarily mean that
Judgment would be granted.

MR. POWELL: sure.

THE COQURT: It just means that at trial --

MR. POWELL: sure.

THE COURT: -- vyou know, 1f you raise that there's been
spoliation that somehow I guess would be attributable --

MR. POWELL: Well, and --

THE COURT: -- to Ms. Ahern.

MR. POWELL: Yeah.

THE COURT: And which I'm kind of not seeing that, but
you know, 1t could be. I mean --

MR. POWELL: Well --

THE COURT: -- 1t wasn't really briefed. So okay.

MR. POWELL: Well, the Kuni case basically says 1s that a

critical factor in determining whether laches should apply is
whether there's a disadvantage of basically the injured
party -—-

THE COURT: Right.

MR. POWELL: -- which would be my client.

THE COURT: Sure.

MR. POWELL: And we can't offer any rebutting evidence

A V'\?\“*“ MY
§ 8 gFEs
www.avtranz.com - (800) 257-0885

AA 0596



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

from Mrs. Connell as to what the realities of the situation

were. And that's a huge factor in Kuni and also many of the

other laches cases that said that 1f a key witness cannot
present their testimony that's a huge factor that has to be
considered by the Court --

THE COURT: Okay, got 1t.

MR. POWELL: -- because that's the damage so.

THE COURT: Mr. Mugan.

MR. MUGAN: Thank vyou, Your Honor. Talk about the
injunction. I'll just respectfully remind you that we were
here in November. We went through this. You basically issued
an order saying that my client as trustee, there was no
dispute that she was entitled to 35 percent; she could have
that. The 65 percent as trustee she had to hold until this
matter was --

THE COURT: Right.

MR. MUGAN: -- going to be heard in a couple months. And
nothing can be more fair than that. You're treating both
sides equally. When the final judgment is rendered the
money's going to be there whoever wins. And nobody has the
use or enjoyment in the interim.

Like we said in our objection, 1it's like trying to
argue again the merits of the case and we're not there yet.
You found that we have to have an evidentiary hearing. And 1if

you look at the requirements for an injunction they have to
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prove 1rreparable harm, compensatory damages are not adequate

remedy. And a showing of reasonable probability of success.
They haven't shown any of those.

And they have to show all three. If they fail on
any of them then they're not entitled to an injunction.
Basically you've already 1ssued an injunction regarding the 65
There's no proof of irreparable harm.

percent. We're talking

about dollars here.

THE COURT:

MR. MUGAN:

Right.

That's adequate compensation. We're not

talking about blowing up a building that can't be replaced, or

the sale of real estate that's irreplaceable.

about dollars.

THE COURT:

would fluctuate like 1in the stock market.

We're talking

That's adequate compensation.

And since 1t's not even like an asset that

It's 01l lease

money. It's —--
MR. MUGAN: Yeah, 1it's oil.
THE COURT: 1It's revenue from oil leases.
MR. MUGAN: Right.
THE COURT: It's cash coming in.
MR. MUGAN: And the last thing i1s the reasonable

probability of success.

We don't think they've shown that.

And we went into great detail as to why.

Laches,

ways.

let's talk about laches. Laches work both

If you recall Marjorie died in 2009.
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THE COURT: Uh-huh.

MR. MUGAN: And they're claiming that Marjorie in her
last will and testament exercises general power of appolintment
as to the 65 percent. And it went to a separate and distinct
trust called the MTC Living Trust.

And they cite 163.385 about not having to, you know,
deed 1t out, not having to divide it. Well, if you look at
163.383 that's applicable when you're talking about a trust or
trusts created by a single instrument. Once she died we're
talking about two separate trusts, two separate documents.

One created way back in '72. And now a separate and distinct
trust in 2009.

So you know, they should have deeded out that at
that point, the 65 percent. And it was never done. Also they
make in their pleadings they talk in detail about the oil --
apache 01l and gas leases in 2012 and how Jacqueline was
intimately involved 1in blah, blah, blah. And how she had
professionals helping her. And how they had Eleanor, my
client as trustee sign all the new leases as the sole lessor
as trustee.

Well, 1f they had 65 percent, 1f MTC Living Trust
had 65 percent interest they would -- Jackie as trustee of
that trust would have been legally required to sign those
leases. And they never did. They only had Eleanor. And that

speaks volumes of not only Jackie's belief, but also the

vasses
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professionals that she employed.

The division orders. You go back years and years.
All of the division orders from Apache and the other oil
companies, they don't use the employer ID number, the federal
ID number for trust number three. They use trust number two.
And again, 1in 2009 at the latest that should have been
changed. And Jackie was intimately involved. And she's the
trustee, the sole trustee of MTC Living Trust. And she's also
one of the two primary beneficiaries.

And so when you talk about laches it works both
ways. And Marjorie really 1s the only one who can say what
the deal was. And Marjorie i1s dead. And it's just as much to
our detriment 1f not more than to theirs.

And when you talk about laches and detrimental
reliance you have to talk about first offer and acceptance.
And there really has been no proof of any offer and
acceptance. What detrimental reliance and laches 1s, 1is
really a substitute for consideration. And we kind of skip
over those first two elements and alls we talk about is
consideration.

Well, even i1if 1t's a substitute for consideration
we're talking about 01l and gas rights and an undivided
interest in real estate that cannot be performed within one
year.

So under the statute of frauds it would have had to
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be in writing. You're dealing with real estate. And vyou're
dealing with a situation that cannot be performed with one
year.

So laches works both ways. And you already decided
last time that we needed an evidentiary hearing in this
matter.

THE COURT: Okay.

MR. MUGAN: Thank you.

THE COURT: Mr. Powell, briefly.

MR. POWELL: Your Honor, I -- the crux of this, we're
acting agailn as though somehow this -- that Eleanor just out
of the blue decided to give the 65/35. I would point to
agalin, on the Texas estate tax return the only evidence we
still have left because of this huge passage of time, 1is
schedule B2. It says specifically the language coming up with
the 65/35 split on this return. Marital bequest.

As pointed out trust number three was a survivor's
trust but 1t also had the marital trust as well. Back when
this trust was created and back when Mr. Connell died there
was no thing as -- there was no such thing as the Q Tip trust.

So —-- and the trust itself says, I want to max out
the marital deduction --

THE COURT: OQOkay. When I started out -- when you started
Mr. Powell --

MR. POWELL: Yeah.
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THE COURT: -- the question was what's changed; didn't we
already argue all of this? And you said well --

MR. POWELL: Here's --

THE COURT: -- the release issues hadn't been addressed.
And to me they all sound like they really were more in support
of Mr. Mugan's motion on claim preclusion. That she shouldn't
have changed this. Why wasn't it litigated previously? To me
this 1s the whole point why we have to have this evidentiary
hearing i1s because we don't have any other way. I don't
understand how we could possibly do this short of an
evidentiary hearing. Because as you saild, some of the

evidence i1s gone, the written documentary evidence would be

gone.
Through nobody -- I'm not saying it's anybody's
fault, but it just -- this goes back to '72. This 1s 1like 40
years old.
MR. POWELL: Which -- and that again went to our point of

why we think again laches should be applicable here because of
the fact that this -- and if I could read you just real
quickly --

THE COURT: Sure.

MR. POWELL: -- the passage directly from Ms. Ahern's
response. Which did you have the opportunity to read our --

THE COURT: Yeah.

MR. POWELL: -- response to their --
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THE COURT: Oh, yeah. I've got it right here.
MR. POWELL: okay.
THE COURT: Yeah.

MR. POWELL: This 1s the assertion i1n their words. "When

W.N. Connell passed away Marjorie T. Connell as a surviving
trustor and trustee of the trust began paying herself 65
percent of the Upton County Texas 01l right income.

THE COURT: Uh-huh.

MR. POWELL: Eleanor consulted an attorney and was
advised that although Eleanor was entitled to all of the Upton
County Texas 01l right income, 1f she asserted her rights to
all the income against Marjorie at the time it would in all
likelihood result in Marjorie disinheriting Eleanor when

Marjorie died.

The advice essentially was to take

could i1nherit all of Marjorie's estate later.

Eleanor knew that she, Eleanor, was entitled

percent of the Upton County Texas 01l 1ncome.

less now so you
Although
to a hundred

She consented

to Marjorie receiving the 65 percent. The advice of the
attorney and Eleanor's love and respect for and appreciation
of Marjorie T. Connell as her mother led to her acgquiescence.
How 1s this not laches if you sleep on your rights,
you don't assert anything different? And I'm not sure how my
client could have expected anything different than the status

quo to remain in effect. How did she know?
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Her evidence 1s she's got this Texas estate tax
return showing 65/35.

THE COURT: Okay. But they can all come in and testify,
Mr. Powell.

MR. POWELL: Okay.

THE COURT: That's -- I think that's what we said back 1in
November 1s that this is a factual dispute. It's going to
require taking the testimony. And 1n the meantime money's
being held. It's just cash. It's not some sort of an estate,
or something -- 1t's being just held. If it's theirs they get
the money. If i1it's not theirs Ms. Ahern gets the money.

MR. POWELL: Okay.

THE COURT: I'm just not understanding why we can't do
this in February when -- as was planned originally.

MR. POWELL: It was planned originally --

THE COURT: What has changed?

MR. POWELL: -- but it was also left that we could
petition for any other relief because 1t was deemed -- 1t was
deemed essentially -- and Mr. Mugan argued that we didn't

plead enough of the issues. That we only pled for a
declaratory judgment.

THE COURT: Right. Well, I just think that at this point
in time this i1s one of the issues that would be appropriately
determined at the hearing. And I don't think it's any

different --
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POWELL: The laches issue, okay.

25

COURT: -- 1it's any different from any of the other

1ssues that are going to be --

MR. POWELL: Okay.

THE COURT: -- determined at the hearing. It's --

MR. POWELL: Okay.

THE COURT: It's just one of the claims that goes to, 1is
she barred from making this change --

MR. POWELL: Okay.

THE COURT: -- by the doctrine of laches.

MR. POWELL: Okay.

THE COURT: I mean, i1it's now --

MR. POWELL: I understand.

THE COURT: -- I think it's something that's part of our
February trial.

MR. POWELL: Okay, okay.

THE COURT: SO —-

MR. POWELL: Understood.

THE COQURT: -- when I say I'm not going to grant it today
it's not that I'm saying you --

MR. POWELL: sure.

THE COURT: -- aren't entitled to pursue it --

MR. POWELL: Sure.

THE COQURT: -- as a claim. It's just that I can't grant

preliminary relief.
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evidentiary hearing that's coming up in a month. I just
didn't see what the change was in circumstances.

MR. POWELL: Okay.

THE COURT: Now that I understand that you're just --
this 1s an issue you want -- you would have liked me to grant
today, but it's just an issue to get as part of the ultimate
case 1t's one of the claims is that she's barred by the
doctrine of laches.

And now I understand -- that's how I understand it.

MR. POWELL: Okay.

THE COURT: That's how I view 1t. And I think it's
something that has to be determined at the same time we
determine the other issues —--

MR. POWELL: Understood.

THE COURT: -- 1in the pending evidentiary hearing 1in
February.

MR. POWELL: Okay, understood.

THE COURT: So denying both petitions. It's without
prejudice because if for some reason something develops
through the evidentiary hearing that one of the other claims
has merit, either that this i1s precluded or that there's
laches then, you know, we can rule on it at that time, but
that's when I think it all has to be part of the evidentiary
hearing.

MR. POWELL: Understood. Thank you, Your Honor.
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MR. MUGAN: I'm not trying to be a smart aleck, Your
Honor. But I'm just asking if the Court wishes to reconsider
its ruling in light of what he said regarding the claim
preclusion.

THE COURT: I appreciate that, Mr. Mugan. And as I said,
you know, he almost talked me into reconsidering i1it. But now
that I understand that he's just raising this issue as a
potential claim or theory for determination at the time of
trial then I think that's where we'll leave it. We'll
consider all these issues at the trial.

MR. MUGAN: Thank you, Your Honor.

THE COURT: OQOkay, thanks.

[Proceedings Concluded at 9:36 a.m.]
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ATTEST: I do hereby certify that I have truly and correctly
transcribed the audio/video recording in the above-entitled

case to the best of my ability.

Matthew Smith

Certified Transcriber
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Electronically Filed

02/10/2014 10:04:38 AM

ANS % #W

JOHN R. MUGAN, Esquire
Nevada Bar No. 10690 CLERK OF THE COURT
john@jeffreyburr.com

MICHAEL D. LUM, Esquire

Nevada Bar No. 12997

michael@jeffreyburr.com

JEFFREY BURR, LTD.

2600 Paseo Verde Parkway, Suite 200

Henderson, NV 89074

Telephone: (702) 433-4455

Facsimile: (702) 451-1853

Attorneys for Trustee ELEANOR CONNELL HARTMAN AHERN

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of
THE W. N. CONNELL AND MARJORIE T. CONNELL | Case No. P-09-066425-T

LIVING TRUST,
Dated May 18, 1972 Dept. No. XXVI (26)

An Inter Vivos Irrevocable Trust.

ANSWER OF TRUSTEE ELEANOR C. AHERN TO JACQUELINE M. MONTOYA’S
PETITION FOR DECLARATORY JUDGMENT REGARDING LIMITED INTEREST OF
TRUST ASSETS PURSUANT TO NRS 30.040, NRS 153.031(1)(e), AND NRS 164.033(1)(a)
AND COUNTERCLAIMS AGAINST JACOUELINE M. MONTOYA

COMES NOW ELEANOR C. AHERN, a/k/a ELEANOR CONNELL HARTMAN
AHERN, as Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST
dated May 18, 1972, by and through her counsel of record, JOHN R. MUGAN, Esquire, and
MICHAEL D. LUM, Esquire, of the law firm of JEFFREY BURR, LTD., and hereby submits this
Answer to Jacqueline M. Montoya’s Petition for Declaratory Judgment Regarding Limited Interest
of Trust Assets Pursuant to NRS 30.040, NRS 153.031(1)(e) and NRS 164.033(1)(a) And
Counterclaims Against Jacqueline M. Montoya, and in support thereof states:

/1
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ANSWER
1. The surface real estate located in Upton County, Texas, and the oil, gas and mineral
interests on and under such real estate and severed oil, gas and mineral interest in other acreage in
Upton County, Texas (the “Upton County, Texas, Oil rights” or the “royalties and rent”) were

originally the sole and separate property of W. N. CONNELL.

2. The Upton County, Texas, Oil rights or any part thereof were never allocated to
Trust No. 3.
3. The Upton County, Texas, Oil rights became an asset of Trust No. 2 by default

pursuant to the language of the W.N. CONNELL AND MARJORIE T. CONNELL LIVING
TRUST dated May 18, 1972 (the “TRUST”). See Subparagraph 4 of Paragraph C of the TRUST
agreement.

4, Subsequent to the death of MARJORIE T. CONNELL on May 1, 2009, NRS
163.385 is not applicable as the TRUST and the MTC LIVING TRUST were not created by a single
instrument.

5. The TRUST agreement should be construed to require that an amount equal to the
revenue from the Upton County, Texas, Oil rights be distributed to ELEANOR C. AHERN, a/k/a

ELEANOR CONNELL HARTMAN AHERN (“ELEANOR?”) during her lifetime.

AFFIRMATIVE DEFENSES
As and for separate affirmative defenses, ELEANOR hereby allege as follows:
FIRST AFFIRMATIVE DEFENSE

There is lack of subject matter jurisdiction by this Court regarding Jacqueline M. Montoya’s
Petition for Declaratory Judgment Regarding Limited Interest of Trust Assets Pursuant to NRS
30.040, NRS 153.031(1)(e) and NRS 164.033(1)(a) (the “Petition”).

SECOND AFFIRMATIVE DEFENSE

Petitioner Jacqueline M. Montoya (the “Petitioner”) fails to state an action upon which relief
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can be granted against Defendants.

THIRD AFFIRMATIVE DEFENSE

The claims of Petitioner set forth in her Petition are barred by the doctrine of claim

preclusion.

FOURTH AFFIRMATIVE DEFENSE

The claims of Petitioner set forth in her Petition are barred by the doctrine of issue

preclusion.

FIFTH AFFIRMATIVE DEFENSE

The claims of Petitioner set forth in her Petition are barred by the doctrine of laches.

SIXTH AFFIRMATIVE DEFENSE

The claims of Petitioner set forth in her Petition are barred by the doctrine of unclean hands

on the part of Petitioner.

SEVENTH AFFIRMATIVE DEFENSE

The claims of Petitioner set forth in her Petition are barred by the doctrine of detrimental

reliance.

EIGHTH AFFIRMATIVE DEFENSE

The claims of Petitioner set forth in her Petition are barred by the doctrine of promissory

estoppel.
NINTH AFFIRMATIVE DEFENSE

Any damages which Petitioner may have sustained by reason of the allegations of the
Petition were proximately caused, in whole or in part, by sets of persons other than ELEANOR and
with whom ELEANOR had no legal connection.

TENTH AFFIRMATIVE DEFENSE

No actual, justifiable controversy exists between Petitioner and ELEANOR, and thus, the

Petitioner must be dismissed as to these Defendants.

ELEVENTH AFFIRMATIVE DEFENSE

Petitioner, by her own conduct or failure to act or otherwise, is estopped from making any

claim against ELEANOR.
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TWELTH AFFIRMATIVE DEFENSE

Petitioner has waived, by conduct or failure to act or otherwise, any claim against

ELEANOR.
THIRTEENTH AFFIRMATIVE DEFENSE

By virtue of the acts, conduct, mismanagement, wrongdoing, fraud, undue influence,
illegality and/or omissions to act of Petitioner under the circumstances, ELEANOR 1is released and
discharged from any liability whatsoever to Petitioner, which liability is expressly denied.

FOURTEENTH AFFIRMATIVE DEFENSE

There is no privity of contract between Petitioner and ELEANOR.
FIFTEENTH AFFIRMATIVE DEFENSE

ELEANOR asserts that she has performed and fully discharged all obligations owed to
Petitioner including meeting the requisite standard of care to which Petitioner was entitled, if any

obligation existed at all.

SIXTEENTH AFFIRMATIVE DEFENSE

The loss, injuries, damages, costs and attorneys’ fees, if any, suffered by Petitioner were the

result of her own acts, wrongdoing, fraud, undue influence and/or her omissions to act.

SEVENTEENTH AFFIRMATIVE DEFENSE

Petitioner has failed to cure procedural prerequisites to the institution and maintenance of
this lawsuit, which precludes the ability of the Petitioner to institute or maintain this cause of action.

EIGHTEENTH AFFIRMATIVE DEFENSE

Petitioner’s claims are barred by the applicable statutes of limitations.

NINETEENTH AFFIRMATIVE DEFENSE

Petitioner has failed to satisfy conditions precedent to bringing any action against

ELEANOR.
TWENTIETH AFFIRMATIVE DEFENSE

If ELEANOR has failed to perform a contractual obligation owed to Petitioner, if any
contractual obligation existed at all, there existed a valid excuse for such nonperformance, if any

required performance existed at all.
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TWENTY-FIRST AFFIRMATIVE DEFENSE

ELEANOR acted in good faith in all of her dealings with Petitioner.
TWENTY-SECOND AFFIRMATIVE DEFENSE

ELEANOR lacked the requisite specific intent necessary for Petitioner to sustain her claims

against ELEANOR.
TWENTY-THIRD AFFIRMATIVE DEFENSE

ELEANOR asserts that at all times its activities relating to this matter she has been in full
compliance with all applicable rules, regulations, ordinances, statutes and Orders of the Court and

that has acted in all respects in a careful, reasonable and prudent manner.

TWENTY-FOURTH AFFIRMATIVE DEFENSE

Damage suffered by Petitioner, if any exist at all, are a result of her contributory negligence

and/or her comparative fault, and Petitioner is barred from recovery on such grounds

TWENTY-FIFTH AFFIRMATIVE DEFENSE

Petitioner has failed to mitigate damages, if any such damages exist at all.

TWENTY-SIXTH AFFIRMATIVE DEFENSE

The claims of Petitioner set forth in her Petition are barred by the Statute of Frauds.

TWENTY-SEVENTH AFFIRMATIVE DEFENSE

The claims of Petitioner set forth in her Petition are barred by failure of consideration.

TWENTY-EIGHTH AFFIRMATIVE DEFENSE

The issues raised by Petitioner in her Petition are not ripe.

TWENTY-NINTH AFFIRMATIVE DEFENSE

ELEANOR has been forced to retain counsel to defend against the Petition, and Petitioner is

entitled to an award of reasonable attorneys’ fees.

THIRTIETH AFFIRMATIVE DEFENSE

All possible affirmative defenses may not have been alleged herein as sufficient facts were
not available after reasonable inquiry upon the filing of this pleading. Therefore, ELEANOR
reserves the right to amend this pleading, including adding affirmative defenses, based upon

discovery, review of document, and development of evidence in this case.
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ENFORCEMENT OF NO CONTEST PROVISIONS
13. * .Paragraphs 6-12, inclusive, set forth above are hereby realleged herein.

14.  Article TENTH, NON-CONTEST PROVISION, of the TRUST sets forth a lengthy a

no-contest clause evincing the intent of the settlers, W.N. CONNELL and MARJORIE T.

CONNELL, andsstates:

part:

“The Grantors specifically desire that these trusts created herein be administered and
distributed without litigation or dispute of any kind. If any beneficiary of these trusts or
any other person, whether stranger, relatives or heirs, or any legatees or devisees under the
Last Will and Testament of the Grantors or the successors in interest of any such persons,
including any person who may be entitled to receive any portion of the Grantors’ estate
under the intestate laws of the State of Nevada, seek or establish to assert any claim to the
assets of these trusts established herein, or attack, oppose or seek to set aside the
administration and distribution of the said trusts, or to have the same declared null and void
or diminished, or to defeat or change any part of the provisions of the trust established
herein, then in any and all of the above mentioned cases and events, such person or
persons shall receive One Dollar ($1.00) and no more in licu of any interest in the assets
of the trusts.” (emphasis added)

15. NRS 163.00195, Enforcement of no-contest clauses; exceptions, states in relevant

1. Except as otherwise provided in subsections 3 and 4, a_no-contest clause in a trust
must be enforced by the court.

2. A no-contest clause must be construed to carry out the settlor’s intent... Except as
otherwise provided in subsection 3 and 4, a_beneficiary’s share may be reduced or
eliminated under a no-contest clause based upon conduct that is set forth by the settlor
in the trust....

3. Notwithstanding any provision to the contrary in the trust, a beneficiary’s share must not
be reduced or eliminated if the beneficiary seeks only to:

(a) Enforce the terms of the trust, any document referenced in or affected by the trust, or any
other trust-related instrument;

(b) Enforce the beneficiary’s legal rights related to the trust, any document referenced in or
affected by the trust, or any trust-related instrument; or

(c) Obtain a court ruling with respect to the construction or legal effect of the trust, any
document referenced in or affected by the trust, or any other trust-related instrument.
(emphasis added)
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16.

The actions of Petitioner in filing her Petition and/or in contacting the surface tenant

and oil companies as noted above are violations of the no contest provisions of the TRUST.

PRAYER

WHEREFORE, ELEANOR C. AHERN, a/k/a ELEANOR CONNELL HARTMAN

AHERN, as Trustee of THE W.N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST

dated May 18, 1972, prays the Court to:

/1

1.

Deny Petitioner JACQUELINE M. MONTOYA’s Petition For Declaratory Judgment
Regarding Limited Interest of Trust Assets Pursuant To NRS 30,040, NRS
153.031(1)(e), and NRS 164.033(1)(a) and dismiss the same with prejudice;

In the alternative, construe the terms of THE W.N. CONNELL AND MARJORIE T.
CONNELL LIVING TRUST dated May 18, 1972 to mean that ELEANOR C. AHERN,
a/k/a ELEANOR CONNELL HARTMAN AHERN is the sole beneficiary during her
life of the Upton County, Texas surface real estate, oil, gas, and mineral interest on and
under such real estate and severed oil, gas and mineral interest in other acreage in Upton,
County, Texas, and that such construction shall apply prospectively;

Enter judgment against Petitioner JACQUELINE M. MONTOYA for intentional
interference with contractual relations and award all monetary damages incurred as a
result thereof, including but not limited to general damages, actual damages,
compensatory damages, pecuniary damages, and consequential damages in an amount in
excess of Ten Thousand Dollars ($10,000.00) including prejudgment and post judgment
interest;

Enter judgment against Petitioner JACQUELINE M. MONTOYA for punitive damages;
Enter judgment against Petitioner JACQUELINE M. MONTOYA for interest, fees,
costs, expenses, attorneys’ fees, loss of use of monies and property, and expert witness

fees;

Enforce the no-contest clause of the TRUST against JACQUELINE MONTOYA; and
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7. For such other and further relief as this Court deems appropriate.

DATED: January 31, 2014.

JEFFREY BURR, LTD.

_ HNR MUGAN ESQU (RE /
‘evada Bar No. 10690
MICHAEL D. LUM, ESQUIRE

Nevada Bar No. 12997

2600 Paseo Verde Parkway, Suite 200
Henderson, Nevada 89074

Attorneys for Trustee ELEANOR CONNELL

HARTMAN AHERN
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VERIFICATION

STATE OF NEVADA )
): ss
COUNTY OFCLARK )

ELEANOR CONNELL HARTMAN AHERN, as Trustee of THE W. N. CONNELL AND
MARJORIE T. CONNELL LIVING TRUST dated May 18, 1972, being first duly sworn, deposes
and says: That I am the Defendant herein; that I have read the above and foregoing Objection to
Jacqueline M. Montoya’s Petition for Declaratory Judgment Regarding Limited Interest of Trust
Assets Pursuant to NRS 30.040, NRS 153.031(1)(e) and NRS 164.033(1)(a) And Counterclaims
Against Jacqueline M. Montoya; that the same is true of my own knowledge, except for matters

therein stated on information and belief, and as for those matters, I believe it to be true.

4

ELEANOR CONNELL HARTMAN AHERN it

SUBSCRIBED and SWORN to before me
this _4& _ day of February, 2014.

KAR! A, LOMPREY
NOTARY PUBLIC
STATE OF NEVADA
APPT. No, 11-5388-1
MY APPT. EXPIRES JULY 14, 2015
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CERTIFICATE OF MAILING

I hereby certify that on the 3© day of February, 2014, I did email to JOSEPH J.
POWELL, Esquire, as indicated below, and I did deposit in the U.S. Post Office at Las Vegas,
Nevada, postage prepaid, a copy of the above and foregoing Answer to Jacqueline M. Montoya’s
Petition for Declaratory Judgment Regarding Limited Interest of Trust Assets Pursuant to NRS
30.040, NRS 153.031(1)(e) and NRS 164.033(1)(a) And Counterclaims Against Jacqueline M.
Montoya, to each person as indicated below, addressed as follows:

Joseph J. Powell

The Rushforth Firm. Ltd.
P.O. Box 371655

Las Vegas, NV 89137-1655
probate(@rushforthfirm.com

/M NC»

~“An employee of JEFFREY BURR, @D
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Exhibit

INDEX OF EXHIBITS

Description

1

Demand Letters of Texas Legal Counsel of Jacqueline M. Montoya dated
September 30, 2013 to Apache Corporation, Plains Marketing, L.P., and

Drag A Cattle Company, LLC.

Email of Texas Legal Counsel of Jacqueline M. Montoya dated November

14, 2013 to Apache Corporation
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EXHIBIT 1

Demand Letters of Texas Legal Counsel of Jacqueline M. Montoya dated September
30, 2013 to Apache Corporation, Plains Marketing, L..P., and Drag A Cattle

Company, LLC.
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STUBBEMAN, MCRAS, SEALY, LAUGHUN & BROWDER, INC,

3

e
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sguerreroPsivbbomaslindem wom
OO0 ¢557 e [
Seprember 30, 3013 o
Via facs '3) 296-6454
0 a3 311
Apuche Corpomtion
Atta; Division Order Dept.

2000 Post Oak Blvd, Suite 100
Houston, Texas 77056

Re: William snd Murjuric Connell Living Trusi, Marjurie Cunnell and Eleanor
Hartmaon, Co Trusteces

Owace Numbgers: 47082
45571

To Whom It May Concesn:

I write on behalf of our clicnt, Jaqueline M, Monloya, individually snd in her capacity as trusice
of the MCT Living Trust, Plaintill in Canse No. PUY-066425-T: In the Mutter of the W.N. Cuonuell and
Marjorie T. Connell Living Trust, dated May 18. 1972. The lawsuit referenccd concerns oil ond gas
coyalty and intercst payments into the W. N. Conne!l and Marjoric T. Connell Living Trust, Elcanor
Ahern, Trustee. | cnclose a copy of the filed petition nnd vonfirmation of filiug for your reference, We
will follow up with a (ile-merked copy of the petition once we have received it.

Due to the dispute regording the distribution of pnyments, & portion of which has been mude by
your company. we request that Apache Corporation hold in suspense all paymunts to the W. N, Cunnelt
and Marjorie T, Connell Living Trust until this lawsvil has been resolved. We requcst thet you tuke oction
immediately so tut no funher payments are distribuied until this suil is resolved. Please let me kaow if

- .

you have any questions. We appreciate your cooperation ind look forward 1o working with you.

Very truly yours,

é: 91 \,./
sun Guerrero

'190CT3endi46

SMG:mg

Enclosures Imgﬂl!ﬁllli
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STUBBEMAN, MCRAE, SEALY, LAUGHLIN & BROWDER, INC.
ATTORNEYS AT LAW
FASKEN CENTER » TOWER TWO
560 WEST TEXAS AVENUE, SUITE 80O
IAIDLANY, TEXAS 79701
432,682.1016

FACSIMILE 432.662.4884
www, stubbemaniawfirm.com

SEAN GULCAREND
Direct Dlal: 432.688.0242
ATSOLCENSED I NEW MEXICO
sgusrrero@stubbemanliviirmcom

Scptember 30,2013

Via facsimile (713)646-4571

and CMRRRI7003 3110 0002 5180 6836
Plains Marketing, L.P.

Atta: Division Orders Dept.

0. Box 4648

Houston, Texas 77210

Re; William and Marjoric Connell Living Trust, Marjoric Connell and Eleanor
Hartman, Co Trostees

Owner Numbers: 0782216
0488845

T'o Whom It May Concern:

I write on behall of our client, Jaqueline M. Montoya, individually and in her capacity as trusice
of the MCT Living Trust, PlaintfF in Cawse No, P-09-066425-1; In the Matter of the W.N, Connell and
Marjorie 1. Connell Living Trust, dated Muy 18, 1972. The lawsyit referenced concerns oil and gas
royalty and interest payments into the W, N. Connell and Marjorie T. Connell Living Trust, Eleanor
Ahern, Trustee. | enclose a copy of the filed petition and confirmation of filing for your reference. We
will follow up with a file-marked copy of the petition once we have received it.

Duc to the dispute rogarding the distribution of payments, a portion of which has been made by
your company, we request that Plains Marketing hold in suspense all payments to the W, N, Connell and
Marjoric T. Connell Living Trust until this lawsuit has been resolved. We rcquest that you take action
immediately 5o that no further payments are distributed until this suit is resolved. Please et me know if
you have any questions, We appreciale your covperution and look forward to working with you.

Very truly yours,

l
.“'-——a—-""

Sean Gueriero

SMG:mg
Enclosure
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STUBBEMAN, MICRAE, SEALY, LAUGHLIN & BROWDER, INC.
ATTORNEYS AT LAW

FASKEN CENTER » TOWER TWO
%50 WEST TEXAS AVENUE, SUITE 800
MIDLAND, TEXAS 75701
432,682.1616
FACSIMILE 432.682.4884
www.stubbemanlawfirm.com

SEAN GUERRERO
Direct Diak: 432.688.0242
ALSO LICENSED IN NEW MEXICO
sguerrero@stubbemantawfirm.com

September 30,2013

Via facsimile (432) 682-4929
and CMRRR#7003 3110 0002 5180 6843

Drag A Cattle Company, LLC
c/o James Walton

414 W. Texas, Suite 310
Midland, Texas 79702

Re: W.N. and M.T. Connell Living Trust, M. Connell and E. Hartman, Trustees

To Whom It May Concern:

I write on behalf of our client, Jaqueline M. Montoya, individually and in her capacity as trustee
of the MCT Living Trust, Plaintiff in Cause No. P-09-066425-T; In the Matter of the W.N. Connell and
Marjorie T. Connell Living Trust, dated May 18, 1972. The lawsuit referenced concerns oil and gas
royalty and interest payments into the W. N, Connell and Marjorie T. Connell Living Trust, Eleanor
Ahern, Trustee. I enclose a copy of the filed petition and confirmation of filing for your reference. We
will follow up with a file-marked copy of the petition once we have received it,

~ Due to the dispute regarding the distribution of payments, a portion of which has been made by
your company, we request that Drag A Cattle Company hold in suspense all payments to the W, N.
Connell and Marjorie T. Connell Living Trust until this lawsuit has been resolved. We request that you
take action immediately so that no further payments are distributed until this suit is resolved. Please fet
me know if you have any questions. We appreciate your cooperation and ook forward to working with
you.

Very truly yours,

S f—~—

Sean Querrero

SMG:mg
Enclosures
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NOV. 11. 2013 2:40PM NO. 4841 P 2

CooEr. Courtnez

Subject FW: Cause No. P-09-066425-T: In the Mattar of the W. N. Connell and Marjorie 1.
Connell Living Trust

Attachments: 2013-09-27 Petition for Declarstory Judgment.pdf, W N 8 MARJORIE T CONNELL LIV
TR-0004557202 pdf

To: Cooper, Courtney
Subject: re: Cause No. P-09-066425-T: In the Matter of the W. N. Connall and Marjorie T. Connell Living Trust

Courtney,

Thank you for getting back to us. [ have aitached a file-marked copy of the petition for your records. |
appreciate your help and will provide any other information you might need. If you will confirm when Apache
places the royalty payments into suspense, 1 would also appreciate it. Please let me know if you have any

questions.
Thank you,

Sean Guerrero
Stubbeman, McRag, Sealy, Laughlin & Browder, Inc.
550 W. Texas, Suite 800

Midland, TX 79701 .

Phone: 432.682.1616
Fax: 432.682.4884

shiddte

Cenfidentiality Notics; The information contained in this ¢-mail is legally privilcged end confidentlal information intended only for the uso of the
intended recipients. 1fyou are not an intended recipient, and you have recelved this o-moil in efror, any revicw, disseminxion, distributioo or
copying is strictly prohibited. If you have received this c-mail in error, please nolify the sender immediatcly by retem e-mail aod permancaly deiete
the copy you received. RS crealar 230 Notice: IRS Regulations require that wa Inform you that any U.5. federal tax advise conrained in this
communicasion (including any astachmanis) is not intended 10 be wsod and may nas bo wiod, for the purposes of (i) avolding penalries under the
Internal Revenwe Code not (W)promoting, markaring or recommending to another party and transaction or tax-relaed matter(s),
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EXHIBIT 2

Email of Texas Legal Counsel of Jacqueline M. Montoya dated November 14, 2013

to Apache Corporation

Page 14
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Andrew M. (Andy) Taylor
Senior Counsel

Apache Corporation

2000 Post Oak Blvd., Suite 100
Houston, Texas 77056

(713) 296-7302 Direct

(713) 213-5546 Cell

(713) 296-7263 Fax

From: Sean Guerrero {mailto:squerrero@stubbemanlawfirm.com]
Sent: Thursday, November 14, 2013 11:53 AM

To: Taylor, Andy

Cc: jmi@usaoniine.net; Cooper, Courtney; Sloan, Thomas
Subject: RE: W.N. Connell and Marjorie T. Connell Living Trust

Dear Mr. Taylor,

I am in receipt of your email of this morning and appreciate the time and attention you have given our
matter. In short, we do not believe that a release of any funds to Eleanor Ahern is appropriate at this
time. We hope that some clarification of this matter will help you in your determination that royalty
suspense is the appropriate action. '

Ms. Ahern is the trustee of the W.N. Connell and Marjorie Trust (the "Trust"). Our clients are the
primary beneficiaries, receiving, 65% of the Trust distributions. After 33 years of distribution in a
65%/35% split, Ms. Ahern determined last year that she was entitled to ALL Trust distributions, while
our clients were entitled to none. As of June of this year, Ms. Ahern has reneged on her fiduciary duty
altogether and refused payment to our clients. She has kept the royalty proceed from Apache, as well as
all other oil and gas operators who make royalty payments to the Trust. As you know, those payments
have been substantial in the past few years.

Ms. Ahern has no documentation to support her decision, and you will note that her attorneys have
provided no proof that she is entitled to 100% of the Trust proceeds. I find it ironic that, although Ms.
Ahern denies that she entitled to only a 35% distribution (which has been the status quo for 33 years),
this is exactly what her attorneys have requested of you. Instead, we believe Ms. Ahern and her
attorneys hope to fund their litigation with a portion of the Trust proceeds while denying our clients the
same opportunity and "starving them out."

We have undertaken the lawsuit in Nevada to re-establish our clients' rights to the 65% distribution of
the Trust and ultimately force Ms. Ahern out as Trustee. Our clients will file a second lawsuit regarding
Ms. Ahern's breach of fiduciary duties, fraud and misappropriation of Trust funds. - While this first
lawsuit is intended to determine the appropriate distribution of the Trust, the bigger picture reflects that
we intend to seeck damages against Ms. Ahern for her theft. We are extremely concerned that Ms. Ahem
has not only spent the money that she has withheld from our clients, but also 35% that she has received
from the Trust. As a result of the litigation, and the likely substantial judgment that Ms. Ahern will be
forced to pay, it is critical that all Trust proceeds remain untouched pending the outcome of these suits.

2
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Under Texas Natural Resources Code Sec. 91.402(b), you have authority to withhold payment without
interest when there is (1) a dispute concerning title that would affect distribution of payments; or (2) a
reasonable doubt that the payee has clear title to the interest in the proceeds of production. The Trust 1s
subject to your division order, and under Sec. 91.402(c)(1), the Trust has authorized Apache to suspend
payment for production until the resolution of any title dispute or adverse claim asserted regarding the
interest in production.

Ms. Ahern's attorneys have no basis to challenge your decision to put the iterest payments in suspense,
as the Texas Natural Resources Code applies to all proceeds derived from the sale of o1l or gas
production from an oil or gas well located in Texas. Further, they have not provide any documents
which would allow you to split up an undivided royalty payment to the Trust. Short of a court order, I
do not see who you can legally and arbitrarily allocate 35% of royalty payments to the Trustee of a trust
and withhold 65% from the beneficiaries. Apache would be wise to await a court order on the subject
rather than taking the word of Ms. Ahern's attorney. '

We have a complicated suit regarding the Trust distribution pending, and we will have a second suit
regarding Ms. Ahern's misappropriation of Trust assets filed in short order. Asa result, we renew our
request that Apache continue to hold all interest payments to the Trust in suspense. If Apache insists on

~ making royalty payments to Ms. Ahern on a monthly basis, we then likewise request that Apache also
make a 65% distribution to our clients every month.

I am happy to answer any questions you may have regarding the suit or the request for suspense of
royalty payments. Ilook forward to working with you in resolving this matter.

Thank you,

Sean Guerrero

Stubbeman, McRae, Sealy, Laughlin & Browder, Inc.
550 W. Texas, Suite 800

Midland, TX 79701

Phone: 432.682.1616

Fax: 432.682.4884
sguerrero@stubbemanlawi{irm.com

Confidentiality Notice: The information contained in this e-mail is legally privileged and confidential information intended only for the
use of the intended recipients. If you are not an intended recipient, and you have received this e-mail in error, any review, dissemination,
distribution or copying is strictly prohibited. If you have received this e-mail in error, please notify the sender immediately by return e-
mail and permanently delete the copy you received. IRS circular 230 Notice: IRS Regulations require that we inform you that any U.S.
federal tax advise contained in this communication (including any attachments) is not intended to be used and may not be used, for the
purposes of (i) avoiding penalties under the Internal Revenue Code not (ii)promoting, marketing or recommending to another party and
transaction or tax-related matter(s). -

R ARy
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INDEX TO APPELLANT’S APPENDIX

Description Date Vol.

Filed | No. | YageNo.
Addendum To Petition To Compel Trustee
To Distribute Accrued Income And Future
Income From Oil, Gas, And Mineral Leases 03/06/14 4 AA 736-748
And Declaration Of The Applicability Of The
Doctrine Of Laches
Affidavit Of Service (Motion For Leave To 01/13/15 12 AA 2646-2647
Amend)
Ameqded Certificate Of Mailing (Motion To 03/20/14 5 AA 10861087
Dismiss)
Amended Notice Of Appeal 07/29/15 17 AA 3602-3613
Answer Of Trustee Eleanor C. Ahern To
Jacqueline M. Montoya’s Petition For
Declaratory Judgment Regarding Limited
Interest Of Trust Assets Pursuant To NRS 02/10/14 3 AA 609-627
30.040, NRS 153.031(E), And NRS
164.033(1)(A) And Counterclaims Against
Jacqueline M. Montoya
Brief Regarding Accounting, Fiduciary
Duties And Trust Administration Filed Under | 03/13/15 | 14-15 | AA 2926-3192
Seal
];r:;el:f Regarding Pending Issues Filed Under 03/12/15 13 AA 2891.2925
Cert1ﬁcat§ Of Mailing (Petition For 03/28/14 5 AA 1149-1150
Construction)
Certificate Of Mailing (Petition For 09/27/13 1 AA 205-206
Declaratory Judgment)
Certlﬁc.ate Qf Mailing (Petition For 03/31/14 5 AA 1151-1152
Determination)
Certificate Of Mailing (Petition To Assume) 08/17/09 1 AA 62-63
Certificate Of Mailing (Petition To Compel) 12/03/13 2 AA 302-303




Description

Date
Filed

Vol.
No.

Page No.

Certificate Of Mailing (Petition To Compel)

03/06/14

AA 749-750

Certificate Of Mailing (Response To
Objection)

05/08/14

AA 1430-1431

Certificate Of Mailing Regarding Opposition
Of Eleanor C. Ahern To Jacqueline M.
Montoya’s Petition For Construction And
Effect Of Probate Court Order

05/12/14

AA 1533

Court Minutes Hearing Motion to Dismiss
01/14/14

01/14/14

AA 579-580

Court Minutes Re All Pending Motions
05/13/14

05/13/14

AA 1534-1536

Court Minutes Re Bench Trial

02/18/14

AA 672

Court Minutes Re Evidentiary Hearing On
Pending Motions 01/30/15

01/30/15

12

AA 2687-2689

Eleanor C. Ahern’s (1) Reply In Support Of
Eleanor C. Ahern’s Motion To Dismiss
Petition For Declaratory Judgment For
Failure To State Of Claim Upon Which
Relief Can Be Granted; (2) Opposition To
Countermotion Of Kathryn A. Bouvier And
Jacqueline M. Montoya For Summary
Judgment On Petition For Declaratory
Judgment, For Damages, And Assessment Of
Penalties And For Other Relief; And (3)
Reply In Support Of Countermotion For
Summary Judgment

01/09/15

11

AA 2362-2540

Errata To Objection Of Trustee Eleanor C.
Ahern To Jacqueline M. Montoya’s Petition
And Addendum To Petition To Compel
Trustee To Distribute Accrued Income And
Future Income From Oil, Gas, And Mineral
Leases And Declaration Of The Applicability
Of The Doctrine Of Laches

05/07/14

AA 1153-1164

il
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Date
Filed

Vol.
No.

Page No.

Motion For Leave To Amend Pleadings Of
Jacqueline M. Montoya And Kathryn A.
Bouvier For Claims, Defenses, Damages And
Assessment Of Penalties, And For Other
Relief Against Eleanor Connell Hartman
Ahern

01/12/15

12

AA 2635-2645

Motion In Support Of Award Of Attorney’s
Fees And Costs

04/01/15

16

AA 3276-3406

Motion To Dismiss And Motion To Strike
Counterclaims Raised By Eleanor C. Ahern
Pursuant To NRCP 15 And NRCP 12(B)

02/14/14

AA 667-671

Motion To Dismiss Counterclaims Of
Eleanor C. Ahern

03/18/14

AA 1058-1085

Motion To Dismiss Petition For Declaratory
Judgment Regarding Limited Interest Of
Trust Assets Pursuant To NRS 30.040, NRS
153.031(E), And NRS 164.033(1)(A) For
Failure To State A Claim Upon Which Relief
Can Be Granted Per NRCP 12(B)(5)

10/09/14

AA 1617-1756

Notice Of Appeal

07/31/14

AA 1615-1616

Notice Of Appeal

05/18/15

17

AA 3570-3601

Notice Of Appeal Regarding Order Appoint
New Temporary Trustee

04/07/15

16

AA 3411-3417

Notice Of Entry Of Order (Appointing New
Temporary Trustee)

04/06/15

16

AA 3407-3410

Notice of Entry of Order and Stipulation and
Order to File Under Seal

02/17/15

13

AA 2886-2890

Notice Of Entry Of Order Compelling
Eleanor Ahern To Turn Over Trust Records
To Acting Successor Trustee

04/24/15

16

AA 3471-3474

Notice Of Entry Of Order Confirming Acting
Successor Trustee

04/24/15

16

AA 3475-3478

il




Description

Date
Filed

Vol.
No.

Page No.

Notice Of Entry Of Order On Summary
Judgment

04/17/15

16

AA 3435-3454

Notice Of Entry Of Order Regarding The
Accounting, Breach Of Fiduciary Duty
Claims And Award Of Attorney Fees

04/20/15

16

AA 3464-3470

Notice Of Entry Of Order: Re Pending
Motions And Scheduling

07/08/14

AA 1605-1614

Notice Of Hearing On Petition For
Declaratory Judgment Regarding Limited
Interest Of Trust Assets Pursuant To NRS
30.040, NRS 153.031(1)(E), And NRS
164.033(1)(A)

09/27/13

AA 203-204

Objection Of Trustee Eleanor C. Ahern To
Jacqueline M. Montoya’s Petition To Compel
Trustee To Distribute Accrued Income And
Future Income Received From Oil, Gas, And
Mineral Leases And Declaration Of The
Applicability Of The Doctrine Of Laches

01/03/14

2-3

AA 326-560

Objection Of Trustee Eleanor C. Ahern To
Jacqueline M. Montoya’s Petition And
Addendum To Petition To Compel Trustee
To Distribute Accrued Income And Future
Income From Oil, Gas, And Mineral Leases
And Declaration Of The Applicability Of The
Doctrine Of Laches

03/13/14

4-5

AA 751-1057

Objection To Motion To Dismiss Petition For
Declaratory Judgment Regarding Limited
Interest Of Trust Assets Pursuant To NRS
30.040, NRS 153.031(E), And NRS
164.033(1)(A) For Failure To State A Claim
Upon Which Relief Can Be Granted Per
NRCP 12(B)(5)

12/11/13

AA 304-325

v




Description

Date
Filed

Vol.

No.

Page No.

Omnibus Opposition To (1) Petition For
Determination Of Construction And
Interpretation Of Language Relating To Trust
No. 2 And (2) Petition For Construction And
Effect Of Probate Court Order; And
Countermotion For Summary Judgment

01/02/15

9-11

AA 1850-2361

Opposition Of Eleanor C. Ahern To
Jacqueline M. Montoya’s Petition For
Construction And Effect Of Probate Court
Order

05/12/14

AA 1432-1532

Opposition Of Eleanor C. Ahern To Motion
To Dismiss Counterclaims Of Eleanor C.
Ahern

05/07/14

AA 1165-1386

Opposition To Eleanor C. Ahern’s Motion To
Dismiss Petition For Declaratory Judgment
For Failure To State A Claim Upon Which
Relief Can Be Granted; And, Countermotion
Of Kathryn A. Bouvier And Jacqueline M.
Montoya For Summary Judgment On Petition
For Declaratory Judgment, For Damages And
Assessment Of Penalties, And For Other
Relief

12/23/14

AA 1757-1849

Opposition To Motion For Leave To Amend
Pleadings

01/27/15

12

AA 2673-2686

Opposition To Motion In Support Of Award
Of Attorney’s Fees And Costs

05/04/15

16

AA 3479-3497

Order Appointing New Temporary Trustee

04/01/15

15

AA 3274-3275

Order Compelling Eleanor Ahern To Turn
Over Trust Records To Acting Successor
Trustee

04/20/15

16

AA 3460-3461

Order Confirming Acting Successor Trustee

04/20/15

16

AA 3462-3463




Description

Date
Filed

Vol.
No.

Page No.

Order Regarding The Accounting, Breach Of
Fiduciary Duty Claims And Award Of
Attorney Fees

04/20/15

16

AA 3455-3459

Order: Re Pending Motions And Scheduling

07/07/14

AA 1597-1604

Petition For Construction And Effect Of
Probate Court Order

03/26/14

AA 1088-1127

Petition For Declaratory Judgment Regarding
Limited Interest Of Trust Assets Pursuant To
NRS 30.040, NRS 153.031(1)(E), And NRS
164.033(1)(A)

09/27/13

AA 64-200

Petition For Determination Of Construction
And Interpretation Of Language Relating To
Trust No. 2

03/27/14

AA 1130-1146

Petition To Assume Jurisdiction Over Trust;
Confirm Trustee; And Construe And Reform
Trust

08/17/09

AA 1-61

Petition To Compel Trustee To Distribute
Accrued Income And Future Income
Received From Oil, Gas, And Mineral Leases
And Declaration Of The Applicability Of The
Doctrine Of Laches

12/03/13

AA 277-299

Petition To Compel Trustee To Distribute
Accrued Income And Future Income From
Oil, Gas, And Mineral Leases And
Declaration Of The Applicability Of The
Doctrine Of Laches

03/06/14

AA 713-735

Pre-Trial Memorandum

02/11/14

AA 628-666

Recorder’s Transcript Motions Hearing
01/14/14

01/24/14

AA 581-608

Recorder’s Transcript Of Proceedings Civil
Bench Trial — Day 1 02/18/14

02/26/14

AA 673-712

Vi




Description

Date
Filed

Vol.
No.

Page No.

Reply In Support Of Countermotion Of
Kathryn A. Bouvier And Jacqueline M.
Montoya For Summary Judgment On Petition
For Declaratory Judgment, For Damages And
Assessment Of Penalties, And For Other
Relief; And, Opposition To Eleanor’s
Countermotion For Summary Of Judgment

01/09/15

12

AA 2541-2588

Reply In Support Of Motion For Award Of
Attorney’s Fees And Costs And Supplement
To Motion In Support Of Award Of
Attorney’s Fees And Costs

05/08/15

17

AA 3498-3531

Response To Objection Of Eleanor C. Ahern
To Jacqueline M. Montoya’s Petition And
Addendum To Petition To Compel Trustee
To Distribute Accrued Income And Future
Income From Oil, Gas, And Mineral Leases
And Declaration Of The Applicability Of The
Doctrine Of Laches

05/08/14

AA 1387-1429

Response To Objection Of Trustee Eleanor
C. Ahern To Jacqueline M. Montoya’s
Petition To Compel Trustee To Distribute
Accrued Income And Future Income
Received From Oil, Gas, And Mineral Leases
And Declaration Of The Applicability Of The
Doctrine Of Laches

01/09/14

AA 561-578

Second Supplement To Brief Regarding
Pending Issues Filed Under Seal

03/19/15

15

AA 3267-3273

Summary Judgment

04/16/15

16

AA 3418-3434

Supplement To Brief Regarding Accounting,
Fiduciary Duties And Trust Administration
Filed Under Seal

03/18/15

15

AA 3253-3266

Supplement To Brief Regarding Pending
Issues Filed Under Seal

03/18/15

15

AA 3193-3252

vii




Description

Date
Filed

Vol.
No.

Page No.

Supplement To Motion To Amend Pleadings

01/20/15

12

AA 2648-2672

Supplement To Reply In Support Of
Countermotion Of Kathryn A. Bouvier And
Jacqueline M. Montoya For Summary
Judgment On Petition For Declaratory
Judgment, For Damages, And Assessment Of
Penalties, And For Other Relief; And,
Opposition To Eleanor’s Countermotion For
Summary Judgment

01/12/15

12

AA 2589-2634

Sur-Reply To Montoya And Bouvier’s Reply
In Support Of Motion For Award Of
Attorneys’ Fees And Costs

05/12/15

17

AA 3532-3536

Transcript Of Proceedings Hearing On
Petition For Declaratory Judgment Regarding
Limited Interest Of Trust Assets Pursuant To
NRS 30.040, NRS 153.031(1)(E), And NRS
164.033(1)(A) 11/12/13

12/06/13

AA 207-276

Transcript Of Proceedings Motion For
Attorney Fees 05/13/15

06/12/15

17

AA 3537-3569

Transcript Of Proceedings: Hearing 01/30/15

03/02/15

13

AA 2690-2885

Transcript Re: All Pending Motions 05/13/14

05/20/14

AA 1537-1596

Verification For Petition For Construction
And Effect Of Probate Court Order

03/26/14

AA 1128-1129

Verification For Petition For Declaratory
Judgment Regarding Limited Interest Of
Trust Assets Pursuant To NRS 30.040, NRS
153.031(1)(E), And NRS 164.033(1)(A)

09/27/13

AA 201-202

Verification For Petition For Determination
Of Construction And Interpretation Of
Language Relating To Trust No. 2

03/27/14

AA 1147-1148

viii




Description Date Vol.
Filed No. Page No.
Verification For Petition To Compel Trustee
To Distribute Accrued Income And Future
Income Received From Oil, Gas, And 12/03/13 2 AA 300-301

Mineral Leases And Declaration Of The
Applicability Of The Doctrine Of Laches
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Article Fourteen
My Trusiee’s Powers

Section 14.01 Introduction to Trustfee’s Powers

Except as otherwise specifically provided in this agreement, my Trustee may exercise,
without prior approval from any court, all the powers conferred by this agreement and
any powers conferred by law, including, without limitation, those powers set forth under
the common law or statutory law of the State of Nevada or any other jurisdiction whose
law applies to this trust. The powers conferred upon my Trustee by law, including those
powers conferred by Nevada Revised Statutes, Sections 163.265 to 163.410, shall be
subject to any express limitations or contrary directions contained in this agreement.

My Trustee shall exercise these powers in the manner my Trustee determines to be in the
best interests of the beneficiaries. My Trustee shall not exercise any of its powers in a
manner that is inconsistent with the right of the beneficiaries to the beneficial enjoyment
of the trust property in accordance with the general principles of the law of trusts.

The Trustee of a trust may have duties and responsibilities in addition to those described
in this agreement. I encourage my Trustee to obtain appropriate legal advice if my
Trustee has any questions concerning its duties and responsibilities as Trustee.

Section 14.02 Execution of Documents by My Trustes

My Trustee may execute and deliver any and all instrurnents in writing that my Trustee
considers necessary to carry out any of the powers granted in this agreement.

Saction 14.03 Investment Poweairs in Ganeral

My Trustee may invest in any type of investment that my Trustee determines is consistent
with the investment goals of my trust, whether inside or outside the geographic borders of
the United States of America and its possessions or territories, taking into account my
trust’s overall investrent portfolio.

Without lHimiting my Trustee’s investment authority in any way, I request that iny Trusiee
exercise reasonable care and skill in selecting and retaining trust investments. I also
request that my Trustee take into account the following factors in choosing investments
for my trust:

The potential return from the investment, both in the form of income and
appreciation;

The potential income tax consequences of the investment;
The investment’s potential for volatility; and
The role the investment will play in the trust’s portivlio.
I request that my Trustze, in arranging the investment portfolio of the trusi, also consider
; the pessibie effects of inflzfion or deflation, changes in global and U5, economic

~

conditions, tansaciion expenses, and the trust’s need for liquidity.
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My Trustee may delegate its discretion to manage trust investments to any registered
investment adviser or corporate fiduciary.

Section 14.04 Banking Powers

My Trustee may establish bank accounts of any type in one or more banking institutions
that my Trustee may choose. My Trustee may open accounts in the name of my Trustee
(with or without disclosing fiduciary capacity) or in the name of the trust, When an
account is in the name of the trust, checks on that account and authorized signatures need
not disclose the fiduciary nature of the account or refer to any trust or Trustee.

An account from which my Trustee makes frequent disbursements need not be an interest
bearing account. My Trustee may authorize withdrawals from an account by check, draft
or other instrument or in any other manner.

Section 14.05 Business Powaers

My Trustee is authorized to serve as an officer, director, manager, or in any other
capacity of any proprietorship, partnership, joint venture, corporation, or other enterprise
in which the trust has an interest {(whether or not such interest is total or controlling). My
Trustee may receive compensation for services.

My Trustee may contract with and otherwise deal with any such enterprise in the same
manner as it would with any enterprise in which the trust has no interest, and may use any
voting power my Trustee may have to implement its authority (whether as Trustee or as
an officer, director, or other official of the enterprise).

With respect to any units in a limited liability company, limited partnership, or stock in a
closely-held corporation (“closely-held company™) that are contributed to the trust, the
powers granted to my Trustee in this Article shall not disqualify my Trustee from acting
personally and independently, and not in a fiduciary capacity, with respect to any closely
held company, from holding office in the closely-held company, from accepting
remuneration from the closely-held company, from voting any units or stock in favor of
the Trustee as a director or officer of the closely-held company, or from purcha:,mc or
sefling units or stock of the closely-held company.

If the trust owns or acquires an interest in a business as a sharcholder, partner, sole
proprietor, member, participant in a joint venture or otherwise, my Trustee may exercise
the authority and discretion provided for in this Section. The powers granted in this
Section are in addition to and not in limitation of all other powers granted to my Trustee
in this agrecment.

{a) Do Doty to Diversily

Notwithstanding any duty to diversify imposed by state law, my Trustee
may retain any business in which the trust has an ownership interest sven
though the intercst may constitute all or a substantial portion of the trust
property. 1 recognize that the value of a non-controlling intevest in a
business entity may be less than the underlying value of the net asgots of
the eatity. Nonatheless, 1 authorize my Trastee to retain non-controiling
business interasts owned by the irust
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(b) Specific Management Powers

My Trustee shall have all power and authority necessary to manage and
operate any business owned by the trust, whether directly or indirectly,
including, without limitation, the express powers set forth in this
subsection.

My Trustee may participate directly in the conduct of the business, by
serving as a general partner of a limited partnership, a member, manager
or managing member of a limited liability company, or a shareholder of a
corporation, or may employ others to serve in that capacity.

My Trustee may take part in the management of the business and delegate
duties with respect to management, together with the requisite powers, to
any employee, manager, pariner or associate of the business, without
incwrring any liability for the delegation. To the extent that the business
interest held by the trust is not one that includes management powers
(such as a minority stock interest, limited partnership interest, or a
membership interest in a limited liability company), my Trustee shall have
no obligation to supervise the management of the underlying assets, and
no liability for the actions of those who do manage the business.

My Trustee may enter into management agreements and nominee
agreements whereby my Trustee and the trust may serve as the exclusive
manager or nominee of property or property interests on behalf of any
limited partnership, limited liability company or corporation.

My Trustee, individually or if my Trustee is a corporate fiduciary or an
employee of the Trustee, may act as a director, general or limited partner,
associate or officer of the business.

My Trustee may participate with any other person or entity in the
formation or continuation of a partnership either as a general or limited
partner, or in any joint venture. My Trustee shall have and exercise all the
powers of management necessary and incidental to & membership in the
partnership, limited partnership, or joint venture, including the making of
charitable contributions.

My Trustee may reduce, expand, limit or otherwise adjust the operation or
policy of the business. My Trustee may subject the principal and income
of the trust to the risks of the business for such term or period as my
Trustes may determine.

My Trustee raay advance money or other property to any business in
which the trust has an interest, make loans {subordinated or otherwise) of
cash or securities to the business and guarantes the loans of others made o
the business. My Trustee may borrow monzy for the business, eitaer
alone or with other persous interestad ia the business, and secues any such
loan or loans by a pledge or mortgage of any part of any trust pronerty.

k]

My Toustee may select and vote for direciors, pariners, assoctales and
A - 43 I T gl 3t s ot s, . ™3 - r s Iy Y PN Yy S 2
officers of the business., My Trustee mpy enter info owners’ agresmnaents
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with a business in which the trust has an interest or with the other owners
of the business.

My Trustee may execute agreements and amendments to agreements that
are necessary to the operation of the business including, but not limited to,
stockholder agreements, partnership agreements, buy-sell agreements and
operating agreements for limited liability companies.

My Trustee may generally exercise any and all powers necessary for the
continuation, management, sale or dissolution of the business. My Trustee
may participate in the sale, reorganization, merger, consolidation,
recapitalization, or liguidation of the business. My Trustee may sell or
liquidate the business or business interest on such price and on such terms
as my Trustee deems advisable and in the best interests of the trust and the
beneficiaries. My Trustee may sell any business interest held by the trust
to one or more of the beneficiaries of this trust or to any trust in which a
majority of the beneficiaries are one or more of the beneficiaries of this
trust. The sale may be made in exchange for cash, a private annuity, an
installment note or any combination thereof.

My Trustee may exercise all of the business powers granted in this
agreement even though my Trustee may be personally invested in or
otherwise involved with the business.

{c) Business Liabilities

If any tort or confract liability arises in connection with the business, and
if the trust is a responsible party with regard to the liability, my Trustee
shall satisfy the liability first from the assets of the business, and only then
from other trust property.

{(d}y Trustee Compa2nsatinon

In addition to the Trustee compensation set forth m Section 13.05, my
Trustee may receive additional reasonable compensation for services in
connection with the operation of the business. My Trustee may receive
this compensation directly from the business, from the trust or partly from
both.

(2)  Conilicts of Intarest

My Trustes may exercise all of the powers granted in this trust agreement
even though my Trustee may be involved with or have a personal interest
in the business.

M H ~o % r! :(n.l ! % Loy L
Saction 1408  Caniract 2owars
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y Trustee may sell at public or private sale, transfer, exchange for other property, and
otherwiss disposc of trust property for consideration and upon terms and conditions that
my Trustce desms advisable. My Trustoe may grant options of any duration for any such

sales, exchanges, or transfers of trust property.
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My Trustee may enter into contracts, and may deliver deeds or other instruiments, that my
Trustee deems appropriate.

Section 14.07 Common Investments

For purposes of convenience with regard to the administration and investment of the trust
property, my Trustee may invest part or all of the trust property jointly with trust property
of other trusts for which my Trustee is also serving as a Trustee. For this purpose, a
corporate fiduciary acting as my Trustee may use common funds for investment.

When trust property is managed and invested in this manner, my Trustee shall maintain
records that sufficiently identify that portion of the jointly invested assets that constitute
the trust property of this trust,

Section 14.08 Environmental Powers

My Trustee shall have the right to inspect trust property to determine compliance with or
to respond to any environmental law affecting the trust property. “Environmental law”
shall mean any federal, state, or local law, rule, regulation, or ordinance relating to
protection of the environment or of human health.

My Trustee may refuse to accept property if my Trustee determines that the property is or
may be contaminated by any hazardous substance or is or was used for any purpose
involving hazardous substances that could create liability to the trust or to my Trustee.

My Trustee may use and expend trust property to (i} conduct environtnental assessments,
audits or site monitoring; {ii) take remedial action to contain, clean up or remove any
hazardous substance including a spill, discharge or contamination; (iii} institute, contest
or seftle legal proceedings brought by a private litigant or any local, state, or federal
agency concerned with environmental compliance; (iv) comply with any order issued by
any court or by any local, state, or federal agency directing an assessment, abatement or
clean-up of any hazardous substance; and {v) employ agents, consultants and legal
counsel to assist my Trustee in these actions.

My Trustee shall not be liable for any loss or reduction in value sustainied by my trust as a
result of my Trustee’s retention of property on which hazardous materials or substances
requirtng remedial action are discovered unless my Trustee contributed to the resulting
loss or reduction in value through willful misconduct or gross negligence,

My Trustee shall not be liable to any benefictary or to any other party for any decrease in
the value of trust property as a result of my Trustee’s compliance with any environmental
law, including any reporting requirement.

My Trustee may release, relinquish or disclaim any power held by my Trustee that my
Trustee determines may cause my Trustce to inour individual liability under any
environmental law. |

R . £ g ey e ool 3 B TN 3 S,
Santion 14,99 Farming g canehing Ooacaiions
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If the frust owns or acquires an interast in a farm, ranch or other agricultural nroperty or
business, my Trustce may exercise the avthority and diserction provided for i this
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Section. The powers granted in this Section are in addition to and not in limitation of all
other powers granted to my Trustee in this agreement.

{a) Authority to Operate the Farm or Ranch

Notwithstanding any duty to diversify imposed by state law, my Trustee
may retain and coniinue to operate a farm or ranch even though the
interest may constitute all or a substantial portion of the trust property.

My Trustee may take part in the management of the farm or ranch or hire
a farm manager or a professional farm management service. My Trustee
may delegate any of the powers authorized by this Section to a hired farm
manager or professional farm management service.

My Trustee may purchase, sell, hold, manage, operate, lease, improve and
maintain the farm or ranch, or any interests in the farm or ranch, and n
general deal with and do all things necessary to operate the farm or ranch
as my Trustee deems advisable.

My Trustee may buy, sell and raise livestock; plant, cultivate, harvest and
sell cash crops; produce timber or forest products for sale; or lease or rent
all or part of the farm or ranch for cash or a share of the crops. My
Trustee may contract with hired labor, tenants or sharecroppers.

My Trustee may construct, repair and improve farm buildings, fences and
other farm or ranch structures including drainage facilities, dig and
maintain wells, ponds and lagoons, and participate in cooperative
agreements concerning water rights and ditch rights,

My Trustee may purchase or rent any kind of farm machinery, equipment,
feed and seed necessary for the operation of the farm or ranch.

My Trustee may use approved soil conservation practices in order to
conserve, nnprove and maintain the productivity of the soil, and may
engage in timber or forest conservation practices.

My Trustee may engage and participate in any farm program sponsored by
any federal, state or local governmental agency.

(b)y Business Liabilitizs

If any tort or contract liability arises in commection with the farm or ranch,
and if the trust is a responsible party with regard to the liability, my
Trustee shall satisfy the liability first from the assets of the farm or ranch,
and only then from other trust property.

(¢}  Trustes Comnansalion

In addition to the Trustee compensation set forth in Section 13.05, my
Trustee may receive additional reasonable compensation for services in
connection with the operation of a fann or ranch. My Trustes inay receive
this comypensation directly from the favm or ranch, from the trust or partly
from both.
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(d) Conflicts of Interest

My Trustee may exercise all of the powers granted in this trust agreement
even though my Trustee may be involved with or have a personal interest
in the farm or ranch.

Section 14.10 Insurance Powers

My Trustee may purchase, accept, hold, and deal with as owner, policies of insurance on
my life, the life of any beneficiary, or on the life of any person in whom any beneficiary
has an insurable interest.

My Trustee may purchase disability, medical, liability, long-term health care and other
insurance on behalf of and for the benefit of any beneficiary. My Trustee may purchase
annuities and similar investments for any beneficiary.

My Trustee shall have the power to execute or cancel any automatic premium loan
agreement with respect to any policy, and shall have the power to elect or cancel any
automatic premium loan provision in a life insurance policy. My Trustee may borrow
money to pay premiums due on any policy, either by borrowing from the company
issuing the policy or from another source. My Trustee may assign the policy as securtty
for the loan.

My Trustee shall have the power to exercise any option contained in a policy with regard
to any dividend or share of surplus apportioned to the policy, to reduce the amount of a

policy or convert or exchange the policy, or to surrender a policy at any time for its cash
value.

My Trustee may elect any paid-up insurance or extended term insurance nonforfeiture
option contained in a policy.

My Trustee shall have the power to sell any pelicy at its fair market value to anyone
having an insurable interest in the policies including the insured.

My Trustee shall have the right to exercise any other right, option, or benefit contained in
a policy or permitted by the insurance company issuing the policy.

Upon termination of the trust, my Trustee shall have the power to transfer and assign the
policies held by the trust as a distribution of trust property.

Section 1411 Loans and 3orrowing Powars

My Trustee may make secured or unsecured loans to any person (including a
beneficiary), entity, trust or estate, for any term or payable on demand, with or without
interest. My Trustee may enter into or modify the terms of any mortgage or security
agrzement granted in connection with any loan and may release or foreclose on the
mortgags or security.

My Trustee may borrow money af interest rates and on other teums that it deerns
advisable from any person, institution or other source including, in the case of a corporate
fiduciary, its own banking or commercial lending departmant.

My Trustee may encinnber imst property by mortgages, pledees and other hypothecation
I s IESRIENR S B | b
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and shall have the power to enter into any raorigage, wheiner as a morgages or
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mortgagor even though the term may extend beyond the termination of the frust and
beyond the period that is required for an interest created under this agreement to vest in
order to be valid under the rule against perpetuities.

My Trustee may purchase, sell at public or private sale, trade, renew, modify, and extend
mortgages. My Trustee may accept deeds in lieu of foreclosure.

Section 14.12 Nominee Powers

My Trustee may hold real estate, securities and any other trust property in the name of a
nominee or in any other form without disclosing the existence of any trust or fiduciary
capacity.

Section 14.13 Oil, Gas and Mineral Interests

My Trustee may acquire, maintain, develop and exploit, either alone or jointly with
others, any oil, gas, coal, minerals or other natural resource rights or interests.

My Trustee may drill, test, explore, mine, develop, extract, remove, convert, manage,
retain, store, sell and exchange any of such rights and interests on terms and for a price
that my Trustee deems advisable.

My Trustee may execute leases, pooling and unitization agreements and other types of
agreements in connection with such oil, gas, coal, mineral and other natural resource
rights and interests even though such arrangements may extend beyond the termination of
the trust.

My Trustee may execute division orders, transfer orders, releases, assignments, farm
outs, and any other instruments that it deems proper.

My Trustee may employ the services of consultants and outside specialists in connection
with the evaluation, management, acquisition, disposition, and development of any
mineral interest, and may pay the cost of the services from the principal and income of
the trust property.

Saction L14  Payment of Taxes and oensas

Except as otherwise provided in this agreement, my Trustee is authorized to pay all
property taxes, assessmenis, fees, charges, and other expenses incutred in the
administration or protection of the trust. All payments shall be a charge against the trust
propetty and shall be paid by my Trustee out of the incoine, or to the extent that the
income is insufficient, then out of the principal of the trust property. The determination
of my Trustee with respect to the payment of expenses shall be conclusive upon the
beneficiaries.

Saction 1415 Qualified Family Owinesd Businass indarasts Daduchon

My Trustee, other than an fiierested Trustes, shall have the power to amend the terms of

a trust holding “qualified family-owned business interests” as defined 1a Section 2057 of

the Internal Revenue Code, in order to permit trust property to qualify for the “fanuly
: owned busiuzss deduction,” even if the amendment changes beneticial mforests and that
dicacts the segregation of tinst property ato mors than one frusi,
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Section 14.16 Qualified Real Property Valuation

My Trustee, other than an Interested Trustee, shall have the power to amend the terms of
a trust holding “qualified real property” as defined in Section 2032A of the Internal
Revenue Code, in order to permit the qualified real property to qualify or continue to
qualify for special use valuation permitted under Section 20324, even if the amendment
changes beneficial interests and that directs the segregation of trust property into more
than one trust.

Section 14.17 Real Estate Powers

My Trustee may sell at public or private sale, convey, purchase, exchange, lease for any
period, mortgage, manage, alter, improve and in general deal in and with real property in
such manner and on such terms and conditions as my Trustee deems appropriate.

My Trustee may grant or release easements in or over, subdivide, partition, develop, raze
improvements, and abandon, any real property.

My Trustee may manage real estate in any manner that my Trustee deems best and shall
have all other real estate powers necessary for this purpose.

My Trustee may enter into contracts to sell real estate. My Trustee may enter into leases
and grant options to lease trust property even though the term of the agreement extends
beyond the termination of the trust and beyond the period that is required for an interest
created under this agreement to vest in order to be valid under the rule against
perpetuities. For such purposes, my Trustee may enter info any contracts, covenants and
warranty agreements that my Trustee deems appropriate.

Saction 14,18  Residences and Taagivdle Parsonal Property

My Trustee may acquire, maintain and invest in any residence for the use and benefit of
the beneficiaries, whether or not the residence is income producing and without regard to
the proportion that the value of the residence may bear to the total value of the trust
property and even if retaining the residence involves financial risks that trustees would
not ordinarily incur. My Trustee may pay or make arrangements for others to pay all
carrying costs of the residence, including, but not limited to, taxes, assessments,
insurance, expenses of maintaining the residence in suitable repair, and other expenses
relating to the operation of the residence for the benefit of the beneficiaries.

My Trustee may acquire, maintain and invest in articles of tangible personal property,
whether or not the property is income producing, and may pay the expenses of the repair
and maintenance of the property.

My Trustee shall have no duty to convert the property referred to in this Section to
productive property except as required by other provisions of this agreement.

My Trustee may permit any income bensficiary of the trust to occupy any s2al property
or use any perscnal property owned by the tirust on terms or aivangements that my
Trustee may determine, inciuding rant fres or in consideration for the payment of taxes,
Insurance, makntenance, repans, or othsr charges.
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o My Trustee shall have no liability for any depreciation or loss as a resuit of the retention
| of any property retained or acquired under the authority of this Section.

Section 14.19 Retention and Abandonment of Trust Property

My Trustee may retain, without liability for depreciation or loss resulting from retention,
any property constituting the trust at the time of its creation, at the time of my death or as
the result of the exercise of a stock option. My Trustee may retain property,
notwithstanding the fact that the property may not be of the character prescribed by law
for the investment of assets held by a fiduciary, and notwithstanding the fact that
retention may result in inadequate diversification under any applicable Prudent Investor
Act or other applicable law.

My Trustee may hold property that is non-income producing or is otherwise
nonproductive if holding the property is, in the sole and absolute discretion of my
Trustee, in the best interests of the beneficiaries. On the other hand, except when I am
serving as a Trustee, my Trustee shall invest contributions of cash and cash equivalents
as soon as reasonably practical after the assets have been acquired by the trust. My
Trustee is permitted to retain a reasonable amount in cash or money market accounts in
order to pay anticipated expenses and other costs and to provide for anticipated
distributions to or for the benefit of a beneficiary.

My Trustee may abandon any trust property that my Trustee deems o be of insignificant
value.

Saction 14.20 Securities, Brokarage and Margin Powers

My Trustee may buy, sell, trade and otherwise deal in stocks, bonds, investment
companies, mutual funds, commeon trust funds, commodities, options and other securities
of any kind and in any amount, including short sales. My Trustee may write and
purchase call or put options, and other derivative securities. My Trustee may maintain
margin accounts with brokerage firms and may pledge securities to secure loans and
advances made to iy Trustee or to or for the benefit of a beneficiary.

My Trustee may place ail or any part of the securities held by the trust in the custody of a
bank or trust company. My Trustee may have all securities registered in the name of the
bank or trust company or in the name of its nominee. My Trustee may appoint the bank
or trust company as the agent or attorney in fact to collect, receive, receipt for and
disburse any income and generally to perform the duties and services incident to a
custedian of accounts.

Wy Trustee may employ a broker-dealer as a custodian for securities held by the trust and
may register the securities in the name of the broker-dealer or in the name of a nominee
with or without the addition of words indicating that the securities are held in a fiduciary
capacity. My Trustee may hold secuniies in bearer or uncertificated form and may use a
central depository, clearing agency or book-entiy system, such as The Depository Trust
Company, Buroclzar or the Federal Reserve Bank of Mew York.

My Trustee may parlicipate in any reorgarization, recapiialization, merger or similar
o transaction. My Trustes may exsrcise or sell conversion or subscription rights for
- securitios of all kinds and description.

i
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My Trustee may give proxies or powers of attorney that may be discretionary and with or
without powers of substitution. My Trustee may vote or refrain from voting as to any
matter.

Section 14.21 Settlement Powers

My Trustee may settle, by compromise, adjustment, arbitration or otherwise any and all
claims and demands in favor of ot against the trust. My Trustee may release or abandon
any claim in favor of the trust.

Section 14.22 Sub-Chapter S Corporation Stock Provisions

After my death and during any period when the trust is not treated for tax purposes as a
grantor trust under Section 671 of the Internal Revenue Code, my Trustee may elect to
hold any S corporation stock held by the trust as a separate “electing small business trust”
as defined in Section 1361{e}(1) or as a separate “qualified subchapter S trust,” as defined
in Section 1361{d)}(3).

In making this determination, my Trustee may consider any changes to the terms and
conditions of the trust that will be required as a result of either election.

For purposes of this Section, “S corporation stock™ shall mean all capital stock issued by
a corporation {(or other entity taxable as a corporation for federal income tax purposes)
that is treated, or intends to be treated under Section 1361(a), as an “S corporation” for
federal income tax purposes.

(a) EZlecting Treatment as an Electing Small Business Trust

If my Trustee elects under Section 1361(e)(3) of the Internal Revenue
Code to qualify the trust or portion thereof as an “electing small business
trust,” my Trustee shall:

Apportion to the electing small business trust a reasonable
share of the unallocated expenses of all frusts created under
this agreement, in accordance with the applicable
provisions of the Intemal Revepue Code and Treasury
Regulations; and

Administer the trust as an eleciing small business trust,
under Section 1361({e) of the Internal Revenue Code.

{2y  Alecting Treatirzat as a Qualliiad Suochanisr 3 Trust
If my Trustee elects to treat the trust or poition thereof as a “qualified
subchapter S trust,” my Trustee shall:

Refer to the qualified subchapter S trust using the same
name as the trust to which the stock was originally
allocated, plus the name of the current income beneficiary
of the trust, followsd by the letters “QE5T”

Administar the qualificd subchapter 5 trust in accordance
with ths same provisions contained in the st (o which the
S cowporation stock was originelly allocated; provided,

14-11
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however, that the provisions of this subsection shall control
the admimnistration of the trust {o the extent that they are
inconsistent with the provisions of the original trust;

Maintain the qualified subchapter S trust as a separate trust
held for the benefit of one beneficiary as required in
Section 1361(d)(3); and

Request that the current income beneficiary of the trust,
with the assistance of my Trustee, make an election in
accordance with Section 1361(d)(2) to gualify the trust as a

qualified subchapter S trust within the meaning of Section
1361{d)(3).

(1)  Current Income Beneficiary

The “current income beneficiary” of a qualified subchapter
S trust is the person who has a present right to receive
income distributions from the trust to which the S
corporation stock is allocated. A qualified subchapter S
trust shall have only one current income beneficiary,

If under the terms of the agreement, there is more than one
person who has a present right to receive income
distributions from the trust originally holding the S
corporation stock, my Trustee shall cause the S corporation
stock to be segregated into separate qualified subchapter S
trusts for each person who has a present right to receive
income distributions.

(2)  Distributions

Until the first to occur of (&) the death of the current
income beneficiary and (b) the date on which the qualified
subchapter S trust no longer holds any S corporation stock
(the “QSST termination date™), my Trustee shall distribute
to the current income beneficiary, at least annually, all of
the trust’s “net income,” as that termn is defined in Section
043(b) of the Internal Revenue Code,

The terms of the trust to which the S corporation stock was
originally allocated shall govern distributions of principal
from the qualified subchapter S trust; provided, however,
that until the QSST termination date, my Trustse may only
distribute principal to the curent incorae beneficiary of the
qualified subchapter S trust. -

= é s & “‘:.w- A -":5'-1,-..-.-7‘.‘ D B ;,_. A e p}. e ~
(3Y  Allosation oF bysoms and p3ns2s

My Trustee shall characterize receipts and expenssy of any
gualifisd subchapter 8 trust (o a roannet consisient with
Seation 643(b) of the Intemal Revenus Code.
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{4} Trust Merger or Consolidation

My Trustee- may not merge or consolidate any qualified
subchapter S trust with the assets of another trust if doing
s0 would jeopardize the qualification of either trust as a
qualified subchapter S trust.

{c} Governance of the Trusts

The following additional provisions shall apply to any separate trust
created under this Section.

(1)  Protection of S Corporation Status

My Trustee shall not administer a frust holding S
corporation stock in a manner that would cause the
termination of the S corporation status of the entity whose
stock is held as part of the trust. Therefore during any
period that the trust holds S corporation stock, the terms of
this agreement shall be construed in a manner that is
consistent with the trust qualifying as an clecting small
business trust or as a qualified subchapter S trust. Any
provision of this agreement that cannot be so construed or
applied shall be disregarded.

(2) Methods of Distribution

i No method of distribution permitted under this Section may
| be used in a manner that would jeopardize the qualification
of the trust as an electing small business trust or as a
qualified subchapter S trust,

(3) Elzction

Any reference in this agreement to any person acting in an
individual or fiduciary capacity, making an election for
himself or for or on behalf of any other person, shall
include, but not be limited to, an election made in
accordance with Section 1361{(e}(3), Section 1361{(d)}2) or
anty other applicable subsection of Section 1361 of the
Internal Revenue Code.

{4y  Disposition of 8 Corporation Stock

If the continuation of any frust would, in my Trustee’s
opinion, resuit in the termination of the S corporation status
of any entity whose stock is held as a part of the trust
property, iy Trustee, otiier than an Inferested Trustee, shall
have, in addition to the power to sell or otherwise dispose
of the stock, the power to distribute the stock to the person
who is then entitled fo receive the income from the irust.
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Section 14.23 Limitation on My Trustee’s Powers

All powers granted to my Trustee under this agreement or by applicable law shall be
limited as set forth in this Section, unless explicitly excepted by reference to this Section.
The limitations set forth in this Section shall not apply to me.

(a)  An Interested Trustee Limited to Ascertainable
Standards

An Interested Trustee may not exercise or participate in the exercise of
discretion with respect to the distribution of income or principal, or the
termination of the trust to or for the benefit of a beneficiary, to the extent
that the exercise of such discretion is other than for the health, education,
maintenance or support of a beneficiary as described under Sections 2041
and 2514 of the Internal Revenue Code. |

(b)  No Distributions in Discharge of Certain Legal
Obligations

My Trustee may not exercise or participate in the exercise of discretion
with respeet to the distribution of income or principal that would in any
manner discharge a legal obligation of my Trustee, including the
obligation of support.

If a beneficiary or any other person has the power to remove a Trustee,
that Trustee may not exercise or participate in the exercise of discretion
with respect to the distribution of income or principal that would in any
manner discharge a legal obligation of the person having the power to
remove the Trustee, including that person’s obligation of support.

{¢}) Insurance Policy on the Life of My Trustee

If the trust holds a policy that insures the life of my Trustee, my Trustee
shall have no right to exercise any powers or rights with respect to the
policy. A Cotrustes serving under this agreement shall exercise the
powers and rights with respect to the policy.

If the insured Trustee is the only Trustee, then an Independent Special
Trustee designated under Section 3.08 shall exercise the powers and rights
with respect to the policy.

If any rule of law or court decision construes the ability of the insured
Trustee to name an Iadependent Special Trustee as an incident of
ownership of the policy, then a majority of the then current mandatory and
discretionary income beneficlaries (excluding the insured Trustee if he or
she is a beneficiary) shall select the Independent Special Trustze,

{3 Insuranss Pollsy g g Ioasitetuass § 1%
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If the trust hiolds a policy that insures the life of a beneficiary, the
beneficiary (2cting individually or as Trustee) shall have no power aver
the policy, the cash value of the policy, or the proceeds of the policy. The
intent of this denial of power is to prevent an iasured Seneficiary from
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having a power that would constitute an incident of ownership of the
policy.

In addition, no distribution of income or principal to the insured
beneficiary shall be satisfied out of the proceeds of the policy, the cash
value of the policy or any other economic benefit of the policy.

The limitations of this subsection shall not apply if the proceeds of the
policy would, upon the death of the beneficiary, otherwise be included in
the gross estate of the beneficiary for federal estate tax purposes.
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Article Fifteen
General Provisions

Section 15.01 Maximum Term for Trusts

Notwithstanding any other provision of this agreement, unless terminated earlier under
other provisions of this agreement, each trust created under this agreement shall terminate
upon the expiration of the longest period that property may be held in trust under this
agreement without violating the applicable rule against perpetuities.

If the applicable rule against perpetuities for trusts is determined by reference to the death
of the last to die among a group of individuals living on the date of my death, the group
of individuals shall consist of the descendants of my paternal and maternal grandparents
and the descendants of John Davison Rockefeller, born in Richford, New York, in 1839,
who are living at the date of my death.

At that time, the remaining trust property shall vest in and be distributed to the persons
entitled to receive mandatory distributions of net income of the trust and in the same
proportions. If none of the beneficiaries is entitled to mandatory distributions of net
income, the remaining trust property shall vest in and be distributed to the beneficiaries
entitled to receive discretionary distributions of net income of the trust, in equal shares
per stirpes.

Section 15.02 Spendthrift Provision

This trust and all trusts created under this trust agreement shall be a spendthrift trust as
defined in the Spendthrift Trust Act of Nevada, except for my interest therein while I am
living. No beneficiary or remainderman of any trust established under this trust shall
have the right or power to sell, transfer, assign, pledge, mortgage, alienate, hypothecate
their interest in the principal or income of the trust estate in any manner whatsoever. To
the fullest extent of the law, the interest of each beneficiary and remainderman shall not
be subject to the claim of any creditors or liable to attachment, execution, bankruptcy
proceedings, or any other legal process. The Trustee shall pay, disburse, and distribute
principal and income of the trust estate only in the manner provided for in this trust
agreement and not upon any attempted transfer or assignment, whether oral or written, of
any beneftciary or remainderman nor by operation of law.

Section 15.03 Contest Provision

If any beneficiary of this trust or any trust created under this trust agreement, alone or in
conjunction with any other person engages in any of the following actions, the right of
the beneficiary to take any interest given to the beneficiary under this trust or any trust
created under this trust agreement must be determined as it would have been determined
had the beneficiary predeceased me without surviving descendants.

Contests by a claim of undue influence, fraud, menase, duress or lack of
testamentary capacity, or otherwise objects in any court to the validity of
() this trust, (b) any trust created under the terms of this agreement, (c)
my will, or {d) any beneficiary designation of an annuity, retirement plan,
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IRA, Keogh, pension or profit sharing plan or insurance policy signed by
me, (collectively referred to hereafter in this Section as “Document” or
“Documents™) or any amendments or codicils to any Document; or

Seeks to obtain an adjudication in any court proceeding that a Document
or any of its provisions is void, or otherwise seeks to void, nullify or set
aside a Document or any of its provisions; or

Files suit on a creditor’s claim filed in a probate of my estate, against my
trust estate, or any other Document, after rejection or lack of action by the
respective fiduciary; or

Files a petition or other pleading to change the character (comumunity,
separate, joint tenancy, partnership, domestic partnership, real or personal,
tangible or intangible) of property already so characterized by a
Document; or

Claims ownership in a court proceeding to any asset I hold in joint
tenancy, other than as a surviving joint tenant; or

Files a petition to determine domestic partnership property as my
cohabitant; or

Files a petition for probate homestead in a probate proceeding of my estate
without the prior written consent of the Personal Representative
designated in my Will; or

Files a petition for family allowance in a probate of my estate without the
prior written consent of the Personal Representative designated in my will;
or

Files a petition to impose a constructive trust or resulting trust on any
assets of the trust estate; or

Participates in any of the above actions in a manner adverse to the trast
estate, such as conspiring with or assisting any person who takes any of
the above actions;

then the right of such beneficiary to take any interest given to such beneficiary under this
trust or any trust created under this trust agreement shall be determined as it would have
been determined had such beneficiary predeceased me without surviving issue,

My Trustee is hereby authorized to defend, at the expense of the trust estate, any
violation of this Section. A “contest” shall include any action described above in an
arbitration proceeding and shall not include any action described above solely in a
mediation not preceded by a filing of a contest with a court, notwithstanding the
foregoing. In addition, should any beneficiary under the trust contest a provision of the
same, the Trustee shall charge such beneficiary’s interest with all attorneys fees and costs
Incurred by the Trustee in conmection with same.

This Section may not be applied so as to canse a forfeiture of any distribution otherwise
qualifying for the federal estate tax charitable deduction.
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Section 15.04 Survivorship Presumpfion

If any beneficiary is living at my death, but dies within 90 days after my death, then the
beneficiary will be deemed to have predeceased me for purposes of this agreement.

Section 15.05 Definitions

For purposes of this agreement, the following terms have the following meanings:

(a) Adopted and Afterborn Persons

A legally adopted person in any generation and his or her descendants,
including adopted descendants, has the same rights and shall be treated in
the same manner under this agreement as natural children of the adopting
parent, provided such person is legally adopted prior to attaining the age
of 18 years. A person is deemed to be legally adopted if the adoption was
legal in the jurisdiction in which it occurred at the time that it occurred.

A fetus in utero that is later born alive shall be considered a person in
being during the period of gestation.

{b) Agreement

The term “this agreement” means this trust agreement and includes all
trusts created under the terms of this agreement.

(c) Available GST Exemption

“My available GST Exemption” means the GST Exemption provided in
Section 2631 of the Internal Revenue Code in effect at the time of my
death; reduced by the aggregate of (1) the amount, if any, of GST
Exemption allocated to my lifetime transfers, including those allocations
made at the time of my death by my Personal Representative, by my
Trustee, or by operation of law and (2) the amount, if any, allocated to
direct skips as defined in Section 2612(c){1) of the Internal Revenue Code
that do not qualify for an exclusion from the generation-skipping transfer
tax occurring at my death to or for the benefit of my descendants.

If, at the time of my death, I have made a lifetime transfer to a trust with
an inclusion ratio of greater than zero but have not filed a gift tax retumn
and the due date for the gift tax return has not yet passed, my available
GST Exemption shall also be reduced to the extent necessary and possible
to reduce the trust inclusion ratio to zero, thereby exempting the transfer
from generation-skipping transfer tax.

(d) Descendants

The term “descendants™ shall include a person’s lineal descendants of all
generations,

{2) cducation

The term “education” is intended to be an ascertainable standard in
accordance with Section 2041 and Saction 2514 of the Intermal Revernue
Code and shall include, but not be limited to:
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Enrollment at private elementary, junior and senior high
school including boarding school;

Undergraduate and graduate study in any field at a college
or university;

Specialized, vocational or professional training or
instruction at any institution, including private instruction;
and

Any other curriculum or activity that my Trustee may deem
useful for developing the abilities and interests of a
beneficiary inchuding, without limitation, athletic training,
musical instruction, theatrical training, the arts and travel.

The term “education™ shall also include distributions made by my Trustee
for expenses such as tuition, room and board, fecs, books and supplies,
tutoring and transportation and a reasonable allowance for living expenses.

(f) Incapacity

Except as otherwise provided in this agreement, a person is deemed
incapacitated in any one of the following circumstances.

(1)  The Opinion of Two Licensed Physicians

An individual shall be deemed incapacitated whenever, in
the written opinion of two licensed physicians, the
individual is unable to effectively manage his or her
property or financial affairs, whether as a result of age,
iliness, use of prescription medications, drugs or other
substances, or any other cause.

An individual shall be deemed restored to capacity
whenever the individual’s personal or attending physician
provides a written opinion that the individual is able to
effectively manage his or her property and financial affairs.

{2) Court Determination

An individual is deemed incapacitated if a court of
competent jurisdiction has declared the individual to be
disabled, incompetent or legally incapacitated.

{3) Detention, Disappearance or Absence

An individual is deemed incapacitated whenever he or she
cannot effectively manage his or her property or financial
affairs due to the individual’s unexplained disappearance or
absence for more than 30 days, or whenever he or she is
detained under duress.

An individual’s diseppearance or absenca or detention
under duress may be established by an affidavit of my
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Trustee, or, if no Trustee is serving, by the affidavit of any
beneficiary. The affidavit shall describe the circumstances
of the individual’s disappearance, absence or detention and
may be relied upon by any third party dealing in good faith
with my Trustee in reliance upon the affidavit,

{(g) Income Beneficiary

The term “income beneficiary” means any beneficiary who is then entitled
to receive distributions of the net income of the trust, whether mandatory
or discretionary.

Unless otherwise provided in this agreement, the phrase “majority of the
income beneficiaries” means any combination of income beneficiaries
who, if all accrued net income were distributed on the day of a vote by the
beneficiaries, would receive more than 50% of the accrued net income.
For purposes of this calculation, beneficiaries who are eligible to receive
discretionary distributions of net income are deemed to receive the income
in equal shares.

References to a “majority” refer to a majority of the entire trust
collectively until my Trustee allocates property to separate trusts or trust
shares. After the allocation of property to separate trusts or trust shares,

references to a “majority™ refer to a majority of each separate trust or trust
share.

(h} Income in Respect of a Decedent (IRD)

The term “income in respect of a decedent” or “IRD” means income
received after a decedent’s death that would have been taxable to the
decedent if the income had been received by the decedent during the
decedent’s lifetime. For example, payments under qualified retirement
plans and other deferred compensation arrangements are IRD. For
purposes of this agreement, IRD means any income that would be
classified as IRD under Section 691(a) of the Internal Revenue Code.

(i) Independent Trustee

The term “Independent Trustee” means a Trustee who is not an Interested
Trustee as defined in subsection (j) and includes an Independent Special
Trustee appointed under the provisions of Section 3.08. Whenever (1) a
power is granted exclusively to an Independent Trustee or (2) the phrase
“other than an Interested Trustee” is used, then the power or discretion
may be exercised only by an Independent Trusiee. Whenever this
agreement specifically prohibits an Interested Trustee from exercising
discretion or performing an act, then only an Independent Trustee may
exercise that discretion or perform that act.

(i}  Intarested Trustee

The term “Interested Trustee” means (1) a Trustee who is 2 transferor of
property to the trust; (2) 2 Trustee who is a beneficiary of the trust; 3) a
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Trustee who is related or subordinate within the meaning of Section
672(c) of the Internal Revenue Code to a transferor of property to the trust
or a beneficiary of the trust; or (4) a Trustee whom a transferor of property
to the trust or a beneficiary of the trust can remove and replace by
appointing a Trustee that is related or subordinate to the beneficiary within
the meaning of Section 672(c) of the Internal Revenue Code.

For purposes of this subsection “a transferor of property to the trust”
includes a person whose qualified disclaimer resulted in property passing
to the trust.

For purposes of this subsection “a beneficiary of the trust” means a person
who is or in the future may be eligible to receive income or principal from
the trust pursuant to the terms of the trust. A person shall be considered a
beneficiary of a trust even if he or she has only a remote contingent
remainder interest in the trust; however, a person shall not be considered a
beneficiary of a trust if the person’s omly interest is as a potential
appointee under a testamentary power of appointment.

(k) Internal Revenue Code and Treasury Regulations

References to the “Internal Revenue Code” or to its provisions are to the
Internal Revenue Code of 1986, as amended from time to time, and the
corresponding Treasury Regulations, if any. References to the “Treasury
Regulations,” are to the Treasury Regulations under the Internal Revenue
Code in effect from time to time. If a particular provision of the Internal
Revenue Code is renumbered, or the Internal Revenue Code is superseded
by a subsequent federal tax law, any reference is deemed to be made to the
renumbered provision or to the corresponding provision of the subsequent
law, unless to do so would clearly be contrary to my intent as expressed in
this agreement. The same rule shall apply to references to the Treasury
Regulations,

{H Legal Reprasentative or Personal Representative

As used in this agreement, the term “legal representative” or “Personal
Representative” means a person’s guardian, conservator, executor,
administrator, Trustee, or any other person or entity personally
representing a persen or the person’s estate.

(m) Per Stirpes

Whenever a distribution is to be made to a person’s descendants “per
stirpes,” the distribution shall be divided into as many shares as there are
then living children of the person and deceased children of the person whe
left then living descendants, Each then living child shall receive one share
and the share of each deceased child shall be divided among the child’s
then living descendants in the same manner.
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(n)  Primary Beneficiary

The primary beneficiary of a trust created under this agreement is the
oldest income beneficiary of that trust unless some other individual is
specifically designated as the primary beneficiary of that separate trust.

(0) AQualified Retirement Plan

The term “qualified retirement plan” means a plan qualified under Section
401 of the Internal Revenue Code, an individual retirement arrangement
under Section 408 or Section 408A or a tax-sheltered annuity under
Section 403. The term “qualified retirement benefits” means the amounts
held in or distributed pursuant to a plan qualified under Section 401, an
individual retirement arrangement under Section 408 or Section 408A, a
tax-sheltered annuity under Section 403 or any other benefit subject to the
distribution rules of Section 401(a}(9).

{p) Shall and May

Unless otherwise specifically provided in this agreement or by the context
in which used, [ use the word “shall” in this agreement to command, direct
or require, and the word “may” to allow or permit, but not require. In the
context of my Trustee, when I use the word “may” I intend that my
Trustee may act in its sole and absolute discretion unless otherwise stated
in this agreement.

{¢q Trust

The terms “this trust” or “this trust agreement” shall refer to this
agreerent and all trusts created under the terms of this agreement.

{r) Trustee

The term “my Trustee” or “Trustee” refers to the Trustee named in Article
One and to any successor, substitute, replacement or additional person,
corporation or other entity that is from time to time acting as the Trustee
of any trust created under the terms of this agreement. The term “Trustee”
refers to singular or plural as the context may require.

(s) Trustmaker

The term “Trustmaker” has the same legal meaning as “Grantor,”
“Settlor,” “Trustor” or any other term referring to the maker of a trust.

(t) Trust Property

The phrase “trust property” shall be construed to mean all property held by

my Trustee under this agreement, including all property that my Trustee

may acquire from any source. '
Section 15.08  General Provisions and Rules of Construction

The following general provisions and rules of construction shall apply to this agreement:
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(a) Duplicate Originals

This agreement may be executed in any number of counterparts, each of
which is deemed to be an original. Any person may rely upon a copy of
this agreement certified under oath by my Trustee to be a true copy, to the
same effect as if it were an original.

(b) Singular and Plural; Gender

Unless the context requires otherwise, words denoting the singular may be
construed as plural and words of the plural may be construed as denoting
the singular. Words of one gender may be construed as denoting another
gender as is appropriate within the context. The word “or” when used in a
list of more than two items may function as both a conjunction and a
disjunction as the context requires or permits.

(¢) Headings of Articles, Sections, and Subsections

The headings of Articles, Sections, and subsections used within this
agreement are included solely for the convenience and reference of the
reader. They have no significance in the interpretation or construction of
this agreement.,

(d) Governing State Law

This agreement is governed, construed and administered according to the
laws of the State of Nevada as from time to time amended.

() Notices

Unless otherwise stated, whenever this agreement calls for notice, the
notice must be in writing and must be personally delivered with proof of
delivery, or mailed postage prepaid by certified mail, return receipt
requested, to the last known address of the party requiring notice, Notice
is effective on the date personally delivered or on the date of the return
receipt. If a party giving notice does not receive the return receipt but has
proof that he or she mailed the notice, notice is effective on the date it
would normally have been received via certified mail. If notice is required
to be given to a minor or incapacitated individual, notice must be given to
the parent or legal representative of the minor or incapacitated individual.

(f) Severability

The invalidity or unenforceability of any provision of this agreement shall
not affect the validity or enforceability of any other provision of this
agreement. If a cowrt of competent jurisdiction determines that any
provision is invalid, the remaining provisions of this agreement are to be
interpreted and construed as if the invalid provision had never been
included in this agreement.
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I have executed this restated trust agreement on this day, January 7, 2008. I certify to the
officer taking my acknowledgment that I have read this restated trust agreement, that 1

understand it, and that it correctly states the provisions under which my trust propetty is
to be administered and distributed by my Trustee.

-

MARJ T. CONNELL, Trustmaker and

Trustee
STATE OF NEVADA )
) 8.
COUNTY OF CLARK )

This instrument was acknowledged before me on January 7, 2008, by MARJORIE T.

CONNELL, as Trustmaker and as Trustee.

Sharon A. Brown, Nuofary ubkd
900 Rancho Lane
Las Vegas, Nevada 89106

My commission expires: January 28, 2008

[Seal]

NOTARY PUBLIC
County of Clask-Srare of Nevada

S. A. BROWN
Na. 00-G0733-1

My Appointment Expires Jan. 28, 2008
SR B S S S M RS S
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Schedule A

Ten Dollars cash
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EXHIBIT D
Order Denying Motion To Refer Contested Probate Matter To Master-Probate
Commissioner Per EDCR 4.16; Directing Payment Of All Oil, Gas, Mineral And
Interest Royalties And Rent To Eleanor C. Hartman, Also Known As Eleanor C.
Ahern, As Trustee Of Trust No. 2 Of The W.N. Connell And Marjorie T. Connell
Living Trust Dated May 18, 1972; And Setting Calendar Call And Hearing
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ORDR

JOHN R. MUGAN, Esquire

Nevada Bar No. 10690
john@jeffreyburr.com

MICHAEL D. LUM, Esquire

Nevada Bar No. 12997
michael@)jeffreyburr.com

JEFFREY BURR, LTD.

2600 Paseo Verde Parkway, Suite 200
Henderson, NV 89074

Telephone: (702) 433-4455
Facsimile: (702) 451-1853

Attorneys for Trustee ELEANOR CONNELL HARTMAN AHERN

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of
THE W, N. CONNELL AND MARJORIE T. CONNELL | Case No. P-09-066425-T

LIVING TRUST,
Dept. No. XXVI (26)

Dated May 18, 1972
Date of Hearing: November 12, 2013
Time of Hearing: 9:30 a.m.

An Inter Vivos Irrevocable Trust.

ORDER DENYING MOTION TO REFER CONTESTED PROBATE MATTER TO
MASTER-PROBATE COMMISSIONER PER EDCR 4.16; DIRECTING PAYMENT OF
ALL OIL, GAS . MINERAL AND INTEREST ROYATIES AND RENT TO ELEANOR C.
HARTMAN., ALSO KNOWN AS ELEANOR C. AHERN, AS TRUSTEE OF TRUST NO. 2
OF THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST DATED MAY
18, 1972;: AND SETTING CALENDAR CALIL AND HEARING

THIS MATTER having come on for hearing on the Petition For Declaratory Judgment
Regarding Limited Interest Of Trust Assets Pursuant To NRS 30.040, NRS 153.031(1)(E) and NRS
164.033(1)(A) (the “Petition”) filed by Petitioner JACQUELINE M. MONTOYA, who appears by
and through her counsel of record, JOSEPH J. POWELL, Esquire, of THE RUSHFORTH FIRM,
LTD., and ELEANOR C. AHERN, a/k/a ELEANOR C. HARTMAN, as Trustee of THE W. N.
CONNELL AND MARJORIE T. CONNELL LIVING TRUST dated May 18, 1972, appearing by
and through her counsel of record, JOHN R. MUGAN, Esquire, and MICHAEL D. LUM, Esquire,
of the law firm of JEFFREY BURR, LTD., in opposition to the Petition and the Court having

reviewed the pleadings, including the Motion To Refer Contested Probate Matter To Master-Probate

Page 1
AA 0468




W

U

e -3 O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Commissioner Per EDCR 4.16 filed herein by ELEANOR C. AHERN, a/k/a ELEANOR C.
HARTMAN, as Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING
TRUST dated May 18, 1972, examined the evidence and heard the arguments of counsel, the Court

makes the following Findings Of Fact, Conclusions Of Law, and Order:
FINDINGS OF FACT

1. The Motion To Refer Contested Probate Matter To Master-Probate Commissioner
Per EDCR 4.16 should be denied per the discretion of the Court.

2. An evidentiary hearing will be necessary regarding the Petition and the parties shall be
entitled to conduct discovery herein. Accordingly, this matter should be set on a four week stack to

begin February 18, 2014 at 9:00 a.m., and a Calendar Call will be held on January 24, 2014 at 11:00

a.m. at which Trial Counsel (and any party in proper person) must appear.

3. Texas legal counsel for Petitioner JACQUELINE M. MONTOYA has notified in
writing the various lessees-payors of the Upton County, Texas, oil, gas, mineral and interest royalties
and surface rent to lessor-payee ELEANOR C. HARTMAN, also known as ELEANOR C.
AHERN, as Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST
dated May 18, 1972, including but not limited to Apache Corporation-oil and gas leases with owner
number 47052 and owner number 45572, Plains Marketing, L.P.-oil and gas leases with owner
number 0782216 and owner number 0488845, and Drag A Cattle Company, LLC-surface tenant, of
the Petition of JACQUELINE M. MONTOYA filed herein and requested that all such payments be
held in suspense until the resolution of this action. The following was stated and agreed to by legal
counsel of both parties herein in open Court and as set forth in the Petition:

A. There is currently no reasonable doubt and currently no legitimate title dispute as to the

continued right that ELEANOR C. AHERN, individually as beneficiary of Trust No. 2 of
THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST dated May
18, 1972, is entitled to a minimum of thirty-five percent (35%) of such oil, gas, mineral

and interest royalties and surface rent from the Upton County, Texas;

Page 2
AA 0469




whh s W

~3 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

. Petitioner JAQUELINE M. MONTOYA currently makes no claim to such thirty-five

percent (35%) share that has always been distributed to ELEANOR C. HARTMAN, also

known as ELEANOR C. AHERN;

. The only current dispute between the parties is how the remaining sixty-five percent

(65%) share should be allocated,

. Legal title of record to such Upton County, Texas, real estate and oil, gas, mineral and

interest rights is vested in ELEANOR C. HARTMAN, also known as ELEANOR C.
AHERN, as Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL
LIVING TRUST dated May 18, 1972, and

. The last, peaceable, non-contested status quo between the parties was when all such oil,

gas, mineral and interest royalties and surface rent was paid to ELEANOR C.

HARTMAN, also known as ELEANOR C. AHERN, as Trustee.

None of the oil, gas, mineral and interest royalties and surface rent should be suspended but
should continue to be paid in a timely fashion to ELEANOR C. HARTMAN, also known as
ELEANOR C. AHERN, as Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL
LIVING TRUST dated May 18, 1972, during the pendency of this action, and ELEANOR C.
AHERN as beneficiary shall be entitled to thirty-five percent (35%) of such oil, gas, mineral and
interest royalties and surface rent and the remaining sixty-five percent (65%) of such oil, gas,
mineral and interest royalties and surface rent shall be held in the Trust by ELEANOR C.

HARTMAN, also known as ELEANOR C. AHERN, as Trustee until final resolution of this matter.

CONCLUSIONS OF LAW

Rule 4.16 of the Rules of Practice For The Eighth Judicial District Court Of The State Of

Nevada provides in part:

“Rule 4.16. Contested matters and referrals to probate commissioner.
(a) The probate judge may hear whichever contested matters the judge shall select, and

schedule them at the convenience of the judge’s calendar. The judge alone may also refer

contested matters pertaining to the probate calendar to a master appointed by the judge for

hearing and report.”
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ORDER

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the Motion To Refer
Contested Probate Matter To Master-Probate Commissioner Per EDCR 4.16 is denied per th¢
discretion of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that an evidentiary hearing of
this matter is set on the four week stack to begin February 18, 2014 at 9:00 a.m., and a Calendar Call
will be held on January 24, 2014 at 11:00 a.m. at which Trial Counsel (and any party in proper person)
must appear.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the various lessees-payors
of the oil, gas, mineral and interest royalties and surface rent to lessor-payee THE W. N.
CONNELL AND MARJORIJE T. CONNELL LIVING TRUST dated May 18, 1972, including but
not limited to Apache Corporation-oil and gas leases with owner number 47052 and owner number
45572, Plains Marketing, L.P.-oil and gas leases with owner number 0782216 and owner number
0488845, and Drag A Cattle Company, LLC-surface tenant, shall not suspend such payments, and
are ordered to continue to make such payments in a timely fashion to ELEANOR C. HARTMAN,
also known as ELEANOR C. AHERN, as Trustee of THE W. N. CONNELL AND MARJORIE T.
CONNELL LIVING TRUST dated May 18, 1972 during the pendency of this action, including the

immediate payment of any past suspended payments.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that ELEANOR C. AHERN
as beneficiary shall be entitled to thirty-five percent (35%) of such oil, gas, mineral and interest
royalties and surface rent and the remaining sixty-five percent (65%) of such oil, gas, mineral and
/11
/1
/11

Page 4

AA 0471




S

JOTIN R. MUGAN, ;squ'

interest royalties and surface rent shall be held in the Trust by ELEANOR C. HARTMAN, also
known as ELEANOR C. AHERN, as Trustee, until final resolution of this matter.

DATED: , 2013.

DISTRICT JUDGE

Submitted by:
JEFFREY BURR, L'TD.

G T

e

CL." d

Nevada Bar No. 10690
2600 Paseo Verde Parkway, Suite 200

Henderson, NV 89074
Attorneys for Trustee ELEANOR CONNELL HARTMAN AHERN

APPROVED:

JOYEPH POWELLESquire
Nevadd Bar No. 8875

The Rushforth Firm
P.O. Box 371655
Las Vegas, NV 89137-1655

Attorneys for Petitioner JACQUELINE M. MONTOYA
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OIL AND GAS LEASE

STATE OF TEXAS
COUNTY OF UPTON

o Wn Uy

THIS AGREEMENT, made and entered into as of the 4% day of April, 2012, by and
between the undersigned party or parties designated as Lessor on the signature page of this Lease
(such party or parties hercinafter called “Lessor™) and the undersigned party or parties designated
as Lessee on the signature page of this Lease (such party or parties hereinafier called “Lessee™).

1. Definitions. Asused in this Lease, the following words and phrases shall have the meaning
set forth below:

A. “commence a well”, “commencement of a well”, “commence actual drilling
operations”, “commencement of actual drilling eperations”, “actual drilling” or “actual drilling of
a well” shall be deemed to occur at such time as there has been erected on the leased premises at the
location for the well, a derrick, a rig and machinery capable of drilling to the base of the objective
formation, the well has been “spudded-in™ and the machinery for drilling is rotating under power.

B. “completion* or “completion of a well” shall be deemed to occur on (i) the date which
is ninety (30) days aficr the production casing and/or liner has been run in the hole, (it) the date
which is ninety (90) days after totel depth of the well in question has been reached, or (iii) the date

indicated in the completion report for the well which is filed with the Railtoad Commission,
whichever is the earliest date. '

C. The date of abandonment of a dry hole is the date indicated on the Texas Railroad

Commission plugging report for the well or thirty (30) days after total depth is reached, whichever
is the carlier date. :

D. “production™, “producing”, “production in paying quantities”, “commercial
production™, “production in commercial quantities”, “producing in paying quantities” and
“producing in commercial quantities” shall have the same meaning for purposes of this Lease,
namely production in quantities sufficient to yield a return to the holders of the working interest
excluding severance taxes, in excess of operating expenses, royalties and expenses of equipment
beyond the welthead and costs including depreciation of assets (“depreciation of assets” shall be the
actual loss of fair market value of salvable equipment on the leased premises during the relevant
period), even though drilling costs may never be recouped by working interest owners. The review
period for purposes of determining whether production is ir: paying or commercial quantities shall
be one hundred twenty (120) consecutive days. There shall be no review period when production

ceases, Production in less than paying or commerclal quantities shall never be considered as
production for purposes of this Lease,

E. “operations for reworking”, “reworking eperations”, “commencement of reworking
operations”, “commence reworking operations”, “commence reworking operations” and “actual
reworking operations” shall have the same meaning being the actual re-entry into an existing
wellbore with a drilling or workover rig capable of re-entering and reworking such well and the
timely prosecution of such actual reworking operations in good faith and with reasonable diligence
and without cessation of more than sixty (60) days, toward the re-establishment of commercial
production of oil or gas from such previously producing zone or zones. .

F. “Producing Unit"” means the following:
(i)  With respect to vertical wells:

[a] A tract of land designated in writing by Lessee, as provided in this Lease,
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containing no more than 80 acres on which Lassee has drilled and completed
an oil well pursuant to the terms of this Lease and which is producing in
paying quantities (provided that if the ficld rules of the Texas Railroad
Commission applicable to wells which are completed in each of the
Wolfcamp, Dean and Spraberry formations are modified or amended after the
date of this Lease to provide that the standard proration unit for such wells
shall be 40 acres, then and in that event, each Producing Unit for oil wells
drilled by Lessee after the effective date of such modification or amendment

of the applicable field rules shall contain no more than 40 acres, plus a
tolerance of ten percent); .

[b] A tract of land designated in writing by Lessee as provided in this Lease
containing ro more than 320 acres on which Lessee has drilled a gas well
pursuant to the terms of this Lease and which is producing in paying
quantities.

(i)  With respect to horizontal wells; :
(]  Astohorizontal wells, which are notdrilled or produced pursuant to a pooled

unit created under the terms of this Lease, a tract of land designated in writing
by Lessee containing no more than the Jesser of:

{I]  Forty (40) acres plus the minimum additional acreage allowed for
horizontal drain holes, as set forth in Rule 86 of the Texas Railroad
Commission utilizing the Additional Acreage Assignment Table of
Rule 86 for ficlds with a density rulc of forty (40) acres or less, as set

forth in Section 3.86, Chapter 3, Part i, Title 16, of the Texas
Administrative Code; or .

{I] 320 acres,

[b]  As to horizontal wells which are located within a valid pooled unit created
under the terms of this Lease, the Producing Unit for purposes of this Lease

shall be the portion of the leased premises comprising a part of such pooled
unit. )

A Producing Unit, whether for a vertical well or for a horizontal well, shall include only those depths
and horizons from one hundred feet (100°) above the top of the shallowest formation producing inthe

well for such Producing Unit down to one hundred feet (1007 below the base of the deepest producing
formation in such well.

G. “Surface Owner™ shall mean the record owner of the fez interest in the surface estate
of the tract of land described in Section 2 of this Lease. -

H.  ™“Disposition” shall mean when used in reference to Lessee's handling of preduction;
the transaction, place and point in time whereby Lessee and its Affiliates finally and fully relinquish

any beneficial ownership, rights or enjoyment of any substance produced under the terms of this
Lease.

L “Affiliate™ or “affiliate” as used herein means and shall include each and every one
of the following: y

(i) each individual, corporation, joint venture, trust, estate, parmnership, limited
liability company or other entity that owns or controls mare than one percent
(1%} of the outstanding voting securities or interest of Lessee: and

(i)  eachcorporation, joint venture, trust, paﬂncmhip. limited liability company or
other entity in which Lessee or any current or past officer or director of Lessee
owns or controls more than one percent (1%) of the outstanding voting
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securities or interest,

2. Grant of Interest/Description.

A. - ’Lessor, in consideration of a cash bonus in hand paid, of the royalties herein provided,
and of the agreements of Lessce hereinafter contained, hereby grants, leases, and lets unto Lessee for
the sole purpose of exploring for, drilling, operating, and producing oil and/or gas and of laying
pipelines, temporarily storing oil, building one or more tank batterics, power lines, and roads thereon
necessary to produce, save, care for, treat and transport the oil and/or gas produced from the land

lcased hereunder, the following described land situated in Upton County, Texas, (sometimes referred
to hereinafter as the “leased premises”) to wit:

Tract A:  All depths lying below a depth 0£ 9300 feet below the surface in the NE/4
and SW/4 of Section 32, Block 39, T-5-8, T&P Ry. Co. Survey.

Tract B: All depths lying below the base of the Dean Sand Formation in the NW/4
and SE/4 of Section 32, Block 39, T-5-8, T&P Ry. Co. Survey.

Tract C:  All depths lying below the base of the Dean Sand Formation in the SW/4
NE/4 of Section 40, Block 39, T-5-8, T&P Ry. Co. Survey.

Tract D: All depths lying below the base of the Dean Sand Formation in the SW/4
NW/4 of Section 40, Block 39, T-5-S, T&P Ry. Co. Survey,

TractE: Al depths lying below the base of the Dean Sand Formation in the SW/4 of
Section 41, Block 39, T-5-8, T&P Ry. Co. Survey.

Teact F:  All depths lying below the base of the Dean Sand Formation in the N/2 of
Section 44, Block 39, T-5-S, T&P Ry. Co. Survey,

Tract G: All depths lying below a depth 0£9300 feet below the surface in the SIZ of
Section 44, Block, 39, T-5-S, T&P Ry. Co. Survey.

TractH: All depths lying below the base of the Dean Sand Formaticn in the NE/4 and
SW/4 of Section 45, Block 39, T-5-§, T&P Ry. Co. Survey.

Tract I All depths lying below a depth of 9250 feet below the surface in the NW/4
and SE/4 of Section 485, Block 39, T-5-S, T&P Ry. Co. Survey.

B.  This Lease is made subject to any and all easements, rights of way and other
cncumbrances burdening any part of the leased premises as shown of record in Upton County, Texas
or apparent from a reasonable inspection of'the leased premises.

C. By this Lease, Lessee acquires no right to construct, operate or maintain any treating
or processing plant, dwelling house, lease house, camp, pipe yard, equipment yard, warehouse or

similar structure on the leased premises and acquires no easement, express or implied, with respect to
any land other than the leased premises.

D.  Lessee specifically covenants and agrees that with respect to its performance of
obligations (both express and implied) and exercise of rights and privileges arising under this Lease
that Lessee shall conduct itself with respect to Lessor and the Surface Owners with the utmost good

faith and fair dealing. Lessce further covenants and agrees to comply with all applicable local, state
and federal laws, rules, and regulations.

3. Term. Subject to the provisions contained herein, this Lease shall be for a termy of three (3)
years from this date (called “primary term™), and for so long thereafler as oil and gas, or cither of
them, is produced in paying quantities from the leased premises.
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4. Surface Use Agreement. Lessec’s rights to utilize the surface estate in the leased premises
as elsewhere described in this Oil and Gas Lease are expressly made subject to that certain Surface
Use Agreement dated April 4, 2012, entered into by and between Connell-Cowden Ranch, LP, as
Owner, and Apache Corporation, as Operator. It is understood and agreed that the execution and

delivery of this Oil and Gas Lease is made conditional upon the execution and delivery of the Surfuce
Use Agreement,

5. Reservations. There is EXCEPTED from this Lease and Lessor RESERVES unto Lessorand
Lessor’s heirs, successors, administrators and assigns:

A, all minerals except oil, gas and other liquid and gaseous substances and sulphur that
are necessarily produced with such oil or gas;

B.  equaland concurrent rights of occupangy, use and possession of the surface estate by
(1) Lessor, (2) the Surface Owner and (3) Lessor's or the Surface Owner's other mineral, surface,
grazing, agricultural and rccreational lessees or assignees, together with the right of ingress to and
egress from the leased premises for all purposes including exploring, developing and operating said
leased premises for oil, gasand other minerals of whatever natuse which are not covered by this Lease
or which may hereafier be released from this Lease and, the sole and exclusive right, as between
Lessor and Lessee, to complete water source wells on the Jeased premises and in any reservoir not
productive of cil or gas for the purpose of obtaining waler for domestic and agricultural use and
consumption and for the exploration, development and operation of Lessor’s reserved rights;
provided, however, Lessor and Surface Owner agree not to use the surface of the premises affected
hereby in any manner that will interfere unduly with any of Lessee’s rights in exploring, developing,
producing, transporting, and marketing oil, gas and other hydrocarbons under leased premises, As
between mineral, surface, and agricultural lessecs, access to the surface shall be based ontheprinciple
of first-in-time, first-in-right, but as berween Lessee herein and subsequent mineral lessees, the
leaschold estate created by this Lease shall be considered dominant;

C.  all rights granted to Lessee in this Lease shall be limited to the leased premises and
depths described and covered by this Lease together with such ingress to and egress from leased
premises as designated by Lessor and shall not extend to and Lessor expressly reserves all rights,
privileges and usage which relate to land not described herein or which may be released herefrom.
1t is understood and agreed that to the extent Lessee establishes roads, flowlines, pipelines or power
lines across the leased premises in accordance with the terms and provisions of the Surface Use
Agreement to'service its operations on any of the following described tracts of land (the “Jointly
Operated Acreage™), prior to any partial or total termination of this Lease, then and in that event,
Lessee may nevertheless continuc to use such established roads, flowlines, pipelines and power lines
as originally configured for as long as any of the existing oil and gas leases (including this Lease and
any oil and gas leases executed by Lessor to Lessee within (30) days from and after the date of this
Lease) covering any portion of the Jointly Operated Acteage remains in force and effect; provided
however it is expressly understood and agteed that Lessce’s limited right to use the surface estate of
the leased premises for roads, flowlines, pipelines and power lines across the leased premises for the
benefit of Lessee’s other leasehold operations on the Jointly Operated Acreage shall never be
extended or construed to extend or be utilized by Lessee for the use or benefit of or as & convenience
to Lessee in operating on lands not within the Jointly Operated Acreage, regardless of whether such

lands not included within the Jointly Operated Acreage are owned by Lessor or any one or more of
the Surface Owner or third parties: ‘ :

() W72 of Section 48, Block 40, T-5-S, T&P Ry. Co, Survey, Upton County,
Texas.

(ii)  SE/4 of Section 43, Block 39, T-5-8, T&P Ry. Co. Survey, Upton County,
Texas.

(iii)  Section 42, Block 39, T-5-S, T&P Ry. Co, Survey, Upton County, Texas.

(iv)  Section 32, Block 39, T-5-S, T&P Ry. Co. Survey, Upton County, Texas.
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() SW/4 NE/4 of Section 40, Block 39, T-5-S, T&P Ry. Co. Survey, Upton
County, Texas.

(vi) SW/4 NW/4 of Section 40, Block 39, T-5-8, T&P Ry. Co, Survey, Upton
County, Texas,

(vii} SW/4 of Section 41, Block 39, T-5-8, T&P Ry. Co, Survey, Upton County,
Texas,

(viii) Section 44, Block 39, T-5-S, T&P Ry. Co. Survey, Upton County, Texas,

(ix})  Section 45, Block 39, T-5-S, T&P Ry. Co., Survey, Upton County, Texas.

A. At the later to occur of the following: (i) the expiration of the primary term of this
Lease, or (ii) the conclusion of the Lessee’s continuous development program undertaken and
prosecuted in accordance with the provisions of this Lease; this Lease shail terminate as.to all of the
leased premises not theretofore released, save and except the acreage and depths included in the
Producing Unii(s) established by Lessee,

B.  Each Producing Unit shall be in the form of a square or rectangle as nearly as is

practicable with the well at a legal location on such Producini Unit and as nearly as possible in the
center of such Producing Unit. '

C.  Lesseeshall designate each Producing Unit in recordable form with such designation
containing a metes and bounds description or other sufficient legal description of the Producing
Unit’s exterior boundaries and relevant depth limitations. Lessee shall place each designation of a
Producing Unit of record in Upton County, Texas within sixty (60) days after the completion of the
well for such Producing Unit and promptly provide to Lessor a certified copy of such recorded
designation of Producing Unit; provided, however that during the existence (if any) of Lessee's
contimious development program, Lessee may defer filing such designations until the continuous
development program has been concluded at which time Lessee may file a single instrument which
identifies and designates each Preducing Unit situated on the leased premises. '

D.  Lessee shall, within sixty (60) days after termination of this Lease, as to any part of
the leased premises, execute and fumnish to Lessor a recordable release describing the acreage and/or
depths as to which this Lease has terminated.

E.  Subjecttothe provisionsof Section 6.G. below, if at the expiration of the primary term
of this Lease, Lessee is then engaged in drilling a well on the leased premises or if Lessee has
completed a well as a commercial producer on the leased premiscs and such well is then still
producing in paying quantities upon the expiration of the primary term of this Lease, Lessee shall
have the right and option (but not obligation) to engage in a continuous development program on the
leased premises by conducting a program of continuous drilling of new wells on the leased premises
allowing no more than one hundred eighty (180) days o elapse between (i) the completion of one well
asa well producing in paying quantities or as a dry hole, and (i) the commencement of actual drilling
operations on the next succeeding well. If a continuous development program is undertaken by the
Lessee it shall be deemed to have been concluded on the earlier to occur of the following: (x) at such
time as Lessce allows more than one hundred eighty (180) days to pass from the most recent
completion of a new well on the leased premises without having commenced actual drilling
operations on another new well; or (y) upon the date which is the tenth (10th) anniversary of the date
on which the primary term of this Lease expired. It is understood and agreed that commencement of
reworking operations or drilling, side tracking or decpening operations on a well previously

completed pursuant to this Leasc shall not constitute “commencement of actual drilling on the next
succeeding well™ so as to constitute continuous development.’

F. If after the expiration of the primary term of this Lease or the conclusion of Lessee’s
continuous development program, whichever occurs later, any Producing Unit shall cease to produce
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continuous development program, whichever occurs later, any Producing Unit shall cease to produce
in paying quantities this Lease shall terminate as to such Producing Unit unless Lessee, within sixty
(60) days after such cessation of production in paying quantities, commences reworking operations
or commences actual drilling operations and thereafier diligently prosecutes the same or different

reworking or actual drilling operations on such Producing Unit with no cessation of more than thirty
(30) days until production in paying quantities is restored.

G.  Notwithstanding anything herein to the contrary, on the date which is the tenth (10th)
anniversary of the date on which the primary term of this Lease expires, this Lease shall terminate as
to all acreage not then located within a Producing Unit.

H. Although this Lease may have terminated in part or may have been partially released,
Lessee shall have and retain easements over and across the terminated portion or portions of the
surface of the leased premises as shall be reasonably necessary for ingress and egress so as to enable
Lessee to develop and operate the portion or portions of the leased premises as to which this Lease
continues in effect and Lessec shall not be required to relocate any pipelines or roads solely because
of the partial termination or partial release of this Lease,

7. Royallies. As royalty, Lessee covenants and agrees:

A.  Qil. Todeliver free of cost to Lessor at the Jocation of the disposition of Lessee’s oil
and liquid hydrocarbons or to the credit of Lessor at the pipelines to which the wells may be
connected, one-fourth (1/4) of al) oil and other liquid hydrocarbons (recovered or separated on the
leased premises) produced and saved from the leased premises; or, at the Lessor’s option, which may
be exercised from time to time, Lessee shall pay to Lessor the same percentage of the market value
at the point of Lessee’s disposition of its oil and liquid hydrocarbons for such oil and other liquid
hydrocarbons of like grade and gravity prevailing in the area on the day such oil and other
hydrocarbons are run; provided, however, there shall be no deduction from the value of Lessor’s
royalty by reason of any processing, treatment, trucking, transportation or other cost to market such
oil and other liquid hydrocarbons. If Lesses or any Affiliate of Lessee engages in any “downstream
marketing” of oil or other liquid hydrocarbons, from the leased premises, including receiving
payments for aggregating such substances with ol or liquid hydrocarbons produced from other tracts
of land, then end in that event, Lessee shall fully disclose any such contractual or other marketing
arrangements and shall include in its payment of royalties on oil the share of the payments or value
of any ather consideration received in connection with or for such arrangements on the basis that the
production from and attributable to this lease bears 1 the total volume of production the disposition

for which Lessee or any of its Affiliates received any “bonuses”, “marketing fees”, “aggregation fees”
or the like.

B. Gas. To pay the Lessor:

(i) On gas produced from the leased premises which is processed ina processing plant
in which Lessee or any parent, subsidiary or affiliate of Lessee has a direct or indirect interest, Lessor
shall receive the higher of (a) one-fourth (1/4) of the matket value of such gas at the inlet to the
processing plant, or (b) one-fourth (1/4) of the market value of all processed liquids saved from said
gas at the point of disposition for Lessee's share of processed liquids, plus one-fourth (1/4) of the

market value of all residuc gas at the point of sale, use or other disposition.

(ii) On gas produced from the leased premises, which is processed in facilities other
than a processing plant in which Lessee or any parent, subsidiary or affiliate of Lessee has a direct
or indirect interest, Lessor shall receive one-fourth (1/4) of the market value at the point of disposition
of Lessee's liquids of all processed liquids credited to the account of Lessee and attributable to such

gas, plus one-fourth (1/4) of the market value of all residuc gas at the point of sale, use or other
disposition,

(iii) On all gas produced from the leased premises, and sold by Lessee or used on or
off the leased premises, and to which the preceding subparagraphs (i) and (ii) above do not apply,

Lessor shall reccive one-fourth (1/4) of the market value at the point of use or other dispasition of all
such pas.
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C.  The market value of all gas shall be determined at the specified location and by
reference to the gross heating value (measured in British thermal units) and quality of the gas. The
market value used in the calculation of all royalty under this Lease shall never be less than the total
proceeds recejved by Lessee in connection with the sale, use or other disposition of oil or gas
produced or sold from the leased premises. If Lessee receives from a purchaser of oil or gas any
reimbursement for all or any part of severance or production taxes, the proporticnate part of such
reimbursement amount shail be added 1o the total proceeds received by Lessee for purposes of this
subsection. If Lessee realizes proceeds of production after deduction of any expenses of production,
gathering, dehydmation, separation, comptession, transportation, treatment, processing, storage or
marketing, thenthe proportionate part of such deductions shall be added tothe total proceedsreceived
by Lessee for purposes of this Section 7.C.

D.  Notwithstanding anything to the contrary, Lessor’s royalty shall never bear, either
directly or indirectly, any part of the costs or expenses of production, separation, gathering,
dehydration, compression, transportation, trucking, processing, treatment, storage or marketing of'the
oil or gas produced from the Jeased premises, nor any part of the costs of construction, opetation or
depreciation of any plant or other facilities or equipment used in the handling of oil or gas produced
from the leased premises. Royalty shail be payable on oil, gas and other products produced from the
leased premises and consumed by Lessec on the leased premises, whether for compression,
dehydration, fuel or otheruses, Itis understood and agreed that as to gas volumes produced from the
leased premises which are reinjected by Lessee into a producing formation in the leased premises for
the purpose of pressure maintenance or re-pressuring such formation with Lessee having the good
faith belief that such re-injection will result in the enhancement of the overall recovery of royalty-
bearing hydrocarbons from this Lease, then and in that event Lessee shall not be required to pay
royalties on such re-injected gas volumes. :

E Ifthe gas produced from the leased premises is sold by Lessee pursuant to an arms-
length contract with a purchaser which is not an affiliate of Lessee, and the contract provides for (i)
net proceeds to be paid to Lessee which equal or exceed the market value of the gas atthe point of
delivery to such purchaser at the time such contract is entered into, and (ii) 8 term no longer than that
which is usval and customary in the industry at the time the contract is made and such contract
provides for redetermination of price to reflect increases in the market value of natural gas not less
frequently than annuaily, then the market value of the gas sold pursuant to such contract shall be the

total proceeds received by Lessee in such sale, subject to the provisions of Section 7.C, and 7.D.
above.

8. Payment of Royalties. With respect to each well on the leased premises, initial royalty
payments for oil and/or gas shall be made on or before the end of the fourth (4th) calendar month
following the month of first production. Thereafter, all royaltics which are required to be paid
hereunder to Lessor shall be due and payable in the following manner: Royalty on oil shalj be due and
payable on or before the fifth (5*) day of the second (2*) calendar month following the month
production is sold, and royalty on gas shall be due and paysble on or before the fifteenth (15%) of the
third (3") calendar month following the month of production. Each royalty payment shall- be
accompanied by a check stub, schedule, summary or remittance advice identifying the Lease and
showing the gross amount and disposition of all oil and gas produced and the market value of the oi)
and gas. A copy of all contracts under which gas is sold or processed and all subsequent agreements
and amendments to such contracts shall be delivered to Lessor within thirty (30) days after entering
into or making such contracts, agreements or amendments. The books, accounts and all other records
pertaining to production, transportation, sale and marketing of oil or gas from the leased premises
shall at any time during normal business hours be subject 1o inspection and examination by Lessor.
If payments 1o be made by Lessee to Lessor are not made wheén due for whatever reason, the unpaid
portion shall bear interest at the lower of Twelve Percent perannum (12%) or the highest rate allowed
by law. IfLesseeis in default hereunder and this matter is turned over to an attorney for collection,
or is collected by suit, Lessee agrees to pay all reasonable attorney's fees and litigation expenses
incurred by Lessor. Payments may be remitted to Lessor annual ly for the aggregate of up to twelve
(12) months® accumulation of proceeds if the total amount owed is $25.00 o less,

9. Limitation of Oil and Gas. This Lease is intended to cover only oil and gas, but some other
substances (including helium and sulphur) may be produced necessarily with and incidental to the
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production of 6il or gas from the leased premises; and, in such event, this Lease shall also cover all
such other substances so produced. On all such substances produced under and by virtue of the terms
of this Lease, Lessor shall receive a royalty of one-fourth (1/4) of all such substances so produced and
saved, same to be delivered to Lessor, free of all costs; or, at Lessor's election, Lessor's one-fourth
(1/4) of such substances shall be sold by Lessec with Lessee’s portion of such substances and at the
same price realized by Lessee in its disposition of its portion of such substanees.

10. on : Cont or S er Dis of P n.

A. Each and every contract or agreement entered into by Lessee for or relating to the sale,
processing or other disposition of production from or atiributable 1o this Lease shall contain
provisions sufficient to accommodate the Lessor’s full exercise of its rights and privileges with

respect o its royalty share of production including, but not limited to, those set forth in Section 12
of this Lease,

B.  In the event Lessee enters into a contract for the sale of gas produced from or
attributable to this Lease (including the Lessor's royalty share of gas) which contract contains what
is commonly referred to as a “take or pay provision™ (such provision meaning that the gas purchaser
agrees to take delivery of a specified minimum volume or qhantity of gas over a specified term at 2
specified price or to make minimum periodic payments to the producer for gas not taken by
purchaser) and the purchaser under such gas purchase contract makes payments to Lessee by virtue
of such purchaser’s failure to take delivery of such minimum volume or quantity of gas, then Lessor
shall be entitled to one-fourth (1/4) of all sums paid to preducer underthe provisions of such contract,
Such royalty payments shall be due and owing to Lessor within sixty (60) days afier Lessee’s receipt
of such payments from its purchaser. Any royalty payments made to Lessor under the “pay”
obligation of any “take or pay” gas contract shall be applied as a credit toward Lessee's minimum
royalty obligation. If the gas purchaser which has made any such “take or pay"” payments to Lessee
is entitled 10 and docs “make-up” volumes of gas within the recoupment period called for in the gas
contract and Lessee is required to give such purchaser a credit for those volumes of gas previously
paid for but not taken, then Lessor shall not be entitled to royalty on such “make-up” gas, except to

the extent necessary for Lessor 1o receive its full royalty share of the market value of such gas in
accordance with Section 7.

C.  To the extent Lessor’s royalty share of oil, gas, natural gas liquids dr any other
substance produced and saved from the leased premises is covered or included by Lessee in any
contract for the sale, processing or other disposition of production from or attributable to this Lease,
Lessor shall be an intended third-party beneficiary of any such contract regardless of any provision
of such contract(s) to the contrary. Further, Lessor shall be entiiled to one-fourth (1/4) of the value
of any benefits obtained by or granted to Lessee in connection with the Lessce’s execution,
amendment, modification, extension, cancellation, waiver, or settlement of any such contract.

1. Separation ofLiquids, All gas produced from the leased premises shall, before the same is
sold or used for any purpose or is transported from the leased premises be passed through a
mechanical separator system situated on the leased premises designed and operated to effect the
maximum economical recovery of liquid hydrocarbons therefrom. All condensate, distillate, natural
gasoline, kerosenc and all other liquid hydrocarbons and mixtires thereof produced with gas from the

leased premises and separated from such shall be considered oil for all purposes of Section 7.A.
above,

12,  Rightie Take Preduction in Kind. Lessor shall always have the right, at any time and from
timeto time, upon reasonable written notice to Lessee, to take Lessor's share of oil, gas and processed
liquids in kind. Lessor may elect to take Lessor's gas in kind at the well, or at the point of delivery
where Lessee delivers Lessee’s gas to any third party. If gas is processed, Lessor may elect 1o take
Lessor’s share of residue gas attributable to production from the leased premises, at the same point
of delivery whére Lessee reccives its share of residue gas or has its share of residue pas delivered to
a third party. Lessor may elect to have its royalty share of processed liquids stored in tanks at the
plant or delivered into pipelines on the same basis as Lessee’s share of liquids is stored or delivered.
Lessor shall recimburse Lessee for all reasonable costs incurred by Lessee in operating or maintaining
additional facilities necessary for Lessor's royalty gas and processed liquids to be separately metered,
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accounted for, and delivered to a third party, but Lessor shall not be charged for any expense in the
production, gathering, dehydration, separalion, compression, transportation, trealment, processing or

storage of Lessor's share of gas and processed liquids along with Lessee’s share of gas and processed
liquids,

13, Shut-in Gas Well Payments. If aficr the expiration of the primary term there is a gas well
on the leased premises capable of producing in paying quantities but the production thereofis shut-in,

shut-down or suspended for lack of a market, available pipelines, or because of government
restrictions or, if it is economically inadvisable for both the Iessor and Lessee to scll gas for a time
as evidenced by a written agreement signed by both parties, then, and in any such event, Lessee may
pay as shut-in royalty on or before sixty (60) days after the date on which (a) production from any
such well is shut-in, shut-down or suspended; or (b) this Lease isno longer maintained by compliance
with one of the other preservation provisions hereof, whichever is the later date and thereafter at
annual intervals the sum of Twenty Five Dollars (325.00) per net mineral acre per Producing Unit per
well, or Five Hundred Dollars ($500.00) per well which ever is greater, for each and every shut-in,
shut-down or suspended well. If such payment is made in accordance with the terms hereof, this
Lease shall not terminate, but shall continue in force for a period of one (1) year from the date of
making such shut-in payment (subject to the exceplions set gut hereafter) and it will be considered
that gas is being produced from the leased premises in paying quantitics within the meaning of each
pertinent provision of this Lease. Provided, however, in no event shail shut-in well payments
maintain this Lease in force for any single period exceeding two (2) years nor shall Lessee be cntitled
to utilize shut-in gas well payments to maintain any part of this Lease if this Lease has theretofore
been maintained in whole or in part by the payment of shut-in gasiwell payments for a cumulative
length of time exceeding four (4) years, Any shut-in royalty paymient shall not be 2 credit against
production nor be credited with prior praduction royalty. In the ebent that production is begun or
resumed during the year following the payment of a shut-in royaity payment and is subsequently shut-
in, during such year the second annual shut-in payment shall be dug and payable on the anniversary
date of the first payment, If there is production on such first apniversary date and the well is
subsequently shut-in, shut-down or suspended, then the second shut-in payment shall be made on or
before sixty (60) days afler such new shut-in date or the Lease shall terminate. Notwithstanding
anything to the contrary set out above, a proper shut-in gas well payment will maintain the rights
granted by this Lease only to the Producing Unit(s) of such gas well(s) as if they were producing gas
in paying quantities pursuant to Section 2 above. Should such shut-in gas well payments not be made
in a timely manner as provided for above, then, in that event, it shall be considered for all purposes
that there is no production of gas from any such well or wells énd, unless this Lease is being
maintained by another preservation provision hereof, this Lease shall terminate automaticatly at
midnight on the last day provided for the payment of such shul-in royalties, and Lessee shall

thereupon furnish to Lessor a release of all of its interest in and to tl;ae Producing Units cbntaining a
shut-in gas well. .

14.  Pooling. s

Vertical Wells. Unless Lessee obtains the prior writien consent éf Lessor, Lessee shall have no
authority under this Lease to pool all or any portion of the leased premises with other acreage, tracts,
interests or leases for the purposes of drilling or producing from a vertical well.

Q
]

|

Horizontal Wells. Lessee, at its option, is granted the right and power to pool or combine Lessor's
interest in the leased premises, or any portion thereof, as to off and gas, or either of them, with other
contiguous land, lease or leases, to form a pooled unit for a horizontal well, when in Lessee's
judgment it is neccssary or advisable to do so in order to properly explore, develop and operate the
leased premises in compliance with the spacing and density rules of the Railroad Commission of
Texas, or other lawful authority, or when to do so would, in the jufigment of Lessee, promote the
conservation of the oil and/or pas in and under and that may be produced from the portion of the
leased premises to be included in such a pooled unit for a horizontal well,

A pooled unit created for a horizontal well under this Lease may contain no more than the
lesser of: -

(a)  Forty (40) acres plus the minimum additional acreagé allowed for horizontal
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drainholes, as set forth in Rule 86 of the Texas Railroad Commission utilizing
the Additional Acreage Assignment Table of Rule 86 for fields with a density
rule of forty (40) acres or less, as set forth in Section 3.86, Chapter 3, Part 1,
Title 16, of the Texas Administrative Code; or '

(b) 320 acres,

Lessee shall execute in writing an instrument identifying and describing the pooled acreage, the leases
and interests so pooled, the zones, substances, formations and depths covered by the pooled unit and
record such instrument in the county or counties in which the pooled land issituated. The pooled unit
shall be effective on the date such instrument is filed of record. A copy of such recorded instrument,

and all amendments thereof, shall be furnished to Lessor within thirty (30) days from and after the
respective effective date of such instrument(s),

Production from or drilling or reworking operations on any horizontal well on such pooled
unit shall be treated as production from or drilling or reworking operations on the portion of the
leased premises included in such pooled unit, provided, however, notwithstanding anything else in
this Lease to the contrary, production from or drilling or rewotking operations on any pooled unit
established hereunder shall not be treated as or constitute praduction from, or drilling or reworking
operations on any portion of the leased premises not included within such pooled unit. This Lease
may be continued in force and effect as to portions of the leased premises not included in a pooled
unit only as provided elsewhere in this Oil and Gas Lease.

Unless otherwise stated herein, there shall be allocated to this Oil and Gas Lease the
proportion of the total production from the pocled unit that the number of surface acres covered by
this Oil and Gas Lease and included in the pooled unit bears to the total number of surface acres in

such pooled unit; and royalties shall be paid hereunder only upon that portion of total pooled unit
production so allocated.

Any pooled unit designated by Lessee in accordance with the provisions of this Lease shall
automatically terminate upon the completion of a dry hole on the pooled unit or upon the cessation
of production in commercial quantities from said pooled unit unless Lessee commences additional
operations or restores production on the pooled unit within the applicable time peried required for
operations provided in Section 6.F. of this Lease. Lessee may dissolve a pooled unit designated in
accordance with this Lease at any time after the completion of a dry hole or cessation of production
in commercial quantities from such pooled unit,

15.  Assignability, The rights of either party hereunder may be assigned in whole of in part and
the provisions hereof extend to the heirs, executors, administrators, successors and assigns of the
parties hereto; provided, however, that any such assignment by Lessee shall require the prior written
consent of Lessor, provided further, however that such consent shall not be unreasonably withheld.
Lessor’s consent to any assignment shall not constitute consent toany other assignment, Lessee shall
furnish Lessor a copy of any sssignment made pursuant to' this section, with the recording data
reflected thereon (if recorded). Assignment of this Lease or any part thereof shall not relieve Lessee,
its assignees, or any subassignees of any obligations hereunder, theretofore acerued or 1o accrue in
the future; and any assignee of Lessee shall, by acceptance of such assignment, be bound by all terms
and provisions hercof. The term “assignment” as used herein, shall include, without limitation, any
sublease, farmout, or any other agreement by which any share of the operating rights granted by this
Lense are assigned or conveyed, or agreed to be assigned or conveyed, to any other party,

No change or division in ownership of the leased premises, rentals or royalties. however
accomplished shall operate to enlarge the obligations or diminish the rights of Lessee, nor shall any
such change or division be binding upon Lessee for any purpose until the person aequiring any

interest has furnished Lessee with a true and correct copy of the instrument or instruments constituting
his chain of title from Lessor.

16.  DutytoDevelop. The drilling of a well or wells within the broad language of this Lease shall

not be construcd as an agreement or construction on the part of Lessor that such drilling would
constitute reasonable development of the leased premises, or such portion or portions thereof as may
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be in force from time to time, as may be necessary to reasenably explore and develop the same for
the production of oil and gas. In the event a well or wells producing oil or gas should be brought in
on adjacent lind and draining the leased premises, Lessee agrees to drill such offset wells as a
rcasonable prudent operator would drill under the same or similar circumstances. If oil and/or gas
are discovered on the land covered by this Lease, Lessee agrees to further develop said land covered
by this Lease as a reasonable prudent operator would under the same or similar circumstances.

17. Surface Damages and Restoration, Lessee's obligations with respect to its use of the
surface estate in the leased premisss is govemed by that certain Surface Use Agreement between

Lessee and the Surface Owner of even date herewith which is incorporated herein by reference for
all purposes. ‘

18,  Water. Lessee’srightsand interesisto utilize potable ground water from the acreage covered
by this Lease shall be restricted to those rights and interests more fully deseribed in the Surface Use
Agreement; otherwise by this Lease, Lessee does not {expressly or by implication or by operation of

law) acquire any title to or right to use for any purpose, any water located in, on or under the leased
premises,

19.  Division Orders. Division orders or transfer orders, if execuled, shall be solely for the
convenience of the parties for the purpose of confirming the extent of Lessor's interest in production
of oil and gas from the leased premises. Noterm or provision of this Lease shall be altered, amended,
extended or ratified by any division order or transfer order. Any amendment, alteration, extension
or ratification of this Lease or of any term or provision of this Lease shall ba made by an instrument
in witing clearly denominated as to its purpose and effect, describing the specificterms or provisions
of the Lease affected and the proposed change or medification, and execuled by the party against
whom the amendment, alieration, extension, or ratification is io be enforced, any amendment,
alteration, extension or ratification not so drafed and executed shall be of no force or effect.

20, Info i equ e

A.  Lessee shall fumish to the designated representative of Lessor (such representative
initially designated to be Jacqueline Montoya of Las Vegas, Nevada, at or within the times indicated,
a irue and correct copy of each of the following:

(i)  Any contract under which gas is sold or processed and any amendment to contract,
within thirty (30) days after entering into the contract or amendment,

(i)  Each week, the daily drilling reports covering each well being drilled on the leased
premises during the preceding week. ’

(i)  Simultancously with its filing, any dacument affecting the leased premises and which
is filed by Lessee with the Texas Raitroad Commission or any other tegulatory agency.

(iv)  As soon as completed, final prints of all driller's logs, electrical logs and surveys
obtained in drilling any well on the leased premises, any core analysis and test results obtained from
any well on the leased premises, and Lessee’s interpretation of all data obtained in Lessee's
exploration operations on the leased premises.

(v)  Assoonas obtained by or on behalf of or made avaifable 1o Lessee, any title opinion

covering all or any part of the leased premiscs and obtained by or on behalf of or made available to
Lessee while this Lease is in effect.

(vi)  As soon as entered into, any permitted farm out agreement which is not filed for
record.

(vi()  With each royalty payment, a check stub, schedule, summary or other remittance

advice showing the production peried covered by the payment, gross production for the periad, the
amounts of any deductions and the amount of royalty being paid. .
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B.  Lesseeshall fumish to Lessor, as soon as the recording datais available for inclusion,
atrue and correct photacopy of this Lease, any release of this Lease in whole orin part, any permitted
farm out agreement which is filed for record and any permitted assignment of this Lease in whole or

in pert. In each case where such instruments are to be recorded, the copy provided to Lessor shall
reflect the recording data for such instrument, :

C. Lessor, at Lessor’s risk, shall have access to the derrick floor and all other areas at all
times during any operations conducted by Lessee on the land. Lessee shall advise Lessor of the size
of chokes installed on all preducing wells on the leased premises at all times, together with
appropriate pressure information to permit Lessor to check the rate of production from the wells,
Lessor shall have the right to strap all storage tanks and read and check all meters and charts affixed
to any praducing well at reasonable times without previous notice to Lessce, and Lessor may, at

Lessor's expense, instal] check meters on or otherwise check any producing well or wells located on
the leased premises.

D.  During Lessee’s regular office hours, Lessor shall have access to and may inspect and
copy all information concerning the dritling, coring, testing and completing of all wells, including the
driller's log and all electrical logs and surveys, and all accounting books and records, production
charts, records and information, conceming the preduction, transportation and marketing of oil and
gas from the leased premises, and during and for five (5) years after cxpiration of the primary term
of this Lease, all of the following data obtained as a result of Lessee’s operations under this lease:
all seismic, gravity meter and similar exploration data obtained by Lessee in its explotation of the
leased premises so as to permit Lessor to make its own evaluation and interpretation of the data.

E. Lessee shall notify Lessor at least thirty (30) days in advance (exclusive of Saturdays,
Sundsys and legal holidays) of the time and date of the proposed plugging of any well which has
produced, so as to allow Lessor to observe and inspect the plugging operations.

21. INDEMNIFICATION, LESSEE, ITS SUCCESSORS AND ASSIGNS, AGREETO
INDEMNIFY, DEFEND AND HOLD LESSOR HARMLESS FROM AND AGAINST ANY
AND ALL CLAIMS, LOSSES, LIABILITIES, FINES, COSTS, EXPENSES (INCLUDING
REASONABLE ATTORNEYS FEES AND LITIGATION EXPENSES) (COLLECTIVELY
“CLAIMS") RESULTING FROM OR ARISING OUT OF OR IN CONNECTION WITH
OPERATIONS OF OR FOR LESSEE, ITS AGENTS, CONTRACTORS, OR
SUBCONTRACTORS HEREUNDER, INCLUDING CLAIMS ARISING OUT OF LESSOR'S
NEGLIGENCE PROVIDED HOWEVER, THAT THE LESSEE'S OBLIGATIONS UNDER
THIS SECTION 21 SHALL NOT APPLY TO CLAIMS THAT ARISE SOLELY OUT OF
LESSOR’S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT. THIS PROVISION AND
ITS INDEMNITIES SHALL SURVIVE THE TERMINATION OF THIS LEASE AND
SHALL INURE TO THE BENEFIT OF AND BE BINDING UPON THE RESPECTIVE
SUCCESSORS, HEIRS AND ASSIGNS OF LESSOR AND LESSEE.

22, Special Warranty of Title. Lessor warrants title to the undivided fractional mineral fee
interest it owns-of record as of the date of this Lease and which is covered by this Lease subject to
(he reservations, exceptions and other provisions hereof, unto Lessee from and against the claims of
persons claiming or 1o claim the same or any part thereof during the term of this Lease by, through
and under Lessor, but not otherwise. Lessor agrees that Lessee, at its option after Lessee has given
Lessor sixty (60) days® written notice, may discharge any lax, mortgage or other lien upon Lessor's
interest in the lease premises, cither in whole or in part, and in the event Lessee does 50, it shall be
subrogated to such lien with right to enforce same, subject to any defenses of Lessor, and apply
royalties accruing hereunder toward satisfying same.

23.  Proportionate Reduction for less than Entire Interest, It is agreed that if Lessor owns
an interest in oif and gas in and under any of the Jeased premises which is less than the entire il and
gas fee simple estate, then the royalties on production shall cach be reduced by the proportion thereof
which the mineral fee estate of Lessor in such land bears to the entire mineral fee estate, provided that

in no event shall there by any refund of any amounts previously paid to Lessor as bonus, or shut-in
gas well payments,
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24. OMPLIAN E 0 D u ONS. LESSEE,
ITS SUCCESSORS AND ASSIGNS, BY ITS ACCEPTANCE OF THIS LEASE, HEREBY

AGREES TO COMPLY WITH ALL APPLICABLE LAWS, RULES AND REGULATIONS

AND HEREBY ASSUMES FULL RESPONSIBILITY FOR, AND AGREES TO INDEMNIFY,
DEFEND AND HOLD HARMLESS, LESSOR FROM AND AGAINST ANY LOSS,
LIABILITY, CLAIM, FINE, EXPENSE AND COSTS (INCLUDING REASONABLE
ATTORNEYS FEES AND LITIGATION EXPENSES) AND CAUSE OF ACTION
(COLLECTIVELY “ENVIRONMENTAL CLAIMS™) CAUSED BY OR ARISING QUT OF
THE VIOLATION (OR DEFENSE OF THE ALLEGED VIOLATION) OF ANY FEDERAL,
STATE ORLOCAL LAWS, RULES OR REGULATIONS APPLICABLE TO ANY WASTE
MATERIAL, DRILLING MATTER OR FLUID OR: ANY HAZARDOUS OR TOXIC
SUBSTANCES RELEASED OR CAUSED TO BE RELEASED BY LESSEE OR LESSEE’S
AGENTS, OR INDEPENDENT CONTRACTORS FROM THE LEASED PREMISES
HEREUNDER INTO THE ATMOSPHERE OR INTO OR UPON THE LEASED PREMISES
OR ANY WATER COURSE OR BODY OF WATER, INCLUDING GROUND WATER,
INCLUDING ENVIRONMENTAL CLAIMS ARISING OUT OF LESSOR'SNEGLIGENCE;
PROVIDED, HOWEVER, THAT LESSEE’S OBLIGATIONS UNDER THIS SECTION 24
DO NOT APPLY TO ENVIRONMENTAL CLAIMS THAT ARISE SOLELY OUT OF
LESSOR’S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT, ADDITIONALLY,
UPON RECEIVING ANY NOTICE REGARDING ANY ENVIRONMENTAL, POLLUTION
OR CONTAMINATION PROBLEM OR VIOLATION OF ANY LAW, RULE OR
REGULATION, LESSEE WILL FORWARD A COPYTO LESSORBY CERTIFIED MAIL.
THIS PROVISION AND ITS INDEMNITIES SHALL SURVIVE THE TERMINATION OF
THIS LEASE, AND SHALL INURE TO THE BENEFIT OF AND BE BINDING UPON THE
RESPECTIVE SUCCESSORS, HEIRS AND ASSIGNS OF LESSOR AND LESSEE.

285, No Sz}t Water or Waste Injection Wells. Lessec shall not be permitied to dispose of salt

water or produced wastes or wastes of any kind into any formation or strata on this Lease, provided
however Lessee may inject salt water produced from the leased premises into a well located thereon
that has been drilled by Lessee or an existing wellbore that Lessee has converted into a disposal well,
provided that Lessor's written consent is first obtained (such consent not to be unreasonably
withheld), If and when requested by Lessor, Lessee shall demonstrate to Lessor's reasonable
satisfaction that any such disposal or injection well is in compliance with all relevant laws and
regulations conceming protection of ground water resources,

26.  Timely Plugging and Abandonment of Wells, Without prior written consent of the Lessor,
Lessee shall not ellow any well located on the leased premises to remain in a shut-in, temporarily
abandaned or otherwise non-productive state for a peried of more than twelve {12) months without
beginning plugging and abandonment operations with respect to the well and restoring the location,
and providing that these procedures must be completed within two (2) months of theirinitiation, The
only exception to this shall be gas wells capable of production which are shut-in pursuant 1o the
provisions above regarding shut-in gas well payments, and for which shutein gas well payments are
being made in accordance with those same provisions, The obligations of Lessee, (and the
concomitant rights of the Lessor), under this provision conceming the proper plugging and
abandonment of wells and restoration of the surface of the leased premises shall survive the
termination of this Lease, and shall inure to the benefit of and be binding upon the respective
successors, heirs and assigns of Lessor and Lessee,

27.  Alteration/Modification. The terms of this Lease cannot be altered or amended except by
a written instrument clearly demonstrating such purpose and effect, and executed by both partices to

this Lease. The-written instrument shall describe the specific terms or provisions being altered and
the proposed medification or change thereto. Any notation or legend attached toa royalty check shall
be null and void and without legal significance for the purpose of altering this Lease,

28,  Recording Memorandum. Itisundersiood and agreed that Lessee may, ifitso chooses, file
aMemorandum ofthis Lease inthe real property records of Upton County, Texas, such Memorandum
to describe the Leased Premises and identify the primary term and Lessor(s) and Lessee(s) who
exccute this Lease, Such a recording Memorandum will be executed and acknowledged by each of
the parties hereto and shall disclose the existence of the continuous development program called for
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in this Lease, -

29.  Counterparts. This Lease may be executed in multiple counterparts each of which shall be

deemed to be an original and all of which when taken together shall constitute one and the same
instrument,

30.  GOVERNING LAW; VENUE. THIS LEASE SHALL BE CONSTRUED UNDER THE
LAWS OF THE STATE OF TEXAS. THE VENUE FOR ANY ACTION TO ENFORCE OR

CONSTRUE THE TERMS AND PROVISIONS OF THIS LEASE SHALL BE IN THE STATE
COURTS OF UPTON COUNTY, TEXAS. :

31, Se te Tracts/No u + Ifthis lease now or hereafler covers separale tracts,
no pooling or unitization of royalty interest as between any such separate tracts in intended or shall
be implied, or result from, the inclusion of such separate tracts within this Lease. As used in this
paragraph, the words “separate tract” mean any tract with royalty ownership differing, now or
hereafier, either as to the parties or amounts, from that as to any other part of the leased premises,
Lessor has included multiple tracts under this Lease for the convenience of Lessor and Lessee, with
the express agreement and stipulation that this Lease is not & “community lease” and that no
communitization of royaity interest shall occur and that each separate tract shall be, for purposes of
calculating and paying of royalty interest, considered a separate lease,

32.  LeaseBonus for Excess Acreage. In the event during the primary term of this Lease it is

discovered by Lessor or Lessee that this Lease actually covers more net mineral acres in the leased
premises than such parties believed to be covered by this Lease at the time of its execution and
delivery, and Lessor provides reasonable documentary proof of the existence of such excess net
mineral acreage, then and in that event Lessee agrees to pay 1o Lessor an additional lease bonus
consideration equal to the sumarrived at by multiplying the number of excess net mineral acres fimes

the agreed per acre lease bonus consideration paid at the time of the execution and delivery of this
Lease.

33, Netices. Anynotice permitted or required under the terms and provisions of this Lease shall
be in writing signed by or on behalf of the party giving notice and properly addressed and delivered
to the recipient party utilizing the following address and contact information. Each notice under this
Lease shall be sent by centified mail, return receipt requested, by facsimile transmission (fax), or by
commercial avernight courier. A nolice sent by mail shall be deemed to have been: received (if
properly addressed, with postage prepaid) no later than three (3) Business Days after it is postmarked,
while notices sent by commercial overnight courier shall be decmed to have been delivered whan
actually received.

Notices to the Lessor(s) and Lessee(s) respectively, shall be addressed as follows:

Ifto Lessor:

Eleanor C, Hartman, Individually and as
Trustee of the W. N, Connell and
Marjoric T. Connell Living Trust

fio Lessee:
Apache Corporation

303 Veterans Airpark Lane, Suite 3000
Midland, Texas 79705
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IN WITNESS WHEREOF, this instrument js dated as of the date first written above,

_

ByWWMW g2t

Eleanor C. Hartman, Individuelly and as

Trustee of the W. N. Connell and Marjorie "M

T. Connell Living Trust under Trust
Agreement dated May 18, 1972

LESSEE
APACHE CORPORATION

By:
Printed Name:
Title: '

THE STATE OF NEVADA §
§
COUNTY OF CLARK §

The foregomg nstrument was acknowledged before me this & day of April, 2012, by
Eleanor C. Hartman, Individually and as Trustee of the W. N. Connell and Ma Marjorie T, Connell Living
Trust under Trust Agreement dated May 18, 1972.

— {lﬁw\

[SE
NOTARY PUBLIC Notary Public in and for the State of 'Fem- Aessend.
STAYE OF NEVADA Printed Name of Notary:_S-+. plass M. -
/My Commission Expkes: 102045 My commission Expires:__ {2 ~ #o ~- 3
Certicats No: 11680771

THE STATE OF TEXAS ~ §

§
COUNTY OF §
The foregoing instrument was acknowledged before me this . day of April, 2012, by

of Apache Corporation, a Delaware

corporation, on behalf of said corporation.

[SEAL]
Nolary Public in and for the State of Texas
Printed Name of Notary:
My commission Expires:
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ADDENDUM TO:
OIL AND GAS LEASE

Replace addresses in paragraph 33 Notices on Page 14.
SIGNED 4-4-2012

Notices to Lessor and Lessee(s), respectfully, shall be addressed as follows:

If to Lessor:

Eleanor C. Hartman, Individually and as Trustee of the
W. N. Connell and Marjorie T. Connell

Living Trust under Trust Agreement dated May 18, 1972
8635 West Sahara Avenue, #549

The Lakes, Nevada 89117-5858

If to Lessee:
Apache Corporation 303 Veterans Airpark Lane, Suite 3000 Midland, Texas 79705

LESSEE LESSOR
APACHE CORPORATION

Fg{w’/ﬁ/g&f 0 logno Cllonlonan, Tunilic

L/ AME: Zimenly £ Ct.stQ
Title: ﬂ‘ﬂway /N FA er Eleanor C. Hartman, Individually and as Trustee of the
W. N. Connell and Marjorie T. Connell
Living Trust Agreement dated May 18, 1972
8635 West Sahara Avenue, #549
The Lakes, Nevada 89117-5858

state of TEXAS

“ounty of MIDLAND NOTARY Nevada
STate S Aav

rhe foregoing instrument was acknowledged before me Q,ou.h RN Q..l ay

his 10™ day of July, 2012, by Timothy R. Custer, Attorney VT LS /9'0“ :(muo [n_r:f

n Fact of Apache Corporation, a Delaware corporation, on 3
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OIL AND GAS LEASE

STATE OF TEXAS
COUNTY OF UPTON

% W2 S50

THIS AGREEMENT, made and entered into as of the 4™ day of April, 2012, by and
between the undersigned party or parties designated as Lessor on the signature page of this Lease
(such party or parties hereinafter called “Lessor”) and the undersigned party or parties designated
as Lessee on the signature page of this Lease (such party or parties hereinafier called “Lessee™).

1. Definitions. As used in this Lease, the following words and phrases shall have the meaning
set forth below:

A, “commence a well”, “commencement of a well”, “commence actual drilling
operations”, “commencement of actus drilling operations”, “actual drilling” or “actual drilling of
a well” shalt be deemed to occur at such time as there has been erected on the leased premises at the
location for the well, a derrick, a rig and machinery capable of drilling to the base of the objective
formation, the well has been “spudded-in” and the machinery for drilling is rotating under power.

B.  “completion” or“completion of a well” shall be deemed to occuron (i) the date which
is ninety (90) days afier the production casing and/or liner has been run in the hole, (ii) the date
which is ninety (90) days after total depth of the well in question has been reached, or (iii) the date
indicated in the completion report for the well which is filed with the Railroad Commission,
whichever is the earliest date.

C.  The date of abandonment of a dry hole is the date indicated on the Texas Railroad
Commission plugging report for the well or thirty (30) days after total depth is reached, whichever
is the earlier date,

D. “production”, “producing”, “production in paying quantities”, *“commercial
production”, “production in commercial quantities”, “producing in paying quantities” and
“producing in commercial quantities” shall have the same meaning for purposes of this Lease,
namely production in quantities sufficient to yield a return o the holders of the working interest
excluding severance taxes, in cxcess of operating expenses, royalties and expenses of equipment
beyond the wellhead and costs including depreciation of assets (“depreciation of assets” shall be the
actual loss of fair market value of salvable equipment on the leased premises during the relevant
period), even though drilling cosis may never be recouped by working interest owners. The review
period for purposes of determining whether production is in paying or commercial quantities shall
be one hundred twenty (120) consecutive days. There shall be no review periocd when preduction
ceases. Production in less than paying or commercial quantities shall never be considered as
production for purposes of this Lease.

E. “operations for reworking”, “reworking operations”, “commencement of reworking
operations”, “commence reworking operations”, “commence reworking operations” and “actual
reworking operations” shall have the same meaning being the actuval re-entry into an existing
wellbore with a drilling or workover rig capable of re-entering and reworking such well and the
timely prosecution of such actual reworking operations in good faith and with reasonable diligence
and without cessation of more than sixty (60} days, toward the re-establishment of commercial

production of oil or gas from such previously producing zone or zones.
E. “Producing Unit” means the following:
(i) With respect to vertical weils:
[a] A tract of Jand designated in writing by Lessee, as provided in this Lease,
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containing no more than 80 acres on which Lessee has drilled and completed
an oil well pursuant to the terms of this Lease and which is producing in
paying quantities (provided that if the field rules of the Texas Railroad
Commission applicable to wells which are completed in each of the
Wolfcamp, Dean and Spraberry formations are modified or amended after the
date of this Lease to provide that the standard proration unit for such wells
shall be 40 acres, then and in that event, each Producing Unit for oil wells
drilled by Lessce afier the effective date of such modification or amendment
of the applicable field rules shall contain no more than 40 acres, plus a
tolerance of ten percent);

{b] A tract of land designated in writing by Lessee as provided in this Lease
containing no more than 320 acres on which Lessee has drilled a gas well
pursuant to the terms of this Lease and which is producing in paying
quantities.

(ii)  With respect to horizontal wells:

[a]  Astohorizontal wells, which are not drilled or produced pursuant to a pooled
unit created under the terms of this Lease, a tract of land designated in writing
by Lessee containing no more than the lesser of:

m Forty (40) acres plus the minimum additional acreage allowed for
horizontal drain holes, as set forth in Rule 86 of the Texas Railroad
Commission utilizing the Additional Acreage Assignment Table of
Rule 86 for fields with a density rule of forty (40) acres or less, as set
forth in Sectlon 3.86, Chapter 3, Part 1, Title 16, of the Texas
Administrative Code; or

(1) 320 acres.

{b)  As to horizontal wells which are located within a valid pooled unit created
under the terms of this Lease, the Producing Unit for purposes of this Lease
shall be the portion of the leased premises comprising a part of such pooled
unit.

A Producing Unit, whether for a vertical well or for a horizontal well, shall include only those depths
and horizons from one hundred feet (1007) above the top of the shallowest formation producing in the
well for such Producing Unit down to one hundred feet (100" below the base of the deepest producing
formation in such well,

G. “Surface Owner"” shall mean the record owner of the fee interest in the surface estate
of the tract of land described in Section 2 of this Lease,

H. “Disposition” shall mean when used in reference to Lessee’s handling of production;
the transaction, place and point in time whereby Lessee and its Affiliates finally and fully relinguish
any beneficial ownership, rights or enjoyment of any substance produced under the terms of this
Lease.

I “Affiliate” or “affiliate™ as used herein means and shall include each and every one
of the following:

(i) each individual, corporation, joint venture, trust, eslate, partnership, limited
liability company or other entity that owns or controls more than one percent
(1%) of the outstanding voting securities or interest of Lessee; and

- (ii)  eachcorporation, joint venture, trust, partnership, limited liability companyor
other entity in which Lessee or any current or past officer or director of Lessee
owns or controls rore than one percent (1%) of the outstanding voting
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securities or interest.

2, Grant of Interest/Description,

A. Lessor, in consideration of a cash bonus in hand paid, of the royalties herein provided,
and of the agreements of Lessee hereinafter contained, hereby grants, leases, and lets unto Lessee for
the sole purpose of exploring for, drilling, operating, and producing oil and/or gas and of laying
pipelines, temporarily storing oil, building one or more tank batteries, power lines, and roads thereon
necessary to produce, save, care for, treat and transport the oil and/or gas produced from the land
leased hereunder, the following described land situated in Upton County, Texas, (sometimes referred
1o hereinafter as the “Jeased premises™) to wit:

Tract A: NE/4 of Section 38, Block 39, T-5-8, T&P Ry. Co. Survey.

Tract B: Al depths from the surface down to a depth of 7100 feet below the surface
and all depths lying below a depth of 8500 fect below the surface in the NW/4 and the
$/2 of Section 38, Block 39, T-5-S, T&P Ry. Co. Survey.

Tract C: Alldepths lying below a depth of 9000 feet below the surface in Section 48,
Block 39, T-5-S, T&P Ry. Co. Survey.

B. This Lease is made subject to any and all easements, rights of way and other
encumbrances burdening any part of the leased premises as shown of record in Upton County, Texas
or apparent from a reasonable inspection of the leased premises.

C. By this Lease, Lessee acquires no right to construct, operate or maintain any treating
or processing plant, dwelling house, lease house, camp, pipe yard, equipment yard, warehouse or
similar structure on the leased premises and acquires no easement, express or implied, with respect to
any land other than the leased premises.

D. Lessee specifically covenants and agrees that with respect to its performance of
obligations (both express and implied) and exercise of rights and privileges arising under this Lease
that Lessee shall conduct itself with respect to Lessor and the Surface Owners with the utmost good
faith and fair dealing. Lessee further covenants and agrees to comply with all applicable local, state
and federal laws, rules, and regulations.

3. Term. Subject to the provisions contained herein, this Lease shall be for a term of three (3)
years from this date (called “primary term”), and for so long thereafter as oil and gas, or either of
them, is produced in paying quantities from the leased premises.

4. Surface Use Agreement, Lessee’s rights to utilize the surface estate in the leased premises
as elsewhere described in this Oil and Gas Lease are expressly made subject to that certain Surface Use
Agreement dated April 4, 2012, entered into by and between Eleanor C. Hartman, as Trustee of the
W. N. Connell and Masjorie T. Connell Living Trust under Trust Agreement dated May 18, 1972, as
Owner, and Apache Corporation, as Operator. It is understood and agreed that the execution and
delivery of this Oif and Gas Lease is made conditional upon the execution and delivery of the Surface
Use Agreement.

5. Reservations. There is EXCEPTED from this Leaseand Lessor RESERVES unto Lessorand
Lessor’s heirs, successors, administrators and assigns:

A, all minerals except oil, gas and other liquid and gaseous substances and sulphur that
are necessarily produced with such oil or gas;

B. equal and concurrent rights of occupancy, use and possession of the surface estate by
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(1) Lessor, (2) the Surface Owner and (3) Lessor’s or the Surface Owner’s other mineral, surface,
grazing, agricultural and recreational lessees or assignees, together with the right of ingress to and
egress from the leased premises for all purposes including exploring, developing and operating said
leased premises for oil, gas and other minerals of whatever nature which are not covered by this Lease
or which may hereafter be released from this Lease and, the sole and exclusive right, as between
Lessor and Lessee, to complete water source wells on the leased premises and in any reservoir not
productive of oil or gas for the purpose of obtaining water for domestic and agricultural use and
consumption and for the exploration, development and operation of Lessor’s reserved rights;
provided, however, Lessor and Surface Owner agree not to use the surface of the premises affected
hereby in any manner that will interfere unduly with any of Lessee’s rights in exploring, developing,
producing, transporting, and marketing oil, gas and other hydrocarbons under leased premises. As
between mineral, surface, and agricultural lessees, access to the surface shall be based on the principle
of first-in-time, first-in-right, but as between Lessee herein and subsequent mineral lessces, the
leasehold estate created by this Lease shall be considered dominant;

C.  allrights granted to Lessee in this Lease shall be limited to the leased premises and
depths described and covered by this Lease together with such ingress to and egress from leased
premises as designated by Lessor and shall not extend to and Lessor expressly reserves all rights,
privileges and usage which relate to land not described herein or which may be released herefrom.
Itis understood and agreed that to the extent Lessee establishes roads, flowlines, pipelines or power
lines across the leased premises in accordance with the terms and provisions of the Surface Use
Agreement to service its operations on any of the following described tracts of land (the “Jointly
Operated Acreage™), prior to any partial or total termination of this Lease, then and in that event,
Lessee may nevertheless continue to use such established roads, flowlines, pipelines and power lines
as originally configured for as long as any of the existing oil and gas leases (including this Lease and
any oil and gas leases executed by Lessor to Lessee within (30) days from and after the date of this
Lease) covering any portion of the Jointly Operated Acreage remains in force and effect; provided
however it is expressly understood and agreed that Lessee’s limited right to use the surface estate of
the leased premises for roads, flowlines, pipelines and power lines across the leased premises for the
benefit of Lessee’s other leasehold operations on the Jointly Operated Acreage shall never be
extended or construed to extend or be utilized by Lessee for the use or benefit of or as a convenience
to Lessee in operating on lands not within the Jointly Operated Acreage, regardless of whether such
lands not included within the Jointly Operated Acreage are owned by Lessor or any one or more of
the Surface Owner or third parties:

(i) Section 38, Block 39, T-5-S, T&P Ry. Co. Survey, Upton County, Texas.

(ii)  Section 48, Block 39, T-5-S, T&P Ry. Co. Survey, Upton County, Texas.

6.

A. At the later to occur of the following: (i) the expiration of the primary term of this
Lease, or (i) the conclusion of the Lessee’s continuous development program undertaken and
prosecuted in accerdance with the provisions of this Lease; this Lease shall terminate as to all of the
leased premises not theretofore released, save and except the acreage and depths included in the
Producing Unit(s) established by Lessee.

B.  Each Producing Unit shall be in the form of a square or rectangle as nearly as is
practicable with the well at a legal location on such Producing Unit and as nearly as possible in the
center of such Producing Unit.

C. Lessee shall designate each Producing Unit in recordable form with such designation
containing a metes and bounds description or other sufficient legal description of the Producing
Unit’s exterior boundaries and relevant depth limitations. Lessee shall place each designation of a
Producing Unit of record in Upton County, Texas within sixty (60) days after the completion of the
well for such Producing Unit and promptly provide to Lessor a certified copy of such recorded
designation of Producing Unit; provided, however that during the existence (if any) of Lessee's
continuous development program, Lessee may defer filing such designations until the continuous
development program has been concluded at which time Lessee may file a single instrument which
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identifies and designates each Producing Unit situated on the leased premises.

D.  Lessee shall, within sixty (60) days afler termination of this Lease, as to any part of
the leased premises, execute and furnish to Lessor a recordable release describing the acreage and/or
depths as to which this Lease has terminated.

E. Subject to the provisions of Section 6.G. below, if at the expiration of the primary term
of this Lease, Lessee is then engaged in drilling a well on the leased premises or if Lessee has
completed a well as a commercial producer on the leased premises and such well is then still
preducing in paying quantities upon the expiration of the primary term of this Lease, Lessee shall
kave the right and option (but not obligation) to engage in a continuous development program on the
leased premises by conducting a program of continuous drilling of new wells on the leased premises
allowing no more thanone hundred eighty (180) days to elapse between (i) the completion of ane well
as a well producing in paying quantities or as a dry hole, and (ii) the commencement of actual drilling
operations on the next succeeding well. Ifa continuous development program is undertaken by the
Lessee it shall be deemed to have been concluded on the earlier to occur of the following: (x) at such
time as Lessee allows more than one hundred eighty (180) days to pass from the most recent
completion of a new well on the leased premises without having commenced actual drilling
operations on another new well; or (¥) upon the date which is the tenth (10th) anniversary of the date
on which the primary term of this Lease expired, Itis understood and agreed that commencement of
reworking operations or drilling, side tracking or decpening operations on a well previously
completed pursuant to this Lease shall not constitute “commencement of actual drilling on the next
succeeding well™ so as to constitute continuous development.

F. If after the expiration of the primary term of this Lease or the conclusion of Lessee’s
continuous development program, whichever occurs later, any Producing Unit shall cease to produce
in paying quantitics this Lease shall terminate as to such Producing Unit unless Lessee, within sixty
(60) days after such cessation of production in paying quantities, commences reworking operations
or commences actual drilling operations and thereafter diligently prosecutes the same or different
reworking or actual drilling operations on such Preducing Unit with no cessation of more than thirty
(30) days until production in paying quantities is restored,

G.  Notwithstanding anything herein to the contrary, on the date which is the tenth (10th)
anniversary of the date on which the primary term of this Lease expires, this Lease shall terminate as
to all acreage not then located within a Producing Unit.

H.  Although this Lease may have terminated in part or may have been partially released,
Lessee shall have and retain easements over and across the terminated portion or portions of the
surface of the leased premises as shall be reasonably necessary for ingress and egress so as to enable
Lessee to develop and operate the portion or portions of the leased premises as to which this Lease
continues in effect and Lessee shall not be required to relocate any pipelines or roads solely because
of the partial termination or partial release of this Lease.

7 Rovalties. Asroyalty, Lessee covenants and agrees:

A, Qil. Todeliver free of cost to Lessor at the location of the disposition of Lessee’s oil
and liquid hydrocarbons or to the credit of Lessor at the pipelines to which the wells may be
connected, one-fourth (1/4) of all oil and other liquid hydrocarbons (recovered or separated on the
leased premiscs) produced and saved from the leased premises; or, at the Lesser’s option, which may
be exercised from time to time, Lessee shall pay 10 Lessor the same percentage of the market value
at the point of Lessee's disposition of its oil and liquid hydrocarbons for such oil and other liquid
hydrocarbons of like grade and gravity prevailing in the area on the day such oil and other
hydrocarbons are run; provided, however, there shall be no deduction from the value of Lessor’s
royalty by reason of any processing, treatment, trucking, transportation or other cost to market such
oil and other liquid hydrocarbons. If Lessee or any Affiliate of Lessee engages in any “downstream
marketing” of oil or other liquid hydrocarbons, from the leased premises, including receiving
payments for aggregating such substances with oil or liquid hydrocarbons produced from other tracts
of land, then and in that event, Lessee shall fully disclose any such contractual or other marketing
arrangements and shall include in its payment of royalties on ol the share of the payments or value
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of any other consideration received in connection with or for such arrangements on the basis that the
production from and attributable to this lease bears to the total volume of production the disposition
for which Lessee or any of its Affiliates received any “bonuses”, “marketing fees”, “agpregation fees”
or the like,

B, Gas. To pay the Lessor:

(1) On gas produced from the leased premises which is processed in a processing plant
in which Lessee or any parent, subsidiary or affiliate of Lessee has a direct or indirect interest, Lessor
shall receive the higher of (a) one-fourth (1/4) of the market value of such gas at the inlet to the
processing plant, or (b) one-fourth (1/4) of the market value of all processed liquids saved from said
gas at the point of disposition for Lessee's share of processed liquids, plus one-fourth (1/4) of the
market value of all residue gas at the point of sale, use or other disposition.

(it) On gas produced from the leased premises, which is processed in facilities other
than a processing plant in which Lessee or any parent, subsidiary or affiliate of Lessee has a direct
or indirectinterest, Lessor shall reccive one-fourth (1/4) of the market value at the point of disposition
of Lessce’s liquids of all processed liquids credited to the account of Lessee and attributable to such
gas, plus one-fourth (1/4) of the market value of all residue gas at the point of sale, use or other
disposition.

(iii) On all gas produced from the leased premises, and sold by Lessee or used on or
off the leased premises, and to which the preceding subparagraphs (i) and (ii) above do not apply,
Lessor shall receive one-fourth (1/4) of the markel value at the point of use or other disposition of all
such pas.

C.  The market value of all gas shall be determined at the specified location and by
reference to the gross heating value (measured in British thermal units) and quality of the gas. The
market value used in the calculation of ail royalty under this Lease shall never be less than the total
proceeds received by Lessee in connection with the sale, use or other disposition of oil or gas
produced or sold from the leased premises. If Lessee receives from a purchaser of oil or gas any
reimbursement for all or any part of severance or production taxes, the proportionate part of such
reimbursement amount shall be added to the total proceeds received by Lessee for purposes of this
subsection. If Lessee realizes proceeds of production after deduction of any expenses of production,
gathering, dehydration, scparation, compression, transportation, treatment, processing, storage or
marketing, then the proportionate part of such deductions shall be added to the total proceeds received
by Lessee for purposes of this Section 7.C.

D.  Notwithstanding anything to the contrary, Lessor’s royalty shall never bear, either
directly or indirectly, any part of the costs or expenses of production, separation, gathering,
dehydration, compression, transportation, trucking, processing, treatment, storage or marketing of the
oil or gas produced from the leased premises, nor any part of the costs of construction, operation or
depreciation of any plant or other facilities or equipment used in the handling of oil or gas produced
from the leased premises. Royalty shall be payable on oil, gas and other preducts produced from the
leased premises and consumed by Lessee on the leased premises, whether for compression,
dehydration, fuel or other uses. It is understood and agreed that as to gas volumes produced from the
feased premises which are reinjected by Lessee into a producing formation in the leased premises for
the purpose of pressure maintenance or re-pressuring such formation with Lessee having the good
faith belief that such re-injection will result in the enhancement of the overall recovery of royalty-
bearing hydrocarbons from this Lease, then and in that event Lessee shall not be required to pay
royalties on such re-injected gas volumes.

E. If the gas produced from the leased premises is sold by Lessee pursuant to an arms-
length contract with a purchaser which is not an affilinte of Lessee, and the contract provides for (i)
net proceeds to be paid to Lessee which equal or exceed the market value of the gas at the point of
delivery to such purchaser at the time such contract is entered into, and (ii) a term no longer than that
which is usual and customary in the industry at the time the contract is made and such contract
provides for redetermination of price to reflect increases in the market value of natural gas not less
frequently than annually, then the market vahue of the gas sold pursuant 1o such contract shall be the
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total proceeds received by Lessee in such sale, subject to the provisions of Section 7.C. and 7.D.
above.

8. Payment of Royalties. With respect to each well on the leased premises, initial royalty
payments for oil and/or gas shall be made on or before the end of the fourth (4th) calendar month
following the month of first production. Thereafter, all royalties which are required to be paid
hereunder to Lessor shall be due and payable in the following manner: Royalty on oil shall be due and
payable on or before the fifth (5*) day of the second (2*) calendar month following the month
production is sold, and royalty on gas shall be due and payable on or before the fifteenth (15™) of the
third (3%) calendar month following the month of production. Each royalty payment shall be
accompanied by a check stub, schedule, summary or remittance advice identifying the Lease and
showing the gross amount and disposition of all oil and gas produced and the market value of the oil
and gas. A copy of all contracts under which gas is sold or processed and all subsequent agreements
and amendments to such contracts shall be delivered to Lessor within thirty (30) days after entering
into or making such contracts, agreements or amendments. The books, accounts and all other records
pertaining to production, transportation, sale and marketing of oil or gas from the leased premises
shall at any time during normal business hours be subject to inspection and examination by Lessor.
If payments to be made by Lessee to Lessor are not made when due for whatever reason, the unpaid
portion shall bear interest at the lower of Twelve Percent per annum (12%) or the highest rate allowed
by law. If Lessee is in default hereunder and this matter is turned over to an attorney for collection,
or is collected by suit, Lessce agrees 1o pay all reasonable attorney’s fees and litigation expenses
incurred by Lessor. Payments may be remitted to Lessor annually for the aggregate of up to twelve
(12) months’ accumulation of proceeds if the total amount owed is $25.00 or less.

9, Limitation of Oll and Gas. This Lease is intended to cover only oil and gas, but some other
substances (including helium and sulphur) may be produced necessarily with and incidental to the
production of oil or gas from the leased premises; and, in such event, this Lease shall also cover all
such other substances so preduced. On all such substances produced under and by virtue of the terms
of this Lease, Lessor shall receive a royalty of one-fourth (1/4) of all such substances so produced and
saved, same to be delivered to Lessor, free of all costs; or, at Lessor’s election, Lessor’s one-fourth
(1/4) of such substances shall be sold by Lessee with Lessee’s portion of such substances and at the
same price realized by Lessee in its disposition of its portion of such substances.

10.

A.  Eachand every contract or agreement entered into by Lessee for or relating to the sale,
processing or other disposition of production from or attributable to this Lease shall contain
provisions sufficient to accommodate the Lessor’s full exercise of its rights and privileges with
respect to its royalty share of production including, but not limited to, these set forth in Section 12
of this Lease.

B.  In the event Lessee enters into a contract for the sale of gas produced from or
attributable to this Lease (including the Lessor's royalty share of gas) which contract contains what
is commonly referred to as a “take or pay provision” (such provision meaning that the gas purchaser
agrees to take delivery of a specified minimum volume or quantity of gas over a specified term at a
specified price or to make minimum periodic payments to the producer for gas not taken by
purchaser) and the purchaser under such gas purchase contract makes payments to Lessee by virtue
of such purchaser’s failure to take delivery of such minimum volume or quantity of gas, then Lessor
shall be entitled to one-fourth (1/4) of all sums paid to producer under the provisions of such contract.
Such royalty payments shall be due and owing to Lessor within sixty (60) days after Lessee’s receipt
of such payments from its purchaser. Any royalty payments made to Lessor under the “pay”
obligation of any “take or pay” gas contract shail be applied as a credit toward Lessee’s minimum
royaliy obligation. If the gas purchaser which has made any such “take or pay” payments to Lessee
is entitled to and does “make-up” volumes of gas within the recoupment period called for in the gas
contract and Lessee is required to give such purchaser a credit for those volumes of gas previously
paid for but not taken, then Lessor shall not be entitled to royalty on such “make-up” gas, except to
the extent necessary for Lessor to receive its full royalty share of the market value of such gas in
accordance with Section 7.
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C.  To the extent Lessor's royalty share of oil, gas, natural gas liquids or any other
substance produced and saved from the leased premises is covered or included by Lessee in any
contract for the sale, processing or other disposition of production from or attributable to this Lease,
Lessor shall be an intended third-party beneficiary of any such contract regardless of any provision
of such contract(s) to the contrary. Further, Lessor shail be entitled to one-fourth (1/4) of the value
of any benefits obtained by or granted to Lessee in connection with the Lessee’s execution,
amendment, medification, extension, cancellation, waiver, or settlement of any such contract.

I1.  Separation of Liquids. All gas produced from the leased premises shall, before the same is
sold or used for any purpose or is transported from the leased premises be passed through a
mechanical separator system situated on the leased premises designed and operated to effect the
maximum economical recovery of liquid hydrocarbons therefrom. All condensate, distillate, natural
gasoline, kerosene and all other liquid hydrocarbons and mixtures thereof produced with gas from the
leased premises and separated from such shall be considered oil for all purposes of Section 7.A.
above.

12,  Right to Take Praduction in Kind. Lessor shall always have the right, at any time and from

time to time, upon reasonable written notice to Lessee, to take Lessor's share of oil, gas and processed
liquids in kind. Lessor may elect to take Lessor’s gas in kind at the well, or at the point of delivery
where Lessee delivers Lessee’s gas to any third party. If gas is processed, Lessor may elect to take
Lessor’s share of residue gas attributable to production from the leased premises, at the same point
of delivery where Lessee receives its share of residue gas or has its share of residue gas delivered to
a third party. Lessor may elect to have its royalty share of processed liquids stored in tanks at the
plant or delivered into pipelines on the same basis as Lessee’s share of liquids is stored or delivered.
Lessor shall reimburse Lessee for all reasonable costs incurred by Lessee in operating or maintaining
additional facilities necessary for Lessor’s royalty gas and processed liquids to be separately metered,
accounted for, and delivered to a third party, but Lessor shall not be charged for any expense in the
production, gathering, dehydration, separation, compression, iransportation, treatment, processing or
storage of Lessor’s share of gas and processed liquids along with Lessee’s share of gas and processed
liquids.

13, Shut-in Gas Well Payments. If after the expiration of the primary term there is a gas well
onthe leased premises capable of producing in paying quantities but the production thereof is shut-in,
shut-down or suspended for lack of a market, available pipelines, or because of government
restrictions or, if it is economically inadvisable for both the Lessor and Lessee to sell gas for a time
as evidenced by a written agreement signed by both parties, then, and in any such event, Lessee may
pay as shut-in royalty on or before sixty (60) days afier the date on which (a) preduction from any
such well is shut-in, shut-down or suspended; or (b) this Lease is no longer maintained by compliance
with one of the other preservation provisions hereof, whichever is the later date and thereafier at
annual intervals the sum of Twenty Five Dollars ($25.00) per net mineral acre per Producing Unit per
well, or Five Hundred Dollars (£500.00) per well which ever is greater, for each and every shut-in,
shut-down or suspended well. If such payment is made in accordance with the terms hereof, this
Lease shall not terminate, but shall continue in force for a period of one (1) year from the date of
making such shut-in payment (subject to the exceptions set out hereafter) and it will be considered
that gas is being produced from the leased premises in paying quantities within the meaning of each
pertinent provision of this Lease. Provided, however, in no event shall shut-in well payments
maintain this Lease in force for any single period exceeding two (2) years nor shall Lessee be entitled
to utilize shut-in gas well payments to maintain any part of this Lease if this Lease has theretofore
been maintained in whole or in part by the payment of shut-in gas well payments for a cumulative
length of time exceeding four (4) years. Any shut-in royalty payment shall not be a credit against
production nor be credited with prior production royalty. In the event that production is begun or
resumed during the year following the payment of a shut-in royalty payment and is subsequently shut-
in, during such year the second annual shut-in payment shall be due and payable on the anniversary
date of the first payment. If there is production on such first anniversary date and the well is
subsequently shut-in, shut-down or suspended, then the second shut-in payment shall be made on or
before sixty (60) days after such new shut-in date or the Lease shall terminate. Notwithstanding
anything to the contrary set out above, a proper shut-in gas well payment will maintain the rights
granted by this Lease only (o the Producing Unit(s) of such gas well(s) as if they were producing gas
in paying quantities pursuant to Section 2 above, Should such shut-in gas well payments not be made
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in a timely manner as provided for above, then, in that event, it shall be considered for all purposes
that there is no production of gas from any such well or wells and, unless this Lease is being
maintained by another preservation provision hereof, this Leasc shall terminate automatically at
midnight on the last day provided for the payment of such shut-in royafties, and Lessee shall
thereupon fumish to Lessor a release of all of its interest in and to the Producing Units containing a
shut-in gas well.

14, Paniing.

Vertical Wells. Unless Lessee obtains the prior written consent of Lessor, Lessee shall have no
authority under this Lease to pool all or any portion of the leased premises with other acreage, tracts,
interests or leases for the purposes of drilling or preducing from a vertical well.

Horizontal Wells, Lessee, at its option, is granted the right and power to pool or combine Lessor's
interest in the leased premises, or any portion thereof, as to oil and gas, or either of them, with other
contiguous land, lease or leases, to form a pooled unit for a horizontal well, when in Lessee’s
judgment it is necessary or advisable to do so in order to properly explore, develop and operate the
leased premises in compliance with the spacing and density rules of the Railroad Commission of
Texas, or other lawful authority, or when to do so would, in the judgment of Lessee, promote the
conservation of the oil and/or gas in and under and that may be preduced from the portion of the
leased premises to be included in such a pooled unit for a horizontal weil.

A pooled unit created for a horizontal well under this Lease may contain no more than the
lesser of:

(a)  Forty (40) acres plus the minimum additional acreage allowed for horizontal
drainholes, as sei forth in Rule 86 of the Texas Railroad Commission utilizing
the Additional Acreage Assignment Table of Rule 86 for fields with a density
rule of forty (40) acres or less, as set forth in Section 3.86, Chapter 3, Part 1,
Title 16, of the Texas Administrative Code; or

(®d) 320 acres.

Lesseeshall execute in writing an instrument identifying and describing the pooled acreage, the leases
and interests so pooled, the zones, subslances, formations and depths covered by the pooled unit and
record such instrument in the county or counties in which the pooled land is situated. The pooled unit
shall be effective on the date such instrument is filed of record. A copy of such recorded instrument,
and all amendments thereof, shall be furnished to Lessor within thirty (30) days from and afier the
respective effective date of such instrument(s).

Praduction from or drilling or reworking operations on any horizontal well on such pooled
unit shall be treated as production from or drilling or reworking operations on the portion of the
leased premises included in such pooled unit, provided, however, notwithstanding anything else in
this Lease to the contrary, production from or drilling or reworking operations on any pooled unit
established hereunder shall not be treated as or constitute production from, or drilling or reworking
operations on any portion of the leased premises not included within such pooled unit. This Lease
may be continued in force and effect as to portions of the leased premises not included in a pooled
unit only as provided elsewhere in this Oil and Gas Lease.

Unless otherwise stated herein, there shall be allocated to this Oil and Gas Lease the
proportion of the total production from the pooled unit that the number of surface acres covered by
this Oil and Gas Lease and included in the pooled unit bears to the total number of surface acres in
such pooled unit; and royalties shall be paid hereunder only upon that portion of total peoled unit
production so allocated.

Any pooled unit designated by Lessee in accordance with the provisions of this Lease shall
automatically terminate upon the completion of a dry hole on the pooled unit or upon the cessation
of production in commercial quantitics from said pooled unit unless Lessee commences additional
operations or restores production on the pooled unit within the applicable time period required for
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operations provided in Section 6.F. of this Lease. Lessee may dissolve a pooled unit designated in
accordance with this Lease at any time after the completion of a dry hole or cessation of production
in commercial quantities from such pooled unit.

15.  Assignahility. The rights of either party hereunder may be assigned in whole or in part and
the provisions hereof extend to the heirs, executors, administrators, successors and assigns of the
parties hereto; provided, however, that any such assignment by Lessee shall require the prior written
consent of Lessor, provided further, however that such consent shall not be unreasonably withheld.
Lessor's consent to any assignment shall not constitute consent to any other assignment. Lessee shall
furnish Lessor a copy of any assignment made pursuant to this section, with the recording data
reflected thereon (if recorded). Assignment of this Lease or any part thereof shall not relieve Lessee,
its assignees, or any subassignees of any obligations hereunder, theretofore accrued or to accrue in
the future; and any assignee of Lessee shall, by acceptance of such assignment, be bound by all terms
and provisions hereof. The term “assignment” as used herein, shall include, without limitation, any
sublease, farmout, or any other agreement by which any share of the operating rights granted by this
Lease are assigned or conveyed, or agreed to be assigned or conveyed, to any other party.

No change or division in ownership of the leased premises, rentals or royalties however
accomplished shall operate to enlarge the obligations or diminish the rights of Lessee, nor shall any
such change or division be binding upon Lessee for any purpose untif the person acquiring any
interest has furnished Lessee with a true and correct copy of the instrument or instriments constituting
his chain of title from Lessor.

16.  Duty to Develop. Thedrilling ofa well or wells within the broad language of this Lease shall
not be construed as an agreement or construction on the part of Lessor that such drilling would
constitute reasonable development of the leased premises, or such portion or portions thereof as may
be in force from time (o time, as may be necessary to reasonably explore and develop the same for
the production of oil and gas. In the event a well or welis producing oil or gas should be brought in
on adjacent land and draining the leased premises, Lessee agrees to drill such offsct wells as a
reasonable prudent operator would drill under the same or similar circumstances, If oil and/or gas
are discovered on the land covered by this Lease, Lessee agrees to further develop said land covered
by this Lease as a reasonable prudent operator would under the same or similar circumstances.

17.  Surface Damages and Restoration. Lessee’s obligations with respect to its use of the
surface estate in the leased premises is governed by that certain Surface Use Agreement between

Lessee and the Surface Owner of ¢ven date herewith which is incorporated herein by reference for
all purposes.

18.  Water. Lessee’srightsandintereststo utilize potable ground water from the acreage covered
by this Lease shall be restricted to those rights and intcrests more fully described in the Surface Use
Apreement; otherwise by this Lease, Lessee does not (expressly or by implication or by operation of
law) acquire any title to or right to use for any purpose, any water located in, on or under the leased
premises.

19.  Division Orders. Division orders or transfer orders, if executed, shall be solely for the
convenience of the parties for the purpose of confirming the extent of Lessor's interest in production
of oi! and gas from the leased premises. No term or provision of this Lease shall be altered, amended,
extended or ratified by any division order or transfer order. Any amendment, alteration, extension
or ratification of this Lease or of any term or provision of this Lease shall be made by an instrument
in writing clearly denominated as to its purpose and effect, describing the specific terms or provisions
of the Lease affected and the proposed change or modification, and execuled by the party against
whom the amendment, alteration, extension, or ratification is to be enforced, any amendment,
alteration, extension or ratification not so drafted and executed shall be of no force or effect.

20. 0 re
A. Lessee shall furnish to the designated representative of Lessor (such representative
initially designated to be Jacqueline Montaya of Las Vegas, Nevada, at or within the times indicated,

a true and correct copy of each of the following:
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(i)  Any contract under which gas is sold or processed and any amendment to contract,
within thirty (30) days after entering into the contract or amendment.

(i)  Each week, the daily drilling reports covering each well being drilled on the lcased
premises during the preceding week.

(i)  Simultaneously with its filing, any document affecting the leased premisesand which
is filed by Lessee with the Texas Railroad Commission or any other regulatory agency.

(i)  As soon as completed, finat prints of all driller’s logs, electrical logs and surveys
obtained in drilling any well on the leased premises, any core analysis and test results obtained from
any well on the leased premises, and Lessee’s interpretation of all data obtained in Lessee’s
exploration operations on the leased premises.

(v)  Assoon asobtained by or on behalf of or made available to Lessee, any title opinion
covering all or any part of the leased premises and obtained by or on behalf of or made available to
Lessee while this Lease is in effect.

(vi)  As soon as entered into, any permitted farm out agreement which is not filed for
record,

(vii) With each royalty payment, a check stub, schedule, summary or other remittance
advice showing the production period covered by the payment, gross production for the period, the
amounts of any deductions and the amount of royalty being paid.

B. Lessee shall furnish 1o Lessor, as soon as the recording data is available for inclusion,
a true and correct photocopy of this Lease, any release of this Lease in whole or in part, any permitted
farm out agreement which is filed for record and any permitted assignment of this Lease in whole or
in part, In each case where such instruments are to be recorded, the copy provided to Lessor shall
reflect the recording data for such instrument,

C. Lessor, at Lessor's risk, shall have access to the derrick floor and all other areas at all
times during any operations conducted by Lessee on the land. Lessee shall advise Lessor of the size
of chokes installed on all producing wells on the leased premises at all times, together with
appropriate pressure information to permit Lessor to check the rate of production from the wells.
Lessor shall have the right to strap all storage tanks and read and check all meters and charts affixed
to any producing well at reasonable times without previous notice lo Lessee, and Lessor may, at
Lessor’s expense, install check meters on or otherwise check any producing well or wells located on
the leased premises,

D.  During Lessee’s regular office hours, Lessor shall have access to and may inspect and
copy all information concerning the drilling, coring, testing and completing of all wells, including the
driller’s log and all electrical logs and surveys, and all accounting books and records, production
charts, records and information, concermning the production, transportation and marketing of oil and
gas from the leased premises, and during and for five (5) years after expiration of the primary term
of this Lease, all of the following data obtained as a result of Lessee’s operations under this lease:
all seismic, gravity meter and similar exploration data obtained by Lessee in its exploration of the
leased premises so as to permit Lessor to make its own evaluation and interpretation of the data.

E. Lessee shall notify Lessor at least thirty (30) days in advance (exclusive of Saturdays,
Sundays and legal holidays) of the time and date of the proposed plugging of any well which has
preduced, so as to allow Lessor to observe and inspect the plugging operations.

21.  INDEMNIFICATION. LESSEE,ITSSUCCESSORS AND ASSIGNS, AGREETO
INDEMNIFY, DEFEND AND HOLD LESSOR HARMLESS FROM AND AGAINST ANY
AND ALL CLAIMS, LOSSES, LIABILITIES, FINES, COSTS, EXPENSES (INCLUDING
REASONABLE ATTORNEYS FEES AND LITIGATION EXPENSES) (COLLECTIVELY
“CLAIMS") RESULTING FROM OR ARISING OUT OF OR IN CONNECTION WITH
OPERATIONS OF OR FOR LESSEE, ITS AGENTS, CONTRACTORS, OR
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SUBCONTRACTORS HEREUNDER, INCLUDING CLAIMS ARISING OUT OF LESSOR'S
NEGLIGENCE PROVIDED HOWEVER, THAT THE LESSEE'S OBLIGATIONS UNDER
THIS SECTION 21 SHALL NOT APPLY TO CLAIMS THAT ARISE SOLELY OUT OF
LESSOR’S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT. THIS PROVISION AND
ITS INDEMNITIES SHALL SURVIVE THE TERMINATION OF THIS LEASE AND
SHALL INURE TO THE BENEFIT OF AND BE BINDING UPON THE RESPECTIVE
SUCCESSORS, HEIRS AND ASSIGNS OF LESSOR AND LESSEE.

22,  Special Warranty of Title. Lessor warrants title to the undivided fractional mineral fee
interest it owns of record as of the date of this Lease and which is covered by this Lease subject to
the reservations, exceptions and other provisions hereof, unto Lessee from and against the claims of
persons claiming or to claim the same or any part thereof during the term of this Lease by, through
and under Lessor, but not otherwise. Lessor agrees that Lessee, at ils option after Lessee has given
Lessor sixty (60) days’® written notice, may discharge any tax, mortgage or other lien upon Lessor’s
interest in the lease premises, cither in whole or in part, and in the event Lessee does so, it shall be
subrogated to such lien with right to enforce same, subject to any defenses of Lessor, and apply
royalties gecruing hereunder toward satisfying same.

23.  Proportionate Reduction for less thap Entire Interest. [t is agreed that if Lessor owns
an interest in oil and gas in and under any of the leased premises which is less than the entire oil and
gas fee simple estate, then the royalties on production shall each be reduced by the proportion thereof
which the mineral fee estate of Lessor in such land bears to the entire mineral fee estate, provided that
in no event shall there by any refund of any amounts previously paid to Lessot as bonus, or shut-in
gas well payments.

24, ! 3. LESSEE,
ITS SUCCESSORS AND ASSIGNS, BY ITS ACCEPTANCE OF THIS LEASE, HEREBY
AGREES TO COMPLY WITH ALL APPLICABLE LAWS, RULES AND REGULATIONS
AND HEREBY ASSUMES FULL RESPONSIBILITY FOR, AND AGREES TO INDEMNIFY,
DEFEND AND HOLD HARMLESS, LESSOR FROM AND AGAINST ANY LOSS,
LIABILITY, CLAIM, FINE, EXPENSE AND COSTS (INCLUDING REASONABLE
ATTORNEYS FEES AND LITIGATION EXPENSES) AND CAUSE OF ACTION
(COLLECTIVELY “ENVIRONMENTAL CLAIMS") CAUSED BY OR ARISING OUT OF
THE VIOLATION (OR DEFENSE OF THE ALLEGED VIOLATION) OF ANY FEDERAL,
STATE ORLOCAL LAWS, RULES ORREGULATIONS APPLICABLE TO ANY WASTE
MATERIAL, DRILLING MATTER OR FLUID OR ANY HAZARDOUS OR TOXIC
SUBSTANCES RELEASED OR CAUSED TO BE RELEASED BY LESSEE OR LESSEE'S
AGENTS, OR INDEPENDENT CONTRACTORS FROM THE LEASED PREMISES
HEREUNDER INTO THE ATMOSPHERE OR INTO OR UPON THE LEASED PREMISES
OR ANY WATER COURSE OR BODY OF WATER, INCLUDING GROUND WATER,
INCLUDING ENVIRONMENTAL CLAIMS ARISING OUT OF LESSOR'S NEGLIGENCE;
PROVIDED, HOWEVER, THAT LESSEE'S OBLIGATIONS UNDER THIS SECTION 24
DO NOT APPLY TO ENVIRONMENTAL CLAIMS THAT ARISE SOLELY OUT OF
LESSOR'S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT. ADDITIONALLY,
UPONRECEIVING ANY NOTICE REGARDING ANY ENVIRONMENTAL, POLLUTION
OR CONTAMINATION PROBLEM OR VIOLATION OF ANY LAW, RULE OR
REGULATION, LESSEE WILL FORWARD A COPY TO LESSOR BY CERTIFIED MAIL.
THIS PROVISION AND ITS INDEMNITIES SHALL SURVIVE THE TERMINATION OF
THIS LEASE, AND SHALL INURE TO THE BENEFIT OF AND BE BINDING UPON THE
RESPECTIVE SUCCESSORS, HEIRS AND ASSIGNS OF LESSOR AND LESSEE.

25, t Water o ste Injecti s. Lessee shall not be permitted to dispose of salt
water or produced wastes or wastes of any kind into any formation or strata on this Lease, provided
however Lessee may inject salt water produced from the leased premises into a well located thereon
that has been drilled by Lessce or an existing wellbore that Lessee has converted into a disposal well,
provided that Lessor’s written consent is first obtained (such consent not to be unreasonably
withheld). If and when requested by Lessor, Lessce shall demonstrate to Lessor's reasonable
satisfaction that any such disposal or injection well is in compliance with all relevant laws and
regulations concerning protection of ground water resources.
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26. Mﬂwnw. Without prior written consent of the Lessor,
Lessee shall not allow any well located on the leased premises to remain in a shut-in, temporarily
abandoned or otherwise non-productive state for a period of more than twelve (12) months without
beginning plugging and abandonment operations with respect to the well and restoring the location,
and providing that these procedures must be completed within two (2) months of their initiation. The
only exception to this shall be gas wells capable of production which are shut-in pursuant to the
provisions above regarding shut-in gas well payments, and for which shut-in gas well payments are
being made in accordance with those same provisions., The obligations of Lessee, (and the
concomitant rights of the Lessor), under this provision concerning the proper plugging and
abandonment of wells and restoration of the surface of the leased premises shall survive the
termination of this Lease, and shall inure to the benefit of and be binding upon the respective
successors, heirs and assigns of Lessor and Lessee.

27.  Alteratiop/Modification. The terms of this Lease cannot be altered or amended except by
a written instrument clearly demonstrating such purpose and effect, and executed by both parties to

this Lease, The written instrument shall describe the specific terms or provisions being altered and
the proposed modification or change thereto. Any notation or legend attached toa royalty check shall
be null and void and without legal significance for the purpose of altering this Lease,

28. Recording Memoranpdum. Itisunderstood and agreed that Lessee may, if it so chooses, file
aMemorandum ofthis Lease in the real propertyrecords of Upton County, Texas, suchMemorandum
to describe the Leased Premises and identi fy the primary term and Lessor(s) and Lessee(s) who
execute this Lease. Such a recording Memorandum will be executed and acknowledged by each of
the parties hereto and shall disclose the existence of the continuous development program called for
in this Lease.

29. Connterparts. This Lease may be executed in multiple counterparts each of which shal} be
deemed to be an original and all of which when taken together shall constitute one and the same
instrument.

30. GOVERNING LAW: VENUE. THIS LEASE SHALL BE CONSTRUED UNDER THE
LAWS OF THE STATE OF TEXAS. THE VENUE FOR ANY ACTION TO ENFORCE OR
CONSTRUE THE TERMS AND PROVISIONS OF THIS LEASE SHALL BE IN THE STATE
COURTS OF UPTON COUNTY, TEXAS,

31. mmmwmw Ifthis lease now or hereafler covers separate tracts,
no pocling or unitization of royalty interest as between any such separate tracts in intended or shall

be implied, or result from, the inclusion of such separate tracts within this Lease. As used in this.

paragraph, the words “separate tract” mean any tract with royalty ownership differing, now or
hereafier, either as to the parties or amounts, from that as to any other part of the leased premises.
Lessor has included multiple tracts under this Lease for the convenience of Lessor and Lessee, with
the express agreement and stipulation that this Lease is not a “community lease™ and that no
communitization of royalty interest shall occur and that each separate tract shall be, for purposes of
caleulating and paying of royalty interest, considered a separate lease,

32, Eﬂgs_ﬂ.gammmmgg, In the event during the primary term of this Lease it is
discovered by Lessor or Lessee that this Lease actually covers more net mineral acres in the leased
premises than such parties believed to be covered by this Lease at the time of its execution and
delivery, and Lessor provides reasonable documentary proof of the existence of such excess net
mineral acreage, then and in that event Lessee agrees to pay to Lessor an additional lease bonus
consideration equal to the sum arrived at by multiplying the number of excess net mineral acres times
the agreed per acre lease bonus consideration paid at the time of the execution and delivery of this

33,  Notices. Any noticepermitted or required under the terms and provisions of this Lease shall
be in writing signed by or on beha!f of the party giving notice and properly addressed and delivered
to the recipient party utilizing the following address and contact information. Each notice under this
Lease shall be sent by certified mail, return receipt requested, by facsimile transmission (fax), or by
commercial overnight couricr. A notice sent by mail shall be deemed 10 have been received (if
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properly addressed, with postage prepaid) no later than three (3) Business Daysafterit is postmarked,
while notices sent by commercial overnight courier shall be deemed to have been delivered when
actually received,

Notices to the Lessor(s) and Lessee(s) respectively, shall be addressed as follows:

Ifto Lessor:

Eleanor C, Hartman, Individually and as
Trustee of the W. N, Connell and
Marjorie T. Connell Living Trust
Agreement dated May 18, 1972

P.O. Box 710

Las Vegas, Nevada 89125-0710

Ifto Lessee:

Apache Corporation

303 Veterans Airpark Lane, Suite 3000
Midland, Texas 79705

IN WITNESS WHEREOF, this instrument is dated as of the date first written above,

7
. .
Ll

Eleanor C. Hartman, Individual 7
Trustee of the W. N. Connell and Marjori W
T. Connell Living Trust under Trust

Agreement dated May 18, 1672

LESSEE
APACHE CORPORATION

THE STATE OF NEVADA §
§
COUNTY OF CLARK §

+h
The forepoing instrument was acknowledged before me this A day of April, 2012, by
Eleanor C. Hartman, Individually and as Trustee of the W, N. Connell and Marjorie T. Conngll Living
Trust under Trust Agreement dated May 18, 1972,

-

) i
STEPHENMILLER ' - J W

EERN)  NONVPBLC  ony Bublic in and for the State ofFewas Wcso D
S " STATE Bkes: {02045 Printed Name of Notngm\};f
Ly cmo""'m'm' 11.6077-4 My commission Expires:_lc_~ 2¢&y ~ ¢

(SEAL)
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THESTATEOF TEXAS  §

COUNTY OFR M\ §

The foregging i ent was acknowledged before me this k_\, day of April, 2012, by
ww.&&nm_*&ﬁ of Apache Corporation,  Delaware
corporation, on behalf of said corporation.
W 5 &) RATHRLNE RENEE RENEE JORNSON
e }* Notary Public

AT, sm'rsor TEXAS
1Ay

Cozn. Bxp. Aug 12, 2014
P _—‘————_M

Public in and for the State of ‘ e\
Printed Name of Notary: ;&A—_fa e’ Qe&e@ &!ﬂ\\-‘aﬂu

My commission Expires:_{ E..,_.l! AY éb}g
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ADDENDUM TO:
OIL AND GAS LEASE

Replace addresses in paragraph 33 Notices on Page 14.
SIGNED 4-4-2012

Notices to Lessor and Lessee(s), respectfully, shall be addressed as follows:

if to Lessor:

Eleanor C. Hartman, Individually and as Trustee of the
W. N. Connell and Marjorie T. Connell

Living Trust under Trust Agreement dated May 18, 1972
8635 West Sahara Avenue, #549

The Lakes, Nevada 89117-5858

If to Lessee:

Apache Corporation 303 Veterans Airpark Lane, Suite 3000 Midland, Texas 79705

LESSEE LESSOR
APACHE CORPORATION

ov_ TR A Lont™ ov. Lloacner CHankmags 3o dorAis ) 89

L,.Js NAME: :zz,,%l/z (rsree Dkt
Title: ATTORNEY /INTACT Eleanor C. Hartman, Individually and as Trustee of the

W. N. Connell and Marjorie T. Connell
Living Trust Agreement dated May 18, 1972
8635 West Sahara Avenue, #549

State of TEXAS The Lakes, Nevada 89117-5858
County of MIDLAND

NOTARY Nevada
The foregoing instrument was acknowledged before me S M)

this 10" day of July, 2012, by Timothy R. Custer, Attorney Q,ow, &Y (‘_.'

In Fact of Apache Corporation, a Delaware corporation, on _}_k i owmaﬁ A(_V\ho Ouac-ti
behalf of said corporation.

] b&ore wao Hits Mdags.-Jaola 4
Ny E A, O(M«d‘ Eleapor ¢, Haxtinar
Notary Public in and for the State of Texas - :
Printed Name of Notary:!!g\i“a. L. b‘.m’*’ %;am
My commission expires: __4/4 [2013 -—(—;,7 ORS e

ko DENNIS HANSON
BN Notary Public Stoto of Novada
%39  No. 00-60668-)

MELISSA L. DIMIT Aiyid /My appt. exp. March 1, 2016

Notary Public
STATE OF TEXAS

. MyComm. Exp. Sop. 09, 2013 §
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EXHIBIT F

Petition To Assume Jurisdiction Over Trust; Confirm Trustee; And Construe And
Reform Trust of Eleanor Ahern in the matter of the W. N. Connell And Marjorie T.
Connell Living Trust dated May 18, 1972 in the District Court of Clark County,

Nevada, Case No. P-09-066425-T
Page 51
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| ~7y080 - 60 d oy u’)o
L .
PET o
7" | MARK A. SOLOMON, ESQ. FiILED FILED
Nevada State Bar No. 00418 T T A
RN 1 L 200
1| BRIAN K. STEADMAN, ESQ. iy 17 1220 Ki ‘03 AUG 172008
Nevada State Bar No. 10771 - T .
4l SOLOMON DWIGGINS & FREER, LTD. . Yoy ,,/ mz‘“éenx %4”
9060 W. Cheyenne Avenue e o era
5 CLERI OF 1aF CLURT
Las Vegas, Nevada 89129
6| Telephone: 702.853.5483
Facsimile; 702.853.5485
7
8 Attorneys for ELEANOR C. AHERN, Petitioner
9
“ DISTRICT COURT
10
11“ CLARK COUNTY, NEVADA (o 5 -
1 In the Matter of the ) Case No. BaDQ P Oq O‘O L\a
I )y PCI \_\
13/ THEW.N. CONNELL AND MARJORIET. )
rl CONNELL LIVING TRUST, )
-~} 14 Dated May 18, 1972 )
‘3\ 5 ) Date of Hearing: September 4, 2009
. An Intervivos rrevocable Trust. ) Time of Hearing: 9:30 a.m.
16!{ )
17 PETITIONTO ASSUME JURISDICTION OVER TRUST; CONFIRM TRUSTEE:,
18II AND CONSTRUE AND REFORM TRUST
19 Petitioner, ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL HARTMAN

20|l (“Petitioner”), as successor Trustee of THE W. N. CONNELL AND MARJORIET. CONNELLLIVING

21
22
23
24
25

26|l beneficiaries after the death of the Petitioner and the provisions appointing the successor Trustee.

27| Pursuant to Nevada Revised Statutes ("NRS") 153.031(b), (¢), and (n), 155.140, 164.050, 164.010, and

28

TRUST, dated May 18, 1972 (the “Trust”), by and through counsel Mark A. Solomon, Esg,, of the law

‘ fiem of SOLOMON DWIGGINS & FREER, LTD., hereby respectfully petitions this Court to assume

jurisdiction over the Trust, to confirm the Petitioner as Trustee of the Trust and any and all sub-trusts

created under the Trust, to construe the Trust, and for an order reforming the distributions to the
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3
4
5
6
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8
10
11

14

13

16
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2

9r!

164.015, Petitioner alleges as foilows:

1.
PETITION TO ASSUME JurispicTION OVER TRUST AND CON FIRM THE APPOINTMENT
QF PETITIONER AS TRUSTEE

1. W. N. CONNELL and MARJORIE T. CONNELL (“MARJORIE”), husband and wife, as

|| the grantors (“Grantors”) and initial trustees, established the Trust on May 18, 1972, a copy of which is

attached 1o this Petition as Exhibit “1.”

2. W._N. CONNELL died on November 24, 1979, and was survived by his wife, MARJORIE.
A copy of W. N. CONNELL’s death certificate' is attached hereto as Exhibit “2.”
H 3. The Petitioner is W. N. CONNELL?’s only surviving child. MARJORIE had-no child;cvzﬁrl )
during her lifetime, but formally adopted the Petitioner.

4. Pursuant to Article Twelfth, upon W. N, CONNELL’s death, MARJORIE was named as the

i successor Trustee. See, Trust Ex. 1, atpg 13.

5. Pursuant to Section C of Article Second and Article Third, upon W. N. CONNELL’s death

17
18
19
20
21

23
24
25
26
27
28

the Trust was divided between Trust No. 2 and Trust No. 3. MARJ ORIE served as successor Trustee of
the Trust, including Trust No. 2 and Trust No. 3, until her death.
6. On May 6, 1980, the Petitioncr was named as Co-Trustee of the Trust, as is indicated in the

Substitution of Trustee, attached hereto as Exhibit “3.” The Petitioner served as Co-Trustee until the

i
death of MARJORIE.

“ 7.-  MARJORIE died on May 1, 2009. A copy of MARJORIE’s death certificate? is attached

hereto as Exhibit “4.”

8. Pursuant to Article Twelfth, upon the death or incapacity of both W. N. CONNELL and

e e e—

The social security number has been redacted.
2 The social security number has been redacted,
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( 1] MARJORIE, the Petitioner is to serve as successor Trustee. See, Trust;Ex. 1, atpg. 13. The Petitioner
2! is currently serving as sole Trustee of the Trust, including Trust No. 2 and Trust No. 3.
3
l 9. The Petitioner is currently residing in Clark County, Nevada. The Trust is currently being
4
5 administered in Clark County, Nevada.
il ' .
6 10.  Section F of Article Eighth states as follows:
7“ F. Applicable Law. This Trust Agreement is executed under the
laws of the State of Nevada and shall in all respects be governed by the laws of
8 the State of Nevada, |
9
_ 1. NRS 164.010(1) and (2) provides in pertinent part as follows:
10
1. Upon the petition of any person appointed as trustee of an express
I trust by any instrument other than a will ... the district court of the county in
12 which the trustee resides or conducts business, or in which the trust has been
domiciled, shall consider the application to confirm the appointment of the
13 trustee and specify the manner in which the trustee must qualify. Thereafter the
court has jurisdiction of the trust as a proceeding in rem.
14
s .
: 15 2. If the court grants the petition, it may consider at the same time
any petition for instructions filed with the petition for confirmation.
16 '
" 12.  Itisappropriate for this Court to confirm Petitioner as Trustee since the Trust designates her
17 | ,
3 to serve as successor Trustee upon the death of both W. N. CONNELL and MARJORIE death.
19 13.  Further, in rem jurisdiction over the Trust is proper since the Trust is domiciled and being
20} administered in Nevada.
21 14. Therefore; this Court should confirm the appointment of the Petitioner as Trustee of the Trust
22 . e -
“ and exercise in rem jurisdiction over the Trust.
23
1L
24 " PETITION TO CONSTRUE AND REFORM TRUST
25 15.  Pursuant to Section C of Article Second and Article Third, upon W. N. CONNELL’s death,
26 |
| MARJORIE, as the Trustee, allocatéd Yo Trust No. 3: (1) MARJORIE’s separate interest in the trust
27 o
i\ 28 “ estate; (2) MARJORIE’s one-half (%) interest in the community property of the trust estate; and (3) an
Page 3 of 18
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1]l amount of property which qualified for the maximum marital deduction allowed for federal estate tax

“ purposes, reduced by the total of any other amounts atlowed under the Internal Revenue Code (“IRC")

as federal estate tax credits. MARJORIE allocated to Trust No. 2 the balance of the Trust assets. See,

2
3
4
5
6

Trust, Ex. 1, at pgs. 2 and 3.

16.  The division of the Trust into Trust No. 2 and Trust No. 3 is similar to a type of trust

74 commonly known as an “AB” trust, where upon the death of the first settlor, an amount equal to the

81 federal estate tax exemption is allocated to a credit shelter type trust with the remaining assets allocated

9
10
11
12

14
15
16
17
8

20
21
22

24
25
26
27
28

i
19

)

to a trust for the surviving spouse. In a standard AB trust, the assets allocated to the credit shelter trust

| are for the benefit of the deceased spouse’s beneficiaries while the remaining assels are for the benefit

of the surviving spouse.

13“ 17. Indeed, Trust No. 2 was drafted in such a manner as to benefit both the Petitioner and

MARIJORIE, who would typicallly be W. N. CONNELL's beneficiaries. Additionally, Trust No. 3 was
H for MARJORIE's benefit during her lifetime, and, more importantly, MARJORIE retained the
testamentary power to appoint the balance of Trust No, 3 to her estate or to any person or persons. See,
Trust, Ex. 1, at pg. 6.°

18.  As of the death of MARJORIE, Trust No. 2 owned land and oill and; gas Shafes in reserves
and income located in Upton County, Texas (the “Qil Assets”). The Oil Assets have not been valued for
" some time, but are estimated to be worth approximately $700,000.

19. Pursuant to Article Fourth, which Article governs the administration of Trust No. 2, all

income from the Oil Assets is to be paid to the Petitioner as the “Residual Beneficiary” during her

P

3 MARJORIE exercised this power of appointment prior to her death as indicated in
Article Four of the Last Will and Testament of MARJORIE, dated January 7, 2008. A copy of
MARJORIE's Last Will and Testament is attached hereto as Exhibit "'5." The beneficiary of the
exercise of the power of appointment was the MTC Living Trust, which contains provisions for the
benefit of the Petitioner’s issue.
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Il lifetime.* Such income has been paid to the Petitioner since the creation of Trust No, 2 after W. N.

| CONNELL’s death.
3 ]
“ 20.  Section B of Article Fourth, governing Trust No. 2, provides as follows:
4
| | B. Income. . . . In the event that the [Petitioner] predeceases
5 " [MARJORIE], the {Petitioner’s] right to receive income hereunder shall be paid
6 1o or for the benefit of her living children and the issue of any deceased child by
right of representation; or in the event she dies without leaving issue, her income

7|‘ }'ights hereunder shall become those of [MARJORIE}.

8 See, Trust, Ex. 1, at pg. 4.

21.  Although Trust No. 2 provides for a contingent distribution of the income from Trust No. 2
10

11
2

13 22.  Upon assuming jurisdiction of a trust, this Court "has exclusive jurisdiction” over

“ in the event that the Petitioner predeceased MARJORIE, no provision is made as to the final distribution

of Trust No. 2 after the death of the Petitioner, in the event that MARJ ORIE predeceased the Petitioner.

14} proceedings to construe the terms of the trust and declare the rights of the parties, including "any

15" appropriate relief provided for with regards to a testamentary trust in NR3 153.031." See, NRS

16
164.015(1). NRS 153.031 provides, in pertinent part:
17
L. A trustee or beneficiary may petition the court regarding any
18 aspect of the affairs of the trust, including:
19
(b) Determining the construction of the trast instrument;
20
* k%
21 “ (e) Ascertaining beheficiaries and determining to whom property is
9 to pass or be delivered upon final or partial termination of the trust, to the extent
not provided in the trust instrument;

23
24
25 “ ! Section B of Atticle Fourth also states that all income received by Trust No. 2, other
‘ than that received from the Oil Assets, is to be paid to MARJORIE, However, as the sole asset of
26 Trust No. 2 consists of the Oil Assets, this provision is inapplicable. Additionally, Trust No. 2
27 granted to MARJORIE the power to appoint and/or invade the principal of Trust No. 2 during her

" lifetime. See, Trust, Ex. 1, at pg. 5. Petitioner is informed and believes that MARJORIE did not
28 exercise her power of appointment nor was the principal invaded for her benefit during her lifetime.
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1“ Ok
) .

(n)  Approving or directing the modification or termination of the trust[.]
3 .

“ 91 " A trust instrument may be reformed to conform with the settlor's intent, which may be
4 .

ascertained from the trust instrument as a whole. See, Sheinkopf'v. Bornstein, 823 N.E.2d 372 (Mass.
6 ;2005); see also, Dassori v. Patterson, 440 Mass. 1039, 802 N.E.2d 553 (2004) (A trust instrument may
71 be reformed to conform with the settlor's intent.) The equitable power of the court to modify or reform
8l a trust extends tc; situations where frust instrument contains some expression of trustor's intention, but

9
drafting error renders that expression ambiguous. See, fke v. Doolittle, 61 Cal. App. 4th 51,70 Cal. Rptr.

10

y 2d 887 (4th Dist. 1998) (Recognizing the common law equitable power and the statutory authority of the

19l courtto alter administrative or distributive provisions of trust where necessary to accomplish purpose of

13/l trust).
14 24.  On the application of the trustee or one or more beneficiaries, the court possesses and

15 frequently exercises the power to modify the terms of the trust in order to effectuate the accomplishment
16

17!

of the purposes of the settlor. See generally, Bogert on Trusts and Trustees, §994; Restatement, Third,
Trusts, §62. The court has equitable power to order reformation of a trust; and, once the court acquires

18
19 jurisdiction, it is authorized to administer full, complete, and final relief. See, Schroeder v. Gebhart, 825

20“ So. 2d 442 (Fla. Dist. Ct. App. 5th Dist. 2002), review denied, 845 So. 2d 892 (Fla. 2003).

21 25,  If, due to a mistake, the trust does not contain the terms that were intended by the settlor, the
22

settlor or other interested party may maintain a suit in equity to have the instrument reformed so that it
23

24

will contain the terms that were actually agreed upon or that reflect the settlor’s actual intent. See,

25 Restatement, Second, Trusts, §333. See also, Restatement, Third, Trusts, §62.

26 26.  The Petitioner is informed and believes that the failure to provide for distribution upon

27
28

Petitioner's death is an omission due to scrivener error. Indeed, the Trust as a whole appears to be an

memsmemeinia

| Page 6 of 18

AA 0512




1 “AB” type trust whereby each spouse designates the beneficiaries they intend to receive such spouse’s

2" share, but, in the case of the Trust, the final dispositive provisions of Trust No. 2 were omitted.

27.  Indeed, Article Fourth of the Trust, governing Trust No. 2 makes adequate provision for
numerous other contingencies for the disposition of Trust No. 2, but appears to omit a provision for

¢ll alternate disposition in the current situation - where MARJORIE predeceased the Petitioner. See, Trust,

7\ Ex. 1, at pgs. 4 and 5.

8 78 The Grantors® intent as to the final disposition of Trust No. 2 after the death of the Petitioner
9
10
i1

12
131 Trust No. 2 provides that, if the Petitioner predeceased MARJORIE leaving no issug, that MARJORIE

can be derived from the contingent dispositions of Trust No. 2 and the dispositve terms of Trust No. 3.

79 Section B of Article Fourth, governing Trust No. 2, provides that the income from Trust No,

7 is to be distributed to the Petitioner's issue if the Petitioner predeceased MARIJORIE. Additionally,

14} be entitled to the income from the Oil Asset. These provisions show the Grantors had an overall

15 dispositive model for Trust No. 2 in mind, which included not only the Petitioner, but the Petitioner’s

16}
issue.
17
8 30.  As outlined in Section D of Article Fifth, governing Trust No. 3, adequate provisions are

{g|| made in for Trust No. 3 for the contingency of MARJORIE predeceasing the Petitioner, as follows:

20 D. Death of Survivor. Upon the death of the Survivor, the Trustee
shall distribute the trust estate in accordance with and to the extent provided by
2l the Survivor's exercise of his or her power of appointment.
22
“ If, and to the extent that the Survivor shall fail to effectively exercise the
23 foregoing power of appointment, the principal and undistributed income of Trust
No. 3 shall, upon his or her death, be distributed to the Residual Beneficiary, or
248 to the heirs of her body if she is not then living.
25 See, Trust, Ex. 1, at pg. 6.
26 ‘
31.  Moreover, Section D of Article Fifth, governing Trust No. 3, provides that, upon the death
27

28 of both W. N. CONNELL and MARJORIE, the balance of Trust No. 3, if not otherwise appointed, 1s to
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1l be distributed to the Petitioner or, if she is not living, then to her heirs. This provision clearly shows the

em——

2 Grantors® overal! intent that the assets be vested in remainder beneficiaries, in particular the Petitioner

!

3
and her heirs.
4
32.  Bringing together the dispositive provisions of Trust No. 2 and Trust No. 3, the Grantors’
intentions can be derived as follows: that, upon the death of the Petitioner, the balance of Trust No. 2 is

1o vest in the Petitioner’s heirs.

5
6
i
8 33.  Based on the terms of the Trust, the Petitioner requests that this Court: (1) construe the Trust
9

| to provide that it is the intent of W. N. CONNELL and MARJORIE . CONNELL, as Grantors, to

10 _
distribute the residue of Trust No. 2 to ELEANOR C. AHERN's heirs upon her death;® and (2) reform
11

I
12 P Trust No. 2 in accordance with such intention by adding new Sections “E,” “F,” “G,” and “H” to Article

13}l Fourth as follows:

14 E. Distribution Upon_Death of both the Survivor and the Residual

s Beneficiary. Upon the death of both the Survivor and the Residual Beneficiary,
the Trustee shall divide the balance of Trust No. 2 into two equal shares, as

16 Jollows:

17 1 One (1) equal share shall be distributed, outright and free of
trust, to the Residual Beneficiary's daughter, JACQUELINE M. MONTOY4, if
18 she is then living. Subject to Section (F) below, If, as of the date of the Residual
19 Reneficiary's death, JACQUELINE M MONTOVYA is not then living, then said
equal share shall be distributed to JAC QUELINE M. MONTOYA's then living
20 issue, by right of representation. Each share created pursuant to this Section
E(1) of Article Fourth for the benefit of the issue of JACQUELINE M.
21 MONTOYA shall be held as a separate trust ("Beneficiary's Share") Jor the
7 benefit of such issue (“Beneficiary”) to be held by the Trustee, administered and
further distributed pursuant to Section G of this Articie Fourth.
23

2. One (1) equal share shall be distributed, outright and free of
24 trust, to the Residual Beneficiary's daughter, KATHRYN A. BOUVIEK, ifshe is
then living. Subject to Section (F) below, if; as of the date of the Residual

25 Beneficiary's death, KATHRYN A. BOUVIER is not then living, then said equal
26
274 s

The Petitioner’s heirs as of the date of this Petition are her two (2) daughters,
23l  JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER.
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ISI
16
173

.

share shall be distributed to KATHRYN A. BOUVIER's then living issue, by
right of representation. Each share created pursuant to this Section E(2) of
Article Fourth for the benefit of the issue of KATHRYN A. BOUVIER shall be
held as a separate trust ("Beneficiary's Share") for the benefit of such issue
("Beneficiary") to be held by the Trustee, administered and further distributed
pursuant to Section G of this Article Fourth.

3. In the event that both JACQUELINE M. MONTOYA and
KATHRYN A BOUVIER predecease the Grantors, leaving no issue, and having
failed 1o exercise the lestamentary power of appointment pursuant to Section (F)
below, then the balance shall be distributed in accordance with Article Eleventh
herein.

F. Power of Appointment. In the event that JACQUELINE M. MONTOYA
or KATHRYN A. BOUVIER predeceases the Residual Beneficiary, upon the
death of the Residual Beneficiary, the Trustee shall distribute such beneficiary's
equal share to or in trust for such one or more persons or organizations and in
such manner and proportions as such beneficiary may appoint by her will or
revocable trust making specific reference to this general power of appointment.

G. Management of Beneficiary's Shares. Until a Beneficiary has attained
the age of twenty-one (21) years, the Trustee may distribute to or apply for the
benefit of such Beneficiary so much of the income or principal from such
Beneficiary's Share as the Trustee determines, in the Trustee's sole discretion,
is necessary lo provide for his or her health, education, maintenance, and
support. In addition, the Trustee may make the following discretionary
distributions.

1. Invesiment in Business. The Trustee may, in the Trustee's sole
discretion, apply the principal or income of such Beneficiary's Share for the
purpase of investing in a business or profession operated by, or to be operated
by, such Beneficiary and to be owned by the Beneficiary's Share.

2. Acauisition of Residences. The Trustee may, inthe Trustee's sole
discretion, apply the income and principal of such Beneficiary's Share for the
purpose of purchasing one or more residences (o be owned by the Beneficiary's
Share and used and occupied by such Beneficiary and his or her Jamily,
including a primary residence, seasonal residence or otherwise. In the case of
any residence owned by the Beneficiary's Share, and in the Trustee's sole
discretion, such Beneficiary may occupy and use such residence without rent or
any other financial obligation for the payment of the taxes, insurance payments,
maintenance costs and other expenses required in order to keep such residences
in proper repair and free of liens.

3. Use of Tangible Trust Assets. The Trustee, in the Trustee’s sole
discretion, may grant such Beneficiary the right to the use, possession and
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20‘
21
2
23

rer et

24
.
26
27
28

enjoyment of all of the tangible personal property held by such Beneficiary's
Share, without financial obligation for the use of such property.

4. Disiribution of Beneficiary's Share. Upon a Beneficiary attaining
the age of twenty-one (21}, the Trustee shall distribute to him or her, outright
and free of trust, the remaining principal and accumulated income of that
Beneficiary's Share. If the Beneficiary has already reached the age of
twenty-one (21) at the time of the creation of the Beneficiary's Share, then the
Trustee shall, upon making the division, distribute, outright and free of trust, to
the Beneficiary the balance of such Beneficiary's Share.

- 5. Distribution Upon Death of Beneficiary. If any Beneficiary shall
die prior to the complete distribution of such Beneficiary's Share, then all of the
remaining assets in such Beneficiary's Share shall be distributed to or in trust
for such one or more persons or organizations and in such manner and
proportions as such Beneficiary may appoint by his or her will or revocable
trust making specific reference to this general power of appointment. To the
.extent that the Beneficiary does not exercise this general power of appointment,
the remainder of such Beneficiary's Share shall be distributed to the issue of
such Beneficiary in equal shares by right of representation and each such share
shall be held, managed and further distributed by the Trusiee as a Beneficiary's
Share under Section G of Article Fourth. If the Beneficiary shall die failing t0
exercise this general power of appointment without leaving issue, then the
Beneficiary's Share shall be distributed pro rata to the other Bengficiary's
Shares then being administered by the Trustee hereunder, and if none, then to
the Beneficiary's heirs at law under the inlestacy laws of the State of Nevada.

0. Distributions 1o or for the Benefit of Minors or Persons s Under
Disability. Whenever the Trustee is given the power or discretion to make
distributions to or for the benefit of a minor or other beneficiary under a
disability, the Trustee, in the Trustee's sole discretion, may make distributions
to a minor or other person under disability by making distributions to the
guardian or conservator of his or her estate and/or person, as the Trustee shall
determine, or to any suitable person withwhom he or she resides, orthe Trustee
may apply distributions directly for such beneficiary's benefit, or the Trustee
may make distributions to any duly established custodian for any minor
beneficiary under the Uniform Gifis to Minors Act or Uniform Transfers to
Minors Act of any State. Any custodian acting on behalf of a minor beneficiary
shall have the power to bind the beneficiary with respect to all matters
concerning the Trust. The Trustee, in its sole discretion, may also make
distributions directly to a minor if, in the Trustee's judgment, such minor is of
sufficient age and maturity to receive such distribution and spend the money
properly.  The previous language of this paragraph 6 notwithstanding, if a
beneficiary is, or would be eligible for need-based government benefits, the
Trustee shall hold the funds for such beneficiary in a “special needs trust” as
that term is understood for need-based government planning. By “special needs
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15"
16

18
19
20
21
22

35.

trust” is meant that the Trustee shall have the sole and absolute discretion (o
make distributions for the benefit of such beneficiary in a manner that improves

the qualify of life for the beneficiary but will not make the beneficiary ineligible
Jor need-based government benefits. The provisions of the Paragraph 6 are

intended to supplant need-based government benefits, but not to replace them
and all terms of this Paragraph 6 shall be so interpreted for all purposes.

H. Maximum Term for Trusts. Notwithstanding any other provision of this
Trust, unless terminated earlier under other provisions of this agreement, each
trust created under this agreement shall terminate upon the expiration of the
longest period that property may be held in trust under this agreement without
violating the applicable rule against perpetuities, or similar applicable rule. At
that time, the remaining trust property shall vest in and be distributed to the
persons entitled to receive distributions of income hereunder.

Article Twelfth of the Trust states, in pertinent part, as follows:

Twelfth: Successor Trustee. In the event of the death or incapacity of
either Grantor, the Survivor shall continue to serve as the sole Trustee of all of
the trusts created hereunder. Upon the death or incapacity of the Survivor. the
Grantors then nominate and appoint [the Petitioner] as the Trustee of all of the
trusts oreated hereunder, or in the event that she is unable or unwilling to serve
in the said capacity, then the Grantors nominate and appoint the FIRST
NATIONAL BANK OF NEVADA to serve in the said capacity.

In 2008, the FIRST NATIONAL BANK OF NEVADA failed, and is no longer in existence.

17 “ As outlined in Article Twelfth, W. N, CONNELL and MARJORIE entrusted the beneficiaries (first being

MARJORIE and, upon MARJORIE's death, the Petitioner) of the Trust to act as Trustees.

36.
Grantors, this Court: (1) construe the Trust to pr

MARJORIE is to appoint the beneficiaries of the Trust to serve as Trustees thereof; and (2) to reform the

The Petitioner requests that, due to the failure of the successor Trustee named by the

73| Trust in accordance with such intention by modifying Article Twelfth as follows:

24
25
26
27
28

Twelfth: Successor Trustee. In the event of the death or incapacity of
vither Grantor, the Survivor shall continue to serve as the sole Trustee of all of

the trusts created hereunder. Upon the death or incapacity of the Survivor, the
Grantors then nominate and appoint ELEANOR C. AHERN, jik/a ELEANOR
MARGUERITE CONNELL HARTMAN, as the Trustee of all of the trusis
created hereunder, or in the event thal she is unable or unwilling to serve in the
said capacity, then the Grantors nominate and appoint JACQUELINE M.
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14
15
16
17
18
19
20
21
22
23
24

25 . . . . :
to the proposed reformation, as outlined in herein, and to this Court entering an order to assume

26
27
28

‘P

MONTOYA to serve in the said capacity. In the event thal JACQUELINE M.
MONTOYA is unable or unwilling to act as successor Trustee, then KATHRYN
A. BOUVIER shall act as successor Trustce. No successor Trustee shall have
any responsibility for the acts or omissions of any prior trustees and no duty to
audit or investigate the accounts or administration of any such trustee, nor,
unless in writing requested so to do by a person having a present or future
beneficial interest under a trust created hereunder, any duty to take action or

obtain redress for breach of trust.

In the event that none of the trustees named in this Article Twelfth are
able or willing to serve, then the majority of adult income beneficiaries of the

Trust shall select a successor Trustee.

31. The reformation of the Trust, pursuant to this Petition, will not éhelingc the substantive rights .
of the Petitioner dﬁr‘mg her lifetime. The sole purposes of the reformation are: (1) 1o clarify the
dispositive provisions of Trust No. 2
of petitioning the Court upon the death of the Petitioner to determine the successor Trustee.

38. The names, ages, residences, and relationships of the persons interested in the Trust, so far

as known to Petitioner, are as follows:

NAME
ELEANOR C. AHERN

JACQUELINE M.
MONTOYA

KATHRYN A. BOUVIER

SHRINERS HOSPITALS
FOR CHILDREN

39. JACQUELINEM MONTOYA and KATHRYN A. BOUVIER have consented in writing

jurisdiction over the Trust, the appointment of the Petitioner as the Trustee, and the reformation of the

Trust as provided in this Petition. Said consents are attached hereto as Exhibits “6” and *“7,”

AGE
Adult

Adult

Adult

N/A

after the death of the Petitioner; and (2) to forestail the requirement

RELATIONSHIP

Residual Beneficiary

Daughter of ELEANOR
C. AHERN

Daughter of ELEANOR
C. AHERN

Page 12 of 18

ADDRESS

6105 Elton Ave
Las Vegas, NV 89107 |

3385 Maverick Street
Las Vegas, NV 89108

8461 Purple Sage Road
Middleton, ID 83644

Attn: Legal Department
P.0O. Box 31336
Tampa, FL 33631-3356
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I}l respectively.

2l 40, The interests of JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER and their
’ respective issue in Trust No. 2 are substantially identical, and JACQUELINE M. MONTOYA and
KATHRYN A. BOUVIER are able to adequately represent the interests of their respective issue,

including any minor and unborn issue without the necessity of the appointment of a guardian ad litem.

.« Y T

See, NRS 155.140 and 164.005.
8\ WHEREF ORE, Petitioner requests that this Petition be set for hearing, and that after hearing

]‘ the matters of this Petition, this Court find that notice of the time and place of such hearing has been
10 ;

11

)
13 1. That this Court assume _]Lil‘lSdiCtlon over THE W. N. CONNELL AND MARJORIE T.

given in the manner required by law, and that this Court make and enter its Orders and Decrees pursuant

| {0 NRS 153.031 (¢) and (n), 164.010 and 164.015:

14l CONNELL LIVING TRUST, dated May 18, 1972, and any and all sub-trusts created thereunder, as a

15 o
proceeding in rem;

16
2. That ELEANOR C. AHERN, f/k/aELEANOR MARGUERITE CONNELLHARTMAN be

17|

18
19| dated May {8, 1972, and any and all sub-trusts created thereunder, with the exception of any trust in

confirmed as the Trustee of THE W, N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST,

20} which the assets of Trust No. 3 of THE W. N. CONNELL AND MARJORIE T, CONNELL LIVING

21l TRUST, dated May 18, 1972 were appointed by MAR/J ORIE T. CONNELL;

22
“ 3. That this Court enter an order: (1) construing THE W. N. CONNELL AND MARIJORIET.
23

o CONNELL LIVING TRUST, dated May 18, 1972, to provide that it was the intent of W. N. CONNELL

23
26

and MARJORIE T. CONNELL, as Grantors, to distribute the residue of Trust No. 2 created thereunder

to ELEANOR C. AHERN's heirs upon her death; and (2) that the Trust is to be reformed in accordance

with such intent;

28 |
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That this Court order the Trust to be reformed to add new Sections “E,” “F,” “G,” and “H”

2 to Article Fourth of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated

May 18, 1972, as follows:

E. Distribution._Upon_Death of both the Survivar and_the Residual
Beneficiary. Upon the death of both the Survivor and the Residual Beneficiary,
the Trustee shall divide the balance of Trust No. 2 into two equal shares, as
follows:

I One (1) equal share shall be distributed, outright and free of
trust. to the Residual Beneficiary's daughter, JACQ UELINE M. MONTOYA, if
she is then living. Subject to Section (£) below, if, as of the date of the Residual
Beneficiary's death, JACQUELINE M. MONTOYA is not then living, then said
equal share shall be distributed to JACQUELINE M. MONTOYA's then living
issue, by right of representation. Each share created pursuant (o this Section
E(l) of Article Fourth for the benefit of the issue of JACQUELINE M.
MONTOYA shall be held as a separate trust ("Beneficiary's Share") for the
benefit of such issue ("Beneficiary") lo be held by the Trustee, administered and
further distributed pursuant to Section G of this Article Fourth.

2, One (1) equal share shall be distributed, outright and free of
trust, to the Residual Beneficiary's daughter, KATHRYN A. BOUVIER, if she is
then living, Subject to Section (F) below, i, as of the date of the Residual
Beneficiary's death, KATHRYN A. BOUVIER is not then living, then said equal
share shall be distributed 1o KATHRYN A. BOUVIER's then living issue, by
right of representation. Each share created pursuant to this Section E(2) of
Article Fourth for the benefit of the issue of KATHRYN A. BOUVIER shall be
held as a separate trust ("Beneficiary's Share') for the benefit of such issue
("Beneficiary”) to be held by the Trustee, administered and further distributed
pursuant to Section G of this Article Fourth.

3. In the event that both JACQUELINE M. MONTOYA and
KATHRYN A. BOUVIER predecease the Grantors, leaving no issue, and having
failed to exercise the testamentary power of appointment pursuant to Section (F)
below, then the balance shall be distributed in accordance with Article Eleventh

herein.

F. Power of Appointment. In the event that JACQUELINE M. MONTOYA
or KATHRYN A. BOUVIER predeceases the Residual Beneficiary, upon the
death of the Residual Beneficiary, the Trustee shall distribute such beneficiary's
equal share to or in trust for such one or more persons or organizations and in
such manner and proportions as such beneficiary may appoint by her will or
revocable trust making specific reference to this general power of appointment,
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G. Management of Beneficiary's Shares. Until a Beneficiary has attained
the age of twenty-one (21) years, the Trusice may distribute to or apply for the
benefit of such Beneficiary so much of the income or principal from such
Beneficiary's Share as the Trustee determines, in the Trustee's sole discretion,
is necessary o provide for his or her health, education, maintenance, and
support. In addition, the Trustee may make the following discretionary
distributions:

L Investment in Business. The Trustee may, in the Trustee's sole
discretion, apply the principal or income of such Beneficiary's Share for the
purpose of investing in a business or profession operated by, or 1o be operated
by, such Beneficiary and to be owned by the Beneficiary's Share.

2. Acquisition of Residences. The Trustee may, inthe Trustee's sole
discretion, apply the income and principal of such Beneficiary's Share for the
purpose of purchasing one or more residences 1o be owned by the Beneficiary's
Share and used and occupied by such Beneficiary and his or her family,
including a primary residence, seasonal residence or otherwise. In the case of
any residence owned by the Beneficiary's Share, and in the Trustee ‘s sole
discretion, such Beneficiary may occupy and use such residence without rent or
any other financial obligation for the payment of the taxes, insurance payments,
maintenance costs and other expenses required in order 0 keep such residences
in proper repair and free of liens.

3. Use of Tangible Trust Assets. The Trustee, in the Trustee's sole
discretion, may grant such Beneficiary the right to the use, possession and
enjoyment of all of the tangible personal property held by such Beneficiary's
Share, without financial obligation for the use of such property.

4, Distribution of Beneficiary's Share. Upon a Beneficiary attaining
the age of twenty-one (21), the Trustee shall distribute to him or her, outright
and free of trust, the remaining principal and accumulated income of that
Beneficiary's Share. If the Beneficiary has already reached the age of
rwenty-one (21) at the time of the creation of the Beneficiary's Share, then the
Trustee shall, upon making the division, distribute, outright and free of trust, to
the Beneficiary the balance of such Beneficiary's Share.

5. Distribution Upon Death of Beneficiary. If any Beneficiary shall
die prior (o the complete distribution of such Beneficiary’s Share, then all of the
remaining assets in such Beneficiary's Share shall be distributed to or in lrust
for such one or more persons or organizations and in such manner and
proportions as such Beneficiary may appoint by his or her will or revocable
trust making specific reference to this general power of appointment. To the
extent that the Beneficiary does not exercise this general power of appointment,
the remainder of such Beneficiary's Share shall be distributed 10 the issue of
such Beneficiary in equal shares by right of representation and each such Share
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27

5.
CONNELL LIVING TRUST, dated May 18, 1972, to provide that the intent of W, N. CONNELL and

MARJORIE T. CONNELL was to appoint the beneficiaries of the Trust to serve as Trustees thereof; and

shall be held managed and further distributed by the Trusiee as a Beneficiary's
Share under Section G of Article Fourth. If the Beneficiary shall die failing to
exercise this general power of appointment without leaving issue, then the
Beneficiary's Share shall be distributed pro rata lo the other Beneficiary's
Shares then being administered by the Trustee hereunder, and if none, then (0
the Beneficiary's heirs at law under the intestacy laws of the State of Nevada.

6. Distributions 1o or for_the Benefit of Minors or Persons Under
Disability. Whenever the Trustee is given the power or discretion to make
distributions to or for the benefit of a minor or other beneficiary under a
disability, the Trustee, in the Trustee 's sole discretion, may make distributions
to a minor or other person under disability by making distributions to the
guardian or conservator of his or her estate and/or person, as the Trustee shall
determine, or to any suitable person with whom he or she resides, or the Trustee
may apply distributions directly for such beneficiary's benefit, or the Trustee
may make distributions o any duly established custodian for any minor
beneficiary under the Uniform Gifts to Minors Act or Uniform Transfers to
Minors Act of any State. Any custodian acting on behalf of a minor beneficiary
shall have the power to bind the beneficiary with respect to all matters
concerning the Trust. The Trustee, in its sole discretion, may also make
distributions directly to a minor if, in the Trustee's judgment, such minor is of
sufficient age and maturity to receive such distribution and spend the money
properly.  The previous language of this paragraph 6 notwithstanding, if a
beneficiary is, or would be eligible for need-based government benefits, the
Trustee shall hold the funds for such beneficiary in a “special needs trust" as
that term is understood for need-based government planning, By “special needs
rust” is meant that the Trustee shall have the sole and absolute discretion o
make distributions for the benefit of such beneficiary in a manner that improves
the qualify of life for the beneficiary but will not make the beneficiary ineligible
Jfor need-based government benefits. The provisions of the Paragraph 6 are
intended to supplant need-based government benefits, but not (o replace them
and all terms of this Paragraph 6 shall be so interpreted for all purposes.

H Maximum Term for Trusts. Notwithstanding any other provision of this
Trust, unless terminated earlier under other provisions of this agreement, each
trust created under this agreement shall terminate upon the expiration of the
longest period that property may be held in trust under this agreement without
violating the applicable rule against perpetuities, or similar applicable rule. At
that time, the remaining trust property shall vest in and be distributed 1o the
persons entitled to receive distributions of income hereunder.

That this Court enter an order: (1) construing THE W, N. CONNELL AND MARJORIET.
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! “ (2) that the Trust is to be reformed in accordance with such intent;

2 6. That this Court order the Trust to be reformed by modifying Article Twelfth of THE W. N.
3
&f CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May 18, 1972, to read as follows:
4
Twelfth: Successor Trustee. In the event of the death or incapacily of
> i cither Grantor, the Survivor shall continue to serve as the sole Trustee of all of
6 the trusts created hereunder. Upon the death or incapacity of the Survivor, the
‘ Grantors then nominate and appoint ELEANOR C. AHERN, f/kfa ELEANOR
7| MARGUERITE CONNELL HARTMAN, as the Truslee of all of the Irusts
created hereunder, or in the event that she is unable or unwilling to serve in the
8“ said capacity, then the Grantors nominate and appoint JACQUELINE M.
9 MONTOYA to serve in the said capacity. In the event that JACQUELINE M.
| MONTOYA is unable or unwilling to act as successor Trustee, then KATHRYN
10 A. BOUVIER shall act as successor Trustee. No successor Trustee shall have
any responsibility for the acts or omissions of any prior trustees and no duty to
1 audit or investigate the accounts or administration of any such trustee, nor,
12 unless in writing requested so 1o do by a person having a present or future
beneficial interest under a trust created hereunder, any duty to take action or
13 obtain redress for breach of trust.
14 In the event that none of the trustees named in this Article Twelfth are
s able or willing to serve, then the majority of adult income beneficiaries of the
Trust shall select a successor Trusiee.
10 7. For such other and further relief as the Court deems proper.

R
.

’ DATED this |4 day of August, 2009.

18 Respectfully submitted,
191 SOLOMOND INS&F
20
B -
21) AR A. SOEOVIAN, ESQ.
29 Nevada State Bar No. 00418
BRIAN K. STEADMAN
23 Nevada State Bar No. 10771
9060 W. Cheyenne Avenue
24 Las Vegas, Nevada 89129
Y Telephone: 702.853.5483
26 Attorneys for Eleanor C. Ahern, Petitioner
27 |
28
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VERIFICATION

ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL HARTMAN, whose

address is 6105 Elton Ave, Las Vegas, NV 89107, declares under penalties of perjury of the State of

Nevada:

That she is the Petitioner who makes the foregoing Petition to Assume Jurisdictio

Confirm Trustee; and Construe and Reform Trust; that she has read said petition and know the contents

thereof, and that the same is true of her own knowledge except for those matters stated on information

and belief, and that as to such matters she believes it to be true.

DATED this 3 day of August, 2009.

/jéwfﬂmw

n Over Trust;

ELEANOR C. AHERN f/k/a ELEANOR MARGUERITE

CONNELL HARTMAN
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EXHIBIT G
Consent and Waiver of Notice of Jacqueline M. Montoya to Petition To Assume
Jurisdiction Over Trust; Confirm Trustee; And Construe And Reform Trust in the
matter of the W. N. Connell And Marjorie T. Connell Living Trust dated May 18,
1972 in the District Court of Clark County, Nevada, Case No. P-09-066425-T
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CONS

SOLOMON DWIGGINS & FREER, LTD.
MARK A. SOLOMON, ESQ.
Nevada State Bar No. 00418
BRIAN K. STEADMAN, ESQ.
Nevada State Bar No. 10771

9060 W. Cheyenne Avenue

Las Vegas, Nevada 89129
Telephone: (702) 853-5483
Facsimile: (702) 853-5485

E-mail: msolomon(@sdfuviaw.com
Email; bsteadman@sdfnvlaw.com

’ Attorneys for Eleanor C. Ahemn, Petitioner

DISTRICT COURT
| ' CLARK COUNTY, NEVADA
In the Matter of the ) Case No.

Department No.
THE W. N. CONNELL AND MARJORIE
i T. CONNELL LIVING TRUST,
Dated May 18, 1972
Date of Hearing:

i A
1 An Intervivos Irrevocable Trust, Time of Hearing:

LS L L T A i

CONSENT TO PETITION TO ASSUME JURISDICTION OVER TRUST; CONFIRM TRUSTEE; AND

CONSTRUE AND REFORM TRUST AND WAIVER OF NOTICE
JACQUELINE M-. MONTQYA, an interested party in the above-named Trust matter, states
as follows:
1. I am a contingent income beneficiary of the W. N. CONNELL AND MARJORIET.
CONNELL LIVING TRUST, dated May 18, 1972 (the “Trust”).
2. I have read the Petition to Assume Jurisdiction Over Trust; Confirm Trustee, and
Construe and Reform Trust (the “Petition™) and believe it to be true and correct to the best of my
" -knowledge.
3. [ hereby consent to the Petition and request that the Court enter an Order approving
the Petition in its entirety.
| 4, I hereby waive notice of notice of the hearing on the Petition pursuant to Nevada
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Revise Statutes 155.010(4).

4

‘t g
Dated this day of August, 2009.

‘: SOLOMON DWIGGINS & FREER, LTD.

I
By:

Nevada Bar No. 10771
9060 W. Cheyenne Avenue
Las Vegas, NV 89129

R A SOLERON, ESQ.
Nevada Bar Xo/00418
B BRIAN KZSTEADMAN, ESQ.

Attorneys for Eleanor C. Ahern, Petitioner
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