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TUESDAY, JANUARY 14, 2014 AT 9:02 A.M.

THE COURT: Peter 9066425.
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MR. POWELLf Good morning, Your Honor. Joey'fowell
appearing on behalf of Jacqueline Montoya.

MR. MUGAN: Good morning, Your Honor. John Mugan on
behalf of Eleanor Ahern.

MR. LUM: Good morning, Your Honor. Michael Lum bar
number 12997 on behalf of Eleanor Ahern.

THE COURT: Okay. We have two motions. The first one is
a motion to dismiss the debt for relief action and the second
one i1s a hearing to compel distributions. So we'll take the
motion to dismigs first.

MR. MUGAN:; ff;it'pléases therCoﬁft, i presume thatJ
you've had an op§;¥£u5itywto‘féview the motion. Basically
claim preclusion and there's three things that are required.
The parties or theilir privies are the same. Thé final judgment
in the first action is wvalid. And most importantly the
subsequent action 1is bésed 5n the same claims or any part of
them that were or could have been brought in the first case.

It's undisputed there's two cases involved. A 2009
case, which involved the trust, specifically trust number two,
reformation construction action. Basically construed the
document, said who the residuary beheficiaries are when my
client died. And there's no gquestion that the privies and

parties are the same as in this action. There's no question
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that the judgment is valid. There's an order entered. Notice

of entry back in 2009. Appeal time et cetera 1s long past.
Probably the most important one is that number

three, that the claims could have been brought in the first

case. Opposing counsel cited the Tarkanian (phonetic) case as

saying that the same claims have to be included in both

actions. The Tarkanian case was back in '94. Five Star

Capital Crop which we cited a 2008 case changed that. And

basically said that it's broadened to include all claims which
could have been brought in the first action.

And there's no gquestion that the claims -- I mean,
we're dealing with the same thing. Trust number -- the trust,
truét number two, the rights thereunder. Also I don't think
there's any gquestion that we're dealing with the same 01l
rights. If you look at the pleading in 2009 it refers to the
0il assets in trust number two and says that there's an
appraisal being done. And 1t estimates the value at 700,000.

As we set out in our pleading Jackie, the
Petitioner, did in fact have an appraisal done. It came back
at $716,000 and it was for all of the oil assets not just 35
percent of them.

And so arguably not only do we have claim preclusion
we also have issue preclusion because we're basically dealing
with the exact same thing. The rights of the parties under

trust number LTwo.
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1 And so our belief i1s that claim preclusion is

2 applicable. And accordingly this action needs to be

3 |dismissed. 1In the alternative we even think issue pféciﬁégggwww
4 i1s applicable because of what I stated.

5 Thank you, Your Honor.

6 THE COURT: Okay.

7 MR. POWELL: Your Honor, as we discussed the last time

8 the 2009 petition i1s a reformation petition. It dealt with

9 |basically in essence a couple of basically two major issues.
10 That was the succession of who the residuary beneficiaries

11 were of trust number two and then also as well who was going
12 to be the successor trustee of that.

13 If yvou've read the petition in 2009 and the order

14 | that was in 2009, that's the substantive part of what is going
15 Jon. In fact, the petition even states these issues didn't

16 come up with trust number three, they're only related to trust
17 | number two, but we can see what was done 1n trust number three
18 in terms of final distribution, who would be the trustees. We
19 didn't have that same matching language in trust two. So we
20 |need to solve that 1issue.
21 Arguably was it critical that the 2009 petition was
22 |brought? I would say probably not just because you could
23 glean from trust number three what the intent was. It was
24 |more of a clarification petition just so there weren't issues
25 down the road. That's what the 2009 petition did.
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THE COURT: So the fact that at the same time that trust
three was being litigated that your clients didn't seek to
also litigate the issue with respect to trust number two
doesn't preclude them from now doing so?

MR. POWELL: Well, correct, exactly. And there were no
issues with trust number three. Trust number three was
basically what we refer to as the survivor's trust. But
because of the timeframe in which it was done it also included
essentially marital trust as well. So it was a marital trust
along with a survivor's trust. In which Mrs. Connell as the
surviving trustor had the ability to freely amend that trust.
She also had the ability to do a -- exercise a power of
appointment, which she did.

And so at the time there was —-- the relevance of
trust number three was not in question. That had already been
in exercise of power of appointment to her individual trust
that she setup the MTC living trust.

So this petition, this reformation petition was not
a declaration of rights in terms of current rights. What it
was, was to have clarification at the time that Ms. Ahern
passed was the issue here, so that there wasn't any confusion.
Her children, my client and her sister were deemed to be the
residuary beneficiaries and also as well the successor
trustees.

So that was the extent of what that petition did.

o’
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1 |Again, 1f you look at what the prayer was in that petition, if
2 you look what the accompanying order said, that's what it did.
3 [And in their petition and in subsequent petitions as well in
4 their arguments they essentially said that -- really that my
5 |client and her sister were behind that petition. Even though
6 | Ms. Ahern had her own counsel. Even though the petition was
7 discussed with her own counsel, somehow my clients were behind
8 | that.
9 So which again, begs the logical gquestion —-
10 THE COURT: So you're contesting that the issue that it
11 seems Mr. Mugan is focused on is the same issues were could
12 Jhave been filed, but it's your position that there -- it
13 wasn't necessarily the same parties, it wasn't necessarily a
14 final judgment as to the issues that are at issue here?
15 MR. POWELL: Correct, correct. It wasn't. even an issue
16 |at that point because there was a 65/35 split of this income.
17 | And again, 1t continued for nearly four vears after the order
18 |was entered. Which again begs the question is, if that Was
19 | the point of what the order was, was this declaration of
20 Jrights, why exactly is the status quo being followed for an
21 | additional four years after that fact?
22 The fact of the matter is i1t wasn't a declaration of
23 | rights as to Ms. Ahern. It wasn't a declaration of rights as
24 | to the issue that's now present which is the 65/35 split. It
25 Jwas a clarification as to what would happen at Ms. Ahern's
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death. And what it was, was that my client and her sister
were to be the residuary beneficilaries as basically was
gleaned from and was consistent with the way that trust three
read. Trust three ultimately wound up being different because
it -- exercise the power of appointment so.

THE COURT: All right, thank vou.

MR. POWELL: Yeah.

THE COQURT: Anything else, Mr. Mugan? -

MR. MUGAN: Yes, thank you, Your Honor. We're not
arguing issue preclusion. Issue preclusion, the claims have
to be identical. We're arguing claim preclusion.

THE CQURT: Right.

MR. MUGAN: Which is much, much broader and much more
expansive. There doesn't have to be-a final judgment on the
specific issue in the first case under Nevada law claim

preclusion. You don't need a final judgment. Alls [sic] you
need 1s that the claims, or any part of them in the first case
-— in the second case, excuse me, could have been brought in
the first case. And there's no guestion it could have been:
brought in the first case. And this argument about trust
number three and trust number two.

I believe 1it's very, very important when you look at
the pleadings in the first case they refer to the oill assets.

And again, I repeat myself and I apologize. They reference an

appraisal being done. And it's in the approximate amount of
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1 $700,000.
2 And 1t's undisputed that there was an appraisal done
3 by his client in 2009 that included all of the oil rights; not
4 35 percent. So all of the o0ill rights were included in trust
5 number two. And that's what we were talking about in the
6 | first case. And even if we weren't you don't need a final
7 judgment on the issue. Under claim preclusion it's just a
8 | claim that could have been brought in the first action. It's
9 |very, very broad and expansive the Nevada position under_Five
10 | sStar.
11 Thank you.
12 THE COURT: OQkay. I'm not understanding that there
13 | shouldn't -- there doesn't have to be a valid final judgment.
14 I think that that is an essential issue. Sit back down, Mr.
15 Powell. You don't get to talk again.
16 MR. POWELL: SOrry.
17 THE COURT: The same parties or their privies are
18 involved in both cases. A valid final judgment has been
19 |entered and the subsequent action is based on the same claims
20 |or any part of them could have been brought in the first case.
21 That's to me, I don't see that it meets any of those elements.
22 I don't think i1t's the same parties. We have a judgment on
23 something that's entirely different than what's involved here.
24 - I guess you could have litigated at the same time,
25 J|but it -- not to the extent that I feel that they're precluded
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from litigating 1t now. I mean, 1t was an entirely different
and I think somewhat I guess a previous issue that was
reasonably litigated when it was litigated. But there's
nothing to indicate that you would need to litigate this i1ssue
because nobody knew that four vyears in the future the trustee
was going to change how she's making distributions. I mean,
nobody could have anticipated that. So how would you litigate
ite

To me it just doesn't seem that it's an 1ssue that

should be precluded from being litigated at this time. So I'm

going to deny the motion to dismiss the declaratory relief

petition.
Then we have the second issue which is the -- ?his
is now your turn, Mr. Powell.

MR. POWELL: Okay.

- THE CQURT: Which is the igssue of whether distributions
should be made.

MR. POWELL: Your Honor, as is pointed out, we have a 33
year, we're now in year 34, status quo distribution of 65/35.
That 1s going back to the way that the trust was initially
allocated between trust two and trust three 1n approximately
1980. That the -- Mr. Connell died I think in December of
'79. So returns were done in '80.

From '80 on we had a situation where Mrs. Connell as

the surviving trustor received 65 percent of this oil gas
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10

1 |mineral income. And Ms. Ahern received 35 percent. Also in

2 1980 as well Ms. Ahern became a co-trustee of the trust as
W3 well, which i1s a si&nificant fact. So it was-Ms. Ahern and

4 | Ms. Connell as trustees. These returns were done. And for 34
5 -= 0or 29 --

6 THE COURT: Okay.

7 MR. POWELL: Yes?

8 THE COURT: But didn't we already litigate or argue the

9 |whole issue of whether there -- we should maintain the status
10 | guo; or they should be reinstated? And didn't we already rule
11 on that? And isn't that what we're having the trial for in a
12 |month or so?

13 MR. POWELL: I --

14 THE COURT: What's the change? In other words --

15 MR, POWELL: Well -~

16 THE COURT: -- why would we change -- six weeks before

17 the trial —--

18 MR..POWELL: Sure, I understand.

19 THE COURT: -- why would we change and say no. Now we've
20 Jgot too many distributions here?
21 MR. POWELL: Well --
22 THE CQURT: What's the change, or why would I change that
23 | previous status guo that you've established?
24 MR. POWELL: Well, one, the issue previous was that we
25 had not petitioned for relief to reinstate that status quo
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until such time as a final determination was made. So that's
one issue. Secondary issue was it was argued that the -- we
hadn't made the argument supposedly about laches. We feel
like the hearing in six weeks does not need to occur. That
the doctrine of laches must apply here.

We also have as well, we have a clear declaration
from Ms. Ahern that she was aware at the time that supposedly
she had these rights but she claims she consulted with an
attorney who told her that she had these rights. She then
decided that I guess apparently on the advice of the attorney
she may not want to actually enforce these rights because she
might be better off simply waiting for -- she might be better
not upsetting Ms. Connell for fear that she might get
disinherited from Ms. Connell's estate plan.

In fact, the language that's actually used in her

‘response is that she acquiesced. We believe the,doepriné of

laches applies here and makes all of this case irrelevant in
terms of needing to proceed forward. The doctrine of laéhes
is. supposed to prevent somebody from sleeping on their rights.
And then in this case 33 years down the road arguing that they
have rights, they have enforceable rights and they have |
justification for doing what they did.

THE COURT: So you're not just seeking to have the
distributions reinstated in anticipation of the outcome of the

ultimate hearing. You're saving there's no need to have that
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1 hearing?
2 MR. POWELL: There's no need to have that hearing because
3 the dgctrin@ of laches is’;;plicable here. The Kuni case as
4 -- at which seems to be the landmark case for doctrine of
5 laches, that was a 22 vear period of sleeping on one's rights.
6 | This is again, we're in vyear 34 now. This is the first time
7 again that there's been this assertion that no. I always had
8 this hundred percent right to the income, not the 35 percent
9 |income that I was taking for 29 years of Ms. Connell's life
10 and then four years subsequent to that.
11 So we believe as we've outlined the doctrine of
12 |laches 1s applicable here and needs to be enforced.
13 'NOW‘we don't need to even -- just like a statute of
14 limitations issue, we don't need to get into the substantive
15 arguments because the -doctrine of laches has to apply. Even
lo assuming arguendo that she does have this right. She slept on
17 it for 33, 34 year snow. And this is not behavior that should
18 |be rewarded. Especially in this court, a court of equity.
19 And again, like I said, we have the Kuni case £hat
20 spells out. And I'm assuming you've seen the quotes that are.
21 in there. They're pretty clear. That when you have an issue
22 like we have here where Ms. Connell's already deceased. So we
23 |have a -- we can't also locate the 706 because the IRS hasn't
24 retained a copy. The preparer of the 706 hasn't retained a
25 |copy. We have spoliation of evidence.
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So we are at a severe disadvantage for being able to
rebut the assertions that Ms. Ahern i1s making other than what
we've already provided, which is --

THE COURT: TIf there's spoliation of evidence it wouldn't
have been by Ms. Ahern. I mean, it's just a lapse of time.
It'g npt something that she --

MR. POWELL: Well, Miss -- if -- well, my point is if Ms.

Ahern had brought this in a timely manner, and specifically if
she had brought this when Ms. Connell had the ability to
rebut -- |

THE COURT: Doesn't that get back to this whole poiﬁt of
claim preclusion then? Why didn't we litigate this four years
ago?

MR. POWELL: Exactly. Why did no -- it wasn't raiseéd
four years ago. There was still 65/35 four vyears ago.

"THE COURT: Right.

MR. POWELL: There was 65/35 up until June. Then the
plug is pulled by Ms. Ahern who says, I've always been
entitled to a hundred percent of it. I just never told any‘of
you apparently that I felt this way and had these rights;

I mean, this is analogous to again, a homeowner who
says, you're encroaching on my property by 30 feet. I've
known for 30 years but I'm telling you now. Well, too late.

THE COURT: You're about to talk me into reconsidering my

-— Mr. Mugan's motion. Because what you're saying basically
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1 is that we should have known this and it should have all been
2 litigated when Ms. Connell was still alive. And you know, Ms.
3 hAhern didn't tell us and so, vou know, 1t should have been
4 litigated four years ago. You know --
5 MR. POWELL: But I'm not sure how that would be on my
6 |client's burden when Ms. Ahern is the trustee and Ms. Ahern 1is
7 lstill doing a 65/35 split that whole time.
8 THE COURT: Okay. So it's her fault that i1t didn't --
9 MR. POWELL: How can my client anticipate --
10 THE COURT: -~- we didn't get litigate -- this didn't get
11 litigated nine years ago when maybe T don't know 1f Ms.
12 Connell was competent to -~ I don't know what condition she
13 |was in at the end of her life.
14 MR. POWELL: Oh, well, she was still -- but my point
15 |being is if you're going to make an argument of saying, you're
16 |not entitled to the 65 percent; I was always entitled to 1t.
17 |Why was this not done during Mrs. Connell's lifetime so Ms.
18 | Connell could have responded to it? Ms. Connell was a trustee
19 tas well,
20 THE COURT: Right.
21 MR. POWELL: Not just a beneficiary. Again, they were --
22 |since 1980 they were both co-trustees.
23 THE COURT: Uh-huh.
24 MR. POWELL: So again, Ms. Ahern's point 1s since day one
25 I was always entitled to a hundred percent of the income. Ms.
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Connell was never entitled to a red cent. And then following
her passing Jacqueline and her sister were never entitled to
that.

So again, we have a situation where somebody is
ralsing an argument that nobody's aware of existed until June
essentially when the --

THE COURT: And so she should now be foreclosed from
raising 1t just because while her step -- her I guess adopted
mother, step-mother was living she let her have the 65
percent.

MR. POWELL: Uh-huh, supposedly.

THE CQOURT: Now she should be precluded --

MR. POWELL: From arguing that -- right, exactly.

THE COURT: -- that she was in fact entitled to that 65
percent?

MR. POWELL: Exactly, exactly. We have -- again, we have

33 years of a 65/35. Only recently do we have the assertion,
no. I was always entitled to a hundred percent. The only
evidence we have left is a Texas estate tax return which shows
a 65/35 allocation.

THE COURT: Uh-huh, okay.

MR. POWELL: So we -- the spoliation is the fact that we
can't offer any testimony from Mrs. Connell, the other co-
trustee to say no. This was all done properly. They'zre
tryving to basically assert that as was done on the Texas
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return, which again is the only evidence we have left because

the 706 can't be found, that somehow --

THE COURT: Well, spoliation really just raiséé a
rebuttal presumption. So it doesn't necessarily mean that
judgment would be granted.

MR. POWELL: Sure.

THE COURT: It Just meaﬁs that at trial --

MR. POWELL: Sure.

THE COURT: -- you know, if you raise that there's been
spoliation that somehow I guess would be attributable —--

MR. POWELL: Well, and --

THE COURT: =-- to Ms. Ahern.

MR. POWELL: Yeah.

THE COURT: And which I'm kind of not seeing that, but
vou know, 1t could be. I mean --

MR. POWELL: Well --

THE COURT: -- it wasn't really briefed. So okay.

MR. POWELL: Well, the Kuni case basically says is that

critical factor in determining whether laches should apply 1s
whether there's a disadvantage of basically the injured
party --

THE COURT: Right.

MR. POWELL: -- which would be my client.

THE COURT: Sure.

MR. POWELL: And we can't offer any rebutting evidence
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from Mrs. Connell as to what the realities of the situation

were. And that's a huge factor in Kuni and also many of the

other laches cases that said that if a key witness cannot
present theilr testimony that's a huge factor that has to be
considered by the Court --

THE COURT: Okay, got it.

MR. POWELL: -- because that's the damage so.

THE COURT: Mr. Mugan.

MR. MUGAN: Thank you, Your Honor. Talk about the
injunction. I'll just respectfully remind vou that we were
here 1n November. We went through this. You basically issued
an order saying that my client as trustee, there was no
dispute that she was entitled to 35 percent; she could have
that. The 65 percent as trustee she had to hold until this
matter was --

THE COURT: Right.

MR. MUGAN: -- going to be heard in a couple months. And
nothing can be more fair than that. You're treating both
sides equally. When the final judgment is rendered the
money's going to be there whoever wins. And nobody has the
use or enjoyment in the interim.

Like we said in our objection, it's like trying to
argue again the merits of the case and we're not there vyet.

You found that we have to have an evidentiary hearing. And if

i

vou look at the requirements for an injunction they have to
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prove lrreparable harm, compensatory damages are not adequate

remedy. And a showing of reasonable probability of success.
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They h;;en't shown any of those.

And they have to show all three. If they fail on
any of them then they're not entitled to an injunction.
Basically you've already issued an injunction regarding the 65
percent. There's no proof of irreparable harm. We're talking
about dollars here.

THE COURT: Right.

MR. MUGAN: That's adequate compensation. We're not
talking about blowing up a building that can't be replaced, or
the sale of real estate that's irreplaceable. We're talking
about dollars. That's adequate compensation.

THE COURT: And since it's not even like an asset that
would fluctuate like in the stock market. TIt's oil lease
money. It's --

MR, MUGAN: Yeah, 1t's o1il.

THE COURT: It's revenue from oil leases.

MR. MUGAN: Right.

THE COURT: It's cash coming in.

MR. MUGAN: And the last thing is the reasonable
probability of success. We don't think they've shown that.
And we went into great detail as to why.

Laches, let's talk about laches. Laches work both

ways. If yvou recall Marjorie died in 2009.
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THE COURT: Uh-huh.

MR. MUGAN: And they're claiming that Marjorie in her
last will and testament exercises general power of appointment
as to the 65 percent. And it went to a separate and distinct
trust called the MTC Living Trust.

And they cite 163.385 about not having to, you know,
deed it out, not having to divide it. Well, if you look at
163.383 that's applicable when you're talking about a trust or
trusts created by a single instrument. Once she died we're
talking about two separate trusts, two separate documents.

One created way back in '72. And now. a separate and distinct
trust in 2009.

So you know, they should have deeded out that at
that point, the 65 percent. And it was never done. Also they
make 1n their pleadings they talk in detail about the oii -~
apache o0il and gas leases in 2012 and how Jacqueline was:
intimately involved in blah, blah, blah. And how she had
professionals helping her. And how they had Eleanor, my
client as trustee.sigh all the new leases as the sole lessor
as trustee.

Well, if they had 65 percent, if MTC Living Trust
had 65 percent interest they would -- Jackie as trustee of
that trust would have been legally required to sign those
leases. And they never did. They only had Eleanocr. And that

speaks volumes of not only Jackie's belief, but also the
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1 professionals that she employed.
2 The division orders. You go back years and years.
3 [ A1l of the division orders from Apache and the other oil
4 companies, they don't use the employer ID number, the federal
5 ID number for trust number three. They use trust number two.
0 And again, in 2009 at the latest that should have been
7 |changed. And Jackie was intimately involved. And she's the
8 trustee, the sole trustee of MTC Living Trust. And she's also
9 Jone of the two primary beneficiaries. |
10 And so when you tal# about laches it works both
11 |ways. And Marjorie really is the only one who can say what
12 the deal was. And Marjorie is dead. And it's just as much to
13 Jour detriment if not more than to theirs.
14 And when you talk about laches and detrimental
15 reliance you have to talk about first offer and acceptance.
16 |And there really has been no proof of any offer and
17 acceptance. What detrimental reliance and laches 1is, 1s
18 really a substitute for consideration. And we kind of skip
19 over those first two elements and alls we talk about is
20 | consideration.
21 Well, even 1if it's a substitute for consideration
22 lwe're talking about oil and gas rights and an undivided
23 interest in real estate that cannot be performed within one
24 year.
25 So under the statute of frauds it would have had to
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be in writing. You're dealing with real estate. And you're
dealing with a situation that cannot be performed with one
year.

So laches works both ways. And you already decided
last time that we needed an evidentiary hearing in this
matter.

THE COURT: Okay.

MR. MUGAN: Thank you.

THE COQURT: Mr. Powell, briefly.

MR. POWELL: Your Honor, I -- the crux of this, we're
acting again as though somehow this -- that Eleanor just out
of the blue decided to give the 65/35. I would point toE
again, on the Texas estate tax return the only evidence;@e
still have left because of this huge passage of time, 1s
schedule B2. It says specifically the language coming up with
the 65/35 split on this return. Marital bequest.

As pointed out trust number three was a survivor's
trust but it also had the marital trust as well. Back when
this trust was created and back when Mr. Connell died thére
was no thing as -- there was no such thing as the Q Tip trust.

So -- and the trust itself says, I want to max out
the marital deduction --

THE COURT: Okay. When I started out -- when you started
Mr. Powell --

MR, POWELL: Yeah.
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1 THE COURT: -- the question was what's changed; didn't we
2 already argue all of this? And vyou said well --

3 WMR. POWELL: Here's —--

4 THE COURT: -- the release issues hadn't been addressed.
5 |And to me they all sound like they really were more in support
6 Jof Mr. Mugan's motion on claim preclusion. That she shoﬁldn't
7 | have changed this. Why wasn't it litigated previously? Te—me-
8 | thrs—Tres—the—iheote—porrwhy-uwe. have o

9 |hearing is because we don't have any other way. I don't

10 Junderstand how we could possibly do this short of an

11 Jevidentiary hearing. Because as you said, some of the

12 | evidence 1s gone, the written documentary:evidence would be

13 gone. .

14 "Through nobody -- I'm not saying it's anybody's

15 | fault, but it just -- this goes back to '72. This is like 40
16 years old. |

17 MR. POWELL: Which -- and that again went to our point of
18 |why we think again laches should be applicable here because of
19 | the fact that this -- and if I could read you just real
20 | qgquickly —--
21 THE COURT: Sure.
22 MR. POWELL: -~ the passage directly from Ms. Ahern's
23 | response. Which did you have the opportunity to read our --
24 THE COURT: Yeah.
25 MR. POWELL: -- response to their --
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evidentiary hearing that's coming up in a month. I just
didn't see what the change was 1in circumstances.

MR. POWELL: Okay.

THE COQURT: Now that I understand that you're just --
this is an issue you want -- you would have liked me to grant
today, but it's Jjust an issue to get as part of the ultimate
case it's one of the claims is that she's barred by the
doctrine of laches.

And now I understand -- that's how I understand 1it.

MR. POWELL: Okay.

THE CQURT: That's how I view it. And I think it's
something that has to be determined at the same time we
determine the other 1ssues --

MR. POWELL: Understood.

THE COURT: -- in the pending evidentiary hearing in
February.

MR. POWE%L: Okay, understood.

Tﬁg/déURT: So denying both petitions. It's without
p{fjudice because 1f for some reason something develops
through the evidentiary hearing that one of the other claims
has merit, either that this is precluded or that there's
laches then, you know, we can rule on it at that time, but
that's when I think it all has to be part of the evidentiary
hearing.

MR. POWELL: Understood. Thank you, Your Honor.
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1 MR. POWELL: The laches issue, okay.
2 THE COURT: -- 1it's any different from any of the other
3 issues that are going to be --
4 MR. POWELL: Okay.
5 THE COURT: -- determined at the hearing. It's --
6 MR. POWELL: Okay.
7 THE COURT: It's just one of the claims that goes to, is
8 she barred from making this change --
9 MR. POWELL: Okay.
10 THE COURT: -- by the doctrine of laches.
11 MR. POWELL: Okay.
12 THE COURT: I mean, it's now --
13 MR. POWELL: I understand.
14 THE COURT: -- I think it's something that's part of our
15 jFebruary trial.
lo MR. POWELL: Okay, okay.
17 THE COURT: So -~
18 MR. POWELL: Understood.
19 THE COURT: -- when I say I'm not going to grant it today
20 1it's not that I'm saying you =--
21 MR. POWELL: Sure.
22 THE COURT: -- aren't entitled to pursue it --
23 MR. POWELL: Sure.
24 THE COURT: -- as a claim. It's just that I can't grant
25 | preliminary relief. To me this is part of the whole
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Her evidence 1s she's got this Texas estate tax
return showing 65/35.
THE CQURT: OQkay. But they can all come in and testify,
Mr. Powell.
MR. POWELL: Okay.
THE COURT: That's -- I think that's what we said back in

November 1is that this i1s a factual dispute. It's going to

require taking the testimony. And in the meantime money's

being held. It's just cash. It's not some sort of an estate,

or something -- it's being just held. If it's theirs they get

‘the money. If it's not theirs Ms. Ahern gets the money.

"MR. POWELL: Okay.
THE COURT: I'm just not understanding why we can't do .
this in February when -- as was planned originally.
MR. POWELL: It was planned originally =--

THE COURT: What has changed?

MR. POWELL: =-- but i1t was also left that we. could
petition for any other relief because 1t was deemed -- 1t was
deemed essentially -- and Mr. Mugan argued that we didn't

plead enough of the issues. That we only pled for a
declaratory Jjudgment.

THE COURT: Right. Well, I just think that at this point
in time this 1s one of the issues that would be appropriately
determined at the hearing. And I don't think it's any
different --
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1 THE COURT: Oh, vyeah. 1I've got it right here.

2 MR. POWELL: okay.

'3 .THE COURT: Yéah.m W

4 MR. POWELL: This is the assertion in their words. "When

5 |W.N. Connell passed away Marjorie T. Connell as a surviving

6 | trustor and trustee of the trust began payving herself 65

7 | percent of the Upton County Texas o0il right income.

8‘ - THE COURT: Uhfhuh.

9 MR. POWELL: Eleanor consulted an attorney and was
10 advised that'although'Eieaﬁdr was éntitled td all‘of the Upton
11 County Texasoii right income, if she aéserted her-fights to
12“”vaii £hé incéﬁe agéinst Marjé?ie at the timewit Woﬁld in all
13 ylikelihood result in Marjorie disinheriting Eleanor when

14 | Marjorie died.

15 The advice essentially was to take less now so you
16 |Jcould inherit all of Marjorie's estate later. Although

17 | Eleanor knew that she, Eleanor, was entitled to a hundred

18 | percent of the Upton County Texas 0il income. She consented
19 | to Marjorie receiving the 65 percent. The advice of the

20 attorney and Eleanor's love and respect for and appreciation
21 of Marjorie T. Connell as her mother led to her acquiescence.
22 How is this not laches if you sleep on your rights,
23 you don't assert anything different? And I'm not sure how my
24 client could have expected anything different than the status
25 |quo to remain in effect. How did she know?
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MR. MUGAN: I'm not trying to be a smart aleck, Your

Honor. But I'm just asking if the Court wishes to reconsider

its ruling in light of what he said regarding the claim

preclusion.

THE COURT: I appreciate that, Mr. Mugan. And as I said,

you know, he almost talked me into reconsidering 1it. DBut now

that I understand that he's just raising this 1ssue as a
potential claim or theory for determination at the time of
trial then I think that's where we'll leave 1it. We'll
consider all these issues at the trial.

MR. MUGAN: Thank you, Your Honor.

THE COQOURT: Okay, thanks.

[Proceedings Concluded at 9:36 a.m.]
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JOSEPH J. POWELL, ESQ. % L

Nevada Bar No. 008875 CLERK OF THE COURT
THE RUSHFORTH FIRM, LTD.

9505 Hillwood Drive, Suite 100

Las Vegas, Nevada 89134

Tel: (702) 255-4552

Fax: (702) 255-4677

joey(@rushforth.net

Attorneys for Jacqueline M. Montoya

WHITNEY B. WARNICK, ESQ.

Nevada Bar No. 001573

AL BRIGHT, STODDARD, WARNICK & AI BRIGHT
801 South Rancho Drive, Suite D-4

Las Vegas, Nevada 89106

Tel: g 02) 384-7111

Fax: (702) 384-0605
gma(@albrightstoddard.com
Attorneys for Kathryn A. Bouvier

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of CASE NO. P-09-066425
THE W. N. CONNELL AND MARJORIE | DEPT NO. XXVI (26)
T. CONNELL LIVING TRUST, Dated .
May 18, 1972, Date of Hearing: January 14, 2015
Time of Hearing: 10:00a.m.

An Inter Vivos Irrevocable Trust.

OPPOSITION TO ELEANOR C. AHERN’S MOTION TO DISMISS
PETITION FOR DECLARATORY JUDGMENT FOR FAILURE TO
STATE A CLAIM UPON WHAIA%I%)RELIEF CAN BE GRANTED:;

)

COUNTERMOTION OF KATHRYN A. BOUVIER AND JACQUELINE M.
MONTOYA FOR SUMMARY JUDGMENT ON PETITION FOR
DECLARATORY JUDGMENT, FOR DAMAGES AND ASSESSMENT OF
PENALTIES, AND FOR OTHER RELIEF

Kathryn A. Bouvier (“Kathryn”) and Jacqueline M. Montoya (“Jacqueline”)
hereby oppose the MOTION TO DISMISS PETITION FOR DECLARATORY
JUDGMENT REGARDING LIMITED INTEREST OF TRUST ASSETS PURSUANT
TO NRS 30.040, NRS 153.031(1)(E), AND NRS 164.033(1)(A) FOR FAILURE TO
STATE A CLAIMUPON WHICHRELIEF CAN BE GRANTED PER NRCP 12(b)(5)

NADOCS\WM-Q\Monteya.J.7242'opposition to Motion to Dismiss and Countermotion for Summary Judgment.cvl.wpd
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(“Eleanor’s Motion”), filed herein on October 9, 2014, by Eleanor C. Ahern
(“Eleanor”); and, they further hereby submit their COUNTERMOTION FOR
SUMMARY JUDGMENT ON PETITION FOR DECLARATORY JUDGMENT, FOR
DAMAGES AND ASSESSMENT OF PENALTIES, AND FOR OTHER RELIEF,
stating as follows:

It is respectfully submitted that once the Court understands the pertinent facts in
this case and applies the law thereto it will be obvious that Eleanor’s Motion is
frivolous and a waste of time and expense to the Court and the parties in this case. On
the other hand, it is further respectfully submitted that the Countermotion of Jacqueline
and Kathryn set forth hereafter has merit and should be granted.

PERTINENT BACKGROUND FACTS

1. This Trust Case was actually commenced by Eleanor in 2009 with an
unopposed Trust Petition (hereinafter referred to as the “2009 Petition™) to obtain a
Court order clarifying to whom subtrust benefits would be paid upon her death. A copy
of Eleanor’s 2009 Petition is attached as Exhibit “D” to Eleanor’s Motion. The Trust
involved was THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING
TRUST, dated May 18, 1972 (hereinafter referred to as “Trust No. 1”). The subtrust
involved in the 2009 Petition was Trust No. 2, created under the provisions of Trust
No. 1.

2. The Trust No. 1 provisions created two sub-trusts upon the death of
original grantor, W. N. Connell, in 1979 (referred to as Trusts Nos. 2 and 3). Income
allocated to Trust No. 2 was payable to Eleanor during her lifetime. Income and assets
of Trust No. 3 belonged to Marjorie T. Connell (hereinafter “Marjorie”), one of the
original trustors creating the Trusts. However, the Trust No. 2 provisions were not
clear as to the designation of the successor beneficiaries entitled to the benefits under
Trust No. 2 upon the death of Eleanor. On the other hand, the provisions for the
designation of successor beneficiaries to the income and assets of Trust No. 3, after the

death of Marjorie, were perfectly clear.
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3. Therefore, Eleanor, following Marjorie’s death, was advised by her former
attorneys handling this Trust matter, and she herself elected, to petition the Court to
make clear that her two daughters, Jacqueline and Kathryn, would inherit her benefits
and the assets under Trust No. 2 upon her death. As the 2009 Petition proceedings will
clearly demonstrate, the 2009 Petition and court action was a totally uncontested matter
dealing only with Trust No. 2. Eleanor was the Petitioner and no other persons
intervened in the proceedings.

4, On September 4, 2009, pursuant to Eleanor’s 2009 Petition, the District
Court took jurisdiction over Trust No. 1 (and the sub-trusts created thereunder),
approved Eleanor’s request for clarification, and ordered that Trust No. 1 and Trust No.
2 be reformed and clarified to provide that upon the death of Eleanor, the income rights
which she had under Trust No. 2 and the assets therein, would pass to her two
daughters, Jacqueline and Kathryn. This was obviously the intent of the original
grantors of Trust No. 1, W. N. Connell and Marjorie T. Connell, as had been asserted
in Eleanor’s 2009 Petition.

5. Pursuant to the provisions of Trust No. 1, Trust No. 2, and Trust No. 3, up
to the time, and at the time, of Eleanor’s initial 2009 Petition in this Trust Case, and the
September 4, 2009 Order entered by the Court clarifying entitlement after Eleanor’s
death, approximately 35% of the income earned by Trust 1, from Texas oil and mineral
properties it owned, was being paid to Eleanor as the beneficiary under Trust No. 2.
The remaining approximate 65% of the income earned by Trust 1 had been paid to
Marjorie as the beneficiary of Trust No. 3 until her death in 2009.

6. After Marjorie’s death and the entry of the Court’s September 4, 2009
Order clarifying to whom the income and assets of Trust No. 2 would devolve after
Eléanor’s death, and for the next four years thereafter, the income of Trust No. 1 was
continued to be paid in the same proportions, with approximately 35% going to Eleanor
as the income beneficiary under Trust No. 2, and the remaining approximate 65%

portion going to Jacqueline and Kathryn as beneficiaries under Trust No. 3. (Marjorie
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designated Jacqueline and Kathryn as the beneficiaries by naming them as the
beneficiaries under her MTC Living Trust, which Trust Marjorie also designated, by
a power of appointment granted her under Trust No. 1, as the beneficiary of her
interests under Trust No. 3.)

7. This consistent allocation of the income continued until approximately
June, 2013, when Eleanor suddenly decided that she should receive all of the income
from Trust No. 1, and she discontinued any payments to Jacqueline and Kathryn.

8. Thus, to reiterate, the division and distribution of income earned by Trust
No. 1 (i.e., 35% to the beneficiary of Trust No. 2 and 65% to the beneficiary of Trust
No. 3) was recognized, approved, and followed by the Trustees of the Trust and all
beneficiaries from the death of original Trustor, W. N. Connell, in 1979, until the
summer of 2013, when Eleanor, as Trustee of Trust No. 1, then decided that while she
was alive, all of the Trust No. 1 income (the shares payable to both Trust No. 2 and
Trust No. 3) should be paid to her. Therefore, she abruptly ceased distributing any of
the Trust No. 1 income to Jacqueline and Kathryn beginning in June, 2013.

9. Eleanor, as Trustee of Trust No. 1, abruptly ceased paying any income
from Trust No. 1 to Jacqueline and Kathryn, as beneficiaries under Trust No. 3, via the
MTC Living Trust, in June, 2013, without filing any petition with the Court for
instructions to clarify whether her position was correct or not. Neither did she discuss
the reasoning or legal basis of her decision with J acqueline or Kathryn. In suddenly
stopping payments to Jacqueline and Kathryn, she went counter to 34 years of history
and precedent in how the income of Trust No. 1 was allocated (i.e. 35% to Trust No.
2, and 65% to Trust No. 3). Eleanor’s conduct left Jacqueline and Kathryn then, in
2013, with no other alternative but to seek Court assistance themselves in restoring to
them their beneficial income rights under Trust No. 3, via their beneficial interests in
the MTC Living Trust.

10.  Asthe Court had already taken jurisdiction over Trust No. 1 with the filing

of Eleanor’s 2009 Petition in this Trust Case, Jacqueline, as Trustee of Marjorie
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Connell’s MTC Living Trust, and on her and Kathryn’s behalf as beneficiaries, filed
herein on September 27, 2013, the PETITION FOR DECLARATORY JUDGMENT
REGARDING LIMITED INTEREST OF TRUST ASSETS PURSUANT TO NRS
30.040, NRS 153.031(1)(E), AND NRS 164.033(1)(A) (hereinafter “current Trust
Petition”). The purpose of this current Trust Petition, which is now pending before the
Court, was to resolve Eleanor’s abrupt cessation of payments of income to Jacqueline
and Kathryn from Trust No. 1 in June, 2013, and restore to them the income they are
entitled to as beneficiaries under Trust No. 3. Jacqueline and Kathryn further believe
that Eleanor’s actions constitute a breach of her fiduciary duties as Trustee of the Trust,
requiring her removal as Trustee and awarding to them the damages they have suffered,
as well as damages for her wrongful conduct. Further, they submit that her belated
claim to all of the Trust income is contrary to the Trust provisions and triggers the right
to have the “no-contest clause” in the Trust applied to cause Eleanor to forfeit all rights
to benefits under the Trust. Lastly, they submit that Eleanor’s wrongful conduct and
the litigation expenses it has caused to Jacqueline and Kathryn also justify the Court
awarding them judgment against Eleanor for the attorney’s fees and costs they have
incurred.

11. The purpose of Eleanor’s initial uncontested 2009 Petition in these
proceedings was simply to have the Court interpret and reform the subtrust (i.e. Trust
No. 2) to clarify to whom the income and assets of Trust No. 2 would be distributed
after Eleanor’s death. At the time of that 2009 Petition, at the time the Order on that
Petition was granted in 2009, and for four years thereafter, there was no dispute
between Eleanor énd Jacqueline and Kathryn as to Trust No. 3's entitlement to 65% of
the income from Trust No. 1. In fact, there had never before then been a dispute as to
this distribution of income (35%/65%) between Trust No. 2 and Trust No. 3 from the
date of W. N. Connell’s death in 1979, until Eleanor’s abrupt cessation of payments to
Jacqueline and Kathryn in June, 2013.

12.  Inaddition to the proceedings commenced with the current Trust Petition,
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and approximately 6 months after the filing of the current Trust Petition to establish
that Jacqueline and Kathryn have the right to 65% of the trust income from Trust No.
1, Eleanor, in 2014, filed a Will Contest in Case No. P-14-080595-E. Eleanor’s
purpose in filing the Will Contest is to try to prove that Marjorie’s 2008 Will is invalid.
If she accomplished that purpose, then it would be her position that the power of
appointment that Marjorie exercised in her Will, appointing to her MTC Living Trust
(and in turn to Jacqueline and Kathryn as beneficiaries under that Trust) all rights and
interests under Trust No. 3 upon her death, is null and void, in which event the benefits
under Trust No. 3 passed to her upon Marjorie’s death.

13.  Thus, Eleanor, in her quest to now claim the right to the income from Trust
No. 3, has made two separate claims. Her first claim asserted in July, 2013 (by
stopping payments to Jacqueline and Kathryn), is under the provisions of Trust No. 1
(and subtrusts thereunder) where she asserts that the trust terms in question require that
she should be paid the income allocated to Trust No. 3, challenging and seeking to
reverse 34 years of trust administration precedent. Her second claim and approach to
claim all the income is with her Will Contest. By invalidating Marjorie’s Will, she
believes Marjorie would then not have successfully exercised her power of
appointment granted to her under Trust No. 3, leaving the devolution of Trust No. 3
benefits to her upon Marjorie’s death, instead of to Marjorie’s MTC Living Trust (and
Jacqueline and Kathryn as beneficiaries under that Trust).

14.  Now, Eleanor has filed Eleanor’s Motion asserting that Jacqueline’s and
Kathryn’s current Trust Petition should be dismissed for failure to state a claim. More
specifically, she asserts that the current Trust Petition is precluded under the legal
theory of “claim preclusion”. Eleanor asserts that when she filed her 2009 initial
Petition in this Trust Case to clarify to whom benefits under Trust No. 2 would devolve
upon her death, Jacqueline and Kathryn had a duty, under the legal theory of claim
preclusion to assert their claim to income under Trust No. 3. By failing to do so in

2009 when Eleanor filed her initial 2009 Petition, Eleanor claims that they have
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forfeited the right to now file an action claiming their right to the income under Trust
No. 3, and challenging Eleanor’s efforts in 2013 to cut off their income rights.
Eleanor’s Motion and assertions therein are preposterous!

15. Obviously, when Eleanor filed her initial uncontested 2009 Petition to
clarify beneficial rights to Trust No. 2 upon her death, Jacqueline and Kathryn had no
“claim” or cause of action to assert with respect to their right to receive the income
under Trust No. 3. They had no “claim” because their right to receive the income was
recognized, and had been recognized by all persons concerned, including Eleanor, since
the death of W. N. Connell in 1979. This right was provided to them under the terms
of Trust No. 1 and Trust No. 3, and Marjorie’s MTC Living Trust. So, it would not
have been possible, when Eleanor filed her initial 2009 Petition, for Jacqueline and
Kathryn to have been aware that four years later, in 2013, Eleanor would suddenly do
an about face and make a claim to the income under Trust No. 3, ignoring the said
Trusts’ terms and 34 years of precedent following such terms.

16.  Priorto Eleanor’s abrupt cessation of payments to Jacqueline and Kathryn
in 2013, Jacqueline and Kathryn had no reason to suspect or predict that Eleanor would
take the highly illogical and unsupportable position that she has the right to the income
from Trust No. 3. Eleanor had not made any such claim to the income for 34 years,
while not only receiving 35% of the income benefits under Trust No. 2, but also while
serving as the Co-Trustee and successor sole Trustee of Trust No. 1, Trust No. 2 and
Trust No. 3, tasked with properly administering and distributing the income thereunder.
Eleanor’s position, in now claiming all of the income, is tantamount to an admission
on her part that she did not exercise her fiduciary duties properly as Trustee of the
Trusts for 34 years. She is contradicting her own decisions and actions over that 34
year period in her current claim to the income allocated to Trust No. 3. Most
importantly, it cannot be disputed that Eleanor’s sudden change in making her claim
to the income in 2013, was not known or predictable by Jacqueline and Kathryn four

years earlier in 2009, so as to create in them a duty to make a claim then to the income,
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or be precluded therefrom under the legal theory of claim preclusion, as illogically
asserted in Eleanor’s Motion.

17.  Jacqueline’s and Kathryn’s claim under their current Trust Petition simply
1S a claim that did not exist in 2009 (since there was no dispute creating a claim at that
time). Their claim, or more appropriately their cause of action, only came into
existence in the summer of 2013, when Eleanor “out of the clear blue” decided to claim
all of the income under Trust No. 3 and cut off their income stream, breaching her
duties as Trustee of the Trust. Thus, it is utterly impossible for Jacqueline’s and
Kathryn’s claim to the income under Trust No. 3, as asserted in their current Trust
Petition, to be barred under the theory of claim preclusion as asserted in Eleanor’s
Motion.

18.  Onthe other hand, Eleanor has now asserted and admitted, since the filing
of the current Trust Petition, that she has believed that she was entitled to all of the
income paid from Trust No. 1 to Trust No. 3 since the death of W. N. Connell in 1979.
She has asserted that an attorney (who is now deceased) so advised her at that time, but
she never took any action or made anyone else involved aware of her belief. Her
excuse for not taking action or revealing her belief regarding her claim to all of this
income prior to June, 2013, is that she allegedly did not want to alienate her mother,
Marjorie, and have her otherwise disinherit her. She has also asserted in these
proceedings (inconsistently) that she wanted to gift the income to Marjorie as a good
will gesture. (This last excuse of course does not explain why she also “gifted” under
this reasoning the income from Trust No. 3 to Jacqueline and Kathryn for four years
after Marjorie’s death until July, 2013.) Nonetheless, the fact Eleanor admits allegedly
recognizing that she was purportedly entitled to all of the income for the last 34 years,
but just did not want to “rock the boat”, raises the issue of whether she, herself, is
precluded from now claiming the right to all of the income from Trust No. 3 under the
legal theory of claim preclusion, providing a legal basis to grant Jacqueline’s and

Kathryn’s Countermotion for Summary Judgment on the claims asserted in their current
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Trust Petition.

19.  Eleanor, though now claiming that she has allegedly known she
purportedly had the right to all of the income for the last 34 years, has not acted
consistently with this alleged belief. First, as a beneficiary and second as a Co-Trustee
or sole Trustee of Trust No. 1 and its subtrusts, she has approved and allowed 65% of
Trust No. 1 income to be paid to the beneficiary of Trust No. 3. This inconsistent
behavior, relied upon by Jacqueline and Kathryn, would also preclude Eleanor from
making a claim to the income from Trust No. 3 under the legal theory of “waiver”.

20.  Jacqueline’s and Kathryn’s defenses to Eleanor’s efforts to now claim the
income from Trust No. 3 are further supported by the fact that when Marjorie died in
2009, Eleanor was provided with a copy of Marjorie’s Will wherein Marjorie had
appointed her interests under Trust No. 3 to her MTC Living Trust (and in turn
thereunder to Jacqueline and Kathryn). Eleanor never raised any objection or challenge
to this Will at that time, or to Marjorie’s said Trust. Rather, Eleanor accepted a
$300,000.00 bequest under the Trust from Marjorie. Further, in her initial 2009
Petition in these Trust proceedings, she indicated her recognition and approval of
Marjorie’s Will and Trust. This conduct further supports granting Jacqueline’s and
Kathryn’s Countermotion for Summary Judgment, based on the assertion of the
defenses of laches and waiver against Eleanor in these proceedings.

21. Innow asserting a right to all of the income from Trust No. 3, and in her
Will Contest challenge, Eleanor has waited until key witnesses who could give clear
and convincing evidence relating to the claims have died. First, obviously, she has
waited until four years after the death of Marjorie before making her claims. The
testimony of Marjorie, one of the original grantors of the Trust, would be very
persuasive in clarifying what she and W. N. Connell intended under the Trust as to the
right to income during the balance of Marjorie’s life.

22.  While we have lost Marjorie’s testimony due to her death in 2009, it

would be highly illogical for Marjorie to have agreed to a Trust agreement wherein all
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the income earned by the Trust No. 1, both that allocated to Trust No. 2 and that
allocated to Trust No. 3, was payable to Eleanor, her and W.N. Connell’s daughter,
with Marjorie receiving no benefit. The Trust Marjorie and W. N. Connell created, was
a typical AB Trust, wherein a portion of the Trust assets went to Marjorie as the
survivor, upon W. N. Connell’s death, distributed under Trust No. 3, and a portion
(income only) would be payable to Eleanor, distributed to her under Trust No. 2. This
fact is admitted by Eleanor in her 2009 verified Petition. Nonetheless, not having
Marjorie’s testimony in these proceedings is highly prejudicial to Jacqueline and
Kathryn, because she would have explained: 1) that she was entitled to receive and had
received the income under Trust No. 3 from and after the death of her husband, W. N.
Connell, 2) that her receipt thereof was exactly what she and W.N. Connell intended,
3) that it was due to the proper allocation of assets and interpretation of the provisions
of Trust No. 1, Trust No. 2, and Trust No. 3, upon her husband’s death and in the filing
of his Federal and Texas Estate Tax Returns, and 4) that such allocation was made by
the attorneys and accountants assisting the Trustee of the Trusts in fulfilling her duties
thereunder.

23.  Second, the attorneys, accountants and other persons who were intimately
involved, following W. N. Connell’s death in 1979, in the allocation of assets between
Trust No. 2 and Trust No. 3 under the provisions of Trust No. 1, are now also deceased.
These professionals were tasked with assisting the Trustee of the Trusts in the proper
filing of W. N. Connell’s Federal Estate Tax Return and his Texas Estate Tax Return,
wherein the allocations of property between Trust No. 2 and Trust No. 3 were made,
in accordance with the provisions of Trust No. 1, Trust No. 2 and Trust No. 3. These
allocations determined the right to income for the beneficiaries of Trust No. 2 and Trust
No. 3. The testimony of these percipient witnesses would be vitally crucial in the
present dispute between Eleanor and Jacqueline and Kathryn. But, Eleanor again has
waited until they are all deceased before making her claim.

24. In addition to witness testimony, documents pertinent to the filing of W.
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N. Connell’s Estate Tax Returns cannot now be located, including the controlling
Federal Estate Tax Return. Eleanor’s delay in making her claim (first asserted in 2013)
has permitted this valuable document to now be misplaced or destroyed. (Eleanor as
Trustee of Trust No. 1 and its subtrusts should have kept a copy of the Return, but now
alleges she has none.) Fortunately, a signed copy of the Texas Estate Tax Return, and
a copy of the closing letter for the Federal Estate Tax Return are still in existence,
corroborating Jacqueline’s and Kathryn’s right to the income under Trust No. 3, and
proving that Eleanor is not entitled to such income. See respective Exhibits “A” (Texas
Estate Tax Return) and “B” (IRS closing letter) attached hereto, which are incorporated
herein by this reference. But, having a copy of the Federal Estate Tax Return would
be very material evidence, which has now been lost over the years while Eleanor sat
on her claim to the income, waiting for all this evidence to be lost.

25. Based upon the foregoing facts, Jacqueline and Kathryn submit:

A.  That Eleanor’s Motion should be denied. The legal theory of claim
preclusion is not relevant with respect to their claims under their current Trust Petition,
first arising in 2013 when Eleanor cut off their income from Trust No. 3. This is
blatantly obvious, and Eleanor’s Motion is frivolous and has caused them unnecessary
legal expense and harassment in this Case.

B.  Further, if any claim in this current Trust proceeding is subject to denial
under the legal theory of claim preclusion, it is Eleanor’s claim (belatedly asserted in
2013) to all of the income under Trust No. 3. She has admitted that she allegedly knew
she had the claim, that a mistake was allegedly made in the allocations between Trust
No. 2 and Trust No. 3 in the filing of W. N. Connell’s Estate Tax Returns, but she
declined to assert it with her initial 2009 Petition in this Trust proceeding.

C.  Eleanor’s claim to all of the Trust income, first asserted in or around June,
2013, 1s pathetically late. It is inconsistent with her conduct during the prior 34 year
period. It 1s asserted after key witnesses and material documentary evidence are no

longer alive or available, thus severely prejudicing and inhibiting Jacqueline and
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Kathryn in their defense of her claim. Therefore, Eleanor’s claim and position in these
proceedings should be denied under the Statute of Limitations, and/or under the
doctrines of laches and waiver as requested hereafter in Jacqueline’s and Kathryn’s
Countermotion for Summary Judgment.

D.  Further, Jacqueline and Kathryn have repeatedly requested Eleanor to
provide them with an accounting of each of the Trusts, as required under Nevada law,
but none has been forthcoming. Eleanor should be penalized for this default and be
required to pay the fees and costs incurred by Jacqueline and Kathryn in having to seek
the Court’s assistance to obtain information regarding the Trust that they are legally
entitled to. Further, given the acrimonious dispute between the parties as to the
entitlement to income, some restraints and safeguards need to be placed to insure that
Jacqueline and Kathryn receive the income in the event they prevail in this matter.
Placing all income withheld from them during the last year and one-half, together with
all accruing income from the Trust (not otherwise paid to them as herein requested) in
a neutral bank account, with no withdrawal allowed without the Court’s order, would
be a proper step to protect Jacqueline and Kathryn’s rights and interests in these
proceedings. Jacqueline and Kathryn also believe Eleanor has breached her Trustee
duties, not only in withholding the Trust income from them without proper cause, but
also in misappropriating their Trust income which she should have been holding
pending the Court’s decision as to entitlement in these proceedings. Eleanor should
be removed as the Trustee of the Trusts due to her improper conduct and obvious
conflict of interest with Jacqueline and Kathryn.

E.  For over one year now, Eleanor has been filing a multitude of frivolous
petitions and motions, a frivolous Will Contest, a frivolous appeal to the Nevada
Supreme, extensive but unnecessary discovery efforts, and other churning actions in
these proceedings and in the Will Contest Case . Her purpose in doing so is obviously
to harass and put financial pressure on Jacqueline and Kathryn to settle this case on

Eleanor’s ridiculously unfair terms. Eleanor has continued to receive income under
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Trust No. 2 during this period. However, Eleanor has withheld the payment of any
income (over $1,500,000.00) owed to Jacqueline and Kathryn, greatly inhibiting them
in not only funding their fees and costs in this litigation, but in meeting their basic
living expenses. While the Court recognized this unfairness and ordered in the May 13,
2014 hearing that Jacqueline and Kathryn could start receiving the Trust No. 3 income,
the Court required that they post a bond first as a condition to receiving the income.
Bonds are practically impossible to obtain nowadays, even with a willingness to pay
a large premium. Thus, Jacqueline and Kathryn have not benefitted from the Court’s
decision from the May 13, 2014 hearing. A resolution of this unfair situation needs to
be made.

Jacqueline and Kathryn request the Court to review again the issue of ordering
the resumption of Trust income payments to them. While they have been deprived of
over $1,500,000.00 during the last year, Eleanor has been receiving for her use and
benefit her 35% share of the Trust income. IfJacqueline and Kathryn’s position in this
litigation prevails, Eleanor will likely owe them considerable damages, including not
only attorneys fees and damages suffered due to Eleanor’s breach of her fiduciary
duties, but also the disgorgement by Eleanor of the $300,000.00 bequest she received
under Marjorie’s MTC Living Trust. Further, under the “no-contest” clause in Trust
No. 1, Eleanor is subject to forfeiture of any further benefits under Trust No. 2 due to
her wrongfully challenging the provisions for distribution.

In addition, it appears that the income allocated to Trust No. 3, which Eleanor
is required to hold and safeguard pending the Court’s decision herein as to entitlement,
has already been wrongfully depleted by Eleanor, based upon the recent account
statement received and information acquired from Eleanor and her counsel. Thus, not
only could she have forfeited her right to further income benefits from the Trust, but
she also appears to have wrongfully spent monies she was required to hold in the
Trust’s account pending the outcome of these proceedings. Based on these facts, she

would not have the ability to repay Jacqueline and Kathryn all that she would owe
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them. There is no security posted by Eleanor to pay these potential damages to
Jacqueline and Kathryn in these proceedings should they prevail. Thus, Jacqueline and
Kathryn are not being treated fairly in the withholding of income from them, while
Eleanor continues to receive income to fund her litigation tactics in these proceedings.

Accordingly, Jacqueline and Kathryn request that either income payments of
their 65% share of trust income resume to them, without their having to post a bond,
or that Eleanor’s 35% share be withheld from her also, pending the Court’s decision
in this Case. Eleanor is the wrongdoer in this Case. She, as a trustee with a fiduciary
duty, in a most cavalier manner, stopped paying Jacqueline and Kathryn their income
shares, without first consulting with them, and most importantly without getting
direction from and approval of the Court. A trustee who wishes to reverse 34 years of
trust administration practice and decisions, and who wants to make a self-serving claim
to all benefits under the Trust, thereby severely damaging other trust beneficiaries,
should be punished for acting without first seeking proper court approval and allowing
the other beneficiaries due process to protect their interests. This malicious and
inexcusable conduct of Eleanor alone justifies allowing a resumption of Trust payments
to Jacqueline and Kathryn, and reimbursement of past payments withheld, pending the
Court’s decision in these proceedings.

LEGAL POINTS AND AUTHORITIES

A.  CLAIM AND ISSUE PRECLUSION

The Nevada Supreme Court in Five Star Capital Corporation v. Ruby, 124 Nev.
1048, 194 P.3d 709 (2008), enunciated the elements and test required to establish the
defenses of claim preclusion and issue preclusion. Asthe Court noted, much confusion
has existed regarding these legal theories, and claim preclusion has often been referred
to as “res judicata”, and issue preclusion as “collateral estoppel”. Eleanor’s Motion
seeks to have Jacqueline’s and Kathryn’s current Petition dismissed under the legal
theory of claim preclusion.

In Five Star Capital Corporation v. Ruby, the Court held that to establish claim
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preclusion it must be shown that:

1. The parties or their privies are the same;

2. The final judgment is valid; and

3. The subsequent action is based on the same claims or any part of them

that were or could have been brought in the first case. Id. at 713.
Applying this test to Eleanor’s Motion assertions clearly establishes that Jacqueline’s
and Kathryn’s claim under their current Petition to 65% of the Trust income, first
arising 1n 2013, is not barred under the doctrine of claim preclusion.

First, the 2009 initial Petition filed by Eleanor did not involve any other parties
disputing the relief she was seeking. There was no contest involved. While Jacqueline
and Kathryn benefitted from the Petition, they could only possibly be considered
“privies” with Eleanor in the matter. There were no privies with a disputing party, as
there was none. Thus, it is questionable that the first element of claim preclusion exists
in applying that theory to the claim of Jacqueline and Kathryn against Fleanor four
years later.

The second element necessary to establish claim preclusion, that of a final
judgment, may appear to be present, but in actuality it is probably not even relevant to
the claim made by Jacqueline and Kathryn in 2013. The only final decision in 2009
said, 1n essence, that Jacqueline and Kathryn would receive Eleanor’s income rights
and all assets of Trust No. 2 upon the death of Eleanor. That decision did not touch on
or effect Trust No. 3 income rights. A reading of the initial verified Petition filed by
Eleanor, attached as Exhibit “D” to Eleanor’s Motion, shows throughout the Petition
that all that was at issue, was the devolution rights to Trust No. 2 upon Eleanor’s death.
Further, while no issues were raised with regard to Trust No. 3 in the Petition,
consistently throughout the Petition, Eleanor as the Petitioner states and confirms her
recognition that Marjorie was the beneficiary of income rights under Trust No. 3, and
that Jacqueline and Kathryn succeeded to Marjorie’s rights as beneficiaries of Trust No.

3 upon Marjorie’s death. Thus, in 2009 there was no dispute regarding Jacqueline’s and
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Kathryn’s claim to the income from Trust No. 3, which they were forced to assert in
2013, after Eleanor cut off their income rights. The only final decision rendered with
the 2009 Petition was that Jacqueline and Kathryn would also be the beneficiaries of
Eleanor’s income and the assets of Trust No. 2 upon Eleanor’s death. Jacqueline’s and
Kathryn’s claim to the income from Trust No. 3 is not at all inconsistent with Eleanor’s
Petition and the Court’s decision in 2009, designating them also as the beneficiaries of
the income and assets under Trust No. 2, upon Eleanor’s death.

The third element is the clear and decisive determinant that Eleanor’s Motion
and assertion of claim preclusion against Jacqueline and Kathryn is frivolous. This
element requires that “the subsequent action is based on the same claims or any part of
them that were or could have been brought in the first case”. Five Star Capital
Corporation v. Ruby, supra, at 713. Obviously, the 2013 claim of Jacqueline and
Kathryn, to have restored to them the income payable to Trust No. 3, from which
Eleanor had cut them off, was not a claim relating to the issues and matters addressed
in Eleanor’s 2009 Petition. Eleanor’s 2009 Petition dealt only with the request to the
Court that Trust No. 1 and Trust No. 2 be reformed and clarified to provide that the
benefits of Trust No. 2 devolve to Jacqueline and Kathryn upon Eleanor’s death. There
was no issue at that time with respect to entitlement to income as the beneficiary of
Trust No. 3.

In addition, it is patently obvious that Jacqueline and Kathryn “could not have
brought” in 2009, with the filing of Eleanor’s Petition, the claim they asserted in 2013
to have income restored to them. Their 2013 claim did not exist in 2009. Eleanor had
not made her belated claim to all of the income from Trust No. 3 until 2013. It would
be utterly imbecilic to assert that Jacqueline and Kathryn had some duty to know or
predict in 2009 that Eleanor would contradict her own conduct as Trustee of Trust No.
1 and its subtrusts and the distribution allocations which had been in place and honored
for 34 years, by claiming a right to all of the income in 2013. In her 2009 Petition,

Eleanor, herself, makes it clear that she did not claim a right to the income from Trust
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No. 3., but recognized that such income belonged to Marjorie while alive, and then to
Jacqueline and Kathryn. Itis mind-boggling for Eleanor to now assert that Jacqueline
and Kathryn had any duty to ask the Court in 2009 to confirm the recognized practice
of distributing Trust No. 3 income to them, when Eleanor, based upon her 2009
Petition, and conduct as the Trustee of Trust No. 1, Trust No. 2, and Trust No. 3 for the
prior 30 years, had always displayed agreement with the income distribution allocation
to and under Trust No. 3.

The Court in Five Star Capital Corporation v. Ruby explained why claim
preclusion is not a viable defense for Eleanor in the current Petition and Trust Case.
The Court noted at page 715 as follows:

“As stated in Restatement (Second) of Judgments section 19, comment a, the purposes
of claim preclusion are ‘based largely on the ground that fairness to the defendant,
and sound judicial administration, require that at some point litigation over the
particular controversy come to an end’ and that such reasonin% may apply ‘even though

the substantive issues have not been tried, especially if the plaintiff has failed to avail

himself of the (g) ortunities to pursue his remedies in the first proceeding . . . .””
(Emphasis adde S)

Clearly, 1t would be extremely unjust and unfair to expect Jacqueline and Kathryn, in
2009, to have had a “crystal ball” with which they could see in the future that Eleanor
would take the action she took in 2013 to cut off their income from the Trust, so as to
require them to have asserted a claim in 2009 to the income (even though there was no
reason then to assert such claim as no one had opposed or challenged their right to the
income for the previous 30 years).

On the other hand, Eleanor may be guilty of conduct requiring the application
of claim preclusion to defeat her claim to all of the Trust income in 2013, and right to
cut off Jacqueline’s and Kathryn’s right to the income. Since Eleanor has readily
admitted she thought she had the claim to all of the income for the last 34 years, she
alone was aware of this percolating (in her mind only) issue, and she alone could have
brought the issue to the Court’s, Jacqueline’s and Kathryn’s attention in 2009, rather
than waiting until 2013. While the issues addressed in her 2009 Petition are quite

different than the issues now pertinent in the current Petition and Trust proceeding, at
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least Eleanor was aware of her claim and could have asserted it with her 2009 Petition,
if that was necessary to avoid claim preclusion. This is why Jacqueline and Kathryn
raised this issue previously in these proceedings.

In the recent case of Williams v. Eighth Judicial District Court of the State of
Nevada, 2014 WL 3732892 (Table) (Nev.), the Nevada Supreme Court rejected the
petitioners assertion of claim preclusion to defeat the subject claim. In that case it was
alleged that Williams’ first action related to a violation of a settlement agreement.
Since the second case involved further alleged violations of the settlement agreement,
the petitioners asserted Williams should have included his second claim in his first
case, and failing to due so was then barred under the theory of claim preclusion. The
Court, however, noted:

“...the claims at issue here are distinct from those in the previous case and could not
have been brought in that matter, rendering petitioners’ preclusion-based argument
without merit (citing their decision in Five Star Capital Corporation v. Ruby

The claims in the Williams case related to the same settlement agreement.
However, the claim in the second case was for a violation of the settlement agreement
that occurred after the time of the first case. Obviously, therefore, the second claim
could not have been brought with the first claim. This situation is comparable to the
claims in the current Petition and Trust case involving Eleanor and Jacqueline and
Kathryn. There was no way that Jacqueline and Kathryn could have known to raise a
claim regarding entitlement to income from Trust No. 3 in 2009 when Eleanor filed her
initial Petition to clarify entitlement to the benefits of Trust No. 2 upon her death. As
in the Williams case, Jacqueline’s and Katherine’s claim did not arise until 2013, four
years after the issues in Eleanor’s 2009 Petition had been resolved and finalized.

In summary of this point, Jacqueline and Kathryn submit that Eleanor’s Motion
to Dismiss their claim to income under Trust No. 3 based upon the theory of claim
preclusion should be denied. Further, since Eleanor’s claim is frivolous and only

asserted to harass Jacqueline and Kathryn and cause them additional unnecessary legal

expense, they should receive an award of attorneys fees and costs against Eleanor
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pursuant to NRS 18.010(2)(b).

B. COUNTERMOTION FOR SUMMARY JUDGMENT BASED UPON
STATUTE OF LIMITATIONS I ACHES, WAIVER, AND CILAIM
PRECLUSION

In considering the granting of a motion for summary judgment, the Court is
required to view the evidence in the light most favorable to the party against whom
summary judgment is sought, and disputed but unresolved factual allegations of that
party must be presumed correct unless clearly proven otherwise. The burden is on the
movant to demonstrate that grounds for summary judgment exist. Pacific Pools
Constr. Co. v. McClain’s Concrete, Inc., 101 Nev. 557, 706 P.2d 849 (1985).
However, in opposing the motion, the party against whom it is sought must present
specific facts rather than general allegations and conclusions to defeat the motion. Bird
v. Casa Royale W., 97 Nev. 67, 624 P.2d 17 (1981). Further, the purpose for NRCP
Rule 56 should be effectuated, when the motion shows no genuine issues of fact
remain. The party filing the motion, as clearly stated in the Rule, should be granted the
judgment, so as not to be required to continue to waste time and expense litigating,
where the opposing party’s position lacks merit. Elizabeth E. V. ADT, 108 Nev. 889,
839 P. 2d 1308 (1992).

Jacqueline and Kathryn respectfully submit that their current Petition should be
summarily granted in that there are no material disputed facts relating to their defenses
and rights under the Statute of Limitations, laches, waiver, and claim preclusion against
Eleanor for wrongfully cutting off their income and beneficial rights under Trust No.
3. Eleanor’s derelictions and belated behavior in asserting a claim to the income under
Trust No. 3, in light of her inconsistent conduct during the prior 34 years, and the loss
of material evidence due to the passage of time, which causes severe prejudice to
Jacqueline and Kathryn, clearly support the granting of summary judgment to them at
this time.

It should be noted that Eleanor has admitted that she was allegedly informed by
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an attorney after the death of W. N. Connell, over 34 years ago, that she was entitled
to the income payable to the beneficiary of Trust No. 3. This attorney is no longer
practicing in Nevada and is now deceased. The point is that Eleanor admits she was
aware that a mistake had allegedly been made in W.N. Connell’s Federal Estate Tax
Return and the allocation of Trust asset rights between Trust No. 2 and Trust No. 3 in
1979, over 34 years ago. Yet, she did not take any action to make a claim and assert
her purported right to the income payable to Trust No. 3 until 2013. This would
apparently mean that her claim should be barred by the Statute of Limitations, NRS
11.190(3)(d), which bars actions for relief on the ground of mistake unless asserted
within 3 years from “discovery by the aggrieved party of the facts constituting the fraud
or mistake”. If, however, Eleanor’s 2013 claim to the income payable to Trust No. 3
1s not barred by the Statute of Limitations, it certainly should be barred under the
equitable theories of laches, waiver and claim preclusion.

1. Laches- Applying the legal principles of laches to the facts, as stated
above, presents a compelling case for granting summary judgment to Jacqueline and
Kathryn under their current Petition. The Nevada Supreme Court in the landmark case
of Cooney v. Pedroli, 49 Nev. 55,235 P. 637 (1925), enunciated when it is appropriate
to apply the doctrine of laches to defeat a claim. The plaintiff in Cooney sought an
interest in real property 22 years after the defendant claimed the property, delaying
taking any action for that long period of time, notwithstanding the defendant’s claims
to the property were all open and notorious and consistent with absolute ownership.
Also, during the delay, a material witness died preventing the defendant from having
the witness’s testimony to support his case. The Court in considering the defense of
laches held:

“(Df itappears that (the adverse party) ha(s) been deprived of any advantage they
might have had if the claim had been seasonably insisted on, or if they be subjected to
any hardship that might have been avoided by reasonably prompt proceedings, a court
of equity will not inferfere to give relief, but will remain passive (i.e., will apply the

doctrine of laches to defeat the claim).

It is a very material circumstance to be considered in connection with the
lapse of time that death of those who could have explained the transaction has
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intervened before the claim is made.” Id. at 640. (Emphasis added.)

More recently, the Court reaffirmed its decision in Cooney v. Pedroli in the case
of Public Service Commission v. Sierra Pacific Power Company, 103 Nev. 187, 734
P.2d 1245. In this more recent case, the Court noted that Sierra Pacific knowingly
failed to assert its claims for six and one-half years. Having failed to do so, the Court
determined its claims were lost under the doctrine of laches. The Court stated at page
1251 as follows:

“Laches will be invoked when an actual or gresumable change of circumstances

makes it inequitable to %rant relief. (Citation) In Cooney v. Pedroli, 49 Nev. 55, 62-63,
235 P. 637, 640 (1925), we declared that ‘Lw]henever the passage of time has
brought in its train anything that works to the disadvantage of a party and makes
it doubtful if equity can be done, relief will be denied.’
. If .S._ierra had proceeded with diligence to challenge the Commission’s
interpretation of the statute or, at the least, had recognized and acted upon the
Commission’s relaxed approach to its earlier pronouncement, we are confident that
much of the delay and prejudice could have been avoided or minimized.” (Emphasis
1s the Court’s.)

Applying the test enunciated in Cooney v. Pedroli and reaffirmed in Public
Service Commission v. Sierra Pacific Power Company to the present litigation, it is
clear that Eleanor’s blatantly belated claim (made by cutting off income distributions
to Jacqueline and Kathryn), first asserted in 2013, must be dismissed under the doctrine
of laches. Eleanor admits believing she was entitled to all of the income from Trust
No. 3 following the death of W. N. Connell in 1979. She admits she was advised over
30 years ago, by an attorney, that a mistake was purportedly made in the allocation of
the income between the subtrusts. She asserts in her pleadings filed herein that she
refrained from making a claim for two inconsistent reasons. On one hand, she has
stated that she did not make a claim because she was afraid it would upset her mother,
Marjorie, and would cause Marjorie to disinherit her to some extent in Marjorie’s estate
planning. On the other hand, but inconsistently, she asserts she was just being
generous and wanted Marjorie to have 65% of the income during her life as a gift from

Eleanor. In either case, she admits full awareness for over 34 years of her alleged right

to all of the income, and a decision on her part to not reveal her awareness of or assert
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her purported claim with those interested in and benefitted by the Trust. Thus, the first
element for a finding of laches is present, that is, an awareness of a purported right to
a claim which the claimant delays making for an inordinate period of time.

The allocation of income from Trust No. 1 between Trust No. 2 and Trust No.
3, was made according to the terms of Trust No. 1. It involved the filing in 1979,
following W. N. Connell’s death, of Federal and Texas State Inheritance Tax Returns
wherein the maximum marital deduction was claimed through allocating an
approximate 65% of the Texas oil properties to Marjorie. This fact is confirmed in
Eleanor’s own initial verified Petition filed in 2009, attached as Exhibit “D” to her
Motion, as noted in Paragraph 15, on pages 3 and 4 thereof. This allocation was made
pursuant to the terms of Trust No. 1, as noted in said Petition. This then set the basis
and pattern for dividing thereafter the income received by Trust No. 1 between the two
sub-trusts as required by Trust No. 1. All of the attorneys and accountants who could
give testimony as to their calculations in making the allocation between Trust No. 2
and Trust No. 3 are now deceased. Further, no copy of the Federal Estate Tax Return
can now be located. And, lastly, and of most importance, Marjorie, one of the two
grantors establishing Trust No. 1 and its provisions for allocating its assets, is now
deceased. The loss of all this documentary evidence and witness testimony greatly
prejudices Jacqueline and Kathryn and inhibits the Court in now adjudicating the
issues. Thus, the second and final element for a finding of laches is established, that
is, prejudice to those opposing the claim.

While the history and precedent set for nearly 34 years, where the income has
been allocated between Trust No. 2 and Trust No. 3, provides compelling proof that
Eleanor’s claim to all of the income is invalid, and the Texas Estate Tax Return and
IRS Closing Letter provide further compelling proof thereof, Eleanor’s delay in making
her claim to all of the income until 2013, after all the percipient witnesses are deceased,
and the Federal Estate Tax Return cannot be located, causes severe prejudice to

Jacqueline and Kathryn in conclusively establishing their continuing right to 65% of
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Trust No. 1 income. For all of these reasons, Jacqueline and Kathryn submit valid
grounds exist under the doctrine of laches to deny and dismiss Eleanor’s opposition to
their current Petition and grant them summary judgment thereunder, determining that
they are entitled to the all of the 65% share of Trust No. 1 income payable to Trust No.
3. It is hard to imagine or conceive of a more appropriate situation for applying the
doctrine of laches, precluding Eleanor from now challenging their right to the income.

2. Waiver- The doctrine of waiver is similar in some respects to the doctrine
of laches. If Eleanor’s late action in challenging Jacqueline’s and Kathryn’s right to
the 65% share of Trust No. 1 income paid to Trust No. 3 is not defeated under the
doctrine of laches, it should nonetheless fail under the doctrine of waiver. “Waiver
requires ‘an existing right, a knowledge of its existence, and an actual intention to
relinquish it, or conduct so inconsistent with the intent to enforce the right as to induce
a reasonable belief that is has been relinquished.”” McKeeman v. General American
Life Insurance Company, 111 Nev. 1042, 899 P.2d 1124, 1128 (1995). Certainly,
Eleanor’s conduct in delaying her challenge to the alleged income right under Trust No.
3 and her other inconsistent actions over the years, show a waiver of her rights to
challenge Jacqueline’s and Kathryn’s right to the income at this time.

It must be remembered that Eleanor was not a passive, uninvolved party in the
administration of Trust No. 1, Trust No. 2 and Trust No. 3 during the last 34+ years.
She has not only been a beneficiary of Trust income under Trust No. 2, she has also
served as the Trustee of these Trusts during this period of time and to the present day.
In 2009, when Eleanor was preparing to file her initial 2009 Petition in these
proceedings, Jacqueline had full time employment earning $120,000.00 a year.
Because of her receipt of the bequest from Marjorie’s MTC Living Trust granting to
her a portion of the income from Trust No. 3, Jacqueline was then considering
resigning from her employment to be a stay-at-home mother for the benefit of her
children. She discussed her considerations with Eleanor, asking if Eleanor thought that

the income Jacqueline would receive from Trust No. 3 would thereafter be adequate
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and secure enough for her to give-up her employment. Eleanor assured Jacqueline that
it would and, influenced by Eleanor’s assurances, Jacqueline decided to leave her
lucrative employment position. See Affidavit of Jacqueline Montoya, attached hereto
as Exhibit “C” and incorporated herein by this reference, confirming these facts. Thus,
Eleanor’s sudden about face in claiming the income she said would be payable to
Jacqueline causes Jacqueline severe prejudice, threatening her and her family’s
financial well-being. Kathryn too has made financial decisions based upon reliance of
her right to income under Trust No. 3. The loss of such income would obviously also
affect her and her family’s well-being. See Affidavit of Kathryn Bouvier attached
hereto as Exhibit “D” and incorporated herein by this reference.

It should further be noted that Eleanor was provided with a copy of Marjorie’s
Will immediately after Marjorie’s death in 2009. She was notified of Marjorie’s
exercise of her Power of Appointment under the Will, leaving Marjorie’s rights and
benefits under Trust No. 3 to Marjorie’s MTC Living Trust, and in turn to Jacqueline
and Kathryn as beneficiaries under the MTC Living Trust. See Affidavit of David
Straus, Esq. executed on April 9, 2014, which is attached hereto as Exhibit “E” and
incorporated by this reference. Further, in filing her initial 2009 Petition in this Trust
Case, Eleanor admitted in a footnote on page 4 the following:
“MARJORIE exercised this power of appointment prior to her death as indicated in
Article Four of the Last Will and Testament of MARJORIE, dated January 7, 2008. A
copy of MARJORIE's Last Will and Testament is attached hereto as Exhibit "'5." The
beneficiary of the exercise of the power of appointment was the MTC Living Trust,
which contains provisions for the benefit of thePPetitioner's issue.” (Emphasis added.)
Notwithstanding she was fully aware of these facts, Eleanor declined to challenge
Marjorie’s Will and Trust and readily accepted, herself, a substantial bequest from the
MTC Living Trust of $300,000.00.

To reiterate, shortly following Marjorie’s death in 2009, Eleanor was aware of
her Will, and aware of its effect in exercising a Power of Appointment giving, in

essence, Marjorie’s interest in Trust No. 3 to Jacqueline and Kathryn. Further, Eleanor

accepted a $300,000 bequest which relied upon the effectiveness of documents
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Marjorie executed on September 7, 2008, including her Will and the Amendment to her
MTC Living Trust, which gave Jacqueline and Kathryn the right to the benefits under
Trust No. 3. And lastly, in 2009, when Eleanor filed her initial Petition, Eleanor, under
oath, asserted that she recognized that she did not have the right to any of the income
from Trust No. 3.

All of these facts show clearly that Eleanor was fully aware that Jacqueline and
Kathryn were entitled to the 65% share of Trust No. 1 income payable to Trust No. 3,
and all of Eleanor’s conduct and actions prior to July, 2013 were consistent with this
income distribution. Thus, under the elements for a finding of waiver, as quoted above
in McKeeman v. General American Life Insurance Company, Eleanor clearly waived
her right to assert in 2013 any claim to the income from Trust No. 3. All of this history,
conduct of Fleanor, and prejudice caused to Jacqueline and Kathryn by Eleanor’s
inconsistent and abrupt change of position in 2013, claiming then the income from
Trust No. 3 after never having asserted such a claim for over 34 years, provides a clear
legal basis to deny Eleanor’s claim and grant Jacqueline’s and Kathryn’s
Countermotion for Summary Judgment.

If this Trust Case were to proceed to trial, Jacqueline and Kathryn are very
confident that the Court would rule in their favor on the merits of the dispute. While
no copy of the Federal Estate Tax Return can be found evidencing the proper allocation
of income earned by Trust No. 1 between Trust No. 2 and Trust No. 3, a copy of the
Texas Estate Tax Return filed for the Estate of W.N. Connell has been located. The
Texas Return states that it relied upon the division of assets and income set forth in the
Federal Estate Tax Return. Specifically, page 4 of the Texas Return, titled as
“Schedule C”, reflects that a Form 706, the Federal Estate Tax Return, was previously
filed and there is a statement on the form which provides as follows:

The following information should be furnished from Form 706, U.S. Estate Tax

ggfﬁ% ﬁledg or to be filed on beha[} of this estate with the Internal Revenue

We also have the IRS Closing Letter for the Federal Estate Tax Return providing
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information corroborating the Texas Estate Tax Return allocations with the Federal
Estate Tax Return. See Exhibit “A” (Texas Estate Tax Return) and Exhibit “B” (IRS
Closing Letter) which are attached hereto and incorporated herein by this reference.
One can thus clearly understand and recognize that the allocation of assets between
Trust No. 2 and Trust No. 3 upon the death of W. N. Connell, resulting in the income
rights of Eleanor and Marjorie from Trust No. 1 thereafter, was properly made.

The allocation of benefits between Trust No. 2 and Trust No. 3, relied upon the
obtaining of the maximum marital deduction for W. N. Connell’s taxable estate. The
expert witness Jacqueline and Kathryn have engaged to review the matter, Daniel T.
Gerety, CPA, has explained with extensive detail and thorough explanation how the
calculations were made in 1980 and has concluded that the allocations between the two
sub-trusts were properly arrived at after the death of W.N. Connell. See copy of the
Expert Report of Daniel T. Gerety, CPA, dated September 27, 2014, which is attached
hereto as Exhibit “D” and hereby incorporated by this reference. Thus, all family
members thereafter, up until Eleanor’s unexplainable abrupt change of course in the
summer of 2013, recognized the 35%-65% asset and income allocation required under
the Trust.

However, the cost of this litigation is very damaging to Jacqueline and Kathryn.
Where legal grounds exist to now resolve the litigation without the expense of a trial,
relief should be granted. Eleanor’s belated claim now to 100% of the income earned
by Trust No. 1 should be denied, even without considering the possible merits of her
claim, on the legal theories of laches and waiver. Jacqueline and Kathryn have
previously indicated to the District Court that they feel Eleanor’s claims and position
in this case should be denied based upon laches and waiver. However, the District
Court determined that before it would rule on this issue, and other Motions filed in the
Trust Case proceedings, it would be time and cost efficient to first resolve the parties’
claims in Case No. P-14-080595-E , the Will-Contest Case, also pending before the
Court. Eleanor requested that the District Court postpone any further decisions in the
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Trust Case, pending its decision in the subsequently filed Will-Contest Case.
Nonetheless, now that Eleanor has chosen to bring the merits of the current Petition and
Trust Case back on before the Court, it would be proper and fair to Jacqueline and
Kathryn, that the Court hear and resolve their Countermotion for Summary Judgment.

3. Right to Accounting and Verification of Funds- NRS 165.141 requires a

Trustee to provide an accounting to a beneficiary upon demand within 60 days
thereafter. Jacqueline and Kathryn, through their counsel, have repeatedly requested
an accounting from Eleanor during the last six months. None has been received. This
is particularly troublesome in that Eleanor should be holding back over $1,500,000.00
in Trust income belonging to Jacqueline and Kathryn. Further, Eleanor has been acting
unstable for over one year in disappearing, moving around, and being under the
influence of others, whom Jacqueline and Kathryn believe have improper motives in
influencing Eleanor’s conduct. While patiently waiting to receive an accounting,
Jacqueline and Kathryn have also asked simply for bank statements verifying the
amount of funds in the Trust’s account under Eleanor’s control, and the receipts and
distributions from the account.

Finally, at the Supreme Court Mediation-Settlement Conference held on October
14, 2014, Jacqueline and Kathryn were presented with a letter from an accountant
verifying what funds were allegedly in the Trust account. However, this verification
is very troubling in that it appears several hundred thousand dollars are missing from
the funds (income allocated to Trust No. 3) which Eleanor should be holding secure for
them in the account. In addition, this alleged verification still does not meet the legal
obligations Eleanor has defaulted on in providing an accounting.

NRS 165.200 provides:
“When a trustee fails to perform any of the duties imposed upon the trustee by this
chapter the trustee may be removed, the trustee’s compensation may be reduced or
forflgited, or other civil penalty inflicted, in the discretion of the court.”

Jacqueline and Kathryn submit that an appropriate penalty for Eleanor’s failure to

provide the accounting is to require her to pay and reimburse to Jacqueline and Kathryn
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$5,000.00 for attorney’s fees and costs incurred in seeking the accounting, in this

Countermotion, and as a penalty for Eleanor’s wrongful conduct. Further, Eleanor’s

accounting dereliction adds to the grounds already existing due to her breach of duty

to distribute Trust funds, and she should be removed as the Trustee of Trust No. 1,

Trust No. 2, and Trust No. 3.

C. COUNTERMOTIONFOR DAMAGES AND ASSESSMENT OF PENALTIES
AND OTHER RELIEF AGAINST ELEANOR

Trust No. 1 contains a “no contest” clause which requires that a beneficiary
forfeit his or her entitlements if he or she violates the clause by wrongfully litigating
the Trust distribution provisions and rights thereunder. The “no contest” clause found
in Article Tenth of the Trust provides for the following:

NON-CONTEST PROVISION. The Grantors specifically desire that these trusts

created herein be administered and distributed without litigation or dispute of
any kind. If any beneficiary of these trusts or any other person, whether
stranger, relatives or heirs, or any legatees or devisees under the Last Will and
Testament of the Grantors or the successors in interest of any such Cgersons,

including any person who may be entitled to receive any portion of the Grantors
estates under the intestate laws of the State of Nevada, seek or establish to assert
any claim to the assets of these trusts established herein, or attack, oppose or
seek to set aside the administration and distribution of the said trusts, or to have
the same declared null and void or diminished, or to defeat or change any éaart
of the provisions of the trust established herein, then in any and all of the above
mentioned cases and events, such person or persons shall receive One Dollar
($1.00) and no more in lieu of any interest in the assets of the trusts.

!

A similar “no contest” clause is found in Marjorie’s Will and her MTC Living Trust.

By her actions in wrongfully stopping payments to Jacqueline and Kathryn from
Trust No. 1, and claiming all the income for herself, Eleanor has violated the “no
contest” clause in Trust No. 1, and the penalty for such violation should be assessed by
terminating Eleanor’s right to any further income as the beneficiary of Trust No. 2.
Pursuant to NRS 163.00195(1), the enforcement of the “no contest” clause found in
Trust No. 1 is mandatory.

By contesting Jacqueline’s and Kathryn’s right to the income payable to Trust
No. 3, as beneficiaries under Marjorie’s Will and her MTC Living Trust, Eleanor has

violated the “no contest” clauses found in those documents. The penalty for such
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violations is forfeiture of any benefits otherwise paid or payable to Eleanor under these
estate planning documents. As stated above, pursuant to NRS 163.00195(1), the
enforcement of the “no contest” clauses found in Marjorie’s Will and the MTC Living
Trust are mandatory. Eleanor received a $300,000.00 bequest under the MTC Living
Trust provisions and, in the event her Will Contest challenge is denied, she should be
required to disgorge this amount and repay it to the MTC Living Trust.

In addition, as noted above, Eleanor has breached her duties as the Trustee of
Trust No. 1, Trust No. 2, and Trust No. 3, in wrongfully depriving Kathryn and
Jacqueline of the income benefits they are entitled to receive. This breach of her duties
should not only cause her dismissal as the Trustee, but she should also be required to
pay to Kathryn and Jacqueline damages caused by her wrongful conduct. NRS
153.031(3)(b) provides for the following:

If the court grants any relief to the fetitioner, the court may, in its discretion,

order any or all of the following additional relief if the court determines that

such additional relief is appropriate to redress or avoid an injustice:

(b) Order the trustee to pay to the petitioner or any other party all
reasonable costs incurreé7 by the party to adjudicate the aﬁa{i)‘s of the
trust pursuant to this section, including, without limitation, reasonable
attorney’s fees. Except as otherwise provided in NRS 165.139, the trustee
may not be held personally liable for the payment of such costs unless the
court determines that the trustee was negligent in the performance of or
breached his or her fiduciary duties.

Lastly, Eleanor has wrongfully caused Kathryn and Jacqueline to incur
substantial attorney’s fees and costs in the Trust and Will Contest litigation in these
proceedings. Her conduct has been frivolous and intended to harass Kathryn and
Jacqueline, and justifies the award of fees and costs to Kathryn and Jacqueline and
against Eleanor under NRS 18.010(b). Further, under NRS 153.031(3)(b), as noted
above, and NRS 137.020(3), Jacqueline and Kathryn, as the parties successful in the

Trust and Will Contest litigation, are entitled to an award of fees and costs against

Eleanor

SUMMARY

Jacqueline and Kathryn request the following relief from the Court at this time:

NADOCS\WM-(iMontoya.J.7242\0ppesition to Motion to Dismiss and Countermotion for Summary Judgment.cvi.wpd Page 2 9 Of 3 2
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A.  That Eleanor’s Motion be denied, and that they receive an award of attorney’s
fees and costs against Eleanor, pursuant to NRS 18.010(2)(b) for having filed her
frivolous and harassing Motion.

B.  That their Countermotion for Summary Judgment be granted for the reasons
submitted above, namely that Eleanor’s claim to a right of the income under Trust No.
3, first asserted by her in 2013 in stopping income payments to Jacqueline and Kathryn,
1s barred, by the Statute of Limitations, the doctrine of laches, the doctrine of waiver,
and/or the doctrine of Claim Preclusion. Under NRCP Rule 56, where no material facts
are subject to dispute and the law applied shows the movant is entitled to judgment,
summary judgment should be granted to avoid further waste of time and expense to the
moving party and the Court. Clearly, this is an appropriate case to grant summary
judgment.

C.  That Eleanor be sanctioned for having failed to provide them with a proper
accounting of the Trust, including awarding fees and costs incurred to them, and further
penalizing Eleanor. It should be ordered all accruing income received by Trust No. 1
for distribution between Trust No. 2 and Trust No. 3, and that presently being held by
Eleanor, other than that which the Court allows to be distributed as requested above,
be placed in a neutral bank account to not be further released without further Court
order. Further, Eleanor should be removed as Trustee of Trust No. 1, Trust No. 2, and
Trust No. 3, as she is not capable or fit to handle this important fiduciary duty.

D.  That the Court reconsider its decision from the May 14, 2014 hearing, and allow
Jacqueline and Kathryn to receive the income payable to Trust No. 3 during these
proceedings without posting a bond, should these proceedings not be resolved within
the next month, just as Eleanor has been entitled to continue receiving her share of the
income. In the alternative. Eleanor should be required to post a bond to cover the
potential damages, fees and costs she would suffer and owe to Jacqueline and Kathryn,
should she not prevail in this case, to secure the payment thereof.

E.  That it be determined that Eleanor has forfeited her rights and benefits under

NADOCS\M-QiMontoya.].7242\0pposition 1o Motion to Dismiss and Countermotion for Summary Judgment.cvl.wpd Page 3 O Of 3 2
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Trust No. 1 and Trust No. 2, by wrongfully claiming all income earned by Trust No.
I and attempting to deprive Kathryn and Jacqueline of their right to income under Trust
No. 3.

F.  In the event that Marjorie’s Will Contest challenge is denied, that it be
determined that Eleanor has forfeited her rights and benefits under Marjorie’s Will and
her MTC Living Trust, and that she be required to disgorge and pay back to the Trust
the $300,000.00 bequest she accepted from the Trust, as a result of her wrongfully
claiming that the Will is invalid.

Dated this 23rd day of December, 2014.

ALBRIGHT, STODDARD, WARNICK &
ALBRIGHT

/s/ Whitney Warnick

WHITNEY B. WARNICK, ESQ.
Nevada Bar No. 001573

801 S. Rancho Drive, Suite D-4
Las Vegas, Nevada 89016
Attorneys for Kathryn Bouvier

By:

008875
‘ Drive, #100
as Vegas, Nevada 89134
Attorneys for Jacqueline M. Montoya
CERTIFICATE OF SERVICE
I hereby certify that I am an employee of THE RUSHFORTH FIRM, LTD. and
that on the X i day of December, 2014, I placed a true and correct copy of the
foregoing OPPOSITION TO ELEANOR C. AHERN’S MOTION TO DISMISS
PETITION FOR DECLARATORY JUDGMENT FOR FAILURE TO STATE A
CLAIM UPON WHICH RELIEF CAN BE GRANTED; AND,
COUNTERMOTION OF KATHRYN A. BOUVIER AND JACQUELINE M.

MONTOYA FOR SUMMARY JUDGMENT ON PETITION FOR

NADOCSM-QMentaya.]. 7242\ eppasition to Motien to Dismiss and Countermotion for Summary Judgment.cvl.wpd Page 3 1 Of 3 2
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DECLARATORY JUDGMENT, FOR DAMAGES AND ASSESSMENT OF
PENALTIES, AND FOR OTHER RELIEF, in the United States Mail, at Las Vegas,
Nevada, enclosed in a sealed envelope with first class postage thereon fully prepaid, and
addressed to the following:

Liane K. Wakayama, Esq.
Candice E. Renka, Esq.
Marquis Aurbach Coffing
10001 Park Run Drive
Las Vegas, Nevada 89145

On the same date, I also served a
ocuments upon all counsel of reg
Court’s electronic filing system.)

¢ and corgect copy of each of the foregoing
electrenically serving the same using the

N

An Emplqye&of The Rushforth Firm, Ttd.

NADOCS\M-Q'Montoya.].7242\opposition to Motion to Dismiss and Countermotion for Summary Judgment.cvl.wpd Page 3 2 Of 3 2
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%‘-w---m Form 2QI0-1.02 08B BULLOCK I C’ o AL
ot WAR QI (Rev.3-78) COMPTROLLER OF PUBLIC ACCOUNTS ‘ Sl
B o STATE OF TEXAS Do not write in abave space

Dete Facoived (Do not write in this space) )
INMERITANCE TAX RETURN - NON-RESIDENT (

[ Decedant’s Name (First, Middle, Maiden, Last) Date of Death ¥ CODE - £ 90100
. DEPOSITCODERR 110
William M. Connell November 24, 1979 AMOUNT
Residence (Domicile} at Time of Death (City and State) Year in which domicile was
established,
)ﬂ Boulder City, Nevada 1936 L
Merital Status: KX Married [) Divorced [ singlo [J Logalty Separeted = [ wWidow/Widower
If Marriad, Date of Macriage: June 2, 1942 Numbor of Chikdren: ON€ Number of Chiidren Surviving: ~ ONé
Did the decedpni, at any time during life, make ahy Did the decedent, whhin threc years immediately prior to tft “YES”, please furnizsh
transfer of property within Texas in which any death, maka any transfer of property within Texas withuu! complete information, - .
benoficial interest was ratained?  [) YES XX NO ' | anadequate and full consideration? [} YES [XKNO
Did the decedent dia testate? 8 ves O n~o Wore letters tostamnontary or of administration Date Granted
tf “YES” attach copy of will. grantad {or this estata?
}F “NO” attach an affidavit of heirship, J ves i3 ~no
To whom oranted? {Designate *"Executor,” “Executrix,” “Administrator,” or “Administratrix’)
NAME DESIGNATION ADDRESS (Street & No., City, State, Zip Cods)
Nams of Court Location of Court
Have anciliary probate proceedings basn applied for County in Texas
znd granted?
[} ves Xl no _
Namsa of ancillary administrator or executor
Address
. y
INHERITANCE TAX DUE g
-
PART | PART (1
Basic inharitance tax (From Schedula B} Fodoral credit for state desth tax {From Schedule C)
$ -00- $ 515.00
TAX DUE (PART | OR PART 11, WHICHEVER IS GREATER)
i} $515.00 -
\ J
('{ declars that this return sod any sccompanying statements ars trus, correct and compleate to the best of my knowledga. | undarstand that this return is )
_subject 1o the fraudulant report provisions of TEX. TAX.-GEN. ANN. art. 1.12 (1959],
Name of Preparer Phone (Arsa Code & No.}| Names of Exscutor, Administrator, Heir at Law Phone {Area Cods & No, )
Darrel Knight Assoc.,Inc.-PC | 915 695-2370 Marjorie Conmnell, Executrix [702 293-5391
Address {Street & No., City, State, Zip Code] Addruss {Stroet & No., City, State, Zip Code)
301 S. Pioneer, #102, Abilene, TX 79605 P O Box 710, Las Vegas, Nevada 89101
sign Prnpm__ef'_.’ . P Date Sig n Exgcutor, ete, Date
JJ‘-""} A Kxf‘ .;r;-u{// *ft”f/‘.z/i” /2S5 | here' Y 22Tk ri4sa dd?vm.-z./( ysa-/4-80
a8 PLEASL WOTL: [/ /0 BETURM TIUST UE SIGNED BY PERSONAL T MRE g:fMTATiVE OF LETATE ANDPLRSON A
PRUFAR'KG RETURN. A_COPY _QF DSCEDENT'S WILL QH AFEIDAVIT OF HEIRSHiP
>_ O RILISY 3E ATTACHED j)
; MAIL TO: BOB BULLOCK
For assistance call Arca Code 512 475-3603 or COMPTROLLER OF PUSLIC ACCOUNTS
TOLL FREE froim anywhere in Texas ol INHERITANCE TAX DIVISION
1.800-252.5555 . 0or 12 CAPITOL STATION
L 52-5555, Ext. 119,12 1 AUSTIN, TEXAS 70774 TRF_000001 y

. L



TR SCHEDULE A

PROPERTY SUBJECT TO TEXAS INHERITANCE TAX

Did the decedent at the time of death own an interest in real estate or minerals located within the State of Texas?
B Yes 0O No If “Yes,” list helow.

Did the decedent at the time of death own an interest in any tangible personal property such as livestock, farm
and ranching equipment, grain in storage, growing crops, all equipment used in connection with the drilling and
producing of subsurface crude oil, gas or other minerals and any other tangibie property having an actual situs
in the State of Texas? O Yes £ No If “’Yes,” list below.

All assets listed below must be clearly described and identified. If valuations are based upon appraisals, copies
ot such appraisals should accompany the return. If a formal appraisal of oil and gas leases and royatties is not
made, a five-year payout based on the last twelve months prior to death will be used in determining the value
of such mineral interest.

\_ | - _/

 ALTERNATE VALUATION

‘An election to have the gross estate of the decedent valued as of the alternate date or dates is made by entering a check mark in
the box set farth below:

The executor elects to have the gross estate of the decedent valued in accordance with values as of a date or dates subsequent
to the decedent’s death as authorized under TEX. TAX.-GEN:ANN. art. 14.11 {Supp. 1976).

. S
(1Tem SUBSEQUENT | Al TERNATE |. VALUEAT )
NO. DESCRIPTION VALUATION VALUE DATE OF DEATH

$ $

1 12,301 acres, pasture land, out of Block 39,

T-5-5, Sections 38,47,48, W%37, Upton County,

Texas. Separate property of decedent. ' 80,535,
2 [Mineral rights, Upton County, Texas, % interest

in Dora Connell Estate. Separate property of

decedent, Valued on a 5-year payout based on

payments received 12 months prior to date of

death. 32,6177.

L TYOTAL (Also enter under Schedule C, Page 4) | $ $113,212. J

Page 2 . {i{ more space is needed, insert additionai sheets of same size) TRF_000002
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Forrm 2Q30-1.02
Page 4

-
1

SCHEDULE C

+

COMPUTATION OF PROPORTIONATE SHARE OF
FEDERAL CREDIT FOR STATE DEATH TAX

(

HAS A FORM 706, U.S. ESTATE TAX RETURN BEEN FILED WITH THE INTERNAL REVENUE SERVICE? B YES [0 NO )

Internal Revenue Service,
F FORM 706 WAS NOT FILED, COMPLETE LINES 1 THROLUGH S AND LINE 12

The following infermation should be furnished from Form 706, U.S. Estate Tax Return, filed or to be filed on behalf of this estate with the

1. Value of property subject to Texas Inheritance Tax.

113,212

2, Total value of all other property:

2.

3. Total gross estate (lines 1 plus 2)-(Same as recapitulation p. 3,
U.S. Estate Tax Return)

180,023

293,235

4, Funeral, administration expenses, debts of decedent, mortgage
and liens {Schedules J & K, U.S. Estate Tax Return)

6. Total value of net estate wherever located.

10,936

- ,.—-"

282,299

6. Other deductions {Total of Schedules L, M, N and O,
U.S. Estate Tax Return)

.

N
I .

7. Total allowable daductions {Line 4 plus line 6)
{Same as Recapitulation, page 3, UJ.S. Estate Tax Return)

S 2

87,624

8. Taxable estate for Federal Estate Tax purposes. {Line 3 minus line 7}
(Same as page one U.S. Estate Tax Return, line 3)

9, Adjustment to compute State Death Tax,

205,611

10. Federal adjusted taxable estate {line 8 minus line 9.

10.

145,611

11. a) Excess of gross estate tax over unified credit,
(from tine 12, page 1, form 706)

11a

18,596

b} Maximum Federal Credit for State Death Tax.
{Computed on Table C, Form 706}

[ )

11b

1,335

c} Allowable Federal Credit for State Death Tax.
({line 11a or 11b, whichever is smaller)

11e
1,335

12, Percentage of Texas gross estate to total gross estate.
{line 7 divided by line 3}

12,
38.61%

13. Portion of Federal Credit for State Death Tax allocated to
the State of Texas. (ling 11¢ multiptied by line 12).
TO BE CARRIED FORWARD TO PAGE 1, PART 1

_ .

13.
515

Page 4
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AA 1793




¢ ,
)
SCHEDULE B-1
William M. Connell Estate ‘
Distribution of Net Estate Wherever Located
Supporting Schedule B-3
Net Taxable Estate Wherever Located $282,299
Distribution to Marjorie Connell:
Las Vegas rental property (Sch. A, Item 3, Form 706) $37,500
‘Stock and bonds (Sch., B, Form 706) 52,218
Cash and First Trust Deeds (Sch. C, Form 706) 74,660
Insurance proceeds (Sch. D, Form 706) - 1,358
Mobil home, furniture and automobiles (Sch. F,
Items 3, 4, 5 and 6, Form 706) 11,250
Marital bequest, 64.493% of 2,301 acres Upton Co.,
Texas land (Sch. A, Item 1, Form 706) 51,940 :
Marital bequest, 64.493% of mineral rights, Upton e
Co., Texas (Sch. A, Item 2, Form 706) 21,074
Distributive share of allowable deductions (10,936) (239,064)
Distribution to Eleanor M, Connell Hartman:
Diamond Shrine Riva (Sch, F, Item 1, Form 706) 2,750
35.507% of 2,301 acres, Upton Co., Texas land :
(Sch. A, Item 1, Form 706) 28,595
35.507% of mwineral rights, Upton Co., Texas
(Sch. A, Item 2, Form 706) 11,603 (42,948)
. Distribution to Robert Hartman:
Gold Diamond Glycene wristwatch (287)
-0-
TRF_000005
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SCHEDULE B-2
William M. Connell Estate

Distribution of Texas Estate
Supporting Schedule B-3

Net Texas Estate . $113,212

Distribution to Marjorie Connell:

Marital bequest, 64.433% of 2,301 acres

Upton County land (Sch. A, Ytem 1) $51,940
Marital bequest, 64.493% of mineral rights, :
Upton County, Texas (Sch. A, Item 2) 21,074 (73,014)

Distribution to Eleanor M. Connell Hartman:

35.507% of 2,301 acres, Upton County land

(Sch. A, XItem 1) 28,595
35.5077% of mineral rights, Upton County,
Texas (Sch. A, Item 2) 11,603 (40,198)
8§ _-0-
(__
TRF_000006
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sy ‘ :\! . j t
‘4w .. Internal Revenue Sere _, ~  Department of the Treasury
T District Director ~ * __ | ik

Date: .- < _ Estate of: .
GCT 30 1981 | | William M. Connell -

) Decedent’s Social Security
‘ , 530-05-6631
’ . Date of Death:
o . November 24, 1979
v e e e ety em T : Person o Contact:
. 3 1 L.. L A N --L.L g AT .
a.::.?.jl}?'["i ﬁr:.'_;--_;*';-:;ﬂt_ S L. Peterson A
1555 C1.0% AVT 7m;;munm
o 1 OCTTY, HV 89005

—-‘q‘.

-

e . Estate Tax Closing letter . - :
(This Is not a bill for tax due) ,_ |

é,-'-l.“-*ﬂ" w8
0 5Tk

£y

For AL 2 g
t"-l

o v e, A
r ; y o o s ..»._' "
Ve 5‘."‘\ Lo bt arird) 1.2 1&-' R
o 2 atag ! S Pt o LA o, et A .
»Wp wemd el o TRETE WY 4y PV R SRR TR T N

e SRRCIRR IS B RRNCY % Na (- e R D L T L

Our computation of the Federal Tax liability for the abave estate is-shown: - :
velow. It does not include any interest that may be oharged. You should keep . Gopy: -
of this letter as a permanent record because your attorney may need it to olose the ™ -
probate proceedings for the estate. This letter is evidence that the Federal tax -~
return for the estate has either been accepted as filed, or has been aoceptgd*yt'aqg'«*
an adjustment that you agreed to. ' ' T ERES e

This is not a formal closing agreement under section 7121 of the Int_qrﬁ};"_l.'-.;‘r' R
Revenue Code. We will not reopen this’ case, however, unless Revenue Procedure :74-5, = -

raproduced on the baok of this letter, applies. . _ . SRR

A Y

If you have any questions, please contactithe person whoge name and telephone =

nuszber are shown above. Thank you for your cooperation. . ' e e

- Sincerely yours,

B Trr TR

. - R .1 N :
. . . . _..'__»_ st . M
-2 > B N

A Dimtriot Director . 2
o Tentative tax . . . . . .« -+ - -$56,596.00

Less: Aggregate gift taxes payable (for gifts made after 12-31-76) . . . . $
Unifiedcredit. . . - « « o o o o 4+« iTe . . o« . «$38,000.00
Credit for State death taxes . . . . . . . - . . . . . . -»$___1315.00
Credit for Federal gift taxes (on gifts priorto1-1-77) . . . . . . . §
Credit for foreign deathtaxes. . . . . . . « « « + + - + = $
Credit fortax on priortransfers . . . . . . - « .« « o + « %

Totnlsubtractiom.........-.................5_18_.,5_1.5_._0_0_
Natostateux...........................s_lﬂ..QBL..OD_

Penalties.ifany..........................s_______._.__

\ ’ ) {over)

P.O. Box 4100, Reno, Nevada 89505 2.78) -
ce: Robert T. Ashworth, P/A . Letter 627(DO) (Rev. 2-78)

) b == e s i - . PR -’!I*"‘—:i-‘-.:!_‘--— e ———— o ...:_.. . ) e _-r_RF_ - 7 : ren “
o Sl neR e VR
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AFFIDAVIT OF JACQUELINE M. MONTOYA IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT

STATE OF NEVADA )
)ss.

COUNTY OF CLARK )

JACQUELINE M. MONTOYA, being first duly sworn testifies as follows:

1. I am an adult, I have personal knowledge of the matters herein stated, and I am competent
to testify to them in a Court of law.

2. I am a daughter of Eleanor Connell Hartman Ahern.

3. I have read the factual assertions made in the foregoing Opposition and Countermotion for
Summary Judgment and I state that they are true and correct to the best of my knowledge and
information.

4, In 2009, after the death of my Grandmother, Marjorie T. Connell, I was advised that under
her Will and MTC Living Trust, I and my sister, Kathryn A. Bouvier, would be the equal
beneficiaries of approximately 65% of the income received by the W.N. Connell and
Marjorie T. Connell Living Trust, Dated May 18, 1972.

5. At the time [ was fully employed working for a prominent employer in Las Vegas, Nevada,
Wynn Las Vegas, as the executive director of weddings, and earning a base salary 0f $92,000
which together with commissions resulted in total yearly compensation of approximately
$120,000.00.

6. At the time, | was also the mother of two minor children, twin boys, and our family relied
upon my employment income and that of my husband for our living needs.

7. With the bequest made to me from the said Trusts, the MTC Living Trust and my contingent

interest in Trust No. 2 of the W.N. Connell and Marjorie T. Connell Living Trust following
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11.

my mother’s passing, I considered resigning from my employment to be able to tend my boys
as a full-time mother.

Before making a decision to resign my employment, I wanted to make sure that the income
derived from the Texas oil rights would be stable and continuing so as not to jeopardize my
family’s financial needs.

I therefore discussed these concerns with my mother, Eleanor. In December of 2009, while
sitting at a table in my home, my mother readily confirmed to me that I had nothing to worry
about regarding the stability and continuation of the income from the Trust as it was being
paid to me. Eleanor looked at me while smiling and said that I should absolutely resign
from my employment and that I should stay home to raise my boys.

In reliance upon my mother’s assurances regarding the Trust income, I discussed the matter
with my husband and we agreed it would be a prudent and beneficial step benefitting our
family and children for me to resign my employment and be able to spend more time with
our children and having more time to spend with them. April 30, 2010 was my last day of
employment with Wynn Las Vegas and I have not been employed since such date.

The cutting off of my Trust income by my mother in approximately June, 2013 has greatly
harmed my family’s financial welfare and made the decision to terminate my employment
one I would most certainly not have made had I known she would attempt to challenge my
right to the income as she did beginning in approximately June, 2013. In addition to the
decision to terminate my employment, I have made decisions regarding the purchase of
assets, the investment of assets, and the payments of debt obligations, which I would
certainly not have made had I known that my mother would attempt to challenge my right

to the income as she did beginning in approximately June, 2013.
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12. " This damage to my family’s financial welfare has caused me a tremendous amount of

emotional stress.

Dated this g/ A day of December, 2014.

I declare under penalty of perjury pursuant to the law of the State of Nevada that the

foregoing statements are true.

AA 1802




EXHIBIT “D”

AA 1803



AFFIDAVIT OF KATHRYN A. BOUVIER IN SUPPORT OF MOTION

FOR SUMMARY JUDGMENT
STATE OF TEXAS )
)ss.
COUNTY OF GALVESTON)

KATHRYN A. BOUVIER, being first duly sworn testifies as follows:

1. I am an adult, I have personal knowledge of the matters herein stated, and I am competent
to testify to them in a Court of law.

2. [ am a daughter of Eleanor Connell Hartman Ahern.

3. I have read the factual assertions made in the foregoing Opposition and Countermotion for
Summary Judgment and I state that they are true and correct to the best of my knowledge and
information.

4, In 2009, after the death of my Grandmother, Marjorie T. Connell, I was advised that under
her Will and MTC Living Trust, I and my sister, Jacqueline M. Montoya, would be the equal
beneficiaries of approximately 65% of the income received by the W.N. Connell and
Marjorie T. Connell Living Trust, Dated May 18, 1972.

5. In the four years following my receipt of the bequest and share of the income from the Trusts,
I'and my husband have made financial decisions based upon the assurances from my mother,
Eleanor, that the Trust income was secure, stable and would be continuing for us well into
the future.

6. In reliance upon my mother’s assurances regarding the Trust income, I have made decisions
regarding the purchase of assets, business affairs, and other matters, which I would certainly
not have made had [ known she would attempt to challenge my right to the income as she did

beginning in approximately June, 2013.
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7. The cutting off of my Trust income by my mother in approximately June, 2013, has greatly
harmed my family’s financial welfare, in addition to causing a tremendous amount of

emotional stress relating to such financial harm.

Dated this ,Z Z-day of December, 2014.

[ declare under penalty of perjury pursuant to the law of the State of Nevada that the

D A A

THRYN A'BOUVIER

foregoing statements are true,
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THE RUSHFORTH FIRM, LTD
Telephone: 702-255-4552 / Fax; 702-255-4677
8505 Hillwood Drive, Suite 100
Las Vegas, Nevada 89134-0514
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AFFIDAVIT OF DAVID A. STRAUS

I, DAVID A. STRAUS, ESQ., being first duly sworn, deposes and says:

I am an attorney licensed in the State of Nevada, the State of California, and the State of
Colorado. I am in good standing in each of these states.

I have been licensed to practice law in the State of Nevada since 1991.

I reside in Clark County, Nevada.

I am employed by and am the sole member of the Law Offices of David A. Straus, LLC.
Marjorie T. Connell (“Marjorie”) was a long time estate planning client of mine.

I prepared the MTC Living Trust for Marjorie, dated December 6, 1995, and the restatement
to the MTC Living Trust, dated January 77, 2008.

As Marjorie’s attorney, I spoke with Marjorie on multiple occasions about the real property
located in Upton County, Texas and the oil, gas, and mineral rights related to such property
(“Texas Property”), all of which was previously deeded to “The W.N. Connell and Marjorie
T. Connell Living Trust” (“Connell Family Trust”) by Mr. Connell, Marjorie’s husband.
Marjorie always represented to me that a portion of the Texas Property had been allocated
to the Survivor’s subtrust under the Connell Family Trust, which was known as Trust No.
3, for which she had been granted a power of appointment over the disposition of.
Areason Marjorie wanted to exercise a new Last Will and Testament in 2008 was her desire
to exercise her power of appointment over Trust No. 3 to ensure that all of the assets that
belonged to Trust No. 3, specifically the interest in the Texas Property, would belong,
following her death, to the MTC Living Trust, which Marjorie decided to restate in its
entirety in 2008.

Following Marjorie’s passing in 2009, I sent a letter dated May 21, 2009, via certified mail,
to Eleanor C. Ahern, in her capacity as Trustee of the Connell Family Trust, to advise her of

the fact that Marjorie had exercised her power of appointment over Trust No. 3 in favor of

AFFIDAVIT OF DAVID A. STRAUS, ESQ.— Page 1
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of the MTC Living Trust. The exercise of the power of appointment over Trust No. 3 was
done in Marjorie’s Will dated January 7, 2008 and as such I provided Eleanor with a
certified copy of the Will.

As to the Texas Property, I had multiple conversations with Jacqueline Montoya
(“Jacqueline”), in her capacity as the Trustee of the MTC Living Trust, and in her capacity
as a beneficiary of such Trust, together with Kathryn Bouvier (“Kathryn”), in her capacity
as a beneficiary of the MTC Living Trust, regarding the need, based on Marjorie’s exercise
of the power of appointment over Trust No. 3 in favor of the MTC Living Trust, to effectuate
a formal change in title to the Texas Property to the MTC Living Trust.

Based upon my recollectiop, 1 believe that Eleanor C. Ahern (“Eleanor”) participated in at
least one of these conferences regarding the need to change title to the Texas Property from
the Connell Family Trust to the MTC Living Trust, as to the portion that had been allocated
to Trust No. 3.

I do not recall during any of these conversations was there any objection by any of those
present that Trust No. 3 had not been allocated a portion of the Texas Property when the
estate tax return for Mr. Connell had been prepared following his death.

Although I'would not have prepared the documents to legally change title of the share of the
Texas Property from the Connell Family Trust to the MTC Living Trust, not being licensed
in the state of Texas, I had offered my services to assist in finding and working with a Texas
attorney who could accomplish this task.

My offer to assist with the transfer of the Texas Property was respectfully declined by
Jacqueline, Kathryn, and Eleanor. I was informed that they were concerned with the fees
and costs to effectuate the formal transfer of the proportional interest in the Texas Property
to the MTC Living Trust and that their plan was to take care of the transfer in the future as

they did not yet want to spend the legal fees necessary to accomplish this task.

AFFIDAVIT OF DAVID A. STRAUS, ESQ.— Page 2

AA 1808




THE RUSHFORTH FIRM, LTD
Telephonae: 702-255-4552 / Fax: 702-255-4677
9505 Hillwood Drive, Suite 100
Las Vegas, Nevada 829134-0514

O 00 ~ O U b W N =

[ T N T N S N o A o T L T o e e O Y S 'y
o ~N1 A o p WD = 0w e N Y R W N = O

16.

20.

SUBSCRIBED AND SWQRN TO OR
AFFIRMED by me on a0L4,

From those meetings in which the Texas Property interest belonging to the MTC Living
Trust was discussed, I was confident that I had adequately done my job of explaining to
them the need to cleanly separate the Texas Property in accordance with the exercise of
Marjorie’s power of appointment and in turn for each of the Connell Family Trust and the
MTC Living Trust to each legally hold title to its proportional interest in the Texas Property.
In my discussions with Eleanor, she did not indicate to me that she felt that the MTC Living
Trust did not have a legal interest in the Texas Property.

At the conclusion of these meetings, in collective sense, it was my impression and
understanding that Jacqueline, Kathryn, and Eleanor had decided that they would forego
the expense of making the legal transfer of the Texas Property and instead were choosing
to divide the income in the same proportional interests belonging to the MTC Living Trust
and Eleanor’s interest in the Connell Family Trust.

It was my hope that they would take my advice, for both legal and tax purposes, and
effectuate the legal transfer of the Texas Property with a Texas attorney.

I am willing and able to testify to all of the statements made herein.

I certify under penalty of perjury that the foregoing is true and correct.

DAVID A. STRAUS, ESQ.

JOSEFINA C. JONES
Notary Public State of Nevada
No. 06-107459-1

, (ﬂ/o CL ONLA My Appt. Exp. June 26, 2014
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6817 S. Eastern Avenue, Suite 101
Las Vegas, Nevada 89119-4684

serety & Associates
: Phone: 702-933-2213

Certified Public Accountants Fax: 702:933-2214
Website: www .geretycpa.com

September 27, 2014

Joseph Powell

The Rushforth Firm, Ltd.

9505 Hillwood Drive, Suite 100
Las Vegas, NV 89134-0514

Re: W.N. Connell and Marjorie T. Connell Living Trust
Dear Mr. Powell:

You have asked that I provide my professional opinion regarding the allocation of assets of the W.N.
Connell and Marjorie T. Connell Living Trust (“Trust”) after the death of William M. Connell
(“William”) and then the death of Marjorie Connell (“Marjorie”).

A copy of my credentials is attached as Exhibit 1. Our fees are based on the time required to review
the facts, write this letter and respond to any questions. Kirstin Lambrecht has assisted me with the
preparation of this letter and the analysis contained herein. Kirstin Lambrecht's billing rate is $335 an
hour and my billing rate is $480 per hour.

This report is based on the facts and information I am aware of today. I reserve the right to modify
this report should other information become available to me.

Summary of Opinion

The Texas Inheritance Tax Return (“Texas Return”) I reviewed reconciles and agrees with the IRS
closing letter I reviewed. I recomputed the maximum marital deduction to be $76,691 based on the
assets reported on the Texas Return. The Texas Return, Schedule C, Line 6 reported $76,688 as other
deductions which represented the marital deduction. The difference of $3 between my calculation of
the maximum marital deduction and what was taken on the Texas Return is assumed to be
rounding.

Per Article Third of the Trust Document, the Trustee was required to fund Trust No. 3 with a
fractional interest in William’s Separate Property with a value equal to the maximum marital
deduction allowed under Federal law at the time of William’s death.

The only assets identified as William's separate property on Schedule A of the Trust Document was
Texas real estate and Texas mineral rights. In calculating the maximum marital deduction I assumed
all other property was community property because William and Marjorie lived in a community
property State for most of their lives and all property transferred to the Trust per Schedule A of the
Trust Document was community property other than the Texas property. In order for the Trustee to
arrive at the same marital deduction as I computed, she must have reported all property as
community property on the estate tax return, other than the Texas property; otherwise the estate tax
return would have reported a different marital deduction than what I computed.

Article Third of the Trust Document states, “In making the computations and allocations of the said
property to Trust No. 3 as herein required, the determination of the character and ownership of the
said property and the value thereof shall be as finally established for federal estate tax purposes.
Based on the assets held by the estate, it would be mathematically impossible to arrive at the tax due
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on the Federal Estate Tax Closing letter without treating all property, except for the Texas Property,
as community property and the Texas property as separate property. Thus, all property, other than
the Texas property, was characterized as community property as finally established for federal estate
tax purposes. Therefore, other than assets which passed outside of the Trust, the only assets that
could be used to fund the $76,688 marital deduction were the Texas property. Also, the marital
deduction required to be funded under the Trust Document is $76,688, as finally established for
federal estate tax purposes.

The Trustee’s funding of the marital deduction with $73,014 of Texas property or a 64.493% fractional
interest of the Texas property to Trust No. 3 was the only option the Trustee had at the time of
funding based on the facts presented to me. There was no other way to fund the marital deduction
based on the terms of the Trust.

Documents Reviewed in Order to Come to My Opinion
In order to prepare this report I was given the following information to review:

e The W.N. Connell and Marjorie T. Connell Living Trust Document (Exhibit 4)

o December 2, 1980 letter from Darrel Knight Associates, Inc. - P.C. which provided a
valuation of land and royalties

e Internal Revenue Service Estate Tax Closing Letter for the William M. Connell Estate dated
October 30, 1981 (Exhibit 5)

* Inheritance Tax Receipt from the Comptroller of Public Accounts State of Texas dated
March 30, 1982 for the Estate of William M. Connell

* Texas Inheritance Tax Return ~ Non-Resident for William M. Connell signed by Marjorie
Connell on December 16, 1980 (Exhibit 6)

* Letter to Daniel T. Gerety dated January 27, 2014 from The Rushforth Firm, Ltd. explaining
the facts of the case

Analysis of Facts and Basis for Expert Opinion

I have been informed that there is a dispute as to the proper allocation of Texas land, oil, gas and
mineral rights (“Texas property”) that are titled in the Trust’s name. The Trust was formed on May
18, 1972 by William and Marjorie (“Grantors”) per the Trust Document. Grantors were Nevada
residents at the time the Trust was established per the Trust Document. The Texas property, which
was William’s separate property, was transferred to the Trust in 1972 (Schedule A of Trust
Document). The Texas property received by the Trust remained William's separate property during
the Grantors’ joint lives per the Trust Document. While both Grantors were living, the Trust was
called Trust No. 1.

William died November 24, 1979 per the Texas Inheritance Tax Return and the IRS Estate Tax
Closing Letter. Per Article Second C. of the Trust Document, upon William’s death Trust No. 1 was
to be divided into two separate trusts, Trust No. 2 and Trust No. 3. Trust No. 2 was designed as a
“credit shelter trust” and Trust No. 3 was designed as a “marital trust”.

Per Article Second C. 2. and 3. and Article Third, Trust No. 3 was to be funded with (a) Marjorie’s
separate property, (b) Marjorie’s one-half (1/2) interest of the community property, (c) Marjorie’s
community property interest in any life insurance on William payable to the Trust, and (d) enough of
a fractional share of William’s separate property to equal the maximum marital deduction allowed
for federal estate tax purposes, reduced by the total of any other amounts allowed under the IRS
Code, as a marital deduction, which are not a part of the Trust estate.
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Per Article Second C. 4., the remaining portion of the Trust not allocated to Trust No. 3 was to be
allocated to Trust No. 2. Per Article Fourth B., all income received by Trust No. 2 from the separate
property of William shall be paid to the Residual Beneficiary. Should any real property located in
Upton County, Texas, as listed on the original Schedule A, form a part of the corpus of Trust No. 2,
the Residual Beneficiary shall be paid an additional payment from the income received from the
Decedent’s half of the community property which forms a part of the corpus of Trust No. 2, equal to
all of the income received by Trust No. 2 from the real property located in Upton County, Texas.
This additional payment will be noncumulative. All other income received by Trust No. 2 will be
paid to Marjorie. Per Article First Eleanor Marguerite Connell Hartman (“Ellie”) is the Residual
Beneficiary referred to above.

Per Article Fifth A., the income of Trust No. 3 should be paid to Marjorie. Per Article Fifth B,
Marjorie had a “General Power of Appointment” of the Principal of Trust No. 3, which gave her the
power to appoint the Principal of Trust No. 3 to anyone she saw fit during her lifetime or at death. I
have been told Marjorie, via her Will, exercised her power of appointment over Trust No. 3 and
allocated it entirely to the MTC Living Trust. I have been told that Marjorie died in 2009 and that
Jacqueline Montoya (“Jacqueline”) and her sister Kathy are the beneficiaries of MTC Living Trust.

I have been told that a copy of William’s Federal Estate Tax Return, Form 706 was unobtainable.
However, I reviewed a copy of the IRS Estate Tax Closing Letter for the estate which shows that the
tentative federal estate tax was $56,596, the unified credit was $38,000, the credit for State death taxes
of $515 and the net federal estate tax was $18,081. I reviewed a Texas inheritance tax receipt for $515
which agrees to the State death tax credit reflected on the IRS Estate Tax Closing Letter. I also
reviewed a signed copy of the Texas Inheritance Tax Return which reconciles to the IRS Estate Tax
Closing Letter and lists all of the assets of the estate.

The Texas return lists the assets includable in William's taxable estate and the values of each asset.
Per Schedule A of the Trust Document, William's only separate property was located in Texas. All
other property transferred to the Trust listed on Schedule A of the Trust Document was shown as
community property. I was told that the Grantors were married for a long period of time and had
lived in a community property State for most of their marriage. Therefore, it is my understanding as
a CPA and estate planning professional that there would be a presumption that all property would
be community property, unless specifically titled otherwise. Under federal tax law, the taxable
property listed on William’s Texas Inheritance Tax Return should include his one-half of the
community property interest and his interest in his separate property. The only Texas property
(separate property) listed on the Texas Inheritance Tax Return was 2,301 acres of Texas pasture land
valued at $80,535 and Texas mineral rights valued at $32,677. The total of William’s separate
property was $113,212. All other property listed would be presumed to be William’s one-half of the
community property.

Per the Trust Document, Article Second C. 3. and Article Third, as summarized previously, only
William’s separate property may be used to fund Trust No. 3 in order for William’'s estate to
maximize the estate tax marital deduction. Article Third specifically states, “the Trustee shall allocate
to Trust No. 3 from the Decedent’s separate property the fractional share of said assets which is equal
to the maximum marital deduction allowed for federal estate tax purposes, reduced by the total of
any other amounts allowed under the Internal Revenue Code as a marital deduction which are not a
part of this Trust estate. In making the computations and allocations of said property to Trust No. 3
as herein required, the determination and the character and ownership of said property and the
value thereof shall be as finally established for federal estate tax purposes.”
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It appears the Trustee followed the terms of the Trust exactly as written when it allocated 64.493% of
the Texas property to Trust No. 3. See Exhibit 2 which shows how the Trust assets should have been
allocated between Trust No. 2 and Trust No. 3. Based on my calculations, the maximum marital
deduction for William’s estate was $76,691 or 67.741% of the separate property (76,691 / 113,212).
Per the Texas return the estate took a $76,688 marital deduction. This is only a $3 variance from my
calculations which is probably rounding. Per the Texas return, only $73,014 (51,940 + 21,074) or
64.493% of the Texas separate property was used to fund the marital deduction. Because the marital
deduction taken on the return agrees with my calculations, the only explanation for the difference in
the amount of separate property used to fund the marital deduction is that $3,674 (76,688 - 73,014) of
assets passed to Marjorie outside of Trust No. 1. This may have been the life insurance of $1,358 plus
possibly a bank account that Marjorie had right of survivorship on.

William's separate property would have been required to be transferred to Trust No. 3 in order to
fully fund the allowable marital deduction. The maximum allowable marital deduction under Code
Sec. 2056(c) in 1979 was the greater of $250,000 or 50% of the taxable estate before the marital
deduction (“Adjusted Gross Estate”). If the estate consisted of community property, the $250,000
amount was reduced by the amount of community property net expenses, debt and losses includable
in the Adjusted Gross Estate. Expenses, debt and losses are required to be allocated pro-rata between
community and non-community property. Thus, the $250,000 limitation was reduced to $76,691
(250,000 - 173,309) see Exhibit 2. When calculating the 50% limitation the Adjusted Gross Estate had
to be reduced by the net community property includable in the estate. Thus, the Adjusted Gross
Estate of $282,299 was reduced to $108,990 (282,299 - 173,309). Therefore, the 50% limitation for
William’s estate was $54,495. The greater two limitations, $76,691 and $54,495, is $76,691, which is
the maximum marital deduction William’s estate was allowed to take. Exhibit 3 is a copy of Code
Sec. 2056(c) prior to the amendment of Code Sec. 2056 in 1981 by P.L. 97-34, Sec. 403(a)(1)(A) and (B)
;which was effective for estates of decedents dying after 12/31/81.

Sincerely,
Gerety & Associates, CPAs

o7 w—

Daniel T. Gerety, CPA
President

Attachments
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DANIEL T. GERETY, CPA

GERETY & ASSOCIATES, CPAS
6817 S. Eastern Ave., Suite 101
Las Vegas, Nevada 89119-4684
Telephone (702) 933-2213
Fax (702) 933-2214
dgerety@geretycpa.com
www.geretycpa.com

Danicl T. Gerety is the Owner and President of Gerety & Associates, CPAs. Dan
specializes in estate and income tax planning for individuals and businesses including
structuring large transactions such as the sale and purchase of a business. Throughout his
career he has worked with many closely held businesses in many industries providing tax
and business planning for them.

Dan started his accounting career with McGladrey & Pullen, LLP in 1982 and became a
tax partner with that firm before he left in 2004 to start his own firm. He was a lead

specialist for McGladrey & Pullen, LLP and RSM McGladrey, Inc. in gift and estate tax
matters along with income taxation of trusts.

A native of Davenport, Iowa, Dan attended St. Ambrose College in Davenport where he
obtained his Bachelor of Arts degree in Accounting and Business Administration.
Among his current professional affiliations, he is a member of the American Institute of
Certified Public Accountants and the Nevada Society of Certified Public Accountants.
He is a past President of the Southern Nevada Estate Planning Council and the Central
Illmois Estate Planning Council. He is a past member of the Nevada Society of Certified
Public Accountants Taxation Committee. He currently sits on the board of the Las Vegas
Chapter of the Nevada CPA Society, the Nevada State College Foundation, where he is
chairman of the Planned Giving Committee, and the Grant a Gift Autism Foundation. As
a CPA, Dan is allowed to practice before the IRS.

Dan is a consultant to a number of other CPA firms and law firms regarding estate and
gift taxation matters, including supporting a number of attorneys as an expert witness in
litigation matters regarding trust accounting issues, executive compensation, investment
and business matters, and divorce work.

The most recent cases Dan has been an expert in are as follows:

e Mashelle Begovich and Mary Sophia Smith v. Mark S. Chase, Trustee of the Milos
Sharkey Begovich Trust. Engaged to review investment and loan activities of Trustee
for reasonableness and conslotation regarding malpractice claim.

e Susan Toma vs James Hansen, Dennis Toma Trust, Estate of Dennis Toma et al, Case
No. A-13-681931-B. Consultation regarding malpractice claim.

e Crivello Loving Trust, Engaged to prepare a trust accounting.
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W.N. Connell and Marjorie T. Connell Living Trust. Engaged on February 4, 2014
as expert to provide opinion on the allocation and funding of sub-trusts.

Lawrence A. Lapenta Family Trust. Prepared a trust accounting for the period
January 6, 2006 through June 30, 2013, prepared letter of opinion, dated September
19, 2013, regarding reasonable trustee fees for this period and prepared letter of
opinion, dated November 23, 2013, regarding reasonable amount to charge for trustee
fees going forward.

Grand Canal Shops II, LLC vs. Riccardo Iavarone. On October 10, 2012 I prepared
an expert opinion report to rebut the expert opinion report of Michael L. Rosten dated
September 27, 2012 regarding whether Riccardo Iavarone’s actions made him the
alter ego of Lanciani of Las Vegas, Inc. Deposition was taken March 26, 2013.

In the Matter of Estate of Harvey Putter and the Harvey Putter Living Trust dated
January 16, 2001. Prepared a Trust Accounting for the Period July 2, 2010 through
April 30, 2012,

Aimee Lynn Alterwitz vs. Daryl Alterwitz, et.al. Prepared report to rebut the Expert
Report of George C. Swarts, CPA regarding actions taken by management of various
closely held real estate developments including the refinancing, mergers, spin-offs
and amendments made to various operating agreements of each of the closely held
entitiecs. Observed testimony of Mr. Swarts during his deposition and during
arbitration. Case settled prior to arbitration ruling.

Testamentary Trust of George A. Steiner Trust, Case No. P41337 consolidated with
P42062. On June 14, 2012 prepared report analyzing the Twenty Third Accounting
for the trust for the year ended December 31, 2011. On August 4, 2011, prepared
expert report to rebut information contained in Objection to Twenty Second
Accounting filed on behalf of Russell Steiner. Report contained analysis of how
trustees’ decisions affected the income beneficiaries financially, an analysis of what
was principal vs. income, and whether the accounting provided to the court was in
accordance with the Nevada Revised Statutes. On September 15, 2011 responded to
rebuttal of my report. On November 1, 2011 wrote expert report on analysis of how
corporate dividends of closely held consolidated group of corporations were classified
on a partnership return. On June 14, 2012 wrote expert report of my analysis of the
Twenty Third Accounting of the G. A. Steiner Trust. On September 26, 2012 wrote a
rebuttal report to the Expert Opinions of Chris Wilcox, Peter K. Ellison and Curtis D.
Trader. On October 27, 2013 wrote report regarding the 23™ and 24™ Annual
Accountings. On January 15, 2014 wrote rebuttal report to the Expert Opinions of
Chris Wilcox, Curtis Trader, David Denis, Ronald Gilson, Craig Aronoff, and D.
Gordon Smith.

Steven L Dahl vs. Ronald Henry, Trustee of the Lloyd L. Dahl Testamentary Trust.
On September 19, 2011 I prepared draft of expert witness report computing damages
incurred by beneficiary from the Trustee’s management of trust assets.

Emil Frei, III vs. Daniel V Goodsell. Clark County District Court. Work entailed
calculation of damages pertaining to a malpractice suit on estate planning matters.
Deposition taken January 28, 2011 and Testimony given in District Court February
22,2011

Trail Gate, LLC and Nikko Capital Corp vs. Lloyd Manning, Kevin Hooks, Trail
Gate Lenders, LLC, Catalyst RX, Bormann Development, Inc, DOES 1-10 and Roe
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Corporations 1-X, Inclusive. Clark County District Court. Work entailed a rebuttal
of other expert and calculation of monies due under development, construction,
management and lease contracts. Deposition taken December 7, 2010.

Reta Leseberg and Mark Leseberg vs. R. Glen Woods, Esq., and Woods Erickson
Whitaker Miles & Mauruice. Clark County District Court. Dan’s work was to rebut
another experts report regarding damages in a conflict of interest suit. His deposition
was taken September 22, 2010 and he assisted attorney in deposition of the other
expert. Testimony given in District Court December 23, 2010.

Eric Nelson v. Lynita Nelson divorce case. Clark County Family Court. Meeting
with attorneys to help with negotiation of property settlement. Dan testified on
October 20, 2010 regarding business and tax risks and values of various ongoing
businesses and investments and whether tax attributes could be transferred in an
divorce. Prepared expert report on March 21, 2011 regarding tax issues of ownership
of LLC holding a Mississippi Casino which rebutted other CPAs report. Prepared
expert report on July 5, 2012 regarding the accounting and separate identity of the
Eric L. Nelson Nevada Trust. Report was used to counter alter-ego claim. Testified
in Family Court on July 18th, July 19th, July 23rd, and August 20, 2012.

Christian Buck and Anne Buck-Fenn, Christian & Anne Buck LLC v. John Hoffman
and Leonard C. Buck. Second Judicial District Court of Nevada in and for the
County of Washoe. This case went to trial. Dan’s report and testimony in court
involved determination of damages due to improper funding and management by the
trustee.

HSK Trust v. Jason Hecker. Clark County Probate Court. Gerety & Associates,
CPAs prepared the trust accounting and Dan testified regarding the mismanagement
of trust assets by the trustee.

Christopher W. Chingros and Arthur S. Chingros v. Carolyn A. Chingros. Clark
County District Court. Dan wrote a report regarding valuation of a limited
partnership distributed and the underfunding of a trust upon death of grantor.
Deposition taken June 30, 2010.

Thomas A. Hantges, USACM Liquidating Trust v. Lucius Blanchard; Lucius
Blanchard Children's Irrevocable Trust and Palomino Partners Limited Partnership.
Michael W. Carmel, Chapter 11 Trustee for the Estate of Thomas A. Hantges v.
Thomas A. Hantges and Trustees of the Hantges Children's Education Trust.
USACM liquidating Trust v. Eagle Ranch, LLC; Eagle Ranch Residential, LLC;
Willowbrook Residential, LLC, etc. United States Bankruptcy Court, District of
Nevada. Expert report covered and reviewed all cash transactions and loans with
USA Commercial Mortgage, accounting of loans and payback of loans between
related entities, analyzed the set up of the Trust, reasonableness of the Trust’s
earnings, investment, profits, cash flow and amortization from loans with USA
Commercial Mortgage and rebuttal of other expert witness' report.

Rowell v. Frontier Logistics, LP. Dan helped determine the value of minority partner
buyout of several LPs and S-Corps. He consulted with Frontier and attorneys to help
arrive at a fair value to offer to buy out a disgruntled partner. He also reviewed many
of the filings to give input on case. Case settled through Arbitration by American
Arbitration Association in Houston, TX.
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* Valeria Saint Clair v. Michael Foresta; dealing with trust and partnership accounting.
Case was settled out of court.

e Thomas G. Wiley Trust. Clark County District Court. Dealt with dispute between
co-trustees and preparation of proper trust accounting to determine personal vs. trust
expenses. The accounting Dan prepared was accepted as part of the settlement
agreement.

e Mark Brandenburg, as trustee of the Ghelfi Family Residual Trust v. Daniel E. Rubin,
entailed the taxation of the share of profits in a partnership agreement and the
allocations and taxation of these interests. Dan testified in the arbitration. Dan's
testimony was accepted over the other experts in this case.

e Other cases have included two executive compensation suits. Michael Starr v. MGM
Mirage, United States District Court, District of Nevada. Provided declaration of lost
benefits. Klem Belt v. Health South, had deposition taken in Albuquerque, NM
regarding lost benefits of terminating deferred compensation plan and split-dollar life
insurance agreement. There have been a number of estate and trust accounting
matters and one divorce case in which the attorneys on both sides relied on Dan's
advice to tell them what the tax consequences would be, based on drafts of the
property settlement agreements. Another case that went to arbitration was a lawsuit
against Bank of America. Dan was Bank of America’s expert witness. The case
involved trustee matters and the taxation of life insurance.

Dan has been a Special Master to the Court twice. At one time, he was Co-Special
Master to the Court with Governor Bob Miller and retired Judge Richardson on the
William Perry case in Clark County District Court. He wrote the report that advised the
Judge on what should be done with the money that was confiscated until it could be
determined who the creditors were. The other case dealt with the valuation of a business
and the split up of an estate between its heirs and was held in Clark County Probate
Court. Dan evaluated the business valuations that were prepared, and the opinion of
another accounting firm that was an expert on the case, and then advised the Judge on
how to proceed.

Dan has spoken to numerous groups over the years including twice for the Illinois CPA
Society’s Real Estate Conference regarding asset protection and how real estate
investments should be held. He has also spoken to the Southern Nevada CPA Society
regarding estate tax planning. Dan has not authored any articles. Lorman Educational
Services may have published one of the presentations that he co-wrote and presented
titled Estate Planning in Nevada. Dan wrote the section titled Estate, Gift and GST Tax
After the 2001 Tax Act. This talk was presented on February 19, 2002. His most recent
presentations have been as follows:

e May 30, 2013, Presented Obama Care Changes Affecting Individuals and
Business to clients and centers of influence.

e February 13, 2013, Presented Top Estate Planning Techniques for the National
Business Institute.

 October 17, 2012, Federal Estate Tax Return, presented to Northern Nevada
Estate Planning Council
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September 13, 2012, Tax Planning for Trust and Estates for the National Business
Institute with Serena Baig, Robert L. Bolick, and Heidi C. Freeman.

March 28, 2012, Part of panel of professionals leading discussion for
Collaborative Succession Planning Workshop for Financial Planning Association
of Nevada.

November 8, 2011, Succession Planning for Law Firms, presented to the Las
Vegas Association of Legal Administrators.

June 6, 2011, Trust Administration: Preventing and Litigating Fiduciary Liability,
Compliant Trust Taxation and Reporting, presented for NBI: National Business
Institute.

April 21, 2011, appeared on KLAV Radio Family Law & Order Show. Spoke on
income tax issues for families and domestic partners.

February 22, 2011, IRS Guidance on Filing Requirements for Domestic Partners,
presented for the Gay & Lesbian Community Center of Southern Nevada.
November 10, 2009, Choice of Entity, Presented to the Las Vegas Association of
Legal Administrators.

January 22, 2009, Deductibility of Fees Paid to Las Ventanas as Medical
Expenses, presented for Las Ventanas, Las Vegas, NV

October 22, 2008, Accounting for Estates And Trusts in Nevada, Presented for
Lorman Educational Service. I covered Income Taxation of Trusts and Estates
and Types of Trusts and Estates.

February 6, 2008, Tax Update including Cover your Assects and Estate Planning
Issues affecting Domestic Partners, presented for Because We aRe Different, Las
Vegas, NV

June 12, 2007, Choice of Entity, presented to Las Vegas Association of Legal
Administrators.

December 1, 2005, Cover Your Assets, Las Vegas, NV

October 27, 2005 Current Year Tax Update, Las Vegas, NV

July 30, 2004, Advanced Estate Planning and Creditor protection Strategics in
Nevada, Presented for Lorman Educational Services with Richard and Steven
Oshins, Las Vegas, NV. I presented on To Disclose or Not to Disclose a Sale to a
Defective Trust on A Gift Tax Return and Postmortem Planning.

June 15, 2004 Income Taxation for Trusts and Estates, Presented for RSM
McGladrey, Inc Annual Tax Conference, Kansas City, MO

February 26, 2004, Choice of Entity, Presented to the Society of Financial Service
Professionals, Las Vegas, NV

July 30, 2003, Estate Planning and Creditor protection Strategies in Nevada for
Lorman Educational Services with Jeffrey Burr, Richard Oshins and Steven
Oshins, Las Vegas, NV. I presented the Charitable Planning section of this
seminar.

July 11, 2002, Cover Your Assets, presented to the CFO Group, Las Vegas, NV
May 22, 2002, Covering Your Assets, presented for Illinois CPA Society &
Foundation 2002 Taxation on Real Estate Workshop, Chicago, IL

May 05, 2002, Covering Your Assets, presented to Radiology Associates of
Nevada, Las Vegas, NV
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February 19, 2002 Estate Planning In Nevada, presented for Lorman Educational
Services with Stephen Nicolatus and Scott Swain, Las Vegas, NV

October 16, 2001, Cover Your Assets, presented for the 28" Annual Illinois CPA
Society & Foundation 2001 Real Estate Conference, Chicago, IL

March 22, 2001, Cover Your Assets, presented to the Green Valley Rotary,
Henderson, NV

February 12, 2001, Cover Your Assets, presented to the Construction Financial
Management Association, Las Vegas, NV

January 30, 2001, Cover Your Assets, presented to the Las Vegas 100, Las Vegas,
NV

September 21, 2000, The Beneficiary controlled Dynasty Trust: Leveraging it
with Installment Sales, GRAT Remainder Sales and Opportunity Shifting
Strategies, Presented to the Nevada Society of CPA's Las Vegas Chapter with
Steven Oshins, Las Vegas, NV

I may have missed some above and I have presented many more times prior to
2000.
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Exhibit 2
William Connell Jr Estate
November 24, 1979

Taxable Estate and Funding of Trust

Assets Reported on Texas Return Plus Funding Allocation
50% of Decedent's Taxable Survivor's 50% Total Total Total
Community Prop.  Separate Prop. Estate of Community Assets Trust 3 Trust 2
Las Vegas rental 37,500 37,500 37,500 75,000 37,500 37,500
Stocks and bonds 52,218 52,218 52,218 104,436 52,218 52,218
Cash 74,660 74,660 74,660 149,320 74,660 74,660
Insurance 1,358 1,358 1,358 2,716 1,358 1,358
Mobile home etc. 11,250 11,250 11,250 22,500 11,250 11,250
2301 Acres Upton Co 80,535 80,535 0 80,535 54,553 25,982
Mineral rights Upton 32,677 32,677 0 32,677 22,135 10,542
Diamond shrine riva 2,750 2,750 2,750 5,500 2,750 2,750
Gold wristwatch 287 287 287 574 287 287
Total 180,023 113,212 293,235 180,023 473,258 256,711 216,547
Allocation of expenses {6,714) {4,222) {10,936) 0 {10,2936)
Taxable estate before marital 173,309 108,590 282,299 256,711 205,611
Marital ded. for TX sep. prop. (73,014)
Marital ded. non-trust assets {2,674)
Taxable estate 205,611
Estate tax on above 56,596
Unified credit (38,000)
State tax credit / Texas Tax due {515) (515)
Balance federal estate tax due 18,081 (18,081)
187,015
Computation of Marital Deduction
Taxable estate before marital 282,299
Exemption amount {147,000)
Marital deduction needed to zero out tax 135,299
Maximum marital deduction allowed under Sec. 2056 250,000
Less community property included in Estate {173,309)
Adjusted maximum marital deduction under Sec. 2056 76,691
Total marital deduction taken on Texas return (76,688)
Variance 3
Bill died 11/24/1979
Exemption in 1979 147,000 18% 70%
1979 table Over rate
0 18%
10,000 20% 1,800.00
20,000 22% 3,800.00
40,000 24% 8,200.00
60,000 26% 13,000.00
80,000 28% 18,200.00
100,000 30% 23,800.00
150,000 32% 38,800.00
250,000 34% 70,800.00
500,000 37% 155,800.00
750,000 39% 248,300.00
1,000,000 41% 345,800.00
1,250,000 43% 448,300.00
1,500,000 45% 555,800.00
2,000,000 49% 780,800.00
2,500,000 53% 1,025,3800.00
3,000,000 57%  1,290,800.00
3,500,000 61% 1,575,800.00
4,000,000 65% 1,880,800.00
4,500,000 69%  2,205,800.00
5,000,000 70%  2,550,800.00
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Exhibit 3
Code Sec. 2056(c) in 1979
Prior to its deletion in 1981, by P.L. 97-34, Sec. 403(a)(1)(A), Code Sec. 2056(c) read as follows:

“(c) Limitation on aggregate of deductions.
“(1) Limitation.

“(A) In general. The aggregate amount of the deductions allowed under this section (computed
without regard to this subsection) shall not exceed the greater of —

“(i) $250,000, or
“(ii) 50 percent of the value of the adjusted gross estate (as defined in paragraph (2)).

“(B) Adjustment for certain gifts to spouse. If a deduction is allowed to the decedent under
section 2523 with respect to any gift made to his spouse after December 31, 1976, the limitation
provided by subparagraph (A) (determined without regard to this subparagraph) shall be
reduced (but not below zero) by the excess (if any) of —

“(i) the aggregate of the deductions allowed to the decedent under section 2523 with respect to
gifts made after December 31, 1976, over

“(ii) the aggregate of the deductions which would have been allowable under section 2523 with
respect to gifts made after December 31, 1976, if the amount deductible under such section with
respect to any gift required to be included in a gift tax return were 50 percent of its value.

For purposes of this subparagraph, a gift which is includible in the gross estate of the donor by
reason of section 2035 shall not be taken into account.

“(C) Community property adjustment. The $250,000 amount set forth in subparagraph (A)(i)
shall be reduced by the excess (if any) of —

“(i) the amount of the subtraction determined under clauses (i), (ii), and (iii) of paragraph (2)(B),
over

“(i1) the excess of the aggregate of the deductions allowed under sections 2053 and 2054 over the
amount taken into account with respect to such deductions under clause (iv) of paragraph

(2)(B).
“(2) Computation of adjusted gross estate.
“(A) General rule. Except as provided in subparagraph (B) of this paragraph, the adjusted gross

estate shall, for purposes of subsection (c)(1), be computed by subtracting from the entire value
of the gross estate the aggregate amount of the deductions allowed by sections 2053 and 2054.
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“(B) Special rule in cases involving community property. If the decedent and his surviving
spouse at any time, held property as community property under the law of any State, or
possession of the United States, or of any foreign country, then the adjusted gross estate shall,
for purposes of subsection (c)(1), be determined by subtracting from the entire value of the
gross estate the sum of —

“(i) the value of property which is at the time of the death of the decedent held as such
community property; and

“(ii) the value of property transferred by the decedent during his life, if at the time of such
transfer the property was held as such community property; and

“(iii) the amount receivable as insurance under policies on the life of the decedent, to the extent
purchased with premiums or other consideration paid out of property held as such community
property; and

“(iv) an amount which bears the same ratio to the aggregate of the deductions allowed under
sections 2053 and 2054 which the value of the property included in the gross estate, diminished
by the amount subtracted under clauses (i), (ii), and (iii) of this subparagraph, bears to the entire
value of the gross estate.

For purposes of clauses (i), (ii), and (iii), community property (except property which is
considered as community property solely by reason of the provisions of subparagraph (C) of
this paragraph) shall be considered as not 'held as such community property' as of any moment
of time, if, in case of the death of the decedent at such moment, such property (and not merely
one-half thereof) would be or would have been includible in determining the value of his gross
estate without regard to the provisions of section 402(b) of the Revenue Act of 1942. The amount
to be subtracted under clauses (i), (ii), or (iii) shall not exceed the value of the interest in the
property described therein which is included in determining the value of the gross estate.

“(C) Community property — conversion into separate property.

“(i) After December 31, 1941. If after December 31, 1941, property held as such community
property (unless considered by reason of subparagraph (B) of this paragraph as not so held)
was by the decedent and the surviving spouse converted, by one transaction or a series of
transactions, into separate property of the decedent and his spouse (including any form of
coownership by them), the separate property so acquired by the decedent and any property
acquired at any time by the decedent in exchange therefor (by one exchange or a series of
exchanges) shall, for the purposes of clauses (i), (ii), and (iii) of subparagraph (B), be considered
as 'held as such community property.' |

“(ii) Limitation. Where the value (at the time of such conversion) of the separate property so
acquired by the decedent exceeded the value (at such time) of the separate property so acquired
by the decedent's spouse, the rule in clause (i) shall be applied only with respect to the same
portion of such separate property of the decedent as the portion which the vatue (as of such
time) of such separate property so acquired by the decedent's spouse is of the value (as of such
time) of the separate property so acquired by the decedent.”
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Exhibit 4 | .

TRUST AGREEMEWNT

("Tihie W. N. Connell and Marjorie T. Connell Living Trust®)

THIS TRUST AGREEMENT, made this ﬁ)‘%ay of Dy ,
v
1972, by ¥W. K, CONNELL and AABRJORIE T. CONNELL, husband and wife,
(hereinafter sometimes referred to as the “Grantors"”, when
reference is made to them in their capaecity as creators cof this
Trust and the transferrors of the principal properties thereof),
and W. ¥. CONNELL and MARJORIE T. CONNELL, of Las Vegas, Hevada,
(hereinafter sométimes referred to as the "Trustee" when referernce
is made to them in their capacity as the Trustee or fiduciary
hereunder), and by this instrumeat revoke the previous revocable
living trust made by us on the lst day of Dec., 1971:
WITNESGSETHEH : |

WHEREAS, the Grantors desire by this Trust Agreerent to
establish a revocable trust for the uses and purposes hereinafter
set foith, to make provision for the care and management of
certain of their present properties and for the ultimate disposi-
tion of the trust properties; -

wWO¥W, THEREFORE, the Grantors hereby give, grant, transfer,
set over and deliver as the original trust estate, IN TRUST, unto
the Trustee, who hereby declare that they have received from the
Grantors all of the property listed on Schedule "A" (which
schedule is attached heretc and made a part of this Trust Agree-
ment), TO HAVE AND TO HOLD THE SAME IN TRUST, and to manage,
invest and reinvest the same and any additions that may from time
to time be made thereto, subiect to the hereinafter provided
trusts arndé the terms aﬁd conditions, powers and agreéments;
relating thereto.

Additional oroperty mav be added to the trust estate, at.
any time and from time to time, by the Grantors, or either of
them, or by any person or persons, by inter vivos act or testa-

mentary transfer, or by insurance contract or trust designation.

(qTh
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The property comprising the original trust estate during
tilte joint lives of the Grantors shall retain its character as their
community property or separate property, as designated on the
attached Schedule "A". Properiy subsequently received by the
Trustee during the joint lives of the Grantors shall be listed
on an appropriate schedule annaxed hersto and shall have the
separate or community character ascribed thereto on such schedule.

FIRST: WNAME AND BENEFICIARIES OF TRUST. The trusts created

hereby shall be for the use and henefit of the Grantors and for
ELEANOR MARGUERITE CONNELL HARTHANW, the daughter of W. N. CONRELL
by a prior marriage, and for her issue as hereinafter provided.
ELEANOR MARGUERITE CONNELL HARTHAN shall hereinafter 59 designated
as the "Residual Beneficiary”. ’
This trust shall be known and identified as the "W. i.
Connell and Marjorie T. Connell Living Trust”, and, for purposes

of convenience, shall hereinafter be referred to as Trust Jo. 1.

SECOHD: TRUST 0. 1. The Trustee shall hold, manage,
- . e

invest and reinvest the trust estate and shall collect the income
thereof and dispose of the net income and principal as follows:-

A, Income. The Trustee shall pay equally to the
Grantors, during their joint lives, all community net incéme
of the trust estate and shall pay to each Grantor all !
separate net income from his or her respective share of the
trust estate. Such income shall be pald to the CGrantors
unless the Trustee receives written notice from the Grantors
that all income shall not be distributed but shall be
accumulated by the Trustes and invested and reinvested as
herein provided.

B. Principal. bDuring the joint lives of tne Grantors,
the Trustee shall pay over and distribute to a Grantor such
part oxr all of the principal of his or her separate property
and his or her share of the community property placed in this
initial trust by that Grantor as he or she shall demand in a
writing directed to the Trustee.

C. Death of Zither Grantcr. Upon the death of the-
Grantor whose death shall first occur, the Trustee shall’
divide the trust estate, including all property received as
a result of the decedent’'s death, as follows:




1. The trust estate and all property received”
as a result of the decedent’'s death shall be diviced
into two parts, each part to be adwinistered as a
separate trust to be xnown respectively as "Trust Ho. 2"
and "Trust No. 3". Refearence hereafter to the
"Decedent" shall refer to either of the Grantors
whose death shall first occur and reference to the
"Survivor"™ shall refer to the other Grantor.

2. The Trustee shall allocate to Trust do. 3
(a) the Survivor's separate property interest in the
trust estate; (b} the Survivor's one-half (1/2) :
interest in the communitv property of the trust estate,
less a proportionate part of all amocunts properly
chargeable against all community property; and (c)
the Survivor's community property interest in any -
policy of insurance on the life of the Decedent owned
by the Grantors as community property and made payable
to Trust No. 1.

3. The Trustee shall allocate to Trust No. 3,
from the Decedent's separate property an amount ass
determined in Artiecle THIRD hereof.

4. The Trustee shall allocate to Trust WHo. 2,
all the remaining protion of the trust estate not
allocated te Trust No. 3, including, but not limited
to, the Decedent's commnunity property interest, if any,
in any life insurance policy on the 11fe of the -
Decedent payable to Trust Wo. 1.

5. In the event that praperty is received by the
Trustee, by inter vivos or testamentary transfer and
directions are contained in the instrument of transfer.
for allocation to or between Trust No. 2 or Trust No. 3,
then the Trustee shall make allocation in accordance -
with such directions, anything to the contrary herein,
notwithstanding.

6. It is the intention of the parties, that
ELEANOR MARGUERITE CONMELL HARTMAN shall be a Co- *
trustee of the Decedent's separate property in trust
in this Trust to the extent the term "Trustee", as-
hereinafter used, shall apply to her.

THIRD: MARITAL DEDRDUCTIQN. The Trustee shall allocate tg,.

Trust No. 3 from the Decedent's separate property the fractional
share of the said assets which is equal to the maximum marital
deduction allowed for federal estate tax purposes, reduced by |
the total of any other amounts allowed under the Internal Revenue
Codz as a Marital Deduction which are not a part of this trust
estate. In making the computaticns and allocations of the saiqd)
property to Trust No. 3 as herein required, the determination

of the character and ownership of the said property and the value

thereof shall be as finally established for federal estate tax




purposes. Thnis distribution is being mzde without regard to
death taxes payable by reason of the Decedent's death, which taxes
shall be paid from Trust No. 2 only.

FOURTH: TRUST NO. 2. The Trustee shall hold, manage, invest

and reinvest the estate of Trust No. 2 and shall collect the-

income thereof and dispose of the net incomz and principal as

follows:

A. Death of Decedent. Upon the death of the Decedent,
the Trustee shall pay from the income or principal of this
trust, the death taxes, probate and legal expenses, and the
expensas of the last illness and funeral of the Decedent,
provided, however, that no funds received by the Trustee
as proceeds from a retirement plan gqualified under the
Internal Revenue Code shall be available for these purposes
unless there are no other assets in the Survivor’s estate,
in which event funds from a qualified plan can be used, but
only to the extent of these actual expenses.

B. Income. All income received by this Trust from
the separate property of the Decedent shall be paid to the
Residual Beneficiary. In the event any of the real property
located in Upton County, Texas, as listed on the original -

" Schedule "A" attached hereto, forms 'a part of the corpus of
this Trust, the Residual Beneficiary shall be paid an
additional payment from the income received from the
Decedent's half of the community property, which forms a
part of the corpus of this Trust, equal to all of the income
received by this Trust from the real property located in
Upton County, Texas. However, the ‘provisions relatlng to
the additional payment, shall be noncumulative, and in any
calendar year in which the income received from the said
community property is not sufficient to make full payment
hereunder, the Trustee is directed to pay only the incopme
which has been received by this Trust during that year, and
not to carry forward any deficiency in payment to the next
calendar year's income.

In the event the Residual Beneficiary predeceases
the Survivor, the Residual Beneficiary's rights to receive
income hereunder shall he paid to or for the benefit
of her living children and the issue of any deceased
child by right of representation; or in the event she
dies without living issue, her incorme rights hereunder
shall become those of the Survivor.

All other income received by this Trust shall be °*
distributed to the Survivor.

All payments as provided in this Section shall bhe
nade at freguent intervals, but at lsast semi-annually.

C. Principal. The Trustee shall pay over and
distribute the principal of the estate of Trust No. 2
as follows:




l. Power to make gifts. The Survivor shall have
the discretionary pover during his or her lifetime
to direct the Trustee to pay over and distribute
trust principal of the separate property in trust
from the Decedent's Trust to or for the benefit of
the Residual Beneficiary or any of her living issue;
such power may be exercised by delivering to the
Trustee a writing duly executed and acknowledged,
wherein he or she specifies the amount of principal
that shovld be paid over and distributed to the
particular issue and in what proportions such:
principal shall be paid over and distributed. It
is the Grantors' intent hereby to convey upon the
Survivor a sprinkling power; said power is limited,
hewever, to appointments made to and among the
Residual Beneficiary or her living issue.

2. Power of invasion. If, in the opinion of
the Trustee, the 1lncome from all sources of which
the Trustee has knowledge shall not be sufficient
to support, maintain, educate and provide for the
Survivor or Residual Beneficiary or any issue of
the Residual Beneficiary in their accustomed manner
of living, or in the event of any emergency be-
falling these said parties, such as illness,
accident -or other distress, the Trustee is authorized
to use and expend such part of the trust principal of
Decedent's separate property in trust, as the
Trustee may deem necessary or desirable to meet such
needs or emergencies. The decision of the Trustee
as to what shall constitute an emergency or the
necessity or desirability of encroachment upon
principal shall be conclusive upon all parties and
the Trustee shall be relieved and exonerated
hereunder if the Trustee acts in good faith in
making such determination.

3. Sale of real property from Decedent's separate

roperty. The Survivor is directed that in the event
any additional money is needed for payment of
funeral, last illness or other costs to settle any
claims made against Decedent's estate, or in the
event that the sale of Decedent’'s separate property
is contemplated at anyv time, only the separate
property of Decedent situated in Las Vegas, Clark
County, Nevada, shall be sold to satisfy this
obligation.

4. Sale of real property. In the event that
any real property which is listed on Schedule “A™:
attached hereto as the Decedent's separate property,
and, is a part of the corpus of Trust No. 2 is sold,
"the Grantors direct the Trustee to distribute the net
proceeds from such sale, less any applicable income
tax due because of such sale, to the Residual
Beneficiary, free of trust. In the event the
Residual Beneficiary is not living at the time of
the said sale, the proceeds therefrom shall remain
in this Trust, and shall be subject to all of the
provisions as herein contained.
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D. Definition of real property. The term "real
property" as used in this Article FOURTH shall not include
the mineral, oil and gas interests in Upton County, Texas,
i1f the same are separately listed on Schedule "A" hereto.

EIFTH: TRUST NO. 3. The Trustee shall hold, manage, invest

and reinvest the estate of Trust No. 3 and shall collect the
income thereof and-dispose of the net income and principal as
follows:
, A. Income. The Trustee shall pay to the Survivor
duriny his or her lifetime all of the net income of
the Survivor's trust estate in convenient, regular

installments, but not less frequently than quarter-—-annually.

B. Powers of appointment over income and principal.

l. During his or her lifetime, the Survivor
shall have the power to appoint all or any part
of the principal and undistributed income, if any,
of the estate of Trust No. 3 to himself or herself,
or to any person or persons. Such power of appoint-
ment shall be exercisable in all events, but only
by the Survivor's submitting to the Trustee written
instructions expressly exercising such power.

2. Upon the death of the Survivor, he or she
shall have the absolute power to appoint the entire
principal and the undistributed income, if any,
of the estate of Trust No. 3, or any part thereof,
to his or her estate or to any person or persons.
Such power of appointment shall be exercised only
by a provision in the Last Will of the Survivor
expressly exercising such power. Unless within
ninety (90) days after the death of the Survivor
the Trustee has actual notice of the existence
of a Will exercising such power, it shall be deemed
for all purposes hereunder that such power was
not exercised.’

C. Revocation and Amendments. The Survivor shall
have the power to revoke, amend or terminate Trust No, 3
herein provided by delivering such amendments or revocation
in writing to the Trustee provided that the Trustee's duties
and liabilities cannot be increased without the Trustee's
consent.

D. Death of Survivor. Upon the death of the Survivor,
the Trustee shall distribute the trust estate in accordance
with and to the extent provided by the Survivor's exercise
of his or her power of appointment.

If and to the extent that the Survivor shall fail to
effectively exercise the foregoing power of appointment, the
principal and undistributed income of Trust No. 3 shall, upon
his or her death, be distributed to the Residual Beneficiary,
or to the heirs of her body if she is not then living.
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SIXTH: SPENDTHRIFT PROVISION, =Zach and every heneficiary

under the Living Trust and the various estates created hereunder

ig hereby restrained from and shall be without right, power or
authority to sell, transfer, assign, pledge, mortgage, hypothecate,
aliepate, anticipate, bequeath or devise, or in any manner affect
or impair his, her or their beneficial right, title, interest,
claim and estate in and to either the income or principal of any
claim created hereunder, or to any part thereof, during the entire
term of said trusts; nor shall the right, title, interést, or
estate of any beneficiary be subject to any right, claim, demand,
lien or judgment of any creditor of any such beneficiary, nor

be subject nor liable to any process of law or eguity, but all

of the income and principal, except as otherwise provided in this
Trust Agreement shall by the Trustee be payable and deliverable

to or for the benefit of only the before named and designated
beneficiaries, at the times hereinbefore set out, and receipt

by such beneficiaries shall relieve the Trustee from responsibility
for such good faith distributions.

SEVENTH: POWERS OF TRUSTEE., To carry out the purposes of

any trust created under this instrument and subject to any limi-
tations stated elsewhere in this Trust Agreement, the Trustee is
vested with the following powers with respect to the trust estate
and any part of it, in addition to thouse powers now or hereafter
conferred by law:
A. To continue to hold any property, including
any shares of the Trustee's own stock and to operate
at the risk of the trust estate any business that the

Trustee receives or acquires under the trust as long
as the Trustee 3deems advisgable.

B. To manage, control, grant options on, sell,
(for cash or on deferred payments), convey, exchange,
partition, divide, improve and repair trust property.

C. To lease trust property for terms within or
beyond the term of the trust and for any purpose, including
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exploration for and removal of gas, oil and other minerals;
and to enter into community oil leases, pooling and uniti-
zation agreements.

P. To borrow money and to encumber or hypothecate
trust praoperty by mortgage, deed of trust, pledge, or
otherwise; to borrow monev on behalf of one trust from
any other trust created hereunder to guarantee any loan
made during the lifetime of the Grarntors.

E. To carry, at the expense of the trust, insurance
of such kinds and in such amounts as the Trustee deens
advisable to protect the trust estate and the Trustee
against any hazard.

F. To commence or defend such litigation with respect
to the trust or any property of the trust estate as the
Trustee may deem advisable at the expense of the trust.

G. To compromise or otherwise adjust any claims
or litigation against or in favor of the trust.

H. To invest and reinvest the trust estate in every
kind of property, real, personal or mixed, and every
kind of investment, specifically including, but not by
way of limitation, corporate obligations of every kind,
stocks, preferred or common, shares of investment trusts,
investment companies, and mutual funds and mortgage partici-
pations, which men of prudence, discretion and intelligence
acguire for their own account, and to invest in any common
trust fund administered by the Trustee and to lend money
of one trust to any other trust created hereunder.

I. With respect to securities held in the trust,
to have all the rights, powers and privileges of an owner,
including, but not by way of limitation, the power to
vote, give proxies and pay assessments; to participate
in voting trusts, pocling agreements, foreclosures, reorgan-
izations, consolidations, mergers, liguidations, sales
and leases and incident to such participation to deposit
securities with and transfer title to any protective
or other committee on such terms as the Trustee may deem
advisable; and to exercise or sgell stock subscriptions
or conversion rights.

J. Except as otherwise specifically provided in
this instrument, the determination of all matters with °
respect to what is principal and income of the trust
estate and the apportionment and allocation of receipts
and expenses thereon shall be governed by the provisions

of the Nevada Principal and Income Law and shall be determined

by the Trustee in the Trustee's discretion; provided,
however, that all capital gain distributions from mutual
funds should be allocated to principal.

K. All of the trust powers set forth in Nevada
Revised Statutes 163.265 to 163.410 inclusive, are hereby
incorporated into this Trust Agreement.




EIGHTH: SPECIAL PROVISIONS.

A. Use of Home. The Trustee shall allow the Survivor
to occupy and use until his or her death the home {or
any interest therein) used by either or both Grantors
as a principal residence at the time of the Decedent's
death. The Trustee shall, at the discretion of the Survivor,
sell such home, and if the Survivor so directs, purchase
and/or build another comparable residence to be used
as a home for the Survivor, and so on from time to time.
The Survivor shall not be required to pay any rent for
the use of such home.

B. Revocation ard amendment.

1. (Bxcept as provided in paragraph 2 of this
clause) :

{(a) This Trust Agreement, and the trusts
evidenced thereby, may be revoked at any time
duaring the joint lives of the Grantors by either
of the Grantors delivering written notice of
revocation to the Trustee and to the other
Grantor.

(b} This Trust Agreement, and the trusts
evidenced thereby, may be amended at any time
and from time to time during the joint lives
of the Grantors by the joint action of both
Grantors delivering such amendment or amendments
in writing to the Trustee provided that the
Trustee's duties and liabilities cannot be
increased without the Trustee's consent.

(c}) From and after the death of the Decedent,
this Trust Agreement may not be revoked, altered
or amended, except as provided in relation to
Trust No. 3.

(d) Upon any revocation of this Trust
Agreement, during the Grantors' joint lives,
the Trustee shall return to each Grantor his
or her half of the community assets and to
each Grantor his or her separate property,
as indicated on Schedule "A",

2. In the event that any insurance on the
life of either Grantor, owned by the other Grantor
as his or her separate property, is payable to
the Trustee or Trustees of any trust hereunder,
then this Trust Agreement and the trusts evidenced
thereby may be amended or revoked, insofar as they
relate to such insurance, only by the Grantor who
is owner of such insurance. fThe insured Grantor
shall have no right to revoke or amend to that
extent. This paragraph shall be construed as limiting
the rights of the insured-Grantor and not as expanding
the rights of the owner-Grantor.

fh s s b S b b Y i Pt ¢ Rt =
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C. Simultaneous Death. If there be no sufficient
evidence that the Grantors died otherwise than simultaneously,
then for purposes of this Trust Agreement, it shall
be conclusively presumed for all purposes of administra-
tion and tax effect of this Trust Agreement that the
Decedent shall be the Husband and the Survivor shall
be the Wife. '

D. Limitation of Trust Powers. Administrative
control and all other powers relating to the various
trust estates created hereunder, shall be exercised
by the Trustee in a fiduciary capacity and solely for
the benefit of the Survivor and the other beneficiaries
as herein provided. Neither the Trustee, the Grantors,
noer any other person, shall be permitted to purchase,
exchange, reacquire or otherwise deal with or dispose
of the principal of any of the various trust estates
or the income therefrom, for less than an adeguate and
full consideration in money or money's worth; nor shall
any person borrow the principal or income ¢f the trust
estates, directly or indirectly, without adequate interest
in any case or without adequate security therefor.

E. Compensation of Trustee. The Trustee or successor
Trustee, as herein provided, shall receive reasonable
compensation for ordinary services performed hereunder.
Reasonable compensation shall be based upon the then
prevailing rates charged for similar services in the
locality where the same are performed by other fiduciaries
engaged in the trust business or acting as trustees.

F. Applicable Law. This Trust Agreement is executed
under the laws of the State of Nevada and shall in all
respects be governed by the laws of the State of Nevada;
provided, however, the Trustee shall have the discretion,
exercisable at any later time and from time to time,
to administer Trust No. 1 pursuant to the laws of any
jurisdiction in which the Trustee may be domiciled, by .
executing and acknowledging a written instrument to
that effect and attaching the same to this Trust Agree-
ment, and, if the Trustee so exercises the Trustee's
discretion, as above provided, the various trust estates
shall be governed by the laws of the other state or
jurisdiction in which Trust No. 1 is then being administered.

G. Invalid Provisions. In the event any clause,
provision or provisions of this Trust Agreement and
the Living Trust created hereunder prove to be or be
adjudged invalid or void for any reason, then such invalid
or void clause, provision or provisions, shall not affect
the whole of this instrument, but the balance of the
provisions hereof shall remain operative and shall be
carried into effect insofar as legally possible. If
any provision contained in this Trust Agreement shall
otherwise viclate the rules against perpetuities now
or hereafter in effect in the State of Nevada or in any
: state by which this Living Trust may subsequently be
! governed, that portion of the Trust so effected shall
be administered as herein provided until the termination
of the maximum period authorized by law, at which time
and forthwith, such part of the said trust estate so

-10-
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affected shall be distributed in fee simple to the bene-
ficiary or beneficiaries in the proportions in which they
are then entitled to enjov the benefits so terminated.

H. Incompetency of Beneficiarv. During any period
in which any beneficiary under this Trust Agreement is
judicially declared incompetent, or in the opinion of
the Trustee is unable to care for himself, the Trustee
shall pay over or use for the benefit of said incompetent
beneficiary any part or all of the net income or principal
from his or her share of the trust estate, in such manner
as the Trustee shall deem necessary or desirable for
said beneficiary's suppor*, maintenznce and medical care.

I. cClaimants. The Grantors have, except as otherwise
expressly provided in this Trust Agreement, intentionally
and with full knowledge declined to provide for any and
all of their heirs or other persons who may claim an
interest in their respective estates or in these trusts.

J. Headings., The various clause headings used
herein are for convenience of reference only and constitute
- no part of this Trust Rgreement.

K. Copies. This Trust Agreement may be executed
in any number of copies and each shall constitute an
original of one and the same instrument.

L. Construction. Whenever it shall be necessary
to interpret this trust, the masculine, feminine and neuter
personal pronouns may be construed interchangeably, and
the singular shall include the plural and the plural
the singular. ‘

NINTH: LIFE INSURABNCE POLICIES. With respect to any

policies of life insurance under which the Trustee is designated
as beneficiary, the Trustee shall deal with such policies as
required by the following trust provisions, in addition to the
general trust provisions hereinbefore and hereinafter set forth:

A. Custody of Insurance Policies. The Trustee
shall have the custody of any policy of life insurance
under which the Trustee is designated as beneficiary.
However, the owner shall have the right to possession
of said policy or policies upon written request to the
Trustee. -

B. Payment of Premiums. The Trustee shall be
under no obligation to pay the premium of any policy
or policies of insurance, nor to make certain that such
premiums are paid by the Grantors or others, nor to
notify any persons of the non-payment of such premiums;
and, the Trustee shall be under no responsibility or
liability of any kind in case such premiums are not
paid.,

-11~-
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C. Collection ¢of Policy Proceeds. Upon the death
of the insured under such policy or policies, the Trustee
shall collect all proceeds due thereon and the Trustee
shall make all reasaonable effarts to carry out the provisions
of this Trust Agreement, including the maintenance of or
defense of any action or suit; provided, however, the
Trustee shall be under no duty to maintain or enter into
any litigation unless the expenses thereof, including
counsel fees and costs, have been advanced or guaranteed
in an amount and in a manner which is reasonably satis-
factory. The Trustee may repay any advances made by
the Trustee or reimburse itself for any such fees and
costs expended in reasonable attempts for collection
of such proceeds out of the principal or income of the
trust.

D. Purchase of Agsets. The Trustee is hereby
authorized and empowered to apply any part or the whole
amount of any insurance proceeds collected hereunder
to purchase agsets from the insured's estate which may
be offered for sale by the legal representative of the
insured’'s estate at a price equal to the wvalue of such
assets as fixed by competent aunthority for purposes
of determining the liability of the insured's estate
for death taxes or at such other price as may be agreed
upon by the personal representative of the insured's
estate.

TENTH: NON-CONTEST PROVISION. The Grantors specifical ly

desire that these trusts created herein be administered and
distributed without litigation or dispute of any kind. If any
beneficiary of these trusts or any other person, whether stranger,
relatives or heirs, or any legatees or devisees under the last
Will and Testament of the Grantors or the successors in interest
of any such persons, including any person who may be entitled

to receive any portion of the Grantors' estates under the
intestate laws of the State of Nevada, seek or establish to
assert any claim to the assets of thege trusts established
herein, or attack, oppose or seek to set aside the administration
and distribution of the said trusts, or to have the same declared

null and void or diminished, or to defeat or change any part

of the provisions of the trust established herein, then in any
and all of the above mentioned cases and events, such person or

persons shall receive One Dollar ($1.00) and no more in lieu
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of any interest in the assets of the trusts.

ELZVENTH: DEATH OF ALL BIXTFICIARIZS. In the event the

Residual Beneficiary shall predecease the Grantors without

living issue or children of anv deceased child, then the Grantors
direct that all of the income and principal of any trusts created
hereunder shall be distributed to the Shriners Hospitals for
Crippled Children ﬁpon the death of the Survivor.

TWELFTH: SUCCESSOR TRUSTZZ. In the event of the death or

incapacity of either Grantor,.the Survivor shall continue to serve
as the sole Trustee of all of the trusts created hereunder, Upon
the death or incapacity of the Survivor, the Grantors then
nominate' and appoint ELEANOR MARGUERITEZ CONNELL HARTMAN as the
Trustee of all of the trusts created hereunder, or in the event
that she is unable or unwilling to serve in the said capacity,
then the Grantors nominate and appoint the FIRST NATIONAL BANK
OF NEVADA to serve in the said capacity. No sucdceéssor trustee
shall have any responsibility for the acts or omissions of any
prior trustee and no duty to audit ﬁr investigate the accounts
or administration of any such trustee, nor, unless in writing
requested so to do by a person having a present or future bene-
ficial interest under a trust created hereunder, any duty to
take action or obtain redress for breach of trust.

THIRTZENTH: ACKNOWLEDG=MEZNT, RIPORTS, INSPECTION OF RZCORDS.

The Trustee hereby acknowledges receipt of and accepts the property
and the estate of Trust No. 1 created hereunder on the terms and
conditions stated and agrees to care for, manage and control .

the same in accordance with the directions herein specified,

and to furnish to each beneficiary having income paid, dis-
tributed, credited or accumulated for his or her benefit,

annually and more often if requested so to do, a statement showing
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the condition of the trust property, the character and amounts
of the investments and liabilities, and the receipts, expeﬁses
and disbursements since the last previous statement. The books
of account of the Trustee in connection with the investments
shall at all times be open to the reasconable inspection of
the living beneficiaries or their duly qualified representatives,
and such person or persons as they may designate for that
purpose.

THIS TRUST AGREEMENT is accepted and executed by the Grantors
and Trustee in the State of Nevada on the day and year first

above written.

GRANTORS :

')l )MK,Q‘ [E}ngpnqiffsl—ﬁ——-——-

W. N. CONNELL

/ /Ww K-/ ( /bwzf'/)_/.fé

MARJORIE T. CONNILL

TRUSTEE:

/_? . .
W. N. gONNELL

/I‘;’/{’ :ZJ/L@./.-ZJ Q/' éﬁ-’md/,é

MARJORJE T. CONNELL

STATE OF NEVADA)
) S8
COUNTY OF CLARK)

On ‘ana&% \ 8 7 . 1972, personally appeared before me,

a Notary Public, W. N. CONNELL and MARJORIE T. CONNELL, who

declared to me that they executed the foregoing Trust Agreement.

Notary Public in and for said T T i -
E £ T '\ NOTARY FLS: ,_,.... ’Ti" o
County and State E IR CLR o ST SF Ry
L g '-n '.'.J ‘, i

JUNE A GAVIN

d
My Ceminiasion €xg.145 LSNP i‘\
; [4

-14-
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SCHEZDULE "A“"

(*The W. N. Connell and Marjorie T. Connell Living Trust")

All of the Grantors' rights, title and interest in the
following assets are hereby transferred to the Trustee as part
of this trust estate and will be administered and distributed
in accordance with the terms of the foregoing Trust Agreement.

The following real property iﬁterests constitute the
community property of the Grantors:

l. Lots One (1) and Two {2) in Block Sixteen (16)
of South Addition to the City of Las Vegas, as
shown by map thereof on file in Book 1 of Plats,
page 51, in the Office of the County Recorder
of Clark County, Nevada.

2. Lot Three (3), Block Six (6}, Biltmore Addition
to the City of lLas Vegas, as shovn by map there-
of on file in Book 2 of Plats, Page 33, in the
Office of the County Recorder of Clark County,
Nevada. : .

3. Lots Fifteen (15) and Sixteen (16) in Block
Fifteen {15) in the South Addition to the City
of Tas Vegas as shown by map thereof on file
in Book 1 of Plats, Page 14, in the Office of
the County Recorder of Clark County, Nevada.

4. Lots Twenty-Two (22) and Twenty-Three (23) in
Block Eleven {11} of South Addition to the City
of Las Vegas as shown by map thereof on file in
Book 1 of Plats, Page 51, in the Office of the
County Recorder of Clark County, Nevada.

5. Lots Twenty-four (24) and Twenty-five (25) in
Block Eleven (11) of South Addition to the City
of Las Vegas, as shown by map thereof on file in
Book 1 of Plats, page 51, in the Office of the
County Recorder of Clark County, Nevada.

The following assets constitute the separate property of
W. N. CONNELL:
1. Real Property:
(a) That portion of the North Half (N 1/2) of
the South Half (S 1/2) of the Southwest Quarter
(8W 1/4) of Section 28, Township 20 South, Range
61 Zast, M.D.B.&M., described as follows:

Beginning at the point of intersection of the
East Line of the Northwest Quarter (KW 1/4) of
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the Southeast Quarter (SE 1/4) of the Southwest
Quarter (SW 1/4) of said Section 28, said Township
and Range, (hereinafter called Line 1) with the
South boundary of Clark Avenue produced Westerly

ds the same is now established (hereinafter called
Line 2); thence South along said Line 1 a distance
of 378 feet; thence North 89° 36' West and parallel
to said Line 2 a distance of 100 feet; thence

North along a line parallel to said Line 1 a
distance of 378 feet to said Line 2; thence East
along said Line 2, 100 feet to the point of beginning-

Together with an undivided 1/30th interest of,

in and to all water flowing or otherwise produced
from that certain artesian well located in the
North Half of the South Half of the Southeast
Quarter of Section 29, Township 20 South, Range

61 East, M.D.B.&M, known as the New Russell

Well. Together with an undivided 1/30th interest
ip and to that certain pipe line connected to

and running from said well Easterly to a point

100 feet West from said Line 1 above described;
together with an easement for said pipe line

in common with all the other owners of said pipe
line along 2 strip of ground three feet in width,
the center line of which is located approximately
150 feet South of and running parallel with said
Line 2, and which strip extends from sajid well

to a point 100 feet West from said Line 1l; together
with the right to enter thereon for the purpose

of repairing, replacing and renewing said pipe line.

Reference: Deed # 180405, Book 35, pages 159 and 160.

(b) The West 1/2 of Section 37, all of Sectionms
38, 47 and 48 in Block 39, Township 5 South,
T. & P. R.R. Co. Survey in Upton County, Texas.

2. '0il, gas and mineral rights on and under the following
described real properxty in Upton County, Texas.

(2} Sections 31 and 42 of Block 38, Township 5
South, T. & P, R.R. Co. Survey.

(b) Sections 32, 33, 36, 37, 38, 40, 41, 44, 45,
47 and 48 of Block 39, Township 5 South, T. & P.
R.R, Co, Survey.

(c) Sections 36 and 37 of Block 40, Township
S South, T. & P. R.R. Co. Survey.

3. The oil, gas and mineral leases on the following described
real property in Upton County, Texas.

{a) Sections 31 and 42 of Block 3B, Township 5
South, T. & P. R,.R. Co. Survey.

{(b) Sections 32, 33, 36, 37, 38, 40, 41, 44, 45,

47 and 48 of Block 39, Township 5 South, T. & P.
R. R. Co. Survey.
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(¢} Sections 36 and 37 of Block 40, Township 5
South, T. & P. R.R. Co. Survey.

The undersigned Grantors named in the foregoing Trust Agree-
ment hereby certify that they have read said Trust Agreement and
that it fully and accurately sets out the terms, trusts and
conditions under which the trust estate therein described is
to be held, managed and disposed of by the Trustee therein
named; and, that they hereby approve, ratify and confirm the

said Trust Agreement.

N, CONNELL

MARJORIE T. CONNELL

STATE OF NEVADA)
) ss
COUNTY OF CLARK)

o Daa \% \:; , 1972, personally appeared before
L2 G b .
me, a Notary Public, W. N. CONNELL and MARJORIE T. CONNELL,
who acknowledged to me that they executed the foregocing Trust

Agreement.

@Lﬁu\n_ G, @W}
NoEEjy Public in and for said
County and State

Nl Bl AR T b e mn'-'-"“i !rr!
NOTARY F..uuf‘ -y RN
« J ¢

JUNE A. GAVIN ’5

ﬂ
[
L

2

|')

L.

]

it =N

-5 My Commissan Eapires 3oy 9, 102
Sl PRIt JETOR Y

bbby H ol 24 2P Har,
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v | . Exhibit$ it
et internal Revenue Ser*=~e : —  Department of the Treasury
District Director - ~ '

Estate of:

D.“: U 0y S .
GCT 39 1981 ~ William M. Connell
& ) Number:
y . 530-05~6631
’ ; Date of Death:
. November 24, 1979
WILLT W0 4 COVisLL E5TATE Ferson to Cantact:
ST NE RS SN S I W . L. Peterson
:- = :‘ ;"'7\ o \J - mr‘m Nm
1535 = Laov BVE " e 784~5262
L P k.T ] Y,‘ I"’J‘J 890\)5
Estats Tax Closing letter .
(This Is not a bil§ for tax dus)

Our oomputation of the Federal Tax liability for the above estate is shown: :
below. It does not inolude any interest that may be charged. You should keep a: eopy
of this letter as a permanent record because your attorney may need it to oloao ‘the’”
probate proceedings for the estate. This letter is evidence that the Federal m o
return for the estate has either been accepted as filed, or has been aooepted after"‘
an adjustment that you agreed to. A

This is not a formal closing agreement under section 7121 of the Intornal
Revenue Code. We will not reopen this’ case, however, unless Rovonuo Prooeduro 74-5 N
raproduced on the back of this letter, applies. - o

If you have any questions, please contactithe person whose name and telephone '
number are shown above. Thank you for your cooperation .

- Sinoerely yours,

DAY . . . .

i . <. B . B i
U . L - L

. .;‘_" . . A e )

St * ) ’ . ’ .

SieeT T e

LI - i E .
PR B Ly

$r e -

T . » N .

A | Distriot Director

Tentative tax . . . - e e v e e e e el :',5,6_,5_9_6‘00_
Less: Aggregate gift taxaa payable (for gifts made aftcr 12—-31—76) A
$

Umﬁedcredit.................-J&,ﬂﬁmﬂﬂ

Credit for State death taxes . . $
Credit for Federal gift taxes (on gifts prior to 1-1-77) .
Credit for foreigndeathtaxes. . . . . . . . . . . . . . .$
Credit fortax onpriortransfers . . . . . . . . . . . . . .$_
Totalsubtractions . . . . . . . . . . . . . . . 4 e 4 e e e v .. . .$38,515.00
Netestatetax. . . . . . . . . . . . . . . . .+« . v v v e ...+ .%]18,081.00

Pcnaltios.iiany..........................s._____,_______

\ ) ) (over)

P.O. Box 4100, Reno, Nevada 89505 b 2 .
cc: Robert T. Ashworth, P/A ~ Letter 627(DO) (Rev. 2-78)

c e m——— o e e v e e aem aee
R ¥
P
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ACCqwnts

EETE STATE OF TEXAS

INHERITANCE TAX RETURN - NON-RESIDENT

Exhibit 6

0B BULLOCK
COMPTROLLER OF PUBLIC ACCOUNTS

.t

P S )
7 "'T'M o
T,

Do not write in sbove space

(Datu Received (Do not wrile in this space) \

(" Doosdant’s Narme (First, Middle, Maiden, Last)

Wiliiam M. Connell

Date of Death T CODE -

DEPOSIT CODE

November 24, 1979 AMOUNT

Residance {Domicile} at Time of Death (City and State)

Boulder City, Nevada

Y ear in which domicile was
established.
1936

E 0100

110

Mazritat Status: KX Married [] Divorced

[ single

D Legally Ssparated D Widow/Widawer

June 2, 1942

tf Martiad, Date of Marriaga:

Number of Children:

one

one Number of Childrean Surviving:

Did the decedent, st any time during life, make sny
transfor of property within Texas in which any
© no

Did the decedent, whhin three years immediately prior ta
daath, maka any transfer of ywoperty within Texas without
an »dpquate and full considaeration?

H "YES”, pleese furnish
complote information,

(] ves [EEnO

-

benoficial interest was retained? [ ) YES
Did the decadent die testate? 3 ves [J no
tH "YES" attach copy of will.

tf "NO" antach en affidavit of hairship,

Were letters tastarmnentary or of admianistration

granted for this cstate?

] ves

Date Grinted

] ~no

Yo whom granted? {Designate “Executor,” ""Executrix,” “'Administrator,” or “Administratrix”)

NAME

DESIGNATION

ADDRESS (Sueet & No., City, Stets, Zip Code}

Nama of Count

Location of Court

Have ancillary probate proceedings been applied for
gnd granted?

County in Texas

[J ves X1 Nno
Nams# of anciltary ad ministrator or execuor
Address
g ,
INHERITANCE TAX DUE ~
( PART I PART (1
Basic inharitance tax (From Schedula B} Fedaral crodit for state daath tax {From Schedule C}
s -00- $ 515.00
TAX DUE (PART | OR PART 11, WHICHEVER IS GREATER]
/] $515.00
4 " v,

Name of Preparer
Darrel Knight Assoc.,Inc.-PC

Phone (Area Code & No.)
915 695-2370

't declars that this return and any sccompanying statemonts are true, correct and complate 1o the best of my knowledgas. | undarstand that this meturn is )
_subjact 1o the fraudulent roport provisions of TEX, TAX.-GEN. ANN. art. 1 212 11969).

Namps of Exscutor, Administrator, Heir at Law
Mar jorie Connell, Executrix

702

Phone (Area Code & No. |
293-5391

Address {Street & No.. City, State, Zip Code]
301 S. Pioneer, #102, Abilene,

TX 79605

P O

Address {Stroet & No., City, State, Zip Code)

Box 710, Las Vegas, Nevada 8910}

sign

Executor, stc. Date

sign Propacet f | Date
\hera ’ N2 %,-7‘4{// /:_4'1 L2 L5
e i

it ' here' Y 22724 ri4.0 édyvm.—!.!( g /2 -t
Piast otLs /) / BEIUIET TTUST GE SIGNEL BY PERSONAL HEPRESIMTATIVE UF CSTATE AND PLRSON h
PREVAING RETURN A _COPY Ot DECEDENT'S WILL OR AFEIDAVIT OF HEIRSMIP
.,(__ RILISY BE ATYACHI ) -
<
) MAIL TO: BOB AULLOCK
d .
For assistance call Arca Code 512 .475 3603 or COMPTROLLER OF PUBLIC ACCOUNTS
TOLL FREE from anywhere in Texas f INHERITANCE TAX DIVISION
1-B00-252.5555, Ext. 119, 120 or 121 CAPITOL STATION )
. AUSTIN, TEXAS 78774
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(June, 1975} STATE OF TEXAS L“ fL‘

APPLICATION FOR EXTENSICON OF TIME YO FILE INHFRITANCE TAX RETURN AND/OR PAY INHERITANCE TAX
’ {Articles 14.14{Cl and/or 14.16(A) and (B} of Title 122A, Chapter 14, Revised Civil Statutes, 1925)

PART | — IDENTIEICATION

== Name ang Msiling Address of Application Preparer Inheritance Tax Return Dus Dats
August 24, 1980
Darrel Knight Associates, Inc. - P.C. Decedent’s County of Residence - or County of Probate Proceedings
301 South Pioneer, Suite 102 Clark County
r Abilene 3 Texas 79605 Decmiont’s Sacial Security Number
530-05-6631
Docedent’s First vame snd Middia Initisl Decedent’s Last Name Date of Daath
William N. Connell, Jr. Nov, 24, 1979
Extension Dats Raquasted
PART il — EXTENSION OF TIME TO FILE (Art. 14.14(C}) ' Feb. 24, 1981

Reasons {stete in gatail):

The federal estate return is being prepared by a CPA in Nevada. He has not received
all the informztion he needs to complete form 706 at this time. I am uneble to complete
the Texas return until I receive form 706 from Nevada. ‘

E xtension Date Aequasted
PART Il - EXTENSION OF TIME TO PAY {Art. 14.16 {A) and (B}

—r -

Reasons {state in detail):

Amount of estimated fnhentance Tax Due . . . . . . .. T " Of‘ ..................
Amount of Cash Shortaga Claimed . . . . . L L . 0 L L L e e e e e e e e e e
BALANCE DUE {Pay with this Applicationl . . . ., . ... ... s e e s a e 4t e e e s ~0-~

PART IV — SIGNATURE AND VERIFICATION

If propared by Exscutor, Administrator or Persan in Possawsion of Property. — Under penaities of Section 37.10, Titie 8, Texas Penal Code, ! deciare
that 1o the best of my knowledee and belief, the staterments made herein 8re true and correct.

TepreABiNIdn PETY L R T D T T ¥ FL L L T T T NP ) R e R Y N1 LT e Yy Meemrasasrrens

(Snonnure of cxecmor ndmmmrnor or p«son n possassnon of prop-rwl (T itto) {Date)

It prepared by Someone Other Than Executor, Administrstor or Person in Possession of Propsrty. — Under penalties of Section 37.10, Title 8, Texas
Penal Code, | declare that 10 the best of my knowledge and beliel, the statements made herein are true snd cofrect, that | am authorized by the

execuor, admiemiste@ior Or person n possession of property to prepare this application and that | am:

["‘] A member 1n good standing of the bar of the highest court of (specify jurisdiction) ... e bemea et i s A beetr e san eeany maarensranss
, [Xl A certehied public accountam duty qualified 10 praciice in {specify jurisdiction) State Of Texas ereerersasseraranerasariranse
D A personal representative [ag dehngd wn Atticie 14.00A(e], Taxation-General, Revised Civil Statutes of Texas) other than above,
1 Exp';a'"/'-"""';"T';'“f{""“"; ................... Asnearees bt "/.’ .......... eeaEaedeetrer ety S st vn etk Nt aer e tvectaninasratin e et e eam e oo et e oo s ee oo
¢ C0 Nerzl e JGRA I I
Sighature of prcparcr ‘other than cxm.utor adm”muramr ot person wn possossion of proporty} {Deate)

PART Vv — NOTICE TO AFPLICANT — TO BE COMPLETED BY INHERITANCE TAX DIVISION

1. Ti\e Application For Extension of Time to Fie [Part [} 5

[ _.l Amwovedunh'\ P@VU.C\I% 24, 1381

HNOt 3ROV DECAUSE ..ot v e e e e s srstcs s v eeeesean s sr s aeasn sem s ban sassr sbsannse rmereeas e Ar s err et eatbabeeaneeann revreussirarnrans
2. The Application Far Extension of Time to Pay (Part 111} is;
[ ] Appwoved
-
2.7 INOT BIXOVED DULBUSE .oouenviiaeacteen s teassciscro st esm et amasa s sss s aas sesssetmeseemsessssmecemns sess2a e tvaes s eaemeas et ees e e em e e me e et e e e s et e emee et s eeeset et eeses e et e mesme

K ome Vb YOG Lppmﬁ ""ﬁ.fff.fﬁf.ﬁ_'.'fff;fﬁf.fﬁf..fffifffj.....,f_'.'.ﬁffff.'_'ffff.'ﬂffffff_'fff..f.fff.f.ffff.'fff,_fﬁf'f"'_' i

Directos ﬁ [\[_) / f‘,ﬁ(i:_xf A1 ‘d) DM'AH_(UDf 28‘ ’E}e\;)
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Page 2

PROPERTY SUBJECT TO TEXAS INMHERITANCE TAX

ree Be AN A LWE

SCHEDULE A

0 No If “Yes,” list below.

Did the decedent at the time of death own an interest in real estate or minerals located within the State of Texas?
B Yes

W

J Yes £ No

1f ““Yes,” list below.

Did the decedent at the time of death own an interest in any tangible personal property such as livestock, farm
and ranching equipment, grain in storage, growing crops, all equipment used in connection with the drilling and
producing of subsurface crude oil, gas or other minerals and any other tangibie property having an actual situs
in the State of Texas?

.

-~y

All assets listed below must be clearly described and identified. If valuations are based upon appraisals, copies
of such appraisals should accompany the return. If a formal appraisal of oil and gas feases and royalties is not
made, a five-year payout based on the last twelve months prior to death will be used in determining the value
of such mineral interest.

vy

 ALTERNATE VALUATION

L - j )

An election to have the gross estate of the decedent valued as of the alternate date or dates is made by entering a check mark in

the box set forth below:

The executor elects to have the gross estate of the decedent valued in accordance with values as of a date or dates subsequent
to the decedent’s death as authorized under TEX. TAX.-GEN;ANN, art. 14.11 (Supp. 1976).

. w
(trEm SUBSEQUENT ALTERNATE VALUE AT
NO. DESCRIPTION VALLATION VALUE DATE OF DEATH

¢
1 |2,301 acres, pasture land, out of Block 39,
T-5-5, Sections 38,47,48, W37, Upton County,
Texas. Separate property of decedent. 80,535,
2 |Mineral rights, Upton County, Texas, % interest
L in Dora Connell Estate. Separate property of
decedent. Valued on a 5-year payout based on
payments received 12 months prior to date of
death. 32,677.
\ YOTAL {Also enter under Schedule C, Page 4) $ 113,212.
Page 2 {tf more spaca is needed, insect sdditional sheets of same sizel
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Forre 2Q30-1.02

Page & | SCHEDULE C

-
3
[

COMPUTATION OF PROPORTIONATE SHARE OF
FEDERAL CREDIT FOR STATE DEATH TAX

s

HAS A FORM 706, U.S. ESTATE TAX RETURN BEEN FILED WITH THE INTERNAL REVENUE SERVICE? T YES (] NO

N

Internat Revenus Service,
¥ FORM 706 WAS NOT FILED, COMPLETE LINES 1 THROLUGH S5 AND LINE 12

The following information shoutd be furnished from Form 706, U. S Estate Tax Return, filed or to be liled on behalf of this estate with the

—— e e

_ .

1.
1. Value of property subject to Texas Inheritance Tax. $
113,212
2.
2. Total value of all other property. ' '
180,023
- 13
3. Total gross estate {lines 1 plus 2)-(Same s recapitulation p. 3,
U.S. Estate Tax Return} 293,235
4.
4. Funeral, administration expenses, debts of decedent, mortgage i
and liens {Schedules J & K, U.S. Estate Tax Return) 10,936
A 5. . -
5. Total value of net estate wherever located. 282 299
»
6. I
6. Other deductions (Total of Schedules L, M, N and O, A
U.S. Estate Tax Return) 76,688
7.
7. Total allowable deductions (Line 4 plus line 6)
(Same as Recapitulation, page 3, U.S. Estate Tax Return) 87,624
a‘
8. Taxable estate for Federal Estate Tax purposes. {Line 3 minus line 7} ) '
(Same as page one LS, Estate Tax Return, line 3) o 205,611
9. K3 i
8, Adjustment to compute State Death Tax. 60,000.00
o 10.
10. Federal adjusted taxable estate (line 8 minus line 9). 145 611
. »
11. a) Excess of gross estate tax over unified credit. b )
{from line 12, page 1, form 706} 18,596
. . 11b
b) Maximum Federal Credit for State Death Tax. c
{Computed on Table C, Form 706) 1,335
c) Allowable Federal Credit for State Death Tax. " e
(line 11a or 11b, whichever is smaller) 1,335
12 Percentage of Texas gross estate to total gross estate, 12
{line 1 divided by line 3) 38.61% |
13,
13. Portion of Federal Credit for State Death Tax allocated to 515
the State of Texas. (line 11c multiplied by line 12).
TO BE CARRIED FORWARD TO PAGE 1, PART Il <

Page 4

_———;———-—-——_——-1
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SCHEDULE B-1 ‘

William M. Connell Estate

Distribution of Net Estate Wherever Locéted

Supporting Schedule B-3

Net Taxable Estate Wherever Located

Distribution to Marjorie Connell;

Las Vegas rental property (Sch. A, Item 3, Form 706)

‘Stock and bonds (Sch, B, Form 706)

Cash and First Trust Deeds (Sch. C, Form 706)

Insurance proceeds (Sch. D, Form 706) .

Mobil home, furniture and automobiles (Sch. F,
Items 3, 4, 5 and 6, Form 706)

Marital bequest, 64.4937 of 2,301 acres Upton Co.,
Texas land (Sch. A, Item 1, Form 706)

Marital bequest, 64.4937% of mineral rights, Upton
Co., Texas (Sch. A, Item 2, Form 706)

Distributive share of allowable deductions

Distribution to Eleanor M. Connell Hartman:

Diamond Shrine Riva (Sch, F, Item 1, Form 706)

35.507% of 2,301 acres, Upton Co., Texas land
(Sch. A, Item 1, Form 706)

35.507% of mineral rights, Upton Co., Texas
(Sch. A, Item 2, Form 706)

. Distribution to Robert Hartman:

Gold Piamond Glycene wristwatch

$37,500
52,218
74,660
1,358
11,250
51,940

71,074
(10,936)

2,750

28,595

11,603

$282,299

(239,064)

(42,948)

(287)

AA 1847



SCHEDULE B~2

William M. Connell Estate
Distribution of Texas Estate
Supporting Schedule BR-3

Net Texas Estate $113,212
Distribution to Marjorie Connell:
Marital bequest, 64.493% of 2,301 acres
Upton County land (Sch. A, Item 1) $51,940
Marital bequest, 64.493% of mineral rights, '
Upton County, Texas (Sch. A, Item 2) 21,074 (73,014)
Distribution to Eleanor M. Connell Hartmanp:
35.507% of 2,301 acres, Upton County land
(Sch. A, Item 1) 28,595
35.507% of mineral rights, Upton County,
Texas (Sch. A, Item 2) 11,603 (40,198)

]

AA 1848
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IN THE SUPREME COURT OF THE STATE OF NEVADA

*

IN THE MATTER OF: THE W.N.
CONNELL AND MARJORIE T.
CONNELL LIVING TRUST, DATED
MAY 18, 1972,

ELEANOR C. AHERN A/K/A
ELEANOR CONNELL HARTMAN
AHERN,

Appellant,
VSs.

JACQUELINE M. MONTOYA; AND
KATHRYN A. BOUVIER,

Respondents.

* *

. tronically Filed
Supreme Court No.: 6%&? 20 2015 04:12 p.m.

Tracie K. Lindeman
Consolidated with: 6F[8rk ®¥®@@preme Court

District Court Case No.:
P-09-066425-T

Appeal from the Eighth Judicial
District Court, The Honorable Gloria
Sturman Presiding

APPELLANT’S APPENDIX

(VOLUME 8 OF 17)

(PAGES AA 1617 - 1849)

KIRK B. LENHARD, ESQ., Nevada Bar No. 001437
TAMMY BEATTY PETERSON, ESQ., Nevada Bar No. 005218
BENJAMIN K. REITZ, ESQ., Nevada Bar No. 13233
BROWNSTEIN HYATT FARBER SCHRECK, LLP

100 North City Parkway, Suite 1600
Las Vegas, Nevada 89106
Telephone: 702.382.2101
Facsimile: 702.382.8135

ATTORNEYS FOR APPELLANT
ELEANOR CONNELL HARTMAN AHERN

Docket 66231 Document 2015-35653



INDEX TO APPELLANT’S APPENDIX

Description Date Vol.

Filed | No. | YageNo.
Addendum To Petition To Compel Trustee
To Distribute Accrued Income And Future
Income From Oil, Gas, And Mineral Leases 03/06/14 4 AA 736-748
And Declaration Of The Applicability Of The
Doctrine Of Laches
Affidavit Of Service (Motion For Leave To 01/13/15 12 AA 2646-2647
Amend)
Ameqded Certificate Of Mailing (Motion To 03/20/14 5 AA 10861087
Dismiss)
Amended Notice Of Appeal 07/29/15 17 AA 3602-3613
Answer Of Trustee Eleanor C. Ahern To
Jacqueline M. Montoya’s Petition For
Declaratory Judgment Regarding Limited
Interest Of Trust Assets Pursuant To NRS 02/10/14 3 AA 609-627
30.040, NRS 153.031(E), And NRS
164.033(1)(A) And Counterclaims Against
Jacqueline M. Montoya
Brief Regarding Accounting, Fiduciary
Duties And Trust Administration Filed Under | 03/13/15 | 14-15 | AA 2926-3192
Seal
];r:;el:f Regarding Pending Issues Filed Under 03/12/15 13 AA 2891.2925
Cert1ﬁcat§ Of Mailing (Petition For 03/28/14 5 AA 1149-1150
Construction)
Certificate Of Mailing (Petition For 09/27/13 1 AA 205-206
Declaratory Judgment)
Certlﬁc.ate Qf Mailing (Petition For 03/31/14 5 AA 1151-1152
Determination)
Certificate Of Mailing (Petition To Assume) 08/17/09 1 AA 62-63
Certificate Of Mailing (Petition To Compel) 12/03/13 2 AA 302-303




Description

Date
Filed

Vol.
No.

Page No.

Certificate Of Mailing (Petition To Compel)

03/06/14

AA 749-750

Certificate Of Mailing (Response To
Objection)

05/08/14

AA 1430-1431

Certificate Of Mailing Regarding Opposition
Of Eleanor C. Ahern To Jacqueline M.
Montoya’s Petition For Construction And
Effect Of Probate Court Order

05/12/14

AA 1533

Court Minutes Hearing Motion to Dismiss
01/14/14

01/14/14

AA 579-580

Court Minutes Re All Pending Motions
05/13/14

05/13/14

AA 1534-1536

Court Minutes Re Bench Trial

02/18/14

AA 672

Court Minutes Re Evidentiary Hearing On
Pending Motions 01/30/15

01/30/15

12

AA 2687-2689

Eleanor C. Ahern’s (1) Reply In Support Of
Eleanor C. Ahern’s Motion To Dismiss
Petition For Declaratory Judgment For
Failure To State Of Claim Upon Which
Relief Can Be Granted; (2) Opposition To
Countermotion Of Kathryn A. Bouvier And
Jacqueline M. Montoya For Summary
Judgment On Petition For Declaratory
Judgment, For Damages, And Assessment Of
Penalties And For Other Relief; And (3)
Reply In Support Of Countermotion For
Summary Judgment

01/09/15

11

AA 2362-2540

Errata To Objection Of Trustee Eleanor C.
Ahern To Jacqueline M. Montoya’s Petition
And Addendum To Petition To Compel
Trustee To Distribute Accrued Income And
Future Income From Oil, Gas, And Mineral
Leases And Declaration Of The Applicability
Of The Doctrine Of Laches

05/07/14

AA 1153-1164

il




Description

Date
Filed

Vol.
No.

Page No.

Motion For Leave To Amend Pleadings Of
Jacqueline M. Montoya And Kathryn A.
Bouvier For Claims, Defenses, Damages And
Assessment Of Penalties, And For Other
Relief Against Eleanor Connell Hartman
Ahern

01/12/15

12

AA 2635-2645

Motion In Support Of Award Of Attorney’s
Fees And Costs

04/01/15

16

AA 3276-3406

Motion To Dismiss And Motion To Strike
Counterclaims Raised By Eleanor C. Ahern
Pursuant To NRCP 15 And NRCP 12(B)

02/14/14

AA 667-671

Motion To Dismiss Counterclaims Of
Eleanor C. Ahern

03/18/14

AA 1058-1085

Motion To Dismiss Petition For Declaratory
Judgment Regarding Limited Interest Of
Trust Assets Pursuant To NRS 30.040, NRS
153.031(E), And NRS 164.033(1)(A) For
Failure To State A Claim Upon Which Relief
Can Be Granted Per NRCP 12(B)(5)

10/09/14

AA 1617-1756

Notice Of Appeal

07/31/14

AA 1615-1616

Notice Of Appeal

05/18/15

17

AA 3570-3601

Notice Of Appeal Regarding Order Appoint
New Temporary Trustee

04/07/15

16

AA 3411-3417

Notice Of Entry Of Order (Appointing New
Temporary Trustee)

04/06/15

16

AA 3407-3410

Notice of Entry of Order and Stipulation and
Order to File Under Seal

02/17/15

13

AA 2886-2890

Notice Of Entry Of Order Compelling
Eleanor Ahern To Turn Over Trust Records
To Acting Successor Trustee

04/24/15

16

AA 3471-3474

Notice Of Entry Of Order Confirming Acting
Successor Trustee

04/24/15

16

AA 3475-3478

il




Description

Date
Filed

Vol.
No.

Page No.

Notice Of Entry Of Order On Summary
Judgment

04/17/15

16

AA 3435-3454

Notice Of Entry Of Order Regarding The
Accounting, Breach Of Fiduciary Duty
Claims And Award Of Attorney Fees

04/20/15

16

AA 3464-3470

Notice Of Entry Of Order: Re Pending
Motions And Scheduling

07/08/14

AA 1605-1614

Notice Of Hearing On Petition For
Declaratory Judgment Regarding Limited
Interest Of Trust Assets Pursuant To NRS
30.040, NRS 153.031(1)(E), And NRS
164.033(1)(A)

09/27/13

AA 203-204

Objection Of Trustee Eleanor C. Ahern To
Jacqueline M. Montoya’s Petition To Compel
Trustee To Distribute Accrued Income And
Future Income Received From Oil, Gas, And
Mineral Leases And Declaration Of The
Applicability Of The Doctrine Of Laches

01/03/14

2-3

AA 326-560

Objection Of Trustee Eleanor C. Ahern To
Jacqueline M. Montoya’s Petition And
Addendum To Petition To Compel Trustee
To Distribute Accrued Income And Future
Income From Oil, Gas, And Mineral Leases
And Declaration Of The Applicability Of The
Doctrine Of Laches

03/13/14

4-5

AA 751-1057

Objection To Motion To Dismiss Petition For
Declaratory Judgment Regarding Limited
Interest Of Trust Assets Pursuant To NRS
30.040, NRS 153.031(E), And NRS
164.033(1)(A) For Failure To State A Claim
Upon Which Relief Can Be Granted Per
NRCP 12(B)(5)

12/11/13

AA 304-325

v




Description

Date
Filed

Vol.

No.

Page No.

Omnibus Opposition To (1) Petition For
Determination Of Construction And
Interpretation Of Language Relating To Trust
No. 2 And (2) Petition For Construction And
Effect Of Probate Court Order; And
Countermotion For Summary Judgment

01/02/15

9-11

AA 1850-2361

Opposition Of Eleanor C. Ahern To
Jacqueline M. Montoya’s Petition For
Construction And Effect Of Probate Court
Order

05/12/14

AA 1432-1532

Opposition Of Eleanor C. Ahern To Motion
To Dismiss Counterclaims Of Eleanor C.
Ahern

05/07/14

AA 1165-1386

Opposition To Eleanor C. Ahern’s Motion To
Dismiss Petition For Declaratory Judgment
For Failure To State A Claim Upon Which
Relief Can Be Granted; And, Countermotion
Of Kathryn A. Bouvier And Jacqueline M.
Montoya For Summary Judgment On Petition
For Declaratory Judgment, For Damages And
Assessment Of Penalties, And For Other
Relief

12/23/14

AA 1757-1849

Opposition To Motion For Leave To Amend
Pleadings

01/27/15

12

AA 2673-2686

Opposition To Motion In Support Of Award
Of Attorney’s Fees And Costs

05/04/15

16

AA 3479-3497

Order Appointing New Temporary Trustee

04/01/15

15

AA 3274-3275

Order Compelling Eleanor Ahern To Turn
Over Trust Records To Acting Successor
Trustee

04/20/15

16

AA 3460-3461

Order Confirming Acting Successor Trustee

04/20/15

16

AA 3462-3463




Description

Date
Filed

Vol.
No.

Page No.

Order Regarding The Accounting, Breach Of
Fiduciary Duty Claims And Award Of
Attorney Fees

04/20/15

16

AA 3455-3459

Order: Re Pending Motions And Scheduling

07/07/14

AA 1597-1604

Petition For Construction And Effect Of
Probate Court Order

03/26/14

AA 1088-1127

Petition For Declaratory Judgment Regarding
Limited Interest Of Trust Assets Pursuant To
NRS 30.040, NRS 153.031(1)(E), And NRS
164.033(1)(A)

09/27/13

AA 64-200

Petition For Determination Of Construction
And Interpretation Of Language Relating To
Trust No. 2

03/27/14

AA 1130-1146

Petition To Assume Jurisdiction Over Trust;
Confirm Trustee; And Construe And Reform
Trust

08/17/09

AA 1-61

Petition To Compel Trustee To Distribute
Accrued Income And Future Income
Received From Oil, Gas, And Mineral Leases
And Declaration Of The Applicability Of The
Doctrine Of Laches

12/03/13

AA 277-299

Petition To Compel Trustee To Distribute
Accrued Income And Future Income From
Oil, Gas, And Mineral Leases And
Declaration Of The Applicability Of The
Doctrine Of Laches

03/06/14

AA 713-735

Pre-Trial Memorandum

02/11/14

AA 628-666

Recorder’s Transcript Motions Hearing
01/14/14

01/24/14

AA 581-608

Recorder’s Transcript Of Proceedings Civil
Bench Trial — Day 1 02/18/14

02/26/14

AA 673-712

Vi




Description

Date
Filed

Vol.
No.

Page No.

Reply In Support Of Countermotion Of
Kathryn A. Bouvier And Jacqueline M.
Montoya For Summary Judgment On Petition
For Declaratory Judgment, For Damages And
Assessment Of Penalties, And For Other
Relief; And, Opposition To Eleanor’s
Countermotion For Summary Of Judgment

01/09/15

12

AA 2541-2588

Reply In Support Of Motion For Award Of
Attorney’s Fees And Costs And Supplement
To Motion In Support Of Award Of
Attorney’s Fees And Costs

05/08/15

17

AA 3498-3531

Response To Objection Of Eleanor C. Ahern
To Jacqueline M. Montoya’s Petition And
Addendum To Petition To Compel Trustee
To Distribute Accrued Income And Future
Income From Oil, Gas, And Mineral Leases
And Declaration Of The Applicability Of The
Doctrine Of Laches

05/08/14

AA 1387-1429

Response To Objection Of Trustee Eleanor
C. Ahern To Jacqueline M. Montoya’s
Petition To Compel Trustee To Distribute
Accrued Income And Future Income
Received From Oil, Gas, And Mineral Leases
And Declaration Of The Applicability Of The
Doctrine Of Laches

01/09/14

AA 561-578

Second Supplement To Brief Regarding
Pending Issues Filed Under Seal

03/19/15

15

AA 3267-3273

Summary Judgment

04/16/15

16

AA 3418-3434

Supplement To Brief Regarding Accounting,
Fiduciary Duties And Trust Administration
Filed Under Seal

03/18/15

15

AA 3253-3266

Supplement To Brief Regarding Pending
Issues Filed Under Seal

03/18/15

15

AA 3193-3252
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Supplement To Motion To Amend Pleadings

01/20/15

12

AA 2648-2672

Supplement To Reply In Support Of
Countermotion Of Kathryn A. Bouvier And
Jacqueline M. Montoya For Summary
Judgment On Petition For Declaratory
Judgment, For Damages, And Assessment Of
Penalties, And For Other Relief; And,
Opposition To Eleanor’s Countermotion For
Summary Judgment

01/12/15

12

AA 2589-2634

Sur-Reply To Montoya And Bouvier’s Reply
In Support Of Motion For Award Of
Attorneys’ Fees And Costs

05/12/15

17

AA 3532-3536

Transcript Of Proceedings Hearing On
Petition For Declaratory Judgment Regarding
Limited Interest Of Trust Assets Pursuant To
NRS 30.040, NRS 153.031(1)(E), And NRS
164.033(1)(A) 11/12/13

12/06/13

AA 207-276

Transcript Of Proceedings Motion For
Attorney Fees 05/13/15

06/12/15

17

AA 3537-3569

Transcript Of Proceedings: Hearing 01/30/15

03/02/15

13

AA 2690-2885

Transcript Re: All Pending Motions 05/13/14

05/20/14

AA 1537-1596

Verification For Petition For Construction
And Effect Of Probate Court Order

03/26/14

AA 1128-1129

Verification For Petition For Declaratory
Judgment Regarding Limited Interest Of
Trust Assets Pursuant To NRS 30.040, NRS
153.031(1)(E), And NRS 164.033(1)(A)

09/27/13

AA 201-202

Verification For Petition For Determination
Of Construction And Interpretation Of
Language Relating To Trust No. 2

03/27/14

AA 1147-1148
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IN THE SUPREME COURT OF THE STATE OF NEVADA

*

IN THE MATTER OF: THE W.N.
CONNELL AND MARJORIE T.
CONNELL LIVING TRUST, DATED
MAY 18, 1972,

ELEANOR C. AHERN A/K/A
ELEANOR CONNELL HARTMAN
AHERN,

Appellant,
VSs.

JACQUELINE M. MONTOYA; AND
KATHRYN A. BOUVIER,

Respondents.

%k

Supreme Court No.: 66231
Consolidated with: 67782, 68046

District Court Case No.:
P-09-066425-T

Appeal from the Eighth Judicial
District Court, The Honorable Gloria
Sturman Presiding

CERTIFICATE OF SERVICE
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1849) by using the Court’s Electronic Filing System on November 20, 2015, upon

the following:

WHITNEY B. WARNICK, ESQ.
ALBRIGHT, STODDARD,
WARNICK & ALBRIGHT

801 South Rancho Drive, Suite D-4
Las Vegas, NV 89106

Attorneys for Kathryn A. Bouvier

JOSEPH J. POWELL, ESQ.

THE RUSHFORTH FIRM, LTD.

P.O. Box 371655

Las Vegas, NV 89137-1655

Attorneys for Jacqueline M. Montoya
and Kathryn A. Bouvier
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HUTCHISON & STEFFEN, LLC
10080 West Alta Drive, Suite 200

Las Vegas, NV 89145

Attorneys for Fredrick P. Waid, Court-
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Electronically Filed

10/09/2014 04:16:29 PM

MOT O b S
JOHN R. MUGAN, ESQUIRE
Nevada Bar No. 10690 CLERK OF THE COURT

iohn(@jieffrevburr.com

MICHAEL D. LUM, ESQUIRE

Nevada Bar No. 12997

michael@jeffreyburr.com

JEFFREY BURR, LTD.

2600 Paseo Verde Parkway, Suite 200

Henderson, NV 89074

Telephone: (702) 433-4455

Facsimile: (702) 451-1853

Attorneys for Trustee ELEANOR CONNELL HARTMAN AHERN

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of
THE W. N. CONNELL AND MARJORIE T. CONNELIL | Case No. P-09-066425-T

LIVING TRUST,
Dept. No. XXVI (26)

Dated May 18, 1972 _
Date of Hearing:November 26. 2014
Time of Hearing: 9:30 a.m.

An Inter Vivos Irrevocable Trust.

MOTION TO DISMISS PETITION FOR DECLARATORY JUDGMENT REGARDING
LIMITED INTEREST OF TRUST ASSETS PURSUANT TO NRS 30.040, NRS
153.031(1)(E), AND NRS 164.033(1)(A) FOR FAILURE TO STATE A CLAIM UPON
WHICH RELIEF CAN BE GRANTED PER NRCP 12(b)(5)

COMES NOW ELEANOR C. AHERN, a/k/a ELEANOR CONNELL HARTMAN
AHERN, as Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST
dated May 18, 1972, by and through her counsel of record, JOHN R. MUGAN, ESQ., and
MICHAEL D. LUM, ESQ., of the law firm of JEFFREY BURR, LTD., and hereby submits this
Motion To Dismiss Petition For Declaratory Judgment Regarding Limited Interest Of Trust Assets
Pursuant To NRS 30.040, NRS 153.031(1)(E), And NRS 164.033(1) For Failure To State A Claim
Upon Which Relief Can Be Granted pursuant to NRCP 12(b)(5). This motion is based upon the
pleadings and papers filed before this Honorable Court, the following memorandum of points and

authorities, and any oral argument which may be taken at the time of hearing of this matter.
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MEMORANDUM OF POINTS AND AUTHORITIES

A. STATEMENT OF FACTS

W. N. CONNELL and MARJORIE T. CONNELL were married in approximately 1942. At
the time of their marriage, W. N. CONNELL and MARJORIE T. CONNELL were residents of the
state of Nevada, a community property state, and W. N. CONNELL had sole and separate property
consisting in part of surface real estate located in Upton County, Texas, and the oil, gas and mineral
interests on and under such real estate and severed oil, gas and mineral interests in other acreage in
Upton County, Texas (the “Upton County, Texas, Oil rights”). Texas was at the time of the
marriage, and still is, a community property state also. At the time of the marriage, W. N.
CONNELL had one child from a previous marriage, namely ELEANOR C. AHERN, also known as
ELEANOR CONNELL HARTMAN AHERN (“ELEANOR”). ELEANOR was born on May 13,
1938, and was approximately four (4) years of age at the time of her father’s remarriage. During
her years of minority, physical custody of ELEANOR was shared between her father, W. N.
CONNELL, and ELEANOR’s natural mother, who married Joe Gallowich when ELEANOR was
approximately six (6) years of age. Such custody arrangement involved ELEANOR living part of
each week with W. N. CONNELL and her stepmother, MARJORIE T. CONNELL, and living part
of each week with ELEANOR’s natural mother (and stepfather after the remarriage of ELEANOR’s
natural mother). W. N. CONNELL had no other children, and MARJORIE T. CONNELL had no
children. MARJORIE T. CONNELL would eventually adopt ELEANOR after ELEANOR reached
majority age. A copy of the Decree Of Adoption is attached hercto as Exhibit “A” and by this
reference incorporated herein.

W. N. CONNELL and MARJORIE T. CONNELL as grantors and initial trustees established
the W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST dated May 18, 1972 (the

“TRUST™). A copy of the TRUST agreement including Schedule “A” thereto is attached hereto as
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Exhibit “B” and by this reference incorporated herein. The sole and separate Upton County, Texas,
O1l rights of W. N. CONNELL were conveyed by W. N. CONNELL to himself and MARJORIE T.
CONNELL as Trustee (sic) of the TRUST via two Quitclaim Deeds dated June 5, 1972 and
recorded June 13, 1972 as Instrument No. 61969 in Volume 409, Page 329 and as Instrument No.
61970 1n Volume 414, Page 9 of the Deed Records of the County Clerk of Upton County, Texas.
Copies of such Deeds are attached hereto as Exhibit “C” and by this reference incorporated herein.

W. N. CONNELL died on November 24, 1979 and was survived by his spouse, MARJ ORIE
T. CONNELL. ELEANOR was and is the only surviving child of W. N. CONNELL. ELEANOR
has two children, JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER.

The TRUST agreement provides in part that upon the death of the Grantor whose death shall
first occur [W. N. CONNELL], the Trustee shall divide the trust estate into two parts, each part to
be administered as a separate trust to be known respectively as “Trust No. 2” and “Trust No. 3”. In
particular, Article SECOND, TRUST NO. 1, Paragraph C, Death of Either Grantor, of the TRUST
agreement (Exhibit B) in relevant part states:

“Upon the death of the Grantor whose death shall first occur, the Trustee shall divide the
trust estates, including all property received as a result of the decedent’s death, as follows:

1. The trust estate and all property received as a result of the decedent’s death shall be
divided into two parts, each part to be administered as a separate trust to be known
respectively as ‘“Trust No. 2° and ‘Trust No. 3°.”

Subparagraph 4 of said Paragraph C of the TRUST agreement (Exhibit B) describes how
Trust No. 2 1s to be funded, and states as follows:

“The Trustee shall allocate to Trust No. 2 all the remaining protion (sic) of the trust estate
not allocated to Trust No. 3, including but not limited to, the Decedent’s [W. N. CONNELL]
community property interest, if any, in any life insurance policy on the life of the Decedent
|W. N. CONNELL] payable to Trust No. 1.”

Article FOURTH, TRUST NO. 2, Paragraph B, Income, of the TRUST agreement (Exhibit

B) sets forth how the income of Trust No. 2 was to be paid, and in relevant part states:
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“All income received by this Trust from the separate property of the Decedent [W. N.
CONNELL] shall be paid to the Residual Beneficiary [ELEANOR]. In the event any of the
real property located in Upton County, Texas, as listed on the original Schedule “A”
attached hereto, forms a part of the corpus of this Trust, the Residual Beneficiary
[ELEANOR] shall be paid an additional payment from the income received from the
Decedent’s [W. N. CONNELL] half of the community property, which forms a part of the
corpus of this Trust, equal to all of the income received by this Trust from the real property
located in Upton County, Texas.”

Schedule “A” attached to the TRUST agreement sets out the detailed legal descriptions of
the Upton County, Texas, real property as the “... separate property of W. N. CONNELL.” See
Schedule “A” of the TRUST agreement, Exhibit B. It is obvious that the intent of Decedent W. N.
CONNELL was that his only child, ELEANOR, should have the right to receive an amount equal to
all of income generated from the Upton County, Texas, Qil rights as long as ELEANOR lived. This
makes perfect sense from an estate-planning point of view in that the Upton County, Texas, Oil
rights were the sole and separate property of W. N. CONNELL that he brought into his second
matriage with MARJORIE T. CONNELL, ELEANOR was his only child, and ELEANOR was his
child from a previous marriage.

MARJORIE T. CONNELL died on May 1, 2009. She had no surviving spouse, but was
survived by her only child, ELEANOR. ELEANOR was adopted by MARJORIE T. CONNELL as
noted above-see Exhibit A.

B. PROCEDURAL HISTORY
Subsequent to the death of MARJORIE T. CONNELL, a Petition To Assume Jurisdiction

Over Trust; Confirm Trustee; And Construe And Reform Trust (the “PETITION™) was filed by
MARK A. SOLOMON, Esquire, and BRIAN K. STEADMAN, Esquire, as purported attorneys for
ELEANOR as Petitioner. A copy of such PETITION without exhibits is attached hereto as Exhibit
“D” and by this reference incorporated herein. This is the first case dealing with the TRUST, Trust
No. 2, its assets, the income therefrom, the remainder interest, and the construction and reformation
of the TRUST agreement. The PETITION was filed with this Court on August 17, 2009. To the
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best of her recollection, all of ELEANOR’s meetings and dealings regarding the PETITION were
with DAVID A. STRAUS, Esquire, and his client, JACQUELINE M. MONTOYA; all meetings
regarding the PETITION were at the law office of Mr. STRAUS; the PETITION was exccuted by
ELEANOR at the law office of Mr. STRAUS, and ELEANOR never met with Mr. SOLOMON or
Mr. STEADMAN, the attorneys listed as her attorney on the PETITION. In essence, the action was
initiated and driven by JACQUELINE M. MONTOYA and her attorney, and primarily was for the
benefit of JACQUELINE M MONTOYA and her sister, KATHRYN A. BOUVIER. Further
evidence of the fact that JACQUELINE M. MONTOYA initiated the 2009 case for her and
KATHRYN A. BOUVIER’s benefit are the August 4, 2009 letters and enclosed Consents to
Reformation sent to them by Mr. STEADMAN, purported attorney for ELEANOR, which are
attached hereto as Exhibits “E” and “F”, respectively and incorporated herein by this reference. Mr.
STEADMAN sent the August 4, 2009 letters to JACQUELINE M. MONTOYA and KATHRYN A.

BOUVIER prior to filing the PETITION and stated therein that, “As vou are aware, we are in the

process of reforming the W.N. Connell and Marjorie T. Connell Living Trust (the ‘Trust’).”
(Emphasis added.) Enclosed with the letters were Consents to Reformation prepared by the law
office of Solomon, Dwiggins, & Freer, Ltd., which as Mr. STEADMAN conveyed to

JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER in said letter were prepared for the

purpose of “outlin[ing] the estate tax implications that may arise in reforming the Trust.”

(Emphasis added.) Why would Mr. STEADMAN be referencing “we” in these letters and giving
legal advice (the estate tax implications of reformation) to JACQUELINE M. MONTOYA and
KATHRYN A. BOUVIER if they were not his clients? The answer is he would not.

Paragraphs 18-20, inclusive, of the PETITION provide in relevant part as follows:

“18.  As of the death of MARJORIE, Trust No. 2 owned land and oil and gas shares in
reserves and income located in Upton County, Texas (the ‘Qil Assets’). The Oil Assets

have not been valued for some time, but are estimated to be worth approximately $700,000.”
(Emphasis added.)
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“19.  Pursuant to Article Fourth, which Article governs the administration of Trust No. 2,
all income from the Oil Assets is to be paid to the Petitioner [ELEANOR] as the
‘Residual Beneficiary’ during her lifetime.” (Emphasis added.)

“20.  Section B of Article Fourth, governing Trust No. 2, provides as follows:

B. Income.... In the Event that the [Petitioner] (ELEANOR) predeceases [MARJORIE],
the [Petitioner’s] right to receive income hereunder shall be paid to or for the benefit of her
living children and the issue of any deceased child by right of representation; or in the event

she dies without leaving issue, her income rights hereunder shall become those of
[MARJORIE].”

Attached as Exhibit 6 to the PETITION is the Consent To Petition To Assume Jurisdiction
Over Trust; Confirm Trustee; And Construe And Reform Trust And Waiver Of Notice of
JACQUELINE M. MONTOYA dated August 8, 2009. A copy of such Consent is attached hereto
as Exhibit “G” and by this reference incorporated herein. Paragraphs 1-3, inclusive, of the Consent

provide in relevant part as follows:

“1. I am a contingent income beneficiary of the W. N. CONNELL AND MARJORIE
T. CONNELL LIVING TRUST, dated May 18, 1972 (the ‘Trust’).” (Emphasis added.)

“2. I have read the Petition To Assume Jurisdiction Over Trust; Confirm Trustee; And
Construe And Reform Trust (the ‘Petition’) and believe it to be true and correct to the best
of my knowledge.” (Emphasis added.)

“3. I hereby consent to the Petition and request that the Court enter an Order approving
the Petition in its entirety.” (Emphasis added.)

KATHRYN A. BOUVIER signed an identical Consent, and a copy of such Consent is
attached hereto as Exhibit “H” and by this reference incorporated herein.

A hearing on the PETITION was scheduled before the Probate Commissioner on September
4, 2009 at 9:30 a.m. Notice of the date, time and place of hearing and a copy of the PETITION
were mailed to ELEANOR, JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER on
August 17, 2009. Copies of the Notice Of Hearing On Petition To Assume Jurisdiction Over Trust;

Confirm Trustee; And Construe And Reform Trust and of the Certificate Of Mailing are attached
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hereto as Exhibit “I” and by this reference incorporated herein. The PETITION came on for
hearing before the Probate Commissioner on September 4, 2009, and an Order Assuming
Jurisdiction Over Trust; Confirm Trustee; And For Construction Of And Reform Of Trust
Instrument (the "ORDER”) was entered and filed herein on said date. The ORDER in part
construed and reformed the TRUST to provide that upon the death of ELEANOR, Trust No. 2 and
its assets, including the Upton County, Texas, Oil rights, shall pass equally to her children,
JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER, each of whom shall also have a
power of appointment as to their share of the residue if they would predecease ELEANOR, to-wit:

“IT IS HEREBY FURTHER ORDERED that the dispositive provisions of Trust No. 2
created under THE W. N. CONNELL LIVING TRUST, dated May 18, 1972, are hereby
reformed and construed to provide that upon the death of ELEANOR C. AHERN, the
residue of Trust No. 2 created under THE W. N. CONNELL LIVING TRUST, dated May
18, 1972, shall be distributed to the heirs of ELEANOR C. AHERN.”

“IT IS HEREBY FURTHER ORDERED that it is approved and granted that Sections “E,”
“F,” “G,” and “H” to Article Fourth of THE W.N. CONNELL AND MARJORIE T.
CONNELL LIVING TRUST dated May 18, 1972, is hereby reformed as follows:

E. Distribution Upon Death of both the Survivor [MARJORIE T. CONNELL] and the
Residual Beneficiary [ELEANOR]. Upon the death of both the Survivor [MARJORIE T.
CONNELL] and the Residual Beneficiary [ELEANOR], the Trustee shall divide the balance
of Trust No. 2 into two equal shares, as follows:

1. One (1) equal share shall be distributed, outright and free of trust, to the
Residual Beneficiary’s daughter, JACQUELINE M. MONTOYA, if she is then living.
Subject to Section (F' ) below if, as the date of the Residual Beneficiary’s death,
JACQUELINE M. MONTOYA is not then living, then said equal share shall be
distributed to JACQUELINE M. MONTOYA'’s then living issue, by right of
representation. Each share created pursuant to this Section E(1) of Article Fourth
Jor the benefit of the issue of JACQUELINE M. MONTOYA shall be held as a
separate (rust (“Beneficiary’s Share” for the benefit of such issue (“Beneficiary”) to
be held by the Trustee, administered and further distributed pursuant to Section G of
this Article Fourth.

2. One (1) equal share shall be distributed, outright and free of trust, to the
Residual Beneficiary’s daughter, KATHRYN A. BOUVIER, if she is then living.
Subject to Section (F') below if, as the date of the Residual Beneficiary'’s death,
KATHRYN A. BOUVIER is not then living, then said equal share shall be distributed
to KATHRYN A. BOUVIER'’s then living issue, by right of representation. FEach
share created pursuant to this Section E(2) of Article Fourth for the benefit of the
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issue of KATHRYN A. BOUVIER shall be held as a separate trust (“Beneficiary’s
Share” for the benefit of such issue (“Beneficiary”) to be held by the Trustee,
administered and further distributed pursuant to Section G of this Article Fourth.

3. In the event that both JACQUELINE M. MONTOYA and KATHRYN A.
BOUVIER predecease the Grantors, leaving no issue, and having failed to exercise
the testamentary power of appointment pursuant to Section (F) below, then the
balance shall be distributed in accordance with Article Eleventh herein.

F. Power of Appointment. In the event that JACQUELINE M. MONTOYA or KATHRYN
A. BOUVIER predeceases the Residual Beneficiary, upon the death of the Residual
Beneficiary, the Trustee shall distributed such beneficiary’s equal share to or in trust for
such one or more persons or organizations and in such manner and proportions as such
beneficiary may appoint by her will or revocable trust making specific reference to this
general power of appointment.

A copy of such ORDER is attached hereto as Exhibit “J”” and by this reference incorporated
herein.

On September 8, 2009, a Notice Of Entry Of Order and Certificate Of Mailing were filed
herein attesting to the mailing of the Notice Of Entry Of Order and Certificate Of Mailing and a
copy of the Order Assuming Jurisdiction Over Trust; Confirm Trustee; And For Construction Of
And Reform Of Trust Instrument to ELEANOR, JACQUELINE M. MONTOYA and to
KATHRYN A. BOUVIER at their last known mailing addresses per Nevada law. A copy of such
Notice Of Entry Of Order and Certificate Of Mailing is attached hereto as Exhibit “K> and by this
reference incorporated herein.

A search of the Register of Actions and pleadings herein shows no objection to, motion for
relief from, request for reconsideration of, or appeal of the ORDER being filed.

On September 27, 2013, JACQUELINE M. MONTOYA filed her Petition For Declaratory
Judgment Regarding Limited Interest Of Trust Assets Pursuant To NRS 30.040, NRS
153.031(1)(E), And NRS 164.033(1)(A) herein (the “DECLARATORY JUDGMENT PETITION™)
with this Court. This is the second case dealing with the TRUST, Trust No. 2, its assets, the income

therefrom, the remainder interest, and the construction and reformation of the TRUST agreement,
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The DECLARATORY JUDGMENT PETITION seeks in part a determination that her mother,
ELEANOR, both individually and as Trustee of the TRUST, “... is only entitled to a 35%
proportion of all real property located in Upton County, Texas, including the income generated
from gas, oil, and mineral leases relating to such Upton County, Texas real property...” The
DECLARATORY JUDGMENT PETITION further seeks in part a determination that
JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER or Trusts that they are bencficiaries
of are entitled to Sixty-Five Percent (65%) proportion of all real property located in Upton County,
Texas, including the income generated from gas, oil, and mineral leases relating to such Upton
County, Texas real property.

On November 12, 2013, ELEANOR filed an initial Motion To Dismiss Petition For
Declaratory Judgment Regarding Limited Interest Of Trust Assets Pursuant To NRS 30.040, NRS
153.031(1)(E), And NRS 164.033(1) For Failure To State A Claim Upon Which Relief Can Be
Granted Pursuant To NRCP 12(b)(5). Hearing thereon was held on January 14, 2014, and the Court
denied the Motion To Dismiss without prejudice and stated that the potential claim or theory was
for determination at time of trial. Subsequent to the hearing, KATHRYN A. BOUVIER has retained
legal counsel, WHITNEY B. WARNICK, Esquire, and joined in the 2013 PETITION FOR

DECLARATORY JUDGMENT,

C. LEGAL STANDARD

Nevada law provides for dismissal of a claim for relief for failure to state a claim upon

which relief can be granted. See NRCP 12(b)(5). Specifically, this rule provides the following:

(b) How Presented. Every defense, in law or fact, to a claim for
relief in any pleading, whether a claim, counterclaim, cross-claim, or
third-party claim, shall be asserted in the responsive pleading thereto
if one is required, except that the following defenses may at the option
of the pleader be made by motion: (1) lack of jurisdiction over the
subject matter, (2) lack of jurisdiction over the person, (3)
insufficiency of process, (4) insufficiency of service of process, (5)
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In Edgar v. Wagner, 101 Nev. 226, 699 P.2d 110 (1985), the Nevada Supreme Court

discussed implementation of the Motion to Dismiss standard under NRCP 12(b)(5) in practice, as

follows:

When ruling on a Rule 12(b)(5) motion to dismiss, if a district court considers evidence
outside the pleadings, the district court must normally convert the 12(b)(5) motion into a Rule 56

motion for summary judgment, and must give the non-moving party an opportunity to respond. See

dismiss into a motion for summary judgment. See United States v. Ritchie, 342 F.3d 903, 908 (9th

failure to state a claim upon which relief can be granted, (6)
failure to join a party under Rule 19. A motion making any of these
defenses shall be made before pleading if a further pleading is
permitted. No defense or objection is waived by being joined with one
or more other defenses or objections in a responsive pleading or
motion. If a pleading sets forth a claim for relief to which the adverse
party is not required to serve a responsive pleading, the adverse party
may assert at the trial any defense in law or fact to that claim for
relief. If, on a motion asserting the defense numbered (5) to dismiss
for failure of the pleading to state a claim upon which relief can be
granted, matters outside the pleading are presented to and not
excluded by the court, the motion shall be treated as one for summary
judgment and disposed of as provided in Rule 56, and all parties shall
be given reasonable opportunity to present all material made pertinent
to such a motion by Rule 56. (Emphasis added.)

On review of a motion to dismiss, our task is to determine whether or
not the challenged pleading sets forth allegations sufficient to make
out the elements of a right to relief. Crucil v. Carson City, 95 Nev.
583, 600 P.2d 216 (1979); cf. Stump v. Sparkman, 435 U.S. 349, 354,
98 S.Ct. 1099, 1103, 55 L.Ed.2d 331 (1978). In making this
determination, the allegations in the complaint must be taken at "face
value," California Motor Transport Co. v. Trucking Unlimited, 404
U.S. 508, 515, 92 S.Ct. 609, 614, 30 L.Ed.2d 642 (1972), and must be
construed favorably in the plaintiff's behalf. The complaint cannot be
dismissed for failure to state a claim unless it appears beyond a doubt
that the plaintiff could prove no set of facts which, if accepted by the
trier of fact, would entitle him to relief. Conley v. Gibson, 355 U.S.
41, 45-46, 78 S.Ct. 99, 101-02, 2 L.Ed.2d 80 (1957).

Page 10
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Cir. 2003) (citing Van Buskirk v. CNN, 284 F.3d 977, 980 (9th Cir. 2000)); Barron v. Reich, 13 F.3d
1370, 1377 (9th Cir. 1994); and 2 James Wm. Moore et al., Moore's Federal Practice § 12.34[2]
(3d ed.1999). Apart from the pleading itself (the DECLARATORY JUDGMENT PETITION),
such materials include documents attached to the DECLARATORY JUDGMENT PETITION,
documents incorporated by reference into the DECLARATORY JUDGMENT PETITION, or
matters of judicial notice and matters to which there is no dispute as to authenticity. See id.

Further, as matters of public record, there is no dispute as to the authenticity of the prior
pleadings filed with this Court in the 2009 case and the fact that the Court may take judicial notice

of the same.

D. ARGUMENT

CLAIM PRECLUSION

The legal theory of issue preclusion, sometimes referred to as “collateral estoppel,” and the
legal theory of claim preclusion, are often confused. Although somewhat similar, they are
substantially different. Claim preclusion, under which a valid and final judgment on a claim
precludes a second action on that claim or any part of it, embraces all grounds of recovery that were

asserted in a suit, as well as those that could have been asserted, and thus has a broader reach than

issue preclusion. Five Star Capital Corporation v. Ruby, 124 Nev. 1048, 194 P.3d 709 (2008).

While claim preclusion can apply to all claims that were or could have been raised in the initial
case, issue preclusion only applies to issues that were actually and necessarily litigated and on

which there was a final decision on the merits. See Id. The modern view is that claim preclusion

embraces all grounds of recovery that were asserted in a suit, as well as those that could have been

asserted in a suit, and thus has a broader reach than collateral estoppel. University Of Nevada v.

Tarkanian, 110 Nev. 581, 879 P.2d 1180, 97 Ed. Law Rep. 927 (1994); Betterman v. Wells Fargo

Ag. Credit Corp., 802 P.2d 1112 (Colo.Ct.App. 1990); Matter of Herbert M. Dowsett Trust, 7
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Haw.App. 640, 791 P.2d 398 (Ct. 1990); Madsen v. Borthick, 769 P.2d 245, 247 (Utah, 1998).

Claim preclusion applies to all grounds of recovery that were or could have been brought in the first

case. Five Star Capital Corporation, supra. Claim preclusion should apply if: (1) the parties or
their privies are the same; (2) the final judgment is valid; and (3) the subsequent action is based on
the same claims or any part of them that were or could have been brought in the first case. These
three factors, in varying language, are used by the majority of state and federal courts and the test
maintains the well-established principle that claim preclusion applies to all grounds of recovery that
were or could have been brought in the first case. See Id.

Claim preclusion is clearly applicable as a bar to the 2013 DECLARATORY JUDGMENT
PETITION filed by JACQUELINE M. MONTOYA, the second case dealing with the TRUST,
Trust No. 2, its assets, the income therefrom, the remainder interest, and the construction and
reformation of the TRUST agreement. As noted above, the first case dealing with the TRUST,
Trust No. 2, its assets, the income therefrom, the remainder interest, and the construction and
reformation of the TRUST agreement was a Petition To Assume Jurisdiction Over Trust; Confirm
Trustee; And Construe And Reform Trust that was filed on August 17, 2009.

The first required factor for claim preclusion to be applicable is that the parties or their
privies are the same in both cases. The parties in the 2009 case and in this case are the same. In the
2009 case, the Petitioner was ELEANOR and JACQUELINE M. MONTOYA and KATHRYN A.
BOUVIER were necessary parties who participated in the same. As noted above, in reality the
action was initiated and driven by JACQUELINE M. MONTOYA and her attorney, and primarily
was for the benefit of JACQUELINE M MONTOYA and her sister, KATHRYN A. BOUVIER.
ELEANOR was confirmed as Trustee of the TRUST in the first case. Not only did JACQUELINE
M. MONTOYA receive a copy of the 2009 PETITION and a notice of the hearing thereon, she
actively participate in the case by signing a Consent to the PETITION in which she stated that she
had read the PETITION, believes it to be true and correct to the best of her knowledge, consents to
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the PETITION, and requests that the Court enter an Order approving the PETITION in its entirety.
JACQUELINE M. MONTOYA is the Petitioner in the current 2013 declaratory judgment action,
the second case dealing with the TRUST, Trust No. 2, its assets, the income therefrom, the
remainder interest, and the construction and reformation of the TRUST agreement, against
ELEANOR, individually and as Trustee of the TRUST.

KATHRYN A. BOUVIER was also a necessary party to the 2009 PETITION, the first case
dealing with the TRUST, Trust No. 2, its assets, the income therefrom, the remainder interest, and
the construction and reformation of the TRUST agreement. She not only received a copy of the
2009 PETITION and a notice of the hearing thereon, she also actively participated in the first case
by signing a Consent to the PETITION in which she stated that she had read the PETITION,
believes it to be true and correct to the best of her knowledge, consents to the PETITION, and
requests that the Court enter an Order approving the PETITION in its entirety. KATHRYN A.
BOUVIER is also a necessary party in the 2013 declaratory judgment action, the second case
dealing with the TRUST, Trust No. 2, its assets, the income therefrom, the remainder interest, and
the construction and reformation of the TRUST agreement, and a copy of the 2013
DECLARATORY JUDGMENT PETITION and a Notice of the Hearing thereon were mailed to
KATHRYN A. BOUVIER by Petitioner JACQUELINE M. MONTOYA. A copy of the Certificate
Of Mailing is attached hereto as Exhibit “L” and by this reference incorporated herein.

Further, KATHRYN A. BOUVIER has now retained legal counsel and joined in the 2013
DECLARATORY JUDGMENT PETITION as a party.

That JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER were parties to the
2009 case and the PETITION filed therein is further supported by the August 4, 2009 letter and
enclosed Consents to Reformation (attached hereto as Exhibit “E” and “F”) sent by Mr.
STEADMAN, ELEANOR’s purported attorney, to JACQUELINE M. MONTOYA and

KATHRYN A. BOUVIER. As mentioned above, Mr. STEADMAN states in those letters, “As vou
Page 13
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are aware, we are in the process of reforming the W.N. Connell and Marjorie T. Connell Living

Trust (the “Trust’). (Emphasis added.) By saying “[a]s you are aware,” Mr. STEADMAN indicates
that he or his firm had previously advised JACQUELINE M. MONTOYA and KATHRYN A.
BOUVIER of the fact that a petition to reform the TRUST was going to be filed. The introductory
phrase “[a]s you are aware” combined with the next word “we” implies that after being advised by
Mr. STEADMAN with regard to the PETITION and agreeing that the same should be filed,
JACQUELINE M. MONTOYA, KATHRYN A. BOUVIER, and ELEANOR (“we”) agreed to
proceed with filing the PETITION. Additionally, by enclosing Consents to Reformation with the
August 4, 2009 letter, which “outlin[e] the estate tax implications that may arise in reforming the
Trust,” Mr. STEADMAN was giving legal advice to JACQUELINE M. MONTOYA and
KATHRYN A. BOUVIER - something an attorney would do only for his clients.

In light of the foregoing, it is difficult for JACQUELINE M. MONTOYA and KATHRYN
A. BOUVIER to argue that they were not in fact parties to the 2009 case and the PETITION filed
therein.

At the January 14, 2014 hearing on ELEANOR’s first Motion To Dismiss Petition For
Declaratory Judgment Regarding Limited Interest Of Trust Assets Pursuant To NRS 30.040, NRS
153.031(1)(E), And NRS 164.033(1) For Failure To State A Claim Upon Which Relief Can Be

Granted Pursuant To NRCP 12(b)(5), this Court said, “I don’t think it’s the same parties.” Hrg.

Transcr. 8:22 (January 14, 2014). (Emphasis added.) If notwithstanding the foregoing arguments,
which show strong support for JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER
being parties to both the instant case at the 2009 case, this Court continues to be of the opinion that
the parties are not the same in both cases, JACQUELINE M. MONTOYA, KATHRYN A.
BOUVIER, and ELEANOR are certainly in privity with each other.

Pursuant to the Restatement (Second) of Judgments § 41, which was adopted by the Nevada
Supreme Court in Alcantara ex rel. Alcantara v. Wal-Mart Stores, Inc., 321 P.3d 912, 917 (Nev.
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2014), a person who was represented by (in privity with) a party to an action is bound by a

judgment in that action even if such person was not an actual party. The Restatement (Second) of
Judgments § 41 states in relevant part:

(1) A person who is not a party to an action but who is represented by a party is bound by

and entitled to the benefits of a judgment as though he were a party. A person is

represented by a party who is:

(a) The trustee of an estate or interest of which the person is a beneficiary; or

(b) The executor, administrator, guardian, conservator, or similar fiduciary manager of an
interest of which the person is a beneficiary;

(2) A person represented by a party to an action is bound by the judgment even though the
person himself does not have notice of the action, is not served with process, or is not
subject to service of process. (Emphasis added.)

Again, although JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER were the
drivers of the 2009 case, ELEANOR was shown on the PETITION as the Petitioner and thus was a
party. Again, if this Court does not accept the idea that JACQUELINE M. MONTOYA and
KATHRYN A. BOUVIER were parties to the 2009 case, it should find that JACQUELINE M.
MONTOYA and KATHRYN A. BOUVIER were in privity with ELEANOR — the Petitioner in the
2009 proceeding. There is no argument that ELEANOR was not a party to that case as Trustee of
the TRUST, which TRUST again was the subject of the 2009 case and PETITION. JACQUELINE
M. MONTOYA and KATHRYN A. BOUVIER were made beneficiaries of the TRUST via the
2009 case and PETITION and were represented by ELEANOR via the PETITION in that regard.
Therefore, § 41 of the Restatement (Second) of Judgments is directly applicable to this case in that
ELEANOR, as Trustee of the TRUST, represented JACQUELINE M. MONTOYA and

KATHRYN A. BOUVIER, as beneficiaries of the TRUST, in the 2009 case. Consequently, as

provided by the Restatement (Second) of Judgments § 41, JACQUELINE M. MONTOYA and

Page 15 AA 1631




(S

i I

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

KATHRYN A. BOUVIER are “bound by the judgment” in the 2009 case.
The first factor for claim preclusion to apply is satisfied as the parties or their privies are

the same in the 2009 case and the current 2013 case, namely ELEANOR, JACQUELINE M.
MONTOYA and KATHRYN A. BOUVIER.

The second required factor for claim preclusion to be applicable is that the final judgment in
the first case is valid. There is no question of the validity of the judgment in the first case, the 2009
case. As noted above, the 2009 Petition To Assume Jurisdiction Over Trust; Confirm Trustee; And
Construe And Reform Trust was filed on August 17, 2009; a true and correct copy of the
PETITION and Notice Of Hearing thereon was mailed to ELEANOR, JACQUELINE M.
MONTOYA and KATHRYN A. BOUVIER at their last known mailing addresses per Nevada law
as evidenced by a Certificate Of Mailing and Notice Of Hearing attesting to such mailing filed; on
the hearing date of September 4, 2009, an Order Assuming Jurisdiction Over Trust; Confirm
Trustee; And For Construction Of And Reform Of Trust Instrument was filed; a Notice Of Entry Of
Order and Certificate Of Mailing were filed attesting to the mailing of the Notice Of Entry Of Order
and Certificate Of Mailing and a copy of the Order Assuming Jurisdiction Over Trust; Confirm
Trustee; And For Construction Of And Reform Of Trust Instrument to ELEANOR, JACQUELINE
M. MONTOYA and KATHRYN A. BOUVIER at their last known mailing addresses per Nevada
law; and a search of the Register of Actions and pleadings in the first case shows no objection to,
motion for relief from, reconsider or appeal of such Order being filed. The time to object to, file a
motion for relief from, reconsider or appeal the Order has long past. Accordingly, the second factor
for claim preclusion to apply is satisfied as the Order entered in the first case in 2009 is valid.

The third and final required factor for claim preclusion to be applicable is that the

subsequent action is based on the same claims or any part of them that were or could have been
brought in the first case. The first case involved the TRUST, Trust No. 2, its assets, the income

therefrom, the remainder interest, and the construction and reformation of the TRUST agreement.
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In particular, the Court assumed jurisdiction of the TRUST, the Court confirmed the Trustee
thereof, and the Court construed and reformed the TRUST agreement in part by declaring that
JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER were beneficiaries of Trust No. 2
upon the death of their mother, ELEANOR. The second case of 2013 also involves the TRUST,
Trust No. 2, its assets, the income therefrom, the remainder interest, and the construction and
reformation of the TRUST agreement. There is no question that the claims in the second case could
have been brought in the first case.

Further, the allegations in the 2009 PETITION in the first case were directly on point
regarding the dispute contained in the second case. Although this is not necessary for claim
preclusion to apply, one can argue that not only could the claim in the 2013 case have been brought
in the 2009 case, in fact the dispute raised in the 2013 case, ownership of the Oil assets and the
corresponding entitlement to the income therefrom, was addressed in the 2009 PETITION and
Consents. The 2009 PETITION specifically states that that: (1) as of the death of MARJORIE,

Irust No. 2 owned land and oil and gas shares in reserves and income located in_Upton

County, Texas (the “Oil Assets”); and (2) pursuant to Article Fourth, which Article governs the

administration of Trust No. 2, all income from the Oil Assets is to be paid to ELEANOR as the

“Residual Beneficiary” during her lifetime. The Consents of JACQUELINE M. MONTOYA

(and KATHRYN A. BOUVIER) filed in the 2009 case specifically state: (1) JACQUELINE M.

MONTOYA has read the Petition To Assume Jurisdiction Over Trust; Confirm Trustee; And

Construe And Reform Trust and believes it to be true and correct to the best of her knowledge;

and (2) JACQUELINE M. MONTOYA consents to the Petition and requests that the Court enter

an Order approving the Petition in its entirety. Furthermore and most noteworthy, the Consents

contain an affirmative representation by JACQULINE M. MONTOYA and by KATHRYN A.

BOUVIER that she is only a contingent income beneficiary of the TRUST. Now the 2013

DECLARATORY JUDGMENT PETITION seeks in part a determination that ELEANOR, both
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individually and as Trustee of the TRUST, “... is only entitled to a 35% proportion of all real

property located in Upton County, Texas, including the income generated from | gas, oil, and

mineral leases relating to such Upton County, Texas real property...” The DECLARATORY

JUDGMENT PETITION further seeks in part a determination that JACQUELINE M. MONTOYA
and KATHRYN A. BOUVIER or Trusts that they are beneficiaries of are entitled to 65%

proportion of all real property located in Upton County, Texas, including the income generated

from gas, oil, and mineral leases relating to such Upton County, Texas real property. This is
completely contrary to and contradictory of the statements and representations contained in the
PETITION and the Consents of JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER
noted above. For example, how could JACQUELINE M. MONTOYA and KATHRYN A.

BOUVIER each only be a contingent income beneficiary and ELEANOR be entitled to all of the

income for her life as JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER consented to
and affirmatively asserted in the 2009 case, but now both claim ELEANOR is only entitled to
Thirty-Five Percent (35%) of the income? It is important to note that the claim of JACQUELINE
M. MONTOYA and KATHRYN A. BOUVIER in the 2013 case, that ELEANOR is only entitled to
Thirty-Five Percent (35%) of the income and JACQUELINE M. MONTOYA and KATHRYN A.
BOUVIER (or a trust of which they are beneficiaries thereof) are entitled to the Sixty-Five Percent
(65%) interest in the Oil Assets, is based on their allegation that such right of JACQUELINE M.
MONTOYA and KATHRYN A. BOUVIER (or a trust of which they are beneficiaries thereof) is
the result of a power of appointment exercised in the Last Will and Testament of MARJORIE T.
CONNELL. The date of death of MARJORIE T. CONNELL was May 1, 2009. A copy of the
Death Certificate of MARJORIE T. CONNELL is attached hereto as Exhibit “M” and by this
reference incorporated herein. The first case was not filed until August 17, 2009, subsequent to the
death of MARJORIE T. CONNELL. JACQUELINE M. MONTOYA became the successor trustee

of THE MTC LIVING TRUST immediately upon the death of MARJORIE T. CONNELL.
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Therefore, this claim of JACQUELINE M. MONTOYA, individually and as Trustee of THE MTC
LIVING TRUST, and of KATHRYN A. BOUVIER as set forth in the 2013 case was fully vested
and in existence at the time of the 2009 case.

The third factor for claim preclusion to apply is satisfied as the subsequent 2013 action is
based on the same claims that could have been brought in the first case of 2009. Further, not only
could the claim in the second case of 2013 have been brought in the first case of 2009, arguably the
claim in the 2013 case was brought and addressed in the 2009 case in that the allegations and
representations contained in the PETITION and Consents filed in the first case of 2009 directly
address the claim to Sixty-Five Percent (65%) of the assets and income of the Trust No. 2 now
raised in the 2013 case. Accordingly, the third factor for claim preclusion to apply is satisfied both
possible ways.

Further, at the Motions Hearing on January 14, 2014, counsel for Petitioner JACQUELINE
M. MONTOYA, namely MR. POWELL, specifically argued that ELEANOR should have brought
her current questions and disputes regarding the TRUST income in the 2009 case. Counsel for
Petitioner JACQUELINE M. MONTOYA stated that ELEANOR therefore should now be
precluded from asserting any claims in this 2013 case. In doing so, counsel for Petitioner
JACQUELINE M. MONTOYA admitted on the record that claim preclusion is applicable.
Accordingly, any questions, issues or disputes JAQUELINE M. MONTOYA and KATHRYN M.
BOUVIER had about the TRUST also should have been brought in the 2009 case. Counsel for
Petitioner JACQUELINE M. MONTOYA cannot on the one hand argue that claim preclusion is not
applicable to his client (and KATHRYN M. BOUVIER) regarding a dispute as to who is entitled to
the TRUST income under his 2013 case in his resistance to ELEANOR’s Motion To Dismiss, and
then at the very same hearing argue that claim preclusion, under the guise of “laches”, is applicable
to ELEANOR regarding her claim as to the TRUST income in the 2013 case. Counsel for

Petitioner JACQUELINE M. MONTOYA is correct that claim preclusion is applicable herein;
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however, counsel cannot choose which party claim preclusion is applicable to and which party it is
not applicable to. Claim preclusion bars the 2013 case, period.

The Court acknowledged the claim preclusion argument, that counsel for Petitioner
JACQUELINE M. MONTOYA seemed to be arguing in favor of ELEANOR’s Motion To Dismiss
on the grounds of claim preclusion, and asked why indeed these disputes and questions were not
raised in the 2009 case. When confronted by this by the Court, counsel for Petitioner
JACQUELINE M. MONTOYA attempted to distinguish his argument as one of laches, not claim
preclusion. The Transcript of the January 14, 2014 Motions hearing contains the following
dialogue:

“MR. POWELL: Well, Miss — if — well, my point is if Ms. Ahern had brought this in a
timely manner, and specifically if she had brought this when Ms. Connell had the ability to
rebut —

THE COURT: Doesn’t that get back to this whole point of claim preclusion then? Why
didn’t we litigate this four years ago?

MR. POWELL: Exactly. Why did no — it wasn’t raised four years ago. There was still
65/35 four years ago.

THE COURT: Right.

MR. POWELL: There was a 65/35 up until June. Then the plug is pulled by Ms. Ahern who
says, I've always been entitled to a hundred percent of it. I just never told any of you
apparently that I felt this way and had these rights. I mean, this is analogous to again, a
homeowner who says, you’re encroaching on my property by 30 feet. I’ve known for 30
years but I’'m telling you now. Well, too late.

THE COURT: You’re about to talk me into reconsidering my — Mr. Mugan’s motion.
Because what you’re saying basically is that we should have known this and it should
have all been litigated when Ms. Connell was still alive. And you know, Ms. Ahern didn’t
tell us and so, you know, it should have been litigated four years ago. You know —

MR. POWELL: But I'm not sure how that would be on my client’s burden when Ms. Ahern
is the trustee and Ms. Ahern is still doing a 65/35 split that whole time.

THE COURT: Okay. So it’s her fault that it didn’t —

MR. POWELL: How can my client anticipate —
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reference. See Motions HearingTranscr. 13:7 — 14:20; 21:23 — 22:16; 26:18 - 26.24 (January 14,

THE COURT: - we didn’t get litigate — this didn’t get litigated nine years ago when maybe
I don’t know if Ms. Connell was competent to — I don’t know what condition she was in at
the end of her life.

MR. POWELL: Oh, well, she was still — but my point being is if you’re going to make an
argument of saying, you’re not entitled to the 65 percent; I was always entitled to it. Why
was this not done during Mrs. Connell’s lifetime so Ms. Connell could have responded to

it? Ms. Connell was a trustee as well.

THE COURT: Right.

THE COURT: Okay. When I started out — when you started Mr. Powell —

MR. POWELL: Yeah.

THE COURT: - the question was what’s changed; didn’t we already argue all of this?
And you said well —

MR. POWELL: Here’s -

THE COURT: - the release issues hadn’t been addressed. And to me they all sound like
they really were more in support of Mr. Mugan’s motion on claim preclusion. That she
shouldn’t have changed this. Why wasn’t it litigated previously? To me this is the whole
point why we have to have the evidentiary hearing is because we don’t have any other way.
I don’t understand how we could possibly do this short of an evidentiary hearing. Because
as you said, some of the evidence is gone, the written documentary evidence would be gone.
Through nobody — I’'m not saying it’s anybody’s fault, but it just — this goes back to *72.
This is like 40 years old. (emphasis added)

THE COURT: So denying both petitions. It’s without prejudice because if for some reason
something develops through the evidentiary hearing that one of the other claims has merit,
that this is precluded or that there’s laches then, you know, we can rule on it at that time, but
that’s when I think it all has to be part of the evidentiary hearing.

A copy of this Transcript is attached as Exhibit “N” and incorporated herein by this

Regardless of what you call it, laches and/or claim preclusion, as shown by the foregoing
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discussion at the Motions Hearing, both the Court and counsel for Petitioner JACQUELINE M.
MONTOYA acknowledged that the claims brought in this second case of the 2013
DECLARATORY JUDGMENT PETITION could have been brought in the 2009 case, which 2009
case involved the TRUST, Trust No. 2, its assets, the income therefrom, the remainder interest, and
the construction and reformation of the TRUST agreement. As noted above, claim preclusion

applies to all grounds of recovery that were or could have been brought in the first case.

Therefore, claim preclusion applies, the 2013 DECLARATORY JUDGMENT PETITION is barred,
and no evidentiary hearing is needed.

D. CONCLUSION

The Petition For Declaratory Judgment Regarding Limited Interest Of Trust Assets pursuant
to NRS 30.040, NRS 153.031(1)(E), AND NRS 164.033(1)(A) should be dismissed for failure to
state a claim upon which relief can be granted pursuant to NRCP 12(b)(5) on the grounds of claim

preclusion.

WHEREFORE, ELEANOR C. AHERN, a/k/a ELEANOR CONNELL HARTMAN
AHERN, as Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST
dated May 18, 1972, respectfully request that this Honorable Court enter an Order granting her
Motion to Dismiss Pursuant to NRCP 12(b)(5).

DATED: October_(f_, 2014.

v e

JOHN R. MUGAN, ESQUIRE

Nevada Bar No. 10690

MICHAEL D. LUM, ESQUIRE

Nevada Bar No. 12997

2600 Paseo Verde Pkwy., Suite 200
Henderson, Nevada 89074

Attorneys for Trustee ELEANOR CONNELL
HARTMAN AHERN
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VERIFICATION
STATEOF (N 5 )

COUNTY OF L CE 3““5

ELEANOR CONNELL HARTMAN AHERN, as Trustee of THE W. N. CONNELL AND

MARIJORIE T. CONNELL LIVING TRUST dated May 18, 1972, being first duly sworn, deposes
and says: That I am the Movant herein; that I have read the above and foregoing MOTION TO
DISMISS PETITION FOR DECLARATORY JUDGMENT REGARDING LIMITED INTEREST
OF TRUST ASSETS PURSUANT TO NRS 30.040, NRS 153.031(1)(E), AND NRS 164.033(1)(A)
FOR FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED PER NRCP
12(b)(5); that the same is true of my own knowledge, except for matters therein stated on

information and belief, and as for those matters, I believe it to be true.

£
‘ A2 L

ELEANOR CONNELL HARTMAN AHERN

SUBSCRIBED and SWORN to before me
this Z day of October, 2014.

b el (] oo

NOTARY PUBLIC

23
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CERTIFICATE OF MAILING

I hereby certify that on the ¢ day of October, 2014, I did email to JOSEPH J.
POWELL, Esquire, as indicated below, and I did email and deposit in the U.S. Post Office at Las
Vegas, Nevada, postage prepaid, a copy of the above and foregoing MOTION TO DISMISS
PETITION FOR DECLARATORY JUDGMENT REGARDING LIMITED INTEREST OF
TRUST ASSETS PURSUANT TO NRS 30.040, NRS 153.031(1)(E), AND NRS 164.033(1)(A)
FOR FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED PER NRCP

12(b)(5), to each person as indicated below, addressed as follows:

Joseph J. Powell

The Rushforth Firm. Ltd.
P.O. Box 371655

Las Vegas, NV 89137-1655

probate@rushforthfirm.com

Whitney B. Warnick

Albright, Stoddard, Warnick & Albright
801 South Rancho Drive, Suite D-4

Las Vegas, NV 89106
wbw(@alrightstoddard.com
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1N THE BIGHTH JUDICIAL DISTRICT COURT OF THE STATH OF KEVADA
' I AND FOR THE COUNTY ©F CLARK
tn'the Uatizr of the Adoption of
BLEANOR C, HARTMAN,

an Adutt

it S Yot S gt et

DEGHEE OF ADOUWTION

MARIORIE T, CONKELL snd BLEANOR €, HARTMAN having presxrted
thelr patition for apprevel of twir adoption dectaring that RLEANOR C. HARTMAN,
wnadult, is the child of Petittener MARJORIS T. CONNELL; and satd awtter coining
wm@mmmmnmwmm from which exainstion ft
t-mmmv.mummmummm
yours aldar than ELEPAHOR C. HARYEAN; that hoth Patitioners are residents of the
County of Clark, State of Neveds; that both Fatitionars a6 murried; that the
respective epouses of Petitionars have givan thalr cocmntn to the edoption of
ELEAHOR C, HARTMAN by MARIOR!E T, CONNELL)

The Court balag sxtisiled that the bist interests of the Petttionars witl
be prosetsd by the proposed adeption, hersby grents the Petition and 1t Is there-
m .

OROERED, ADJUDGED AND DECREED that the sald adoption sgresment
Is spproved snd that sild ELEARGR €, HARTMAN, an sdult, be, end she harshy
Is, ductared adopted by Patitioner MARSORIE T. CONKELL, and shall hencsforth be
repgsrded and treated In all respacts az har chitd snd kave el the rights end be
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PRUST AGREEMENT

{("The W, . Connell and Marjorie T, connell Living Trust™)
4

THES TRUST AGREEMENT, wade this /[ “day of 21;.’4}0 .

1972, by ¥W. N. CONJELL and MARJORIE T. COWNJELL, hushand and wife,

(hereinafter sometimes referred to as the kGrantors", whan
reference is made to them in their capacity as creators of this
crust and the transferrors of the principal properties thereof) ,
and W. M¥. CONVELL and MRRIORIE . COWNELL, of Las Vegas, Hevada,
(hereinafter sométimes referred to as the "Trusteé" when reference
is made to them in thelr capacity as the Trustee or fiduciary
hereurder), and by this instrument revoxe the previous revocable
living trust made by us on the 1ist day of Dec. 197l:
WITNESSETH: |

WHEREAS, the Grantors desire by this Trust Agreerent to
establish a revocable trust for the uses and purposes hereinafter
set fo?th, to make provision for the caxe and managenment of
certain of their precent properties and for the ultimate disposi-

*

tion of the trust properties;

WOV, THEREFORE, the Grantoxs hereby give, grant, transfer,
set over and deliver as the original trust estate, IN TRUST, unto
the Trustea, who hereby declare that they have received from the
Grantors all of the property listed on schedule "A" (which
schedule is attached hereto and made 2 part of this Trust Agree-
ment), TO HAVE AND TO HOLD THE SAME IN TRUST, and to manage,
invest and reinvest the same and any additions that may from time
to time be made thereto, subject to the hexeinafter provided
trusts and the terms ahd conditions, powers and agreémants,
relating thereto.

additional property mdy be acdded to the trust estate, at.
any time and from time to time, by the Grantors, or either of

them, Or by any person or persSOons, by inter vivos act or testa-

mentary Sransfer, or by insurance contract or trust designation.




‘ : . . .

The property comprising tihe original trust estate during
kite joint lives of the Grantors shall rektain its character -as their
cormunity property or separate property, as designated on the
attached Schedule ua", Properily subsequently receivad by the
Prustee during the joint lives af the Grantors shall ba listed
on an appropriate schedule annzxed hersto and shall have the
geparate oY community character agcribed thereto on such schedule.

FIRST: UAME AUD BEVEFICIARIES OF TRUST. The trusts created

hereby shall be for the use and penefit of the Grantors and for
ELEANOR MARGUERITE CONNELL HARTHAN, the daughter of W. N. CONWELL
by a priox marriage, and for her igsue as nereinafter provided.
ELEANOR MARGUERITE CONHﬁLL'HARTﬂAN shall hereinafter be designated

as the "Residual peneficiary”.

This trust shall be known and identified as the "W. d.
Cconnell and Narjorie T. Connell Living Trust®, and, for purposeé
of coavenience, shall hereinafter be referred to as‘Trust Wo. L.

SECOUD: TRUST Q. 1. The prustee shall hold, manage,

jnvest and reinvest the trust estate and shall collect the income
thereof and dispose of the net income and principal as follows::*

A. Income. The Trustee shall pay equally to the
Grantors, 4GUEing their joint lives, all comnmunlity net incbme
of the trust estate and shall pay to each Grantor all ?
separate net income from his or her respactive share of the
trust estate. Such jncome shall be paid to the Grantors
unless the Trustee receives written notice from the Grantors
that all income shall not be distributed but shall he
accumulated by the Trustee and invested and reinvested as
herein provided.

B. Principal. puring the joint 1ives of the Grantors,
the Truskee shall pay ovel and distribute to a Grantor such
part or all of the principal of nis or her separate property
and nis or her share of the community property placed in this
initial trust by that Grantor as he or she shall demand in a
writing directed to the Trustee.

c. Death of Either Granter. Upon the death of the-

Grantor whose death snall First occur, the Trustee shall”’
divide the trust estate, including all property received as
a result of the decedent's death, as follows: i
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1. The trust estate and all properbty received”
as a result of the decedent's death shall be dividead
into two parts, each peri to be administered as a
separate trust to be wnown respectively as rprust Ho. 27
and "Trust dNo. 3°. nefarence hersafter Lo the
vpecedent' shall refoer to elther of the Grantors
whose death shall first oceur and reference to the
rgurvivor™ shall refer to the otner Grantor.

2. The Trustee shall allocate toO Trust Wo. 3
(a) the Survivor's separate progerty interest in "the
trust estate; {(b) the Survivor's one-half (L/2) ]
interest in the community property of the trust estate,
less a proportionate part of all amounts properly
chargeable agalnst all community property; and {cj
the Survivor's commun ity property interest in any °
.policy of insurance on the life of the pecedent owned
by the Grantors as community property and made payable
te Trust No. 1. '

3. The Trustee shall allocate to rrust HWo. 3,
£rom the Decedent's separate property an amount age
determined in Article THIRD hereof.

'

4. The Trustee shall allocate to Trust Wo. 2,
all the remaining protion of the trust estate oot
allocated to Trust No. 3, including, but not limitegd
ro, the Decedent’s community property interest, if any.
in any life insuxance policy on the life of the -
Decedent payable to Trust Mo. 1. '

5. In the event that property is received by the
Trustee, by inter vivos or rastamentary transfex and
directions are contained in the jnstrument of transfer.
for allocation to OX wetwaen Trust No. 2 or Trust do. 3y
then the Trustee shall make allocation in accordance ¢
with such directions, anything to the contrary herein,
notwithstanding.

6. I+ is the intention of the parties, that |
ELEANOR MARGUERITE CONYELL HARTMAW shall be a Co~’ :
trustee of the pecedent's separate property in trust
in this Trust to the extent the term royrugtea”, as:
hereinafter used, shall apply to her.

THIRD: MARITAL DEDUCTION. The rrustee shall allocate to.

r————————t

Prust No. 3 from the pecedent's separate property the fractional
share of the said assets which is equal to the maximum marital
deduction allowed for federal estate tax purposes, reduced by

the total of any other amounts allowed under the Internal Revenue
Code as a Marital Deduction which are not a part of this trust
estate. 1In making the computations and allocations of the said’
property to Trust No. 3 as herein required, the determination

of the character and ownership of the gaid property and the value

thareof ghall be as finally agtablished for federal estate tax
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purposes. This distribution is veing made without yegard to
death taxes payable by reason of the Decedent's deatn, which taxes

shall be paid from Trust No. 2 only.

FOURTH: TRUST NO. 3. Tha Trustee shall hold, manage, invest

and reinvest the estate of Trust No. 2 and shall collect the

jincome thereof and dispose of the net income and principal as

follows:

A. Death of Decedent. Upon the death of the Decedent,
the Trustee shall pay from the income or principal of this
rrust, the death taxes, probate and legal expenses, and the
expenses of the last illness and funeral of the Decedent,
provided, howsver, that no funds received by the Trustee
as proceeds from 2 retirement plan qualified under the
Internal Revenue Code shall be available for these purposes
unless there are no other assets in the Survivor's estatc,
in which event funds fxom a gualified plan can be used, but
only to the extent of thase actual expenses.

B, Income. All income received by this Trust fxom
the separate property of the pecedent shall be paid to the
Rssidual Beneficiary. In the event any of the real property
located in Upton County, Texas, as listed on the original =
* §chedule A" attached hereto, forms'a part of the corpus of
this Trust, the Residual peneficiary shall be paid an '
additional payment from the income received from the
Jecedent's half of the community property. which forms a
part of the corpus of ghis Trust, egual to all of the income
received by this Trust from the real property located in

L]

Upton County, Texas. However, the provisions relating to
the additional payment, shall be noncumulative, and in any
calendar year in which the income received from the said
community property is not sufficient to make full payment
hereunder, the Trustee is directed to pay only the income
which has been received by this Trust during that yeaxr, and
not to carry forward any deficiency in payment to the next

calendar year's income.

In the event the Residual peneficlary predeceases
the Survivor, the Residual Beneficiary's vights to receive

income hereunder shall be paid to or for the benefit
of her living children and +he issue of any deceased :

child by right of representation; oI in the event she’
dies without living issue, her incore rights hereunde?

shall become those of the Survivor.

*

All other income received by this Trust shall be
distributed to the survivor.

All payments as provided in this Section shall be
pade at frequent intervals, but at least semi-annually.

¢. Principal. The Trustee shall pay over and
distribute the principal of the estate of Trust No. 2
ag follows: .




1. Power to make gifts. The Survivor shall have
the discretionary power during his or her Lifetime
to direct the Trustee to pay over and distribute
trust principal of the separate property in trust
from the Decedent's Trust to or for the benefit of
the Residual Beneficiary or any of her living issue;
such power may be exercised by delivering to the
Trustee a writing duly executed and acknowledged,
wherein he or she specifies the amount of principal
that should be paid over and distributed to the
particular issue and in what proportions such
principal shall be paid over and distributed. It
is the Grantors' intent hereby to convey upon the
Survivor a sprinkling power; said power is limited,
hawever, to appointments made to and among the
Residual Beneficiary or her living issue.

2. power of invasion. If, in the opinion of
the Trustee, the income From all sources of which
the Trustee has knowledge shall not be sufficient
to support, maintain, educatse and provide for the
Surviver 'or Residual Beneficiary or any issue of
the Residual Beneficiary in their accustomed manner
of living, or in the event of any emergency be-
falling these said parties, such as illness,
accident-or cther distress, the Trustee is authorized
to use and expend such part of the trust principal of
Decedent's separate property in trust, as the
Trustee may deem necessary or desirable to meet such
needs or emergencies. The decision of the Trustee
as to what shall ceonstitute an emergency or the
necessity or desirability of encroachment upon
principal shall be conclusive upon all parties and
the Trustee shall be relieved and exonerated
hereunder if the Trustea acts in good faith in

making such determination.

3. sale of real property from Decedent 's geparate
propexty. The Survivor i3 directed that in the event
any additional money is needed for payment of
funeral, last illness or other costs to settle any
claims made against Decedent!s estate, or in the
event that the sale of Decedent’'s separate property
is contemplated at any time, only the separate
property of Decedent situated in Las Vegas, Clark
County, Nevada, shall be sold to satisfy this
obligation.

4. Sale of real property. In the event that
any real property which is listed on Schedule “A":
attached hereto as the Decedent's separate property,
_and, is a part of the corpus of Trust Wo. 2 is sold,
the Grantors direct the Trugtee to distribute the net
prodéeds from such sale, less any applicable Income
tax due because of such sale, to the Resldual
Beneficiary, free éf trust. In the event the
Residual Beneficiary is not living at the time of
the said ‘sale, the proceeds therefrom shall remain
in this Trust, and shall be subject to all of the
provisions as herein contained.
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p. Definition of real property. The term “real
property” as used in this Article FOURTH shall not include
the mineral, oil anl gas interests in Upton County, Texas,
if the same are separately listed on Schedule "A" hereta.

FIFTH: TRUST NO. 3. The Trustee shall hold, manage, invest

and reinvest the estate of Trust No. J and shall collect the

income thereof and -dispose of the net income and principal as

follows:

] A. Income. The Trustee shall pay to the Survivorx
during his or her lifetime all of the net incone of
the Survivor's trust estate in convenient, regular
inatallments, but not leas Erequently than quarter-annually.

B. Powers of appointment over income and principal,

1., During his or her lifetime, the Survivor
shall have the power to appoint all or any part
of the principal and undistributed income, if aony,
of the estate of Trust No. 3 to himself or herself,
er to any person Or persons. Such power of appoint-
ment shall bé éxercisable in all events, but only
by the survivor's submitting to the Trustee written
instructions expressly exercising such power.

2. . Upon the death of the Survivor, he ox she
shall have the sbsolute power to appoint the entire
principal and the undistributed income, if any.
of the estate of Trust No. 3, or any part thereof,
to his or her estate or to any person or persons.
such power of appointment shall be exercised only
by & provision in the Last Will of the Survivor
expressly exercising such power. Unless within
pinety {90) days after the death of the Surviver
the Trustee has,actual notice :of the existence
of a Will exercising such power, it ghall be deemed
for all purposes hereundar that guch power was
not exercised.’ '

C. Revocation and Amendments, The Survivor shall
have the power to revoke, amend or terminate Trust No. 3
herein provided by delivering such amendments or revocation
in writing to the Trustee provided that the Trustee's duties
and liabilities cannot be increased without the Trugtee's

consent.

D. Death of Survivor. Upon the death of the Survivor,
the Trustee shall distribute the trust estate in accordance
with and to the extent provided by the Survivor's exercise
of his or her power of appointment.

Tf and to the extent that the Survivor shall fail to
effectively exercise the foregoing power of appointment, the
principal and undistributed income of Trust No. 3 shall, upon
his or her death, be distributed to the Residual Benefijciary,
or to the heirs of her body if she is not then living.
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GTXTH: SPENDTHRIFT PROVISION. zach and every beneficiary

under the Living Trust and the various estates created hexeunder

ig hereby resgtrained from and shall be without right, power ot
authority teo sell, trangfer, assign, pledye, mortgage, hypothecate,
alienate, anticipate, bequeath or devise, or in any menner affect
or impair his, her or their beneficial rigzht, title, interaat,
ciaim and estate in and to either the income or principal of any
claim created hereunder, or to any part therecf, during the entire
rerm of said trusts; nor shall the right, title, interést, or
cstate of any beneficiary be subject to any right, claim, demand,
lien or jedgment of any creditor of any such beneficiary, nor

be subject nor liable to any process of law or eguity, but all

of the jincome and principal, except as otherwise provided in this
Trust Agreement shall by the Trustee be payable and deliverable

to or for the benefit of only the before named and designated
beneficiaries, at the times hereinbefore set out, and receipt

by such beneficiaries shall relieve the Trustee from responsibility
for such good faith distributions.

SEVENTH: POWERS OF TRUSTEE., To carxy out the purpeses of

any trust created uqder this instrument and subject to any limi~-
tatione stated elsewhere in this Trust Agreement, the Trustee is
vested with the following powers with respect to the trust estate
and any part of it, in addition to thaose powers now or hereafter

conferred by law:

A. To continue to hold any property. including
any shares of the Trustee’'s own stock and to operate
at the risk of the trust estate any business that the
Trugtee receives or acguires under the trust as long
as the Trustee deems advisable.

B. To manage, control, grapnt options on, sell,
(for cash or an deferred payments]. convey, exchange,
partition, divide, improve and repair trust property.

C. To lease trust property for terms within or
beyond the term of the trust and £or any purpase, including

-7
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exploration foxr and removal of gas, oil and other minerals;
and to entexr into community oil leases, pooling and uniti-
zation agreemants.

p. To borrow money and to encumber of hypothecate
trust property by mortgage. deed of trust, pledge, or
otherwise; to borrow mnaney on pehalf of one truat from
any othexr trust created hereunder to guarantee any loan
made during the lifetime of the Grartors.

E. To carry. at the expense af the trust, insurance
of such kinds and in such amounts as the Truatee deems
.advisable to protect the trust estate and the Trustee
against any hazard.

F. To commence or defend guch litigation with respect
to the trust or any property of the trust estate as the
Trugtee may deem advisgable at the expense of the trust.

G. To compromise Or otherwige adjust any ¢laims
or litigation against or in favor of the trust.

. To invest and reinvest the trust estate in every
kind of property, real, perscnal ox mixed, and every
kind of investment, gpecifically including, but not by
way of limitation, corporate obligations of evexy kind,
stocks, preferred or common, shares of invegtment trusts,
{nvestment companies, and mutual funds and mortgage partici-
pations, which men of prudence, discretion and intelligence
acquire for their own account, and to ipvest in any common
trust fund administerxed by the Trustee and to lend money
of one trust to any other trust created hereunder.

I. With respect to securities held in the trust,
to have all the rights. powers and privileges of an owner,
including, but not by way of limitation, the power to
vote, give proXies and pay assessments; to participate
in voting trusts, pooling agreements, foreclosures, reorgan-
izations., consolidations, mergers, liguidations, saleg
and leases and incident to such participation to deposit
securities with and vrransfer title to any protective
or other committee on such terms as the Trustee may deen
advisable; and to exercise oOX sell stock sybscriptions
or coaversion rights.

J. Except as otherwise specifically provided in
this ingtxument, the determination of all matters with =
respect to what is principal and income of the trust
eatate and the apportionment and allocation of receipts
and expenses thereon shall be governed by the provisions

of the Nevada principal and Income Law and shall be determined

py the Trustee in the Trustee's discretion; provided,
however, that all capital gain distriputions from mutual
funds should be allocated toO principal.

K. All of the trxust powexrs get forth in Nevada

Revised Statutes 163.26% to 163.410 inclusive, are hereby
incorporated into this Trust Agreement.

-
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EIGHTH: SPECIAL PROVISIONS,

A. Use of Home. The Trustee shall allow the Survivor
to occupy and use until his or her death the home {oxr
any interest therein) used by either or both Grantors
as a principal residence at the time of the Decedent's
death. The Trustee shall, at the discretion of the Survivor,
sell such home, and if the Survivor so directs, purchase
and/or build another comparable residence to be used
as a home for the Survivor, and so oOn from time to time.
The Survivor shall not be required to pay any rent for
the use of such homa,

B. Revogation and Amnendment .

1. (Except as provided in paragraph 2 of this
clause) :

(a} ‘This Trust Agreement, and the trustis
evidenced thereby, may be revoked at any time
during the joint lives of the Grantors by either
of the Grantors Jelivering written notice of
revocation to the Trustee and to the other
Grantox.

(1) Thig Trust Agreement, and the trusts
evidenced thereby, may be amended at any time
and from time to time during the joint lives
of the Grantors by the joint action of bhoth
crantors delivering such amandment or amendments
in writing to the Trustee provided that the
Trustee's duties and liakilities cannot be
increased without the Trustee's consent.

(¢} From and after +he death of the Decedent,
this Trxust Agreement may not be revoked, altered
or amended, except as provided in relation to
Trust No. 3.

{(d)} Upon any revocation of this Trust
Agreement, during the Grantors' Jjoint lives,
the Trustee shall return to each Grantor his
or her half of the community assets and to
each Grantor his or her separate property,
as indicated on Schedule "AT.

2. 1In the event that any insurance on the
1ife of either Grantor, owned by the cother Grantor
xs his or hex separate property, is payable ta
the Trustee or Trustees of any trust hereunder,
then this Trust Agreement and the trusts evidenced
thereby may be amended or revecked, inscfar as they
relate to such insurance, only by the Grantor who
ig owner of such insurance. The insuresd Grantor
shall have no right to revoke or amend to that
extent., This paragraph shall be construed as limiting
the rights of the insured-Grantor and not as expanding
the rights of the owner—-Grantor.
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C. Simultaneous Death. If there be no sufficient
evidence that the Grantors died otherwise than simultaneously,
then for purposes of this Trust Agreement, it shall
be conclusively presumed for all purpases of administra-
tion and tax effect of this Trust Agreement that the
Decedent shall be the Husbapnd and the survivor shall
e the Wife. ‘

p. Limitation of Trust Powers. Administrative
control and all other powers relating to the various
truat estates created hereunder, shall be exercised
by the Trustee in a fiduciary capacity and solely for
vhe benefit of the Survivor and the other heneficiaries
as herein provided. Neither the Trustee, the Grantors,
nor any other person, ghall be permitted to purchase,
exchange, reacquire or otherwise deal with or dispoese
of the principal of any of the various trust estates
or the income therefrom, for less than an adeguate and
full consideration in money or money's worth; nor shall
any person barrow the principal or income of the trust
estates, directly or indirectly, without adequate interest
in any cagse or without adequate gecurity therefor.

£. Compensation of Trustee. The Trustee ©r SUCCesSsSOr
Trustee, as herein provided, shall raceive reasonable
compensation for ordinary services performed hereunder.
Reasonable compensation shall be based upon the then
prevailing rates charged for similar services in the
locality where the same are performed by other fiduciaries
engaged in the trust business or acting as trustees.

F. aApplicabla law. This Trust Agreement ls executed
under the laws of the State of Nevada and shall in all
respects be governed by the 1aws ¢f the State of Nevada;
provided, however, the Trustee ghall have the digcretion,
exercisable at any later time and f£rom time to time,
to administexr Trust No. 1 pursuant to the laws of any
jurisdiction in which the Trustee may be domiciled, by
executing and acknowledging a written instrument to
that effect and attaching the same to this Trust Agree-
ment, and, if the. Trustee 8O excercisaes the Trustee's
discretion, as above provided, the various trust estates
shall be governed by the laws of the other state oOX
jurisdiction in which Trust No. 1 is then being administexed.

G. Invalid Provisions. In the event any clause,
provision ox provisions of this Trust Agreement and
the Living Trust created hereunder prove to be or be
adjudged invalid orx void for any reasen, then such invalid
or void clause, provision or provisions, shall not affect
the whole of this instrument, but the balance of the
provigions hereof shall remain operative and shall be
carried into effect insofar as legally possible. 1f
any provision contained in this Trust Agreement shall
otherwise violate the rules agalnst perpetuities now
or hereafter in effect in the state of Nevada or in any
. gtate by which this Living Trust may subseguently be
| governed, that portian of the Trust so effected shall
be administered as herein provided until the termination
of the maximum period authorized by 1aw, at which time
and forthwith, such part of the said trust estate s0O

-y~




affected shall be distributed in fee simple to the bene-
ficiary or benefjciaries in the proportions in which they
are then entitled to enjoy the benefits sO terminated.

H. TIncompetency of Beneficiarv. puring any period
in which any beneficiary under this Trust Agreement is
judicially declared incompetent, or in the opinion of
the Trustee is unable to care far himself, the Trustee
shall pay over or use for the benefit of said incompetent
beneficiary any part or all of the net income or principal
from his or her share of the trust estate, in such mannex
as the Trustee shall deem necegsary or degirable for
said beneficiary's suppork, maintenance and medical care.

1. Claimants. The Grantors have, except ag otherwise
expressly provided in this Trust Agreewent, intentionally
and with full knowledge declined to provide for any and
all of their heirs ox other persons who may claim an
interest in their respective estates or in these trusts.

J. Headings. The various clause headings used
herein are for convenience of reference only and constitute
- no part of this Trust Agreement.

K. Copies. This Trust Agreement may be axecuted
in anpy number of copies and each shall constitute an
original of one and the same: instrument.

1. Construction. Whenever it shall be nhecessary
to interpret this trust, the maaculine, feminine and neuter
personal pronouns may be construed interchangeably., and
the singular shall include the plural and the plural
the saingular. '

NINTH: LIFE INSURANCE POLICIES. with respect to any

policies of 1life jnsurance under which the rrustee is deslignated
as beneficliary, the Trustee shall deal with such policies as
required by the following tyust provisions, in addition to the

general trust provisions hereinbefore and hereinafter set forth:

A, Custody of Insurance Policies. The Trustee
shall have the custody of any policy of life insurance
under which the Trustee is designated as beneficiary.
However, the ownex shall have the right to possession
of said policy Or policies upon written request to the

Trustee.

B. Payment of premiums. The Trustee shall be
under na obligation to pay the premium of any policy
or policies of insurance, nor to make certain that such
premiums are paid by the Grantors or others, nor to
notify any persons of the non-payment of such premiums;
and, the Trustee shall be undexr no responsibility or
liability of any kind in case such premiums are not

paid.

wll—

AA 1657




c. collection of Policy Praceeds. Upon the death
of the insured under such policy oOX policies, the Trustee
shall collect all proceeds due thereon and the Trustee
shall make all-reasonable efforts to carry cut the provisions
of this Trust Agreement, including the maintenance of or
defense of any action ox suit; provided, however, the
Trustee shall be under no duty to maintain or enter into
any litigation unless the expenses thereof, including
counsel fees and costs, have been advanced Or guaranteed
in an amount and in a mannex which ig reasonably satis-
factory. The Trustee may Tepay any advances made by
the Trustee or reimburse itself for any auch fees and
costs expended in reasonable attempta for collection

of such proceeds out of the principal or income of the
trust.

p. Purchase of Assets. The Trustee is hereby
authorized and empowered to apply any part or the whale
amount of any insurance proceeds collectad hereunderx
to purchase assets from the insured’'s eatate which may
be offered for sale by the legal) representative of the
insured's estate at a price equal to the value of such
amsete as fixed by competent authority for purposes
of determining the liability of the insured's castate
for death taxes or at such other price as may he agresd
upon by the personal representative of the insured's
estate.

TENTH: NON-~CONTIST PROVISION. The Grantors specifically

desire that these trusts created herein be administered and
distributed withopt litigation ox ?iggg;g_qfﬂanyﬂk%g?. If any
beneficiary of these trusts Qr any other person, whetﬁer stranger,
relatives or heirs, or any legatees Or devisees under the Last
Will and Testament of the Grantors or the successors in intereat
of any such persons, including any person who may be eptitled

to receive any peortion of the Grautors' estates under the

intestate laws of the state of Nevada, geek Or establish to

A S P e et

agsert any c¢laim to the assets of these trusts established
herein, or attack, oppose or seek fo sef agide the adminigtration

and distribution of the said trusts, or to have the

o POy

same declared
-nﬂiéuﬁnﬁJVOid o;\diminishea, or to defeat or change é;?;éé%kf :
wpf the provigi;nsnéf-ﬁﬁénérust established herein, then in any

L the above mentioned cases and events, such person ox

persons shall vecoive One Dollar {$1.00) and no more in lieu

~12-




of any interest in the assets of the trusts.

RLEVINTH: DEATH OF ALL BINEFICIARIES. In the event the

Residual Beneficiary shall predscease the Granteors without

living issue or children of any deceased child, then the Grantors
direct that all of the income and principal of any trusts created
hereunder shall be distributed to the Shriners PFospitals for
Crippled Children upon the death of the Survivor.

TWELFTH: SUCCESSOR TRUSTZZ. 1n the event of the death or

incapacity of either Grantox, the gurvivor shall continue to serve
as the sole Trustee of all of the trusts created hereunder. Upon
the death or incapaclity of the Surviveor, the Grantorxs then
nominate and eppoint ELEANOR MARGUZRITE CONNELL HARTMAN as the
Trustee of all of the trusts created hereunder, or in the event
that she is unable or unwilling to serve in the said capacity,
then the Grantors nominate and appeint the FIRST NATIONAL BANK
OF NEVADA to sexve in the said capacity. KNo succéssor trustee
shall have any responsibility for the acts or omissions of any
prior trustee and no duty to avdit or inﬁéstigaﬁe the accounts
or administration of any such trustee, nor, unless in writing
requested so to do by a person having a present or future bene-
ficial interest under a trust created hereunder, any duty to
take action or obtain redress for breach of trust,

THIRTIENTH: ACKNOWLEDGEMINT, REPORTS, INSPECTION OF RSCORDS.

The Trustee hereby acknowledges receipt of and accepts the propercty
and the estate of Trust No. 1 created hereunder on the terms and
conditions stated and agrees +o care for, manage and control -

the same in accordance with the directions herein specified,

and to furnish to each beneficiary having income paid, disg~
tributed, credited or accumulated for his oF her benefit,

annually and more often if requested so to do, a statement showing

i3

'------------'-"-.'-""-"'---“"'-'-"---I----u--—-.--....-...--.......-....“
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the condition of the trust property. the character and amcunts

of the investments and liabilities, and the receipts, expeﬁses

and disbursements since the last previous statement. The baoks

of account of the Trustee in connection with the investments

shall at all times be open to the reasonable inspection of

the living beneficlaries or their duly qualified representatives,

and such persch OX persons as they may designate fox that

purpose.
THIS TRUST AGREEMENT 1is accepted and e
gtate of Nevada on the day and year first

xecuted by the Grantors

and Trustee in the

above written. '
GRANTORS =

#?l) ﬂ4<ff)f%}ﬂxh1ij/giﬁ~*--

%o N. . .CONNELL

PP paret Q7’<?€4¢¢¢miiﬁi

MARJORLE 4. CONNZLL.

TRUSTES :
9.3 1. st
W. N. CONNZLL

)fzﬁzézhhbzixt/f’C§2§4zmuc€Qf

MARJORIE T. CONNELL

STATE OF NEVADA)
) 88

COUNTY OF CLARK)
OnR "~ \Oas \Q‘N; , 1972, personally appeared before me,

a Notary Public, W. N, CONNELL and MARTORIE T. CONNELL, who

declared to me that they executed the foregoing Trust Agreement.

W e U, -’%;LL¢*ﬂ%

Not I} Public in and for sa id G A T T R T AT R SO T T, oyt s e,
8 o BOTARY FUL oIS v BP0y e
County and State FOriiReD, Ao gy VA,
5 £, % ety &
¥ ] v
_ JUNE A, GAVIN $
% Hy Comuniation Expues My 4, $90 k
[T TRINER L S H o BT SRR TN LN ' £
oy -L_-.gﬂ.m-!m_.:)‘
~14~
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SCHRDULE "A"

(“The W. N. Connell and Marjorie T. Cconnell Living Truskt")

All of the Grantors' rightsa, title and interest in the
following assets are hereby transferred to the Trustee as part
of this trust estate and will be administered and distributed
ig accordance with the terms of the forégoing Trust Agreement.

The following real property interests constitute the

community property of the Grantors:

1. Lots One {l) and Two {2) in Block Sixteen (16)
of South Addition to the City of Las Vegas, as
shown by map thereof on File in Book 1 of Plats,
page 51, in the office of the County Recorder
of Clark County, Nevada.

5. Iot Three (3), Block six {6}, Biltmore addition
to the City of Las Vegas, as shown by map there-
of on file in Book 2 of plats, Page 33, in the
Office of the County Racorder of Clark County,

Naovada. .

3, Lots Fifteen (15) and Sixteen {16) in Block
Fifteen (15) in the South pddition to the City
of Las Vegas as shown by map thereof on file
in Book 1 of Plats, Fage 14, in the Office of
the County Recordex of ¢lark County, Nevada.

4. Lots Twenty-Two {22} and Twenty~Three {23) in
Block Eleven (11} of South Addition to the City
of Las Vegas as shown by map theregf on file in
Book 1 of Plats, Page 51, in the Office of the
County Recorder of elark County, Nevada.

5. lLots Twenty-four (24) and prwenty~-five (25} in
Block Eleven {11) of South addition to the City
of Las Vegas, as shown by map thexeof on f£ile in
ook 1 of Plats, page 51, in the Office of the
County Recorder of clark county, Nevada.

The following assets constitute the separate property of

W. N. CONNELL:
1. Real Property:

(a} That portion of the North Balf (N L/2) of

the South Half (S 1/2) of the southwest Quarter

(8w 1/4) of Section 28, Township 20 South, Range
61 East, M.D.B.&M., described as follows:

Beginning at the point of jntersection of the
saat Line of the Northwest guarter (MW 1/4) of

o emms b s WA St i e b e = R e et

Bl
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rhe Southeast Quarter (SE 1/4) of the Southwest
Quarter {SW 1/4) of said Section 28, said Township
and Range, (hereinafter called Line 1) with the
Seuth boundary of Clark Avenue produced Westerly

as

of
to

the same 18§ DOW established (hereinafter called

Line 2): thence South along said Line 1 a distance

478 feet: thence North 899 36' West and parallel
gaid Line 2 a distance of 100 feet; thence

North along a line parallel tO gaid Line 1 &
distanced of 378 feet to sald Line 2; thence Easi
along said Line 2, 100 feet to the peint of beginning-

Togethexr with an andivided 1/30th interest of,

in and' to all water flowing or otherwise produced
from that certain artesian well located in the
north Half of the South Half of the Southeast
Quarter of Section 29, Townghip 20 South, Range

61

East, M.D.B.&M, known as the New Russell

well. Together with an undivided 1/30th intevrest

in

and to that certain pipe line connacted to

and running from sald well masterly to a point
100 feet Wast from gaid Line 1 above descxibed:
together with an easement for said pipe line

in common with all the other owners of said pipe
line along a strip of ground three feet in width,
the cepter line of which is iocated approximately
150 feet South of and running parallel with said
Line 2, and which strip extends from said well

to

a point 100 feet West fxom said Line 1; together

with the right to enter thereon for the purposs

of

repaixing, replacing and renewing said pipe line,

Reference: Deed # 180405, Book 35, pages 159 and l60.

{b)
38;
T.

The West 1/2 of Section 37, all of Sections
47 and 48 in Block 39, rownship 5 South,
& P. R.R, Co. Survey in Upton County, Texas.

2. 'Oil, gas and mineral rights on and under the following
described real propexty in Upton County, Texas.

{a)

sections 31 and 42 of Block 38, Township 3

south, T. & P. R.R. Co. Survey.

(b)
47

Sections 32, 33. 36; 37; 38; 40: 41: 440 45;
and 48 of Block 39, Township 5 Souwth, T. & P.

R.R. Co. Survey.

(c} Sections 36 and 37 of Block 40, Township
§ South, T. & P. R.R. Co. Survey.

3. The oil, gas and mineral leazes on the following desdribed
real property in Upton County, Texas.

(a) Sections 31 and 42 of Block 38, Township 5
south, T. & P. R.R. Cao. Survey.

(b) Sections 32, 33, 36, 37, 38, 40, 41, 44, 45,

47
R.

and 48 of Block 39, Townghip § south, T. & P.
R, Co. Survey.
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(c}) Sections 36 and 37 of Block 40, Township 5
south, T. & P. R.R. Co. Survey.

The undersigned Grantors named in the foregoing Trust Agree-
ment hereby certify that they have read said Trust Agreement and
that it fully and accurately sets out the terms, trusts and
conditions under which the trust estate therein described is
to be held, managed and disposed of by the Trustee therein
named: and, that they hereby approve. ratify and confirm the

gaid Trust Agreement.

il el

N, CONNELL o "

Pt siiin &7 oot

mmog!tg T. CONNELL

STATE QF NEVADA)}
) &8
COUNTY OF CLBRK)

On jﬁxgﬂa \¥ N) , 1872, personally appeared before
me, a Notary public, W. N. CONNELL and MBRJORIE 7., CONNELL,
who acknowiedged to me that they executed the foregoing Trust

Agreement,

ayy Public in and for said
County and State

No

! it TEAPHRE Pt LT Lkl e il o Rl s el
NOTARY PUBLIC - L 10 " RN OVAEA 3
CLOAE 0 ST b

TN
BN My Camruasion Brpires Moy 4, 10

=+ I M
[0 BT THRE R T [ SISV AT TS )

JUNZ A GaVIN ﬁ
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EXHIBIT C

Quitclaim Deeds of Grantor W. N. Connell-Upton County, Texas

Page 29
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L ({hsardll Ly EXHIBIT «
mz%f?ﬁfdw THYR" N

ai"&&o,gd}ﬁijw e et . | ‘ . 4A‘)ﬁ/‘ 3‘7?

L
sraca ABOVE THIS LINE 'FOR REGORDER' USE

vV

6 19 69 | DOCUMERTARY TRANSFER TAX § }%M-’Q"

e COMPUTED ON RUIL VAWE OF PROPERTY CONVEYED,

QU]TCLA|M DEED | | ————OR COMPUTED ON FULL VALUE LESS LIENS AND

RANCES REMAININ T TIRE Of SALL,
VI e ™

Signature of Declarsnt or Agent deterrpiining tex. Hrm Neme

FOR A VALUABLE CONSIDERATION, recelpt of which Is hereby acknowledged -
WILLIAM N, CONNELL, also lmown as W, W, homn

do hmby
REMISE, RELEASE AND FOREVER QuITCLAM to W, N, CONNELL and MARJORIE T, CONNELL, as TRUSTEE
A1l of hils .rights and title to the 011, Gas and Minerals interest on anc‘f
under the following deseribed property

State of TERAS Countyof TPTON! -

.
3
.

SUBJECT '1'0" ”The W. N. CONNELI. and MARJORIE ¥, COHNELI- LIVING THUST"‘
dated May-18, 1972.

(a) Seotions 31 and 42 of Block 38, Townshiy 5 South,
Tt P. RRo Co. Survey

(b) Sections 32, 33 37, 38 1&0‘ 51, Wi, 45, 47 and 48 of : :
’ Block 39, Townshi % South, T, & P. "R.R. Co. Survey. :

. ey Sections 36 and 37 of Block ‘+0 ‘Tovnship 5 South, ' - /
' T' & Po RR. CO- SQWBY" : .

PO _ W:uliam N. nnalI M\

W .
State of Cafifernie; }
. 9
County ol W
. O —‘; i S L2 23 boloro me, the undersigned, & Natary Public In and for sald Sbﬂt,
, parssnatly appeared Wittt sp . o nANE _ i

known to ma to be the person._. whoss pame..—._subseribed to m within Instrumant and acknonledged that he

‘ exaculed the same. , ; :
f ¥itness my hand and officlal seal, — ; ‘
v S ————— g};,w D, . Er 2 (
R bt ) !
R, - ELSIE M. BELLONI (Seal) Netary Poblic 2 and f 1alg Stata, P
557w NOTARY PUBLIC + NEVADA

CLARK CQUNTY t
My Commission Expiras Jan, I8, 1876

VREEEHECERIVA LA O DX 2R L LR O SIS LT e[ LG T e Fol]

Titls Order ] : Escrow ut innn Ne

-
T

MAIL TAX .
STATEMENTS 10, : '

l
NAME LAODRESS e

7NN\ =N\ NN/ /1777 //‘\\\\\k\\\\.// AN \\\WIAZ

U!to—-ochu!u-Wm.:m: Fonu YOO ThD standand form covens moet trnal problems m the Beld Mdicated, road blanks,
"y 2-70 and make changw propey (o pour tapuction, Coayulf ¢ lawysr If mg.m "mh‘npm-

FILED FOR RECORD ON THE l3£hpAY OF - Jxm@ L AsD., 19_72 pp- 10:04 o CLOCK; ?

Ki A. M
'DULY RECORDED ; THLS m‘. - L .n., 19°72 ppr 1:00 o CLOCK M
" INSTRUMENT NO. '615D69. . T"‘"“

\z?m. 209, PAGE, 33*9" Q@ﬂ "-3;,-..:;':;-."{ + BUENA R.’ COFFER, coumsqc’{ﬂﬂux
.\- ; _l . r'l-'-‘f.‘ oS .- A :.f"_'-".:,“. S h '

“on .‘:'ii £ xd T'I‘D'T‘f'\\'l' AT TRTTUS
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o, 707 & Sk Sreit- | N
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SPACE ABOVE YHIS LINE FOR RECORDERS USE

ZNN

81970 | oocumemaay mesnsren max s fbte

COMPUTED ON FULL VALUE OF PROPERTY CONVEYED,

. QU'TCLA'M DEED ———eet 0% COMPUTED ON FULL VALUE LESS LIENS AND.

FOR A VALUABLE CONSIDERATION, recelptof whih s heeby ackeanledged | -
WICLIAM N. CONNELL, also known as W, Ni. CONNELL |

dop g hereby -

REMISE, RELEASE AND FOREVER QUITCLAIM o W, . CONNELL and MARTORIE T.. CONRELL, &s TRUSTEE,
SUBTECT TOr “The W.. N, Connell and Marjorls T, Connell Living Frusth Hated
. May 18 1972 with complete powers of disppsition of the real esta,te herein

C
ﬁx?mﬁ p%ln&ﬂ . State of Texas " Cagiaty o Uptomr

L
4

The West 1/2 of Section. 377 aIl of Sections 38, 1+7“and o
48 in Block 39, Township b South, T. & F. RR O suwey
in Upton Cfbunty'; Tbxas. _

@ daERE mpim omem  m

‘ " batec: Q,Uod.».é: LS E 7
/ . "Willlam N, Connell”
w .
. 2
0:_ -y
R e,
State ot-Cafiformta, . }u
County of Cort... )
: oﬂ___,,g@,w 5 LG D3 , befors me, the undersigned, a Notary Publle In and for sald Sla!a..

personally appearedtaz_J L. & /e oY f\/ Covpe L

known 1o ms to be the parson_- whose name___subscribed to the within instrument and acknowledged that he. .
{ “ oxetuted the same, ' !

. .
1

[ Witness my hand and official seal. :
AN . ELSIE M. BELLONI - mmhm foe mald m i
B *#3  NOTARY PUBLIC - NEVADA <
CLARK COUNTY
3 My Commleslon Explres San. 18, 1976
Titla Order \ Escrow of Loan Ho
MAIL TAX |
STATEMERTS T0 NAME ADGRESS .
i W\\Q}“\wmkwm\\\\w/ﬂm\\\\\\\ NN/

: FILED FOR RECORD ON THE L8t DAY, OF J'xme . D-. 1972 »ATl0s 06 . 0'CLOCK_A. !
.DULY RECORDED THIS THE’,_{MPAY : OF; ang AuD., 19?2 AT_1:00 O'CI.OCIC P. 1

" INSTRUMENT No. LY g ‘\-._"",.:.J‘:E}i(iﬂ‘.:'-’,‘-u' -.:{-.,;,-.,.,1& .
. az?;;,. 4. msn X _‘3@&@_ ‘i‘-fﬁ.{‘%‘sui"‘\ _'BUENA R. COFFEE, omi cLag
NN -',"es-’-'f:'ii'f-:‘:.'{'“ CRERE N D TS g - ! UPTON. COUNTY, ‘
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EXHIBIT D

Petition To Assume Jurisdiction Over Trust; Confirm Trustee; And
Construe And Reform Trust of Eleanor Ahern in the matter of the W. N.
Connell And Marjorie T. Connell Living Trust dated May 18, 1972 in the

District Court of Clark County, Nevada, Case No. P-09-066425-T
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MARK A. SOLOMON, ESQ.

Nevada State Bar No. 00418

BRIAN K. STEADMAN, ESQ.

Nevada State Bar No. 10771

SOLOMON DWIGGINS & FREER, L1TD.
9060 W. Cheyenne Avenue

3 Las Vegas, Nevada 89129
gl Telephone: 702.853.5483

7

Facsimile: 702.853.5485

. Attorneys for ELEANOR C. AHERN, Petitioner

9
10
11
12
13
14
13

17
18

20

21l TRUST, dated May 18, 1972 (the “Trust”), by and through counsel Mark A. Solomon, Esq., of the law

22
firm of SOLOMON DWIGGINS & FREER, LTD., hereby respectfully petitions this Court to assume

23
24
25
26
27
28

|

19|

II

|

1 ~g2y980 60~ d | U’)D

-

rf! A”,..-—“'“Wn <
. 2 T / _cmnxér: URT

. - -
4 P P s
- ,‘-‘J 1 r": ' R - ./ff/

CLER: OF Tnl CLURT

DISTRICT COURT

CLARK COUNTY, NEVADA

In the Matter of the

)
)
THE W. N. CONNELL AND MARJORIET. }
CONNELL LIVING TRUST, )
Dated May 18, 1972 )
)
)
)

An Intervivos Irrevocable Trust.

Case No. Ra00a Q OO\‘ O(O(OL\Q.E-:

PCl1 H

Date of Hearing: September 4, 2009
Time of Hearing: 9:30 a.m.

v,
PETITION TO ASSUME JURISDICTION OVER TRUST: CONFIRM TRUSTEE:

AND CONSTRUE AND REFORM TRUST

Petitioner, ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL HARTMAN

(“‘Petitioner”), as successor Trustee of THE W. N. CONNELL AND MARJORIE T.CONNELLLIVING

jurisdiction over the Trust, to confirm the Petitioner as Trustee of the Trust and any and all sub-trusts
created under the Trust, to construe the Trust, and for an order reforming the distributions to the
beneficiaries after the death of the Petitioner and the provisions appointing the successor Trustee.

Pursuant to Nevada Revised Statutes ("NRS™) 153.03 1(b), (), and (n), 155.140, 164.050, 164.010, and

Page { of 18
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6

8
9
10

12
13
14

15))-
I

16

"

”’ 164.015, Petitioner alleges as follows:

5 lr 1. W. N. CONNELL and MARJORIE T. CONNELL (“MARJORIE"), husband and wife, as

7” attached to this Petition as Exhibit “1.”

L .
PETITION TO ASSUME JURISDICTION OVER TRUST AND CONFIRM THE APPOINTMENT
OF PETITIONER AS TRUSTEE

the grantors (“Grantors”) and initial trustees, established the Trust on May 18, 1972, a copy of which is

2. W N. CONNELL died on November 24, 1979, and was survived by his wife, MARJORIE.
A copy of W. N. CONNELL’s death certificate' is attached hereto as Exhibit “2,”

3. The Petitioner is W. N, CONNELL’s only surviving child. MARJORIE had-no- childr&gu
during her lifetime, but formally adopted the Petitioner.

4, Pursuant to Article Twelfth, upon W. N. CONNELL’s death, MARJORIE was named as the
successor Trustee. See, Trﬁst, Ex. 1, atpg 13.

5. Pursuant to Section C of Article Second and Article Third, upon W. N. CONNELL’s death,

the Trust was divided between Trust No. 2 and Trust No. 3. MARJORIE served as successor Trustee of

17
18‘
19
20

22
23
24
25|
26
27|
28

I

21 | death of MARJORIE.

; 8. Pursuant to Article Twelfth, upon the death or incapacity of both W. N. CONNELL and

g ! The social security number has been redacted.

the Trust, including Trust No. 2 and Trust No. 3, until her death.
6. On May 6, 1980, the Petitioner was named as Co-Trustee of the Trust, as is indicated in the

Qubstitution of Trustee, attached hereto as Exhibit “3.” The Petitioner served as Co-Trustee until the

7. MARJORIE died on May 1, 2009. A copy of MARJORIE’s death certificate? is attached

hereto as Exhibit “4.”

2 The social security number has been redacted.
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1

15
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17
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19
20‘

21
22|
23
24|

|

27“

25
26

28

|

MARJORIE, the Petitioner is to serve as Successor Trustee. See, Trust; Ex. 1,atpg. 13. The Petitioner
is currently serving as sole Trustee of the Trust, including Trust No. 2 and Trust No. 3.

9. The Petitioner is currently residing in Clark County, Nevada. The Trust is currently being

administered in Clark County, Nevada.
10.  Section F of Article Eighth states as follows:

F. Applicable Law. This Trust Agreement is executed under the
laws of the State of Nevada and shall in all respects be governed by the laws of
the State of Nevada. |

11.  NRS 164.010(1) and (2) provides in pertinent part as follows:

1. Upon the petition of any person appointed as trustee of an express
trust by any instrument other than a will . . . the district court of the county in
which the trustee resides or conducts business, or in which the trust has been
domiciled, shall consider the application to confirm the appointment of the
trustee and specify the manner in which the trustee must qualify. Thereafter the
court has jurisdiction of the trust as a proceeding in rem.

2. If the court grants the petition, it may consider at the same time
any petition for instructions filed with the petition for confirmation.

12.  Itisappropriate for this Court to confirm Petitioner as Trustee since the Trust designates her
to serve as successor Trustee upoﬁ the death of both W. N. CONNELL and MARJORIE death.

13.  Further, in rem jurisdiction over the Trust is proper since the Trust is domiciled and being
administered in Nevada.

14.  Therefore, this Court should confirm the appointment of the Petitioﬁer as Trustee of the Trust

and exercise in rem jurisdiction over the Trust.

11.
PETITION TO CONSTRUE AND REFORM TRUST

15.  Pursuant to Section C of Article Second and Article Third, upon W.N. CONNELL’s death,
MARJORIE, as the Trustee, alloca@o Trust No. 3: (1) MARJORIE’s separate interest in the trust

estate; (2) MARJORIE’s cne-half (%) interest in the community property of the trust estate; and (3) an
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amount of propeﬁy which qualified for the maximum marital deduction allowed for federal estate tax
purposes, reduced by the total of any other amounts allowed under the Internal Revenue Code (“IRC™)

as federal estate tax credits. MARJORIE allocated 1o Trust No. 2 the balance of the Trust assets. See,

’ Trust, Ex. 1, at pgs. 2 and 3.

16.  The division of the Trust into Trust No. 2 and Trust No. 3 is similar to a type of trust
cormmonly known as an “AB” trust, where upon the death of the first settlor, an amount equal to the
federal estate tax exemption is allocated to a credit shelter type trust with the remaining assets allocated
to a trust for the surviving spouse. In a standard AB trust, the assets allocated to the credit shelter trust
are for the benefit of the deceased spouse’_s beneficiaries while the remaining assetS are for the benefit
of the surviving spouse.

17.  Indeed, Trust No. 2 was drafted in such a manner as (o benefit both the Petitioner and
MARIJORIE, who would typicaily be W. N. CONNELL's beneficiaries. Additionally, Trust No. 3 was
for MARJORIE's benefit during her lifetime, and, more importantly, MARJORIE retained the
testamentary power to appoint the balance of Trust No. 3 to her estate or to any person or persons. See,
Trust, Ex. 1, at pg. 6.°

8.  As of the death of MARJORIE, Trust No. 2 owned land and (l)i'l and;gas sha'rf.:sA in reserves
and income located in Upton County, Texas (the “Qil Assets”). The Oil Assets have not been valued for
some time, but are estimated to be worth approximately $700,000.

19.  Pursuant to Article Fourth, which Article governs the administration of Trust No. 2, ‘all

income from the Qil Assets is to be paid to the Petitioner as the “Residual Beneficiary” during her

-

3 MARJORIE exercised this power of appointment prior to her death as indicated in
Article Four of the Last Will and Testament of MARJIORIE, dated January 7, 2008. A copy of
MARJORIE's Last Will and Testament is attached hereto as Exhibit *'5." The beneficiary of the
exercise of the power of appointment was the MTC Living Trust, which contains provisions for the
benefit of the Petitioner’s issue.
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1]} lifetime.* Such income has been paid to the Petitioner since the creation of Trust No, 2 after W. N.
2|l CONNELL's death.
3 .
20. Section B of Article Fourth, governing Trust No. 2, rovides as follows:
g p
4
B. Income. . . . In the event that the [Petitioner] predeceases
> [MARJORIE], the [Petitioner’s] right to receive income hereunder shall be paid
6 “ 1o or for the benefit of her living children and the issue of any deceased child by
right of representation; or in the event she dies without leaving issue, her income
7 “ }ights hereunder shall become those of [MARJORIE].
8 See, Trust, Ex. 1, at pg. 4.
) |
21.  Although Trust No. 2 provides for a contingent distribution of the income from Trust No. 2
10
. ‘ in the event that the Petitioner predeceased MARJORIE, no provision is made as to the final distribution
12 “ of Trust No. 2 after the death of the Petitioner, in the evént that MARJORIE predeceased the Petitioner.
13 22.  Upon assuming jurisdiction of a trust, this Court "has exclusive jurisdiction" over
14l proceedings to construe the terms of the trust and declare the rights of the parties, including "any
15 appropriate relief provided for with regards to a testamentary trust in NRS 153.031." See, NRS
16
164.015(1). NRS 153.031 provides, in pertinent part:
17
1. A trustee or beneficiary may petition the court regarding any
18“ aspect of the affairs of the trust, including:
19
(b) Determining the construction of the trust instrument;
20
l % e
21 (e) Ascertaining beheficiaries and determining to whom property is
21 to pass or be delivered upon final or partial termination of the trust, to the extent
not provided in the trust instrument;
23
24|
25| * Qection B of Article Fourth also states that all income received by Trust No. 2, other
| than that received from the Oil Assets, is to be paid to MARJORIE. However, as the sole asset of
26 Trust No. 2 consists of the Oil Assets, this provision is inapplicable. Additionally, Trust No. 2
271 granted to MARJORIE the power to appoint and/or invade the principal of Trust No. 2 during her
lifetime. See, Trust, Ex. 1, at pg. 5. Petitioner is informed and believes that MARJORIE did not
28 exercise her power of appointment nor was the principal invaded for her benefit during her lifetime.
Page 5 of 18




6ll 2005); see also, Dassoriv. Patterson, 440 Mass. 1039, 802 N.E.2d 553 (2004) (A trust instrument may

7l be reformed to conform with the settlor's intent.) The equitable power of the court to modify or reform
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trust).

! Trusts, §62. The court has equitable power to order reformation of a trust; and, once the court acquires

¥ 3k

(n) Approving or directing the modification or termination of the trust[.]
23, " A trust instrument may be reformed to conform with the settlor's intent, which may be

ascertained from the trust instrument as a whole. See, Sheinkopfv. Bornstein, 823 N.E.2d 372 (Mass.

a trust extends to situations where trust instrument contains some expression of trustor's intention, but
drafting error renders that expression ambiguous. See, fke v. Doolittle, 61 Cal. App. 4th 51, 70 Cal. Rptr,
2d 887 (4th Dist. 1998) (Recognizing the common law equitable power and the statutory authority of the

court to alter administrative or distributive provisions of trust where necessary to accomplish purpose of

24.  On the application of the trustee or one or more beneficiaries, the court possesses and
frequently exercises the power to modify the terms of the trust in order to effectuate the accomplishment

of the purposes of the settlor. See generally, Bogert on Trusts and Trustees, §994; Restatement, Third,

jurisdiction, it is authorized to administer full, complete, and final relief. See, Schroeder v. Gebhart, 825
So. 2d 442 (Fla. Dist. Ct. App. 5th Dist. 2002), review denied, 845 So. 2d 892 (Fla. 2003).

25, If, due to a mistake, the trust does not contain the terms that were intended by the settlor, the
settlor or other interested party may maintain a suit in equity to have the instrument reformed so that it
will contain the terms that wére actually agreed upon or that reflect the settlor’s actual intent. See,
Restatement, Second, Trusts, §333. See also, Restatement, Third, Trusts, §62.

26.  The Petitioner is informed and believes that the failure to provide for distribution upon

Petitioner's death is an omission due to scrivener error. Indeed, the Trust as a whole appears to be an
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1l “AB” type trust whereby each spouse designates the beneficiaries they intend to receive such spouse’s
share, but, in the case of the Trust, lthe final dispositive provisions of Trust No. 2 were omitted.

" 27. Indeed, Article Fourth of the Trust, governing Trust No. 2 makes adequate provision for
4
5| numerous other contingencies for the disposition of Trust No. -2, but appears to omit a provision for

6|l alternate disposition in the current situation - where MARJORIE predeceased the Petitioner. See, Trust,

7] Ex. 1, at pgs. 4 and 5.

8 78,  The Grantors’ intent as to the final disposition of Trust No. 2 after the death of the Petitioner
9 | g o
can be derived from the contingent dispositions of Trust No. 2 and the dispositve terms of Trust No. 3.
10 '
29. Section B of Article Fourth, governing Trust No. 2, provides that the income from Trust No,
il

12“ 7 is to be distributed to the Petitioner's issue if the Petitioner predeceased MARJORIE. Additionally,

13| TrustNo. 2 provides that, if the Petitioner predeceased MARJORIE leaving no issue, that MARJ ORIE

14‘ be entitled to the income from the Oil Asset. These provisions show the Grantors had an overall

15 | dispositive model for Trust No. 2 in mind, which included not only the Petitioner, but the Petitioner’s

16|
issue.
17
18 30.  As outlined in Section D of Article Fifth, governing Trust No. 3, adequate provisions are

19| made in for Trust No. 3 for the contingency of MARJORIE predeceasing the Petitioner, as follows:

20 D. Death of Survivor. Upon the death of the Survivor, the Trustee
| shall distribute the trust estate in accordance with and to the extent provided by
21 the Survivor's exercise of his or her power of appointment.
22 | . . » :
If, and to the extent that the Survivor shall fail to effectively exercise the
231! foregoing power of appointment, the principal and undistributed income of Trust
No. 3 shall, upon his or her death, be distributed to the Residual Beneficiary, or
24 ta the heirs of her body if she is not then living.
25 |
See, Trust, EX. 1, at pg. 6.
26 '
31, Moreover, Section D of Article Fifth, governing Trust No. 3, provides that, upon the death
27

"8 of both W. N. CONNELL and MARJORIE, the balance of Trust No. 3, if not otherwise appointed, 1s to
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1l be distributed to the Petitioner or, if she is not living, then to her heirs. This provision clearly shows the

Grantors® overall intent that the assets be vested in remainder beneficiaries, in particular the Petitioner

3
h and her heirs.
4

32.  Bringing together the dispositive provisions of Trust No. 2 and Trust No. 3, the Grantors’

intentions can be derived as follows: that, upon the death of the Petitioner, the balance of Trust No. 2 is

5
6
7]1 to vest in the Petitioner’s heirs.
8

o)

10

33.  Based on the terms of the Trust, the Petitioner requests that this Court: (1) construe the Trust
to provide that it is the intent of W. N. CONNELL and MARJORIE T. CONNELL, as Grantors, to

distribute the residue of Trust No. 2 to ELEANOR C. AHERN's heirs upon her death;® and (2) reform

11
19 Trust No. 2 in accordance with such intention by adding new Sections “E,” “F,” “G,” and “H” to Article

I}

13| Fourth as follows:

14” : E. Distribution Upon_Death of both the Survivor and_the Residual
15 Beneficiary. Upon the death of both the Survivor and the Residual Beneficiary,
the Trustee shall divide the balance of Trust No. 2 into two equal shares, as

16 ! follows:

17 | I One (1) equal share shall be distributed, outright and free of
“ trust, 1o the Residual Beneficiary's daughter, JACQUELINE M. MONTOYA4, if
18 she is then living. Subject to Section (F) below, if, as of the date of the Residual
19 Beneficiary's death, JACQUELINE M. MONTOYA is not then living, then said
equal share shall be distributed to JACQUELINE M. MONTOYA's then living
20 issue, by right of representation. Each share created pursuant o this Section
E(1) of Article Fourth for the benefil of the issue of JACQUELINE M.
21 MONTOYA shall be held as a separaie trust ("Beneficiary’s Share") for the
99 benefit of such issue (“Beneficiary”) to be held by the Trustee, administered and
further distributed pursuant to Section G of this Article Fourth.
23
“ | 2. One (1) equal share shall be distributed, outright and free of
24 trust. to the Residual Beneficiary's daughter, KATHRYN A. BOUVIER, ifshe is
25| then living. Subject to Section (F) below, if, as of the date of the Residual
Beneficiary's death, KATHRYN 4. BOU VIER is not then living, then said equal
26
27 5 . , . : : ...
The Petitioner’s heirs as of the date of this Petition are her two (2) daughters,
28 JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER.
Page 8 of 18
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share shall be distributed to KATHRYN A. BOUVIER's then living issue, by
right of representation. Each share created pursuant to this Section E(2) of
Article Fourth for the benefit of the issue of KA THRYN A. BOUVIER shall be
held as a separate trust ("Beneficiary's Share") for the benefit of such issue
("Beneficiary™) to be held by the Trustee, administered and further distribufed
pursuant to Section G of this Article Fourth.

3. In the event that both JACQUELINE M. MONTOYA and
KATHRYN A. BOUVIER predecease the Grantors, leaving no issue, and having
failed to exercise the testamentary power of appointment pursuant to Section (F)
below, then the balance shall be distributed in accordance with Article Eleventh
herein.

F. Power of Appointment. In the event that JACQUELINE M. MONTOYA
or KATHRYN A. BOUVIER predeceases the Residual Beneficiary, upon the
death of the Residual Beneficiary, the Trustee shall distribute such beneficiary's
equal share to or in trust for such one or more persons or organizations and in
such manner and proportions as such beneficiary may appoint by her will or
revocable trust making specific reference to this general power of appointment.

G. Management of Beneficiary's Shares. Until a Beneficiary has attained
the age of twenty-one (21) years, the Trustee may distribute to or apply for the
benefit of such Beneficiary so much of the income or principal from such
Beneficiary's Share as the Trustee determines, in the Trustee’s sole discretion,
is necessary lo provide for his or her health, education, maintenance, and
support. In addition, the Trustee may make the following discretionary
distributions.

1. Investment in Business. The Trustee may, in the Trustee's sole
discretion, apply the principal or income of such Beneficiary's Share for the
purpose of investing in a business or profession operated by, or to be operated
by, such Beneficiary and to be owned by the Beneficiary's Share.

2. Acquisition of Residences. The Trustee may, in the Trustee's sole
discretion, apply the income and principal of such Beneficiary's Share for the
purpose of purchasing one or more residences 0 be owned by the Beneficiary's
Share and used and occupied by such Beneficiary and his or her family,
including a primary residence, seasonal residence or otherwise. In the case of
any residence owned by the Beneficiary's Share, and in the Trustee's sole
discretion, such Beneficiary may occupy and use such residence without rent or
any other financial obligation for the payment of the taxes, insurance payments,
maintenance costs and other expenses required in order to keep such residences
in proper repair and free of liens.

3. Use of Tansgible Trust Assets. The Trustee, inthe I) rustee’s sole
discretion, may, grant such Beneficiary the right to the use, possession and
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enjoyment of all of the tangible personal property held by such Beneficiary’s
Share, without financial obligation for the use of such property.

4. Distribution of Beneficiary's Share. Upon a Beneficiary attaining
the age of twenty-one (21), the Trustee shall distribute to him or her, outright
and free of trust, the remaining principal and accumulated income of that
Beneficiary's Share. If the Beneficiary has already reached the age of
twenty-one (21) at the time of the creation of the Beneficiary's Share, then the
Trustee shall, upon making the division, distribute, outright and free of trust, to
the Beneficiary the balance of such Beneficiary's Share.

5. Distribution Upon Death of Beneficiary. If any Beneficiary shall
die prior to the complete distribution of such Beneficiary's Share, then all of the
remaining assets in such Beneficiary's Share shall be distributed to or in lrust
for such one or more persons or organizations and in such manner and
proportions as such Beneficiary may appaint by his or her will or revocable
trust making specific reference to this general power of appointment. To the
extent that the Beneficiary does not exercise this general power of appointment,
the remainder of such Beneficiary's Share shall be distributed to the issue of
such Beneficiary in equal shares by right of representation and each such share
shall be held, managed and further distributed by the Trustee as a Beneficiary's
Share under Section G of Article Fourth. If the Beneficiary shall die failing to
exercise this general power of appointment without leaving issue, then the
Beneficiary's Share shall be distributed pro rata lo the other Beneficiary's
Shares then being administered by the Trustee hereunder, and if none, then 1o
the Beneficiary's heirs at law under the intestacy laws of the State of Nevada.

6. Distributions to or for the Benefil of Minors or Persons {Under
Disability. Whenever the Trustee is given the power or discretion to make-
disiributions to or for the benefit of a minor or other beneficiary under a
disability, the Trustee, in the Trustee's sole discretion, may make distributions
to a minor or other person under disability by making distributions to the
guardian or conservator of his or her estate and/or person, as the Trustee shall
determine, or to any suitable person with whom he or she resides, or the Trustee
may apply distributions directly for such beneficiary's benefit, or the Trustee
may make distributions to any duly established custodian for any minor
beneficiary under the Uniform Gifts to Minors Act or Uniform Transfers to
Minors Act of any State. Any custodian acting on behalf of a minor beneficiary
shall have the power to bind the beneficiary with respect fo all matters
concerning the Trust. The Trustee, in ils sole discretion, may also make
distributions directly to a minor if, in the Trustee's judgment, such minor is of
sufficient age and maturity to receive such distribution and spend the money
properly.  The previous language of this paragraph 6 notwithstanding, if a
beneficiary is, or would be eligible for need-based government benefits, the
Trustee shall hold the funds for such beneficiary in a “special needs trust” as
that term is understood for need-based government planning. By “special needs
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36.

trust” is meant that the Trustee shall have the sole and absolute discretion to
make distributions for the benefit of such beneficiary in a manner that improves
the qualify of life for the beneficiary but will not make the beneficiary ineligible

for need-based government benefits. The provisions of the Paragraph 6 are

intended to supplant need-based government benefits, but not to replace them
and all terms of this Paragraph 6 shall be so interpreted for all purposes.

H. Maximum Term for Trusts. Notwithstanding any other provision of this
Trust, unless terminated earlier under other provisions of this agreement, each
trust created under this agreement shall terminate upon the expiration of the
longest period that property may be held in trust under this agreement without
violating the applicable rule against perpetuities, or similar applicable rule. At
that time, the remaining trust property shall vest in and be distributed to the
persons entitled to receive distributions of income hereunder.

Article Twelfth of the Trust states, in pertinent part, as follows:

Twelfth: Successor Trustee. In the event of the death or incapacity of
either Grantor, the Survivor shall continue to serve as the sole Trustee of all of
the trusts created hereunder. Upon the death or incapacity of the Survivor. the
Grantors then nominate and appoint [the Petitioner] as the Trustee of all of the
trusts created hereunder, or in the event that she is unable or unwilling to serve
in the said capacity, then the Grantors nominate and appoint the FIRST

NATIONAL BANK OF NEVADA to serve in the said capacity.

In 2008, the FIRST NATIONAL BANK OF NEVADA failed, and is no longer in existence.

MARJORIE and, upon MARJORIE's death, the Petitioner) of the Trust to act as Trustees.

17 ‘ As outlined in Article Twelfth, W. N, CONNELL and MARJORIE entrusted the beneficiaries (first being

The Petitioner requests that, due to the failure of the successor Trustee named by the

Trust in accordance with such intention by modifying Article Twelfth as follows:

Twelfth: Successor Trustee. In the event of the death or incapacity of
either Grantor, the Survivor shall continue to serve as the sole Trustee of all of
the trusts created hereunder. Upon the death or incapacity of the Survivor, the
Grantors then nominate and appoint ELEANOR C. AHERN, f/k/a ELEANOR
MARGUERITE CONNELL HARTMAN, as the Trustee of all of the irusis
created hereunder, or in the event that she is unable or unwilling to serve in the
said capacity, then the Grantors nominate and appoint JACQUELINE M
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MONTOYA to serve in the said capacity. In the eveni that JACQUELINE M.
MONTOYA is unable or unwilling to act as successor Trustee, then KATHRYN
A BOUVIER shall act as successor Trustee. No successor Trustee shall have
any responsibility for the acts or omissions of any prior trusiees and no duty to
audit or investigate the accounts or administration of any such trustee, nor,
unless in writing requested so to do by a person having a present or future
beneficial interest under a trust created hereunder, any duty to take action or
obtain redress for breach of trust.

In the event that none of the trustees named in this Article Twelfth are
able or willing to serve, then the majority of adult income beneficiaries of the
Trust shall select a successor Trustee. -

37.  Thereformation of the Trust, pursuant {o this Petition, will not éhange the substantive rights
of the Petitioner during her lifetime. The sole purposes of the reformation are: (1) to clarify the

dispositive provisions of Trust No. 2 after the death of the Petitioner; and (2) to forestall the requirement

of petitioning the Court upon the death of the Petitioner to determine the successor Trustee.

38.  The names, ages, residences, and relationships of the persons interested in the Trust, so far

as known to Petitioner, are as follows;

NAME AGE
ELEANOR C. AHERN Adult
JACQUELINE M. Adult
MONTOYA -

KATHRYN A. BOUVIER Adult

SHRINERS HOSPITALS N/A
FOR CHILDREN

39. JACQUELINEM MONTOYA and KATHRYN A. BOUVIER have consented in writing
to the proposed reformation, as outlined in herein, and to this Court entering an order to assume
jurisdiction over the Trust, the appointment of the Petitioner as the Trustee, and the reformation of the

Trust as provided in this Petition. Said consents are attached hereto as Exhibits “6” and “7,”

RELATIONSHIP

Residual Beneficiary

Daughter of ELEANOR
C. AHERN

Daughter of ELEANOR
C. AHERN
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ADDRESS

6105 Elton Ave
Las Vegas, NV 89107

3385 Maverick Street
Las Vegas, NV 89108

8461 Purple Sage Road
Middleton, ID 83644

Attn: Legal Department
P.0O. Box 31356
Tampa, FL. 33631-3356
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respectively.

40.  The interests of JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER and their
respective issue in Trust No. 2 are substantially identical, and JACQUELINE M. MONTOYA and.
KATHRYN A. BOUVIER are able to adequately represent the interests of their respective issue,
6“ including any minor and unborn issue without the necessity of the appointment of a guardian ad litem.
71| See, NRS 155.140 and 164.005. |
8 WHEREF ORE, Petitioner requests that this Petition be set for hearing, and that after hearing
9" the matters of this Petition, this Courtmf-"l.n‘d that notice of the time an_c-i place of such hearing has been

given in the manner required by law, and that this Court make and enter its Orders and Decrees pursuant

1)
12|l t© NRS 153.031 (e) and (n), 164.010 and 164.015:
13 1. That this Court assume jurisdiction over THE W. N. CONNELL AND MARJORIE T.

14|l CONNELL LIVING TRUST, dated May 18, 1972, and any and all sub-trusts created thereunder, as a

proceeding in rem,

2. That ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL HARTMAN be
| 7" confirmed as the Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST,
19 dategl May 18, 1972, and any and ail sub-trusts created thereunder, with the exception of any trust in

20 “ which the assets of Trust No. 3 of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING

21|| TRUST, dated May 18, 1972 were appointed by MARJORIE T. CONNELL;

3. That this Court enter an order: (1) construing THE W. N. CONNELL AND MARJORIET.
CONNELL LIVING TRUST, dated May 18, 1972, to provide that it was the intent of W.N. CONNELL
and MARJORIE T. CONNELL, as Grantors, to distribute the residue of Trust No. 2 created thereunder
26| to ELEANOR C. AHERN's heirs upon her death; and (2) that the Trust is to be reformed in accordance

27} with such intent;
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1 ll 4, That this Court order the Trust to be reformed to add new Sections “E,”“F,” (3,7 and “H”
2“ to Article Fourth of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated
3
May 18, 1972, as follows:
4
E. Distribution_Upon_Death _of both the Survivor and the Residual
3 | Beneficiary. Upon the death of both the Survivor and the Residual Beneficiary,
6* the Trustee shall divide the balance of Trust No. 2 into two equal shares, as
Sfollows:
7
h L One (1) equal share shall be distributed, outright and free of
8 trust. to the Residual Beneficiary’s daughter, JACQUELINE M. MONTOYA, if
9 “ she is then living. Subject to Section (F) below, if, as of the date of the Residual
Beneficiary's death, JACQUELINE M. MONTOYA is not then living, then said
10 equal share shall be distributed to J4 CQUELINE M. MONTOYA's then living
“ issue, by right of representation. Each share created pursuant to this Section
1 E(l) of Article Fourth for the benefit of the issue of JACQUELINE M
12 MONTOYA shall be held as a separate trust ("Beneficiary’s Share") for the
benefit of such issue ("Beneficiary") to be held by the Trustee, administered and
13 further distributed pursuant 1o Section G of this Article Fourth.
14 2. One (1) equal share shall be distributed, outright and free of
trust, to the Residual Beneficiary's daughter, KATHRYN 4. BO UVIER, if she is
t5 then living. Subject to Section (F) below, if, as of the date of the Residual
16 Beneficiary's death, KATHRYN A. BOUVIER is not then living, then said equal
share shall be distributed to KATHRYN A. BOUVIER's then living issue, by
17 right of representation. Each share created pursuant to this Section E(2) of
" Article Fourth for the benefit of the issue of KATHRYN A. BOUVIER shall be
8 held as a separate trust ("Beneficiary's Share") for the benefit of such issue
19 ("Beneficiary”) to be held by the Trustee, administered and further distributed
pursuant to Section G of this Article Fourth.
20
P 3. In the event that both JACQUELINE M. MONTOYA and
21 KATHRYN A. BOUVIER predecease the Grantors, leaving no issue, and having
29 failed to exercise the testamentary power of appointment pursuant to Section (F)
“ below, then the balance shall be distributed in accordance with Article Eleventh
73 herein.
24 F Power of Appointment. In the event that JACQUELINE M. MONTOYA
25 or KATHRYN A. BOUVIER predeceases the Residual Beneficiary, upon the
death of the Residual Beneficiary, the Trustee shall distribute such beneficiary's
26 equal share Lo or in trust for such one or more persons or organizations and in
I[ such manner and proportions as such beneficiary may appoint by her will or
27 revocable trust making specific reference to this general power of appointment.
28
. Page 14 of 18

Acc A 4.3
7Y TOO01




G. Management of Beneficiary's Shares. Until a Beneficiary has aitained
the age of hwenty-one (21) years, the Trustee may distribute to or apply for the
benefit of such Beneficiary so much of the income or principal from such
Beneficiary's Share as the Trustee determines, in the Trustee's sole discretion,
is necessary to provide for his or her health, education, maintenance, and
support. In addition, the Trustee may make the following discretionary
distributions:

/. Investment in Business. The Trustee may, in the Trustee's sole
discretion, apply the principal or income of such Beneficiary's Share for the
purpose of investing in a business or profession operated by, or to be operated
by, such Beneficiary and to be owned by the Beneficiary's Share.

2, Acquisition of Residences. The Trustee may, in the Trustee's sole
discretion, apply the income and principal of such Beneficiary's Share for the
purpose of purchasing one or more residences to be owned by the Beneficiary's
Share and used and occupied by such Beneficiary and his or her Jamily,
including a primary residence, seasonal residence or otherwise. In the case of
any residence owned by the Beneficiary's Share, and in the Trustee's sole
discretion, such Beneficiary may occupy and use such residence withoult rent or
any other financial obligation for the payment of the taxes, insurance payments,
maintenance costs and other expenses required in order to keep such residences
in proper repair and free of liens.

3. Use of Tangible Trust Assets. The Trustee, in the Trustee's sole
discretion, may grant such Beneficiary the right to the use, possession and
enjoyment of all of the tangible personal property held by such Beneficiary's
Share, without financial obligation for the use of such property.

4, Distribution of Beneficiary's Share. Upon a Beneficiary attaining
the age of twenty-one (21), the Trustee shall distribute to him or her, outright
and free of trust, the remaining principal and accumulated income of that
Beneficiary's Share. If the Beneficiary has already reached the age of
twenty-one (21) at the fime of the creation of the Beneficiary's Share, then the
Trustee shall, upon making the division, distribute, outright and free of trust, to
the Beneficiary the balance of such Beneficiary's Share.

5. Distribution Upon Death of Beneficiary. If any Beneficiary shall
die prior to the complete distribution of such Beneficiary's Share, then all of the
remaining assets in such Beneficiary's Share shall be distributed to or in trust
for such ome or more persons or organizations and in such manner and
proportions as such Beneficiary may appoint by his or her will or revocable
trust making specific reference 1o this general power of appointment. To the
extent that the Beneficiary does not exercise this general power of appointment,
the remainder of such Beneficiary's Share shall be distributed to the issue of
such Beneficiary in equal shares by right of representation and each such share
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1 shall be held, managed and further distributed by the Trustee as a Beneficiary's
Share under Section G of Article Fourth. If the Beneficiary shall die failing to
2" exercise this general power of appointment without leaving issue, then the
3 Beneficiary's Share shall be distributed pro rata to the other Beneficiary's
Shares then being administered by the Trusiee hereunder, and if none, then (0
4 the Beneficiary's heirs at law under the intestacy laws of the State of Nevada.
> 6. Distributions to or for the Benefit of Minors or Persons Under
6 Disability. Whenever the Trustee is given the power or discretion to make
distributions to or for the benefit of a minor or other beneficiary under a
7 disability, the Trustee, in the Trustee's sole discretion, may make distributions
{0 a minor or other person under disability by making distributions to the
8 guardian or conservator of his or her estate and/or person, as the Trustee shall
9 determine, or to any suitable person with whom he or she resides, or the Trustee
' may apply distributions directly for such beneficiary's benefit, or the Trustee
10} may make distributions to any duly established custodian for any minor
beneficiary under the Uniform Gifts to Minors Act or Uniform Transfers to
1 Minors Act of any State. Any custodian acting on behalf of a minor beneficiary
12!, shall have the power to bind the beneficiary with respect to all matters
concerning the Trust. The Trustee, in its sole discretion, may also make
13, distributions directly to a minor if, in the Trustee's judgment, such minor is of
sufficient age and maturity to receive such distribution and spend the money
14y properly. The previous language of this paragraph 6 notwithstanding, if a
beneficiary is, or would be eligible for need-based government benefits, the
15y Trustee shall hold the funds for such beneficiary in a “special needs trust” as
16 that term is understood for need-based government planning. By “special needs
trust™ is meant that the Trustee shall have the sole and absolute discretion to
17 make distributions for the benefit of such beneficiary in a manner that improves
the qualify of life for the beneficiary but will not make the beneficiary ineligible
i8 h for need-based government benefits. The provisions of the Paragraph 6 are
19 intended to supplant need-based government benefits, but not (o replace them
and all terms of this Paragraph 6 shall be so interpreted for all purposes.
20
H. Maocimum Term for Trusts. Notwithstanding any other provision of this
2l Trust, unless terminated earlier under other provisions of this agreement, each
22 trust created under this agreement shall terminate upon the expiration of the
longest period that property may be held in trust under this agreement without
23 violating the applicable rule against perpetuities, or similar applicable rule. At
that time, the remaining trust properiy shall vest in and be distributed to the
24 persons entitled to receive distributions of income hereunder.
25 i 5. That this Court enter an order: (1) construing THE W. N. CONNELL AND MARJORIET.
26
CONNELL LIVING TRUST, dated May 18, 1972, to provide that the intent of W. N. CONNELL and
27 |
)% MARJORIE T. CONNELL was to appoint the beneficiaries of the Trust to serve as Trustees thereof; and
Page 16 of 18
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1 (2) that the Trust is to be reformed in accordance with such intent;

6. That this Court order the Trust to be reformed by modifying Article Twelfth of THE W.N.

r CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May 18, 1972, to read as follows:

Twelfth: Successor Trustee. In the event of the death or incapacity of
> cither Grantor. the Survivor shall continue to serve as the sole Trustee of all of
6“ the trusts created hereunder. Upon the death or incapacity of the Survivor, the
Grantors then nominate and appoint ELEANOR C. AHERN, f/k/a ELEANOR
7 MARGUERITE CONNELL HARTMAN, as the Trustee of all of the trusts
8

9

created hereunder, or in the event that she is unable or unwilling to serve in the
said capacity, then the Grantors nominate and appoint JACQUELINE M.
MONTOYA to serve in the said capacity. In the event that JICQUELINE M.
MONTOYA is unable or unwilling to act as successor Trustee, then KATHRYN

10 A BOUVIER shall act as successor Trustee. No successor Trustee shall have
any responsibility for the acts or omissions of any prior trustees and no duty to
1 audit or investigate the accounts or administration of any such trustee, nor,
12 unless in writing requested so to do by a person having a present or future
beneficial interest under a trust created hereunder, any duty to take action or
13 I obtain redress for breach of trust.
14 In the event that none of the trustees named in this Article Twelfth are
| 5" able or willing to serve, then the majority of adult income beneficiaries of the
Trust shall select a successor Trustee. A
16
7. For such other and further relief as the Court deems proper.
17
o|| PATED this (4 day of August, 2009.
18 Respectfully submitted,
19| | S INS & F
20
21| ARK A. SC @N, ESQ.
29 Nevada State BAr No. 00418
BRIAN K. STEADMAN
23 Nevada State Bar No. 10771
It 9060 W. Cheyenne Avenue
24 | Las Vegas, Nevada 89129
9s Telephone: 702.853.5483
26 Attorneys for Eleanor C. Ahern, Petitioner
)

28
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1 “ VERIFICATION
ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL HARTMAN, whose

address is 6105 Elton Ave, Las Vegas, NV 89107, declares under penalties of perjury of the State of

Nevada:

6l That she is the Petitioner who makes the foregoing Petition to Assume Jurisdiction Over Trust;

71 Confirm Trustee; and Construe and Reform Trust; that she has read said petition and know the contents

8]l thereof, and that the same is true of her own knowledge except for those matters stated on information

9
10

i and belief, and that as to such matters she believes it to be true,
DATED this 3" day of August, 2009.

'2{’ /ZWC’WV

13 ELEANOR C. AHERN f/k/a ELEANOR MARGUERITE
‘ CONNELL HARTMAN
14 !

15

16
17
18
19
20
21
22
23
24
25
26
27
28
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EXHIBIT E
August 4, 2009 Letters From Mr. Brian Steadman, Esq.
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SoLc .ioN Dwiceins & Freer, LD,
Attorneys At Law

Mark A. Solormon Cheyenne West Professional Centré : Brian R Eagan
Dana A. Dwiggins 2060 West Cheyenne Avenue Catherine M. Mazzeo
Alan D. Freer Las Vegas, Nevada 89129 Brian K, Steadman
Jeffrey A. Morse : Robert D. Simpson
Karl L. Stephens Telephone: {702} 853-5483 Jeffrey P. Luszeck

Facsimlie: (702) 853-5485 Ross E. Evans

August 4, 2009

PERSONAL & CONFIDENTIAL
VIA FIRST CLASS MAIL |
Jacqueline M, Montoya

3385 Maverick Street

Las Vegas, Nevada 89108

Re: W. N. Connell and Marjorie T. Connell Living Trust
Dear Jackie:

As you are aware, we are in the process of reforming the W. N, Connell and
Marjorie T, Connell Living Trust (the “Trust”). As part of this process, enclosed for your
review is the Petition to Assume Jurisdiction Over Trust; Confirm Trustee; and Construe
and Reform Trust (the “Petition”) which has been reviewed and signed by your mother,
Eleanor Ahern.

Also enclosed for your review are two additional documents, as follows: (1) Consent
to Petition to Assume Jurisdiction Over Trust; Confirm Trustee; And Construe and
Reform Trust and Waiver of Notice (the “Consent and Waiver”); and (2) Consent to
Reformation. The Consent and Waiver simply states that you have read the Petition and
consent to the court entering an order approving the same. The Consent to Reformation
outlines the estate tax implications that may arise in reforming the Trust. After your
review of the Petition, Consent and Waiver, and Consent to Reformation, if everything
appears in order, please sign the Consent and Waiver and Consent to Reformation and
return the originals to our office,

If you have any questions, please do not hesitate to contact me directly at (702)
589-3510.

BKS:dld

Enclosures

Emall: sdilaw@sdinviaw.com | Webslte: www.sdinviow.com
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SoLc.4oN Dwiceins & FReEr, LTb.,
Attorneys At Law

Mark A, Salomon Cheyenne West Professional Centré Brian P Eagan
Dana A. Dwiggins 9060 West Cheyenne Avenue Catherine M. Mazzeo
Alan D. Freet Las Vegas, Nevadc 89129 Brian K. Steadman
Jeffrey A, Morse Robert D. Simpson
Karl L. Stephens felephone; (702} 853-5483 Jeftrey P Luszeck

Facsimile: (702) 853-5485 Ross E. Evans

August 4, 2009

PERSONAL & CONFIDENTIAL
VIA FIRST CLASS MAIL
Kathryn A. Bouvier

8461 Purple Sage Road
Middleton, Idaho 83644

Re: W, N. Connell and Marjorie T, Connell Living Trust
Dear Kathryn:

As you are aware, we are in the process of reforming the W. N. Connell and
Marjorie T. Connell Living Trust {the “Trust”). As part of this process, enclosed for your
réview is the Petition to Assume Jurisdiction Over Trust; Confirm Trustee; and Construe
and Reform Trust (the “Petition”) which has been reviewed and signed by your mother,
Eleanor Ahern. :

Also enclosed for your review are two additional documents, as follows: (1) Consent
to Petition to Assume Jurisdiction Over Trust; Confirm Trustee; And Construe and
Reform Trust and Waiver of Notice (the “Consent and Waiver”); and (2) Consent to
Reformation. The Consent and Waiver simply states that you have read the Petition and
consent to the court entering an order approving the same. The Consent to Reformation
outlines the estate tax implications that may arise in reforming the Trust. After your
review of the Petition, Consent and Waiver, and Consent to Reformation, if everything
appears in order, please sign the Consent and Waiver and Consent to Reformation and
return the originals to our office,

- If you have any questions, please do not hesitate to contact me directly at (702)
589-3510.

Sincer

Brian K, Sfeaginan

BKS:dld

Enclosures

Email: sdflaw@sdfnviaw.com | Website: www.sdfnviaw.com
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Consents to Reformation
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CONSENT TO REFORMATION

TO: JACQUELINE M. MONTOYA

FROM: SOLOMON, DWIGGINS, & FREER, LTD.

RE: THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST
DATE: August 4, 2009

This Consent to Reformation has been prepared to outline the potential tax implications on
some of the changes to the W. N, Connell and Mar] otie T. Connell Living Trust (the “Trust”) in the
event the Petition for Reformation of the Trust is approved of by the Nevada Court.

Purpose of the Reformation

As you know, the Trust omits directions as to the final disposition of Trust No. 2 after
Eleanor C. Ahern’s death. The Petition for Reformation fixes this omission by providing that one-
half (1/2) of the remaining assets are to be distributed outright to you upon Eleanor’s death. The
Petition for Reformation also gives you an additional power, commonly known as a “testamentary
general power of appointment.” This power is discussed in more detail below. |

Estate and Generation-Skipping' Transfer Taxes Upon Eleanor C. Ahern’s Death

We have reviewed the Trust and applicable law, and have concluded that under applicable
1aw: (1) upon Eleanor C. Ahern’s death, the assets in Trust No. 2 will not be included in Eleanor’s
estate for federal estate tax purposes; and (2) that no generation-skipping transfer taxes will be due
on the assets that pass to you after her death.

Estate Taxes Upon Your Death

The Petition for Reformation gives you two rights that will cause your share of Trust No. 2
to be included in your estate for federal estate tax purposes. Those rights are: (1) outright
distribution to you of your share of the assets upon Eleanor’s death; and (2) a testamentary general
power of appointment giving you the right, effective on your death, to appoint the assets to
whomever you choose. These rights may also carry with them state estate and inheritance tax
consequences that should be discussed with your estate planning attorney.

Right to Outright Distribution

The reason the Petition for Reformation includes an outright distribution is to give you full
control over your share of Trust No. 2 after Eleanor’s death (as opposed to limiting your control by
keeping your share in the Trust for your lifetime). If Eleanor dies before you, the right to outright
distribution of your share will cause your share of Trust No. 2 to be included in your estate for
federal estate tax purposes upon your death. -

Because the asset will be included in your federal estate upon your death, in the event your
total federal estate exceeds the federal estate fax credit (currently $3.5 million, but is subject to
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change), your heirs may be required to pay federal estate taxes. If you have made lifetime gifts using
what is commonly known as your “unified credit,” the amount of the federal estate tax credit
available to you at your death may also be affected. If your total federal estate does not exceed the
federal estate tax credit in effect upon your death, and you have not made any lifetime gifts, then no
tax will be levied against your estate.

Testamentary General Power of Appointment

Tn addition to receiving your share of the remainder of Trust No. 2 outright upon Eleanor’s
death, the Petition for Reformation grants you a “testamentary general power of appointment™ ovet
your share of the remaining assets. The purpose of this power is t0 allow you to direct where you
want your share of the remainder of Trust No. 2 to pass if you die before Eleanor. Of course,
Bleanor will still be receive all the income from Trust No. 2 until her death, but, after her death, your
share will pass to whomever you have directed. :

You can exercise this testamentary power of appointment by indicating your intentions in
your Will, your revocable trust, or a separate written document signed by you. You should contact
the attorney preparing your estate plan to discuss this power, and its implications, in more detail.

In the event that you were to pass away before Eleanor, the testamentary general power of
appointment will cause the value of your “remainder interest” (i.e. the present value of a future
expectancy) to be included in your estate for federal estate tax purposes. The amount included in
your federal estate will not be the full value of your share of Trust No. 2 (since your heirs will not
receive your share until Eleanor also passes away) but will be valued at a lower amount.

Because your share of the “remainder interest” in Trust No. 2 will be included in your federal
estate upon your death, in the event your total federal estate exceeds the federal estate tax credit
(currently $3.5 million, but is subject to change), then your heirs may be required to pay federal
estate taxes. Ifyou have made lifetime gifts using what is commonly known as your “unified credit”
the amount of the federal estate tax credit available to you may also be affected. If your total federal
estate does not exceed the federal estate tax credit in effect upon your death, and you have not made

any lifetime gifts, then no tax will be levied against your estate.

Alternative

An alternative to granting you these rights is to hold your share of the remaining assets after
Eleanot’s death in the Trust for your benefit, during your lifetime, and then for your children
thereafter. The benefit for this alternative is that, under current applicable law, the assets would pass
to your children free of federal estate taxes and generation-skipping transfer taxes. The downside,
however, is that the assets would have to remain in the Trust, and you would be limited on how
much of the assets you could access and control.

We recommend that you review these issues with your estate planning attorney to determine
how the rights granted to you in the Petition for Reformation may affect your estate. However, if
you have any questions regarding this letter, please feel free to contact me directly.
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By signing below, you hereby acknowledge that you have been informed and understand
there may be federal and state tax consequences from the rights granted to you under the Petition for
Reformation of the Trust as described herein, you hereby acknowledge that you have had the
opportunity to discuss these issues with your counsel, and you hereby consent to the filing of the
Petition for Reformation containing the rights granted to you, as outlined herein.

Dete: meg g, 2009
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CONSENT TO REFORMATION

TO: KATHRYN A. BOUVIER

FROM: SOLOMON, DWIGGINS, & FREER, LTD. |

RE: THE W.N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST
DATE: August 4, 2009

This Consent to Reformation has been prepared to outline the potential tax implications on
some of the changes to the W. N. Connell and Marjorie T. Connell Living Trust (the “Trust”) in the
event the Petition for Reformation of the Trust is approved of by the Nevada Court.

Purpose of the Reformation

As you know, the Trust omits directions as to the final disposition of Trust No. 2 after
Eleanor C. Ahern’s death. The Petition for Reformation fixes this omission by providing that one-
half (1/2) of the remaining assets are to be distributed outright to you upon Eleanor’s death. The
Petition for Reformation also gives you an additionat power, commonly known as a “testamentary
general power of appointment.” This power is discussed in more detail below.

Istate and Generation-Skipping Transfer Taxes Upon Eleanor C, Ahbern’s Death

. We have reviewed the Trust and applicable law, and have concluded that under applicable
law: (1) upon Eleanor C, Ahern’s death, the assets in Trust No. 2 will not be included in Eleanor’s
estate for federal estate tax purposes; and (2) that no generation-skipping transfer taxes will be due
on the assets that pass to you after her death.

Estate Taxes Upon Your Death

The Petition for Reformation gives you two rights that will cause yout share of Trust No. 2
to be included in your estate for federal estate tax purposes. Those rights are: (1) outright
distribution to you of your share of the assets upon EBleanor’s death; and (2) a testamentary general
power of appointment giving you the right, effective on your death, to appoint the assets to
whomever you choose. These rights may also carry with them state estate and inheritance tax
consequences that should be discussed with your estate planning attorney.

Right to Outright Distribution

The reason the Petition for Reformation includes an outright distribution is to give you full
control over your share of Trust No. 2 after Eleanor’s death (as opposed to limiting your control by
keeping your share in the Trust for your lifetime). If Eleanor dies before you, the right to outright
distribution of your share will cause your share of Trust No. 2 to be included in your estate for

federal estate tax purposes upon your death. ‘

Because the asset will be included in your federal estate upon your death, in the event your
total federal estate exceeds the federal estate tax credit (currently $3.5 million, but is subject to
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change), your heirs may be required to pay federal estate taxes. [f you have made lifetime gifts using
what is commonly known as your “unified credit,” the amount of the federal estate tax credit
available to you at your death may also be affected. If your total federal estate does not exceed the
federal estate tax credit in effect upon your death, and you have not made any lifetime gifts, then no
tax will be levied against your estate.

Testamentary General Power of Appointment

In addition to receiving your share of the remainder of Trust No. 2 outright upon Eleanor’s
death, the Petition for Reformation grants you a “testamentary general power of appointment” over
your share of the remaining assets. The purpose of this power is to allow you to direct where you
want your share of the remainder of Trust No. 2 to pass if you die before Eleanor. Of course,

Eleanor will still be receive all the incorne from Trust No. 2 until her death, but, after her death, your

share will pass to whomever you have directed.

You can exercise this testamentary power of appointment by indicating your intentions in
your Will, your revocable trust, or a separate written document signed by you. You should contact
the attorney preparing your estate plan to discuss this power, and its implications, in more detail.

In the event that you were to pass away before Eleanor, the testamentary general power of
appointment will cause the value of your “remainder interest” (i.e. the present value of a future
éxpectancy) to be included in your estate for federal estate tax purposes. The amount included in
your federal estate will not be the full value of your share of Trust No. 2 (since your heirs will not
receive your share until Eleanor also passes away) but will be valued at a lower amount.

Because your share of the “remainder interest” in TrustNo.2 will be included in your federal
estate upon your death, in the event your total federal estate exceeds the federal estate tax credit
(currently $3.5 million, but is subject to change), then your heirs may be required to pay federal
estate taxes. If you have made lifetime gifts using what is commonly known as your “unified credit”
the amount of the federal estate tax credit available to you may also be affected. If your total federal
estate does not exceed the federal estate tax credit in effect upon your death, and you have not made
any lifetime gifts, then no tax will be levied against your estate.

Alfernative

An alternative to granting you these rights is to hold your share of the remaining assets after
Eleanor’s death in the Trust for your benefit, during your lifetime, and then for your children
thereafter. The benefit for this alternative is that, under current applicable law, the assets would pass
to your children free of federal estate taxes and generation-skipping transfer taxes. The downside,
however, is that the assets would have to remain in the Trust, and you would be limited on how
much of the assets you could access and control.

We recommend that you review these issues with your estate planning attorney to determine
how the rights granted to you in the Petition for Reformation may affect your estate. However, if
you have any questions regarding this letter, please feel free to contact me directly.
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. By signing below, you hereby acknowledge that you have been informed and understand
there may be federal and state tax consequences from the rights granted to you under the Petition for
Reformation of the Trust as described herein, you hereby acknowledge that you have had the
opportunity to discuss these issues with your counsel, and you hereby consent to the filing of the
Petition for Reformation containing the rights granted to you, as outlined herein.

Date: 3: /‘?/o(-?
/ KATHRYNA. BOUVIER
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EXHIBIT G
Consent and Waiver of Notice of Jacqueline M. Montoya to Petition To
Assume Jurisdiction Over Trust; Confirm Trustee; And Construe And
Reform Trust in the matter of the W. N. Connell And Marjorie T. Connell
Living Trust dated May 18, 1972 in the District Court of Clark County,
Nevada, Case No. P-09-066425-T
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CONS

SOLOMON DWIGGINS & FREER, LTD.
MARK A. SOLOMON, ESQ.
Nevada State Bar No. 00418
BRIAN K. STEADMAN, ESQ.
Nevada State Bar No. 10771

5060 W. Cheyenne Avenue

Las Vegas, Nevada 89129
Telephone: (702) 853-5483
Facsimile: (702) 853-5485

E-mail: msolomon{msdfnvlaw.com
Email; bsteadman(@sdfnviaw.com

Attorneys for Eleanor C. Ahem, Petitioner
DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.
Department No.

In the Matter of the

THE W. N. CONNELL AND MARIJORIE
T. CONNELL LIVING TRUST,

Dated May 18, 1972
Date of Hearing:

An Intervivos Irrevocable Trust. Time of Hearing:

N mr” S et St et S st npate?’

CONSENT TO PETITION TO ASSUME JURISDICTION OVER TRUST] CoNFIRM TRUSTEE: AND
CONSTRUE AND REFORM TRUST AND WAIVER OF NOTICE

JACQUELINE M. MONTOYA, an interested party in the above-named Trust matter, states

as follows:

1. lamacontingentincome beneficiary of the W.N. CONNELL AND MARJORIET.
CONNELL LIVING TRUST, dated May 18, 1972 (the “Trust”).

2. [ have read the Petition to Assume Jurisdiction Over Trust; Confirm Trustee, and

Construe and Reform Trust (the “Petition”) and believe it to be true and correct to the best of my

-knowledge.

3. I hereby consent to the Petition and request that the Court enter an Order approving

the Petition in its entirety.

4, I hereby waive notice of notice of the hearing on the Petition pursuant to Nevada

Page 1 of 2
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| Revise Statutes 155.010(4).
Dated this 8 day of August, 2009.

“ SOLOMON DWIGGINS & FREER, LTD.
/ ﬂ%

AN A——

By:

ARK A. SO ON, ESQ.
Nevada Bar Mo/00418
! BRIAN K#STEADMAN, ESQ.
‘ Nevada Bar No. 10771
- 9060 W. Cheyenne Avenue
I Las Vegas, NV 89129

Attorneys for Eleanor C. Ahern, Petitioner

Page 2 of 2
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EXHIBIT H
Consent and Waiver of Notice of Kathryn A. Bouvier to Petition To
Assume Jurisdiction Over Trust; Confirm Trustee; And Construe And
Reform Trust in the matter of the W. N. Connell And Marjorie T. Connell
Living Trust dated May 18, 1972 in the District Court of Clark County,
Nevada, Case No. P-09-066425-T
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CONS

SOLOMON DWIGGINS & FREER, LTD.
MARK A. SOLOMON, ESQ.

| Nevada State Bar No. 00418

|

BRIAN K. STEADMAN, ESQ.
Nevada State Bar No. 10771

9060 W. Cheyenne Avenue

Las Vegas, Nevada 89129
Telephone: (702) 853-5483
Facsimile: (702) 853-5485

E-mail: msolomon@sdfiiviaw.com
Email: bsteadman@sdfnvlaw.com

Attorneys for Eleanor C. Ahern, Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of the )} Case No.

}  Department No.
THE W. N. CONNELL AND MARJORIE )
T. CONNELL LIVING TRUST, )
Dated May 18, 1972 )

y Date of Hearing;:

An Intervivos lirevocable Trust. ) Time of Hearing:
)
)

CONSENT TO PETITION TO ASSUME JURISDICTION OVER TRUST: CONFIRM TRUSTEE; AND
CONSTRUE AND REFORM TRUST AND WAIVER OF NOTICE

KATHRYN A. BOUVIER, an interested party in the above-named Trust matter, states as

follows:

| 1. lam acontingest income beneficiary of the W. N. CONNELL AND MARJORIE T.
CONNELL LIVING TRUST, dated May 18, 1972 (the “Trust”).

2. I have read the Petifion to Assume Jurisdiction Over Trust; Confirm Trustee, and

Construe and Reform Trust (the “Petition””) and believe it to be true and correct o the best of my

knowledge.

3. I hereby consent to the Petition and request that the Court enter an Order approving

the Petition in its entirety.

4, 1 hereby waive notice of notice of the hearing on the Petition pursuant to Nevada

Page 1 of 2
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Revise Statutes 155.010(4).
Dated this g day of August, 2009.

TH A. BO R

SOLOMON D

L4 yd

e A
57—

MARK A. N, ESQ.
Nevada NgA0418
BRRIANK. STEADMAN, ESQ.

Nevada Bar No. 10771
9060 W. Cheyenne Avenue
Las Vegas, NV 89129

Attorneys for Eleanor C. Ahern, Petitioner
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EXHIBIT 1
Notice Of Hearing on Petition To Assume Jurisdiction Over Trust;
Confirm Trustee; And Construe And Reform Trust and Certificate Of
Mailing in the matter of the W. N. Connell And Marjorie T. Connell
Living Trust dated May 18, 1972 in the District Court of Clark County,
Nevada, Case No. P-09-066425-T
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MARK A. SOLOMON, ESQ. CA R

Nevada State Bar No. 00418 ™ WY

1 \7. 328

BRIAN K. STEADMAN, ESQ. hie |

Nevada State Bar No. 10771 T

SOLOMON DWIGGINS & FREER, LTD. é/f 7 7‘.,b_//

9060 W. Cheyenne Avenue ,“iiﬂi;-";,gum
QUERK BT

Las Vegas, Nevada 80129
Telephone: 702.853.5483
Facsimile: 702.853.5485

Attorneys for ELEANOR C. AHERN, Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA .-

Case No. . P-09-066425-T
PCI H

In the Matter of the

)
)
THE W. N. CONNELL AND MARJORIET. )
CONNELL LIVING TRUST, ) -
Dated May 18, 1972 )

)

)

)

Date of Hearing: September 4, 2009

An Intervivos Irrevocable Trust. Time of Hearing: 9:30 a.m.

NOTICE OF HEARING ON PETITION TQ ASSUME JURISDICTION OVER TRUST;
CONFIRM TRUSTEE; AND CONSTRUE AND REFORM TRUST

PLEASE TAKE NOTICE that ELEANOR C. AHERN filed with the court the PETITION 1O
ASSUME JURISDICTION OVER TRUST; ConNFIRM TRUSTEE; AND CONSTRUE AND REFORM TRUST for
the above-referenced Trust; that a hearing on the Petition has been sct for Friday, the 4™ day of
Scptember. 2009, at the hour of 9:30 A.M.. in Department PC1. Family Court. Courtroom 9, of the
above-entitled Court which is located in the Clark County Courthouse, Family Division, 601 North Pecos,
Las Vegas, Nevada 89101, at which time all persons interesicd in THE W.N. CONNELL AND
MAJORIE T. CONNELL LIVING TRU ST dated May 18, 1972, may appear and show cause, if any they

have. why said Petition should not be granted.

QA
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Further details conceming this Petition can be obtained by reviewing the Court file at the Clark
County Clerk, Clark County Courthouse, Family Division, or by contacting the Petitioner or the attorney

for the Petitioner whose name, address and telephone number 1s:

SOLOMON DWIGGINS & FREER, LTD.
MARK A. SOLOMON, ESQ.

BRIAN K. STEADMAN, ESQ.

9060 W. Cheyenne Avenue

Las Vegas, NV 89129

Telephone No. 702.853.5483

DATED this [Q‘[‘ day of August, 2009.

SOLOMON DWIGGINS & FREER, LTD.

By:
MARK A. SO ' ESQ.
Nevada State’B . 000418
BRIAN i STEADMAN, ESQ.

Nevadg State Bar No. 10771
9060 W. Cheyenne Avenue
Las Vegas, NV 89129
Telephone: (702) §33-5483
Facsimile: (702) 853-5485

Attorneys for Petitioner, ELEANOR C. AHERN

Page 2 of 2
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Il coMm .
| MARK A, SOLOMON, ESQ. 3 \LE-D
Nevada State Bar No. 00418 ,09
3| BRIAN K. STEADMAN, ESQ. o \1 VLR
| Nevada State Bar No. 10771 ! o
4/l SOLOMON DWIGGINS & FREER, LTD. o ///
s 9060 W. Cheyenne Avenue é/" /gfé::? et
Las Vegas, Nevada 89129 SLERK OF THED
6|l Telephone: 702.853.5483
Facsimile: 702.853.5485
7
8” Attorneys for ELEANOR C. AHERN, Petitioner
9 DISTRICT COURT
10 ‘ CLARK COUNTY, NEVAD/ .
P-09-066423-T
I}l In the Matter of the ) Case No. P-09 |
ol ) PCl H
THE W.N. CONNELL AND MARIORIET. ) y
13| CONNELL LIVING TRUST, ) - i
! Dated May 18, 1972 )
14 ) Date of Hearing: September 4, 2009
(5 An Intervivos Irrevocable Trust. } Time of Hearing: 9:30 a.m.
)
o}
CERTIFICATE OF MAILING
17 y
(8 [ hereby certify thaton the , ] day of August, 2009, I caused to be served a true and correct COpy
19 of the PETITION TO ASSUME JURISDICTION OVER TRUST; CONFIRM TRUSTEE; AND CONSTRUE AND

20!l REFORM TRUST and NOTICE OF HEARING for said Petition, by mail using the United States Postal

2 " Service, certified mail, return receipt requested, postage prepaid thereon in a sealed envelope to the

22 .
following individuals:

23
24 {‘ Kathryn A. Bouvier Jécqqeline M. Montoya

8461 Purple Sage Road 3385 Maverick Street
25| Middleton, ID 83644 Las Vegas, NV 89108
26 |
27
o
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11
| Eleanor C. Ahemn

6105 Elion Avenue
“ Las Vegas, NV 83107

Shriners Hospitals for Children
Attn: Legal Department
P Q. Box 31336

pa, FL 33631-3356

5:1/ Emptoyee of Solomon D'OO/ iggins & Free#)l.
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EXHIBIT J

Order Assuming Jurisdiction Over Trust Confirm Trustee; And For
Construction of And To Reform Of Trust Instrument in the matter of the
W. N. Connell And Marjorie T. Connell Living Trust dated May 18, 1972
in the District Court of Clark County, Nevada, Case No. P-09-066425-T
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13 “ CONNELL LIVING TRUST,

. @ ORIGINAL @

ORDR . oo
MARK A. SOLOMON, ESQ. = e )
Nevada State Bar No. 00418

BRIAN K. STEADMAN, ESQ. <
Nevada State Bar No. 10771 ! gEp ~U P
SOLOMON DWIGGINS & FREER, LTD.

9060 W. Cheyenne Avenue m
Las Vegas, Nevada 89129 . g?}«i{_”:j‘(‘\um
Telephone: 702.853.5483 CLERIC CF THe T
Facsimile: 702.853.5483

Attorneys for ELEANOR C. AHERN, Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA

'In the Matter of the ) Case No. P-09-066425-T
}y PClI

THE W. N. CONNELL AND MARJORIET. )

Dated May 18, 1972
Date of Hearing: September 4, 2009

An Intervivos Irrevocable Trust. Time of Hearing: 9:30 a.m.

LU W

ORDER ASSUMING JURISDICTION OVER TRUST: CONFIRM TRUSTEE; AND

17 " For CONSTRUCTION OF AND REFORM OF TRUST INSTRUMENT

The verified Petition of ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL

HARTMAN to assume jurisdiction over THE W. N. CONNELL AND MARJORIE T. CONNELL

'l LIVING TRUST, dated May 18, 1972 (the “Trust”), and any and all sub-trusts created thereunder, to

confirm ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL I—IARTMAN as the
Successor Trustee of said trust; and for construction and reform of trust instrument, having come on
regularly for hearing the 4" day of September, 2009; BRIAN K. STEADMAN, ESQ., of the law firm
SOLOMON DWIGGINS & FREER, LTD. appeared as counse! for the Petitioner; the Court finds that
due and legal notice of the time and place of hearing of said Petition has been given in the manner

AR A
«F)‘\l P <

réquired by law; and good cause appearing therefor,

PLP 04 2009
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1 IT IS HEREBY ORDERED that this Court hereby assumes jurisdiction over THE W. N.
F’ CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May 18, 1972, and any and all sub-

trusts created thereunder, as a proceeding in rem,

l
* IT IS HEREBY FURTHER ORDERED that ELEANOR C. AHERN, f/k/a ELEANOR

L T e T

6| MARGUERITE CONNELL HARTMAN be, and hereby is, confirmed and appointed as Successor

7} Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May 18,
81 1972, and any and all sub-trusts created thereunder, with the exception of any trust in which the assets

9
of Trust No. 3 of THE W.N, CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May

10
. 18, 1972 were appointed by MARJORIE T. CONNELL; and

12 IT IS HEREBY FURTHER ORDERED that the dispositive provisions of Trust No. 2 created

131l iinder THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May 18,1972,

14}l are hereby reformed and construed to provide that upon the death of ELEANOR C. AHERN the residue

15) o¢ Trust No. 2 created under THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST,

16}
dated May 18, 1972, shall be distributed 10 the heirs of ELEANOR C. AHERN;
17
8 IT IS HEREBY FURTHER ORDERED that it is approved and granted that Sections “E,” “F,”

ol “G,” and “H" t0 Article Fourth of THE W. N, CONNELL AND MARJORIET. CONNELL LIVING

20!l TRUST, dated May 18, 1972, is hereby reformed as follows:

21 E. Distribution Upon Death of both the Survivor and the Residual Beneficiary. Upon the.
%) death of both the Survivor and the Residual Beneficiary, the Trustee shall divide the balance
of Trust No. 2 into two equal shares, as follows:
23
1 One (1) equal share shall be distributed, outright and free of
24 trust, to the Residual Beneficiary's daughter, JACQUELINE M. MONTOYA, if
25" she is then living. Subject to Section (F) below, if, as of the date of the Residual
Beneficiary's death, JACQUELINL M. MONTOYA is not then living, then said
26 equal share shall be distributed to JACQUELINE M. M ONTOYA's then living
| issue, by right of representation. Each share created pursuant to this Section
27 E(1) of Article Fourth for the benefit of the issue of JACU UELINE M.
28 MONTOYA shall be held as a separate trust ("Beneficiary's Share") for the
Page2 of 6
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benefit of such issue ("Beneficiary”} to be held by the Trustee, administered and
further distributed pursuant to Section G of this Article Fourth.

2. One (1) equal share shall be distributed, outright and free of
trust, to the Residual Beneficiary's daughter, KATHRYN A. BOUVIER, if she is
then living. Subject to Section (F) below, if. as of the date of the Residual
Beneficiary's death, KATHRYN A. BOUVIER is not then living, then said equal
share shall be distributed to KATHRYN A. BOUVIER's then living issue, by
right of representation. Each share created pursuant to this Section E(2) of
Article Fourth for the benefit of the issue of KATHRYN A. BOUVIER shall be
held as a separate trust ("Beneficiary's Share”) for the benefit of such issue
("Beneficiary”) to be held by the Trustee, administered and further distributed
pursuant to Section G of this Article Fourth.

3. In the event that both JACQUELINE M. MONTOYA and
KATHRYN A. BOUVIER predecease the Grantors, leaving no issue, and having
failed to exercise the testamentary power of appointment pursuant to Section ( F)
below, then the balance shall be distributed in accordance with Article Eleventh

herein.

F. Power of Appointment. In the event that JACQUELINE M. M ONTOYA
or KATHRYN A. BOUVIER predeceases the Residual Beneficiary, upon the
death of the Residual Beneficiary, the Trustee shall distribute such beneficiary’s
equal share 1o or in trust for such one or more persons or organizations and in
such manner and proportions as such beneficiary may appoint by her will or
revocable trust making specific reference to this general power of appointment.

G. Management of Beneficiary's Shares. Until a Beneficiary has attained
the age of twenty-one (21) years, the Trustee may distribute to or apply for the
benefit of such Beneficiary so much of the income or principal from such
Beneficiary's Share as the Trustee determines, in the Trustee's sole discretion,
is necessary to provide for his or her health, education, maintenance, and
support. In addition, the Trustee may make the following discrerionary

distributions:

L. Investment in Business. The Trustee may, in the Trustee's sole
discretion, apply the principal or income of such Beneficiary's Share for the
purpose of investing in a business or profession operated by, or to be operated
by, such Beneficiary and to be owned by the Beneficiary's Share.

2. Acquisition of Residences. The Trustee may, inthe Trustee s sole
discretion, apply the income and principal of such Beneficiary's Share for the
purpose of purchasing one or more residences to be owned by the Beneficiary's
Share and used and occupied by such Beneficiary and his or her family,
including a primary residence, seasonal residence or otherwise. In the case of
any residence owned by the Beneficiary's Share, and in the Trustee's sole

Page 3 of ©
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discretion, such Beneficiary may occupy and use such residence without rent or
any other financial obligation for the payment of the taxes, insurance payments,
maintenance costs and other expenses required in order (o keep such residences

in proper repair and free of liens.

3. Use of Tangible Trust Assets. The Trustee, in the Trustee's sole
discretion, may grant such Beneficiary the right to the use, possession and
enjoyment of all of the tangible personal property held by such Beneficiary's
Share, without financial obligation for the use of such property.

4. Distribution of Beneficiary's Share. Upon a Beneficiary attaining
the age of twenty-one (21), the Trustee shall distribute to him or her, outright
and free of trust, the remaining principal and accumulated income of that
Beneficiary's Share. If the Beneficiary has already reached the age of
twenty-one (21) at the time of the creation of the Beneficiary's Share, then the
Trustee shall, upon making the division, distribute, outright and free of trust, to
the Beneficiary the balance of such Beneficiary's Share.

5. Distribution Upon Death of Beneficiary. If any Beneficiary shall
die prior to the complete distribution of such Beneficiary's Share, then all of the
remaining assets in such Beneficiary's Share shall be distributed to or in trust
for such one or more persons or organizations and in such manner and
proportions as such Beneficiary may appoint by his or her will or revocable
trust making specific reference to this general power of appointment. To the
extent that the Beneficiary does not exercise this general power of appointment,
the remainder of such Beneficiary's Share shall be distributed 1o the issue of
such Beneficiary in equal shares by right of representation and each such share
shall be held, managed and further distributed by the Trustee as a Beneficiary's
Share under Section G of Article Fourth. If the Beneficiary shall die failing 10
exercise this general power of appointment without leaving issue, then the
Beneficiary's Share shall be distributed pro rata to the other Beneficiary’s
Shares then being administered by the Trustee hereunder, and if none, then to
the Beneficiary's heirs at law under the intestacy laws of the State of Nevada.

6. Distributions to or for the Benefit of Minors or Persons Under
Disability. Whenever the Trustee is given the power or discretion 1o make
distributions to or for the benefit of a minor or other beneficiary under a
disability, the Trustee, in the Trustee's sole discretion, may make distributions
to a minor or other person under disability by making distributions to the
guardian or conservator of his or her estate and/or person, as the Trustee shall
determine. or to any suitable person with whom he or she resides, or the Trustee
may apply distributions directly for such beneficiary's benefit, or the Trustee
may make distributions lo any duly established custodian for any minor
beneficiary under the Uniform Gifts to Minors Act or Uniform Transfers to
Minors Act of any State. Any custodian acting on behalf of a minor bengficiary
shall have the power to bind the beneficiary with respect 1o all matters

Page 4 of 6
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concerning the Trust. The Trustee, in its sole discretion, may also make
distributions directly to a minor if, in the Trustee's judgment, such minor is of
sufficient age and maturity to receive such distribution and spend the money
properly.  The previous language of this paragraph 6 notwithstanding, if a
beneficiary is, or would be eligible for need-based government benefits, the
Trustee shall hold the funds for such beneficiary ina “special needs trust” as
that term is understood for need-based government planning. By “special needs
trust” is meant that the Trustee shall have the sole and absolute discretion to
make distributions for the benefit of such beneficiary in a manner that improves
the qualify of life for the beneficiary but will not make the beneficiary ineligible
for need-based government benefits. The provisions of the Paragraph 6 are
intended to supplant need-based government benefits, but not to replace them
and all terms of this Paragraph 6 shall be so interpreted for all purposes.

H. Maximum Term for Trusts. Notwithstanding any other provision of this
Trust, unless terminated earlier under other provisions of this agreement, each

trust created under this agreement shall terminate upon the expiration of the
longest period that property may be held in trust under this agreement withou!
violating the applicable rule against perpetuities, or similar applicable rule. At
that time, the remaining trust property shall vest in and be distributed 1o the
persons entitled to receive distributions of income hereunder.

IT IS HEREBY FURTHER ORDERED that THE W. N. CONNELL AND MARIORIE T.
CONNELL LIVING TRUST, dated May 18, 1972, is hereby reformed and construed to provide that the
beneficiaries of the Trust shall serve as Successor Trustees upon the death, incapacity, or resignation of
ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL HARTMAN; and

IT IS HEREBY FURTHER ORDERED that it is approved and granted that Article Twelith of

20l THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May 18, 1972, is

hereby reformed as follows:

Twelfth: Successor Trustee. In the event of the death or incapacity of
cither Grantor. the Survivor shall continue to serve as the sole Trustee of all of
the trusts created hereunder. Upon the death or incapacity of the Survivor, the
Grantors then nominaie and appoint ELEANOR C. AHERN, fkla ELEANOR
MARGUERITE CONNELL HARTMAN, as the Trustee of all of the trusts
created hereunder. or in the event that she is unable or unwilling to serve in the
said capacity, then the Grantors nominate and appoint JACQUELINE M.
MONTOYA to serve in the said capacity. In the event that JACQUELINE M.
MONTOYA is unable or unwilling to act as successor Trustee, then KATHRYN
A. BOUVIER shall act as successor Trustee. No successor Trustee shall have

Page Sof 6




audit or investigate the accounts or administration of any such trustee, nor,

unless in writing requested so to do by a person having a present or future
beneficial interest under a 1rust created hereunder, any duty to take action or

obtain redress for breach of trust.

1 “ any responsibility for the acts or omissions of any prior trustees and no duty to

4
5 In the event that none of the trustees named in this Article Twelfth are
able or willing to serve, then the majority of adult income beneficiaries of the
6 Trust shall select a successor Trustee.

7l DATED this 4® day of September, 2009.

10“ DISTRICT COURT JUDGE

by

1} Respectfully submitted,
12

SOLOMON DWIGGINS & FREER, LTD.

13
3 Z /Z §%%§
By 2 <
R MARK(MMON, ESQ.
16 Nevada Stite Bar No. 00418
BRIAN K. STEADMAN, ESQ.
17 Nevada State Bar No. 10771

9060 W. Cheyenne Avenue
18 Las Vegas, Nevada 89129

19
20

3

22

Attorneys for Eleanor C. Ahern, Trustee

23
251
26 l
zyl

28
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EXHIBIT K
Notice of Entry Of Order Assuming Jurisdiction Over Trust Confirm
Trustee; And For Construction of And To Reform Of Trust Instrument in
the matter of the W. N. Connell And Marjorie T. Connell Living Trust
dated May 18, 1972 in the District Court of Clark County, Nevada, Case
No. P-09-066425-T
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1| NEOJ | LR
2“ MARK A. SOLOMON, ESQ. LT
Nevada State Bar No. 00418 "
3|l BRIAN K. STEADMAN, ESQ. cp -8
TS
l Nevada State Bar No. 10771
4}l SOLOMON DWIGGINS & FREER, LTD. - //
7 3 g
5 9060 W. Cheyenne Avenue ; o é I
“ Las Vegas, Nevada 89129 ’E‘,{E T oot
6|l Telephone: 702.853.5483 |
Facsimile; 702.853.5485
7 E-mail; msolomon@sdfnvlaw.com
E-mail: bsteadman@sdfnvlaw.com
81l Artorneys for ELEANOR C. AHERN, Petitioner
9 "
DISTRICT COURT
10
. CLARK COUNTY, NEVADA
In the Matter of the ) Case No. P-09-066425-T
12
Fl y PCl1
13| THEW. N. CONNELL AND MARJORIET. )
CONNELL LIVING TRUST, )
14} Dated May 18, 1972 )
s } Date of Hearing: September 4, 2009
An Intervivos Irrevocable Trust. ) Time of Hearing: 9:30 a.m.
16" )
17| NOTICE OF ENTRY OF ORDER
18 PLEASE TAKE NOTICE that an ORDER ASSUMING JURISDICTION OVER TRUST; CONFIRM
19
& TRUSTEE; AND FOR CONSTRUCTION OF AND REFORMATION OF TRUST INSTRUMENT, was entered in
204
’1 the instant case by this Court on September 4, 2009, a copy of which is attached hereto.
) DATED this 8" day of September, 2009.
23 SOLOMON 1GGI R, LTD.
24 “ By # .
’s MARK A. SGL/OMON, ESQ.
Pl 0 Nevada &ta Bar No. 00418
2 B m BRIAN K. STEADMAN, ESQ.
2 - A Nevada State Bar No. 10771
27) § L Z
~ .
23 2 % Autornieys for Eleanor C. Ahern, Trustee
I % Page 1 of 2 .
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1 CERTIFICATE OF MAILING
2 | hereby certify that on the 8" day of September, 2009, 1 caused to be served a true and correct
3
“ copy of the NOTICE OF ENTRY OF ORDER, by mail using the United States Postal Service, by first class
4
5 mail, postage prepaid thereon in a sealed envelope to the following individuals:
6l Kathryn A. Bouvier Jacqueline M. Montoya
7 8461 Purple Sage Road 3385 Maverick Street
Middleton, ID 83644 Las Vegas, NV 89108
8
of Eleanor C. Ahern Shriners Hospitals for Children
6105 Elton Avenue Attn: Legal Department
10§ Las Vegas, NV 89107 P.O. Box 31356
. ' Tampa, FL 33631-3356
12 via Certified Mail Return Receipt Requested
13 i
14 /An Employée of Solofhon Dwigg‘irfs & Freer, Ltd.
15
16
I
17
18
19
20
21|
22
23
24"
25
26
27
28
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2|.l MARK A. SOLOMON, ESQ. 6§ o= '“:3
Nevada State Bar No. 00418 f oo Lo iaf

BRIAN K. STEADMAN, ESQ.

Nevada State Bar No. 10771 .

SOLOMON DWIGGINS & FREER, LTD. 200 SEP - P 4 50

9060 W, Cheyenne Avenue

| Las Vegas, Nevada 89129 Q 21 //

Telephone: 702.853.5483 i /m ’ """"

Facsimile: 702.853.5485 CLER: =

(S8

H

- R

T
Attorneys for ELEANOR C. AHERN, Petitioner

9“ DISTRICT COURT
10 CLARK COUNTY, NEVADA

Case No. P-09-066425-T
PC1

11|l In the Matter of the

)
12“ )
THE W. N. CONNELL AND MARJORIET. )

13/l CONNELL LIVING TRUST, )
Dated May 18, 1972 )
. . )

)

)

14 Date of Hearing: September 4, 2009
5 An Intervivos Irrevocable Trust. Time of Hearing: 9:30 a.m.
16

ORDER ASSUMING JURISDICTION OVER TRUST; CONFIRM TRUSTEE; AND
17 For CONSTRUCTION OF AND REFORM OF TRUST INSTRUMENT

18 The verified Petition of ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL
19

20
LIVING TRUST, dated May 18, 1972 (the “Trust”), and any and all sub-trusts created thereunder, to

HARTMAN to assume jurisdiction over THE W. N. CONNELL AND MARJORIE T. CONNELL

21

99 confirm ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL HARTMAN as the

23| Successor Trustee of said trust; and for construction and reform of trust instrument, having come on
24|l regularly for hearing the 4% day of September, 2009; BRIAN K. STEADMAN, ESQ., of the law firm
25
26

l SOLOMON DWIGGINS & FREER, LTD. appeared as counsel for the Petitioner; the Coutrt finds that

due and legal notice of the time and place of hearing of said Petition has been given in the manner
27

28 required by law; and good cause appearing therefor,

Page 1 of 6




1

S W o

v e ~ O La

10
11
12
13
14
15
16

17
18
19
20
21
22
23
24
25
26

28

27?

® - ®

IT IS HF;REBY ORDERED that this Court hereby assumes jurisdiction over THE W. N.
CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May 18, 1972, and any and all sub-
trusts created thereunder, as a proceeding in rem;

IT IS HEREBY FURTHER ORDERED that ELEANOR C. AHERN, f/k/a ELEANOR
MARGUERITE CONNELL HARTMAN be, and hereby is, confirmed and appointed as Successor
Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May 18,
1972, and any and all sub-trusts created thereunder, with the exception of any trust in which the assets
of Trust No. 3 of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May
18, 1972 were appointed by MARJORIE T. CONNELL; and

IT IS HEREBY FURTHER ORDERED that the dispositive provisions of Trust No. 2 created
under THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May 18, 1972,
are hereby reformed and construed to provide that upon the death of ELEANOR C. AHERN the residue
of Trust No. 2 created under THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST,
dated May 18, 1972, shall be distributed to the heirs of ELEANOR C. AHERN;

IT IS HEREBY FURTHER ORDERED that it is approved and granted that Sections “E,” “F,”
“G,” and “H" to Article Fourth of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING
TRUST, dated May 18, 1972, is hereby reformed as foilows:

E, Distribution Upon Death of both the Survivor and the Residual Beneficiary. Upon the

death of both the Survivor and the Residual Beneficiary, the Trustee shall divide the balance
of Trust No. 2 into two equal shares, as follows:

1. One (1) equal share shall be distributed, outright and free of
trust, to the Residual Beneficiary's daughter, JACQUELINE M. MONTOYA, if
she is then living. Subject to Section (F) below, if, as of the date of the Residual
Beneficiary's death, JACQUELINE M. MONTOYA is not then living, then said
equal share shall be distributed 10 JACQUELINE M. MONTOYA's then living
issue, by right of representation. Each share created pursuant to this Section
E(1) of Article Fourth for the benefit of the issue of JACQUELINE M.
MONTOYA shall be held as a separate trust ("Beneficiary’s Share") for the
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benefit of such issue ("Beneficiary”) to be held by the Trustee, administered and
further distribuled pursuant {0 Section G of this Article Fourth.

2. One (1) equal share shall be distributed, outright and free of
trust, to the Residual Beneficiary's daughter, KATHRYN A. BOUVIER, if she is
then living. Subject to Section (F} below, i, as of the date of the Residual
Beneficiary's death, KATHRYN A. BOUVIER is not then living, then said equal
share shall be distributed to KATHRYN A. BOUVIER's then living issue, by
right of representation. Each share created pursuant to this Section E(2) of
Article Fourth for the benefit of the issue of KATHRYN A. BOUVIER shall be
held as a separate trust ("Beneficiary's Share”) for the benefit of such issue
("Beneficiary”) to be held by the Trustee, administered and further distributed
pursuant to Section G of this Article Fourth.

3. In the event thai both JACQUELINE M. MONTOYA and
KATHRYN A. BOUVIER predecease the Grantors, leaving no issue, and having
failed 10 exercise the testamentary power of appointment pursuant io Section { F)
below, then the balance shall be distributed in accordance with Article Eleventh

herein.

F. Power of Appointment. In the event that JACQUELINEM. M ONTOYA
or KATHRYN A. BOUVIER predeceases the Residual Beneficiary, upon the
death of the Residual Beneficiary, the Trustee shall distribute such beneficiary's
equal share to or in trust for such one or more persons or organizations and in
such manner and proportions as such beneficiary may appoint by her will or
revocable trust making specific reference to this general power of appointment.

G. Management of Beneficiary's Shares. Until a Beneficiary has attained
the age of twenty-one (21) years, the Trustee may distribute 10 or apply for the
benefit of such Bengficiary so much of the income or principal from such
Beneficiary's Share as the Trustee determines, in the Trustee's sole discretion,
is necessary to provide for his or her health, education, maintenance, and
support. In addition, the Trustee may make the following discretionary

distributions:

1. Investment in Business, The Trustee may, in the Trustee's sole
discretion, apply the principal or income of such Beneficiary's Share for the
purpose of investing in a business or profession operated by, or to be operated
by, such Beneficiary and 10 be owned by the Beneficiary's Share.

2. Acquisition of Residences. The Trustee may, inthe Trustee's sole
discretion, apply the income and principal of such Beneficiary’s Share for the
purpose of purchasing one or more residences to be owned by the Beneficiary's
Share and used and occupied by such Beneficiary and his or her family,
including a primary residence, seasonal residence or otherwise. In the case of
any residence owned by the Beneficiary's Share, and in the Trustee's sole
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discretion, such Beneficiary may occupy and use such residence without rent or
any other financial obligation for the payment of the taxes, insurance payments,
maintenance costs and other expenses required in order to keep such residences
in proper repair and free of liens.

3. Use of Tangible Trust Assets. The Trustee, in the Trustee's sole
discretion, may grant such Beneficiary the right 1o the use, possession and
enjoyment of all of the tangible personal property held by such Beneficiary's
Share, without financial obligation for the use of such property. '

4, Distribution of Beneficiary's Share. Upon a Beneficiary antaining
the age of twenty-one (21), the Trustee shall distribute to him or her, outright
and free of trust, the remaining principal and accumulated income of that
Beneficiary's Share. If the Beneficiary has already reached the age of
twenty-ane (21} at the time of the creation of the Beneficiary's Share, then the
Trustee shall, upon making the division, distribute, outright and free of trust, fo
the Beneficiary the balance of such Beneficiary's Share. |

3. Distribution Upon Death of Beneficiary. If any Beneficiary shall
die prior to the complete distribution of such Beneficiary's Share, then all of the
remaining assets in such Beneficiary's Share shall be distributed to or in trust
for such one or more persons or organizations and in such manner and
proportions as such Beneficiary may appoini by his or her will or revocable
trust making specific reference to this general power of appointment. To the
extent that the Beneficiary does not exercise this general power of appointment,
the remainder of such Beneficiary's Share shall be distributed to the issue of
such Beneficiary in equal shares by right of representation and each such share
shall be held, managed and further distributed by the Trusteeas a Beneficiary's
Share under Section G of Article Fourth. If the Beneficiary shall die failing 10
exercise this general power of appointment without leaving issue, then the

Beneficiary's Share shall be distributed pro rata to the other Beneficiary's

Shares then being administered by the Trustee hereunder, and if none, then 1o
the Beneficiary's heirs at law under the intestacy laws of the State of Nevada,

6. Distributions to or for the Benefit of Minors or Persons Under
Disability. Whenever the Trustee is given the power or discretion to make
distributions to or for the benefit of a minor or other beneficiary under a
disability, the Trustee, in the Trustee's sole discretion, may make distributions
10 a minor or other person under disability by making distributions to the
guardian or conservator of his or her estate and/or person, as the Trustee shall
determine, or to any suitable person with whom he or she resides, orthe Trustee
may apply distributions directly for such beneficiary's benefit, or the Trustee
may make distributions to any duly esiablished custodian for any minor
beneficiary under the Uniform Gifis to Minors Act or Uniform Transfers to
Minors Act of any State. Any custodian acting on behalf of a minor beneficiary
shall have the power to bind the beneficiary with respect to all matiers
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concerning the Trust. The Trustee, in its sole discretion, may also make
distributions directly to a minor if, in the Trustee's judgment, such minor is of
sufficient age and maturity to receive such distribution and spend the money
properly.  The previous language of this paragraph 6 notwithstanding, if a
beneficiary is, or would be eligible for need-based government benefis, the
Trustee shall hold the funds for such beneficiary in a “special needs trust” as
that term is understood for need-based government planning. By “special needs
trust” is meant that the Trustee shall have the sole and absolute discretion to
make distributions for the benefit of such beneficiary in a manner that improves
the qualify of life for the beneficiary but will not make the beneficiary ineligible
for need-based government benefits. The provisions of the Paragraph 6 are
intended to supplant need-based government benefits, but not to replace them
and all terms of this Paragraph 6 shall be so interpreted for all purposes.

H. Maximum Term for Trusts. Notwithstanding any other provision of this
Trust, unless terminated earlier under other provisions of this agreement, each
trust created under this agreement shall terminate upon the expiration of the
longest period that property may be held in trust under this agreement without
violating the applicable rule against perpetuities, or similar applicable rule. At
that time, the remaining trust property shall vest in and be distributed to the
persons entitled 1o receive distributions of income hereunder.

IT IS HEREBY FURTHER ORDERED that THE W. N. CONNELL AND MARJORIE T.

CONNELL LIVING TRUST, dated May 18, 1972, is hereby reformed and construed to provide that the
beneficiaries of the Trust shall serve as Successor Trustees upon the death, incapacity, or resignation of
ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL HARTMAN; and

IT IS HEREBY FURTHER ORDERED that it is approved and granted that Article Twelfth of

THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May 18, 1972, 1S

hereby feformcd as follows:

Twelfth: Successor Trustee. In the event of the death or incapacity of
cither Grantor, the Survivor shall continue to serve as the sole Trustee of all of
the trusts created hereunder. Upon the death or incapacity of the Survivor, the
Grantors then nominate and appoint ELEANOR C. AHERN, f/kla ELEANOR
MARGUERITE CONNELL HARTMAN, as the Trustee of all of the trusts
created hereunder, or in the event that she is unable or unwilling to serve in the
said capacity, then the Grantors nominate and appoint JACQUELINE M.
MONTOYA 1o serve in the said capacity. In the event that JACQUELINE M.
MONTOYA is unable or unwilling to act as successor Trustee, then KATHRYN
A BOUVIER shall act as successor Trustee. No successor Trustee shall have
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any responsibility for the acts or omissions of any prior trusiees and no duty to

’ audit or investigate the accounts or administration of any such trustee, nor,
unless in writing requested so to do by a person having a present or future
3 beneficial interest under a trust created hereunder, any duty to take action or
obtain redress for breach of trust.
4
s In the event that none of the trustees named in this Article Twelfth are
able or willing to serve, then the majority of adult income beneficiaries of the
6 Trust shall select a successor Trustee.
I
7 DATED this 4™ day of September, 2009.
8
9
10“
1 il Respectfully submitted,
12 SOLOMON DWIGGINS & FREER, LTD.
13
ﬂ‘ %
14 PSRN
(5 By /47 I/Z Z /
| 2 “MARK'A
16 Nevada Stéte Bar No. 00418
BRIAN K. STEADMAN, ESQ.
17 Nevada State Bar No. 10771
{ 9060 W. Cheyenne Avenue
8 Las Vegas, Nevada 89129
19 _
Attorneys for Eleanor C. Ahern, Trustee
20 |
21
22 "
23
24 "
25
26
27 L1
28
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EXHIBIT L

Certificate of Mailing of Petition For Declaratory Judgment Regarding
Limited Interest Of Trust Assets pursuant to NRS 30.040, NRS

153.031(1)(E), AND NRS 164.033(1)(A)
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i Firm, LTD.

Telephone: 702-255-4552 / Fax: 702-255-4677

THE RUSHF.

9505 Hillwood Drive, Suite 100
| as Vegas, Nevada 89134-0514
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Electronically Filed
09/27/2013 01:44:09 PM

CERT (&;‘- i‘z%v”""

JOSEPH J. POWELL CLERK OF THE COURT
State Bar No. 8875
THE RUSHFORTH FIRM, LTD.

P. O. Box 371655
Las Vegas, NV 89137-1655
Telephone: (702) 255-4552
fax: (702) 255-4677
| e-mail: probate@rushforthfirm.com
Il Attorneys for Jacqueline M. Montoya
DISTRICT COURT
,Q CLARK COUNTY, NEVADA

In the Matter of the Estate
of

| THE W.N. CONNELL and MARJORIE
T. CONNELL LIVING TRUST, dated
May 18, 1972, Case No. P-09-066425-T
Department: 26 (Probate)

A non-testamentary trust.

CERTIFICATE OF MAILING

Date of Hearing: October 11, 2013
Time of Hearing: 9:30 a.m.

—

I, the undersigned, hereby certify that on September 27, 2013, I sent a copy of the "Petition

for Declaratory Judgment Regarding Limited Interest of Trust Assets Pursuant to NRS 30.040,

? NRS 153.031(1)(E), and NRS 164.033(1)(A)" that has been filed in this proceeding, together with
a copy of the Notice of Hearing related that petition, to each person named below by first-class mail,

addressed as follows:

u///
[ 1/
/]/

Certificate of Matling
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A FIRM, LTD.
Telephone; 702-265-4552 / Fax: 702-255-4677

THE RUSHI -

9505 Hillwood Drive, Suite 100
Las Vegas, Nevada 89134-0514
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Eleanor C. Ahern

c/o Jeff Johnston, Esq.
Stanley Crawford, Esq.
Johnston & Associates, P.C.
400 West Illinois, Suite 1600
Midland, TX 79701

Eleanor C. Ahern, aka
Eleanor M. Hartman Ahern
8635 West Sahara, Suite #549
Las Vegas, NV 89117

Jacqueline M. Montoya
3385 Maverick Street
Las Vegas, NV 89108

Eleanor C. Ahern

c/o Shauna S. Brennan, Esq.
Brennan Legal Counsel Group, PLLC
9480 S. Eastern Avenue

Las Vegas, NV 89123

Kathryn A. Bouvier
4221 A Surf Drive
Galveston, TX 77554

iane L. DeWalt, an employee of
The Rushforth Firm, Ltd.

Certificate of Mailing
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