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IN THE SUPREME COURT OF THE STATE OF NEVADA 

 

RICHARD JUSTIN, dba JUSTIN 

BROS BAIL BONDS; and 

INTERNATIONAL FIDELITY 

INSURANCE COMPANY, 

 

  Petitioners, 

vs. 

 

THE SECOND JUDICIAL 

DISTRICT COURT OF THE STATE 

OF NEVADA, IN AND FOR THE 

COUNTY OF WASHOE; AND THE 

HONORABLE JANET BERRY, 

DISTRICT JUDGE, 

 

  Respondents, 

      / 

 

THE STATE OF NEVADA, 

 

  Real Party in Interest. 

      / 

 

 

 

Case No. 67786 

 

 

 

 

ANSWER TO PETITION FOR WRIT OF MANDAMUS 

 

 COMES NOW Real Party in Interest, the State of Nevada, by and through 

counsel, Christopher J. Hicks, Washoe County District Attorney, and Keith G. 

Munro, Washoe County Deputy District Attorney, and hereby answers the petition 

for  writ of mandamus, pursuant to this Court’s order of May 20, 2015. 

// 

// 

Electronically Filed
Jun 16 2015 09:28 a.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 67786   Document 2015-18270



2 

I. POINTS AND AUTHORITIES 

 

STATEMENT OF THE CASE 

 

 Petitioners seek an extraordinary writ, “requiring Respondent to set aside the 

[bail] forfeiture judgment of October 6, 2014 and to exonerate Bond No. IS30K-

151744 in the amount of $25,000.00, posted by Justin Bros. Bail Bonds on behalf 

of International Fidelity Insurance Company, and to remit the $25,000.00 which 

Petitioners paid under protest back to Petitioners.”  Petition for Writ of Mandamus 

(hereinafter “Petition”) at 12. 

 On January 17, 2014, Norman Dupree (hereinafter “criminal defendant”) 

was charged with a felony in the Second Judicial District Court, Case No CR14-

0058.  Exhibits to Answer to Petition for Writ of Mandamus (hereinafter “Answer 

Ex.) 1.  Petitioners had posted Bond IS30K-151744 on behalf of the criminal 

defendant, which required Petitioners to produce the criminal defendant at all times 

ordered by the district court to answer this criminal charge.  Answer Ex. 2.   

 On January 30, 2014, the criminal defendant appeared for his initial 

arraignment in Case No. CR14-0058.  Exhibit to Petition for Writ of Mandamus 

(hereinafter “Ex.”) 6.  During the hearing, the Court ordered the criminal defendant 

to be tested for drug use.  Following a finding of cocaine and marijuana, the 

criminal defendant’s status was changed from bail to supervised bail and he was 
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ordered to be supervised by pretrial services.  Id.  The arraignment was continued 

to March 18, 2014.  Id.   

 On January 31, the criminal defendant was remanded to custody based upon 

a pretrial supervision violation.  Ex. 6 at 2.  On February 3, 2014, the criminal 

defendant was released from custody on a $20,000 bail bond posted by Bonafide 

Bail Bonds.  Id.   

 On March 18, 2014, the criminal defendant failed to appear for his 

arraignment in Case No. CR14-0058 and a warrant was issued for his arrest.  

Answer Ex. 3.  On the same day, a notice of intent to forfeit Bond IS30K-151744 

was issued by the Clerk of the Court.  Ex. 2.  Prior to March 18, 2014, Petitioners 

had not filed a motion to exonerate Bond IS30K-151744.  On March 19, 2014, the 

district court, Judge Berry presiding, ordered a forfeiture of the criminal 

defendant’s bail 180 days from the date of the order.  Ex. 3.   

 On May 14, 2014, Bonafide Bail Bonds delivered the criminal defendant to 

the Washoe County Sheriff.  Ex.6 at 2.  On May 16, 2014, Petitioners posted a 

second bail bond (Bond IS30K-162345) on behalf of the criminal defendant so he 

could be released from custody.  Answer Ex.4.  “Both IS30K-162345 and IS30K-

151744 concern the same charges against the same defendant.”  Petition at 7.  On 

May 27, 2014, a status hearing or arraignment was set for June 10, 2014.  The 
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criminal defendant failed to appear on June 10, 2014 and again on July 24, 2014.  

Ex. 6. 

 On August 22, 2014, a motion to exonerate Bond IS30K-151744 was filed 

by Petitioners.  Ex 4.  A statement of non-opposition to the motion to exonerate 

was submitted.  Ex 5.  On October 3, 2014, the motion to exonerate Bond IS30K-

151744 was denied by Judge Berry.  On October 6, 2014, Judge Berry entered a 

bail forfeiture judgment in the amount of $25,000 for Bond IS30K-151744.  Ex. 7.   

On November 6, 2014, Petitioners arranged for the criminal defendant to 

turn himself in to custody.  Ex. 12.  On December 23, 2014, Judge Berry denied a 

motion to reconsider the decision denying bail exoneration.  Ex. 10.  An appeal of 

this decision was dismissed by the Nevada Supreme Court.  Petition at 6-7.   

 On February 6, 2015, the criminal defendant, having previously entered a 

plea of guilty, was sentenced to the Nevada State Prison in Case No. CR14-0058.  

Answer Ex. 5.  On that same day, the criminal defendant was also sentenced in the 

Second Judicial District Court for his felony conviction of the crime of Domestic 

Battery by Strangulation.  Answer Ex. 7.   

On March 10, 2015, a second motion to reconsider the order denying bail 

exoneration was denied.  Ex. 11 and 15.  On March 11, 2015, Petitioners paid 

$25,000.00 to satisfy the bail bond forfeiture judgment.  Ex. 6.  The judgment paid 
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by Petitioners for the bail bond forfeiture has been sent to the Nevada State 

Controller.  Answer Ex.6.   

BACKGROUND 

This extraordinary writ proceeding involves the forfeiture of a bail bond in 

district court.  A district court, subject to the statutory provisions governing bail, 

determines whether a criminal defendant is admitted for release on bail.  After 

granting bail, if a district court determines there has been a breach of a condition of 

bail, NRS 178.506 requires the court to declare a forfeiture of the bail, subject to 

the provisions of NRS 178.508 and 178.509.   

NRS 178.508 sets forth the process and timelines for carrying out the 

declared bail forfeiture.  NRS 178.509 establishes the guidelines for submitting and 

considering a motion to exonerate the declared bail forfeiture.   If a bail forfeiture 

judgment is entered, NRS 178.512 establishes the guidelines for reviewing a 

motion to set aside a bail forfeiture judgment.   

The Nevada Legislature intended to severely restrict the ability of a district 

court to exonerate the bail of a criminal defendant who has not returned to court to 

answer pending criminal charges.  After a bail forfeiture judgement has been 

entered, the Nevada Legislature placed even greater restrictions on a district 

court’s ability to set aside a forfeiture judgment.  Mindful of these legislative 

directives and the district court rules of practice, Judge Berry was required to 
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consider the motions to exonerate and set aside and then make factual findings and 

legal conclusions with respect to those motions.   

This extraordinary writ proceeding is a new and different legal proceeding 

with different legal issues and standards of review.  A review of Judge Berry’s 

orders reveals her factual findings and legal conclusions were legally accurate.  

Therefore, the decisions made by Judge Berry should be defended.  This Court 

should not grant relief because there is not a sufficient legal basis to do so.   

ARGUMENT 

 

A. The Petition For Writ of Mandamus Is Untimely.  

 Money deposited in the state treasury can only be withdrawn pursuant to an 

appropriation bill passed by the Nevada Legislature and signed into law by the 

Governor.  Art. 4, Section 19 of the Nevada Constitution (“No money shall be 

drawn from the treasury but in consequence of appropriations made by law”).  

NRS 178.518 requires bail forfeiture judgment monies be sent to the Nevada State 

Controller for deposit in the General Fund for distribution to the Fund for the 

Compensation of Victims of Crime and for funding and establishing specialty court 

programs.   

Petitioners paid the bail forfeiture judgment entered against them.  Those 

judgment proceeds left the court system when they were sent to the Nevada State 

Controller pursuant to NRS 178.518 for deposit into the State General Fund.  
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Answer Ex. 6.  Petitioners have not sought relief from this Court in a timely 

fashion.   

 On March 18, 2014, a notice of intent to forfeit Bond IS30K-15744 was 

issued.  By statute, a “bail bond is forfeited 180 days after the date on which the 

notice is mailed.”  NRS 178.508(2).  On September 15, 2014, the intended 

forfeiture ordered by Judge Berry took effect.  Petitioners could have attempted to 

extend the deadline of forfeiture, but failed to do so.  NRS 178.508(3).  Petitioners 

then failed to obtain a stay of the bail forfeiture judgment entered on October 6, 

2014.   

After the bail forfeiture judgment was entered, Petitioners failed to set aside 

the bail forfeiture judgment.  NRS 178.512.  The statutorily imposed deadline for 

obtaining an order to set aside the forfeiture was 180 days.  NRS 178.514(2)(“If 

the Office of the Court Administrator has not received an order setting aside a 

forfeiture within 180 days after the issuance of the order of forfeiture, the Court 

Administrator shall request that the court that ordered the forfeiture institute 

proceedings to enter a judgment of default with respect to the amount of the 

undertaking or money deposited instead of bail bond with the Court”).   

 Petitioners had 360 days to have Bond IS30K-15744 either exonerated or 

have the bail forfeiture judgment set aside.  The Nevada Legislature established 

statutory deadlines for exonerating a bail bond and for setting aside the bail 
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forfeiture judgment for a reason.  The Nevada Legislature must have intended for 

the opportunity to obtain relief to be closed once the judgment proceeds are 

forwarded to the Nevada State Controller.  Therefore, this Court is procedurally 

time barred from proceeding with this case.  See NRS 178.508, 178.509, 178.512, 

178.514, 178.518 and NRS 178.522.  Petitioners’ omissions also render this case 

moot because this Court cannot provide effective relief to Petitioners.  Personhood 

Nev. v. Bristol, 245 P.3d 572, 574 (Nev. 2010).   

 In considering whether to impose the identified procedural time bar, this 

Court should recognize there was a timeliness requirement when bail forfeiture 

cases where previously considered through an appeal.  See e.g. State v. Stu’s Bail 

Bonds, 115 Nev. 436, 991 P.3d 469 (1999)(“The District Court, Steven Kosach, J., 

granted surety’s motion, and State appealed”).  There was presumably a 

requirement of filing a timely notice of appeal.   

 This Court no longer handles bail forfeiture cases by appeal and now only 

considers cases these cases through an extraordinary writ proceeding.  Int’l Fid. 

Ins. Co. v. Blackjack Bonding, 122 Nev. 39, 43, 126 P.3d 1133, 1134 (2006).  

Since the change in process, this Court has not considered whether there is a 

timeliness requirement for seeking extraordinary relief.  It is unlikely the Nevada 

Legislature intended for there to be an open-ended process for challenging bail 

forfeiture decisions.  Therefore, as is set forth above, the statutes establish a 
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timeliness requirement and this requirement should be enforced in this 

extraordinary proceeding.   

B. The Petition for Writ of Mandamus Does Not Name the Proper Parties. 

 Petitioners seek to compel the performance of an act that the law requires as 

a duty resulting from an office, trust, or station, or to control a manifest abuse of 

discretion.  See NRS 34.160.  As noted, the bail forfeiture judgment paid by 

Petitioners has been forwarded to the Nevada State Controller.  Answer Ex. 6.   

 Petitioners are required to name the proper parties in this proceeding who 

can exonerate the bail forfeiture judgment and/or be ordered to return the 

$25.000.00 judgment that has been paid.  NRCP 19.  NRCP 12(b)(6) provides for 

dismissal if the proper parties are not named under NRCP 19.   

 Judge Berry had the statutory duty to determine whether bail should be 

exonerated and whether a bail bond forfeiture judgment should be set aside.  See 

NRS 178.506 to NRS 178.516.  While Petitioners disagree with her legal 

conclusions, that is not presently a legal basis for her to be a party in this case.  

After the bail forfeiture judgment proceeds were forwarded to the Nevada State 

Controller, Petitioners have not presented any authority articulating how Judge 

Berry could now order the return of the $25,000.00.  No relief can be granted by 

this Court with respect to Judge Berry because she no longer has the judicial 

authority to set aside the bail forfeiture judgment.  Her judicial role has been 
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completed as a matter of law.  At this time, Judge Berry should be dismissed as a 

party from this case. 

 By its very nature, a writ of mandamus is directed to a person holding a 

specific office who is required to carry out a lawful duty.  Assuming relief is 

appropriate, Petitioners needed to name a party who has the authority to set aside 

the bail forfeiture judgment and/or return the $25,000.00.  The individual who 

could return the $25.000.00 may or may not be a state official.  By only naming the 

State of Nevada, Petitioners fall far short of the requirement that they name a real 

party in interest who can provide the requested relief.  NRCP 19; NRS 34.300; 

State v. Eighth Judicial Dist. Court, 97 Nev. 34, 623 P.2d 976 (1981)(applying 

civil rules to bail forfeiture proceedings). 

 The petition for writ of mandamus is legally deficient.  Therefore, NRCP 

12(b)(6) requires dismissal for failing to comply with NRCP 19.   

C. The District Court Properly Forfeited Bond IS30K-151744. 

 

 The Nevada Legislature intended for there to be strict limitations in granting 

bail exonerations: 

The legislative history shows that the original understanding of the “shall 

not” language was that it prevented courts from considering other reasons 

for exoneration.  The “shall not” language was added by amendment in 

1979. See 1979 Nev. Stat., ch. 649, §§ 2–3, at 1400–02.  At a committee 

hearing on that amendment, Joe Reynolds, a representative of four surety 

companies, opposed the bill.  He indicated that the bill would not allow 

the court to exonerate a bond unless certain very strict criteria were met.  

Hearing on A.B. 808 before the Assembly Commerce Comm., 60th Leg. 
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(Nev., May 4, 1979).  Jay Macintosh, an insurance agent who worked 

with bail bonds, stated that the bill would make it more difficult to 

underwrite these kinds of policies because of the inability of the courts to 

set aside forfeiture in the event of just cause and other reasons.  Id.  

Proponents of the bill understood the language as intended to remove 

courts' discretion because some bail bondsmen had made deals with some 

judges and not all bondsmen were being treated equally and fairly.  Id.  

Proponents understood the proposed law as tightening up the present law 

because bail should be forfeited unless there are exonerating 

circumstances.  Id. 

 

All Star Bail Bond, Inc. v. Eighth Judicial District Courts, 326 P.3d 1107, 1110 

(Nev. 2014). 

 A petition for a writ of mandamus is generally the appropriate vehicle for 

challenging an order entered in an ancillary bail bond proceeding.  Int'l Fid. Ins. 

Co. ex rel. Blackjack Bonding, Inc. v. State, 122 Nev. 39, 41, 126 P.3d 1133, 1134 

(2006).  Mandamus will not lie to control a discretionary action, unless discretion 

is manifestly abused or is exercised arbitrarily or capriciously.  Mineral Cnty v. 

State, Dep’t of Conservation, 117 Nev. 235, 243, 20 P.3d 800, 805 (2001).   

 Where a district court’s decision in a bail bond proceeding is based on 

factual determinations, such findings will not be disturbed unless they are clearly 

erroneous and not based on substantial evidence.  Blackjack Bonding Inc., 122 

Nev. at 42.  While Petitioners cite several cases from other jurisdictions, whether 

the bail bond forfeiture in this case should be exonerated is governed by Nevada 

law.   Stu's Bail Bonds, 115 Nev. at 438.  Petitioners bear the burden of 
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demonstrating that relief is warranted.  Pan v. Dist. Ct., 120 Nev. 222, 228, 88 P.3d 

840, 844 (2004).   

 A bail bond is a contract between the State and the surety of the accused.  All 

Star Bonding v. State, 119 Nev. 47, 49, 63 P.3d 1124, 1125 (2003).  Nevada’s 

statutes governing bail bonds are incorporated into the agreement of the parties.  

Id.  A court can set reasonable bail conditions before releasing a person on bail. 

State v. Second Judicial District Court, 121 Nev. 412, 419, 116 P.3d 834, 838 

(2005).  A court sets the amount of bail and can increase the amount of bail if 

necessary.  NRS 178.498 and 178.499.   

 Under Nevada law, the court determines whether the conditions of a bail 

bond have been satisfied.  If the court determines the conditions have not been 

satisfied, the court “shall declare” a breach of the conditions of the bond.  NRS 

178.506.   If the court determines the conditions have been satisfied, the court shall 

exonerate the bond.  NRS 178.522.   

 On March 18, 2014, the criminal defendant was scheduled to appear for his 

arraignment in Case No. CR14-0058.  Petitioners had posted Bond IS30K-151744 

to ensure his appearance.  The criminal defendant failed to appear for his 

arraignment.  In response, Judge Berry made a factual finding that Bond IS30K-

151744 was in effect when she made the factual finding that the bond had been 

breached.  Ex. 2 and 6.  These factual findings are not clearly erroneous, and 
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should not be disturbed by this Court.  These factual findings completely 

undermine any argument that Bond IS30K-151744 had been exonerated prior to 

March 18, 2014.   

 Petitioners are left to argue that Bond IS30K-151744 should have been 

exonerated prior to March 18, 2014.  There is a substantial difference between 

whether a bond could or should have been exonerated and whether a bond had 

actually been exonerated by the court.  Petitioners overlook the fact that the 

procedural mechanics of exonerating a bond had not occurred prior to March 18, 

2014.  Petitioners had not filed a motion to exonerate Bond IS30K-151744, and 

without having filed a motion to exonerate Bond IS30K-151744, the district court 

had not been afforded the opportunity to consider whether the conditions of bond 

had been satisfied.  The criminal case pending against the criminal defendant had 

also not been completed.   

 Between January 30, 2014, when the criminal defendant test positive for 

drugs, and March 18, 2014, the only conceivable way the bond could have been 

exonerated would be if the bond was a self-exonerating bond.  That of course is not 

plausible.  The Nevada statutory framework governing bail does not even remotely 

allow for a criminal defendant and a Surety to decide when the conditions of a 

bond have been satisfied.  Under Nevada law, the court where the charge is 

pending determines whether the conditions have been satisfied and the court is 
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directed how to proceed if the court determines the conditions have or have not 

been satisfied.  Moreover, Petitioners essentially concede there is no such thing as 

a self-exonerating bond under Nevada law when then they acknowledge in their 

motion to exonerate that , “Exoneration refers to a court order that discharges a 

person from liability.”  Ex. 4 at 4.  Further, Petitioners would appear to have been 

operating outside of their licensure if they assert they issued a self-exonerating 

bond or participated in exonerating a bond without judicial involvement.  See 

Chapter 697 of the Nevada Revised Statutes. 

 On March 18, 2014, when Judge Berry made a finding that a bond condition 

had been breached and the notice of intent to forfeit was issued, the landscape 

changed for Petitioners.  Petitioners were procedurally barred from having Bond 

IS30K-151744 exonerated through NRS 178.522, which allows for exoneration 

when the conditions of a bail bond have been met.  On March 18, 2014, after the 

finding of breach, NRS 178.506 directed the process to NRS 178.508 and 178.509.  

NRS 178.508 sets the duties for how a district court shall proceed as a result of the 

breach and directs the “bail bond is forfeited 180 days after the date on which the 

notice is mailed.”   

 NRS 178.509 sets the requirements for exonerating a bail bond that has been 

breached.  Petitioners knew they had to meet the requirements of NRS 178.509 

after Judge Berry declared a breach and a notice of intent to forfeit was issued.  
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Their actions confirm this.  Petitioners filed a motion to exonerate Bond IS30K-

151744.  Within the motion, Petitioners state, “The decision to grant exoneration or 

discharge of a bond rests within the discretion of the trial judge” and for the legal 

basis supporting this argument, Petitioners cite NRS 178.509.  Ex. 4 at 4.   

NRS 178.509 provides as follows:   

1.  If the defendant fails to appear when the defendant’s presence in court is 

lawfully required, the court shall not exonerate the surety before the date of 

forfeiture prescribed in NRS 178.508 unless: 

 

(a) The defendant appears before the court and the court, upon hearing 

the matter, determines that the defendant has presented a satisfactory 

excuse or that the surety did not in any way cause or aid the absence of 

the defendant; 

or 

 

(b) The surety submits an application for exoneration on the ground that 

the defendant is unable to appear because the defendant: 

 

(1) Is dead; 

(2) Is ill; 

(3) Is insane; 

(4) Is being detained by civil or military 

authorities; or 

(5) Has been deported, 

 

and the court, upon hearing the matter, determines that one or more of the 

grounds described in this paragraph exist and that the surety did not in 

any way cause or aid the absence of the defendant.   

 

2.  If the requirements of subsection 1 are met, the court may exonerate the 

surety upon such terms as may be just. 

 

 The Nevada Supreme Court has determined that, if the requirements of NRS 

178.509(1) are found to have been met, the decision to grant exoneration of a bail 
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bond still rests within the sound discretion of the district court.  Stu’s Bail Bonds, 

115 Nev. at 471; NRS 178.509(2).  Therefore, Petitioners are required to establish 

that Judge Berry manifestly abused her discretion with respect to NRS 178.509(2) 

when she denied the motion to exonerate Bond IS30K-151744.   

 Judge Berry did not manifestly abuse her discretion when she denied the 

motion to exonerate Bond IS30K-15744.  Ex. 6.  Judge Berry made factual 

findings to support her decision: 1) the criminal defendant had a positive test for 

“cocaine and marijuana” while on bail; 2) the criminal defendant “failed to appear 

for the March 18, 2014, arraignment”; 3) the criminal defendant “failed to appear 

on June 20, 2014”; 4) “Pursuant to the request of [the criminal defendant’s] 

counsel, a status hearing was scheduled for July 24, 2014, and [the criminal 

defendant] failed to appear”; 5) “[Petitioners] further indicate their company [had 

been] in contact with [the criminal defendant while he was in violation of a 

condition of his bail] , yet has failed to surrender the Defendant to the proper 

authorities”; and 6) The criminal defendant had not appeared in her court since 

January 30, 2014.  Ex. 6. 

 These substantial findings should not be disturbed.  Judge Berry determined 

the criminal defendant used drugs while on bail and had failed to appear on 

multiple occasions; Judge Berry also determined that Petitioners had been in 

contact with the criminal defendant while he was in violation of his bail and had 
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failed to produce him.  This is substantial evidence to have relied upon to deny the 

motion to exonerate bail.   

 Petitioners do not argue that Judge Berry manifestly abused her discretion.  

Instead, they argue the bail bond was “exonerated by operation of law”.  

Petitioners allege Judge Berry “had no discretion and no legal authority to do 

anything but exonerate Bond IS30K-151744”.  Petitioners allege Judge Berry “has 

the ministerial duty to set aside the forfeiture and the judgment based on the 

forfeiture”.  Petitioners allege “the duty claimed is purely ministerial.”  Petition at 

6, 8, 9 and 10.  In light of Petitioners’ lack of argument, this Court must not and 

cannot conclude Judge Berry manifestly abused her discretion when she denied the 

motion to exonerate bail. 

 Even if Petitioners are able to establish a manifest abuse of discretion on the 

part of Judge Berry with respect to NRS 178.508(2), they still have the burden of 

establishing either NRS 178.509(1)(a) or (1)(b).  Petitioners cannot meet either of 

these requirements.  Judge Berry factually determined that, “Defendant has not 

appeared before the Court since January 30, 2014.”  Ex. 6 at 3.  As a result, 

Petitioners obviously cannot establish the criminal defendant had reappeared in 

Judge Berry’s Court for a hearing to present a satisfactory excuse for his absence.  

Therefore, Petitioners have not met their burden of establishing this portion of 

NRS 178.509(1)(a).   
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 NRS 178.509(1)(a) alternatively allows for a showing, “that the surety did 

not in any way cause or aide the absence of the defendant.”  There is no evidence 

Petitioners intentionally caused or aided the criminal defendant from being absent 

and it is presumed they did not.  But, this provision does not apply to only 

intentional acts as it uses the phrase “in any way.”  The record before this Court 

does not support Petitioners ability to make this showing.   

 After criminal defendant failed to appear for his arraignment, a notice of 

intent to forfeit Bond IS30K-151744 was issued.  Judge Berry made the factual 

finding that Petitioners, “knew or should have known that forfeiture was pending 

…because the Court had already sent certified notices of forfeiture”.  Ex. 16 at 2-3.  

This factual finding by Judge Berry was not clearly erroneous, and should not be 

disturbed by this Court.  Subsequently, on May 16, 2014, the criminal defendant 

was available to be produced.  Petitioners were in contact with the criminal 

defendant and even posted a second bail bond on the criminal defendant’s behalf.   

 By posting a second bail bond, Petitioners aided the criminal defendant in 

continuing to be absent from Judge Berry’s court.  Before posting the second bond, 

Petitioners should have alerted Judge Berry as to the criminal defendant’s 

whereabouts and sought to produce the criminal defendant to her court.  Petitioners 

overlooked or failed to remember their promise to produce the criminal defendant 
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when he was ordered to be present in Judge Berry’s court.  Petitioners cannot make 

the showing required under this alternative portion of NRS 178.509(1)(a). 

 Petitioners make no argument that the requirements of NRS 178.509(1)(b) 

have been established.  Petitioners have therefore waived their arguments with 

respect to this statutory provision.  Moreover, Petitioners cannot establish that the 

criminal defendant was unable to appear because he was dead, ill, insane, being 

detained by civil or military authorities or had been deported.  Therefore, the 

requirements of NRS 178.509(1)(b) cannot be established.   

 Judge Berry’s decision to forfeit Bond IS30K-151744 was legally accurate 

and should not be disturbed.  After the motion to exonerate was denied, a bail 

forfeiture judgment was entered.  The landscape again changed for Petitioners 

when the bail forfeiture judgment was entered.  If they continued to wish for relief, 

Petitioners needed to have the bail forfeiture judgment stayed and then sought 

extraordinary relief challenging the denial of their motion to exonerate or 

Petitioners needed to have the bail forfeiture judgment set aside.   

 Petitioners attempted to have the bail forfeiture judgment set aside.  NRS 

178.512 provides the requirements for setting aside a bail forfeiture judgment.  

Because a judgment has been entered, the requirements are more stringent than the 

requirements for NRS 178.509.  In their petition, Petitioners blur the distinction 

between NRS 178.509 and 178.512.  Petitioners make no argument with respect to 
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NRS 178.512 because they presumably wish to be judged under the more lenient 

standard set forth in NRS 178.509.  This Court should not fall into their trap.   

 If Petitioners wished for their arguments to be considered pursuant to NRS 

178.509, they needed to obtain a stay of the bail forfeiture judgment and also 

sought extraordinary relief.  Petitioners did not do that.  Therefore, when no stay of 

the bail forfeiture judgment was obtained and the judgment was paid, a procedural 

bar to having their arguments considered under NRS 178.509 came into effect.  At 

best, this petition can be considered under NRS 178.512. 

 Petitioners cannot meet the more stringent requirements of NRS 178.512, 

which provides as follows: 

1.  The court shall not set aside a forfeiture unless: 

 

(a) The surety submits an application to set it aside on the ground that the 

defendant: 

 

(1) Has appeared before the court since the date of the forfeiture and 

has presented a satisfactory excuse for the defendant’s absence; 

 

(2) Was dead before the date of the forfeiture but the surety did not 

know and could not reasonably have known of the defendant’s death 

before that date; 

 

(3) Was unable to appear before the court before the date of the 

forfeiture because of the defendant’s illness or insanity, but the surety 

did not know and could not reasonably have known of the illness or 

insanity before that date; 

 

(4) Was unable to appear before the court before the date of the 

forfeiture because the defendant was being detained by civil or 

military authorities, but the surety did not know and could not 
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reasonably have known of the defendant’s detention before that date; 

or 

 

(5) Was unable to appear before the court before the date of the 

forfeiture because the defendant was deported, but the surety did not 

know and could not reasonably have known of the defendant’s 

deportation before that date, 

 

and the court, upon hearing the matter, determines that one or more of 

the grounds described in this subsection exist and that the surety did 

not in any way cause or aid the absence of the defendant; and 

 

(b) the court determines that justice does not require the enforcement of 

the forfeiture. 

 

2.  If the court sets aside a forfeiture pursuant to subsection 1 and the 

forfeiture includes any undertaking or money deposited instead of bail bond 

where the defendant has been charged with a gross misdemeanor or felony, 

the court shall make a written finding in support of setting aside the 

forfeiture. The court shall mail a copy of the order setting aside the forfeiture 

to the Office of Court Administrator immediately upon entry of the order. 

 

 As noted, Petitioners make no argument for meeting the requirements of 

NRS 178.512.  The records reveals that NRS 178.512(1)(a) cannot be met because 

the criminal defendant did not appear before Judge Berry to present an excuse for 

his absence; the criminal defendant was not dead or prevented from appearing 

because of illness or insanity; the criminal defendant was not being detained by 

civil or military authorities; and, the criminal defendant was not deported.  

Moreover, as stated previously, before posting a second bail bond on behalf of the 

criminal defendant, Petitioners could have notified Judge Berry that the criminal 

defendant was in custody and requested he be produced to appear in her court.  
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Petitioners failed to do so because they had apparently forgotten or failed to 

remember they had agreed to produce the criminal defendant to appear in Judge 

Berry’s court.  Therefore, the requirements of NRS 178.512(1)(a) cannot be 

established. 

 NRS 178.512(1)(b) further prevents the court from setting aside a forfeiture 

unless the Court determines that justice does not require the enforcement of the 

forfeiture.  This is an extremely high standard.  The arguments previously 

presented with respect to NRS 178.509(2) apply here.  Judge Berry determined the 

criminal defendant used drugs while on bail and had failed to appear on multiple 

occasions; Judge Berry also determined that Petitioners had been in contact with 

the criminal defendant while he was in violation of his bail and had failed to 

produce him.  Moreover, Petitioners posted a second bail on behalf of the criminal 

defendant. These facts are a substantial reason to not set aside the bail forfeiture 

judgment.  Justice does not prevent the enforcement of this bail forfeiture.  

Therefore, the requirements of NRS 178.512(2) cannot be established.   

 In closing, this is a new and different legal proceeding with different legal 

issues standards of review.  This extraordinary writ should be decided based upon 

the law governing this proceeding.  Judge Berry was not simply required to grant 

Petitioners motions.  Rule 13 of the Rules of the District Courts of the State of 

Nevada.  Legislative directives required Judge Berry to determine whether the 
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declared bail forfeiture should have been exonerated and whether the bail forfeiture 

judgment should be set aside.   A review of Judge Berry’s orders reveals her factual 

findings and legal conclusions were legally accurate.  Therefore, these decisions 

should be defended in this proceeding.  This Court should not grant relief because 

there is not a legally sufficient basis to overturn Judge Berry’s rulings.    

II. CONCLUSION 

 This Honorable Court should not disturb the decisions of Judge Berry.  Her 

findings of fact and conclusions of law are correct.  Moreover, there is a high 

burden for exonerating a bail bond.  Petitioners have not met their burden with 

their legally deficient petition for writ of mandamus.  Based on the foregoing, the 

State respectfully requests that the Court deny the petition for writ of mandamus.   

 Dated this 15th day of June, 2015. 

      CHRISTOPHER J. HICKS 

      District Attorney 

 

 

      By   /s/ Keith G. Munro    

           KEITH G. MUNRO 

           Deputy District Attorney 

           Bar No. 5074 

           P.O. Box 11130 

           Reno, NV  89520-0027 

           (775) 337-5700 

 

      ATTORNEY FOR STATE OF NEVADA 
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CERTIFICATE OF SERVICE 

 Pursuant to NRAP 5(b), I certify that I am an employee of the Office of the 

District Attorney of Washoe County, over the age of 21 years, and not a party to 

nor interested in the within action.  I certify that on this date, the foregoing was 

electronically filed with the Supreme Court of the State of Nevada by using the 

ECF System.  Electronic service of the foregoing document shall be made in 

accordance with the Court’s service list as follows: 

Richard Cornell, Esq., for Petitioner 

Robert L. Eisenberg, for Respondent 

Adam Laxalt, Esq. 

Terrence McCarthy, Deputy D.A. 

 I further certify that I served a true and correct copy of the foregoing 

document on: 

The Honorable Janet Berry 

Second Judicial District Court 

75 Court Street 

Reno, NV  89501 

 

 Dated this 15th day June, 2015. 

       /s/ C. Mendoza   

       C. Mendoza 
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