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Nevada Supreme Court Docket Sheet
Docket: 30904 MAKI (CHARLES) VS. STATE Page 1

CHARLES JOSEPH MAKI, Supreme Court No. 30904
Ap\?z"ant' Consolidated with:

THE STATE OF NEVADA,

Respondent.

Counsel

Karla K. Butko, Verdi, NV, as counsel for Appellant
Attorney General Frankie Sue Del Papa/Carson City, Carson City, NV, as counsel for Respondent

Washoe County District Attorney Richard A. Gammick, Reno, NV \ Gary H. Hatlestad, Deputy District Attorney,
Terrence P. McCarthy, Deputy District Attorney, as counsel for Respondent

Case Information

Panel: NNPOOA Panel Members:  Shearing/Agosti/Leavitt
Disqualifications:

Case Status: Closed Category: Criminal Appeal Type: Post-Conviction
Submitted: On Briefs Date Submitted: 05/28/98
Oral Argument:

Sett. Notice Issued: Sett. Judge: Sett. Status:

Related Supreme Court Cases:

District Court Case Information

Case Number: CR940345
Case Title: STATE VS. MAKI

Judicial District: Second Division: County: Washoe Co.
Sitting Judge: Steven R. Kosach

Replaced By:

Notice of Appeal Filed: 08/18/97 Appeal Judgment Appealed From Filed: 07/24/97
Docket Entries

Date Docket Entries '

08/20/97 Filing Fee waived: Criminal.

08/20/97 Filed Certified Copy of Notice of Appeal. Appeal docketed in the Supreme Court this
day. ' -

08/25/97 Received document from district court clerk. Copy of the district court order filed
January 29, 1997. Mr. Hardy's motion to withdraw as counsel for petitioner is granted.
Petitioner's motion for new counsel is also granted. Mr. Joseph Plater, Esq., is
appointed to represent petitioner.

08/28/97 Filed Certified Copy of Notice of Appeal. (Second notice filed by proper person
appellant from same judgment.)

08/29/97 Filed Certified Copy of Notice of Appeal. Filed on August 26, 1997 by attorney Joseph
Plater.

10/03/97 Receipted for 8/28/97 entry and mailed docketing statement to counsel for appellant.

Thursday, October 22, 2009 12:07 PM
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¢ 10/08/97 Filed Order. Appeliant shall within 10 days of the date of this order file and serve a
docketing statement and a transcript request form or certificate of no transcript request,
or show cause why sanctions should not be imposed upon counsel. Appellant shall
have 100 days from the date of this order to file and serve an opening brief and
appendix. Thereafter, briefing shall proceed in accordance with NRAP 31 (a)(1). We
caution attorney Plater that failure to comply with this order in a timely manner may
result in the imposition of sanctions against counsel.

10/21/97 Filed Docketing Statement.

* 10/27/97 Filed Request for Transcripts of Proceedings. Court reporter: Isolde Zihn. -#

01/22/98 Filed Motion and Order. That appellant shall have to and including February 17, 1998,
to file the opening brief.

02/1 9/__98 Filed Motion to Extend Time. To file openmq brlef

02/25/98 Filed Clerk's Order. Granting the motion fned February 19; 1998 The openmg bnef
- shall be served and filed on or before March 3, 1998.

03/05/98 Filed Motion to Extend Time. To file opening brief.

03/09/98 Filed Clerk's Order. Granting the motion filed March 5, 1998. The opening brief shall
be served and filed on or before March 12, 1998.

03/16/98 'Received Brief. Appellant's opening brief. (Mailed on: 3/12/98.)

03/16/98 Received Appendix. Appellant's appendix | and Il. (Mailed on: 3/12/98.)

03/25/98 Filed Clerk's Order. Granting the motion filed March 5, 1998. The opening brief and
appendix provisionally submitted on March 16, 1998, shall be filed, forthwith.

03/25/98 Filed Brief. Appellant's opening brief.

03/25/98 Filed Appendix. Appellant's appendix, Volume | and 1.

& 03/27/98 Filed Order. Court reporter Zihn shall have 20 days from the date of this order to
complete the requested transcript and to provide the clerk of this court with a certificate
acknowledging delivery of the completed franscript and a certified copy of the
transcript, or show cause why sanctions should not be imposed in accordance with
NRAP 13(b).

# 04/09/98 Received Letter. From court reporter Isolde Zihn. She was not the reporter in this
matter.

04/23/98 Filed Brief. Respondent's answering brief. (Mailad on: 4/22/98.)

4 05/05/98 Filed Order. Court reporter Zihn has responded to our March 27, 1998, order by way of
letter. it appears that the transcript requested by appellant was completed on February

10, 1998, by court reporter Stephanie Koetting; however, a copy of the transcript was,
not filed in this courf. Furthermore, it appears s that appellant has improperly inciuded

the transcript in ap_,gellan ’s appendix. We decline to strike appellant's nonconforming
appendix at this time, as it does not appear that appellant's error will hinder this court's
review of this matter. We admonish appellant's counsel to be more mindful in the
future to the procedures for prosecuting appeals as contained in the Nevada Rules of
Appellate Procedure.

05/28/98 Filed Brief. Appellant's reply brief. (Mailed on; 5/27/98.)

05/28/98 Case submitted on briefs this day.

02/02/00 Filed Motion. To be relieved as counsel of record.

Thursday, October 22, 2009 12:07 PM
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03/07/00 . Filed Order. Of remand for designation of counsel. Appellant's counsel of record
: Joseph R. Plater has filed a motion to be relieved as counsel of record in this appeal.
We grant the motion. We remand this matter to the district court for the limited
purpose of securing new appellant counsel. If indigent, the district court shall have 30
days to appoint counsel for appellant. Otherwise, the district court shall order that,
within 30 days appeliant must retain counsel and counsel must enter an appearance in
the district court. Within 5 days from the appointment or appearance of counsel, the
district court clerk shall: (1) transmit to this court a copy of the district court's written or
minute order; and (2) serve a copy of this order of remand on appellant's counsel.
Thereafter, counsel shall have 10 days to enter an appearance with the clerk of this
court. Within 15 days from the date on which counsel is required to enter an
appearance in this court, counsel shall file a motion requesting permission to file a
supplemental brief, if counsel deems supplemental briefing necessary.

.04/13/00 Filed Notice. Of appearance of counsel. Karla K. Butko appointed as counsel for
appellant. -
04/17/00 Filed Notice. Amended notice of appearance of counsel. Karla K. Butko appointed as

counsel for appellant. (Copy of order appointing counsel filed in district court on
3/20/00 attached.) ‘

06/14/00 Filed Motion to Extend Time. to File Appellant's Supplemental Opening Brief. 00-10134
06/14/00 Received Supplemental Brief. - 00-10135

07/07/00 Filed Order Granting Motion We grant appellant's June 14, 2000, motion. The clerk of ~ 00-11584
this court shall file the supplemental brief provisionally submitted with the motion on o
June 14, 2000. The State shall have 30 days from the date of this order within which to
file a supplemental answering brief.

07/07/00 Filed Supplemental Brief. Appellant's Supplemental Opening Brief. - 00-10135
07/27/00 Filed Supplemental Brief. Respondent’s: Supplemental Answering Brief. " 00- 13069
10/10/00 Filed Order of Affirmance. Having concluded that Maki has not demonstrated error, - 00- 17847

. we affirm the judgment of the district court.” NNPOOA-MS/DA/ML
11/07/00  Issued Remittitur. - 0017948
11/07/00 Processing status update: Remittitur Issued/Case Closed. B o
11/29/00 Filed Remittitur. Received by County Clerk on November 9, 2000. 00-17948

Thursday, October 22,2009 12:07 PM
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IN THE SUPREME COURT OF T

CHARLES JOSEPH MAKI,
Appellant,

vs.

THE STATE OF NEVADA,

'Respondent.

ORDER OF AFFIRMANCE

This is an appeal from a district court order denying
a post-conviction petition for a writ of habeas corpus.

1994,

on May 17l

appellant Charles

convicted, pursuant to a jury verdict,

assault of a child under age fourteen

lewdness with a child under age fourteen.

serve consecutive terms of 1life

of three

and

Maki

imprisonment

Joseph Maki was
counts of.sexual
five counts of
was sentenced to

with the

possibility of parole,

along with lesser terms of imprisonment.

This court dismissed Maki’s direct appeal. Zége Maki v. State,

Docket No. 26049 (Order Dismissing Appeal, October 4, 1995)§
On May 9, 1996, Maki filed a timely proper pérson
post-conviction petition for a writ of habeas corpus in the

district court. The district court appointed .counsel, and

counsel filed supplemental points and authorities in support of

the petition. After holding an evidentiary hearing,  the
district court denied Maki’s petition. This appeal followed.
Maki claims that he demonstrated that he received

ineffective assistance of counsel and that the district court

erred in denying him relief. To prevail on a claim of

ineffective assistance of counsel, a defendant must demonstrate

that:

of r

(1) counsel's performance fell below an objective standard

easonableness,

and

(2}

counsel’s deficient

performance

prejudiced the defense.

See Strickland v. Washington, 466 U.S.

668 (1984); Kirksey v. State, 112 Nev. 980, 923 p.2d 1102

ExiBIT A 2

6o- 177




........

(1996). We conclude that Maki has not shown that the district
court erred in denying him relief on his claims. We will
address each claim in turn.

Maki first argues that his trial <counsel was
ineffective for failing to request independent physical and
psychological/psychiatric examinations of the two victims.
However, the evidence adduced at the post-conviction hearing
demonstrates that counsel acted reasonably in deciding not to
request independent examinations.! Trial counsel testified that
she did not request independent physical examinations of the
victims, in part'because she was satisfied with the examinations
that had been performed and reported to the defense. Trial
Counsel «cited several reasons why she did not request
independent psychological or psychiatric examinations. Having
reviewed the documents before this court, we conclude that the
reasons cited by counsel are legitimate.

For example, one reason counsel cited was that she was
informed that the State would not call an expert witness in
psychiatry or psychology. Counsel also explained that she had
not received any information that the victims had received
counseling or been seen by a psychiatrist. These facts are
relevant both to the reasonableness of counsel’s decision &nd to
the question of whether Maki would have been entitled to an
examination upon request. See Keeney v. State, 109 Nev. 220,
224-26, 850 P.2d 311, 314-15 (1993). Maki has not shown that

the State employed an expert witne551 in psychology or

(N

'We note that the district court found trial counsel’s
testimony at the evidentiary hearing to be “more credible” than
Maki’s testimony, which the court characterized as “in large
part incredible and unworthy of belief.” We defer to these
factual findings. See Riley v. State, 110 Nev. 638, 647, 878
P.2d 272, 278 (1994) (indicating that a district court’s factual
findings regarding claims of ineffective assistance of counsel
are generally entitled to deference).




psychiatry.2

In ruling that counsel acted reasonably, we are
cognizant of Maki’s claims that the victims expressed
uncertaihty and made inéonsistent statements about the relevant
events prior to trial. \However, we emphasize that the victims’
allegations were at least partially corroborated by Maki’s own
incriminating admissions that he had engaged in sekual
misconduct with the victims. An important factér in determining
the need for independent psychological or psychiatric
examinations is whether there is “little or no” corroborative
evidence. See Keeney, 109 Nev. at 226, 850 P.2d at 315,

Accordingly, we conclude that Maki failed to overcome
the “strong presumption:that counsel’s conduct [fell] within the
wide range of reasonable professional assistance.” See
Strickland, 466 U.S. at 689. Maki has not demonstrated that
counsel acted unreasonably, let alone that he would have been
entitled-to independent examinations of the victims had counsel
requested such examinations. See Keeney, 109 Nev. at 224, 850
P.2d at 314 (“Generally, a psychological examination of a sexual
assault victim should be permitted if the defendant has
presented a compelling reason therefor.”).

Additionally, Maki has another hurdle to overcome. To
properly demonstrate prejudice he must show a reasonable
probability that counsel’s deficient performance affected the
outcome of the proceedings. Maki argues, withput'citation to
supporting authority, that prejudice should be’presumed, given
the amount of time that has passed and the difficulty of showing

what independent examinations would have yielded. We reject

Maki notes that a nurse testified about behavioral
problems that one of the victims was experiencing and the
possible source of those problems. It also appears that the
nurse concluded that this victim was sexually abused, although
that finding appears to be primarily based on the physical
examination. Maki has not shown that the nurse was qualified as
an expert in psychology or psychiatry; nor could her testimony
be reasonably viewed in this light.




this argument. Maki was required to show that such evaluations
had a reasonable probability of affecting the outcome of the
proceedings. He failed to do so. V

Maki next claims that his counsel was ineffective, at
trial, for failing to more effectively cross-examine the victims
to reveal allegedly inconsistent and exculpatory prior
statements. We question whether this issue was properly
presented in the district court.? In post-conviction caéeS,
this court will generally decline to review issues not properly
raised in the district court. See Ford v. Warden, 111 Nev. 872,
884, 901 P.2d 123, 130 (1995); Davis v. State, 107 Nev. 600,
606, 817 P.2d 1169, 1173 (1991). Further, Maki has not included
a complete copy of the trial transcript in the documents
submitted to this court, or even the full portion of the
transcript detailing the trial testimony of the victims.
Accordingly, it is impossible to properly evaluate Maki’s claim.
Under these circumstances, the deficiency should be Tesolved
against Maki.' It is Eis responsibility to provide the materials
necessary for appellate review. §33‘Jacobs v. State, 91 Nev.
155, 158, 532 p.2d 1034, 1036 (1975) .

Maki also argues that his counsel was ineffective for
failing to properly cross-examine the victims on tattoos in
Maki’s genital area, which apparently ektended downward from
Maki’s lower abdomen. It is similarly‘impossible to properly
evaluate this claim because of Maki’s failure to include all
relevant portions of the trial transcript. We further note that
the documents before this court, particularly the post-

conviction evidentiary hearing transcript, reflect that trial

MThe” issue of the victims’ prior statements was discussed, -
and testimony adduced on this point, at the post-conviction
evidentiary hearing. However, the discussion and testimony
appear to have been related to Maki’s claim that counsel should
have requested independent examinations of the victims. At one
point the State asked to “exclude everything [regarding the
victims’ inconsistencies] that was raised at trial, because by
that point it was far too late to seek examination.” Post-
conviction counsel responded, “That’s fine.”




 reas

statements made by Maki to police were erroneously admitted

counsel did present pictures to the jury showing Maki’s tattoos
and that counsel argued this 1issue to the jury. | :Counsel
indicated that an important point of the defense was that the
victims would have mentioned the tattoos, on theif own, ‘had they
observed Maki’s genital area. |

v Maki also claims that his prior counsel was

ineffective for failing to more effectivély argue that certain

pursuant to Miranda v. Arizona, 384 U.S. 43¢ (1966). Because
the Miranda issue was fully litigated in the district court and
on direct appeal, Maki’s claim is barred by the doctrine of the
law of the case. See Hall v. State, 91 Nev. 314, 535 p.24 797
(1975) . Although Maki. attempts to reformulate his argument in
terms of ineffective assistance 6f counsel, this court has fully
considered issues pursuant to Miranda, and this court reviewed
the- complete transcript of the police interview in resolving
these issues.! Maki may not avoid the doctrine of the law of
the case "by a more detailed and precisely focused argument
subsequently made after reflection upon the previous
proceedings."” See Hall, 91 Nev. at 316, 535 P.2d at 799.

Maki next claims that trial and appellate counsel were

ineffective for failing to raise issues of duplicative and
redundant charges and sufficiency of the evidence. Maki
specifically notes that at the preliminary hearing one of the
victims testified that an incident involving digital penetration
occurred at the same time as one of the incidents in which Maki
placed his penis in her vagina. He ‘'contends ;hat this
constituted only one sexual assault and therefore counsel should

have sought dismissal of the digital penetration charge.

‘This court held that Maki “was not ‘in custody’ before he
was read his Miranda warnings” and that, after Maki was read the
warnings and invoked his rights, police failed to scrupulously
honor Maki’s invocation of his right to remain silent. This
court noted, however, that only one incriminating .statement made
after Maki invoked his rights was admitted at trial, and
concluded that admission of this statement was harmless error.




1) 1892

—

| The trial transcript and analysis of all the evidence

—

in relation to all the charges are‘necessary to properly resolve

this and Maki’s even less specific contEntions of insufficient

ey

evidence and other duplicative chargeu.sfjAgain,'it was Maki’s

ey
as well as relevant authority and cogent argument.$ |

v. State, 103 Nev. 669, 673, 748 p.2d 3, 6 (1987); Jacobs, 91

See Maresca

Nev. at 158, 532 p.2d at 103s6.

Maki next claims that appellate counsel was
ineffective for failing to argue that the district court erred
in failing to sanction the State or grant Maki é continuance,
after the. State disclosed evidence, shortly before trial,
concerning physical examinations of the victims. Agaid, Maki
has failed to include pertinent documents in the appendix- on
appeal. Maki has not ijincluded transcripts of the'proceedings
concerning the State’s disclosure of the ‘report -and . Maki’s
motion for the continuance. Thus, it is impossible to determine
whether the district court acﬁed improperly.

For the reasons cited above, and after_further review

counsel was ineffective for failing to challenge the charge of
digital penetration prior to trial. A victim did testify that
the incident of digital penetration occurred “{w}lhen he was
doing the same thing in our room,” meaning “{wlhen he was
putting his penis inside” of her. However, a reasonable reading
of this victim’s testimony does not necessarily suggest that the
digital penetration cceurred simultaneously with the .other
charged offense, but Simply that the two incidents were part of
the same molestation episode. We emphasize that the trial
transcript could clarify the relationship between the act of
digital penetration and the other offenses. We also note that
the jury did not return guilty verdicts on each of the charges
of sexual assault, and thus the question of prejudice is also
Speculative. -

*We also note that Maki has failed to include specific
Citation to the appendix indicating how these claims were raised
in the district court in the post-conviction proceedings.
Indeed, Maki’s argument on these claims in the supplemental
opening brief is quite general and arguably insufficient to even
State a valid claim, R ‘
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' post-conviction evidentiary hearing (Lf applicable), and

of the briefs and appendix, we conclude that Maki has not éhown
that he is entitled to relief. In closing, however, we admonish
Maki’s former appellate counsel, Joseph R, Plater, and his
current counsel, Karla K. Butko. On several occasions, ‘counsel
failed to cite to relevant portions of the appendix and discﬁss

how issues were raised in the district court, discussed . at the

resolved by the district court. The critical issue to ‘be
resolved in a post-conviction appeal is whether the district

court erred in denying the post-conviction petition. Counsel

should not relegate to this court the task of parsing the record
to resolve appellatg claims. See NRAP 28.

Having concluded that Maki has not demonstrated error,
we affirm the judgment of the district court.

It is so ORDERED.

Shearing <::::15__
Oask ’ J.
Agosti )’
.él¢z¢~452>f£” , J.

Ceavitt

cc: Hon. Steven R. Kosach, District Judge
Attorney General
Washoe County District Attorney . -
Joseph R. Plater
Karla K. Butko
Washoe County Clerk
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PAUL GRUBBS
AFFIDAVIT

First being duly sworn and under:the penality do hereby despose
and state as follows:

PAGE #1

1. That I am over the age of (21) twénty one years of age and
am fully compentent to testify to the matters set forth herein,

and that all statements are made of my own personal knowledge
and belief.

2. That on January 19, 1994. and prior to that date I lived at
1015 Nevada street #5 Reno NV. 89504. . ‘

3. That I personally knew Charles Maki as he lived in the same

appartment complex that I live in, and he lived in apartment
Number 8.

4. That Mr. Maki and I worked on his truck on january 18 & 19
1994 that on January 19 1994 mr. Maki and I were drinking beer
and two (2) plain clothes police men came up and arrested Mr.
Maki, At least I believed that Mr. Maki was under arrest as the
officers took him away Mr. Maki in my opinion was intoxicated
as he and my self had been drinking beer all that day.

5. My step son John knows both of the girls that Mr. Maki is
alleged to have sexually assaulted, as they were his playmates.

6. Mr. Maki contacted me after he had been arrested and asged
me if I would be willing to come to court for him and testify

in his behalf; I told Mr. Maki that I would be willing to testify
in his behalf.

7. I could have offered testimony of Mr. Maki's caricture and
how he acted around the alleged victims, as well as testamony

concerning the girls, as well as there father and how he treated
them. ’

8. I could of also offered testimony concerning the fact that
the (2) two alleged victims were always left alone by there father.

9. That a Ms. Smuck left a card on my door and I attempted to'
contact her at the phonr number that she left but she never did
return my calls, until right before Mr. Maki's trial.

10. I left messages for Ms. Smuck on several occasions th§t I ‘
was willing to testify for Mr. Maki and that I had vital information
that would assist Mr. Maki and his defence.

1l1. I could of also testified that the alleged victims were baby
sitted by a single male friend of there fathers and that it is
my beliefe that he is the person that may have assulted the two
victims the friend of the fathers was named francis, at least
that is what 1 believe his name to be.

12. I finally contacted Ms. Smuck and she told me that Mr. Maki
did not want nor need me to testify for him, as the state did

| Ex/BIT-3
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not have a case and that Mr. Maki would be found innocent..

13. To my personal knowledge Mr. Meneese has been investigated

by the child welfare dept. and the Reno police dept. im 1992

for allegations of child abuse, Lewdness with a minor and possible
sexual assault of his own children; This was due to Mr. Meneeses
habbit of getting drunk and telling others of his habbit of taking

showers with the girls and running around the house nude in front
of the children. ' '

14. Mr. Maki did watch Mr. Meneeses girls on occasion, as Mr.
Meneeses would leave his girls with anybody that would watch
them for him when he wanted to go 6ut drinking and gambling.

15. on many occassions when I would go up-stairs to Chucks (Mr.
Maki's) Apartment and I would notice that Mr. Meneeses girls
were at home alone and this would be until late at night.

16. It was not uncommon for Mr Meneese to leave his girls at
home alone and the girls would have boys over while there father

was gone, either at work or drinking and gambling at the Gold
dust west casino in Reno. -

17. Mr. Meneese told me he wculd get back at Mr. Maki Because
Mr. Meneeses ex-girl friend left him and moved in with chuck
( Mr. Maki) next door, she stayed there from Nov. 1993 to Dec.
1993 until Mr. Meneese made to much trouble for her.

18. Mr. Meneese bragged a few times when he was drinking how
he had beat the system and would never have to go to jail fqr
the acts he did with his girls; I understand there was testimony

by the girls of lewd acts by the father during Chucks (Mr. Maki's)
preliminary hearing.

19. In December of 1993 Chuch and the down stairs tenant that

lived in theApts. caught the-younger of the alleged victims with
a boy in the girls bed room doing a sexual act.

20. Mr. Maki and the tenant both told Mr. Meneese about.the above
stated incident and Mr. Meneese stated that is was no big deal
that it has happend in the past.

21. I told Ms. Smuck of this too, and she stated that this information
was not needed. I also gave her the names of the people next

door that had personal knowledge of the incident stated in paragraph
#19.

22. Mr. Maki told me to go out and find the people that had lived
in the apartment complex because Ms. Smuck had told him (Mr.
Maki) that nobody wanted to come and testify for him; I told
chuck that this was not true, as I had given Ms. Smuck the names
as well as information but Ms. Smuck stated that this information
was not needed because the state did not have a case.

23,.1 don' stand Ms. Smucks Judgment, when she could have
called man§ 3?%%55525 that Tved in tge.same apartment complex
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and know the people and fact of this case.
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

CHARLES J. MAK],
Petitioner, 2:01-cv-0268-RLH-PAL

Vs. ORDER

GEORGE GRIGAS, et al.

Respondents.

This habeas matter under 28 U.S.C. § 2254 comes before the Court on respondents’

motion (#72) to dismiss on the basis of lack of complete exhaustion as to all claims.”
Background _

Petitioner Charles Maki seeks to set aside his 1994 conviction, following a jury verdict,
for three counts of sexual assault on a child under the age of fourteen years and five counts
of lewdness with a child under the age of fourteen years. He was sentenced to three life
sentences with the possibility of parole and five ten year terms, with all such sentences and
terms to run consecutively. #25, Ex. 1.

Governing Law
Under 28 U.S.C. § 2254(b)(1)(A), a habeas petitioner first must exhaust his state court

remedies on a claim before presenting that claim to the federal courts. To satisfy this

- Lxr 7k
G | | 4
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exhaustion requirement, the claim must have been fairly presented to the state courts
completely through to the highest court available, in this case the Supreme Court of Nevada.
E.g., Petersonv. Lampert, 319 F.3d 1153, 1156 (9" Cir. 2003)(en banc); Vang v. Nevada, 329
F.3d 1069, 1075 (9" Cir. 2003). In the state courts, the petitioner must refer to the specific
federal constitutional guarantee and must also state the facts that entitle the petitioner to relief
on the federal constitutional claim. E.g., Shumway v. Payne, 223 F.3d 983, 987 (9" Cir.
2000). That is, fair presentation requires that the petitioner present the state courts with both
the operative facts and the federal legal theory upon which his claim is based. E.g., Kelly v.
Small, 315 F.3d 1063, 1066 (9" Cir. 2003). The exhaustion requirement accordingly insures
that the state courts, as a matter of federal-state comity, will have the first opportunity to pass
upon and correct alleged violations of federal constitutional guarantees. See,e.g., Coleman
v. Thompson, 501 U.S. 722, 731, 111 S.Ct. 2546, 2554-55, 115 L.Ed.2d 640 (1991).
Grounds 1(b), 1(c), 1(e), 1()(1), 1())(3) & 1(g)

Respondents contend that a number of ineffective assistance claims were not |.
exhausted because petitioner failed to present the claims to the Supreme Court of Nevada
on a counseled appeal from the denial of state post-conviction relief. Respondents contend
that, inter alia, the following claims were not exhausted:

1. That he was denied effective assistance of counsel because:

b.)  His trial counsel failed to allow him to testify;

c.) Histrial counsel had a conflict of interest because she had a prior
experience with sexual assault, with counsel telling him that she
therefore did not want to represent him but would “go through the

motions;”

e.) At sentencing, his counsel failed to discredit the testimony of a
State witness and failed to present effective mitigating evidence;
1111
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f.) His appellate counsel failed to raise specified errors on direct
appeal, including:

(1)  a claim of error based on the trial court’s decision

denying his request for a new attorney, based on

an alleged conflict of interest destroying their ability

to communicate;

(3) aclaimed violation of N.R.S. 171.178.
g.) He was not arraigned within 72 hours of his arrest.

Petitioner responds that “there were many habeas corpus briefs filed by different
attorneys in Maki’s behalf along with his own habeas corpus” and “[t]he present grounds have
all been before the Nevada Supreme Court and were taken from the briefs them selves [sic].”
#74, at2. However, petitioner does not provide any specific record citations showing that any
of these claims were presented to the Supreme Court of Nevada in the briefs filed on appeal
from the denial of post-conviction relief. The Court has independently reviewed the appellate
briefs, and they do not contain any of the foregoing claims. See #54, Exhs. 57, 59 & 63.
Grounds 1(b), 1(c), 1(e), 1()(1), 1(f)(3) & 1(g) therefore are not exhausted.

Ground 1(d) v

In Ground 1(d), petitioner alleges that his trial counsel failed to exploit, during direct
examination, the victims' alleged ignorance of a large multi-colored tattoo in Maki's pubic
area. Argument regarding this allegation was set forth within another claim in petitioner's
supplemental opening brief on appeal from the denial of post-conviction relief. See #53, Ex.
63, at 3. The Supreme Court of Nevada further treated the claim as one included within the
claims on appeal. See #53, Ex. 65, at 4. However, significantly, the state high court held on
the counséled appeal that “[i]t is . . . impossible to properly evaluate this claim because of
Maki's failure to include all relevant portions of the trial transcript.” /d. Ground 1(d) therefore
was not fairly presented to the Supreme Court of Nevada on appeal from the denial of post-

conviction relief and the claim thus is not exhausted.

-3-
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Grounds 2(a) and 2(b)
Inits prior order (#71), the Court sua sponte questioned whether Grounds 2(a)and 2(b)

were completely exhausted. In these claims, petitioner alleges:

2. That he was denied effective assistance of appellate counsel because
his appellate counsel failed to raise on direct appeal: |

a.) A claim of error based upon the state trial court’s failure to
sanction the State or grant a continuance to allow the defense to
obtain expert psychological and psychiatric evidence torebut late-
breaking physical examination evidence by the State;

b.)  Substantially the same claim of error based on the trial court’s
failure to sanction the State or grant a continuance to allow the
defense to have an expert review evidence revealed shortly
before trial that one of the victims had been subjected to more
physical abuse than she had reported against petitioner.

Respondents do not include Grounds 2(a) and 2(b) in the present motion to dismiss.
However, similar to its holding on Ground 1(d), the Supreme Court of Nevada held as follows
as to Grounds 2(a) and 2(b) on the counseled post-conviction appeal:

Again, Maki has failed to include pertinent documents in

the appendix on appeal. Maki has not included transcripts of the

B o e anos. Thue. T & Imposible 10

determine whether the district court acted in"tproperly.
#53, Ex. 65, at 6. It would appear to this Court that if claims were presented to the state high
courtin such a defective manner that it was impossible for that court to review the claims, the
claims were not fairly presented. Petitioner therefore will be required to show cause why
Grounds 2(a) and 2(b) should not be found to be unexhausted.

Ground 3
Respondents include Ground 3 in the present motion to dismiss, but the Court

dismissed this claim in its prior order as noncognizable in federal habeas. #71, at 12 & 13.

-4-
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IT THEREFORE IS ORDERED that respondents’ motion (#72) to dismiss is GRANTED
such that the Court finds that Grounds 1(b), 1(c), 1(d), 1(e), 1(f)(1), 1(f)(3) & 1(g) are not
exhausted. After completion of the sua sponte exhaustion inquiry as to Grounds 2(a) and
2(b), petitioner will be required to either dismiss the unexhausted claims, dismiss the entire
petition, or seek other appropriate relief.

IT FURTHER IS ORDERED that, within twenty (20) days of entry of this order,
petitioner shall SHOW CAUSE in writing why Grounds 2(a) and 2(b) should not be found to

be unexhausted.

DATED this__ 12" day of June , 2006.
’%r L%ﬁ
RO . HUNT/

Unit ates District Judge
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