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TRAN
CASE NO. C-125907
DEPT. NO. 3

                  DISTRICT COURT

               CLARK COUNTY, NEVADA

                    * * * * * 

THE STATE OF NEVADA,     )
                         )
           Plaintiff,    )
                         )      REPORTER'S TRANSCRIPT
                         )               OF 
    vs.                  )         WRIT OF MANDAMUS
                         )
                         )
KENNETH COLEY,           )
                         )
           Defendant.    )
_________________________)

      

       BEFORE THE HONORABLE KATHLEEN DELANEY
               DISTRICT COURT JUDGE

          DATED: MONDAY, FEBRUARY 23, 2015

REPORTED BY:      SHARON HOWARD, C.C.R. NO. 745
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APPEARANCES:

For the State:                      ADAM HONEY, ESQ.  

For the Defendant:                  PAOLAM ARMENI, ESQ.

                     * * * * *
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     LAS VEGAS, NEVADA; MONDAY, FEBRUARY 23, 2015

               P R O C E E D I N G S

                     * * * * *

 

THE COURT:  Pages 1 and 2, State of Nevada vs. 

Kenneth Scott Coley.  

MR. HONEY:  Good morning, your Honor. 

Adam Honey with the Division of Parole and Probation. 

I'm the Respondent in this.  

THE COURT:  This is criminal court.  Stand 

wherever you like.  

MR. HONEY:  I don't think there is a DA involved 

in this one.  

THE COURT:  This was filed in a criminal case, 

and obviously we have a little bit of history I would like 

to set in the record today before we hear the argument 

counsel may have.  

In this particular case -- this is one of the more 

unique matters that I have seen on the calendar, because 

it comes to us styled as a petition for writ of mandamus, 

but as I understand, of course, this was originally filed 

as a civil on a case number with Judge Wiese, who then 

determined that it was better served to be heard in a 

criminal case.  

At which point the Court determined that there were 3 
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criminal cases potentially at issue.  Only one of which 

was assigned to an active department.  That being our 

department.  So I went ahead and inquired of the clerk's 

office to see in regards to those that remained 

unassigned, and those dated back to late 1999 early 

2000.  

The clerk's office indicated to us that it would be 

beneficial to them to not have to go through the paperwork 

to have to determine when to --  or how to reassign these 

cases to see what the history would have been with them 

had they stayed with those judges.  So we went ahead and 

consolidated all 3 matters.  

Then subsequent to that conversation with the clerk's 

office, I had the conversation with counsel with regard to 

2 things.  One, there's some confusion created by the fact 

that the oldest case number C-125907, appears to have been 

included in the briefing as a dishonorable discharge 

matter.  But I believe the State has clarified that that 

case, in fact, was an honorable discharge.  So the only 

two cases that are actually in play, for lack of a better 

word, for the petition would be the later two cases,      

C-137870 and C-137946.  We confirmed that in a 

teleconference.  

We also confirmed via the teleconference that in the 

event the Court should determine that perhaps having this 
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matter filed in a criminal case -- respectfully, we 

disagreed with potentially Judge Wiese on whether it makes 

sense to be filed in a criminal case -- that if it still 

could still be handled either way, civilly or criminally.  

That because this court obviously chose the docket, that 

we would be able to keep the case and hear the matter.  

So can I get counsel to confirm those conversations 

and that history of the case.  Or did I miss anything that 

might be relevant for today's discussion before we 

actually get to today's discussion.  

MR. HONEY:  I think you accurately reflected our 

prior conversation and the prior history of this case.  

THE COURT:  Ms.

MS. ARMENI:  I agree, your Honor.  

THE COURT:  So then we have, obviously again, 

what is styled as a petition for writ of mandamus 

questioning how the Division of Parole and Probation 

handled Mr. Coley's application for change of discharge 

status from dishonorable to honorable. 

I have, of course, read the briefings, which were -- 

appear to be unchanged from those that were filed with 

Judge Wiese, but do give us the full picture of what 

occurred here.  I think both sides, interestingly, have 

argued alternative theories for relief.  

I want to see this morning with your oral argument if 
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there is anything you want to highlight or focus on, or if 

you still want to argue alternative theories.  I want to 

get into those a little bit.

MS. ARMENI:  Your Honor, I know you have read 

everything, so I'll just try and hit on the highlights.  

Obviously, the standard for writ of mandamus, one of 

the standards is arbitering egregious abuse of discretion.  

And that is what we're arguing here.  That base on the 

Department taking a preference versus a reasonable 

position, as well as contrary to evidence.  

This is why -- just to give you a little bit of 

background.  This case, for lack of a better word, is sort 

of a mess.  We contacted the division and asked for the 

application so that we could change the dishonorable to 

honorable discharge.  We received that application with no 

problem.  Submitted the application with no problem.  Then 

I received a phone call that essentially said, you know, 

can you give us a couple of weeks to work through this.  I 

said, no problem.  

Unbeknownst to me and Unbeknownst to Mr. Coley, they 

ended up changing their process.  Essentially what 

happened is Mr. Coley was denied the discharge, and the 

reason for the denial wasn't the three disqualifying 

factors -- that I'll get to in a minute, that are outlined 

in Section 16 -- but for a new disqualifying factor that 
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the Department came up with on their own.  And 

interestingly enough, later on, in an e-mail exchange, 

which I believe is attached as an exhibit to our reply, 

the Division's position wasn't necessarily the lack of -- 

the failure to complete community service was an accurate 

disqualifying factor, just in their position that was the 

reason why.  But they agreed it wasn't one of the three 

factors pursuant to Section 16 that they would allow 

that.  

I'd submit to the Court that obviously due process 

requires notice.  And when they went and changed their 

policy to now only supervision fees if you haven't been up 

to speed with supervision fees, that was the one thing 

that would disqualify you, and that would be where we'd 

get this founded on preference rather then reasoning.  

THE COURT:  Ms. Armeni, I'm sorry to 

interrupt.  

Is it your perception, should the Court grant relief 

here, is it your perception your client will have to go 

back and pay fees, or would your client go back and 

complete the other conditions of probation that were noted 

as -- specifically the community service as not being 

completed.  

MS. ARMENI:  No.

I think the discharge alone could be based on -- he 
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would not have to go back and do the community service.  I 

think there can be a change.

Now, as far as the supervision fees, there has to be 

a good faith effort, and they'd have to work with him and 

give him a payment plan, which I think we also submitted 

as an exhibit where we provided that Mr. Coley was willing 

to pay a certain amount a month.  We just never got to 

that point, because they determined that he didn't 

qualify.  

THE COURT:  Do you concede the point though the 

statute did in fact sunset to the extent it was 

operational at one point in time but did in fact sunset.  

And that this abuse of discretion argument is keyed on 

their continued handling of what appears to be 

applications for discharge change, or are you still 

arguing that the statute itself is still valid.  

MS. ARMENI:  I think it's ambiguous.  I think 

you can read Section 16 to state that during a certain 

time period that you can make the request.  I understand 

where the State is coming from.  I'm thinking that it did 

sunset.  But I think that's where it gets into my position 

that I think we all agree that the Nevada Administrative 

Code the Division is relying on is current law.

If you look at that, that the NAC that determines how 

the Division handles it is really relying on the language 
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of Section 16.

Section 16 is what brought about the Nevada 

Administrative Code.  So that's where the Division goes 

when they need guidance of what's this supposed to mean.  

I would submit to the Court the code in itself is also 

ambiguous, and that's why the Division has to go back to 

Section 16 for the guidance.  

The reason I'm saying that is specifically if you 

look at the Nevada Administrative Code that the Division 

relies on for giving this dishonorable change in the 

status from dishonorable to honorable, there aren't those 

three disqualifying factors.  The only place there are the 

three disqualifying factors are found are in Section 16.

But the problem is the Division is picking and 

choosing which part of Section 16 they want to rely on.  

So to rely on the disqualifying factors, but to then say, 

no, we're only taking the position get you can only get 

the change and discharge, if it has to do with supervision 

fees.  And that's clearly not what the intent of Section 

16 was.  Section 16 was to deal with all people, except if 

you were part of those disqualifying factors, but all  

that had dishonorable discharges that wanted to change it 

and that the intent was all people, and that's where we 

have the disconnect here.  

The Division now is taking the position, well, we're 
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going to take some of what Section 16 is saying, but we're 

not going to take all of it.  And they're changing it as 

we go, because that certainly wasn't their position when 

we initially submitted the original application.  

If you look at NAC 213.730 specifically, that says 

you submit in accordance with Section 16.  And again, 

there is nothing specific to supervision fees.  

So when Mr. Coley submitted his application, we 

submitted it based on what the code said, as well as what 

the intent of Section 16 was, as well as the application 

and the information.  

Now, your Honor, their position says it's not law, 

yet, it's still on the website.  The application is still 

available to other people to submit their request.  

THE COURT:  I noted that you stated that in the 

reply that as of the date of the reply it was still 

available.  Have you checked again since that time.  

I guess we'll find out from Mr. Honey, what the 

current process is.  I was just curious.  

MS. ARMENI:  The last part, your Honor, I know 

because you have a criminal calendar, you appreciate this.  

the Division only makes a recommendation for discharge 

from probation.  It's the Court that makes the final 

determination on whether they are going to grant a 

dishonorable or an honorable discharge.  And here all 
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roads lead to the Court.  You'll get Exhibits 1-B, 1-C, 

and 1-D.  

The reason we're in front of you is because the 

Division said to us, listen.  Go to the Court.  You know, 

our position is we're going to handle the supervision 

fees.  We agree that the community service isn't 

necessarily one of the 3 delineated disqualifying factors, 

but we believe this is probably before the Court and 

that's why we brought it before the Court.

Your Honor, for that reason we'd ask you to grant the 

writ of mandamus on the two case you have laid out 

earlier.  

THE COURT:  I give you another opportunity after 

I hear from Mr. Honey.

Mr. Honey.

MR. HONEY:  Thank you, your Honor.

Our position is simply that the statute allowed 

people to apply for a change from dishonorable to 

honorable discharge until July 1st, 2008.  Clearly        

Mr. Coley, applying for it in 2014, is far beyond the 

application date.  

The confusing thing about this is --

THE COURT:  So your position is you're taking 

the counter position which is that it did in fact sunset 

and there is no legal obligation to go forward.  
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MR. HONEY:  It's kind of an interesting thing.  

You're still on the books and the statute is giving a 

period of time in which you needed to apply by.  So I'm 

not even sure -- I'm not questioning whether or not the 

word sunset in the statute is no longer any good.  It's 

that he's applied outside the application period provided 

by the statute.

THE COURT:  I used the term. I didn't see that 

necessarily in the briefings as a stand-out argument, but 

just the idea that somehow the statute was not currently 

affective at the time that he applied.

But then you have to answer the question for me, 

because this is sort of the alternative theories, right.  

It's not law or is no longer law, or he no longer is able 

to apply.  Or, if it is still law, he can't get the 

benefit of it because he didn't do the requirements.  

But how do you -- it doesn't seem to me that there is 

any factual dispute that Ms. Armeni's affidavit sets forth 

how she contacted the Division, how the Division provided 

the application, how the application itself cites to --  

the title of it talks about SB.282, and the NAC and the 

process, by all intents and purposes, is available to the 

public.

So how do we reconcile those two things.  

MR. HONEY:  What happened here is -- I think   
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this goes to -- and Ms. Armeni is calling this a mess, so 

I don't disagree with that.  

Nobody, as far as I know, the people from P&P that I 

talked to -- and I qualified this in my brief and 

Ms. Armeni pointed out the qualification.  The reason I 

qualified it, to the best of my knowledge, is literally 

there's hundreds of people that work for P&P.  I can't 

possibly know what any one person dealt with.  But the 

people I talked to, between July 1st, 2008 and contact 

from Ms. Armeni, nobody ever used the statute.  So when 

Ms. Armeni contacts P&P in 2014, P&P is like, what.  We 

don't know.  Give us two weeks, okay.

I think they took the wrong position of putting it 

back up on their website.  It's been there for 6 years.  

They put it up on their website and send her the 

application materials.  They literally had to go back and 

like find notebooks on the statute and find application 

materials.  

THE COURT:  I'm a little confused on one point, 

so I'll interrupt one second and ask you to clarify.  

I thought I read or saw an argument that the 

application and the process was forthcoming pretty quickly 

after you made you phone call, not weeks later after a 

whole bunch of infrastructure was put in place.  

MS. ARMENI:  No.  It was the next day, your 
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Honor.  We called -- my memory is -- I'm giving you the 

best of my memory at this point.  

I went on the website.  The application wasn't there, 

but there was some information that put me in direct 

contact with who I needed to call at the Division.  We 

made contact with the Division and they faxed over the 

application form.  

THE COURT:  Thank you.  

MR. HONEY:  Okay.  

So there you have it.  But as you said, it wasn't on 

the website.  It was because of this inquiry they read the 

Administrative Code.  

And the last part of the Administrative Code does say 

it needs to -- the process needs to be available on the 

website.  And the Administrative Code, unlike the 282, 

whatever that number is --

THE COURT:  SB.282.  

MR. HONEY:  -- it didn't have any sunset, as you 

refers -- relies on Section 16.

So what I think we're getting at is basically I think 

she agrees the statute isn't in effect.  But she's saying 

but I called and asked for the application and they sent 

one, so therefore, they should honor they sent that.  

That's not how the law works.  

If there was a mistake made by P&P, in that they 
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should have realized -- 

THE COURT:  Didn't they evaluate the Defendant.  

Didn't they ultimately determine he couldn't use the 

program.  

MR. HONEY:  That's correct.  

THE COURT:  Sort of the same conditions upon 

which he was dishonorably discharged from what you can see 

are the reasons why the Division said they couldn't honor 

it this time.  

It seems like -- I guess what I'm trying to get at --

MR. HONEY: It wasn't until my involvement, when 

I received this, I wasn't involved in any of this until 

2015.  I get this.  I get the writs.  I'm like, I look at 

it.  I'm like this statute is kind of interesting.  So I 

do my due diligence, and that's where I find the LCB where 

I look at the preamble that says for a limited time, 

right.  So I go back and find the legislative history that 

I cited in my brief where it has the language for a 

limited time you'll be able to do this.  

That's why our position is that the plain language of 

the statute is anybody that was honorably discharged 

before the enactment of the statute -- the statute was 

enacted in 2005 -- until July 1st, 2008 may apply.  It was 

a very narrow period of time.  Then on January 1st, 2009, 

six months after the deadline to apply, P&P had to send a 
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letter to the LCB telling them how did this work.  Was 

this beneficial to the State, was this beneficial to the 

citizens of getting it changed.  And they found out during 

this 3 years period, 16 people used it, like 5 or 6 I'm 

not sure of the number on it, that discharges were 

granted.  

THE COURT:  Mr. Honey, in that same letter it 

recommended that it be continued.  And all the indications 

seem to say it did.  

MR. HONEY:  That's correct.  

What did the legislature do.  Nothing.  It didn't do 

anything.  That's not my client.  That's not P&P.  They 

chose not to act legislatively any further.  

There's a reason why the statute has never been 

codified.  It's because it had an ending.  It had a very 

narrow period where you could apply for the change and 

discharge status.

THE COURT:  I just wanted to clarify.  I understand 

that.  

So your argument isn't that somewhere along the line 

they changed courses and are not honoring it anymore.  

Your argument is in light of these writs, I think my 

client made a mistake.  But you're acknowledging, right, 

that your client made a mistake in that they provided the 

application.  They put things out there, as if this 
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program was still in place.  And they evaluated this 

Defendant and found him lacking for reasons that don't 

seem to comport with what the qualifying factors set 

forth.

Would you agree with all of that.  

MR. HONEY:  I would agree with that.  

And in my opposition it stated that I recognize this 

was a 180 degree changing course since the time they first 

communicated with Ms. Armeni on behalf of Mr. Coley.  

I also put in my brief as an alternative theory that 

in the event that the Court determined the statute was in 

effect and that applying in 2014 complied with Section 16, 

that I believe that her brief asked the Court to order us 

to change his discharge, which Ms. Armeni already today 

stated they can't do that.  It's the Court or the Parole 

Board that changes the discharge status.  

But there is a process to go through. And that 

process hasn't been met yet.  In part because my client 

just flat out said, no, you don't qualify.  But even if he 

didn't qualify, he still has to have a payment plan -- 

well, it has to be determined that he can make payments. 

He has to be put on a payment plan.  The minimum payment 

plan is $20.00 a month.  The payment plan can last one 

year, or half the time you are on probation.  Which I 

believe in this case he had 3 years of probation -- 
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through 18 months.  At the end of that time P&P will 

determine has this person made a good faith effort to make 

their monthly payments.  And if so, at that time, we'll 

make a recommendation to the Court or the Parole Board -- 

in this case it would be the Court -- make a 

recommendation to the Court, then when they get the order 

back from the Court discharging him, they then provide it 

to the person.  

So even if the Court determines that applying 6 years 

after my client's position now the deadline to apply is 

that he can still got through this process, he'll have to 

show good faith effort to make these payments for 12 to 18 

months to make that determination he's done it in good 

faith.  

So the Court should be granting an honorable 

discharge today.  

THE COURT:  Last question I think, but I 

appreciate the legal argument you're making as this 

statute really never became anything after 2008 and really 

shouldn't still be available to Mr. Coley.  But in light 

of these circumstances, in light of this application for 

Ms. Armeni on these two cases, has your client thought 

about the benefits that could be had by making this 

statute still be effective or at least this process 

program still be effective in terms of recouping some 
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funds.

Seems to me the legislative intent of this all along 

was we have folks out there who didn't pay, who could be 

paying and here's an insensitive to get them to pay ad be 

able to change their discharges.  Maybe we can make some 

money.  Certainly seems like finding some money out there 

could be beneficial.  

Has your client had any discussions along those 

lines.  

MR. HONEY:  We haven't had those discussions.  

One of the problems is I'm not sure if the 

Administrative Code on this is very solid.  Because P&P's 

position really is that, wait a second.  Someone that's on 

parole, they can blow off community service, blow off drug 

court, blow off all of their requirements, other then 

paying restitution, then they can come back and pay their 

restitution.  P&P doesn't -- that's not how they work.  

That's not their mind set.  Their mind set is about 

accountability and about people fulfilling their 

obligations and their debt to society that was ordered by 

the Court as part of sentencing.  

So getting to the whole thing, not just the money, 

that's beyond what this case was about or is about and 

where they are in their thinking in regards to that.  

Quite frankly, all they're doing is applying the law.  
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So that is up to the legislature to push that.  We sent a 

letter, like you pointed out.  We sent the letter and they 

made a comment.  In 2009 -- late December 2008, we sent 

the letter and said it seems to be working, okay.  We see 

the benefit.  It was the legislation that did nothing 

further with it.  

One last point.  It is still up on our website.  But 

P&P is not processing any of them.  They are notifying the 

people there's pending litigation involved.  They didn't 

want to go through this thing yo-yoing back and forth.  It 

was on for 6 years.  

THE COURT:  Were there other applications.  

MR. HONEY:  There have been other applications.  

They aren't taking any now.  I believe there were two 

people that their only short coming in their dishonorable 

discharge was lack of restitution.  Those parties instead 

of making monthly payments, they made a flat payment to 

pay it in full.  And they did have recommendations change 

forward.  So depending on the ruling here, that might be 

something else I may get to work on later.  

THE COURT:  I want to make sure I followed 

you.  

So maybe -- and in the time frame.  Subsequent to 

this case being pending here with this writ you've had 

other applications you actually had -- your client has 
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actually processed and made recommendation to change.  

MR. HONEY:  Between the time Ms. Armeni's first 

contact with P&P about this case in Spring of 2014, then 

about putted it back on the website there have been two 

instances where people have been discharged.  We're 

basically waiting too see the outcome of this.  

THE COURT:  They paid the restitution and got 

the recommendation.  

MR. HONEY:  They did.  

Then my involvement was after that.  Obviously my 

position is, wait a second here.  Depending on the outcome 

of this, we may have to do other legal proceedings in 

those two matters.  

THE COURT:  So last question.  

So from what I understand, the procedural posture in 

the other two matters since 2014, is that the Division 

allowed them to pay.  They paid flat amounts to reimburse 

the restitiution.  And the recommendation was made to the 

court to honorably discharge them, or they were just told 

okay, we accept your payment but we can't do anything.  

MR. HONEY:  I haven't seen any paperwork on 

this.  I've talked to one particular person at P&P.  

Basically it was like, yeah, two people have since went 

through the process.  I think it went through the way you 

just described it.  I haven't seen paperwork to confirm 
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that.

I described two different scenarios.  

THE COURT:  But they completed the process.  

MR. HONEY:  Yeah.  Exactly. 

Like I said, after the outcome of this if it's 

determined that the statute has sunsetted, which I believe 

it has, or otherwise there was a narrow application period 

which applying 6 years after, it should have been rejected 

for that reason, not because of the lack of restitution, 

then I may have to go back on these other two and deal 

with that.  

THE COURT:  Thank you.  

Ms. Armeni, rebuttal.  

MS. ARMENI:  Your Honor, we agree.  Obviously we 

put in our replay the chief shall establish a schedule of 

payment.  So we understand what the Court's position was, 

Mr. Coley has to make payments.  We were ready to do that 

as part of our original application on what out monthly 

payment would be.  So we are in agreement on that.  

I think what you're seeing here, and I think        

Mr. Honey has been quite forthright with the Court.  This 

position about it's not law essentially came forward and 

we filed a writ.  And what I think we're seeing here is 

counsel for the client has one position, but the client 

has another and they continue to go forward with it today. 
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They obviously have policies and procedures in place 

to do this change.  And that's where we're saying it's 

arbitrary and capricious.  The discretion is -- they're 

not doing it -- they're doing it in their own manner.  

They're not doing it based on any reasonableness.  They're 

doing it on preference.  

Even if it sunsetted, even if Section 16 did sunset, 

you still have the code and the code relies on Section 16.  

That's where they get the three disqualifying factors.  So 

they're still replying the code that has not been 

retracted by any means.  They're still relying on that and 

doing these change.

We just ask that Mr. Coley be treated fairly as 

well.  

THE COURT:  Okay.  Thank you.  

We didn't really talk about the application of this 

as a writ of mandamus, but I wanted to start my remarks 

from there.  

I did look at this thoroughly and try to figure out 

how best to handle it.  I do agree that it would be 

inappropriate for this Court to just make a determination 

that somehow an honorable discharge is available to Mr. 

Coley in these two matters that are in play.  Because the 

issue really is he attempted to avail himself of a program 

that appears to be available and was denied him for 
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reasons that appear to not be in keeping with what the 

statute and code run together would require.  

But if we step back, there are two scenarios I 

believe where a writ of mandamus would apply.  The first 

scenario would be the failure of the Agency to discharge a 

duty that's required by law to do.  

I do not find that the statute is still in effect.  

Specifically to require a legal duty on the part of the 

Division.  

However, the second basis upon which mandamus can be 

applicable is to control -- I believe the language from 

the case law that was cited was to control an arbitrary 

capricious abuse of discretion.  I believe what has 

happened here is that the Division has continued to engage 

in the discretionary function of continuing this program 

forward beyond the date in which the statute required them 

to do so.  But they have, in fact, done so.  And in doing 

that they have acted in an arbitrary and capricious 

manner.  

I also have to find writ of mandamus to apply there 

is no remedy in law.  And the various procedures that were 

made available to Ms. Armeni on behalf of her client for 

changing a dishonorable discharge to honorable discharge, 

it specifically set forth there is no plain, speedy, other 

remedy.  
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The language -- and I noted it here and now I'm tying 

to find it again -- indicated that there would not be any 

appeal or that there would not be any ability to 

challenge, if there had been a denial.  So I know I saw 

that somewhere in the documentation.  

So I do believe there is no plain, speed, or adequate 

remedy available to Mr. Coley.  So the real issue becomes 

what is the appropriate remedy.  

I think in this particular circumstance that when you 

take into consideration that the Division after what -- I 

think the statute is ambiguous, Section 16 is ambiguous.  

I think that's fair.  You could read it either way that 

the applications needed to be done by 2008, or that the 

person had to have been dishonorably discharged by 2008.  

There is some ambiguity there.  But at the end of the day, 

I think there would be legislative action in order for the 

Section 16 to have been codified or further applicable.

However, as I said, the Division has undertaken to 

write a report to the legislature that says they 

recommended continuation of the program.  It then appears 

to have continue the program.  We've got inquiry made as 

to how to change discharge.  We have an application being 

provided that refers to the statute.  All of this taking 

place in 2014.  

We have had an application received and reviewed.  
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Found to be lacking for what appear to be               

non-disqualifying factors.  And the representations      

here -- and I do appreciate your candor, Mr. Honey, on the 

part of your client that they've had other applicants that 

they've actually processed as well.  So by all accounts it 

appearances that they are still having a program that is 

their discretion to have.  I think there's benefit, quite 

honestly, to the State of Nevada to have this program 

still functional, for what it's worth, for you to tell 

your client that.  That if you have individuals out there 

who can and do come back and pay some restitution and have 

incentive to do that by having their discharge status 

changed, that that can only benefit the State.  I hear 

your concerns that might express that there are other 

aspects of their conditions of probation or parole that 

they did not complete, that that doesn't sit all that 

well.

One of the things that I think bears mentioning hear 

about Mr. Coley here is that he's stayed out of trouble 

since 1999.  He's turned his life around.  He's trying to 

do something good with his life and he can't do it because 

he can't get this dishonorable discharge off his record, 

and he can't get his records sealed and stuff, you know.  

What it is, 15 years later, it's still haunting him.  

So I think he's the perfect candidate for this type 
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of situation.  I think he was arbitrary and captiously 

denied by focusing on his failure to complete his 

community service, which is the original discharge -- 

dishonorable discharge to begin with.  

He should have been afforded the opportunity to 

avail himself of the program and be given whatever program 

guidelines there were an opportunity to make those 

payments or do a good faith effort to make those payments.  

And whatever else the program would entail him to do.  ut 

at this point there doesn't seem to be any dispute that 

the program is operational, that he was denied, that he 

needs to be given the opportunity to do the program.  I 

don't believe it would include him also having to 

undertake community service.  It would just be the  

payment of restitution, as it currently stands, based on 

the code and how the code codified how it intended to 

carry out the requirements of the law at the time it was 

active and how it continues to carry out the requirements 

of the law, even though the statute is no longer active.

I also don't believe there is any evidentiary hearing 

that needs to be set.  Although the Chapter 34 provisions 

would contemplate their essential questions of fact in 

dispute, but here there doesn't seem to be any factual 

dispute and that's why I asked that question of you Mr. 

Honey.
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The essential facts of the fact that the program is 

still made available, whether the legal argument now is 

that it should not have been and that it was, again, 

denied to him for reasons other then the disqualifying 

factors.  

So I'm going to go ahead and grant the writ at this 

time.  I'm going to mandate that the Division allow Mr. 

Coley to proceed with his application.  Give him an 

opportunity to avail himself of and complete the program.  

And, if he does so, to receive the recommended request for 

honorable discharge.  At which point the Court will deal 

with that if and when it's forthcoming from the program.  

Again, I can only encourage the Division to consider 

not only keeping this program alive and operational, but 

advertising it better so perhaps we can get some more 

money in the coffer.  I appreciate the Division feels 

otherwise, but that's my feeling in the review of this 

matter today.  

MR. HONEY:  If I may.

Thank you for your ruling today.  A couple of 

clarifications.

You're ruling that the statute has sunset, but in 

this situation Mr. Coley, because they provided him an 

application and basically treated him as if the statute 

was still in effect, that they should continue the process 
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until its end, as if it's in effect, for Mr. Mr. Coley.

Is that correct.  

THE COURT:  I'm not going to say it that way.  

I'm going to say it by all the evidence in this case, the 

Division did not take the program down at whatever point 

it could have taken the program down.  

It instituted the program based on the statute at the 

time it was active.  It reported on the program and it 

intended to continue it.  It did, in fact, continue it.  

And has, in fact, continued it.  And I'm encouraging it to 

continue it.  So my findings are related to the specific 

evidence of what occurred with Mr. Coley, but I would -- I 

would be concerned, I guess, by the Division taking the 

tactic of, okay, let's just let Coley do this.  But then 

let's just wipe it out for everybody else.  

I'm trying to encourage you to encourage your client, 

as you've already gotten monies from other individuals to 

continue to allow other individuals who might wish to 

apply to do this.  But certainly Mr. Coley, I believe has 

been arbitrarily and capriciously denied and should be 

given the opportunity to complete the program and get the 

recommendation, if he's entitled to.

So I'm going to split the hairs that I'm not 

suggesting to you that I find the evidence to be that 

somehow they just -- because Ms. Armeni called, gave Mr. 

29

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

APP0150



Coley an opportunity that shouldn't have been given.  But 

by all accounts, in this circumstance, it appears that 

this program was instituted by the Division and they 

continued to run it, therefore, they have availed 

themselves of an option to have the program operating, 

they just can't arbitrarily and capriciously deny people 

access to it.

MR. HONEY:  Okay.  Your Honor, I'm not trying to 

comment or speak to you in order to get you to change your 

ruling.  

THE COURT:  You're welcome to complete the 

record.  

MR. HONEY:  I have been very forthright here 

today.  My objective here is to get to the right thing.  

It's one of the good things of being a deputy attorney 

general, you have to be objective as opposed to self 

advocacy of winning for the sake of winning.  

A couple of things.  The letter they sent to the LCB 

was required by the statute.  They didn't just all of a 

sudden decide to send this letter.  The statute required 

they send out letters.  

Then the comment that it's been up and running this 

entire time, it hasn't been up and running from '08 until 

contact from Ms. Armeni.  It was her contact that had them 

put it on their website in 2014.  That's why I asked the 
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question about whether or not you were ruling specifically 

in regards to Mr. Coley. 

As I know it they have no statutory basis to continue 

the program at this time, because the statute does not 

provide for it by statute.  So basically what going to end 

up happening is they're going to take it off their website 

and anybody that applies, they will not have applied 

between the time period that allowed for application.  

I didn't want to get into --

THE COURT:  Fair enough.  Let me comment on what 

you said.  

First of all, again, the application period 

contemplated by the statute does appear to -- again, is 

ambiguous, but it appears that the legislative intent 

follows the Division's argument that it was intended to 

allow applications up through the 2008 period.  

However, the Division certainly had within its 

discretion -- and that's what I'm arguing -- or what I'm 

saying today has been argued successfully is the Division 

exercised a discretionary function to allow the program to 

continue.  That they have Nevada Administrative Code 

provisions that effectuate the continuation of the 

program.  That that certainly is legal authority to allow 

them to continue the program.  And they did, in fact, 

continue the program.  I would honestly be concerned -- I 
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hear you are going to do what you are going to do.  I was 

one time in your shoes.  With a different agency 

obviously.  But you can advise your agency one of two 

ways.  Legally I'm going to say don't do this anymore, 

Parole and Probation, because technically a statute for 

which these Nevada Administrative Code provisions were 

forthcoming has ended.  

However, you don't have to do that.  And your client 

doesn't have to do that.  They have a Nevada 

Administrative Code that's still effective.  They can and 

have operated under it.  They have a whole infrastructure 

with application and directions and instructions and all 

of these good things.  And they've gotten more money in 

the coffer from doing it.  So, yes, I am ordering    them 

-- mandating that they allow this program to be available 

to Mr. Coley.  That he have the opportunity to take 

advantage of it.  But I don't see any basis upon which it 

needs to be taken down.  

But again, that's going to be your good advice to 

your client in their determination on how they are going 

to proceed.  

MR. HONEY:  Very good.  Thank you for your 

patience.  

THE COURT:  Ms. Armeni, I'm going to direct you 

to prepare the order of writ of mandamus on behalf of Mr. 
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Coley with those clarifications and the Court's original 

basis for its rulings.  And I'd like you to give Mr. Honey 

an opportunity to see it before it's filed.  Then we'll 

assume that we're going to see some indication in the 

future of whether or not Mr. Coley is going to be 

recommended for a honorable discharge.  

However, once this order is received, we'll close the 

case as we'd typically do in a criminal matter and only 

reopen it upon the filing of that recommendation.  

MS. ARMENI:  Thank you, your Honor.  

MR. HONEY:  Thank you.  

THE COURT:  Like I say, that was an interesting 

one.  

                     * * * * *
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                    CERTIFICATE

                        OF

              CERTIFIED COURT REPORTER

                     * * * * * 

I, the undersigned certified court reporter in and for the 

State of Nevada, do hereby certify:

That the foregoing proceedings were taken before me at the 

time and place therein set forth; that the testimony and 

all objections made at the time of the proceedings were 

recorded stenographically by me and were thereafter 

transcribed under my direction; that the foregoing is a 

true record of the testimony and of all objections made at 

the time of the proceedings.

              
         

                      ______________________
                          Sharon Howard
                           C.C.R. #745
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