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8
9 DISTRICT COURT
10 CLARK COUNTY, NEVADA
11 | KENNETH SCOTT COLEY aka KING CASE NO. 96C137946
COLEY, DEPT. XXV
12
Petitioner,
13
vs.
14

NEVADA DEPARTMENT OF PUBLIC

15 | SAFETY, DIVISION OF PARQLE AND
PROBATION; DOES I-X; and ROE ENTITIES
16 i I-X, inclusive,

17 Respondents,

18
PETITION FOR WRIT OF MANDAMUS

19
Petitioner Kenneth Scott Coley (*Ken”), by and through his counsel, the law firm of
20
Gordon Silver in conjunction with the Legal Aid Of Southern Nevada Pro Bono Project, hereby
21
requests this Court enter a Writ of Mandamus to compel, the Nevada Department of Public
22
Safety, Division of Parole and Probation (the “Division™), to comply with Section 16 of Chapter
23
476 of the 2005 Statutes of Nevada, and pursuant to its terms, grant Ken’s application for request
24
of change of discharge from dishonorable to honorable.
25
This Petition is supported by the concurrently filed Memorandum of Points and
26
Authorities; and the Declaration of Paola M. Armeni, Esq. (the “Armeni Declaration™), attached
27
hereto as Exhibit 1.
28
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I Ken further requests that this Court entertain oral argument for consideration of this
2 || Petition.

3 Dated this S—hr day of February, 2015.

4 GORDQ VER

5 I A

PAOLM M. ARMENI

Nevada Bar No. 8357

COLLEEN E. MCCARTY

Nevada Bar No. 13186

3960 Howard Hughes Pkwy., 9th Floot

Las Vegas, Nevada 89169

Tel: (702) 796-5555

Attorneys for Petitioner Kenneth Scott Coley
10 In conjunction with Legal Aid Center of

Southern Nevada Pro Bono Project
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12 NOTICE OF HEARING

13 YOU, AND EACH OF YOU, will please take notice that the undersigned will bring the
14 above and foregoing Petition for Writ of Mandamus on for hearing before this Court on the
15 day of February, 2015 at the hour of 1. of said day, or as
16 || soon thereafter as counsel can be heard in Department No. XXV.

17 Dated this 5W day of February, 2015.

18 GORDX) VER o
19 \

PAOLA M. ARMENI

20 Nevada Bar No. 8357
21 COLLEEN E. MCCARTY
| Nevada Bar No. 13186
29 3960 Howard Hughes Pkwy., 9th Floor
| Las Vegas, Nevada 89169
23 Tel: (702) 796-5555
Attorneys for Petitioner Kenneth Scott Coley
24 In conjunction with Legal Aid Center of
Southern Nevada Pro Bono Project
25
26
27
28
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1 MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION
The need for the filing of this writ arises from the wrongful denial by the Division of

A W

Ken’s application to change his discharge status from dishonorable to honorable, Ken has had a

trouble free life for many years. He continues to work to better himself, and in furtherance of

Lh

that pursuit, recently sought to seal his criminal records. However, a dishonorable discharge
from probation in 1996 remains an on-going barrier to that effort.

Upon Ken’s request to change his dishonorable discharge to an honorable discharge, the

L =2 - - T R =

Division improperly determined that Ken was not qualified for reconsideration of his discharge
10 || status designation for the very reason he was dishonorably discharged in the first place, i.e. his
11 || failure to successfully complete community service. The only actual disqualifying factors the
12 || Division could or should have applied, i.e. that the applicant committed a new crime; absconded;
13 | or committed a viclent act or a threat to public safety while on probation, are not applicable to
14 || Ken by the Division’s own admission. Because Ken has no other plain, speedy and adequate
15 || remedy at law to correct the Division’s misapplication of other factors in determining his
16 || disqualification from consideration, a writ of mandamus is necessary to compel the Division’s
17 || compliance.

18 In 2005, the Nevada Legislature passed SB 282, the relevant provistons of which were
19 || enacted in the 2005 Statutes of Nevada Chapter 476, Section 16 at pages 2360 — 2361
20 || (hereinafter “Section 16”), which allows a person dishonorably discharged from probation to
21 || apply to the Division, in accordance with its regulations, for a change to an honorable discharge.
22 {| In enacting the required implementing regulations, now set forth in NAC 213.720 through NAC
23 || 213.790, the Division created the application process but did nothing o change, nor indeed could
24 | it, the disqualifying factors enumerated by the Legislature. When Ken questioned his subsequent
25 || disqualification and denial, however, the Division took the astounding position that Section 16 is
26 || not actual law, but instead simply historical text and not binding.

27 For all of these reasons, as more fully set forth below, Ken respectfully requests this

28 H Honorable Court grant his petition and issue a writ of mandamus to compel the Division to grant

Gordon Sliver
Atiomeys Al Law 3 Of 10
Ninth Floor .
3950 Howard Hughes P 100104-083/2521408
Las Vegas, Mevada 39169
(702) 7DB6-5555
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1 || him an honorable discharge without further delay.
2 II. STATEMENT OF FACTS

3 On May 3, 2014, Ken applied to the Division to request his dishonorable discharge be
4 || changed to an honorable discharge, pursuant to Section 16, (See S.B. 282, 2005 Leg.,73rd Sess.
5 [ (NV 2005}, a true and correct copy of which is attached hereto as Exhibit 1-A). Section 16

6 || affords persons who were dishonorably discharged from probation the opportunity to obtain an
7 || honorable discharge when certain criteria are met. (See id at § 16).
8 Section 16 provides in pertinent part;
9 1. Notwithstanding any other provision of law, except as otherwise
provided in subsection 2, a person who was dishonorably discharged from
10 probation or parole before the cffective date of this section, until July 1, 2008,
i1 | may apply to the Division of Parole and Probation of the Department of Public
W Safety, in accordance with the regulations adopted by the Division pursuant to the
12 provisions of this section, to request that his dishonorable discharge from
probation or parole be changed to an honorable discharge from probation or
13 parole.
14 ll 2. A person who was dishonorably discharged from probation or parole
may not apply to change his discharge to an honorable discharge pursuant to this
15 section if his dishonorable discharge was based, in whole or in part, upon:
16 (a) The fact that he committed a new crime, other than a violation
of a traffic law for which he was issued a citation, during the period of his
17 probation or parole;
18 (b) The fact that his whereabouts were unknown at the time of his
(5 discharge from probation or parole; or
| (c) Any incident involving his commission of a violent act or an
20 act that threatened public safety during the period of his probation or
21 parole.
92 (See id.).
23 Section 16, subsection 3 required the Division to adopt regulations establishing
f . :
24 | guidelines and procedures used to carry out the provisions of Section 16. (See id at § 16(3)). As
25 || set forth in subsection 3, the procedures were to include a mechanism for applicants who have
26 || outstanding financial obligations, in the form of unpaid restitution and/or supervision fees, to

27 | make a good faith effort to satisfy those obligations. (See id.). In 2006, the Division adopted the
28
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required regulations, later codified in Nevada Administrative Code (“NAC™) 213.720 through
213.790. (See NAC 213,720 - NAC 213.790, a true and correct copy of which is attached hereto
as Exhibit 1-B).

In 2008, in compliance with Section 16, subsection 5, the Division submitted a Report to
the Nevada Legislature detailing (a) the number of persons who applied for a change of
discharge status pursuant to the provisions of Section 16; (b) the number of applications granted
and denied and the reasons for the denials; (c) the amount of restitution and fees paid as a result
of Section 16; and (d) recommendations and conclusions concerning the desirability of extending
the application of the provisions of Section 16 beyond the July 1, 2008 expiration date. (See
Report from Bemard Curtis, Chief, Dept. of Public Safety to Lorne Malkiewich, Dir., Legislative
Counsel Bureau (Dec. 8, 2008), a true and correct copy of which is attached hereto as Exhibit 1-
C). In the Report, the Division concluded, “This regulation, with the possibility of receiving
additional restitution due to victims or fees due to the Division, should be continued.” (See Ex.
1-C at p. 2) (emphasis added). Indeed, in practice, the Division continues to consider requests
for a change of status pursuant to Section 16 and provides written instructions' to potential
applicants reflecting its language.

Although Ken clearly fits the criteria for a change in discharge status pursuant to Section
16, in that his whereabouts were known at the time of his discharge from probation in 1996, he
did not commit a new crime, and was not involved in the commission of a violent act or an act
that threatened public safety, the Division wrongfully determined Ken did not qualify for
consideration. (See Litr. from Cherie Konvicka, Management Analyst III to Kenneth Coley (June

17, 2014), a true and correct copy of which is attached hereto as Exhibit 1-D). Specifically, the

! Upon request, P&P provided Ken with written instructions detailing the application process pursuant to Section 16.
Ken relied on and therefore followed those instructions. However, following the denial of his application, and
Ken’s inquiry to the Division, the Division revised its written instructions, without notice to Ken, to newly reflect its
opinion that only those persons who received a dishonorable discharge due to unpaid restitution or supervision fees
qualify for a change in status. See “Applying to have your Dishonorable Discharge change to an Honorable
Discharge providing fiscal obligation are met” and “Change of Dishonorable Discharge to Honorable Discharge
Pursuant to SB 282, codified as NAC 213,720, true and correct copies of which are attached hereto as Exhibits 1-F
and Exhibit 1-G respectively.

50f 10
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Division noted that Ken’s dishonorable discharge was the result of a failure to successfully
complete community service, (See id.).

As the Division’s stated reasons for rejecting Ken’s request did not comport with Section
16, Ken inquired regarding the apparent misapplication of law. (See Exhibit 2). In response, the
Division-explained that Section 16 is “history” of 8.B. 282, as opposed to applicable law. (See
Email from Cherie Konvicka to Paola Armeni (July 17, 2014), a true and correct copy of which
is attached hereto as Exhibit 1-E). This is quite an interesting position since the three
enumerated disqualifying factors in which the Division rely are only found in Section 16. So it
appears the Division is simply picking and choosing when Section 16 is law and when it is
simply “history.”

Further, despite the clear mandate in Section 16 to disqualify only certain categories of
persons, it is the Division’s opinion that only offenders who were dishonorably discharged for
unpaid supervision fees and restitution qualify for a change of status. (See id) The Division
however is mistaken on both fronts.

Indeed, although Section 16 of S.B. 282 was not added to the Nevada Revised Statutes, it
was passed and included in the 2005 Statutes of Nevada, Chapter 476, Section 16, making it law.
{See 2005 Nev. Stat., ch. 476, § 16 at 2360 - 2361). NRS 220.170(3) states that while the
Nevada Revised Statutes may be cited as prima facie evidence of the law, it “may be rebutted by
proof that the statutes cited differ from the official Statutes of Nevada.” NRS 220.170(3); see
also Halverson v. Miller, 124 Nev. 484, 487, 186 P.3d 893, 896 (2008). Thus, Section 16 is law,
as it was enacted in the official Statutes of Nevada, and the Division must follow its mandates.

Moreover, although Section 16, subsection 3, requires applicants who failed to make full
restitution or satisfy supervision fees, to make a good faith effort to do so, it in no way limits a
change in discharge status to only those persons with unpaid restitution and fees. (See S.B. 282 §
16). The express limitations of Section 16 are clearly delineated in subsection 2, and none of
those limitations applies to Ken. (See id). Further, although Ken owes a financial obligation to
the Division of $450.00 in supervision fces and a $25.00 administrative assessment fee, the

Division did not consider Ken’s proposed payment plan to satisfy the obligation. (See Kenneth
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Coley’s Application for Change of Discharge Per SB 282, a true and correct copy of which is
attached hereto as Exhibit (1-H )). Clearly, in perpetuating its incorrect opinion that only those
who were dishonorably discharged as a result of unpaid restitution and fees qualify for a change
in discharge status, the Division has not adopted the appropriate criteria for applicants pursuant
to Section 16. Instead, the Division is exercising discretion where it has none, to the detriment of
Ken, and potentially others. Accordingly, the Division should be ordered to lawfully apply
Section 16 and grant Ken’s request for a change in discharge status immediately.

" II. LEGAL ARGUMENT

A.  Propriety of Writ Relief

This Court has original jurisdiction to issue writs of mandamus, prohibition and
certiorari. Nev. Const. Art. 6 § 4; NRS 34.160; State of Nevada v. Eighth Judicial Dist Court,
116 Nev. 127, 133, 994 P.2d 652, 696 (2000). Even in the context of writ proceedings, the Court
reviews questions of statutory interpretation de novo, City of Las Vegas v. Eighth Judicial Dist.
Court ex rel Cnfy. of Clark, 124 Nev. 540, 544, 188 P.3d 55, 58 (2008).

“A writ of mandamus is available to compel the performance of an act which the law
requires as a duty resulting from an office, trust, or station, or to control an arbitrary or
capricious exercise of discretion.” Brewery Arts Ctr. v, State Bd. of Fxaminers, 108 Nev. 1050,
1053, 843 P.2d 369, 372 (1992).  Extraordinary relief is generally not available if there is a
“plain, speedy and adequate remedy in the ordinary course of law.” K. (citing NRS 34,170).

Ken submits that mandamus relief is warranted in this case because the Division has the
express authority to grant a change in discharge status pursuant to Section 16. However, the
Division has failed to properly exercise that authority in accordance with its statutory mandate.
Further, Ken has no other plain, speedy or adequate remedy at law to compel the Division to
change his probation discharge status from dishonorable to honorable.

B. Ken Meets the Criteria for a Change in Discharge Status from Dishonorable to
Honorable Pursuant to Section 16,

In enacting S.B. 282, Section 16, the Nevada Legislature intended to provide certain

persons who were dishonorably discharged from probation, like Ken, the opportunity to obtain a
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1 [| change in discharge status, (See S.B. 282 § 16). Moreover, Lawmakers set forth specific criteria
2 |} to exclude those persons they did not think worthy of a change, to the inclusion of all others.
3 || (Seeid atsub. 2). As discussed previously, Section 16, subsection 2 provides:
4 2. A person who was dishonorably discharged from probation or parole
5 may not apply to change his discharge to an honorable discharge pursuant to this
section if his dishonorable discharge was based, in whole or in part, upon:
6 {a) The fact that he committed a new crime, other than a violation of a
7 traffic law for which he was issued a citation, during the period of his probation or
parole;
8
(b) The fact that his whereabouts were unknown at the time of his
9 discharge from probation or parcle; or
10 (c) Any incident involving his commission of a vielent act or an act that
" threatened public safety during the period of his probation or parole.
. (See id).
I Here however, in clear contravention of the Legislature’s intent, the Division
13
acknowledges it excludes all persons from consideration for a change in discharge status, unless
14
the sole reason for the dishonorable discharge was a failure to pay restitution and/or supervision
15
fees. (See Ex. 6). Further, when that criterion is met, the Division does not only apply the three
16
delineated exclusions set forth in subsection 2* but rather includes additional subjective
17 .\ v
exclusions. This policy and practice is not only wrong-headed, it is a violation of law. Pursuant
18
" to Section 16, Ken qualifies as a person eligible for a change in discharge status from
19
dishonorable to honorable. Moreover, he should be provided the opportunity to satisfy his
20 | . : . ,
outstanding financial obligation to the Division, pursuant to Section 16(3). Accordingly, the
21
Division must be forced to comply with Section 16 and grant Ken’s change in discharge status
22
from dishonorable to honorable immediately.
23
24
2s |
26
27
I8 2 (See Jd)
Adormers Al Law 8 of 10
1560 Ho OO0y || 100104-083/2521408
Las Vegas, Nevada 89169
(702) 7965555

APP000




S

Do s O a

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Gordon Sliver
Atomeys At Law
Ninth Fioar
3960 Howard Hughes Pkwy
Las Yegas, Mevada 89169
{702} 786-5555

IV.

CONCLUSION

Based on the foregoing, Petitioner Ken respectfully requests that this Court grant his

Petition. He should be permitted, if not encouraged, to continue to better himself through a

change in discharge status and ultimately the sealing of his criminal records. Accordingly, the

Court should issue a writ of mandamus compelling the Division to follow the law and grant

Ken’s request for a change of discharge status from dishonorable to honorable.

Dated this 5 day of February, 2015,

100104-083/2521408
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PAOLA M. ARMENI

Nevada Bar No. 8357

COLLEEN E. MCCARTY

Nevada Bar No. 13186

3960 Howard Hughes Pkwy., 9th Floor

Las Vegas, Nevada 89169

Tel: (702) 796-5555

Attorneys for Petitioner Kenneth Scott Coley
In conjunction with Legal Aid Center of

Southern Nevada Pro Bono Project
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The undersigned, an employee of Gordon Silver, hereby certifies that on the 64\633' of
February, 2015, she served a copy of the Petition for Writ of Mandamus, by placing said copy
in an envelope, postage fully prepaid, in the U.S. Mail at Las Vegas, Nevada, said envelope

addressed to:

Michael D. Jensen
Attorney General’s Office
555 Wright Way

Carson City, Nevada 89701

1001 04-083/2521408

CERTIFICATE OF SERVICE

Natalie Wood, Chief

Nevada Department of Public Safety

Parole and Probation
215 East Bonanza Road
Las Vegas, Nevada 89101
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I

DECL

GORDON SILVER

PAOLA M. ARMENI

Nevada Bar No. 8357

Email: parmeni@gordonsilver.com
COLLEEN E. MCCARTY

Nevada Bar No. 13186

Email: cmecarty@gordonsilver.com
3960 Howard Hughes Pkwy., 9th Floor
Las Vegas, Nevada 85169

Tel: (702) 796-5555

Fax: (702) 369-2666

Attorneys for Petitioner Eric Mathews
In conjunction with Legal Aid Center of Southern Nevada Pro Bono Project

DISTRICT COURT
CLARK COUNTY, NEVADA
ERIC MATHEWS, CASE NO.
DEPT,
Petitioner,

V8.

NEVADA DIVISION OF PAROLE; DOES I-X;
and ROE ENTITIES I-X, inclusive,

Respondents.

DECLARATION OF PAOLA M. ARMENI IN SUPPORT OF
PETITION FOR WRIT OF MANDAMUS

The undersigned, Paola M. Armeni, hereby declares under penalty of perjury that the
following assertions are true:

L. I am an attorney licensed to practice law in the State of Nevada and a partner in
the law firm of Gordon Silver, attorneys for Petitioner Eric Mathews (“Eric”).

2. That I have read the foregoing Petition, know the contents thereof, and that the
same is true of my own knowledge, except as to those matters therein stated on information and
belief, and as to those matters [ believe to be true.

3. Further, I am competent to testify to the matters asserted herein, of which I have
personal knowledge, except as to those matters stated upon information and belief. As to those
matters stated upon information and belief, I believe them to be true.

1 of4
100104-070/2518338
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1 4, I make this Affidavit in support of the Petition for Writ of Mandamus.
2 5. In July of 2013, I was asked by Legal Aid of Southern Nevada if I would assist

3 || Eric Mathews with sealing his records.

4 6. In the process of sealing his records, I was advised by the Clark County District
5 || Attorney’s office that Eric could not seal his records because he had been dishonorably
6 || discharged from probation in 1996,
7 7. In response, I began to do legal research and was able to find SB 282, Section 16,
8 || which allowed me to petition the Division or Parole and Probation (“Division™) for a change in
9 [| Discharge from dishonorable to honorable,

10 8. In the beginning of 2014, I inquired of the Division, the process by which a

11 || dishonorable discharge may be changed to an honorable discharge. In response, I received
12 || instructions entitled “Applying to have your Dishonorable Discharge changed to an Honorable
13 || Discharge providing fiscal obligations are met.,” a true and correct copy of which is aftached
14 | hereto as Exhibit I-F. I explained that [ did not believe my client owed any money but the
15 | Division responded that I still needed to fill out the application provided.

16 9, In accordance with the instructions, on April 23, 2014, I submitted a letter to the
17 || Division along with an Application for Change of Discharge Per SB 282 on Eric’s behalf,
18 || requesting his discharge status be changed.

19 10.  Inresponse to my letter, on May 8, 2014, I received a phone call from Lieutenant
20 | Robert Geraldo from the Division, asking me if I could provide the Division the courtesy of
21 || waiting a couple weeks to work through my request. I obliged the request.

22 11. I also spoke to Lieutenant Geraldo on June 4, 2014 to get an update on the
23 | matter. Thereafter, I forwarded him additional paperwork on June 5® and June 6™ to assist the
24 | Division in facilitating my request.

25 12, Thereafter, on or about June 12, 2014, I received an email from Lieutenant
26 | Geraldo advising me that he assigned one of his employees to this project. Her name was Cherie
27 || Konvicka. He advised that she would develop a procedure and a working manual to address

2% || these issues and he had made the new administration aware of the issue as well. He closed the e-

Gordon Silver
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It

mail by stating that either Cherie or he would be in touch next week with more information
regarding Eric Matthews,

13, On June 18, 2014, T received a response letter from the Division denying my
request on behalf of Eric, a true and correct copy of which is attached hereto as Exhibit 1-D.

14. Upon receipt of the letter, I noticed that the Division had provided their own
category, different than what was included in S.B. 282, Section 16, to exclude Eric from the
change in discharge. This prompted me to go to the Division’s website which now contained
revised instructions regarding the application process for a change of discharge status, drafted
during my on-going discussions with the Division. A true and correct copy of the revised
instructiéns, entitled “Change of Dishonorable Discharge to Honorable Discharge Pursuant to SB
282, codified as NAC 213.720,” is attached hereto as Exhibit 1-G. The instructions were
revised without notice to me or Eric.

15.  After receipt of the above-referenced letter and noticing the change in the website,
I engaged the Division, specifically Ms. Konvicka, in discussions regarding its stated
interpretation of S.B. 282, Section 16, the legal basis upon which a person may receive a change
in discharge status, a true and correct copy of which is attached hereto as Exhibit 1-A, Section
16 is codified in NAC 213.720 — NAC 213.790, a true and correct copy of which is attached
hereto as Exhibit 1-B. Ms. Konvicka even addressed my concerns with her supervisor. He
refused to change the Division’s position.

16. The Division informed me during the above-referenced discussions, that it held
the opinion that only those persons who owed restitution and/or supervision fees qualified for
reconsideration, I indicated my disagreement with the Division’s interpretation of the law and
argued that Eric qualified pursuant to Section 16 (1) and (2). Attached hereto as Exhibit 1-H are
true and correct copies of the relevant minutes from the criminal case at issue.

17. Management Analyst Cherie Konvicka further memorialized the Division’s
position in an email to me on July 17, 2014, a true and correct copy of which is attached hereto
as Exhibit 1-E.

18.  After engaging in communications with Ms. Konvicka, I had several

3of4
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communications with Senior Deputy Attorney General, Michael Jensen. He spoke to the

Division; however, the Division still maintained their position; thus prompting this Writ.

19.  Aitached hercto as Exhibit 1-C is a true and correct copy of a Report to the
Legislature pursuant to S.B. 282, Section 16, regarding the response to the change in regulation
that provided for reconsideration of parole and probation discharge status. It recommends the
Division continue to offer reconsideration.

I declare under penalty of perjury under the laws of the State of Nevada (NRS 53.045)!,
that the foregoing is true and correct.

Executed this ﬁ‘day of February, 2015,

PAOLA M. ARMENI

! NRS 53.045 Use of unsworn declaration in lien of affidavit or other swom declaration. Any matter whose
existence or truth may be established by an affidavit or other sworn declaration may be established with the same
effect by an unsworn declaration of its existence or fruth signed by the declarant under penalty of perjury, and dated,
in substantially the following form;
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Senate Bill No. 282-Senator Washington
CHAPTER..........

AN ACT relating to convicted persons; prohibiting a person other
than a state or local government or agency thereof from
operating of maintaining a facility for transitional living for
released offenders without licensure by the State Board of
Health; providing that each alcohol and drug abuse program
operated by such a facility must be certified by the Health
Division of the Department of Humsn Resources; providing
that such facilities are facilities for the dependent; revising
the definition of “halfway house for recovering alcohol and
drug abusers™; requiring the Board to adopt standards and
regulations goveming the licensure and operation of such
facilities; authorizing the Board to impose fees for the
issuance and renewal of a license to operate such a facility;
providing that the fact that a facility for transitional living for
released offenders is located near real property which is the
subject of & sale, lease or rental is not material to the
transaction and is not required to be disclosed by the seller,
lessor or landlord;, revising the provisions governing the
sealing of records of convictions pertaining to certain crimes;
making various changes concerning the restotation of civil
rights of certain persons; allowing certain persons who have
beer dishonorably discharged from probation or pasole to
apply, for a limited period, to the Division of Parole and
Probation of the Department of Public Safety to request that
their dishonorable discharge be changed to an honorable
discharge; providing a penalty; and providing other matters
properly relating thereto,

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1, Chapter 449 of NRS is hereby amended by adding
thereto the provisions set forth as sections 2 and 3 of this act.

Sec. 2. 1 “Facility for transitional living for released
offenders” means a residence that provides housing and « living
emvironment for persons who have been relegsed from prison and
who require assistance with reinfegration info the community,
aother than such a residence that is operated or maintained by a
state or local government or an agency thereaf. The term does not
include a ht}gfway house for recovering alcohol and drug abusers
or a facility for the treatment of abuse of alcohol or drugs.

2, As used in this section, “person who has been released
Sfrom prison” means:

(@) A parolee,
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(8) A person who is participating in:

(1) A judiclel program pursuani to NRS 209.4886 or
213.625; or
213 63(3) A correctional pregram pursuant to NRS 2094888 or

{c) A persan who is supervised by the Division of Parole and
Probation of the Department of Public Safety through residential
confinerent pursuant to NRS 213.371 to 213.410, inclusive,

(d} A person who has been released from prison by expiration
of his term of sentence.

Sec, 3. Each alcohol and drug abuse program operated or
provided by « facility for transitional living for released offenders
must be certified by the Health Division in accordance with the
requirements set forth in chapter 458 of NRS and any regulations
adopted pursuant thereto. As used in this section, “alcohol and
drng abuse program” has the meaning uascribed to it in
NRS 458,010,

Sec. 4. NRS 449,001 is hereby amended to read as follows:

449001 As used in this chapter, unless the coptext otherwise
requires, the words and terms defined in NRS 449.0015 to 449.019,
inclusive, and sectien 2 of this act have the meanings ascribed to
them in those sections.

Sec. 5. NRS 449.0045 is hereby amended to read as follows:

449.0045 “Facility for the dependent” includes & facility for the
treatment of abuse of alcohol or drugs, halfway house for recovering
elechol and drug abusers, facility for transitional Hving for released
offenders, facility for the care of adults during the day or residential
facility for groups.

Sec. 6. NRS 449.008 is hereby amended to read as follows:

449,008 “Halfway house for recovering alcobol and drug
abusers” means a residence that provides housing and a living
environment for recovering alcohol and drug abusers and is
gperatcd to facilitate their reintegration into the comrmunity, but

oes not provide any treatment for alcchol or drug abuse. The ferm
does not inciude a facitly for transitional lving for released
offenders.

See. 7. NRS 449.037 is hereby amended to read as follows:

449.037 1. The Board shall adopt:

(8) Licensing standards for each class of medical facility or
facility for the dependent covered by NRS 44%5.001 o 449.240,
inchisive, and sections 2 and 3 of this act, and for programs of
hospice care.

(b) Regulations governing the licensing of such facilities and

pto .
:c) Regulations governing the procedure and standards for
granting an extension of the time for which a natural person may
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provide certain carc in his home without being considered a
residential facility for groups pursuant to NRS 449.017. The
regulations must require that such grants are effective only if made
in writing,

(dy Regulations establishing a procedure for the indemnification
by the Health Division, from the amount of any surety bond or other
obligation filed or deposited by a facility for refractive laser surgery
pursuant to NRS 449,068 or 449.069, of & patient of the facility who
has sustained any damages as a result of the bankruptoy of or any
breach of contract by the facility.

(e) Any other regulations as it deems necessary or convenient to
carry out the provisions of NRS 445.001 to 449.240, inclusive |}
and sections 2 and 3 of this act.

2. The Board shall adopt scparate regulations governing the
licensing and operation of;

{a) Facilities for the care of adults during the day; and

(b) Residential facilities for groups,

“+ which provide care to persons with Alzheimer’s disease,

3. The Board shall adopt separate regulations for:

{a) The licensure of rural hospitals which take into consideration
the unique problems of operating such a facility in a rural area,

(b) The licensure of facilities for refractive laser surgery which
take into consideration the unique factors of operating such a
facility,

(¢) The licensure of mobile units which take into consideration
the unique factors of operating a facility that is not in a fixed
location,

4, The Board shall require that the practices and policies of
each medical facility or facility for the dependent provide
adequately for the protection of the health, safety and physical,
morIaI and mental well-being of each person accommodated in the
tacility,

5. The Board shall establish minimum qualifications for
administrators and employees of residential facilities for groups. In
establishing the qualifications, the Board shall consider the related
standards set by netionally recognized organizations which accredit
such facilities,

6. The Board shall adopt separate regulations regarding the
assistance which may be given pursuant to NRS 453,375 and
454.213 to an ultimate user of controlled substances or dangerous
drugs by employees of residential facilities for groups. The
tegulations must require at least the following conditions before
such assistance may be given:

(a) The ultimate user’s physical and mental condition is stable
and is following a predictable course.
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(b) The amount of the medication prescribed is at a maintenance
level and does not require a deily assessment.

(¢} A written plan of care by a physician ot registered nurse has
been establizhed that:

(1) Addresses possession and assistance in the administration
of the medication; and

(2) Includes & plan, which has been prepared under the
supervision of a registered nurse or licensed pharmacist, for
emergency interveation if an adverse condition results.

(d) The prescribed medication is not administered by injection
or infravenously.

(¢) The employee has successfully completed training and
cxamination appreved by the Health Division regarding the
authorized manner of assistance,

7. The Board shall adopt separate reguiations governing the
licensing and operation of residential facilities for groups which
provide assisted living services. The regulations must prohibit a
residential facility for groups from claiming that it provides
“assisted living services” unloess;

(@) Before authorizing a person to move into the facility, the
facility makes a full written disclosure to the person regarding what
services of personalized care will be available to the person and the
amonnt that will be charged for those services throughout the
resident’s stay at the facility.

(bﬁ The residents of the facility reside in their own living units
which:

(1) Contain toilet facilitics and a sleeping area or bedroom;
and

(2) Are shared with another occupant only upon consent of
both occupants.

(lc) The facility provides personalized care to the residents of the
facility and the general approach to operating the facility
incorporates these core principles:

(1) The facility is designed to create a residential
envirenment that actively supports and promotes each resident’s
quality of life and right to privacy;

(2) The facility is commitied to offering high-quality
supportive services that are developed by the facility in
cogg.sboration with the resident to meet the resident’s individual
needs;

(3) The facilify provides a variety of creative and innovative
services that emphasize the particular needs of each individual
resident and his personal choico of lifestyle;

(4) The operation of the facility and its interaction with its
residents supports, to the maxirmpm extent possible, each resident’s
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need for auwtonomy and the right fo make decisions regarding his
own life;

(5) The operation of the facility is designed to foster a social
climate that aflows the resident to develop and maintain personal
relationghips with fellow residents and with persons in the general
community;

(6) The facility is designed to minimize and is operated in a
manner which minimizes the need for its residents to move out of
the facility as their respective physical and mental conditions change
over time; and

(7) The facility is operated in such a manner as to foster a
culture that provides a high-quality environment for the residents,
their families, the staff, any volunteers and the community at large.

8 The Board shali, if it determines necessary, adopt
tegulations and requirements to ensure that each residential facility
for groups and its staff are prepared to respond to an emergency,
including, without limitation:

{a) The adoption of plans to respond to a natural disaster and
other types of emergency situations, including, without limitation,
an emergency involving fire;

(b) The adoption of plans to provide for the evacuation of a
residential facility for groups in an emergency, including, without
limitation, plans t0 ensure that nomambulatory paticnts may be
evacuated;

(c) Educating the residents of residential facilities for groups
concerning the plans adopted pursuant to paragraphs (a) and (b); and

(d) Posting the plans or & summary of the plans adopted
pursuant to paragraphs (a) and (b) in a conspicuous place in each
residential facility for groups.

9. The regulations governing the licensing and pperation of
Jucilities for transitional living for released offenders must provide
Jar the licensure of at least three different types of facilities,
including, without limitation:

{w) Fuacliities that only provide a housing and BHving
environmenty

(b) Facilities that provide or arrange for the provision of
supportive services for residents of the facillly to assist the
residenis with reintegration into the communily, in addition to
providing a housing and living environment; and

{c) Facilifies that provide or arrange for the provision of
alcohol and drug abuse programs, in addifion to providing a
housing and living environmeni and providing or arranging for
the provision of other supportive services,

Sec. 8, NRS 449,050 is hereby amended to read as follows:

445050 1. Except as otherwise provided in subsection 2,
each application for a license must be accompanied by such fee as
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may be determined by regulation of the Board. The Board may, by
regulation, allow or require payment of & fee for a license in
installments and may fix the amount of each payment and the date
that the payment is due,

2. A facility for the carc of adults during the day is exempt
from the fees imposed by the Board pursuant to this section.

3. The fee imposed by the Board for a fucility for transitional
living for released offenders must be based on the type of facility
that is being licensed and must be calculated to produce the
revenue estimated to cover the costs related to the Heense, but in
no case may a fee for a license exceed the actual cost to the Health
Division of issuing or renewing the license,

4. If an application for « license for a facility for transitional
Hiving for released offenders is denled, any amount of the fee paid
pursuant to this sectlon that exceeds the expenses and costs
incurred by the Health Division must be refunded to the applican:.

Sec. 9. NRS 40,770 is hereby amended to read as follows:

40770 1. Except as otherwise provided in subsection {57} 6,
in any sale, lease or rental of real property, the fact that the property
is or has been:

(a) The site of a homicide, suicide or death by any other cause,
except a death that results from a condition of the property;

(b) The site of any crime punishable as a felony other than a
crime that involves the mannfacturing of any material, compound,
mixfure or preparation  which contains any quentity of
methamphetamine; or

(c) Occupied by a person exposed to the human
immunodeficiency virus or suffering from acquired immune
deficiency syndrome or any other disease that is not known fo be
transmitted through occupancy of the property,
i3 not material to the transaction,

2. In any sale, Hesses} lease or rental of real property, the fact
that a sex offender, as defined in NRS 179D.400, resides or is
expected to reside in the community iz not material to the
transaction, and the seller, lessor or landlord or any agent of the
seller, lessor or landlord does not have a duty to disclose such a fact
to a buyer, lessee or tenant or any agent of a buyer, lessee or tenant,

3. In any sale, legse or rental of real property, the fact that a
Jucility for transitiongl lLving for released offenders that is
licensed pursuant to chapter 449 of NRS Is located near the
property belng sold, leased or vented is not material to the
{ransaction.

4. A seller, lessor or landlord or any agent of the seller, lessor
or landlord is not liable to the buyer, lessee or tenant in any action at
law or in equity because of the failure to disclose any fact described
in subsection 1, fer} 2 or 3 that is not material fo the transaction or
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of which the seller, lessor or landlord or agent of the seller, lessor or
landlord had no actnal knowledge.

{431 5. Except as otherwise provided in an agreement between a
buyer, lessee or tenant and his agent, an agent of the buyer, lessee or
tenant i not liable to the buyer, lessec or tenant in any action at law
or in equity because of the failure to disclose any fact described in
subsection 1, fer} 2 or 3 that is not material io the {ransaction or of
which the agent of the buyer, lessee or temant had no actual
lmowledge.

151 6. For purposes of this section, the fact that the property is
or has been the site of 8 crime that involves the manufacturing of
any material, compound, mixture or preparation which contains any
quantity of methamphetamine is not material to the transaction ift

(a) All materials and substances involving methamphetamine
have been removed from or remediated on the property by an entity
certified or licensed to do so; or

(b} The property has been deemed safe for habitation by n
governmental entity.

7. As used in this sectlon, “facility for transitional lving for
released offenders” has the meaning ascribed to it In section 2 of
this act.

Sec, 10, NRS 176A 850 is hereby amended to read as follows:

176A.850 1. A person who!

(a) Has fulfilled the conditions of his probation for the entive
period thereof:

(b) Is recommended for earlior discharge by the Division; or

(c} Has demonstrated his fitness for honorable discharge but
because of cconomic hardship, verified by a parole and probation
officer, has been unable to make restitution as ordered by the court,
=+ may be granted an honorable discharge from probation by order
of the court,

2. Any amount of restitution remaining unpaid constitutes a
civil ligbility arising upon the date of discharge,

3. Except as ctherwise provided in subsection 4, a person who
has been honorably discharged from probation:

(a) Is free from the terms and conditions of his probation.

(b) Is immediately restored to the following civil rights:

(1) The right to vote; and
(2) The right to serve as a juror in a civil action,

{c) Four years after the date of his honorable discharge from
probation, is restored to the right to hold office.

{d) Six years after the date of his honorable discharge from
probation, is restored to the right to serve as a juror in a criminal
getion,

(e) If he meets the requirements of NRS 179,245, may apply to
the court for the sealing of records relating to his conviction.
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(f) Must be informed of the provisions of this section and NRS
179,245 in his probation papers,

{g) Is exempt from the requirements of chapter 179C of NRS,
but is not exempt from the requirements of chapter 1791) of NRS.

(k) Shall disclose the conviction to a gaming establishment and
to the State and its agencies, departments, boards, commisgions and
political subdivisions, if required in an application for employment,
license or other permit. As used in this paragraph, “establishment”
has the meaning asctibed to it in NRS 463.0148,

{i) Except as otherwise provided in paragraph (h), need not
disclose the conviction to an employer or prospective employer.

4, Except as otherwise provided in this subsection, the civil
rights set forth in subsection 3 are not restored to a person honorably
discharged from probation if the person has previcusly been
convicted in this State:

(a) Of a category A felony.

(b) OF an offense that would constitute a category A felony if
committed as of the date of his honotable discharge from probation.

(c) Of a category B felony involving the use of force ot violence
that resulted in substantial bodily harm to the victim,

(d) Of an offense involving the use of force or viclence that
resulted in substantial bodily harm to the victim and that would
constifute a categery B felony if committed as of the date of his
honorsble discharge from probation,

{(e) Two or more times of a felany, unless a felony for which the
person has been convicted arose out of the same act, transaction ar
occurrence as another felony, in which case the convictions for
those felonies shail be deemed to constitute a single conviction for
the purposes of this paragraph.

“ A person described in this subsection may petition fike-seuriia

i i a court of competent jurisdiction
for an order granting the restoration of his civil rights as set forth in
gsubsection 3.

5. The prior conviction of a person who has been honorably
discharged from probation may be used for purposes of
impeachment. In any subsequent prosecution of the person, the prior
conviction may be pleaded and proved if otherwise admissible,

6. Except for & person subject to the limitations set forth in
subsection 4, upon his honorable discharge from probation, the
person 50 discharged must be given an official document which
provides;

(a) That he has received an honorable discharge from probation;

(b% That he has been restored to his civil rights to vote and to
serve as a juror in a civil action as of the date of his honorable
discharge from probation;
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(v) The date on which his civil right to hold office will be
restored to him pursuant to paragraph (¢) of subsection 3; and

() The date on which his civil right to serve as a jurer in a
criminal action will be restored to him pursuant to paragraph (d) of
subsection 3.

7. Subject to the limitations set forth in subsection 4, a person
who has been honorably discharged from probation in this State or
clsewhere and whose official documentation of his honorable
discharge from probation is lost, damaged or destroyed may file a
written request with a court of competent jurisdiction to restore his
civil rights pursuant to this section. Upon verification that the person
has been honorably discharged from probation and is eligible to be
restored to the civil rights set forth in subsection 3, the court shall
issue an order restoring the person to the civil rights set forth in
subsection 3. A person must not be required to pay a fec to receive
such an order.

8. A person who has been honorably discharged from
probation in this State or elsewhere may present;

(a) Official documentation of his honorable discharge from
probation, if'it contains the provisions set forth in subsection 6; or

(b) A court order restoring his ¢ivil rights,
~ a8 proof that he has been restored to the civil rights set forth in
subsection 3.

Sec. 11, NRS 175.245 ig hereby amended to read as follows:

179.245 1. Except as otherwise provided in subsection 5 and
NRS 176A,265, 179,259 and 453,3365, a person may petition the
court in which he was convicted for the sealing of all records
relating to a conviction of:

(a) A category A or B felony after 15 years from the date of his
release from actual custody or discharge from parole or probation,
whichever occurs later;

(b) A category C or D felony afier 12 years from the date of his
refease from actual custody or discharge from parole or probation,
whichever ocours later;

(c) A category E felony after 191 7 years from the date of his
release from actual custody or discharge from parole or probation,
whichever ocours later;

(d)} Any gross misdemeanor after 7 years from the date of his
release from actual custody or discharge from probation, whichever
occurs later;

(e) A violation of NRS 484,379 other than a felony, or a battery
which constitutes domestic violence pursuant to NRS 33.018 other
than a felony, after 7 years from the date of his release from actual
custody or ftom the date when he is no longer under a suspended
sentence, whichever ocours later, or
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() Any other misdemeanor after {3] 2 years from the date of his
relcase from actual custody or from the date when he is no Ionger
under a suspended sentence, whichever ocours later,

2. A petition filed pursuant to subsection 1 must;

(8) Be accompanied by cument, verified records of the
petitioner’s criminal history received from:

(1) The Central Repository for Nevada Records of Criminal
History; and

(2) The local law enforcement agency of the city or county in
which the conviction was entered;

(b) Include a list of any other public or private agency,
company, official or other custodian of records that is reasonably
known to the petitioner to have possession of records of the
conviction and to whom the order to seal records, if issued, will be
directed; and

(¢) Include information that, to the best knowledge and belief of
ﬂé:,l ggtitioncr, accurately and completely identifies the records io be
s .

3. Upon receiving a petition pursuant to this section, the court
shall notify the law enforcement agency that arrested the petifioner
for the crime and:

{a) If the person was convicted in a district court or justice’s
court, the prosecuting atiorney for the county; or

(b) If the person was comvicted in & municipal court, the
prosecuting attorney for the city.
= The prosecuting attorney and any person having relevant
evidence may testify and present evidence at the hearing on the
petition,

4. If, after the hearing, the court finds that, in the period
prescribed in subsection 1, the petitioner has not been charged with
any offense for which the charges are pending or convicted of any
offense, except for minor moving or standing traffic violations, the
court may order szaled all records of the conviction which are in the
custody of the court, of another court in the State of Nevada or of a
public or private agency, company or official in the State of Nevada,
and may also order all such criminal identification records of the
petitioner returned {o the file of the court where the proceeding was
commeénced from, inchuding, but not limited to, the Federal Burean
of Investigation, the California Bureau of Identification and
Information, sheriffs’ offices and all other law enforcement agencies
reasonably known by either the petitioner or the court to have
possession of such records.

5. A person may not petition the court to seal records relating
to a conviction of a crime against a child or a sexual offense,

6. TIf the court grants a petition for the sealing of records
pursuant to this section, upon the request of the person whose

RO
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records are sealed, the court may order sealed all records of the civil
proceeding in which the records were sealed.

7. Asused in this section:

(8) “Crime against a child” has the meaning ascribed fo it in
NES 179D.210.

(b) “Sexual offense” means:

(1) Murder of the first degree committed in the perpetration
ot attempted perpetation of sexual assault or of sexual abuse or
sexual molestation of a child less than 14 years of age pursusnt to
paragraph (b} of subsection 1 of NRS 200.030.

(2) Sexual assault pursuant to NRS 200.366.

(3) Statutory sexual seduction pursuant to NRS 200.368, if
purishable as a felony,

(4) Battery with intent to commit scxual assault pursuant to
NRS 200.400.

(5) An offense involving the administration of a drug to
another person with the intent to enable or assist the commission of
a felony pursuant to NRS 200,405, if the felony is an offense listed
in this paragraph,

{6) An offense involving the administration of a conirolled
substance to ancther person with the intent to enable or assist the
commission of a erime of viclence pursuant to NRS 200,408, if the
crime of violence is an offense listed in this paragraph,

(7) Abuse of a child pursuant to NRS 200,508, if the abuse
involved sexual abuse or sexual exploitation.

(8) An offense involving pomography and a miner pursuant
to NRS 200,710 to 200.730, inclusive,

(%) Incest pursuant to NRS 201.180.

(10) Solicitation of a minor to engage in acts constituting the
infamous crime agaibst nature pursuant to NRS 201,195,

{11) Open or gross lewdness pursuant to NRS 201,210, if
punishable as a felony.

(12} Indecent or obscene exposure pursuant to NRS 201.220,
if punishable as a felony.

(13} Lewdness with a child pursuant to NRS 201,230,

(14) Sexual penetration of & dead human boedy pursaant to
NRS 201.450,

(13) Luring a child or mentally ill person pursuant to NRS
201.560, if punishable as a felony.,

(16) An etterpt to commit an offense listed in subparagraphs
(1) to (15), inclusive,

Sec. 12, NRS 209,511 is herelry amended to read as follows:

209.511 1. When an offender is released from prison by
expiration of his term of semtence, by pardon or by parole, the
Director:
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(8) May furnish him with a sum of money not to exceed $100,
the amount to be based upon the offender's economic need as
determined by the Director;

(b) Shall give him notice of the provisions of chapter 179C of
NRS and NRS 202,36();

(¢) Shali require him to sign an acknowledgment of the notice
required in paragraph (b);

{d) Shall give him notice of the provisions of NRS 179,245 and
the provisions of NRS 213.090, 213,155 or 213.157, as applicable;

(¢) May provide him with clothing suitsble for reentering
society; .

(f) May provide him with the cost of transportation to his place
of residence anywhere within the continental United States, or to the
place of his conviction; fead}

(8) May, but is not required to, release him fo a facility for
transitional living for released offenders that is licensed pursnant
to chapter 449 of NRS; and

(k} Shall require him to submit to at least one test for exposure
to the human immunodeficiency virus,

2, The costs authorized in paragraphs (a), (e), (D and {4 (R}
of subsection 1 must be paid out of the appropriate account within
the State General Fund for the use of the Department as other claims
against the State are paid to the extent that the costs have not been
paid in accordance with subsection 5 of NRS 209.221 and
NRS 209.246,

3. As used in this section, “facility for transitional biving for
r’fﬁ:ased affenders” has the meaning ascribed to it in section 2 of
this act,

Sec, 13, NRS 213,155 is hereby amended to read as follows:

213,155 1, Except as otherwise provided in subsection 2, a
person who receives an honorable discharge from parole pursuant to
NRS 213.154;

{a) Is immediately restored to the following civil rights:

%1) The right to vate; and
2) The right to serve as a juror in a civil action,

(b) Four years afier the date of his honorable discharge from
parole, is restored to the right to hold office,

{c) Six years after the date of his honorable discharge from
parole, is restored to the right to serve as a juror in a criminal action,

2. Except as otherwise provided in this subsection, the civil
rights set forth in subsection | are not restored fo a petson who has
received an honorable discharge from parole if the person has
previously been convicted in this State;

(a) Ofa category A felony,

{(b) Of an offense that would constitute a category A felony if
committed as of the date of his honorable discharge from parole,
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(¢) Of & category B felony involving the use of force or violence
that resulted in substantial bodily harm fo the victim,

(d) Of an offense involving the use of force or viclence that
resulted in substantial bodily harm to the victim and that wonld
copstitute a category B felony if committed as of the date of his
honorable discharge from parole.

(¢) Two or more times of 2 felony, unless a felony for which the
person has been convicted arose out of the same act, transaction or
ocourrence as another felony, in which case the convictions for
those felonies shall be deemed to constitute a single conviction for
the purposes of this paragraph,
= A person described in this subsection may petition fthe-cowst-in

5 : i a court of competent jurisdiction
for an order granting the restoration of his civil rights as set forth in
subsection 1.

3. Except for a person subject to the limitations sct forth in
subsection 2, upon his honorable dischatge from parcle, a person so
discharged must be given an official document which provides:

(#) That he has received an honorable discharge from parole;

(b) That he has been restored to his civil rights to vote and to
serve as a juror in a civil action as of the date of his honorable
discharge from parole;

(¢) The date on which his civil right to hold office will be
restored to him pursuant to paragraph (b) of subsection 1; and

(d) The date on which his civil right to serve as a juror in a
criminal action will be restored to him pursuant to paragraph (¢} of
subsection 1,

4. Subject to the limitations set forth in subsection 2, a person
who has been honorably discharged from parole in this State or
elsewhere and whose official documentation of his honorable
discharge from parole iz losf, damaged or destroyed may file a
writfen request with a court of competent jurisdiction to restore hiz
civil rights pursuant to this section. Upon verification that the person
has been honerably discharged from parole and is eligible to be
restored to the civil rights set forth in subsection 1, the court shall
issue an order restoring the person fo the civil rights set forth in
subsection 1. A person must not be required to pay a fee to receive
such an order,

5. A person who has besn honorably discharged from parole in
this State or elsewhere may present;

(a) Official documentation of his honorable discharge from
parole, if it contains the provisions set forth in subsection 3; or

(b) A court order restoring his civil rights,
= a5 proof that he has been restored to the civil rights set forth in
subsection 1.
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6. The Board may adopt regulations necessary or convenient
for the purposes of this section,

Sec. 14, NRS 213,157 is hereby amended to read as follows:

213,157 1. Except as otherwise provided in subsection 2, a
person convicted of a felony in the State of Nevada who has served
his sentence and has been released from prison:

(=) Is immediately restorad to the following civil rights:

(1) The right to vote; and
(2) The right to serve as a juror in a civil action,

(b) Four years after the date of his release from prison, is
restored fo the right to hold office.

(¢) Six years after the date of his release from prison, is restored
to the right to serve as a jurot in a crimina] action.

2. Except as otherwise provided in this subsection, the civil
rights set forth in subscction | are not restored to a person who has
been rcleased from prison if the person has previously been
convicted in this State:

(s} Of a category A felony,

(b) Of an offense that would constitute a category A felony if
commiited as of the date of his release from prison.

{c) Of a category B felony involving the use of foree or violence
that resulted in substantial bodily harm to the vietim.

{d} Of an offense involving the use of force or violence that
resulted in substantial bodily harm to the victim and that would
constiite a category B felony if committed as of the date of his
trelease from prison.

(e} Two or more times of a felony, unless a felony for which the
person has been convicted arose out of the same act, transaction or
occurrence as another felony, in which case the convictions for
those felonies shall be deemed to constitute a single conviction for
the purposes of this paragraph,
= A person described in this subsection may petition {he-soutin

; ' a court of competent furisdiction
for an order granting the restoration of his civil rights as set forth in
subsection 1.

3. Except for a person subject to the limitations set forth in
subsection 2, upon his release from prison, a persom so teleased
must be given an official document which provides:

(a) That he has been released from prisomn,

(b) That he has been restored to his civil rights to vote and to
serve as a juror in a civil action as of the date of his release from
prison;

{c) The date on which his civil right to hold office will be
restored to him pursuant to paragraph (b) of subsection 1; and
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(d) The date on which his civil right to serve as a juror in a
criminal action will be restored to him pursuant to paragraph (c) of
subsection [,

4. Bubject to the limitations set forth in subsection 2, a person
who has been released from prison in this State or clsewhere and
whose official documentation of his release from prison is lost,
damaged or destroyed may file & written request with a court of
competent jurisdiction to restore his civil rights pursuant to this
section, Upon venfication that the person has been released from
prison and is eligible to be rf:stcnredp to the civil rights set forth in
subsection 1, the court shall issue an order restoring the person to
the civil rights set forth in subsection 1. A person must not be
required to pay & fee to receive such an order,

5. A person who has been released from prison in this State or
elsewhers may present;

(a) Official documentation of his release from prison, if it
contains the provisions set forth in subsection 3; or

(b) A court order restoring his civil rights,
= as proof that he has been restored fo the civil rights set forth in
subscction 1.

Sec. 15, Notwithstanding the provisions of sections 1 o 9,
inclusive, and 12 of this act, a person 1= not required o possess a
license issued by the State Board of Health to operate o maintain 3
facility for transitional living for relcased offenders in this State
before Januvary 1, 2006, unless the Board establishes, by regulation,
an earlier date for compliance with the amendatory provisions of
sections 1 to 9, inclusive, and 12 of this act,

See. 16, 1. Notwithstanding any other provision of law,
except as otherwise provided in subsection 2, a person who was
dishonorably discharged from probation or parole before the
effective date of this section, until July 1, 2008, may applty to the
Division of Parole and Probation of the Department of Public
Safety, in accordance with the regulations adopted by the Division
pursuant to the provisions of this section, fo request that his
dishonorable discharge from probation or parole be changed to an
honorable discharge E’om probation or patale.

2. A person who was dishonorably discharged from probation.
or parole may nat apply to change his discharge to an honorable
discharge putsuant to this section if his dishonorable discharge was
based, in whole or in part, upon:

() The fact that he commitied a new crime, other than a
violation of a traffic law for which he was issued a citation, during
the period of his probation or parale;

} The fact that his whereabouts were unknown at the time of
his discharge from probation or parole; or
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(¢} Any incident involving his commission of a violent act or an
act ﬂllat threatened public safety during the period of his probation or
parole,

3. The Division shall adopt regulations establishing guidelines
and procedures to be used to carry out the provisions of this section,
The regulations must include, without limitation, provisions
requiring that to be granted a change of discharge pursuant to this
section, if an applicant failed to make full restitution as ordered by
the cowrt or failed to pay the fees to defray the cost of his
supervision as required pursuant to NRS 213.1076, the applicant
must have made or must be making an effort in good faith and
satisfactory progress towards paying the restitution ordered or fees
owed, as determined by the Division.

4. A person whose application for a change of discharge is
granted by the Division and whese discharge from probation or
parcle is changed to an bonorable discharge from probation or
parole pursuant to this section:

() Shall be deemed to have been issued an honorable discharge
from probation or parole effective as of the date of his original
dishonorable discharge from probation or parole;

(b) Is subject to, and must be restored to his civil rights in
accordance with, the provisions of NRS 176A.850 or 213.155, as
amended by this act; and

{¢) Must be given an official document which:

(1) Provides that he has reccived an honorable discharge
from probation or parcle; and

(2) States, as applicable, the dates on which his civil rights to
vote, to serve as a juror in a civil action, to hold office and to serve
as a juror in a crimingl action will be restored to him.,

5. The Division shall, on or before January 1, 2009, submit a
written report to the Director of the Legislative Counsel Bureau that
inclides, without limitation, the following information:

{(a) The number of persons who applied for a change of
discharge pursuant to this section;

(b) The number of applications that were granted or denied and
the general reasons for denial of the applications;

¢) The estimated amount of restitution and fees for supervision
paid as he result of the enactment of this section;

(d) Any recommendstions and conclusions concerning the
desirability of extending the application of the provisions of this
section; and

{e} Any other information deemed appropriate by the Division,

Sec. 17. 1. This section and sections 10, 11 and 13 to 16,
inclusive, of this act become effective upon passage and approval.
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2. Sections 1 to 9, inclusive, and 12 of this act become
effective upon passage and approval for the purpose of adopting
regulations and on October 1, 2005, for all other purposes.

H e I8
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NAC:; CHAPTER 213 - PARDONS, PAROLES AND PROBATION; REMISSIONS OF ... Page | of 2 |I

CHANGE OF ISHONORABLE DISCHARGE 'TO HONORABLE DISCHARGE

NAC 213.720 Definitions. (§ 16 of ch. 476, Stats. 2005) As used in NAC 213.720 to 213.790,
inclusive, unless the context otherwise requires, the words and terms defined in NAC 213.730
213.740 and 213.750 have the meanings mscribed to them in those sections.

(Added to NAC by Div. of Parole & Probation by R212-05, eff, 5-4-2006)

NAC 213.73¢ “Applicant” defined. (§ 16 of ch. 476, Stats, 2005) “Applicant” means a person
who submits an application to the Division to change his or her dishonorable discharge from
probation or parole to an honorable discharge from probation or parole in accordance with the
provisions of section 16 of chapter 476, Statutes of Nevada 2005. :

(Added to NAC by Div. of Parole & Probation by R212-05, eff. 5-4-2006)

NAC 213,740 “Chief” defined. (§ 16 of ch. 476, Stats. 2005) “Chief” means the Chief Parole
and Probation Officer.
(Added to NAC by Div, of Parole & Probation by R212-05, eff. 5-4-2006)

NAC 213,750 “Division” defined. (§ 16 of ch, 476, Stats. 2005) “Division” means the
Division of Parole and Probation of the Department of Public Safety.
(Added to NAC by Div, of Parole & Probation by R212-05, eff. 5-4-2006)

NAC 213.760 Submission of application and supporting documentation and information;
action upon receipt. (§ 16 of ch, 476, Stats, 2005)

1. To request that his or her dishonorable discharge from probation or parole be changed to an
honorable discharge from probation or parole, an applicant must submit to the office of the Chief:

{a) A complcted application, in the form prescribed by the Division;

{b) Documentation of his or her current income; and

(¢} Any other information requested by the Division.

2, Upon receipt of an application and the supporting documentation and information from an
applicant, the Chief shall obtain from the Division the discharge summary pertaining to the applicant
and a summary of restitution and fees for supervision paid by the applicant, If necessary, the Chief
may request from the Division an andit of the payments made by the applicant,

(Added to NAC by Div. of Parole & Probation by R212-05, eff, 5-4-2006)

NAC 213.770 Action upon determination of eligibility of applicant; monthly payments by
applicant. (§ 16 of ch. 476, Stats. 2005)

1. If the Division determines that an applicant is not eligible to change his or her dishonorable
discharge to an honorable discharge, the Chief shali:

(a) Notify the applicant, in writing, that the application has been denied and state the reasons for
the denial; and

(b) Retain copies of the application, the discharge summary, the summary of restitution and fees
paid by the applicant, the written notification provided to the applicant pursuant to paragraph (a) and
any other supporting documentation or information received from the applicant or considered by the
Division,

2. If the Division determines that an applicant is eligible to change his or her dishonorable
discharge to an honorable discharge, the Chief shall establish a schedule of payments for the applicant
to make over the period for repayment established pursuant to subsection 4, Except as otherwise
provided in subsection 3, an applicant must be required to pay a minimum monthly payment in an
amount that is equal fo four times the hourly wage earned by the applicant,

3. If the Division determines that the applicant has demonstrated an economic hardship, the
applicant must be required to pay & minimum monthly payment in the amount of $20.

4. The period for repayment for an applicant must be;

(a) One year; or

(b) A period equal to one-half of the time that the applicant was under the supervision of the
Division,

w whichever is longer,

http:/fwww . leg.state nv.us/NAC/NAC-213 . htmt 7/15/2014
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NAC: CHAPTER 213 - PARDONS, PAROLES AND PROBATION; REMISSIONS OF ... Page2 of 2

{Added to NAC by Div. of Parole & Probation by R212-05, eff. 5-4-2006)

NAC 213.780 Grant or denial of application. (§ 16 of ch, 476, Stats. 2005)

1. If, at the end of the period for repayment established by the Division pursuant to NAC
213.770, the Division determines that the applicant has made an effort in good faith and has made
satisfactory progress towards making the required payments, the Division will submit its
recommendation that the application should be granted to the court or the State Board of Parole
Commissioners, whichever 1s applicable. Upon notification from the court or the State Board of
Parole Commissioners that an application has been granted, the Division will:

(a) Notify the applicant, in writing, that the application has been granted;

(b} Forward to the applicant from the court or the State Board of Parole Commissioners,
whichever is applicable, the official document which:

(1) Provides that he or she has received an honorable discharge from probation or parole; and
(2) States, as applicable, the dates on which his or her civil rights to vote, to serve s a juror in
a civil action, fo hold office and to serve as a juror in a criminal action will be restored to him or her;

(¢) Forward a copy of the official document to the Central Repository for Nevada Records of |
Criminal History; and -

{(d) Retain a copy of the official document.

2. If, at the end of the period for repayment established by the Division pursuant to NAC
213.770, the Division determines that the applicant has not made an effort in good faith and has not
made satisfactory progress towards making the required payments, the Division will:

(2) Deny the application of the applicant; and

(b) Notify the applicant that the application has been denied.

{Added to NAC by Div, of Parcle & Probation by R212-05, eff. 5-4-2006)

NAC 213.790 Availability of information and forms. (§ 16 of ch, 476, Stats, 2005) The
Division will make available at its offices, on its website and by mail:

1. A written explanation of the provisions of section 16 of chapter 476, Statutes of Nevada 2005,
and NAC 213,720 to 213,790, inclusive; and

2. The form for an application,

(Added to NAC by Div, of Parole & Probation by R212-05, eff. 5-4-2006)

http:/fwww.leg.state.nv.us/NAC/NAC-213 html 7/15/2014
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38-08
Jim Gibbens 4> &:
Governor OFFICE OF THE CHIEF &

Jearld L. Hafen
Director

Barnard W. Curils
Chigf

1445 Old Hot Springs Rd.
Sulte 104
Carsen Gity, NV 83706

27094

Division of Parole and Probation

December &, 2008

Mr. Lorne Maikiewich, Director
Legislative Council Bureau

401 5. Carson Street

Carson City, NV 89701

Director Malkiewich;

Pursuant to Senate Bill 282, Section 16, subsection 5 of the 73" Session of the Nevada Legislature
(attached), the Division of Parole and Probation respectfully submits the following report on the response
to this change in the regulation,

A,

The number of persons who applied for a change of discharge pursuant to this section:

Sixteen individuals either applied or inquired about the process between June 17, 2005, when
the bill was enacted and July I, 2008.

The number of applications that were granted or denied and the general reasons for denial of
the applications:

Three applivations were granted and the Dishonorable Discharges were changed to Honorable
by the courts,

Six applications were denied. The reason for the denials were the Dishonorable Discharges
resulted from factors in addition to non-payment of Restitution and/or Supervision fees, which
were not addressed in the regulation change,

Six individuals inquired but did not complete the application,

One individual inquired but had already received an Honorable Discharge.

The estimated amount of restitution and fees for supervision paid as a resuit of the enactment
of this section:

$150.10 in Restitution and fees were collected and billing errors were con“ected as a result of
the enactment of this section.
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D, Any recommendations and conclusions concerning desirability of extending the application of
the provisions of this section:

The Division’s participation in the research and preparation of necessary court paperwork has
been sporadic and non-problematic. This regulation, with the possibility of receiving
additional restitution due to victims or fees due to the Division, should be continued.

E, Any other information deemed appropriate by the Division;

None.

If you have any questions or would like additional information, please contact me at (775) 684-2605,

Respectfully, .
7 [/

ernard W, Curtis, Chief
Department of Public Safety,
Division of Parole and Probation
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Senate Bill No. 282-Senator Washington

CHAPTER..,.......

AN ACT relating to convicted persons; prohibiting a person other
than a state or focal government or agency thereof from
operating or imaintaining a facility for transitiona] living for
teleased offenders without Jicensure by the State Board of
Health; providing that each alechol and drug abuse program
operated by such a facility must be certified by the Health
Division of the Department of Human Rescurees, providing

that such facilities are facilities for the dependent; revising

the definition of *halfway house for recovering alcohol and

drug abusers”; requiring the Board to adopt standards and
regulations goveming the licensure and operation of such
facilities; authorizing tho Board to impose fees for the

issuance and renewal of a license to operate such a facility,
providing that the fact that a facility for transitional tiving for
released offenders is located near real property which is the
subject of' a sale, lease or rental i5 not material to the

fransaction and is net required to be disclosed by the seller,
lessor or landlord; revising the provisions governing the

sealing of records of convictions pertaining to certain crimes;
making various changes conceming the restoration of civil
rights of certain parsons; allowing certain persons who have
been dishonorably discharged from probation ot parole to

apply, for & limited period, to the Division of Parole and
Probation of the Departiment of Public Safety fo request that
their dishonorable discharge be changed to an honorable
discharge; providing a penalty; and providing other matters
properly relating thereto,

THE FPEQFLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT A3 FOLLOWS:

Section 1, Chapter 449 of NRS is hereby amended by adding
thereto the provislons set forth aa sections 2 and 3 of this act.
Bec., 2. L “Fuciiity for transitional thving for relvased
affenders™ imepns o residence that provides hausing and o flving
environmien! for persoas who have beeu vefeased from prisont and
whe require assistance with relnfegration imto the community,
ether than sueh v residence that Iy operated or naintained by a
stte or local government oF au agencey thereaf. The temn does nef
include a halfway house for recovering alcohiol wnd drug abusers
or a facility for the treannent of wbuse of aleohiol or drigs.

2. As used in this sectlon, “person who has been relfeased
Jrom prison” means:

(&) A paralece,

—2—

(h) A persotu wha is partlcipating fr:

(1} 4 judicial program pursuandt (o NRS 209.4886 or

213.625; or

(2) A correctional program parsiant fo NRS 209.4588 or
213.632.

{c) A persor whe iy supervived by the Division of Purele and
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Probation of the Departinent of Pubfic Safely through residentiol
confinement parsuant to NRS 213,371 to 213,416, inclusive.

(d) A person whe has heen released from prison by expirarion

of lis ternt of xenteites,

Sec, 3, Each aivoliof and drug abuse program operated or
provided by a facility for trapsitionad fiving for relessed offenders
must be certified by the Health Diviston in accordanee with the
requdremenis sel forth tn chapter 438 of NRS and any reguiations
adopted prrsaeit Miereto. As uved in thiy section, “wicohol and
drag ahuse progrom " fas the meaning aseribed to it in

NRS 438.010,

Sec. 4. NRS 449.001 is hercby amended to read as follows:

44%.001 As used in this chapter, unless the context otherwise
requires, the words and terms defined in NRS 449.0015 to 449.019,
inclusive, and section 2 of this aet have the mennings ascribed to
them in those sections.

See, 5. NRS 449,0045 is hereby amended to read as follows:
449,0045 “Facillty for the dependent” includes a facility for the
treatment of abuse of aleohol or drugs, halfway house for recovering
alcohol and drug abusers, fucitity for transitional fiving for refeased
affenders, facility for the care of adults during the day or residential
facility for groups,

Sec. 6. NRS 449,008 is hereby amended to read as Tollows:

449,008 “Halfway house for recovering aleohot and drug

abusers” means a residence that provides housing and a living
environment for reconering aloohol and drug abusers and is
operated to facilitate their reintegration into the community, but
does not provide any treattient for aleohol or drug abuse, The ferm
daes not Inclade a fucility for transitional fivieg for released
affenders.

Sec, 7, NRS 445.037 is hereby amended to read as follows:

449,037 1. The Board shall adopt:

{a) Licensing standards for each olass of medica! facility or

facility for the dependent covered by NRS 449.001 to 449,240,
inclusive, ard sections 2 ared 3 of this act, and for programs of
hospice care.

{b) Regulations governing the licensing of such facilities and
programs,

{¢) Regulations governing the procedure and standards for

granting an extension of the time for whicl a natural person may

P

provide certain care in his home without being considered a
residential facility for groups pursuant to NRS 442,017, The
regulations must require that such grants are effactive only if made
in writing,

{d) Regulations establishing a procedure for the indemnification

by the Health Division, from the amount of any surety bond or other
obligation filed or deposited by a facility for refractive laser surgery
pursuant to NRE 449 068 or 449,069, of a patient of the facility who
has sustained any damages as a result of the banknuptey of or any
breach of contract by the facility,
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() Any other regulations as it deems necessary or convenient to
carry out the provisions of NRS 449.001 to 449,240, inclusive |[.]
amd xections 2 and 3 of this act,

2, The Board shall adopt separate regulations governing the
licensing and operation oft

(a) Facilities for the care of adults during the day; and

(b) Residential facilities for groups,

. which provide care to persons with Alzhelmer’s disease,

3. The Board shall adopt separate regulations for;

{a) The licensure of rural hospitals which take into consideration
the unique problems of operating such a facility in a rural area.
(b) The licensure of facilities for refiactive laser surgery which
take into consideration the unique factors of operating such a
facility, o

(¢} The licensure of mobile units which take into consideration
the unique factors of operating a facility that is not in a fixed
lecation.

4. The Board shal) require that the practices and policies of

each medical facility or facility for the dependent provide
adequately for the protection of the health, safety and physical,
maoral and mental weli-being of each person sccommodated in the
facility.

5. The Board shall establish minimum qualifications for
adrinistrators and employees of residential facilities for groups, In
establishing the qualifications, the Board shall consider the related
standards set by nationally recognized organizations which accredit
such facilities,

6. The Board shall adopt separate regulations regarding the
assistance which may be given pursuant to NRS 453,375 and
454.213 to an ultimate user of controlled substances or dangerous
drugs by employees of residential facilities for groups. The
regulations must require at least the following conditions before
such assistance may be given:

{8) The ultimate user’s physical and mental condition is stable
and is foliowing a predictable course.

—d -

(b) The amount of the medication ptescribed is at 2 maintenance
level and does not require a daily assessment,

{c) A written plan of care by a physician or registered nurse has
been established that:

{1} Addresses posseasion and assistance in the administration

of the medication; and

(2) Includes a plan, which has been prepared under the
supervision of a reglstered nurse or licensed pharmacist, for
emergency intervention if an adverse condition results.

{d) The preseribed medication is not administered by injection
or intravenously,

(e) The employee has successfully completed training and
examination approved by the Health Divigion regarding the
authorized manner of essistance.

7. The Board shall adopt separate regulations governing the
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Heensing and cperation of residential facilities for groups which
provide essisted [Iving services. The regulations must prehibit a
residential facility for groups from claiming that it provides
“asgisted living services” unless:

(a) Before authorizing a person to move into the facility, the
facility makes a full written disclosure to the person regarding what
services of personalized care will be available 1o the person and the
amount that will be charged for those services throughout the
resident’s stay at the facliity.

(k) The residents of the facility reside in their own living units
which:

(1) Contain tollet facilities and & sleeping area or bedroom,;

and

(2) Are shared with ancther cceupant only upon consent of

both oceupants,

(¢) The facility provides personalized care to the residents of the
facility and the general approach to operating the facility
incorporates these core principles:

(1) The facility is designed to create a residential

environment that actively supports and promotes each resident’s
quality of life and right to privacy; '

(2) The faeility is committed to offering high-quality

supportive services that are developed by the facility in
collaboration with the resident to meet the resident*s individual
needs;

{3) The facility provides a variety of creative and innovative
services that emphasize the particular needs of each individual
resident and his personal cholce of lifestyle;

(4) The operation of the facility and its interaction with its
residents suppotts, to the maximum extent possible, each resident’s
-5

need for autonomy and the right v make decisions regarding his
own life;

(5) The operation of the facility Is designed to foster a social
clitnate that allows the resident to develop and maintain personal
relationships with fellow residents and with persons in the general
community;

(6) The faollity is designed to minimize and is operated ina
manner which minimizes the need for its residents to move out of
the facility as their respective physical and mental conditions change
over time; and

(7) The facility is operated in such a manner as to foster a

culture that provides a high-quality environment for the residents,
their families, the staf¥, any volunteers and the community at large.
8. The Board shall, if it determines necessary, adopt

regulations and requirements to ensure that each residential facility
for groups and its staff are prepared to respond to an emergency,
including, withowt limitation:

(a) The adoption of plans to respond to & natural disaster end

other types of emergency situations, including, without limitation,
an emergency involving fire;
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{b) The adoption of plans 1o provide for the evacuation of a
residential facility for groups in an emergency, including, without
limitation, plans to ensure that nonambulatory patients may be
evacuated,;

{c) Educating the residents of residential facilities for groups
concerning the plans adopted pursuant fo paragraphs (2) end (b); and
(d) Posting the plans or a summary of the plans adopted

pursuant o paragraphs (g) and (b) in & conspicuous place in each
residential facility for groups.

9. The regulations governing the licensing and aperation of
facilities for fransitional living for released offenders muast pravide
Sor the licensure of at least three different tiypes of facititles,
including, withoat Gmitation:

{a} Facilities fut only provide o housing and living

enviromment;

() Fucilities that provide or arrange for the provision of
supportive services for residents of the fucitity ro assist the
residents with relmtegrarion inre the commmanity, in addition to
providing a housing aind living environment; wiel

{e) Fucilities that provide or ariange for the provision of

wlcolol and drug abuse programs, in additfon to providing a
hotslug and llving envivonmens and providing or arranging for
the provision af other supportive servlces.

Sec. 8. NRS 449.050 is hereby amended to read as follows:
449.050 1. Exoept as otherwise provided in subsection 2,

each application for a license must be accompanied by such fee as
-G

may be determined by regulation of the Board. The Board may, by
regulation, allow or require payment of a fee for a license in
installments and may fix the amount of each payment and the date
that the payment is due,

2. A facility for the care of adults during the day is exempt

from the fees imposed by the Board pursuant to this section.

3, The fee bupesed by the Boawrd for « facility for transitional
fiving for released offenders mast be bused on the tpe of facility
that is heing licensed and must be calculated to produce the
reverue estimuted fo cover the costs relfgted to flie license, hat in
ne ease mugy o fee for a license exceed the actual cost to the Health
Division of issuing or renewing the Hoense.

4. If an application for a license for g fucility for transitional
fving for released offenders Is denied, any muount of the fee poid
pursaant 1o this section tht exceeds the expenses and cosis
incurred by the Health Division muast be refunded to the applicaunt,
Sec. 9, NRS 40,770 is hereby amended to read as follows:

40.770 1. Except as otherwise provided in subsection {5,} 6,

in any sale, lease or rental of real property, the fact that the property
is or has been:

{&) The site of a homicids, suicide ar death by any other cause,
except a death that results from a condition of the property;

() The site of any crime punishable as a felony other than &

crime that involves the manufacturing of any material, compound,
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mixture or preparation which contains any quantity of
methamphstamine; or

(e) Occupied by a person exposed ta the human

immunodeficisncy virus or suffering from acquired immune
deficiency syndrome or any other disease that is not known to be
transmitted through occupancy of the property,

_ i3 not material to the fransaction,

2. In any sale, [lessor] lease o rental of real property, the fact

that a sex offender, as defined in NRS 179D.400, resides or is
expected to reside in the community is not material to the
transaction, and the sellsr, lessor or landlord or any agent of the
seller, lessor or landlord does not have a duty to disclose such a fact
to a buyer, legsee or tenant or any agent of & buyer, lessee or tenant.
3. In any safe, tease or rental of real property, the fact thut
Jucility for frapsitional [iving for refeased offenders that is
livensed pursuani to chapter 449 of NRS iv located near the
properly heing sold, leased ar rented is nof mnteriaf ro the
transnction.

4. A seller, lessor or landlord or any agent of the seller, lessor

or landlord is not lizble to the buyer, lessee or tenant in any action at
law or in equity because of the fatlure to disclose any fact described
in subsection 1, Jor] 2 or 3 that is not material to the transaction or
—~T—

of which the seller, lessor or landlord or agent of the seller, lessor or
lendlord had no sctual knowledge,

[4.] 5. Except as otherwise provided in an agreement between a
buyer, lessee or tenant and his agent, an agent of the buyer, lessee or
tenant is not Hable to the buyer, lessee or tenant in any ection at law
or in equity because of the failure to disclose any fact deseribed in
subsection | , [or] 2 or J that is not material to the transaction or of
which the agent of the buyer, lessee or tenant had no actual
knowledge.

[5.] 6 Por purposes of this section, the fact that the property is

or lias been the site of a crime that involves the manufacturing of
any materiel, compound, mixture or preparation which contains any
guantity of methamphetamine is not material to the transaction if:
(a) All materials and substances involving methamphetamine

have been removed from ot remediated on the property by an entity
certified or licensed to do so; or

(b) The property has been deemed safe for habitation by a
governmental entity.

7. As wsed i this section, “fuciflty for transitional tiving for
refeased gffenders” hs the meaning ascribed 1o it in section 2 of
this nef,

Sec. 10. NRS 176A.850 is hereby amended to read as follows:
176A.850 1. A person wha;

{(a) Has fulfilled the conditions of his probation for the entire

period thereof;

(b} I's recommended for earlier discharge by the Division; or

(c) Has demonstrated his fitness for honorable discharge but
because of economic hardship, verified by & parole and probation

APP0045



officer, has been unable to make restitution as ordered by the court,
_. may be granted an honorable discharge from probation by order
of the caurt,

2. Any amount of restinution remalning unpaid constitutes a

civil liability arising upon the date of discharge.

3. Except as otherwise provided in subsection 4, a person who

has been honorably discharged from probation:

(a) Is fres from the terms and conditions of his probation,

(b) Is immediately restored to the following civil rights:

(1) The right to vote; and

(2) The right to serve as a juror in a civil action,

(¢} Pour years after the date of his honotable discharge from
probation, is restored to the right to hold office,

{d) Six years after the date of his honorable discharge from
probation, is restored to the right to serve as a juror in a criminal
action.

(e) If he meets the requirements of NRS 179,245, may apply to

the court for the seating of records relating to his conviction,

J - .

{f) Must be informed of the provisions of this section and NRS
179.245 in his probation papers.

(g) 1s exempt from the requirements of chapter 179C of NRS,

but is not exempt from the requirements of chapter 179D of NRS,
(h) Shall disclose the conviction to a gaming establishment and

to the State and its agencies, departments, boards, commissions and
political subdivisions, if required in an application for employment,
Heense or other permit, As used in this paragraph, “establishment”
has the meaning ascribed to it in NRS 463.0148,

{1} Except as otherwise provided in paragraph (h), need not
disclose the conviction to an employer or prospective employer,

4, Except as otherwise provided in this subsection, the civ]l

tights set forth in subscction 3 are not restored to a person honorably
discharged from probetion if the person has previously been
convicted inthis State:

(a) Of a category A folony.

(b) Of an offense that wonld constitute a category A felony if
committed as of the date of his honorable discharge from probation.
(e) Of a category B felony invelving the use of force or violence
that resulted in substantial bodily harm to the vietim.

(d} Of an offense involving the use of force or violence that
resulted in substantial bodily harm to the victim and that would
congstitute a category B felony if commitied as of the date of his
honorsble discharge from probation,

(&) Two or more times of a felony, ynless a felony for which the
persen has been convicted arcse out of the same act, transaction or
occurrence as another felony, in which case the convictions for
those felonies shall be deemed to constitute a single conviction for
the purposes of this paragraph.

—.-A person described in this subsaction may petition |the court in
which the person was convicted| o eonet af competent jurisdiction
for an order granting the resioration of his eivil rights as set forth in
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subsection 3.

5. The prior conviction of & person who has been honorably
discharged from probation may be used for purposes of
impeachment. In any subsequent prosecution of the person, the prior
conviction may be pleaded and proved if otherwise admigsible,

6. Except for a person subject to the limitations set forth in
subsection 4, upon his honorable discharge from probation, the
person so discharged must be given an official document which
provides:

{a) That he has received an honorable discharge from probation;
(b} That he has been restored to his civil rights to vote and 1o
serva as a juror in a civil action es of the date of his honorable
discharge from probation;

—0_

(¢) The date on which his civil right to hold office will be

restored to him pursuant to paragraph (c) of subsection 3; and

(d) The date on which his civil right to serve as a juror in 2
ctiminal actlon will be restored to him pursvant to paragraph {d) of
subssetlon 3.

7. Subject ta the limitatlons set forth in subsection 4, a person
who has been honarably discharged from probation in this State or
elsewhere and whose official documentation of his honorable
discherge from probation is lost, damaged or destrayed may file a
written request with a court of cempetent jurisdiction to restore his
eivil rights pursuant to this section, Upon verification that the person
has been honorably discharged from probation and is eligible to be
restored to the civil rights set forth in subsection 3, the court shall
issue an order restoring the person to the civil rights set forth in
subsection 3. A person must not be required to pay a fee 1o receive
such an order.

8. A person who has been honorably discharged from

probaticn in this State or elsewhere may present:

() Official documentetion of his honorable discharge from
probation, if it contains the provisions set forth in subsection 6; or
{b) A court order restoring his civil rights,

. as proof that he has been restored to the civil rights set forth in
subsection 3.

Sec. 11. NRS 179.245 ig hereby amended to read ss follows:
179,245 1, Except as otherwise provided in subsection 5 and

NRS 176A.265, 179,259 and 4533365, a person may petition the
court in which he was convioted for the sealing of all records
relating to a conviction oft

(a) A category A or B folony after 15 years from the date of his
release from actval custody or discharge from parols or probation,
whichever occurs later;

(b) A category C or I felony after 12 years from the date of his
telease from actual custody or discharge from parole or probation,
whichever occurs later;

() A category E folony after [10] 7 years from the date of his
release from actual custody or discharge from parole or probation,
whichever occurs lafer,
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(d) Any gross misdemeanor after 7 years from the date of his
releass from actual custody or discharge from probation, whichever
occurs later;

(e) A violation of NRS 484.379 other than a felony, or & battery
which constitutes dorpestic violence pursuant fo NRS 33,018 other
than a felony, after 7 years from the date of his release from actual
custody or from the date when he js no longer under a suspended
sentence, whichever ocours later; or

-0 -

(f) Any other misdemeanct after {3] 2 years from the date of his
release from actual custody or from the date when he is no longer
under a suspended sentence, whichever ocours later.

2. A petition filed pursuant to subsection 1 must:

(a) Be accompanied by current, verified records of the

petiticner’s criminal history received from:

(1) The Central Repository for Nevada Records of Criminal
History; and

(2) The local law enforcement agency of the city or county in
which the conviction was entered;

{b) Include a list of any other public or private agency,

company, official or other custodian of records that is reasonably
known to the petitioner to have possession of records of the
conviction and to whom the otder to seal records, if issued, will be
directed; and

(c) Include information that, to the best knowledge and belief of
the petitioner, accurately and completely identifies the records to be
sealed,

3. Upon receiving a petition pursuant to this section, the court
shall notify the law enforcement agency that srested the petitioner
for the crime and:

() If the person was convicted in a district court or justice’s

court, the prosecuting attorney for the county; or

(b) If the person was convicted in a municipal court, the
prosecuting attorney for the city.

_, The proseouting attorney and any person having relevant
evidence may testify and present evidence at the hearing on the
petition.

4. If, after the hearing, the court finds that, in the period

prescribed in subsection 1, the petitioner has not been charged with
any offense for which the charges are pending or convicted of any
offense, except for minor moving or standing traffic violations, the
court may order sealed all records of the conviction which are in the
custody of the court, of another coutt in the State of Nevada orof a
public or private agency, company or official in the State of Nevada,
and may also order all such criminal identification records of the
petitioner returned to the file of the conrt where the procseding was
commenced from, inchuding, but not limited to, the Federal Bureau
of Investigation, the California Burean of Identification and
Information, sheriffs? offices and all other law enforcement agencies
reasonably known by either the petitioner or the court to have
possession of such records,
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5. A person may not petition the court to seal records relating

to a conviction of & crime against a child or a sexual offense.

6. If the court grants a petition for the sealimg of records
pursuant to this section, upon the request of the person whose
-1~

records are sealed, the court may order sealed all records of the civil
proceeding in which the records were sealed,

7. As used in this section:

{a) “Crime against a child” has the meaning ascribed to it in
NRS 179D.210,

(b} *Sexual offense™ means:

(1) Murder of the first degree committed in the perpetration

or aftempted perpetration of sexmal assault or of sexnal abuse or
sexual molestation of a child less than 14 years of age pursuant to
paragraph (&) of subsection 1 of NRS 200.030.

(2) Sexual assault pursuant to NRS 200.366.

(3) Statutory sexual seduction pursuant to MRS 200.368, if
punishable as a felony,

(4) Battery with intent to commit sexnal assault pursnant to

NRS 200.400.

(5) An aoffenge lnvolving the sdministration of & drug to

another persont with the intent to enable or assist the commission of
a felony pursuant to MRS 200.405, if tho felony is an offense listed
in this paragraph.

(6) An offense involving the administration of & controlled
substance to another person with the intent to enable or assist the
commission of & erime of violence pursuant to NRS 200.408, if the
crime of violence is an offense listed in this paragraph.

(7) Abuse of a ¢hild pursvant to NRS 200,508, if the abuse
involved sexual abuse or sexual exploitation,

{8) An offense involving pornography and a minor pursuant

tn NRS 200,710 o 200,730, inclusive,

{9} Incast pursuant to NRS 201.180.

{10) Solicitation of a minor to engage in acts constituting the
infamous crime against nature purspant to NRS 201,195,

{11) Open or gross lewdness pursueant to NRS 201.210, if
punishable as a felony.

(12) Indecent or obscene exposure pursuant to NRS 201,220,

if punishable as a felony,

{13) Lewdness with a child pursvant to NRS 201.230,

{14) Sexusal penetration of a dead human body pursuant to

NES 201.430.

(15) Laring a child or mentally ill person pursuant to NRS
201,560, if punishable as 4 felony.

(16) An attempt to commit an offense listed in subparagraphs

{1) to (15, inclusive,

Sec. 12. WRS 209.511 is hereby amended to read as follows:
209.511 1. When an offender is released from prison by
expiration of his term of sentence, by pardon or by parole, the
Director:

-12-
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(a) May furnish him with a sum of money not to exceed 3100,

the amount to be based upon the offender’s economic need as
determined by the Diractor;

(b) Shall give hirm notice of the provisians of chapter 179C of
NRS and NRS 202.360;

(¢) Shall require him to sign an acknowledgment of the notice
required in paragraph (b);

{d} 8hall give him notice of the provisions of NRS 179,245 and
the provisions of NRS 213.090, 213.155 or 213.157, as applicable;
(e} May provide him with clothing suitable for reentering

society;

(f) May provide him with the cost of transportation to his place

of residence anywhere within the continental United States, or to the
place of his conviction; [and|

(&) Muyp, but Is nof required to, refease hin 1o a facility for
fransitional Hving for released offenders that is leensed pursaant
fat clhapter 449 of NRS; and

(#r) Shall require him to submit to at least one test for exposure

to the human immunodeficlency virus.

2. The costs authorized in paragraphs (a), (), () and I(g}] (#)

of subsection | must be paid out of the appropriate account within
the State General Fund for the use of the Departinent as other claims
against the State are paid to the extent that the costs have not been
paid in accordance with subsection 5 of NRS 209,221 and

NRS 209,246, :

3, Ay ased in this sectlon, “fucility for transitional thing for
refeasved offenders” has the meaning uscribed to it in section 2 of
this got,

Sec. 13. NRS 213,155 is hereby amended to read as follows:
213,155 1. Except as otherwise provided in subsection 2, a

person who receives an honorable discharge froin parole pursuant to
NRS 213,154

(&) Is immediately restored to the following civil rights:

{1} The right to vote; and

(2) The right to serve as a juror in a cjvif action.

(b} Four yeats after the date of his honorable discharge fiom
parole, is restored to the right to hold office.

(=) Six years after the date of his honorable discharge from

parole, is restored to the right to serve as a juror in a criminal action,
2. Except as otherwise provided in this subsection, the civil

rights set forth in subsection 1 are not restored to a person who has
received an honorable discharge from parole if the person has
previously been convicted in this State:

(a} Of a category A felony.

{b) Of an offense that would constitute & category A felony if
committed as of the date of his honorable discharge from parole.
13-

{c) Of a category B felony involving the use of force or violence
that regulted in substantial bodily harm to the victim.

(d) Of an offense involving the use of force or violence that
resulted in substantial bodily harm to the victim and that would
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constitute a category B felony if committed as of the date of his
honorable discharge from parole.

(e) Two or more times of a felony, unless a felony for which the
person has been convicted arose out of the same aet, transaction or
oceurrence as another felony, in which case the convistions for
those felonies shall be deemed to constitute a single conviction for
the purposes of this paragraph,

- A persan described in this subsection may petition [the court in
which the person was convicled] « court of competent Jrrisdiction
for an order granting the restoration of his civil rights as set forth in
subsection 1.

3. Bxcept for a persan subject to the limitations set forth in
subsection 2, upon his honorable discharge from parole, a person so
discharged must be given an official decument which provides:

(a) That he has received an honorable discharge from parole;

{b) That he has been restored to kis civil rights to vote and 1o
serve as a juror in a civil action as of the date of his honorable
discharge from parole;

(c) The date on which his civil right to hold office will be

restored to him pursuant to paragraph (b) of subsecifon |; and

(d) The date on which his civil right 10 serve as a juror in a
criminal action will be restored to him pursuant to paragraph {¢) of
subsection 1.

4, Subject to the limitations set forth in subsection 2, a person
who has been honorably discharged from parole in this State or
elsewhere and whose official documentation of his honorable
discharge from parole is lost, damaged or destroyed may file a
written request with a court of competent jurisdiction to restore his
civil rights pursuant to this section, Upon verification that the person
has been honcrably discharged from parcle and is eligible to be
restored 1o the civil rights set forth in subsection 1, the court shali
fssue an order restoring the person ta the civil rights set forth in
subsection 1, A person must not be required to pay a fee to receive
such an order.

3. A person who has been honorably discharged from parcle in
this State or elsewhere may present:

(a) Official documentation of his honorable discharge from

parale, if it containg the provisions sef forth in subsection 3; or

{b} A court order restoring his civil rights,

_. as proof that he has been restored to the civil rights set forth in
subgection 1.

— 14w

6. The Board may adopt regulations necessary or convenient

for the purposes of this section,

See, 14, NRS 213.157 is hereby amended to read as follows:
213,157 1. Except as otherwise provided in subsection 2, a

person convicted of a felony in the State of Nevade who has served
his sentence and has been released from prison:

(a} Is immediately restored to the following civil rights:

(1) The right to vote; and

{2) The right to serve as a juror in a civil action.
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(b) Four years after the date of his release from prison, is

restored to the right to hold office.

(c) Six years after the date of his velease from prison, is restored
to the right to serve as a juror in & criminal action.

2, Except as otherwise provided in this subsection, the civil

rights set forth in subsection | are not restored to a person who hag
been released from prison if the person has previously been
convicted in this State:

(a) Of a category A felony.

(b) Of an offense that would constitute a category A felony if
committed as of the date of his release from prison,

{¢) Of a category B felony involving the use of force or violence
that resulted in substantial bodily harm to the victim.

(d) Of an offense involving the use of force or violence that
resulted in substantial bodily harm to the victim and that would
constitute a category B felony if committed as of the date of his
release from prison.

{e) Two ar more times of a felony, unless a felony for which the
person has been convicted arose out of the same act, transaction or
occurrehcs as another felony, in which case the convictions for
those felonies shall be deemed to constitute a single conviction for
the purposes of this paragraph.

. A person described in this subsection may petition {the cout in
which the person was convicted] « canrt of competent jurisdiction
for an order granting the restoration of his civil rights as set fotth in
subsection 1,

3. Except for a person subject to the limlitatlons set forth in
subsection 2, upon his release from prison, a person so released
must be given an official document which provides:

{a) That he has been releasad from prison;

{b) That he has been restored to his civil rights to vote and to
serve as a juror in a civil action as of the date of his release from
prison;

(¢} The date on which his civil right to hold office will be

restored to him pursuant to paragraph (b) of subsection 1; and
—15--

{d) The date on which his civil right to serve as a jurorina
criminal action will be restored to him pursuant to paragraph (c) of
subsection [,

4, Subject to the limitations set forth in subsection 2, a person
who has been released from prison in this State or elsewhere and
whose official documentation of his releage from prison is lost,
damaged cr destroyed may file a written request with a court of
competent jurisdiction to restore his civil rights pursuent to this
section, Upon verification that the person has been released from
prison and is eligible to be restored to the civil rights set forth in
subsection L, the court shall issue an order restoring the person to
the civil rights set fortl in subsection 1. A person must oot be
required to pay a fes to receive such an order,

5. A person who has been released from prison in this State or
elsewhers may present:
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(a) Official documentation of his release from prison, if it

contains the provisions set forth in subsection 3; or

(b) A court order testoring his civil rights,

_. 88 proof that he has been restored to the ¢ivil rights set forth in
sobsection 1.

See. 18, Notwithstanding the provisions of sections 1 to 9,
inclusive, and 12 of this act, a person is not required to possess a
license issucd by the State Board of Health to opetate or maintain a
facility for transitional living for released offenders in this State
before Jannary 1, 2006, uniess the Board establishes, by regulation,
an carlier date for compliance with the amendatory provisions of
sections 1 to 9, inclusive, and 12 of this act,

Sec. 16. L. Notwithstanding any other provision of law,

except as otherwise provided in subsection 2, a person who was
dishonorably discharged from probation or parole before the
effective date of this section, until Tuty 1, 2008, may apply to the
Division of Parole and Probation of the Depertment of Public
Safety, in accordance with the regulations adopted by the Division
pursuant to the provisions of this section, to request that his
dishonorable discharge from probation or patole be changed to an
honorable discharge fram probation or parole.

2. A person who was dishonorably discharged from probation

or parcle may not apply to change his discharge to an honorable
discharge pursvant to this section i his dishonorable discharge was
based, in whole or in part, vpon:

(a) The fact that he committed a new crime, other than a

violation of a traffic Iaw for whick he was issued a citation, during
the period of his probation or parole;

(b) The fact that his Whereabouts wers unknown at the time of

hig discharge from probation or parole; or

- 16~

(o) Any incident involving his commission of & violent act or an
act that threatened public safety during the period of his probation or
parole.

3. The Division shall 2dopt regulations establishing guidelines

and procedures to be used to carry out the provisions of this section,
The regulations must includs, without limitation, provisions
requiring that to be granted a change of discharge pursuant to this
section, if an applicant failed to make full restituiion as crdered by
the court or failed to pay the fees to defray the cost of his
supervision as required pursuant to NRS 213.1076, the applicant
must have made or must be making an effort in good faith and
satisfactory progress towards paying the restitution ordered or foes
owed, ag determined by the Division.

4. A person whose application for a change of discharge is
granted by the Division and whose discharge from probation or
parole i3 changed to an honorable discharge from probation or
parole pursuant to this section:

{a) Shall bo deemned to have been issued an honorable discherge
from probation or parole effective as of the date of his original
dishonorable discharge from probation or parole;
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(b) Is subject to, and must be restored to his civil rights in
aceordance with, the provisions ocf NRS 176A.850 or 213,155, as
amended by this act; and

{c) Must be given an official document which: ‘

(1) Provides that he has received an honorable discharge

from probation or parole; and

(2) States, os applicable, the dates on which his civil rights to
vote, to serve as a juror in a civil action, to hold office and to serve
as a juror io a criminal action will be restored to him.

5. The Division shall, on or before Janvary 1, 2009, submit a
written report to the Director of the Legislative Counssl Bureau that
includes, without limitation, the following information;

(a) The number of persons who applied for 4 change of

discharge pursuant to this section;

{(b) The number of applications that were granted or denied and
the general reasons for denisl of the applications;

(¢} The estimated amount of restitution and fees for supervision
paid as the result of the ensctment of this section;

(d) Any recommendations and conclusions conceming the
desirability of extending the application of the provisions of this
section; and

(&) Any other information deemed appropriate by the Division,
Sec. 17, L. This section and sectiong 10, 11 and 13 to 16,
inclusive, of this act become effective upon passage and approval,
—-17-

2. Sections 1 10 9, inclusive, and 12 of this act become

effective upon passage and approval for the purpose of adopting

regulations and an Qctober 1, 2005, for all other purposes.
AW e Ol
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Btian Sandoval James M. Wriglht

Cracrior * Pireetar
o - Natalf; "?Ci'ood
DIVISION OF PAROLE AND PROBATION

OFFICE OF THE CHIEF
1445 Old Hot Springs Road, Suite 104
Carson City, NV 89706
(775) 684-2653 (775) 684-2697

June 17, 2014

STACEY CONCEPRCION

GORDON AND SILVER, ATTORNEYS AT LAW
3960 HOWARD HUGHES PARKWAY

NINTH FLOOR

LAS VEGAS NV 89169

Re: Kenneth Coley, Change of Dishonorable Discharge to Honorable Discharge in
CC# C137946, C125907, C137870

Dear Ms, Concepcion:

The Division has received your request to change Kenneth Coley's dishonorable discharge to an honeorable
discharge pursuant to SB 282, codified as NAC 213.720 through NAC 213,790 inclusive. Based on the Nevada
Administrative Regulations, he does not qualify for consideration. An andit of the supervision file in C137946 and
C137870 confirms the following disqualifying factor:

He comumitted & new crime, othet than a violation of a traffic law for which you were issued a citation
during your period of probation or parcle,

His whereabouts were unknown at the time of your discharge from probation or parcle.

His committed an incident involving commission of a violent act or an act that threatened public safety
during your period of probation or paroie.

X _._He roceived a Dishonorable Discharges in both cases due to inpartto  failure to complete community
service and must petition the Court or Parole Board far reliet on this particular issue.

Mr. Coley also owes $450.00 in supervision fees and a $25.00 administrative assessment fee. Please contact the
undersigned at the abave reforenced phone number if you have any questions. He did receive an Honorable

Discharge in C125907,

Sincerely,

Chice Konoick o

Cherie Konvicka, Management Analyst If!
Nevada Parole and Probation
Department of Public Safety

Admipistrative Services ¢ Capital Police ® Criminal Justice Assislance » Ermergency Management ¢ Homeland Sequrity

Emergency Response Comnission #
Records and Technology

ainwvay Patrol ® Qffive of Fraliic S wala and Probation
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Colleen E. McCarty

From: Pacla M. Armeni

Sent; Thursday, July 17, 2014 9:57 AM
To: Stacey M, Concepcion

Subject: FW. Eric Mathews/Kenneth Coley
Attachments: SB232.pdf

From: Cherie Konvicka [maflto:ckonvicka@dps.state.nv.us]
Sent: Thursday, July 17, 2014 8:26 AM

To: Pacla M. Armeni

Subject: RE: Eric Mathews/Kenneth Coley

HiPaola: | went to the faw library yesterday to do research and also read through a notebook in my office which has all
the documentation from SB 282, it appear that the bitl was first introduced and written to be included in NRS as a
statute. Somewhere along the line, it was instead decided to pursue the process to change a dishonorable discharge to
an honorable discharge to an Administrative Regufation, | am not sure why that change was made, Nevertheless,
although the process started out as NRS it was amended and instead created as an NAC. The information that you
pulled up is the “history” of the initial bill. The standards were not added to the NRS.

[ have also attached the file stamped Regulation as it was submitted to the Legislative Counsel Bureau for inclusion in
the NAC. The leglslative note states specifically that the process is only for offenders who recelved a Dishonorable
Discharge due to unpaid restitution and/or supervision fees.

The NAC stated below provides instances in which an offender would be disqualified from pursuing a change In their
discharge. For example, if an offender was given a Dishonorable Discharge , and the reason stated was that he was an
absconder, he is not eligible for consideration even if he does pay his outstanding fees. 1n cases where the offender did
not complete community service, or their drug program, the Division does not believe these offenders qualify as the
regulations were created only in reference to unpaid supervision fees and restitution,

My thought is that in cases where the offender was given a Dish Discharge for fallure to complete a condition, they can
petition the Court, and the Court can order an alternate penalty, for example, they pay a $1,000 fine in lieu. The
attorney may have to get creative, but f would think that the Courts would be open to alternative. Please let me know if

you have any cther guestions,
Cherie Konvicka (702} 584-2653

2. A person who was dishonorably discharged from probation or parole may not apply to change his discharge to an honorable
discharge pursuant to this section if his dishonorable discharge was based, in whole or In part, upon;

(a) The fact that he committed a new crime, other than a violation of a traffic law for which he was Issued a citation, during
the period of his probation or parole;

{(b) The fact that his whereabouts were unknown at the time of his discharge from probation or paroie; or

{c} Any incldent Involving his commission of a vialent act of an act that threatened public safety durlng the period of his
probation or parole,

LITY RILTETTp P PP R PRFPPR T PTY TN anter
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Applying to have your Dishonorable IHseharge changed to an Honorable Discharge
providing fiscal oblgations are met,

NRS 213.157 has becn amended by the Nevada Legislature to allow the opportunity for
individuals who regsived a Dishonorable Discharge from supervision to apply to bave it changed
10 an Honorable Disehargs if cartain oriteria are met,

Thie application is based on the fisgal responsibilities of the infividuat to cither the State, the
Victim or in 2ome cases, boti.

The regulation ityolf states that & an spplicant failed to wake full restitution as ordered by
the court or failed to pay the fees to defray the cost of his supervision as required pursuant
to NRS 213.1076, the applicant must have made or must be making an effort in good faith
and satisfactory progress towards paying the restitution ordered or fees owed, ag
determined by the Divigion,

A person i§ not eligible for this sonsideration if the Dishonorable Discharge was based in whole
or in part, wpon: .
(a)The fact that her committed a new crime, other than a violation of a traffic law for
which he was iseued 2 oitation, during the peried of his probation or parole,
(b} The fact that his wheresbouts were unlmown at the time of s dischargs from
probation or parole; or
(¢} Any incidens involving his commission of & violent act or an act that threatened publio
gafety during the period of nis probation or parole,

If you wish to take advantage of this ragntation please corplete the attached application and
forward it fo the: Offics of the Chisf of Parcle and Probation,

1445 Old Hot Springs Road

Carsot City, Nevada 89706

Your application will be reviewed and & payment schedule will be developed for your tndividual

vireumstance. The Divigion of Parole and Probation will contact yod regarding the payment

schedule and when payments will be expested,

If you have any questions regarding the regulation or your individual eppleation, plorse contact
Catherine Gibert at (775) 684-2606
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CHANGE OF DISHONORABLE DISCHARGE TO HONORABLE DISCHARGE
PURSUANT SB 282, cedified as NAC 213,720

Nevada Administrative Regulations (NAC 213.720) gives an individual who receivesa
Dishonorable Discharge from supervision for non-payment of supervision fees and/or restitution
the opportunity to satisfy their obligations “after the fact”, so that they can instead receive an
Henorable Discharge. A person is not eligible for consideration if their Dishonorable Discharge
was based in whole or part upon:

a) The fact that he/she committed a new crime, other than a violation of a traffic law for
which he was issued a citation, during the period of his probation or parole;

b) The fact that his whercabouts were unknown at the time of his discharge from probation
or parole; :

c) Any incident involving his commission of a violent act or an act that threatened public
safety during the period of his probation ot parole,

This process is only applicable for applicants who received a Dishonorable Discharge due to
unpaid restitution or supervision fees. If an applicant received a Dishonorable Discharge due to
unpaid court fines, failed drug tests, community service not completed, or any other unmet
conditions, they must pursue remedy through the appropriate court or Parole Board,

APPLICANT INSTRUCTIONS

1. Complete and submit application.
2. Provide proof of current income, This can be a paycheck stub or tax return.

Mail documenits to:

The Divigion of Parole and Probation
1445 Hot Springs Road #104

Carson City, NV 89706

Attention: Cherie Konvicka, MA 111

FROCESS

After recejving application

1. The Division will review the Discharge Summary and supervision file to determine if
applicant is eligible for consideration under the regulations.

2. If necessary, the Division will request an andit of payments made for restitution and
supervision fees.
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After determination of eligibility

1. Ifthe Division determines the applicant is not eligible for consideration, a letter will be
sent notifying the applicant that the application has been denied and the reason(s) why.
The application, provided documentation and information used to make the determination
of non-eligibility will be maintained by the Division for five years. There is no process
1o dispute the finding of non-eligibility.

2. IHthe Division determines the applicant is eligible for consideration, a hard file will be
created and a schedule of payments will be determined and provided to the applicant.
The period of repayment for the applicant must be one year, or a period equal to one-half
of the time that the applicant was under the supervision of the Division, whichever is
longer. If the Division determines that the applicant has demonstrated financial hardship,
the applicant must be required to pay a minimum payment in the amount of $20.00. The
applicant will be informed it is their responsibility to send monthly payments; they will
not receive a bill or reminder notice.

3. The applicant can also pay the outstanding restitution or supetvision fees immediately,

If the applicant has made a good faith effort to pay

1. Hatthe end of the period for repayment established by the Division, the applicant has
made satisfactory progress towards s making the required payments, and/or or the
applicant pays the outstanding restitution or supetvision fees, the Division will submit a
Discharge Request and Honorable Discharge Petition to the Court or Farole Board as
applicable. The Honorable Discharge will reflect the same date of the Dishonorable
Digcharge, effectively “replacing” the Dishonorable Discharge,

2. When the signed petition is returned to the Division, a copy will be sent to the applicant
along with an explanation of what rights have been restored to him/her,

3. A copy of the signed Petition will be sent to the Criminal History Repository.

If the applicant has not made a good faith effort to pay

1. The Division will deny the application of the applicant,

2. The Division will notify the applicant in writing that the application has been denied,
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NAC 213.720 Definitions, (§ 16 of ch. 476, Stats, 2005) As used in NAC 213.720 to 213,790,
inclusive, unless the context otherwise requires, the words and terms defined in NAC 213.730, 213.740
and 213,750 have the meanings ascribed to them in those sections,

(Added to NAC by Div. of Parole & Probation by R212-03, ¢ff. 5-4-2006)

NAC 213.730 “Applicant” defined, (§ 16 of ch. 476, Stats. 2005} “Applicent” means a person who
submits an application to the Division to change his or her dishonorable discharge from probation or
parole to an honorable discharge from probation or parole in accordance with the provisions of section 16
of chapter 476, Statutes of Nevada 2005.

(Added to NAC by Div. of Parole & Probation by R212-05, eff. 5-4-2006)

NAC 213.740 “Chief” defined. (§ 16 of ch. 476, Stats. 2005) “Chief”’ means the Chief Parole and
Probation Qfficer.
(Added to NAC by Div. of Parole & Probation by R212-05, eff, 5-4-2006)

NAC 213750 *Division™ defined. (§ 16 of ch, 476, Stats. 2005) “Divisicn” means the Division of
Parole and Probation of the Department of Public Safety,
{Added to NAC by Div. of Parole & Probation by R212-05, eff. 5-4-2006)

NAC 213.760 Submission of application and supporting docymentation and information; action
upon receipt. (§ 16 of ch. 476, Stats, 2005)

I, To request that his or her dishonorable discharge from probation or parole be changed to an
honorable discharge from probation ot parole, an applicant must submit to the office of the Chief:

(a) A completed application, in the form prescribed by the Division,

(b} Documentation of his or her current income: and

(c) Any other information requested by the Division.

2. Upcen receipt of an application and the supporting documentation and information from an
applicant, the Chief shall obtain from the Division the discharge summary pertaining to the applicant and
a summary of restitution and fees for supervision paid by the applicant. If necessary, the Chief may
request from the Division an audit of the payments made by the applicant, A

(Added to NAC by Div. of Parole & Probation by R212-05, eff. 5-4-2006)

NAC 213.770  Action upon determination of eligibility of applicant; monthly payments by applicant.
(§ 16 of ch, 476, Stats. 2005)

1. If the Division determines that an applicant is not eligible to change his or her dishonorable
discharge to an honorable discharge, the Chief shall:

{a) Notify the applicant, in writing, that the application has been denied and state the reasous for the
denial; and

(b) Retain copies of the application, the discharge summary, the summary of restitution and fees paid
by the applicant, the written notification provided to the applicant pursuant to paragraph (a) and any other
supperting decumentation or information received from the applicant or considered by the Division.

2, If the Division determines that an applicant is cligible to change his or her dishonorable discharge
to an honorable discharge, the Chief shall establish a schedule of payments for the applicant to make over
the period for repayment established pursuant to subsection 4. Except as otherwise provided in subsection
3, an applicant must be required to pay a minimum monthly payment in an amount that is equal to four
times the hourly wage earned by the applicant,

3. If the Division determines that the applicant has demonstrated an economic hardship, the applicant
must be required to pay & minimum monthly payment in the amount of $20.

4. The period for repayment for an applicant must be:

(a) One year; or

(b) A pericd equal to one-half of the time that the applicant was under the supervision of the Division,
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£ whichever is longer,
(Added to NAC by Div. of Parole & Probation by R212-05, eff. 5-4-2006)

NAC 213.780 Grant or denial of application, (§ 16 of ch. 476, Stats. 2005)

1. Tf, at the end of the period for repayment established by the Division pursuant to NAC 213.770,
the Division determines that the applicant has made an effort in good faith and has made satisfactory
progress towards making the required payments, the Division will submit its recommendation that the
application should be granted to the court or the State Board of Parole Commissioners, whichever is
applicable. Upon notification from the court or the State Board of Parole Commissioners that an
application has been granted, the Division will:

(a) Notify the applicant, in writing, that the application has been granted;

(b) Forward to the applicant from the court or the Stats Board of Parole Commlssmners, whichever is
applicable, the official document which:

(1) Provides that he or she has received an honorable discharge from probation or parole; and
(2) States, as applicable, the dates on which his or her civil rights to vote, to serve as a juror in a
civil action, to hold office and to serve as a juror in a criminal action will be restored to him or het;

(c) Forward a copy of the official document to the Central Repository for Nevada Records of Ceiminal
History; and

{d) Retain a copy of the official document.

2, If, at the end of the period for repayment established by the Division pursuant to NAC 213,770
the Division determines that the applicant has not made an effort in good faith and has not made
satisfactory progress towards making the required payments, the Division will:

(a8} Deny the application of the applicant; and

(b) Notify the applicant that the application has been denied.

{Added to NAC by Div, of Parole & Probation by R212-05, eff, 5-4-2006)

NAC 213,790  Availability of information and forms, (§ 16 of ch, 476, Stats. 2005) The Division
will make available at its offices, on its website and by mail:

1. A written explanation of the provisions of section 16 of chapter 476, Statutes of Nevada 2005,
and NAC 213,720 10 213.790, inclusive; and

2. The form for an application.

(Added to NAC by Div, of Parole & Probation by R212-03, eff. 5-4-2006)
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APPLICATION FOR CHANGE OF DISCHARGE PERSUANT TO SB 282

-

APPLICANT'S NAME: Ss#:
DATE OF BIRTH: PHONE #;
ADDRESS (CITY/STATE/ZIP):
EMAIL ADDRESS;
MONTHLY INCOME {Approx.) MONTHLY EXPENSES (Approx.)
Regular Job {+ tips) $ Rent/House Payment $
Part Time Job $ Utitities $
Spouse Income $ Food/Clothing $
Unemployment Comp. 5 Gasoline and car repairs $
Workman’s Comp. 5 Car Insurance $
Child Support § Health Insurance 3
General Assistance $ Child Care 5
Food Stamps 3 Child Support $
Socinl Security Disability $ Court Fines 3
Military Pension $ Salary Garnishment 3
$ Medical Bills $
$ Credit Cards and loans 8
TOTAL $ TOTAL $
Checking Account! Yes [ ] No [] Bank Balance$
Savings Account; Yes[]No[]Bank Belance$

Total Assets: (Cars, cash, property, homes, jewelry, tools, etc.) $

Tatal Debts: (Credit cards, medical bills, loans, legal faes, etc.) $

How much do you belisve you can afford to pay monthly towards your outstanding financial obligations?: $

OR do you plan on paying your finangial cbligations in one payment?;

Please provide proof of income, disability or any other benefits with this application if requesting a

monthly payment plan

The information provided above is true and correct to the best of my knowledge:

AFPLICANT SIGNATURE

DATE
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GORDON

SILVER

Paola M. Armeni, Esq,
parmenif@gordonsitver com

May 5, 2014

VIA FACSTMILE: (775) 684-2697 and U.S. MAIL

Bernard W, Curtis, Chief

Division of Parole and Probation
Office of the Chief

1445 Old Hot Springs Road, Suite 104
Cargon City, Nevada 80706

Re: Kenneth Coley - Request for Change of Discharge
Our File Number: 100104-083

Dear Chief Curtis;

Please be advised that in conjunction with Legal Aid Center of Southern Nevada Pro
Bone Project our law firm represents M., Kenneth Scoft Coley, in the above-referenced matter,
Mr, Coley came to our office seeking assistance with the sealing of his criminal records, Aftera
review of his criminal history, we learned that Mr, Coley was dishonorably discharged from
probation In cases C137870 and C137946 on October 11, 1999. As you are aware, &
dishonorgble discharge will hsalt any oppottunity to seal Mr, Coley’s criminal records.
Therefore, the purpose of this letter is to request that Mr, Coley’s Dishonorable Discharge from
probation be changed to an Honorable Discharge pursuant to NRS 176A.850.

As the Division of Parole and Probation has already acknowledged when it adopted its
regulation in suppott of Section 16 of Senate Bill No. 282 of the 73" Session of Nevada
Legislature, ch. 476, Statutes of Nevada 2005, at page 2360, a dishonorable discharge can be
changed to an honorable discharge when ccrtain criteria ate met,

Section 16 provides in pertinent part that:"

“1. Notwithstanding any other provision of law, except as otherwise provided in
subsection 2, a person who was dishonorably discharged from probation or parcle before the
effective date of thig section {June 17, 2005], wntil July 1, 2008, may apply to the Divigion of
Parole and Probation of the Department of Public Safety, in accordance with the regulations
adopted by the Division pursuant to the provisions of this section, to request that his

! Attached Section 16 of Senate Bill No, 282 of the 73rd Session of Nevada Legislature, ch. 476,
Statutes of Nevada 2005, at page 2360 as Exhibit 1,

3960 Howarn Huosss PAREway, NINTH FLookR | Las Veoas, Nevana 89169

T:702,796.6855 1 T 702,869.2666
108104-083/2283507 gordonaiivercom

LASYEGAS | PHOENIX | RENO | WABHINGTON,D.C.
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Gordon Silver

Afiomiays and Colnsslare Bt Lew

May 5, 2014
Page 2

disbonorable discharge from probation or parole be changed o an honorable discharge from
probation or patole,

“2, A person who was dishonorably discharged from probation or parole may not apply
to change his discharge to an bonorable discharge pursuant to this section if his dishonorable
discharge was based, in whole or in part, upon:

“(a) The fact that he committed a new crlme, other than a violation of a traffic law for
which he was issued a citation, during the period of his probation or parole;

“(b) The fact that his whercabouts were unknown at the time of his discharge from
probation or parole; or

“(c) Any incident involving his commission of a violent act ot an act that threatensd
public safety durlng the period of his probation or parole,

Asg it applies to Mr, Coley, his discharge from probation ccctured prior to Tuly 1, 2008,
Furthermors, at the me Mr, Coley was dishonorably discharged from probation, it is our belief
that he did not commit & new orime nor wag ho iovolved in any incident involving a commission
of a violent act or an act that threatened public safety. Finally, at the time of the discharge, it is
our belief that Mr, Coley’s whereabouts were known. Based on the above criteria, Mr. Coley is
able to apply for the change in the status of his discharge from dishonorable to honotable,

My, Coley understands that pursuant to subsection 3 of this section, that if he failed fo pay
the fees to defray the cost of his supervision pursuant to NRS 213,1076, he must make a good
faith effort toward paying the fees owed. As attached hereto as Exhibit 2 — the Application for
Change of Discharge, Mr, Coley hag submitted the monthly payment he is able to make at this
time, Also, attached hereto as Exhibit 3, is the supporting documentation indicating that Mr,
Coley is unemployed and his main source of income iz social security. Pleass note that when M,
Coley originally began to receive food stamps they were in the amount of $200 as evidenced in
Exhibit 3, Itis my understanding that his food stamps have been decreased dramatically to the
amount shown on Bxhibit 2, Unfortunately, we were unable to obtain updated information on
the new amount,

We appreciate you taking the time to review Mr. Coley’s application and are hopefil that
you will change Mr, Coley’s discharge from dishonorable to honorable so ag to allow him to
continue with the sealing process and seal is criminal records,

100164-083 /2283507
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Gordon Silver

Altorneys and Gounselors et L.ew

May 5, 2014
Pape 3

If you have any questions or concetns, please do not hegitate to contact me at 702-796-
5555 or via e-mail af parmeni@gordonsilver.com,

Very truly youts,

PMA/amc !

Enclosures:  as stated above

100104-083/2283507
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2005 Statutes of Nevada, Pages 22772376 Page 53 of 63

w A person described In this subseotion moy petitlon Wh—wbleh—ehe-&emww aconrt o
Jurisdierlon for en order geanting the restoration of his olvil rights as set forth {n sybsection 1, Y conpetent
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¥2005 Statutes of Nevada, Page 2380 (Chapter 476, SB 382)W

3. Exoept for g person au!ijeot to the limitations ast forth In subsection 2, upon his reloase from prison, o person so
released muoat be glven an officlal document which provides!
o %1)) That he hag been roleased from bs:rlson;
, );hm hrsj has beon restored to s civil rights to vote and to ssrve as a jurr in & etvil action ag of the date of his
T¢i0BE6 Tromm prison;
(¢) Tho date on which his clvil tight to hold offies will bo restored (o him pursuent to paragtaph (5) of subsection 1;

and

{d) The date on which his civil tight to serve as a jurer In & criminal sction will be restored o him pursuast to
paraﬁ,ragh (o) of subsection 1, ’

, Subject to the Limlitattons sct forth in sybseciion 2, a person who has been roleased from prison in this Ytate or
elsowhere and whose officia! documentatlon of his reloase from prisen 18 lost, damaged or destroyed may filo & wrliten
recuest with a court of competent jurladiction to restore hig ofvi] r%hls wesuant to this section, Upon verifloation that the
person haa been roleased from prison and s eligible to be restorsd to the clvil rights set farth fn subssction 1, the court
shall issue an order restoring the person to the elyil rights set forth fn sybssation 1, A persan mwst not be required to pay a
foe to reoeive such an order. '

5. A Remm who hna been relensed ftom prison In this State or alsewhern pregent;

2y Otficial documentation of his rolease from. prison, IF it containg the provisions set forth in subsection 3: or
A conrt order restoring his oivil vights, :
*+ a3 proof that he has been restoved to the olvil rights set forth in subaeotion 1,

8er, 15, Notwithstanding ths provisions of sections 1 to %, Inohisive, and 12 of flds eot, & perzon is net roqulred to
possoss & leonge lssued by the State Board of Health to operate o maintaln e facllity for transional ving for released
otfendera in this State before January 1, 2006, unless the Board esteblishes, by ragulation, an varlier date for complisnce
with the emendatory provislons of gections 1 to 9, inclusive, and 12 of this act,

See, 16, 1. Notwithstanding any other provision of law, excopt a8 otherwlse provided in subsection 2, & person who
was dlshonorably discherged ﬁommhaﬁon or parole before the offective dais of this section, wotll July 1, 2008, may
apply to the Division of Pardle Probetion of the Departrent of Pubile Safety, in accordance with the regulations
adopted Ly the Divislon pursuant to the %rov[sions of this zeeton, to tequest thet hie dishonorable discharge from
probation or parole be changed o an honorable dischargs from probation or parols,

2. A person who was dishonorably disc from probation or parole may not aplily to change his discharge to an
honoreble discharge tto this sectton If his diskonorable discharge wes besed, in whals or In part, uFun:

(8) The fact that he commlited a now crime, other than & violation of & traffic law for which he was {ssued a citation,
during the petfod of his probation or parcls;

The fact that hlz whereabouts wore unknown at the titne ofhin discharge from probetion or parele; or
) Any incident volving hia commisslon of a vielaat act or an aot that threatonad publle safely during the perled of
nuis probation or parole.
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W2005 Statutes of Nevada, Page 2361 (Chapter 476, SB 282V

3, The Division shal) adopt ro%ulationa eatablishing guidslines and procedures to be used to o;:;y out the provisiong of
this seotion, The regulatlons must include, without limitation, pravislens requirlug that to be granted » change of discharge
putsuant to this section, If an applicant £uiled to malce full restifution as ordered by the conrt or falled to pay the fees to
dnﬂg the cost of his supervision as requived pursnent to NRS 214,1076, the applicant must have mads or mudt be malding
g} ‘?mort in good fulth and satisfactory progross towards paying the restlution erdered o fees owed, as dotermined by the

on.

4, A person whoso application for s change of discharge s granted by the Division and whoese discharge from,
probation or parplo Is changed to an honorable dischar%c from probatlon or parole pursuant to this sectlon;

) Shall be desmed fo been {asued an honerable dischargs from probation or parole effsctlve as of tho date of his
original dishonoreble discherge fiom probation or patole; .

&bj} Is subjoct to, and must be restored to his elvil rights In accordance with, the provislons of NRS 176A.850 or
215,155, na amended by this act; and .

(¢} Iiust be given an official document which: )

(1; Provides that he has recsived an honorsbls dlschargs from probation or parale; and
(2) States, aa applicable, the dated on which hiz olvil righta to vote, to serve ag & juror in a oivil action, to hold
office and o servs as a juror In u criminal action will bo restored o him,

3. The Divislon shall, on or before Jannaty 1, 2009, submit & wrltten report to the Direotor of the Leglsiative Counsel
Buroay that lncludes, without limitation, the following information:

() The number of persons whe applisd for a change of dischargs pursuant to this section;

(b} The nuymber of applications that wete granted or denled and the genoral reasona for deniel of the applioations;

http:/fwevw. leg, state o, us/etetutes/73:d/Stats2 00523 htm] 3/3/2014

APP0072



2005 Statutes of Nevada, Pages 2277-2376 Page 54 of 63

8 The eatimated smaunt of restitution and fees for suporvisfon paid as the result of the enactment of this seotlon;
hie tﬁimy rocgmmoudaﬂuns and conolustons cancerning the desirability of extending the application of the provisions of
section; en
g:) Any other informatlon deemed appropriate by the Divislon,
ec.! £7. 1, This section and sections 10, 11 end 13 to 16, nchumive, of this aet becoms effeciive upon pagsage and
approval,
2, Sectlona 1 to0 9, incluslve, and 12 of thia act beoomo effeotivs upon passage and apnrovel for the
edopting regulations and on Ootober 1, 2005, for all other purpgses. pon patssp Pl? ’ purposs of

Senats Bl No, 306-8enater Washington
CHAPTER 477

AN ACT relating te local governmental finencing; authorizing ynder certain eireutnstancey the pladge of certain sales and
use fax procogds and state funding for cartain projects for te promotion of sconomie deyelopment and tonlsm;
tevising certain prefequisites o the plodge of certaln selos and uso tax proceeds and siate fnding for certain
;ggojaccst within a locaf linprovament disiricty and providing othier matters properly refating

em 0'

A L R R L T R R T R N TP e R R L Lt L LAl VT T T

2005 Statutes of Nevada, Paga 2362 (Chapter 477, 5B 306
projects within a local improvement distriet; and providing other matters proparly relating thersto,
[Approved: Juns 17, 2005}

WHEREAS, The Staty Leglslatute tecognizes tho Importance of cconomic development end tourlsm ¢o the State of
Nevads and the need to compete effcitvely with other states in the promotion of sconomic development and outlsm: snd

WHEREAS, It Is the intentlon of the State Loglalature for the provislons of this sct to be canlod aut for the promotion
of economis development end tourlam in the State of Wevada and for no other purposs; mow, therafore,

THR FEOPLE OF THE STATE OF NEVADA, REFRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Sectlon 1, Title 21 of NRS is hersby amended by adding therein a new chapter to conslat of the provisions get forth as
seotlons 2 to 14, Inclosive, of thiz not,

Sec. 2. This cliapter shall be kvown a8 the Tourism Taproventent Distrlet Law,

Bex. 3, Except ng otherivise provided In secilons 4 lo 7, inclusive, of this qet and unless the contexy otherwize
requires, the worls and levins defined in NRS 271,035 to 371,250, inciusive, and sections 4 to 7, inclusive, of this act
hove the meanings aseribed to them ln those sections,

See. 4, “Dlstrict” means w lourlgm improvement district created pirsuant to section 8 of this act,

See, 5, ‘Municipally" nteans any eointy o clty in fhis State,

Bee, 6, “Project” means: ’

1, With respect fo « county whose poptiation is 400,000 or more;

{a) An art praject, as defined i NRS 271,037;

(0} A tourlsm and entertalntent project, as defined tn NRS 271,234} oy

() A sports stadiuim which can be used for he homs gamey of @ Mujor Leagne Brsaball or Natlonaf Foolball
League feam and for offier purposes, including sirnctures, bulldings and otiep biprovements mmd equifmsm therefor,
parking faciliites, aud afl ofiter a,?gm e ancey necessary, useful or destrable for o Major Leagae Basebalf or Nattona!
Pootbali League siadium, tncluding, without limitation, ofl types of property therefor and lmmedintely afiacent
ﬁw!{lﬂeﬁv}fnr retail sules, dining and enterialnmany,

Tth respect to « oity In a cormty whose papulation is 400,080 or tore:

(@) A projuct described tn paragraph () f ar {v) c}r’mbswaan Iyor

(B) A recreationnl praject, as defined In NRS 263,710,

3. PP respect to a mumlclpalify other than o numicipaltly described in snbsection I or 2, any ]prajact it the
municipalily is authorized fo a]c'?nfrs, Improve, aqu;p, operate and ineintaln pursaant o subsections 1, 2 and 4 to 10,
Inclustve, of NRS 2444057 or NRS 268,730 or 271265, a5 applicable,

4. Any real or personal property sultable for retall) tourisin or entertalnment purposes,

L L e L R R Ly L R ey L R L T TR L P e TR A R LI L

V2005 Statutas of Nevada, Page 2383 {Chagter 477, 9B 304)

hitp:/fworw.leg, state.nv us/statutes/73rd/Stats200523,himl 3/3/2014
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AFPLICATION FOR CHANGE OF DISCHARGE PEK 5B 282

APPLICANT'S NAME: K

776E942697

MV DIV P&p

2
FAGE 83/83

sions Frone: AN . o

Manthly Ineome (approzimare) Monthily Bxpensos (approximate)
Fogular Job {+ tip) s —_ Bent/Hovss Paymiang ' 3 YBo. o0
Past Time Job T tflitios §_nchuded via
Bpouse’s Tncome 5 - Food/Oluthing 5 159, Qr :!QT o
Social Seourly $_40%.p0 Cor Paymeny $ —
Unemployment Comp ¢ - Gagutinefeto, ¥ —_
Workinan's Comp 8 M Car Epgurance 5 N—
Child Support $ - Fealth Jrsuranos s —
ADC Baneflts 5 _— Cinil ¢ Care % _
Alimony $ — Child Suppert 8 -
CGonetal Assfatance 3 - Aftorhay F:::s 5 i
Food Stamps s_53.00 Salary Garnjehment $ —
5 Medioal Bills s —_
B Cradit Cendy £, -
e % Loans s e
s $
Tl s alhoo | s L00
Otthor Ansets (oars, sash, property, homes, jewelry, tools, ots.) g
TOTAL QTHER: ABSETS: 5 RN
Toml fyoome:  §___G12.. 00 Indieate how much. you beliy ‘
Totl Prpensos; $ Lo, OO

The information piven pbove i frue omd corractio the Best of my Rnawledes
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T INROUND NOTIFXCATION : FAX RECETIVED SUCCESSFULLY WF

TIME RECEIVED REMOTE CSID

May 1, 2014 6:09:40 pM por 7023078378 DgRATION PAGES STATUS
PE/B1/2014 18:89 7923978378 T 7 2 Racaived
- - PAGE  91/02
Your New Benefit Amount . s
| o Ak | Stac
S KQW\&H\ 3. Col .Pme. A
' BENEFICIARY'S NAME: KENNETHS COLEY . aolar

Your Social Secutity benefits will increass by 1.7 percent in 2013 beceuse of a rise in the cost
. of living, You ean use this letter when you need proof of your benefit amount tn reccive food,
rent, or enerpy asglytance; bank loans; or for ether business, Saving this letter eould save you
the invonvenience of making a trip to a local office and waiting in tine to obtain A new document.

: [ o And Witen .
+ Your moenthly smount (before deductions) in . $900,00,
= Thie amonnt we doduet for Madioare medical insusance is — 50,00,
(If you did not-have Medicare ag of Nov: 15, 2012,

' arif someone else pays yout preminm, weushow $0.00.)

-V «The amount we deduct fox your Medicare presaription drug planis . 5000,
(if yom did not elect withholding as of Nov. 1, 2012, we show $0.00.) , .
* The amount we dednct for valuntary Fedetal tax withholding is $0,00,

(If you dief not elect voluntary tax withholding as of . |

Nov. 15, 2012, we show $0.00.) e c L -

* After we take eny other deductions, you will receive $900.00 |
on Jen, 8, 2013, ' ’ -

. 1f you disagrag with any of these emounts, you pmust write to s within 60 days from the date !
(i youteceive this leiter. We would be happy to review the amomts, .

" .
', Youmay receive your betefiits throngh direct deposit, a IDirect Hipress® cazd, or an Blectronle Transfer
 Aceaunt. ¥ you still receive & check, please rerpember that o et gwitth 1o an slectronio payment by
Mareh 1, 2013, Rot mote infirmation, please visit v godirect.arg or call 1-800-333-1795,

———- -

y

¥1da i . ,

Ploase visit our weobsite et www.socinlsecurity.gov for more information and a vadety of online
gervices, You also can call 1-800-772-1213 and speelk to a reprosentative from 7 em. wotl) 7 pan,,
Meniday through Friday. Recorded information and services are available 24 houts a day. Guy lines

- aite tusiost early in the wesk, early in the month, a8 well a8 duving the week betwoen Clhristnas
and Netv Yoar's Day; it is best to call at othet times. If you are deaf or hard of hearing, oail our
TTY owober, 1-800-325-0778, If you arg outside the Undted States, you can contact any 1.8,
cuibagsy or conaulats office. Pleass have your Social Security clainyoumber availible when you
ol orviait and include it en any letter yon send to Soclal Sectrity. If yon arednsids the Undied
States, and nead assistance of any dnd, you also can visit your Jocdl office, -

SULTE 130
' 123G 8 BUFFALODR
LAS VERASNV

rr———————— e .Nﬁ_ e —— e T T
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SOLA

PAOLA M. ARMENI, BSQ,

Nevada Bar No.: 8357

Gordon Silver

3960 Howard Hughes Parkway 9th Floor
Las Vegas, Nevada 85169

Telephone (702) 796-5555

Facsimile (702) 369-2666
parmeni@gordongilver.com

Attorney for the Pegtioner

In confunction with Legal Aid Center of Southern Nevada Pro Bono Project

DISTRICT COURT
CLARK COUNTY, NEVADA
Kenneth Scott Coley aka King Coley )
)
Plaintiff/Petitioner, )
3 CASE NOQ,
V8. )]
)] DEPT.
Nevada Department of Public Safety, )
Division of Parale and Probation; b
DOES I'’X; and ROE ENTITIES }
I-X, inclusive, )
} STATEMENT OF LEGAL AID
Defendant/Respondent, ) REPRESENTATION
) {PURSUANT TG NRS 12,015)

Party Filing Statement:

Plaintiff/Petitioner O DefendsntRespondent

STATEMENT

KENNETH COLEY, has qualified and heg been accepted for placement as a Pro Bono client or as a direct client
of LEGAL ATD CENTER OF SQUTHERN NEVADA, a nonprofit organization providing free legal assistance
to indigents, and is entitled to pursue or defend this action without costs, including filing fees and fees for service
of writ, process, pleading or paper without charge, as set forth in NRS 12,015,

Dated:  December 23, 2014

BARBARA BUCKLEY, ESQ. /s/Barbara E. Buckley
Legal Aid Center of Southern Nevada Preparer  Signature of Legal Aid Center of Southern Nevada Preparer
Nevada Bar No,:_ 3918

Submitted by:

Paola M, Armeni, Ezg,

Gordon Silver

3960 Howard Hughes Parkway 9th Floor
Las Vegas, Nevada 89169

Tetephone (702) 796-5555

Facgimile (702) 369-2666
parment@gordonsilver,com
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| Electronically Filed
!% 0311/2015 021856 PM
ADAM PAUL LAXALT __ .
J Nevada Attorney General % i“gem‘w
; ADAM D. HONEY CLERK OF THE COURT
Nevada Bar No. 9588
Public Safety Division
55& East Washington Avenue, #3800
{|Las Vegas, Nevada 88101
Tel: (702) 486-3573
Fax: {702) 486-3773
Aftamneays for Stete of Nevada, Depariment of Public
Safety, Division of Parcle and Probation
DISTRICT COURT
CLARK COUNTY, NEVADA
| KENNETH SCOTT COLEY aka KING ' CASE NG, 98C137946
COLEY, DEPT, XXV
Petitioner,
RESPONDENT'S OPPOSITION TO
v. PETITION FOR WRIT OF MANDAMUS

NEVADA DEPARTMENT OF PUBLIC
SAFETY, DIVIBION OF PAROLE AND
PROBATION, DOES I-X; and ROE
ENTITIES I-X, inclusive,

The STATE OF NEVADA, DEPARTMENT OF PUBLIC SAFETY, DIVISION OF
PARCLE AND PROBATION ("Department’), by and through its attomeys, ADAM PAUL
LAXALT, Attorney General, and ADAM D. HONEY, Deputy Attomey General, hereby subrits
its opposition o Petition for Wiit of Mandamus. This opposition is mads and based upon the
i1t
i
i
Hi
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arguments made at hearing.
DATED this 11" day of February, 2015.

ADAM PAUL LAXALT

Nevada Attorney General

By.__ fsf Adam D. Honey
ADAM D. HONEY
Deputy Attorney General
Mevada Bar No. 8588

Attorneys for State of Nevads, Department of
Public Safety, Division of Parole and Probalion

MEMORANDUM OF POINTS AND AUTHORITIES

The pending writ concerng Petitioner's attempt to have three dishonorable discharges
from probation amended to honorable discharges based on an expired statule, 8.8. 282
Section 16, {"Section 18") which is uncedified legistation passed in 2005. This legistation is
found in the 2005 Statutes of Nevada at Chapter 476 §16 p. 2360-2361. Ex. "A", 2005 Stat. of

NV, Chapter 476 §16.

Respondent respectfully asks this Court to determine whether Secticn 16 did in fact
expire on July 1, 2008, by virlue of this date representing the deadiine fo apply for a change in
discharge status. If it is determined that Section 16 did in fact expire on July 1, 2008, the writ
must be denied and the matter dismissed.

fl.
FACTS
On June 17, 2005, the 73™ Legislature passed the siastute in question, 8.8, 282,

|| Section 18 (“Saction 167). Since that time the legislature has taken no further action relative

to this law. Section 18 directed the Division of Pample and Probation o adopt regulations.

| SB 282 Sect. 18 (1) & (3). These regulations have been codified in the Nevada
|| Administrative Code "NACT) at NAC 213.720-NAC 213.780.

2
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Between passage and July 1, 2008, 16 individuals spplied for change in their discharge
status. Ex. “B", Corr. dated 12/8/08. Over the course of approximately the néxt six years, no

l individual or attorney utiized Section 18 or the regulations in order to change the status of a

discharge from probation to the best of Respondent's knowledge.
In spring of 2014, Petitioners counsel contacted Respondent and inquired into the
process of having three dishonorable discharges amended to honorable discharges. This

|inquiry was one of first impression, or at least unraised in many years, 10 the currant
‘ leadership and staff &t the Division of Parole and Probation. In an abundance of caution,
|Respondent provided Petilioner the application he requested. Respondent also took the
| affirmative step of making the same information available to the public at large through their

public website as Respondent believed it was required under NAC 213.780. Thereafter,
Respondent received and denigd Petiioner's application as fo two of the three cases of
dishonorable discharge, Ex. “C", Con. dated 8/17/114. The application was denled because in
Eighth Judicial District Case # 137946 and C127870, Petitioner had been dishonorably
discharged for failure fo complete communily service and as such was determnined o be

incligible for a change in slatus. Id. The correspondence also indicaled Pefitioner owes $475
in fees. Id. The June 17, 2014, correspondence further indicates Petitioner had already been

honorably discharged in Case # C125807. Id. In hindsight the application should have been
denied simply because the deadiine to apply passed on July 1, 2008

The instant Wiit of Mandamus was filed by Petitioner on December 31, 2014, In
reviewing the Writ, §.8. 282, 20056 Sisiutes of Nevada, Chapter 476, Section 18, NAC
213.720-780, legislative history and conferring with counsel for the Legislative Counsel
Bureaw, it is clear thal Section 16 expired on July 1, 2008 as intended by the legislature.

This pesition is admittedly a change in direction from the fime of Pelitionar's criginal
inquiry. Nonetheless, i does not change the fact that Section 16 only allowed applications,
“until Judy 1, 2008." 5.B. 282 Sect. 168(1). This change in position has been communicated t0
Petitioner's counsel during amicable conversations and emails regarding this matter in
January 2015, Because of the change in position, Respondent has provided Petitioner copies

-3~
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of the legislative history and contact information o counsel at the LCB in an atternpt fo rescive
this matter without the need for an opposition, reply or hearing on this maller,
1.

LEGAL STANDARD

Questions of statutory interpretation are reviewed de novo. Stale v VCatanm,g 120 Nev.
1030, 1033, 102 P.3d 588, 550 {(2004). When interpreting a statute, legislative intent “is the
controliing factor.” Robent £. v. Justice Court, 93 Nev. 443, 445, 664 P.2d 857, 959 (1983).
The starting paint for determining legislative intent is the statule’s plain meaning; when & |
statute "is clear on its face, a court cannot go bheyond the statule in determining legislative
intent.” /d.; see also Catanio, 120 Nev. at 1033, 102 P.3d &l 580 ("We must altribute the plain
meaning io a statute that is not ambiguaus.”.

But when ‘the stalutory language lends itsef fo o or more reasonable
interpretations,” the statute s ambiguous, and we may then iook beyond the statute in
determining legislative intent. Cafanio, 120 Nev. at 1033, 102 P.3d at 500 Ta interpret an
ambiguous statuta, Nevada court looks o the legisiative history and consfrue the statufe ina
| manner that is consistent with reason and public policy. Great Basin Waler Network v. Stale
Eng'r, 126 Ney. ——, —— 234 P.3d 912, 918 (2010); see also Moore v. State, 122 Nev. 27,
32, 128 P.3d 508, 511 (2006) (looking to legislative history to determine legislative intent
|{behind ambiguous statule); Rober E., 89 Nov. at 445-48, 664 P.2d at 958-81 (looking to
legislative history, reason, and public policy to determine legislative intent behind ambiguous
statute). Nevadzs recognizes, "fa] fundamental rule of statutory inferpretation s that the
unreascnableness of the result produced by ane among alternative passiiﬂé interpretations of
a statute is reason for rejecting that inlerpretation in favor of another that would produce a
reasonable result. Infl Game Tech. Inc. v, Sec. Jud. Dist. CL of NV, 124 Nev 183, 179 P.3d
558 {2008) citing Sherf v. Smith, 81 Nev. 720, 733, 542 P.2d 440, 443 (1875).

| V. |
Petitioner's Writ should be denied for one or more of the following three reasons: 1)
_+
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Section 16 is expired based on the plain meaning of the stalute, or at least the deadline to
apply passed on July 1, 2008; 2) Even if Section 18 is deemed ambiguous, the legislative
intent is clear and a result other than the statute having expired on July 1, 2008, would result
in an unreasonable resulf; and 3) The Peifitioner is not currently eligible for a recommendation
lfor honarable discharge under Section 16 and the administering regulations because the
mandates of NAC 213770 and NAC 213.780 regarding paymeni schedule, economic
hardship determinations, compliance with payment schedule or a determination that a good
faith effort has been made by Petitionar to fulfill his obligafion have not beert met.

the statute sxplred on July 1, 2008,

A. The statutes plain meaning demonstrates
Section 16 (1) stales,

“a person who was dishonorably discharged from probation or
parcie before the effective date of this section, until July 1, 2008,
may apply to the Division of Parole and Probation of the Depa_ltrnent
of Public Safely, in accordance to the regulations adopted by the
Division pursuant to the provision of this section, to request that his
dishonorable discharge from probation or parole be changed to an
honorable discharge from probation or pargle.”

The language is clear. A person who was dishonorably discharged fram probation prior
to the date of enactment on June 17, 2005' could apply *uniil July 1, 2008, to request a
change in their discharge sialus. See Ex A", Any other interpretation is unreasonable.
There are two definite dates. The first date identifies the parsons who could apply (those
dishonorably discharged before June 17, 2005). The second dste, July 1, 2008, is the
deadline for application. Pefitioner appears to be of the position that July 1, 2008, is the date
by which a peraon had to have been dishonorably dlaﬁharged to be eligible to apply. Pet. Wit
al Ex, 1-H p.2. This interpretation is unreascnable as it entirely ignores the, "a person who
was dishonorably discharged from probation or parole befors the effective date of the section”
language from Section 16. (Emphasis added). Pefitioner's apparent interpretation resufis in
two ovarlapping periods of time for dishonorably discharged pargons to be eligible o apply: 1)

¥ Section 17 of S.B. 262 states Section 16 becomes efiective Upon passage and approval, which page. 1
of Ex " A7, 2005 Stautas of Nevada, identifies as Juns 17, 2006

-5
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{|Persons who were discharged before June 17, 2005, (the effective date of the statule); and 2)

Persons who were discharged before July 1, 2008. This resulf would be unreasonable and is
not supported by the plaln language of the statute. In Section 16 the dats, July 1, 2008, is not
preceded by the word "bsfore”. The date Is preceded with the word “until”, which again by its
piain language indicates a deadiine or cutoff dats.

In this case, Pelitioner applied on May 5, 2014, which iz neary six years beyond the
cutoff date. See Petitioner's Wiit at 3:14-15. The application must be denisd because it was |
made years after the cutoff dabe of July 1, 2008, |

Additionally, Section 18 (§) requires the Division to submit a written report to the LCB
on of bafore January 1, 2009, that contains information regarding the number of people who
applied for a change in slatus, the number of appiications granted or denied, the general
reasons for denial of the applications, the estimated amount of restitution and supervision fees
paid as & result of enactment of thizs section and “any recommendations and conglusions
concerning the desirability of axtending the application provisions". 5.B. 282 Sect. 16 (5)
(Emphasis added). The Division did in fact submit the report on December 8, 2008. Ses Ex.
"B

The January 1, 2008, deadline for the written report to the LCE strongly supports the
stalute expiration of July 1, 2008, as the deadiine led into the 2000 legisiative session where
the legistature could have extended the siatute if they so desired. Respondent is unaware of
any further action taken by the legislature to extend any portion of Section 16 including the
July 1, 2008 date. | |

The writ should be denled as the deadiine to apply passed on July 1, 2008, which in
sssence signaled the expiration of this uncodified statute.

B. The intent of the legislature was that Section 16 expired on July 1, 2008.

.In the event the Court determines Saction 16 is ambiguous, the law's preamble,
legisiative history and fact that the statule was never codified demonsirate the legisiative
intent was the application period lasted until July 1, 2008.

The preamble contained in the 8.B. 282 and in the 2005 Statules of Nevada indicates

8-
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H{the application period was intended to be temporary. The Preamble fo S.B. 282 produced by
|| Petitioner as Exhibit 1-A, states, *. . . alloewing certaln persans who have been dishonorably
discharged from probation or paroie to apply, for 2 limited pﬁﬁnd, to the Division of Parole
and Probation . . " 5.8, 282 at page 1(Emphasis added}. This same language is found in the
2005 Stalutes of Nevada, Chapter 476 p. 2277. See Ex “A". Clearly, the intent was for the
application period to last for a “limited pericd”. By the statute’s language, the only date that
| limits the applsmfmn perniod s the deadline of July 1, 2008,

Legislative history from May 18, 2005 also supports the July 1, 2008, deadiine in
| Section 16. Allisori Combs, Committee Policy Analyst, when discussing 5.8, 445 conceming
restoration of civil rights stated,

d;shonumbiz discharge to hanafé ' disharga ‘in certain
circumstances. If that change is made, then their civl rights are
restored as if the person received an honorable discharge.”

|Ex. "D", Ass. Committee on Judiciary at p. 25, §/15/2005. (Emphasis added).

| Furthermore, the fact that in the near decade since it was enacted, Section 16 has
never been codified further suggests, rather sfrongly, that the intent of thig statute was that if ;
was lemporary and ended on July 1, 2008,

C. Even if Section 16 Is in effect, Respondent cannot forward a recommendation
that the application be granted to the Court because the regulation mandates
under NAC 213.770 and NAC 213.750 have not been met.

Petitioner concades in his writ that he owes outstanding fees. Pet Writ st 612-13 &

Ex. 1-H. Petitioner's itemized monihly income and expenses and indicates he can make the
staiutory minimum payment of $20.00 per month. Pet. Writ at Ex. 1-H. Respondent has
|| calculatad fees owing in the amount of $475.00. Ex. "B”,

NAC 213.770(2) states that even if a person Is eligible to have their status changed,
“the Chief shall establigh a schediile of paymenis for the applicant to makes over the period of
repayment established pursuant to subsection 4. If an &conomic hardship is detarmined the
applicant must be required to pay a minimum menthly payment of $20.00. NAC 213.770(3). |

7=
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| The repayment period must be one year or a pericd squal to one-half the time applicant was
| under the supervision of the Division. NAC 213.770(4). The Division will only submit its
| recommendation that the application should be granted to the court or the State Board of

| Parcle Commissioners if the Division delenmines the applicant has made an effort in good
faith and has made satisfactory progress towards making the required payments. MNAC
1213.780(1). |
in this case no payment schedule has been established, no economic hardship has
been determined by the Division, no paymenis have been made and there has been no
determination Petitioner has made a good faith effort or made satisfaciory progress towards
making payments. Pefitioner in fact has not made any payments to date. Therefore, if the
éfsxunwrl; datermines that Petitionar’s application was timely and should be considered, Pelitioner
would have to comply with NAC 213,770 and 243.780 before any recommendation are made
| by Respondent to the court.

| Reapondent respectiully asks this Court to dany the writ on the basis that the dsadline
to apply for a change in discharge status passed on July 1, 2008, or in the alternative to deny
the writ on the basis that Pefitioner has not met the mandates of NAC 213.770 or NAC
|213.780.

DATED this 11" day of February, 2015,

ADAM PAUL LAXALY
Nevada Attormey General

AWQ HGNEY
Deputy Attorney General
ﬂava&a Bar No. B588

Alfornays Siate of Neveds, Deparbnent of
Fubiic Safety, Division of Parole and Probation
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CERTIFICATE QF SERVICE
| HEREBY CERTIFY that | am an employee of the State of Nevada, Office of the
|| Attorney General, and that on the 11" day of February, 2015, | slectronically filed the
foregoing, RESPONDENT'S OPPOSITION TO PETITION FOR WRIT OF MANDAMUS, with
the Clerk of Court through the Wiznet System. | also served same by causing fo be delivered
to the Deparimeni of General Services for mailing at Las Vegas, ﬁ true copy thersof,

Pacla M. Armeni
| Colleen E. McCarty
| Gordon Silver
3960 Howard Hughes Parkway, 8" Floor
Las Vegas, Nevada 88168
1 Attorneys for Petitioner
fof Althea Zavas
Althea Zayas
An employee of:
STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL
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¥ thia changs in the negulacion, ’ ' ' '
A, Themuniies of praans Wie applied for 1 change of discharge privaent to s etion:
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'DIVISION OF PAROLE AND PROBATION
OFFICE OF THE CIHEF
1443 O34 Hot Sprirge Reod, Suits 104
(715 6842653 {7753 6B4- 2057

o 17, 2004

STACEY CONCEPCION _
GORDON AND SILVER, ATIORNEYS AT LAW
3960 HOWARD: HUGHES PARKWAY

LAS VEGAS NV 19160

Ra' Kenneth Coley, Charge of Dishanorably Iischinge 1o Hemarshis Risehaigs in
LCHCI I, CIIS97, CLITEN0

E!ll’“& [ S i

The Oivhiice. hax eecsived pout soquent o ciaage Kensets Cricy's dishonorabie dischange 1o an Basoalle
discharge poesiand o 50 38, sodified as MAL 213770 trowgs MAC 211790 nghsive. -Bumed on e Movads
Assiinistntive Reguleinms, he dnes nor igiiilily for considention. &n sedh of the weporyivion ke in CTYNNE sl
- CLITEND oonlliryon ey Pollovdnng Gisgy uiiFying foouar; : T "

— He committed 3 new srirm, ot o w wicktion of u WifMic law for which you wite issed § ciatios

. Hix vty meie nkaicwe at the e of your Becharge fror peubetion ar piols.
| Hiz commdticd 10 inciieat lavabving owrmiusing oI'n violost et o i nox. that dventencd probiic: miicy

duxing your perivd of prolution of parols:

A__Wu rachived & Dishoworsbls Dischargainbosh cases dpe ol pitte  Bllwe o simplew comeiunky
‘ mhﬁm%ﬁﬁﬁw@*ﬂhdkmmﬁwtm : T
M. Cobuy sl sores 3450 00 I sapaevion Joss el & 525,00 wivitlssntn sasessramnd e, - Phiasa sombeet thu
mmﬁ ;ﬁ" oy sefniced phok M If you bave oy qrestions. B 'S ecelve iy Hanorahe
Dischorge InCL2900T. ’ " Co s
Siiwsrsty. |

Charre Kin ke

Charle Kiavioks, Maimgimmt Amalys 81

- " APP0096




~ APP0097




MINUTES OF THE MEETING
OF THE
ASSEMELY COMMITTEE ON JUDICIARY

Savanty-Third Sassion
May 1B, 2006

The Committes on Judiciery was called to order 51 B:26 a.m., on Thursday,
May 19, 2008, Chaimman Bemie Anderson presided n Room 31368 of the
Logisiative Buiiding, Carson City, Nevsds, and, wia sinultansous
videoconferance, in Room 4401 of the Grami Sewyar Stete Office Building,
Los Vegas, Novadn, Exhibit A is the Agenda. All exhibits mre mvalisbis snd on
fils 5t the Research Library of the Logisletive Counsel Bursau.,

Mr. Bemia Anderson, Chairman
Mr. Willierm Home, Vies Chairman
Ms. Francls Allen

Mra. Sherron Angle

Mse. Barbara Buskiay

M. John C. Carpenter

e Marciss Conklin

Ms. Sussn Garhandt

M. Brooks Holgomb

Mr. Gars Mabey

br. Mark Manondn

Mr. Harry Mortanzon

Mr, John Oceguere

Ms. Gande Ohranaohai

Senator Steven Horsford, Clark County Senatorial District No. 4
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Akssmbly Committes on Judiciary
May 18, 2005
Page 2

STAFF MEMBERS PRESENT:

Riss Lang, Commities Counsel
Atison Combs, Committes Policy Analyst
Carole Saider, Cominittos Atteché

Cheryt Blomstrom, Legislative Advocate, representing Neveds Consumer
Finsnce Associstion

Karer Dennison, Legisiative Advocate, reprasanting Ssimpea Generation

Hichard Pesl, Legislative Advocars, rapressniing Shest Mastel  Air
Londitioning Contractors” National Asscciation, Netiong! Elnctdical
Comractors  Association of Southern Nevada, and Mechanical
Contraciors Assoclation of Mevada

Johrt Steughter. Legisistive Affairs Manager, Oifice of the County
Manager, Walhaa ﬁnmm Nevade

Brian Hinching, BH Coi rg LLC, Caraon City, Neveda

Nicols Lamboley, Legisietive Relations Manager, Office of the City
Managee, Oty of Reno, Mevada

Chalrman Anderson:
lMuti:ng calied to order. Roil called.] We heve 8 Weork Session Docurnent. I'm
L oing 1O 1ake them B that order, Wa'li start Wil 8 B, 172,

lmdurdlﬂdafm (BDA 9*1925*

r&uﬁummmytnMEmﬂmﬁmmm
deeds of truet. This waa heard in Committes last Friday. During ths hearing.
there woss emendmants pioposed by the proponents, who sxplesined thst the
bill targets cortain sbusas in thase typss of sales. Due 10 concems ralsed in the
mmﬂmthWmnwmmhﬂmmm thay
are ¥ the Work Sewsion Documant {Exhiblt B,

Tha fiext changs amends Section 3 in the bill. its new v langusge provides that alf
saley of resd propenty under desd of trust must be made st sucton 10 thé
Mighest bidder in the county in which the propenty, or some of it, is situsted.

APP0099



Assembly Committes on Judicisry
May 19, 2605
Page 24

The order 1o show csuss is allowad by NRS 108.2275. in particiisr, 8 notoral
parsin homeownesr or & commercial owner can fils & mation with the cour,
ssking the dowrt to find ths Hen o ba excessive or frivolous. W they'ra
successiul in thelr challenge, they're entitisd 1o their attomey's Tess and costs
for bringing that perticular motion. if the Sen is not dismissed from the proparty,
then the owner has the right to sppeal that particulsr decision. The new
tanguage iz intendsd 10 stop stuetions like we I’m& on the Verstian, where 1he
Wenetian chellenged sl the fiana.

Assemblywoman Buckley:

| don’t have n concemn on the commercial sspect, anly on tha residery, If they
pppesl 10 the Supreme Court, doas that mean that they could try to enforce the
#an and force the sals, pending the outcome of the eppaal for 8 resident?

Richard Paai:

it would not step the underying cass from going forward and baing heard
batore the district cowrt. Ultimately, the Suprome Court would have to ruls
before the foreclosura sale ocourrad, That would be my interpretetion of the
statute.

Chalrrnan Anderson:
18 there any mars discusaion on 5.8, 3437

&QSEMELYMM\I HORNE MOVED TO AMEND AND DO PASS
L 343 AS AMENDED IN THE WORK SESSIOM

DQCUMEH?
ASSEMELYMAN CARPENTER SECONDED THE MGTION,
THE MOTION CARRIED UNANIMOUSLY.

Chalrrnan Anderson:

We have S.B. 160 todey. I'm working on language 1o get that 10 & worksbia
position, because I'm still uncomfortable with whar's. there. That leaves us with

two bills, Let's 1ake up S.8. 445,

Senete Bi 445; Revises various provisions relutsd to State Bosed of Pardor
Commissiooses, {(BDR 18-689)
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Assembly Comerittes on Judicisry
Mzy 19, 2006
Page 25

Aﬂm Combs, Committas Poficy Mst*

some u::?nangas with regard to thet Boerd. One of the #h&ﬂgﬂt includes the
clarificetion that & person who is grarted s full unconditional pardon by the
Bosard in restored 10 all civil rights, andd the Boerd must give the person officist
docurmentation stating that he has bean granted s pardon.

There wes testimony on behait of the State Board of Pardons Conmmissioners
that this bill revisas some of the administrative procaduras of the Bowrd and
clorifies the section mentioned on the restoration of chil rights. There is &
proposed amsndment thal was presented during the haaring, which is included
m the Work Session Document (ExhibitLl, slong with & letter lpage 3 of
Exhitit L}, The fetter is from the Stets Board of Pardons, to clarity lasues that
came up with regand 1 the Board's authority o issue a conditionsl pardon,

Tha amendment relstes 1o tm restoration of chvil rights end would add naw
lenguage to 5.8. 445 that would go & couple of things outlined on page 1. The
first would be 10 eliminate the wmlwmm t pressnt 8 daeq.mum aa‘ prwf of
restoration of clul ﬁgm;i mi thve

mwhargn to B ﬁﬁ'argn i eﬂmn eimﬁams H that x\:immu e

miade, (hon (el civi) 7l Tﬁi Fattored s if the person received an honorsble

dischargs.

The third change under o) fpage 2 of [Exhibit L} would reduce the time before
which the persan could petition the court 1o have his criminal record soaled for
certaln ofterses, For o Category E, the peried is reducod from ten vears 1o
seven years after ralsase frovn custody or dischergs from Porols and Probation.

For misdemeanors other than 8 bettery that constitutes domestic viclence or B
tonviction for DUE [driving under the influance], the peridd 8 reduced from
thres vaars to two yesrs. Finally, the propossd amendment would stiow e
monxummhr:mammemwm:mnnfmmpm
jurigdiction, There wers questions raised with regard to the amendmaent during
the hearng. The first was with regard to the imitation o thoss who could
requost the change for the dishongeeble discharge; someons who has
mwwaﬂmgmmeﬁmMﬂymwpmmm
apply. Thers iz 8 suggestion to ixmm Trom thit Isnguage iratiic violations.

mm&aimem&smchﬂfvﬂudeManmmmmm
concerning restoration of civil rAghte. Tha repért would be required on
Januery 1, 2000, rathee thao January 1, mm;ma&lmamﬂn
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Electronically Filed
02/1202015 10:12:14 AN
I [
1 § RPLY :
OORTION SILVER, Q%, i-tguwv— :
2 | PAGLA M. ARMEN] .
Mevada Ber M, 8357 CLERK Of THE COURT
3 | Emwmils parmeni@zordonsiivencom
COLLEEN B. MCCARTY
4 | Nevadz Rar Ne. 13186
Email: cmecarty(@lgordonsiiver.cam
5 | 3960 Howsrd Huphes Plowy,, 9t Floar
Las Vegas, Nevada 391469
6 | Tel: (702) 756-5555
Fax: (T02) 369-2666
T [| Attarwey for Petitioner, KENNETH SCOTT COLEY
I confunction with Legal Aid Center of Southern Nevada Pro Bong Project
g .
9 DISTRICT COURT *g
H
10 CLARK COUNTY, NEVADA
11 § KBWNETH SCOTT COLEY ake KING CASE NO. 960137946 :
COLEY, DEPT. XXV
iz
Pefitioner, I
13
Vs
() ) )
NEVADA DEPARTMENT OF PUBLIC
15 I SAFETY, DIVISION OF PAROLE AND
PROBATEION; DOES 1-X; and ROE ENTITIES
18 B I3 inclusive,
17 Respandents,
18
1% KENNETH COLEY’S Ly 1S POQSITIOGN TO PETITION FOR YWRET OF
20
Hearing Date:  February 23, 21015
21 Tlearing Time: 9:00 a.m.
22 Petitioner Kenneth Scott Coley (“Kea™), by and through his counssl, the faw firm of
23§ Uordon Silver In comjunetion with the Legal Aid Centsr of Southern Neveds Pro Bono Project,
24 | hereby files his Reply o Re agation to Petition for Wit of Mandemus (the
25 | “Opposition”}, filed by the Respondent, the Nevada Depariment of Public Safety, Division of
26 || Parcle and Probation (the *“THvision™). '
)
28
Doy BRvat -
Mm‘rﬁum X jofiz
T e | WAI0SEEI2365012
Lan Fogers, plwvaca SH1ES
o} Priiess ;
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This Reply is supported by the following Memorandum of Points and Authorities; the
pupers and pleadings on file herein and supporting exhibils therclo, incl uding the Petition for
Writof Mandanius (the “Petition™); and sny oral argument the Court may permit ot & hearing on
this matter.

A -~
Dated this w;!h_ day of February, 2015,

I"At}EA &1 AFLMLNI
Nevada Bar No. 8357
COLLEEN E. MCCARTY

HNevada Bar No, [3186

3560 Howard Hughes Phwy., §th Floor

Las Vegas, Nevada 39169

Tel: {702) 796-3555

Arraracys for Petitiomer Kermeth Scon Coley i
fiz copunceion with Legal Aid Center of E
Southern Nevada Pro Bone Project !

MEMORANDUM OF POINTS AND AUTHORITIES
1 INTROBUCTION

Ken put his criminal past hehingd him over [ifteen years ago.' Or so he thought. Dospite
being a prime example of someone whe overcame the youthful missteps of drug use and pesty
ermes 1o become & productive member of society, he still faces barriers fo his ultimate success
because of the inability 1o seal his criminal record a3 long as any dishonorable probation
discharpe is veflecied therein.  Antl, the only reison any dishonorsble discharge is still reflected

in Ken’s griminal record is becatse the Division arbitrarily and capriciously refused to consider

his application fiw a change in status pursuant © existing law and/or regulation,

* This Henwoable Court van tshe judicial arice of the fact that all three of the prior criminal cases reforenced in the |
ferstans case pleadings, j.e, Case Nos. C123907, CUIPRT, and CII706, show Ken's Jasl arrest occurred in 1995,
il His lagt gpen Msirg Cowt case, Csse Mo, OIIS907, was closed of Janumy T, 2000 upon an Cwder |
Dishotatably Dscharglng Pridotioner. |n its Opposétion, fe Diviston in fact references Case No. C125907 as ane
where Ken was fionarably disehagod, which deciston B regrets in hindsight, and this discrepancy is one of seversl
dht ey require an evideniinry hearing (o tesolve, to Lhe extent the ot determines it is magerial b The nstant

2afi2
| GRS- I S 0A02
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Despite immediately providing Ken's cotnsel with instructioas for aopiving o chanye 4

dishonorable probation discharge w an honorabie probation discharge upen inquine in earlv

204, and subsequently denying the application submitted by coungel or grounds other than its
ewn steted disqualifying factors, the Division now seeks to argue in its Opposition that none of
that matters. The Division would have this Court salizve (hat the Petition sBowld now be denied
bagause the srebation discharge change program, which it is atill making aveilable an its webzite
as of the date of this Reply, actually ceased operation in July, 2008.% But, jus® in casc this Court
{5 not persuaded by what the Division ecknowledges is “admiteedly 2 change in direction from
the time of Petitioner’s original inquiry,” the Division aven more rerearketly asks, in the
alternative, lor this Courl o deny the Patition becaugse Keon has not yet met s regulatory
restitution vhligaticns, swhich Ken has applied o co bul is pregiuded Fom doing becanse of the
Division’s deniul of his application?

For all of the reasons dizcussed in greater detall heveln, Ken respeeifully submits there is
suzbgtantial evidence that the Division continues to this dey to make available a program for
thanging probation discharges from dishonorzble fo bororable, but the Division arbitasily snd
capriciously sxerclsed s discretion in denying Xen Lis rightful opportunity 1o oblain this
change, And, 25 Ken haz otherwise no other plain, speedy or adequale remedy at law, he
respecully requests thiz Court graat his Petivon and mandate the THvision’s compliance with it
own regularions to effeptuate this chanpe, I however, this Court has any doubt as to hig
enditfement to such reliel based on the tactual assertfons made by the Divigion in its Opposition,
Ken rezsectfully asserss that, af minlmunz, an evidentiary hearing s needed In order to resolve

the inconsistencies gnd outright gaps in the Division's arguments,

 See Opposition, 32 p.3i1 819,
} See Opposiion, & p 32425,

| See Cppasition, al p.Saeg,

Jof 12
IO G380
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Ken incorporates by referenee herein all facts set forch in his Pettion. In light of the
Division’s change of direction reflecied in its Opposition, however, Ken wil] briefly ki ghlight
1hase andisputed facts that he believes entitle him to mlief

Cim February 37, 2014, a representative of the Lew Frnn of Gordon Silver contacted the
Division on Ken's behalf to inquire about the pracess for wpplving for a change of discharge
gtates? The fallowdng dav, 1oe Divison faved to Oordon Silvey wetructions smitled ® Applving
t Heve your Dishanorable Discharge changed fo an Honowreble THgeharge providing fisesd
cbligations are me?,” and an application entitled *Application for Change of Discharge Per 8B
282"

I accordance with the instructions and application, en May 3, 2014, Ken's counscl,
Paols M. Armieni, Bsg., submitted n letter to the Division slong with the Application for Change
of Dischurge Fer 88 282, requesting his discharge slatus in Distriet Coort Case Mos. O1378M

and Cl37946 be changed fom dishorersble to honorable” The application included Ken's

© financial information and an affer to meke monthly payments 1o satizfe bis fingncial ebligations

o the Division® Tn response, on #ay 8, 2019, Ms. Armen roceived a phicoe call from L,

Robert Geraldo wilh ihe Division, who requested the courtesy of a fow woeks 1o process Kes's

| request.

Tharsefier, i) a letter dated Tune 17, 2014, the Division dented Ken's request for e chenye
of discharge searus cling the same meesan he was dishonorably discharged it the first place, the
fatluce 1o comnlete community service’ Further, and witkou explanztion, the jetter pdicates
Ken reeeived an honorabie discharge in Districs Court Case No. C125907, however the District

Court regord does not reflect an honorable discharge, snd the mechanism by which s changs of

* Sea | § oF the Declarmion of Brols M. Armen] in Suppert of Petition for Wili uf Mandmmus (the *Armeni Decl™,
attached-as Exhibil 1 to the Petllion and incorporates by zefersnre bereih,

¥ Sew Exhindt 1-F o the Petition und meorpareted by zelerence herein,
? See Hxhibit 1-H 1o the Patictor: and incorporated oy rpferense hevein,
® Sow id

¥ Swe Exbibin 1-D 1o the Petition and Incarporared by refersnce harals,

4012
BT E R T T T
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1 | dischargs status oceuwred, if indeed it did, ix unknown to Xen,
Following the demial of Ken's application, a revised versian of the Division™s written

instruetions for a change of discharge status appeared on iis website, where it remaine today.'®

B har BT

Noticing tae changes 1w the webalte and upon receipt 0F the above-tefrrenced letter, M=, Ammen?

engaged the Division, specifically Chere Konvicke, n discussions regerding s imerpratetion of

s

Senate Bill 282, Scolion. 16 (hereinatler "Section 167, codified in the Novada Administrative |
Code (WAL as NAC 213720 — NAC 215.790. M3, Konvieka sxprassed the Division’s
apinion that Section 16 is “history” of §.B. 282, as oppased to applicable law, ang that anly

those persons wh ewe restindion and/or supervision fees qualify for reconsideration.'’ Me.

Konvicka then spoke o Captain Dwight Gover ar Headguarters regarding whether their office
11 || shouw'd request input from the Depury Attorney Gemeral. Ms. Kowvincka was directed not to
12 [ reqguest npul Further, pursusnt to ker conversation with Captain Gover, i was his belief that }
13§ Teijuest to change a dishonaoiablc discharge fo an honvrable for ather tnmet conditions which are
14 || not disqualifvisg (.. communiy service, fuilure to compleie counseling, pay courl fees ot

15 | must he pursued divectly through the Court.” |
l& After the Writ was filed, the Division, through the Deputy Attormey General, provided '
17 || Ms. Armeni with legislative histary purporting to support the Division™s position.®  However,

13 || the legislative Ristory provided referred to SE. 445, which also passed during the 2003 !
19 || legisiative session; and S.B. 28D, which did not pass, as opposed to the legizlation ar issue,

20 || Section 16, Purther, even if it ware omehow related to Section 18, the history nrovided d5d mot ]
21 || evidence a legislative intent to restrict considerstion {or a change in discharge status to onfby
22 || those persons who, for no other reagon, were dishonorably discharged for a failure to pay

23 | restitution and/or supervision fpes. |

24 | . |

25 : i

» ' Sew Exbibit 16 to the Petltion and incoracrated by raferance herein, j

1 gee Exhibit I-E to the Petition and lnsorparmed by refarence hereln,

27 [ ®gus Bxninlt 1, 8 wue snd comeet copy of an rimail from Cheels Konvicka o Basls M. Armeni, Esq. éé

28 T See Bahibht 5,9 1% 43 e Potition end incorpornted by reference hurain, |

Rt sofl2 .

S e I oy (| 1000DDR7235502 i

Lis Visgen, Pavasa 10106 |
e pr ety
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{ L LEGAL ARGUMENT

2 A, THE STATUR IS NOT CLEAR BUT RATIHER VAGUE AND AMBIGU OIS

Ly

The Division suggests that Section 16 stales that a person who was dishonorably dischargad
from probation prior o the date of tractmest an Jane 17, 2005 eould apply wniit Juby 1, 200§ 1%
However, that is nct the plain lenguage of 1he sialule but rather the Division's interpretarion.

Instead, the plain language of the statute states that *a person who wae dishonarahly {icharged

~1 o e P

from probation or parole before the effective date of the section, wnzil July 1, 2008 Jugl a6
B 1 easily as the Division interpreied the seciion in the wav they chose it to be read, it is reasonable
9 || that thiz section couid also be read 1o suggest that any person whe had & dishonorable diseharpe
10 1 from hefore the date of the section untll July I, 2008 could appiv for Ge change of discharge
{1 status,
12 Purther, despite Respondent’s assertion, the langunge of Seotion 16 is anyihing but ¢lear,
13 [ particulardly when read in conjunction with NAC 213,720 — NAC 213.790, which was not made
14 1 to exgire by limitarion afler Tuly 1, 2008, and remains todav in the admin‘steazive code. As such,
15 F agpears hat pursuant to the code, persons may siill apply for a shange in discharge status, and
16 | indeed, the Division's condust suggests it ton followed the regulation as thomugh ir were currently
Wl i effeet

8 B. CHANGING KEM'S DISCHARGE FROM DISHONORABLE TO HONORABLE
WOULD NOT BE AN UNREASONABLE RESULT

20 The Division argues thul eves il Section 14 15 deemed ambiguous, the legislalive inlent is
91 | clezr and & result other than the statve having sxpived on July 1, 2008, would result in an
92 | unreasonable result.'® Despite tais argument in the introduction, the Division fils to cxpiain
53 I what the unrezsonable result would be. ln conwadisingtion, the failure to allow 2 changs of

92 || discharge status for Ken would be an unjust and unreasonable result.  This iz apparent Tor &

75 j| number of reasons. First and foremmost, the Division hes continued with ity own polley and

26 | procedure o entertain requests for a change in discharge. Te date, the Division has an

27 § Y.gee Dopositon &2 517
ag || " S=e Oppusition at $:2-3.
Chariin: Glhvir

PR i Ly Gof 14
e T -3 3/Z565012

Horwaed Huploe Beay
Tan Vepas, My ende H¥TdE
ferupbery
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1 { application and instnaiions on i3 webgite. Thiz is in complisnee with NAC 213.790, which

states that the Division will make avnilable o its offices, on its website and by mail (1) a written

8 ]

explanation of the provisions of Seciion 16 of Chepler 476, Statutes of Wevada 2003, and NAC

3

4 {f 213.720 — 213,780, inclusive; acd (2} the fome for an oppiication.  Further, the Division admits
5 [ that despite denying the change in discharge, that Ken's reason for the dishenorabie discharge i
6 || was an unmet conditian which was rot a disgqualifving (e community service, failtre to
7 b cnmplete counseling, pey count fees g1,y factor for the change. Lastly, the Division continues 1o
§ | work through WAC 213,720 - NAC 213,790 which was not made with any applicable expiration
9 || date which directly relates to the change of discharge.

] It is easy to see how Ken would have relied on the curent poliey snd procedures
11 || implesmented and wiilized by the Division to make s request for the change in discharge. The

12 Y actions of the Division ftsel sugges: thar this procedure was anything but temporary.

13 C. KEN COULD NOT COMPLY WITH THE DIRECTIVES OF THE NEVADA
ADMINISTRATIVE CODE SINCE HE WAS DEEMED INELIGIRLE FOR THE |

14 CHANGE OF DISCHEARGE

13 Pursusnt to NAC 213770, if the Division deteerdnes that an applicant iz elipible

16 change his dishonorable discharge to henorabls discharpe, the Chief shall establishk a schedule
X Y payments for the applicant to make over the pericd for repayment established in |
18 Y subsection 4. Since, the Division detzrmined that Ken was vot eliginle for the change: be was |
17 | never given the opportunity to make payments os allowed by the code. Ken provided his |
28 4 fineneisd information In his appiication, along with ¢ proposed mouthly payment. Beoause the

21 | Division denied his application, Ke: was never given the opportunity o make a good faith effort

22} towards puying the fees owed.

2%

Grordow Sihar
Aoy i Law Tafl1z
Al u|
. d'w Pty [ RN Rk Res d ] )
Lk Yegan, Me-mds B9 F59
[222] 2538558

APP0108



- -1 =% wn ()

o

Tardon: e
Asimagy At L
Ao Focr

3347 Herorerad Horgireiok Pt
Lo Vheguo, Kireifu BEEY

{70 7465355

D THE DIVISION'S ACTION IN DENYING KEN'S  APPLICATION
CONSTITUTES AN ARBITRARY AND CaAPRICIOUS EXERCISE OF |
DISCRETION AND THEREFORE THE WRIT OF MANDANMUS SHOULD BE
GBANTED; HOWEVER AT A MINIMUM AN BEVIDENTIARY HEARING IS |
WARRANTED ;

1. The Ddivision's Action of Denviog Ken's 2014 Application for Change of
Discharge Pursuant to §B 382, Which Applicaton Ft Provided and Which |
Criteria Therein Ken Can Meet, Constltutes g Arbitrarv and Cupricious |
Exercise of ifts Discretion,

re Divigion would have this Courl believe that affar it establizhed a regulation by whigh |
persong couid apply for 8 change in discharge status, followed the regulation for nearty three
venars, and recomrmended in a wiiiten repont to the legislatuze that the regulation continue, on July
1, 2008, all octivity related to the regulerion ceased, despite evidence to the conwary. Indesd,
Ken's experience alone suggests the Division cantinued to consider applicationys well past what it
argues was the axpiration of Section 16§ of 8.8, 282 and WAC 213,720 - NAC 217,790, and tha
iz did s0 n an arbitrecy and capricious manner,

It is well-settled law in Nevada that s writ of mamlomus is svailable o compel the
performance of an act which the law requires as a duty resuiting frors an office, wusy, or station,
nr to contrel an arbilrary er capriclons sxercise of discretion. Brewery Ares Ctr, v, Stare B4,
Hraminers, 108 Nev, 1050, 1453, 843 P24 369, 372 (Nev, 1592); Round Hil Gen, Improvement
Dz v Newman, 97 New, 601, 604 837 P.2d 534, 536 (Nev. 1981); Henderson v. Headerson
Aute Wrecking, 77 Mev. 118, 359 P.2d 743 (Mev, 1961 (emphasis added) (holding the sxercise
of discretinn by a oty council ss an admirisrative board cannot be sustained is coun on the
bazis of conclasions reached by the city council in the zbsence of circumsiances which
reasonably justified suck corelugions). Marndemus is an exitaordisary remedy, and the decision
25 to whether v petition will be entertained lies within the sownd discretion of ¢ count. 14

Here, Regpondent sugpests the Cowt’s analysis should begin and end on July 1, 2008, the
purperted expiration date of Section 16 of 8.B. 282, However, despite Respondent’s assertion,

the language of Section 14 is anything but clear, partieularly when read in conjunction with NAC

"2i3.720 ~ NAC 213790, which was not made fo expire by lmitation after July 1, 2008, pnd

o Sofl12
13 33-043 36,5002
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1 | remains today in the ndministrazive code, As such, It appears that pursuant {o the code, persons
may $t1L apply for a change in discharge states, and indead, the Division’s conduct suggests it

ok fallowed the regalation as theuph io were cwrmently in efVert,

For example, when & representative from Gordon Bilver called to inquire abowt the

procedure 10 apply for a change ix discharge swms, she was not informed there was no such

LA

procedure, but instead, was supplied with mstructions and an application. % When the Division
denfed Ken's applicetion, it did not indicate it no ionger considered such applications, b
ingtead, in an whitrery and capricious cwercise aof disvretion, deried Ken's applization based

upen 2 disqualifying factor not crésent in the sode!’ And finally, when Ms, Ammeen engaged the

SFONMF o ~3 h

Division in discussions abowt its deelzion, the Division expiained Ken did not gueli®y for
[l | congidecation of & change in discharge status, because the code Imited soch considerstion to
12 || oaly those persous who received a dishonorsble dischasge for & failure to pay restitution and/or

13 | supervision fees, and for no other reason.’’ Indeed, the Division had multiple opportunities w

14 || represent that it no longer accepted applications for a chanpgs in discherpe stafus however, at no
15 || Hme did i make tha assertion.  Such conduct suggests the Division continued o process |
16 || applications loag after July 1, 2048, and did so io an arbitrary end capricious manner.

T Accerdingly, the Coust should grant Ken's Petitiom for mandammuos reiizf and force the

18 || Division to goant Ken's changs in discharge status froms dishonoerable o bonorable, provided he
19 || fulfills the regulatory requirements piported o be in existence at the tme of his application.

20 To the Exrent the Court Finds Anv Factual Dispute Exists as to Whether Ken

Can Meet the Division’s Regalatory Renuiremenfs and I3

21 Becommendation to the Sentencing Court to Grant his Application, an
2 Evidentiary Hearing is Necessary tn Resolve Such Dispure

23 i Az set forth herein, for more than, cxg t months, the Division has asserted any namber of

74 | repsong why Ken should not be afferded the opportunity to satisfy his financial obligation to the

a5 || State of Nevada and subsequerntly recebve a change in discharge status Som dishonosable o

"¢ See § 8 of Exhibit | of the Petirion asd Invorporated by refereace hirein.
27 || ™ Fse Exhibit 1-D of the Petition and Incorporated by ceference hereln,
2% 1 2w Extulbit 1-E of the Petition snd incorporaied by reference herein.

e Lo , Sofl2
3366 Firme Mogihen e 1ED308-MES 012
Lot Yy, Nevads =HeR
T R
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i honorable, Tndesd, depending on the day and the messenger, the Division's justifications heve

ranged fom the absurd, e Sewlion 16 of 8.1, 282 s “legislative history,” in the absolute, Le.

]

3 0 8.8, 282 has expired,  Notwithstanding that the Divisior's numerous inconsistencies anc

4 1 admitted “change i direction” reader its argurnents a poving target, [ts conduct further suggests
5 || the Divisian is anclear andfor confused reparding s ohbipations, policies and practices o
6 || comsideraton of a change in dischurge status. Aceordingly, Ken requests an evidentiary hearing,
7 | #s needed in the shemalive, (o separaie fact from fiction.

] The Rules of the Distriet Courts of the State of Nevads ["Nev, D.C R provide for an
g | evidentary hemricg when the facts a? issue in a pre-itial motien ars in dispute. Nev, DLCR.

L0 [ 13(6) provides in pertinent pat:

m—

6. Facreal coptentiony involved t any pee-tnal or posttrial motion shall be inidally
oresented and Seard vpon affidavits. Oral testimony may be received at the hearing with
12 the approval of the court, or tae cowrt may set the maner Sor & hearng at a time in the
funre and gilow aral cxamination of the aftanes 1w resalve facrual issues shown by the

13 affidavits w be in dispute.
14 . .
Meav, 3O 13(6)
18
VWhere, as here, the Division has not produced any affidavits in support of the assertions
I6
. zontained in s Oppozition, instead making represcntations premised on “the begt aof
1
Respordent's knowledge, "™ if the Count determines these assertions are material 1o its decision,
iR
I Ken respectfuily requests the Court hear oral testimony 0 conclugively establish, at minimum,
B
the following infoemation: (1) the actual number of appiications for a change of discharge status
20
granted or denied since June 17, 2005, and the process by which they were congidered; (2) the
2i
- gpeeific details regarding the availability of both the instructions and application for a change of
dizcharge status, inchuding but not limited to their plesement on Division®s websile; wnd {3) any
23
- and all information related to the recent reviston of the ingtructions and spplication for a change
of dizcharge statys, inchuding but not lunited o the decision-making process which resulted in
a5
their amendiment.
246
27
ng || ¥ Ser Oppositien, e 314,
Souchon # e .
seprap, e 10af 12
4 g Y T
T8 Ty || 10013 TI48012
Lan Ve, Mo S0F [
(o) TASAESS f
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Absent this information, the Court i3 left with unsupported assertions and supposition |

regarding the Division's conduct with respect s Ken's apphication, and perhaps others.

Accordingly, to the extent the Court has any doubr as to Ken's emitlement to refief based on (he

factual ossertions made by the Division in Its Opposition, Ken respecilully requests an

evidentiary hearing to resolve the unsupported [aels and inconsistencies.

v, CONCLUSION

Based on the foregoing, Petitioner Ken respectfully requests that this Court gramt his |

Petition for Writ of Mandamus ws to the Jivision of Parole and Probation’s arbitrary and
capricious exercise of its distretion to deny his application to change all prioe dishonerable
discharges 1o konorable, upon his fulfillmens of all regulatery requirerments existing af the time
of his application, In the allernative, Ken requests un evidentiary hearing to resolve any factual

disputes that muy be impeding this Court's necessary excercise of ity own diseretion to contral the

NSMM

PAGLA M. ARMENI
Nevada Bar No. 8347
COLLEEM E. MCCARTY
Nevuda Bar No, 13186
3964} Howsard Hughes Phwy., 9th Floor
Las Vegus, Mevada §9169
Tek {702) 796-5555
Atturnevs fur Petitioner Kenneth Scote Cofey
I confuncrion with Legal Ald Center of
Scuthern Nevada Pra Rone Projes

Division"s arbbirary and Lapncmus aclions,

Dated this —l——l day of February, 2013,

11 of)2

LU 0B322 5054 T2

APP0112




Gorden Sl
Annromys A L

SN giak Nl s friFi 50
(o) .S

CERTIFICATE OF SERVICE

The undersigned, an snalovee of Gordon Silver, hereby cermifies that on the J&%ay ol
February, 2005, she served 2 copy of the Reply to Opposition to Petiion [or Writ of
Mandamus, by electranic means and by plecing said copy in an envelope, postage fally prepaid,

i the U3, Muil ot Las Vepas, Nevada, sald cnvelope addressed to:

Adam Honey Naralie Waood, Chisf

Agomey General's Office Wevada Depariment of Peblic Safety
355 E. Washington Avenue, $3940 Parole and Prabaton

Las Vegas, Nevads E91031 215 Eas: Bonanza Roud

E-Mail: shonevifiag av.pov Las Vegas, Mevada 895101

A ermploges of GORDON SILVER

iaf 12
01 M-BE3RS650 12
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Ancrneys At Low

Minth Floar

3980 Howard Huphes Plowy
Las Vegas, Mevada 39109

[702) 736-5555

Electronically Filed
04/03/2015 09:04:04 AM

NEOJ *
GORDON SILVER m N AV
PAQCLA M. ARMENI

Nevada Bar No. §357 CLERK OF THE COURT
Email: parmeni@gordonsilver.com

COLLEEN E. MCCARTY

Nevada Bar No. 13186

Email: cmecarty(@gordonsilver.com

3960 Howard Hughes Pkwy., 8th Floor

Las Vegas, Nevada 89169

Tel: (702) 796-5555

Fax: (702)369-2666

Attorney for Petitioner, KENNETH SCOIT COLEY

In conjunction with Legal Aid Center of Southern Nevada Pro Bono Project

DISTRICT COURT
CLARK COUNTY, NEVADA

lr KENNETH SCOTT COLEY aka KING COLEY, CASENO, 96C137946
DEPT. XXV
Petitioner,

V8.

NEVADA DEPARTMENT OF PUBLIC SAFETY,
DIVISION OF PAROLE AND PROBATION; DOES
[-X: and ROE ENTITIES I-X, inelusive,

Respondents.

NOTICE OF ENTRY OF ORDER
PI.LEASE TAKE NOTICE that an Order Granting Petition for Writ of Mandamus, was

entered in the above-entitled matter on the ond day of April, 2015, a copy of which is attached

Dated thus i g( day of April, 2015.

GORDON SILVER

I A

PAOTATM. ARMENI ~—— \J
Nevada Bar No. 8357

COLLEEN E. MCCARTY

Nevada Bar No. 13186

3960 Howard Hughes Pkwy., 9th Floer

Las Vegas, Nevada 89169

Attorneys for Petitioner Kenneth Scott Coley
In conjunction with Legal Aid Center of

Southern Nevada Pro Bono Project

hereto.

1of2
100104-083/2623979.doc
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Alomeys At Law
Miath Flaor
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Las Veges, Nevada 89109
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CERTIFICATE OF SERVICE

The undersigned, an employee of Gordon Silver, hereby certifies that on thet % dayof

April, 2015, T caused a copy of the foregoing Notice of Entry of Order, by electronic service in

accordance with Administrative Order 14.2, to all interested parties, through the Court’s

Odyssey E-File & Serve system addressed to:

Adam Honey

Attcrney General’s Office

555 E. Washington Avenue, #3900
Las Vegas, Nevada 89101

E-Mail: ahonev{ag.nv.gov

-

An employee of Gordon Silver

20f2
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ORDG
GORDON SILVER Q@:.. b s
PAOLA M. ARMENI
Nevada Bar No, 8357 CLERK OF THE COURT
Bmail: parmeni@gordonsilver.com
COLLEEN E. MCCARTY
‘Nevada Bar No. 13186
Email: cmecarty@gordonsilver.com
3960 Hovwerd Hughes Plowy., Sth Floor
Las Vegas, Nevada 89169
Tel: (702) 796-5535 -
Fax: (702)369-2660
Attorney for Petitioner, KENNETH SCOTT COLEY
I conjunction with Legal Aid Center af Southern Nevada Pro Bono Project
DISTRICT COURT
CLARK COUNTY, NEYADA
KgNNgTH SCOTT CCLEY aka KING CASENOQ. 96C137946
COLEY,
CONSOLIDATED CASENQ.:96C137870
Petitioner,
DEPT, XXV
Vs.

NEVADA DEPARTMENT OF PUBLIC
SAFETY, DIVISION OF PAROLE AND
PROBATION: DOES I-¥; and ROE ENTITIES
I-X, inclusive,

Respondents.

ORDER GRANTING PETITION FOR WRIT OF MANDAMUS

Date of Hearing: February 23, 2015
Time of Hearing: 9:00 a.m.

On February 23, 2015, the Court heard Petitioner Kerneth Scott Coley’s (“Ken™) Petition
for Writ of Mandamus (the “Petition™). Pacla M. Armeni, Bsg. and Colleen E. McCarty, Esq.
appeared on behalf of Ken; Adem D. Eoney, BEsq., of the Office of the Nevada Attorney General,
appeared on behalf af the Newvada Department of Public ‘S afety, Division of Parole and Probation.
(the “Division”. The Court considered the papers filed on behalf of the parties, including the
Petition and the State’s Opposition; and the oral argument of counsel, and good cause appearing |

therefore,

1of3
100F04-083/2518055
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1 IT IS HEREBY ORDERED that the Petition for Writ of Mandamus is hereby
2 || GRANTED.
3 THE COURT HEREBY FINDS as follows:
4 1. The issne presented by Ken's Petition is whether the Division acted arbitrarily end
5 || capriciously in Its counsideration of Ken's request for a chanpe in discharge status from
6 || dishonorable' to honorable pursuant to the 2005 Statutes of Nevada Chapter 476, Section. 16 at
7 || pages 2360 — 2361 (hercinafter “Section 16 and in accordance with its regulations set forth in
g || WAC213.720-NAC 213.790. '
9 2. The plain language of Section 16 is ambignous. However, there would need to be

10 | legislative action in order for Section 16 to have been codified or further applicabie. Therefore,
11 | the Court finds that the statute is not still in effect and thus the Division did not fail to discharge
a duty required by the statute.

13 3, However, on the basis of the uncontested facts of this case, the Division continned
14 || to engage in the discrefionary function of centinuing this program forweard beyond the date of
15 || July 1, 2008 in which the statnte required them to do so. Fuorther, the Division effectiated the
16 | continuation of the program pursuznt to the Nevada Admiristrative Cade (NAC 213.720 —~ NAC
17 || 213.790), which remains in effect today., And in doing so, they have acted in an arbitrary and
18 !| capricious manner. Namely, the Division continuad to process requests for a change in discharge
19 [| status pursnant to Section 16 and the corresponding administrative code after July 1, 2008, and in
20 || fast, granted at least two requests for a change in discharge status subsequent to Ken's
21 | application, and forwarded recommendations to the respective sentsncing cousts.

23 4, Despite continuing to process applications for a change in discharge stafus, the
23 || Division acted arbitrarily and capriciously in denying Ken’s 2014 application on the basis of

24 || disqualifying factors nct found in Section 16 and NAC 213.720 —NAC 213,790,

25 3. Ken has no other plain, speedy and adequats remedy at lave.
26 6. The Court encourages the Division to continue to afford persons the opporfunity
27

8 L The District Court cases at issue are Case Nos, C137870 and C137946.

Gardan Sliver
Ml;lrl:;‘y:FglLaw . 2 Of 3
3880 Howard Hu;g“ Riony 1o0104-083/2618055
Las Yegas, Hevada 89169
{707 7965884
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Gardaon Sliver
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Ninth Floor
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to request & chacge in discharge status from dishoncrable to honorable on public policy grounds
as 4 means o IecoUp Moniss.

7. As the Court finds that there is no factual dispute, an evidentiary hearing is not
warranted.

IT I8 HERBEBRY ORDERED that a writ of mandamus is awarded commanding and
directing the respondent Division; (1) to allow Ken to proceed forward with his original
application for a change in discharge status from dishonorable to honorable; (2) to afford Ken the
ppportunity to avail himself of and complete the program, namely to satisfy his outstanding
financial obligation fo the Division or to demonstrate a good faith effort toward making the
required payments; and (3) if, Ken does satisfy his financial obligaticn or demonstrates a good
faith effort to do so, the Division will make a recommendation to the Court to change his
discharge from dishonorable to honorable.

I S—E«' R
day of , 2015,

IT IS SO ORDERED this

z%}ST CT COURT JUDGE

Prepared and submitted by: Approved as to form and ccnte%])

]

GO\R-J:/O—M%VER NEVADA ATTORNEY GENE

PAOLA M. ARMENI ADAM D. HONEY

Nevada Bar No. 8357 Deputy Attomey General
COLLEEN E. MCCARTY Nevada Bar. No. 8388

Nevada Bar No. 13186 555 B. Washington Avenue, #3900
3960 Howard Hughes Pkwy., 9th Floor Las Vegas, Nevada §9101

Las Vegas, Nevada 89169 Atftorneys for Respordernts
Tel: (702) 796-5555 o
Attorneys for Petitioner Kenneth Scoit Colgy

In conjunction with Legal 4id Center of

Southern Nevada Pro Bono Froject

30f3
100104-083/26 18033
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Attorney General's Office
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535 E, Washington, Suite 3900

[ N
@~

Electronically Filed
04/20/2015 03:34:58 PM

ADAM PAUL LAXALT )
Nevada Attorney General % ikﬁ"“""‘"
ADAM D. HONEY

Deputy Attorney General

Nevada Bar No. 9588

Public Safety Division

555 E. Washington Ave., Ste. 3900

Las Vegas, Nevada 89101

Tel: (702) 486-3573

Fax: (702) 486-3773

Attorneys for State of Nevada, Department of Public
Safety, Division of Parofe and Probation

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
KENNETH SCOTT COLEY aka KING

COLEY, CASE NO. 96C137946
DEPT. XXV
Petitioner,
CONSOLIDATED WITH CASES:
V. 95C125907-2
96C137870

NEVADA DEPARTMENT OF PUBLIC
SAFETY, DIVISION OF PAROLE AND
PROBATION; DOES I-X; and ROE
ENTITIES I-X, inclusive,

Respondent.
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NOTICE OF APPEAL
PLEASE TAKE NOTICE that Respondent, Nevada Department of Public Safety,
Division of Parole and Probation, hereby appeals to the Supreme Court of the State of
i
i
i
i
i
i
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Nevada from the Order Granting Petition for Writ of Mandamus by the Honorable Kathleen
Delaney on the 1st of April, 2015,
DATED this 20th day of Aprif, 2015.

ADAM PAUL LAXALT
Nevada Attorney General

By:__ /s/ Adam D. Honey
ADAM D. HONEY
Deputy Attomey General
Nevada Bar No. 9588
Office of the Attorney General
Public Safety Division
555 E. Washington Ave., Ste. 3900
Las Vegas, Nevada 89101
Altorneys for State of Nevada, Department of
Public Safety, Division of Parole and Probation
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Attorney General's Office
o
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CERTIFICATE OF SERVICE
| hereby certify that | electronically filed the foregoing NOTICE OF APPEAL with the

Clerk of the Court by using the electronic filing system on the 20th day of April, 2015.
The following participants in this case are registered electronic filing systems users and

will be served electronically:

Pacla M. Armeni (parmeni@gordonsilver.com)
Colleen E. McCarty (cmgcarty@gordonsilver.com)
Gordon Silver

3960 Howard Hughes Parkway, 9™ Floor

Las Vegas, Nevada 89169

Attorneys for Kenneth Scott Coley

aka King Coley

{sf Althea Zavas

Althea Zayas

An employee of:

STATE OF NEVADA

QFFICE OF THE ATTORNEY GENERAL
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TRAN
CASE NO. C-125907
DEPT. NO. 3

DISTRICT COURT

CLARK COUNTY, NEVADA

* X X X *

THE STATE OF NEVADA,

PlaintiffF,
REPORTER®"S TRANSCRIPT
OF

VS. WRIT OF MANDAMUS

KENNETH COLEY,

Defendant.

o o/ o/ o/ o/ o/ o/ o/ o/

BEFORE THE HONORABLE KATHLEEN DELANEY
DISTRICT COURT JUDGE

DATED: MONDAY, FEBRUARY 23, 2015

REPORTED BY: SHARON HOWARD, C.C.R. NO. 745

APP0122



© 00 N o o b~ wWw N Pk

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

APPEARANCES:

For the State:

For the Defendant:

* KX X X *

ADAM HONEY, ESQ.

PAOLAM ARMENI, ESQ.
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LAS VEGAS, NEVADA; MONDAY, FEBRUARY 23, 2015

PROCEEDINGS

* KX X X *

THE COURT: Pages 1 and 2, State of Nevada vs.
Kenneth Scott Coley.

MR. HONEY: Good morning, your Honor.

Adam Honey with the Division of Parole and Probation.
I*"m the Respondent in this.

THE COURT: This is criminal court. Stand
wherever you like.

MR. HONEY: I don"t think there i1s a DA involved
in this one.

THE COURT: This was filed in a criminal case,
and obviously we have a little bit of history 1 would like
to set in the record today before we hear the argument
counsel may have.

In this particular case -- this i1s one of the more
unique matters that 1 have seen on the calendar, because
it comes to us styled as a petition for writ of mandamus,
but as 1 understand, of course, this was originally filed
as a civil on a case number with Judge Wiese, who then
determined that i1t was better served to be heard in a
criminal case.

At which point the Court determined that there were 3

APP0124
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criminal cases potentially at issue. Only one of which
was assigned to an active department. That being our
department. So 1 went ahead and i1nquired of the clerk"s
office to see In regards to those that remained
unassigned, and those dated back to late 1999 early
2000.

The clerk®"s office indicated to us that i1t would be
beneficial to them to not have to go through the paperwork
to have to determine when to -- or how to reassign these
cases to see what the history would have been with them
had they stayed with those judges. So we went ahead and
consolidated all 3 matters.

Then subsequent to that conversation with the clerk®s
office, | had the conversation with counsel with regard to
2 things. One, there"s some confusion created by the fact
that the oldest case number C-125907, appears to have been
included in the briefing as a dishonorable discharge
matter. But I believe the State has clarified that that
case, In fact, was an honorable discharge. So the only
two cases that are actually in play, for lack of a better
word, for the petition would be the later two cases,
C-137870 and C-137946. We confirmed that in a
teleconference.

We also confirmed via the teleconference that iIn the

event the Court should determine that perhaps having this

APP0125
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matter filed in a criminal case -- respectfully, we
disagreed with potentially Judge Wiese on whether i1t makes
sense to be filed in a criminal case -- that if 1t still
could still be handled either way, civilly or criminally.
That because this court obviously chose the docket, that
we would be able to keep the case and hear the matter.

So can 1 get counsel to confirm those conversations
and that history of the case. Or did I miss anything that
might be relevant for today"s discussion before we
actually get to today"s discussion.

MR. HONEY: I think you accurately reflected our
prior conversation and the prior history of this case.

THE COURT: Ms.

MS. ARMENI: 1 agree, your Honor.

THE COURT: So then we have, obviously again,
what 1s styled as a petition for writ of mandamus
questioning how the Division of Parole and Probation
handled Mr. Coley"s application for change of discharge
status from dishonorable to honorable.

I have, of course, read the briefings, which were --
appear to be unchanged from those that were filed with
Judge Wiese, but do give us the full picture of what
occurred here. 1 think both sides, interestingly, have
argued alternative theories for relief.

I want to see this morning with your oral argument if
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there 1s anything you want to highlight or focus on, or if
you still want to argue alternative theories. 1 want to
get into those a little bit.

MS. ARMENI: Your Honor, 1 know you have read
everything, so 11l just try and hit on the highlights.

Obviously, the standard for writ of mandamus, one of
the standards i1s arbitering egregious abuse of discretion.
And that i1s what we"re arguing here. That base on the
Department taking a preference versus a reasonable
position, as well as contrary to evidence.

This 1s why -- just to give you a little bit of
background. This case, for lack of a better word, is sort
of a mess. We contacted the division and asked for the
application so that we could change the dishonorable to
honorable discharge. We received that application with no
problem. Submitted the application with no problem. Then
I received a phone call that essentially said, you know,
can you give us a couple of weeks to work through this. 1
said, no problem.

Unbeknownst to me and Unbeknownst to Mr. Coley, they
ended up changing their process. Essentially what
happened is Mr. Coley was denied the discharge, and the
reason for the denial wasn"t the three disqualifying
factors -- that 1°1l get to in a minute, that are outlined

in Section 16 -- but for a new disqualifying factor that
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the Department came up with on their own. And
interestingly enough, later on, in an e-mail exchange,
which 1 believe 1s attached as an exhibit to our reply,
the Division™s position wasn"t necessarily the lack of --
the failure to complete community service was an accurate
disqualifying factor, just in their position that was the
reason why. But they agreed i1t wasn"t one of the three
factors pursuant to Section 16 that they would allow
that.

I1"d submit to the Court that obviously due process
requires notice. And when they went and changed their
policy to now only supervision fees 1t you haven®t been up
to speed with supervision fees, that was the one thing
that would disqualify you, and that would be where we"d
get this founded on preference rather then reasoning.

THE COURT: Ms. Armeni, I"m sorry to
interrupt.

Is 1t your perception, should the Court grant relief
here, is it your perception your client will have to go
back and pay fees, or would your client go back and
complete the other conditions of probation that were noted
as -- specifically the community service as not being
completed.

MS. ARMENI: No.

I think the discharge alone could be based on -- he
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would not have to go back and do the community service. |1
think there can be a change.

Now, as far as the supervision fees, there has to be
a good faith effort, and they"d have to work with him and
give him a payment plan, which 1 think we also submitted
as an exhibit where we provided that Mr. Coley was willing
to pay a certain amount a month. We just never got to
that point, because they determined that he didn"t
qualify.

THE COURT: Do you concede the point though the
statute did in fact sunset to the extent It was
operational at one point in time but did In fact sunset.
And that this abuse of discretion argument is keyed on
their continued handling of what appears to be
applications for discharge change, or are you still
arguing that the statute itself i1s still valid.

MS. ARMENI: 1 think 1t"s ambiguous. |1 think
you can read Section 16 to state that during a certain
time period that you can make the request. 1 understand
where the State i1s coming from. [I1"m thinking that i1t did
sunset. But I think that"s where i1t gets into my position
that 1 think we all agree that the Nevada Administrative
Code the Division is relying on i1s current law.

IT you look at that, that the NAC that determines how

the Division handles i1t i1s really relying on the language
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of Section 16.

Section 16 1s what brought about the Nevada
Administrative Code. So that®"s where the Division goes
when they need guidance of what"s this supposed to mean.

I would submit to the Court the code iIn i1tself is also
ambiguous, and that"s why the Division has to go back to
Section 16 for the guidance.

The reason 1™m saying that is specifically if you
look at the Nevada Administrative Code that the Division
relies on for giving this dishonorable change in the
status from dishonorable to honorable, there aren"t those
three disqualifying factors. The only place there are the
three disqualifying factors are found are in Section 16.

But the problem is the Division is picking and
choosing which part of Section 16 they want to rely on.

So to rely on the disqualifying factors, but to then say,
no, we"re only taking the position get you can only get
the change and discharge, 1f 1t has to do with supervision
fees. And that"s clearly not what the intent of Section
16 was. Section 16 was to deal with all people, except if
you were part of those disqualifying factors, but all

that had dishonorable discharges that wanted to change i1t
and that the intent was all people, and that"s where we
have the disconnect here.

The Division now is taking the position, well, we"re
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going to take some of what Section 16 is saying, but we"re
not going to take all of 1t. And they"re changing i1t as
we go, because that certainly wasn"t their position when
we initially submitted the original application.

IT you look at NAC 213.730 specifically, that says
you submit in accordance with Section 16. And again,
there 1s nothing specific to supervision fees.

So when Mr. Coley submitted his application, we
submitted 1t based on what the code said, as well as what
the intent of Section 16 was, as well as the application
and the information.

Now, your Honor, their position says it"s not law,
yet, i1t"s still on the website. The application is still
available to other people to submit their request.

THE COURT: 1 noted that you stated that in the
reply that as of the date of the reply i1t was still
available. Have you checked again since that time.

I guess we"ll find out from Mr. Honey, what the
current process is. | was just curious.

MS. ARMENI: The last part, your Honor, 1 know
because you have a criminal calendar, you appreciate this.
the Division only makes a recommendation for discharge
from probation. It"s the Court that makes the final
determination on whether they are going to grant a

dishonorable or an honorable discharge. And here all
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roads lead to the Court. You"ll get Exhibits 1-B, 1-C,
and 1-D.

The reason we"re in front of you is because the
Division said to us, listen. Go to the Court. You know,
our position is we"re going to handle the supervision
fees. We agree that the community service isn"t
necessarily one of the 3 delineated disqualifying factors,
but we believe this i1s probably before the Court and
that"s why we brought it before the Court.

Your Honor, for that reason we"d ask you to grant the
writ of mandamus on the two case you have laid out
earlier.

THE COURT: I give you another opportunity after
I hear from Mr. Honey.

Mr. Honey.

MR. HONEY: Thank you, your Honor.

Our position is simply that the statute allowed
people to apply for a change from dishonorable to
honorable discharge until July 1st, 2008. Clearly
Mr. Coley, applying for it in 2014, is far beyond the
application date.

The confusing thing about this 1s --

THE COURT: So your position is you"re taking
the counter position which is that i1t did in fact sunset

and there i1s no legal obligation to go forward.
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MR. HONEY: It"s kind of an interesting thing.

You®"re still on the books and the statute iIs giving a
period of time in which you needed to apply by. So I™m
not even sure -- 1"m not questioning whether or not the
word sunset iIn the statute i1s no longer any good. It"s
that he"s applied outside the application period provided
by the statute.

THE COURT: 1 used the term. 1 didn"t see that
necessarily in the briefings as a stand-out argument, but
just the 1dea that somehow the statute was not currently
affective at the time that he applied.

But then you have to answer the question for me,
because this is sort of the alternative theories, right.
It"s not law or is no longer law, or he no longer is able
to apply. Or, 1f it i1s still law, he can"t get the
benefit of i1t because he didn"t do the requirements.

But how do you -- it doesn"t seem to me that there is
any factual dispute that Ms. Armeni®s affidavit sets forth
how she contacted the Division, how the Division provided
the application, how the application i1tself cites to --
the title of 1t talks about SB.282, and the NAC and the
process, by all iIntents and purposes, is available to the
public.

So how do we reconcile those two things.

MR. HONEY: What happened here is -- 1 think
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this goes to -- and Ms. Armeni is calling this a mess, so
I don"t disagree with that.

Nobody, as far as 1 know, the people from P&P that 1
talked to -- and I qualified this In my brief and
Ms. Armeni pointed out the qualification. The reason I
qualified 1t, to the best of my knowledge, is literally
there"s hundreds of people that work for P&P. | can"t
possibly know what any one person dealt with. But the
people | talked to, between July 1lst, 2008 and contact
from Ms. Armeni, nobody ever used the statute. So when
Ms. Armeni contacts P&P in 2014, P&P i1s like, what. We
don"t know. Give us two weeks, okay.

I think they took the wrong position of putting it
back up on their website. It"s been there for 6 years.
They put 1t up on their website and send her the
application materials. They literally had to go back and
like find notebooks on the statute and find application
materials.

THE COURT: 1"m a little confused on one point,
so 1711 interrupt one second and ask you to clarify.

I thought 1 read or saw an argument that the
application and the process was forthcoming pretty quickly
after you made you phone call, not weeks later after a
whole bunch of iInfrastructure was put in place.

MS. ARMENI: No. It was the next day, your
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Honor. We called -- my memory is -- 1"m giving you the
best of my memory at this point.

I went on the website. The application wasn"t there,
but there was some information that put me iIn direct
contact with who I needed to call at the Division. We
made contact with the Division and they faxed over the
application form.

THE COURT: Thank you.
MR. HONEY: Okay.

So there you have 1t. But as you said, it wasn"t on
the website. It was because of this inquiry they read the
Administrative Code.

And the last part of the Administrative Code does say
it needs to -- the process needs to be available on the
website. And the Administrative Code, unlike the 282,
whatever that number is --

THE COURT: SB.282.
MR. HONEY: -- it didn"t have any sunset, as you
refers -- relies on Section 16.

So what I think we"re getting at is basically 1 think
she agrees the statute isn"t i1n effect. But she®s saying
but I called and asked for the application and they sent
one, so therefore, they should honor they sent that.
That"s not how the law works.

IT there was a mistake made by P&P, iIn that they

APP0135



© 00 N o o b~ wWw N Pk

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

15

should have realized --

THE COURT: Didn"t they evaluate the Defendant.
Didn"t they ultimately determine he couldn"t use the
program.

MR. HONEY: That"s correct.

THE COURT: Sort of the same conditions upon
which he was dishonorably discharged from what you can see
are the reasons why the Division said they couldn®t honor
it this time.

It seems like -- 1 guess what 1"m trying to get at --

MR. HONEY: 1t wasn®"t until my involvement, when

I received this, I wasn™"t involved In any of this until
2015. 1 get this. 1 get the writs. 1I"'m like, 1 look at
it. I1"m like this statute is kind of interesting. So I

do my due diligence, and that"s where 1 find the LCB where
I ook at the preamble that says for a limited time,
right. So I go back and find the legislative history that
I cited in my brief where it has the language for a
limited time you"ll be able to do this.

That®"s why our position is that the plain language of
the statute i1s anybody that was honorably discharged
before the enactment of the statute -- the statute was
enacted In 2005 -- until July 1st, 2008 may apply. It was
a very narrow period of time. Then on January 1lst, 2009,

six months after the deadline to apply, P&P had to send a
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letter to the LCB telling them how did this work. Was
this beneficial to the State, was this beneficial to the
citizens of getting i1t changed. And they found out during
this 3 years period, 16 people used 1t, like 5 or 6 I™m
not sure of the number on i1t, that discharges were
granted.

THE COURT: Mr. Honey, in that same letter it
recommended that 1t be continued. And all the indications
seem to say it did.

MR. HONEY: That"s correct.

What did the legislature do. Nothing. It didn"t do
anything. That"s not my client. That"s not P&P. They
chose not to act legislatively any further.

There®s a reason why the statute has never been
codified. |It"s because i1t had an ending. It had a very
narrow period where you could apply for the change and
discharge status.

THE COURT: 1 just wanted to clarify. | understand
that.

So your argument isn"t that somewhere along the line
they changed courses and are not honoring it anymore.
Your argument is in light of these writs, 1 think my
client made a mistake. But you"re acknowledging, right,
that your client made a mistake In that they provided the

application. They put things out there, as i1If this
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program was still in place. And they evaluated this
Defendant and found him lacking for reasons that don"t
seem to comport with what the qualifying factors set
forth.

Would you agree with all of that.

MR. HONEY: I would agree with that.

And In my opposition it stated that I recognize this
was a 180 degree changing course since the time they first
communicated with Ms. Armeni on behalf of Mr. Coley.

I also put in my brief as an alternative theory that
in the event that the Court determined the statute was In
effect and that applying in 2014 complied with Section 16,
that 1 believe that her brief asked the Court to order us
to change his discharge, which Ms. Armeni already today
stated they can"t do that. I1t"s the Court or the Parole
Board that changes the discharge status.

But there i1s a process to go through. And that
process hasn"t been met yet. In part because my client
just flat out said, no, you don"t qualify. But even if he
didn"t qualify, he still has to have a payment plan --
well, i1t has to be determined that he can make payments.
He has to be put on a payment plan. The minimum payment
plan is $20.00 a month. The payment plan can last one
year, or half the time you are on probation. Which 1

believe 1In this case he had 3 years of probation --
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through 18 months. At the end of that time P&P will
determine has this person made a good faith effort to make
their monthly payments. And iIf so, at that time, we"ll
make a recommendation to the Court or the Parole Board --
in this case 1t would be the Court -- make a
recommendation to the Court, then when they get the order
back from the Court discharging him, they then provide it
to the person.

So even 1T the Court determines that applying 6 years
after my client®s position now the deadline to apply is
that he can still got through this process, he"ll have to
show good faith effort to make these payments for 12 to 18
months to make that determination he®s done it in good
faith.

So the Court should be granting an honorable
discharge today.

THE COURT: Last question | think, but I
appreciate the legal argument you®"re making as this
statute really never became anything after 2008 and really
shouldn™t still be available to Mr. Coley. But in light
of these circumstances, in light of this application for
Ms. Armeni on these two cases, has your client thought
about the benefits that could be had by making this
statute still be effective or at least this process

program still be effective iIn terms of recouping some
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funds.

Seems to me the legislative intent of this all along
was we have folks out there who didn"t pay, who could be
paying and here®s an insensitive to get them to pay ad be
able to change their discharges. Maybe we can make some
money. Certainly seems like finding some money out there
could be beneficial.

Has your client had any discussions along those
lines.

MR. HONEY: We haven"t had those discussions.

One of the problems 1s I"m not sure iIf the
Administrative Code on this i1s very solid. Because P&P"s
position really i1s that, wait a second. Someone that"s on
parole, they can blow off community service, blow off drug
court, blow off all of their requirements, other then
paying restitution, then they can come back and pay their
restitution. P&P doesn®"t -- that"s not how they work.
That"s not their mind set. Their mind set is about
accountability and about people fulfilling their
obligations and their debt to society that was ordered by
the Court as part of sentencing.

So getting to the whole thing, not just the money,
that"s beyond what this case was about or i1s about and
where they are in their thinking In regards to that.

Quite frankly, all they"re doing is applying the law.
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So that i1s up to the legislature to push that. We sent a
letter, like you pointed out. We sent the letter and they
made a comment. In 2009 -- late December 2008, we sent
the letter and said 1t seems to be working, okay. We see
the benefit. It was the legislation that did nothing
further with i1t.
One last point. It is still up on our website. But

P&P 1s not processing any of them. They are notifying the
people there"s pending litigation involved. They didn"t
want to go through this thing yo-yoing back and forth. It
was on for 6 years.

THE COURT: Were there other applications.

MR. HONEY: There have been other applications.
They aren"t taking any now. 1 believe there were two
people that their only short coming in their dishonorable
discharge was lack of restitution. Those parties instead
of making monthly payments, they made a flat payment to
pay it in full. And they did have recommendations change
forward. So depending on the ruling here, that might be
something else I may get to work on later.

THE COURT: I want to make sure 1 followed
you.

So maybe -- and in the time frame. Subsequent to

this case being pending here with this writ you®ve had

other applications you actually had -- your client has
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actually processed and made recommendation to change.

MR. HONEY: Between the time Ms. Armeni®s first
contact with P&P about this case in Spring of 2014, then
about putted it back on the website there have been two
instances where people have been discharged. We"re
basically waiting too see the outcome of this.

THE COURT: They paid the restitution and got
the recommendation.

MR. HONEY: They did.

Then my involvement was after that. Obviously my
position is, wait a second here. Depending on the outcome
of this, we may have to do other legal proceedings in
those two matters.

THE COURT: So last question.

So from what 1 understand, the procedural posture 1iIn
the other two matters since 2014, is that the Division
allowed them to pay. They paid flat amounts to reimburse
the restitiution. And the recommendation was made to the
court to honorably discharge them, or they were just told
okay, we accept your payment but we can®"t do anything.

MR. HONEY: 1 haven"t seen any paperwork on
this. 1"ve talked to one particular person at P&P.
Basically 1t was like, yeah, two people have since went
through the process. 1 think i1t went through the way you

just described 1t. 1 haven"t seen paperwork to confirm
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that.
I described two different scenarios.

THE COURT: But they completed the process.

MR. HONEY: Yeah. Exactly.

Like I said, after the outcome of this if It"s
determined that the statute has sunsetted, which 1 believe
it has, or otherwise there was a narrow application period
which applying 6 years after, i1t should have been rejected
for that reason, not because of the lack of restitution,
then 1 may have to go back on these other two and deal
with that.

THE COURT: Thank you.

Ms. Armeni, rebuttal.

MS. ARMENI: Your Honor, we agree. Obviously we
put in our replay the chief shall establish a schedule of
payment. So we understand what the Court®s position was,
Mr. Coley has to make payments. We were ready to do that
as part of our original application on what out monthly
payment would be. So we are iIn agreement on that.

I think what you®"re seeing here, and I think
Mr. Honey has been quite forthright with the Court. This
position about it"s not law essentially came forward and
we filed a writ. And what I think we"re seeing here is
counsel for the client has one position, but the client

has another and they continue to go forward with i1t today.
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They obviously have policies and procedures in place
to do this change. And that"s where we"re saying It"s
arbitrary and capricious. The discretion is -- they"re
not doing 1t -- they"re doing i1t in their own manner.
They"re not doing It based on any reasonableness. They"re
doing 1t on preference.

Even 1T 1t sunsetted, even 1If Section 16 did sunset,
you still have the code and the code relies on Section 16.
That®"s where they get the three disqualifying factors. So
they“"re still replying the code that has not been
retracted by any means. They"re still relying on that and
doing these change.

We just ask that Mr. Coley be treated fairly as
well.

THE COURT: Okay. Thank you.

We didn"t really talk about the application of this
as a writ of mandamus, but 1 wanted to start my remarks
from there.

I did look at this thoroughly and try to figure out
how best to handle 1t. 1 do agree that i1t would be
inappropriate for this Court to just make a determination
that somehow an honorable discharge is available to Mr.
Coley 1n these two matters that are in play. Because the
issue really is he attempted to avail himself of a program

that appears to be available and was denied him for
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reasons that appear to not be iIn keeping with what the
statute and code run together would require.

But 1T we step back, there are two scenarios I
believe where a writ of mandamus would apply. The first
scenario would be the failure of the Agency to discharge a
duty that"s required by law to do.

I do not find that the statute i1s still In effect.
Specifically to require a legal duty on the part of the
Division.

However, the second basis upon which mandamus can be
applicable i1s to control -- I believe the language from
the case law that was cited was to control an arbitrary
capricious abuse of discretion. 1 believe what has
happened here i1s that the Division has continued to engage
in the discretionary function of continuing this program
forward beyond the date in which the statute required them
to do so. But they have, In fact, done so. And in doing
that they have acted iIn an arbitrary and capricious
manner .

I also have to find writ of mandamus to apply there
IS no remedy in law. And the various procedures that were
made available to Ms. Armeni on behalf of her client for
changing a dishonorable discharge to honorable discharge,
it specifically set forth there is no plain, speedy, other

remedy.
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The language -- and I noted it here and now I"m tying
to find 1t again -- indicated that there would not be any
appeal or that there would not be any ability to
challenge, 1Tt there had been a denial. So I know I saw
that somewhere iIn the documentation.

So 1 do believe there is no plain, speed, or adequate
remedy available to Mr. Coley. So the real i1ssue becomes
what 1s the appropriate remedy.

I think in this particular circumstance that when you
take i1nto consideration that the Division after what -- 1
think the statute i1s ambiguous, Section 16 Is ambiguous.

I think that"s fair. You could read it either way that
the applications needed to be done by 2008, or that the
person had to have been dishonorably discharged by 2008.
There 1s some ambiguity there. But at the end of the day,
I think there would be legislative action in order for the
Section 16 to have been codified or further applicable.

However, as | said, the Division has undertaken to
write a report to the legislature that says they
recommended continuation of the program. It then appears
to have continue the program. We"ve got inquiry made as
to how to change discharge. We have an application being
provided that refers to the statute. All of this taking
place in 2014.

We have had an application received and reviewed.
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Found to be lacking for what appear to be
non-disqualifying factors. And the representations

here -- and 1 do appreciate your candor, Mr. Honey, on the
part of your client that they®ve had other applicants that
they"ve actually processed as well. So by all accounts it
appearances that they are still having a program that is
their discretion to have. 1 think there®s benefit, quite
honestly, to the State of Nevada to have this program
still functional, for what i1t"s worth, for you to tell
your client that. That 1f you have individuals out there
who can and do come back and pay some restitution and have
incentive to do that by having their discharge status
changed, that that can only benefit the State. 1 hear
your concerns that might express that there are other
aspects of their conditions of probation or parole that
they did not complete, that that doesn"t sit all that
well.

One of the things that 1 think bears mentioning hear
about Mr. Coley here i1s that he"s stayed out of trouble
since 1999. He"s turned his life around. He"s trying to
do something good with his life and he can"t do i1t because
he can®"t get this dishonorable discharge off his record,
and he can"t get his records sealed and stuff, you know.
What 1t 1s, 15 years later, it"s still haunting him.

So 1 think he"s the perfect candidate for this type

APP0147




© 00 N o o b~ wWw N Pk

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

27

of situation. | think he was arbitrary and captiously
denied by focusing on his failure to complete his
community service, which 1s the original discharge --
dishonorable discharge to begin with.

He should have been afforded the opportunity to
avail himself of the program and be given whatever program
guidelines there were an opportunity to make those
payments or do a good faith effort to make those payments.
And whatever else the program would entail him to do. ut
at this point there doesn®"t seem to be any dispute that
the program i1s operational, that he was denied, that he
needs to be given the opportunity to do the program. 1
don"t believe it would include him also having to
undertake community service. It would just be the
payment of restitution, as it currently stands, based on
the code and how the code codified how it intended to
carry out the requirements of the law at the time 1t was
active and how 1t continues to carry out the requirements
of the law, even though the statute is no longer active.

I also don"t believe there iIs any evidentiary hearing
that needs to be set. Although the Chapter 34 provisions
would contemplate their essential questions of fact in
dispute, but here there doesn®"t seem to be any factual
dispute and that"s why 1 asked that question of you Mr.

Honey .
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The essential facts of the fact that the program is
still made available, whether the legal argument now is
that i1t should not have been and that it was, again,
denied to him for reasons other then the disqualifying
factors.

So I"m going to go ahead and grant the writ at this
time. 1°m going to mandate that the Division allow Mr.
Coley to proceed with his application. Give him an
opportunity to avail himself of and complete the program.
And, 1T he does so, to receive the recommended request for
honorable discharge. At which point the Court will deal
with that 1f and when 1t"s forthcoming from the program.

Again, I can only encourage the Division to consider
not only keeping this program alive and operational, but
advertising i1t better so perhaps we can get some more
money In the coffer. 1 appreciate the Division feels
otherwise, but that"s my feeling in the review of this
matter today.

MR. HONEY: If I may.

Thank you for your ruling today. A couple of
clarifications.

You"re ruling that the statute has sunset, but iIn
this situation Mr. Coley, because they provided him an
application and basically treated him as 1f the statute

was still 1n effect, that they should continue the process
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until 1ts end, as 1f 1t"s In effect, for Mr. Mr. Coley.

Is that correct.

THE COURT: 1"m not going to say i1t that way.
I"m going to say it by all the evidence iIn this case, the
Division did not take the program down at whatever point
it could have taken the program down.

It instituted the program based on the statute at the
time 1t was active. It reported on the program and it
intended to continue i1t. It did, in fact, continue it.
And has, In fact, continued i1t. And I"m encouraging it to
continue i1t. So my findings are related to the specific
evidence of what occurred with Mr. Coley, but 1 would —-- 1
would be concerned, I guess, by the Division taking the
tactic of, okay, let"s just let Coley do this. But then
let"s just wipe 1t out for everybody else.

I"m trying to encourage you to encourage your client,
as you"ve already gotten monies from other individuals to
continue to allow other individuals who might wish to
apply to do this. But certainly Mr. Coley, | believe has
been arbitrarily and capriciously denied and should be
given the opportunity to complete the program and get the
recommendation, iIf he"s entitled to.

So I"m going to split the hairs that 1"m not
suggesting to you that I find the evidence to be that

somehow they just -- because Ms. Armeni called, gave Mr.
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Coley an opportunity that shouldn®t have been given. But
by all accounts, In this circumstance, i1t appears that
this program was instituted by the Division and they
continued to run i1t, therefore, they have availed
themselves of an option to have the program operating,
they just can"t arbitrarily and capriciously deny people
access to 1t.

MR. HONEY: Okay. Your Honor, I"m not trying to
comment or speak to you in order to get you to change your
ruling.

THE COURT: You“"re welcome to complete the
record.

MR. HONEY: I have been very forthright here
today. My objective here i1s to get to the right thing.
It"s one of the good things of being a deputy attorney
general, you have to be objective as opposed to self
advocacy of winning for the sake of winning.

A couple of things. The letter they sent to the LCB
was required by the statute. They didn"t just all of a
sudden decide to send this letter. The statute required
they send out letters.

Then the comment that 1t"s been up and running this
entire time, 1t hasn"t been up and running from "08 until
contact from Ms. Armeni. It was her contact that had them

put i1t on their website in 2014. That"s why 1 asked the
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question about whether or not you were ruling specifically
in regards to Mr. Coley.

As 1 know i1t they have no statutory basis to continue
the program at this time, because the statute does not
provide for it by statute. So basically what going to end
up happening is they“re going to take i1t off their website
and anybody that applies, they will not have applied
between the time period that allowed for application.

I didn"t want to get into --

THE COURT: Fair enough. Let me comment on what
you said.

First of all, again, the application period
contemplated by the statute does appear to -- again, IS
ambiguous, but i1t appears that the legislative intent
follows the Division®s argument that i1t was intended to
allow applications up through the 2008 period.

However, the Division certainly had within i1ts
discretion -- and that"s what I"m arguing -- or what 1™m
saying today has been argued successfully is the Division
exercised a discretionary function to allow the program to
continue. That they have Nevada Administrative Code
provisions that effectuate the continuation of the
program. That that certainly is legal authority to allow
them to continue the program. And they did, in fact,

continue the program. | would honestly be concerned -- 1
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hear you are going to do what you are going to do. | was
one time In your shoes. With a different agency
obviously. But you can advise your agency one of two
ways. Legally 1"m going to say don"t do this anymore,
Parole and Probation, because technically a statute for
which these Nevada Administrative Code provisions were
forthcoming has ended.

However, you don"t have to do that. And your client
doesn"t have to do that. They have a Nevada
Administrative Code that"s still effective. They can and
have operated under 1t. They have a whole infrastructure
with application and directions and instructions and all
of these good things. And they"ve gotten more money in
the coffer from doing it. So, yes, I am ordering them
-- mandating that they allow this program to be available
to Mr. Coley. That he have the opportunity to take
advantage of 1t. But I don"t see any basis upon which i1t
needs to be taken down.

But again, that"s going to be your good advice to
your client in their determination on how they are going
to proceed.

MR. HONEY: Very good. Thank you for your
patience.
THE COURT: Ms. Armeni, I"m going to direct you

to prepare the order of writ of mandamus on behalf of Mr.
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Coley with those clarifications and the Court"s original
basis for i1ts rulings. And I1°d like you to give Mr. Honey
an opportunity to see it before 1t"s filed. Then we"ll
assume that we"re going to see some indication In the
future of whether or not Mr. Coley is going to be
recommended for a honorable discharge.

However, once this order is received, we"ll close the
case as we"d typically do 1in a criminal matter and only
reopen i1t upon the filing of that recommendation.

MS. ARMENI: Thank you, your Honor.
MR. HONEY: Thank you.
THE COURT: Like 1 say, that was an interesting

one.

* KX X X *
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