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Opinion

HUFFMAN, Acting P.J.

*1 Robert D. (Robert) appeals from that portion of the
judgment sustaining defendant’s, Paradise Valley
Hospital (PVH), demurrer to his first amended complaint
without leave to amend. Robert contends PVH can be
vicariously liable, as a matter of law, for a sexual assaul{
committed by its employee and a jury should decide
whether such assaul{ is committed within a nurse’s scope
of employment. We affirm the judgment.

FACTUAL AND PROCEDURAL BACKGROUND

On February 8, 2002, Robert filed a complaint against
PVH and Noel Viray (Viray). The complaint alleged
Viray, acting within the scope of his employment as a
nurse and by consent ot PVH, assaulted Robert by

Faeet

fondling him and performing oral copulation on him
while Robert was PVH's patient. The court granted
PVH's demurrer, with leave to amend, for failure to
allege facts sufticient to support a vicarious liability cause
of action against PVH.

Robert filed his first amended complaint alleging causes
of action against PVH of assault and negligence.! In
particular, Robert asserted Viray, acting within the scope
of his authonity and with consent of PVH, assauited
Robert by performing nonconsensual oral copulation on
Robert during a sponge bath carried out as part of Viray’s
responsibility as Robert’s nurse. Despite general
allegations of consent and authorization, Robert did not
allege facts supporting these conclusions. As to the
assault cause of action, the court sustained PVH's
demurrer without leave to amend, again finding
insufficient facts alleged to hold PVH vicariously liable.
PVH then filed and was granted a motion for summary
judgment on the remaining cause of action, negligence.?

DISCUSSION

I

A demurrer tests the legal sufficiency of the complaint.
(Hernandez v. City of Pomona (1996) 49 Cal.App.4th
1492, 1497.) Therefore, we review the complaint “de
novo to determine whether it contains sufficient facts to
state a cause of action.” (/bid.) We treat the demurrer as
admitting the properly pleaded material factual allegations
of the complaint but do not assume the truth of
“contentions, deductions or conclusions of law.” (Aubry v.
Fri-City Hospital Dist, (1992) 2 Cal.4th 962, 967 (dubry
).) If any possible legal theory supports a cause of action
on the facts alleged, sustaining a demurrer is reversible
error. ([lernundvz, supra, 49 Cal. App.tth at p. 1497.) The
trial court exercises its discretion in declining to grant
leave to amend. (Aubry, supra. 2 Caldth at p. 967))
Without a reasonable possibility the pleading can be cured
by amendment, the trial court does not abuse its discretion
by not granting leave to amend. (/bid.)

I

Under the rule of respondeat superior, “an employer is
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vicariously liable for the torts of its employees committed
within the scope of the employment.” (Lisa M. v. Henry
Mayo Newhall Memorial Hospital (1995) 12 Cal.4th
191, 296 (Lisa M.};)) Here, the material factual allegations
are undisputed. Therefore, the determination of whether
the employee acted within the scope of employment is a
question of law. (Lisa ML, supra, 12 Cal.4th at p. 299.j

*2 The scope of employment might include intentional
torts even if the employer did not authorize the employee
to commit the act and the desire to serve the employer’s
interest did not motivate the employee, in whole or in
part. (Lisa M., supra, 12 Cal4th at pp. 296-297.) For the
employer to be liable for an intentional tort, the
employee’s act must have a “causal nexus to the
employee’s work.” (Id. at p. 297.) While an injury arising
out of a work-related dispute has a sufficient causal
nexus, an injury inflicted out of the employee’s personal
malice, not engendered by the employment, does not. (i
at pp. 297-298.)

The nexus must be more than “but for” causation for an
act to be engendered by the employment. (Lisa M., supra,
12 Cal.4th at p. 298.) The incident must involve an act
which is * ‘an outgrowth’ of the employment,” a risk
which is “ * “inherent in the working environment” * * or
arisk “ * “typical of or broadly incidental to the enterprise
the employer has undertaken.” * ** (Ibid.} For a sexual tort,
the employee’s act is not “engendered by the employment
unless its motivating emotions were fairly attributable to
work-related events or conditions.” (fd. at p. 30L)
Physical contact as a part of the employment, without
more, is insufficient. (/d, at p. 302.) In cases of hospital
employees with duties involving “examining or touching
patients’ otherwise private areas,” a sexual assault is
attributable to “propinquity and lust” rather than “any
peculiar aspect of the health care enterprise.” (Ibid.)

Further, the act giving rise to the injury must be generally
foreseeable in the sense that the “employee’s conduct is
not so unusual or startling that it would seem unfair to
include the loss resulting from it among other costs of the
employer's business.” (Rodgers v. Kemper Constr. Co.
(1975) 530 Cal.App.3d 608, 619.) “The employment must
be such as predictably to create the risk employees will
commit intentional torts of the type for which liability is
sought.” (Lisa M., supra, 12 Cal{th at p, 302))

11

Here. we analyze whether a hospital can, as a matter of
taw. be vicariously liable for a sexual assault committed

AL.‘--"JZE [ . SToa

by a nu}si on a patient during the course of a sponge
bath, without facts supporting conclusions of consent,
authorization, or a desire to serve the employer’s interest.
The facts in this case do not differ, in any material way,
from the facts in Lisa M., supra, 12 Cal.dth at pages 294
to 296. In Lisa M.} the court held a hospital could not be
vicariously liable, as a matter of law, when a technician
sexuallj assaulted his patient during an ultrasound
examination. The court found the technician’s act not
engendered by the employment or a foresecable
consequence of his contact with the patient. ({d. at p.
300

Under Lisa M.; Robert must allege facts showing Viray's
act was “motivated by emotions fairly attributable to
work-related events or conditions.” (Lisa M., supra, 12
Cal.4th at p. 301 Although the circumstances of the
sponge bath made it possible for Viray to commit the
assault, Viray’s decision to exploit Robert’s trust and
solitude did not arise out of the performance of the sponge
bath. Like the technician in Lisa M. Viray simply took
advantage of solitude with Robert “to commit an assault
for reasons unrelated to his work.” (Ibid.} In providing
care for Robert which required access to and touching of
Robert’s “otherwise private areas,” Viray committed a
sexual assault attributable to “‘propinquity and lust” rather
than “any peculiar aspect of the health care enterprise.”
(Id. at p. 302.) Nothing occurred during the sponge bath
“to provoke or encourage” Viray's improper conduct. A
at p. 303.)

*3 A sponge bath, like an ultrasound, is not the type of
procedure expected to give rise to “intense emotions on
either side.” (Lisa M., supra, 12 Cal.4th at pp. 302-303.)
In this respect, this case differs from a physician or
therapist becoming “sexually involved with a patient as a
result of mishandling the feelings predictably created by
the therapeutic relationship.” (/d. at p. 303.) The contact
of a nurse with a patient during a sponge bath lacks a
foreseeable risk of a sexual tort in the sime way as does
the contact of an ultrasound technician with a patient
during an ultrasound examination. (Id. at p. 303)
Consequently, Viray's conduct, in this context, is so
unusual or startling that it is unfair for the costs of it to be
passed on to PVH as a business expense. (/d. at p. 304.)

We distinguish this case from Mary M. v. Citv of Los
Angeles (1991) 54 Cal.3d 202, in which the court held the
city could be vicariously liable for a sexual assault
committed by an on duty police officer. (/d. at pp.
221-222) In Mary M, the court expressly limited its
holding based on the “unique authority vested in police
officers.” (/d. at p. 218, tin. 11.) Police authority includes
the “awesome and dangerous” power to detain, arrest, and
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when necessary, use deadly force. (/d. at pp. 206, 216))
Because danger for abuse is inherent in this power, the
resulting costs are fairly allocated to the community who
benefits from its lawful use. (/f at p. 216.) A hospital
employee, such as Viray, does not have power over a
patient rising to this unique authority or “general control”
with its inherent danger of abuse. (Lisa M., supra, 12
Cal.dth at p. 304.)

For these reasons, PVH cannot, as a matter of law, be
vicariously liable for Viray's act of sexual assault under
the facts alleged in Robert’s first amended complaint.
Further, the court did not abuse its discretion by not
granting leave to amend as no reasonable possibility of
curing the pleading existed in light of the holding in £isa

Footnotes

i

M, supra, 12 Caldth 291 (Aubry, supra, 2 Caldth at p.
967.)

DISPOSITION

The judgment is affirmed.

WE CONCUR: McDONALD and AARON, JJ.

The first amended complaint also alleged assault dircetly against Viray.

Robert has not challenged the trial court’s decision to grant summary judgment on the remaining cause of action. Accordingly, we
limit our discussion to those issues related to the demurrer.

End of Document

€ 2014 Thomson Reuters. No claim to original U S Government Works.
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MARY JO SOLON
DOE VS. VALLEY HEALTH
[‘1—“ Deposition of Mary Jo Solon Pages 1
2 September 20, 2012 2
3 (Prior to the commencement of the deposition, ; 3
4 all of the parties present agreed to waive 4
5 statements by the coun reponer, pursuantto | 5
6 Rule 30(b)(4) of NRCP.) ‘6
7 7
8 MARY JO SOLON, 8
9 having been first duly swom, testified ag follows: . 9
10 <10
11 EXAMINATION P11
12 BY MR. MURDOCK: 12
13 Q. Would you Please state your name for the | 13
14 record? 14
15 A Mary Jo Solon. S-0-t-on. (15
16 Q. Ms. Solon, have you ever had your [16
17 deposition taken before? 17
18 A. Yaes, I've been deposed before. 18
19 Q. How many times? 19
20 A. Several times. I'm sorry, | don't know the |20
21 exact number. 21
22 Q. How many times in the last let's say five |22
23 years? 23
24 A. None in the last five years, 24
25 Q. Okay. Why did you have your deposition |25
1 taken before? Just generaliy. Not specifically. Fage 8 1
2 A. Generally, | have been in healthcare since 2
3 1974, in administrative positions, so they were 3
4 healthcare-related cases. 4
5 Q. I'm sure the rules haven't changed at ayl 5
6 dramatically. You know you have a duty o tell the 6
7 truth? L7
8 A Uh-huh '8
9 Q. Youhave to answer “yes" or "no," or 9
10 something verbally to my questions. You can'tsay |10
11 “uh-huh* or “un-uhn,” like you just did. ‘1
12 A Okay. 12
13 Q. Solet me ask the Question again. 13
14.. " "You're awae that the law of 14
15 perjury applies here as it does in a court of law? 15
16 A. Yes, |am, 16
17 Q. Youhavegs duty to tell the truth? 17
18 A. Yes, | do, 18
19 Q. if you dont understand a question of mine ;19
20 today, please let me know. If yougoaheadand 20
21 answer a question I'm going to assume that you 2t
22 understood it. I that fair? 22
23 A. That's fair, 23
24 Q. 1dont know that this will take that long. 24
On the other hand, if you want to take a break at any : 25

DESQUIRE

would ask is that you answer the question first, if
there's a question pending, before we take a break.
Okay?

A. Certainly.

Q. You are not represented here by counsel, is
that correct?

A. That's correct,

Q. Now, you were served with a subpoena in
this matter, and you know what the matter is about:
is that correct?

A. Ihave read the subpoena and | realize it's
involving Jane Doe vs. -- it looks like Steven
Farmer.

Q. And do you know who Steven Farmer was, or
is?

A Yes, | do.

Q. And can you identify him for me?

A. Steven Farmer was a certified nursing
assistant and worked in the State of Nevada. He
worked for an agency, which is a business that
supplies personnel to various healthcare facilities,
and | know he worked in many faciiities in Las Vegas
in the past,

Page 7
time, please let me know. However, the only thing | 3

Nursing, is that correct?

A. lcould not tell you if that was correct or
not. | know that he did work for an agency.

Q. And you know this because of why?

A, iwas the chief nursing officer at
Rawson-Neal State Hospital Psychiatric Facility, and
Mr. Farmer had worked for us On soime occasions,

And he was arrested, which was
very public and common knowledge in our healthcare
community. It was on TV. It was in the newspaper.
We looked at our files for the
fact that he had worked there, and many state
agencies then went g organizations where Hg had
worked and asked questions about his work history
there.

Q. You said many state agencies?

A. My memory of it is it was the Bureau of
License and Certification, who changed their name to
the Bureau of Healthcare Quality and Compliance, and
the State Board of Nursing.

Q. And they asked questions?

A. They asked about his work history.

Now, that's my memory of it. |
have not gone back and looked, | don't have access |
to those records, because | dont work at the state
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1 hospital any longer.
2 Q. 1was just about to ask you that. You do
3 not work at Rawson-Neaj anymore?
4 A. No, I donot.

5 Q. Where do you work now?

6 A. I'work for Southwaest Medical Associates,
7

8

local muiti specialty physician office practice.
8 Q. What do you do there?
10 A. [ am the chief nursing officer, as well ag
11 the director of the professional administration
12 department,
13 Q. Inbetween Rawson-Neal and Southwest

{14 Medical, did you work anywhere ejse?

15 A. No, I did not. twas only a weekend,

16 Friday to Monday.

17 Q. How long did you work at Rawson-Nea|?
18 A. 1worked there just around two years.

19 Q. And you said you were the chief nursing
20 officer?

21 A. Uh-huh,

22 Q. Isthata yes?

23 A. Yes,

25 duties as chief nursing officer? 25 MR. McBRIDE: | think | have a copy of
“**““““ T age 10 J e — Page 12
1 A. Rawson-Neal is an Inpatient psychiatric 1 that.
2 hospital. | was the chief nursing officer for the 2 MS. BROOKHYSER: | have a copy.
3 inpatient side. 3 MR. MURDOCK: apologize. Lel's mark
4 The state system does have some !‘ 4 this as Exhibit 1.
5 outpatient facilities, too, but | just worked on the I'5 (Plaintiff's Exhibit 1 marked.)
6 inpatient sige. | 6 BY MR. MURDOCK:
7 And the chief nursing officer is 7 Q. Ma'am, I'm showing you what's been marked
8 responsible for the practice of nursing. In 5 | 8 as Plaintiff's Exhibit 1. Have you ever seen a
9 [acility it's required by law that someone is, and so , 9 document like that beforg?
10 | hag day-to-day operational responsibilities, 10 A. I've seen documents like this, yes.
1 Q Didyoudo hiring, firing, things like 11 Q. Have you seen that exact document before?
12 that? 112 A Idon't believe that | have.
13 A 1 hired for some positions, but we had 13 Q. Is that a document from Rawson-Neal?
4 managers in positions that would hire people that [ 14 MR. McBRIDE: | object to form.
15 would work in theijr particular departments, ‘ 15 MR. MURDOCK: if you know.
16 Q. What about in terms of CNAs? Did you have 16 THE WITNESS: | cant really answer
17 hiringffiring responsibiliies? '17 that, because | don't know the answer.
18 A Interms of CNas, Rawson-Neal as a | 18 BY MR. MURDOCK:
19 psychiatric hospital really works with what are 19 Q. Okay. Is this the type of document that
20 called mental heatth techs, and they are not 120 you would lock at prior to allowing an agency worker
21 necessarify CNAs. Some of them have that background, | 21 1o work at Rawson-Negal?
;2 many of them do not. ‘02 A. It would be very similar fo, yes, that type

And the majonity of the unlicensed
24 staff, which would be the non-nursing staff at
25 Rawson-Neal, are mental heatth techs.

DESQUIRE

Page 9 .

which is a subsidiary of United Heatth Group and is a

24 Q. And what was Your job? What were your job | 24 had more copies of this one document. | apologize.

Page 11|
Q. Okay.

1
2 A. But was responsible for reviewing files,
3 for instance, for people who came to us from
- 4 agencies. We didn't hire them, but they did work for
5 us.
6 Q. When you say “reviewing files from
7 agencies,” what do you mean by that?
;8 A. If we were qoing to look at someone from an
9 agency, there were requirements that we had from the
:10 agency they had o send us.
n They had to verify background
, 12 information. They bad to verify any licensure, if
13 there were licensure involved, or certifications.
E 14 For instance, CPR certification.
‘15 That the individual that was
16 coming from the agency had reviewed any policies or
{17 procedures that we had sent to them, that they needed
118 to know about.
19 That's kind of a general view of
20 the kind of documentation that went back and forth.
21 Q. Okay. Now, did you know a Michele Simmons?
22 A. ldon't believe so.
23 MR. MURDOCK: I'm sorry, | thought |

i 23 of a document,.
124 Q. Andthis is called “Appropriate Boundaries
25 Competency Examination, is that comrect?

800.211.DEPO (3376)
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Page 13 o ] ] Page 15]
T A Yes,itis. .1 Q. Soisityour belief that if there was no ».
2 Q. Do you know whether or aot this was an i 2 didactic component to this competency examination, °
3 examination that was drafted by Rawson-Neal for | 3 that somehow this was faulty?
4 American Nursing? i 4 MR. McBRIDE: | object to form.
S A lworked at Rawson-Neal for two years. | ‘5 MS. BROOKHYSER: Join.
€ would have bean the person involved in those two 6 THE WITNESS: | don't know what that
7 yearsin that, and ! did not do that. 7 means. Can | answer the question?
8 Now, prior to that | couldn't ) MR. McBRIDE: Yes. It's justan
9 answer that question, because | wouldn't know. 9 objection for the record.
10 Q. Did Rawson-Neal provide American Nursinga |10 THE WITNESS: From my perspective, the
11 competency examination with regard 1o appropriate 11 only piece of paper you've provided is this one piece
12 boundaries for staff at the agency? 12 of paper, so | can't answer if there's anything else
13 A. No. 13 associated with it,
14 Q. So'when you said before, in terms of 14 BY MR. MURDOCK:
15 reviewed policies and procedures - how would 15 Q. Okay. How was Rawson-Nea| set up in terms
16 American Nursing know about policies and procedures | 16 of the division of areas, in other words, G3A versus
17 that their employees should review? 17 G3B?
18 A. We developed a binder and we gaveittothe |18 A. Rawson-Neal is relatively new construction
18 agency, that included policies and procedures thatwe | 19 and the building itself surrounds a central
20 wanted them to review prior to sending staff to us. 20 courtyard, and there are pods or buildings --
21 Q. Okay. 21 although the buildings are attached, so you don't
22 A. Andthe agency's obligation was to review 22 have to walk outside. You can go around the entire
23 it with their staff before they sent staff to us, and 23 circle. Andthere's A through H.
24 we asked for them to document that in writing. 24 And in the clinical ones -- for
25 Q. Andthat policies and procedures - do you 25 instance, one of those was the cafeteria, so it ‘
T Page 14 o Page 153
1 know if that included with it the Appropriate 1 wouldn't have been a nursing unit.
2 Boundaries Competency Examination? 2 In the clinical ones there were
3 A. Idon'tthink that -- well, we would not 3 two sides, and one side was A and - let's see. We
4 have sent an Appropriate Boundaries Competency 4 called it - anyway, there are two sides in each
5 Examination during the two years that | was there. 5 building that house patients.
6 That was not developed by us during that time. And 6 Q. Were they divided by a wall or anything
7 we did not send tests. We sent poiicies and 7 like that?
8 procedures. 8 A, When you walk into the area -- all patients
9 Q. Okay. 9 there initially come into Rawson-Neal on a Legal o
10 A. And validation of competency in healthcare 10 2000, so they're all on a hold, an involuntary hold.
11 is typically done three ways. 11 When you walk into the front desk
12 One of them is a didactic 12 there are doors 10 each side that are locked doors,
13 component with a written examination. Sowere weto! 13 and you would go into the one side of the unitor the"
= 14" send anything like that, we would look for the 14 other side of the unit. So they were separate.
15 didactic component, as well as the written 15 Q. Okay.
16 examination. 16 A. On the nursing desk side you could walk
17 Q. Whenyou say "a didactic component,” what | 17 between the two units.
18 do you mean by that? 18 Q. Would there be a reason for someone - a
19 A. it's the educational piece that's either by 19 CNA, for instance, or a mental health tech, whatever

20 classroom - it's some sort of learning environment, | 20 you want to call it -- would there be a reason for a
21 self-paced leamning; but you offer the education, and |21 person who had patients on G3A to be visiting

22 then give a test on . 22 patients on G3B7?
23 Q. Okay. 23 MR. BEMIS: Calls for speculation.
24 A. Andthat's one of three ways that you 24 BY MR. MURDOCK:

25 validate competency in healthcare, for the most part. 525 Q. Ingeneral.
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; , Page 17 L . Page 19
‘ 1 A. Generally speaking, the staff would cover i 1 had some orentation information, and we had
2 for each other and assist each other. 2 evaluations for him.
3 And | do want to tell you the ‘3 And s0 I'm assuming -- that's a
4 reason that they're numbered like that - it just "4 bad thing to do -- that this document was in that
5 came back o me. 5 file, because that's where |} typically would have put
8 G and 3 - some people called the 6 itwas in that file.
7 buildings by numbers and some people called themby | 7 Q. Do you recall providing this document to
8 letters. So inthe end what they evolved to was . 8 the District Attomey's office or Metro?
9 saying G and 3, but it meant the same thing. And 9 A. No, I don'.
10 then there was the A and B side. 10 MR. MURDOCK: Let's mark this next.
11 Q. Okay. Now, there was an issue with 11 (Plaintiff's Exhibit 3 marked.)
; 12 Mr. Farmer in January of 2008. Do you remember that? { 12 BY MR. MURDOCK:
13 A Januaryof? 13 Q. I'm showing you what's been marked as
14 Q 20087 14 Plaintiff's Exhibit 3. Would you take a second and
; 15 A. No, | don't. 15 read through that?
i 16 Q. Youdon't remember that? 16 A. Okay.
17 A. No. 17 Q. Do you recall reviewing that document ever
18 MR. MURDOCK: Let's mark this as 18 before?
19 Exhibit 2. 19 A. | dont recall reviewing it before, but |
20 (Plaintiff's Exhibit 2 marked ) 20 would assume that it came as part of the other
21 BY MR. MURDOCK: 21 information.
i 22 Q Ma'am, I'm showing you what's been marked 22 Q. What do you mean, "as part of the other
23 as Plaintiff's Exhibit 2. Why don't you take a 23 information?*
(’ 24 second and read through that. 24 A Ifliook back on this, Matt Ross came to
. ’ 25 A. 1 wrote that. 25 me on the 23rd and he reported the situation with the
Q. ldidn't ask the Question yet. Did you Pags 18 CNA. Page 20

write this?

A. Yes, I did.

Q. Okay. Infact, down below it says /s/s,
and next to that it says "Mary Jo Solon?*

1

2 A typical process would be to ask
3

4

5

6 A. Yes.

7

8

9

10

people that were involved to write a statement about
what happened, and that is what this looks like,
MR. MURDOCK: Let's mark this 4.
(Plaintiff's Exhibit 4 marked.)
BY MR. MURDOCK:
Q. Showing you what's been marked as
Plaintiff's Exhibit 4, have you ever seen this
10 document before?

Q. And you did write this?
A. Yes, | did.
Q. Now, this memo is not dated. Do you recall
when you actually wrote it?
H A. No, | don't. 11 A. The document is addressed to me, so |
12 Q. Does this refresh your recollection of an 12 assume it came to me. And again, | don't really have
13 incident that occurred with Mr. Farmer in January.of .; 13- -a memory of this situation in January of 2008,

OO NOUHE WN -

= ' 14 20087 i14 Q. Okay.
15 A. Obviously when | read it, the document 15 A. 1will say that it looks like Neicey sent
16 itself refreshes my recollection; but t actually 16 this in response to a request for infformation

17 don't have a separate memory of this, separate from 17 which --

18 this piece of paper. 18 Q. Who?

19 Q. Okay. When Mr. Farmer was arrested, did | 19 A. I'm sorry, Rontraneice. People called her
20 you go back and look at any of these documents? | 20 Neicey.

21 A. Iwent back in and we had a file for avery : 21 Q. Okay. And you believe it was sentin as a
22 agency person, and | looked at the file that existed 122 request for information?

X 23 for Mr. Farmer. ;23 A. Yes.
‘ 24 Q. Okay. 4 24 Q. Now, at some point in time do you recall
25 A. We had documentation from the agency, we %25 contacting American Nursing and advising them that
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1 Mr. Farmer was not to be scheduled at Rawsonqueal 1 (Plaintiff's Exhibit 5 marked.) b
2 until there was an investigation? [ 2 BY MR. MURDOCK:
3 A. From the documents you gave me that | =3 Q. Showing you what's been marked as Exhibit
4 wrote, | contacted Michele Simmons at American 4 5, have you ever seen this document before?
5 Nursing Services on January 24th of 2008, and lalso 5 A. I don't remember reading this document, but
6 told the staffing office not to book any further 6 since it's dated January 29th | would assume that it
7 shifts for him. Our statting office people would 7 came in with the rest of these packets -- with the
8 call the agency and schedule people to work. ! 8 rest of the documents that you have.
9 Q. And it was your expectation at the time you |9 Q. Can you identify Cynthia Hotman for us?
10 did that that American Nursing would perform an 110 A. Sure. Cindy Holman was one of our two
11 investigation, is that correct? 11 staffing office people. So she worked to make sure
12 MS. BROOKHYSER: Objection to form. 112 that we had appropriate stalfing on duty, and would
13 BY MR. MURDOCK: 1 13 call various agencies and book staff when we needed
14 Q. Go ahead. You can answer the question. 14 them, if we were not able o cover open positions by
15 A. | would expect that any agency would, 15 overtime or other types of mechanisms.
16 including American Nursing. 16 Q. Okay.
17 From our perspective on the 117 (Plaintiff's Exhibit 6 marked.)
18 provider side, one of the things that happens when | 18 BY MR. MURDOCK.
19 you work with agency staff is we don't -- it's 119 Q. Have you ever seen these documents before?
20 different than working with your own employees. ‘ 20 A. These documents were sent to me
21 So if patients, colleagues, J 21 electronically, so | know I've read them before. And
22 co-workers have an issue with an agency person, you | 22 actually this one seems more familiar to me than the
%twmemmmeMMmMWWMmmJ 23 others do
24 might take a different tact with your own employee, 24 Q. Let's talk about these a little bit.
25 interms of investigating that employee. If that g 25 First of all, 1 guess it looks
i B T o Page 2
1 makes sense, i 1 like an email chain started as an email from Matthew
2 Q. But who performs the investigation? In ¢ 2 Ross to Mary Jo Solon. That's you, correct?
3 other words, was it Rawson-Neal performing the '3 A Yes
4 investigation, or was it your expectation that i 4 Q. And it was cc'd fo Tina Hovenkamp, is that
5 American Nursing would perform the investigation? | 5 correct?
6 A. What it appeared that we knew at this point i 6 A. Yes.
7 was that an agency person that was working for us as | 7 Q. Whois Tina Hovenkamp?
8amm@hm%&%medM&wmﬁma&Mn§8 A. Tina Hovenkamp is an administrative
9 a patient said that this individual had contacted - 9 assistant that works at Rawson-Neal and supported the
10 her, which would have been inappropriate. Sowe | 10 nursing administration office.
11 acted just on what the patient said. .1 Q. Now, if you look at the bottom email from
12 Q. Right 112 Mr. Ross, it was dated January 8, 2008 at 12:45 p.m.;
i 113 A. . lacted just on what the patient said. 13 “is'that correct? h
14 Q. But did you expect American Nursing to 14 A. Yes.
15 perform an investigation? 115 Q. Do you know why this email was drafted in
16 A. 1 would have expected that they would have. :16 the first place?
17 That's just a personal expectation. 17 A. Well, there must have been some verbal
18 MS. BROOKHYSER: Late objection to 18 conversation of some sort before this, that said,
19 form. 19 "Please give more information.* It looks like this
20 BY MR. MURDOCK: 20 is a response 1o getting more information.
21 Q. Wasityour personal expectation, acting as 21 So Matt Ross as a PN3, which is a
22 chief nurse at Rawson-Neal? 22 charge nurse level person on that particular unit,
23 A Yes, 23 would have discussed this with some other folks,
24 Q. Thank you. i 24 Q. Now, he states in here, "Hello Mary Jo. ‘_
25 MR. MURDOCK: Let's mark this next. t25 Further investigation helped fo clarify the situation l
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‘ 1 somewhat." Did ! read that correctly? 1 A. The dailies are daily assignment sheets
) 2 A Yes. " 2 that are a permanent record so you can see what
3 Q. Do you believe there were any other emails 3 nursing personnel worked in what unit. And this
4 besides these two? 4 means to me that Matthew and Cindy, Cynthia Holman,
5 A. | don't remember any other emails in 5 looked through our daily records back through --
6 addition to this. 6 actually 2007, and were not able to verly that
7 Q. Okay. Now, under number 1 he discusses 7 Steven had ever been assigned to work on G3B. He did
8 Lorraine Elrington's statement. 8 - work on G3A on this day of January 3rd.
9 Did you ever speak with .9 Q. Okay. We'll get back to that in a second.
10 Ms. Eirington about that statement? 5 10 MR. MURDOCK: Let me just mark this
11 A, No, ldont believe | did. 111 next exhibit.
12 Q. Number 2, he discusses Ms. Theard's 12 (Plaintiff's Exhibit 7 marked.)
13 statement, correct? 113 BY MR. MURDOCK:
14 A Yes {14 Q. Now, have you ever seen Plaintiff's Exhibit
15 Q. Did you ever speak with Ms. Theard? 15 7 before?
16 A No,!dont believe | did. 16 A. Yes,[have.
17 Q. Cynthia Holman, on number 3, talks abouta 17 Q. Andthat appears to be a Nurse Performance
18 Nurse Catalina; is that correct? 18 Evaluation, is that correct?
19 A. Yes. 19 A. it's an Agency Staffing Evaluation.
20 Q. Whois Catalina? {20 Q. Okay. And that's something that the people
21 A, It appears from this email that Catalina is 21 at Rawson-Neal fill out and then give to American

22 the nurse that Lorraine, the LPN, refers to in number |22 Nursing?
23 1. The patient told her that Steve Farmer renteda 23 A. We implemented a process when | was there

24 room from Nurse Catalina. :24 that we did very reguiar evaluations on any agency
‘ 25 Cynthia Holman is the '25 people that came in to work in our facility, much
- e e e “Page 2
1 administrative assistant staffing person who it wou?d [ 1 more often than we would evaluate our own staff,
2 appear from this email Matt talked to, and Matt told i 2 because typically you evaluate them formally once a
3 him that this nurse is an agency nurse and was -3 year.
4 currently DNR'd, which means "Do Not Return.” Which : 4 And we would collect this
5 means we called the agency and said, *Don‘t sent her | 5 information. We filed it, as well as sent a copy to
6 back.” i 6 the agency, whichever agency it was. And | know that
7 Q. Why was she DNR'd? | 7 | reviewed this, because my initials are on the top.
8 A. | don't know that, but it should be in the ‘l 8 Q. Okay. Now, apparently the patient -- if
9 files at Rawson-Neal. 9 you can look through everything and kind of get a
10 Q. Now, then number 4 says, "Patient Ethet 10 large view of the situation -- the patient they were
11 reported these phone calls to Lorraine and | 11 talking about here was on unit G3B, is that correct?
12 Rontraneice January 2, 2008," is that right? 12 A. {Noresponse.)
Et 13 A, That's what it says here, yes: 13 Q. Let'me try and help you out here.
14 Q. Now, if you go up to the second email, it's 14 A. Yes, she was on G3B.
15 dated January 9, 2008 at 9:31 a.m. Do you see that? 15 Q. She was on G387
16 A. Yes. ] 16 A. The patient.
17 Q. Now, it's an emait 10 you from Mr. Ross, 17 Q. The patient. Mr. Farmer, CNA mental health
18 correct? 18 tech, whatever you want to call him, was not assigned
19 A Yes. ;19 to work on G3B; is that correct?
20 Q. Andhe states, "After searching through the ! 20 A. This other document says that they were not
21 dailies as far back as 12/25/07 with Cynthia Holman, 21 able to find any documentation that he was assigned
22

we were unable to verify that Steve had actually been 22 1o work on G38.

- 23 assigned to work this unit G3B," is that correct? 123 Q. And you're referring to what document,
a 24 A Thats correct. ' 24 ma'am?
25 Q. Okay. Now, what does that mean to you? 25 A. The email that is dated Wednesday, January
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Page 29 -
9th at 9:31 a.m. age

Q. And what exhibit is that, ma'am? |
A. That's Exhibit 6.
Q. So the email that you're referringto is ;
the email from Matt Ross to you dated January 9, 2008 |
where he talks about where he went back in the i
dailies back through Christmas of 2007, and they ;
could not verify that Mr. Farmer worked unit G38B,
correct?
A. Thats corect. i
Q. Now, he does say though on January 3, 2008 ‘
Mr. Farmer worked on G3A, correct?
A. This email does say that, yes, Exhibit 6. :
Q. Okay. But the incident apparently occurred I
on January 2, 2008, correct?
A. Thatis what this emait says, Exhibit 6,
yes.
Q. Now, would there be a reason why Mr. Farmer
would be in G3B?
MR. McBRIDE: | object to form,
MR. MURDOCK: I'm going 10 strike the
question before | even ask it.
BY MR. MURDOCK:
Q. Now, of course you would agree with me that
CNAs, nurses, whatnot, should not be speaking with

©ONdOV LW

24

patients about their living situations; is that
correct?

A. Actually | don't agree with that.
Particularly in a psychiatric unit, it's part of the
therapeutic care plan to have appropriate
conversation. Often in the group therapy team
meetings we develop plans for post discharge, and
that is a huge issue for this patient population.

Q. Soinother words, there was no problem
with Mr, Farmer, is that correct?

A. Excuse me, | think | misspoke. | was
talking about the patient's living situation,

Q. Oh, okay. . R

A. Not Mr. Farmer's living situation. |

b7 Q. You can answer the question.

8 A, I'mthinking about my answer.
N Q. Okay.
10 A. In context, no, | think that this is
11 inappropriate.
12 Again, in group therapy sessions,

14 worker is there, the doctor is there -- people may

Pagedo!

- . Page31|
¢ 1 terms of where he discussed his living situation with F 9

2 the patient, was that a proper thing to do?

3 MR. McBRIDE: | object to form.
4 Incomplete hypothetical.
5 MS. BROOKHYSER: | join.

6 BY MR. MURDOCK:

13 when you develop a treatment plan and the social

15 1talk about renting rooms, as opposed to going to the
16 Salvation Army or being discharged to another

17 shelter. Butit still would be an improper

18 disclosure on the part of the staff person to say

19 what they were doing personally.

20 Q. Sure. If Mr. Farmer had called the client

21 or the patient on the patient's phone on two

22 occasions, would that be inappropriate?

23 A. Yes.

24 MR. McBRIDE: Object to form.

25 Incomplete hypothetical. Lacks foundation. '

MS. BROOKHYSER: Join.
BY MR. MURDOCK:

Q. Let's go to the Nurse Performance

Evaluation for a second. That was number 7.
Could you read what Mr. Ross wrote
on here?

A. “Staff informed me that Mr. Farmer cailed a
female client” -- the symbol for female is not the
word *female” -- "on the client's phone on two
: 10 occasions.”

i 1 Q. Thank you. That's all { need.

LN UTHLEWN =

12 Now, based on just that one
13- sentence, would that be inappropriate?’
14 A. Yes.

apologize.
Q. No, no. Let's go back.
A. 1think | answered the wrong question,
Q. Youdid.
A. 1 apologize for that. | surprised
everybody, including myself.

15 Q. Is this something that you would

: 16 investigate, as to whether or not the staff actually
:17  did this or not?

.18 MR. McBRIDE: | object to form. The

19 staff did what?

20 MR. MURDOCK: Called the female client

MR. McBRIDE: That surprised him more.
BY MR. MURDOCK:
Q. Let's go back and talk about that for a
second.
I Mr. Farmer had done this, in

21 on the client's phone on two occasions.
22 THE WITNESS: Well, the patient has
:23 reported that this is what occurred -- reporied it to ,

;24 two Rawson-Neal employees. It's documented by 3 3
125 registered nurse, who is a team leader, and we just T
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1 took action as a result of that and said he cant | Q. And this is something that you would have
2 come back. . 2 reviewed, is that correct?
3 Now, that was not me saying that °3 A Yes.
4 he did call her or did not call her. It's saying a 4 Q. Do you recali when you reviewed it?
S patient alleged or made the statement that he called. ‘5 A. It would have been around the time that
6 BY MR. MURDOCK: { 6 this incident occurred, but no, | could not recall
7 Q. Okay, i 7 exactly when [ reviewed it.
8 A. And we acted in response to the patient's i 8 Q. Now, the date of the memorandum is
§ statement, which we could do with agency people. -9 January 25, 2008. Do you see that?
10 it would have been a different ‘10 A, Yes.
11 follow-up if the patient had alleged that an employee 11 Q. And it talks about, *Steven Farmer Incident
12 of Rawson-Neal ~ a state employee had done this. 112 GPOD 3B, 1/7/08," correct?
13 Q. Whatwould the follow-up have been? .13 A. Yes,
14 A. We would have done more investigation to 14 Q. But the actual incident didn't occur on
15 see if it actually happened or not. 15 1/7/08, correct?
16 Q. Okay. | 16 A. The written documentation in the other
17 A. We did not investigate to see if this 17 exhibits say that the conversation happened on
18 actually happened or not. it was enough that the 18 January 2nd.
19 patient said it did. This person was an agency 19 Q. Now, the first paragraph of this document,
20 person, we told the agency we didn't want him to come | 20 Plaintiff's Number 8 states, "In response to the call
21 back. 21 received from Mary Jo Solon." Do you see that?
22 Q. Did you ever speak personally with l 22 A. Yes.
23 Mr. Farmer? 23 Q. Do you recall making a phone call to
24 A. [ don't think ! ever have. 24 Michele Simmons or American Nursing about Steven
25 Q. Did anybody at Rawson-Neal ever ask him for :25 Farmer?
_— e Fageai ! B S P36
1 his side of the story? 1 A. | don't recall the phone call as a separate
2 " A. inthe relationship with an agency, we deal 2 incident, but | believe the other documents support
3 with the agency, nof the individual. So we take our 3 that | contacted American Nursing Services and told
4 concemns back to the agency. And in fact we 4 them we had a concem.
5 developed these forms during the two years | was 5 Q. Idon't understand your answer. I'm just
6 there so that we always gave the agency somethingin! 6 kryingto -
7 writing about why we told them we DNR'd or *‘DoNot | 7 A. I don't have an independent memory of the
8 Retum"® an agency staff person. | 8 phone call and my conversation with Michele Simmons,
9 Prior fo that it had just been 8 but it's certainly supported that the conversation
10 verbal, or not some sort of formalized process. 110 happened. If that makes any sense.
11 Q. Okay. 11 Q. Okay. And why would you have made a phone
12 MR. MURDOCK: We'll mark this as the 12 call, since Mr. Farmer was already DNR'd and you had
13 next exhibit. - - e o 13" already filied out the information sheet - or not
14 (Plaintiff's Exhibit 8 marked.) ;14 you, but Rawson-Neal had aiready filled out the
15 BY MR. MURDOCK: | 15 American Nursing Services Nurse Performance
16 Q. Why don't you take a look at that. { 16 Evaluation with regard to Mr. Farmer?
17 A. Okay. (17 A. Well, we were notifying her at the agency
18 Q. Showing you what's been marked as 18 what the issues were, that he was not going to come
19 Plaintiff's Exhibit 8, have you ever seen this [19 back to us and work.
20 document before? 20 Q. Yeah, but you already did that, so why
21 A. Yes, 21 would you have made a phone call?
22 Q. Andthis appears to be a document from 122 A. Just additional follow-up.
23 Michele Simmons over at American Nursing, is that 23 Q Okay.
24 correct? 1 24 A. Again, the timelines for how everything
A, Yes. 25 happened, it appeared that there was a lot of things

25
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1 that occurred early in Jaruary, and | would have 1 When that would happen, we did
2 called her, according to Michele's documentation, on i 2 make every effort to ensure that they were not in ’
3 January 24th. | have no reason to suspect that f 3 contact with each other.
4 didn't actually occur. 4 Oftentimes this kind of fixation R
5 Q. Would it suffice to say that you were 5 of a more involved relationship - it oftentimes also \\
6 concemed about Mr. Farmer's conduct? ; 6 is a violent fixation, so people physically attack =
7 A. Inthe context of the time, remembering L7 staff. ‘\\\\
8 that this was before anything else came out about -8 So being “fixated" is a common \\\
9 Mr. Farmer. . 9 term that we use in that clinical environment to N
10 So in the context of a patient |10 describe a patient's inappropriate interest in
11 telling us that she knew where he lived, and that he : 11 another staff member. And in the context of the
12 had cafled her twice on the telephone, my leve! of 12 time, that would have been what this appeared to be,
13 concem would have been, “Well, this is (13 i believe.
14 inappropriate, it crosses boundaries, and he cant {14 BY MR. MURDOCK:
15 come back here and work with our patient population 15 Q. Well, what about a staff member who is
16 any longer.” {16 fixated on a patient?
17 Q. Right. 17 A. That's really inappropriate.
18 A. And l would have told her that, because | 18 Q. In other words, a staff member calingona
19 had conversation with anybody at any agencies, or let 19 patient's phone twice?
20 them know when we were DNRing someone, so that they | 20 MR. McBRIDE: | object to form.
21 would know why. 21 THE WITNESS: Absolutely if a staff
22 Q. And did you expect at that time that 22 member called a patient on their personal phone or
23 American Nursing would perform an investigation of 23 contacted them, it's inappropriate.
24 the incident? 24 BY MR. MURDOCK:
25 MR. McBRIDE: | object to form. 25 Q. Andwhois it up to to determine as to ’
e e e g T T e T e
1 MS. BROOKHYSER: Join. 1 whether or not the staff member is fixated on a
2 THE WITNESS: | would suspect that 2 patient or the patient is fixated on the staff
3 certainly they would have. 3 member?
4 BY MR. MURDOCK: 4 A. Patient fixations are usually very well
5 Q. So according to this document, Ms. Simmons 5 established. They happen more publicly. It's part
6 states that she spoke with Mr. Farmer on January 25, | 6 of conversation. It can be part of the treatment
7 2007, is that correct? i 7 plan and the treatment plan development that occurs.
8 A Yes '8 I'm not saying it was in this
9 Q. And she goes on 1o talk about what 9 case, butit's part of a clinical assessment, and
10 Mr. Farmer told her, correct? 10 usually we are pretty focused on our patients and
11 A. That's correct. 11 where they're coming from.

12 Q. Now, apparently Mr, Farmer told Ms. Simmons : 12 Q. Right. But of course the first thing you
13. that he was having a problem with the patient, and in - ©13 might want to6 do is ask the staff member, correct?

14 fact told Cindy in staffing about the incident, ‘14 A. That could be one thing that you might do,
15 correct? 15 yes.

16 A. That's what this documentation says, |16 Q. Butin this instance, because it was an

17 Exhibit 8. 17 agency worker, you left it up fo the agency, correct?
18 Q. Okay. ‘18 A. Yes,

18 (Plaintiff's Exhibit 8 marked.) 18 Q. Okay. Now, showing you what's been marked
20 THE WITNESS: Just as a point of :20 as Plaintiff's Exhibit 9, this is a memorandum from
21 information, in the particular clinical environment 121 you dated March 2, 2008. Do you see that?

22 that we're talking about, it is not an uncommon 122 A. Yes.

23 process for a patient to become fixated on g staff 23 Q. And that's your electronic signature, is

24 member or a social worker, psychologist, '24 that correct?

25 psychiatrist, for any particular reason. 25 A. That's correct.
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1 Q. Do you remember writing this document ¢ 1 Services.
2 A ldon'tremember writing it, but | ‘2 She talks about conversations with
3 obviously did. © 3 Miriam, who is @ PN3 on that unit, and while | have
4 Q. Now, you state in the first sentence, i 4 no independent memory of this at all, that might have
S "After reviewing the documentation from all parties 5 been a person that would have supported this fixation
6 involved, it appears that a patient fixated on . 6 by the patient, since she was the clinical person
7 Mr. Farmmer* {s that comrect? : 7 onsite on that unit at the time, observing the
8 A Yes. i B behaviors of both.
9 Q. What parties involved were you looking at, ] I know that | did review
10 what documents? 10 performance evaluations in his file subsequently, and
11 A. | could not tell you, because | don't have 11 there are many others in addition o this one, and
12 access to those records. i 12 none of the other ones suggest in any way that we had
13 Q. Do you remember any other documents than | 13 any difficulties when he was there working.
14 the ones I've shown you here today? 14 Again, this is alf in the context

15 A. Idon't remember any other documentation. | 15 at the time, and I'm very clear and recognize that
16 Q. Based upon the documents I've shown you |16 there are many issues with relation to him since
17 here today, does it appear as though the patient 17 then, but | did not know that at the time.

18 fixated on Mr. Farmer, or Mr. Farmer fixated on the |18 1 Q... Sure. And apparently you state in your

19 patient? 19 second sentence, *Mr. Farmer stated he communicated
20 A. Based on this documertt, | believe at the 20 his concerns regarding this patient's fixation,”

21 time in March of 2008 that the patient was fixated on | 21 correct?

22 Mr. Farmer. 22 A Yes.

23 Q. What do you base that on? 23 Q. That's referring to Michele Simmons --

24 A. The documentation that I reviewed. 24 A. Exhibit 87

25 Q. Show me. 25 Q. Exhibit 8, Michele Simmons' statement of
T R N Page 42 - "~ Pagesd
1 A. As 'm said before, I'm not sure lhis 1 what Mr. Farmer tofd her, correct?

2 includes all the documentation. 2 A VYes.

3 Q. Let me represent to you that these are the 3 Q. But of course you state in your third

4 documents that I've received, and | haven't received 4 sentence, "However, the staffing coordinator does not
5 anyothers. So if you could show me what documents | 5 recall any conversation with Mr. Farmer about this

6 in there you base this opinion on. 6 topic,” correct?

7 MR. McBRIDE: | object to form. 7 A. That's comect.

8 THE WITNESS: | have no documentsinmy | 8 Q. Did that raise a flag?

9 possession. 9 MR. McBRIDE: | object to form.

10 MS. BROOKHYSER: I'm going to join that 10 THE WITNESS: Based on this document,
11 objection. 11 Exhibit 9, | believe that | spoke with Cindy Holman,
12 MR. McBRIDE: It's argumemahve 12 who is the staffing coordinator, and it did not raise
13- BY MR: MURDOCK: - 13 any flags that she didn't recall a conversation with

14 Q. Based on all the documents in front of you, 14 Mr. Farmer, no.

15 the plaintiff's exhibits, please tell me what 15 BY MR. MURDOCK:

16 documents you're using to make this proclamation that : 16 Q. [ apatient is fixated on a staff member,

17 the patient fixated on Mr. Farmer. 17 what is the staff member supposed to do?

18 MR. McBRIDE: | object to form. It's 18 A. The staff member is supposed to enforce

19 been asked and answered. [It's arqumentative. 19 : appropriate boundaries, certainly is supposed to

20 THE WITNESS: I'm not sure it's a 20 communicate that fixation o the treatment team, and
21 proclamation, sir. 21 the treatment team should use that information as
22 BY MR. MURDOCK: 22 part of developing the plan of care for the patient.

23 Q. Statement. 23 Q. Did you ever investigate as to whether or

24 A. I see some supporting statements from 124 not My, Farmer actually made the phone calls to the

Michele, who | reahze now works at American Nursing 25 patient?
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1 A. [have no memory of investigating that, no. i1
2 Q. In other words, did you ever -- 2
3 A. I} can finish? : 3
4 Q. Sure. Go ahead. L4
5 A The PM3, that would be Marion, “Believes 5
6 the patient was fixated on Mr. Farmer and also [ 6
7 observed Mr. Farmer's work on numerous occasions.” | 7
8 And that is in Exhibit 9. Which g
9 tells me that | had conversation with Marion, who was | 9
10 the PN3 that we're talking about, and she befieved - 10
11 that the patient was fixated on Mr. Farmer. 11
12 Q. Did you make any notes of your conversation | 12
13 with Marion? v 13
14 A. Ihave no notes in my possession, and i 14
15 they're not in the file at Rawson-Neal then - 15
16 Q. Then you didn't? 16
17 A. Then | don't know that I did. 17
18 Q. What is Marion's last nama? 18
19 A. Tl find out. | don't know what we would 19
20 do without our iPhones, but | know that | still have 20
21 herin here. 21
22 Marion Booth-May. It's B-o-g-t-h 22
23 M-avy. 23
24 Q. Do you happen to have her phone number, 24
25 while I've got you there? 25
1 A. 1 happen to haveit. It's a mobile nufnat?gr‘.‘6 1
2 243-6130. 2
3 Q. Do you know if she still works at 3
4 Rawson-Neal? 4
5 A. I'm not sure if she does or not. 5
6 Q. Okay. Now, again, back to my question. | 6
7 A. Sheis, I will say, one of the most expert 7
8 psychiatric nurses I've ever worked with. 8
9 Q. I'msure sheis. 9
10 Did she go back and look at the 10
11 phone calis to see whether or not the phone calls : 11
12 were actually made? 12
13 A~ don't know that. 113
14 Q. Did you? 14
15 A. ldidnot. She -- $15
16 Q. Okay. 16
17 MR. McBRIDE: | don't think she was 17
18 finished. 18
19 MR. MURDOCK: Well, it was a ‘yes" or - 18
20 *no" question. All said was, *Did you?* 120
21 BY MR. MURDOCK: 21
22 Q. Now, you then apparently told American | 22
23 Nursing that he could come back? 123
24 A. Yes, | did. 24
25 Q. Do you know if he ever came back? 25

' Page 47
A. No, | don't know. 3 3
Q. Of course you had a written request to -

American Nursing, "To reinforce appropriate
boundaries with Mr. Farmer, as well as the absolute
need to report (verbally and in writing) any
inappropriate patient fixation or concems about
patient behavior to both the supervising nurse at the
hospital and to his agency.” Is that correct?
A. That's correct. That is what Exhibit 9
says.
Q. Now, why did you do that?
A. Because in the first paragraph | stated my
befief at the time that the patient was fixated on
Mr. Farmer, and this was a reminder to the agency
that they needed to work with their employee -
excuse me, he's not actually an employee - with the
person that they contract with to send 1o us, to
reinforce appropriate boundares and the need to
report verbally and in writing if he felt that any
patient was inappropriately fixated on him.
Q. Did you believe when you wrote this that
Mr. Farmer had an issue with inappropriate
boundaries?
A. lbelieve when | wrote this that the
patient was fixated on Mr. Farmer, and { wanted to

ensure that Mr. Farmer would report any of thggge
kinds of situations to appropriate people.

Q. Right, but there’s two parts to this
request.

One was what you just said, "The
absolute need to report verbally and in wiiting any
inappropriate patient fixation."”

But then there's the first part in
the sentence which talks about, “To reinforce
appropriate boundanes with Mr. Farmer.” ;

So again my question was, did you
believe at the time you wrote this that there may
boundaries with Mr. Farmer and the patients?

A. 1did not believe at the time.

Q. Then why did you write that?

A. Reinforcing appropriate boundaries is
something that we do constantly. It's always an
‘issue in psychiatric care, because it's a different
type of clinical environment. And | would have
thought that appropriate boundaries inciude when a
patient is fixated on you, what you do in respanse to
a patient fixation. So it's a very broad term.

Q. And you believed by putting American _
Nursing Services on notice that they would reinforce] '
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h 1 these appropriate boundaries, right? i1 A, Absolutely,
“ 2 A. Yes, |did. } 2 Q. You didn't investigate, correct?
3 Q. Andyou believed that American Nursing '3 A No.
4 would also instruct Mr. Farmer about the absolute (4 Q. Youdidn't call Michele Simmons to have her
5 need to repon, verbally and in writing, any . 5 investigate, correct?
6 inappropriate patient fixation, correct? . 6 A, No.
7 A VYes. .7 Q. Becausa these allegations were o serious
8 Q. Okay. | 8 you said, *No, no, no,” and you DNR'd him?
g MR. MURDOCK: Let's mark this next. i 9 A. Yes.
10 (Plaintiff's Exhibit 10 marked.) 110 Q. Now, of course two months earlier there was
11 BY MR. MURDOCK: 11 an allegation about alleged patient fixation, and you
12 Q. Showing you Plaintitfs Exhibit 10, doyou 12 allowad him to return, correct?
13 know what this is? 13 A. That's correct.
14 A. It's d memorandum that | wrote and sent to ;14 Q. Of course these were just allegations?
1S American Nursing Services that said that we 115 A. Well, no, | believe patient fixation
16 considered Steve Farmer DNR, *Do Not Return,” and | 16 occurred. | did not believe it was an allegation two
17 it's dated May 19th. 17 months earlier,
18 Q. Now, you signed this, is that correct, 18 Q. Did you speak with the patient?
19 electronically? 19 A. No, I did not.
20 A. 1 signed this electronically, yes. 20 Q. So you didn't speak with the patient, you
21 Q. And you sent that to American Nursing 21 didn't check for phone records, correct?
22 Services, correct? 22 A. That's correct.
23 A. lbeliove that | did. This is justa copy 23 Q. You didn't talk to Mr. Farmer directly,
24 ofit, but I believe | would have sent it lo American 24 correct?
25 Nursing Services. 25 A. Correct.
‘ | 0 - - T hg_‘_h—_ﬁg 50 - . . PBgfér 52
1 £4Q. «Now, you wrote that on May 19th why? ngt 1 Q. You didn't speak with Rontraneice, correct?
2 happened on May 19th that caused to you write this? | 2 A. ldon't know if | spoke with Rontraneice or
3 A. I believe that this was the timeframe that 3 not. | may have. | know that there's a document
4 :something occurred that was public knowledge, that 4 here from her addressed to me, Exhibit 4.
5 there were issues with Steve Farmer and his 5 Q. Do you recall speaking with her?
6 performance, and we didn't want him back. 6 A, Idon't have an independent recollection of
7 Q. Whatwas that? 7 speaking with her, but | would not, so | don't know
8 A. There was media stories, and | believe -- | 8 if i did or not. But she certainly sent a response
9 can't tell you the date that they happened, but | 9 lome.
10 believe that this was that timeframe. And people 10 Q. Well, was it a response, or was it just
11 became aware of the fact that there were allegations |11 a--
12 of inappropriate sexuat contact by patients at 12 A. Well, you're correct, | shouidn't have used
13 MountainView Hospital, and | believe that he was 18 -the word “response:* I dont kriow that'it wasa
14 arrested right around this time. 14 response. She sent a document to me.
15 Q. Okay. 15 Q. Okay. Sowe're not sure as 1o whether or
16 A. |believe that. 16 not you spoke to Rontraneice.
17 Q. Soin other words, there were apparently 17 You did not speak with Lorraine
18 some allegations at a hospitai regarding some alleged | 18 Elrington. | believe you testified to that, correct?
19 sexual assaults, or something like that? 19 A. No, I'm sure | did not.
20 A. Yes. 20 Q. So when you DNR'd Mr. Farmer on May 19,
21 Q. Now, of course these were just allegations, 21 2008, the only evidence before you that he even did
22 correct? 22 anything wrong was through the media, correct?
. 23 A. Yes, 23 A. Correct.
‘ 24 Q. Despite the fact that they were just 1 24 Q. Soin other words, if Mr. Farmar's patient

25 allegations, you DNR'd him immediately, comect? : 25 fixation issue was through the media, then you might
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1 have DNR'd him at that time; is that coect? -1 BY MR. MURDOCK:
2 MR. McBRIDE: | object to form. (2 Q. Looking back on this now, in the context of
3 Hypothetical. [ 3 his being arrested, do you feel you did anything
4 MR. MURDOCK: Strike that. _ 4 wrong in this case?
5 THE WITNESS: | think if he had been :5 A Actually | think [ handled it just
6 arrested for a patient fixation, that would have . 6 appropriately, in the context of what was going on at
7 elevated itto a different isvel: and | believe that { 7 the time. Certainly looking back with agdditional
8 he was arrested, and that was one of the things that . 8 information, there are concems. I'm concemed.
8 drove this action. 9 Q. What's the additional information?
10 BY MR. MURDOCK: {10 A. The additional information that he was
11 Q. Sure. You didnt notify Metro, did you? ! 11 arrested a couple of months later for a variety of
12 A. Ofthe patient fixation two months before? {12 behaviors that are inappropriate and illegal.
13 Q. Right. 113 Q. And in the end, when you contacted American
14 A. No, 1 did not. ' 14 Nursing, it was American Nursing that you refied on
15 Q. Because what you did is - he wasn't your 15 to allow him back into the facility?
16 employee, correct? 16 MS. BROOKHYSER: Objection to form.
17 A. That's correct. 17 BY MR. MURDOCK:
18 Q. You notified American Nursing, correct? 18 Q. Correct?
19 A. Correct. 19 A. I dont think that's actually entirely
20 Q. And you expected American Nursingto do |20 correct.
21 whatever they thought was necessary to deal with | 21 Q. Tell me.
22 Mr. Farmer, correct? 22 A. Isentinformation to American Nursing,
23 MS. BROOKHYSER: 1 object to form. 23 they sent information back. We collected information
24 THE WITNESS: | expected that American | 24 from other people, including probably information
25 Nursing would investigate and provide follow-up, 25 that| would have relied on quite heavily, which was
i
1 which | believe they did. Fage 54 1 the information from the PN3. Page 03
2 BY MR. MURDOCK: 2 Q. Which there's no memorandum about, correct?
3 Q. Well, of course they couldnt do an 3 A. Exhibit 9 says that she believes this
4 investigation in terms of checking for phone calls, 4 patient was fixated on Mr. Fammer, and also observed
5 cormect? i 5 his work on many occasions. :
6 MS. BROOKHYSER: Objection to form. [ 6 Q. Right. But of course when you drafted
7 Calis for speculation. 7 thai, as we discussed before, there's no notes about
8 BY MR. MURDOCK: 8 that conversation with the PN3, correct?
9 Q. Could they? 9 A. Isaid | dign't have any notes in my
10 A. Idon't know how to answer that question. 1 10 possession. | don't know if there are any notes or
11 If you're asking me could they have -- could you f 11 not. There are no notes presented here.
12 clarify what you're asking? (12 Q. Do you befieve there are somewhere?
3 aQ Yeah. Could American Nursing have called 13 Ac-thave no idea: o '
14 you and said; "We'd like a list of al the phone 14 7Q. Soshe said it was patient fixation. Do -
15 calls had by this patient?" 115 you know what she based her opinion on, by the way?
16 MR. McBRIDE: | object to form. 16 MR. BEMIS: Calls for specutation.
17 MS. BROOKHYSER: Join, 17 BY MR. MURDOCK:
18 THE WITNESS:. if | could answer that, | |18 Q. If you know. if you don't know, say you
19 don't know the process that they would have been able | 19 don't know.
20 to useto get a list of phone calls that were made to ' 20 A. She's making a clinical assessment of a
21 aceliphone. - ’ 21 patient.
22 8Y MR. MURDOCK: 22 Q. 'm not talking about a clinical assessment
23 Q. Did you expect them to do an investigation? 23 of a patient. ;
24 A. I expected them to investigate, yes. (24 What I'm asking for is the actual b
25 MS. BROOKHYSER: Same objection, ' 25 activities involved between the patient and the staff l
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1 member, what she based her opinion on, if you know? ¢ 1 A. Ive worked in my current position for
2 MR. McBRIDE: Let me object. That can . 2 three years in the summer, so 2009.
3 be the same thing. | object to form. 3 Q. 8o you were there about a year after this?
4 MR. MURDOCK: And maybe it is. It 4 A. Yes.
5 could be. | dont know, i 5 MA. MURDOCK: | have nothing further at
6 THE WITNESS: | believe it is a 6 this time.
7 clinical assessment. ;7
8 BY MR. MURDOCK: . 8 EXAMINATION
9 Q. Okay. So of course the patient's chart 13 BY MR. McBRIDE:
10 would reflect this, is that correct? 10 Q. Ms. Solon, my name is Robert McBride. |
11 A. 1 don't know what the patient chart 11 represent Mr. Farmer in this case. v
12 reflects. | have not read that, 12 . You stated that this memorandum
13 Q. And again, you never even talked to the 13 that you wrote, where you provided notice to American
14 patient, did you? [ 14~ Nursing Services that Steven Farmer was considered
15 A No, I did not. 115 DNR ~ that that occurred as a result of you leaming
16 Q. Andyou are currently - again, what is ;[ 16 ot allegations in the media about some alleged sexual
17 your job at Southwest Medical? 17 assaults by Mr. Farmer: is that right?
18 A. 'm the chief nursing officer for Southwest 18 A. That's correct. The information was in the
19 Medical Associates and the director of the 19 media, but it also was in discussion with people that
20 professional administration and development 20 worked at our hospital, at Rawson-Neal.
21 department. 21 So my initial knowledge about this
22 Q. Doyoudo hiring and firing there? 22 may have been someone there saying, *Did you see
23 A. | hirein my department, but managers hire 23 this?" if that makes sense.
24 in their own departments. And so | would dg hiring |24 Q. Okay.
25 and firing in my depariment, yes. 25 A. But then | would have seen it also.
N ‘__M S N "w’bEéE_sTs‘L* - Paga 5
1 And I sit on many panel 1 Q. And so at the time you were aware that
2 interviews. We do panel interviews for new staff, 2 Mr. Farmer had been arrested, correct?
3 new physicians. 3 A. Yes,
4 Q. On May 19, 2008, outside of sending the 4 Q. Do you know if since that time the
5 memorandum to American Nursing about Mr. Farmer, did | 5 allegations against Mr. Farmer of those various
6 you call American Nursing? | 6 allegations that were made, for which he was
7 A. 1don't belisve | did. | 7 arrested, have ever been proven 1o be true in a court
8 Q. Have youeverhad a conversation with 8 of law?
§ Michele Simmons or anybody at American Nursing 9 MR. MURDOCK: I'm going to object. The
10 discussing Mr, Farmer, after May 19, 20087 110 tral hasn't happened yet, so {'m not sure what --
11 A No. 11 MR. McBRIDE: I'm asking her if she
12 Q. Did anybody ever caif you from American 112 knows that they've been proven 1o be true.
13 Nursing? 13 MR. MURDOCK: 'm still objecting -
147 A I'don't believe so, no. 14 It's inappropriate.
15 Q. Did any lawyers ever call you from American 15 THE WITNESS: One of the documents that
16 Nursing? i 16 1receive on a regular basis is from the Nevada Stale
17 A. No. Thatt would remember. ! 17 Board of Nursing, and they publish a disciplinary
18 Q. Did Metro ever call you? '18 actionliston a regular basis, and it lists people's
19 A. No. ’ 19 names and license and any action that was taken. And
20 Q. Did the Attomey General's office ever call 120 1 believe that his CNA license was revoked by the
21 you? 121 Nevada Board of Nursing.
22 A No. lactually left employment | think 122 BY MR. McBRIDE:
23 shortly thereafter. | lett Ihe state, No, | was 123 Q. Butwhati'm asking is, do you know if
24 stilt there for awhife. Never mind. ’ 24 Mr. Farmer has been convicted of any of the
25 Q. When did you leave? f 25 allegations made against him?
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1 A. No, | dont know. i 1 your recollection, who a patient had become fixated
2 Q. Okay. And do you believe -- 2 on; is that right? ‘
3 A. Actually, let me restate that. The other ‘3 A. That's correct.
4 attomey has just said the trial has not happened, so f 4 Q. Did you report every single one of those
5 that makes me think it has not, | 5 other fixations to Metro, of a patient becoming
6§ Q. That'sright. Soas of today, these | 6 fixated on a staff member?
7 allegations have stilf not been proven to be true °7 A. No. it's a clinical symptom, and so we
8 against Mr. Farmer, true? © 8 would not have reported that. | would not have
9 A Ibelieve that's true, in a court of law. | 9 reported that o Metro.
10 Q. And do you believe that Mr. Farmer is 110 ;0. And with regard to your reliance on Marion
11 innocent untif proven guifty? | 11 Booth-May, were you satisfied with her judgment or
12 MR. MURDOCK: Objection. r 12 opinion that in her opinion Mr. Farmer --
13 BY MR. McBRIDE: 13 A. ibslieve | was satisfied, because that's
14 Q. Youve heard that phrase before, haventt 14 “what | Wrote in that exhibit, .
15 you? 15 Q. Were you also satisfied with the
16 A. lve heard that phrase before, and | 16 information that you obtained in the investigation
17 support that phrase. However, at the same time the | 17 conducted by Ms. Simmons at American Nursing?
18 Nevada Board of Nursing revoked his CNA license. |18 A. Can you repeat that question?
19 Q. lunderstand that, but that wasn't my 19 Q. Sure. Were you also satisfied with the
20 question. 20 investigation that American Nursing Services had
21 My question is, do you believe 21 conducted, including the conversations they had with
22 Mr. Farmer would be innocent untif proven guilty of |22 Steve Farmer, in arriving at your determination that
23 these charges that were made against him, 23 Steven could retum to Rawson-Neal?
24 notwithstanding the fact that the Board of Nursing |24 A. This would have been part of that decision,
25 revoked his license? 25 and | believe | was satisfied with what she said, .
e P ) T age i
1 MR. MURDOCK: And I'm sorry, ina 1 yes,
2 criminal court of law? Or are you asking in the 2 Q. Inreviewing any of Mr. Farmer's prior
3 media? What are you asking? 3 assessments that had been conducted - and one of
4 MR. McBRIDE: I'm asking in a criminal 4 them was previously shown 1o you by counsel - did
5 court of Jaw. 5 you see any instance of Mr. Farmer overreaching or
6 MR. MURDOCK: Oh. | object to | 6 engagingin inappropriate boundaries with a patient?
7 relevance. Who cares? ’ 7 A. No, | don' believe that any of the other
8 THE WITNESS: | actually believe in 8 evaluations had any negative information on them, and
9 innocent until proven guilty. Yes, | do befieve in 9 there are many of them,
10 that. 110 Q. Infact, do you recali any negative
11 BY MR. McBRIDE: ,‘ 11 comments against Mr. Farmer by any of the staff
12 Q. Now, you also stated that in your ,l 12 members, based on his performance as a CNA during the
13 experience working at Rawson-Neal, in apsychiatric | 13 _entire time he was thare?.. . o
14" hospital, that it's aot uncommen for patients to 14 A No, actually | dont.
15 become fixated on other staft members, true? 15 Q. Other than the phone calis that were the
16 A It's not uncommon for psychiatric patients | 16 issue in this case, was there, to your knowledge, any
17 1o become fixated on others. It can be another {17 allegations by this patient that Mr. Farmer had
18 patient, but it can also be staft people. It can be 118 engaged in inappropriate sexual contact with har?
19 a variety of individuals. So it does happen 119 A. ibelieve that there's a staternent in here

20 sometimes that they become fixated on employees. f
21 Q. And that would include physicians as welt, 21 have 1o look through these exhibits to see if that is
22 right? 22 there or not.

23 A Yes, it does, |23 She also though said that she was

24 Q. And during your time there Steven Farmer |24 married to him, and she referred to him as Santa

20 that she made that she said he kissed her, but I'd

25 wasn' the only individual staff member, basedon |25 Claus.
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i Q. Do you know why she referred to him as L 1 relates he says, and what he is saying would relate
2 Santa Claus? 2 tofixation, and something that he would need tc be
3 A. He had a full beard, angd actually other 3 very cautious about, as someone that works in that
4 people referred 1o him that way aiso, because he had 4 fieid.
5 that appearance. .5 Q. Butagain, based on Mr. Farmer's statement
] Q. And you know that this patient was not [ 6 toMs. Simmons, as contained in this fetter, he did
7 martied to Mr. Farmer, right? 7 nofify the staffing coordinator about this, and told
8 A. She was not married to Mr. Farmer, that's 8 the staffing coordinator that he could not be on the
9 correct. ¢ 9 unit; isn't that right?
10 Q. Youalso note from the email from Matthew 10 A. Thats what he wrote here, yes. Or that's
11 Ross that this patient was diagnosed as being 11 what he wrote that she said.
12 bipolar, right? 112 Q. Okay. And even though Cindy has no
13 A. Thatis the diagnosis that Mati Raoss did 1 13 recollection of that occurring, you have no
14 write in that email, yes. 114 independent knowledge of whether or not that
15 Q. And Matt Ross indicated the patient is 15 conversation occurred?
16 bipolar and could conceivably strike up a 16 A. Well, Cindy reporied that she did not
17 conversation with anyone instantly, right? 17 remermber any conversations with him about that.
18 A. Thatis what he wrote, yes. 18 Q. But that doesn't mean it didn't occur, she
19 Q. What did you understang that comment to 19 just doesn't remember?
20 mean? 20 A. She doesn't remember,
21 A. He was mersly making a statement about the | 21 Q. And I'm sorry if this was already asked,
22 clinical situation of the patient. 22 but after you received this letter from Michele
23 Q. And again, | just want to clarify, you have 23 Simmons, do you recall if you had any conversations
24 no recollection of having any conversations with 24 with her regarding the information contained in it?
25 Mr. Farmer at any point in fime during his work at 25 A. Idon't know if | called and spoke to her
e I ———— Pag s e a8
1 Rawson-Neal; is that right? 1 and had conversation with her after | received this.
2 A. That's corect, 2 idon'tremember.
3 Q. Do you know what medications this patient 3 Q. Andfrom the time of this letter, which was
4 may have been on while she was hospilalized at 4 January 25, 2008, up until your memorandum to the
5 Rawson-Nea)? 5 file on March 20, 2008 whers you advised that
6 A No,!dont. 6 Mr. Farmer could retum fo Rawson-Neal, do you know
7 Q. Inyour experience, is it always possible 7 whatif anything may have occurred, as far as any
8 for a staff member to fecognize when a patient 8 further investigation into these actions or inactions
8 becomes fixated on them? 9 by Mr. Farmer?
10 A. I think when the fixation is overt, when 10 A. Based on what | wrote on March 20th, |
11 their actions or statements are oven, the staff 11 would have had communication with both Cindy Holman,
12 member would recognize it. That's not always the 12 the staffing coordinator, as well as Marion
13 case. . . 413.. Booth-May, the PN3. . S
14" Q." Did you seé anything in Mr. Farmers files 14 Q. Inother words, I'm trying to determine, do
15 about any actions that he may have seen as being 15 you know why it would have taken approximately two
16 over, with regard to this patient? 16 months between the time you received that letier from
17 A. Canyou ask that again? 17 Michele Simmons, up until you finally made the
18 Q. Swe. I'm trying to find out if there's {18 decision on Mr. Farmer that he could retum on March
19 anything, based on your review of the documents, that [ 19 20th? Did anything happen in the interim that
20 you saw as overt actions by the patient, that would - 20 delayed your decision in this respect?
21 give Mr. Fammer notice that this patient hadbecome (21 A, Iwould have taken the Opportunity to talk
22 fixated on him. |22 1o those couple of people. And he was not working
23 A. | think the documentation that would 23 for us at the time, so there was no sense of urgency
24 suggest that came from Michele Simmons at American 1 24 that our patients were at risk.
Nursing, from her interview with him. And what she 125 S0 no, | don't know anything more
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about it than that, |t Q. Priorto today have you had any direct
Q. Did anyone, 16 your knowledge, specifically - 2 communication with Mr. Murdock or anyone in his b
request that Steven Farmer be alfiowed ta retum to 3 office?
Rawson-Neal to work? .4 A. I have spoken on the phone to the woman who
A. 1dont know the answer to that. | mean | l 5 helped arrange today. and | believe her name is
don't remember anybody encouraging me to bring him 6 Karen. That's the only person,
back, but he had worked there for awhile and had 7 Q. Waere you served with a subpoena t¢ appear
contacts, people that he worked with. So there may . 8 here for your deposition?
have been peopie that said, "We should gethimback |9  A. Yes,Iwas.
here.® {10 Q. Do you know when you were served with that
Q. Other than this incident and the 11 subpoena?
information we've been discussing for the past hour 12 A. 1actually was served with two, because the
and a half, was there any negative information that 13 dates changed. The first one was dated June 29th --
you obtained from any other staft members during any | 14 the letter was; and the second one was July 24th. So
conversations you might have had, regarding 115 T would have received it I'm sure right after the
Mr. Farmer and his work there at Rawson-Neaf? 116 first one, after June 20th.
A. No, there were no negatives. 17 Q. lalso meant to ask you, too, with regard
Q. After you leamed about his arrest in the 18 to these comments that the patient related that
maedia, did you conduct any additional investigations |19 Steven Farmer had kissed her -- do you recall reading
into Mr. Farmer's conduct, or whether he had any 1 20 that somewhers?
potential issues with any other patients while he 21 A. Yes.
worked there? 22 Q. Did you or anyone on your staff at
A. No, I didn't, 23 Rawson-Neal ever witness Steven Farmer kiss this
Q. You said you were contacted bythe Nevada |24 patient?
State Board of Nursing. Do you remember that? 25 A. No.
S e e e 7 S Page 73
A. Yes. 1 Q. So again, that statement came solely from
Q. Do you remember when that occurred? 2 this bipolar patient?
A. No, I'm sorry, | don't. 3 A. From the patient, yes,
Q. Do you know if it was after he was 4 Q. The same patient who said she was married
arrested? /5 toSanta Claus?
A. Oh, yes, it would have been after that, ' 6 MR. MURDOCK: Objection. Assumes facts
yes. 7 not in evidence,
Q. And do you know who youspokewithatthe : 8 BY MR. McBRIDE:
Nevada Board of Nursing? ‘9 Q. s that correct?
A. Imsorry, t do not. I 10 A. It's the same patient, yes. And a number
Q. Do you know any information that you may 11 of people reported that she said she was married to
have provided to them? l 12 him.
A. I'msorry, | don't remember. o .13 MR. McBRIDE: That's-alf | have: Thank
Q. And before today had you ever communicated ( 14 you.
with anyone at the -- again, | just want to clarify 15 MS. BROOKHYSER: 1 don't have any
this -- up until today, have you had any 16 questions.
communications with anyone at Metro regarding 17 MR. BEMIS: Can we take five minutes
Mr. Farmer? 18 real quick?
A. No. 19 (Recess.)
Q. Up until today have you had any 20
communications with the D.A.'s office regardingthe 21 EXAMINATION
allegations against Mr. Farmer in these other cases? 22 BY MR. BEMIS:
A. No. 23 Q tjusthave a few questions. My name is
Q. How about Mr. Farmer's public defender? 124 John Bemis. | represent Centennial Hills. ‘

A. No. 125

With regard to your work at ]
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1 Rawson-Neal, did you advise anybody at Rawsonﬁ\leal
2 today that you were going to be giving a deposition?
3 A. Yes. |told Chelsea Szklany, when | was
4 first served with the subpoena, that | was goingto
5 be giving a deposition.
6 Q. And I'm not going to be able to pronounce
7 that last name.
8 A. I'mgoing to spell it for you.
9 Q. Okay.
10 A. The first name is Chelsea, and the last
11 nameis S-z-k-l-a-n-y.
12 Q. What was your conversation with Chelsea?

13 A. |calied Chelsea and told her --

14 MR. MURDOCK: You know what? Before
15 you answer that question, is she an attomey?

16 THE WITNESS: No, she is not an

17 attorney.

18 MR. MURDOCK: Okay.

19 THE WITNESS: | called and told her |

20 had received the subpoena, and that it was in
21 relationship 1o Steve Farmer.

22 BY MR. BEMIS:

23 Q. And what was her response?

24 A. She said to call her after | did this and

25 tefl her how it went, which seemed like a good

response.

Q. If 'm correct, you testified earlier you
were in charge of reviewing the agency hires or the
agency employees that came over?

A. The agency people that we scheduled, yes.

Q. And what would you review when you had an
agency scheduled to come over?

A. We developed a process that we sent
information to the agencies that we wanted them to
share with anybody that they were going to send.

They sent us documentation back
that would have affirmed, if there was a license

_involved, that the person had a.current license; that
they had reviewed the information, they understood
the privacy issues.

There are many issues in that
particutar clinical environment, with verbal
deescalation and physical intervention techniques
that they had to be competent in, and a variety of
things like that.

Q. Asitrelates to licensure and background
checks, that's information that the agency would do;
is that correct?

24 A. Yes.
25 Q. And then they would provide you

SO D®DAND N EWN -
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Page 74

: Page 75
i 1 confirmation?

£ 2 A They would provide confirmation that that

- 3 iscompleted -- the background checks, drug

. 4 screenings, licensure, verification of TB screening,

" 5 those kinds of things.

.6 Q. And because the agency provided that

. 7 information to you, there would be no need for

. 8 Rawson-Neal to recheck that information?

9 A No, we would not recheck that information.
10 Q. When you request an agency scheduls, do you
11 know whether that individual that's coming over has
112 been DNR'd from a different facifity?

13 A. No, we would not know that. There is not
14 sharing of that kind of information, that I'm aware
15 of.

16 Q. And when you would DNR an individuaf it
17 could be for a variety of reasons?

18 A. Yes.

18 Q. Whether it's personal conflict, or an

20 actual thing with their employment or their skills?
21 A. It could be for any number of reasons that
22 we would just call the agency and say, "Don't send
23 this person back."

24 Q. And ! understand that especially being at a
25 mental health center, that you would provide the

" Page 76
1 deescalation information and verbal communication
2 with patients.
3 Did you provide any information to
4 the agencies about appropriate boundaries?
5 A. I'd have 1o go back and look at that
1 6 packet. It's a pretty comprehensive packet. | would
7 assuma that was specifically included. It's a binder
8 that has lots of information in it.
9 Q. Were you in charge of putting that binder
i 10 together?
11 A. Yes, I wasinvolved. | was the person that
12 put the binder together.
13 Q. And were you afso involved ifi Crédting
|14 policies and procedures at Rawson-Neal?
15 A Yes.
f 16 Q. And did you have a policy and procedure
117 about appropriate boundaries?
‘18 A Ibelieve we did.
19 Q. And do you know whether that policy
! 20 included how to communicate patient fixation to
‘ 21 management or to your immediate superiors?
22 A. 1don‘t know that that was addressed in
123 that sort of detail, without reviewing the actual
124 binder of policies.
125 Q. With regard to the documentation that we
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1 went over earfier, | want to turn your attention to ¢ 1 another facility; is that correct? ;

2 Plaintiff's Exhibit 8, the letter from Michele P2 A. That's correct.

3 Simmons, the second full paragraph. itstatesthat (3 Q. What f they were DNR'd for inappropriate

4 they called Steven Farmer on 1/25/07. | 4 boundaries, or things like that?

5 Did you believe that to be a typo '5 A, The agency would know that,

6 and to mean 20087 ' 6 Q. Right. But they wouldn't tell you?

7 A. 1 would have, yes. To be honest, | didn't |7 A. They could have told us, but --

8 nofice it until you pointed it out, {8 Q. Doyou think they should have?

9 Q. AndVm correct - | don't want to put : 9 A. Oh, yeah, | think they should have. But

10 words in your mouth -- the January incident, did you 10 there was no process - when we DNR'd somebody we
11 DNR Mr. Farmer in January, or when you said "no 11 notified the agency. We didn't then also notify

12 rehire,” is that the same? Are we using them { 12 anybody who might use staff from that agency.
13 synonymously? 13 Q. Sure, absolutely. But you believe the
14 A. "Do Not Retum® and "DNR* is Synonymous. | 14" agency certainly should have told you?
15 Q. No, butin January you indicated that you 15 MS. BROOKHYSER: Objection to form.
16 spoke to Michele Simmons about not to book shifts | 16 Assumes facts not in evidence.,
17 with Steven Farmer. 17 THE WITNESS: Yeah. If they thought
18 A. Yes. 18 that was an issue with someone that they were sending
19 Q. And does that mean “Do Not Retum?* 18 out, | think that they should have communicated that,
20 “A. Yes, that's what that means, 20 or in my opinion, not sent them out.
21 Q. Okay. And in March I'm comect that you 21 BY MR. MURDOCK:
22 then said, "We are now able to rebook shifts with 22 Q. Now, I don't know about this population,
23 Mr. Farmer?* 23 but a patient who is bipolar -- does that equate to
24 A. Yes. 24 that same patient being a liar?
25 Q. Andam I corract you don't have a 25 A No, it doss not, ‘4.
S e SaTE . - — BT
1 recollection whether Mr. Farmer again worked at 1 Q. If a patient is bipolar, does that equale
2 "Rawson-Neal after March 20, 20087 2 to that patient not being a victim?
3 A. | don't know whether he worked there 3 A. No, it absolutely does not.
4 betwsen March and May 9th. | don't recollect. 4 Q. If a person is bipolar, does that mean you
5 Q. And it also states in here on March 20th S justthrow away what they said happened?
6 you spoke to Cindy, or you spoke to the staffing 6 MR. McBRIDE: | object 1o form.
7 coordinator? 7 MS. BROOKHYSER: Join.
8 A. Cindy is the staffing coordinator. 8 THE WITNESS: No, it doesn't.
9 Q. Did you testify earlier that there were two 9 BY MR. MURDOCK:
10 staffing coordinators? 10 Q. Are you aware of the circumstances
11 A. There were two peopie, yes, that worked in 11 surrounding Mr. Farmer's sexual assaults on these
12 the staffing office. They worked 12-hour shifts. 12 women, in terms of their medical conditions?
13 Q. Who was the other one besides Cindy? j13 MR. McBRIDE: |-object to form. Lacks
= 14" A" Joanne Pinkney, P-i-n-k-n-e-y. | 14 foundation. Assumes facts.
15 Q. Anddo you know if you spoke to Joanne? | 15 MR. BEMIS: Join.
16 A. ldon'trememberif i spoke to her also, or 116 MS. BROOKHYSER: Join.
17 just Cindy. l 17 BY MR. MURDOCK:
18 MR.BEMIS: | don't have any further |18 Q. Are you aware?
19 questions. 119 A I'm aware that there are aflegations of
20 120 fault for patients who were hospitalized.
21 FURTHER EXAMINATION 21 Q. in other words, what condition they were
22 BY MR. MURDOCK: 122 in--
23 Q. When you were feviewing staffing files from |23 A. No. o
24 these agencies, you testified that you would not know 24 Q. - as to whether or not they could fight '
25 asto whether or not this person was DNR'd from -25 back, or anything like that? l
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1 MR. MeBRIDE: 1 object to form. 1 something that Michele Simmons wrole, correct?

2 THE WITNESS: I'm not aware. P2 A. Yes, the docurnent that she sent me.

3 BY MR. MURDOCK: .3 MR. MURDOCK: | have nothing further at

4 Q. Could you do me a favor and just show me in 1 4 thistime.

5 the documents that you've been provided here today, @ §

6 where it says in any of the documents that theywere 6 FURTHER EXAMINATION

7 married -- that the patient and Mr. Farmer were © 7 BY MR. McBRIDE:

8 married? ] Q. Ms. Solon, at Rawson-Neal were there video

9 A Exhibit 8, he made that statement o -- 9 cameras at all in place?

10 Q. Mr. Farmer did. | 10 A. No, not video cameras. The patients, based

11 A. Mr. Farmer made that statement. 11 on their clinical situation, are assigned a level of

12 Q. Outside of Mr. Farmer making the statement, i 12 surveillance by staff, and the most loose

13 did anybody else make the statement that they were |13 surveillance is every 15 minutes.

14 married? |14 Q. And do you know what type of surveillance

15 A. Letme look here. In Exhibit 4, our 15 this patient would have been under by any staff

16 employee stated that he was her boyfriend. 16 member?

17 Q. Thatdoesnt say "married.” 17 A. 1 cannot recollect what surveiflance she

18 A. Cormect, 18 was on during the course of her hospitalization. It

19 Q. it says *he was her boyfriend,” correct? 18 does vary at times, depending on what's going on with

20 A. Yes. Andin Exhibit 3 it refers to 20 the patient.

21 "boyfriend" also. 21 Q. And who would be charged with that

22 Q. Okay. Now, just because you didn't see -- 22 surveillance of a particular patient?

23 I'm sorry, you can continue looking. | apologize. 23 A. The staff that work on the unit.

24 A. And in Exhibit 2 | state, *This patient 24 Q. Would that include a CNA?

25 told two Rawson-Neal Nursing Services employees (an|25 A. That would include mental health techs,
S “Fae R, T aeesd

1 LPN and a mental health tech) that he was he 1 yes,

2 boytriend." 2 Q. And would those be employees of Rawson-Neal

3 Q. Right. it doesnt say "married?" 3 orof the agency?

4 A. No, it does not say "married." 4 A. They are both employees of the agency and

5 Q. The only one that said “married" was 5 employees of Rawson-Neal, and they document it on a

6 Mr. Farmer, correct? 6 documentation tool that's not part of the medical

7 A. Yes, that's comect, 7 record.

8 Q. Okay. Now, just because you don't witness 8 MR. MURDOCK: I'm sorry, could you say

9 someone inappropriately touching or kissing another | § that again?

10 person, that doesn’t mean it didn't oceur, correct? 10 THE WITNESS: They document it on a

11 A. Absolutely, that's correct. ['11  documentation tool that is not part of the medical

12 Q. Andjustsoi'm crystal clear about this - 12 record.

13 and | think I've asked you before, but | justwantto .| 13 BY MR. McBRIDE:

14 be crystal clear about this - you never spoketothe 14 Q. Whereis that documentation tool?

15 patient, correct? 15 A. It's alog and they're permanently stored.

16 A No,!didnot. . 16 They're very retrievable.

17 Q. Did you ever read the grand jury testimony = | 17 But it's a log, and i you're

18 of the patient? ) 18 assigned to do that surveillance you have the

19 A No,ldidnt 19 patients’ names, and timeframes. And there are

20 Q. Have you ever seen any documents at all 20 codes, and you write on the code what the patient was

21 actually writlen by Mr. Fammer about what Ooccurted at | 21 doing at the time you observed the patient. ft could

22 Rawson-Neal? ST 22 be sleeping. They could be socializing with others.

23 A. No, | have not seen any documents written | 23 They could be in a therapy session,

24 by Mr. Farmer. t24 The order for their leve! of

25 Q. Sothe only docurment you've seen is 25 surveillance, we sometimes also have constant
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Page 87 |
supervising nurse on the unit, who then would report .

it forward.
MR. McBRIDE: That's all the questions
I have.

FURTHER EXAMINATION
BY MR. MURDOCK:
Q. Which is what Lorraine and Rontraneice did,
correct? They followed what they should have done?
A. | believe that they reported it to Matt
Ross, yes, absolutely. | think they did exactly what
they were supposed to do.
MR. MURDOCK: I'm sorry, | don't know
if you had anything.
MS. BROOKHYSER: | have no questions.
MR. BEMIS: [ had one follow-up.
MR. MURDOCK: Go ahead. I'm sorry.

FURTHER EXAMINATION
BY MR. BEMIS:
£ Q. With respect to if the allegations of
kissing a patient had been substantiated, would you
have to report that to the Board of Nursing?
A. Yes.
Q. And you didn't report anything to the Board

Page 85
observation. That would mean that a patient had to 1
be within your eyesight a hundred percant of the S 2
time, and if you needed to step away and go to the 3
bathroom or anything like that, you had to be ;4
replaced by someone. 's
And there also is one-to-one 6
surveillance, and that is for a patient that needs a 7
staff member assigned to them, and you have to be ) 8
within am's length of the patient at alf imes. So 9
if they're moving around the unit, you do that, 10
And all that is documented by the ’ 11
person who is doing it. But because of the way the 12
documentation tool is built, you have up to 30 13
patient names, and the timeframes across. So that ‘14
tool is not put into every medical record. 115
Q. But again, you don't know what level of [ 16
surveillance this patient was under: is that right? 17
A. No. it's very uncommon to be on a 18
one-to-one. That's people that are acting out, 19
aftacking others, attacking staff, inappropriate 20
behavior where they need someone very close to them. 21
And the other one-to-one 22
Observations often are for folks that have suicidal 23
ideation, so you have to be able 1o see them at all ‘24
times, head to toe. You cant sit in the doorway and 25
_______ e S eI
see only their legs and feet in a room. 1
Q. And toyour knowledge, did anyone at 2
Rawson-Neal ever go back and look at those logs with | 3
regard to this patient, Io see if there was any 4
observation of any inappropriate contact with Steven 5
Farmer? | 6
A. | don't know that anyone went back and 7
looked at those actual fogs. The log is completed by |8
the staff member, and they would code, you know, 9
“socializing with others,” “in the caleteria,” "in 10
the gym"* -- those kinds of things, 11
if one of our staff people saw 12
another agency or employee in inappropriate contact | 13.
with a patient, they would report that. There's no 14
code for that. 15
Q. Okay. Andits your testimony that it any 16
staff member had observed Mr. Farmer kissing this 117
patient, or any inappropriate contact, that would 18
have been reported to someone at Rawson-Neal? 19
A. The expectation for all employees, if 120
there's any physical contact, is that it is reported, ! 21
whether that was kissing or any other type of 22
contact. 23
Q. And who would that have been feported to? | 24
A. Typically people would report it 16 the 25

f Nursing? " Page &
of Nursing? .

A. | did not report it to the Board of
Nursing. But because he's a CNA, that would be
feportable to the Board of Nursing. They cover CNAs.
In this particular client ;
environment, we did a lot of training on physical
contact and things like that.
So when a patient who is being
discharged comes to you and wants to hug you as
they're being discharged, we really don't do that.
Any sort of physical contact is
very much discouraged, partly because you can have
situations also when it's not really a hug, it tums -
inlo an assault. Staff there get assaulted a lot.

FURTHER EXAMINATION
BY MR. MURDOCK:

Q. Did you ever find out what happened 1o the
patient, if anything, after she was discharged?

A. No, | did not.

Q. | guess most important, did American
Nursing ever come in and ask for these logs, these
surveillance of patient logs, to make a determination
as to whether or not anything occurred between Stever ‘
Farmer and the patient? T
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1 MS. BROOKHYSER: Objection. Form. 1 A. No, ! did not.
2 BY MR. MURDOCK: 2 Q. Why not?
3 Q. ifyou know. -3 A lwrote a memorandum to file and sent it to
4 A idon'tknow that they did. - 4 Michele saying, "This is what has been reported to
5 Q. Did American Nursing ever come in and ask | 5 us, and based on this, these are the actions we're
6 you for any of the documents at all, with regard to 6 going to take.” It's just not appropriate 10 send
7 Mr. Farmer and these allegations? i 7 therestofit.
8 A. No. The only thing that | would have ' 8 Q. Did you feel that you provided adequate
9 provided to American Nursing -- . 9 information to ANS to have them investigate?
10 Q. Holdon. I'm just asking what they asked 10 A. Yes, I certainly thought | did.
11 for. Not what you provided —- what they asked for. 11 Q. Did anyone to your knowledge ever have any
12 Did American Nursing ever come in 112 discussions with this patient's treating psychiatrist
13 and interview Rontraneice? 13 at Rawson-Neal, regarding these events or her
14 A. No. {14 recollection of events involving Steven Farmer?
15 Q. Did American Nursing ever come in and ask | 15 A. ldontknow. A patient's fixation on a
16 you to interview Lorraine Elrington? 16 staff member or anyone else could certainly be a
17 A. No. 17 topic of treatment team, and there ara notes for
18 Q. Did American Nursing ever come inand ask |18 treatment team in the medical record. So if that
19 you to interview Matt Ross? 19 discussion occurred it would be documented there, but
20 A. No. 20 Idon't know that it did in this case.
21 MR. MURDOCK: | have nothing further at 21 Q. So you personally didn' instruct anyone to
22 this time. 22 look at those records?
23 MS. BROOKHYSER: | have some follow-up. | 23 A. No.
24 MR. McBRIDE: | have just a couple, 24 Q. And you personally did not look at those
25 too. 25 records?
1 MS. BROOKHYSER: Go ahead. Page 50 1 A. ldid not look at the records, no. Page 52
2 2 MR. McBRIDE: That's alf | have.
3 FURTHER EXAMINATION 3
4 BY MR. McBRIDE: 4 EXAMINATION
5 Q. Did you ever teil anyone at American | 5 BY MS. BROOKHYSER:
6 Nursing that thare were these surveillance logs kept? 6 Q. 1don' think I've introduced myself to you
7 A. Itspartof the charting and 7 yet I'm Amanda Brookhyser. [ represent ANS.
8 documentation, so | don't know that [ ever had 8 I think you testified eariier,
9 specific conversation with American Nursing about 9 particularly talking about Exhibit 8, which is the
10 documentation logs. American Nursing would know that | 10 letter from Ms. Simmons, that this was something that
11 we abserve and document what the patient is doingon |11 you would have reviewed when making your decision o
12 a very regulated basis in any psychiatric facility. 12 allow Mr. Farmer to again start working at
13 Q. Even though American Nursing didn't come in. | 13 Rawson-Neal; is that corect? -
14 and interview these individuals that made those ‘14 A. That would have been ane of the documents,
15 reports about Steven Farmer, you did provide their f 15 vyes.
16 statements to American Nursing, correct? 116 ; Q. And| believe you also testified that atter -
17 A. I'm sorry, the only thing | provided to 117 reading this comespondence from Ms. Simmons you were
18 American Nursing was the evaluations. {18 satisfied with the investigation that ANS had
19 The other documents say that | 119 conducted?
20 sent to Michela Simmons, | would not have sent them ' 20 A. | was satisfied with what she sent back,
21 more information than, *Our employees said thatthis /21 and then | interviewed folks at our agency also. -
22 happened.” I would not have sent the names of those 1 22 Q. Ifyou had not been satisfied with the
23 employees to Michele. 123 information she provided you, would you have
24 Q. So you did nol provide them with the . 24 requested more information from ANS?
25 written statements that they prepared? ' 25 A. It's possibie. It's also possible that we
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1 just would have stood by the DNR, *Do Not R&?r%?‘a ot DEPOSITION ERRATA SHEET
2 Q. And of course in this instance you didn't ;2
3 stand by it, you eventually removed the DNR and ‘ 3 File No. 42138
4 allowsd Mr. Farmer to come back, right? ; 4 CaseCapton Jane Doe vs. Valley Health System
5 A. Yes. s
6 Q. And after reading this January 25th 6

7 correspondence from Ms. Simmons, if you felt that at ; 7

8 that point she did need additional information, would ’ 8 DECLARATION UNDER PENALTY OF PERJURY
8- you have provided it o her? 9

10 A. It would depend on what she asked for. A 110 I daclare under penalty of perjury that | have

11 ot of information | would not have provided to her, 11 read the entire transcript of my deposition taken in

12 including, for instance, the patient's name. Any of |12 the captioned matter or the same has bean read fo me,

13 that kind of information. 13 and the same is true and accurate, save and except
14 MS. BROOKHYSER: No more questions. | 14 forchanges andor corractions, i any, as indicated
15 MR. McBRIDE: That's all the questions 15 by me on the DEPOSITION ERRATA SHEET hereof, with the
16 | have. 16 understanding that | oHier these changes as # still
17 MR. MURDOCK: { dont have anything. 17 under oath.

18 18

19 (The deposition concluded at 11:00 am) 19 Signedihis  day of 20
20 20

21 21

22 z MARY JO SOLON

23 23

24 24

25 25
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MEMORANDUM to [ LE

Matthew Ross, PN3 approached me on Wednesday; January 23, 2008 regarding a
situation with an agency C.N.A. (Steven Farmer from American Nursing Services)

On January 7, 2008, Matthew Ross completed and then forwarded an evaluation for Me.
Farmer. [n the comments section, Mr. Ross wrote “staff informed me that M. Farmer
called a female client on the client’s phone-on two occasions”.

shifis for Steven Farmer unti] further notice.

On January 25, 2008, Ms. Simons left a telephone message fro me indicating she
obtained some information from Steven Farmer.

[ called Ms. Simons on Monday, January 28, 2008.

/s/s Mary Jo Solon
Director of Nursing

WA. 0486
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Tina Hovenkamp

From:; Matthew Ross
Sent; Wednesday, January 09, 2008 9:31 AM
To: Mary Jo Sglon

Ce: Tina Hovenkamp

Subject: Fyy Steve Farmer

Hello Mary Jo,

After searching twough the daifies as for back as 12.25.97 with Cynthia Holman, we were unable tg verify that
Steve had actually been assigned to work this unit (G3B).

Matthew Ross RN 1t

Matthew Ross RN

Unit G 38

(702) 486-4447

Cell (702) 2501 600

MattRos NAMHS ny qov
6150 Community College pr.
Rawson-Negj Psychiatric Facility

This nessage ang accompap, documents arg Covared by (he Hectronie Communicatlons PﬂqurAct, 18US.C s 2510-2577,

and may contain mﬁdmﬁlﬁfgmm Intended for the specific Individuaifs) only. This Information 5 confidenttal, if You are nog

the intendeq recipient or an Bgent responsiple for dallvedng it to the intended recipient, yoy are hereby notified thay you have.

recedved thiy document jn &Tor and tha¢ any review, dlssmnlnaﬂon, copying, or the takdng of any action based on the confmt's of

this Information Is stricty proyou have received this communication hidited. It in 107, please notify us immedlately by E-mail, ang
L

delete the original Mmessag,
N
Sent: Tye 1/8/2008 12:45 pM

To: Mary Jo Solon
Ce: Ting Horvenkamp
Subject: Steve Farmer

Hello Mary Jo,

1} Lorraine Ehlrington Lpy stated that she wag told by pt that Steve was her boyfriend, that
he rents a room from Nurse Katalina LPN_thay he had previously called her on the dlients* phone, & that he would
"lake her (Ethely in~ when he moves oyt

171072008

WA. 0488
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5) Cynthia is currently at lunch, but I'l ry 1o find out from her when the last date was that Steve worked this unit.

Matthew Ross RN Il

Unit G 38

{702) 486-4447

Cell (702) 250-1600
MattRoss@SNAMHS.nv qgv
6150 Comwnunity College Dr.
Rawson-Neal Psychiatric F acifity

1102008

WA. 0489
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can Nurse Las Vegas . ;702 838 8522 P.ot

January 25% 2003

Steven Farmer-. C.N.A
Incident GPOD 3B 1/7/08

patient was on 3B, because patient is stating “She is having an affair
with Santa Claus and she thinks that she is married to him”,

After this discussjon with Miriam, Steven stated that he felt very
uncomfortable with this situation, and called Cindy in Staffing md

As far as how this patient would know that he i3 renting a room with,
another nm'-re“(;‘afaﬁﬁaﬁ, he was unsure except that it is common
knowledge that most of the staff do know that he does rent a room from
her. Catalina was one of our LPN’s that was DNR’d. However, Steven
stated that she stilf remains jn contact with some of the nurses out there
and staff does ask him how she is doing, because she used to work out
there so frequendy. He stated that maybe the patient overheard an
interaction with him and another staff member discussing this.

WA. 0491

i
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£1pH-28-2008 13:48

.

T

¥ §can NHurze Las Vegas 702 639 8522
‘I.r i

He sﬁted that he never called the patient and again made every effort not
%o see this patient, stating that he felt very uncomfortable with this
situation and made cveryone aware of it.

inteammoy’

Michele Simmons, RN, BSN
Clinical Director

American Nursing Services
333 N Rancho #565

Las Vegas, NV 89106

(702) 638-1200

P.02

TOTAL P.O2
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January 29, 2008
Statement: Steven Farmer

On or about the 30® of December | received a phone call from Matthew Ross PN Il on
unit G3B. He asked me if | was able to not schedule an agency worker by the name of
Steven Farmer CNA (American Nursing) to work on unit G3B. I asked him if there was a
problem and Matthew replied “Yes, it has to do with a patient”. [ asked Matthew if he
had already filled out an agency evaluation. He replied “No™. [ told him to take the proper
steps if there s indeed a problem; first fill out an agency evaluation, then speak to his
nurse [V. I also explained to Matthew that [ was not able to schedule staff or agency to
suit any special needs unless | was advised by Mary Jo. [ have not heard anything on that
subject since then, '

Thank Yo

Cynthia Holman

WA, 0493
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March 20, 2008

MEMORANDUM ta FILE . .

After reviewing the documentation from all parties involved, it appears that a patient _
fixated on Mr. Farmer. Mr. Farmer stated he communicated his concems rcgarding this
patient’s fixation. However, the Staffing Coordinator does not recall any coaversation
with Mr. Farmer about this topic. The PN3 believes this patient was fixated on Mr. .
Farmer and also observed Mr.; Farmer’s work on numerous occasions and asse.:sses.hxs
performance positively as well as noting he demonstrates appropriate boundaries with
patients.

Based on this information, Rawson Neal Hospital may book shifts with Mr. Farmer.
However, this memorandum serves as a written request to American Nursing Services to
reinforce appropriate boundaries with Mr. Farmer as well as the absolute need to report
(verbally and in writing) any inappropriate patient fixation or concerns about patient
behavior to both the supervising nurse at the Hospital and to his agency.

Is/s Mary Jo Solon, RN, BSN, MSN
Director of Nursing

WA. 0494




MEMORANDUM 16 FILE )

May 19, 2008

This memorandum serves as

written notice to American Nursing Services that Steven
Farmer is now considered D

NR (Do Not Return) at SNAMHS.

/s/s Mary Jo Solon
Director of Nursing

WA. 0495




@' L

Jnuuary 28, 2008
Dear Mary Jo,

The paticmm stated,"My boyfriend works hete, his name s Steve he’satech” The

patient also said,"he calls me on the phone and said we are going (o live together.” She
also told me that he kissed her, | told Annita o swing shift what the patient told me and
Annita said,” Marion the nurselllis aware of it It was said that Marion stated that he

Steve could never work on G3B again Respectfully Rontraneice Theard

f WA. 0496{




Hc%dhthcnwaﬂﬂcdéepﬁmrudmmﬁcevayeﬁanm
10 see this patien patient, stating that he felt very uncamfortable with this
Mm:ndm:dewmmafm

Muttats Smomena?

Michele Simmons, RN, BSN
Clizical Director

American Nuzsing Services
333 N Rancho #565

Las Vegas, NV 85105

(702) 638-1200
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AFFIDAVIT IN SUPPORT OF REQUEST UNDER N.R.C.P. S6(f)

STATE OF NEVADA )

) ss.
COUNTY OF CLARK )

I, JAMES P.C. SILVESTRI, Counsel for American Nursing Services herein, do hereby

swear under penalty of perjury that the following assertions are true to the best of my knowledge

and belief and as proved to me by my client:

1. T am the attorney for American Nursing Services in the above-entitled action. Plaintiff has
moved for summary judgments against all Defendants. If Plaintiff’s theory of liability
against American Nursing Services is viable, ther are genuine issues of material fact still
undecided for which additional discovery will be required;

2. Such discovery needed would address the following issues:

a. What tasks were assigned by Centennial Hills Hospital to Farmer?

b. Whether Farmer was assi gned to enter any patient’s room at Centennial Hills,
including but not limited to Plaintiff’s room?

¢. Whether Plaintiff would become paralyzed, i.e. could not speak or move for up to 24
hours after a seizure?

d. Whether Plaintiff was in fact paralyzed at Centennial Hills Hospital on May 14,
20082

3. Discovery regarding these facts will include

a. Depositions of surviving members of Plaintiff’s family, including her three children;

b. Depositions of Plaintiff’s treating health care providers, both from before and during
her admittance to Centennial Hills Hospital in May 2008;

¢.  Depositions of percipient witnesses and/or persons most knowledgeable from

Centennial Hills Hospital regarding Steven Farmer’s tasks or tasks assigned to other

CNAs.

WA. 0499




4. Further Affiant sayeth naught. j
/

4 || SUBSCRIBED

{éo

5 }ithis !

6 WNOTARYPUBTIQ in and for aaid
7< County and Stg

10
11
12
13

14
15

PYATT SILVESTRI
A PROFESSIONAL { AW CORPORATION
701 BRIDGER AVENUE SUITE 600
LAS VEGAS, NEVADA 89101-8541
PHONE (702) 383-6000 Fax (702) 477-0088

16
17
18
19

22
23
24
25

27
28
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s Provides paent/famaily teachs _ : PR
*  Respoass to patient requests With promptness, empathy, snd o
. genulne interew : ‘ dw , o
¢ f:;amm deviations from patient norms 2nd takes appropriate w“" ,
actlon : "y g, e . .
o+ Secksout eNurxerofcln'iﬁudonotassignmm - < ‘
> Maintains confidentiality 3nd patient rights -

legible, and timely marmer

Physiciag Nurse MzngerISM' or

&
e 3
*  Provides pertinent dars and completes shift veport in an accurste, f -
e

Evaluator Compeuts:

Employ¢s Signamure: —~ ﬁm e Date: 32'4 4&}' Q .

ANS0235

WA. 0377



| ? merican Nursin Seruices,.
ml‘rﬁm‘g—ﬁ?@‘m
NURSE PERFORMANCE EVALUATION
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1 Evalate (e Americaa Nurying Services warse asslgned to your trea by using the criteris below.

2 Place 8 chock mark in the appropriate cobumn. Please provids detafls on any “Below Avenage™
rinking 3o that we may diseuts it with the Gurve appropristely.

3 Return ths completed form to fax aumiber ( ) e .
' : AT R fm !
s . . o ‘ -
FERSONAL ATTRIBUTES T |
' il Ane AN
¥
ol
3
- :
¥4
e
. » . Provides pertinent dita and completes shift repswt s s seonsang, !
= v Repora changes in petient condition to Charge Nirse, W
Evalustor Comments:
Mmeizum&'ﬁﬁe:g" Dite:_7-22 90 2
Employee Signaure:

Dste:

ANS0216

WA. 0384



oz

American Nursing Seruices,.

PROFESSIONALS

W HO

CARE

NURSE PERFORMANCE EVALUATION

pargorune: 10/ 30 /05 SHIFT DATESZ 4

FACILITY; SMAmMMS

INSTRUCTIONS:

rmﬂun&uwmy&cmiﬁmmem:mwimm

3. Retum the completed form to fax number )

/

w238

1. sm&am%mmuﬁwmmmwummmuuy
2. Place & check mark in the sppropelate column. Please provide details oa any “Below Avengs

-

Evaluator Signanme & Tite:

Ewmployee Signature: ﬁg

IO ey ey 3
_ Syensen Rverdes |
{ PERSONAL ATTRIBUTES — -
%o Aisiae Prospely for work and rebirng from breals on Gme. RN
2. Denonsirates a Positive Artleads , 2o
ROCESS ,
St
Yl
L
| , I
i___» _Provides puient/family teaching &
. xupmdshtwpaﬁmmquauﬁth promptoess, empathy, sad s
erest \
*  Recognires deviations Gom patient acemis 2nd takes appropeiate P
> Seels ot Charpe Nurse Gor clarification of assizsvsent L
S Maintaing confidentinlity sud patientrights el
o Provides pertinent data and letes shift report in a0 acounate, |
*  Reparts changes in parient conditlen to Chacge Nutse, L
Physiclan, Nurse Mangee/Supervisar -
Evaluator Comments:

ANS0232

- WA, 0385



o~ et can Nursing Seruices..
?Pnorgssxon,xl.s WHO CARE

NURSE PERFORMANCE EVALUATION J »'
NAME: .E'Z@gﬂ( &éﬂ% TITLE: C/V#
pateorrire: 10, 30 , 05 suFr pate: 7 4, 7
FACILITY: Ay - o (335

INSTRUCTIONS:

l. Evaluue the American Nursing Services nurse assigned to your area by using the criteria below.

2. Placs 1 check mark in the appropriate column. Plesse provide details oa aoy “Befow Average
ranking so that we may discuss it with the durse sppropriately.

3. Retumtixcomplcmdfbﬂnmfanumbq( )

Above [ Avsagy | Below
Avergy Avnveng

PERSONAL ATTRIBUTES B |
s__ Arrives Promptly for work and retarns trom beeaks on time o &
ot Domionstrates a Positive Attitude , L
NURSING PROCESS . . '
ot Eollows Universal Brecamivey Guidelines i ol
H Demonsiates comprehensive patient assessment (il | el
L

<

2__Establishes priorities for patient care activities based on acuity
2__Maintains 2 safa and therspeutic patient environment ‘
¢ Performs procedures and administers medications sccording to

. Faciiity Sundards
__Provides padeat/femily teaching RN o
*  Respondsto patient requests with promptness, cmpadhy, and .

e E58ulne interest i . v . .
*  Recognizes deviations from patieat norms and takes appropriate v e
action .

e Seeks out Charge Nurse for clarification of assignment oo "
. Mxlnulmconﬁdential_itz' and paticat rights - ' <
®  Provides pertinent data aod completes shift report in an eccurate, §- . ‘

legible, and timely manner R . o

*  Reporty chunges in patient conditlon to Charge Nurse,

Physician, Nurse MangerSunervisor

Evahator Comments:

Evaluitor Signatuce & Title: y /d\J/ Date: _qb_‘i/!f_
Employ¢e Signatire: __52‘2:: ﬁ“’/ ) Date:

ANS0222

WA. 0386



= American Nurging Seruices.
N LS WHEO A

A

NURSE'PERFORMANCE EVALUATION

. /

NAME: SZZ',fgd[ E?lﬁmf,( TITLE: CZ/_L
parsorume: {0/ 40 QR sirtoare: 21241 7

Faciity: _ONATLH . wav: 24

mm:.:cnous.
Mmmmmxmin;s«vimmmumwbymuhmmm
2. Place ¢ cheek mark ity the column, Please provide details on any “Below Average”
ninking so it we may diccuss it with the turse apgropriately,
3. Return (ho contpleted form to fax number ( ) -
“Rbove Tavea | Belww
iPnRsow,A‘rrmmns e |
- " nd _
” §§§?§ mrw%m& mm“ v i
2 IR 3 ' A Gt i
oo [ OrH e
2. Maintains 1 safe nd sherspenis st environment v & R
¢ Perfooms procedures ind sdminissers medicstinds according 10 £ ‘ t
Facitity Steadands ; &AT ; Moo
*__Provides patieadfamily tmaching Gt
. wnmmmmmmp.my. and B
vine in N
¢ Recopnizes devistions from patient normas and Gkes sppropriate | -
sctica il ke
v Seeks out Charge Nurve for clarification of assignment e ’;:g:;:fg ;
v s Muintains confideatiality and paticat rights T _
U Providupmdmmdcomplaashm«ponhunmu.
L T O ible. md mely muaner et s
= D chmchmgumwkum&mmmm L") -
Physician, Nurte Masger/Supervisar
Evatustor Comments:

St L L "‘;,'n;anf'{"'

Evaluator Sigeatare &me Dat: G~ 2.4°0)
Date:

Employee Signature;

O apelde

ANS0218

WA, 0387



NURSE PERFORMANCE EVALUATION

pateorume _ID s A0, 05 mmﬁ,Q 125 o
© FACILITY: SYSNAS : UNIT: éZﬁ_.

INSTRUCTIONS:

. Evihutathe American Nugsing mmm to your azea by using the criteria below.
2 Plice ¢ check mark in the spproprine columa, nmmwmmm“wouw

farking o et we may discuss & with i ourse approgciately,
3. Return the completed form 1o fax surnber ( y: .

Rheen A ] Bew
Avaryae : AR
C
W\. ““g{‘ Bt _v .""‘\'\” R v ,p*“ -
et MEBR 8 08 308 Seyceanls patlent environment £
T p«mmmmmmmiummmmm
Facility Stendards ; el
Brovides sitiesiifansily teachi .
. lmpmdzwp‘ﬁemmquem protopniess, ewmpathy, and fe«
. kwpbetdeﬁaﬁmﬁompﬁmmmmwm .
setica _ £
{ s Sceks out Cherge Nurse for, clarification of sstyvesent 2
¢ Mainuins confidentlality and pacieet dighon e
. mmmumhumumhummq ¥4 _
legible, aed imely manner -
i TR S ey Y y
Physicien, Nurse MangerSupervisor

Evaluator Comments:

Evaluasor Signtre & Title: :
Emploype Slprsazre: i Date:

J \\9}@9

ANS0219
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NURSE PERFORMANCE EVALUATION J })’

NAME: .ﬁ?’é{g’d @ém& me_CAA
oatzornme: 10, 30 105 WDAWW
FACILITY: pmyl ~ : wer (3.585

INSTRUCTIONS:

t. Evaluzte ko Americm Nursing Services nurve asigned to your trea by using the criteris below.
2

Phuzcbedmkn&amm&mm Pleass provide detalls on any “Below Averuge”
ranking o that we ouay discuss & with the surys eppropristely,
3 Returs the cornpleted form to fex number ( b .

AbTrn | ANAE | Bemw §

¥ ﬁmmm&&wmmmwmw
' Mmﬁm&mwrm«m @fmw
* . p

P xwmmmmmmwmrime.
Phrysicisn, Nurse MaigesfSupervisor

Evahuator Comments:

aMswe&Tmu o AL Date: 9[:14@{
Employet Signanure: ‘.5’2:: ﬁé“""” . Date:

ANS0215

WA. 0389



| et s
. &?@Wmmnﬁémﬂmawﬂ _ x}"
: -~
=i T
) papar %N@i:mpﬁm_m&fcumcaxgi‘umg | T
Evalurtor Commens:
Bvaluator Sipnnn.e& rm% £ Dite i

Employes Signatwre: __ S 7 M’;%\.:: Date; —~%§Z/

ANS0211

WA. 0390




. AmericanNursin Heruices,.
NURSE PERFORMANCE EVALUATION —‘ﬁ
NAME: 5 22:4 LA &ﬂg&, mme CAA ’
pAtEOFmmme: _JO nmmmzzgé_u.l?" |
FACILITY: Q& ﬁm &,E : A (mméZé
INSTRUCTIONS: '

13 Euhmm'MuN&r'sﬁ;Servimmwpdummwv ing the criteria below.
1 Plios & cherk mark i he appropriste columa, mmm«m;;?"nw!wm'

mh;mﬁammydmkm&ammm . .
3 Rmhmmhmb&nmnbu( ) . ;

? ﬁov(du-: gtécm

* Ropoalk s gl e “&WWWM

Y e gl L e ——— ey

A

\Q ?Q wordi

* Mw&gﬁwmwwmﬁ&mgawmm o
Sty o ey e ol oo

Evalustor :
}.»//L/,M,/A besio  p M Geid i adicocnt

/n.... A /‘9:{},4 v@;‘_'/y.jéf' .P-ﬁ-)‘é‘

Evaloatar Signature & Title: /\ ) < Date:
Employee Signature: S —Z:_ 'ﬁ‘/‘ /-ﬂ\"-:\—-—-—-—- Date: 22:2 é 2 5
v '

ANS0210

WA. 0391



@§~» American Nursing Beruices.. JA’
: P ROFE S SI ONALSS w H O C AR
NURSE PERFORMANCE EVALUATION

we S 7% v/ Lt e, C 4 i
DATEOEHme: _[0) + 0 05 SHIFT DATE: Z_Zéi__}
FACILITY: SA A MHUs © UNIT //%K

INSTR.U CTIONS:

Evahuate the Ameriean Nursing Secvices mirse assigned to your aces by usiag the crfieria below,
2. Plice & check murk in the sppropriste column. Plesse provide details oa any “Below Average™
rasking so that we muxy discuss Rm&m:mﬁmly

o

3. Rmbccomkudbmtoh:mb«( -
. A [ R | B
B R&t}mi;g}*&mﬁmm
N 3 Bh N"@
e
3 w"“v
e
: wmmm ' 2
¥ W& et m‘mm
: ; e ﬁmww “i'*
s
WMMM \emshdmpmh ’ A
. Jexists wd ey nmuw S AL
= e = STy o — ‘ :
e e N VY |
Evatustor Comments:

Evatustor Slgnature & Ti
Enployes Signanies: ,{' -

ANS0214

WA, 0392




@f\meﬁmnﬁmﬂsmgSermteam

PROFESSTONALS WHO CARE

NURSE PERFORMANCE EVALUATION N\(

NAME: </5t/'£'{¢ F ABHNEA s QA_

DATE OF HIRe: 10, 20 1 05 smrrmmw
FACILITY: SUBAYS - om £25

mmucnom . i

snmusemm Services nurze 10 your xres by dslng the critecia belaw.
3- Mlm&m&h!h}:mh‘apmum wmmmmmmebnvmw
mxnmmmmummmmu

3. Retrn the completed form o fix wember . NNV
TR TR T 1
A ‘
PERSONA{.AW §é ,
. &g\%{ R A 3 ol
& ‘
L
§.
A
- |
-
&s&:{&u «
Srai e ey Hre TY Caries ph et A e
M 'mxm‘-\«w ey el
: ¥ M&am S e orpinses Wl ¢ wmwu&m& : e
T . mmﬁmgumwwcondinmto&x Nunq ‘
Fridian, Nurse MisarSunsedio ® /

Evahiaer Siguiture & Tite ' ﬂ/ ,\__/' Date: 72{2 ¢
Emsplayes Signature: ,5; t:j M /7£"\ Date:

ANS0209

WA. 0393




NURSE PERFORMANCE EVALUATION

NAME: ;72/9/ /;;,z@égr e ( M? -
patsorsmre: O / 30 /05 SHIFT DATE: Q,ZZ o0F

INSTRUCTIONS: .
1. M&Amuﬂmmmnmwp«wmmwm‘mmww
i Place a check murk in the sopropeiate colume. Please pmvidadmﬂsanmy%vmmn
. :m;sothxmmydimhm&mmnm
3 Rmhwmplmdhmfumtu( <) .
Avvn §Avengel %&w
& 3
-
LI
s
%
~M:~»\v\\\\ % i “ » » . .:%‘”‘-M .
e Wx@pmmu%mmww b
e AR Sttt .
* Reepam &ﬁ\im&mgﬂmwmﬁwwm -
. e ) Ll
. AR Ty 4 e el ' o
: 5 . Mdupmhummmkmsmamhumq ‘ "
: . quehngaupwedm&mmmgcﬂm ; ’ e
Physician, Nurye Manger/Supervisor .
Evaluator Comments:

Svﬂuataslgnmn&m!u ZMU@M_M Due_ Jr 322/’

Employee Signahare: 522 22[’@/———— Date:

ANS0208

WA, 0394




@‘? American N ursingSecuices,.
W?Ww—ﬁ—ﬁ_ﬁ
| NURSE PERFORMANCE EVALUATION

OatEornme 10 440 ;05 SHIFT m&ﬁ/ZZLQZ

FACIITY: S A/ A i ) S : w2 24

Placa x cherk uakhtkwm columer Please provide dem]sunny“aelow»\venee'
mﬂngutﬁamuqdi:mzitm the wwrse appropeisicly.
3 Retur the complesed foem to fax number ( )

: Assiaey

PERSONAL ATTRIBUTES , .
. mmgr«mmmm&mm@m I i
*__Demoucruies 3 Positive Attiude e T
NURSING PROCESS

o rouowvﬁwmwomw«ibnr" el
* _ Demonwoaeg omprebeative patient assescrment ki - =
2 Establishes priocities h&mwwmmﬁg'm <5
. Mzmm.nrnmmm&hgﬁummm o
N
o
ool

*  Porforms procedures and $cdinicters mredicationg w‘cu-d(n' g to
P Standards -

¢ Provide patien/family teaching
b BEOUING inteyest

. Re:p;n.d: {0 patient requests wish peomiptesy, erapathy, and

. mewmmmmmw

e
s _ Secksong Charge Nurss for clanification ofassignment Lot
s Msintging foelidentiality and padient rights ' )

* Wmammemhzuhl&rwm’mu.mm ¢

EvthmarCotmb:
Evaluatar sMe & Title: Date: _ }/ )Qéi’
Eployte Signange: 3 Date % 7
| ‘ ek
ANSQ0207

WA. 0395



NURSE PERFORMANCE EVALUATION

e _ ST s LA skt me CHH

patEos mrs: [0 s 30 s surrtoate: 2 1287 OF

rmm:___-.iA’_M ' Lt ’£3,3 ‘

INSTRUCTIONS:

. Eviluate the Anuricsn Nursing Services nutss assigned to your sres by using the crirer(s below.

2 Place a check mark in the sppeopeiate columa, Please provide details 06 wy "Below Average”

racking 3o that we muy discuss it with the nurse spproprissely.
_1 Renrashe completed formrto Gax mamber( ~ -y~ <" < o

. o e
P

L R _§ AR
PERSONAL ATTRIBUTES e 3
= __Amives Promptly for work and refumns fromm breaks oa B .. T
‘ ¢ Demansrates 8 Positiva Attitude 3 ) ;
NURSING PROCESS N
o__ Follows Universal Precuutions Chuidelines s
®  Perfarmy procedures and administers modiestions aveasds Fe
Facility Sumdmrdy - — ‘ a‘%
*_ Pravides patlent/family ecaching - S N I
. Rmﬁabpdmmmwi&mmmpﬁy,nd 1 N
geuuipe faterest ok g
*  Recognizes deviations from patient oorms and takes sppropriste | ﬁ_ﬂ‘
ittion . .
e Sechs st tianse Rueee for elasffnitian o Hyiaenr ol
»__Malniains coufidentiality end patient rights N i
*  Provides pectinet daa 80d completes shiRt report in am sccurate, | WA
g legitie, snd timely manser : .
G woofo 4 Reports changes in parient coadition 1o Charge Nurse, . S
Physiclin, Nerse Manget/Supervises . »

Evehuator Comrsents:

Evaluacor s;mérkm W /&/ Date:
Employee Simaturs; St_w ,/Zv—_‘_ Due

26/

w

ANS0206

WA. 0396



a«? meti :anNursmg%zrmtzsmg
PROP S!ONALS W K O CARE‘&

NURSE PERFORMANCE EVALUATION

W _STEEM [ m gL e _ (AN
vatsorsme: [Q_s 80 ;05 smrr:ms:ﬁﬁﬁz

FACILITY: SA) A7 )VS‘ . vt _Qﬁ_.

INSTRUGIIOI&

Evilustathe Amuicuwxhgsmm asrigned to your areg by mhgtkeuumbdw )

2- Plice a chieck mark tn the appropriste column, Plesss provide details on any “Below Average®
mkh;n&uvcmydlumkmmemnppmpdm

3. ammmomp!dedtomlo fax namber -

Abore gmhmmi Tioee

P’.ERSOI\AL ATI'RIBUTES

S tocworkndmnm&oubxuhmqu — ¥
hiveMbludc &

. lemls 10 patient mqwu with prompiness, erapathy, and
SRR

3 M\\\w

deviations from paum narms and takes nmdm

My@m&uucmﬂmsﬁmmmmm
el ey

. Rayom changss tnpuiuu coquﬁm 0 Charge Nurse,

w®
v’
v°
‘ LTS o
‘au\m Hd
L/

Evalustor Commyenys:

Evalustor Signatvre & Title: /-) 2 Date:

P :
Employes Sigaange: _ ,ﬁz - %é/ P D-w-%gé% (//

ANS0205

WA. 0397




@%‘ American N ursingSeryices,.
PROFBSSIONALS W H O CARTE

NURSE PERFORMANCE EVALUATION

e __S7E S e me me: CAM

DATE OF HIRE; 'Q { QQ (05 SHIFT DATE: i zzzz' &2

FACILITY: SHA# S ‘ Nt £ 5
INSTRUCTIONS:

L mmmmmmwcumﬁdmw

mhhznthnmmxydhcmawimwuim appropristely.
3, Rm&emyk&dkmuhnmbe( )

Averias A sy
o H
R i 3
- ,,n"v
-
e
i_r“‘
s __ Provides pufeny teachi %
¢ Respoads w pationt requests with, mptaosy, ¢ and o} ' '
carbe s eque - .mm mpaty, | i
*  Reconizes deviations Rom pacient uorms and takes sppropriste e
1cton N
. . S«BomC&l_rggN;m_gfwcluiﬁudmome" St
* Muiotuos canfidensinlity md patient rishey -
*  Provides pertinent dats and ¢ letes shif repoet in an accurate, e
legible, and time s portia d
. Mpﬁmcbmhpademcoadiﬂcnwdm e Nurse,
Physician Nurse Manger's etvisar ¢ /

Evaluwtor Comments:

Evaluatoe Signature & Tide: Wu ”\W" M/ | Dae 7 ‘77/
Employee Signuture; Zf.“ %‘*—————— Dzm:ﬁ
loyee § S é% g o‘vr

ANS0204

WA. 0398



American Nursing ®eruices .

PROFESSTONALS

NURSE PERFORMANCE EVALUATION

Nmm EZ@W,&%’ TITLE: Cp '
patsorame: 1Q_; 30,03 SHIFT DATE: @ 1821 OF

FACILITY: S 27 HS
INSTRUCTIONS: . :

L m&mmmﬂmm;smnmm&mmr

1 Placo a check mark in the appeopriats coburm, Plesse prov

nakisg o that we may discuss {t with the aurse approprintely.
)

_!. Reanﬁwcomplaedfomh&xmba(

1O
w218

area by using tha criteris below.
detalls ca toy “Belaw Average”

Abovs T Aveege ] B
Avseazs R ARy

| PERSONAT ATTHINUES N
Do ATHYeES Brsoely for work and remms fom on time Bt
e D502t 8 POsiLive AE iye Al : -
 NURSING PROCESS
S Fabetey Universal Prvcaions Guidelines , hatlie
" j——2__Demonstrates compwehensive patient asseseraent slalls Ly
. m%awghraimmmﬁﬁﬁm&@mgat W
e Mammammmmmmmw ) s -
*  Performs peocedures and administers medicatiods according to o
Facility Standards b2
*  Responds to patient requests with prompiness, empathy, and M
. Rcwphudwhﬂouﬁompaﬂutnem‘inudnkuapmm :
action R
& Secks out Charge Nuese for chrifieation of astignment Nt
‘ o Msinhaing ¢onfidentialicy nd patient righes I
v Provides pertinent data and letes chi in an accurate, S
*  Repam chages in patleat condition to Charge Nurse, ﬁ""
Phytician, Nuese Mangar/Supervisor A
Evzlustoe Comments:
Wi

Evilunator Signxvrre & Title: ,'éaﬂ’r's ) : Date: %

Emrployes Sigranere:

WHO CARE 4@’

ANS0203

WA. 0398



S American Nursing ®eruices..
mﬁﬁg—ﬁ_ﬁm Jl
NURSE PERFORMANCE EVALUATION

e STEEN LR mhsie. mE:
oawwornme: 10,30 105, gwroare /0,02, 07
ety S A A mHS e I

INSTRUCTIONS: .
1. Eulummm«{mﬂmhgsweummigudnmmxbymummww.

2 Mae&&mu&hmamﬁdmum Please provide details ca any “Below Average”
rasking so that we may discuss it with the dorse sppropcistely.

3. Returs the complesed form 10 fxx number ) -
Abow T Aveags ! Below
ARip - Asergan
U B
> ‘
dea e S
‘ ® i ot
® L \. ‘ Jufe s \’~; % ‘\immw ! ol
® Wm& Aasdnbulalarerr medisatiote onceting 1 o
aniivy Siewtee . .

X Bolle neon Vil tosching

ospaet) ¥ Ui oot Wil P ousrs vy TP, KR

oo N Sntive st ‘ o

* kmw&ww%m Mmmmm{mﬂw{mm :

-~
P

% changes In patisnt candiios o Nagaey T TT——

Ewval

e
Lo d A’fc- 7//4,. c2d A B L rIG sy /.r O J A -
_4/?: -47){101 _7A¢R“t(-\ ¢#)(l_é_ £4/j-‘ A;‘Z:k d_lf/"'s/:-"'vé

/7 L e 2z Z
: e A weltle C A S,
Evaluator Si & Tide: VAP 7 Date:

Employes Signanwre: __{ 'ZJJ-:@V/‘%M Date: /J@(;z

ANS0202

WA. 0400




PR

N s

AmericanNursin BerUiteBe.
W—‘W‘OTZ_FTQ'?‘W—?TTE

NURSE PERFORMANCE EVALUATION

v _STEUsH FARmER e Caid].
DATE OF KiRE: !Q( aq ¢ 05 smmmgﬂm&&f

PERSONAL ATTRIBUTES » N »
¢ Amives Prompxly for work and rerirns &om breaky on time Poeeldl -
s__ Demonstratey s Positive Atituds i N | 3
NURSING PROCESS s
=__ Follows Universal Precautiont Guidelines b =t
> Demoastates comprehensive patient sxsessment skills - e i
& __Estiblishes peisritieg for padlent care scdvities based aa scuize Nl
. mhtMWQNWmMMm{, O e
. s and adwinisters medications W ] o
. des patient/Qmily teachin
¢ Remponds to patient requass with prompmess, empathy, sad
— . fe0uinG interest .
. ngniwdevndnm from patient norms aad takes appropriate
aclion

s Seels out Charge Nusss for clarification of assignment
¢ _Mabtalos confidentiality p rights

-

J‘J

iﬁ

k‘j’

R

and patieat ri /
f;n'.""

7

¢ Provideg pertinent daty aud completes shif¥ report (g an accurate,
_legible, and timely manner

¢ Reports ehanges in patient condition to Chargs Nurta,
Physichin, Nurse Manger/Supervisor

Evatustor Comments:

Evaluator Signature & Titte: %,&\L&’jﬂf Date: /0! l{{t? 7
Employee Signature: é 2 %é /ﬁ/vvv_,_., Date: ZQ{Q ;é.;?’

ANS0201

WA. 0401



NURSE PERFORMANCE EVALUATION

NAME: éZcfA/éﬁg Egg&gé TITLE: C’/sz
PATEOP RIRE: _|C 4 20 L OB

srroate: 1i/33 09

FcuTy:_ SN 4 M UNT:

mrwcnm ;
i Bnmummmnm' Savlmmm{@eam ares ing the criteris bejow,

2 rl:n!h:n: mg:n mark i the Appropriate cofuma. mmmm?;i?mw Average®

30 tnat we may i Rt with thy 2 .

3 Rmutbecompxeu {m ﬁanumbq- (mm Wm‘y

- »

oAb TAGEE) TRl

[ Amma-mm:mﬁommmm' N .
. Dw::aal’osfﬁvem . T

o 4’ ~ e é
Bvahuator Signature & Title: 3 Dats; // £ 3_5_2 c;)

Employes Signnye. Dare:




EXHIBIT “5”




FACSIMILE: 702-384-6025

HALL YRANGLE & SCHOONVELD, LLC
RAINBOW CORPORAYE CENTER
TT7 NORTH RAINBOW BLVD,, STE. 225
LAS VEGAS, NEVADA 89107
TELEPHONE: 702-889-6460

{1

it

12

14

15

16

17

{9

20

21

2

23

24

25

26

28

RSPN

MICHAEL E. PRANGLE, ESQ.
Nevada Bar No. 8619

DAVID P. FERRAINOLO, ESQ.
Nevada Bar No. 8452

JOHN F. BEMIS, ESQ.

Nevada Bar No. 9509

HALL PRANGLE & SCHOONVELD, LLC
777 North Rainbow Blvd., Ste. 225
Las Vegas, Nevada 89107

Phone: 702-889-6400

Facsimile: 702-384-6025

mprangle@hpslaw.com
dferrainolo@hpslaw.com
ibemis@hpslaw.com
Attorneys for Defendants
Centennial Hills Hospital
DISTRICT COURT
CLARK COUNTY, NEVADA
JANE DOE, CASE NO. A595780
DEPT NO. I
Plaintiff, '

Vs.

VALLEY HEALTH SYSTEM LLC, a Nevada
limited liability company, d/b/a CENTENNIAL
HILLS HOSPITAL MEDICAL CENTER;
UNIVERSAL HEALTH SERVICES, INC., a ‘
Delaware corporation; AMERICAN NURSING
SERVICES, INC., a Louisiana corporation;
'STEVEN DALE FARMER, an individual; DOES I
through X, inclusive; and ROE CORPORATIONS I
through X, inclusive,

Defendants.

DEFENDANT VALLEY HEALTH SYSTEM LLC d/b/a CENTENNIAL HILLS
HOSPITAL MEDICAL CENTER’S RESPONSES TO PLAINTIFF'’S
FIRST SET OF INTERROGATORIES

TO:  PLAINTIFF JANE DOE, Individually

TO: ROBERTE. MURDOCK, ESQ. and ECKLEY M. KEACH, ESQ., Counsel for Plaintiff
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HALL FRANGLE & SCHOONVELD, LLC

RAINBOW CORPORATE CENTER -

LAS VEGAS, NEVADA 89107 -

777 NORTH RAINBOW BLVD., STE. 225

TELEPHONE: 7(2-889-6400

FACSIMILE: 702-384-6025
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INTERROGATORY NO. 2

COMES NOW, Defendant, VALLEY HEALTH SYSTEM, LLC d/b/a CENTENNIAL
HILLS HOSPITAL MEDICAL CENTER (hereinafter referred to as “Centennial Hills
Hospital™), by and through the law offices of HALL PRANGLE & SCHOONVELD, LLC, and
pursuant to Rule 33 of the Nevada Rules of Civil Procedure responds to Plaintiff Jane Doe’s First

Set of Interrogatories as follows:

INTERROGATORIES

INTERROGATORY NO. 1

List, with particularity (date/treatment), each and every item of medical care and

treatment performed by Steven Farmer, CNA on Jane Doe during her May 2008 admission.
RESPONSE TO INTERROGATORY NO. 1

OBJECTION. This interrogatory is vague as to “medical care and treatment,’]

ambiguous, overbroad and not reasonably calculated to the discovery of admissible evidence
Moreover, the information is equally available to Plaintiff, as she is in possession of a true and
correct copy of the medical records related to her May 2008 admission. Finally, Defendant
objects on the basis that there are several sets of handwriting in PlaintifP’s medical recordy

related to her May 2008 admission. As such, Defendant is unable to indentify or distinguish M|

Farmer’s handwriting.

Identify, by Bates stamp number, each and every notation in the medical records of Jane
Doe during her May 2008 admission where Steven Farmer’s name and identification is noted.

RESPONSE TO INTERROGATORY NO. 2

OBJECTION. This interrogatory is vague, ambiguous, overbroad and not reasonably
calculated to the discovery of admissible evidence. Moreover, the information is equally

available to Plaintiff, as she is in possession of a true and correct copy of the medical records
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related to her May 2008 admission, Finally, Defendant objects on the basis that there are several
sets of handwriting in Plaintiff’s medical records related to her May 2008 admission. As such,

Defendant is unable to indentify or distinguish Mr. Farmer’s handwriting.
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TELEPHONE: 702-889-6400
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DATED this 6" day of April, 2010.

PRANGLE, ESQ.
Newada Bar No. 8619

DAVID P. FERRAINOLO, ESQ.
Nevada Bar No. 8452 ’
JOHN F. BEMIS, ESQ.

Nevada Bar No. 9509

777 North Rainbow Blvd., Ste. 225
Las Vegas, Nevada 89107
Attorneys for Defendant
Centennial Hills Hospital
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FACSIMILE: 702-384-6028

RAINBOW CORPORATE CENTER -
T7? NORTH RAINBOW BLVD., STE. 225
LAS VEGAS, NEVADA 89107
TELEPHONE: 702-889-6400

DALL FRANGLE & dDCHOUNYELD, LLC
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STATE OF NEVADA )

COUNTY OF CLARK )

Subscribed and sw07 to before me this

wﬂ/d%

VERIFICATION
} ss:

EVETTE M. WILSON, RN, MSN, being first duly sworn and upon her oath, deposes and
says:
That she is the Administrative Director of Quality Outcomes/Patient Safety Officer of
Centennial Hills Hospital, Inc. a named Defendant in the foregoing District Court action;
That she has read the foregoing DEFENDANT VALLEY HEALTH SYSTEM, LLQ
d/b/a CENTENNIAL HILLS HOSPITAL MEDICAL CENTER'S RESPONSES TO
PLAINTIFF'S FIRST SET OF INTERROGATORIES, knows the contents thereof, and the
same is true to the best of her knowledge, except as to those matters therein stated on information
and belief, and as to those matters, she believes them to be true.

DATED tis?"% dayof Apre) 2010,
[4

CENTENNIAL HILLS HOSPITAL

EVETTE M. WILSON, RN, MSN
Administrative Director Quality Outcomes
Patient Safety Officer

2 dayof ,2010.

Co and State

Y PUBLIC in and for said

AEER  MYRIHAM H, MORA
] =7 rpNotary Public, $tate of Nevado

PR ir Appointment No. 07-5247-)
W My Appt. Expires Nov 27, 2011
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HALL PRANGLE & SCHOONVELD, LLC
RAINBOW CORPORATE CENTER

TT7 NORTH RAINBOW BLVD., STE. 225

LAS VEGAS, NEVADA 89107

TELEPHONE: 702-889-6406

FACSIMILE: 702-384-6025
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that [ am an employee of HALL PRANGLE & SCHOONVELD,
LLC; that on the 6" day of April, 2010, I served a true and correct copy of the foregoing
DEFENDANT VALLEY HEALTH SYSTEM, LLC d/b/a CENTENNIAL HILLS
HOSPITAL MEDICAL CENTER'S ANSWERS TO PLAINTIFF’S FIRST SET OF
INTERROGATORIES in a sealed envelope, via US Mail, first class postage pre-paid to thd

following parties at their last known address:

Robert E. Murdock, Esq.
Murdock & Associates, Chtd.
520 South Fourth Street

Las Vegas, Nevada 89101
Attorneys for Plaintiff

Brent Vogel, Esq.

Lewis Brisbois Bisgaard & Smith
400 South Fourth Street, Ste. 500
Las Vegas, Nevada 89101

Attorneys for American Nursing Services, Inc.

/J/MM,M

(

Eckley M. Keach, Esq.
Eckley M. Keach, Chtd.
520 South Fourth Street
Las Vegas, Nevada 89101
Attorneys for Plaintiffs

Robert C. McBride, Esq.

Nevada Bar No. 7082

Mandelbaum Schwarz Ellerton & McBride
2012 Hamilton Lane

Las Vegas, Nevada 89106

Attorneys for Defendant

Steven Dale Farmer

loyee of HALL P GLE & SCHOONVELD, LLC
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HALL PRANGLE & SCHOONVELD, LLC
RAINBOW CORPORATE CENTER

777 NORTH SAINBOW ELVD., STE, 225

LaAs VEGAS, NEVADA 89107

TELEPHONE: 702-889-6400

FACSIMILE: 702-384-6025
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RSPN

MICHAEL E. PRANGLE, ESQ.
Nevada Bar No. 8619

DAVID P. FERRAINOLO, ESQ.
Nevada Bar No. 8452

JOHN F. BEMIS, ESQ.

Nevada Bar No. 9509

HALL PRANGLE & SCHOONVELD, LLC
777 North Rainbow Blvd., Ste. 225
Las Vegas, Nevada 89107

Phone: 702-889-6400

Facsimile: 702-384-6025

mprangle@hpslaw.com
dferrainolo@hpslaw.com
jbemi slaw.com

Attorneys for Defendants
Centennial Hills Hospital

" DISTRICT COURT =~
CLARK COUNTY, NEVADA

JANE DOE,
Plaintiff,

Vs.

VALLEY HEALTH SYSTEM LLC, a Nevada
limited liability company, d/b/a CENTENNIAL

HILLS HOSPITAL MEDICAL CENTER;

UNIVERSAL HEALTH SERVICES, INC., a
Delaware corporation; AMERICAN NURSING

SERVICES, INC.,, a Louisiana corporation;

- STEVEN DALE FARMER, an individual; DOES I
through X, inclusive; and ROE CORPORATIONS I

through X, inclusive,

Defendants,

CASE NO. A595780
DEPTNO. I

DEFENDANT VALLEY HEALTH SYSTEM, LL.C d/b/a CENTENNIAL HILLS
HOSPITAL MEDICAL CENTER’S RESPONSES TO PLAINTIFF’S
SECOND SET OF REQUESTS FOR ADMISSIONS
Hearing Date: N/A
Hearing Time: N/A
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HALL PRANGLE & SCHOONVELD, LLC
RAINBOW CORPOBATE CENTER
777 NORTH RAINEOW BLVD., STE. 22§

FACSIMILE: 702-384-6025

LAS VEGAS, NEVADA 89107

TELEPBONE: 702-889-6409
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admission.

COMES NOW, Defendant, Valley Health Systems, LLC, by and through their counsel of
record, the law firm of Hall Prangle & Schoonveld, LLC, and hereby provides the following
responses to Plaintiff’s Second Set of Requests for Admissions:

REQUEST NO. 1:

Admit that Steven Farmer wrote nothing in the medical Chart of Jane Doe during hef
May, 2008 admission.
RESPONSE NO. 1:

Defendant, Valley Health System, LLC, cannot admit or deny this request as there is

several different sets of handwriting in the medical chart of Jane Doe during her May, 2008

REQUEST NO. 2:

Admit that Steven Farmer was not specifically assigned to the room of Jane Doe during

her May, 2008 admission.

RESPONSE NO. 2:

Admit, as CNA’s are not assigned to specific room numbers.

DATED this 2™ day of April, 2010.

HALL PRANGLE & SCHOONVELD, LLC

‘;s .
By: ’/-‘

. PRANGLE, ESQ.

evadaBar No. 8619

AV]D P. FERRAINOLO, ESQ.
Nevada Bar No. 8452
JOHN F. BEMIS, ESQ.
Nevada Bar No. 9509
777 North Rainbow Blvd., Ste. 225
Las Vegas, Nevada 89107
Attorneys for Defendant
Centennial Hills Hospital
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HALL PRANGLE & SCHOONVELD, LLC

RAINBOW CORPMORATE CENTER
777 NORTH RAINBOW BLVD., STE. 22§

FACSIMILE: 702-384-602%

LAS VEGAS, NEvaDA 89187

TELEPHONE: 702-889-6400
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that [ am an employee of HALL PRANGLE & SCHOONVELD,
LLC; that on the 2™ day of April, 2010, I served a true and correct copy of the foregoing
DEFENDANT VALLEY HEALTH SYSTEM, LLC d/b/a CENTENNIAL HILLS
HOSPITAL MEDICAL CENTER’S RESPONSES TO PLAINTIFF’S SECOND SET OF

REQUESTS FOR ADMISSIONS in a sealed envelope, via US Mail, first class postage pre-

paid to the following parties at their last known address:

Robert E. Murdock, Esq.
Murdock & Associates, Chtd.

Eckley M. Keach, Esq.
Eckley M. Keach, Chtd.

520 South Fourth Street 520 South Fourth Street
Las Vegas, Nevada 89101 Las Vegas, Nevada 89101
Attorneys for Plaintiff Attorneys for Plaintiffs
Brent Vogel, Esq. Robert C. McBride, Esq.

Lewis Brisbois Bisgaard & Smith

400 South Fourth Street, Ste. 500 2012 Hamilton Lane

Las Vegas, Nevada 89101 Las Vegas, Nevada 89106

Attorneys for American Nursing Services, Inc. A ttorneys for Defendant
Steven Dale Farmer

| Stama

Mandelbaum Schwarz Ellerton & McBride

An gffiployee of HALL ?(ANGLE & SCHOONVELD, LLC
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Lisa M. v. Henry Mayo Newhall Memorial Hospital, 12 Cal.4th 201 (1995)

907 P.2d 358, 48 Cal.Rptr.2d 510, 64 USLW 2414, 95 Cal. Daily Op. Serv. 9879...

12 Cal.4th 291, 907 P.2d 358, 48 Cal.Rptr.2d 510, 64
USLW 2414, 95 Cal. Daily Op. Serv. 9879, 95 Daily
Journal DA.R. 17,103

LISA M., Plaintiff and Appellant,
V.
HENRY MAYO NEWHALL MEMORIAL
HOSPITAL, Defendant and Respondent.

No. S043581.
Supreme Court of California
Dec 26, 1995.

SUMMARY

A patient brought an action for professional negligence,
battery, and intentional and negligent infliction of
emotional harm against an ultrasound technician, a
hospital, and others. Plaintiff alleged that the technician
sexually molested her during the course of an ultrasound
examination. In opposition to the hospital’s motion for
summary judgment, plaintiff asserted triable issues of fact
existed as to whether the hospital was vicariously liable
for the battery as a tort committed within the scope of the
technician’s employment, or was directly liable for its
own negligence. The trial court granted the summary
judgment motion, rejecting both arguments. (Superior
Court of Los Angeles County, No. 023309, David M.
Schachter, Judge.) The Court of Appeal, Second Dist.,
Div. Four, No. B074774, reversed, relying only on the
theory of respondeat superior, and expressly declining to
reach the question of the hospital’s negligence.

The Supreme Court reversed the judgment of the Court of
Appeal, and remanded the matter to that court for a
decision on plamntfs negligence cause of action. The
Supreme Court held that the hospital was entitled to
summary judgment on the ground that the technician's
conduct was beyond the scope of his employment as a
matter of law, and that, therefore, the hospital could not
be vicariously liable under the doctrine of respondeat
superior. The examination provided no occasion for a
work-related dispute or any other work-related emotional
involvement with plaintiff. As with nonsexual assaults, a
sexual tort will not be considered engendered by the
employment unless its motivating emotions were fairly
attributable to work-related events or conditions. A
foreseeability analysis led to the same conclusion.
Although the examination involved physical contact with
plaintitf, the assault on her did not originate with, and was
not a generally foreseeable consequence of, that contact.

e
e

Moreover, the battery did not arise from any abuse of
job-created authority. The technician was not vested with
any coercive authority, and the trust plaintiff was asked to
place in him was limited to conduct of the examination.
Also, public policy behind the doctrine of respondeat
superior-preventing future injuries, assuring
compensation to victims, and spreading the losses
equitably-did not alter the conclusion that the assault was
not a risk predictably created by or fairly attributed to the
nature of the employment. (Opinion by Werdegar, J., with
Lucas, C. J.,, Arabian, Baxter and George, JJ., concurnng,
Separate concurring opinion by George, J., with Lucas, C.
J., concurring. Separate dissenting opinions by Mosk and
Kennard, JJ.)

HEADNOTES

Classified to California Digest of Official Reports

")

Employer and Employee § 28--Liability to Third
Persons--Scope of Employment.

An employer is vicariously liable for the torts of its
employees committed within the scope of the
employment. An employee’s willful, malictous, and even
criminal torts may fall within the scope of his or her
employment for purposes of respondeat superior, even
though the employer has not authorized the employee to
commit crimes or intentional torts. While the employee
need not have intended to further the employer’s interests,
the employer will not be held liable for an assault or other
intentional tort that did not have a causal nexus to the
employee’s work. Since an intentional tort gives rise to
respondeat superior liability only if it was engendered by
the employment, the disavowal of motive as a singular
test of respondeat superior liability does not mean the
employee’s motive is irrelevant. An act serving only the
employee’s personal interest is less likely to arise from or
be engendered by the employment than an act that, even if
misguided, was intended to serve the employer in some
way.

®)

Employer and Employee § 28--Liability to Third
Persons--Scope  of  Employment--Required  Nexus
Between  Employment  and  Employee's  Act--
Foreseeability Test.

The nexus required for respondeat superior liability-that
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the tort be engendered by or anise from the work-is to be
distingmished from “but for” causation. The fact that the
employment brought the tortfeasor and victim together in
time and place is not enough. The incident leading to
injury must be an outgrowth of the employment; the risk
of tortious injury must be inherent in the working
environment, or typical of or broadly incidental to the
enterprise the employer has undertaken. Respondeat
superior liability should apply only to the types of injuries
that are, as a practical matter, sure to occur in the conduct
of the employer's enterprise. The employment must be
such as predictably to create the risk employees will
commit intentional torts of the type for which liability is
sought. A foreseeability test is useful because it reflects
the central justification for respondeat superior liability:
that losses fairly attributable to an enterprise-those that
foreseceably resuft from the conduct of the
enterprise-should be allocated to the enterprise as a cost
of doing business. Under that test, the tortious occurrence
must be a generally foreseeable consequence of the
activity. Foreseeability merely means that, in the context
of the particular enterprise, an employee’s conduct is not
so unusual or startling that it would seem unfair to include
the loss resulting from it among other costs of the
employer’s business.

9]

Employer and Employee § 28--Liability to Third
Persons--Scope of Employment--Question of Law or
Fact.

The determination whether an employee has acted within
the scope of employment ordinarily presents a question of
fact. It becomes a question of law, however, when the
facts are undisputed and no conflicting inferences are
possible.

*

Employer and Employee § 28--Liability to Third
Persons--Scope of Employment--Sexual Molestation
During  Ultrasound Examination:Healing Arts and
[nstitutions § 1 1--Hospitals--Duties and
Liabilities--Respondeat Superior.

In an action by a patient against an ultrasound technician,
a hospital, and others, alleging the technician sexually
molested plaintiff during an ultrasound examination, the
hospital was entitled to summary judgment on the ground
that the technician’s conduct was beyond the scope of his
employment as a matter of law, and that, therefore, the
hospital could not be vicariously liable under the doctrine
of respondeat superior. The examination provided no
occasion for a work-related dispute or any other
work-related emotional involvement with plaintiff. As
with nonsexual assaults, a sexual tort will not be

St

considered engendered by the employment unless its
motivating emotions were fairly attributable to
work-related events or conditions. A foreseeability
analysis led to the same conclusion. Although the
examination involved physical contact with plaintiff, the
assault on her did not originate with, and was not a
generally foreseeable consequence of, that contact.
Moreover, the battery did not arise from any abuse of
job-created authority. The technician was not vested with
any coercive authority, and the trust plaintiff was asked to
place in him was limited to conduct of the examination.
Also, public policy behind the doctrine of respondeat
superior-preventing future injuries, assuring
compensation to victims, and spreading the losses
equitably-did not alter the conclusion that the assault was
not a risk predictably created by or fairly attributed to the
nature of the employment.

[See 2 Witkin, Summary of Cal. Law (9th ed. 1987)
Agency and Employment, § 126 et seq.]

COUNSEL

R. Rex Parrs and Michael R. Smith for Plaintiff and
Appellant,

Ian Herzog, Douglas Devries, Roland Wrinkle, Harvey R.
Levine, Robert Steinberg, Thomas G. Stolpman, William
D. Turley, Mary E. Alexander, Bruce Broillet, Wayne
McClean, Leonard Sacks, Tony Tanke, Leonard Esquina,
David Rosen, Gordon, Edelstein, Krepack, Grant, Felton
& Goldstein and Steven J. Kleifield as Amici Curiae on
behalf of Plaintiff and Appellant.

Veatch, Carlson, Grogan & Nelson, John B. Loomis, C.
Snyder Patin, Horvitz & Levy, Barry R. Levy and David
S. Ettinger for Defendant and Respondent.

Beach, Procter, McCarthy & Slaughter, Thomas E. Beach,
Sean D. Cowdry, Greines, Martin, Stein & Richland,
Martin Stein, Marc J. Poster, Priscilla F. Slocum, Thelen,
Marrin, Johnson & Bridges, Curtis A. Cole and Jason G.
Wilson as Amici Curiae on behalf of Defendant and
Respondent.

WERDEGAR, J.

Plaintiff Lisa M. was injured in a fall and sought
treatment at defendant Henry Mayo Newhall Memorial
Hospital (Hospital). Under the pretense of conducting an
ultrasound imaging examination, a technician sexually
molested her. In plaintiff’s action against Hospital and
others, the trial court granted summary judgment in favor
of Hospital; the Court of Appeal reversed. The question
presented is whether Hospital, even if not negligent in
employing or supervising the technician, may be held
vicariously liable for his misconduct under the doctrine of
respondeat superior. We conclude the undisputed facts

'
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show Hospital is not vicariously liable.

Facts and Procedural Background
The facts are taken largely from the declarations and
depositions submitted in support of and opposition to
Hospital’s motion for summary judgment. Some
undisputed facts are taken from the parties’ separate
statements of undisputed facts. (Code Civ. Proc.. § 437¢,
subd. (b).)

On July 9, 1989, plaintiff, 19 years old and pregnant, was
injured in a fall at a movie theater and sought treatment at
Hospital's emergency room. At *295 the direction of the
examining physicians, ultrasound technician Bruce
Wayne Trpoli performed obstetrical and
upper-right-quadrant ultrasonic imaging examinations.

Tripoli took plaintiff to the ultrasound room on a gurney.
She remained in her street clothes, shorts and a maternity
top. No one else was present during the examiation;
plaintiff had asked that her boyfriend accompany her, but
Tripoli refused the request, as was his practice in
conducting emergency obstetrical examinations. Tripoli
turtied out the room lights but left the adjacent bathroom
door ajar to admit dim light.!

Tripoli first conducted the prescribed examinations.
Plaintiff pulled up her shirt and pushed her shorts down to
expose the area to be examined. The obstetrical or
“gencral pelvic” examination requires passing an
ultrasound-generating wand across the patient’s lower
abdomen. The sound waves must be mediated by a gel,
which Tripoli testified must be worked into the skin
somewhat to displace all the air. The exact placement and
movement of the wand varies with the patient’s body
type, and on some patients the best images are obtained
by passing the wand as much as an inch below the pubic
hairline. Tripoli found it necessary to do so in plaintiff’s
case. In performing the upper right quadrant examination
(to see the liver), Tripoli had to lift plaintift’s right breast,
which he did through a towel with the back of his hand.

After conducting the ordered examinations, Tripoli left
the room for about 10 minutes to develop the
photographic results, On his return, Tripoli asked plaintiff
if she wanted to know the sex of the baby, and she said
she did. He told her, falsely, that to determine the sex he
would need to scan “much further down,” and it would be
uncomfortable. With plaintiff's cooperation, Tripoli
pulled plaintiff’s shorts down and began to scan in her
pubic hair. According to plaintiff, he also inserted the
wand in her vagina. After a while he put down the wand

and fondled plaintiff with his fingers. Plaintiff testified he

Fioxd

moved his fingers “around everywhere down there”
While fondling plaintiff, Tripoli said he needed to excite
her to get a good view of the baby. Plaintiff found the
touching uncomfortable, but Tripoli testified he thought
she was getting pleasure from it because she said it
tickled. Tripoli eventually stopped molesting plaintiff and
returned her to the emergency room.

At the time of the misconduct, plaintiff thought it was part
of a “regular procedure,” albeit “kind of weird.” Later that
day, however, she began to *296 suspect Tripoli’s actions
were impropet, a suspicion confirmed the next moming
when she talked to her regular obstetrician. Tripoli was
criminally prosecuted and pleaded no contest to a felony
charge arising out of his molestation of plaintift.

Plaintiff’s suit named Tripoli, Hospital and others as
defendants, and contained causes of action for
professional negligence, battery and intentional and
negligent infliction of emotional harm. In opposition to
Hospital's motion for summary judgment, plaintiff
maintained triable issues of fact existed as to whether
Hospital was vicariously liable for the battery as a tort
committed within the scope of Tripoli’s employment, or
was directly liable for its own negligence in failing to
have a third person present during the examination. The
superior court granted the summary judgment motion,
rejecting both arguments.

The Court of Appeal reversed. The court relied only on
the theory of respondeat superior and expressly declined
to reach the question of Hospital’s negligence. We
granted Hospital’s petition for review in order to decide
the vicarious liability question.

Discussion

1. Review af Pertinent Law on Respondeat Superior
(") The rule of respondeat superior is familiar and simply
stated: an employer is vicariously liable for the torts of its
employees committed within the scope of the
employment, (Perez v. Fan Groningen & Sons, Inc
(1986) 41 Cal.3d 962, 967 [227 Cal.Rptr. 106, 719 P.2d
676].)* Equally well established, if somewhat surprising
on first encounter, is the principle that an employee’s
willful, malicious and even criminal torts may fall within
the scope of his or her employment for purposes of
respondeat superior, even *297 though the employer has
not authorized the employee to commit crimes or
intentional torts. (Merv M. v City of Los Angcles (1991)
54 Cal.3d 202, 209 {285 Cal.Rptr. 99, 814 P.2d 1341};

Johm B v, Oakland Unificd School Dist (1989) 48 Cal. 3d

438 447 [256 Cal.Rptr. 766, 769 P 2d 9481, Carr v W
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C. Crowell Co. (1946) 28 Cal.2d 632, 654 [171 P.2d 5])
What, then, is the connection required between an
employee's intentional tort and his or her work so that the
employer may be held vicariously liable?

It is clear, first of ali, that California no longer follows the
traditional rule that an employee's actions are within the
scope of employment only if motivated, in whole or part,
by a desire to serve the employer’s interests. (See Rest.2d
Agency, § 228, subd. 1{c) [conduct must be “actuated, at
least in part, by a purpose to serve the master”].) Our
departure from that limiting rule dates at least from the
leading case of Curr v. Wm. C. Crowell Co., supra, 28
Cal.2d 652,

In Carr, this court held a building contractor liable for
injuries caused when an employee, angry at a
subcontractor’s employee for interfering in his work,
threw a hammer at the other worker’s head. We rejected
the defendant’s claim its employee was not acting within
the scope of employment because he “could not have
intended by his conduct to further” the employer’s
interests: “It is sufficient, however, if the injury resulted
Sfrom a dispute arising owt of the employment.... ‘It is not
necessary that the assault should have been made "as a
means, or for the purpose of performing the work he (the
employee) was employed to do.** ¢ (28 Cal.2d at p. 654,
quoting Hiroshima v. Pucific Gus & Elec. Co. (1936) 18
Cal.App.2d 24, 28 [63 P.2d 3400], italics added; accord,
Fields v. Sanders (1947) 29 Cal.2d 834, 839 [180 P.2d
684, 172 A.L.R. 5255] [that tortious act ‘“‘was not
committed in order to further the interests of the
principal” does not preclude vicarious liability]; Perez v.
Van Groningen & Sons, Inc., supra, 41 Cal.3d at p. 969
[“The plaintiff need not demonstrate that the assault was
committed for the purpose of accomplishing the
employee’s assigned tasks.”}; Rodgers v. Kemper Constr.
Co., supra, 50 Cal.App.3d at p. 621 [“[Tlhe ‘motive test,’
though still the ‘majority rule,” has been abandoned in
Califomia.”1.y* '

While the employee thus need not have intended to
further the employer’s interests, the employer will not be
held liable for an assault or other intentional tort that did
not have a causal nexus to the employee’s work. This
*298 rule, too, can be traced to Carr v. WWin. C. Crowell
Co., supra, 28 Cal.2d 652, There the court acknowledged
that “[i}f an employee inflicts an injury out of personal
malice, not engendered by the employment, the employer
is not Hable.” (Id. at p. 656, italics added.y We further
explained that in the case under consideration the attack
was, indeed, “an outgrowth” of the employee’s work:
“Not only did the altercation leading to the injury arise
solely over the performance of {the employee’s] duties,

CLoHlad

but his entire association with plaintiff arose out of his
employment on the building under construction.” (/d. at p.
657.)

In Rodgers v. Kemper Constr. Co.. supra, 30 Cal. App.3d
608, 614-616, off-duty employees, who had been drinking
beer at the jobsite, assaulted workers for another
contractor after requesting and being refused a ride on a
bulldozer driven by one of the victims. Applying the
analysis developed in Carr v. Wm. C. Crowell Co., supra,
the Court of Appeal found substantial evidence the
attack-in which the victims were seriously injured and
permanently disabled-was within the scope of the
assailants’ employment. The assailants and victims, the
court noted, were “complete strangers” until their work
brought them together; thus the dispute could not have
derived from “personal malice unrelated to the
employment.” (50 Cal.App.3d at p. 621) Rather, a
work-related dispute was the “proximate cause™ of the
attack. (Jbid.)

Because an intentional tort gives rise to respondeat
superior liability only if it was engendered by the
employment, our disavowal of motive as a singular test of
respondeat superior liability does not mean the
employee’s motive is irrelevant. An act serving only the
employee’s personal interest is less likely to arise from or
be engendered by the employment than an act that, even if
misguided, was intended to serve the employer in some
way.

(") The nexus required for respondeat superior
liability-that the tort be engendered by or arise from the
work-is to be distinguished from “but for” causation.*
That the employment brought torifeasor and victim
together in time and place is not enough. We have used
varied language to describe the nature of the required
additional link (which, in theory, is the same for
intentional and negligent torts); the incident leading to
injury must be an “outgrowth” of the employment (Caurr
v, WWm. C. Crowell Co., supra. 28 Cal.2d 652, 657); the
risk of tortious injury must be * ‘inherent in the working
environment’ ” (id. at p. 656) or * “typical of or broadly
incidental to the enterprise [the employer] has
undertaken’ ” (Ifinman v. Westinghouse Elec. Co. (1970)
2 Cal.3d 956, 960 [88 Cal.Rptr. 188,471 P.2d 988]). *299

Looking at the matter with a slightly different focus,
California courts have also asked whether the tort was, in
a general way, foreseeable from the employee’s duties.
Respondeat superior liability should apply only to the
types of injuries that “ ‘as a practical matter are sure to
occur in the conduct of the employer’s enterprise.”
(Flinman v Westinghouse Elec. Co.supra. 2 Cal.3d at p.
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959.) The employment, in other words, must be such as
predictably to create the risk employees will commit
intentional torts of the type for which liability is sought.

In what has proved an influential formulation, the court in
Rodgers v. Kemper Constr. Co., supra. 50 Cal. App.3d at
page 618. held the tortious occurrence must be “a
generally foreseeable consequence of the activity.” In this
usage, the court further explained, foreseeability “merely
means that in the context of the particular enterprise an
employee’s conduct is not so unusual or startling that it
would seem unfair to include the loss resulting from it
among other costs of the employer’s business.” (/d. at p.
619; accord, John R v. Ouakland Unified School Dist.,
supra, 48 Cal.3d at p, 450, fn. 9, Perez v. Van Groningen
& Sons, Inc., supra, 41 Cal.3d at p. 968; Martinez v.
Hagopian (1986) 182 Cal.App.3d 1223, 1238 (227
Cal.Rptr. 7631; Alma W. v. Oakland Unified School Dist.
(1981) 123 Cal.App.3d 133, 141-142 [176 Cal.Rptr.
287].) The Rodgers foreseeability test is useful “because
it reflects the central justification for respondeat superior
[liability]: that losses fairly attributable to an
enterprise-those which foreseeably result from the
conduct of the enterprise-should be allocated to the
enterprise as a cost of doing business.” (Furmers Ins.
Group v. County of Santa Clara (1995) 11 Cal.4th 992,
1004 [47 Cal Rptr.2d 478,906 P.2d 440].)

(*" “Ordinarily, the determination whether an employee
has acted within the scope of employment presents a
question of fact; it becomes a question of law, however,
when ‘the facts are undisputed and no conflicting
inferences are possible.” ™ (Marv M. v. Citv of Los
Angeles, supra, 54 Cal.3d at p. 213.) Neither plamtiff nor
Hospital has pointed to factual disputes that would
prevent us in this case from deciding the applicability of
respondeat superior as a matter of law.

IL. Application to This Case
(Y Was Tripoli’s sexual battery of Lisa M. within the
scope of his employment? The injurious events were
causally related to Tripoli’s employment as an ultrasound
technician in the sense they would not have occurred had
he not been so employed. Tripoli’s employment as an
uftrasound technician provided the opportunity for him to
meet plaintiff and to be alone with her in circumstances
making the assault possible. The employment was *300
thus one necessary cause of the ensuing tort. But, as
previously discussed, in addition to such “but for”
causation, respondeat superior liability requires the risk of
the tort to have been engendered by, “typical of or
broadly incidental t0,” or, viewed from a somewhat

different  perspective, “a  generally  foreseeable

R

consequence of," Hospital’s enterprise. (Hinman .
Westinghouse Elec. Co., supra, 2 Cal3d at p. 960;
Rodgers v. Kemper Constr. Co., supra, 50 Cal. App.3d at
p. 618.)

At the broadest level, Hospital argues sex crimes are
never foreseeable outgrowths of employment because
they, unlike instances of nonsexual violence, are not the
product of “normal human traits.” Hospital urges us not to
“legitimize” sexual misconduct by treating it on a par
with mere fights. These generalized distinctions are not,
however, compelling. Neither physical violence nor
sexual exploitation is legitimate, excusable or routinety
expected in the workplace, In Carr v. Fm. C. Crowell
Co., supra, 28 Cal.2d 652, this court did not “legitimize”
the act of the construction worker who, on trivial
provocation, threw a carpenter’s hammer at the plaintiff,
“striking him on the head and seriously injuring him™ (id.
at p. 653), any more than we excused, condoned or
otherwise “legitimized” a police officer’s forcible rape of
a detainee in Mary M. v. Citv of Los Angeles, supra, 54
Cal3d 202, Nor did the Court of Appeal in Radgers v.
Kemper Constr. Co., supra, 50 Cal.App.3d 608, 615-616,
indicate any inclination to approve of or excuse the
intoxicated off-duty workers’ brutal attack on two other
workers-kicking and beating them with fists, rocks and a
hardhat, rendering one unconscious and permanently
injuring the other’s eyesight. The references in certain
cases to * ‘the faults and derelictions of human beings”
(Carr v. Wm. C. Crowell Co., supra, 28 Cal.2d at p. 656)
and “normal human traits” (Rodgers v. Kemper Constr.
Co., supra, S0 Cal.App.3d at p. 622) thus must be taken in
context to include not only minor character flaws, but also
the human tendency toward malice and viciousness. We
are not persuaded that the roots of sexual violence and
exploitation are in all cases so fundamentally different
from those other abhorrent human traits as to allow a
conclusion sexual misconduct is per se unforeseeable in
the workplace.

Focusing more specifically on the type of sexual assauit
occurring here, we ask first whether the technician’s acts
were ‘“engendered by” or an ‘“outgrowth” of his
employment. (Carr v. Wm. C. Crowell Co., supra, 28
Cal.2d at pp. 656-657.) They were not.

Nonsexual assaults that were not committed to further the
employer’s interests have been considered outgrowths of
employment if they originated in a work-related dispute.
(E.g., Fields v. Sanders, supra, 29 Cal.2d at pp. $39-840
[employee truck driver’s assault on another motorist
following *301 dispute over employee’s driving]: see,
generally, Formers Ins. Group v. Cowny of Sunta Clara,
supra. 11 Cabdth 992, 1006)) “Conversely, vicarious
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liability [has been] deemed inappropriate where the
misconduct does not arise from the conduct of the
employer's enterprise but instead arises out of a personal
dispute (e.g., Money v. Orlandi (1959) 169 Cal.App.2d
620, 624 (337 P.2d 861] [bar owner not vicaricusly liable
where on-duty bartender assaulted plaintiff in the course
of a personal dispute with his common law wife]), or is

the result of a personal compulsion (e.g., Thurm v. City of

Glendale (1994) 28 Cal.App4th 1379, 1383 [35
Cal.Rptr.2d 1] [city not vicariously liable where fire
marshal set business premises on fire during an
inspection].}” (Farmers Ins. Group v. Cowny of Santa
Clara, supra, 11 Cal.4th 992, 1006.}

As with these nonsexual assaults, a sexual tort will not be
considered engendered by the employment unless its
motivating emotions were fairly attributable to
work-related events or conditions. Here the opposite was
true: a technician simply took advantage of solitude with
a naive patient to commit an assault for reasons unrelated
to his work. Tripoli’s job was to perform a diagnostic
examination and record the results. The task provided no
occasion for a work-related dispute or any other
work-related emotional involvement with the patient. The
technician’s decision to engage in conscious exploitation
of the patient did not arise out of the performance of the
examination, although the circumstances of the
examination made it possible. “If ... the assault was not
motivated or triggered off by anything in the employment
activity but was the result of only propinquity and lust,
there should be no liability.” (Lyon v. Carey (D.C. Cir.
1976) 533 F.2d 649, 655 [174 App.D.C. 422]))

Our conclusion does not rest on mechanical application of
a motivation-to-serve test for intentional torts, which
would bar vicarious liability for virtually all sexual
misconduct. (See ante, p. 297.Y Tripoli’s criminal actions
were, of course, unauthorized by Hospital and were not
motivated by any desire to serve Hospital’s interests,
Beyond that, however, his motivating emotions were not
causally attributable to his employment. The flaw in *302
plaintiff’s case for Hospital’s respondeat superior liability
1s not so much that Tripoli’s actions were personally
motivated, but that those personal motivations were not
generated by or an outgrowth of workplace
responsibilities, conditions or events.

Analysis in terms of foreseeability leads to the same
conclusion. An intentional tort is foreseeable, for
purposes of respondeat superior, only if “in the context of
the particular enterprise an employee’s conduct is not so
unusual or startling that it would seem unfair to include
the loss resulting from it among other costs of the
employer’s business.” (Rodgery v. Kemper Consi Co. |

supra, 50 CalApp.3d at p. 619, italics added.) The
question is not one of statistical frequency, but of a
relationship between the nature of the work involved and
the type of tort committed. The employment must be such
as predictably to create the nisk employees will commit
intentional torts of the type for which liability is sought.

In  arguing Tripoli's misconduct was generally
foreseeable, plaintiff emphasizes the physically intimate
nature of the work Tripoli was employed to perform. In
our view, that a job involves physical contact is, by itself,
an insufficient basis on which to impose vicarious liability
for a sexual assault. (Accord, Boykin v. District of
Columbia (App.D.C. 1984) 484 A.2d 560, 562 “[[Tlhat
physical touching was necessarily a part of the
teacher-student relationship” held insufficient to impose
liability on employer for teacher’s molestation of deaf and
blind student, who could be taught only through touch.].)
To hold medical care providers strictly liable for
deliberate sexual assaults by every employee whose
duties include examining or touching patients’ otherwise
private areas would be virtually to remove scope of
employment as a limitation on providers’ vicarious
liability. [n cases like the present one, a deliberate sexual
assault is fairly attributed not to any peculiar aspect of the
health care enterprise, but only to “propinquity and lust”
{(Lyon v. Carey, supra, 533 F.2d 649, 655).¢

Here, there is no evidence of emotional involvement,
either mutual or unilateral, arising from the medical
relationship. Although the procedure *303 ordered
involved physical contact, it was not of a type that would
be expected to, or actually did, give rise to intense
emotions on either side. We deal here not with a
physician or therapist who becomes sexually involved
with a patient as a result of mishandling the feelings
predictably created by the therapeutic relationship (see,
e.g., Simmons v. United States (9th Cir. 1986) 805 F.2d
1363, 1369-1370; Doe v. Samaritan Counseling Center
(Alaska 1990) 791 P.2d 344, 348-349). but with an
ultrasound technician who simply took advantage of
solitude, access and superior knowledge to commit a
sexual assault.?

Although the routine examination Tripoli was authorized
to conduct involved physical contact with Lisa M.,
Tripoli's assault on plaintiff did not originate with, and
was not a generally foreseeable consequence of, that
contact. Nothing happened during the course of the
prescribed examinations to provoke or encourage
Tripoli’s improper touching of plaintiff. (See .{/nwe W v,
Oukland Unified School Dist., supra, 123 Cal App.3d at
p. 141 [contrasting assault cases, in which a work-related
quarrel preceded the assault, with school custodian’s rape
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of student, which was held unrelated to custodian’s
duties]; Wiersma v. City of Long Beach (1940} 41
Cal.App.2d §, 11, 15 [106 P.2d 45] [producer of wrestling
exhibition not vicariously liable for injuries caused by
wrestler who “suddenly and, apparently without
provocation,” attacked spectator].) The assault, rather,
was the independent product of Tripoli’s aberrant
decision to engage in conduct unrelated to his duties. In
the pertinent sense, therefore, Tripoli’s actions were not
foreseeable from the nature of the work he was employed
to perform.

Plaintiff contends the battery in this case, like the police
officer’s rape of a detainee in Mary M. v. Citv of Los
Angeles, supra, 54 Cal3d 202, “arose from an abuse of
job-created authority.” More accurately, Tripoli abused
his position of trust, since he had no legal or coercive
authority over plaintiff. Assuming an analogy can be fully
maintained between authority and trust, *304 Mary M.
still provides less than compelling precedent for liability
here. In Mary M., we held a police officer’s assault was a
generally foresceable consequence of his position. “In
view of the considerable power and authority that police
officers possess, it is neither startling nor unexpected that
on occasion an officer will misuse that authority by
engaging in assaultive conduct.” (Murv M. v. City of Los
Angeles. supra, 54 Cal.3Jd atp. 217.) We expressly limited
our holding: “We stress that our conclusion in this case
flows from the unique authority vested in police officers.
Employees who do not have this authority and who
commit sexual assaults may be acting outside the scope of
their employment as a matter of law.” (/d. at p. 218, fn.
11.)

While a police officer’s assault may be foresecable from
the scope of his unique authority over detainees, we are
unable to say the same of an ultrasound technician’s
assault on a patient. Hospital did not give Tripoli any
power to exercise general control over plaintift’s liberty.
He was not vested with any coercive authority, and the
trust plaintiff was asked to place in him was limited to
conduct of an ultrasound examination. His subsequent
battery of the patient was independent of the narrow
purpose for which plaintiff was asked to trust him,
Whatever costs may be fairly attributable to a police
officer’s public employer in light of the extraordinary
scope of authority the community, for its own benefit,
confers on the officer, we believe it would not be fair to
attribute to Hospital, which employed Tripoli simply to
conduct ultrasound examinations, the costs of a
deliberate, independently motivated sexual battery
unconnected to the prescribed examination.

In reaching our conclusion we have consulted the three

identified policy goals of the respondeat superior
doctrine-preventing future injuries, assuring
compensatiott to victims, and spreading the losses caused
by an enterprise equitably-for additional guidance as to
whether the doctrine shouwld be applied in these
circumstances. (See Mary M v, Citv of Los Angeles,
supra, 54 Cal.3d at pp. 209, 214-217: John R. v. Oakland
Unified School Dist., supra, 48 Cal.3d at pp. 451-452.) In
this case, however, we have drawn no firin direction from
consideration of the first two policy goals. Although
imposition of vicarious liability would likely lead to
adoption of some further precautionary measures, we are
unable to say whether the overall impact would be
beneficial to or destructive of the quality of medical care.
Hospital and its amici curiae predict imposition of
respondeat superior liability would lead health care
providers to overreact by monitoring, for possible sexual
misconduct, every interaction between patient and health
care worker. Published research, on the other hand,
indicates providers have *305 available several other
approaches to preventing sexual misconduct by
employees.*

As for ensuring compensation, the briefing does not
enable us 10 say with confidence whether or not insurance
is actually available to medical providers for sexual torts
of employees and, if so, whether coverage for such
liability would drastically increase the tnsurance costs-or,
if not, the uninsured liability costs-of nonprofit providers
such as Hospital® The second policy consideration is
therefore also of uncertain import here; imposing
vicarious liability is likely to provide additional
compensation to some victims, but the consequential costs
of ensuring compensation in this manner are unclear.

Third and finally, we attempt to assess the propriety of
spreading the risk of losses among the beneficiaries of the
enterprise upon which liability would be imposed. As
Hospital points out, this assessment is another way of
asking whether the employee’s conduct was “so unusual
or startling that it would seem unfair to include the loss
resulting from it among other costs of the employer’s
business.” (Rodgers v. Kemper Constr. Co., supra, 50
Cal.App.3d at p. 619.) For reasons already discussed, we
conclude the connection between Tripoli’s employment
duties-to conduct a diagnostic examination-and his
independent commission of a deliberate sexual assault
was too attenuated, without proof of Hospital’s
negligence, to support allocation of plaintiff’s losses to
Hospital as a cost of doing business. Consideration of the
respondeat superior doctrine’s basis in public policy,
therefore, does not alter our conviction that an ultrasound
technician’s sexual assault on a patient is not a risk
predictably created by or fairly attributed to the nature of
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the technician’s employment. *306

Although, as we have concluded, Tripoli's criminal acts
were not engendered by or broadly incidental to his work
so as to render Hospital vicariously liable, Hospital’s duty
of due care to its patient obliged it to take all measures
dictated by ordinary prudence to protect against even such
unusual sources of injury. The Court of Appeal declined
to decide whether plaintiff’s cause of action for
negligence could survive summary judgment. The court
therefore did not decide whether Hospital fulfilled its duty
of care under the circumstances nor did it resolve any
issue as to the adequacy of, or necessity for, plaintiff’s
expert declaration. Consequently, we consider it
appropriate to remand the matter to the Court of Appeal
for decision in the first instance on plaintiff’s negligence
cause of action.

Conclusion

Hospital employed a technician to conduct ultrasound
examinations. The technician, after completing such an
examination of plaintiff, took advantage of plaintiff’s trust
and his own superior knowledge to commit on her a
deliberate sexual battery. His reasons for doing so did not
derive from any events or conditions of his employment,
nor were his actions provoked by anything that occurred
during the prescribed examination. Hospital, by
employing the technician and providing the ultrasound
room, may have set the stage for his misconduct, but the
script was entirely of his own, independent invention. For
this reason it would be unfair and inconsistent with the
basic rationale of respondeat superior to impose liability
on Hospital irrespective of its own negligence.

The judgment of the Court of Appeal is reversed and the
matter is remanded to that court for further proceedings
consistent with this opinion.

Lucas, C. J., Arabian, J., Baxter, J., and George, J.,
concurred.

GEORGE, J,,

Concurring.-[ concur in the result and reasoning of the
majority, and [ have signed the majority opinion. I write
separately because, for the reasons expressed in my
concurring opinion in Farmeis s, Group v County of

et

Sunta Clura (1995} 11 Cal.dth 992 [47 Cal.Rptr.2d 478,
906 P.2d 440]. I would go further and overrule the
decision in Mary M. v. City of Los Angeles (1991) 54
Cal.3d 202 [285 Cal.Rpir. 99. 814 P.2d 1341}

Lucas, C. J., concurred.

MOSK, J.

[ dissent. Justice Kennard demonstrates that the Court of
Appeal’s decision is without error and hence that its
judgment should be affirmed. I join in her opinion.

I write separately to emphasize the unsoundness of the
majority’s reasoning and the incorrectness of their result.
*307

In its narrowest scope, the doctrine of respondeat superior
declares that “the employer’s responsibility for the torts of
his employee extends beyond his actual or possible
controf of the servant to injuries which are ‘risks of the
enterprise.” ”* (Hinman v. Westinghouse Elec. Co. (1970) 2
Cal.3d 956. 960 [88 Cal.Rptr. 188,471 P.2d 988}.) For its
firmest basis, the doctrine rests on the premise that such
injuries are costs that the employer’s business imposes on
the community-costs that the employer may equitably be
required to avoid if he can or to cover if he cannot: “ ‘We
are not here looking for the master’s fault but rather for
risks that may fairly be regarded as typical of or broadly
incidental to the enterprise he has undertaken.... Further,
we are not looking for that which can and should
reasonably be avoided, but with the more or less
inevitable toll of a lawful enterprise.” ” (/bid., quoting 2
Harper & James, The Law of Torts (1956) pp.
1376-1377.)

The majority recognize, as they must, that “[n]onsexual
assaults” come within the doctrine of respondeat superior
“if they originate{] in a work-related dispute,” as when an
“employee truck driver[] assault[s] ... another motorist
following [a] dispute over [the] employee’s driving.”
(Maj. opn., ante, at p. 300.) Such an attack, of course,
falls beyond the doctrine’s bounds if * ‘the misconduct ...
arises out of a personal dispute,” " as when an “ ‘on-duty
bartender assault[s] [a bystander] in the course of a
personal dispute [between the bartender and] his common
law wife ..." " (Maj. opn., unte, at p. 301, quoting
Farmers Ins. Group v. County of Santa Clara (1995) 1
Cal.4th 992, 1006 {47 Cal.Rptr.2d 478. 906 P.2d 440].)

It follows that sexual assaults are within the doctrine of

respondeat superior if they originate in work-related
concupiscence, as when "a physician or therapist ..

WA. 0423




Lisa M. v. Henry Mayo Newhall Memorial Hospital, 12 Cal.4th 291 (1995)

907 P.2d 358, 48 Cal.Rptr.2d 510, 64 USLW 2414, 95 Cal. Daily Op. Serv. 8879...

becomes sexually involved with a patient as a result of
mishandling the feelings predictably created by the
therapeutic relationship ... (Maj. opn., ante, at p. 303.)
Similarly, an attack of this sort is outside the doctrine’s
limits if the impropriety springs from a particularized lust,
as when a meat cutter makes a sexual advance on a
customer as he fills an order. (Grewt Atluntic & Pacific
Tea Co. v. Lanwvip (1934) 26 Ala.App. 79 [153 So. 296,
298} {applying Alabama law].)

In my view, it is at least a question for the irier of fact
whether the sexual assault in this cause comes within the
doctrine of respondeat superior. The facts are undisputed
that, in the course of his employment at Henry Mayo
Newhall Memorial Hospital, Bruce Wayne Tripoli, an
ultrasound technician, was required to have intimate
physical contact with female patients, like Lisa M., which
involved the touching of their breasts and the rubbing of
their pubic areas-all without a chaperon. The facts are also
undisputed that Tripoli had no acquaintance whatever
with Lisa apart from the event with *308 which we are
here concerned. In a word, it is certainly arguable that the
itch that Tripoli improperly scratched arose from intimate
physical contact that was altogether proper to his work.
The majority claim to discern a particularized lust rather
than work-related concupiscence. They blink reality.
Worse still, they ignore the undisputed facts. The
“[hlospital,” they admit, “may have set the stage for
[Tripoli’s] misconduct ....” (Maj. opn., ante, at p. 19.)
“{BJut the script,” they assert “was entirely of his own,
independent invention.” (/bid) On that point, perhaps
they are right. They are wrong, however, in refusing to
acknowledge that his inspiration arose from the
mise-en-scene established by the hospital !

In conclusion, having found no error in the Court of
Appeal’s decision, [ would affirm its judgment.

KENNARD, J.
I dissent.

The majority holds that, as a matter of law, a hospital
employee was not acting within the scope of his
employment when he sexually molested a pregnant
woman while purportedly conducting an ultrasound
examination necessitating that he have physical contact
with intimate areas of the woman's body. 1 disagree.
Scope of employment in this case, as in most cases, is a
question of fact to be resolved by the trier of fact.

The scope-of-employment question presented here is very
stmilar to one this court addressed just a few weeks ago in

Pl

Fasmers Ins. Group v. County of Sunta Clara (1995) 11
Cal.4th 992 [47 CalRptr.2d 478, 906 P.2d 440]. In that
case, an employee had sexually harassed coemployees,
whereas here an employee sexually assaulted a
nonemployee, but both cases pose the question whether
an employee's on-the-job sexual misconduct arises in the
scope of employment. In Farmers, as here, the majority
concluded, as a matter of law, that the sexual misconduct
was outside the scope of employment. In Farmers, as
here, | have concluded that because reasonable minds
may differ as to the proper resolution of the issue, it
should not be resolved as a matter of law. *309

I

Plaintiff Lisa M., injured in a fall, went to defendant
Henry Mayo Newhall Memorial Hospital for treatment.
Because plaintiff was pregnant, the emergency room
physician ordered an obstetrical ultrasound examination
to determine whether the fetus had been injured. The
ultrasound technician, Bruce Tripoli, rejected plaintiff’s
request that her mother and boyfriend be present during
the procedure. Plaintff was wearing shorts and a
maternity top (the hospital did not provide a gown), and
she raised her top and pulled down her shorts so that
Tripoli could perform the examination. Tripoli rubbed a
gel on plaintiff’s abdomen, going as low as one inch
below the pubic hairline; he then pressed the ultrasound
wand against her abdomen. He also raised plaintiff’s right
breast to place the wand in the area below it; he did this
with the back of his hand, through a towel.

After the examination, Tripoli left the room. Moments
later, he returned and asked plaintiff if she would like to
know the sex of her baby. Plaintiff said she would; with
plaintiff’s cooperation, Tripoli pulled down plaintiff’s
shorts to perform the examination. Tripoli coated the
ultrasound wand with gel, and rubbed it around and inside
plaintiff’s vagina. Tripoli then fondled her with his
fingers, telling her that he needed to sexually excite her to
stop the baby from moving. An ultrasound procedure to
determine the sex of a fetus does not, however, require
touching of the vagina, vaginal insertion of the ultrasound
wand, or sexual excitation of the patient. Plaintiff did not
object to Tripoli’s improper touching because she was
unsure whether or not his acts were a necessary part of the
examination. The next day, after discussing the matter
with her sister and her obstetrician, plaintiff concluded
that she had been molested. Tripoli was arrested, and was
later convicted of a felony artsing from his sexual assault
on plaintiff,

Plaintiff sued Tripoli and his employer. defendant
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hospital;' as to the latter she asserted that (1) defendant
was vicariously liable for Tripoli's tortious conduct, and
(2) defendant was negligent in not providing her with a
hospital gown and a female observer during the
ultrasound examination. Defendant hospital moved for
summary judgment, contending that it was not vicariously
liable because Tripoli had not acted in the course of his
employment when he molested plaintiff, that plaintiff had
failed to produce evidence that it had acted negligently,
and that it was not negligent as a matter *310 of law. The
trial court granted defendant’'s motion. The Court of
Appeal reversed, holding that whether Tripoli had acted
in the scope of employment was a triable issue of fact,
and that therefore the trial court should not have granted
defendant hospital’s motion for summary judgment.?

1

Under the doctrine of respondeat superior, an employer
may be held vicariously liable for acts committed by an
employee in the scope of employment. (Mary M. v. City
of Los Angeles (1991} 54 Cal.3d 202, 208 {285 Cul.Rptr.

99, 814 P.2d 1341].) In Furmers Ins. Group v. County of

Sania Clura, supra, 11 Cal.4th 992 (hereafter Farmers), |
summarized the principles goveming scope of
employment as follows: **  "A risk arises out of the scope
of employment when 'in the context of the particular
enterprise an employee's conduct is not so unusual or
startling that it would seem unfair to include the loss
resulting from it among other costs of the employer’s
business. [Citations.} In other words, where the question
is one of vicarious liability, the inquiry should be whether
the risk was one “that may fairly be regarded as typical of
or broadly incidental” to the enterprise undertaken by the
employer. [Citation.}" “* (Mary M. v. City of Los Angeles,
supra, 54 Cal.3d at p. 209, citing Perez v. Van Groningen
& Sons, Inc. [(1986)] 41 Cal.3d 962, 968 [227 Cal.Rptr.
106. 719 P.2d 676, and Rodgers v. Kemper Constr. €o.
(1975) 50 Cal.App.3d 608, 619 [124 CalRptr. 143],
brackets in Mary M) [Y] Acts that do not benefit the
employer may nonetheless fall within the scope of
employment; so may acts that are willful or malicious,
and those that violate the employer’s express orders or
policies. (Muarvy M. v, City of Los Angeles, supra, 54
Cal.3d at p. 209" (Farmers, supra, 11 Cal4th 992, 1042
(dis. opn. of Kennard. ).}

Elaborating upon these principles of respondeat superior,
the majority notes that an employee’s tortious conduct is
within the scope of employment when there is a “causal
nexus” between an employee's tortious conduct and the
employee’s job. (Maj. opn., amwe. at p. 297) As the
majority explains: "The question is not one of statistical

st

frequency, but of a relationship between the nature of the
work involved and the type of tort committed. The *311
employment must be such as predictably to create the nsk
employees will commit intentional torts of the type for
which liability is sought.” (/d. at p. 302.) [ have no quarrel
with this observation. My disagreement stems from the
manner in which the majority applies these general
principles of respondeat superior to the facts of this case.

I

The issue in this case is whether the trial court erred when
it granted a defendant's motion for summary judgment,
concluding as a matter of law that ultrasound technician
Tripoli’s sexual misconduct occurred outside the scope of
his employment, and that therefore defendant hospital
could not be held vicariously liable for Tripoli's actions.
A motion for summary judgment may be granted only
when “there is no triable issue as to any material fact and
... the moving party is entitled to a judgment as a matter
of law.” (Code Civ. Proc., § 437c¢, subd. (c).)

As the majority concedes (maj. opn., ante. at p. 299),
whether an employee's tortious acts are within the scope
of employment is in general a question of fuct. (Juhn R. v.
Ouklund Unified School Dist. (1989) 48 Cal.3d 438, 447
[256 Cal.Rptr. 766. 769 P.2d 948]; Ducey v. drgo Sales
Co. (1979) 25 Cal.3d 707, 722 {159 CalRptr. 835, 602
P.2d 755]; Loper v. Morrison (1944) 23 Cal.2d 600, 603
(145 P.2d 1}, Westherg v. Willde (1939) 14 Cal.2d 360,
373 [94 P.2d 590)].) The majority, however, treats scope
of employment in this case as a question of /aw, reasoning
that it may do so because the parties have not “pointed to
factual disputes that would prevent us in this case from
deciding the applicability of respondeat superior as a
matter of law.” (Maj. opn., ante. at p. 299.) Not so.

True, there is no dispute as to the predicate facts
underlying the question whether ultrasound iechnician
Tripoli acted in the scope of his employment; that is, the
parties agree on where, when, and how Tripoli molested
plaintiff, and they agree that defendant was Tripoli's
employer. (See fn. 2, ante.) But the absence of a dispute
regarding the predicate facts does not necessarily mean
that the wultimate question-that 1s, whether Tripoli's
conduct fell within the scope of employment-is one of
law, to be decided on summary judgment. As [ shall
explain, whether Tripoli's acts arose within the scope of
his employment is itself a disputed factual question,
notwithstanding the parties’ agreement on the predicate
facts.

This court has long held that whether an employee’s
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tortious conduct falls outside of the scope of employment
is generally a question of fact, even when the facts
underlying that determination are not in dispute. In
Westberg *312 v. Willde, supra, 14 Cal2d 360, a truck
driver making deliveries for the Reliable Delivery Service
stopped at his home for lunch, then left to deliver a letter
to his father’s place of employment before returning to his
office. On the way, he negligently collided with another
car, killing the driver. The decedent’s heirs sued the
owner of the delivery service, contending that the
accident occurred in the scope of employment, and that
the owner was therefore liable for the damages arising
from his employee’s negligence. This court affirmed a
jury verdict for the plaintiffs, rejecting the defendant’s
contention that the accident occurred, as a matter of law,
outside the scope of employment. The court explained: “
‘Whether there has been a deviation so material or
substantial as to constitute a complete departure is usually
a question of fact. [n some cases the deviation may be so
marked, and in others so slight relatively, that the court
can say that no conclusion other than that the act was or
was not a departure could reasonably be supported; while
in still others the deviation may be so uncertain in extent
and degree in view of the facts and circumstances as to
make the question of what inferences should be drawn
from the evidence properly one for the jury ...." " (/d. at p.
373)

More recent cases, expressing the same principle in
shorthand form, have said that scope of employment is a
question of fact unless “ ‘the facts are undisputed and no

conflicting inferences are possible.” ” (Murv M. v. City of

Los Angeles, supra, 54 Cal.3d at p. 213, italics added,
quoting Perez v. Fun Groningen & Sons, Inc. (1986) 41
Cal.3d 962, 968 [227 Cal.Rptr. 106, 719 P.2d 676].) In
other words, if the parties agree as to the underlying facts,
but dispute the inferences as to scope of employment that
may reasonably be drawn from those facts, scope of
employment is a question of fact. Or, as the court more
clearly stated in Alima W v, Oaklund Unified School Dist.
(1981) 123 Cal.App.3d 133, 138 [176 CalRptr. 287}
“Where the facts of the case make it arguable whether the
employee has acted within the scope of his employment,
then the scope of employment issue is one properly
decided by the trier of fact.” (See also Rest.2d Agency. §
228, com. d, p. 505 [*The question whether or not the act
done is so different from the act authorized that it is not
within the scope of the employment is decided by the
court if the answer is clearly indicated; otherwise, it is
decided by the jury."]. O Leary v. Broven-Puctfic-Mavon
(1930) 340 U.S. 304, 506-308 [95 L.EEd. 483. 486-487, 71
S.Ct. 470} [Whether employee committed an act ™ “arising
out of and in the course of employment’ *" is a question of
fact under federal workers' compensation law.].)

In this case, as shown below, the parties dispute the
inferences that may reasonably be drawn from ultrasound
technician Tripoli’s conduct when he sexually molested
plaintiff; that is, they dispute whether that conduct was so
*313 closely related to the performance of his duties that
it may reasonably be inferred that the conduct occurred in
the scope of his employment.

The majority asserts that ultrasound technician Tripoli's
conduct fell outside the scope of employment because
Tripoli molested plaintiff, a patient, for personal reasons
unrelated to Tripoli’s employment at defendant hospital.
In the words of the majority: “[Tlhere is no evidence
[here] of emotional involvement, either mutual or
unilateral, arising from the medical relationship” (maj.
opn., unte, at p. 302), and “[n]othing happened during the
course of the prescribed examinations to provoke or
encourage Tripoli’s improper touching of plaintiff” (id. at
p. 303). Thus, the majority concludes, Tripoli’s sexual
assault on plaintiff “is fairly attributed not to any peculiar
aspect of the health care enterprise, but only to
‘propinquity and lust’ [citation].” (/d. at p. 302.)

Perhaps. But a trier of fact might also reasonably
conclude that Tripoli’'s employment as an ultrasound
technician did have certain “peculiar aspects” that played
a not insignificant role in the sexual assault. To perform
an ultrasound examination on a pregnant woman, a
technician rubs a gel on the woman’s exposed lower
abdomen. This intimate contact, inherent in the job, put
plaintiff in a vulnerable position and permitted Tripohi to
dupe plaintiff into believing that his sexual assault was
actually part of a standard medical procedure, thereby
giving Tripoli a basis to hope that his misconduct would
remain undetected. Moreover, it 18 not unreasonable to
infer that the intimate contact inherent in the job
contributed to Tripoli’s sexual arousal and incited him to
engage in the misconduct. In short, a reasonable trier of
fact could conclude that this sexual assault would never
have occurred had Tripoli been employed by defendant in
a capacity other than ultrasound technician, and that
therefore the misconduct may fairly be attributed to risks
arising from, and inherent in, the “peculiar aspects” of
Tripoli’s employment. (See Stropes v. Heritage House
Childrens Ctr. (Ind. 1989) 547 N.E.2d 244 {question of
fact whether nurse's aide acted in the scope of
employment when he sexually molested severely retarded
patient); Marston v. Minneapolis Clinic of Psychiatry
(Minn. 1982) 329 N.W.2d 306 [question of fact whether
sexual acts by licensed psychologist during “biofeedback™
sessions were within scope of employment}; Samuels v
Southern Baptist Hosp. (La.CtApp. 1992) 594 S0.2d 571,
574 [upholding as “not clearly wrong” determination that
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nursing assistant was acting in the scope of his
employment when he raped psychiatric patient}.)

When an employee's personal motivations are so
enmeshed with the employee’s performance of
occupational duties that reasonable minds can differ as to
whether the employee’s tortious act is incidental to those
duties, *314 the issue of whether the act arose in the
scope of employment should be resolved by the trier of
fact, rather than a trial court acting on a motion to
dismiss. (Note, A Matter of Trust: Instittional Employer
Liability for Acts of Child Abuse by Employees (1992) 33
Wm. & Mary L.Rev. 1295, 1316.) Reasonable minds can
differ with regard to whether the nexus between Tripoli’s
tortious conduct and the scope of employment is
sufficiently close to conclude that the conduct arose in the
scope of employment; therefore, that issue is a question of
fuct to be resolved at trial.

Conclusion

I do not suggest, by the foregoing comments, that the
question whether an employee’s tortious conduct is within
the scope of employment may never be resolved on

Footnotes

summary judgment. Although scope of employment is
ordinarily a question of fact, it becomes a question of law
“where the undisputed facts would not support an
inference that the employee was acting within the scope
of his employment.” (Juhn R. v. Oukland Unified School
Dist., supra., 48 Cal.3d at p. 447.) Thus, this court held in
John R. that, as a matter of law, a junior high school
teacher acted outside the scope of his employment when
he molested one of his students, and that therefore no
liability could be imposed on the school district that
employed him. But the converse is also true: when an
employee’s tortious acts, although personally motivated,
are so integrally entwined with his or her employment
that reasonable minds can differ as to whether the acts
arose in the scope of employment, then scope of
employment is a question of fact, rather than one of law,
and may not be decided on a motion for summary
judgment. This is the case here.

I would affirm the judgment of the Court of Appeal,
which held that the trial court erred when it granted
plaintiff's motion for summary judgment. *315

2

h

Tripoli’s deposition testimony was inconsistent as to whether the door to the ultrasound room was open or closed; although he
testified he usually left the door slightly open, and did so on this occasion, he also testified the room door’s magnetic latch was not
working properly, and the door closed instead of remaining ajar.

Civil Code section 2338, which has been termed a codification of the respondeat superior doctrine (Rodgers v. Kemper Constr. Co.
(1975) 50 Cal. App.3d 608, 618, fin. 2 [124 Cul.Rptr. 143]), is not limited to employer and employee but speaks more broadly of
agent and principal; it makes the principal liable for negligent and “wrongful” acts committed by the agent “in and as part of the
transaction of such [agency] business.”

Tripoli was not formally employed by Hospital, but by Mediq Imaging Services, [nc., with which Hospital contracted for his
services. Hospital, however, concedes it did not seck summary judgment on the ground Tripoli was not its employee, did not argue
that issue in the Coust of Appeal, and does not rely on it in this court. For purposes of reviewing the ruling on summary judgment,
therefore, we will treat Tripoli as Hospital’s employee, without considering or deciding whether Tripoli was Hospital's
nonemployee agent or ostensible agent (see Quintal v. Laurel Grove Hospital (1964) 62 Cal.2d 154, 167-168 [41 Cal.Rptr. 577,
397 P.2d 161]) or a special employee for whose torts Hospital is liable under the “borrowed servant” rule (see Socicta per Azioni
de Navigazione ltalia v, Citv of Los Angeles (1982) 31 Cal 3d 446, 455-456 {183 Cal.Rptr. 51, 645 P.2d 102}).

See also fra S. Bushey & Sons, Inc. v. United States (2d Cir. 1968} 393 F.2d 167, 171 (discussing “inadequacy™ of the
motivation-to-serve test generally). LeGrand & Leonard, Chvil Suits for Sexual Assanlt: Compensating Rape Victims (1979) 8
Golden Gate L.Rev, 479, 507 (the “motive-benefit” test, which would preclude respondeat superior fiability for most sexual
assaults, has been “abandoned” in California).

The distinction is reflected in the common meaning of “engender™ “to bring into being.” {Webster's New World Dict. (3d college
ed. 1991) p. 450.)

Because we do not apply a motivation-to-serve test as the sole standard of vicarious Hability, our rationale differs from that of most
other courts that have considered factually similar cases. although several courts have reached the same result as we do; sexual
assault by a medical teehnician is not within the scope of employment. (Compare Hendloy v. Springhill Memorial Hosp. (Ala.
1990) 375 So.2d 347,351 [technician ™ *acted from wholly personal motives™ ™), Matoxas v North Shore University Hosp. (1995)
JEOAND2A Te2 (621 NY.S2d 633 634 [radiology technician’s molestation of paticat “committed ... for purcly personal

vlast
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motives"}, and Tavlor v. Doctors Hosp. (West) (1985) 21 Ohio App.3d 154 [486 N.E.2d 1249, 1251] [radivlogy orderly’s sexual
assault on patient committed “from intensely personal motives” and “in no way served to further or promote the business of the
employer-hospital™], with Samuels v. Southern Baptist Hosp. (La.Ct.App. 1992) 594 So.2d 571, 574 [vicarious liability imposed
for rape of patient by nursing assistant] and Stropes v. Heritage House Childrens Crr. (lnd. 1989) 547 N E.2d 244, 249-250 [same
for molestation of disabled child by nurse’s aide].)

6 We part company at this point with the dissenting justices, who would hold summary judgment improper because either the
patient’s vulnerability or the intimate physical contact inherent in the examination might have encouraged or incited Tripoli to
assault her. On the present record, such inferences would be wholly speculative. Lacking evidence the assault was a product of the
therapeutic relationship, to impose vicarious liability on a hospital for a technician’s deliberate sexual assault on a patient would
stretch the rationale of respondeat supetior too far. To do so would make the hospital potentially liable, irrespective of its actual
fault, whenever an employec used force, coercion or trickery to exploit criminally a patient's physical or psychological
vulnerability, vulnerability that is characteristic of hospitalized patients generally. An analysis that, in the field of health care,
deems a conscious sexual assault to have arisen from the employment simply because the patient involved was vulnerable,
surrendered his or her privacy or submitted to physical contact unusual for strangers in a nonmedical context, would, in effect,
expose health care providers to potential liability without fault for sexual assault by virtually any employee on any patient.

7 The American Medical Association has described and distinguished two broad types of sexual misconduct by physicians: first,
misconduct arising from the physician's inability properly to contain and control his or her emotional involvement with the patient;
and second, conscious exploitation of the physician's status, knowledge and power to coerce or trick the patient into allowing
sexual contact. (American Medical Association, Council on Ethical and Judicial Affairs, Council Rep., Sexual Misconduct in the
Practice of Medicine (1991) 266 JAMA 2741-2742.) Tripoli, of course, was a technician rather than a physician. In any event, his
conduct belongs in the second category-conscious exploitation-and we need not decide here whether sexual misconduct of the first
type might, under some circumstances, create respondeat superior liability on the employer's part.

8 See Jorgenson, Employer / Supervisor Liability and Risk Management, in Breach of Trust: Sexual Exploitation by Health Care
Professionals and Clergy (Gonsiorek edit. 1995) pages 296-297; Schoencr, Liability and Risk: An Administrator's View, in id. at
pages 305-315; American Medical Association, Council on Ethical and Judicial Affairs, supra, 266 JAMA at pages 2744-2745;
Plaut et al., Roles of the Health Professional in Cases Involving Sexual Exploitation of Patients, in Sexual Explotitation of Patients
by Health Professionals (Burgess et al. edit. 1986) pages 20-23.

9 Whether a health care professional’s sexual misconduct is covered under the professional’s malpractice policy is “a much litigated
issue,” depending in part on the exact factual relationship between the misconduct and the professional services for which the
professional was engaged. (Louisell & Williams, 4 Medical Malpractice (1994) § 20.03[1], p. 20-36.) But even where the
misconduct is not sufficiently related to the provision of professional services to be covered under malpractice insurance, the
hospital or other institutional provider may be covered for its vicarious liability under a commercial general liability policy. (/d., §
20.01, p. 20-11.) Neither Insurance Code scetion 533 nor related policy exclusions for intentionally caused injury or damage
preclude a California insurer from indemnifying an employer held vicariously liable for an employee’s willful acts. (Arenson v.
Nat. Automobile & Cas. Ins. Co. (1955) 45 Cal.2d 81, 83-84 [286 P.2d 8161, Fircman's Fund Ins. Co. v. Citv of Turlock (1985)
170 Cal. App.3d 988, 1000-1001 [216 Cal Rptr. 796].)

1 The unfortunate but inevitable result of the majority’s analysis is to exempt the health care employer, at least in part, from the
doctrine of respondeat superior. | merely note that what they call the “three identified policy goals of the respondeat superior
doctrine-preventing future injuries, assuring compensation te victims, and spreading the losses caused by an enterprise equitably”
(maj. opn., amw, at p. J04)-do not justify exemption. Even if application of the doctrine furthers none of these objects, it
nevertheless compels the health care employer to avoid or cover the costs his business imposes on the community. “Faimess is
served thereby,” and the “efficient use of limited resources is furthered.” (Smifcy v. Citibank (1995) 11 Cal4th 138, 161 [44
Cal Rptr.2d 441,900 P.2d 690].)

1 In this case, ultrasound technician Tripoli was not directly employed by defendant: he worked for Mediq Imaging Services, Inc. (a
codefendant in this case), with which defendant contracted for Tripoli's services. Defendant, however, does not rely on the absence
of a direct employment relationship between it and Tripoli as a basis to avoid vicarious lability in this case, and both parties have
litigated the issuc on the assumption that defendant is, for all intents and purposes, Tripoli's employer. Accordingly, like the
majority (see maj. opn., ante, at p. 296, tn. 2), [ have treated defendant as Tripoli’s employer.

2 Because the Court of Appeal held that the trial court erred in finding that, as a matter of law, plaintiff was not catitled to recover on
her cause of action for vicarious liability, it did not address plaintft's claim that the trial court also erred in finding, as a matter of
law, that plaintff was not entitled to recover on her cause of action for negligence. As a result of the majority’s conclusion today
that plaintitf may not recover on her claim of vicarious lability, the Court of Appeal must now, on remand, consider the merits ot
plaintift’s cause of action for negligence. Bevause agree with the Court of Appeal that whether ultrasound technician Tripoli had
acted within the scope of his employment presents a triable issue of fact, | do not address the merits of plaintift’s cause of action
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LAS VEGAS, NEVADA, TUESDAY, NOVEMBER 18, 2008
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DANETTE L. ANTONACCI,

having been first duly sworn to faithfully
and accurately transcribe the following

proceedings to the best of her ability.

MS. CLARKE: Ladies and gentlemen, my name is
Summer Clarke. This is Michael Bolenbaker who is going to
be sitting in who is prosecuting the case with me. We are
assigned to present Grand Jury case number 0BAGJ078X, State
of Nevada versus Steven Dale Farmer. I'd like the record
to reflect that we have marked a copy of the proposed
Indictment as Exhibit Number 1. Do all members of the
Grand Jury have a copy of that?

A JUROR: Yes,

A JUROR: Yes.

“MS. CLARKE:  The defendant Steven Dale Farmer
in this case is charged with one count of sexual agsault,
five counts of open or gross lewdness and two counts of
indecent exposure, committed at and within Clark County, on
or between May 13, 2008 and May 20th of 2008. I am
required by law to advise you of the elements of these

charges.

DANETTE L. ANTONACCI, C.C.R. 222 (702) 361-1947

- r——— ~ WA-0824———

CAG000230




10

11

12

13

14

15

ls

17

is8

19

20

21

22

23

24

25

@ ¥ 6

Sexual assault. A person who subjects
another person to sexual penetration against the victim's
will or under conditions in which the perpetrator knows or
should know that the victim is mentally or physically
incapable of resisting or understanding the nature of his
conduct, is guilty of sexual assault.

As used in these instructions, sexual
penetration means any intrusion, however slight, of any
part of a person's body or any object manipulated or
inserted by a person into the genital or anal openings of
the body of another.

Physical force is not a necessary
ingredient in the commission of the crime of sexual
agsault.

Open or gross lewdness. Every person
who willfully commits any lewd or lascivious act upon the
body of another person in an offensive manner is guilty of
the crime of open or gross lewdness.

With reference to this crime, you are
instructed that the word open is used to modify the term
lewdness. As guch, it includes acts which are committed in
a private place, but which are nevertheless committed in an
open ag opposed to a secret manner.

You are further ingtructed that the term

gross is defined as being indecent, obscene or vulgar.
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The term lewdness is defined as any act
of a sexual nature which the actor knows is likely to be
observed by the victim who would be affronted by the act.

Finally indecent exposure. Every person
who makes any open and indecent or obscene exposure of his
person or of the person of another, is guilty of indecent
exposure.

Do any members of the Grand Jury have
questions with regard to the charged offenses?

And if I could -- I'm sorry, who is the
secretary?

If I could get this marked as Grand Jury
proposed Exhibit 2. Thank you.

My first witness is Jiililllp RN .

And I'11 go get her.

THE FOREPERSON: Please raise your right hand.

MS. CLARKE: ¢, if you could raise your
right hand. They are going to administer the oath.

THE FOREPERSON: Do you salemnly swear the
testimony you are about to give upon the investigation now
pending before this Grand Jury shall be the truth, the
whale truth, and nothing but the truth, so help you God?

MS, WEEEEN: I do.

THE FOREPERSON: You are advised that you are

here today to give tegstimony in the investigation

DANETTE L. ANTONACCI, C.C.R. 222 {(702) 381-1947
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pertaining to the offenses of sexual assault, open or grosas
lewdness, indecent exposure, involving Steven Dale Farmer.

Do you understand this advisement?

MS. GN: ! couldn‘'t hear you. I'm
sorry.

THE FOREPERSON: Okay. You are advised that
you are here today to give testimony in the investigation
pertaining to the offenses of sexual assault, open or gross
lewdness and indecent exposure, involving Steven Dale
Farmer.

Do you understand this advisement?

MS., D Yes.

THE FOREPERSON: Please state your fifst and
lagt name and spell both for the record.

Ms. . -_ O

I
E—— .
THE FOREPERSON: Thank you.

MS. CLARKE: Thank you.

-I

having been first duly sworn by the Foreperson of the Grand
Jury to tell the truth, the whole truth, and nothing but

the truth, testified as follows:

/1/
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EXAMINATION
BY MS. CLARKE:
Q Miss qjewengy, [ would like to direct your

attention to May 13th to May 20th of this year. Were you a

patient at Centennial Hills Hospital?

A Yes.

Q And is that located here in Las Vegas, Clark
County?

A Yes.

Q What is your date of birth?

» I

Q What medical condition do you suffer from
currently?

A I suffered Brain trauma in March¥which left'me

with a seizureidisorder and uncontrollable sensory

overload.
Q How long have you suffered from sgeizures?
A Off and on since '92 but haven't ever had to

have medication for fhem nor have they ever been this
extensive or damaging to me.
Q You could actually if you want to put that
back in if that would be easier, that ear plug.
Is it okay?

A Yes, I can hear you. Then can I move thig?
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Q Yes, you can.

A Thank you. My depth perception is affected so

seeing that, it's --

Q Is that bettaer?
A Uh-huh.
Q Okay. How many seizure episodes might you

suffer from at a given time?
A If I have a seizure it's not just one seizure,

I can have anywhere from seven to thirty-two seizures in an

episode.

Q When is the last seizure that you had?

A This past Saturday.

Q And do you have seizures multiple times in a
month?

A Yes. Like in the month of July I had a

seizure every other day.

Q What happens after you have a seizure?

A After -- when I have -- when I have a seizure
my body clenches up and tightens up, everything seizes up,
I don't know what's going on around me. When I come out of
my seizure I can‘'t talk and when I can finally talk it's a
long, drawn out stutter. I can't move.

Q Would it be fair to say that you're completely
immobilized after a seizure?

A Yeah, I can'" move anything after a seizure.

DANETTE L. ANTONACCI, C.C.R. 222 (702) 361-1947
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1 Q Can that state last for a long time?
2 .\ It can last up to forty-eight hours.
3 Q So the time that you can't move your body or
4 iyou can't speak can last up to two days after a seizure?
5 A Yeg.
6 Q During May 13th to May 20th when you were in
7  Centennia1 Hills, did you go there because of a seizure?
8 | A Yes. I was in the parking lot of a grocery
9 store and started to have seizures.
10 Q How did you get to Centennial Hills Hospital?
11 A Ambulance,
12 Q While there did you come into contact with
13 someone named Steve?
14 A Yes,
15 Q And I'm sorry, if I could I'm going to get up
16 and grab something that I should have grabbed before we
17 gtarted.
18 R, I'm showing you what has been
= 19 marked ‘as Grand Jury, State's Grand Jury proposed Exhibit

20 2. Do you recognize that?

21 A Steve.

22 Q Is that the same person that you met when you
23 were at Centennial Hills Hospital?

24 A Yes.

25 Q Did you later learn his name to be Steve

DANETTE L. ANTONACCI, C.C.R. 222 {702) 361-1947
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Farmer?

A Later I learned his last name, but while,
first thing he introduced himself to me.

Q And is thig a fair and accurate depiction the
way he looked back in May of 2008?

A Yes. White hair.

Q Do you remember what Steve told you when he
first introduced himself to you?

A He introduced himself as my name is Steve, and

I know he said I'11 be taking care of you.

Q What was he wearing?

A Some blue --

Q Blue shirt?

A Yeah. You know what they wear, nurse's smock

I think, something like that.

Q And did you, when you were first, when he
first introduced himselfito you, were you able to speak at
that point? L

A No, T couldn't speak or move at that time he
introduced himself.

Q So you were lying on the hospital bed

immobilized?

A Yes.
Q Can you describe the room that you were in?
A I was the only one in the room, it's just one,

CANETTE L. ANTONACCI, C.C.R. 222 (702) 361-1947
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just me, one, one bed. I remember the door to, to the foot
of the bed to the left and a window next next to it over
here.

Q Can you tell me about the time that Steve was
lifting your hospital gown?

A Yeah. He said he needéd -- gtraightening my
bed, but had hem of my gown and was lifting it up and
looking at me and then putting it down and then lifting it

up and putting it down.

Q What were you wearing underneath your hospital
gown?

A Nothing.

Q Was your vagina exposed?

A Yes.

Q And was your buttocks exposed?

A I was laying on my back but my whole top was

exposed so.
Q You said that he said that he was trying to

straighten your bed?

A Yes,

Q And then he pulled up your gown how many
times?

A Twice that I remember at that time.

Q Can you tell me about a time that he woke you

up concerning a bowel movement?

DANETTEZ L. ANTONACCI, C.C.R. 222 (702) 361-1947
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15 1 A Yeah. I, actually I woke up and he was

2 standing there and moved my right leg and then told me that
3 fI had some bowel movement, but I knew I didn't, and then he

4 lifted my leg up into the air as if he were like putting --

5 I don‘'t know how to explain.

& i Q Let me ask you this. You said you knew you

7 didn't have a bowel movement?

8 A Right,

9 Q So even though your body is immobilized after
10 a seizure you still know if you have a bowel movement?

11 A Yeah. Yeah. I know if I'm having bodily

12 functions or -- yeah, like urination or bowel movement.

13 Q At this point in your stay were you still

14 unable to gpeak?

15 A Yes,
16 Q And were you still unable to move?
17 A Yes.

Le 18 Q After he lifted your leg up in the air --

%“ 18 7 factually let me ask you a different question.
20 As a result of the seizures have you spent
21 time in hospitals before, in different hospitals before?
22 A It --
23 Q Before this time at Centennial Hills.
. 24 A Before -- I don't understand. I'm gsorry.

25 Q Would it be fair to say that you've speat time

DANETTE L. ANTONACCI, C.C.R. 222 {702) 361-1947
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in hospitals after seizures, after you have had seizures
over the years?
Bad question too? Let me rephrase chat.:
Has anyone ever lifted your leg like
that after you've had a bowel movement?

A No. 1I‘ve been hospitalized before and never,
never had, never had anybody do that. And if you, if you,
if you have something like that you have blue pads under
you that would need to be changed and, bed changed, and

none of that happened.

Q After he lifted your leg what he do with his
hand?

A He put hig, he put his thumb in my rectum.

Q Prior to -- and did his thumb actually go

inside of your rectum?
A Yes.
Q Prior to his thumb going inside of your

rectum, did he place his hand or move his hand anywhere

else?
A One of his fingers, yes, was on my vagina.
Q You mentioned the pad and changing the bed.
After he inserted his thumb -- actually let me ask a

different question.
Did he say anything to you after he,

when he was doing that?

T CAG000240
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No, not that I remember. I just remember him

telling me that I had some bowel movement.

Q

‘hospital?

A

Q

arcund you?
A

Q

la11l?

0w

0

y:

room at all,

away?

At this point were you on medication in the

Yes,

Were you still aware of what was going on

Yes,

Do you recall that blue pad being changed at

No.

Was that blue pad changed?

No. No.

Were any of the bed sheets changed?

No.

Did anyone come into your room and help --
No.

-- ¢lean up?

No, nobody came into my room when he was in my |
Do you remember how long that lasted?
No.

After it happened did you tell anyone right

I couldn't talk. I c¢ouldn't talk and -- I

DANETTE L. ANTONACCI, C.C.R. 222 (702) 361-1947
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16 1 counldn't talk.
2 Q Did the defendant touch any other part of ycuri
3  |body?
4 A Yes., He came into my room and told me that
5 one of my heart leads had come undone and he was pinching

6 my right nipples. Nipple.

7 Q Your right nipple?

8 A Yes,

9 Q Was he saying anything when he was doing that?
10 A Only thing I remember is that he said that my,
11 one of my leads had come undone.

12 Q Let me ask you, "R, did you feel any of
13  |your leads come undone?

14 A No.

15 Q Did you see any of your leads come undone?

16 A No, nor did I hear my monitor in my room give

17 off a beep that tells you that something is undone.

18 Q So based on the time you've spent in hospitals

19 "|in the past you knew that when the lead was undone you

20 usually heard beeping?

21 A Yes.

22 Q And there was no beeping this time?

23 A No.

24 Q When he was pinching your right nipple, was

25 this still during the time period that you couldn't sgpeak?

DANETTE L. ANTONACCI, C C.R. 222 (702) 361-1947
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16 1 A Yes.
2 Q Was it still during the time period that you
3 couldn't move?
4 | A Yes.
5 Q How many times -- actually, other than that

6 time was there any other time the defendant touched you

7 inappropriately?
8 A Yes, he came in and did, said the same thing,
9 that one of my heart leads, one of the leads was undone,

10 and he then was pinching hoth my nipples.

1 Q So this other time he was pinching both of
12 your nipples?

13 A Yes,

14 Q Was he doing that at the same time with both

15 hands or was it one nipple and then the other?

16 A Both ways.
17 Q Okay. Both ways that time?
. 18 A Yes.
z 18 | @  Okay. So let me just make sure I understand.

20 He would touch one nipple and then the other and also touch
21 them both at the same time?

22 A Yes.

23 Q So it was more than just one time when he

24 placed his hands on your nipples?

25 A Yes.

DANETTE L. ANTONACCI, C.C.R. 222 (702) 361-1947
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Q And all of this was during the May 13th to May
20th hospital stay?

A Yesg.

Q And wag it your belief that he worked for
Centennial Hosgpital?

A Yes.

Q Okay. Other than having the blue smock that
he had on, was there anything else that made you think he
worked at the hospital?

A Just that he, the way he introduced himself
and then next day my heart went in a fibrilation and I, 1
had lots of people in my room because my heart went into a
fib, and he came into the doorway and told me that I was
not asgigned to him that day but he just wanted to see how

I was doing and hoped that I felt better soon.

Q Was anyone else in the room when he said that?

A Yes, nurse and I think a doctor or another
nurse.

Q When your heart went into a defibrilation,

were you taken to a different room?

A Yes, I was taken to a different floor, to I
think it's MCU 30 they could regulate my heart.

Q When the defendant inserted his thumb into
your rectum, did you want that to happen?

A No.

DANETTE L. ANTONACCI, C.C.R. 222 {702) 361-1947
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Q Did you want him to touch you anywhere on your
fbody?
| A No.

Q And had you not been immobilized -- actually

Slet me ask it a different way.

Every time he touched you you were

unable to speak; is that true?

A Yes,
Q And you were unable to move; is that true?
A Yes.
Q Can you tell us about the time you had the

catheter in when he came into your room?

A He came in and said to check my catheter but
was, was touching, touching my, my vagina, lower than where
a catheter is and had one of his fingers touching it, my
vagina.

Q Did any of his fingers actually go ingide your
vagina that you remember?

A Yes,

Q Okay. Were there any other times Steve
touched you either on your breasts or your vagina or your
buttocks while you were staying at Centennial Hospital in
May?

A No, I don't believe so. And after I, after I

went to the other room I was on a completely different

DANETTE L. ANTONACCI, C.C.R. 222 (702) 361-1947
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floor.
Q And you never saw him after that?
A Right,
Q Who did you first tell about what happened to

you at the hospital?

A It took about twenty-four hours for my heart
to become steady and after my heart became steady I told my
two gons, I told them that there was a nurse on the other
floor, his name was Steve and he had white hair and that
he, what he had done.

Q And did you tell your sons about what happened
while you were still in the hospital?

A Yes,

Q Did you have a conversation with one of your
sons after you got out of the hospital?

A Yes.

Q Okay. In between that time did you call the
peclice at all?

A A
Q After you first told your sons about what

happened, did your sons call the police?

A No.

Q Did you call the police?

A Not at that time. Not at that time.

0 Okay. Tell me about the conversation you had

DANETTE L. ANTONACCI, C.C.R. 222 (702) 361-1947
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with your son about a month later in June.

A My oldest son came outside where I was sitting

and asked me what, what I, the guy's name was that I had

{told them about in the hospital and I told him that the

guy's name was Steve, and he said with white hair, and I
said yeah, it's Steve and he had white hair, and he said he
had just seen him on TV, he had been arrested for
agsaulting a patient in Centennial.

Q Okay. Just one minute.

Just for the record, the statements of
her son are offered only for presence sense impression in
terms of what she did next as a result of that. You are
not to consider the fact that he was arrested in relation
to any other case or any other patient, only this cage.
It's only ﬁeant to explain how and when she reported the
defendant's actions.

And why was it that you waited a month
before you finally reported it?

A “Because of the number 6f séiziures that Iive
had, I've been in the hospital every month since May
because of seizures, anywhere from three to ten days
hospitalized so.

Q In case I didn't ask you, when Steve inserted
his finger into your vagina the time with the catheter, you

didn't consent to that behavior, did you?

DANETTE L. ANTONACCI, C.C.R. 222 (702) 361-1947
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A No.

Q Okay. And you didn't want that to happen?

A No.

Q In fact you didn't want any of this to happen?
A No.

Q Okay.

A No.

Q Okay.

A He's -- he's a --

Q Okay. Thank you. That's fine. Thank you.

Ladies and gentlemen, at this time I
have concluded my questioning of this witness. Do any
members of the Grand Jury have any questions?

BY A JUROR:

Q How many instances were there when he touched
your breasts?

A I'm gorry, say it again.

Q How many different times were there that he

‘ltouched your breasts?

A How -- how -~
BY MS. CLARKE:

Q How many different times did the defendant
come in and touch your breasts?

A Two. Two different, two different times.

A JUROR: Thank you.

DANETTE L. ANTONACCT, C.C.R. 222 (702) 361-1947
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MS. CLARKE: Any other questions?

And I will be making some amendments to
the Indictment.

THE FOREPERSON: No?

By law these proceedings are secret and
you are prohibited from disclosing to anyone anything that
has transpired before us, including evidence and statements
presented to the Grand Jury, any event occurring or
statement made in the pregence of the Grand Jury, and
information obtained by the Grand Jury.

Failure to comply with this admonition
is a gross misdemeancor punishable by a year in the Clark
County Detention Center and a $2,000 fine. 'In addition,
you may be held in contempt of court punishable by an
additional $500 fine‘and 25 days in the Clark County
Detention Center.

Do you understand this admonition?

THE WITNESS: Yes.

THE FOREPERSON: Thank you for your testimony:
You are excused.

THE WITNESS: Okay.

MS. CLARKE: Thank you{illllle. I'm going to
have someone take you.

THE WITNESS: Okay.

Not, not backwards, not backwards.

DANETTE L. ANTONACCI, C.C.R. 222 (702) 361-1947
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MS. CLARKE: Ladies and gentlemen, at this
time that concludes the pregentation of evidence this

morning, however I would be amending the Indictment to add

lone count of sexual assault. It would read "did then and

there willfully, unlawfully and feloniously sexual assault

fand subject NN, 2 female person, to sexual

:penetration, to-wit: digital penetration, by inserting his

finger," open paren close paren, "into the genital opening
of the said e JIENS—, against her will or under
conditions in which the defendant knew or should have known

; was mentally or physically

that the said M
incapable of resisting or understanding the nature of the
defendant's conduct.®

The State would be asking that for Count
2, open or gross lewdness, that that be an alternative to
Count, to the count that I just added. So if at trial the
jury‘determines that the finger was not actually inserted
into her vagina so there wasn't penetration we would have
an alternative count of open or gross lewdness. So I ask
that Count 2 be alternative to the count I just added.

I'd ask you not delibfrate on Count 3, I
would ask that you not deliberate on Count &, because the
witness stated that he touched or rubbed or pinched her
breasts on two occasions. That would be Count 4 and 5.

And I would ask that you not deliberate on Count 8, but

DANETTE L. ANTONACCL, C.C.R. 222 (702) 361-1947
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that instead on Count 7, to look at her genital opening
and/or anal opening and/or buttocks and/or breasts. So I
would actually be combining that eighth count inta 7.

So again it would be, Count 1 would be
sexual assault, Count 2 would be open or gross lewdness as
an alternative to a later count -- gorry, it's confusing --
not deliberate on Count 3, deliberate on Counts 4 and 5,
not deliberate on Count 6, deliberate oﬁ Count 7 with the
amendment of and/or breast, not deliberate on Count 8, and
then there would be the additional count of the sexual

assault, digital penetration, inserting fingers into her

.

genital opening.
Does anyone have any questions about
those amendments?

A JUROR: That very last one, what number
would that be?

MS. CLARKE: It would actually be renumbered
after we take out Counts 3, 6, 8.

A JUROR: How do we vote?

MS. CLARKE: Yes, I'm going to step out., I
just wanted everyone to be aware of the amendments and see
if there are any questions in regard to those.

Yes.
A JUROR: Was it ever established that this

guy worked at the hospital?

DANETTE L. ANTONACCI, C.C.R. 222 (702) 361-1947
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MS. CLARKE: I don't think she -- I can't
answer that for you. She cannot -- she didn’t know. But

he had the gowns on and the scrubs. I would ask that based
on -- my response to that would be even if he did he would
have a burden to show that that was within his scope or
his, that he would have to show that was within hisg duties.
I've proven enough with the fact that it was against her
will, that it conatituted those criminal acts, and then
that would be something later at trial that we would
address.

Any other questions?

Thank you for your time and I will step
out so you can deliberate.

Oh, and I would ask that State's
proposed 2, I'm going to ask that it be -- never mind,

It's been awhile since I've been down here,

(At this time, all persons, other than
members of the Grand Jury, exit the room at 2:24 p.m. and
return at 2:29 p.d.)

THE FOREPERSON: Madame District Attorney, by
a vote of twelve or more Grand Jurors a true bill hag been
returned against Defendant Steven Dale Farmer charging the

crimes of sexual assault, open or gross lewdness, indecent

exposure, in Grand Jury case number 08AGJ078X. We instruct

you to prepare an Indictment in conformance with the

DANETTE L. ANTONACCI, C.C.R. 222 (702) 361-1947
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;proposed Indictment previously submitted to us with the

corrections set forth prior.

MS. CLARKE: Thank you very much,

THE FOREPERSON: Including Count 9, sexual
assaulec.

MS. CLARKE: Thank you. Appreciate it.

(Proceedings concluded.)
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ror or have & concem abaut the validity of 2 CNA/HEA/CHT certificats on this ist, please send an e-mt
aram. Ploase 0o not cal the Professional Certification Branch, the Licensing and Certification Pr.

NMMMMMW(NM)WW;&VM@WNWWNW&M&MW
owﬂenﬂyWMMM.WMNHMMMMMuNHMMWammm‘
wmnabmﬂmemacyo(muaumdnkomeﬂnfomﬁonregarrﬂogNHAs.phasosandane—maito!
Administrator Program

@  License/Cartificate Number i@ﬁé&@?ﬂ@,
;HmNm L,____,, -

C  LastName L i

. Last Name Starting With [— R
! Licansa/Cortincate Catagary | SeleCt @ Category

Detail License/Certificate Information

Name License/Cert Number Expiration Date License/Cert Type
$ PARMER, STEVEN D CNADDGS9300 2008-03-16 CERTIFIED NURSE ASS}
§ FARMER, STEVEN HHA00199703 2008-03-16 CERTIFIED HOME HEAI

© 2004 State of Caiifomia | Conditions of Use and Privacy Poficy

WA, 0351
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Excluded Parties List Systerm

Page l ot i

P Multipia Names

P DUNS

P Agency

» State/Country

P Action Dales

P Tarmination Dates
P Exact Name and
SSN/TIN

» CTCode

Agency
» Agency Descriptions
» State/Country Code
Descriptions

» Debar Maintenance
» Administraftion
P Upload Login

Search Results for Parties Excluded
by Partial Name : Farmer,Steven

As of 02-Nov-2005

No records were found matching your search
request.

b Name
¥ Multiple Names

P Lists Report
» Supplemental Report

P Agency Report

P Supplementat Agency
Report

b State’Country Report

¥ Liste Data Report

¥ Supplemental Data Report
P Cause and Treatment Code

Is.
Emai: support@epis.gov

2 1-868-GSA-EPLS
Phone:1-866-472-3757
»

scomments X
Emall: epl @epls.gov

WARIvnn e
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FirstGov Search: “Farmer,” Steve _ rage t i L

mwumlmmmlmumnﬁdlwmw

Web images  DNews

“FIRSTGOVov ,.

Search [Famer sovr NS .

iﬂ%".?wmfmumqmlm

Sotry, no results found for ““Farmer,” Stevan *

o FirstGov.gov™ is the US. govemn«n’aofﬁddwabpona!:
” Qffice " an Sy <Tpie N Al S. General Services Adtninistration

s )iFSmt.NWWuhhqton.Dc

Hawwquummnmiederdnowmm?cmekomnmmnmmm , g-malt FirstGov.goy of call 1 (800} FED INFO

WY (4-800-333-46386).

-~ 2 Lo

o dernamnnd Coontromir Bransrmi-Harmern 1 CaStevend . 10/26/2666
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ACKIOM | | o

Clisnt: AMERICAN NURSING SERVICES ' Subscriber Code E8123303
1 GALLERIA BLVD., #2200 Reference ¥
METAIRIE LA 70001 Location : LAS VEGAS
Aftention: LISA LAMBERT Maifbox :
CAUT

Information contained herein should not be the sole dearmining 1ackor in svERuion of e individual. This roport is submitied in STRICT CONFIDENCE,
aﬂdm_mmbyﬂﬂ.MWM&hMWMMMM«MbmWMbmmM
mmmbm‘mmnmhmnmmmm«aﬁﬂ&mhmﬂxﬂhmvwmmndmdbr
amm:mnmmhmmmmnmmwmummﬂwummumm
only. Falony records W typicslly housed in ane locstion; however, jrisdetional varistions miy occut.

Hote: Pre 1nd Post notification requiremants under the Fair Crecit Re Ast s Pequiredd. If any information contained in the report wal
DO UL fOF 20 AAVESS SCHON, Pleane diScuts that krformution with the & K the '%mnumummmmm
NMMHMWNanmwa e before sy sdverss sction Iy taken,

Applicant Name:  FARMER, STEVEN Control £ 12416903
Socatsearyto N Ordered By LISA LAMBERT
Maiden Name/Aliass

o I

Applicants Status: Complete
Servicas Ordared:
Vational Acxess Search c Clear
TRUSST c FARNER, STEVENW Informational
Global Terrorist Watchlis< Search ol Clear
FACIS c FARMER, STEVEN Infarmational
County Record Check [ SAR DIEGD, CA Clear
County Racord Check c RIVERSIDE, CA Clear
County Record Check c DERVER, CO Clear
[ oA B

National Acxees Searc

Search Performed On 07/26/2007
*®CTEAR* W

The search criteria submitted did not find any matching offenders in the
Natienal Criminal Acxess Database. Acxiom Information Security Serv:ces
rocommends that the NCA search be used as an adjunct to the county/state
ecriminal record searches., The information amassed in this database is

compiled from numerous government agencies and may not contain information
that is available in the public record through other sources.

Agencies providing informstion to this database may change without notice.

For a complete listing of jurisdictions qgagggq please contact customer service,

EU EP AMERICAN NURSING S TRANSUNION ID REPORT

<POR> <5UB NAMES <MKT SUB> <INFILE>  <DATE> <TIME>
Page: 1afld

WA. 0357




Appicant Name: FARMER, STEVEN SSN; ™-*-1876 Control Number: 12416803

(I) £ AFS123303 AMER NURSING 12 sD 5/16 07/25/07  15:51CT
«+% BEST MATCH **¢
<SUBJECT> <SSN>
FARMIR, STEVEN DALE 000-00-1676
<ALS0 KNOWN AS> <TELEPHONE>
DIBSEL, STEVEN
ARMER, STEVEN
<CURRENT ADDRESS> <DATE RPTD>
3/00
<FORWER ADDRESS>
2/94

SPECIAL MESSAGES

#*4{DDRESS ALERT: CURRENT INPUT ADDRESS DOES NOT MATCH FILE ADDRESS (ES)***
tvvx 0002 INQUIRIES ON FILE #*¥

ID REPORT SERVICED BY:

TRANSUNION 800-888-4213
2 BALDWIN FLACE, P. O. BOX 1000,CHESTER, PBA. 18022

END OF TRANSUNION REPORT Global Terrorist Watchlist Search

Global Terrorist Watch List wwdw CLERR whw

No Match was found in the Glebal Terroris% cha"%chlist

FACIS DATABASE SEARCHED
NO RECORD FOUND

Verified By: FRAUD AND ABUSE CONTROL INFORMATIOR SYSTEM
County Record Check

Felony/Misdemeanor Record Check  *** CLEAR ***
Jurisdiction: SAN DIEGO, CA
Records Were Checked For a Minimum of Seven Years

The above court was checked and no Felony/Misdemeanor records were found.
urt level.
This search includes Misdemeanors f%%r&% tﬁi &%c@hugxct'y co

Felony/Misdemeanor Record Check  **+* CLEAR ***
Jurisdiction: RIVERSIDE, CA
Records Were Checked For a Minimum of Seven Years

The sbove court was checked and no Felony/Misdemeanor records were found.

This search includes Misdemeanors f%%r&% (?%th%elﬂ%? court level.

County Criminal Record Check ¥k% CLEAR *4*

Page: 20of3

WA. 0358




Appicant Name:  FARMER, STEVEN SSN: *.+.1678 Control Number: 12416803
Juprisdietion: DENVER, CO

Records Ware Checked For a4 Minimum of Seven Years

The abova court was checked and no Felony recsrds were found
Countg Record Check

County Criminal Record Check wsw CLEAR *#+
Jurisdiction: CLARK, nv

Records'were Checked For a Minimum of Se¢ven Years

The above court was checked and no Felony records were found

Acceptanes and use of this report requires the Inclusion of the spplicant Bl of Rigins a3 required by the FCRA and as previously
Wb{klsa;r’hgz?&uwmIMmmmhmtwmldmmmMmm Additionat coples are avallable free of eharge upon
requast st 1.800-8

Page: 3of3

WA. 0359
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HHS-OIG-Fraud Prevention & L ction - Search Result _ Page 1 of 1

Search Result

No results were found for Farmer, Steven;

Search conducted 11/2/2008 10:58:39 AM BST on OIG LEIE Exclustong database,
. Source d3ts upidated on £0/11/2005 3:09:45 PM EST

In 2udition to conducting name and business searches, we have made cumulative exchisions
datanvaliable in a variety of ways. Simply ciick an the appropriste ink below to see exclusions
data segregated into these areas:

FeMail Liss | HIPRR | Holine | Privecy Notice | Qisclaimars.
EQIA Information | Contact Us | What's New | Exclusions Database
Mmll%iﬂﬂﬁnlmmmlmw

Goto the top of the page .

WA. 0361
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@? AmmcanNursmg%mmmm

PROFESSIONALS WHO CARE

NURSE PERFORMANCE EVALUATION

e Voo el s C N,
vareorsme: 10 30,05 - SFTDATE | s O Qq-

1. memwmmuﬁmmmmwmm«uuum
2. . Place acheck mark in the appropeiste column. PImopmvlded:uﬂ:onmy“BelawAmm
ranking ¢0 that we may discuss it with the qurse appeopriately.

3. Return the completed form to faxmamber (103 ) AR - B3>

Abuwn | Average ?&w
PERSONAL ATTRIBUTES .
*__Arrives Promptly for work snd returns from breaks on time u“‘
o Demonstrates & Positive Atttude .
NURSING PROCESS )
» _Follows Universal fecantiony Guidelines if’
¢ __Demonsirites comprehiensive patient avsessment siills 5T R
o Establishes tes for care ativities based on acui 2
e Maintains & safe and 3% ;&W vironment . ot
. gmmmwmxmmmw Q}?ﬁ\
o Provides patient/family teaching TARCL
) Rcspontktopdimuqmmthpmmptnm,empamyaad ’ P ;
genuing interest Wil
- Rnwmim&vhdmﬁwnpawnmmm:pmpnm ;
_sction -
0 @ﬂgggewwﬁorchdﬂaﬁmofmlmm L
o Mgintaing confidentinlity and &
w&ﬁmmmmlewsmamhmm ;;
. ! ! fel v b
. chnngampadmcomﬁnonmdwgoh‘um,
Physician, Nurse Mmger/Supervisor 10
Evalustor Coomneats:
\ WMWW
Tan amnoidga v 100 ald ;_mﬁrum) ok
A0 1 o uptexn e yn?
mum%wm \ Ca1g_and 0] alicl-
b@%ﬁ ads mmmmﬁnmﬁmﬁ; hua bk, ard Saus 3o
Yo Ofsn hao ML ormwnd. a0 Puogend Wiile un

mxk“%mﬁmwmwwmw
Heas ol and. 10 Buum s S to ok Geod, Cod of wm

- A “

ANS0231
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American Nursing ®eruices.

PROFSSS!O{CALS W HO CARE

= e

NURSE PERFORMANCE EVALUATION

NAME: AL m s THLE: .C__ﬂ_.__#;_ . Y
vateormms: 10 ;30 05 SHIFT DATE: irlo eo_;_7.. i RO
/ ﬂ L
~ 'UNTT: -

Facrve____ SWAGES

INSTRUCTIONS: ’
| B Bm&mﬂmhgm”wzcmlpedtommbyaw&umm.
2 Phice a check mark in the appropriata column. Plexse provide derails on any “Below Aversge™
razking s9 hat we may discuss it with the ourse sppropeiately,
5. Rerum the completed forma to fax sumber ( 3 .

g’.‘*"*“*, Ange] Biew
PERSONAL ATTRIBUTES - o
2 o ATTIVES Rttty T wendy Fosgn
Y A )
Ld - ‘&f
s Esablihes iorte e st e it S on el Z
*_ Mabyting s yafe and th en eat : Ll
. fu&wmmndmummedmmmm“ P ‘ vﬂg H
s Pravides patienat/family teaching &
. ksp?ndshpaﬁzmmwi&ponpmunpamy.md o
anice interest : — . ST |
¢ Recognizes devistions from paticot norms and tkes approprite : o
! Stk oot Chocgs Novwefor cariBondom o sevigmvl 2]
s Halevtr confidensiiity s o sain 4 2
S T PR pertinest 2% end couryletes shifk report o 1 accurate, &
i legible, xnd timely ik
. Repom:huguﬁ:paﬁax:m&innwdm-gc}fme. ; i '
Fhysicisn, Nurss Manper/Supervisor { ‘/
Evalustor Commeats; )
> Stessn 3 weey poligiod olh ke woed and we awechd h werk wifh
Ny, .
TRGIMA MACASZRO, RN -
Evalvator Signatare & Tiker V. Mptbeans  AciT Date: 9 ig¥7 5
Ernployes Signature: % %é /\ngm Date:
ANS0227

WA. 0364




&? AmeritanNumingS’eruitezm
PROFESSIONALS W H O C AR E
NURSE PERFORMAN CE. EVALUATION

NAME: 57;’(/2'4//%(/1{/& e L AL AL

/’.a L/

DATE OF HIRE: L SHIFTDATR: 24 110 1 2003 ,{{&
FACILITY: MW So8) vewt- Bt - uNT,__E2 A , yf;f’//l
INSTRUCTIONS: /4

I Evahuste the Ametican Nursing Secvices qurse assigned to your rea by using the crterla below.

2. Place 3 chieck mark la the appropriats column, Plesse provida details on any “Befow Average™
nnkhgmmuwcmaydimni:wiﬂxdwﬁmuppmpdmba -

3 Retarn ths caropleted form to fax number { * )

L Above | Aversge | Relmw g
ot N _Aversge Aveses
PERSONAL ATTRIBUTES . :
*__Arrives Prempely for work and returns from breaks on tie il
+__ Demonsirgtes s Positive Atitude v
NURSING PROCESS
*__Follows Universal Precautions Guidelines N
... Deonseres co & patient assessment sk . S8
Pt FAARIENS pooiias for patiens care seivities based on aenity It
& Pt prew e e acdroihiens maieaiions ssoniiag o 3
Basilily Sty ~ . S A
# Froiie soiloat » AR
*  Responds o patient requests wich promptness, empathy, and o
gemuing nterest - ¥ 4 _
*  Recognires devistions from patient nonms and takes appropriste - :
oSkt om Charpe Narse for clarification of sesignment I " 3 -
ot Maintuing confidentiality end satient xkts - S N
e wamm«umdmplmmnmmhmm,m, /
. e 253016, 10d timely manner I :
. Physicisn, Nnrse Manger/Supervisor &*’f
Evaluator Comments: .
Laler  ip oot g Ay
R ﬁ,,g, o & :

r,]!l n‘l‘-.‘
Date: 2[2 o/07

Lesd ieribs aeid
Date:

ANS0213

WA. 0365




%e?"té/

@? AmeriranNursing%zruiczsm
PROFESSIONA.LS'WHO C ARE
NURSE PERFORMANCE EVALUATION

e STZVEN  FAEHEE e CFE— :
DATE OF HJR; i ‘lgA/ SHIFT DATB: ifmlz_zﬂ /.2;0 “ome /7/%
racwiry___ SHAMUES , UNT:

INSTRUCTIONS: o .
1. Evaluate the Amterican Nursing Services narse s35lgned 1o your area by using the criteria below, '
3 Placs a chieck mark in the appropriate column. Please provide details on any “Below Average”
ranking o that we may discuss [t with the Gurse appropriately.
i Retun the completed form to fax number ( ) .

ADeRE AYeNE T Deow
Avsrags Averass

PERSONAL ATTRIBUTES

' Arrives Frompity for work and returns from breaks on fime
s S SRR 2 Positive Atitude
_NURSING PROCESS ‘ A
oo PONO®Y Vniversal Precautions Guidelines , fj "

| i

\*o*’

W

; nt care actly, :
Maintains & §af» and therapeutic pafient envirorment s
¢ Perfunms procedures and administers medications according 10 I
: Faelity Standards o _ s

Soommsior o des a8 Sty egahing _ i
¢ Raiponlii pRisgt hopents RN Pt gy, ank
- T ' - te

*  Recognizes deviations from patieat norms and takes appropriats 4

% Demonastrates comprehensive patient assessment sialls
*,_ Establishes priorities for pah itles based on acuity
[ ]

*__Seeks out Charge Nurse for clarification of assigament SR N
et Maintaing confidentiality and patient ri W
R vaidupcﬂinentd.mmdoomplecushiﬂrepminmmwe. &
lexible. and timely manner _ » ¥
§ v Reponschanges in patient condition to Charge Nurse, | %
Pl Nurse MangerSupervisor

Evaluatar Comments:

v Slesom 5s Yersy, m&:z?&o{ with b work and we qtﬂ h_work wify
New, s , ,

Fitg

VIRGINIA MACASERQ, AN .
Evaluator Sime&fith:%ﬂ Date: 9/ 167 &43§”
Employee Signature: 474— N Date:
el (O g e

ANS0212
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@? AmericanNurzingS’zruinmm
PROFESSIONALS W HO CARTE

NURSE PERFORMANCE EVALUATION F AXE
Wi/

NAME: /{ﬁ/ﬁa/ ,ﬁim 2l e _CHA _'”-ﬁ-.,/
pateorure: N7, — ; 7 swrroare: £ (4 1 &7 ,/)f/l///
Faciry: R ga L s 4/ 1o éé_,?&zzz ot D LA, ..

INSTRUCTIONS:

. Evatutathe American Nursing Services aurse assigned to your rea by using the criterla below,

2. Place & check mark in the appropriste column. Please provide details on any "Below Averags
mmg»m:mmy&xmuﬁmmmwwy. ;

3. Remtbempkbdtomho&xaumbc( ) :

Below

Above | dossage )
' 3 Aowses ]

Rk

PERSONAL ATTRIBUTES _ S
. An‘ivu?_mgggl_xforwotkmdnms&ombréﬂuondme NN S
® _Demomtrates 2 Positive Aftitude : M

NURSING PROCESS

¢ Pollows Universal utions Guidelines

¢ . Demensrates comprehensive patient asyessment sidlls

*

Establishes priorities for patient eare activities based on acuity
Maintaing a safs 10d terapeutic p

c patient environmert
L Puﬁonmproeedmumdtdmﬁﬁsmmedicaﬁm wawding to
Eacility Standards , af e

+__ Provides patienvfamily teachs '

© & Responds ta patient requests with prompmess, empathy, and

| geouine interese : _— !

. Rcoogﬂ.n: deviations from patieat norms and takes appropriate
Action -

o Seeks out Charge Nurse for clarification of axsignment
¢ __Malntains confidentiality and patient righte
. vaidupuﬁnencdmandwm.plmmiﬁnpminmmmu.
Iegible, and timely manner

'+ Reports changes in parient condition 1o Charge Nurse,
Physiciin, Nurse Maoger/Superviser

Evuhimeommcnts: . ) .. 1 Y
AR e ) A.A-"L& 4 Z . -h’.A‘_ ii ~ —-—[ii“g ”,! -
». - .'l"ﬂ‘ o l.l > Ay AL ; L...."' 5l M‘ ll. II. 2 ,.
ppeani o BN o ns Mo BT e g L

’ . " ‘4 o ot RS 3 ] & Y]

Aoy cmadl Uit s, PN / FILE

' Date: 2"/1 ~97
///“47

=

.

1

L
/,

Evaluator Signature & Title:

Employee Signature: /{ZZ § é = Date

ANS0240

WA. 0367




a?- American Nursing ®Seruicesa.

PROFESSIONALS WHO CATE

NURSE PERFORMANCE EVALUATION CEAYTTER

R )
nae_ S 224§5£ z#éméﬁ me _C A& -
DATE OF HIRE: (2 Zz e | QZ’ SHIFT DATE: i X 19l L ?, .
FACILITY: g&mm_&al.éé-fﬂ_ v HLAR L, T

i Bvarae 21ing the erreria below,
. Ghe American Services aurse 10 your Reea by the
1 Mukdntkhgm‘umm wmubaw‘&b'&m :
ruckiug 86 1542 we m2y discwss i with e furse 1ppropristely.
3 Ktgs tu conpleted form v fax nember { ) >

Above Ao TR
A 3 o NN

o
ey s 3

e
o Perfocens end vdmigisters medicati o i
Jerfo procedures mﬂmmumdl:yw . .
o Provides mueny/family Sereing . el R
. -mmnmm&qmm;nnwa.mﬁm

-]

. mml«um fom patieat sorms d Qakes appsoprise |

d

7/

s Sochy ot Ch. " f«dﬂiﬁn&uum:- s e
¢ Muisling confidendat ights =
. vavidnpmhesdmm&wwmﬂ&mmulmm /
a

legible, and taely manncy
. &mwmmmm@nmxm
L Physiclia Nurye Mapger/Supervisor

ANS0229
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AmericanNursin Seruices,..

PROFESS}ONALS ¥ HO GARE

NURSE PERFORMANCE EVALUATION 4@

=

, _ (S
NAME: 5’72:/8 Py, L i, e ( ?ZLZ / ﬂ ’©
pateorume: 1Q 30 , 05 pATE 291421 07 /7

FACILITY: SN/ AMYS o onr:_2L5 : /7/[ //I/Zf/

INSTRUCTIONS:

1. E\rllnd:d\c.&maicml‘ﬂmingsetvicunmeusiyudtayommbyusiagthecn'mbdow. '

i Pbuach:dtmukinthnpmpﬁmcolum Pleass provide details on any *Below Average® ~
~tanking so that we may d; it with the tiurss appropeltely.

3. Rmntbecompletedt‘omtohxuumbq( ) :

>

Adarve §A&W§ Helow §
‘ Averay | Ryersae |
PERSONAL ATTRIBUTES . N

. ’ 4' :

N.
Artives

. Dem%al’mm Attitude
NURSING PROCESS

Follows Usiversal Precautions Guidelines
Demaonsirates comprehensive patient Bsgesement skilly
L _*__Establishes prioritias for st Jicare seivitles based on acuity
s Maineaing 1 3afe and

oo
[
. el
L] DA
ey
eutlc patient environment bl
A
Spp”
L
Lemer®
| S—-

Facility Standsrds :

¢ __ Provides gatknt/ﬁ.mﬂz teaching
¢  BRespouds o patient requests with promptness, empathy, and
geauine interest )

¢ Recognizes deviations from pacieat norms and takes ppe
actiog

. Performs procedures and administers medications according to

At 1o g

opriate

¢ Seekxom%ngemdtﬁﬁuﬁonofmigm‘.m - A A
. Maiatxins confidentiality and sativet i RSl

* vaiduperﬁxucdaunudcomplcmahinnpminuaécumu,
legible, and timely manner N

Physiclan, Nurse Manger/Supervisae . L

Evaluator Comments: )
Sdadll 3 ounpne b

R

Bvaluator Signatare & Title:

Employes Signature:

: Daw%}

ANS0239
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™

PROFESSIONALS WHO CARE

@Ameﬁcanlﬁuramg%zmiczs& "ﬂ/i'///w.
5 f

NURSE PERFORMANCE EVALUATION

-pareorume: 0O 4 30 105 surr oate: 871 /24 OF b0~ 730
FACILITY: 517/?@/2(5’ UNTT:_,Q&-__J

INSTRUCTIONS:
L

Evaluats the American Nursing Sscvices aurse assigned to your area by using the crit:nabdo:v '
2, Place a chieck mack in the appropriste column. Pleass provida details oa any “Below Averagy
raaking so that we may discuss ft with the turss approptiately.
3 Retum the completed form to fax number ( ) .

S Avegs | Reew
Aetuge 3 Arergss

PERSONAL ATTRIBUTES |
¥ A Brompdy S werk sl rei Shans yaeke s ey B F. -
RS e — g

PN TR NN WS

 NURSING PROCESS
et Sl el

-

g

B EYEYIdE3 satisiiunily fossiing \
*  Responds to paticat requests with promptriess, empathy, and | g
*  Recognized dsvistions froe patient norms and takes appropriste .
action - . . , _
s Seeks out Chargs Nurse for clarification of assisnaent R Lt
»__Maintains confidentiality and patient righty’ _ e
s  Provides pertinent data 2ad completes shift report in 1n accurate, F/ % ‘
*  Repors changes in patient condition to Charge Nusse, B B
Physician, Nurse Manger/Supervisoc '

Evaluator Comments;

Evalustor Signatwe & Tatle: ‘}V'ﬁ%" M o ' Date: 72/5/57'
Employes Slgnatwe: /( o ,f‘yv// /-/-\;;_/— Date:

ANS0238
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@; AmeriranNuraing%eruirezm
PROFSSSIONALS W H O C ARE . *
NURSE PERFORMANCE EVALUATION 6§‘

NAME: 57?:/52/ /Z/;,é’;ﬂ/s;( rms:_CoUA %0

patzorsme: _10, J0 05 surroate: 971 (3 | oF [’ﬂ/;l/"/”[ :
FACTLITY: SN AmMHS w: 2/4 . /;/ /Z/[

INSTRUCTIONS:
L.

Evaluate the Amesican Nursing Services qurse wssigned to your ares by using the critaria befow.
2, Place 8 check mark in the Appropriate column. Plezse provide details oq ay “Below Average” -
’ racking 50 that we may discuss it with the turse appropdiately.

k) Rzmmmuompletedfmntothxnumber( ) :
' Adwe ] Avengr b Hevew
Hovreapy | AR
PERSONAL ATTRIBUTES
*__Arrives Promptly for work and refurns frota breaks on time L
¢ __ Demonstrates 8 Posttive Attifude g e
NURSING PROCESS . 5 -

»__Follow; Universai Precautlons Guidelines Lo

*___Demomtrates campreheasive patient sssessment skl B S

*__Bstablishes pelorities for patient care setivitios based LLESS A S N

¢ _Maintains 2 safe snd cherspeutie itient environmene . . .

¢ Porforms dures and administers medications acoo -

‘Pacmtysm "m" MR e

*_ Provides patient/family teaching - — -

*  Respoods to patient requests with prompmess, empathy, and [

__ Fentine interest . )

¢ Recognizes deviations from patient norms and takes appropriate

- action . - b

s Seeks cut Charge Nurse for clasification of assipnment L

& Maintains coafldentiality 2ad patient righes =

*  Provides pertinent data and completes shife report In an accuraze, L
legible, ind timely mariner
.....% Reponts changes ln patient condition ta Charge Nurse, D S
EEA ) Physiciag, Numse Muoger/Supervisar

Evalustor Commerts:
?}QQQ S'vrnpa-/"‘é:"" Q,a,-,__.v_g)' QSSd‘

FiE

Evaluatar Signature & Title: SI\,\A Qor WWD Date; _c_z ” 5!0"_)
Employee Signature: %‘/‘\ﬂ/ Date: "” { )/Q"}

ANS0237
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NURSE PERFORMANCE EVALUATION

Zae
- "'.\'!,- > -
NAME: 52;45,([ égﬂg& TITLE: A . I,
pareorune 10, do O surrroare £71 (31 o7 e
FACILITY: SMAmHS wr /A "-"’r‘f;q%
[

1 Evtjuate the American Nurting Services nurse assigned to your 2rea by using the criteria below.
3 Place 3 check mack in the appropriate colunn. Please provide details on say “Below Averags”
raaking so that wo may discuss it with the tugve approprhately.

1 Returg the compleced form 1o fex qumber ) . .
~ Abave P Averajge{ Below
- Avisiee ) Avarese
PERSONAL ATTRIBUTES
¢ Asives Prompely for work and returos from breaks ontime | 3 oo
s _ Demonstrates a Pugitive Aftitude T T
‘NURSING PROCESS
s _ Follows Universs| Precautions Guidelincs Lot
& Demsasirsies comprehensive patient avsescment skills . ()
*__Estblishes priarities for patient care activities based on seuity —
o Maintins x safe and th : enviroament . =l %
*  Performs procedures ind 1dministes medications Accordiag to _ 1 -
_Facility Sandards A B & w«:i;
¢ Provides patient/family teaching _ R I ¥
¢ Regponds 19 parlent requests with prompiness, empathy, and I '
peoulne interest ‘ . -
s Recogniees deviaticas ooy patieat norms and takes appropriate
1etfon . . S
*__Seeks out Charge Nurse far clacification of assignment R
T S sadpelelae. o T T
¢ Proviisi pertincat data and compleors shilk report in 1a accurate, | .
*  Reports chunges ia patient coadicion to Charge Nucse, ' o
Physicisa. Nusse Maogeo/Supervitor -
Evatuator Comments:
HaLEL s winfdz ke oé/uz.a N o S5t
. . S ¢ )
Evaluator Sigmture & Tide: Y 3 Dree:_9 ! i 5[ 0'")

Earployes Sigasture: %. )/‘V‘-"‘" : Date: (u 15} 671

ANS0230

WA. 0372




= merican Nutsin %efuitza
| ? P‘Tmmo‘ﬁ—r?g-rmn%ﬂf/g[m N

NURSE PERFORMANCE EVALUATION

pATEoFnme: _10 4 30 ; 08 SHIFT DATE: | .f
FACILITY: SAAMHS - wa _PYB
INSTRUCTIONS:

1. Evalusts the American Nuraing Services norse assigaed to your tres by using the criteris below.
r3 Placs a check mark in the ippropriate cofumn. Pleass provide details on 1ay “Below Average”
ranking so that we may discuss it with the durse appropdataly, -

3 Return the completed form to fax number ) -
Abser | Avenge g “Below 1
Avaries | 3 Asvyne
PERSONAL ATTRIBUTES . F "
U Muh_miggﬁfawukmdmwm&ombmksonﬁme . ol
.+ Dentoustrates a ve Attitude ' ol oo |
NURSING PROCESS ) ‘
¢ __Follows Unlversal Precautions Guidelines o
¢ Demonstrates comprehensive patient sssessment skiily _ 2
s __Establishes priorities for atient care activities based on rcuiny I Sl e
* _Maintaing 2 safe and wie patient environment - & ol
¢ Performs procedures aad admlnisters medications according to |
Facility Standsrds NR 1
¢ Responds to patient requests with prompness, empathy, and :
[ geanine fterest . U

¢ Recognizes devistions from patient norms and takes appropriate
action

»__ Seeks ot Charge Nurve for clarification of mssigaasent S
¢ Maintains confidentiality and patlent rights ¥ .

. Providuperﬁnmtdmmmplemshi&repouinmmm. o :
Legible, ard timely manner e S S
U T am“m”hpmmmtomqu T — DI St
Physician, Nurss Manger/Supervisor (- [

ANS0236

WA. 0373




ZMMWM

&

¥ American Nuramg% ruic 3

PROFESSIONALS WEH ¢ ueJA,«-

NURSE PERFORMANCE EVALUATION

NAME: ’ffuz(énmn, ' m_@tf__
vATEOFHRE:. D /4 | 07 sarvoare 21 /Y1 oF

FACILITY: W%M war DA .
msmmm

Bvatuats the American Nursing Services nurse usigned to your area by using the crilecia below,
2. Placea chock muck in the appropriste column. mmmwmwmr'&b‘mw
racking 50 that we may discuss it with the tiurss approgrisicly.
3 Retarn the compleed form 40 fax xamber { ) .

Abew T Romge TR
Avsrax § o aveen

PERSON&L A’ITRIBWES

' Dem_qgu_u 3 Pos::m Acizds
NURSING PROCESS

Follows Universal Precautions Quideliaes

4
¢ Depoqgsoraes comgah_u_s{w patient sscessmeat skilly
... 3 )

o

Mpm&wpﬂmtmumwmwompmm,m ad
Interest

= Recognizes d dtvkdmfmmpaﬁm:mmz mdukalpmhu
s

SweggcuxcwggNuu ar ﬁaacn of assigniieey

i»ﬁ«m&m&m&w«m kS

.Prw(dqpm«tdmandeompkm:hmnpbnhmmmm
. Rep«uthmmmp:mcond:dunn Charge Nusse,

NN NN IS A

Physician, Nurst Manger/Sunervisor

Evaluatar Comments:

Evahtator Signature & Title: %%%%ff % 1
Eroployee Sigpature: <

Of\u!/nqmw TIVA s mf\mrvncﬂ‘{‘_ﬂl

ANS0226

WA, 0374



‘@Amem:anﬁ ursing Seruicesa.

P!OFESSIONALS WHO CARE

NURSE PERFORMANCE EVALUATION ‘w
DATE OF HIRE: { SHIFT DATE: m
FACILITY: -..§/.(/ A24S UNIT: M__‘

DNSTRUCTIONS: . .
8 Evaluste the American Nursing Services nurse assigned lo your area by using the criteria below.
2 Pl&ucgnckmrkhtbewuccm P&cmptaﬂdcdmﬂ:oumy“adowAm'{f
nuokdng 5o dhat we may discass @ with the dorsa tppropristely.

b memtmmfumbc( ) -
Abees &m&&xg Below
Averase £ 3§ A
' PE%K&QNALATI‘RIBWES
: 3 T P
T s 3
L .'wgmwgmmwmm Lot
Y ] .i“w 3
1
mp:m & 9;&&1: samms Fe B, sapady e S
Wm &eezmm mw&wm aad ks xwzm ™
- rocrcwes ; x ~ P
o
) Repemmsmmcntcoad{dwlomr N '
Plrysictan, Norse Manger/Supepvisor e e, / 3
Evatuxter Comenents:
pre: 91530

Dute:

ANS0225

WA. 0375



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

IN THE SUPREME COURT OF THE

STATE OF NEVADA
VALLEY HEALTH SYSTEM, LLC, a | Supreme Court Case _ _
Delaware limited liability company, No. Electronically Filed
d/b/a CENTENNIAL HILLS Apr 29 2015 08:43 &

HOSPITAL MEDICAL CENTER and | District Court No.Tracie K. Lindeman
UNIVERSAL HEALTH SERVICES, | 09-A-595780-C Clerk of Supreme C{
INC., a Delaware corporation, Dent. 11

ept.

Petitioners,
VS.

PETITIONERS’ APPENDIX
EIGHTH JUDICIAL DISTRICT TO THE PETITION FOR™

COURT OF THE STATE OF WRIT OF MANDAMUS

NEVADA, IN AND FOR THE AND/OR WRIT OF

COUNTY OF CLARK, and THE PROHIBITION

HONORABLE RICHARDF.

SCOTTI, VOLUME 2 of 4
Respondents,

and

AMERICAN NURSING SERVICES,
INC., a Louisiana conoration;
ESTATE OF JANE DOE, by and
through its Special Adminisirator,
Misty Peterson; STEVEN DALE
FARMER, an individual; DOES I
through X, inclusive; and ROE
CORPORATIONS I through X,
inclusive,

Real Parties in Interest.

MICHAEL E. PRANGLE, ESQ.

Nevada Bar No. 8619

JOHN F. BEMIS, ESQ.

Nevada Bar No. 9509

HALL PRANGLE & SCHOONVELD, LLC

1160 N. Town Center Drive, Suite 200

Las Vegas, Nevada 89144

Attorneys for Petitioners

Valley Health System, LLC, d/b/a Centennial Hills Hospital Medical Center and
Universal Health Services, Inc.

Docket 67886 Document 2015-12950

.m.
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ALPHABETICAL INDEX TO PETITIONERS’ APPENDIX TO THE

PETITION FOR WRIT OF MANDAMUS AND/OR WRIT OF

PROHIBITION

DOCUMENT TITLE VOL.

PAGE NO(S).

Amended Complaint (August 21, 2009) I

American Nursing Services, Inc’s Answer
to Amended Complaint (September 23,
2009) I

American Nursing Services, Inc’s

Opposition to Plaintiffs’ Motion for

Summary Judgment Re: Liability (October
15,2014) II

American Nursing Services, Inc’s Sur-
Reply Brief in Opposition to Plaintiff’s
Motion for Partial Summary Judgment
(December 10, 2014) 1\Y

Complaint (July 23, 2009) I

Defendant Centennial Hills Hospital’s
Answer to Plaintiff’s Amended Complaint
(September 10, 2009) I

Defendants Centennial Hills Hospital and
Universal Health Services, Inc.’s

Opposition to Plaintiff’s Motion for

Summary Judgment Re: Liability and

Joinder to Defendant Steven Dale Farmer’s
Limited Opposition (October 14, 2014) I

Defendants Centennial Hills Hospital and
Universal Health Services, Inc.’s Errata to
Their Opposition to Plaintiff’s Motion for
Summary Judgment Re: Liability and

Joinder to Defendant Steven Dale Farmer’s
Limited Opposition (October 16, 2014) I

WAO0007 - WAO0012

WAO0036 - WA0041

WAO0246 - WA0500

WAO0732 - WAO0761
WAO0001 - WA0006

WAO0013 - WA0022

WAO0125 - WA0245

WAO0501 - WA0504
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Defendants Centennial Hills Hospital and
Universal Health Services, Inc.’s
Supplemental Briefing in Opposition to
Plaintiff’s Motion for Partial Summary
Judgment (December 10, 2014)

Defendant Universal Health Services, Inc’s
Motion to Dismiss for Lack of Personal
Jurisdiction (September 10, 2009)

Defendant Universal Health Services, Inc’s
Answer to Plaintiff’s Amended Complaint
(September 11, 2013)

Jane Doe’s Medical Records

Order on Plaintiff’s Motion for Summary

Judgment Re: Liability (February 27, 2015)

Plaintiff’s Motion for Summary Judgment
Re: Liability (September 29, 2014)

Relevant portions of Steven Farmer’s
Personnel File From Centennial Hills
Hospital

Reply to Defendants” Oppositions to
Plaintiff’s Motion for Summary Judgment
Re: Liability (November 21, 2014)

Suggestion of Death on the Record
(September 10, 2013)

Transcript Re: Plaintiff’s Motion for
Summary Judgment Re: Liability
(December 31, 2014)

4829-5937-8723,v. 2

IV

IV

IV

I

IV

WAO0762 - WAO0816

WAO0023 - WA0035

WAQ0044 - WA0052
WAO0855 - WA0862

WAQ0847 - WA0854

WAOQ0053 - WAO0124

WAQ0863 - WA0864

WAO0505 - WA0731

WA0042 - WA0043

WAO0817 - WA0846
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- CENTER AUXILIARY, a Nevada. corporation;

Electronically Filed
10/15/2014 04:34:43 PM

OPPO @‘; t‘bg‘m«v—
JAMES P.C. SILVESTRI, ESQ.

Nevada Bar No. 3603 CLERK OF THE COURT
PYATT SILVESTRI

701 Bridger Avenue, Suite 600

Las Vegas, Nevada 89101

(702) 383-6000

S. BRENT VOGEL, ESQ.

Nevada Bar No. 6858

AMANDA J. BROOKHYSER, ESQ.

Nevada Bar No. 11526

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Blvd., Suite 600

Las Vegas, Nevada 89118

Attorneys for Defendants
AMERICAN NURSING SERVICES, INC.

DISTRICT COURT

CLARK COUNTY, NEYADA

JANE DOE,

Plaintiff, CASE NO.. A-09-595780-C

DEPT NO.: 1I
Vs,

CENTENNIAL HILLS HOSPITAL MEDICAL

VALLEY HEALTH SYSTEM LLC, a Nevada
limited liability company; UNIVERSAL
HEALTH SERVICES FOUNDATION, a
Pennsylvania corporation; AMERICAN
NURSING SERVICES, INC., a Louisiana
corporation; STEVEN DALE FARMER, an
individual, DOES I through X, inclusive; and
ROE CORPORATIONS I through X, inclusive,
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Defendants.

AMERICAN NURSING SERVICES. INC.’S OPPOSITION TO PLAINTIFES’ MOTION
FOR SUMMARY J*DCVIENT RE: LIABILITY
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PYATT SILVESTRI
701 BRIDGER AVENUE SUITE 600
LAS VEGAS, NEVADA 89101-8941
PHONE (702) 383-6000 Fax (7Q2) 477-0088

A PROFESSIONAL LAW CORPORATION

COMES NOW, Defendant AMERICAN NURSING SERVICES (“ANS”), by and through
its attorneys of record James P. C. Silvestri, Esq., of the Law Firm PYATT SILVESTRI, S. Brent
Vogel, Esq., and Amanda J. Brookhyser, Esq. of the law firm of LEWIS BRISBOIS BISGAARD
& SMITH LLP and hereby submits its Opposition to Plaintiffs’ Motion for Summary Judgment re:
Liability.

DATED this _\__{day of October, 2014.

PYATT SILVESTRI

(M P TS

SP.C. SILVESTRI, ESQ.
N ada Bar No. 3603
707 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101
(702) 383-6000

S. BRENT VOGEL, ESQ.

Nevada Bar No. 6358

AMANDA J. BROOKHYSER, ESQ.

Nevada Bar No. 11526

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Blvd., Suite 600

Las Vegas, Nevada 89118

Attorneys for Defendants
AMERICAN NURSING SERVICES, INC.

I.

SUMMARY OF CASE

This case arises out of the sexual abuse of JANE DOE (“DOE”) while she was a patient at
Centennial Hills Hospital in May 2008. DOE has alleged that Steven Farmer, a certified nursing
assistant, employed by American Nursing Services and assigned to Centennial Hills Hospital,
assaulted her on two occasions. In fact, a criminal trial has now been concluded wherein Farmer
was convicted of'six (6) crimes against DOE, specifically two (2) counts of sexual assault, three 3)

counts of open and gross lewdness and one (1) count of indecent exposure.

. 7
9 WA. 024
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Plaintiff' now moves for summary judgment against all Defendants. The sole basis for
seeking summary judgment against all Defendants is the criminal conviction of Farmer.
Specifically, Plaintiff contends that Farmer is liable by operation of the criminal conviction, relying
upon NRS 41.133. Plaintiff also contends that Defendants, American Nursing Service (“ANS”) and
Centennial Hills Hospital are vicariously liable for the acts committed by Farmer, See Plaintiff’s

Motion, p. 12,

Although Plaintiff might be correct in her assessment of liability against Farmer under NRS
41.133, her assessment of vicarious liability as it applies against ANS is both factually and legally
incorrect. ANS is not liable for the claims made by Plaintiff. First, NRS 41.745 bars recovery
against ANS by Plaintiff since Farmer’s acts were truly independent ventures, were not committed
in the course and scope of the very task assigned to him and were not reasonably foreseeable under

the facts and circumstances of this case considering the nature and scope of his employment.
II.

FACTS WHICH ARE UNDISPUTED, DISPUTED AND OMITTED BY PLAINTIFF

In her Motion, Plaintiff alleges 29 “Uncontested Facts.” Although several of these facts are
“uncontested,” many are, in fact “contested,” many are not “genuine” and “material” to the
substantive law governing these issues, and many genuine and material facts have simply been

omitted by Plaintiff in her Motion.
A. UNDISPUTED FACTS
ANS concedes the following facts:

1. Plaintiff was a patient at Centennial Hills in May 2008. (Fact #1)

2. Centennial had an agreement with ANS for nurse staffing. (Fact #2)

' DOE is deceased. Throughout this pleading, however, reference will be made to “Plaintiff.”

WA. 0248
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11

12.

13.

In May 2008 Steven Farmer was a certified nursing assistant employed by ANS
and assigned to Centennial Hills Hospital. (Fact #3)

Farmer was assigned by Centennial Hills Hospital to the 6™ floor as a “floater”
on May 14, 2008 at or around 9:30 p.m. (Fact #7)

At some time on May 14, 2008, Plaintiff was in Room 614 at Centennial Hills
Hospital. ( Fact #8)

Farmer entered Plaintiff’s room at Centennial Hills Hospital. (Partial Fact #10)
Farmer had contact with Plaintiff in her room at Centennial Hills Hospital. (Fact
#12)

Farmer pinched and rubbed Plaintiff’s nipples. (Fact #14)

Farmer lifted up Plaintiff’s hospital gown. (Fact #15)

Farmer lifted Plaintiff’s leg and inserted his thumb in her anus. (Partial Facts #s
16 and 19)

Farmer did not change the Plaintiffs bed pad. (Fact #18)

Farmer digitally penetrated Plaintiff’s anus, vagina and pinched and rubbed her
nipples against Plaintiff’s will. (Fact #23)

Farmer was convicted of certain crimes for his actions including two felony
counts of sexual assault, three counts of gross misdemeanor open and gross
lewdness and one gross misdemeanor count of indecent exposure. (Facts #s 24-

29)

B. CONTESTED FACTS

However, ANS contests certain facts as alleged by Plaintiff. These facts are contested

because they are either incorrectly alleged by Plaintiff, there has been no discovery on such

WA. 0249
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allegations, or there has been no opportunity for the parties to conduct discovery in order to rebut

these facts. Therefore, such contested facts include:

I What tasks were assigned by Centennial Hills Hospital to Farmer?

2. Whether Farmer was assigned to enter any patient’s room at Centennial Hills,
including but not limited to Plaintiff’s room?

3. Whether Plaintiff would become paralyzed, i.e. could not speak or move for up
to 24 hours after a seizure?

4, Whether Plaintiff was in fact paralyzed at Centennial Hills Hospital on May 14,
2008?

S. Whether Plaintiff failed to notify anyone of improper and illegal acts perpetrated
upon her?

C. UNDISPUTED FACTS OMITTED BY PLAINTIFF

There are also several genuine and material facts related to the substantive law governing

the issues raised in the current motion that have been left out. These are:

1. Farmer told Plaintiff that he had to reattach one of her heart monitor leads as he was
pinching and rubbing her nipples. See Preservation of Witness Testimony, DOE,
January 20, 2012, p. 8, Ex. 1, and Grand Jury Testimony, DOE, November 18, 2008, pp-
17-19, Ex. 2.

2. The Plaintiff had no heart monitor leads on her nipples or breasts while in her room at

Centennial Hills Hospital. Ex. 1, p. 8 and Ex. 2, pp. 17-19.

* This case has been stalled for several reasons, including the bankruptcy of ANS and the criminal
process against Steven Farmer. This point is conceded by all parties. As a result, Plaintiff has
never responded to one discovery question or request. Her children have not yet been deposed, who
are now the heirs of Plaintiff’s estate and are Plaintiffs in their own right in a recently field
wrongful death action. Several witnesses and party representatives have never been deposed. Such
discovery, where it can be completed, is now being scheduled. Additional discovery is needed on

these facts and the motion is premature under NRCP 56 (f). See affidavit of James P.C. Silvestri,
Ex. 11.
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11.

12.

13.

The Plaintiff had heart monitor leads placed on her body prior to being admitted to
Centennial Hills Hospital and had never had any medical personnel touch her in the
same way. Ex. 1,p.9and Ex. 2, pp. 17-19.

When Farmer told Plaintiff that she had feces on her bottom that he had to clean, there
was in fact no feces there. Plaintiff did not have a bowel movement. There was no need
for Farmer to clean Plaintiff from any feces. Ex. [, pp. 11-13, 16 and Ex. 2 pp. 13-16.
Farmer did not clean any feces on Plaintiff’s body. Ex. 1, pp. 11-13, 16 and Ex. 2 pp.
13-16 and Ex. 2 pp. 13-16.

Farmer did not replace the old bed pad with a new bed pad. Ex. I, pp. 11-13, 16 and Ex.
2 pp. 13-16.

There was no reason for Farmer to be in contact with or near Plaintiff’s anus. Ex. 1, pp.
11-13, 16 and Ex. 2 pp. 13-16.

When Farmer inserted his fingers and hand into Plaintiff’s vagina, he told her that he
was adjusting her catheter. Ex. 1, pp. 11-13, 16, Ex. 2, p. 20.

Plaintiff never had a catheter in her vagina. Ex. 1, pp. 11-13, 16, Ex. 2, p. 20.

There was no reason for Farmer to be in contact with or near Plaintiff’s vagina. Ex. 1,
pp. 11-13, 16, Ex. 2, p. 20.

The Plaintiff had catheters placed on her body prior to being admitted to Centennial
Hills Hospital and had never had any medical personnel touch her in the same way. Ex.
1, p. 16.

There is no record, testimony or other evidence that prior to May 2008 the Farmer had
ever committed sexual assault, was ever arrested for any violent or sexual crime. See
criminal background checks, Ex. 3.

Prior facilities where Farmer had worked provided written evaluations of Farmer. Not

one mark on these reviews was ever “below average.” See evaluations, Ex. 4.

WA. 0251
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15.

and other evidence on file, that no genuine issue as to any material fact remain and the moving party?

is entitled to a judgment as a matter of law. Wood v. Safeway, Inc., 121 Nev. 724 (2005). A

21 of the evaluations contained at least one “above average” grade. See employment
evaluations, Ex. 4.
Compliments in the reviews included:

a.

A properly supported motion for summary judgment must demonstrate, through pleadings

“demonstrates good work ethic,” “positive work ethic,” Ex. 4, September 16,
2007, September 17, 2007, November 22, 2007.

“very professional,” “professional with staff and patients,” “Professional,” Ex. 4,
September 11, 2007, September 16, 2007, September 17, 2007, November 22,
2007

“good team work,” “valuable member to our team,” “team player,” Ex. 4,
September 10, 2007, September 16, 2007, November 22, 2007,

b1

“great asset,” “asset to our team,” “valuable member of our team,” “asset to our
family,” Ex. 4, September 13, 2007, September 17, 2007, September 18, 2007,
November 22, 2007

13y ¢

“takes initiative,” “‘excellent initiative,” “shows initiative in patient care,” Ex. 4,
September 10, 2007, September 16, 2007, September 18, 2007.

“Steven is an asset to your company as much as he is to ours,” Ex. 4, September
25,2007.

“good patient care skills,” “works well with others, appropriate interactions with
his patients,” Ex. 4, September 11, 2007, September 14, 2007, September 20,
2007

1L

LEGAL STANDARD FOR SUMMARY JUDGMENT
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nonmoving party defeats a motion for summary judgment by affidavit or otherwise, setting forth
facts demonstrating the existence of a genuine issue for trial. /d. Further, the court should consider
the substantive law in determining which factual disputes are material. Factual disputes not related
to the substantive law are irrelevant. Id. at 731.

Iv.

POINTS AND AUTHORITIES

This Opposition addresses Plaintiff’s claim for summary judgment against ANS, only.
Plaintiff goes to great lengths to assert to this Court that Farmer’s conviction is proof of liability
under NRS 41.133.% Although this might be true as to the civil allegations that Plaintiff has alleged
against Farmer, such argument does not carry over to ANS and the vicarious liability argument
propounded by Plaintiff.

The “operative facts,” as Plaintiff has attempted to lay out and has relied upon in her
Motion, are insufficient for this court to enter judgment on the issue of vicarious liability. First, a
consideration of just these facts leaves open too many genuine issues and questions such that
judgment is totally inappropriate at this time if these were all that were to be considered.* All
substantive facts related to the subject issue must be considered.

NRS 41.745 is the substantive law that governs which facts are genuine and material. The
relevant portion of NRS 41.745 states:

Liability of employer for intentional conduct of employee; limitations.

1. An employer is not liable for harm or injury caused by the intentional conduct of an
employee if the conduct of the employee:

(a) Was a truly independent venture of the employee;

*NRS 41.133 provides, “If an offender has been convicted of the crime which resulted in the injury
to the victim, the judgment of conviction is conclusive evidence of all facts necessary to impose
civil liability for the injury.”

*In fact, once the court considers the truly genuine and material facts identified by the substantive
law, it 1s clear that summary judgment is more appropriately entered in favor of ANS.,

WA. 0253
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(b) Was not committed in the course of the very task assigned to the employee; and

(c) Was not reasonably foreseeable under the facts and circumstances of the case
considering the nature and scope of his or her employment.

For the purposes of this subsection, conduct of an employee is reasonably

foresceable if person of ordinary intelligence and prudence could have reasonably
anticipated the conduct and the probability of injury.

A. FARMER’S CRIMINAL ACTS WERE “INDEPENDENT” AND NOT PART OF
VERY TASK ASSIGNED TO HIM

Plaintiff tries in vain to contend that Farmer’s criminal and abhorrent behavior was not a
“truly independent venture” and that somehow these disgusting acts were committed in the “course

of the very task assigned to [Farmer].”

Despite the fact that nothing can be further from the truth,
Plaintiff either misstates “facts” or omits critical facts needed to address whether liability can be
imposed under NRS 41.745.5

First, there is nothing in the record as to what “very task"’ was assi gned to Farmer.
Centennial Hills would have assigned such tasks. So far, other than a note that Farmer was a
“floater,” Centennial has been unable to state what Farmer was assigned to do. See Valley Health
System Answer to Plaintiff’s First Set of Interrogatories, Interrogatory No. 1, Ex. 5. Centennial
also denies that Farmer was assigned to DOE’s room. See Responses to Plaintiff's Second Set of
Requests For Admissions, Response No. 2, Ex. 6.

Plaintiff tries to generalize the specific requirements of NR 41,745 by stating in her

“uncontested facts” that it was within “the course and scope of [Farmer’s] employment . . . [to]”

> Plaintiff fails to discuss the requirement of “foreseeability”” which is mandatory to finding liability
under NRS 41.745. This deficiency is fatal to the request for summary judgment.

® Plaintiff references NRS 41.130 as a source of liability against ANS and Centennial. However,
Plaintiff does not express in her Motion the exception clearly stated in this statute. NRS 41.130
states: “Except as otherwise provided in NRS 41.745, whenever any person shall suffer personal
injury by wrongful act, neglect or default of another, the person causing the injury is liable to the
person injured for damages; and where the person causing the injury is employed by another person
or corporation responsible for the conduct of the person causing the injury, that other person or
corporation so responsible is liable to the person injured for damages.” Emphasis added.

7 Valley Health System is the corporate identitv for Centennial Hills Hospital.
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1. “enter patients’ rooms,” and

2. “have contact” with patients.
See Motion, p. 6, uncontested facts nos. 9 and 11.

Such generalized facts however, cannot neutralize the more specific mandate of NRS 41.745
which references the “very task assigned” to the employee. If Plaintiff’s argument were accepted as
true, the mere entering of a room and/or having contact with a patient would be sufficient to prove
that murder or rape of a hospital patient or hotel guest constitutes the “very task assigned” to that
employee. Such a radical interpretation is not the intent of the legislature and is not how the
Nevada Supreme Court has explained the application of NRS 41.745.

In fact, in this case, no one knows the “very task assigned” to Farmer as it pertains to
Plaintiff.® The true facts specifically state that his assaults on Plaintiff had nothing to do with tasks
assigned to him. This evidence comes from Plaintiff herself.

First, Farmer was convicted twice for gross misdemeanor “open or gross lewdness,” for
“touching and/or rubbing and/or pinching the breast(s) and/or nipple(s) of’ Plaintiff. According to
Plaintiff, this occurred when she awoke to find Farmer pinching her nipples. Farmer said that he
was fixing her heart monitor leads. However, the Plaintiff testified that there were no such leads on
her nipples or breasts, that the leads were not unattached, that there was no beeping alarm indicating
that any such leads need to be reattached, and that in her past hospitalizations, her nipples were
never touched or pinched when a nurse fixed her leads. See Exhibits 1 and 2, supra.

Second, Farmer was convicted of two counts of felony sexual assault. One conviction was
for “digital penetration, by inserting his finger(s) into the anal opening” of Plaintiff. The second
conviction was for “digital penetration, by inserting his finger(s) into the genital opening” of

Plaintiff. Neither of these instances, according to Plaintiff, could conceivably fall within a

¥ One is certain, however, that neither ANS nor Centennial “assigned”” Farmer to sexually assault
Plaintiff.
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description of the “very task assigned” to Farmer. In one instance, Plaintiff has testified that she
awoke to find Farmer holding her leg up telling her that he had to clean some feces from her.
However, Plaintiff knew that she had not had a bowel movement, that in the past no one had ever
lifted her leg to clean her in that manner, that Farmer had not brought any cleaning supplies with
him such as wipes or a new bed pad, and that he did nothing to clean her. Instead, he placed his

entire thumb into her anus. See Exhibits | and 2, supra.

In the second instance, Plaintiff felt pressure on her vagina. Farmer stated he was adjusting
her catheter. But Plaintiff, having been catheterized before, knew that the catheter was not in her
vagina. What Farmer was doing instead was putting one or more of his fingers in her vagina, totally

unrelated to any issue involving her catheter. See Exhibits 1 and 2, supra.

In fact, during the multiple hospitalizations experienced by Plaintiff, never had such vicious
attacks occurred. Such could never be described as providing any type of nursing service. Such

could never be attributed to the “very task assigned” to Farmer. See Exhibits 1 and 2, supra.

The overwhelming case law, from Nevada and other jurisdictions, hold that sexual assaults
are independent ventures and DO NOT fall within the “very task” assigned to the employee. In the

seminal Nevada case, Wood v. Safeway, Inc., 121 P.3d 1026, (Nev. 2005), a mentally impaired

young woman who was employed at the Safeway grocery store, was sexually assaulted three times

by an employee of an independent contractor hired to clean the Safeway store.” The woman
(“Doe”) “bagged groceries, cleaned and replenished supplies at the check stands, cleaned the break
room and various public areas of the store, and collected shopping carts from the parking lot. . .
Doe’s employment duties required her to be in many areas of the store, including the outside areas,
at various times. She was working the swing shift (4 p.m. to midnight) at the time of the assaults.”

Id. at 1028.

® Plaintiff incorrectly states that in Wood a “security guard raped a customer.” See Motion at p. 10.
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The perpetrator, Mr. Ronquillo-Nino, was an employee of the independent contractor,
Action Cleaning. He “worked as a nighttime janitor.” Id. Ronquillo-Nino assaulted Doe three
times, once in the cleaning supply room, and the second and third times behind a dumpster while
Doe was outside collecting shopping carts. The assaults resulted in Doe becoming pregnant. Doe

sued both Safeway and Action Cleaning.

Both Safeway and Action filed motions for summary judgment. In its holding affirming the
order granting summary judgment in favor of Action Cleaning,'® the Nevada Supreme Court
specifically considered NRS 41.745. In that case, the Court focused on the fact that Ronquillo-Nino
was “employed as a janitor. . . He was not acting on behalf of Action Cleaning when he assaulted
Doe, or out of any sense of duty owed to Action Cleaning. The sexual assault was also not
committed in the course of the tasks assigned to Rnquillo-Nino as a janitor.” Id. at 739, emphasis
added."" The Court also noted that “Doe’s employment with Safeway brought her into contact with
the assailant. While the nature of her work required her to interact with employees and the public,
her specific job duties included cleaning various area of the store and collecting shopping carts from

the parking lot.” Id. at 736.

Other cases, specifically involving medical services, have concluded the same. The facts in
Lisa M. v. Henry Mayo Newhall Memorial Hospital, 907 P.2d 358 (Cal. 1995), are similar to those
in this case.'” In Lisa M., a 19 year old pregnant woman was injured in a fall. In seeking treatment

at the Hospital emergency room, she underwent an obstetrical ultrasound by a male ultrasound

' The Court also affirmed the summary judgment in favor of Safeway, but this ruling was based
upon employer immunity under Nevada’s workers comp law, NRS Chapters 616A to 616D.

' Plaintiff's reliance upon Prell Hotel Corp. v. Antonacci, 469 P.2d 399 (Nev. 1970) is misplaced.
In that case, “the Plaintiff was an invited guest of the hotel to whom the hotel served several free
drinks, apparently to encourage his continued presence and participation in gaming. When the
guest lost his money, became angered and called the dealer an opprobrious name, the dealer ‘dealt
one card to each player all the way round, and then just like this he hit him, very spontaneously, no
warning of any kind. He just hit him.” The dealer did not leave his position behind the 21 table to
accomplish the assault and battery.” Id at 400. Emphasis added. Unlike the dealer in Prell,
Farmer’s attacks are totally unrelated to any task assigned to him.

A copy of Lisa M. v. Henry Mayo Newhall Memorial Hospital is attached as Ex. 7.
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technician. Under the guise of offering to tell the plaintiff what the sex of the baby was, the
technician falsely told the patient that he would need to scan “much further down.” He then
proceeded to insert the ultrasound wand into the plaintiff’s vagina and fondled her with his fingers.
He then told her that he needed to “excite her” in order to get a good view of the baby. During this

“exam,” the plaintiff was alone with the technician and the lights were off.

In discussing whether the Hospital was liable for the acts of its technician, the Court held:

Focusing more specifically on the type of sexual assault occurring here, we ask first whether
the technician’s acts were “engendered by” or an “outgrowth” of his employment. (Carr v.
Wm. C. Crowell Co., supra, 28 Cal.2d at pp. 656-657.) They were not.

As with these nonsexual assaults, a sexual tort will not be considered engendered by the
employment unless its motivating emotions were fairly attributable to work-related events of]
conditions. Here the opposite was true: a technician simply took advantage of solitude with a
naive patient to commit an assault for reasons unrelated to his work. Tripoli’s job was to
perform a diagnostic examination and record the results. The task provided no occasion for a
work-related dispute or any other work-related emotional involvement with the patient. The
technician’s decision to engage in conscious exploitation of the patient did not arise out off
the performance of the examination, although the circumstances of the examination made 1
possible. “If ... the assault was not motivated or triggered off by anything in the employment]
activity but was the result of only propinquity and lust, there should be no liability.” (Lyon v.
Carey (D.C. Cir. 1976) 533 F.2d 649, 655 [174 App.D.C. 422].)

1d. 907 P.2d at 363, 364.

The same result was found (i.e. summary judgment for the employer) in Robert D. v.
Paradise Valley Hospital, 2004 WL 898769 (Cal. App. 2004).” In this case, a male nurse, while
giving another patient a sponge bath, assaulted the plaintiff by “fondling him and performing oral
copulation on him” while the plaintiff was a patient. The plaintiff sued the hospital under a theory

of vicarious liability. In referring to Lisa M., the court held:

For the employer to be liable for an intentional tort, the employee’s act must have a “causal
nexus to the employee’s work.” (/d. at p. 297.) While an injury arising out of a work-related
dispute has a sufficient causal nexus, an injury inflicted out of the employee’s personal
malice, not engendered by the employment, does not.

' A copy of Robert D. v. Paradise Valley Hospital is attached as Ex. 8.

17 WA, 0258




PYATT SILVESTRI
A PROFESSIONAL Law CORPORATION
701 BRIDGER AVENUE SUITE 600
LAS VEGAS, NEVADA 89101-8941
PHONE (702) 383-6000 Fax (702) 477-0088

o0 =~

O

The incident must involve an act which is * ‘an outgrowth’ of the employment,” a risk
which is “ ¢ “inherent in the working environment” < “ or a risk “ * “typical of or broadly
incidental to the enterprise the employer has undertaken.” * “ (Ibid.) For a sexual tort, the
employee’s act is not “engendered by the employment unless it’s motivating emotions were
fairly attributable to work-related events or conditions.” (/d. at p. 301.) Physical contact as a
part of the employment, without more, is insufficient. (Jd. at p. 302.) In cases of hospital
employees with duties involving “examining or touching patients’ otherwise private areas,”
a sexual assault is attributable to “propinquity and lust” rather than “any peculiar aspect of
the health care enterprise.”

Id atp. 2.
The court went on and stated the significance (or insignificance) of facts similar to this case.

Although the circumstances of the sponge bath made it possible for Viray to commit the
assault, Viray’s decision to exploit Robert’s trust and solitude did not arise out of the
performance of the sponge bath. Like the technician in Lisa M., Viray simply took
advantage of solitude with Robert “to commit an assault for reasons unrelated to his work.”
(Ibid.) In providing care for Robert which required access to and touching of Robert’s
“otherwise private areas,” Viray committed a sexual assault attributable to “propinquity and
lust” rather than “any peculiar aspect of the health care enterprise.” (/d. at p. 302.)

Id.

In the present case, it would be absurd for anyone to contend that Farmer’s acts were
“engendered by” or an “outgrowth of” his duties as a CNA. His criminal acts can only be
determined as “truly independent.” Further, his criminal acts clearly were not committed within the
very task assigned to him. Even if his general job description included “‘entering a patient’s room,”
or “having contact with a patient,” such generalized descriptions cannot possibly include

committing the crimes of sexual assault or open and gross lewdness.

In Lisa M. and Robert D., the courts described actual nurse/technician responsibilities which
specifically described physical touching of the patients in private genital areas. Despite this, these
courts still found that sexual assault does not, as a matter of law, have any causal nexus to the
specific work at hand. Likewise, in the present case, Plaintiff did not require having her EKG leads
adjusted, she did not require having any feces cleaned from her and she did not require having her
catheter adjusted by touching her genital area. In Plaintiff’s own words, there is no causal nexus

between Farmer’s unlawful touching and the alleged treatment he was providing.

14 WA. 0259
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B. FARMER’S ACTS WERE NOT FORESEEABLE

Plaintiff ignores the third requirement of NRS 41.745. However, this requirement is as
important as the other two and, clearly, should be part of the court’s analysis.'* Subsection 3 states
that the employee’s intentional conduct must not be “reasonably foreseeable under the facts and
circumstances of the case considering the nature and scope of his or her employment.” The statute
goes on to explain, “For the purposes of this subsection, conduct of an employee is reasonably
foreseeable if person of ordinary intelligence and prudence could have reasonably anticipated the
conduct and the probability of injury.”"*

As noted in Wood, employers can only be held “liable when the employee’s intentional
conduct is reasonably foreseeable under the circumstances.” Id. at 1036. In reaffirming the
rejection of the foreseeability standard stated in the Jimenez case, the Court found that as a matter of]
law Ronquillo-Nino’s criminal acts were not foreseeable. The Court focused on the fact that (1)
Ronquillo-Nino had no prior criminal history, (2) his employer required proper proof of
identification, checked employment references and (3) completed proper Immigration and
Naturalization forms of its employees. The employer’s manager state that he had not received
complaints of sexual harassment regarding Ronquillo-Nino or any other employee in the past 10

years. Id. at 1037.

' Once again, Plaintiff’s reliance upon Prell Hotel Corp. v. Antonacci, supra, is misplaced.
Nowhere in the Prell decision is the issue of “foreseeability” discussed or noted to be a required
element for imposing vicarious liability upon an employer.

" It is clear that this legislative mandate stemmed from a previously written and subsequently
withdrawn decision by the Nevada Supreme Court, State of Nevada v. Jimenez, 113 Nev. 356, 935
P.2d 274 (1997), where the Court had used a very different definition of “foreseeability.”
“However, ‘foreseeability’ in this context must be distinguished from ‘foreseeability’ as a test for
negligence. In the latter sense ‘foreseeable’ means a level of probability which would lead a
prudent person to take effective precautions whereas ‘foreseeability as a test for respondeat
superior merely means that in the context of the particular enterprise an employee’s conduct
is not so unusual or startling that it would seem unfair to include the loss resulting from it
among other costs of the employer’s business.”

15 WA. 0260
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Likewise, in this case, Farmer had no record of any criminal conviction. References from
past employers were well above average, with relevant comments like, “positive work ethic,”

“professional with staff and patients,” “appropriate interactions with patients,” and “team player.”

Although Plaintiff’s Motion fails to address this issue, in an effort to be candid with the
Court, it is anticipated that Plaintiff will attempt to argue that “foreseeability” arises out of an
allegation occurring months before at the Rawson Neal Psychiatric Hospital here in southern
Nevada. In this allegation, it was suggested that Farmer called a patient at Rawson Neal and that
Farmer had kissed this patient. These suggestions were apparently raised by the patient, not as
accusations but as things that had happened. Based upon these suggestions, Rawson Neal placed
Farmer on “DNR” status, Do No Return. Appropriately, Rawson Neal and ANS conducted an

investigation. The results of the investigation showed the following;:

1. No one at Rawson Neal witnessed Farmer kissing anyone, including the specific patient.
See Deposition of Mary Jo Solon'®, September 20, 2012, pp. 71, Ex. 9;

2. It was determined by Rawson Neal that the particular patient had become fixated on
Farmer. Ex. 9, pp. 41;

3. The finding of the patient being fixated on Farmer was a clinical assessment made of the
patient. Ex. 9, pp. 56;

4. Following the investigations completed by Rawson Neal and ANS, Rawson Neal stated
that Farmer could return to work at Rawson Neal as of March 20, 2008. Ex. 9, pp. 46,

68, 77-78 and 92-93."7

This allegation amounted to nothing as it pertained to the issue of “foreseeability.” In other
words, ANS could not have reasonably foreseen Farmer committing multiple sexual assaults on a

patient based upon unfounded and unwitnessed suggestions that Farmer had kissed a patient and

”; Mary Jo Solon was the chief nursing officer at Rawson Neal during this time.
17 See also, related written correspondence related to this investigation, Ex. 10.
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made a telephone call to her at another facility. This is especially true in light of the following facts

revealed to ANS:

1. A clinical assessment had been made that the patient had fixated on Farmer;
2. As soon as the investigation was completed, Rawson Neal removed the DNR status and

allowed Farmer to return to the Rawson Neal facility.

Similarly, in Lisa M. and Robert D., the courts held that sexual assaults in the course of
providing medical treatment were not reasonably foreseeable. Even when using a “foreseeability”
standard more akin to that found in Jimenez, the Court in Lisa M. rejected that the medical

provider’s sexual assault on the patient was foreseeable.

To hold medical care providers strictly liable for deliberate sexual assaults by every
employee whose duties include examining or touching patients’ otherwise private areas
would be virtually to remove scope of employment as a limitation on providers’ vicarious
liability. In cases like the present one, a deliberate sexual assault is fairly attributed not to
any peculiar aspect of the health care enterprise, but only to “propinquity and lust” (Lyon v.
Carey, supra, 533 F.2d 649, 655).

Although the procedure ordered involved physical contact, it was not of a type that would be
expected to, or actually did, give rise to intense emotions on either side. We deal here not
with a physician or therapist who becomes sexually involved with a patient as a result of
mishandling the feelings predictably created by the therapeutic relationship (see, e.g.,
Simmons v. United States (9th Cir. 1986) 805 F.2d 1363, 1369-1370; Doe v. Samaritan
Counseling Center (Alaska 1990) 791 P.2d 344, 348-349), but with an ultrasound technician
who simply took advantage of solitude, access and superior knowledge to commit a sexual
assault:

Id. at 302-303.
Likewise in Robert D., the court held that the providing of a sponge bath would not be the

typo of act likely to give rise to a sexual assault.

A sponge bath, like an ultrasound, is not the type of procedure expected to give rise to
“intense emotions on either side.” (Lisa M., supra, 12 Cal .4th at pp. 302-303.) In this
respect, this case differs from a physician or therapist becoming “sexually involved with a
patient as a result of mishandling the feelings predictably created by the therapeutic
relationship.” (/d. at p. 303.) The contact of a nurse with a patient during a sponge bath lacks
a foreseeable risk of a sexual tort in the same way as does the contact of an ultrasound
technician with a patient during an ultrasound examination. (/d. at p. 303.) Consequently,

17 WA. 0262




701 BRIDGER AVENUE  SUITE 600
LAS VEGAS, NEvaDA 89101-8941

PHONE (702) 383-6000 Fax (702) 477-0088

PYATT SILVESTRI
A PROFESSIONAL LAW CORPORATION

O 0 3 N

10 |

1
12
13
14
15
16
17
18
19
20
21
22
23
24
25

27
28

Viray’s conduct, in this context, is so unusual or startling that it is unfair for the costs of it to
be passed on to PVH as a business expense. (/d. at p. 304.).

Id. at 3.

V.

CONCLUSION

To suggest that liability for Farmer’s abhorrent acts should be vicariously imposed on his
employer based upon the facts of this case is reckless. In short, Plaintiff seeks to hold ANS liable
simply because Farmer was able to “enter” the Plaintiff’s room and to have “contact” with the
Plaintiff. Plaintiff’s suggestion that these general “assignments” are sufficient to impose vicarious
liability would essentially make every hospital/health care employer liable for every intentional act

committed by one of its employees. Fortunately, the law does not support Plaintiff’s conclusion.

Steven Farmer, for whatever reason, decided to go well outside the noble profession of
nursing. His criminal wonderings were never nurtured nor supported by ANS. To suggest
otherwise is ludicrous. No Court has concluded that such criminal actions by a nurse (pinching
nipples, sticking a thumb up a patient’s anus, putting a finger in a patient’s vagina) are part of the
tasks assigned to the nurse. The Plaintiff herself confirms that Farmer had no medical reason to

even come close to such behavior.

Plaintiff’s Motion is deficient. If Plaintiff bases her Motion for Summary Judgment solely
upon the facts that she has cherry picked from the case, then there remain genuine issues of material
fact in dispute. But what is more relevant to this discussion is that Plaintiff leaves out critical facts
that this Court should consider. When reviewed in the light of NRS 41.745 and Wood, the only
conclusion that can be drawn is that ANS, as a matter of law, is not vicariously liable for the acts

committed by Farmer.'®

"* See ANS’s Motion For Summary Judgment.
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Defendant ANS respectfully requests that Plaintiff’s Motion be denied.

DATED this l ) day of October, 2014.

PYATT SILVESTRI

JAMES p.C. SILVESTRI, ESQ.
Nevada Bar No. 3603

7q1 Bridger Avenue, Suite 600
La¥ Vegas, Nevada 89101

(702) 383-6000

S. BRENT VOGEL, ESQ.

Nevada Bar No. 6858

AMANDA J. BROOKHYSER, ESQ.

Nevada Bar No. 11526

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Blvd., Suite 600

Las Vegas, Nevada 89118

Attorneys for Defendants
AMERICAN NURSING SERVICES, INC.
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CERTIFICATE OF SERVICE

I hereby certify that on the 'Egof October, 2014, service of the foregoing

AMERICAN NURSING SERVICES, INC.’S OPPOSITION TO PLAINTIFFS’ MOTION

FOR SUMMARY JUDGMENT RE: LIABILITY, on the following person(s) by the following

method(s) pursuant to NRCP 5(b):

Via E:Filed/Served:
Robert E. Murdock, Esq.
Eckley M. Keach, Esq.
520 S. Fourth Street

Las Vegas, Nevada 89101
Attorneys for Plaintiff

Via E:Filed/Served:

John F. Bemis, Esq.

HALL PRANGLE & SCHOONVELD, LLC

1160 N. Town Center Drive, Suite 200

Las Vegas, Nevada 89144

F: 384-6025

Attorneys for Centennial Hills Hospital Medical Center
Valley Health Systems LLC

Via E:Filed/Served:

Robert McBride, Esq.

MANDELBAUM, ELLTERON & McBRIDE
2012 Hamilton Lane

Las Vegas, Nevada 89106

Attorneys for Dale Farmer

F:367-1978

Via E:Filed/Served:

S. Brent Vogel, Esq.

LEWIS BIRSBOIS BISGAARD & SMITH
6385 S. Rainbow, Suite 600

Las Vegas, Nevada 89118

Attorneys for American Nursing Services
F: 893-3789
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RTRAN
CLERK OF THE COURT
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff, CASE#: C245739
DEPT. V

VS,

STEVEN DALE FARMER,

S

Defendant.

)
BEFORE THE HONORABLE CAROLYN ELLSWORTH, DISTRICT COURT JUDGE

FRIDAY, JANUARY 20, 2012

RECORDER'S TRANSCRIPT OF PROCEEDINGS
HEARING: PRESERVATION OF WITNESS TESTIMONY

APPEARANCES:
For the State: WILLIAM JAKE MERBACK, ESQ.
Chief Deputy District Attorney
For the Defendant: JEFFREY S. MANINGO ESQ.

AMY FELICIANO, ESQ.
Deputy Public Defenders

RECORDED BY: LARA CORCORAN, COURT RECORDER
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FRIDAY, JANUARY 20, 2012 AT 10:11 AM.

THE COURT: All right. Case number C245739, State of Nevada versus
Steven Dale Farmer. We are here to havr a hearing to preserve the witness
testimony in this case. |s the State ready to proceed?

MR. MERBACK: We are Judge,

THE COURT: Proceed.

MR. MERBACK: Thank you. Does the Court want to swear in the witness?

THE COURT: Yes, of course.

MR. MERBACK: Okay.

THE COURT CLERK: Raise your right.

THE‘COURT: You're calling -- what's the witness's name?

MS. MERBACK: I'm sorry. The State's going to call { s, Judge.

THE COURT: Qs

T

[having been called as a witness and being first duly swomn, testified as follows:]
THE COURT CLERK: Thank you. Could you please state your name and

spell it for the record?

THE WITNESS: e,

THE COURT: Thank you. Proceed.
MR. MERBACK: Thank you, Your Honor.

DIRECT EXAMINATION
BY MR. MERBACK:

Q  Ms. S, can you tell the Court something about your current

medical condition?
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A | didn't hear your last part.

Q  Whatis your current medical condition? Do you have any medical
issues right now?

A Yeah. | suffered brain trauma and its left me with seizures and
uncontrollable sensory overload so my senses don't connect correctly any longer.

Q Okay. And is that condition a result of the brain trauma that you
suffered?

A Yes.

Q Do you when it was when you suffered that brain trauma?

A March 12" of '08.

Q  Of2008 you said? Could you repeat that?

THE MARSHAL: Excuse me, counsel. Court's indulgence, Your Honor,
please.

THE COURT: There you go.

THE WITNESS: March 12th of '08.

MR. MERBACK: Is that better? Okay.
BY MR. MERBACK:

Q  And as a result of your condition you said that sometimes you'll have
seizures; is that correct?

A Yes.

Q  What kinds of things trigger you to have these seizures?

A Loudness, loud noises, riding in cars. | can't filter out the motion.
When the car stops my brain doesn’t -- | keep feeling the motion and being startied;
things outside the norm of my world.

Q When you have a seizure, are you aware of how long they normally
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last?

A No.

Q  Okay. Will you normally just have one seizure at a time or will you have
multiple seizures?

A I have clonic-tonic style seizures and what that is is that | contract up,
all of my body contracts up. So, my hands curl up, my arms curl up. | can seize -
we've counted and | can seize anywhere from like minimum of maybe three times
up to 42 times.

Q  Okay. Now you indicated that that's your current medical condition.
Now was that your condition as well back in 2008 after you had the brain trauma?

A It started with my hospitalization in May. That's when the seizures
started.

Q Okay. Now after you've had a seizure, what condition is your body in
after the seizure is over?

A I can't talk and | can’t move for up to 24 hours.

Q Now when you're in that state, are you conscious? Can you - do you
know what's going on around you or are you completely unconscious?

A No, I'm aware of everything going on around me. | just can't participate
in any of it.

Q  Okay. Now are there times in that period after you had a seizure where
you will come in and out of sleep?

A Yes, uh-huh.

Q Okay. But when you're awake, you indicated that you're aware of
what's going on around you?

A Yes.
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Q Now you talked about a hospitalization in May. Do you recall - I'm
going to call your attention to May 13" of 2008. Were you admitted to Centennial

Hills Hospital on that day?

A Yes.
Okay.
A Butl think | went there the 12". | was admitted the 13"
Q  Okay. So, you went on the 12™ and were admitted on the 13"'?
A | believe so.

Q  Okay. Is that Centennial Hills Hospital here in Las Vegas, Clark
County, Nevada?

A Yes, | believe so.

Q  Why did you go to Centennial Hills Hospital on that day? What
occurred that caused you go there?

A I've been grocery shopping at Smith’s and went out and felt funny. And
| called my son and actually started having a seizure in the parking lot and
Centennial is just down the parking lot from Smith’s. And they called an ambulance
and that's where | was taken.

Q Do you recall how long you stayed or how you were admitted to
Centennial Hills Hospital on that occasion?

A I'think it was about ten days.

Q If | said that you were there until May 20", would that sound about
right?

A May 20" 23" somewhere in there.

Q  Okay. Now did something happen to you during that stay at the

hospital that causes you to be here in Court today?
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A Yes.

Q  What was that?

A Do you want me to --

Q  What generally happened to you that causes you to be here today?

A | was assaulted by - | believed him to be a nurse, nurse aide there.

Q Okay. Did you know the name of that person that assaulted you?

A He introduced himself as Steven.

Q Do you see that person here in this courtroom today?

A Yes.

Q Could you point to that person and describe something that they are
wearing?

A The white hair, and he's wearing red, and white beard and he’s wearing
black glasses.

MR. MERBACK: Judge, can the record reflect the identification of the
Defendant?

THE COURT: Yes, it will.
BY MR. MERBACK:

Q Now, Ms. (i, you indicated that the Defendant introduced himself

as Steve: is that correct?

A Yes.

Q  What, if anything else, did he say to you when he introduced himself to

you?

A He said: Hi, I'm Steve and I've been assigned to you tonight. So, I'll be

looking in on you.

Q  Could you repeat that last phrase for me? I'm sorry.
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A He said: So, 'l be looking in on you. That was the first thing he said.
He came back one other time, that my heart was in A-fib at that time and there were
a lot of people in my room.

Q  Okay. Let's go back --

A Okay.

Q - I'mjust going to go back to that first time when he introduced himself.
When he said that to you that he was gaing to check in on you, what was your
condition at that point?

A I'd had a seizure the night before so | couldn't talk to him or move or
acknowledge him.

Q  So, you could not speak or move at that point?

No.
Okay. But you were able to hear and understand what he was saying?
Yes.

And you said you believed him to be a nurse; is that correct?

> 0 » O >

Yes.

Q Now you indicated that you were, | think you used the word attacked, by
the Defendant. Can you describe for the Court any of those instances - actually let
| me ask you this. Was there just one instance or were there multiple instances?

A Multiple.

Q  Okay. Can you --

MR. MANINGO: Excuse me. Judge, may we approach for a moment?
[Bench conference -- not recorded]

THE COURT: Okay. The record will reflect that the exclusionary rule has

been invoked and a witness is leaving the courtroom.
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breasts.

BY MR. MERBACK:

Q  Ms.mmag. you indicated that there were multiple instances. Can
you describe one of those instances that you remember for the Court?

A One of -- | woke up and | was aware that my nipples were being
pinched, and | looked straight into his face because he was that close to me, and he
said: Oh, one the leads has come off on your heart monitor. But the thing about my
heart or the telemetry buttons that they put on, it makes a noise if one becomes
detached so that telemetry is advised as well. That was one instance.

Q  Letme go back and ask you a few questions about that. You said the
Defendant said your leads were off. Do you recall where your leads were located
on your body at that paoint in time?

A Yes; they're not on my nipples.

Q Do you recall where they were?

A They have like one here and they have numerous ones underneath the

abdomen.
MR. MERBACK: And, Judge, for the record, she’s pointing to it looks like
about the middie of her chest, kind of in the middle of her sternum, | would say.

THE COURT: Towards the right, yes, on her upper chest well above her

THE WITNESS: And then undemeath.

MR. MERBACK: And then he also has indicated -- | think she showed both
sides well beneath her breasts on kind of the side of her torso.

THE COURT: Correct: approximately at waist level.
BY MR. MERBACK:

Q Now could you feel or did you notice if any of the leads were actually off
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of your body?

A No, I could not physically feel it and | couldn't move to, you know, to
find out but, again | didn't hear the beeping sound that, you know, that the telemetry
machine makes when a lead is off.

Q Okay. You've been in the hospital before; is that correct?

Yes.

Have you had leads come off before and actually heard that sound?
Yes.

And you didn't hear it this time?

No.

o P O P O »F

You indicated that he was -- and I'll have you say it. What exactly was
he doing to your nipples?
A He was pinching them, rubbing them.

Q  Had you had people, nurses or doctors place leads on your body
before?

A Yes.

Q Have you ever had anyone touch you in the same way that the
Defendant did on this occasion?

A No, never, never.

Q And do you recall was he touching -- was he pinching both of your
nipples or just one of them; do you recall?

A He pinched both.

Q  When he was doing this, was it over your clothes or under your
clothes?

A Under.
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Q
A
Q

Do you recall what you were wearing at the time?
Just a hospital nightgown.

And do you know how - could you tell how it was that his hands had

gotten underneath your nightgown?

A
Q
A
Q

No.
Could you speak or move at this point in time?
No, still not.

Do you recall whether the Defendant said anything to you besides that

your leads had come off?

A
Q
nipples?
A

> 0 » O

Q

Nothing.

Do you recall about how long that lasted that he was pinching your

No.

And do you recall what if anything that caused him to stop doing it?
| think me continually looking at him and me becoming awake.

And you continued to look at him, is that what you said?

Yes, because like | said, | woke up and he was doing it.

Now was the only time, the only occasion on which he touched your

nipples or your chest in that way or were there other occasions?

A
Q
A
Q

I'm sorry?
You just talked about an incident where he was pinching your nipples?

Yes.

Was that the only time that you recall that happened or do you recall

whether there was other times that that occurred?

A

That that specific pinching of my nipples occurred?

10
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Q  Ordid he pinch your nipples on any other occasion?

A No, I believe that was - | believe that was the one time.

Q  Okay. Now were there any other instances that you can tell the Court
about besides when he pinched your nipples?

A Yes. | woke up and he was walking around the left side of my bed and
he pulled the sheets down off of me, and all | had on was my gown, and he lifted my
gown up. You know how you go to billow something, you know, a sheet, but he kept
it up high so that it was -- if | was laying down it was up high like that.

Q Now are you talking about the sheet or your gown?

A The sheet. He'd already pulled off of me my gown; he had lifted up
high enough to see my entire body.

MR. MERBACK: And, Judge, for the record, she made a hand movement
where she indicated with one hand her body would be laying flat and the other hand
where the gown would maybe like - | don't know -- a forty-five degree angle or
based upon her hand movement.

THE COURT: Probably more fike fifty-five degrees but, yes.

MR. MERBACK: That's why I'm lawyer because | don't do math; right?

THE WITNESS: You know, right like that. He brought it up like that.

MR. MERBACK. Thank you.

THE COURT: Okay.

BY MR. MERBACK:

Q  Now when he lited your gown like that, were you wearing anything
undemeath?

A No.

Q You didn't have a bra on?

"
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A No.
Q  you didn't have any underwear on?
A No. He did it more than once, lifting my nightgown up and down.

Q Did he tell you at that point why he was taking up the sheets or what he
was doing? Did he say anything to you?

A No, not at that point. But he then walked around to my right, to the right
side of my bed and he said: Oh, you have some feces, and he took my right leg and|
instead of rolling me to my side he took my right leg and brought it ail the way up
and -- he had nothing to clean me with. He had not gotten new pads to put under
me or wipes or anything. And that's when | became aware of a very uncomfortable
feeling and realization that he had his thumb in my anus.

MR. MERBACK: Okay. Your Honor, for the record, she made a motion with
her finger showing the Defendant lifting her leg, about a 90 degree angle | would
say.

THE COURT: That's correct.

BY MR. MERBACK:

Q Now you said that he had indicated to you that there was some feces
on you?

A That's what he said.

Q But he had not done anything to change anything?

A Correct.

Q Is that correct? Was there a pad or anything of that nature that you had
in case you had a bowel movement?

A Yeah, a pad undemeath me ‘cause | also had a catheter so -- in case,

you know, there's a leak of any sort, | had a blue pad underneath me.

12
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Q  This blue pad, did he do anything to change that pad?

A No.

Q  Were you wearing any underwear at the time?

A No.

Q Do he do anything to change your hdspital gown?

A No.

Q Now you indicated that you felt his thumb go into your anus: is that
correct?

A Yes.

Q  Wasiitjust his thumb or was there fingers as well; do you recall?

A How many | couldn't tell you but - is that what you're asking me.

Q  Youindicated that his thumb went into your anus.

A Right.

Q I'm asking did any of his fingers also go into your anus or was it just his
thumb?

A | couldn’t -- | can't -- couldn’t look down there but -- so | would have to

say it was his thumb.

Q Okay. Could you tell how far into your anus his thumb went?

A Probably as far as his thumb is long.

Q Okay. And how did it feel when he did that? Did you have any pain or
anything like that?

A Yes, it hurt and my -- him holding my leg as he was hurt and the next
thing he said to me - one thing during this because then | felt pressure on my
vagina. And he said he was checking my catheter. But from knowledge, a catheter

is not inside your vaging, it's above it. But the pressure | was feeling was inside my

13
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vagina.

Q  When you felt this pressure on your vagina, was your leg still up or
brought your leg down?

A It was still up.

Q Did you feel whether or not -- do you know what was causing the
pressure on your vagina?

A Yes, | knew it was his hands, his fingers.

Q Do you know whether or not his hands stayed on the outside of your
vagina or did it ever go inside of your vagina?
It was inside.
What part of his hands was inside your vagina?
A finger.
His finger. Was there one finger, more than one finger; could you tell?
No, I can'ttell. | couldn't tell you that.

And could you tell how far his finger went inside your vagina?

> 0 r O > O >

Maybe up to this knuckle.

MR. MERBACK: And, Judge, for the record, she's indicating it looks like the
second knuckle on one of her fingers.

THE COURT: Correct.
BY MR. MERBACK:

Q  And [ know this is a difficult question, but I'm going to have to ask you
again. What did you feel when that happened? Did it hurt? How did you feel?

A Yes, | felt pain. | felt a multitude of feeling, one feeling being that there
was absolutely nothing I could do. | couldn't ring the bell, | couldn't scream, |

couldn’t move. | couldn't -- | just had to lay there. | was humiliated, | was

14
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embarrassed. | was shocked that I'm in a hospital being taken care of and I'm
having things like this done to me and at the point in time | can’t tell anybody.

Q  Did you actually have a catheter in at that point?

A Yes. |

Q  And you indicated previously that as you have had previously, the
catheter was much higher on your body than where your vagina is located; is that
carrect?

A Well, yes, it's right above. You don't have anything to do with the
vagina to put in a catheter.

Q  When this whole incident occurred that you've talked about where he
lifted your gown and penetrated your anus and then penetrated your vagina, was
there anyone else in the room during that point in time?

A No.

Q Okay. And your condition, you indicated already, was the same that
you could not speak and you could not move; is that correctt?

A Yes.

Q Now you had previously been to the hospital on multiple occasions; is

that correct?

A Yes.

Q  Prior to this incident?

A You mean that year?

Q  Yeah, in your life, you'd been to the hospital a number of times?
A Yes.

Q And you've been to the hospital a number of times since then?
A Yes.

15
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Q  Okay. Have you ever had anything like this occur to you on other
occasions at the hospital?

A Never.

Q Have you ever had a nurse or a doctor or anyone else do the things
you're talking about to you under these conditions in a hospital?

A No, never.

Q And this might be a difficult question to answer, but since that point in
time since this incident in May of 2008, how many times do you think you've been to
the hospital since then: can you guess?
A I was hospitalized every month May through December of ‘08 due to my
seizures and sometimes | was there for three days, sometimes ten days. I wasin
the hospital just the night before last night for seizures. | was in the hospital

probably - now it's down to maybe once, twice a year because | just stay home for
my seizures now.

Q  You talk - you just mentioned this, but just to talk about it briefly, so the
last time you actually had a seizure was two nights ago; is that correct?

A Yes, Wednesday night, Wednesday night.

Q  And between then and now you've spent the time recovering in
preparation for testifying today:; is that right?

” A Ye‘s‘. : |

Q Now let's go back to your stay in the hospital in May of 2008. Did there

come a point in time during that stay when you gained back the ability to speak?

A Yes, later - later that morning.

Q  So, there was a morning that you gained the ability to speak?
A Yeah, | believe it was momming.

16
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Q  Once you had ability to speak, did you telf anyone about what had
occurred?

A No, | didn't really have a chance ‘cause my heart went into A-fib and
immediately they had me rushed down to a different floor because my heart was in
A-fib. While all that activity was going on though in my room, he stopped inside the
door and said: I'm not assigned to you today but | just wanted to see how you were
doing, and | thought was very bizarre.

Q  Thatwhat you're talking about where he stopped and said that to you,
that was after these incidents that you've talked about occurred: is that right?

A Yes.

Q  Okay. But before you moved to the other room?

A Right.

Q Now when you were moved to this other room because of your heart,
did you see the Defendant again at any point after that?

A No, I was on a different floor.

Q  Did you eventually -- were you eventually able to tell anyone about the
things that had happened?

A I had told my two sons as soon as | could talk, but it was probably
another good 24 hours before my heart came out of A-fib. But as soon as it did, that
was the very first thing | told them, that there was a nursé on the other ﬂodr. his
name was Steve, he had white hair, and that he had put his thumb in my rectum and
he had been pinching my nipples. | did not tell them the rest because they're my
Sons so --

Q Now your sons, what are their names?

A Marshall and Micah [phonetic] Petersen, both.

17
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Q Did you tell anyone at the hospital about what had happened?
A No.
Q  And why didn't you do that?

A Because it was kind of like not knowing who to trust or who to -- you go
to a hospital because you need to and your one expectation is to be safe and to be
treated humanly and decently and that had been taken away. And so | didn't trust
this hospital anymore. 1 didn't trust -

Q Now I'm going to call your attention to about a month fater to sometime
in June of 2008. Actually strike that. Let me go back. You said you didn't tell
anyone at the hospital. Did you at that point in May call the police?

A No, because at that point in time, the start of those -- of that -- the
seizures in May, | seized, they told me, | think it was like nine times in the
ambulance from the Smith's parking lot to the hospital, which is just through the
parking lot, | seized nine times. And that started a series of seizures to where some
months | was seizing like every two days.

Q Now you didn't call the police at that point, but did there come a point in
time later on when the police were called?

A Yes.

Q  Okay. Was that about a month later in June?

A Sounds right, yes.

Q  So,ifI said June 15" of 2008, would that sound about right to you?

A Yes, because my son had seen him on — the Defendant, | guess, on TV
and he came and told me about it and that there are multiple women and at that
point in time, | said | have to do this no matter what my health is doing, | have to do

this. Of course, | didn't foresee -- | didn't foresee how bad my health would actually

18
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get but, yes.

Q  Who called the police? Was it you or was it someone else?
A Idid.

Q  Now you talked about your son seeing something about the Defendant
on the news. Did you also see something on the news or was it just your son told
you about it?

A He told me about it.
Q  So, you personally didn't see it? Is that a no?
A No - yeah, no.

Q  Andthen a few days later after you called the police, did a detective
come out and interview you?

A Yes, somebody from the Sexual Crime Unit.

Q I'm going to go back just briefly. The incidents that you've talked about
that the Defendant did to you at the hospital, did you want him to do any of those
things to you?

A No.

Q  Okay. Did you ever do anything to indicate to him that it was okay to do
any of those things to you?

A There'd be no way for me to indicate that, no.

Q  I'mgoing to ask you -- F'm going to give you some names and | want to

know whether or not you know any of these people. Do you know an individual by

the name of AENG—_—_N—ER—

A No.

Q  Doyouknowa people named SNSRI
A No.

19
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Q Do you know a person named (NS>

A No.

Q Do you know a person named Juii g ?
A No

Q  Are you aware of whether or not any of these individuals were at the

hospital around the same time you were?

A No.

Q  Have you ever spoken with any of these people about the Defendant or
the things he did to you?

A No.

MR. MERBACK: Court's indulgence. Your Honor, | have no further questions
at this time.

MR. MANINGO: Judge, would the Court or counsel have any objection if |
were to remain seated during my examination.

THE COURT: Well would you be able to see him if he's sitting?

MR. MANINGO: ['ll just slide over this way. | don't want to get in the way of
any cameras or anything.

THE COURT RECORDER: The camera's locked on the witness so we can't
see anyone,

THE COURT: No, | just want her to be able to see him.

THE COURT RECORDER: Oh, okay. If he stands, if he stands up, he's
going to be in 'the way and blocks her.

THE COURT: | know -

MR. MANINGO: Right. That's why it be best if | --

THE COURT RECORDER: Phil, can you move those two things out of the

20
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way and then she can see him.

- *y
CROSS-EXAMINATION

BY MR. MANINGO: ,

Q  Hello, Ms. S My name is Joff Maningo and I'm just going to ask
you some questions to follow-up on what Mr. Merback was talking about; okay?

A Okay.

Q  During the time period of May of 2008, you were having a lot of seizure
activity at that time; correct?

A ltstarted May 12",

Q Okay. During that time though you were having a lot of seizures;

correct?

A During what time? | don't --

Q May of 2008.

THE COURT: Her answer was it started May 12", counsel.

MR. MANINGO: All right.

THE WITNESS: | guess | don't understand the timeframe. They started May
12",
BY MR. MANINGO:

Q  Now you were having seizures before May 12", though; correct?

A No. | had seizures like five years ago. | hadn’t had any seizures up
until | hit my head.

Q And you hit your head in March; correct?
A And then I had no seizures until in May 12",
Q Okay.
A

And that's when they started and everything else came with it.

21
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Q  Okay. Once they did start, was it common to have several seizuresin a
single day?

A Explain what you mean.

Q Would you have.more than one seizure in a day?

A Maybe | should explain my seizures again. Can | do that?

THE COURT: Yes.

THE WITNESS: Okay. | get an aura and a taste and then | know that a
seizure's coming. | will seize up. my whole body seizes up. | stop breathing while
I'm having one. My legs cur up, my arms cur up, and then I'll relax and then I'll curl
up again. But if what you're asking me is will | have this happen in the moming and
then maybe happen in the aftemoon and the evening, no. | may have a seizure, you

know, in the morning and then I'm done for that entire day. I have to go to sleep and
take medicine and sleep because I'min pain.
BY MR. MANINGO:

Q  Okay. When you would have one of these seizures it would be very
traumatic for you: correct?

A Yes.

Q Okay. As you explained just a few minutes ago, you would seize up
and then relax

and then seize up again and that could happen, you said | think, up
10 42 times?

A Yes.
Q Okay. And each time that you would seize up, you would be -- you
would become unaware of what was happening; is that fair to say?

A No. From the very -- from when | -- when [ get that aura, | have like five

minutes and then as soon as the seizing starts, I'm not there.
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Q  Okay.

A So, even when | relax | will seize. I'm still not there until | come all the

way out of it and then I'll just start blinking and licking and — my lips and looking

around and then I'm back.

Q Okay. But for the duration then while you're seizing, you're blacked
out?

A Right.

Q  Okay. And then after the seizing stops and you start to come back
that, it takes time to recover; comrect?

A Yes.
And you have to rest?
I normally have to go to sleep.

Okay. And you have to take medication, you said?

> 0 >

Yes.

Q  Okay. And when you first come out of it you said, you start blinking and

it takes a while to sort of realize where you're at; is that fair to say? Yes?
A Yes.

Q Okay. And so when you're first coming out of one of these episodes,

you're confused; correct?

A | can’t say that.

Q  Well you're certainly not thinking clearly right after you get done having

one of these seizure episodes; are you?
A Right, right.
Q  Okay.

A For the first few seconds as they lay there and blink, | realize I've had a

23
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Q

A
Q
A
through.
Q

A

o P O X O X O

seizure. And then as | look around, | know where | am. It's not like — it doesn't take

me three hours to remember or to know.

Okay.

| mean --

Okay.

Only a matter of minutes.

Okay. Thank you. During the episode, you lose time though; correct?
Right.

Okay. And when you're recovering from one of the episodes, you'll be

in and out of consciousness. You'll fall asleep and then wake up and fall asleep

easily again; correct?

Well, yes, yes.
You're in and out of it?

Normally if 'm at home | just pretty much sleep straight 12 hours

Okay. Is it fair to say though that during recovery though you're in and

out of consciousness?

In and out of sieep, yes.

Okay. Do you remember speaking to a detective about this case?
Back in '087?
Yes.

Yes.

Okay. And the words you used were in and out of consciousness?
Okay.

Okay. So, is that fair to use?
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A Yes.

Q Okay. Now you said that part of the recovery after you have one of
these seizures is that you have to take medication: correct?

A Correct.

Q  And during the week of May 13" to May 20", 2008 when you were in

Centennial Hills Hospital, you were on a number of different medications; correct?
A I believe so. | mean, my medications have changed since then so --
Q Would you be surprised to lean that based on your own medical

records, you are on Prozac, an anti-depressant; does that sound night?

A Yes.

Q  Okay. You are also on Benzodiazapenes which is - the most common

Source would be like Valium; does that sound correct?

A I [Inaudible response].

Q  Youare also on sedatives; does that sound correct?

A Well to mean -- no.

Q  Okay. So, ifthat's on your medical report and on your charts that the

doctors filled out. Do you think it's correct?

A Well, yes, | would.

Q  Okay And you were also on an anti-seizure medication called Dilantin;. |

onestr o

A Yes, they started me on that, yes.

Q Okay. And you're aware that with the anti-depressants such as Prozac
that it affects your brain chemistry; correct?
A Uh-hm.

Q  Okay. And you also know that Dilantin will also affect your brain

25
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chemistry?
A
Q
A
Q

A

> O » O

Q

A
Q
A
Q

A

Q

A

Q
morphine?

A

Q

Dilantin is for epileptic seizures.
Yes.
Yes, | didn't stay on Dilantin.

'm asking about the time period though of May 13" to May 20™ while

you were at Centennial Hills Hospital. At that time you were on Dilantin.

Okay.
Are you aware that one of the side affects of Dilantin is confusion?
No.

Are you aware that one of the side affects of Dilantin is delirium?
No.

Besides being on the drugs I've already listed, you were also being

given doses of morphine; correct?

It's the only pain medication | can take.
Okay. And you understand that morphine is a very strong narcotic?

Yes.

Okay. And morphine can certainly cause a change in someone’s

awareness; would you agree?

No.
No?
No.

So, you think that it would be okay for someone to drive while on

| take -- | can no lorger drive because of the brain trauma.

That wasn’t my question though. My question is: Do you think it's okay

26
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| just one medication?

for someone to drive then if they're taking seven doses of morphine in five days?

A It depends on the doses.

Q Okay. Do you think it makes any difference that the morphine is being
mixed with Prozac, Valium and Xanax?

MR. MERBACK: Judge, at this point, I'm going to object. | think the
questions are going beyond the scope of her knowledge. | mean, these are
questions that are for a doctor or someone of that nature to answer.

MR. MANINGO: Well it's going towards the witness’s ability to perceive.

THE COURT: Right. Well you're asking her now her opinion as to the affects
of drugs, and she can't offer that kind of opinion testimony. She’s not qualified as an|
expert witness. ['ll sustain the objection. Move on.

BY MR. MANINGO:

Q During this time then, you do realize that a number of different drugs
were being mixed together? You were taking more than one drug?

A When you say during this time, are you saying while I'm in the hospital?

Q  Yes. Still talking about the hospital, May 13" to May 20", 2008.

A Okay. “

Q And do you remember that period of time that you were on more than

A Yes. What all medications | was on, no | couldn't tell you.
Q  Okay.

A And especially since then, it took quite a while for them to actually dial

in the medications | actually needed.

Q  Okay. Thank you. During this week long period at Centennial Hills in

2008, you spent that entire week recovering from the seizures; correct?
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A And?

Q s that correct?

A No. [ spent most of the time -- | should say | spent more time
recovering from the A-fib.

Q  Okay. And that happened while you were in the hospital recovering
from the seizures?

A Correct.

Q Okay. And also during this week long period, you were on a number of
different medications?

A Yes.

Q Okay. And it's from this one week period where you were covering
from the seizures, your heart went into A-fib, and you were on a number of different
medications that these allegations against Mr. Farmer come from, that one week
period; correct?

A Yes.

Q Okay. You discussed on your direct examination an incident where Mr.

Farmer he lifted up your gown?

A Yes.

Q  Was that the first time that you met Mr. Farmer?

A Yes.

Q Okay. And he introduced himself to you?

A Yes.

Q Okay. And he told you what his name was?

A Yes.

Q Okay. He - as it tumed out he gave you the correct name; right? He
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didn't give you a fake name or anything like that?

A Okay; yes.

MR. MERBACK: Actually, Judge, I'm going to object to that question. It's
beyond the scope of her knowledge. | mean, she doesn't know his name beyond
what he told her so | think that that's — that question to her is objectionable.

MR. MANINGO: I'll re-ask.

THE COURT: Your objection is assumes facts not in evidence?

MR. MERBACK: Correct.

THE COURT: All right. Sustained.

BY MR. MANINGO:

Q Did he tell you that his name was Steve?

Yes.
Okay.

| believe he said Steven.

QL r O »

Steven. Okay. Now at that point you said he lifted up your gown;
correct? Is that correct?

At some poaint, yes, he lifted up my gown.

Okay. And you had a catheter at that point; correct?
Yes.

Okay. You also at this point in time you were unable to move?

> 0 » o »

Yes.

Q Okay. Now you've -- | think you told Mr. Merback you've had quite a bit
of experience spending time in hospitals?

A Unfortunately.

Q Okay. Have you ever heard the term intimate care?
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A No.

Q  Okay. You do understand that nurses are asked to take care of
personal hygiene tasks at certain points?

A Yes.

Q Okay. You understand that nurses are asked to clean up any leaks or
bowel movements, that's part of their job; you know that?

A Yes.

Q Okay. You know that nurses are asked to check on a patient’s catheter
if they have one?

A Yes.

Q Okay. During this incident where Mr. Farmer, you say, he lifted up your
gown, at this point you're also on medications; correct?

A Yes.

Q  Okay. And one of the medications that you're on at that point is
Morphine?

A Yes.

Q  You discussed another incident where you said Mr. Farmer had told

you that you had feces on you?

A Yes.

Q  And that he lifted your leg up?

A Yes.

Q  And his hand moved from your leg to your rectum?

A Yes.

Q Okay. Mr. Farmer explained to you that he was cleaning you?
A No.
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. i i i theter?
%‘ 1 Q No? Did he explain to you that he was checking your catheter?
N
§ 2 A Atone point he said that.
R
% 3 Q And you still had a catheter at that point --
%:
§ 4| A Yes.
R
§ 5 Q - during that incident?
Y
. 6 A Yes.
7 Q  Okay. You were stjl unable to move at that point?
8 A Yes.
9 Q  You couldn’t look down and see what was going on?
10 A No.
11 Q Okay. You couldn't look down to see if, you know, what Mr. Farmer
12 lwas doing; correct?
13 A Correct.
14 Q Okay.
15 A

But I could feel that he was not wiping me. | could feel that nothing --

16 Q  Thatwasn't my question, Ms . We'll get to that. Thank you.

17 || Because of your inability to move you couldn't sit up and see anything either

18 || obviously; is that correct?

19 A Correct, but | was not laying flat.
- 20| aq Okay. So, you were atan angle?
21 A Yes.
22 Q  Okay. Was -- at that point as he had your leg up, you had a gown on:

23 {|correct?
24 A Yes.

25 Q  And you couldn't see past the gown; correct?
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See past —
You have a gown on and he lifts your leg up?
Right.

o » O »

Okay. You're not able to see what was going on?

A That's if you're assuming that he had the gown with my leg while it was
up, which it was not. The gown was across my lap.

Q  Well actually 'm just assuming from you already testified to which is
you weren't able to see what was going on. You've already said that.

THE COURT: Counsel, you testifying? | don't hear a question

MR. MANINGO: My question is: Would you like to now change your testify?

MR. MERBACK: Objection, Judge, it's argumentative.

THE COURT: All right. So, I'm sustaining her -- the objection because you're
mischaracterizing her previous testimony. So, if you'd let her answer.

MR. MANINGO: Judge, her previous testimony is that she was not able to
see what was going on. | asked that direct question and that was her answer. Now
she's saying, well, the gown was down. So, I'm asking her again were you able to
see what was going on.

THE COURT: Rephrase the question and don't give me a narrative response
and argue with me about the testimony.

BY MR. MANINGO:

Q Ms. Ul were you able to see what was going on when Mr.
Farmer said he was checking your catheter?

A No.

Q Okay. Thank you. He had told you that you had a bowel movement or

that there was fecal matter?
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Yes.

Okay. You didn't notice any wipes or pads?
No.

Okay. You didn't feel any -~ you didn't feel yourself go to the bathroom?
Right; no, I did not.

> 0 F» O >

Q Okay. But before Mr. Farmer had come in to check it, you were
sleeping; correct?

A Off and on, yes.

Q  Youwoke up and Mr. Farmer was already there?

A Yes.

Q  And you were still on your medications during this incident, correct, to
the best of your knowledge?

A I would assume so if, | mean, | had just taken some, no, | don't believe |
did.

Q Do you remember?

A I don't remember taking any during this time, no. But some medications

F'had through the IV as well.

Q Okay. But you had just awaken as Mr. Farmer was already there?
A Yes.

20

21

22
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Q W Okay Based on your experience that you've talked about from being a
patient in hospitals you.know that they will check patients who cannot move
themselves for bed sores; right?

A Yes.

Q Okay. And you know that date they look at different factors with

patients to see if you're at risk for bed sores such as whether or not you can feel
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you feel discomfort or pain -- you know, like if your shoulder is getting tight, well you

pain or discomfort; are you aware of that?

A Not so much, no.

Q  Okay. Are you aware of the fact that your doctor noted that you have a
very limited ability to fee! pain or discomfort during that time that you were there?

MR. MERBACK: Judge, I'l actually object to that question on a number of
reasons. | think it calls for a hearsay response because it's the statement of — it's
an out of court statement of another witness and also it would be -- | guess that
would be my main objection at this point.

THE COURT: Well it also lacks foundation and assumes facts not in
evidence so I'll sustain it on those grounds.
BY MR. MANINGO:

Q  Welllet me ask you this, Ms. Yl Did you feel like you had full
feeling in your body that you could feel discomfort normally?

A Could | feel pain?

Q  Well pain or discomfort.

A Yes.

Q  Okay. | mean, on a normal level.

A | don't know how to answer that because -- | mean, on a normal level if

move it; right? You move so you can get comfortable. | can’t move, but | can feel
the discomfort. | just can’t do anything about. So, | don't know how to answer your
question.

Q  Now you mentioned one other incident, | believe. You said that there
was -- Mr. Farmer had come in and pinched your nipples?

A Yes.
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Q Okay. And did you testify that that happened, how many times, once?
Once or more than once?

A Explain.

Q  How many times did that happen where Mr. Farmer came in and

pinched your nipples or touched your nipples?

A F'm aware of him pinching my nipples a total of four times, two times
each.

Q  I'msorry. I'mnot sure | understand.

MR. MERBACK: Judge, I think the question's vague. | mean, is the issue

that how many times he pinched her nipples on this one occasion or were there
multiple occasions and | think that's where the confusion’s coming from so my
objection is vague. |

MR. MANINGO: How many incidents.

THE COURT: Well I'll sustain that and let you rephrase.
BY MR. MANINGO:

Q How many incidents occurred where Mr. Farmer touched your breasts?

THE COURT: He's talking about separate incidents.

THE WITNESS: Like at the --

THE COURT: Not each touching at one time. He’s asking you was there

more than one occurrence.

THE WITNESS: Two.
BY MR. MANINGO:

Q Two? Okay. Each of those times he stated that he was adjusting the

heart monitor leads?

A Yes.

35

WA. 03




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q  Okay. Now you had approximately eight leads placed across your
torso; comrect?

A I don't know if that's correct.

Q Okay. Was it -- did you have only one lead?

A I had more than one, but | don't know that | had eight; | didn't count.

Q Did you have more than two: do you remember?

A Yes, | know | had more than two. | just can’t see that — yes, | had
exactly eight.

Q Okay. And | just want to get an approximation. So, was it more than
four?

A Yes, probably.

Q  Okay. Could it be more than eight?

A That's what I'm saying. | can't -- you said you had eight leads; did you
know that. Well, no, | don't know that. | don't know exactly how many | had.

Q  Okay. I'mjust asking you what you do remember. Do you remember if
there were more than five?

A No, 'm sure there were.

Q  Okay. I'm sorry, Ms. S '™ just asking how many there were on
your body. It's not -- I'm not trying to trick you.

A You're asking me though a question that -- when these are put on me,
I'min a seizure state. So, | can't -- I'm not around to count ‘em. Does that make
sense to you? It's like being in a seizure --

Q It does make sense to me. However, you did speak to a detective and
told the detective quite easily without all this extra argument that it was seven to

eight leads on your chest: do you remember saying that to the detective?
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A No.

Q Okay. You said that you know he wasn't adjusting the leads on your
chest because you didn't hear any beeping?

A Right.

Q  Okay.

MR. MERBACK: Objection. That's misstates her testimony. She said she
knew the leads didn't come off because she didn't hear the beeping.

MR. MANINGO: I'm sorry. What did | say?

MR. MERBACK: You said you knew he wasn't adjusting the leads which is
different than what she testified to.

THE COURT: Well restate the question because she had answered so --

MR. MANINGO: | think -

THE COURT: Yeah.

MR. MANINGO: -- | think she understood.
BY MR. MANINGO:

Q  Ms. Petersen, You believed that none of your leads had come loose
from your body because you didn't hear any alarm go off; correct?

A Correct. L

Q Okay. Are you aware of the fact that at Centennial Hills Hospital in the
room that you were in the telemetry monitors are actually at the nursing station in

the hall and that's where the alarms go off, did you know that?

A [ --

Q Were you aware of that?

A No.

Q  Okay. Itwas your understanding that the -- there would be a telemetry
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monitor and an alarm in your room; correct?

A Yes, from my recollection there was.

Q  Okay. And soifl told you that there are pictures taken and research
done showing that the monitors aren't even the room, they're in the hallway so that
the patient wouldn’t hear the alarm go off; could that change any of your testimony?

A No.

Q  Okay.

A Because when my heart went into A-fib there was a machine by my bed
that did start going off and did when the all the nurses came running in, tumed it
off -- \

Q  Okay.

A -- and this machine actually went up to the room | went to for my A-fib.

Q  When you said that Mr. Farmer was adjusting the leads on your chest,
before you noticed him doing that you had been asleep; correct?

A Yes.

And then you started to wake up?

| woke up, yes.

Okay. And you were looking at him you said?

Yes.

Okay. But befdre he had come in you were out if it, you were asleep?
| was asleep.

Okay. So, you were not aware of him coming in in the first place?

No.

Okay.

> 0 » O P O P O P O

You mean did | hear him walk in, you mean? No.
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Q  During the time of this incident you wers still on your medications:

correct?

A I don'tknow. | mean, was | still being given medications; is that what
you mean?

Q  VYes.

A Yes.

Q Okay. And you were still being given morphine?

A I'think so. | mean, | honestly don't know what the medications all were
at that time, but | live on morphine every day of my life.

Q Okay. Now | know this sounds very obvious, but why you were at
Centennial Hills Hospital that week there were other people in the hospital around:
correct? You weren't the only patient obviously?

A I don't think so.

Okay. And you saw other staff members besides Mr. Farmer?

Yes.

And there were doctors, nurses coming in and out of the room?

> 0 >» D

Yes.
Q  Okay. And what you testified to is that all these incidents that took
place with Mr. Farmer happened in a location where anyone would have walked into

your room and caught Mr. Farmer doing what he was domg, that was possible?
A Possible.

Q  Nobody did that as far as you know?

A As far as | know.

Q Okay. And all the incidents that you described took place in a location

where someone else could have seen Mr. Farmer doing something inappropriate;
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correct?

A t don't know if that's correct or not. | mean -- because what happened
was | was rushed down to another room after my heart went in A-fib and I'd been in
a seizure prior s0, no, | don't know that -- | don't know the lay of the hospital floor no,
tdon't. | don't know where the room was located or anything.

Q  Tothe best of your knowledge though na one else saw Mr. Farmer do
anything inappropnate to you?

A | don't know if anybody saw or not.

Q  Noone's come to said: Ms. \UESNER ! saw this happen?

A No, nobody's done that.

Q  You did not come forward with any of these allegations until a month
after being released from the hospital; correct?

A Correct.

Q After this happened to you, the very first incident, when this happened
to you in the hospital, you didn't tell your doctors what had happened; did you?

A No.

Q  Okay. And you didn't tell any df the other nurses what had happened?

A No.

Q Okay. You didn't ask to speak with the police or for the police to be

called and come to your room?

A No. I didn't even - | didn't -- didn't - didn't -- didn't --didn’t -didn’t --
THE MARSHAL: Your Honor.

THE COURT: Do you need to take a short rest, a recess? Yes?
THE WITNESS: Yes, yes, yes, yes, yes.
THE COURT: Okay. Court will be in recess for five minutes.
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[Recess taken at 11:28 p.m.}
[Proceedings resumed at 12:03 p.m.]

THE COURT: Allright. Are we ready to go back on the record? Al right.
We're back on the record. Go ahead with your cross.

MR. MANINGO: Thank you.
BY MR. MANINGO:

Q Ms. h let's get this finished up now.

A Okay.

Q Do you remember what we were jusf talking about a minute ago?

A A lot of things.

Q  That's true. | had asked you about the fact that you did not come

forward with any of these allegations until about a month after you were released
from the hospital?

A Correct.

Q  Okay. And while you were still in the hospital between the dates of May
13" and May 20" of 2008, you didn't speak to any doctors at the hospital about what
happened with Mr. Farmer: correct?

A Correct.

Q  Okay. And you did not speak with any of the other nurses about what

20
21
22
23
24

25

had —f{appened; correct?
A Correct.

Q Okay. And did you not ask for the police to come to your room and
speak to them; correct?

A Correct.

Q Okay. Now earlier when you were speaking with Mr. Merback, you said
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the reason you didn't talk to anybody from the hospital was because you didn't trust
the hospital anymore,; right?

A  Correct.

Q  And do you remember saying that earlier?

A  Yes.

Q  Okay. However, do you remember that you went back to that same
hospital on June 19", 20Q8 for an emergency room visit?

A  Yes.

Q Do you remember that?

A Yes.

Q Okay. And then you also went back to that same hospital that you said
you no longer trust on June 24" of 2008 and stayed for a couple of days; do you
remember that?

A Yes, | was taken by ambulance both times and had no say in where
they would take me.

Q  Okay.

A | asked to be taken to UMC and they would not take me. My -- both my
sons requested | be taken to UMC.

Q  Okay.

A And the ambulance drivers did not do it.

Q Okay. Now do you remember speaking to the detective about this case
back in '08; correct?

A Yes.

Q  Okay. And the detective asked you why you didn't tell anyone at the

hospital; do you remember that?
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d"t'ﬁaf right?

A Not specifically. We talked about a lot of things.

Q  Okay. Do you remember telling the detective that the reason you didn't
tell anyone was because you couldn’t speak?

A Which is true. At the time it was happening | could not speak.

Q  Right. But during your visit you were able to speak?

A Right, and | told my sons.

Q  Okay. After you told your sons, they did not report it to the hospital staff
as far as you know; correct?

A Correct.

Q  And they did not call the police; correct?

A As far as my knowledge, no.

Q Okay. After you told your sons about what had happened, you still
remained in that hospital for the duration of your stay; correct?

A Correct; | believe | did, yes.

Q Okay. What I'm asking, | guess, Ms. g is your sons allowed
you to remain in Centennial Hills Hospital after you told them what happened with

Mr. Farmer; correct?
A Correct.

Q Okay. Now after May 20" you were released from Centennial Hills; is

A | believe so, yes.

Q Okay. And you went back home at that time?
A Yes.

Q Okay. Once you got home you still didn't contact the police, correct,

nght away | should say? You didn't call the police right away when you got home?
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| May it's like all the sudden | was down the chute of a rollercoaster | started

A Correct.

Q  Allright. And you didn't call the hospital to inform them of what had
happened; correct?

A Correct. Part of the reason | didn't call the hospital is | had been in
Centennial previously for the flu and had several items stolen and making phone
calls to get resolution got me nowhere.

Q  Okay. And, Ms. S, I'm sorry, | didn't mean to interrupt. You
have to answer just from the questions | ask otherwise it gets confusing. And so
you did answer me and | appreciate it. Now once you did get home after May 20"
you were able to at least speak and communicate: correct?

A Yes.

Q  And you were able to make phone calls if you needed to; correct?

A Yes.

Q Okay. But at that time you still chose not to contact anyone about what
had happened?

A Atthattime my body started experiencing -- when I hit my head and got
the brain trauma, all the sudden | could do Suduko in like two minutes; finish a

puzzle which was totally abnormal for me. And then when the seizure started in

expenencmg high blood pressure. All my --

Q  Ms. t—— 'm going to interrupt you just for a second. I'm sorry,
Your Honor, but | think this is all non-responsive.

A No, I'm answering why I didn't call right away because my health
started deteriorating so fast that that was on the front bumer at the time. | started

having seizures like every other day. | started experiencing uncontrollable sensory
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overload and | had things happening I've never experienced before and my body
and health was just going down a sieve and that was my top priority at that point in
time.

Q  You weren't concemed that if Mr. Farmer had assaulted you that he
may continue assaulting somebody else at the hospital?

MR. MERBACK: | object as to argumentative and not relevant.

THE COURT: Yeah, | think thal's argumentative so I'll sustain that,
BY MR. MANINGO:

Q  Welllet me rephrase, Ms. Gllly. Once you got home from the
hospital, were you concerned that anyone else might get hurt at the hospital?

A Of course.

Q  Yes?

A Yes, of course.

Q  And yet you still didn't call and report anything about Mr. Farmer even

though you were concerned about that?

A Right.
Q  Okay.
A But --

Q  Youanswered the question. Thank you.

THE COURT: Well 'm going to allow her to explain her answer.
MR. MANINGO: Judge, | -

THE COURT: Are you trying to finish your answer?
THE WITNESS: Yes.

MR. MANINGO: Judge, I'm going to object because she answered the

question and now we're giving her free reign to make these narratives,
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THE COURT: Al right. The District Attorney can follow up if he wants to. Go
ahead.
BY MR. MANINGO:

Q It was a month later after release from the hospital around June 15",

you were still concerned about your health at that point; correct?

A Yes.

Q Itwas still a priority for you; correct?

A  Yes.

Q  Okay. Butat that time your son saw Mr. Farmer on the television;
right?

A Yes

Q  And it was seeing Mr. Farmer on the television that prompted you to
make the phone call to the police; correct?

A It was the story associated with him being on TV that prompted it; to
find out that 1 was not the only one.

Q Knowing that that was your nurse, that he was your nurse at the
hospital also?

A And the story went on to say that there were more victims than just one.

Q  Uh-hm.

A So, at that pointin time, yes, | called.

Q  Okay. And you were -- you had the physical capacity to make the
phone call to the police yourself; correct?

A Yes.

Q Okay. You didn't have to have somebody else call for you?
A No.
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wanted to? | mean, you were physically capable of making that phone call?

doses have you had?

A One.
_“QOﬁne And then you'li téke one midday and then another one in the
evening?
A Yes.
Q Okay. While you were in the hospital, do you remember how many

times your doctor saw you?

A No.

47

Q  Okay. And you could have made that phone call weeks earlier if you

A | was capable --

Q  Okay.

A -- physically.

Q  Okay.

A But medically not so much.

Q Earlier you said that you -- that because of your medical condition you
live with Morphine every day?

A Yes.

Q  Okay. Are you on morphine today?

A Yes.

Q  Okay. Whatkind of dosage did you take today?

A My normal dosage. |take 7.5 milligrams three times a day.

Q  Three times a day?

A Yes.

Q  Okay. And at this point, how many doses -- how many 7.5 milligram
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Q Okay. Do you remember how many times the nurses came through to
check on you?

A No.

Q  Theincidents that you described to Mr. Merback, the incident where
you said Mr. Farmer had pinched your nipples, did that happen -- what time of the
day did that happen; do you remember?

A | believe it was nighttime.

Q Okay. Are you sure about that or --
A No.

Q  Okay.

A Becauss it was dark in my room whether it was because the lights were
out or because it was nighttime. | do believe it was nighttime though because the
next moming when the day shift nurses came on is when my heart, | believe, went
into A-Fib.

Q Okay‘. Now do you remember how many days you were at the hospital
before you told your sons about Mr. Farmer?

A Well like | said earlier, it happened and | believe what he did to me was
at night. The next moming, my heart went into A-Fib. It took 24 hours for it to out of
A-Fib and the very first thing | said when | came to or came out of the A-Fib that was
the first thing | told my boys, the very first thing. |

Q Okay. So, how many days was that - how many days had you been in
the hospital at that point when you came out of A-Fib; do you remember?

A |had seizures on the second -- | mean, the 12"; | got admitted the 13"
and it's either the 14" or the 15". I'm not quite certain.

Q  Okay. Ms.— you currently have a pending lawsuit against
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Centennial Hills Hospital regarding these allegations against Mr. Farmer; comrect?

A Yes.

Q I'msomry?

A Yes.

Q  Okay. And that was filed in July of '09, July 23" of 2009?
A Okay. Somewhere in there.

And in the lawsuit what you're seeking is money; correct?

MR. MERBACK: Your Honor, | would object to this point beyond -- | mean,
it's one thing -- | think it's not relevant at this point. It's one thing to ask the question
about the lawsuit, but questions beyond that aren’t relevant.

THE COURT: Beyond the scope of direct.

MR. MANINGO: And, Judge, | think it goes directly towards motive and bias
especially if a witness has a financial motive regarding her testimony. | think it's
definitely - and which my co-counsel is explaining - is covered under Chavez
versus -- v. State -- that it does not need to be within the scope of the direct when
you're talking about the motive and bias of a witness.

THE COURT: Okay. So, the objection’s overruled. Proceed.

BY MR. MANINGO:

Q Ms. Sy, the question was are you aware that -- excuse me let me
rephrase that -- by filing a lawsuit what you're looking to accomplish is to receive
money damages form the hospital; correct?

From --
From Centennial Hills Hospital?

From this lawsuit here?

o » O »

Because of'what happened with Mr. Farmer you're suing the hospital?
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A  Right.

Q  Okay. And you're suing the hospital for money; right?

A Right.

Q  Okay.

A My attomey is.

Q  And you're aware that a conviction in this criminal case will help the
lawsuit?

MR. MERBACK: Objection, Judge. That's clearly beyond her -- lack of
foundation. It's beyond her scope of knowledge and it's not relevant.

THE COURT: Lacks foundation and assumes facts not in evidence. It's

sustained.

MR. MANINGO: Court’s indulgence.
BY MR. MANINGO:

Q  Ms. W we're just about finished. You had started to mention a

situation where Centennial Hills Hospital, you had property stolen from you while

you were there?
A Yeah.
Q  And did you ever file any kind of a complaint or anything with the

hospital? * #
A Yes.

Q  Okay. And you did not receive any satisfaction from them regarding

A No.

Q  And did you pursue it by calling the police or just by contacting the
hospital?
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A The hospital and their security department. | believe | did paperwork

with them.

Q Okay. And nothing ever came of it. You never found out anything or
received your property?

A No.

Q  And that happened - that all happened before any incidents with Mr.
Farmer?

A Yes.

MR. MANINGO: Okay. Thank you, Ms. (asmemp. Pass the witness.

THE COURT: Redirect.

MR. MERBACK: No questions, Judge.

THE COURT: All right. May the witness then be excused?

MR. MERBACK: Yes, Your Honor.

THE COURT: Thank you. You're excused.

MR. MERBACK: Your Honor, can | slip out and get her son; is that okay?

THE COURT: Yes.

THE WITNESS: Do | have a chance to say anything or no?

THE COURT: No, you have to just answer questions of counsel so -

THE WITNESS: Okay. o

THE COURT: -- you can speak to the Diétrict Attorney aor anybody that you

wish to about this, but you don't have to speak to anybody that you do not wish to.
MR. MANINGO: Judge, actually -- are we on the record still?
THE COURT: Yes.

MR. MANINGO: Okay. Thanks. We're asking the Court to advise the

witness that this is actually trial testimony at this point and that the witness is not
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allowed to discuss her testimony with anybody else or what went on here because
there are other potential witnesses, in particular her family members and her sons.
So --

THE COURT: Let me admonish her. All right.

MR. MANINGO: Yes, please.

THE COURT: Aliright. So, Ms.- because what we did today is in
order to preserve your testimony for trial and later your testimony will be played for
the jury. The reason your son was asked to step out into the hall and wait there was
because he will be a witness in the trial and so don't discuss your testimony here
today with your son. It's important that we maintain that exclusion of the witness
and so don't discuss your testimony with your son or other members of your family
who might be trial witnesses in this matter. All right.

THE WITNESS: Okay.

THE COURT: Thank you.

Anything further?

MR. MANINGO: Oh, no, Judge. Thank you.

THE COURT: Thank you. Courtis adjourned.

MR. MERBACK: Thank you, Your Honor.

[Proceedings concluded at 12:24 p.m.]

ATTEST: |do hereby certify that | have truly and correctly transcribed the
audio/video proceedings in the above-entitled case to the best of my ability.
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