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CLARK COUNTY, NEVADA WEDNESDAY, DECEMBER 17, 2014
PROCEEDINGS

(PROCEEDINGS BEGAN AT 9:38 AM.)

THE COURT: On page 6, Estate of Jane Doe versus Valley Health System,
LLC.

MR. KEACH: Good morning, Your Honor. Marty Keach and Rob Murdoch
on behalf of plaintiffs.

THE COURT: Good morning.

MR. MURDOCH: Good morning, Your Honor.

MR. PRANGLE: Mike Prangle for Centennial Hills.

MS. HALL: Good morning, Your Honor. Heather Hall on behalf of Steven
Farmer.

MS. BROOKHYSER: Good morning, Your Honor. Amanda Brookhyser
on behalf of American Nursing Services.

MR. SILVESTRI: And Jim Silvestri here on behalf of American Nursing
Services, Your Honor. Thank you.

THE COURT: Okay. Thank you, everyone.

(Colloquy between the Court and the clerk)
MR. KEACH: Oh. Eckley M. Keach.
THE COURT: That's how itis on the calendar. Yeah.
This is the continued time for a hearing on plaintiff's motion for partial

summary judgment as to liability. The sur-reply was filed and reviewed. Did counsel
wish to make additional argument based on that?

MR. KEACH: Who goes first, Your Honor?

WA. 0818
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THE COURT: The party that filed the sur-reply.

MR. PRANGLE: | guess, yes, Judge. Mike Prangle for Centennial Hills.
Basically the essential point that we tried to focus on in our sur-reply is the multitude
of questions of fact that exist; not the question of whether Steven Farmer committed
the act, but rather as a matter of law whether Centennial Hills or A.N.S. are liable
for Mr. Farmer’s conduct. And quite simply for four essential reasons there are
questions of fact on each and every element of plaintiff's burden of proof against
Centennial Hills.

First, we have denied that Steven Farmer was an agent or an
employee of Centennial Hills at the time in question. Plaintiff in their pleadings
basically conclude that Mr. Farmer was an employee of Centennial Hills. The facts
that they rely on for that conclusion are two. One, that Mr. Farmer was wearing
a badge that said Centennial Hills on it, and secondly that based on testimony in
deposition Mr. Farmer was assigned to the sixth floor where the assault occurred.
That's it.

Well, we have had additional depositions where there’s been testimony
about what the badge says, and the badge does not say employee of Centennial
Hills, it just says contract worker, which the deponent explained means someone
who is not one of us. So the question of whether or not Mr. Farmer was actually an
employee of Centennial Hills requires evidentiary proof of it. The evidence is that
Mr. Farmer filled out an application for A.N.S. He was paid by A.N.S. He was not
paid by Centennial Hills. So there are questions of fact as to whether Mr. Farmer
was even an employee of Centennial Hills.

If we move past that, and let’s assume for the sake of discussion that
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he was an employee of Centennial Hills, it is not then ipso facto that Centennial Hills
is responsible for his intentional conduct. The analysis that the Court or the jury
needs to go through is whether the criteria of NRS 41.745 are met. And the three
elements within NRS 41.745 relate to whether Mr. Farmer’s now conclusively proved
conduct was an independent venture, whether it was committed in the course of the
very task assigned to him, and whether it was foreseeable. And there are questions
of fact as to each of those three elements, and for that reason the motion needs
to be denied.

So on the first question, was this an independent venture, it really
comes down to the question of was Mr. Farmer doing what he was supposed to
do at the time that he committed this act? And there are questions of fact on that.

| mean, the only evidence that we have about the circumstances of the assault

comes from [Mrs. Peterser] and the testimony she gave in the criminal matter where

she said that he didn’t need to be in my room. You know, there’s a suggestion that

he was trying to clean her up because she had soiled herself. [Mrs. Petersen said,

| didn’t soil myself; he had no business being down there. There’s some talk about
him adjusting a catheter that was in her bladder but that she said she didn’t have.
And then the leads that were attached to her chest that Mr. Farmer was supposedly
adjusting she said didn’t need to be adjusted. So there are questions of fact as to
whether he had any business at all being in that room at that time. If he wasn’t or

if he wasn't supposed to be there, then this was truly an independent venture. The
point being is that these are questions of fact the jury needs to decide.

As to the second prong, is this the -- was it committed in the course

of the very task that he was assigned? Again, there’s not a shred of evidence that
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he was assigned to do these things for Mrs. Pelersed. So all that we have is that he
was assigned to the sixth floor. That's the only evidence we have on that point thus
far, certainly not enough for the Court to take this determination away from a jury as
to whether this was the very task that Mr. Farmer was assigned to do. And | will tell
you that | can guarantee you he was not assigned the task of sexually assaulting
Mrs. Petersen. He was not -- there’s no evidence to suggest that he was specifically
assigned to clean her up or to adjust her EKG leads, which are the purported
reasons that he said he was there. So again, there are questions of fact.

And on the issue of foreseeability, which | believe is where we kind
of bogged down last time, although | wasn’t here, and the standard -- I'll call it the
Wood standard that plaintiff articulated, was quite simply just the wrong standard.
They articulate in one of the footnotes that this is the risk allocation standard. But in
the Wood case, which | agree is the right case, it specifically disavows the standard
that plaintiff articulated in their briefs. And what Wood goes on to say -- and Wood
concludes that the person was not acting in the scope or it wasn't foreseeable --
is that it’s a very fact intensive discussion about was it foreseeable based on the
circumstances of this case, not general foreseeability, which is what plaintiff talks
about. You know, they suggest that the mere fact that this is insurable is ipso facto
proof that it was foreseeable. That's not what Wood tells us. That’s not what Prell
tells us. That’s not what any of the cases tell us. But rather, it's a very fact intensive
analysis on the facts of this case. And those are things that the juries do, it's not
what the Court does.

So on the question of whether Mr. Farmer was even an employee,

there’s a question of fact. Assuming that he was, whether this was an independent
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venture, there are questions of fact. Whether it was done in the course of the very
task assigned to him, questions of fact. Whether it was foreseeable under the
circumstances of this case, questions of fact. There is nothing in anything that
plaintiff has come forward to that suggests -- and bear in mind, the facts needs to
be interpreted in our favor for this hearing -- that the facts are so crystal clear when
accepted as true warrant summary judgment. This is not a summary judgment
issue. This is something that the jury needs to decide. So, respectfully, we would
ask that the motion be denied.

MR. KEACH: | think Mr. Silvestri wants to respond as well, Your Honor.

THE COURT: All right.

MR. SILVESTRI: Is that all right, Your Honor?

THE COURT: Surely.

MR. SILVESTRI: Thank you. I'll keep it brief. Mr. Prangle covered certainly
many of the high points, Your Honor. But on behalf of AN.S., and I'm going to try
and respond -- I'm hoping to respond primarily if not solely to those issues that were
raised in plaintiff’s reply brief that we didn’t see in the original motion for summary
judgment. And | think that's why the Court graciously granted us this opportunity
to file sur-replies.

Despite plaintiff's insistence to rely on NRS 41.130, which is sort of
what I'll call the generalized respondeat superior statute, we all | think agree now that
NRS 41.745 is the proper statute upon which one must rely in order to prove a case
of respondeat superior in cases where allegations are made against employees who
have committed intentional acts. And 41.130 specifically carves out the exception

of 41.745. So we know that 41.745 is the appropriate standard to look at.
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We also know that despite arguments that were made the last time
we were here that were not in the briefs, plaintiff has the burden to prove all three
elements of 41.745. There’s nothing in the statute that shifts the burden of proof
to another party. Plaintiffs generally have the burden of proof. And this is clearly
seen when we look at the Wood case and I'm going to talk about that for a second.
Plaintiff focused a lot at our last hearing on the Prell decision, and it’s true that

Wood talks about Prell and that Prell is the standard -- partially the standard upon

which NRS 41.745 relies. In fact, the court in Wood says that 41.745 partially
enacts by legislation the holding of Prell. What Prell didn’t discuss, and as Mr.
Prangle just pointed out, Prell does not discuss the issue of foreseeability, which

is the added item to 41.745 and it’s certainly the item that plaintiff cannot overcome.
At a minimum there’s an issue of fact. More than likely, though, the issue is in favor
at least of A.N.S. and probably Centennial Hills Hospital as well on this issue.

And the reason we know that plaintiff has the burden is that in Wood
the court goes through the first two elements of 41.745, the truly independent
venture element and whether the act was committed in the course of the very task
assigned to the employee, and does that pursuant to -- talks about Prell and talks
about those two elements that have to be -- plaintiff has to prove. And the court
then says but a plaintiff must also prove -- the plaintiff must also prove the element
of foreseeability. And so we know that that burden of 41.745 clearly rests with the
plaintiff. There’s nothing that shifts the burden to the defendant at all.

On this issue which was discussed at the last hearing of the first two
elements, plaintiff wants to say that Mr. Farmer acted for the employer. In other

words, that his act was not truly independent, and that the acts that he committed
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were within the very task assigned to him. But the only factual basis that they have
to make those statements is that Mr. Farmer told -- allegedly told Ms. Doe that
that's what he was there to do. He was there to adjust her electrical leads which
had become unattached. He was there to clean her up. He was there to adjust
the catheter. There’s nowhere in the record that any of those tasks were assigned
to Mr. Farmer. Even if you want to talk about in a general sense, because that’s
what they want to say, well, he’s a nurse or a nursing assistant and that's some of
the things that they do, but the statute talks about the very task assigned to the
employee.

And just as Mr. Prangle pointed out, what we do know through
Ms. Doe’s own words, and we provided those quotations, her testimony, sworn
testimony in our opposition, on the first occasion her electrical leads were not
unattached, so why would a nurse have a task to re-attach them. We know that
the leads did not need adjusting. We know that the leads were never attached
to her breast or nipples. No reason for Mr. Farmer to be performing such a task,
despite his own words that he would like to provide his own self-assignments,
which there’s no testimony that he was allowed to do anyway.

On the second incident we know from Ms. Doe’s own words, no need
to be cleaned up from a bowel movement that she allegedly had. She said that she
had not soiled herself. In fact, Mr. Farmer didn’t even change the bed pad, so we
know that that was not a task assigned to him.

And third, the third incident, Ms. Doe testified that her catheter did not
need adjusting and it certainly didn’t need adjusting in her vagina. That's not where

it was placed. And that's what she says, so no reason for Mr. Farmer to be digitally
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penetrating her in that area of her body.
The issue of foreseeability did get bogged down last time and it really
does stem from a quote that plaintiffs put in their reply brief, and the quote comes

from footnote 53 in the Wood decision. And the quotation made in the reply brief

is incomplete because the supreme court prefaced the quote used by plaintiff and
it also concluded the quote used by plaintiff. And in the preface to the quote and
in the conclusion to the quote the court specifically says this is not the standard of
foreseeability in the state of Nevada. In fact, they relegated it to a footnote to simply
point out that other states perhaps look at this issue of foreseeability differently.

And Mr. Prangle is correct, the quote that the supreme court makes
in footnote 53 talks about foreseeability as a risk shifting analysis, which at one time
was used in the state of Nevada, and that was in the Jimenez case. And within
months after the Jimenez decision came down from our Nevada Supreme Court, the
Nevada Legislature overruled Jimenez by enacting 41.745. And we have attached
the legislative history regarding the enactment of 41.745. And we also know that the
Jimenez decision was withdrawn. And that risk shifting analysis simply was a way for
courts to put forth what at least | believe at that time was the public policy argument
that it was if an act was not so unusual or startling so as to make it unfair to shift the
loss to just one of the many costs that an employer has to pay to conduct business.
That became the test of foreseeability that the Nevada Legislature specifically
rejected and that by stipulation the parties in Jimenez withdrew the Jimenez decision.
Jimenez is no longer the law. Foreseeability is under our traditional notions of
reasonable foreseeability as defined by NRS 41.745.

It's interesting, though, to point out because in footnote 53 the court
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cites to a case in California that uses this risk shifting analysis of foreseeability.
And even with that very liberal definition of foreseeability, California courts that
have addressed the same type of factual issues that we have here, namely the
Lisa M. case which we cited to in our opposition, have found that such abhorrent
acts committed by a nurse or a medical assistant are not foreseeable and certainly
do not rise to the level of the task assigned to them, certainly do not promote the
business of the employer, and therefore respondeat superior does not attach and
the employer is not responsible for those intentional acts.

Your Honor, we would ask that the plaintiff’s motion for partial summary
judgment be denied.

THE COURT: Mr. Keach.
MR. KEACH: Thank you, Your Honor.

They're asking you to deny our motion, Your Honor. | kind of got a
feeling you might be doing that, and if you do, deny it without prejudice, please, so
that as we address additional facts we can have an opportunity to come back in
here and argue that the additional facts we have are sufficient to establish summary
judgment. As to my argument, Your Honor --

THE COURT: Hasn't discovery closed?

MR. KEACH: No.

THE COURT: No? When does discovery close?

MR. MURDOCK: Actually, | don’t even think we have --
MR. PRANGLE: I'm not sure.

MR. SILVESTRI: | think part of it is to come back and get --
MR. MURDOCK: Right.

10
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MR. SILVESTRI: -- our scheduling because we had a stay.

MR. MURDOCK: Right.

THE COURT: Oh, that's right.

MR. SILVESTRI: That was one of the things that needed to be addressed
today.

MR. MURDOCK: Yeabh.

THE COURT: Okay.

MR. KEACH: So we've got plenty of time for discovery, Your Honor, so.

THE COURT: Okay.

MR. KEACH: But, Your Honor, last time we were here they were complaining
that we submitted these additional affidavits from two experts and they needed an
opportunity to respond to that because these expert affidavits came out of the blue.
And what those two experts’ affidavits said was that this was foreseeable conduct.
So we've got experts saying it was foreseeable. It then shifts the burden to them
to present an expert or some testimony, somebody that says it's not. And what
our expert said, Your Honor, in summary was this happens all the time, hospitals
know it and hospitals have to take reasonable precautions because it's foreseeable.
In essence that's what he said.

Well, Your Honor, | come in here today having read their lengthy and
well-researched briefs, and guess what's missing? Not one -- not one -- not one
affidavit or other admissible evidence under Rule 56 to rebut those two affidavits.
They can say, well, we didn't have enough time to get an expert. That’s when you
ask for Rule 56(f) relief, Your Honor, which they haven't asked for, and they can’t

get it now because they're getting ready to lose. They don’t even need an expert,

11
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however, Your Honor, to create an issue of fact. They’'ve got their own people.
Centennial could have put their CEO in an affidavit that says, you know what, we
didn’t know this stuff happens. We didn’t know that staff employees, that nursing
assistants could rape a patient, that's completely unknown to us -- because that's
what our experts say. Well, they didn’t rebut that, Your Honor. In fact, Your Honor,
they don't have any affidavits to rebut anything. And that’s the real problem for
them, Your Honor. They argue but they don’t argue Rule 56, which says specifically
how they have -- what they have to present in order to rebut our case.

And | briefly want to talk about foreseeability, Your Honor, just in
regards to those two expert affidavits, because here’s the long and short of it.
They argue that we’ve misstated the foreseeability standard, okay. Well, they argue
instead that the foreseeability standard is the same foreseeability in a negligence
standard. That’s what they argue. And there’s probably a lot of truth to that. And
the reason | say that, Your Honor, is because that's what the statute does say, okay.
It talks about a negligencé standard, in essence. It says: “For the purposes of
this subsection, conduct of an employee is reasonably foreseeable if a person of
ordinary intelligence and prudence could have reasonably anticipated the conduct
and the probability of injury.” Well, that's what negligence is. Reasonable man
standard. | get that. So when they talk about foreseeability as a reasonable man
standard, they’re right.

So what are we talking about? Well, we know -- we know in a
negligence case, Your Honor, that if a risk of harm is foreseeable -- in a negligence
case if a risk of harm is foreseeable the law imposes a duty to take reasonable

precautions to prevent that risk of harm. That’s black letter law. We know that.

12
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So let me give you an example. Is it foreseeable, would a reasonable
man believe that it is possible that a Metro officer could shoot an unarmed man?
s that foreseeable? Would a reasonable man think it's foreseeable that a Metro
officer could shoot an unarmed man? The answer is absolutely, unequivocally yes.

And that's as a matter of law, Your Honor, because under Lee v. Golden Nugget

that foreseeability is a legal standard, it's not factual. That’s law. And so the law
imposes upon Metro a duty to take reasonable precautions. That's what the law is.
That’s the negligence standard.

The law doesn’t say that Metro has to look at each of its three thousand
employees and say is this officer -- is it likely that this officer might shoot a particular
unarmed man. s it likely that this one? They don’t have to go through that with all
three thousand officers, Your Honor. The question is, is it foreseeable that a Metro
officer could shoot an unarmed man? And if it is, the law imposes a duty to take
reasonable risk (sic). And that's what Metro does. They train them. They train them
how not to do it. It doesn’t mean they prevent it, but it establishes the foreseeability.
And then you to the next -- you go to the next standard and the next standard and
the next standard, breach, proximate cause, damages. But as to the foreseeability,
that's not a difficult concept.

Well, it's no different here. s it reasonably foreseeable, would a
reasonable man think it's foreseeable that a staff nurse could sexually assault a
patient? No different than a Metro officer shooting an unarmed man. The answer
is yes. It's yes because, A) we've got two experts that say it that's gone unrebutted.
That’s a definite yes. B) a reasonable man would understand that. C) the fact that

it's an insurable risk, Your Honor, by definition someone has already foreseen this

13

WA. 0829




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

risk, sexual assaults on patients. And some people actually bought insurance to
prevent that. They not only knew about the risk, they bought insurance to prevent
the risk. The risk they bought insurance for, Your Honor, is not an unforeseeable
risk. It's not a risk -- it's not a risk that is a question of fact. It's a foreseeable risk.
That's what’s being insured, a foreseeable risk.

And that’'s why, Your Honor, in Lee v. Golden Nugget, the court made

it so clear that when we're just talking about foreseeability that is a question of law.
Now, it is fact intensive. You need to look at facts and those facts are things like we
have in our expert affidavits, but the court makes that legal determination. And just
like in any negligence case where a police officer was to shoot an unarmed man,
the question of is it foreseeable that a police officer might do it such that a duty
arose, that’s a given. That's a given. And it's a given in this case. And it’s really

a given because they didn't rebut it.

Now, we’ve asked for partial summary judgment. If you read our reply
brief and our conclusion, we've asked for partial summary judgment on a number
of separate and distinct issues. Each one of them, partial summary judgment on
a separate issue. Several of those points aren't in dispute. For instance, there are
no facts in dispute that Farmer was convicted of sexually assaulting plaintiff and
committing open and gross lewdness and indecent exposure. We're entitled to
summary judgment on that. That’s not at issue. Summary judgment on the issue
of liability as to Farmer -- as to Farmer must be granted and all affirmative defenses
related to liability must be dismissed because we’ve got liability as to Farmer, and
affirmative defenses related to liability, those must be dismissed.

Now, that's not just as to Farmer, Your Honor. Affirmative defenses

14
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as to liability goes to everyone. At least -- at least, Your Honor, any affirmative
defenses relating to these specific acts, as opposed to the affirmative defenses of
41.745. | will concede, Your Honor, that the affirmative defenses of 41.745 survive.
The defendants are entitled to argue those. Today we should be done with them,
but even if we aren’t and the Court determines that there are questions of fact,

then they need to -- and they're entitled to a fact finder on that, those are the only
affirmative defenses that remain for them. Any affirmative defenses as to liability
are gone as to Farmer and as to all defendants.

Plaintiff is entitled to summary judgment that Farmer was employed
by ANN.S. That’s not in dispute. They don’t come in here and deny that. We're
also entitled to summary judgment that Farmer was employed by Centennial, Your
Honor. Now, | just have to disagree with counsel on this point. You know, he says
there are questions of fact as to whether Farmer was their employee. Okay. Here’s
what we presented, Your Honor, by proper evidence under Rule 56, okay, that he
worked there, that they controlled his work duties, that they told him to go to the
E.R. that night, that they told him to leave the E.R. and go to the sixth floor, that
they gave him a badge that said he was Centennial contract staff. Those are the
facts we have, Your Honor, that he was working at Centennial Hills.

They didn’t -- Your Honor, when they want to say there’s a question of
fact that he was an employee, it’s just not right. It's just not right. They don't get to
say it, they have to present evidence to rebutit. Where is one -- one -- one affidavit
from any person at Centennial Hills that says Farmer was not our employee? That
creates a question of fact, Your Honor. It doesn’t exist. Counsel's argument doesn’t

count. And they don’t get to come back another day, Your Honor. You've been
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gracious enough to give them a sur-reply. Please, enough’'s enough. They need
to rebut it. They did not.

Rule 56(e) says: “When a motion for summary judgment is made
and supported as provided in this rule, an adverse party may not rest upon the
mere allegations or denials of the adverse party’s pleading, but the adverse party’s
response, by affidavits or as otherwise provided in this rule” -- and the otherwise
provided in this rule, Your Honor, are depositions, interrogatories, requests for
admissions and other admissible evidence; we know that -- “must set forth specific
facts showing that there is a genuine issue for trial.” What fact did they present?
What fact did they present that there is a question of fact as to his employee
status?

The real truth, Your Honor, okay, getting away -- and, you know, the
real truth, Your Honor, is the issue about his employee status with Centennial Hills,
it's not a question of fact, it's a question of law. And the question of law is this: Is a
contract staff a staff employee? When a hospital goes out and hires contract staff
employees to do their work, is that person an employee? That's a legal question,
it's not a factual question. They say it's a question of fact. What fact? It's a legal
issue. And the issue has been decided, Your Honor. We already know the answer.
The cases we're talking about tells us.

In Rockwell we had a situation where a management company hired
a security guard. The apartment complex was held liable for the security guard’s
miscon-- or would have been held liable. It went back to trial court for trial, but
the apartment complex was deemed to be the employer for the purposes of the

respondeat superior liability. And there's no difference here, Your Honor. And
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| made the analysis last time and went through it in terms if we hire a Manpower
employee to come work for us, it's no different. They’re hiring their employees
through an outside agency, ANN.S. That’s a legal question, does that make him
an employee?

And so, Your Honor, they of course have to have this issue because
as I'm going to explain in a moment, Your Honor, regardless of everything they’ve
said and regardless of what this Court might think, if he’s an employee we're going
to win. That's right. | know that what you're looking at probably says otherwise, but
I'm telling you we’re going to win and I'm going to explain why in a moment. So if
you look at it as what it really is, a question of law, because they haven’t raised any
factual issues, Your Honor, there’s really not a dispute that he was an employee
of Centennial. And so | think we're entitled to summary judgment on that as well,
Your Honor.

And then we go to are we entitled to summary judgment on the issue
of whether these -- whether Farmer’s conduct was in the course of the very task
assigned to Farmer and not truly an independent venture. And here’s why I'm
getting ready to explain to Your Honor why everything they said is wrong about
this point and what we say is right, and here’s why. One thing we know, all agree

Wood is the case. Everybody in this room admits Wood v. Safeway is the case

and that's the law. And we just heard it again from counsel. So please don’t have
someone stand up and tell me, well, | don’t care what Wood says, because Wood
is getting ready to explain why we are right and they’re wrong. Counsel made a big
production a moment ago as to why we can’t win because we have the burden of

proof. They're wrong. They are wrong. At least, Your Honor, at the very least --
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at the very least as to the first two elements they are dead wrong, and Wood tells
them they are dead wrong. They can scramble all they want because I'm getting
ready to tell them where it is.

The issue is this, Your Honor, okay. NRS 41.130 says an employer
must pay for all damages imposed against the employee. That’sit. It’s that simple,
okay. The employer must pay for the damages awarded against the employee.

The only issue is, was he in course and scope? They can challenge that. Or truly
independent venture. But those, Your Honor, those are an exception. The law is
they're liable for the damages. The exception is unless they can prove. Now, that's
the part -- that’s the part they don't like. They want to shift that to me, that I've got to
prove these three things exist and that | have to prove all three, because everybody
knows this, the statute is clear, it's conjunctive, whoever has the burden, us or them,
has to prove all three. So if we have the burden, we have to prove independent
venture, course of task assigned, forseeability. If they have the burden, they have
to prove it was truly an independent venture, he was not acting in the task assigned
and it was not foreseeable.

And of course when you read the statute it does say that. | mean,
before | get to Wood, it does say an employer is not liable for harm or injury caused
by the intentional conduct of an employee if the conduct of the employee was a truly
independent venture, was not committed in the course of the very task, was not
reasonably foreseeable. Okay. Just when you read the statute it’s pretty clear
that’s defendant’s burden because why am | ever going to want to prove something
was not reasonably foreseeable? When on earth would | want to prove that? Or

when on earth would | want to prove that it's not in the course of the task assigned?
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| wouldn’t. They would, if they want to get the benefit of their affirmative defenses.

Your Honor, they submitted the -- | want to kind of leave that because
I've got the home run. | want to leave that to the end to build a little climax here.
They submitted all the legislative history, which of course, Your Honor, is not proper
before this Court unless there is an ambiguity in the statute, because if the statute
is clear on its face, they don’t get to go to legislative history. But even when they
did, they didn’t find anything in the legislative history where a legislator said that
the burden was the plaintiff's. Now, there are people testifying on behalf of the bill,
both sides. One in particular is Brooke Nielsen from the A.G.’s Office, who is trying
to get as strong as she can get so that the State doesn’t have liability, and she says
the burden is on the plaintiff and that doesn’t change. But no legislator says that,
Your Honor. Nothing in the statute says that, Your Honor. It's not written that way.
And Wood tells us they didn’t go that way.

Their whole case in opposition to our summary judgment motion,
Your Honor, falls apart if we're right that 41.130 is the rule, is the law, and that’s
what’s going to happen unless they prove the exceptions exist. Now, you have two
different parties here, so the Court could rule differently as to A.N.S. and Centennial
Hills. A.N.S. is the employer, so we know 41.130 applies to them. That’s not a
question. Centennial Hills argues that they are not the employer. They don't
provide any facts. And the legal issue, which really is is a contract staff employee
an employee, is a question of law. But you could find -- | wouldn’t agree with it, but
you could find that Centennial Hills was -- there’s a question of fact as to whether
they’re an employer, but you can’t find that as to A.N.S.

So here’s what you've got. You can decide this motion one of two
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ways. You can decide that plaintiff has the burden to prove the three elements of
NRS 41.745 because they argue it and because Brooke Nielsen said it. Or you can
decide based upon the unambiguous case law that clearly requires defendants to
prove all three elements in order to escape the mandates of 41.130. If Wood says
the defendants have the burden to prove the first two elements of 41.745 or they're
liable, would that be a sufficient basis for us to get summary judgment, Your Honor?

Well, that’s exactly what Wood says in 121 Nev. at page 739, Your
Honor. In discussing who needed to prove the statutory elements of 41.745 -- this is
what Wood says talking about the statutory elements in 41.745 -- the court said Doe
-- that was the rape victim -- “Doe argues that Action Cleaning failed to produce any
evidence to meet the first two statutory elements, that the sexual assault was a truly
independent venture and was not committed in the course of a task assigned to
Ronquillo-Nino. Our view of the record, however, reveals that Doe is wrong. Action
Cleaning produced an affidavit. Therefore, we conclude that Doe’s argument must
fail and Action Cleaning has met the first two requirements under 41.745.” Okay,
look what the court said. Doe argues that Action Cleaning failed to produce any
evidence to meet the first two statutory elements, and Doe’s argument must fail
because they’'ve met that burden, the first two requirements.

The court in Safeway, the case that everybody knows is the law, said
it's Action Cleaning’s burden, okay. The reason they couldn’t go with the plaintiff
on those first two elements is because Action Cleaning met its burden as to those

two elements. That's what Wood v. Safeway says. So whose burden is it? Action

Cleaning is in the same position as A.N.S. They've got the burden. There’s no

doubt about that. That means they have to prove it was truly -- they have to prove,
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not us -- not us. That's the problem here, Your Honor. They have to prove it by
affidavit.

We, Your Honor, presented proper evidence. We presented the
nurse, Karen Goodheart, that said this is what a CNS is supposed to do -- CNA
is supposed to do. They're supposed to change the bed pans, they're supposed
to clean up the feces, they're supposed to do all these things. That’'s what CNAs --
We produced the voluntary statement of Christine Murray that says changing leads
is something that CNAs do. We produced that. They didn’t rebut that. They didn't.
What affidavit do they have to rebut it? They don’t. 56(f) requires that. What
answer to interrogatory do they have to rebut it, or request for admissions, or any
admissible evidence do they have to rebut that? They don’t. 56(f) says you can't
rely on arguments and pleadings. We need an affidavit. They don’t rebut those
things.

What they try to twist it, Your Honor, is that he wasn’t supposed --
nobody said he was supposed to be in the room doing this to her at this point in
time because she says, well, | didn't know my leads needed changing, | didn’t know
my catheter needed adjusting and | didn’t know | had any feces. That’s not the
question, Your Honor. It never was the question. The question was never what she
thought. There's nothing in the statute or in the case law that says we look to what
the victim thought, okay. When the Metro officer shoots the unarmed man, we're
not looking at whether the victim thought it was okay to do it or not. The victim is
going to say | didn’t do anything wrong. It's not what the victim thought, it's what
was his job.

Quit playing games. What was the man'’s job? The man’s job was
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what these two nurses said his job was, to go in there and take care of the patient.
As to AN.S., they don’t even get that. They don’t even get that, Your Honor. A.N.S.
-- Do you know what task A.N.S. assigned to Farmer? They don't -- A.N.S. doesn't
tell Farmer change leads, clean bed pans, go to sixth floor. A.N.S. tells Farmer one
-- they assign Farmer one task; one. Go work at Centennial Hills. That's the task
they assigned. They can'’t get around that, Your Honor. They don’t -- You know,
that's why | say again, Centennial Hills and A.N.S. are in two different seats here.
Centennial Hills is the one that tells him change bed pans, change leads, do these
things. A.N.S., they assign him to Centennial Hills. That's the task they assign him
to. They can’t get anything else.

When the court in Safeway said that the only way Action Cleaning --
the only way that Action Cleaning was able to defeat Doe was by meeting its burden
by producing an affidavit, that's what they have to do. They have the burden, not
me. Even if, Your Honor, even if, which | don't agree, but even if the burden of
foreseeability is mine, they never get there because he was in the course of -- he
was doing the task he was assigned to do. Because if he’s doing that, they haven't
met their burden. So even if | can't prove foreseeability, they're dead in the water
because they have to meet all three elements. They have to meet all three. They
do not meet. And so when they don’t meet those three elements, even the first two
elements, Your Honor, as they did in Action Cleaning, even if | have the burden
on foreseeability, they didn’t meet their burden on those first two elements and
therefore they have to lose. They have to lose.

Your Honor, it may not be what they've been arguing. And | will say

one thing, Centennial Hills wrote a heck of a brief that says stuff that’s not right, but
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it sure as heck looks good. | mean, | read that brief and I'm thinking, dang, | need
to go back to law school because they're telling me all kinds of things that I'm
reading the law differently. The truth is, they just make statements; they don’t
back it up. Like when we go back to foreseeability, Your Honor, like the prior
incidents, okay. Now, let me tell you what you don’t have again on foreseeability.
What we presented was that Farmer had a problem at Rawson-Neal, that they
knew about it. They put him on do not return. They say he was ultimately cleared.
That's not exactly right. Nobody says he didn’t kiss the woman. Nobody says he
didn’t engage in inappropriate conduct. There’s no affidavit that says that. What
they say is they conducted an investigation and they took the do not return off.
And that was Rawson-Neal's investigation, it wasn’t the State’s.

THE COURT: We don't need to go back and argue the whole motion.

MR. KEACH: We don't, Your Honor. We don’t. But | do want to make one
point that they argued that’s just wrong. As to Centennial Hills, Your Honor, they
don’t even argue -- they don’t even argue the foreseeability to the specific instance
that they have with Ms. Murray. They don’t. What they say is, it's admissible
hearsay. Look at their brief. Their term is Ms. Murray’s testimony is admissible
hearsay.

Okay, it's admissible hearsay. What does she say? She says that --
she says she heard an elderly female patient screaming, | don’t want you by me, get
out of here. That’s not hearsay. That's not being offered to prove anything. It's just
being offered to show what she heard. The door to the room was closed. Murray
said that's not normal. The lights in the room were off. She said that's not normal.

Farmer was in there with the woman when she was screaming get out. That’s not
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normal. And she also says, Your Honor, Farmer was always volunteering to put
leads on female patients that required him to touch their breasts and that was a little
odd. Now, this isn’t hearsay, this is her direct testimony. They don’t rebut that.

You know, it just baffles me that Rule 56 says they have to rebut it by
affidavit or other admissible evidence. They argue in one paragraph on page 18 of
their brief, one paragraph that it was admissible hearsay and therefore somehow we
lose that argument and that’s it. That’s it. That's the only thing they submit to this
Court to rebut Christine Murray, that it was admissible hearsay; page 18 of their
brief, Your Honor.

A.N.S. and Centennial put all their eggs in the wrong basket. Their
case hinges on us having to prove -- having the burden to prove the three elements
of 41.745. It's their burden to create the issues, not us. All three elements have to
be shown, not one. They've failed to submit admissible evidence to create an issue
of material fact on these elements. Summary judgment must be granted against
them, Your Honor.

THE COURT: The Court finds that defendant Farmer is a convicted felon on
criminal acts that form the underlying basis of this lawsuit. The Court further finds
that defendant Farmer at the time of those criminal acts was the employee of the
three defendants, American Nursing Services, Inc., Universal Health‘ Services, Inc.,
and Valley Health System, LLC. The Court finds that there is no genuine issue of
material fact as to liability of the defendant, Steven Dale Farmer.

The Court grants the plaintiff's motion in part as to defendant Steven

Dale Farmer’s liability pursuant to NRCP 56, Wood v. Safeway, 121 Nev. 724 from

2005, NRS 41.130 and NRS 41.133. The judgment of conviction on the felony
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crimes is conclusive evidence to impose civil liability for the injuries to the plaintiff.
However, the issue of damages as to Farmer remain an issue for the time of trial.

The Court further finds that the plaintiff must prove general
foreseeability for a claim of negligence and that to rebut liability and to defend
against it the defendants must prove the various sections and provisions of NRS
41.745. The Court neglected to say that with the granting in part of the motion as
to defendant Farmer's liability, the affirmative defenses that relate to the specific
criminal acts committed by him are dismissed as to all of the defendants.

The Court is going to deny the balance of the motion without
prejudice at this time as to the liability of defendants American Nursing Services,
Inc., Universal Health Services, Inc., and Valley Health System, LLC, as there is
a genuine issue of material fact as to liability, the principal one being whether it
was reasonably foreseeable slash foreseeability. The Court notes that credibility
and weight of expert opinions are for the jury to determine at the time of trial. The

denial of the balance is pursuant to NRCP 56, Wood v. Safeway, 121 Nev. 724

from 2005, Prell Hotel Corporation v. Antonacci, 86 Nev. 390 from 1970, and

NRS 47.745.
The Court will ask that plaintiff's counsel prepare the order and pass
it by the counsel for the four defendants for review prior to submission to the Court.
MR. KEACH: Thank you, Your Honor.
MR. SILVESTRI: Your Honor, can we ask for a point of clarification on the
fifth -- what | marked down as the fifth point? You said, if I'm quoting correctly,
“plaintiff must prove general foreseeability.” That was a term that was used by

plaintiffs in their brief and in argument. |s that the type of foreseeability that the
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Court is saying must be proven?

THE COURT: Right.

MR. SILVESTRI: Okay.

MR. KEACH: Thank you, Your Honor.

THE COURT: You're welcome. Hopefully that will narrow some of the
issues that you'll have to address at the time of trial and as discovery is on-going.
And the case will be transferring to Judge Scotti. If there’s further motions, those
will be brought before him.

MR. KEACH: Well, | know | speak on behalf of Mr. Murdock and I'm sure
| speak on behalf of defense counsel, we're really sorry to see you leave the bench.
We wish you the best, and this will be our last time.

THE COURT: Thank you. Happy Holidays to all of you.

MR. PRANGLE: Thanks, Judge.

MS. BROOKHYSER: Thank you, Your Honor.

MR. SILVESTRI: Judge, do you want to leave to Judge Scotti about --
| thought we were supposed to discuss scheduling.

THE COURT: Oh, you know what, thank you for reminding me. On the
very top of page 7 there is hiding a status check, trial setting that we do need to
address. When do you folks feel the case will be trial ready, based on what you
have left to do?

MR. SILVESTRI: There’s quite a bit left to do because of the stay that was
in place while we tended Mr. Farmer’s criminal trial. So, nine to twelve months?

MR. MURDOCK: | think we probably have about six more months of

discovery. That’s probably about right.
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MR. SILVESTRI: | think that's right and there might be -- there will be more
motion practice following that.

MR. MURDOCK: When is the -- Bemis isn’t here. When is the five year
rule?

MR. PRANGLE: Oh, | don’t know.

MS. BROOKHYSER: | don’t recall, but it was -- (indiscernible).

MR. SILVESTRI: We rely on John for that.

MR. MURDOCK: We rely on John for the five year rule.

MR. PRANGLE: We'll let you know when our motion is filed.

THE COURT: You know what, I've got it on my desk --

MR. MURDOCK: Yeah, that's the only -- that’s the only issue.

THE COURT: --in chambers. I'm going to step down and grab that. Hold
on a minute.

(Pause in the proceedings)

THE COURT: Okay. The order lifting stay that was electronically filed on
July 7th of 2014 indicates that the new five year deadline is February 3rd, 2016.

MR. MURDOCK: Okay. Thank you, Your Honor.

THE COURT: So I'm looking at trial stacks in 2015. The way my department
has been set up is as a split calendar with civil/criminal alterating five weeks.
Judge Scotti is going to be a hundred percent civil, and so his trial stacks are
probably doing to start at the same time but they're all going to be civil. So there
is a stack that goes from the middle of May to the middle of June, which might be
too soon.

MR. MURDOCK: | think that’s too soon, Your Honor.
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THE COURT: And there is one that goes from the end of July through
August and then one that goes from the beginning of October into November.

So | think the August one would be a good place to put you if you're going to
have six months of discovery and then some motion work.

MR. SILVESTRI: How about the October one?

MR. MURDOCK: How about the October?

THE COURT: And then if there is some kind of a problem with a witness or
whatever, you can bump to October and you still will be within your five year rule.

MR. MURDOCK: That sounds reasonable to me.

MR. PRANGLE: | guess | would request the October setting now.

THE COURT: If you get the October setting and you can’t meet it for some
reason and you need to continue it if you have a witness become hospitalized or
something, then you’d have to go into the January stack and you'd be like right
bumping up toit, so --

MR. PRANGLE: I'm fairly confident that if it's certainly due to any issue with
me, I'd be willing to do a waiver of the five year rule, if it's because of me.

THE COURT: And then Judge Scotti may have -- he may have a civil stack
that starts right after Labor Day, but | don’t know if he’s going to do that or not. So
I would either like to put you in the August stack or set you another status check
before Judge Scotti.

MR. SILVESTRI: When does he take the bench?

THE COURT: January 5th.

MR. SILVESTRI: Oh. So maybe that would be the best thing to do. Does

that sound reasonable?

28

WA. 0844




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

THE COURT: Give him a couple of weeks to --

MR. SILVESTRI: Yeah.

THE COURT: -- figure out how he’s going to set up his stacks.

MR. KEACH: That sounds fine with us, Your Honor.

THE COURT: Maybe put you in the beginning -- the middle of January.

MR. MURDOCK: That’s fine. It doesn’t matter.

THE COURT: Okay, let me look at the calendar. How about January 26th
at 9:307

MR. MURDOCK: I'm sorry, what was that, Your Honor?

THE COURT: January 26th, 2015 at 9:30 a.m.

MS. HALL: Do you want us, Your Honor, at that time to just address any
remaining discovery issues, address those with Judge Scotti at that time?

THE COURT: Any remaining discovery issues should be addressed with
Commissioner Bulla.

MS. HALL: Right. But as far as like the scheduling or the length --

THE COURT: Just the time line, the length of the trial and where you believe
you'll be trial ready, those you can bring to Judge Scotti’s attention on that status
check.

MR. MURDOCK: Yeah, once we get the trial order, then we're going to have
to go back down to the commissioner to actually set a scheduling order and all the
dates.

THE COURT: Okay. Thank you, everyone.

MR. PRANGLE: Thanks, Judge.

MR. KEACH: Thank you, Your Honor.
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MS. HALL: Thank you very much, Your Honor.
MS. BROOKHYSER: Thank you.
(PROCEEDINGS CONCLUDED AT 10:44:10 A.M.)

* k k ok k%

ATTEST: |do hereby certify that | have truly and correctly transcribed the

audio/video proceedings in the above-entitled case to the best of my ability.

Liz Garcld, Transcriber
LGM Transcription Service
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2 CLERK OF THE COURT
4 DISTRICT COURT
4 CLARK COUNTY, NEVADA
8
611 ESTATE OF JANE DOE, by and through its Case No.:  09-A-395780-C
. Special Administrator, Misty Petersen, Dept. No.: I
" Plaintiff, Date: December 17, 2014
Vs, ORDER ON PLAINTIFF’S MOTION
$ FOR SUMMARY JUDGMENT RE:

VALLEY HEALTH SYSTEM, LLC, aNevada | LIABILITY
1011 limited lability company, &/b/a CENTENNIAL
HILLS HOSPITAL MEDICAL CETER;

H UNIVERSAL HEALTH SERVICES, INC., a
Delaware corporation; AMERICAN NURSING
1211 SERVICE, INC,, a Louisiana corporation;
STEVEN DALE FARMER, an individual;

1311 DOES 1 through X, inclusive; and ROE
CORPORATIONS 1 through X, inclusive,

14
Defendants.
15
i6
17 This matter came hefore the Court on December 17, 2014 on Plaintift’s Motion for

181 | Summary Judgment Re: Liability.

19 Appearing on behalf of Plaintiff, Estate of Jane Doe, by and through its Special

211 Administrator, Misty Petersen, were its atforneys Robert E. Murdock, Esq. and Eckley M.

21}] Keach, Esq.

2 Appearing on hehalf of Defendants, Valley Healih System LLC d/b/a Centennial Hills

231} Hospital Medical Center and Universal Health Services, Ine. (hereinafier, “Centennial/UHS”),

2411 was their attorney Michael E. Prangle, Esq.

25 Appearing on behalf of Defendant American Nursing Services, Inc. (hereinafter,

2611 “ANS™), was its attorney James P.C. Silvestri, Esq.

27 Appearing on behalf of Defendant Steven Dale Farmer (hereinafter, “Farmer”) was his

ag}] attorney Heather 8. Hall, Esq.

Richard F. Scotti
District Jdge

Departinent Two
Las Vegas, NV 83155
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District Judge

Department Two
Las Vegas, NV 89155

Having read and reviewed all of the pleadings and papers on file herein regarding
relevant issues, haviag read the transcript of the proceedings in this matter, and good cause
appearing therefor, the Court adopts and makes the following Findings of Fact and

Conclusions of Law:

FINDINGS OF FACT
1. In May of 2008, Jane Doc was a patient at Centennial Hills Hospital Medical
Center.
2. In May of 2008, Centennial/UHS had a contractual agreement whereby ANS

would provide certain hospital staff, which included Certified Nursing Assistants (hereinafter,

“CNA”‘}.

3. In May of 2008, Farmer was an agency CNA working at Centennial/UHS
through ANS.

4. On May 14, 2008, ANS sent Farmer to Centennial/UHS to work there as a
CNA.

5. On May 14, 2008 Farmer originally was told to work in the Emergency Room
by Centennial/UHS.

6. In May of 2008, Farmer wore an employee badge that had his name, ANS,

Centennial/UHS, and contract staff written on it.

7. Al around 21:30 hours on May 14, 2008, while Farmer was working at
Centennial Hills Hospital Medical Center, Farmer was moved from the Emergency Room to
the Sixth Floor by Centennial/UHS to work.

3. On May 14, 2008, Jane Doe was on the Sixth Floot in Room 614 at
Centenal/UHS.

9. On May 14, 2008, in the course and scope of his employment with ANS and
Centennial/UHS as 2 ONA, and in the course and scope of working at Centennial/UHS, it was
expected that Farmer would enter patients’ rooms on the Sixth Floor of Centennial/UHS as

part of his tasks.
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10, In addition, Farmer was expected to give bed baths, cleanup stool, cleanup

urine, and check monitor leads.

11 On May 14, 2008, Farmer entered Jane Doe’s room, Room 614 at
Centennial/UHS.
12. On May 14, 2008, having contact with a patient in the patient’s room on the

Sixth Floor of Centennial/UHS was in the course and scope of Farmer’s employment with
ANS and Centennial/UHS as a ONA.

13 Farmer had contact with Jane Doe in her room on the Sixth Floor of
Centennial/UHS.

14, On May 14, 2008, Jane Doe awoke to find Steven Fatmer pinching and

rubbing her nipples telling her that he was fixing her EKG leads.

13, Farmer lified up Jane Doc’s hospital gown.
16. Farmer sexually assaulted her by digitally penetrating her anus.
17. Farmer digitally penetrated Jane Doe’s anus, vagina, and pinched and rubbed

her nipples against the will of Jane Doe.

18. Farmer was convicted in the Fighth Judicial District Court, Clark County,
Nevada, in Case Number 08C245739, in Count 10 of Sexual Assault (Felony - Category A)in
violation of NRS 200.364 & 200.366 for the digital penetration, by inserting his finger(s} into
the anal opening of Jane Doe, against her will or under conditions in which Farmer knew, or
should have known, that Jane Doe was mentally or physically incapable of resisting or

understanding the nature of Farmer’s conduct.

18, Farmer was convicted in the Eighth Judicial District Court, Clark County,
Nevada, in Case Number 08C245739, in Count 12 of Sexual Assault (Felony ~ Category AYin

violation of NRS 200.364 & 200.366 for the digital penetration, by inserting his finger(s) into
the genital opening of Jane Doe, against her will or under conditions in which Farmer knew,
or should have known, that Jane Doe was mentaily or physically incapable of resisting or

understanding the nature of Farmer's conduct.
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i 20. Farmer was convicted in the Eighth Judicial District Court, Clark County,

2} Nevada, in Case Number 08C245739, in Count 11 of Open or Gross Lewdness (Gross

31| Misdemeanor) in violation of NRS 201.210 for touching and/or rubbing the genital opening of
41} Jane Doe with his hand(s) and/or finger(s).

~

21, Farmer was convicted in the Fighth Judicial District Court, Clark County,

h

6}1 Nevada, in Case Number 08C245739, in Count 13 of Open or Gross Lewdness (Gross

Y

Misdemeanor) in violation of NRS 201,210 for touching and/or rubbing and/or pinching the
8}1 breast(s) and/or nipple(s) of Jane Doe with his hand(s) and/or finger(s},

9 22, Farmer was convicted in the Eighth Judicial District Court, Clark County,

101} Nevada, in Case Number 08C245739, in Count 14 of Open or Gross Lewdness (Gross

11} | Misdemeanor) in violation of NRS 201.210 for touching and/or rubbing and/or pinching the
12} breast(s) and/or nipple(s) of Jane Doe with his hand(s) and/or finger(s).

13 23. Farmer was convicted in the Bighth Judicial District Court, Clark County,

11| Nevada, in Case Number 08C245739, in Count 15 of Indecent Exposure (Gross

1511 Misdemeanor) in violation of NRS 201.220 for deliberately lifting the hospital gown of Jane

161 Doe to ook at her genital opening and/or anal opening and/or breasi(s).

17 CONCLUSIONS OF LAW
18 1. NRS 41.133 states: “If an offender has been convicted of the crime which

104 ] resulted in the injury to the victim, the judgment of conviction is conclusive evidence of all
201 facts necessary to impose civil liability for the injury.”

21 2. The Nevada Supreme Court has explained: “We conclade that the language
1211 of NRS 41.133 establishes a conclusive presumption of Hability when an offender has been
231 convicted of the crime that resulted in the injury to the victim,” Cromer v. Wilson, 225 P.3d
2411 788, 790 (Nev. 2010). “NRS 41.133 mandates that conviction of a crime resulting in injury to
251} the victim is conclusive evidence of civil liability for the injury.” Langon v. Matamoras,

4611 121 Nev. 142, 143, 111 P.3d 1077, 1077 (2005) (emphasis added).

27 3 Farmer was convicted of the crime which resulted in injuries to the vietim,

28
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4. As to all Defendants, the judgment of conviction is conclusive evidence of the
fact of the anal sexual assault of Jane Doe.

5. As to all Defendants, the judgment of conviction is conclusive evidence of the
fact of the vaginal sexual assault of Jane Doe.

6. As to all Defendants, the judgment of conviction is conclusive evidence of the
fact of the unlawful touching and/or rubbing the genital opening of Jane Doe with his hand(s)
and/or finger(s).

7. As to all Defendants, the judgment of conviction is conclusive evidence of the
fact of the unlawful touching and/or rubbing and/or pinching the breast(s) and/or nipple(s) of
Jane Doe with his hand(s) and/or finger(s). '

8. As to all Defendants, the judgment of conviction is conclusive evidence of the
facts regarding his deliberately lifting of the hospital gown of Jane Doe to look at her genital
opening and/or anal opening and/or breast(s).

9. As to Farmer, the judgment of conviction results in summary judgment as to
lability and dismissal of any affirmative defenses related to liability. Though comparative
fault was alleged by Farmer, at this date, no facts have been presented as to same. However,
Plaintiff’s Motion solely dealt with the issuc of liability. Plaintiff will have to file a separate
motion on the issue of comparative fault should she believe that summary judgment would be
proper on that issue.

10. All affirmative defenses that relate to the criminal acts committed by Farmer
are dismissed as to all of the defendants.

11. The Court finds that Farmer is a convicted felon on criminal acts that form the
underlying basis for this lawsuit.

12, The Court finds that there is no genuine issue of material fact as to liability of
Farmmer.

13. The Court GRANTS the plaintiff's Motion as to Farmer's liability pursuant to
NRCP 56; Wood v. Safeway, 121 Nev. 724 (2005); NRS 41.130; and NRS 41.133.

[&4]
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14. Jadgment and conviction on the felony crimes is conclusive evidence to
impose civil Hability for the injuries to the plaintiff, however, the issue of damages as to
Farmer remains an issue for the time of trial.

15 Plainiiff also moved for summary judgment against ANS and Centennial/UHS
based upont NRS 41,130, the respondeat superior statute.

16. The first issue is who were Farmer’s employers. The Court finds that Farmer,
at the time the criminal acts were committed, was the employee of American Nursing
Services, Inc., Universal Health Services, Inc., and Valley Health System, LLC,

i7. With regard to negligence, the Court further finds that the plaintift must prove
general foreseeability.

18. To refute respondeat superior liability per NRS 41.13¢, the defendants must
prove the various sections and provisions of NRS 41.745 in order to rebut a claim made under
NRS 41.130

19. NRS 41,130 states:

Fxcept as otherwise provided in NRS 41.7435, whenever any
person shall suffer personal injury by wrongful act, neglect or
default of another, the person causing the injury is Hable to the
person injured for damages; and where the person causing the
mjury is employed by another person or corporation respon-
sible for the conduct of the person causing the injury, that other
person or corporation so responsible is Hable to the person

injured for damages.
20, NRS 41.745 states:

1. An employer is not liable for harm or injury cansed
by the intentional conduct of an employee if the
conduct of the employee:

(a)  Was a traly independent venture of the employee;

(b)  Was not committed in the course of the very task
assigned to the employee; and

{¢}  Was not reasonably foreseeable under the facts and
circumstances of the case considering the nature
and scope of his or her employment.

6
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For the purposes of this subsection, conduct of an employee is reasonsbly
foreseeable if a person of ordinary intelligence and prodence could have reasonably
anticipated the conduct and the probability of injury.,

21, At this time, the Court finds there is 2 genuine issue of material fact with
regard to liability, the principal one being whether the misconduet of Farmer was reasonably
foreseeable.

22. Hence, the Court denies Plamtiff™s Motion for Partial Sunumary Judgment
without prejudice, pursuant to NRCP 56, Wood v. Safeway, 121 Nev, 724 (2003); Prell Hotel
Corporation v. Antonacel, 86 Nev. 390 (1970); and NRS 41.745.

Accordingly,

IT IS HEREBY ORDERED that, as explained above, Plaintiffs’ Motion for
Summary Jadgment Re: Liability is GRANTED IN PART as to Farmer's Hability pursuant to
WRCP 56; Waad v. Safeway, 121 Nev. 724 (20035); NRS 41.130; and NRS 41.133.

IT IS FURTHER ORDERED that, as explained above, Plaintiffy’ Motion for
Summeary Judgment Re: Liability is DENIED in part WITHOUT PREJUDICE a3 to the
Hability of ANS and Centennial/UHS as there is a genuine issue of material fact as to liability
pursuant o NRCP 56, Wood v. Safeway, 121 Nev, 724 (2008}, Prell Hutel Corporation .
Antonacci, 86 Nev, 390 (1970); and NRS 41.745.

IT IS 50 ORDERED.

DATED thiss 4 '“Ada\z of February, 2015,

: - SCOT
DISTRICT COURT JUDGE

WA. 0853
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CERTIFICATE OF SERVICE

I hereby certify that on or about the date filed, a copy of this Order was electronically

served, mailed or placed in the attorney’s folder on the first floor of the Regional lustice

Center as follows:

Robert E. Murdock, Esqg.

MURDOCK & ASSOCIATES, CHTD,
Atrarneys for Plaintiff

Ekley M. Keach, Esq.
ECKLEY M, KEACH, CHTD
Atrorneys for Planiiff

James P.C. Silvesini, Bsq.

PYATT SILVESTRI

Artorneys for Defeadant American Nursing
Services, ine,

Robert C., McBride, Esq.

Heather S. Hall, Esg.

CARROLL, KELLY, TROTTER,
FRANZEN, McKENNA & PEABODY
Attorneys for Defendant Steven Farmer

John H, Bemis, Isqg.

Michael E. Prangle, Esq,

HALL, PRANGLE, SCHOOVELD, LLC
Attorneys for Valley Health System LLC
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we}/ QMMEI'%!N HOSPH"*

51 SX: F EMR
WEPtaas GanTeE ICAL CH _mn/nm oT: 05/13/608
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CENTENNIAL HILLS HOSPITAL MEDICAL CENTER
6300 N. DURANGO DRIVE
LAS VEGAS, NV 891459

I o:cscnted to the ER complaining of seizure activity. She had a
seizure reportedly and associated with stuttering speech. gShe reports she has
been noncompliant with her Dilantin, however, she is alert and oriented by three
and does complain of a headache. She denies any vomiting or nausea at this
time. Also denies any vision changes or extremity weakness or numbness,

PAST MEDICAL HISTORY:
Significant for pseudoseizures, anxiety and depression.

MEDICATIONS:
Prozac, Dilantin.

ALLERGIES:
Codeine, Darvocet, Darvon, erythromycin, Floxin, Lortab, Percocet, Percodan,
Talwin, Toradol, Tylox, Valium, Vistaril, Demerol.

SOCIAL HISTORY:

Significant for occasional alcohol use, no tobacco use. The patient is single,
works here in Las Vegas.

REVIEW OF SYSTEMS:

CONSTITUTIONAL SYSTEMS: The patient denies any fever or chills.

HEENT: The patient denies any vision changes, neck pain, sore throat. However,
she does report positive headache. )

PULMONARY SYSTEM: The patient denies any coughing or shortness of breath or
wheezing.

CARDIOVASCULAR SYSTEM: The patient denies any chest pain or palpitations. )
GASTROINTESTINAL SYSTEM: The patient denies any vomiting, dlarrhea or abdominal
pain.

NEUROLOGICAL SYSTEM: The patient does report and exhibit stuttered speech.
Reflexes are 2/4. Sensory intact. Motor strength 4/5. Alert and oriented
times three. Cranial nerves II through XII intact.

LABORATORY DATA:
WBC is 10.8, hewoglobin 13, hematocrit 40, sodium 142, potassium 3.4, serum
bicarb 18, BUN 10, creatinine 0.5, glucose 99, Dilantin level less than 0.3.

ASSESSMENT:
Pseudoseizure.

PLAN;
Will set up a computed tomography scan of the head, also Ativan 2 mg IV g.4h.
p.r.n. seizures. Obtain a neuro consult and follow with neuroclogy.

Signed by BAZEMORE, CURTIS on
16-Jul-2008 07:19:34 -0700

Curtis E, Bazemore, M.D.

CEB/MEDQ DD: 07/06/2008 12:44:45 DT: 07/07/2008 06:07:27
Unique ID#: 332452820 Job #: 158933

PATIENT: I
ATTENDING:
RM #: 519

ADMISSION DATE: 05/14/2008
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0

©2001-2007 T-System, Inc. Circle or check affirmatives, backslash (Y negatives.

@

Centenniat Hills:Hospital

EMERGENCY NURSING RECORD
Selzure

SIGN IN TIME

PMD,

DOCTOR N,

ARRIVAL MODE: q;r EMS Jpolice,

EMERGENCY CONTACT;

TREATMENT PTA v O,  bioodglucose

. .
Rack Time:__/ 2 /8 Room: ! _g

INITIAL ASSESSMENT Tive_ /7

GENERAL APPEARANCE
___noacute distress
__alert

X ! moderate | severe distress
R T —
FAIANY

UTRITIONAL KSSESSMENT

FUNCTIONA

_ assisted / total care

_appears wal ___obese / mainourished

__recent weight loss / galn

NEURO / PSYCH

__orlented x 3 __disorlented to person / ploce / time.
__PERRL __puplisunequal R
__cooperative __agitated / confused / memory loss
__Mmaintains eye coptact  __tremors,

__speechappropriate  __non varbal / speech slurred

__weakness { sensory loss

__moves all extremitles

SR == 7/
[

Page } ol 2

S0, 10, GCS,
blood glucose, — RESPIRATORY
PAIN LEVEL currenc _____ /10 iG resp distrasy> __mild / moderate / severe distress______
__wheezing / crackles / stridor.
¢ NT X3___f® ; __decreased breath sounds
d_postictal on arrival ng on arrival__ . tachypnea
occurTed Jast W i .
CcVs
lost consclousniess { unresponsive  Visual disturbance __Fegular rate —chycarda /bradycardla
motor activity headache,
e tonic / clonic / focal Incontinence,
’ fury: : Ma __hceration /abrasion
ln ury: none RESLEMI!? none __Pa)e / cyanozlc
head chest recent alcohol / drug Intake, cool / dlaphoretic
neck abdomen sleep deprivadon. open wound / needis marks
nose back change in meds or dosage __skin rash / leslon(s)
lip / mouth* RUE/LUE recent lliness,
bit tongue RLE/LLE missed dose of selzure meds,
ALLERGIES NKDA S > —tenderness
drug - PCN / ASA / sulfa / tatex/ codeine / lodine —rigid/ distanded
MEDS none see med kg_mrw E"EDDSITI!ONAL FINSLNGSQD g l S s i..
PAST MEDICAL HX  negative
selzure disorder / stroke/ TIA/ cancﬁ_mmlﬂ&_
past surgerles  none SJ2840L &3¢
INITIAL ACTIONS

SOCIAL HX TIME N
smoker _______ ppd drugs / alcohol X £% | 1D band applied 1D band verified o
Afall risk screen completed disrobed / gowned blanket provided

bed low position siderails up x| x2
LMP pregnant / Posyl{e'nop I,?ﬁt call light in reach head of bed elevated

N srare WA N2 )

A

- ) \

ﬁ '

1 8X: F BMR
DM/REG DT: 05/13/08 /

Page 1 of 2

WA. 0857




Ce““‘-"“*al'—-IPT—MED-s/w/zooa ED Nursing Notes - 5/20/2008 - 2 pg
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@ @ [
ACTIONS - VITAL SIGNS
TME | L T | [IME[ 8P 1 P IRRI T Sa0; |GCS | Pain_Pupiis] INIT
'A’”ﬁ cardiac monltor TTTTTTTTTAET o de/)q @l l/6 /iy (60 Y=
; l[’]lb pulse oximeter o, Lt NC : ' o ﬁ
o] AcuChek T ; i
T o
i restraints _see doc Lot 10
7115 seizure precautions ___ ADDITIONAL NOTES
VSTARS Bl = - ED L Lo
{TIVE site | gauge | aitempis [ “complications | INJT By Ny S —
WAV /I - olw P oy, lorenthnl cnin = *Fn.-
] T
lmmows ...J.-._.J..--.._ e cemun _____"__________.; N ‘f &v
197 MEGICATION INFUBIGN REGGRD ™™™ """ Wﬁ% Al
1 78tan [ Soluion’ Wed ) Type /| Rata [ Siop” JAmoont [ W13 o, ‘ -2y 1t =
, Tima Pump | ml¢hr] Time |infussd ; , ¥,
: T . »
: E K%« OUTPUT 2
:L Resporse: no change  improved  pain. /10 ) __W/saline lock discontinued:  Total Amt Infused, [
: : Time Initals
. e v———— e | PROPERK TO:
! l + 1/ patent  /Jfamlly __security __safe _see patlent belonglngs st
1
1 [ .
. Resporse:  no change _improved _poin /10 )
_MEDICATIONS 7 T smoses ’ DISPOSITION
TTIME | Megication 1" Gose T Radte [ St~ " 1INiT T dlechargad home pofice nursing hame ME  furerdl home
' AS ! ) - ? __verbal/ written instructions / RX ghven:  patient
h flq-l?‘: Réponscf 7 chonge Cop ! W L'\’l/ __verbalized understanding
v I?/(; __learning barriers addressed
i & L i [ AY, __accompanled by / driver.
: porss_mochonge mproved U0 Twse /¢ D)
: I | ] | _{admited  Jrapsforred to ML'!' doctor. W" :
' Response:  no chonge  improved ] ) _\reps - time, ‘;74 24" [
; ] ] T ) _transfer d entation completed
! Response no change  improved 1 __notifled family / police /| ME
 PROCEDURES ~~ -~ ~"TmoTTToTmeeemenees -==«J _ joRAMA/LWBS | LAT / AWOL sizned AMA sheet  refused
| TIME_J P e S Y
s A 13 lead ERG periormed S T 2. HR RR Temp. 500,
TN 1 In level at disch 10
notiffed ] 171 __paln level at discharge
: LP tray secup { ; CONDITION
! consent signed V. __unchanged __Improved _suble
: assisted with LP / tolerated well , arde 5% __criteal ._other,
i L—spimabfluld o lab . Depart me_______l Mode: wak crutches W/C
L (e e T e e AT A (D) 1 51 ()
1 T A4
3
b drawn / sonts by murse (b 777777 d=y=l, Discharge Nurse Signature
{% l:ech::n sept> by nurse/fab ~{ [JContinuation Sheet
to Xray  wi manitor | nurse / 0,/ tech { ) SIGNATURE ’NmAL‘/
retum to room , m Z—/ 1 Y
W CT  wlmonitor / nurse / O,/ tech ~ N— \

rewurn to room _ /W@@/ ( ")T\) /0]/

1

Scizwre - 16 Pagt20f2
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© 1996 . 2005 T- Inc,
43 Centennial Hills Hospital
EMERGENCY PHYSICIAN RECORD ROS femnan e :
Seizure ) NEURO : CONST
78835816 headache y fever,
neck pain EYES/ENT

sorethroat |

ROOM: k>34 —_ EMS Arrival
EMS 1 GI/GU
spouse  purTERSS _ CVS/PULMONARY ! abdominal pain

+
i
]
i
L]
]
¥
‘
!
¥
]
¥
'
M LIMITED BY: chest pain ) nausea/vomitng .}
]
]
+
L]
]
1
1
1]
'
'
'
1]
)
L]
1
¢
!

DATE: 5-13-8. iMe__[ QRS- O onarrival recentheadinjury_____ e troubls with vision

[ ambulaice notes reviewed [ (MZ&BD palphations, ! diarrhea,
/ / ¢ cough, ! black /bloodystools____

HPI
sputum_ . painful/ frequent urination
chief complaint: @ first time / b dRoTey !
frst time / hx(Gf seizlTedED trouble breathing '

! SKIN / LYMPH / MS
time / duration: ! skinrash/swelling__
singte episode  occurred . - joint pain
<I7OPTE EpRodey, (i A began WA =~ 7
mest recent ephode: 1 IJ¥=z't=m' i E‘S".F.‘. “."1'5".“1 .-
occurred: just prior to arrval -4
. Clmatnl |

withessed? no @br
detalls of selzure cannot be obtained /verfied______.

rof selzure(ay number and duration: |
unknown duration / number PASTHX____ negative __prior records reviewed
single Isolated selzure ] coS
N 3 p s sefx re disorde
. Fstanding / since chiidhood
did not regain between seizures g ted s€ R N a tr occoslonol / frequent / pone for yeors  Jast selzure:,
- o ep!l=pu::s mukiple 2°tor idiopothic / head Injury / prior stroke / ethanol abuse / cancer
gencm!tz/ed/"ab g ol ovel continued on arrival In ED cramiotormy / osicercoss / umirt_ ...................
* Yk stroke, . HIV / AIDS, /
. m"“”'"t . | Bestlctal symptoma: craniotomy, e+ brain wmor / cancer, :, )
other: hur ) Tk et
-Confusion ; ut:t sion, : heart 2:::::' S :
boan e wer lfeclng epres ) ,
vrin tinence v aom/lleg R/L throld problem , o {
5o athing speech difficuley. i dabetes Type | Type 2 '
W visual disturbance____ i diee foral Jnsuln |
nknwn/ headache ln - : Piy_:b‘_b';ﬂfﬂd_kg!d_a_rm.:
m:@nad neck nose Hp  mouth  blttongue WM
chest  abdomen back RUE RLE LUE LLE
Medications __none s@ Allergles _ NKDA
preceding symptoms / context: none phesnytoln, see hurses note
missed recent doses of selzure meds phenobarbieal
changed medication or dosaga -_—2 carbamazepine, {'/7
recent alcohol Intake 7 valprolc acld -
sleep deprivation,
recent lfiness / see ROS
gruguse
+ Evaluation  treatment PTA: by potent  paremeds | | SODIAL HX smober oo drog wvol dbme '
. smoker__.42__ drug usolabuse,,__________ '
| eauments e SO — __________: ?recentETOH__________._______ lives alone. E
+ Recently sean / treated by doctor. T : ------------- H Ivesathome_____ . Ivesinnursinghome )
: - L > ;
“r t + FAMILY HX __negattve  CNS cancer. H
] [}

0

@ositive ﬁ:heck-nonnn] Badglash-negative

EMR
. 05/33/08
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. B e S e Sl P
oo~ old cloat 3/3 ©eet,© (T on admse
Nursing Assessment Reviawed Is Roviowed nso"’mojoﬂ’;t e
0 motor e u
g YES|CAL EXAEARM e C-W )A’“’ sensary deficit hyperreﬂuh / hyporeflexla,
- %ﬁ" I __reflexes nm, symmetrica __ abnormal ref I Babinsid
o acuta distress mﬂdlmode [ savere distress 1A 3, EKG & XR AYS
alert anxlou:/lm!nrgl: __._B. ................. P
< CBC " Chemiatries !
EE __pou-surglca! pup)lhry defum { RI L cxcept segs s Gluc. !
PERRL —tandamess / swelling / scchymosls. : bands, Na o BUN :
m! ENTinspaeion_ scleral Icterus / pale con 1 Hgb, lymphs K. 3.4 Creat i
o0 spparent trauma —sbnormal accommodatio 1 Hee ¢ Cay :
harynx nmi puplts unequat { Platel 208 coz_ {5 'éﬂ'f‘wk ]
no CSF jeak Rpupd __mom  Lpupl __mm ! Drug Levels  Toxicology Y
—EOM palsy. ! dilantin nomol  except  Asplrin ETOH. '
—sbnm) fundl paplliedema / hemorrhoges ' phenobarb___  acetamin.___ TriageMurine !
" __tongus abrasion / laceration. — ! tegretel rem dpuig screen '
..hematympanum / Bacla's sign, 1 i
& "M abscured by cerumen : EKG MONITOR STRIP SR X Rats i
nasal septal h na 1 EKG __NM interp. by me Dky:ed bymo _Raw. -
{0 —_oratlesions 1 PSNSR ml axis X omi QRS /Cnml ST :
NECK !/ BACK ._eerv. lymphadenopathy®. { not/ chénged from: '
eck supple ~—meningismus VCXR  [Dnarp.byme [ JRoviewed by me {JDlscad w/ radiclogiat ,
non-tender —~carotid brukt | _nmVNAD __no infitrates __nm/ heort size __pmi mediestinum ]
/ gl_(emlg s sign / Brudsnski'ssign___________ ! not/ changed fronx: !
§ Nexus eriterla neg _midiine tenderness / distracting Injury._._ ! '
[ AMearedmentaiswmrus | y '
Q recent ETOH, L%al {time) ’
Y e et g e

' adequate /[ poor

. wheezes / rales / rhonchl
__.crepitus [ vid injury.

Ynflzling indfcaies organ system
¥ equivalent or minimum required for organ system exam

# assumuad care ot
[ Addidonal T-Sheet

ADDRESSOGRAPH

LA

~
tachycardia / bradycardls
_Irregularly Irregular rhythm,
_extrasyztoles ( occasional / frequent ) s
murmur  grade /6 sys/dlos e - - geSpiad oliice | (Y
—gecreased puise(s) ' B 3 :
(ABDOMEN) tandemness. 1 '@ wed for follow-up  famly wnw‘“? g v[’
on-tender h Iy [ spl b ! _ prior records ord fored | raviewed __Rxgiven ? Se v .
N o organomagaly - - ST - 1 CRIT CARE TIME  (excluding seporately biflable pmcedwa) ) o
nod!mndon o 30Mmin._ 75-104min ___min " )
- mi bowel snds® “NE IR
e _.cyanosls / diephoresis / pallor. bt =k
J,;\ olor nm!. no rash __rash / embolic lesions (m New~0nm Epl!ep!k Smus Epliepticus
_Signs of IVDA_ Gfferafzed Focal Grand Mol Cardiac Dysrhythmla
\ REMIT!ES _pedal ederna, CNS infection / Injury / erebro o
L) an-undcr __tendernass Drug Rucdon
3 omm ROM* &Q
-~ )g_no podal edema Timo, AMA [ eloped [ obs CJ LWSES [] Other. 705l ~
CONDITION- \)B;;ood [ alr O peor [ aritiaat [ improved
P A RGERVER SEIPURE ATty in o T TrTseTESTmesmes ) ble [J unchanged
X ! OESERVED SEIZURE ACTIVITY iN ED duratlon '
- focal/ generalzed awake / unresponsive : RESIDENT / PA { NP SIGNATURE
< V.. headwmedRiL eyes deviated R /L ! DING NOTE:
N EUBQ 1PaYCH  \gtfowie 4; n;u;;d I'. S | Resident / PA | NPy hlstory reviewad, patlent interviawed and examined.
& higherfuncions L d5aFented to time / place / peron zgfzxn'j“;"m H:; ;ﬁm —
\ “;Z:,’:';d.ﬂx:a nm-l "":{::_::l: s;‘;ch / receptive Asseasment and plan roviewed with resldent/ midievel, Lab andancliary
H "speech nmi - : i"”'aﬂ” ‘h;:""m s
Sg /g:nlal nerves- _facha} droop. “.’:';,’.",',. vrrvowed. Patlengwill need).
3 ~y ai s tasted wenguedeviation (WR/L) e [Floase 346 ruident’ ;iqldl nots for Jeafls.
< lar- ._abomi Romberg / galt / finger-nose tast { V /
< ormal as tasted _pronator drifc___ »
ﬁ. R Yialus RTI% turned care over at
A
A
)
0
N
3
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ctumc EMEHINCY DEPARTMENT- PHYSICIAN@IDER SHEET Order Ti
La| Tox {Physiclan Nursing Orders ~ Document on RN T-Ghoot
Urine Drug Screen Time Qrdared
CMP ETOH : P Cardiac Monitor 1 Start CT PO Prep
Trop ASA Tylenol [3ulse Oximeter ... % RA____L O,
Mathano)  Ethylens Giycol ‘T2 72 _Lfic) vmask/NRB Maintain O2 Sat >92%
Lipase )7 Leveis Postural Vital Signs [J NPO
PT/ANF PTT 9 Theo [} foley Cathster [0 3-Way imgation / CBI [J NG Tube
BNP S Digoxin [ Disrobe/Gown patlent 3 Accucheck _____
D-Dimer Acetone [ Aca/ Crutches / Splint/ Sting )
CRP ESR RSV Set up for Nasal Packing/Rectal Exam/Suture/Pelvic Exam
CSF Protocol WT__%'SEM” muhe
Retic Count “TLINS mL bolus _ (Hydration) .
CPQU x1 Add On NS mihour drip
: Tegrelo! (carbamazepine) [ ]
Urine Stool C&S ' Ammonia Madications
A C-DIff Toxin TSH/TFT [33 ASA 325 mg by mouth[T] Tylenol mg (15mg/kg)
Dip Wound C&8  |Medlcai Records [ lbuprofen mg {10mg/kg)
X X Blood ‘ [ Prenergan 12.6mg VP[] Zotran 4mg IVP [ inapsing 1.26mg IVP
Pregnancy  Genital Ox Blood Cultura [ Reglantomg IVP  [TJ Pepcid 20mg VP [ Prolonix 40 mg IvP
Urine GC, Chiam xt x2 ARD ] Morphina mg Slow IVP, may repeat { x1 x2 ) pm pain q 15 min,
Serum Trich Type & Cross Units {7] Oliaudid mg Siow IVP, may repeat (x1 x2) pm paln 4 15 min,
Quant  Wst Mount T Scresn [ Lortab 7.5myy500 mg PO [JPercocet 5mg/325 PO x 1
Other:, KOH &R [} Cerebryx PE 1 gm (V [T Torodol 30mgiV-r--s-= 60 mg IM
Cat Scan / G 10705 ml M [ Haparin Protocol .
CT Soft Tissue fratory ﬁrqlac: @-
RO ABGY /A  on0, T3 ASA 325mg PO (PTA)  [7] Nito 0.4mg 5L x 3 PRN chast paln
CT Head Albutero 2.5mg X1 2 [T Nttropasta * Anlerlor Chest Wak Hold SBP <80 o )
R/Q, Xopanex 125 mg x13@ | [ Morphine ___ mg SlowiVP, may repeat { x1x2) pm paln g 15 min.
GT Faclal / Max. Atovenl 0.5mg X1 xR [ Leprassor Smg. IV avery 5 mins, x 3 {Hold Pulse<80 SBF <80} ﬂ'
RO, Continuous nab ___ ‘ [3 Loprassor 25mp. PO x 1 {Hold Pulsa<60 SBP <80) @
CT Osbit Sputum Culture | Pulmonary:  Blood Culfures prior 1o sntibotic teatmeny :
RO [eav {3 Zithromax 500mg 1V and Roecephin 2 gm IV
CT Abd/Peivis w/ w0 PCXR 2V [ OF [ Cefepito 2gm IV and Clprofioxacin 400mg IV M
RO R/LRibs [ 16M Vancomycln IV (MRSA TX)
CT Chest Abdominal Series | & [ 600mg Zyvox IV - )
RO Mass / PE / Ansurysm Spine C T L Doz Lne /v mask/ NRB Maintain 02 Sat >92% a
CTspne C T L Soft Tissus Neck |~ infection:
RO, Face / Nasal [ NS Bolus 500cc SBP>90mm hy then 150ce/hr s
VQ Scan Shoulder R L [0 Vesopressori__.._____________{itrate SBP >30mm hp
RIO PE Humerus R L [ Foley Catnster Monitor Output O Accuchock . @l
Sonogram Elbow R L 1 it r tro ﬂ'
Polvis Abd GB Rena) Foream R L [7) Zosyn 4.5¢ IV & Amikacin 500mg & Vancomyein g IV
Testicular Wrist R L OR [T Levaguin 500mg iV and Amikacin 500mg [V e
RO Hand R L and Vancomyein 1y IV
Exremity RL LL RU LU Pelvis [J Dexamsthasona 10mg IVP 8‘
R/O DVT / Foreign Body Hip R L | "7 *epocument any contraindications on T-sheat***
MRl w/wo Femur R L
Head Spine C T L ] R L
RO, TpFb R L .
[J PICC Line hkle R L
3 LP under Foot R L
g Angio / other,
Physicla
iSend labs/EKG/radiology reporis with pationt Order Tlme: _______

PATIENT, IDENTIFICATIOY

Al

CODE . ] ) ]
Ilﬂ/f fimin l!lll Il (=i e

ER0012 - ED Physician Order Shest E.D. PHYSICIAN ORDER SHEET
(PMMB 78501762) (R 4/08) {IKON COPY CENTER)

Page 3 of 3

WA. 0861




Centennial~—T~MED-S/19/2008 ER Documentation - 5/20/2008 - 1 pg

[}
Emergency Departygimt Faﬁ.Report Centennia‘ HOSS[{al
Date/Time: __ 57| 177 ¥ g, | EDICAL CENTER
Paticnt Information ER Stat Lab Cardizc Enzymes
ER Room_19 _to Dept/Room (D! E]: Test InitialLab __ 2hr 6hr 12 br
SendingRN____ <J&55lon [ Time/Result | Time/Resalt | Time/Result | Jime/Result
CPXMB
Trop
Myoglob
BNP
Requisitions for wtcomplered cardiac enzymes sent w/patient
: to floor:
Admitting Doctors , Vital Signs . Timc M{D
) 118 qu L A G &
Allergies ~ t4em ¢ Lw't Rcsxratorlercath Sounds 02 Therapy:
ErRIes ua ' DecreasedR__ L CracklesR__L__
_ Wheezing R L Rales/Rhonchi R L
Diagnosis History S Cardiac Riythm: Rate___ =&
A-Fib Tele: q |
§’j ggm PVCs/PACs
D%”'e”““ Tachycqrdia Other
AccuCheck: Category Status Gl LBM:
Time: I I 111 Hypoactive/Hyperactive BS
Insulin . Yo g - Distended
AC &HS Q4H
[V Sites/Gauge - Diet/Fluid/ o ' ‘
Restrictions/l/O fo probletmns Yellow Amber Red
ﬂ W @ﬂ (’/ Clear Cloudy Sediment
i X v - Other:
IV Solution & Rate v M skeletal
hulatory
s AT
w/o assistance _
Abnormal Labs Tategamentary (1o caﬁon) ERDD13 - ER Documentation
. P Decub -
Diloambn < 5.0 Voo
Bdema: 2+ 3+ Pitting
W/C Nurse notified? Yes No IA
Pending Labs/Tests Meds Givealn ER

%WW

’m Ko von “2/17/ !/f

/Neuro Other Pertinent Info.
crrloncnt Disoriented ’ N I
Lethargic Aphasic - Spud R n
Anxious S ‘3‘}1/‘#0)’ 2/
Other
Page 1 of 1

WA, 0862




o~
. N
. S7Ii/0d Wodngsd Y EMERGENCY DEF. ,MENT DAILY ASSIGNMENTS o, e
. E ) ] o
— RN'S 7A,11A, AND 1P {ASSIGN. COMMENTS RN'S 11A, 1P, AND 7P_|ASSIGN. COMMENTS AWn
- ¢harge. : . _cha _
% \ - £, 93,092

184,22
6;:?:@%
s fuShisiiat: et R
PRI ST (PIIE -
e NGy O ki wn‘e.g@wp&& Sk T hame i 0300 -
% e
AO%/,S\:@; e ki
Bheve Fanrree B pswh holds - | Focmer
: pf= P | s | e ED
L] [ =1t Vet | pire P (Lobby)-
. .. . | ) ER have edho |,
[ MR EAP |
DAILY _ASSIGNMENTS

AM: CRASH CARTS RESTRAINT LOG _R A\ SLEEP BOX _R A

PM: CRASH CARTS A2 RESTRAINTLOG Vi SLEEP BOXZE. ACCU CHK ZZ¢
. ) ) , STATS

RN HOURS . HOLD HOURS ADJ RN HOURS AGENCY

TRAVELER ORIENTATION NON LICENSED MANAGER

U.C/TECH PSYCH. HOURS OBS HOURS ED OFFICE .

B R LT T emre———




baily Patient Assignment
Date: 5!‘%/‘0@’ : ~ , @}k/
shift: 20—~ 77 :
Clinical §qpervisor: ,
Room Assignment.
@ -1
bra_-¢3Y

Lol -~ 06 .
Ll Gy LIS Olp Ug (3£ 63

. : CNA . _ Assignment
=~ 4
oricwtation
Dowe Wil Joq W E
‘Unit
2130 4  H# Puer «m%
i . . . p &ncti s - 24
g‘ ) - | PC gt - G
‘Midnight Census: & : Aol _
Observation Patients: . o '
CHH00323
WA. 0864




History of AB595 . http://www.leg.state.nv.us/Bills/tracking/specificdetail. CFM

History of AB595 /111

Versions: As Introduced First Reprint Second Reprint As Enrolled

BDR 3-1631
Introduced:06/12/97
Introduced By: Judiciary

Summary: Revises provisions governing civil liability of public and private employers for intentional
conduct of employees. (BDR 3-1631)

® 06/12/97 Read first time. Referred to Committee on Judiciary. To printer.

® 06/13/97 From printer. To committee. b-19

o \26/ 19/97 From committee: Amend, and do pass as amended.

@V06/20/97 Read second time. Amended. To printer.

® 06/21/97 From printer. To engrossment. Engrossed. First reprint.

® 06/21/97 Placed on General File.

e/06/21/97 Read third time. Passed, as amended. Title approved. To Senate.

® 06/23/97 In Senate. Read first time. Referred to Committee on Judiciary. To committee. ¥ — 4

& 07/05/97 From committee: Amend, and do pass as amended. Placed on Second Reading File.

*£)7/05/97 Read second time, Amended. To printer.

® 07/05/97 From printer. To re-engrossment. Re-engrossed. Secom{reprint. Declared an emergency
measure under the Constitution.

©/7/05/97 Read third time. Passed, as amended. Title approved. To Assembly.

07/05/97 In Assembly.

07/05/97 Senate amendment concurred in.

07/05/97 To enrollment.

07/08/97 Enrolled and delivered to Governor.

07/11/97 Approved by the Governor.

07/14/97 Chapter 384.
07/21/97 Effective July 11, 1997.
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BILL SUMMARY

69th REGULAR SESSION
OF THE NEVADA STATE LEGISLATURE

PREPARED BY
RESEARCH DIVISION
LEGISLATIVE COUNSEL BUREAU
Nonpartisan Staff of the Nevada State Legislature

ASSEMBLY BILL 595
(Enrolled)

Assembly Bill 595 changes the provisions governing the civil liability of public and private
employers for harm or injury caused by the intentional conduct of an employee. This measure
provides that an employer is not liable if the employee’s conduct is a truly independent venture
of the employee; is not committed in the course of the very task assigned to the employee; and
is not reasonably foreseeable under the facts and circumstances of the case, considering the nature
and scope of employment. The bill establishes that employee conduct is reasonably foreseeable
if a person of ordinary intelligence and prudence could have anticipated the conduct and the
probability of injury.

Assembly Bill 595 does not impose strict liability on an employer for any unforeseeable intentional
act of an employee.

This measure, which is effective on July 11, 1997, does not apply to cases filed prior to its
effective date.

Background Information

Representatives of the Office of the Attorney General testified that A.B. 595 was requested in
response to the March 27, 1997, decision by Nevada’s Supreme Court in State v. Jimenez.
The Jimenez decision, which was recently withdrawn, announced a new test for employer liability
and rejected the negligence foreseeability test for intentional torts. Under this new test, an
employer would have been considered to be the insurer for an employee’s intentional wrongdoing.
The ruling placed employers at a great disadvantage in any litigation based upon the intentional
acts of employees that result in harm or injury. According to the Attorney General’s staff, the
new test could also have been interpreted to impose strict liability on employers in such cases.

On June 17, 1997, the Supreme Court withdrew its opinion in the Jimenez case. Despite this
action, representatives of the Attorney General and of various private and public employers
testified that A.B. 595 still needs to be passed to address this issue in statute. With the withdrawal
of the opinion, the issue of employer liability is governed by prior Nevada case law, primarily the
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1970 Supreme Court opinion in Prell Hotel Corp. v. Antonacci, which established workable
criteria for employer liability.

Assembly Bill 595 codifies the Prell test for employer liability to ensure that this standard would
apply in these types of intentional tort cases. This bill does not alter the normal rules of civil
procedure in civil actions where the burden of proof is on the plaintiff.

AB595.EN
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ASSEMBLY BILL NO. 595-COMMITTEE ON JUDICIARY

JUNE 12, 1997

Referred to Committee on Judiciary

SUMMARY—Revises provisions governing civil liability of public and private employers for
intentional conduct of employees. (BDR 3-1631)

FISCAL NOTE: Effect on Local Government: No.
Effect on the State or on Industrial Insurance: No.

-

EXPLANATION - Marer in italics is new: mater in brackets [ ] is material to be omisted.

AN ACT relating to civil liability; revising the provisions governing civil liability of public and
private employers for the intentional conduct of employees; and providing other
matters properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 41 of NRS is hereby amended by adding thereto a
new section to read as follows:

1. An employer is not liable for harm or injury caused by the intentional
conduct of an employee if the conduct of the employee:

(a) Was a truly independent venture of the employee;

(b) Was not committed in the course of the very task assigned to the
employee; and

(c) Was not reasonably foreseeable under the facts and circumstances of
the case considering the nature and scope of his employment.

For the purposes of this subsection, conduct of an employee is reasonably
foreseeable if a person of ordinary intelligence and prudence would have
reasonably anticipated that the particular harm or injury could occur.

2. Nothing in this section imposes strict liability on an employer for any
unforeseeable intentional act of his employee.

3. For the purposes of this section:

(a) “Employee” means any person who is employed by an employer,
including, without limitation, any present or former officer or employee,
immune contractor or member of a board or commission or legislator in this
State.

L
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(b) “Employer™ means any public or private employer in this state,
including, without limitation, the State of Nevada, any agency of this state
and any political subdivision of the state.

{c) “Immune contractor” has the meaning ascribed to it in subsection 3 of
NRS 41.0307.

(d) “Officer” has the meaning ascribed to it in subsection 4 of NRS
41.0307.

Sec. 2. NRS 41.03475 is hereby amended to read as follows:

41.03475 [No] Except as otherwise provided in section 1 of this act, no
judgment may be entered against the State of Nevada or any agency of the
state or against any political subdivision of the state for any act or omission
of any present or former officer, employee, immune contractor, member of
a board or commission, or legislator which was outside the course and scope
of his public duties or employment.

Sec. 3. NRS 41.130 is hereby amended to read as follows:

41.130 [Whenever] Except as otherwise provided in section 1 of this act,
whenever any person shall suffer personal injury by wrongful act, neglect or
default of another, the person causing the injury [shall be] is liable to the
person injured for damages; and where the person causing [such] the injury
is employed by another person or corporation responsible for his conduct,
[such] thar person or corporation so responsible [shall be] is liable to the
person injured for damages.

Sec. 4. This act becomes effective upon passage and approval.

)
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MINUTES OF THE
ASSEMBLY COMMITTEE ON JUDICIARY

Sixty-ninth Session
June 19, 1997

The Committee on Judiciary was called to order at 8:15 a.m., on Thursday,
June 19, 1997. Chairman Bernie Anderson presided in Room 3138 of the
Legislative Building, Carson City, Nevada. Exhibit A is the Agenda. Exhibit B is
the Guest List.

/ COMMITTEE MEMBERS PRESENT:

Mr. Bernie Anderson, Chairman

Ms. Barbara Buckley, Vice Chairman
Mr. Clarence (Tom) Collins

Ms. Merle Berman -
Mr. John Carpenter

Mr. Don Gustavson

Mr. Dario Herrera

Mrs. Ellen Koivisto

Mr. Mark Manendo

Mr. Dennis Nolan

Ms. Genie Ohrenschall

Mr. Richard Perkins

Mr. Brian Sandoval

Mrs. Gene Segerblom

GUEST LEGISLATORS PRESENT:

Chris Giunchigliani, Representative, Clark County Assembly District 9
Douglas Bache, Representative, Clark County Assembly District 11

STAFF MEMBERS PRESENT:
Donald O. Williams, Chief Principal Research Analyst

Risa L. Berger, Committee Counsel
Matthew Baker, Committee Secretary _

OTHERS PRESENT:

Alice Molasky, Commissioner, Insurance Division, Department of Business
and Industry
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Assembly Committee on Judiciary
June 19, 1997
Page 8

ASSEMBLY BILL 595 - Revises provisions governing civil liability of public and
private employers for intentional conduct of
employees.

Chairman Anderson noted the importance of the bill. It provided that under
certain circumstances employers were immune from liability to harm or injury
caused by the intentional conduct of an employee. An employer was not liable
if such conduct was a truly independent venture of the employee, was not
committed in the very task assigned to the employee and was not reasonably
foreseeable under the facts and circumstances of the case, considering the
nature and scope of his employment. Amended language further provided that
the conduct of an employee was reasonably foreseeable if a person of ordinary
intelligence and prudence would have reasonably anticipated that the particular
harm or injury would have occurred. Section 1 did not impose strict liability of
an employer of an unforeseeable, intentional act of an employee.

Section 2 of the bill excepted the provisions of section 1 from the provisions of
the statutes which prohibited a judgment against the state of Nevada or &ny
political subdivision thereof for any act of omission of an employee or an officer
who was outside the course and scope of his public duties or employment.

Section 3 of the bill excepted the provisions of section 1 from the provisions of
NRS which set forth the liability of the person and his employer for a wrongful
act, negligence or a default which caused personal injury.

Brooke Neilsen, Assistant Attorney General, addressed the committee. With her
was Tom Ray, the Solicitor General, who was in charge of the Litigation Division

of the Attorney General's Office. Ms. Neilsen, reading from her prepared .

testimony (Exhibit F), stated A.B. 595 was proposed in response to the Nevada
Supreme Court decision in State vs. Jimenez. The Jimenez decision affected a
fundamental change in the law governing public employer liability for the
intentional torts of employees. However, the Supreme Court withdrew its
opinion on Jimenez.

The Jimenez decision announced a new test for employer liability, based upon a
rationale that the employer’s liability should extend beyond his actual or possible
control over the employees to include risks inherent in or created by the
enterprise because the employer, rather than the innocent injured party, was
best able to spread the risk through prices, rates or liability insurance. Ms.
Neilsen noted the Jimenez decision also rejected the negligence foreseeability
test for intentional torts. The decision held that employee intentional torts were
foreseeable if in the context of the particular enterprise an employee’s conduct

WA. 0794
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Assembly Committee on Judiciary
June 19, 1997
Page 9

was not so unusual or startling that it would seem unfair to include the loss
resulting from it among other costs of the employer’s business.

Under the new test, an employer would have been considered to be the insurer
for an employee’s intentional wrongdoing. The ruling placed public employers
at a great disadvantage in any litigation based upon the intentional torts of
employees. The new test articulated Jimenez could also had been interpreted to
impost strict liability on the State in such cases. In at least one recent case
against a state agency, the court relied on Jimenez, holding the employer strictly
liable for the intentional tort of an employee and directed a verdict in favor of
the plaintiff. The State was not given the chance to argue against liability on
this claim before the jury.

In light of the withdrawal of the Supreme Court’s opinion, the issue of employer
liability was governed by prior Nevada case precedent. Prior to the Jimenez
decision the liability of employers for intentional torts of employees was
governed primarily by the case of Prell Hotel Corp. vs. Antonacci. Under Prell an
employer could be held liable for intentional torts unless, “the employee’s tort is
truly an independent venture of his own and not committed in the course of the
very task assigned him . . .” The Prell case, followed in Nevada for aimost 30
years, established workable criteria for employer liability. Ms. Neilsen stated it
struck a fair balance between the rights of plaintiffs and employers. As the
defense counsel for the State, Ms. Neilsen stated the Attorney General’s Office
was satisfied Prel/ gave an employer a fair opportunity to defend against ciaims
based upon intentional misconduct of employees.

Ms. Neilsen commented the provisions set forth in A.B. 595 would codify the
Prell test for employer liability and would ensure that the Prel/ standard would
remain applicable in the types of intentional tort cases mentioned. The language
in section 1, subsections 1(a) and 1(b) was taken directly from Prell. The
language in section 1, subsection 1(c), which required the conduct of an
employee to be reasonably foreseeable for the employer to be heid liable, was
included in the bill to address the foreseeability test mentioned in the Jimenez
opinion.

Ms. Neilsen stressed A.B. 595 was not intended to give the State a legal or
procedural advantage in litigation. The sole purpose of the measure was to re-
establish the Prel/ test for employer liability for intentional torts committed by
employees. She brought attention to the fict that A.B. 595, in keeping with the
normal rules of civil procedure applied to civil actions, the plaintiff retained the
burden of proof with respect to the provisions of section 1, subsection 1. The
plaintiff must prove his or her case. The bill did not alter this burden. -
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Assembly Committee on Judiciary
June 19, 1997
Page 10

Mr. Ray stated the legislation was a policy issue. The Supreme Court’s new
test decision was a policy question which should have been decided by the
legislature and not the court. The bill simply codified case law prior to the
Jimenez case. The problem with the Jimenez case was the jury would never
have heard the issue. Whether or not an act was within or without the scope
could be very fact intensive. Rather than have the court instruct the jury that

it's within the scope, it should be argued before the jury and left to them to
decide.

David Howard, Representative, Reno/Sparks Chamber of Commerce, addressed
the committee. He noted he represented 2300 private employers and their
concern with the Jimenez case was extreme. He explained his understanding of
the case was just because an employer had the ability to pay, that was just
cause to rule against them. Mr. Howard stated he took exception to that and
found it reprehensible. He was glad the Supreme Court had withdrawn their
opinion on the matter. Mr. Howard supported the statements by the Attorney
General’s Office, but was concerned with some of the other language in the bill.
Overall, he supported the legislation. 4

Assemblyman Sandoval questioned where the issue of negligent hiring and
doing background checks on employees figured into the bill. He was concerned
the bill was an incentive to not do a background check. This way an employer
would not know of a danger or some type of propensity of an employee. Ms.
Neilsen stated it was good policy for all employers to check into the background
of who they were hiring. In this way, they would feel comfortable they had
hired a trustworthy person. She opined the existence of the foreseeability test
was not going to deter employers from doing those types of tests and
background checks needed. These had to be done in any business.

Assemblyman Sandoval stated he agreed with the policy but did not want to
create a situation where “ignorance is bliss.” Mr. Ray did not see the
foreseeability element of the bill as affecting the issues which were being raised.
Plaintiff’s lawyers were quite creative and the foreseeability issue would relate
to the act which was committed. The attorney could file a separate cause of
action within his complaint for negligent hiring or one for negligent supervision.
These could be independent bases for liability on the part of the employer as
opposed to whether or not the employer was liable for the act of an employee.
The foreseeability issue would not eliminate the employer’s obligation to take
appropriate action in terms of hiring decisions-and supervision decision.

Assemblyman Sandoval questioned the significance of the word “particular” on
page 1, line 12. Mr. Ray stated the term identified what the harm or act itself
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Assembly Committee on Judiciary
June 19, 1997
Page 11

was, as it related to the particular incident. He stated some of the language in
the bill was directly from the Pre// case itself.

Ms. Neilsen added that the language contained modifiers intended to try and get
the court and jury to focus on what happened in a particular case.

Assemblyman Nolan asked what happened if there was reasonable suspicion
that an individual may have been an endangerment or possibly been harmful to
children, but a particular harm could not be anticipated. Did the individual then
have protection under the statute? In other words, what was the policy if the
person might have been a danger because of his previous background, but the
particular harm could not be foreseen? Ms. Neilsen stated the statute would
give an employer opportunity to argue, whatever they believed their defense
was. The statute woulid not give them an absolute defense. The employer
would not win a case just because they could say there was no way they could
have anticipated particular acts. The jury would have to decide, with defense
counsel making what argument they thought was best on behalf of their client.
Jim Nelson, Representative, Nevada Association of Employers, addressed the
committee. He supported the bill.

Brent Kolvet, Representative, Nevada Association of Counties, League of Cities,
Nevada Public Agency Insurance Pool, addressed the committee. He stated the
Jimenez case disturbed his clients very greatly and he was glad it had been
withdrawn. However, another case already decided by the Supreme Court

caused concern, which was why A.B. 595 was important, despite the Jimenez
case.

This particular case, called Sunbelt, involved a private employer, not a public
employer. Under the facts of the case, a person employed as a security guard
at an apartment complex, while off duty, shot and killed his girlfriend when she
tried to move out of his apartment, which happened to be within the apartment
complex. The Supreme Court overturned the motion for a grant of summary
judgment by the district court. It stated it was conceivable that the guard, in
committing murder while off duty, could be within the course and scope of his
employment.

Under these facts, if this case could be given to a jury, there was concern
among private and public employers where the Supreme Court would go next.
The bill did not go far enough in its protections. Mr. Kolvet stated the Jimenez
case made the assertion that the Prel/ case had done away with the traditional
motivational test in determining whether an employee was acting within the act
and scope of their employment. Course and scope of employment, for many
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Page 12

years, had been determined by whether or not the employee did something in
furtherance of the employer's purposes. The Prell decision was wrongly
interpreted by the Jimenez case to have done away with that. In the Prell case,
the court had said that unless the act was outside the course and scope, the
employer could be held liable. Then the court approved a jury instruction, issued
in that case, which very clearly said that a person acted outside the course and
scope of his employment if he pursued purposes which were not those of his
employer. '

Mr. Kolvet noted the language contained in section 1, subsection 1(a) referred to
the Prell case. There was a motivation issue which needed to be looked at.
What motivated the employee to act? In Sunbelt, the employee acted because
he was angry his girifriend was leaving him and that is why he shot her. [t had
nothing to do with providing security for the apartment complex. The
motivational test in the Sunbelt case would not pass muster under the Prell
standard. Mr. Kolvet stated he supported the bill.

Assemblywoman Buckley pointed out the court’s decision in the Sunbelt case
had rested on the fact that the security guard in question had a history of
aggressive behavior, which resulted in him being terminated from many security
jobs. He was fired for insubordination from many casinos. He falsified his
employment application, stating he had performed military service. He was also
a convicted sex offender. The Supreme Court decision stated his actions did
not hold to course and scope, but stated summary judgment was not
appropriate because the person carried a radio off duty and was available for
emergency situations. She asked Mr. Kolvet if these factors entered into the
court’s decision.

Mr. Kolvet stated there were some bad facts in the case, and they lead to other
issues, such as negligent hiring, negligent retention and negligent training, which
were directed solely against the employer. The bill did nothing to obviate those
causes of action. All the factors mentioned by Assemblywoman Buckley
supported a negligent hiring and negligent retention cause of action. [f the
employer messed up and hired someone that should not be in a certain position,
the employer should be responsible.

Madelyn Shipman, Representative, Washoe County, addressed the committee.
She supported A.B. 535, stating her concerns had been voiced by Mr. Kolvet
and the Attorney General’s Office. The bill-did adopt or attempt to adopt the
Prell test, which she opined was the appropriate test for determining employer
liability, based upon respondeat superior liability.
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Ms. Shipman pointed out district attorneys and the Attorney General’s Office
were required, under state statute, to make a determination when a public
employee committed an act or when an agency was sued based upon an act of
an employee. They had to determine, based on criteria the legislature had set
forth, as to whether a person was acting within the course and scope of their
employment and whether their acts were otherwise willful or malicious. What
was lost in the context of the Jimenez case was any kind of criteria to make
that determination. A section of NRS 41 prohibited the state or any political
subdivision from indemnifying or paying a judgment on behalf of an employee
whose actions were outside the course and scope of public duties or
employment.

Lt. Stan Olsen, Legislative Liaison, Las Vegas Metropolitan Police Department,
addressed the committee. He supported the bill and offered an amendment
(Exhibit G). It would change section 1, subsection 1(a) to “was an independent
venture of the employee or an act which was not designed, calculated and
intended to further the interests of or serve the employer.” This statement went
further than Pre// but was a recommendation put forth by attorneys representing
the Las Vegas Metropolitan Police Department.

Chairman Anderson questioned what effect the amendment would have. Ms,
Berger noted section 1 of the bill applied to both public and private employers
but the amended language would go further than what Pre// stated. Policy
issues would have to be decided by the committee.

Carole Vilardo, Representative, Nevada Taxpayer's Association, addressed the
committee. She supported the bill and noted there had been a major concern on
the part of employers. Private sector employers had a comfort level in knowing
there was a specific standard.

Bill Bradley, Representative, NTLA, addressed the committee. He stated he
supported the concept of going back to the Pref/ standard but stated he
language contained in A.B. 535 went beyond it. '

Section 1, subsection 1(a) and 1(b) were verbatim from Prefl. However,
subsection 1(c), which dealt with the definition of “reasonably foreseeable,”
was never defined by Pre/f There was never a definition which included the
words “particular harm.” He noted “particular” would absolve some employers
from liability because it would be argued tHat even though a person was violent
and dangerous, there was no way of knowing they would commit a particular
act. This was the particular harm provision.
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In a case called Eldorado vs. Brown, a black Oakland, California school principal
was accused of cheating at the Eldorado Hotel and Casino in Reno, Nevada.
The Eldorado Hotel and Casino notified Gaming Control, who arrested Mr.
Brown. A jury determined he had been wrongfully arrested and awarded him
damages. In that case, the definition of foreseeable was predictability. Was an
employer able to predict an act and a harm as a result of an employee’s
conduct? In the Eldorado case, which was existing law, the proprietor had a
duty to take affirmative action, to control the wrongful acts of third persons
where he had reasonable cause to anticipate the act and the probability of
injury. There was no instance of the word “particular” in this definition.

To be consistent with existing Nevada law, page 1, line 11 and 12 of the bill
should adopt the Eldorado vs. Brown language. The language “foreseeable if a
person of ordinary intelligence and prudence could have reasonably anticipated
the act and the probability of injury.” Mr. Bradley noted most victims in
intentional tort cases were usually vulnerable people such as children, hospital
patients, seniors and women. Several cases arose out of the conduct of
highway patrolmen and police assaulting women during their tenure as “an
officer. The interests of these vulnerable people need to be balanced with the
rights of the employers.

Chairman Anderson asked Ms. Berger if the Eldorado vs. Brown language, if
added, would change the standard in a different manner than was intended with
Prell, making it more difficult for the employer to defend himself in such kinds of
litigation. Ms. Berger stated some of the proposed amended language was more
of a policy issue. She pointed out the provision in section 1, subsection 1(c)
was not the standard used in Prel. [t was added into the bill because of
statements made by the Nevada Supreme Court in their decision on Jimenez.

The intent of the provision was to bring it back to an ordinary negligent
standard.

Assemblywoman Buckley noted the biggest difficulty with Jimenez was its
intent of ratifying and affirming Prell and then its further aim to also clarify that
an employer was liable whenever an act was foreseeable. Foreseeability was
then defined for purposes of this area as any content that was not so unusual or
startling that it would seem unfair to include the loss resulting from it among the
other costs of the employer's business. This is what greatly concerned the
public and private sector. Adopting another definition of “reasonably
foreseeable” rejected the Jimenez standard,-returning it to a more reasonable
test of foreseeability. The particular harm or injury was anticipated.
Assemblywoman Buckley stated the language could be debated but it was
important to specifically back away from the “spreading the risk” theory and talk

WA. 0800

1O



Assembly Committee on Judiciary
June 19, 1997
Page 15

about foreseeability so the policy was clear when the Supreme Court considered
the issue again.

The suggestion of adding “anticipated the act and the probability of injury” dealt
more with the negligence standard than the false arrest portion of the Eldorado
vs. Brown case. |t was not exactly a respondeat superior standard.

Mr. Bradley noted those who had previously testified on the bill wished to codify
existing law and did not want to go beyond Prell, which incorporated 30 years
of case law. He stated the amended language he proposed did not go beyond
existing law. There needed to be a fair balance between the rights of injured
victims and the rights of employers, as defined by the Supreme Court. Defining
“reasonably foreseeable” in the context of existing case law, seemed to be
consistent with the intent of the committee. Mr. Bradley commented he was
worried the bili took the standard beyond existing law, by requiring anticipation
of the particular harm. He opined this went too far and would otherwise
absolve liability.
P

Chairman Anderson commented attorneys from both sides of the issue
surrounding the bill needed to compromise and arrive at an agreed upon
standard of language.

Assemblywoman Buckley asked Ms. Neilsen if the suggestion of defining
“reasonably foreseeable” as “a person of ordinary intelligence and prudence
would have reasonably anticipated the act and the probability of injury,” helped
employers or hurt them, or just clarified intent. Ms. Neilsen stated the language
offered by Mr. Bradley did not give an advantage either way. The first two
provisions in the bill, namely section 1, subsection 1(a) and 1(b) were directly
from Prell. The reasonably foreseeable language was included to address -the
Supreme Court language which discussed “spreading the risk.” Anything would
be considered foreseeable if it was fair to spread the risk to the employer. This
needed to be addressed in the bill because it was entirely new. To get back to
the standard before Jimenez, it had to be addressed.

Assemblywoman Buckley stated she would be in favor of whatever language
was the clearest, to prevent litigation. However, section 1, subsection 1{c)
needed to be included, so that the definition of foreseeability as spreading the
risk to private employers was overruled. OtherW|se there was no point in the
legislation being passed. .

Mr. Bradley noted he only wanted the provisions in the bili based on existing
law, so there was some precedent.
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With no further testimony, Chairman Anderson asked for action to be taken on
A.B. 595,

ASSEMBLYWOMAN OHRENSCHALL MOVED TO AMEND AND DO PASS
A.B. 595.

ASSEMBLYWOMAN BUCKLEY SECONDED THE MOTION.

THE MOTION CARRIED UNANIMOQUSLY BY THOSE PRESENT.
(ASSEMBLYMAN COLLINS WAS ABSENT FOR THE VOTE.)

The floor assignment was given to Assemblywoman Buckley.
Testimony commenced on S.B. 280.

SENATE BILL 280 - Revises provisions governing fee charged to
disseminator of information concern racing.

John Sullivan, General Counsel, Las Vegas Disseminator Service, addressed the

committee. With him was Todd Roberts, Executive Vice President, Nevada

Disseminator Services and Richard Scott, President, Sports Media Network.

Mr. Sullivan stated he and his colleagues, along with the Gaming Control Board,
had worked on trying to amend the law which addressed concerns with the
dissemination tax. The tax was currently based on a per-customer, daily basis
and the amendment was to address taxation based on an income level and
receipts from the properties to recognize the changing nature of the racing
industry.

Mr. Sullivan commented sections 1 and 2 of the bill were administrative in
nature. The most significant changes were in section 3, which took the $10 per
day for each customer charge and changed it to a 4.25 percent of total fees
collected. The pay date would be changed, in recognition of the fact that
disseminators needed to be paid by the casinos in order to have the tally, so
they could send their taxes in. ‘

He pointed out the financial concerns which prompted the bill, supplying
information (Exhibit H) to the committee which gave a history of the last 6
years, documenting the declining nature of.live broadcast handling fees and the
stagnant nature of the tax, which was growing to larger portions of the actual
fees received. In 1990, live broadcast fees were approximately $14 million, of
which $600,000 was taken out in tax. On the estimates for 1997, the live
broadcast fees would be approximately $2 million, with over $500,000 in taxes.
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AB 595
Office of the Attorney General
Before the Assembly Committee on Judiciary
Thursday, June 19, 1997

We greatly appreciate the courtesy shown to our office by Chairman Anderson and
members of the Committee with regard to the issue addressed in AB 595, and are pleased to
have the opportunity to discuss this very significant public policy matter.

AB 595 was proposed in response to the Nevada Supreme Court decision in State v.
Jimenez, Nev. (Adv. Op. 37, March 27, 1997). We believe the Jimenez decision has
effected a fundamental change in the law governing public employer liability for the
intentional torts of employees. On Tuesday, June 17, 1997, the Nevada Supreme Court
withdrew its opinion in Jimenez.

[ will briefly explain the Jimenez decision for the benefit of the Committee. In
Jimenez the Court announced a "new test" for employer liability, which was based upon:

[A] ’rationale that the employer’s liability should extend beyond his actual or
possible control over the employees to include risks inherent in or created by
the enterprise because [the employer], rather than the innocent injured party, is
best able to spread the risk through prices, rates or liability insurance.’
(citations omitted).

1997 Nev. Adv. Op. 37, at p.10.

The Jimenez case also rejected the negligence foreseeability test for intentional torts. The
decision held that employee intentional torts are foreseeable if:

{Iln the context of the particular enterprise an employee’s conduct is not so
unusual or startling that it would seem unfair to include the loss resulting from
it among other costs of the employer’s business.
Id. ~

Under this new test, an employer would have been considered to be the insurer for an
employee’s intentional wrongdoing. The ruling placed public employers at a great disadvan-
tage in any litigation based upon the intentional torts of employees. The new test articulated
in Jimenez could also have been interpreted to impose strict liability on the State in such
cases. In at least one recent case against a state agency, the court relying on Jimenez, held
the employer strictly liable for the intentional tort of an employee and directed a verdict in
favor of the plaintiff. The State was not given the chance to argue agamst liability on this
claim before the jury. <

In light of the withdrawal of the opinion, the issue of employer liability is governed
by prior Nevada case precedent. Prior to the Jimenez decision the liability of employers for
intentional torts of employees was governed primarily by the case of Prell Hotel Corp. v.

Submitted to the Committee on Judiciary on & -19~4F
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Antonacci, 86 Nev. 390, 469 P.2d 399 (Nev. 1970). Under Prell an employer could be held
liable for intentional torts unless, "the employee’s tort is truly an independent venture of his
own and not committed in the course of the very task assigned to him. . .." Prell, 86 Nev.
at 391. The Prell case, followed in Nevada for almost 30 years, established workable
criteria for employer liability, and we believe struck a fair balance between the rights of
plaintiffs and employers. As the defense counsel for the State, we are satisfied that under
Prell the employer is given a fair opportunity to defend against claims based upon intentional
misconduct of employees.

If it is the wish of the Legislature to address this issue in statute, we believe the
provisions of AB 595 would codify the Prell test for employer liability and would ensure that
this standard would remain applicable in these types of intentional tort cases. The language
in Section 1, subsections 1(a) and (b) is taken directly from Prell. The language in Section
1, subsection 1(c), which would require the conduct of the employee to be "reasonably
foreseeable" for the employer to be held liable, was originally included to address the new
Jimenez foreseeability test quoted above.

AB 595 is not intended give the State a legal or procedural advantage in litigation.
The sole purpose of AB 595 was to re-establish the Prell test for employer liability for
intentional torts committed by employees.

We have one matter which should be made a part of the record on this bill. It should
be clarified that under AB 595, in keeping with the normal rules of civil procedure applied to
civil actions, the plaintiff retains the burden of proof with respect to the provisions of Section
1, subsection 1 of AB 595. In other words, as it is in all civil tort cases, the plaintiff must
prove his or her case and AB 595 does not alter this burden.

4
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Change section 1, subsection a to “was an independent venture of the

employee or an act which was not designed, calculated and intended to
further the interests of or serve the employer.”

Submitted to the Committee on Judiciary on ©O— L
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Assembly Bill No.. §95.
Bill read second time.
The following amendment was proposed by the Commxttee on Judiciary:
Amendment No. 741. ..

Amend section 1, page 1, by deletmg lines 11 and 12 and inserting: '
‘‘foreseeable if a person of ordinary intelligence and prudence could have (
reasonably anticipated the conduct and the probability of injury.”

Assemblyman Anderson moved the adoption of the amendment

Remarks by Assemblyman Anderson.

Amendment adopted.

Bill ordered reprinted, engrossed and to third reading.

Assembly Bill No. 600.
Bill read second time and ordered to third reading.

Senate Bill No. 192.
Bill read second time and ordered to third reading.

Senate Bill No. 244,
Bill read second time and ordered to third reading.

Senate Bill No. 280.
Bill read second time.
Assemblyman Anderson moved that Senate Bill No. 280 be re-referred to
the Committee on Ways and Means.
Motion carried. i

Senate Bill No. 351.
Bill read second time and ordered to third reading.

Senate Bill No. 103.
'Bill read second time.
The following amendment was proposed by Assemblyman Nolan:
Amendment No. 687.
Amend sec. 4, page 2, line 23, by deleting “‘and ”’
Amend sec. 4, page 2, line 29, by deleting the italicized period and
inserting *“; and”’.
Amend sec. 4, page 2, between lines 29 and 30, by inserting:
*“(c) Maintain records of sexual offenses committed against a child. Such
records must be kept separate from any other records concerning abuse of a
child as defined in NRS 200.508, and may include, withouf limitation:
(1) The age of the child;
(2) The gender of the child;
(3) A description of the type of sexual offense committed;
(4) The relationship of the offender to the child; .
(5) The physical location where the sexual offense was committed; {
(6) The length of time, if any, that the offender had lived in the geo-
graphic area in which he committed the sexual offense; and
(7) The number of children against whom the offender has admitted to
or has been convicted of committing a séxual offense.”’.
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(REPRINTED WITH ADOPTED AMENDMENTS)
FIRST REPRINT A.B. 595

ASSEMBLY BILL NO. 595-COMMITTEE ON JUDICIARY

JUNE 12, 1997

Referred to Committee on Judiciary

SUMMARY—Revises provisions governing civil liability of public and private employers for
intentional conduct of employees. (BDR 3-1631)

FISCAL NOTE: Effect on Local Government: No.
Effect on the State or on Industrial Insurance: No.

g

EXPLANATION - Matter in italics is new: matter in brackets { ] is material 1o be omitted.

AN ACT relating to civil liability; revising the provisions governing civil liability of public and
private employers for the intentional conduct of employees; and providing other
maters properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 41 of NRS is hereby amended by adding thereto a
new section to read as follows:

1. An employer is not liable for harm or injury caused by the intentional
conduct of an employee if the conduct of the employee:

(a) Was a truly independent venture of the employee;

(b) Was not committed in the course of the very task assigned to the
employee; and _

(c) Was not reasonably foreseeable under the facts and circumstances of
the case considering the naiure and scope of his employmeni.

For the purposes of this subsection, conduct of an employee is reasonably
Joreseeable if a person of ordinary intelligence and prudence could have
reasonably anticipated the conduct and the probability of injury.

2. Nothing in this section imposes strict liability on an employer for any
unforeseeable intentional act of his employee.

3. For the purposes of this section:

(@) “Employee” means any person who is emploved by an employer,
including, withowt limitation, any present or former officer or employee,
immune contractor or member of a board or commission or legislator in this
slate.
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I~ (b) “Employer” means any public or private employer: in this state,
2 including, without limitation, the State of Nevada, any agency of this state
3 and any political subdivision of the state.

4 (c) “Immune contractor” has the meaning ascribed to it in subsection 3 of
5 NRS 41.0307. o (
6 {d) “Officer” has the meaning ascribed to it in subsection 4 of NRS
7 41.0307. , .

8 Sec. 2. NRS 41.03475 is hereby amended to read as follows:

9 41.03475 [No] Except as otherwise provided in section 1 of this act, no
10 judgment may be entered against the State of Nevada or any agency of the
i1 state or against any political subdivision of the state for any act or omission
12 of any present or former officer, employee, immune contractor, member of
13 a board or commission, or legislator which was outside the course and scope
14 of his public duties or employment.

15 Sec. 3. NRS 41.130 is hereby amended to read as follows:

16 41.130 [Whenever] Except as otherwise provided in section 1 of this act,
17 whenever any person shall suffer personal injury by wrongful act, neglect or
18 default of another, the person causing the injury [shall be] is liable to the
19  person injured for damages; and where the person causing [such] the injury
20 is employed by another person or corporation responsible for his conduct,
21 [such] that person or corporation so responsible [shall be] is liable to the
22 person injured for damages.

23 Sec. 4. This act becomes effective upon passage and approval. (
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Remarks by Assemblywoman Qhrenschall.
Roll call on Assembly Bill No. ‘170

YEas—41.
Nays—None.
Excused—Krenzer.

Assembly Bill No. 170 having received a constitutional majonty, Mr.

Speaker declared it passed, as amended.

Bill ordered transmitted to the Senate.

Assembly Bill No. 220.

Bill read third time.

Remarks by Assemblywoman Giunchigliani.
Roll call on Assembly Bill No. 220:

" YEAs—41.

Nays—None.
Excused—Krenzer.

Assembiy Bifi No. 226 ilavmg received a constituiional majority, Mr.

Speaker declared it passed, as amended.

Bill ordered transm}tted to the Senate

Assembly Bill No. 375.

Bill read third time,

Remarks by Assemblywoman Gmnchigham
Roll call on Assembly Bill No. 375:
YEAs—41.

Nays—None.

Excused—Krenzer.

Assembly Bill No. 375 having received a constitutional majority, Mr.

Speaker declared it passed, as amended.

Bill ordered trans) nitted to the Senate.

_ Assembly Bill No. 595.

“Bill read third time.

Remarks by Assemblywoman Buckley.
Roll call on Assembly Bill No. 595:

YEeas—41.
Nays—None. .
Excused—Krenzer,

Assembly Bill No. 595 having received a constitutional majority, Mr.

Speaker declared it passed, as amended.

Bill ordered transmitted to the Senate.
Assembly Bill No. 497.
Bill read third time.

The following amendment was proposed by Assemblyman Carpenter:
Amendment No. 740.

Amend the bill as a whole by deleting section 1, renumbering sections 2

and 3 as sections 5 and 6 and adding new sections designated sections 1
through 4 followmg the enacting clause to read as follows:

WA. 0809
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MINUTES OF THE
SENATE COMMITTEE ON JUDICIARY

Sixty-ninth Session
July 4, 1997

The Senate Committee on Judiciary was called to order by Chairman Mark A.
James, at 12:55 p.m., on Friday, July 4, 1997, on the Senate Floor of the
Legislative Building, Carson City, Nevada. There was no Agenda. There was no

Attendance Roster.

MMITTEE MEMB PR

Senator Mark A. James, Chairman
Senator Jon C. Porter, Vice Chairman
Senator Mike McGinness

Senator Maurice Washington

Senator Ernest E. Adler

Senator Dina Titus

Senator Valerie Wiener

STAFF MEMBERS PRESENT:

Barbara Moss, Committee Secretary

Chairman James discussed Assembly Bill (A.B.) 595 and asked for a committee
motion.

Revises provisions governing civil liability of publis
and private employers for intentional conduct of
employees. (BDR 3-1631) T

SENATOR MCGINNESS MOVED TO AMEND AND DO PASS A.B. 595.
SENATOR WIENER SECONDED THE MOTION.

THE MOTION CARRIED. (SENATORS ADLER AND JAMES ABSTAINED
FROM THE VOTE.)

* N % ¥ *

WA. 0810




SENATE DALY JOURNAL  7-5 -97

By the Committee on Finance:

Senate Bill No. 496—An Act relating to state employees; establishing a
maximum allowed salary for certain employees in the unclassified service of
the state; and providing other matters properly relating thereto.

Senator Raggio moved that the bill be referred to the Committee on ‘
Finance.

Motion carried.

Assembly Bill No. 353.

Senator Rawson moved that the bill be referred to the Committee on
Finance. :

Motion carried.

Assembly Bill No. 482.

Senator Rawson moved that the bill be referred to the Committee on
Taxation.

Motion carried.

SECOND READING AND AMENDMENT

Assembly Bill No. 595.

Bill read second time.

The following amendment was proposed by the Committee on Judiciary:

Amendment No. 1216.

Amend the bill as a whole by renumbering sec. 4 as sec. 5 and adding a
new section designated sec. 4, following sec. 3, to read as follows: ‘

“Sec. 4. The amendatory provisions of this act apply to a civil action
that is filed on or after the effective date of this act.”.

Senator James moved the adoption of the amendment.

Remarks by Senator James.

Amendment adopted.

Bill ordered reprinted, re-engrossed and to third reading.

GENERAL FILE AND THIRD READING
Assembly Bill No. 3.
Bill read third time.
Roll call on Assembly Bill No. 3:

YEAs—21.
Nays—None.

Assembly Bill No. 3 having received a constitutional majority, Mr.
President declared it passed.
Bill ordered transmitted to the Assembly.

Assembly Bill No. 5. ‘
Bill read third time.

Roll call on Assembly Bill No. 5:

YEAs—21.

Nays—None. »
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(REPRINTED WITH ADOPTED AMENDMENTS)
SECOND REPRINT A.B. 595

ASSEMBLY BILL NO. 595-COMMITTEE ON JUDICIARY

JUNE 12, 1997

Referred to Comnﬁttee on Judiciary

SUMMARY—Revises provisions gaverning civil liability of public and private employers for

. 1

intentional conduct of employees. (BDR 3-1631)
FISCAL NOTE: Effect on Local Government: No. .
Effect on the State or ¢n Industrial Insurance: No.
‘ B
EXPLANATION - Matter in italics is new; miatter in brackets [ Jis material to be omited.

AN ACT relating to civil liability; revising the provisions governing civil hiability of public and
private employers for the intentional conduct of employees; and providing other
matters properly relating thereto. .

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 41 of NRS is hereby amended by adding thereto a
new section to read as follows: ‘ :

1. An employer is not liable for harm or injury caused by the intentional
conduct of an employee if the conduct of the employee :

(a) Was a truly independent venture of the employee;

(b) Was not committed in the course of the very task assigned to the
employee; and

(c) Was not reasonably foreseeable under the facts and circumstances of
the case considering the nature and scope of his empioyment.

For the purposes of this subsection, conduct of an employee is reasonably
foreseeable if a person of ordinary intelligence and prudence could have
reasonably anticipated the conduct and the probability of injury.

2. Nothing in this section imposes strict liability on an employer for any
unforeseeable intentional act of his employee.

3. For the purposes of this section:

(@) “Employee” means any person who is employed by an employer,
including, withowt limitation, any present or former officer or employee,
immune contractor or member of a board or commission or legislator in this
State. '

e
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(b) “Employer™ means any public or private employer in this state,
including, without limitation, the State of Nevada, any agency of this state
and any political subdivision of the state.

(c) “Immune contractor™ has the meaning ascribed to it in subsection 3 of
NRS 41.0307.

(d) “Officer” has the meaning ascribed to it in subsection 4 of NRS
41.0307.

Sec. 2. NRS 41.03475 is hereby amended to read as follows:

41.03475 [No] Excepr as otherwise provided in section 1 of this act, no
judgment may be entered against the State of Nevada or any agency of the
state or against any political subdivision of the state for any- act or omission
of any present or former officer, employee, immune contractor, member of
a board or commission, or legislator which was outside the course and scope
of his public duties or employment.

Sec. 3. NRS 41.130 is hereby amended to read as follows:

41.130 [Whenever] Except as otherwise provided in section 1 of this act,
whenever any person shall suffer personal injury by wrongful act, neglect or
default of another, the person causing the injury [shall be} is liable to the
person injured for damages; and where the person causing [such] the injury
is employed by another person or corporation responsible for his conduct,
[such] thar person or corporation so responsible [shall be] is liable to the
person injured for damages.

Sec. 4. The amendatory provisions of this act apply to a civil action that
is filed on or after the effective date of this act.

Sec. 5. This act becomes effective upon passage and approval.
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Roll call on Assembly Bill No. 545:

Yeas—21.

Nays—None, :

Assembly Bill No. 545 having received a constitutional majority, Mr. )
President declared it passed. ' '

Bill ordered transmitted to the Assembly.

Assembly Bill No. 552.
Bill read third time.
Roll call on Assembly Bill No. 552:

YEAs—19.
Nays—Adler, Coffin—2.

Assembly Bill No. 552 having received a constitutional majority, Mr.
President declared it passed.
Bill ordered transmitted to the Assembly.

Assembly Bill No. 595.
Bill read third time.

Remarks by Senators Adler, Neal, James and Coffin.
Conflict of interest declared by Senator Adler.
Roll call on Assembly Bill No. 595:

YEAs—20.
NAys—None.
Not voting—Adler.

Assembly Bill No. 595 having received a constitutional majority, Mr. ‘
President declared it passed, as amended.
Bill ordered transmitted to the Assembly.

Assembly Bill No. 641.
Bill read third time.
Roll call on Assembly Bill No. 641:

YEas—21.
Nays—None.

Assembly Bill No. 641 having received a constitutional majority, Mr.
President declared it passed.
Bill ordered transmitted to the Assembly.

Assembly Bill No. 211.

Bill read third time.

The following amendment was proposed by the Committee on Commerce
and Labor:

Amendment No. 1244.

Amend sec. 8.5, page 2, by deleting lines 17 and 18 and inserting:

““Sec. 8.5. 1. The commissioner may establish by regulation: {

(a) The fees that may be imposed by a check-cashing or deferred deposit
service for cashing checks or entering into a deferred deposit transaction;
and

(b) The penalties that may be imposed by the commissioner for a violation
of the provisions of this chapter or the regulations adopted pursuant thereto.
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Ch. 384 SIXTY-NINTH SESSION 1357

Assembly Bill No. 595-Committee on Judiciary
CHAPTER 384
AN ACT relating to civil liability; revising the provisions governing civil liability of public and
private employers for the intentional conduct of employees; and providing other
matters properly relating thereto.

[Approved July 11, 1997]

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 41 of NRS is hereby amended by adding thereto a
new section to read as follows:

1. An employer is not liable for harm or injury caused by the intentional
conduci of an employee if ihe condiict of the employee:

(a) Was a truly independent venture of the empioyee;

(b) Was not committed in the course of the very task assigned to the
employee; and

(c) Was not reasonably foreseeable under the facts and circumstances of
the case considering the nature and scope of his employment.

For the purposes of this subsection, conduct of an employee is reasonably
Joreseeable if a person of ordinary intelligence and prudence could have
reasonably anticipated the conduct and the probability of injury.

2. Nothing in this section imposes strict liability on an employer for any
unforeseeable intentional act of his employee.

3. For the purposes of this section:

(a) “Employee” means any person who is employed by an employer,
including, without limitation, any present or former officer or employee,
immune contractor or member of a board or commission or legislator in this
state.

() “Employer™ means any public or private employer in this state,
including, without limitation, the State of Nevada, any agency of this state
and any political subdivision of the state.

(c) “Immune contractor” has the meaning ascribed to it in subsection 3 of
NRS 41.0307.

(d) “Officer” has the meaning ascribed to it in subsection 4 of NRS
41.0307. .

Sec. 2. NRS 41.03475 is hereby amended to read as follows:

41.03475 [No) Except as otherwise provided in section 1 of this act, no
judgment may be entered against the State of Nevada or any agency of the
state or against any political subdivision of the state for any act or omission
of any present or former officer, employee, immune contractor, member of
a board or commission, or legislator which was outside the course and
scope of his public duties or employment.

Sec. 3. NRS 41.130 is hereby amended to read as follows:

41.130 [Whenever] Except as otherwise provided in section 1 of this
act, whenever any person shall suffer personal injury by wrongful act,
peglect or default of another, the person causing the injury [shall be] is

liable to the person injured for damages; and where the person causing -
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[such] the injury is employed by another person or corporation responsible
for his conduct, [such] har person or corporation so responsible [shall be] is
liable to the person injured for damages.

Sec. 4. The amendatory provisions of this act apply to a civil action -

that is filed on or after the effective date of this act. :
Sec. 5. This act becomes effective upon passage and approval.

Assembly Bill No. 589-Committee on Transportation

CHAPTER 385

AN ACT relating to motor vehicles; providing for the issuance of special license plates
indicating employment as a professional firefighter; imposing a fee for the issuance or
renewal of such license plates; and providing other matters properly relating thereto.

[Approved July 11, 1997]

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 482 of NRS is hereby amended by adding thereto a
new section to read as follows:

1. Except as otherwise provided in this section, the department, in
cooperation with professional firefighters in the State of Nevada, shall
design, prepare and issue license plates that recognize employment as a
professional firefighter using any colors and designs which the department
deems appropriate. The department shall not design, prepare or issue the
license plates unless it receives at least 250 applications for the issuance of
those plates. \

2. The department shall issue license plates that recognize employment
as a professional firefighter for a passenger car or a light commercial
vehicie upon applicaiion by a qualified person who is entitled to license
Plates pursuans 1o NRS 482.265 and who otherwise complies with the
requiremenis for registration and licensing pursuant to this chapter. A
person may request that personalized prestige license plates issued pursuant
10 NRS 482.3667 be combined with license plates that recognize employment
as a professional firefighter if that person pays the fees for the personalized
prestige license plates in addition to the fees for the license plates that
recognize employment as a professional firefighter.

3. An application for the issuance or renewal of license plates that
recognize employment as a professional firefighter is void unless it is
accompanied by documentation which, in the determination of the
department, provides reasonable proof of the identity of the applicant and

- proof of his current employment as a professional firefighter or his status as

a retired professional firefighter. Such documentation may include, but is
not limited to:

(@) An identification card which indicates that the applicant is currently
employed as a professional firefighter or is currently a member of a
Jfirefighters’ union; or

(b) Evidence of his former employment as a professional [firefighter.
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IN THE SUPREME COURT OF THE
STATE OF NEVADA

VALLEY HEALTH SYSTEM, LLC, a

Delaware limited liability company,
d/b/a CENTENNIAL HILLS
HOSPITAL MEDICAL CENTER and
UNIVERSAL HEALTH SERVICES,
INC., a Delaware corporation,

Petitioners,
VS.

EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF
NEVADA, IN AND FOR THE
COUNTY OF CLARK, and THE

HONORABLE RICHARDF.
SCOTTI,

Respondents,
and

AMERICAN NURSING SERVICES,
INC., a Louisiana colgporation;
ESTATE OF JANE DOE, by and
through its Special Administrator,
Misty Peterson; STEVEN DALE
FARMER, an individual; DOES I
through X, inclusive; and ROE
CORPORATIONS I through X,
inclusive,

Real Parties in Interest.

MICHAEL E. PRANGLE, ESQ.
Nevada Bar No. 8619

JOHN F. BEMIS, ESQ.

Nevada Bar No. 9509

HALL PRANGLE & SCHOONVELD, LLC

1160 N. Town Center Drive, Suite 200

Las Vegas, Nevada 89144
Attorneys for Petitioners

Supreme Court Case _ _
No. Electronically Filed

District Court N Apr 29 2015 08:44 ¢
1SUICt Lourt INO. Tracie K. Lindeman
09-A-595780-C ek of Supreme C

Dept. IT

PETITIONERS’ APPENDIX

WRIT OF MANDAMUS ™
PROHIBITION

VOLUME 4 of 4

Valley Health System, LLC, d/b/a Centennial Hills Hospital Medical Center and

Universal Health Services, Inc.

Docket 67886 Document 2015-12952

.M.
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ALPHABETICAL INDEX TO PETITIONERS’ APPENDIX TO THE

PETITION FOR WRIT OF MANDAMUS AND/OR WRIT OF

PROHIBITION

DOCUMENT TITLE VOL.

PAGE NO(S).

Amended Complaint (August 21, 2009) I

American Nursing Services, Inc’s Answer
to Amended Complaint (September 23,
2009) I

American Nursing Services, Inc’s

Opposition to Plaintiffs’ Motion for

Summary Judgment Re: Liability (October
15,2014) 11

American Nursing Services, Inc’s Sur-
Reply Brief in Opposition to Plaintiff’s
Motion for Partial Summary Judgment
(December 10, 2014) 1A%

Complaint (July 23, 2009) I

Defendant Centennial Hills Hospital’s
Answer to Plaintiff’s Amended Complaint
(September 10, 2009) I

Defendants Centennial Hills Hospital and
Universal Health Services, Inc.’s

Opposition to Plaintiff’s Motion for

Summary Judgment Re: Liability and

Joinder to Defendant Steven Dale Farmer’s
Limited Opposition (October 14, 2014) I

Defendants Centennial Hills Hospital and
Universal Health Services, Inc.’s Errata to
Their Opposition to Plaintiff’s Motion for
Summary Judgment Re: Liability and

Joinder to Defendant Steven Dale Farmer’s
Limited Opposition (October 16, 2014) 111

WAO0007 - WA0012

WA0036 - WA0041

WA0246 - WA0500

WAO0732 - WAO0761
WAO0001 - WA0006

WAO0013 - WA0022

WAO0125 - WA0245

WAO0501 - WA0504
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Defendants Centennial Hills Hospital and
Universal Health Services, Inc.’s
Supplemental Briefing in Opposition to
Plaintiff’s Motion for Partial Summary
Judgment (December 10, 2014)

Defendant Universal Health Services, Inc’s
Motion to Dismiss for Lack of Personal
Jurisdiction (September 10, 2009)

Defendant Universal Health Services, Inc’s
Answer to Plaintiff’s Amended Complaint
(September 11, 2013)

Jane Doe’s Medical Records

Order on Plaintiff’s Motion for Summary
Judgment Re: Liability (February 27, 2015)

Plaintiff’s Motion for Summary Judgment
Re: Liability (September 29, 2014)

Relevant portions of Steven Farmer’s
Personnel File From Centennial Hills
Hospital

Reply to Defendants’ Oppositions to
Plaintiff’s Motion for Summary Judgment
Re: Liability (November 21, 2014)

Suggestion of Death on the Record
(September 10, 2013)

Transcript Re: Plaintiff’s Motion for
Summary Judgment Re: Liability
(December 31, 2014)

4829-5937-8723,v. 2

IV

IV

—

IV

III

IV

WAOQ762 - WAO0B16

WAO0023 - WA0035

WA0044 - WA0052
WAO0855 - WAO0862

WAO0847 - WA0854

WAOQ053 - WA0124

WAO0863 - WA0864

WAO0505 - WAO0731

WA0042 - WA0043
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Pystt Silvestri
701 E. Bridger Avenue
Suite 600
Las Vegas, Nevada 83101
(702) 383-6000

RPLY

JAMES P.C. SILVESTRI, ESQ.
Nevada Bar No. 3603

PYATT SILVESTRI

701 Bridger Avenue, Suite 600
Las Vegas, Nevada 89101

(702) 383-6000

S. BRENT VOGEL, ESQ.

Nevada Bar No. 6858

AMANDA J. BROOKHYSER, ESQ.

Nevada Bar No. 11526

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Blvd., Suite 600

Las Vegas, Nevada 89118

Attorneys for Defendants
AMERICAN NURSING SERVICES, INC.,

Electronically Filed

12/10/2014 04:18:29 PM

TRy -

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

JANE DOE,
Plaintiff,

VS.

CENTENNIAL HILLS HOSPITAL
MEDICAL CENTER AUXILIARY, a Nevada
corporation; VALLEY HEALTH SYSTEM
LLC, a Nevada limited liability company;
UNIVERSAL HEALTH SERVICES
FOUNDATION, a Pennsylvania corporation;
AMERICAN NURSING SERVICES, INC, a
Louisiana  corporation; STEVEN DALE
FARMER, an individual; DOES [ through X,
inclusive; and ROE CORPORATIONS 1|
through X, inclusive,

Detendants.

N N vt S vl an it s vl s St v s St ot N ot Nas o’

AMERICAN NURSING SERVICES, INC.’S SUR-REPLY BRIEF IN OPPOSITION TO

CASE NO.: A-09-595780-C
DEPT NO.: II

PLAINTIFE’S MOTION FOR PARTIAL SUMMARY JUDGMENT

WA. 0732




1 COMES NOW, Defendant AMERICAN NURSING SERVICES (“ANS™), by and
2 || through its attorneys of record James P. C. Silvestri, Esq., of the Law Firm PYATT SILVESTRI,
3 || S. Brent Vogel, Esq., and Amanda J. Brookhyser, Esq. of the law firm of LEWIS BRISBOIS |
4 || BISGAARD & SMITH LLP and hereby submits its Sur-Reply Brief in Opposition to Plaintiff’s

5 || Motion for Partial Summary Judgment.

6 DATED this |0  day of December, 2014. ,
7 PYATT SILVESTRI

JAMES P.C. SILVESTRI, ESQ.
10 ada Bar No. 3603

701 Bridger Avenue, Suite 600
1 Las Vegas, Nevada 89101 |
12 (702) 383-6000
13 S. BRENT VOGEL, ESQ.

Nevada Bar No. 6858
14 AMANDA J. BROOKHYSER, ESQ.

Nevada Bar No. 11526
15 LEWIS BRISBOIS BISGAARD & SMITH LLP
16 6385 S. Rainbow Blvd., Suite 600

Las Vegas, Nevada 89118
17

Attorneys for Defendants
18 AMERICAN NURSING SERVICES, INC.
19 L
20
. SUMMARY OF ARGUMENT
22 Plaintiff filed her Motion for Partial Summary Judgment on or about September 29, 2014.
23 || The points and authorities were comprised of 12 pages. Although the length of a brief is not the -
24 || determiner of substance, it is evidence in this particular matter of what essentially was the sole
25 || issue presented by Plaintiff to the Court. Specifically, Plaintiff contended that ANS was liable :
26 || under a theory of respondeat superior pursuant to NRS 41.130. In fact, even in Plaintiff’s Reply :
27 || Brief, she continues to contend that the sole issue before the Court is whether ANS is liable

Pyatt Sitvestri
701 E. Bridger Avenue
Suite 600
Las Vegas, Nevada 89101
(702) 383-6000

o
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Las Vegas, Nevada 89101
(702) 383-6000

under a theory of respondeat superior under NRS 41.130.!

Plaintiff’s imitial brief was completely void of any discussion of NRS 41.745. Yet, it has

become evident to all parties that as to Plaintiff’s claims against ANS, application of NRS

41.745 1s the primary issue.

In light of the fact that that Plaintiff did not address NRS 41.745 in her Opening Brief,

she was left to address such in her Reply Brief, thereby making arguments and attaching

evidence to which ANS was unable to respond in its Opposition. Therefore, the Court has

granted ANS this opportunity to file a Sur-Reply to Plaintiff’s Reply Brief.

Specifically, ANS now responds to the following issues:

1.

)

NRS 41.745 is the primary basis upon which a Plaintiff can seek to impose
liability against an employer under a theory of respondeat superior when an
employee commits an intentional act.

Plaintiff has the burden of proof to impose liability against ANS, including but
not limited to proving the elements of NRS 41.745.

NRS 41.745 includes an element of “reasonable foreseeability.” As clearly stated
by the Nevada Supreme Court, such “reasonable foreseeability” is not, as Plaintiff
contends, “general foreseeability,” but instead the analysis focuses on the
individual intentional actor. In this case, that focus is upon Stephen Farmer.
Plaintiff misstates the legal analysis of “foreseeability” under NRS 41.745 as
stated in Wood v. Safeway, Inc., 121 P.3d 1026 (Nev. 2005).

Plaintiff improperly included affidavits, and references thereto, of two witnesses,
purportedly “experts,” Paul Hofann and Dwayne Tatalovich. These witnesses

were never identified before the filing of Plaintiff’s Reply Brief.

Based upon the points and authorities contained herein, those in ANS’s Opposition and

those made in argument made to this honorable court, ANS respectfully asks that the Court deny

! Plaintiff’s Reply brief states in pertinent part: “But the instant Motion only has to do with NRS

41.130 liability.” Reply Brief, p. 3, fn. 2. Emphasis in original.

WA. 0734

i
I
i



N T s T~ SV, SR o8

28

Pyatt Silvestri
701 E. Bridger Avenue
Suite 600
Las Vegas, Nevada 89101
(702) 383-6000

Plaintiff’s Motion for Partial Summary Judgment.
IL.

PLAINTIFF MISSTATES THE REQUIREMENTS OF NRS 41.745

NRS 41.745 requires that a Plaintiff prove three requirements before being able to impose |
liability upon an employer under the theory of respondeat superior for the intentional conduct of

an employee.” Plaintiff must prove that the conduct of the employee:

. Was not a truly independent venture of the employee;
. Was committed in the course of the very task assigned to the employee; and
. Was reasonably foreseeable under the facts and circumstances of the case

considering the nature and scope of his or her employment.

A. Plaintiff Cannot Meet Requirements (a) and (b) of NRS 41.745

Plaintiff improperly tries to satisfy the first two elements by relying upon statements

attributed to Stephen Farmer, himself, namely:

o Farmer told Jane Doe that he was in her room to adjust electrical leads
. Farmer told Jane Doe that he was in her room to clean her and her bed due to a

bowel movement that she had had

. Farmer told Jane Doe that he was in her room in order to adjust a catheter

Plaintiff fails to, and cannot, provide evidence that any of these very tasks were assigned
to Farmer since none of these tasks were even required or needed with respect to the care of Jane
Doe. Further, in the alternative, it is undisputed that Farmer was never assigned the task of

touching, in any manner, Jane Doe’s genital areas.

In Jane Doe’s own words:

2 Plaintiff’s creative attempt at realigning the burden of proof standard at oral argument on
December 3, 2014 by arguing that NRS 41,745 is in the “conjunctive,” makes no sense. Plaintiff
has the burden of proof and must prove all three elements, (a), (b) and (c). See Wood, “NRS
41.745 also requires an element of foreseeability, in effect raising the standard and making
employers liable only when an employee’s intentional conduct is reasonably foreseeable under
the circumstances.” Wood at 1036. Emphasis added.

WA. 0735
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. Her electrical leads were not unattached, did not need adjusting and were not even
attached to her breasts and nipples when Farmer assaulted her by fondling her
breasts and nipples.

. Jane Doe did not need cleaning from a bowel movement, Farmer did not clean
her, she had not soiled her bed and Farmer had not replaced her bed pad when
Famer assaulted her by digitally penetrating her anus.

. Jane Doe did not have a catheter in her vagina and her catheter did not need

adjusting when Farmer digitally penetrated her vagina.

Simply because Farmer “says so,” does not create the “very task assigned” to him. .

Further, just because Farmer stated a false reason for his presence at Doe’s bedside does not
make his conduct any less of a “truly independent” act, especially since he performed none of the
very tasks that he allegedly described for Jane Doe. Instead, he performed something completely

different, namely the abhorrent sexual assaults for which he was accused and convicted.

B. Plaintiff Misstates The “Reasonable Foreseeability” Requirement Under NRS
41.745(¢c)

In her Reply Brief, Plaintiff goes to great lengths in arguing that the “reasonable
foreseeability” requirement under NRS 41.745 simply requires some form of “general
foreseeability.” Plaintiff makes this improper argument primarily due to the fact that Plaintiff
misstates the law from Wood v. Safeway, supra. Quoting from Wood, fn. 53, Plaintiff writes in

her brief:

One way to determine whether a risk is inherent in, or created by, an enterprise is to ask

whether the actual occurrence was generally foreseeable consequence of the activity. :

However, “foreseeability” in this context must be distinguished from the “foreseeability”
as a test for negligence. In the latter sense, “foreseeable” means a level of probability

which would lead a prudent person to take effective precautions whereas

“foreseeability” as a test for respondeat superior merely means that in the context of
the particular enterprise an emplovee’s conduct is not so unusual or startling that it

would seem unfair to include the loss resulting from it among other costs of the -

employer’s business. In other words, where the question 1s one of vicarious liability, the
inquiry should be whether the risk was one “that may fairly be regarded as typical
of or broadly incidental to the enterprise undertaken by the employer.

WA. 0736
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Under the modern rationale of respondeat superior, the test for determining whether an
employer is vicariously liable for the tortious conduct of his employee is closely related

to the test applied in workers’ compensation cases for determining whether an injury :

arose out of or in the course of employment.

See Reply Brief, p. 17. Emphasis in Reply Brief, only.

However, when one reads the FULL quote from fn. 53 in Wood, it is crystal clear that the

Nevada Supreme Court is making the distinction of how “foreseeability” in situations involving

respondeat superior is applied in California, as compared to Nevada under NRS 41.745. The

Nevada Supreme Court prefaced the above referenced quote with:

“The California Court of Appeal has explained “foreseeability” in the context of
respondeat superior as follows:

The same quote is concluded by the Nevada Supreme Court stating;

This court quoted a portion of the above language with approval in State, Department of
Human Resources v. Jimenez, 113 Nev. 356, 365, 935 P.2d 274, 279-80 (1997).
However that opinion was later withdrawn based upon the voluntary stipulation to
dismiss the case. State, Dep 't Hum. Res. V. Jimenez, 113 Nev. 735, 941 P.2d 969 (1997).

So, in essence, Plaintiff was asking this Court to consider the foreseeability test in
Jimenez which the Nevada legislature specifically overturned by immediately enacting NRS

41.745. See Legislative History for Assembly Bill 595, Exhibit “12..3

The Nevada Supreme Court has given parties specific guidance about how to analyze
“reasonable foreseeability.” The Court in Wood looked specifically at the subject employee’s
background, including the fact that (1) Ronquillo-Nino had no prior criminal history, (2) his
employer required proper proof of identification, checked employment references and (3)
completed proper Immigration and Naturalization forms of its employees. See Wood, supra, at

1036-1037.

* Interestingly, Plaintiff admits on p. 27 of her Reply Brief that “California Law Differs From
Nevada law and is Not Persuasive.” Yet Plaintiff wants to rely upon the totally distinguishable
California law as it pertains to the definition of foreseeability as used in a respondeat superior

situation.  Of further interest, however, is that in situations involving sexual abuse by a health

care professional, such as in Lisa M. v. Henry May Newhall Memorial Hospital, 12 Cal. 4% 291,
907 P.2d 358 (1995), courts have held that such abhorrent acts are not foreseeable even under the

“general foreseeability” test upon which Plaintiff would like to rely. See Lisa M., 12 Cal. 4%

302-306.
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Instead of focusing on such particulars, Plaintiff instead makes generalized arguments

that since violent and/or sexual attacks have occurred in workplace environments before, it |
should be foreseeable that such could have occurred to Jane Doe. Plaintiff tries to support this |
argument by relying upon the affidavits of two witnesses never before disclosed and who clearly
do not understand Nevada law on this issue.* Plaintiff also points to the fact that ANS has
insurance coverage as potential evidence that the acts of Farmer were foreseeable. If that were
the case, the foreseeability requirement of any tort would be met as long as the defendant who is -
being sued has an insurance policy. Not only is Plaintiff's position unsupported by any actual
legal authority, but it violates the basic public policy behind actors maintaining comprehensive

insurance policies to protect themselves as well as the public.

Thus, Plaintiff fails to meet the proper requirement of NRS 41.745(c). Plaintiff’s |
argument can only withstand judicial analysis where “general foreseeability” is the standard,

which it clearly is not.
I

CONCLUSION

Plaintiff’s reliance upon previously undisclosed argument and evidence does not support
Plaintiff’s request for partial summary judgment. The thrust of these new arguments is based

upon erroneous interpretations of facts and law.
The undisputed, material evidence supports one consistent set of conclusions:

. Farmer committed several truly independent acts involving the criminal sexual

assaults against Jane Doe

. Farmer’s deviant behavior was not committed in the course of the very tasks

assigned to him, i.e. to provide medical care to Jane Doe. His repugnant behavior

was not done on behalf of ANS, nor done out of any sense of duty owed to ANS.

|
* Plaintiff’s use of these affidavits is a clear violation of NRCP 37(c). See also Francis v. Wynn 4
Las Vegas, LLC, 127 Nev. Adv. Op. 60, 262 P.3d 705, 715 0.7 (201 1); Weaver v. State, Dep't of

Motor Vehicles, 121 Nev. 494, 502, 117 P.3d 193, 198-99 (2005).
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. Farmer’s sexual assaults committed against Jane Doe were not reasonably
foreseeable under the circumstance of this case considering the nature and scope

of his employment.

As a result, Plaintiff cannot meet her burden of proving respondeat superior liability
against ANS under NRS 41.745. Plaintiff’s Motion for Partial Summary Judgment should be
denied.

DATED this /¥ day of December, 2014.

PYATT SILVESTRI

J/M 8 N—

P.C. SILVESTRT, ESQ.
da Bar No. 3603
d1 Bridger Avenue, Suite 600

Las Vegas, Nevada 89101
(702) 383-6000

S. BRENT VOGEL, ESQ.

Nevada Bar No. 6858

AMANDA J. BROOKHYSER, ESQ.

Nevada Bar No. 11526

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Blvd., Suite 600

Las Vegas, Nevada 89118

Attorneys for Defendants
AMERICAN NURSING SERVICES, INC.

WA, 0739




CERTIFICATE OF SERVICE

[ hereby certify that on the “_\_®/day of December, 2014, service of the foregoing
AMERICAN NURSING SERVICES, INC.’S SUR-REPLY BRIEF IN OPPOSITION TO
PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT
on the following person(s) by the following method(s) pursuant to NRCP 5(b):

(= R - B S

Via E:Filed/Served:
Robert E. Murdock, Esq.
Eckley M. Keach, Esq.

g I 520 S. Fourth Street

Las Vegas, Nevada 89101
9 || Attomeys for Plaintiff

10 1 Via E:Filed/Served:

John F. Bemis, Esq.

HALL PRANGLE & SCHOONVELD, LLC

12 || 1160 N. Town Center Drive, Suite 200

Las Vegas, Nevada 89144

13 || F:384-6025

Attorneys for Centennial Hills Hospital Medical Center
14 Valley Health Systems LLC

Via E:Filed/Served:

16 || Robert McBride, Esq.

MANDELBAUM, ELLTERON & McBRIDE
17 || 2012 Hamilton Lane

Las Vegas, Nevada 89106

Attorneys for Dale Farmer

19 || F:367-1978

20 || Via E:Filed/Served:

S. Brent Vogel, Esq.

21 || LEWIS BIRSBOIS BISGAARD & SMITH
6385 S. Rainbow, Suite 600

Las Vegas, Nevada 89118

13 || Attorneys for American Nursing Services
F: 893-3789
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History of AB595

History of AB595

Versions: As Introduced First Reprint Second Reprint As Enrolied

BDR 3-1631
introduced:06/12/97
Introduced By: Judiciary

Summary: Revises provisions governing civil fiability of public and private employers for intentional conduct of
employees. (BDR 3-1631)

Heard in the the following Committees:
Assembly: JUDICIARY 6-19
Senate: JUDICIARY 7-4

« 06/12/97 Read first time. Referred to Committee on Judiciary. To printer.

+ 06/13/97 From printer. To committee.

+ 06/19/97 From committee: Amend, and do pass as amended.

+ 06/20/97 Read second time. Amended. To printer.

« 06/21/97 From printer. To engrossment. Engrossed. First reprint.

« 06/21/97 Placed on General File.

- 06/21/97 Read third time. Passed, as amended. Title approved. To Senate.

- 06/23/97 In Senate. Read first time. Referred to Committee on Judiciary. To committee.

« 07/05/97 From committee: Amend, and do pass as amended. Placed on Second Reading File.

+ 07/05/97 Read second time. Amended. To printer.

« 07/05/97 From printer. To re-engrossment. Re-engrossed. Second reprint. Declared an emergency measure
under the Constitution.

+ 07/05/97 Read third time. Passed, as amended. Title approved. To Assembly.

« 07/05/97 In Assembly.

« 07/05/97 Senate amendment concurred in.

« 07/05/97 To enrollment.

« 07/08/97 Enrolled and delivered to Governor.

- 07/11/97 Approved by the Governor.

« 07/14/97 Chapter 384.

- 07/21/97 Effective July 11, 1997.

Go back Home Page

http:/fwww.leg.state.nv.us/Session/69th 1997 tracking/Detail.cfm?dbo_in_intro__introlD=1263[12/10/2014 3:14:05 PM] WA 0742



Assembly Bill No. 595

Assembly Bill No. 595-Committee on Judiciary
June 12, 1997

Referred to Committee on Judiciary

SUMMARY--Revises provisions goveming civil liability of public and private employers for intentional conduct of employees. (BDR 3-1631)

FISCAL NOTE: Effect on Local Government: No.
Effect on the State or on Industrial Insurance: No.

EXPLANATION - Matter in italics is new: matter in brackets [ | is material to be omitted.

AN ACT relating to civil lability; revising the provisions governing civil liability of public and private employers for the intentional conduct of employees; and providing other
matters properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1 Chapter 41 of NRS is hereby amended by adding thereto a new section to read as follows:

1. An employer is not liable for harm or injury caused by the intentional conduct of an employee if the conduct of the
employee:

(a) Was a truly independent venture of the emplovee;

(b) Was not committed in the course of the very task assigned to the employee; and

(c) Was not reasonably foreseeable under the facts and circumstances of the case considering the nature and scope of
his employment.

For the purposes of this subsection, conduct of an employee is reasonably foreseeable if a person of ordinary
intelligence and prudence would have reasonably anticipated that the particular harm or injury could occur.

2. Nothing in this section imposes strict liability on an employer for any unforeseeable intentional act of his employee.
3. For the purposes of this section:

(a) "Employee" means any person who is employed by an employer, including, without limitation, any present or
Jormer officer or emplovee, immune contractor or member of a board or commission or legislator in this state.

(b) "Employer” means any public or private employer in this state, including, without limitation, the State of Nevada,
any agency of this state and any political subdivision of the state.

(c) "Imnume contractor” has the meaning ascribed to it in subsection 3 of NRS 41.0307.

(d) "Officer” has the meaning ascribed to it in subsection 4 of NRS 41.0307.

Sec. 2 NRS 41.03475 is hereby amended to read as follows:

41.03475[No] Except as otherwise provided in section I of this act, no Jjudgment may be entered against the State of
Nevada or any agency of the state or against any political subdivision of the state for any act or omission of any
present or former officer, employee, immune contractor, member of a board or commission, or legislator which was
outside the course and scope of his public duties or employment.

Sec. 3 NRS 41.130 is hereby amended to read as follows:

41.130[Whenever] Except as otherwise provided in section 1 of this act, whesnever any person shall suffer personal
injury by wrongful act, neglect or default of another, the person causing the injury [shall be] is lable to the person
injured for damages; and where the person causing [such] the injury is employed by another person or corporation
responsible for his conduct, [such] that person or corporation so responsible [shall be] is liable to the person injured
for damages.

Sec. 4 This act becomes effective upon passage and approval.
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Assembly Bill No. 595

(REPRINTED WITH ADOPTED AMENDMENTY)
FIRST REPRINT

Assembly Bill No. 595-Committee on Judiciary

June 12, 1997

Referred to Committee on Judiciary
SUMMARY --Revises provisions governing civil liability of public and private employers for intentional conduct of employees. (BDR 3-1631)

FISCAL NOTE: Effect on Local Governiment: No.
Effect on the State or on Industrial Insurance: No.

EXPLANATION - Matter in italics is new; matter in brackets | | is material 10 be omitted.

AN ACT relating to civil liability; revising the provisions governing civil liability of public and private employers for the intentional conduct of employees; and providing other
matters properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section I Chapter 41 of NRS is hereby amended by adding thereto a new section to read as follows:

1. An employer is not liable for harm or injury caused by the intentional conduct of an employee if the conduct of the
emplovee:

(a) Was a truly independent venture of the employee;

(b) Was not committed in the course of the very task assigned to the emplovee; and

(c) Was not reasonably foreseeable under the facts and circumstances of the case considering the nature and scope of
his employment.

For the purposes of this subsection, conduct of an employee is reasonably foreseeable if a person of ordinary
imtelligence and prudence could have reasonably anticipated the conduct and the probability of injury.

2. Nothing in this section imposes strict liability on an employer for any unforeseeable intentional act of his employee.
3. For the purposes of this section:

(a) "Employee" means any person who is employed bv an employer, including, without limitation, any present or
Jormer officer or employee, immune contractor or member of a board or commission or legislator in this state.

(b) "Employer” means any public or private employer in this state, including, without limitation, the State of Nevada,
any agency of this state and any political subdivision of the state.

(¢) "Immune contractor” has the meaning ascribed to it in subsection 3 of NRS 41.0307.

(d) "Officer” has the meaning ascribed to it in subsection 4 of NRS 41.0307.

Sec. 2 NRS 41.03475 is hereby amended to read as follows:

41.03475[No] Except as otherwise provided in section 1 of this act, no Judgment may be entered against the State of
Nevada or any agency of the state or against any political subdivision of the state for any act or omission of any
present or former officer, employee, immune contractor, member of a board or commuission, or legislator which was
outside the course and scope of his public duties or employment.

Sec. 3 NRS 41.130 is hereby amended to read as follows:

41.130[Whenever] Except as otherwise provided in section I of this act, whenever any person shall suffer personal
injury by wrongful act, neglect or default of another, the person causing the imjury [shall be] is liable to the person
injured for damages; and where the person causing [such] the injury is employed by another person or corporation
responsible for his conduct, [such] that person or corporation so responsible [shall be] /s liable to the person injured
for damages.

Sec. 4 This act becomes effective upon passage and approval.
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Assembly Bill No. 595

(REPRINTED WITH ADOPTED AMENDMENTS)
SECOND REPRINT

Assembly Bill No. 595-Committee on Judiciary

June 12, 1997

Referred to Comumittee on Judiciary
SUMMARY--Revises provisions governing civil liability of public and private cmployers for intentional conduct of employees. (BDR 3-1631)

FISCAL NOTE: Effect on Local Government: No.
Effect on the State or on Industrial Insurance: No.

EXPLANATION - Matter in italics is new; matter in brackets | | is material to be omitted.

AN ACT relating to civil liability; revising the provisions governing civil liability of public and private employers for the intentional conduct of employees; and providing other
matters properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA. REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1 Chapter 41 of NRS is hereby amended by adding thereto a new section to read as follows:

1. An emplover is not liable for harm or injury caused by the intentional conduct of an employee if the conduct of the
employee:

(a) Was a truly independent venture of the employee;

(b) Was not committed in the course of the very task assigned to the emplovee; and

(c) Was not reasonably foreseeable under the facts and circumstances of the case considering the nature and scope of
his employment.

For the purposes of this subsection, conduct of an employee is reasonably foreseeable if a person of ordinary
intelligence and prudence could have reasonably anticipated the conduct and the probability of injury.

2. Nothing in this section imposes strict liability on an employer for any unforeseeable intentional act of his emplovee.
3. For the purposes of this section:

(a) "Employee"” means any person who is employed by an employer, including, without limitation, any present or
Jormer officer or employce. immune contractor or member of a board or commission or legislator in this state.

(b) "Employer" means any public or private employer in this state, including, without limitation, the State of Nevada,
any agency of this state and any political subdivision of the state.

(c) "Immune contractor” has the meaning ascribed o it in subsection 3 of NRS 41.0307.

(d) "Officer" has the meaning ascribed to it in subsection 4 of NRS 41.0307.

Sec. 2 NRS 41.03475 is hereby amended to read as follows:

41.03475[No] Except as otherwise provided in section 1 of this act, no judgment may be entered against the State of
Nevada or any agency of the state or against any political subdivision of the state for any act or omission of any
present or former officer, employee, immune contractor, member of a board or commission, or legislator which was
outside the course and scope of his public duties or employment.

Sec. 3 NRS 41.130 is hereby amended to read as follows:

41.130[Whenever] Except as otherwise provided in section 1 of this act, whenever any person shall suffer personal
injury by wrongful act, neglect or default of another, the person causing the injury [shall be] is liable to the person
injured for damages; and where the person causing [such] the injury is employed by another person or corporation
responsible for his conduct, [such] rhat person or corporation so responsible [shall be] is liable to the person injured
for damages.

Sec. 4 The amendatory provisions of this act apply to a civil action that is filed on or after the effective date of this act.

Sec. 5 This act becomes effective upon passage and approval.
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Assembly Bill No. 595

Assembly Bill No. 595-Committee on Judiciary
CHAPTER

384

AN ACT relating to civil liability; revising the provisions governing civil liability of public and private employers for the intentional conduct of employees; and providing other
matters properly relating thereto.

[Approved July 11, 1957]

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 41 of NRS is hereby amended by adding thereto a new section to read as follows:

1. An employer is not liable for harm or injury caused by the intentional conduct of un employee if the conduct of the
employee:

(a) Was a truly independent venture of the emplovee;

(b) Was not committed in the course of the very task assigned to the employee; and

(c) Was not reasonably foresecable under the facts and circumstances of the case considering the nature and scope of
his employment.

For the purposes of this subsection, conduct of an emplovee is reasonably foreseeable if a person of ordinary
intelligence and prudence could have reasonably anticipated the conduct and the probability of injury.

2. Nothing in this section imposes strict liability on an employer for any unforeseeable intentional act of his employee.
3. For the purposes of this section:

(a) "Employee” means any person who is employed by an employer, including, without limitation, anv present or
former officer or employee, immune contractor or member of a board or commission or legislator in this state.

(b) "Employer” means any public or private employer in this state, including, without limitation, the State of Nevada,
any agency of this state and any political subdivision of the state.

(c) "Immune contractor” has the meaning ascribed to it in subsection 3 of NRS 41.0307.

(d) "Officer” has the meaning ascribed to it in subsection 4 of NRS 41.0307.

Sec. 2. NRS 41.03475 is hereby amended to read as follows:

41.03475[No] Except as otherwise provided in section I of this act, no judgment may be entered against the State of
Nevada or any agency of the state or against any political subdivision of the state for any act or omission of any
present or former officer, employee, immune contractor, member of a board or commission, or legislator which was
outside the course and scope of his public duties or employment.

Sec. 3. NRS 41.130 1s hereby amended to read as follows:

41.130]Whenever] Except as otherwise provided in section 1 of this act, whenever any person shall suffer personal
injury by wrongful act, neglect or default of another, the person causing the injury [shall be] is liable to the person
injured for damages; and where the person causing [such] ke injury is employed by another person or corporation
responsible for his conduct, [such] #haf person or corporation so responsible [shall be] is liable to the person injured
for damages.

Sec. 4. The amendatory provisions of this act apply to a civil action that is filed on or after the effective date of this
act.

Sec. 5. This act becomes effective upon passage and approval.
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MINUTES OF THE

MINUTES OF THE

ASSEMBLY COMMITTEE ON JUDICIARY
Sixty-ninth Session

June 19, 1997

The Committee on Judiciary was called to order at 8:15 am., on Thursday, June 19, 1997. Chairman Bemfe'And_erson
presided in Room 3138 of the Legislative Building, Carson City, Nevada. Exhibit A is the Agenda. Exhibit B is the
Guest List.

COMMITTEE MEMBERS PRESENT:
Mr. Bernie Anderson, Chairman
Ms. Barbara Buckley, Vice Chairman
Mr. Clarence (Tom) Collins
Ms. Merle Berman
Mr. John Carpenter
Mr. Don Gustavson
Mr. Dario Herrera
Mrs. Ellen Koivisto
Mr. Mark Manendo
Mr. Dennis Nolan
Ms. Genie Ohrenschall
Mr. Richard Perkins
Mr. Brian Sandoval
Mrs. Gene Segerblom
GUEST LEGISLATORS PRESENT:
Chris Giunchigliani, Representative, Clark County Assembly District 9
Douglas Bache, Representative, Clark County Assembly District 11
STAFF MEMBERS PRESENT:
Donald O. Williams, Chief Principal Research Analyst

Risa L. Berger, Committee Counsel

. . WA. 0747
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MINUTES OF THE

Matthew Baker, Committee Secretary
OTHERS PRESENT:
Alice Molasky, Commissioner, Insurance Division, Department of Business
and Industry
Ann Fleck, Insurance Counsel and Hearing Officer, Insurance Division.
Rich Myers, Representative, Nevada Trial Lawyer’s Association (NTLA)
Larry Matheis, Representative, Nevada State Medical Association
Tom Stephens, Director, Nevada Department of Transportation (NDOT)
Madelyn Shipman, Representative, Washoe County
Robert Maddux, Representative, NTLA
John Crawford, Chief, Right-of-Way-Agent, NDOT
Pam Wilcox, Administrator, Division of State Lands
Brooke Neilsen, Assistant Attorney General, Attorney General’s Office
Tom Ray, Solicitor General, Litigation Division, Attorney General’s Office
David Howard, Representative, Reno/Sparks Chamber of Commerce
Jim Nelson, Representative, Nevada Association of Employers
Lt Stan Olsen, Legislative Liaison, Las Vegas Metropolitan Police
Department
Carole Vilardo, Representative, Nevada Taxpayer’s Association
Bill Bradley, Representative, NTLA
John Sullivan, General Counsel, Las Vegas Disseminator Service

Todd Roberts, Executive Vice President, Nevada Disseminator Services Richard Scott, President, Sports Media
Network.

Dennis Neilander, Chief, Corporate Securities, Gaming Control Board
David Harrison Kramer, Private Citizen

Following roll call, the Chairman asked committee members to take action to introduce the following Bill Draft
Request:

* BDR 41-1236 revises provisions governing revocation of gaming licenses.

(AB.621)

hetp://www.leg state.nv.us/Session/69th1997/9 Tminutes/ AM/JD/amé-19JD htm[12/10/2014 3:03:45 PM] WA. 0748




MINUTES OF THE

ASSEMBLYWOMAN BUCKLEY MOVED COMMITTEE INTRODUCTION OF BDR 41-1236. (A.B.
621)

ASSEMBLYMAN NOLAN SECONDED THE MOTION.

THE MOTION CARRIED UNANIMOUSLY BY THOSE PRESENT. (ASSEMBLYMAN PERKINS
AND HERRERA AND ASSEMBLYWOMAN SEGERBLOM WERE ABSENT FOR THE VOTE.)

Testimony commenced on A.B, 577.
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MINUTES OF THE

.

Assemblywoman Giunchigliani stated she had reviewed parts of the Sen. Schneider’s bill and had spoken with
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MINUTES OF THE

.

Mr. Kramer stated S.B. 13 was constitutional, as seen in Rowan vs. United States Post Office, which dealt with

restrictions on direct mail solicitations. He supplied the co
i i i ; ith unsolicited commercial electroni

mmittee with a copyv of legislation pending in
Exhibit J)
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© MINUTES OF THE

MINUTES OF THE
SENATE COMMITTEE ON JUDICIARY
Sixty-pinth Session

July 4, 1997

The Senate Committee on Judiciary was called to order by Chairman Mark A. James, at 12:55 p.m., on Friday, July 4,
1997, on the Senate Floor of the Legislative Building, Carson City, Nevada. There was no Agenda. There was no
Attendance Roster.

COMMITTEE MEMBERS PRESENT:

Senator Mark A. James, Chairman

Senator Jon C. Porter, Vice Chairman

Senator Mike McGinness

Senator Maurice Washington

Senator Emest E. Adler

Senator Dina Titus

Senator Valerie Wiener

STAFF MEMBERS PRESENT:

Barbara Moss, Committee Secretary

Chairman James discussed Assembly Bill (A.B.) 595 and asked for a committee motion.

assembly bill 595: Revises provisions governing civil liability
of public and private employers for intentional conduct of
employees. (BDR 3-1631)

Senator McGinness moved to amend and do pass a.b. 395.

Senator Wiener seconded the motion.

the motion carried. (senators adler and james abstained from THE votE.)

&k K kok

Chairman James adjourned the meeting at 1:00 p.m.

RESPECTFULLY SUBMITTED:
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Barbara Moss,

Committee Secretary

APPROVED BY:

Senator Mark A. James, Chairman

DATE:
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777 NORTH RAINBOW BLVD., STE. 225
LAS VEGAS, NEVADA 89107
TELEPHONE: 702-889-6400

HALL PRANGLE & SCHOONVELD, LLC
RAINBOW CORPORATE CENTER

FACSIMILE: 702-384-6025
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SB

MICHAEL E. PRANGLE, ESQ.

Nevada Bar No. 8619

JOHN F. BEMIS, ESQ.

Nevada Bar No. 9509

HALL PRANGLE & SCHOONVELD, LLC
1160 North Town Center Drive, Suite 200
Las Vegas, Nevada 89144

Phone: 702-889-6400

Facsimile: 702-384-6025
efile@hpslaw.com

Attorneys for Defendants

Centennial Hills Hospiial and

Universal Health Services, Inc.

Electronically Filed
12/10/2014 06:54:58 PM

i b s

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

ESTATE OF JANE DOE, by and through its Special
Administrator, Misty Petersen,

Plaintiff,
Vs.

VALLEY HEALTH SYSTEM LLC, a Nevada
limited liability company, d/b/a CENTENNIAL
HILLS HOSPITAL MEDICAL CENTER;
UNIVERSAL HEALTH SERVICES, INC., a
Delaware corporation; AMERICAN NURSING
SERVICES, INC., a Louisiana corporation,;
STEVEN DALE FARMER, an individual; DOES I
through X, inclusive; and ROE CORPORATIONS I
through X, inclusive,

Defendants.

CASE NO. A595780
DEPT NO. 11

Date of Hearing:

Time of Hearing:

DEFENDANTS’ CENTENNIAL HILLS HOSPITAL AND UNIVERSAL HEALTH

SERVICES, INC.’S SUPPLEMENTAL BRIEFING IN OPPOSITION TO PLAINTIFF’S
MOTION FOR PARTIAL SUMMARY JUDGMENT

COME NOW Defendants, CENTENNIAL HILLS HOSPITAL (“Centennial”) and

UNIVERSAL HEALTH SERVICES, INC. (“UHS™), by and through their attorneys of record,

Page 1 0of 26
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Las VEGAS, NEVADA 89107

777 NORTH RAINBOW BLVD., STE. 225
TELEPHONE: 702-889-6400
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the law firm of HALL, PRANGLE & SCHOONVELD, LLC, and hereby submit their
Supplemental Briefing in Opposition to Plaintiff’s Motion for Partial Summary Judgment.

This Supplemental Briefing is made and based upon the pleadings on file, thg
Memorandum of Points and Authorities herein, and any oral argument by counsel that may bg
heard at the time of the continued hearing on Plaintiff’s Motion.

DATED this /O day of December, 2014.

HALL PRANGLE & SCHOONVELD, LLC
P W v D /W &Bﬁjﬁ
By LN Py~ gk ) 125 oe
MICHAEL E. PRANGUE, ESQ.
Nevada Bar No. 8619
JOHN F. BEMIS, ESQ.
Nevada Bar No. 9509
1160 North Town Center Drive, Suite 200
Las Vegas, Nevada 89144
Phone: 702-889-6400
Facsimile: 702-384-6025
efile@hpslaw.com
Attorneys for Defendants
Centennial Hills Hospital and
Universal Health Services, Inc.
/11
/11
/11
/11
/11
/117
/11
/11
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HALL PRANGLE & SCHOONVELD, LLC

RAINBOW CORPORATE CENTER
777 NORTH RAINBOW BLVD., STE. 225

LAS VEGAS, NEVADA 89107

702-889-6400

FACSIMILE: 702-384-6025
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DFENDANTS, CENTENNIAL AND UHS’S MEMORANDUM OF POINTS AND
AUTHORITIES IN OPPOSITION TO PLAINTIFF’S MOTION FOR PARTIAL
SUMMARY JUDGMENT ON THE ISSUE OF VICARIOUS LIABILITY

INTRODUCTION

Plaintiff’s Motion for Partial Summary Judgment must be denied, as genuine issues of
material fact remain concerning each of the elements of NRS 41.745, such that Centennial and
UHS cannot be held vicariously liable for Farmer’s sexual assault of Decedent as a matter of
law. Rather than focusing on a proper analysis of the relevant law, Plaintiff has bombarded the
Court and Defendants with voluminous irrelevant and improperly presented briefing' thaf
includes numerous false statements of law and bare conclusions lacking sufficient evidentiary
support, in a misguided attempt to convince this Court to ignore the applicable law regarding
vicarious liability for intentional torts. Specifically, Plaintiff incorrectly claims that the entry of
a judgment of conviction against Farmer not only establishes Farmer’s civil liability as a matter]
of law, but that Farmer’s conviction also establishes Centennial an UHS’s vicarious liability as a
matter of law under NRS 41.133. However, Plaintiff’s assertion is fundamentally flawed.

Although Farmer’s criminal conviction is conclusive evidence that the sexual assault
occurred under NRS 41.133, the proper inquiry for imposing vicarious liability on Centennial
and UHS is NRS 41.745, which requires Plaintiff to show that (1) Farmer was an employee of
Centennial and UHS at the time of the sexual assault; (2) Farmer’s sexual assault was not an
independent venture, but rather (3) perpetrated in the course of the very task(s) assigned to him;
and (4) that Farmer’s sexual assault was reasonably foreseeable to Centennial and UHS under
the facts and circumstances of this case. As discussed fully herein, Plaintiff has failed to meetw

this burden, as genuine issues of material fact remain as to one or more of the above elements.

' EDCR 2.20(a) limits papers submitted in support of pretrial brief to 30 pages, absent a court order permitting 4
longer brief or points and authorities. (Plaintiff’s Reply, excluding exhibits was 47 pages).

Page 3 0f 26 WA, 0764




HALL PRANGLE & SCHOONVELD, LL.C

RAINBOW CORPORATE CENTER
777 NORTH RAINBOW BLVD., STE, 225

LAS VEGAS, NEVADA 89107
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Despite Plaintifs improper attempt to show otherwise, the evidence unequivocally
shows that Farmer’s sexual assault on Decedent was an independent venture that was completely)
extraneous to the scope of his very tasks as a CNA, which was not reasonably foreseeable to
Defendants Centennial and UHS. Accordingly, Plaintiff’s Motion must be denied.

SUMMARY JUDGMENT STANDARD

The moving party has the initial burden of establishing the absence of a genuine issuée
of fact on each issue material to its case.” This means that the moving party must first present
sufficient evidence that would entitle her to a directed verdict, before the burden shifis to the
nonmoving party, “who must [then] present significant probative evidence tending to support its
claim or defense.”

Evidence that would be inadmissible at the trial, such as hearsay, is inadmissible to
support a motion for summary judgment. In addition, Plaintiff cannot rest on bare conclusory,
allegations that she has proven her case as matter of law and that Defendants do not have
evidence to prevail at trial, as such allegations fail to meet the moving burden on a Motion for
Summary Judgment.’

All justifiable inferences are to be drawn in favor of the non-moving party, and the

non-moving party’s evidence is to be believed.® The non-moving party must be permitted to

proceed to trial when there is sufficient evidence to support the material factual dispute.7

2CAR T ransp. Brokerage Co. v. Darden Restaurants, Inc., 213 F.3d 474, 480 (9th Cir. 2000) (emphasis added
(internal citation omitted).

3 1d. at 480 (quoting Intel Corp. v. Hartford Accident & Indem. Co., 952 F.2d 1551, 1558 (9th Cir.1991).
* Adamson v. Bowker, 85 Nev. 115,119, 450 P.2d 796, 799 (1969) (emphasis added) (internal citation omitted).
* Metro Indus., Inc. v. Sammi Corp., 82 F.3d 839, 847 (9™ Cir. 1996).

S Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S. Ct. 2505, 2513-14, 91 L. Ed. 2d 202 (1986) (emphasi
added) (quoting Adickes, 398 U.S., at 158-159, 90 S.Ct., at 1608-1609).

7 Liberty Lobby, Inc., 477 U.S. at 248-49, 106 S.Ct. at 2510 (emphasis added) (internal citation omitted).
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“Credibility determinations, the weighing of the evidence and the drawing of legitimate
inferences from the facts are jury functions, not those of a judge, whether he is ruling on a

motion for summary judgment or for a directed verdict.”®

ISSUES PRESENTED

L PLAINTIFF IS NOT ENTITLED TO SUMMARY JUDGMENT BECAUSH
GENUINE ISSUES OF MATERIAL FACT REMAIN AS TO THE ELEMENTS
OF NRS 41.745°S VICARIOUS LIABILITY TEST

11. CENTENNIAL AND UHS ARE NOT STRICTLY LIABLE FOR FARMER’S
ASSAULT UNDER PLAINTIFF’S IMPROPER NON-DELEGABLE PREMISE
LIABILITY AND COMMON CARRIER STRICT LIABILITY ARGUMENTS

L. CENTENNIAL AND UHS DID NOT RATIFY FARMER’S ASSAULT

LEGAL ARGUMENT

Even though Farmer has been criminally convicted, there still remain numerous issues of
material fact that must be resolved in order to hold Centennial and UHS liable for Farmer’s
intentional conduct. In order for Plaintiff to prevail on her Motion, there must be no evidence on
which a reasonable jury could find in favor of Defendants, with regard to any of the above
1ssues. Any evidence presented on each of these issues must be drawn in favor of Defendants
which means that the Court must construe any “close calls” in Defendants’ favor.” Because

genuine issues of material fact remain as to the above issues, Plaintiff’s Motion must be denied.

1
117

11/

8 Liberty Lobby, Inc., 477 U.S. at 255, 106 S. Ct. at 2513.
°Id. at 255, 106 S. Ct. at 2513-14 (emphasis added).
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L PLAINTIFF IS NOT ENTITLED TO SUMMARY JUDGMENT BECAUSH
GENUINE ISSUES OF MATERIAL FACT REMAIN AS TO THE ELEMENTS
OF NRS 41.745°S VICARIOUS LIABILITY TEST

NRS 41.745 is an exception to Nevada’s general vicarious liability law that bars recovery
against employers for their employees’ unforeseeable intentional torts that are committed outside
the course and scope of their employment: '

1. An employer is not liable for harm or injury caused by the intentional

conduct of an employee if the conduct of the employee:

(a) Was atruly independent venture of the employese;

(b) Was not committed in the course of the very task assigned to the
employee; and

(c) Was not reasonably foreseeable under the facts and circumstances of
the case considering the nature and scope of his or her employment.
E For the purposes of this subsection, conduct of an employee is reasonably
foreseeable if a person of ordinary intelligence and prudence could have
reasonably anticipated the conduct and the probability of injury.
2. Nothing in this section imposes strict liability on an employer for any
unforeseeable intentional act of an employee.

(Emphasis added).

The Nevada Legislature enacted Assembly Bill 595 as NRS 41.745, which took effect on
July 11, 1997, in response to the March 27, 1997, decision by the Nevada Supreme Court in
State v. Jimenez," which announced a new test for employer liability that “would have placed
employers at a great disadvantage” by essentially imposing strict liability on employers “in any

litigation based upon the intentional acts of employees that result in harm or injury.”'? Despitq

" NRS 41.130

" State, Dep't of Human Res., Div. of Mental Hygiene & Mental Retardation v. Jimenez, 113 Nev. 356, 359, 939
P.2d 274, 275-76 opinion withdrawn, reh'g dismissed, 113 Nev. 735, 941 P.2d 969 (1997).

' See Provisions Governing Civil Liability Of Public And Private Employers For Intentional Conduct Of

Employees: Minutes of Hearing Before the Assem. Comm. On Judiciary, 1997 Leg., 69th Sess. (Nev. 1997

[hereinafter cited as “NRS 41.745 legislative history”] (Summary of Assembly Bill 595), attached hereto as Exhibit
“Aii'
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the Nevada Supreme Court’s withdrawal of the Jimenez decision, the Nevada Legislature passed
Assembly Bill 595 “to establish[] workable criteria for employer liability.”"

NRS 41.745 “does not alter the normal rules of civil procedure in civil actions where the
burden of proof is on the plaintiff™* “/PJlaintiff retain/s] the burden of proof with respect to
the provisions of section 1, subsection 1” of NRS 41.745."° Therefore, Plaintiff must show thaf
the elements of NRS 41.745(1) cannot be met in order to hold Centennial and UHS vicariously

liable for Farmer’s sexual assault as a matter of law.

A. Genuine Issues Of Material Fact Remain About Whether Farmer Was An
“Employee” To Hold Centennial And UHS Vicariously Liable For His Acts

“[A]ln employer can be vicariously responsible only for the acts of his employees not
someone else, and one way of establishing the employment relationship is to determine when the
‘employee’ is under the control of the ‘employer.” !¢ “This element of control requires that thd
employer ‘have control and direction not only of the employment to which the contract relates
but also of all of its details and the method of performing the work... »7 A showing at an
entity retains some control over an individual is insufficient to establish an employment
relationship..18 Because genuine issues of fact exist as to whether Centennial and UHS had
sufficient control over Farmer to establish an employment relationship, summary judgment ig

improper.

Brd.

' See NRS 41.745 legislative history (Summary of Assembly Bill 595).

" Id. at 9 (statement of Brooke Nielson, Assistant Attorney General) (emphasis added).

'® National Convenience Stores v. Fantauzzi, 94 Nev. 655, 657, 584 P.2d 689, 691 (1978).

" Rockwell v. Sun Harbor Budget Suites, 112 Nev. 1217, 1223, 925 P.2d 1175, 1179 (1996) (emphasis added
(quoting Kennel v. Carson City School District, 738 F.Supp. 376, 378 (D.Nev.1990))

'® Kennel, 138 F -Supp. at 378 (holding that a schoo] district did not possess the requisite control over a referee for a
finding of vicarious liability, despite the school district’s ability to request that a referee not officiate an event, off
reinstate a player over a referee’s disqualification).
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1. Plaintiff Mischaracterizes The Applicable Law To Establish An
Employment Relationship For The Purpose Of Finding Vicarious
Liability
Plaintiff mischaracterizes the applicable law and relies upon insufficient evidence to
support her argument that Farmer was an employee of Centennial and UHS.” The Nevada
Supreme Court’s decision in Terry v. Sapphire Gentlemen’s Club is wholly inapplicable to the
issue of Farmer’s employment, as the Court’s definition of an “employee” in Terry was limited

% Accordingly, the Terry decision is

to the issue of determining wages, not vicarious liability.”
inapplicable to this matter. Plaintiff also mischaracterizes the Nevada Supreme Court’s finding
of an employment relationship in Rockwell, as the Court’s determination was limited to its ruling
that a property own that hires security personnel to protect its patrons has a personal and non-

2! Indeed, as discussed more fully

delegable duty to provide responsible security personnel
herein, the Rockwell Court’s decision imposed a strict liability finding against the land owner,
which is inapplicable to the instant matter, as NRS 41.745 does not impose strict vicarious

liability on an employer for unforeseeable intentional torts.”

2. The Evidence Shows That Farmer Was Not A Centennial Or UHS
Employee

In addition to her mischaracterization of the applicable law, Plaintiff ignores thg
multitude of evidence that shows Farmer was not an employee of Centennial and UHS. In fact
the only evidence Plaintiff relies upon in support of her argument on this issue, are (1) Farmer’s

name badge; and (2) Centennial’s assignment of Farmer to the 6™ floor on the night of thg

¥ P1’s Reply 11-13.
* Terry v. Sapphire Gentlemen's Club, 130 Nev. Adv. Op. 87, 336 P.3d 951, 954 (2014).
! Rockwell, 112 Nev. at 1223, 925 P.2d at 1179.

% See discussion of NRS 41.7457s legislative history regarding the issues of foreseeability and strict liability herein)
pp- 14-21; see also NRS 41.745(2).
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subject incident.”® However, Farmer’s name badge actually shows that Farmer was not an
employee of Centennial and UHS, as Farmer’s badge expressly states that he was “contract
staff,” which Mr. Sparacino explained to mean that, “they were not part of us.”* In addition|
Centennial’s assignment of Farmer’s location is clearly insufficient evidence to support an
argument that Centennial and UHS were Farmer’s employers, as such an assignment in no wayj
shows control over the details and the method of performing the work.™ Furthermore, Farmer’s
HR file shows that Farmer completed an ANS employment application, conducted an interview
with ANS personnel, that ANS provided the CNA job description for which Farmer applied, and
that Farmer completed a CNA skills test at ANS’s request.26 This evidence, and all reasonablg
inferences drawn from it in Defendants’ favor, show that genuine issues of material fact remain
as to whether an employment relationship existed between Farmer and Defendants, Centenniall
and UHS. Because Centennial and UHS cannot be held vicariously liable for a non-employee’s
act, and there remain genuine material issue of fact regarding the status of Farmer’s employment
with Centemﬂz\il and UHS, Plaintiff’s Motion must be denied.

/17

11/

3 Ppls Reply 11.
* Sparacino Dep. 8:1-6 and Ex. 2, March 13, 2013.

** Rockwell, 112 Nev. at 1223, 925 P.2d at 1179 (emphasis added) (internal citation omitted). Plaintiff’s argumenj
on this issue is inherently flawed, as Nevada’s well-settled ostensible agency doctrine expressly limits a hospital’
liability for non-employees, despite the fact hospitals generally retain control over assigning all personnel (both
employee and non-employee) to certain areas and locations within the hospital. To illustrate, an OB/GYN generallyj
would not be working in the Emergency Department or pediatrics areas. Likewise, a CNA or nurse would be
assigned an area of the hospital in accordance with his/her background and skill set (med/surg, ICU, PACU, etc.)
Plaintiff’s argument, if accepted, would effectively abrogate Nevada’s ostensible agency law by finding an
employment relationship where one does not otherwise exist, merely because the hospital designates certain
locations of practice within its facility.

* See Farmer’s HR File, attached to Defs. Centennial and UHS’s Opp’n, Ex. D.
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B. Even If Farmer Was An Agent Or Employee, Genuine Issues of Material
Fact Remain As To Whether (1) His Sexual Assault Of Decedent Was And
Independent Venture, (2) Not In The Course Of The Very Tasks Assigned To
Him, (3) And Not Reasonably Foreseeable Under the Facts and
Circumstances of This Case

Plaintiff’s recovery against Centennial and UHS under a vicarious liability theory ig
dependent upon the proper interpretation of the following terms contained within NRS 41.745’s
statutory language: “independent venture,” “in the course of the very task assigned” and

3927

“reasonably foreseeable “When interpreting a statute, legislative intent is the controlling

,
factor.”*®

In determining the legislative intent of a statute, the courts are instructed to first look
at its plain language.” “But when the statutory language lends itself to two or more reasonable
interpretations, the statute is ambiguous, and the court may then look beyond the statute in
determining legislative intent.”** Specifically, Nevada Supreme Court has instructed courts td
look to the legislative history and “construe the statute in a manner that is consistent with

reason and public policy.'

The legislative history of NRS 41.745 provides significant
guidance with regard to the proper interpretation of each of the above contested terms, and
unequivocally shows that Plaintiff is not entitled to Summary Judgment against Centennial and

UHS on the issue of liability.

/11

*" Defendants have previously briefed their argument in opposition to Plaintiff’s claim that Defendant Farmer wa.
an employee at the time of the subject incident, and in the interest of promoting judicial economy, have not re-stated
their previous argument herein. However, Defendants maintain that genuine issues of material fact exist as to
whether Farmer was an employee of Centennial and UHS at the time of the subject incident, and this Sur-Replyf
should in no way be considered a concession on this issue.

® State v. Lucero, 127 Nev. ——, —— 249 P.3d 1226, 1228 (2011) (internal quotation marks omitted).

¥ Id.
01 (internal quotation marks omitted).

*' Id. State v. White, 130 Nev. Adv. Op. 56, 330 P.3d 482, 484 (2014) (emphasis added).
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1. Genuine Issues of Material Fact Remain As To Whether Farmer’s
Sexual Assault Was “Independent Venture” And “Not In The Course
Of The Very Task Assigned To Him”
Subsections 1(a) and (b) of NRS 41.745 codified the Nevada Supreme Court’s ruling in
Prell Hotel Corp. v. Antonacci, that an employer is not vicariously liable for an employee’s
intentional tort that “is truly an independent venture of his own and not committed in the coursg

»32 «“Whether or not an act [is] within or without the scope could

of the very task assigned him. . .
be very fact intensive.”® “Rather than have the court instruct the Jury that it’s within the
scope, it should be argued before the jury and left to them to decide.” Id.

The Nevada Legislature’s intent was clear that the issue of whether an employee’s
intentional tort was within the course of the very task assigned to him requires a fact intensive
analysis, which is properly determined by the trier of fact, not on summary judgment. Becausg
genuine issues of material fact remain as to whether Fanner’s actions were an independent
venture outside the scope of the very tasks assigned to him, Centennial and UHS are nof
vicariously liable, and Plaintiff’s Motion must be denied.

a. Plaintiff Misstates The Applicable Law For Determining
Whether Farmer’s Actions Were In The Course And Scope Of
His Employment

Plaintiff misstates the applicable law, and therefore cannot meet her burden to show thaf

Farmer’s sexual assault of Decedent was not an independent venture, but committed in the

course of the very task assigned to him.** Specifically, Plaintiff, relying upon a June 5, 1997,

Order Denying a Motion To Dismiss, claims that “[t]he obvious focus for litigants in respondeat

214

* NRS 41.745 legislative history 10 (statement of Tom Ray, Solicitor General in charge of the Litigation Division
of the Attorney General’s Office) (emphasis added).

* See NRS 41.745(1)(a) and (b).
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superior cases based upon intentional acts is . . . whether it was committed in the course of 4
series of acts of the agent which were authorized by the principal.”’ However, Plaintiff failed to
advise the Court that United States District Judge Pro’s analysis and ruling were based upon thé
now withdrawn Jimenez decision, which was abrogated by NRS 41.745 on July 11, 1997.°%%
Plaintiff also cites a United States District Court for the District of Nevada’s order
granting in part and denying in part a defendant school district’s motion for summary judgment
on a plaintiff’s vicarious liability claim, where a school district employee was accused of

38 However, the Estes court did not have the benefit of the Nevada

molesting a minor.
Legislature’s intent regarding vicarious liability for intentional torts in making its determination|
as this order was also decided before NRS 41.745 took effect on July 11, 1997, Furthermore, the
Estes court’s denial of the school district’s motion for summary judgment on the vicarious
liability issue did not unequivocally hold the school district vicariously liable, but rather
preserved the issue for determination by the fact-finder.>’ Although it is Plaintiff who has moved
for summary adjudication on the issue of liability in the instant matter, the same principle applies
that this issue is best preserved for determination by the fact-finder, and not on summary
judgment.

Finally, Plaintiff improperly relies upon another United States District Court for thd

District of Nevada Order granting in part a plaintiff’s motion for summary judgment on the issue

3 Pl’s Reply 14 (quoting Ray v. Value Behavioral Health, Inc., 967 F. Supp. 417,421 (D. Nev. 1997)).

* See Ray, 967 F. Supp. at 421 (D. Nev. 1997) (quoting Jimenez, 935 P.2d at 281); see also, NRS 41.745 legislative
history (Summary of Assembly Bill 595) (NRS 41.745 took effect on July 11, 1997, and does not apply to caseﬂ
filed prior to its effective date).

*’ NV ST RPC Rule 3.3(a)(1) requires a lawyer to correct a previously made false statement of material law to the
Court,

Bp1s Reply 15 (quoting Doe By & Through Knackert v. Estes, 926 F. Supp. 979, 989 (D. Nev. 1996)).
» Estes, 926 F. Supp. at 990,
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of respondeat superior liability against a school district for the intentional torts committed by a

" However, the district court improperly relied upon the now withdrawn

school counselor.*
Jimenez decision, as well as the United States District Court’s decisions in Ray and Estes|
previously discussed herein, in making its determination.*’ Accordingly, the Green decision,
which was based upon invalid law, cannot properly support Plaintiff’s claim that Farmer’s sexual
assault of Decedent was not an independent venture, and in the course of the very tasks assigned
to him.** As such, Plaintifs Motion must be denied, as she has failed to show that Farmer’
actions were in the course of the very task assigned to him.
b. There Is Sufficient Evidence To Show That Farmer’s Actions
Were An Independent Venture And Not Committed In The
Course Of The Very Task Assigned To Him
Despite Plaintiff’s arguments to the contrary, there is sufficient evidence to show that
Farmer was not acting in the course and scope of his employment as a Certified Nurse’
Assistant.”® Even Plaintiff’s own proffer of evidence in support of her Motion shows that
Farmer’s actions were outside the scope of his tasks as a CNA. For example, Plaintiff relies

upon the Nevada State Board of Nursing’s “CNA Skills Guidelines” to show that Farmer was

acting the course of his employment when he sexually assaulted Decedent.* However, thesd

“ PL’s Reply 15 (quoting Doe A. v. Green, 298 F. Supp. 2d 1025, 1042 (D. Nev. 2004))
“ Green, 298 F. Supp. 2d at 1042-43.

“ The Green court also failed to make specific findings of fact and conclusions of law on the issue of NRS
41.745(1)(c)’s foreseeability requirement, and therefore should not be relied upon in making a determination on
Plaintiff’s Motion. (Although district courts need not make ‘findings of fact and conclusions of law” when decidin,
a summary judgment motion, “Rule 52(a), . . ., does not relieve a court of the burden of stating its reasons
somewhere in the record when its ‘underlying holdings would otherwise be ambiguous or inascertainable. Holly D.
v. California Inst. of Tech., 339 F.3d 1158, 1180 (9th Cir. 2003)).

# See Defs. Centennial and UHS’s Opp’n 5-8.
“ See PL’s Reply 4-5.
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5545

“Guidelines” also require a CNA to “understand patient rights” and “use standard precautions.
Clearly, sexual assault is a violation of a patient’s rights and does not use standard precautions,
Furthermore, Decedent’s testimony during Farmer’s criminal trial strongly indicates that Farmer
had no legitimate work-related reason for being in her room as she did not require CNA|
treatment, such as replacement of her leads,*® perineal care'’ or adjustment of her catheter.*Y
Accordingly, Farmer’s sexual assault was an independent venture outside the scope of the very,
tasks he was assigned, and therefore Plaintiff’s Motion must be denied.
2. Genuine Issues of Material Fact Remain As To Whether Farmer’s
Sexual Assault On Decedent Was “Reasonably Foreseeable” Under
The Facts And Circumstances Of This Case
NRS 41.745°s legislative history extensively discusses the meaning and intent of enacting

subsection (1)(c)’s “reasonably foreseeable” requirement, and clearly espouses the legislature’s
intent to abrogate Jimenez's strict liability foreseeability test. In its committee hearing to adopt]
NRS 41.745, the legislature specifically addressed the Jimenez foreseeability test, which was
defined as “any content that was not so unusual or startling that it would seem unfair to include

the loss resulting from it among the other costs of the employer’s business.”* “This is what

greatly concerned the public and private sector.”™ Subsection (1)(c) “was added into the Bill’

with the intent to reject Jimenez’s loss allocation foreseeability standard, and “to bring it back

to an ordinary negligence standard . . . by returning it to a more reasonable test of

* See Defs. Centennial and UHS’s Opp’'n, Ex. A.

* See Preservation of Witness Testimony, DOE, Jan. 20, 2012, pp. 8-9.

T1d. at pp. 11-13, 16; Grand Jury Testimony, DOE, Nov. 18, 2008, pp. 13-16.

* Doe Jan. 20, 2012 Preservation Testimony, pp. 11-13, 16.; Doe Nov. 18, 2008 Grand Jury Testimony, p. 20.

' NRS 41.745 legislative history at 14 (statement by Assemblywoman Barbara Buckley).
50
Id.
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foreseeability.””' Specifically, NRS 41.745(1)(c) requires the particular harm or injury to bg
“anticipated” to be foreseeable,> Although the legislature recognized that the language of this
provision could be debated, “it was important to specifically back away from the ‘spreading the
risk’ theory and talk about foreseeability so the policy was clear when the Supreme Court

considered the issue again.”*®

[Slection 1, subsection 1(c) needed to be included so that the
definition of foreseeability as spreading the risk to private employers was gverruled’™
Accordingly, “[NRS 41.745] does not impose strict liability on an employer for any

55 Therefore, Plaintiff’s argument on this issue

unforeseeable intentional act of an employee.
fails as a matter of law.

a. Plaintiff Misstates The Applicable Law For Determining
Whether Farmer’s Actions Were Reasonably Foreseeable

Plaintiff’s statement of NRS 41.745(1)(c)’s foreseeability requirement is clearly
incorrect, as she misinterprets the Nevada Supreme Court’s analysis of foreseeability in Wood v.
Safeway. Specifically, Plaintiff’s characterization of NRS 41.745(1)(c)’s foreseeability test is
compiled of several block quotes contained in a footnote of the Wood v. Safeway decision|
wherein the Nevada Supreme Court referenced its former strict liability foreseeability test based
on California jurisprudence prior to the enactment of NRS 41.745.7 However, Plaintifff

completely disregards the Court’s recognition that this “highly extraordinary standard is an

1. (statements by Ms. Berger and Assemblywoman Buckley).
52
.

P Id. at 14-15. (Buckley).
*d.

% See NRS 41.745 legislative history (Bill summary) (emphasis added).
% See P1.’s Reply 17-18.

*7 See P1.’s Reply at 17-18 (quoting 121 Nev. 724, 739-40, 121 P.3d 1026, fn 53).
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incorrect statement of the law” under NRS 41.745.* Indeed, the Wood Court clarified itd
departure from this prior foreseeability test in the same footnote, “fzJhis court quoted a portion

of the above language with approval in State, Department of Human Resources v. Jimenez, . |

159

However, that opinion_was later withdrawn. In determining whether the defendant

employee’s repeated sexual assaults on the doe plaintiff were foreseeable, the Wood courf
analyzed the assailant’s individual background, including his lack of prior criminal history,
employment references, and lack of prior complaints of sexual harassment, and ultimately
determined that “fu/nder the circumstances of this case, it was not reasonably foreseeable thaft
Rongquillo-Nino would sexually assault a Safeway employee.”™

Accordingly, despite her claims to the contrary, it is Plaintiff who has misunderstood and
misstated NRS 41.745(1)(c)’s foreseeability requirement. Accordingly, Plaintiff’s arguments
that Farmer’s actions were reasonably foreseeable, as well as her “evidence” in support of the
same, fail as a matter of law.*! Indeed, Plaintiff’s extensive analysis of risk allocation being thg
underlying policy of the foreseeability requirement, and her references to evidence supporting
this allegation, are irrelevant and cannot properly support her Motion for Summary Judgment
Defendants’ possession of insurance coverage for sexual assault, or their ability to allocate such

a risk, is irrelevant in determining whether Farmer’s acts were foreseeable. Accordingly,

Plaintiff has failed to show that Farmer’s actions were foreseeable as a matter of law.

* Wood, 121 Nev. at 739 (emphasis added).

¥ Id., 121 Nev. 724, 739-40, 121 P.3d 1026, fn 53
% Id. at 740, 121 P.3d at 1037. (emphasis added).
8! See P1.’s Reply 16-27.
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b. There Is Sufficient Evidence To Show That Farmer’s Sexual
Assault Was Not Reasonably Foreseeable By Defendants
Centennial And UHS
Like Defendant Safeway in Wood, Defendants Centennial and UHS lacked information
and evidence such that they could have reasonably anticipated Farmer’s conduct, because such
information was unavailable to Centennial and UHS prior to the subject incident. At the time he
was working at Centennial Hills Hospital, Farmer was a certified nurses’ assistant in Nevada,
and therefore had to affirm that he was of good moral character in good mental health, and thaf
he had not committed any acts that would be grounds for disciplinary action, in order to receive
his certification.®? Furthermore, ANS provided Centennial with a negative criminal background
check, proof of negative drug test, and sufficient employment background information to support
Farmer’s continued licensure as a CNA under the requirements set forth in NRS 632.2852, prios
to Centennial booking shifts with Farmer.”® Centennial also performed a primary source
verification with the Nevada State Board of Nursing before allowing Farmer to work at theiy
facility.64 In addition, Centennial did not receive any reports of bad character prior to allowing
Farmer to work at their facility.65
Although Plaintiff alleges that ANS was on notice of a prior incident involving Farmer,
where he was placed on “Do Not Return” status at Rawson Neal Hospital,*® Farmer was cleared

of any wrongdoing, and the incident was not reported to the Nevada Board of Nursing,

Furthermore, ANS did not provide any information regarding the Rawson Neal Hospitall

%2 NRS 632.2852

% Defs. Centennial and UHS’s Opp’n, Ex. D.
1.

5 1d.

% P1.’s Reply 32-33.
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accusations to Centennial prior to the subject incident, and therefore this event cannot bg

imputed to Centennial and UHS to put them on notice that Farmer’s assault of Decedent was

foreseeable.

Plaintiff also claims that Centennial and UHS were on prior notice of Farmer’s criminal
propensity; by referring to an alleged incident in February or March 2008 where a former patient
was heard yelling that she did not want Farmer in her room.’” However, Plaintiff refers to
admissible hearsay evidence in support of this argument, which, as previously discussed herein,
cannot properly support her Motion. Accordingly, there is no admissible evidence that
Centennial had reasonable cause to anticipate Farmer’s alleged conduct and the probability of
injury resulting therefrom. Indeed, when drawing all justifiable inferences from the evidence
presented on this issue in Defendants’ favor, the evidence suggests that Centennial and UHS,
much like Defendant Safeway in Wood, could not reasonably foresee Famer’s sexual assault of
Decedent as a matter of law.

IL CENTENNIAL AND UHS ARE NOT STRICTLY LIABLE FOR FARMER'’S
ASSAULT UNDER PLAINTIFF’S IMPROPER NON-DELEGABLE PREMISE
LIABILITY AND COMMON CARRIER STRICT LIABILITY ARGUMENTS
As an alternative to her claim that NRS 41.745 does not apply, Plaintiff argues that

Centennial and UHS are strictly liable for Farmer’s assault under a non-delegable premise

liability agency theory, as well as a common carrier strict liability theory, which Plaintiff seekg

to apply to hospitals.*®

/117

/11

57 See P1.’s Reply 35-36.
% PL’s Reply 37-41.
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A. Plaintiff’s Strict Premise Liability Argument Mischaracterizes Nevada Law

In support of her non-delegable, strict premise liability argument, Plaintiff cites to the
Nevada Supreme Court’s decisions in Alcantara v. Wal-Mart Stores, Inc.” and Scialabba v.
Brandise Constr. Co.,”’ which discuss premise liability claims against landowners for assaultg
committed on their properties by a third party,” to support their claim. However, neither of
these cases supports Plaintiffs allegations, as neither case imposed strict vicarious liability on an
employer for independent, unforeseeable intentional torts.

Alcantara only addressed the plaintiff’s premise liability negligence claim against the
landowner for the purpose of determining whether the plaintiff was precluded from asserting
such a claim.” The Alcantara court did not address flle substance of plaintiff’s negligencg
claim, aside from citing to the Nevada Supreme Court’s decision in Rockwell v. Sun Harbor
Budget Suites, wherein the Court determined that a property owner has a non-delegable duty to
provide responsible security personnel, “even if the property owner engaged a third party to hirg
the security personnel.”” In Rockwell, the court analyzed a property owner’s vicarious and
independent liability for its security officer’s intentional tort under the Prell test to determine
whether the security guard acted in the course and scope of his employment when he murdered 4

" However]

tenant living on the landowner’s property with whom he previously had an affair.
the Rockwell court did not analyze the foreseeability of the assailant’s actions in terms of NRS

41.745(1)(c), as the case was decided before NRS 41.745°s enactment. Notably, the Rockwell

® Alcantara ex rel. Alcantara v. Wal-Mart Stores, Inc., 130 Nev. Adv. Op. 28, 321 P.3d 912, (2014).
" Scialabba v. Brandise Const. Co., 112 Nev. 965, 969, 921 P.2d 928, 930 (1996).

™! See Id.; Alcantara, 120 Nev. Adv. Op. 28, 321 P.3d 912.

” Alcantara, 321 P.3d at 916.

Bd (quoting Rockwell, 112 Nev. at 1223, 925 P.2d at 1179 (emphasis added)).

74 Rockwell, 112 Nev. at 1220, 1224, 925 P.2d at 1177, 1180.
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case was specifically addressed by the Nevada Legislature in their hearing to adopt NRS 41.745
wherein they concluded that the Rockwell decision “would not pass muster under the Prell
standard.”” The Legislature also pointed out the fact that the Rockwell court determined that the
assailant’s actions “did not hold to course and scope,” but that the Court rested on the fact that
the assailant had a significant history of aggressive behavior, including a prior conviction as 3
sex offender, which the Legislature determined would be applicable to an independent
negligence claim against the employer.”® Accordingly, Alcantara and Rockwell do not support
Plaintiff’s proposition that Centennial and UHS are strictly liable for Farmer’s actions.

The Scialabba court does not address the issue of vicarious liability for an intentional
tort, and therefore is inapplicable to Plaintiff’s Motion. Rather, the Scialabba court reviewed 3
district court’s grant of summary judgment in favor of a defendant construction company on the
issue of negligence in a case where the plaintiff was assaulted by an independent third party who
had hidden in an unlocked vacant apartment immediately preceding the attack.” The court
reaffirmed its prior ruling that a landowner has a duty to use reasonable care protect against
third-party criminal activity, however, the court also reaffirmed that “the duty to protect from

injury caused by a third person is circumscribed by the reasonable foreseeability of the third

person’s actions and the injuries resulting from the condition or circumstances which facilitated

the harm.”” Furthermore, the Scialabba court reaffirmed the Doud ruling that “foreseeability ig

' NRS 41.745 legislative history 12 (statements by Brent Kolvet, Representative, Nevada Association of Counties|
League of Cities, Nevada Public Agency Insurance Pool, and Assemblywoman Buckley). Mr. Kolvet and Ms
Buckley inadvertently refer to the Rockwell decision as “Sunbelt.” However, it is clear that this is an immaterial
misstatement, as defense counsel was unable to find any Nevada case called that could be referenced as Sunbelt orf
this issue, and the specific facts of the case discussed during the legislature’s hearing are the Rockwell facts.

6 1d.
" Scialabba, 112 Nev. at 967-68, 921 P.2d at 929-30.

™ Id. at 969 (emphasis added) (quoting Doud v. Las Vegas Hilton Corp., 109 Nev. 1096, 1101, 864 P.2d 796, 799
(1993).
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determined on a totality-of-the-circumstances basis.””” As such, Scialabba also fails to support
Plaintiff’s strict liability argument.

In light of the foregoing, it is clear that Alcantara or Scialabba do not support Plaintiff’s
improper proposition that Centennial and UHS are strictly liable for Farmer’s assault on
Decedent. Rather, both of these cases, as well as the supporting case law cited by the court in
each of these decisions, unequivocally reaffirm that Plaintiff must show that NRS 41.745 does
not apply as to Centennial and UHS in order to hold Defendant’s vicarious liability for Farmer’s
assault on Plaintiff. Furthermore, the Nevada Legislature’s enactment of NRS 41.745 expressly,
abrogated strict vicariously liability for an employee’s intentional torts.*®  As previously
analyzed herein, as well as Defendants’ Opposition and Joinder, Plaintiff has failed to meet her
burden. Therefore Plaintiff’s Motion must be denied.

B. Centennial Hills Hospital Is Not A Common Carrier

A “Common Carrier” is defined as “a business or agency that is available to the public

Jor transportation of persons, goods, or rnessages.”81

Thus, in order to apply the heightened
duty applied to common carriers, Defendants must be a business that is available to the public fo
transportation of persons, goods or messages. Defendants are not, have not and never will be
considered a common carrier.

Despite the blatant impropriety of characterizing a hospital as a common carrier, Plaintift

analogizes the subject incident to being a passenger of a common carrier in what is nothing morg

than a desperate attempt to improperly hold Centennial and UHS strictly vicariously liable foq

? Id. at 970, 921 P.2d at 931.
% See P1.’s Reply 37-40.

8! "Common Carrier." Merriam-Webster.com. Merriam-Webster, n.d. Web. 10 Dec. 2014. http://www.merriam
webster.com/dictionary/common carrier (emphasis added).
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Farmer’s actions. Specifically, Plaintiff claims that a non-delegable heightened duty applies to
Defendants.

Relying on an Indiana case, Stropes v. Heritage House Childrens’ Center, Inc.,*” Plaintif
asserts that the admission to a hospital equates to a “contract of passage,” and that common
carriers (hospitals) are strictly liable for sexual assaults committed by crewmen (medical
personnel working at the hospital, regardless of their employment relationship, or lack thereof),
In making her argument, Plaintiff ignores the Stropes court’s analysis that Indiana law has a long
history of extending common carrier liability to enterprises outside of common carriers.®
Plaintiff also fails to mention the Stropes court’s lengthy analysis of a factually similar case in
South Carolina where the Fourth Circuit Court of Appeals found no indication that South
Carolina's Supreme Court would extend the common carrier exception to encompass other

enterprises.>

Likewise, California has declined to extend the Stropes case and the common
carrier exception to residential facilities.® The California Court of Appeals found that the
analysis of the Stropes case was contrary to the weight of California authority and was not
persuasive.®

Here, Plaintiff has not and cannot provide any Nevada statutory scheme or case law to

even suggest that the Nevada Supreme Court intends for the common carrier heightened duty of

care to be extended beyond common carriers. To the contrary, a recent Nevada Supreme Court

* 547 N.E.2d 244 (Ind. 1989).
8 1d. at 252.
*1d. at 1282 (analyzing Rabon v. Guardsmark, Inc., 571 F.2d 1277 (4th Cir.1978)).

8 See John Y. v. Chaparral Treatment Center, Inc., 101 CalApp.4th 565, 124 CalRptr.2d 330 (Cal.App. 4
Dist.,2002).

8 Id at 577-578.
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decision reaffirmed that policy decisions to heighten a duty are better left to the legislature.®’
Specifically, the Nevada Supreme Court declined to impose a nondelegable duty on hospitals
based upon public policy.® The Nevada Supreme Court held:

This court may refuse to decide an issue if it involves policy questions better left

to the Legislature. Nevada Hwy. Patrol v. State, Dep't Mtr. Veh., 107 Nev. 547,

550-51, 815 P.2d 608, 61011 (1991); see also Niece v. Elmview Group Home,

131 Wash.2d 39, 929 P.2d 420, 428 (1997) (noting that the policy decision to

expand the scope of an employer's liability for an employee's intentional acts

against a person to whom the employer owes a duty of care “should be left to the

legislature”). The Legislature has heavily regulated hospitals and would have

codified a nondelegable duty to emergency room patients if the Legislature had

intended such a duty to be imposed on hospitals.®

The Nevada Supreme Court’s Vanderford decision is a clear acknowledgement that thd
Nevada Legislature, which has heavily regulated the hospital industry in this state for years, is
the best vehicle through which policy decisions should be determined. Accordingly, Plaintiff’s
common carrier argument is fatally flawed, as it is squarely within the Nevada Legislature’s
purview to create a heightened duty of care for hospitals if such a duty to be imposed,
Accordingly, Plaintiff’s argument that Centennial and UHS are bound by Farmer’s assault under
a common carrier strict liability theory should be denied in its entirety.
IIl.  CENTENNIAL AND UHS DID NOT RATIFY FARMER’S ASSAULT

Plaintiff’s argument that Centennial and UHS “ratified” Farmer’s assault by “assisting’
with his criminal defense case is completely frivolous, as there is no good-faith basis on which to

support her argument. Essentially, Plaintiff seeks to hold Centennial and UHS vicariously liable

by improperly claiming that their attorneys “aided and abetted” Farmer in his criminal defensd

87 Renown Health v. Vanderford, 126 Nev. Adv. Op. 24,235 P.3d 614, 616 (2010).
88
Id

¥ 1d
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trial, which should be deemed a ratification by Defendants of Farmer’s assault.” There is no
case or statutory law that supports Plaintiff’s position. Rather, Plaintiff premises her frivolous
argument on a Virginia Supreme Court decision, Kilby v. Pickurel, wherein the court determined
that a principal was bound by an unauthorized agent’s previous acceptance of a settlement
agreement, because the principal “ratified” the agent’s settlement when he failed to disavow thg
agent’s settlement, and he enjoyed the benefits the settlement provided.”! Nothing in the
Virginia Supreme Court’s decision even remotely supports Plaintiff’s proposition.

Furthermore, Plaintiff’s “evidentiary support” for this improper contention likely would
be inadmissible at trial, as it is irrelevant to the issues to be addressed in this civil matter, and
therefore cannot properly support a Motion for Summary Judgment. Accordingly, Plaintiff’s
argument on this matter fails as a matter of law. Therefore, Plaintiff’s Motion must be denied.
/11
iy
/11
/11
/11
/11
/11
/11
11/

/11

%0 P1.’s Reply 41-43.
°1 240 Va. 271, 396 S.E.2d 666 (1990).
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CONCLUSION

To date, the parties have submitted a multitude of conflicting points, authorities, and
evidentiary support, which, at minimum, show that the specific terms that govern the
applicability of NRS 41.745 are susceptible to multiple reasonable interpretations. Morg
importantly, the evidence and briefing before the Court on this issue show that Famer’s assault
was an independent venture that was not committed within the c;ourse of the very tasks assigned
to him, and the assault was not foreseeable. Accordingly, summary judgment on the issue of
Centennial and UHS’s liability is not ripe for determination, and Plaintiff’s Motion must be

denied.

DATED this ] 072 day of December, 2014.

HALL PRANGLE & SCHOONVELD, LLC

| NVBAR, MD.
A - » )
ByW 4274&‘/“/2%/{/ 12965 o,

MICHAEL E. PRANGLE, ESQ.

Nevada ]')L@ar No. 8619

JOHN F. BEMIS, ESQ.

Nevada Bar No. 9509

1160 North Town Center Drive, Suite 200

Las Vegas, Nevada 89144

Phone: 702-889-6400

Facsimile: 702-384-6025

efile@hpslaw.com

Attorneys for Defendants

Centennial Hills Hospital and

Universal Health Services, Inc.
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CERTIFICATE OF E-SERVICE

I HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD),

LLC; that on the /@ day of / etrdxe , 2014, 1 served a true and correct copy of the

foregoing DEFENDANTS’ CENTENNIAL HILLS HOSPITAL AND UNIVERSAL

HEALTH SERVICES, INC.’S SUPPLEMENTAL BRIEFING IN OPPOSITION TO

PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT via E-Service Master

List for the above referenced matter in the Eighth Judicial District Court e-filing System in

accordance with the electronic service requirements of Administrative Order 14-2 and the

Nevada Electronic Filing and Conversion Rules to the following counsel of record:

Robert E. Murdock, Esq.

MURDOCK & ASSOCIATES, CHTD.
520 South Fourth Street

Las Vegas, Nevada 89101

Attorneys for Plaintiff’

S. Brent Vogel, Esq.

LEWIS BRISBOIS BISGAARD & SMITH

6385 South Rainbow Blvd., Suite 600
Las Vegas, NV 89118

-and-

James P.C. Silvestri, Esq.

PYATT SILVESTRI

701 Bridger Ave., Suite 600

Las Vegas, NV 89101

Attorneys for Defendant

American Nursing Services, Inc.

Eckley M. Keach, Esq.
ECKLEY M. KEACH, CHTD.
520 South Fourth Street

Las Vegas, Nevada 89101
Attorneys for Plaintiff

Robert C. McBride, Esq.

CARROL, KELLY, TROTTER,
FRANZEN, MCKENNA & PEABODY
8329 W. Sunset Road, Suite 260

Las Vegas, NV 89113

Attorneys for Defendant

Steven Dale Farmer Attorneys for
Defendant

Steven Dale Farmer

C%z% Loy g

An ethployee of HALL PRANGLE & SCHOONVELD, LLC

4851-5736-7072, v. 2
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