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1 CLARK COUNTY, NEVADA 
	

WEDNESDAY, DECEMBER 17, 2014 

	

2 
	

PROCEEDINGS  

	

3 
	

(PROCEEDINGS BEGAN AT 9:38 A.M.) 

THE COURT: On page 6, Estate of Jane Doe versus Valley Health System, 

5 LLC. 

	

6 	MR. KEACH: Good morning, Your Honor. Marty Keach and Rob Murdoch 

	

7 	on behalf of plaintiffs. 

	

8 	THE COURT: Good morning. 

	

9 	MR. MURDOCH: Good morning, Your Honor. 

	

10 	MR. PRANGLE: Mike Prangle for Centennial Hills. 

	

11 	MS. HALL: Good morning, Your Honor. Heather Hall on behalf of Steven 

12 Farmer. 

	

13 	MS. BROOKHYSER: Good morning, Your Honor. Amanda Brookhyser 

14 on behalf of American Nursing Services. 

	

15 	MR. SILVESTRI: And Jim Silvestri here on behalf of American Nursing 

16 Services, Your Honor. Thank you. 

	

17 	THE COURT: Okay. Thank you, everyone. 

	

18 	 (Colloquy between the Court and the clerk) 

	

19 	MR. KEACH: Oh. Eckley M. Keach. 

	

20 	THE COURT: That's how it is on the calendar. Yeah. 

	

21 	 This is the continued time for a hearing on plaintiff's motion for partial 

22 summary judgment as to liability. The sur-reply was filed and reviewed. Did counsel 

23 wish to make additional argument based on that? 

	

24 	MR. KEACH: Who goes first, Your Honor? 

2 

WA. 0818 



	

1 	THE COURT: The party that filed the sur-reply. 

MR. PRANGLE: I guess, yes, Judge. Mike Prangle for Centennial Hills. 

	

3 	Basically the essential point that we tried to focus on in our sur-reply is the multitude 

4 of questions of fact that exist; not the question of whether Steven Farmer committed 

5 the act, but rather as a matter of law whether Centennial Hills or A.N.S. are liable 

6 for Mr. Farmer's conduct. And quite simply for four essential reasons there are 

7 questions of fact on each and every element of plaintiff's burden of proof against 

	

8 	Centennial Hills. 

	

9 	 First, we have denied that Steven Farmer was an agent or an 

	

10 	employee of Centennial Hills at the time in question. Plaintiff in their pleadings 

	

11 	basically conclude that Mr. Farmer was an employee of Centennial Hills. The facts 

12 that they rely on for that conclusion are two. One, that Mr. Farmer was wearing 

	

13 	a badge that said Centennial Hills on it, and secondly that based on testimony in 

14 deposition Mr. Farmer was assigned to the sixth floor where the assault occurred. 

	

15 	That's it. 

	

16 	 Well, we have had additional depositions where there's been testimony 

17 about what the badge says, and the badge does not say employee of Centennial 

18 Hills, it just says contract worker, which the deponent explained means someone 

19 who is not one of us. So the question of whether or not Mr. Farmer was actually an 

20 employee of Centennial Hills requires evidentiary proof of it. The evidence is that 

	

21 	Mr. Farmer filled out an application for A.N.S. He was paid by A.N.S. He was not 

22 paid by Centennial Hills. So there are questions of fact as to whether Mr. Farmer 

23 was even an employee of Centennial Hills. 

	

24 	 If we move past that, and let's assume for the sake of discussion that 
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1 	he was an employee of Centennial Hills, it is not then ipso facto that Centennial Hills 

2 	is responsible for his intentional conduct. The analysis that the Court or the jury 

3 needs to go through is whether the criteria of NRS 41.745 are met. And the three 

4 elements within NRS 41.745 relate to whether Mr. Farmer's now conclusively proved 

5 conduct was an independent venture, whether it was committed in the course of the 

6 very task assigned to him, and whether it was foreseeable. And there are questions 

7 of fact as to each of those three elements, and for that reason the motion needs 

8 to be denied. 

9 	 So on the first question, was this an independent venture, it really 

10 comes down to the question of was Mr. Farmer doing what he was supposed to 

11 do at the time that he committed this act? And there are questions of fact on that. 

12 I mean, the only evidence that we have about the circumstances of the assault 

13 comes from Mrs. Petersen  and the testimony she gave in the criminal matter where 

14 she said that he didn't need to be in my room. You know, there's a suggestion that 

15 he was trying to clean her up because she had soiled herself. Mrs. Peterseri said, 

   

16 	I didn't soil myself; he had no business being down there. There's some talk about 

17 	him adjusting a catheter that was in her bladder but that she said she didn't have. 

18 And then the leads that were attached to her chest that Mr. Farmer was supposedly 

19 adjusting she said didn't need to be adjusted. So there are questions of fact as to 

20 whether he had any business at all being in that room at that time. If he wasn't or 

21 	if he wasn't supposed to be there, then this was truly an independent venture. The 

22 point being is that these are questions of fact the jury needs to decide. 

23 	 As to the second prong, is this the -- was it committed in the course 

24 of the very task that he was assigned? Again, there's not a shred of evidence that 
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1 he was assigned to do these things for AIMII:MffriTi. So all that we have is that he 

2 was assigned to the sixth floor. That's the only evidence we have on that point thus 

3 far, certainly not enough for the Court to take this determination away from a jury as 

4 to whether this was the very task that Mr. Farmer was assigned to do. And I will tell 

5 you that I can guarantee you he was not assigned the task of sexually assaulting 

6 ITIO2414. . He was not -- there's no evidence to suggest that he was specifically 

  

7 assigned to clean her up or to adjust her EKG leads, which are the purported 

8 reasons that he said he was there. So again, there are questions of fact. 

9 	 And on the issue of foreseeability, which I believe is where we kind 

	

10 	of bogged down last time, although I wasn't here, and the standard -- I'll call it the 

	

11 	Wood  standard that plaintiff articulated, was quite simply just the wrong standard. 

	

12 	They articulate in one of the footnotes that this is the risk allocation standard. But in 

13 the Wood  case, which I agree is the right case, it specifically disavows the standard 

14 that plaintiff articulated in their briefs. And what Wood  goes on to say -- and Wood 

15 concludes that the person was not acting in the scope or it wasn't foreseeable -- 

16 is that it's a very fact intensive discussion about was it foreseeable based on the 

	

17 	circumstances of this case, not general foreseeability, which is what plaintiff talks 

18 about. You know, they suggest that the mere fact that this is insurable is ipso facto 

19 proof that it was foreseeable. That's not what Wood  tells us. That's not what Prell 

	

20 	tells us. That's not what any of the cases tell us. But rather, it's a very fact intensive 

	

21 	analysis on the facts of this case. And those are things that the juries do, it's not 

22 what the Court does. 

	

23 	 So on the question of whether Mr. Farmer was even an employee, 

24 there's a question of fact. Assuming that he was, whether this was an independent 

5 

WA. 0821 



1 venture, there are questions of fact. Whether it was done in the course of the very 

2 task assigned to him, questions of fact. Whether it was foreseeable under the 

	

3 	circumstances of this case, questions of fact. There is nothing in anything that 

plaintiff has come forward to that suggests -- and bear in mind, the facts needs to 

	

5 	be interpreted in our favor for this hearing -- that the facts are so crystal clear when 

6 accepted as true warrant summary judgment. This is not a summary judgment 

7 issue. This is something that the jury needs to decide. So, respectfully, we would 

8 ask that the motion be denied. 

	

9 	MR. KEACH: I think Mr. Silvestri wants to respond as well, Your Honor. 

	

10 	THE COURT: All right. 

	

11 	MR. SILVESTRI: Is that all right, Your Honor? 

	

12 	THE COURT: Surely. 

	

13 	MR. SILVESTRI: Thank you. I'll keep it brief. Mr. Prangle covered certainly 

14 many of the high points, Your Honor. But on behalf of A.N.S., and I'm going to try 

15 and respond -- I'm hoping to respond primarily if not solely to those issues that were 

	

16 	raised in plaintiff's reply brief that we didn't see in the original motion for summary 

17 judgment. And I think that's why the Court graciously granted us this opportunity 

	

18 	to file sur-replies. 

	

19 	 Despite plaintiff's insistence to rely on NRS 41.130, which is sort of 

20 what I'll call the generalized respondeat superior statute, we all I think agree now that 

21 NRS 41.745 is the proper statute upon which one must rely in order to prove a case 

22 of respondeat superior in cases where allegations are made against employees who 

23 have committed intentional acts. And 41.130 specifically carves out the exception 

24 of 41.745. So we know that 41.745 is the appropriate standard to look at. 
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1 	 We also know that despite arguments that were made the last time 

2 we were here that were not in the briefs, plaintiff has the burden to prove all three 

3 elements of 41.745. There's nothing in the statute that shifts the burden of proof 

4 to another party. Plaintiffs generally have the burden of proof. And this is clearly 

5 seen when we look at the Wood  case and I'm going to talk about that for a second. 

	

6 	Plaintiff focused a lot at our last hearing on the PreII  decision, and it's true that 

7 Wood  talks about Prell  and that Prell  is the standard -- partially the standard upon 

8 which NRS 41.745 relies. In fact, the court in Wood  says that 41.745 partially 

9 enacts by legislation the holding of Pro/I.  What Prell  didn't discuss, and as Mr. 

10 Prangle just pointed out, Prell  does not discuss the issue of foreseeability, which 

	

11 	is the added item to 41.745 and it's certainly the item that plaintiff cannot overcome. 

12 At a minimum there's an issue of fact. More than likely, though, the issue is in favor 

	

13 	at least of A.N.S. and probably Centennial Hills Hospital as well on this issue. 

	

14 	 And the reason we know that plaintiff has the burden is that in Wood 

15 the court goes through the first two elements of 41.745, the truly independent 

16 venture element and whether the act was committed in the course of the very task 

17 assigned to the employee, and does that pursuant to -- talks about Prell  and talks 

18 about those two elements that have to be -- plaintiff has to prove. And the court 

19 then says but a plaintiff must also prove -- the plaintiff must also prove the element 

20 of foreseeability. And so we know that that burden of 41.745 clearly rests with the 

	

21 	plaintiff. There's nothing that shifts the burden to the defendant at all. 

	

22 	 On this issue which was discussed at the last hearing of the first two 

23 elements, plaintiff wants to say that Mr. Farmer acted for the employer. In other 

24 words, that his act was not truly independent, and that the acts that he committed 
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were within the very task assigned to him. But the only factual basis that they have 

2 to make those statements is that Mr. Farmer told -- allegedly told Ms. Doe that 

3 that's what he was there to do. He was there to adjust her electrical leads which 

4 had become unattached. He was there to clean her up. He was there to adjust 

5 the catheter. There's nowhere in the record that any of those tasks were assigned 

6 to Mr. Farmer. Even if you want to talk about in a general sense, because that's 

7 what they want to say, well, he's a nurse or a nursing assistant and that's some of 

8 the things that they do, but the statute talks about the very task assigned to the 

9 employee. 

10 	 And just as Mr. Prangle pointed out, what we do know through 

11 Ms. Doe's own words, and we provided those quotations, her testimony, sworn 

12 testimony in our opposition, on the first occasion her electrical leads were not 

13 unattached, so why would a nurse have a task to re-attach them. We know that 

14 the leads did not need adjusting. We know that the leads were never attached 

15 to her breast or nipples. No reason for Mr. Farmer to be performing such a task, 

16 despite his own words that he would like to provide his own self-assignments, 

17 which there's no testimony that he was allowed to do anyway. 

18 	 On the second incident we know from Ms. Doe's own words, no need 

19 to be cleaned up from a bowel movement that she allegedly had. She said that she 

20 had not soiled herself. In fact, Mr. Farmer didn't even change the bed pad, so we 

21 know that that was not a task assigned to him. 

22 	 And third, the third incident, Ms. Doe testified that her catheter did not 

23 	need adjusting and it certainly didn't need adjusting in her vagina. That's not where 

24 it was placed. And that's what she says, so no reason for Mr. Farmer to be digitally 

8 

WA. 0824 



	

I 	penetrating her in that area of her body. 

	

2 	 The issue of foreseeability did get bogged down last time and it really 

3 does stem from a quote that plaintiffs put in their reply brief, and the quote comes 

4 from footnote 53 in the Wood  decision. And the quotation made in the reply brief 

5 is incomplete because the supreme court prefaced the quote used by plaintiff and 

6 it also concluded the quote used by plaintiff. And in the preface to the quote and 

7 in the conclusion to the quote the court specifically says this is not the standard of 

8 foreseeability in the state of Nevada. In fact, they relegated it to a footnote to simply 

	

9 	point out that other states perhaps look at this issue of foreseeability differently. 

	

10 	 And Mr. Prangle is correct, the quote that the supreme court makes 

	

11 	in footnote 53 talks about foreseeability as a risk shifting analysis, which at one time 

12 was used in the state of Nevada, and that was in the Jimenez  case. And within 

13 months after the Jimenez  decision came down from our Nevada Supreme Court, the 

14 Nevada Legislature overruled Jimenez  by enacting 41.745. And we have attached 

15 the legislative history regarding the enactment of 41.745. And we also know that the 

16 Jimenez  decision was withdrawn. And that risk shifting analysis simply was a way for 

17 courts to put forth what at least I believe at that time was the public policy argument 

18 that it was if an act was not so unusual or startling so as to make it unfair to shift the 

19 loss to just one of the many costs that an employer has to pay to conduct business. 

20 That became the test of foreseeability that the Nevada Legislature specifically 

21 rejected and that by stipulation the parties in Jimenez  withdrew the Jimenez  decision. 

22 Jimenez  is no longer the law. Foreseeability is under our traditional notions of 

23 reasonable foreseeability as defined by NRS 41.745. 

	

24 	 It's interesting, though, to point out because in footnote 53 the court 
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1 	cites to a case in California that uses this risk shifting analysis of foreseeability. 

2 And even with that very liberal definition of foreseeability, California courts that 

3 have addressed the same type of factual issues that we have here, namely the 

Lisa M.  case which we cited to in our opposition, have found that such abhorrent 

5 acts committed by a nurse or a medical assistant are not foreseeable and certainly 

6 do not rise to the level of the task assigned to them, certainly do not promote the 

7 business of the employer, and therefore respondeat superior does not attach and 

8 the employer is not responsible for those intentional acts. 

	

9 	 Your Honor, we would ask that the plaintiff's motion for partial summary 

10 judgment be denied. 

	

11 	THE COURT: Mr. Keach. 

	

12 	MR. KEACH: Thank you, Your Honor. 

	

13 	 They're asking you to deny our motion, Your Honor. I kind of got a 

14 feeling you might be doing that, and if you do, deny it without prejudice, please, so 

15 that as we address additional facts we can have an opportunity to come back in 

16 here and argue that the additional facts we have are sufficient to establish summary 

17 judgment. As to my argument, Your Honor -- 

	

18 	THE COURT: Hasn't discovery closed? 

	

19 	MR. KEACH: No. 

	

20 	THE COURT: No? When does discovery close? 

	

21 	MR. MURDOCK: Actually, I don't even think we have -- 

	

22 	MR. PRANGLE: I'm not sure. 

	

23 	MR. SILVESTRI: I think part of it is to come back and get -- 

	

24 	MR. MURDOCK: Right. 
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1 
	

MR. SILVESTRI: -- our scheduling because we had a stay. 

	

2 
	

MR. MURDOCK: Right. 

	

3 
	

THE COURT: Oh, that's right. 

	

4 
	

MR. SILVESTRI: That was one of the things that needed to be addressed 

5 today. 

	

6 	MR. MURDOCK: Yeah. 

	

7 	THE COURT: Okay. 

	

8 	MR. KEACH: So we've got plenty of time for discovery, Your Honor, so. 

	

9 	THE COURT: Okay. 

	

10 	MR. KEACH: But, Your Honor, last time we were here they were complaining 

11 that we submitted these additional affidavits from two experts and they needed an 

12 opportunity to respond to that because these expert affidavits came out of the blue. 

13 And what those two experts' affidavits said was that this was foreseeable conduct. 

14 So we've got experts saying it was foreseeable. It then shifts the burden to them 

15 to present an expert or some testimony, somebody that says it's not. And what 

16 our expert said, Your Honor, in summary was this happens all the time, hospitals 

17 know it and hospitals have to take reasonable precautions because it's foreseeable. 

	

18 	In essence that's what he said. 

	

19 	 Well, Your Honor, I come in here today having read their lengthy and 

20 well-researched briefs, and guess what's missing? Not one -- not one -- not one 

	

21 	affidavit or other admissible evidence under Rule 56 to rebut those two affidavits. 

22 They can say, well, we didn't have enough time to get an expert. That's when you 

23 ask for Rule 56(f) relief, Your Honor, which they haven't asked for, and they can't 

24 get it now because they're getting ready to lose. They don't even need an expert, 
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1 however, Your Honor, to create an issue of fact. They've got their own people. 

2 Centennial could have put their CEO in an affidavit that says, you know what, we 

3 didn't know this stuff happens. We didn't know that staff employees, that nursing 

4 assistants could rape a patient, that's completely unknown to us -- because that's 

5 what our experts say. Well, they didn't rebut that, Your Honor. In fact, Your Honor, 

6 they don't have any affidavits to rebut anything. And that's the real problem for 

7 them, Your Honor. They argue but they don't argue Rule 56, which says specifically 

8 how they have -- what they have to present in order to rebut our case. 

9 	 And I briefly want to talk about foreseeability, Your Honor, just in 

10 regards to those two expert affidavits, because here's the long and short of it. 

	

11 	They argue that we've misstated the foreseeability standard, okay. Well, they argue 

12 instead that the foreseeability standard is the same foreseeability in a negligence 

13 standard. That's what they argue. And there's probably a lot of truth to that. And 

14 the reason I say that, Your Honor, is because that's what the statute does say, okay. 

	

15 	It talks about a negligence standard, in essence. It says: "For the purposes of 

16 this subsection, conduct of an employee is reasonably foreseeable if a person of 

17 ordinary intelligence and prudence could have reasonably anticipated the conduct 

	

18 	and the probability of injury." Well, that's what negligence is. Reasonable man 

19 standard. I get that. So when they talk about foreseeability as a reasonable man 

	

20 	standard, they're right. 

	

21 	 So what are we talking about? Well, we know -- we know in a 

22 negligence case, Your Honor, that if a risk of harm is foreseeable -- in a negligence 

23 case if a risk of harm is foreseeable the law imposes a duty to take reasonable 

24 precautions to prevent that risk of harm. That's black letter law. We know that. 
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So let me give you an example. Is it foreseeable, would a reasonable 

man believe that it is possible that a Metro officer could shoot an unarmed man? 

Is that foreseeable? Would a reasonable man think it's foreseeable that a Metro 

officer could shoot an unarmed man? The answer is absolutely, unequivocally yes. 

And that's as a matter of law, Your Honor, because under Lee v. Golden Nugget 

that foreseeability is a legal standard, it's not factual. That's law. And so the law 

imposes upon Metro a duty to take reasonable precautions. That's what the law is. 

That's the negligence standard. 

The law doesn't say that Metro has to look at each of its three thousand 

employees and say is this officer -- is it likely that this officer might shoot a particular 

unarmed man. Is it likely that this one? They don't have to go through that with all 

three thousand officers, Your Honor. The question is, is it foreseeable that a Metro 

officer could shoot an unarmed man? And if it is, the law imposes a duty to take 

reasonable risk (sic). And that's what Metro does. They train them. They train them 

how not to do it. It doesn't mean they prevent it, but it establishes the foreseeability. 

And then you to the next -- you go to the next standard and the next standard and 

the next standard, breach, proximate cause, damages. But as to the foreseeability, 

that's not a difficult concept. 

Well, it's no different here. Is it reasonably foreseeable, would a 

reasonable man think it's foreseeable that a staff nurse could sexually assault a 

patient? No different than a Metro officer shooting an unarmed man. The answer 

is yes. It's yes because, A) we've got two experts that say it that's gone unrebutted. 

That's a definite yes. B) a reasonable man would understand that. C) the fact that 

it's an insurable risk, Your Honor, by definition someone has already foreseen this 
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1 	risk, sexual assaults on patients. And some people actually bought insurance to 

2 prevent that. They not only knew about the risk, they bought insurance to prevent 

3 the risk. The risk they bought insurance for, Your Honor, is not an unforeseeable 

	

4 	risk. It's not a risk -- it's not a risk that is a question of fact. It's a foreseeable risk. 

	

5 	That's what's being insured, a foreseeable risk. 

	

6 	 And that's why, Your Honor, in Lee v. Golden Nugget,  the court made 

	

7 	it so clear that when we're just talking about foreseeability that is a question of law. 

8 Now, it is fact intensive. You need to look at facts and those facts are things like we 

9 have in our expert affidavits, but the court makes that legal determination. And just 

10 like in any negligence case where a police officer was to shoot an unarmed man, 

	

11 	the question of is it foreseeable that a police officer might do it such that a duty 

	

12 	arose, that's a given. That's a given. And it's a given in this case. And it's really 

	

13 	a given because they didn't rebut it. 

	

14 	 Now, we've asked for partial summary judgment. If you read our reply 

15 brief and our conclusion, we've asked for partial summary judgment on a number 

16 of separate and distinct issues. Each one of them, partial summary judgment on 

17 a separate issue. Several of those points aren't in dispute. For instance, there are 

18 no facts in dispute that Farmer was convicted of sexually assaulting plaintiff and 

19 committing open and gross lewdness and indecent exposure. We're entitled to 

20 summary judgment on that. That's not at issue. Summary judgment on the issue 

	

21 	of liability as to Farmer -- as to Farmer must be granted and all affirmative defenses 

	

22 	related to liability must be dismissed because we've got liability as to Farmer, and 

	

23 	affirmative defenses related to liability, those must be dismissed. 

	

24 	 Now, that's not just as to Farmer, Your Honor. Affirmative defenses 
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1 	as to liability goes to everyone. At least -- at least, Your Honor, any affirmative 

2 defenses relating to these specific acts, as opposed to the affirmative defenses of 

3 41.745. I will concede, Your Honor, that the affirmative defenses of 41.745 survive. 

4 The defendants are entitled to argue those. Today we should be done with them, 

5 but even if we aren't and the Court determines that there are questions of fact, 

6 then they need to -- and they're entitled to a fact finder on that, those are the only 

7 affirmative defenses that remain for them. Any affirmative defenses as to liability 

8 are gone as to Farmer and as to all defendants. 

	

9 	 Plaintiff is entitled to summary judgment that Farmer was employed 

10 by A.N.S. That's not in dispute. They don't come in here and deny that. We're 

11 also entitled to summary judgment that Farmer was employed by Centennial, Your 

12 Honor. Now, I just have to disagree with counsel on this point. You know, he says 

13 there are questions of fact as to whether Farmer was their employee. Okay. Here's 

14 what we presented, Your Honor, by proper evidence under Rule 56, okay, that he 

15 worked there, that they controlled his work duties, that they told him to go to the 

	

16 	E.R. that night, that they told him to leave the E.R. and go to the sixth floor, that 

17 they gave him a badge that said he was Centennial contract staff. Those are the 

18 facts we have, Your Honor, that he was working at Centennial Hills. 

	

19 	 They didn't -- Your Honor, when they want to say there's a question of 

	

20 	fact that he was an employee, it's just not right. It's just not right. They don't get to 

	

21 	say it, they have to present evidence to rebut it. Where is one -- one -- one affidavit 

22 from any person at Centennial Hills that says Farmer was not our employee? That 

23 creates a question of fact, Your Honor. It doesn't exist. Counsel's argument doesn't 

24 count. And they don't get to come back another day, Your Honor. You've been 
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1 gracious enough to give them a sur-reply. Please, enough's enough. They need 

2 	to rebut it. They did not. 

	

3 	 Rule 56(e) says: "When a motion for summary judgment is made 

4 and supported as provided in this rule, an adverse party may not rest upon the 

	

5 	mere allegations or denials of the adverse party's pleading, but the adverse party's 

6 response, by affidavits or as otherwise provided in this rule" -- and the otherwise 

7 	provided in this rule, Your Honor, are depositions, interrogatories, requests for 

8 admissions and other admissible evidence; we know that -- "must set forth specific 

9 facts showing that there is a genuine issue for trial." What fact did they present? 

10 What fact did they present that there is a question of fact as to his employee 

	

11 	status? 

	

12 	 The real truth, Your Honor, okay, getting away -- and, you know, the 

	

13 	real truth, Your Honor, is the issue about his employee status with Centennial Hills, 

	

14 	it's not a question of fact, it's a question of law. And the question of law is this: Is a 

15 contract staff a staff employee? When a hospital goes out and hires contract staff 

16 employees to do their work, is that person an employee? That's a legal question, 

	

17 	it's not a factual question. They say it's a question of fact. What fact? It's a legal 

18 issue. And the issue has been decided, Your Honor. We already know the answer. 

19 The cases we're talking about tells us. 

	

20 	 In Rockwell  we had a situation where a management company hired 

	

21 	a security guard. The apartment complex was held liable for the security guard's 

	

22 	miscon-- or would have been held liable. It went back to trial court for trial, but 

23 the apartment complex was deemed to be the employer for the purposes of the 

24 respondeat superior liability. And there's no difference here, Your Honor. And 
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1 I made the analysis last time and went through it in terms if we hire a Manpower 

2 employee to come work for us, it's no different. They're hiring their employees 

3 through an outside agency, A.N.S. That's a legal question, does that make him 

4 an employee? 

	

5 	 And so, Your Honor, they of course have to have this issue because 

6 as I'm going to explain in a moment, Your Honor, regardless of everything they've 

7 said and regardless of what this Court might think, if he's an employee we're going 

8 to win. That's right. I know that what you're looking at probably says otherwise, but 

9 I'm telling you we're going to win and I'm going to explain why in a moment. So if 

10 you look at it as what it really is, a question of law, because they haven't raised any 

11 factual issues, Your Honor, there's really not a dispute that he was an employee 

12 of Centennial. And so I think we're entitled to summary judgment on that as well, 

13 Your Honor. 

	

14 	 And then we go to are we entitled to summary judgment on the issue 

15 of whether these -- whether Farmer's conduct was in the course of the very task 

16 assigned to Farmer and not truly an independent venture. And here's why I'm 

17 getting ready to explain to Your Honor why everything they said is wrong about 

18 this point and what we say is right, and here's why. One thing we know, all agree 

19 Wood  is the case. Everybody in this room admits Wood v. Safeway  is the case 

20 and that's the law. And we just heard it again from counsel. So please don't have 

21 someone stand up and tell me, well, I don't care what Wood  says, because Wood  

22 is getting ready to explain why we are right and they're wrong. Counsel made a big 

23 production a moment ago as to why we can't win because we have the burden of 

24 proof. They're wrong. They are wrong. At least, Your Honor, at the very least -- 
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1 at the very least as to the first two elements they are dead wrong, and Wood  tells 

2 them they are dead wrong. They can scramble all they want because I'm getting 

	

3 	ready to tell them where it is. 

	

4 	 The issue is this, Your Honor, okay. NRS 41.130 says an employer 

	

5 	must pay for all damages imposed against the employee. That's it. It's that simple, 

6 okay. The employer must pay for the damages awarded against the employee. 

7 The only issue is, was he in course and scope? They can challenge that. Or truly 

8 independent venture. But those, Your Honor, those are an exception. The law is 

9 they're liable for the damages. The exception is unless they can prove. Now, that's 

	

10 	the part -- that's the part they don't like. They want to shift that to me, that I've got to 

	

11 	prove these three things exist and that I have to prove all three, because everybody 

	

12 	knows this, the statute is clear, it's conjunctive, whoever has the burden, us or them, 

13 has to prove all three. So if we have the burden, we have to prove independent 

14 venture, course of task assigned, forseeability. If they have the burden, they have 

15 to prove it was truly an independent venture, he was not acting in the task assigned 

16 and it was not foreseeable. 

	

17 	 And of course when you read the statute it does say that. I mean, 

18 before I get to Wood,  it does say an employer is not liable for harm or injury caused 

19 by the intentional conduct of an employee if the conduct of the employee was a truly 

20 independent venture, was not committed in the course of the very task, was not 

21 reasonably foreseeable. Okay. Just when you read the statute it's pretty clear 

22 that's defendant's burden because why am I ever going to want to prove something 

23 was not reasonably foreseeable? When on earth would I want to prove that? Or 

24 when on earth would I want to prove that it's not in the course of the task assigned? 
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1 	I wouldn't. They would, if they want to get the benefit of their affirmative defenses. 

	

2 	 Your Honor, they submitted the -- I want to kind of leave that because 

	

3 	I've got the home run. I want to leave that to the end to build a little climax here. 

4 They submitted all the legislative history, which of course, Your Honor, is not proper 

	

5 	before this Court unless there is an ambiguity in the statute, because if the statute 

6 is clear on its face, they don't get to go to legislative history. But even when they 

	

7 	did, they didn't find anything in the legislative history where a legislator said that 

8 the burden was the plaintiff's. Now, there are people testifying on behalf of the bill, 

9 both sides. One in particular is Brooke Nielsen from the A.G.'s Office, who is trying 

10 to get as strong as she can get so that the State doesn't have liability, and she says 

	

11 	the burden is on the plaintiff and that doesn't change. But no legislator says that, 

12 Your Honor. Nothing in the statute says that, Your Honor. It's not written that way. 

13 And Wood  tells us they didn't go that way. 

	

14 	 Their whole case in opposition to our summary judgment motion, 

	

15 	Your Honor, falls apart if we're right that 41.130 is the rule, is the law, and that's 

16 what's going to happen unless they prove the exceptions exist. Now, you have two 

17 different parties here, so the Court could rule differently as to A.N.S. and Centennial 

	

18 	Hills. A.N.S. is the employer, so we know 41.130 applies to them. That's not a 

19 question. Centennial Hills argues that they are not the employer. They don't 

20 provide any facts. And the legal issue, which really is is a contract staff employee 

	

21 	an employee, is a question of law. But you could find -- I wouldn't agree with it, but 

22 you could find that Centennial Hills was -- there's a question of fact as to whether 

23 they're an employer, but you can't find that as to A.N.S. 

	

24 	 So here's what you've got. You can decide this motion one of two 
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1 ways. You can decide that plaintiff has the burden to prove the three elements of 

2 NRS 41.745 because they argue it and because Brooke Nielsen said it. Or you can 

decide based upon the unambiguous case law that clearly requires defendants to 

4 prove all three elements in order to escape the mandates of 41.130. If Wood  says 

5 the defendants have the burden to prove the first two elements of 41.745 or they're 

6 liable, would that be a sufficient basis for us to get summary judgment, Your Honor? 

7 	 Well, that's exactly what Wood  says in 121 Nev. at page 739, Your 

8 Honor. In discussing who needed to prove the statutory elements of 41.745 -- this is 

9 what Wood says talking about the statutory elements in 41.745 -- the court said Doe 

10 -- that was the rape victim -- "Doe argues that Action Cleaning failed to produce any 

11 	evidence to meet the first two statutory elements, that the sexual assault was a truly 

12 independent venture and was not committed in the course of a task assigned to 

13 Ronquillo-Nino. Our view of the record, however, reveals that Doe is wrong. Action 

14 Cleaning produced an affidavit. Therefore, we conclude that Doe's argument must 

15 fail and Action Cleaning has met the first two requirements under 41.745." Okay, 

16 look what the court said. Doe argues that Action Cleaning failed to produce any 

17 evidence to meet the first two statutory elements, and Doe's argument must fail 

18 because they've met that burden, the first two requirements. 

19 	 The court in Safeway,  the case that everybody knows is the law, said 

20 it's Action Cleaning's burden, okay. The reason they couldn't go with the plaintiff 

21 on those first two elements is because Action Cleaning met its burden as to those 

22 two elements. That's what Wood v. Safeway  says. So whose burden is it? Action 

23 Cleaning is in the same position as A.N.S. They've got the burden. There's no 

24 doubt about that. That means they have to prove it was truly -- they have to prove, 
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1 not us -- not us. That's the problem here, Your Honor. They have to prove it by 

	

2 	affidavit. 

	

3 	 We, Your Honor, presented proper evidence. We presented the 

nurse, Karen Goodheart, that said this is what a CNS is supposed to do -- CNA 

5 is supposed to do. They're supposed to change the bed pans, they're supposed 

6 to clean up the feces, they're supposed to do all these things. That's what CNAs -- 

7 We produced the voluntary statement of Christine Murray that says changing leads 

8 is something that CNAs do. We produced that. They didn't rebut that. They didn't. 

9 What affidavit do they have to rebut it? They don't. 56(f) requires that. What 

10 answer to interrogatory do they have to rebut it, or request for admissions, or any 

11 admissible evidence do they have to rebut that? They don't. 56(f) says you can't 

12 rely on arguments and pleadings. We need an affidavit. They don't rebut those 

	

13 	things. 

	

14 	 What they try to twist it, Your Honor, is that he wasn't supposed -- 

15 nobody said he was supposed to be in the room doing this to her at this point in 

16 time because she says, well, I didn't know my leads needed changing, I didn't know 

17 my catheter needed adjusting and I didn't know I had any feces. That's not the 

18 question, Your Honor. It never was the question. The question was never what she 

19 thought. There's nothing in the statute or in the case law that says we look to what 

20 the victim thought, okay. When the Metro officer shoots the unarmed man, we're 

	

21 	not looking at whether the victim thought it was okay to do it or not. The victim is 

	

22 	going to say I didn't do anything wrong. It's not what the victim thought, it's what 

23 was his job. 

	

24 	 Quit playing games. What was the man's job? The man's job was 
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1 what these two nurses said his job was, to go in there and take care of the patient. 

2 As to A.N.S., they don't even get that. They don't even get that, Your Honor. A.N.S. 

3 -- Do you know what task A.N.S. assigned to Farmer? They don't -- A.N.S. doesn't 

4 tell Farmer change leads, clean bed pans, go to sixth floor. A.N.S. tells Farmer one 

5 -- they assign Farmer one task; one. Go work at Centennial Hills. That's the task 

6 they assigned. They can't get around that, Your Honor. They don't -- You know, 

7 that's why I say again, Centennial Hills and A.N.S. are in two different seats here. 

8 Centennial Hills is the one that tells him change bed pans, change leads, do these 

9 things. A.N.S., they assign him to Centennial Hills. That's the task they assign him 

10 	to. They can't get anything else. 

11 	 When the court in Safeway  said that the only way Action Cleaning -- 

12 the only way that Action Cleaning was able to defeat Doe was by meeting its burden 

13 by producing an affidavit, that's what they have to do. They have the burden, not 

14 me. Even if, Your Honor, even if, which I don't agree, but even if the burden of 

15 foreseeability is mine, they never get there because he was in the course of -- he 

16 was doing the task he was assigned to do. Because if he's doing that, they haven't 

17 	met their burden. So even if I can't prove foreseeability, they're dead in the water 

18 because they have to meet all three elements. They have to meet all three. They 

19 do not meet. And so when they don't meet those three elements, even the first two 

20 elements, Your Honor, as they did in Action Cleaning, even if I have the burden 

21 	on foreseeability, they didn't meet their burden on those first two elements and 

22 therefore they have to lose. They have to lose. 

23 	 Your Honor, it may not be what they've been arguing. And I will say 

24 	one thing, Centennial Hills wrote a heck of a brief that says stuff that's not right, but 
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1 	it sure as heck looks good. I mean, I read that brief and I'm thinking, dang, I need 

2 to go back to law school because they're telling me all kinds of things that I'm 

	

3 	reading the law differently. The truth is, they just make statements; they don't 

4 back it up. Like when we go back to foreseeability, Your Honor, like the prior 

	

5 	incidents, okay. Now, let me tell you what you don't have again on foreseeability. 

6 What we presented was that Farmer had a problem at Rawson-Neal, that they 

7 knew about it. They put him on do not return. They say he was ultimately cleared. 

8 That's not exactly right. Nobody says he didn't kiss the woman. Nobody says he 

9 didn't engage in inappropriate conduct. There's no affidavit that says that. What 

10 they say is they conducted an investigation and they took the do not return off. 

	

11 	And that was Rawson-Neal's investigation, it wasn't the State's. 

	

12 	THE COURT: We don't need to go back and argue the whole motion. 

	

13 	MR. KEACH: We don't, Your Honor. We don't. But I do want to make one 

	

14 	point that they argued that's just wrong. As to Centennial Hills, Your Honor, they 

15 don't even argue -- they don't even argue the foreseeability to the specific instance 

16 that they have with Ms. Murray. They don't. What they say is, it's admissible 

	

17 	hearsay. Look at their brief. Their term is Ms. Murray's testimony is admissible 

	

18 	hearsay. 

	

19 	 Okay, it's admissible hearsay. What does she say? She says that -- 

20 she says she heard an elderly female patient screaming, I don't want you by me, get 

	

21 	out of here. That's not hearsay. That's not being offered to prove anything. It's just 

22 being offered to show what she heard. The door to the room was closed. Murray 

	

23 	said that's not normal. The lights in the room were off. She said that's not normal. 

24 Farmer was in there with the woman when she was screaming get out. That's not 
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1 normal. And she also says, Your Honor, Farmer was always volunteering to put 

2 leads on female patients that required him to touch their breasts and that was a little 

	

3 	odd. Now, this isn't hearsay, this is her direct testimony. They don't rebut that. 

You know, it just baffles me that Rule 56 says they have to rebut it by 

5 affidavit or other admissible evidence. They argue in one paragraph on page 18 of 

6 their brief, one paragraph that it was admissible hearsay and therefore somehow we 

	

7 	lose that argument and that's it. That's it. That's the only thing they submit to this 

8 Court to rebut Christine Murray, that it was admissible hearsay; page 18 of their 

9 brief, Your Honor. 

	

10 	 A.N.S. and Centennial put all their eggs in the wrong basket. Their 

11 case hinges on us having to prove -- having the burden to prove the three elements 

	

12 	of 41.745. It's their burden to create the issues, not us. All three elements have to 

13 be shown, not one. They've failed to submit admissible evidence to create an issue 

14 of material fact on these elements. Summary judgment must be granted against 

15 them, Your Honor. 

	

16 	THE COURT: The Court finds that defendant Farmer is a convicted felon on 

	

17 	criminal acts that form the underlying basis of this lawsuit. The Court further finds 

18 that defendant Farmer at the time of those criminal acts was the employee of the 

19 three defendants, American Nursing Services, Inc., Universal Health Services, Inc., 

20 and Valley Health System, LLC. The Court finds that there is no genuine issue of 

	

21 	material fact as to liability of the defendant, Steven Dale Farmer. 

	

22 	 The Court grants the plaintiff's motion in part as to defendant Steven 

23 Dale Farmer's liability pursuant to NRCP 56, Wood v. Safeway,  121 Nev. 724 from 

24 2005, NRS 41.130 and NRS 41.133. The judgment of conviction on the felony 
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I 	crimes is conclusive evidence to impose civil liability for the injuries to the plaintiff. 

2 However, the issue of damages as to Farmer remain an issue for the time of trial. 

	

3 	 The Court further finds that the plaintiff must prove general 

4 foreseeability for a claim of negligence and that to rebut liability and to defend 

5 against it the defendants must prove the various sections and provisions of NRS 

41.745. The Court neglected to say that with the granting in part of the motion as 

7 to defendant Farmer's liability, the affirmative defenses that relate to the specific 

8 criminal acts committed by him are dismissed as to all of the defendants. 

	

9 	 The Court is going to deny the balance of the motion without 

10 prejudice at this time as to the liability of defendants American Nursing Services, 

	

11 	Inc., Universal Health Services, Inc., and Valley Health System, LLC, as there is 

	

12 	a genuine issue of material fact as to liability, the principal one being whether it 

13 was reasonably foreseeable slash foreseeability. The Court notes that credibility 

14 and weight of expert opinions are for the jury to determine at the time of trial. The 

15 denial of the balance is pursuant to NRCP 56, Wood v. Safeway,  121 Nev. 724 

16 from 2005, PreII Hotel Corporation v. Antonacci,  86 Nev. 390 from 1970, and 

17 NRS 47.745. 

	

18 	 The Court will ask that plaintiff's counsel prepare the order and pass 

19 it by the counsel for the four defendants for review prior to submission to the Court. 

	

20 	MR. KEACH: Thank you, Your Honor. 

	

21 	MR. SILVESTRI: Your Honor, can we ask for a point of clarification on the 

22 fifth -- what I marked down as the fifth point? You said, if I'm quoting correctly, 

23 "plaintiff must prove general foreseeability." That was a term that was used by 

	

24 	plaintiffs in their brief and in argument. Is that the type of foreseeability that the 
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1 Court is saying must be proven? 

2 	THE COURT: Right. 

3 	MR. SILVESTRI: Okay. 

4 	MR. KEACH: Thank you, Your Honor. 

5 	THE COURT: You're welcome. Hopefully that will narrow some of the 

6 	issues that you'll have to address at the time of trial and as discovery is on-going. 

7 And the case will be transferring to Judge Scotti. If there's further motions, those 

8 will be brought before him. 

9 	MR. KEACH: Well, I know I speak on behalf of Mr. Murdock and I'm sure 

10 I speak on behalf of defense counsel, we're really sorry to see you leave the bench. 

11 	We wish you the best, and this will be our last time. 

12 	THE COURT: Thank you. Happy Holidays to all of you. 

13 	MR. PRANGLE: Thanks, Judge. 

14 	MS. BROOKHYSER: Thank you, Your Honor. 

15 	MR. SILVESTRI: Judge, do you want to leave to Judge Scotti about -- 

16 I thought we were supposed to discuss scheduling. 

17 	THE COURT: Oh, you know what, thank you for reminding me. On the 

18 very top of page 7 there is hiding a status check, trial setting that we do need to 

19 address. When do you folks feel the case will be trial ready, based on what you 

20 have left to do? 

21 	MR. SILVESTRI: There's quite a bit left to do because of the stay that was 

22 in place while we tended Mr. Farmer's criminal trial. So, nine to twelve months? 

23 	MR. MURDOCK: I think we probably have about six more months of 

24 	discovery. That's probably about right. 
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1 	MR. SILVESTRI: I think that's right and there might be -- there will be more 

	

2 	motion practice following that. 

	

3 	MR. MURDOCK: When is the -- Bemis isn't here. When is the five year 

4 rule? 

	

5 	MR. PRANGLE: Oh, I don't know. 

	

6 	MS. BROOKHYSER: I don't recall, but it was -- (indiscernible). 

	

7 	MR. SILVESTRI: We rely on John for that. 

	

8 	MR. MURDOCK: We rely on John for the five year rule. 

	

9 	MR. PRANGLE: We'll let you know when our motion is filed. 

	

10 	THE COURT: You know what, I've got it on my desk -- 

	

11 	MR. MURDOCK: Yeah, that's the only -- that's the only issue. 

	

12 	THE COURT: -- in chambers. I'm going to step down and grab that. Hold 

13 on a minute. 

	

14 	 (Pause in the proceedings) 

	

15 	THE COURT: Okay. The order lifting stay that was electronically filed on 

16 July 7th of 2014 indicates that the new five year deadline is February 3rd, 2016. 

	

17 	MR. MURDOCK: Okay. Thank you, Your Honor. 

	

18 	THE COURT: So I'm looking at trial stacks in 2015. The way my department 

	

19 	has been set up is as a split calendar with civil/criminal alternating five weeks. 

20 Judge Scotti is going to be a hundred percent civil, and so his trial stacks are 

	

21 	probably doing to start at the same time but they're all going to be civil. So there 

22 is a stack that goes from the middle of May to the middle of June, which might be 

23 too soon. 

	

24 	MR. MURDOCK: I think that's too soon, Your Honor. 
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I 	THE COURT: And there is one that goes from the end of July through 

2 August and then one that goes from the beginning of October into November. 

3 So I think the August one would be a good place to put you if you're going to 

4 have six months of discovery and then some motion work. 

	

5 	MR. SILVESTRI: How about the October one? 

	

6 	MR. MURDOCK: How about the October? 

	

7 	THE COURT: And then if there is some kind of a problem with a witness or 

8 whatever, you can bump to October and you still will be within your five year rule. 

	

9 	MR. MURDOCK: That sounds reasonable to me. 

	

10 	MR. PRANGLE: I guess I would request the October setting now. 

	

11 	THE COURT: If you get the October setting and you can't meet it for some 

12 reason and you need to continue it if you have a witness become hospitalized or 

13 something, then you'd have to go into the January stack and you'd be like right 

	

14 	bumping up to it, so -- 

	

15 	MR. PRANGLE: I'm fairly confident that if it's certainly due to any issue with 

	

16 	me, I'd be willing to do a waiver of the five year rule, if it's because of me. 

	

17 	THE COURT: And then Judge Scotti may have -- he may have a civil stack 

	

18 	that starts right after Labor Day, but I don't know if he's going to do that or not. So 

19 I would either like to put you in the August stack or set you another status check 

20 before Judge Scotti. 

	

21 	MR. SILVESTRI: When does he take the bench? 

	

22 	THE COURT: January 5th. 

	

23 	MR. SILVESTRI: Oh. So maybe that would be the best thing to do. Does 

24 that sound reasonable? 
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1 	THE COURT: Give him a couple of weeks to -- 

	

2 	MR. SILVESTRI: Yeah. 

	

3 	THE COURT: -- figure out how he's going to set up his stacks. 

	

4 	MR. KEACH: That sounds fine with us, Your Honor. 

	

5 	THE COURT: Maybe put you in the beginning -- the middle of January. 

	

6 	MR. MURDOCK: That's fine. It doesn't matter. 

	

7 	THE COURT: Okay, let me look at the calendar. How about January 26th 

8 at 9:30? 

	

9 	MR. MURDOCK: I'm sorry, what was that, Your Honor? 

	

10 	THE COURT: January 26th, 2015 at 9:30 a.m. 

	

11 	MS. HALL: Do you want us, Your Honor, at that time to just address any 

12 remaining discovery issues, address those with Judge Scotti at that time? 

	

13 	THE COURT: Any remaining discovery issues should be addressed with 

14 Commissioner Bulla. 

	

15 	MS. HALL: Right. But as far as like the scheduling or the length -- 

	

16 	THE COURT: Just the time line, the length of the trial and where you believe 

17 you'll be trial ready, those you can bring to Judge Scotti's attention on that status 

18 check. 

	

19 	MR. MURDOCK: Yeah, once we get the trial order, then we're going to have 

20 to go back down to the commissioner to actually set a scheduling order and all the 

	

21 	dates. 

	

22 	THE COURT: Okay. Thank you, everyone. 

	

23 	MR. PRANGLE: Thanks, Judge. 

	

24 	MR. KEACH: Thank you, Your Honor. 
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MS. HALL: Thank you very much, Your Honor. 

2 
	

MS. BROOKHYSER: Thank you. 

3 
	

(PROCEEDINGS CONCLUDED AT 10:44:10 A.M.) 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

6 

7 

ESTATE OF JANE DOE, by and through its 
Special Administrator, Misty Petersen, 

Case-Np.: 09-A-595780-C 
Dept. No,: II 

8 
	 Plaintiff, 	 Date: December 17, 2014 

9 

10 

1 1 

12 

13 

14 

VS. 

VALLEY HEALTH SYSTEM, LLC, a Nevada 
limited liability company, dibia CENTENNIAL 
HILLS HOSPITAL MEDICAL CETER; 
UNIVERSAL HEALTH SERVICES, INC., a 
Delaware corporation; AMERICAN NURSING 
SERVICE, INC., a Louisiana corporation: 
STEVEN DALE FARMER, an individual; 
DOES 1 through X, inclusive; and ROE 
CORPORATIONS I through X, inclusive, 

Defendants. 

ORDER ON PLAINTIFF'S MOTION 
FOR SUMMARY JUDGMENT RE: 
LIABILITY 

This matter came before the Court on December 17, 2014 on Plaintiff's Motion for 

Summary Judgment Re: Liability. 

Appearing on behalf of Plaintiff. Estate of Jane Doe, by and through its Special 

Administrator, Misty Petersen, were its attorneys Robert E. Murdock, Esq. and Eckley M. 

Keach, Esq. 

Appearing on behalf of Defendants, Valley Health System LLC dlb/a Centennial Hills 

Hospital Medical Center and Universal Health Services, Inc. (hereinafter, "Centennial/UHS")„ 

Was their attorney Michael E. Prangle, Esq. 

Appearing on behalf of Defendant American Nursing Services, Inc. (hereinafter, 

"ANS"), was its attorney James P.C. Silvestri ;  Esq. 

Appearing on behalf of Defendant. Steven Dale Farmer (hereinafter, "Farmer") was his 

attorney Heather S. Hail, Esq. 

Richard F. Scotti 
District judge 

Dapaitment Two 
Las Vegas, NV 89155 
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Having read and reviewed all of the pleadings and papers on file herein regarding 

relevant issues, having read the transcript of the proceedings in this matter, and good cause 

appearing therefor, the Court adopts and makes the following Findings of Fact and 

Conclusions of Law: 

FINDINGS OF FACT 

611 	1. 	In May of 2008,-  Jane Doe was a patient at Centennial Hills Hospital Medical 

Center. 

2. In May of 2008, Centennial/LIES had a contractual agreement whereby 1-‘NS 

would provide certain hospital staff, which included Certified Nursing Assistants (hereinafter,  

"CNA"). 

3. In May of 2008, Farmer was an agency CNA working at Centennial/1.3E1S 

12 through ANS. 

13 	4. 	On May 14, 2008, ANS sent Farmer to CentertniallUHS to work there as a 

14 CNA. 

15 	5. 	On May 14, 2008 Farmer originally was told to work in the Emergency Room 

1.6 by Centetinial/UHS. 

	

17 6. 	In May of 2008. Farmer wore anemployee badge that had his name, ANS, 

18 CentermialfUHS, and contract staff written on it. 

	

7. 	At around 21:30 hours on May 14, 2008, while Farmer was working at 

Centennial Hills Hospital Medical Center, Farmer was moved from the Emergency Room to 

the Sixth Floor by CentennialltillS to work. 

	

S. 	On May 14, 2008, Jane Doe was on the Sixth Floor in Room 614 at 

Centennial/1MS. 

	

9. 	On May 14, 2008, in the course and scope of his employment with ANS and 

Centennial/1MS as a CNA, and in the course and scope of working at Centermial/UHS„ it was 

expected that Farmer would enter patients' rooms on the Sixth Floor of CentenniallUHS as 

part of his tasks. 

28 
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10. In addition, Farmer was expected to give bed baths, cleanup stool,. cleanup 

urine, and cheek monitor leads, 

11. On May 14, 2008, Farmer entered Jane Doe's room, Room 614 at 

Centennial/1MS. 

12. On May 14, 2008, having contact with a patient in the patient's room on the 

Sixth Floor of CentennialfUHS was in the course and scope of Farmer's employment with 

ANS and CentennialiniS as a CNA. 

13. Farmer had contact With Jane Doe in her room on the Sixth Floor of 

Centennial/MS. 

14. On May 14, 2008, Jane Doe awoke to find Steven Farmer pinching and 

rubbing her nipples telling her that he was fixing her EKG leads.. 

15. Farmer lifted up Jane Doe's hospital gown. 

16. Farmer sexually assaulted her by digitally penetrating her anus. 

17. Farmer digitally penetrated Jane Doe's anus, vagina, and pinched and rubbed 

her nipples against the will of Jane Doe. 

18. Farmer was convicted in the Eighth Judicial District Court, Clark County, 

Nevada, in Case Number 08C245739, in Count 10 of Sexual. Assault (Felony --- Category A) in 

violation of NRS 200364 & 200.366 for the digital penetration, by inserting his finger(s) into 

the anal opening of Jane Doe, against her will or under conditions in which Farmer knew, or 

should have known, that Jane Doe was mentally or physically incapable of resisting or 

understanding the nature of Farmer's conduct. 

19. Farmer was convicted in the Eighth Judicial District Court, Clark County, 

Nevada, in Case Number 08C245739, M Count 12 of Sexual Assault (Felony Category A) in 

violation of NRS 200.364 & 200.366 for the digital penetration, by inserting his finger(s) into 

the genital opening of Jane Doe, against her will or under conditions in which Farmer knew, 

or should have known, that Jane Doe was mentally or physically incapable of resisting or 

understanding the nature of Farmer's conduct. 

Richard F. Scotti 
	 3 

Distriat Judge 

Department Two 
Las Vegas, NV S9155 

1 0 

11. 

12 

13 

14 

5 

16 

18 

9 

20 

21 

23 

4 

26 

28 

WA. 0849 



9 

10 

13 

14 

15 

16 

17 

8 

19 

20 

21 

20. 	Farmer was convicted in the Eighth Judicial District Court, Clark County, 

Nevada, in Case Number 08C245739, in Count 11 of Open or Gross Lewdness (Gross 

Misdemeanor) in violation of NRS 201.210 for touching and/or rubbing the genital opening of 

Jane Doe with his .hand(s) and/or finger(s). 

21, 	Farmer was convicted in the Eighth judicial District Court, Clark County, 

Nevada, in Case Number 08C245739, in Count 13 of Open or Gross Lewdness (Gross 

Misdemeanor) in violation of NRS 201.210 for touching and/or rubbing and/or pinching the 

breast(s) and/or nipple(S) of Jane Doe with his hand(s) andlor.finger(s), 

22. 	Farmer was convicted in the Eighth Judicial District Court, Clark County, 

Nevada, in Case Number 08C245739, in Count 14 of Open or Gross Lewdness (Gross 

Misdemeanor) in violation of NRS 201.210 for touching and/or rubbing and/or pinching the 

breast(s) and/or nipple(s) of Jane Doe with his hand(s) and/or finger(s). 

Farmer was convicted in the Eighth judicial District Court, Clark County, 

Nevada, in Case Number 08C245739, in Count 15 of indecent Exposure (Gross 

Misdemeanor) in violation of NRS 201.220 for deliberately lifting the hospital gown of Jane 

Doe to look at her genital opening and/or anal opening and/or breast(s). 

CONCLUSIONS OF LAW 

1. NRS 41,133 states: "If an offender has been convicted of the crime which 

resulted in the injury to the victim, the judgment of conviction is conclusive evidence of all 

facts necessary to impose civil liability for the injury." 

2. The Nevada Supreme Court has explained: We conclude that the language 

of NRS 41.133 establishes a conclusive presumption of liability when an offender has been 

23 convicted of the crime that resulted in the injury to the victim." Cromer v Wilson,- 225 P3d 

24 788, 790 (Nev. 2010). "NRS 41.133 mandates that conviction of a crime resulting in injury to 

25 he victim is conclusive evidence of civil liability for the injury." Langon V. Matamoros, 

6 121 -Nev. 142, 143, 111 P.3d 1077, 1077 (2005) (emphasis added). 

27 	3. 	Farmer was convicted of the crime which resulted in injuries to the victim, 

28 

Richard F. Scotti 
Dist:rid Judge 

Department Two 
Las \fear:, NV 891.5:5 WA. 0850 



4. As to all Defendants, the judgment of conviction is conclusive evidence of the 

fact of the anal sexual assault of Jane Doe. 

5. As to all Defendants, the judgment of conviction is conclusive evidence of the 

fact of the vaginal sexual assault of Jane Doe. 

6. As to all Defendants, the judgment of conviction is conclusive evidence of the 

fact of the unlawful touching and/or rubbing the genital opening of Jane Doe with his hand(s) 

and/or finger(s). 

7. As to all Defendants, the judgment of conviction is conclusive evidence of the 

fact of the unlawful touching and/or rubbing and/or pinching the breast(s) and/or nipple(s) of 

10 Jane Doe with his hand(s) and/or finger(s). 

11 	8. 	As to all Defendants, the judgment of conviction is conclusive evidence of the 

121 facts regarding his deliberately lifting of the hospital gown of Jane Doe to look at her genital 

13 opening and/or anal opening and/or breast(s). 

14 	9. 	As to Farmer, the judgment of conviction results in summary judgment as to 

15 liability and dismissal of any affirmative defenses related to liability. Though comparative 

16 fault was alleged by Farmer, at this date, no facts have been presented as to same. However, 

17 Plaintiff's Motion solely dealt with the issue of liability. Plaintiff will have to file a separate 

8 motion on the issue of comparative fault should she believe that summary judgment would be 

19 proper on that issue. 

20 	10. 	All affirmative defenses that relate to the criminal acts committed by Farmer 

21 are dismissed as to all of the defendants. 

2 	11. 	The Court finds that Farmer is a convicted felon on criminal acts that form the 

23 underlying basis for this lawsuit. 

24 	12, 	The Court finds that there is no genuine issue of material fact as to liability of 

Farmer. 

13. 	The Court GRANTS the plaintiffs Motion as to Farmer's liability pursuant to 

NRCP 56; Wood v. Safeway, 121 Nev. 724 (2005); NRS 41.130; and NRS 41.133. 

25 

26 

27 

28 
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14. Judgment and conviction on the felony crimes is conclusive evidence to 

impose civil liability for the injuries to the plaintiff, however, the issue of damages as to 

Farmer remains an issue for the time of trial. 

15. Plaintiff also moved for summary judgment against .ANS and Centennial/U:1S 

based upon NRS 41,130, the respondeat superior statute. 

16. The first issue is who were Farmer's employers. The Court finds that Farmer, 

at the time the criminal acts were committed, was the employee of American Nursing 

Services, Inc., Universal Health Services, Inc., and Valley Health System, LI,C. 

17. With regard to negligence, the Court further finds that the plaintiff must prove 

10 general foreseeability. 

	

t 	18. 	To refute respondeat superior liability per NRS 41.130, the defendants must 

12 prove the various sections and provisions of NRS 41.745 in order to rebut a claim made under 

13 NRS 41.130 

	

14 	19, 	NRS 41.130 states: 

Except as otherwise provided in NRS 4k7,  whenever any 
person shall sutTer personal injury by wrongful act, neglect or 
default of another, the person causing the injury is liable to the 
person injured for damages; and where the person causing the 
injury is employed by another person or corporation respon-
sible for the conduct of the person causing the injury, that other 
person or corporation so responsible is liable to the person 
injured for damages, 

20, 	NRS 41.745 states: 

1, 	An employer is not liable for harm or injury caused 
by the intentional conduct of an employee if the 
conduct of the employee: 

(a) Was a truly independent venture of the employee; 

(b) Was not committed in the course of the very task 
assigned to the employee; and 

(c) Was not reasonably foreseeable under the facts and 
circumstances of the case considering the nature 
and scope of his or her employment. 

27 

28 

Richard F. Scott 
District Judge 

Department Turn 
Las Vegas, NV 89155 
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• 	„.. 	 
RICHARD F. st`iyrn 
.DISTRICT COURT JUDGE 

For the purposes of this subsection, conduct of an employee is reasonably 

foreseeable if a person Of ordinary intelligence and prudence could have reasonably 

anticipated the conduct and the probability of injury, 

21, 	At this time, the Court finds there is a. genuine issue of material fact with 

regard to liability, the principal one being whether the misconduct of Farmer was reasonably 

-foreseeable. 

Hence, the Court denies Plaintiff's Motion for Partial Summary Judgment 

without prejudice, pursuant to .NRCP 56, Wood v. Safeway, 121 Nev, 724 (2005); Prell Hotel 

Corporation V. Antonacci, 86 Nev, 390(1970); and NRS 41.745. 

Accordingly, 

IT IS HEREBY ORDERED that., as explained above, Plaintiffs' Motion for 

12 Summary Judgment Re: Liability is GRANTED IN PART as to Farmer's liability pursuant to 

13 NRCP 56; Wood v. Safeway, 121 Nev. 724 (2005); NRS 41.130; and NRS 41.133. 

14 

	

	 IT IS FURTHER ORDERED that, as explained above, Plaintiffs' Motion for 

Summary Judgment Re; Liability is DENTED in part WITHOUT PREJUDICE as to the 

16 liability of ANS and Centennial/DRS as there is a genuine issue of material fact as to liability 

17 pursuant to NRCP 56, Wood v. Safeway, 121 Nev. 724 (2005); Prell Hotel Corporation v. 

AnitOtlaCei, 86 Nev. 390 (1970); and NRS 41.745. 

IT IS SO ORDERED_ 
, 

DATED this, 	day of February.; 2015. 
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CERTIFICATE Of SERVICE 

I hereby certify that on or about the date filed, a copy of this Order was electronically 

served, mailed or placed in the attorney's folder on the first floor of the Regional justice. 

Center as follows: 

8 

Robert E. Murdock, Esq. 
MURDOCK & ASSOCIATES, cHTD. 
Attorneys jar Plaintiff 

Ekley M. Keach, Esq. 
ECKLEY M. KEACH, CHID 
Attorneys fbr Plaintiff 

James P.C. Silvestri, Esq. 
PYATT s1LvEs1RI 
Attorneys for Defendant American Nursing 
Services, Inc. 

Robert C. McBride, Esq. 
Heather S. Hall, Esq. 
CARROLL, KELIN, TROTTER, 
FRANZEN., McKENNA & PEABODY 
Attorneys fir Defendant Steven Farmer 

John H. Bemis, Esq, 
Michael E. Prangle, Est.. 

PRANGLE, SC OOVELD, LLC 
Attorneys fbr Valley Health System LLC 

65 1 

10 

11 

12 

13 

t( 	947 y owar 
Judicial Executive Assistant 
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22 

23 

24 
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Di5trict Judge 
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Centennial- 	 PT-MED-5/19/2008 Physician Orders - 5/20/2009 - 11  Pg 

STAT 
• 

PHYSICIAN ORDERS 
PROMOTE PATIENT SAFETY! 

1 Indicate REASONS FOR USE for all PAN medication orders 2 Do NOT use these clan erous abbreviations: 
ADMIT STATUS (CHECK ONLY ONE): 	- 	 HEIGHT: 

0 INPATIENT 	 0 PLACE INTO OBSERVATION 	 WEIGHT: 

ALLERGIES: 1. 	 2. 	 3. 	. 	 '0 None 	. 

DIAGNOSIS: 	 • PRINT NAME OR 
LICENSE # FOR 

EACH  SIGNATURE Date Time 
$00e1 

elda t  
 	iu 

idleidi.,Q 	  
ttrov.. 

CAO. 
9 

01_014(4  fff,Pt 	• or) , 
.u,  i 	_ 	/fi. 	e-- (11Cce. rftli2ak )  -12.0 ,1--  

11M11 	6eLy- r. 
11101 	1 	, . „ , 

c  i 
COD 

Also 

1,1,sa 

LEADING 
DE CM AL 

TRAILING 

ZEROS 

, 	Vv 	L ifizze., 	  

 	115 

EVICL.  

a.aell'd 	 

( 	A  , At 	Ix,. 	O.% II% 	:41/ 	il _ 
111WINI1104,......-- IN . 0,. ... asasollillNI   

/ / 	A f° i a - 	r • 
4 	'. 	• 

• yr / 	or 	air--  .. 
• 

williarfa algew ■tc___ 
lik 	i 

) 
AINVAILdgr' 

Or 
. 

' 
: 

. 	. 

, 

ORDERS: AUTHORIZATION IS GIVEN TO DISPENSE A THERAPEUTIC EQUIVALENT UNLESS NOTED, NON-FORMULARY DRUGS MAY REQUIRE 48 
HOURS TO OBTAIN. 

BAR CODE 

11111111111 

P00010 - Physician 

11 

• 

111 

Orders 

irip 	X ' 	. 	',Ob.- 
SuM,V,4'ntr ."-  ....I.4.4.W 

1 	PATIENT INFORMATION 

....,1 

xii,. 	_ 

gp• Me 
Valle% 1 trallIt 

. 	I 	I ■ I I 	II 	I 	I' 	i 	I MN 

?a SPRING  VAlLEY HOSPITAL Ce n ten tiggstlictse. 	
51 	SX : P 	EMA 

wtem." 	 

PHYSICIAN ORDERS 
(79599O8)(R 5/07) (Standard Register) 

ADM/REG DT: 05/13/OR 

ORIGINAL. MEDICAL RECORD PINK NURSING 

Page 10 of 11 
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Centennial 	 MED-5/19/2008 eHistory and Physical - 7/6/2008 - 1 pg 

CENTENNIAL HILLS HOSPITAL MEDICAL CENTER 
6900 N. DURANGO DRIVE 
LAS VEGAS, NV 89149 

presented to the ER complaining of seizure activity. She had a 
seizure reportedly and associated with stuttering speech. She reports she has 
been noncompliant with her Dilantin, however, she is alert and oriented by three 
and does complain of a headache. She denies any vomiting or nausea at this 
time. Also denies any vision changes or extremity weakness or numbness. 

PAST MEDICAL HISTORY: 
Significant for pseudoseizures, anxiety and depression. 

MEDICATIONS: 
Prozac, Dilantin. 

ALLERGIES: 
Codeine, Darvocet, Darvon, erythromycin, Floxin, Lortab, Percocet, Percodan, 
Talwin, Toradol, Tylox, Valium, Vistaril, Demerol. 

SOCIAL HISTORY: 
Significant for occasional alcohol use, no tobacco use. The patient is single, 
works here in Las Vegas. 

REVIEW OF SYSTEMS: 
CONSTITUTIONAL SYSTEMS: The patient denies any fever or chills. 
HEENT: The patient denies any vision changes, neck pain, sore throat. However, 
she does report positive headache. 
PULMONARY SYSTEM: The patient denies any coughing or shortness of breath or 
wheezing. 
CARDIOVASCULAR SYSTEM: The patient denies any chest pain or palpitations. 
GASTROINTESTINAL SYSTEM: The patient denies any vomiting, diarrhea or abdominal 
pain. 
NEUROLOGICAL SYSTEM: The patient does report and exhibit stuttered speech. 
Reflexes are 2/4. Sensory intact. Motor strength 4/5. Alert and oriented 
times three. Cranial nerves II through XII intact. 

LABORATORY DATA: 
WBC is 10.8, hemoglobin 13, hematocrit 40, sodium 142, potassium 3.4, serum 
bicarb 18, BUN 10, creatinine 0.5, glucose 99, Dilantin level less than 0.3. 

ASSESSMENT: 
Pseudoseizure. 

PLAN: 
Will set up a computed tomography scan of the head, also Ativan 2 mg IV q.4h. 
p.r.n. seizures. Obtain a neuro consult and follow with neurology. 

SigmdbyBAZEMORE,OURTISon 
16-40-20380719:34-0700 

Curtis E. Bazemore, M.D. 

CEB/MEDQ DD: 07/06/2008 12:44:45 DT: 07/07/2008 06:07:27 
Unique ID: 	332452820 Job #: 158933 

PATIENT: 
ATTENDING: 
ADMISSION DATE: 05/14/2008 	 RM #: 	519 
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Rack Time:  7  " 	
Room: 

INITIAL ASSESSMENT TIME 

GENERAL APPEARANCE 
__no acute distress 	40/ moderate 1 severe distress 
_alert 	 tarl  iillayrertateaseTC.,  

UTRITIONAL ASSESSMENT 
_assisted / total care 	 

	

_obese / maktourIshed 	 

	

_recent weight loss / gain 	  / hydralli 

NEURO F PSYCH 
_oriented x 3 

PERRL 
_cooperative 

maintains eye contact 
speech appropriate 
moves all extremides 

_disoriented to person /place/ 
_pupils unequal R 	 
_agitated / confused / memory loss 	 

tremors 	  
_non verbal speech slurred 	 

weakness / sensory loss 	  

RESPIRATORY 

CVS 
_regular rata 

ADOMEN 

....rtagENIZezr 

RN Signature 

Page I 9(2 

Nurse Signature 
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16 

02001-2007 T-System, Inc Circle or check affirmatives, backslash (1) negatrws. 

Centenniat:HillS Hospital 
imilmMEOICALLciltitit  

EMERGENCY NURSING RECORD 

Seizure 

SIGN IN TIME 	  

TRIAGE TIMELY( I II (c) IV V  
NAME: 
AGE: M 170 

'AT 	MI= e 

PMD 
DOCTOR 
ARRIVAL MODE: 	r 	Epollce 
EMERGENCY CONT 

TREATMENT PTA 	IV 
meds 
He 
BP 

02 	blood 

temp 
/0 

glucose 

Sa02  GCS 
blood glucose 

PAIN LEVEL currenc 	/10 

C 	 NT 	- 
Jost Ictal on arrival 	ng on 

ark 	x3 	
■-,,,,....Led ........,ss 

arrival 
•ays ago oCCurreQ just nt his 

lost consciousness I unresponsive 	visual disturbance 
motor activity 	 headache 

• tonic / clank/focal 	 incontinence 

i- 
lik_a: none 
head, 	chest 
neck 	abdomen 
nose 	back 
lip / mouth 	RUE 1 LUE 
bit tongue 	RLE 1 LIE 

precipitating factors: 	none 
recent alcohol 
sleep deprivation 

/ drug Intake 

change in reads 
recent Illness 

or dosage 

missed thine of seizure meds 

ALLERGIES NKDA 	574c- 	,./K,166410._ 
drug - PCN / ASA / sulfa / latex / codeine/iodine 

MEDS none 	see med list.. ./kCTIL.LEAttrA 

PAST MEDICAL MX 	negative 
seizure disorder I stroke / TIA/ cancer, 
past surgeries 	none 

1)c-cK.Vcct.011 
..S.:a.11,g4ciAS 

SOCIAL MX 
smoker 	ppd 	drugs / alcohol 
Afali risk screen completed 

LMP 	 pregnant ! posj‘nopiAst 
A 

1 

_mild / moderate / severe distress 
wheezing / crackles / stridor 	 
decreased breath sounds 	  

_tachypnea 	  

tachycardia! bradycardia, 

a 	laceration /abrasion 	  
_pale / cyanotic 	  
_tool / diaphoretic 	  
_open wound / needle marks 	 
skin rash / lesion(s) 	  

tenderness 	  
_rigid / distended 	  

DDITIONAL FINDINGS 
C.A-vvvra cvs:Va.1 E. 

INITIAL ACTIO 
TI 	E „ !NIT 
ECM ID band  apEliod ID band verified 

disrobed / owned blanket  provided 
bed low positron side rails up x I 	x2 
tall light in  readj  head of bed elevated 

e,At 

Page 1 of 2 
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TM 	 OUTPUT 

IV / saline lock discontinued; 	Total Amt Infused 

	  Time 	Initials 

TO: 

r_patlent 2famlly 	security  _safe 	see patient belong ings list 

CONDITION 
unchanged 	 Improved 	stable 

critical 	 other 

epart 	 11)  Mode: walk crutches WIC 

Acuity: S I 

Discharge Nurse Signature 	  
OContinuatIon Sheet 

Scizute - 16 Page 2 of 2 

Centennial- 	 -IPT-MED-5/19/2009 ED Nureing Notes - 5/20/2008 - 2 pg 

40 ,  
ACTIONS ' 

TIME  

I 6 cardiac monitor  ..... 
IN IT 

1 I b pulse oxImeter 0, --77-1:  n'o -----IT-C, 

	 Accu-Chek 

fir b 
restraints 	see  documentation  

_seizure • ecautions 

[

TR E 1 	site f gauge attempts I complications 	IN 

IV ! MEDICATION INFUSION RECORD 
Stan 
Time 

Solution / 	Med Typo/ 
Pump 

Rata 
ml / hr .  

Stop 
Time 

Amount 
Infused 

'NIT 

Response 	no change 	improved 	pain 	110 

,--- 
Response 	no change 	Improved 	pain 	110 

Response 	no change 	improved 	pain /10 ----* 

.... 
TIME 

_ 
BP P RR T SaOt GCS Pain Pupils 1NIT 

WO 111/r) ai I /4° //1  if 4.,. alo r., 
no 
/10 

/10 

, 
/10 

MEDICATIONS 
TIME Me* ;cation Dose 	Route Site INIT 	■ 

1 ii "111 h. Jo 
imp 	

es, 

IIIIIIIIIIIIIIIIIII 
,CA 

1 r  

r-- 1 

Response 	no change 	Improved 

Response: 	no change 	improved J 

- DISPOSITION 
_discharged home police nursing home ME funeral home 

, _verbal I written insuuctions / RX given; 	patient 	  

_verbalized understandin g  

_learning  barriers addressed 	  

accompanied by / driver 	  

report to 

_transfer docts entaUon completed 
_notified family / police / ME 	  
_left AMA! LWBS / LAT I AWOL, signed AMA sheet refined 

TIME INI 

1-- . -lead EKG performed 

,.— notified 

L. LP tray set up 

consent signed 
assisted with LP I tolerated well 

fluid to lab 

I._ — 11-77F--  F 1 	 ml return 

/ 	if , - ab drawn / sent 	b nurse / lab 	  112 
I 

Recheck 
to  Xray 	wl monitor / nurse  / 02 1  tech 

return to room 

to CT 	w/ monitor  / nurse / 0, / tech 
return to room 

Discharge Vitals 
BP 	HR 	RR 	 Temp. 	So02  

_pain level at discharge 	/10  

Page 2 of 2 
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SKIN / LYMPH / MS 
skin rash / swellin& 
Joint pain 

gAl_saternme.ne.nts.m.n.ITO. . . I 

PAST HX____neptive _prior records reviewed 

recent onset / lor- 1170-aFig / ance childhood 
occasional /frequent/none for years 	last seizure: 	  
2° to: idopothic / head Injury / prior woke / ethanol obese / cancer 

craniotomy hystkereasis / unsure 	  

stroke 	  NW /AIDS 
craniotomy 	  brain tumor / cancer 	 
shunt 	known mets 	  
depression 	  heart disease 
thyroid problem 	  H114 	  

diabetes Type I Type 2 	 
diet /oral /insulin 	  

psychiatric disorder 	  

Medications  none s 2)  	_NKDA 
phenytoin 	  see nurses note 
phenobarbital 	  
carbamazepine 	  
vaiprok acid 	  

Centennial 	 PT-MED-5/19/2008 ED Physician Record - 5/20/2008 - 3 pg 
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5".  •2 DATE:  —/ 	w•-,  • 	TIME:  I .?'"  
ROOM:  Per 	EMS Mired 	  

49 	 Centennial Hills Hospital 
EMERGENCY PHYSICIAN RECORD 

Seizure 	(5) 
78835816 

NEURO 	 CONST 
headache 	  fever 	  
neck pain 	  EYES / ENT 

Don arrival 	recent head injury 	  trouble with vision- 
sore throat 	  
GI/GU 

N: 77145iEits spotne purgro•ta 	QS/PULMONARY 	 abdominal pain 	 
M LIMITED BY: 	chest pain_._ 	  nausea / vomiting__ 

ce notes reviewed 	 1 & 4.! , 	palpitations 	  diarrhea 	  
cough 	  black / bloody stools_ 

sputum 	  painful / frequent urination 
trouble breathing 	  

ROS 

chief complaint: 	C21.4")  first time/ hof-se r 

time/ duration: 
single episode 	occurrei 

,Q4agailu.,.... ot_qt) 	began 
most recent Viso& 

occurred: 	just poor to arrival 

witnessed? 	no  
details of seizure cannot be obtained / verified 

• r 	- G • f seizure rittrnber and duration: 
4ear onsc •1 

.411181111‘443. 
• • 	• 	e 	partially unknown 

did not regain between seizures 

unknown duration / number 
shgle isolated seizure 

• d 	,, 	■ 	••• 0 ,.._.,.e 
• ted s ..,;;R ,p 	EA 

x 	x4 	multiple 
status epilepticus 
continued on arrival In ED 

Nuptotivin  
generattsh , 	g  o ore 

• 

• staring 
other: 

post-Ictal symptoms: 

confusion 
Dowprielintln 	e 
urin 

	
ti 	cc 

sto 	aching 
..id.st.ivits? 

puwer  
• corn/ kg 	R /1 

speech difficulty 
visual disturbance 
headache 

-.1c7-ne-->ead ..411 -tri;Y: 	 neck 	nose lip 	mouth 	blt tongue 
RUE FILE LUE LLE chest 	abdomen 	back 

preceding symptoms I context _none 
missed recent doses of seizure mods 
changed medication or dosage 

 recent alcohol Intake 	 p 
sleep deprivation 
recent Illness / 300 ROS 
drug use 

gvaluatIon 1 treatment PTA: 	by patient paramedics 

	

tteasmsat- 	

Recently seen / created by doctor 

111111 

ositive VCheck-normal BN644.ash-negative  

SOCIAL HX smoker 	  drug use / abuse 	  
recent ETOH 	 • 	lives alone 	  
lives at home 	  lives in nursing home 	 

FAMILY HX _negative CNS cancer 
seizure 	  

Page I of 3 
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_Nexus criteria nag _miciline tenderness / distracting In)ury_ 
_altered mental status 	  
_recent rroH 	  

    

	

TRATORY 	_wheezes/ nits / rhonchl 	  

	

o reap. distress 	creplers / rib Inlury 	  
breath sounds nml 
no evidence of rib Infury 

_tachycardia / bradycardla 	  
_Irregularly Irregular rhythm 	  
_extrarystoles ( acts-Ilona!, frequent 
_murmur grade 	/6 sys / dies 
_decreased pulse(s) 	  

tenderness 	  
_hepatomegaly / splenomegaty 	  

regular rate, rhythm 
heart sounds nml 

(ABDOMEN) 
on-tender 

no organornagaly 
no distention 

_nml bowel sndse 

• roved 	a • 
111_ 	As Awe/ 4 • 

.4~/rifrinialregril*PV, 
"Vv.' IF, ••., 

Ke  

Additional history from: 
led4  forrdinirfoilow-up limey ceressicer4aram fa 

_prier records ordered / reviewed 
• ---t...-...•-,.- az.ezz.-.--e---- 

_Rx given f fi SeV1-• 
CRIT CARE TIME (exclurting separately bald* procedures) 

30-74 min 75-104 mei 	' .mln 

Discussed with Or -.-.-.- 
wffl aecpatkntfreED/ 	' 

Counseled 

Egg 
PERM. 

ml ENT Inspection 
o apparent trauma 

C5F leak no
harynx runt 

10 

*ler nmt, no rash 
, dry 

REMITIES 
non-tender 

orrnal ROMs 
)no pedal edema 

Centennial 	 -14E0-5/19/2008 ED Physician Record - 5/20/2008 - 3 pg 

c4NUreflg ALUMITIU% Reviewed 
P YSICAL EXAM 
GENERAL 	 C I re 

jo acute distress 	_mild / metiers / severe distress 
gailert 	 _aradous / lethargic 	  

convulsing / confused (postrictat) 
_post-surgical pupillary defect (RI  )--- 
_tendemen / swelling / etchymords—.--. 
_3cieral Icterus / pale conjunctivae__ 
_abnormal accommodation 	  
_pupils unequal 	  

R pupil non I. puptl_mm 
_EOM palsy 	  
_alarmi fundl popEedema/ hemorrhages 
_tongue abrasion / laceration 	  
_hemotyrnpanum / Bactie's sign 	  
_TM obscured by cerumen_ 
_nasal septa' hematoma_ 
_oral lesions 

NICK / BACK 	_cert. lyrnphadenopathe_ 
eck supple 	 meninglsmus 	 
engender 	 _carotid brult.--_. 

Kernlis sign I Brudzinskr3 slg  

becasicAt 4./4  7,-, escuddo.Va_. ht pckivr--- 
_ _ c)(4 chwl- ;it() 6.' et, e crew ca4 
se 	

4441,-. 
,rtsorimotor- 	WTAI Ms 	/ 	r- 

el_ to motor deficit 	_sensory deficit 	  

	

no sensory deficit 	_hyperrefleala l hyporeflaxle 	  
_reflexes mi. symmetries _abnormal reflexes / Babinski 	  

LABS, EKG & XRAYS 
C BC 	 Chemistries 

q,) Cgeig 	Sega (Zed Okeqr.)_._  Glut 	 
	 bands 	Na   BUN 

Hgb 	 lymphs 	IC3...-..-_ Crag_ 
HcL 	 mono:  
Platelets 	eon 	 co,  18  
Drug Levels 	Toxicology 
dilaniin_ normal except Aspirin 	ETOH 	 

phenobarb— acerarnin ,-- Triage's urine  ,..., 	 

tegretoL______ 	 d g screen 

EKG MONITOR  ST 	 Rate 

fp ?,2,.., 	 Inure. by me OR 	d by me Rate  - t --k • 
?LNSR 	int 	Xlml axis nag QRS‘niril SW 
not / ch nged from 	  
CXR °intern. by me ['Reviewed by  me ODIsad w/ radiologist 
_nmINAD _no Infiltrates _nml heart size _ntril rnediastInum 

not/ changed from 	 
Head CT  - Derma 
Pulse Ox 
	

L % at (time) 	  
InterEretaitionitrageriati 

	
2-459 L.i.a?!. I 	......... J 

if3s5- 
)coo- 

13 Reviewed 

_cyanosis / diaphoresis / pallor 	 
_rash / embolic lesions 	Seizure New-Onset Epileptic 	sues Epliepdcus 
_signs of IVDA_ 	rand Fowl Grand Mot 	Cardac Dysibyttimia 
_pedal edema 	  
_tenderness 	

CNS Infection / Injury 
Drug Reaction 	

proihiirebir7cula/r,Accpentict.V. 

Time 	AMA eloped 0 obs 0 Mid 0 Other 	 
DLSPOlactu  130+d:flitted ICU iiCU 13 transferred iall ex4b7,24.0 

CONDITION- NAgood of* 0 poor 0 °ideal 0 Improved 
table 0 unchanged__. 

RESIDENT/ PA 1 HP SIGNATURE 

ATTENDING NOTE: 
_Resident I PA! NP's history raslewest. patient interviewed and examined. 
Briefly. pertinent HPI is 	  
My personal exam of patient raves/if 	  
Assessment and plan reviewed with resident / midlevel, Lab and ancillary 
studies shove 	 
I confirm the diagnosis oft 
• Care plio-rva%vte. Patientaelli n 	_ 
Please ;AI resident nttldlevinote for filstails. 

ternod care averse 

b OBSERVED SEIZURE ACTIVITY IN ED 	duration 	 
focal / generalized 	awake / unresponsive 

head turned R / L eyu deviated R L 

NEURO  / PSYCH 5 onfused / ciiiitt-biv  
higher functions 	5 ttnted to time/piece /person 	 
_oriented x3 	- 	_aphasic expressive /receptive 	  
_mood / affect nml 	_slurred speech 	  
_speech nmi 
5ranlef notes- 	_fadal droop 	  
=mai u tested 	_tongue deviation ( to R / I) 	 

lisp 	_abnini Romberg / gait/ finger-nose test 
%.. , r;r7a I 

 
as tasted 	_pronator drift 	  

Underbe  Indicates organ aystem 
I egurvatera or minimum requtreetfor organ s ystem exam 

	

RTI# 	dimmed camel 

	

"tad Addendum 	Additional 

AB DRESSOGRAPH 
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Order Ti 
' 

011.r.:7.91P 1.1or 
41-01110 	CMP 

Mg 	
Trap 

Lipase 
PT/INF PTT 
BNP 
D-Dimer 
CRP 	ESP 	RSV 
CSF Protocol 
Retio Count 
CPOU x1 Add On 

Urine 	Stool C&S 
WA 	 GDR Tcodn 
Dip 	 Wound C&S 
D & S 

Pregnancy 	Genital Cx 

Urine 	GC , Chiam 
Serum 	Inch 
Ouant 	Wet Mount 

Other: 	KOH 

lox 

Urine Drug Screen 
ETON 
ASA 	Tylenol 
Methanol 	Ethne yle 	myna 

Levels 
Theo 
Digoxin 
Acetone 

,...;006.Acid 

Physician Nursing Orders - Document on RN T-Sheet 

Dillasleml 
ZCardlac Monitor 	0 Stan CT PO Prep 
af rUlse Oximeter 	% R/A 	_ L 02  , 
lopo2 I/ 	L6C2 v mask / NRB Maintain 02 Sal >92% 
010 Postural Vital 	Igns 	 0 NPO 

jafoley Catheter 0 3-Way irrigation / CBI 0 NO Tube 
0 Disrobe/Gown patient 	 0 Accucheck 
0 Ace / Crutches / Splint 1 Sling 
• Set up for Nasal Packing/Rectal Exam/Suture/Pelvic Exam 

Blood 

....... 

411gabio10— 

Medical 

nobarbItal 
O.. : 	• e (valproic acid) 
Tegre .1 (cetamazepine) 

Ammonia 
TSH / TFT 

Records 

Blood Culture 

x1 	x2 	ARD 

Type & Cross 	Units 

V's 	is Saline Lock 	 mUhr 

0 NS 	ml bolus 	(Hydration) . 
0 NS 	mVhour drip 

13 
Medications 

0 ASA 325 mg by mouth 0 Tylenol 	mg (15mg/kg) 
0 Ibuprofen 	rug (10mg/kg) 
0 Phenergan 12.5mg 1VP 0 Zofran 4mg IVP 0 !napalm' 1.25m9 IVP 

0 Reptant° mg WP 	0 Pepcld 20mg IVP 	0 Protonlx 40 mg IVP 

0 Morphine 	,  mg Slow1VP, may repeat ( xl x2) pin pain q 15 min. 

0 011audid 	mg Slow IVP, may repeat (xl x2) pm pain q 15 mln. 
T .: . Screen 

- - A R 
0 Lortab T.5/119,500 mg PO 	0 PercOcet 5mg/325 PO X 1 
0 Cerebryx PE 1 gm IV 0 Torodo130mg1V 	60 mg IM 

Cat Scan 	 /..., 

CT Soft Tissue 

R/0 

4.4.1  e 	PEPV 

' 1- • rotary 
AEG 	RiA 	on Cle 

Albuterol 2.5mg 	xl 4 
Xopenex 1.25 mg 	x1 )2 
Atrovent 0.5 mg 	x1 x2 
Continuous nab 

0 DT 0.5 mL IM 	ci_Heparin Protocol 
Cardiac: 
0 ASA 325m9 po (PTA) 	E] Nitro 0.4mg SL x3 PRN cliestlish 	a 

CT Head 
R/0 

0 Naropaste 	' Anterior Chest Wall Hold Si3P <DO 	41, 
0 Morphine 	mg SlowIVP, may repeal ( x1x2) pm pain q 15 min. _ 	 ...., 

CT Facial / Max. 

R/0 
0 Lopressor Sing. IV every 5 mine. x 3 (Hold Pulse<130 SBP <90) 	iirr  

0 Lopressor 25mg, PO x 1 (Hold Pulse<60 SBP <90) 	 fa 
CT Orbit 	 s  

• R/0.. 
CT Abd/Peivis w / w-o 

R/0 

Sputum Culture Pulmonary: 	Peed Cultures utter to anttbotic _treatment 
XRAY 

PCXR 2V 
R / L Ribs 
Abdominal Series 
Spine 	C T 1 
Soft Tissue Neck 
Face / Nasal 
Shoulder 	Ft 	L. 
Humerus 	R 1 
Elbow 	R 	I 
Forearm 	R 	I_ 
Wrist 	A 	L. 
Hand 	R 	L. 
Pelvis 
Hip 	R 	L 
Femur 	R L 

a 	Ft 	L 
Ti /Fib 	R 	L. 
, nkie 	R 	L. 
Foot 	R 	L 
other 

0 Zkhromax 500mg IV and RocephIn 2 gm IV 

gs 0 Weals* 2gm IV and Clprolloxacin 400mg IV 	
M 0 1GM Vancomyoln IV (MRSA T() 

CT Chest 
FVO Mass /PE / Aneurysm 

CT Spine 	C 	T 	I. 
WO 

fa 0 600mg Zyvox IV 	 (it 
0 02 	L nc / v mask / NRE3 Maintain 02 Sat >92% 

Infection: 	 at 
0 NS Bolus 500cc SBP>90mm he then 150cc/hr 

4W VO Scan 
FI/0 PE 

Sonogram 

Pelvis 	Abd , 	GB 	Renal 
Testicular 

.R/0 

0 Vasopressor 	 Matte SBP >90mm tig 
0 Foley Catheler Monitor Output 	0 Accuchock 	ireft 

fillood Cultures Drier to antlbolis treatment 
0 Zosyn 4.5g IV & Amlicacin 500rng & Vancomycln 19 IV 	lir5'  

	

p_g 0 Levaquln 500mg IV and Amikacin 500mg IV 	 alib 
and Vancomycln 1g IV 	• 	. 

0 Dexamethasone 10mg IV? 	 St Extremity 	RL LL RU LU 
R/O DVT I Foreign Body 

MRI 	w/ w-o 

Head 	Spine 	C 	T 	I 
Fvo 

***Document any contrafndications on T-sheat'** 

, 

Send labs/EKG/radiology reports with patient 	 Order Time: 	 

0 PICC Line 
0 LP under 	rose. 
0 Angio wA 2D E f 

Physicla e 
. 	 2. 

j 	P.ATIENIIDEtrriFirwari 

Centennial Hills Hospital 
1111111111111111111ILMEDICAL CENTER 
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Diagnosis 

AccuCheck: 	 
Time: 	 
Insulin 	 
A.0 &HS 	• 

LB M; 
Hypoactive/Hyperactive BS 

- Distended 

ab 2 lir d hr 12 hr 
Time/Result Time/Result Time/Result Tirne/R.esult 

CP1048 
Tro. IIIIIIIIII 
Myoglob 
BNP  

Requisitions for uncomPleted cardiac enzymes sent w/patient 
b oor: 

	

Time: 	 

7 t- 
T 5 

	

P9 	 2 
6  BP  61   SP020  1   Pain 	 

Res I iratoi-y/Breath Sounds 	02 Therapy: 	 
41.11Ctlo■ 	Decreased R___ L__ Crackles R___ L 	 
Wheezmg R L 	Ralcs/Rhonchi R L 
Cardiac  Rh  thin: 	 Rate____ 

	

us Rhythm 	A-Fib 	Tele:___GH__ 
car a 	PVCs/PACs 

Tachycardia 	Other 	  

Vital Signs 	• 

IS11 	skeletal 
bulatory 

w assistance 
wfo assistance 

Integumentary (location) 
Docubs: 
Wounds: 
Edema: 

1111111101113 111 JI 1,11j!iiiI1111111 
2+ 3+ Pitting 

IV Sites/Gauge • 	Diet/Fluid/ 

3 rofct
Restrictions/I/O 

44-• 

IV Solution & Rate 

W ICNurse notified? Yes No 

Pending LabsiTests Meds Given In ER 

Patient Information ER S tat Lab Cardiac E 

Centennial- 	 T.-MED-5/19/200e ER Documentation - 5/20/2008 
	

1 Pg 

Emergency Departrmt Fa .Report 
Date/Time: 	r-,7  

Cuitennial 11 Hospital 
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Daily Patient Assignment 

Date:  5/ 1 -1- / V 	
• 

Shift:  7p— 7P  
Clinical Supervisor: 

RN Room Assignment. 
(e0- —lel f -1 

(0)-44 --(t3r 

Cot Cilt-t .05 	&to ceie 	4  as  Off, 

CNA Assignment 

eet4 
MM.  1111111.16 

- 	 Float 'Unit 

. , 

.elt) *" 	-4U-  kt-t-r 	. a2130 	it 	(rni  
• 

.. • 
. 	 . . . 

., 
. 	. 

• . 

42€41eu 	ati 
6por 

Midnight Census:  -3:-+ 
	

6,1(0 
Observation Patients: 	 

CHH00323 
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BILL SUMMARY 
69th REGULAR SESSION 

OF THE NEVADA STATE LEGISLATURE 

PREPARED BY 
RESEARCH DIVISION 

LEGISLATIVE COUNSEL BUREAU 
Nonpartisan Staff of the Nevada State Legislature 

ASSEMBLY BILL 595 
(Enrolled) 

Assembly Bill 595 changes the provisions governing the civil liability of public and private 
employers for harm or injury caused by the intentional conduct of an employee. This measure 
provides that an employer is not liable if the employee's conduct is a truly independent venture 
of the employee; is not committed in the course of the very task assigned to the employee; and 
is not reasonably foreseeable under the facts and circumstances of the case, considering the nature 
and scope of employment. The bill establishes that employee conduct is reasonably foreseeable 
if a person of ordinary intelligence and prudence could have anticipated the conduct and the 
probability of injury. 

Assembly Bill 595 does not impose strict liability on an employer for any unforeseeable intentional 
act of an employee. 

This measure, which is effective on July 11, 1997, does not apply to cases filed prior to its 
effective date. 

Background Information 

Representatives of the Office of the Attorney General testified that A.B. 595 was requested in 
response to the March 27, 1997, decision by Nevada's Supreme Court in State v. Jimenez. 
The Jimenez decision, which was recently withdrawn, announced a new test for employer liability 
and rejected the negligence foreseeability test for intentional torts. Under this new test, an 
employer would have been considered to be the insurer for an employee's intentional wrongdoing. 
The ruling placed employers at a great disadvantage in any litigation based upon the intentional 
acts of employees that result in harm or injury. According to the Attorney General's staff, the 
new test could also have been interpreted to impose strict liability on employers in such cases. 

On June 17, 1997, the Supreme Court withdrew its opinion in the Jimenez case. Despite this 
action, representatives of the Attorney General and of various private and public employers 
testified that A.B. 595 still needs to be passed to address this issue in statute. With the withdrawal 
of the opinion, the issue of employer liability is governed by prior Nevada case law, primarily the 

AB595.EN 

WA. 0789 



1970 Supreme Court opinion in Prell Hotel Corp. v. Antonacci, which established workable 
criteria for employer liability. 

Assembly Bill 595 codifies the Prell test for employer liability to ensure that this standard would 
apply in these types of intentional tort cases. This bill does not alter the normal rules of civil 
procedure in civil actions where the burden of proof is on the plaintiff. 

AB595.EN 

WA. 0790 



Nkro tkcek A.B. 595 

 

 

ASSEMBLY BILL NO. 595–00MMTITEE ON JUDICIARY 

JUNE 12, 1997 

Referred to Committee on Judiciary 

SUMMARY—Revises provisions governing civil liability of public and private employers for 
intentional conduct of employees. (BDR 3-1631) 

FISCAL NOTE: Effect on Local Government: No. 
Effect on the State or on Industrial Insurance: No. 

441gAw 

EXPLANATION - Matter in italics is new: matter in brackets [ ] is material to be omitted. 

AN ACT relating to civil liability: revising the provisions governing civil liability of public and 
private employers for the intentional conduct of employees; and providing other 
matters properly relating thereto. 

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN 
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 

	

1 	Section 1. Chapter 41 of NRS is hereby amended by adding thereto a 
2 new section to read as follows: 

	

3 	1. An employer is not liable for harm or injury caused by the intentional 
4 conduct of an employee if the conduct of the employee: 

	

5 	(a) Was a truly independent venture of the employee; 

	

6 	(b) Was not committed in the course of the very task assigned to the 
7 employee; and 

	

8 	(c) Was not reasonably foreseeable under the facts and circumstances of 
9 the case considering the nature and scope of his employment. 

10 For the purposes of this subsection, conduct of an employee is reasonably 
11 foreseeable if a person of ordinary intelligence and prudence would have 
12 reasonably anticipated that the particular harm or injury could occur. 

	

13 	2. Nothing in this section imposes strict liability on an employer for any 
14 unforeseeable intentional act of his employee. 

	

15 	3. For the purposes of this section: 
16 	(a) "Employee" means any person who is employed by an employer, 
17 including, without limitation, any present or former officer or employee, 
18 immune contractor or member of a board or commission or legislator in this 
19 state. 

i iii ii 	11111 III m 
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I 	(12) "Employer" means any public or private employer in this state, 
2 including, without limitation, the State of Nevada, any agency of this state 
3 and any political subdivision of the state. 

	

4 	(c) "Immune contractor" has the meaning ascribed to it in subsection 3 of 
5 1VRS 41.0307. 

	

6 	(d) "Officer" has the meaning ascribed to it in subsection 4 of NRS 
7 41 .0307. 

	

8 	Sec. 2. NRS 41.03475 is hereby amended to read as follows: 

	

9 	41.03475 [No] Except as otherwise provided in section I of this act, no 
10 judgment may be entered against the State of Nevada or any agency of the 
11 state or against any political subdivision of the state for any act or omission 
12 of any present or former officer, employee, immune contractor, member of 
13 a board or commission, or legislator which was outside the course and scope 
14 of his public duties or employment. 

	

15 	Sec. 3. NRS 41.130 is hereby amended to read as follows: 

	

16 	41.130 [Whenever] Except as otherwise provided in section 1 of this act, 
17 whenever any person shall suffer personal injury by wrongful act, neglect or 
18 default of another, the person causing the injury [shall be] is liable to the 
19 person injured for damages; and where the person causing [such] the injury 
20 is employed by another person or corporation responsible for his conduct, 
21 [such] that person or corporation so responsible [shall be] is liable to the 
22 person injured for damages. 

	

23 	Sec. 4. This act becomes effective upon passage and approval. 



MINUTES OF THE 
ASSEMBLY COMMITTEE ON JUDICIARY 

Sixty-ninth Session 
June 19, 1997 

The Committee on Judiciary was called to order at 8:15 a.m., on Thursday, 
June 19, 1997. Chairman Bernie Anderson presided in Room 3138 of the 
Legislative Building, Carson City, Nevada. Exhibit A  is the Agenda. Exhibit B  is 
the Guest List. 

COMMITTEE MEMBERS PRESENT: 

Mr. Bernie Anderson, Chairman 
Ms. Barbara Buckley, Vice Chairman 
Mr. Clarence (Tom) Collins 
Ms. Merle Berman 
Mr. John Carpenter 
Mr. Don Gustayson 
Mr. Dario Herrera 
Mrs. Ellen Koivisto 
Mr. Mark Manendo 
Mr. Dennis Nolan 
Ms. Genie Ohrenschall 
Mr. Richard Perkins 
Mr. Brian Sandoval 
Mrs. Gene Segerblom 

GUEST LEGISLATORS PRESENT: 

Chris Giunchigliani, Representative, Clark County Assembly District 9 
Douglas Bache, Representative, Clark County Assembly District 11 

STAFF MEMBERS PRESENT: 

Donald 0. Williams, Chief Principal Research Analyst 
Risa L. Berger, Committee Counsel 
Matthew Baker, Committee Secretary 

OTHERS PRESENT: 

Alice Molasky, Commissioner, Insurance Division, Department of Business 
and Industry 

WA. 0793 



Assembly Committee on Judiciary 
June 19, 1997 
Page 8 

ASSEMBLY BILL 595 -  Revises provisions governing civil liability of public and 
private employers for intentional conduct of 
employees. 

Chairman Anderson noted the importance of the bill. It provided that under 
certain circumstances employers were immune from liability to harm or injury 
caused by the intentional conduct of an employee. An employer was not liable 
if such conduct was a truly independent venture of the employee, was not 
committed in the very task assigned to the employee and was not reasonably 
foreseeable under the facts and circumstances of the case, considering the 
nature and scope of his employment. Amended language further provided that 
the conduct of an employee was reasonably foreseeable if a person of ordinary 
intelligence and prudence would have reasonably anticipated that the particular 
harm or injury would have occurred. Section 1 did not impose strict liability of 
an employer of an unforeseeable, intentional act of an employee. 

Section 2 of the bill excepted the provisions of section 1 from the provisions of 
the statutes which prohibited a judgment against the state of Nevada or Any 
political subdivision thereof for any act of omission of an employee or an officer 
who was outside the course and scope of his public duties or employment. 

Section 3 of the bill excepted the provisions of section 1 from the provisions of 
NRS which set forth the liability of the person and his employer for a wrongful 
act, negligence or a default which caused personal injury. 

Brooke Neilsen, Assistant Attorney General, addressed the committee. With her 
was Tom Ray, the Solicitor General, who was in charge of the Litigation Division 
of the Attorney General's Office. Ms. Neilsen, reading from her prepared _ 
testimony (Exhibit F),  stated A.B. 595  was proposed in response to the Nevada 
Supreme Court decision in State vs. Jimenez. The Jimenez decision affected a 
fundamental change in the law governing public employer liability for the 
intentional torts of employees. However, the Supreme Court withdrew its 
opinion on Jimenez. 

The Jimenez decision announced a new test for employer liability, based upon a 
rationale that the employer's liability should extend beyond his actual or possible 
control over the employees to include risks inherent in or created by the 
enterprise because the employer, rather than the innocent injured party, was 
best able to spread the risk through prices, rates or liability insurance. Ms. 
Neilsen noted the Jimenez decision also rejected the negligence foreseeability 
test for intentional torts. The decision held that employee intentional torts were 
foreseeable if in the context of the particular enterprise an employee's conduct 

WA. 0794 



Assembly Committee on Judiciary 
June 19, 1997 
Page 9 

was not so unusual or startling that it would seem unfair to include the loss 

resulting from it among other costs of the employer's business. 

Under the new test, an employer would have been considered to be the insurer 

for an employee's intentional wrongdoing. The ruling placed public employers 
at a great disadvantage in any litigation based upon the intentional torts of 
employees. The new test articulated Jimenez could also had been interpreted to 

impost strict liability on the State in such cases. In at least one recent case 
against a state agency, the court relied on Jimenez, holding the employer strictly 

liable for the intentional tort of an employee and directed a verdict in favor of 

the plaintiff. The State was not given the chance to argue against liability on 
this claim before the jury. 

In light of the withdrawal of the Supreme Court's opinion, the issue of employer 

liability was governed by prior Nevada case precedent. Prior to the Jimenez 
decision the liability of employers for intentional torts of employees was 
governed primarily by the case of PreII Hotel Corp. vs. Antonacci. Under PreII an 
employer could be held liable for intentional torts unless, "the employee's tort is 

truly an independent venture of his own and not committed in the course of the 

very task assigned him . . ." The PreII case, followed in Nevada for almost 30 
years, established workable criteria for employer liability. Ms. Neilsen stated it 

struck a fair balance between the rights of plaintiffs and employers. As the 

defense counsel for the State, Ms. Neilsen stated the Attorney General's Office 
was satisfied PreII gave an employer a fair opportunity to defend against claims 
based upon intentional misconduct of employees. 

Ms. Neilsen commented the provisions set forth in A.B. 595  would codify the 
PreII test for employer liability and would ensure that the PreII standard would 
remain applicable in the types of intentional tort cases mentioned. The language 
in section 1, subsections 1(a) and 1(b) was taken directly from PreII. The 
language in section 1, subsection 1(c), which required the conduct of an 
employee to be reasonably foreseeable for the employer to be held liable, was 
included in the bill to address the foreseeability test mentioned in the Jimenez 
opinion. 

Ms. Neilsen stressed A.B. 595  was not intended to give the State a legal or 
procedural advantage in litigation. The sole purpose of the measure was to re-
establish the PreII test for employer liability for intentional torts committed by 
employees. She brought attention to the act that A.B. 595,  in keeping with the 
normal rules of civil procedure applied to civil actions, the plaintiff retained the 
burden of proof with respect to the provisions of section 1, subsection 1. The 

plaintiff must prove his or her case. The bill did not alter this burden. 
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Mr. Ray stated the legislation was a policy issue. The Supreme Court's new 
test decision was a policy question which should have been decided by the 
legislature and not the court. The bill simply codified case law prior to the 
Jimenez case. The problem with the Jimenez case was the jury would never 
have heard the issue. Whether or not an act was within or without the scope 
could be very fact intensive. Rather than have the court instruct the jury that 
it's within the scope, it should be argued before the jury and left to them to 
decide. 

David Howard, Representative, Reno/Sparks Chamber of Commerce, addressed 
the committee. He noted he represented 2300 private employers and their 
concern with the Jimenez case was extreme. He explained his understanding of 
the case was just because an employer had the ability to pay, that was just 
cause to rule against them. Mr. Howard stated he took exception to that and 
found it reprehensible. He was glad the Supreme Court had withdrawn their 
opinion on the matter. Mr. Howard supported the statements by the Attorney 
General's Office, but was concerned with some of the other language in the bill. 
Overall, he supported the legislation. 

Assemblyman Sandoval questioned where the issue of negligent hiring and 
doing background checks on employees figured into the bill. He was concerned 
the bill was an incentive to not do a background check. This way an employer 
would not know of a danger or some type of propensity of an employee. Ms. 
Neilsen stated it was good policy for all employers to check into the background 
of who they were hiring. In this way, they would feel comfortable they had 
hired a trustworthy person. She opined the existence of the foreseeability test 
was not going to deter employers from doing those types of tests and 
background checks needed. These had to be done in any business. 

Assemblyman Sandoval stated he agreed with the policy but did not want to 
create a situation where "ignorance is bliss." Mr. Ray did not see the 
foreseeability element of the bill as affecting the issues which were being raised. 
Plaintiff's lawyers were quite creative and the foreseeability issue would relate 
to the act which was committed. The attorney could file a separate cause of 
action within his complaint for negligent hiring or one for negligent supervision. 
These could be independent bases for liability on the part of the employer as 
opposed to whether or not the employer was liable for the act of an employee. 
The foreseeability issue would not eliminate the employer's obligation to take 
appropriate action in terms of hiring decisiops-and supervision decision. 

Assemblyman Sandoval questioned the significance of the word "particular" on 
page 1, line 12. Mr. Ray stated the term identified what the harm or act itself 
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was, as it related to the particular incident. He stated some of the language in 
the bill was directly from the PreII case itself. 

Ms. Neilsen added that the language contained modifiers intended to try and get 
the court and jury to focus on what happened in a particular case. 

Assemblyman Nolan asked what happened if there was reasonable suspicion 
that an individual may have been an endangerment or possibly been harmful to 
children, but a particular harm could not be anticipated. Did the individual then 
have protection under the statute? In other words, what was the policy if the 
person might have been a danger because of his previous background, but the 
particular harm could not be foreseen? Ms. Neilsen stated the statute would 
give an employer opportunity to argue, whatever they believed their defense 
was. The statute would not give them an absolute defense. The employer 
would not win a case just because they could say there was no way they could 
have anticipated particular acts. The jury would have to decide, with defense 
counsel making what argument they thought was best on behalf of their client. 

Jim Nelson, Representative, Nevada Association of Employers, addressed the 
committee. He supported the bill. 

Brent Kolvet, Representative, Nevada Association of Counties, League of Cities, 
Nevada Public Agency Insurance Pool, addressed the committee. He stated the 
Jimenez case disturbed his clients very greatly and he was glad it had been 
withdrawn. However, another case already decided by the Supreme Court 
caused concern, which was Why A B 595 was important, despite the Jimenez 
case. 

This particular case, called Sunbelt, involved a private employer, not a public 
employer. Under the facts of the case, a person employed as a security guard 
at an apartment complex, while off duty, shot and killed his girlfriend when she 
tried to move out of his apartment, which happened to be within the apartment 
complex. The Supreme Court overturned the motion for a grant of summary 
judgment by the district court. It stated it was conceivable that the guard, in 
committing murder while off duty, could be within the course and scope of his 
employment. 

Under these facts, if this case could be given to a jury, there was concern 
among private and public employers where the Supreme Court would go next. 
The bill did not go far enough in its protections. Mr. Kolvet stated the Jimenez 
case made the assertion that the Prell case had done away with the traditional 
motivational test in determining whether an employee was acting within the act 
and scope of their employment. Course and scope of employment, for many 
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years, had been determined by whether or not the employee did something in 
furtherance of the employer's purposes. The PreII decision was wrongly 
interpreted by the Jimenez case to have done away with that. In the PreII case, 
the court had said that unless the act was outside the course and scope, the 
employer could be held liable. Then the court approved a jury instruction, issued 
in that case, which very clearly said that a person acted outside the course and 
scope of his employment if he pursued purposes which were not those of his 
employer. 

Mr. Kolvet noted the language contained in section 1, subsection 1(a) referred to 
the Prell case. There was a motivation issue which needed to be looked at. 
What motivated the employee to act? In Sunbelt, the employee acted because 
he was angry his girlfriend was leaving him and that is why he shot her. It had 
nothing to do with providing security for the apartment complex. The 
motivational test in the Sunbelt case would not pass muster under the PreII 
standard. Mr. Kolvet stated he supported the bill. 

Assemblywoman Buckley pointed out the court's decision in the Sunbelt ca'se 
had rested on the fact that the security guard in question had a history of 
aggressive behavior, which resulted in him being terminated from many security 
jobs. He was fired for insubordination from many casinos. He falsified his 
employment application, stating he had performed military service. He was also 
a convicted sex offender. The Supreme Court decision stated his actions did 
not hold to course and scope, but stated summary judgment was not 
appropriate because the person carried a radio off duty and was available for 
emergency situations. She asked Mr. Kolvet if these factors entered into the 
court's decision. 

Mr. Kolvet stated there were some bad facts in the case, and they lead to other 
issues, such as negligent hiring, negligent retention and negligent training, which 
were directed solely against the employer. The bill did nothing to obviate those 
causes of action. All the factors mentioned by Assemblywoman Buckley 
supported a negligent hiring and negligent retention cause of action. If the 
employer messed up and hired someone that should not be in a certain position, 
the employer should be responsible. 

Madelyn Shipman, Representative, Washoe County, addressed the committee. 
She supported A.B. 595,  stating her concerns had been voiced by Mr. Kolvet 
and the Attorney General's Office. The bill -did adopt or attempt to adopt the 
Prell test, which she opined was the appropriate test for determining employer 
liability, based upon respondeat superior liability. 
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Ms. Shipman pointed out district attorneys and the Attorney General's Office 

were required, under state statute, to make a determination when a public 

employee committed an act or when an agency was sued based upon an act of 

an employee. They had to determine, based on criteria the legislature had set 
forth, as to whether a person was acting within the course and scope of their 
employment and whether their acts were otherwise willful or malicious. What 
was lost in the context of the Jimenez case was any kind of criteria to make 
that determination. A section of NRS 41 prohibited the state or any political 
subdivision from indemnifying or paying a judgment on behalf of an employee 
whose actions were outside the course and scope of public duties or 
employment. 

Lt. Stan Olsen, Legislative Liaison, Las Vegas Metropolitan Police Department, 

addressed the committee. He supported the bill and offered an amendment 
(Exhibit G). It would change section 1, subsection 1(a) to "was an independent 

venture of the employee or an act which was not designed, calculated and 
intended to further the interests of or serve the employer." This statement went 
further than Pre// but was a recommendation put forth by attorneys representing 
the Las Vegas Metropolitan Police Department. 

Chairman Anderson questioned what effect the amendment would have. Ms. 

Berger noted section 1 of the bill applied to both public and private employers 
but the amended language would go further than what Prell stated. Policy 
issues would have to be decided by the committee. 

Carole Vilardo, Representative, Nevada Taxpayer's Association, addressed the 
committee. She supported the bill and noted there had been a major concern on 
the part of employers. Private sector employers had a comfort level in knowing 
there was a specific standard. 

Bill Bradley, Representative, NTLA, addressed the committee. He stated he 
supported the concept of going back to the Prell standard but stated he 
language contained in A.B. 595  went beyond it. 

Section 1, subsection 1(a) and 1(b) were verbatim from Prell. However, 
subsection 1(c), which dealt with the definition of "reasonably foreseeable," 
was never defined by Prell. There was never a definition which included the 
words "particular harm." He noted "particular" would absolve some employers 
from liability because it would be argued Mat even though a person was violent 
and dangerous, there was no way of knowing they would commit a particular 
act. This was the particular harm provision. 
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In a case called Eldorado vs. Brown, a black Oakland, California school principal 
was accused of cheating at the Eldorado Hotel and Casino in Reno, Nevada. 
The Eldorado Hotel and Casino notified Gaming Control, who arrested Mr. 
Brown. A jury determined he had been wrongfully arrested and awarded him 
damages. In that case, the definition of foreseeable was predictability. Was an 
employer able to predict an act and a harm as a result of an employee's 
conduct? In the Eldorado case, which was existing law, the proprietor had a 
duty to take affirmative action, to control the wrongful acts of third persons 
where he had reasonable cause to anticipate the act and the probability of 
injury. There was no instance of the word "particular" in this definition. 

To be consistent with existing Nevada law, page 1, line 11 and 12 of the bill 
should adopt the Eldorado vs. Brown language. The language "foreseeable if a 
person of ordinary intelligence and prudence could have reasonably anticipated 
the act and the probability of injury." Mr. Bradley noted most victims in 
intentional tort cases were usually vulnerable people such as children, hospital 
patients, seniors and women. Several cases arose out of the conduct of 
highway patrolmen and police assaulting women during their tenure as /an 
officer. The interests of these vulnerable people need to be balanced with the 
rights of the employers. 

Chairman Anderson asked Ms. Berger if the Eldorado vs. Brown language, if 
added, would change the standard in a different manner than was intended with 
Prell, making it more difficult for the employer to defend himself in such kinds of 
litigation. Ms. Berger stated some of the proposed amended language was more 
of a policy issue. She pointed out the provision in section 1, subsection 1(c) 
was not the standard used in Prell. It was added into the bill because of 
statements made by the Nevada Supreme Court in their decision on Jimenez. 
The intent of the provision was to bring it back to an ordinary negligent 
standard. 

Assemblywoman Buckley noted the biggest difficulty with Jimenez was its 
intent of ratifying and affirming Prell and then its further aim to also clarify that 
an employer was liable whenever an act was foreseeable. Foreseeability was 
then defined for purposes of this area as any content that was not so unusual or 
startling that it would seem unfair to include the loss resulting from it among the 
other costs of the employer's business. This is what greatly concerned the 
public and private sector. Adopting another definition of "reasonably 
foreseeable" rejected the Jimenez standarc1,--returning it to a more reasonable 
test of foreseeability. The particular harm or injury was anticipated. 
Assemblywoman Buckley stated the language could be debated but it was 
important to specifically back away from the "spreading the risk" theory and talk ,/ 
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about foreseeability so the policy was clear when the Supreme Court considered 
the issue again. 

The suggestion of adding "anticipated the act and the probability of injury" dealt 
more with the negligence standard than the false arrest portion of the Eldorado 
vs. Brown case. It was not exactly a respondeat superior standard. 

Mr. Bradley noted those who had previously testified on the bill wished to codify 
existing law and did not want to go beyond PreII, which incorporated 30 years 
of case law. He stated the amended language he proposed did not go beyond 
existing law. There needed to be a fair balance between the rights of injured 
victims and the rights of employers, as defined by the Supreme Court. Defining 
"reasonably foreseeable" in the context of existing case law, seemed to be 
consistent with the intent of the committee. Mr. Bradley commented he was 
worried the bill took the standard beyond existing law, by requiring anticipation 
of the particular harm. He opined this went too far and would otherwise 
absolve liability. 

Chairman Anderson commented attorneys from both sides of the issue 
surrounding the bill needed to compromise and arrive at an agreed upon 
standard of language. 

Assemblywoman Buckley asked Ms. Neilsen if the suggestion of defining 
"reasonably foreseeable" as "a person of ordinary intelligence and prudence 
would have reasonably anticipated the act and the probability of injury," helped 
employers or hurt them, or just clarified intent. Ms. Neilsen stated the language 
offered by Mr. Bradley did not give an advantage either way. The first two 
provisions in the bill, namely section 1, subsection 1(a) and 1(b) were directly 
from Pre/J. The reasonably foreseeable language was included to address the 
Supreme Court language which discussed "spreading the risk." Anything would 
be considered foreseeable if it was fair to spread the risk to the employer. This 
needed to be addressed in the bill because it was entirely new. To get back to 
the standard before Jimenez, it had to be addressed. 

Assemblywoman Buckley stated she would be in favor of whatever language 
was the clearest, to prevent litigation. However, section 1, subsection 1(c) 
needed to be included, so that the definition of foreseeability as spreading the 
risk to private employers was overruled. Otherwise, there was no point in the 
legislation being passed. 

Mr. Bradley noted he only wanted the provisions in the bill based on existing 
law, so there was some precedent. 
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With no further testimony, Chairman Anderson asked for action to be taken on 
A.B. 595. 

ASSEMBLYWOMAN OHRENSCHALL MOVED TO AMEND AND DO PASS 
A.B. 595. 

ASSEMBLYWOMAN BUCKLEY SECONDED THE MOTION. 

THE MOTION CARRIED UNANIMOUSLY BY THOSE PRESENT. 
(ASSEMBLYMAN COLLINS WAS ABSENT FOR THE VOTE.) 

The floor assignment was given to Assemblywoman Buckley. 

Testimony commenced on S.B. 280. 

SENATE BILL 280  - 	Revises provisions governing fee charged to 
disseminator of information concern racing. 

John Sullivan, General Counsel, Las Vegas Disseminator Service, addressed the 
committee. With him was Todd Roberts, Executive Vice President, Nevada 
Disseminator Services and Richard Scott, President, Sports Media Network. 

Mr. Sullivan stated he and his colleagues, along with the Gaming Control Board, 
had worked on trying to amend the law which addressed concerns with the 
dissemination tax. The tax was currently based on a per-customer, daily basis 
and the amendment was to address taxation based on an income level and 
receipts from the properties to recognize the changing nature of the racing 
industry. 

Mr. Sullivan commented sections 1 and 2 of the bill were administrative in 
nature. The most significant changes were in section 3, which took the $10 per 
day for each customer charge and changed it to a 4.25 percent of total fees 
collected. The pay date would be changed, in recognition of the fact that 
disseminators needed to be paid by the casinos in order to have the tally, so 
they could send their taxes in. 

He pointed out the financial concerns which prompted the bill, supplying 
information (Exhibit H)  to the committee which gave a history of the last 6 
years, documenting the declining nature of,live broadcast handling fees and the 
stagnant nature of the tax, which was growing to larger portions of the actual 
fees received. In 1990, live broadcast fees were approximately $14 million, of 
which $600,000 was taken out in tax. On the estimates for 1997, the live 
broadcast fees would be approximately $2 million, with over $500,000 in taxes. 
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AB 595 
Office of the Attorney General 

Before the Assembly Conunittee on Judiciary 
Thursday, June 19, 1997 

We greatly appreciate the courtesy shown to our office by Chairman Anderson and 
members of the Committee with regard to the issue addressed in AB 595, and are pleased to 
have the opportunity to discuss this very significant public policy matter. 

AB 595 was proposed in response to the Nevada Supreme Court decision in State V. 
Jimenez, Nev. (Adv. Op. 37, March 27, 1997). We believe the Jimenez decision has 
effected a fundamental change in the law governing public employer liability for the 
intentional torts of employees. On Tuesday, June 17, 1997, the Nevada Supreme Court 
withdrew its opinion in Jimenez. 

I will briefly explain the Jimenez decision for the benefit of the Committee. In 
Jimenez the Court announced a "new test" for employer liability, which was based upon: 

[A] 'rationale that the employer's liability should extend beyond his actual or 
possible control over the employees to include risks inherent in or created by 
the enterprise because [the employer], rather than the innocent injured party, is 
best able to spread the risk through prices, rates or liability insurance.' 
(citations omitted). 

1997 Nev. Adv. Op. 37, at p.10. 

The Jimenez case also rejected the negligence foreseeability test for intentional torts. The 
decision held that employee intentional torts are foreseeable if: 

[I]n the context of the particular enterprise an employee's conduct is not so 
unusual or startling that it would seem unfair to include the loss resulting from 
it among other costs of the employer's business. 
Id. 

Under this new test, an employer would have been considered to be the insurer for an 
employee's intentional wrongdoing. The ruling placed public employers at a great disadvan-
tage in any litigation based upon the intentional torts of employees. The new test articulated 
in Jimenez could also have been interpreted to impose strict liability on the State in such 
cases. In at least one recent case against a state agency, the court relying on Jimenez, held 
the employer strictly liable for the intentional tort of an employee and directed a verdict in 
favor of the plaintiff. The State was not given the chance to argue against liability on this 
claim before the jury. 	 _ 

In light of the withdrawal of the opinion, the issue of employer liability is governed 
by prior Nevada case precedent. Prior to the Jimenez decision the liability of employers for 
intentional torts of employees was governed primarily by the case of Prell Hotel Corp. v. 
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Antonacci, 86 Nev. 390, 469 P.2d 399 (Nev. 1970). Under Pre11 an employer could be held 
liable for intentional torts unless, "the employee's tort is truly an independent venture of his 
own and not committed in the course of the very task assigned to him. . .." Pre11, 86 Nev. 
at 391. The Pre11 case, followed in Nevada for almost 30 years, established workable 
criteria for employer liability, and we believe struck a fair balance between the rights of 
plaintiffs and employers. As the defense counsel for the State, we are satisfied that under 
Pre11 the employer is given a fair opportunity to defend against claims based upon intentional 
misconduct of employees. 

If it is the wish of the Legislature to address this issue in statute, we believe the 
provisions of AB 595 would codify the Pre11 test for employer liability and would ensure that 
this standard would remain applicable in these types of intentional tort cases. The language 
in Section 1, subsections 1(a) and (b) is taken directly from Pre11. The language in Section 
1, subsection 1(c), which would require the conduct of the employee to be "reasonably 
foreseeable" for the employer to be held liable, was originally included to address the new 
Jimenez foreseeability test quoted above. 

AB 595 is not intended give the State a legal or procedural advantage in litigation. 
The sole purpose of AB 595 was to re-establish the Pre11 test for employer liability for 
intentional torts committed by employees. 

We have one matter which should be made a part of the record on this bill. It should 
be clarified that under AB 595, in keeping with the normal rules of civil procedure applied to 
civil actions, the plaintiff retains the burden of proof with respect to the provisions of Section 
1, subsection 1 of AB 595. In other words, as it is in all civil tort cases, the plaintiff must 
prove his or her case and AB 595 does not alter this burden. 
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Change section 1, subsection a to "was an independent venture of the 
employee or an act which was not designed, calculated and intended to 
further the interests of or serve the employer." 

Submitted to the Committee on Judiciary on (1,— 
by 9t\  9r-c-4  (Aso, (...ss4-`k 	1--icv;A, 

L-45-19-4 5 l'4131-°00_% 	EXHIBIT 	(-7 	Ic 



ASSEMBLY DAILY JOURNAL 

Assembly Bill No, 595.  
Bill read second time. 
The following amendment was proposed by the Committee on Judiciary: 
Amendment No. 741. 
Amend section 1, page 1, by deleting lines 11 and 12 and inserting: 

"foreseeable if a person of ordinary intelligence and prudence could have 
reasonably anticipated the conduct and the probability of injury.". 

Assemblyman Anderson moved the adoption of the amendment. 
Remarks by Assemblyman Anderson. 
Amendment adopted. 
Bill ordered reprinted, engrossed and to third reading. 

Assembly Bill No. 600. 
Bill read second time and ordered to third reading. 

Senate Bill No. 192. 
Bill read second time and ordered to third reading. 

Senate Bill No. 244. 
Bill read second time and ordered to third reading. 

Senate Bill No. 280. 
Bill read second time. 
Assemblyman Anderson moved that Senate Bill No. 280 be re-referred to 

the Committee on Ways and Means. 
Motion carried. 

Senate Bill No. 351. 
Bill read second time and ordered to third reading. 

Senate Bill No. 103. 
Bill read second time. 
The following amendment was proposed by Assemblyman Nolan: 
Amendment No. 687. 
Amend sec. 4, page 2, line 23, by deleting "and " 
Amend sec. 4, page 2, line 29, by deleting the italicized period and 

inserting "; and". 
Amend sec. 4, page 2, between lines 29 and 30, by inserting: 
"(c) Maintain records of sexual offenses committed against a child. Such 

records must be kept separate from any other records concerning abuse of a 
child as defined in NRS 200.508, and may include, without` limitation: 

(1) The age of the child; 
(2) The gender of the child; 
(3) A description of the type of sexual offense committed; 
(4) The relationship of the offender to the child; 
(5) The physical location where the sexual offense was committed; 
(6) The length of time, if any, that the offender had lived in the geo-

graphic area in which he committed the sexual offense; and 
(7) The number of children against whom the offender has admitted to 

or has been convicted of committing a stxual offense.". 
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(REPRINTED WITH ADOPTED AMENDMENTS) 
FIRST REPRINT 	 A.B. 595 

ASSEMBLY BILL No. 595-00mmrrTEE ON JUDICIARY 

JUNE 12, 1997 

Referred to Committee on Judiciary 

SUMMARY—Revises provisions governing civil liability of public and private employers for 
intentional conduct of employees. (BDR 3-1631) 

FISCAL NOTE: Effect on Local Government: No. 
Effect on the State or on Industrial Insurance: No. 

Al* 

EXPLANATION - Matter in italics is new; matter in brackets ( 1 is material to be omitted. 

AN ACT relating to civil liability; revising the provisions governing civil liability of public and 
private employers for the intentional conduct of employees; and providing other 
matters properly relating thereto. 

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN 
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 

	

1 	Section 1. Chapter 41 of NRS is hereby amended by adding thereto a 
2 new section to read as follows: 

	

3 	1. An employer is not liable for harm or injury caused by the intentional 
4 conduct of an employee if the conduct of the employee: 

	

5 	(a) Was a truly independent venture of the employee; 

	

6 	(b) Was not committed in the course of the very task assigned to the 
7 employee; and 

	

8 	(c) Was not reasonably foreseeable wider the facts and circumstances of 
9 the case considering the nature and scope of his employment. 

10 For the purposes of this subsection, conduct of an employee is reasonably 
11 foreseeable if a person of ordinary intelligence and prudence could have 
12 reasonably anticipated the conduct and the probability of injury. 

	

13 	2. Nothing in this section imposes strict liability on an employer for any 
14 unforeseeable intentional act of his employee. 

	

15 	3. For the purposes of this section: 

	

16 	(a) "Employee" means any person who is employed by an employer, 
17 including, without limitation, any present or former officer or employee, 
18 immune contractor or member of a board or commission or legislator in this 
19 state. 

1111111H 1111 11 111111 11 111111 11 
* A 8 5 9 5 	R viA.4°7 	

7 



	

I 	(b) "Employer" means any public or private employer in this state, 
2 including, without limitation, the State of Nevada, any agency of this state 
3 and any political subdivision of the state. 

	

4 	(c) "Immune contractor" has the meaning ascribed to it in subsection 3 of 
5 NRS 41.0307 

	

6 	(d) "Officer" has the meaning ascribed to it in subsection 4 of NRS 
7 41.0307. 

	

8 	Sec. 2. NRS 41.03475 is hereby amended to read as follows: 

	

9 	41.03475 [No] Except as otherwise provided in section 1 of this act, no 
10 judgment may be entered against the State of Nevada or any agency of the 
11 state or against any political subdivision of the state for any act or omission 
12 of any present or former officer, employee, immune contractor, member of 
13 a board or commission, or legislator which was outside the course and scope 
14 of his public duties or employment. 

	

15 	Sec. 3. NRS 41.130 is hereby amended to read as follows: 

	

16 	41.130 [Whenever] Except as otherwise provided in section 1 of this act, 
17 whenever any person shall suffer personal injury by wrongful act, neglect or 
18 default of another, the person causing .  the injury [shall be] is liable to the 
19 person injured for damages; and where the person causing [such] the injury 
20 is employed by another person or corporation responsible for his conduct, 
21 [such] that person or corporation so responsible [shall be] is liable to the 
22 person injured for damages. 

	

23 	Sec. 4. This act becomes effective upon passage and approval. 

i ig 	ii iii in 	n ii 

	

*A5595 	Rit 
WA. 0808 



ASSEMBLY DAILY JOURNAL (Q 	—q 
— 37 — 

Remarks by Assemblywoman Ohrenschall. 
Roll call on Assembly Bill No.1.70: 
YEAS-4I. 
NAYS—None. 
Excused—Krenzer. 

Assembly Bill No. 170 having received a constitutional majority, Mr. 
Speaker declared it passed, as amended. 

Bill ordered transmitted to the Senate. 
Assembly Bill No. 220. 
Bill read third time. 
Remarks by Assemblywoman Giunchigliani. 
Roll call on Assembly Bill No. 220: 
YEAS-41. 
NAYS—None. 
Excused—Krenzer. 

Assembly But go. 220 having received a constitutional majority, Mr. 
Speaker declared it passed, as amended. 

Bill ordered transmitted tO the Senate. 
Assembly Bill No. 375. 
Bill read third dine. 
Remarks by Assemblywoman Giunchigliani. 
Roll call on Assembly Bill No. 375: 
YEAS-41. 
NAys—None. 
Excused—Krenzer. 

Assembly Bill No. 375 having received a constitutional majority, Mr. 
Speaker declared it passed, as amended. 

Bill ord,erecrtratismitted to the Senate. 
_Assernlx)1 .Bill No. 595. 

Bill read third tin—Te7—  
Remarks by Assemblywoman Buckley. 
Roll call on Assembly Bill No. 595: 
YEAS-41. 
NAYS—None. 
Excused—Krenzer. 

Assembly Bill No. 595 having received a constitutional majority, Mr. 
Speaker declared it passed, as amended. 

Bill ordered transmitted to the Senate. 
Assembly Bill No. 497. 
Bill read third tithe. 
The following amendment was proposed by Assemblyman Carpenter: 
Amendment No. 740. 
Amend the bill as a whole by deleting section 1, renumbering sections 2 

and 3 as sections 5 and 6 and adding new sections designated sections 1 
through 4,1ollowing the enacting clause to read as follows: 
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MINUTES OF THE 
SENATE COMMITTEE ON JUDICIARY 

Sixty-ninth Session 
July 4, 1997 

The Senate Committee on Judiciary was called to order by Chairman Mark A. 
James, at 12:55 p.m., on Friday, July 4, 1997, on the Senate Floor of the 
Legislative Building, Carson City, Nevada. There was no Agenda. There was no 
Attendance Roster. 

COMMITTEE MEMBERS PRESENT: 

Senator Mark A. James, Chairman 
Senator Jon C. Porter, Vice Chairman 
Senator Mike McGinness 
Senator Maurice Washington 
Senator Ernest E. Adler 
Senator Dina Titus 
Senator Valerie Wiener 

STAFF MEMBERS PRESENT: 

Barbara Moss, Committee Secretary 

Chairman James discussed Assembly Bill (A.B.) 595  and asked for a committee 
motion. 

ASSEMBLY BILL 595: 
	

Revises provisions governing civil liability of public; 
and private employers for intentional conduct of 
employees. (BDR 3-1631) 

SENATOR MCG1NNESS MOVED TO AMEND AND DO PASS A.B. 595. 

SENATOR WIENER SECONDED THE MOTION. 

THE MOTION CARRIED. (SENATORS ADLER AND JAMES ABSTAINED 
FROM THE VOTE.) 
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By the Committee on Finance: 
Senate Bill No. 496—An Act relating to state employees; establishing a 

maximum allowed salary for certain employees in the unclassified service of 
the state; and providing other matters properly relating thereto. 

Senator Raggio moved that the bill be referred to the Committee on 
Finance. 

Motion carried. 
Assembly Bill No. 353. 
Senator Rawson moved that the bill be referred to the Committee on 

Finance. 
Motion carried. 
Assembly Bill No. 482. 
Senator Rawson moved that the bill be referred to the Committee on 

Taxation. 
Motion carried. 

SECOND READING AND AMENDMENT 
_6,ssernblyINIA2,191_.  

Bill read second time. 
The following amendment was proposed by the Committee on Judiciary: 
Amendment No. 1216. 
Amend the bill as a whole by renumbering sec. 4 as sec. 5 and adding a 

new section designated sec. 4, following sec. 3, to read as follows: 
"Sec. 4. The amendatory provisions of this act apply to a civil action 

that is filed on or after the effective date of this act.". 
Senator James moved the adoption of the amendment. 
Remarks by Senator James. 
Amendment adopted. 
Bill ordered reprinted, re-engrossed and to third reading. 

GENERAL FILE AND THIRD READING 
Assembly Bill No. 3. 
Bill read third time. 
Roll call on Assembly Bill No. 3: 
YEAS-2 1 . 
NAYS—None. 

Assembly Bill No. 3 having received a constitutional majority, Mr. 
President declared it passed. 

Bill ordered transmitted to the Assembly. 
Assembly Bill No. 5. 
Bill read third time. 
Roll call on Assembly Bill No. 5: 
YEAS-21. 
NAYS—None. 
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(REPRINTED WITH ADOPTED AMENDMENTS) 
SECOND REPRINT 	 A.B. 595 

ASSEMBLY Mx No. 595-COMMITTEE ON JUDICIARY 

JUNE 12, 1997 

Referred to Committee on Judiciary 

SUMMARY—Revises provisions governing civil liability* public and private employers for 
intentional conduct Of employees. (BDR 3-1631) 

FISCAL NOTE; Effect on Local Government: No. 
• 	Effect on the State or on Industrial Insurance: No. 

.0111* 

EXPLANATION - Mater in italics is new; Matter in brackets ( ris  material to be omitted. 

AN ACT relating to civil liability; revising the provisions governing civil liability of public and 
private employers for the intentional conduct of employees; and providing other 
matters properly relating thereto. 

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN 
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 

	

1 	Section 1. Chapter 41 of NRS is hereby amended by adding thereto a 
2 new section to read as follows: 

	

3 	1. An employer is not liable for harm or injury caused by the intentional 
4 conduct of an employee if the conduct of the employee: 

	

5 	(a) Was a truly independent venture of the employee; 

	

6 	(b) Was not commuted in the course of the very task assigned to the 
7 employee; and 

	

8 	(c) Was not reasonably foreseeable under the facts and circumstances of 
9 the case considering the nature and scope of his employment. 

10 For the purposes of this subsection, conduct of an employee is reasonably 
11 foreseeable if a person of ordinary intelligence and prudence could have 
12 reasonably anticipated the conduct and the probability of injury. 

	

13 	2. Nothing in this section imposes strict liability on an employer for any 
14 unforeseeable intentional act of his employee. 

	

15 	3. For the purposes of this section: 

	

16 	(a) "Employee" means any person who is employed by an employer, 
17 including, without limitation, any present or former officer or employee, 
18 immune contractor or member of a board or commission or legislator in this 
19 state. 
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I 	(b) "Employer" means any public or private employer in this state, 
2 including, without limitation, the State of Nevada, any agency of this state 
3 and any political subdivision of the state. 

	

4 	(c) "Immune contractor" has the meaning ascribed to it in subsection 3 of 
5 NRS 41.0307. 

	

6 	(d) "Officer* has the meaning ascribed to it in subsection 4 of NRS 
7 41.0307. 

	

8 	Sec. 2. NRS 41.03475 is hereby amended to read as follows: 

	

9 	41.03475 [No] Except as otherwise provided in section 1 of this act, no 
10 judgment may be entered against the State of Nevada or any agency of the 
11 state or against any political subdivision of the state for any act or omission 
12 of any present or former officer, employee, immune contractor, member of 
13 a board or commission, or legislator which was outside the course and scope 
14 of his public duties or employment. 

	

15 	Sec. 3. NRS 41.130 is hereby amended to read as follows: 

	

16 	41.130 [Whenever] Except as otherwise provided in section 1 of this act, 
17 whenever any person shall suffer personal injury by wrongful act, neglect or 
18 default of another, the person causing the injury [shall be] is liable to the 
19 person injured for damages; and where the person causing [such] the injury 
20 is employed by another person or corporation responsible for his conduct, 
21 [such] that person or corporation so responsible [shall be] is liable to the 
22 person injured for damages. 

	

23 	Sec. 4. The amendatory provisions of this act apply to a civil action that 
24 is filed on or after the effective date of this act. 

	

25 	Sec. 5. This act becomes effective upon passage and approval. 
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Roll call on Assembly Bill No. 545: 
YEAS-21. 
NAYS—None. 

Assembly Bill No. 545 having received a constitutional majority, Mr. 
President declared it passed. 

Bill ordered transmitted to the Assembly. 

Assembly Bill No. 552. 
Bill read third time. 
Roll call on Assembly Bill No. 552: 
YEAS-19. 
NAYS—Adler, Coffin-2. 

Assembly Bill No. 552 having received a constitutional majority, Mr. 
President declared it passed. 

Bill ordered transmitted to the Assembly. 

Assembly Bill No. 595. 
Bill read third time. 
Remarks by Senators Adler, Neal, James and Coffin. 
Conflict of interest declared by Senator Adler. 
Roll call on Assembly Bill No. 595: 
YEAS-20. 
NAYS—None. 
Not voting—Adler. 

Assembly Bill No. 595 having received a constitutional majority, Mr. 
President declared it passed, as amended. 

Bill ordered transmitted to the Assembly. 

Assembly Bill No. 641. 
Bill read third time. 
Roll call on Assembly Bill No. 641: 
YEAS-21. 
NAYS—None. 

Assembly Bill No. 641 having received a constitutional majority, Mr. 
President declared it passed. 

Bill ordered transmitted to the Assembly. 

Assembly Bill No. 211. 
Bill read third time. 
The following amendment was proposed by the Committee on Commerce 

and Labor: 
Amendment No. 1244. 
Amend sec. 8.5, page 2, by deleting lines 17 and 18 and inserting: 
"Sec. 8.5. 1. The commissioner may establish by regulation: 
(a) The fees that may be imposed by a check-cashing or deferred deposit 

service for cashing checks or entering into a deferred deposit transaction; 
and 

(b) The penalties that may be imposedby the commissioner for a violation 
of the provisions of this chapter or the regulations adopted pursuant thereto. 

WA. 0814 
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Assembly Bill No. 595-Committee on Judiciary 

CHAPTER 384 

AN ACT relating to civil liability; revising the provisions governing civil liability of public and 
private employers for the intentional conduct of employees; and providing other 
matters properly relating thereto. 

[Approved July 11, 19971 

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN 
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 

Section 1. Chapter 41 of NRS is hereby amended by adding thereto a 
new section to read as follows: 

1. An employer is not liable for harm or injury caused by the intentional 
conduct of an enryloyee if the conduct of the employee: 

(a) Was a truly independent venture of the employee; 
(b) Was not committed in tke course of the very task assigned to the 

employee; and 
(c) Was not reasonably foreseeable under the facts and circumstances of 

the case considering the nature and scope of his employment. 
For the purposes of this subsection, conduct of an employee is reasonably 
foreseeable if a person of ordinary intelligence and prudence could have 
reasonably anticipated the conduct and the probability of injury. 

2. Nothing in this section imposes strict liability on an employer for any 
unforeseeable intentional act of his employee. 

3. For the purposes of this section: 
(a) "Employee" means any person who is employed by an employer, 

including, without limitation, any present or former officer or employee, 
immune contractor or member of a board or commission or legislator in this 
state. 

(b) 'Employer" means any public or private employer in this state, 
including, without limitation, the State of Nevada, any agency of this state 
and any political subdivision of the state. 

(c) "Immune contractor" has the meaning ascribed to it in subsection 3 of 
NRS 41.0307. 

(d) "Officer" has the meaning ascribed to it in subsection 4 of NRS 
41.0307. 

Sec. 2. NRS 41.03475 is hereby amended to read as follows: 
41.03475 [No] Except as otherwise provided in section 1 of this act, no 

judgment may be entered against the State of Nevada or any agency of the 
state or against any political subdivision of the state for any act or omission 
of any present or former officer, employee, immune contractor, member of 
a board or commission, or legislator which was outside the course and 
scope of his public duties or employment. 

Sec. 3. NRS 41.130 is hereby amended to read as follows: 
41.130 [Whenever] Except as otherwise provided in section 1 of this 

act, whenever any person shall suffer personal injury by wrongful act, 
neglect or default of another, the person causing the injury [shall be] is 
liable to the person injured for damages; and where the person causing 

16
6
i  

V
G

V
A

3N
 d

0 
S

W
IM

 



1358 	 LAWS OF NEVADA 	 Ch. 385 

[such] the injury is employed by another person or corporation responsible 
for his conduct, [such] that person or corporation so responsible [shall be] is 
liable to the person injured for damages. 

Sec. 4. The amendatory provisions of this act apply to a civil action 
that is filed on or after the effective date of this act. 

Sec. 5. This act becomes effective upon passage and approval. 

Assembly Bill No. 589-Committee on Transportation 

CHAPTER 385 

AN ACT relating to motor vehicles; providing for the issuance of special license plates 
indicating employment as a professional firefighter; imposing a fee for the issuance or 
renewal of such license plates; and providing other matters properly relating thereto. 

[Approved July 11, 19971 

THE PEOPLE OF THE STATE OF NEVADA. REPRESENTED IN 
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 

Section 1. Chapter 482 of NRS is hereby amended by adding thereto a 
new section to read as follows: 

1. Except as otherwise provided in this section, the department, in 
cooperation with professional firefighters in the State of Nevada, shall 
design, prepare and issue license plates that recognize employment as a 
professional firefighter using any colors and designs which the department 
deems appropriate. The department shall not design, prepare or issue the 
license plates unless it receives at least 250 applications for the issuance of 
those plates. 

2. The department shall issue license plates that recognize employment 
as a professional firefighter for a passenger car or a light commercial 
vehicle upon application by a qualified _person who is entitled to license 
plates pursuant to NRS 482.265 and who otherwise complies with the 
requirements for registration and licensing pursuant to this chapter. A 
person may request that personalized prestige license plates issued pursuant 
to NRS 482.3667 be combined with license plates that recognize employment 
as a professional firefighter if that person pays the fees for the personalized 
prestige license plates in addition to the fees for the license plates that 
recognize employment as a professional firefighter. 

3. An application for the issuance or renewal of license plates that 
recognize employment as a professional firefighter is void unless it is 
accompanied by documentation which, in the determination of the 
department, provides reasonable proof of the identity of the applicant and 
proof of his current employment as a professional firefighter or his status as 
a retired professional firefighter. Such documentation may include, but is 
not limited to: 

(a) An identification card which indicates that the applicant is currently 
employed as a professional firefighter or is currently a member of a 
firefighters' union; or 

(b) Evidence of his former employment as a professional firefighter. 
WA. 0816 
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1 
	ALPHABETICAL INDEX TO PETITIONERS' APPENDIX TO THE 

PETITION FOR WRIT OF MANDAMUS AND/OR WRIT OF  
PROHIBITION 

DOCUMENT TITLE 	 VOL. PAGE NO(S).  

Amended Complaint (August 21, 2009) 	I 	WA0007 - WA0012 

American Nursing Services, Inc's Answer 
to Amended Complaint (September 23, 
2009) 	 I 	WA0036 - WA0041 

American Nursing Services, Inc's 
Opposition to Plaintiffs' Motion for 
Summary Judgment Re: Liability (October 
15, 2014) 	 II 	WA0246 - WA0500 

American Nursing Services, Inc's Sur-
Reply Brief in Opposition to Plaintiff's 
Motion for Partial Summary Judgment 
(December 10, 2014) IV WA0732 - WA0761 

Complaint (July 23, 2009) 	 I 	WA0001 - WA0006 

Defendant Centennial Hills Hospital's 
Answer to Plaintiff's Amended Complaint 
(September 10, 2009) 	 I 	WA0013 - WA0022 

Defendants Centennial Hills Hospital and 
Universal Health Services, Inc.'s 
Opposition to Plaintiff's Motion for 
Summary Judgment Re: Liability and 
Joinder to Defendant Steven Dale Farmer's 
Limited Opposition (October 14, 2014) 	I 	WA0125 - WA0245 

Defendants Centennial Hills Hospital and 
Universal Health Services, Inc.'s Errata to 
Their Opposition to Plaintiff's Motion for 
Summary Judgment Re: Liability and 
Joinder to Defendant Steven Dale Farmer's 
Limited Opposition (October 16, 2014) 	III 	WA0501 - WA0504 



Defendants Centennial Hills Hospital and 
Universal Health Services, Inc.'s 

2 Supplemental Briefing in Opposition to 
3 Plaintiffs Motion for Partial Summary 

4 
Judgment (December 10, 2014) 

5 Defendant Universal Health Services, Inc's 
Motion to Dismiss for Lack of Personal 

6 Jurisdiction (September 10, 2009) 
7 

Defendant Universal Health Services, Inc's 
8 Answer to Plaintiffs Amended Complaint 
9 
	(September 11,2013) 

10 Jane Doe's Medical Records 
11 

12 

13 
Plaintiffs Motion for Summary Judgment 

14 Re: Liability (September 29, 2014) 

Relevant portions of Steven Farmer's 
Personnel File From Centennial Hills 
Hospital 

IV 	WA0762 - WA0816 

WA0023 - WA0035 

WA0044 - WA0052 

IV 	WA0855 — WA0862 

WA0847 - WA0854 

WA0053 - WA0124 

IV 	WA0863 - WA0864 

Order on Plaintiffs Motion for Summary 
Judgment Re: Liability (February 27, 2015) IV 

15 

16 

17 

18 

19 

Reply to Defendants' Oppositions to 
Plaintiffs Motion for Summary Judgment 
Re: Liability (November 21, 2014) 	III 	WA0505 - WA0731 

20 

Suggestion of Death on the Record 
21 (September 10, 2013) 

	
WA0042 - WA0043 

22 

23 

24 

25 

Transcript Re: Plaintiffs Motion for 
Summary Judgment Re: Liability 
(December 31, 2014) IV 	WA0817 - WA0846 

26 

27 
4829-5937-8723, v. 2 

28 
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RPLY 
JAMES P.C. SILVESTRI, ESQ. 
Nevada Bar No. 3603 
PYATT SILVESTRI 
701 Bridget Avenue, Suite 600 

4 Las Vegas, Nevada 89101 
(702) 383-6000 

5 
S. BRENT VOGEL, ESQ. 
Nevada Bar No. 6858 
AMANDA J. BROOKHYSER, ESQ. 
Nevada Bar No. 11526 
LEWIS BRISBOIS BISGAARD & SMITH LLP 
6385 S. Rainbow Blvd., Suite 600 

9 Las Vegas, Nevada 89118 

Attorneys for Defendants 
AMERICAN NURSING SERVICES, INC. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

14 

15 JANE DOE, 

16 
	

Plaintiff, 
CASE NO.: A-09-595780-C 

17 vs. 	 DEPT NO.: II 

CENTENNIAL 	HILLS 	HOSPITAL 
MEDICAL CENTER AUXILIARY, a Nevada 
corporation; VALLEY HEALTH SYSTEM 
LLC, a Nevada limited liability company; 
UNIVERSAL HEALTH SERVICES 
FOUNDATION, a Pennsylvania corporation; 
AMERICAN NURSING SERVICES, [NC., a 
Louisiana corporation; STEVEN DALE 
FARMER, an individual; DOES I through X, 
inclusive; and ROE CORPORATIONS I 
through X, inclusive, 

6 

7 

8 

10 

11 

12 

13 

18 

19 

20 

21 

22 

23 

24 

Defendants. 

AMERICAN NURSING SERVICES, INC.'S SUR-REPLY BRIEF IN OPPOSITION TO 
PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT 

25 

26 

27 

,8 

Pod Silvestri 
701 E Bridger Avenue 

Suite 600 
Las Vegas, Nevada 89101 

(702) 383-6000 
WA. 0732 



1 (/ .14,  

N$iada Bar No. 3603 
701 Bridger Avenue, Suite 600 
Las Vegas, Nevada 89101 
(702) 383-6000 

WA. 0733 

8 

Pysti Silvestri 
701 E. Bridger Avenue 

Suite 600 
Las Vegas, Nevada 89101 

(702) 383-6000 

COMES NOW, Defendant AMERICAN NURSING SERVICES ("ANS"), by and 

through its attorneys of record James P. C. Silvestri, Esq., of the Law Firm PYATT SILVESTRI, 

S. Brent Vogel, Esq., and Amanda J. Brookhyser, Esq. of the law firm of LEWIS BRISBOIS 

BISGAARD & SMITH LLP and hereby submits its Sur-Reply Brief in Opposition to Plaintiffs 

Motion for Partial Summary Judpirent. 

DATED this  10  day of December, 2014. 

PYATT SILVESTRI 

S. BRENT VOGEL, ESQ. 
Nevada Bar No. 6858 
AMANDA J. BROOKHYSER, ESQ. 
Nevada Bar No. 11526 
LEWIS BRISBOIS BISGAARD & SMITH LLP 
6385 S. Rainbow Blvd., Suite 600 
Las Vegas, Nevada 89118 

Attorneys for Defendants 
AMERICAN NURSING SERVICES, INC. 

I. 

SUMMARY OF ARGUMENT 

Plaintiff filed her Motion for Partial Summary Judgment on or about September 29, 2014. 

The points and authorities were comprised of 12 pages. Although the length of a brief is not the 

determiner of substance, it is evidence in this particular matter of what essentially was the sole 

issue presented by Plaintiff to the Court. Specifically, Plaintiff contended that ANS was liable 

under a theory of respondeat superior pursuant to NRS 41.130. In fact, even in Plaintiff's Reply 

Brief, she continues to contend that the sole issue before the Court is whether ANS is liable 
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under a theory of respondeat superior under NRS 41.130) 

Plaintiff's initial brief was completely void of any discussion of NRS 41.745. Yet, it has 

become evident to all parties that as to Plaintiffs claims against ANS, application of NRS 

41.745 is the primary issue. 

In light of the fact that that Plaintiff did not address NRS 41.745 in her Opening Brief, 

she was left to address such in her Reply Brief, thereby making arguments and attaching 

evidence to which ANS was unable to respond in its Opposition. Therefore, the Court has 

granted ANS this opportunity to file a Sur-Reply to Plaintiffs Reply Brief. 

Specifically, ANS now responds to the following issues: 

1. 	NRS 41.745 is the primary basis upon which a Plaintiff can seek to impose 

liability against an employer under a theory of respondeat superior when an 

employee commits an intentional act. 

Plaintiff has the burden of proof to impose liability against ANS, including but 

not limited to proving the elements of NRS 41.745. 

3. NRS 41.745 includes an element of "reasonable foreseeability." As clearly stated 

by the Nevada Supreme Court, such "reasonable foreseeability" is not, as Plaintiff 

contends, "general foreseeability," but instead the analysis focuses on the 

individual intentional actor. In this case, that focus is upon Stephen Farmer. 

4. Plaintiff misstates the legal analysis of "foreseeability" under NRS 41.745 as 

stated in Wood v. Safeway, Inc., 121 P.3d 1026 (Nev. 2005). 

5. Plaintiff improperly included affidavits, and references thereto, of two witnesses, 

purportedly "experts," Paul Hofrnann and Dwayne Tatalovich. These witnesses 

were never identified before the filing of Plaintiff's Reply Brief. 

Based upon the points and authorities contained herein, those in ANS's Opposition and 

those made in argument made to this honorable court, ANS respectfully asks that the Court deny 

I  Plaintiff's Reply brief states in pertinent part: "But the instant Motion only has to do with NRS 
41.130 liability." Reply Brief, p. 3, fn. 2. Emphasis in original. 
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Pyatt Silvestri 
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Suite GOO 
Las Vegas, Nevada 89101 

(702) 383-6000 
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Plaintiff's Motion for Partial Summary Judgment. 

PLAINTIFF MISSTATES THE REQUIREMENTS OF NRS 41.745 

NRS 41.745 requires that a Plaintiff prove three requirements before being able to impose 

liability upon an employer under the theory of respondeat superior for the intentional conduct of 

an employee. 2  Plaintiff must prove that the conduct of the employee: 

8 
	

• 	Was not a truly independent venture of the employee; 

9 	• 	Was committed in the course of the very task assigned to the employee; and 

10 	• 	Was reasonably foreseeable under the facts and circumstances of the case 

11 	 considering the nature and scope of his or her employment. 

12 	A. Plaintiff Cannot Meet Requirements (a) and (b) of NRS 41.745 

Plaintiff improperly tries to satisfy the first two elements by relying upon statements 

attributed to Stephen Farmer, himself, namely: 

• Farmer told Jane Doe that he was in her room to adjust electrical leads 

• Fanner told Jane Doe that he was in her room to clean her and her bed due to a 

bowel movement that she had had 

• Fanner told Jane Doe that he was in her room in order to adjust a catheter 

Plaintiff fails to, and cannot, provide evidence that any of these very tasks were assigned 

to Farmer since none of these tasks were even required or needed with respect to the care of Jane 

Doe. Further, in the alternative, it is undisputed that Fanner was never assigned the task of 

touching, in any manner, Jane Doe's genital areas. 

In Jane Doe's own words: 

2  Plaintiff's creative attempt at realigning the burden of proof standard at oral argument on 
December 3,2014 by arguing that NRS 41,745 is in the "conjunctive," makes no sense. Plaintiff 
has the burden of proof and must prove all three elements, (a), (b) and (c). See Wood, "NRS 
41.745 also requires an element of foreseeability, in effect raising the standard and making 
employers liable only when an employee's intentional conduct is reasonably foreseeable under 
the circumstances." Wood at 1036. Emphasis added. 
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• Her electrical leads were not unattached, did not need adjusting and were not even 

attached to her breasts and nipples when Farmer assaulted her by fondling her 

breasts and nipples. 

• Jane Doe did not need cleaning from a bowel movement, Farmer did not clean 

her, she had not soiled her bed and Farmer had not replaced her bed pad when 

Famer assaulted her by digitally penetrating her anus. 

• Jane Doe did not have a catheter in her vagina and her catheter did not need 

adjusting when Farmer digitally penetrated her vagina. 

Simply because Farmer "says so," does not create the "very task assigned" to him. 

Further, just because Farmer stated a false reason for his presence at Doe's bedside does not 

make his conduct any less of a "truly independent" act, especially since he performed none of the 

very tasks that he allegedly described for Jane Doe. Instead, he performed something completely 

different, namely the abhorrent sexual assaults for which he was accused and convicted. 

B. Plaintiff Misstates The "Reasonable Foreseeability" Requirement Under NRS 

41.745(c) 
16 

In her Reply Brief, Plaintiff goes to great lengths in arguing that the "reasonable 

foreseeability" requirement under NRS 41.745 simply requires some form of "general 

foreseeability." Plaintiff makes this improper argument primarily due to the fact that Plaintiff 

misstates the law from Wood v. Safeway, supra. Quoting from Wood, fn. 53, Plaintiff writes in 

her brief: 

One way to determine whether a risk is inherent in, or created by, an enterprise is to ask 
whether the actual occurrence was generally foreseeable consequence of the activity. 
However, "foreseeability" in this context must be distinguished from the "foreseeability" 
as a test for negligence. In the latter sense, "foreseeable" means a level of probability 
which would lead a prudent person to take effective precautions whereas  
"foreseeability" as a test for respondeat superior merely means that in the context of 
the particular enterprise an employee's conduct is not so unusual or startling that it 
would seem unfair to include the loss resulting from it among other costs of the 
employer's business.  In other words, where the question is one of vicarious liability, the 
inquiry should be whether the risk was one "that may fairly be regarded as typical 
of or broadly incidental to the enterprise undertaken by the employer. 
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701 E. Bridger Avenue 

Suite 600 
Las Vegas, Nevada 89101 

(702) 383-6000 

Under the modern rationale of respondeat superior, the test for determining whether an 
employer is vicariously liable for the tortious conduct of his employee is closely related 
to the test applied in workers' compensation cases for determining whether an injury 
arose out of or in the course of employment. 

See Reply Brief, p. 17. Emphasis in Reply Brief, only. 

However, when one reads the FULL quote from fu. 53 in Wood, it is crystal clear that the 

Nevada Supreme Court is making the distinction of how "foreseeability" in situations involving 

respondeat superior is applied in California, as compared to Nevada under NRS 41.745. The 

Nevada Supreme Court prefaced the above referenced quote with: 

"The California Court of Appeal has explained "foreseeability" in the context of 
respondeat superior as follows: 

The same quote is concluded by the Nevada Supreme Court stating: 

This court quoted a portion of the above language with approval in State, Department of 
Human Resources v. Jimenez, 113 Nev. 356, 365, 935 P.2d 274, 279-80 (1997). 
However that opinion was later withdrawn based upon the voluntary stipulation to 
dismiss the case. State, Dep't Hum. Res. V. Jimenez, 113 Nev. 735, 941 P.2d 969 (1997). 

So, in essence, Plaintiff was asking this Court to consider the foreseeability test in 

Jimenez which the Nevada legislature specifically overturned by immediately enacting NRS 

41.745. See Legislative History for Assembly Bill 595, Exhibit "12.". 3  

The Nevada Supreme Court has given parties specific guidance about how to analyze 

"reasonable foreseeability." The Court in Wood looked specifically at the subject employee's 

background, including the fact that (1) Ronquillo-Nino had no prior criminal history, (2) his 

employer required proper proof of identification, checked employment references and (3) 

completed proper Immigration and Naturalization forms of its employees. See Wood, supra, at 

1036-1037. 

3  Interestingly, Plaintiff admits on p. 27 of her Reply Brief that "California Law Differs From 
Nevada law and is Not Persuasive." Yet Plaintiff wants to rely upon the totally distinguishable 
California law as it pertains to the definition of foreseeability as used in a respondeat superior 
situation. Of further interest, however, is that in situations involving sexual abuse by a health 
care professional, such as in Lisa M. v. Henry May Newhall Memorial Hospital, 12 Cal. 4th  291, 
907 P.2d 358 (1995), courts have held that such abhorrent acts are not foreseeable even under the 
"general fbreseeability" test upon which Plaintiff would like to rely. See Lisa M., 12 Cal. 4th  
302-306. 
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Instead of focusing on such particulars, Plaintiff instead makes generalized arguments 

that since violent and/or sexual attacks have occurred in workplace environments before, it 

should be foreseeable that such could have occurred to Jane Doe. Plaintiff tries to support this 

argument by relying upon the affidavits of two witnesses never before disclosed and who clearly 

do not understand Nevada law on this issue. 4  Plaintiff also points to the fact that ANS has 

insurance coverage as potential evidence that the acts of Farmer were foreseeable. If that were 

the case, the foreseeability requirement of any tort would be met as long as the defendant who is 

being sued has an insurance policy. Not only is Plaintiffs position unsupported by any actual 

legal authority, but it violates the basic public policy behind actors maintaining comprehensive 

insurance policies to protect themselves as well as the public. 

Thus, Plaintiff fails to meet the proper requirement of NRS 41.745(c). Plaintiff's 

argument can only withstand judicial analysis where "general foreseeability" is the standard, 

which it clearly is not. 

ILL 

CONCLUSION 

Plaintiff's reliance upon previously undisclosed argument and evidence does not support 

Plaintiffs request for partial summary judgment. The thrust of these new arguments is based 

upon erroneous interpretations of facts and law. 

The undisputed, material evidence supports one consistent set of conclusions: 

• Farmer committed several truly independent acts involving the criminal sexual 

assaults against Jane Doe 

• Farmer's deviant behavior was not committed in the course of the very tasks 

assigned to him, i.e. to provide medical care to Jane Doe. His repugnant behavior 

was not done on behalf of ANS, nor done out of any sense of duty owed to ANS. 
26 

4  Plaintiffs use of these affidavits is a clear violation of NRCP 37(c). See also Francis v. Wynn 
Las Vegas, LLC, 127 Nev. Adv. Op. 60, 262 P.3d 705, 715 n.7 (2011); Weaver v. State, Dep't of 
Motor Vehicles, 121 Nev. 494, 502, 117 P.3d 193, 198-99 (2005). 
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1 
	

• 	Farmer's sexual assaults committed against Jane Doe were not reasonably 

2 
	

foreseeable under the circumstance of this case considering the nature and scope 

3 
	

of his employment. 

4 	As a result, Plaintiff cannot meet her burden of proving respondeat superior liability 

5 against ANS under NRS 41.745. Plaintiff's Motion for Partial Summary Judgment should be 

6 denied. 

7 
DATED this 	day of December, 2014. 
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1. 

3 

11 

2 CERTIFICATE OF SERVICE 

I hereby certify that on the b--/day of December, 2014, service of the foregoing 
4 AMERICAN NURSING SERVICES, INC.'S SUR-REPLY BRIEF IN OPPOSITION TO 

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT  
5 on the following person(s) by the following method(s) pursuant to NRCP 5(b): 

Via E:Filed/Served: 
Robert E. Murdock, Esq. 
Eckley M. Keach, Esq. 
520 S. Fourth Street 
Las Vegas, Nevada 89101 

9 	Attorneys for Plaintiff 

10 Via E:Filed/Served: 
John F. Bemis, Esq. 
HALL PRANGLE & SCHOONVELD, LLC 

12 1160 N. Town Center Drive, Suite 200 
Las Vegas, Nevada 89144 

13 	F: 384-6025 
Attorneys for Centennial Hills Hospital Medical Center 
Valley Health Systems LLC 

Via E:Filed/Served: 
16 Robert McBride, Esq. 

MANDELBAUM, ELLTERON & McBRIDE 
17 2012 Hamilton Lane 

Las Vegas, Nevada 89106 
Attorneys for Dale Farmer 
F: 367-1978 

Via E:Filed/Served: 
S. Brent Vogel, Esq. 
LEWIS BIRSBOIS BISGAARD & SMITH 
6385 S. Rainbow, Suite 600 
Las Vegas, Nevada 89118 
Attorneys for American Nursing Services 
F: 893-3789 
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Htstory of A8595 

\‘ \ 
,"-•  \t 

History of AB595 

Versions: As Introduced First Reprint Second Reprint As Enrolled 

BDR 3-1631 
Introduced: 06/12/97 
Introduced By: Judiciary 

Summary: Revises provisions governing civil liability of public and private employers for intentional conduct of 
employees. (BDR 3-1631) 

Heard in the the following Committees: 
Assembly: 	JUDICIARY 6-19 
Senate: 	JUDICIARY 7-4 

• 06/12/97 Read first time. Referred to Committee on Judiciary. To printer. 
• 06/13/97 From printer. To committee. 
• 06/19/97 From committee: Amend, and do pass as amended. 
• 06/20197 Read second time. Amended. To printer. 
• 06/21/97 From printer. To engrossment. Engrossed. First reprint. 
• 06/21/97 Placed on General File. 
• 06/21/97 Read third time. Passed, as amended. Title approved. To Senate. 
• 06/23/97 In Senate. Read first time. Referred to Committee on Judiciary. To committee. 
• 07/05/97 From committee: Amend, and do pass as amended. Placed on Second Reading File. 
• 07/05/97 Read second time. Amended. To printer. 
• 07/05/97 From printer. To re-engrossment. Re-engrossed. Second reprint. Declared an emergency measure 

under the Constitution. 
• 07/05/97 Read third time. Passed, as amended. Title approved. To Assembly. 
• 07/05/97 In Assembly. 
• 07/05/97 Senate amendment concurred in. 
• 07/05/97 To enrollment. 
• 07/08/97 Enrolled and delivered to Governor. 
• 07/11/97 Approved by the Governor. 
• 07/14/97 Chapter 384. 
• 07/21/97 Effective July 11, 1997. 

Go back Home Page 
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Assembly Bill No. 595 

Assembly Bill No. 595-Committee on Judiciary 

June 12, 1997 

Referred to Committee on Judiciary 

SUMMARY—Revises provisions governing civil liability of public and private employers for intentional conduct of employees. (13DR 3-1631) 

FISCAL NOTE: Effect on Local Government: No. 
Effect on the State or on Industrial Insurance: No 

EXPLANATION - Matter in italics is new; matter in brackets [ is material to be omitted. 

AN ACT relating to civil liability; revising the provisions governing civil liability of public and private employers for the intentional conduct of employees; and providing other matters properly relating thereto. 

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 

Section 1 Chapter 41 of NRS is hereby amended by adding thereto a new section to read as follows: 
I. An employer is not liable for harm or injury caused by the intentional conduct of an employee if the conduct of the 
employee: 
(a) Was a truly independent venture of the employee; 
(b) Was not committed in the course of the very task assigned to the employee; and 
(c) IfIas not reasonably foreseeable under the facts and circumstances of the case considering the nature and scope of 
his employment. 
For the purposes of this subsection, conduct of an employee is reasonably foreseeable if a person of ordinary 
intelligence and prudence would have reasonably anticipated that the particular harm or in/n' could occur. 
2. Nothing in this section imposes strict liability on an employer for any unforeseeable intentional act of his employee. 
3. For the purposes of this section: 
(a) "Employee" means any person who is employed by an employer, including, without limitation, any present or 
former officer or employee, immune contractor or member of a board or commission or legislator ill this state. 
(b) "Employer" means any public or private employer in this state, including, without limitation, the State of Nevada, 
any agency of this state and any political subdivision of the state. 
(C) "Immune contractor" has the meaning ascribed to it in subsection 3 of NRS 41.0307. 
(d) "Officer" has the meaning ascribed to it in subsection 4 of NRS 41.0307. 
Sec. 2 NRS 41.03475 is hereby amended to read as follows: 
41.03475 [No] Except as otherwise provided in section 1 of this act, no judgment may be entered against the State of 
Nevada or any agency of the state or against any political subdivision of the state for any act or omission of any 
present or former officer, employee, immune contractor, member of a board or commission, or legislator which was 
outside the course and scope of his public duties or employment. 
Sec. 3 NRS 41.130 is hereby amended to read as follows: 
41.130[Wheneverj Except as otherwise provided in section 1 of this act, whenever any person shall suffer personal 
injury by wrongful act, neglect or default of another, the person causing the injury [shall be] is liable to the person 
injured for damages; and where the person causing [such' the injury is employed by another person or corporation 
responsible for his conduct, [such] that person or corporation so responsible [shall be] is liable to the person injured 
for damages. 
Sec. 4 This act becomes effective upon passage and approval. 

30 
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Assembly Bill No. 595 

(REPRINTED WITH ADOPTED AMENDMENTS) 
FIRST REPRINT 

Assembly Bill No. 595-Committee on Judiciary 

June 12, 1997 

Referred to Committee on Judiciary 

SUMMARY—Revises provisions governing civil liability of public and private employers for intentional conduct of employees. (BDR 3-1631) 

FISCAL NOTE: Effect on Local Government: No. 
Effect on the State or on Industrial Insurance: No. 

EXPLANATION - Matter in italics is new; matter in brackets I  1 is material to be omitted. 

AN Acr relating to civil liability; revising the provisions governing civil liability of public and private employers for the intentional conduct of employees: and providing other 
matters properly relating thereto. 

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 

Section 1 Chapter 41 of NRS is hereby amended by adding thereto a new section to read as follows: 
1. An employer is not liable for harm or injury caused by the intentional conduct of an employee if the conduct of the 
employee: 
(a) Was a truly independent venture of the employee; 
(b) Was not committed in the course of the very task assigned to the employee; and 
(e) Was not reasonably foreseeable under the facts and circumstances of the case considering the nature and scope of 
his employment. 
For the purposes of this subsection, conduct of an employee is reasonably foreseeable f a person of ordinary 
intelligence and prudence could have reasonably anticipated the conduct and the probability of injury. 
2. Nothing in this section imposes strict liability on an employer for any unforeseeable intentional act of his employee. 
3. For the purposes of this section: 
(a) "Employee" means any person who is employed by an employer, including, without limitation, any present or 
former officer or employee, immune contractor or member 0/a board or commission or legislator in this state. 
(b) "Employer" means any public or private employer in this state, including, without limitation, the State of Nevada, 
any agency of this state and any political subdivision of the state. 
(c) "Immune contractor" has the meaning ascribed to it in subsection 3 of 1'/RS 41.0307. 
(d) "Officer" has the meaning ascribed to it in subsection 4 of NRS 41.0307. 
Sec. 2 NRS 41.03475 is hereby amended to read as follows: 
41.03475[Noi Except as otherwise provided in section 1 of this act, no judgment may be entered against the State of 
Nevada or any agency of the state or against any political subdivision of the state for any act or omission of any 
present or former officer, employee, immune contractor, member of a board or commission, or legislator which was 
outside the course and scope of his public duties or employment. 
Sec. 3 NRS 41.130 is hereby amended to read as follows: 
41.130[Whenever) Except as otherwise provided in section 1 of this act, whenever any person shall suffer personal 
injury by wrongful act, neglect or default of another, the person causing the injury [shall be] is liable to the person 
injured for damages; and where the person causing [such) the injury is employed by another person or corporation 
responsible for his conduct, [such) that person or corporation so responsible [shall be) is liable to the person injured 
for damages. 
Sec. 4 This act becomes effective upon passage and approval. 

30 
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Assembly Bill No. 595 

(REPRINTED WITH ADOPTED AMENDMENTS) 
SECOND REPRINT 

Assembly Bill No. 595-Committee on Judiciary 

June 12, 1997 

Referred to Committee on Judiciary 

SUMMARY—Revises provisions governing civil liability of public and private employers for intentional conduct of employees. (BDR 3-1631) 

FISCAL NOTE: Effect on Local Government: No. 
Effect on the State or on Industrial Insurance: No. 

EXPLANATION - Matter in italics is new; niatter in brackets I1 is material to be omitted. 

AN ACT relating to civil liability; revising the provisions governing civil liability of public and private employers for the intentional conduct of employ 	and providing other 
matters properly relating thereto. 

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 

Section 1 Chapter 41 of NRS is hereby amended by adding thereto a new section to read as follows: 
I. An employer is not liable fOr harm or innoy caused by the intentional conduct of an employee if the conduct of the 
employee: 
(a) Was a truly independent venture of the employee: 
(b) Was not committed in the course of the very task assigned to the employee; and 
(e) Was not reasonably foreseeable under the facts and circumstances of the case considering the nature and scope of 
his employment. 
For the purposes of this subsection, conduct ofatt employee is reasonably foreseeable i f a person of ordinaly 
intelligence and prudence could have reasonably anticipated the conduct and the probability of injury. 
2. Nothing in this section imposes strict liability on an employer for any unforeseeable intentional act of his employee. 
3. For the proposes of this section: 
(a) "Employee" means any person who is employed by an employer, including, without limitation, any present or 
former officer or employee, immune contractor or member of a board or commission or legislator in this state. 
(b) "Employer" means any public or private employer in this state, including, without limitation, the State of Nevada, 
any agency of this state and any political subdivision of the state. 
(c) "Immune contractor" has the meaning ascribed to it in subsection 3 of NRS 41.0307. 
(d) "Officer" has the meaning ascribed to it in subsection 4 of NRS 41.0307. 
Sec. 2 NRS 41.03475 is hereby amended to read as follows: 
41.03475[Nol Except as otherwise provided in section 1 of this act, no judgment may be entered against the State of 
Nevada or any agency of the state or against any political subdivision of the state for any act or omission of any 
present or former officer, employee, immune contractor, member of a board or commission, or legislator which was 
outside the course and scope of his public duties or employment. 
Sec. 3 NRS 41.130 is hereby amended to read as follows: 
41.130[Whenever] Except as otherwise provided in section 1 of this act, whenever any person shall suffer personal 
injury by wrongful act, neglect or default of another, the person causing the injury [shall be] is liable to the person 
injured for damages; and where the person causing [such] the injury is employed by another person or corporation 
responsible for his conduct, [such] that person or corporation so responsible [shall be] is liable to the person injured 
for damages. 
See. 4 The amendatory provisions of this act apply to a civil action that is filed on or after the effective date of this act. 

Sec. 5 This act becomes effective upon passage and approval. 

30 
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Assembly Bill No. 595 

Assembly Bill No. 595-Committee on Judiciary 

CHAPTER 

384 

AN ACT relating to civil liability; revising the provisions governing civil liability of public and private employers for the intentional conduct of employees; and providing other 
matters properly relating thereto. 

ved July II, 19971 

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS: 

Section 1. Chapter 41 of NRS is hereby amended by adding thereto a new section to read as follows: 
I. An employer is not liable for harm or injury caused by the intentional conduct of an employee lithe conduct of the 
employee: 
(a) Was a truly independent venture of the employee; 
(b) Was not committed in the course of the very task assigned to the employee; and 
(c) Was not reasonably foreseeable under the facts and circumstances of the case considering the nature and scope of 
his employment. 
For the purposes of this subsection, conduct of an employee is reasonably foreseeable if a person of ordinary 
intelligence and prudence could have reasonably anticipated the conduct and the probability of injury. 
2. Nothing in this section imposes strict liability on an employer for any wilbreseeable intentional act of his employee. 
3. For the purposes of this section: 
(a) "Employee" means any person who is employed by an employer, including, without limitation, any present or 
former officer or employee, immune contractor or member of a board or commission or legislator in this state. 
(b) "Employer" means any public or private employer in this state, including, without limitation, the State of Nevada, 
any agency of this state and any political subdivision of the state. 
(c) "Immune contractor" has the meaning ascribed to it in subsection 3 of NRS 41.0307. 
(d) "Officer" has the meaning ascribed to it in subsection 4 of NRS 41.0307. 
Sec. 2. NRS 41.03475 is hereby amended to read as follows: 
41.03475[No1 Except as otherwise provided in section 1 of this act, no judgment may be entered against the State of 
Nevada or any agency of the state or against any political subdivision of the state for any act or omission of any 
present or former officer, employee, immune contractor, member of a board or commission, or legislator which was 
outside the course and scope of his public duties or employment. 
Sec. 3. NRS 41.130 is hereby amended to read as follows: 
41.130[Whenever] Except as otherwise provided in section I of this act, whenever any person shall suffer personal 
injury by wrongful act, neglect or default of another, the person causing the injury [shall be] is liable to the person 
injured for damages; and where the person causing [such] the injury is employed by another person or corporation 
responsible for his conduct, [such] that person or corporation so responsible [shall be] is liable to the person injured 
for damages. 
Sec. 4. The amendatory provisions of this act apply to a civil action that is filed on or after the effective date of this 
act. 
Sec. 5. This act becomes effective upon passage and approval. 
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MINUTES OF THE 

MINUTES OF THE 

ASSEMBLY COMMITTEE ON JUDICIARY 

Sixty-ninth Session 

June 19, 1997 

The Committee on Judiciary was called to order at 8:15 a.m., on Thursday, June 19, 1997. Chairman Bernie Anderson 
presided in Room 3138 of the Legislative Building, Carson City, Nevada ExhibitA is the Agenda. Exhibit B is the 
Guest List. 

COMMITTEE MEMBERS PRESENT: 

Mr. Bernie Anderson, Chairman 

Ms. Barbara Buckley, Vice Chairman 

Mr. Clarence (Torn) Collins 

Ms. Merle Berman 

Mr. John Carpenter 

Mr. Don Gustayson 

Mr. Dario Herrera 

Mrs. Ellen Koivisto 

Mr. Mark Manendo 

Mr. Dennis Nolan 

Ms. Genie Ohrenschall 

Mr. Richard Perkins 

Mr. Brian Sandoval 

Mrs. Gene Segerblom 

GUEST LEGISLATORS PRESENT: 

Chris Giunchigliani, Representative, Clark County Assembly District 9 

Douglas Bache, Representative, Clark County Assembly District 11 

STAFF MEMBERS PRESENT: 

Donald 0. Williams, Chief Principal Research Analyst 

Risa L. Berger, Committee Counsel 

http://www. I  eg.state. n v. us/Sessioni69th1997197minutes/AM/J D/am6-191 D. htm [12/10/2014 3:03:45 PM] 
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MINIJTES OF THE 

Matthew Baker, Committee Secretary 

OTHERS PRESENT: 

Alice Molasky, Commissioner, Insurance Division, Department of Business 

and Industry 

Ann Fleck, Insurance Counsel and Hearing Officer, Insurance Division. 

Rich Myers, Representative, Nevada Trial Lawyer's Association (NTLA) 

Larry Matheis, Representative, Nevada State Medical Association 

Tom Stephens, Director, Nevada Department of Transportation (NDOT) 

Madelyn Shipman, Representative, Washoe County 

Robert Maddux, Representative, NTLA 

John Crawford, Chief, Right-of-Way-Agent, NDOT 

Pam Wilcox, Administrator, Division of State Lands 

Brooke Neilsen, Assistant Attorney General, Attorney General's Office 

Tom Ray, Solicitor General, Litigation Division, Attorney General's Office 

David Howard, Representative, Reno/Sparks Chamber of Commerce 

Jim Nelson, Representative, Nevada Association of Employers 

Lt. Stan Olsen, Legislative Liaison, Las Vegas Metropolitan Police 

Department 

Carole Vilardo, Representative, Nevada Taxpayer's Association 

Bill Bradley, Representative, NTLA 

John Sullivan, General Counsel, Las Vegas Disseminator Service 

Todd Roberts, Executive Vice President, Nevada Disseminator Services Richard Scott, President, Sports Media 
Network. 

Dennis Neilander, Chief, Corporate Securities, Gaming Control Board 

David Harrison Kramer, Private Citizen 

Following roll call, the Chairman asked committee members to take action to introduce the following Bill Draft 
Request: 

• BDR 41-1236 revises provisions governing revocation of gaming licenses. 

(AB, 621) 
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Da man. A resnonaent name(' in a complaint coma enecnvetv avoK 

MINUTES OF THE 

ASSEMBLYWOMAN BUCKLEY MOVED COMMITTEE INTRODUCTION OF BDR 41-1236. (A.B. 
621)  

ASSEMBLYMAN NOLAN SECONDED THE MOTION. 

THE MOTION CARRIED UNANIMOUSLY BY THOSE PRESENT. (ASSEMBLYMAN PERKINS 
AND HERRERA AND ASSEMBLYWOMAN SEGERBLOM WERE ABSENT FOR THE VOTE.) 

Testimony commenced on A.B. 577. 

ASSEMBLY BILL 577 - Revises provisions governing actions for 
malpractice and scr ening panels for medical or dental 
malpractice claims.  

allowed for a 60 do extension for the filing of an answer and a 20 day for a filing of a_response. In most cases, if 
uot all, there was a request for an extension of time. Rather than going thro _gh the process of granting 
Ktensions, the division wanted to allow a flat 90 day period for the filing and a 30 day "period ol 

filing a response. This would greatlyseduce the amount of paper work for the Division of Insurance and for the 
parties in each case.  

service by simply refusing to acknowledge the service by mail Personal service was the highest form of process 
111(1_5111211111Ale_all_Dint 

	 Lretore ate uanet wnere at naa oeen 
	

s.en 	S1',1011Ciellt  

refusal to accept mail, the division had allowed _personal service. It should he allowed in the statutes. Ms.  
Molasky noted the division needed the statutory authority to fulfill its duties, 

One provision in the bill would allow the Attorney General to collect the $350 filing fees, if they were not paid, 
This rarely occurred because the division would not accept a pleading unless it was accompanied by the filing 
frc 

Assemblyman Nolan asked if the complaints received by the Insurance Division were of a nature where the 
• "• 	 . 

S ill 	1.1 	• 

 

t. 	• 	i1 

 

I 	lijI ' 	I 	I 	I 'ICC atment or some • ' re waiting 

     

        

for a response or decision on the behalf of the division Ms Molasky slated the complainant had to appear 
before the screening panel before they were taken to the civil system or judicial court on grounds of medical 
malpractice, 

Mr. Myers stated A.B. 577 had been reviewed and the proposed changes in statute were reas_onable, desirable 
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MINUTES OF THE 

and would serve to streamline the process. 

Larry Matheis, Representative, Nevada Statt Irt1"7 „At. ■)ce"iiis■ttj. ac 
support the bill.  

Chairman Anderson asked for action to be taken on A B. 577.  

ASSEMBLYWOMAN BUC1CLEY MOVED TO DO PASS A B. 577. 

ASSEMBLYMAN GUSTAVSON SECONDED THE MOTION.  

le_sommittee. He state(' E 

OBRENSCHM,L WERE ABSENT FOR THE VOTE.)  

The floor assignment was given to Assemblyman Collins  

Testimony commenced on A.B. 580, 

ASSEMBLY BILL 580 - Makes various changes relating to property rights. 

homeowner's associations. With her was Douglas Bache. Representative, Clark County Assembly District 11. 

Lie  intent of A.B. 580 was to review homeowne 	()clarions wincn were na 	oy legislative 
rnaue_ff 	Ete provisions in section 	RIM .5 aaaressea nas proniem ana Drougnt [nose associations lute 
mormance wan me cnanges maae EE 

	Accoraing to tne law, a a nomeovvners association existea prior ta 
Jamul! 
	EC fleV were na 	ny tne common interest law cnanges. iney ma not nave to release in  

minutes or na coras avanana mut-ileum 111IS nan createa a 2au• wnicn wa 
corrected by the bill.  

  

Assemblywoman Giunchigliani explained tha another aim of the bill was to overturn the Supreme Court case 

narrowly construed, which was the intent of the bill,  

ssemnivaiaa Lon starea ne was a MUM mmon IE mammy ana wa  torme 

      

Chairman of the Board. He noted he had no conflict with the bill.  

Assemblyman Bache stated he wished section 8 and 9 removed from the bi 	 , e 
noted he had interest with homeowner's rights. His comments and concerns mirrored those of Assemblywoman  
Giunchigliani,  

mwvmansanaova auesuonea 	 vanot provisma 	 ;mamma 
Assemblywoman Giunchigliani stated there bad been concerns from homeowners that at their meetings they 
had to vote for or against something with their neighbors and arguments ensued. The proper process was a 
written ballot so people were more free to cast their ballots based on the issue, rather than doing a show of 
hands. This way there was not increased animosity among those living in the community.  

ssemnaman_sananya 	men a me provisions regarding secret °allots naa to De included al 
order for homeowner's associations to do so. Assemblywoman Gimichigliani stated such was her understanding.  

Assemblywoman Buckley questio ed if Assemblywoman Giunchigliani had reviewed a bill by Sen. Schneider 
which dealt with homeowner's associations, Were any of the provisions of A.B. 580 included in that bill?  
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super matorme! 
	Maddux proposed an amendment (Exhibit El which Mowed existing 

10111M1 tanons to ye amenato_tu_comornu kOUIU circumvent toe Droce 	I actus 

     

U2 a lawyer. °rename amendments to Documents, ana tun trying TO gt 
	 super mammy VC 

which was sometimes impossible to get.  

same rules. There needed to be some consistency. To require everyone o amend their documents was not 
necessary. 

partnership. Some associations were unincorporated. It was not necessary to require these associations to  
reorganize, just so the nature of the organization was changed from an unincorporated association to ;a 
oroora  L._111r—illadslux shed this or Pa to De at et He also wished for section 10. subsection 2 to be 

deleted. 

Assemblyman Collins questioned if associations followed_ a certain set of procedures which covered votes. Mr. 
Maddux noted some did and some did not.  

Assemblyman Nolan noted if there was any change to the protocol and procedures directing the association, the  
members needed to be notified through the mail or by other means. Most homeowner's associations were run by  
some type of professional agency or had an agency involved who did regular mailings. Would there be 
opposition to having notification by mail about changes? Mr. Maddux stated such a process made sense. It was 
important everyone was notified of what changes were being made.  

Mr. Maddux noted the provisions in the bill would require each homeowner's association in the state to hire an 
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Testimony commenced on A.B. 595. 
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ASSEMBLY BILL 595 - Revises provisions governing civil 
liability of public and private employers for intentional conduct 
of employees.  
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considering the nature and scope of his employment. Amended language further provided that the conduct of 

liability of an employer of an unforeseeable. intentional act of an employee.  

Section 2 of the bill excepted the provisions of section 1 from the provisions of the statutes which prohibited a 
judgment against the state o Nevada or any political subdivision thereof for any act of omission of an employee 
or an officer who was outside the course and scope of his public duties or employment.  

of the person and his employer for a_3yrongful act, negligence or a default which caused personal injury, 

3rooke Neilsen. Assistant Attorney General. addressed the committee. With her was Tom Ray.,_111e_St  
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civil procedure applied to ciy_il actions, the plaintiff retained the burden_ of proof with respect to the provisions 

of section 1, subsection. 1. The plaintiff must prove his or her casealielill did not alter this burden.  
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Under these facts, if this case could be given to a jury there was concern among private and public employers 

where the Supreme Court would go next. The bill did notgo far enough in its protections. Mr. Kolvet stated the 
Ii 	
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•I..III 	11110 	tifit 

determining whether an employee was acting within the act and scope of their employment. Course and scope of 
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M ()WSW me course and scope of his employment if he pursued ourpose  
were not those of his employer. 
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R rem trnea me motion Tor a grant ot summary judgment by the district court. It stated  

was conceivable that the guard, in committing murder while off duty, could be within the course and scope of 

his employment.  
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of the provision was to bring it back to an ordinary negligent standard.  

the policy was clear when the Supreme Court considered the issue again.  

standard.  

Mr. Bradley noted those who had previously testified on the bill wished to codify existing law and did not want 
D 20_11evona 	I vnicn incornora 	3D 
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not go beyond existing law. There needed to be a fair balance between the rights of injured victims and the 
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opined this went too far and would otherwise absolve liability.  

Chairman Anderson commented attorneys from both sides of the issue surrounding the bill needed to 
compromise and arrive at an agreed upon standard of language.  

Assemblywoman Buckley asked Ms. Neilsen if the suggestion of defining "reasonably foreseeable" as "a person  
of ordinary intelligence and prudence would have reasonably anticipated the act and the probability of injury."  
helped employers or hurt them,or just clarified intent. Ms. Neilsen stated the language offered by Mr. Bradley 
did not give an advantage either way. The first two provisions in the bill, namety section 1, subsection 1(a) and 
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Mr. Sullivan stated he and his colleagues. along with the Gaming_ Control Board, had worked on trying to 

the properties to recognize_the changing nature of the racing industry. 

wouta oe cnangea, an recogninon ot the fact that disseminators needed to be naid Ii 

the casinos in order to have the tally, so they could send their taxes in.  

?plying information ge.,X1111)11X  

committee which gave a history of the last 6 years. documenting the declining nature of live broadcast handling 
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generate significantly less revenue. Mr. Sullivan noted of the Live Broadcast Fees received, the bulk of that 
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The floor assignment was given to Assemblywoman Buckley.  

Testimony commenced on S B. 280. 

SENATE BILL 280 - Revises provisions governing fee charged to 

disseminator of information concern racing.  

atm me statnac 
approximately $14 million, of which 5600,000 was taken out in tax. On I 

snmatf Billion, with over 5500.000 in taxes. Tin  

was based on current language in statute. The _racing industry was prospering by moving away from live 

broadcast and moving to the co-mingling of the tracks, which was beneficial to the properties and to the state 

and the taxes that the properties paid through the co-mingling wagers. 
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ASSEMBLYWOMAN BUCKLEY MOVED TO DO PASS S.B. 280, 

COLLINS WE' ABSENT FOR THE VOTE.)  

The floor assignment was given to Assemblywoman Segerblo  

Testimony commenced on S.B. 13.  

SENATE BILL 13 - Provides that person who transmits certain items of 
electronic mail is liable to recipient for civil damages under certain 
circumstances, 
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Mr. Kramer stated S.B. 13 was constitutional, as seen in Rowan vs. United States Post Office, which dealt with 
ii 

California which dealt with unsolicited commercial electronics. (Exhib't J) 

With no further testimony, the hearing was closed on S.B. 13, 
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The meeting was adjourned at II a m. 

RESPECTFULLY SUBMITTED; 

Matthew Baker. 

Committee Secretary 

APPROVED BY;  

Assemb yman Bernie Anderson, Chairman  

DATE:  
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MINUTES OF THE 

MINUTES OF THE 

SENATE COMMITTEE ON JUDICIARY 

Sixty-ninth Session 

July 4, 1997 

The Senate Committee on Judiciary was called to order by Chairman Mark A. James, at 12:55 p.m., on Friday, July 4, 

1997, on the Senate Floor of the Legislative Building, Carson City, Nevada. There was no Agenda. There was no 

Attendance Roster. 

COMMITTEE MEMBERS PRESENT.  

Senator Mark A. James, Chairman 

Senator Jon C. Porter, Vice Chairman 

Senator Mike McGinness 

Senator Maurice Washington 

Senator Ernest E. Adler 

Senator Dina Titus 

Senator Valerie Wiener 

STAFEMEMBERSTRESENI: 

Barbara Moss, Committee Secretary 

Chairman James discussed Assembly Bill (A.B.) 595  and asked for a committee motion. 

assembly bill 595:  Revises provisions governing civil liability 

of public and private employers for intentional conduct of 

employees. (BDR 3-1631) 

Senator McGinness moved to amend and do pass a.b. 595. 

Senator Wiener seconded the motion. 

the motion carried. (senators adler and james abstained from THE votE.) 

Chairman James adjourned the meeting at 1:00 p.m. 

RESPECTFULLY SUBMITTED: 
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CLERK OF THE COURT 

Electronically Filed 
12/10/2014 06:54:58 PM 

SB 
MICHAEL E. PRANGLE, ESQ. 
Nevada Bar No. 8619 
JOHN F. BEMIS, ESQ. 
Nevada Bar No. 9509 
HALL PRANGLE & SCHOONVELD, LLC 
1160 North Town Center Drive, Suite 200 
Las Vegas, Nevada 89144 
Phone: 702-889-6400 
Facsimile: 702-384-6025 
efile@hpslaw.com  
Attorneys for Defendants 
Centennial Hills Hospital and 
Universal Health Services, Inc. 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

ESTATE OF JANE DOE, by and through its Special CASE NO. A595780 
Administrator, Misty Petersen, 	 DEPT NO. II 

Plaintiff, 	 Date of Hearing: 

VS. 
	 Time of Hearing: 

VALLEY HEALTH SYSTEM LLC, a Nevada 
limited liability company, d/b/a CENTENNIAL 
HILLS HOSPITAL MEDICAL CENTER; 
UNIVERSAL HEALTH SERVICES, INC., a 
Delaware corporation; AMERICAN NURSING 
SERVICES, INC., a Louisiana corporation; 
STEVEN DALE FARMER, an individual; DOES I 
through X, inclusive; and ROE CORPORATIONS I 
through X, inclusive, 

Defendants. 

DEFENDANTS' CENTENNIAL HILLS HOSPITAL AND UNIVERSAL HEALTH 
SERVICES, INC.'S SUPPLEMENTAL BRIEFING IN OPPOSITION TO PLAINTIFF'S 

MOTION FOR PARTIAL SUMMARY JUDGMENT  

COME NOW Defendants, CENTENNIAL HILLS HOSPITAL ("Centennial") 

UNIVERSAL HEALTH SERVICES, INC. ("UHS"), by and through their attorneys of record 
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CHA1L E. PRAN 
Nevada Bar No. 8619 
JOHN F. BEMIS, ESQ. 
Nevada Bar No. 9509 
1160 North Town Center Drive, Suite 200 
Las Vegas, Nevada 89144 
Phone: 702-889-6400 
Facsimile: 702-384-6025 
efileghpslaw.com   
Attorneys for Defendants 
Centennial Hills Hospital and 
Universal Health Services, Inc. 

i")5Fok, 

1 the law firm of HALL, PRANGLE & SCHOONVELD, LLC, and hereby submit thei 

Supplemental Briefing in Opposition to Plaintiffs Motion for Partial Summary Judgment. 

This Supplemental Briefing is made and based upon the pleadings on file, th, 

Memorandum of Points and Authorities herein, and any oral argument by counsel that may b, 

heard at the time of the continued hearing on Plaintiff's Motion. 

DATED this  /06   day of December, 2014. 

HALL PRANGLE & SCHOONVELD, LLC 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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DFENDANTS, CENTENNIAL AND UHS'S MEMORANDUM OF POINTS AND 
AUTHORITIES IN OPPOSITION TO PLAINTIFF'S MOTION FOR PARTIAL 

SUMMARY JUDGMENT ON THE ISSUE OF VICARIOUS LIABILITY 

INTRODUCTION 

Plaintiff's Motion for Partial Summary Judgment must be denied, as genuine issues o 

material fact remain concerning each of the elements of NRS 41.745, such that Centennial an 

UHS cannot be held vicariously liable for Farmer's sexual assault of Decedent as a matter o 

law. Rather than focusing on a proper analysis of the relevant law, Plaintiff has bombarded th 

Court and Defendants with voluminous irrelevant and improperly presented briefing' tha 

includes numerous false statements of law and bare conclusions lacking sufficient evidentia 

support, in a misguided attempt to convince this Court to ignore the applicable law regardin 

vicarious liability for intentional torts. Specifically, Plaintiff incorrectly claims that the entry 

a judgment of conviction against Fanner not only establishes Farmer's civil liability as a matte 

of law, but that Farmer's conviction also establishes Centennial an UHS's vicarious liability as 

matter of law under NRS 41.133. However, Plaintiff's assertion is fundamentally flawed. 

Although Farmer's criminal conviction is conclusive evidence that the sexual assaul 

occurred under NRS 41.133, the proper inquiry for imposing vicarious liability on Centennia 

and UHS is NRS 41.745, which requires Plaintiff to show that (1) Farmer was an employee o 

Centennial and UHS at the time of the sexual assault; (2) Farmer's sexual assault was not at 

independent venture, but rather (3) perpetrated in the course of the very task(s) assigned to him; 

and (4) that Farmer's sexual assault was reasonably foreseeable to Centennial and UHS unde 

the facts and circumstances of this case. As discussed fully herein, Plaintiff has failed to mee 

this burden, as genuine issues of material fact remain as to one or more of the above elements. 

EDCR 2.20(a) limits papers submitted in support of pretrial brief to 30 pages, absent a court order permitting 
longer brief or points and authorities. (Plaintiff's Reply, excluding exhibits was 47 pages). 
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Despite Plaintiff's improper attempt to show otherwise, the evidence unequivocall 

shows that Farmer's sexual assault on Decedent was an independent venture that was completel 

extraneous to the scope of his very tasks as a CNA, which was not reasonably foreseeable t 

Defendants Centennial and UHS. Accordingly, Plaintiff's Motion must be denied. 

SUMMARY JUDGMENT STANDARD  

The moving party has the initial burden of establishing the absence of a genuine issu 

of fact on each issue material to its case. 2  This means that the moving party must first presen 

sufficient evidence that would entitle her to a directed verdict, before the burden shifts to th 

nonmoving party, "who must [then] present significant probative evidence tending to support it 

claim or defense." 3  

Evidence that would be inadmissible at the trial, such as hearsay, is inadmissible t 

support a motion for summary judgment. 4  In addition, Plaintiff cannot rest on bare concluso 

allegations that she has proven her case as matter of law and that Defendants do not hay 

evidence to prevail at trial, as such allegations fail to meet the moving burden on a Motion fo 

Summary Judgment. 5  

All justifiable inferences are to be drawn in rif ,  (ff the non-moving Party, and th 

non-moving partv's evidence is to be believed. 6  The non-moving party must be permitted t 

proceed to trial when there is sufficient evidence to support the material factual dispute. 

2 
 C.A.R. Transp. Brokerage Co. v. Darden Restaurants, Inc., 213 F.3d 474, 480 (9th Cir. 2000) (emphasis added 

(internal citation omitted). 

3  Id. at 480 (quoting Intel Corp. v. Hartford Accident & Indem. Co., 952 F.2d 1551, 1558 (9th Cir.1991). 

4  Adamson v. Bowker, 85 Nev. 115, 119, 450 P.2d 796, 799 (1969) (emphasis added) (internal citation omitted). 

5  Metro Indus., Inc. v. Sammi Corp., 82 F.3d 839, 847 (9th  Cir. 1996). 

6  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S. Ct. 2505, 2513-14, 91 L. Ed. 2d 202 (1986) (emphasi 
added) (quoting Adickes, 398 U.S., at 158-159,90 S.Ct., at 1608-1609). 
7 Liberty Lobby, Inc., 477 U.S. at 248-49, 106 S.Ct. at 2510 (emphasis added) (internal citation omitted). 
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"Credibility determinations, the weighing of the evidence and the drawing of legitimat 

inferences from the facts are jury functions, not those of a judge, whether he is ruling on 

motion for summary judgment or for a directed verdict." 8  

ISSUES PRESENTED 

I. PLAINTIFF IS NOT ENTITLED TO SUMMARY JUDGMENT BECAUS 
GENUINE ISSUES OF MATERIAL FACT REMAIN AS TO THE ELEMENT 
OF NRS 41.745'S VICARIOUS LIABILITY TEST 

II. CENTENNIAL AND UHS ARE NOT STRICTLY LIABLE FOR FARMER 
ASSAULT UNDER PLAINTIFF'S IMPROPER NON-DELEGABLE PREMIS 
LIABILITY AND COMMON CARRIER STRICT LIABILITY ARGUMENTS 

III. CENTENNIAL AND UHS DID NOT RATIFY FARMER'S ASSAULT 

LEGAL ARGUMENT 

Even though Farmer has been criminally convicted, there still remain numerous issues o 

material fact that must be resolved in order to hold Centennial and UHS liable for Farmer' 

intentional conduct. In order for Plaintiff to prevail on her Motion, there must be no evidence o 

which a reasonable jury could find in favor of Defendants, with regard to any of the ahoy 

issues. Any evidence presented on each of these issues must be drawn in favor of Defendants 

which means that the Court must construe any "close calls" in Defendants' favor. 9  Becaus 

genuine issues of material fact remain as to the above issues, Plaintiff's Motion must be denied. 

/ / / 

/ / / 

/ / / 

Liberty Lobby, Inc., 477 U.S. at 255, 106 S. Ct. at 2513. 
' Id. at 255, 106 S. Ct. at 2513-14 (emphasis added). 
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I. 	PLAINTIFF IS NOT ENTITLED TO SUMMARY JUDGMENT BECAUS 
GENUINE ISSUES OF MATERIAL FACT REMAIN AS TO THE ELEMENT 
OF NRS 41.745'S VICARIOUS LIABILITY TEST 

NRS 41.745 is an exception to Nevada's general vicarious liability law that bars recover 

against employers for their employees' unforeseeable intentional torts that are committed outsid 

the course and scope of their employment: 10  

1. An employer is not liable for harm or injury caused by the intentional 
conduct of an employee if the conduct of the employee: 

(a) Was a truly independent venture of the employee; 
(b) Was not committed in the course of the very task assigned to the 

employee; and 
(c) Was not reasonably foreseeable under the facts and circumstances of 

the case  considering the nature and scope of his or her employment. 
E For the purposes of this subsection, conduct of an employee is reasonably 
foreseeable if a person of ordinary intelligence and prudence could have 
reasonably anticipated the conduct and the probability of injury. 
2. Nothing in this section imposes strict liability on an employer for any 
unforeseeable intentional act of an employee. 

(Emphasis added). 

The Nevada Legislature enacted Assembly Bill 595 as NRS 41.745, which took effect o 

July 11, 1997, in response to the March 27, 1997, decision by the Nevada Supreme Court i 

State v. Jimenez, 11  which announced a new test for employer liability that "would have place 

employers at a great disadvantage" by essentially imposing strict liability on employers "in an 

litigation based upon the intentional acts of employees that result in harm or injury.' ,12 Despit 

10 NRS 41.130 

State, Dep't of Human Res., Div. of Mental Hygiene & Mental Retardation v. Jimenez, 113 Nev. 356, 359, 93! 
P.2d 274, 275-76 opinion withdrawn, reh'g dismissed, 113 Nev. 735, 941 P.2d 969 (1997). 
12  See Provisions Governing Civil Liability Of Public And Private Employers For Intentional Conduct 
Employees: Minutes of Hearing Before the Assem. Comm On Judiciary, 1997 Leg., 69th Sess. (Nev. 1997 
[hereinafter cited as "NRS 41.745 legislative history"] (Summary of Assembly Bill 595), attached hereto as Exhibi 
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the Nevada Supreme Court's withdrawal of the Jimenez decision, the Nevada Legislature passec 

Assembly Bill 595 "to establish[] workable criteria for employer liability." 13  

NRS 41.745 "does not alter the normal rules of civil procedure in civil actions where thc 

burden of proof is on the plaintiff." 14  "Inlaintiff retain[s] the burden of proof with respect h 

the provisions of section 1, subsection 1" of NRS 41.745. 15  Therefore, Plaintiff must show tha 

the elements of NRS 41.745(1) cannot be met in order to hold Centennial and UHS vicarious13 

liable for Farmer's sexual assault as a matter of law. 

A. 	Genuine Issues Of Material Fact Remain About Whether Farmer Was An 
"Employee" To Hold Centennial And UHS Vicariously Liable For His Acts 

"[A]n employer can be vicariously responsible only for the acts of his employees no 

someone else, and one way of establishing the employment relationship is to determine when th( 

'employee' is under the control of the 'employer.' "16  "This element of control requires that th( 

employer 'have control and direction not only of the employment to which the contract relate; 

but also of all of its details and the method of performing the work...! " 17  A showing at al 

entity retains some control over an individual is insufficient to establish an employmen 

relationship. 18  Because genuine issues of fact exist as to whether Centennial and UHS h 

sufficient control over Fanner to establish an employment relationship, summary judgment 1 

improper. 

13 1d. 

14  See NRS 41.745 legislative history (Summary of Assembly Bill 595). 
15 1d. at 9 (statement of Brooke Nielson, Assistant Attorney General) (emphasis added). 
16  National Convenience Stores v. Fantauzzi, 94 Nev. 655, 657, 584 P.2d 689, 691 (1978). 

17  Rockwell v. Sun Harbor Budget Suites, 112 Nev. 1217, 1223, 925 P.2d 1175, 1179 (1996) (emphasis added 
(quoting Kennel v. Carson City School District, 738 F.Supp. 376, 378 (D.Nev.1990)) 
18  Kennel, 738 F.Supp. at 378 (holding that a school district did not possess the requisite control over a referee for 
finding of vicarious liability, despite the school district's ability to request that a referee not officiate an event, o 
reinstate a player over a referee's disqualification). 
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1. Plaintiff Mischaracterizes The Applicable Law To Establish An 
Employment Relationship For The Purpose Of Finding Vicarious 
Liability 

Plaintiff mischaraeterizes the applicable law and relies upon insufficient evidence t 

support her argument that Farmer was an employee of Centennial and UHS. 19 The Nevad 

Supreme Court's decision in Terry v. Sapphire Gentlemen's Club is wholly inapplicable to th 

issue of Farmer's employment, as the Court's definition of an "employee" in Terry was limite ,  

to the issue of deteriiiining wages, not vicarious liability. 20 Accordingly, the Terry decision i 

inapplicable to this matter. Plaintiff also mischaracterizes the Nevada Supreme Court's finding 

of an employment relationship in Rockwell, as the Court's determination was limited to its rulinl 

that a property own that hires security personnel to protect its patrons has a personal and non. 

delegable duty to provide responsible security personne1. 21  Indeed, as discussed more full 

herein, the Rockwell Court's decision imposed a strict liability finding against the land owner 

which is inapplicable to the instant matter, as NRS 41.745 does not impose strict vicarioth 

liability on an employer for unforeseeable intentional torts. 22  

2. The Evidence Shows That Farmer Was Not A Centennial Or UHS 
Employee 

In addition to her mischaracterization of the applicable law, Plaintiff ignores the 

multitude of evidence that shows Farmer was not an employee of Centennial and UHS. In fact. 

the only evidence Plaintiff relies upon in support of her argument on this issue, are (1) Farmer's 

name badge; and (2) Centennial's assignment of Farmer to the 6 th  floor on the night of the 

19  Pl.'s Reply 11-13. 
20 

Terry v. Sapphire Gentlemen's Club, 130 Nev. Adv. Op. 87, 336 P.3d 951, 954 (2014). 
21 Rockwell, 112 Nev. at 1223, 925 P.2d at 1179. 

22  See discussion of NRS 41.745's legislative history regarding the issues of foreseeability and strict liability here 
pp. 14-21; see also NRS 41.745(2). 
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subject incident. 23  However, Farmer's name badge actually shows that Farmer was not at 

employee of Centennial and UHS, as Farmer's badge expressly states that he was "contrad 

staff," which Mr. Sparacino explained to mean that, "they were not part of us." 24  In addition 

Centennial's assignment of Farmer's location is clearly insufficient evidence to support ar 

argument that Centennial and UHS were Farmer's employers, as such an assignment in no wa) 

shows control over the details and the method of performing the work. 25  Furthermore, Farmer': 

HR file shows that Farmer completed an ANS employment application, conducted an intervielA 

with ANS personnel, that ANS provided the CNA job description for which Farmer applied, an( 

that Fanner completed a CNA skills test at ANS's request. 26  This evidence, and all reasonabh 

inferences drawn from it in Defendants' favor, show that genuine issues of material fact remaii 

as to whether an employment relationship existed between Farmer and Defendants, Centennia 

and UHS. Because Centennial and UHS cannot be held vicariously liable for a non-employee'! 

act, and there remain genuine material issue of fact regarding the status of Farmer's employmen 

with Centennial and UHS, Plaintiffs Motion must be denied. 

/ / / 

/ / / 

23  Pl.'s Reply 11. 

24  Sparacino Dep. 8:1-6 and Ex. 2, March 13, 2013. 

25  Rockwell, 112 Nev. at 1223, 925 P.2d at 1179 (emphasis added) (internal citation omitted). Plaintiff's argumen 
on this issue is inherently flawed, as Nevada's well-settled ostensible agency doctrine expressly limits a hospital': 
liability for non-employees, despite the fact hospitals generally retain control over assigning all personnel (botl 
employee and non-employee) to certain areas and locations within the hospital. To illustrate, an OB/GYN general13 
would not be working in the Emergency Department or pediatrics areas. Likewise, a CNA or nurse would b( 
assigned an area of the hospital in accordance with his/her background and skill set (med/surg, ICU, PACU, etc.) 
Plaintiff's argument, if accepted, would effectively abrogate Nevada's ostensible agency law by finding al 
employment relationship where one does not otherwise exist, merely because the hospital designates certail 
locations of practice within its facility. 

26  See Farmer's HR File, attached to Defs. Centennial and UHS's Opp'n, Ex. D. 
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B. 	Even If Farmer Was An Agent Or Employee, Genuine Issues of Material 
Fact Remain As To Whether (1) His Sexual Assault Of Decedent Was And 
Independent Venture, (2) Not In The Course Of The Very Tasks Assigned T 
Him, (3) And Not Reasonably Foreseeable Under the Facts and 
Circumstances of This Case 

Plaintiff's recovery against Centennial and UHS under a vicarious liability theory is 

dependent upon the proper interpretation of the following terms contained within NRS 41.745's 

statutory language: "independent venture," "in the course of the very task assigned" and 

"reasonably foreseeable" 27  "When interpreting a statute, legislative intent is the controllins 

factor."28  In determining the legislative intent of a statute, the courts are instructed to first look 

at its plain language. 29  "But when the statutory language lends itself to two or more reasonabl( 

interpretations, the statute is ambiguous, and the court may then look beyond the statute ir 

determining legislative intent."30  Specifically, Nevada Supreme Court has instructed courts tc 

look to the legislative history and "construe the statute in a manner that is consistent wid 

reason and public policy."31  The legislative history of NRS 41.745 provides significan 

guidance with regard to the proper interpretation of each of the above contested terms, and 

unequivocally shows that Plaintiff is not entitled to Summary Judgment against Centennial anc 

UHS on the issue of liability. 

/ / 

27 Defendants have previously briefed their argument in opposition to Plaintiffs claim that Defendant Farmer wa. 
an employee at the time of the subject incident, and in the interest of promoting judicial economy, have not re-statel 
their previous argument herein. However, Defendants maintain that genuine issues of material fact exist as tc 
whether Farmer was an employee of Centennial and UHS at the time of the subject incident, and this Sur-Repl: 
should in no way be considered a concession on this issue. 
28 State v. Lucero, 127 Nev.  	, 249 P.3d 1226, 1228 (2011) (internal quotation marks omitted). 
29 1d. 

3°  Id. (internal quotation marks omitted). 

31  Id. State v. White, 130 Nev. Adv. Op. 56, 330 P.3d 482, 484 (2014) (emphasis added). 
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1. 	Genuine Issues of Material Fact Remain As To Whether Farmer's 
Sexual Assault Was "Independent Venture" And "Not In The Course 
Of The Very Task Assigned To Him" 

Subsections 1(a) and (b) of NRS 41.745 codified the Nevada Supreme Court's ruling i 

Prell Hotel Corp. v. Antonacci, that an employer is not vicariously liable for an employee' 

intentional tort that "is truly an independent venture of his own and not committed in the cours 

of the very task assigned him. . . "32  "Whether or not an act [is] within or without the scope coul 

be very fact intensive." 33  "Rather than have the court instruct the jury that it's within th 

scope, it should be argued before the jury and left to them to decide." Id. 

The Nevada Legislature's intent was clear that the issue of whether an employee 

intentional tort was within the course of the very task assigned to him requires a fact intensiv 

analysis, which is properly determined by the trier of fact, not on summary judgment. Becaus 

genuine issues of material fact remain as to whether Farmer's actions were an independen 

venture outside the scope of the very tasks assigned to him, Centennial and UHS are no 

vicariously liable, and Plaintiff's Motion must be denied. 

a. 	Plaintiff Misstates The Applicable Law For Determining 
Whether Farmer's Actions Were In The Course And Scope Of 
His Employment 

Plaintiff misstates the applicable law, and therefore cannot meet her burden to show tha 

Farmer's sexual assault of Decedent was not an independent venture, but committed in th 

course of the very task assigned to him. 34  Specifically, Plaintiff, relying upon a June 5, 1997 

Order Denying a Motion To Dismiss, claims that "[t]he obvious focus for litigants in respondea 

32 1d. 

33  NRS 41.745 legislative history 10 (statement of Tom Ray, Solicitor General in charge of the Litigation Divisio 
of the Attorney General's Office) (emphasis added). 
34  See NRS 41.745(1)(a) and (b). 
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superior cases based upon intentional acts is . . . whether it was committed in the course of 

series of acts of the agent which were authorized by the principal." 35  However, Plaintiff failed t 

advise the Court that United States District Judge Pro's analysis and ruling were based upon th 

now withdrawn Jimenez  decision, which was abrogated by NRS 41.745 on July 11, 1997. 3637  

Plaintiff also cites a United States District Court for the District of Nevada's orde 

granting in part and denying in part a defendant school district's motion for summary judgmen 

on a plaintiff's vicarious liability claim, where a school district employee was accused o 

molesting a minor. 38  However, the Estes court did not have the benefit of the Nevad 

Legislature's intent regarding vicarious liability for intentional torts in making its determination 

as this order was also decided before NRS 41.745 took effect on July 11, 1997. Furthermore, th 

Estes court's denial of the school district's motion for summary judgment on the vicariou 

liability issue did not unequivocally hold the school district vicariously liable, but rathe 

preserved the issue for determination by the fact-finder. 39  Although it is Plaintiff who has move 

for summary adjudication on the issue of liability in the instant matter, the same principle applie 

that this issue is best preserved for determination by the fact-finder, and not on summar 

judgment. 

Finally, Plaintiff improperly relies upon another United States District Court for th 

District of Nevada Order granting in part a plaintiff's motion for summary judgment on the issu 

35 Pl. ' s Reply 14 (quoting Ray v. Value Behavioral Health, Inc., 967 F. Supp. 417, 421 (D. Nev. 1997)). 
36  See Ray, 967 F. Supp. at 421 (D. Nev. 1997) (quoting Jimenez, 935 P.2d at 281); see also, NRS 41.745 legislativ 
history (Summary of Assembly Bill 595) (NRS 41.745 took effect on July 11, 1997, and does not apply to case 
filed prior to its effective date). 

37  NV ST RPC Rule 3.3(a)(1) requires a lawyer to correct a previously made false statement of material law to th 
Court. 
38 Pl.'s Reply 15 (quoting Doe By & Through Knackert v. Estes, 926 F. Supp. 979, 989 (D. Nev. 1996)). 
39 Estes, 926 F. Supp. at 990. 
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of respondeat superior liability against a school district for the intentional torts committed by z 

school counselor. 40  However, the district court improperly relied upon the now withdrawr 

Jimenez decision, as well as the United States District Court's decisions in Ray and Estes 

previously discussed herein, in making its determination. 41  Accordingly, the Green decision 

which was based upon invalid law, cannot properly support Plaintiff's claim that Farmer's sexua 

assault of Decedent was not an independent venture, and in the course of the very tasks assignee 

to him. 42  As such, Plaintiff's Motion must be denied, as she has failed to show that Farmer'! 

actions were in the course of the very task assigned to him. 

b. 	There Is Sufficient Evidence To Show That Farmer's Actions 
Were An Independent Venture And Not Committed In The 
Course Of The Very Task Assigned To Him 

Despite Plaintiff's arguments to the contrary, there is sufficient evidence to show tha 

Farmer was not acting in the course and scope of his employment as a Certified Nurse': 

Assistant. 43  Even Plaintiff's own proffer of evidence in support of her Motion shows tha 

Farmer's actions were outside the scope of his tasks as a CNA. For example, Plaintiff relief 

upon the Nevada State Board of Nursing's "CNA Skills Guidelines" to show that Farmer ww 

acting the course of his employment when he sexually assaulted Decedent. 44 However, thes 

413  Pl.'s Reply 15 (quoting Doe A. v. Green, 298 F. Supp. 2d 1025, 1042 (D. Nev. 2004)) 
41  Green, 298 F. Supp. 2d at 1042-43. 

42  The Green court also failed to make specific findings of fact and conclusions of law on the issue of NRS 
41.745(1)(c)'s foreseeability requirement, and therefore should not be relied upon in making a determination on 
Plaintiffs Motion. (Although district courts need not make 'findings of fact and conclusions of law' when deciding 
a summary judgment motion, "Rule 52(a), . . ., does not relieve a court of the burden of stating its reasons 
somewhere in the record when its 'underlying holdings would otherwise be ambiguous or inascertainable. Holly D. 
v. California Inst. of Tech., 339 F.3d 1158, 1180 (9th Cir. 2003)). 
43  See Defs. Centennial and UHS's Opp'n 5-8. 
44  See Pl.'s Reply 4-5. 
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"Guidelines" also require a CNA to "understand patient rights" and "use standard precautions." 

Clearly, sexual assault is a violation of a patient's rights and does not use standard precautions 

Furthermore, Decedent's testimony during Farmer's criminal trial strongly indicates that Farme 

had no legitimate work-related reason for being in her room as she did not require CN 

treatment, such as replacement of her leads, 46  perineal care47  or adjustment of her catheter. 

Accordingly, Farmer's sexual assault was an independent venture outside the scope of the ver 

tasks he was assigned, and therefore Plaintiff's Motion must be denied. 

2. 	Genuine Issues of Material Fact Remain As To Whether Farmer's 
Sexual Assault On Decedent Was "Reasonably Foreseeable" Under 
The Facts And Circumstances Of This Case 

NRS 41.745's legislative history extensively discusses the meaning and intent of enactin 

subsection (1)(c)'s "reasonably foreseeable" requirement, and clearly espouses the legislature' 

intent to abrogate Jimenez 's strict liability foreseeability test. In its committee hearing to adop 

NRS 41.745, the legislature specifically addressed the Jimenez foreseeability test, which wa 

defined as "any content that was not so unusual or startling that it would seem unfair to includ 

the loss resulting from it among the other costs of the employer's business." 49  "This is wha 

greatly concerned the public and private sector."50  Subsection (1)(c) "was added into the Bill' 

with the intent to reject Jinzenez's loss allocation foreseeability standard, and "to bring it bac 

to an ordinary negligence standard . . . by returning it to a more reasonable test o 

45  See Defs. Centennial and UHS's Opp'n, Ex. A. 

46  See Preservation of Witness Testimony, DOE, Jan. 20, 2012, pp. 8-9. 
47 1d. at pp. 11-13, 16; Grand Jury Testimony, DOE, Nov. 18, 2008, pp. 13-16. 
48  Doe Jan. 20, 2012 Preservation Testimony, pp. 11-13, 16.; Doe Nov. 18, 2008 Grand Jury Testimony, p. 20. 
49

NRS 41.745 legislative history at 14 (statement by Assemblywoman Barbara Buckley). 
50 1d. 
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foreseeability." 51  Specifically, NRS 41.745(1)(c) requires the particular harm or injury to be 

"anticipated" to be foreseeable. 52  Although the legislature recognized that the language of this 

provision could be debated, "it was important to specifically back away from the 'spreading the 

risk' theory and talk about foreseeability so the policy was clear when the Supreme Court 

considered the issue again." 53  "[S]ection 1, subsection 1(c) needed to be included so that the 

definition of foreseeability as spreading the risk to private employers was overruled." 54  

Accordingly, "[NRS 41.745] does not impose strict liability on an employer for any 

unforeseeable intentional act of an employee." 55  Therefore, Plaintiffs argument on this issue 

fails as a matter of law. 

a. 	Plaintiff Misstates The Applicable Law For Determining 
Whether Farmer's Actions Were Reasonably Foreseeable 

Plaintiffs statement of NRS 41.745(1)(c)'s foreseeability requirement is clearly 

incorrect, as she misinterprets the Nevada Supreme Court's analysis of foreseeability in Wood V. 

Safeway. 56  Specifically, Plaintiff's characterization of NRS 41.745(1)(c)'s foreseeability test is 

compiled of several block quotes contained in a footnote of the Wood v. Safeway decision, 

wherein the Nevada Supreme Court referenced its former strict liability foreseeability test based 

on California jurisprudence prior to the enactment of NRS 41.745. 57  However, Plaintiff 

completely disregards the Court's recognition that this "highly extraordinary standard is an 

51  Id. (statements by Ms. Berger and Assemblywoman Buckley). 
" Id. 

53 1d. at 14-15. (Buckley). 

54  Id. 

55  See NRS 41.745 legislative history (Bill summary) (emphasis added). 
56  See Pl.'s Reply 17-18. 

57  See Pl.'s Reply at 17-18 (quoting 121 Nev. 724, 739-40, 121 P.3d 1026, fn 53). 
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incorrect statement of the law" under NRS 41.745. 58  Indeed, the Wood Court clarified its 

departure from this prior foreseeability test in the same footnote, Itlhis court quoted a portion 

of the above language with approval in State, Department of Human Resources v. Jimenez. . . 

However, that opinion was later withdrawn."59  In determining whether the defendant 

employee's repeated sexual assaults on the doe plaintiff were foreseeable, the Wood court 

analyzed the assailant's individual background, including his lack of prior criminal history. 

employment references, and lack of prior complaints of sexual harassment, and ultimately 

determined that "[u]nder the circumstances of this case, it was not reasonably foreseeable thal 

Ron quillo-Nino would sexually assault a Safeway employee." 60  

Accordingly, despite her claims to the contrary, it is Plaintiff who has misunderstood anc 

misstated NRS 41.745(1)(c)'s foreseeability requirement. Accordingly, Plaintiffs arguments 

that Farmer's actions were reasonably foreseeable, as well as her "evidence" in support of thc 

same, fail as a matter of law. 61  Indeed, Plaintiff's extensive analysis of risk allocation being thc 

underlying policy of the foreseeability requirement, and her references to evidence supportin 

this allegation, are irrelevant and cannot properly support her Motion for Summary Judgment 

Defendants' possession of insurance coverage for sexual assault, or their ability to allocate such 

a risk, is irrelevant in determining whether Farmer's acts were foreseeable. Accordingly. 

Plaintiff has failed to show that Farmer's actions were foreseeable as a matter of law. 

58  Wood, 121 Nev. at 739 (emphasis added). 

59 1d., 121 Nev. 724,739-40, 121 P.3d 1026, fn 53 

60 1d. at 740, 121 P.3d at 1037. (emphasis added). 

61  See Pl.'s Reply 16-27, 
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b. 	There Is Sufficient Evidence To Show That Farmer's Sexual 
Assault Was Not Reasonably Foreseeable By Defendants 
Centennial And UHS 

Like Defendant Safeway in Wood, Defendants Centennial and UHS lacked information 

and evidence such that they could have reasonably anticipated Farmer's conduct, because such 

information was unavailable to Centennial and UHS prior to the subject incident. At the time he 

was working at Centennial Hills Hospital, Farmer was a certified nurses' assistant in Nevada. 

and therefore had to affirm that he was of good moral character in good mental health, and that 

he had not committed any acts that would be grounds for disciplinary action, in order to receive 

his certification. 62  Furthennore, ANS provided Centennial with a negative criminal backgoundi 

check, proof of negative drug test, and sufficient employment background information to support 

Farmer's continued licensure as a CNA under the requirements set forth in NRS 632.2852, prioi 

to Centennial booking shifts with Fan -ner. 63  Centennial also performed a primary source 

verification with the Nevada State Board of Nursing before allowing Farmer to work at theft 

facility. 64  In addition, Centennial did not receive any reports of bad character prior to allowing 

Farmer to work at their facility. 65  

Although Plaintiff alleges that ANS was on notice of a prior incident involving Farmer, 

where he was placed on "Do Not Return" status at Rawson Neal Hospita1, 66  Farmer was cleared 

of any wrongdoing, and the incident was not reported to the Nevada Board of Nursing. 

Furthermore, ANS did not provide any information regarding the Rawson Neal Hospital 

62  NRS 632.2852 

63  Defs. Centennial and UHS's Opp'n, Ex. D. 

64 1d. 

65  Id. 

66  Pl.'s Reply 32-33. 
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Decedent as a matter of law. 

2 

f' 
fr.4 	•tt C.) 

g 

4 
o r. riT 8 

> 
4 5 z 	 II. CENTENNIAL AND UHS ARE NOT STRICTLY LIABLE FOR FARMER' g N 

rz 	 ASSAULT UNDER PLAINTIFF'S IMPROPER NON-DELEGABLE PREMIS 
LIABILITY AND COMMON CARRIER STRICT LIABILITY ARGUMENTS 

frt' 

accusations to Centennial prior to the subject incident, and therefore this event cannot Ix 

imputed to Centennial and UHS to put them on notice that Farmer's assault of Decedent ww 

foreseeable. 

Plaintiff also claims that Centennial and UHS were on prior notice of Fanner's crimina 

propensity; by referring to an alleged incident in February or March 2008 where a former patien 

was heard yelling that she did not want Farmer in her room. 67  However, Plaintiff refers tc 

admissible hearsay evidence in support of this argument, which, as previously discussed herein 

cannot properly support her Motion. Accordingly, there is no admissible evidence tha 

Centennial had reasonable cause to anticipate Farmer's alleged conduct and the probability o 

injury resulting therefrom. Indeed, when drawing all justifiable inferences from the evidenc( 

presented on this issue in Defendants' favor, the evidence suggests that Centennial and UH 
c 	

S 

much like Defendant Safeway in Wood, could not reasonably foresee Famer's sexual assault o 

As an alternative to her claim that NRS 41.745 does not apply, Plaintiff argues tha 

Centennial and UHS are strictly liable for Farmer's assault under a non-delegable premisc 

liability agency theory, as well as a common carrier strict liability theory, which Plaintiff seek: 

to apply to hospitals. 68  

/ / / 

/ / / 

67  See Pl.'s Reply 35-36. 

68  Pl.'s Reply 37-41. 
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A. 	Plaintiff's Strict Premise Liability Argument Mischaracterizes Nevada Law 

In support of her non-delegable, strict premise liability argument, Plaintiff cites to the 

Nevada Supreme Court's decisions in Akantara v. Wal-Mart Stores, Inc. 69 and Scialabba v. 

Brandise Constr. Co.," which discuss premise liability claims against landowners for assaults 

committed on their properties by a third party, 71  to support their claim. However, neither oi 

these cases supports Plaintiff's allegations, as neither case imposed strict vicarious liability on an 

employer for independent, unforeseeable intentional torts. 

Alcantara only addressed the plaintiff's premise liability negligence claim against the 

landowner for the purpose of determining whether the plaintiff was precluded from asserting 

such a claim. 72  The Akantara court did not address the substance of plaintiff's negligence 

claim, aside from citing to the Nevada Supreme Court's decision in Rockwell v. Sun Harboi 

Budget Suites, wherein the Court determined that a property owner has a non-delegable duty ta 

provide responsible security personnel, "even if the property owner engaged a third party to hire 

the security personnel." 73  In Rockwell, the court analyzed a property owner's vicarious and 

independent liability for its security officer's intentional tort under the Prell test to determine 

whether the security guard acted in the course and scope of his employment when he murdered a 

tenant living on the landowner's property with whom he previously had an affair. 74  However 

the Rockwell court did not analyze the foreseeability of the assailant's actions in terms of NR 

41.745(1)(c), as the case was decided before NRS 41.745's enactment. Notably, the Rockwel 

69  Alcantara ex rel. Alcantara v. Wal-Mart Stores, Inc., 130 Nev. Adv. Op. 28, 321 P.3d 912, (2014). 

70 Scjalabba v. Brandise Const. Co., 112 Nev. 965, 969, 921 P.2d 928, 930 (1996). 

71  See Id.; Alcantara, 120 Nev. Adv. Op. 28, 321 P.3d 912. 
72 Alcantara, 321 P.3d at 916. 

73  Id. (quoting Rockwell, 112 Nev. at 1223, 925 P.2d at 1179 (emphasis added)). 

74  Rockwell, 112 Nev. at 1220, 1224, 925 P.2d at 1177, 1180. 
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case was specifically addressed by the Nevada Legislature in their hearing to adopt NRS 41.745 

wherein they concluded that the Rockwell decision "would not pass muster under the Prel 

standard."75  The Legislature also pointed out the fact that the Rockwell court determined that th( 

assailant's actions "did not hold to course and scope," but that the Court rested on the fact tha 

the assailant had a significant history of aggressive behavior, including a prior conviction as 

sex offender, which the Legislature determined would be applicable to an independen 

negligence claim against the employer. 76  Accordingly, Alcantara and Rockwell do not suppor 

Plaintiff's proposition that Centennial and UHS are strictly liable for Farmer's actions. 

The Scialabba court does not address the issue of vicarious liability for an intentiona 

tort, and therefore is inapplicable to Plaintiff's Motion. Rather, the Scialabba court reviewed 

district court's grant of summary judgment in favor of a defendant construction company on th( 

issue of negligence in a case where the plaintiff was assaulted by an independent third party whc 

had hidden in an unlocked vacant apartment immediately preceding the attack. 77  The cour 

reaffirmed its prior ruling that a landowner has a duty to use reasonable care protect agains 

third-party criminal activity; however, the court also reaffirmed that "the duty to protect froth 

injury caused by a third person is circumscribed by the reasonable foreseeabilitv of the third 

person's actions and the injuries resulting from the condition or circumstances which facilitatec 

the harrn." 78  Furthermore, the Scialabba court reaffirmed the Doud ruling that "foreseeability iE 

NRS 41.745 legislative history 12 (statements by Brent Kolvet, Representative, Nevada Association of Counties 
League of Cities, Nevada Public Agency Insurance Pool, and Assemblywoman Buckley). Mr. Kolvet and Ms 
Buckley inadvertently refer to the Rockwell decision as "Sunbelt." However, it is clear that this is an immateria 
misstatement, as defense counsel was unable to find any Nevada case called that could be referenced as Sunbelt or 
this issue, and the specific facts of the case discussed during the legislature's hearing are the Rockwell facts. 
76 1d. 

Scialabba, 112 Nev. at 967-68, 921 P.2d at 929-30. 
78 Id. at 969 (emphasis added) (quoting Doud v. Las Vegas Hilton Corp., 109 Nev. 1096, 1101, 864 P.2d 796, 79.0 
(1993). 
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determined on a totality-of-the-circumstances basis." 79  As such, Scialabba also fails to suppo 

Plaintiff's strict liability argument. 

In light of the foregoing, it is clear that Alcantara or Scialabba do not support Plaintiff' 

improper proposition that Centennial and UHS are strictly liable for Farmer's assault o 

Decedent. Rather, both of these cases, as well as the supporting case law cited by the court i 

each of these decisions, unequivocally reaffirm that Plaintiff must show that NRS 41.745 doe 

not apply as to Centennial and UHS in order to hold Defendant's vicarious liability for Farmer' 

assault on Plaintiff. Furthermore, the Nevada Legislature's enactment of NRS 41.745 express! 

abrogated strict vicariously liability for an employee's intentional torts. 80  As previousl 

analyzed herein, as well as Defendants' Opposition and Joinder, Plaintiff has failed to meet he 

burden. Therefore Plaintiff's Motion must be denied. 

B. 	Centennial Hills Hospital Is Not A Common Carrier 

A "Common Carrier" is defined as "a business or agency that is available to the publi 

for transportation of persons, goods, or messages." 81  Thus, in order to apply the heightene 

duty applied to common carriers, Defendants must be a business that is available to the public fo 

transportation of persons, goods or messages. Defendants are not, have not and never will b 

considered a common carrier. 

Despite the blatant impropriety of characterizing a hospital as a common carrier, Plaintif 

analogizes the subject incident to being a passenger of a common carrier in what is nothing mor 

than a desperate attempt to improperly hold Centennial and UHS strictly vicariously liable fo 

79  Id. at 970, 921 P.2d at 931. 

8°  See Pl.'s Reply 37-40. 

81  "Common Carrier." Merriam-Webster.com . Merriam-Webster, n.d. Web. 10 Dec. 2014. http://www.merriam  
webster.com/dictionary/common  carrier  (emphasis added). 
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Farmer's actions. Specifically, Plaintiff claims that a non-delegable heightened duty applies tc 

Defendants. 

Relying on an Indiana case, Stropes v. Heritage House Childrens ' Center, Inc.,82  Plaintif 

asserts that the admission to a hospital equates to a "contract of passage," and that commor 

carriers (hospitals) are strictly liable for sexual assaults committed by crewmen (medica 

personnel working at the hospital, regardless of their employment relationship, or lack thereof) 

In making her argument, Plaintiff ignores the Stropes court's analysis that Indiana law has a lonl 

history of extending common carrier liability to enterprises outside of common caniers. 83  

Plaintiff also fails to mention the Stropes court's lengthy analysis of a factually similar case ir 

South Carolina where the Fourth Circuit Court of Appeals found no indication that Soutl 

Carolina's Supreme Court would extend the common carrier exception to encompass othel 

enterprises. 84  Likewise, California has declined to extend the Stropes case and the commor 

carrier exception to residential facilities. 85  The California Court of Appeals found that thc 

analysis of the Stropes case was contrary to the weight of California authority and was nu 

persuasive. 86  

Here, Plaintiff has not and cannot provide any Nevada statutory scheme or case law tc 

even suggest that the Nevada Supreme Court intends for the common carrier heightened duty oi 

care to be extended beyond common carriers. To the contrary, a recent Nevada Supreme Cour 

82  547 N.E.2d 244 (Ind. 1989). 
83

1d. at 252. 

84  Id. at 1282 (analyzing Rabon v. Guardsmark, Inc., 571 F.2d 1277 (4th Cir.1978)). 
85  See John Y. v. Chaparral Treatment Center, Inc., 101 Cal.App.4th 565, 124 Cal.Rptr.2d 330 (Cal.App. 
Dist.,2002). 

86 1d at 577-578. 
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decision reaffirmed that policy decisions to heighten a duty are better left to the legislature. 87  

Specifically, the Nevada Supreme Court declined to impose a nondelegable duty on hospital 

based upon public policy. 88  The Nevada Supreme Court held: 

This court may refuse to decide an issue if it involves policy questions better left 
to the Legislature. Nevada Hwy. Patrol v. State, Dep't Mtr. Veh., 107 Nev. 547, 
550-51, 815 P.2d 608, 610-11 (1991); see also Niece v. Elmview Group Home, 
131 Wash.2d 39, 929 P.2d 420, 428 (1997) (noting that the policy decision to 
expand the scope of an employer's liability for an employee's intentional acts 
against a person to whom the employer owes a duty of care "should be left to the 
legislature"). The Legislature has heavily regulated hospitals and would have 
codified a nondelegable duty to emergency room patients if the Legislature had 
intended such a duty to be imposed on hospitals. 89  

The Nevada Supreme Court's Vanderford decision is a clear acknowledgement that th 

Nevada Legislature, which has heavily regulated the hospital industry in this state for years, i 

the best vehicle through which policy decisions should be determined. Accordingly, Plaintiff' 

common carrier argument is fatally flawed, as it is squarely within the Nevada Legislatur 

purview to create a heightened duty of care for hospitals if such a duty to be imposed. 

Accordingly, Plaintiff's argument that Centennial and UHS are bound by Farmer's assault unde 

a common carrier strict liability theory should be denied in its entirety. 

III. CENTENNIAL AND UHS DID NOT RATIFY FARMER'S ASSAULT 

Plaintiff's argument that Centennial and UHS "ratified" Farmer's assault by "assisting 

with his criminal defense case is completely frivolous, as there is no good-faith basis on which t 

support her argument. Essentially, Plaintiff seeks to hold Centennial and UHS vicariously liabl 

by improperly claiming that their attorneys "aided and abetted" Farmer in his criminal defens 

87  Renown Health v. Vanderford, 126 Nev. Adv. Op. 24, 235 P.3d 614, 616 (2010). 
" Id. 

" 
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trial, which should be deemed a ratification by Defendants of Farmer's assault. 9°  There is nt 

case or statutory law that supports Plaintiffs position. Rather, Plaintiff premises her frivolou: 

argument on a Virginia Supreme Court decision, Kilby v. Pickurel, wherein the court determine( 

that a principal was bound by an unauthorized agent's previous acceptance of a settlemen 

agreement, because the principal "ratified" the agent's settlement when he failed to disavow th( 

agent's settlement, and he enjoyed the benefits the settlement provided. 91 Nothing in th( 

8 Virginia Supreme Court's decision even remotely supports Plaintiff's proposition. 

9 	Furthermore, Plaintiffs "evidentiary support" for this improper contention likely woul( 
10 

be inadmissible at trial, as it is irrelevant to the issues to be addressed in this civil matter, an 

12 
therefore cannot properly support a Motion for Summary Judgment. Accordingly, Plaintiff': 

13 argument on this matter fails as a matter of law. Therefore, Plaintiff's Motion must be denied. 

14 	/ / / 

/ / / 

II! 

/ / / 

19 / / / 

20 / 

21 

22 

23 

24 

/ / / 

/ / / 

/ / / 

2 

3 

4 

5 

6 

7 

25 / / / 

26 

27 
P1.'s Reply 41-43. 

28 	91 
240 Va. 271, 396 S.E.2d 666 (1990). 
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CONCLUSION 

To date, the parties have submitted a multitude of conflicting points, authorities, an 

evidentiary support, which, at minimum, show that the specific terms that govern th 

applicability of NRS 41.745 are susceptible to multiple reasonable interpretations. Mor 

importantly, the evidence and briefing before the Court on this issue show that Famer's assaul 

was an independent venture that was not committed within the course of the very tasks assigne 

to him, and the assault was not foreseeable. Accordingly, summary judgment on the issue o 

Centennial and UHS's liability is not ripe for determination, and Plaintiff's Motion must b 

denied. 

DATED this  06-  day of December, 2014. 

HALL PRANGLE & SCHOONVELD, LLC 
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Universal Health Services, Inc. 
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