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DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

% CASENO. C-12-283700-2
14 )
)
)
)
)
)
)

13 DEPT.NO, 25

15
JOSE A. GONZALES, 1D 2636822,
16 '

17

18
MOTION TO PRECLUDE THE STATE FROM SEEKING

19 THE DEATH PENALTY DUE TO DEFENSE COUNSEL’S
INABILITY TO CONDUCT A THOROUGH AND
20 COMPLETE MITIGATION INVESTIGATION OR, IN THE
ALTERNATIVE TO STAY PROCEEDINGS UNTIL
21 ‘ THE DEFENSE TEAM CAN SAFELY

CONDUCT ITS MITIGATION INVESTIGATION IN MEXICO
22

Defendant.

Date: March 30, 2015
23 Time: 9:00 a.m.

24 COMES NOW, Defendant, Jose Gonzales, by and through his attorneys, David M.
25| Schieck, Special Public Defender, Clark W. Patrick, Deputy Special Public Defender, and
26 {| Alzora B. Jackson, Deputy Special Public Defender, and respectfully requests that this
27 | Honorable Court preclude the State from seeking the death penalty due to the defense counsel’s

28 || inability to conduct a thorough and complete mitigation investigation or, in the alternative, to

SPECIAL PUBLAIC
DEFENDER

CLARK COUNTY
NEVADA

000001




1 || stay proceedings until the defense team can safely conduct its mitigation investigation in

2 { Mexico.

3 This Motion is made and based upon the papers and pleadings on file herein, the

4 || Points and Authorities herein, and the Declaration attached hereto, and any oral argument as may
5 || be adduced at the time of the hearing of this matter.

6

7 NOTICE OF MOTION

8| TO: The State of Nevada, Plaintiff; and

9 TO: The Clark County District Aitorney, Attorney for Plaintift:
10 PLEASE TAKE NOTICE that the undersigned will bring on the above and foregoing

11 | Motion on MARCH 30, 2015 at the hour of 9:00 a.m., or as soon thereafter as counsel may be
12 || heard.

13
14 POINTS AND AUTHORITIES

15 L Introduction

16 Defendant Jose Gonzales’ Constitutional right to a complete investigation and
17 || prescntation of all mitigating evidence is improperly abridged and unrcasonably compromised,
18 || making his case legally unsuitable for the death penalty.

19 In a case where the State is seeking to impose the death penalty, the defense has the
20 |t constitutional obligation to present mitigation evidence during the penalty phase of the case. The
21 || defendant has the Constitutional right to present mitigation evidence to the jury prior to its
22 | decision as to whether it will impose a sentence of life with the possibility of parole, life without
23 | the possibility of parole or the death penalty. A thorough, comprehensive background
24 || investigation is the key to finding and assembling the evidence necessary to meet the
25 | Constitutional requirements of the mitigation component of a death penalty defense, Ordinarily,
26 || this investigation is a relatively straightforward matter that requires on-site investigation, in-
27 || person interviews and other activities to collect relevant evidence.

28 In Jose’s case, however, any Constitutionally-adequate investigation would require
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defense counsel to collect evidence in violent areas of Mexico, in essence a war zone. The
United States Department of State recognized the extreme danger inherent in traveling to this
area and corroborates the existence of a nearly lawless, cartel-dominated environment, where
it simply is not reasonable to expect any attorney or mifigation investigator to conduct a
meaningful background investigation for purposes of presenting evidence in a death penalty
prosecution. The defense requests an Order from this Court prohibiting application of the death
penalty, or in the alternative, imposition of a sfay until the defense can conduct an adequate
investigation and present relevant evidence to the jury during a penalty phase when the jury will

make its determination as to whether it will impose the death penalty.

II. Facts Relating To The Unreasonable Limitations On Counsel’s Ability To
Conduct A Mitigation Investigation In Mexico.

The defense team has proceeded diligently with its mitigation investigation in the
United States. The investigation must now turn to the investigation of Jose’s time in Mexico,
his family in Mexico and the culture of violence that surrounds them.

The defense team must continue its investigation in dangerous areas of Mexica to
meet its Constitutional obligations to Jose. The scope of the investigation must comply with
the American Bar Association Guidelines for the Appointment and Performance of Defense
Counsel in Death Penalty Cases (2003), the Supplementary Guidelines For the Mitigation
Function of Defense Teams in Death Penalty Cases, and Nevada’s Indigent Defense
Standards (ADKT 411).

Pursuant to these Guidelines, the defense team believes its mitigation investigation
must be conducted in the following city in Mexico:

1. Jiquilpan, Michoacan - The defense tcam would cxpect to find cvidence
going back as far as three generations, regarding Jose’s personal and family
history. The defense team needs to interview numerous individuals there,
including Alejandro Gonzalez (father), Dolores Gonzalez (paternal

grandmother), Concepcion Sanchez (maternal grandmother), Liduvina Diaz
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(maternal aunt) as well as other family members and friends. Juan C, Tenorio
Gonzalez, Esq., a non-related attorney who was instrumental in a child custody
case between Jose’s parents.
A. The State of Michoacan, Mexico - A State of Lawlessness and Violence.
The State of Michoacan is the epicenter for the battle between the government and the
cartels. The Mexican government is spending approximately $45 million USD in Michoacan
in 2014, adding additional army units and federales to battle the cartels. Despite the huge
strides made by the Mexican government during the first quarter of 2014, Mexico’s National
Public Safety System reported a 55% increase in homicides over the first quarter of 2013, in

Michoacan. http://www breitbart.com 9/2214 (Exhibit “A”). The Huffington Post recently

published an artile titled: “11 Numbers to Help You Understand the Violence Rocking

Mexico.” http://www . huffingtonpost.com/2014/1013 1/mexico-violence-

numbers n_6075258.html. 10/31/14 (Exhibit “B”).

Recent headlines from Jiguilpan include: “Amid Vigilante Surge, Homicides Upp

45% in Michoacan, Mexico” http://www.insighterime,org 9/12/14 (Exhibit “C”), “Mexico

Violence Leaves 22 Dead in Michoacan.” hitp://www theguardian.com 9/12/14 {(Exhibit

“D”). “Six Killed in Clashes in Jiquilpan, Michoacan” http://www cluniversal.com 9/12/14.
(Exhibit “E”). “6 Dead in Cartel-Style Killings in Western Mexico.”

hitp://www .abcnews.go.com 9/22/14. (Exhibit “F”). “6 Dead in Clash Between Mexican
Vigilante Groups.” http://abenews.go.com/International/print?id=27649690. 12/16/14
(Exhibit “G”).

Articles from as recent as January 13, 2015, proclaim “Michoacan, the Birthplace of

Mexico’s Drug War, is Still a Violent Quagmire.” https://news.vice.com/article/michoacan-

the-birthplace-of-mexicos-drug-war-is-still-a-violent-quagmire (Exhibit “H”). And in the

Los Angeles Times: “Death Toll Rises in Mexico’s Roiling Michoacan State.”

http://latimes.com. (Exhibit “I").
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B. The State Department Recognizes The Danger Posed By Travel To
Michoacan.

As the U.S. Department of State has determined, concerns regarding the personal
safety of Americans while traveling in Michoacan are well-founded.

Attacks on Mexican government officials, law enforcement and military
personnel, and other incidents of organized crime-related violence, have
occurred throughout Michoacan. Federal authorities deployed some 9,000
federal security forces to Michoacan in January 2014 to address rising
insecurity, particularly in the entire western part of the state, Government
authorities incorporated some of the self-defense groups that had operated
independently of the government in recent months into a new state police unit
in May. Armed members of some other self-defense groups maintain
roadblocks and , although not considered hostile to foreigners or tourists, are
suspicious of outsiders and should be considered volatile and unpredictable.
Some groups in Michoacan are reputed to be linked to organized crime. Defer
non-essential travel to the state of Michoacan.

(Emphasis added.) U.S. Department of State, Bureau of Consular Affairs, August 25, 2014,

at: http://travel. state.gov/conteni/passports/english/alertswarnings/mexico-travet-

warning html. (Exhibit “J*),

III. A Constitutionally-Sufficient Mitigation Investigation Is Not Possible.

The defense team in Jose’s case has made a good-faith effort to conduct the thorough
investigation necessary to preparc and present Jose’s mitigating evidence. However, out of
justifiable fear for their personal safety, the defense team is incapable of conducting the
necessary investigation of Jose’s background and family history in Mexico.

As explained previously by Jose’s defense team, an adequate mitigation investigation
requires intensive, in-depth, on-site investigation, consisting of personally visiting important
locales, requesting and collecting documentary evidence and interviewing witnesses in
person. The applicable mitigation investigation Guidelines in Jose’s case requires a visit to
an extremely dangerous location in Mexico to collect critical evidence. The process will
include interviews with numerous witnesses. The process requires that the defense team
spend significant time to earn the trust and develop the rapport necessary to obtain sensitive
facts about Jose, his formative years, the communities and family circumstances in which he

was raised.
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It is manifestly impossible in this case to conduct an adequate mitigation investigation
by other means, such as telephone interviews. Jose has familial ties to Jiquilpan, Michoacan.
It is impossible to assess and develop evidence of mitigating factors without an on-site
investigation of the actual environment and in-person interviews of Jose’s family. Even
documentary evidence such as medical, scholastic or employment records can often only be
obtained in Mexico by actually visiting and inspecting local repositories, See, ¢.g., Gregory J.
Kuykendall et. Al., Mitigation Abroad: Preparing a Successfil Case for Life for the Foreign
National Client, 36 Hofstra L. Rev. 989, 1006 (2008) (noting that “record keeping and
retention practices are not standardized in Mexico, and it is far less common to find
computerized records databases” so that visits to the client’s area of origin may be necessary

to obtain records for mitigation purposes).

ARGUMENT

Jose and his delense team cannot conduct the necessary investigation required to
present appropriate mitigation evidence and any further action by the State in pursuit of the
death penalty would give rise to violations of the Sixth, Eighth and Fourteenth Amendments
to the United States Constitution. Under these unusual circumstances, the defense
respectfully requests that this Court preclude the State from seeking the death penalty in this
case and proceeding in an extremely expensive and wasteful manner that is sure to resull in a
series of Constitutional violations, In the alternative, this Court should stay this matter until
the defense team can safely conduct its mitigation investigation in Mexico.

L The Defense Cannot Conduct The Constitutionally Mandated Investigation
Necessary In This Case.

It is well established that pursuant to the Sixth and Fourtcenth Amendments of the
United States Constitution, counsel has a constitutional obligation to Jose to conduct a
thorough and complete mitigation investigation. The United States Supreme Court has made
clear that investigations into mitigating evidence “should comprise efforts to discover all

reasonably available mitigating evidence and evidence to rebut any aggravating evidence that
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1 || may be introduced by the prosecution.” Wiggins v. Smith, 539 U.8. 510, 523-24 (2003)}. In
2!l addition, the guidelines set up by the American Bar Association regarding capital defense
3 [ work provide the applicable standards of performance of defense counsel. Wiggins,
4 || incorporated in the 1989 ABA Guidelines. Id. Rompilla v. Beard, 545 U.S. 374 (2005), also
5 || relied on the 2003 ABA Guidelines.
6 The Sixth Circuit in Hamblin v. Mitchell, 534 F.3d 482, 485-88 (6" Cir. 2003), held
7 || that counsel must fully comply with the professional standards set forth in the 2003 ABA
8 | Guidelines to the appointment and performance of defense counsel in death penalty cases,
9|l Accordingly, counsel must explore:
10 a. Medical history, (including hospitalizations, mental and physical illness
or injury, alcohol and drug use, pre-natal and birth trauma, malnutrition,
11 developmental delays, and neurological damage).
12 b Family and social history, (including physical, sexual or emotional
abuse; family history of mental illness, cognitive impairments, subsiance
13 abuse, or domestic violence; poverty, familial instability, neighborhood
environment and peer influence); other traumatic events such as
14 exposure to criminal violence, the loss of a loved one or a natural
disaster; experiences of racism or other social or ethnic bias; cultural or
15 religious influences; failures of government or social intervention (e.g.,
failure to intervene or provide necessary services, placement in poor
16 quality foster care or juvenile detention facilities).
17 c Educational history (including achievement, performance, behavior, and
activities), special educational needs (including cognitive limitations
18 and learning disabilities) and opportunity or lack thereof, and activities.
19 d Employment and training history (including skills and performance, and
barriers to employability).
20
€. Military service (including length and type of service, conduct, special
21 training, combat exposure, health and mental health services).
22 f Prior juvenile and adult correctional experience(including conduct while
under supervision in institutions, of educational or training, and
23 regarding clinical services).
24 | Hamblin, supra: Dickerson v. Bagley, 453 F.3d 690, 694 (6™ Cir. 2006).
25 An incomplete mitigation investigation is constitutionally defective. Harris v. Bell,
26 il 417 F.3d 631, 638 (6™ Cir. 2005), Indeed, this constitutionally mandated background
27 || investigation is necessary to enable counsel to make strategic choices about presenting
28 || mitigation defenses. Williams v, Taylor, 529 U.S. 362, 397 (2000).
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1 It is also well established that the Eighth and Fourteenth Amendments require that the
2 || sentencer, may not be precluded from considering, as a mitigating factor, any aspect of a

3 || defendant’s character or record and any of the circumstances of the offense that the
defendant proffers as a basis for a sentence less than death. Lockett.v Ohio, 438 U.S. 586,

604 (1978); Eddings v. Oklahoma, 455 U.8S. 104, 112 (1982); Porter v. McCollum, 558 U.S.

30 (2009). As stated by United States Supreme Court, “virtually no limits are placed on the
relevant mitigating evidence a capital defendant may introduce concerning his own

circumstances.” Payne v. Tennessee, 501 U.S, 808, 822 (1991).

B e - T

“At the heart of effective representation is the independent duty to investigate and

10 || prepare.” Goodwin v. Balkeom, 684 F.2d 794, 803 (1 1™ Cir. 1982) Sce also, Porter v.

11 [ Wainwright, 805 F.2d 930, 933 (11" Cir, 1986); Tyler v. Kemp, 755 F.2d 741 (1 1" Cir,
12 || 1985). As the court held in Wade v. Armontrout, 798 T.2d 304 (8™ Cir. 1986), investigation

13 || is an essential component of the adversary process:

14 Because [the adversarial] testing process generally will nol function properly
unless counsel has done some investigation into the prosecution’s case and 1nto
15 various defense strategies...’counsel has a duty to make reasonable
investigations...’

16

Id. at 307 (quoting Kimmelman v. Morrison, 477 U.S. 365 (1986) and Strickland v.
17

Washingion, 466 U.S. 668, 691 (1984)).
18

The investigation must include a thorough mitigation investigation in a capital case

19 '

where a man’s life is at state, The Supreme Court has held that the failure to adequately
20

investigate and present mitigating evidence can resultin the denial of the accused’s right to
21 _

the effective assistance of counsel that is guaranteed by the Sixth Amendment to United
22

States Constitution. Williams, 529 U.S. supra, See, Kenley v. Armontrout, 937 F.2d 1298,
23

1309 (8% Cir. 1991) (counsel incffective for not producing non-statutory mitigation “[gliven
24

th sympathetic light in which Kenley’s past behavior could have been presented, in the
25

context of his family.. background”). Additionally, counsel would be ineffective for
26

proceeding to trial without proper consultation with defense experts. See Elledge v. Dugger,
27

823 F.2d 1439, 1444-45 (11" Cir. 1987) opinion withdrawn in part on denial of rehearing,
28
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1{ 833 F.2d 250 (11" Cir. 1987) (“counsel’s failure at least.., to seek out an expert witness was

3]

outside the range of competent assistance”); Blake v. Kemp, 758 F.2d 523, 529 (1 1® Cir.

1985) (“courts have ‘long recognized a particularly critical relation between expert

W

psychiatric assistance and minimally effective assistance of counsel’”); Profitt v. Waldron,

831 F.2d 1245, 1249 (5™ Cir. 1987)([f]ailure to investigate... mental history constitutes an
impermissible deficiency in rendering in effective assistance...); see also, Jones v. Thigpen,
788 F.2d 1101 (5% Cir 1986); Petty v. McCotter, 779 F.2d 299, 301-02 (5% Cir. 1986);
Johnson v, Estelle, 704 F.2d 232 (5" Cir. 1983); Young v. Zant, 677 F.2d 792, 798 (11" Cir

Lo . T = T

1982); Evans v. Lewis, 855 F.2d 631, 637 (9" Cir. 1988).

10 It is plain that any mitigation investigation would require a lengthy stay,. or a series of

11 {| trips, to one of the most dangerous places in the world. The defense team is led by

12 | experienced death penalty counsel and investigators who well understand what is necessary

13 || to adequately defend an individual in a death penalty case. Here, the mitigation investigation

14 | would require interviews of several witnesses in a hotbed of violenl cartel activity. Full and

15 || free access to not only the witnesses, but full and free access to the underlying facts, is

16 || absolutely critical.

17 Unfortunately, duc to the chaos in Mexico, no onc can effectively produce the wealth

18 || of mitigation evidence that exists in Mexico. This is not just a matter of the danger to the

19 || defense team; it is a question of practical reality. The mitigation investigator in Jose’s case
20 || has identified a number of Mexico based witnesses who must be interviewed and Mexico

21 || based records that must be obtained. The area of Mexico at issue in this case is marked by

22 || populations that live in constant, genuine fear for their lives, where law enforcement is either

23 || non-existent or, at a minimum, completely ineffective, and where insanely violent, well-

24 || armed drug cartels rule. It is unreasonable to think that the defense team can travel to what

25 | amounts to a war zone dominated by the Mexican drug cartel, with or without a security

26 || detail, and expect to conduct meaningful witness interviews and collect other evidence to

27 || introduce at trial.

28 Due to this undeniable reality, defense counsel will not have the ability to collect and
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present valuable, constitutionally required mitigation evidence. The life and death decision
made by the jury would be rendered without any constitutional effective input on behalf or
Jose. Such a process renders the right to counsel, under the Sixth Amendment, a nullity. This
Court has an inherent gatekeeping and supervisory function to ensure Jose’s constitutional
rights that attach during the trial process are protected. This Court is in a unique position to
rule that allowing the state to seek the death penalty against Jose will undoubtedly result in
the loss of the constitutional rights his defense team and this Court must ensure he receives.

Jose’s family lives in a region of Mexico that has now become so violent and
dangerous that no qualified investigator is prepared to undertake a mitigation investigation.
Proceeding to trial without the benefit of a thorough mitigation investigation would violate
the Eighth Amendment’s requirements of guided discretion and, in the event of a conviction,
individualized sentencing based on a consideration of mitigating factors. Proceeding to a
capital trial would also deprive Jose of the effective assistance of counsel, in breach of the
Sixth Amendment. These constitutional impediments are attributable not to Jose, but rather to
the state’s insistence on seeking a death sentence. In these unique circumstances, the only
equitable remedy is to preclude the death penalty altogether.

Even if it were possible to find a culturally competent mitigation investigator willing
to undertake this exceptionally dangerous mission, it would be impossible for them to engage
in the interviews necessary to extract the information form the perspective of the mitigation
investigator already in place. This perspective is based upon an extensive, detailed and
meticulous mitigation investigation that Jose’s current mitigation investigator has conducted
to date. The utilization of another mitigation investigator would deprive Jose of the current
mitigation specialist to readily attach nuances to information obtained and thus opportunities
to develop mitigation would necessarily be lost,

As an unavoidable consequence of these factors, it is absolutely impossible to conduct
the mitigation investigation in Mexico that is essential to Jose’s adequate representation,
either now or at any time in the foreseeable future. Moreover, it is plain that these

circumstances give rise to additional violations of the Sixth, Eighth and Fourteenth

10
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1 | Amendments.

I1. In The Absence Of A Thorough Mitigation Investigation, Proceeding To A Death

3 Penalty Trial Would Violate The Eighth and Fourteenth Amendments.

A, A Thorough Mitigation Investigation Is Necessary To Meet The Eighth
Amendment Requirements Of Guided Discretion And Individualized
Sentencing.

Two tenets are central to the United States Supreme Court’s Eighth Amendment

jurisprudence as it applies to death sentencing procedures. First, “where discretion is

afforded a sentencing body on a matter so grave as the determination of whether a buman life

N -1 v W

should be taken or spared, that discretion must be suitably directed and limited so as to

10 || minimize the risk of wholly arbitrary and capricious action.” Gregg v. Georgia, 4.28 U.S, 153,
11 {| 189 (1976). Second, “the fundamental respect tor humanity underlying the Eight

12 || Amendment... requires consideration of the character and record of the individual offender
13 || and the circumstances of the particular offense as a constitutionally indispensable part of the

14 || process of inflicting the penalty of death.” Woodson v. North Carolina, 428 U.S. 280, 304

15 | (1976) (plurality opinion). Accordingly, “the Eighth and Fourteenth Amendments require that
16 || the sentencer... not be precluded from considering, as a mitigating factor, any aspect of a

17 || defendant’s character or record and any of the circumstances of the offensc that the

18 || defendant proffers as a basis for a sentence less than death.” Lockett v. Ohio, 438 1.8. 586
19 || (1978).

20 Thus, beginning with Furman v. Georgia, 408 U.S, 238 (1972), “the Court has

21 || attempted to provide standards for a constitutional death penalty that would serve both goals

22 || of measured, consistent application and fairness to the accused.” Eddings v. Oklahoma, 455

23 | U.S. at 111. Because sentences of death are “qualitatively different” from prison sentences,
24 || Woodson, 428 U.S. at 305, “This Court has gone to extraordinary measures to ensure that the
25 || prisoner sentenced to be executed is afforded process that will guarantee, as much as is

26 || humanly possible, that the sentence was not imposed out of whim, passion, prejudice, or

27 || mistake.” Eddings, 455 U.S. at 118 (O’Connor, J., concurring).

28 In the unique circumstances of this case, proceeding to a capital trial would violate
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1 I both of these Eight Amendment requirements. Both this Court and a jury would be prevented
from performing the essential function of guided discretion that is necessary “to narrow the

class of murderers subject to capital punishment... before a death sentence can ever be

e

imposed.” Gregg, 428 U.S. at 196-97.

Furthermore, assuming that the jury were to convict Jose, a penalty phase at which the
jury was prevented from hearing (let alone considering) the fundamental mitigating evidence
that Jose could otherwise proffer “creates the risk that the death penalty will be imposed in

spite of facts which may call for a less severe penalty.” Lockett, 438 U.S. at 605. Any death

OO0 1 Sy LA

sentence that might then be imposed on Jose without “the type ot individualized

10 || consideration of mitigating factors... required by the Eighth and Fourteenth Amendments in
11 | capital cases” Id. at 606, would necessarily be vacated. See ¢.g. Eddings, 455 U.S. at 105;
12 || Skipper v. South Carolina, 476 U.S. 1, 4 (1986); Penry v. Lynaugh, 492 U.S. 302, 318

13 (1989).
14 B. The Eighth Amendment Viclation In This Case Must Be Attributed To
The State,
15
The State may argue that it is not responsible for Jose’s inability to proffer mitigating
16
evidence. However, it is the Stat’s continued insistence on seeking the death penalty that has
17
triggered this constitutional impasse, and the Supreme Court’s jurisprudence makes clear that
18
any act by the State which results in the preclusion of mitigating evidence is
19
unconstitutional. “The Constitution requires States to allow consideration of mitigating
20
evidence in capital cases. Any barrier to such consideration must therefore fall.” McKay v,
21
North Carolina, 494 U.S. 433, 442 (1990). As the Court has categorically declared:
22
Under our decisions, it is not relevant whether the barrier to the sentencer’s
23 consideration of all mitigating evidence is interposed by statute, Lockett v.
Ohio, supra; Hitchcock v. Dugger, 481 U.8, 393 (1987); by the scntencing
24 court, Eddings v, Oklahoma, supra, or by an evidentiary ruling, Skipper v.
South Carolina, supra. Whatever the cause, if petitioner’s interpretation of
25 the sentencing process is correct, the conclusion would necessarily be the
same: ‘Because the [sentencer’s] failure to consider all of the mitigating
26 evidence risks erroneous imposition of the death sentence, in plain violation of
Lockett, it is our duty to remand this case for sentencing.’
27
Eddings v. Oklahoma, 455 U.S. at 117, 0. (O’Connor, J., concurring) (emphasis added, other
28
SPECIAL PUBLIC
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citations omitted); see also, Mills v. Maryland, 486 U.S. 367, 375 (1988).

The defense team realizes that the State is not responsible for the perilous situation in
Mexico that absolutely prevents the defense team from investigating potential defenses as
well as developing and preparing the case in mitigation. Nonetheless, it is the State’s
decision to proceed despite this barrier to fundamental fairness that would trigger the Eighth
Amendment’s protections, and “it would certainly be the height of arbitrariness to allow or
require the imposition of the death penalty under the circumstances so postulated...” Mills,
486 U.S. at 374,

C. Where Tt Is Impossible To Conduet An Adequate Mitigation Investigation

Now Or In The Foreseeable Future, The Eighth Amendment Requires The
Preclusion Of The Death Penalty.

As outlined above, defense counsel’s ability to conduct a mitigation investigation in
Mexico, and investigation that is absolutely necessary to the defense, is physically impossible
to carry out. No alternative means exist whereby Jose can receive the through investigation
and preseniation of miligating evidence Lo which he is conslitutionally entitled, nor is there
any likelihood that this constitutionally intolerable situation will improve with the passage of
time.

Through no fault of Jose and no lack of diligence by his couﬁsoi, the jury would here
be unconstitutionally, impermissibly and completely prevented from reaching a “meaningful
basis for distinguishing the few cases in which [the death penalty] is imposed from the many
cases in which it is not.” Furman, 408 U.S. at 313 (White, J., concurring), quoted in Gregg
428 U.S. at 188. “The defendant’s character, prior criminal history, mental capacity,
background, and age are just a few of the many factors” that “require consideration at the

sentencing phase” to prevent arbitrary and unfair death sentences. Simmons v. South

Carolina, 512 U.S. 154, 163 (1994); sec also Skipper, 476 U.S. at 13-14 (1986) (Powell, J.,
concurring in judgment) (evidence concerning a defendant’s “emotional history... bear[s]
directly on the fundamental justice of imposing capital punishment”).

In Jose’s case, however, these constitutionally crucial factors cannot be fully

developed and presented to the jury. The consideration of a death sentence in these

13
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circumstances would be the epitome of “sentencing procedures that created a substantial risk
that it would be inflicted in a arbitrary and capricious manner.” Gregg, 428 U.S. at 188. A
death penalty sentencing hearing conducted in such an evidentiary vacuum would simply be
another form of the unbridled discretion that the Supreme Court long ago declared to be
unconstitutional.

“Death is a different kind of punishment from any other which may be imposed in this
country” and it is thus “of vital importance to the defendant and to the community that any
decision to impose the death sentence be, and appear to be, based on reason rather than

caprice or emotion.” Gardner v. Florida, 430 U.S. 349,357 (1977} (opinion of Stevens, J.) In

a case where it is entirely impossible now or in the foreseeable future to carry out the
requirements of the Eighth and Fourteenth Amendments, it follows inexorably that the only
available recourse is to preclude the State from secking the death penalty. Whatever the
underlying cause, the prohibition against a manifestly unfair death sentencing procedure is
calegorical: the Constitution requires that “capital punishment be imposed fairly, and with

reasonable consistency, or not at all.” Eddings, 455 U.S. at 112 (emphasis added).

III. Neither Proceeding With A Capital Trial Nor Ordering A Continuance
Can Meet The Requirements Of The Sixth Amendment In This Case.

In circumstances where a defendant is temporarily prevented from presenting crucial
testimony or evidence, a trial court might reasonably consider on of two remedial options.
First, if the missing evidence is exclusively related to sentencing, a court might opt to
proceed to trial for a determination of guilt or innocence, on the understanding that a
continuance would later be granted if a sentencing hearing becomes necessary. Second,
where there arc indications that the temporarily unavailable cvidence may also bear on the
guilt determination state, a capital trial court might grant a continuance of sufficient duration
to permit the defense a further opportunity to secure and present that evidence at trial.
Neither option is viable under the circumstances of this case, however, and neither can meet

the clear requirements of the Sixth Amendment to the United States Constitution. Applying
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ecither remedy to the circumstances facing Jose would compel him to made a Hobson’s choice
between abandoning either this Sixth Amendment right to effective representation or his right
to a trial and sentencing within a reasonable amount of time.

The United States Supreme Court has long recognized that the Sixth Amendment right

to counsel “is the right to effective assistance of counsel.” McMann v. Richardson, 397 U.S.

759, 771 n.14 (1970) (emphasis added). In order to meet the constitutional requirement of
effective assistance, the development of mitigating evidence must commence a the outset of
the proceedings, since the results of that investigation may bear not only on the penalty phase
but also on counsel’s strategic choices regarding the first phase of the defense. Accordingly,
the mitigation investigation:
...is required to begin as quickly as possible, because it may affect the
investigation of first phase defenses (e.g., by suggesting additional areas for
questioning police officers or other witnesses), decisions about the need for
expert evaluation (including competency, mental retardation, or insanity),
motion practice, and plea negotiations.
ABA Guidelines for the Appointment and Performance ol Delense Counsel in Death Penalty
Cases section 10,7, comment p. 82 (rev. ed. 2003) (hereinafter “ABA Guidelines”).
Moreover, “it is imperative that counsel begin investigating mitigating evidence... well
before the prosccution has actually determined that the death penalty will be sought.” ABA
Guidelines, p. 2.

It is well settled that the ABA Guidelines constitute the niinimum professional
standards for capital defense counsel. See e.g. Wiggins, 539 U.S. at 524 (granting new
sentencing hearing after finding that defense counsel’s conduct *fell short of the standards
for capital defense work articulated by the American Bar Association (ABA) standards to
which we have long referred as ‘guides to determining what is reasonable’ and that counsel’s
performance fell below the Guidelines’ “well-defined norms.”). See also, Williams, 529 U.S.
at 396 (trial counsel ineffective because they had not “fulfilled their obligation to conduct a
thorough investigation of th defendant’s background” as required ﬁnder ABA Guidelines™);
Wiggins, 539 U.S. at 523 (investigation was inadequate because “counsel abandoned their

investigation of petitioner’s background after having acquired only rudimentary knowledge

b 000015




1| of his history from a narrow set of sources”); Rompilla 545 U.S. at 387 (all recognizing the
ABA Guidelines as the normative standards for defense counsel in capital cases).

Allowing the state to proceed with a capital trial in Jose’s case without the benefitof'a

= e 2

thorough mitigation investigation would deprive him of the effective assistance of counsel
required under the ABA Guidelines and guaranteed under the Sixth Amendment. Without
access to mitigation material and other facts available only in Mexico, Jose’s counsel cannot
develop their theory of defense necessary for adequate: 1) capital trial preparation, including

the retention of expert witnesses, submitting pre-trial motions, conducting voir dire, and

A= R o I - AT

every aspect of the first stage defense from its opening statement to the questioning of

10 || witnesses and its closing argument. See e.g. United States v. Gray, 878 F.2d 702, 711 (3"

11 || Cir. 1989) (“[Counsel can hardly be said to have made a strategic choice against pursuing a
12 || certain line of investigation when s/he has not yet obtained the facts on which such a decision

13 || could be made.”); Knighton v. Maggio, 740 F.2d 1344, 1350 (5" Cir. 1984), cert denied, 469

14 || U.S. 924 (19840 (petitioner entitled to reliefif record shows that “counsel could not make a
15 || valid strategic choice because he had made no investigation”) and 2) without the fruits of a
16 || preliminary mitigation investigation, counsel also cannot adequately advise the Defendant,

17 | Scc Battenficld v. Gibson, 236 F.3d 1215, 1229 (10™ Cir. 2001) (defense counsel’s failure to

18 || investigate defendant’s background “clearly affected his ability to competently advise

19 || [defendant] regarding the meaning of mitigation evidence and the availability of possible
20 || mitigation strategies.”).

21 Similarly, without the benefit of knowing even in the most general terms what

22 || witnesses and evidence would be proffered in mitigation, the state cannot properly exercise
23 || its discretion in determining the appropriate sentence to request or whether the interests of
24 || justice are not better served by seeking a guilty plea by means of a plea agreement.

25 || Prosecutorial discretion exercised in an evidentiary vacuum raises legitimate concern of

26 || potential arbitrariness or, at a minimum, of a misuse of scarce judicial resources. See

27 || Santobello v. New York, 404 U.S. 257,260 (1971) (recognizing that the “disposition of

28 || eriminal charges by agteement between the prosecutor and the accused... is an essential
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1 || component of the administration of justice” without which “the States and the Federal

2 | Government would need to multiply by many times the number of judges and court

3 | facilities”); Bordenkircher v. Hayes, 434 U.S. 357, 365 (1978) (recognizing that the breadth
4 || of prosecutorial discretion “carries with it the potential for both individual and institutional
5|l abuse: so that “there are undoubtedly constitutional limits upon its exercise”); Santobello,

6 | 404 U.S. at 261 (observing that “all of these considerations presuppose fairness in securing
7 | agreement between an accused and a prosecutor”).

8 There is nothing speculative about the essential nature and scope of the mitigating

9 | evidence that Jose would develop and present, but for the impossibility of conducting the

10 Y| necessary investigation in Mexico.

11 The sentencer in a capital case must be permitted to consider in mitigation *all

12 I relevant facets of the character and record of the individual offender,” Skipper, 476 U.S. at 8,
13 || but many of those “relevant facets” lie beyond defense counsel’s reach in Mexico. It is

14 || simply not possible to carry out the core requirements ol a constitutionally adequate

15 | mitigation investigation: exploring Jose’s medical, employment, social and family history;
16 || locating and interviewing gamily members, friends, neighbors and others who knew Jose,

17 || and gathering physical evidenco regarding Jose’s life and time in Mcexico. Sec Haliym v,

18 || Mitchell, 492 F.3d 680, 717 (6™ Cir. 2007) (capital defense counsel has “an obligation to

19 || conduct thorough and independent investigations relating to the issues of both guilt and

20 || penalty.” (Citing ABA Guideline 10.7); that investigation should include “members of the
21 | client’s immediate and extended family” as well as “medical history... and family and social
22 || history”).

23 Proceeding to trial without first meeting the Sixth Amendment’s requirement of a

24 || thorough defense investigation would thus render Jose’s capital trial fundamentally unfair. It
25 || is settled law that the state is required to provide and indigent capital defendant with the

26 || resources necessary to ensure fundamental fairness. See Ake v, Oklahoma, 470 U.S, 68, 77

27 | (1985) ( recognizing that “a criminal trial {s fundamentally unfair if the State proceeds

28 || against an indigent defendant without making certain that he has access to the raw materials
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1 || integral to the building of an effective defense.”); Britt v. North Carolina, 404 U.S. 226,227

2 || (1971) (reaffirming “the principle that the government must, as a matter of equal protection,

3 || provide indigent prisoners with the basic tools of an adequate defense or appeal, when those

4 |l tools are available for a price to other prisoners”); Ross V. Moffitt, 417 U.S. 600, 612 (1974)
5| (fundamental fairness entitles indigent defendants to “an adequate opportunity to present

6 || their claims fairly within the adversary system™).

7 Finally, the ultimate responsibility for ensuring that a capital defendant receives the

8 || effective assistance of counsel guaranteed by the Sixth Amendment rests with the trial court.

9 | The judiciary has a duty to ensure effective counsel. Foxworth v. Wainwright, 516 F.2d

10| 1072, 1078 (5" Cir. 1975) (holding that the trial judge had an affirmative duty to ensure the

11| defendant’s constitutional right to effective counsel); Wheat v. United States, 486 U.S. 153,

12l 161 (1988) (holding that judges “have an independent duty to ensure that criminal defendants
13 || receive a trial that is fair and does not contravene the Sixth Amendment”). See also, ABA

14 || Standards for Criminal Justice: Special Functions of the Judge, Standard 6-1.1(a) (2d ed.

15 || 1986) (“The trial judge has the responsibility for safeguarding both the rights of the accused
16 || and the interests of the public in the administration of criminal justice, The adversary nature
17 || of the proceedings does not relicve the trial judge of the obligation of raising on his or her

18 || initiative, at all appropriate times and in an appropriate manner, matters which may

19 || significantly promote a just determination of the trial”). Under these unique circumstances,
20 || therefore, this Court cannot permit Jose’s case to proceed to a capital trial.

21
22| IV.  Ordering A Continuance With No Foreseeable Prospect Of An Adequate
Mitigation Investigation Would Deprive Jose Of The Due Process Right To A
23 Trial Within A Reasonable Amount of Time.

24 Due to the unusual circumstances of this case, a continuance to account for the

25 || intolerable violence in Mexico would necessarily require a substantial, if not interminable,
26 || delay and therefore is not an appropriate remedy. Such a delay, prior to either phase of a
27 || capital trial, will necessarily implicate Jose’s Sixth Amendment due process right to a trial

28 | within a reasonable amount of time.
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1 In the normal course of events, a trial court made aware that the defense had been
denied a constitutionally adequate opportunity to prepare for trial could exercise its discretion

and order a continuance. It is usual to grant a continuance if there is a problem in gathering

E N

evidence or securing witness testimony. See ¢.g. Powell v, Alabama, 287 U.S. 45, 59 (1932)

(recognizing that a defendant charged with a serious crime “must not be stripped of his right

to have sufficient time to advise with counsel and prepare his defense”); Barker v. Wingo,

407 U.S. 514, 531 (1972) (“a valid reason, such as a missing witness, should serve to justify

appropriate delay”).

Mo R - BN = A

Here, because Jose’s trial and sentencing would be delayed for an inordinately long
10 || period of time, his ability to gather and present mitigating evidence would be impaired. With
11 || each passing day, as the anarchic situation in Mexico continued to deteriorate, the risk would
12 || increase that mitigating “witnesses [would] die or disappear during a delay.” Id. at 532.

13 || Incarcerated indefinitely while “evidence and witness disappear, memories fade, and events
14 [ lose their perspective,” factors beyond anyone’s control would render Jose “powerless to

15 || exert his own investigative efforts to mitigate these erosive effects of the passage of time.”

16 || Smith v. Hooey, 393 U.S. 374, 380 (1969).

17 Poised excruciatingly between lifc and death with no resolution in sight, Jose would
18 || be subjected to the most intense form imaginable of the “emotional siress that can be
19 || presumed to result in the ordinary person from uncertainties in the prospect of... receiving a

20 || [more severe] sentence...” Strunk v, United States, 412 U.S. 434, 439 (1973); see also Smith

21| 393 U.S. at 379-80 (recognizing that concems regarding the effects of undue delay also apply
22 || to already incarcerated prisoners.

23 The circumstances in this case are anything but usual: the normal curative remedy of a
24 || continuance would not serve the purposes of justice where there is no end in sight to the

25 || impediment which necessitated the delay, so that the only foreseeable consequence of the

26 || continuance would be to deprive Jose of the opportunity to have a trial within a reasonable
27 | amount of time.

28 In Jose’s case, the cause of the undue delay is the impossibility of conducting the
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1 | mitigation investigation - a task made necessary only by the State’s insistence on seeking the
2 | death penalty instead of life imprisonment. In deciding “whether the government or the
3 || criminal defendant is more to blame for that delay,” Doggett v. United States, 505 U.S. 647,
41| 651 (1992), it is clear that Jose is surely not to blame for the inordinate delay necessitated
5 || purely by the State’s pursuit of a punishment beyond what the law requires.
6
7i V. Under These Unique Circumstances, Tho Only Constitutionally Acceptable
Remedy Is To Preclude the Death Penalty.,
° This case poses the difficult problem of how a court should proceed when all of the
’ normal courses of action would result in constitutional violations of various kinds, Without
10 the benefit of a thorough innocence phase and mitigation investigation in Mexico, Jose
& cannot receive a sufficient defense. But with no foreseeable prospect of obtaining that
2 investigation, he cannot receive a trial in a reasonable amount of time,
P “Without a sufficient defense, a sentence of death cannot be constitutionally imposed”
g Klopfer v. North Carolina, 386 U.S. 213, 226 (1967), acting as “a safeguard of the interests
P of both the accused and the community as a whole.” Dickey v. Florida, 398 U.S. 30, 50
16 (1970) (Brennan, J., concurring). The delay in the mitigation investigation is not attributable
7 to Jose, who should thus not be put in the position of having to choose between his Sixth
'8 Amendment right to effective assistance of counsel or to have his trial delayed for an
P unknown amount of time. See Barker v. Wingo, 407 U.S, 514, 527 (1972) (“A defendant has
2 no duty to bring himself to trial, the State has that duty as well as the duty of insuring that the
2 trial is consistent with due process.”)
22 Clearly, proceeding with a capital trial at which Jose would be deprived of the means
= necessary for an adequate defonse, would render any resulting conviction or sentence
# constitutionally unsupportable. The Sixth Amendment right to counsel “prevents the States
» from conducting trials at which persons who face incarceration must defend themselves
# without adequate legal assistance.” Cuyler v. Sullivan, 446 U.S. 335, 344 (1980).
2; Accordingly, a criminal trial infected by ineffective assistance of counsel is so fundanientally
SRR
vy 20 000020




1 | unfair that no conviction obtained thereby may be allowed to stand, irrespective of the
possible fact that the state did nothing itself to bring about the unfairness. Id. at 342-45.

Thus, the outcome of a capital trial in which it is apparent from its inception that defense

E e

counsel is prevented from providing effective assistance would be void on its face.

The State has created this impasse by laying a charge that puts the death penalty in
play. It is well within the power of the State to break the constitutional logjam by simply
withdrawing the death penalty component. But, if the State continues on this course, then it

remains for this Court to preserve Jose’s fundamental rights and preclude the death penalty

Do =) Gy La

by staying the trial immediately until Jose can conduct a meaningtul militation investigation
10 || in Mexico. The only appropriate remedy for these extraordinary circumstances is preclusion,
11 || so as to make the development of the unavailable but essential mitigating evidence legally
12 || unnecessary.

13

14| VI. In the Alternative, The Court Should Grant A Continuance To Preserve Jose’s
Right To Effective Representation And A Fair Trial.

15
Should this Court decide not to preclude the death penalty, Jose is then left with no
16
alternative but to request a continuance. He does so reluctantly on the basis that:
17

[a] clear choice between tow alternative courses of action does not always
18 permit a petitioner to make a voluntary decision. If a choice presented to a
petitioner is constitutionally offensive, then the choice cannot be voluntary.

P Wilks v. Istael, 627 F.2d 32, 35 (7™ Cir. 1980); sec also, United States ex rel. Martinez, 526
20 F.2d 750, 755-56 (2" Cir. 1975) ({inding that “appellant was given no freedom of choice to
A decide whether he wished to [invoke his Sixth Amendment rights]. His choice, if choice it
- can be called, was based entirely o his bowing to the inevitable.”) Confronted with the
= alternative of abandoning his right to cffcctive legal representation and a fair trial, Josc is
# compelled to jettison his fundamental right to *a prompt inquiry into criminal charges,”
. Dickey 398 U.S. at 37-38, as the lesser of two evils.
2 While justice “should be administered with dispatch, the essential ingredient is orderly
z; expedition and not mere speed.” Smith v, United States, 360 U.S. 1, 10 (1959). A
i
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continuance should be granted in the interests of justice where more time is required to

prepare an adequate defense. See Powell, supra; sce also United States v. Bogard, 846 F.2d

563, 566 (9" Cir. 1988) (“The concept of fairness, implicit in the right to due process, may

dictate than an accused be granted a continuance in order to prepare an adequate defense.”)
Denial of a motion for continuance raises constitutional concerns if there is an

unreasoning and arbitrary “insistence upon expeditiousness in the face of a justifiable request

for delay.” Ungar v, Sarafite, 376 U.S. 575, 589 (1964); see also United States ex rel.

Martinez, 526 F.2d 750 (2™ Cir. 1975) (repeating the Ungar Court’s caution that refusal to
grant a justifiable request for delay “can render the right to defend with counsel an empty
formality”). There is no mechanical test for determining when the denial of a continuance is
so arbitrary as to violate due process. Rather, the answer lies in the specific facts of each
case, and the reasons offered for the continuance. Ungar 376 U.S. at 589; Bogard 846 F.2d at
566,

The United States Supreme Court has declared that while “the Constitution nowhere
specifies any period which must intervene between the required appointnient of counsel and
trial, the denial of opportunity for appointed counsel to confer, to consult with the accused
and to prepare his defense, could convert the appointment of counsel into a sham and
nothing more than a formal compliance with the Constitution’s requirement that an accused

be given the assistance of counsel.” Avery v. Alabama, 308 U.S. 444, 446 (1940) (emphasis

added). Adequate time for defense preparation is one of the essential constitutional rights
afforded an accused, so that unreasonable time restraints imposed by a trial court violate the

Sixth Amendment. See ¢.g., United Siates v. King, 664 F.2d 1171, 1173 (10" Cir. 1981);

United States v. Poston,, 902 F.2d 90, 96 (D.C. Cir. 1990); accord United States v.

Verderame, 51 F.3d 249, 252 (11" Cir. 1995) (also observing that “[i]a our system of justice,
the Sixth Amendments’s guarantee to assistance of counsel is paramount, insuring the
fundamental human rights of life and liberty.”)

It is beyond question that the physical impossibility of gathering and presenting

essential mitigating evidence in a death penalty case constitutes justifiable grounds for a

22
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1 || detay and that a refusal to grant the request would be unreasonable. In these circumstances,

2 || the denial of a continuance would deprive Jose of the means and time necessary to prepare an
3 | adequate defense, which would “detract from the perception of the trial as a decisive and

4 || portentous event.” Wainwright v. Svkes, 433 U.8. 72,,91 (1977).

5 A trial court’s refusal to grant a continuance that is clearly necessary to ensure an

6 || adequate defense is the quintessential basis for an appellate finding of abuse of discretion

7 | warranting reversal. See generally, Dillion v. Duckworth, 751 F.2d 895 (7% Cir. 1984) (retrial
8 || warranted in capital murder case where trial judge arbitrarily denied defense counsel’s

9 || request for continuance based on inability to provide effective assistance); United States v.

10 || Fessel, 531 F.2d 1275 (5" Cir. 1976) (refusal to grant continuance to permit defendant to

11 || secure testimony and evidence necessary to insanity defense warranted reversal); Bennett v,
12 | Scroggy, 793 F.2d 772 (6" Cir. 1986) (denial of continuance necessary to obtain attendance
13 || of favorable witness effectively denied appellant the opportunity to present his only defense:

14 || see also Romine v. State, 305 $.E.2d 93, 102 (Ga. 1983) (error Lo [ail to grant conlinuance of

15 || penalty phase so that defendant’s grandfather could be present to testify).

16 “Although rulings on motions for continuance are traditionally best left to the trial
17 || court’s discretion, a judge is not imbucd with the power to abrogate a criminal defendant’s
18 || constitutional rights.” King 664 F.2d at 1173. Adequate time for defense preparation is one
19 || of the rights afforded an accused under the Sixth Amendment guarantee of the right to

20 Il counsel. See Powell v. Alabama, 287 U.S. 45 (1932). Inferference with a defendant’s right to

21 || counsel will warrant reversal so long as it “had or threaten(ed) some adverse effect upon the

22 | effectiveness of counsel’s representation...” United States v. Morrison, 449 1].8. 361, 365

23 || (1981). Unquestionably, proceeding with a capital trial before the defense can investigate and
24 || prepare its innocence stage defense and case in mitigation {dispite its diligent efforts to do

25 || so) would be highly prejudicial to Jose’s effective representation. At a bare minimum,

26 || therefore, the Sixth Amendment requires a continuance in these circumstances.

27
28
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1 CONCLUSION
Due to the absolute impossibility either now or in the foreseeable future of conducting

the mitigation investigation in Mexico that is essential to the defense of this capital case,

N e

permitting the state to seek a death sentence would violate J ose’s rights under the Sixth,

wh

Eighth and Fourteenth Amendments to the United States Constitution. Jose therefore
respectfully requests that this Honorable Court grant his motion to preclude the death penalty.

Should the Court decide not to precliude the death penalty, Jose requests a continuance so as

oo~ N

to ensure the preservation of his constitutional rights to a fair trial and effective

O

representation.
10 DATED this 17™ day of March, 2015.
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THE STATE OF NEVADA, CASE NO. C-12-283700-2

, DEPT. NO. 25
Plaintiff,

va,
JOSE A. GONZALES, 1D 2636822,
Defendant.

EXHIBITS TO
MOTION TO PRECLUDE THE STATE FROM SEEKING
THE DEATH PENALTY DUE TO DEFENSE COUNSEL’S
INABILITY TO CONDUCT A THOROUGH AND
COMPLETE MITIGATION INVESTIGATION OR, IN THE
ALTERNATIVE TO STAY PROCEEDINGS UNTIL
THE DEFENSE TEAM CANSAFELY .
CONDUCT ITS MITIGATION INVESTIGATION IN MEXICO

Date: March 30, 2015
Time: 9:00 a.m.

COMES NOW, Defendant, Jose Gonzales, by and through his attorneys, David M.
Schieck, Special Public Defender, Clark W. Patrick, Deputy Special Public Defender, and
Alzora B, Jackson, Deputy Special Public Defender, and submits the attached Exhibits A
through J to the Motion to Preclude the State form Sccking the Death Penalty Due to Defense

Counsel‘s Inability to Conduct a Thorough and Complete Mitigation Investigation or, in the
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11 Alternative to Stay Proceedings Until the Defense Team Can Safely Conduet its Mitigation
2 || Investigation in Mexico which were not attached to the motion filed March 17, 2015,
3 DATED this 187" day of Match, 2015.
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Homicide up 55% in Drug-Plagued Mexican State of Michoacan
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HOMICIDE UP 55% IN DRUG-PLAGUED
MEXICAN STATE OF MICHOACAN
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While President Enrique Pefia Nieto's campaign
against violence is helping aubdue criine in many parts-
of Mexico, the southwestern state of Michoacin, home
to some of the most violent drug cartels in the nation,
experienced a 55% spike i—n homicides in'aolq. '

A regg;;m Spanish newspaper £l Poig
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new statlstics from Mexico's National Public Safety System that expose the dangemus
state of affairs in a provinee warred by ls atti activeness to large dng cartels and -
prcpenslty for inter-carte} wars that oﬁen Jdmipact the lwes of uivilinns, Micheardn police |
reglstered 272 homicides between Jatinary and Marrh 20143 only 175 homizides oceurred
duning those same months in'se1s: 'The tew stausucs are part of 4 growing lrend
}‘vhdms.céu vegistered 162 homicides duting ﬁ:e ﬁral thme mcn‘rhs of 2012, and only 152
homlmdes ih ﬂ:e equwalent petied of 2008. .o

‘Miclioacin has also suffered a signiﬁnant ineiease fn of.hel cm'nas I El Pais notes, the
state also stw any increass in armed robberies, kidnappings, | and mcldbuf.s of vape. Rape
¥epoits wete 1rp almost 30% thisyear, h'om 84 reports of mmdents in the ﬁrst three
moxiths of 2013 to 308 this year,

The statistics ﬂ-om other arens of Mexico pmve,s that Michoacén isfacing a wnfque
problem, On'w zatioual level, homicides drapped 12% during thie first thres smonths of the
yeu. There are eurrently 4,047 homicides on the record for 2014; this time last year,
Mexico had registered 4,610, Of those 4,610, 961 were in Michoacdin.

The higher homicide e comes as & surprise to some, 85 the Mexican government made
gigantie strides in the wat on diug cartels dAuring the first quarter of the year. In Fehruary,
Mexican officlals arpested Joaquin Tl Chapo' hngnﬁn

,__t_tp { ferww. breithartcomn/Breitbart-Te -
Faid-Of-Bra), the bead of the notorious Sinaloa carte] and one nf the most dangercus and
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Homicide up 55% in Drug-Plagued Mexican State of Michoacén

elusfve dru Tords in Latin America. Guamin had risen frorn fhe ashes of the Guadalajara
cartel of the 1980s to become the leader of his own organization of drug (raffickers, a
gronp that had caused mayhem for decades in southwestern Mexico.

The arrest of El Chapo was 1ot enongh, however, and the rise in drug-related viclence in
Michoachn proved just how sophisticated drug carte] nperationa can he. This week,
Mexdcan officials punotmend a mass arvest ‘

atip;/ Swww hrejthard £5ysl i of
oe than one bundred drg-affiliated eriminals in the state--all posing as anti-drug cartel
vigilau tes, The Mextean government's inability to reach the.most remoteareas of the state,
controlled by violent organized crime groupe; haz vesulted ina couhter-offensive by armed

etvillans, pacticniatly against the lafe Kniphts Templardrag-cariet _
Chitns/ v iihart.com/Bie Peace/a014/01/ 18/ Mexicans: ing-On-Vigilante-Self-
Help-G -To-Pight-Cartels). . o .

The AFP not it conn/svstem/ wire/6782506k-d6eh-4cad-0032-

oR6ea17cfab) that senior foderat officlal Alfredo Castillo explained that police had had
thedr suspicions of these groups for somie time, bt could not find infiltrated organized
¢rime members uotl now: "The snspected eriminals clearly eovered their activities by
pnshug as members of the self-defense groups in that town, wearing white shirtg with the
worda 'Pree Huctame’ and *Self- Defense Group." '

Despite: the tragie news from Sinaloa, many are optimistic thaet this time, the increase in
homicides is a product of a slgnificant diminishing of the power of the Enights Templar,
coupled with the fall of E1 Chapo--a last gasp of the old order, That is not to say that the
end of the Knights Templat would signify and end to the power of organized crime I the
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11 Numbers To Help You
Understand The Violence Rocking
Mexico

The Huffinglon Post | By Eing. Cordts (feine-aursiall (fusotetlodiilyr con/eineaoris)
Postad: 10/1/2014 1:26 pr EDT | Lpdeted: 11220/2014 1:5% pm E&T

Every week, we bring you one overlooked
aspect of the stories that made news In
recent days. Have you naticed the media
forgetting all about another story’s basie
Sfacts? Tweet BT heWorldPst
(htips:/wltter.com/TheWorldPost) or let
us krow on gur facebook page

119] k. ctim,

On Sept, 26, dozens of smdents at a Mexican teachiers’ eollege went missing
{hitp:/ fwww huffingtonpost.cam/2014/1 0/30/mexito-missing-
students 136060706 htmi?i 4146866511 ater 2 protest in the aity of Iguela, They

were tast seen bring hanled off into police vana and haven't heen heard from since.

While searching for the missing students, investigators have uneovered a string of
tnass graves, polies working for drug cartels and government officials at the helm of
eriminal aperatlons,

While overall violence in Mexico has deercpaed

N www, B PATIDE.COTN K [1E gr-Persss G T WY 2
president#axzzaHipoVidNZ) in recpnt vears, the cutrent investigation has once again
piit the spotlight on the ruthless force of the drug cartels, bristal hehavior by state
sepurity forees, and rampant corruption that ase haunting pusts of the eountey.

Here are 11 humbers that will help you nnderstand the sceurity slmation
in Mexico.

http://www hulfingtonpost.con/2014/10/3 1/mexico-violence-nuinbers_n_6075258.html
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The Seven Financlaily Fatal Sins We
AllMade This Year (And How To
Atong)
{hitp:/nanv. huffi ngtonpost.comi201 4f
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Quick Raed
(hﬂp!I!m.wt.hufﬂnglorlpa:t.r.um|2014a"lzf19|'ﬂ
Hatal-sins_n_8201230.kim#} |Comments
attp:ivewechulfinglonpest.comy20140 28,

datalsing_n_6201230.himifcomments|
[12.21.2018
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o

. ) 43 :
The SEEGIDALON | ts missing since the Tguala protest in Seprember. Acearding |
1o witnesses, {http:/ fwwrv newyorker.com/news/ news-(esk feriais-mexicp- '
gisappearanee-farty-threel the students were heading out of the elty when several
$200PS came under fire by palice and masked gunmen, By the night's end, elx people
had besn shat dead. The body of one student waa later found with his face skitned
afifhis eyes gouged out, Dozens of young meh were geen

P a5 feraha

LR b J2Ly

L)

remaing that ave been ldentified through DIVA tests so far have not belonged to the
miselng students, The results of additional DNA tests are still pending.

&5,000
ke votal pumber of people estimated to have heen Jdlled
nters.com/article/2014/ 08/ 07/us-mexico-violence-wome
- JSEREA=608F20140807) sinte the the adminlstration of former President

Felipe Calderén laurched its war on the drug cartels,

nietgs-challenge-criminal-gartels-a pdi-rule-of Jevr-in-mesive aspx) that drug artel
viglence in Mexico hegan ta escalate in 2004, under former President Vincente Fox.
After assuming office in 2006, Calderén launched a massive erackdawn agalnst the
crimival organizations, elying in large part on the arty, While security forces seized
record amounta of drugs and were able to eaptur or kil dozens of carte! bosses, 1he
offensive came at o price.

Violence between rival cartels and the security forces lead to years of intense
ploodshed, The security forees’ brutal tactics compromised thelr legitimacy. And while
the aggressive action made it harder for cartels to maXke money from the drug trade, it
also fostered the growth of smaller eriminal groups that reljed en eriminat activities
other than smuggling drugs, auch as kidnappings and extortion.

Calderén's successor, cutretit Preident Enrique Pefia Nieto, vowed at ihe start of bis
resi P FATA TAAN s world-fatin-amerfen-1 2440) 10 FeVElSR
Calderén's approach and reduse the rale of the military in the fight against ﬁm cartels,

8,000
The number vf people reported missing or disappeared from the start of Pefia
Nieto's administration in late 2012 until May 2014, aggording g Meduy's Interior
Mindster Osorio Chong (bitp:/fwwe hrworg/uews /201441008 /mexicn-
disappesances-reaponge-falls-short). ‘The officia! later clarified that the actuai
nuraber of “people not found” topped 22,000, a st that includes people who were
reported migsing during both the Calderon and Pefia Wieto administrations.

22,732
The nurber of homicldes in the country reported in 2013, accarding to
Mexico's National Sratistis Institute (hik wffonlinewsicom/articles/mexican: i
homicide-cate-fell-12-8-in-2013-statistios-agence-says-1406165624) (Ineg). Inegi :
reparta that the main cause of Geaths was firearma, followed by knives and strangling.
The data da riot speeify how many of the cases were refated to organized erime,

The 2013 tite, which is equivalent to about 19 homieides per 100,000 residents, isa
significant drap fram the number of cases at the height of the war on the cartels, when
rates spiked Lo 23 homicides per 100,000, ‘The investigative journalism group InSight
Crime points out, however, that the stutlstlea dort laclude bodies [hal were peyer
found (hitps/fwww. Ingighterime. 0rg/news-a0a Lysis/mexize-pregigent-tiumpets-
security-improvements).

By eomparlson, the 2012 murder rate 1n the United Stats

(Bt forvw rastory.com/5s/2013/00/y-g-myrder-rate-higher-than-n aarly-all
nmmmmmjg;&i-jﬂgﬂ was 4.7 per 100,000 people. The highest
M
rate in 2012 was recorded In Honduras, with 004 hotnicides per 100,000,

10.7 Million :

http:/fwww.hufﬁngtonpost.mmfZOM/ 10/31/mexico-violence-numbers_n_6075258.htmi 12/29/2014
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The esti.maxeé number of households from which ot lenst one member was

the VIEBEERED e in 2018, aceording to a self-reported survey conducted
earlier this vear by Mexieq's National Statistics Agency

(http:, {nsi X s i On-SUIVEY-

W The numberis equivaient to nearly 40 pescent of Mexican
onseiiolds.

s itier ect?

if i

sfetilialid

; Vb Hulal B ] Pl sk M exinh t
SAMARERT ! - s espe NOLY come ppings,
InSight Crime adds. While the study indicates 120,000 penple weve estimated to have
Peen the vietim of Kidnapping in 2013, only 1,658 cases were reported, :

1,688
The number of reported kidnappings in 203, which i Up 15 percens
mmwiﬂah@ime.mmammmmmmﬂmmm from the
year before, The ntimber of kidnappings hes grown every year sinee Calderén : e e .
launched his messive crackdavn on the eartels, . FOLLOW HUFFPOST

2,764
The numpber of women murdered in Mexien
s rticle/ 201, ~mexion-violence: - ’ Emoil Address : w ’
idUSBREA380BF20140807) [n 2012, Reuters notes that the humber rose 155 percent . : : : ———
between 2007 and 2032, In northeastern Mexico, the rate jumped by an even higher % The Mortihg Emeih ¥ WardPos!
500 percent between 2001 und 2010, The nost dangerous state for women in 2012
+whs Chihughua, with 22,7 murders for every 100,000 female restdents,

47,000 D

Rat 1ep storivs and blog posts efmailed 1o me each day..

The number of migrants estimated to have been killed in the past six years L e
due to organized rime while crossing Mexleo on theit way to the United States. This o
figure, campiled by the Tngtitute for Women In Migration . 1 Weteh Azlz insari Get
(bttps/ fwww jpm ot/ ies At intfiles/Jive /sites/lom/Hles/phn/docs/Fatal-Journeys-Tragking: © . Rideulous With Grover on ;
LivesLogt-during-Migration-zuaq.pdf), inchides hoth Central Amerleans and { iﬁiﬁ}%’ﬁ% sobin .
Mexicans. Atcording to the National Commission for Human Rights, at least 7,00¢ O g cofm e iz :
migrants disappeared in Mexico between 2007 and 2012, P preve
_ Lhttp:/fiim 6.cop/3528686/a2iz
800 Percant " Ansarlsosmie-girent:
The rise in the numibex of reported vases of torture at the hands of CY el
Mexdeo's poliee or armed forces in the past decade. Amnesty International e
reports that ore than 1,500 Deoplefiled a complaint sbout turture or dl-treatment i Led Zeopelln l.oses First
mgmmﬂmmmwmﬂ%@%jmﬂumm © i Roungin ‘Steirway to
i : rlties-turn-blind- in 2013, 4 600 Lo Hmiﬁ%t:%%mszns .
' . N N ' n . H
percent rise from the number of cotnplaints In 2003, The complaints included P {hitn; lime.som/3528355led
accusations of beatings, death threats, sexus] violence, €lectric shocks and near- i ﬁg‘:—:l!‘“— é:‘u? !a "Eﬁ;rﬂmmg on:
asphyxintion, Aseparate Amnesty survey found that 64 percent of Mexicans are afraid lawsuilt)
they would be tortured by authorities If they were to be deraibed. - (bt Mtime.comiaszalisled
" zeepslin-loses-frst-round
7 . " nstaitway-to-hepven-
The number of tortuvers convicted in Mexdeo's federal courts, acearding to R
Amtnesty, The group notes that according to Mexien's Pederal Judicial Council, federal . B A
courts denlt with 123 prosecutians for toriure between 2005 and 2013, Just seven of i TinderThinke You'll Pay .
those cases resulted In convietans under federal Jaw. Co W
fo e e e e et e o s e o e —
' More From The WorldPost On The Search For The Missing Students: ;| . 0 ting-app!
o (hlsime comr32e47g inder
. 1; - .mobils-clating-annl}
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Amid Vigilante Surge, Homicides Up 45% in Michoacan, Mexico - InSight Crime | Orga... Tage 1 of 2

Il

1 Homicide and exorion levels have rigen
significantly this year in Michoacan, southwest
Mexico, indicating that vigilante groups have
not proven successful at reducing violence, and

‘ may be contribufing to the worsening security
situation.

Homicides increased by almost 45

+ percent in Michoacan in the first six
months of 2014 compared to the same

period last year, according to statistics released by Mexico's Secretary for

National Public Security (SESNSP) (pdf). In total, 555 homicides were reported in

the state between January and June 2014, up from 384 murders in that peried in

2013,

Vigilante groups in Michoacan

The months of March and May this year marked the first time homicides have
reached 100 in @ month since the government began its records in 2006,
reported Milenio.

According to the figures, extortion has alse increased by over 40 percent in the
state. Between January and June this year 225 extortion cases were reported, up
from 157 cases in the same period in 2013, These figure mark the highest level
in a six-month period since 2009, according to Milenio.

InSight Crime Analysis

The recent government figures indicate that although Michoacan's self-defense
groups may have weakened the Knights Templar carlel, they have not
succeeded in improving the state's security situation. In fact - despite a January
agreement between vigilantes and govemment authorities to incorporate self-
defense groups into an official rural defense force -- the vigilantes may be
contributing to a deteriorating security situation.

http ://www.insightcrime.org;’ncws—bricfs/vigilante-surgc-homicides—rise-mi choacan-mexic... 9/12/2014
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*

SEE ALSO: Mexico's Security Dilemma: Michoacan's Militias

Although Michoacan's security commissioner launched the rural defense forces
in May, only around 3,000 of the estimated 20,000 vigilantes had applied to join
the force by the registration deadline. Self-defense forces that either chose not to
take part or were excluded from the process have continued to operate in the
region, with one rogue group taking over a town near the port of Lazaro
Cardenas in late June, The rise of the militias has led to a large guantity of
unregulated arms in the region, Including high-power weapons such as AK-47s,
AR-15s, and sniper rifles.

There have also been indications that some vigilantes have become criminalized,
raising the question of whether the groups might themselves be extorting locals.

The rise in homicides and extortion is likely attributable in partto a scramble for
territory among criminal groups looking to fill the power vacuum left by the
depleted Knights Templar. One of the groups attempting to take over what
remains of the Knights' criminal empire is the Jalisco New Generation Cartel
(CJNG), which the Mexican government has claimed worked with Michoacan's
vigitante groups In their fight against the Knights Templar.

What are your thoughts? Click here to send InSight Crime your comments.

We also encourage readers to copy and distribute our work for non-commercial
purposes, provided that it is attributed to InSight Crime in the byline, with & link to
the original at both the top-and bottom of the articte. Check the Creative
Commons website for more detaifs of how to share our work, and please send us
an ematl if you use ah article.

http://www.insightcrime.Otg/news-briefs/vlgilante—surge—homicides—rise-michoacan-mcxic. . 971272014
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Mexico violence leaves 22 dead in Michoacan | World news | theguardian.com Page 1 of 2

This site uses coolies. By continuing to browse the site you are agreeing
to our use of cookles, Find out more here

theguardian

e — T
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Mexico violence leaves 22 dead in

Michoacan
Gunmen biocked roads and ambushed police as fighting
intensifies between police and drug cartel in western Mexico

Associated Press n Mexico City
thegnardlan,com, Wednesday 24 July 2013 02,26 EDT

Foderal agents and soldiers stand guard ot 1 roud fn Michvacan wlhere bEtonrs wiare ambusbed leaving 20 gunmen
and 1o foderal agents deaid, Phalographs Su/BPA

Aty

Viglent clashes across the Mexican state of Michcacan killed at least 20 gunmen and two
federal police officers, the government said.,

Gunmen blacked roads and ambushed police patrols in at least six different arcas of
Michoacan on Tuesday, the interior department said in 4 statetnent.

The department said federal agents repelled the attacks, killing 20 and wounding an
unknown number of assailants. Two police officers died in the shootouts and 15 were
waunded, it sald,

Fighting between the Knights Templar drug cartel and federal police has been
intensifying over the past week in western Mexico. Al least four police offlcers have been
Xilled in shootouts with guanmen in Michoacan since Thursday.

On Monday, five people were killed when gunmen opened fire on 4 group of community
self-defence mambers gathered on a plaza in the Michoaean town of Los Reyes.

About 300 masked community vigilantes wearing gimilar T-shirts arrived at city hall in
Los Reyes and announced they would take over policing the town, Minutes later three
assailants opened fired on the crowd, killing three memibers of the self-defence group, a
police officer and a passer-by, prosecitors said.

Self-defence squads have been set up in recent months in Michoaean by people wha say
they are fighting violence, kidnappings and extortions carried out by drug cartels.

Also on‘ Tuesday, authorities in the northern state of Chihuahus said police found the
bodies of six men in a remote village where several homes and cars were set ablaze,

hitpy/fwww.theguardian.com/world/201 3/jul/24/mexico-violence-22-dead-michoacan/print  9/12/ 2014
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A statement from Chihuahua state prosecutors said two of the victims found in the
village of Mesa de Ja Reforma had been decapitated and all six were shot.

Four of the vietlms were wearing law enforcement uniforms and bullatproof vests but
are not belleved to have heen police officers or soldiers, prosecutors said.

The bodies were found on Monday. The village is part of the town of Guadalupe y Calvo,
which is in the "Golden Triangle", an area uged to grow marijuana and opium poppies.
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Six killed in clashes in
Jiquilpan, Michoacan

Dalia Martinez / correspondent| El Universal
07:27Friday 02 May 2014

. Twittear! 0

This is the second shoot out in the area in less than 48
hours

At least six men were killed in a shoot out in the municipality
of Jiquilpan, Michoacén, One of the victims was identified as a
former local policeman.

This the second clash in less than 48 hours in the area, and it
{s considered part of a new dispute between the New
Generation cartel, from Jalisco, and the Templar Knights.

According to the Public Security Ministry (35P) in Michoacan,
the combat began around 9:00 pm in Jiquilpan, and then move
to Sahuayo, near the state of Jalisco.

Preliminary reports indicate that a crossfire began around
10:00 pm in the bar K-ONE, in Jiquitpan, on the road from this
town to San José de Gracia-Manzanillo.

An armored group entered the bar, apparently looking for two
persons, one of them a former municipal police, and when the
couple tried to run away they were killed in the place,

The aggressors escaped on a truck and a few moments later
another group or armed men went after them. The members
of the first group were found dead on one of the main streets
of the town.

The Mexican army was deployed in the area and the criminals

were dispersed, but two men were found dead on other street

and a few hours later ancther series of shoot outs were
reported and two carpses were found in the aftermath.

So far, neither the Public Security Ministry or the Office of the
Attorney General have an official report on the clashes.

http://www.eluniversal.com.mx/in-english/201 4/michoacan-clashes-templars-87869.html 0/12/2014
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NEWS

6 Dead in Cartel-Style Killings in Western Mexico

6 men dead in cartel-style killings in west Mexico state; drug lord's brother also found sfain
The Associated Press
MORELIJA, Mexico

The bound bodies of six men were found duinped on a street Friday in the western Mexico state of Michoacan,
where authorities have claimed to be making headway against drug gang violence.

The dead men were found next to a hand-lettered sign in which a drug cartel claimed respongibility for the
killings.

The Michoacan state prosecutors’ office said in a statement that the bodies found in the city of Uruapan had bullet
wounds. Photos showed the men's heads were wrapped in what appeared to be packing tape and their hands wete
tied behind their backs.

A sign left next to the bodies made an apparent reference to the New Generation drug cartel: "We are here now,
and we are here to save you, Respectfully, the Michoacan New Generation Cartel.”

New Generation is based in the neighboring state of Jalisco and has been battling the Michoacan-based Knights
Templar cartel.

The Knights Templar gang was partly expelled from Michoacan by an armed vigilante movement and the Jalisco
gang appears to be trying to move in.

In ancther part of the state, prosecutors reported finding the body of Aquiles Gomez, the brother of the Knights
Templar's top remaining leader, Servando Gomez alias "La Tuta," or the Teacher. The body was found with a
bullet wound in the Pacific coast port city of Lazaro Cardenas.

Servando GGomez remains at large and is believed to be hiding in the mountaing of Michoacan

Following the vigilante uprising against the Knights Templar in early 2013, the federal government stepped up
army and police presence in Michoacan and effectively deputized many of the vigilantes.

Despite those efforts, many people in Michodcan say the security situation remains grim.

"It is hasn't improved; this has al} been cosmetic," writer and activist Homero Aridjis said. "There has been a
political strategy, of declaring this (the security erisis) is over by decree."

Aridjis said some patts of the largely agticultural state have come to resemble the wild west, with roving bands of
thieves stealing horses and cattle from farm families.

"This is destroying the farm economy, which is vital,” Aridjis said.

Copyright 2014 The Associated Press. Al rights reserved. This material may not be published, broadeast,
rewritten, or redistributed.

http://abcnews.go.comf[ntemationalfprint?id*zs 626580 9/22/2014
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AANEWS

6 Dead in Clash Between Mexican Vigilante Groups

Clash between rival ‘self-defense’ groups leaves 6 dead in Mexican state of Michoacan
By ALBERTO ARCE

The Associated Press

MEXICO CITY

A clash between two rival "self-defense” groups in the western state of Michoacan on Tuesday left six
people dead, including the son of one of the group's founders, officials and militia members said.

Alfredo Castillo, the federal government's security commissioner for Michoacan, told Grupo Formula
radio that the groups fought at a barricade at the entrance to the community of La Ruana, He said it
appeared that four from one side had been killed and two from the other,

"3 Ruana is the only place where we have two leaders with influence," Castillo said.

The vigilante groups emerged more than a year ago when farmers and ranchers organized and armed
themselves to confront drug traffickers in the violent state. In May, some members of "self-defense”
groups were demobilized and integrated into a government-sanctioned rural police foree.

Castillo said that a group led by a man nicknamed "El Americano" had been upset for several months by
the way Hipolito Mora, the leader of the other group, had been taking over land in the area that had
previously been controlled by the Knights T emplar cartel. They had also disagreed over who would
speak for the "self-defense" groups.

Castillo said the various groups must not try to expand their areas of influence.

"Fiach has to stay in his community," he said. "If we have clashes between different communities we'll
. y . s
practically have a civil war."

"We can't have strongmen,” he said, adding that "those responsible for murder will be held accountable.”
Mora told Milenio television that his group was attacked by a heavily armed rival.
Mora said there were ™five or six dead, we don't have time to count them, among them my son."

Castillo said through his Twitter account that federal forces were trying to control the situation, A
message left for his spokesman by The Associated Press was not immediately returned.

Tuesday's confrontation oceutred in an agricultural region called the "Tierra Caliente," or Hot Land. It
was supposed to be an area the federal government had gotten under control through the demobilization
of the "self-defense” groups, which had largely succeeded in pushing the Knights Templar cartel out of

http:f/abcnews.go.comﬂntemationalfprint?id=27649690 12/29/2014 )
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the state, something federal police and troops had been unable to do.

Copyright 2014 The Associated Press. All rights reserved. This material may not be published,
broadcast, rewritten, or redistributed.

Copyright © 2014 ABC News Internct Ventures

http://abenews, go. com/Tniernational/print?id=27649690 12/29/2014 i
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t g & M
By David Agren (/contributor/dé vid-agren)
January 13, 2015 | 12:10 pm

in December 2008, former Mexican president Felipe Calderon %auncﬁed the country's
current war agalnst organized crime by sending troops to his home: state Michoacan
(https://news.vice.com/topic/michoacn), a place that Is now bristiing with tenslon and
renewed fears after a string of shootings in recent days.

One year after the federal government senta special commissioner to take over
(http://www.excelsior.com.mx/na cional/2014/01/16/938497) security In Michoacan,
claiming the commissioner would disarm the militias that had risen up against drug gangs,
the state is stlll violent and impunity still pervades for serlous crimes such as extortion,
kidnapping, and homicide.

The militias remain armed and the violence appears to show no sign of letting up,
signalling the persistent Inability of faderal forces to create tranquility for residents caught
in the cross-fire between opposing forces.

On Sunday morning, five autodefensa miiitia members from the tiny Pacific coast
community of Huahua were killed after being ambushed
(http:f/www.milenio.com/policia/embosca n_comunitarios_Aquila-

matan_cin¢o_com un1tarios_AquiIa-mueren_enfrentamiento;0_444555?35.htm|) by a
group of unidentified armed menon a dirt road heading toward aranch called El Socorro.

Last Tuesday, january 6, nine people died after what authorities called a shootout
between federal farces and members of another civilian militia who had been occupying
the city hall In Apatzingén, about 315 miles west of Mexico City.

ht‘tps:ﬁnews.Vicc.com/article/michoacau-the-birthplace—of—mexicos-dmg~wa.r—is-still~a-viol... 3/17/2015
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But witnesses insisted some of the victims tried to surrender, screaming, "Don't shoot,”
actording to the Associated Press (http://www.thestate.com/2015/01/1 0/3920340/clashes-
in-western-mexico-call.html). Graphlic photos circulated online
(https://twitter.com/YaMeCanseDELP Ri/status/552539297799491584) of a group of victims
found in a pile embracing one another, suggesting an intentlonal massacre,

enfrentamiento en Apatzingén
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Federal officials on Monday denied the accusations of extrajudicial executions of the
militia members who were forced out of the building, and said all but two of the victims
were struck by friendly fire.

A shootout'In mid-Decembe;r b‘etWeen'rivai se!f-d‘ef-énse grouips In the town of La Ruana,
near Abrat'zi‘n’gé‘n killéd‘ﬂ including the'son of lime grower Hipdlito Mora

(https /mews vice. com/artmlefmichoacan -mexico-breaks-bad-again-after-shoatout-
between rival-militias-kills-11), who founded the vigilante movements formed to fend off
the Knights Te_mplar drug cartel, ‘

Michoacan Breaks Bad, Again, After Shootout Between Rival Militias Kills 11. Read
~more here. (httpszlfnews.vice.comfartlciefmichoacan-mexlco-breaks-bad-again-after-
shootout-between-rival-militias-kills-11)

The Knights Templar symbolizes the fruits of the divide-and-conquer strategy of Mexico's
federal security forces, for better or worse, The gang formed after the crippling of the
cartel La Familia Michaacana — making the Knights Templar another example of a

cartel emerging from a split or destruction (https://news.vice.cam/article/latest-mexican-
drug—1prd-arrést-is-a-fatal—blow—to-the—beltrn-l_eyva-cartel) of alarger group.

The cult-like "Familia” helped spark Calderon's military push against organized crime by
bowling human heads onto a dance floor in 2006. La Famllia split in 2010, sparking a
criminal war over control of Michoacan's iucrative meth and agricultural markets. The
Knights Templar faction prevailed. ‘

The gang then dove deeper into lllegal actlvities (https://newsvice.com/video/fighting-
mexico-39-s-knights-templar-ca rtel) such as extortion, to the point that shoe shine boys
and fruit vendors pald them part of thelr profits, until the self-defense groups began
forming In February 2013, and started running them off.

Now the self-defense groups appear to be fighting each other, or carrying out the same
iilegal acts they once combatted.

https:/news. vice.com/ article/michoacan-the-birthplace-of-mexicos-drag-war-is-still-a-viol.. 3/17/2015
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Further clouding the battle lines, former cartel members insome cases joIn the ranks of
the vigilantes forces, a phenomenon-leading to fatal confrontations between opposing
(https:/!news.vice.com!articEe/mexico-s-self-defense-miIitias-foiiow—cartels-into-deadIy-
Internal-conflict) self-defense groups.

Mexico's Seif-Defense Militias Follow Cartels Into Deadly Internal Conflict. Read
more here, (https:!!news.vice.com/article!mexlco-s—self-d efense-militias-follow-cartels-
into-deadly-internal-conflict)

A!berto Suarez indo, the recendy appomted archbfshop of MoreHa, Michoacan. (Photo by Dawd Agren)

"There's 2 big confusion,” said Archblshop Alberto Suarez Inda of Morelia, the Michoacan
State capital, i_n an ihterview with VICE News, -

"They changed thenr sh;rts and now they're self defense forces " he said of the so- catled
atrepentidos, or. “repentant anes" who leave mmlnal gangs to. JOIﬂ the vigitantes..

https:// néws.vice.comfarticle;’michoacun-th;-“t;irt.hpllace-uf—l_hexi.cos—druguwar-is.—still‘-a—viél.... 3/i 712015
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Popé. Francis elevated Suarez to cardinal only recently, on Jan.5. The appointment was
widely seen as a sign of the Vatican's dissatlsfaction wlth the poor security situation In
Miichoacan, which has claimed the lives of priests and lay church mermbers alike.

For one parish priest in the state's Tierra Caliente region, or "Hot Land" — so named for its
scorching climate, but also reflective of the "heat” created by organized crime — the
situation has deteriorated over the last year.

we're a little worse off now,” said Father Patricio Madrigal, a pastor in the town of Nueva
ltalfa, and one of the many priests who's offered spiritual support to those fighting

back. "Before, we all had the same enemy. Now we don't know, No one is protecting us."
New Rural Police Force Emerges After 'Death’ of Autodefensas. Read more here.

(https://news.vice.com/articlefnew-rural-polEce—force-emerges-after-the-death-of—mexlcos-
autodefensas)

The shootouts and slayings — plus lingering suspicions that the government gave guns
and badges to unsavory locals characters — show that Michoacan is in morass, leaving
many residents wondering if the region’s long history of illegal activity is impossible to
QVercomme.

*Many of the peopie that got involved with self-defense groups, besides being citlzens,
many are farmers, many have had some sort of relations with narcotics trafficking,” said
Migue! Angel Sanchez, editorial director at the Michoacan news agency Quadratin.

"The state, or the groups of the state, that should be guaranteeing security, are not only
are not guaranteelng security, but they're acting itke criminal groups. They're following the
strategies of the hit men,” he sald,

It's what happens when you put in a political

operator.’

https://news.vice.comiarticle/michoacan—the—birthplace-of-mexicos-drug-war-is-stﬂ-l-a-vio}_,, 3/17/2015
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The situation has also generated uncomfortable questions on whether fighting crime was
ever the top concern of an image-conscious federal government.

President Enrigue Pefia Nieto started his termin December 2012 by simply not talking
ahout insecurlity, which was seen as detrimental to Mexico's international image as the
administration promoted a pro-Investment agenda.

He eventually responded to the crisis in Michoacan, though, by appolinting a trusted
operator, Alfredo Castllio (http:/fwww.red politica.mx/yopolitico/perfil/alfredo/castillo-
cervantes), as the state's new commissloner for security and development, The
appointment on January 15,2014 — a year ago this Thursday — made Castillo the de facto
governor of Michoacen, or a federally ma ndated "viceroy," as some critics contend.

"There's an Intention of putting a happy face on things, and permit the people to continue
doing business,” said Sanchez.

Castillo pinned badges on some of the vigilantes, arming them and naming themto a
Rural Force (https://news.vice,co m/article/new-rural-police-force-emerges-after-the-death-
of-mexicos-autodefensas), and thereby spreading a media message of a Michoacan
maoving toward peace.

»Castillo has been putting out fires from the moment he arrived, and has also started
some others," jorge Kawas, an independent security analyst, told VICE News. "It's what
happens when you putina political operator.”

In recent months, the focus of news coverage on Mexico turned to Guerrero, where
students from the Ayotzinapa Norma! School were attacked and kidnapped by a local
palice farce.

"The killing of these [43] students made it o that national and international attention

turned toward Guerrero," Sanchez said. "But this doesn't mean that things have been
resolved in Michoacan,” .

https://news.vice.com/article/rnichoacau-thc-birthplace-of-mcxioos-drug-war~is—still-a—viol... 3/ 1?/2&1 é 0055 |
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The Michoacan state attorney general's office said it was Investigating Sunday's attack on

the Pacific coast, and federal and military forces sent reinforcements 1o the region. One of

the victims was identified as Rafael Meraz Arteaga, commandler of the autodefensa militia

in Huahua.

Watch the VICE News documentary: Fighting the Knights Templar Cartel.
(https://news.vice.com!videofﬁghting-mexico-39-s—knights-temptar-cartel)

in photo above, Mexican federal police forces patrol a street In Apatzingdn, Michoacan, on

Jan. 82014,

. Follow David hgren on Twitter @el_reportero (hrips./twitter.com/el_reportero).

TOPICS: americas (/topic/americas), mexico (/topicimextco), michoacdn (/topic/michoacn),
apétzﬂvgan (/topic/apatzingan), vigitantes (/topic/vigitantes), mikitias (/top/ c/mifitias), guerrero
(rropic/guerrero), alfredo castifio (Mtopic/alfredo-castilfo), fa ruana (topicia-ruana), huahua
(fropic/huatua), self defense (/topic/seli-defense), knights templar (/topic/knighis-templar),

drug war {(/tepic/drug-war)
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Death toll rises in Mexico's roiling Michoacan state
Email  Facsbook 73 Twiter 211 |4+ [{4]

10t 18

Vigilante groups in Michoacan state of Mexico register weapons

BY TRACY WILKINSON
January 12, 2015, §.19 p.t.

Five more members of a vigilante "self-defense” group were killed during the weekend in
a spiral of violence sweeping parts of Mexico's troubled Michoacan state, showcased by
the government in the last year as a security success story.

http://touch Jatimes.com/ 3/17/2015
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Atleast 25 people have been kﬂleg;"n lga lasg m in a string of ambushes, clashe§and
%22 shootings involving vigilan ﬁ Q ﬁ‘,‘@i’éﬂians and the army and fed &%

The dead included the son of one of the top founders of the so-called self-defense
paramilitary organizations that rebelled against traffickers and local authorities in
Michoacan two years ago.

Tn an attempt to restore order after the rise of the vigilante groups, President Enrique
Pefia Nieto early Jast year poured federal forces into Michoacan and appointed longtime
aide Alfredo Castillo as federal commissioner for the area. Castillo attempted to convert
the vigilantes into a more formal rural police force, but many refused to join or disarm.

The raging killings, kidnappings and extortion that had long dominated Michoacan,
where drug gangs for years controlled police departments and city halls in many parts of
the state, seemed to decline. Several top leaders of the principal cartel, the Knights
Templar, were captured. : .

But violence erupted again late last year. Criminal gangs, including one offshoot of the
Knights Templar calling itself the Viagras, re-infiltrated Michoacan cities, and factious
rivalry among the vigilante groups also triggered clashes.

For Pefia Nieto, pacifying Michoacan and Castillo’s role as federal commissioner are tests
of whether the government's most highly touted security policy can work,

Castillo on Dee. 23 dispatched more federal troops to the western part of Michoacan
around the city of Apatzingan, a particularly restive agricultural region that sits on the
edge of territory known as Tierra Caliente, or Hot Land.

One of the worst incidents occurred Jan. 6, Nine people were shot to death during a
federal operation to take back Apatzingan City Hall from gunmen who occupied it last
month.

Initially, Castillo said the dead, most of whom were in vehicles outside City Hall and
included at least two women, were killed by the army and police after opening fire.
Several witnesses who spoke to reporters, however, gave different versions, including
one that suggested the dead were not armed. :

Castillo on Monday changed his account of the shooting. Ina presentation to journalists,
he said autopsies and further investigation indicated five of the nine were killed either by
crogsfire or friendly fire — they had bullet wounds from weapons used by federal police
and by gangsters. Two others werc killed by federal police, one was killed by friendly fire
and the ninth was hit by a car and killed, he said.

Several "were killed by their own companions,” Castillo said.

http://touch.latimes.com/ 31712015
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It igriot clear whether the Mexicaﬁgugic ﬁ be@\ie this description from a .
gesgrnment already suffering fro MEBdence. Mexicans are still  #7%

il
ZEd Dy 1 T 0T 43 college students Dy COITup
and the shooting deaths of 22 suspected gang members in which three soldiers were
charged with homicide.

b

In the ambush of five people that was reported Monday, victims included a leader of a
vigilante group near Apatzingan. They were killed Sunday as they drove through the
mountainous region; six were injured.

The first major shootout that may have lighted the fuse was on Dec. 16 near the town of

La Ruana. Eleven people were killed, including the g2-year-old son of a leading vigilante
founder, Hipolito Mora. Mora claimed his group was attacked first by a rival faction and
shot back only after two of its members were killed. The batile lasted two hours, he said.

Both Mora and the head of the other faction, Luis Antonio Torres, known as "El
Americano” because he was born in California, were arrested and remain in jail.

Castillo came under withering criticism after it was reported that while the La Ruana
clash unfolded, he was lunching in Polanco, Mexico City's swankiest neighborhood, and
then seen entering a Rolex store. He later said he was in Polanco becanse a work meeting
at presidential headquarters nearby was eanceled at the last minute, and he was merely
accompanying a friend into the Rolex shop.

Some local officials, residents and others have suggested it was inevitable that security in
Michoaean would once again deteriorate. The government's decision to rely on vigilantes
for security, even if only temporarily, is like unleashing Frankenstein, they said.

The vigilante movement "is nnderstandable ... understandable that they are fed up and
want justice and to be able to defend themselves," said Alberto Suarez, archbishop of
Morelia, the Michoacan capital, who is part of a new crop of cardinals being elevated
next month,

But, he told the Reforma newspaper, "none of these groups have the right to kill It is
outside the law."

News assisiant Cecilia Sanchez in The Times' Mexico City bureau contributed to this
report.

Related Content

Third priest killed this year in Mexico's Guerrero state

http:/flouch.latimes.com/ 31172013 .
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Mexico Travel Warning

LAYT tIPDATED: AJGUST 15, 2014

The U.S. Department of State warns U.S. citizens about the risk of traveling to certain places in Mexico
due to threats ta safety and security posed by arganized criminal groups in the country.

U.S. citizens have been the targel of violent crimes; such as kidnapping, carjacking, end robbery by organized criminal groups In
various Mexican states, For information on security condltions in specific regions af Mexico, which cani vary, travelers should
reference the state-by-state assessmants further below. This Travel Warning replaces the Travel Warmning for Mexico, issued
Januaty 9, 2014, to update Information about the security situation and to advise the public of additional restrictions on the travel
of LS. povernment {USG) personnel.

This Travel Warning replaces the Travel warning for Mexlco, issued January g, 2014, to ypdate infarmation about the securlty

situalion and

ta advise the public of additional restrlctlons on the travel of U.S. government (USG) persannal.

General Conditions:

Milllons of U.S. citizens safely vigit Mexico each year for study, tourism, and businass, including more than 156,000 who cross the

border every

day. The Mexican government dedicates substantia) resources to protect visitors o major tourist destinatlons, and

thare is no evidence that organized criminal groups have targeted U.S, visitors of residents based on thelr nationality. Resort
areas and tourist destinations In Mexico generally do not see the levels of drug-related violence and crime that are reported i the
border region or in areas along major trafficking routes.

nevertheless, U.S. travelers should be awate that the Maexlcan government has been engaged in an extensive effost ta counter
organized criminal groups that engape in narcatics trafficking and ather uniawful activities thraughout Mexico. The groups
themselves are engaged In a vinlant struggle to control deug trafficking routes and other criminal activity, Crime and violence arg
sarious problerms and can oceur anywhere. UJ.S. citizens have fallen victim to criminal activity, including homicide, gun battles,
kidnapping, carjacking, and highway robbery. While many of those killed in organized crime-related violence have themselves
been involved in criminal activity, innccant persons hava also been killed. The rumter of U5, citizens reported o the
Depariment of State as murderad in Mexico was 71 in 2012 and 81 in 2013.

Gun batties between rival criminal organizations or with Mexican autharities have taken place In towns and cities i many pasts of

Meaxico, Gun

batties have occurred In broad daylight on streets and in other public venues, suc as restaurants and clubs, During

some of these Incidents, U.S, citlzens have been trapped and temporarlly prevented from leaving the area, Criminal ¢rgantzations
have used stolen cars, buses, and trucks to create roadblocks on major thoreughfares, prevanting the military and police from
responding te criminal activity. The locatian and timing of future armed engagemeants is unpredictable. We recommend that you
defer travel to the areas specifically identified in this Travel Warning and exercise extreme caution when traveling throughout the
ather areas for which advisories are in effect.

The number of kidnappings throughott Mexico is of particular cancern and appears to be on the rise. Accoerding to statistics

published by

the Mexican Secretaria de Gobernacion {SEGOR), In 2013 kidnappings nationwide increasad 20 percent over the

previous year. While kidnappings can accur anywhere, according to SEGOB, during this timeframe, the states with the highest
numbers of kidnappings were Tamaullpas, Guerterg, Michoacén, Estado de Mexlco, and Morelgs. Additionally, accarding 0 a
widely publicized study by the agency responsible for natienal statistics {INEGI, the National Institute of Statistics and

Geography),

Mexico suffered an esttmated 105,682 kidnapptngs in 2012; only 1,317 were reported to the police. Pollce have

been Implicated in some of these Incidents. Both ioca and expatriate communides have been victimized. Nearly 70 kidnapplings
of U.S. citizens were reported to the U5, Embassy and consylates in Mexico between lanuary and June of 2014,

.S, citizens Bra encouraged to lower thelr personal profiles and to avaid displaying indicators of wealth such as expensive or
expensive-locking jewelry, watches, ar cameras. U.5. citizens are encouraged ta maintain awareness of their surroundings and

http:/ftravel.
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avoid situztions in which they may be isolated or stand aut as potential victms.

Kidnappings in Mexica have included traditional, “express,” and "virtual" kidnapplags. Victims of traditional kldnappings are
physically abducted and held captive until & ransom Is paid for release. "Express” kidnappings are those in which a victim is
shductad for a short time and forcad to withdraw manay, usually from an ATM, then released. A virtual' kidnapping is

an extortion-by-deceptien scheme whereln a victim is contacted by phone and convinced to Isolate themselves from famlly and
friends until a ransom Is pald. The victim is coerced (by threat of violence) to remain Isclated and to provide phone numbers for
the victim's farmily or loved ones. The victim's family is then contacted and a ransom for the "kidnapped" extracted. Recently,
some travelers o Mexico staying at hotels as guests have been targets of such "virtual” kid napping schemes.

Of particular safety concarn are casinos, sportshoaks, or ather gambling establishments and adult entertainment establishments.
U.5. government persannel are specifically prohibited fram patronizing these establishments In the states of Coahulla, Durange,
Zacatecas, Aguascalientes, San Luis Potosi, Nuevo Leon, and Tamaullpas.

Carjacking and highway robbery are serious problems in many parts of the border regian, and U.S. dtizens have been murdered
in such incidents. Most victims who complied with carjackers' demands have reported that they were not physically harrmed.
Carjackers have shot at vehicles that have attempted to flee, Incidents have occurred during the day and at night, and carjackers
have used a variety of techniques, including road blocks, burmplng/moving vehlicies to force them to step, and running vehicles off
the road at high speeds. There are indications that criminals target newer and largar vehicles, especially dark-colored SUvs,
However, even drivers of ald sedans and buses comlng from the United Stakes have been targeted. While violent incidents can
occur anywhere and at any time, they most frequently occur at night and on isolated roads. To reduce risk when traveling by
raad, we stroagly urge you to trave| betwean cities throughout Mexica only during dayllght hours, te avold Isolated roads, and to
use toll roads {"cuctas") whenever possibie.

The Mexican government has deployed federal police and military parsonnel throughout the country as part of Its efforts to
combat organized criminal groups. U.S. ¢ltizens traveling on Mexican roads and highways by car or bus may encounter
governmeant checkpoints, staffed by military or law enforcemant persennel. In some places, criminel arganizations have erected
their own unauthorized checkpoints, at times wearing police and mititary unifarms, and have killed or ahducted motorists who
nave failed to stop at them. You should cooperate at ali checkpoints.

The Department Imposes restiictions on U.5. government employees' travel in Mexico, Since July 2010, USG employees are
prohibited from driving on non-official travel from the U.S.-Mexico barder to or from the interior of Mexlto ar Central Afnerica.
One exception is that personal travel by motor vehicle is permitted oa Highway 15 toll road between Hermosllio and Nogales
during daylight hours.

U.5. government personnel and thelr families are prohibited from personal travel te all areas to which it Is advised Lo "defer non-
essential fravel®, When travel for official purposes Is essential, it Is conducted with extensive security precautions. U.5.
government personnel and their families are atlowed to travel for personal reasans to the areas where no advlsory 15 in effect or
where the advisary Is to exercise caution, While the general public is not forbidden from visiting places categorized under "defer
non-essantial traval," U.5. government personhel will not be able to respond quickly to an emergency situation in thase areas due
to security precautions that must be taken by U.5. government personnel to travel to these areas.

For mate information on road safety and crime along Mexico's raadways, see the Department of Stata's Country Spacific
Information.

State-by-State Assessment:

Below Is a state-by-state assessment of securily canditions throughout Mexico. Travelers should be mindful that even if no
acvisories are in effect for a glven state, crime and viclence can still eceur. For general information about travet and other
conditions in Mexica, sae our Country Speclfic Information.

Aguascalientes: You should exercise caution when traveling to the areas of the state that border the state of Zacatecas, as
criminal organlzation activity fn that region continues. There is ne advisory in affect for daytime travel ta the areas of the state
that do not border Zacatecas; however, Intercity travel st alght is not recommended.

Baja California: Tijuana, Rosarito, Ensenada and Mexicali are major cities/trave| destinations n the state of Baja
California - Exercise caution in the narthern state of Baja California, particularly at night, Criminal activity along highways and
at beaches Is a continuing secutity concern, In 2013, homicide rates In Tljuana and Rosarito Increased 48 percent and 67 pereant
compared to the previous year, according to the Baja State Secretatiat far Public Securlty, and both cities experienced further
increases In homiclde rates during the first half of 2014, While most of these homicides appeared to be targeted criminal
organization assassinations, turf battles bebween criminal groups have resulted in viglent crime In areas frequented by U.5.
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citizens. Sheoting incidents, in which innacent bystanders have been injured, have occurred during daylight hours,

Baja California (Sur): Caho San Lucas and La Paz are major cities/travel destinatlons in the state of Sauthern Baja California -
rio advisary is in effect,

Campeche: No advisory is In effect.
Chiapas: San Cristobal de las Casas is a major city/travel destination in Chiapas - No advisory Is In effect.

Chihuahua: Ciudad Juarez, Chikuahua City, and Copper Canyon are major cities ftravel destingtions in Chihuahua -
Exefcise caution in traveling to the business and shepping districts in the northeast saction of Ciudad Juarez and lts major
industrial parks, and the central downtown section and major industriai parks in Chihuahua City. U.5. citizens shouid defer non-
essential travel to other areas of these cities and anywhers alse In the state of Chihuahus and travel during davlight hours
batween citles. In Ciudad Juarez, personal travel by U.5. government employees outside the north/central and northeast portion
of tha ¢ity near the Consulate General is restricted and private U.S, citizens should defer nan-essential travel to those areas as
well. 1n Chihuahua City, U.5. government persennel and their famlly members are permited ko travel only to the central
business districts and the city's airport, Personal vehicular travel during daylight hours by U.S, government personnet and family
members is authorized between Ciudad Juarez and Chihuahua using the Highway 45 toli road, Although homicide rates in Cludad
Juarez have decreased markedly from a peak several years ago, the city still has one of the highest homicide rates in Maxico.
Crime and violence remain serious problems throughott the state of Chihuahua, particularly 11 the southern parton of the state
and in the Sterra Mountains, including Coppes Canyen. U.5. citizens do not, however, appear to be targeted based on their
naticnality.

Coahulla; Defer non-essentlal travet to the state of Coahuila except the city of Saltilio, where you should exercise caution.
Violence and criminal activity atong the highways are continuing sacurity concerns, particularly aiong the northern berder between
Piedras Negras and Nuevo Laredo. The state of Caahuila centinues to expetience high rates of violent crimas and nareaklcs-
related murcers. Criminal organizations continue to competg for territory and coveted border crossings to the United States.
Viclent crime, Including murder, kidnapping, and armed carjacking, continues to be a concem,

Colima: Manzanitlo is a major city/travel destination In Colima - Defer non-essentlat ravel to the areas of the state of
Colima that border the state of Michoacdn, including the city of Tecoman. The security stuation aleng the Michoacan border
continues to be the most unstable in the state, with gun batties occutring hetween rival ¢rlrminal groups and with Mexican
authorities. Inketcity travel at night is not recommended,

Durango: Defer non-gesantial travel ta the state of Durango except the city of Durango, where you should exgrcise caution.
Vielence and criminal activity along the highways are a continulng security concern. Several areas in the state continug to
experience high rates of victence and remain volatlle and unpredictable. U.5, goverament perssnnel may not rravel outside the
city of Durango and must ahide by a curfew of 1 a.m. to 6 a.m. within a secured venue.

Estado de Mexica: Toluca and Teotithuacan are major travel destinations in Estado de Mexico - Defer non-essential
traval to the municipalities of Coacalco, Fratepec, Nezahualcoyoli, La Paz, Valle del Chaleo, Solidaridad, Chalen, and Ixtapaluca,
which are eastern portions of the greater Mextico City metropolitan area, located just to the east of the Federal District of Mexica
and Benito Juarez airpart, unless traveling directly through the areas on major thorpughfares. These areas have seen high rafes
of criine and Insecurity. You should also defer non-essential travel on any roads between Santa Marta in the southeast portion of
{he state and Hurzilac in the state of Morelos, ingluding the Lagunas de Zempoala National Park and surrounding areas.

Guanajuato; San Miguel de Allaende and Leon are major cities/travel destinations in Guanajuato - Na advisary s in
effect.

Guerrerot Acapulco, Ixtapa, Taxco and Zihuatanejo are major cities/travel dustinations In Guerrers - Defer nan-
essential travel to the northwestem and southern portlons of the state (the area west and south of the town of Arcella on the
border with Estado de Mexico in the north and west and south of the town of Tlapa near the border with Oaxaca), excepk for the
cities of Acapulco, Zihuatane]o, and ixtapa. In those citles, you should exercise caution and stay within tourist areas. You choud
also exercise caution and travel only during daylight hours on toll highway {"cuota™ 950 between Mexico City and Acapuico. lse
the toll road towards the Playa Diamante area and avold the highway running through the cty of Acapulco for travel ta and from
acapulco. In Acapuleo, defer non-essential travel to areas further than 2 blacks inland of the Costera Miguel Aleman Boulevard,
which parallels the popular beach areas, Lodging for U.5. government personnel s limited to the "Hotel Zone" of Acapulco,
beginning from the Hotel Avalan Excalibur Acapulea in the north and going south thraugh Puerte Marquez Inciuding the Playa
Dlamante area. Any activity outside the Hotes Zane for U.S. government pessannel i limited to the coastal area from La
Quebratda to the beginning of the Hotel Zone and anty during daylight haurs, [n genera, the popular tourist area of Diamante,
just south of ¥he city, has been less affected by vielence. Flying into the coastal citles In southern Guerrers ramains the preferred
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method of travel. You should defer non-essential travel by land between Acapulco and Zihuatanaio/Ixtapa, travel {0
Zlhuatanejo/ Ixtapa only by air, and exercisg caution while in Zihuatenejo/Ixtapa. If traveling by land, use tolt highway 200
between Acapuleo and Zihuatanejo/Ixtapa. You shauld alsc exercise caution in the northern reglan of Guerrero (the area north of
the town of Arcelia an the border with Estado de Mexice in the north and north and east of the town of Tlapa near the border with
Oaxaca). The state of Guerrero was the mast vioient state in Mexico in 2013, with 2,087 homlcides and 207 reported cases of
kidnapping, according to the Mexican Secretariado Elecutive nacional de Seguridad Publica, Self-defense groups operate
independently of the government is many areas of Guerrero. Armed members of these groups frequently maintain readblocks
and, although not considered hostile to fareigners ar toutists, are suspicious of cutsiders and should be considered volatile and
unpredictable.

Hidalgo: No advisory Is in effect.

tatisco: Guadalajara, Puerto Vallarta, and Lake Chapala are major cities /travel destinations In Jalisco ~ Defer non-
essential travel to areas of the state that border the states of Michoacén and Zacatecas. The security siuation along the
Michoacan and Zacatecas borders continues to be unstable and gun hattles between ciminal groups and authorities occur.
concerns include roadblocks placed by Individuals posing as police or millcary personnel and recent gun battles between rival
ctiminal organizations Invelving autematic weapans. You shauld exercise cautlon In rural areas and when using secondary
highways, particularly along the northern harder of the staie. Except for the areas of the state that border Michoacan, there Is no
advisory in effect for daytime travel within major pepulation centers or major highways inthe state of Jalisca. Intercity travei at
night is not recommended. There is no recommendation zgainst travel to Guadalajara and Fuevto Valiarta. There Is also no
recommendation against travel on principal highways in Jallsco between Guadalajara incluiding the portiens that cross into the
southern portions of the state of Nayarit,

#Mexice City {also known as the Eederal District): No advisory is In effect. See also the discussicn in the sectlon on Estade
de Mexico for areas within the greater Mexico Clty metropolitan area,

Michoacén: Morelia is a major city/travel destination in Michoacén - Defer non-assential travel to the state of Michoacan
except the cities of Moretla and Lazaro Cardenas and the area north of federal toll read 150, where you should exerclse caution,
U.5, governiment employees are prohibited from traveling by land in Michoacdn except on federal toll road 15D during daylight
hiours, Flying Into Morella and | dzare Cardenas is the recommended method of travel, Attatks on Mexican gavernment officlals,
law anforcement ang military personoel, and other incidents of arganized crime-related vioslence, have cccurred throughout
Michoacan. Federal authorities deployed some 9,000 faderal security forces to Michoacdn inJanuary 2014 to address rising
Insecutity, particuarly in the entire western patt of the state. Due to criminal activity In Lazaro Cardenas, the Mexican miltary
assumad direct contral of the port in kate 2013, Government authorities incorporated some of the self-defense groups that had
operated Independently of the government In recent months into a new state police unitin May. Armed members of spme other
self-defense groups maintain roadblocks and, although not considered hostite to foreigners or tourists, are suspicious of outsiders
and should be considered volatie and unpredictable, Seme groups In Michoaran are reputed to be linked to organized crime.

Morelos: Cuernavada is a major city/travel destination in Marelos - Exercise caution in the state of Moreios due to the
unpredictable nature of organized crime vialence, You should alse defer non-essential travel on any roads between Huitzilac in
the norktnwesi corner of the state and Santa Marta in the state of Mexico, Including the Lagunas de Zempoala National Park and
surrounding areas. On August 24, 2012, two U.S, government employees were injured after being fired upon by Federal Pollce
offlcars on & non-toll road north of Tres Marias, Mareios, Numerous ingidents of organized crime-related vielence have also
accurred n the oty of Cuernavaca.

Navyarit: Defer non-gssential travel to areas of the state of Nayatlt that border the states of Sinaloa or Durango, as well as all
¢ural areas and secondary highways. Therg is ne recommendation agalnst trave! to the Vallarta-Nayarit area in the southern
portion of the state khown as the Riviera Nayarit, Tepic, Xallsce, and San Blas, or to principal highways In the southern portion of
the siate used to travel from Guadalajara to Puerto Vallarta. Intercity travel at nightis not recommended,

Nuevo Leon: Monterrey is a major city /travel destination in Nuevo Leon - Defer non-assential travel to the state of Nueva
Lean except the metropalitan area of Monterrey, where you should exercise caution. Although the level of organized rrime-
related violehce and general insecurity in Monterrey has decreased dramaticaily within the fast 18 months, sporadic Incidents of
violence have occurred in the greater Monierrey arca. Security services in and around Manterrey are robust and have proven
responsive and effective in combating violent crimes; however, tnstances of violence remaln & concers in the more refmote regions
of the state, Criminat organizations have kidnapped, and In some cases murtdered, U.S. citizens, even when ransom gemands are
mat. As a result of a Departiment of State assessment of the overall security situatlon, U.S, government persennel and their
dependents may nat travel outside the Sap Pedry Garza Garcia minkipat boundaries between 1 a.m. and 6 a.m,, except for travel
to the airport after 5 a.m.

Oaxaca: Daxaca, Huatulco and Puerto Escondido are major citles/travel destinations in Oaxaca - No advisory isln
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effect.
puebla: Mo advisory is In effect.
Querataro: No advisory is In effect.

Quintana Roo: Cancun, Cozumel, Playa del Carmen, Riviera Maya and Tulum are major cities/travel destinations in
Quintana Reo - No advisory |s in effect.

San Luls Patosi: Defer non-essential travel to the state of San Luls Potosl, except the gity of San Luis Potosi, where you should
exercise caution. Violence and criminal activity along highways are cantnuing security concerns. U.5. government perscnnel
may not travel autside the Clty of San Luls Potasi and must abide by a curfew of 1. a.m. to 6 a,m. within a secured venue,

Sinaloa: Mazatlan is a major city/travel destination in Sinaloa - Defer non-essentlal travel to the state of Sinaloa except
the city of Mazatlan, whera you chould exercise caution, particularly late at nlght and in the early morning. One of Mexico's most
powerful criminal organizations is hased in the state of Sinatoa, and violent crime rates remain high in many parts of the state.
Travel off the toll roads In remote areas of Sinaloa is especially dangerous and should be aveided. We recornmend that any travel
in Mazatian be limited to Zena Dorada and the histotic town center, as well as direct rouies to/from these logations and the
alrport.

Sonara: Nogales, Puerto Pefiasco, Hermuosiilo, and San Carlos are major cities/travel destinations in Sonora - Sonara
15 a key region in the international drug and human trafficking trades and can be extremely dangercus for travelers. Travelers
throughout Sonora are encouraged to lmik travel to main roads during daylight hours. The region west of Nagales, east of
Spnoyta, and from Caborca north, Including the towns of Saric, Tubutama, and Altar, and the eastern edge of Sonera hordering
Chihuahua, are known centers of iilegal activity, and non-essentlat travel between these cities shouid be avolded, Travelers
should also defer non-gssentlal travel to the eastarn edge of the state of Sonora, which bordsrs the state of Chihushua (all points
along that border east of the northern clty af Agua Prieia and the sputhern town of Alarnas ), and defer non-essential travel within
the city of Ciudad Ohregon and south of tha city of Navojoa. You should exercise caution while transiting Vicam in southern
Sonara due to roadblocks that can be Instituted ad hac by loeal indigenous and environmental groups. U.S, citizens visiting
puerto Pefiasco should use the Lukevilie, Arizona/Sonoyta, Sonora border cressing, and fmlt driving to daylight houtrs.

Tabasco: Villahermosa 18 8 major city /travel destination in Tabasco - No advisory is in effect.

Tamaulipas: Matamoroes, Nuevo Laredo, Reynosa, and Tampica are major cities/travel destinations in Tamaullpas -
Defer non-esseitial trave! ko the state of Tamaulipas. All U.S, government employees are prohibited from personal travel on
Tamaulipas highways outside of Matamoros, Reynesa, and Nuevo Laredo due to tha risks pesed by armed robbery and carjacking,
particularly along the nerthern border. Traveling outside of clties after dark s not recomimencied, While no highway routes
through Tamaulipas are considerad safe, the highways between Matamoros-Cludad Victoria, Reynosa-Ciudad Victorla, Ciudad
Victoria-Tamgico, Monterrgy-Nueva Laredo, and Montarrey-Reynosa, are More prone o eriminal activity. In Matameros, U.S.
gavernment empioyees are subject to movement restriclons between midnight and 6 a.m.

Matamoros, Reynasa, Nueve Laredo, and Cludad Victoria have axperienced numearaus gun battles and attacks with exploslve
devices in the past year. Vietent conflicts between sival criminal slements and/or the Mexican military can oceur in all parts of the
region and at all tirmes of the day. The number of reported kidnappings for Tamaulipas is among the highest In Mexico, and the
numnbet of UL.S. fitizens reported to the consulates In Matamoras and Nuevo Laredo as heing kidnapaed, abducted, or
disappearing Involuntarily In the first halé of 2014 has alse increased. In May 2014, a Mexican state and federal securlty initiative
was announced focused an combating increased violence in the state.

Tlaxcala: No advisory is |h effect.

Veracruz: Exercise caution when travelng In the state of Veracruz. The state of Veragruz ¢ontinues to experience viglence
armong rival criminal organizations. Mexican fedaral security forces cantinue to agsist state and local securlty forces in providing
securlty and combating erganized crime.

Yucatan: Merida and Chichen Itza are major citias/travel dastinations In Yucatan - No advisory Is in effect,

Zacatecas: Defer non-essential travel to areas of Zacatecas near the border with other Mexican states. Exercise caution in the
interior of the state Including the city of Zacatecas. Robberles, carjackings, and organlzed criminal acthvity remain & tancern.,

Gun battles between criminal groups and authorities have occurred in the area of the state bordering the state of Jalisco,

Extreme caution should be taken when traveling in the remalnder of the state. U.S. government personnel may not travel outside
the city of Zacatecas after dark and must abide by a curfew of 1 3.m. to 6 a.m. within a secured venue,
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Further Information

Far mare detailed infarmation on siaying safe In Mexico, please see the State Department's Country Specific information for
Maxica.

For the iatest security information, U.5, citizens traveling abroad should regularly monitar the State Department's Internet web
gite, where the current warldwide Caution, Travel Warmnings, and Travel Alerts can ba found, Foliow us on Twitter and tha Bureau
of Consular Affalrs page on Facabook as well. Up-to-date information oh security cah alse be obtained by caliing 1-888-407-4747
tall free in the United States and Canada or, for callers outside the United States and Canada, a regular toll hne at 001-202-5G1-
4444, fhese numbers are avallable from 8:00 a.m. to B:00 p.m. Eastern Time, Monday through Friday (except U.S. federal
holidays). U.3, citizens traveling or residing overseas are encouraged to enrell with the State Brepartment's Smart Traveler
Enroliment Program. For any emergencies inveiving U.S. citizens in Mexico, please contact the U.S. Embassy or U.5. Consulate
with respongibility for that person's location In Mexico. For Information on the ten U.S, consular districts in Mexico, complete with
links to Embassy and Consulate websites, pleasa consult the Mexico 1.5, Cansular District map. The nurshers provided below for
the Embassy and Consulates are avalable acaund the clock. The U.S. Embassy s lacated I Mexico City at Paseo de la Refarma
105, Colonia Cuauhtemad, telephone from the United States: 011-52-55-5080-2000; telephone within Mexico City: 5080-2000;
telephone long distance within Mextco D1-55-5080-2000, U.S. citizens may also cantact the Embassy by e-mail.

Consulates (with consular districts):

Ciutiad Juarez {Chihuahua): Paseo de la Victorla 3650, telephone. (011} E52){656) 227-3000.

Guadalajara (Mavarlt, Jalisco, Aguas Calientes, and Collma): Pregreso 173, telephone (011)(52)(333) 268-2100.

» Hermosilla (Sinaloa and the southern part of the state of Sonora)! Avenida Monterrey 141, telephong {011)(52){6562) 289-35C0.
Matamoros (the southern part of Tamaulipas with the exception of the city of Tampico): Avenida Primera 2002, telephone (011)
(52)(868) 8§12-4402.

« Merida (Campeche, Yucatan, and Quintana Roo): Calle 60 no. 338-K % 29 y 31, Col. Alcals Martin, Merida, Yycatan, Maxlco 97050,
tetephone {011)(52)(999) 042-5700 or 202-250-3711 {U.S. number),

Maonterrey (Mueve Leon, Durange, Zacatecas, San Luis Potosi, and the southern part of Coahuila) :Prolongacion Ave. Alfonso Reyas
No. 150, Col. Valle Ponlente, Santa Catarina, Nuevo Leon, 66196, telephione (0L1}(52)(818) 0473100,

Nogales (the northern part of Senora)! Calle San Jose, Nogales, Senora, telephone {011){52)(631) 311-8150.

« Nuevo Laredo {the northern part of Coahuila and the northwestern part of Tamaulipas): Calle Alende 3330, Cat. Jardin, telephone
(011)(52}(867) 754-0512.

Tijuana (Baja California Norte and Baja California Sur): Paseo de Las Culturas s/n Mesa de Otay, telephone (011) (52).(664) 577-
2001,

All other Mexican states, the Faderal District of Mexice City, and the city of Tampico, Tamaulipas, are patt of the Embassy's
consular district.

-

a

-

-

Consular Agencies:

Acapulco: Hotel Emparic, Costara Miguel Aleman 121 - Suite 14, telephone (011)(52){744) 481-0100 or {011){52)(744) 484-
0380,

Cancdn: Blvd. Kukulean Km 13 ZH Totre La Europea, Despacho 301 Cancun, Quintana Roo, Mexico €.p. 77500, telephone (011)
(52){u98) 883-0272.

Los Cabos: Las Tlendas de Paimitla Local B221, Carratera Transpeninsular Km. 27.5, San Jos& del Cabo, BCS, Mexica

23406 telephone, {624) 143-3566 Fax: (624) 143-6750.

Mazatian: Flaya Gaviotas #202, Zona Dorada, telephone (011){52)(669) 916-5389,

» Oaxaca:; Macedorio Alcald no, 407, Interlor 20, telephane (0111{52)(951) 514-3054, (011) (52){951) 516-2853,

Piedras Negras: Abasolo #211, Zona Centro, Pledras Negras, Coah., telephone, (011){52)(878) 782-5586,

playa del Carmen: "The palapa,” Calle 1 Sur, beiween Avenida 15 and Avanida 20, telaphone (011)(52)(984) 673-0303 or 202-
370-6708(a U.5. numiber).

puerto Vallarta: Paradise Plaza, Pasco de los Cocoteros #1, Logal #4, Interior #17, Nueve Vallarta, Nayatlt, telephone (011){52)
{3223 222-0089.

San Miguel de Allende: Centro comerclal La Luciernaga, Libramiento Manuel Zavala (Pepe KBZON), telephona (011){52){415) 152
-2357

»

-]

»

o
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Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

MICHAEL V. STAUDAHER

Chief Deputy District Attorney

Nevada Bar #008273

200 Lewis Avenue

Las Vc%as, Nevada 89155-2212

(702) 671-2500
Attorney for Plaintiff
DISTRICT COURT
_ CLARK COUNTY, NEVADA
THE STATE OF NEVADA,
Plaintiff,

~VS8-

I;’[ONN% C SABR%%’?%% CASE NO: C—12-283700-2
vonne Laprera .

JOSE GONZALES, aka DEPTNO: XXV

Jose Alejandro Gonzales,
#2636822

_ Defendants.

STATE’S OPPOSITION TO DEFENDANT’S MOTION TO PRECLUDE THE
STATE FROM SEEKING THE DEATH PENALTY DUE TO DEFENSE
COUNSEL’S INABILITY TO CONDUCT A THOROUGH AND COMPLETE
MITIGATION INVESTICATION OR, IN THE ALTERNATIVE, TO STAY
PROCEEDINGS UNTIL THE DEFENSE TEAM CAN SAFELY CONDUCT ITS
MITIGATION INVESTIGATION IN MEXICO

DATE OF HEARING: APRIL 6, 2015
TIME OF HEARING: 9:00 AM.

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through MICHAEL V. STAUDAHER, Chief Deputy District Attorney, and
hereby submits the attached Points and Authorities in Opposition o Defendant’s Motion To
Preclude The State From Seeking The Death Penalty Due To Defense Counsel's Inability To
Conduct A Thorough And Complete Mitigation Investigation, Or, In The Alternative, To Stay
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Proceedings Until The Defense Team Can Safely Conduct Its Mitigation Investigation In
Mexico.

This Opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

POINTS AND AUTHORITIES
FACTS
On April 26, 2012, North Las Vegas Detectives responded to 2039 Webster

apartment C in North Las Vegas, in reference 1o a possible gunshot victim. When the
detectives arrived, they learned that the initial responding officers on scene had come in
contact with two gunshot victims. Police located one of these victims, Melissa Marin
(hereinafter “Marin”), at the gateway entrance 1o the apartment complex and the other,
Ashley Wantland (hereinafter “Wantland”), at the front door of apartment C. Both victims
were conscious.

Officers asked Marin who had shot them and she responded that a subject known to
her as “Smokey” had done it, Officers then spoke with Wantland who told officers that she
and her boyfriend had been shot and that her boyfriend was still inside the residence. Both
Marin and Wantland were subsequently transported to University Medical Center (UMC)
for treatment of their multiple gunshot wounds.

Officers then went into the residence to check for additional victims and located two
deceased victims in separate bedrooms who were later identified as Erik Quezada-Morales
(hereinafter “Morales”) and James Headrick (hereinafter “Headrick™). During the protective
sweep of the residence, officers noticed that a bathroom window was open and various’
bathroom items apparently knocked to the floor. Officers also noted that there were foot
prints inside the bath tub and it appeared as though someone may have entered the residence
through the bathroom window. Officers also saw several cartridge shell casings in the

bedrooms, as well as the hallway and fiving room.
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Police then sealed the residence while Detectives obtained a search warrant. Justice
of the Peace Tyrrell approved the search warrant and the subsequent search revealed
numerous expended shell casings in addition to deceased victim Morales in the south east
bedroom and deceased victim Headrick in the north east bedroom. Both victims appeared
to have suffered numerous gunshot wounds.

Police also found the bathroom in disarray with the shower curtain knocked down
and a crowbar on the floor. Crime scene personnel took photographs, recovered evidence
and processed the scene for prints and DNA.

While at the scene, detectives learned that Marin was able to talk and was providing
information to officers at UMC. Detectives responded to UMC and interviewed Marin.
Marin told detectives that two suspects came into her residence, a Hispanic male known to
her as “Smokey” and a female known to her as “Chinola.” Marin stated that earlier in the
morning she heard knocking at her bedroom door. Marin said she recognized Chinola’s
voice and that Chinola asked her to open the door. Marin said that at about the same time
her boyfriend, Morales, got up to answer the door and she heard several gunshots. Marin
said she told her boyfriend not to open the door. Marin said the door was then forced open
and she saw Smokey with a gun pointed at them. Marin said she pleaded with Smokey not
to shoot them, but he proceeded to shoot both she and Morales several times. Matin said
that she then saw Smokey and Chinola flee together out of the front door of the residence.

Marin stated that despite her injurics, she was able to go into Wantland and Headrick's
room where she saw Headrick lying on the floor and Wantland lying in the bed, both with
apparent gunshot wounds. Marin said Wantland was still alive and she was able to get
Wantland up from the bed and get out of the residence.

Detectives asked Marin if she knew why Smoky and Chinola shot them. Marin
responded that they let Chinola use their vehicle and Chinola failed to bring it back. Marin
said, Morales had called Chinola and left a message, asking her to return the vehicle. Marin
said this exchange started some type of verbal altercation and she believes that was the

reason why Smokey and Chinola came over and shot them.

3
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Marin was able to give police directions to Chinola's residence which was located at
1927 Bassler in North Las Vegas. With the names supplied by Marin, police were able to
identify Ivonne Cabrera as a possible female suspect who used the name Chinola, Police
obtained and showed Marin a picture of Cabrera and Marin positively identified Chinola as
the suspect who entered Marin’s apartment and shot both her and Morales.

At approximately 11:00 p.m., on the same day, police, who were watching the Bassler
location, observed Cabrera get in a vehicle with several other subjects. Police saw Cabrera
packing numerous items into the trunk of the vehicle before leaving. Police subsequently
stopped Cabrera’s vehicle and detained her. Police located a large quantity of Cabrera's
clothing in the trunk of the vehicle, some of which were consistent with the clothing that the
witnesses had described Cabrera wearing at the time of the shooting. It appeared as though
Cabrera was {rying to escape before being apprehended.

Detectives then responded to the location where Cabrera was being detained and took
her jnto custody. Detectives transported Cabrera to the Detective bureau where she was
questioned after being advised of her Miranda rights. _

During Cabrera’s taped interview, she initially denied any involvement in the
shooting. Later, however, Cabrera admitted to going to the victim's residence with Smokey.
Cabrera said she knew Smokey had a gun at the time. Cabrera said that Smokey climbed
through the bathroom window and then let her into the apartment through the front door.
Cabrera admitted to knocking on the bedroom doors and asking the victims to let them into
the rooms. Cabrera said that Smokey fired his gun at the victims about nine times. Cabrera
further stated that they both fled from the residence following the shooting, leaving in the
gray Dodge Intrepid they had borrowed from Morales.

Cabrera said they later abandoned the vehicle on Bonanza Road and that they were
picked up by Smokey’s sister. Cabrera said Smokey told her that he was only going to scare
the victims. Cabrera told police that she did it becanse she was scared. After the shooting,

however, Cabrera made no attempt to contact the police. Cabrera was then questioned as to
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why she and Smokey went t0 the apartment and shot the victims. Cabrera would only
respond that there was some type of problem between them.
INJURIES TO LIVING VICTIMS:

According to medical personne] at UMC, Marin suffered bullet "grazes” to her right
buttock and her right arm. Marin also suffered gunshot wounds to her left shoulder, right
arm, back and right breast. Marin nad to have a tube inserted into her chest cavity to drain
the blood which had collected around her lungs. Tt alsoappeared as though she suffered some
broken bones from the gunshots.

Wantland also suffered multiple gunshot wounds: two to her right arm; at least two
in her chest; and one at the base of her chin underneath her jaw. According to the nurses, at
the time of het initial hospitalization there were two bullets still inside Wantland's body (one
had lodged in ber tongue and one was near her right breast). Wantland also bad to have a
chest tube inserted to drain blood from around her lungs.

AUTOPSY:

On April 27, 2012, Dr. Gary D. Telgenhoff conducted an autopsy of Morales and
Headrick. Dr. Telgenhoff determined that cause of death for both victims was multiple
gunshot wounds and the manner of death was homicide.

FOLLOW UP INVESTIGATION:

On April 28, 2012, Police identified Jose Alejandro Gonzales as a possible su3pect
who went by the name of “Smokey.” Gonzales fit the description of the suspect given by
both of the surviving victims. Armed with this information, police obtained a photo of
Gonzales and took that photo to the North Las Vegas Jail where Cabrera was being detained.
Police showed Cabrera the photograph of Gonzales and she identified him as the suspect
who went into the residence with her and shot the vietims. Cabrera wrote on the edge of the
picture, “this is the guy that shot the individuals,” and signed her name. Cabrera further told
police that Gonzales and she were the only ones who entered the residence on the night of

the shooting.
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Police later went to UMC and contacted victims Marin and Wantland. Based on the
fact that the victims both knew Smokey and Chinola police showed them the photographs
of Cabrera and Gonzales. Marin positively identified Gonzales as the person who shot both
her and Morales. Wantland had previously told police that she had met Gonzales befote and
she could identify him from a picture. When Wantland viewed the picture of Gonzales she
positively identified him as the person who shot both her and Headrick, Wantland also
identified Cabrera as the other suspect.

On April 26, 2012, crime scene investigators processed the exterior of northeast
bedroom window, exterior and interior of bathroom window, exterior of sliding glass door,
exterior of the living room window and bath tub/shower walls of the shooting scene at 2039
Webster St "C" for fingerprints. All recovered latent lifts suitable for comparison purposes
were compared to Jose Gonzalez and Ivonne Cabrera. Of particular interest were the latent
lifts collected from the bath tub edge opposite of the bathroom window, the apparent entry
point for the perpetrators. The results of the comparisons of the latent prints collected from
that location showed a positive maich to Jose Algjandro Gonzalez, specifically his left
middie finger.

SUBSEQUENT APPREHENSION OF JOSE GONZALES:

On June 11, 2012, at approximately 0133 bours, the primary operator of the Z portal
at the Otay Mesa Port of Entry boarder crossing near San Diego, California, processed a gray
Chevrolet Impala (NVUS/4PEG102) driven by Marsha Darlene Millet (hereinafter “Miller”)
as it attempted to enter the United States. As the Impala went thru the Z portal for X ray
examination, the operator observed anomalies in the trunk area of the vehicle.

As Miller applied for entry into the United States as the driver of the silver Chevy
Impala, she presented a Nevada State Driver's License as her only form of identification, and
declared herself to be a US Citizen. Miller was abnormally talkative and her hands were
shaking as she presented her documents. Miller stated that she was in Mexico "for fun” and

presented two negative declarations.
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The passenger in the vehicle was Crysfal Hoag (hereinafter “Hoag” - the girlfriend of
Jose Alcjandro Gonzales). Hoag also presented an identification card from Nevada and
declared that she was a US Citizen. When the customs agent at the port of entry quetied
Hoag’s name in her computer she received a computer generated alert from the Federal
Bureau of Investigation (FBI). The customs agent then referred the vehicle and its occupants
into the vehicle secondary lot for further inspection.

The Otay Mesa Port of Entry Port Enforcement Team who received the Impala for
further inspection discovered an individual concealed in the truck of the Impala who was
attempting to elude Customs and Border Protection (CBP) inspection. That individual was
identified at JOSE ALEJANDRO GONZALES (aka Jose Alex Gonzales). The San Ysidro
Port of Entry Criminal Enforcement Unit was then immediately contacted at approximately
0215 hours with an immediate response and confirmation on Gonzales’ warrant of arrest for
double homicide from the State of Nevada. Subject was referred to the aforementioned CBP
enforcement Unit for'fm'thcr processing and disposition. Defendant Gonzales was later
transported back to Clark County, Nevada.

ARGUMENT

L THERE IS NO LEGAL BASIS TO STRIKE THE NOTICE OF INTENT TO
SEEK DEATH, OR TO PRECLUDE THE STATE FROM SEEKING THE
DEATH PENALTY IN THE INSTANT CASE

Nevada Supreme Court Rule 250(4)%? states that:

No later than 30 days after the filing of an information ot
indictment, the state must file in the district court a notice of intent
to scek the death penalty. The notice must aliege all aggravatin
circumstances which the state intends to prove and allege wi
specificity the facts on which the state will rely to prove each
aggravating circumstance.

Nevada Supreme Court Rule 250(4)(e) states that:

The state may at any time declare that it will not seek the death
penalty or withdraw its notice of intent to seek the death penalty,
and the provisions of this rule will no longer apply. The state also
may at any time withdraw an allegation of ‘an aggravating
circumstance.

The State complied with the above requirements and filed a valid notice of intent to

seck death in the instant case, Nowhere inRule 250 is there a provision which would allow

7
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the defense to strike a valid notice of intent t0 seek death or otherwise prevent the State from
seeking death in a case because of a claimed inability of the part of the defense to conduct a
“complete” mitigation investigation.

Defendant, in his motion, cites to many cases dealing with the issue of mitigation,
however, not a single cited case supports the position Defendant has proffered regarding
preventing of the State from seeking death because of the perceived inadequacy of 2 defense
mitigation investigation. There is simply no case authority which supports the relief sought

by Defendant in his motion. As such, there is no legal basis for this Court to strike or

_gtherwise prevent the State from seeking death in this case.

1II.  THE AMERICAN BAR ASSOCIATION STANDARDS ARE ONLY
GUIDELINES TO WHAT REASONABLE MEANS, NOT ITS DEFINITION

The United States Supreme Court in the case of Bobby v. Van Hook, 558 U.S. 4, 130
S.Ct. 13 (2009), addressed the issue of reasonableness of mitigation in light of the American

Bar Association (ABA) Guidelines. In Bobby, a case involving a defense counsel’s decision
not to seek more mitigation evidence, the Sixth Circuit originally ruled that the ABA
guidelines should be looked upon as essentially commands delineating what mitigation
efforts should be made by defense counsel to provide effective assistance of counsel. Bobby
v. Van Hook, 558 at 6, 130 8. Ct. at 16. The Supreme Court, however, disagreed and

reversed the Sixth Circuit on this issue stating:

"No particular set of detailed rules for counsel's conduct can
satisfactorily take account of the variety of circumstances faced by
defense counsel or the range of legitimate decisions regarding how

 best to represent a criminal defendant.”

Id. at 7, 130 S. Ct at 16 (quoting Strickland v. Washington, 466
U.S. 668, 688-689 (1984).

The Court discussed the ABAlGuidelines in effect in 1985, as well as the 131 page
ABA Guidelines for capital defense counsel which were published in 2003. The Court noted
that these directives expanded defense counsel’s broad duties in criminal cases into something
well beyond what was reasonable under the Sixth Amendment. The Court highlighted the

following examples of the expanded ABA requirements in its discussion:
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the requirement that counsel's investigation cover every period of

the defendant's life from "the moment of conce tion ‘and that
counsel contact "virtually everyone... who knew [the defendant]
and his family" and obtain records "concerning not only the client,
but also his parents, grandparents, siblings, and children."

Id. at 8, 130 S. Ct. at 17 (quoting ABA Guidelines 10.7, comment., at
80-85).
The Court stated that the interpretation of the Sixth Circuit, that such guidelines were
commands that all capital defense counsel must comply with, was error. Id. The Court went

on to state that:

Strickland stressed, however, that "American Bar Association
standards and the like" are "only guides” to what reasonableness
means, not its definition. We have since regarded them as such.
What we have said of state requirements 1S a ortiori true of
standards set by private organizations: " While States are free to
Tmpose whatever specific rules they see fil to ensure that criminal
defendants are well represented, we have held that the Federal
Constitution imposes one general requirement: that counsel make
objectively reasonable choices."

1d. (internal citations omitted).

The Coust in addressing the effectiveness of counsel in their mitigation investigation
specifically analyzed such things as when the mitigation investigation began, how often lay
witnesses and immediate family were contacted (not how), how far in advance of trial
mitigation experts were employed and what efforts were utilized by defense counsel to
obtain pettinent records. |

In the instant case, there is no indication whatsoever that defense counsel has been
remiss in any of these areas. In fact, it appears as though they have engaged in a coordinated
and thorough effort to obtain records and to look into the background of Defendant. The
fact that they aré unwilling or unable to visit with persons in another couniry because of the
claimed dangerousness of that area where those persons live does not rise 1o the level of an
inadequate mitigation investigation or of ineffective assistance of counsel.

Moreover, if defense counsel truly believes that such information is imporfant to a
complete mitigation investigation, then they should attempt to obtain the desired information

via alternative means. (i.e., through the use of telephone, internet, Skype or social media
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sources, as well as the utilization of local investigators in the areas in question so defense
counsel doesn’t have to actually travel to areas where these potential witnesses live).

Here like in Bobby, the State submits that “there comes a point at which evidence
from more distant relatives can reasonably be expected to be only cumulative, and the search
for it distractive from more important duties.” Id. at 11, 130 8. Ct. at 19. Under, Bobby, it
is not considered unreasonable if defense counsel fails to interview every living member of
Defendant’s family or every doctor, therapist, teacher or counselor who ever dealt with or
treated Defendant.

Additionally, Justice Alito in his concurring opinion reiterated these points as

follows:

I join the Court's percuriam opinion but emphasize my
understanding that the oPinion in no way suggests that the
American Bar Association's Guidelines for the Apgointment and
Performance of Defense Counsel in Death Penalty Cases (rev. ed.
2003) (2003 Guidelines or ABA Guidelines) have special
relevance in determining whether an attorney's performance meets
the standard required by the Sixth Amendment.

. MITIGATION INVESTIGATION IN CAPITAL CASES DOES NOT
REQUIRE IN PERSON INVESTIGATION AND INTERVIEWING OF ALL
POTENTIAL INDIVIDUALS RELATED TO A DEFENDANT REGARDLESS
OF WHERE THEY RESIDE

Defense counsel essentially has taken the position that simply because the instant case
subjects Defendant to a potential sentence of death that this alone requires a different set of
standards be employed for mitigation investigation under the Sixth Amendment. Defense
counsel claims that because this is a capital case, they are required to perform a level of
mitigation investigation that necessitates personal travel to and interview of any and all
persons associated with Defendant. Defense counsel further claims that because of the
dangerousness of the area where such persons reside that it is impracticable for them to
conduct said investigation.

The defense has not, however, articulated specifically what mitigation investigation
they would not do if the death penalty was not in play. In other words, what specific

mitigation investigation would they not perform if this werc a case where the maximum
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potential punishment was life without the possibility of parole? Furthermore, defense
counsel has not articulated any actual guidelines which control said differences in mitigation
which comport with both the Sixth Amendment and the decisions by the United States
Supreme Court on this issué.

Because there is no Constitutional basis and no case law that Defendant can cite to in
suppott of his motion t0 strike and or preclude the State from seeking death, there is no basis
for this Court to grant the relief requested. The alternative argument offered by Defendant
ihat the case should be stayed until such time as the dangerousness of the region where the
mitigation witnesses reside becomes safe for travel is equally flawed. Defendant has not
cited to a single source to support such a request. To stall the prosecution of a capital case
because the defense believes they must personally travel to and interview mitigation
witnesses regardless of where they are Jocated perverts the criminal justice system.
Allowing a defendant to indefinitely prevent tﬁe administration of justice because he comes
up with some inaccessible distant relative who may possess some information helpful to his
sentencing is ludicrous and goes against public policy.

CONCLUSION

Rased on the foregoing arguments, the State respectfully requests that Pefendant’s

motion be denied. Oﬁ(
DATED this __¢ 5 — day of March, 2015.

Respectfully submitted,

STEVEN B. WOLEFSON
Clark County District Attorney
Nevada Bar #001565

VT ,Z/
BY YA (o)
CHALL V. STAUDAHER
Chief Deputy District Attorney
Nevada Bar #008273
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I hereby certify that service of Stat
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ALZORA B. JACKSON, ESQ AND
CLARK W. PATRICK
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BRET WHIPPLE, ESQ.
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merlcksonlaw com

ATTORNEYS FOR CO-DEFENDANT CABRERA
FAX #384- 3664
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1 LAS VEGAS, CLARK COUNTY, NEVADA 1 And, Judge, while it is sort of a motion to
2 continue, it's actually much bigger than that. It's a
2 MONDAY, APRIL 6, 2015, 9:00 A.M. 3 motion that goes directly to Mr. Gonzales' Sixth, Eighth
3 PROCEEDINGS 4 and Fourteenth Amendment rights. And as the Court said,
5 <there is sort of a component io the continuance motion
4 LI 6 and, I know that the Court reads everything that is
7 filed, and so this kind of also goes back to our previous
5 THE COURT: Are we ready to call Jose Gonzales 8 motion to continue and the memo that we filed for
3 and IvonilfRCa;bée;ﬁ?ICK Ves. Your Homor 9 adequate time to prepare for a death penalty case.
. : , You . IR : .
8 THE COURT: Seeing Ms. Cabrera and Mr. Gonzales :2 walkin Ehctlpmgat@; 1 t.hls CiaSL’ ?udgdc;)tha‘t were
9 present in custody. ga ou. 15 not ms '1gat10n.t ~1‘at would be n.1ce to
10 MR. PATRICK: Good morning, Your Honor. Clark |12 haveor that if we had time or if it was something we
11 Patrick and Alzora Jackson present for Mr, Gonzales. 13 could do, we'd do. The mitigation that we're talking
12 MR. WHIPPLE: Good motning, Your Honor, Brett |14 about in Mexico is paramount and of great importance to
13 Whipple and Patty Erickson on behalf of Ivonne Cabrera. 15  Mr. Gonzales because we are talking about his father; his
14 MR. STAUDAHER: Michael Staudaher on behalfof | 46 piglogical futher and his maternal grandparents. These
15 the State, Your Honor, 17 aren't cousins. These aren't acquaintances. These are
16 THE COURT: Thank you. We have on the calendar ' ..
17 a status check for trial seiting as to Ms. Cabrera. And 18 people that have a direct influence and have a great
18  then for Mr. Gonzales - 1 won't repeat the title because 18 influence on Mr. Gonzales' life up until the point where
19 it's extremely lengthy, but essentially what is a motion 20 he was arrested for this offense so we have to talk to
20 to continue. We had spoleen before or there was a verbal 21 them.
21 representation by Ms. Erickson that Ms. Cabrera may wish 22 And the State in part oftheir Opposition says,
22 tojoinin what was referenced by the State. And I think 23 Well, there's other ways to talk to them; you can Skype,
23 itisaccurate that there had already been a request for 24 you can phone call. And that's true. But these people
24 continuance by Ms. Cabrera and that that would not
25 necessarily be appropriate at this time, 25 arenot the type of people that a phone call would do. .
3
1 However, the Court would acknowledge, and I 1 These are people that you need a face-to-face meeting
2 tnink all the parties were of course aware that the Court 2 with
3 did have an in-camera discussion with counsel with regard 3 Also, in Mr. Gonzales' past his parents had a
4 to circumstances that were taking place with regard to 4 divorce. There was some child custody issues. In the
5 the mitigation investigation as far as Mr, Gonzales' case 5 same town whese his father and grandparents live is a
6 is concerned, and to some degree as far the guilt phase 6 notary or lawyer that did a lot of work for Mr, Gonzales'
7 investigation as to Ms. Cabrera, And representations had 7 father. A lot of that work was actually filed in
8 been made in court previously about difficulties, for 8 Superior Court in Los Angeles. And he is also somebody
9 lack of a better word, with investigators who had since 9 that is more imporiant than a mere phone call or a mere
10 left the employment of counsel's office for Ms. Cabrera. 10 Skype to talk to.
11 We have since then had the motion to continue, 1 Record gathering in Mexico, as the Court is
12 asIwill callit, filed. The Court has certainly 12 aware, is hard. And we are talking about a siall town,
13 reviewed those matters, Also the State's Opposition 13  very third-world. And it's one thing to call or send a
14 thereto, which the Court received. And I think 14 letter to getrecords and it's another thing to go and
15 addressing first and foremost in many ways the way m 15 look at somebody in the face and say, Do you have any
16 which it is styled, which talks about striking the Notice 16 records?
17 of Intent to Seek Death Penalty or to preclude the 17 And Tlearned that firsthand on a mitigation
18 secking of death penalty. 18 trip that I took with my mitigation specialist a couple
19 At this point, I want to open for any argument 19  years ago. We went to China and we went to Korea and we
20 from Mr. Gonzales' counsel that they wish to highlight 20 went to the Philippines. And we had sent many letters,
21 for the record. I will hear from Mr. Staudaher and then 21 many phone calls to the Chinese institutions that's we
22  we'll see if there 1s anything further that Ms. Cebrera's 22 wanted records from; schools, clinics and things like
23 counsel would like to put in the record and then we will 23 that. And we gotvery little, if anything or even an
24 tnake our final determination. 24 answer from them.
25 MR. PATRICK: Thank you, Your Honor. 25 Once we walked up and went into the building and
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looked at a person face to face with an interpreter, we
found that there were records available. We got those
records and it was a much different process,

So simply saying that a phone call or a Skype
will get this done, T know it won't happen. I've tried
it before. Youneed to be face to face, especially with
people like T am saying, Mr. Gonzales' parents and his
maternal grandparents.

Another thing the State talks about in their
Opposition is what's the difference between doing

0N ;R W=

are not guidelines, they are not suggestions, They are
the minimum professional standards that myself and
Ms. Jackson as capital counsel need to do in order to
properly represent Mr, Gonzales.

And the cases are staggering. Starts with
Wiggins v. Smith, Williams v. Taylor, Rompilla v. Beard,
Lockett v. Ohio, Eddings v. Ollahoma, Porter v. McCollum,
Payne v. Tennessee, and on and on, that it's
constitutional ly mandated background investigation as set
forth by the ABA Guidclines that we need to do for

11 mitigation in this case and the mitigation in a case 11 Mr. Gonzales.
12 where the harshest penalty could be life without parole. 12 And the Nevada Supreme Court has seen that. And
13 Well, there's a huge difference. And the United 13 they have incorporated those same guidelines into Rule
14 States Supreme Court and the Nevada Supreme Court has 14 250 in the Eighth Judicial Rules and ADTK 411. Soit's
15 said for years on many cases that this is a huge 15 not aspirational. I's something that we need to do and
16 difference. And it's both under the Eighth Amendmentand | 16 that must be done in order to properly, zealously and
17 the Sixth Amendment, The Supreme Court as early as 1988 |17  effectively represent Mr. Gonzales.
18 under the Eighth Amendment the death penaity has been 18 Finally, the State said that there is no law
19 treated differently from all other punishinents. 19  that allows this Court to strike the death penalty and
20 Furman v. Georgia, Woodson v. North Caroling, 20 that is absolutely not true. Again, the Supreme Coutt
21 the Supreme Court said again and again the death penalty 21 has held that trial judges have an affirmative duty to
22 is different. The awesomeness of the penalty of death 22 ensure defendants' Sixth Amendment rights.
23 makes it different than any other case. And if this was 23 And that i3 exactly what this whole motion is
24 not a death-penalty case, then, yeah, maybe we don't need 24 about. It isJose's Sixth Amendment rights. He cannot
25  the detailed records out of Mexico. Maybe we can doa 25 have effective counsel, he cannot have an effective
7 9
1 Skype phone call or a phone call with Mr. Gonzales' 1 trial, he cannot have a fair trial unless we do the
2 father. Maybe we can do a phone call with Mr. Gonzales' 2 constitutional mendated mitigation that we need to do.
3 grandparents. But that is not the case here. Thisis a 3 And-this court can absolutely do what it takes to protect
4 death-penalty case and we are required by the Supreme 4 Jose's Sixth Amendment rights, his Eighth Amendment
5 Court of both Nevada and the United States to do 5 rights and his Fourteenth Amendmert rights.
6 mitigation three generations back. And we are talking 6 And at the end of the day, that's what we're
7 about the first two generations of people that we cannot 7 arguing here is that he can simply not have a death
8 properly talk to, not properly mitigate by not being able 8 penalty imposed fairly and with reasonable consistency as
9 to go to Mexico. 9 required by the Supreme Court unless we can do the proper
10 M. Gonzales' maternal grandparents are too old 16 mitigation.
11  to travel to the United States. And his father has been 11 And if the Court is not witling to strike the
12 deported and cannot travel to the United States, so that 12 death penalty, whicl the Court does have the authority
13  is completely out. 13 10, the Court has wide discretion in what goes on before
14 The Supteme Court of Nevada in 2006, Summers v. |14 it, then, yes, a continuance will be needed until such
15 State, the US Supreme Court's decision since 1976 15 time that we can complete the necessary mitigation to
16 recognized that death is different. And it is ditferent. 16 effectively represent Jose.
17  And what we do on a non-death-penalty case is simply just |17 THE COURT: I will give an opportunity for
18 not adequate enough for what we need to do for 18 rebuttal, Mr. Patrick,
19 Mr, Gonzales in this case. 19 Go ahead, Mr. Staudaher,
20 Oue of the State's favorite arguments, and ['ve 20 MR. STAUDAHER: A couple things, and maybe I
21 heard it many times before, Well, Your Honor, the ABA 21 will take it in reverse order. As far as the continuance
22 Guidelines, they're just guidelines. They are ideas. 22 on that basis, there is not even the glimmer that the
23 They are suggestions. Well, again, that is simply not 23 political sitnation in Mexico will change in any
24 true. And the United States Supremie Court has gone over 24 foreseeable future. So to grant a continuance on that
25 and over this. And in the whole wide range of cases they 25 basis, essentially, places this case in an mdefinite

3
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1 suspension for its duration until political change 1 piust be and must not be done in a mitigation sort of
2 happens outside of this country to allow it to go 2 investigation, they address that squarely and said that
3 forward, which just can't be within the guidelines of the 3 ultimately it comes down to this, that counsel has to
4 ABA or the Constitution to allow such a thing to take 4 make objectively reasonable choices in what they do and
5 place. SoTwould say that at least from that 5 don't do with regard to mitigation. That there is not
6 perspective there's no basis for a continuance under 6 some sort of checklist of things that they must do.
7 those circumnstances. : 7 I heard in the argument that they are mandated
8 Secondly, with regard to th central question T 8 to go back three generations. Ihave yet to see anything
9 asked in the motion of the defense, and I have not heard 9 that says either the US Supreme Court has ever come back
10 anything articulated differently today, other than, and 10 and said, Yes, the Constitution as we interpret it for
11 this is with regard to what they would do in a death case 11 mitigation investigation should go back three generations
12 versus non-death case as far as mitigation goes. Istill 12 and that all individuals within that three generational
13 have not heard what they would do in this case or what 13  span must be talked to, mterviewed personally, all of
14 they would not do in this case depending on whether it 14 those things.
15 was a death or non-death matter. 15 There simply is just no basis for what they are
16 Specifics, not just saying generally we may not 16 asking for. And what they are saying to this court is
17 have to do something; we may not have to do this; wemay |17 what the standard is. The standard as the Supreme Court
18 ot have to do that is not specific. If they can come 18 has said is reasonably objective choices by defense
19  into court and represent to this Court that in cases that 19 counsel in their mitigation work.
20 are non-death, meaning, that the maximum potential 20 If there are alternatives, and they have not
21 penalty is life without the possibility of parole, that 21 cven attempted to do these alternatives; I'm talking
22 they don't do outside the country mitigation work. That 22 about electronics, telephone -- actually, if they need
23 they don't have to do certain things. Specifically that 23 in-person work they can hire a local investigator. They
24 those things are not on the table then we are talking 24 hire people all the time to do work as far as their
25 abouta different aniinal. 25 investigation and mitigation.
11 13
1 [ have yet to ever hear defense counsel in 1 In fact that was one of the bases the Court has
2 ahnost any case come forward and say, We would not do 2 brought forth in this matter for continuance by one of
3 this, we would not do that if this case was a non-death 3 the defense counsels that the investigator is not
4 case. 4 available or is leaving the office or might not be
5 Now to say that they would not do the nitigation 5 available down the road or that they have to get a new
6 in anon-death case versus a death case, there is no 6 investigator. So, clearly, that is not outside the realm
7 basis in either the ABA guidelines or the cases that were 7 of possibility or reasonableness.
8 cited by counsel saying that these specific things nust 8 I mean counsel does not do the investigation
9 be done. 9 primarily. They may want to aspirationally go down and
10 And as much as counsel would like to rely upon 10 speak to anindividual, but it is not mandated in any
11 the Constitution as well as the case law to support what 11 way, shape or form. They can do that; hire local counsel
12 they are asking for in their motion, there is not a 12  if they need to have somebody go and investigate locally
13 single authoritative source that they have been able 1o 13 or interview locally and that is augmenting with other
14 point to that says this Court would have the authority to 14 sources, which the Nevada Supreme Court in my cases now
15 strike a death notice which has been duly and validly 15 is pushing so1t of alternative means of testimony even in
16 processed and provided for to both them and to this Court | 16 trials as far as video and audio link to try facilitate
17 ina capital murder case, which would allow this Court to 17 that to occur and to reduce the cost associated with the
18 just unilaterally strike a validly processed and proper 18 litigation,
19  death notice in this or any other case. 19 So there is no basis to say that those
20 There is not a single thing -- we've talked 20 mechanisms can't be employed if they believe objectively
21 about the case that's come up the Supreme Court, the one 21 that they are needed in this particular case because it
22 case that I cited related to this, which was the Bobby 22 isa death case, because it's a murder case, because he
23 case, 2009, US Supreme Court overruling exactly what they | 23 is subjected to various punishments and penalties
24 are asking for, not as far as the death, but that the ABA 24 potentially if he is convicted, that those are important
25 Guidelines be used as the authoritative source for what 25 for a mitigation defense. That is what we're faced with.
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1 I cited the specific case law from the US 1 futher face to face and his grandparents face to fuce,
2  Supreme Court that says that they don't need to do these 2 On a non-death penalty case where there is n0
3 things, and they only have to do what is reasonable 3 chance of the State killing Mr. Gonzales, a phone call, a
4 objectively not what they want to do. 4 Skype is adequate. Records that we get and have already
5 And, again, opening the floodgates, you have -- 5 gotten are adequate. We can put on the mitigation case
6 essentially, if the Court were to rule in this particular 6 when we're not fighting for his life with the mitigation
7 instance to, one, strike the death notice; and two, to 7 that we have and that is available to us now and in our
8 indefinitely suspend a trial until political situations 8 nexttrip that we are making next week down to Southern
9 in another country were resolved, which may never oceur, 9 California.
10 think about the implications for other matters. 10 The ABA Guidelines are very specific about going
11 That any time an attorney who is representing a 11 back three generations, and the US Supreme Court is very
12 death defendant, or even a non-death defendant since they |12  specific that we need to follow ABA Guidelines.
13 have not articulated specifics in this matter, if they 13 Mr. Staudaher talks about the Bobby case. The
14 were to come forth to this court and say their objective 14 bobby case was discussed under AEDTA, which requires
15 personal belief in representing their client is that they 15 federal courts to apply doubly defective standards to the
16 must do this and this and this, and I'n talking about A, 16 IAC. Thatis not applicable in Nevada State court, so
17 B and C mitigation, and that because we cannot do that 17 the Bobby case is not even persuasive, let alone
18 for whatever reason that this Court must, oue, strike the 18 precedence that this Court needs to follow.
19  death notice; and two, suspend the trial until such time 19 Mr. Staudaher talked about hiring local
20 that that changes. 20 investigators or local mitigation specialists in Mexico.
21 It cssentially would open the door to any 21 1touched on that in my motion. | am not going to go
22  defendant and any defense attorney coming forward and 22 over too much of it except to say in China we had that
23 proffering even the most tenuous sort of examples to try 23 and they were not as tenacious as we were when we went
24 and get their point across to strike the death notice and 24 there.
25 to get the trial pushed off to whenever they want it. 25 And local mitigation specialist does not always
15 17
1 I do not see that there is a basis for it 1 work when you are talking about a foreign country because
2 legally. 1 don'tsee that the Court has legitimate 2 they don't have any real guidelines and they are not as
3 authority to do what they're asking, and I don't see that 3 tenacious as we ate. We went down there. We sat. We
4 there is anything beyond what the US Supreme Court has 4 waited. We told them, We are not leaving until we get
5 said is constitutionally mandated for mitigation work in 5 these records. Hinng somebody local that just may not
6 this matter that would give them anything remotely close 6 happen.
7 to the relief they are seeking in their motion. 7 And this Court does have the authority to strike
8 THE COURT: Thank you, Mr. Staudaher. 8 the death penalty under the Constitution. M. Staudaher
9 M, Patrick, any rebuttal? 9 says, Well, we didn't give you any precedence to do that.
10 MR. PATRICK: Yes, Your Honor. It seems like |10 Well, we did. It's cailed the United States
11 My Staudaher is saying this is an "and" situation. 11 Constitution; it's call the Nevada Constitution.
12  Strike the death penalty and a continuance. That's not 12 Mr. Staudaher did not give you any authority
13 true. Itis an "or" situation. It's either strike the . . 13 that you can't as a sitting judge in this district court
14 death penalty or we need more time to get this trial 14 strike the death penalty.
15 ready because of the situation in Mexico. 15 THE COURT: Thank you, Mr. Patrick.
16 And 1 agree with Mr, Staudaher; the situation in 16 I know that this is obviously not the motion,
17 Mexico may never get better, which is why this Court 17 but at this point [ would like Ms. Erickson and Mr.
18 needs to strike the death penalty because at that point 18  Whipple, if there is anything in terms of for the Court's
19 then this trial can go forward. 19  consideration from your client's perspective that the
20 And Mr. Staudaher said that he didn't hear us 20 Court needs to consider.
21  specifically saying anything about what we do death 21 1 did not obviously mean to suggest it and sort
22 penalty versus non-death penalty in this case. And my 22 of referring it to what is pending as a motion to
23 apologies to him. I thought I was very clear in my 23 contimue to take away anything from the seriousness of
24 argument that if this was not a death-penalty case we do 24 what is being argued. But what the Court is looking at
25 notneed to travel to Mexico. We do not need to see his 25 s ultimately when this case will go forward and how this
16 18
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1 case will go forward and I want to have the full 1 obtained so far.
2 circumstances in the record. 2 And I think Mr, Staudaher is correct that it can
3 MS. BRICKSON: Yes, Judge. 1took the 3 use its discretion to pursue whatever mitigation it can.
4 investigator down to meet with Ms, Cabrera. He has 4 Andif it cannot get certain mitigation information then
5 reviewed the documents that I provided to him. He has 5 that is the circumstance. But it did not in and of
6 begun the beginning of the investigation that needs to be 6 itself -- I cannot make a decision, I don't believe, not
7 done for the guilt phase. We are doing what we need to 7 in this case, place it in the hands solely of counsel to
8 do. We are on top of what we need to do now, 8 say this is difficult or it can't be done at the moment;
9 1 think that a September setting would be 9 and therefore, everything has to change.
10 acceptable to both mine and Mr. Whipple's trial 10 I simply think that there is the opportunity,
11 calendars. ] cannot do it in November or December 11 although it is going to be exceedingly difficult to do so
12 becanse I have a murder case that has been litigating for 12  to conduct and complete the mitigation investigation to
13 the last four and a half years, so that needs to go in 13 the best your ability, whatever you can obtain you can
14 November/December. 14 obtain and there is nothing that the State has asked for
15 THE COURT: Thank you. A couple of sort of 15 or the Court is doing that would preciude the defense
16 background thoughts to orient from the decision I believe 16 from presenting as much mitigation evidence as they
17 Twill give you today. Certainly death is different, the 17 possibly can under the circumstances. And I think that
18 Court does agree. The defense does not have a lot of 18 is not a deprivation of rights for Mr. Gonzales to give
19 cases | don't think to agrec with, but I think there is 19 additional time for the mitigation to be completed.
20 one case that was indicated and distinguish that when 20 But, again, I don't have anything in the
21 somconc is facing the death penalty it is different. And 21 cvidence in this record that would tell me that it would
22  this court T believe would have the authority to strike 22 be appropriate in the circumstances for me to go the
23 the death penalty notice and in the appropriate 23 extra length of withdrawing the death penalty from the
24 circumstances. : 24 table and ] am just not going to, again, exercise my
25 I do not, however, find that these circumstances 25 discretion in that regard at this time.
19 ' 21
1 warrant the Court to exercise that extraordinary 1 1 also don't believe a stay of the proceedings
2 jurisdiction. Idon't find anything that is existing in 2 pending some change in the political structure, or
3 this circumstance that would support the Court making the 3 however the right way to phrase it is, for folks going
4 determination that the death penalty would need to be 4 down to Mexico to be warranted. but I think a continuance
5 removed here because there is a difficulty, admittedly a 5 s appropriate both in the circumstances of Mr. Gonzales
6 significant difficulty perhaps in some circumstances 6 to allow as much completion as possible for mitigation
7 amounting to close to impossibility, but a difficulty 7 investigation as well as Ms, Cabrera's circumstances.
8 conducting the mitigation investigation in another ] As counsel has pointed out although they do have
9 country. 9 responsibility to some degree of the investigator that
10 1 think that in the totality of the cases that 10 they had hired to do the work, at the end of the day the
11 we have that it is imperative that defense counsel be as 11 investigator not performing the job function and leaving
12 tenacious as they possibly can. The defense counsel in 12 the employment does present a circumstance that warrants
13 this case will have the opportunity to be that tenacious. 13 additional time to allow Ms. Cabrera's counsel to
14 There are exceedingly difficult circumstances that exist 14 complete their investigation on their guilt phase as
15 in Mexico and I do not envy anyone in the position of 15 well
16 needing to do that type of work there. There is nothing 16 'am going to continue this matter with
17 easy or comfortable or safe, frankly, potentially about 17 understood objections noted by counsel. But otherwise
18 it, however, it can, be done, 18 the case remains status quo in terms of the charges. And
19 And T think, and although I don't like the 19  we will proceed -- niy intention is to proceed on whatever
20 slippery-slope-type argument, if they don't do something 20 next calendar date we give for the trial.
21 because down the road it's going to have this impact, 21 MR. PATRICK: Your Honor, and I understand that
22 this is this case, this is these defendants and that is 22 Ms. Cabrera may be ready in September. Since we ate
23 all that matters. But when T look at the circumstance I 23 severed it does not matter when they go to trial. We --
24 certainly can acknowledge that counsel has been diligent 24 Mr. Gonzales, Ms. Jackson and 1 have no strong preference
25 inhis efforts to obtain the mitigation evidence it has 25 asto who goes first as far as the two trials.
20 22
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24

1 With everything that the Court has just said, 1 represent to the Court that February/April Ms. Jackson
2 which is all true, we would be asking for a trial date in 2 and I will be ready.
3 your February stack, figuring that we will either get to 3 THE COURT: M. Whipple, Ms. Erickson, you
4 Mexico or not by that time and we'll do everything we can 4 mentioned earlier and we had talked essentially about the
5 to male that a firm date. 5 September stack and you admitied that your investigator
6 THE COURT: Well, I think that you all know 1 6 isnow on board and moving along. If we put these folks
7 was juggling this case as well as one other case that was 7 out to April, do you want the February stack rather than
8 a capital case that was going to be in this May stack and 8 1o go in September or do you want 1o go in September?
9 [ had them all coupled up in this May stack and then the 9 MR. WHIPPLE: T think we would prefer September,
10 other casc alrcady continucd over and it is in that 10  Wc're both open
11 February stack. Tt does not mean that we cannot replace 1" THE COURT: Itis open for us as well. Later
12 something again in that February stack as well. 12 part of September just out an abundance of caution?
13 Right now the November/December stack is 13 MS. ERICKSON: I would agree, Judge.
14 available. We have a little bit of flexibility there. 14 THE COURT: Allright. Let's do the latter part
15 Now I appreciate there are difficulties in oblaining 15 of September stack for Ms, Cabrera.
16 juries in circumstances that are as difficult as these 16 THE CLERK: Calendar call will be September 21st
17 that that time frame is nota ideal. Butl do havea 17 at9:30 --
18 little bit of concern in terms of the time frames needed 18 MR. STAUDAHER: Acwally, Yow Honor, I have a
19 for the case and the fact that I already have another 19 murder case that is the following week so would it be
20 capital case in this trial time frame. 20 possible to go the week of the 21st with the trial?
21 MR. PATRICK: That's fine, Your Honor, I 21 THE COURT: So the calendar call the 14th?
22 believe the Court said it had an April stack. That is 22 MR. STAUDAHER: Yes.
23 fine with us also. November/December is just going to be 23 THE CLERK: Calendar Call September 14th at
24 too soon, Your Honor, And especially as the Court just 24 9:30. Jury trial September 21st at 10:30.
25 pointed out both Ms. Jackson and T have atterpted to seek 25 THE COURT: That is as to Ms, Cabrera.
23 25
1 capital juries in a December trial and it is not - 1 Asto Mr. Gonzales out of an abundance of
2 THE COURT: M. Staudaher, do you have any input 2 caution why don't we take the April stack.
3 that you would like to give from the State's perspective 3 MR. PATRICK: Very good. Thank you, Your Honor.
4 interms of time frame? 4 MS. JACKSON: Your Hoor -
5 MR. STAUDAHER: It sounds like the Courl was 5 THE COURT; Wel, just to be clear, it begins in
6 leaning towards at least the November/December stack. 1 6 the latter part of April and it runs into the middle to
7 am open or can make niyself open during those two months. 7 latter part of May,
8 [ will deferto this court for its schedute. 8 MS. JACKSON: I just set Barlow, which is
9 THE COURT: Tt looks like we would be looking at 9 capital which is going to go in Departinent 4, Judge
10 moving at least one of the cases over to the beginning of 10 Early.
11  next year. 11 MR. STAUDAHER: That's iy casc as well,
12 Now the, not irony by any means, but sort of the 12 MS. JACKSON: Oh, okay.
13  interesting aspect of this is that there was quite a bit 13 MR. STAUDAHER: So we'll have to coordinate
14 of struggle early to invoke and make this case move, but 14  that.
15 Ithink we are all in the position now to understand that 15 MS. JACKSON: Would you say that would go?
16 we need to have a time certain given now to complete 16 MR. STAUDAHER: [ wouid say yes.
17 things and then we're going 10 go. 17 THE COURT: When is that set for?
18 MR. PATRICK: And that's what [ am saying, Your 18 MS. JACKSON: April 4th, I believe.
19 Honor. If you can give us the beginning of February or 19 MR. STAUDAHER: Yes, April 4th.
20  April stack, T can tell you right now Ms. Jackson and I 20 THE COURT: So we would have to go in the
21 will do everything we can to make that a time certain and 21 February stack for you. Aprik 4th did you say?
22 a fum date. 22 MS. JACKSON: April 4th. It's a doublc homicide
23 For the November/Decetnber stack I cannot imake 23 and it is a very intense capital case.
24 that same assurance to the Court just because of the 24 THE COURT: Allright. Ourstack doesn't begin
25 quickness of it and all the other preblems that T will 25 until the 18th, and then runs through the third week of

26
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1 May. But, again, whatever time frame you need. Do you
2 want to go afler that or do you want to go into
3 September? 1 REPORTER 'S CERTIFICATE
4 MR, PATRICK: Your Honor, while they are 2
5 conlerring, if 1 may, [ have an order denying the motion, 3 SIRTE OF WEVADA -
6 il | may approach, for the judge's signature. * COUNTY OF CLARE [
7 THE COURT: Of course. :
8 MR, WIIIPPLE: Your Honor, may I be excused? ’ ‘ o THDA SHIGREEE Cer‘t:hed o xapereE
7 in and For the State of Hevada, do hexeby certify that
9 THE COURT: You may, Mr. Whipple. Thank you. 6 Emregoing and stbachad pages 1-20, inclusive,
10 MR. STAUDAHER: Your Honor, I believe that we p ccrprise a trus, and accurats trapscript of tha
11 just conferred and it sounds like with your criminal 10 procasdings raported by me i the matter of THE STATE OF
12 stack, which begins on the 18th, if we went on April 25th i MEVADA, Plaintiff, versus IVONNE CBERERA, JOSE GONIALES,
13 for the triai that that would work for both counsel and 12 Dafendants, Case No. 0283700 on horsl €, 2215,
14  the Court. v
15 MS. JACKSON: That's vorrect, Your Honor, i°
16 THE COURT: Okay. . 16 pated this LZth day of Bpril, 2215,
17 THE CLERK.: Calendar call April 18th at 9:30. ”
18 Jury twial April 25th at 10:30. 1 /s/_Brenda_Schrpsdes
19 THE COURT: 1would like to do a status check in 1 TENDA SSHRGEDER, €Ch O 5T
20 90 days just to make sure and see where we are, how 20
21 things are going along. 1know we let Mr. Whipple go and n
22 1 think we lost Ms. Erickson too. 1didn't realize that, =
23  but they'll caich up with the information. It'sa little :
24 more imperative in their matter because they are 2 little .
25 closer to their trial date. a
27
1 THE CLERK: July 8th at 9:00 a.m.
2 MR. PATRICK: Thank you, Your Honor.
3 THE COURT: Allright. Thank you so much.
4 MS. JACKSON: Thank you, Yout Honor.
5 MR. STAUDAHER: Thauk you, Your Honor.
6 (Proceedings were concluded.)
7
8
9
10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
28
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Alternative to Stay Proceedings Until the Defense Team can Safely Conduct its Mitigation
Investigation in Mexico is DENIED.
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