IN THE SUPREME COURT OF THE STAT‘E OF NEVADA

INDICATE FULL CAPTION:

Estate of MICHAEL DAVID ADAMS, by and | 7j,. 68033

through his mother JUDITH ADAMS, _ —— Electrontealty Filed
individually and on behalf of the Estate, | DOCKETINGISAPRAPRERP3:37 a.m.
CIVIL AFREIRHS Lindeman
Appellant, : Clerk of Supreme Court
VSs.

SUSAN FALLINI; DOES I-X, and ROE
CORPORATIONS I-X, inclusive,
Respondent.

GENERAL INFORMATION

All appellants not in proper person must complete this docketing statement. NRAP 14(a). The
purpose of the docketing statement is to assist the Supreme Court in screening jurisdiction,
classifying cases for en banc, panel, or expedited treatment, compiling statistical information
and identifying parties and their counsel. :

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c). The Supreme
Court may impose sanctions on counsel or appellant if it appears that the information provided
is incomplete or inaccurate. Id. Failure to fill out the statement completely or to file it in a
timely manner constitutes grounds for the imposition of sanctions, including a fine and/or
dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 26 on this docketing
statement. Failure to attach all required documents will result in the delay of your appeal and
may result in the imposition of sanctions.

This court has noted that when attorneys do not take seriously their obligations under NRAP 14
to complete the docketing statement properly and conscientiously, they waste the valuable
judicial resources of this court, making the imposition of sanctions appropriate. See KDI Sylvan
Pools v. Workman, 107 Nev. 340, 344, 810 P.2d 1217, 1220 (1991). Please use tab dividers to
separate any attached documents.

Revised June 2014

Docket 68033 Document 2015-17619



1. Judicial District FIFTH Department 2

County NYE Judge ROBERT W. LANE
District Ct. Case No. V0024539 | |

2. Attorney filing this docketing statement:

Attorney John P. Aldrich, Esq. Telephone 702-853-5490

Firm Aldrich Law Firm, Ltd.

Address 1601 S. Rainbow Blvd. Suite 160
Las Vegas, NV 89146

Client(s) Estate of Michael David Adams, by and through his mother, Judith Adams

If this is a joint statement by multiple appellants, add the names and addresses of other counsel and

the names of their clients on an additional sheet accompanied by a certification that they concur in the
filing of this statement.

3. Attorney(s) representing respondents(s):.

Attorney David R. Hague, Esq. Telephone 801-531-8900

Firm Fabian & Clendenin, P. C.

Address 215 South State Street, Suite 1200
Salt Lake City, UT 84111-2323

Client(s) Susan Fallini

Attorney - Telephone

Firm

Address

Client(s)

(List additional counsel on separate sheet if necessary)



4. Nature of disposition below (check all that apply):

[0 Judgment after bench trial Dismissal:

0 Judgment after jury verdict [ Lack of jurisdiction

] Summary judgment D;Faﬂure to state a claim

(] Default judgment [ Failure to prosecute

Grant/Denial of NRCP 60(b) relief - ] Other (specify):

[0 Grant/Denial of injunction ] Divorce Decree:

[] Grant/Denial of declaratory relief [] Original 1 Modification

00 Review of agency determination Other disposition (specify): See attached supp.

5. Does this appeal raise issues concerning any of the following? N /4

[ Child Custody
[ Venue

] Termination of parental rights

6. Pending and prior proceedings in this court. List the case name and docket number
of all appeals or original proceedings presently or previously pending before this court which
are related to this appeal: ‘

Supreme Court No. 56840
Susan Fallini, Appellant vs. Estate of Michael David Adams, by and through his mother
Judith Adams, Individually and on behalf of the Estate, Respondent.

Supreme Court No. 66521 - Petition for Extraordinary Writ

Estate of Michael David Adams, by and through his mother Judith Adams, Individually and
on behalf of the Estate, Petitioner, vs. Fifth Judicial District Court, Nye County, Nevada,
Respondent, and Susan Fallini, Real Party in Interest.

7. Pending and prior proceedings in other courts. List the case name, number and
court of all pending and prior proceedings in other courts which are related to this appeal
(e.g., bankruptcy, consolidated or bifurcated proceedings) and their dates of disposition:

None. |



8. Nature of the action. Briefly describe the nature of the action and the result below:

This action is a wrongful death case brought by Plaintiff Estate of Michael David Adams, by
and through his mother Judith Adams, individually and on behalf of the Estate against
Defendant Susan Fallini, as a result of a July 7, 2005 automobile incident wherein Michael
Adams hit a cow owned by Defendant, killing Mr. Adams. The action proceeded, and
Defendant’s Answer and Counterclaim were stricken as a result of Defendant’s refusal to
respond to discovery or abide by the district court’s orders. The district court entered
default judgment in favor of Plaintiff and against Defendant in the amount of $1,000,000.00
for grief and sorrow and loss of support, $1,640,696.00 for future lost earnings, $50,000.00 in
attorney’s fees, sanctions in the amount of $35,000.00, and funeral expenses of $5,188.85.
Defendant appealed the default judgment. i

See attached supplement for continued text.

9. Issues on appeal. State specifically all issues in this appeal (attach separate

sheets as necessary): -. : :

a. Because the original default judgment and all related issues in this case had already been
considered and decided by the Nevada Supreme Court in the original appeal, did the district
court err when it denied Plaintiffs Countermotion to Reconsider and/or for Rehearing of
Order Entered on August 6, 20147 :

b. Because the original default judgment and all related issues in this case had already been
considered and decided by the Nevada Supreme Court in the original appeal, and because
Defendant’s counsel made misrepresentations to the district court at the hearing on July 28,
2014, did the district court err when it denied Plaintiffs Countermotion to Set Aside Order
Entered on August 6, 2014? S

See attached supplement for continued text.

10. Pending proceedings in this court raising the same or similar issues. If you are
aware of any proceedings presently pending before this court which raises the same or
similar issues raised in this appeal, list the case name and docket numbers and identify the
same or similar issue raised:

The undersigned is not aware of any proceeding presently before this Court which raises the
same or similar issues to those raised in the present appeal. '



11. Constitutional issues. If this appeal challenges the constitutionality of a statute, and
the state, any state agency, or any officer or employee thereof is not a party to this appeal,
have you notified the clerk of this court and the attorney general in accordance with NRAP 44
and NRS 30.130?

X N/A
1 Yes
[ No

If not, explain:

12. Other issues. Does this appeal involve any of the following issues?

[] Reversal of well-settled Nevada precedent (identify the case(s))
[0 An issue arising under the United States and/or Nevada Constitutions

v

[ A substantial issue of first impression

[ An issue of public policy

O An issue where en banc consideration is necessary to maintain uniformity of this
court's decisions ' )

[ A ballot question

If so, explain: None of the above.

13. Trial. If this action proceeded to trial, how many days did the trial last?

Was it a bench or jury trial? Did not proceed to trial.

14. Judicial Disqualification. Do you intend to file a motion to disqualify or have a
justice recuse him/herself from participation in this appeal? If so, which Justice?
No. : ,



TIMELINESS OF NOTICE OF APPEAL

‘15. Date of entry of written judgment or order appealed from April 17, 2015

If no written judgment or order was filed in the district court, explain the basis for
seeking appellate review: '

16. Date written notice of entry of judgment or order was served April 21, 2015

Was service by:
] Delivery

Mail/electronic/fax

i

17. If the time for filing the notice of appeal was folled by a post-judgment motion
(NRCP 50(b), 52(b), or 59)

)
H

(a) Specify the type of motion, the date and method of service of the motion, and
the date of filing.

[ NRCP 50(b) Date of filing N/A

1 NRCP 52(b) Date of filing N/A

1 NRCP 59 Date of filing N/A

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll the
time for filing a notice of appeal. See AA Primo Builders v. Washington, 126 Nev. , 245
P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion

(c) Date written notice of entry of order resolving tolling motion was served

Was service by:
[ Delivery
[1 Mail



18. Date notice of appeal filed May 15, 2015.

If more than one party has appealed from the judgment or order, list the date each
notice of appeal was filed and identify by name the party filing the notice of appeal:

19. Specify statute or rule governing the time 11m1t for filing the notice of appeal,
e.g., NRAP 4(a) or other

NRAP 4(a)

SUBSTANTIVE APPEALABILITY

20. Specify the statute or other authority granting this court jurisdiction to review
the judgment or order appealed from:

a
® NRAP 3A(b)(1) [ NRS 38.205
[0 NRAP 3A(b)(2) [0 NRS 233B.150
[0 NRAP 3A(b)(3) [0 NRS 703.376
[] Other (specify)

(b) Explain how each authority provides a basis for appeal from the judgment or order:
The district court entered final judgment in favor of Defendant and against Plaintiff,
dismissing Plaintiff's case.



21. List ali parties involved in the action or consolidated actions in the district court:
{(a) Parties:
Plaintiff: Estate of Michael David Adams, by and through his mother Judith
Adams, individually and on behalf of the Estate

Defendant: Susan Fallini

(b) If all parties in the district court are not parties to this appeal, explain in detail why
those parties are not involved in this appeal, e.g., formally dismissed, not served, or
other:

N/A

22. Give a brief description (8 to 5 words) of each party's separate claims,
counterclaims, cross-claims, or thlrd-party claims and the date of formal
disposition of each claim. {

Plaintiff's claims: wrongful death; Defendant's Cross Claims: destruction of property.

As for disposition, see attached supplement.

23. Did the judgment or order appealed from adjudicate ALL the claims alleged
below and the rights and liabilities of ALL the parties to the action or consolidated
actions below?

Yes
1 No

24. If you answered "No" to question 23, corhplete the following:
(a) Specify the claims remaining pending below: '



(b) Specify the parties remaining below:

(¢) Did the district court certify the judgment or order appealed from as a final judgment
pursuant to NRCP 54(b)?

[ Yes
[ No

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that
there is no just reason for delay and an express direction for the entry of judgment?

[ Yes
[ No

25. If you answered "No" to any part of question 24, explain the basis for seeking

appellate review (e.g., order is independently appealable under NRAP 3A(b)):
N/A Z 4

26. Attach file-stamped copies of the following documents:

The latest-filed complaint, counterclaims, cross-claims, and third-party claims
Any tolling motion(s) and order(s) resolving tolling motion(s)
Orders of NRCP 41(a) dismissals formally resolving each claim, counterclaims, cross-

claims and/or third-party claims asserted in the action or consolidated action below,
even if not at issue on appeal

Any other order challenged on appeal
Notices of entry for each attached order



VERIFICATION

I declare under penalty of perjury that I have read this docketing statement, that
the information provided in this docketing statement is true and complete to the
best of my knowledge, information and belief, and that I have attached all required
documents to this docketing statement.

Judith Adams . John P. Aldrich

Name of appellant Name of counsel of record
June 9, 2015 ; L / W

Date ' SYdnhature of counsel of record

Nevada, County of Clark
State and county where signed

CERTIFICATE OF SERVICE

I certify that on the 9th day of June ,2015 , I served a copy of this

completed docketing statement upon all counsel of record:

[ By personally serving it upon him/her; or

By mailing it by first class mail with sufficient postage prep aid to the following
address(es): (NOTE: If all names and addresses cannot fit below, please list names
below and attach a separate sheet with the addresses.)

David R. Hague, Esq.

Fabian and Clendenin, P.C.

215 South State Street, Suite 1200
Salt Lake City, UT 84111-2323

St

dayofAVLA__Q ) ZO/S/

} ,ZUM@Z M/,/W,m

“Sfgnature

Dated this




SCHEDULE OF EXHIBITS

Supplemental responses

Exhibit 1
Exhibit 2
Exhibit 3

Exhibit 4
Exhibit 5
Exhibit 6

Exhibit 7
Exhibit 8

Notice of Entry of Order and Court Order After Hearing

Order Affirming in Part, Reversing in Part and Remanding

Order Granting Motion to Recall Remittitur and to Modify March 29,
2013, Order for Allowance of Interest

Notice of Entry of Final Judgment

Notice of Entry of Order and Court Order

Notice of Entry of Order Granting Motion for Entry of Final
Judgment and Dismissing Case With Prejudice

Complaint

Defendant Susan Fallini’s Answer and Counterclaim



SUPPLEMENTAL ANSWERS TO DOCKETING
STATEMENT CIVIL APPEALS

Estate of Michael David Adams, by ? No. 68033
and through his mother Judith Adams,
individually and on behalf of the Estate,

Appellant, -

VS.

Sﬁsan Fallini; DOES I-X and ROE |
CORPORATIONS I-X, inclusive, ;

Respondent.

No. 4. Nature of disposition:

Other disposition: Granting of Defeﬁdant’g Motion for Entry of Judgment
after default judgment set aside. .

No. 8. Nature of the action:
Continuation of text:

On March 29, 2013, the Nevada Supreme Court entered an Order Affirming in
Part, Reversing in Part, and Remanding, in which the Supreme Court upheld
the award of damages but reduced the amount. On April 9, 2013, Defendant
Fallini petitioned for rehearing. That petition was denied on June 3,
2013. Thereafter, on June 5, 2013, Defendant Fallini filed a Petition for En
Banc Reconsideration. That petition was also denied on July 18, 2013. The
Supreme Court issued Remittitur on August 14, 2013. After recognizing that
the Supreme Court did not give direction regarding calculation of interest,
Plaintiff moved the Supreme Court for direction. On January 3, 2014, the
Supreme Court issued an Order Granting Motion to Recall Remittitur and to
Modify March 29, 2013 Order for Allowance of Interest.

Page 1 of 3



After additional wrangling over the final form ofthe judgment, Final Judgment
was entered on or about May 7, 2014. On May 20, 2014, Defendant filed a
Motion for Relief from Judgment Pursuant to NRCP 60(b). Plaintiff opposed
the motion, but in an Order dated August 6, 2014, the district court granted
Defendant’s Motion for Relief from Judgment Purusant to NRCP
60(b). Therefter, Plaintiff filed a Petition for Extraordinary Writ Relief. The
Supreme Court issued an Order to Show Cause why the petition should not be
summarily denied. Plaintiff provided aresponse, but the Supreme Court denied
the writ petition on January 15,2015. On or about January 28,2015, Defendant
Fallini filed a Motion for Entry of Final Judgment. Plaintiff opposed and filed
a Countermotion to Reconsider and/or for Rehearing of Order Entered on
August 6, 2014, or Alternatively, Countermotion to Set Aside Order Entered
on August 6, 2014, or Alternatively, for Entry of Final Judgment. On April 17,
2015, the district court entered an Order Granting Motion for Entry of Final
Judgment and Dismissing Case with Prejudice. This appeal is from the April
17, 2015 Order Granting Motion for Entry of Final Judgment and Dismissing
Case with Prejudice.

No. 9¢. Issues on Appeal
Continuation of text:

c. Because the original default judgment and all related issues in this
case had already been considered and decided by the Nevada
Supreme Court in the original appeal, and because the default
judgment was based on a sanction against Defendant for repeated
refusal to follow court orders, did the district court err when it granted
Defendant’s Motion for Entry of Final Judgment?

No. 22. Disposition of each claim.

a. As for disposition, please see the following:
i. Notice of Entry and Order After Hearing dated August 12,
2010 (Exhibit 1)
ii. Order Affirming in Part, Reversing in Part, and Remanding
dated March 29,2013 (Exhibit 2) '

Page 2 of 3



iii. Order Granting Motion to Recall Remittitur and to Modify
March 29, 2013 Order for Allowance of Interest dated
January 3, 2014 (Exhibit 3)

iv. Notice of Entry and Final Judgment entered on May 7, 2014

(Exhibit 4) :

v. Notice of Entry and Court Order dated August 6, 2014
(Exhibit 5) ,

vi. Notice of Entry of Order Granting Motion for Entry of Final

Judgment and Dismissing Case with Prejudice, dated April
21, 2015 (Exhibit 6)

Page 3 of 3
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NEO .
John P. Aldrich, Esq.-
Nevada Bar No. 6877 _
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
(702) 853-5490
(702) 227-1975 fax -
Attorneys for Plaintiff
‘THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
- COUNTY OF NYE
Estate of MICHAEL DAVID ADAMS;- = )= = : == wrw =
by and through his mother-JUDITH ) Case No.: CV24539
ADAMS, individually and on behalf of the ) Dept.: . 2P
Estate, ~ Ce Yy ‘
o o - )
Plaintiffs, )
. ' )
vs.. )
SUSAN FALLINI, DOES I-X and ROE )
CORPORATIONS I-X, inclusive, )
: - . )
. ' Defendants. ) Vo
SUSAN FALLINI, )
‘ _ o)
‘Counterclaimant, )
)
vs. . %
Estate of MICHAEL DAVID ADAMS," )
by and through his mother JUDITH )
ADAMS, individually and on behalf of the ) . .~ =
N Estate, = o - E o< 3 e e e
- S )
Counterdefendants. )
: )
'NOTICE OF ENTRY OF ORDER *
e '
e,
117

‘_ Pgigelof'z ,

W S Lt

.



10

2 | matter on August 12, 2010, a copy of which is attached hereto as Exhibit 1.
3 DATED this {72 day of August, 2010. -
4 ALDRICH LAW FIRM, LTD.
s ‘ .
6 : / -
hn P. Aldrich, Esq. -
7 evada State Bar No. 6877
1601 S. Rainbow Blvd., Suite 160
8 " Las Vegas, Nevada 89146 -
: (702) 853-5490
9 ' E (702) 227-1975 .
e — Tr =R e AWorneps foF Plaingl T T T T
11 ' -CERTIFICAE“: OF SERVICE .
12 I HEREBY CERTIFY that on the { 7 day of August, 2010, I mailed a copy of the
13 | NOTICE OF ENTRY.OF ORDER, in a sealed envelope, to thie foliowing and that postage was fully
14 || paid thereon: '
15
John Ohlson, Esq.
16 {t 275 Hill Street, Suite 230
Reno, Nevada 89501
17 || Atrorney for Defendant/Counterclaimant
18 I Katherine M. Barker, Esq.
19 {Law Office of Katherine M. Barker
823 S. Las Vegas Blvd., Ste. 300
20 jLas Vegas, NV 89101
| Atiorney for Counterdéferdant . .. L . .. = A — -
21 || Estate of Michael David Addims -
22 : o By
2 /ZL@%Z&%J&E.
An employee Bt Aldrich Baw Firm, Ltd.
24 ]
25
26
27

28
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. BESTATE OF -MICHAEL DAVID ADAMS,

-Estate

) Foioc o oY
f”"“ b © 3
i (i.:.~k—4’..:.d4

* g

@

Case No, CV 24539 - -
Dept. 2P S 00512 A %00
" REBEGOA BALLARD .
* IN THE FIFTH JUDICIAL DISTRICT\GOURT:OF THE R
. STATE OF \IEVADA IN AND FOR THE cOUN:rY @rrWE

by and through his mother JUDITH
ADAMS, individually and on behalf of the

Plaintiff,
. T - e e 0 a afa e e mar e v — e e

w'o ORDER AFTER HEARING

SUSAN FALLINI DOES I- X ‘and ROE
CORPORATIONS X, mcluswe

Defendants.

Tlns matter xs :enardmg a motor vehicle accndent mvolvmo Michael Adams and a

Hel efmd Cow owned by the Defendant On Tune "4 2010 Pldmtrff filed an Apphcmon

fot Default Judgment against Defendant Sus*m Falhm Plamhﬂ requested $2,500, 000 for
gnef sorrow, loss of support; Sl 640, 696 for lost career camnws $5,000, 000 for hedomc
damages loss of life’s pleasure and enjoyment $35 000 for Sancti ons already lcvned

aguinst Defendauts $50,000 for attorney’s fees; and $5,188.85 for ﬁmcml and Olhel

rﬂlated expenses for a total of$9 230 884.8). Deiendants fi Ie, an Opposumn on Junc 2-L‘

2010 ‘A hearing was held on this matter on July 19, "(}l() in which I’Imnulfdml

Defendunts uppe'm,d with their counsela Afer hcm ing ar uumcnls hnm both sides

regardimg the Defendant’s violahon of proceduml_rules, the Couit clcmcd Defendanl’s

e
e




Farrm Subnciarn IMsSTmict Covws |

| ESMERELOA, MINERAL AND NYE COUNTIES

- .,

Motion for Recons;deranon and proceeded with the Prove Up Hem ing and Ca neeled thc

Trial scheduled for August 7010 Judlth Adams Anthony Adde and Susan Fallini WCI\‘:

s-worn in and tesuf ed. The parties’ counsel gave the;r closmu sntements The Cou:t '
heard test1n1ony, counsels’ statements and arouments and rcwewed the pleadmgs on fi 1;
herem ThlS Order follows i

TS HEREBY ORDBRE_D that the Defend_qnt’s Motion 'fon_; Reéoosvi'.de_‘mtion; is
DENIED. - I

IT IS FURTHER ORDERED that the Court ﬁmnts the lenttf? $1,000, 000 m

’Damages for Gnef Sorrow, and loss of.. support

IT IS FURTHER ORDERED that the Court grants the Plaintiff $1,640, 696 in |
Damages for future tost earmngs._ '
1T IS FURTHER QRDRRED thatthe Court grants the Plaintift $50,000 in |
Attomey s Fees. - |
IT IS FURTHER ORDERED thdt the Court f,rants the Pldmtlff 335, 000 in
sanctlons lcvned agmu st the De'”enddnt

ITiS FURTHER ORDERED.tyat the Court grants the, l’lamtn"f 55.1 88.85 in.

funeral and other related expenses.

IT IS FURTHER ORDERED that Plaintiff’s request for H edoliio damages is

DENIED.

y 4
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'DATED this 12" day of August 2010,

T DISTRICT JUDGE

-~—
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ESMERELDA, MINERAL AND NYE COUNTIES

—i

5 0 N O G bW N

. 823 S. Las Vegas Blvd., Ste. 300
Las Vegas, NV 89101 '

CERTIFIC ATION OF MAILING

The undersigned héreb’y certifies that on the 12" d.ay of August 2010, he mailed-

cdpieé of the foregoing ORDER AFTER HEARING o the following:

John P. Aldrich, Esq.

" ALDRICH LAW FIRM, LTD. °

1601 S. Rainbow Blvd., Suite 160 -
Las Vegas, NV 89146

John Ohlsen, Esq.

- BOWEN, HALL, OHLSON&OSBORNE

555 South Center Street
Reno, NV 89501

Kath'erine M; Barker, Esq.
LAW OFFICE OF KATHERINE M. BARKER

C.PAUL TECHO
Law Clerk to .
'DISTRICT JUDGE -
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SuPREME COURT
_OF
NEVADA

. (© 19974 <EESe

IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINT, No. 56840 o
Appellant, '

VS. )

ESTATE OF MICHAEL DAVID ADAMS, F ﬁ L E @

BY AND THROUGH HIS MOTHER MAR 28 2013
JUDITH ADAMS, INDIVIDUALLY AND |

ON BEHALF OF THE ESTATE, k | CLERRO Esﬁ&”é?w%@@ T
Respondent. BYE";}&X%RLL’L/

ORDER AFFIRMING IN PART, REVERSING IN PART AND
' REMANDING

This is an appeal from a final judgment in a wrongful death
action. Fifth Judicial District Court, Nye County; Robert W. Lane, Judge.
Respondent Judith Adams brought suit against appellant

‘Susan Fallini for the death of her son after he struck one of Fallini’s cattle

that was in the roadway.! Fallini, through her previdus counsel,
repeatedly failed to answer various requests for admission, resulting in a
conclusive admission of negligence pursuant to NRCP 36. Namely, Fallini
was deemed to have admitted that the accident did not occur on open
range, which rendered her affirmative defense under NRS 568.360(1)
inapplicable., These a&missions lead to a partial summary judgment in

Adams’ favor on the issue of liability.

1As the parties are familiar with the facts, we do.not recount them
further except as necessary to our disposition.

3-0A%0
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SupREME COURT
| OF
NEVADA
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" Approximately three years after Adams filed her complaint,

TFallini retained new counsel and immediately filed a motion for

reconsideration of prior orders, arguing that the accident had in fact
occurred on open rangé. The distﬁct .couit denied Fallin’s motion for
reconsideration, vacated the jury trial, and proceeded to a prove-up
hearing where it awarded damages to Adams in excess of $2.5 million.

Fallini appealed, challenging the district court’s decision to (1)
deny her motion for reconsideration; (2) vacate the jury trial; and (3)
award over $2.5 million in damages. We conclude that Fallini’s first two
arguments are unpersuasive ancif affirm in part the district court’s order.
However, we reverse and remand in part the district court’s award of
damages.

The district court properly denied Fallini's motion for reconsideration

Fallini argues that the district court erred in denying her
motion for reconsideration because the partial summary judgment was
based on false factual premises iegarding whether the accident occurred
on open range. We disagree. |

«A district court may reconsider a previously decided issue if
substantially different evidence is subsequently introduced or the decision
is clearly erroneous.” Masonry aﬁd Tile v. Jolley, Urga & Wirth, 113 Nev.
737, 741, 941 P.2d 486, 489 (1997); see aléo Moore v. City of Las-Vegas, 92
Nev. 402, 405, 551 P.2d 244, 246 (1976) (“Only in very rare instances in

which new issues of fact or law are raised supporting a ruling contrary to
the ruling already reached should a motion for rehearing be granted.”)

In Nevada, a defendant has 30 days to respond to a plaintiff's
request for admission, NRCP Bé(a). Failure to do so may result in the
requests being deemed “conclusively established.” NRCP 36(b). It is well




SuPREME COURT
| OF
NEvaDA

©) 19478 i

settled that unanswered requests for admission may be properly relied
upon as a basis for granting summary judgment, and that the district
court is allowed considerable. discretion in determining Whether to do so.

Wagner v. Carex Investigations & Sec., 93 Nev. 627, 631, 572 P.2d 921,

993 (1977) (concluding that summary judgment was properly based on

admissions stemming from a party’s unanswered request for admission

under NRCP 36, even where such admissions were contradicted by
previously filed answers to‘interrogatories); Smith v. Emery, 109 Nev. 737,

7 42, 856 P.2d 1386, 1390 (1993) (explaining that that “failure to respond

to a request for admissions will result in those matters. being deemed
conclusively established . .. evenif the established matters are ultimately
untrue”) (citation omitted).

Here, Fallini’s argument is unpersuasive because she has not
raised a new issue of fact or law. The question of whether the accident
occurred on open range was expressly disputed in Fallini’s answer, but she
subsequently failed to challenge this issue through Adams’ requests for
admissions. Fallini has presented no evidence on appeal to alter the
conclusive impact of admissions under NRCP 36 as a basis for partial
summary judgment. Wagner, 93 Nev. at 631, 572 P.2d at 923. Moreover,
the fact that these admissions may ultimately be untrue is irrelevant.
Smith, 109 Nev. at 742, 856 P.2d at 1390. Finally, the district court had
discretion to treat Fallini's failure to file an opposition to partial sumniary
judgment as “an admission that the motion [was] meritorious and a
consent to granting the motion.” King v. Cartlidge, 121 Nev. 926, 927, 124
P.3d 1161, 1162 (2005) (citing D.C.R. 13(8)).

=
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Thus, the district court did not exrr in refusing to reconsider its

prior orders.?

- The d’;étrict court did not err in vacating the jury trial

Fallini argues that the district court’s deci;i;)ri 7’50 7vaéate the
jury trial violated her rights under Article 1, Sér;tion 3 of the Nevada
Constitution. We disagree. _ ‘

Following entry of a default judgment, the district court may
conduct hearings to determine the amount of ~damages “as it deems
necessary and proper and shall accord a right of trial by jury to the parties
when and as required by any statute of the State.”. NRCP 55()(2). “The
failure of a party to serve a demand [for a jury trial] ... constitutes a
waiver by the party of trial by jury.” NRCP 38(d). Generally, “[w]hen the
right to a jury trial is waived in ﬁhe original case by failure to timely make
the demand, . . . the right is not: revi'\.red‘ by the ordering of a new trial.”
Executive Mgmt. v. Ticor Title Ins. Co., 118 Nev. 46, 53, 38 P.3d 872, 876
(2002) (quoting 8 James Wm. Moore e’; al., Moore’s Federal Practice §
38.52[7][c] (3d ed. 2001)).

Here, the parties initially determined in 2007 that a jury trial

was not required for resolution of this case. Upon Fallini's default on the

2We also reject Fallini’s attempt to distinguish herself from her prior
counsel’s inaptitude. “It is a general rule that the negligence of an
attorney is imputable to his client, and that the latter cannot be relieved
from a judgment taken against [her], in consequence of the neglect,
carelessness, forgetfulness, or inattention of the former.” Tahoe Village
Realty v. DeSmet, 95 Nev. 131, 134, 590 P.2d.1158,.1161 (1979) (quoting
Guardia v. Guardia, 48 Nev. 230, 233-34, 229 P. 386, 387 (1924)),
abrogated on other grounds by Ace Truck v. Kahn, 103 Nev. 503, 507, 746
P.2d 132, 135 (1987), abrogated on other grounds by Bongiovi v. Sullivan,
122 Nev. 556, 583, 138 P-3d 433, 452 (2006).

. |
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partial summary judgment motion, Adams demanded a jury trial on the
issue of damages. Following the district court’s order to strike Fallini's

pleadings, the district court vacated the. jury trial and proceeded to

determine damages by way of a prove-up hearing. Although both partiesr |

were present at the hearing, neither party objected to these proceedings.
The record- shows that Falliniidid not object when the district court
vacated the jury trial and proceeded with a prove-up hearing. She did not

argue her right to a jury trial in her motion for reconsideration. Nor did

" she demand a jury trial prior to her argument on appeal.

Thus, we conclude that Fallim' waived her right to a jury trial
by failing to make a timely demand. The district court was within its
authority to proceed with the preve-up hearing for a determination of

damages. NRCP 55(b).

The district court erred in its award of damages

Fallini argues that the district court’s damages award was
excessive because there is no evidence'that Adams éuffered any economic
loss from the death of her son. .

" The record indicates that Adams originally sought over $9
million in damages, including $2.5 million for grief, sorrow, and loss of
support;. $1,640,696 for lost. career earnings; and $5 million for hedonic
damages. Adams and her husband both testified that while they were not
financially dependent on the decedent, they remained extremely close
until the time of his death. Adams testified that her son often helped with
physical tasks around the house and provided support while the coup.lé
coped with -health problems. The record on appeal does not include any
evidence regarding the decedent’s salary, earning history, or future
earning potential. Ultimately, the district court granted Adams damages

in the reduced amount of $1 million for-griéf, sorrow, and loss of support
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as well as $1,640,696 for lost career earnings.® The district court denied
Adamé’ request for hedonic damages.

~ “[T]he district court is givenr wide discretion in calculating an
award of damages, and this a%;vér;i Wﬂl Vnot I;e dlsturbed on appeal aﬁlbiséﬁtr
an abuse of discretion.” Diamond Enters.. Inc. v. Lau, 113 Nev. 1376,

1879, 951 P.2d 73, 74 (1997). An heir-in a wrongful death action may

broadly recover “pecuniary damages for the person’s grief or sorrow, loss of
probable support, companionship, society, comfort and: consortium, and .
damages for. pain, suffering or disfigurement of the decedent” NRS

41.085(4); see also Moyer v. United States, 593 F. Supp. 145, 146-47 (D.

Nev. 1984) (recognizing that regardless of whether a parent was.
dependent on the decedent child for support, the parent is entitled to

recovery for the loss of probable support based on contributions (such as

time and. services) that “would naturally have flowed from . .. feeliligs of
affection, gratitude and loyalty”). However, while “heirs have. a right to

recover for ‘loss of probable . supporé[,]’ [t]his 'elemént of damages

translates into, and is often measured by, the decedent’s lost economic

opportunity.” Alsenz v. Clark Co. School Dist., 109 Nev. 1062, 1064-65,

864 P.2d 285, 286-87 (1993) (indicating that a duplicative award of
damages already available under NRS 41.085(4) would be absurd).

We conclude that the district court actéd within its discretion
to award damages to Adams based on loss of probable support despite
evidence that Adams was not financially dependent on her son. NRS

41.085(4). However, we conclude that the district court abused its

3The district court also awarded Adams $5,188.85 for funeral
expenses and $85,000 in sanctions and attorney fees. This award is not
challenged on appeal.
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discretion by awarding separate dam,ages for both loss of probable support
and lost economic opportunity, as there is neither a legal basis nor
evidentiary support for the award of $1 640,696 in lost career earmngs 4
Alsenz, 109 Nev. at 1065, 864 P. 2d at 287 Accordmgly we,

ORDER the Judgment of the district court AFFIRMED IN
PART AND REVERSED IN PART AND REMAND this matter to the

district court for proceedings cons1stent Wlth this order.

/A»VZWQC\ g

Hardesty :
Q/\,\ o W J.

Parlagurfre

Cherry )

ce:  Hon. Robert W. Lane, D1str10t Judge
Carolyn Worrell, Settlement Judge
Marvel & Kump, Ltd.
John Ohlson
Aldrich Law Firm, Ltd.
Nye County Clerk

4Adams argues that even if the district court erred in attributing her
award to a particular category of damages, the total award should be
upheld because she is entitled to hedonic damages. Because hedonic
damages are often-available in wrongful death cases only as an element of
pain and suffering (which is included in the award under NRS 41.085(4)),
we conclude this argument similarly fails. Banks v. Sunrise Hospital, 120
Nev. 822, 839, 102 P.3d 52, 63-64 (2004); Pitman v. Thorndike, 762 F.
Supp. 870, 872 (D. Nev. 1991) (indicating that hedonic damages in Nevada
are an element of the pain and suffering award).
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- IN THE SUPREME COURT OF THE STATE OF NEVA‘DA. '

'SUSAN FALLINI, - ' |- No. 56840

é:pellant : , B F g %m @ .

ESTATE OF MICHAEL DAVID ADAMS,

BY AND THROUGH HIS MOTHER L L i
JUDITH ADAMS, INDIVIDUALLY AND |- G LA
ON BEHALF OF THE ESTATE, - | i\ Al

Respondent.

ORDER GRANTING MOTION TO RECALL REMITTITUR AND TO
MODIFY MARCH 29, 2013, ORDER FOR ALLOWANCE OF INTEREST

. Respondent has filed a motion to-recall the rémittitur and
clarify instructions for the allowance of interest, ar‘guing-'t'hé.t when this
court entered a dispositive order resolving this appeal on March 29, 2013, -
reducing respondent’s judgment, the order neglected to instrubt the
district court about the allowance of interest on the modified ]udgment
See NRAP 37(b) (prov1dmg that if this court “modifies or reverses a
judgment with a direction that a money judgment be’ entered in the
district court, the ﬁandate must contain instructions about the a_ilowaﬁcé |
of interest’). Appellant opposes the motion, ‘arg'uiﬁg that it .'should be;’ |
treated as a petition for rehearing under NRAP 40, and denied és. )
untimely. - '

Having considered the parties’ argumeﬁts, we grant
respondent’s motion. See Bancamerica Commercial Corp. v. Mosher: Steel
of Kan., Inc., 103 F.3d 80, 81. n.1 (10th Cir. 1996) (applying FRAP 37,
which is identical to NRAP 37, in explaining that when an appellate

- court’s mandate overlooks interest, recall.and reformation of the mandate

is appropriate to answer the ‘question ¢ of how mterest should be: apphed)
In resolving tlrns appeal, this court concluded that the district

court acted within its discretion in awarding damages to respondent based .

H-00I80
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on loss of probable support, but that it abused its discretion by awarding
separate damages for both loss of probable support and lost economic

opportunity because the loss of probable support element. of damagés~

“translates into, and is often measured by, the decedent’s lost economic

opportunity.” See Fallini v. Adams, Docket No. 56840 (Order Affirming in
Part, Reversing in Part, and Remanding, March 29, 2013) (quoting Alsenz
v. Clark Co. School Dist,, 109 Nev. 1062, 1064-65; 864 P:2d 285, 286-87
(1993) (explalmng that in a wrongful death actlon the estate could not
recover for both lost economic opportunities of the decedent and loss of
probable support, as this would amount to a double recovery)). This court
therefore affirmed the wrongful death judgment to the extent. that it
awarded damages for grief, sorrow, and loss of support, but reversed the
portion of the judgment that awarded additional damages for lost career
earnings. Id.

Since the district court’s judgment was partially reversed only’
to the extent that 1t \awarded'duplic'ative' damages for lost career earnings
and thus the partial reversal was grounded on the judgment’s dollar value

and reduced accordingly, interest on the modified judgment shall accrue

from the date of the district court’s original judgment‘ See Bancamerica

Commerczal Corp., 103 F.3d at 81 (noting that “[ijn determining whether
postJudgment interest should accrue from the date of the district court’s-
original judgment or the date of a 1ater judgment,” an appellate court
examines “the extent to which the case was reversed” (quoting N: Natural
Gas Co. v. Hegler, 818 F.2d 730, 737 (10th Cir. 1987))). In analyzing the
extent to which a case was reversed, the Third Circuit Court of Appeals in
Dunn v. HOVIC, concluded that the post-judgm!ént interest calculation
should begin on the date when the jury verdict Was'origina‘lly entered,

since the “jury’s decision was never overturned and the matter was never

2
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retried,” noting that on appeal, “the entire award was not vacated, but was

merely reduced.” 13 F.3d 58, 61-62 (3d Cir. 1993) (awarding a plaintif

|5 Lo

post-judgment interest from the original judgment’s date, even though the

original judgment was $26.3 million and the ultimate judgment after | _

appeal and remittiturs was $1.5 mi]]ion);. see also Cordero v. De Jesus-
Mendez, 922 F.2d 11, 16 (Ist Cir. 1990) (explaining that “where the
original judgment is basically sound but.is modified on remand, post-
judgment interest accrues from the date of the first judgment”); N.
Natural Gas Co., 818 F.2d at 737 (mandating interest to accrue from the
date when the first judgment was awarded because the reveréél of the -
first judgment “was not on any basic Iiabﬂity errors or errors in procedture
which affected the basic issues but on a dollar value, a matter of degree”).

Accordingly, we recall the remittitur and amend the mandate in the

March 29, 2013, order to include instructions for the allowance of post-

judgment interest on the modified judgment to accrue from the date of the

original judgment. Dunn, 13 F.3d at 61:62; N. Natural Gas Co., 818 F.2d

at 737.

It is so ORDERED,
p‘deuwp ' CJ.
~ - Pickering J
a ) AV
G‘fbbons Hardesty
2W/ ]
Douglas ¢
( A,Ct{%:——a .
Saitta
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Hon. Robert W. Lane, District Judge
Marvel & Kump, Ltd.

John Ohlson

Aldrich Law Firm, Ltd.

Nye County Clerk
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"1 |NEO ' '

John P. Aldrich, Esq.

Nevada Bar No. 6877 :
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 '
11(702) 853-5490.
Attorneys for Judith Adams

™o

ESTATE OF MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS, .
individually and on behalf of the Estate,

o o o wm W

10

11 'vs-

12 SQUSAN FALLINL; DOES I-X; and ROE
21l CORPORATIONS I-X, inclusive,

Plainiff, =

o221
ool

, . FILED
FIFTH JUDICIAL DISTRICT-COURT

MAY 0 7 2014

 NYE COUNTY DEPUTY CLERK - .

DEPUTY___, _
warah Westfall

IN THE FIFTH JUDiCIAL DISTRICT COURT
IN AND FOR NYE COUNTY, STATE OF NEVADA

'Caﬂse No.: CV24539
Dept..No..:.Z o

'NOTICE OF ENTRY OF JUDGMENT

13 : 'Defendants.
14 : ' . . _ . o .
15 - PLEASE TAKE NOTICE that an Order granting Plaintiff final judgment against Défendant was'
- 1 |entered on April 28,2014, a copy of which is attached hereto. ' '
17| - DATEDthis [‘é?aay of May, 2014 -
18 |
19 | - e
20 2 WAVAE
2 o= %yﬁ X Esq.
. Nevada-Bar No.:\q877 ,
1601 S. Rainbow Blvd., Suite 160
Ias Vegas, Nevada 89146 .=~
' (702) 853-5490- '
93 _ The document to which this certificate is attached

. is afull, true and correct copy of the original
on file and of reg%rd in-my office. -
~ 11y

24 " Date N '
Sandra L. Merlino, clerk of the Fifth Judicial = -
25 District Court, in and for the ‘
. County of Nys, Stats of Nevada

261, Per I\?M« SR T mayogg Lr’a%a'ct@d

but in no way affects the ledailty of the doctintent
27 : '
28

. Attorney for Plaintiff

Page 1 of 1
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| Case No.: CV 24539

Dept..No.: 2P

iN THE FIFTH JUDICIAL DISTRICT COURT
IN AND FOR NYE COUNTY, STATE »(I)F NEVADA .
' | T
Estate- of MICHAEL DAVID ADAMS :
by and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate, o

. .P.lamt;[‘f,
V5.

1 .SUSAN - FALLINI DOES 1-x and ROE
' ,CORPORATIONS IX mcluswe :

Defendants N
N / "‘ |

-'l;laintiff having--api;)lie& for a default judément' ag.ainst' Deféndant fhe Court 'havihg
‘entered an Orcler After Heanng on August 1.., 20190, awardmg Plamtlff damages in the. total sum
“of $2,730, 884.85 mcludmg $I,640,696.00 in ~damages for lost future -eamings,, the Nevada‘
Supreme Court havmg reversed award for Tost” future earnmgs and affirmed the Jud;,ment in the
| sum of 51, 090 188.85, and the Nevada Supreme Courl havmg dlrected the Court to enter a
Judgment in the .amount of $1,090, 188 8s, plus post—ludgment interest on the sum of

$1,090,188.85,

Final Jhdgment is hereby entered in favor of Plaintiff and 'against Defendant Susan Faliini,

and the Court ORDERS as fOllows

1. IT 1S ORDERED THAT Plaintiff is granted 8 Judgment and shall recover from

1




o
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: Susan Failini the sum of $1, 090 188 85

2. - ITIS ORDERED THAT Plamtlff is grantcd a Judgment and shall recover from -

| Suqan Fallini posl-Judgment mterest in the sum of $203 853 00, calculated as fo]lows

Original Judgment entered on August 12,2010
§/12710 (o 12/31/10=142 days

| Judgment Amount =$1,090,188.80
1 Interest rate = 3.25-+2=5. ‘75 '

1,090,188.8 X .0525 57,234.91
57,234 91/365 = 156 8ladayx 142 days*’$22,267 02

W11 to 6/30/11~f 181 days
Judgment Amount =$1,090,188.80
Interest rate = 3.25+ 25, 25

1,090,188.8 X .0525=57,23491 .~ '
| 57,234; 91/365= 156 81adayx181days $28 382. 61

T to 12/31/11—- 184 days

Judgment Amount="§1,090,188.80

) Interest rate = 3.25 +2 S, 25
.1,090,188.8 X 0525 =57,234. 91

57 234 91/365 = 156. 81 a day X 184 days% 528, 853. 04 |
1#1£12-t0 6/30/12 = 182 days

Judgment Amount=:$1,090,188.80 _ ,
-| Interest rate 325+2 525 S , o |
§:1,090,188.8 X 0525 57,234.91 ' ' . '
137 234 91/365=156.81 adayx 182 daysm‘$28 53942 :

' 20 12/31/12 184, days.. .
} Judpment Amounti=$1,090,188.80
| interest rate = 3.25 +2 =5, 75

1,090,188.8 X .0525=57,234.91 -

157, 234, 91/365 . 156 81 adayx 184 day5“$28 853 04 -
| 1114 o 6/30/13—18ldays

Judgment Amount="51,090, 188:80
Interestrate = 3.25+2=15, 25 :
1,090,188.8 X .0525=:57,234.91

_ 57 234 91/365= 156.81 & day x 181 days'=$28,382.61

T3 to 12/31/13 184 days

1 Judgment Amount ='$1,090,188.85

Interest Rate=3.25+.2 5.25

1 1,000,188.85 X .525 = 57,234.91

57 234.91/365 = 156.81 per day X 184 daysz$28 853.04

s
1ir
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| TorAL=s20385300 - .. . o

1171414 10 2/3/14:= 62 days

Judgment Amount= $1,090,188.85

Interest Rate =3.25 + 2 =5.25 o
1,090,188.85 X .525. 57,234.91

57,234 914365= 156.81 per day x 15 days =$9,722.22

3. ITIS -ORDERED THAT Plaintiff 15 granted a judgm’ent.énd shall recover against

Defendant in the amount of $1,090,188.80, plus mterest m r.the amount of $203,853.00 (throug_.h

' March 3, 2014), for a total of $1 294 041.85, and post-Judgment mterestmg contmumg 1o accrue

{ at the statutory» rate until satisfied.

DATED this LA day of ]

L2014,

.Submltted by

ohn’ @hlson Esq.
ar Number 1672

1275 Hill Street, Suite 230

Reno, NV 89501
Telephone (775).323-2700
Attorney for Defendant
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Case No.: CV 24539

Dept. No.: 2P

IN THE FIFTH JUDICIAL DISTRICT COURT
IN AND FOR NYEECOUNTY, STATE OF NEVADA

- kEk kxR

Estate of MICHAEL DAVID ADAMS,

10 by and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

11 :

Piaintifﬁ
12 VS.

13 | SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,
14

Defendants.
15 .

/

16 ' . :
NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that the above-_entitl’ed‘Court entered a Court Order in this

17
18
19

20
o | 1114

matter on

11

22 | 111/
20 1111
24
25 .
26
27
28
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August 6, 2014. A true and correct copy of the Order is attached hereto as Exhibit 1.

AFFIRMATION
Pursuant to NRS 239B.030

The underéigned does hereby affirm that the preceding document does not contain the

social security. number of any person.

Dated this 13" day of August, 2014.

Ohlsop/ Esq.
ar Number 1672 ,
75 Hill Street, Suite 230
Reno, Nevada 89501
Telephone: (775) 323-2700
Attorneys for Defendant




—t

R - RN N MY T 7

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of JOHN OHLSON, and
that on this date, I served a true and correct copy of the foregoing NOTICE OF ENTRY OF

ORDER by the method indicated and addressed to the following:

John P. Aldrich, Esq.

_X_ ViaU.S. Malil
- Aldrich Law Firm, Ltd. _____ Via Overnight Mail
1601 S. Rainbow Blvd., Suite 160 ____ Via Hand Delivery
Las Vegas, NV 89146 ____ ViaFacsimile

Via ECF

Dated this 13th day of August, 2014.

Robert M. May -

Pl
S
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. FILED
’ FIFTH JUDICIAL DISTRICT COURT

. % ]
CV 24539 . N\';EE gggymv =2pLy K
Dept.No.2 o _ »

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
IN AND FOR NYE COUNTY

;

Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH
ADAMS, individually and on behaif of the

" Estate, " COURT ORDER

Plaintiff,
v.

SUSAN FALLIN], DOES I-X and ROE
CORPORATIONS 1-X, inclusive,

Defendant.

On May 21, 2014, Defendant filed a Motion for Relief from Judgment Pursuant io
NRCP 60(b), on the g\rounds c;f fraud upon the court and “excusable neglect.” Defendant
alleged that Plaintiff’s counsel “knowingly forced frandulent facts on the. court and failed
to correct misrepresentatlions thereby committing fraud upon the court.” Plaintiff filed a
Countermotion 1o -Strike/Opposition to Defendant’s Mgtion for Relief from Judgment
Pursuant to NRCP 60(b) on June 9, 2014, Plaiﬁtiﬁ' submits there was 1‘16 fraud upon the
court on the part of Plaintiff’s counsel in obtaining the judgment. Defendant filed a .
Reply on June 17, 2014. A hearing was held on Defendant’s Motion on July 28, 2014.
At the conclusion of arguments from both parties, the court took the matter into

consideration and informed the parties a decision would be rendered shortly thereafter.
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1 .
2 After review of the papers and pleadings on file, and in consider'at.ion of counsels’
3 statements and arguments at the July 28, 2014 hearing, this couﬁ' ﬁnd;f., concludes and
4l orders as follows: b
> FINDINGS OF FACT
: | 1. Plaintiff Judith Adams brought suit aéainst Defendant Susan Fallini for the death
8 of her son Michael Adams after Michael struck one of Fallini's cattle that were (;n
. g Highway SR 375.
% % 10 2. Adams filed a complaint on Jaﬁnary 31,'2007. She was and continues to be
E % " represented by Mr. John P. Aldrﬁch; Esq. Fallini filed an answer and counterclaim
g % .12 on March 14, 2007. Tn her answer, Fallini listed as an affirmative defense NRS .
é ’é’ 13 568.360(1), which provides fhat those who own domestic animals do not have a
' % é :: duty to keep those animals off highways located on open range. At thi.f; time,
E % 16 Fallini was represented by Mr. Harold Kuehn, Esq.

-3. A Notice of Early Case Conference was filed on J une 14, 2007. On October 23,
2007, Adams filed a Case Conference Rebort. Prior to this Early Case

Conference Plaintiff counsel Aldﬁcl{'obtained the Nevada Highway Patrol Traffic

Report nurmber NHP-E2605000779. The investigating officer reports onPage 4

2 that the collision occurred on 6pen range approximately 7 miles past an open
zz range warning sign. |

o4 . 4, Prior to serving the Complaint, Adams created a website

25 (www.michaeldavidadams.ﬁet) stating ‘t,he accident occurred in “open range
26}

27
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2 ‘ county hnd the cows have the right of way.” The website also contained links and
3 - - information advocating ag.ainst open range laws.
4 ‘ 5 Plaintiff counsel Aldrich senta reql.Je.st for admissions that included a request that
° “Fallini’s property is not located within an “open raﬁge’f as it is defined in NRS
: .568.355.’3 Defense coungel Kuehn failed to respon&. As a result, Fallini was
8 deemed to have admitted that the accident did not ‘o'ccu; on open range, despite
o 9 already asserting an open range affirmative defense in her March 17, 2007
% % 10 answer. - .
E ‘;': 11 6. On April 7, 2008, Adams ﬁl.e.d & Motion for Parltial Summary Judgment as a result
E % 12 of fallini’s admissions that the'accident did not occur on-open range. Adams
é § 13  filed another Motion for Partial Summary Jﬁdgment on May 16, 2008. Kuehn
% % :: filed no oppositions to ﬂxé Motions. A hearing was held on July 14, 2008, and the
E % 16 ‘ minutes reflect that‘ only Aldrich appeared. The court granted Partial Summary

Judgment because there was no opposition or appearance by Fallini and/or Kuehn.
7. Beginning in September 2008, Plaintiff filed various Motions regarding

discovery. A hearing was held on November 10, 2008 where Kuehn was given

more time to produce. Another hearing was held on April 27, 2009. Kuehn was

21- sanctioned $750 held in abeyance, an;:l an Order granting Motion to Compel
2523 Discovery was granted.

24 . 8. OnMay 5, 2009, Plaintiff filed a demand for a jury trial. On June 30, 2009 the
25 court ordered ﬁ trial would be held on August 25, 2010, with a calendar call set
26 for July 19, 2010.

27 -
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On June 16, 2009, Plaintff filed a Motion to Strike Fallini’s answer and

.counterclaim, based on Fallini’s failure to provide discovery. A hearing on this

Motion was scheduled for July 13, 2009 at 1:15 PM. Kuehn submitted an
opposition to this motion at 8:35 AM'on July 13th. At the hearing, Kuehn

requested additional sanctions be imposed for the failure to provide discovery.,

- The Court issued a $1000 sanction and gave Kuehn 30 days to provide the

10.

1.

12.

13.

previously ordered infonnz;tion/discovery regarding insurance to Plainti Ff

On November 4, 2009, Plaintiff submitted an Order striking Defendant’s answer
arid counterclaim dué to Kuehn’s repeated failures to provide discovery. The
Court signed the Order. On February 4, 2010, Plaintiff filed for and obtained a
Default. |

On April 7, iOlO, ‘Adams ﬁied another Motion for an On;‘Ier to'Show Cause
stemming from the failed requests for discovery. An Order was grated on April
26,2010. A hearing was held on May 24, 2010. Mr. Tom Gibson, Esq. appeared
on behalf of Kuehn, Kuehn was sanctioned $5,000 and $500 per day until
discovery was provided. |

On or about June 17, 2010, Mr. Johin Ohlson, Esq. was substituted as counsel of

record for Fallini in place of Kuehn.

On June 24, 2010 Plaintiff applied for Default Judgment. Defendant filed an

: Oppositibn the same day. On July 6,2010 Defendant filed a Motion for

Reconsideration. A hearing was held on both the Default Judgment and the
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2 Motion for Reconsideration on July 19, 2010. 'l;he Default was granted, and the
3 Rec;)nsideration was denied. |
4 14. Defendant filed an appeal on Septémber 10, 2010. The Névada Supreme Court
.5 issued an Order affirming the District Court, but remanding for a new h;aring
j regarding the calcu_lation of the damages aWarded,-
8 15. After }he parties re-calculated and stipulated io the amount of proper damages, the
. 9l court entered itﬁjudgmeni against Defendant on April 28, 2014 consistent with
% % :1 0 the ruling from the Sﬁpreme Court of Nevada. | .
Z § 1 16. On May 21, 2014, Defendant ﬁl‘éd a Motion for ll.lelic'f from Judgment Pursuant to
§ % 12 NRCP 60(b). Defendant atleged Aldrich, as an officer of the court, knowingly
g g 1? forced fraudulent facts on the court and failed to correct misrepresentations,
f:, % :: ‘thereby committing fraud upon the court in violatio? of NRCP 60(b). Defendant i
E‘_ % 16l - bpsed this allegation upon belief that Aldrich knew ﬁle accident occurred on open

range based on the following evidence: Defendant’s answer asserted open range

" as an affirmative defense, Adams website should have put Aldrich on notice that

this accident occurred on open range, and a Nevada Highway Patrol Traffic

Report G\IHP—EiOOS-OO779) on which Page 4 says the collision occurred on open

range. Despite this, Defendant alleges Aldrich sent arequest for admissions that
zz . requested ]?efendant to admit ihal the property is not located within an “open
24 range” as it is defined in NRS 568.355. Defendant argues, according to case law
25 and the Nevada Ruleé of Professional Condx_lct,’ Aldrich advanced false facts using
26 the discovery process m a caleulated attempt to mislead the court.
27 |
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17. On June 9, 2014, PlaintifT filed her Countermotion to Sirike Defendant’s Motion
for Relief from Judgment Pursuant to NRCP 60(b) or in the alternative,
Opposition to Motion for Relief from Judgment. In the Opposition, Plaintiff
argues thét this,.matter"was previously litigated and decided in her faw‘/or, therefore
issue preclusion should apply and bcfepdant’s Motion sﬁould be barred.

18, On June 17, 2614, Defendant fileda Reply stating issue preclusior; does not apply
because the allegations of Aldrich’s fraud upon the court have not been claimed,
litigated, or reviewed at any point in.a prior proceeding.

CONCLUSIONS OF LAW

Defepdant bases her Motion for:Relief from Judgment on two sepérate sections of
NRCP 60: fraud upon the court (NRCP 60(b5) and “excusable néglect” (NRCP 60(b)(1))-
The court will analyze each separately. |
I Fraud Upon The Cpurt under NRCP 60(h;

Under NRCI; 60(b), a district court may “set aside a judgment for fraud upon the
court.” NCRP 60(b). There isno 6-mq_nti1'time .l,imit on bringing a motion for fraud |

upon the court. NC-DSH, Inc. v. Gamer, 218 P.3d 853, 856 (Nev. 2009). Simple

dishonesty of any attorney is so damaging on courts and litigants that it is considered
fraud upon the court. 1d. at 859 citing United States v. Throckmorton, 08 U.S. 61, 66
(1878); Damnajuk v. Petrovsky, 10 F.3d 338, 352 (6th Cir. 1993). An officer of the court

perpetrates fraud on the court a) through an act that is calculated to mislead the court or -

'b) by failing to correct a misrepresentation or retract false evidence submitted to the

courl. See Nevada Rules of Professional Conduct (“NRCP”) Rule 33.
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Mr. Aldrich, as an ofﬁcer.of the court, had a duty to not mislead lﬁc court or fail
to correct a misrepresentation. In the case at bar, Mr. Aldﬁch has denied he knew the
accident occurred on open range. However, after consideration of thc, evidence and
arguments, the court finds Mr. Aldrich knew or should have known that the accident
ogcurrgd on open range. Firﬁ, Mr. Aldrich was in possess;ion of the Nevada Hiéhway
Patrol Accident Report prior to his request for admissions. Page 4 of the Acci(:ient Report
clearly states that the “collision occurréd on open range.” (NHP Accident Report NHP-

E2005-00779 at Page 4); Second, Plaintiff Adaims created a memorial website

advocating against open range laws shortly after the accident in 2005. See

http://wwwmichaeldavidadams.net (last visited 8/1/ 14‘). 'fhe website states, “He
encountered a cow crossirig the road between mile marker 34-33 East side of the road.
This is open range country and the cows have the right of way.” Id. Finally, Mr. Aldrich
received Defendant’s ar;swer that contained an open range affirmative defense. Based on
the totality ;af the circumstances, Mr. Aldrich knew or should have known thé accident
occurred (;n open range prior to filing his reﬁuesl for admissior;s. At the bare minimum,
Mr. Aldrich possessed enough infonngticon to copduct a reasonable inquiry into the open .'
range status of the location wﬁere the gccidenl occurred. At the July 28, 2014 hearing on
Defendant’s Motion for'Rélief from Judgment,‘ Mr. Aldrich st.atcd he hasn’t been to the
location to verify it was open range. (Hr'g 7!781‘2014)

Despite this, Mr. Aldrich sought an admission from Defendant stating that the
area where the accident occurred was not open range. Defendant’s attorney Mr. Kuehn -

Failed to reépond to this request; and it; was subsequently deemed an admitted fact.
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Aldrich may argue that all Kuehn had {o do was simply “deny” the request for
admissions. Howe\;er, at this point in the case, Kuehn was failing to respond to various -
motions and requests to the extent that 'Aldrich knew or should have known that a
response from Kuehn was unlikely. This is not to suggest that Mr. Ald'rich is an unethical
attorney. For example, the record indicates that on numerous occasions, Mr. Aldrich
granted Mr. Kuehn multiple extensions to provide discovéry. The court believes that Mr.
Aldrich was zealously representing his client. - As an officer of the court however, Mr.
Aldrich violated his duty of candor under Nevada Rules of Professional Conduct 3.3 by
utilizing bcfcndanl’s deniél that the acéident occurred on open range to obtain a
favorable ruling in the form of an unopposed award of summary jucigment. Thus, the
court finds Plaintiff violated Rule 60(b) as Plaintiff’s request for admission of 5 known
fact, a fact that w;as a central component of Defendant’s case, was done when counsel
knew or should have known that the accident did occur on open range, thereby
perpetrating a fraud upon the court.

II.  “Excusable Neglect” under NRCP 60(b){1)

Unlike NRCP 60(b) fraud claims, claims under NRCP 60(b)t!) must be filed

‘within six months of entty of judgment. NRCP 60(b). The Supreme Court of Nevada

has established guidelines for lower courts to examine a NRCP 60(b)(1) claim. The

district court must analyze whether the movant: “(1) promptly applied to remove the

» judgment; (2) lacked intent to delay the proceedings; 3) .demonstratcd good faith; [and]

(4) Yacked knowledge of procedural requirements.” Bauwens v Evans, 853 P.2d 121

(Nev. 1993).
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Under the facts of the present case, the court fifids Defendant’s “Excusable
Neglect” claim under NRCP 60(b)(1) fails the first prong of Bauwens. The court entered
a default judgment in June 2010. Under NRCP 60(b)(1), Defendant had six months after .
entry of judgment to file er Motion. NRCP 60(b)(1). The six-month window is not
tolled by an appeal of the final appealable judgment. Foster v. ljingwa_]l, 228 P.3d 453
(Nev. 1990). Defendant argues her Motion is timely because her Rule 60(b) Motion was -
filed on May 20, 2()14; approximately one month after this cc;urt: entered an ameﬁded :
| judgment on April 28, 2014. The couﬁ:.dpes not find Defendant’s argument persuasivé. '

The April 28, 2014 amended judgment from this court was based on a recalculation of the

. interest owed to Plaintiff. The actual content, law, and decision of the original judgment

did not change. Defendant’s Motioﬁ would have been timely if it was filed within six

months from the July 19, 2010 Défault Judgment.

CONCLUSION

As a result of Mr. Kﬁehn’s failure to oppose or respond to Plaintiff’s Motions,

_ Plaintiff obtained a Default Judgment for aver a million dollars against Ms. Fallini. This
~ court followed the law and proper procedure throughout this case, as affirmed by the

* Supreme Count of Nevada. However, one cannot ignore the apparent injustice that

Defendant has suffered throughout this matter. Ms. Fallini is responsible for a multi-
million dollar judgment without the inerits of the case even being addressed. As stated
by the Supreme Court of Nevada, “casés are to be heard on the merits if possible.”

Passarelli v. 3-Mar Dev.. Inc., 720 P.2d 1221, 1223 (Nev. 1986).
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Mr. Aldrich knew or had reason to know thi's accident occurred on open range.

His client's webpage, the Nevada Highway Patrol Accident Report, and Defendant’s

answer all referred to the location of the accident as open range. At the bare minimum,

counsel should have conduclcd a reasonable inquiry as to the open range status prior 10
sending a request for admissions, and perhaps as early as prior to filing his Complaint. [f
Mr. Aldrich indeed did not know this area was open range 02007, hedikely discovered it '
was open range afterwards. Insltead of cortecting this alleged kl;own falsehood, Mr.
Aldrich utilized Ms. Fallini’s admission that this area was not open range as grounds to
obtain é favorable awz;rd of summary judgmenlj' '

Finality has a parﬁcglar importlance in'o;w legal system. The Supreme Court qf
Nevada has described a final judgment as one “that disposes of the issues presented in the
case, determines the costs, ’and leaves nothing for future consideration of the court.” .
Alper v. Posin, 77 Nev. 328, 330, 363 P2d 502, 503 (1961). inthe rriat_ler bt:ﬁ;ir_e the bar
H:awevef, (he issues presented in this case were summarily disposed above due to the '
negligence of Defendant’s counsel Mr. Kuehn. The merits of the case were nevér
actually addressed. Had Mr. Kuehn properly denied Mr. Aldrich’s request for
admissions, the outcome may ha\./e bee}t much different.

Therefore, after consideration of the pzi];ers and pleadings on file, the evidence,

and the testimony given throughout this proceeding, the court issues the following Order:

IT IS HEREBY ORDE RED that Defendant’s Motion for Relief from Judgment

Pursuant to NRCP 60(b) is GRANTED.

t
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CERTIFICATION OF SERVICE
- 6
The undersigned hereby certifies that on the </ day of August 2014, he mailed
copies of the foregoing Court Order to the following: | '

JOHN OHLSON, ESQ.
275 Hill Street, Suite 230
Reno, NV 89501

JOHN P. ALDRICH, ESQ.

Aldrich Law Firm, Ltd. : a -
1601 S. Rainbow Blvd., Suite 160 '

Las Vegas, NV 89146

- DAVID R. HAGUE

Fabian & Clendenin, P.C.
215 South State Street Suite 1200
Salt Lake City, Utah 84111

istopftef R./Alderman, Esq.
Law Clerk'to Judge Robert W, Lane

‘AFFIRMATION -

" The undersigned hereby affirms that this Court Order does not contain the social

security number of any person.

héi’%ldennan, Esq.
Law Clerk to/fudge Robert W, Lane
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David R. Hague #12389
AshtonJ. Hyde #12407
dhague@fabianlaw.com
ahvde@fabianlaw.com

N FABIAN & CLENDENIN, P.C.

215 South State Street, Suite 1200
Salt Lake City, UT 84111-2323
Telephone: (801) 531-8900

601 South 10th Street, Suite 204
Las Vegas, NV 89101
Telephone: (702) 930-5806

THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA, COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, By
and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

* Plaintiff,
Vs.

* SUSAN FALLINI, DOES I-X and ROE
| CORPORATIONS I-X, inclusive,

Defendants.

NOTICE OF ENTRY OF ORDER

Case No.: CV 24539

Dept. No.: 2P

PLEASE TAKE NOTICE that the above-entitled Court entered a Court order in this

11
1111
11117

1111

| matter on Apﬂl 17,2015. A true and _cérrect copy of the Order is attached hereto as Exhibit 1.
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Pursuant to NRS 239B.030
The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.

+—
DATED this 2/ day of April, 2015.

Ashton J. Hyde iy
FABIAN & CLENDENIN,

A Professional Corporation
Attorneys for Defendant
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b)s I hereby certify that I am an employee of FABIAN &
CLENDENIN and that on this date, I served a true and correct copy of the foregoing NOTICE .
OF ENTRY OF ORDER via U.S. Mail, postage prepaid, and addres_sed. to the following:

John P. Aldrich, Esq.

Aldrich Law Firm, Ltd.

1601 S. Rainbow Blvd., Suite 160
Las Vegas, NV 89146

Dated this 2/5%day of April, 2015 | - | |
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David R. Hague #12389 FIFTH SUDICIaL tisTmseer oy

EEIE i UC‘T
Ashton J. Hyde #12407 . EDD T H L
dhague@fabianiaw.com = TR AT
ahyde@fabianlaw.com MYE COUNTY BERLITY o o
FABIAN & CLENDENIN, P.C. o DEPUTY. __ LERN
215 South State Street, Suite 1200 : o o B
Salt Lake City, UT 84111-2323 ! Veronica Aguilar
Telephone: (801) 531-8900 ‘ ' ' '
601 S Tenth Street _
Las Vegas, Nevada 89101
Phone: 702-233-4444
Fax: 702-998-1503, |
THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA, COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS; by | CASENO.:  CV24539

and through his mother JUDITH ADAMS Dept. No.: 2P

individually and on behalf of the estate, ‘

Plaintiff, o o
vs. _ ORDER GRANTING MOTION FOR
. A ENTRY OF FINAL JUDGMENT AND

.SUSAN FALLINI, DOESI-X and ROE - | DISMISSING CASE WITH PREJUDICE

CORPORATIONS I-X, inclusive, ' : .

\ Defendants.

On February, 3, 2015, Defendant filed a Motion for Entry of Final Judgment (“Defendant’s

Motion™). In response, Plaintiff filed Plaintiff’s Opposition to Defendant’s Motion for Entry of

i Final Judgment and -Counte‘rmotion to Reconsider and/or For Relhigaring of Order-Entered Orn”

August 6 2014, or Alternatwely, Countermo’uon to Set A31de Order Entered on August 6, 2014,
or Alternatlvely, for Entry of Final Judgment (collectlvely, “Plamtlff’s Motlons ). On February
20, 2015, Defendant filed a Reply to Plaintiff’s Motions.

On April 13, 2015, this matter came before the Com“c. David Hague, of the law firm Fabiaﬁ
Clendenin, appeared on behalf of Deféndant, and J ohn Aldrich, of Aldrich Law Firm, appeared on

behalf of Plaintiff. The Court having considered the motions and the record, having heard oral
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argument ‘LhE.IEOITi, and having made findings and conclusions on the record, hereby issues the
following Order: | . _

IT IS HEREBY ORDERED that Plaintif’s Motions are DENIED, it is

FURTHER ORDERED that Defendant’s Motion is GRANTED and the above-captioned

case is dismissed with prejudice.

DATED this»ill'éay of~£ }_P«,I ,2015.

~ District Court Judge ‘

Respectfully submitted April 13, 2015 upon the request of the Court by:

Ashton J. Hyde L
FABIAN CLENDENIN,

A Professional Corporation
215 South State Street, Suite 1200
Salt Lake City, UT 84111-2323
Attorneys for Defendant
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EDWARD J. ACHREM & ASSOCIATES
Edward.J. Achrem, Esd. : L, »
Nevada Bar No. 2281 JAK Ty SR
James E. Smith, Esq.

Nevada Bar No. 0052 o Nye County Cierk
512 South Tonopah Dr., Ste. 100
Las Vegas, Nevada 89106 _ : -+
Phone: (702) 734-3936 ’

*%
N

SRuty

Attdrneys for Plaintiffs
DISTRICT COURT
NYE COUNTY, NEVADA
ESTATE OF MICHAEL DAVID ADAMS,
by and through. his mother

JUDITH ADAMS, individually
and on behalf of the ESTATE,

)
)
)
)
} CASE NO.
Plaintiffs, ) DEPT. NO.
. 3 .
Vs )
: - R )
SUSAN FALLINI, DOES. I—X_ and }
ROE CORPORATIONS I-X, )
inclusive, )
)
)
Defendants. )
)
. COMPLAINT

Plaintiffs, the Estate of MICHAEL DAVID ADAMS ("Michael),
by and through his mother, JUDITH ADAMS ("Judith"), individually
and as Executrix for her son's Estate (hereinafter collectively

referred to as "Plaintiffs"), by and through the law firm of
EDWARD J. ACHREM & ASSOCIATES, LID., for their claims and causes
of action against the Defendants, and each of them, hereby

allege as follows:

_. e e e
e et

o e et e e
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GENERAL ALLEGATIONS
1. At the time of his death, Michael was 33 years old and was
a resident of Orange County, California. He was unmarried and
had no natural or adopted children. His mother, Judith, is the
administrator of her son's estate and also a resident of Orange
County, Ccalifornia. Because the incident set forth below
occurred in Nevgda, Plaintiffs voluntarily subject themselves
to, and will be bound by the-jurisdiction of this Court.
2. Upon information and belief, Defendant SUSAN FALLINI
("Fallini") is the owner of a Hereford red cow. As more fully
set forth below, this cow was wandering freely on SR 375
highway, at Nye mile markEr 33, in Nye Counﬁy, Nevada on or
about July 7, 2005.‘ . |
3. plaintiffs are ignorant of the tfue names and capacities of
Defendants sued herein.as DOES T through X, and ROE CORPORATIONS
1 thrbugh.x, inclusive, and therefore sue these Defendants by
such fictitious names. Plaintiffs are further inforﬁed and
believe that one or more of the parties which may be responsible
for'some portion of the damages being sought by the Plaintiffs'
as a result of Michael's death on July 7, 2005 may include
peréons; partnerships, corporations, other ownérs, governmental
subdivisions and/or other persdns and entities, the i@entities
of which have not yet been detérmined. Because such names are
currently unknown, Plaintiffs have listed them collectively as
DOE Defendants and ROE CORPORATION Defendants and will seek'-
jeave of Court to amend this Complaint to allege tﬁeir true

names and capacities when they have been ascertained.
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4, Plaintiffs are informed‘and believe, and thereon allege,
that each of the ﬁictitibusly named Defendants iz responsible in
some manner for the occurrence described herein and ﬁhat
Plaintiffs' damages, includihg Michael's death,' were proximately
caused by such conduct;

5. Plaintiffs are informed and believe, and thereon allege,

that at all times herein mentioned, each of the Defendants was

{lthe agent and/or employee of each of the remaining Defendants,

and in doing the things hereinafter alleged, were acting within
the course and scope of such agency, employment or contract.
6. oOn Jply 7, 2005, around $:00 p.m., Michael was lawfully
driving his 1994 Jeep Wfangler on SR 375 highway in Nye County,

Nevada. - At that time and place, a Hereford cow suddenly

‘appeared in the travel portlon of the roadway, blocklng

Michael's path. Although Michael was traveling at a lawful rate
of speed, it was not possible for him to avoid a head-on
colligion with the cow. As a direct and proximate resulﬁ of the
collision, Michael's Jeep rolled over and left the paved
highway. Michael died at the scene. |

7. Plaintiffs contend that at all times herein mentioned,
Michael acted reasonably, had a right to use the highway, and

did nothlng to cause or contribute to his death Plaintiffs .
further contend that Defendants, and each of them, owed a

continuing duty of care, which included without limitation, (a)

| the duty to control the Hereford cow by providing boundary

fencing that would keep it away from passing motorists; (b) the
dut? to monitor all of Defendants' cows, including the one that
caused Michael's death, and to take reasonable precaﬁtions to

3 3
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prevent them from wandering many miles away; and {c) the duty to
warn drivers traveling aiong the highway that cattle would,-or
could be preserit in the area in which they were driving.

in addition to the duties set forth above, Defendants and
each of them also had a separate and independent obligation to
illuminate the Hereford cow by marking it with an inexpensive
florescent £ag, or similar device, so fhat the cow could be seen
more easily by persons who were driving on the highway at night,
such as Michael. |
8. Plaintiffs contend that, despite constructive and/or actual
notice by the Defendants of the extreme hazard that was posed by
a wandering Hereford cow at'night, the Defendants and each of
thém, (a) failed to‘control the Hereford cow by providing
boundary' fencing that would keep it away from passiﬁg notofisté;
(b) failed to monitor all of Defendants' cows, including the one
that caused Michael's death, and to take reaéonable precautions
to prevent them from wandering many miles away; and (c) failed
to warn drivers traveling along the highway that cattle would,
or could be present in the area in which they were driving.

in additién to the above, Defendants and each of them also
failed to illuminate the Hereford cow by marking it-with an
inexpensive florescent tag, or similar device, so that the cow
could be seeh more easily by persons who were driving on the |
highway at night, such as Michael.‘
9. As a direct and proximate result of the Defendants'
negligent acts and omissions, in the manner described above,
Michael was killed. As a result, his Estate and heir(s) have
been generally and specially damaged in a sum well in excess of

4
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ten thousand dollars ($10;000.00); These.damages include,
without limitation, pain and suffering, as well as severe
ewmotional distress, from the time of the accident until the
lmbment'of Michael's death, the loss of the quality and enjoyment
of Michael's life, and the loss of Michael's company, |
companionship) society,.comfort, attention, services and
support. '
10. As a further direct and proximaté result of the'Defendants;
negligent acts and omissions, in tge manner described above,
Michael 's Estate has incurred incidental, funeral and burial
expenses in an amount not yet fully ascertained, but which will
be set forﬁh in full at the time of trial.

WHEREFORE, Plaintiffs, expressly reserving their right to
amend éhis Complaint at the time of the trial of the actions
herein to include all items of damages not yet ascertained,

hereby pray for damages against Defendants, and each of them, as

follows:
1. For general damages in excess of $10,000.00;
2. For special damages in excess of $10,000.00;
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A 3. For prejudgment interests, costs -of "suit herein incurred
and reasonable attorney's fees; and
’
4, For such further relief as may appear just to the Court.
2 5(
DATED this _~ ~ day of January, 2007.
3 .
EDWARD J. ACHREM & ASSOCIATES
4 ..-""\
& BEdward J. Achrem, Esg.
Nevada Bar No. 2281
7 ‘ James E. Smith, Esqg.
) : Nevada Bar No. 0052
8 512 South Tonopah Dr., Ste. 100
b4 : : Las Vegas, NV 89106
S 9 } Attorneys for Plaintiffs
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Case No. CV24539
Dept. 2P

YE COUNTY CLEan
"t EY DEPUTY

" IN THE FIFTH JUDICIAL DISTRICT COURT bF THE STATE OF NEVADA

' IN AND FOR THE COUNTY OF NYE

Bstate of MICHAEL DAVID
ADAMS, by and through his
mother JUDITH ADAMS, :
individually and on behalf
of the Estate,

pPlaintiffs,
DEFENDANT SUSAN FALLINI'S
vs. ANSWER AND QOURTERQLAIM

SUSAN FALLINI, DOES I-X
and ROE CORPORATIONS
I-X, inclusive,

Defendants, -

/

COMES NOW Defendant SUSAN FALLINI above named, by'and thfough
her.éttorney HAROLD KUEHN, Esg. of the law firm 6f EARNEST, GIBSON
&  KUEHN, and for her answer to Plaintiffs’ Complaint on file
herein, admits, denlies and alleges as follows: .

1. Answerlng Paragraphs 1 and 6, Défendant SUSAN FALLINI is
without sufficient information to form a belief as to the truth or
falsity of thesé allegations, and acgordingly, Defendant SUSAN
FALLIﬁI denies each and every allegation contained therein.

' 2. Answering faragraphs 2, 3, 4, 5, 7, 8,9 and 10,
Defendant SUSAN FALLINI denies each and every allegation contained

therein.
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1. The complaint on file heréin fails to state a claim upon
which relief can be granted.

2. At all times relevant herein, the location'referenced in
the complaint on file herein as “éR 375 highway, at.Nye'mile
marker 33, in Nye County, Nevada,” or thereabouts, was “oben
range” as defined in NRS 568.355. V |

3. At all times relevant herein, the “cow” referenced in the
complaint on file herein was a “domestic animal” as contemplated
by NRS Chapter 568 of the Nevada ﬁevised Statutes.. |

4. - NRS 568.360(1)  directs that “[n}lo person, firm . or |
cofﬁoration owning, controlling or in possession of any.domestic
animal running on open range has the duty to keep the animal off
any highway traversing or located on the‘open'fangé, and no suéh
person, firm or corporétion is liable for damages to any property
or for injufy‘to any person caused by any collision between a
motor vehicle and the animal occurring on such a highway.".

WHEREFORE, Defendént SUSAN FALLINI prays that Plaintiffs take
nothing by way of their Complaint on file herein and that they go
hence with their costs incurred. . '

COUNTERCLAIM .

COMES NOW Defendant SUSAN FALLINI, by and through HAROLD
KUEHN, Esg. of the law firm.of EARNEST, GIBSON & KUEHN, and for
Defendant's cause of action alleges as follows:

,_1. That at all times relevant Defendant SUSAN FALLINI is and
was a resident of TWIN SPRINGS RANCH, near Tonopah, in Nye Cbunty,

Nevada.
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2. ,That on or about July 7, 2005, Defendant was the owner of
the “cow” referenced in Plaintiffs’ compléint on fi}e herein.

3. That on or about July 7, 2005, MICHAEL DAVID ADAMS was
operating a motor vehicle at. or near .State Route 375 near mile
marker Nye 33, which then collided with the “cow” mentioned- in
Paragraph 2 above, killing said MICHAEL DAVID ADAMS and said
“cow.”

4. That Plaintiff ESTATE OF MICHAEL DAVID ADAMS is the
lawful successor in interest to MICHAEL DAVID ADAMS.

5. That at all times relevant, the area at or near.State
Route 375,ne$r mile marker Nye 33 was “open range” as defined in
NRS 568.355.

5. - That as a dirfect and proximate result of &ICHAEﬁ DAVID
ADAMS’ actions and/or cmissioné, the ESTATE OF MICHAEL bAVID ADAMS
is liable to Defendant SUSAN FALLINI for the replacement value of
said “cow” and other incidental and éeneral damages relating to
the disposal and replacement of said “cow,” according to the proof
presented at time of trial.

6. That Defendant SUSAN FALLINI has been required to retain
the services'of EARNEST, GIBSON & KUEHN to'pIOSecﬁte this action,
and accordingly, Defendant SUSAN FALLINI is entitled to her costs
and attorney fees incurrea.

WHEREFORE, Defendant SUSAN FALLINI prays for judgment as
follows::

1. For.a sum reflecting the replacement value of said “cow, ”
and other incidentai and general damages.

2. For an award of attorney fees and costs.

3
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3. For such other and further relief as the Court may deem
just and proper in the premises.

DATED this (Zjvﬁday of March, 2007.

HBROLD KUEHN, Esq.

. Nevada Bar #284
EARNEST, GIBSON & KUEHN
921 So. Hwy. 160, Suite 203
Pahrump, NV 89048
775/751-8000
Attorney for Defendant
SUSAN FALLINI

)
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CERTIFICATE OF SERVICE

I certify that I am an employee of EARNEST, GIBSON & KUEHN,

: {'Zﬂr
Attorpeys at Law, and that on  the day of

A AL . 2007, I served the foregoing DEFENDANT SUSAN

FALLINI’s ANSWER AND COUNTERCLAIM by depositing a copy in the U.S.
ﬁail, first class postage pfepaid, ;ddressed to the following
person(s} at the following address(es):

James E. Smith, Esqg.

EDWARD J. ACHREM & ASSOCIATES

512 So. Tonopah Drive, Suite 100
Las Vegas, NV 89106

in employee of EARNEST, GLBSON & KUEAN




