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John P. Aldrich -~ S ISR
Nevada Bar No.: 6877 _ ‘ N e
ALDRICH LAW FIRM, L'TD. B w
1601-S. Rainbow Blvd., Suite 160 R R (Nt Ry B B 2 A
Las Vegas, Nevada 89146 - o o
(702) 853-5490 : _ : : e Ty O] ERK
Attorney for Plaintiff S S B O }’LE“'
T B By DEPUTY

THE FIFTH JUDICIAL DISTRICT COURT
" THE STATE OF NEVADA
COUNTY OFNYE - |
| | o . Biichslie A. There
Estate of MICHAEL DAVID ADAMS, by | CaseNo.: CV24539 |

_and through his mother JUDITH ADAMS, - | Dept. No.: 2P
individually and on behalf of the Estate, : oL

Plaintiff,
SUSAN FALLINL ; DOES I-X, and ROE
CORPORATIONS I-X, inclusive;

Defendants.

SUSAN FALLINL,

| ' Counterélaimant, o
VS. L ' 
Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS,
individually and on behalf of the Estate .~

Counterdefendants. -

 PLAINTIFF’S EX PARTE MOTION FOR ORDER TO SHOW CAUSE WHY
DEFENDANT SUSAN FALLINI AND HER COUNSEL SHOULD NOT BE HELD IN
~ CONTEMPT OF COURT AND POSSIBLE SANCTTIONS BE IMPOSED

FaraY Q Sandr : E ; « 4 s
.. 'COMES NOW Plaintiff JUDITH ADAMS, individually and for the ESTATE OF

4

MICHAEL DAVIDA ADAMS, by and'through her counsel of récord,- John P. Aldrich, Esq., of the
Aldrich Law Firm, Ltd., and héreby moV_es’ this Court pursuant to NRS 21 270 and 22.030 for an '-
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' State o.fNevada ).

LN

)

|| Order to Show Cause why Defendant Susan Fallini and her counsel should not be held in‘contempt "

| of court for her failure to comply with the Court’s Orders dated April 27, 2009, July 17,2009, and

OetOher g, 2009 that Susan Fallim' must produce all documents responsive to Plaintiff’s discovery-:

. requests Furthe1 Defendant requests that both Defendant Falhm and her counsel be required to |

appear in Court that Defendant and/or her counsel be sanet1oned for Pla1nt1ff havmg to brmg this
inotion, that the Court refer this matter to the State Bar of Nevada for consideration of dlsmphnary

actron and that the Court impose Stff sanctlons - Plamtlff suggests $5,000 1mmed1ate1y and $500 |

‘per day until Defendant complies — for Defendant’s repeated faﬂure to comply with the Court’ '

O1ders If Defendant w111 not- comply Wlth the: Court’s Orders, or 1f both Defendant and her
counsel are not present in Court Plamtlff w111 request that the Court issue a bench warrant unt11‘

Defendant complles

ThlS Mot10n 18 made and based upon all papers pleadmgs -and records on file herein, the __

pomts and authontles and any exhlbrts attaehed hereto and such oral argument as the court may 1

|l entertain. at the t1me of the hearmg on ) this matter

- DATED this _5 day oprnl 2010.
ALDRICH LAW FIRM, LTD.

ER - L John P. Aldnch
Nevada Bar No. 6877 ’
1601 S. Rainbow Blvd.; Suite 160
Las Vegas, NV 89146 . -
(702) 853-5490 . .
Attorneys for Plamryj‘

1 AFFIDAVIT OF J OHN P. ALDRICH IN SUPPORT OF EX PARTE APPLICATION FOR '-

ORDER TO SHOW CAUSE

)ss -

I County of C1a1k )

Affiant, bemg ﬁrst duly swom, deposes and states the following;

1. 1, JohnP. Aldrlcn am an attorney 11censea to praence in the State of Nevada and

1a partner in the law firm of Aldnch Law Frrm Litd.
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2. My ofﬁce address is 1601 S. Ralnbow Blvd Suite 160, Las Vegas, Nevada 891 46
23,1 have persona1 knowledge of the contents of this document, or where stated upon

1nforrnat10n and behef I beheve them to be true and ] am competent to testrfy to the facts set . .

‘ forth herein.

4. On March 23 2009 - ‘more than'a year ago — Plaintiff ﬁled a Motion»to-Compel

: Defendant’ s Productlon of Documents 1nclud1ng mformatmn regardmg any 1nsurance pohc1es that

may prowde coverage for the . 1nc1dent as contemplated in the P1a1nt1ffs second request for

documents. ‘On Aprll 27 2009 ﬂ’llS Honorable Court granted the Mot1on to Cornpel and awarded
J ohn Aldnch Esq $7 50. 00 in sanctions for havmg to bring the motion. A Notice of Entry of Order

on the order gtantmo the mot10n to compel was entered on May 18 2009. It'was served bymail on

vDefendant on May 14, 2009 Defendant never complled w1th the Order
2|
13

3. On June 16, 2009 Plaintiff ﬁled a Mot1on to Strike Defendant’s Answer and_

Counterclalm due to Defendants complete faﬂure to oornply w1th d1scovery requests and thls Court’ 1

‘Order. The Defendant’s Counsel attended the hearmg and. agam prov1dedno explanatlon asto why. |

: Defendant fa11ed to respond to all dlscovery requests but stated Defendant WOllld comply w1th

_the :Court’s Order and respond fo the dlscovery requests Tkns Honorable Court’ demed

Plalntlft’ 8 Motlon to Strike based on Defendant’s counsel’s pron:uses to comply This Honorable :
Court did, however order Defendant to comply Wlth 1ts prior- Order and respond o Pla1nt1ft‘s

drscovery requests by J uly 12 2009 or Defendant’s Answer and Counterclalm would be stncken '

"Defendant’s counse1 paid a total of $1, 750 in sanct1ons as ordered by the Court

6.  Adfter Defendant agam falled to- comply with an Order of th1$ Court on August 31,

,'2009 Plalntrff brought anEx Parte Motlon fo1 Order to Show Cause Why Defendant Susan Fallnn

and Her Counsel Should Not beHeld in Contempt The Court issued an Orde1 to Show Cause which |
Tequired the attendance of both Defendant Susan F alhm and he1 counsel Harry Kuehn Esq. After. _
a heanntr n oha1nbers on September 28, 2009 a heanng at wh1ch Deéfendant Susan Fallini did

not appear the Court issued an Order on Plalntlft’s Order to Show Cause dated October 8,2009,
~that Susan Fallini must ploduce all documents reSponswe to Plaintiff’s discovery requests by |

October 12, 2009. The Court further ordeled that if Defendant did not supply the requested
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'pleadmgs in their entlrety To. date Defendant has falled t0 ‘comply Wlth the order of this |

“owes Plamtlff more than $25, 000 for not complymg wnth thls Court’s Order

to comply with dlscovery requests Defendant and/or her counsel have never prov1ded any reason -

this before she can proceed with seekmg a Judgment otherw1se Pla1nt1ff TUnS the nsk that the - |

concerned that as more time. passes (and the economy contmues to struggle) Defendant could be :

_.Odlsposmg of or wastmg assets.

26 ,‘

-made by Defendant’s counsel as well.

I

information by October. 12,2009, Defendant’s counsel would be held in contempt of court and :
would- ‘be fined $150 00 a day, begmnmg October 13, 2009. Further this Court ordered that if the )
requested mformatlon was not prov1ded by October 12,2009, the Court would strike Defendant sy

Honorable Court and respond to Plamtlff ’s discovery requests OnN ovember 6 2009 an order .

was ente1ed Str1k1ng Defendant s pleadmgs As of the date of this Motlon Defendant’s counsel -
. 7. Plamttff has expended srgrnﬁcant time and resources in atternptmg to get Defendant

for her fallure to respond to d1scove1'y or to comply with the Court’s Order Rather Defendant’
counsel has- on more than one occasion acknowledged to: the Court that Defendant must prov1de the |
requlred mformatlon but contmues to fail to do se. _ 4 '

8. Plamnff ﬁrst requested the mforrnanon she is seekmg more: than a year ago: Plaintiff

has anght to lcnow What insurance is ava11able or if there s any msurance at all Plamtlff rnust learn '

Judgment will not be enforceable as o any: insurance that may apply to the case. Plamt1ff is also

' 9.- | Defendant’s counsel has not been candld W1th the Court On at least two occas1ons
Mr. Kuehn has made specnﬁc representauons to the Court that he and/ or his client Would pr ov1de the
requested 1nformat10n Mr Kuehn’s actions have served only 1o delay JuSthC for Plalntlff
Defendant’s drlatory stall tactlcs are 1nappropr1ate and Plaintiff aslcs the Court to grant Plalntl,ff’s |
Motlon for Order Shortenmg Time. Further, at the’ heanng on September 28, 2009 Defendant s
counsel made spec1ﬁcrepresentat10ns thathe had contacted his rnalpractlce msurance carrier and that
they Would be contactmg him (andperhaps Pla1nt1ff’ s oounsel) 1nnned1ately However Do insurance -

attomey has made any effort to 1ntervene in thrs matter. I am concerned about that repr esentatlon ‘

v
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|l or goal to cause d1fﬁou1t1es ‘with the State Bar of Nevada for Defendant’s attorney, but P1a111t1ff -

' beheves it would be appropnate to 1efer Defendant S conduct to the ‘State Bar of Nevada for -

|| Court setthe hearing on the Orderto Shovv_ Cause as soon as prac_ti.jca_l:')le 50 as to avoid further delayt

‘ Subscnb d & sworn to before rne :

o)
10.  Defendant’s inappropri ate actions have resulted mn Sub stantial-needless litigation and

have p1 ecluded Plaintiff from obtaining Judgment in this matter It is not the undersigned? S purpose:

con31derat10n of possrble d1301p11ne Defendant’s counsel clearly has no respect for thls Court 1ts '

Orders or 1ts authonty

11. Because of Defendant’s and/o1 her counsel’s repeated faﬂure to comply with this |

Court’s Orders, and the substantial length of time that has _passed, I respectfully request that this

in the proceedrngs

Dated ﬂ’llS 5 day of Apnl 2010

thlsé Aday of April, 2010.

/Q/LMMM 2 ycdz//ma;ﬁ?d/
NOTARY PUBLI€ _

TR ELEANOR ENGEBRETSON -
) Notary Public-State of Nevada :
APPT. NO..98-49282-1 - i
My App. Expires Goiober.03,2013(

"‘POﬁ\iTSAND AUTHORITIES
R B v ==
o o FACTS o
Plalntlff is certam the Court 1s aware of the facts of: both ﬂ‘L‘lS case and the u11de11y1ng

drscovery drspute as the Court mustnow consrder yet another mot1on related to Defendaut s d11atory

and bad faith conduct
117
Iy
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; approxnnately 9:00 P. m. on that day, MICHAEL DAV[D ADAMS ("Adams") was dr1v1ng lus 1994. |
i Jeep Wranglel on 'SR 375 hlghway in Niye County, when he collided wrth a He1eford cCoOwW ("cow")

“her Answer and Countelclalm on March 14 2007 On October 31, 2007, Plarntrff submttted '
A | 1nte1rogator1es to F a111n1 Those mterrogatones were never answe1ed Adams also submitted |
|

‘requests for adrn1ss1ons and its ﬁrst set ofrequests for. pro ductlon of do cuments on October3 1,2007.

.requestmg mformatlon as to Fallini's Jnsurance pohcles and/ or carriers that 1nay provrde coverage

for damages that occurred as aresult of the 1nc1dent

= provrded by Defendant

: granted that Motlon on J uly 30, 2008 No’uce of entry of the Order Grantlng Plamtlft’ s Motlon for 1

_Surnmary J udoment Was served on Defendant on August 15 2008

Defendant s apphcable 1nsu1ance pohcles but to no avarl On February 24, 2009, Pla1nt1ff sent "
25

Il mumber dozens of pages. Plaintiff’s counsel does not attach those documents to this Motion as .

This lawsuit anses out of an 1n01dent that occurred on or about July 7, 2005 ! At ]

owned by Defendant SUSAN FALL]NI ("Falhm") Adarns dled at the scene as a result of the |

impact. ' , ' :
The decedent’s mother J UDITH ADAMS @ udtth") ﬁled a complarnt on behalf of Adams’

mother and hlS estate on Novernbe1 29 2006 and properly served Falhm W1th prooess Fallini filed

A second set of requests for productron of documents were sublmtted to Falllm on July 2 2008

Falhm never responded to any of these requests To this date Falhnl ‘has not produced any |
responses of any kmd to Plaintiff’s wntten d1scovery requests Desptte an extensmn requested by '. .

Plamtlff and granted by the Court the d1scovery penod has lapsed Wlthout any responses belng |

- Onor about Aprll 7, 2008 (and agaln on May 14, 2008 w1th a Ceruﬁcate of Serv1ce) Plamtlff )
ﬁled aMotlon for Parttal Sumrnary ¥ udgrnent Defendant d1d not oppose thatrnotlon and the Court

Plalntlff attempted to amlcably resolve the d1scovery dlSplltC and - obta1n a copy of

! Prev1ously, in Plaintiff’s Motion to Compel and Motion to Strike, Plallltlff attached the
discovery documents, prior orders, etc., mentioned-in the Statement of Facts. Those documents

well for three reasons: (1) because they have already been presented to the Court, (2) to avoid
unnecessary copy expense to Plaintiff, and (3) Defendant has never disputed the Statement of
Facts or the docurnents referenced therein. ‘ :
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letters to Defendant’s counsel seeléing‘responses tothe discovery
Plaintiff's counsel, Mr. Aldrrch has attempted to discuss this drscovery issue with -

Defendant s counsel Mr. Kuehn as well. On or about March 6,2009, Plamtlff’s counsel contacted :

the ofﬁce of Defendant S counsel Mr. Aldnch Wasmformed that Mr Kuehn ‘was not avallable Mr.- B

Aldnch left a rnessage W1th Mr. Aldnch’s phone numb er and asked that Mr. Kuehn return the call

No return call ever came.

On March 18 2009 Mr ‘Aldrich: agam contacted the ofﬁce of Mr., Kuehn M1 Aldnch was -Z

informed that Mr. Kuehn was not avatlable Mr. Aldrich left a message Wlﬂl Mr. Aldrrch’s phonev'

number and asked that Mr Kuehn return the ca11 No 1eturn call ever. carne

On March 23, 2009 neaﬂy mne months after propoundmg the drscovery and more than al

: '_year ago - Plamttff ﬁled a Motron to Compel Defendant’s’ Productron of Documents mcludmg_y '-
information regardmg any 1nsurance pohcles that may prov1de coverage for the mmdent as |
'contemplated n the P1a1r1t1ffs second request for documents This mot1on was heard on Apl'll 27 :
? :2009 “The Defendant’s attomey, Mr Kuehn attended the hearrng Mr Kuehn d1d not oppose: the.;:' .
_ 'motmn to. compel and agreed at the hearmg 1t was Warranted Mr Kuehn prov1ded no explanatlon 1
: 'as to Why Defendant faﬂed to 1espond to all drscovery requests Mr Kuehn agreed sanctrons WCI‘C.: .-
g Warranted however he drsputed the arnount of sanct1ons ThlS Honorable Court grantedthe Motlon | ,
| to Compel and awarded 7 ohn Aldnch Esq $750 00 in sanctlons for. havmg 10 bnngthe mot10n 1
' ANotrce of Entry of Order on the order grantmg the mot10n to compel was, entered on May 18 2009 :

‘ It was served by maﬂ onDefendant o May 14 2009 Defendant nevel cornphed with the Order |

- OnJune 16,2009, Plalntlff ﬁled a Motlon to Strrke Defendant’ s Answer and Counte1 clann '

A due to Defendants complete faﬂure to comply Wlﬂl d1scovery1 equests and this \,ourt’s Order The
' 'Defendant’s counsel again. attended the hearmg and again prov1ded no. explanatton as.to why i

Defendant failed to respond to all d1scovery requests but stated Defendant would comp]y with

drscoveryrequests Thrs Hono1 able Court demed P1a1nt1ffs Motion to Stnke based on Defendant s |-

|l counsel’s promises to comply ThlS Honor able Coult d1d however orde1 Defendant to comply w1th‘

the O der gmtmrg Plaintiff’s Motion to oompel and to respond to Plamttff ] dlscovery requests by

AL uly 12, 2009 or Defendant s-Answer and Counterclarm would be strlcken The Court also ordered -|

’Page7of 11

0182




(&%)

O e W o m ~

L10
11

12

.
14
s
.17
T L
19
20
a1
2|

3 ﬁKuehn has rnade specific representatrons to the Court fhat he and/or his’ chent would provrde the |

24

25
e
27
28

Defendant to paya $1 OOO sanction..

Y

.

Defendant still did not comply with the Court’s- Order and fajled to respond to Plalnt1ff’s-
d1scovery requests. On August 31, 2009, Plaintiff br ought an’Ex Parte Motron for Order to Show
Cause Why: Defendant Susan Fallini and Her Counsel Should Notbe Held in Contempt The Court |
1ssued an ‘Order on Plaintiff’s Order to Show Cause dated October 8,200, that Susan Fallini must

produce all docunients. respons1ve to-Plaintiffs drscovery Tequests by October 12 2009. The Court :

i further ordered. that if Defendant did not supply the requested mformatron by October 12, 2009

Defendant s counsel Would be held 1n conternpt of court. and would be ﬁned $150 OO a day,
beginning October 13, 2009 Further this. Court ordered that if the requested 1nforrnat10n was not |
provrded by Octobe1 12 2009 the Court Would stnke Defendant’s pleadrngs in then entrrety To -

ﬂdate Defendant has farled to cornply wrth the order of thrs Honorable Court and 1espond to - |

Plamtrff’ s drscovery requests

~ On November 6, 2009 an order was entered Stnklng Defendant’ S pleadrngs As of the date _

of this Mo’non Defendant and/or her counsel owes more than $25 000 for not cornplymg wrth th1s

Court’s Orders . ‘ . S _ o o
Plamtrff is. entrtled to the- dlscovery responses and in fact Defendanthas admrtted as much y
to thrs Court on more than one occasion. P1a1nt1ff has a tight to know What msurance 1s avarlable _‘
or if there 1is any 1nsurance at all Plamtrff rnust learn this before she can proceed w1th seeklng a

Judgrnent otherwrse Plamt1ff runs the rtsk that the Judgment W111 not be enforceable as. to any |

‘insurance that may. apply to the case. Plamtrff is also concerned that as more tnne passes (and the

‘economy contrnues to struggle), Defendant could be drsposmg of or Wastmg assets.’

Defendant’s counsel has not been candrd W1th the Court.. On at 1east two occasrons Mr. _

requested 1nfor1natron Mr. Kuehn S act10ns have served only to delay JHSUCC for Plalntrff it

'Defendant’s d11ato1y stall tactrcs are 1nappropnate and Plalntrff asks the Court to grant Plamtrff’s'

Motron for Order Shortemng Time. -

Derenda"lt’s 1napproprrate aCt,LO ve rosulted in substantial necdless Ltrgatron and have

precluded Plaintiff from-obtaining Judgrnent 1n this matter. It is not the undersr gned $ purpose or -
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goal to cause. dlfﬁcultles W1th the State Bar of N evada for Defendant s at:torney, but Plalntlff beli eves
it would be appropnate to refer Defendant s conduct to the State Bar of Nevada for cons1derat10n |-

| of possrble drsc;1phne

Because of. Defendant S and/or her- counsel s repeated refusal and failure to comply

with thls Court’s 01 ders and the substannal length of t1rne that has passed Iresp ectfully request that -

this Court set the hearing on the Order'to’ Show Cause as soon as p1 act1cab1e SO as to avoid further "

delay.m the pro_ceedmgs.
| 1L
LEGAL ARGUMENT

PLAINTIFF RESPECTFULLY REQUESTS THIS COURT ISSUE AN ORDER TO
SHOW CAUSE WHY DEFENDANT SUSAN FALLINI AND HER COUNSEL. SHOULD ;
" NOT BE HELD IN CONTEMPT OF COURT FOR FAILURE TO ABIDE BY THE .
COURT’S ORDERS. PLAINTIFF FURTHER REQUESTS BOTH DEFENDANT '
FALLINI AND HER COUNSEL TO BE ORDERED TO PERSONALLY APPEAR IN'
COURT ON THE DAY OF THE HEARING, AND THAT THE COURT CONS]])ER
.. FURTHER SAN CTIONS AGAIN ST DEFENDANT

, Tlns Court has authonty, pursuant to NRS 22.030, to enter an o1der to show cause why |

’Susan Falhm and her counsel should not be held in contempt of court for fa1hng to comply wrth' 1
) VthlS Honorable Court’s orders of October 8 2009 July 17 2009 and Apnl 27, 2009 orderlng

Defendant to respond to Plalntlff’ ] dlscovery requests

NRS 22 040 prov1des

» 'When the contempt is not comrmtted in the nnmedrtate view of and
“presence of the court or judge, a warrant of attachement may be -
‘issued to bring the person charged-to answer, or, without prevoius
arrest, a‘warrant-of commitment may, upon not1ce or upon an order
to show cause, be granted; and no warrant of commitment shall be
- issued without such prevoius attachement to answe1 or such notice
or orde1 to show cause .

NRS 22 010 furthe1 pr ov1des in pemnent part

The followmg acts or omlssmns shall ‘be deemed contempts -

3. Disobedience or resistance to any 1 lawful writ, order rule or

process issued by the court or judge at chambers.

‘Page 9 of 11
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-' .Susan Falhm and her counsel are in contempt under NRS 22. OlO because they drsobeyed three of |

: 'Susan Fallini and her counsel have acted in bad faith and falled to provrde NRCP 16 1.disclosures |
“and has fa11ed to respond to any: wntten dtscovery propounded by Pla1nt1ff Plamtrff subnntted her ,

| nuttal 1nterrogatones to Defendant on October 31,2007, and continued sendrng various dlscovery ‘

_sets of 1equests for productron of documents, 1nclud1ng a request fhat Fallnn produce all related.

insurance mfonnauon 1egard1ng the 1nc1dent
'Pla1nt1ff’ s counsel has made phone calls and subrmtted letters to Falhm e counsel notrfyrng them of
"these d1scovery requests tono avail. Nevertheless Falhm farled to provrde any of the 1nforrnat10n |

as requested desplte the extensmn Plarnt1ff was then forced to file a motion to compel Defendant“

.d1d not oppose the motlon but agreed it was warranted Defendant strll farled f0 comply wrth the " _'

: order

' extendrng the. deadhne Plamtrff ﬁnally sought court mterventron and this- Court 1ssued an order _

' show no 1nterest n coope1 ating with drscovery gutdelmes or this Court’s order Derendant s fa1lure -

adversary process.

1equ11ed to appea1 in court to answer as to why they should not be held in contempt of Court, and

'v\ . ~,
y : . . ;
i . . X . - . 1
," . . B

lnthe present case, Defendant has repeatedly drsregar ded and disobeyed th1s Court s Orders

this- Court s Orde1s to 1espond to Plaintiff’s drscovery requests "

' Notwnhstandmg proper attempts and due. d1h gence of service of a lawfully obtamed Order

requests through J uly 2,2008.. Plamtrffs submrtted interro gatorres requests for adrmssron and two _

Desprte these drscovery requests Defendant has fatled and refused to. cooperate or respond '

Defendant has farled to produce any sort of drscovery desprte numerous formal requests 1

.mterrogatorles on September lO 2007 As shown above Pla1nt1ff has rnade several good falth'

efforts to procure the drscovery wrthout court mterventlon 1nclud1ng re—openrng drscovery and'
compellrng Defendant to comply wrth drscovery requests Nevertheless Defendant continues to
to cornply w1th this Court’s o1der and all drscovery requests has completely halted fhe normal |

' Plaintiff requests that Defendantbe requrred to pr oduce all i 1nsurance 1nfor1nat10n including

a oecraratron sneet uerendant Turt Lhel lequ€SLb that both Defendant Fallrnr and her Counsel be

" Page 10 of 11
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|| why the Court_should not impos_e stiff sanctions _—"Plaintiff suggests suggests $5 ,'IOOO_immediatelyl

“and $500 per day untiliDefendant COmpli'es'—"forrepeated failure and refusal to abideby this Court’s

Defendant. comphes :

Why Susan Fallini and her counsel should not be held in contempt of court Tlns Court 1s further

: authonzed to order sancuons agamst Susan Falhm for P1a1nt1ff having to bring tlns motron and for |

: .Defendant and her counsel should not be held 1 n contempt of court Further tlns Court has 1nherent '
‘powers to sanct1on mequltable conduct Under both authorlues P1a1nt1ff respectfully requests that I
this Court order Susan Falhrn and her counsel both appear in court to show cause Why sanctlons , ”
il 1nc1ud1ng 01v11 contempt sanctlons a bench Warrant and monetary sanct10ns should notbe 1ssued A' .‘ .

- agalnst her and her counsel Plamt1ff further requests that the heanng on the Or der to Show Cause ’

1| beheld as’ soon as practrcable 5

Orders. If Defendant will not comply with- the Court’s- O1ders or if both Defendant and her"
counsel are: not present in Court Plamtlff will request that the Court i issue a bench warrant unt11 :

This Courtis authonzed pur suant to NRS 22. 040 to issue an appropnate order to show cause
Defendant’s counsel’s utte1 lack of respect for the Court, its Orders and 1ts authorrty

CONCLUSION

The Court has authonty pursuant to NRS 22: 040 to issue and order to show cause why .

DATED tlus 5 day of Apnl 2010
- L ALDRICH LAW F]RM LTD

By /MU— p W
John P. Aldrich ,
" Nevada Bar No. 6377 .. '
1601 S. Rainbow Blvd., Suite 160
Las Vegas, NV 89146 T

(702) 853-5490 .
Attor neys. f07 Plamtzﬁ”
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olk}nDII} Aldrich, Esq. F g g,,,,,. E B
evada Bar No. 6877 _

[ALDRICH LAW FIRM, LTD. B v
601 S. Rainbow Blvd., Suite 160 A 3559 APR 191 D I+ 21

as Vegas, Nevada 89146
702) 853-5490

702) 227-1975 fax
Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT

' EUSAN FALLINL, DOES I-X and ROE

THE STATE OF NEVADA '
COUNTY OF NYE iichell
state of MICHAEL DAVID ADAMS, :
y and through his mother JUDITH Case No.: Cv24539-
AMS, individually and on behalf of the - Dept.: 2P
state, .
 Plaintiffs,

IVS.

ORPORATIONS I-X, inclusive,
S Defendants.
|SUSAN FALLING, |
. Counterclaimant,

VS.

istate of MICHAEL DAVID ADAMS,

y and through his mother JUDITH
AMS, individually and on behalf of the .
state, .

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

'~ ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN FALLINI AND HER
SANCTIONS BE IMPOSED

/-
/1l

Page 1 of 3

'‘COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF COURT AND POSSIBLE

g A. The
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This Court, havingreviewed the Ex Parte Motion For Order To Show Cause Why Defendant

{mposed, and other documentation in support thereof, and ﬁnding that the Application‘ meets the

requirements of Chapter 22 of the Nevada Revised Statutes. and good cause appearing therefore:

IT IS HEREBY ORDERED that Defendant Susan Fallini and her Counsel shall appear in

epartment 2P of the above-entitled Court at the hour of _ ;3 X) o clock‘/p m. on the

B

Q / day of mﬁ\/ , ,20 / ) /2@09/ and show cause why Susan Fallini and her

lCounsel should not be held in contempt of court,
ITIS FURTHER ORDERED that the Plaintiff, Judith Adams shall personally serve the

Application and this Order on Susan Fallini and her Counsel through her counsel no later than three

(3) days after the 1 issuance of this Order.

serve their written response to this Orderno later than - - ' . _ ,and

at the Plaintiff, Judith Adams shall file and personally serve her reply memorandum 1f any, no

aterthan
/!
11

11

11/
Vi

1/
I
/!

/1

17
/1

Page 2 of 3

Eusan Fallini and her Counsel Should Not Be Held in Contempt of Court and Possible Sanctions Be

IT IS FURTHER ORDERED that Susan Falhm and her Counsel. shall file and personally :
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PLEASE BE ADVISED that if Susan Fallini and/or her Counsel fail to appear, they shall be
deemed to have waived theu right to the hearing and that in such case the Court may impose

sanctions including grantmg Pla1nt1ff Judith Adams he1 fees and costs, imposition of sanctions as

© o0 ~ Oy W

[':quested bvalamtlff, and grant any other relief necessary and-propet to effectuate the .comphance

nneludmg prov1d1ng information regarding any insurance pohcles that may apply

DATED this /4 asyot A@f 1 , 2010. |
ROBERT W. LANE
DISTRICT COURT JUDGE
’ Submltted by: |

ALDRICH LAW FIRM LT D

-~

Jolh P. Aldrich, Esq.
vada Bar No.: 6877 -
ﬁ 01 S. Rainbow Blvd., Suite 160,
as Vegas, Nevada 89146 ‘

Attorneys for Plaintiff =~

Page3 of 3

ith its Order compelling Susan Fallint and her Counsel to respond to Plairitiff’ s discovery requésts,
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"ADAMS, individually and on behalf of the

NEO

John P, Aldrich, Esq.

Nevada Bar No. 6877

ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(702) 853-5490

(702) 227-1975 fax

Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH Case No.: CV24539

Dept.: 2P

Estate, '
Plaintiffs,

Vs.

SUSAN FALLINI, DOES I-X and ROE

CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,
Counterclaimant,
VS.

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
ADAMS, individually and on behalf of the )
' )
)
)
)

Estate,
Counterdefendants.
NOTICE OF ENTRY OF ORDER
/11
Iy
/11

Page 1 of 2
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PLEASE TAKE NOTICE that an Order Holding Defendant’s Counsel in Contempt of Court |

was entered in the above-entitled matter on June 2, 2010, a copy of which is atfached hereto as
Exhibit 1. |
DATED this _3_ day of June, 2010.-
ALDRICH LAW FIRM, LTD.

1n P. Aldrich, Esq.
evada State Bar No. 6877
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
(702) 853-5490
(702) 227-1975
Attorneys for Plaintiff

TR

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 5 Y%fay of June, 2010, I mailed a copy of the

NOTICE OF ENTRY OF ORDER, in a sealed envelope, to the following and that postage was fully

paid thereon:

Harold Kuehn, Esq.

Gibson, & Kuehn

1601 E. Basin Avenue, Suite 101
Pahrump, NV 89060

Attorney for Defendant/Counterclaimant

Katherine M. Barker, Esq.

Law Office of Katherine M. Barker
701 Bridger Ave, Ste. 500

Las Vegas, NV 89101

Attorney for Counterdefendant
Estate of Michael David Adams

/Z;@wmuﬂ /%M ,évu [y

/ An employee of Aldfich Law Jirm, Ltd.

Page 2 of 2
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11 1601 S. Rainbow Blvd., Suite 160

ORDR S A

John P. Aldrich, Esq, Bl
Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD. WA -2 A 2 Sh

Las Vegas, Nevada 89146 : HE‘EE’%% QAL'AHL
(702) 853-5490 ' Bt

(702) 227-1975 fax
Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA, COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH Case No.: ~ CV24539

ADAMS, individually and on behalf of the Dept. 2P
Estate, o

Plaintiffs,
Vs.

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,

Counterclaimant,

VS.

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, 1nd1v1dually and on behalf of the
Estate,

A Counterdefendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

* FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER HOLDING
DEFENDANT’S COUNSEL IN CONTEMPT OF COURT

, THIS MATTER having come on for hearing on Monday, May 24, 2010, a hearing having
been held before the Honoréble Robert W. Lane, and John P. Aldrich, Esq., of Aldrich Law Firm,
Ltd., appearing on behalf of the Plaintiffs, with Thomas Gbson, Esq., appearing on behalf of

Defendant, the Court hereby orders as follows:

Page 1 of 8
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FINDINGS OF FACT

The Court, having been presented the following facts by Plaintiff’s counsel and having

_received no opposition to the facts by Defendant, makes the folloWing findings of fact:

1. This lawsuit arises out of an incident that occurred on or about July 7, 2005. At

‘approximately 9:00 p.m. on that day, MICHAEL DAVID ADAMS ("Adams") was driving his 1994

Jeep Wrangler on SR 375 highway in Nye County, when he collided with a Hereford cow ("cow"

owned by Defendant SUSAN FALLINI ("Fallini"). Adams died at the scene as a result of the |

impact. _ :

2. The decent’s mother, JUDITH ADAMS ("Judi_t ", filed a corhpla’int on behalf of
Adams’ mother vand his estate on November 29, 2006 and properly served Faﬂini with process.
Fallini filed her AhsWer and Counterclaim on March 14, 2007. o

3. On October 3 i, 2007, Plaintiff submitted interrogatories to Fallini. Those
interrogatories were never answered. Adams also submitted requests for admiss_ions and its first set

of requests for production of d_ocuments on October 31, 2007. A second sét of requests for

production of documents were submitted to Fallini on July 2, 2008, requesting information as to .

Fallini's insurance policies and/or carriers that may provide coverage for damages that occurred as

a result of the incident. -

4. Fallini never responded to any of these requests. To this date, Fallini has not

produced any responses of any kind to Plaintiff’s written discovery requests. Despite an extension

requested by Plaintiff and granted by the Court, the discovery period has lapsed without any
responses being provided by Defendant.
5. On or about April 7, 2008 (and again on May 14, 2008 with a Certificate of Service),

Plaintiff filed a Motion for Partial Summary Judgment. Defendant did not.oppose that motion and

.the Court granted that Motion on July 30, 2008. Notice of entry of the Order Granting Plaintiff’s

Motion for Summary Judgment was served on Defendant on August 15, 2008.

6. Plaintiff attempted to amicably resolve the discovery dispute and obtain a copy of

Page 2 of 8
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Defendant’s applicable insurance policies, but to no avail. On February 24, 2009, Plaintiff sent
letters to Defendant’s counsel seeking responses to the discovery.

7. Plaintiff’s counsel, Mr. Aldrich, attempted to discuss this discovery issue with
Défendant’s counsel, Mr, Harry Kuehn, as well. On or about March 6, 2009? Plaintiff’s counsel
contacted the office of Defendant’s counsel. Mr. Aldrich was informed that Mr. Kuehn was not
available. Mr. Aldrich lefta message with Mr. Aldrich’s phone number and asked that Mr. Kuehn
return the call. No return call ever came. |

8. On March 18, 2009, Mr. Aldrich again contécted the office of Mr. Kuehn. Mr.
Aldrich was informed that Mr. Kuehn was not available. Mr. Aldrich left a message with Mr.
Aldrich’s phone number and asked that Mr. Kuehn retum'the call. No return call ever came.

(Exhibit 1.)

9.  On March 23, 2009, Plaintiff filed 2 Motion to Compel Defendant’s Production of ‘

‘Documents, including information regardihg any insurance policies that may provide coverage for

the incident as contemplated in the Plaintiff's second request for documents. This motion was heard

on April 27, 2009. The Defendant’s attorney, Mr. Kuehn, attended the hearing. Mr. Kuehn did not

oppose the motion to cdmpel and agreed at the hearing it was warranted. Mr. Kuehn provided no

explanation as to why Defendant failed to respond to all discovery requests. Mr. Kuehn agreed -

sanc'ti‘on»s‘ were warranted, however, he disputed the amount of sanctions.
10: At the hearihg on April 27, 2009, this Court granted the Motion to Compel and
awarded John Aldrich, Esq., $750.00 in sanctions for having to bring the motion. A Notice of Entry

of Order on the order granting the motion to compel was entered on May 18, 2009. It was served

by mail on Defendant on May 14, 2009. Defendant never complied with the Order.

11.  On June 16, 2009 Plaintiff filed a Motion to Strike Defen_dant’s Answer and
Counterclaim due to Defehdants complete failure to comply with discovery requests and this Céurt’ S
Order. The Defendant’s counsel again attended the hearing and again provided no explaﬁation as

to why Defendant failed to respond to all discovery requests, but stated Defendant would comply

Page 3 of 8
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with discovery requests.
12. The Court denied Plaintiff’s Motion to Strike based on Defendant’s counsel’s

prdmises to comply. This Court did, however, order Defendant to comply with the Order granting

Plaintiff’s Motion to Compel and to respond to Plaintiff’s discovery requests by August 12, 2009 .

or Defendant’s Answer and Counterclaim would be stricken. The Court also ordered Defendant to
pay a $1,000 sanction. A _

13. .To date, Defendant has failed to comply with the order of this Honorable Court and
respond to Plaintiff’s discovery requests. Defendant’s counsel has paid the $1,750.00 in sanctions

as ordered by the Court.

14.  Plaintiff ‘is entitled to the discovery respon‘ses, and in fact, Defendant has admitted '

as much on more than one occasion. Nevertheless, Defendant refused and continues to refuse to

respond.

15, Because Defendant failed and refused to follow this Court” order and provide the |

requested information, Plaintiff brought its first Ex Parte Motion for Order to Show Cause Why

Defendant and Her Counsel Should Not Be Held in Contempt. The Order to Show Cause was

granted, and a hearing was scheduled on September 28,2009, A conference was held in chambers,

50 as to avoid embarrassment to Defendant’s counsel. Following the 'confer'ence,b the-Court ordered:
(A)  That Defendant’s counsel shall have until close of business on October 12,
2009, to comply with the Order Granting Plaihtiff s Motioﬁ to Compel and
provide responses to, Plaintiffé Request for Production of Documents,
incluéiing the requested insurance information. |
(B) - That if Defendant does not provide the above-described information by
October 12, 2009, Defend}ant’s counsel will be held in contempt of court and
will be fined $150.00 per >day, beginning October 13, 2009, until said
information is provided. The days shall be calculated on a seven-day week.

| (C)  Thatifthe above-described informationis not provided by October 12,2009,

Page 4 of §
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the Court will stfike defendant’s pleadings in their entirety. Plaintiff will not
need to renew any motion regarding its request to strike defendant’s
pleadings; Plaintiff will be able to simply submit an Order ‘Strikirig the

Pleadings for signature by the Court. |
16. Defendant and her counsel failed to provide the informationi at 1ssue by October 12,
2009. Comnsequently, on or about ‘November 4, 2009, the Court entered its Findings of Facf,
Conclusions of Law and Order Striking Answer and Counterclaim of Defendant Susan Fallini and
Holding Defendant’s Counsel in Contempt of Court. Pursuant to said Ordef, Defendant’s counsel,
Harold Kuehn, Esq., was held in contempt of Court and was ordered to pay to Plaintiff’s éounsel,

John P. Aldrich, Esq., $150.00 per day, beginning October 13, 2009, and continuing to accrue until

the information described above is provided. The Order provided that the days shall be calculated |

on a seven-day week, and that the Order shall constitute a judgment upon which Mr. Aldrich can
execute. Interest on unpaid balances was ordered to accrue at the statutory rate.

17.  Againin contravention of the Court’s Qrders, Defendant and her counsel have failed
and refused to provide the information they have been ordered to‘provide. Deefndant’s counsel’s
utter refusal to abide by the Court’s orders has stalled and frustrated the litigation procéss.v |

18. On or about April 7, 2010, Plaintiff again brought an Ex Parte Motion for Order to
Show Cause Why Defendant Susan Fallini and Her Counsel Should Not Be Held in Contempt of

Court and Possible Sanctions Be Imposed. On or about April 19,2010, the Court entered the Order

‘to Show Cause and set a hearing for Monday, May 24, 2010.

19.  As with the prior Order to Show Cause (and several other motions), despite personal
service on Defendant’s counsel, neither Defendant nor her counsel responded in writing to the Order
to Show Cause. |

| 20.  The Court held a hearing on Monday, May 24,2010. Thomas Gibson, Esq., the law

partner to Harry Kuehn, Esq.; appeared on behalf of Defendant. Defendant Susan Fallini did not

appear at the hearing.

Page 5 of 8

0198



[N

~

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

N oy w»

21.  During the hearing, Mr. Gibson indicated he had not seen the file and provided no
valid excuse .for Defendant’s or Defendant’s counsel’s failure and refusal to abide by the Court’s
prior orders. Mr. Aldrich also advised the Court that over 220 days had passed since the Court-
imposed sanction began to acérue, and that over $30,000.00 was now due pﬁrsuant to that sanction.

22.  Mr. Gibson made specific representations to the Court that the client, Defendant
Susan Fallini, was unaware of the status of this case. Mr. Gibson also made specific representations
that he would obtain the information at issue immediately and provide it td Plaintiff. Mr. Aldrich
requested that the Court impose a $5,000.00 sanction, as well as a $500.00 per day sanction, starting
on May 25, 2010, until Defendant provides the information. The Court imposed the $5,000.00
sanction ﬁponDcfendant’s counsel. The Court advised both counsel that thé Court would give
Defendant until June 1, 2010 to comply with the Court’s prior orders before increasing the daily

sanction from $150.00 pér day to $500.00 per day.

23.  Plaintiff’s counsel also requested fhat the Court issue a bench warrant for Defendant

Susan Fallini, given her failure to appear as ordered by the Court on two occasions. The Court
declined to do so at the hearing on May 24, 2010, but indicated it may be willing to do so if

Defendant does not comply this time.

C‘ONCLUSIONS OF LAW

Based on the Findings of Fact, as set forth above, the Court makes the following conclusions

of law:

1. Pursuant to NRCP 34, Plaintiff has the right to réquest documents which are

discoverable pursuant to NRCP 26. According to NRCP 34, Defendant has 30 days from recéipt of

the requests for production of documents to provide appropriate responé.es. :

2. NRCP 34(b) permits a party to seek reliefunder NRCP 37(a) if the party who receives
discovery requests fails to respond appropriately. NRCP 37(a) providés that the Court may enter an
order compelling a non-responsive party to disclose the requested information.

3. This Court has at least four times entered-an order compelling Defendant to respond

Page 6.of 8
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to Discovery requests.
4. NRCP 37(b)(2)(c), permits “an order striking out pleadings or parts thereof,” for
discovery abuses. “Selection of a particular sanction for discovery abuses under NRCP 37 is

generally a matter committed to the sound discretion of the district court.” Stubli v. Big Int'l Trucks,

Inc., 107 Nev. 309, 312-313, 810 P.2d 785 (1991) (citing Fire Ins. vExchange v. Zenith Radio Corp.,
103 Nev. 648 649, 747 P.2d 911, 912 (1987) and Kelly Broadcastzng V. Soverezgn Broadcast, 96

Nev. 188,192, 606 P.2d 1089, 1092 (1980.))

5. The Nevada Supreme Courtvheld that default judgments will be upheld where “the

normal adversary process has been halted due to an unresponsive party, because diligent parties are

entitled to be protected against interminable delay and uncertainty as to their legal rights.” Hamlett

v. Reynolds, 114 Nev. 863, 963 P.2d 457 (1998) (citing Skeen v, Valley Bank of Nevada, 89 Nev. |

301, 303, 511 P.2d 1053, 1054 (1973). '

6. - Defendant has provided no responses whatsoever, nor has Defendant objected to any
request. Defendant has failed on at least four occasions to comply with this Court’s Order. Atno
time has Defendant or her counsel given any excuse or justification for their failure and refusal to
abiele by the Court’s orders. '

7. Defendant has been given ample .oppbrfunit’y to comply with the Court’s Orders.
Defendant has haited the litigation process and the additional sanctions of $5,000.00 immediately
and $500 00 per day beginning June 1, 2010, if Defendant-does not comply with the Court S prlor
orders, are appropriate under the circumstances.

ORDER

Based on the Findings of Fact and Conclusions of Law, as set forth above:

ITIS HEREBY ORDERED that Defendant’s counsel, Harold Kuehn, Esq., 1s in contempt
of Court and must pay to Plaintiff’s counsel, John P. Aldrich, _Esq.,v $5,000.00, in addition to the

$150.00 per day that began accruing on October 13, 2009, and which continues to accrue until the

Defendant and her counsel comply with the Court’s prior orders, including providing the information

Page 7 of 8
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sought by Plaintiff.

IT IS FURTHER ORDERED that Defendant shall provide the information sought by
‘Plaintiff, and which Defendant and her counsel have been ordered to provide, by June 1, 2010. In
the event Defendant does not comply with the Court’é prior orders by June 1, 2010, Mr. Kuehn. will

be held in contempt of Court again and must pay to ‘Plaintiff’s counsel; John P. Aldrich, Esq.,

above is provided. The days shall be calculated on a seven-day week, and this Order shall constitute
a judgment upon which Mr. Aldrich can execute. Interest on unpaid balances shall accrue at the
statutory rate. |

IT IS SO ORDERED. |
DATED this - dayof \uiVle 2010

- ROBERT W.LANE

~ DISTRICT COURT TODGE

Submitted by: ‘
ALDRICH LAW FIRM, LTD.

. <

/V hn P. Aldrich, Esq.

evada Bar No.: 6877

1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
Attorneys for Plaintiff

Page 8 of 8
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IN THE FIFTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR THE COUNTY OF NYE

Bsie of MICHARL DAVID ADAMS, -

by any by Juis. JUDITH
AoA AMS. iuglvldu;fgr and on bekalf of the

' Pleimifls, :
v,

SUBAN. FALUINI DOES 1X and ROE

CERPORATIONS 1-X, inclagive
4 Defendanw]
SUSANFALLING, '
Counterclaimani,
Y3,
Estate.of MICHARL DAVID ADAMS,
mﬁrwgh his mother JUDITH
+ individually and on behalf of the
Enigte,
thnth'defendants}
/4
M
W
W
17
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EARNEST, GIBSON & KUBHN, atiotneys of record for the above-named Defendan
Susan Fallind, do hersby consent to the substitution. of Marvel & Kump, Ltd., and John Ohlson,
Esq. 85 attorneys, for the Defendant, Susan Fallini, m thé shove-entitled matter in their place and
stead, |
Dated this {7} of June, 2010.
EARNEST, GIBSON & KUEHN

Tom beson 5q.
921 8. Hwy. 160, #203
Pahrymp, NV 80048

- Marvel & Kump, Ttd, and John Ohison, Esq. do hercby szree to be substiouted in the

place of EARNEST, GIBSON & KUEHN as sttomeys for the Defendant} Susan Fallin, in the

above-entifled matter.

Dated this JAof June, 2010,

Susan Pallini, Defendant in the above-entitled ‘matier consents to the substitution of
Maryel & Kamp, Ltd and John Ohlson, Hsq. in place of HARNEST, GIBSON & KUREIN, ag her
Attarnays of ranond,

Dated this /| of June, 2010.
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IN THE
SUPREME COURT OF THE STATE OF NEVADA

ESTATE OF MICHAEL DAVID
ADAMS, BY AND THROUGH HIS Supreme Court No.: Blgxironically Filed

MOTHER JUDITH ADAMS -
INDIVIDUALLY AND ON BEHALF | District Court Cas NpSRADESP 09:4€
OF THE ESTATE, ratie“K>Pindema
Clerk of Supreme
Appellant,

V.
SUSAN FALLINI,
Respondent.

APPELLANT’S APPENDIX, VOLUME I
(Bates Nos. 0001-0203)

John P. Aldrich, Esq.

Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd. Suite 160
Las Ve§as Nevada 89146

Tel (70 2) 853-5490

Fax (702) 227-1975

Attorneys for Appellant

a.m.
N
Court

Docket 68033 Document 2016-04497
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Defendant Susan Fallini’s Answer and Counterclaim
(3/14/07)

Motion for Partial Summary Judgment (5/16/08)
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EDWARD J. ACHREM & ASSOCIATES
Edward J. Achrem, Esqg.

Nevada Bar No. 2281

James E. Smith, Esqg.

Nevada Bar No. 0052 : chmmwcmm
512 South Tonopah Dr., Ste. 100 ROBERT CARSOR
Las Vegas, Nevada 89106 ) il
Phone: (702) 734-3936

Attorneys for Plaintiffs
DISTRICT COURT

NYE COUNTY, NEVADA

ESTATE OF MICHAEL DAVID ADAMS,
by and through his mother
JUDITH ADAMS, individually
and on behalf of the ESTATE,

CASE NO. : 603‘/55?

)
)
)
)
)
Plaintiffs, ) DEPT. NO. : 9
)
vs )
)
1SUSAN FALLINI, DOES I-X and )
ROE CORPORATIONS I-X, )
inclusive, ' )
)
)
‘Defendants. )
)
COMPLAINT

Plaintiffs, the Estate of MICHAEL DAVID ADAMS ("Michael®"),
by and through his mother, JUDITH ADAMS ("Judith"), individually
and és Executrix for her son's Estate (hereinafter collectively
referred to as "Plaintiffs"), by and through the law firm of
EDWARD J. ACHREM & ASSOCIATES, LTD., for their claims and causes

of action against the Defendants, and each of them, hereby

allege as follows:
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GENERAL ALLEGATIONS

1. At the time of his death, Michael was 33 years old and was
a resident .of Orange County, California. He was unmarried and
had no natural or adopted children. His mother, Judith, is the
administrator of her son's estate and also a resident of Orange
County, California. Because the incident set forth below |
occurred in Nevada, Plaintiffs voluntarily subject themselves
to, and will be bound by the jﬁrisdiction of this Court.

2. Upon information and belief, Defendant SUSAN FALLINI
("Fallini") is the owner of a Hereford red cow. As more fully
set forth below, this cow was wandering freely on SR 375
highway, at Nye mile marker 33, in Nye County, Nevada on or
about July 7, 2005.

3. Plaintiffs are ignorant of the true names and capacities of
Defendants sued herein as bOES I through X, and ROE CORPORATIONS
T through X, inélusive, and therefore sue these Defendants by
such fictitious names. ;laintiffs are further informed and
believe that one or more of the parties which may be responsible
for some portion of the damages being sought by the Plaintiffs
as a result of Michael's death on July 7, 2005 may include
persons, partnerships, corporations, other owners, governmental
subdivisions and/or other persons and entities, the identities
of which have not yet been determined. Because -such names are
currently unknown, Plaintiffs have listed them collectively as
DOE Defendants and ROE CORPORATION Defendants and will seek
leave of Court to amend this Complaint to allege their true

names and capacities when they have been ascertained.
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4. Plaintiffs are informed and believe, and thereon ailege,
that each of the fictitiously named Dgfendants is responsible in
some ménner for the occurrence described herein and that
Plaintiffs’ damages, including Michael's death, were proximately
caused by such conduct.

5. Plaintiffs are informed and believe, and thereon allege,
that at all times herein mentioned, each of the Defendants was
the agenf and/or employee of each of the remaining Defendénts,

and in doing the things hereinafter alleged, were aéting within

the course and scope of such agency, employment or contract.

6. On July 7, 2005, around 9:00 p.m., Michael was lawfully
driving his 1994 Jeep Wrangier on SR 375 highway in Nye County,
Nevada. At that time and place, a Hereford cow suddenly
appeared in the travel portion of the roadway, blocking
Michael's path. Although Michael was traveling at a lawful rate
of speed, it was not possible for him to avoid a head-on
collision with the cow. As a direct and proximate result of the

collision, Michael's Jeep rolled over and left the paved

highway. Michael died at the scene.

7. Plaintiffs contend that at all times herein mentioned,

Michael acted reasonably, had a right to use the highway, and

did nothing to cause or contribute to his death. Plaintiffs

further contend that Defendants, and each of them, owed a

continuing duty of care, which included without limitation, (a)
the duty to control the Hereford cow by providing boundary
fencing that would keep it away from passing motorists; (b) the

duty to monitor all of Defendants' cows, including the one that

caused Michael's death, and to take reasonable precautions to

3
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prevent‘them from wandering many miles away; and (c) the duty to
warn drivers traveling along the highway that cattle would, or
could be present in the area in which they were driving.

In addition tq'the duties set forth above, Defendants and
each of them also had a separate and independent obligation to
illuminate the Hereford cow by marking it with an inexpensive
florescent tag, or similar device,'solthat the cow could be seen
more easily by persons who were driving on the highway at night,
such as Michael.

8. Plaintiffs contend that, despite constructive ahd/or actual
notice by the Defendants of the extreme hazard that was posed by
a wandering Hereford cow at night, the Defendants and each of

them, (a) failed to control the Hereford cow by providing

boundary fencing that would keep it away from passing motorists;

(b) failed to monitor all of Defendants' cows, including the one
that caused Michaei's death, and to take reasonable precautions
to prevent them from wandering many miles away; and {(c) failed
to warn drivers ﬁraveling along the highway that cattle would,
or could be present in the area in which‘theylwere'driving.

In addition to the above, Defendants and each of them also
failed to illuminate the Hereford cow by marking it with an
inexpensive florescent tag, or similar device, so that the cow
could be seen more easily by persbns who were driving on the
highway at night, such as Michael.

9. As a direct and proximate result of the Defendants'
negligent acts and omissions, in the manner described above,
Michael was killed. 2As a result, his Estate and heir(s) havé
been generally and specially damaged in a sum well in excess of

4
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ten thousand dollars ($10,000.00). Theée damages include,
without limitation, pain and suffering, as well as severe
emotional distress, from the time of the accident until the
moment of Michael's death, the loss of the guality and enjoyment
of Michael's life, and the loss of Michael's company,
companionship, society, éomfort, attention, services and
support.
10. As a further direct and proximate result of the Defendants'
negligent acts and omissions, in the manner described above,
Michael's Estate has incurred incidental, funeral and burial
expenses in an amount not yet fully ascertained, but which will
be set forth in full at the time of trial.

WHEREFORE, Plaintiffs, expressly resérving their right to
amend this Complaint at the time of the trial of the actions
herein to.include all items of damages not yet ascertained,

hereby pray for damages against Defendants, and each of them, as

follows:
1. For general damages in excess of $10,000.00;
2. For special damages in excess of $10,000.00;
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3. For prejudgment interests, costs of suit herein incurred

and reasonable attorney's fees; and

4. For such further relief as may appear just to the Court.
e
DATED this =1 day of January, 2007.

EDWARD J. ACHREM & ASSOCIATES

t

. i .y e
N - E . ;\ﬁi\“)
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Edward J. Achrem, Esq.
Nevada Bar No. 2281
James E. Smith, Esq.
Nevada Bar No. 0052
512 South Tonopah Dr., Ste. 100
Las Vegas, NV 89106 i
Attorneys for Plaintiffs
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Case No. CV24539
Dept. 2P

nYﬁCd IKTY CLERR
BY BERUTY

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

Estate of MICHAEL DAVID
ADAMS, by and through his
mother JUDITH ADAMS,
individually and on behalf
of the Estate,

Plaintiffs, »
- DEFENDANT SUSAN FALLINI's
VS. ANSWER AND COUNTERCLAIM

SUSAN FALLINI, DOES I-X
and ROE CORPORATIONS
I-X, inclusive,

Defendants,

/

COMES NOW Defendant SUSAN FALLINI above named, by and'through

her attorney HAROLD KUEHN, Esg. of the law firm of EARNEST, GIBSON
& KUEHN, and for her answer to Plaintiffs’ Complaint on file
herein, admits, denies and alleges as follows:

1. Answering Paragraphs 1 and 6, Defendant SUSAN FALLINI is
without sufficient information to form a belief as to the truth or
falsity of these allegations, and accordingly, Defendant SUSAN
FALLINI denies each and every allegation contained therein.

2. Answering Paragraphs 2, 3, 4, 5, 7, 8, 9 and 10,
Defendant SUSAN FALLINI denies each and every allegation contained

therein.
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AFFIRMATIVE DEFENSES

1. The complaint on file herein fails to state a claim upon
which relief can 'be . granted.

2. At all times relevant herein, the location referenced in
the complaint on file herein as "SR 375 highway, at Nye mile
marker 33, in Nye County, Nevada,” or thereabouts, was “open
range” as defined in NRS 568.355.

3. At all times relevant herein, the “cow” referenced in the
complaint on file herein was a “domestic animal” as contemplated
by NRS Chapter 568 of the Nevada Revised Statutes.

4. NRS 568.360(1) directs that “[n]lJo person, firm or
corporation owning, controlliﬁg or in possession of any domestic
animal running on opén range has the duty to keep the animal off

any highway traversing or located on the open range, and no such

person, firm or corporation is liable for damagés to any property"

or for injury to any person caused by any collision betweeh a
motor vehicle and the animal occurring on such a highway.”

WHEREFORE, Defendant SUSAN FALLINI prays that Plaintiffs take
nothing by way of their Complaint on file herein and that they go
hence with their costs incurred.

COUNTERCLATM

COMES NOW Defendant SUSAN FALLINI, by and through HAROLD
KUEHN, Esg. of the law firm of EARNEST, GIBSON & KUEHN, and for
Defendant s cause of action alleges as follows:

1. That at all times relevant Defendant SUSAN FALLINI is and
was a resident of TWIN SPRINGS RANCH, near Tonopah, in Nye County,

Nevada. N
Y™

1Y
()

0008



10
11
12
13
14
15
16
17

18

19
20
21
22
23
24
25
26
27
28

N L . T N VLR

2. That on or about July 7, 2005, Defendant was the owner of

177

the “cow” referenced in Plaintiffs’ complaint on file herein. A
3. That on or about July 7, 2005, MICHAEL DAVID ADAMS was
operating a motor vehicle at or near State Route 375 near mile

marker Nye 33, which then collided with the ™“cow” mentioned in

Paragraph 2. above, killing said MICHAEL DAVID ADAMS and said

A\ 7”

Ccow.
4. That Plaintiff ESTATE OF MICHAEL DAVID ADAMS is the
lawful successor in interest to MICHAEL DAVID ADAMS.

5. That at all times relevant, the area at or near State

Route 375 near mile marker Nye 33 was “open range” as defined in

NRS 568.355.

5. That as a direct and proximate result of MICHAEL DAVID

ADAMS’ actions and/or omissions, the ESTATE OF MICHAEL DAVID ADAMS
is liable to Defendant SUSAN FALLINI for the replacement value of
said “cow” and other incidental and general damages relating to
the disposal and réplacement of said “cow,” according to the proof
presented at time of trial.

6. That Defendant SUSAN FALLINI has been required to retain
the services of EARNEST, GIBSON & KUEHN to prosecute this action,
and accordingly, Defendant SUSAN FALLINI is entitled to her costs
and attorney fees incurred. |

WHEREFORE, Defendant SUSAN FALLINI prays for judgment as
follows:

1. For a sum reflecting the replacement value of said “cow,”
and other incidental and general damages.

2. For an award of attorney fees and costs.

3
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3. For such other and further relief as the Court may deem

just and proper in the premises.

DATED this (gzv_day of March, 2007.

HAROLD KUEHN, Esq.

Nevada Bar #284 .
EARNEST, GIBSON & KUEHN

921 So. Hwy. 160, Suite 203
Pahrump, NV 89048
775/751-9000

Attorney for Defendant
SUSAN FALLINI
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CERTIFICATE OF SERVICE

et

. ) ) T
I certify that I am an employee of EARNESET/EEBSON & KUEHN,

/’gﬂr
Attorpeys at Law, and that on vhe _ da of

A AL » 2007, I served the foregoing DEF T SUSAN

{{ FALLINI’s ANSWER AND COUNTERCLAIM by depositing a copy in the U.S.

mail, first class postage prepaid, addressed to the following
person (s) at the following address(es):

James E. Smith, Esqg.

EDWARD J. ACHREM & ASSOCIATES
512 So. Tonopah Drive, Suite 100
Las Vegas, NV 89106

an employee of EARNEST, GIBSON & KUEHN
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BLACK & LOBELLO

10777 West Twain Avenue, Suite 300

Las Vegas, Nevada 89135

(702) 869-8801

)
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MOT

John P. Aldrich, Esq.

Nevada State Bar No. 6877
Adrianne C. Duncan, Esq.

| Nevada State Bar No. 9797

BLACK & LOBELLO

10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135

(702) 869-8801 '

Attorneys for Plaintiffs

CALENDARED

on:

WAY 25 2

e WY b P 2170

| Blichelle A. Thor

THE FIFTH JUDICIAL DiSTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH ADAMS,
individually and on behalf of the Estate,

Plaintiffs,
v.

1| SUSAN FALLINI, DOES I-X and ROE

CORPORATIONS I-X, inclusive

Defendants -

SUSAN FALLINI,
~ Counter-claimant,
V. .
Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH ADAMS,
individually and on behalf of the Estate,

Counter-defendants

Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and through his mother JUDITH

ADAMS, indivi&ually and on behalf of the Estate, by and through their attorneys of record JOHN

CaseNo.: CV24539
Dept. No.:2P -

" MOTION FOR PARTIAL SUMMARY

JUDGMENT

Date of Hearing:
Time of Hearing:

Page 1 of 12
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P. ALDRICH ESQ “and ADRIANNE C. DUNCAN, ESQ. and the law firm of BLACK &
LoBELLO hereby present their MOTION FOR PARTIAL SUMMARY JUDGMENT.
This Motion is made and based upon the papers and pleadings on ﬁle herein, the attached

affidavit of John P. Aldrich, Esq., and exhibits and any and all oral argument or testimony that the

| Court may entertain at the hearing of this Motion.

DATED this (4% day of May, 2008.

BLACK & LOBELLO

By Mv ﬂ W

/ John P. Aldrich, Esq.
Nevada State Bar No.:6877
Adrianne C. Duncan, Esq.

- Nevada State Bar No.: 9797

10777 West Twain Avenue, Suite 300

Las Vegas, NV 89135 -
Attorneys for Plaintiffs

- NOTICE OF MOTION v

PLEASE TAKE NOTICE that on the H day of < ) &# 2008, at the hour of
m or as soon thereafter as counsel may be heard in Department é_})lamtlffs by and

through their attorneys John P. Aldrich, Esq, and Adrianne C. Duncan Esq and the law firm of

~ Black & LoBello will bring the foregoing MOTION on for hearing.

DATED this (4™ day of May, 2008.

BLACK & LOBELLO

N VY /,, P

By: @] =i-
ohn P. A]dnch Esq.
%\I evada State Bar No.: 6877
Adrianne C. Duncan, Esq.
Nevada State Bar No.: 9797 . :
10777 West Twain Avenue, Suite 300

Las Vegas, NV 89135
Attorneys for Plaintiffs

Page 2 of 12
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POINTS AND AUTHORITIES
1.
PROCEDURAL HISTORY

On November'2.9, 2006, Plaintiffs Estate of MICHAEL DAVID ADAMS, by and through

- his mother JUDITH ADAMS (“Judith™), individually and on behalf of the Estate, filed a complaint

in the Eighth Judicial District Court,’ Clark County, Nevada, alleging, among other things, the |
Wrongful death of Michael David Adams (“Michael”).

On Decem_bér 29,2006, Defendant Susan Fallini t“Fallini”) filed éDeinand and Motion for _
Mandatory Change of Venue. Subsequently, the partles by and through their counsel, st1pu1ated and
agreed to dismiss the pendlng action in Clark County, Nevada, without prejudlce so that the matter |
could be heard in Nye County, Nevada.

On March 14, 2007, Defendant Fallini, filed an Answer to Plaintiffs’ Complaint and a

Countefdéirri in Nye County, Nevada. On March 30, 2007, Plaintiffs filed a Reply to Defendant’s | -

" Counterclaim. Subsequently, Fallini filed an objection to Pahrump as the forum for the litigation

and a Motion to have the matter heard in Tonopah. However, ﬂiat Motion was denied and the case
proceeded in Pahrump.

 The Eaﬂy Case Conference in this matter was held on June 15,2007. The pz‘uii‘es,vby‘ and
through their respective counsel, filed a Joint Case Conference Report on October 23, 2007.
Thereafter, on October 31, 2007, Plaintiffs served the Defendant with writtén discovery*requesgs,

including Requests for Admission, Requests for Production of Documents

AL,

£

e

E

¢

o

o

v
~

tn

o

(¢°]

Exhibit 1). To date, Defendant has not responded to the written discovery requests, nor has

Defendant requested an extension in which to respond.

"
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IL
‘ST_ATEMENT OF FACTS .
At the time of his death, Michael was 33 years old and a resident of Orange County,
California. He was unmarri.ed and had no natdra] or adopted children. His mother, Judith, is the

administrator of her son’s estate and also a resident of Orange County, California. The incident that

‘caused Michael’s death occurred in Nevada.

Defendant Fallini, is the owner of a Hereford red cow that was wandering freely on SR 375
hlghway, at Nye mile marker 33, in Nye County, Nevada on or about July 7, 2005. On said date at

approxunately 9:00 p.m., Michael was lawfull'y driving hjs 1994 Jeep Wrangler on SR 375. The

~Hereford cow suddenly appeared in the travel portion of the roadway, blocking Michael’ ] path
Although Mlchael was travehng at a lawful rate of speed, 1t was not possible for him to aV01d the

head-on collision w1th the cow. As a dlrect and proxnnate result of the colhs1on Michael’s J eep |, ‘_

rolled over and left the paved thhway Michael died at the scene.
On October 31 2007 Plamtlffs served Fallini with Requests for Admlssmn To date the
Requests for Admlssmn havenot been answered, and therefore are deemed admitted. Therefore, the

following are additional facts that must be tiken into consideration by the court:

1.~ Fallini’s property is not located within an © ‘open range” as it is defined in
NRS 568.355.
2. F alhm is the owner of the cow that is mentloned in the Plaintiff’s Complaint on file

herein (“subject cow”).

3. It is the common practice of Nye County, Nevada ranchers to mark their cattle with

rPﬂP(‘hVP or lumuluoubl,u. Lagb

4. - The subject cow was not marked with a reflective or luminescent tag.

5. The subject cow crossed a fence to arrive at the location of the subject accident
- described in the Complaint on file herein.

Page 4 of 12
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10.

11

12.

13.

14.

Fallini’s cattle had previously been involved in mcxdcnts with motor vehicles on the
roadway. '

Fallini does not track the location of her cattle while they are grazing away from her

property.

Fallini does not remove her cattle from the roadway when notified that the cattle are
in a roadway. :

The subj ect cow was not visible at night.-

Fallini was aware that the subject cow was not visible at night prior to the incident.
that is the subject of the Complaint on file herein.

The subject cow was in the roadway of SR 375 at the time of the 1nc1dent that is the
subject matter of the Complaint on file herein.

The subJect COW’s presence in the roadway of SR 375 was the cause of the motor
vehicle accident that is the subJect of the Complamt on file herein.

Fallini did not know the locatlon of the subject cow at the time of the incident that
is the subject of the Complamt on file herein.

The presence of a reflective or luminescent tag on the subject cow wouldhave made -
the subject cow visible at the time of the- 1nc1dent that is the subject of the: Complaint
on file herein. :

1.

LEGAL ARGUMENT

A.  STANDARD OF REVIEW.

Pursuant to NRCP ,56(0), a Motiqn' for Summary Judgment “shall be rendered forthwith if

the pleadings, depositions, answeérs to interrogatories, and admissions on file, together with the

affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party

is entitled to judgmcnt asa matter of law.” NRCP 56(c). A genuine issue of material fact is one

where the evidence is such that a reasonable jury could return a verdict for the non-moving party

Posadis v. City of Reno, 109 Nev. 448, 851 P. 2d 438 (1983) In the present matter, there are no

genuine issues as to any material fact and therefore, Plaintiffs are entitled to sumary Judgme'n

Page 5 of 12
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Although the non-moving party is entitled to have the evidence and all reasonable inferences

accepted as true, See City of. Boulder City v. State of Nevadd, 106, Nev. 390, 793, P. 2d 845 (1990),

citing, Wiltsie v. Baby Grand Corp., 105 Nev. 291,774 P.2d 432 (1989), if the moving party is able

to “show that one of the elements is clearly lacking as a matter of law,” then summary judgment is

appropriate. Joynt v. California Hotel & Casino, 108 Nev. 539,542, 835 P. 2d 799, 801 (1992).

(internal quotations and citations omitted).

When a motion for summary judgment is made and supported as provided in Rule 56, the
adverse partymay not rest upon mere al]egatl ons ofhis pleading, but must, by afﬁdav1t or otherwise,

set forth specific facts demonstrating the exxstence of a genuine issue for trial. See NGA #2, LLC,

v. Rains, 113 Ney. 1151, 1157 946 P. 2d 163, 167 (1997), Boland v. Nevada Rock& Sand, Co., |

: :,Nev 108 894 P :2d 988, 990 (1 995) The non-movmg party “is not ent1t1ed to bu11d a-case on ‘the

gossamer threads of whimsey, speculatlon and conj ecture ” Collins v. Unzon Fed Savzn,qs &Loan |

\_'_"99 Nev 284, 302, 662 P. 2d 610,621 (1983), quoting, Hahn v, Sareent 523F 2d 461, 469(15‘ Cir. f

1975) cert demed 425 U.S. 904, 95 S. Ct. ]495 47 L. Ed. 2d 754 (1976) A party opposing

summary Judgment may not rely-on the allegations of his pleadmgs to raise a material issue of fact

where the moving party supports his motlon with competent evidence. Garvev V. Clark County, 91

Nev 127, 130, 523 P 2d 269, 271 (1975)

Here, the Plaintiffs support their motion with competent evidence, and the Defendant may
not snnply rely on the allegations set forth in her pl eadings to raise material issues of fact. Therefore,
based upon the facts and argument set forth below, Plaintiffs are entitled to summary judgment.

B.  PLAINTIFFS’ REQUESTS FOR ADMISSION TODEF ENDAN T, SUSAN F ALLINI
MUST BE DEEMED ADMITTED.

NRCP 36 prov1des in relevant part:

(a) ... The matter is admitted unless, within 30 days after service of the request, or

Page 6 of 12
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Exhibit 1). Pursuant to NRCP 36(a), Defendant had 30 days to respond to Plaintiffs

the discovery responses were due no later than December 3, 2007, four months ago. To date,
Defendant has neither responded to the Requests for Admission, nor has she requested an e_xténsioh }
to respond' to the same. As suéh, thc”R.e'cv]l.lests for Admission are deemed admitted pursuant to |

NRCP 36. Pursuant to NRCP 36(b), the

‘within such shorter or longer time as the court may allow, or the parties may agree
to in writing, subject to Rule 29, the party to whom the request is directed serves
upon the party requesting the admission a written answer or objection addressed to
the matter, signed by the party or by the party’s attorney. ...

(b) Effect of Admission. Any matter admitted under this rule is conclusively
established unless the court on motion permits withdrawal or amendment of the
admission. ... Any admission made by a party under this rule is for the purpose of the
'pending action only and is not an admission for any other purpose nor may it be used
against the party in any other proceeding. :

Written discovery requests were served upon the Defendant on October’ 31, 2007. (See

‘Admission, or the Requests for Admission are deemed admitted. ‘Allowing three days for mailing,

established.

case:

| Therefore, the followir;g statements are COnclusivel_y established as undisputed facts in this

1. Fallini’s property is not located within an “open range” as it is defined in
NRS 568.355.
2. Fallini is the owner of the cow that is mentioned in the Plaintiff s Complaint on file

herein (“subject cow”).

[§8)

. reflective or luminescent tags.

4. The subject cow was not marked with a reflective or luminescent tag.

Page 7 of 12
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10..

11.

12.

13.

14,

@

The subject.cow crossed a fence to arrive at the location of the subject aécident
descﬁbed in thé IC_olmplaivn.t on' file herein.
Fallini’s cattle had previously been involved in incidents with motor vehicles on the
roadway.
Falli_ni does not track the location of her cattle whilevthey are grazing aWay from her

property.

Fallini does not remove her cattle from the roadway when notified that the cattle are

in a roadway.
The subject cow was not visible at night
Falhm was aware that. the subJect cow was not ws1b1e at mght prior to the incident

that is the subJ ect of the Complamt on file herem

The SUb_]CCt cow was in the roadway of SR 375 at the tlme of the incident that is the

subJect matter of the Complamt on file herem

' The subject cow’s presence in the roadway of SR 375 was the cause of the motor

vehlcle accident that i is the subject of the Complaint on ﬁle herein.
Fallini did not know the location of the subject cow at the time of the incident tha’; |
is the subj ect of the Complaint on ﬁleA hérein.

The presence of a reflective or luminescent tag on the subject cow woﬁld have made
thé subject cow visible at the time of the incident that is the subject of the Complaint

on file herein.

NEGLIGENCE.

A claim for negligence must be based on (1) an existing duty of care, (2) breach, (3) legal

causation, and (4) darnages; Jordan v. State ex rel. Dept. of Mptor. Vehicles and Public Safety, 121

Page 8 of 12
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Nev. 44, 51 (2005). In the instant matter, the Defendant owed Michael a duty of care fo control her
cattle and fto prevent the cattle from endahéering thelives of others-. Defendant owed vMichagl a duty
to mark her cattle with 'reﬂectiye or luminescent tags.

' Defendant breached the duty of care that she-owed to Michael because the subject cow Was
not markéd with a reflective or iﬁﬁinescent tag. Fallini was put on notice that her cattle Weré
endahgéring people’s lives because the cattle had previoﬁsly been involved in incidents with motor
vehicles on the roadway. However, fallini continued | not to track the lécation ofher cattle while they

are gfazing away from her property. Defendant farther breached the duty of care that she owed to_

- Michael because the subject cow was not visible at ni ght, and Fallini was aware that the subject cow

was not visible at night ﬁrior to the incident tha’; is the subj ect of the Complaint on file herein.

.. Fallini’s n,égl_iéence was the direct and proximate Caﬂse of Michael’s death. The'Sﬁbj ect cow
was in the rpvadway_o.f SR 375 when Michael was traveling on SR 375. The sut;j ect éow’s preseﬁée
on SR37 5was ‘tl‘lézéau:_se of theinotdr vehicle accident that killed Michaél. vDefeﬁdénﬁvadmitsv that

the presence of a reflective or luminescent tag on the subject cow would have made thé“éubj ect cow

visible at night and the accident that caused Michael’s death could have been avoided. Thus,

‘Fallini’s negligence was the caﬁse of Michael’s untimely death. As such, summary judgment is

proper with regard to all elements except damaées. Damages need to be proven up ata hearing on
the matter. Fallini’s negligerice caused Michael’s death, but that is not the full extent ofthe damages
caused by Fallini’s negligence.

D. WRONGF UL DEATH/ L.OSS OF CONSORTIUM.

INRS 41.085 provides in relevant part:

2. When the death of any person, whether or not a minor, is caused by the wrongfil
act or neglect of another, the heirs of the decedent and the personal representatives
of the decedent may each maintain an action for damages against the person who

Page 9 of 12

0020




10
11

13
14
s
16 -
17 -

18
19
20

21
2
23

24
25
26
27
28

caused the death, or if the wrongdoer is dead, against his personal representatives,
whether the wrongdoer died before or after the death of the person he injured. If any
other person is responsible for the wrongful act or neglect, or if the wrongdoer is
employed by another person who is responsible for his conduct, the action may be
-maintained against that other person, or if he is dead against his personal
representatives. ' :

3. An action brought by the heirs of a decedent pursuant to subsection 2 and the cause
of action of that decedent brought or maintained by his personal representatives
which arose out of the same wrongful act or neglect may be joined.

4. The heirs may prove their respective damages in the action brought pursuant to
subsection 2 and the court or jury may award each person pecuniary damages for his
grief or sorrow, loss of probable support, companionship, society, comfort and
consortium, and damages for pain, suffering or disfigurement of the decedent. The
proceeds of any judgment for damages awarded under this subsection are not liable
for any debt of the decedent. ' '

5. The damagestecoverable by the personal representatives of a decedent on behalf
of his estate include: . :

(a) Any special damages, such as me_i_ii_cal expenses, which the. decedent

incurred or sustained before his death, -and funeral expenses; and

(b) Any penalties, including, but not limited to, exemplary or punitive

damages, that the decedent would have recovered if he had lived, but donot -
“include damages for pain; suffering or disfigurement of the decedent. The

proceeds of any judgment for damages awarded under this subsectionzare

liable for the debts of the decedent unless exempted by law.

As set foﬁh aboye,' the Defendam’.s negligence is the cause of Michael’s death. Michael’s

death caused his mother, Judi{h, to suffer immense sorrow and grief. Michael’s mother has forever

lost the companionship, society, and comfort of her son’s presence. As arés_ult, Judith requests that

the Defendant be held accountable for Michael’s wrongful and untimely death, and that her Motion
for Partial Summary Judgment be granted. However, the extent of the damages caused by Fallini’s

negligence is an issue for the trier of fact, because Michael’s untimely death is but one of the

s
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Iv.

CONCLUSION

Accordingly, based upon the foregoing, Plaintiffs hereby respectfully request that the

Court enter partialb summary judgment against Defen'd'ant, finding Defendant liable for Michael’s

death. Damages will be shown at a prove-up hean'hg to be set at a later date..

DATED this {Y®ay of May, 2008.

BLACK & LOBELLO

By: Zﬂ'w /4 &;%-\.L
Jo . Aldrich, Esq.

Ng¥ada State Bar No.: 6877
Adrianne C. Duncan, Esq. -

. Nevada State Bar'No.: 9797

10777 West Twain Avenue, Suite 300
Las Vegas, NV 89135

. Attorneys fqrfPlaintiff o
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CERTIFICATE OF SERVICE

I hereby certify that on the _,'5_ day of May, 2008, I served a true and correct copy ofthe ~

foregoing MOTION FOR PARTIAL SUMMARY JUDGMENT, by first class mail, postage
prepaid, addressed as follows:

Harold Kuehn, Esq. ,

EARNEST, GIBSON & KUEHN

921 S. Hwy 160, #203

Pahrump, NV 89048

Attorney for Defendant/Counterclaimant
Susan Fallini ’

Katherine M. Barker, Esq.
701 Bridger Avenue, Suite 500

- Las Vegas, NV 89101 ,

- Attorneys for Counter-Defendant
Estate of Mlchael Dav1d Adams

2 %ﬂm@ﬁ

‘An Employee of BIACK & LOBELLO
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NEO S R,
John P. Aldrich, Esq. il = L)
Nevada State Bar No. 6877 Lo
Adrianne C. Duncan, Esq. '
Nevada State Bar No. 9797 7008 #UG 15 P Z Ll
BLACK & LOBELLO
10777 West Twain Avenue, Suite 300 " QURTY C erx
Las Vegas, Nevada 89135 HY E {7:3{, "
(702) 869-8801 BY DEPUI
Attorneys for Plaintiffs
Linda Gy
THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
- COUNTY OF NYE '
Estate of MICHAEL DAVID ADAMS, ) -
by and through his mother JUDITH ) Case No.: - CV24539
ADAMS, 1nd1v1dua11y and on behalf of the ) Dept.: 2P
Estate, )
)
Plaintiffs, )
)
VS. )
)
SUSAN FALLINI, DOES I-X and ROE )
CORPORATIONS I-X, inclusive, )
)
Defendants. )
)
SUSAN FALLINL )
)
Counterclaimant, )
)
Vvs. )
)
Estate of MICHAEL DAVID ADAMS, )
by and through his mother JUDITH )
ADAMS, individually and on behalf of the )
Estate, )
)
Counterdefendants. )
)
NOTICE OF ENTRY OF ORDER
PLEASE TAKE NOTICE that on the 30" day of July, 2008 an Order Granting Plaintiffs’
Motion for Partial Summary Judgement was entered in the above-captioned matter,
Page 1 of 2
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a copy of which is attached hereto.
DATED this 1% day of August, 2008.
BLACK & LOBELLO

¢hn P. Aldrich -
Nevada Bar No.: 6877
10777 West Twain Avenue, Suite 300
LasVegas, Nevada 89135
(702) 869-8801
(702) 869-2669 (Fax)

CERTIFICATE OF SERVICE
. > f'y/ :
I hereby certify that on the ﬁ,_ day of August, 2008 a true and correct copy of the foregoing
NOTICE OF ENTRY OF ORDER was deposited into the U.S. mail at Las Vegas, Nevada, first-

class postage fully prepaid, addressed to the following person(s):

Harold Kuehn, Esq.

Gibson & Kuehn, LLP

1601 E. Basin Avenue, Ste. 101
Pahrump, NV 89060

Katherine M. Barker, Esq.

Law Office of Katherine M. Barker
701 Bridger Avenue, Suite 500

Las Vegas, NV 89101

"I - -
— /N BINA /}v&& WA

-+~ An Erfiployee of Black & LoBello
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John P. Aldrich, Esg. ENRNET
Nevada State Bar No. 6877 : DEBRABO P ¥ 30
Adrianne C. Duncan, Esq. 7008 Jub 3

lNevada State Bar No. 9797 ’ ) FRK
BLACK & LOBELLO VE COURTY CLER
10777 West Twain Avenue, Suite 300 N BY DEP (U

Las Vegas, Nevada 89135
(702) 869-8801
Attorneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, -

y and through his mother JUDITH CaseNo..  CV24539

ADAMS, individually and on behalf of the Dept.: 2P
Estate,

Plaintiffs,
vS. |

SUSAN FALLINI, DOES I-X and ROE

ICORPORATIONS I-X, inclusive,
Defendants.
SUSAN FALLINI,
Counterclaimant,

VS. .

y and through his mother JUDITH
ADAMS, individually and on behalf of the
state,

Estate of MICHAEL DAVID ADAMS,

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
J
)
)
)
)

ORDER GRANTING PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

THIS MATTER having come on for hearing on Monday, July 14,2008, on Plaintiff’s Motion
for Partial Summary Judgment before the Honorable Robert W. Ldne, and John P. Aldrich, Esq.

appearing on behalf of the Plaintiffs, no other counsel present, the court having reviewed the Motion
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12.

13.

lfor Partial Summary Judgment and the Joinder to the Motion for Partial Summary Judgment, having
reviewed all pleadings and papers on file herein, and having heard the arguments of present coﬁnsel;
and good cause appearing therefore,

THE COURT HEREBY ENTERS THE FOLLOWING FINDINGS OF FACT:

Fallini’s property is not located within an “open range” as it is defined in

NRS 568.355. |

Fallini is the owner of the cow that is mentioned in the Plaintiff’s Complaint on file
herein (“subject cow”). |

It is the common practice of Nye County, Nevada ranchers to mark their cattle with
reflective or luminescent tagvs.

The subject cow was not marked with a reflective or luminescent tag.

The subject cow crossed a fence to arrive at the location of the subject accident

described inthe Complaint on file herein.
Fallini’s cattle had previously been involved in incidents with motor vehicles on the

roadway.

Fallini does not track the location of her cattle while they are grazing away from her

property.

Fallini does not remove her cattle from the roadway when notified that the cattle are

in a roadway.
The subject cow was not visible at night.

Fallini was aware that the subject cow was not visibie at night prior to the incident

- that is the subject of the Complaint on file herein.

The subject cow was in the roadway of SR 375 at the time of the incident that is the
subject matter of the Complaint on file herein.
The subject cow’s presence in the roadway of SR 375 was the cause of the motor

vehicle accident that is the subject of the Complaint on file herein.

_ Fallini did not know the location of the subject cow at the time of the incident that

is the subject of the Complaint on file herein.
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14. The presence of areflective or luminescent tag on th'e subject cow would have made
the subject cow visible at the time of the incident that is the subject of the Complaint
on file herein.

THE COURT HEREBY ENTERS THE FOLLOWING CONCLUSIONS OF LAW:

1. Defendant Fallini had and duty to ensure that the subject cow was not in the roadway
at the time of the incident described in the Complaint.

2. Defendant Fallini had a duty to follow the common practic¢ of Nye County, Nevada
ranchers and to mark her cow with reflecting or lumination tags.

3. Defendant F allini breached the duty of care to the decedent, as. set forth in the

Findings of Fact and Conclusions of Law.

4, As aresult of Defendant Fallini’s breach, the decendent, Michael David Adams, was
killed.
5. Defendant Fallini is liable for the damages to which Plaintiffis entitled, in an amount

to be determined at a later time.
IT IS HEREBY ORDERED that Plaintiffs’ Motion for Partial Summary judgment as to
the issue of Defendant’s duty and breach of duty is hereby GRANTED.
D this ] day ‘
DATED this~! [ day ofj\ﬁ,\( A, 2008,

é@%ﬁm" W.LANE

DISTRICT COURT J IjD_GE

Submitted By:
‘BLACK & LOBELLO

i/ oty

Jphn P. Aldrich

Nevada Bar No.: 6877

10777 West Twain Avenue, Suite 300
[.as Vegas, Nevada 89135

702) 869-8801

702) 869-2669 (Fax)

b
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John P. Aldrich _ :
Nevada Bar No.: 6877 N d E R
ALDRICH LAW FIRM, L'TD. FiLED
1601 S. Rainbow Blvd., Suite 160

Las Vegas, Nevada 89146 v : :
(702)-853-5490 ‘ S 7MY WAR 2
Attorney for Plaintiff '

NYE OO
THE FIFTH JUDICIAL DISTRICT CGY
"THE STATE OF NEVADA
 COUNIYOFNYE  yjpgaunl

Estate of MICHAEL DAVID ADAMS, by Case No.: CV24539
and through his mother JUDITH ADAMS, Dept. No.: 2P
individually and on behalf of the Estate,

Plaintiff,

V.

 SUSAN FALLINL ; DOES I-X, and ROE
CORPORATIONS I-X, inclusive,

—

Defendants.

SUSAN FALLINI,

Counterclaimant,
Vs.
Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS,
individually and on behalf of the Estate

Counterdefendants.

PLAINTIFF’S MOTION TO COMPEL DEFENDANT’S PRODUCTION OF
DOCUMENTS

COMES NOW Plaintiff, JUDITH ADAMS for the ESTATE OF MICHAEL DAVID

ADAMS and individually, by and mrougn her counsel of record, John P. Aldrich, Esq., of the
Aldrich Law Firm, Ltd., and hereby moves this Court for an order compelling Defendant SUSAN
FALLINI to comply with discovery pursuant to NRCP 16.1and NRCP 37 and for related attorney’s
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fees and costs in the amount of $1,650.00 as a result of Defendant SUSAN FALLINT'S failure to -
comply with discovery rules. _

This Motion is made and based upon all papers, pleadings and records on file herein, the
points and authorities and any exhibite attached hereto, and such oral argument as the court may
entertain at the time of the hearing on this niattef., |

 DATED this _&2_day of March, 2009.
ALDRICH LAW FIRM, LTD.

“B,Q bt Cdt,

John P. Aldrich

Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Sulte 160
Las Vegas, NV 89146

(702) 853-5490 -

Attorneys for Plaintiff

' POINTS AND AUTHORITIES
L |
FACTS

This lawsuit arises out of an incident that occurred on or about July 7, 2005. At

approximately 9'00p"m on that day, MICHAEL DAVID ADAMS ("Adams") was driving his 1994

Jeep Wrangler on SR 375 hlghway in Nye County, when he collided with a Hereford cow ("cow")
owned by Defendant SUSAN FALLINI ("Fallm1") Adams died at the scene as a result of the

|| impact.

The decent’s mother, JUDITH ADAMS ("Judith") filed a complaint on behalf of Adam's -

| estate on November 29, 2006 and properly served Fallini with process. ‘Fallini filed her Answer and

Counterclaim on March 14, 2007. On October 31, 2007, Plaintiff submitted interrogatories to

‘Fallini. (Exhibit 1.) Those interrogatories were never answered. -Adams also submitted requests |

for admissions and its first set of requests for production of documents on October 31, 2007.
(Exhibits 2 and 3, respectively.) A second set of requests for production of documents’ were

submitted to Fallini on July 2, 2008, requesting information as to Fallini's insurance poiicies and/or

Page 2 of 8
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c{arriers thnt may provide coverage for damages that occurred as a result of the mcident . (Exhibit
4) | | |

Fallini never responded to any of these requests To this date, Fallini has not produced any
responses of any kind to Plaintiff’s written discovery requests. Despite an extension requested by
Plaintiff and granted by the Court, the discovery period has lapsed without any responses being
provided by Defendant. o

On or about April 7, 2Q08 (and again on May 14, 2008 with a Certificate of Service), Plaintiff
filed a Motion for Partial Summéry.l udgment. Defendant did not oppose that motion and the Court
granted that Motion on J uly.30, 2008. Notice of entry of the Order Granting Plaintiff’s Motion for
Summary Judgment was served on Defendant on August 15, 2008. (Exhibit 5.)

Plaintiff has attempted to amicably resol%ze this discovery issue and obtain a copy of
Defendant’s applicable insurance policies, but to no avail. On February 24, 2009, Plaintiff sent
letters to _Defendant’s'counsel'.seeking responees to the discovery. (Exhibit 6.)‘

Plaintiff’s counsel, Mr. Aldrich, has attempted to discuss this discovery issue with |
Defendant’s counsel Mr. Kuehn, as well. On or about March 6, 2009, Plaintiff’s counsel contacted
the office of Defendant s counsel Mr. Aldrich was informed that Mr. Kuehn was not available. Mr
Aldrich left amessage with Mr. Aldrich’s phone number and asked fhat Mr. Kuehn return the call.
No return call ever came. (Exhlblt 7. B "

On March 18 2009 Mr. Aldnch again contacted the office of Mr. Kuehn. Mr. Aldrich was
informed that Mr. Kuehn was not available. Mr. Aldrich left a message with Mr. Aldrlch’ s phone
number and asked that Mr. Kuehn return the. call. - No return call ever cnme. (Exhibit 7.)

As of the date of the.signing of this_ motion, Plaintiff still has received no discovery from the
Defendant. Due to the egregious nature of Defendant’s' failure to comply with discovery rules by
providing responses to routine requests, Plaintiff respectfully requests that this Court enter an order
compelling Defendant to comply with discovery rules and prowde appropriate responses, including |
information 1egard1ng any insurance policies that may provide coverage for the 1nc1dent as

contemplated in the Plaintiff's second request for documents.

Page3 of 8
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IL
‘ LEGAL ARGUMENT
A. DEFENDANT FALLINI SHOULD BE COMPELLED TO PRODUCE

DISCOVERY PURSUANT TO NRCP 34 and 37(a) FOR FAILING TO PROVIDE
ANY DISCOVERY RESPONSES ' .

Pursuant to NRCP 34, Plaintiff has the'right to request documents which are discoverable
pursuant to NRCP 26. 'Accord'mg to NRCP 34, Defchdant has 30 days frdm receipf of the're‘quests
forproduction of documenté to proVide appropriate responses. Defendant has provided noresponses
whatsoever, nor has Défendant objected to any réqucst. _ |

NRCP 34(b) permits a party to seek relief ﬁnder NRCP 37(a) if the party who receives
discovery requests fails to respond appropriately. NRCP 37(a) provides that the Court may enter an
order A.c'ompelling a non-responsive party to disclosé the 'fequested information. '

Pursuant to NRCP 34(b) and 37(a), Plaintiff respectfully requests that Defendant be
compelled to respond to the requests for productidn of docﬁments propoﬁnded upon Defendant by
Plaintiff, including a specific order that Defendant provide any and all informatidn felated to
insurance policies of Defendant that do or may provide coverage for the subject matter. The Court
has already found that Defendant is liable for the death of Mr. Adams, and Plaintiff is entitled to the

information sought before trial. v _
B. DEFENDANT FALLINI SHOULD BE COMPELLED TO PRODUCE DISCOVERY
PURSUANT TO NRCP 16.1 AND NRCP 37 FOR FAILING TO PROVIDE ANY
DISCOVERY RESPONSES - o :

NRCP 16.1 states in pertinent part: : _
RULE 16.1. MANDATORY PRE-TRIAL DISCOVERY REQUIREMENT S

(a) Attendance at Early Case Conference. Within thirty (30) days after service of the
answer by the first answering defendant, and thereafter as each defendant answers the
original complaint or an amended complaint, the attorneys for the parties, who must
possess authority to act and knowledge of the case obtained after reasonable inquiry
under the circumstances, 'shall meet in person for the purpose of complying with
subdivision (b) of this rule. The attorney for the plaintiff shall designate the time and
place of each meeting which must be held in the county where the action was filed,
unless the parties agree upon a different location. The -attorneys may agree to
continue the time for the case conference for an additional period of not more than
ninety (90) days. The court, in its discretion and for good cause shown, may also
continue the time for the conference. Absent compelling and extraordinary
circumstances, neither the court nor the parties may extend the time to a day more
than one hundred and eighty (180) days after service of the summons and complaint

Page 4 of 8

0032




O 00 N N W A~ W N

[ T S L S N e T e e
S’o‘ﬁéiﬁﬁﬁﬁﬁgomqmmpmm.—o

| upon the defendant in question. The time for holding a case conference with respect
to a defendant who has filed a motion pursuant to Rule 12(b)(2)-(4) is tolled until
entry of an order denying the motion. : '

(b) ’Meet and Confer Requirements; Mandatory Discbvery Exchanges. Ateach

case conference, the attorneys must: - '

¢y Exchange all documents then reasonably available to a-party which are

then contemplated to be used in support of the allegations or denials of the pleading
filed by that party, including rebuttal and impeachment documents;

(2) Request with reasonable specificity from the opposing party all other
documents, discoverable within the scope of Rule 26(b), that may support the
allegations of the pleading filed by the requesting party, including rebuttal and
impeachment documents. The opponent must (A) provide the additional-

-documents, or (B) agree to provide the additional documents as soon as they are .
reasonably available, or (C) explain why the documents will not be provided;

(Emphasis Added). If a party fails to comply with NRCP 16.1, the adverse party may compel
dis'covery pursuant to NRCP 37(a), as set forth in Section A above.
Defendant has failed to provide NRCP 16.1 disclosures and has failed to respond to written -

discovery propounded by Plaintiff. Plaintiff submitted her initial intérrogatorie’s to Defendant on

|l October 31,2007, and continued sending various discovefy requests through July 2,2008. Plaintiffs

submitted interfo gatories, requests for admiSSion, and ‘two sets of requests for production of
documenté, includihg a request that Fallini produce all related insurance infdimation r'ega_rding’thé
incident. | _ | |

Despite these .discovery requests, Défendant has failed and refused to cooperate or respond.
Plaintiff’s counsel has made phone calls and submitted letfers to Fallini's counsel notifying them of
these discovery requests to no avail. (Exhibits 6 and 7.) Nevertheless, Fallini failed to prbvidé any
of the informaﬁqn as requested despite the extension. | _

Plaintiff respectfully requests that.this Court grant this motioh to compel and order Defendant
to provide appropriate 1'esponsés to the Plaintiff’s 'requesf_s for production of documents, with a |
specific order to produce a qdpy of anyand all documentatibn relating to any insurance policy that

does or may provide coverage to Defendant for the instant case.

Page 5 of 8
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DEFENDANT FALLINI SHOULD BE HELD SUBJECT TO SANCTIONS UNDER

NRPC 37 FOR FAILURE TO FOLLOW DISCOVERY RULES
Rule 37(a)(4) states in pertinent part: ' '
NRPC 37(a)(4) Expenses and Sanctions

: (A) If the motion is granted or if the disclosure or requested
discovery is provided after the motion was filed, the court shall, after affording
an opportunity to be heard, require the party or deponent whose conduct
necessitated the motion or the party or attorney advising such conduct or.both
of them to pay to the moving party the reasonable expenses incurred in making
the motion, including attorney’s fees, unless the court finds that the motion was
filed without the movant’s first making a good faith effort to obtain the
disclosure or discovery without court action, or that the opposing party’s
nondisclosure, response or objection was substantially justified, or that other
circumstances make an award of expenses unjust. ' ‘

- (B) If the motion is denied, the court may enter any protective order
authorized under Rule 26(c) and shall, after affording an opportunity to be heard,
require the moving party or the attorney filing the motion or both of them to pay to

~ the party or deponent who opposed the motion the reasonable expenses incurred in

opposing the motion, including attorney’s fees, unless the court finds that the making
of the motion was substantially justified or that other circumstances make an award
of expenses unjust. ' ‘ '

- (C) If the motion is granted in part and denied in part, the court may.enter
any protective order authorized under Rule 26(c) and may, after affording an
‘opportunity to be heard, apportion the reasonable expenses incurred in relation to the
motion among the parties and persons in a just manner.

(Emphasis Added).

Similarly, NRCP 37(d) provides: .

(d) Failure of Party to Attend at Own Deposition or Serve Answers to
Interrogatories or Respond to Request for Inspection. If a party or an officer,
director, or managing agent of a party or a person designated under Rule 30(b)(6) or
31(a) to'testify on behalf of a party fails (1) to appear before the officer who is to take
the deposition, after being served with a proper notice, or (2) to serve answers or
objections to interrogatories submitted under Rule 33, after proper service of the

interrogatories, or (3) to serve a writtenresponse to arequest for inspection submitted- -

under Rule 34, after proper service of the request, the court in which the action is
pending on motion may make such orders in regard to the failure as are just, and
among others it may take any action authorized under subparagraphs (A), (B), and
(C) of subdivision (b)(2) of this rule. Any motion specifying a failure under clause
(2) or (3) of this subdivision shall include a certification that the movant hasin good
faith conferred or attempted to confer with the party failing to answer or respond in
an effort to obtain such answer or response without court action. In lieu of any order
or in addition thereto, the court shall require the party failing to act or the attorney
advising that party or both to pay the reasonable expenses, including attorney’s fees,
caused by the failure, unless the court finds that the failure was substantially justified
or that other circumstances make an award of expenses unjust.

Page 6 of 8
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In the instant case, Plaintiff’s filing of this motion is necessitated by the fact that Defendant
has failed to produce any sort of discovery despite numerous formal requests, followed by phone.
calls and letters for nearly a year 'and a half from the initial submission of interrogatories on
Septernber 10, 2007. As shown above, Plaintiff has made several good faith efforts to procure the
discovery without court intervention, in_ciuding re-opening diseovery and extending the deadline.
Nevertheless, Defendant hae shown no interest in cooperating with discovery guidelines, resulting -
in the filing of this motion. Plaintiff therefore respectfully requests that sanctions be levied against
Defendant in the form of an award of attorneys fees in the amount of $1,600 and costs in the amount
of $50.00, for a total of $1,650.00, as set forth in Mr. Aldrlch’s affidavit.

1011 |
CONCLUSION

B aeed upon the above, Plaintiff s request an Order_cornpelling Plaintiffs to provide discovery
as rerluested, particularly responses to Plaintiff’s requests for productien of documents. Plaintiff
further requeéts that the order specifieally mention tha’r Defendant must provide any and all
documents relating in any way to any msurance policy which does or may apply to the instant case.
Fmally, Plaintiff. requests an Order granting attorney’s fees and costs for having to prepare the
current Motion and travel to Pahrump, N evada for the hearing. |

DATED this 2 _day of March, 2009.

ALDRICH LAW FIRM LTD.

. : / -
By /Qyﬂ‘“ / Ww/(.
John P. Aldrich :
Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Sulte 160
- Las Vegas, NV 89146 o

(702) 853-5490
Attorneys for Plaintiff -

W77

/11
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CERTIFICATE OF SERVICE ,
I HEREBY CERTIFY that on'the Q(, day of March, 2009, T mailed a copy of
PLAINTIFF’S MOTION TO C»O.MPELY DEFENDANT’S PRODUCTION OF DOCUMENTS in a

sealed cnvelope,‘ to the following and that postage was fully péid thereon:

Harold Kuehn, Esq.

Gibson, & Kuehn -

1601 E. Basin Avenue, Suite 101 .
Pahrump, NV 89060 -

Attorney for Defendant/ Counterclazmam‘

Katherine M. Barker Esq

Law Office of Katherine M. Barker.
701 Bridger Ave, Ste. 500 .

Las Vegas, NV 89101

Attorney for Counterdefendant
Estate of Michael David Adams

? gm//wﬁ/

An emp‘l/yee of Aynch Law Firm, Ltd

Page 8 of 8
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REQT

John P. Aldrich

Nevada Bar No. 6877

Stacy D. Harrop

Nevada Bar No. 9826 '
ALDRICH & BRYSON LLP
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 . .
(702) 853-5490

(702) 853-5491 (fax)
Attorneys for Plazm‘z]j%

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OFNYE

Estaté of MICHAEL DAVID ADAMS
by and through his mother JUDITH

Case No.: CV24539

ADAMS individually and on behalf ofthe: | Dept.: , 2P

Estate,
Plaintiffs,
vs. ' '
SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-—X, inclusive, :

Defendants.

SUSAN FALLINI,
| Counterclaimant,
Vvs.

‘Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

ADAMS, 1nd1v1dua11y and on behalf of the

Estate

Counterdefendants

PLAINTIFFS’ FIRST SET OF REOUESTS FOR ADMISSION TO DEFEN])AN T

FALLINI

TO: SUSAN FALLINI,Defendant/Counterclaimant
TO: HAROLD KUEHN, ESQ., attorney for Defendant/Counterclaimant

Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and throﬁgh his mother JUDITH

ADAMS, by and through their attorneys, Aldrich & Bryson, LLP, hereby request that Defendant,

pursuant to Nev. R. Civ. P. 36 respond to the followingv Requests for. Admission within thirty (30)

days of service hereof:
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'REQUEST FOR ADMISSION.NO. 1:

Admit that your property is not located within “open range.”

NOTE: As used throughout these reque‘sts‘ “open range” is to be defined as set forth in NRS |
568.355. | |
REQUEST FOR ADMISSION NO. 2:

Admit that you are the owner of the cow that is mentioned in of the Complaint on file herein

(hereafter “subject cow™).

REQUEST FOR ADMISSION NO. 3:

Admit that it is the common practice of Nye County ranchers to mark their cattle with
reflective or luminescent tags.

REOUEST FOR ADMISSION NO. 4

Admit that the subject cow was not marked with a reflective or luminescent tag.

REQUEST FOR ADMISSION NO. 5:

Admit that the subjéct cow crossed a fen‘ce,to arrive at the location of the subject accident
described in the Complaint on file herein.

REQUEST FOR ADMISSION NO. 6:

Admit that your cattle have previously been involved in incidents with motor vehicles on the

roadway.

‘ REOUEST FOR ADMISSION NO.7:

Admit that you do not track the location of your cattle whlle they are grazing away from your
property. N
REQUEST FOR ADMISSION NO. 8:

Admit that you do not remove your cattle from the roadway when notified that the cattle are

in a roadway.

REQUEST FOR ADMISSION NO. 9:

Admit that the subject cow was not visible at night.

REOUEST FOR ADMISSION NO. 10:

Admit that you were aware that the subject cow was not visible at night prior to the incident

Page 2 of 4
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that is the subject of the Complaint on file herein.
REOUEST FOR ADMISSION NO. 11:

Admit that the subj ect cow was in the roadway of SR 375 at the time of the 1nc1dent that is
the 'subject of the Complalnt on file herein.

REOUEST FOR ADMISSION NO. 12:

“Admit that the subj ect cOW’s presence 1n the roadway of SR 375 was the cause of the motor
vehicle acmdent that is the subject of the Complaint on file herein.

REOUEST FOR ADMISSION NO. 13:.

Admit that you did not know the location of the subject cow at the time of the incident that

is the subject of the Complamt on file herein.

REQUEST FOR ADMISSION NO. 14:

Admit that the presence of a reflective or luminescent tag on the subject cow would have
made the subject cow visible at the time of .thefincident that is the subject of the Complaint on file
herein. | | |

"DATED thxsgl day of October, 2007.

ALDRICH & BRYSON, LLP

Jokar'P. Aldrich 7 v
- Nevada B 0. 6877
Stacy D. Harrop
Nevada Bar No. 9826 '
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
(702) 853-5490 .
(702) 853-5491 (fax)
Attorneys for Plamtz]j’s
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CERTIFICATE OF MAILING _
I hereby certify that on this Z:i/’d'ay of October, 2007, service of the foregb_ing
"PLAI_N.TIFFS’ FIRST SET OF REQUESTS FOR ADMISSION TO DEFENDANT FALLINI
was made this date by deposj;ting a true and correct copy of the same for inailing in Las Vegas,

Nevada, addressed to:

Harold Kuehn, Esq.
Gibson, & Kuehn

921 S. Highway 160, #203
Pahrump, NV §9048

. P.O0.Box 1411

Tonopah, NV 89049
Attorney for Defendant/Counterclaimant

Katherine M. Peck, Esq

Peck Law Offices .-

701 Bridger Ave, Ste. 500

Las Vegas, NV 89106
Attorney for Counterdefendant
Estate of Michael David Adams

YA ) o -
W Ane g yee of ALIDRICH & BRYSON, LLP
v_"A\—_’/ |
Page 4 of 4
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SUSAN FALLINI, DOES I-X and ROE

REQT

John P. Aldrich

Nevada Bar No. 6877

Stacy D. Harrop

Nevada Bar No. 9826,
ALDRICH & BRYSON LLP
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 -
(702) 833-5490 -

(702) 853-5491 (fax)

Atz‘orneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA
COUNTY OF NYE
Estate of MICHAEL DAVID ADAMS, |
by and through his mother JUDITH Case No.: CV24539
ADAMS, 1nd1v1dually and on behalf of the Dept.: 2P
Estate, :
Plaintiffs,

CORPORATIONS I-X, inclusive,

Defendants..

SUSAN FALLINI,
| Counterclaimant,
vs. ‘ |
Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

ADAMS, individually and on behalf of the
Estate,

Coumerdefendants.

PLAINTIFES’ FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO
DEFENDANT FALLINI

TO: SUSAN FALLINI Defendant/Counterclaimant

| TO: HAROLD KUEHN, ESQ., attorney for Defendant/Counterclaunant

Plamtlffs Estate of MICHAEL DAVID ADAMS, by and through his mother JUDITH
ADAMS, by and through their attorneys, Aldrich & Bryson, LLP, hereby requests that Defendant,

pursuant to Nev. R. Civ. P. 34, respond to the following Requests for Production of Documents

within thirty (30) days of service hereof:
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DEFINITIONS AND INSTRUCTIONS

The following prelimiﬁary definitions and instructions apply to each of the Requests set forth-
hereafter and are deemed 1o be incorpo_rafed therein. _ |
| A " When used in these Requests, the term “Defendant” or “Defendants,” its p’lufal or any
synonym thereof, is intended to and shall embrace and include, in addition to the named party or
parties, counsel for said party and all agents, servants, employees, representatives, invésti gators‘ and ..
others whb are in possession of, or may have obtained, information for or on behalf of the named
Defendant. Asto each person, please state his or her full name, last known residence address and |
télephone number, and his or her job ﬁtle,v capacity or position at such last known employment.
B. Asused in these Requésts, the terms “document” and “writing” and the plural forms

thereof shall mean all written, recorded or graphic matters, however produced or reproduced, of

every kind and description, pertaining in any way to the subject matter of this ac’_tidn. The terms

“document” and “writing” shall include, buf are not limited to, any books, pamphlets, periodicals,
memoranda (including tﬁt.loseA of telcphone and oral conversations), e—mai_ls, contracts,
correspondence, agreements application, financial records, sécurity inStrumenté, disbursements,
checks, bank statémeﬁts,‘time reéords, accounting or financial records, notes, diaries, lo gs, telegrams, .
or cables prepared, drafted, Teceived or sent, tapes, transcripts, recordings, minutes of méetings,

directives, work papers, charts ,drawings, prints, flow sheets, photographs, film, computer printouts,

- medical and hospital records and reports, x-ray photographs, advertisements, catalogs, or any hand-

‘written, recorded, transcribed, punched, tapes, filmed or graphic matters, however, produced or

réeproduced in Defendant's possession, custody or control or to which defendant has or has had

acCess. |

C. As used throughout ﬂlese.Réques.,ts, the term “you,” its blm'al or any vsynonyms
thereof, is intended to and shall embrace and iﬁclude in addition to the named party or parties,
counsel for such party or parties, and all agents, servants, émployees, representatives, investi gators
and others who are in the posséssion of or who may have obtained information for or on behalf of
thé named party or parties.

D. As used throughout these Requests, the term “person,” or its plural or any synonyms

Page 2 of 9
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thereof, is intend_ed to and shall embrace and include any individual, partnefship, corporation,
company, association, govemment agency (whether federal, State, local or any agency of the
govemment of a foreign country) or any other entity. | A 4

E. - As used throughout these Requests, the term. * ‘communication,” its plural or any
synonyms thereof, is intended to and shall embrace and include all written communications, and with
respect to all communications, shall include but is not limited to every discussion,
conversation, conference, meeting, interview, telephone call or doctor or other professional service
Vvisit. | , A | |

F. “ (@ As used throughout these Requests, the terms “identify,” “identity,” or
“identification,” their plul_'al or any synonyms thereof, when used with reference to a person, shall
mean to state the full name and addres’s, and whére applicable, the present position and business, if |
known and each prior position and business. |

(b)  As used throughout these Requests the terms “identify,” “identity,” or

“identiﬁcétion,” their plural or synonyms thereof, when used with reference to a document meanto
state: | | ' _ o |

(N | The general nature of the document or object, i.e., whetheritisaletter,
a memorandum, a report, a drawing, a chart or trécing, apamphlet, étc.;

@  The geﬁeral subject nlatfer of the docuﬁent or object;

‘(3)  The name, current or last known business a’ddres.s and home address
of the origihal author or draftsman (and, if’ différent, the signor or signors), and of any person who
has edited, cOnectéd, revised or amended, or who has entered any initials or. commént or notation
thereoﬂ;

| (4)  The date thereof, including any date of any such editing, correcting,
amending or revision; | | “ »

(5) .Anynumerical desi gnation appearillg thereon, such as a file reference;

6) Thé name‘ of each recipient of a copy of the document or object; and

(7 T_hé place where and the peréon now having custody or control of each

such document or object, or if such document or object has been destroyed, the place of and reasons

Page 3 of 9
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for such destruction.

(©) | As used throughoﬁt these Requests, the terms “identify,” “identity,” and .
“identification,” When used in reference to a c_ommﬁnication, mean to state with respect to each
communication, -the nature of the communication (telephone éall, letter, betc.); the date of the
communication, the persons who were present at or participated in the communication or with whom
or from whom the communication was made, and the substance of the statement made by each
person involved in such com_municatibn._ |

G. All information is to be divulged whichis in Defendant's possession or control, or can

"be ascertained upon reasonable investigation of areas within your control. The knowledge of

Defendant's attorney is deemed to be Defendant‘sknowledge, so that, apart from pfivileged matters,
if Defendant's attorney has kndwledge of the information sought to. be elicited herein, said
knowledge must be incorporated into these answers, even ‘if such information is unknown to .
Defendant individually. | |

’ H. Whenever you are unable to‘ state an answer to these Requests based upon your own

petsonal knowledge, please so state, and identify the person or personé you believe to have such

‘knowledge, what you believe the correct answer to be, and the facts upon which you base your

answer. _
L - When a Request calls for an answer in more than one part, eéch part should be
separated so that the answer is clearly understandable. | |
I Each Request should be constfued independently. No Request should be construed

by reference to any other Request if the result is a limitation of the scope of the answer to such

‘Request.

K. “And” and “or” shall be construed disjunctively or conjunctively as necessary, in -
order to bring within the scope of the Request all responses which might otherwise be construed to

be outside of its scope.

L.  If a Request is objected to, in whole or in part, or if information responsive to a

'Request is withheld, on the ground of privilege or otherwise, please set forth fully each objection,

|l describe generally the information which is witﬂueld, and set forth the facts upon which Defendants

Page 4 of 9
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rely as the pasis for each such objection.

M.  These Requests are addressed to all Defendants. If, for va Request, the ansWers forall
Defendants would be the same only one answer is necessary. If the Defendants' answels to a
Request would valy among them state and 1dent1fy answers for each Defendant separately. -

N., Pursuant to Nev. R. Civ. P. 26, you shall supplement your responses according to the
following: | | | |

(a) - A party is under a duty reas_onably to supplement his response with respect
to any question directly addressed to (A) the jdentity and looation of persons having knowledge of

discoverable matters and, (B), the identity of each person expected to be called as an expert witness

“at trial, the subject métte_r on which he is expected to testify, and the substance of his testimony.

by A party is under a duty reasonably to amend a prior response if he obtains
information upon the basis of which (A) he knows that the response 'Wes incorrect when made, and
(B} he knows that the response though correct when made is no longer tt*ue and the circumstances
are such that a failure to amend the response is in substance a knowing concealment.
REQUESTS FOR PRODUCTION
REOUEST FOR PRODUCTION NO. 1:

_ Produce any and all documents 1dent1ﬁed consulted or referred to in your answers to

Plaintiff’s First Set of Interrogatories to Defendant Fallini, served concu_rrently herewith,

REOUEST FOR PRODUCTION NO. 2:

Produce any and all documents which support, refute, or in any way relate to the allegations
in the Complaint on file herein and/or your defenses thereto.

REQUEST FOR PRODUCTION NO. 3:

Produce copies of any and all written or recorded statements allegedly made by Plaintiff or
his representative, Defendant or any representative or agent of Defendant or any witness regarding
the allegations which form the basis of this litigation.

REQUEST FOR PRODUCTION NO. 4:

Produce copies of any and all non-transcribed witness statements allegedly made by Plaintiff,

Defendant or representative or agent of Defendant, or any witness regarding the allegations which

Page 50f 9

0047




S N« A & T - S S N -

10.

11
12

13

14
15
16
17
18
19
20
21

22

23
24
25

26

27
28

form the basis of this litigation.

REQUEST FOR PRODUCTION NO. 5:

Produce copies of any and all videotapes, photographs, charts, or diagrams which depict the
scene of the incident which forms the basis of this litigation.

REQUEST FOR PRODUCTION NO. 6:

Produce copies of any and all investigative reports and the underlying notes giving rise
thereto regarding the incident which forms the basis of this litigation

REQUEST FOR PRODUCTION NO.T7:

Produce any and all documents contemplated to be used in defense of the allegations in the
Complaint on file herein, including all rebuttal and 1mpeachment documents

REOUEST FOR PRODUCTION NO. 8:

Produce copies of any journals, diaries or other contemporary documentation regarding the
allegations which form the basis of this htigation
REOUEST FOR PRODUCTION NO. 9:

Produce copies of any and all documents that relate to any contact or communications '
between Defendant, or any agent or representatlve of Defendant and the pohce w1th regard to the
mc1dent described in the Complaint on file herein | |

REQUEST FOR PRODUCTION NO. 10:

Produce copies of any photographs or depictions of the marks or brands used by you on your

cattle, including any ear tags.

REOUEST FOR PRODUCTION NO. i1:

Produce copies of any photographs or deplctions of the marks or brands, including ear tags,

commonly used by cattle owners in Nye County, as provided in your answers to Plaintiff’s
Interrogatories to Defendant Fallini served concurrently herewith.

REQUEST FOR PRODUCTION NO. 12:

Produce any and all documents that describe or depict the location of your property, the last
confirmed location of the subject cow prior to the incident, as provided in your answers to Plaintiff’s

Interrogatories to Defendant Fallini served concurrently herewith, and the location of the incident

Page 6 of 9
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i| described in the ~Complaint on file herein.

_subject cow prior to the incident,'or‘the location of the incident described in the Complaint on file

|| prior to the subject incident where your cattle were involved in an incident with any man-made or

‘| man-operated object on a roadway.

REOUEST FOR PRODUCTION NO. 13:

Produce any andall documents that descnbe or dep1ct the any fences or fenced property that
the subject cow would have had to cross in order to arrive at the location of the subject incident from
its last confirmed location, as provided in your answers to Plaintiffs Interrogatories to Defendant
Fallini served concurrently herewith.

REQUEST FOR PRODUCTION NO. 14:

Produce vany and all documents that describe or define whether the following locations are

located in “open range” or in a “herd district”: your property, the last confirmed location of the

herein.

REQUEST FOR PRODUCTION NO. 15:

. Produce any and all documents that describe or depict the typical grazmg area of your cattle

as prov1ded in your answers to Plaintiff’s Tnterro gatories to Defendant Fallini served concurrently

herewith.

REOUEST FOR PRODUCTION NO. 16:

Produce any and all documents that describe or relate to any and all pohcles standards,

procedures, or practices that you follow w1th regard to tracking the location of your cattle.

REQUEST FOR PRODUCTION NO. 17:

Produce any and all documents that describe or relate to any and all policies, standards,

procedures, or practices that you typically follow when you discover or are notified that any of your

cattle are located on éhighway

REQUEST FOR PRODUCTION NO. 18:

Produce any‘ and all documents that describe or relate to any incidents in the ten (10) years

I
/11
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REQUEST FOR PRODUCTION NO. 19:

Produce a list of all experts with whom you have communicated in connection with thls'

matter, and a copy of any reports received from those experts, along with a copy of all documents '

which were provided to the expert and were utilized by said expert in forming an opinion, as well
as ‘any notes of communication with said experts.

REOUEST FOR PRODUCTION NO. 20:

Produce any and all documents that support any and all of your denials to the Requests for
Admissions served concurrently herewith.

REQUEST FOR PRODUCTION NO. 21:

Produce any and all documents consulted, referenced, or utilized in responding to these

_ requests for productlon of documents

DATED thlsal 'day of October, 2007.
' ALDRICH & BRYSON, LLP

John P. Addrich /
- Nevada Bar No. 6877
Stacy D. Harrop -
Nevada Bar No. 9826
1601'S. Rainbow Blvd., Suite 160
- Las Vegas, Nevada 89146
(702) 853-5490
- (702) 853-5491 (fax)
Attorneys for Plaintiffs

Page 8 of 9
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CERTIFICATE OF MAILING

I hereby certify that on this :'2 ‘/‘ day of v)ﬁrl '(;}Q

PN
2007, service of the foregomg

PLAINTIFFS’ FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO.
DEFENDANT FALLINI was made this date by depositing a true and correct copy of the same for

mailing in Las Vegas, Nevada, addressed to:

Harold Kuehn, Esq.
Gibson, & Kuehn

921 S. H1ghway 160, #203
Pahrump, NV 89048

P.0. Box 1411
Tonopah, NV 89049

Attorney for Defendant/Counterclazmant

|| Katherine M. ‘Peck, Esq.

Peck Law Offices
701 Bridger Ave, Ste. 500

Las Vegas, NV 89106

Attorney for Counterdefenddnt
Estate of Michael David Adams

”’f)

\ﬁ/

fg/e’mﬁloyée of A%DR_ICH & BRYSON LLP

'\_/
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INTG ‘

John P. Aldrich

Nevada Bar No. 6877

Stacy D. Harrop ‘

Nevada Bar No. 9826

ALDRICH & BRYSON LLP
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(702) 853-5490

(702) 853-5491 (fax)

. Attorneys for Plaintiffs

" THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA
COUNTY OF NYE
" Estate of MICHAEL DAVID ADAMS, ‘ , :
by and through his mother JUDITH Case No.: CV24539-
ADAMS, individually and on behalf of the Dept.: 2P
Estate, ‘ - _ L
| * Plaintiffs,

Vs, ‘
SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,
Counterclaimant,
vs. _ '
Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH :
%DAMS, individually and on behalf of the
state, : .

- Counterdefendants.

PLAINTIFE’S FIRST SET OF INTERROGATORIES TO DEFENDANT FALLINI
TO: SUSAN FALLINJ, Defendant/Counterclaimant |

TO: HAROLD KUEHN, ESQ., attorney for Defendant/Counterclaimant
Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and through his mother JUDITH
ADAMS, by and through their attorneys, Aldrich & Bryson, LLP, hereby requests that Defendant,

pursuant to Nev. R. Civ. P. 33, answer the following Interrogatories, in writing, under oath, within

thirty (30) days of service hereof:
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DEFINITIONS AND INSTRUCTIONS

The following preliminary definitions and instructions apply to each of the Interrogatories
set forth hereafter and are deemed to be incorporated therein.

A.  When used in these Interrogatories, the term “Defendant,” its plural or any synonym

thereof, is intended to and shall embrace and include, in addition to the named party or parties,

counsel forvsaid partj and all agents, servants, employees, rgpresentatives, investigators and- others
who are-in possession of, or may have obtained, information for or on behalf of the named
Defendant. As to each peréon, please state his or her full name, last known residence address and
télephone nurnbgr; and his or her j"ob ﬁtle, E:a'pacity or position at such last known employment.
B. As uséd in these Interrogatories, the terms "document" and fwr.iting" and'.the plural
forms _thereof shall mean all written, recorded or graphic matters, however produced or reproduced,
of every kind and descriptioﬂ, pertaining in any way to the subject matter of this action. The terms
"document" and "writing" shall include, but.are not limited to, any books, pamphlets, periodicals,
memoranda (including those of telephone and. oral c_oriversations‘); e—mailé, éQntrabts,
correspondence, agreements, application,. financial records, security insfruments, diébursements,
cheéks, bank étatements, tifne records, accounting or financial recbrds, notes, diaries, logs, telegrains,’
or cables prepared, drafted, received or sent, tapes, transcripts, recordings, minutes of meetings,
diréctives, work papers, charts, drawings, prints, flow sheets, photographs, film, computer printouts,.
medical and hospital fecords and reports, x~ray.phot'o graphs, advertisements, catalogs, or any hand-
written, Tecorded, transcribed,.punéhed, tapes, filmed or graphic matters, however produced or _
reproduced in Defendant's possession, custody or control or to -which defendant has or has had

access.

C. As used throughout these Interrogatories, the term "you," its plural or any synonyms

‘thereof, is intended to and shall embrace and include in addition to the named party or parties,

counsel for such party or parties, and all agents, servants, employees, representatives, investigators
and others who are in the possession of or who may have obtained information for or on behalf of |

the named party or parties.

D. As used throughout these Interrogatories, the term "person,” or its plural or any

Page 2 of 10
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synonyms thereof, is intended to and shall embrace and include any individual, partnership,
corporation, company, association, govemmenf agency »(whether federal, state, local or any agency |
of the government of a foreign country) or any other entity. | | |
E. -Asused tvhroughout’the‘se Interrogatories, the ter;ri '.‘corhmuhication,“ its plural orany |
synonyms thereof, is intended to and shall embrace and include all writtencommunications, and with
respect to all cbmn1unicatioﬁs, shall include but is not limited to every discussion,
conversaﬁon, conference, meeting; interview, telephone call or doctor or other professional service
visit |
F. .'(a) " As used throughout these Interrogatories, the terms "identify," "identity,” or
’iidentiﬁcation,"_ their plural Or any synonyms thereof, When used with reference to a person, shall
mean to stafe the full name and address, and whereiapplicable, the present position and business, if
knoWn, and each prior position and business. o
() As used throughouf these Imerrdgatories, the terms "identify," "identity," or
"identiﬁcati_oh," their plural or synonynis theréof, when used with reference to a document mean to
state: 5 | | |
€] The general nature of the document or object, i.e., whether it is aletter,
a memorandum, a report, a drawing; a chau’t or tracing, a pémphle’t, etc.; -
(2) - The general subject matter Sf the document or object;
3) The name, current or last known business address and home address
of the original author or draftsman (and, if different, the signor or signors), and of any person who

has edited, corrected, revised or amended, or who has entered any initials or comment or notation

thereon;

4) Thé date thereof, including any date of any such editing, correcting,
amending or revision; | |

(5) . Anynumerical designation appearing thereon, such as a file reference;

6) The name of each recipient of a copy of the document or obj ect; and

@) The place»where and the person now having custody or control of each

such document or object, or if such document or object has been destroyed, the place of and reasons

Page 3 of 10
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for such destruction. A
(c)  Asusedthroughout these Interro gatories, the terms "identify," "identity," and

"identification," when used in reference to a communication, mean to state with respect to each

.communication, the nature of the communication (telephone call, 'lletter, etc.), the date of the |

communication, the persons who were present at or participated in the communication or with whom
or from whor the communication was méde, and the énbstance of the staternent made by each
nerson involved in such communication.

G.. Al information istobe divul ged whichisin Defendant's possession or c'ontrol, or can
be ascertained upon reasonable 1nvest1gat10n of areas w1thm your control. The knowledge of
Defendant's attorney is deemed to be Defendant's knowledge, so that, apart from pnvﬂeged matters '
if Defendant's attorney has knowledge of the 1nformat10n sought to be ehclted herein, sald
knowledge must be.incorporated into these answers, even if such mfoxma’non is unknown to |
Defendant 1nd1v1dually A

H. Whenever you are unable to state an answer to these Interro gatones based upon your
own persqnal_knowledge, please so state, and identify the person or persons you believe to have such |
knowledge, what you be_lieve the correct answer to be, and the facts upon which you base your
answer. | v o |

L | When an Interrogatory calls for an ans_wer inmore than one part, each part should be
separate'd so that the answer is clearlﬁr understandable. .

1. Each Interrogatory should be construed independently. No ‘Inten'o_gatory should be
construed by reference to any other Interrogatory if the fesult is a limitation of the scope of the

answer to such Interrogatory. -

K. "And"and "or"shall be construed disjunctively or conjunctively as necessary, in order

‘to bring within the scope of the Interrogatoxyall responses which might otherwise be construed to -

be outside of its scope.
L. If an Interrogatory is objected to, in whole or in part, or 1f information responsive to-
an Interrogatory is withheld, on the ground of privilege or otherwise, please set forth fully each

objection, describe generally the information which is withheld, and set forth the facts upon which
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Defendants rely as the basis for each such objection.
M. . These Interrogatories are addressed to all Defendants. If, for an Interrogatory, the

answers fo:; all Defendants would be the same, only one answer is necessary. If the Defendants'

"answers to an Interrogatory would vary among them, state and identify answers for each Defendant

separately.

N. Pursuant to Nev. R. Civ. P. 26, you shall supplement your responses according to the |

following:

(a)  Anpartyis under a-. duty reasonably to supplement his response with respect
to any ques;tion.direcﬂy addressed to (A) the identity and location of persons having knowledge of
di‘scovérable matters and, (B), the identity of each person expected to be called as an eXpert witness
at ‘fria1; the subject matter on which he is expected to testify, and the substance of his testimony. -

| (b). A party is under a duty reasonably to amend a prior response if he obtains
information upon the basis of which (A) he knows that the response was incorrect when made, and
(B) he knows that the response though correct when fnade is no longer true and the circumstances
aré such that a failure to amend the response is in substance a knowing concealment.

JINTERROGATORIES

INTERROGATORY NO. 1:

State your name, address, telephone number, Social Security number, date of birth and
biﬂhpléce. '
INTERROGATORY NO. 2:

If you have ever been convicted of a felony or a misdemeanor having to do with truth or

“veracity, set forth all relevant facts relating to such conviction including, but not limited to, the

nature of the crime and the date and place of each conviction, and any fine or sentence imposed.

INTERROGATORY NO. 3:

State the location of your property and whether it is located within “open range.” Ifit is not
located within “open range,” state any grazing restrictions that apply to your land, including any
requirements regarding the fencing in of your animals or keeping your animals off the roadways.

NOTE: As used throughout these interrogatories “open range” is to be defined as set forth m NRS
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568.355. o
INTERROGATORY NO. 4:

State the number of caftle that-you own, how long you have owned the cattle, the purpose for
which you raise the cattle, and the number of employees or independ_ent contractors you hire to kéeﬁ :
track of the cattle. ‘ '
INTERROGATORY NO. 5:

Provide a description of the typical grazing area of your cattle, including the distance from

your ranch that ydur cattle typically graze and whether those areas of typical grazing are in“‘open

-range.” If those areas are not located within “open range,” state any grazing restrictions that apply -

to those areas, including any requirements regarding the fencing in of your animals or keeping your '
animals off the roadways. ' ’

INTERROGATORY NO. 6

State any and all policies, standards, :prbcedures, or practices that you follow with regardto
tracking the location of your cattle. Include in yoﬁr answer how often you confirm the location of
your cattle and how often that you confirm that all cattle are accounted for. _

INTERROGATORY NO. 7:

N Sfate any aﬁd all policies, standards, procedures, or practices that you -’cypi‘cally followwhen
you discover or are notified that ahy of your cattle are located ona highway‘. Include Iin ydur answer
whether you follow different policies, standards, 'érocedures, or practices depending onIWhether‘thé.
cattle.is located in “open rénge” or not, and whether you proceed to remove your cattle from the
roadway and, if so, the timelapse that typically occurs between notification and your removal of the |
cattle. | |

INTERROGATORY NO. 8:

 State the last time youhad confirmed the location of the cow that is the subject of this lawsuit
prior to the subject accident. Include in your answer a description of the confirmed location of that
cow, including whether that location was in “open range,” the date on which that location was

confirmed and who confirmed the subject cow’s location.

/11
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INTERROGATORY NO. 9:

Based on the location as provided by you in the preceding interrogatory as the starting point,
provide whether the subject cow would have had to cross a fence or fenced byoperty in order to arrive

at the location of the subject accident with Plaintiff. Include in your answer a descl*iption of the

'location of any fences or fenced propel“ty‘ that the cow would have had to cross.

INTERROGATORY NO. 10:

State all time within the five-(5) years prior to the subject incident when you lost track of any

of your cattle or were notified that one or more of your cattle were on or near any roadway.

INTERROGATORY NO. 11:

-State whether any o‘f your other cattle, other than the cow that is a subject of this lawsuit, '
were at or near the loce.tion of the subject accident with Plaintiff at the time of that accident or
shortly thereafter. |
INTERROGATORY NO. 12: _ _ | _

Descrlbe with part1cular1ty how your cattle are marked and/ or branded, 1neludmg the subject
COW. Include in you answer Whether your cattle have ear tags and, if 50, whether those ear tags are

florescent, reflect light or otherwise luminesce at night or when illuminated.

]NTERROGATORY NO 13:

Describe with pamculanty, based on your observations and personal knowledge of the

industry, the common practice among cattle owners 1n.Nye County regarding how their cattle are

|| marked and/or branded. Include in you answer whether it is comumon practice in Nye County for

cattle to have ear tags and, if so, whether those ear tags are florescent, reflect light or otherwise
luminesce at night or when illuminated.

INTERROGATORY NO. 14:

Identify sufficiently to permit service of a subpoena any expert or consultant with whom you
have communicated or intend to utilize at trial or arbitration in connection with the occurrence which
is the subject matter of this action, and state the specific area of knowledge of each such person, their

expected testimony, and the date when each such person was first contacted.

111
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INTERROGATORY NO. 15:

Identify sufficiently to permit service of a subpoena, duces tecum or Rule 34 Request for
Production, each dOCument__;writing, or physical object provided to each person identified in your }.
answer to the preceding interrogatory énd each document, writing or communication you have
received from each such person. |

INTERROGATORY NO. 16:

Identify sufficiently to permit service of a subpoena, duces tecum or Rule 34 Request for

Production, each document; writing -or communication of which you or your attorney have

possession or c'oritrol from or by any Plaintiff, Defendant, witness, or any ergent or representati\re of

any Defendant, Praintiff or arry Witrress, whi.ch pertains invany' manner to this accident or to the issues

arising therefrom.

INTERROGATORY NO. 17: | |
Identify sufﬁciently to permit service of a’sﬁbpoena duces tecum or Rule 34 Request for

Produc’uon each’ document writing or physmal object known to you pertaining to this accident or

to the issues arising therefrom not previously 1dent1ﬁed in your answers to the precedlng'

interrogatories.

INTERROGATORY NO. 18:

Describe with particularity any and all mmdents in the ten (10) years prior to the subject ’
incident Where your cattle were involved in an 1nc1dent w1th any man-made or man-operated object
on a roadway. Tnclude in your answer a description of the incident, the date of the incident, the name

of the party in the motor vehicle, whether any injuries or fatalities resulted, and whether litigation

was instituted.

INTERROGATORY NO. 19:

Set forth each and every fact whrch you contend supports your defense of the allegations
contained in the \,omplamt on file herein.

INTERROGATORY NO. 20:

If your answer to any of the Requests for Admissions served herewith is anything other than

an unqualified admission, please set forth all facts upon which you base your response for each

Page 8 of 10
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Request. _
INTERROGATORY NO. 21 | |
State the name, title, and position of the person(s), other than your attorney, who helped
prepare or supplied information for the answers to Plaintiffs Interro gatories |
DATED 'this";’-iz_g_a./ciayv of October, 2007.
| '~ ALDRICH & BRYSON, LLP
Nevada Bar No. 6877

Stacy D. Harrop :

Nevada Bar No. 9826 o

1601 S. Rainbow Blvd., Suite 160 -
‘Las Vegas, Nevada 89146

(702) 853-5490

(702) 853-5491 (fax)

Attorneys for Plaintiffs

Page 9 of 10
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CERTIFICATE OF MAILING

I hereby certify that on this ol :’j//day of »October, 2007, service of the foregoing
PLAINTIFFS’ FIRST SET OF INTERROGATORIES TO DEFENDANT FALLIN_I"was made
this date by 'depositing'a' true and correct copy of the same for mailing in Las ’\/'egas,'Nevada>

addressed to: ©

'Harold Kuehn, Esg.

Gibson, & Kuehn '
921'S. nghway 160, #203
Pahrump, NV 89048

P.0. Box 1411

Tonopah, NV 89049 -

Attorney for Defendant/Counter clazmam‘
Susan Fallini -

Katherine M. Péck, Esq.

Peck Law Offices
701 Bridger Ave, Ste. 500 .

|| Las Vegas, NV 89106

Attorney for Counterdefendant

Estate of Michael David Adams | T /7
. e \ """" ’/ '/7 ‘ S
o =

Au gaiployee of 7LDRICH & BRYSON, LLP

=

Page 10 Qf 10
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REQT . . CALENDARED
BLACK & LOBELLO , : o |
John P. Aldrich ' 82 2008
Nevada Bar No.: 6877 gLt te s
10777 West Twain Avenue, Suite 300

"Las Vegas, Nevada 89135

(702) 869-8801
(702) 869-2669 (Fax) -
Attorneys for Plaintiffs

" THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA
COUNTY OF NYE
Estate of MICHAEL DAVID ADAMS, | .

- by and through his mother JUDITH . | CaseNo.:. - CV24539
ADAMS, individually and on behalf of the . | Dept.: - 2P
Estate, . :

Plaintiffs,

s, , ‘
SUSAN FALLINIL DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendénts.

- SUSAN FALLINI,

“Counterclaimant,

VS.

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, individually and onbehalf of the -
Estate, : .

Counterdefendants.

' PLAINTIFFQ SECOND SET OF REOUESTS FOR PRODUCTION OF DOCTMENTS
TO DEFENDANT FALLINI '

TO: SUSAN FALLINI, Defendant/Counterclaimant

TO: HAROLD KUEHN, ESQ., attorney for Defendant/ Counterclaiﬁiant

| Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and through his mother JUDITH
ADAMS, by and through their a‘ttorheys, Aldrich & Bryson, LLP, hereby requests that Dpfendant,
pursuant to Nev. R. Civ. P. 34, respond to the followiﬁg Requests fof Prodﬁcﬁon of Documents

within thirty (30) days of service hereof:
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DEFINITIONS AND INSTRUCTIONS

The following preliminary definitions anrl instructions apply to each of the Requests set forth
hereafter and are deemed to be incorporated therein. ' |

A. When used in these Requests the term “Defendant” or “Defendants ” its plural orany
synonym thereof, is intended to and shall embrace and include, in addition to the named party or
parties, counsel for said party and all agents, servants, employees, representatives, 1nv_est1 gators and
others who are in possession of, or may have obtained, informati'on for or on behalf of the named
Defendant. As to each person, please state his or her full name, last known residence address and
telephone number, and his or her job title, capacity or position at such last known employment

B. - As used in these Requests the terms “document” and “wntmg” and the plural forms
thereof shall mean all written, recorded or graphic matters, however produced or reproduced, of

every kind and des_cnptlon, pertaining in any way to the subject matter of this-action. The terms

“document” and “writing” shall include, but are not limited to, any books, pamphlets, periodicals,
'memoranda (including those of telephone and. oral conversations), e-mails, contracts,

-correspondence, agreements, app11cat10n ﬁnanelal records, secunty 1nstruments d1sbursements ,

checks, bank statements, timerecords, accountmgorﬁnanmalrecords notes diaries, logs, telegrams
or cables prepared drafted, received or sent, tapes, transcripts, recordmgs ‘minutes of- mee’nngs,
directives, work papers, charts, drawings, prints, ﬂow sheets photographs film, computer printouts,
rnedical and hospital records. and reports, x-ray photo graphs, advertisements, catalogs, or any hand-

written, recorded, transcribed, punched, tapes, filmed or graphic matters, however, produced or

reproduced in Defendant's possession, custody or control or to which defendant has or has had

access. ‘

C. As used fhroughout these Requests, the term “you,” its plural or any synonyms |
thereof,‘ is intended to and shall embrace and include in addition to the named party or parties,
counsel for such party or parties, and all agents, servants, employees, representatives, investigators
and others Who are in the possession of or who may have obtained information for or on behalf of

the named party or parties.

D. As used throughout these Requests, the term “person,” or its plural or any synonyms

Page2 of 6
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‘thereof, is inteﬁded to and shall embrace and include any individual, partnership, corporation,

company, association, government agency (whether federal, state, local or any agency of the

government of a foreign éountry) or any other entity.

E. As used tm‘qughout' these Requests, the term “communication,” its plural or any
synonyms thereof, is intended to and shall embrace and includé all written oommunicatiéns, énd with
fespect to all communications, shall include but is not limited to every discussion,
conversation, conference, meeting, interview, telephone call or doctor or other professional service .
visit. ‘
R (a)  As used thrmighout_ these Requests, the terms “identify,” “/dentity,” or .
“identification,” their plufa] or any sYnonyﬁs théreof, when used with reference to a persomn, shall
mean to state the full'name'and. address, and where applicable, thepﬁsent position and business, if
known, and each prior position and bﬁsir’;eés. B ‘ .

- (®) As used throughout these Requests, the terms “identify,” “identity,” or |
“identification,” their .plﬁral or’synonyrﬁs thereof, when used with reference to a docmﬁent mean to
state: | | ‘ v

(1) The generél nature of the document or object, i.e., whether it isa letter, |
é memorandum, areport, a draWing, a chart or tracing, a pamphlet, etd:;

| | 2) : ., The general subject matter of the document or object;

3) The name, current or last known business address and home address
of the ofiginal author or draftsman (and, if different, the signor or éignors), and of .any person who
has edited, corrected, fevised or'ar_nended, or who has entered any 'initials or comment or niotation
thereon; - |

(4) ~ The date théreof, including any date of any such editing, correctihg, |
amending or revision;

6) vAny numerical desi gnation appearing thereon, such as a file reference;

6) The name of each recipient of a copy of the document or object; and

| (7)  Theplacewhere and the personnow having custody or control of each

such document or object, or if such document or object has been destroyed, the place of and reasons

Page3 of 6
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for such destruction.

(¢ Asused throughout these Requests, the terms “identify,” “identity,” and
“identification,” when used in reference to a communication, mean to state with respect to each
conunumeatlon the nature of the commumeatlon (telephone call, letter etc. ), the date of the |.
communication, the persons who were present at orpart1c1pated in the communication or with Whom
or frorn Whorn the communication was made and the substance of the statement made by each
person mvolved in such communication.

G.  Allinformationisto be dival ged whichisin Defendant's possession or oontrol or can

be ascertained upon reasonable investigation of areas W1th1n_ your control. The knowledge of

Defendant's attorney is,deemed to be Defendant's knowledge, so that, apart from privileged matters,
if Defendant's attorney has knowledge of the information sought to be elicited herein, said

knowledge must be incorporated into these answers, even if such information is unknown to

'Defendant 1nd1v1dually

H. ' Whenever youare unable to state an answer to these Requests based upon your own |
personal knowledge please so state, and identify the person or persons you beheve to have such
knowledge, what you believe the correct answer to be and the facts upon which you base your
answer.

I.'. 'When"a Request calls for an answer in more -tlran one part, each part should be
separated so that the answer is clearly understandable. | A

J.. Each Request should be construed independently. No Request should be construed
by reference to any o.the'r Requeet if the result is a llrnitation of the scope of the answer to such
Request..

K “And” and “or” shall be construecl disjunctively or conjimdively as necessary, in_
order to bring within the scope of the Request all responses which mi.ghtothemise be construed to
be outside of its scope.‘ ‘

L. If a Request is objected to, in whole or in part, or if inforrnetion responsive to a
Request is withheld, on the ground of privilege or.otherwise, please set forth fully each objection,

describe generally the information which is withheld, and set forth the facts upon which Defendants

Paged of 6
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rely as the basis for each such objection. _

M ‘These Requests are addressed to all Defendants. If, for a Request, the answers for all
Defendants would be the same, only one answer is necessary. If the Defendants' answers to a
Request would vary among them, state and identify answers for each Defendant separately

N. Pursuant to Nev. R. Civ.P.26 you shall supplement your responses according to the
following: | .

| (2) A party is under a duty reasonably to supplement his resﬁonse ‘with respect
to any questi.on directly,.addréssed to (A) the identity and location of persons having knowledge of -
discoverable matt_érs and, (B), the i'dentity of each person expected to be called as an expert witness
at trial, the subject fnafter on -which'he‘ is expected to testify, and the substance of bhis testimoﬁy.

) A partj is under a duty reasonably to émend a prior response if he obtains
information upon the basis of which (A) hé knows that the response was incorrect when made, and
(B) he knO\;VS that thé response though correct when made is no longer true and the circumstances '
are such that a failure to amend the response is m .Substancev a knév&;ing concealment. |
. REQUESTS FOR PRODUCTION |

REQUEST FOR PRODUCTION NO. 22: |

Produce any insurance policies or carriers which may provide soverage for the incident
described in the complaint. - - -

REQUEST FOR PRODUCTION NO 23:

Produce all notlces to any potent1al insurance carriers regardmg the incident described in the
cohlplamt,l mcludmg any responses received by any potential insurance carriers.
DATED this | £ day of uly, 2008.
- BLACK & LOBELLO

J,bhn P. Aldrich -
evada Bar No.: 6877 ,
/10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135

(702) 869-8801
(702) 869-2669 (Fax)

Page 5 of 6
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Attorneys for Plaintiffs

CERTIFICATE OF MAILING -

Iheréby certify that on this Q &, /"7 day of July, 2008 service of the foregomg PLAINTIFFS’ '
SECOND SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO DEFENDAN T
FALLINI was made this date by depositing a true and correct copy of the same for mailing in Las

Vegas, Nevada, addressed to:

Harold Kuehn, Esq.
Gibson, & Kuehn

921 S. I—hghway 160, #203
Pahrump, NV 89048

P.0.Box 1411
Tonopah, NV. 89049
Attorney for Defendant/Counterclaimant

Katherine M. Peck, Esq.
Peck Law Offices -

701 Bridger Ave, Ste. 500

Las Vegas, NV 89106
Attorney for Counterdefendant

Estate of Michael David Adams |
- o R (\/’L//

ZAx em - An’employee of BLAj( & LOBELLO

Page 6of 6
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‘Las Vegas, Nevada 89135

O © =~ O U A~ W

NEO

John P. Aldrich, Esq.

Nevada State Bar No. 6877

Adrianne C. Duncan, Esq.

Nevada State Bar No. 9797

BLACK & LOBELLO

10777 West Twain Avenue, Suite 300

(702) 869-8801
Attorneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA-
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, md1v1dually and on behalf of the
Estate,

CaseNo:  CV24539
Dept.: 2p
Plaintiffs,
VS,

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

SUSAN FALLINI,

Counterclaimant,
Vs, - |
Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

ADAMS, mleldually and on behalf of the |
Estate,

)
)
)
)
)
)
)
)
)
)
)
Defendants. )
v )
)
)
)
)
)
)
)
)
)
)
)
)
)

Counterdefendants.

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on the 30" day of July, 2008 an Order Granting Plaintiffs’

Motion for Partial Summary Judgement was entered in the above-captioned matter,

Page 1 of 2
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a copy of which is attached hereto.
DATED this 7% day of August, 2008,
' BLACK & LOBELLO

. S v..> g
&hn P. Aldrich o
/ Nevada Bar No.: 6877
10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135
(702) 869-8801
(702) 869-2669 (Fax) -

CERTIFICATE OF SERVICE

I hereby certify that on the L_ day of August 2008 a true and correct copy of the foregomg
NOTICE OF ENTRY OF ORDER was dep031ted into the U.S. mail at Las Vegas, Nevada, ﬁrst-

class postage fully prepaid, addressed to the following person(s)

Harold Kuehn, Esq.

Gibson & Kuehn, LLP .

1601 E. Basin Avenue, Ste. 101
Pahrump, NV 89060

Katherine M. Barker, Esq.

Law Office of Katherme M. Balker
701 Bridger Avenue, Suite 500
Las Vegas, NV 91 Ol '

/_
~

/L//\k/ INA

~~An Erfiployee of Black & LoBe‘llto

. Page2of 2
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RDR - Fllk U*r
ohn P. Aldrich, Esq. ' : : EBRA BENMET
evada State Bar No. 6877 u 0
drianne C. Duncan, Esg.’ _ - 7008 JuL 3
evada State Bar No. 9797 . ‘ ERK
LACK & LOBELLO © wYE coull { CLEN
110777 West Twain Avenue, Suite 300 . N D\( Di‘ pUTh

as Vegas, Nevada 89135 : .

(702) 869-8801 :

Wttorneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT -
THE STATE OF NEVADA
COUNTY OF NYE

state of MICHAEL DAVID ADAMS,

y and through his mother JUDITH
DAMS, 1nd1vxdually and on behalf of the
state,

CaseNo.  CV24539

‘Dept.: 2P
Plaintiffs,

[VS. '

USAN FALLINL, DOES I-X and ROE
ORPORATIONS I-X, inclusive,

SUSAN FALLINI,
Couﬁterci aimant,
vs.

[Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, individuaily and on behalf of the
Estate,

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
%
Defendants. . )
: )
)
)
)
)
)
)
)
)
)
)
)
)
)

THISMATTER having come on for hearing on Monday, July 14,2008, on Plaintiff’s Motion
for Partial Summary Judgment before the Honorable Robert W. Lane, and John P. Aldrich, Esq.

appea:rin g on behalf of the Plaintiffs, no other counsel present, the court having reviewed the Motion

ORDER GRANTING PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT
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1.

19

10.

11.

12.

13.

for Partial Summary Judgment and the Joinder to the Motion for P artial Summary Judgment, having
reviewed all pleadings and papers on file herein, and having heard the arguments of present counsel;
pnd good cause appearing therefore,

- THE COURT HEREBY ENTERS THE FOLLOWING FINDINGS OF FACT

F allml S property is not located within an “open range as 1t is defined in

NRS 568.355.

Fallini is the owner of the cow that is mentioned in the Plaintiff’s Complaint on file
herein ( su‘bject coW”) |

It is the common praetlce of Nye County, Nevada ranchers'to mark their cattle with
reﬂeetlye or luminescent tags.

The subject cow was not marked with a reflective or luminescent tag.

‘The subject cow crossed a fence to arrive at the location of the subject accident.

described in'the Comf)laint on file herein.
Fallini’s cattle had previdusly been involved in incidents with motor vehicles on the

roadway7

Fallini does ot track the location of her cattle while they are giazing away from her

property.

Fallini does not remove her cattle from the roadway when notified that the cattle are
ina foaddvay. |

The subj ect eoﬁv was not visible at night.

Fallini was. aware that the subject cow was 'not visible at night prior to the ineident
that is the subject of the Complamt on file herem |

The subject cow was in the roadway of SR 375 at the time of the 1n01dent that is the
subj ect matter of the Complaint on file herein.

The subject cow’s presence in the roadway of SR 375 was the cause of the motor

vehicle accident that is the subject of the Complaint on file herein.

~ Fallini did not know the location of the éubject cow at the time of the incident that -

is the subject of the Complaint on file herein.
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14.  Thepresence of a reflective or lumninescent tag on the subject cow would have made

2 the subject cow visible at the time of the incident that is the sﬁbj ect of the Complaint
3 on file herein.
4 THE COURT HEREBY ENTERS THE FOLLOWING CONCLUSIONS OF LA_W:
5 1 Defendant Fallini had and duty to ensure that the subject cow was not in the roadway
6 at the time of the incident described in the Comjalaint. _
7 2. - Defendant Fallini had a duty to follow the common practice of Nye County, Nevada
8 ranchers and to mark her cow with reflecting or lumination tags.
9 3. Defendant F allini breached the duty of care to the decedent, as set forth in the
10 Findings of Fact and Conclusions of Law. | |
4. As aresult of Defendant Fallini’s breach the decendent Michael David Adams was
12 killed. '
13 5. Defendant Fallini is hable for the damages to which Plamtlff is ent1tled in an amount
14. " to be determined at a later time. |
15 IT IS HEREBY ORDERED that Plaintiffs’ Motion for Partial Surmary Judgment.as to
16 lthe issue of Defendant’s duty and(}\ar/each of duty is hereby GRANTED. |
17 DATED tmsQ 1 dey ofi] J*,\( w\ , 2008. -
8 aoeem W. LANE
19
DISTRICT COURT TODGE
20 :
21 |Submitted By:
22 LBLACK & LOBELLO
23 .
_ hn P, Aldrich
25& evada Bar No.: 6877

10777 West Twain Avenue, Suite 300
*Las Vegas, Nevada 89135 '

4(702) 869-8801

702) 869-2669 (Fax)
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ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
Las Vegas, NV 89146
(702) 853-5490
(702) 227-1975 fax

February 24, 2009

Harold Kuehn, Esq.

Gibson, & Kuehn

1601 E. Basin Avenue, #101
Pahrump, NV 89060 -

Re:  Adamsv Fallini

Dear Mr. Kuehn: B

Discovery requests were sent to your client, Susan Falllini, quite some time ago. Thavenever

received any responses. One of the requests was for your client to produce the insurance policy
~ information she carried on her ranch and cattle. At this timel respectfully request that you produce

this information within ten (10) days of receipt of this letter. Failure to do so will result in me filing
a motion to compel. : . .

* Tlook forward to hearing from you soo1.
Kindest Regards,

ALDRICH LAW FIRM, LTD.

ohn P. Aldrich

cc: Katherine M. Barker, Esq.
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AFF

John P. Aldrich -

Nevada Bar No.: 6877
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(702) 853-5490 -

Attorney for Plaintiff

. THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, by | Case No.: CV24539
and through his mother JUDITH ADAMS, Dept. No.: 2P
individually and on behalf Qf the Estate, ,

Plaintiff,
V. . .

" SUSAN FALLINI, ; DOES I-X, and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINL, |

| o Counterclaimant,
vs.
Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS,
individually and on behalf of the Estate

Counterdefendants.

AFFIDAVIT OF JOHN P. ALDRICH IN SUPPORT OF MOTION TO COMPEL
State of Nevada ) '
) SS
County of Clark ) _
Affiant, being first duly sworn, deposes and states the following;:

1. I, John P._ Aldrich, am an attorney licensed to practice in the State of Nevada and a
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partner in the laW firm of. Aldnch Law Firm, Ltd.
2. My office address is 1601 S. Rambow Blvd., Suite 160, Las Vegas, Nevada 89146.
.. 3. [ have personal knowledge of the contents of th1s document, or where stated upon

information and belief, I believe them to be true and T am competent to testify to the facts set forth

1 herein.

4. | The documents attached hereto as Exhibits 1 through 6 are tt'ue and correct oopies of
documents prepared mey office and sent to counsel for Defendant in this matter. These documents
were kept in the ordinary course of business. |

_ 5 - Thave attempted to amicably resolve this discovery issue and obtain a copy of
Defendant’s apphcable insurance policies, but to no avail. On February 28 2009 I sent a letter to_
Defendant’s counsel seeking responses to the chscovery (Exhibit 6.)

6. 1 have attempted to discuss this d1scovery issue Wlth Defendant’s counsel, MI

Kuehn, as well. On or about March 6,2009,1 contacted the office-of Mr. Kuehn. I was 111fo1'med

that Mr. Kuehn was not avaﬂable Ileft a message with my phone number and asked that Mr. Kuehn

‘return the call. No return call ever came.

7. On March 18,2009, »agam con’tacted_the office of Mir. Kuehn. Twas again illfornted
that Mr Kuehri was not available. 1 left a message with my phone number and asked that Mr. |
Kuehn return the call No return call ever came.

8. Ihave expended approximately 3 hours pr epanng the Motion to Compel and this
Affidavit. I ant1c1pate that IW111 have to travel to Pahrump, Nevada f01 the hearing on this matter. |-
Generally, the Tound trip from Las Vegas toPahrump, including the hearing, takes about four hours
(a full half—day) Although my normal hourly rate is $300.00 per hour, T am only requesting
attorney’s fees in the amount of $1,600.00 for having to bring this motion, as-well as $50.00 in costs
for haviﬁg to travel to Pahrump. o
) _ v , :

11
vy
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9. The information sought is standard discovery, and there is no rationale basis for

Defendant’s refusal to provide the requested discovery.

[T

ﬁ)HN P. ALDRICH, ESQ. .

Dated this Z9Q_day of March, 2009.

Subscribed & sworn to before me , :
%‘g/ay of March, 2009. g e

2, ELEANOR ENGEBRETSO,

- : Notary Public-State of Ne\l:ida
. APPT, NO. 98-49282-1

Y App: Expires Oetober 03, 2009

NOTARY PUBLIC

Page 3 of 3
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NEO ' .
John P. Aldrich, Esq. FILED
Nevada Bar No. 6877

ALDRICH LAW FIRM, LTD. e
1601 S. Rainbow Blvd., Suite 160 7008 MAY |8 el Wian
Las Vegas, Nevada 89146

(702) 853-5490 | o
(702) 227-1975 fax Wi

£ COUNTY CLERK
Attorneys for Plaintiff BY DE

PUTY

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, individually and on behalf of the
Estate,

Case N ov.: CV24539
Dept.: 2P

Plaintiffs,
vS.

SUSAN FALLINIL, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants. |

SUSAN FALLINI,
, . Counterclaimant,
VSs.

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH
ADAMS, individually and on behalf of the

D otnta

T ot
Loldlo, .

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
)
)
) .
)
)
)
)
)
)
)
)
)
)
)
)
)
)

NOTICE OF ENTRY OF ORDER
171

111/
111
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PLEASE TAKE NOTICE that an Order was entered in the above-entitled matter on April
27,2009, a copy of which is attached hereto as Exhibit 1.
DATED this _L‘Lf_}’day of May, 2009.
ALDRICH LAW FIRM, LTD.

Wt firae

hn P. Aldrich, Esq.
evada State Bar No 6877
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
(702) 853-5490
(702) 227-1975
Attorneys for Plaintiff

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _/ LTM/%éy of May, 2009, I mailed a copy of the
NOTICE OF ENTRY OF ORDER, in a sealed envelope, to the following and that postage was fully

paid thereon:

Harold Kuehn, Esq.

Gibson, & Kuehn

1601 E. Basin Avenue, Suite 101
Pahrump, NV 89060

Attorney for Defendant/Counterclaimant

Katherine M. Barker, Esq.

Law Office of Katherine M. Barker
701 Bridger Ave, Ste. 500

Las Vegas, NV 89101

Attorney for Counterdefendant
Estate of Michael David Adams

j; /2;/\/* U@%Ja//o_;\_»

An employee of Ald,}ﬁch Law Firm, Ltd.

Page 2 of 2
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John P, Aldrich

Nevada Bar No.: 6877

Catherine Hetnandez

Nevada Bar No. 8410
ALDRICH LAW FIRM, LTD,
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(702) 853-5490

Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICY
THE STATE OF NEVADA

L E R ArRUNE

OGN

¥ 7 roud
Nye County Cletk

_ Deputy

et

COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS,
individually and on behalf of the Estate,

Plaintiff,
v.
SUSAN FALLINL ; DOES I-X, and ROE
CORPORATIONS I-X, inclusive,

Defendants.

- SUSAN FALLINT,

Counterclaimant,
V8.

Estate of MICHAEL DAVID ADAMS, b
and through his mother JUDITH ADAMS,
individually and on hehalf of the Estate

Counterdefendants.

Case No.: CV24539
Dept. No.: 2P -

ORDER GRANTING PLAINTIFF’S MOTION TO COMPEL DEFENDANT’S

PRODUCTION OF DOCUMENTS

THIS MATTER having come on for hearing on Monday, April 27, 2009, on Plaintiff’s

Motjon to Compel Defendant’s Production of Documents before the Honorable Robert W. Lane, and

Ll o KW | Y —4Ls

Qe
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Catherine Hernandez, Bsq., of Aldrich Law Firm, Ltd., appearing on behalf of the Plaintiffs, no-uther

CQUBSBE the court having reviewed all pleadings and papers on file herein, no 0 position
ol R Orsand g P P

having been presented, and good cause appearing therefore:

IT 1S HEREBY ORDERED that Plaintiff s Motion to Corupel Defendant’s Production of
Docurments is GRANTED. Defendant SUSAN FALLINI shall produce all documents responsive
to Plaintiff’s discovery requests pursuant to NRCP 16.1, 26,33,34 and NRCP 37 within ten (10)
days of Notice of Entry of this Order.

+ §A N |

ITIS FURTHER ORDERED that Defendant shall pay $4658-00 for rel ated attorney’s fees
and costs for failing to comply with discovery rules and for Plaintiff having to bring this motion, also

within ten (10) days of Notice of Eatry of this Order.
DATED thisg Z day of April, 2009.

DISTRICT COURT JUDGE

Respectfully submiticd by:
ALDRI‘I}IH LAW

A

Jonn P, Aldrich, Bsq.
Nevada Bar No. 638

Catherine Hemandez, Esq. ,
Nevada Bar No, 8410

1601 S. Rainbow Blvd., Suite 160
Las Vegas, NV 89146

(702) 853-5491

Attorneys for Plaintiff

Page2 of 2
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MOT | - FIL
John P. Aldrich 4 : . :
N DRICH T AW FTRM, LTD. - 1 e
1601 S. Rainbow BIvd., Suite 160 N6 P 1Sy
Las Vegas, Nevada 80146 o ‘ W i
(702) 853-5490 . ; e LOUNTY CLE
Attomey for Plaintiff AT . o . B ¥ UEPU TY

THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA |

COUNTY OF NYE

Estate 6f MICHAEL DAVID ADAMS by | Case No.: CV24539
and through his mother JUDITH ADAMS, Dept. No.: 2P
individually and on behalf of the Estate, ' :

. Plaintiff,-
'v._ _
SUSAN FALLINL ; DOES I-X, and ROE
COR_PORATIONS I-X, inclusive,

: Defe'ndaht's.'

SUSAN FALLINI,
| " Counterclaimant,
vs. - ,'
Estate of MICHAEL DAVID ADAMS, by
-and through his mother JUDITH ADAMS _
-individually and on behalf of the Estate

Counterdefaxldants .

PLAINTIFF’S MOTION TO STRIKE DEFENDANT’S ANSWER AND
COUNTERCLAIM

COMES NOW Plamuff JUDITH ADAMS 1nd1v1dua11y and for the ESTATE OF

MICHAEL DAVID ADAMS, by and thlough her counsel of record, John P. Aldrich, Esq., of the

| Aldrich Law Firm, Ltd., and hereby moves this Court for an order striking Defendant SUSAN

FALLINT's answer for failure to comply with a court order. Plaintiff further requests that this Court |
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issue another Order to Defendant Fallini to provide information regarding any applicable insurance
policies so that Plaintiff can collect against such insurance policies. -

This Motlon is made and based upon all papers, pleadmgs and records on fﬂe herem the

-points and authoutles and any exhibits attached hereto, and such oral argument as the court may

entertain at the time of the hearing on this matter.
DATED this H day of June 2009.-
ALDRICH LAW FIRM, LTD.

Bya p@w

John P. Aldrich .
T -Nevada Bar No. 6877
’ ALDRICH LAW FIRM, LTD.
"+ +:71601°S. Rainbow. Blvd., Suite 160
- Las Vegas, NV 8914'6_ ‘ :
+(702) 853-5490 -
- Attorneys. for Plamnﬁ‘

PLAINTIFF ’S NOTICE OF MOTIOV TO STRIKE DEFENDANT ’S
- _ANSWER AND COUNTERCLAIM

PLEASE TAKE. N OTICE that the under31gned will bring a Mot1on 10 Strlke Defendant s

Answer and Counterclalm for heaﬂng before the above entltled Court on the L_g dayof _____

% 2009 at the hour of Z Zlé ).Q_m or as soon thereaftef as counsel may be heard.

DATED th1s H day of June 2009 N
ALDRICH LAW FIRM LTD

oy th,., % W
7 // Johm P. Aldrich". -~
‘Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD.
- 1601-S. Rainbow. Blvd., Suite 160
- Las Vegas, NV 89146
- (702) 853-5490 +°

Affnrnm;v for Plamttff

Page 20f 7
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POINTS AND AUTHORITIES
L
FACTS

Thls lawsult arises out- of an 1n01dent that occurred on or about July 7, 2005. At
approximately 9: OO p.m. on that day, MICHAEL DAVID ADAMS (“Adams") was driving his 1994
J eep. Wrangler on SR 375 highway in Nye County, when he colhded w1th a Hereford cow ("cow"
owned by Defendant SUSAN FALLINI ("Falhm") Adams died at the scene as a result of the
impact. _ ‘ _ |
The decent’s mother, JUDITH ADAMS ("Judith), filed a complaint on behalf of Adam's
estate on Not/ember 29, 2006 and properly served Fallini with process. Fallini filed her Answer and
Counterclaim on March 14, 2007. On October 31, 2007, Plaintiff submitted' interrogatories to

Fallini. (EXhlblt 1) Those mterrogatones were never answered. -Adams also submitted requests

for admlssmns and 1ts first set of requests for productlon of documents on October 31, 2007.

(Exhibits 2 and 3, respectively.) A second set of requests for product1on of documents were
subnntted to Falhm on J uly 2,2008, 1equestmg information as o Fallini's insurance policies and/or'
carriers that may provide coverage for damages that occu_ned as aresult of the incident (Exhibit 4. )*'

‘Fallini never responded to any of these tequests. , To this date, Fallini‘has not produced any
tesponses of any kind to Plaintiff"s written discovery requests. Despite an extension requested by
Plaintiff and granted by the Court, the discovery period has lapsed without any responses being
provided by Defendant . |

~ Onor about April 7, 2008 (and agam onMay 14,2008 w1th a Certlflcate of Service), P1a1nt1ff

filed a Motion for Partial Summary F udgment Defendant did not oppose that motion and the Court
granted that- Motion on July 30, 2008 Notlce of entry of the Order Grant1n<r Plaintiff’s Motion for
Summary J udgment was served on Defendant on August 15, 2008. (Exhibit 5.)

Plaintiff atténpted to amicably resolve the discovery dispute and obtain a copy of

Defendant’s applicable insurance policies, but to no avail. On February 24, 2009, Plaintiff sent

| letters to Defendant’s counsel seeking responses to the discovery. (Exhibit 6.)

Plaintiff’s counsel, Mr. Aldrich, has attempted to discuss this discovery issue with

Page 30f 7
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‘No Teturn ca11 ever came. (Exhrblt 7))

.comply with the order of this Honorable Court and respond to all Plamtrff’s discovery requests A

pursuant to NRCP 26. According to NRCP 34, Defendant was 30 days from receipt of the requests

Defendant S counsel Mr. Kuehn, as well. Onor about March 6, 2009, Plarntrff’s counsel contacted
the office of Defendant’s counsel. Mr. Aldrich was informed that Mr. Kuehn was not available. Mr.

Aldrich left a message with Mr. Aldrich’s phone number and asked that Mr. Kuehn return the call.

On March 18, 2009 M. Aldrrch again contacted the office of Mr Kuehn. M. Aldrich was
informed that Mr. Kuehn was not available. Mr. Aldrich left a message with Mr. Aldrich’s phone
number and asked that Mr. Kuehn return the call. No return call ever came. (Exhibit7.)

| "On March 23, 2009 Plaintiff filed a-Motion to Compel Defendant’s Productlon of
Documents mcludmg information regarding any insurance policies that may provrde coverage for
the incident as contemplated in the Plaintiff's second request for docurments. This motion was heard
on April 27, 2009 The Defendant s attomey, Mr. Kuehn, attended the hearrng Mr. Kuehn did not
oppose the motion to compel and agreed at the hearing it was warranted Mr. Kuehn prov1ded 10
explanatron as to why Defendant fa11ed to respond to all drscovery requests Mr. Kuehn agreed .
sanctions were warranted, however he dlsputed the amount of sanctions. (See Affidavit of Catherine
Hernandez, Esq., attached hereto as Exhibit 8.) This Honorable Court granted the Motion to Compel
and awarded John Aldr.ich,‘ Esq., $750.00 in sanctions for having to bringthe rno_tion. A Notice of
Enfry of Order on the order granting the motion to compel was entered on May 18, 2009. It was

served by mail on Defendant on May 14, 2009. (Exhlblt 9) To date Defendant has failed to

Further, Defendant has failed to pay the sanctions ordered by this Honorable Court.
LEGAL ARGUMENT

PLAINTIFF’S MOTION TO STRIKE Dggfggﬁ%\ﬂ FALLINI’S ANSWER SHOULD BE

Pursuant to NRCP 34, Plaintiff has the right to request documents which are discoverable

for production of documents to provide appropriate responses. Defendant has provided no responses -'

whatsoever, nor has Defendant obj ected to any request. NRCP 34(b) permits a party to seek relief

Page 4 of 7
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‘under NRCP 37(a) if the party whoreceives discovery requests fails to respond appropriately. NRCP

37(a) provides that the Court may enter an order compelling a non-responsive party to disclose the -
requested mformatlon This Court has entered an order compelhng Defendant to respond to
Discovery requests. Defendant has faﬂed to comply with this order

NRCP 37(b)(2)(c) permrts “an order strrkmg out pleadmgs or parts thereof,” for drscovery
abuses. “Selection of a particular sanction for dlscovery abuses under NRCP 37 18 generally a
matter committed to the sound discretion of the d1strtct coutt.” Stublr V. Bzg Il T rucks, Inc., 107
Nev. 309, 312- 313 810P.2d 785 (1991) (c1t1ng Fire Ins. Exchange v. Zenith Radio Corp., 103 Nev.
648, 649, 747 P.2d 911,912 (1987) and Kelly Broadcasting v. Soveretgn Broadcast,_% Nev. 188,
192, 606 P.2d 1089, 1092-(1980.)) In Hamlett v. Reynolds, desprte orders from the discovery

: comrmssmner and the district court, as well as having monetary s sanctions imposed, Hamlett refused

to comply with Reynold’ s discovery requests. Fmally, after a year of attempts to force Hamlett to '

_comply, the district court struck Harnlett s answer and entered’ default aualnst him as a failure to

_ comply W1th drscovery orders Hamlett appealed The Nevada Supreme Court held that default

judgments W111 be upheld where “the normal adversary process has been halted due to an |

unresponsive party, because d111gent partles are entrtled to be protected agamst mterrmnable delay-

‘and uncertainty as to their legal rights.” Hamlett V. Reynolds 114 Nev. 863,963 P.2d 457 (1998)

(citing Skeen v. Valley Bank of Nevada, 89 Nev 301, 303, 511 P 2d 1053, 1054 (1973)
Inthe present case Defendant has farled to prov1de NRCP 16.1 drsclosures and has failed to

respond to any Wrrtten discovery propounded by Plaintiff. Plaintiff submitted her initial

{| interrogatories to Defendant on October 31,2007, and continued sending various d1scovery requests

. through July 2, 2008. Plaintiffs subrmtted mterrogatones requests for admission; and two sets of '

requests for productlon of documents, including a request that Falhm produce all related insurance

information regarding the incident.

Despite these discovery requests, Defendant has failed and refused to cooperate or respond.
Plaintiff’s counse] has made phone calls and submitted letters to Fallini’s counsel notifying them of
these discovery requests to no avail. (Exhibits 6 and 7. j Nevertheless, Fallini failed to provide any

of the information as requested despite the extension. Plaintiff was then forced to file a motion to
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26.

27
28

the discovery rules.:

/1l
Wi
/11

compel. Defendant did not oppose the‘motion, but agreed it was warranted. Yet, Defendant failed
to comply with the order. _ | | |
Defendant has failed td produce any s0rto_f discovery despite numerous formal requests,
followed by phone calls and letters -for neariy. a year and a half from the 'initia_l submission of
interrogatories on September 10, 2007. As" shown aborze Plaintiff has made several 'good fait}r
efforts to procure the d1scovery without court intervention, including re-opening discovery and
extendmg the deadline. Plaintiff fmally sought court intervention and this Court issued an order
compelling Defendant to comply with discovery requests Nevertheless Defendant contmues to
show no interest in cooperatmg with. d1scovery ouidelines or this Court’s order. Defendant s fallure
to comply with this Court’s order and all d1scovery 1equests has completely halted the normal
adversary process Plaintiff therefore respectfully requests that NRCP 37 sanctions be levied against

Defendant and her answer be str1cken for her blatant fa11ure to comply with this Court’s order and

» Plaintiff further requests that thls Court issue another Order to Defendant Fallini to provide
mformatlon regardmg any apphcable 1nsurancep01101es Plaintiff must notify Defendant s insurance
prior to Plaintiff obtammg a default judgment and collect against such i insurance pohcles Estate'

of Lomastro v. Amerzcan F amzly Insurance, 195 P. 3d 399 (2008).

Page 6 of 7
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23
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25
26
27
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111
CONCLUSION
Based upon the above Plaintiff s request ari Order Stnkmg Defendant’s Answer as Defendant
has fa_ﬂe_d to ;espond to any discovery requests and failed to: comply with Court’s Order Compelling
Responses to Plaintiff’e Discovery Requests. -Plaintiff further requests ﬁhis Honorable Cour’t issue -
another order compelling Defendant to produce applicable insﬁrence"policies_. |
DATED this__! | _day of June, 2009. |
'ALDRICH LAW FIRM, LTD.

By % /ﬂ W—-‘/(

~John P. Aldrich
- Nevada Bar No. 6877 A

ALDRICH LAW FIRM, LTD.
1601S. Rainbow Blvd., Suite 160
Las Vegas, NV 89146
(702) 853-5490 .
Attorneys for Plaintiff

3

CERTIFICATE OF SERVICE .
IHEREBY CERTIFY that on the _)bjé%y/of June 2009 I mailed a copy of
PLAINTIFF § MOTION TO STRIKE DEFENDANT S ANSWER ina sealed envelope to the
followmg and that postage was fully paid thereon:

Harold Kuehn, Esq.

Gibson, & Kuehn

1601 E. Basin Avenue, Suite 101
Pahrump, NV 89060 '
Attomey for Defendant/C ounterclaimant

Katherme M. Balkel Esq. :
Law Office of Katherine M. Barker
701 Bridger Ave, Ste. 500

Las Vegas, NV 89101
Attorney for Counterdefendant
Estate of M ichael David Adams

}Qum EM /w;éz-

An &mployee of Aldrich Law Firm, Ltd,
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- THE STATE OF NEVADA
COUNTY OF NYE '
 Estate of MICHAEL DAVID ADAMS, ~ v
by and through his mother JUDITH . Case No.: CV24539
ADAMS, individually and on behalf of the Dept.: 2P
Estate, o : i ‘
Plaintiffs,

' SUSAN FALLINI,

ADAMS, by and through their attoméys, Aldrich & Brysoh, LLP, hereby requests that Defendant,

INTG

John P. Aldrich

Nevada Bar No. 6877

Stacy D. Harrop

Nevada Bar No. 9826
ALDRICH & BRYSON LLP
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 - ‘
(702) 853-5490 .

(702) 853-5491 (fax) -

Atiorneys for Plaintiffs

' THE FIFTH JUDICIAL DISTRICT COURT

vs. ' - o
SUSAN FALLINI, DOES I-X and ROE -
CORPORATIONS I-X, inclusive,

‘ .Defendants;

| Counterciaimant,
. R
Estate of MICHAEL DAVID ADAMS, .
by and through his mother JUDITH :
'ADAMS, individually and on behalf of the . :
Estate, _ ' L

Counterdefendants.

PLAINTIFF’S FIRST SE.T.OF INTERROGATOR[ES TO DEFENDAN T FALLINL
TO: SUSAN FALLINI, Defendant/ Counterclaimant

TO: HAROLD KUEHN, ESQ., attorney for Defendant/Counterclaimant |
Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and through his mother JUDITH

pursuant to Nev. R. Civ. P. 33, answer the following Interrogatories, 1n writing, under oath, within

thirty (30) days of service hereof:
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“"document" and "writing" shall include, but are not limited to, any books parhphlets, periodicals,

’correspondence agreements, apphcatlon ﬁnanc:1a1 records security instruments, dlsbursements

RSN
w .

’ written, recorded, transcribed, punched, tapes, filmed or graphic matters, however produced‘bor
reproduced in Defendant's possession, custody or control or to which defendant has or has had -

fi access.

-and others who are in the possession of or who inay have obtained information for or on behalf of

DEFINITIONS AND INSTRUCTIONS

| The following prelirrlinary definitions and instructions apply to each ef the Interrogatories
set forth hereafter 'arld are deemed to be incorporated therein. | |
A. When used in these Interrogatories, the term “Defendan‘r,'” its plural or any synonynr
thereof, is intended to and shall embrace and include, in addition to the named party or parties, |
counsel for said party and all agents, servants, employees, represbéntatives, investigators and others
who are in pessession of, or may have obtained, information for or on behalf of the named
Defendant. Asto each person, please state his or her full name, last’ k_.nown'residence.address and
telephone number, and his or -her job ﬁ’de, capacity or pesition .at such last known employment.
' B. | As used in these Interrogatories, the terms "document" and '"Writing" arld the plural -
forms thereof shall mean all written, recorded or graphic matters, ,héwever produced or reproduced,

of every kind and description, peﬂairﬁng in any way to the subject matter of this action. ‘The terms
memoranda (mcludmg those of telephone and oral conversatmns) e-mails, contracts,

checks- barik statements, time records accounting orﬂnanmalrecords notes, diaries, logs, telegrams,
or cables prepared drafted received or sent tapes, transcnpts recordmgs minutes of meetings,
directives, workpapers charts, drawmgs prints, flow sheets, photographs film, computer printouts,

medlcal and hospital records and}reports,- x-ray photographs, advertisements, -ca’calogs,' or any hand-

C. As used throughout these Interrogatories, the term "you," its plural Or any Synonyms
thereof, is 1ntended to and shall embrace and include in addition to the named party or parties,

party or par ties, and all agents, servants, er_n_ploy , Tepresen ntatives, investigators

the named party or parties.

D. As used throughout these Interrogatories, the term "person,” or its plural or any

Page 2 of 10
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synonyrns thereof, is intended to and shall embrace and include any individual, partnership,
corporation, company, association, government agency (whether federal, state, local or any agency
of the government ofa forelgn country) or any other entlty

E.  Asusedthroughoutthese Interro gatorles theterm ' commumoatlon its plural or any
s'ynonyms th_ereof, is 1nten‘ded to and shall embrace and include all ertten commumcations, and with
respect to a.li communioations; shall include but is not limited to every discussion,
conversation, conferonce,"nieoting, interview, telephone call or doctor or other proféssional service
visit. | ‘ | | _ |

F. (a) Asused throughout these Interrogatorles the ‘terms ”1dent1fy," "1dent1ty," or
"1dent1f1cat10n " their plural Or afy synonyms thereof, when used with reference to a person, shall

mean to state the full name and address, and where applicable, the present vposmon and busmess, if

known and each prlor posmon and busmess

b) As used throughout these Interrooatones the tenns "1dent1fy " "1dent1ty,'f or-

"identification," their plural or synonyms thereof, when used with reference to a document mean to

state:

(1)  The general nature of the do cument or obje ect ie., whetheritis a Ietter .
a memorandum, a report, a drawm a chart or tracing, a pamphlet etc;;
- (2)  The general subject matter of the document or object;

_ (3) The. ‘name,‘c'urrent or last known business address and home address
of the ori ginal author or draftsman (and, if different, the signor or si gnors), and of uny nerson who
has edited, co‘rrectéd, revised or amended, or who has entered any initials or comment or notation
fhereon; | | |

v(4) The date thereof, including any date of any such editing, correcting,
amending or revision; | '
. (5)  Anynumerical d.esignaion appearing thereon, such as a file reference;
(6)  The name of each reolplent of a copy of the document or Ob_] ect; and
(7D Theplace where and thevpersonnow having custody or control of each

such document or object, or.if such document or object has been destroyed, the place of and reasoris

Page 3 of 10
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for such destruction.

(c) Asused fhroughout these Interrogatories, the terms "identify," "identity,"' and
”identiﬁcaﬁon,” when used in reference to a communication, mean to statel with respect to -each
communication, the néture of the communication (telephohe call, letter’, etc.), the date of the
communication, the persons who véerepresent at or participated in the communication or with whoin |
or from whom the communication was made, and the substance of the statement made by each |-
person involved in such communication. | | | |

G.  Allinformationisto be dlvulged wh1ch isin Defendant‘spossessmn or control, or can

be ascertained upon reasonable 1nvest1gat1on of areas W1th1n your control The knowledge of

Defendant's attorney is deemed to be Defendant's knowledge, so that apart from privileged matters,

if Defendant's attorney has knowledge of the 1nformatlon sought 1o be elicited herein, said

knowledge must be mcorporated into these answers, even 1f such mformatmn is unknown to

_Defendant md1v1dua11y

H.  Wheneveryouare ‘unable to state an answer to these Interrogatones based upon your
own peréo_nal knowledge, please so state, and identify the person orpersons you believe to have such -

knowledge, what you believe the correct answer to be, and the facts upon which you base your

answer.

I Whenan Inferrogatory callé for'an answer in more than one part, each part should be

separated so that the answer is clearly understandable

.J.  Each Interrogatory should be construed mdependently No Interrogatory should be
construed by reference to any other Interro. gatory if the re_sult is a limitation of the scope of the
answer to such Interrogatory. ' |

K. "And" and "or" shall be construed disjunctively or conjunctively asnecessary, inorder

to bring within the scope of the Interrogatory all responses which mi ght otherwise be construed to

L. If an Interrogatory is objected to, in whole or in part, or if information résponsive to
an Interrogatory is withheld, on the ground of privilege ot otherwise, please set forth fully each

objection, describe generally the information which is withheld, and set forth the facts upon which
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Defendants rely as the basis for each such ObJCCtlon ‘ | |

M.  These Interrogatones are addressed to all Defendants. If, for an Interrogatory, the
answers for all Defendants would be the same, only one answer is necessary. If the Defendants
answers to an Interrogatory would vary among them, state and identify answers for each Defendant _
separately. A o

N.  Pursuantto Nev.R. ClV P.26, you shall 'supp'le'ment your responses according to the |.
following: R | |

| (a) A party is under a duty reasonably to supplement his fesponse with respect
to any question direotly addressed to (A) the identity and location of persons.having knowledge of
dlscoverable matters and (B), the 1dent1ty of each person expected tobe called asan expert witness
at trial, the subJect matter on whlch he is expected to test1fy and the substance of his testimony.

(). A party is under a duty reasonably to amend a prior response if he obtains

| information upon the basis of which (A) he know_s that the response was incorrect when made, and

(B) he knows that the response though COrrect when made is no longer true and the circumstances
are such that a failure to amend the response is in substance a knowing concealment.

INTERROGATORIES

]NTERROGATORY NO. 1:

State your name, address telephone number, Soc1al Security number, date of birth and

blrthplace
]NTERROGATORY NO. 2:

If you have ever been conv1cted of a felony or a misdemeanor having to do with truth or
verac1ty, set forth all relevant facts relating to such conviction ‘including, but not limited to, the

nature of the crime and the date and place.of each conviction, and any fine or sentence imposed.

INTERROGATORY NO. 3:

State the location of your pro PT‘f‘V Fmd whether it is located within “open range.” If it is not
Jocated within “open range,” state any grazing restrictions that apply to your land, including any
requirements regarding the fencing in of your animals or keeping your animals off the roadways.

NOTE: Asused throughout these interrogatories “open range” is to be defined as set forth in NRS
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INTERROGATORY NO. 4:

State the number of cattle that you own, how long you have owned the cattle, the purpose for
which you raise the cattle, and the number of employees or independent contractors you hire to keep

track of the cattle. .
]NTERRO GATORY NO. 5:

Provide a description of the typical grazing area of your cattle, including the distance from
your ranch that your cattle typ1ca11y graze a.nd whether those areas of typical grazing are- in “open
range.” If those areas are not located Wr‘dun open range ’ state any grazing restrrctlons that apply

to those areas, including any requuements regardmg the fencrng in of your ammals or keepmg your

animals off the roadways.

'INTERROGATORY NO. 6:

State any and all policies, standards procedures or practlces that you follow with regard to

tracking the location of your cattle. Include i m-your answer how often you confirm the location of

your cattle and how often .that you confirm that all cattle are accounted for.

.WTERROGATORY NO. 7

State any.and all pohcles standards procedures, or practices that you typically follow when

|| you discover or are notified that any of your cattle are located on a brghway Include in yOur answer.

whether you follow dlfferent policies, standards procedures or practices depending on whether the

|l cattle is located in “open range” or not, and whether you proceed to remove your cattle from the

roadway and, if so, the time lapse that typrcally occurs between notification and your removal of the

cattle.

INTERROGATORY NO. 8:

 State the last time you had confirmed the location of the cow that is the subject of this Jawsuit
prior to the subject accident. Include in your answer a description ot tl- confirmed location of that
cow, including whether that location was in “open range,” the date on which that location was

confirmed and who confirmed the subject cow’s location. =

/11
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INTERROGATORY NO. 9:

Based on the location asprovided by you in the preceding interrogatory as the starting point,
prov1de whether the subject cow would have had to cross a fence or fenced property in order to arrive
at the location of the subJect accident with Plamuff Include in your answer a descrlptlon of the
locatlon of any fences or fenced property that the cow would have had fo ¢ Cross.

INTERROG-ATORY NO. 10:

State all time within the five (5) years prior to the subject incident when you 1ost track of any

of your cattle or were notified that one or more of your cattle were on or near any roadway.-

]NTERROGATORY NO. 11:

State whether any of your other cattle, other than the cow that is a subject of this lawsuit,
were at or near the location of the subject accident with Plaintiff at the time of that accident. or
shortly thereafter. | |
}NTERROGATORY NO. 12:

Describe w1th part1cu1ar1ty howyour cattle are marked and/or branded, including the subJ ect |
cow. Include in you answer whether your cattle have ear taos and, if so,  whether those ear tags are

florescent, reﬂect light or otherwise 1um1nesce at mght or when illuminated.

INTERROGATORY NO. 13:

Describe with partlculan’cy, based on your observatlons and personal knowledge of the
industry, the common practice among cattle owners in Nye County regardmg how thelr cattle are |
marked and/or branded Include in you answer whether it is common practice in Nye County for
cattle to have ear tags and, if so, whether those ear tags are florescent reflect light or otherwise
luminesce at night or when illuminated.

INTERROGATORY NO. 14:

Identify sufficiently to permit service of a subpoena any expel-'t or consultant with whom you

T AmraTI e
nave Cuunuuxucawd or

intend to utilize at trial or arbitration in connection with the occurrence which
is the subject matter of this action, and state the specific area of knowledge of each such person, their

expected testimony,‘ and the date when each such person was first contacted.

/11
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INTERROGATORY NO. 15:

Identlfy sufficiently to permit servme of a subpoena duces tecum or Rule 34 Request for
Production, each document, writing, or physical obJ ect provided to each person identified in your
answer to the preceding interrogatory and each document, writing or communication you have
received frofn each sueh personA A V |

INTERROGATORY NO. 16:

Identify sufﬁc1ent1y to permit service of a subpoena, duces teeum or Rule 34 Request for

Production, each document writing or commumca‘uon of whlch you or your attorney have

: possessmn or control from or by any Plaln’uff Defendant, w1tness or any agent or representanve of

any Defendant, Plaintiff or any w1tn_ess, Wh]Ch pertains in any manner to this accident or to the issues
arising therefrom. '

INTERROGATORY NO 17

Identify sufficiently to permlt service of a subpoena duces tecum or Rule 34 Request for
Production, each document, writing or physical ObJ ect known to you pertammg to ﬂ]lS accident or
to the issues arising therefrom not previously 1dent1ﬁed in your answers to the preceding
interrogatories. o | - A |

INTERROGATORY NO. 18:

Descrlbe with partlcularlty any and all 1n01dents in the ten (10) years pnor to the subJ ect
1nc:1dent Where your cattle were 1nvolved in an 1n01dent with any man-made or man—operated Obj ect |
on aroadway. Include in your answer.a descnptl on of the incident, the date of the incident, the name

of the party in the motor vehicle, whether»any injuries or fatahtles resulted, and whether 11t1gat10n

~was 1nst1tuted

]NTERROGATORY NO.19:

Set forth each and every fact which you contend suppofts your defense of the allegations

INTERROGATORY NO. 20:

If your answer to any of the Requests for Admissions served herewith is anything other than

an unqualiﬁed admission, please set forth all facts upon which you base your response for each
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Request.
INTERROGATORY NO. 21:

DATED thlsﬁl day of October, 2007.

- State the name, title, and position of the person(s) other than your attornéy, who helped

prepare or supplied information for the answers to Plamtlff s Interro gatorles

ALDRICH & BRYSON LLP -

va

Jobd P. Aldfich 7 0
Nevada Bar No. 6877 '

. ‘Stacy D. Harrop
Nevada Bar No. 9826
1601 S. Rainbow Blvd., Suite 160 -
Las Vegas, Nevada 89146 ‘
(702) 853-5490
(702) 853-5491 (fax)
Attorneys for Plaintiffs -
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- CERTIFICATE OF MAILING
I hereby certify that on this Z)_{_:Ek/day of October, 2007, ‘service of the foregoing
PLAINTIFFS’ FIRST SET OF INTERROGATORIES TO DEFENDANT FALLINI was made
this date by depositing a true and correct copy of the same for mailing in Las Vegas, Nevada,

addresse_d to: -

Harold Kuehn, Esq.
Gibson, & Kuehn

921 S. Highway 160, #203
Pahrump, NV 89048

P.O. Box 1411

Tonopah, NV 89049 : ‘
Attorney for Defendam‘/C’ounterclazmam‘
Susan F allini.

Katherine M. Peck, Esq.
Peck Law Offices- :
701 Bridger Ave, Ste. 500

Las Vegas, NV 89106 ,
 Attorney for Counterdefendant
Estate of Mzchael Davzd Adams /—\ i

An ep loyee of A/LDRICH & BRYSON, LLP

7
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1 Stacy D. Harrop

(702) 853-5490

O 0 0 O R W N

THE STATE OF NEVADA
- COUNTY OF NYE
Estate of MICHAEL DAVID ADAMS, ’
by and through his mother JUDITH Case No.: CV24539 -
"~ ADAMS, individually and on behalf of the Dept. - 2P
Estate, _ _ o : ,
Plaintiffs, -

& 'QE
A

REQT
JohnP. Aldrich - .
Nevada Bar No. 6877

Nevada Bar No. 9826

ALDRICH & BRYSON LLP
1601.S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 '
(702) 853-5491 (fax)

Attorneys for Plaintiffs

'THE FIFTH JUDICIAL DISTRICT COURT

vs. : '
SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS X, inclusive, -

o .> Defendants.

- VS,

. TO: HAROLD KUEHN, ESQ., atiorney for Defendant/Counterciaimant

SUSAN FALLINI,

Counterclaiimant,

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, individually and on behalf of the
Estate, B

- Counterdefendants. '

. PLAINTIFES’ FIRST SET OF REO}(‘JESTS FOR ADMISSION TO DEFENDANT

TO: SUSAN FALLINI, Defendant/Counterclaimant

Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and through his mother JUDITH
ADAMS, by and through their attorneys, Aldrich & Bryson, LLP, hereby request that Defeﬁdant,
pursuant to Nev. R. Civ. P. 36 respond to the following Requests for Admission within thirty (30)

days of service hereof:
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REQUEST FOR ADMISSION NO: 1:

Admlt that your property is not located Wrthm open range.” _
NOTE As used throughout these requests “open range” is to be deﬁned as set forth in NRS
568.355.

REOUEST FOR ADMISSION NO. 2:

Admlt that youare the owner of the cow that is mentloned in ofthe Complamt on file herein
(hereafter ‘subject cow”).

REOUEST FOR ADMISSION NO. 3:

* Admit that it is the common practice of Nye County ranchers to mark their cattle with
reflective or luminescent tags.

REOUEST FOR ADMISSION NO. 4:

Adm1t that the subject cow was not marked with a reﬂecnve or lumlnescent tag.

REOUEST FOR ADMISSION NO. 5:

Admit that the subJ ect cow crossed a fence to arrive at the location of the subj ect acmdent
described in the Complamt on file herein.

REOUEST FOR ADMISSION NO. 6:

Admit that your cattle have previously been mvolved inincidents with motor Vehlcles on the a

REOUEST FOR ADMISSION NO.7:

Admit that you do not track the location of your cattle whﬂe they are grazing away from your
property. :
REQUEST FOR ADMISSION NO 8:

Admlt that you.do not remove your cattle from the roadway when notified that the cattle are
ma roadway. v

REQUEST FOR ADMISSION NO. 9:

Admit that the subject cow was not visible at 1ﬁght.

REQUEST FOR ADMISSION NO. 10:

Admit that you were aware that the subject cow was not visible at night prior to the incident

Page 2 of 4
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that is the subject of the Complaint on file herein.
REQUEST FOR ADMSSION NO 11:

© Admit that the subject cow was in the roadway of SR 375 at the time of the 1nc1dent that is
the subject of the Complaint on ﬁle herein.
REQUEST FOR ADMISSION NO 12

* Admit that the subject cow S presence in the roadway of SR 375 was the cause of the motor

|| vehicle accident that is the subJ ect of the Complamt on file hel ein.

REQUEST FOR ADMISSION NO.13:

Admit that you did not know the location of the sﬁbject cow at the time of the incident that
is the subject of the Complaint on file herein. - ‘ |

REOUEST FOR ADM]SSION NO. 14:

Admit that the presence ‘of a reflective or lummescent tag on the subJ ect cow would have

‘made the subJ ect cow visible at the time of the mmdent that is'the subject of the Complaint on file

herein. .
DATED thls31 day of October 2007
| ALDRICH & BRYSON, LLP

Jok'P. Aldrich 7 V
Nevada Bar'No. 6877
Stacy D. Harrop 3
Nevada Bar No. 9826
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada489146
- (702) 853 5490
- (702) 853-5491 (fax)
Atl‘m neys for Plaintiffs
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Katherine M. Péck-, Esq o

CERTIFICATE OF MAILING .
T hereby certify that on this Z:__“_Tzfd'ay of October, 2007, service of the quegoing
PLA]NTIFFS’ FIRST SET OF REQUESTS FOR ADMISSION TO DEFENDANT FALLINI
was made this date by deposi;ting‘ a true and éorrect.copy of the. same for mailing iﬁ Las Vegas,

Nevada, addressed to:

Harold Kuehn, Esq.
Gibson, & Kuehn

921 S. Highway 160, #203
Pahrump, NV 89048

P.0. Box 1411
Tonopah, NV 89049 . -
Attorney for Defendant/Counterclaimant

Peck Law Offices '
701 Bridger Ave, Ste. 500
Las Vegas, NV 89106 -
Attorney for Counterdefendant
Estate of Michael David Adams

Lo

R A L
- woﬁe of ALIRICH & BRYSON, LLP

3
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vs. ' o '
" SUSAN FALLINL DOES I-X and ROE

REQT

John P. Aldrich

Nevada Bar No. 6877

Stacy D. Harrop

Nevada Bar No. 9826
ALDRICH & BRYSON LLP
1601 S. Rainbow Blvd., Suite 160

Las.Vegas, Nevada 89146

(702) 853-5490 -
(702) 853-5491 (fax)
Az‘tor neys for Plazm‘zﬁ%

THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA
- COUNTY OF NYE.
Estate of MICHAEL DAVID ADAMS, | N
by and through his mother JUDITH = - | Case No.: ~ (CV2453%
ADAMS, 1nd1v1dually and on behalf ofthe | Dept.: 2P
Estate, } :

Pla'mtiffs, '

CORPORATIONS I-X, 1ncluswe

Defendants
SUSAN FALLINIL,

" Counterclaimant,
vs. -
Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

‘ADAMS, 1nd1v1dua11y and on behalf of the
Estate, :

Counterdefendants

PLAINTIFFS’ FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO
DEFENDANT FALL[NI

|| TO: SUSAN FA-LL[NI, Defendant/Counterclalmant

TO: HAROLDKUEHN, ESQ., attorney for Defendant/Counterclaimant

Plaintiffs, Estate of MICHAEL DAVID, ADAMS, by and through his mother JUDITH
ADAMS, by and through their attorneys, Aldrich & Bryson, LLP, hereby fequests that Defendant,
pursuant to Nev. R. Civ. P. 34, respond to the following Requests for Production of Documents

within thirty (30) days of service hereof:
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“document” and “wrrtrng” shall 1nc1ude but are not hmrted to, any books, pamphlets per10d1cals
l

15: :
16 |

DEFINITIONS AND INSTRUCTIONS

The followmg prehmrnary definitions and instructions apply to each ofthe Requests setforth |
héreafter and are deemed to be 1ncorporated therein. . ' |
A.  Whenused inthese Requests, the term “Defendant” or “Defendants,” its plural or any

synonym thereof, is intended to and shall embrace and include, in addition to the named party or 1

others who are in posseséion of, or may have obtained, information for or on behalf of ‘the named
Defendant. Asto each person, please state his or her full name, last known residence address and |
telephone nurnber,.and his or her job title, capacity or position at such last known employment.
B..  Asusedinthese Requests the terms “document” and ““writing” and the plural forms
thereof shall mean all written, recorded or graphlc matters, however produced or reproduced of

every kind and descrlpnon “pertaining in any way to the subj ect matter of this action. The terms

memoranda (mcludmg those of telephone and oral conversatrons) e-maﬂs contracts 1
correspondence agreements, apphca’non ﬁnancral records security instruments, dlsbursements
checks bank statements, tlmerecords accountmg orﬁnancral records, notes, diaries, logs, telegrams, |
or cables prepared, drafted recelved or sent, tapes, transcrrpts recordmgs minutes of meetmgs
directives, Workpapers charts, drawmgs,prmts flow sheets photographs ﬁlm computer prrntouts '
medical and hospital records and reports, x-ray photographs, advert1sements, catalogs, or any'hand—
written, rec_orded, transcribed, punched, tapes, filmed. or graphic matters, however, j'prc'duced or
reproduced'in Defendant's possession, custody or control or to which defendant has or has had
access. | | | | | |

C As used throughout these Requests the term “you,” its p‘lural or any synonyms.
theleof is 1ntended to and shall embrace and include in addition to the named party or parties,
counsel for such party or parties, and all agents, servants, employees, representatives, 1nvest1gators
and others who are in the possession of or who may have obtained information for or on behalf of
the named party or parties.

D. As used throughout these Requests the term “person,” or its plural or any synonyms _

Page20f 9
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thereof, is intended to and shall embrace and include any individual, 'p_artnership, corporation,

company, associati‘on government agency (whether federal, state, local or any agency of the

government of a foreign country) or any other entlty

E. As used throughout these Requests the term commumcatlon its plural or any
synonyms thereof, is intended to and shall embrace and includeall written commumcatlons and with
respect to all communications, shall include but is not limited to every discussion,

conversation, conference, meeting, interview, telephone call or doctor or other professional service

visit.

F. () As used throughout these Requests the terms “identify,” “identity,” or

“1dent1ﬁcat1on ” their plural Or any Synonyms thereof when used w1th reference to a person, shall

{| mean to state the full name and address and where applicable, the present position and business, if _

known, and each pnor position and business.

(b)  As used throughout these Requests the terms “1dent1fy ” “1dent1ty,
;‘identiﬁcation,” thei_r plural or synonyms thereof, when used with reference toa doeument m_ean to |
state: | | -

(1) The general nature of the documentor oh'j ect, 1.e., whether itisaletter,
a memorandum areport, a d:awmg, a chart or tracing, a pamphlet etc
@) The general subJ ect matter of'the document or object;

: (3) The name, current or last known business address and home address,
of the -original author or 'dfaftsman (and, if. d1fferent, the signor or si gnors), and of any person'who
has edited, corrected, .revised or amended, or who has entered any initials-or comment or notation
thereon; | | v _

4) The date thereof, including any date of any such editing, correcting,
amending or revision; o | » |
' (5) Any 'numerical desi gnation appearing thereon, such as a file reference;
(6)  The name of each recipient of a copy of the document or obj ect;’and
) (7)  Theplace where and the person now having custody or control ofeach -

such document or object, or if such document or object has been destroyed, the place of and reasons

Page3of 9
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for such destruction.

() = As used thronghout these Requests, the terms “identify,” “identity,” and

“identification,” when used in reference to a communication, me&n to state with respect to each

communication, the nature of the cornmunication (telephone call, letter, etc.), the date of the
communicatiorr, the persous who were present ator parﬁoipated in the communication or with whom
or frorn whom the communication was made, -and_ the:substance of the statement made by each
person involved i in such communication.

G. All mformatmn istobe divulged Whlch isin Defendant's possession or control, or can
be ascertained upon reasonable 1nvest1gat10n of areas within your control. The knowledge of

Defendant's attorney is deemed to be Defendant's knowledge, so that, apart from privileged matters,

if Defendant's attorney has knowledge. of the information sought to be elicited herein, | said

knowledge must be incorporated into these answers, even if such information is unknown to
Defendant 1nd1v1dua11y | ‘

H. Whenever ‘you are unable to state an:answer to these Requests based upon your own
personal knowledge, please so state, and 1dent1fy the person or persons you believe to -have such
knowledge, what you believe the correct ansuver to be, and me facts upon which you base your I
answer. | | | -. | _ |

i.; When a Request calls for an answer in more than one part -each. part should be
separated so that the answer is cleaﬂy understandable

J. “Each Request should be construed mdependently No Request should be construed

| by reference to any other Request if the result is a limitation of the scope of the answer to such’

Request.

K.  “And” and “or” shall be construed disjunctively or coujunct'_ively as necessary, in |

i order to bring within the scope of the Request all responses whiolt-might otherwise be construed to

be outside of its scope.

L. If a Request is objected to, in whole or in part, or if information responsive to a
Request is withheld, on the ground of privilege or otherwise, please set forth fully each objection,

describe generally the information which is withheld, and set forth the facts upon which Defendants

Page 4 of 9
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rely as the basis for each such obj ection.

- M. These Requests are addressed toall Defendants If fora Request the answers forall
Defendants would be the same, only one answer is necessary. If the Defendants' answers 10 a'.
Request would vary among them, state and iden_tify anSWers for each Defendant separately.

N.  PursuanttoNev.R: Civ.P.26, you shall supplement your responses according to the
following: o | | |

| (a) A party is under a duty reasonably to. supplernent his response with respect

to any question‘ directly addressed to (A) the identity and location of persons naving'knowledge’ of

discoverable matters and (B), the 1dent1ty of each person expected to be called as an expert w1tness

I at tnal the subject matter on wh1ch he is expected to tesnfy, and the substance of his testlmony

(b) A partyis “under a duty reasonably to amend a prlor response if he obtains

information upon the basis of Wthh (A) he knows that the response was mcorrect when made, and

: (B) he knows that the response though correct when made i is no longer trueand the circumstances

are such fhat a fallure to amend the response is m substance a knowing concealment
| | REOUESTS FOR PRODUCTION
REQUEST FOR PRODUCTION NO.1: ‘

Produce any and all documents 1dent1ﬁed consulted or. referred o in your answers o

Plaintiff's First Set of Interrogatories to Defendant Fa_llnn, served concurrently herewlth.»

REQUEST FOR PRODUCTION NO. 2:

Produce any and all documents which support,'reﬁite,' or in any way relate to the allegations

Il in the Complaint on file herein and/or your defenses thereto.

REOUEST FOR PRODUCTION NO. 3:
Produce 'copies of any and all written or recorded statements allegedly made by Plaintiff or

his representative, Defendant or any represen‘cative or agent of Defendant or any witness regarding

|l the allegations which forrn the basis of this li‘tigation.

n Fals s 7oy

J;(E UEST FOR PRODUCTION NO. 4:

Produce copies of any and all non-transcribed witness statements allegedly made by Plaintiff,

Defendant or representative or agent of Defendant, or any witness regarding the allegations which

Page5of 9
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'Complaint on file herein, including all rebuttal and impeachment documents.

' REOW ST FOR PRODUCTION NO. 8:

' cattle, inClUding any ear tags.

R

form the bas1s of this 11t1gat10n
REQUEST FOR PRODUCTION NO. S:

Produce copies-.of-any and all videotapes, photo graphs; charts, or diagralﬁs which depict the
scene of the incident which forms the basis of this litigatioh.

REQUEST FOR PRODUCTION NO. 6:

Produce cépies of any and all‘ investigative reports and the underlying notes giving rise
thereto regarding the incident Whlch forms the basis of ’thls htlgatlon

REQUEST FOR PRODUCTION NO. 7:

" Produce any and all documents contemplated o be used in defense of the allegations in the

Produce COplCS of any Joumals diaries or other contemporary documentanon regardmg the
allegatlons which form the basis of this htlgatmn '
REOUEST FOR PRODUCTIONNO.9:

Produce coples of any and all documents that relate to any contact or communications |
between Defendant, or any.agent or representatwe of Defendant, and the pohce with regard to the
incident described in the Complaint on file herein. 4

REQUEST FOR PRODUCTION NO. 10:

. Produce copies of any photographs or depictions of the marks or brands used by you on your

REOUEST FOR PRODUCTION NO. il:

PlOdllCC copies of any photographs or depictions of the marks or brands, mcludmg ear tags,
commonly used by cattle owners in Nye County, as prov1ded in your answers to Plaintiff’s
Interro gatones to Defendant Fallini served-concurr ently herewﬂh

REQUEST FOR PRODUCTION NQ. 12:

Produce any and all documents that describe or depict the location of your property, the last
confirmed location of the subject cow prior to the incident, as provided in your answers to Plaintiff’s

Interrogatories to Defendant Fallini served concurrently herewith, and the location of the incident

Page 6 of 9
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described in the Complaint on file herein.

REQUEST FOR PRODUCTION NO. 13:

Produce any and all documenfs that describe or depict the any fences or fenced property that
the subject cow Would have had to crossin order to arrive at the locajtion of the subjectincident from -
its last confirmed location, as provided in your answers to Plaintiff’s Interrogatories to Defendant -
Falli'ni.served concurrently herewith. 4

REQUEST FOR PRODUCTION NO. 14:

Produce any and all documents that describe or define whether the following locations are
located in “open range” orina “herd distriet™’ your proper’ty, the last confirmed location of the
subject COW prlor to the 1n01dent or the location of the incident described in the Complamt onfile |

herem

REQUEST FOR PRODUCTION NO. 15

as pr0v1ded in your answers to Plamuff’ s Interrogatories to Defendant Falhm served concurrently

' procedures, or practices that you follow with regard to tracking the location of your cattle.

'procedures or practices that you typlcally follow when you dlscover or are notlﬁed that any of your ,

Produce any and all documents that describe or depict the typical grazmg area.of your cattle

herevmth

REOUEST FOR PRODUCTION NO. 16:

- Produce any and all _documents that describe or relate to any and all policies, standards, '_

REGUEST FOR PRODUCTION NO. 17:

Produce any and all documents that. descrlbe or relate to any and all policies, standards,

cattle are located on a highway

REQUEST FOR PRODUCTION NO. 18:

Produce any and all documents that describe or relate to any incidents in the ten (10) years |
prior to the subject incident where your cattle were involved in an incident with any man-made or
man-operated object on a roadway.

1"
1171

Page 7 of 9
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1 REQUEST FOR PRODUCTION NO. 20:

REQUEST FOR PRODUCTION NO. 21:

'requests for productlon of documents

REQUEST FOR PRODUCTION NO. 19:

Produoe .a.list of all experts with w}_lom you have c’ommunicated_in connection with this
matter, and a copy of any reports received from those experté, along with a copy of all documents
which were provided to the oxpert and t%zere utilized by said expert in fonﬁihg an opiniort, as well

asany notes of communioation‘ with said experts.

Produce any and all documents that support any and all of your demals to the Requests for

Admissions served concurrently herewith.

~ Produce any and all documents consulted, refcrenced ‘o1 utlhzed in respondmg to these

DATED th1sa‘l day of October, 2007.
ALDRICH & BRYSON LLP

John P. A4arich A
Nevada Bar No. 6877 '
Stacy D. Harrop '
Nevada Bar No 9826 : ,
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 .
~(702) 853-5490
- (702) 853-5491 (fax) -
Attorneys for Plazm‘zf s

Page 8of 9
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|l Attorney for Defendant/Counterclazmant _

~Peck Law Offices - -

. Estate of Michael David Adams

,,A.}
N

CERTIFICATE OF MAILING

I hereby certify that on this !)‘ day of (Yt (}b 2007 serv1ce of the foregoing
PLAINTIFFS’ FIRST SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS TO

DEFENDANT FALLINI -was made ‘this date by depositing a true and correct copy ofthe sa1he for

mailing in Las Vegas, Nevada, addressed to:

Harold Kuehn, Esq.
Gibson, & Kuehn

921 S. H1ghway 160, #203
Pahrump, NV 89048

P.O. Box 1411
Tonopah, NV 89049

Katherine M. Peck, Esq.

701 Bridger Ave, Ste. 500
Las Vegas, NV 80106 -
Attorney for Counterdefendant

\(/ /

- An,employee of AT_/DRICH & BRYSON, LLP

Page 9 of 9
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REQT B o CALENDAR
BLACK ‘1%1 L%BELLO - . S ot

John P. Aldrich g
Nevada Bar No.: 6877 . JuL 82 20
10777 West Twain Avenue, Suite 300

Las Vegas, Nevada 89135

(702) 869-8801
(702) 869-2669 (Fax)
Attorneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA
' COUNTY OF NYE
Estate of MICHAEL DAVID ADAMS, e
by and through his mother JUDITH .| Case No.: CV24539
ADAMS, 1nd1v1dua11y and on behalf of the Dept.: PASE
Estate, 1. A . :
Plaintiffs,

V8. X ' S '
'SUSAN FALLINI, DOES I-X.and ROE .
,CORPORATIONS 1-X, inclusive, : '

, Defendants.

SUSAN FALLINI,.
Counterciaimant,
VS. .

Estate of MICHAEL DAVID ADAMS,

by and through his mother TUDITH - :
ADAMS, individually and on behalf of the -
Estate,

Counterdefendants :

PLAINTIFFS’ SECOND SET OF REOUESTS FOR PRODUCTION OF DOCUMENTS

TO DEFENDANT FALLINI
TO SUSAN FALLINI Defendant/Counterclalmant

TO: HAROLD KUEHN, ESQ., attorney for. Defendant/Counterclalmant

Pla1nt1ffs, Estate of MICHAEL DAVID ADAMS, by and through his mother J UDITh

ADAMS, by and through their attorneys, Aldrich & Bryson,,_LLP, hereby requests that Defendant,

pursuant to Nev. R. Civ. P, 34, respond to the following Requests for Production of Documents

within thirty (30) days of éervice hereof:
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“‘document” and “writing” shall mclude but are not lnmted to, any books; pamphlets penodlcals

thereof, is intended to and' shall embrace and include in addition to the named party or parties,

DEFINITIONS AND INSTRUCTIONS

The followmg prehmmary definitions and mstructlons apply toeachof the Requests setforth
hereafter and are deemed to be incorporated therem _

A.  Whenusedinthese Requests, the term “Defendant” or “Defendants ? 1ts plural orany
synonym thereof, is mtended to and shall embrace and include, in addition to the named party or
parties, counsel for said party and all agents, servants, employees, vrepresentatives, investi gators and
others who are inpossession of, or may have obtained, information for or on behalf of the named
Defendant. Asto each person, please state his or her full name, last known residence address and |
telephone number, and his or her job title, capacity or position'at such last known employment.

| B, As used in these Requests, the terms “docnment” and “writing” and the plural forms
thereof shall mean all written, recorded or graphic matters, however produeed or reproduced of

every kmd and descmptwn pertammg in any way to the subJect matter of ’EhlS action. The terms

memoranda (meludmg those of telephone and oral conversatmns) e-mails, contracts,
correspondence agreements, apphcatlon fmanmal reoords securlty instruments, dlsbursements
checks, bank statements time records, accountmgorﬁnanc1a1 records notes, diaries, logs, telegrams
or cables -prepared, drafted, received or sent, tapes, tIanscnp_ts, recordings, rnmutes of meetings, | |
directives, Work’papef-s, cha'rts, drawings, prints, flow sheets, photographs, film, computerprintouts?

medical and hospital records and reports, X;ray photographs;, advertisements, catalo gs, or any hand-

Wﬁtten, recorded, tr.anscribed,_ punched, tapes, filmed or graphic.'matters, however, produced or
reproduced in Defendant's possession, eustody’ or control or to which defendant has or has had

access. | |

C. As used throughout these Requests, the term “you,” its plural or any synonyms |

counsel for such party or parties, and all agents, servants, employe , Tepresentatives, investigators
and others who are in the possession of or who may have obtained information for or on behalf of

the named party or parties.

D. As used throughout these Requests the term “person,” Or 1ts p1u1 al or any synonyms

Page2 of 6
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conversation, conference, meeting, interview, telephone call or doctor or other professional service

' “1dent1ﬁcat1on ” the1r plural or any synonyms thereof, when used with reference to a person shall

state:

‘such document or object, or if such document or object has been destroyed, the place of and reasons

thereof, is intended to and shall embrace and mclude any 1nd1v1dua1 partnershlp, corporanon
company, assoc1at1on government agency (Whether federal state, local or any agency of the
government of a foreign country) or any other ent1ty '

-E. - As used throughout these Requests the term ° cornmumcanon ? 1ts plural or any
synonyms thereof, is ‘intended to and shall embrace and include all written connnumcanons and with

respect to all commumcanons shall include but is not limited to every discussion,

visit.

F. (a) As used throughout these Requests the terms “identify,” “identity,” '

mean to state the full name and address and where applicable, the present position and busmess if
known and each prior position and business. , _
(b) - As used throughout these Requests, the terms “1dent1fy ” “1dent1ty,”

“identiﬁcation,” thelr plural or synonyms thereof, when used with reference to a document mean to

(1) The general nature ofthe document or object,i.e., whether it is aletter,
a memorandurn,_.a report, 2 draW-ing, a chart or tracing, a:p‘arnphlet, etc.; '

(2) - ‘The generat subj ect matter of the documentor object; .

(3)  The name, current or last known business address and home address
of the original author or draftsman (and, if different, the signor or signors), and of any person ‘Who_
has edited, corrected, revised or amended, or who hes entered any initials or comment or notation
thereon; | B _ | |

(4) The date thereof,i.ncluding'any date of any such editing, correcting, |
'arnending_or revision; . '

| (5) ,—my numerical designation appearin g thereon, such as a filereference;
(6)  The name of each recipient of a copy of the document or object; and

(7)  Theplace where and the person now having custody or control of each

Page3 of 6
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for such clestruction.

(_c) As used throughout these Requests -the terms “1dent1fy,” “1dent1ty,” and

“1dent1ﬁcatron » when used in reference to a commumcatron mean to state with respect to each

cornrnumoanon the nature of the cornrnumcatlon (telephone call, letter, etc.), the date of the

communication, the persons who were present at or participated in the communication or w1th whom _
or from whom the cornrnumcatron was made, and the substance of the statement made by each
person involved in such commumcatron |

-G, Al 1nfonnat10n istobe dlvulged which is in Defendant's possession or conlrol orcan |
be ascerta;ined upon reasonable 1nvest1gat10n of areas within your control. The knowledge of '
Defendant's attorney is deemed to be Defendant's knowledge 80 that, apart from: pnv1leged matters
1f Defendant‘s attorney has knowledge of the mforrnatron sought to be elicited herein, said

knowledge must be mcorporated into these answers, even if sach information is unknown to

' Defendant mdrvrdually

_ H.‘ Whenever you are unable to state an answer to these Requests based upon your own

| personal knowledge, please so state, and identify the person or persons you believe to have such

‘knowledge,' what you belieue the correct‘ answer to be, and the facts upon which you base your

answer.

L When a Request calls for an answer in rnore‘.than. one part, each part should be
separated so that the answer 18 clearly understandable | | _ )

I ~ Each Request should be construed mdependently No Request should be construed‘ -
by reference to any other Request if the result is a hrnltatron of the scope of the answer to such
Request. ' _

. K. ' “And” and “or” shall be construed disjunctlvely or conjunctively as necessary, in
order to bring within the scope of the Request all responses which might otherwise be constmed to
be outside of its scope. o

L. Ifa Request is objected to, in whole or in part, or if 1nforrnat10n responsive to a :
Request is withheld, on the ground of pnvrlege or otherwrse please set forth fully each objection,

describe generally the information which is withheld, and set forth the facts upon which Defendants

~ Page4of 6
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Defendants would be the same, only one answer is necessary. If the Defendants' answers to a
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, 1nformat10n upon the basrs of which (A) he knows that the response was mcorrect when made, and

_REOUEST FOR PRODUCTION NO. 23:

complaint, including any Tesponses recerved by any - potential insurance carriers.

rely as the basis for each such objection.

M.  TheseRequestsare addressed to all Defendants. If, for a Request, the answers for all

Request would vary' among them, state and identify answers for each Defendant separately.
N. . PursuanttoNev.R. Civ.P.26,you shall supplement your responses according to the
following: | |
(a) - A party is under a duty reasonably to supplernent his response ‘with respect
to any questron drrectly addressed to (A) the 1dent1ty and location of persons having knowledge of
discoverable matters and, (B) the 1dent1ty of each person expected to be called as an expert witness
at trial, the subJect matter on which he is expected to test1fy, and the substance of his testlmony

b)) A party is under a duty reasonably to amend a pnor response ifhe obtams

(B) he knows that fhe response though correct when made is 1o longer true and the c1rcumstances '
are such that a failure to amend the response is in substance a knowmg concealment.

o REQUESTS FOR PRODUCTION
REOUEST FOR PRODUCTION NO. 22:

. Produce any insurance pohcres or carriers which may provide coverage for the incident

described in the complamt

Produce all notices to any poten’ual insurance carriers. regardrng the incident described in the

DATED this [ £ day of Tuly, 2008."
BLACK & TLOBELLO

4 4 /) AP
o [T AL,
John P. Aldrich.
evada Bar No.: 6877
10777 West Twain Avenue, Sulte 300
Las Vegas, Nevada 89135
(702) 869-8801
(702) 869-2669 (Fax)

"PageS5of 6
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'Vegas, Nevada, addressed to: -

‘Tonopah, NV 89049

Attorneys for Plaintiffs

CERTIFICATE OF MAILING

Ihereby certify that on this \7) ’/ day of July, 2008, service of the forcgomg PLAINTIFES’
SECOND SET OF REQUESTS FOR_PRODUCTION OF -DOCUMENTS TO DEFENDANT
FALLINI was made this date by depositing a true and correct copy of the same for mailing inLas

Harold Kuehn, Esq.
Gibson, & Kuehn

921 S. Highway 160, #203.
Pahrump, NV 89048

P.O.Box 1411

Attorney for Defendant/Caunterclazmant -

Katherine M. Peck, Esq..

Peck Law Offices

701 Bridger Ave, Ste. 500

Las Vegas, NV 89106 -
Attorney for Counterdefendant
Estate of Mzchael David Adams

s ég p[@yee of BLA7( & LOBELLO

Page 6 of 6
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' Las Vegas, Nevada 89135

SUSAN FALLINT,

L
T
s

NEO

John P. Aldrich, Esq.

Nevada State Bar No. 6877

Adrianne C. Duncan, Esq.

Nevada State Bar No. 9797

BLACK & LOBELLO L
10777 West Twain Avenue, Suite 300

(702) 869-8801
Attorneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT .
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH '
ADAMS, individually and on behalf of the
Estate,

CaseNo:  CV24539

Dept.: 2P
Plaintiffs,

VS.

SUSAN FALLINL, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Counterclaimant,

vS.

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, mleldually and on behalf of the
Estate,

)
)
)
)
)
)
)
)
)
)
%
Defendants. ) -
: )
)
)
)
)
)
)
)
)
)
)
)
)
)

Countcrdefendants.

IS R AN

PLEASE TAKE NOTICE that on the 30" day of July, 2008 an Order Glantmg Plaintiffs’ |

Motion for Partial Summary Judgement was entered in the above-captloned matter,

Page 1 of 2
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a copy of which is attached hereto.
DATED this 7 ’day of August, 2008.
BLACK & LOBELLO

‘¢hn P. Aldrich -
Nevada Bar No.: 6877 ‘
10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 891 35
{702) 869-8801

(702) 869-2669 (Fax)

CERTIFICAT E OF SERVICE

1 hereby certlfy that on the [_ day of August, 2008 & true and correct copy of the forecomg |

N()TICE OF ENT RY OF ORDER was deposited into the U.S. mail at Las Vegas, Nevada first-

class postage fully prepaud addressed to the followmg person(s)

Harold Kuehn, Esq. -

Gibson & Kuehn, LLP .
1601 E. Basin Avenue Ste. 101 :
Pahrump, NV 89060

Katherine M. Barker, Esq.

| Law Office of Kaﬂlerme M. Barkel

701 Bridger Avenue, Suite 500
Las Vegas, NV §9101 '

/Z/kl\/\ ﬁ—/‘wx_ \«_LJ)

-~An Erfiployee of B‘lack & LoBello

‘Page2of 2
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Moth Aldrich, Esq. - , o . fEBRﬁsBﬁNN?T

evada State Bar No. 6877 : T : D3 30
.drianne C. Duncan, Esq. : 7008 Jue 20

evada State Bar No.~9797 . ' ' Y”'\ ,
LACK & LOBELLO. _ NE COUL g \\l_ AN
10777 West Twain Avenue, Suite 300 - - - WYE Y DEPUTY

as Vegas, Nevada 89135 -
702) 869-8801
AZtorneys for Plazm‘zﬁ%

THE FIFTH JUDICIAL DISTRICT COURT
‘ THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH :
ADAMS, individually and on behalf of the
[Estate,

CaseNo:  CV24539
Dept.: . 2P :

Plaiﬁtiffs, |

VS.

SUSAN FALLINL DOES I-X and ROE
CORPORATIONS I—X inclusive,

RUSAN FALLING,
. Counterclaimant,

VS.-

3state of MICHAEL DAVID ADAMS,
y and through his mother JUDITH
DAMS, individually and on behalf of the
state, : .

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
3
_ Defendants - )
: ).
)
)
)
)
)
)
)
)
)
)
)
)
)

lfor Partial Summary Judgment before the Honorable Robert W. Lane, and John P Aldriéh, Esq.

appearing on behalf of the Plaintiffs, no other counsel present, the court having reviewed the Motion

THIS MATTER having come on for hearir_ig on Monday, July 14,2008, on Plaintiff’s Motion‘
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12.

13.

ffor Partial Summary Judgment and the J oinder to the Motion for Parti 2] Summary J udgm‘ent., having
reviewed all pl'eadings and papérs- onfile herein, and having heard the arguments of present counsel;
and good cause appearlng therefore,

TI—IE COURT HEREBY ENTERS THE FOLLOWING FINDINGS OF FACT:

Fallini’s proper“ty‘ is not locatcd within an “open range” as it is defined in

NRS 568.355. | |

Faliirﬁ is the owner of the; cow that is mentioned in the Plaintiff’s Cdmpl aint on file
herc_ain (“subject cow™). |

It is the common practice of Nye County, Nevada ranchers to mark their cattle with

 reflective or luminescent tags.
- The subject cow was not marked with a reflective or luminescent tag,

) The subject cow crossed a fcncé to arrive at the location of the subject z'iccid_entf ‘

described in the Complamt on file herem

Fallini’s cattle had prevmusly been involved in mmdents with motor vehlcles on the-

roadway

‘ Falhrn does not track the location of her catﬂe whlle they are grazing away from her |

property

" Fallini does not remove her cattle from the roadway when not1ﬁcd that the cattle are

ina roadw.ay.

The subject cow was not visible at night.

Fallini was aware that the subject cow was not visible at night prior to the incident
that is the subJect of the Complaint on ﬁle herein.

The subject cow was in the roadway of SR 375 at the timch of the incident that is the
.subj ect matter of the Complaint on file herein. |

The subject cow’s presence in the road\yay_ of SR_375 was t}re cause of the motor

vehicle accident that is the subject of the Complaint on file herein.

_ Fallini did not know the location of the subject cow at the time of the incident that.

is the subject of the Complaint on file herein.
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14, Thepresence of a reflective.or luminescent tag on the subject cow would have made

to be determmed at a later time.

Lhe issue of Defendant S duty anc\l(kr/each of duty is hereby GRANTED.

 DATED this{ | day oﬁf ( w\ , 2008.
F@.BERT Y. .** ‘E‘\EE
SISTRICT COURTTUDGE
Submitted By:

BLACK & LOBELLO

V4] ) —_ :

(///ﬂ//bw //' \/‘W‘

hn P. Aldrich

evada Bar No.: 6877 ‘
10777 West Twain Avenue, Suite 300
[Las Vegas, Nevada 89135
702) 869-8801
702) 869-2669 (Fax)

"the subject cow visible at the time of the incident that is the subject of the Complaint -

on file herein. - ‘
. THE COURT HEREBY ENTERS THE FOLLOWIN G CONCLUSIONS OF LAW
1. . Defendant Falhm had and duty to ensure thatthe subject cow was not in the roadway
at the time bf the incident described in the Complaint.
2. - Defendant Fallini had a duty to follow the._ common practice of Nye County, Nevada
ranchers and fb mark her cow with reflecting gﬁr lumination tags.. ‘
3.. v Déféndant F:'allini' bréaéhed the 'dﬁty of care fcj the décedent, as set forth in the.
',Findir.lgs of Fact aﬁd Conclusions of Law. | ‘
4, Asa resuit of Defendént Faliini ’s breach, thé decendent, Michael David Adams, was
| xilled, | | B
5. DefendantFalliniis liéblé for the‘damages to which Plaintiffis entitled, in an amount

ITIS HEREBY ORDERED that Plaintiffs’ Motion for Partial Summary Judgment asto .
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- ALDRICH LAW FIRM, L1D.
1601 S. Rainbow Blvd., Suite 160
' Las Vegas; NV 89146
(702) 853-5490
(702) 227-1975 fax

_ February 24, 2009

Harold Kuehn, Esq.

Gibson, & Kuehn' o
1601 E. Basin Avenue, #101
Pahrump, NV 89060 .

Re:  Adams v Fallini

: Dear Mr Kuehn:

Discovery requests were sent to your client, Susan Falllini, quite some time ago. Thave never =
received any responses. One of the requests was for your client to produce the insurance policy -

information she carried on her ranch and cattle. At this time I respectfully request that you-produce

this information within ten (10) days of '_receipt of this l_etté_r. Failure to do so will result in me filing -

a mqtion’to compel.
| 1 look'forwa'rd to hearing frorh you SOOM. | ,
| ' Kindest-Regards;
ALDRICH LAW FIRM, LTD.

9 G

ohn P. Aldrich

cc: Katherine M. Barker, Esq.
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' SUSAN FALLINL ; DOES I-X, and ROE

AN

AFF
John P. Aldrich
Nevada Bar No.: 6877

| AULDRICE LAW FIRM,LTD.

1601 S. Rainbow Blvd., Suite 160 .
Las Vegas, Nevada 89146
(702) 853-5490 '

W Attorney for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA .
COUNTY OF NYE

" Bstate of MICHAEL DAVID ADAMS, by | Case No.: CV24539

and fhrough his mother JUDITH ADAMS, Dept. No.: 2P -
individually and on behalf of the Estate, - :
Plaintiff;
V.

CORPORATIONS I-X, inclusive,

_ " Defendants. -

SUSAN FALLINL,

- .Covunt-erlcla'unant,
vs. o
Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS,
individually and on behalf of the Estate -

Counterdefendants.

AFFIDAVIT OF JOHN P. ALDRICH IN SUPPORT OF MOTION TO COMPEL

State of Nevada )
S

g :

County of Clatk )

Affiant, being first duly sworn, deposes and states the following;

1. 1, John P. Aldrich, am an attorney licensed to practice in the State of Nevada and a
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partne1 in the law firm of Aldrich Law Firm, Ltd.
2. . My office address-is 1601 S. Ralnbow Blvd,, Sulte 160, Las Vegas, Nevada 89146.
-3, I have personal knowledge of the contents of this document, or Whele stated upon

information and belief, I.beheve' them to be true and [ am competent to testify to the facts set forth »
herein. - | | |

4 The doouments attached hereto as Exhtb1ts 1 through 6 are true and correct coples of
documents prepared by my office and sent to counsel for Defendant in tlns matter. Thesedo cuments
weré kept in the or dmary course of business. |

5. Thave attempted to. am1cably resolve this discovery issue and ohtam a copy of
Defendant s applicable insurance pohcles but to no avail. On February 28, 2009 1 sent a letter to
Defendant’s counsel seekmg responses-to the dlscovery (Exhlblt 6.) ‘

6. 1 have attempted to discuss this d1scove1'y issue with Defendant’s counsel, Mr.
Kuehn as wéll. On or about Ma1 ch 6 2009 T contacted the ofﬁce of Mr Kuehn Iwas mfotmed
that Mr. Kuehn was not avaﬂable Ileft amessage with my phone number and asked that Mr. Kuehn _
return the call. No return call ever came. A }

g 7. OnMarch18, 009 I agam contacted the ofﬁce of Mr. Kuehn. .1 was again mfonned

fhat Mr. Kuehn was not ava:dable I 1eft a message with my phone. numbe1 and asked that Mr.

' I\uehn retum the-call. No 1etuxn call ever came.

8, Ihave expended appr oxunately 3 hours, preparing the Motion to Compel and this 'V
Affidavit. 1 anticipate that I will have to travel to Pahrump, Nevada f01 the hearing on ﬂllSlllattCl.
Generally, the round trip from ;Las Veg,as to Pahrump, including the hearing, takes about four hours
(a full half-day). Although my normal hom]y rate 1s $300 00 pel hour, 1 am only 1equestmfT
attorney’s fees in the amount 0of $1,600.00 for havmg to bring this motion, as well as $50.00 in costs
for having to travel to Pahrump. -

/17 |
117
111
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9. The information sought is-@tandai'd discovery, and there is no rationale basis for
Defendant s refusal to provide the 1equested discovery.

Dated thls ﬁQ day of March, 2009.

mﬂm

f/@HN P. ALDRICH, ESQ.

Subscribed & sworn to befo1e me
ﬂns e V‘day of March, 200)

/(7 (e g, ,ngf /u'cL (il

Ao ELEANOR ENGEBRETSON

e d# Notary Public-State of Nevada
Nt APPT. NO. 98-49282-1
e My An, Expies Osiobe 03, 2005]

{'NOTARY PUBLIC =~ ¢/

Page 3 of 3

0138




EXHIBIT 8

0139



[r—

i TN T T S Y T I A e~

R R B RV SN

: Subscnbed & sworn to before me

JNOTARY PUBETC

AFFIDAVIT OF CATI-'IERINE HERNANDEZ IN SUPPORT OF MOTION TO STRIKE .
: DEFENDANT’S ANSWER ‘

State df Nevada ) -
: ) SS
County of Clark')
Affxant bemg first duly sworn, deposes and states the following:
1. L Catherme Hernandez, am an attorney hcensed to practice in the State of N evada and
aa attorney with the law firm of Aldrich Law Flrm Ltd. v _ _
2. My office address is 1601 S. Rainbow Blvd Suite 160, Las Vegas Nevada 89146
3. Ihave personal knowledge va the contents of this document, or where stated upon’
information and vbellief, I believe them to be true and T am competent to testify to the facts set forth
herein. | - . |
4. -1 appeared at the hearmg on Plaintiff’s Motmn to Compel Defendant to Compel
"Defendant s Productlon of Documents on April 27, 2009 ‘Harold Kuehn "Esq. appeared for |
Defendant » ' ' _
5 At said hearmg Mr. Kuehn d1d not orally oppose the Motlon to Compel but agreed
the mot1on should be granted At the hearmg Mr Kuehn prov1ded 10 reason as to why Defendant
had not comphed with any previous requests for discovery. A ‘

6. - Further, at said hearmg, Mr. Kuehn did not obJect to sanctions being awarded for

. Defendant s fallure to comply with d1scovery requests he only ObJ ected to the amount of sanctlons

' requested.

Dated this __[-(" day of June, 2009 ‘

CATHERINE HERNANDEZ, ESQ.

thls /1 “ay of Iune 2009. o
2 g X6t A/« /n.//uz} NI

b ELEANOR ENGEBRETSO|
Notary Public-State of Ne\'/qada
M APPT. NO, 98-49282-1
Y App. Expires Qotober 03, 2009
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Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

Il CORPORATIONS I-X, inclusive,

NEO

John P. Aldrich, Esg. S - F | L ED

‘Nevida BarNo: 6877

ALDRICHLAW FIRM LTD

1601 S. Rainbow Blvd., Suite 160 - - mo |8 il Wihe

Las Vegas, Nevada 89146 ' _ o »
(702) 853-5490 I . WYE LOUT” { CLERK
(702) 227-1975 fax ‘ _ ey DE_DL,TV '

Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
'THE STATE OF NEVADA
COUNTY OF NYE

CaseNo:  CV24539

ADAMS, 1nd1v1dua11y and on behalf of the Dept.: 2P

Estate, S '
 Plaintiffs,

vs. |

SUSAN FALLINL DOES I-X and ROE

Defendants.

“ADAMS, indjvidually and on behalf of the

SUSAN FALLINI,
- Counterclaimant,
VS,

Estate of MICHAEL DAVID ADAMS,

)
)
)
)
)
)
)
)
)
)
)
)
) .
)
)
)
)
)
)
)
by and through his mother JUDITH )
)
)
)
)
)

-Estate,
Counterdgfendant&
,OTIPE OF ENTRY OF ORDER
111 '
/11
/11

Page 1 of 2
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PLEASE TAKE NOTICE that an Order was entered in the above-entitled matter on Apul

|l 27, 2009, a copy of which is attached heleto as Exhibit 1.

DATED this’ _'[i"’day of May, 2009. . |
| - ALDRICH LAW FIRM, LTD.

hn P. Aldrich, Esq.
evada State Bar No. 6877 -
1601 S. Rainbow Blvd., Suite 160
' Las Vegas, Nevada 89146
(702) 853-5490
(702) 227-1975 :
Attomeys' for Plaintiff

CERTIFICATE OF SERVICE

1 HEREBY CERT IFY that on the _f Lt' day of May, 2009 1 maﬂcd a copy of the :
| NOTICE OF ENTRY OF ORDER m a sealed envelope to the follown'v7 and that postage was fully
pald fhereon: ' :

Harold Kuehn, Esq.

Gibson, & Kuehn -

1601 E. Basin Avenue, Suite 101
Pahrump, NV 89060

Attorney for Defendam‘/Counterclazmant

Kathenne M. Barker Esq. :
Law Office of Katherine M. Bauke1
| 701 Bridger Ave, Ste. 500

|l Las Vegas NV §9101

Attorney for Counterdefendant
Estate of Michael David Adams

A oA e LD

An employee of Alc{l;ﬁch Law Firm, Ltd.

Page2of 2
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L Jog\DP Aldf' h
ohn P, ic , ,
- 9 | Nevada Bar No.: 6877 ﬁLED
: Catherine Hernandez - (AL DISTRICT.
1 || Nevada Bar No. 8410 :
_ ALDRICH LAW FIRM, LTD, | ST
4 |l 1601 S. Rainbow Blvd., Suite 160 7 ruod
5 %’17%2';’%%%551:95(‘){ ada 89146 Nye County Cletk
6. Attorneys for Plaintiff ey
7 THE FIFTH JUDICIAL DISTRI(
THE STATE OF NEVADA
8 COUNTY OF NYE
10 | [Estate of MICHAEL DAVID ADAMS, by | Case No.. CV24539
: andjthlfc;li%h his mother JUDITH ADAMS, Dept. No.: 2P -
111 individually and on behalf of the Estate, o
1 | Plaintiff, '
Bl | - :
141 USAN FALLINL ; DOES I-X, and ROE

" |5| CORPORATIONS X, inclusive,

o Defendants. '
17 — .

13| SUSANFALLINL

19 I Cbuptérclaimant, '

20 V8,

o1 || Estate of MICHAEL DAVID ADAMS, by |
and through his mother JTUDITH ADAMS,
) individually and on bebalf of the Estate

73 ' : | Coﬁﬁtcrdcfendants.

ORDER GRANTING PLAINTIFE'S MOTION TO COMPEL DEFENDANT’S

26 “PRODUCTION OF DOCUMENTS
| | _. . _ B o |
- THIS MATTER having come on for hearing on Monday, April 27, 2009, on Plaintiff’ s
28 o

Motion to Compel Defendant’s Production of Documents before the Honorable Robert W. Lane, and
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14
15
216
17
18
19
20
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24,
25
26
27

28

E

CLERKPAHRUMP i ,,} PAGE  B2/82

‘Clatherine Hemandez E«q of Aldrich Law Fn:m, Lid., appearing on behalf of the Plaintiffs, no‘cr&m‘r
Wé the court havmg reviewed all plcadmg% and papers on fﬂc herein, no oppoqmon v
having been presented, and good cause appeating therefore: |

ITIS HEREBY ORDERFD that Plaintiff’s Motion to Compel Defen‘dant; ¢ Production of

Documents is GRANTED. Defendant SUSAN FALLINI shall préduce all documents.lraépc-msive

tb Plaintiff’s d1scovery requests pursuant to NRCP 16.1, 26,33,34 and NRCP 37 within teﬁ'(lo)

‘days of Notice of Enfry of this Order. _} wo - . | ,

IT IS I‘URTHER ORDEREI) that Dcfendzmt c‘.hallpay 0 for related attorney’s fees

and costs for: F'ulmv fo comply with discovery rules.and for Piam Liff having to bring this rootion, also

within ten (10) days of Notice of Entry of this Order
DATED tlusg 2 day of April, 2009.

SETRICT COURT JUDGE

Respecifully subraitted by: -
ALDRIGH LAW FIRM, LTD.

oth Aldmch Eq%
Nevada Bar No. 68

Catherine Hcmsmdcz, Esq
Nevada Bar No, 8410

1601 §. Rainbow Blvd., “Suite 160
Las Vegas, NV 85146

(702) ¢ 853 5491

Attorneyv for Plaintiff

Page2 of 2
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John P. Aldrich

Nevada Bar No.: 6877
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(702) 853-5490

Attorneys for Plaintiff

%LED |

009 Juu 1 @he%!&ﬁlsm

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS
individually and on behalf of the Estate,

Plaintiff,
V.
SUSAN FALLINI, ; DOES I-X, and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,

Counterclaimant,

Vs,

“Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS
individually and on behalf of the Estate

Counterdefendants.

ORDER DENYING PLAINTIFF’S MOTION TO STRIKE DEFENDANT’S ANSWER

Case No.: CV24539
Dept. No.: 2P

AND COUNTERCLAIM

THIS MATTER having come on for hearing on Monday, July 13, 2009, on Plaintiff’s
Motion to Strike Defendant’s Answer and Counterclaim, before the Honorable Robert W. Lane, and

John P. Aldrich, Esq., of Aldrich Law Firm, Ltd., appearing on behalf of the Plaintiffs, with Harry

0147
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Kuehn, Esq., appearing on behalf of Defendant, the Court having reviewed all pleadings and papers
on file herein, and good cause appearing therefore:

IT IS HEREBY ORDERED that Plaintiff's Motion to Strike Defendant’s Answer and
Counterclaim is DENIED at this time.

IT IS FURTHER ORDERED that Defendant SUSAN FALLINI shall produce all
documents responsive to Plaintiff’s discovery requests pursuant to NRCP 16.1, 26,33,34 and NRCP
37 within thirty (30) days of the hearing of Plaintiff’s Motion to Strike Defendant’s Answer and
Counterclaim. Thus, the date by which Defendant must provide said documents is August 12, 2009.

IT IS FURTHER ORDERED that in the event Defendant SUSAN FALLINI does not

O 00 NN N bW

[a—
()

produce all documents responsive to Plaintiff’s discovéry réquests pursuant to NRCP 16.1,26,33,34

—t
—

and NRCP 37 within thirty (30) days of the hearing of Plaintiff’s Motion to Strike Defendant’s

—
N

Answer and Counterclaim, the Court will grant the relief sought by Plaintiff and strike Defendant’s

—
(V8]

Answer and Counterclaim.

IT IS FURTHER ORDERED that Defendant shall pay a monetary sanction of $1,000.00

[ —
(U T SN

for related attorney’s fees and costs for failing to comply with discovery rules and the Court’s prior

oy
(o)}

Order granting Plaintiff’s Motion to Compel, and for Plaintiff having to bring this motion.
DATED this_1"]_day of July, 2009.

(Y
~

RORERT W. LANE

—
oo

—
O

DISTRICT COURT JUDGE

NN
_— O

I Respectfully submitted by:
ALDRICH LAW FIRM, LTD.

L Ges

hn P. Aldrich, Esq.
25 evada Bar No. 6877
é‘ 1601 S. Rainbow Blvd., Suite 160
26 I Las Vegas, NV 89146
(702) 853-5491
27 || Attorneys for Plaintiff

28

N NN
AOOWON
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John P. Aldrich

Nevada Bar No.: 6877
ALDRICH LAW FIRM, LTD.

1601 S. Rainbow Blvd., Suite 160 DR EG 2 P 23
Las Vegas, Nevada 89146
(702) 853-5490 _ N
Attorney for Plaintiff S Linds Ll
THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA :
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, by Case No.: CV24539
and through his mother JUDITH ADAMS, Dept. No.: 2P
individually and on behalf of the Estate,

Plaintiff,
V.
SUSAN FALLINI, ; DOES I-X, and ROE
CORPORATIONS I-X, inclusive,

Defendants.

- SUSAN FALLINI,
Counterclaimaht,
vs.
Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS,
individually and on behalf of the Estate

Counterdefendants.

PLAINTIFE’S EX PARTE MOTION FOR ORDER TO SHOW CAUSE WHY
DEFENDANT SUSAN FALLINI AND HER COUNSEL SHOULD NOT BE HELD IN
CONTEMPT OF COURT
COMES NOW Plaintiff JUDITH ADAMS, individually and for the ESTATE OF

MICHAEL DAVID ADAMS, by and through her counsel of record, John P. Aldrich, Esq., of the

Aldrich Law Firm, Ltd., and hereby moves this Court pursuant to NRS 22.010, 22.030 and 22.040
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(and any other applicable provisions of Chapter 22) for an Order to Show Cause why Defendant
Susan Fallini and her counsel should not be held in contempt of court for her failure to c.omply with
the Court’s Order dated July 17, 2009 that Susan Fallini must produce all ‘docurnents responsive to
Plaintiffs discovery requests by August 12, 2009. |

This Motion is made and based upon all papers, pleadings and records on file herein, the

points and authorities and any exhibits attached hereto, and such oral argument as the court may

entertain at the time of the hearing on this matter.

DATED this_Z{_day of August, 2009.
ALDRICH LAW FIRM, LTD.

L .
John P. Aldrich
Nevada Bar No. 6877
1601 S. Rainbow Blvd., Suite 160
Las Vegas, NV 89146

(702) 853-5490
- Attorneys for Plaintiff

POINTS AND AUTHORITIES
L |
FACTS
This lawsuit arises out of an incident that occurred on or about July 7, 2005." At
approximately 9:00 p.m. on that day, MICHAEL DAVID ADAMS ("Adams") was driving his 1994
Jeep Wrangler on SR 375 highway in Nye County, when he collided with a Hereford cow ("cow")
owned by Defendant SUSAN FALLINI ("Fallini"). Adams died at the scene as a result of the

' Previously, in Plaintiff’s Motion to Compel and Motion to Strike, Plaintiff attached the
discovery documents, prior orders, etc., mentioned in the Statement of Facts. Those documents
number dozens of pages. Plaintiff’s counsel does not attach those documents to this Motion as
well for three reasons: (1) because they have already been presented to the Court, (2) to avoid

unnecessary copy expense to Plaintiff, and (3) Defendant has never disputed the Statement of
Facts or the documents referenced therein.

Page 2 of 7
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impact.

The decent’s mother, JUDITH ADAMS ("Judith"), filed a complaint on behalf of Adams’
mother.and his estate on November 29, 2006 and properly served Fallini with process. Fallini filed
her Answer and Counterclaim on March 14, 2007. On October 31, 2007, Plaintiff submitted
interrogatories to Fallini. Those interrogatories were never answered. Adams also submitted
requests for admissions and its first set of requests for production of documents on October 31, 2007.
A second set of requests for production of documents were submitted to Fallini on July 2, 2008,
requesting information as to Fallini's insurénce policies and/or carriers that may provide coverage
for damages that occurred as a result of the incident. (Affidavit of John P. Aldrich, Esq., attached
hereto as Exhibit 1.)

Fallini never responded to ‘any of these requests. To this date, Fallini has not produced any
responses of any kind fo Plaintiff’s wriften discovery fequests. Despite an extension requested by
Plaintiff and granted by the Court, the discovery period has lapsed without any responses being
provided by Defendant. (Exhibit 1.) |

On or about April 7,2008 (and again on May 14, 2008 with a Certificate of Service), Plaintiff

filed a Motion for Partial Summary Judgment. Defendant did not oppose that motion and the Court

granted that Motion on July 30, 2008. Notice of entry of the Order Granting Plaintiff’s Motion for
Summary Judgment was served on Defendant on August 15,2008. (Exhibit 1.)

Plaintiff attempted to amicably resolve the discovery dispute and obtain a copy of
Defendant’s applicable insurance policies, but to no avail. On February 24, 2009, Plaintiff sent
letters to Defendant’s counsel seeking responses to the discovery. (Exhibit 1.)

Plaintiff’s counsel, Mr. Aldrich, has attempted to discuss this discovery issue with
Defendant’s counsel, Mr. Kuehn, as well. On or about March 6, 2009, Plaintiff’s counsel contacted
the office of Defendant’s counsel. Mr. Aldrich was informed that Mir. Kuehn was not available. Mr.
Aldrich left a message with Mr. Aldrich’s phone number and asked that Mr. Kuehn return the call.
No return call ever came. (Exhibit 1.)

On March 18, 2009, Mr. Aldrich again contacted the office of Mr. Kuehn. Mr. Aldrich was
informed that Mr. Kuehn was not available. Mr. Aldrich left a message with Mr. Aldrich’s phone

Page 3 of 7
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number and asked that Mr. Kuehn return the call. No return call ever came. (Exhibit 1.)

On March 23, 2009, Plaintiff filed a Motion to Compel .Deflendant’s Production of
Documents, including information regarding any insurance policies that may provide coverage for
the incident as contemplated in the Plaintiff's second request for documents. This motion was heard
on April 27, 2009. The Defendant’s attorney, Mr. Kuehn, attended the hearing. Mr. Kuehn did not

oppose the motion to compel and agreed at the hearing it was warranted. Mr. Kuehn provided no

_explanaﬁon as to why Defendant failed to respond to all discovery requests. Mr. Kuehn agreed

sanctions were warranted, however, he disputed the amount of sanctions. This Honorable Court
granted the Motion to Compel and awarded John Aldrich, Esq., $750.00 in sanctions for having to
bring the motion. A Notice of Entry of Order on the order granting the motion to compel was
entered on May 18, 2009. It was served by mail on Defendant on May 14, 2009. Defendant never
complied with the Order. (Exhibit 1.)

On June 16, 2009 Plaintiff filed a Motion to Strike Defendant’s Answer and Counterclaim
due to Defendants complete failure té comply with discovery requests and this Court’s Order. The
Defendant’s counsel again attended the hearing and again provided no explanation as to why
Defendant failed to respond to all discovery requests, but stated Defendant would comply with
discovery requests. This Honorable Court denied Plaintiff’s Motion to Strike based on Defendant’s
counsel’s promises to comply. This Honorable Court did, however, order Defendant to comply with

the Order granting Plaintiff’s Motion to Compel and to respond to Plaintiff’s discovery requests by

August 12, 2009 or Defendant’s Answer and Counterclaim would be stricken. The Court also

ordered Defendant to pay a $1,000 sanction. (Exhibit 1.) _

To date, Defendant has failed to comply with the order of this Honorable Court and respond -
to Plaintiff’s discovery requests. Defendant’s counsel has paid the $1,750.00 in sanctions as ordered
by the Court. (Exhibit 1.)

Plaintiff is entitled to the discovery responses, and in fact, Defendant has admitted as much
on more than one occasion. Nevertheless, Defendant refusesvand continues to refuse to respond. As
the Court is aware, it is preferable for Plaintiff to place Defendant’s insurance carrier on notice of

the claim before obtaining a judgment in favor of Plaintiff; otherwise, Plaintiff fears Defendant’s

Page 4 of 7
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insurance company will refuse to pay the claim.
' I
LEGAL ARGUMENT
PLAINTIFF RESPECTFULLY REQUESTS THIS COURT ISSUE AN ORDER TO
SHOW CAUSE WHY DEFENDANT SUSAN FALLINI AND HER COUNSEL SHOULD

NOT BE HELD IN CONTEMPT OF COURT FOR FAILURE TO ABIDE BY THE
COURT’S ORDER

This Court has authority, pursuant to NRS 22.030, to enter an order to show cause why Susan
Fallini and her counsel should not be held in contempt of court for failing to comply with this
Honorable Court’s orders of July 17, 2009 and April 27, 2009, ordering Defendant to respond
Plaintiff’s discovery requests.
NRS 22.040 provides:
When the contempt is not committed in the immeditate view of and
presence of the court or judge, a warrant of attachement may be
1ssued to bring the person charged to answer, or, without prevoius
arrest, a warrant of commitment may, upon notice, or upon an order
to show cause, be granted; and no warrant of commitment shall be
issued without such prevoius attachement to answer, or such notice
or order to show cause
NRS 22.010 further provides in pertinent part:

The following acts or omissions shall be deemed contempts:

3. Disobedience orresistance to any lawful writ, order, rule or
process issued by the court or judge at chambers.

In the present case Defendant has disobeyed this Court’s Order. Susan Fallini aﬁd her
counse] are in contempt under NRS 22.010 becauée they disobeyed two of this Court’s Orders
respond to Plaintiff’s discovery requests. v

Notwithstanding proper éttempts and due diligence of service of a lawfully obtained Order,
Susan Fallini and her counsel have acted in bad faith and failed to provide insurénce information as
required in her NRCP 16.1 disclosures and failed to respond to any written discovery propounded
by Plaintiff. Plaintiff submitted her initial interrogatories to Defendant on October 31, 2007, and

continued sending various discovery requests through July 2, 2008.  Plaintiff submitted

Page 5 of 7
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interrogatories, requests for admission, and two sets of requests for production of documeﬁts,
including a request that Fallini produce all related insurance information regarding the incident.
Despite these discovery requests, Defendant has failed and refused to cooperate or respond.
Plaintiff’s counsel has made phone calls and submitted letters to Fallini’s counsel notifying them of
these discovery requests to no avail. Nevertheless, Fallini failed to provide any of the information
asrequested despite the extension. Plaintiff was then forced to file a motion to compel. Defendant

did not oppose the motion, but agreed it was warranted. Yet, Defendant failed to comply with the

order.

Defendant has failed to produce any sort of discovery despite numerous formal requests,
followed by phone calls and letters for nearly a year and a half from the initial submission of
interrogatories on September 10, 2007. As shown above, Plaintiff has made several good faith
efforts to procure the discovery without court intervention, including re—openiﬁg discovery and
extending the deadline. Plaintiff finally sought court intervention and this Court issued an order
compelling Defendant to comply with discovery requests. Nevertheless, Defendant continues to
show no interest in cooperating with discovery guidelines or this Court’s order. Defendant’s failure
to comply with this Court’s order and all discovery requests has completely halted the normal
adversary process. | |

~ This Court is authorized pursuant to NRS 22.040 to issue an appropriate order to show cause
why Susan Fallini and her, counsel should not be held in contempt of court. This Court is further
authorized to order sanctions against Susan Fallini for Plaintiff having to bring this motion.
| 1L
CONCLUSION

The Court has authority pursuant to NRS 22.040 to issue and order to show cause why
Defendant and her counsel should not be held in contempt of court. Further, this Court has inherent

powers to sanction inequitable conduct. Under both authorities, Plaintiff respectfully requests that

/1]
/1]
/11
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this Court order Susan Fallini and her counsel to show cause why sanctions, including civil contempt
sanctions, a bench warrant and monetary sanctions, should not be issued against her and her counsel.
DATED this_Z4& day of August, 2009. |
| ALDRICH LAW FIRM, LTD.

John P. Aldrich

Nevada Bar No. 6877

1601 S. Rainbow Blvd., Suite 160
Las Vegas, NV 89146

(702) 853-5490

Attorneys for Plaintiff’
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AFF

John P. Aldrich

Nevada Bar No.: 6877

ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160 .
Las Vegas, Nevada 89146

(702) 853-5490

Attorney for Plaintiff .

THE FIFTH JUDICIAL DISTRICT COURT
' THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, by Case No.: CV24539
and through his mother JUDITH ADAMS, Dept. No.: 2P '
individually and on behalf of the Estate,

Plaintiff;
V.
SUSAN FALLINI, ; DOES I-X, and ROE
CORPORATIONS I-X, inclusive,

Défendants.

SUSAN FALLINI,

Counterclaimant,

VS.

Estate of MICHAEL DAVID ADAMS, by
and through his mother JUDITH ADAMS,
individually and on behalf of the Estate

Counterdefendants.

- AFFIDAVIT OF JOHN P. ALDRICH IN SUPPORT OF MOTION TO COMPEL

State of Nevada )
. J)SS
County of Clark )

Affiant, being first duly sworn, deposes and states the following:

1. I, JohnP. Aldrich, am an attorney licensed to practice in the State of Nevada and a
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partner in the law firm of Aldrich Law Firm, Ltd. _
2. My office address is 1601 S. Rainbow Blvd., Suite 160, Las Vegas, Nevada §9146.
3. The decent’s mother, JUDITH ADAMS ("Judith"), filed a complaint on behalf of
Adams’ mother and his estate on November 29, 2006 and properly served Fallini with process.

Fallini filed her Answer and Counterclaim on March 14, 2007. On October 31, 2007, my office

submitted interrogatories to Fallini. Those interrogatories were never answered. My office also

submitted requests for admissions and Plaintiff’s first set of requests for production of documents
on October 31, 2007. A second set of requests for production of documents were submitted to
Fallini on July 2, 2008, requesting information as to Fallini's insurance policies and/or carriers that
may provide coverage for damages that occurred as a result of the incident

4, Fallini never responded to any of these requests. To this date, Fallini has not
produced any responses of any kind to Plaintiffs written discovery requests. Despite an extension
requested by Plaintiff and granted by the Court, the discovery period has lapsed without any
responses being provided by Defendant.

5. On or about April 7, 2008 (and again on May 14, 2008 with a Certificate of Service),
I filed a Motion for Partial Summary Judgment. Defendant did not oppose that motion and the Court
granted that Motion on July 30, 2008. Notice of entry of the Order Grantmg Plaintiff’s Motion for
Summary Judgment was served on Defendant on August 15, 2008.

6. I attempted to am1cab1y resolve the discovery dispute and obtain a copy of -
Defendant’s applicable insurance p01101es but to no avail. On February 24,2009, I sent letters to
Defendant s counse] seeking responses to the discovery.

7. TIhave attempted to discuss this discovery issue with Defendant’s counsel, Mr. Kuehn,
as well. On or about March 6, 2009, I contacted the office of Defendant’s counsel. I was informed
that Mr. Kuehn was not available. Ileft a message with my phone number and asked that Mr. Kuehn
return the call. No return call ever came.

8. On March 18,2009, I again contacted the office of Mr. Kuehn. I was informed that

Mr. Kuehn was not available. I left a message with my phone number and asked that Mr. Kuehn
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return the call. No return call ever came. _

9. On March 23, 2009, Plaintiff filed a Motion to Compel Defendant’s Production of
Documents, including information regarding any insurance policies that may provide coverage for
the incident as contemplated in the Plaintiff's second request for documents. This motion was heard
on April 27, 2009. I was unable to attend, but my associate attended. I am informed that the
Defendant’s attorney,.Mr. Kuehn, attended the hearing. Mr. Kuehn did not oppose the motion to
cdmpél and agreed at the hearing it was warranted. Mr. Kuehn provided no explanatiron as to why
Deféndant failed to respond to all discovery requests. Mr. Kuehn égreed sanctions were warranted,
however, he disputed the amount of sanctions. This Honorable Court granted the Motion to Compel
and awarded John Aldrich, Esq., $750.00 in sanctions for having to bring the motion. A Notice of
Entry of Order on the order granting the motion to compel was entered on May 18, 2009. It was
served by mail on Defendant on May 14, 2009. Defendant never complied with the Order.

10.  On June 16, 2009 my office filed a Motioh to Strike Defendant’s Answer and
Counterélaim due to Defendants complete failure to comply with discovery requests and this Court’s
Order. The Defendant’s counsel again attended the hearing and again provided no explanation as
to why Defendant failed to respond to all discovery requests, but stated Defendant would comply
with discovery requests. This Honorable Court denied Plaintiff’s Motion to Strike based on
Defendant’s counsel’s promises to comply. This Honorable Court did, hoWevef, order Defendant
to comply with the Order granting Plaintiff’s Motion to Compel and to respond to Plaintiff’s
discovery reqﬁests by August 12, 2009 or Defendant’s Answer and Counterclaim would be stricken.
The Court also ordered Defendant to pay a $1,000 sanction. » |

11. To date, Defendant has failed to comply with the order of this Honorable Court and
respond to Plaintiff’s discovery requests. Defendant’s counsel has pa’i:d the $1,750.00 in sanctions
as ordered by the Court.

117
111
/11
/11
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12.  Plaintiff is entitled to the discovery responses, and in fact, Defendant has admitted
as much on more than one occasion. Nevertheless, Defendant refuses and continues to refuse to
respond. As the Court is aware, it is preferable for Plaintiff to place Defendant’s insurance carrier
on notice of the claim before obtaining a judgment in favor of Plaintiff; otherwise, Plaintiff fears
Deféndant’s insurance company will refuse to pay the claim.

Dated this Z§ day of August, 2009. &}

%@HN P. ALDRICH, ESQ.

quscrit_))g/& sworn to before me
th&&% ay of Augugt', 20019.

oéLrE;/AI!’\fJC!):? EglGEBRETSON

: It-State of Nevag
4 MYADAPPT. NO. 98—49282-1 ’

: p Expires Qciober 03, 2009
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John P. Aldrich, Esq. EIETL i
Nevada Bar No. 6877 FIFTH JUCICIAL DISTR
ALDRICH LAW FIRM, LTD. ' o

1601 S. Rainbow Blvd., Suite 160 | OCT 1 4 2008
Las Vegas, Nevada 89146

(702) 853-5490 PP

(702) 227_197 5 fax ‘ Mﬂ@hﬁii@ An lﬂ]@ﬁ'@ .
Attorneys for Plaintiff : v : o

» Ty P e
pye County LIS

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH Case No.: CV24539

ADAMS, individually and on behalf of the Dept.: 2P
Estate, - '

Plaintiffs,
Vs.

SUSAN FALLINI, DOES I-X and ROE -
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,

Counterclaimant,
VS.
Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
:
ADAMS, individually and on behalf of the )
)
)
)
)

Estate, .
/ Counterdefendants.
NOTICE OF ENTRY OF ORDER
o | |
1117
171
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PLEASE TAKE NOTICE that an Order was entered in the above-entitled matter on October
8, 2009, a copy of which is attached hereto as Exhibit 1.
DATED this __‘2_ day of October, 2009.
ALDRICH LAW FIRM, LTD.

O P. Grs,

hn P. Aldrich, Esq.
evada State Bar No. 6877
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
(702) 853-5490
(702) 227-1975
Attorneys for Plaintiff

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ﬁ_#:a\;; of October, 2009, I mailed a copy of the
NOTICE OF ENTRY OF ORDER, in a sealed envelope, to the following and that postage was fully
paid thereon: | '

Harold Kuehn, Esq.

Gibson, & Kuehn : :

1601 E. Basin Avenue, Suite 101
Pahrump, NV 89060 :
Attorney for Defendant/Counterclaimant

Katherine M. Barker, Esq.

Law Office of Katherine M. Barker
701 Bridger Ave, Ste. 500

Las Vegas, NV 89101

Attorney for Counterdefendant
Estate of Michael David Adams

Psers Fope st

-"An employee of Akdfich LavdFirm, Ltd.
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SUSAN FALLINI, DOES I-X and ROE

ORDR

John P. Aldrich, Esq. FILED
Nevada Bar No. 6877 :
ALDRICH LAW FIRM, LTD. i ,
1601 S. Rainbow Blvd., Suite 160 . 008 0CT -8 P 1: 2b
Las Vegas, Nevada 89146 ’
(702) 853-5490 | WYE COUNTY CLERK
(702) 227-1975 fax g5Y DEPUTY
Arttorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT Limdia Ui

THE STATE OF NEVADA, COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

ADAMS, individually and on behalf of the
Estate,

CaseNo..  CV24539
Dept.: 2P

Plaintiffs,

VS.

CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,

Counterclaimant,
Vs.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

%

Estate of MICHAEL DAVID ADAMS, = )
by and through his mother JUDITH )
ADAMS, 1nd1v1dua11y and on behalf of the )
Estate )
)

)

Counterdefendants.

ORDER REGARDING ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN
FALLINI AND HER COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF COURT

THIS MATTER having come on for hearing on Monday, September 28, 2009, a conference
having been held in Chambers before the Ho1iorable Robert W. Lane, and J ohn P. Aldrich, Esq., of
‘Aldrich Law Firm, Ltd., appearing on behalf of the Plaintiffs, with Harry Kuehn, Esq., appearing on

behalf of Defendant, the Court hereby drders as follows:
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IT IS HEREBY ORDERED that Defendant’s counsel shall have until close of business on
October 12, 2009, to comply with the Order Granting Plaintiff’s Motion to Compel and provide
responses to Plaintiff’s Request for Production of Docum’enfs, including the requested insurance
information.

IT IS FURTHER ORDERED that if Defendant does not provide the above-described
information by October 12,2009, Defendant’s counsel will be held in contempt of court and will be
fined $150.00 per day, beginning October 13, 2009; until said information is provided. The days
shall be calculated on a seven-day week.

IT IS FURTHER ORDERED that if the above-described information is not provided by

October 12,2009, the Court will strike defendant’s pleadings in their entirety. Plaintiff will notneed

to renew any motion regarding its request to strike defendant’s pleadings; Plaintiff will be able to

simply submit an Order Striking the Pleajmgs for 51gnature by the Court.

DATED this /?’ day of ( /MMMA/ , 2009.

- ROREERTW 1 AN
DISTRICT COURT JUDGE & ™
Submitted by:
ALDRICH LAW FIRM, LTD.

Jobn P. Aldrich, Esq.
evada Bar No.: 6877
601 S. Rainbow Blvd., Suite 160

Las Vegas, Nevada 89146
Attorneys for Plaintiff
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Il Estate of MICHAEL DAVID ADAMS,

ORDR o i v

John P. Aldrich, Esq. FIFTH SUDICIAL DisTrRieT
Nevada Bar No. 6877

ALDRICH LAW FIRM, LTD. W 0

1601 S. Rainbow Blvd., Suite 160 ) NGOV © 4 2008

Las Vegas, Nevada 89146 N e TEE LY 0T

(702) 853-5490 . fMichatie A, There

(702) 227-1975 fax : Leputy

Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA, COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH CaseNo..  CV24539

ADAMS, individually and on behalf of the Dept.: 2P
Estate,

Plaintiffs,
VS.

SUSAN FALLINL DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,

Counterclaimant,

VS.

by and through his mother JUDITH
ADAMS, individually and on behalf of the-
Estate, '

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER STRIKING ANSWER
AND COUNTERCLAIM OF DEFENDANT SUSAN FALLINI AND HOLDING
DEFENDANT’S COUNSEL IN CONTEMPT OF COURT

THIS MATTER having come on for hearing on Monday, September 28, 2009, a conference
having been held in Chambers before the Honorable Robert W. Lane, and John P. Aldrich, Esq., of

Aldrich Law Firm, Ltd., appearing on behalf of the Plaintiffs, with Harry Kuehn, Esq., appearing on
behalf of Defendant, the Court hereby orders as follows:
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FINDINGS OF FACT

The Court, having been presented the following facts by Plaintiff’s counsel and having
received no opposition to the facts by Defendant, makes the following ﬁndingé of fact:

1. This lawsuit arises out of an incident that occurred on or about July 7, 2005. At
approximately 9:00 p.m. on that day, MICHAEL DAVID ADAMS ("Adams") was driving his 1994
Jeep Wrangler on SR 375 hi.ghway in Nye County, when he collided with a Hereford cow ("cow"
owned by Defendant SUSAN FALLINI ("Fallini"). Adams died at the scene as a result 6f the
impact.

2. The decent’s mother, JUDITH ADAMS ("Judith"), filed a complaint on behalf of
Adams’ mother and his estate on November 29, 2006 and properly served Fallini with process.
Fallini filed her Answer and Counterclaim on March 14, 2007.

3. On Octqber 31, 2007, Plaintiff submitted interrogatories to Fallini. Those
interrogatories were never anéwered. Adams also submitted requests for admissions and its first set
of requests for production of documents on October 31, 2007. A second set of requests for
production of documents were submitted to Fallini on July 2, 2008, requesting information as to
Fallini's insurance policies and/or carriers that may provide coverage for damages that occurred as
aresult of the incident. ‘

4. Fallini never responded to any of these requests. To this date, Fallini has not
produced any responses of any kind to Plainﬁff s written discovery requests. Despite an extension
requested by Plaintiff and granted by the Court, the discovery period has lapsed without any
responses being provided by Defendant. | '

5. On or about April 7, 2008 (and again on May 14, 2008 with a Certificate of Service),
Plaintiff filed a Motion for Partial Summary Judgment. Defendant did not oppose that motion and
the Court granted that Motion on July 30, 2008. Notice of entry of the Order Granting Plaintiff’s
Motion for Summary Judgment was served on Defendant on August 15, 2008.

6. Plaintiff attempted to amicably resolve the discovery dispute and obtain a copy of
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Defendant’s applicable insurance policies, but to no avail. On February 24, 2009, Plaintiff sent
letters to Defendant’s counsel seeking responses to the discovery.

7. Plaintiff’s counsel, Mr. Aldrich, attempted to discuss this discovery issue with
Defendant’s counsel, Mr. Kuehn, as well. On or about March 6, 2009, Plaintiff’s counsel contacted
the office of Defendant’s counsel. Mr. Aldrich was informed that Mr. Kuehn was not available. Mr.
Aldrich left a message with Mr. Aldrich’s phone number and asked that Mr. Kuehn return the call.
No return call ever came. |

8. On March 18, 2009, Mr. Aldrich again contacted the office of Mr. Kuehn. Mr.
Aldrich was informed that Mr. Kuehn was not available. Mr. Aldrich left a message with Mr.

Aldrich’s phone number and asked that Mr. Kuehn return the call. No return call ever came.

(Exhibit 1.)

9. On March 23, 2009,-P1aint'1ff filed a Motion to Compel Defendant’s Production of
Documents, including information regarding any insurance policies that may provide coverage for
the incident as contemplated in the Plaintiff's second request for do cuméhts. This motion was heard
on April 27, 2009. The Defendant’s attorney, Mr. Kuehn, attended the hearing. Mr. Kuehn did not
oppose the motion to 'cdmpel and agreed at the hearing it was warranted. Mr. Kuehn provided no
explanation asto why Defendant failed to respond to all discovery requests. Mr. Kuehn agreed
sanctions were warranted, however, he d1sputed the amount of sanctions.

10. At the hearing on Aprﬂ 27, 2009, this Court granted the Mot1on to Compel and
awarded John Aldrich, Esq., $750.00 in sanctions for having to bring the motion. A Notice of Entry
of Order on the order granting the motion to compel was entered on May 18, 2009. It was served
by mail on Defendant on May 14, 2009. Defendant never complied with the Order.

11. On June 16, 2009 Plaintiff filed a Motion to Strike Defendant’s Answer and
Counterclaim due to Defendants complete failure to comply with discovery requests and this Court’s
Order. The Defendant’s counsel again attended the heaﬂng and again provided no explanation as

to why Defendant failed to respond to all discovery requests, but stated Defendant would comply
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with discovery requests.

12. The Court denied Plaintiff’s Mbtion to Strike based on Defendant’s counsel’s
promises to comply. This Court did, however, order Defendant to comply with the Order granting
Plaintiff’s Motion to Compel and to respond to Plaintiff’s discovery requests by August 12, 2009
or Defendant’s Answer and Counterclaim would be-stricken. The Couﬁ also ordered Defendant to
pay a $1,000 sanction.

13. To date, Defendant has failed to comply with the order of this Honorable Court and
respond to Plaintiff’s discovery requests. Defendant’s counsel has paid the $1,750.00 in sanctions
as ordered by the Court.

14.  Plaintiff is entitled to the discovery responses, and in fact, Defendant has admitted
as much on more than one Aoccasion. Nevertheless, Defendant refused and continues to refuse to
respond.

15.  Because Defendant failed and refused to follow this Court’ order and provide the
requested information, Plaintiff brought an Ex Parte Motion for Order to Show Cause Why
Defendaﬁt and Her Counsel Should Not Be Held in Cohtempt. The Order to Show Cause was
granted, and a hearing was scheduled on September 28, 2009. A conference was held in chambers,
50 as to avoid embarrassment to Defendant’s counsel. Following the conference, the Court ordered:

(A)  That Defendant’s counsel shall have until close of business on October 12,
2009, to comply with the Order Granting Plaintiff’s Motion to Compel and
provide responses to Plaintiff’s Request for Production of Documents,

~ including the requested insurance information.

(B) That if Defendant does not provide the above-described information by
October 12,2009, Defendant’s counsel will be held in contempt of court and
will be fined $150.00 per day, beginning October 13, 2009, until said
information is provided. The days shall be calc;zlated on a seven-day week.

(C)  Thatifthe above-described information is not prdvided by October 12,2009,

Page 4 of 6

0168



o = O W

O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

27
28

NG S N S ]

the Court will strike defendant’s pleadings in their entirety. Plaintiff will not
need to renew any motion regarding its request to strike defendant’s
pleadings; Plaintiff will be able to simply submit an Order Striking the
- Pleadings for signature by the Court.
| CONCLUSIONS OF LAW

Based on the Findings ofFact, as set forth above, the Court makes the folloWing conclusions
of law:

1. Pursuant to NRCP 34, Plaintiff has the right to request documents which are
discoverable pursuant to NRCP 26. According to NRCP 34, Defendant has 30 days from receipt of
the requests for production of documents to piovide appropriate responses.

2. NRCP 34(b) permits a party to seek relief under NRCP 37(a) if the party who receives
discovery requests fails to respond appropriately. NRCP 3 7(a) provides that the Court may enter an
order compelling a non-responsive party to disclose the requested information.

3. This Court has at least three times entered an order compelling Defendant to respond

to Discovery requests.

4. NRCP 37(b)(2)(c), permits “an order striking out pleadings or parts thereof,” fof I

discovery abuses. “Selection of a particular sanction for discovery abuses under NRCP 37 is
generally a matter committed to the sound discretion of the district court.” Stubli v. Big Int’l Trucks,
Inc., 107 Nev. 309,312-313, 810 P.2d 785 (1991) (citing Fire Ins. Exchange v. Zenith Radio Corp.,
103 Nev. 648, 649, 747 P.2d 911, 912 (1987) and Kelly Broadcasting v. Sovereign Broadcast, 96
Nev. 188, 192, 606 P.2d 1089, 1092 (1980.)) _

5. The Nevada Supreme Court held that default judgments will be upheld where “the

normal adversary process has been halted due to an unresponsive party, because diligent parties are

entitled to be protected against interminable delay and uncertainty as to their legal rights.” Hamlett

v. Reynolds, 114 Nev. 863, 963 P.2d 457 (1998) (citing Skeen v. Valley Bank of Nevada, 89 Nev.
301, 303,511 P.2d 1053, 1054 (1973).
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6. Defendant has provided no responses whatsoever, nor has Defendant objected to any

request. Defendant has failed on at least three occasions to comply with this Court’s Order.

7. Defendant has been given ample opportunity to comply with the Court’s Orders, |

and striking Defendant’s Answer and Counterclaim is appropriate under the circumstances.
| ORDER

Based: on the Findings of Fact and Conclusions of Law, as set forth above:

IT IS HEREBY ORDERED that Defendant’s Answer and Counterclaim shall be stricken,
and the Court Clerk is directed to enter Default against Defendant Susan Fallini. |

IT IS FURTHER ORDERED that Defendant’s Counterclaim, having been stricken, shall be
dismissed with prejudice. |

T IS FURTHER ORDERED that Defendant’s counsel, Harold Kuehn, Esq., is in bontempt
of Court and must pay to Plaintiff’s counsel, John P. Aldrich, Esq., $150.00 per day, beginning
October 13, 2009, and continuing to accrue until the information described above is provided. The

days shall be calculated on a seven-day week, and this Order shall constitute a judgment upon which

Mr. Aldrich can execute. Interest on unpaid balances shall accrue at the statutory rate.

IT IS SO ORDERED. |
DATED this 5] _day of _j\}ouopoe( . 2009.
DISTRICT COURT IUBGE.
Submitted by:

ALDRICH LAW FIRM, LTD.

P ea

T@u P. Aldrich, Fsq.
evada Bar No.: 6877

601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
Attorneys for Plaintiff
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John P. Aldrich, Esq.
Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD. 0 TER
1601 S. Rainbow Blvd., Suite 160 | S Ssa@aﬁ 6 mi{m

Las Vegas, Nevada 89146
(702) 853-5490

(702) 227-1975 (fax)
Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH '
ADAMS, 1nd1v1dually and on behalf of the
Estate,

Case No.: CV24539
Dept.: 2P
Plaintiffs,
VS.

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,

Counterclaimant,

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

)

)

)

)

)

)

)

)

)

)

)

)
)

)

)

)

)

)

)

)

%

ADAMS, individually and on behalf of the )

. )

)

)

)

Estate,
| Counterdefendants.
NOTICE OF ENTRY OF DEFAULT
/17
/17
/17

Page 1 of 2

0171



e )

O

10
1
12
13
14
15
16
17
18

19

20

21

22
23
24
25

26 |

27
28

PLEASE TAKE NOTICE that a DEFAULT was entered in the above-entitled matter on
February 4, 2010, a copy of which is attached hereto.
DATED this _d _ day of February, 2010.
ALDRICH LAW FIRM, LTD.

1 P Aldrlch Esq.
evada State Bar No. 6877
¥1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
(702) 853-5490
(702) 227-1975 (fax0
Attorneys for Plaintiff

CERTIFICATE OF SERVICE
" IHEREBY CERTIFY that on the _& ’] )gay of February, 2010, I mailed a copy of the
NOTICE OF ENTRY OF DEFAULT,' in a sealed envelope, to the following and that postage was

fully paid thereon:

Harold Kuehn, Esq.

Gibson, & Kuehn

1601 E. Basin Avenue, Suite 101
Pahrump, NV 89060

Attorney for Defendant/Counterclaimant

Katherine M. Barker, Esq.
Law Office of Katherine M. Barker

4l 701 Bridger Ave, Ste. 500

Las Vegas, NV 89101
Attorney for Counterdefendant
Estate of Michael David Adams

W sinennihiitor

~An employee of Aldrich LawdFirm, Ltd.
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I ALDRICH LAW FIRM, LTD.

DFLT -
John P. Aldrich, Esq.
Nevada Bar No. 6877

1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 '
(702) 853-5490

(702) 227-1975 fax

Attorneys for Plaintiff

- THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA
COUNTY OF NYE
Estate of MICHAEL DAVID ADAMS, )
by and through his mother JUDITH ) Case No.: CV24539
ADAMS, individually and on behalf of the ) Dept.: 2P .
Estate, : ) ‘
| )
Plaintiffs, )
)
VS. )
SUSAN FALLINI, DOES I-X and ROE )
CORPORATIONS I-X, inclusive, )
» )
Defendants. )
)
SUSAN FALLINI, . )
)
Counterclaimant, )
. _ )
VS. )
. - )
Estate of MICHAEL DAVID ADAMS, )
by and through his mother JUDITH )
ADAMS, individually and on behalf of the )
Estate, )
' )
Counterdefendants. )
)
DEFAULT

It appearing from the files and records in the above-entitled action that Defendant SUSAN

FALLINI, being duly served with a copy of the Summons and Complaint on the 1* day of March,

12007, and that an Answer and Counterclaim were filed on March 14, 2007. Defendant and her
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counsel have nét participated iﬁ this matter in good faith and both have been found in contempt of
Court. Based on the Findings of Fact and Conclusions of Law, on November 4, 2009, it was ordered
that Defendant’s Answer and Counterclaim be stricken and the Coﬁﬂ Clerk enter a Default against
Defendant Susan Fallini. _Defaul't is so entered. |
DATED this 4//hay of February, 2010.
CLERK OF THE COURT

RACHEL ALDANA
By: '

Deputy Clerk

The undersigned hereby requests
and directs the entry of default.

ALDRICH LAW FIRM, LTD.

Jghn P. Aldrich, Esq.
evada Bar No.: 6877
601 S. Rainbow Blvd., Suite 160

Las Vegas, Nevada 89146
Attorney for Plaintiffs

Page 2 of 2

0175



