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John P. Aldrich, Esq. ;

Nevada State Bar No. 6877
ALDRICH LAW FIRM, LTD. ey
1601 S. Rainbow Blvd., Suite 160 B BN R
Las Vegas, Nevada 89146 : Lo
(702) 853-5490 o DT g
Attorneys for Plaintiff Lol iy
“THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
' COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS, by and Case No.: CV24539
through his mother JUDITH ADAMS, Dept. No.: 2P
individually and on behalf of the Estate, .

Plaintiff,

V.

SUSAN FALLINI, ; DOES I-X, and ROE

CORPORATIONS I-X, inclusive,
Defendants.
SUSAN FALLINI,
| Counterclaimant, .
VSs.

Estate of MICHAEL DAVID ADAMS, by and
through his mother JUDITH ADAMS,
individually and on behalf of the Estate

Counterdefendants.

APPLICATION FOR DEFAULT JUDGMENT AGAINST DEFENDANT SUSAN FALLINI

Page 1 of 13

Plaintiff JUDITH ADAMS, INDIVIDUALLY AND ON BEHALF OF THE ESTATE OF
MICHAEL DAVID ADAMS, by and through her attorney of record, John P. Aldrich, of Aldrich Law

Firm Ltd., hereby applies for an Ordér granting Default Judgment against the Defendant SUSAN

0204




FALLINL. The Application is based upon the attached memorandum of Points and Authorities, the -

y 5t
DATED this_Z/ = day of June, 2010.

llattached exhibits, and any testimony the Court will accept at the hearing on this matter.

ALDRICH LAW FIRM, LTD.

el ltian

g\?&{ P. Aldrich, Esq.

ada Bar No.: 6877

1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(702) 853-5490

Attorney for Plaintiff

NOTICE OF MOTION

TO: Defendant Susan Fallini;

TO: Harold Kuehn, attorney for Defendant.

PLEASE TAKE NOTICE that the undersigned will bring an Application for Default Judgment

for hearing before the above entitled Couﬁ on the _/ ﬁ day of A \«M

of _7.00 _A-m. or as soon thereafter as counsel 'may be heard.

DATED this 2/ +day of June, 2010.

ALDRICH LAW FIRM, LTD.

o P Lhie

, 2010, at the hour

John P. Aldrich, Esq.
evada Bar No.: 6877

1601 S. Rainbow Blvd., Suite 160

Las Vegas, Nevada 89146
(702) 853-5490
Attorney for Plaintiff

Page2 of 13
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MEMORANDUM OF POINTS AND AUTHORITY
I |
STATEMENT OF FACTS
The Subject Incident

Michael David Adams was born on May 10, 1972. He was the only child of thé marriage between
Judith and Tony Adams. Michael was an extremely loving child, and grew into-an extremely loving man.
Michael worked as staff geologist for Southern California Geotechnical Inc., making approximately
$45,000.00 per year plus benefits.

On July 7, 2005 around 9:00 p.m., Michael was lawfully driving his 1994 Jeep Wrangler on SR
375 highway in Nye County, Nevada. At that time and place, a Hereford cow suddenly appeared in
Michael’s travel lane, blocking his path. Although Michael was driving at a lawful rate of speed, it was
not possible for him to avoid colliding with the cow and he hit it head-on. Michael’s Jeep rolled over
and left the paved highway. Sadly, Michael died at the scene.

Defendant was the owner of the cow which was in Michael’s travel lane and caused his death.
The cow was many miles away from the owner’s ranch at the time of the incident. Further, the defendant
had taken no preéautions to keep the cow from the highway where the collision occurred, including
failing to put a florescent tag on the cow so it would be visible at night. As a direct and proximate result
of Defendant’s negligence, Michael was killed.

Procedural History

On or about November.29, 2006, Plaintiff filed a lawsuit in Clark County, Nevada. Defendant
SUSAN FALLINI was duly served with a copy of the Summons and Complaint on March 1, 2007, and
an Answer and Counterclaim (seeking to recover the value of the cow) were filed on March 14, 2007.
The case was later transferred to Pahrump, Nye County, Nevada. |

On October 31,2007, Plaintiff submitted interrogatories to Fallini. Those interrogatories were .
never answered. Adams also.submitted requests for admissions and its first set of requests for production
of documents on October 31, 2007. Pursuant to Requests for Admission that Defendant never answered, |

Defendant admitted the following:

Page 3 of 13
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10.

11.

12.

13.

14.

That Defendant’s property is not located within “open range.”

That Defendant is the owner of the cow that is mentioned in the Complaint on file herein.
That it is the common practice of Nye County ranchers to mark their cattle with reflective
or luminescent tags.

That the subject cow was not marked with a reflective ‘or luminescent tag.

That the subject cow crossed a fence to arrive at the location of the subject accident
described in the Complaint on file herein. |
That Defendant’s cattle have previously been involved in incidents with motor vehicles
on the roadway.

That Defendant does not track the location of her cattle while they are grazing away from
Defendant’s property.

That Defendant does not remove her cattle from the roadway when notified that the cattle
are in a roadway. |

That the subject cow was not visible at night.

That Defendant was aware that the subject cow was not visible at night prior to the -
incident that is the subject of the Complaint on file herein.

That the subject cow was in the roadway of SR 375 at the time of the incident that is the

subject of the Complaint on file herein.

That the subject cow’s presence in the roadway of SR 375 was the cause of the motor

vehicle accident that is the subject of the Complaint on file herein.

That Defendant did not know the location of the subject cow at the time of the incident
that is the subject of the Complaint on file herein.

That the presence of a reflective or luminescent tag on the subject cow would have made
the subject cow visible at the time of the incident that 1s the subject of the Complaint on

file herein.

A second set of requests for produbtion of documents were submitted to Fallini on July 2, 2008,

requesting information as to Fallini's insurance policies and/or carriers that may provide coverage for

Page 4 of 13
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lldamages that occurred as a result of the incident

Defendant Fallini never responded to any of these requests. To date, Defendant Fallini has not
produced any responses of any kind to Plaintiff’s written discovery requests. Despite an extension
requested by Plaintiff and granted by the Court, the discovery period has lapsed without any responses
being provided by Defendant. |

On or about April 7, 2008 (and again on May 14, 2008 with a Certificate of Service), Plaintiff

(Ifiled 2 Motion for Partial Summary Judgment. Defendant did not oppose that motion and the Court

granted that Motion on July 30, 2008. Notice of entry of the Order Granting Plaintiff’s Motion for
Summary Judgment was served on Defendant on August 15, 2008.

Plaintiff attempted to amicably resolve the discovery dispute and obtain a copy of Defendant’s

|lapplicable insurance policies, but to no avail. On February 24,2009, Plaintiff sent letters to Defendant’s

counsel seeking responses to the discovery. ‘

Plaintiff’s counsel, Mr. Aldrich, has attempted to discuss this discoifery issue with Defendant’s -
counsel, Mr. Kuehn, as well. On or about March 6, 2009, Plaintiff’s counsel contacted the office of |
Defendant’s counsel. Mr. Aldrich was informed that Mr. Kuehn was not available. Mr. Aldrich left a
meésage with Mr. Aldrich’s phone number and asked that Mr. Kuehn return the call. No return call ever
came. |

On March 18, 2009, Mr. Aldrich again contacted the office of Mr. Kuehn. Mr. Aldrich was
informed that Mr. Kuehn was not Iavaﬂable. M. Aldrich left-a message with Mr. Aldrich’s phone number
and asked that Mr. Kuehn return thé call. No return call ever came.

On March 23, 2009 — nearly nine months after propounding the discovery and more than a year
ago — Plaintiff filed a Motion to Compel Defendant’s Production of Documents, including information
fegarding any insurance policies that may provide coverage for the incident as contemplated in the
Plaintiff's second request for documents. This motion was heard on April 27, 2009. The Defendant’s
attorney, Mr. Kuehn, attended the hearing. Mr. Kuehn did not oppose the motion to compel and agreed |
at the hearing it was warranted. Mr. Kuehn provided no explanation as to why Defendant failed to

respond to all discovery requests. Mr. Kuehn agreed sanctions were warranted, however, he disputed the

Page 5 of 13
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amount of sanctions. This Honofable Court granted the Motion to Compel and awarded John Aldrich,
Esq., $750.00 in sanctions for having to bring the motion. A Notice of Entry of Order on the order
granting the motion to compel was entered on May 18,2009. It was served by mail on Defendant on May
14, 2009. Defendant nevér complied with the Order.

On June 16, 2009, Plaintiff filed a Motion to Strike Defendant’s Answer and Counterclaim due
to Defendants complete failure to comply with discovery requests and this Court’s Order. The.
Defendant’s counsel again attended the hearing and again provided.no explanation as to why Defendant
failed to respond to all discovery requests, but stated Defendant would comply with discovery requests.
This Honorable Court denied Plaintiff’s Motion to Strike based on Defendant’s counsel’s promises to
comply. This Honorable Court did, however, order Defendant to comply with the Order granting
Plaintiff’s Motién to -Compel and to respond to Plaintiff’s discovery requests by July 12, 2009 or
Defendant’s Answer and Counterclaim would be stricken. The Court also ordered Defendant to pay a
$1,000 sanction.

Defendant still did not comply with the Court’s Order and failed to respond to Plaintiff’s

ldiscovery requests. On August 31,2009, Plaintiff brought an Ex Parte Motion for Order to Show Cause

Why Defendant Susan Fallini and Her Counsel Should Not be Held in Contempt. The Court issued an -
Order on Plaintiff’s Order to Show Cause:'> dated October 8, 2009, that Susan Fallini must produce all
documents responsive to Plaintiffs discovery requests by October 12, 2009. The Court further ordered
that if Defendant did not supply the requésted information by October 12, 2009, Defendant’s counsel
would be held in contempt of court.and would be fined $150.00 a day, beginning October 13, 2009.
Fur.ther this Court ordered that if the requested information was not provided by October 12, 2009, the
Court would strike Defendant’s pleadings in their entirety.

On N ovembef 6, 2009, an order was entered Striking Defendant’s pleadings. Because
Defendant’s Answer has been stricken, all the allegations of the Complaint are deemed to be true.

To date, Defendant still has failed to comply with the orders of this Honorable Court and respond
to Plaintiff’s discovery requests. However, Mr. Kuehn’s partner, Thomas Gibson, Esqg., has notified

Plaintiff’s counsel by phone and by letter that there is no insurance available. Despite providing this
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llinformation, Defendant still has not technically complied with the Court’s Order. As of the date of this

Application, Defendant and/or her counsel owes more than $35,000 for not complying with this Court’s
Orders. -

On November 4, 2009, the Court entered its Findings of Fact, Conclusions of Law and Order
étriking Defendant’s Answer and Countercléim and directing the Court Clerk to enter Default against
Defendant Susan Fallini. On February 4, 2010, the Clerk of the Court entered Default against
Defendant. | |

Despite repeated requests, Defendant continued to fail and refuse to provide insurance
information, or a response that Defendant had no insurance. Consequently, Plaintiff was again forced
to bring yet another Ex Parte Motion for Order to Show Cause Why Defendaﬁt and Her Counsel Should
Not Be Held in Contempt. The Order to Show Cause ‘was granted, and another contempt hearing was
held on May 24, 2010. Neither Defendant nor her counsel, Harry Kuehn, appeared at the hearing.
However, Thomas Gibson, Esq., the law partner to Mr. Kuehh, appeared at the hearing. Following
argument by counsel, the Court made substantial findings of fact and conclusions of law. The Courtalso
held Mr. Kuehn in contempt yet again held Defendant and her counsel in contempt of court and
sanctioned them an additional $5,000.00. Further, the Court again ordered Defendant to vprovide the
information that had been-orderedon several prior occasions, and imposed a $500.00 per day sanction,
beginning June 1, 2010, if Defendant did not respond as ordered.

Defendant has not responded to the discovery, but Mr. Gibson has advised Plaintiff s counsel that
Defendant has no insurance that is applicable to this case. Plaintiff’s counsel has requested something
in writing, signed by the Defendant, to that effebt, but has not received anything to date.

/1]
/11
/]
///
/]
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IL
LEGAL ANALYSIS

41.085 provides for the recovery of various types of damages by both the estate and heirs.

NRS 41.085 Heirs and personal representatives may maintain
action.

1. As used in this section, “heir” means a person who, under the
laws of this State, would be entitled to succeed to the separate property
of the decedent if the decedent had died intestate. The term does not
include a person who is deemed to be a killer of the decedent pursuant
to chapter 41B of NRS, and such a person shall be deemed to have
predeceased the decedent as set forth in NRS 41B.330.

2. When the death of any person, whether or not a minor, is caused

by the wrongful act or neglect of another, the heirs of the decedent and

the personal representatives .of the decedent may each maintain an
action for damages against the person who caused the death, or if the
wrongdoer is dead, against the wrongdoer’s personal representatives,
whether the wrongdoer died before or after the death of the person
injured by the wrongdoer. If any other person is responsible for the
wrongful act or neglect, or if the wrongdoer is employed by another

person who is responsible for the wrongdoer’s conduct, the action may

be maintained against that other person, or if the other person is dead,
against the other person’s personal representatives.

3. An action brought by the heirs of a decedent pursuant to
subsection 2 and the cause of action of that decedent brought or
maintained by the decedent’s personal representatives which arose out
of the same wrongful act or neglect may be joined. '

4. The heirs may prove their respective damages in the action
brought pursuant to subsection 2 and the court or jury may-award each
person pecuniary damages for the person’s grief or sorrow, loss of
probable support, companionship, society, comfort and consortium, and
damages for pain, suffering or disfigurement of the decedent. The
proceeds of any judgment for damages awarded under this subsection
are not liable for any debt of the decedent. :

5. The damages recoverable by the personal representatives of a
decedent on behalf of the decedent’s estate include:

(a) Any special daméges, such as medical expenses, which the
decedent incurred or sustained before the decedent’s death, and funeral
expenses; and

(b) Any penalties, including, but not limited to, exemplary or
punitive damages, that the decedent would have recovered if the
decedent had lived,

Page 8 of 13
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but do not include damages for pain, suffering or disfigurement of the
decedent. The proceeds of any judgment for damages awarded under

this subsection are liable for the debts of the decedent unless exempted
by law.-
NRS 41.085. ,
Plaintiff seeks the following damages:

Grief and Sorrow, Loss of Probable Support, Companionship. Society, Comfort and Consortium

Michael’s parents, Judith and Tony Adams, have written letters to try and give the Court an idea |
of how Michael’s loss has affected their lives. Michael was an exceptional son and person. Plaimntiff |
respectfully refers the Court tovthe statements of Judith and Tony Adams, attached hereto as Exhibits 1
and 2. Mr. and Mrs. Adams will also be present at the prove-up hearing, should the Court determine one
is needed. Needless to say, fhe loss of Ms. Adams’ only son cannot be compensated by monetary
remuneration because he was priceless té her. Nevertheless, Judith Adams requests $2,500,000.00 for
grief and sorrow, and loss of probable support, companionship, society, comfort and consortium.

Lost Earnings

| Michael was 33 years old when he died. He was making approxirﬁately $45,000 per year, plus
benefits, at the time of his death. Plaintiff retained Dr. Terrence Clauretie to opine regarding Michael’s
lost earnings. Dr. Clauretie opined that Michael would have earned at least $1,640,696.00 during his
lifetime if he had not been killed by Defendant’s cow. (Plaintiff’s Expert Witness Designation, attached
hereto as Exhibit 3.)

Hedonic Damages

In addition, because of Michael’s death, there has been a substantial loss of support to which Ms.

Adams and/or Michael’s estate is entitled, including hedonic damages. Hedonic damages have been

specifically recognized by the Nevada Sﬁpreme Court. In Banks v. Sunrise Hospital, 120 Nev.822, 102
P.3d 52 (2004), the Nevada Supreme Court noted tha‘[v“monetary remedies awarded to compensate
injured persons for their noneconomic loss of life's pleasures or the loss of enjoyment of life.” Id.
Quoting the Supreme Court of South Carolina, the Court explained how hedonic damages are different

from damages for pain and suffering:

Page 9 of 13
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An award for pain and suffering compensates the injured person for the
physical discomfort and the emotional response to the sensation of pain
caused by the injury itself. Separate damages are given for mental anguish

where the evidence shows, for example, that the injured person suffered
- shock, fright, emotional upset, and/or humiliation as the result of the
defendant's negligence.

On the other hand, damages for "loss of enjoyment of life" compensate for
the limitations, resulting from the defendant's negligence, on the injured
person's ability to participate in and derive pleasure from the normal
activities of daily life, or for the individual's inability to pursue his talents,
recreational interests, hobbies, or avocations.

Id. (quoting Boan v. Blackwell, 541 S.E.2d 242, 244 (S.C. 2001)).

Michael has been deprived of so much life. As his parents have noted, he will not have the
opportunity to marry br experience the joys that come with that sacred institution. Michael will never
have the opportunity to father children—no witnessing his child’s first words, no kindergarten graduaﬁon,
nb coaching little league. Finally, while some.might consider elderly parents a burden, it is clear that
Michael would have viewed his parents’ aging as an opportunity to tenderly give back to his parents some .‘
of the love they had shown him during his short life. Michael will not be able to participate in so many |
of the things that really matter in life.

Hedonic damages are difficult to measure because somany of the things listed above are priceless; |
i.e.,they are nearly impossible to value in monetary terms. Although expert witness testimony regarding
hedonic damages is permitted, see Banks, expert testimony is not necessary. Despite the fact that expert
testimony is not necessary, the Banks court discussed the expert witness in that case, and those comments -
are instructive here.

The expert in Banks examined the value of hedonic damages using two methods — the “survey
method” and the “wage-risk method.” Id. Using these methods, the expert opined that the tangible value
of a person’s life is somewhere between $2.5 million on the low end, $8.7 million on average, and

literally priceless (i.e., impossible to value) on the high end. Id. Noting that the defendant had appealed

\lthe district court’s decision to allow the expert to testify at trial, the Nevada Supreme Court held that the

expert testimony was proper. 1d.

/17
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The expert in Banks was analyzing the life of a 52-year-old man who was left in a vegetative state
following surgéry. In this case, Michael was 33 years old at the time of his death. Clearly, Michael was
a wonderful human being who would have enjoyed a fulfilling life with deep relationships.
Unfortunately, due to the Defendant’s negligence, none of that can ever come to be. Consequently,
Plaintiff requests $5,000,000.00 in hedonic damages.

Funeral and Other Related. Expenses

Plaintiff incurred the following additional expenses following Michael’s death:
Cremation expenses (Exhibit4) $2,153.14
Additional expenses (see Memo of Costs)  $3,035.71
II.
CONCLUSION
Based on the evidence set forth above, and to be presented at the prove-up hearing, the Plaintiff
is entitled to Default Judgment as follows:
On the Cause of Action alleged in the Complaint, for an award of damages against Defendant
Susan Fallini as follow: |
/1]
/1]
111
/111
111
111
/1]
/1]
/1]
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Grief, sorrow, loss of support, etc. $2,500,000.00

Lost earnings $1,640,696.00
Hedonic damages | $5,000,000.00
Attorney fees reasonably incurred $50,000.00
Sanctions already levied against Defendant $35,000.00+'
Funeral and other related expenses $5.188.85
TOTAL JUDGMENT SOUGHT $9.230,884.85

For suéh further relief as this Court deems appropriate.
Plaintiff so moves thlS Honorable Court.
Respectfully submitted this Z/ day of June, 2010.
- ALDRICH LAW FIRM, LTD.

hn P.-Aldrich, Esq.

evada Bar No.: 6877
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 '
(702). 853 5490
Attorney for Plaintiff

! Plaintiff will provide the exact amount at the time of the prove-up hearing. Plaintiff expects
the actual amount due will exceed $35,000.00.

Page 12 of 13
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CERTIFICATE OF SERVICE

S
I HEREBY CERTIFY that on the’ | /%ay of June, 2010, I mailed a copy of the
APPLICATION FOR DEFAULT JUDGMENT, in a sealed envelope, to the following and that postage

4 \lwas fully paid thereon:

10
11
12
13
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15
16
17
18
19
20
21

23
24
25
26
27
28

~N

Harold Kuehn, Esq. = .

Gibson, & Kuehn :

1601 E. Basin Avenue, Suite 101
Pahrump, NV 89060

\Attorney for Defendant/Counterclaimant

Katherine M. Barker, Esq.

Law Office of Katherine M. Barker
701 Bridger Ave, Ste. 500 -

Las Vegas, NV 89101

Attorney for Counterdefendant
Estate of Michael David Adams

2/&4 ﬂW/(% e é//ﬂ ELJ ‘

~ An employee of Aldrich Iw Firm, Ltd.
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Judith H Adams
6152 Rosemary Dr
Cypress CA 90830
04/09/2010r

It is hard to Iput into words the relationship that | had with Michael. He was my

- only child and we were very close. He was warm, funny, smart and Joving.

When he no longer lived at home he called almost every day and ended each
call with “...Tove you.,.” He visited frequently and never left without a kiss
goodbye. Not a day goes by that { don't think about hitm and even now, almost
five years after his death it is hard to talk about him with crying. | don't think a
mother could have asked for a more wonderful 50M.

No one ¢an i'magine what it is like to lose and only child, Never to see that child
again, never to see him happily married, never to know the joy of grandchildren,
Tor | know that Mike loved children and wanted to have them one day. He had
even chosen' some favorite names. No can know how difficult it is to answer the
question “...do you have any children?” Not only was Michael my only child he
was my mothet's only grandchild. Mike was very close fo her and although she
lived in Arizona Mike called her frequently, visited often and never forgot to send
cards on her birthday and Mothers Day. At the time he died she was 87 years
old and in frail health so | made the decision not to tell her. | was grateful that
she had failin'g vision due to macular degeneration and could not see the pain on
my face or the tears in my husbands eyes when she asked about Mike. Since
we visited almost every two months | went through this agony for a long time.
Each time [ would have to invent some new reason for Mike's failure to call or
write. This distress was only alleviated when her memory began to fade in 2008.

Thankfully she went to her death last year without having to suffer the knowledge
of our loss, | '

Beside the emotional strain | have suffered losing Mike there is a physical pain
as well. It can be described as stress cardiomyopathy. It feels as though there is
a hand clutching your heart and slowly squeezing it.

In thinking about my mother | know that having a child to help her as she grew
alder was a great comfort and | realize that | will not have this help and support in
the future. This has necessitated making choices and decisions now knowing
that | may be all alone at some time in the years ahead. All the friends in the
world are not & substitute for family.

Mike provided emotional support when his Dad suffered a heart attack in 1992
He came home from San Diego and was at my side in the hospital. This allowed
us to take turn§ sitting by my husband's bedside. During this time Mike patiently
read the newspaper out loud whether Tony was conscious or not,

0218
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The number of ways that Mike helped us would be too many to count. If there
were chores that were too physically difficult for my husband or 1|Mike was there.
Since Mike had a cell phone long befare | did he patiently showed me how to use
all the features. If we went out of fown Mike took care of the hoube made sure
the plants were watered and that everything was safe.

Itwould be almost impossible to state how my life has changed since his death. |
can say that my outlook is so different. In the past when | was sh9ppin_g or
traveling | might wani to buy something with the thought that this could be
something that | could pass along to Mike or grandchildren. Now | stop and think
what possible use would | have for this item as it represents sorneéhing someone
will just toss out in‘the end. Itis even difficutt at times to be aroun friends and
hear them talk about their childrer and grandchildren. :

As difficult as Mike's death was for me the effect on my husband was even more
profound. For many months after his death | tried 1o be exceplionally careful not
to talk about Mike too much and be mindful not to Cry in his presencs. Fora fong
time | grieved in solitude. It was $0 exiremely hard io see the pain|on my
husbands face and | tried to alleviate this by telling him that Mike would be 50
Upset to see us in such sormow, My husband and | have the same doctor and
each time | visit the doctor he would ask me how Tony is doing singe he has
seen the physical and emotional changes that have affected him. To give you
just one example: about three years ago the doctor suggested that Tony have &
defibrillatar implant due to his heart condition. Tony vehemently refused each
time the doctor talked to him. | know that the reason for his refusaljis that his will
and desire to five seriously diminished after Mike died. ttwas only after suffering
a toronary arrest last November that he agreed 1o the implant. Eve{n now when |
know that he has been thinking about Mike he asks me “...why did | call the
paramedics, "

. - ) |
I can say these things since | know that Mike and his Dad had a very close and
loving relationship. When Mike went away to college in 1990 my hu'fsband was
disconsolate. Fortunately Mike was only 100 miles from home and was home
often. If they both had cell phones at that time they would have talkéd
constantly. When Mike joined the Marine Reserves in 1991 the knowledge that
we would not see or talk to Mike for the 12 weeks of basic training was almost
too much for him to endure. Mike did write as frequently as he could and | wrote
to him every day. _

TV L0:T7 CEM
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To help you understand why we feel this way about Mike is not only because he
was our child but it is but it about the person he was. | invite you fo go to Mike's
website www.michaeldavidadams.net and read the remarks from his friends,
Mike was loved not only by his family but by all those whose ives he touched.
When we held a celebration of Mike’s life several weeks after his death the staff
at Mike's favorite local restaurant one that he went to when ever hg was home
had a plaque made in horor of their favarite patron. To this day it hangs on the
restaurant wall. Each year on his birthday a large crowd gathers to celebrate.
On the website you see reference to the annual chili cook off. Thid was an event
that he convinced his friends to enter and in his memory they still articipate in
each year. You will also see that two of his vety best friends named their first

child Michael. To this day there are stil many stories that friends take to share
with me. ‘ '

| realize that If you check his website you will note that Mike had an older half
brather. The love and bond the two shared was remarkable. Altholigh there is a
15 year difference in their ages they always very close. lnteresﬁnglp,' Mike's
friends became his brother's friends and his brothers friends became Mike's, |
could not even begin to describe how Tany Jr. has dealt with the loss. To this
day it is Impossible not to ory when we talk about Mike. | don't want to minimize
the relfationship that my stepson and ! have nor the relationship that|he has with
his Dad. It is just that the relationship that we all had with Mike was on a whole
different level. And although my stepson says that he will be there for me [ know
that he has his own life and family. And although | know that he alsd loves his
Dad and me it still can not replace the loss of our Michael, '

Ivd 80:T¢ (QHA
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Anthony W Adams
6152 Rosemary Dr
Cypress CA 90630
-04/08/2010 '

You would have to be a father ang lose a son to know the grief and depression
you feel, Mike was my son but he was also my best friend. He would call ten
times during|a Laker game to discuss what the team was doing wrong or call just
to discuss an article he had read which he thought might be of interest to me.

Our-discmsifn would range on so many different subjects as Mike had a lof of
different inte J i i

things that g

nvention was sure to be In his collection. | can not uge my [Phone withoyt
thinking how fruch he would have loved it '

It's strange th t everything | look at Seems 1o remind me of Mike, whether it's the

barbeque where he enjoyed cooking or the bird house that | caught him putting

Up for my birthday. Mike liked to surprise me with the simple things. On our laat

Fathers Day we had dinner together at g restaurant where Mike's friend was the o
manager and of course the setvice was excellent. Yes, Mike had many friends i
and not holiday goes by that one of them does not call. ' o

Itis had to sed 4 young family with children and know that You won't be seeing
any grandchiidren. All the items that | saved to pass on o Mike and all the toys
that he held onto tg Pass on 1o his children have jogt their value and have no

- Meaning to mel Some day | hope to be able to walk into his room without tears
in my eyes but| don't see that happening any time soon,

They say that tine heals all wounds but whoever said that did not lose a son like
Mike.
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DOW

John P. Aldrlch

Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD
3654 N. Rancho Drive

Las Vegas, Nevada 89130
(702) 853-5490

Attorneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA
COUNTY OF NYE
Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH . Case No.: CVv24539
ADAMS, 1r1d1v1dua11y and on behalf of the Dept.: VA S
Estate,
Plaintiffs,

vS.
SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,

Counterclaimant,
vS.

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH

. ADAMS, 1nd1v1dua11y and on behalf of the
‘Estate,

Counterdefendants.

PLAINTIFE’S DESIGNATION OF EXPERT WITNESSES
TO: SUSAN FALLINJ, Defendant/Counterclaimant;

TO: HAROLD KUEHN, ESQ., attorney for Defendant/Counterclaimant; .
TO: KATHERINEM. BARKER, ESQ., attorney for Counterdefendant, Estate of Michael David
' Adams

COMES NOW Plaintiff Estate of Michael David Adams, by and through his mother, Judith
Adams, by and through her attorney, John P. Aldrich, Esq., of ALDRICH LAW FIRM, LTD., his

attorney of record, and hereby submits his initial Designation of Expert Witnesses pursuant to NRCP
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.»Report of the Trustees of OASDI (for future growth in earning capacity); Interest rates on United

Documents

26(b)(5) as follows:

Expert Witness:

1. Terrence M. Clauretie, Ph.D., C.P.A.
3741 Lyle Lane
Las Vegas, NV 89120.
Dr. Clauretie is 2 professor of finance at the University of Nevada, Las Vegas. Using the

Wage and employment data from his employer, Southern California Geotechnical: 2003 to 2005; .

Standard worklife tables for persons in the technical and related support occupations; 2008 Annual

States Treasury securities (to discount future losses to present value); and fringe benefit rates
published by the United States Department of Labor, Dr. Clauretie estimated the lifetime earnings
of Mr. Michael Adams subsequent to his death in July, 2005. Dr. Clauretie’s report of his findings
is attached as Exhibit “17.

Dr. Clauretie’s CV is attached as Exhibit “2”. Exhibits “3” and “4” .contai.ri Dr. Clauretie’s

list of testimony and depositions and his fee schedule.

Exhibit | Description

1 Report prepared by Terrence M. Clauretie, Ph.D., CPA, dated December 22, 2008, :
regarding his findings after reviewing employment records. (16 pages) 1
2 | Dr. Clauretie’s CV (6 pages)
Dr. Clauretie’s Trial & Deposition Testimony List (9 pages)
4 Dr. Clauretie’s Fee Schedule (1 page)
2. The following individuals are anticipated to testify as Plantiff’s experts at

the trial of this matter, 1'égarding their involvement in Plaintiff’s accident. Said individuals are
expected to testify as to the injuries Plaintiff Michael David Adams sustained in the subject incident;
the diagnosis and prognosis; and as to the authenticity and genuineness of their medical records and
billings, as well as to the reasonableness of the medical charges incurred herein:

a. Nevada Highway Patrol
Trooper M. Scott Simon, #6399, Primary Investigator

Page 2 of 4
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Trooper Guy Davis, #6485, Assisting Officer
Trooper Bill West, #6648, Assisting Officer

b. Nye County Sheriff’s Department
Deputy Duane Downing, Deputy Coroner

This witness is also expcgtcd to Atestify as to the cause of Mr. Adams’ death, his
injuries, and the time of his death.

c. Gunters Funeral Home
Dean Glasford

d. Pro Towing
Marshall Davis

Plaintiff expressly reserves the right to utilize any and all witnesses identified in Defendant’s

Expert Witness Designation for proper purposes.

Plaintiff expressly reserves the right to supplement, augment, modify, reduce, or otherwise

alter these designations for purposes of identifying rebuttal and/or impeachment witnesses.

/17
/77
s

DATED this Z@jday of December, 2008,
| ALDRICH AW FIRM, LTD.

ohn P. Aldrich
Nevada State Bar No. 6877
3654 N. Rancho Drive
Las Vegas, Nevada 89130
(702) 853-5490 '

(702) 853-5491 (fax)
Attorneys for Plaintiff Judith Adams
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CERTIFICATE OF MAILING

' g

I hereby certify that on this =2 ]/c{ay of December, 2008, service of the foregoing
PLAINTIFE’S DESIGNATION OF EXPERT WITNESS was made this date by depositing a true
and correct copy of the same for mailing in Las Vegas, Nevada, addressed to:
Harold Kuehn, Esq.
Gibson, & Kuehn

1601 E. Basin Avenue, #101
Pahrump, NV 89060

|| Attorney for Defendant/Counterclaimant
Susan Fallini

Katherine M. Barker, Esq.
Barker Law Office

701 Bridger Ave, Ste. 500

Las Vegas NV 89101
Attorney for Counterdefendant
Estate of Michael David Adams

2 él\-@\/ //u\c /{ N D

/Aﬁsn empl/oyee of ALDRICH LAW FIRM, LTD.
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REPORT ON THE LIFETIME EARNINGS OF
MR. MICHAEL ADAMS
TERRENCE M. CLAURETIE
DECEMBER 22, 2008
ASSIGNMENT

I have been asked by Mr. John Aldrich to estimate the lifetime earnings of Mr. Michael

Adams subsequent to his death in July, 2005.

MATERIALS RELIED UPON

For this pﬁrpose I have relied upon the following.

1. Wage and employment data from his employer, Southern California Geotechnical:

2003 to 2005.

2. Standard worklife tables for persons in the technical and related support occupations
3. 2008 Annual Report of the Trustees of OASDI (for future growth in earning capacity)’
4, Interest rates on United States Treasury securities (to discount future losses to present

value,

5. Fringe benefit rates published by the United States Department of Lab or.
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CALCULATION OF LIFETIME EARNINGS

Table one shows the calculation in this case. At the time of his death Mr. Adams was
earning $45,000 annually and had the typical fringe benefits (23% By United States
Department of Labor estimates)‘. The lifetime earnings begin in the month of his death
and continue for his worklife expectancy, age 60.62. The growth in earnings is assumed
to be 3.7% annually based on information from item # 3 above. The discount rate is four

per cent annually based on item number 4. The present value of the lifetime eamnings is

$1,640,696.

COMPENSATION

I charge $350 per hour for non-testimony work and $450 for all testimony. I have

allocated two hours to this report and have attached an invoice.

ATTACHMENTS
In addition to materials relied upon I have attached:
1. Current CV

2. Testimony history
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3. Invoice.
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‘ v
CONFIDENTIAL EMPLOYEE SUMMARY

[

eteuhni

name:

Michael D. Adams do.b.: 1872-05-10

sex: M

s.8. number:

545-53-7622 citizen: yes

hire date:

2003-07-16

address:

SE0-MarnaBr#52- 2577

Gegpe Beici Brip. T C

Seal Beach, CA 90740

telephone:

(562) 673-4935

license: CA #A4031957

marital:

Single spouse:

in emergency notify:

other dep.:
Anthony Adams (father) '

address:

6152 Rosemary Dr.

Cypress, CA 90630

telephone:

(714) 828-6997

group insurance:

Eligible 09-16-03

profit sharing:

Elig. 1/1/2005

other:

STATUS

DATE

POSITION

FROM TO

PAYRATE

ANMOUNT

2003-07-16

2% 0017

Staff Geologist

$38,000

2p4-07-18

250 & b

U por

Q~C-p5

4

G5

DECERSED - LHE ACCIDENT 75

Updated 7/17/03
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Qualified Retiremernt Plan
APPLICATION FOR DISTRIBUTION From A Qualified Retirement Plan

Please read the important information and instructions on the following pages.

B GENERAL INFORMATION ]

Name of Plan j thorn CaliBenia  Gedkechnial . ]hc\ Rehrerngnt Ui Ala n
Plap Number p ODO 5"(0 6 |
Name of Employer SC \UCH/\_Q/\Q;V\ (\/3\ \ { GJ 2N llﬁl 6‘6@{3(‘[4 N lCﬂ_p
adaress 12400 N Hancoek  Se (0] |
YA\\[\[/‘\ \f\-Q, LAA State n }A- | Zip q L%.@:}

Name of Participant ﬁM ’\L\@\ \D M[\ m > Date of Birth Og//O/’?’ r
Vested % Hours Worked During Plan Year mt # 5%% - 5757 (02_1

Clomplete the jfollowing section for the individual requesting the payout.
Name PVN‘T\’\O\/\ oW AN C’\/\ W <
Home Address k_[)\ C)SJ . }QO%&\"\/\Q\ P\,VJ‘ DP\ :

City C'/k/ PreSs o state _ (AT zp_ 00> C

Social Security No -5\3 7—"\ ‘:) LH OD D Telephone # ' '

| DISTRIBUTION REASON |
-] Normal Retirsment Age ‘ [ Disability Death ] Termination of Employment [T} Plan Termination

[ Hardship [JLoan Disbursement (If permitied by plan) [JOther  Date of Event

[ _, METHOD OF PAYMENT |

Mngle Sum Cash Payment - Amount : m I Shares

[] installment Payments, Ji the fo[lawmg manner: D Monthly [JQuarterly [] Semxannually [ ] Annually [ ] Other
. Commencement Date Amount

J Required Minimum 'Distri.but'mn - Amount : "For Tax Year

Is your spouse more than-10 years younger than you, and is he or she your sole beneficiary for the entire calendar year?

O Yes ] No

If yes, the joint life expectanoy of you and your spouse, recalculated, will be used. If no, the Uniform Lifetime Table will be used to
calculate the Required Minimum Distribution.

[ Qualified Joint and Survivor Annuity (If permitted by Plan, Additional documentation required, contact your plan administrator)

[ Direct Rollover of Eligible Rollover Distribution to: (Check one) [J1rRA [1403(a) Plan [J457(b) Plan
(See the instructions on the following page.) - I Qualified Plan [1403(b) Plan ‘
Specify new plan or complete angd attach the Direct Rollover Request form:
] Other: ‘
Specify investment(s) to be liquidated (or other special instructions):
ACCOUNT DISTRIBUTED (For use with 401 () plans oniy.) |
[ Employee 401 (k) Contributions: B Entire Account s '
[] Marching Contribution: ' E Entire Account s
[_] Employer Profit Sharing Conrribution: - [£] Entire Account [1s
[ Other : & Entire Account Os
%IKG (1/2004) D034 BISYS Refirement Services ) Page tof4 QP-33/052S-0504 (05/04) 04/0468
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Performance Review

Employee Name m o MEAN‘\F Title 5‘17—\4’—“ = 6@ LOb \ﬁ v

Reason far Review %\3\\\2«5’\' 2 S\N\?L{N ¢f — Date 'L 3] ’07/
Reviewed by N VS

/ » ’
Current Salary § 4\ e per \]k\/ New Salary § ﬂS e per QL\/ effective 2605

The purpose of this evaluation is to achieve the following:

+ Evaluate: Review the employee's recent performance relatlve to goals set during the prevzous review and
relative to the employer's expectations.

¢+ Communicate: The supervisor and employee communicate openly and honestly about the employee’s
performance.

e Set Goals: The employee and supervisor establish mutually agreed upon goals for the employee’s future
progress and development,

1. Position Objectives and Responsibilities: S'T'P(\"F G Lobist

2. Rewaw of Goals and/ or Objectives Established at Previous Review:

A Goal__ W\PTZRVE — ISUBG) [0 48 | AL DES@@LPT\WS
Resuit: -mw Pt L RTves CRIN N ApE h\wnm A ‘I’H’bs

B. Goali_ (\ET Wner O%L AV 12ED
Resuit:_ N BEDS AT -

C. Goali N\yRPE (NDEPENDANT V\mv:\r—z% *t’\%\)(g\-\?r —C elie {pyr_ Quwn Wik
Result;__ SFlLC ANEEDS  IMMPEN E sy

D. Goali_ AN 0FsWs ©iCes N BT o
Result; IWYP—‘ZQ\}\N(w l._“VOQIS NOT S€en ) B A PRIBUEM.

E. Goél:
Resujt:

F. Goal:
Result;
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2-50.Small wcoup Employee Application

Blue Cross Dental Net and Blue Cross Dental SelectHMO, and all medical ~ Small Group Services
products except Blue Cross Basic PPO, Blue Cross Saver PPO and Blue Cross of California
Advantage PPO offered by Blue Cross of California. Biue Cross PPO and PO.Box 9062

FFS Dental, Blue Crass Basic PPO, Blue Cross Saver PPO, Advantage PPQ, Oxnard. CA 93031-9062
Life and AD&D products offered by BC Life & Health Insurance Company. - !

www.bluecraessca.com

INSTRUCTIONS

1. You, the employee, must complete this application. You are solely responsible for its
accuracy and completeness. : _

2. All questions must be answered in full or the application may be returned to you resulting

in a delay in processing. _ Group No,
3. Type or print clearly using blue or black ink. 2.%,0,9,5,4%
B COVERAGE - Please verify with your employer which plans are available.
A. MEDICAL COVERAGE SELECTION - Check only one Medical Plan:
O Basic PPO [ PPO $40 Copay O Premier PPO $20 Copay [ High Deductible EPO
I Saver PPO [ PPO 330 Copay O Premier PPO $10 Copay 0 Saver HMO
[0 Advantage PPO $25 Copay 1 HMO 100%

If selecting an HMO, you must select a Primary Medical Group (PMG) or an Independent Practice Association (IPA).
If you.are selecting an IPA, please select a Primary Care Physician for each enrolling family member and list them by number
below in Section 3A.

 HMO plan PMG or IPA Medical Office Number: Ll [ | Are you currently a patient of this facility? [Yes [INo

B. DENTAL COVERAGE SELECTION - (If group has elected Dental Coverage) ~ Check onfy one Dental Plan:

O High Option PPO* 2 Dental Net - You must select a Dental Office No. 0 e |%};j ;| % |§ |
O Standard Option PPO* I Blue Cross Dental SelectHMO - You must select a Dental Office No.  Dental Office No.
[ Basic Option PPO*

* Fee-for-service dental coverage is substituted if the member is outside of PPO dental service area.
C. OPTIONAL DEPENDENT LIFE INSURANCE (Available only if offered by employer.)

TIYes O No , _ _
D. SUPPLEMENTAL LIFE INSURANCE (Available only if offered by employer,)

OVYes [ No Amount: [ $15,000 3 $25,000 50000 ~ [I5$100,000

EX EMPLOYEE INFORMATION - Must be completed by employee.

I New group enroliment B New hire : 0 COBRA COBRA/Cal-COBRA Effective Date;
O Family-addition [ Change of coverage I Cal-COBRA* : o | l ] |
[1 Late enroliment [ Other o » . I ' '
*Cal-COBRA applicants must submit first month's premium.
Last Name ' First Name ML Marital Status Social Security No.
Ddwma "Me N [BSingle OMarried |5 |9 |§|S 3 |6 22
Home Address (P.O. Box not acceptable unless rural PO, Box) Apt No,| # olf [égpendents Spouse's Social Security Na.
350 Mucval D, PE _ |Spouse® O HEREEEE
City ' | State | ZIP Code Home Phone No,
Hire Date (MM/DD/YY) | Employer Name v Occupation/Job Title O Part time | ¥ oka\ilou‘gs Worked
: . ] o ; per Wee
Soudnern Calidormin Giedednmel S088 Grey ooy | P Full time
Business Phone No. | Salary (Required) I \};IVOUW Life Insurance Beneficiary - Last Name, First, M.]. Relationship
eek :
(WM )7av-0333 {32167 bonthly | BYewms Do Wony L Y
‘Language Choice (Optional) Ethnic Origin (Optional)

B English [ Spanish [ Chinese [ Korean | [¥ Caucasian I Black/African American O Hispanic [ Chinese [ Korean- 1 Native American [ Other

*Spouse includes domestic partner ONLY if your employer has elected that coverage. If coverage is available, domestic partner enroliment
requires submission of a signed and notarized Domestic Partner Affidavit or, if applicable, a copy of a valid Declaration of Domestic
Fartnership filed with and stamped by the Secretary of State of California.

T

3345 12/02 01

’ CASMEEAPP2-50 10/2002

0236



Life and Worklife
Expectancies

" Hugh Richards, M.S.

Jon R. Abele, Esq.

Gtmrs RV,
e SRR 3 . . i
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I6_,j® Lawyers & Judges
Pubhshlng Company, Inc.
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198

Life and Worklife Expectancies

Table 11: Worklife expectancies by occupation and sex, all races, conventional model, 1990, continued

Technicians and Related Support Occupations

Males

Fernales
some  College Grad Some College Grad
Age All * <HS HS College Degree Degree Al * < HS HS College Degree Degree
18 38.8 333 39.2 38.1 41.4 43.8 34.5 26.1 328 34.9 35.6 383
19 39.2 32.8 38.5 38.6 40.7 43.0 339 25.5 32.2 34.3 34.8 375
20 38.6 32.2 . 377 38.0 40.1 42.3 33.2 25.0 314 336 341 36.8
21 37.9 31.6 37.0 37.3 394 41.6 325 24.4 30.7 32.9 334 36.0
22 37.2 30.9 36.2 36.6 38.7 40.9 N7 . 238 29.9 - 321 325 352
23 36.4 30.2 353 358 378 40.1 30.9 232 29.1 31.3 31.7 345
24 35.6 29.4 34.5 35.1 37.0 394 301 22.6 28.3 30.6 30.8 337,
25 34.8 28.6 336 34.2 36.1 386 29.3 22.0 27.5 29.7 30.0 328
26 EER:] 27.8 328 334 353 37.8 28.5 214 26.8 28.9 291 321
27 331 271 31.9 325 344 37.0 27.7 208 26.0° 28.1 28.3 312
28 32.2 26.3 31.0 31.6 335 36.2 26.9 20.3 25.2 27.3 274 304
28 . 31.3 - 256 30.1 30.7 327 354 26.1 19.7 245 26.4 28,6 29.6
30 304, 24.8 29.2 29.8 31.8 34.5 253 181 23.7 25.6 25.7 28.8
31 294 . 241 28.3 28.9 30.8 33.6 24.4 18.5 23.0 24.8 24.9 27.9
32 78.5 . 23.3 274 27.9 299 32.7 23.7 17.8 22.2 240 24.1 27.1
33 27.6 22.6 26.5 271 29.0 317 22.9 174 21.5 23.2 233 263
34 26.7 21.8 256 26.2 28.1 30.8 221 16.8 20.7 22.4 22:5 254
35 25.8 21.0 247 25.3 271 29.9 213 16.2 19.9 21.6 21.6 246
36 249 20.2 23.9 244 26.2 28.9 20.5 156 19.2 20.8 20.8 237
37 24.0 19.4 23.0 235° 253 28,0 19.7 15.0 18.4 20.0 20.0 229
38 : 231 186 221 22.6 24,4 27.1 18.8 14.4 17.7 19.1 18.2 22.0
38 22.2 17.8 - 21.2 21.6 235 261 18.0 13.8 16.9 18.3 18.4 21.2
40 -21.3 1741 203 20.7 22,6 25.2 17.3 133 16.1 17.5 17.6 20.3
41 20.4 16.3 19.4 19.8 21.6 24.3 16.5 126 15.3 16.7 16.8 18.5
42 19.4 15.5 185 18.9 20.7 234 15.6 12.0 145 15.9 "16.0 18.6
43 18.6 14.7 17.6 18.0 19.8 224 14.8 114 13.7 15.0 15.2 17.8
44 17.6 139 16.7 17.1 18.9 21.5 13.9 107 13.0 14.2 144 16.9
45 16.7 13.1 15.9 16.2 18.0 20.6 1341 101 122 13.4 13.5 16.0
46 15.7 12.4 15.0 153 17.0 19.7 12.2 95 114 12.5 12.7 15.2
47 14.8 116 141 144 16.1 18.8 1.4 89 10.6 117 1.8 14.3
48 13.8 10.9 13.2 135 15.2 17.9 10.5 8.3 9.9 10.8 11.0 134
43 13.0 10.9 12.3 12.6 14.3 “17.0 9.8 77 9.1 10.0 - 10.2 12.6
50 121 9.4 11.4 1.7 13.4 16.1 8.9 71 8.4 9.2 9.4 17
51 11.2 8.7 10.6 10.8 12.5 152 8.2 65 77 8.4 8.6 109
52 10.2 78 97 9.9 11.6 14.3 7.4 6.0 7.0 7.6 7.8 10.1
53 9.3 7.2 8.9 9.0 10.7 134 6.7 5.4 6.3 6.9 7.0 8.3
54 8.5 6.5 8.1 8.2 9.8 125 6.0 4.8 5.7 6.1 6.3 8.5
55 7.6 5.8 7.3 7.4 8.8 17 5.3 4.3 5.1 5.5 5.6 7.7
' 56 6.8 5.2 6.5 6.5 8.1 10.8 4.7 37 4.5 4.8 5.0 7.0
57 6.0 4.5 5.7 5.8 T 13 8.9 4.1 3.2 4.0 4.2 44 6.4
58 5.3 3.9 5.0 5.0 6.5 9.2 3.6 2.7 35 3.7 38 5.8
59 4.6 34 4.3 4.4 57 8.4 3.1 2.3 3.0 3.2 3.3 5.2
60 4.0 2.9 3.7 37 5.0 7.6 2.7 2.0 2.6 2.8 2.9 4.7
61 3.3 2.4 341 3.2 44 6.9 2.3 1.6 2.2 2.4 2.5 4.1
62 29 2.0 2.6 2.7 3.8 6.3 1.9 1.3 1.8 2.0 2] 3.6
63 2.4 1.7 2.2 2.2 33 5.6 1.6 1.1 1.6 1.7 1.8 3.2
64 2.0 1.4 1.8 1.9 2.8 5.1 1.3 0.9 13- 1.5 1.5 2.8
65 1.7 1.2 1.5 1.5 2.4 4.5 1.1 0.8 1.1 1.2 1.2 2.5
66 1.5 1.0 1.3 1.3 2.1 4.0 0.9 0.6 0.9 1.0 1.0 2.2
67 1.2 0.8 1.1 1.1 1.7 3.6 0.8 0.5 0.7 0.9 0.8 - 1.9
68 1.0 0.7 0.9 0.9 1.5 3.2 0.6 0.4 0.6 0.7 0.7 1.7
69 0.9 0.6 0.8 038 1.2 2.8 0.5 0.4 0.5 . 06 0.6 1.5
70 0.7 0.5 0.7 0.7 1.0 2.5 0.5 0.3 0.4 0.5 0.5 1.3

* Weighted averages by education. Sources: see Chapter 12.
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2008 OASDI Trustees Report

C. ASSUMPTIONS ABOUT THE FUTURE

Future income and expenditures of the OASI and DI Trust Funds will depend on many factors, including the size and
characteristics of the population receiving benefits, the level of monthly benefit amounts, the size of the workforce, and
the level of workers’ earnings. These factors will depend in turn on future birth rates, death rates, immigration, marriage
and divorce rates, retirement-age patterns, disability incidence and termination rates, employment rates, productmty
gains, wage increases, inflation, and many other demographic, economic, and program-specific factors.

The intermediate demographic and economic assumptions shown in table [1.C 1, designated as alternative II, reflect the
Trustees’ best estimates of future experience, and therefore most of the figures in this overview depict only the outcomes
under the intermediate assumptions. Any projection of the future is, of course, uncertain. For this reason, alternatives I
(low cost) and III (high cost) are included to provide a range of possible future experience. The assumptions for these two
alternatives are also shown in table [L.C1, and their implications are highlighted in a separate section on the uncertainty of
the projections.

Assumptions are reexamined each year in light of recent experience and new information. This annual review helps to
- ensure that the assumptions provide the Trustees’ best estimate of future possibilities.

Table II.C1.—Ultimatel Values of Key Demographic and Economic Assumptions
for the Long-Range (75-year) Projection Period

Ultimate assumptions . . Intermediate Low Cost High Cost
Total fertility rate- {children per woman) ) . 2.0 S 23 17
‘ Average annual percentage reduction in totaluéée sex-adjusted death rates from 2032 w0 T .
2082 . 73 32 121
Average annual net immigration 4(in thousands) over the_period 20(}8-_82 v . ’ _ ‘ 1,070 : 1,39'5 790
Annual percentage change in: : ) _ - ] i .
Prodhctivity (tolal US. economy) . R SR }, i . e
Average wage in covered emplovment : ) o . ‘ 39 - 34 4.4
Consumer Price Index (CPI) : v ) o ) . 238 ' 1.8 3.8
Real-wage differential (percent) ' T L 16 6
Unemployment rate (percent) . ‘ v 5.5 ' 4.5 6.5
Annual trust fund real interest rate (percent) ‘ ) o v 2.9 3.6 2.1

1 Ultimate values are assumed to be reached within 25 years. See chapter ¥ for details, including historical values and projected values prior to resching the ultimate.
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Daily Treasury Yield Curve Rates

Get_e-mail updates when this information changes.

Historical Data

Daily Treasury Yield
Curve Rates

Daily Treasury Bill
Rates

Daily Treasury
Long-Term Rates

:5af%) This data is also available in XML format by clicking on the XML icon

December 2008
Date Tmo 3mo 6mo 1yr 2yr 3yr 5yr 7yr 10yr 20yr 3Dyr

12/01/08 009 007 044 081 090 116 171 213 272 351 3.22
12/02/08 0.04 0.06. 042 077 080 112 165 2.08 268 347 3.18
12/03/08 002 0.02 035 070 0.87 107 160 203 267 345 3.17
12/04/08 0.01 002 026 061 08 102 1.51 193 255 335 3.06
12/05/08 002 0.02 023 054 093 119 167 2089 267 341 3.11
12/08/08 001 003 028 053 097 127 176 217 277 345 '3.16
12/09/08 004 0.03 025 049 084 115 161 203 267 335 3.06
12/10/08 0.00 0.00 021 049 086 121 1.62 205 269 339 3.00
12/11/08 000 001 022 051 079 141 155 199 284 335 307
12/12/08 003 0.02 021 050 078 41.05 _1 .55 198 260 3.36 3.07
12/15/08 000 0.03 028 050 075 1.02 150 182 253 329 298
12/16/08 005 004 023 045 065 088 134 177 237 3.16 286
12/17/08 003 005 0.9 045 073 0588 135 170 220 301 286
12/18/08 003 000 015 043 068 092 126 159 2.08 286 253
12/19/08 0.00 002 0.14 044 074 102 135 166 213 288 255

* 30-year Treasury constant maturity series was discontinued on February 18, 2002 and
reintroduced on February 9, 2006. From February 18, 2002 to February 8, 2008,

Treasury published alternatives to a 30-year rate. See Long-Term Average Rate for
more information.

Treasury discontinued the 20-year constant maturity series at the.end of calendar year
1986 and reinstated that series on-October 1, 1993. As a resuli, there are no 20-year
rates available for the time period January 1, 1987 through September 30, 1993,

Treasury Yield Curve Rates. These rates are commonly referred to as "Constant
Maturity Treasury" rates, or CMTs. Yields are interpolated by the Treasury from the daily
yield curve. This curve, which Telates the yleld on a security to its time to maturity is
based on the closing market bid yields on actively traded Treasury securities in the over-
the-counter market. These market yields are calculated from composites of quotations
obtained by the Federal Reserve Bank of New York, The yield values are read from the
yield curve at fixed maturities, currently 1, 3 and 6 months and 1, 2, 3, 5, 7, 10, 20, and
. 30 years. This method provides a yield for a 10 year maturity, for example, even if no
outstanding security has exactly 10 years remaining to maturity. ’

Treasury Yield Curve Methodology. The Treasury yield curve is estimated daily using a
cubic spline model. Inputs to the model are primarily bid-side yields for on-the-run
Treasury securities. See our Treasury Yield Curve Methodology page for details.

Daily Treasury Real
Yield Curve Rates

Daily Treasury Real .

Long-Term Rales
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Negative Yields and Nominal Constant Maturity Treasury Series Rates (CMTs). Current
financial market conditions, in conjunction with extraordinary low levels of interest rates,
have resulted in negative yields for some Treasury securities trading in the secondary
market. Negative yields for Treasury securities most often reflect highly technical factors
in Treasury markets related to the cash and repurchase agreement markets, and are at
times unrelated to the time value of money.

For more information regarding these statistics contact the Office of Debt Management
by email at debt. management@do.treas.gov.

For other Public Debt information contact (202) 504-3550.

E@This document was generated from the XML data using the XSL transformation. Click on the
XSL icon to view the XSL file.
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United States _ é
W Department . )
of Labor ,

Bureau of Labor Statistics - Washington, D.C. 20212
Technical Contact: (202) 691-6199 NCSinfo@bls.gov USDL: 08-0788
Media Contact: (202) 691-5902 , For Release: 10:00 AM EDT

Internet Address;  http://www.bls.gov/ect Wednesday, June 11, 2008

EMPLOYER COSTS FOR EMPLOYEE COMPENSATION—MARCH 2008

Employer costs for employee compensation averaged $28.46 per hour worked in March 2008, the U.S.
Department of Labor’s Bureau of Labor Statistics reported today. Wages and salaries, which averaged $19.83,
accounted for 69.7 percent of these costs, while benefits, which averaged $8.63, accounted for the remaining
30.3 percent. (See table 1.) Employer Costs for Employee Compensation, based on the National Compensation
Survey, measures employer costs for wages, salaries, and employee benefits for nonfarm private and state and
local government workers.

- Costs for legally required benefits, including Social Securlty, Medicare, unemployment insurance, and -
workers’ compensation, averaged $2.24 per hour (7.9 percent of total compensation). Employer costs for life,
. health, and disability insurance benefits averaged $2.40 (8.4 percent); paid leave benefits (vacations, holidays,
‘sick leave, and other leave) averaged $2.00 (7.0 percen’c), and retirement and savings ‘benefits averaged $1.26

(4.4 percent) per hour worked.

Health benefit costs in private industry

The average cost for health benefits was $1.92 per hour worked in private industry (7.2 percent of total
compensation) in March 2008. In March 2003, employer costs for health benefits averaged $1.41, or 6.3
percent of tota] compensation.

- Among occupational groups, employer costs for health benefits ranged from 90 cents per hour and 6.8
percent of total compensation for service workers to $2.77 and 5.8 percent of total compensation for
management, professional, and related occupations. Among other occupational categories, employer costs for
health benefits averaged $1.67 (7.9 percent) for sales and office occupations, lower than $2.30 (7.6 percent) for
natural resources, construction, and maintenance occupations, and $2.21 (9.6 peroen’c) for production,
t1ansp01‘cat10n and material moving occupations. (See table 5.) :

Employer costs for health benefits were significantly higher for union workers, averaging $3.95 per hour
(10.9 percent), than for nonunion workers, averaging $1.68 (6.5 percent). (See table 5. )

ST

NOTE

Effective with the December 2008 release, series for metropolitan and nomnetropohtan areas in table 7 will
be discontinued.
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In goods-producing industries, health benefit costs were higher, $2.68 per hour (8.5 percent of total
compensation), than in service-providing industries, $1.73 per hour (6.8 percent of total compensation). (See
table 6.)

Within goods-producing industries, health insurance costs were $2.91 per hour (9.3 percent of total
compensation) for manufacturing workers, greater than the cost for construction workers ($2.09 and 6.9 percent
of compensation.) Service-providing industries varied greatly in costs, ranging from 61 cents in leisure and
hospitality (5.2 percent), to $2.60 in the financial activities industry (7.3 percent) and $2.90 in the information
industry (7.4 percent). (See table 6.) ,

Among the four regions, costs for health benefits ranged from $1.65 per hour in the South to $2.12 in the
Northeast. Health care costs were $2.06 in the Midwest and $1.99 in the West. The proportion of total
compensation represented by health benefits was 6.9 percent in the West, South and Northeast, and 7.9 percent
in the Midwest. Within census divisions, hourly health benefit costs ranged from $1.56 in the West South
~ Central division, to $2.17 in the Middle Atlantic and East North Central divisions. (See table 7.)

Health benefit costs increased, both in average hourly dollar amount and as a proportion of total
compensation, with establishment size. Establishments with fewer than 50 workers averaged $1.26 (5.8
percent), those with 50-99 workers averaged $1.64 (7.0 percent), those with 100-499 employees averaged $2.12

" (7.9 percent), and those with 500 or more employees averaged $3.01 (8.0 percent). (See table 8.)

Private industry

In March 2008, private industry employer compensation costs averaged $26.76 per hour worked. Wages
and salaries averaged $18.91 per hour (70.6 percent), while benefits averaged $7.86 (29.4 percent). Employer
costs for paid leave averaged $1.80 per hour worked (6.7 percent), supplemental pay averaged 80 cents (3.0
percent), insurance benefits averaged $2.06 (7.7 percent), retirement and savings averaged 96 cents (3.6
percent), and legally required benefits $2.24 (8.4 percent) per-hour worked. (See table 5.)

Employer costs for health benefits varied by industry, occupation, bargaining status, region and
establishment size. These differences reflect in part, varying incidence of benefit coverage among these groups.
The National Compensation Survey also produces comprehensive data on the percentage of workers with access
to and that participate in various employer provided benefit plans. For more information, see the BLS internet
site http://www.bls.gov/ncs/ebs/home.htm.

Note

The Employer Costs for Employee Compensation news release for June 2008 is scheduled for
Wednesday, September 10, 2008, at 10:00 AM (EDT).
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Relative importance of employer costs for
employee compensation, March 2008

Compensation Civilian |State and iocal| Private
component workers | government industry
Wages & salaries 69.7% 65.9% 70.6%
Benefits 30.3 34.1 294
Paid leave 7.0 8.2 6.7
Supplemental pay 2.6 0.9 3.0
Insurance 8.4 11.4 7.7
Health benefits 7.9 11.0 7.2
Retirement & savings 4.4 7.6 36
Defined benefit 27 6.7 1.6
Defined contribution 1.8 0.8 2.0
Legally required 7.9 6.0 8.4

Employer costs per hour worked for health benefits and total benef

2008

Civilian workers
State & local government

Private industry

Goods-produbing _

Service-providing

Management, professional & related

Sales & office

Service

Natural resources, construction, & maintenance
Production, transportation, & material moving

Northeast
South
Midwest
West

Union
Non-union

1-99 employees
100-499 empioyees
500+ employees

B Health benefits [ Benefits excluding health

its, by various categories, March

3

$2

56

$8

$10

$12

$14
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Terrence M. Clauretie (1)

Terrence M. Clauretie, Ph.D., C.P.A. (RETIRED CPA)
" .Department of Finance
University of Nevada, Las Vegas
4505 So. Maryland Parkway
Las Vegas, Nevada 89154-6025
(702) 8953223 (Office)
(702) 456-1035 (Home)
EDUCATION
Stonehill College
1961 - 1965, B.A. in Economics
Washington State University
1965 -1971, Ph.D. in Economics
Shepherd State College

1977 - 1978, non-degree. program in Accounting. C.P.A,, 1979

Texas Tech University
2007-2008, coursework in structured settlements
. TEACHING EXPERIENCE

University of Nevada, Las Vegas
Las Vegas, Nevada 89154

Professor, 1988-- Present

Teach undergraduate courses in Finance, Principles of Managerial Finance, Intermediate Managerial Finance, Real Estate Finance, and
Investments. Teach graduate courses in Problems in Business Finance.

Louisiana State University in Shreveport
Shreveport, Louvisiana 71115
Professor, 1985 ~ 1988

Associate ?rofessor, 1981 -1985

Taught undergraduate courses in Economics, Money an_d Banking, Real Estate, Financial Management, Investments, Capital Budgeting, and
Statistics. Taught graduate courses in Financial Management. ) )

Shepherd State College
Shepherdstown, West Virginia 25443

Associate Professor, 1977 - 1981
Assistant Professor, 1972 - 1977

Taughl undergraduale courses in Economics and Business Administration, with an emphasis on the quantitative disciplines.

Marshall University
Huntington, West Virginia 25701

Assistant Professor, 1971 - 1972

Taught undergraduate and graduate courses in Economics, with an emphasis on Money and Banking and on Monetary Theory.

Washington State University
Pullman, Washingion 99163

Teaching Assistant, 1965 - 1970

RESEARCH
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Dissertation:  "Monetary Growth Rates, the Business Demand for Funds, and the Residential Mortgage Market: A Sectoral Econometric Study."

Received an award for outstanding dissertations at the Eastern Finance Association Meeting, April, 1973.

Articles: (Chronological)

1.

20.

21.

~
N

23.

24.

25.

26.

"Interest Rates, the Business Demand for Funds, and the Residential Mortgage Market: A Sectoral Econometric Study," Journal of
Finance, December, 1973. i

"Interest Rates and the Sectoral Behavior of the Residential Mortgage Market: A Theoretical Model,” Southern Economic Joumai,
July, 1974.

“Factors Affecting Student Performance in Principles of Economics," Journal of Economic Education, Spring, 1975, co-authored
with E.J. Johnson.

"Why do GNMA's Yield More Than Treasuries?" Journal of Portfolio Management, Spring, 1982.
"How Much is an Assumable Loan Worth?" Real Estate Review, Fall, 1982.
"Breakeven Point in'Mortgage Buybacks,” Morteage Banking, August, 1982.

"Participant Behavior in SWeepstakes Contests," Mid South Journal of Economics, (refereed section), Summer, 1982, co-authored
with Melvin W. Harju.

"'Safe' Mortgage Buybacks: Look Again," Martgage Banking, January, 1983,
The Value of Real Property Attached by Creative Financing," Appraisal Review Journal, January, 1983,
"BASIC Program for Valuation of Assumable Low-rate Loans," Appraisal Journal, January, 1983.

"The Selection of Deans: Schools of Business at American Colleges and Universities," Proceedings of the Southwest AIDS,
March, 1983,

"Expropriation Under Louisiana Law: Cc‘)mpensatio’n 1o the Full Extent of the Loss," The Louisiana Bar Joumnal, April, 1983, co-
authored with Melvin W.-Harju.

"Do Single-Family House Prices Always Reflect the Value of Creative Financing?" Appraisal Review Journal, Vol. 6, No. 2, Fall,
1983. ) i

"Interest Rates: Lending and Consequences," Mortgage Banking, September, 1983.

" "Tax Rulings Affect Alternative Mortgage Instruments,” Financial Planner, August, 1983, co-authored with John Marts.

"Recent Tax Rulings on AMU's," Journal of Accountancy, January, 1984, co-authored with John Marts.

"A Note on the Bias in House Price Capitalization Models," Joumal of the American Real Estate & Urban 'Econorhic_s Association,
Winter, 1983.

"New Directions in Eminent Domain: The Emerging Issue of Enhancement," The Appraisal Journal, April, 1984, co-authared with
Melvin W. Harju.

"Alternative Mortgages Have Hidden Costs," Real Estate Review, Spring, 1984, co-authared with John Marts.
"Mortgage Market's New World," Maortgage Banking, (special issue), June, 1984.

"The Effect of Liquidity, Regulations and Taxes on the Portfolio Decision of Financial Institutions,” Midsouth Journal of
Economics (refereed section), June, 1984. :

"Taxes, Negative Amortization, and the Duration of Graduated Payment Mortgages: Implications for Inierest Rate Risk," Midsouth
Journal of Econgmics (refereed section), September, 1984.

"Capitalization of Seller-Supplied Financing: Implications for Assessmenl," Property Tax Journal, December, 1984.

"The Impact of Credit Watch on Equity Returns and Bond Prices," Journal of Financial Research, Spring, 1985, co-authored with
James Wansley.

"New Opportunities for Coﬁcgialc Real Estate Programs," Journal of Real Estate Education, Winter/ Spring, 1985.

"The Audilor's Use of Real Estate Appraisal Reports,” Real Eslate Appraiser and Analyst, Winter, 1984, co-authored with R. Steve
McDuffie.
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27.

28.

30.
3L

32.

33

34.
35,

36.

37.
33.
39.
40.
41,

42,
43.

44
45
46.
47.
as.
49,
50.
51,
52.

53.
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"What the Review Appraiser Should Know About Generally Accepted Auditing Standards," Appraisal Review Journal, Winter,
1985, co-authored with R. Steve McDuffie.

"Designing ARMS for Interest Rate Uncertainty," Mortgage Banking, May, 1985.

"The Impact of New Auditing Guidelines on the Appraisal Profession: Results of a Survey of Institute Members," Appraisal
Journal, October, 1985, co-authored with R. Steve McDuffie.

"ARMs Investments: Variance and Returns," Mortgage Banking, November, 1985.
"Comment on the Below-Market Financing Premium: The Buyer's Viewpoint," Progerty Tax Journal, Decémber, 1985,

"The Impact of Bond Issues on Housing Markets," Housing Finance Review, 1986, co-authon ed with C.F. Sirmans and Paul
Merkle. .

"Pricing Adjustable Rate Mortgages: A Review of RecentFiridings,“ Real Estate Finance Journal, Spring, 1986.

"The Expanding Concept of Just Compensation and the Role of the Appraiser,” Journal of the American Real Estate and Urban
Economics Association, Surnmer, 1986, co-authored with Mel Harju.

"Terms of Financing and Residential Property Prices: Views of Appraisers," Real Estate Appraiser and Analyst, Fall, 1986, co-
authored with Douglas S. Bible.

"Cash Equivalency: Appraiser's Views and App_lications," The Appraisal Journal, January, 1987.

"How Appraisers Have Responded to R41b Cash Equivalency," The Appraisal Review, Vol. 33, 1987, co-authored with Dougas S.
Bible.

"The Impact of Interstate Foreclosure Cost Differences and the Value of Mortgages on Default Rates," Journal of the American
Real Estate and Urban Economics Association, 1987. :

"The Impact of Legal Costs on the Default-Foreclosure Process of Residential Mortgages: A Quantitative Analysis," American
Business Law Journal co-authored with Robert Aalberts, Winter, 1988.

"Microeconomic Theory of Leasehold Takings: An Analysw of Eminent Domain Applied to Leasehold Condemnatxon," Midsouth
Journal of Economics and Finance, 1988, co-authored with Robert Aalberts and Clarence Adams.

"Empirical Evidence on the Interstate Differences in Foreclosure Rates: Would the Uniform Land Transactions Act Help?" Federal
Home Loan Bank Board, Research Paper #1335, February, 1988.

"Regional Economic Diversification and Residential Mortgage Default Risk," journal of Real Estate Research, Spring, 1988.

"Comment: ‘Resolution of Incentive Conflicts in the Mortgage Industry," Journal of Real Estate Finance and Economics, 2: 1989.

"Analyzing Local Economic Conditions: An Added Responsibility for Appraisers?” Journal of Real Estate Appraisal and

- Economics, Spring, 1989, co-authored with Robert Aalberts and Richard Hoyt.

" Appraisal Regulation and Certification: Views of Appraisers," The Apgx aisal Iournal July, 1989, co-authored with Doug Bible and
Marshall Grahm.

"How State Laws Affect Foreclosure Costs," Secondary Mortgage Markets, Spring, 1989, co-authored with Thomas Herzog.

"Weighing the Risk of Self-Insurance,” Mortgage Banking, December, 1988, co-authored with Jack Corgel.

"State Foreclosure Laws, Risk Shifting, and the Private Mortgage Insurance Industry," Journal of Risk and Insurance, September,
1989.

"The tmpact of Legal Costs on Privale Morigage Insurance Company Losses: 1980-1986," Joumal of Insurance Regulation, June,
1989.

"What Independent Fee Appraisers Think About Certification and Regulation," The Appraisal Review, 39, 1989, co-authored with
Douglas Bible. '

“How Society Appraisers View Appraisal Regulation and Certifi catlon," The Real Estate Appraiser and Analyst,1989, co-authored
with Richard Hoyt and Doug Bible. .

"Diversification Strategies for Mortgage Default Risk Managcmenl " Real Estate Fmance Journal, 1990, co-authored with John
Corgel.

"A Note on Mortgage Risk: Default and Loss Rates,” AREUEA loumnal, Summer, 1990.
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57.

58.

59.
60.
61,

62.

63.
64.
65.
66.
67.
G8.
69.
70.

71.

72.
73.
74.
75.
76.
77.

78.
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A Note on Refinancing Costs, Prepayment Assumptions, and the Value of Mortgage Backed Securities," Journal of Real Estate
Finance and Economics, September, 1990, co-authored with Mel Jameson and Ron Rogers.

"The Effect of State Foreclosure Laws on Loan Losses: Some Evidence from the Mortgage Insurance Industry,” journal of Money,
Credit and Banking, May, 1990.

"Interest Rates and the Foreclosure Process: An Agency Problem in FHA Mortgage Insurance”, Journal of Risk and Insurance,
lanuary, 1991, co-authored with Mel Jameson.

“Institutional Bond Pricing and Information Arrival: The Case of Bond Rating Changes", Journal of Business Finance and
Accounting, 1991, co-authored with James Wansley and John Glascoclk.

"Sexual Harassment in Housing", ournal of Property Management, January/February, 1992, co-authored with Robert Aa]berts

"Mortgage Revenue Bonds and Local Housing Markets", Chapter 11 in Mortgage Revenue Bonds, Danny Durning, ed., Kluwer
Academic Publishing, Boston, 1992.

"Regulation and Certification in Appraisal: A Comparative Analysis," Journal of Real Estate Appraisal and Economics, Summer,
1992, co-authored with Douglas Bible.

“A Note on the Ranking of Real Estate Authors: Where Else Do They Publish and Who Cares?,” journal of Real Estate Research,
Summer, 1993, co-authored with Nasser Daneshvary.

"Property Data from Tax Assessor's Files," Journal of Real Estate Literature, July, 1995.

A Note on Foreclosure Sales and Selling Prices: Are Real Estate Markets Efficient?", Journal of Real Estate Research, March,
1997, with Thomas Carroll and Helen Neill.

"Ordinary and Reverse Tax Effect in Personal Injury and Wrongful Death Cases," Joumaly of Forensic Economigcs, Fall, 1994, co-
authored with Mel Jameson and Robert Aalberts.

"Resxdenha] Loan Renegotiation: Theory and Evidence," Journal of Real Estate Rcsearch Vol. 10, No. 2, 1995, co-authored with
Mel Jameson

"HUD versus Private Bank Foreclosures: The Impact on Residential Prices," Journal of Housing- Economies, June, 1995, co-
authored with Thornas Carroll, Helen Neill, and Cindy Jorgenson.

"Living Nextto Godliness: Residential Property Values and Churches," Journal of Real Estate Finance and Economics, May, 1996,
co-authored with Thomas Carroll and Jeff Jensen. .

"The Economic Impact of a Transient Hazard on Property Values: The 1988 Pepcon Explosion in Henderson, NV," Journal of Real
Estate Finance and Economies, Vol. 13, No. 2, 1996, cofantllored with Thomas Carroll, Jeff Jensen, and Margaret Waddoups.

“Quantifying the Tax Advantage of Structural vs. Lump-Sum Settlements in Personal Injury Awards,” Journal of [egal Economics,
Winter 1996/1997 with Clarence Ray. :

“Sexual Harassment of Tenants in Rental Housing: an Ethical and Legal Debate in the wake of Shellhammer and Gremre Cases”
with Robert Aalberts. Vol. 5, 1998 Ethics in Real Estate (monograph).

“Discount Point Concession: Comment” Jouwinal of Real Estate Finance and Economics. Nov. 1999.

“What Appraisers need to know about the Year 2000 Problem” co-authored with Thomas Grotewold. The Appraisal Journal, April,

1999.

“Year-round School Schedules and Residential Property Values” co-authored with Helen Neil. May, 2000 Journal of Real Estale
Finance and Economics.

“A Note on the Earnings of Real Estate Salespersons when others in the Financial Services Industry” co-authored with Thomas
Carroll. November, 2000 Journal of Real Estate Finance and Economics.

“Efficiency and Cosls in Education: Year-Round vs. Traditional Schedules® with Nasser Daneshvary, June, 2001 Economics of
Education Review.

“Goodwill and Covenants-not-to-Compete: Divorce Actions in Community Property Jurisdictions” with Robert Aalberts, Nevada
Lawver, April, 2000, .

“Small Business Valuation: Goodwill and Covenants-not-to-Compete in Community Property Divorce Actions™ with Robert
Aalberts and Joseph Matoney, Journal of Forensic Economics, fall, 2000 pp. 217231,

“The Effect of Tax Laws and the'Cosl of Capital on the Size of Newly Constructed Strip Shopping Centers™ with el Jameson,
July/August 2002, Journal of Real Estate Research. .
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85.

86.

87.

88.

89.

Textbooks:
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“Fringe Benefits, Employer-Paid Health Insurance and the Age-Eamings Cycle: Impliactions {or Forensic Economists”, 12:3 Winter

12002-2003, Journal of Legal Economics.

“Residential Properties Taken Under Eminent Domain: Do Government Appraisers Track Market Values?,” with Keith Schwer and
William Kuhn, Journal of Real Estate Research, 26:3 July/September 2004

“| eave Vacant or Rent: The Optimal Decision for Absentee Home Sellers,” with-Marv Wolverton, Journal of Real Estate Research
28:1, 2000.

“Quantification of the Effect of Worker Disability on the Probability of Participation and Employment”, Journal of Legal Economics,

13(1) Spring/Summer, 2003

“The Impact of Vocational Rehabilitation Services on Employment and Earnings of Disabled Persons® The Rehabilitation
Professional, Octaber/November, 2004, pp. 49-59.

“The Effect of Time-on-Market and Location on Search Costs and Anchoring: the Case of Single Family Propcrfies, with Paul
Thistle, Journal of Real Estate Finance and Economics,, 2007 35: pp. 181-196.

“A Note on the Relationship Between Overtime Work and Age,” Journal of Legal Economics, Vol. 14#1 pp. 23-31.

“Gender Differences in the Valuation of Employex Provided Health Insurance: with Nasser Daneshvary Economic Inquiry October,
2007 pp. 800316.

“Economies of Scale and Cost Efficiencies: A Panel-Data Stochastic Frontier Analysis of Real estate Investment Trusts” with
Stephen Miller and Thomas Springer, The Manchester School Vol 74 #4 pp 483499.

“Principal-Agent Conflict.and Broker Effort Near Listing Contract Expiration: The Case of Residential Properties™, with Nasser

Daneshvary, Journal of Real Estate Finance and Economies, 2008

“Estimating the House Foreclosure Discount Carrected for Spatial Price Interdependence and Endogeniety of Marketing Time,”
with Nasser Daneshvary, Real Estate Economics, forthcoming

Real Estate, John Wiley & Sons, 1992 with Larry Wofford.
Real Estate Finance: Theory and Practice, Thompson Learning, 2002 with G. Stacy Sirmans.
Leamning Real Estate Finance, with G. Stacy. Sirmans, Prentice-Hall, 2002

Commercial real Estate Finance: An Introduction, Mortgage bankers Association of America, 2004.

OTHER PROFESSIONAL SERVICE

Editor, Real Estate Finance Journal, 19982000

Member of Board of Editors, Journal of Real Estate Research, 1987 - 1988.

Member of Board of Edilors of Journal of Real Estate Finance and Economics.

Editorial Review Board - Research in Real Estate Monograph Series, Volume JIL.

Editor, Special Issue of Journal of Real Estate Research; Ten Year Anniversary of the American Real Estate Society.

Referee for: Journal of Real Estale Research.

American Real Eslale and Urban Economic Association Joumnal.
Journal of Real Estate Finance and Economics. )
Joumnal of Applied Business Research.

Financial Management

President, American Real Estate Society, 1991-1992.

PROFESSIONAL ASSOCIATIONS (PAST AND PRESENT}

American Economic Associalion
American Real Estale and Urban Economic Associalion
American Institute of Certificd Public Accountants
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American Real Estate Society
American Finance Association

PROFESSIONAL LEGAL SEMINARS

Tax Issues in Wrongful Termination Cases

2008 annual meetings of the Nevada Justice Association (formerly Nevada Trial Lawyers Association)
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INVOICE
DATE: DECEMBER 22, 2008
ATTORNEY: ALDRICH
CASE: MICHAEL ADAMS
ACTIVITY: REPORT ON LIFE TIME EARNINGS
RATE: $350/HR

TRAVEL TIME: 2 HOURS

AMOUNT: $700

PLEASE FORWARD CHECK TO:

TERRENCE M. CLAURETIE
3741 LYLE LN.
LAS VEGAS, NV. 89120

TAX ID# 087-36-6072
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John Ohlson, Esq.
Bar Number 1672

2 | BOWEN HALL OHLSON & OSBORNE
555 South Center Street
3 | Reno, Nevada 89501
Telephone: (775) 323-8678
4 | Attorneys for Susan Fallini
st . o
. _ FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
. IN AND FOR THE COUNTY OF NYE
8 % %k X % %
9 | Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
10| Individually and on behalf of the Estate,
1 ‘ Case No.: CVv24539
_ Plaintiff, . )
12 Dept. No.: 2P
Vs, '
13
SUSAN FALLINI, DOES I-X, and
14 | ROECORPORATIONS I-X, inclusive,
59 ' Defendant.
16 - /
17 | AND ALL RELATED CLAIMS.
.» /
18
9 :
! "OPPOSITION TO APPLICATION FOR DEFAULT JUDGMENT
" 20 AGAINST DEFENDANT SUSAN FALLINI
21 Corhes' Now; Defendant SUSAN FALLINIL by and through her counsel of record, John
22 Ohlson, Esq. and hereby submits the within opposition to application for default judgment as
23 ’
follows:
24
25 1. Undersigned Counsel was just retained to represent defendants herein, and just received
26 the Application for Default from former counsel on today’s date.
27 2. On information and belief, the defendant Susan Fallini learned of the status of this case
08 last week. She promptly sought new counsel.
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3. Plaintiff’s Counsel has accurately described the procedural history of this case beginning
at page 3 of his motion, and continuing through page 7.

2
3 4. On information and belief, defendant’s former counsel, Mr. Kuehn suffered some sort of
4 mental breakdown, and allowed this case, and others in his office to become the “rain
wreck “ that it is, without informing his client, Ms Fallini,
5
6 5. Undersigned counsel is working as quickly as possible to prepare and file a motion with|’
. this Court seeking redress on behalf of the defendant who is blameless in this disaster. -
8 6. It is the understanding that a status conference is set before this Court on July 19, 2010. It
9 is planned that Defendant’s motions will be filed in sufficient time for opposition thereto
to be made before that status conference and the Court’s hearing of this application and
10 other matters at the Status conference. '
11
12 7. It would aggravate the injustice that has been visited on all parties and the Court by Mr.
Kuehn to continue to proceed in the default of the defendant, without giving the defendant
13 an opportunity to be heard.
14 Based on the foregoing, it is respectfully requested that the Court defer ruling on the. :
15 plaintiff’s Application For Default until the matter comes before the Court on July 19, 2010 or|
16 ' ,
until such other time as the Court fixes for a hearing to be had hereon.
17 »
AFFIRMATION
18 Pursuant to NRS 239B.030
19 The undersigned does hereby affirm that the preceding document does not contain the
20 ‘
social security number of any person.
~2 ‘Dated this day of June, 2010.
22 , :
23 BOWEN HALL OHLSON & OSBORNE
24
25
By Jl7 T L
26 - Jghh OHlsbh, Bsq. =
Number 1672
27 555 S. Center Street
28 Reno, Nevada 89501

Telephone: (775) 323-8678
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CERTIFICATE QOF SERVICE

2
3 Pursuant to NRCP 5(b), I hereby certify that I am an employee of BOWEN, HALL,
4 | OHLSON, & OSBORNE, and that on this date I personally served a true copy of the foregoing
5 | OPPOSITION TO APPLICATION FOR DEFAULT JUDGMENT AGAINST
6 DEFENDANT SUSAN FALLINI, by the method indicated and addressed to the following:
7' John P. Aldrich, Esq. X ViaUS. Mail
g || Aldrich Law Firm, Ltd. ____ Via Overnight Mail
1601 S. Rainbow Blvd Ste. 160 ___ ViaHand Delivery
g | LasVegas, NV 89146 __X_ ViaFacsimile
. , — ViaECF
10
11 }
12 DATED this Z§ day of June, 2010.
13
g ?MW
15 An employee of Boweﬁ@a
16
17
18
19
20
21
22
23
24
25
26
27
28
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John Ohlson, Esq.

Bar Number 1672

BOWEN HALL OHLSON & OSBORNE
555 South Center Street

Reno, Nevada 89501

Telephone: (775) 323-8678

Attorneys for Susan Fallini

FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

3 I

Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,
Case No.: CV24539
Plaintiff,
Dept.No.: 2P
vS.

SUSAN FALLINI, DOES I-X, and
ROE CORPORATIONS I-X, inclusive,

Defendant.

AND ALL RELATED CLAIMS.
/

MOTION FOR LEAVE TO FILE MOTION FOR RECONSIDERATION

Comes Now, Defel;dant SUSAN FALLINI, by and through her counsel of record, John
Ohlson, Esq. and moves this Court for leave to fﬁe herein a Motion for Reconsideration, in the
form and substance of Exhibit 1 to the memorandunﬁ of points and authorities submitted herewith.

This motion is made and based on the memorandum of points and authorities submitted
herewith, and all the reco.rds, files, and pleadings on file herein.

Points and Authorities
District Court Rule 13(7) provides as follows:

No motion once heard and disposed of shall be renewed in the same cause, nor shall
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1 the same matters therein embraced be reheard, unless by leave of the court granted
upon motion therefor, after notice of such motion to the adverse parties.

2

3 Defendant seeks leave, as required by the Rule, to file herein the Motion For Reconsideration

4 attached hereto as Exhibit 1, and incorporated herein by reference. As set forth in the proposed

5 | motion, the motion is meritorious, and not interposed for delay.

6 Accordingly, it is respectfully requested that the motion be gran’ged, and that defendant be

7 | allowed to file herein, the motion, Exhibit 1.

8 o

9 AFFIRMATION

Pursuant to NRS 239B.030 ‘
10
The undersigned does hereby affirm that the preceding document does not contain the
11
social security number of any person.

12
" Dated ﬁs&qay of July, 2010.
14 . BOWEN HALL OHLSON & OSBORNE
15

By:
17 M

i : Jo hisof, Esq. -
: 18 . Bar/Number 1672
: 585 S. Center Street -
19 Reno, Nevada 89501
Telephone: (775) 323-8678

20
21
2
23
24
25

26
27
28
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of BOWEN, HALL,
OHLSON, & OSBORNE, and that on this date I personally served a true copy of the foregoing
MOTION FOR LEAVE TO FILE MOTION FOR RECONSIDERATION, by the method

indicated and addressed to the following:

John P. Aldrich, Esq. X ViaU.S. Mail
Aldrich Law Firm, Ltd. Via Overnight Mail
1601 S. Rainbow Blvd., Ste. 160 - Via Hand Delivery
Las Vegas, NV 89146 X ViaFacsimile

: Via ECF

DATED this_Z- day of July, 2010. "

An employet of Bowen@
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SCHEDULE OF EXHIBITS

EXHIBIT 1: Motion for Reconsideration |
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EXHIBIT 1

EXHIBIT 1
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John Ohlson, Esq.

Bar Number 1672

BOWEN HALL OHLSON & OSBORN'E
555 South Center Street

Reno, Nevada 89501

Telephone: (775) 323-8678

Attorneys for Susan Fallini

FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

-----

Estate of MICHAEL DAVID ADAMS,

By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate, :
' Case No.: CV24539

Plaintiff, :
Dept. No.: 2P
Vs.
SUSAN FALLINI, DOES I-X, and
ROE CORPORATIONS I-X, inclusive,
Defendant.
/
AND ALL RELATED CLAIMS.
: /

MOTION TO RECONSIDER PRIOR ORDERS

Comes Now, Defendant SUSAN FALLINI, by and through her counsel of record, John
Ohlson, Esq. and hereby moves the court for its orders reconsidering prior orders:

(1) Granting Plaintiff’s Motion for Partial Summary Judgment signed on July 29, 2008;

) Granting Motion for Summary Judgment.in Favor of Counter-defendant, October 16,
2008; ‘

/Q\ 'F«'x-nrhnge of Fac
Novermber 4,2009.

ot, Conclusions of Law and Order Striking Answer and Counterclaim,

This motion is made and based on the points and authorities and affidavits submitted

herevﬁth, and all the records, files and proceedings on file herein, and the testimony to be had
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hereon.
Memorandum of Points and Authorities In Support of Motion for Reconsideration

L
Facts and Procedural History

The train wreck that is this case commenced with the filing of the complaint on January
31, 2007, over three years ago. The procedural history of this matter since that time is accﬁrately
set forth in Plaintiff’s “Application for Default Judgment Against Defendant Susan Fallini,” filed |
herein on June 24, 2010. TWQ Orders of this Court, however, have so far been proven to be case
determinative: First, the Order G*rantin_g Plaintiff’s Motion for Partial Summary Judgment
(7/29/08); and the Order Striking Answer and Counterclaim (11/04/09).

The foundation for the Courts Order for Partial Summary Judgment lies in the failure of|

former Counsel Harry Kuehn (hereinafter Kuehn) to respond to Requests for Admission served

by Plaintiff on October 31, 2007. Since the requests for admission were not denied earlier than
December 31, 2007, they were deemed admitted by default. Those admissions established the
following “facts” for the purpose of this case:
1. Fallini’s property is not located within an “open range” as it is defined in NRS 568.355.
2. Falhm is the owner of the cow that is mentioned in the Plaintiff’s Coxﬁplaint on file herein
(“subject cow™). |
3. It is the common praéﬁce of Nye County, Nevada ranchers to mark their cattle with
reflective or luminescent tags.
4. The subject cow was not marked with a reflective or luminescent tag.
5. The subject cow crossed a fence to arrive at the location of the subject accident described
in the Complaint of file hereip.
6. Fallini’s cattle had previously been involved in incidents with motor vehicles on the

roadway.
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10.

11.

12.

13.

14.

Fallini does not track the location of her cattle while they are grazing away from her
‘property.

Fallini does not remove her cattle from the roadway when notified that the cattle are in a
roadway.

The subject cow was not visible at night.

Fallini was aware that the subject cow was nof visible at night prior to the incident that is
the subject of the Complaint on file herein. |

The subject cow was in the roadway of SR 375 at the time of the incident that is the
subject matter of the Complaint on file herein.

The subject cow’s presence in the roadway of SR 375 was the cause of the motor vehicle

-accident that is the sﬁbject of the Complaint on file herein.

Fallini did not know the lécaﬁon of the 'subject cbW at the time of the incident that is the
-subj ect of the Complaint on file herein.

The presence of a reflective or luminescent tag on'the subject cow would have Iﬁade the
subject cow visible at the time. of the incident that is thé subject of the Complaint on file

herein.

The Order striking answer and counterclaim, of cburse, arose from Kuehn’s repeated

failure, even in the face of contempt citations and sanctions to respond to discovery.

The order for partial summary judgment established defendant’s liability in this matter,

and the order striking answer and counterclaim left the defendants in the position of default.

IL.
Authorities .
Since the 5™ Judicial District has not enacted local rules of practice, the first inquiry on

the subject of motions to reconsider rulings should be to the District Court Rules, and particularly

‘Rule 13(7), which provides as follows:
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~ admission. The essential subject matter of which established liability and provided that the area of|

Further the affidavits of Susan Fallini (Exhibit 2) and Joe Falilini (Exhibit 3) support Mr. Garcia’s

No motion once heard and disposed of shall be renewed in the same cause, nor shall
the same matters therein embraced be reheard, unless by leave of the court granted
upon motion therefor, after notice of such motion to the adverse parties.

The Supreme Court has recognized the propriety of motions for reconsidefaﬁon under DCR
13(7). See Arnold v. Kip 123 Nev. 410, 168 P3d 1050 (2007).

But, when is it appropriate for the Court to reconsider, and reverse prior rulings (having been
made in the case prior to final judgment)? The authorities seem to indicaté that the standard is
two-pronged. First, the prior decision must bé clearly érroneous; secon&, the order must work a

manifest injustice. Little Earth v. Department of Housing 807 Fed 2d 1433 (8™ Cir. 1986). The

Court’s ability to reconsider is not even hampered by the “law of the case doctrine™ when the

order reconsidered would work a manifest injustice. United States v. Serpa 930 Fed 2d 639 @&"
Cir., 1991).
1118

Clearly Erroneous

Plaintiff achieved victory in this matter due to Kuehn’s failure to deny requests for

highway on which the accident occurred in this case was not open range. It was further
established, through failure to deny, ﬁnat defendant failed in her responsibility to attached
reflective strips to her cows, as is the custom in that part of Nye County.

Both proposiﬁons of fact are clearly erroneous. Attached hereto as Exhibit 1, is the letter
of Gilbert Garcia, Esq. Deputy Attorney General for NDOT. Mr. Garcia states what everybody in

Nye County seems to know, that the area in which the accident occurred was, in fact, open range.

statement. If the Court allows testimony at the hearing on this motion, defendant will call several

! This 8™ Circuit decision was cited by the Supreme Court in Masonry and Tile Contractors v. J olley 113 Nev.
737,941 P 2d 486, 489 (1997) , in holding that the District Court properly granted reconsideration of a previously
decided issue that was clearly erroneous.

~4-
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witnesses to testify as to the open range character to the area in question.

Because Mr. Keuhn failed to deny the plaintiff’s request for admission, the quéstions were
deemed admitted: To compound matters, Kuehn failed to oppose plaintiff’s motion for summary
judgment. The Court had no choice but to grant the motion for summary judgment, even though
the factnal premise therefore is patently untrue. Had defendants been properly represented, the
Court may well have taken judicial notice that the area in questlon in this case was open range.
Instead, the Court was forced to accept a false factual premise due to Keuhn’s failures.

On the subject of reflective strips, Susan and Joe Fallini (Exhibits 2 and 3) and long time
brand inspectorv’Chris Call (Exhibit 4) do, and can present evidence that no such custom and
practice exists among ranchers in Nye County. Once again, the Court was forced down Alice’s
rabbit hole by Kuehn, who allowed this preposterous premise to be estab]ishcd by virtue of
unanswered discovery.

Because the Partial Summary Judgment rests on factual falsehoods, it is clearly
erroneous. The first prong has been met.

Iv.
Manifest Injustice

Promptly after this case was initiated, defendant Susan Fallini retained Mr. Kuehn to
represent her in the defense of this action. Kuehn accepted service for the defendants on February
22, 2007. Uﬁtil approximate_ly June 2, 2010 Kuehn failed to communicate the status of the case,
except to tell defendant that the case was “over and had been taken care of.” Finally, Mr.
Tom Gibson (apparently having been aiaprised of Kuehn’s many derelicﬁons in this case)
contacted defendants and gave them the bad new

Defendants had no idea that they had been served with discovery requests. Defendants had
no idea that, among those requests were Requests for Admissions, the failure to deny would

become case determinative. They had no idea they had been served with interrogatories (which

-5
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they would have promptly and easily answered). They had no idea they had been asked for
documents which they would have promptly produced if they had existed. The defendants were
completely unaware that the lawyer they had hired and paid had failed so miserably to protect
their interests that every motion made by plaintiff had gone unopposed. They were ignorant of the
fact that their lawyer had repeatedly exposed them to contempt citations (which were never
served on them personally). |

The (iefendants would have been better off if ‘rhey had proceeded in pro per. As soon as|
they discoyered that their lawyer had failed in his ethical obligations (competence) and had been
the engine of this disaster, they consulted long time counsel who referred them to new counsel
without delay.

) Rule 1.1 of the Nevada Rules of Professional Conduct provides as follows:

A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.

Kuehn’s breach of this requiremént of préfessional responsibility not only brought this
unjust result upon his client, but it forced the Court to enter decisions based entirely on his
failures; énd not on soﬁnd factual and legal premises. He has subverted the administration of]
justice. He has further complicated and frustrated the efforts of plaintiff's counsel who has
suffered along with the Court in his attempt to prosecute his client’s claim fairly and ethically. If
this case does not represent the “manifest injustice” of which the Supreme Court speaks, then
manifest injustice does not exist.

It is expected that Kuehn and partner Gibson will be subpoenaed to testify at the hearing
hereon, and possibly explain the unexplainable by shedding light on Kuehn’s mental condition.

V.
Conclusions

The Court’s Orders granting partial summary judgment and striking answer and

-6-
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counterclaim merit reconsideration and withdrawal. Those orders are clearly erroneous because
they are based on false factual premises.

Because Susan Fallini’s lawyer failed to communicate with her, she had no idea that the case
was proceeding down its disastrous path. Because she had been told by her lawyer that the case
had been taken care of; she reasonably believed that it was over with and did not concern herself
with it. Susan Fallini is blameless in this matter. The fault lies entirely with Kuehn. To visit Ms.
Fallini with the consequences of Kuehn’s derelictions and incompetence would truly bring about
a “manifest injustice.”

AFFIRMATION
Pursuant to NRS 239B.030

' The undersigned does hereby affirm that the preceding document does not contain the
social security number of any person.

Dated this Z_day of July, 2010.

BOWEN HALL ‘OHLSON & OSBORNE

Number 1672
.$45 8. Center Street:
Reno, Nevada 89501
. Telephone: (775) 323-8678
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AFFIDAVIT OF JOHN OHLSON, ESQ.

STATE OF NEVADA )
COUNTY OF WASHOE );S.

1, John Ohlson, being first duly sworn, do hereby affirm under penalty of perjury that the
assertions of this affidavit are true, that I have personal knowledge of the matters stated in this
affidavit, except as to those matters sfated oﬁ information and belief, and as to those matters, I

believe them to be true, and that if called as a witness, I could competently testify to the matters

contained herein.

1. Affiant has been licensed to practice law in Nevada since September .1972, and is one of]

the lawyers representing défendant Susan Fallini;

2. Affiant personally mtemewed Susan Fallini, Joe Fallini, Chris Call and Tony Lesperance
for the purposes of preparmg their afﬁdawts for ﬂ]lS motion.

3. Each of the above described persons gave afﬁant quxmation as set forth in their
respective affidavits. Each acknowledged that their affidavits would be prepared for
signature to support this motion. Each agreed to sign said affidavits upon receipt, and fo
testify in court as necessary. | |

4.  Because of the Shortnes.s of time and distances involved, affiant was unable to obtain their

signatures as of this filing, but will file signed originals upon receipt.

NOBERT M, WAY
) o
SUBSCRIBED AND SWORN TO THIS 745 Wi CONMSSION EXPIRES: B0
7 DAY OF '\ uLU( ,2010. CONMISSION NO: OHS13102
NOTARY PUBLI Q
| Tnitials
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of BOWEN, HALL,
OHLSON, & OSBORNE, and that on this date I personally served a true copy of the foregoing

MOTION TO RECONSIDER PRIOR ORDERS, by the method indicated and addressed to

the following:
John P. Aldrich, Esq. - - X ViaU.S. Mail
Aldrich Law Firm, Ltd. Via Overnight Mail
1601 S. Rainbow Bivd., Ste. 160 Via Hand Delivery
Las Vegas, NV 89146 __ X ViaFacsimile

Via ECF

DATED this _/_ day of Tuly, 2010.

WJM W

An em%loy%e of Bowe
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EXHIBIT 1:
EXHIBIT 2 _
.EX[-IIBIT 3
EXHIBIT 4:

EXIIOBIT 5:

SCHEDULE OF EXHIBITS

Correspondence ﬂom Gilbert Garcia
Affidavit of Susan Fallini

Affidavit of Joe Fallini

Affidavit of Chris Call

Affidavit of Tony Lesperance

0283



EXHIBIT 1

EXHIBIT 1
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OFFICE OF THE ATTORNEY GENERAL

555 East Washington Ave., Suite 3900
Las Vegas, Nevada 88101

CATHERINE CORTEZ MASTO KEITH G. MUNRO

Attorney General . Assistant Attorney General
JIM SPENCER

Chief of Staff

June 21, 2010

VIA U.S. Mail

Joe Fallini

HC 76 Box 1100
Tonopah, NV 89049

Re: State Route 375, Open Range
Dear Mr. Fallini:

- Please be advised that | am writing this letter on behalf of the Nevada
Department of Transportation (“NDOT") at your request regarding the open range status
and signage of State Route 375.

NDOT's Tonopah sub-district has jurisdiction and maintenance responsibilities of
SR 375 from milepost 0 to 49.36, which ends at the Nye-Lincoln county line. Within the
limits of the above mentioned mileposts, there are no fences on the state right-of-way,
and this section of highway is posted and signed as open range. If requested, we will
provide our sign inventory list, which lists the milepost locations where these open
range signs are located.

: If you have any questions or concerns regarding the above, please contact me at
(702) 486-3428. Thank you for your cooperation. - '

Sincere Regards,

/Gilbert R. Garcia
Deputy Attorney General
Bureau of Government Affairs
Transportation Division

cc: Steve Baer, Assistant District Engineer

Telephone 702-486-3420 » Fax 702-486-3773 « www.ag.state.nv.us « E-mail aginfo@ag.n\i.gov
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EXHIBIT 2
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AFFIDAVIT OF SUSAN FALLINI

STATE OF )
) ss.

COUNTY OF )

I, Susan Fallini first duly sworn, do hereby affirm under penalty of perjury that the

assertions of this affidavit are true, that I have personal knowledge of the matters stated in this

affidavit, except as to those matters stated on information and belief, .and as to those matters, I

believe them to be true, and that if called as a witness, I could competently testify to the matters

contained herein.
1. Affiant makes this affidavit in sﬁpport of her motion to reconsider on file herein;
2. Affiant has read the memorandum of points and authorities in support of her motion and
| swears that the factual allegations therein are true and correct;
3. ithat in February 2007, Harry Kuehn, having been hired by affiant to represent her
interests herein, accepted service of summons and complaint on hef behalf,
4. Shortly thereafter, Mr. Kuehn,_upon her inquiry, told afﬁant that this matter was “éver’

SJI

and that it had been “taken care of.” Because of Kuehn’s reassurances, affiant believed the

case was no longer active, and Affiant did not worry about the case until June, 2010.

~ Affiant did not pursue her counterclaim after being told the case was “over” out of

sympathy for the plaintiff, the mother of the deceased. Affiant did not question Mr.
Kuehn’s reassurance because she knew that that area of the accident was open range, and
believed she would be vindicated in this matter eventually.

approximately I‘f‘“e 2, 2010, affiant was contacted by T(ue"" s partner, Tom Gibson,
and informed of the true status of the case. Affiant was shocked. Affiant then attempted to
obtain Court records to verify what had happened. After obtaining these records, affiant

immediately obtained referrals to, and obtained new counsel to represent her.

Initials
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6. Had affiant known of the discovery requests made by plaintiff, affiant would have

responded as required by law. Affiant would have denied the requests for admissions

served herein.

7. The area of the accident is open range, and was at the time of the accident. The roadway is
posted by the Nevada Department of Transportation as such. There is not, and never has
been a custom or practice of cattle ranchers in Nye County to affix their cattle with '

luminescent or reflective devices of any kind. Affiant has ranched in Nye County for

many years and has never even heard of such custom or practice.

8. There is no insurance coverage applicable to plainﬁﬂ’ s claim.

SUSAN FALLINI

SUBSCRIBED AND SWORN TO THIS
DAY OF -, 2010.

NOTARY PUBLIC

Initials
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EXHIBIT 3
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AFFIDAVIT OF JOE FALLINI
STATEOF _ . )
) ss.

COUNTY OF )

1, Joe Fallini first duly sworn, do hereby affirm under penalty of perjury that the aésertions
of this affidavit are true, that I have__ personal knowledge of the matters stated in this affidavit,
except as to those matters stated on information and belief, and as to thosé matters, I believe them
to be true, and that if called as a witness, I could competently testify to the matters contained

herein.

1. Affiant is the husband of defendant Susan Fallini, and makes this affidavit in support of|

the Motion to Reconsider submitted herewith.

2. Affiant has read the Points and Authorities supporting said motion and swears thaf the
factual allegations therein are true and correct;

3‘ Affiant has ranched ‘in Nye County with Defendant for many years and is aware of the
customs and practices of cattle ranchers in Nye County, as well as open range laws and

their applicability to the area of the accident in this case;

4, Affiant has read the statements of Susan Fallini in her affidavit, and swears the same are

* true and correct, all from personal knowledge

JOE FALLINI

SUBSCRIBED AND SWORN TO THIS
DAY OF , 2010.

NOTARY PUBLIC

Initials
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STATE OF ))

AFFIDAVIT OF CHRIS CALL

SS.

COUNTY OF )

1, Chris Call first duly sworn, do hereby affirm under penalty of perjury that the assertions

of this affidavit are true, that I have personal knowledge of the matters stated in this affidavit,

excépt as to those matters stated on information and belief, and as to those mattérs, I believe them

to be true, and that if called as a witness, I could competently testify to the matters contained

herein.

L

1111
1111

Affiant has been involved, in one way or another, with ranching in Nevada for most of my|

life.

1 worked for the Nevada Department of Agriculture as a brand inspector, district

* supervisor of brand inspections, and administrator. I retired chief administrator of the

State Brand Inspection Division in 2010.

Mosf of my experience has been in with Nye County, Nevada ranching. I have a B.S.

Degree from UNR, and have taken post graduate courses. I am familiar with all aspects of

cattle ranching in Nye County, including customs and practices, and with open .}rang'e
laws.
The area of highway on State Route 375 from milepost 0 to 49.36 is, and has been for

many years open range. That area of highway is posted as such to warn motorists.

. There is not now, nor has there ever been a common practice among ranchers in Nye

4 0 Tt nd e Atitra T ) X
county to affix luminescent or reflective mazkers to cattle. In fact, T have never even heard

of such a practice being common in Nevada.

‘Initials
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6. 1called in this matter, I will testify consistently herewith.

CHRIS CALL

SUBSCRIBED AND SWORN TO THIS
DAY OF , 2010.

NOTARY PUBLIC

Initials
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AFFIDAVIT OF TONY LESPERANCE

STATE OF )
) ss.
COUNTY OF )

I, Tony Lesperance first duly sworn, do hereby affirm under penalty of perjury that the
assertions of this affidavit are true, ﬁat I have personal knowledge of the matters stated in this
affidavit, except as to those matters stated on information and belief, énd as to those matters, I
believe them to be true, and that if called as a witness, I could competently testify to the imatters
contained herem.' |

1. Affiant is currently appomted and serving director of the Nevada Department of

Agriculture. Affiant formerly taught at UNR’s school of agriculture, and has been

involved in agriculture in Nevada for more than 60 years;

2. Affiant is familiar with Nevada’s open range laws and knows that SR 375, as pertinent to
this case is open range;
3. Affiant further is well acquainted Wiﬂl the customs and practices of cattle rancheré in Nye

County, Nevada. The idea that a Nevada cattle ranch& would tag his/her cattle with

luminescent or reflective tags to aid in the cow being seen at night on a roadway, is simply

unheard of.

TONY LESPERANCE

NOTARY PUBLIC

Initials
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i 1 CASE NO. CV 24539
‘ 2. DEPARTMEN’I_'__Z_P' et e e 1 R
| 3
; 4

5
) 6 IN THE FIFTH JUDICIAL DISTRICT COURT OF THE
i! 7 STATE QF .NEVADA IN AND FOR THE COUNTY OF NYE

B * % %
? 9
P10 ESTATE OF MICHAEL DAVID ADAMS, -

11 by and through his mother JUDITH *
'I 12 ADAMS, individually and on behalf *  APPLICATION FOR
| 13| of the Estate, | | *  DEFAULT JUDGMENT
l, 14 Plaintiff, o ' |
i 15 ~vS— - *
i 16 SUSAN FALLINI; DOES I-X, and CoR T
i 17| TOE CORPORATIONS I-X, inclusive, o
'} 18 Defendants. . *
! i3 “ m . . s o . a e e e s o w - - . . e e
E‘ 20 * ok
i 21.
|‘ 22 The above-entitled cause of action came on regularly
; 23 for hearing before the Honorable Judge Robert W. Lane at
| 24 Pahrump, Nevada on July 1S, 2010.

25
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APPEARANCES

10
11
12
13
14
15
ie
17
18
19

20

21

22

23

25

For the Plaintiff: JOHN P. ALDRICH, Esg.

1601 S. Rainbow Blvd.
Suite 160

Las Vegas, Nevada 89146

For the Defendant: JOHN OHLSON, Esg.

555 South Center Street
Reno, Nevada 89501

* ok ok ok %
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12
13

14

15

16

17

18

19 ¢

20

S 21

22

23

24

25

THE COURT: ALl right, let's get started.
..Prove up

cove up_real quick and-do.-whatyou-need—te-—-dos

| MR. ALDRICH: (Inaudible) I don't think I'll
take all that long. I have two witnesses. I know that
Mr. Ohlson has an issue he wanted to address before we

started.

MR. OHLSON: 1I'll reserve it for the

finish of the live testimony. It relates to the matters .

that were filed.
THE COURT: Very good.
MR. OHLSON: And also relates to an issue I

want to raise and that is since the answer and counter

claim are stricken, can you still consider comparative

fault?

THE COURT: I probably would have unless

- I'now hear an’ argument that I can't because I like to

consider everything but you're not going to open a door'
after we hear .all the live testiﬁdny and have to reopen
up the live testimony again, are ybu? |
MR. ATDRICH: So save the argument for
comparative fault now‘or later?A _
THE COURT: I'd probably do it now.
. MR. .ALDRICH: Comparative fault based on

what?

affirmative defense? (Inaudible.)

THE COURT: You should be aware that out

0298



here in the rurals, cows run on. highways.

e oo o e S e

10

11

12

13
14 -
: Al:‘5

" 16

iT

18

19

20

21 -

22

23

24

25

~ based on what?

the case?

— B:I_R_-__.ALDRI_CH.:___S.u:eT,_-but_my__pes-iwt—ion—-—i-s-, -
An affirmative defense as asserted in’
I mean, what happens in these situations is a
‘prove up (inaudible);"I’m here-tO'prove up the damages.
We're Qoing'to hear from Mr. and Ms. Adams for aAfew
miﬁutes,’ I've attédhed some other ﬂocumehts
to talk about those a little bit and then we're- gozng to

ask the Court to enter a judgment.

CIf the Court s g01ng to diminish that
judgment, it needs to be based on evidence. Well, what

evidence would that be? If affirmative defense ‘that was .

"asserted, ‘there aren't any, so —-
| THE COURT: Are you asserting right'nbw that |
at thls prove up, the other 51de isn't allowed to present‘

' _ev1dence ‘or argue or anythlng at thls tlme° They have to'

remain silent so you can ask for half a billion dollars
and that's the evidence, that you're asking for half a
billion right now, and they?re not allowed to say a word

and I don't have anything in opposition so I have to give

you a’halan billion?

MR. ALDRICH: Well, I certainly have taken

that position in my pleadings and T could ask for half a

billion dollars but ——

THE COURT: How do I know that the half

We're going
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-a million you're going to ask for isn't any'mbre

unreasonahlﬁdthan?half;aubillion° -

1

12
13
14
15 -
,16

17 1
is'

19

20

21

22.

23

24

25

MR ALDRICH. Just a couple of thlngs to

touch on that I addressed Ain my —- I guess it was a

reply to the1:~eppo51tlon‘t0‘the application for default
Judgment. Sort of losing track of -

THE COURT:

Say that again. I'm kidding.

MR. ALDRICH: But the bottom line is that in
the -- I cited one case in the reply and I'llljust-read'

the-one sentence from it and'it’s Yeung'versus Johﬁny

_Robero Bulldlng, 106 Nevada 88, and 1t says that the
defaulting: party glves up the rlght to object to all but

‘»the most,patent and fundamental defects in the accounting

defaL1t judgment

'So —— and I go into here a 11ttle blt ‘

" about —- T think was thls motlon‘—e:about Whether-or

not they're entitled to participate in hearing, to cross

- examine, to do anything, and it's my position that they're

not.

‘Now the caseethat's cited.iﬁ hefe'talks about
a situation where'thefevwes an application for-defaulf
'judgment.that was going foiward and the parties had.agreed
thet they would be able to cross examine, the defendant |
would, but not piesent evidenee and that type of thing,

and then apparently that stipulation didn't work out and

1KY
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} _1 they weren t allowed to do that and they went forward
} _2 butﬂlt“talks"abeut—hew—the—Court—certa1nly”h33‘the

_E -3 dlscretlen to allow that to happen.'

j 4 : ' My position here is they haven't identifiedJ
i 'S5 witnesses in the case or anything like that. I've done
i 6 the‘proof that's neceseary when there is mno opposition
} 7. te the otherteide.and in their'opposltioh to my
i 8 appllcatlon for default judgment they dldn't take any‘
T -2 1ssue at all (1naudlble) _ _

vi- _10‘ ' . THE COURT-K You 01ted a case a moment ago
ﬂf hAll that sald the most patent and what? . )

A-% hlg, ' MR ALDRICH- Fundamental defects in the'e-

';{ '1i3_ accountlng | A i | _

:L lé '  THE COU ; Ohey. Now I m not 901ng to let_';
vT_ .15 tthem get a w1ndfall, rlght7 R;Lt_:;ht'p
%" 16| o ALDRICH: Sure. ,

.ﬁ:; 17 'THE-COURT:: So therefstnétuféily geing tb‘.
i l?_:'tbe questlons on my mind. 'When they SayltheY»Want héif :
3. f19_" a. mllllon for such and such, I ™ 901ng to thlnk to_'  |
?:,YZO hmyself, is that reasonable, and you' re g01ng to argue.
i_. 21 | it is. ‘ |
? 22 | Let's say hypothetically -- I don't knéW e
2 23A vwe have it written here —-- loss . of consortlum or -

i 24 | something, I don't know, and you say, well, half a

! 25 | million's = you didn't bring in your experts, right?”
I | . . . .

i

!

0301



»_MR.'ALDRICH: .I did notrbring my experts

(inaudible) . .. .._

T & oy S

ome e

T
12
13
'..‘-14i

D15

17
TR
19
20
.21 '

S22

24

25

THE COURT: Right ,

And so 1et‘s say hypothetlcally you say
loss of educatlon, or loss of —— let's do loss of lncoﬁe,
there we go. That,s:a gqod one. Xou've-got lost.
_eatnings, bne;poiﬁtesix-milliqn. .New‘~% "" | |
o MR. ALDRICH: I do have an expert for that
:humber.: ‘ ' |

THE COURT:"Figures..‘

=-But anyway, let's say hypothetlcally‘that

__I m 51tt1ng here saying to myself, wow, one—p01nt<slx, _
Athat seems klnd.of;hlgh and I:mxnot sure thatfs fhetrightf"
A _thlng to g1ve h_m or. notﬁ What am I‘doing'te'base my -
"dECLSlon on, on whether “to glve 1t or not, unless I allow ?

16~‘7{the other 51de an opportunlty to ask some . questlons about

'1t, whlch would help me, and that 8 why T'm lncllned to

say, well let's let them ask s0me questlons to help me

'so 'I'm not just plcklng flgures out of the alr and saylng‘

one-p01nt Six mllllon,‘no, I think he w0uld have lost hls

job in three years, I m going to glve hlm.a hundred

‘thousand and ‘so forth. ' _
'MR. ALDRICH: Well, 'Your‘HonorAis the finder
of fact and certalnlv the case law indicates --

. THE COURT: Well you were ba31cally argulng
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that they shouldn't really be allowed to ask, where I'm

more incl 1n¢=d to__let them

11

12

13
e
15 |

RSP

17

18 |

20}

21

- Court “that, yes,

MR. ALDRICH: I vunde:;st'a-nd.
| THE COURT: Okay. |
'.MR._ALDRICH: I'm simply coecediﬁg'to thet‘
you're going"to have to.make'that'

difficuTt decieion} My pOSlthD is that LhEY ehouldn't

be able to present ev1dence. _
' THE COURT' Well, I donft kriow if'they have'
‘any ev1dence to present. :

MR ALDRICH. I don t know 1f they do elther‘7

: because I haven £ recelved any notlce of any-—— :

THE COURT' I doubt they re . 901ng to have'

’thelr own expert to tell us what hlq loss of 1ncome was
:but they can ask reasonable questlons of whoever 1t As:

5that s g01ng to testlfy‘to loss of income..

MR. ALDRICH: And that s the Court 5

discretion. I think that. the case law says that we'

"pfeseht it‘tO'the Court he Court .certainly, on 1t'
';own, can say, you know, ny request for one~p01nt six -
"mllllon-ln lost earnlngs.ls too hlgh Certalnly, at "
| least on‘that'one, I heve an'expert'for. T asked for.'

five million in hedonie‘damages and the Court can take

2 lock at that and reduce or increase it if it felt like

that was what it need to do.
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1 | THE COURT: All right. T just feel funny
o 2 that somet:.mes .,911 occasion I'm: asked to_.plck_numbers-_w-__
} : 3 ~out of the air. I'd prefer :Lt would be ‘based on ev:r.dence :
E ' 4 but at the same time lf somebody comes forward to me in a |
| S c1v.13~ actlon and they say, well, we t‘h'z.*‘nk J;t’s, worth -thre_e"
l _ 6 .j .million — here'.-s what our ~ex'pert s»aid, it's »worth three
o T ' million an-d’ in 'Iﬁv'-hvead I'm, _.no 1t s mor 'i"ke se’%ren
I!’ -8 1 ‘hundred and flfty thousand, and now I'm plcklng the thing
: I"_ 9 out of the alr but - I know three million's not reasonable
_ 'I‘i 10 .v v._“a'nd SO 'forth, but go ahead and present‘ _yo.urv e_v.j_.denoe a_nd, :
} i1 0 _we 11 flgure it out as we go along
f‘"; 12 CMR. ALDRICH. _ E'alr enough. '
1 E 13 1 ‘I'HE COURT Go ahead. : o
: 1 14 MR ALDRICH ! rlght I want -to__-st'art‘
i Cas | ,wrth calllng Jud:Lth Adams. . S | |
Il 16" L “THE COURTY ALl r:Lght | S
l 17 Ms. Adams, lf you can come up here please
i 18 1 - to thls w:Ltness stand. | S
l! 19 " ‘I‘here s a llttle ramp Be :c‘:au'tious' vqalki'ng_:
: e o it‘; ,
; .22 ' ‘ (.Whereﬁpon the witnessl was sworn'bf the
23 | clerk.) | |
20 | ~

25

THE COURT: ‘_I'haﬁk you. Have a seat.
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g
~ﬁ 1 JUDITH ADAMS
%’ 2. 'called as a Wltne§§“Qﬁ behalf_of.the_plalntlfim—belnN
.i‘ 31 first duly sworn, testlfled as follows-
!A._. 4 ; : B ,
1 5 DIRECT EXAMINATION
0 . | , —
[ Ry ALDRICH: |
_ﬁ fé" Q;_ All rlght, Ms Adams., lf you would just state
Ee 9 : "your name please for the record | ‘
%'A.'ipe:.’ '  A; AJud1th Adams.
| 11 ":.:Q.._',V.And are you marrled‘?
;Qe ”1?,.3' 'iA; :Yes, L. am.
iz‘ ‘,13  - eQ."eAnd~to whom are yeu-married?‘.
 § 1-14 eev fa.ueAnthony Adams o | _
t’ij.lis?;f" 1‘Q;:k0kay Is that the gentlemen next to me here9
,r L : 4 .
‘“i_' 16 AL Yes, lt is. T e
=53;  17-ee‘ eiQé',All rlght .And just a llttle blt of background "
E. ._18-f1f‘forfthe Court, do you currently work? a '
l fef;e_;[- Y Yes, I. do.
ﬁi.f_éof' :;Q. iWhere do you work7 »
_; ‘le‘ .A;be work for the 8001al Securlty Admlnlstratlon
‘i. 22 Q. eAndjwhat do you do.there?
23" A. T'm an operationeAsuperviscr ,
‘24-Q ‘Q,.:How lonq have vou been employed in that c:atpaczl.t;gr'>
25 A. .Forty years.
-
_10;
|
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'  Q. I imagine you coqu tell us a llttle blt about

1of 
e
12|
13 -
'-lai
.;5 '
;..ig‘;f
.‘15”
18
19
2@

22
23

24

25 |

SOCLal“securltv

N I.qould.
Q. And do you have any children?

'A. I had one child, »Michaei Adams.

Q. ©Okay. And you know we're here to talk about the

case ;nVOlVlﬁg Mlbha@l s dEaLh, r1gh‘° '

AL Xes_

0. Aokay% ‘What I would like to do is to have you

teéll the Judge a little bit about Michael and I want to .

,help YOu. -I khow:that‘s-é'brOad7question~so what’I'd'f

liketfor you to do is qxve hlm some 1nformatlon about

: M1chael and maybe start and go chronologlcally Maybe
 that wculd help.v o . R

" MR. DHLSON Your Honor, I object to the :

-ferm of the questlon It is overly broadland we ouqht
”-to Stlck —— try to- stlck to adm1351ble ev1dence.
| © THE COURT: 2nd it's twenty to twelve,.so_j,f

-'teli'me-about yoﬁr son; well, he was.born ln_thls;hOSpltal

and on we go for the next few hours

-MR. ALDRICH It certalnly Wlll be shorter

than that but I'm happy to DNarrow it down. I dldn t want

to lead too ‘much but (1naudlble).

THE COURT: Thank you.

Q.  (By_Mr;’Aldrich) What was Michael like as a .

—11-
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1
A R éhild-?v

: !. 2 : -?\: | He—was-a—wonder—f—ul ch:r—l—d—~~He—was—ver$r —
I , 3 ,He was. very 1ov:|.ng ‘He had an enormous number of: frlends
I .'4_' ' ;‘He was involved in a tremendous amount of actlv:rtles.
I 5 S Q. And what were h:.s hobbles" ‘

I 6 . A He -llked 'sports. U He ‘1iked reading' ; It b'wo_u.ld_. f
', '. 7 be L *“d to krnd of pinpoint hobbles as, such. There was -

. ‘8 | hardly ‘any 'asp_ect' ‘of --da:Ll_y life _that he :wasn.‘-t finteres:ted

'2- o ln SRR R | S .

]ll " ‘.ilf,o [ Q And how was your relatn.onsh:.p w:\_th M:Lchael when -
: {Ilf- : 11 ‘he was young" s ' -

! 12 o '- '},A';_-'Excellent. - - L _ v ‘

; 13 | Q ?Tell me & llttle blt about Mlchael‘s educatlon.g'. 1

' 14 | . -A.:. .He went to hlgh school He graduated from hlghi
: ,ﬁ : 15 -""school He went to unlvers:Lty He took a break from

i 16 3 ._h:.s unlvers:l.ty studles to go :Lnto the Marlne Reserves.‘ ol

j 17 aE He was in the Reserves for s:.x months. : When he left the:'

18 :‘: " 'Reserves, he resumed Ris educatlon. He graduated with' a

;3‘ 1;95-: v.degree J.n geology and started work:.ng J.,n that fleld.

, .20'.‘ S Q And what was he do:Lng for work at the t:Lme of

ix a1 'hls death? _' . | |

: 22| A. He was worklng as a staff geologlst._ :

23 0. And. for what company, :Lf you know"
24 a. Actﬁalrly at the tim.e at he died, he was.
25 _worklng for a company called Horlzon .Well Logglng He
5
- -12~
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10 [:was out of range, he would e-mall frequently
SEEERY
.‘f125'5-3'3“JA.f Very often;; Probably even ——‘he probably L

.1ﬂﬂ;'_ : ﬁ\ .
. communloated w1th my husband more frequently.
'Jii'f’

b}iS‘

Jl?{ ‘reltheremy husband or I to accompllsh so 1f we needed help

'2L@.fhcome over and helped us w1th that He helped me WIth

had’ just prevrously worked for Southern Callfornla ——

‘__WI thlnkm::rseotechnlcal.—and he wentmbackmte work~fer—m""~

- Horlzon Well Logglng._

7Q. And how was your relatlonshlp with . Mlchael ln

v'the, let s say,»two or three years before hlS paSSLng9

'UA;_ At that pornt in tlme he was not. 11v1ng at home

ftso we‘spoke on . the phone freqaentlj I Ofucn Sald that.

[-the cell phone must be an appendage of hlS. If we dldn t

speak on the phone because he ‘was worklng in ‘an area that

.rf1Q.- And dld you communloate Wlth hlm often?'

daQ;' And ln ——.let’s jLSt keep lt at the two or

-:three years before hls p3551ng, dld he help out around

your house7i

lr:Ah; He dld,,lf needed, and there were probably thlngs

to do in the house that mlght have been too dlfflcult forf

nfln termsff§ou know, say physlcal labor, he d certalnly

»some’technlcal;lssues, you know. Every tlme T would get

AN

‘on' the:cell phone, ittwas'like,_okay, show me how to use

, so little things like that:

Q. hndfyour’son passed away approximateiy five

-13-~
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. 1 years ago. -Is that eorrect?'
% 2 _f_ A;:hihswas fivevyears aqo-the;heginning_qf;this
:; v3‘ month. | | o .
3 4 Q. And is your need for hls a551stance at thls time
.ﬁ Id5_ greater than ;t was five years ago?~ o
,{ 6 'A;' Well as T see that ‘both of us ‘are gettlng.
{ 7 ,older, certalnlv there s more tlmes that I would prohablv-
¥ 8 . think to call on hrm There s probably. less physrcal
f h9d thrngs that nelther one of us could aCGDmpllsh now. and
ﬁvvlfio' certalnly he would have: helped me. My husband's had
i'?‘hll;_h a number of 1llnesses.' He certalnly would have been-_lf
ijv '_ri} : at-my srde, suppcrtlve, you know, as I was g01ng through”1 V
> ’~ii”' those issues w1th my husband.:ef _ o |
ﬂi “fi@f’L | Q:Q} And have you actually had tlmes then ln yourA
é:““i§;~ llfe when there were problems w1th your husband and
:; ‘.Iéi. Mlchael would come and help you9'
EE R o Absolutely.
;' 'liéj_: o 'Q;' Tell us about that. _ -
v ;Sf, Qr_ My husband suffered a. heart attack in 1992 and
}" ZQf".at’that tlme he came up from school +to be with us._ Heiz
v21'.iieaﬁe tq-the hosprtal every day.. He relleved me, you o
22d:> knowA;;'iﬁvintenéiﬁe.care,devehithoughAyou-get_excelleht |
23" Care, SOmeone:stiil‘needs to be'there,fso-he wodldleeme
'_éaj and relieve me, 80 we. would take turns Slttlng next to'
25

Tony ln the hospltal.

C—14-
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ca0 |

12
SENRES
w-_14?~
s |
vié
171
iéd"dyeﬁ?:righé?f
20 |

21 |

S19 | -

'Q. OkaY- 'How's yOur>husbaﬁd's'health noﬁ5'/”

had a second open heart surgery and, in November, he.
suffered a cardlac ‘arrest that he was 1n the hospltal N

for about two and a half weeks At that tlme he needed

- to- haVe a deflbrlllator lmplant 50 thls is always, you

»Lnow. sonethlng that's on my m;ﬁd.
'Q, I ‘want. to call your attentlon to the approxmmate‘
:tlme that Mlchael passed away..;How_d;d yon flnd out thate :

"he had passed away7

‘”MR OHLSON: Objectlon 'Reievanee?
;f igE.COURT:eYOverruled.v | |
Heﬁfeld_wae he . at ‘the. tlme he dled°
dfe'MS{yADAMS:d.Thlrty—three
"tfaﬁ*ddUﬁfﬁ_;And no w1fe or. klds° ;

-=eMS;;ADAMS£7;Ne;;.Q‘

MS. ADAMS:  No.
‘THE-COURT‘ “Okay - |
All‘rlght Go ahead. ‘It's overruled..

-.A.‘.(By Ms Adams) ’Um,'twd'poliCemen from'the-

Apollce department in the city where we live came to

cur door and;.at«flr t; you know you wonder Why‘are

policemen at your door, and as soon as he said, "Are

_15—

_N"MAm“_Hlswheaith—has~net—amprevedf51nce"then~m~ﬂe*s—_—“

._EQE.COQRf:T“Andﬁhe:didn’tjlivefatahdméiwifhf'g
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you the parents of Mlchael Adams," I 1mmed1ately knew

_that obv1ously they were telllng _me.. somethlng about hlm

10 ;1ftf'i
fli;.
]hfi33
't:ﬁft igftx'
15|
”i7f .
:'Qris
'léo';:'
21
2'2 i
23
24

25

_but thlS was later 1n‘the day- Frqm what I understand,
he was pronounced dead in- the mornlng and we dld not flnd-

K out untll the evenlng

MR ALDRICH.V May I approach the W:Ltness'>

3ust want to show her the exh1b1ts and authentwcate f,ffh

. that.v.;.

THE cooRr¢7~mhati11.be fihei‘

.Qf. (By Mr Aldrlch} m showrng you what we *ve

lfmarked as Exhlblt 1 to our.. appllcatlon for default

‘“judgment.w And do you recognlze thls document°'h.'

AL Yes,'f

,Ang-Okay. And then I .m g01ng to fllp to the thlrd

'pagewon that document - Is that your 51gnature° PR

‘fﬂA} Yes,_lt lS.

V.jQ; Okay : And 15 the 1nformatlon that you have

:prov1ded to the Court in th1s letter true and Correct°,:

‘~§A}' Yes, 1t is.”

v‘f Q.  And I also want to draw your attentlon to

ﬂExhlblt 4, and we'll let the Court know that Exhlblt 3}}
;has ltS own EXhlblt 4, 80 I'm actually g01ng to refer
“'to the Gunter s Funeral Home (1naud1ble) _ Do you knowi"'

' what that 1s°

A.‘.Yes.

. ~16-
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Can you telqusiwhat'that‘is? .

0. -
- 2 _ 'A.f That'is‘ghe"biliéggg;the.funeral;aggaggements
% :SQ' nd.crematlon : “
4 Q. And dld you actually have to pay that blll°' |
'5 ‘-‘ A. Yes, I dld | »
i 6 ‘_Q. All rlght.' Thahk you;__ L
‘ ”7T‘ - Now 1'd llke for you to tell us how Mlchael‘
- lﬁA-x ;death has affected your llfe v v .
'9_ ',AQ~ Well, there isn't & day that goes by that I
.»d10 :h Tdon t thlnk about hlm and even when thlnklng about hlm
'11‘:'d*or talklng about hlm, 1t s . exceedlngly dlfflcult. .If“
‘:_Hdé?i;infyou would understand the medlcal termlnology stress
.‘ 13 cardlomyopathy, it's sort of called broken heart
C14 .}syndrome, and, for - me,.lt feels llke —_ when I thlnk
- ‘:;v?5:’f1_about Mlchael - 11ke someone ‘has- thelr hands around
!‘}"’figh; ‘your heart and starts squeeZLng 1t and just tlghter and
% ;-12‘{;{ftlghter.. Just ‘&ven 51tt1ng in the courtroom thlS mornlng,
| tﬂiﬁd- _fyou know, I'm overcome w1th thls, and know1ng how ig
| 19 i‘d affects my husband is 1ncreaSlngly dlstre351ng for me,i_
fll-,h?b-;hﬁiand reallzlng that he’ was an. only Chlld and at ‘some p01ntid
‘udzixf '1n tlme, you know, I may be facxng, you know, WldOWhOOd |
H'v22} | and reallz1ng that I'm not going to have Mlchael to help
:‘2§fi‘l me,-you know, asti-get'older is, you know —— 1t s'
24 unlmaglnable B | =
25, '

Q. And ]ust SO ‘'we -can understand a llttle blt about

-17~
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3 !
o

' Miehael's relatioﬁshipe, i:understand he'had a~fiancée'

10 |
:a;I;a:_
.{t??éﬁﬂyunderstandlng of what Mlchael Was 11ke.~.
h;;?iih t S ;

?“ig?hiéa lot of frlends, I belleve you‘” Are you asklng her o
’?;iétfzsto talk about the klnd of frlendsth o7 f—yf"
.'eigﬁ' :she s lndlcated to*me that he 8 had a blg 1nfluence on<f'

20 o}

;éif ;
'-[23:
,_?4

: 25_..:

. .'that - )

but he was not engaged at the tlme he passed away
| A.'-That is correct4 ;' o )
.{ Q.x-okay.4 And he dld not have any chlldren.aﬁ
'.-A_ .No_;: ':. . , o :
'”QL‘ Okay;'”Didthe'haveyfhiehde?
';Abﬁ'Manv frlends L R

,,QQ, Dld anythlng happen today that 1ndlcates the

frelatlonshlp he had w1th frlends —_

MR OHLSON.< Objectlon Relevance.y

MR. ALDRICH'. For the Court to have an ‘

THE COURI- I just . when you say he had’}ﬁfﬁz

ALDRICH Maybe as an offer of proof

ffrlends and that they do thlngs Stlll repeatedly to

eremember hlm. I wanted to glve.her a chance to- explaln

" THE COURT: Do they?
MS ADAMS Yes;v

Each year on hlS blrthday, they all get

‘together*» They invite my husband and I and we celebrate‘f

THE COURT What s the relevance of that?_y;ffhl,”
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':'Mlchael s llfe and we do this on a regular basrs

5His

o

.iQ _fftrylng to’ remember 1f there was anythlng else you wanted
BETE |
"”izliﬁt.fA
“7,13 1
‘ t;i7f#f when my contemporarles are talklng about thelr grand—u_ﬁt7
'”VJ-iéH{f'

S

‘:?Phh}ft
en
'.23:h
24

25

~ frlends+_towthls_dayr—caliemeetewsee_just—*you—knOW“—hOW‘»

H‘I’m dorng Hls frlends would ——'1n one of the documents

that T prov1ded to you, one of hlS frlends referred to

'Mlchael as the glue that kept thelr group together '}He
- was the one that organlzed act1v1t1es for them and 1t was. h'
- very harﬂ for them afte wards to g thELher and organLZe ’

.,thlngs because Mlchael wasn t there to do 1t for them

'.SQ,' (By Mr Aldrlch) I thlnk I ve covered — 1 m

ko iet the Court know about Mlchael.

’A Well, I thlnk most of, you know, What I covered

:was 1n my statement. It's just ——'1t s very hard to"

;reallze that you ve lost your onlv Chlld to reallze that

_people come up and ask “Oh, do you have chlldren," or

5;ch11dren, 1t's not a conversatlon that I can- part101pate ;f‘

tj”Q; All rlght

MR ALDRICH  Those are all the questions - |

i}haVe} Your Honor

 THE COURT. Thank you very much.
Dld vou have any questlons?

| MR. OHLSON: I do.

.fhyou 11 never. have grandchlldren, how dlfflcult 1t lS when'-;__

0314



THE COURT: Really? Okay.

A'fféﬁlffvbecause 1t says'—— the pleadlng says 1nd1v1dually and onﬁﬁg
:'idist‘
'f,av"':
°alé"7l
azl_
aza;'v
2

25 -

 CROSS_EXAMINATION -

"BY MR OHLSON

Qmi Ma am, 'you brought thls lawsult on behalf of
the - estate of your son. Is that cor ect?
'7JAJ5 Correct |

”fQQf Not on. behalf of you and your husband

jlnd1v1dually I mean, that s what 1t says

-5”A;: Okay

MR ALDRICH.\ I thlnk I m g01ng to object

}behalf of the estate.

| MR OHLSON All rlght .‘I stand corrected

F“L(By Mrf Ohlson) When your ‘son; dled you were:

ﬂa11v1ng in- what clty and state° d'

'JLVA;"Cyprus, Callfornla..‘
h;Q. dAnd Where was your son llv1ng°

%,A;Y‘He llved 1n Seal Beach, Callfornla

F.Q;A And what was he d01ng in thls_part of the countryi

When he dled” Do you know?

oA;' He Was worklng outSLde of Rachel for Horlzon

Well Logqlnq.

'Q, d_when‘youraéon died, you and your husband

-20-
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C e~ .o - Ny

-'1iif

Tlase

L23 |

i0 |

22 |

—— — e -A - Flnanc:t_al—l-y—dependent - S— ;f.;-A—-;-f—j...i

fcleik,)f

" were .not flnanc1ally dependent upon hlm, were you’>

'Q; Yes,-

‘;Aij No;.ﬁe aréant; »
-“MRQ.oHtsbNﬁ That‘S-all I have.
”VTHE~COURT. Anythlng else?

MR, ALDRICH: No; Your ».Hono.lb*..v.'> o
- THE COURT.. ALl iight’” |
" Thank you. You can step down,

~MR ALDRICH' And T Would just llke to call

.E,Anthony Adams to testlfy

THE COURT'» All,rlght

If you can come up here to the w1tness

istand please-l,}tf;f- ”t 8 , e
E o You look llke you re 1n pretty good shape‘ .

,%jfor all the medlcal'problems you ve had.p.:"'

MR. ADAMS That s what my doctor says t001 {t_;..

o QHE“COURTa Ralse your rlght'hand.f;;

" {Whereupon ‘the witness was sworn by the

THEJCOURT&_,Thank you, sir. Have a §éat;'

—-21~
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:_called as a w1tness_Qn_behalf_of_the*plalnt;ﬁﬁTmbel

ANTHONY ADAMS, -

'31153’7f’
“5i1i
 Hi2f}tf""
§i14”‘“1fﬁ
.ff_Lﬁ;"Jfknbﬁ'Yéuﬁa llttle blt. Do you currently work9 i}fiﬁj_,ﬁf:j
Cw a ' o
:'19tf:
";?bb ;-and dlstrlbute them.,ﬁiﬂtaﬂn~
o :
'f22n ?'about Mlchael and hlS death. I sort of want to short
,.zsnl__
24 |

25

jflrst duly sworn, testlfled as follows.=

| DIRECT EXAMINATION

f .‘BY MR. ALDRICH‘_“

:fQ Slr, would you please state your name°_;i,-f7

Anthony Adams.

*'qulck obv1ously you re marrled to Judlth Adams Correct7

'ﬁAQ'“Correct
-;QQ{5;And Mlchael Adams was: your son7

CUAL i Yes.

7aQ;,?Okay 'And I just want to 1et the Court get to
. : Lo jlm

'fjA;'}Nog;I retlred"now _ , R _
'sggglekay. Where dld you work When you worked7'

“j::A;T I had my own bu51ness.' I manufactured shoes

_Q; Okay. Now obv1ously you know we re here to talk'_

v

vc1rcu1t 1f I can Is there anythlng about hlS chlldhood,

or educatlon that your w1fe mentloned that you wanted to

| add to?

—29-

:Q;. And as == We heard thlS before 50 I'll be really
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- AL No Mlchael played baseball He: played soccer-;

fib',
T"tiizifhl
l_iég-;.
ai'iéil‘,“'
':iaf;;ﬁ
19 |
21
22 A
V"237
2&;}

.25 |

Hls team won the champlonshlp_when_he"played_soccer Hef.
;'Vjust was actlve He took judo, was ln the. Marlnes,.wentig‘l
-to England to play soccer, went to Hawall to play soccer,‘
'ljust everythlng. He was & reader - We! d dlscuSS»
'_astrophysrcs We could dlscuss baseball » We could
v_fdlscuss the Lakers. When thev would wrn — aakers madeb
elthelr draft,‘I d have ten oalls 1n the matter of an hour.

I mean, Mlchael was my son whlch - he was‘fl

my frlend. 1 can t add a lot to that. _7

tell us how your llfe 1s dlfferent w1thout Mlchael.v

'3;A; Well you'd have to lose a Chlld to know what

jlt 13 to lose 8 Chlld that you love. Okay'P

If anyone Wants to know What Mlchael was

tllke, go to mlchaeldav1dadams net There you‘ll see all ff[j
;hls frlends that have left comments and everythlng else.ff_:l"
| A He was just a. remarkable person That 5 all'."

' you can say.

_ When ‘we had a service for Mlchael,tone of -

‘the men sald that they would actually bld lower just to

_work w1th hlm

MR. ALDRICH: May T approaehftheswitnese;;'
Your Homor? A .

_THE COURT: Yés.

—23—

'wf_Q And I know thlS is. dlfflcult so It ll just -—.iﬂ'
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yQ} (By Mr Aldrlch) I'm. gozng to show you what.

TP
'.hliﬂ'k
‘idfia;{iﬂ

2115i;;f$aturday where all of hls frlends w1ll get together.h”i:h

ﬂFfléﬂ:‘;It was called Mlke s (1naudlble) Chlll and we ve been

| beilfibe;d01ng 1t every year S1nce Mlchael dled.
-Cflﬁiyﬂhﬁudge to know about Mlchael that We haven t talked about
.d‘xlé’f_z. S RTINS G EI
..pig, .
‘h”:iiébfaixtas just — he was just Mlchael He was JUSt - there:p
21 | B o
e |
23 |
24~.

25 |-

Vajudgment

I can see you re gettlng some glasses out.:

I’d ask you to take ‘a look at that.‘:z':l_f

~;that your SLgnature there at the endr>

f»A; "Yes- gt 1s.'7whAd

"ﬂngfIs everythlng ln thls letter true and correct? ;.,J'

A ves.

Z}Q}arekay.i And have you part101pated in the

Jcelebratlons that your w1fe talked about7

'fJA Ies._ In fact, we have a Chlll cook off

REE FAT .

4here today°

‘*1?34 I couldn t even descrlbe Mlchael because he "

hare just no words._ Okay9

f;,Q_ ‘AIl rlght.. Thank<you.l"

MR ALDRICH Those are all the questlons B ;

.that I have

THE COURT._ Anything?

" . "'72‘4"‘

ﬂth Is there anythlng else that you would llke the ?*ﬁdx

h'we Ve marked_as_Exhlblthwto the—applmcatton~for—default—_——“*t
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”:lMR{:QHLSQN'v Ne, thank you, Your Honor

i1
4512-{’
7*?13.;2i;how much damages...»";
Aff¥£41} .
"fd:ij}'
; ,18€
”19va
.h'd292'“>
21 ‘_ . |
oz |
23 1
26 |

25 |7

‘;dforward please?

'ldfTHF'CObRT | Allar&ght.

}~Thank you for testlfylng You can step down.

,‘THE<COURT Anythlng else, Counsel°

~MR. ALDRICH- No, Your Honor ‘ Those are

‘ the w1tnesses that T have ObV1ously we can talk about

fvffwant to address the 1ssues 1n the (1naud1ble) that I
‘attached to my supplement now or do you want me just to

'talk for a second

:1fdargtm5nt it the Court wants to hear., I“donjt:kqow 1f Youfdri

THE COURT.. We re g01ng to read through them:fggf'”

Counse1°

MR, OHLSON. I haVe a w1tness, if;ydull1;€;7ffft

:Jpermlt me to call the defendant.

THE COURT.. All rlght.'f’

MR.»OHLSON;»:MS Falllnl, Willsyoutsteb”;iféfiif

SR ery carefully, of course, when we 51t down to flgure out?;”:*”

And w1ll you face the clerk and ralse your e

rlght hand'>

Ma am° MS Fallln1° Will‘yoﬁfraiselyeuﬁf

}rlght hand and’ be sworn° "

"KWhereuponhthe'witnessdwas sworn by the

=25~ .

0320



/) T . SN

‘*ﬁiéﬁf;ﬁa'u
’aiBT-l;p.:
_]iéf;ﬂf
.Jhlee::;lnithls case occurred°-jM.»r‘”
'T'i7€ o :
:xdff:‘
Tvi19?f‘°
‘zoir
231:
el

25 |

_clerk.)

SUSAN FALLINI, o

j_called as a w1tness on behalf of the defense beiﬁg fifst”

fhduly sworn, test;f;ed.as follows;'

DIRECT EXAMINATION .

-BY MR OHLSON._,hff‘

-JQ{ What 1s your name?
-&A{'TSusan Falllnl
Q. fAre you the defendant 1n thlS case? a'Tﬁfﬁ'5-“

AL Yes, 51r.js-w“

.,Q; ZDo you know the locatlon at whlch the aCCLdent

-f“ﬁ;: Yes, I do
Q. Where was 1t°_'r

7eiA5; It's on nghway 375 It m not aware of the

g"marker post but lt s between two of our wells, water"

3wells, by a hard pan lake

' Q If we asked you to, could you take us:. to the

very place rlght now°

A, Absolutely ' There s a marker. They have plantedf

a'marker there and we fenced it 1n so the cows wouldn't :

~26- -
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" knock it ddwn :

'}Q. Do you know of ypur_own_personalﬁknowiedge

hhjq;f” )
";ilgi;»j;;:

Hﬁh'l?é““;take jud1c1al notlce of thato
{;hlgkf.;;t.i T

"fiﬁé'h
”‘hijlff”

'b7hiﬁf}? .

”t7€?f

21 |

22

;23":-
'.2.4 .

25

. prove up;{

'v'that it 1s

whether that stretch ©of hlghway is de31gnated as open

‘range?

A Tt is.

'hMRFfAﬁPRICH{; I OEj?Ct\to relevance. Tt's

Go ahead..“ _ j

“*;gmﬁsgcooRT._ That 11 be flne
’3_w§;e0HLSONv That s all T have
“ifMé;*EALLINI That s 1t° h, Lo

:i;ifiHEfCOURth Thank you for testlfylng
"~ﬁwaLZFALL1NI.' Uh—huh

3Q,TﬁEfCOURT" Anythlng else7 -

fﬁMR;gALDRICH I've got some argument lf thef_L'ﬁ'
_ Court wants to hear 1t - ' v " ‘
THE COURT You re welcome to make argument.'f'

. We're g01ng to read through your brlef and I‘ve got the

notes from the hearlng today and you Te welcome ‘to add

'_anythlng you want to

" MR. ALDRICH: Thank you.

=27-

CTHE COURT._ It doesn't matter. I'm aware

MR. OHLSON If you are, Your honor, jeufii':J135 

0322



And I wanted to address some of the thlngs 'hi‘

" ‘“-.1_'0.’1:
ﬂil;i;;:{and so 1t requlres some extra care
1?55%3§F;5that I ralsed 1n here brlefly
15 ',.‘-:,v-.'_fﬂloss of probable suPPOrtr companlonshlp, SOCle’CY, Comfort'

S |

"3f1§7

s |

ﬁﬁjiZOe

e
"a3;
21

25 |-

‘ff'that the Court commented_on_earllen

';[qulllng numbers out of the sky

-default judgment Normally you see’ 1t lt s a breach o
_of a copler lease or- breach of a . car lease or- somethlng

_A l:Lke that a:nd you tye _got” a document +hat says, you know,
5fyou re supposed to make three—hundred—dollar aemonth
:-1payments for flve years and you dldn t and here s the

:qnumber and there you go{: Thls 1s dlfferent than that

'chonsortlum and so on the 1ssues, I ve put ln here we ve
,.5asked for two and a half mllllon dollars I ll be the
' flrst one to stand here and tell you that s a very

:,lefflcult number to deflne and really deflne
lheard the testlmony fram them and what Mlchael meant o

‘ number 1n my oplnlon. Now obvrously the Court s gorng

'to do what the Court does but thls ‘is not a number‘that,f”

eSpeCla—l—l-y—sert ef———u_ '

ThlS 1s not your typlcal appllcatlon for

I wanted ti wust address each of the 1ssues;unea ﬁ

We ve got == we {efasklng for grlef, sorrow,

But when you thlnk about 1t, and you ve

to them, two and a half mllllon dollars lS a. falr

I threw in so 1t would be a blg number.‘i

o8-
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You sit down and you think about it because

10
11

12

13

14 .

16

17

18

19

20

21

22

23
24

25

a lot of times, vou'll see those Visa commercials_and-it-—f

ends with, you know, this much to do this and this much

to do that and this experience is priceless.-_That;s
really what it comes.down to. They're not going to have
grandchildren. There's literally an end to a family line

right there. What is that worth? ' I don’'t know but it's

at least two and a half million dollars.

I comment .on-the lost earnings. We‘ﬁe

attabhed_the wage information and we have'an expert.

‘for that number and so I think we've got some hard

numbers"there;v
Hedonic damages. - Hedonic damages are

monetary remedies awarded to compensate injured persons

" for their non-economic loss of liféfs pleasures or ist
and enjoyment of lifé. 'All this ihformation .about what

Michael was and who he was and friends that still, in

his honor, hold chili cockoffs and all these different~
things,’that.mattefs and. it matters to the Court's
determination of hedonic damages. . n

“ Mighael literally lost a life. He_losf the
Qpportunity to bé a father. - He lost the opportunity‘to
be a grandfather.:,He lost the opportunity to help his
parents in their 6ld age. He lost a lot of opportuniﬁies

that the rest of us are fortunate enough to have and so,

-29-

0324



-you know, we have -- the number we came up with for

hedénigadamages_waa;five_millionadgli&ﬁu_

0
11

12

13

14|
.15-
qg
o iéu
tlsf'

19 |

20
21

22

23

24

25

Now the case law that I read on hedonlc
damages talks about how you can have an expert to
testlfy to that but you don't have to. Obv1ously we Te
relylng on the»qourt, -I cited the case that . talked

abnutvhnw,different‘people,have valuedvthat. It comes

- back to my ‘comment before. What is the value of mot

being able to do all these things -and.yét be-:l':ng killed?

- I dom't know the answer to that but, agaln, when you
' con31der the thlngs that he lost, I belleve flve mllllon .

_dollars is a number that is fair. Okay'>

' Obv1ously we'! ve got the expenses in there

Vﬁassoc1ated Wlth hlS death and then I also have — I want_.

to at least comment on 1t -- the sanctlon lssue. You -

I thlnk it should be added 1nto the judgment. It‘s my

. pOSltlon that because the dlscovery that's stlll

outstandlng has not ‘been responded to, that that numberv”

just klcks up- by five hundred dollars every day
I certalnly, in candor to the Court, will‘

adv1se the Court that I recelved that 1nformat10n in a

_letter, that there was no insurance’ apparently for MsI

Fallini, and that was sometime in early June but, again,

I believe that Foriter says that they're supposed to

_30_
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respond to discbvery-and they have. not.

And soF_haMLng_made_those—cemme

10 |
11 -
12,;'
13
14 ]
“’15v,:

16|

N

18

20 |

21
22
23

24

25

T-Lm
S

, AL

happy to entertain any questlons the Court mlght have.
‘ fTHE COURT: I don't have any.
| Counsel, anythlng_yqu want to,Say?“
MR. . OHLSON: There is;‘Your'Houorr |
Ceunse1fs-right' ‘This is an'unueuai eese;

'Flrst of all when you are consrderlng thls

case for your rullng, and 1! m.assumlng you re: taklng the_
“case under subm1551on, please con51der that the experts
g.calculatlons and the documents at thls pornt and made - 1n-”
- thls forum are hearsay._ ‘ . _ . _

. Counsel and plalntlff could have brought the :
.w1tnesse5‘to thlS hearlng. They knewﬂlt was a. prove up
'hearlng and I assume they ‘came here expectlng to prevall
7on the underlylng lssues.‘ nght TIOW they re not properly
' ‘before the - Court but, be that as 1t may, I’ve been

i 'pract101ng law as long as Mr Chantlel has been.

T just noticed we don t have a court

reporter.

" THE COURT: 'fhet's‘correet. 'The‘parties:
have to}reQueSt,oue'but we are video taping and taping
the proeeedings.v.:- ' ._ ‘ A | » |
| MR. OHLSON: We are otherwise recording the

preceedings,l

-31-
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“'THE'COURTJ Correct.

_MR. OHLSONrm_But_lnwas—an—pra

10

e

13-
' 14d11:.Thls is a pain. that the plalntlff and her husband are SEI
15
16
17f
: .,18
 19.;
20
21'

22 |
2af
24f

- 25

nmney.

can consider.

September of 172 and (1naud1ble) crlmlnal practice:-
like Mr. Chantlelm As.a matter of fact we're friends'

with each other, and I've defended a number of murder

- cases in which I ve heard the parents of the deceased

- speak to the coLttroom at senten01ng aqd the same thrngs

always occur to me and that is, as powerful as a»trlal

.levelljudge.is,_there*s'nothingtin the world you can do .

to bring backtthe deceased -or to fix the pain~on,1e5ing»'

__afchiid,
iin -

Slmple matter 1s we* re not supposed tov

-surv1ve our chlldren. They re supposed to surv1ve us.

gOLng to bear untll thelr last days and there s no. amount‘:r

- of money that‘s golng to flx thls paln, no amount of

So what are we. d01ng here° 'We're here

' because the whole body of tort law has sald that 1n
,c1rcumstances such as thls, we --— the Court should make_'

. a prevalllng plalntlff whole As a matter of fact, when'

you lnstruct jurles, you 1nstruct them that 1f they flnd

personal issue of 11ab111ty, then after that, they should

‘consider damages and then you tell them What damages they

—32—
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Well, 4in thlS case, there were no flnanCLal

110;
bl;-
_12"
.;¥3}_
lsf'd
-;iéeiyf
- 17
"laA
19
20
a1

22

C 24 .

25 |

dependente_so_the_lssue_of—the—enceme—and—hew—many—years_-———"t

~of lncome remains -~ is not relevant to any lssue in the -

case because there are ‘no flnanc1al dependents that are

.‘deprlved of the income. The plalntlffs were never
1. _flnanCLally dependent upon the deceased, nor dld he have

'uchlldren-or a spouse.

They ask funeral expenses. There were .

'apparently those last expenses and I acknowledge that
“the — there is emotlonal paln and sufferlng but,. once
agaln, how do you make a person whole for that’> 'I,

. Jsuggest to you, Your Honor, that you don’t You don’t.

If you glve “the plalntlffs ten mllllon ::

u”dollars, are they g01ng to feel’ any better?» No, they“reb
,:not g01ng to feel any better Are they golng to feel any
'better than 1f you give them flfty thousand dollars°'_
v;They Te not 901ng to feel any better They re devastated
.'.and they Te g01ng to remaln devastated and for that, you

‘have my 51ncere condolences

So What to dec1de. You have before you and
‘the Court s acknowledged that the area in Wthh this

a001dent hapgened.was open range. Well, the way a jury

would do it and the way you would instruct-a jury would

be to first determine the amount of damages and then,

after that's determined, a percentage of which the

-33~
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plalntlff was . at fault, in thls case con51der1ng open

'.v‘ll?fgdbecause ln many of these cases, the mmounts of money
vdv:712:;ﬁ
1
;+ lmgr”f.ii
‘trigjlfilncome.: Do you make hlm whole” Do you make anybody
,?1T;e. 
el
"sié;f
21
'ézﬁlf
FRPUNS
24

25.

-range+_who_takes_the_percentageT_and_th ur*-wo“ld'-“

[ 4 -

japply that percentage:tO‘the amount of'damagesti If-the'

‘percentage exceeded flfty percent the damages would he R

._zerom. Less than flfty percent, well (1naud1ble). |
Your Honor, the system has come under a lot -

‘oF'scrutlny lately and a lot of cr1t1c1sm and a- lot ol"d

'Awell founded cr1t1c1sm,'cr1t1c1sm from . all parts about

: ?outlandlsh results and outlandlsh verdlcts and

_outstandlng amounts of money, and I thlnk _1n part,;u

:fthat are awarded don t ratlonally and reasonably relate ;l;,

to the loss and to maklng whole.":>'

Hwhole'> No, you re not. .°

We request that Your Honor conslder a result

'tln thls case that acknowledges the plalntlffs' loss

,}ers, we knew you lost and yes, we know that no amount
ﬁhof money can ever.relleve the paln from you, no amount
',:of moneyl~ Take thlS amount of money as’ a recognltlon |

,on our part that you‘have lost and you ve lost greatly

and deeply and then let the partles go thelr way
THE COURT Thank you.

} Anythlng else’J

Certarnly you wouldn T replace the deceased‘
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o

MR. ALDRICH: I do. Just a_ couple of

a0
?leiifhiiwhen they come . to trlal There 1s nO afflrmatlve defensef;?'
'A.yiéf'{*v
hlllﬂéf“fi
iunif:a;the lnterest of candor to the Court I haven“t looked fori?h'“
:fjisflitcase law on that 1ssue because today s the flrst day I
'7’&e;lé; “;heard of 1t I hadn't thought Qf that, qnlte frankly.
.*h18f:¥;brought that 1ssue before the Court I also suspeCtrt:flu
ébg*uhthat would be here too, 50 hav1ng sald that, I thlnk that;;jai'
.21’“'" |
23,
Y

- comments.

va

Flrst of all the open range lssue There

are facts 1n thls case that have been conclusrvely

'vdetermlned and 1f the Court follows those faots as‘
‘they ve been conclu51vely determlned in this case,,_
‘ :”there s not gol“g to be a flndlng of any comparatlvei

1 *,fault on the part of - Mlchael Adams.- .

Secondly, comparatlve fault and afflrmatlve

defense (1naud1ble) asserted and everyone 5 on notlce of..”A

*Comparatlve fault “and I have Seen no case law. Now An

lhowever, 1f there were actually case law to support that,]ﬁf.

'those arguments do not hold water, 50 to speak.,_

The next comment that I have is about SRR

”‘EXhlblt 3 whlch 1s the calculatlon of lost wages Ij"‘A

would have brought the guv here to testlfy in. person but

there was no objectlon to. hrm in the flrst place and you_-

- —35-

Obv1ously Mr. Ohlson is capable and has f”' |

ghere._ It 1s not approprlate for the Court to consrder'j;>fr:““
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x'%'hate to pay somebody all that money to come all the way

idtén
'f';euahi;?elnto,_as Mr. Ohlson was argulng today, lS you can’t make"
;iiriéif;fthem whole so don't glve them very much or you can t makeﬁ
'he*ii?ﬁ
'_{,;t;iét_m;
.Thflﬁdgtfand, you know, I m here to say, I admlt 1t to thexCourt,;n
h?;fﬁ;ﬁgthere s not a deflnltlve number necessarlly but{you thlnhfl”.
-Tlgf?.: ,
T:'i?%f}wparents and thlngs llke that and 1t 1s worth a lot 1f
:p?éofrfbyou re trylng to do that L o ' = |
o
Bk
né4o.

"_25.

~fout here_when there_s_not_an_objectloh:

There was an opposrtlon‘to my appllcatlon,'.

.“no mentlon of an objectlon“to the ev1dence or the state
'of the evrdenoe. Certalnly there s no ev1dence 1n
‘opposrt;onftofthat to say that he 5 wrong or anythlng
”tghe1se, soﬁwe:dozask th ‘Court to con dor th Pnd I
afw1ll note that our argument 1s that that 1s part of

"»spec1al damages and 1s permltted to be recovered.

You know, the other lssue,XI guess, we run ;.1

'ﬂ We ve gone through and been very metlculous

';fabout how we ve reached the number that we’ re asklng_for B

hthls stuff through and you thlnk about what sons mean to R

To do anythlng but to try to compensate themu’”

ifor th81r loss would be wrong and, of course, 1f the Court
tawarded ten mllllon dollars and there was “ten mllllon _
’_:dollars 51tt1nd on thls table rlght here todav and they

‘had a chorce of ten mllllon dollars or Mlchael walklng

36
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:hﬁithrough that door over there, of course, they .re gorng

hvzidibf
Eitt1?¥rﬁa
b';g';f{:537'"“
. 15 that I m Clear on an argu:nent It s Our pOSltan that
Liuié?; .
.hgij;: ?deceasgd's 1ncome.f He had no flnanc1al dependents.
'*r]iéffffg; :
.h;201f
22 (
ey
v '24:.mhf.

25 .

3fask1ng for

T time.

.'to sav have Mlchael_walk_through_that_dooru__mhev ﬂon't
}:j_want ten mllllon dollars ’ They want Mlchael back but hev

"can t come back We can’ t do that

So what does the court system.do° ,it

;:allows us to try to compensate people from a flnanc1al

"‘?perspectlve when you can Yt brlng back thelr loved one,

5;and award a substantlal amount We ve - got the numbers

fjthat we ve glven to the Court and that s What we re'

THE COURT Thank you, sir*"

You don't have any more, do you?_id'”

“7ﬁj THE COURT.x Thank you.

‘,sln a few days.- Thank,you for comlng ln.;fqi

MR OHLSON-. Thank you, Your Honor

TTHE COURT' Thank you.

Is there anythlng else we needed to do'>

=3

All rlght, we ll have the dec151on for you *;itfl

.ﬁMR. ALDRICH".ThankaOU* We aPPreClate'Your,7ll-

_sso we would ask the court to take that lnto conSlderatlon‘“.vpy

MR OHLSON°~ Just one pornt, lf €T mlght, so ff{3?h

Uio plalntlff ln thls case has suffered the loss of the f?fz’h
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. THE CLERK:  (Inaudible.) .

recess then. .

| l:': Sz -

GIRECT YRS AR

: '15 ;@ i Fif L

SETHES
o
|

2
e
_221'

25 1 .

* ok ok kK

- =38=

THE COURT: ALl right, we'll go shead and = |
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CERTIFICATE -
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|
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14

“;‘I DanRa Boscovrch certlfy that I am a-

: Certlfled Court Reporter in the State of Nevada, that

- I reported and transcrlbed the abOVe«entltled hearrng

'from an electronlc recordlng, and that the fore901ng

rAco tvtLtes a transcrlpt as. *ull and correct as t

-electronlc recordlng would allow.

Dated" August 27 201;.

' DanRa Boscovich, CCR 218 - | -

Cas e

s |
s
al

3 21;'
.22 ;..
",z‘:é 1
24
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NEO - - : . iR £
John P. Alch:ch Esq. ' . : g”f %E,_, E@
Nevada Bar No. 6877 . T .
ALDRICH LAW FIRM, LTD. . -
1601°S. Rainbow Blvd., Suite 160 : wp s ie P 2

Las Vegas, Nevada 89146 A S REBEGOA BALLARD )
(702) 853-5490. o : : S HYE cOURTY bi RK

(702) 227-1975 fax g\f' Utﬂd Y

Page 1 of 2

-5 Attm neys for Plaznz‘zﬁ‘
7 - . THE FIFTH JUDICIAL DISTRICT COURT
: THE STATE OF NEVADA -
8- COUNTY OF NYE
9 - -. .
Estate of MICHAEL DAVID ADAMS, - ) B '
10 || by and through his mother JUDITH ) Case No.: -~ CV24539
‘ ADAMS, 1nd1v1duaﬂy and on behalf of the ) Dept.: . 2P :
11 Estate . ) : :
. : : )
12- 'Plaintiffs, : )
13 |t vs. A )
N )
14 i SUSAN FALLINI, DOES I-X and ROE & - )
CORPORATIONS I-X, inclusive, ) -
15 . : ' a . )
- ' Defendants. .~ = )
16 : : : )
SUSAN FALLINI, )
17 , )
. . Counterclaimant,: -~ )
18 - SR ‘ )
| vs. ‘ )
19 : ' )
A Estate of MICHAEL DAVID ADAMS, )
20 || by and through his mother JUDITH )
[ ADAMS, individually and on behalf of the )
21 || Estate, , )
)
22 Counterdefendants. )
)
e D[ e e e e i e e e - - U W
NOTICE OF E ENTRY OF ORDDR
24
11
25
o/l
26
/11
27
28
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PLEASE TAKE NOTICE that an Order After Hearing was entered in the above-entitled

2 || matter on August 12,20 iO, a copy of which is attached hereto as Exhibit 1.

3 DATED this _)_7_? day of August, 2010. ,

4 ' ‘ . ALDRICH LAW FIRM, LTD.

5 .

6 QL—. / a)'d»\.._\/(

hn P. Aldrich, Esq.
7 evada State Bar No. 6877
1601 S. Rainbow Blvd., Suite 160

8 Las Vegas, Nevada 89146

A (702) 853-5490 :

9 (702) 227-1975

Attorneys for Plaintiff
10 ,
11 CERTIFICA;E OF SERVICE
. , )’ ) . N
12 I HEREBY CERTIFY that on the { 7 "~ day of August, 2010, 1 mailed a copy of the
13 || NOTICE OF ENTRY OF ORDER, in a sealed envelope, to the following and that pqétage was fully
14 ‘paid thereon: - '
15-
John Ohlson Esq.
16 || 275 Hill S1Ieet Suite 230 3
Reno, Nevada 89501
17 |t Attorney for Defendant/Counterclaimant
18 | K atherine M. Barker, Esq.
19 || Law Office of Katherine M. Barker
823 S. Las Vegas Blvd., Ste. 300
20 | Las Vegas, NV 89101 o
Arttorney for Counterdéfendant
21 || Estate of Michael David Adams
22 _
223 _ R ,&//_\'@/-’Q% M,_fmaj(jaﬂ_/ I
An eleovee of Aldrich Faw Firm, Ltd.

24
25
26
27

Page2 of 2
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Case No. CV 24539 .
DCPtZP . . ;’\S:‘J s‘ul Z r(—\ v Gt .
. .. m BMJ.ARU .
IN THE FIFTH JUDICIAL DISTRICT“C_OT)RT @F TH}—E'
ST‘\TE OF NEVADA, IN AND FOR THE COUNLY @T"\IYE

| BSTATE OF MICHAEL DAVID ADAMS, |
by and through his mother J UDITH
ADAMS, individually and on behalf of the
Estate - L
. Plaintiff,
Vs : ' ORDER AFTER HEARING

'SUSAN FALLINI, DOES I-X, and ROE
CORPORATIONS 1-X, mcluswe

Defendants.

This matter is revarding a motor vehicle accident involvinv Michael Adams ancl a

Hereford Cow owned by the Defendant On June 24, ’7010 P amt1ff ﬁled an é\pphc'ltlon ‘

'f01 Default Judgment arramst Defendant Susan Fallini. Plamtlff lcquested $2,500, 000 fox

gnef sorrow loss of SUpport 81, 640 696 for lost career cammvs $5, OOO 000 101 hedonic

d’mﬂges loss of llfe s )1easure and emoyment $35 OOO f01 Sancnons dhcady fevied

avamst Defcndants $50,000 for antomey s fees 'md $5,188.85 for funcx al dﬂd other

‘telated expenses for a total of $9,230,884. 85, Deferdants’ Fled i Opposmb‘n‘b‘n'Jum 2

<=3

. 25
26

o7
o8

'2010. A hearing was held on this matter on July 19, 2010, in which Plaintiff und
Defendants appeared with their counsels. After hearing arguments from both sides

regarding the Defendant’s violation of procedural rules, the Court denied Defendant’s -
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Motion iox Recons:det ation and proceeded with the Prove Up Heat ing and Canceled the -

Trial scheduled for August ’)OIO Judtth Adams, Anthony Adde and Susan Fallini were

sworn in and testiﬁed. The parties’ counsel gave their closing statements. The Court
heard testiumny, c0t1nsels" statements and zu'guments; aud.revieWed the pleadinés ou file
herein. This Order follows. |
- ORDER .
CITIS HEREBT ORDERED that the Defendant"s' Motion for Reconsideratien is
DENIED. | | B

1T IS FURTHER ORDERED that the Couﬁ Grcmts the Ptamtt ff$1, OOO 000in

: Damaoes for Grief, Sorrow and’ loss of support

IT IS FURTHER ORDERED that the Court grants the Plaintiff $1, 640 696 in

Damages for future lost: earmngs

1T IS FURTHER ORDERED thiat the Court grants the thttff $5 0,000 in |
Attorney’s Fees .

IT 1S FURTHER ORDERED tbat the Court grzmts the Plaintiff $35, OOO in
sancttons levied against the De*’endaut

IT 18 FURTHER ORDERED that the Court g g,r'mts thie Plaintiff SS 188.85 in

funeral and other related. expeuses. :

AP ——-)C

IT-1S-FURTHER-ORDERED ..t-hat.I?_lizi.iu.ti.fﬂs-t:equeSt..fot»_H.e.douic._dama QeSS o]

o5
26
27
28

244

DENIED.
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' DATED this 12" day of August 2010.

DISTRICT JUDGE -

™~

STLLNAOO SAN OGNV, IVHANIN ‘VOTEHINS

A0 EPNWESTQY TVIOHAN £ FXLAN

753
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CERTIFICATION OF MAILING
The undersigned hereby certifies that on the 12" day of AL'lgust 20‘10?. he mailed
copies of 'gﬁe foregoiﬁ_g ORDER AFTER HEARING to the ~f0110\x'i11g:" _ T

John P. Aldrich, Esq. :

ALDRICH LAW FIRM, LTD.

1601 S. Rainbow Blvd., Suite 160
‘ Las Vegas, NV 89146

John Ohlson, Esq.

BOWEN, HALL, OHLSON & OSBORNE
555 South Center Street.

cho NV.89501

. ' )
O © @ N O ;M oh W W™

e
—t

: KatheuneM Barkel Esq _

4ol LAW OFFICE OF KATHERINE M BARKER
Il 823 S.Las Vegas Blvd., Ste. 300 -

13| Las Vegas, NV 89101 -

| o o a CPAULTECHO.

16 ! L | v LawClerk to’
o : : o DISTRICT JUDGE

ek Jupician ipksTrxcr Coumr |
ESMERELDA, MINERAL AND NYE COUNTIES

Docket 66521 Document 2014-30852 0341



John Ohlson, Esq:

Bar Number 1672
2 || 275 Hill Street, Suite 230
Reno, Nevada 89501
3 || Telephone: (775) 323-2700
4 | Jeff Kump, Esq. '
Bar Number 5694
-5 || Marvel & Kump, Ltd.. -. -
: Elko, Nevada 89801
6 | Telephone: (775) 777-1204
Attorneys for Susan Fallini
7 .
8 i K
9 FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
0 ~ INAND FOR THE COUNTY OF NYE
11 . kL x
12 | Estate of MICHAEL DAVID ADAMS,
1 By and through his mother JUDITH ADAMS,
13 1 mndividually and on behalf of the Estate,
14 | R ‘ Case No.: V24539
S _.Plaintiff, : ' :
Vs,
16, . ‘
SUSAN FALLINY, DOES I-X, and
17 | ROE CORPORATIONS I-X, inclusive, -
18 Defendat.
19 /
20| AND ALL RELATED CLAIMS.
. : /.
21
2 - NOTICE OF APPEAL
23 TO: Plaintiff, and her counsel of record, John Aldrich, Esq.
24 Notice is given that Defendant SUSAN FALLINI, appeals t6 the bupreine Courtof
=B Wy
260 1110
21 1111
28
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Nevada from: (1) the August 12, 2010 Order After Heafing.

DATED this lday of September, 2010.

- AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person. -

Dated this 1 day of September, 2010.

By: . %

Jo son, Fsq. .

Bar Number 1672 -
2{5Aill Street, Suite 230
Reno, Nevada 89501
Telephone: (775)323-2700

Jeff Kump, Esq.

Bar Number 5694

Marvel & Kump, Ltd.

Elko, Nevada §9801
Telephone: (775)777-1204

- Attorneys for Susan Fallini. ... .. .. ... | .. .
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CERTIFICATE OF SERVICE
2 . '
3 Pursuant to NRCP 5(b), I hereby certify that I am an employee of JOHN OHLSON, and
4 . " . ,
that on this date I personally served a true copy of the foregoing NOTICE OF APPEAL, by the
method indicated and addressed to the following:
6
John P. Aldrich, Esq. ' __ X ViaU.S. Mail
7 | Aldrich Law Firm, Ltd. Via Overnight Mail
1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery
8 | Las Vegas, NV 89146 X ViaFacsimile
. Via ECF
9
10
11 :
DATED this ] day of Septeraber, 2010.
12
13 ‘/_42'/‘—‘/‘/(
“ ;l_/\ 7
' Robert M. May -
15
16 ‘ .
17
18
19
20
21
%
23
25
26
27
28
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IN THE SUPREME COURT OF THE STATE OF NEVADA

OFFICE OF THE CLERK
SUSAN FALLINI, ' Supreme Court No. 56840
Appeliant, 4 District Couirt Case No. cv0024539

VS.

ESTATE OF MICHAEL DAVID ADAMS, BY
AND THROUGH HIS MOTHER JUDITH -
ADAMS, INDIVIDUALLY AND ON BEHALF OF
THE ESTATE,

Respondent.

NOTICE OF REFERRAL TO S.E”TTLEMENT‘.PRO;G;RAM AND: SUSPENSION

TO: Aldrich Law Firm, Ltd.
Marvel & Kump, Ltd.
Bowen, Hall, Ohison & Osborne

- This notice is to inform you that this éppeal may be assigned to the court's Settlément '
Program. See NRAP 16(a). The issuarce of this notice automatlcally stays the time for
filing a request for transcripts under NRAP 9, and for filing briefs under NRAP 31. See
NRAP 16(a)(1).

Rule 14 requires a docketing statement be filed and served within 20 days of the
docketing of the notice of appeal. This timeline is not stayed by this notice.
DATE: September 20, 2010

Tracie Lindeman, Clerk of Court

By: Tiffany Maccagno
Deputy Clerk

Notification List
Electronic
Bowen, Hall, Ohlson & Osborne
Aldrich Law Firm, Lid

Paper
~ Marvel & Kump, Ltd.

" 10-24101
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caseNo. OV 21y LH

DEPT. NO. |

e

" HYE COUNTY CLERK -
IN THE FIFTH JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA IN AND FOR THE COUNTY OF NYE

© 00 =9 O, Ot i W D e

SUSAN FALLINI, and JOE FALLINI

ot
o

Plaintiffs,

et
ey

Vvs. COMPLAINT FOR DECLARATORY

. RELIEF
il THE HONORABLE ROBERT W. LANE, . ,
TONY ADAMS, JUDITH ADAMS,
JOHN P. ALDRICH, ESQ.,
|| HAROLD KUEHN, ESQ., and Does I through V,
jointly and severally,

e v
w N

ok
B>

Defendants.

Y
ot

o/

ot
»

COMES NOW, Plaintiffs SUSAN FALLINI and JOE FALLINI, by and through their attorneys Jeff

-
-3

Kump, Esq., of the law firm of Marvel & Kump, Ltd., of Elko, Nevada, and John Ohlson, Esq. of Reno,

[
0 2]

Nevada, and complain for Declaratory Relief against the Defendants, THE HONORABLE ROBERT W.

i
[{e}

LANE, TONY ADAMS, JUDITH ADAMS, JOHN P. ALDRICH, ESQ. and HAROLD KUEHN, ESQ.,

and allege as follows. T A
Nature of the Action
1. Plaintiffs, SUSAN FALLINI and JOE FALLINI, seek a declaration that a judgment entered

against them in the total sum of $2,730,884.85, in the matter of Estate of MICHAEL DAVID ADAMS, By _
and through his mother JUDITH ADAMS, Individually and on behalf of the Estate vs. SUSAN FALLINI,

o ameamn L e X I~ S “ + i M o b M
case number CV24539, Department 2, in the Fifth Judicial District Court of Nevada, is null, void and of no

effect, and should be set aside and vacated. Said judgment was entered here on August 12,2010, a copy of
which is attached hereto as Exhibit 1.

MARVEL & KUMP
Attorney at Law
217 Iddho Street
Elko, NV 89801 -1-
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1 Parties
2 2. That at all times mentioned herein, Plaintiffs, Susan Fallini and Joe Fallini, husband and wife,
3 | 'were residents of the State of Nevada.
4 3. That at all times mentioned herein, Defendants, Robert Lane, John Aldrich, and Harold
5 || Kuehn, were officers of the court of the State of Nevada, and residents of said State.
6 4, -On information and belief, that Defendants Judith Adams and Tony Adams, are residents of
7 | the State of California.
8 General Allegations
9 5. That on or about January 31, 2007 a Complaint was filed, naming Susan Fallini as the

10 || Defendant, that alleged negligence resulting in the death of Michael Adams. Fallini promptly |

I I I I e S o S o S e Sy o S S =
W O R ©® e o ;i W N

retained a local attorney, Defendant Harry Kuehn and an Answer and Counterclaim was filed on March 14,
2007 together with an Objection to Pahrump as Fornm and Motion to have Matter Heard in Tonopah.
Defendant John Aldrich opposed Defendant’s Motion to have the Matter Heard in Tonopah and the

information in the responsive pleading misinformed the Court that Defendant "lives equally distant between
Pahrump and Tonopah in the Armagosa Valley ... . " Counsel for Fallini, Harold Kuehn of Gibson & Kuehn,

faﬂed to correct the false statement and the Court denied Fallini’s motion regarding change of venue.

. 6. That on or about June 14,2007 a Early Case Conference was scheduled and on June 15,2007
all parties attended. On October 23, 2007 Plaintiff filed Plaintiff's and Counter-Defendant’s Case
Conference Report that was not signed by Susan Fallini's Counsel. |
. ___7.___That on or about October 31, 2007, Adams sent counsel for Fallini written discovery |
requests, including Requests for Admission, Requests for Production of Documénts, and Tnterrogatories.

.Counsel for Fallini did not respond.

8. That on or about April 7,2008 Adams filed a Motion for Partial Summary Judgment alleging

Do
g

1N
(a4

27

28

that on October 31, 2007 Fallini was served with written discovery requests, including Requests for
Admission, Requests for Production of Documents, and Interrogatories. Again counsel for Fallini did not
respond. On July 30, 2008, the Court issued an Order Granting Adam’s Motion for Partial Summary
Judgment. Notice of Entry of Order was filed on August 15, 2008.

9. That on or about July 14, 2008 there was a hearing before the Honorable Robert W. Lane. |

MARVEL & KUMP
-Attorney at Law
217 Iddho Street
Elko, NV 89801 2
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1 | Adam’s counsel, John P. Aldrich was present but Fallini's counsel was not present, the Court having entered
2 |l its Order Granting Plaintiff’s Motion for Partial Summary Judgment on July 29, 2008 containing fourteen
3 || separate findings of fact and the following Conclusions of Law:
- 4 1. Defendant Fallini had a duty to ensure that the subject cow was not in ic‘he roadway
5 at the time of the incident described in the Complaint.
6 2. Defendant Fallini had a duty to follow the common practice of Nye County, Nevada
7 ranchers and to mark her cow with reflecting or lamination tags.
8 3. Defendant Fallini breached the duty of care to the decedent, as set forth in the
9 findings of Fact and Conclusions of Law.
10 4. As aresult of Defendant Fallini’s breach, the decedent, Michael David Adams, was
11 killed.
12 5. Defendant Fallini is ligble for the damages to which Plaintiffis entitled, in an amount.
13 to be determined at a later time. |
14 10.  On September 22, 2008, Adams filed 2 Motion to Reopen Discovery and for an Extension
15 | of Time to Complete Discovery for the purpose of retaining an expert and establishing an opinion as to
16 || decedent’s lost earning capacity.
17 | 11.  That on or about March 23, 2009 Adams filed a Motion to compel Fallini’s Production of
18 | Documents. Plaintiff alleged that “to this date, Fallini has not produced any responses of any kind to
19 || Plaintiff’s written discovery requests.” Adams alleged that he had sent letters to Fallini's attorney that went
. .20l ynanswered and.made phone calls to Fallini's attorney that also went withoutretvencall. .}
21 12. .. That on or about April 27, 2009 the Court heard Adams' Motion to Compel Defendant’s
22

Production of Documents. Fallini's attorney, Kuehn, attended the hearing and did not oppose Adams'motion

to compel and in fact agreed at the hearing it was warranted. Mr. Kuehn provided no explanation as to why

| he had failed to respond to all discovery requests.

13.  That onorabout May 18, 2009 Adams filed 2 Request

 equest for Trial Setting and the Order to Set
Trial was filed May 20, 2009.
14,  That on or about June 16, 2009 Adams filed a Motion to Strike Defendant’s Answer and
Counterclaim.
MARVEL & KUMP
Attorney at Law
217 Idaho Street
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15.  That on or about July 13, 2009 Fallini's Counsel filed an Opposition to Adams' Motion to

Strike Defendant’s Answer and Counterclaim in favor of a monetary sanction against Defendant’s counsel.
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Mr. Kuehn wrote: “The discovery non-compliance set out in plaintiff's motion is absolutely not the fault

"of the party and the blame should be attributed to counsel in full.”

16.  The Court denied Plaintiff’s Motion to Strike Defendant’s Answer and Counterclaim by
Order dated July 17, 2009. The court sanctioned Mr. Kuehn $1,000.00, ordered discovery completed by
August 12, 2009 or the Court would grant Plaintiff’s Motion to Strike.

17.  Thaton or about August 31, 2009 Adams filed an Ex Parte Motion for Order to Show Cause
Why Defendant Susan Fallini and Her Counsel Should Not Be Held In Contempt of Court. Plaintiff alleged
ﬁat “to date, Defendant has failed to comply with the order of this Honorable Court and respond to
Plaintiff’s discovery requests. Defendant’s counsel has paid the $1,750 in sanctions as ordered by the
Court.”

18.  ByOrder dated September 1,2009 the Court ordered Susan Fallini and her counsel to appear
September 28, 2009 at 9:00 am. Susan Fallini did not appear. J ohn?. Aldrich, Counsel for Plaintiff, and
Mr. Kuehn for Defendant appeared in chambers. The Court ordered that Defense counsel had until October
12, 2009 to comply with the Court Order 4Granﬁng Plaintiff's counsel John P. Aldrich’s Motion to Compel
and if Defendant failed to do so the Court would strike defendant’s pleadings in their entirety and Defense
counsel would be held in contempt and fined $150 per-day until the information was provided.

19. Defense counsel, Mr. Kuehn, did not comply as ordered. On November 4, 2009 the Court struck

|| the Defendant’s answer and counterclaim and held defendant’s counsel, Mr. Kuehn,.in contempt. Notice_|- ...

of Entry of Order was filed on November 9, 2009. , - - -
20.  Default was filed on February 4, 2010; Notice of Entry of Default was filed February 11,
2010.

21.  Thaton orabout April 7,2010 Plaintiff's counsel John P. Aldrich filed an Ex Parte Motion

er to Show Cause Why Defendant Susan Fallini and Her Counsel Should Not Be Held In Contempt

gav . S 2RV R as i3s3 e

Tor U

of Court and Possible Sanctions be Imposed. Plaintiff's counsel John P. Aldrich suggested that the Court
refer this matter to the State Bar and that the Court impose stiff sanctions: $5,000 immediately and $500 per

day until Defendant complies and “if both Defendant and her counsel are not present in Court, Plaintiff will
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1 réquést that the Court issue a bench warrant until Defendant complies.”

2 22.  ByOrderdated April 19,2010 the Court ordered Susan Fallini and her counsel to appear May

3 || 24,2010 at 9:00 a.m..

4 23.  That on May 24, 2010 Plaintiff's counsel John P. Aldrich and Thomas Gibson on behalf of

5 || Fallini appeared for hearing. As with the prior Orders, neither Fallini nor her counsel responded. Mr.

6 || Gibson indicated he had not seen the file and provided no valid excuse. Mr. Gibson made specific

7 || representations to the Court that “the client, Defendant Susan Fallini, was unaware of the status of this case.”

8 24.  On June 24, 2010 Plaintiff filed an Application for Default Judgment against Fallini.

9 || On July 6, 2010, Defendant Fallini, through new counsel, filed a Motion for Leave to file a Motion for
10 || Reconsideration of brior orders. ‘A Hearing was held on July 19, 2010, wherein Defendani's Motion for
11 || Reconsideration was Denied. Further, Defendant Fallini was left in a position of default. Tﬁe Court entered
12 | its Order Aﬂer Hearing on August 12,2010 and awarded damages to Plaintiff and judgment was -entered |-
13 || therein.

14 " Defendant Kuehn

15 25.  Plaintiffs reallege and incorporate by reference all preceding paragraphs as though fully set

16 || forth herein. ' '

17 26. “The rule that attorney’s negligence may be imputed to his client and prevent the latter from ,
- 18 |i relying on that ground for opening or vacating a judgment does not necessarily prevail in the event of the -

19 || attorney’s abandonment or withdrawal from the case.” (114 ALR 279 (193 8); St. John Medical Center v.

_____._20 j| Brown, 125 P.3d.700 (OKLA 2005);.Yusem v. Butler, 683.50..2d 1170.(FLA. 1996); Myers v. All West-| -

21 || Transport, 766 P. 2d 864 (MT 1988); Boeckmann v. Smith, 189 S.W. 2d 449 (MO 1945); Stiib v. Harrison,

22 | 96 P.2d 979 (CA. 1939).

23 27.  TheDefense counsel, Mr. Kuehn’s action, providing ne notice to his client was one of wilful

24 || abandonment. _ o

25 28.' Defense counsel, Mr. Kuehn, secreted himself and his failure to act was a circumstance

26 || beyond the control of his client, Mrs. Fallini.

27 29.  Plaintiff's counsel John P. Aldrich took advantage of the defense attorney’s failures.

28 30.  Therecord alsoreflects that despitebéing ordered to produce his client, defense counsel, Mr.

M o st
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1'? Kuehn, refused, and neglected to do as a further act of abandonment.
2 31.  Mrs. Fallini was not aware that a single hearing was held or that there was even a single
3 || discovery request.
4 32.  Undertherare circumstances of this case, Mrs. Fallini should not be charged with the conduct
5 || of her counsel. This was a gross dereliction of duty and consequences should not have been directed to the
6 || innocent client. Mirs. Fallini was, in effect, not represented by counsel in the underlying proceedings.
7 v Defendant Aldrich '
8 33.  Plaintiffs reaflege and incorporate by reference all preceding paragraphs as though fully Set
9 || forth herein.
10 34, Plaintiff's counsel John P. Aldrich misinformed the Court, of the specifics as set forth herein
11 in.Paragraph 9 verbatim, in clear violation of SCR 172, and NRCP 11."
12 4 .. 35.. “P:_la.intifﬂs counsel John P. Aldrich's pleadings and motions, as set forth herein
13 || in Paragraph 9 verbatim, to which the Court relied, contained allegations that were false, misleading, and/or
14 Il have no evidentiary support, in violation of Nevada law. | 7
15 36.  NRCP 11 provides that by presenting pleadings and Wriften motions and attorney is certifying
that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasenable under

the circumstances, the allegations and other factual contentions have ev1dent1a:ry support.
37.  Onor about October 31,2007, Plaintiff's-counsel John P. Aldrich sent Defense.counsel, Mr.

Kuehn written discovery requests, including Requests for Admission, Requests for Production of

 Documents, and.Interrogatories. As expected, Mr. Kuehn did. not respond, and on-April 7, 2008 Plaintiff's .

counsel John P. Aldrich filed a Motion for Partial Summary Judgment alleging that Requests for Admissions
not being answered must be deemed admitted.

38.  The following alleged material facts are false,'misleading; and have no evidentiary support,

but were deemed admitted by the Court for defense counsel 5.é_faﬂure to respond:

MARVEL & KUMP
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1 b. It is the common practice of Nye County, Nevada ranchers to mark their cattle with reflective or
2 || luminescent tags;'
3 39. There is no evidentiary support for the facts put forward by Plaintiff that Fallini’s property |
4 || is not located within an “open range” as it is defined in NRS 568.355 a'nd that it is the common practice of
5 || Nye County, Nevada ranchers to mark their cattle with reflective or luminescent tags. At all times herein,
6 || defendant Aldrich acted on behalf of his clients, defendants Tony and Judith Adams.
7 Defendant Iane
8 40.  Plaintiffs rea]legé and incorporate by reference all preceding paragraphs as though fully set
9 || forth herein. |
10 41. Whene_ver any dfﬁcer of the Court commits fraﬁd during a proceeding in the court, he/she
11 | is engaged in “fraud upon the court.” In Bulloch v. United States, 763 F.2d 1115, 1121 (10® Cir. 1985), the
12 || Court stated “Fraud upon the court is fraud which is. directed to the judicial machinery itself and is not fraud |
13 | between the parties or fraudulent documents, false statements. or perjury. . . . Itvis where the court or a
14 || member s corrupted or influenced or influence is attempted or where the judge has not performed his
15 || judicial function - - - thus where the impartial function of the court have been directly corruﬁted.”
16 42. The Supreme Court has ruled and has reaffirmed the principle that “justice must satisfy the
17 || appearance of justice”, Levine v. United States, 362 U.S. 610, 80 S.Ct. 1038 (1960), citing Offutt v. United
- 18 || States, 348 U.S. 11, 14, 75 8.Ct. 11, 13 (1954). -
19 43. The court failed to follbw the law as to notice with respect to non-represented litigants.
20|l _____44. __Thecourtacceptedthe statements made by plaintiffas true, knowing the statement to be false, | __._.
91 || in granting the plaintiffs motion for summary judgment.
22 45.  The Court relied on defendant’s alleged facts, false facts, that were deemed admitted for
23 || defense counsel’s failure to respond in grgnting Plaintiff’s Motion for Summary Judgment.
24 46.  The judge failed to perform his judicial functions in the underlying matter herein, and in so
25 It failing violated The Nevada Code éf I udicial' Conduct in the following particulars:
- 26
27
28 ! Also, When Defendant initially moved for the matter to be heard in Tonopzh, Plaintiff misinformed the Court that

Defendant lived in “Armagosa Valley.”
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4, 1" a. Rule 2.5 Competence, Diligence, and Copperarion, in that Judge Lane failed to act
2 competently and diligently in the face of obvious dereliction of Attorney Kuehn;
3 b. Rule 2.6 Ensuring the Right to be Heard, When it became obvious that Attorney
4 Kuehn had abandoned his client, plaintiff Fallini, Judge Lane failed to employ the
5 resources available to him in suspending Kuehn from practice before him, and
6 notifying plaintiff;
7 c. Rule 2.16 Responding to Judicial and Lawyer Misconduct by failing to notify the |
8 appropriate authority regarding Kuehn's misconduct, dereliction, and abandonment
9 of plaintiffs.
10 47; All of the foregoing resulted in a miscarriage of justice, and the resultant void judgment
11 || against plaintiff.
12,4 _— e e Conclusions. - ... ... .-
13 48.  Accordingly, a real, substantial, and justiciable controversy has arisen, and now exists
14 | between plaintiffs and defendants, which controversy is subject to resolution by this Court.
15 49.  Based onthe foregoing, plaintiffs are entitled to a declaration that the judgment against them,
16 as described herein, is null, void, and of no effect.
17§ WHEREFORE, Plaintiffs pray for a judgment as follows:
18 1. That the judgement against plaintiffin the total sum of $2,730,884.85, in the matter of Estate
19 of MICHAEL DAVID ADAMS, By and through his mother JUDITH ADAMS, Individually
200 _.and onbehalf of the Estate vs. SUSAN FALLINI, case number CV24539, Department 2, in-{ — -
21 - the Fifth Judicial District Court of Nevada, is null, void, and ofno effect;
22 4 . 2. For attorneys’ fees, costs, and disbursements incurred by Plaintiffs herein;
23| /011 | d
Y -
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27
28
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i 3. For such additional and further relief as this Court deems just and proper.
2 AFFIRMATION
Pursuant to NRS 239B.030
Theundersigned does hereby affirm that the preceding document does not contain the social security
4
number of any person.
5 A
6
, /
7 DATED this 2 %ay of - January, 2011.
8
9
10 By '
okl
11 Jolin Ohlson, Esq, _—
Bar Number 1672
12 | . 275 Hill Street, Suite 230, .
Reno, Nevada 89501
13 Telephone: (775) 323-2700
14 Jeff Kump, Esq.
Bar Number 5694
15 Marvel & Kump, Ltd.
217 Idaho St.
16 Elko, Nevada 89801
Telephone: (775) 777-1204
17 '
Attorneys for Plaintiffs
18 Py
19
4.__._,=_2._0_, e - P U: S, — —— e e e e camaa DA L —
21
22
23
24 o
25
26
27
28
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EXHIBIT 1.

SCHEDULE OF EXHIBITS
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August 12, 2010 Order
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' IN THE SUPREME COURT OF THE STATE OF NEVADA

lSUSANFALLINI, o ' | - o No. 56840 - F"-ED

Appeliant,
V8. . - ) -
ESTATE OF MICHAEL DAVID ADAMS, BY AND o L FEB 15 20"
THROUGH HIS MOTHER JUDITH ADAMS, ‘ - .
INDIVIDUALLY AND ON BEHALF OF THE ESTATE, o B -
Respondent. eyll. Ae, .

- DEPUTY CLERK

SETTLEMENT PROGRAM STATUS REPORT

A settlement conference was held in this matter on - 201
I file the following report of the proceedmgs | |
-/ | Theparties have agreed to a settlement of this matter.
| /| The parties were unable to agi‘ee to a settlement of this matter.

! | The settlement conference is continued as follows:

Date: _ _ Time: o
Location; R A ah ' '
~thea Mm 2. AL SponEnaid SNST
v Other ”RA—L JL.., s , owar ¥
.u L, ’ “" O T, | -
s e

N T N S W

Settlementﬂdge

* The settlement judge shall file this report with the Supreme Court within 10 days
from the date of any settlement conference, See NRAP 16(e)( 3)

2 P L% T - AT A 'n
A final status report is due within 180 aays from aSSlgnmem; date. See NRAT

16(6)(1). .
ases mvolvmg child custody, visitation, relocation or guardlanshlp, a final

Q\ec EplaUsEe t is due within 120 days from the assignment date. See NRAP 16(f)(1).

FEB 1 Aflls r

TRACIE K. LIN
CLERK OF SUPREW
DEPUTY CLERK

OF FIUNG, THE CLERK’S OFFICE WILL MAIL THIS REPORT AND
CHMENTS TO-ALL COUNSEL AND TO THE SETTLEMENT JUDGE.

/-§ ok
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Electronically Filed
Mar 10 2011 10:51 a.m
IN THE SUPREME COURT OF THE STATE dragiz AbAindeman

OFFICE OF THE CLERK

* %k & k%

SUSAN FALLINI, _
' : Supreme Court No.: 56840
. Appellant,

VS.

Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

: "Respondent.

CERTIFICATE

COMES NOW, appellant SUSAN FALLINI, by and through her counsel JOHN
OHLSON and JEFF KUMP, and hereby serQes notice upon this Court and the attorneys of record

in this case that no transcript is available and as such, no transcript is being requested pursuant to

1111

1117

1117

Docket 56840 Document 2011-07396
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NRAPS.

AFFIRMATION

Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

Dated this 10th day of March, 2011.

" By: _/s/ John Ohlson

John Ohlson, Esq.

Bar Number 1672

275 Hill Street, Suite 230
Reno, NV 89501
Telephone: (775) 323-2700
Facsimile: (775) 323-2705

Jeff Kump, Esq. .

Bar Number 5694

Marvel & Kump, Ltd.

Elko, Nevada 89801
Telephone: (775) 777-1204
Attorneys for Susan Fallini

0358



e N« O R

oo

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

CERTIFICATE OF SERVICE

I hereby certify that I am an employee of JOHN OHLSON, and that on this date I

personally served a true copy of the foregoing CERTIFICATE, by the method indicated and

addressed to the following:

John P. Aldrich, Esq. X
Aldrich Law Firm, Ltd. :
1601 S. Rainbow Blvd., Ste. 160
Las Vegas, NV 89146

DATED this 10th day of March, 2011.

/s/ Robert M. May

Via U.S. Mail

Via Overnight Mail
Via Hand Delivery
Via Facsimile

Via ECF

Robert M. May
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