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IL
STATEMENT OF THE CASE,
- This case arose out of the wrongful death of Michael David Adams on July 7 2005

‘On that date, M1chae1 was drlvmg on State Route 375 in Nye County, Nevada When aCcow |

owned by Appellant Susan Falhm (heremafter “Defendant Fa]lnn”) suddenly appeared on:
the roadway. . Michael’s vehicle hit the cow and Michael was killed. | (it Appx.1,3) 1
Respondent the Estate of Mrchael David Adams by and through: his mother J udith Adams |

i .md1v1dually and on behalf of the Estate, (here1nafter “Judlth”) filed a 1awsu1t 1n Clark K
County, Nevada The case was later transferred to Pahrump, Nye County, and re-ﬁled on |
Jamuary 31, 2007in Pahrump, Nye County, Nevada.” (Jt. Appx. 1, 1-6.) Defendant Fallini | -

filed her Answer and Countercla1m (seekmg to recover the value of the cow) on March 14, |

2007. (Jt. Appx. L, 10-14)

On October 3 1 2007, Judith suhmltted mterrogatones to Defendant Falhm Those| -

interrogatories were never answered (Jt Appx.1,115-124.) Judith also submltted requests |
B for admission and its first set of requests for production of documents on October 31,2007.

- (It Appx L110-113) A second set of requests for productron of documents wereA

submltted to Defendant Fallini on July 2, 2008 requestmg mformanon as to’ Defendant A
F allml s-insurance pol101es and/or camers that may prov1de coverage for damages that 1
oceurred as a. result of the 1ne1dent (Jt.. Appx i1,:126-131.) '

Defendant Fallini never responded to any.of these requests :On.or- about Apnl 7,

2008 (and served on May 14, 2008 witha. Certrﬁcate of Service), Judrth fﬂed aMotion: for?; S :
Partial Summary J“dgmem o APPX 1,. 40-51):Defendant Falhm did not. Oppose: that 1 i
motron and the Court grantedthat Motion on July 30, 2008. (Jt. Appx. 1,55-57.) Nonce of B
Entry of the Order Granting Judith’s Motion for Summary Judgment Was served on";
Defendant Falhm on-August15, 2008. (t. Appx. I, 58 62) | |
. Judlth attempted to am1cably resolve the dlscovery d1spute and obtaln a copy. off o " o
Defendant Fallini ’s applicable i insurance policies, but to no avall. On February 28, ,2009_,, E

TJudith sent aletter to Defendant Fallini s counsel seeking responses to the discovery. (Jt |

~ Page2of v2‘5
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Appx.1,39) .

Judrth’s counsel, Mr. Aldrlch attempted to drscuss thrs dlscovery issue: wrth. :
-Defendant Falhnr s counsel, Mr. Kuehn, as well. On or about March 6,-2009, Judrth’ .
counsel contacted the office of Appellant’s counsel. M. Aldrlch was mformed that Mr R
Kuehnwas notavailable. Mr Aldnch 1eftamessagewrthMr Aldnch’sphonenumber and | |
'asked that Mr. Kuehn refurn the call. No return call ever came (Jt Appx. 1, 141 143, )
‘OnMarch 18, 2009 Mr. Aldrich again contactedthe ofﬁce of Mr. Kuehn Mr. Aldr]chwas 1
informed that Mr.Kuehn was not available. Mr Aldrichleft: amessage wrthMr Aldnch’ : »i
phone: number and asked that Mr Kuehn return the call. No retum call-ever came (Jt :

Appx 1,141- 143)

On Match 23, 2009 nearly nine moniths after propoundmg the. dlseovery Judrth o

, :ﬁled a Motion 0. Compel Defendant Fallini’s Productron of Documents mcludmg . R

mformanon regarding any insurance policies that may prov1de coverage forthe mcrdent as S

- contemplatedmthe Judith's second request for documents (Jt. Appx 1, 91 98.). Defendant I
Fallini - did not oppose the Motion to Compel in writing. - ‘This motion ‘was neard on Apnl g

217, 2009 -Defendant Falhm s attorney, Mr. Kuehn, attended the hearmg The Court:f; o

' granted the Motlon to Compel and awarded J ohn Aldnch, Esq., $7 50.00 in sanctrons for: D_
: ,havmg 10 brmg the motion. . {tAppx. L, 148- 149 ) A Nouce of. Entry of Order. on: the order:|- '

» granuno the:miotion: to compel was: entered on: May 18, 2009 and ‘was: served by: mall omf o

- Defendant Falhrn S counsel Defendant Fallini never. comphed Wrth the' Order::': 3t Appx | s,
TSRSy > e
| On June i16,. 2009 Judrth filed a Motlon to Str]ke Defendant Fallrnr 'si Answer and R S
- Counterclann due to Defendant Fallini’s complete farlure to respond to- drscovery requests 2
- orto comply wrth the Court’s Order. (Jt: Appx. 1, 160-166.) Defendant Fallini? 5 counsels:% Bratn o
25

again failed .to_,:oppose the motion in writing but attended the hearrng, and -agam,.provzrded'-z R

no explanation as to why Defendant FalIini failed to respond toall .discovery- requests; ;but :
‘ stated Defendant Falhm would respond to the dlscovery requests “The. Court demed 1

| Judith’s N’otro to Strn(e based on Defendant Fahrm 5. cohnsel’s promrscs to vorxa“Iy The |’

Page 3 of 25
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Court did, however, order Defendant. Failini to comply wrth the Order granting Judithi I
_'Motlon to Compel and to respond to Judlth’s d1scovery requests by July 12, 2009 or
Defendant Falhm s Answer and-Counterclaim would be strrcken The Court also ordered | :
Defendant Falhm to. pay.an ‘additional $1,000. sanctron (Jt Appx I 232- 233 ) |
| | Defendant Fallini still ‘did not comply wrth the Court s Order and farled to respond I

to Judith’s drscovery requests. On August 31, 2009 Judith brought anEx Parte Motron for 1 ’

Order to Show Cause Why Defendant Susan Fallini and Her Counsel Should Not Be Held . :
| mContempt @3t Appx 1 1- 7.) The Court issued an Order on Judith’s Order to Show.” L
' .--Cause dated October 8, 2009, that Susan Falhm must produce all documents responsrve 1
to Judlth's drscovery requests by October 12 2009 The Court further ordered that if | -
‘Defendant Falhnr drdnot supplythe requestedmformatronby October. 12 2009, Defendant f o
Fallini’s cotnsel Would be held in contempt of. court and Would be frned $150. OO a. day, 3
|l - beginning ( October 13, 2009 Further, the Court ordered that if the requested mformatlon_' :
was not prov1ded by October 12, 2009, the. Court Would stnke Defendant Falhm s o

pleadmgs mthelr ent1rety (Jt Appx 11, 20-23 ) -

were deernedto betrue (. Appx II ;26:33.) On February4, 2010

On November 4, 2009, an order was, entered stnkrng Defendant Falhnr S pleadmgs
Because: Defendant Fallini’s Answer hadbeen strrcken, all the allegations of the Complamt' _ :
: the Clerk of the Court Lo

entered Default agamst Defendant Eallini.. (Jt Appx I0, 43-47.)., . AR ¥

Desprterepeatedrequests DefendantFa]hm farled andrefusedtoprowde msurancell RN

mformatron or a response that Defendant Falhm had no msurance; Consequently, Judlth;:j e e

+ Ta112 e S | Rpape

" was -again forced to brmg yet another Ex Parte, Motron for Order to Show Cause Why. R
Defendant Falhm andHer Counsel ShouldNotBe Heldin Contempt (Jt Appx II 48 61. ).

' The Order to. Show Cause’ was granted and another contempt hearrng was held on. May24 | e

2010. N : e Ao
2010. - Neither Defendant r‘auu nof hier counsel,: uauy’ Kuehn, a“““& ed at th thehearing./| . v 50 o,

However Thomas Gibson; Esq the lawpartnertoMr Kuehn appeared atthe hearmg (Jt R

. Appx II 79.). Followmg argument by counsel the Court made’ substant1a1 ﬁndl_ngs of fact I

Page 4 of 25

Il and conclusrons of law. The Court also yet again held Defendant Falhm and her counsel L
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12 || allow Default Judgment. (Ut Appx. T, 130-132)

.‘ . ‘1 3 £

s _
16 RIS
17| = |
18 -On August 18 2010;an Order was entered-on this matter wherem the'Court awarded Judrth__:-.,_' RN
19 515000 OOO 00 in. damages for gnef sorrow.and loss of support $1,640:696 mdamages for;;%l

= . Mlchael Dav1d Adams was bom on May 10 1972 He Was the only cthd of the "_ AR

14 '4'

26.
- 27

in. contempt of court and sanctroned them an addrtronal $5, 000.00. t. Appx II 76 86 )|

F urther the Court agam ordered Defendant Falhm to provide the mformat10n that had been

ordered on several pnor occasrons ‘and i 1mpos eda$500.00 per day sanctmn beglnmng June |
, 1 2010 1f Defendant Fallini did not respond as ordered: (Jt Appx. 11, 76-86.)
. On June 17 2010 Defendant Falhm filed a substltutton of attorneys, substltutmg 1
' vMarvel & Kump and John Olsen Esq for the firm of Gibson & Kuehn (Jt Appx II, 87- | '

88)

. On JuneZl 2010, Judith ﬁled anApphcatlon for Default Judgment Jt. Appx ]I - “
88 129 ) OnJune 23, 2010 Defendant Fallini filed an Opposmon to the Apphcatron for 1
"Default Judgment arorumg Judornent should not be éntered because Defendant Fallnn had e

only recently been appnsed on the status of the case and it Would be m]us‘nce to her to‘;. co

On July2 2010 Defendant Fallini filed a Motion. for Reconsrderatron askmg the | Bt

- Court to reconsrder the Order grannng summary Judgment and the Order stnkmg the; -
_‘Answer and Counterclalm (Jt. Appx 11, 133-159.) - ‘
On Tuly 19, 2010 a hearing was held on Fallini’s Motlon for Recon31deratlon of

,Pnor Orders :That motlon ‘was demed and the Court proceeded thh a prove up. hearmg e

STATEN[ENT OF F. ACTS

marnage between Judith and Tony Adams Mrchael was an extremely lovmg chlld and :“
grew mto an extremely lovmg man. (J t. Appx II 91.) Mlchael Worked asa staff geologlst‘

| Page 5hof 25 o

future 1ost.. earmngs, $50 O@O i attomey S. fees $35 000 1n__s ct1ons levied: agamst;;
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for Southern Calrfornra Geotechmcal Inc., rnakmg apprommately $45 000.00: per year plus
- benefits: (Jt. Appx 1I, llS) | 4 . : N

On July 7 2005 at around 9:00 p.m., Mrchael ‘was lawfully dnvmg hig l994 Jeep 1
Wrangler on SR 375 hrghwaymNye County, Nevada (. Appx I 3 ). As M1chael drove '

a Hereford COwW suddenly appeared in M1chael’s travel lane, blockmg his path.-(Jt. Appx 1.

L,3) Although l\/hchael Was dr1v1ng ata lanul rate of: speed, it was not- poss1ble for lnm ‘. -

to avoid colliding with the cow ‘and he hit it head-on ‘Michael’s Jeep rolled over and left '. RERS

the- paved l:ughway Sadly, Mrchael died at the scene (Jt. Appx L 3. )

Defendant Fallini was the owner of the cow Wthh was in Mlchael’s travel lane and ‘_ : o

caused hrs death. (Jt Appx L 2 ) The cow was many ‘miles away from the owner s ranch 3 o o

at the time of thie. mcrdent (Jt. Appx. 1, 4) Further Defendant Falhm had taken no o

precautrons 10 keep the cow from the highway where the colhsron occurred (Jt Appx I _i o

32 Asadirect andproxunate result of Defendant Falhm s neglrgence Mrchael was kﬂled N RN
(It. Appx 13) '

. Asset forth above in Judith’s Statement of the Case, Defendant Fallini was sentfi;‘ L

drscoveryrequests mcludlng Request forAdrmssmns Defendant Falhm neverresponded:

That Defendant Fa]hm s:propertyis: not located w1thm open range

.- f’.,'
)_n

s -Complamt on; ﬁle hereln

L W1th reﬂecuve or.luminescent. tags

R -rnat the Asuogecttcowtvvzas not marked with a reflective o luunneseent'; R e o
5.  That the subject-cow crossed a fence 1o arrive at the locat10n of the

= subyj ect acc1dent described-in the Complarnt on file herem

. Page 6‘ of 25

o That Defendant Eallinii is the: ownerrof the: COW. that 1s mentroned in:- of theé

hE That it is the: common practrce of Nye County ranchers to mark thelr cattle 1l

f -~ toanyof these requests Due to'the fact Defendant Fallrm farled to respond to the Request-_. , :' R

. for Adnnssmns Wrtlnn 30 days of service.(or ever) the followmg facts: were: concluswely- o e
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6 _-That Defendant. Falhm‘scattle have prev1ously been involved in mc1dents -; -

|
‘a2  with miotor vehrcles on the roadway. _ .
l st - 70 That Defendant F alhm does not track the locatlon of her cattle whrlethey are o
_ l ‘ : 4 B _ grazing. away ﬁom her property. _ '
: 5 8. That Defendant Falhm ‘does not remove her cattle from' the roadway when Lo
l 6 notified that the: cattle areina roadway : 4 |
S 7 9 " That the subJ ect cow Was not V1s1b1e at: mght - '_
l 8 o 10. - That Defendant Falhm Was aware that the subJect cow: was not. v151b1e at) "
) l - l‘ 9- _ | - 'night pnor to the mcldent that i 1s the subJect of the Complamt on file herem | _
S 10 : o 1. ‘,ThatthesubJectcowwas mtheroadwayofSR 375 atthe tlme ofthe 1nc1dentf
i . 41'1"‘ - thati is the subJect of the Complamt on file herem . L 1 : |
2 12. 'That the subJect COW’s presence in the roadway of SR 375 was the cause of g
l ST : - o - the miotor vehlcle ac01dent that is the subject of the Complamt on ﬁle herem e L
R— M 13, That Defendant Fallini -did not know the location: of the subject cow at the- B
! “"; LR R L - time of the 1nc1dent that is the subj: ect of. the Complamt on file herein: 4
I e - il 14.~** “That the presence ofa reﬂecuve or lummescent tag on ithe subj ect COW would- S
Tl B R R ';‘have made ‘the’ subJect cow visible at the time of the incident that s .t-_he:-.- .
I o g st subJ ect of the Complamt on file herein. - ‘ ' el

(3t Appx I 58- 62)

-9

o Mﬁ , : ' ‘
"‘Defendant Falhm clauns - her Opemng Bnef that she-was mformed her-;:

pnor

RN R
) .  — )
e,

S .

2 "coﬁnsel Harry Kuehn, Esq' was b1polar and -“Went off h1s meds.”! ~(Appe11ant— s Opemng" Voo
23 Bnef p 11, L ) However after close scrutiny of the record, there '1s* absolutely mo | L

ev1dence i the record that Mr Kuehn hada mental drsorder that requlred medlcatron in- the, e

ﬁrst place Whﬂe Defendant Fa]]1m c1tes to the record in an attempt to- support this’ tact 1 S
. 26 the c1tatlon in nio way estabhshes or even mentions that Harry Kuehn has brpolar dlsorder {-

27 or any othier mental condrtlon The citation to: J oint Appendlx Volume 1I, pp 138 159, |
smrply does \lypﬂ“t the propos1t1un hat Mu T{uehn was "off hrs meds " Rathcr, that |

_Page 7 of 425
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4 v_Demal of Motron for Recon31deratlon

+ 1000 (2001)

- default Judgment s rev1ewed for-an-abuse of drscretron See: Halaco Bng's

very broad 21-page citation is-to Defendant Fallini's Mot1on to Reconsider Pnor Orders

There i is no mention of Mr Kuehn being "off his meds" inthe body of the Motion, or inthe | )
: -'unsrgned madnnssrble afﬁdav1ts attached to Defendant Fallini's Motion.: ThlS is in d1rect e '

violation of: Nevada Rule of Appellate Procedure 28(e).

" The reahty is there was no mentron, no intifnation, and no clalm to the district court _ :
that Attorney Kuehn had brpolar d1sorder or was "off his meds." In fact, Mr. Kuehn |

Iregularlyappearedforheanngs Thrs isanew, unfounded "theory" DefendantFallnn ra1ses o
| for the first trme on appeal Further Defendant Fallini presents no evidence that Attorney |
'-‘Kuehn was under investigation by the State Bar. of Nevada or that he- has been found o

-mcompetent by any med1cal professmnal

. S IVL
'-. STANDARD OF REVIEW |

Pursuant to Nevada Rules of Appellate Procedure 28(a)(8)(B) Defendant Falhm

‘was reqmred to provrde the | apphcable standard of review for each issue presented

However Defendant’ Fallini failed to provrde the standard of revrew As such Judlth e

prov1des the apphcable standard of review below.

and En .' of Default Jud 'ent

Generally, the demal of- a motion for reconsrderatron is rewewed for an. abuse of FISTERS

diseretion. Koshatka v. Phrladel hia News apers. Inc

ﬁndmgs are revrewedunder the clearly erronéous standard and the Judge S dec1s1on to order%{' :

, 762 F.2d 329, 333 (3d Cll' 1985) [ f
“"Ax abuse of drscretlon occurs 1f the dlstnct court‘s dec151on is arbltrary or. caprrc1ous orifif 5
28 Sgit exceeds the bounds of law or reason: " ZJacksonry. State 117 Nev T 16 “120; 17 P; 3d 9f. A

B3

~"The. same standard apphes for the default Judgment The d15trrct Judges factual i

843 F. 2d 376 379 (9th Crr 1988) "The quesnon is not whether this court would have, asH s

an orrgmal matter 1mposed the sanctlons chosen by the trial court, but whether the trral
1 court. exceeaeo rhe Timits of its cnscrenon " Halaco E Eng'g, 843 F.2d at. 379 Under tlns -

P%¢80f25 -
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deferential Standard we Wlll overturn a court's decision to order default Judgment as-a .
- sanction for nnsconduct "only if we'have a definite and- firm conviction that it was: clearly _' .

-outside the acceptable range.of sanctions." Malone v. United States Postal Serv., 833 F 241

il 128 130 (9th C1r 1987) Importantly, the Appella.nt carnes the heavy burden of Showmg ) o
‘the court abused its d1scret10n Weber v. State 119 P.3d 107, 119 (2005) '

It'is important to note- that Defendart Fa]hm did not appeal the grantmg of parttali‘ ; I

summary judgment, which would reqmre de.novo review. Wood V. Safeway 121 Nev )
724, 121°P:3d 1026 (2005). o

In the present case, not only did the dtstnct court stay well w1th1n its drscretron, ity

follwed Clear Nevada law. Tri 2007, Defendant Fallini did not respond to Requests‘for | . . . -

Admrssmn or any chscovery for that matter. (Jt. Appx 1, 110- 131) In 2008 she did not | L

-she did not, prov1de dlscovery responses ‘and her Answer and Counterclalm were strrckenf .' o

'Judgment both because Defendant Falhm did-not oppose the mouon and: because the‘-'_. :

Thls argument is ralsed for the first: trme on appeal "SO° the Court should not even" |

- on appeal need not be cons1dered by the: court Montesano v Donrev Medra Groun, 99 :" g
' Nev 644 650 668 P:2d 1081, 1085 (1983) A A | |

- Page'9of 25

. A‘f‘oppose a:Motion. for Partlal Summary Judgment (It. Appx 1,55-57.)" In20()9 and 2010 S I

.afterseveral opportumtres to complyw1thorders of the district court. (Jt Appx: 11, 26—33 )-:.' ) e
" The"district .court properly granted Jud1th's unopposed Motron for Paruat Su:mrnary'i

. Requests for Adm1ss1on were properly deemed adrmtted pursuant to NRCP:36; The dtstnct' ENeS ' |
I - court properly granted Judlth's unopposed Motlon for Sanctlons and Motlons for Order to ' . " ,:j -
#19; Show Cause ‘also because they were unopposed “and because Defendant Fa]hm through:‘j RTINS

A ':’her attorney, Mr Kuehn offered nothlng to rebut the merrtonous nature of. the monons'-" e

- 25| ~consider it.. - Itis the long-standmg law of Nevada'that arguments faisedforithe nrst time {7, SCEE
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V.

LE GAL ARGUNIENT

Defendant Falhm argues that many months {of years) after the1r entry, the drstrrct o

court should have reconsldered two.of the dlstnct court‘s prror ruhngs the July 29 2008

‘ -Order Grantrng Judlth’ s Motlon for Pamal Summary Judgment and the November 4, 2009
Order Striking Ansvver and Counterclann However DefendantFalhm then falls to address :
her Motlon to Reconsrder Prior Orders Instead Defendant Fallini asserts that the Order

ma:mfest m]ustrce (Openmg Brief, p 15)

Tellmgly, DefendantFalhm does notaddress the demal of the Motron to Recons1der'f' 3

. Grantmg Part1a1 Summary Judgment was clearly erToneous (Opemng Bnef p 12) andthati':"__,';'"“_'
Aithe allowrng the Order Grantmg Partial Summary Judgment to stand would result 1n 1 S

Prior Orders or the abuse of chscretlon standard —- and the fact that Defendant Falhm can': o

The reahty is that Mr Kuehn‘s neghgence is rrnputed to her and Defendant Fallml -

/P oceedlngs below The Orders

1n her case '

Defendant Fallini: blames her former attorney, Mr. Kuehn, Judlth’s attomey, Mr: 1

,Aldrlch and the Judge hnnself for these " d1scovery abuses" arid argues the pnor decrsrons " E

R 'Falhm isd htlgatlon-savvy Woman Who had years to become appnsed of the h: pp ﬁmgs fro

AL DefendantFalhm s Motlon to Recons1der Prior. Orders Was Properlr”‘:l)emed o IR

A8, one Presented. nu New Law.or Fact ) ubuuyulg Rehearing |

long smce rotted Unfortunately for Defendant Falhm the law does ot support her." : .

attempt,

" Page10of 25

Defendant Falhm seeks a “second b1te at the apple” an. apple that had and has - R -1
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- Rehearings are not granted as a matter of right and are niot allowed for the purpose {

of reargument unless substarrtially'different evidence 1is subsequently introduced or 'th"e‘

4] v Jolle U a&erth Ltd, 113 Nev 737, 941 P.2d436, 489 (1997) cztznngth approval
' Lrttle Earth of Umted Tnbes V. Department of Hous1ng 807 F.2d 1433, 1441 (Sth Cir. h
1986) See aIso Geller V. McCowan 64 Nev. 106 178 P.2d 380 (1947) State ex rel. .

Co eland v. Woodbt 17 Nev 337 30 P. 1006 (1883) Prior decisions. are ot clearly" -
: erroneous unless there is no: ev1dence to support the lower court 5 findings. Burroughs 1

ruling already reached should a motron for reheanng be granted Moore V.- C1g[ of Las -
. Defendant Fallini is attemptmg to completely cncumvent the ﬁnalrty of: the sumrnary":

i'back as 2007 == three years before Defendant's Motron to Recons1der PI‘IOI' Orders

7, ev1dence is-support: of 1tse1f Tn the pleadmg portlon of ‘her: Mo’uontte Reconsrder Pnor:,‘: i
s 2200

ongmal declslon of the Court was clearly erroneous. Masonry and Tile Contractors Ass ol -

Co Corp. v. Cent_ungteelInc= 99Nev 464 470 664P, 2d354 358 (1983) Onlylnveryrare; e

' mstances in Wthh new-issues of Iaw or fact are rarsed supportmg a ruling contrary to the . o “

‘ g ,92 Nev 402 551 P. 2d 244: (1976) Moreover aparty may- not rarse anew p01nt for_-:'. B |
~‘the ﬁrst time on rehearing. Tn're Ross Ross, 99 Nev. 657, 668 P. 2d 1089 (1983) '

‘ Judgment rulings that had 1ong agobeen made by the district court rn fhis- case:. Defendant P
' 'Fallrm is trylng to rev1$1t factual and. legal matters that were concluszvely estabhshed as far, | RN

Moreover Defendant Falhm has prov1ded no- evidence whatosever that the, dlstnct | ERScma »

1195 ‘rr-;court abused 1ts drscretron Defendant Falhm 1gnores the substance of her~ Met10n to;. nm L

201 IrReconsrderPnorOrder probablybecause it compeltely lacked: anyment OF: any substant1ve} s

'Orders Defendant Falhm clarms her attorney had’ prev10usly represented to her that the '} 1B

case was over (Jt Appx., Vol II - 142) :Of course, it 1s worthnotlng that thls statemem-’ e Vhiey

was not . anid is not DOW. =~ supported by admlssrble ev1dence Rather Exh1b1t 2 to{f e
“-Defendant Falhm s Monon to- Reconsrder Order isan unszgned afﬁdavrt in whlch she'y""'-"'_‘-*"';

makes that clalm The drstrrct court could not consrder Exhibits 1-5 to Defendant Falhm s|

: Motlon to Recon51der Pr10r Orders because they were madmlss1b1e hearsay NRS 51 035 _ e
' and Jl 065. ' o

. Pagellof 25 g

0542



R N R N T TN N

N
BEEY
14
15
18]
TA L
.18
i 20

P
B3 R
27

s

The reality is that the district comt-absotute’ly could not granit Defendant Fallini's |

1 because there Wwas. no. evrdence to meet the standard Defendant Falhm had to meet.

' .Consequently, rt is evrdent that the district- court acted well w1th1n its d1scret1on -~.and 1.

Motion to Recons1der Prior Orders - to do so would: have been an abuse of drscretlon;: R

»Wrthm the law == when it demed Defendant Falhm S Motron to Reconsrder Pnor Orders SR e

-ACCOleIlgb’, thlS Court should affirm the denial of Defendant Fallini's Motlon 1o |- S

4 _Recons1der PI‘IOI' Orders

“ .B The Prmr Orders Are Not Clearly Erroneous

Defendant F a]lm1 s appeal is of the denial of the MOthI‘l to Reconsrder Pnor Orders 1o »

_ Consequently, itis Judrth‘s position that this Court need not consrder the propnety of thef =

'pnor orders - Defendant Falhm did not appeal the entry of those- orders Nevertheless

-should the Court wish :t0. consrder the pnor orders, Respondent wrll address them L

- .'md1V1dua11y

that the: fact that Defendant Fallini faﬂed to attach reﬂecuve stups to her cows,--are clearly-:-ef T
erroneous Defendant Falhnr clarms therefore, that the Order grantlng Part1al Summary

Judgment and should be reconsrdered However it is clear. and Well-estabhshed law 1n A

Nevada that: farlure to oppose amotron is, standmg alone sufﬁcrent grounds upon whrch
thexdistrict: court can.grant the tequested: rehef Further the farlure tortJmely respond to:

appears to: be mntrue. Moreover itis: worth notmg that: there 1SN0 dlspute astothe: facts o} OF CERRE SRR

:testlrnony at the proveup heaung

N The Mouon for Partlal Summary J udgment Was Properlv Granted

' Defendant Falhnl a]leoes that the grantmg of Judlth‘s Motlon for Summary' |

: Judgment was urou &bOuLD y I udrﬂl s a*tmueyunsrepresentmg racts to the tnbunal "‘hat.",

Page 12 of 25

*requests fors: adrmssron deems theifacts: adrmtted, and’ thrs is. true 'even if the fact 1aterf

‘Defendant Falhru argues that the facts: deemed to be admrtted in Judith’s Requests ) e

- for Adnuss1on narnely that the area where the accrdent occurred was-not open range and:f R !

‘this case’s Defendant Falhm has not. prov1ded any admrss1ble ev1dence or tesumony fo e

:'-'refute what Was" proven through requests for admlss1on and through documents and*r-.
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| i:facts to the mbunal

- ij presented false facts 1n pleadmgs ‘w1th no ev1dent1ary support

allegatlon 1s srmply not trué. In addltlon there was absolutely no. mentlon of any alleged

' nnsrepresentatlon in any. motion brought ‘by Defendant Falllm before the d1311'1ct court
 Rather, Defendant Fallini raises this point for the first fime on appeal Iti is the long settled
law in Nevada that arguments raised for the ﬁrst time on appeal need not be con31dered by IS

"the coutt. Montesano v. Donrey Media Group, 99 Nev. 644, 650, 668 PZd 1081; 1()85 1

(1983) As such ﬂllS argument should not be consrdered by the Court and all pr10r orders 1 -

: entered by the district court should be affirmed. ~ 4 : .
' To begm w1th, Defendant Fa]lrm did not. oppose Judlth‘s Motlon for Partral: |

: Wlthm 10 days after the service of the motron the opposmg party-shall serve S [ :
-and file his-written opposition thereto, together with a memorandum of point - - > |7

.- :and authorities-and:supporting affidavits, if any, stating facts showing why
- the motion Should be g '
his written opposition inay be construed as an admission that the motlon 1s.
- Amentonous and a consent to grantmg the same. :

! Court Rule 13 and clearly was Wlthm the dlscretlon of the Drstrlct Court

Moreover -there i 1s not one shred of evrdence that Judrth’s attomey mlsrepresented_ R

ks ;of Defendant Fall'w i

.mlsrepresentatlon by Attomey AldﬂCh'lS the alleganon for the ﬁrst t1me on appeal that he ‘-i .

' Falhm seelctng ) have Defendant Falhm respond, and answer whether they Were true or 1

Page 13 of 25

's claxms of alleged;,f

Many of these facts were admrtted to by Defendant .Falhm whether she nOw. hkes '

,-Summary Judgment and the Motion was properly granted Nevada D1str1ct Court Rule 13 : )
addresses this exact srtuatton Nevada District Court Rule 13(3) prov1des m pertment part _, B

enied. Failure of the opposing party o serve and: file . PR TR

g Even Wlthout the Requests for Adnnss1on, the drstrrct court propeﬂy grant ed the Motlon I
A 'for Parnal Summary Judgment ThlS acnon by the dlstnct court was permltted by Dlstnct . | )

I ‘ 1t or not and thrs argument is. wuhout any basrs m law Attorney Aldnch submltted the;' K
-t admztted facts to the Court Attomey Aldnch sent Requests for Admrssmn to Defendant ’ '_

false However Defendant Falhm never responded Therefore as- stated above due to-a B : .
' .DefendantFalhm's faﬂure to reSpondto the requests theywere deemedadmrtted It1s well‘: i

I -settled law in Nevada that such admrss1ons may properly serve as- the bas1s for summary | : .»
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’ reachlng its demsmns

‘ »judgment against the party'who failed to serve a timely response. Wagner v. Carex |
.Investrgatlons& Sec.. Inc., 93 Nev. 627, 572.P.2d 921 (1977) S |

Of course Defendant Falhm has falled to provide any testrmony or actual admls s1ble

I evidence in this appeal to refute any of the ev1dence the dlstmct court cons1dered in; |

Th1s obvrous failure 1s fatal to Defendant Falhms appeal
Consequently, th15 Court should affirm all prior orders. - -
2.

Proven
NRCP 3 6 pr0V1des in pertrnent part

* that the matter is admitted unless, Wrthm 30 days after
 service of the request, or within such- shorter orlonger time as.
~ - the court may allow, or the parties may agree in Wntlng, .the
" party towhom- the. request.is directed serves upon the party ‘
- requesting the admission a written answer or objection
" .addressed to the matter, s1gned by the party or by the party s
attorney ) .

~ The Facts Submltted in the Re uests for 'Admission Are ConcilusiVelx“ |

InSrmthv Emegg 109 Nev. 737, 856 P. 3d1386(1993) theNevada SupremeCouIt R

found that faﬂure to tlmely respond to requests for admission w111 result m those matters - _' " -

bemg conclusrvely estabhshed and thrs i the case even’ 1f the estabhshed matters are |. -

18 ultlmately untrue 1d The Court explalned

v [E]ven 1f arequ uestis objectmnable if aparty faﬂs to obJect and .. -
... fails tore ﬂp to.the request, that party. should be.held to have- ...
‘adritted the matter.” Jensen v. Pioneer Dodge Center. Inc., 702 -
+ P2d:98,'100201(Utah 1985) (citing Rutherford v. BassiATrs L
‘ 'Condltromng Co.;: 38 N.C.App. 630, 248 S.E2d 887 (1978)). It .
< ds well settled that failure to respond to a request-foradmissions ;-
:will ‘result-in - those matters being - deemed conclusively
sestablished::Woods, 107 Nev. at425, 812 P:2d:at:1297;:Dzack; .’
80 Nev..at 347, 393 P.2d at 611." This is 50 even “if ‘the -

"_Page:ll} of '25

4 "-.-estabhshed matters :are ultimately untrue.:.Lawrence s.. . = il |
RO P ‘Southwest Gas Corp., 89 Nev. 433, 514.P.2d 868 8973) A
23 g . v~ Graham v. Carson-Tahoe Hosp., 91 Nev. 609, 540 P.2d 105 -+ :
ol o . (1975). ‘Emery's failure ‘to- respond or Ob_]CCt to the Smuths' L -
24 Jles e orequest for admissions entitles the Smiths to have the assertions A wees ol e
A 2' S ' .contamed therein conclustvely estabhshed S :
i Id at 742 43 (emphasrs added) , , A o
. . The évidence presented to the Court nearly three years ago mn Judlth‘s Motlon for e o
7. . -
- Partlal Sumrnary Judgrnent mcluded the conclusrvely proven facts that bad been adrmtted
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" in'the Requests for Adnuss1on Those facts are set forth in- the Statement of Facts above S
’ "andrnthe appendtx (Jt AppX. I 58- 62) ‘

3. .~ TheOrder Strlkmg Answer and Counterclanm Was Pronerlv B
- . 'Entered . : . . .

The Order Striking DefendantF allini's Answer and Counterclarm was also properly ] S

- entered The. lengthy procedural hlstory is set forth in numerous court motrons filed by Ms
Adams and the: chstrrct court's orders. Defendant Fallini has conceded that the hrstory set '

1 forth 1n those documents is accurate m that a motion was ﬁled there- was 1o opposrtron o

- in contempt, s entrrely proper; if for no other reason than the Motron was not opposed But 1

; - .- there was more than Just the fact that the vanous mottons to COmpel and for sac tllons were 1
Tl not opposed Defendant Falhm and her counsel repeatedly 1gnored the - drstnct court' SRR

, orders 10 respond to d1scovery Thrs Court nnposed appropnately Progressw o Sanct1ons ,

15 before strlklng the Answer and. Counterclalm (Jt APPX L, 152- 153 ) . |
' MOI‘C Mportantly, Defendant Fa]hm has not prov1ded any. evrdence in the record 8

. 'whatsoever to: demonstrate that the district: court abused 1ts drscretlon Indeed, Defendant:‘:.

18:' : Falhm has adm1tted that the hrstory of thrs case, as set forth by Judlth in pleadmgs before-_j

S ) shouldbe reconsrdered because they are based on farlures and drscovery abuses of her pnor
=234 W
g counsel However “[1]t 1s a general rule that the neghgence of an attorney is 1mputable to

The crux of Defendant Falhms argument is .that the dlstnct court s pnor.rul gszt

- ‘Mr. Kuehn promrsed to comply, anid there was 1o comphance The strrkmg of Defendant 1 " )
'.Falhm ] Answer and Counterclan:n, and the holdrng of Defendant Fallml and her counsel | o

hrs chent and that the latter cannot be reheved from-a Judgment taken agarnst hrm 1n [

consequence of the neglect carelessness forgetﬁllness or mattenuon of the former ,
T ahoe V1llaae Realtvv DeSmet 95 Nev: l3l 590P.2d 1158 ll6l (1979) InMoorev ‘
".Che gy, 90 Nev 390 528 P 2d 1018 (1974) the Nevada Supreme Court stated as follows ST

Pagerl.S' of 25
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There is. certamly no merit to the contention that - -
dismissal ‘of petitioner's claim because of his counsel's . -
unexcused conduct imposes an unjust penalty:on the .

client. Petitioner voluntarily chose this attorney ashis -~~~

representative in the action, andhe cannot now avoidthe -
consequences of the acts ‘or omissions of this freely - o
- selected ‘agent.. Any other notion-would be whelly . -~ -
'mconsrstentwrthour svstemof representative litigation, . .

-in which each party is deemed bound by the acts of his ..
lawver-agent. and ‘is considered to have notice- of all

* facts. notice of which can be charged upon the attorney.

'Carelessness in TCSPOIldlIlg to dlscovery is 1mputed to Defendant Falhm She. cannot now 1 i

Id, 90Nev at395 (quotmngkv WabashRar]road Company 370U:S. 626 82 S Ctl386 L
1 '.(1962)(emphas1s added)) | o R
' Therefore even assummg Defendant Fallini' smadmlssrble statementthatMr Kuehn S

I had adv1sed her the case was "over" is " true, Mr. Kuehn‘s alleged 1nattent10n and: SR

seek reconsrderatton of Vahd orders based’ on ‘her attorney s neghgence and her purported i s

'blamelessness

Defendant Falllm was personally served with the lawsuit and voluntanly selected |

At a mlmmum Defendant Falhm was obhgated toask about the status of her case |
' -the defenses that ‘were. bemg rarsed the acuons that were bemg taken by her counsel andt
1 :the rullngs the Court was; maklng In the: pleadmg portlon of her Motron fo Reconsrdert
Pnor Orders Defendant Fallini clarms her attomey had.: prevrously represented to her that‘

_ Motlon to Reconsrder Prlor Orders because they were madm1ss1ble hearsay NRS 51 035 1
.and 51.065. . . . ' ' : '

Page 16 of 25

. : the attomey she wanted: to repres ent her mterests andto defend her1 in the actlon. Defendant‘ | R
| Fallini was. not only personally aware that the lawsu1t had been ﬁled agalnst her but she' 1 o :
I also authorlzed her attomey to counter-sue to recover the value of the beef she allegedly' o

: lost whenMr Adams Jeep struck the cow. @t Appx L. 10- 14) -.;”:::-:..;;- : ';‘ SRS B S

 the. case’ was over: (Jt: Appx Vol ]I p. 142) Of:course; 1t st worth notmg that tlus e

g statement was not —andi 1s not: now - supported by admissible- evrdence Rather Exlubrt i

1 ‘_2 to Defendant Fallm1 s Mot1on to Recons1der Order is an unszaned afﬁdavrt in: Wthh shee:f e
1. makes that clarm The dlstnct court could not- cons1der Exlubrts l 5 fo Defendant Falhru s:-:‘ L
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However evenif’ thls Court detérmined to con51der this argument Defendant Fallnn

-could have and should have — requested written conﬁrmatton that: tlns case really was

concluded Further Defendant Falhm is htlgatlon-savvy havmg been aparty to 11t1gatlon L

- and hired attomeys 1n the past Even the most cursory 1nternet search revealed that

Defendant Fallini has been lnvolved n. other lawsuits. ThlS mformatlon was also prov1ded -

to the dlstnct court Defendant Fallini i is well aware of how- this process works and she o

_ cannot take -a “head in the sand”- approach and then go before the Court Just before
‘ Judgment is to: be enfered and ask for-a “do. OVer. > (Ot Appx II l94-201 )

- 2, Notlce to the Attornev Constltutes Notrce to the Chent

Notlce to the attorney of any matter relatmg to the business’ of the chent in wh1ch the S

,’attorney is: engaged constrtutes notrce to the-client. Mllnerv Dudrey 77 Nev 256 362 L :
. P. 24439 (1961) Aldabev Adams 81 Nev. 280 402 P 2d34 (1965) Noahv Metzker 85
“Nev. 57, 450 P. 2d l4l (1969) Lange v. chlcman 92 Nev 41, 544 P. 2d 1208 (1976)

‘ Serv1ce of very pleadmg that was -filed .in this case, 1nc1ud1ng the. written - d1scovery, : S

surnmary Judgment mot1on d1scovery and sanctlon monons and- subsequent orders of the F T

F alhm cannot now come before the Court and.claim she had no 1dea what was ‘going. on,

.;;conclus1vely resolved and: estabhshed as & matter of: law More 1mportantly, Defendant

;Falhm has noteven: tned to explaln why these: crrcumstances demonstrate that the dlstnct

Actnons !and/or Inachlons) of Her Counsel

Page 17 of 25

Rat1ﬁcat10n of an attorneys conduct can occur through neghgence mattentlon or.

,-'-Court, on Mr: Kuehn, constltuted legal service on Defendant Falhm NRCP 5 Defendant s

~and. then' make a ‘Tequest for. what amounts fo anew tnal on 1ssues that were: long ago

-3, Defendant Falhm Is Esto" ed 'from Ra'isih These tIssue_s ,'_Due*to-f‘thez;;:“. i
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the farlure to express drsapproval by his client, as it's the chent's -duty, havmg knowledge o

' of the case, o express her drsapproval within a reasonable time, under the equrtable

: 'doctrme oflaches Comb's Admr. v. VirginiaTron, Coal & Coke Co., 33 sw 2d 649 (Ky |
| 1930); Mﬂw 39 A2d738 (Pa 1944); M 578, w 2d 1107 18
‘-(1933 Tex. Crv App ), error dismissed, former app. 36 S.W.2d:821. - R

Defendant Falhm was personally served w1th the lawsuit and voluntarlly selected -_:; -

.her the case- was over )’ she should have requested documentatlon to substantlate that" g

f .cla1m (Jt Appx II 194-201 Do

the attorney she wanted to represent her intetests and to defend her in the action that had. |- | o |
' .'been ﬁled Defendant Fallini was’ not only personally aware of the. lawsult that had been : g
- filed agamst her but she also knew that her attorney was counter—sumg to recover the vatue | -
~ of the beef she Tost when M. Ada.ms Jeep struck the COW. (Jt Appx I 10- 14. ) As noted- '-'_
. above, Defendant Fallnn is a ht1gat1on—savvy client who should have wondered why she.' 4:' s ‘
3l :had not heard anythrng regardmg the case in several years or if her attorney really drd tell e : | .

- Ata mrmmum Defendant Falhm was obhgated to ask: about the status of her case, V: SR

~.the defenses that were bemg ralsed, the actions: that were being taken by her: couns el and_,a

. the rulmgs the: Court was makmg Most. 1mportant1y, Defendant Falhm could have and"_f -

'f"counterclalm) were actually_\concluded as*she oW cla1ms hers attorney had: prev1ousl

:+The: Only Mamfest In]ustxce That W. onl(ia:f@ccurf,.in thrsCaseIs

o ' to Re-Lrtrgate Thls Case

the drstnct court wereto stand in th1s case Defendant Fa]llm asserts the mamfest 1njust1ce : .

'_ support of this propos1t10n A S . -
: Further Defendant Falhm rarses thlS pomt for the ﬁrst trme on- appeal Arguments 1

E P.ag,el'S of _‘2454

: ;t&]?lldithfﬂﬁdr

wol L 5. should have requested wntten confirmationi that both portlons of this.case. (the cla:lm and |

Defendant F alhrn argues a mamfest m]ust:lce would occur 1f the Orders entered by : ) T

' 41s due in- nart because the drstrrct court farled to not1fy the proper authorrtres regardrng: S

] .Attorney Kuehn’ conduct However Defendant Falhm 01tes no relevant authorlty 1n: o

0549



.o : ' ¥ :
{ : me

S S TR~ UV SN U VOR N R

CEA e e T e s
= N S N =

FRrL)
24
s
a6
Y

—

raised for the first time on appeal need not be considered by the court. Montesano V. |
: -Donrey Media Group, 99 Nev. 644,650, 668 P. 2d 1081,1085 (1983) This argument sal
;-'red herrmg and is-not. related to the i issues on appeal.
| _ Regardless Defendant Fallini can show no mamfest 1nJust1ce occurred Mamfest A:
'mJustrce requrres that “the verd10t or decrsron stmkes the rmnd at first blush as. mamfestly X
) ‘and palpably contrary 1o the ev1dence » Kroger Pro ert1es & Develo ment Inc V. Srlverf

State Title Co,, 715P.2d 1328,1330, 102 Nev. 112, 114.(1986). Thedecrsronmtlns case | .

Jl.:-anddher: counsel‘s repeated refusal to abrde by the drstnct court’s, Orders e T

Adams should" not be penahzed +for : ar situation that. Defendant F alhm and her, former

;ceunselrcreated norsshould DefcndantFallmr be:rewarded: for engaglngsrn stall tactrc and

' '-fhave notrﬁed the pr OPCT auﬂlOﬂtleS regarding M. Kuehn, Defendant Falhm should have |
_prov1ded adm1ss1ble ev1dence —orat least rarsed the i 1ssue -- in her Motion te: Reconsrder B

‘ Pnor Orders. She falled to do so

s completely mlme with the evideiice. The Motlon to Reconsrder Pnor Orders was 0ot

5 :supported Wrth adrmssrble evrdence If there was an argument that the dlstrlct court should , B

Further asset: forth above althe prror orders were properly entered and Defendant Jaetee

granted based on Defendant Falhm‘s farlure to respond to Requests for Adnnssron and tori
':i:oppose the motlon 1tself Defendant Falhm 5 Answer was properly strlcken based ‘on: her

-‘eionly Way amamfest mJustrce Would result is Jf thrs dec1sron were; reversed Ms

"head Aqn the sand" approach that: got her Where she is today

Falhm ‘has entlrely farled in her burden to estabhsh that the district- court abused 1ts .

154 ;-ndrscretron n some fashlon The Motron for Partral Summary Judgment Was properly-;

On a poltcy note 1f the Court Were to overturn the default Judgment because of Mr e

Kuehn‘s alleged neghgence or mattentrveness, 1t Would be opemng the 1ﬂoodgates of-:“

htrgatron Every chent Who lost a case Would then assert lus chent Was meffectlve and ther{ T

]udgement should be overturned Thrs would be dlsastrous There isn0 guarantee off -' B

effectrve assrstance of counsel ina c1vrl case.

‘ ‘Page 19 of 25 :

Frnally, Derendam Fallnn has a remedy ohe haS 1egal recourse aganrst her former .
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.«.;entered Default agamst lefendantFal iz

f-ﬁ:{i?::dlstnct court vacated thesjus ry

: attomey m the form of a malpracnce actlon , N
_ DefendantFallnu has not estabhshed herclaim of mamfest 1njustlce Consequently, . o
.ﬂJJS Court should affirm the district court's defalt Judgment inits entrrety '
a lE ~. The Dlstrlct Court Properly Vacated the Trial . _

- Defendant Falhm argues’ she hada right to a jury trial. However cons1stent wrth | _
~mostof the other arguments on thlS appeal Defendant Fallml did not raise this1 1ssue below | ,
' .Rather Defendant Falhm Taises this pomt for the first time.on appeal Arguments ralsed.'-- ::‘;
for the ﬁrst time-on- appeal need not be. cons1dered by the court Montesano V. Donrey i |
I Medla Group 99 Nev 644 650, 668 P. 2d 1081, 1085 (1983) C

However should tblS Court decide to hear thisi 1ssue is 1t wrthout merit. Defendant SR

Falhm never asl.ed for a jury tnal at the begmmng of the case. ‘Thereisno ev1dence m the ; '. : .

record that Defendant Fallini requested a Jury trial after the dlstnct coutt vacated the Jury : i

'-.-w1th a prove up: heanng

 trial (w1th no ob]ectlon from Judith or. her’ counsél, who-had requested 1t) and proceeded_i: e o

+This matter was orrgrnally set for ajury tr1al (Jt Appx I 220 222) However on |-

: ftNovember 4 2009, .an order was.entered: Stnkmg Defendant Falhm‘s pleadmgs Because:.a';g :
| }Defendant Falhm‘s Answer had been stncken all- the allegatrons of the Complalnt were.:|:..
.:deemed 10 be. true. (It Appx A1,:26-33.):. On’ February 4,:2010,.the: Clerk of the. Court._;:

(Jt Appxll,43-47 Therefore,duetotheiact

420 l};:Default had beenientered: agalnst Defendant Falhm -and w1thout Ob_] ectron from Jud1th the A

trral and. determrned damages by wayof a prove up hearmg

Defendant Falhm 18:not entrtled to a:jury.tria she never. requested
Pursuant to NRCP 5 5'(b)”‘(2) ]udcrment by default may" be entered as follows

: (2) By the Court: In all-other:cases the- party entltled toa- Lot
. judgment by default shall apply to'the court therefor . ... .If the .- -

party against-whom:judgment by- default is- sought has et L

S appeared in “the  action, the party (or, if appearing b
- - representative, the party’ srepresentatlve) shall be servedw1 s
~ ‘written notice-of the application for judgment at Jeast 3-days -
. prior to the hearing on such application. 1f; in order to enable
. the .court to:enter judgment or ‘to carry it into -effect, ‘it IS
necessary o take an account.or to determme the: amount of

V_Page 20 of ,25-,_ -
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) NRCP 55(b)(2)(emphasrs added)

: ‘statute that requlres a Jury trral m the present case -

: .However United States V. Cahforma Mobhe Home Mana: ement Park Co.

7:| vhas pornted to0 no. apphable statute. or law that requlres a Jury triaki 1n the present case; andi:e
8|l --there is no: apphcable Fair Housmg Act that requrres trial by.j Jury L

i 992 3 040 (O 1987) for the proposrtron that the: nght to:a: Jury tnal«nrcludes havrng th
,;?":sdecrde -allissuesof: fact In:Molod:.h“ the plarnnff didsim: factrequest ag'.'i st Fand:t: ) :
demed and: further default was: never entered.. The facts in:the present case are clearlyt LR
mopposrte Defendant Falhm never requested a Jury tnal Furtherf- Defendant Falhnr fad R

default entered agarnst her

A-damages or to establzsh the truth: of any averment by evidence
or.to make an investigation of any other matter, the.court may - -
_.conduct such hearings or order such leferences as it deems .
. necessary-and proper and shall accord a right of trial by jury - - - -
e gg ‘the parties when and as- requtred by any statute. of the
: tate :

Inthe present case the Court properly conducted aprove up heanng to determrne the 3 ‘
amount of damages As default Was already entered against Defendant Fallmr, a Jury tnal ) .

1s only accorded when requlred by statute Defendant Falhm has pomted tono apphcable Lo 'A

Further Defendant Falhm crtes no applrcable case 1aw to support she has a rrght to o 2

1 a Jury trral Defendant Falhm attempts to cite United States v.: Cahforma Mobhe Home » -
.. Mana _gement Park: Co.. 107 F:3d 1374 1377 (9th Cir. 1997), for the; proposmon that the |

1 unconstrtutronal demal of a. Jm’y mal must be reversed unless +the ‘etror. was: harmless dea

. specrﬁcauy“& e e

- || states the demal of a Jlll‘Y ‘trial was’ found to0 be unconstitional: because:trial by Jury wasaf; gt

6 requiredby the: apphcable Farr Housing Act. Agam, in the: pres ent case;; Defendant Falling = i i

..';rDefendant Falhm further*crtes _Molod T Truck Insurance—-Exchan el

Frnally, )efendant Falhm crted Lakinv: Senco Products 987 P 2d 463 470 (193 5),;. R

1B to- support the proposrtron that the amount of damages isa fact to be deterrmned bythe Jury " o
1 However in- Lakm, ajury trral was. requested and did occur. The drspute was as to whether s

tﬁeJUI'Y ShOuld detenmne damages rnthe present case, Derendam Fcuhu.r drd not reques*;:__:‘ e

Page 21 of 25

0552



SR W .. Sl Lt B L T e PR : . . co. . - . . .
- N ¥ ) N . 8, B
LR . K T . . - P : ’ =
B e to " .t . N o Toe . . ] . . . N A " .- N
< 2 T -

RS - B L T D S Wi %
m. _ ’u E n' " - \-
PN . : . T ik T i B

BewW

W

o g0 . &

. content1ons of Defendant

3 has. not been supported by the;record and should not be cons1dered

“ajury tnal Further she had default entered agamst her Wthh pursuant to NRCP 55(b)(2) 1
: negates any nght toa Jurytnal unless requlred by statute, and Defendant Fallini has pomted .4: e
1o 10 apphcable statute L -
' F.:-  The Dnstrlct Court Properly Awarded Damages ‘ 1
B The Defendant Falhm argues that the damages- awarded to Judrth for future wage' .
loss were excessive and that there was no showmg that Judlth suffered any econon:uc loss.|
j ﬁom the death of. her son. However the Appellant carries the heavy burden of showmg the -
1 :f‘court abused 1ts d1scret10n Weberv State 119 P.3d 107 119 (2005) In the present case.|. " |

i there isne transcnpt from the hearmg Defendant Falhm has not: c1ted anytlnng n. the - -
1. record to support the content1on that Jud1th presented noevidence of economlc loss or that; '

1 the district: court somehow abused its discretion in enterlng default Judgment (Appellant‘ S
:‘.Opemng Bnef p. 19 ls 3= 4) Nevada Rules-of Appellate Procedure 28(e)(1) prov1des . g

(e) References in Briefs to the Record

oG Every asserhon in-briefs re%ardlng rnatters in the C
- tecord shall be supported by areference to theplage and - -
i vvolume snumber,” if - any, -Of the ‘appendix where the - .
© matter relied on is to & found.: A party referring to - ..

i1 evidence:whose :admissibility is in’controversy must. < iis

- cite-the pages-of the appendix or of the transcript at .- .

... which:"the . evidence: was : 1dent1f1ed offered and.. oy

-recerved or reJected S

The court need not cons1der the contentlons of an appellant where the appellant‘s opemng ~

. what ev1dence was presented to support future

///

o

Page 22 of 25 g

economlc loss and Wh‘ evrdence' Defendant Falllm now w1shes to obJect to . Any

llnn regardmg what Judlth testlﬁed to at the prove up h a;rlng"-i
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6 ':'f=:;‘should not be reversed

V.
CONCLUSION

Defendant Falhm carries the heavy burden of showmg the court abused its. T

respond to Request for. Admrssrons anda Motlon for Partlal Summary Judgment She also ﬁ' 4'

' dlscretron Weber V. State 119 P. 3d 107, 119 (2005) Defendant Falllm has absolutely"d‘ TR 4
failed to demonstrate the dlstnct court abused'its. dlscretlon in any respect. She farled to 'f_ S

failed to comply with orders of the district court Defendant Falhm now rarses several -

arguments on appeal for- the first time, and the Court should not cons1der them . S |

mamfest 1rr|ust1ce

- 'Nevertheless Defendant Falllrn choseher attorney andratrﬁedher attorney 5 conduct As . -

ssuch, the prior orders of the district court are: not clearly erroneous. and do not result ina’ RS

The drstrrct court drd not error n, Vacatrng the jury tnal and proceedmg wrth a prove::i '

1+ ehscretlon As such, Appellant s-appeal is w1thout ment and the: D1stnct Court’s: \.@rders-"{ .

z;Respectfully subrmtted 57$ day ofJuly, 2011 T R
T ALDRICH LAW FIRM;ETD..

vl o ;'o:gP Aldrrch,Es
- NevadaBarNo 68

o (702)-833-5490: e LT o L
- (702) 227-1975 - :
Attomeys for Respondents

| Page23of25 -

] “p heanng, ‘as default had been entered against Appellant Further Defendant Falhm has ] . :»-'.:a-.- :
: 'rr.:falled to demonstrate that the damages awarded to Respondent constrtute an abuse of - -
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| CERTIFKCATE OF COMPLIAN CE

I hereby cemfy that Thave read this appellate brref and to. thebest of my knowledge '

| cert1fy that thls br1ef comphes w1th all appllcable Nevada Rules of Appellate Procedure il
in partrcular NRAP 28(e) wh1ch requxres every as sertlon in the bnef regardmg matters m' N

'w1th the- requrrements of the Nevada Rules of Appellate Procedure

DATED th1s 9 day ofJuly, 2011 . . i
| - ALDRICH LAW FIRM LTD

© o /fJohn P, Aldnch Esq
Nevada Bar No..6877

Las Vegas, NV89146 .
702; 853-5490
702) 227-1975

oa
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- mformatlon and bellef it i not fnvolous or mterposed for -any nnpropel’ purpose.. I further' | " R

 thetecord tobe supported by appropnate references to the record on appeal Iunderstand 1 o

' that I may be subJect to sanctrons i the event the accompanymg bnef isnotin confonmty T L

1601 S. Rainbow-Bivd,, éﬁxte 160 i

Attarneys for Respondents ‘ " PR
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l 1 IN THE SUPREME COURT OF THE STATE OF NEVADA
2 | SUSAN FALLINI, .
I o Supreme Court No:: 56840
3 Appellant, : :
4 - in
I , VSs. ‘ g APPELLANT’S REPLY BRIEF }
7 5 | Estate of MICHAEL DAVID ADAMS,
l . s | By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,
7 ' ' :
I Respondent.
- 8 / | .
I - 9 Pursuant to NRAP 28(a), Appellant, Susan Fallini, hereby submits Appellant’s
' 10} Reply Brief: ’ '
l 1 ISSUES PRESENTED FOR REVIEW
l 12 Combining the issues presented for review as stated in Appellants Opening Brief
13 | with the issues as stated in Respondent’s Answering Brief the issues are as follows:
14 (1) Did the district court abuse its discretion and commit reversible when it denied
15 Defendant’s Motion for Leave to File Motion for Reconsideratidn?

Pt
(@)

(2) May this court consider whether the district court committed reversible error by

y—
~J

vacating the jury trial, and determining damages?

[o—
[=<]

" (3)May the Supreme Court consider whether the district court properly awarded

—
o

damages in excess of $2.7 million to Résponderits, Adams.

DISPUTED FACTS

[\
<

The procedural history and statement of facts have been laid -out.in detail in the

N
N

prex?ious briefs filed, thus only the disputed facts laid out in Respondént’s Answering

N
(U8

Brief will be addressed. Fallini was told by Kuehn’s partner that he was suffering from a

[
=

mental condition -and it was expected that had Fallini been given the opportunity to

N
(9}

present her case in a hearing, Kuehn and his partner Gibson would be sﬁbpoenaed to shed| .

]
(@)

E R B N N I e
[\
et

light on that matter. Jt. Appx. II, 143. Further, it must be noted that not only did Kuehn

N
~3

fail to respond or in any way reply to almost every motion or discovery request filed in the

L]
[N
oo

district court, he also failed to appear at numerous hearings, including the hearing to grant

5.
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I 1 | partial summary judgment, the ﬁearing on the motfon to reopen discover;%g and the Order
o 2 | to Show Cause. Jt. Appx. II, 240-241. At the hearings Kuehn did attend he offered no
I : 3 | rebuttal to-arguments but sated that his office “dropped the ball” or pleaded with the court
I 4 ‘to simply impose greater sanctions. Jt. Appx. II, 241. In one Order to Show Cause
5 | Hearing Mr. Gibson, Kuehn’s partner, appeared for Kuehn and requested “a closed
I - 6] courtroom to disclose the issues regarding Attorney Harry Kuehn. Mr: Gibson [then]
7 | informe[d] the court of Harry Kuehn’s issues with depression.” Jt. Appx. H, 241-242.
I | 8 - It would be nice if there _che a more complete record of the District Court’s
I 9 | hearings especially the final hearing, however as no transcript was made of any of the
10 | hearings, counsel must cite to the vague record to support statements and recollection of
l - 11 | proceedings. | _
B 12 Finally, Fallini would emphasize that she did not discover Kuehn’s malpractice
I 13 | until June 2, 2010, at which point she promptly fired Kuehn and hired new counsel. Jt.
I 14 | Appx.II, 142-143. New counsel appeared for Fallini on Juné 17, 2010. Jt. Appx. 11, 87-88.
' 15 | In the next 32 days a litany of motions were filed and the final hearing held on July 19,} .
. 16 | 2010. Jt. Appx. II, 242-244. The July 19, 2010, hearing resulted in the ﬁhal order that is
17 | appealed from, denied the motion for rcconsideraﬁon, dismissed the"trialg, and continued| -
18 | with the prove up hearing. Jt. Appx. II, 242. In that hearing Susan Fallini was présent and

ot
N

‘'sworn in to testify. Jt. Appx. II, 242. It is unfortunate that there is no transcript of that

[\
[en)

'héaring, like all other hearings, but it can be inferred from the Motion for Leave to File

Motion for Reconsideration that Susan Fallini testified to the contents of her unsigned

N
[\

affidavit attached to that motion. Jt. Appx. TL, 145, 151-152.
STANDARD OF REVIEW

NI
W

o
N

Fallini would like to take this chance to remedy her failure to cleatly delineate the

N
(V]

N
ot

standard of review applicable to each issue presented to the court.

o)
Sal

(1) A motion for reconsideration is properly treated as a motion under Rule

N
~

59(e), FRCP., to alter or amend the judgment. Hujf v. Metropolitan Life Insurance Co.,
675 F.2d 119, 122-23 & n. 5 (6th Cir.1982). Although the approi)riate standard of review

R N S
[\
o]

-6 -
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10
11
12
13
14
15
16

17

18

19-

20
21
22
23

24 |
25

26

for a ‘motion to reconsider is generally whether the district court abused E'its discretion, if]
the court's denial was baéed upon the interpretation and application of ja legal precept,
review is plenary. See Hu]jﬂ 675 F.2d at 122-23 n. 5; 6A J. Moore, A;loore’s Federal
Practice p 59.15 (2d ed. 1984); see also, Cowger v. Arnold, 460 F.2d 219, 220 (3d
Cir.1972) (Rule 59(a) motion for a new trial also reviewed on basis of limderlying ﬁnal
judgment). Here, beéause the district court's denial of Fallini’s motion toi reconsider was
in part Based upon an improper determination of thc; law in granting .A;dams sﬁmmary

judgment, review of this denial is plenary. Thus, the merits of Fallini’s cbntentions must

‘be explored. Koshatka v. Philadelphz‘d Newspapers, Inc., 723 F.2d 329, 333 (3" Cir.

1985). |

2) Although the issue of the dismissal of the jury trial is raised for the first time|
on appeal and arguments raised for the first time need not be considered (Montesano v.
Donrey Media Group, 99 Nev. 644, 650, 688 P. 2d 1081, 1085 (1983 ) citing Williams v.
Zellhoefer, 89 Nev. 579, 517 P.2d 789 (1973)) the court may consider argﬁment raised for
the first time on appeal when appellant presents argumént or authorities m support of an
alleged error in the court below, or the error is so immistakablé that it reveals itself by a|

casual inspection-of the record. Williams v. Zellhoefer, 89 Nev. 579, 517 P.2d 789 (1973)

citing Allison v. Hagan, 12 Nev. 38, 42 (1877); Gardner v. Gardner, 23 Nev. 207, 45 P.|

139 (1896); Candler v. Ditch Co., 28 Nev. 151, 80 P. 751 .(1905_); Rz'i)ersfide Cqsz'no v. J
W. Brewer Co., 80 Néﬁ/. 153, 390 P.2d 232 (1964); Smithart v. State, 86 Nev. 925, 478
P.2d 576 (1970). The unconstitutional denial of a jury trial must be revérsed lunless the
error was harmless. United States v. California Mobile Home Management Park Co., 107
F.3d 1374, 1377 (9th Cir. 1997),

(3)  This issue also is brought up for the first time on appeal hov&%ever, due to the
progreésic')ns of the proceedings the evidence considered in the calculation and award of]

damages was unknown at the time when objection could have been made on the record.

Tt. Appx. 11, 242. A calculation of damages should only be upheld if j:hére is competent

evidence to sustain it. Cornea v. Wilcox, 898 P.2d 1379, 1386 (Utah 1995) citing Rees v.

-7-
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26
27
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Intermountain Health Care, Inc., 808 P.2d 1069, 1072 (Utah 1991); Penrociz’ v. Carter, 737
P.2d 199, 200 (Utah 1987). In general, an award of damages will be afﬁrn?led on appeal if

they are based upon substantial evidence in the record. Dow Chemical Co. v. Mahlum, 114

" Nev. 1468, 970 P.2d 98 (1998), citing Prabhu v. Levine, 112 Nev. 15338, 1543, 930 P.2d

103, 107 (1996). "Substantial evidence has been defined as that which 'a reasonable mind

might accept as adequate to support a conclusion.” Prabhu, supra at 1543, (quoting State |

Emp. Security v. Hilton Hotels, 102 Nev. 606, 608, 729 P.2d 497, 498 (1986))
SUMMARY OF REPLY ARGUMENTS

L Denying Fallini’s Motion for Reconsideration was an abuse of dlscretlon by

the Dvistrict Court because under a plenary review the Orders entered for which Fallini was

- requesting -reconsideration were clearly erroneous, based on “facts” known to be untrue

but established by default, and resulted in manifest injustic_e. New. facts ;-were presented
to the District Court warranting reconsideration of the past orders, ren'zdering the past
orders, of which Fallini was requesting reconsideration, erfoneous and unjust.

II.  Dismissing the jury trial was reversible error because it dep;rived defendant
of their constitutional right and the determination of damages is an is$ue of fact that
should have been resolved by a ]U.I‘y | | |

II.  The damages awarded to Adams by the District Court were excessive and
are not supported by evidence in the record

The District Court’s Order After Hearing should be reversed and the case
reman_ded; with instructions to reconsider previous orders and have all issues of fact tried| -

by a jury.

I

/!
I
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REPLY ARGUMENTS

L THE DISTRICT COURT ABUSED ITS DISCRETION WHEN IT
DENIED FALLINI’S MOTION FOR RECONSIDERATION.

So long as it retains jurisdiction over a case, a trial court “possessf;as the inherent
procedural power to reconsider, rescind, or modify an interlocutory ordet for cause seen
by the court to be sufficient.” Mullally v. Jones, 2010 WL 3359333 (D.Név.), citing City|
of Los Angeles, Harbor Div. v. Santa Monica Baykeeper, 254 F.3d 882, 885. (9"
Cir.2001). Thus the denying or grantihg of avr‘notion for reconsideration is within the trial
court’s discretion. Discretion is abused if the District Court’s decision is arbitrary or
capricious or if it exceeds the bounds of law.or reason. Jackson v. State; 117 Nev. 116,
120, 17 P.-3d 998, 1000 (2001). |

A trial court should reconsider, and reverse prior rulings made prior to final judgment
when the prior decision is clearly erroneous and the order, if left in place, woﬁld manifest
injustice. Masonry and Tile Contractors v. Jolley, 113 Nev. 737, 941 P 2d 486, 489
(1997) citing Little Earth v. Departmeﬁt of Hoizsing,‘ 807 Fed 2d 1433 (8™ Cir. 1986);
United States v. Serpa, 930 F.2d 639 (8™ Cir., 1991).The Court’s ability to reconsider is
not hampered by the “law of the case doctrine” when the order reconsidered would Woijk a
manifest injustice. U.S. v. Serpa, at 640. Fallini is not asking this cour;t'to reverse the
Dist_rict Court’s ruling on its .granting of summary judgment but must show that
reconsideration should have been granted of that order and the Order ‘S;crikihng Fallini’s|
Answer émdA Counterclaim. A plenary review displays the District Court’s denia] of
Fallini’s- MAotion fdr Reconsideration to be arbitrary, ignoring facts presentéd and
unreasonably bounding its judgment by pro'cedural default rather that the merits of the

case.

A. The Motion for Reconszderatzon Should Have been Granted as New Facts and
Circumstances Existed Justifying Rehearing.

A district court may reconsider a previously decided issue if substantially different

evidence is introduced or the decision is clearly erroneous. Masonry and Tile Contractors
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Ass'n of Southern Nevada v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737; 941»P.2d 486
(1997) citing with approval Little earth of United Tribes v. Department of Housing 807 F.
2d 1433, 1441 (8" Cir. 1986). Rehearing should be granted where new issues of fact or
law are raised supporting a ruling contrary to the ruling. already Areachéd havg been
presented. Moore v. City of Las Vegas, 92 Nev. 402, 405, 551 P. 2d 244, 246 (1976).

.Fallini’s Motion for Reconsideration raised new issues of fact shdwing that it was
common knowledge that the area where the cow was hit was free range, in direct|
opposition.to‘ what had préviously been established through default. Jt. Appx. I, 149. It
also established that Falliﬁi had been lied to near the beginning of the case and told by her
attorney that the case was over. Jt. Appx. II, 151-152. Although the Affidavits attached to
Fallini’s Motion for Reconsideration were unsigned they wefe accompanied by a signed|
affidavit from Fallini’s -newly retained counsel, detailing that signed affidavits would be|
producéd as soon as they Were received back. Unfortunately, given that the hearing on
this motion was held thirteen days later, Fallini did not have the signed-affidavits back
prior to the motion being denied. Jt. Appx. IL. 242-244. Ttis impoi'tant to inote that Susan|
Fallini was sworn in to testify at that hearing and could have given swofn testimony on the|
cbn_tents of her affidavit for the courts consideration. Jt. Appx. II, 242. Further, the fact
that the area Wherc the cow was hit was open range was supported not only by unsigned
affidavits but a signed letter from Deputy Attorney General, Gilbert R. Garcia on State of
Nevada Office of the Attorney General letterhead written on béhalf ‘of the Nevada
Department of Transportation, stating that not only was the road where thé accident
occurred in open range but it was clearly marked as such. Jt. Appx. IL, 149. This letter
would have been properly considered by the District Coiirt because the citcumstances are
sufficient to show its accuracy. NRS 51.075. |

Because the new facts presented to the court showed the prior rulings to be clearly
erroneous the District Court abused its discretion when it arbitrarily denied Fallini’s

Motion for Reconsideration.

1

-10- ';

0567



(- T - RO B« LY T >N

Lo

10

11
12

13
14
15

16

17 |

18

19

20
21
22

24
25
26
27
28

B. The Order Granting Partial Summary Judgment and the Order Strtkmg Answer
and Counterclaim were Erroneous and Manifested Injustice.

The Orders that Fallini requested be reconsidered were granted at the time they

were entered as the district court was forced to enter decisions based entirely upon
N\ :

- Kuehn’s repeated and blatant inaction, and not on sound factual basis and §lega1 premises.

Jt Appx. II, 143. The longstanding policy of law favors the dispositien of cases on their
merits. Moore v. Chérry, 90 Nev. 390, 393-394, 528 P.2d 1018; 1021 (1974) citi_ng‘
Richman v. General Motors Corp., 437 F. 2d 196 (CA. 1% Cir. 1971); BaWens v. Evans,
109 Nev. 537, 539, 853 P.2d 121, 122.(1993). The orders entered were entered based on
Kuehn s procedural failures and not on the merits of the case. >'

The “facts” on which the Order Granting Partial Summary Judgment was based
were “conclusively. estabhshed” through Kuehn’s failure to respond to Adams’ Request
for Admissions. Jt. Appx. I, 55-57. Although, failure to respond to requests for
admissions will result in those matters being deemed concluswely cstabhshed even if the
established matters are ultimately untrue (Lawrence v. Southwest Gas Corp_., 89 Nev. 433,
514 P.2d 868 (1973)) that rule should not be extended to establish “facts” purported that
were known to be false when propounded. ‘A Court’s Ainterprctation of& rules and law
"should be in line with what reason and public policy would indicate; the legislature
intended, end should avoid absurd results." State v. Quinn, 30 P.3d 1117, :1120 117 Nev
709 (2001), quotmg Gallagher v. Czty of Las Vegas, 114 Nev. 595, 599-600, 959 P.2d
519, 521 (1998). The method by Wthh the “facts” were established prevmusly, could
also “conclusively estabhsh” that £rass grows pmk Furthermore, the fact that the area |
where the cow was struck was open range was and 1S common knowledge in Nye County
and the road on which the accident took place was marked with signs showing it to be
open range. Jt. Appx. II., 149. By continuing to allow a fact to stand, the opposite of]
which is truth commonly known end could have been' established through judicial notice|
if litigated on the merits, the District Court is encouraging attorneys to eng'age in unethical

conduct in violation of the Nevada Rules of Professional Conduct, sPecmcahy Nevada

-11 -
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Rule of Professional Conduct 3.3."

The commonly known facf that the area where the accident occunéd ié open range
renders the Order Granting Summary Judgment erroneous. Holding F%allini liable 'for
more than $2.7 million resulting from the miscbnduct of the attomeﬁr’s' involved is

manifestly unjust. The District Court has a duty to exercise discretion to seek truth and

| justice. When serious misconduct occurs a trial judge has an obligation to intervene sua

sponte to protect litigants’ rights to a fair trial. DeJesus v. Flick, 116 Nev. 812, 7P.3d 459,}
466 (2000), Papez D.J., concurring. By denying Fallini’s Motion for Reconsideration the
District Court abused its discretion and failed to_uphold the integrity of thé court. Code of

Judicial Conduét Canon' 1..

C. Fallini Shoulﬁ noi.be Bound by the Negligence of Her Attorney as She Too Was |

a Victim of His Negligence and in no Way Ratified his Actions or Inactions.
Adams argues that Fallini shirked her responsibilities as a party to the litigation and
that Kuehn’s negligence is imputed to her. In support of this pfopositic}n Adams cites
Tahoe Village Realty v. DeSmet, 95 Nev. 131, 590 P.2d 1158, 1161 (1979) overruled on
other grounds, and Moore v. Cherry, 90 Nev. 390, 528 P.2d 1018 (1974). In Tahoe Village
the appbellants’ attorney With'c'lrew‘without filing a responsive pleading. A month later a
default was entered against them. Appellants did not retain new counsel until four months

after their first counsel withdrew and three months éf_ter the entry of default. Tahoe

~ Village supra at 133. In Moore v. Cherry the appellants retained the same counsel to |

represent them in the appeal that they had in the lower court, whose negligence and
disregard of the rules caused their action to be dismissed. Moore v. C’herry :suﬁrai- at 395.
Until approximately June 2, 2010, Kuehr failed to communicate the status of the
case, except to téll defendant that the caée was “over and had been taken care of.” Jt.
Appx. II., 142, 151. Finally, Mr. Tom Gibson .contacted Fallini and apprised her of the
true status of her case. Jt. Appx. II., 142, 151. As soon as Fallini discovered Kuehn’s
negligence, she was referred to and retained new counéel without delay. Jt Appx. 11, ‘15'1.'

Unlike the appellants in Tahoe Village, Fallini had no time during the lower court
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proceedings where she was representing herself and would have had reason to check the
status of the litigation herself as opposed to U:ustmg the representations made to her by her
attorney. Further, unhke the appellants in Moore, as soon as Fallini was 1nformed of her
attorney’s failures she immediately sought replacement counsel to begin 'challengmg the

miscarriage of the case. In no way did Fallini ratify the inaction of her counsel.

Although, notice of the motions and orders were given to Kuehn, like all other{

aspects of the litigation, Kuehn falled to pass on service to Fallini. Due to the extremity of]
the dereliction of duty shown by Kuehn in these proceedings it must be noted that Fallini
never received notice of the course or continued emstence of the proceedmgs until
Kuehn’s law partner G1bson informed her of such. Jt. Appx 11, 151. _
Adams further contends that despite Fallini’s lack of knowledge or ;action ratifying
her attorney’s behavior she is estopped from raising the iss-u_es appealed due to the actions
and or inactions of Kuehn. Adams states that ‘ratification Of,anv'attome}:f’s conduct can
occur through negligence, inattention, or the failure to express disapproval by his client, as

it’s the client’s duty, having knowledge of the case, to express her d‘isapprox'/al within a

reasonable time, under the equitable doctrine of laches.” Comb’s Admr v. Virginia Iron,

"Coal & Coke Co., 33 SW 2d 649 (Ky. 1930); Baumgartner v. Whinney, 39 A.2d 738 (Pa.|

1944); Kreis v. Kreis, 57 S.W.2d 1107 (1933 Tex. Civ. App.) error disnlissed, former app. |
36 S.W.2d 821. Repondent’s brief, p. 17-18. Based on this definition Fsllini ih no way
ratified Kuehn’s actions or inactions because she expressed her disapproval immediately|
upon her being informed of his negligence, firing him, replacing him as counsel and
pleading to the court for reconsideration of the orders granted as a result of his inactions.
Jt. Appx. I, 76-86, 130-132, 133-152, 241-244. As Fallini was being misled by Kuehn
through the inajorit_y of the proceedings, kept under the belief that the casge was over, she
was the greatest \}ictim of Kuehn’s malpxactise and it would be grossly unﬁust to hold her!-
accountable or infer that she in any way ratified his negligence. |

For the foregoing reasons the District Court had the discretion to and under the|

circumstances of this case should have granted Fallini’s Motion for Reconsideration. In
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“denying that Motion the District Court abused its discretion, allowing the perpetuation of

erroneous orders manifesting injustice, committing reversible error.

On a policy note; because of the extreme nature of Kuehn’s dereliction of duties,
and the commonly known easily established fact of the area being open range
contradicting the fesults of this case a remand of this case with directions for
reconsideration would not 6pen floodgates. Rather, it would affirm prior holdings of this

court where new trials have been granted to remedy attorney misconduct where the

- misconduct so permeates the proceedings and/or where absent the misconduct the verdict

would have been different. Loice v. Cohen, 124 Nev. 1, 174 P.3d 970, 978-982 (2008). If]
this is not a case where attornéy misconduct warrants a rehearing then the court will be|
hard pressed to find one. Another troubling aspect of this case is the level of negligenée
Kuehn was able to reach without an authorlty involved notifying Falhm of the
c1rcumstances When serious misconduct occurs a trial judge has an obligation to
mtervene sua sponte to protect litigants’ rlghts to a fair trial. DeJesus v. Flick, 116 Nev.
812, 7 P.3d 459, 466 (2000), Papez D.J., concurring. Arguments in derogation of
professional‘ conduct rules should not be condoned by a court even abserét objection. Id
citing Wanner v. Keenan, 22 Tl.App.3d 930, 317 N.E.2d 114 (1974). The trial judge is
reSponsible for the justice of hié judgments and has a duty to cqntrol proceedings to
ensure a just result. Id. citing Paulsen v. Gateway. T rdnsporz‘atz‘on Co., 114 L. App.2d 241,
252 N.E.2d 406 (1969).

IL THIS COURT CAN PROPERLY DETERMINE THAT THE TIRAL
COURT COMMITTED REVERSIBLE ERROR  WHEN IT
DISMISSED THE JURY TRIAL AND DETERMINED DAMAGES

Although the issue of the dismissal of the jury trial is raised for the first time on
appeal and. arguments raised for the first time need not be considered: (Montesano v.

Donrey Media Group, 99 Nev. 644, 650, 688 P. 2d 1081, 1085 (1983 ) cifing Williams v.

- Zellhoefer, 89 Nev. 579, 517 P.2d 789 (1973)) the court may consider argument raised for

the first time on appeal when appeliant presents argument or authorities in support of an
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alleged error in the court below, or the error is so un.mistakgblevthat it reveals itself by a
casual inspection of the record. Wz’llfams v. Zellhoefer, 89 Nev. 579, 517 P.2d 7 89 (1973)
éiting Allisén v. Hagan, 12 Nev. 38, 42 (1877); Gardner v. Gardner, 23 Nev. 207, 45 P.
139 (1896); Candler v. Ditch Co., 28 Nev. 151, 80 P. 751 (1905); Riverside Casino v. J.
W. Brewer Co., 80 Nev. 153, 390 P.2db 232 (1964); Smithart v. .State, 86f Nev. 925, 478
P.2d 576 (1970). This matter was set for a jury trial when the district Court vacated that
jury trial setting and determined damages from the bench. Jt. Appx. 10, 242,

This case is unique in that Fallini did not request the jury trial. However defendant

Fallini did not have time to request a jury trial as the jﬁry trial that was scheduled was}

vacated in the final hearing. Jt. Appx. II, 223. Immediately following the decision to

grant default the District Court inquired as to who was going to -determige damages and
amounts, Attorney Aldrich told the court it should go forward_ 'wi_th the hearing that day|
and detefmine damages. A directive the court obviously followed. Jt. Appx. II, 223, 242.
Not only was Fallini not afforded an opportunify to request a _jury trial but forced to| -
immediately argue damages at a hearing scheduled to determine an Applicatipn for
Default and her Motion for Reconsideration.

Adams contends thélt the District Court properly dismissed the trial and proceed

with a prove up hearing as it was allowed to do by virtue of the default it had entered

previously pursuant to NRCP 55(b)(2). In cases where the court has entered default it still
must accord a right of trial by jury to the parties when and as required by any statute of
the State. NRCP 55(b)(2). Article 1, Section 3 of the Nevada Constitutiori provides:

Trial by jury; waiver in civil cases. The right of trial by Jury shall be
secured to all and remain inviolate forever; but a Jury trial may be waived
by the parties in all civil cases in the manner to be prescribed by law; and in
civil cases, if three fourths of the Jurors agree upon a verdict it shall stand
and have the same force and effect as a verdict by the whole Jury, Provided,
the Legislature by a law passed by a two thirds vote of all the members
elected to each branch thereof may require a unanimous: verdict
- notwithstanding this Provision. : '

Although no statute exists requiring that damages be determined by a jury, Fallini

still had her constitutional right to a jury trial which she never waived or had opportunity

~15-

0572



SN

~ N L

10

11

12
13
14

15

16

17

18
19
20
21
2
23
24
25
26
27
28

to assert. Further, it is well established law 'that the right to jury trial includes having a
jury determine all iésues of fact. Molodyh v. Truck Insurance Exchange, ‘744 P.2d 992,
304 Or 290, 297-298 (1987) “The amount of damages *** from the begmnmg of trial by
jury, was a ‘fact’ to be found by the jurors.” Lakin v. Senco Products, Inc.) 987 P.2d 463, |
470, 329 Or. 62, Quoting Charles T.,McCorrmck, Handbook on the Law _of Damages 24|
(1935). | | o

Factual determinations remained as to damages, even though the Court struck the
defendant's answer and entered default. The Court's unexpected and immediate
determination of damages from the bench, after striking the jury trial, violated Fallini‘s
right to a jury trial secured by the above cited section of the Nevada Constitution. The
Damages awarded by the District Court in total excecded $2.7 million, making the error|
very harmful to Fallini, Jt. Appx. T, 2222-223. Thus, the District Court commitied
reversible error when it dismissed the jury trial and determined damages without affording
Fallini the Opportunity to secure much less waive her right. | | '

. THE SUPREME COURT MAY DETERMINE THE TRIAL COURT
E%léﬁ% X‘gl%\l IT AWARDED EXCESSIVE DAMAGES WIHTOUT

Although this issue is brought up on appeal for the first time the and the Supreme
court need not consider it may do so as the error.is éo unmistakable that it Lfeveals itself by
a casual inépection of the record. Williams v. Zellhoefer, 89 Nev. 579, 517 P.2d 789
"(1973) citing Alll.ison v. Hagan, 12 Nev. 38, 42 (1877); Gardner v. Gardner, 23 Nev. 207,
45 P. 139 (1896); Candler v. Ditch Co., 28 Nev. 151, 80 P. 751 (1905) Riverside Casino

v. JW. Brewer Co., 80 Nev. 153, 390 P.2d 232 (1964), szthart V. State 86 Nev 925,

478 P.2d 576 (1970). A casual inspection of the record in this case shows a dlstmct lack

of record/evidence.
‘A calculation of damages should only be upheld if there is competent evidence to
sustain it. Cornea v. Wilcox, 898 P.2d 1379, 1386 (Utah 1995) citing Rees v.

Intermountain Health Care, Inc., 808 P.2d 1069, 1072 (Utah 1991); Penrod v. Carter, 737
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P.2d 199, 200 (Utah 1987). In this matter, there is no record of a showingg that plaintiff's

suffered any economic loss from the death of their son. The only tangible damages for

- which evidence can be inferred are the funeral expenses. Jt. Appx. II, 222-223, 242.

CONCLUSION

This cataclysmic, train wreck of a case was occasioned by the blatant malpractice| -
of Appellant's first lawyér, which cause the entry of partial summaryf judgment, the
striking of Appellant's answer, and the entry of default against Appellant, ;has resulted in
judgment in contravention of the actual facts. The District Court abused its discretion and
committed reversible error when it unreasonably denied Appellant, Fallirii’s Mbﬁon for
Reconsideration, vacated the jury triél and awarded excessive damages to Adams.

| bNOW Appellaht faces a huge ($2.7 million) uninsured damage award. This court
should reverse the District Court’s decision and remand the case, diredting the lower
Court to reconsider its earlier orders and allow Appellant her defense. |

A o |

1

/1
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CERTIFICATE OF COMPLIANCE

I hereby certify that I have read this appellate brief, and to the best of my
knowlédge, information, and belief it is not frivolous or interposed for any improper

purpose. I further certify that this brief complies with all applicable Névada Rules of

every assertion in the briefs regarding matters in the record be supported by a reference to
the page of the transcript or appendix where the matter relied on is fo be found. I
understand that I may be subject to sanctions in the event that the accomﬁanying brief is

not in conformity with the requirements of the Nevada Rules of Appellate Procedure.

Dated thisl)?ay of July, 2011.

, Appe]late Procedure, including the requirement of N.R.A.P. 28(e), Whidh requires that

Reno, Nevada 89501
(775) 323-2700

Jeff Kump, Esq‘

Bar Number 5694
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Elko, Nevada 89801
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Aldrich Law Firm, Ltd.
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- An unpublished order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123.

IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINI, No. 56840
Appellant, :

VS.

ESTATE OF MICHAEL DAVID ADAMS, F E B E @
BY AND THROUGH HIS MOTHER _ -

- JUDITH ADAMS, INDIVIDUALLY AND | AUG 19 2011
ON BEHALF OF THE ESTATE, S
Respondent. : CLERK OF SUPREME COURT
e S — . By S'V(W/M

N DEPUTY CLERK

ORDER SUBMITTING APPEAL FOR DECISION
WITHOUT ORAL ARGUMENT

Oral argument will not be scheduled in this appeal, and it
shall stand submitted on the reéofrd_ and the briefs filed herein, as of the
date of this order. NRAP 34(f). |

It is so ORDERED.

CJd.

cc:  Marvel & Kump, Ltd.
John Ohlson
Aldrich Law Firm, Ltd.

SupREME COURT
OF
‘NEVADA
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John P. Aldrich, Bsq. | - FILED
Nevada State Bar No. 6877

ALDRICH LAW FIRM, LTD. B . __-1'
1601 S. Rambow BlVd, Suite 160 2%5% F‘&R 2!0 p YZ. 3 ;
Las Vegas, Nevada 89146

(702) 853-5490 . T
| Attorneys for John P. Aldrich

and Tony and Judith Adams WYE COUNTY CLERK

BY DEPUTY

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

SUSAN FALLINI and JOE FALLINI, Case No.: CV31449

. Dept. No.: 1
Plaintiffs,

V.

THE HONORABLE ROBERT W.

LANE, TONY ADAMS, JUDITH ADAMS,
JOHN P. ALDRICH, ESQ., HAROLD :
KUEHN, ESQ. ; DOES I through V, jointly and -
severally, '

-Defendants. -

MOTION TO DISMISS , :
Defendants JOHN P. ALDRICH, TONY ADAMS, and JUDITH ADAMS, by and through their

|lattorney of record, John P. Aldrich, of Aldrich Law Firm Ltd., hereby move to dismiss the Complaint for

Declaratory Relief filed by Plaintiffs.

/1]

/1]
/1]
/1]
/1]
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This Motion is made and based upon the attached memorandum of Points and Authorities, the

attached exhibits, and any testimony or other evidence the Court will entertain or consider at the hearing
on this matter.
Iy
DATED this _ ¢/ *day of March, 2011.
ALDRICH LAW FIRM, LTD.
P. Aldrich, Esq.
evada Bar No.: 6877
1601 S. Rainbow Blvd., Suite 160
- Las Vegas, Nevada 89146
(702) 853-5490
Attorney for Defendants John P. Aldrich,
Tony Adams and Judith Adams
NOTICE OF MOTION
TO: Plaintiffs Susan and Joe Fallint; ’
TO:  John Ohlson, Esq. and Jeff Kump, Esq., attorneys for Plaintiffs.
PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion to.Dismiss on for
hearing before the above entitled Court on the 9 -'j(day‘of ! 3/7 2011, at the hour of _
1 ip0_PFrm., or as soon thereafter as counsel may be heard.

DATED this 2.1 € day of March, 2011.

ALDRICH LAW FIRM, LTD.

P. Aldrich, Esq.
Nevada Bar No.: 6877
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
(702) 853-5490
Attorney for Defendants John P. Aldrich,
Tony Adams and Judith Adams
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INTRODUCTION

This Complaint for Declaratory Relief against The Honorable Robert W. Lane, John Aldrich, Esq.,
Tony Adams, Judith Adams, and Plaintiffs” former attorney, Harold Kuehn, Esq., has no basis in law or
fact and is nothing more than a blatant attempt on the part of Plaintiffs to judge shop. Plaintiffs have
already filed an appeal currently béfore the Nevada. Supreme Court on the same issues. * The matter is
still on appeal; briefs have not even been submitted yet.

The naming of Defendants John P. Aldrich, Esq., Tony Adams, and Judith Adams (not to mention

8 | Judge Lane) is an abuse of process, and this lawsuit is frivolous. Consequently, this Motion to Dismiss

should be granted.

MEMORANDUM OF POINTS AND AUTHORITY
| L |
STATEMENT OF FACTS
There is a long and- somewhat complicated history to the case that resulted in the judgment .
Plamuffs seek to have declared null and void (the “undertying case™). The underlying case is t1tled
Adams v, Fallini, Fifth Judicial District Court Case No. CV24539, Dept. 2P. It will be very hélpful .
to the Court, in deciding this cése, 10 understand fhe “ins and outs” of that case. |
The Underlying Incident | ‘
Michael David Adams was born on May 10, 1972. He was the only child of the marriage
between Judith and Tony Adams. Michael was an eXtrémely loving child, and grew into an extremely
'10V1ng man. Michael w01ked as staff geologist for Southem California Geotechnical Inc. , making
-apploxunately $45, 000.00 per year plus benefits.
On July 7, 2005 around 9:00 p.m., Michael was lawfully driving his 1994 Jeep Wrangler on
SR 375 highway in Nye County, Nevada, At that time and place, a Hereford cow suddenly appeared
in Michael’s travel lane, blocking his path. Although Michael was driiling at a lawful rate of speed,
it was not possible for him to avoid colliding with the cow and hehitit head-on. Michael’s J eep rolled
over and left the paved highway. Sadly, Michael died at the scene.

Plainfciffs Susan and Joe Fallini were the owner of the cow which was in Michael’s travel lane
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and caused his death. The cow was many miles away from the owners’ ranch at the time of the
incident. Further, the Fallinis had taken no precautions to keep the cow from the highway where the
collision occurred, including failing to put a florescent tag on the cow so it would be visible at night
As a direct and proximate result of the Fallinis’ negligence, Michael was killed.

Procedural History of the Underlying Case

On Qf about November 29, 2006, Judith Adams filed alawsuit in Clark County, Nevada. Susan
Fallini, one of the Plaintiffs in this case, was duly served with a copy of the Summons and Complaint
on March 1, 2007, and an Answer and Counterclaim .(seeking to recover the value of the cow) were
filed on Maxch 14, 2007.
The case was later transferred to Paiarump, Nye County, Nevada. Some time around April 25,
2007, counsel for the Estate of 'Micha_el David Adams, Katherine Peck, Esq., appeared to defend
against the counterclaim. |
* Plaintiff Susan Fallini challenged the venue in Pahrump, Nevada, instead asking the Court

to transfer the case to Tonopah, Nevada, .which is still in the Fifth Judicial District and still in Nye

- County, Nevada. Ms. Adams opposed the- motion through her counsel at the time, Edward Achrem,

'Esq. (Opposition to Defendant Susan Fallini’s Objection to Pahrump as Forum and Motion to Have

Matter Heard in Toﬁopah, attached hereto as Exhibit A.) Ultimately, on April 30, 2007, the Court
denied Plaintiff Susan Fallini’s objection and kept the matter in Pahrump, Nevada. Again, the 4
underlying case s titled Adams v. Fallini, Fifth Judicial District Court Case No. CV24539, Dept. 2P.

The early case conference was held on or a‘bou‘t June 15, 2007. Ms. Peck attended at Mr.

~ Aldrich’s office; Mr. Kuehn, counsel for current Plaintiff Susan Fallini, did not attend, nor did he call

in at the designated time (the parties had agreed to allow Mr. Kuehn to appear telephonically).
However, Mr. Kuehn later telephoned Mr. Aldrich. Several attempts to obtain the signature of Mr.
Kuehn on the Joint Case Conference were unsuccessful, so the Case Conference Report was filed
without Mr. Kuehn’s signature.

On October 31, 2007, Plaintiff submitted interro gatoﬁes to Fallini. Thosé interro gatories

were never answered. Adams also submitted requests for admission and its first set of requests for
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' pro‘duction.of documents on October 31, 2007. Pursuantto the Requests for Admission' that Susan

Fallini never answered, Ms. Fallini admitted the following:

L.
2.

10.

11.

12.

That Defendant’s property is not located within “open range.”

That Defendant is the owner of the cow that is mentioned in the Complaint on file
herein.

That it is the common practice of Nye County ranchers to mark their cattle with

reflective or luminescent tags.

‘That the subject cow was not marked with a reflective or luminescent tag.

That the subject cow crossed a fence to arrive at the location of the subject accident |
described in {he Complaint on file herein.

That Defendant’s cattle hav_e:ﬁreviouslybeen involved in incidents with motor vehicles
on the roadway.

That Defendant does not track the location of her cattle while they are grazing away
from Defendant’s property. | |

That Defendant does not remove her cattle from the roadway when notified that the

cattle are in a roadway.

That the subject cow was not visible at night.

That Defendant was aware tha“c the 'subjeét cow was not visible at night prior to the
incident that is the subject of the Complaint on file herein.

That the subject cow was in the roadway of SR 37.5 at the time of the incident that is the
subject of the Complaint on file hereiﬁ. |

That the subject cow’s presence in the roadway of SR 375 was the cause of'the motor
vehicle accident that is the subject of the Complaint on file herein.

That Defendant did not know the location of the subject cow at the time of the incident

! The Requests for Admission are an exhibit to the Motion for Summary Judgment, which is '

attached hereto as Exhibit . They are not attached here so as to avoid redundancy.
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that 1s the subject of the Complaint on file herein.
14, That the presence of a reflective or luminescent tag on the subject cow would have
made the subject cow visible at the time of the incident that is the subject of the
.Complaint on file herein.-
(Plaintiff’s First Set of Requests for Admission to Defendant Fallini, attached hereto as Exhibit B.)
A second set of requests for production of documents were submitted to Susan Fallini on July
2, 2008, requesting information as to Ms. Fallini's insurance;policies and/or carriers that may provide
coverage for damages that oécurred as a result of the incident Susan’ Fallin_i:never responded to any of
the written discovery réquests; the discovery period lapsed without any responses being provided by A
or on behalf of Susan Fallini. |
On or about April 7, '2.008' (and again on Ma'y 14, .2‘008 with a Certificate of Service), Ms._
Adams and the Estate ﬁledna Motio.n_ for Partial Summary Judgment. -Susan Fallini did not opf)ose that
motion and the Court granted that Motion on 'Juiy 30, 2008. -(Motionl'for Partlal Summaryv Judgment
(pleadﬁxg .onlyl no exhibits), attached hereto as Exhibit C) ‘NOtice of entry of thé Order Granting |

Plaintiff’'s Motion for Partial Summary Judgment was. served on Defendant on August 15, 2008.

(Notice of Entry of Order and Order Granting Plaintiff’s Motion for P.afcialv Summary Judgment, -
attached hereto aé Exhibit D ) o - ‘
Ms. Adams’ counsel attempted to »amicably resolve the discovery dispute and obtain a copy of -
Ms. Fallini’s applicable insurance policies, but to no avail. ,.On_Fel‘)ruary 24, 2009, Ms. Adams’
counsel sent letters to Ms. Falhm s counsel seeking responses to the discovery. |
_ Ms. V'Adam.s’ and the'Estéte’s counsel, Mr. Aldrich, attempted to diécuss this discovery issue
with Ms. Fallini’s counsel, Mr. Kuehn, as well. On or about March 6, 2009, Mr. Aldrich contacted
the office of Mr. Kuehn. Mr. A’ldﬁch was informed that Mr. Kuehn was not available. Mr. Aldrich -
left a message with Mr. Aldrich’s phone number and asked that Mr. Kuehn returh the call. No return
call ever came. On March 18, 2009, Mr. Aldrich again contacted the‘ofﬁce of Mr. Kuehn. M.
Aldrich was informed that Mx. }Ku'ehn was not available. Mr. Aldrich left a message with Mr. Aldrich’s

phone number and asked that Mr. Kuehn return the call. No return call ever came.

Page 6 of 16

0365




10
11

12 v

13
14
15
16
17
18
19

20:

21
22
23
24

25

26
27
28

On March 23, 2009 — nearly nine months after propounding the discovery — Mr. Aldrich filed
a Motion to Compel Defendant’s Production of Documents, including information regarding any '
insurance policies that may provide coverage for the incident as contemplated in the Plaintiff's second
request for documénts. This motion was heard on Ap.ril 27,2009. Ms. Fallini’s attorney, Mr. Kﬁehn,
attended the hearing. Mr. Kuehn did not oppose the motion to.compel and agreed at the hearing it was

warranted. Mr. Kuehn agreed sanctions were warranted, however, he disputed the amount of sanctions

requested. Th Honorable Robert Lane granted the Motion to Compel and awarded John Aldrich, Esq.,

$750.00 in sanctions for having to bring themotion. A Notice of Entry of Order on the order granting
the Motion to Compel was entered on May 18, 2009. (Notice of Entry of Order and accompanying"
Order, attached hereto-as Exhibit E.) It was served by mail oﬁ Defendant on May 14, 2009. Defendant
never coﬁlplied with the Order. ' - |

On June 16, 2009, Mr. Aldrich filed a Motion to Strike ‘D'efenc.iant’s [Fallini’s] Answer and
Counterclaim dué to Susan Fallini’s complete failure to comply with discovery réquests and the Court’s |
Order. Mr. Kuehn .again attended the hearing and again provided no explanation as to why Ms. Fallini
failed to respond to all 'discovery‘ requests, but stated Ms. Falhm Would ._cbmply and respond to the"
discovery requesfs. The Court denied Adams’ énd the Estaté S Moﬁon to Strike based on M. ?Kuehn’ s
promises to comply. TheCourt did, however, order Ms. Fallini and her counsel to comply with the

Order granting Plaintiff’s Motionto Compel and to respond to Ms. Adams’ and the Estate’s discovery

| requests by July 12, 2009 or Ms. Fallini’s Answer and Counterclaim would be stricken. The Court also '

ordered Ms. Fallini to pay a $1,000 sanction. (Order Denying'Plaintiff s Motion to Strike Defendant’s
Answer and Counterclaim, ‘attac.:hed hereto as Exhibit F)

Ms. Fallini still did not comply with the Court’s Order and failed to respond to the discovery
requests. On August 31, 2009, Plaintiff brought an Ex Parte Motion for Order to Show Cause Why

 Defendant Susan Fallini and Her Counsel Should Not be Held in Contempt. The Court issued an

Order on Plaintiff’s Order to Show Cause, dated October 8, 2009, that Susan Fallini must produce all
documents responsive to the outstanding discovery requests b}; October 12, 2009. The Court further

ordered that if Ms. Fallini did not supply therequested information by October 12,2009, Ms. Fallini’s
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counsel would be held in contempt of court and would be fined $150.00 a day, beginning October 13,
2009. Further the Court ordered that if the requested information was not provided by October 12,
2009, the Court would strike Ms. Fallini’s pleadings in their entirety. (Order to Show Cause, attached

“hereto as Exhibit G.)

Ms. Fallini never did respond to-Plaintiff’s discoveryrequests. However, Mr. Kuehn’s partner,
Thomas Gibson, Esq., notified Mr. Aldrich'by phone and by letter that there was no insurance available.

On November 4, 2009,’the Court entered its Findings of Fact, Conclusions of Law and Order
striking Ms. Fallini’s Answer and Counterclaim and directing the Court Clerk to enter Default against |
Susan Fallini. (Findings of Fact, Conclusions of Law and Order Striking Answer and Counterclaim

of Defendant Susan Fallini and 'Holding‘Defendant’s Counsel in Contempt of Court, attached hereto |

as EXhlbl’C H.) Because Ms. Fallini’s Answer has been stricken, all the allega’uons of the Complamt "

‘were deemed to be true. On February 4, 2010, the Clerk of the Court entered Default agamst

Defendant (Exh1b1t 1)

Despiterepeated requests, Fallini continued to fail and refuse to provide insurance information,
ora response that Fallini had no insurance. Consequently, Mr. Aldrich was again forced to bﬁng yet
another"Ei P afte.Motionvfor Order to Show Cause Whleefendant-aﬁd Her Counsel Should Not Be ,
Held in Contempt. The Order to Show Cause was granted, and anofchef contempt hearing was held on

May 24, 2010. (Findings of Fact, Conclusions of Law and Order Holding Defendant’s Counsel in '

Contempt of Court, attached hereto as Exhibit.J .) Neither Ms. Fallini nor her counsel, Harry Kuehn,

appeared at the hearing. However, Thomas ‘Gibson, Esq., the law partner to M. Kuehn, appeared at
the hearing. Following argument by counsel, the Court made substantial ﬁndings of fact and
conclusions of law. The Court als_,o held Mr. Kuehn in contempt yet again held Ms.Fallini and her
counsel in contempt of court and sanctioned them an additional $5,000.00. Further, the Court again
ordered Ms. Fallini to provide the information that had been ordered on several fn:ior occasions, andv
imposed a $500.00 per day sanction, beginning June 1, 2010, if Fallini did not respond as ordered.
(Bxhibit 1.) | |

[/
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On June 24, 2010, Defendant Judith Adams, through her counsel John Aldrich, Esq., filed an
Application for Default Judgment. Ms. Adams sought a total of more than $9,000,000.00 in damages.
A hearing was held on July 19, 2010 before Judge Lane, and Ms. Adams and Ms Fallini both appeared
with counsel Ultimately, Judge Lane awarded Ms. Adams the followmg

Damages for grief, sorrow and loss of support: .$1,000,000.00

Damages for future lost earnings ' $1,640,696.00
Attorneys’ fees | $50,000.00
Sanctions levied against M. Kuehn  $35,000.00
Funeral expenses _ $5,.1 88.85.
TOTAL ~ $2,730,884.80

The Court denied Ms. Adams’ request forhedonic damages. (See Order After Hearing, attached

‘hereto as Exhibit K.)

Pla1nt1ff Susan Falhm ﬁled a Notice of Appeal on or about September 7, 2010. (Notlce of
Appeal, attached hereto as Exhlblt L) Onor about September 29,2010, Ms ‘Fallini filed her Docketing

Statement, in which she 11sted the i issues for. appeal (Docketmg Statement (without attachments),

attached hereto as Exhibit M.) The issues on appeal, as hste_d in M. Fallini’s Docketmg. Statement,

are the following: '
(1) Whether ﬂle district court committed a reversible error in denying Defendant’ s Motion fo.r)
~ Reconsideration.
(2) Whether the 'distriet court erred [sic] vacating the jury trial herein,. and determining damages.
(3) Whether da1nages awardea by the district court were excesisive, and withouta legal basis.
(E};hibif M, p. 3.) Conspicuously absent from the list of issues presented to the Nevada Supreme Court ‘
is tne allegation of fraud on the court. . -
/11
117

111

I
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1.
LEGAL ANALYSIS
A. This Matter Is Frivolous and Has No Basis in Law
NRCP 12(b) ;provides:

(b) How Presented. Every defense, in law or fact, to a claim for relief in.any pleading,
whether a claim, counterclaim, cross-claim, or third-party claim, shall be asserted in the
responsive pleading thereto if one is required, except that the following defenses may at the
option of the pleader be made by motion: (1) lack of jurisdiction over the subject matter, (2)
lack of jurisdiction over the person, (3) insufficiency of process, (4) insufficiency of service of
process, (5) failure to state a claim upon which relief can be granted, (6) failure to join a party
under Rule 19. A motion making any of these defenses shall be made before pleading if a
further pleading is permitted. No-defense or objection is waived by being joined with one or
more other defenses or objections in a responsive pleading or motion. If a pleading sets forth
" a claim for relief to which the adverse party is not required to serve a responsive pleading, the
_adverse party may assert at the trial any defense in law-or fact to that claim for relief. If, on a
~ motion asserting the defense numbered (5) to dismiss for failure of the pleading to state a claim
upon whichrelief can be granted, matters outside the pleading are presented to and not excluded
by the court, the motion shall be treated as .one for summary judgment and disposed of as

provided.in Rule 56, and- all parties shall be given reasonable opportunity to present all material
made pertinent to such a motion- by Rule 56.

[As amended; effective September 27, 1971.]
, Defendants J ohn P. Aldrich, Esq., Tony Adams and Judith Adams acknowledge that they have

provided ev1dence .outs1de the .pleadmgs,:and that the Court should therefore treat this as a motion for
sumxnary judgment. Neveﬁheless, this' Court does not have jurisdiction to_ make t_he declaration
Plaintiffs seek, and Plaintiffs have failed to state a claim upon which relief can be granted. |
B.  Plaintiffs ’. Claims Are Procedurally Barred

Plaintiffs are clearly attempting to have this distﬁct court rule in ite favor before the Nevada |
Supreme Court has a chance to rule against it and affirm the judgment. Plaintiff Susan Fallini filed a
Notice of A{dpeal on or about September 7, 2010. (ExhibitL.) On or about Septer ber 29,2010, Ms.

Fallini filed her Docketing Statement, in which she listed the issues for appeal. (ExhibitM.) Theissues
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.on appeal, as listed in Ms. Fallini’s Docketing Statement, are the following:

(1) Whether the district.court committed a reversible error in denying Defendant’s Motion for

Reconsiderationf |

(2) Whether the district court erred [sic] vacating the jury trial herein, and determining damages. |

3) Whethef damages awarded by the district céurt were excessive, aﬁd without a legal basis. |
(Exhibit M, p.3.) Conspicuously absent .from:the list ofissues presented to the Nevada Supreme Court
is the allegation of fraud on the court.

Plaiﬁtiffs should not be permitted to ﬁle an appeal of the judgment in the underlying case, and
before the Supreme Court has an opportunity to rule oﬁ'the matter, file a separate action to challenge
the judgment undér NRCP EO(b),' as Plaintiffs ‘haveAdone here. Tﬁe filing of an appeal supercedes the
separate éctioh under NRCP 60_(b) Further, there is 1o ‘new evidence that has come to 1ight‘since the

filing.of the appeal upon which to base this independent action. Consequeﬁtly, this Complaint for .

Declaratory Relief should be dismissed. -

C.  Because T’her‘e Haé Been No Fraﬁd on the Court, This Caée Should Be Dismissed

1. MI Aldrich Has Not Comhzitted Fraud ﬁpon Lthe'Cvourt

P_laintiffs should have“brough't a motion t§ set aside the judgment, pursuant to NRCP.60(b), in’
the underlying aétion. However, they chose not to do so. Réther, they decided to apiaeal the entry of |
the judgment. That matter is still on appeal; briefs have nof even been submitted yef.
/11
/11
177

/11
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While it is true that NRCP 60 seems to permit a separate action to challenge a judgment, such
a challenge is only permitted if there has been “fraud upon the court.” NRCP 60(b). “Fraud upon the
court” requires:

" that species of fraud which does, or attempts to, subvert the integrity of the
court itself, or is a fraud perpetrated by officers of the court so that the judicial
machinery cannot perform in the usual manner its impartial task of adjudicating.
cases... and relief should be denied in the absence of such conduct.

NC-DSH, INC. v. Garner, 218 P.3d 853, 858 (2009)

The details of the underlying action have been set forth in extensive detail above, and the -
appropriate documentation has been provided to support what the Court did in the underlying action.
There simply was no fraud on the Court. Tothe contrary, the' Court was well advised of what was going
onin the underlymg case. The Court was Well aware that Ms F all1n1 had not responded to d1scovery,

and that as a result of Ms. Fallnn s fallure to respond certain facts were deemed admltted for purposes

of the rlitigat_ion. There can 'be no frand When Attorney Aldrich was merely following clear Nevada -

law. Pallini was sent Requests for Admissions in the underly'ing action. TFallini failed to réspond to

the Requests for Admission. Therefore, pursuant to NRCP 36,‘ all matters in the Request for
Ad_missionswe_re deemed admitted by the Court. NRCP 36 provldes, in pertinent part:

(a) A party may serve upon any other party a written request for the admission,
for the purposes of the pending action only, of the truth of any matters within
the scope of Rule 26(b) set forth in the request that relate to statements or op1n1ons
of fact or the application of law to fact...
. .The matter is admitted unless, W1th1n 30-days after service of the
request, or within such shorter or lbnger time as the court may allow, or
the parties may agree in writing,... the party to whom the request is
directed serves upon the party requesﬁng the admission a written answer -
or objection addressed to the matter, s1gned by the party or by the party’s
attorney. .

/11
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In Smith v. Emery, 109 Nev. 737, 856 P.3d 1386 (1993),'.the Nevada Supreme Court fouﬁd that
failure to timely respond to requests for admission will result in 'fchose matters beingA conclusively
establiéhed, and this holds true even if the established matters are ultimately untrue. Id. Further, itis
well settled law in Nevada that such admissions may properly serve as theAbasis for summary judgment

against the party who failed to serve a timely response. Wagner v. Carex Investigations.c& Sec., Inc.,

- 93 Nev. 627,572 P.2d 921 (1977). The Court in the underlying action properly granted an unopposed

motion for summary jﬁdgment-based on the failure of Fallini f0 respond to Requeéts for Admission and -
the motion itself.

The sole basis_ of Plaintiffs’ c}zi_ims of misrepresentétion by Attorney Aldrich are fhat he
presented falsé facts m pleadings, withno eviden’ciary supp ért. Specifically, the Fallinis allege that Mr.. '
Aldi’ich misrepresentéd ﬁie facts deemed _a&niﬁed that Defén_dant’ S‘ﬁ)foperty isnotlocated within ‘;épen S

range,” and that it is the common pfactice of Nye County ranchers to mark their cattle with reflective -

6l or luminescent tags. .

This argument 1is :WJ;.ThOIIt any bésis in law. Aﬁomey Aldrich merely serit Requests for |
Admission to Ms. .Falliﬁi, _seeking.to‘h‘av._e Fallini respéﬁd, and ansWer Whefher.they \x.rere‘true or false.
However, Ms -Fallirii »ne;\/er resﬁonded. Therefo;e, .as étated above, due to Ms. Féllini’ s‘ failurc' to
respond to the regueéts, they were deemed admitted. |

Under Nevada law it does not matter if fhe facts admitted areultiniatelyuntrue. Smithv. Emery,
109 Nev. 737, 856 P.?d 1386 (1993). For the purposes of that 1itigation; the facts are deemed admitted.
Therefore, Attorney Aldrich Was merely foilowing the Nevada Rul es of Civil Procedure and it clearly
was ﬁot fraud on the court by Attorney Aldrich, to present facts that were deemed admitted bythe Court

due to Fallini’s failure to respond in various pleadings.
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2. My, Achrem, Ms. Adams’ Prior C’ounsel, Did Not Commit Fraud upon the Court

One of the statements with which Plaintiffs take issue was a statement by Ms. Adams’ prior
counsel, Bdward Achrem, Esq., regarding where Plaintiffs’ ranch was located. In the Opposition to
ﬁallini’s Motion to Change Venue to Tonopah, Mr. Achrem stated “Defendant [Fallini] lives equally
distant between Pahrump and Tonopah in the Amargosa Valley....” CExhibit A, p.2.) Ms. Fallini’s
counsel had ample opportuhity to rebut that assertion and :the-matter was fully briefed before Judge .

Lane. Further, the case was still heard in the Fifth Judicial District Court,.and the ultimate outcome of -

the underlymg case was exactly the same as it Would have been if the matter had been heard in

Tonopah. In short, this staterent is not even close to the h1gh standard requ1red to establish fraud on
the court. |
| 3 There Is No Allegatwn of Fr aud by Judzth or Tony Adams
Plamuffs have flot even asserted Mr .or Mrs. Adams d1d anythlng fraudulent It appears they
afe namedbecause Mrs, Adams is the -Plalntlff in the‘ underlying action and Mr. ‘Adams is her husband. ‘
e |
11/
117 »‘ o
11/
I

111/

A1

117
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CONCLUSION

Plaintiffs sifnply cannot prove fraud on the.court. This was a case that was fully and finally

' litigated, as set forth painstakingly above. Plaintiffs have failed to state a claim upon which relief can

‘be gra.nted.. As such, the Complaint for Declaratory Relief should be dismissed.

Respectfully submitted this 2/ & day of March, 2011,

 ALDRICH LAW FIRM, LTD.

hn P. Aldrich, Esq.
evada Bar No.: 6877
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 -
(702) 853-5490
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

. St .
I'HEREBY CERTIFY that on the A [ ﬁy of March, 2011, I mailed a copy of the

MOTIONTO DISMIS S in.a sealed envelope, to the following and that postage was fully paid thereon: |

John Ohlson, Esq.
275 Hill Street, Ste 230
Reno, NV 89501

Jeff Kump, Esq.

Marvel & Kump -
217 Idaho Street
Elko, NV 89801

An employet of Aldrich$ aw Firm, Ltd.
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DEPT NO: 2P

inclugive, C

—h
n

SHTP L 4
CASE NO: CV24538 , FIFTE s

AR 7 & 2007

oy Couly Diark

- S I S
'IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA IN
. ' AND FOR THE -COUNTY OF NYE -

ESTATE OF MICHAEL DAVID ADAMS,

by and through his mother

JUDITH ADAMS, individually
and on behalf of the ESTATE,

)
)
)
)
pPlaintiffs,. ) PLAINTIFFS’ OPPOSITION TO
) DEFENDANT SUSAN FALLINI’S
v . . ) OBRJECTION TO PAHRUMP AS FORUM
: . ) AND MOTION “TO HAVE MATTER
QUSAN FALLINI, DOES I-X and ) HEARD IN TONOPAH
ROE CORPORATIONS I-X, ) o
) : : .
) Date of Hearing: 4/<T/07
)
)

Defendants. Time of Hearing: 4:00 pm

Plaintiffs, The Estate of Michael David Adams and Judith

| adams, by and through their attorneys, EDWARD J. ACHREM &

ASSOCIATES, LID., hereby oppose the Defendant’s Objection To

Pahrump Ag Forum and Motion To Have Matter Heard In Tonopah.

This opposition is made and based upon the pleadings and

|l papers on .file, the points and authorities submitted herewith
{ and such other evidence as will be presented at the hearing on

| this matter.

~DATED: This 2\ day of March, 2007

D J. ACHREM & ASSOCIATES, LTD.

U

Edwetd J. Aéhrem, Esg.
Nevada Bar No. 2281

James E. Smith, Esqg.
Nevada Bar No. 0052

512 S, Tonopah Drive, #100
Las Vegas, Nevada 89106
(702) 734-3936

Attorneys for Plaintiffs
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DOINTS AND AUTHORITIES

" plaintiff Judith Adams is in Orange County, california.
The undersigned attorneys are in Clark County, Nevada. Although

venue is proper in Nye County, Nevada, where Defendant lives, it

would be a. much morevconvenient'forum for Plaintiff and her

attorney to try the case in Pahrump rather than Tonopah.

Furthermore, Defendant lives equally distant between Pahrump and

Tonopah in the Armagosa Valley, and so it would not be any

hardship on her‘tQ_travel to Pahrump for trial. Also(‘now,that

Defendant has filed a Counterclaim, the insurance company for
the decedent, Geico, will be in Las Vegas and likely hire. a Las
Vegas attorney to defend on the Counterclaim.

It ie 1nterest1ng that Defendant’ 8 counsel relles cn ex

| parte conversatlons w1th Court personnel as authorlty for his

motion. Be that as_lt"may,kthls cése does not involve real

estate at Twin Springs Ranch, but .a traffic accident involving a

car and a cow which had wandered far off the.fanch.‘ The most

convenient forum for this case would be Pahrump, which is a one

| hour drive from Las Vegas and a four hour drive from Orange.

County as opposed to Tonopah which is .a four hour drive from Las
Vegas and an eight hour drive from Orange County .

The trial judge should balance several factors in deciding

the proper forum for a trial. In Eaton v. Second Judicial

Court, et. al., 96 Nev. 773, 616 P.2d 400 (1980), the Supreme

Court s;atéd that the doqtrine of forum non conveniens involves
a balancing approéch involving several factors: public and
private interesﬁs, access to sources of proof, availability of a
view of the scene of the accident, availability of compulsory
process for unwilling Qitnesses, costs of obtaining testimony

2
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for unwilling witnesses, and the enforceability of the judgment.
0of course the Court has also a duty to prevent the Defendant
from haressment or inconvenience as well.
| In the instant case Plaintiff.Judith Adams, mother of the
deeedent lives in Orange County, California. Undersigned.
counsel llves 1n Las Vegas, as will likely the imsurance defense

attorney who will be handling the Counterclaim. The defense

attorney has hls office in Pahrump. Defendant has equal

| distance to travel to Pahrump or Tonopah

CONCLUSION
Based upon thefforegoing-Plaintiffs'respectfuily request

that thls Court deny Defendant’s motlon to change the forum and

"keep the case in the- Dlstrlct Court in Pahrump.

- DATED this 71 day of March 2007

‘EDWARD J ACHREM & ASSOCTIATES, LTD

gy

Edwayd J. Achrem, Esq.
Nevada Rar No.: 2281 -
James B. Smith, Esqg.
Nevada Bar No. 0052
512 S. Tonopah Drive, #1000
Las Vegas, Nevada B9106
(702) 734-3936 -
Attorneys for Plaintiffs

CERTIFICATE OF SERVICE

I certify that T am an employee of EDWARD J. ACHREM &
ASSOCIATES, LTD., and that on this Apd#dlday of March, 2007, I

cauged a true and correct copy of the foregoing document
entitled: PLAINTIFFS’ QPPOSITION TO DEFENDANT SUSAN FALLINL'S
QBJECTION TO PAHRUMP AS FORUM AND MOTION TO HAVE MATTER HEARD IN
TONOPRH to be served on ‘all parties as follows:

ADQ VIA U.8. MAIL by placing a true copy thereof .enclosed in a

sealed envelope with the postage thereon fully prepald

addressed as indicated on the attached service list in the
United States mail,
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telecopied to the
list.

.96 VIA FACSIMILE: by

_—
causing a true copy thereof to be
number indicated on the attached service

VIA PERSONAL DELIVERY: by causing a true copy hereof to be

hand delivered on

this date to the addressee (g)at the

address (es) set forth on the attached service list.

SERVICE LIST

| Attorney

Party

| Harold Kuehn, Esq.
| EARNEST GIBSON & KUEBHN

921 S. Hwy. 160, #203
Pahirump, NV 89048

1 Fax: #775f751—1910

Attorneys for Defendant
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.- An Emplo*?e of "Hdward é&:ﬁkchrem & ASSOC
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| REQT -

John P. Aldrich

Nevada Bar No. 6877

Stacy D. Harrop

Nevada Bar No. 9826

ALDRICH & BRYSON LLP
1601 8. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(702) 853-5490

(702) 853-5491 (fax)

Attarneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT

THE STATE OF NEVADA
COUNTY OF NYL
Estate of MICHAEL DAVID ADAMS, |
by and through his mother JUDITH {-Case No.: . CV24539
ADAMS, mdlwdually and on behalf of the | Dept.: 2P ’
Estate,
Plainﬁffs,

SUSAN FALLINL DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI | v
: Countérclaimanf,

ADAMS,; in v1dually and on beha]f of the
Estate,

Counterdefendants,

PLAINTIE‘H‘S’ FIRST SET OF REOBEE%% ~.B“[OR ADMISSION TC DEFENDANT

TO: SUSAN FALLINI, Defendant/Counterc]almant
TO: HAROLD KUEHN, ESQ., attorney for Defendant/Counterc]almant

P

Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and ’rhrough his mother JUDITH

ADAMS, by and through their attorneys, Aldrich & Bryson, LLP, hereby request that Defendant, :

pursuant to Nev. R. Civ. P, 36 respond to the following chuasfs for Admission within thirty (30)

days of service hereof:
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REQUEST FOR ADMISSION NO. 1:

Admit that your property is not located within “open range.”

NOTE: As used throughout these requests “open range” is to be defined as set forth in NRS
|l 568.355. | '

REQUEST FOR ADMISSION NO, 2:

Admit that you are the owner of the cow that is mentioned in of the Complaint on file herein
(hereafter “subject cow™).

"REQUEST FOR ADMISSION NO. 3:

© Admit that it § is the common practice of Nye County ranchers to mark their cattle with |

.raﬂac’ave or lummescent tags.

REQUEST FOR ADMISSION NO. 4:

Admit that the subject cow was niot marked with a reflective or luminescent tag,

REQUEST FOR ADMISSION NO. 5;

Admit that the subJ ect cow crossed a fence to arrive at the locatmn of the subjact accident :'

described in the Complamt on file herem

REQUEST FOR ADMISSION NO.6:

Ad:mlt that your cattle have pre\uously been mvolved in mmdents with motor vehicles on the

Toadway.

REQUEST FOR ADMISSION NO.7:

- Admit tbat you donot trackthe loca’uon of your cattle Whllc ﬂlcy are grazing away fromyour |

property. _ .
REQUEST FOR ADMISSION NO. 8:

Admit that you donot remove your cattle from the roadway whan notified that the cattle are

ina roadway

REOUEST FOR ADMISSION NO. 9:

Admit that the subject cow was not visi bl e at night,
REQUEST FOR ADMISSION NO. 10:

Admit that you were aware that the subject cow was not visible at night prior to the incident

Page 2 of 4
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| that is the subject of the Complaint on file herein.

REQUEST FOR ADMISSION NO. 11:

Admit that the subject cow was. mthc Ioadway of SR 375 at the time of the incident that i is
the subject of the Complamt on file herein.

REQUEST FOR A])N[[SSION NO. 12

Admit that the subject cow’s presence in the roadway of SR 375 was the canse of the motor .
vehicle accident that is the subject of the Complaint on file herein.

REQUEST FOR ADMISSION NO. 13: ,
- Admit that you did not know the location of the subject cow at the time of the incident that

1l is the-subject of the Complaiﬁt on file herein.

RE( YUEST FOR ADMISSION NO. 14:
Admit that fhe presence of a reflective or luminescent tag on the. Sub_]ect cow would have |-

made the subject cow visible at he time of the incident that is the subject of the.Complaint on file

herein.
- DATED ﬂns'S day of October, 2007. |
| ALDRICH&BRYSON LLP

Nevada Bar'No. 6877

Stacy D. Harrop

Nevada Bar No, 9826 .
1601 8. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146

(702) 853-5490
- (702) 853-5491 (fax)

Attorneys for Plaintiffs
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'CERTIFICATE OF MATLING
I hereby certify ‘that on this %%ﬁy of October, 2007, service of the foregoing

PLAINTIFFS’ FIRSTSET OFREQUESTS FOR ADMISSION TO DEFENDANT FALLINI

was made this date by depositing & true and correct copy of the same for mailing in Las Vegas;
Nevada, addressed to: v

Harold Kuehn, Esq.
Gibsor, & Kuehn

921 8. I—hghway 160, #203
Pahrump, NV 89048

NI P.O.Box 1411

Tonopah, NV 89049

| Attorney fm Defendam”/C‘ounterclmmam‘

Katherine M. Peck, Esq. -

1| PeckLaw Offices -

It 701 Bridger Ave, Ste. 500
‘Las Vegas, NV 89106

‘ Attamey or Counterdefendam‘

Estate of Michael Dcrvzd Adams
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14

MOT

John'P. Aldrich, Esq.

Nevada State Bar No. 6877

Adrianne C. Duncan, Esq.

Nevada State Bar No. 9797
BLACK & LOBELLO

10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135

(702) 869-8801

| Attorneys for Plaintiffs

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
'COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,
by and through'his mother JUDITH ADAMS, -
individually and on behalf of the Estate,.
Plaintiffs,

V. )
SUSAN FALLINI, DOES X and ROE
CORPORATIONS I-X, inclusive ‘

Defendants '

SUSAN FALLINL
Counter-claimant,
V.

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH ADAMS,

individually and on behalf of the Estate,

Counter-defendants

| CaseNo.: Cv24539

|  MOTION FOR PARTIAL SUMMARY

| Date of Hearing:

Plaintiffs, Estate of MICHAEL DAVID ADAMS, by and through his mother JUDITH

ADAMS, individually and on behalf of the Estate, by and through their attorneys of record JOHN

on:

pestt 4 e o :
b bio bl MY 28 g

ifichelle A. Thors .

Dept. No.:2P -

JUDGMENT

Time of Hearing:
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'P. ALDRICH, ESQ., and ADRIANNE C. DUNCAN, ESQ. and ‘the law firm of BLACK &

<& o w»n

- [
M or as:s00n thereafter as counsel may be heard, in Departrnent jgl’lam’uffs by and

" Black & LoBello will bring the foregoing MOTION on for hean:ng.

LoBELLO, hereby present their MOTI ON FOR PARTIAL SUMMARY JUDGMENT.
This Motion is made and 'hased upon the papers and pleadings on file herein, the attached .

.afﬁdg‘vit of John P. Aldrich, Esq., and exhibits and ahy and all oral argument-or testimony that the

Churi may entertain at'the' heaﬁng of this Motion. |
DATED this (% day of May, 2008.

BLACK & LOBELLO

By. “CZﬂi~’/d éli‘i“‘<:

John P. Aldrich, Esq.
Nevada State Bar No.: 6877

* Adriamme’'C. Duncan, Esq.
Nevada State Bar No.: 9797
10777 West Twain Avenue, Suite 300
Las Vegas, NV 89135 -
Attorneys for Plamtzﬁ%

NOTICE OF MOTION

- PLEASE TAKE NOTICE that on the ] _[ day of Ac ')\\/ 2008 at the hour of -

through their attorneys, John P Aldrich, Esq, and Adrianne C. Duncan Esq and the law firm of

DATED this (4™ day of May, 2008.

BLACK & LOBELLO

o S fa

ohn P. Al dnc:h Esq.
Nevada State Bar No.: 6877
Adrianne C. Duncan, Esq.
Nevada State Bar No.:. 9797 .
10777 West Twain Avenue, Suite 300

Las Vegas, NV 89135
Attorneys for Plaintiffs
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POINTS AND AUTHORITIES

1.
PROCEDURAL HISTORY

On November 29, 2006, Plaintiffs Estate of MICHAEL DAVID ADAMS, by.and through

1| his mother JUDITH ADAMS (“Judith”), individuaily and on behalf of the Estate, filed a eomplaint

in the Eighth Judicial District Court, Clark County, Nevada, alleging, among other things, the
wrongful death of Michael David Adams (“Michael”).

‘On Decembet29, 2006, Defendant Susan Failini (‘“F allini” , filed a Demand and Motion for '

_Mandatoriy Change of Venue. Subsequent]y, the pames by and through their counsel, stlpul ated and

agreed to dlsmlss the pendlng action in Clark County, Nevada, without preJudlce, S0 'that the matter 1.

could be heard in Nye County, Nevada ,

On March 14, 2007 Defendant Fallini, filed an Answer to Plam’uffs Comp]amt and-a | |
Counterclalm in Nye County, Nevada On March 30,2007, Plamtlffs ﬁled'a Rep'ly to ’Defenda.ut’s ;

- Counterclaim. Subsequently, Fallini ﬁled an obJectlon to Pahrump as the forum for the Iiti gatlon

and a Motlon to have the matter heard in Tonopah However, that Motlon was denied and the case
proceeded in Pahrump

" The Early Case Conference in this matter was held on June 15, 2007. The par.ti..es,,byand
through their respective counsel, filed a Joint Case _C’onfetenoe Report'on Octobet 23, 2007.
Thereafter, on October 31, 2007 Plaintiffs served the Defendant thh written discovery requests, i

including Requests for Admlssmn Requests for Production of Documents.-and Interrogatories. (See

5 QA2

| Exhibit 1). To date, Defendant has not responded to the written discovery requests, nor has

Defendant requested an extension in which to respond.,

|
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L.
* STATEMENT OF FACTS
At the time of his death, Michael was 33 years old and a resident of Orange -County,

California. He-was unmarried-and had no natural or adopted children. His mother, Judith, is the

‘administrator ofher son’s estate and also a resident of Orange County, California. The incident that

caused Michael’s death occurred in Nevada.

'Defendant-Fa’]lini, is the owner of a Hereford red cow that was wandering freely on SR 375
hiéhway, at Nye mile marker 33, in Nye County, Nevada on‘..or about July 7,.2005. On said date at
ap'proximately 9:00 p.m.,“Miohael was 'lawfolfy-driving vhis 1994 J eep Wrangler on SR 375. The -
Hereford cow suddenly appeared in the travel portron of the roadway, blookmg Michael’s path.

Although Mlchael was travehng at.a lawful rate of speed 1t was not possrble for hlm to avoid the

'fhead -on colhsron wrth the cow. As a drrect and prox1mate result of the colhsron Mrchael S J eep - |

rolled over and left thepaved hrghway Michael died at the scene.
On October 31 2007 Plamhffs served Fallini with Requests for Admission. To date the -
Requests for Admlssmn have notbeen answered, and therefore are deemed adrmtted Therefore the

followmg are addrtlonal faots that must be taken into oonsrderatlon by the court

R Fallini’s property is not located w1th1n an “open range” as it is defined in
' NRS 568.355.
2. Fallini i is the- owner of the cow that is mentioned in the Plaintiff’s Complaint on file

herein (“subject cow”).

3. ' Ttis the common practice of Nye County, Nevada ranchers to mark their cattle with
reflective or lUIﬂmPQPent tags.

4. The subject cow was not marked with a reflective or luminescent tag.
5. The subject cow crossed a fence to arrive at the location of the subject accident

described in the Complaint on file herein.

Paged of 12
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| A STANDARD OF REVIEW

the pleadings, depositions, answers to inteﬁogatoriés, and admissions on file, together with the -

6. Fallini’s cattle had previously beeninvolved in incidents with motor vehicles on the
- Toadway.

7. Fallini does not track the location of her cattle while they are grazing away from her
' propcrty.

8. Fallini does not remove her cattle from the roadway when notified that the cattle are
in a roadway.

9. The subj.éct cow was not visible at night.

10. Fallini was aware that the subject cow was not visible at night prior to the incident
that is the subject of the Complaint on file herein.

11, The subject cow was in the roadway of SR 375 at the time of the incident that i is'the
' _subJ ect matter of the Complaint on file herein.

12.  The subject .cow’s presence in the roadway of SR 375 was the cause of the motor
' vehicle accldent that 1s the subJ ect of the Complamt on file herein.

13.  Fallini did not know the location of the subject cow at the time of the incident that
S s the subJ ect of the Complamt on file herein.

14.  Thepresence ofa reﬂectwe or luminescent t Lag .on the subject cow would have made
the subject cow visible at the tlme of the incident that is the subject of the Complaint.
~ onfile herem :
_ 1L,

LEGAL ARGUMENT
Pursuant to NRCP 56(c), a Motiqn' for Summary Judgment “‘shall be rendered forthwith if ‘

afﬁdavi.ts, ifany, show that there is no genuine issue as to any material fact and that the moving party

is entitled to judgment as a matter of law.” NRCP 56(c). A genuine issue of material fact is one

where the evidence is such that a reasonable jury could return a verdl ct for the non—movmg party.

Posadis v. City ofReno 109 Nev. 448, 851 P. 2d 438 (1983) In the present matter, there are no

genuine issues as to any material fact, and therefore, Pla1nt1ffs are entitled to summary Judgment

Page 5-of 12
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Although the non-moving party is entitled to have the evidence and all reasonable inferences

accepted as true, See City of Boulder City v. State of Nevada 106, Nev. 390, 793, P. 2d 845 (1990),

citing, Wiltsie v. Baby Grand Corp., 105 Nev. 291,774 P, 2d-432.(1989), if the moving party is able ,'

to “show that one of the elements is e]early lacking as a matter of law,” then summary’judgment is

appropriate. Joyntv. California Hotel & Casino, 108 Nev. 539,542,835°P. 2d 799, 801 (1992).

(intemal quotations and citations omitted).

When a motion for summary Judgment 1s made and supported as provided in Rule 56, the

adverse party may notrest upon mere allegations ofhis pleadmg, but. must by affidavit or otherWISe

set forth spe01ﬁc facts demonstratmg the GX]S'[CnCC ofa genume issue for trial. See NGA #2, LLC,

: 12‘ v. Rains, 113 Nev 1151, 1157, 946P 2d 163, 167 (1997) Bolandv Nevada Rock&Sand Co

_Nev 108, 894 P.2d 988 990 (1995) The non-movmg party s not. ent1tled to bu1ld a case on the -

gossamer threads of Wlmnsey, speculatlon and conJecture ”? Collzns V. Unzon Fed Savznzs &Loan

1975) cert. denied, 425 U.S, 904, 95°S. Ct. 1495 47 L. Ed. 2d 754 (1976) A party opposing
summary. Judgment may 'not 'r.elyaon the allegatlons of his rpleadings to raise a material 'isshe of fact

where the movmg paIty supports his motlon w1th competent ewdence Garvev V. Clark Countv 91 |-

Nev. 127, 130, 523 P. 2d 269 271 (1975)

Here, the Plaintiffs suppott bth‘evir motion with competent evidence, and the Defendant may
not simply rely on the allegations set forth in her pl eadiﬁgs to.raise material issues of fact. Therefore,
based upon the,facts and argument set forth below, Plain‘tiffs are entitled to summary judgment.

n TATxTrr-T-r-hn WD TN VI oy e e
AZe P g W

ANLLEES” REQUES 1S FOR ADMISSION TO DEFENDANT, SUSAN FALLINI
MUST BE DEEMED ADMITTED. '

NRCP 36vprowdes in relevant part:

(a) ... The matter is admitted unless, within 30 days after service of the request, or

Page 6 of 12
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| Exhibit 1). Pursuant to‘NRCP'BS.(a),‘ Défendan‘t had 30 days to respond to P']ainti'ffs"
| Adﬁissiqn, or the -Re_ciuests fof A&mjssion are deemed a:_dmitted. Allowing three days for mailing, ’
th;: disco.\_/_e_ry r.espbnses Wére due 'ﬁo later than December 3, 2007, four'month_é ago. To date, |
Defendant has neijther re_spofidéd to the Rqu;éStS for Admission, ._nc'n; has she reQuested an -egtcnsibh- |

to reépbnd' to the same. As such, the Requests for Adm_iséion are deemed admitted ‘pursuant to

within such shorter or longer time as the court may allow, or the parties may agree
to in writing, subject to Rule 29, the party to whom the request is directed serves

- upon the party requesting the admission a written answer or objection addressed to

the matter, signed by the party or by the party’s attorney. ...

(b) Effect of Admission. Any matter admitted under this rule is 'conc]usive]y
established unless the court on mofion permits withdrawal or amendment of the
admission. ... Any admission made by a party under this rule is for the purpose of the
pending action only and is not an admission for any other purpose nor may it be used
against the party in any other proceeding.

Written discovery requests were served upon the Defendant -on October 31, 2007. (See .

' NRCP 3 6 ‘Pursuant to NRCP 36(5‘); the admissions made by .the Defendant are conclusively
established. - o

Therefore, thefdl]dwing statements-are conclusively estabi_ished as undisputed facts in this )

1. Fallini’s pfoperty-»is not located withiri an “open range” as it is defined in
NRS 568.355.
2. Falliniis the owner of the cow that is mentioned in the Plaintiff’s Complaint on file -

herein (“subject cow”).

3.+ Itisthe common practice of Nye County, Nevada ranchers to mark their cattle with '

reflective or luminescent tags.

4. The subject cow was not marked with a reflective or luminescent tag.

Page 7 of 12
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5. The subject cow crossed a fence to arrive at the location of the subject accident
descﬁbed in the Cotnplaint on file herein.

6. | Fallini’s cattle hed previously been invo]ved in incidents with motor vehicles on the
roadv_vgy. : |

7. Fallini does not track the location ofher cattie while they are g.razirigaﬁray from her
property.

8. | Fallini does not remove her cattle from'the roadway when ﬁotiﬁed that the cattle are _

_ na roédway. |
- 9. The _sﬁbj ect. cow was not vieible at night.
10. - Falhm wae aware that the subject cow wes not visible at night pnor to the 1nc1tlent
' ..that is the sub_]ect of the Complamt on’ ﬁle herein. | | |

11. | The subJ ect.cow was in'the roadway of SR 375at the time. of the 1n01dent that is the '

| subJ ect matter of the Complamt on ﬁle herem

12, The subject cow’s presence in the roadway .of SR 375 was the cause ;0f the motor |
vehicle accident 'that is the subj ect of the Cotnﬁlaint .on ﬁ]e herein.

13.  Fallini did not know the location of the sub]ect cow at the time of the incident. that :
isthe subJect of the Complaint on ﬁ]e herein.

14. The presence ofa reﬂectlve or luminescent tag on the subJ ect cow wouldi have made -
the subject cow visible at the time of the 1n01dent that is the subject of the Complaint |
on file herein. |

C. NEGLIGENCE.

A claim for negligence must be based on (1) an existing duty of care, (2) breach, (3) legal

causation, and (4) damages. Jordan v. State ex rel. Dept. .of Motor' Vehicles and Public Safety, 121 _
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: Nev.44, 51 (2005)..1n the instant matter, the Defendant.owed Michael a duty.of care to control her

cattle and to prevent the cattle from endangering the lives of others, Defendant.owed Michael a duty

to mark her cattle with reflective or luminescent tags.
Defendant breached the duty of care that she owed to Michael because the subject cow was

not marked with a reflective or luminescent tag Palhnl was put on notlce that her catt]e were

‘endangenng people’s lives because the cattle had previ ously been involved in incidents w1th motor -

vehicles on the roadway. However,,Fallini continued notto trackbthe locati_on ofher cattle while they |
are grazing away from her property. Defendant further breached the duty of care that she owed to
Michael"becanse the subJ ect eQW was inotAVisibble atmight, and 'Fallini’was aware 'thaf the subject GQW ‘
was not visible at night prior te -the. incident that is the subject o_f the Complaint on ﬁle herein

Falhm s neghgence was the d1rect and proxnnate cause of Michael’s death The subJect cow |

| wasinthe roadway of SR 375 when Mlchael was travehng on SR’ 375 The subJ ect cow s presence

on SR 375 was the cause of the motor vehlcle accident that killed M1 chael Defendant admits that

the presence of a reﬂectwe or lum1nescent tag- on the subJ ect cow would have made the subJect cow .
v181ble at n1ght and the accldent that. caused Michael’s death could have been avoided. Thus,
Fallini’s negligence was the cause of Michael’s untimely death. As Such, surnmary judgment-is

proper with regard to all elements except damages. Damages need to be proven up at a hearing on

| the matter. Fallini’s negligence caused Michael’s death, but that is not the full extent of the damages-

s\

caused by Fallini’s negligence.

D. WRONGFUL DEATH/ LOSS OF CONSORTIUM.

NRS

G’J
.\
O
th

s

Cy

des in rejevant part

2. When the death of any person, whether or not a minor, is caused by the wrongful
act or neglect of another, the heirs of the decedent and the personal representatives
o1 the decedent may each maintain an action for damages against the person who
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-death caused his mother, 'Judifh, to suffer immense sorrow and grief. Michael’s mother has forever

caused the death, or if the wrongdoer is dead, against his personal representatives,
whether the wrongdoer died before or after the death of the person he injured. If any
other person is responsible for the wrongful act or neglect, or if the wrongdoer is
employed by.another person who is responsible for his.conduct, the action may be
maintained against that other person, or if he is dead against his personal
representatives. ‘

3. An action brought by the heirs ofa decedent pursuant to subsection 2 and the cause
of action of that decedent brought or maintained by his personal representatives
which arose out of the same wrongful act or neglect may be joined.

4. The heirs may prove their respective damages in the action brought pursuant to
subsection 2 and the court or jury may award each person pecuniary damages for his
grief or sorrow, loss of probable support, companionship, society, .comfort and
consortium, and damages for pain, suffering or disfigurement of the decedent. The

proceeds of any judgment for damages awarded under this subsection are not liable
for any debt of the decedent. ' : '

5. The damages recoverable b}y'-“the personal Iepreéentati-ves of a decedent on behalf
of his estate include: o .

(a) ‘Any special damages, such as medical expenses, which the decedent
 incurred or sustained before his death, -and funeral expenses; and - '
(b) Any penalties, including, but not limited to, exemplary or punitive
damages, that the decedent would have recovered if he had lived, but donot
include damages for pain; suffering or disfigurement of the decedent. The'
‘proceeds of any judgment for damages awarded under this subsection:are
 liable for the debts of the decedent unless exempted by law. '

" As set forth,aboye, t.the Defend_ént’s negligence is-the-causebf,MichaeI’s death. Michael’s

lost the compam(‘)nship,-sociiety, and comfoﬁ ofher son ’--s_ijresence. Asa résult; J udith requests “’th-at .
theDefendant be h_éld accéuntébié for Mic‘hae]’s wrongful and untimely death, and .that her Motion
for Partial Summary Judglﬁént be granted. However, the extent of the damageé caused"‘by Fallini’s |
negligence is an issug for the trier of féct, because Michael’s untimely"deaﬂj is but one of the
conseqﬁénces of Fallini’s negligence, |

11/

1117

111/
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Iv.

CON CLUSI ON

Accordmg]y, based upon the. foregomg, Plamtlffs hereby respectfully request that the

~ Court enter partlal summary judgment against Defendant, finding Defendant -liable for Michael’s

death. Damages will be shown at a prove-up hearing to'be set at a later date..

DATED this | 4%ay of May, 2008.

BLACK & LOBELLO

'By me/ ﬁ/%-\_,(

Jo . Aldrich, Esq.

Ngxada StateBarNo 6877

. Adrianne C. Duncan, Esq. -

Nevada State BarNo.: 9797
10777 West Twain Avenue ‘Suite 300

Las Vegas, NV 89135 -

Attorneys fer Plaintiff - A V
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.CERTIFICATE OF SERVICE

| 1 heréby certify that on the _’i {a; of May, 2008, I served a true and correct copy of the

foregoing MOTION:.FOR PARTIAL SUMMARY JUDGMENT, by first class mail, postage .

' prepaid, addressed as follows:

‘Harold Kuehn, Esq.
EARNEST, GIBSON & KUEHN
921 S. Hwy 160, #203
Pahrump, NV 89048
* Attorney for Defendant/Counterclaimant
Susan Fallini '

' KathenneM Barker, Esq.
. 701 Bridger Avenue, Suite 500
'Las Vegas, NV-89101
- Attomneys for Counter—Defendant
: Estate of chhael Dav1d Adams

2 %F iy /dej’/ o~

An Employee of BILACK & LOBELLO
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1 NEO

|l by and through his mother JUDITH

ADAMS, 1nd1v1dually and on behalf of the Dept.: 2P
'Estate _ o .
Plaintiffs,

: ,Estate
22

John P. Aldrich, Esq.. .g.m
Nevada State Bar No. 6877 A
Adrianne C. Duncan, Esq. o '

Nevada State Bar No.-9797 - ' 7000 AUG 1 5 P 2uy
BLACK & LOBELLO

10777 West Twain Avenue, Suite 300 ' - ~

Las Vegas, Nevada 89135 S NYE r’gmf__‘ )\U Hf‘ ‘
(702) 869-8801 : ‘ . - BY DE!

Attorneys for Plaintiffs '

ILED

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
'COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS S C
' . Case No.: : CV24539

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

' Defendants.

SUSAN FALLIN],

Co.uhterclaimaﬁt,
Vs, -
Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH
ADAMS, individually and on behalf of the

Counterdefendants.

- NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on the 30" day of July, 2008 an Order G Granting rlamuffs’

Motion for Partial Summary J udgement was entered in the above- captloned ‘matter,

Page 1 of 2
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| Law Office of Katherine M. Barker
19
|| Las Vegas, NV 89101

a copy of Wthh is attached hereto.
' DATED this _17%day of August, 2008.
BLACK & LOBELLO

/§&hn P. Aldrich -

Nevada Bar No.: 6877

10777 West Twain Avenue, Suite 300
.Las-Vegas, Nevada 89135 -

(702) 869-8801

(702) 869-2669. (Fax)

‘CERTIFICATE OF SERVICE

NOTICE OF ENTRY QF ORDER was dcpos1ted into thc U.S. mail at-Las Vegas, Nevada? .ﬁrst-
class postage fully prepaid, a.ddressed' to'the following person(s): |

Harold Kuehr, Esq.

|| ‘Gibson & Kuehn, LLP

1601 E. Basin Avenue Sté 101
Pahrump, NV 89060

‘Katherine M. Barker, Esq.
701 Bridger Avenue, Suite 500 ©

— A _BiINA (. Kty pinae__

—An Erfiployee of Black & LoBello

Page 2 of 2
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|SUSAN FALLING,

RDR R FlL ED

ohn P. Aldrich, Esq. ' E_NNF
evada State Bar No. 6877 . - DEBRAT p 330
drianne C. Duncan, Esq, | 708 Jue 30
evada State Bar No. 9797 RK
LACK & LOBELLO WYE COURTY CLER
10777 West Twain Avenue, Suite 300 : i \( D{-_P uty :
as Veegas, Nevada 89135 : )
702) 869-8801

Uttorneys for Plaintiffs

- THETFIF TH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE.

CaseNo: = CV24539
Dept. - 2P

y and through his mother JUDITH
TADAMS, 1nd1v1dually and on behalf of the
libistate, -

Plaintiffs, -
USAN FALL]NI DOES I X-and ROE
: ORPORATIONS I-X iclusive,

Defendants

‘Counterclaimant,

\DAMS, individually and-on behalf of the
state, ,

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
)
)
- )
)
)
)
)
)
)
)
)
)
)
)
)
)
)

IORDER GRANTING PLAINTIFFS’ MOT‘ION FOR PARTIAL SUMMARY JUDGMENT

‘THIS MATTER having come on forhearing on-Monday, July 14,2008, on Plaintiff’s Motion
lfor Partial Summary Judgment before the Honorable Robert W. Léne, and John P. Aldrich, Esq. |

eppearing on behalf of the Plaintiffs, no other counsel present, the court having reviewed the Motion
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or Partial Summary Judgment and the Joinder to the Motion for Partial Summary Judgment, having

that is the- subJ ect of the - Complaint on file herein.
subJeot matter of the Compl aint on file herein.
12. The subject cow’s presence in the e roadway of SR 375 was the cause of the motor

vehicle accident that is the subject of the Complairnt on file herein. ‘

is the subject of the Complaint on file herein.

eviewed all pleadings and papers on file herein, and having heard the arguments of present counsel; -
and good cause appearing therefore,
| T-HE-COUR'T'HEREBY ENTERS THE FOLLOWING FINDINGS OF FACT:
1. Fallini’é property is not located within an “open range” as it ié defined in
NRS 568.355. |
2. Fallini 1s the owner of the cow that 1s mentioned in -the.Plainﬁffs Complaint on file
herein (“subject cow”). - | |
3. ltis the clommonApracﬁce of :Nye CQunty, Nevada f.an.chc;s to vmar'k their-cattle vx./ith f |
| reﬂectlve or lummescent tags | | |
4. The- subJ ect cow was not rnarked with a reflective or lununescent tag
5. The subject cow crossed a fence to arrive at the 'lpcatlpn of the subject accident ':
- described in'the Compiaint 6n file hefein A _
- 6. Fallini’ s cattle had prev1ously been mvolved in incidents with motor vehlcles on-the
i roadway | .
1. -Falhmdoes not track the location éf her cattle while they are grazing away ﬁbm her
~ propery. - | - |
8. | F allini-does not remoﬂle her éattle from the .r'_'oaldway when nétiﬁ Cd that the ‘cat.tle are
‘. in a‘roadwdy. | | | |
9. The subj eét éow was not visible at ni ght
10. Falhm was aware that the subject cow was not visible at mght pnor to the mcxdent ‘ |

11.  The subject cow was in the roadway of SR 375 at the time of fhe incident that is-the .

13. . Fallini did not know the location of the subject cow at the time of the incident that -
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on file herein.

THE COURT HEREBY ENTERS THE FOLLOWING CON CLUSIONS OF LAW:
at the time of the incident described in the Compiain_t. |
2. Defendant Fallini had a duty to follow the common practice of Nye Ceunty, Nevada
ranchers and to mark her cow with reﬂecﬁng or lumination tags.
e .Flndmgs of Fact and Conclusmns of Law.

- killed,

. ‘tobe determmed at a later t1me

" the issue. of Defendant’s duty anc\l(,\b@ach of" duty 18 hereby GRANTED

DATED thlsﬂf [ day ot;ﬁ) . ,2008.
R@EER‘?W
SETRICT _coURT TODGE
[Submitted By: |
IBLACK & LOBELLO

hn P. Aldrich

—mialell

2.)0 evada Bar No.: 6877

26

27
28

10777 West Twain Avenue, Suite 300
as Vegas, Nevada 89135

(702) 869-8801 -

702) 869-2669 (Fax)

14.  Thepresence of areflective or luminescent tag on the subject cow would have made -

the subject cow visible at the time of the incident that is the subject of the Complaint |.

1. Defendant Fallini hed and duty to ensure that the subject cow was not in the roadway

3. Defendant Fallinii breached the duty of care to the decedent, as set forth in the
4. _As atesult of Defendant. Falhm sbreach the decendent MlchaelDawd Adams was -
5. Defendant Falhm isliable for the damages to: Wthh Plalntlff 1s entitled, in an. amount

IT IS HEREBY ORDERED that Pla1nt1ffs Motion for Partlal Summary Judgment as to _'
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Tohn P. Aldrich, Bsq. | F QLE

1l Estate of MICHAEL DAVID ADAMS, -

VS,

1l SUSAN' FALLN DOES I-X and ROE

i SUSAN FALL]NI

| Estate of MICHAEL DAVID ADAMS,
I ADAMS, 1nd1v1dually and on behalf of the

Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD.

1601 S. Rainbow Blvd., Suite 160 700 WAY 18 et Wi
Las Vegas, Nevada 89146 '

(707) 2271975 fax - - NYE COUDHEIP \&%LR“
Attorneys for Plaintiff o . .

. THE FIFTH TUDICIAL DISTRICT COURT
THE STATE OF NEVADA
- COUNTY OF NYE

by and through his mother JUDITH ' Case No.: CV24539

ADAMS, individually and on behalf of the Dept. .- 2P
Estate, : o
~ Plaintiffs,

CORPORATIONS I-X mcluswe

Defendants

Countel clalmant

V8.

)
)
)
)
)
)
)
)
)
)
)
) -
)
)
)
)
)
)
)
by and through his‘mother JUDITH )
)
)
)
)
)

Estate,
Counterdefendahts.
NOTICE OF ENTRY OF ORDER
/11 |
/11
/11

Page lof 2
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10
11

12 | L - |
{| NOTICE OFENTRY OF ORDER, ina sealed envelope, to-the following and that postage was fully

13

15

17

18 ’ :
|| Katherine M. Barker, Esq. -

19
20

21

22

23
24

26

27

28

PLEASE TAKE NOTICE that an Order was entered in the above-entitled matter on April

1 27,2009, 2 copy of which is attached herefo as Exhibit 1.

DATED this {4 day of May, 2009.

ALDRICH LAW FIRM, LTD.

hn P. Aldrich, Esq. '
Nevada State Bar No. 6877
/1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
- (702) 853-5490
(702) 227-1975 .
Attorneys for Plaintiff

| CERTIFICATE OF SERVICE |
IHEREBY CERTIFY that on the i H day of May, .20_09', I mailed a copy of the

. paid thereo'n: :

Harold Kuehn Hsq.

Gibson, & Kuehn

- | 1601 E. Basin Avenue, Su1te 101
16 . :

Pahrump, NV 89060
Attomey for DefendanT/C ounterclazmant

Law Office of Katherine M. Barker -
701 Bridger Ave, Ste. 500

Las Vegas, NV 89101
|| Attorney for Counterdefendant -

Estate of Michael David-Adams

—--LE%EVVXbépul/ZZZL,J

An e1hp16yee of Aldgich Law Firm, Lid.

Page 2 of 2
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P, Aldsich

T Jo ,Aldnich, .

Nevada Bat No.: 6877 M.ED
Catherine Hernandez AL DISTRICT -
Nevada Bar No. 8410
ALDRICH LAW FIRM, LTD. - :

1601 8. Rainbow Blvd., Suite 160 7 roud
| Lo g ada 146 e comy O
Attorneys for Plaintiff ooy
THE FIFTH JUDICIAL DISTRICT
THE STATE OF NEVADA
COUNTY OF NYE

Btate of MICHAEL DAVID ADAMS, by | Case No: CV24539

and through his mother TUDITH ADAMS, Dept. No:: 2P - ‘

individually and on behalf of the Estate,
© - Plaintiff,

V.

SUSANFALLINI, ; DOES T-X, and ROE
CORPORATIONS I-X, nclusive, -

- Defepdants.

SUSAN FALLINL,

‘ Counterclaimant,
A . ,
Estate of MICHAEL DAVID ADAMS, b
and through his mother JUDITH ADAMg,
individually and on behalf of the Estate

- Counterdefendants.

ORDER GRANTING PLAINTIFI’S MOTION TO COMPEL DEFENDANT’S
PRODUCTION Off DOCUMENTS ’

THIS MATTER having come on for hearing on Monday, April 27, 2009, on Plaintiff's

|| Motion to Compel Defendant’s Production of Documents before the Honorable Robert W.Lane, and

0409
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Catherine Hamandez Bsq., of Aldrich Law Firro, Ltd., appeating on behalf of the Plaintiffs, no-uther
e éthc court havmg 1ev1cwed all pleadings and papers ‘ot file herein, DO opposition
having been plescnted and- good cause appeating therefore: _

TT- 1S HEREBY ORDERED that Plaintiff’s Motion to: Comp ¢l Defendant’s Production of
Documents. is GRANTED Defendant SUSAN FALLINT shall produca all documents responsive |

to Plamuff’s dlSCOVCI'y requests pursuant to. NRCP 16.1, 26,33,34 and NRCP 37 within ten (10)

1 days. of Notice of Entry of this: Order.

40N '
IT IS FURTHER ORDERED that Defendant shall pay$+ t} 00 forrel ated attorney’s fees -

| and costs fDL failing to complywmh discovery rules and for Plamtiff ha vitg to bring fhis motion, also |

within ten (10) days of Notice-of Entry of this Order.
DATED t]m%?_ day of April, 2009

- DISTRICT COURTTUBGE

' Res?e’ctfﬁlly suﬁmit‘tct‘:l'by: ,
| ALDRICH LAW FIRA

Joth A.ldrxch E‘;%

Nevada Bar No. 6

Catherine Hcmxmdcz, Esq

| Nevada Bar No, 3410
1 1601 8. Rainbow Blvd., ante 160

Las Vegas, NV 89146 -

- (702) 853- 5491

Attorneys' [or Plaintiff

Page20f 2
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1l (702) 853-5490

|- SUSANFALLINL,

,_.
O

Il ORDR

John P. Aldrich - EILED
Nevada Bar No.: 6877 _ gm M”"E’
ALDRICH LAW FIRM, LTD. .
1601 S. Rainbow Blvd., Suite 160 ' ‘ o ool 1A Q-

Las Vegas, Nevada 89146

Attorneys for Pla‘intz‘jj‘ . : N\{’L E\:\ ,

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
‘ COUNTY OF NYE

‘Estate of MICHAEL DAVID ADAMS, by | Case No.: CV24539
- and through his mother JUDITH ADAMS ,_ Dept No.: 2P
individually and on behalf of the Estate, _

Plaintiff,
V.
SUSAN FALLINI, : DOES I-X, and ROE
CORPORATIONS I-X, mcluswe

C Defendants." ‘

Counterclaimant,
vs.

' Estate of MICHAEL DAVID ADAMS by .
and through his mother JUDITH ADAMS
individually- and on behalf of the Estate

Counterdefendants.

ORDER DENYING PLAINTIEF’S MOTION TO STRIKE DEFENDANT’S ANSWER

AND COUNTERCILAIM

- THIS MAT le having. come on for hearing on Monday, July 13, 2009, on Plaintiff’s
Motion to Strike Defendant s Answer and Counterclaim, before the Honorable Robert W. Lane, and

|l John P. Aldrich, Esq., of Aldrich Law Firm, Ltd., appearing on behalf of the Plaintiffs, with Harry
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-doeuments.responswe to Plaintiff’s discovery requests pursuanttoNRCP 16.1, 26,33,34 and NRCP

Counterclaim. Thus, the date by which Defendant must provide said documents is August12, 2009. |

Answerand Counterclaim, the Court wﬂl grantthe rehef sought'by Plamtlff and strike Defendant’ '

| -Answer and Countercla1m

'for related attomey s fees and costs for failing to comply with dlscovery rules and the Court’s prior |

v ReSpe.ctflﬂly:submittedby: .
ALDRICH LAW FIRM, LTD.

| ohn P. Aldrich, Esq.

1l (702) 853-5491
Attorneys for Plaintiff

Kuehn, Esq., appearing on behalf’ of Defendant, the Court having reviewed all pleadlngs and papers |
on file herein, and good cause appearmg therefore s |
IT IS HEREBY ORDERED that Plamtlff‘ s Motion to Str1ke Defendant’s Answer and
Counterclalm 18 DENIED at this time.
IT IS FURTHER ORDERED that Defendant SUSAN FALLINI shall produce all

37 within thirty (30) days of the hearing of Plaintiff’s Motion to Strike Defendant’s Answer and -

IT IS FURTHER ORDERED that in the event Defendant SUSAN .FALLINI.does not
produce all documents responsive to Plaintiff’s discovery 'reqnes’ts_ pureuant toNRCP 16.1, 26,33,3.4 '
and NRCP 37 within thirty (30) days of the hearing of Plaintiffs Motion to Strike Defendant’

- ITIS FURTHER ORDERED that Defendant shall pay & monetary sanction of $1 000.00

Order grantmg Plam’uff’ S Motlon to Compel and for Plaintiff havmg to’ bnng this rnotlon .
DATED this _ 7 day of July, 2009. , - :
P ROBERTW. LANE

‘DISTRICT COURT JUDGE

QS Ga

evada Bar No. 6877

1601 S. Rainbow Blvd., Suite 160
Las Vegas, NV 89146

Page 2 of 2
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| by and through his mother JUDITH

|| VS,

|| SUSANFALLINT, DOES I-X and ROE
| ‘CORPORATIONS I-X, inclusive,

ORDR -

John P. Aldrich, Esq.

Nevada Bar No. 6877

ALDRICH IBAWBII“I?M, LTD. 3 o

1601 S, Rainbow Blvd., Suite 160 ‘ - .9
Las Vegas, Nevada 89146 ' o In 0T -81P 1 2b
(702) 8535490 S o : _—
(702) 227-1975 fax : ' HYE COU LERK:.
Attorneys for Plaintiff : Y BE 2

THE FIFTH TUDICIAL DISTRICT COURT - Linda Ul
THE STATE OF NEVADA, COUNTY OF NYE -

Estate of MICHAEL DAVID ADAMS, ) . o
' Case No.: CV245 3 9

ADAMS, individually and on behalf of the Dept.: 2P
Estate, K S '
Plaintiffs,

Defendants.

SUSAN FALLINT,

1l by and through his mother JUDITH

| Estate, o

‘behalf of Defendant, the Court hereby orders as follows:

)
)
)
)
)
)
)
)
)
)
)
J
)
Counterclaimant, | %

¥s. o )
Estate of MICHAEL DAVID ADAMS, )
. - )

ADAMS, individually vand on behalf of the %
‘ )
)
)

‘Coﬁnterdefendants.

ORDER REGARDING ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN
FALLINI AND HER.COUNSEL SHOULD NOT -BE HELD IN CONTEMPT OF COURT -

THIS MATTER having come on for hearing oh Monday, September 28,2009, a conference “

having been held in Chambers before the Honorable Robert W. Lane, and John P. Aldrich, Esq., of

., appearing on behalf of the Plaintiffs, with Harry Kuehn, Esq., a

AL Y LA LALL

Papge 1 of 2
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IT IS HEREBY ORDERED that Defendant’s counsel shall have until close of business en
| October 12, 2009, to comply with the Order Granting Plaintiff’s Motion to-Compel and provide

| responses to Plaintiff’s Request for Production of Documents, including the requested insurance

information.
IT IS FURTHER ORDERED ‘that 1f Defendant does not prov1de the above-described

information by October 12,2009, Defendant’s counsel will be held in contempt of court and will be

fined $150. 00 per-day, beginning October 13,2009, until said information is .pl;oVided. The days -

shall be. caleulated on a seven-day week.

IT. IS FURT HER ORDERED that if the above—descnbed mformatmn is not prov1ded by

October 12, 2009, the Court will stnke defendant’s pleadmgs in their entlrety Plaintiff W111 not need |

.; to. TeNew any motion regardmg its request'to strlke defendant’s pleadmgs Plaintiff will be able to

vadings for signature by the Court.

simply subrrnt an Order Striking the'P
DATED this ' day of

: _Snbmitted by:

ALDRI CH LAW FIRM, .LTD.

m/&w

| 1P, Aldrich, Esq.
evada Bar No.: 6877

601 S. Rainbow Blvd., Suite 160

Las Vegas, Nevada 89146
|| Attorneys for Plaintiff”

Page 2 of 2
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|| Estate of MICHAEL DAVID ADAMS,
|l by and through his mother JUDITH

| vs.

| SUSAN FALLINT, DOES T-X and ROE.

T vs.

1l by and through his mother JUDITH
Estate,

ORDR ,

John P. Aldrich, Esq.

Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD.

' NOV 042
| 1601 S. Rainbow Blvd., Suite 160 ) V0 4 2008
| Las Vegas, Nevada 89146 e aar e DiYE Gourny Gler
(702) 853-5490 - . Wickeile A. There '
1 (702) 227-1975 fax o Deputy
Attorneys for Plaintiff ‘ ' .

‘THE FIFTH.JUDICIAL DISTRICT COURT
THE STATE OF NEVADA, COUNTY OF NYE

-Case No.: ‘CV24'53§

ADAMS, 1nd1V1dua11y and on behalf of the Dept.: 2P
Es’ca’ce - . B
 Plaintiffs,

CORPORATIONS 1-X, mcluswe

‘ _ Defendants
SUSAN FALLINI,

Ceunterc’:laimant,' .
Estate of MICHAEL DAVID ADAMS,
ADAMS, 1nd1v1dua11y and on behalf of the-

* Counterdsfendsnts.

)
)
)
)
)
)
)
)
)
)
)
)
: }) .
)
)
)
)
)
)
)
)
D,
)
)
)
)

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER STRIKING ANSWER
- AND COUNTERCLAIM OF DEFENDANT SUSAN FALLINI AND HOLDING

- DEFENDANT’S COUNSEL IN CONTEMPT OF COURT -

THIS MATTER having come on for heanng on Monday, September 28, 2009, a conference I
having been held in Chambers before the Honorable Robert W. Lane, and J ohn P. Aldrich, Esq of

|| Aldrich Law Firm, Ltd , appearing on behalf of the Plaintiffs, w1th Harry Kuehn, Esq., appearing on
. behalf of Defendant, the Court hereby orders as follows

Page 1 of 6
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' FINDINGS OF FACT
The Court, having been presented the following facts by Plaintiff’s counsel and having

received no opposition to the facts by Defendant, makes the following ﬁndings of fact:

L This lawsuit.,arises.out of an incident that occurred onor about July 7, 2005. At
approximately 9:00 p.m. on that day, MICHAEL DAVID ADAMS (’?Adazns") was driving his 1994 -
Jeep .Wran,gler.on SR 375 Ihighway in Nye County, when he :collided with a Hereford cotv ("cow")
owned by Defendant SUSAN -FALLINI ("F allini"). Adams died at the ._scene as a result of the

impact.

2. The decent’s mother, JUDITH ADAMS. ("Judith"), filed a cOmplaint on behalf of |

_ Adams mother and hlS estate on November 29, 2006 and properly served Fallini W1th process.

Falhm ﬁled her Answer .and Counterclaim on March 14 2007

.3. “On- October 31 2007 Plamtrff submltted mterrogatorles to Fallini. Those 1B
: mterrogatones were never answered Adams also subrmtted requests for admlssmns and its first set T
of requests for productlon of. documents-on October 31, 2007 A second set.of requests for |-
, .productlon of documents were submltted to Falhm on July 2, 2008, requ.estlng information.as to-
| Fallini's insurance pohcles and/or carriers that may prov1de coverage for damages that occurred as | .

I 2 result of the incident.

4. " Falhni never responded to any' of these requests. To this date, "Fallini'has not :

produced any responses of any kind to Plamtlff’s ertten discovery requests Despite an- extension

requested by Plaintiff and granted. by the Court the discovery penod has lapsed w1thout any |-

|| responses being prov1ded by Defendant

5. On or about Aprll 7, 2008 (and agam on May 14,2008 with a Certificate of Serv1ce),

|| Plaintiff ﬁled a Motron for Partial Summary Judgment. Defendant did not oppose that motion and

the Court granted that Motion on July 30, 2008. Notice of entry of the Order Granting Plaintiff’s
Motion for Summary Judgment uvas served on Defendant on August 15, 2003.

6. Plaintiff' attempted to amicably resolve the discovery dispute and obtain a copy of

Page 2 of 6
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10 -Al'drieh’s phone n.um'ber_ and asked 'tnat Mr Kuehn return the call: No return call ever came.

11| Exuibit 1)
vl |
130
14

15

17
18 ;
T

20

21
23

24
25
26

28

6 ~1 O th A UM

Defendant’s applicable insurance policies, but to no avail. On February 24, 2009, Plaintiff sent

Tetters to Defendant’s counsel seeking responses to the discovery.
7. Plaintiff’s counsel,' Mr. Aldrich, attempted to -discuss this discovery issue with
Defendant’s counsel, Mr. Kuehn, as well. On or about March 6, 2009, Plaint'iff s counsel contacted

the office of Defendant’e counsel, Mr. Aldrich was informed that Mr. Kuehn wasnot available. Mr.

Aldrich left a message with Mr. Aldrich’s phone number-and asked that Mr. Kuehn return fhe call. v
| No return call ever-came. ' |

- 8. On March 18, 2009, Mr. Aldrieh again contacted the office of Mr Kuehn. Mr.-
Atdrieh was informed that ‘Mr. Kuehn was not available. Mr Aldrich left a,rnessage with M. |

9. On'March23, 2()09 ‘-Prai'nﬁff filed a Motion to Compel Defendant"s ‘Production‘ of -
.Documents including mforrnatmn regardmg any insurance pohcles that may provide coverage for il
the mcrdent as oontemplated in the Plarntlffs second request for documents Tlns motlon was heard I

on April 27, 2009. The Defendant’s attorney, Mr Kuehn attended the hearmg Mr, Kuehn did not '.

.explanatlon as 1o why Defendant falled to respond to all d1scovery requests Mr. Kuehn agreed;

sanctlons were Warranted however he drsputed the amount of sanct1ons

| -'1»0._ At the. hea.rmg on Aprll 21, 2009 this Court granted the Motlon to Cornpel and

awarded John Aldrrch, Esq., '$7S0.00 in sanctions for havrng to bring the motion. A Notice of.Entry '

of Order on the order granting the motion to cornpel was entered on'May 18 2009. Tt was served ;

by ma11 on Defendant- on May 14, 2009. Defendant never comphed with the Order. |

, 11._ On June 16, 2009 Plalntlff filed a Motion to."Strike Defendant’s Answer and ‘

Counterclaim due to Defendants complete failure to oomply wrth discovery requests and this Court’s

Order. The Defendant’s counsel again attended the heanng and again provided 1o explanation as

1 to why Defendant failed to respond to all discovery requests, but stated Defendant would comply
27"

Page3 of 6

oppose the motion o compel and agreed at the hearing it was warranted Mr. Kuehn provrded no :
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11
12
1)
'A,'1‘4_'
15

16

17
18.
19

20

21

22

23

24
25
26
27

28

|| with discovery requests.

12. - The Court denied Plaintiff’s Motion to Strike based .on Defendant’s counsel’s

promises to.comply. This Court did, however, order Defendaitt to comply with the Order granting

Plaintiff’s 'Motlon'to Compel and to respond to Plaintiff’s discovery requests by August 12,2009

or Defendant’s. Answer and Counterclaim would be-stricken. The Court also ordered Defendant to -

pay a $1,000 sancnon

13. To date, Defendant has failed to comply with the order ofthis Honorable Court and |
,respond 10 P-lamuff’s discovery requests. -Defendant s counsel has paid the ‘$1,750.0.0 in sanctions
1 as ordered by the Court. | | A _
10 14. Plamtlff 18 enutled to the. discovery responses, and in fact Defendant has admitted

as much on‘more than one occas1on. Nevertheless,.Defendant refused and .continues to refuse fo

resbond.

15. Because Defendant falled and refused to follow thls Court’ ‘order and provide the

requested mformauon Plalntlﬁ brought an Ex Parte Motion for Order to Show Cause Why :
granted and ahearmg was scheduled on Septexnber 28, 2009 A conference was held in chambers N
s0 astoavoid embarrassment to Defendant’s counsel Followmg the conference the Court ordered {

(A) That Defendant’s counsel shall have unt1l close of busmess on October 12,

.prov.ide responses to Plaintiff’s Request for Production of Documents, :

_‘including the requested insurance information.

B) That if Defendant does not provide the above—described information by '

October 12,2009, Defendant’s counsel will be held in contempt of court and

will be fined $150.00 per day, beginning October 13, 2009, until said

information is provided. The days shall be calculated on a seven-day week.

- (C)  Thatifthe above-described information is notprovided by October 12,2009,

Page 4 of 6

2009_, to comply Wlth the Order Granung Plamnff’-s Mo‘clon to Compel and |

'Defendant and Her- Counsel Should Not Be Held in Contempt The Order to Show Cause was | |
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16

17
18
19
20
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22

23
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26
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the Court will strike defendant’s pleadings in their entirety. Plaintiff will not

~ need to renew any motion regarding its request to strike defendant’s

pleadings; Plaintiff will be -able to simply submit an Order Strik’ing the -

. Pleadings for signature by tne.-Court.
- CONCLUSIONS OF LAW

* Based on'the Findings of Fact, as set forth above, the Court makes the following conclusions

1 of law:

1. Pursuant to NRCP 34, Plaintiff has the right to request documents ‘which are

drscoverable pursuant to NRCP 26. Accordmg to NRCP 34, Defendant has 30 days from receipt of

the requests for produetlon of documents 10 provide appropnate responses

2. NRCP 34(b): perrmts aparty to seek reliefunder NRCP 37(a) 1f the party who receives

g d1scovery requestsfails to respond appropriately. NRCP 37(a) prov1des that the Court may enter an
- 13

-order cornpelhng a non-responswe paity to dlsclose the requested mformatton
14|

to Dlscovery requests

4. NRCP 37(b)(2)(c) perrnlts “an order strlkmg out pleadlngs or parts thereof 7 for |
‘ discovery- abuses. “Selectxon of 2 partlcular sanction for dlscovery abuses: under NRCP 37 is
-generally a matter. committed 0 the sound discretion of the dxstrlct court.” Stubli v. Big Im‘ 1T rucks
| Inc, 107 Nev 309,3 12 313, 810 P.2d 785 (1991) (cmnngre Ins. Exchange v. Zenith Radio Corp,

103 Nev. 648, 649, 747 P.2d 911, 912 (1987) and Kelly Broadcastzngv Soverezgn Broadcast, 96 -

Nev. 188,192, 606 P.2d 1089, 1092 (1980.))

5. The Nevada Supr eme Court held that default Judgrnents will be upheld where “the
normal adversary process has been halted due to an unresponsive party, because d1_11gent parties are

entitled to be protected against interminable delay and uncertainty as to their legal Tights.” Hamlett |

v. Reynolds, 114 Nev 863 963 P.2d 457 (1998) (citing Skeen v. Valley Bank or’Nevada 89 Nev.
301,303,511 P.2d 1053, 1054 (1973).

Page50f 6
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6. Defendant has provided no responses whatsoever, nor has Defendant;obj ected to any
request. Defendant has failed on at least three occasions to coamply with this Court’s Order .
7. Defendant has been given arnple opportunity-to comply with the Court’s Orders,
and Stfiking Defendant’c Answer and Counterciaim'is appropriate under the citcomsta;t?ces.
'ORDER -

Based on the Findings of Fact and Conclusions of Law, as set forth-above:

' IT IS ' HEREBY ORDERED that Defendant’s Answer and Counterclaim shall be stricken,
{ and the Court Clerk is directed to enter Default against Defendant Susan F allini.

ITISFURTHER ORDERED that: Defendant S Counterclatm having been stncken shall be

dismissed wfch prejudlce

ITIS. FURTI—IER ORDERED that Defendant’ 8 counsel Harold Kuehn, Esq isin contempt

of Court and must.pay to’ Plamtlff’s counsel, John P. Aldrich, Esq., $150.00 per day, beginning |

October 13, 2009 and continuing to: accrie uniil the mformatlon descrlbed above is prov1ded The

il days shall be calculated on aseven-day week, and ﬂ’llS Order shall constltute aj udgment uponwhlch 1

Mr. Aldnch can eAecute Interest on unpa1d balances shall. accrue at the statutory rate.

ITIS SO ORDERED L
DATED this [ day of | }o\;Qm\:nr 2009,

I 5, o,

IDISTRICT

H‘H\F"’J’

Sl o

| ALDRICH LAW FIRM, LTD.
22 ' '

T4jin P, Aldrich, Esq.
evada Bar No.: 6877
1601 S. Rainbow Blvd., Suite 160

|l Las Vegas, Nevada 89146

Attorneys for Plaintiff

Page 6 of 6.
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John P. Aldrich, Esq

Nevada BarNo. 6877

ALDRICH LAW FIRM, LTD. - - 0 FER P 2
1601 S. Rainbow Blvd., Suite 160 , LT £ ER

Las Vegas, Nevada 89146 L HYE SOUS TY CLERK
(702) 853-5490 - - B DEPUTY

(702) 227-1975 fax
Attorneys for Plaintiff

THE FIFTHJ UDICIAL DISTRICT COURT

THE STATE OF NEVADA
COUNTY OF NYE
Estate of MICHAEL DAVID ADAMS, ) :
|l by and through his mother JUDITH ) . Case No:: -CV24539
ADAMS, 1nd1v1dua11y and on behalf of the ) Dept.: - 2P
Estate, ) '
.Plaintiffs, B )
: )
vs. - )
|| SUSAN FALLINL DOES I-:X and-ROE )
{ CORPORATIONS I-X, inclusive, )
)
Defendants )
. 3
Il SUSAN FALLINI, )
: v : )
‘Counterclaimant, )
. ) .
Vs, )
. - ' 3
|| Estate of MICHAEL DAVID ADAMS, )
by and through his mother JUDITH )
ADAMS, individually and on behalf of the . )
Estate, . ) )
)
Counterdefendants. )
DEILUL'I‘

it appealmg from the files and records in the above-entitled action that Defendant SUSAN
FALLINI, being duly served with a copy of the Summons and Complaint on the 1% day of March,

2007, and that an Answer and Counterclaim were filed on March 14, 2007. Defendant and her

Pagé 1of 2
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The under51gned hereby requests
and directs the entry of default

.ALDRICH LAW FIRM LID.

By:

counsel have not participated in this matter in good faith and both have been found in contempt of

Court. Based on the Findings of Fact and Conclusions of Law on November 4 2009 it was ordered

that Defendant’s Answer-and Counterclaim be stricken and the Court Clerlc enter a Default. against -
Defendant Su_san Fallini. Defeult.ls_ so entered.. '

DATED this Q ay of February, 2010:

CLERK OF THE COURT

RACHEL ALDANA,

Deputy Clerlc

; ?}l‘mP Aldnch 'Esq :
evada Bar No.::6877

Las Vegas, Nevada 89146

. || Attorney for Plaintiffs -

601 S. Rainbow Blvd., ‘Suite 160

Page 2 of 2
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| Estate of MICHAEL DAVID ADAMS,

1 by and through his'mother JUDITH .

| ADAMS, 1nd1v1dually and on behalf of the o
Estate, '

I vs.

| SUSANFATIING,

1 vs.

. Estate

ORDR
John P. Aldrich, Esg,
Nevada Bar No. 6877

enn:ydu
emmmeme
§"‘:m:1=

LED

| ALDRICH LAW FIRM, LTD.. ' | 200 JuN -2 A 857

1601 S. Rainbow Blvd., Stite 160 »

Las. Vegas, Nevada 89146 _ ' A P ERK
11(702).853-5490 =~ . : S e UL S E ERY

(702) 227-1975 fax UTY

| Attorneys _for Plczmz‘zﬁr

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA, COUNTY OF NYE

‘Case No..  CV24539
* Dept.: 2P

,Pldirifpiffs, o

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, mcluswe ‘

.:Coﬁntérclaimants _

)

)

)

)

)

)

)

)

)

)

a
Defendants ) % '

)

)

)

)

Estate of MICHAEL DAVID ADAMS, )

by and through his mother JUDITH )

ADAMS; 1nd1v1dua11y and on: behalf of the )

' )

)

)

Counterdefendants. )

FINDINGS OF FACT CONCLUSIONS OF LAW AND ORDER HOLDING
"DEFENDANT’S COUNSEL IN CONTEMPT OF COURT -

THIS MATTER having come on for hearmg on Monday, May 24 2010, a heanng havmg

|| been held before the Honorable Robert W, Lane, and John P. Aldrich, Esq of Aldrich Law Firm,

ring on behalf of the Plaintiffs, w1th *b mas Cb son, Esq..

., appearing on behalf of

Defendant, the Court hereby orders as follows:

Page 1 of 8
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FINDINGS OF FACT

The Court, having been presented the following facts by Platntlff’s counsel and havmg

received no opposition to the facts by Defendant, makes the followmg findings of fact:

1. Thrs 1awsu1t arises out of an incident that occurred on or. about July 7, 2005. At :
: approxrrnately 9: 00 pm..on that day, MICHAEL DAVID ADAMS ("Adarns") was drivinghis 1994
Jeep Wrangler on SR 375 highway in Nye County, when he collided with a Hereford cow ("cow") |
owned by Defendant SUSAN FALLINI (”Falhm") Adams died atthe scene as a result of the '

_ 1rnpact

2. The decent’s mother, JUDITH ADAMS ("Judlth") ﬁled a complamt on behalf of

| Adams’ mother and his estate on November 29 2006 and properly served Falhnl with process '
|| Fallini ﬁled her Answer and: Counterclann on March 14 2007 | _ o ‘
- 3 On October 31 2007, Plaintiff subnutted 1nterrogator1es to Falhm Those 1
mterrogatones Were never answered Adams also subrn1tted requests for a.drmssmns and 1ts first set e
of. requests for product1on of documents on: October 31, 2007 A second set of requests for |
_ productton of docurnents Were subrnltted to Falhnl on July 2 2008 requestmg mforrnatlon as to :
‘Il Fallini's i tnsurance pohcresand/_or- carriers .that may prov1decoverage for damages _,that;occurredas
|| aresult of the 'inctdent o o ' | B
- ‘» 4. Falhm never responded to. any of these requests To this date Falhm has not '_,
‘ ploduced any responses of any kind to Plalnttff’s written d1scovery requests. Desptte an cxtensmn

: requested by Plamttff and granted by the Court the dtscovery period has lapsed w1thout any

IESpOnSes being provided by Defendant ’

5. On or about Aprﬂ 7, 2008 (and again on May 14,2008 with a- Certtﬁcate of Serv1ce)

| Plaintiff -frled a Motion for-Partial Summary Judgrnent. Defendant did not oppose that motion and-|

the Court granted that Motion on July 30,.2008. Notice of entry of the Order -Grantin_g Plaintiff’s

Motion for Summary. Judgment was served on Defendant on August 15, 2008

6. Plaintiff attempted.to arnicably resolve the discovery dispute and obtain a copy of -

Page2of §
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D.efendant’s -applicable insurance policies, but to no avail. -On February 24, 2009,'P1aintiff sent -
I letters to Defendant’s.counsel seeking responses to the discovery.

7. Plaintiff’s counsel, Mr.-Aldrich, "atternpted to’ discuss this discovery issue with -

Defendant’s counsel, Mr. Harry Kuehn as well On or about March 6, 2009, Plaintiff’s counsel

1| contacted ‘the office of Defendant’s counsel Mr. Aldrich was 1nf0rrned that Mr. Xuehn was not |

avarlable Mr. Aldrich lefta message wrth Mr. Aldrlch’s phone number and asked that Mr. Kuehn |

return the call. No return call ever came,

- 8. ‘On 4March 18, 2009, ‘M. Aldrich again contacted the”of.ﬁce.sof“Mr'.:Kuehn. Mr. .:'
§ A’ldrioh: was informed that Mr Kuehn was not available. Mr. Aldrioh left a'mes'sa_'ge with ‘Mr.. :
Aldrienfs phone jnurn'bver and asked that Mr. Kuehn return the call. No return .caﬁ ever came.
| @bibiery o ) |

Documents' inc'luding 'informat-'ron regarding :a'ny .insurance poiieies that rrray prow'/ider coirerag‘e for .

9.  OnMarch 42,3’,‘.-200_9, Plaintiff filed 2 Motion to Compel .Defendant’s‘Produetionlof _",

the incident as. contemplated in the Plarntrff.‘s second request for do cuments Thiis motron was heard .

'on Aprtl 27, 2009 The Defendant’s attorney, Mr Kuehn attended the hearrng Mr Kuehn dldnot 1
i oppose the motron to. compel and agreed at the heanng 1t was Warranted Mr Kuehn prov1ded no.|
, explanauon as to why: Defendant farled to respond to all dlscovery requests Mr Kuehn aoreed )

-' sanctrons were warranted however he d1sputed the amount of sanctlons

B awarded John Aldrlch Esqg., $750 00in sanctrons for havrng to- brmg the motlon A Notrce of Entry - |
of Order on the order. grantrng the motion to cornpel was entered on May 18, 2009 It'was served '
: by mail on Defendant on May 14, 2009. Defendant never complied wrth the Order..

11.  On June 16, 2009 Plaintiff filed a Motion to Strike Defendant’s Answer and |

Counterclaim due to Defendants.oornplete failure to comply with dtscovery requests and-this Court’s -

Order. The Defendant’s counse] again attended the he and again pr ()V'ld?d no exnlana‘rlon as

to why Defendant failed to respond to all discovery requests, but stated Defendant would comply

Page 3 of 8

10 At the ‘hearing on Aprﬂ 27 2009 this Court granted the Motlon to Compel and f
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with-discovery requests.

12, The'Co'urtA denied PlaintifPs Motion to Strike based on Defendant’s .counsel’s

{ promises to comply. This Court did, however, order Defendant to comply with the Order granting .

Plaintiff*s Motion to Compel and to respond to Plaintiff’s discovery requests by August 12, 2009

or Defendant’s Answer-and Counterclaim would be stricken. The Court also ordered Defendant to
pay a $1,000 sanction. ‘ _
o 13, To date, Defendant has failed to comply with the order of thisHonorable Court and .
: _resnond to Plaintiffs discovery.requests. Deféndant’s-counsel has pai'd the $1,750.00 in sanctions
1 as ordered by the Court. ._ | L | ‘ . o |
14, Plauntlff is. entltled to the d1500very responses, and in fact Defendant has adm1tted 1
|l .as much .on more than one occasmn Nevertheless Defendant refused and contmues to refuseto
_respond A | o _b
15, | ~Beceuse Defendant »teiled »andzre_fu‘sed o 'follow thls Court’ -order'end .nrovide the in l.
: | requeSted infdrmation-. Pla'intiff ’hrought'tts ﬁrst 'Exlf'arte MotiOn for Order.'to Show ;’Cause Why :
: -'-Defendant and Her Counsel Should Not Be Held in Contempt The Order to Show Cause was -
? .granted and a hearmg was scheduled on’ September 28 2009 A conference ‘was held in chambers
|l soas o av01d embarrassrnent to Defendant’s oounsel Followmg the conference the Court ordered "

“(A) That Defendant’s counsel shall have until close of busmess on Oetober 12 1

: 2009 to comply w1th the Order Granting Platntlft‘ s Motion to. Compel and |

. prov1de responses to Plamtlff’s Request for Productlon of Documents, |

1 ncludmg the requested 1nsurance 1nformat1on ,
(B) - That if. Defendant does not prov1de the above—descnbed information by
: October 12,2009, .Defendant’ s.counsel will'be held in contempt of court and
v' will be fined $150.00 per day, beginning Oetober 13, 2009, until said

information is provided. The days shall be calculated on a seven-day week.

(C) -~ Thatifthe above-described informationis not provided by October 12,2009, "

Page 4 of 8
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the Court will strike defendant’s. pleadings in their entirety. Plaintiff will not .

need to renew any motion regarding its request to strrke defendant’s

pleadings; Plaintiff will be able to simply submit an Order Striking the .

‘ ‘-Pleadrngs for srgnature by the Court. -

16. Defendant and her counsel fa11ed to provide the 1nformat10n at issue by October 12,

2009. Consequently, on or about November 4, 2009, the Court entered its Findings of ‘Fact,

Conelus1ons of Law and Order Strrklng Answer and Counterclaim of Defendant Susan Fallini and .
‘Holdrng Defendant’s: Counsel in Contempt of Court. Pursuant to said Order, Defendant’s counsel, -
I—Iarold Kuehn, Esq was held in eonternpt of Couirt and was ordered to pay to Plamttft‘s counsel
| John P Aldrlch Esq., $150 00 per day, begmmng Oetober 13, 2009 and contrnurng to accrue unt11 ‘
: 'the information. descrrbed above is provrded The Order prov1ded that the days shall be calculated

| ona seven day Week and that the Order shall. constrtute a Judgment upon Whlch Mr. Aldnch can

execute Interest on unpard balances was. ordered to accrue at the statutory rate

. _-1:7,. : Agam in contraventlon of the’ Court’ s orders Defendant and her eounsel have faﬂed 4
f:.and refused to provrde the mforrnatron they have been ordered to provrde Deefndant’s eounsel S
utter refusal to. ablde by the Court’s orders has stalled and frustrated the ht1gat10n process

1:8'._ ' On or about Apnl 7, 2010 Plarntrff agaln brought an Ex Parte Motlon for- Order 1o _
1 Show Cause Why Defendant Susan Fallini and Her Counsel Should Not Be Held in Contempt of-
Al Court and Poss1ble Sanctrons Be Irnposed On or about Aprll 19, 2010 the Court entered the Order :

to Show Cause and seta- hearrng for Monday, May 24, 201 0.

19, As w1th the prior Order to Show Cause (andseveral other motions), despite personal :
3 service on Defendant’s counsel, neither"Defendantnor her counsel responded in Writing to the Order .
| to-Show Cause..

20. | The Court held ahearrng on Monday, May 24 2010. Thomas Gibson, Esq., the law |

appear at the hearing.

. Page 5 of 8

Tarry Kuehn, Esq., ap eared on behalf of Defendant Defendant Susan Fallini did not

0432



V=T -C RN |

21.  During the hearing, Mr. -Gi.b'son indicated he had notseen the file and provided no

valid excuse for Defendant’s or Defendant’s.counsel’s failure and refusal to abide by the Court’s .

prior orders Mr. Aldrich also advised the- Court that over 220 days had passed sineethe- Court-
1rnposed sanction began to accrue, and that over $30,000.00 was now due pursuant to that sanctlon ,

22,  Mr. Gibson made specific representatmns to-the Court that the client, Defendant |

Susan Fallini, was unaware of the status of this case. Mr. Glbson also made specific representations

that he wouild obtain the information at issue immediately and prov1de 1t to Plamtlff Mr. Aldrich :
‘ requested that the Court impose-a $5,000.00 sanction, aswell as a. $500 00 per day sanetlon startmg |
on May 25,2010, until Defendant prov1des the 1nformat10n The- Court 1rnposed the $5,000.00 :
sanction upon Defendant’s counsel The Court advised both counsel that the Court would give | ,
Defendant until June 1, 2010 to comply w1th the Court S prror orders before 1noreasmg the daily | o
: .sanctlon from $150 00 per day to $500 00 per day ' . |
23. . Plamtlft‘ s counsel also: requested that the Court 1ssue a bench wartant for Defendant I}

il Susah Falhm gwen her fa11ure o appear as. ordered by the Court.on two occasions. The Court

'.Defendant does not cornply this tlme

CONCLUSIONS OF LAW

Based on the Flndmgs of Faot as set forth above the: Court makes the followmg conoluswns 1.
oflaw.. _ o N _ ' 4 ‘ |
R T Pursuant to 'NRC? 34, Plaintiff has .the rig'ht'_to .reques,t doouments which ar.e '
1 discoverable :pursuant'to NRCP 26. Acoording to NRCP 34, Defendant .has 30.days fromreoeiﬁtof i _
| the requests for-production of documents to provide approprlate responses | .
© 2. - NRCP 34(b) permits aparty to seekreliefunder NRCP 37(2) if the party ‘who- recewes‘ |

dlscovery requests failsto respond appropnately NRCP 37(a) provides that the Court may enteran-

orde r compelling 2 non—reSponsive party to disclose the reouested mformatton

3. This Court has at least four times entered an order compelhng Defendant to respond ,

Page 6 of 8

! .deohned to do s0 -at -the. heanng on May 24 2010 but 1ndlcated 1t rnay be Wlllmg 1o do so if :
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1 'to Discovery requests.

4. NRCP 37(b)(2)(c) perrmts “an order striking out pleadmgs -or parts thereof,” for |
discovery abuses. -“Selection of a parucular sanction for ;drscovery abuses under NRCP 37 is
I generally- a matter committed to the 'sound.discretion ofthe district eourtt” Stubliv. BigInt’l T rucks,
Inc., 107 Nev. 309, 312-313,810:P.2d 785:(1991) (citing Fire Ins. Exchange v. Zenith Radio Corp.,
103 Nev v648 649, 747 P. 2d 911, 912-(1987) and Kelly Broadcasting v. Sovereign Bro:adcast,:% _

Nev. 188, 192, 606 P.2d 1089 1092 (1980. ))

5. “The Nevada Supreme Court held that default Judgments will be upheld ‘where “the

: -normal adversary process has been halted due to an unresponsrve party, because drhgent parties are :‘
‘en’cltled to'be protected agarnst mtermrnable delay and uncertarnty as to their legal rrghts * Hamlett :
. Reynolds 114 Nev 863; 963 P. 2d 457 (1998) (cﬂ:mg Skeen ». Valley Bank of Nevada 89 Nev. .:' .
_301 303, 511 P 2d 1053, 1054 (1973)

- -6_-. Defendant has prov1ded no responses whatsoever T0L has Defendant Ob_] eoted to any' T

1| request. Defendant has failed onat least four oecasrons 1o cornply wrth this’ Cour”c’s Order Atno |

: .tlrne has- Derendant or her eounsel grven any- excuse or Jusnﬁcatron for therr failure and. refusal 1o ‘

. .abrde by the Court’s orders ’ ’ ‘ » |
'7.’ B Defendant has been grven ample opportunny to comply Wlﬂ’l the Court’s Orders |

.Defendant has halted the htrganon process and the addltronal sanctlons of $5, 000:00 1rnmed1ate1y |

? and $500 00 per day begmmng June 1, 2010 1f. Defendant does not comp]y wrth the Court s prior

orders are approprrate under the cn‘cumstances :

ORDER

Based on the Findings of Fact and Conclusions of Law, as setforth above:

ITIS HEREBY-ORDERED that Defendant"s counsel, Harold Kuehn, Esq., 1s in conternpt

of Court and rnust pay to Plaintiff’s- counsel John P Aldnoh Esq., $5,000.00, in addltron to the -
$150.00

D_.
,:S‘
;D
D"
e
aQ
SD
)))
C

0
]
=
13

Tuing on O(_‘.to_be.pB 2.009. and -‘which continues ‘[O accrue until the

| Defendant and her counsel ,o.omply withthe Court’s prior orders, including providing the information

Page 7of 8
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sought by Plaintiff.

|| the.event Defendant does not comply with the Court’s prlor- orders by Junel , 2010, Mr. Kuehn will

: -statutory rate.
ITIS'SO:ORDERED.
DATEDt}usD\' dayofxwewe o :2010
R@@ERT W. t.
) DISTRICT COURT JUDGE '
: ’Subm1tted by |

I

“ /J’ P Aldrich, Esq

evadaBar No 6877 o
1601 S. Rainbow Blvd., Suite.léQ :

| Las Vegas, Nevada 89'1_46

Attorneys for Plaintiff

Page 8 of 8

"~ IT IS FURTHER ORDERED that Defendant shall prov1de the information sought by

"Plaintiff, and which Defendant and her counsel have been ordered to prowde by June 1, 2010. In |’

be held in contempt of Court again and must pay to Plaintiff’s counsel, John P. Aldrich, Esq.,
"$500.00 per day, beginning June 1,201 0,.and continuing to accrue until the information described
above is provided. The days shall be calculated ona eeven-day ‘week, and this Order shall constitute ,

a judgmentupon which Mr. Aldrich can execute. Interest on unpaid ‘Zbalaﬁces shall accrue at the |'
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- 'ESTATE OF MICHAEL DAVID ADAMS,

Case No. CV 24539 , ‘
Dept. 2P o b eelz A %00
- REBECOA BALLARD

IN THE FIFTH JUDICIAL DISTRICFI“&C‘O‘URZI’ OF THERK
STATE OF NEVADA, IN AND FOR THE C@UNTY @T'NYE

by and through his mother JUDITH
ADAMS, individually and on behalf of the
Estate

- Plaintiff,
vs. | o | ORDERAFTER HEARING

SUSAN FALLINT, DOES I-X, and ROE
CORPORATIONS I-X, inclusive

Defendants.

N
By

"fhis matter is révar.ding a motorVéhicie ac:ciden’finvolvingT Michael Adams and a
He1ef01d Cow owned by the Defendant. On June 24 2010 Plaintiff filed an App ication
f01 Default Judgment against Defendant Susan Falhm Plfuntlff requested $2,500,000 f01
grief, sorrow, loss of support; $1, 640 696 for lost career earnings; ‘55 000,000 for hedonic
d'Lmages loss of hfe s pleasure, ’md enjoyment; $35 000- for Sanctions already levned
against Defendants; $50,000 for attorney’s fees; and $5,188.85 for funeral and other
rclatéd expensés for a total of $9,230,884.85. Defendants filed an Op_posAition on June 24,
2010. A hearing was held on this matter on JLlly_ 1.9, 2010, in which Plaintiff and
Defendants appeared with their counsels. 'A-f_ter.heal;ing arguﬂlents from both sides

regarding the Defendant’s violation of procedural rules, the Court denied Defendant’s
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Motion for Reconsideration and proceeded with the Prove Up Hearing and Canceled the

Trial scheduled for August 2010. Judith Adams, Anthony Adams, and Susén Fallini were

sworn in and testified. Thc ,pafties’ counsel gave their closing statements. The Court
heard testimoﬁy,‘ chnsels’ statements and élfgxlments, and reviewed the pleadings on ﬁl.e
herein, This Order follows.
| ORDER
IT IS HEREBY.ORDERED that the Defendant’é Motion for Reconsideration is
DENIED . |

ITIS FURTHER ORDERED that the Comt grants the Pl amt1fi $1 OOO 000 in

Damages for Gr1ef Sorrow, and 1oss of support

IT IS FURTHER ORDERED that the Court grants the Plaintiff $1, 640 696 in

Damages ;t01 future lost earmngs

IT IS FURTHER ORDERED that the Court grants the Plamtlff $SO OOO in

Attomey S Fees

IT IS FURTHER ORDERED that the Court glants the Pl "untlff 335, OOO in -

sanctions levwd against the Def Ftandzmt

T IS, FURT HER ORDERED that the Court grants the Plamtlff $5,188.85 in
funeral and othcr related expenses.
IT IS FURTHER ORDERED that Plaintiff's request for Hedonic daimages is

DENIED.
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DATED this 12 day of August 2010.

DISTRICT JUDGE
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ESMERELDA, MINERAL AND NYE COUNTIES

CERTIFICATION OF MAILING
The undersigned hereby certifies that on the 412“‘ day of Au gusf 2010, he mailed
copieé of the foregoing ORDER AF TER HEARING to the following:
John P. Aldrich, Esq. |

ALDRICH LAW FIRM, LTD.
1601°S. Rainbow Blvd., Suite 160

Las Vegas, NV 89146

John Ohlson Esq.

. BOWEN, HALL, OHLSON & OSBORNE

555 South Center Street
Reno, NV 89501

Katherine M. Barker, Esq.

' LAW OFFICE OF KATHERINE M. BARKER
:823'S. Las Vegas Blvd., Ste. 300
. Las Vegas, NV 89101

&/72\

C. PAUL TECHO -
Law Clerk to
DISTRICT JUDGE
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John Ohlson, Esq

Bar Number.1672

275 Hill Street, Suite 230
Reno, Nevada 89501
Telephone: (775) 323-2700

Jeff Kump, Esq.
Bar Number 5694
Marvel & Kump, Lid.

Elko, Nevada 89801

Telephone: (775) 777-1204
Attorneys for Susan Fallini

FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

LR

Estate of MICHAEL DAVID ADAMS,

| By and through his mother TUDITH ADAMS,

Ind1v1dually and on behalf of the Estate R
- CaseNo.: .C\_f24539

Plamtlff - o
A ' Dept.No.: = 2P -

| SUSANFALLINT, DOES I, and
| ROE CORPORATIONS IX, inclusive, .

Defendah.t._v' o
|AND ALLRELATED CLAIMS.

- /

- NOTICE OF APPEAL

TO:  Plaintiff, and her counsel of record, John Aldrich, Esg.

Notice is given that Defendant SUSAN FALLINI, appeals to.the Supréme Court of
1111

1771/

11117
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Nevada from: (1) the August 12, 2010 Order After Hearing.

DATED this _/ day of September, 2010,

) AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person. -

Dated this z day of SeptemEer, 2010.

..V‘

Bar Number 1672 . -

25 Hill Street, Suite 230
Reno, Nevada 89501
Telephone: (775)323-2700

Jeff Kump, Esg. . -
Bar Number 5694

Marvel & Kump, Lid.
Elko, Nevada 89801

Telephone: (775} 777-1204
Attorneys for Susan Fallini

0443



]

(o T - IS B«

AW

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby cert1fy that I am an employee of JOHN OHLSON, and

that on this date I personally served a true copy of the foregoing NGTICE OF APPEAL, by the

method indicated and addressed to the following:

John P. Aldrich, Esq. e : X V1a U.S. Mail
Aldrich Law Firm, Litd. : ____ ViaOvernight Mail
1601 S. Rainbow Blvd., Ste. 160 _____ ViaHand Delivery
Las Vegas, NV 89146 X ViaFacsimile

Via ECF

DATED this j day of September, 2010,

}MV\/
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IN THE SUFREME COURT OF THE STATE OF NEVADA

"INDICATE FULL CAPTION:

Appellant(s),
, No, - 568440
ESTATE OF MICHAEL ADAMS, = : : DOCKETING STATEMENT
BY AND THROUGH HIS MOTHER JUDITH ADAMS, . CIVIL APPEALS '

s]:NDIVEJUAi,L'Y AND ON BEHALF OF THE ESTATE,

T

Respondent(s), -

‘GENERAL INFORMATION _ .

!

All appeliants not in proper person must complete this docketing statement. NRAP 14(a). The purpose
of the docketing statement is to assist the Supreme Court in screening jurisdiction, classifying cases for

en banc, panel, or expedited treatment, compiling statistical information and identifying parties and
their conasel. ' : ' L L R - '

This statement must be completed fully, accurately and on time, NRAP 14(c). The Supreme Court may

impose sanctions on connsel or appellant if it appears that the information ‘provided is incomplete or

inaccurate. Id, Failure to attach documents as requested in this statement, completely fill out the -
statement, or to fail to file it 'in a timely manner, will constitute grounds for the imposition of

sanctions, including a fine and/or dismissal of the appeal.

This court has noted that when attorneys do not take seriously their obligations under NRAP 14 to
‘comylete the docketing statement properly and comscientiously, they waste the valuable judicial
resonrces of this court, making the imposition of sanctions appropriate. See KDI Syivan Poois v.
“Workman, 107 Nev. 340, 344, 810 P.2d 1217, 1220 (1991). Flease use tab dividers to separate aoy
attached docnments. :
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1. Judicial District _ FIFTH Department____ 2 County___ NYE

Judge  Robert W. Lane ; District Court Docket No. CV0024539
2. Attorney filing this docket statement: . , .
Attorney__ _John Ohlson, Fsq. : .Telephone, (775) 323-2700
Firm_ John Ohlson.

Address 2775 Hill Street, Suite 230 Reno, Nevada 89501

Client(s) Susan Fallini

1f this is a joint statement completed on behalf of multiple appe]lants, add the names and addresses of .
other counsel and the mames of their clients on an additional sheet accompanied by a certification that
they concuy, in the filing of this statement. :

3 Attorney(s) xepresentmg respondent(s): . . ,
Attorriey__John Aldrich. Bsq. . . Telcphone (702) 853-5490
Firm___Aldrich Law Firm, 1td . ' '

Address___1601 5. ‘Rainbow Blvd., Suite 160, Las Vegas, chada 89146
Chent(s) Estate of Mlchael Adams, By and Ifhrough his Mother Jud1th Adams, Indmduallz and on

_ Behalf of the Estate.

4. Natilre of A.dispos;iti'on below (check all that apply):

D'Judgmentafter'bcnch trial o ' 4 o Grant/ Denial of NRCP 60(b) relief

O Judgment after jury verdict - g [ Grant/Denial of injunction -

O Summary judgment ’ o - O Grant/ Denial of declaratory rehef

¥ Default Judgment - ' O Review of. agency determination

[ Dismissal S . T Divorce decree: ' :
O Lack of jurisdiction : o O Original O Modification . :

T I_) Failuge o stateTarclatmy T T e [F-@ther-disposition-(specify):- s e
[ Failure to prosecute

. O Other (specify)

4

5. Does this appéal raise issues concerning any of the following: ~ No.

O] Child custody . [ Termination of parental rights
OVenue 00 Grant/Denial of injunction or TRO
O Adoption - O Juvenile matters

2
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6. Pending and prior proceedings in this court, List the case name and docket:number of all ‘appeals or
original proceedings presently or previously pending before this court which are related to this appeal:

N/A

7. Pending and prior pioceedihgs in other courts. List the case name, number and couﬁ of all pendilig
-and prior proceedings in- other courts which are related to this appeal (e.g., bankruptcy, consolidated or

. bifurcated proceedings) and their dates of d1sp051t10n

N/A

8, Nature of the action. Briefly describe the nature of the action, inéludix_,lg a Tist of the causes.of action
pleaded, and the result below: ' '

This action ‘arises out of damage c1a1ms for wrongful death due to alleged neglzcence asserted by Plaintiff
Estate of MICHAEL DAVID ADAMS by and through his mother JUDITH ADAMS, Individually and
on behalf of the Estate against Defendant Susan Fallini, as a result of a July 7, 2005 automobile versus
cow accident, wherein Michael Adarmns died. The action proceeded to default, “including the granting of a

Tpaurt:lal summary judgment and the striking of Defendant ‘Susan Fallini’s Answer and Counterclaim. '

_ Furthcr, the District Judge vacated the trial and returned an award in favor of Plaintiff .and agamst '

~ Defendant Susan Fallini. An Order was enteréd on. Augost 12, 2010 in the -principal amount of

A : _$1 000,000 for damages for grief, sorrow and loss of support together with daxnages for future lost earnings
in the amount of $1,640,696, attorney’s fees in the amount of $50,000, sanctions in the amount of $35,000 .

and funeral expenses in the amount-of $S 188.85. This appeal is. from the August 12, 2010 Order After
Hearmg. : :

9. Issues on appcal State concxsely the; prmc1pa1 1ssue(s) in this appeal

(1) Whether the district court committed a reversible euor in denylng Defendant’s Mumm for"

Recopmderaimn
. (2) Whether the dxsmct court erred vacating the jury trial herein, and determiningbdax‘nages.
'(3) Whether damages awarded by the dxsmct coﬁrt Were exéessive; and without a legél basis.
10. Pending proceedings in this court raising the same.or similar lsenes If you are aware of any
proceeding presently pending before this court which raises the same or similar issues raised in this appeal

Tist the case name and docket number and identify the same-or smular 1ssues raised:

The nndersiened is not aware of any proceeding presently pending before this conrt which raise the

3
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same or similar issues to those raised in the present appeal.

11. Constitutional issues. If this appeal challenges the constitutionality of a statute, and the state, any

‘state agency, Or any officer or .emyployee thereof is not a party to this appeal, have you notified the
-cletk of this court and the attorney .ge_neral‘in- accordance with NRAP 44 and NRS 30.1307?
N/A___ X~ VYes ~__No__ o - ' o

1

“Tfnot, explain

12,:Other issues. Does this appeal mvolve any of the following 1ssucs7 '

[0 Reversal of’ well-setfled Nevada precedent {onan attachment, 1dennfy the cases(s))

O An issue arising under the United States and/or Nevada Constfcuﬂons
OA substantial issue of ﬁrst-nnpressmn
O An issue of public policy

' [ Anissue where an banc con51deratmn 18 necessary to maintdin umfomnty of this court’s decisions

.0 A ballot question

If so, explam

13. Trial. If this action proceeded tortril, how many days did the trial fast?__N/A
- Wasit abench or _]U.I'Y trial? . .

. 14 Imhcml disqualification, Do -you intend to file a motlon to dxsquahfy or have a Jusuce recuse
him/herself from paInc1pat10n in this appeal Ifsq, Wthh Justice? © _ o
__N/A . . . |

TIMEL]NESS OF NOTICE OF APPEAL

e e <15 ~Pate-of- entry of-written-judgment-or- order appealed From: wAugust«12w291 0-(; Attached asBxhibite]) o im- m{

Attach a copy. If more than one judgment or order is appealed from, attach copxes of each Judgment or
i rder from Wlnch an appeal is taken. -

(2) If no written Judgment or order was filed in the district court, explam the basxs for seeking appeliate’
reV1eW

16 Date written notice of- entry of judgment or order servcd August 17, 2010 (Attached as Bxhibit ZL
Attach a copy, including proof of service, for each order or judgment appealed from.

(a) Was service by delivery : or by mail ___by United States Paostal Service (specify).
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17. If the time for filing the notice of appeal ‘was tolled by a post-gudgment motion (N'RCP 50(b),
52(b), or 59), :

(a) Specify the type of motion, and the date and method of service of the motiop, and daté of filing.

NRCP 50(b) Date served____ By delivery. or by mail B Date of
" NRCP 52(b) Date served. By delivery. ' or by mail.____ Date of
‘ ﬁl“ NRCP 59 __Date served_____ By delivery or by mail __Date of
filing ' , . :

Attach copies of all post-mal tu]lmg motions,

: NOTE: Motions made pursnant to NRCP 60 or motlons for reheanng or reconsnderaﬁon do mot
toll the time for filing a notice-of appcal

(b) Dateof entry of’ written- order resolvmg to]]mg monon . ' Attach a copy
) Date written notice of entry of order resolvmg motion served | Attac‘h a copy, o
mcludmg proof of scmce -
O Was service by dchvery ' or by mail_- . (specify).

18, Date notice of appeal was ﬁled Sevtember 10 2010 _

(@) If Tmore. than one party has appedled ﬁom the judgment or order 11st date each notice of appeal
‘was filed and identify by name the party filing the notice of" appeal : . :

19, Specify statute or mle govemmg the time hmlt for. filing the notlce of. appeal e. g o NRAP 4(a),- _
NRS 155. 190 or other: ,

NRAP 4&&3.NR8155.1-90.

SUBSTANTIVE APPEALABILITY

20. Specify the statute ox other anthonty granm:g ‘this court JIlI‘lS(thlOIl to review the Judg[ncnt or
“order appealed from:

NRAP3AM®)1)__ X NRS155. 190 (specify subsecmon)

NRAP 3A(D)(2) ~___NRS38.205 ' (sperfy subsecnon)
NRAP 3A([B)(3) NRS 703:376
Other (spec1fy)
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'“1—2'ITI:is‘raii-parﬁts*iﬂvoiveﬁ‘ixrth'ewcﬁon‘hrt’hrdistﬂttcwﬁ

Ellxplain how-each authority provides a basis for appeal from the judgment or order:

‘The district court’s order vacating a jury trial, denying defendant’s motion for reconsidefation and

awarding damages to the plaintiff resolved, ﬁna]ly, the action below, was a’ findl judgment against
defendant for which defendant has no recourse in district court.

. Plaintiff Estate of MICHAEL DAVID ADAMS, by and through hls mother JTUDITH ADAMS
Individually and on behalf of the Estate

Defendant Susan.FaIlini :

(a) If all parues in the dlstnct court:are not parties to this appeal explain in detail why those parties are
not involved in this appeal, e.g., forma]ly dismissed, not served, or other:

22. Give a brief 'descnptmn (3to 5 words) of each party's separate clmms, counterclaims, cross-claims

o1 third-party claims, and the trial court's disposition of each claim, and how each clajm was Tesolved '

- (i. e., order, judgment, stlpulauon), and the date .of dxsposmon of each claini. Attach a copy of each
. dlsposmon _

Plaintiff's Claims: o ' Wrongful Death.’
Defendant’s Cross$C1ai1:t5' Destructlon of Property

See dlspUSlt'lon of Plamtlﬁ"s dalms in Order After. Heanng, dated August 12; 2010 (Attached as

‘EXthlt .

See dlsposition.of Defendant’s counterclaim in Findings of Fact, 'ConcluSions of Law and Order
Strik'lng Answer and Counterclaim dated November 4, 2009 gAﬁached as Exhibit 3).

23. Attach copies of the last-filed version of a]l complaints, counterclalms, and/or cross-clauns ﬁled m.

,the (hsmct court.

Complamt (Attached as Exhibit 4)
Answer and Counterclaim (Attached as Exhibit. 5)

dindicate ALL the claims alleged below and the rights
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25, If you answered "No" tothe immediately previous question, complete the foﬂoﬁing:
- (a) Specify the claims remaining pending below: T o
(b) Specify the partieé remaining below:

(©) Did the district court certify the judgment ot order z;.ppéaled from as.a final judgment putsuant to
NRCP 54(b): , _

_ Yes No__- If "Yes," attach a copy of the certification or order, including
- any notice of entry and proof of service.

(d) Did the district court make an express determination, pursuant to NRCP 54(b), that there is o 'jusf
reason for delay and-an express direction for the entry of judgment: :

Yes No

_ .26; If yon answered "No" ‘to any part of question 25, explain the basis for seeking appellate review
(e.g., order is independently appealable under NRAP 3A(b)): ' s :

- 'VERIFICATION

_ 1 declare mider--penalty of perjury that I have read this docketing Statement,.that the
information -provided in this docketing statement is true and complete to the best of my knowledge,
information and belief, and that I have attached all required documents to this docketing stafement.
\ . . ' .

Date | / J

Susan Fallini . John Ohison. Bsq. & Jeff Kump. Bsq. .
Name of Appellant ' . ‘ Name of cougsel of record :
alsal1)

igngtu‘f;éf tounel"of record

Nevada, Washoe County
State and county where signed
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CERTIFICATE OF SERVICE

T certify that onthe 29 dayof___S &‘D’Y‘E&M%E’ﬂ-/ ' , 2010, I served acopy of
this completed docketing statement upon all counsel of record:

O By petsonally serving it upon him/her; or

E@y—ﬁmﬂﬁg—i‘c—by—ﬁrst—elas&maﬂ—wi&wﬁfﬁdem—pes-tage—pfepa-id—te—theffeﬂewing-addfes.ﬁ(es}:

John Aldrich, Esq.

ALDRICH LAW FIRM .
1601 S. Rainbow Rd., Suite 160
Las Vegas, NV 89146

Dated this__ 2% day of._ _SEATEMBER ‘ .20_.10.\ i
Si a.‘ai%e' %
8
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Nevada Office of the Attorriey General

100 Notrth Carson Street
Carson City, NV 89701-4717
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CASE NO. CV-31449
DEPT.|

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF NYE

SUSAN FALLINI and JOE FALLINI,

Plaintiffs, DEFENDANT HON. ROBERT W. LANE’S
MOTION TO DISNiISS COMPLAINT
Vs. FOR DECLARATORY RELIEF

THE HONORABLE ROBERT W. LANE,
TONY ADAMS, JUDITH ADAMS, JOHN P.
ALDRICH, ESQ., HAROLD KUEHN, ESQ., )
and Does | through V, jointly and severally, )

Defendants.

-Gardner, Case no. 3:09-CV-00270 (D. Nev.).

Defendant HONORABLE ROBERT W. LANE (Judge Lane), by and through his
attorneys CATHERINE CORTEZ MASTO, Attorney Genéral of the State of Nevada and
Solicitor Generél C. WAYNE HOWLE, submits this Motion to Dismiss Plaintiffs Susan Fallini
and Joe Fallini’s [Fallinis] Complaint for Declar'atory Relief on the basis of Rules 12(b)(1) and
12(b)(5) of the Nevada Rules of Civil proceduré and the following points and authorities.

‘ |. BACKGROUND

Suit against a judge with whose judgment the plaintiff disagrees, though common
enough,1 is improper. Judges, as demonstrated below, are absolutely immune from suit.
Further, in this instance the p’rdceeding is anomalous and unheard-of: although styled a

complaint, it might be better characterized as a fugitive appeal or request for rehearing not

1 Just in undersigned counsel's recent practice, the following suits against judges have
been dismissed: Bax v. Hon. Janet Berry, Case no. 3:10-CV-00605 (D. Nev.), Beckner v. Hon.
Susan Johnson, et al, Case no. CV08-7504 AG (JWJ) (C.D. Cal.), Ogilvie v. Hon. Linda

1
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Nevada Office of the Attorney General
100 Nozrth Carson Street

Carson City, NV 89701-4717
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summary judgment on July 29, 2008, and an award of summary judgment against Fallini on

co C

provided for in the rules. As a de facto collateral attack on a judgment, it also affronts judicial
repose. Finally, a pending appeal at the Neyada Supreme Court precludes the action. There
are thus multiple reasons it should be dismissed. |

The matter at which this action is targeted is a separate docket in Department 2 of this
same court. In Estate of Michael David Adams v. Susan Fallini, Case No. CV-0024539, claim
was made for damages arising when a vehicle struck a domestic cow on a highway in 2005.
A death resulted from the collision.

The complaint was filed four years ago, in April of 2007. As the Court’'s docket sheet
shows, see Attachment 1, the litigation was joined and the parties—both represented by
counsel—engaged over many months. ‘ |

As recounted in the detailed findings and conclusions filed in CV-0024539 on Juhe 2,
2010, see Attachment 2, Susan Fallini's counsel was remiss in the litigation and unresponsive
to the Court on numerous occasions, leading to a finding of contempt. -Pr‘eceding the

contempt finding, consequences from Fallini's counsel’s inaction included an award of partial

her counterclaim on October 16, 2008. Ultimately default was entered against Fallini oh
February 4, 2010. Attachment 3. Default judgment was entered on August_ 12, 2010 fo||oWing
a hearing at which new counsel for Fallini appeared. Attachment 4. The new counsel's
argument was that his ,predecéss_or had “suffered some sort of mental breakdown, and
allowed this case . . . to bec_ome the “train wreck’ that it is, without informing his client, Ms.

Fallini.” Attachment 5. ,
l. APPLICABLE | EGAL STANDARD

The court in this case should dismiss the Fallinis” complaint if if lacks jurisdiction over
the subject matter. NRCP Rule 12(0)(1)

The court may also dismiss the complaint “pursuant to NRCP 12(b)(5), but only if it
appears to a certainty that a plaintiff can prove no set of facts which would entitie [them] to
relief. All allegations pled must be accepted as true.” Bergmann v. Boyce, 109 Nev. 670, 674-

75, 856 P.2d 560 (1993) (internal citations omitted). Dismissal is appropriate when the
2
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Nevada Office of the Attoiney General

100 Noxth Carson Street
Carson City, NV 89701-4717
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-1987). Although Judge'Lane in this case maintains that all actions taken were proper, this

Wrts

cr C’

allegations in the complaint are insufficient to establish the elements of a claim for relief.
Stockmeier v. Nevada Dept. of Corrections Psychological Review Panel, __ Nev. , 183

P.3d 133, 135 (2008).

Under these standards, the Fallinis' complaint should be dismissed.

lll. ARGUMENT
A. JUDGE LANE IS ABSOLUTELY IMMUNE FROM SUIT.
1. The Fallinis’ Claims are Barred by the Doctrine of Judicial Immunity.

It is well established that judges cannot be sued for their judicial acts. Mireles v. Waco,
502 US. 9, 9 and 11(.1 991), Stump v. Sparkman, 435 U.S. 349, 355-56 (1978).
‘Disagreement with the action taken by the judge . . . does not justify depriving that judge of
his immunity. . .. [Tlhe doctrine of judicial immunity is thought to be in the best fnterests"'of
the proper administration of justice.” /d. at 363. See also Marvin v. Fitch, 126 Nev. __,232
P.3d 425, 429 (2010) (“[a]bsolute immunity protects judicial officers from collateral attack and
recognizes that appellate procedures are the appropriate method of correcting judicial error”).

The pol_icy‘ of extending judicial immunity ensures independent and disinterested
decision-making, and the availability of the immunity is broadly construed. Ashelman v. Pope, |
793 F.2d 1072, 1078-79 (9th Cir. 1986). See als.o’ Bradley v. Fisher, 80 U.S. 335 (1871);
Mullis v. United States Bankruptcy Court for the District of Nevada, 828 F.2d 1385 (9th Cir.

absolute immunity insulates judges even when the plaintiff alleges the judge's acts are due to
malicious or corrupt motives or when “the exercise of judicial authority is ‘flawed by the
éommiss‘ion of grave procedural errors.”™ In re Castillo, 297 F.3d 940, 946 (9th Cir. 2002)
(quoting Stump, 435 U.S. at 359). Judicial immunity applies “however erroneous the act may

have been, and however injurious in its consecjuences it may have proved to the plaintiff.™

/11
/11
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Ashelman, 793 F.2d at 1075 (quoting Cleavinger v. Saxner, 474 U.S. 193, 199-200 (1985)).2
2. Judge Lane Is Not a Proper Party Defendant.

As a corollary to the doctrine of absolute judicial immunity, it is also the rule that a

judge is not a proper party defendant in an actiori brought by a party dissatisfied with a

'proceeding. “When judges adjudicate, they are not proper parties to a lawsuit.” Fellows v.

Raymond, '842 F.Supp. 1470, 1471 (D. Maine 1994). If the rule were otherwise, a judge might
be embroiled in litigation evéry time a party disagreed with his decision in a case. He would
be required to find counsel, answer, sit for deposition, conduct discovery, and be subject to
diverse other aspects of litigation, which is not rightly his burden. Shielding judges from these
untoward functions is part of the reason for the rule of absolute judicial .imrhunity described
above. ‘“Like other forms of official immunity, judicial immunity is an immunity from suit, not
just from ultimate assessment of damages.” Mireles v. Waco, 502 U.S. 9 at 11.

In the instant matter, it is clear that Judge ‘Lane ‘has taken no action other than és a
District Court Judge, pursuant to statute, in the underlying case. Consequently, Judge Léne is
entitled to absolute immunit_y, and the Fallinis have failed to state a claim against him upon
which relief may be granted. The'Complaint against him must be dismissed.

_ _B... THE FALLINIS' PENDING APPEAL IN THE NEVADA SUPREME COURT
DEPRIVES THIS COURT OF JURISDICTION.

The instant action seeks declaratory judgment on the same issueé now pending on appeal in
the Nevada Supreme Court. See Attachment 6, Notice of Appeal. This Court, respectfully,
therefore lacks jurisdiction to decide the issues. The Nevada Supreme Court “has
consistently explained that ‘a timely notice of appeal divests the district court of jurisdiction to |
act and vests jurisdiction in this court.” "/Mack-ManIey v. Manley, 122 Nev. 849, 855, 138 P.3d
525, 529 (2006). In Huneycutt v. Huneycutt, 94 Nev. 79, 80, 575 P.2d 585 (1978), the Court

‘expressly adopted for civil cases the rule that a ‘district court has no authority to grant a new

2 In the context of federal civil rights, judicial immunity may not extend to declaratory
relief. See Supreme Court of Virginia v. Consumers Union of the United States, Inc., 446 U.S.
719, 735-37 (1980) (considering § 1983 action “challenging the Virginia Court's disciplinary.
rules governing the conduct of attorneys”). 4
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trial once the notice of appeal has been filed.” Smith v. Emery, 109 Nev. 737, 740, 856 P.2d
1386 (1993).

Simply, this action is not viable while the appeal is pending. The Fallinis may wish to
pursue every conceivable remedy, but their approach in this action is at odds with the law and
should be dismissed under NRCP Rule 12(b)(1). _ |

| C. FALLINIS® ATTORNEY’S NEGLECT IS ATTRIBUTED TO THEM; THEIR
RECOURSE IS AGAINST THEIR COUNSEL, NOT JUDGE LANE.

A client is bound by the acts of the counsel whom they choose to represent them in an
action. Masden v. Nevada, 99 Fed.Appx. 144 (9th Cir. 2004); cf. Five Star Capital Corp. v.
Ruby, 124 Nev. ___, 194 P.3d 709, 710 (2008) (considering whether claim preclusion
prevented a party from bringing a second lawsuit when the first lawsuit was dismissed under a
local court rule for failure to attend a pretrial calendar call). |

Although the Fallinis urge that the consequences of their counsel's neglect during the
litigation should not be 'visited on them, the law is otherwise. “Notice to an attorney is, in legal | -
contemplation, notice to his client. The attorney's neglect is imputed to his client, and the
cI'ient is held responsible for it. The client's recourse is an action for malpractice.” Lénge V.
Hickman, 92 Nev. 41, 43, 544 P.2d 1208 (1976) (internal citations omitted).

The same is true here as in Lange:

e e P Gty now SV Ihe Someeauoroes of (e acts
B o aient wiih our Sybion of fepreseniative. Mgaton
in which each party is deemed bound by the acts of his' lawyer-

agent and is considered to have notice of all facts, notice of which
can be charged upon the attorney.

Link v. Wabash R. Co., 370 U.S. 626, 633-634 (1962), (quoted in Pioneer Inv. Services Co. v.
Brunswick Associates Ltd. Partnership, 507 U.S. 380, 397 '(1 993)).

As in Lange, the relief available to Fallinis is against their counsel. It does not lie
against Judge Lane. |

D. DECLARATORY JUDGMENT IS NOT A SUBSTITUTE FOR APPEAL.

The Fallinis' action for declaratory relief in reality seeks a rehearing and

5
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redetermination of a previous outcome in the CV-0024539 docket. in effect, they are

| affirmed the claim preclusive effect of a dismissal on procedural grounds.® Significantly, it

‘defendant, the most salient problems are that (1) Judge Lane is absolutely immune from suit;

AR v

appealing to the other department of this court to provide a different result.

It is universally the rule that declaratory judgment does not provide a substitute for
appeal. See e.g. O'Callahan v. U.S., 293 F.Supp. 122 (D.C.Minn. 1968), Grand Trunk
Western R. Co. v. Consolidated Rail Corp., 746 F.2d 323 (6™ Cir. 1984), Shannon v.
Sequeechi, 365 F.2d 827 (10" Cir. 1966), Baier v. Parker, M.D.La.1981, 523 F.Supp. 288,
Savini v. Sheriff of Nassau County, E.D.N.Y.1962, 209 F.Supp. 946. Thus the Fallinis’ action
is improper as an ersatz appeal from the decision in their case in Department 2.

If not a de facto appeal, then the Fallinis’ action is an attempt to simbly retry the matter.
They are, however, left with the result that was obtained vin the first round of litigation. That

round was conclusive. In Five Star Capital Corp., 194 P.3d 709, the Court considered and

stated “whether a decision is correct does not affect its preclusive effect.” Id., 194 P.3d at
714, n.41. It also does not matter whether the result was “not a decision on the merits.” /d. at
715. This rule is necessary “to prevent a party from continually filing additional lawsuits until it
obtains the outcome it des_iresf” Id. at 716. The sarﬁe rule applies in this action, and requires
its dismissal.

IV. CONCLUSION

This action suffers -from many infirmities. With respect to Judge Lane as.a named

(2) the matter—through docket no. CV-0024539—is presently on appeal, thus depriving this
Court of jurisdiction; (3)~ the Fallinis are bound by the acts of their prior counsel; and (4) a
Iy
iy
111

3 “For claim preclusion to apply the following factors must be met: (1) the same parties
or their privies are involved in both cases, (2) a valid final judgment has been entered, and (3)
the subsequent action is based on the same claims or any part of them that were or could
have been brought in the first case.” Five Sta%Capital Corp., 194 P.3d at 714.
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declaratory judgment action is not pr;)per as an appeal from a prior decision. As a result of
these deficiencies, the action ought to be dismissed both for lack of jurisdiction and for failure
to state a claim upon which relief can be granted. Respectfully, therefore, Judge Lane
requests that his motion to dismiss be granted.

. DATED this 4th day of April 2011.

CAT ORTEZ MASTO |
Attorpe n ral for the Stat¢ f Nevad
A
rd

C\Wayne Howle\/ L7 VT
Solicitor General :
Nevada State Bar No. 3443

Appellate Division .

100 N. Carson Street

Carson City, Nevada 89701

(775) 684-1227; Fax (775) 684-1108
Attorneys for Defendant Robert W. Lane
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John Ohlson, Esq.
275 Hill Street, Suite 230
Reno, NV 89501

Jeff Kump, Esq.
Marvel & Kump, Lid.
217 ldaho Street
Elko, NV 89801

Attorneys for Plaintiffs

CERTIFICATE OF SERVICE

| certify that | am an employee of the Office of the Attorney General, State of Nevada,
and that on this 4th day of.April 2010, | served a copy of the foregoing Defendant Robert W.

Lane's Answer to Complaint for Declaratory Relief by mailing a true copy to the following:

ot

Vicki Beavers,.an emp"loyee of the
Nevada Attorney General's Office

0461



Nevada Office of the Attorney General

100 North Carson Street
Carson City, NV 89701-4717

© oo N OO o b W N -

I\JI\JI\)MNNNM[\).—\.—\_\_\.—\_\.—\_\_&_\
m\lmm-hwl\)—\oom\lmm-hm'\)—\o

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document ﬁled in case number
CV-31449, does not contain the personal information of any person. |

DATED this 4th day of April 2011.

X Wik Tidee

Solicitor General
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Y Case Summary G )
A - Run: 02/22/11

10:58:56
DC2100
Case #: CvV-0024539
Judge: ROBERT W. LANE
Date Filed: 01/31/07 Department: 02
Case Type: ,NEGOTH TORT/OTHER NEGLIGENCE
Title/Caption: ESTATE OF MICHAEL DAVID ADAMS, by and
through his mother JUDITH ADAMS,
individually and on behalf of the ESTATE
VS.
SUSAN FALLINI, DOES I-X and
ROE CORPORATIONS I-X, inclusive
- COMMENT : _ FILE IN PAHRUMP
Parties: Name (s) : . Attorney (s)
Plaintiff(s) ESTATE OF MICHAEL DAVID ADAMS JOHN P. ALDRICH
ADAMS, JUDITH JOHN P. ALDRICH
Defendant (s) FALLINI, SUSAN KUMP, JEFF
Hearings: : .
Date Time Event Reference

04/30/07 9:00 OBJECTION TO PAHRUMP AS ¥FORUM AND MOTION. ..
-JUDGE: ROBERT W. LANE
CLERK: SHEILA WINN
CLERK: RACHEL ALDANA
BATILIFF: GERALD (BEAR) SMITH

APP: HARRY KUEHN ON BEHALF OF THE DEFENDANTS . MR.
KUEHN STATES THAT THIS MATTER WAS INITIALLY F ILED
IN CLARK COUNTY AND THEN WAS MOVED HERE. MR. . KUEHN

ARGUES THAT THE DEFENSE HAS THE RIGHT TO LITI GATE
IN THE COUNTY SEAT.THE COURT CLARIFIES MR. KU - EHN'S
ARGUMENT. JOHN ALDRICH IS PRESENT FOR JUDITH ADAMS
AND HE STATES THAT PAHRUMP IS A NICE MIDDLE G ROUND
FOR EVERYBODY. THE RELEVANT PARTIES LIVE IN T WO
SEPARATE AREAS, ONE IN SOUTHERN CALIFORNIA AN D ONE
IN TONOPAH. IT SEEMS TO HIM THAT AS LONG AS I T IS
THE CORRECT FORUM, IT SHOULD BE ALLOWED TO PR OCEED
HERE IN PAHRUMP. THE COURT NEEDS CLARIFICATIO N OF
THE RULE THAT THE DEFENDANT HAS A RIGHT TO CH ANGE
VENUE AND WILL REVIEW THAT RULE FURTHER. MR. KUEHN
OFFERS FURTHER ARGUMENT. THE COURT WILL ISSUE A
RULING WITHIN A FEW DAYS. ‘
07/14/08 9:00 MOTION FOR PARTIAL SUMMARY JUDGMENT 5/19 ELEANOR

JUDGE: ROBERT W. LANE

CLERK: RACHEL ALDANA

BAILIFF: GERALD (BEAR) SMITH i

APP: JOHN ALDRICH IS PRESENT FOR THE PLAINTIF F.

MR. ALDRICH BRIEFS THE COURT THAT THERE HAS B EEN

NO RESPONSE FROM THE DEFENDANT, AND CLARIFIES

THAT THE DEFENDANT RECIEVED NOTICE. COURT GRA NTS

THE MOTION AND NOTES THAT THAT THERE IS NO OR DER
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- . ) Run: 02/22/11
10:58:56
DC2100

Case #: CV-0024539
AND WILIL SIGN ORDER UPON SUBMITTING.

11/10/08 1:15 MOTION -TO REOPEN DISCOVERY & FOR AN EXTENSION
JUDGE: ROBERT W. LANE
CLERK: RACHEL ALDANA
BAILIFF: GERALD (BEAR) SMITH
APP: JOHN ALDRICH IS PRESENT FOR THE PLAINTIF F.
MR. ALDRICH OUTLINES THAT SINCE HE CHANGED FI RMS
HE WAS UNCLEAR OF THE DISCOVERY DATE AND OFFE RS
EXPLANATION IN REGARDS TO EXTENSION. MR. ALDR ICH
NOTES NO OPPOSITION AND REVIEWS CASE HISTORY.
COURT GRANTS WITH NO OPPOSITION AND WILL SIGN
THE ORDER WHEN SUBMITTED.

04/27/09 9:00 MOTION TO COMPEIL: DEFENDANT'S PRODUCTION OF DO CS...
JUDGE: ROBERT W. LANE
CLERKi RACHEL ALDANA
BAILIFF: STEPHEN (JAMIE) DAVIS '
APP: CATHERINE HERNANDEZ IS PRESENT FOR THE P LAINTIFF;
HARRY KUEHN IS PRESENT FOR THE DEFENDANTS. MS .’
HERNANDEZ BRIEFS HER MOTION AND REVIEWS THAT THEY
REQUESTED THIS INFORMATION A YEAR AGO. MR. KU EHN
STATES NO OPPOSITION AND OUTLINES THAT HIS OF FICE
DROPPED THE BALL AND NOTES THAT OPPOSING PART Y IS
REQUESTING ATTORNEY FEES. COURT GRANTS THE MO TION
AND $750 IN ATTORNEY FEES. MS. HERNANDEZ SUBM ITS

: ORDER TO THE COURT. COURT SIGNS THE ORDER.

06/22/09 4:30 CALENDAR CALL

07/13/09 1:15 PLAINTIFF'S MOTION TO STRIKE DEFENDANT'S ANSW ER..
JUDGE: ROBERT LANE
CLERK: MICHELLE THORN
BAILIFF: JAMIE DAVIS
APP: JOHN ALDRICH PRESENT FOR THE PLATINTIFF. HARRY KUEHN PRESENT FOR THE
DEFENDANT. MR. AIDRICH ARGUES HIS MOTION TO STRIKE, ADDING AT THE PREVIOQUS
HEARING THE DEFENSE WAS NEGLIGENT IN PROVIDING THE DISCOVERY FROM THE
TNSURANCE COMPANY & IMPOSING SANCTIONS DID NOT WORK. MR. ALDRICH ARGUES THE
COURT IMPOSED SANCTIONS OF 8750 PREVIOUSLY & THEY STILL HAVE NOT BEEN PAID &

‘HE HAS STILL NOT RECEIVED THE INSURANCE DISCOVERY. MR. KUEHN PLEADS WITH THE
COURT REQUESTING ADDITIONAL SANCTIONS BE IMPOSED, NOTING HE HAS A CHECK IN
HAND TO PRESENT TO OPPOSING COUNSEL TODAY. COURT REVIEWS ARGUEMENT & IMPOSES -
A $1000 SANCTION THIS TIME AROUND & DEFENSE HAS 30 DAYS TO PROVIDE THE
PREVIOUSLY ORDER INFORMATiON/DISCOVERY REGARDING INSURANCE TO MR. FITTS. MR.
KUEHN ACKNOWLEDGES. .

05/24/10 9:00 ORDER TO SHOW CAUSE
JUDGE: ROBERT LANE
CLERK: RACHEL ALDANA
BATLIFF: DEPUTY J. MURPHY .
APP: JOHN ALDRICH PRESENT FOR THE PLAINTIFF; THO
PRESENT FOR THE DEFENDANTS. MR. ALDRICH BRIEFS THE ORDER TO SHOW CAUSE AND
OUTLINES CASE HISTORY. MR. ALDRICH CONTINUES TO PROVIDE ARGUMENT IN REGARDS
TO OPPOSING COUNSEL FAILING TO COMPLY WITH THE SANCTIONS THAT WERE ISSUED
BY THE COURT AND STATES THAT THERE IS STILL NO DISCOVERY PRODUCED. MR.

" ALLDRICH REQUESTS A $5,000 SANCTION AND $500 A DAY UNTIL THE DISCOVERY IS
BROUGHT FOWARD AND REQUESTS THE COURT ISSUE A BENCH WARRANT FOR THE
DEFENDANT. MR. GIBSON PROVIDES REBUTTAL ARGUMENT AND REQUESTS A CLOSED
COURTRCOM TO DISCLOSE THE ISSUES REGARDING ATTORNEY HARRY KUEHN. MR. GIBSON

ATDAEON TN FCOR HARRY KUEHN

a
VIAFLD T LD WLY LN L NEN LRaadNaR L A ASlasn ’
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- S Run: 02/22/11
10:58:5¢
DC2100

Case #: CV-0024539
INFORMS THE COURT OF HARRY KUEHN'S ISSUES WITH DEPRESSION COURT ISSSUES
THE $5,000 SANCTIONS AND ORDERS THAT HARRY KUEHN PAY THE $500 A MONTH
STARTING JUNE 1, 2010 AND HOLDS HARRY KUEHN IN CONTEMPT OF COURT AND STATES
THAT THE $5,000 WILL GO TOWARD THE FEES AND COSTS OF OPPOSING COUNSEL.
PARTIES CONTINUE TO PROVIDE ARGUMENT.
07/19/10 9:00 APPLICATION FOR DEFAULT JUDGMENT
JUDGE: ROBERT W. LANE
CLERK: PATTI ABERNATHY
BAILIFF: STEPHEN (JAMIE) DAVIS
APPEARANCES: JOHN ALDRICH'PRESENT WITH JUDITH AND ANTHONY ADAMS. JOHN OHLSON
AND JEFF KUMP PRESENT WITH SUSAN FALLINTI.
ATTORNEY ALDRICH TOLD THE COURT THE MATTERS ON TODAY ARE HIS APPLICATION FOR
DEFAULT JUDGMENT AND ATTORNEY OHLSON'S OPPOSITION TO THE APPLICATION FOR
DEFAULT JUDGMENT AND MOTION FOR RECONSIDERATION. THE COURT TOLD THE PARTIES
HE WAS INCLINED TO GRANT THE MOTION FOR RECONSIDERATION BUT WOULD LIKE TO
HEAR ARGUMENTS FROM BOTH SIDES BEFORE DECIDING.ATTORNEY ALDRICH ARUGES THERE
IS NO LEGAL BASIS TO SET ASIDE WHAT HAS ALREADY BEEN DONE IN THIS CASE AND
OUTLINES THE HISTORY OF THIS CASE. ATTORNEY ALDRICH TOLD THE COURT IT SHOULD
GO FORWARD WITH APPLICATION FOR DEFAULT JUDGMENT TODAY AND HAVE JUDGMENT
ENTERED TODAY. THE COURT ASKED WHO WAS GOING TO DETERMINE DAMAGES AND AMOUNTS.
ATTORNEY ALDRICH TOLD THE COURT IT SHOULD GO FOWARD WITH THE HEARING TODAY AND
THE COURT SHOULD DETERMINE THE AMOUNT OF DAMAGES. ATTORNEY OHLSON OUTLINES
THE HISTORY OF DEFENDANT'S REPRESENTATION BY ATTORNEY KUEHN AND BEING TOLD IN
“THE PAST THAT THE CASE WAS OVER AND DID NOT KNOW UNTIL JUNE OF THIS YEAR THAT
THE CASE WAS STILL PENDING. ATTORNEY OHLSON PROVIDES REBUTTAL TO ATTORNEY
ALDRICH'S ARGUMENTS. AFTER HEARING ARGUMENTS FROM BOTH SIDES, THE COURT
DENIED THE MOTION FOR RECONSIDERATICON AND PROCEEDED WITH THE PROVE UP
HEARING TODAY AND SCRATCHED THE TRIAL SCHEDULED FOR AUGUST. MR. OLSON TOLD
THE COURT HE WILL HOLD HIS MOTIONS TO THE END OF THE TESTIMONY AND ARGUED
COMPARATIVE FAULT. ATTORNEY ALDRICH OFFERED REBUTTAL. JUDITH ADAMS WAS SWORN
AND TESTIFIED. ANTHONY ADAMS WAS SWORN AND TESTIFIED. SUSAN FALLINI WAS SWORN
AND TESTIFIED. MR. OLSON ASKED THE COURT TO TAKE JUDICIAL NOTICE THE ACCIDENT
OCCURRED IN OPEN RANGE. AFTER HEARING CLOSING ARGUMENTS FROM BOTH SIDES, THE
COURT TOLD THE PARTIES A DECISION WOULD BE MADE IN A COUPLE DAYS.
07/19/10 9:00 CALENDAR CALL - 8/25-28/2010
-~ JURY DRAW - 120 JURORS - FILE TO CINDY 7/19/10
JUDGE: ROBERT W. LANE
CLERK: MICHELLE THORN
BAILIFF: STEPHEN (JAMIE) DAVIS
APP: COURT BRIEFS HE MET WITH COUNSELS IN CHAMBERS & PARTIES STIPULATE TO
ALLOW MR. KUEHN 2 WEEKS PROVIDE THE INFORMATION REQUESTED & FAILURE TO
PROVIDE SAID DISCOVERY WILL RESULT IN THE COURT STRIKING DEFENDANTS PLEADING
RESULTING IN A DEFAULT. COURT ORDERS $150 A DAY FOR EACH DAY THE ANSWERS TO
THE INTERROGATORIES ARE NOT FILED. COUNSELS WERE NOT PRESENT' UPCN THIS CCURT -
BRIEFING THE RECORD. )
JURY TRIAL - D2P - 3 DAYS : 8/25/10 CRT
09/28/09 9:00 ORDER TO SHOW CAUSE (SUSAN FALLINI & COUNSEL)
12/23[09 9:00 SETTLEMENT CONFERENCE

Filings: - _
Date Pty Action _ _ Fees
01/31/07 P COMPLAINT ) 156.0C

01/31/07 P INITIAL APPEARANCE FEE DISCLOSURE STATEMENT
01/31/07 C SUMMONS (ISSUED)
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¥ Case Summary .
. Run:

Case #: CV-0024539

03/14/07
03/14/07
03/14/07
03/26/07
03/26/07
03/26/07
03/30/07
04/30/07
04/30/07
05/02/07
06/14/07
10/23/07
03/26/08
04/07/08
05/16/08
05/30/08

07/30/08

08/15/08
09/22/08

10/23/08

10/27/08

11/13/08
12/10/08
02/17/09

02/20/09
03/03/09
03/09/09
03/23/09

03/25/09

04/06/09

04/27/09

05/05/09

ns /-|Q/no

18/09
05/18/09
05/20/09
06/16/09

06/16/09

06/16/09

06/22/09
06/24/09
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DEFENDANT SUSAN FALLINI'S OBJECTION TO PAHRUMP AS FORUM
MOTION TO HAVE MATTER HEARD IN TONOPAH

SUSAN FALLINI'S ANSWER AND COUNTERCLAIM

PLAINTIFFS' OPPOSITION TO DEFENDANT SUSAN FALLINI'S

02/22/11
10:58:56
DC2100

AN 79.00
79.00

OBJECTION TO PAHRUMP AS FORUM AND MOTION TO HAVE MATTER

HEARD IN TONOPAH
REPLY TO COUNTERCLAIM

ORDER DENYING DEFENDANT'S MOTION TO HAVE MATTER HEARD IN

TONOPAH
NOTICE OF REPRESENTATION BY ATTORNEY
NOTICE- OF EARLY CASE CONFERENCE
PLAINTIFF'S & COUNTERDEFENDANT'S CASE CONFERENCE REPORT
NOTICE OF CHANGE OF FIRM NAME
MOTION FOR PARTIAL SUMMARY JUDGMENT
MOTION FOR PARTIAL SUMMARY JUDGMENT
COUNTERDEFENDANT, ESTATE OF MICHAEL DAVID ADAMA, BY AND
THROUGH HIS MOTHER, JUDITH ADAMS, INDIVIDUALLY AND ON

(COUNTERDEFENDANTS)

BEHALF OF THE ESTATE, JOINDER TO PLAINTIFF'S MOTION FOR

PARTIAL SUMMARY JUDGMENT

ORDER GRANTING PLAINTIFFS'MOTION FOR PARTIAL SUMMARY
JUDGMENT '

NOTICE OF ENTRY OF ORDER

MOTION TO REOPEN DISCOVERY & FOR EXTENSION OF TIME TO
COMPLETE DISCOVERY (FIRST REQUEST)

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT IN FAVOR OF
COUNTERDEFENDANT, ESTATE OF MICHAEL DAVID ADAMS

COUNTERDEFENDANT, ESTATE OF MICHAEL DAVID ADAMS, BY AND
THROUGH HIS MOTHER, JUDITH ADAMS, INDIVIDUALLY & ON
BEHALF OF THE ESTATE, NOTICE OF NON-OPPOSITION TO
PLAINTIFF'S MOTION TO REOPEN DISCOVERY

NOTICE OF ENTRY OF ORDER

SUBSTITUTION OF ATTORNEYS

ORDER GRANTING PLAINTIFFS' MOTION TO REOPEN DISCOVERY &
AN EXTENSION OF TIME TO COMPLETE DISCOVERY

NOTICE OF ENTRY OF ORDER

" LIEN FOR ATTORNEY'S FEES

NOTICE OF CHANGE OF ADDRESS

PLAINTIFF'S MOTION TO COMPEL DEFENDANT'S PRODUCTION OF

. DOCUMENTS

NOTICE OF MOTION TO COMPEL DEFENDANT'S PRODUCTION oG
DOCUMENTS

CERTIFICATE OF MAILING

ORDER GRANTING PLAINTIFF'S MOTION TO COMPEL DEFENDANT'S
PRODUCTION OF DOCUMENTS

DEMAND FOR JURY TRIAL
NOTICE QF ENTRY OF ORDER

REQUEST FOR TRIAL SETTING

ORDER TO SET TRIAL \

INFORMATION QUESTIONNATIRE

INFORMATION QUESTIONNAIRE

PLATNTIFF'S MOTION TO STRIKE DEFENDANT'S ANSWER AND
COUNTERCLAIM

INFORMATION QUESTIONNAIRE

ORDER SETTING JURY TRIAL

FO

360.00
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- N Run: 02/22/11
10:58:56
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Case. #: CV-0024539

07/13/09
"~ 07/17/09
08/26/09
08/31/09
09/10/09
09/10/09

10/08/09

10/14/09
11/04/09

11/09/09
02/04/10
02/11/10
04/07/10

04/19/10
04/26/10
06/02/10
06/04/10
06/17/10
06/24/10

06/24/10

06/24/10

06/30/10
07/06/10
07/21/10

07/21/10
07/21/10
08/12/10
08/16/10
08/18/10
09/08/10

09/09/10

D
D
c

P
P
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OPPOSITION TO PLAINTIFF'S MOTION TO STRIKE DEFENDANT'S
ANSWER AND COUNTERCLAIM

ORDER DENYING PLAINTIFF'S MOTION TO STRIKE DEFENDANT'S
ANSWER AND COUNTERCLAIM

NOTICE OF ENTRY OF ORDER

PLAINTIFF'S EX PARTE MOTION FOR ORDER TO SHOW CAUSE WHY
DEFENDANT SUSAN FALLINI AND HER COUNSEL SHOULD NOT BE HEL
IN CONTEMPT OF COURT

RECEIPT OF COPY OF ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN
FALLINI & HER COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF
COURT .

RECEIPT OF COPY OF PLAINTIFF'S EX PARTE MOTION FOR ORDER
TO SHOW CAUSE WHY DEFENDANT SUSAN FALLINI & HER COUNSEL
SHOULD NOT BE HELD IN CONTEMPT OF COURT

ORDER REGARDING ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN
FALLINI AND HER COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF
COURT '

NOTICE OF ENTRY OF ORDER

FINDINGS OF FACT, CONCLUSIONS OF LAW & ORDER STRIKING ANSW
& COUNTERCLAIM OF DEFENDANT SUSAN FALLINI & HOLDING

DEFENDANT'S COUNSEL IN CONTEMPT OF COURT

NOTICE OF ENTRY OF ORDER

DEFAULT (PER ORDER FILED 11/4/09)

NOTICE OF ENTRY OF DEFAULT

PLAINTIFF'S EX PARTE MOTION FOR ORDER TO SHOW CAUSE WHY
DEFENDANT SUSAN FALLINI AND HER COUNSEL SHOULD NOT BE HEL
TN CONTEMPT OF COURT AND POSSIBLE SANCTIONS BE' IMPOSED

ORDER TO SHOW CAUSE WHY DEFENDANT SUSAN FALLINI AND HER
COUNSEL SHOULD NOT BE HELD IN CONTEMPT OF COURT AND
POSSIBLE SANCTIONS BE IMPOSED .

NOTICE OF ENTRY OF ORDER -

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER HOLDING
DEFENDANT'S COUNSEL IN CONTEMPT OF COURT

NOTICE OF ENTRY OF ORDER

SUBSTITUTION OF ATTORNEYS

"OPPOSITION TO APPLICATION FOR DEFAULT JUDGEMENT.AGAINST

DEFENDANT SUSAN FALLINI

APPLICATTON FOR DEFAULT JUDGMENT AGAINST DEFENDANT SUSAN
FALLINI

MEMORANDUM OF COSTS AND DISBURSEMENTS

AMENDED CERTIFICATE OF SERVICE

MOTION FOR LEAVE TO FILE MOTION FOR RECONSIDERATION

REPLY TO FALLINI'S OPPOSITION TO APPLICATION FOR DEFAULT
JUDGMENT AGAINST DEFENDANT SUSAN -FALLINT

OPPOSITION TO FALLINI'S MOTION FOR LEAVE TO FILE MOTION FO
RECONSTDERATION '
SUPPLEMENT TO APPLICATION FOR DEFAULT JUDGMENT AGAINST
DEFENDANT SUSAN FALLINI

ORDER AFTER HEARING

NOTICE OF CHANGE OF FIRM AND CONTACT INFORMATION

NOTICE OF ENTRY OF ORDER

DECLARATION OF JOHN P. ALDRICH IN SUPPORT OF EX PARTE MOTI
ORDER ALLOWING EXAMINATION OF JUDGMENT DEBTOR

PLAINTIFFS' EX PARTE MOTION FOR ORDER ALLOWING EXAMINATION
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< L Run: 02/22/11
10:58:56
DC2100

Case #: CV-0024539
OF JUDGMENT DEBTOR

09/10/10 D NOTICE OF APPEAL

09/10/10 D CASE APPEAL STATEMENT

09/14/10 P CERTIFICATE OF SERVICE
. 09/22/10 R RECEIPT FOR DOCUMENTS

' Total: - 674.00
Events:
Date Time Code Event
08/23/10 CHNG DISP CODE WAS CHANGED FROM 'SMJD'! TO 'SMJD'!.

/
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John P. Aldrich, Esq. T e
Nevada Bar No. 6877

ALDRICH LAW FIRM, LTD. | DR S A 3 S
1601 S. Rainbow Blvd., Suite 160 ' R ARl N

Las Vegas, Nevada 89146 fERELLS, SRR e
(702) 853-5490 R R

(702) 227-1975 fax o
Attorneys. for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA, COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH
ADAMS, individually and on behalf of the
Estate,

Case No.: CV24539

Dept. 2P
Plaintiffs,

Vs,

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

SUSAN FALLINI,
Counterclaimant,
VS,

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH :
ADAMS, individually and on behalf of the
Estate, - .

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
%
Defendants. )
. )
)
)
)
)
)
)
)
)
)
)
)
)
)

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER HOLDING

DEFENDANT’S COUNSEL IN CONTEMPT OF COURT

THIS MATTER having come on for hearing on Monday, May 24, 2010, a hearing having
been held before the Honorable Robert W, Lane, and John P. Aldrich, Esqg., of Aldrich Law Firm,

Ltd., appearing on behalf of the Plaintffs, with Thomas Cbson, Esq., appearing on behalf of

Defendant, the Court herebv orders as follows:

Page Lof 8
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FINDINGS OF FACT

The Court, having been presented the following facts by Plaintiff’s counsel and having
received no oppositibn to the facts by Defendant, makes the following findings of fact:

1. This lawsuit arises out of an incident that occurred on or about July 7, 2005. At
approximately 9:00 p.m. on that day, MICHAEL DAVID ADAMS (';Adams") was driving his 1994
Jeep Wrangler on SR 375 highway in Nye County, when he collided with a Hereford cow ("cow")
owned by Defendant SUSAN FALLINI ("Fallini"). Adams died at the scene as a result of the
impact.

2. The decent’s mother, JUDITH ADAMS ("Judith"), filed a complaint on behalf of
Adams’ mother and his estate on November 29, 2006 and properly served Fallini with process.
Fallini filed her Answer and Counterclaim on March 14, 2007. |

3. On October 31, 2007, Plaintiff submitted interrogatories to Fallini. Those

interrogatories were never answered. Adams also submitted requests for admissions and its first set

of requests for production of documents on October 31, 2007. A second set of requests for
production of docum¢nts were submitted to Fallini on July 2, 2008, requesting information as to
Fvallini"s insurance policies and/or carriers that may<provide coverage for damages that occurred as
a result of the incident.

4, Fallini never responded to any of these requests. To this date, Fallini has not
produced any responses of any kind to Plaintiff's written discovery requests. Despite an extension
requested by Plaintiff and granted by the Court, the discovery period has lapsed without any

responses being provided by Defendant.

5. On or about April 7, 2008 (and again on May 14, 2008 with a Certificate of Service),

Plaintiff filed a Motion for Partial Summary Judgment, Defendant did not oppose that motion and
the Court granted that Motion on July 30, 2008. Notice of entry of the Order Granting Plaintiff’s
Motion for Summary Judgment was served on Defendant on August 15, 2008.

6. Plaintiff attempted 1o amicably resolve the discovery dispute and obtain a copy of

Page Z ol ¥
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Defendant’s applicable insurance policies; but to no avaﬁ. On February 24, 2009, Plaintiff sent
letters to Defendant’s counsel seeking responses to the discovery.

7. Plaintiff’s coﬁnsel, Mr. Aldrich, attempted to discuss this discovery issue with
Defendant’s ‘counsel, Mr. Harry Kuehn, as well. On or about March 6, 2009, Plaintiff’s counsel
contacted the office of Defendant’s counsel. Mr. Aldrich was informed that Mr. Kuehn was not
available. Mr. Aldrich left a message with Mr. Aldrich’s phone number and asked that Mr. Kuehn
return the call.. No return call ever came.

8. On March 18, 2009, Mr. Aldrich again contacted the office of Mr. Kuehn, Mr.
Aldrich was informed that Mr. Kuehn was not available. Mr. Aldrich left a message with Mr.
Aldrich’s phone number and asked that Mr. lKuehn return the call. No return call ever came.
(Exchibit 1.) | | |
.4 9. On March 23, 2009, Plaintiff filed a Motion to Compel De;_fendant’s Production of
Documents, including information regarding any insurance policies that may provide coverage for
the incident as contemplated in the Plaintiff's second request for documents. This motion was heard
on April 27, 2009. The Defendant’s attorney, Mr. ,_Kuehn; attended the hearing. Mr. Kuehn did not
oppose the motion to compel andl agreed at the hearing it was warranted. Mr. Kuehn provided no
explanatioh as'to why Deféndant failed to respond to all discovery requests. Mr. Kuehn agreed
sanctions were warranted, howevef, he disputed the amount of sanctions.

10. At the hearing c;n April 27, 2009, this Court granted the Motion to Compel énd
awarded John Aldrich, Esq., $750.00 in sanctions for having to bring the motion. A Notice of Entry
of Order on the order granting the motion to compel was entered on May 18, 2009. It was served
by mail on Defendant on May 14, 2009. Defendant never complied with the Order. -

11. On June 16, 2009 Plawntiff filed a Motion to Strike Defendant’s Answer and
Counterclaim due to Defendants complete failure to comply with discovery requests and this Court’s
Order. The Defendant’s counsel again atlended the hearing and again provided no explanation as

to why Defendant failed to respond to all discovery requests, but stated Defendant would comply

Page 3 of ¥
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with discovery requests.

12.  The Court denied Plaintiff’s Motion to Strike based on Defendant’s counsel’s
promises to comply. This Court did, however, order Defendant to comply with the Order granting
Plaintiff’s Motion to Compel and to respond to Plaintiff’s discovery requests by August 12, 2009
or Defendant’s Answer and Counterclaim would be stricken. The Court' also ordered Defendant to

pay a $1,000 sanction,

13. To date, Defendant has failed to comply with the order of this Honorable Court and

respond to Plaintiff's discovery requests. Defendant’s counsel has paid the $1,750.00 in sanctions
as ordered by the Court.

‘ 14,  Plaintiff is entiﬂed to the discovery responsés, and in fact, Defendant has admitted
asv‘much on more than one occasion. Nevertheless, Defendant refused and continues to refuse to
respond.

15.  Because Defendant failed and refused to follow this Court” order and provide the
requested information, Plaintiff brought its first Ex Parte Motion for Order to Show Cause Why
Defendant and Her Counse] Should Not Be Held in Contempt. The Order to Show Cause was

granted, and a hearing was scheduled on September 28,2009. A conference was held in chambers,

50 as to avoid embarrassment to Defendant’s counsel. Following the conference, the Court ordered:

(A)  That Defendant’s counsel shall have until close of business on October 12,
2009, to comply with the Order Granting Plaintiff” s Motion to Compel and
provide responses to Plaintiff’s Request for Production of Documents,
iﬁcluding the rec]uested insurance information.

(B)  That if Defendant does not '151'0\'i'de the above-described information by
Oclober 1;’2, 2009, Defendant’s counspl will be held in contempt of court and
will be fined $150.00 per day, beéinning October 13, 2009, until said
information is provided. The days shall be calculuted on a seven-day week.

(C)  Thatifthe above-described informationis not provided by October 12.2009,

Page 4 of §
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the Court will strike defendant’s pleadings in their entirety, Pléintiff will not
need to renew any motion regarding its request to strike defendant’s
pleadings; Plaintiff will be able to simply submit an Order Striking the
Pleadings for signature by the Court.
.16. Defendant and her counsel failed to provide the information at issue by October 12,
2009. Consequently, on or about November 4, 2009, the Court entered its Findings. of Fact,
Conclusions of Law and Order Striking Answer and Counterclaim of Defendant Susan Fallini and

Holding Defendant’s Counsel in Contempt of Court. Pursuant to said Order, Defendant’s counsel,

Harold Kuehn, Esq., was held in contempt of Court and was ordered to pay to Plaintiff’s counsel, |

John P. Aldrich, Esq., $150.00. per day, beginning October 13, 2009, and continuing to accrue until

the information described above is provided. The Order provided that the days shall be calculated
on a seven-day week, and that the Order shall constitute a judgment upon which Mr. Aldrich can
execute. Interest on unpaid balances was ordered to accrue at the statutory rate.

17.  Again in contravention of the Court’s orders, Defendant and her counsel have failed

and refused to provide the information they have been ordered to provide. Deefndant’s counsel’s

utter refusal to abide by the Court’s orders has stalled and frustrated the litigation process.

18. On or about April 7, 2010, Plaintiff again brought an Ex Parte Motion for Ordgr to
Show Cause Why Defendant Susan Fallini and Her Counsel Should Not Be Held in Contempt of
Court and Possible Sanctions Be Imposed. On or about April 19, 2010, the Court entered the Order
to Show Cause and set \a hearing for Monday, May 24, 201 0‘.

19. As with the prior Order to Show Cause (and several other motions), despite personal
scrvice on Defendant’s counsel. neither Defendant nor her counsel responded in writing to the Order
to Show Cause.

20.  The Couwrt held a hearing on Monday, May 24. 2010. Thomas Gibson, Esq., the law
pariner to Hurry Kuehn, Esq.. appeared on behalf of Defendant. Defendant Susan Fallini did not

appear al the hearing.

Doiern = 4" W
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21. . During the hearing, Mr. Gibson indicated he had not seen the file and provided no
valid excuse for Defendant’s or Defendant’s counsel's failure and refusal to abide by the Court’s
prior orders. Mr. Aldrich also advised the Court that over 220 days had passed since the Court-
imposed sanction began to accrue, and that over $30,000.00 was now due pursuant to that sanction.

22, | Mr. Gibson made specific representations to the Court that the client, Defendant
Susan Fallini, was unaware of the status of this case. Mr. Gibson aléo made specific representations
that he would obtain the information at issue immediately and provide it to Plaintiff. Mr. Aldrich
requesfed that the Court-impbse a $5,000.00 sanction, as well as a $500.00 per day sanction, starting
on May 25, 2010, until Defendant provides the information. The Court imposed the $5,000.00
sanction upon Defendant’s counsel. The Court advised both counsel that the Court would give
Dafendaﬁt until June 1, 2010 to comply with the Court’s prior orders before increasing the daily
sanction from $150.00 per day to $500.00 per day. |

23. - Plaintiff’s counsel also requested that the Court issue a bench warrant for Defendan_t

Susan Fallini, given her failure to appear as ordered by the Court on two occasions. The Court

declined to do so at the hearing on May 24, 2010, but indicated it may be willing to do so if

Defendant does not comply this time.

CONCLUSIONS OF LAY

Based on the Findings of Fact, as set forth above, the Court makes the following conclusions
of law:
1. Pursuant to NRCP 34, Plaintiff has the right to request documents which are

discoverable pursuant to NRCP 26. According to NRCP 34, Deféndant has 30 days from receipt of

the requests for production of documents to provide appropriate responses.

. NRCP 34(b) permits a party to seek reliefunder NRCP 37(a) i f the party who receives
discovery requests fails to respond appropriately. NRCP 37(a) provides that the Court may enter an
order compelling a non-responsive party to disclose the requested information.

3 This Court has at least four times entered an order competling Defendant to respond

Page Aof §
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to Discovery requests. ‘

4, NRCP 37(b)t2)(c), permits “an order striking out pleadings or parts thereof,” for
discovery abuses. “Selec'fion of a particular- sanction for discovery abuses under NRCP 37 is
generally amatter committed to the sound discretion of the district court.”” Stubli v. Big Int'l Trucks,
Inc., 107 Nev. 309,312-313, 810 P.2d 785 (1991) (citing Fire Ins. Exchange v. Zenith Radio Corp.,
103 Nev. 648, 649, 747 P.2d 911, 912 (1987) and Kelly Broadcastihg V. Soveréign Broadcast, 96
Nev. 188, 192, 606 P.2d 1089, 1092 (1980.)) |

5. The Nevada Supreme Court held that default judgments will be upheld where “the
normal adversary process has been halted due to an unresponsive party, Because diligent parties are
entitled to be protected against interminable delay and uncertainty és to their legal rights.” Hamlett
v. Reynolds, 114 Nev. 863, ‘963 P.2d 457 (1998) (citing Skeen v. Valley Bank of Nevada, 89 Nev.
301, 303, 511 P.2d 1053, 1054 (1973).

6. ~ Defendant has provided no responses whatsoever, nor has Defendant objected to any
request. Defendant has failed on at least four occasions to comply with this Court’s Order. Atno
time has Defendant or her counsel given .any excuse or justification for their failure and refusal to
abide by the Court’s orders. , |

7. Defendant has been given al.;nple opportunity to comply with the Court’s Orders.
Defendant has halted the litigation process and the additional sanctions of $5,000.00 immediately
and $500.00 per day beginning June i, 2010, if Defendant does not comply with the Court’s prior
orders, are appropriate under the circumstfir}ccs.

| ORDER

Ba‘sAed on the Fincﬁngs of Fact and Conclusions of Law, as sel forth above:

[TIS HEREBY ORDERED that Defendant's counsel, Harold Kuehn, Esq., is in contempt
of Court and must pay l(’AP]&IiIltiJ'?f:S counsel, John P. Aldrich, Esq., $5.000.00, in addition to the
$150.00 per day that began accruing on October 13. 2009, and which continues to accrue until the

Defendantand her counsel comply with the Court’s prior orders, including providing the information

Page 7 of § !
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sought by Plaintiff.
IT IS FURTHER ORDERED that Defendant shall provide the information sought by

Plaintiff, and which Defendant and her counsel have been ordered to provide, by June 1, 2010. In

be held in contempt of Court again and must pay to Plaintiff's counsel, John P. Aldrich, Esq.,
$500.00 per day, beginning June 1, 2010, and continuing to accrue until the infoimation described
above is prdvided. The days shall be calculated on a seven-day week, and this Order shall constitute
a judgment upon which Mr. Aldrich can execute. Interest on unpaid balances shall accrue at the
statutory rate. | | ”
ITIS SO ORDERED. |
DATED this o day of “\xAY]-€ , 2010.

ROBERT W. LANE
DISTRICT COURT JUDGE

Submitted by:
ALDRICH LAW FIRM, LTD.

\

/J’ hn P. Aldrich, Esq.

evada Bar No.: 6877

1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
Attorneys for Plaintiff

| Page § of §
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I ADAMS, individually and on behalf of the

Py

DFLT R e T
John P. Aldrich, Esq. : R
Nevada Bar No. 6877
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Smte 160
Las Vegas, Nevada 89146

(702) 853-5490

(702) 227-1975 fax

Attorneys for Plaintiff

THE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
COUNTY OF NYE

Estate of MICHAEL DAVID ADAMS,

by and through his mother JUDITH Case No.: CV24539

Dept.: 2P
Estate, 4

* Plaintiffs,
Vs.

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.

SUSAN FALLINI,
Counterclaimant,

VS.

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH )
ADAMS, individually and on behalf of the

Estate,

Counterdefendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

- DEFAULT
[t appearing from the files and records in the above-entitled action that Defendant SUSAN
FALLINI, being duly served with a copy of the Sumimons and Complaint on the 1* day of March,

2007, and that an Answer and Couriterclaim were filed on March 14, 2007. Defendant and her

Page 1 of 2
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counsel have not participated in this matter in good faith and both have béen found in contempt of
Court. Based on the Findings of Fact-and Conclusions of Law, on November 4,'2009, it was ordered
that Defendant’s Answer and Couﬁtcrcla'im be stricken and the Court Clerk enter a Default against
Defendant Susan Fallin%. Default is so entered.
DATED this :ﬁay of February, 2010. :
€LERK OF TPfE COURT

,’ﬁ/&//)/ﬂ/f/’/\

Deputy Clerk

The unders1gned hereby requests
and directs the entry of default.

ALDRICH LAW FIRM, LTD.

W0 Lo

ﬁl’m P. Aldrich Esq

evada Bar No.: 6877

M/ 601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
Attorney for Plaintiffs

Page 2 of 2
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ESMERELDA, MINERAL AND NYE COUNTIES

7\
S
dp e

Case No. CV 24339 o
Dept. 2P Tk

NI v. i Ai oo
IN THE FIFTH JUDICIAL DISTRICT COURT OF THE. .
STATE OF NEVADA, IN AND FOR THE COUNTY OF NYE -+ ~

ESTATE OF MICHAEL DAVID ADAMS,
by and through his mother JUDITH
- ADANMIS, individually and on behalf of the
Estate ' "
Plaintift,”
V8. ' _ ORDER AFTER HEARING

SUSAN FALLINI; DOES I-X, and ROE
CORPORATIONS I-X, inclusive

Defendants.

This matter is regarding a motor \fclliclg* accident involving N-Iidmcl Adams and «
Hcref(ﬁ’cl Cow owned by the Defendant. O.n June 24, 2010, Plaintiff filed an Application
for Dc(‘huh Judgment againsf Déf‘cndunt Susan Fallini. Plaintift requested $2,500.000 for
arief, sorrow, loss of support; $1,640,690 for lost carccf carnings; $5.000.000 Tor hedoiic
damages k)s:; of life's i)leaSure and cnjoymv’cnt: $35.000 for Sanctions already fevied
against Defendants; $50,000 for attorney’s fees; and S5,188.83 for Funeral :m(.lv other
refated expenses for a total of $9.230,88-4.85. Defendants filed an Oppaosition on Juse 24
2010, A hearing was held on this matter on July 19, 2010, in which Plumtitt and
Defendants appeared with their counsels, \fter hearing arguments From hoth sides

regarding the Defendants violation of procedural ruies. the Court denied Detendant’s
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Motion for Reconsideration and proceeded with the Prove Up Hearing and Canceled the
~
Trial scheduled for August 2010. Judith Adams, Anthony Adams, and Susan Fallini were
sworn in and testified. The parties’ counsel gave their closing statements. The Court
heard testimony, counsels’ statements and arguments, and reviewed the pleadings on file
herein. This Order follows.
ORDER

[T IS HEREBY ORDERED that the Defendant’s Motion for Reconsideration is
DENIED. | |

IT IS FURTHER ORDERED that the Court grants the Plui’nlilTSl.()()():()()() in
Damages for Grief, Sorrow, and loss of support.

ITIS FURTHER ORDERED that the Court grants thcsPluinlif’i"SI-,64()&&96 in
Damages for future lost carnivngs.

ITIS FURTHER ORDERED that the Court grants the Plaintiff $30.,000 in
Attorney’s Fees. |

IT IS FURTHER ORDERED that the Court grants the Plaintitf $35,000 in

sanctions levied against the Defendant.

[T 1S FURTHER ORDERED that the Court grants the Plaintifl' $3,I88.85 in
funeral and other related expenses.
[T IS FURTHER ORDERED that Plaintift™s request for Hedonic damages is

DENIED. -
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DATED this 12" day of August 2010.

‘_/'."'1
."J) / /l .
// II f /
Fo //\\_ SN ’

DISTRICT JUDGE
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CERTIFICATION OF MAILING

~ The undersigned hereby certifies that on the 12" day of August 2010, he mailed
copies of the foregoing ORDER AFTER HEARING to the following:

John P. Aldrich, Esq.

ALDRICH LAW FIRM., LTD.
1601 . Ruinbow Blvd., Suite 160
Las Vegas, NV 89146

John Ohlson, Esq.

BOWEN, HALL, OHLSON & OSBORNE
555 South Center Street '

Reno. NV 89501

Katherine M. Barker, Esq.
LAW OFFICE OF KATHERINE M. BARKER
823 S. Las Vegas Blvd., Ste. 300

“Las Vegas, NV 89101

L -
! . TN
R r/'.ﬂ/'/ i
’ - P -

C. PAUL TECIIO
Law Clerk to
DISTRICT JUDGE
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AND ALL RELATED CLAIMS.

John Ohlson, Esq. e

Bar Number 1672 T

BOWEN HALL OHLSON & OSBORNE

555 South Center Street G- 1oy g ,,r\l g

Reno, Nevada 89501 . P2 "‘ .

Telephone: (775) 323-8678 é&gwmq) c\xu v&
—ik 1\

Attorneys for Susan Fallini

\_‘I|

FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE

* %k k k%

Estate of MICHAEL DAVID ADAMS,

By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

: Case No.: CV24539
Plaintiff, . -
Dept. No.: 2P

VS,

SUSAN FALLINI, DOES I-X, and
ROECORPORATIONS I-X, inclusive,

Defendant.

OPPOSITION TO APPLICATION FOR DEFAULT JUDGMENT
AGAINST DEFENDANT SUSAN FALLINI ’

Comes Now, Defendant SUSAN FALLINI, By and through her counsel of record, Johx-x

Ohlson, Esq. and hereby submits the within opposition to application for default judgment as '

follows:

1. Undersigned Counscl was just retained to represent defendants herein, and just received
the Application for Default from former counsel on today’s date.

P

last week. She promptly sought new counsel.

2. On information and belief, the defendanf Susan Fallini learned of the status of this case

0488



3. Plaintiff’s Counsel has acéurately described the procedural history of this case beginning
at page 3 of his motion, and continuing through page 7.

4. On information and belief, defendant’s former counsel, Mr. Kuehn suffered some sort of]
mental breakdown, and allowed this case, and others in his office to become the “train
wreck “ that it is, without informing his client, Ms Fallini. :

5. Undersigned counsel is working as QUickly as possible to prepare and file a motion with
this Court seeking redress on behalf of the defendant who is blameless in this disaster.

6. It is the understanding that a status conference is set before this Court on July 19, 2010. It
is planned that Defendant’s motions will be filed in sufficient time for opposition thereto
to be made before that status conference and the Court’s hearing of this application and
other matters at the Status conference.

7. It would aggravate the 'injﬁsﬁce that has been visited on all parties and the Court by Mr,
Kuehn to continue to proceed in the default of the defendant, without giving the defendant
an opportunity to be heard. ' ' o

Based on the foregoing, it is respectfully requested that the Court défer ruh'né on the

plajnﬁffs‘Applicati.on For Default until the matter comes before the Court on July 19, 2010 or
until such other time as the Court fixes for a hearing to be had hereon.

AFFIRMATION
Pursuant to NRS 239B.030

,’.\

The undersigned does hereby affirm that ‘the preceding document does not contain the

social security number of any person.

Dated thiséB day of June, 2010.

555 S. Center Strect

Reno, Nevada 89501
Telephone: (775)323-8678
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of BOWEN, HALL,
OHLSON, & OSBORNE, and that on this date I personally served a true copy of the foregoing
OPPOSITION TO APPLICATION FOR DEFAULT JUDGMENT AGAINST

DEFENDANT SUSAN FALLINI, by the method indicated and addressed to the following:

John P. Aldrich, Esq. : _ X ViaU.S. Mail
Aldrich Law Firm, Ltd. _ Via Overnight Mail
1601 S. Rainbow Blvd., Ste. 160 . . Via Hand Delivery
Las Vegas, NV 89146 X _ ViaFacsimile

: Via ECF

DATED this 2% day of June, 2010.

4.~: \ V\(\
'An employee of Boweﬂ@a!l
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Nevada from: (1) the August 12, 2010 Order After Hearing,

DATED this lday of September, 2010.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

Dated this _:Z day of September, 2010.

By:

Jo Ison, Bsq. ¥
B umber 1672
2[5 Hill Street, Suite 230

Reno, Nevada 89501
Telephone: (775) 323-2700

Jeff Kump, Esq.

Bar Number 5694

Marvel & Kump, Ltd.

Elko, Nevada 89801
Telephone: (775) 777-1204
Attorneys for Susan Fallini
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of JOHN OHLSON, and
that on this date I personally served a true copy of the foregoing NOTICE OF APPEAL, by the

method indicated and addressed to the following:

John P. Aldrich,. Esq. X _ Via U.S. Mail

Aldrich Law Firm, Ltd. Via Overnight Mail
1601 S. Rainbow Blvd., Ste. 160 Via Hand Deliv ery
Las Vegas, NV 89146 __ X ViaFacsimile

Via ECF

DATED this _’Z day of September, 2010.

/ZM N

* Robert M. May
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John Ohlson, Esq.

Bar Number 1672

275 Hill Street. Suite 230
Reno, Nevada 89501
Telephone: (775) 323-2700

Jetf Kump, Esq.

Bar Number 5694 : X

Marvel & Kump, Ltd. ' ™ e

Elko. Nevada 89801 ’ F RN
Telephone: (775)777-1204 - I x}”?

Attorneys for Susan Fallini

¥

FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF NYE |

vvvvv

ECEE I S

Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,
' ‘ Case No.: CV24539
Plaintiff, v
Dept. No.: 2p
Vs.

SUSAN FALLINI, DOES I-X, and
ROE CORPORATIONS I-X, inclusive,

Defendant.

AND ALL RELATED CLAIMS.

/

NOTICE OF APPEAL

TO:  Plaintiff. and her counsel of record, John Aldrich. Esq.

Notice is given that Defendant SUSAN FALLINI. appeals to the Supreme Court of

0494
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Nevada from: (1) the August 12. 2010 Order After Hearing.

DATED this _/ day of September. 2010, -

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

Dated this :Z day of September, 2010.

By:

Jo Ison, E’sq. Y
Bar Number 1672
2{5 Hill Street, Suite 230

Reno, Nevada 89501
. Telephone: (775) 323-2700

Jeff Kump, Esq.

Bar Number 5694

Marvel & Kump, Ltd.

Elko, Nevada 89801
Telephone: (775) 777-1204
Attorneys for Susan Fallini
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of JOHN OHLSON. and
that on this date I personally served a true copy of the foregoing NOTICE OF APPEAL. by the

method indicated and addressed to the following:

John P. Aldrich, Esq. ' X ViaU.S. Mail
Aldrich Law Firm, Ltd. Via Overnight Mail
1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery
Las Vegas, NV 89146 __X_ ViaFacsimile

' : Via ECF '

_ DATED this__] day of September, 2010.

Y ,
Zﬁﬂ I‘\z/\:/

Robert M. May [\

\\\)»
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S~OWN

Individually and on behalf of the Estate,

IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINI, :
: ‘Supreme Court No.: 56840
Appellant, 1

Vs.

Estate of MICHAEL DAVID ADAMS, ‘ - Mﬁ\‘( 3 $ Zm-ﬂ

By and through his mother JUDITH ADAMS;

Respondent. ‘ 2

Appeal from the Fifth Judicial Dlstnct Court of the State|of Nevada in
.. and for the County of Nye
The Honorable Robert W Lane, District Judge

‘ APPELLANTS’ OPENING BRIEF

. John Ohlson, Esq.
. Bar Number 167
, 275 Hill Street, Suite 230
» Reno, Nevada 89501

- (775) 323-2700

Jeff Kump, Esq,
f%’%‘@ El Vﬁf@ . Bar Number 5694

(3]

( . .-MARVEL & KUMP, LTD.
y MAY 3 1 200 , 217 Idaho Street

N pTUCIE K LINDEAN ’ . Elko, Nevada 89801
A e © (775)777-1204 |

. !
. Counsel for Appellants

R TA LN
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IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINI,

Supreme Court No.: 56840
Appellant,

VS.

Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

Respondent.

Appeal from the Fifth Judicial District Court of the State of Nevada in
and for the County of Nye
The Honorable Robert W. Lane, District Judge

APPELLANTS’ OPENING BRIEF

John Ohlson, Esq.

Bar Number 1672

275 Hill Street, Suite 230
Reno, Nevada 89501 ’
(775) 323-2700

Jeff Kump, Esq.

Bar Number 5694

MARVEL & KUMP, LTD. -
217 Idaho Street

Elko, Nevada 89801

(775) 777-1204

Counsel for Appellants
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IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINI,

Supreme Court No.: 56840
Appellant,

VS. APPELLANT’S
OPENING BRIEF
Estate of MICHAEL DAVID ADAMS, :

By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

Respondent.
/

Pursuant to NRAP 28(a), Appellant, Susan Fallini, hereby submits Appellant’s

Opening Brief:
| JURISDICTIONAL STATEMENT

An aggrieved party may take an appeal from a “final judgment entered in an action
or proceeding . . .” NRAP 3A(b)(1). A final Judgment in an action or proceeding is |
essentiaﬂy one that disposes of the issues presented in the case, determines the costs, and
leaves nothing for future consideration of the court. 4lper v. Posin, 77 Nev. 328, 344 P.2d
676 (1959). When no further action of the court is required in order to determine.the
rights of the parties in the action the order or judgment is final; when the case is retained
for further action, it is interlocutory. Perkins v. Sierra Nevada Silver Mining Co., 10 Nev.
405 (1876).

On August 12, 2010, the Fifth Judicial District Court of the State of Nevada
entered an Order After Hearing, denying Defendant’s Motion for Reconsideration,
granting the Plaintiff damages in the principal amount of $1,000,000 for grief, sorrow and
loss of support together with damages for future lost earnings in the amount of]
$1,640,696, attdmey’s fees in the amount of $50,000, sanctions in the amount-of $35,000
and funeral expenses in the amount for $5,188.85, and cancelling the trial that had been
scheduled (See Order After Hearing entered August 12, 2010, Jt. Appx. II; 222-225Y. All

! References to pages in Joint Appendix will be in the form “It. Appx. [volume].[page(s)]”. Thus “Jt. Appx. Ii., 222-
2257, above, refers to volume II, pages 222-225, in Appellants” Appendix.
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other issues had been resolved previously in this case through the entry of | partial

. summary judgment, the striking of Susan Fallini’s Answer and Counterclaim and entry of]

a default. Jt. Appx. I1, 55-57, 26-31, and 41-42.

NRAP 4 requires that “the notice of appeal required by Rule 3 shall be filed with
the district court clerk . . . after entry of a written judgment or order, and no later than‘30
days after the date that written notice of entry of the judgment or order appealed from is
served.” NRAP 4(a). On August 18, 2010, Plaintiff, Estate of Michael David Adams; by
and through his mother Judith Adams, Individually and on behalf of the Estate
(hereinafter Adams) filed a Notice of Entry of Order, which was mailed to Susan Fallini
(hereinafter Fallini) on August 17, 2010. Fallini filed her Notice of Appeal and Case| -
Appeal Statement on September 10, 2010. '

This court may properly hear this matter as the District Court’s August 12, 2010,
Order After Hearihg ‘'was a final judgment as defined in NRAP3A(b)1) and Alper v.
Posin, supra, and a Notice of Appeal was properly filed September 10, 2010, along with a
Case Appeal Statement in conformance with NRAP 3, NRAP 3A(a) and NRAP 4.

ISSUES PRESENTED FOR REVIEW

(1) Whether the district court committed a reversible error in denying Defendant’s
Motion for Reconsideration.

(2) Whether the district court erred in vacating the jury trial, and determining damages.

(3) Whether damages awarded by the district court were excessive, and without a legal
basis.

STATEMENT OF CASE

The action arose out of wrongful death claims asserted by Plaintiff, Adams against
Defendant, Fallini. Jt.. Appx. I, 1-6. Michael David Adams (hereinafter Michael) was
driving his car on July 7, 2005, when he hit a cow owned by Fallini, and died. Jt. Appx. I,
3. The complaint was filed on January 31, 2007. Jt. Appx. I, 1. Fallini filed her Answer
and Counterclaim on March 14, 2007. Jt. Appx. I, 10. Soon after the Answer and

Counterclaim were filed, Fallini’s attorney Harold Kuehn (hereinafter Kuehn) failed to

-6-
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take further necessary action including the fallure to respond to discovery requests such as
the request for admissions. Jt. Appx. II, 91-95.

As a result of Kuehn’s failure to answer the requests for admissions, <inakccurate
statements establishing Fallini’s liability were deemed admitted. Jt. Appx. I, 55-57. On
July 30, 2008 the District Court entered an Order Granting Plaintiffs’ Motion f.or‘ Partial

‘Summary Judgment establishing Fallini’s liabilify leaving only the issue of damages left

to be heard. Jt. Appx. I, 55-57. Notice of Entry of that Order was filed on August 15,
2008. Jt. Appx. L, 58-62. On June 16, 2009, Plaintiff moved to Strike Defendant’s Answer
and Counterclaim, which Kuehn opposed requesting that the court “decline to strike the
answer and countercléim in favor of imposing further moﬁetary sanction against him.” Jt.
Appx.'I, 224-231. Kuehn declared to thé Court that the discovery noncompliance was| .
“absolutely not the fault of the paﬁy and the blame should be attributed to counsel in full.”|
Jt. Appx. I, 226. On July 17, 2009, the Court denied PlaintifPs Motion to Strike

- Defendant’s Answer and Counterclaim. Jt. Appx. I, 232-233. However, on November 4,

2009, after repeatedly sanctlomng Kuehn for his continued failure to rcspond to discovery

requests and orders, the Court entered a Findings of Fact, Conclusions of Law and Order| -

Striking Answer and Counterclaim of Defendant Fallini and Holding Defendant’s

Counsel in Contempt of Court. Ji. 'Appx. II, 26-31. Notice of éntxy of that Order was filed
on November 9, 2009, and a Default was entered by the clerk of the court pursuant to that|
Order on February 4, 2010. Jt. Appx. II, 32-33, 41.

On June 16, 2010, Fallini substituted counsel replacing Kuehn. Jt Appx 11, 87-88.
On June 24, 2010, Adams filed an Application for Default Judgment Agamst Defendant
Susan Fallini. Jt. Appx; I, 89-129. This Motion was opposed -that same day (See
Opposition, Jt. Appx. II, 130-132)»._-‘13 allini then filed a Motion for Leave to File a Motion| -

D onnmotdawnds e 4ot

Fnee . A dnvna mememmond AA~tinn frr Donr\hc;ﬂoraf1r\n SNATRR *?
1017 l\GUUJJ.DJ.u.U alJ. 1l Lildl Auadlly U PUDUU. X

€ IVIUUIULL -1Ul NV ULDIUVL QiU LYAL AN o

attached as Exhibit 1 thereto, Jt. Appx. II, 138-159) Adams’ Application and Fallini’s
Motion were heard on July 19, 2010, resulting in the final Order After Hearing entered
August 12, 2010, granting Adams’ Application, denying Fallini’s Motion, and granting
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not heard from Kuehn. Kuehn informed Fallini that the case was “over,” and that she had

Adams a total of $2,730,884.85 in damages and attorney’s fees, which Fallini Appeals
from (See Order After Hearing entered August 12, 2010, Jt. Appx. I, 222-225).
RELEVANT FACTS
On July 7, 2005 around 9:00 p.m. Michael was driving on SR 375 highway in Nye ‘
Cour.lty,v Nevada, when he hit a Herford cow, owned by Fallini, killing both Michael and
the cow. Jt. Appx. I, 2. On November 29, 2006 Adams filed his Complaint in Clark
County Nevada. Fallini retained Harry Kuehn, Esq. of the law firm Gibson & Kuehn, to|

represent her as the Defendant in the wrongful death case; Adams. et al v. Fallini. Jt.
Appx. I, 14. The action in Clark County was dismissed and subsequently re-filed in Nye
County in the Fifth Judicial ‘Disfrict Court of Nevada (Pahrump). Jt. Appx. I, 18-20.
Kuehn accepted service on behalf of Fallini on Marchl 1, 2007. Jt. Appx. 1, 8-9. Fallini |
filed her Answer and Counterclaim on March 14, 2007. Fallini had a complete defense to
the lawsuit, as the cow was on the highway in an “open range™ part of Nevada (See MFR
Jt. Appx. II, 138-159). The fact that the part of the highway where the accident occurred
was “open range” is coinmonly known in that area (See MFR Jt. Appx. II, 138-159 and
Opposition to Application for Default, Jt. Appx. II, 130-132).

Sometime in June, 2007, Fallini called Kuehn to inquire about the case, as she had

prevailed. That was not true, Kuehn had filed an answer, and the case was just beginning
(See Opposition to Application for Default, Jt. Appx. I, 130-132).

On or about October 31, 2007, Kuehn was served with discovery requests
includingv Requests for Admission by Adams. Jt. Appx. I, 40-51. Kuehn failed to respond
to said Requests for Admission before the expiration of 30 days, and, in fact, never
responded to the requests. Jt. Appx. I, 40-51. As a direct result of Kuehn’s failure to
respond to the Requests for Admission the requests were deemed admitted by default
pursuant to NRCP 36. Jt. Appx. I, 71-74. Thus, Fallini “admitted” that: the area of the
accident was not open range; that Fallini had failed to follow the custom and practice of

ranchers in the area of tagging cattle with luminous tags so that they could be seen at night

_8-
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Fallini’s liability in the matter and extinguished her defenses. Kuehn never inforrne’d
Fallini of the discovery requests. Jt. Appx. I, 71-74. |

On July 2, 2008, Adams served a second set of request- for production of]
documents on Kuehn. Kuehn failed to responded to these discovery requests as well. Jt.
Appx. 1, 41-46. | |

On Apnl 7, 2008 (and again on May 14, 2008 with a certlﬁcate of service) Adams
filed their Motion for Partial Summary Judgment. Ji. Appx 1, 40. Kuehn failed to oppose
this motlon Jt. Appx. 1, 71-74. The Motion was based prlmarlly on the admissions
contamed in the request for admissions. It. Appx. I, 41-49. A hearing on the Motion was
held on July 14, 2’008, which Kuehn failed to appear at Aand' the motioﬁ was granted (See
court minutes in Case Summary, Jt. Appx. II, 240-244). The Court entered its Order
Granting Plaintiff’s Motion for Partial Summary Judgment on July 30, 2008. Jt. Appx. L,
55-57. Notice of entry of that Order was sefved on Kuehn on August 15, 2008. Jt. Appx.
I, 58-62. ' | .

On March 23, 2009, Adams filed a Motion to Cofnpel Defendant’s Production of] .
Documents. A hearing on that motion was held on April 27, 2009, wherein Kuehn|
appeared and stated that his office dropped the ball and did not oppose the motion (See
See court minutes in Case Summary, Jt. Appx. I, 240-244). The Coutt issued an Order
Granting Plaintiff’s Motion and ordering Fallini to pay $750.00 in attomey’é fees. Kuehn
continued to fail to p:oducé the discovery requests, and on June 16, 2009, Adams filed a
Motion to Strike Defendant’s Answer and Counterclaim. Jt. Appx. I, 160-170. Kuéhn
opposed requesting that the court “decline to strike the answer and counterclaim in favor

of imposing further monetary sanction against him.” Jt. Appx. I, 224-231. Kuehn

the party and the blame should be attributed to counsel in full.” Jt. Appx. I, 226. On'Jul_y
13, 2009, the Court heard and denied Plaintiff’s Motion to Strike Defendant’s Answer and

Counterclaim and imposed additional sanctions on Kuehn. Jt. Appx. I, 232-233.

-9-
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Because of Kuehn’s repeated failure to comply with discovery 'reqﬁests, Adams
filed numerous Motions for Order to Show Cause and Orders to Show Cause were issued.
Jt. Appx. I, 91-143, 148-149, 160-219, II, 1-12, 17-19, 20-21, 26-31, 48-58 and 68-75.
Kuehn was repeatedly sanctioned by the Court. Jt. Appx. I, 148-149, 220-223, .232-233,
I, 20-21, 26-31, 59-61, 68-75 and 222-225. In the face of these sanctions, Kuehn
promlsed to comply, but never did. Jt. Appx. LI, 89 129. Desplte the nnposmon of]
sanctions, which accrued daily, Kuehn never responded. ‘

On November 4, 2009, after repeatedly sanctioning Kuehn for his éontinued failure
to respond to discovery requests and orders the Court entered a Findings of Fact,

Conclusions of Law and Order Striking Answer and Counterclaim of Defendant Susan

Fallini and Holding Defendant’s Counsel in Contempt of Court. Jt. Appx. 1L, 26-31.

Notice. of enﬁy of that Order was filed on November 9, 2009. Jt. Appx. I1, 32-40. Default
was entered by the clerk of the court pursuant to that Order on.February 4,2010. Jf. Appx.
II, 41-42. On June 2, 2010, the Court entered another Findings'of Fact, Conqlusions, of
Law and Order Holding Defendant’s Counsel in Contempt of Court, this time fining
Kuehn $5,000.00 plus an additional $500.00 per day for every day after the 30™ day
following the entry of that Order that Kuehn continﬁed to fail to respond to Discoyery
requests. Jt. Appx. I, 68-75. Kuehn, nonetheless maintained his inaction. o

" The Order for Partial Summary Judgment established Fallini’s liabiliiy in this
matter, and the Order Striking Aﬁswer and .Counterclaim left Fallini in the position of| .
default. The default stripped Fallini of all defenses (See MFR Jt. Appx. II, 138-159). Still,
Kuehn did not notify Fallini of the .status of the case. Kuehn failed to inform Fallini about
these circumstances, having previously told her that the case was “over” (See MFR, Tt
Appx. 11, 138- 159) Kuehn never brought Fallini to any of the hearings and repeatedly.

414 41 it that tha vogmanaikilidc; €ae tho 3 + icn was hic a‘nnn fc’ee FaTe il 1
tuiu ll.le \/Uml tuaL e LVDP L1OIUILL L.y 11Ul uiv J. V AULL VY QO 1Llo LULLIV (& VUL L AL1ILALL L

Case Summary, Jt. Appx. II, 240-244). Finally, in June of 2010, Kuehn’s partner, Tom|-
Gibson, Esq. discovered the status of the case and contacted Fallini, informing her ofwhat

had transpired over the preceding three years (See MFR, Jt. Appx. II, 138-159). Gibson
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informed Fallini that Kuehn has bi-polar disorder, and “went off his meds” (See MFR Jt.
Appx. II, 138-159). Fallini immediately hired new counsel ﬁlmg a Substitution ' of
Counsel on June 16, 2010, replacing Kuehn with the undersigned counsel. Jt. Appx. II,
87-88. On June 24, 2010, Adams filed an Application for Default Judgment Against
Defendant Susan Fallini. It. Appx. I, 89-129. This Application was opposed that same
day (See Opposition, Jt. Appx. II, 130-132). Fallini’s new counsel then ﬁled a Motion for
Leave to File a Motion for Reconsideration that Adams opposed (See MFR, Jt. Appx. II,
138-159). Adams’® Application and Fallini’s Motion were heard on July 19, 2010,
resulting in the final Order After Hearing entered 'Augﬁst 12, 2010, granting Adams’
Application, denyingAFallirﬁ’s Motion, and proceeding with a prove up hearing granting
Adams a total of $2,730,884.85 in damages and attorney’s fees, from which Fallini
Appeals (See Order After Hearing, Jt. Appx. II, 222-225 and court minufes in Case
Summary, Jt. Appx. II, 240-244), | |
| SUMMARY OF ARGUMENTS

L Denying Fallini’s Motion for Reconsideration was reversible error as the
Orders entered of which Fallini was requesting recénsideration were clearly erroneous,
based on “facts” known to be untrue but established by default, and manifested injustice,
holding Fallini liable for an accident that she was in no 'way responsible for to the tune of]
2.7 million dollars. _

II.  Dismissing the jury trial was reversible error because it deprived Defendant
of her constitutional right and the determination of damages is an issue of fact that should _
have been resolved by the jury. ‘

.  The damages awarded to Adaxné by .the District Court were excessive and
were not supported by any legal basis or calculations supported by evidence.

The District Court’s Order After Hearing shouid be reversed and the case
remanded, with instructions to reconsider previous erders and have all issues of fact tried

by a jury.
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ARGUMENTS

L THE DISTRICT COURT ERRED IN DENYING FALLINI’S
MOTION FOR RECONSIDERATION.

Since the Fifth Judicial District has not enacted local rules of practice, the first
inquiry on the subject of motions to reconsider ruiings should be to the District Court

Rules, and particularly Rule 13(7), which provides as follows:

No motion once heard and disposed of shall be renewed in the same cause, nor
shall the same matters therein embraced be reheard, unless by leave of the court
granted upon motion therefor, after notice of such motion to the adverse parties.

The Supreme Court has recognized the propriety of motions for reconsideration
under DCR 13(7). See Arnold v. Kip, 123 Nev. 410, 168 P3d 1050 (2007). So long as it
retains jurisdiction over a case, a trial court “possesses the inherent proceduralvpower to
re"cons‘ider,b rescind, or modify an interlocutory order for cause seen by the court to be
sufficient.” Mullally v. Jones, 2010 WL 3359333 (D.Nev.), citing City of Los Angeles,
Harbor Div. v. Santa Monica Baykeeper, 254 F.3d 882, 885 (9"h Cir.2001).

A trial court should reconsider, and reverse prior rulings made prior to final

judgment when the prior decision is clearly erroneous and the order, if left in place, would

cause manifest injustice. Masonry and Tile Contractors v. J'olléy, 113 Nev. 737, 941 P 2d
486, 489 (1997) citing Little Earth v. Depdrtment of Housing, 807 Fed 2d 1433 (8™ Cir.
1986); United States v. Serpa, 930 F.2d 639 (8™ Cir., 1991). The Court’s ability to
reconsider is not hampered by the “law of the cése doctrine” when the order reconsidered

would work a manifest injustice. U.S. v. Serpa, at 640.

A. The Order Granting Plaintiff’s Motion for Partial Summary Judgment was
Clearly Erroneous ‘

The Granting of Plaintiff's Motion for Partial Summary Judgment was brought

. 3
nbcul- thrﬂugh a breaCh Gfﬂ-. | fﬂvn'pn 10 al condng b}r b(}th aﬂ'gmgy < nnd bre,a',h

of the code of judicial conduct by the District Court.
Attorney’s have a duty not to present frivolous contentions to the tribunal and are| -

required to be candid in their presentation of the facts.

-12-
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Nevada Rule of Professional Conduct 3.1 provides in relevant part: “A lawyer shall
not ... assert or controvert an issue ... unless there is a basis in law .and fact for doing so
that is not frivolous . . .” (emphasis added). |

Rule 3.3. provides in relevant part:

ga) A lawyer shall not knowingly: )

1) Make a false statement of fact or law to a tribunal or fail to
correct a false statement of material fact or law previously made to
the tribunal by the lawyer; . . .or :

(3) Offer evidence that the lawyer knows to be false. If a lawyer, the
lawyer’s client, or a witness called by the lawyer, has offered
material evidence and the lawyer comes to know of its falsity, the
lawyer shall take reasonable remedial measures, -including, if
necessary, disclosure to the tribunal... _

Rule 8.4. provides in relevant part that it is professional misconduct for a lawyer to:
(a) Violate or attempt to violate the Rules of Professional Conduct,
knowingly assist or induce another to do so, or do so through the acts
of another; . .. i
(c) Engage in conduct involving dishonesty, fraud, deceit or

misrepresentation; o .
(d) Engage in conduct that is prejudicial to the administration of

justice . .

Plaintiff achieved victory in this matter due to Kuehn’s failure to deny requests for
admission. Jt. Appx.'I, 55-57. The essential subject matter of which established liability|
and provided that the area of highway on which the accident occurred in this case was not
open range. Jt. Appx. II, 89-129. It was further established, through failure to deny, that

Defendant failed in her responsibility to attached reflective tags to her cows, as is the

‘custom in that part of Nye County. Jt. Appx. I, 55-57.

Both propositions of fact are false and therefore clearly erroneous. The area in
which the accident occurred in Nye County, Nevada was, in fact, open range, a fact
commonly known in Nye County, in which the District Court sat (See MFR, Jt. Appx. 11,
138-159 and/or Opposition to Application for Default, Jt. Appx. II, 130-132). On the
subject of reflective strips, no such custom and practice exists among ranchers in Nye
County (See MFR, Jt. Appx. II, 138-159 and/or Opposition to Application for Default, it.
Appx. 11, 130- 132). Plaintiff’s counsel knew or should have known that these contentions
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were false, as it was common knowledge in Nye County, yet he still presented thesé
statement as “facts” to the Court, allowing misrepresentations to stand perpetrating
misconduct of his own. _

Because Kuehn failed to deny the Plaintiff’s reqﬁest for admission, the questions
were deemed admitted (See Jt. Appx; I, 55-57). To compouxlld‘matters, Kuehn failed to
oppose Plaintiff’s motion for summary judgment, violating Rule 1.1 of the Code of
Professional Conduct requiring thét counsel provide competent representation (See Jt.
Appx. 1., 55-57). The Court then granted the unopposed motion for summary judgment,
even though the factual premise therefore was and is patently untrue (See MFR, Jt. Appx.
II, 138-159). ' '

| The first Cannon of the Code of Judicial Conduct provides:

A judge shall uphold and promote the independence, integrity, and

impartiality of the judiciary and shall avoid impropriety and the appearance

of impropriety. _

Although there is no transcript of the final hearing in front of the District Court,
Fallini recalls the Honorable Robert Lane stating that he knew the area where the accident|

occurred to be “open range.” Yet the Court accepted as fact that it was not open range

and made rulings consistent therewith, detracting from the integrity -of the tribunal. By
accepting facts as true, which were known or should have been known to be false the trial
court failed to uphold the “integrity of the tribunal.”

Had Fallini been propetly represented, the District Court may well have taken
judicial notice that the area in question in this case was open range. The Court began the
final Hearing inclined to graht Fallini’s Motion for Reconsideration (See court minutes in
CaSe Summary, Jt. Appx. II, 240-244). Instead, the Court accepted a false factual premise

due to Kuehn’s failures, ultimately ratifying that acceptance in its final order despite

- knowing the facts supporting the order were false (See Order after Hearing, Jt. Appx. IL,|

222-225)..

Because the Partial Summary Judgment rested on factual falsehoods, it was clearly| -
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erroneous. The first prong for the Court to have reconsidered and rescinded previous

~orders was met.

B. Allowing the Order Granting Motion for Partial Summary Judgment to stand)
worked a Manifest Injustice '

Promptly after this case was initiated, Fallini retained Kuehn to represent her in the

defense of this action (See Jt. Appx. I, 8-9). Kuehn accepted service for Fallini on

| February 22, 2007 (See Proof of Service, Jt. Appx. I, 8-9). Until approximately June 2,

2010 Kuehn failed to communicate the status of the case, except to tell Defendant that
the case Was “over and had been taken care of” (See MER Jt. Appx. II, 138-159).
Finally, Mr. Tom Gibson (apparently having been apprised of Kuehn’s many derelictions
in this case) contacted Fallini and apprised her of the true status of her case (See MEFR Jt.
Appx. T1, 138-159). -

Fallini had no idea that she had been served with discovery requests, that among

those requests were Requests for Admissions, or that the failure to deny those had become

case determinative (See Opposiﬁon_ to Application for Default Jt. Appx. I, 130-132).
Fallini had been completely unaware that the lawyer she had hired and paid had failed so|:
miserably to protect her interests or‘ that every motion made by Adams had gone
unopposed (See court minutes in Case Summary, Jt. Appx. II, 240-244). Further, Fallini
was ignorant of the fact that her lawyer had repeatedly exposed them to contempt citations
(which were never served on her personally) (See MFR Jt. Appx. II, 138-159, 'Oppositit)n
to Application for Default, Jt. Appx. II, 130-132 and Certificate: of Service attached. to
Orders or Notice’s of Entry, Jt. Appx. II, 23, 33, 63, and 77). | ,
As soon as Fallini discovered her lawyer had failed to .competently represent her
and had been the engine of this disaster, she consulted long time counsel who referred her
to new counsel without delay (See Jt. Appﬁ(. II, 87-88, and Opposition to Application for| .
Default, Jt. Appx. II, 130-132). If Kuehn was. the engine for this disaster then the District
Court was the conductor, and this disaster could have been and should have been stopped

from barreling down this track at a much earlier time.

-15-
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Rule 1.1 of the Nevada Rules of Professional Conduct provides as follows:

A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.

Rule 2.15 of the Nevada Code of Judicial Conduct provides in relevant part as

follows:

... (B) A judge having knowledge that a lawyer has committed a
violation of the Nevada Rules of Professional Conduct that raises a
“substantial question regarding the lawyer’s honesty, trustworthiness,
or fitness as a lawyer in other respects shall inform the appropriate
authority. . . (D) A judge who receives information indicating a
substantial likelihood that a lawyer has committed a violation of the
Nevada Rules of Professional Conduct shall take appropriate action.

Kuehn’s utter failure to provide competent representation and be honest with

Fallini not only brought this unjust result upon Fallini, but the District Court, despite its

obvious knowledge of Kuehn’s misconduct (shown by the numerous and hefty fines
imposed on Kuehn) failed to notify the appropriate authority or Fallini, and instead enter
decisions based entirely on his failures, and not on sound factual premises. The District
Court had a duty to report Kuehn to the State Bar for his gross and-obvious dereliction of |
duty, and should have required Kuehn to at least bring his client to one or more of the
hearings ‘where her rights were being foreclosed upon (See court minutes in. Case
Summary, jt. Appx. II, 240-244). Kuchn subverted the admiristration of justice and the;

court allowed this subversion to continue in violation of numerous rules of professional

- conduct and the code of judicial conduct.® If this case does not represent the “manifest

injustice” of which the Supreme Court speaks, then manifest injusﬁce does not exist.

Because the Orders that Fallini moved the court to reconsider were clearly

e tha Thetriot r‘r\nrt

s UIWw L7ADLLAWE WU UL

erred in denying Fallini’s Motion for Reconsideration.

2 Code of Judicial Conduct Canon 1: A judge shall uphold and promote the independence, integrity, and impartiality
of the judiciary and shall avoid impropriety and the appearance of impropriety.

-16 -
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II. THE DISTRICT COURT ERRED WHEN IT DISMISSED THE JﬁRY
- TRIAL AND DETERMINED DAMAGES

This matter was set for a jury trial when the Distriét‘Co'ui't vacated that jury “trial
-setting and determining damages from the bench (See Jt. Appx. I, 221-224, and Order
After Hearing, Jt. Appx. II, 222-225) Atticle 1, Section 3 of the Nevada Constituﬁon

provides:

‘Trial by jury; waiver in civil cases. The right of trial by Jury shall be

secured to all and remain inviolate forever; but a Jury trial may. be waived

by the parties in all civil cases in the manner to be prescribed by law; and in

civil cases, if three fourths of the Jurors agree upon a verdict 1t shall stand

and have the same force and effect as a verdict by the whole Jury, Provided,

the Legislature by a law passed by a two thirds vote of all the members

clected to each branch thereof may require a unanimous verdict

notwithstanding this Provision.

The unconstitutional denial of a jury trial must be,re:\"fersed unless the error was
harmless. United States v. California Mobile Home Management Park Co., 107 F.3d
1374, 1377 (9" Cir. 1997). The right to jury trial includes having a jury determine all
issues of fact. Molodyh v. Truck Insurance Exchange, 744 P.2d 992, 304 Or. 290, 297-298
(1987). “The amount of damages *** from the beginning of trial by jury, was a “fact’ to|
be found by the jurors.” Lakin v. Senco Products, Inc., 987 P.2d 463, 470, 329 Or 62,
Quoting Charles T. McCormick, Handbook on the Law of Damages 24 (1935). |

This matter was set to be tried by a jury. Jt. Appx. I, 220-223. Factual

determinations remained as to damages, even though the Court struck the Defendant's

‘answer and entered default (See Opposition to Application for Default Jt. Appx. II, 130~

132). The Court's determination of damages from the behch, after Striking the jury trial,
violated Defendaht's right to a jury trial secured by the above cited section of the Nevada
Constitution. The Damages awarded by the District Court in total exceeded 2.7 million
dollars, making the error Vcry..harmﬁll to.Fa,ll,in,i (See Order After .Hearing, Jt. Appx. ’II;
222-225). Thus, this Court must reverse the District Court’s decision. |

/111 | |
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I[I. THE DISTRICT COURT ERRED WHEN IT AWARDED

. EXCESSIVE DAMAGES WIHTOUT LEGAL BASIS

Damages were awarded in this case without a legal basis, and were excessive. The
Due Process Clause of the Fourteenth Amendment prohibits a State from imposing-a
“grossly excessive” punishment on a tortfeasor. ZXO Production Corp. v. Alliance
Resources Corp., 509 U. S. 443, 454 (1993). Nevada Pattern Civil Jury Instruction No.:

Nev. JI 10.13 explains that damages are determined to make a Plaintiff whole, and

compensate for loss, and provides as follows:

The heir’s loss of probable support, companionship, society, comfort and
consortium. In determining that loss, you may consider the financial support, if

any, which the heir would have received from the deceased except for his death,

and the right to receive support, if any, which the heir has lost by reason of his
death.

“[The right of one person to receive support from another is not destroyed by
the fact that the former does not need the support, nor by the fact that the latter has
not provided it.] ' '

You may also consider:

The age of the deceased and of the heir;

The health of the deceased and of the heir; -

The respective life expectancies of the deceased and of the heir;

Whether the deceased was kindly, affectionate or otherwise;

The disposition of the deceased to contribute financially to support the

heir; _

The earning capacity of the deceased;

His habits of industry and thrift; and

. Any other facts shown by the evidence indicating what benefits the heir
might reasonably have been expected to receive from the deceased had

he lived. ' :

kW=

0 N o

With respect to life expectancies, you will only be concerned with the
shorter of the two, that of the heir whose damages you are evaluating or that
of the decedent, as one can derive a benefit from the life of another only so
long as both are alive.

A calculation of damages should only be upheld if there is competent evidence to| -

-18 -
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“Appellant should have prevailed. The District Court committed reversible error when it

sustain- it. Cornea v. Wilcox, 898 P.2d 1379, 1386 (Utah 1995) ciﬁng Rees v.
Intermountain Health Care,v Inc., 808 P.2d 1069, 1072 (Utah 1991); Penrqd v. Carter, 737
P.2d 199, 200 (Utah 1987). In this matter, there was no showing that Plaintiff's suffered
any economic loss from the death of their son. Only the estate damages related to funeral
expenses were shown constituting compensable damage (See Order After Hearing, Jt.
Appx. 11, 222-225). |

‘CONCLUSIOIN

This cataclysmic, train wreck of a case was occasioned by the blatant malpractice
of Appellant Fallini’s first lawyer, compounded by Adeim’s attorney’s miéconduct, which|
caused the éntry of partial summary judgment, the Striking of Appellant's answer,land the
entry of default. But for the attorney misconduct and allowance by the District Court, |

denied Fallini’s Motion for Reconsideration, vacated the jury trial and awarded excessive| ..
damages to Adams.

Now Appellant faces a huge ($2.7 niillion) damages award. This court should
reverse the District Court’s decision and remand the case directing the lower Court to
reconsider its earlier orders and allow Appellant her defense.

CERTIFICATE OF COMPLIANCE
I hereby certify that I have read this appellate brief, and to the best of my

knowledge, information, and belief it is not frivolous or interposed for any improper
purpose. I further certify that this brief complies with all applicable '.Nevada Rules of]
Appellate Procedure, including the requirement of N.R.A.P. 28(e), which requires that )
every assertion in the briefs regarding matters in the record be supported by a reference to ‘
the page of the transcript or appendix where the matter relied on is to be -found. I}
understand that I may be subject to sanctions in the event that the accompanying brief is
Iy

s
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not in conformity with the requirements of the Nevada Rules of Appellate Procedure.

~ AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

Dated this 7] day of May, 2011.

2715 Thill Street, Suite 230
Rer0, Nevada 89501
(775) 323-2700

Jeff Kump, Esq.

Bar Number 5694
MARVEL & KUMP, LTD.
217 Idaho Street

Elko, Nevada 89801

(775) 777-1204
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of JOHN OHLSON, ahd that on this-date I

_personally served a true lcopy of the foregoing APPELLANT’S OPENING BR][EF, by the

method indicated and addressed to the following:

John P. Aldrich, Esq. _ X ViaU.S. Mail
Aldrich Law Firm, Ltd. ____ Via Overnight Mail
1601 S. Rainbow Blvd., Ste. 160 ____ Via Hand Delivery
‘Las Vegas, NV 89146 ____ - ViaFacsimile

___ ViaECF

DATED this 2] day of May, 2011,

A

Robert M. Ma‘y :
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Electrenically Filed
Jun 0% 2011 01:58 p.m

IN THE SUPREME COURT OF THE STATE OF 8§i¢49 A-indeman
Clerk of Supreme Courf

OFFICE OF THE CLERK i

|
%* R % % % I]
f
|

SUSAN FALLINI, !
Supreme Court No.: 56840
Appellant, '

VS. ’ |

Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

Respondent.

AMENDED CERTIFICATE OF SERVICE ]

.I'
I hereby certify that I am an employee of JOHN OHLSON, and ttfxrat on June 1, 2011 I

personally served a true copy of APPELLANT’S OPENING BRIEF, by iithe method indicated

and addressed to the following: ‘

i
i
i
L

1171

1111

Docket 56840 Documerit 2011-16713

0519



B (58 [\

O e NN W

s —

John P. Aldrich, Esq. Via U.S. Mail ;‘
Aldrich Law Firm, Ltd. X _ Via Overnight Mail (FedEx)

1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery |
Las Vegas, NV 89146 Via Facsimile !

: Via ECF
|

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding documentjdoes not contain the

|
social security number of any person.

DATED this 7th day of June, 2011.

/s/ Robert M. May
Robert M. May

i
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CERTIFICATE OF SERVICE !

ii |
1 hereby certify that I am an employee of JOHN OHLSON, anllld that on this date I

|
personally served a true copy of the foregoing AMENDED CERTIFICATE OF SERVICE, by
: |
the method indicated and addressed to the following: '

John P, Aldrich, Esq. : X ViaU.S. Mail -
Aldrich Law Firm, Ltd. Via Overnight Mail 7$
1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery - |
Las Vegas, NV 89146 -

~ ViaECF

Via Facsimile ‘
\
)
l

DATED this 7th day of June, 2011. ' ‘

/s/ Robert M. May _
Robert M. May

0521



w

*

CASE NO. CV-31449

DEPT. | =N

Im
v
3

2]
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WAL 1Y P oul

ey IO

. g Ty DLER
IN THE FIFTH JUDICIAL DISTRICT COURT OF'THE{S@{'Q@!‘E{QE%JEVADA

IN AND FOR THE COUNTY OF NYE
8
o || SUSAN FALLINI and JOE FALLINI,
10 Plaintiffs, ORDER
11 vs. |

, || THE HONORABLE ROBERT W, LANE,

12 || TONY ADAMS, JUDITH ADAMS, JOHN P.
ALDRICH, ESQ., HAROLD KUEHN, ESQ.,
13 lland Does | through V, jointly and severally,

14 Defendants,
15 . .
16 The Motion to Dismiss made by the HON. ROBERT W. LANE, Defendant, having come

17 ||before the court for decision, the court having reviewed the presentments of the pariies and .
18 || having heard argument in open court in Tonopah, Nevada, on June 6, 2011, and the Court {
19 || deeming itself fully advised in the premises and good cause appearing; ,
20 IT IS HEREBY ORDERED that the vMotion to Dismiss should be, and 'hereby is,
21 || GRANTED. Judges cannot be sued for their judicial acts and are entitled to absolute immunity.
2 || Mireles v. Waco, 502 U.S. 8, 9 and 11(1991), Stump v. Sparkman, 435 U.8. 348, 355-56 |
23 ||(1978). CF. Marvin v. Fitch, 126 Nev. __, 232 P.3d 425, 429 (2010) (“falbsolute immunity |

24 || protects judicial officers from collateral attack and recognizes that appellate procedures are the
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3 .. Justice Miriam Shearing

||RESPECTFULLY SUBMITTED BY:
1 CATHERINE CORTEZ:MASTO

1| Attorney ‘General '

1 C. WAYNE HOWLE

|| Solicitor:General

113
1 Nevada State Bar #3443

{1 100 North Carson.Street

I Carson:City, Nevada 897014717

|l Telephone: (775) 684-1227

il Facsimile: (775)684-1108 ‘

B .-Attorneys for Honorable Robert Lane

Whowie@ag:nv.gov

, 2011,




CERTIFICATE OF SERVICE
| hereby certify that | am an employee of the State of Nevada, Office of the Attorney -

General, and that on the 14th day of June 2011, | served a true and correct copy of the foregoing |
proposed Order by mailing said document via the United States Postal Service first class mail

and, properly addressed with postage prepaid, to the following:

Jeff Kump, Esg.
Marve! & Kump, Lid.
217 idaho Street
Elko, NV 89807

and via RenofCarson Messenger Service to:

John Ohlson, Esg.
275 Hill Street, Ste. 230 .
Reno, Nevada 89501 :

and via email delivery to:

Honorabie Robert W. Lane
rlane@co.nye.nv.us

E | _' yee of 'ihe."Sia“te- of Nevada
Office of the Attorney General
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IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINI, " CASE NO. 56840

Appellant, District Court Case No.: CV00224539

V8.
ESTATE OF MICHAEL DAVID ’
ADAMS, BY AND THROUGH HIS FE L E ﬁ
MOTHER JUDITH ADAMS, JUL $1 201
g\IIPMDgS%I%EAI\]D ON BEHALF _

. i

Respondents. BY. X
DEPUTY CLERK

Appeal from the Fifth Judicial District Court of the State of Nevada in and for the
County of Nye
- The Honorable Robert W. Lane, District Judge

RESPONDENT'S ANSWERING BRIEF-

“JOHN P. ALDRICH,ESQ. - | o T

. Nevada BarNo. 006877
CATHERINE HERNANDEZ, ESQ
Nevada Bar No. 008410

-ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd. Suite 160
‘Las Veegas, Nevada 89146
Telephone (702) 853-5490

* Attorney for Respondents

1 -20064l
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IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINI, - | CASE NO. 56840 '
Appellant; | District Court Case No.: CV00224539
vs. - ' | '

ESTATE OF MICHAEL DAVID
ADAMS, BY AND THROUGH HIS
MOTHER JUDITH ADAMS,
INDIVIDUALLY AND ON BEHALF
OF THE ESTATE

Respondents.

Appeal from the Fifth Judicial District Court of the State of Nevada in and for the
County of Nye
The Honorable Robert W. Lane, District Judge

' RESPONDENT'S ANSWERING BRIEF

JOHN P. ALDRICH, ESQ.
Nevada Bar No. 006877 ;
CATHERINE HERNANDEZ, ESQ
Nevada Bar No. 008410 .
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd. Suite 160
- -Las Vegas, Nevada 89146 Lo S
_ Telephone (702) 853-5490 b
Attorney for Respondents ' .
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STATEMENT OF THE ISSUES

“’ReSpondents disagree with the Appellant's Statement of the Issues. Respondents |

propose the followmg Statement of the Issues

1. -~ In2007 Defendant Fallini did not reSpond to Requests for Adnnssmn and |
in 2008, she did ot oppose a Motion for Partial Summary Judgment. Then in 2009, | -
'- Defendant Fallini d1d not comply with various orders of the district court, and her Answer :
' and Counterclalm were stncken after several opportumtles to comply w1th the orders of the 1
I, -district court ‘When Defendant Falhm finally declded to seek rehef ﬁom the court, -

Defendant Fallini prov1ded no case law or admissible ev1dence in support of her Motlonf:: L
: to Reconsider Prior:Orders. Based on these facts, has Defendant Fallini falled to prove
that the dlstrlct court abused its discretion when it denied Defendant Faﬂhm s Motlon R
to Reconsider ]{’nor Orders" : , i,
| 2. Defendant Fallini didnoteven request a Jurytrlal in the district court, nor did. |
‘ she object to the district court's vacatlng of the jury trial. Because Defendant Fal]nn is"
raising thls issue for the first tnme on. appeal should the Nevada Supreme Court.-»'_ .

- decline to even consider this alleged pomt of error?

3. Respondents moved for entry of default Judgment in- the district court and 1

: testlmony The d1stnct court held a prove up heanng, during Wthh 1t took live. tesnmony," L

‘provided ev1dence in support thereof both in the form of documentary ev1dence and hvez. et v

,conSIdered the-documentary evidence, and later awarded damages.p; Defendant;Ealhmghas;.:fj et S
-'provided 10 transeript or"rec':ord upon which to base her claims of E”error 'Ba‘sed:on'thes'e o BRRC R

. facts, has Defendant Fallini falled to prove that the district conrt abused its dlscretnon d.

when 1t awarded damages in excess of $2.7 mllllon to Respondents" R 1 IC R

I
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