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true stafus of her case. Jt. Appx. II., 142, 151. As soon as Fallini discovered Kuehh’s
neéligence, she Was referred to and retained new counsel without delay. Jt. Appx. II, 151.
Unlike the éppellants in Tahoe Village, Fallini ‘had no time during the lower court
proceedmgs where she was representmg herself and would have had reason to check the
status of the litigation herself as opposéd to trusting the representations made to her by her
attofney. Further, unlike the appellants in Moore, as'soon as Fallini- was informed of her
attorney’s failures she immediately sought repiacemerit counsel to begin challengi_ng the|
mlsﬂcarnage of the case. In no way did Fallini ratify the inaction of her counsel.
A Although notice of the motions and orders were given to Kuehn, like all other |
aspects of the litigation, Kuehn failed to pass on service to Fallini. Due to the extremity of]
the’ dereliction of duty shown by Kuehn in these proceedings it must be noted tha'e Fall}hi
never received notice of the course ‘or continued existence of the proceedings un:"’!til
Ku%hn’s lew partner Gibson informed her of such. Jt. Appx. I, 151.
Adams further contends that despite Fallini’s lack of knowledge or action ratlfylng
her attorney s behavior she is estopped from raising the issues appealed due to the actions|
and or inactions of Kuehn. Adams states that ‘ratification of an attorney s conduct can

occur through negligence, inattention, or the failure to express disapproval by his-client, gas

- it’s;the client’s duty, having knowledge of the case, to express her disapproval within a

i , :
reasonable time, under the equitable doctrine of laches.” Comb’s Admr v. Virginia Iron,

Coal & Coke Co., 33 SW.2d 649 (Ky. 1930); Baumgarter v. Whinney, 39 A.2d 738 (Ha.
1944) Kreis v. Kreis, 57 S W.2d 1107 (1933 Tex. C1v App.) error dismissed, former app.
36 S.W.2d 821. Repondent’s brief, p. 17-18. Based on this definition Fallini in no way

' ratified Kuehn’s actions or inactions because she expressed her disapproval 1mmed1ately

upo;n her being informed of his negligence, firing him, replacing him as counsel and
pleading to the court for reconsideration of the orders granted as a result of his inactior}s.
Jt. Appx. 11, 76-86, 130-132, 133-152, 241-244. As Fallini was being misled by Kuehn
thro:ugh the mejority of the proceedings, kept under the belief that the case was. over, she

was the greatest victim of Kuehn’s malpractice and it would be grossly unjust to hold hﬁer

o -
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accﬂountable or infer that she in any way ratified his neghgence o

For the foregoing reasons the District Court had the d1scret10n to and under the

cireumstances of this case should have granted Fallini’s Motion for'Recon51deratron. lIn|

deriilying that Motion the District Court abused its discretion, allowing the perpetuation of
err(%)neous orders manifesting injustice, committing reversible error. |

" On a policy note, because of the extreme nature of Kuehn’s dereliction of duties,
and the commonly known easﬂy established fact of the area being. open rarrge
contradicting the results of this case a remand of this case with directions for
reconsideration would not open ﬂeodgatess Rather, it would affirm prior holdings of this
court where new trials have been granted to remedy attorney rnisconduct where trle
mlsconduct SO permeates the proceedings and/or where absent the misconduct the verdict
would have been dlfferent Loice v. Cohen, 124 Nev 1, 174 P. 3d 970, 978-982 (2008). If

thls is not a case where attomey misconduct warrants a rehearing then the court will be

hard pressed to ﬁnd one. Another troubling aspect of th1s case is the level of neghgence '

Kur{ehn was able to reach Wlthout an authorlty involved notifying Fallini of the
circumstances. When serious misconduct occurs a trial judge has an obligation to

intervene sua sponte to protect litigants® rights to a.fair trial. DeJesus v. Flick, 116 Nev

812, 7 P.3d 459, 466 (2000), Papez D.J., concurring.” Arguments in derogation of]| "

pro%eesional conduct rules should not be condoned by a court even absent objection. Id.
citing Wanner v. Keenan, 22 Tll.App.3d 930, 317 N.E.2d 114 (1974). The trial judge is
responsible for the jusrice of his judgments and has a duty to control proceedings ?to
ensﬁre a just result. Id. citing Paulsen v. Gateway Transportation Co., 114 1ll.App.2d 241,
252INE.2d 406 (1969). | |

II. THIS COURT CAN PROPERLY DETERMINE THAT THE TIRA?L
COURT COMMITTED REVERSIBLE ERROR WHEN IT
DISMISSED THE JURY TRIAL AND DETERMINED DAMAGES

: Althoﬁgh the issue of the dismissal of the jury trial is raised for the first time on

'app_eal and arguments raised for the first time need not be considered (MonteSano H

-12-
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Donrey Media Group, 99 Nev. 644, 650, 688 P. 2d 1081, 1085 (1983 ) citing Williams v.
Zellhoefer, 89 Nev. 579, 517 P.2d 789 (1973)) the court may consider argumeﬁt raised for
the;l first time on ap_beai when 'appellgnt prese’nts argument or authoritigs in .éupport of an |
alleged error in the court below, or the error is so unmistakable that it reveals itself by a|
cas}ml inspection of the record. Wz’ll_iams V. Zellhoéfer, &9 Nev. 579, 517 P.2d 789 (1973)
citing Allison v. Hagan, 12 Nev. 38, 42 (1877); Gardner v. Gardner,-23 Nev. 207, 45 ﬁP'
139 (1896); Candler v. Ditch Co., 28 Nev. 151, 80 P. 751 (1905); Riverside Casino v. J
- W. l!Brewer‘ Co., 80 Nev. 153, 390 P.?;d 232 (1964); Smithart v. Stafe, 86 Nev. 925, 478
| PQQ 576 (1970). ThlS matter was set for a jury trial when the district Court vacated t}]iét
jury% trial setting and determined damages 'from the bench. Jt. Appx. 11, 242. ’
This case is unique in that Fallini did not requeét the jury trial. However defendant|
Faliihi did not have time to request a jury trial as thé jury trial that was scheduled was
vacated in the final hearing. Jt. Appx. II, 223. Immediately following the decision &o
4 grarlfllt defau}t the District Court inquired as to who was going to determine damages and
amounts, Attorney Aldrich told the court it should go forward with the hearing that day
andl determine damages. A directive thé court'obviously followed. Jt. Appx. II, 223, 242.
Not"' only was Fallini not afforded an opportunity to request a jury trial but forced fo| -
immediately argue damages at a hearing séhedu_led to determine an Application for
Default and her Motion for Reconsideration. a o
. Adams contends that the District Court properly dismissed the trial and proceéd
witﬁ a prove up hearing as it was allowed to do by virtue of the default it had entered
previously pursuant to NRCP 55(b)(2). In cases where the court has entered default it stiill
I'nusét accord a right of trial by jury to the partiéswhen’ and as required by any statute of]

the State. NRCP 55(b)(2). Article 1, Section 3 of the Nevada Constitution provides: ‘

| Trial by jury; waiver in civil cases. The right of trial by Jury shall be

. secured to all and remain inviolate forever; but a Jury trial may be waived
. by the parties in all civil cases in the manner to be prescribed by law; and in t

. civil cases, if three fourths of the Jurors agree upon a verdict it shall stand '

ﬂ and have the same force and effect as a verdict by the whole Jury, Provided,

' the Legislature by a law passed by a two thirds vote of all the members
elected to each branch thereof may .require a unanimous verdict

i ) 213 -
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notwithstanding thls Provision. : : ' q

I' Although no statute exists requiring that damages be determined by a juty, Falhm

-still had her constitutional right to a jury trial which she néver waived or had oppcrtumty

to assert. Further, it is well established law that the right to jury trial includes having a |
jury determine all issues of fact. Molodyh v. Truck Insurance Exchange, 744 P.2d 992,
i

304ii Or. 290, 297-298 (1987). “The amount of damages **% from the beginning of trial by

4 jury, was a “fact’ to be found by the jurors.” Lakin v."Senco Products, Inc' 987 P.2d 463,

470i 329 Or. 62, Quotmg Charles T. McCormlck Handbook on the Law of Damages 24
(1935) _ '

Factual. determmatlons remained as to- damages even though the Court struck the
defgndant's answer ‘and entered default The Court's unexpected and immediate
determmatlon of damages from the bench, after str1kmg the jury trial, violated Fallini's )
rlght to a Jury trlal secured by the above c1ted section of the Nevada Constitution. The
Damages awarded by the District Court: in total exceeded $2.7 million, making the error
ver;ﬁ harmful to Fallini. Jt. Appx. I1,.2222-223. Thus, the District Court committed
reversible error when it dismissed the jury trial and determined damages W_ithou't affording

Fallini the opportunity to secure much less waive her right.

| . THE SUPREME COURT MAY DETERMINE THE TRIAL COURT
%lgléﬁg g\%lflé\r IT AWARDED EXCESSIVE DAMAGES WIHTOUT

1 Although this issue is brought up on appeal. for the first time the and the Suprem?'e
court need not consider it may do so as the error is so unmistakable that it reveals itself by
a cabual inispection of the record Williams v. Zellhoefer, 89 Nev. 579 517 P.2d 789
(1973) citing Allison v. Hagan, 12 Nev. 38, 42 (1877), Gardner v. Gardner, 23 Nev. 207, ‘
45 Pﬂ 1394(1.896);‘ Candler v. Diich Co., 28-Ne§. 151, 80 P. 751 (1905); Riverside Casinp
v. JAW. Brewer Co., 80 Nev. 153,-390 P.2d 232 (1964); Smithart v. State, 86 Nev. 925,
478 f.Zd 576‘ (1970). A casﬁal inspection of the record in this case shows a distinct lacii

of record/evidence.

i A calculation of damages should only be upheld if there is competent evidence to
s ’ ’ i

* . 4.
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susigain; it. Cornea v. Wilcox, 898 P.2d 1379, 1386 (Utah 1995) citing Rees v.
Intermountain Health Care, Inc.,'.808 P.2d 1069,’1072 (Utah 1991); Penrod v. Carter, 737

_ 'P.Z? 199, 200 (Utah 1987). In this matter, there is no record of a showing that -plaintiff's ‘

: snff_ered any economic loss from the death of their son. The only tangible damages for

J o
which evidence can be inferred are the funeral expenses. Jt. Appx. II, 222-223, 242.
CONCLUSION

“I This case is an example of the absolute worst dereliction that a member of fhe_ lé;y
public can suffer at the hands of a lawyer. Lawyers are Supposed to represent clients
competent]y and diligently. | ‘

| Respondents seek to sustam the unsupportable-a decision artived not on the merits,
but éon procedural default. A decision leaving appellant ruined, and respondent with an
undeserved windfall. N |

-1 Is this just? Maintaining the status quo here only Works to promote a vision of the|

" law, lawyers and the system itself as unfair, unjust and m'atlonal This matter should be

retumed to the district with Appellant’s answer and counterclaim restored and the matter
set back on track for trial on the merits.

} ~ CERTIFICATE OF COMPLIANCE

‘T hereby certify that I have read this appellate brief, and to the best of my .
kno\;vledge, information, and belief it is not frivolous or mterposed for any improper
purpose. I further certify that this brief complies with all applicable Nevada Rules of]
Appellate Procedure, including the requirement of N.R.A.P. 28(e), which requires that}
every assertion in the briefs regarding matters in the record be supported by a reference to
the: page of the transcript or appendix where the matter relied on is to be found. I
understand that I may be subject to sanctions in the event that the accompanymg briefis .
/11 /
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not‘:[in conformity with the requirements of the Nevada Rules of Appellate Procedure.

Dated this 10™ day of January, 2012.

5 Hill Street, Suite 230
"Reno, Nevada 89501.
- (775) 323-2700

Jeff Kump, Esq.
’ Bar Number 5694 .
i ' MARVEL & KUMP, LTD.
1 . 217 Idaho Street
' - 'Elko, Nevada 89801
(775),777-1204
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per%ondly served a true copy of the foregoing APPELLANT’S AMENDED REPLY BRIEF,

by the method indicated and addressed to the following; SR S !

i
13

John P. Aldrich, Esq. ' _ X _ ViaU.S. Mail

Aldiich Law Firm, Ltd. Via Overnight Mail

1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery :

Las Vegas, NV 89146 Via Facsimile : S
Via ECF '

DATED this 10" day of January, 2012,

. | ; ' Robert M. May D

-17 -

I hereby certify that I am an employee of JOHN OHLSON, and that on this dateg I |
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~ An unpublishéd order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123.

SupBeME COURT
" OF
NEVADA

©) 19474 <

IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINI, No. 56840

Appellant,

ESTATE OF MICHAEL DAVID ADAMS;

BY AND THROUGH HIS MOTHER  FEB 15 208
JUDITH ADAMS; INDIVIDUALLY AND Sp—
ON BEHALF OF THE ESTATE, ' CLERYPFSBREME COURT
Respondent. . BY ﬂg,Z;spuw CIERK

ORDER SUBMITTING FOR DECISION
- WITHOUT ORAL ARGUMENT

Oral argument will not be scheduled in this matter, and ‘it

shall stand submitted on the record and papers filed herein, as of the date

of this order. NRAP 34(f).

It is so ORDERED.
pucku (A , CJ.
cc: M;arvel & Kump, Lfd.
John Ohlson
Aldrich Law Firm, Ltd.
13 - 04951
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An unpublishd order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123.

SuPREME COURT
_OF
NEevAaDA

(0) 19478 <EEBo
[

IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINI, ‘ No. 56840
Appellant,

vs. -

ESTATE OF MICHAEL DAVID ADAMS, % E L E gE
BY AND THROUGH HIS MOTHER MAR 2 § 203
JUDITH ADAMS, INDIVIDUALLY AND :

ON BEHALF OF THE ESTATE,
Respondent.

ORDER AFFIRMING IN PART, REVERSING IN PART AND
REMANDING

This is an appeal from a final judgment in a wrongful death

action. Fifth Judicial District Court, Nye County; Robert W. Lane, Judge.
Respondent Judith Adams brought suit against appellant
Susan Fallini for the death of her son after he struck one of Fallini’s cattle
that was in the roadway.! Fallini, thfough her previous counsel,
repeatedly failed to answer various requests for admission, resulting in a
conclusive admission of negligence pursﬁant to NRCP 36. Namely, Fallini
was deemed to have admitted that the accident did not occur on open
range, which rendered her affirmative defense under NRS 568.360(1)

1napplicable. These admissions lead to a partial summary judgment in

- Adams’ favor on the issue of liability.

1As the parties are familiar with the facts, we do not recount them
further except as necessary to our disposition. '

30750
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Approximately three years after Adams filed her complaint,
Fallini retained new counsel and immediately filed a motion for
reconsideration of prior orders, arguing that the accident had in fact
occurred on open range. The district court denied Fallini's motion for
reconsideration, vacated the jury trial, and proceeded to a prove-up
hearing where it awarded damages to Adams in excess of $2.5 million.

Fallini appealed, challenging the district court’s decision to (1)
deny her motion for reconsideration; (2) vacate the jury trial; and (3)
award over $2.5 million in damages.  We conclude that Fallini’s first two
arguments are unpersuasive and affirm in part the district court’s order.
However, we reverse and remand in part the district court’s award of

damages.

"The district court properly denied Fallini’'s motion for reconsideration

- Fallini argues that the district court erred in denying her
motion for reconsideration because the partial summary judgment was
based on false factual premises regarding whether the accident occurred
on open range. We disagree. |

“A district court may reconsider a previously decided issue. if
substantially different evidence is subsequently introduced or the decision
is clearly erroneous.” Masonry and Tile v. Jolley, Urga & Wirth, 113 Nev.
737, 741, 941 P.2d 486, 489 (1997); see also Moore v. City of Las - Vegas; 92
Nev. 402, 405, 551 P.2d 244, 246 (1976) (“Only in very rare instances in

which new issues of fact or law are raised supporting a ruling contrary to
the ruling already reached should a motion for rehearing be granted.”)

In Nevada, a defendant has 30 days to respond to a plaintiff's
request for admission. NRCP 36(a). Failure to do so may result in the
requests being deemed “conclusively established.” NRCP 36(b). It is well
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settled that unanswered requests for admission may be properly relied
upon as a basis for granting summary judgment, and that the district
court is allowed considerable. discretion in determining whether to do so.

Wagner v. Carex Investigations & Sec., 93 Nev: 627, 631, 572 P.2d 921,

923 (1977) (concluding that summary judgment was properly based on
admissions stemming from a party’s unanswered request for admission
under NRCP 36, even where such admissions were contradicted by
previously filed answers to-interrogatories); Smith v. Emery, 109 Nev. 737,

742, 856 P.2d 1386, 1390 (1993) (explaining that that “failure to respond

to a request for admissions will result in those matters. being deemed
conclusively éstablished ... even if the established matters are ultimately
untrue”) (citation omitted). |

Here, Fallini’s argument is unpersuasive because she has not
raised a new issue of fact or law. The question of whether the accident

occurred on open range was expressly disputed in Fallini’s answer, but she

‘subsequently failed to challenge this issue through Adams’ requests for

admissions. Fallini has presented no evidence on appeal to alter the
conclusive impact of admissions under NRCP 36 as a basis for partial
summary judgment. Wagner, 93 Nev. at 631, 572 P.2d at 923. Moreover,
the fact that these admissions may ultimately be untrue is irrelevant.
Smith, 109 Nev. at 742, 856 P.2d at 1390. Finally, the district’ court had
discretion to treat Fallini's failure to file an opposition to partial summary
judgment as “an admission that the motion [was] meritorious and a
consent to granting the motion.” King v. Cartlidge, 121 Nev. 926, 927, 124
P.3d 1161, 1162 (2005) (citing D.C.R. 13(3)).
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Thus, the district court did not err in refusing to reconsider its
prior orders.2

The district court did not err in vacating the jury trial

Fallini argues that the district court’s decision to vacate the
jury trial violated her rights under Article 1, Seqtion 3 of the Nevada
Constitution. We disagree. | |

Following entry of a default judgment, the district court may
conduct hearings to determine the amount of damages “as it deems
necessary and proper and shall accord a right of trial by jury to the parties
when and as required by any statute of the State.”. NRCP 55(b)(2). “The

failure of a party to serve a demand [for a jury trial] ... constitutes a

waiver by the party of trial by jury.” NRCP 38(d). Generally, “|w]hen the

right to a jury trial is waived in the original case by failure to timely make

the demand, . .. the right is not revived by the ordering of a new trial.”
Executive Mgmt. v. Ticor Title Ins. Co., 118 Nev. 46, 53, 38 P.3d 872, 876
(2002) (quoting 8 James Wm. Moore et al., Moore’s Federal Practice §
38.52[7][c] (3d ed. 2001)).

Here, the parties initially determined in 2007 that a jury trial

was not required for resolution of this case. Upon Fallini’s default on the

2We also reject Fallini's attempt to distinguish herself from her prior.

counsel’s inaptitude. “It is a general rule that the negligence of an
attorney is imputable to his client, and that the latter cannot be relieved
from a judgment taken against [her], in consequence of the neglect,

carelessness, forgetfulness, or inattention of the former.” Tahoe Village -

Realty v. DeSmet, 95 Nev. 131, 134, 590 P.2d.1158,.1161 (1979) (quoting
Guardia v. Guardia, 48 Nev. 230, 233-34, 229 P. 386, 387 (1924)),
abrogated on other grounds by Ace Truck v. Kahn, 103 Nev. 503, 507, 746
P.2d 132, 135 (1987), abrogated on other grounds by Bongiovi v. Sullivan,
122 Nev. 556, 583, 138 P.3d 433, 452 (2006).
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partial summary judgment motion, Adams demanded a jury trial on the
issue of damages. Following the district court’s order to strike Fallini’s

pleadings, the district court vacated the. jury trial and proceeded to

determine damages by way of a prove-up hearing. Although both parties-

were present at the hearing, neither party objected to these proceedings.
The record- shows that Fallini did not object when the district court
vacated the jury trial and proceeded with a prove-up hearing. She did not
argue her right to a jury trial in her motion for reconsideration. Nor did
she demand a jury trial prior to her argument on appeal.

Thus, we conclude that Fallini waived her right to a jury trial
by failing to make a timely demand. The district court was within its
authority to proceed with the prove-up hearing for a determination of
damages. NRCP 55(b). '

The district court erred in its award of damages

Fallini argues that the district court’s damages award was
excessive because there is no evidence that Adams suffered any economic
loss from the death of her son. ‘

The record indicates that Adams originally sought over $9
million in damages, including $2.5 million for grief, sorrow, and loss of
support; $1,640,696 for lost. career earnings; and $5 million for hedonic
damages. Adams and her husband both testified that. while they were not
financially dependent on the decedent, they remained extremely close
until the time of his death. Adams testified that her son often helped with
physical tasks around the house and provided support while the couple
coped with health problems. The record on appeal does not include any
evidence regarding the decedent’s salary, earning history, or future
earning potential. Ultimately, the district court granted Adams damages

in the reduced amount of $1 million for grief, sorrow, and loss of support
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as well as $1,640,696 for lost career earnings.3 The district court denied
Adams’ request for hedonic damages.

“[TThe district court is given wide discretion in calculating an
award of damages, and this award will not be disturbed on appeal absent
an abuse of discretion.” Diamond Enters., Inc. v. Lau, 113 Nev. 1376,

1379, 951 P.2d 73, 74 (1997). An heir in a wrongful death action may

broadly recover “pecuniary damages for the person’s grief or sorrow, loss of

probable support, companionship, society, comfort and consortium, and

damages for pain, suffering or disfigurement of the decedent.” NRS

41.085(4); see also Moyer v. United States, 593 F. Supp. 145, 146-47 (D.

Nev. 1984) (recognizing that regardless of whether a parent was

dependent on the decedent child for support, the parent is entitled to
recovery for the loss of probable support based on contributions (such as
time and services) that “would naturally have flowed from . .. feelings of
affection, gratitude and loyalty”). However, while “heirs have.a right to
recover for ‘loss of probable support[] [t]his 'elemént of" damages
translates into, and is often measured by, the decedent’s lost economic
opportunity.” Alsenz v. Clark Co. School Dist., 109 Nev. 1062, 1064-65,
864 P.2d 285, 286-87 (1993) (indicating that a duplicative award of
damages already available under NRS 41.085(4) would be absurd).

We conclude that the distric:c court actéd within its discretion
to award damages to Adams based on loss of probable support despite
evidence that Adams was not financially dependent on her son. NRS

41.085(4). However, we conclude that the district court abused its

3The district court also awarded Adams $5,188.85 for funeral
expenses and $85,000 in sanctions and attorney fees. This award is not
challenged on appeal.
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discretion by awarding separate damages for both loss of probable support
and lost economic opportunity, as there is neither a legal basis nor
evidentiary support for the awérd of $1,640,696 in lost career earnings.*
Alsenz, 109 Nev. at 1065, 864 P.2d at 287. Accordingly we,

ORDER the judgment of the district court AFFIRMED IN
PART AND REVERSED IN PART AND REMAND this matter to the
district court for proceedings consistent with this order.

/a&w“&”’k\. , J.

Hardesty

Parraguirre
Cherry )

cc:  Hon. Robert W. Lane, District Judge
Carolyn Worrell, Settlement Judge
Marvel & Kump, Ltd.
John Ohlson
Aldrich Law Firm, Ltd.
Nye County Clerk

4Adams argues that even if the district court erred in attributing her
award to a particular category of damages, the total award should be
upheld because she is entitled' to hedonic damages. Because hedonic
damages are often-available in wrongful death cases only as an element of
pain and suffering (which is included in the award under NRS 41.085(4)),
we conclude this argument similarly fails. Banks v. Sunrise Hospital, 120
Nev. 822, 839, 102 P.3d 52, 63-64 (2004); Pitman v. Thorndike, 762 F.
Supp. 870, 872 (D. Nev. 1991) (indicating that hedonic damages in Nevada
are an element of the pain and suffering award).
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IN THE SUPREME COURT OF THE STATE OF NEVADA
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Electronically Filed

SUSAN FALLINI, Case No. 568Apr 09 2013 09:10 ¢
' Tracie K. Lindeman
Appellant, Clerk of Supreme C

VS.

Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

Respondent.

Appeal from the Fifth Judicial District Court of the State of Nevada
' in and for the County of Nye
The Honorable Robert W. Lane, District Judge

APPELLANT’S PETITION FOR REHEARING

John Ohlson, Esq.

Bar Number 167

275 Hill Street, Suite 230
Reno, Nevada 89501
(775) 323-2700

Jeff Kump, Esg.
Bar Number 5694
MARVEL & KUMP, LTD.
217 Idaho Street

Elko, Nevada 89801

(775) 777-1204

Counsel for Appellant
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Appellant Susan Fallini, by and through her cdunsel, and pursuant to
NRAP 40, petitions this court for a rehearing of its March 29, 2013, Order
Affirming in Part, Reversing in Part, and Remanding the district court’s orders
and judgment in the underlying case.

L OVERVIEW

In the underlying case to this appeal, Respondent Judith Adams (“Adams™)

sued Appellant Susan Fallini (“Fallini”’) for the death of her son after he struck
one of Fallini’s cows that was on the highway, located on open range, on which
he was driving. Fallini retained Harold Kuehn, Esq. (“Kuehn”) to represent and
defend her in that suit, pursuant to which Kuehn filed and answer and
counterclaim on Fallini’s behalf, and shortly thereafter told Fallini that the case
was over and that she had prevailed. Unbeknownst to Fallini, however, the case
was not over. Rather, litigation continued by way of discovery requests and
motion practice by counsel for Adams, but Kuehn failed to — among many other
things — answer various requests for admissions, oppose a motion for summary
judgment based on those unanswered requests for admissions, appear for a
hearing on the motion for summary judgment, or respond to other discovery
requests. Ultimately, the court entered partial summary judgment in which it
imposed liability on Fallini for the accident. In particular, Fallini was deemed to
have admitted that the accident did not occur on open range, which obviated her
complete defense to the action pursuant to NRS 568.360(1) (those who own
domestic animals running on open raﬂge do not have a duty to keep the animal |
off the highway traversing or located on the open range and are not liable for
damages to property or for injury caused by a collision between a motor vehicle
and the animal occurring on such highway). The Court later held Kuehn in
contempt of court and repeatedly imposed significant sanctions for his failure to
appear and comply with its orders in the case. It was in this context — in June

2010, three years after Kuehn told Fallini that the case was over and that she had

1
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prevailed — that Fallini learned the true status of her case when Kuehn’s law
partner, Tom Gibson, Esq. (“Gibson”), discovered and advised Fallini what had
truly happened in her case. In immediate response to Gibson’s news, Fallini
retained new counsel and moved for reconsideration of the district court’s orders
based upon the accident having occurred on highway that traversed through open
range, the contrary admission by default pursuant to NRCP 36 having been a
direct result of her counsel’s misconduct. Adams, however, sought a default
judgment based upon the order granting summary judgment. The district court
denied Fallini’s motion for reconsideration, granted Adams’ application for
default, vacated the jury trial, and, after a prove-up heaﬁng, imposed damages
against Fallini in the amount that exceeded $2.7 million.

In her appeal from the district court’s imposition of liability and damages,
Fallini challenged the false factual bases on which the district court entered its
orders (that the accident did not occur on open range), specifically addressing the
incomprehensible nature and extent of the misconduct by her former attorney that
was unbeknownst to her and was contrary to the affirmative representations he
made to her very early on in the case that it was over and she had prevailed.
Fallini also challenged the district court’s order vacating the jury trial on the
factual issue of damages. Despite the undisputed attorney misconduct that
resulted in the assessment of liability and damages against Fallini and that a jury
request was in place at the time the district court vacated jury trial, this Court has
affirmed the district court’s orders that denied Fallini’s efforts to seek
reconsideration of the summary judgment on liability that was entered against her
and that vacated the jury trial to consider damages, but reversed and remanded
the district court’s award of damages against Fallini. Based on the nature of this -

Court’s decision in the context of the underlying misconduct that resulted in the

| imposition of liability and damages on Fallini, and given the deep public policy

considerations and relevant case law that are inherently at issue in this case but

2
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appear to have been overlooked or otherwise disregarded by this Court, Fallini
requests that this Court reconsider the portion of its decision addressing the
rulings of the district court on the issue of liability.
II. POINTS TO BE ADDRESSED ON REHEARING

NRAP 40(c)(2) permits this Court to consider rehearing a case when it has:

- overlooked or _misaﬂoreh,ended a material fact in the record or a
material question of law in the case; or :

- overlooked, misapplied or failed to consider a statute, procedural rule,

regulation or decision directly controlling a dispositive issue in the
case.

In this case, this Court’s decision affirming the district court’s orders that
resulted in the imposition of liability and damages on Fallini overlooked the

significance and nature of Kuehn’s misconduct and either failed to consider,

| misapplied, misapprehended, or overlooked the significant and deep publié

policy considerations, as reflected in applicablé and relevant authority and
principles, that require that relief be gfanted to a party that has been the victim of
egregious misconduct and gross negligence of his or her attorney. Moreover, this
Court did not address the obligations of counsel for Adams and the district court
as it concerned Kuehn’s misconduct. Finally, this Court’s decision affirming the
district court’s order striking the jury trial on the issue of damages creates a
disconnect between the parties’ righf to a jury trial on issues of fact and what
happened in this case. As a consequence, Fallini requests that this Court
reconsider its decision and the basis on which it was made in the context of the
facts and principles applicable in this case.
III. ARGUMENT |

Fallini is entitied to this Court’s reconsideration of its decision affirming
the district court’s order denying her request for reconsideration of its orders
imposing liability on her based on the gross and egregious misconduct of her

attorney. Moreover, consideration of the obl'igations’of counsel for Adams and

3
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the district court and a rehearing of the decision to strike the jury trial are

warranted. Thus, Fallini requests that this Court grant her petition for rehearing.

A.  Fallini is Entitled to This Court’s Reconsideration of its Decision
Ii%fﬁrmilg; the District Court’s Order Denying her Request for

econsideration of its Orders Imposing Liability on her Based on

the Gross and Egregious Misconduct of her Attorney. '

In its determination that the district court properly denied Fallini’s motion
for reconsideration, this Court took a straight-line, hyper-technical approach that
put the laser focus of the inquiry on Fallini’s failure to answer requests for
admissions that, among other things, admitted that the accident did not happen on
open range.' To that end, this Court addressed only the provisions of NRCP 36
and its interpretive case law that generally permits unanswered requests for
admissions to be deemed established and relied upon as a basis for granting
summary judgment with virtually no consideration bf the underlying
circumstances that resulted in the unanswered requests for admissions. While
this court superficially aéknowledged Fallini’s recitation of the outrageous
misconduct by Kuehn as her effort to “...attempt to distinguish herself from her
prior counsel’s inaptitude” (March 29, 2013, Decision at 4, fn. 2), it summarily
rejected the attorney misconduct issue that resulted in, among many other things,
the unanswered requests for admissions by applying the general rule that “thé
negligence of an attorney is imputable to his client, and that the latter cannot be
relieved from a judgment taken against [her], in consequencé of the neglect,
carelessness, forgetfulness, or inattention of the former” (Id., citing Tahoe

Village Realty v. DeSmet, 95 Nev. 131, 134, 590 P.2d 1158, 1161 (1979)

' Although there were a number of admissions-bﬁ/-default that are disputed

by Fallini (Opening Brief at 9, citing Jt. Appx. I at 7.1—743, the open range issue, as

acknowledged by this Court, is the most determinative of them, as it is a complete

defense to the underlying case. As a consequence, it is the admission on which this

lge%t.lqn. will f?cgs for purposes of highlighting the importance of the relief to which
allini 1s entitied.
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(emphasis added). Based on the egregious nature of Kuehn’s misconduct, which

is essentially undisputed in this case and ratified by the extent and number of

sanctions that were imposed based upon Kuehn’s iepeated contempt of court, in
light of the district court’s judicial notice of the complete defense to the case as a
matter of law, this Court’s summary, footnote-disposal of the attorney
misconduct issue. in this case and the authority on which it relies warrants
reconsideration.

As comprehensively outlined by Fallini in her briefing before this Court,
Kuehn’s misconduct was not just negligent. It was outrageous. Kuehn did not
just fail to answer requests for admissions. Over the period of about a year and a
half after he answered the complaint, Kuehn also failed to respond to or oppose
the motion for summary judgment that was filed by counsel for Adams based on
the unanswered requests for admissions, failed to appear at the hearing on that
motion, and failed to respond to supplemental discovery requests. See Amended
Opening Brief at 7-8 (citing to Jt. Appx. I at 55-57, 224-231, Jt.- Appx. II at 26-
31, 41, 91-95), 9-11 (citing to Jt. Appx. I at 40-51, 55-62, 71-74; 01-143, 148-
149, 160-219, 220-233; Jt. Appx. I at 1-12, 17-19, 20-21, 26-31, 48-61, 68-75,
222-225, 240-244; MFR Jt. Appx. Il at 138-159), 14 (citing to Jt. Appx. I at 55-
57; Jt. Appx. IT at 89-129, 130-132; MFR Jt. Appx. Il at 138-159), 15-16 (citing
to Jt. Appx. Il at 130-132; MFR Jt. Appx. IT at 138-159), 17, Amended Reply
Brief at 10 (citing to Jt. Appx. Il at 142, 151), 11-12 (citing to Jt. Appx. II at 76-
86, 130-132, 133-152, 241-244). In fact, other than filing the initial answer to
the complaint and counterclaim in March 2007 and then telling Fallini in June
2007 that the case was over and she prevailed, former counsel for Fallini did
nothing in her case until he finally appeared intermittently in mid-2009 to deflect
any responsibility for his failure to respond to discovery away from Fallini. Id.
He otherwise ignored, disregarded, and abandoned Fallini and her case, his

professional and ethical obligations, and the repeated and mounting sanctions

5
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that were imposed against him for his failure to respond to discovery. Id. By the
time the district court entered its final judgment that, in conjunction with the
order granting summary judgment, left Fallini in default, everyone involved in
the case except for Fallini was fully apprised and knew of the gross misconduct
by Kuehn. 7d.

Indeed, all of the misconduct by Kuehn that resulted in summary judgment
and, ultimately, default entered against Fallini occurred after Kuehn told Fallini
that the case was over and that she prevailed.> Amended Opening Brief at 9 (Jt.
Appx. I at 40-51, 71-74; Jt. Appx. I at 130-132), 15-16 (Jt. Appx. IT at 130-132,
240-244; MFR Jt. Appx. II at 138-159); Amended Reply Brief at 5-6 (Jt. Appx. I
at 142-143), 10-11 (Jt. Appx. Il at 142, 151). At that point, Fallini had no reason
to expect or inquire about continued litigation in the case. /d. Kuehn’s
misconduct, which is undisputed in this case (Amended Answering Brief at 2-5),
transcends far beyond the “neglect, carelessnesé, forgetfulness, or inattention”
that was cited by this Court via Tahoe Vista Realty, supra, in its footnote-
disregard of the attorney misconduct to which Fallini attributes the underlying
summary judgment and default against her. Rather, it rises to a level of
misconduct for which equifable considerations are required to protect an
unsuspecting and unknowing litigant from the unreasonable result of holding her
responsible for the extraordinary abuses of her attorney.

Initially, Tahoe Vista Realty, supra, is inapposite and cannot provide the
foundation on which this Court could summarily dismiss the attorney misconduct
Fallini asserts as the basis for her appeal. Tahoe Vista Realty did not address the
blatant and egregious misconduct of an attorney who misrepresented the sfatus of

the case, abandoned his client and her case, violated his ethical and professional

2 Given the open range defense that Kuehn asserted on behalf of Fallini in
the answer to Adams’ complaint, that was the outcome that should have occurred and,
therefore, it was reasonable for Fallini to have believed Kuehn.

6
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responsibilities, and was repeatedly sanctioned and fined for being in contempt of
court as has been established in this case. Rather, it focuses on the delay of the
defendants in seeking new counsel after their former counsel withdrew before '
filing a responsive pleading, which resulted 1n a default. Moreover, this Court
found it significant in Tahoe Vista Realty that the defendants failed to set out a
meritorious defense to the claims against them. Tahoe Vista Realty, 590 P.2d at
1160. In this case, Fallini has offered, and the district court took judicial notice
of, a fact that provided a complete defense to her case as a matter of law — that
the accident took place in open range. Amended Opening Brief at 8-9 (including
fn. 4), citing MFR Jt. Appx. II, 138-159, Opposition to Application for Default,
Jt. Appx. II, 130-132, and Transcript of Hearing for Application of Default
Judgment at 3-4. See also NRS 568.360(1), supra. But for Kuehn’s despicable
professional misconduct, it is a defense that would have, and should have,
resulted in the resolution of the case in favor of Fallini.

Moreover, the egregious nature of Kuehn’s conduct required that the
district court reconsider its order granting summary judgment against Fallini on
the issue of liability and prohibited it from entering her default, and that fhis
Court reverse the district court’s denial of that request, because it was an
opportunity for the court to hear the case on the merits and avoid the absurd
result of a $2.7 million damage award despite an undisputed fact that provide a
complete defense to the case. Notably absent from this Couﬁ’s March 29, 2013,
Decision is any mention, or even a nod, to the longstanding policy of this Court
favoring the disposition of cases on their merits (Moore v. Cherry, 90 Nev. 390,
393-394, 528 P.2d 1018, 1021 (1974); Bauwens v. Evans, 109 Nev. 537, 539,

853 P.2d 121, 122 {1993), cited at Amended Reply Brief at 9) and the
s L Js Y )

[\

requirement that this Court interpret rules and laws in line with what reason and
public policy would indicate the legislature intended and that avoid absurd results

(State v. Quinn, 117 Nev. 709, 30 P.3d 1117, 1120 (2001), quoting Gallagher v.

7
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City of Las Vegas, 114 Nev. 595, 599-600, 959 P.2d 519, 521 (1998), cited at
Amended Reply Brief at 9). If ever there was a case that required a sincere
consideration of an order based upon erroneous and false facts that resulted from
exceptional circumstances — a $2.7 million judgment against a defendant as a
direct result of egregious attorney misconduct and who, as a matter of law,
cannot be held liable in the underlying case — this is it.

Indeed, this Court’s policy and preference of the disposition of cases on
the merits and of avoiding absurd results is echoed by the federal courts in cases
involving the gross negligence of an attorney and the resulting unreasonable
impact on that attorney’s client. For instance, the Ninth Circuit has held that
Rule 60(b)(6) of the Federal Rules of Civil Procedure, which allows a district
court to grant relief from a judgmént or order for any reason that is justified, is
available in extraordinary circumstances that prevented a party from taking
timely action to prevent or correct an erroneous judgment, including an
attorney’s gross negligence in handling a case. See Community Dental Services
v. Tani, 282 F.3d 1164, 1167 (9th Cir. 2002). In Tani, a defehse attorney was
found to have committed gross negligence when he “abandoned his duties as an
attorney” by failing to file papers, failing to oppose a motion to strike his answer,
and failing to attend hearings. Tani, 282 F.3d at 1171. His conduct was so
egrégious that it could not be characterized as simple attorney error or mere
neglect. Id. As a consequence, the Court granted relief from a default judgment
entered against the defendant holding that “where the client has demonstrated
gross negligence on the part of his counsel, a default judgment against the client
may be set aside pursuant to Rule 60(b)(6).” Id. at 1169. The court noted that
“judgment by default is an extreme measure and a case should, whenever
possible, be decided on the merits” and therefore Rule 60(b), as applied to default
judgments, is “remedial in nature and must be liberally applied.” Id. at 1169-70

(quotation and citations omitted).
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The Ninth Circuit has since extended its holding in Tani to a non-default
judgment context. In Spates-More v. Henderson, 305 F.App’x 449 (9™ Cir.
2008), an unpublished, but deeply relevant case, the Ninth Circuit remanded a
case in which the district court had faiied to consider the gross negligence
standard and application of Rule 60(b)(6) to an order granting summary
judgment on the basis of the opposing party's non-opposition to the motion.
Although the case did not involve default judgment, it involved a judgment
predicated upon a basis similar to default — "an innocent party is forced to
suffer drastic consequences" due to the failure of the party to properly prosecute

or defend her case. Tani, 282 F.3d at 1170. The court noted that the plaintiff's

‘attorney had "effectively abandoned his client" by, among other things, twice

failing to timely oppose motions to dismiss, failing to return phone calls, failing
to attend a required pre-trial meeting, failing to file an opposition to summary
judgment, and failing to move for relief from summary judgment until more than
seventy days after judgment was entered. Henderson, 305 F.App’x at 451. The
Ninth Circuit conéluded that |

"[i]t is unreasonable to hold the client responsible for his acts in these
circumstances. These failures went far beyond simple attorney error
and perhaps constituted gross negligence and extraordina:
circumstances sufficient to justify relief under 60(b)(6)."

Id

Similarly, in Moore v. United States, 262 F. App'x 828 (9th Cir. 2008), the
Ninth Circuit concluded that a district court "erred in denying relief under Rule
60(b)(6)" where an attorney's gross neglect resulted in the granting of summary
judgment based on the defaulting party's failure to respond to the summary
judgment motion. /d. at 829. The court held that the attorney virtually
abandoned his clients by failing to respond to the motion for summary judgment,

even after being warned that such an omission would result in a summary grant

of the motion, and concluded that the attorney abandoned his advocacy of his

9
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clients’ cause and crossed the line into the gfoss négligence described in

Tani." Id Thus, the Ninth Circuit has sanctioned the application of Rule
60(b)(6) where an attorney's gross neglect results in the ultimate consequence —
a judgment not predicated upon the actual merits of the case, but rather upon the
party's failure to prosecute or defend his case.’

Indeed, the requests by Fallini in the district court to reconsider its orders
that imposed liability by default and resulted in a default being entered against
her were strongly analogous to a request to set those orders aside pursuant to
NRCP 60(b), which is substantially similar to FRCP 60(b).* At the very least,
the underlying policy considerations at work in Tani, Henderson, and Moore are

directly applicable to and should have driven the consideration given to this case

in the context of Fallini’s request that the district court reconsider its orders

imposing liability on her by default under the undisputed circumstances under
which those orders were obtained and the undisputed complete defense to this
case. To saddle Fallini with the burden and consequences of such egregious
attorney misconduct in this case — a case in which she should have prevailed
based on the open range defense — is an absurd result given the puBlic policies

and relevant authority. Under the circumstances, this is a case that is entitled to

} An attorney’s gross or egregious negligence is also grounds for relief

from the strict application of the time limitations governing habeas cases to justify
equitable tolling.” See, i.e., Spitsyn v. Moore, 345 F.3d 79 (19 ' Cir. 2003)
(sufficiently egregious misconduct by counsel, such as wholly deficient performance,
may justify equitable tolling). In Maples v. Thomas, 565 U.S. _ , 132 S.Ct. 912,

92 (]2012 , the Court explained that if the facts show that counsel abandoned a
client, common sense dictates that a litigant cannot be held constructively
responsible lfor the conduct of any attorney who is not operatinﬁ as his agent in any
meaningful sense of that word. 1d., 132 S.Ct. at 923, quoting Holland v. Florida,
560 U.S. , 130°S.Ct. 2549, 2568 (2010) (Alito, J., concurring).

y Although NRCP 60(b) does not have the “catchall” provision stated in
FRCP 60(b)(6), it is otherwise essentially identical to FRCP 60(b), and this Court has
repeatedly acknowledged the district court’s broad discretion to determine a motion
for relief from a judgment. See, i.e., Duarte v. Mri Mobile Imaging, LLC, 281 P.3d
1169 (2009). Moreover, Fallini’s request that the district court reconsider its orders .
based on her attorney’s default and failure to respond include several bases on which
a motion pursuant to NRCP 60(b) would also have been appropriate.

10
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be heard on its merits.

B.  Consideration of the Obligations of Counsel for Adams and the
District Court is Warranted.

In addition to its summary disposal of the gross negligence and misconduct
by Kuehn, this Court did not address the obligations of counsel for Adams in
alleging and then seeking an admission that the area in which the accident
occurred was not open range, or the district court’s obligations to Fallini to
protect her interest in light of clear and evidence attorney misconduct and what it
knew to be the true facts in the case. See Amended Opening Brief at 13-17;
Amended Reply Brief at 10. They, too, are points worthy of consideration.

By signing the complaint that he filed on behalf of Adams, counsel for
Adams certified that, to the best of his knowledge, information and belief,
Jformed after reasonable inquiry, the allegations and other factual contentions
had evidenﬁary support or were likely to have evidentiary support after a‘
reasonable opportunity for further investigation or discovery. See NRCP -
11(b)(3). In response to his complaint, counsel for Adams received an answer
that included an affirmative defense that the accident occurred on open range.
Pursuant to NRS 568.360(1), that was a complete defense to the Adams’
complaint. Indeed, a modicum of the inquiry that was required of counsel for
Adams into that asserted defense would have quickly revealed to him that his
allegation that the acéident did not occur on open range was, in fact, false (Jt.
Appx. IT at 130-132; MFR Jt. Appx. IT at 138-159) and that his complainton =~
behalf of the Adams not only violated NRCP 11, it also violated Nevada’s Rules
of Professional Conduct 3.1 (a lawyer shall not assert an issue unless there is a
basis in law and fact for doing so that is not frivolous), 3.3 (a lawyer shall not
make a false statement of fact or law to a tribunal or fail to correct a false
statement of material fact or law previously made to the tribunal, or offer

evidence the lawyer knows to be false), and 8.4 (it is professional misconduct for

11
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a lawyer to violate the rules of professional conduct, engage in conduct involving
dishonesty, fraud, deceit or misrepresentation, and engage in conduct that is
prejudicial to the administration of justice). A similar inquiry regarding his
assertion that Nye County ranchers place reflective strips on their cattle would
have also revealed that no such custom or practice exists. Jt. Appx. IT at 130-
132; MFR Jt. Appx. II at 138-159. To that end, counsel for Adams was obligated
to correct his misstatement, but instead sidestepped those obligations to
undertake a reasonable inquiry or further investigation of that expressly stated
defense by seeking an admission that his allegations were true. Nevertheless,
Similarly, the district court had a duty to seek truth and justice, and to
intervene when serious and evidence misconduct occurs in a case before it in
order to protect the litigants’ rights to a fair trial. Dejesus v. Flick, 116 Nev. 812,
7 P.3d 459, 466 (2000) (Papez, D.J., concurring) (cited, Amended Reply Brief at
10). Indeed, the district court took judicial notice of the fact that the location in
which the accident occurred was open range. Amended Opening Brief at 8, fn. 4
(citing to Transcript of hearing for Application for Default J udgment at 3-4). As
a consequence, Fallini could not, as a matter of law (see supra), be liable for
injuries caused by an accident between a motor vehicle and her cow. By holding
Fallini liable for the accident because of what was clearly egreglous and gross
negligence by Kuehn — as estabhshed by the district court’s numerous orders
holding him in contempt and fining him — the district court entered orders that
were clearly erroneous, and ignored its obligations to promote, among other
things, the integrity of the judiciary (see the First Cannon of the Code of Judicial
Conduct, cited at Amended Opening Brief at 15) and to act in response to
violations by an attorney to the Nevada Rules of Professional conduct (Rule 2.15
of the Nevada Code of Judicial Conduct, cited at Amended Opening Brief at 16-
17). It also reveals a case in which a litigant was the victim of a systemic failure

of the justice system to honor the rights of its litigants.

12
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C.  AReh earing of the Order Siriking the Jury Trial is Appropriate.

Finally, in its decision affirming the district court’s order striking the jury
trial, this Court faulted Fallini for not requesting a jury trial and, on that basis,
found that she waived her right to have the damages issue decided by the jury.
Its summary reasoning, however, creates a disconnect between the parties’ righf
to a trial by jury on issues of fact and what happened in the district court. As
explained in Fallini’s briefing and acknowledged by this Court, the request for a
jury on the damages issue had been made by Adams and was already in place

when the district court unilaterally vacated the jury trial and then, at the same

time, conducted its own prove-up hearing on damages.- Jt. Appx. I at 221-224, Jt.

Appx. II at 222-225, 242. Because the jury request had already been made and
was in place, there was no reason for Fallini to request a jury trial, and when the
district court vacated the jury trial and immediately commenced the prove up
hearing, Fallini had no opportunity to make a jury request. Indeed, neither the
district court’s order nor this court’s decision affirming that order reconcile how
they are consistent with the parties’ right to a jury trial on the factual issue of
damages. See Nevada Constitution, Art. I, § 3, cited in Amended Opening Brief
at 17; Amended Reply Brief at 13. Thus, Fallini requests that this Court
reconsider Fallini’s challenge to the order striking the jury on the issue of
damages.
IV. CONCLUSION

1t is inconceivable that this Court intends to ratify the outcome of the

underlying case given the extraordinary circumstances under which the result

was obtained and the undisputed erroneous factual basis on which it was decided.

Therefore, under the totality of the circumstances in this case, Fallini requests
that this Court reconsider the portions of its March 29, 2013, Decision affirming

the district court’s orders.

13
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Pursuant to NRAP 40A, Appellant Susan Fallini petitions this court for En
Banc Reconsideration of the panel’s June 3, 2013, Order summarily denying
rehearing of its March 29, 2013, Order Affirming in Part, Reversing in Part, and
Remanding the district court’s orders and judgment in the underlying case on

grounds that the proceeding involves a substantial precedential, constitutional, or .

public policy issues, as follows:
L OVERVIEW

In the underlying case to this appeal, Respondent Judith Adams (“Adams™)

sued Appellant Susan Fallini (“Fallini”’) for the death of her son after he struck
one of Fallini’s cows that was on the highway, located on open range, on which
he was driving. Fallini hired Harold Kuehn, Esq. (“Kuehn”) to represent and
defend her in that suit, pursuant to which Kuehn filed and answer and
counterclaim on Fallini’s behalf. Shortly thereafter, Kuehn told Fallini that the
case was over and that she had prevailed.

Unbeknownst to Fallini, the case, in fact, was not over. Rather, litigation
continued by way of discovery requests and motion practice by counsel for
Adams, but Kuehn failed to — among many other things — answer various
requests for admissions, oppose a motion for summary judgment based on those

unanswered requests for admissions, appear for a hearing on the motion for

summary judgment, or respond to other discovery requests. Ultimately, the court

entered partial summary judgment in which it imposed liability on Fallini for the
accident. Fallini was deemed to have admitted that the accident did not occur on
open range, which obviated her complete defense to the action pursuant to NRS

568.360(1) (those who own domestic animals running on open range do not have
a duty to keep the animai off the highway traversing or located on the open range

and are not liable for damages to property or for injury caused by a collision

between a motor vehicle and the animal occurring on such highway). The district

court later held Kuehn i contempt of court and repeatedly imposed significant

1
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sanctions for his failure to appear and comply with its orders. It was in this
context — in June 2010, three years after Kuehn told Fallini that the case was over
and thét she had prevailed — that Fallini learned the true status of her case when
Kuehn’s law partner, Tom Gibson, Esq. (“Gibson”), discovered and advised
Fallini what had truly happened in her case. In immediate response to Gibson’s
news, Fallini retained new counsel and moved for reconsideration of the district
court’s orders based upon the accident having occurred on highway that traversed
through open range, the contrary admission by default pursuant to NRCP 36
having been a direct result of her counsel’s misconduct. Adams, however,
sought a default judgment based upon the order granting summary judgment.

The district court denied Fallini’s motion for reconsideration, granted Adams’
application for default, Vacated the jury trial, and, after a prove-up hearing,
imposed damages against Fallini in the amount that exceeded $2.7 million.

In her appeal from the district court’s imposition of liability and damages,
Fallini challenged the false factual bases on which the district court entered its
orders (that the accident did not occur on open range), specifically addressing the
nature and extent of Kuehn’s misconduct that was unbeknownst to her and was
contrary to the representations he made to her very early on in the case that it was
over and she had prevailed. Fallini also challenged the district court’s order
vacating the jury trial on the factual issue of damages. Despite the undisputed
attorney misconduct that resulted in the assessment of liability and damages
against Fallini and that a jury request was in place at the time the district court
vacated jury trial, this Court has affirmed the district court’s orders that imposed
liability on Fallini and that vacated the jury trial to consider damages, but
reversed and remanded the district court’s award of damages against Faiiini. On
June 3, 2013, the same panel summarily denied Fallini’s Petition for Rehearing.

During the pendency of the proceedings before this Court, two separate,

but related, actions concerning Kuehn’s conduct were completed:

2
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- In the Federa] District Court of Nevada, Kuehn’s malpractice insurer
sought and obtained declaratory relief that it was not obligated to pay
Fallini’s malpractice claim against Kuehn because coverage for this
situation was excluded and not covered by the policy. See Colony Ins.
Co. v. Kuehn, District Court Case No. 2:10-CV-01943-KJD-G
(September 12,2012, Order granting Colony Insurance Company’s
motion for summary judgment).

- On April 18, 2013, in the disciplinary proceedings against Kuehn based
on his professgonaf misconduct in this case, the State Bar recommended
that Kuehn’s license to practice law be suspended for 5 years, that he be

required to re-take the bar examination, and that he undergo a
psychological evaluation before re-admission.

Based on the nature of this Court’s panel decisions in the context of the
underlying attorney misconduct that resulted in the imposition of liability and
damages on Fallini (and then disciplinary sanctions against Kuehn), and given
the deep public policy considerations and relevant case law that are inherently at
issue in this case but appear to have been disregarded by this Court, Fallini
requests that this Court reconsider its panel’s decisions addressing the rulings of
the district court in the underlying case. _

II. POINTS TO BE ADDRESSED ON EN BANC RECONSIDERATION
En banc reconsideration of this Court’s June 3, 2013, panel decision
summarily denying rehearing of its Order affirming the district court’s orders that

resulted in the imposition of liability and damages on Fallini is appropriate and

warranted. This Court’s panel decisions related to the district court’s orders:

1.  Overlooked the significance and nature of Kuehn’s misconduct and
failed to consider the significant and deep public policy
considerations, as reflected in applicable and relevant authority and
%)rmc.lpl_es, that require that relief be granted to a party that has been
he victim of egregious misconduct and gross negligence of his or
her attorney.

2. Failed to address the obligations of counsel for Adams and the
~ district court as it concerned Kuehn’s misconduct.

3. Created a disconnect between the parties’ constitutional right to a
jury trial on issues of fact in light of what happened in this case.

/117
/17
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III. ARGUMENT

Fallini is entitled to this Court’s en ban reconsideration of the summary
panel decision denying rehearing of its Order affirming the district court’s order
denying her request for reconsideration of its orders imposing liability on her
based on the gross and egregious misconduct of her attorney. Moreover, _
reconsideration of the obligations of counsel for Adams and the district court and
of the decision to strike the jury trial are warranted. Thus, Fallini requests that

this Court grant her petition for en banc reconsideration.

A.  Fallini is Entitled to En Banc Reconsideration of This Court’s
Panel Decision Summarily Deigmg Rehearing 0[ its Order
ﬁfﬁrming the District Court’s Orders Imposing iabilf’? on her

ased on the Gross and Egregious Misconduct of her Attorney.

In its decision affirming the district court’s imposition of liability on
Fallini in the underlying case, this Court took a straight-line, hyper-technical
approach that put the laser focus of the inquiry on Fallini’s failure to answer
requests for admissions that, among other things, admitted that the accident did
not happen on open range.' To that end, this Court addressed only the provisions
of NRCP 36 and its interpretive case law that generally permits unanswered
requests for admissions to be deemed established and relied upon as a basis for
granting summary judgment with virtually no consideration of the underlying
circumstances that resulted in the unanswered requests for admissions. While
this court superficially acknowledged Fallini’s recitation of Kuehn’s outrageous
misconduct as her effort to “...attempt to distinguish herself from her prior
counsel’s inaptitude” (March 29, 2013, Decision at-4, fn. 2), it summarily

rejected the attorney misconduct issue that resulted in, among many other things,

! Although there were a number of admissions- 1§1/-defau1t that are disputed
the

by Fallini (Opening Brief at 9, citing Jt. Appx. I at 71-74), the open range issue, as
acknowledged by this Court, is the most determinative of them, as it is a complete
defense to the underlying case. As a consequence, it is the admission on which this

e‘%‘gqn_ will _f<1)c(1115 for purposes of highlighting the importance of the relief to which
rallini 1s entitled.
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the unanswered requests for admissions by applying the general rule that “the
negligence of an attorney is imputable to his client, and that the latter cannot be
relieved from a judgment taken against [her], in consequence of the neglect,
carelessness, forgetfulness, or inattention of the former” (Id,, citing Tahoe Vista
Realty v. DeSmet, 95 Nev. 131, 134, 590 P.2d 1158, 1161 (1979)) (emphasis
added). Based on the egregious nature of Kuehn’s undisputed misconduct in the
underlying case in light of the district court’s judicial notice of the complete
defense to the case as a matter of law, this Court’s summary, footnote-disposal of
the attorney misconduct issue in this case and the authority on which it relies
warrants reconsideration.

As comprehensively outlined by Fallini in her briefing before this Court
and as evidenced by the subsequent disciplinary proceedings before the Nevada
State Bar, Kuehn’s misconduct was not just negligent. It was outrageous.
Kuehn did not just fail to answer requests for admissions. Over the period of
about a year and a half after he answered the complaint, Kuehn also failed to
respond to or oppose the motion for summary judgment that was filed by counsel
for Adams based on the unanswered requests for admissions, failed to appear at
the hearing on that motion, and failed to respond to supplemental discovery '
requests. See Amended Opening Brief at 7-11 (citing to Jt. Appx. I at 40-51, 55-
62, 71-74, 91-143, 148-149, 160-219, 220-233; Jt. Appx. Il at 1-12, 17-19, 20-21,
26-31, 41, 48-61, 68-75, 91-95, 222-225, 240-244; MFR Jt. Appx. II at 138-159),
14-17 (citing to Jt. Appx. I at 55-57; Jt. Appx. II at 89-129, 130-132; MFR Jt.
Appx. IT at 138-159); Amended Reply Brief at 10-12 (citing to Jt. Appx. Il at 76-
86, 130-152, 241-244). In fact, other than filing the initial answer to the
that the case was over and she prevailed, Kuehn did nothing in Fallini’s case until
he finally appeared intermittently in mid-2009 to deflect any responsibility for

his failure to respond to discovery away from Fallini. /d. He otherwise ignored,

5
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disregarded, and abandoned Fallini and her case, his professional and ethical
obligations, and the repeated and mounting sanctions that were imposed against
him for his failure to respond to discovery. Id. By the time the district court
entered its final judgment that, in conjunction with the order granting summary
judgment, left Fallini in default, everyone involved in the case except for Fallini
was fully apprised and knew of the gross misconduct by Kuehn. Id. |

Indeed, all of the misconduct by Kuehn that resulted in summary judgment
and, ultimately, default entered against Fallini occurred affer Kuehn told Fallini
that the case was over and that she prevailed.”> Amended Opening Brief at 9 (Jt.
Appx. I at 40-51, 71-74; Jt. Appx. IT at 130-132), 15-16 (Jt.. Appx. II at 130-132,
240-244; MFR Jt. Appx. II at 138-159); Amended Reply Brief at 5-6 (Jt. Appx. I
at 142-143), 10-11 (Jt. Appx. Il at 142, 151). At that point, Fallini had no reason
to expect or inquire about continued litigation in the case. Id. Kuehn’s
undisputed misconduct (Amended Answering Brief at 2-5) transcends far beyond
the “neglect, carelessness, forgetfulness, or inattention” that was cited by this
Court via Tahoe Vista Realty, supra, in its footnote-disregard of the attorney
misconduct to which Fallini attributes the underlying summary judgment and
default against her. Rather, it rises to a level of misconduct for which equitable
considerations are required to protect an unsuspecting and unknowing litigant
from the unreasonable result of holding her responsible for the extraordinary
abuses of her attorney. |

Initially, Tahoe Vista Realty, supra, is inapposite and cannot provide the
foundation on which this Court could summarily dismiss the attorney misconduct
Fallini asserts as the basis for her appeal. Tahoe Vista Realty did not address the

biatant and egregious misconduct of an attorney who misrepresented the status of

2 Given the open range defense that Kuehn asserted on behalf of Fallini in
the answer to Adams’ complaint, that was the outcome that should have occurred and,

therefore, it was reasonable for Fallini to have believed Kuehn.

6

0768



O 0 3 N R~ W N

[\ o [\ [ ] N — — fu— " — —_ f— — ot f—
=S (8] N i (o) O o0 ~) [} W EAN W 3] — o

N
w

27
28

the case, abandoned his client and her case, violated his ethical and professional
responsibilities, and was repeatedly sanctioned and fined for being in contempt of
court as has been established in this case. Rather, it focuses on the delay of the
defendants in seeking new counsel after their former coﬁnsel withdrew before
filing a responsive pleading, which resulted in a default. Moreover, this Court
found 1t significant in Tahoe Vista Realty that the defendants failed fo set out a
meritorious defense to the claims against them. Tahoe Vista Realty, 590 P.2d at

1160. In this case, Fallini has offered, and the district court took judicial notice

| of, a fact that provided a complete defense to her case as a matter of law — that

the accident took place in open range. Amended Opening Brief at 8-9 (including
fn. 4), citing MFR Jt. Appx. 11, 138-159, Opposition to Application for Default,
Jt. Appx. II, 130-132, and Transcript of Hearing for Application of Default
Judgment at 3-4. See also NRS 568.360(1), supra. But for Kuehn’s despicable
professional misconduct, it is a defense that would have, and should have,
resulted in the resolution of the case in favor of Fallini as a matter of law.
Moreover, the egregious nature of Kuehn’s conduct required that the
district court reconsider its order granting summary judgment against Fallini on
the issue of liability and prohibited it from entering her default, and that this
Court reverse the district court’s denial of that request, because it was an
opportunity for the court to hear the case on the merits and avoid the absurd
result of a $2.7 million damage award despite an undisputed fact that provide a
complete defense to the case. Notably absent from this Court’s March 29, 2013,
Decision is any mention, or even a nod, to the longstanding policy of this Court
favoring the disposition of cases on their merits (Moore v. Cherry, 90 Nev. 390,
853 P.2d 121, 122 (1993), cited at Amended Reply Brief at 9) and the
requirement that this Court interpret rules and laws in line with what reason and

public policy would indicate the legislature intended and that avoid absurd results

7

0769



0 NN N Wi B~ WM

el

(State v. Quinn, 117 Nev. 709, 30 P.3d 1117, 1120 (2001), quoting Gallagher v.
City of Las Vegas, 114 Nev. 595, 599-600, 959 P.2d 519, 521 (1998), cited at
Amended Reply Brief at 9). If ever there was a case that required a sincere
consideration of an order based upon erroneous and false facts that resulted from
exceptional circumstances — a $2.7 million judgment against a defendant as a
direct result of egregious attorney misconduct and who, as a matter of law,
cannot be held liable in the underlying case — this is it.

Indeed, this Court’s policy of and preference for the disposition of cases on
the merits and avoiding absurd results is echoed by the federal courts in cases
involving the gross negligence of an attorney and the resulting unreasonable
impact on that attorney’s client. For instance, the Ninth Circuit has held that
Rule 60(b)(6) of the Federal Rules of Civil Procedure, which allows a district
court to grant relief from a judgment or order for any reason that is justified, is
available in extraordinary circumstances that prevented a party from taking
timely action to prevent or correct an erroneous judgment, including an
attorney’s gross negligence in handling a case. See Community Dental Services
v. Tani, 282 F.3d 1164, 1167 (9™ Cir. 2002). In Tani, a defense attorney was
found to have committed gross negligence when he “abandoned his duties as an
attorney” by failing to file papers, failing to oppose a motion to strike his answer,
and failing to attend hearings. Tani, 282 F.3d at 1171. His conduct was so
egregious that it could not be characterized as simple attorney error or mere
neglect. Id. As a consequence, the Court granted relief from a default judgment
entered against the defendant holding that “where the client has demonstrated
gross negligence on the part of his counsel, a default judgment against the client
may be set aside pursuant to Rule 60(b)(6).” Id at 1169. The court noted that
“judgment by default is an extreme measure and a case should, whenever
possible, be decided on the merits” and therefore Rule 60(b), as applied to default
judgments, is “remedial in nature and must be liberally applied.” Id. at 1169-70

8
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(quotation and citations omitted).

The Ninth Circuit has since extended its holding in Tani to a non-default
judgment context. In Spates-More v. Henderson, 305 F.App’x 449 (9" Cir.
2008), an unpublished, but deeply relevant case, the Ninth Circuit remanded a
case in which the district court had failed to consider the gross negligence
standard and application of Rule 60(b)(6) to an order granting summary
judgment on the basis of the opposing party's non-opposition to the motion.
Although the case did not involve default judgment, it involved a judgment
predicated upon a basis similar to default — "an innocent party is forced to
suffer drastic consequences" due to the failure of the party to properly prosecute
or defend her case. Tani, 282 F.3d at 1170. The court noted that the plaintiff's
attorney had "effectively abandoned his client" by, among other things, twice
failing to timely oppose motions to dismiss, failing to return phone calls, failing
to attend a required pre-trial meeting, failing to file an opposition to summary
judgment, and failing to move for relief from summary judgment until more than
seventy days after judgment was entered. Henderson, 305 F.App’x at 451. The
Ninth Circuit concluded that

"[1]t is unreasonable to hold the client responsible for his acts in these
circumstances. These failures went far beyond simple attorney error
and perhaps constituted gross negligence and extraordinary
circumstances sufficient to Justlfé relief under 60(b)(6)."

1d.

Similarly, in Moore v. United States, 262 F. App'x 828 (9th Cir. 2008), the
Ninth Circuit concluded that a district court "erred in denying relief under Rule
60(b)(6)" where an attorney's gross neglect resulted in the granting of summary
Judgment based on the defauiting party's failure to respond to the summary
Judgment motion. Id. at 829. The court held that the attorney virtually
abandoned his clients by failing to respond to the motion for summary judgment,

even after being warned that such an omission would result in a summary grant

9
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of the motion, and concluded that the attorney abandoned his advocacy of his
clients’ cause and crossed the line into the gross negligence described in

Tani." Id. Thus, the Ninth Circuit has sanctioned the application of Rule
60(b)(6) where an attorney'é gross neglect results in the ultimate consequence —
a judgment not predicated upon the actual merits of the case, but rather upon the
party's failure to prosecute or defend his case.’

Indeed, the requests by Fallini in the district court to reconsider its orders
that imposed liability by default and resulted in a default being entered against
her were strongly analogous to a request to set those orders aside pursuant to
NRCP 60(b), which is substantially similar to FRCP 60(b).* At the very least,
the underlying policy considerations at work in Tani, Henderson, and Moore are
directly applicable to and should have driven the consideration given to this case
in the context of Fallini’s request that the district court reconsider its orders

imposing liability on her by default under the undisputed circumstances under

‘which those orders were obtained and the undisputed complete defense to this

case. To saddle Fallini with the burden and consequences of such egregious
attorney misconduct in this case — a case in which she should have prevailed as a

matter of law based on the open range defense — is an absurd result given the

° Anattorney’s gross or egregious negligence is also grounds for relief
from the strict application of the time limitations governing habeas cases to justify
equitable tolling.” See, i.e., Spitsyn v. Moore, 345 F.3d 79 69 Cir. 2003)
(sufficiently egregious misconduct by counsel, such as wholly deficient performance,
magr ustify equitable tolling). In Maples v. Thomas, 565 U.S. __ , 132 8.Ct. 912,

92 (]2012 , the Court explained that if the facts show that counsel abandoned a
client, common sense dictates that a litigant cannot be held constructively.
responsible lfor the conduct of any attorney who is not operating as his agent in any
meaningful sense of that word. 1d., 132 S.Ct. at 923, quoting Holland v. Florida,

560 U.S. , 130'S.Ct. 2549, 2568 (2010) (Alito, ., concurring).

N Although NRCP 60(b) does not have the “catchall” provision stated in
FRCP 60(b)(6), it is otherwise essentially identica] to FRCP 60(b), and this Court has
repeatedly acknowledged the district court’s broad discretion to determine a motion
for relief from a judgment. See, i.e., Duarte v. MRI Mobile Imaging, LLC, 281 P.3d
1169 (2009). Moreover, Fallini’s request that the district court reconsider its orders
based on her attorney’s default and failure to respond include several bases on which
a motion pursuant to NRCP 60(b) would also have been appropriate.

10
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public policies and relevant authority. Under the circumstances, this is a case

that is entitled to be heard on its merits.

B.  Reconsideration of the Obg'gations of Counsel for Adams and the
District Court is Warranted. _

In addition to its summary disposal of the gross negligence and misconduct
by Kuehn, this Court did not address the obligations of counsel for Adams in

alleging and then seeking an admission that the area in which the accident

| occurred was not open range, or the district court’s obligations to Fallini to

protect her interest in light of clear and evidence attorney misconduct and what it
knew to be the true facts in the case. See Amended Opening Brief at 13-17;
Amended Reply Brief at 10. They, too, are points worthy of attention based
upon the underlying public policy considerations.

By signing the complaint that he filed on behalf of Adams, counsel for
Adams certified that, to the best of his knowledge, information and belief,
formed after reasonable inquiry, the allegations and other factual contentions
had evidentiary support or were likely to have evidentiary support after a
reasonable oppbrtunity for further investigation or discovery. See NRCP
11(b)(3). Inresponse to his complaint, counsel for Adams received an answer
that included an affirmative defense that the accident occurred on open range.
Pursuant to NRS 568.360(1), that was a complete defense to the Adams’
complaint. Indeed, a modicum of the inquiry that was required of counsel for
Adams into that asserted defense would have quickly revealed to him that his
allegation that the accident did not occur on open range was, in fact, false (Jt.
Appx. IT at 130-132; MFR Jt. Appx. Il at 138-159) and that his complaint on
behaif of the Adams not only violated NRCP 11, it also violated N evada’s Rules
of Professional Conduct 3.1 (a lawyer shall not assert an issue unless there is a
basis in law and fact for doing so that is not frivolous), 3.3 (a lawyer shall not

make a false statement of fact or law to a tribunal or fail to correct a false

11
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statement of material fact or law previously made to the tribunal, or offer
evidence the lawyer knows to be false), and 8.4 (it is professional misconduct for

a lawyer to violate the rules of professional conduct, engage in conduct involving

'dishonesty, fraud, deceit or misrepresentation, and engage in conduct that is

prejudicial to the administration of justice). A similar inquiry regarding his
assertion that Nye County ranchers place reflective strips on their cattle would
have also revealed that no such custom or practice exists. Jt. Appx. II at 130-
132; MFR Jt. Appx. IT at 138-159. To that end, counsel for Adams was obligated
to correct his misstatement, but instead sidestepped those obligations to
undertake a reasonable inquiry or further investigation of that expressly stated
defense by seeking an admission that his allegations were true.

Similarly; the district court had a duty to séek truth and justice, and to
intervene when serious and evidence misconduct occurs in a case before it in
order to protect the litigants® rights to a fair trial. Dejesus v. Flick, 116 Nev. 812,
7P.3d 459, 466 (2000) (Papez, D.J., concurring) (cited, Amended Reply Brief at
10). Indeed, the district court took judicial notice of the fact that the location in
which the accident occurred was open range. Amended Opening Brief at 8, fn. 4
(citing to Transcript of hearing for Application for Default Judgment at 3-4). As
a consequence, Fallini could not, as a matter of law (see supra), be liable for
injuries caused by an accident between a motor vehicle and her cow. By holding
Fallini liable for the accident because of what was clearly egregious and gross
negligence by Kuehn — as established by the district court’s numerous orders
holding him in contempt and fining him — the district court entered orders that

were clearly erroneous, and ignored its obligations to promote, among other

things, the integrity of the judiciary (see the First Cannon of the Code of Judicial

Conduct, cited at Amended Opening Brief at 15) and to act in response to
violations by an attorney to the Nevada Rules of Professional conduct (Rule 2.15

of the Nevada Code of Judicial Conduct, cited at Amended Opening Brief at 16-

12
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17). It also reveals a case in which a litigant was the victim of a systemic failure

of the justice system to honor the rights of its litigants.

C.  Reconsideration of the Order Striking the Jury Trial is
Appropriate.

Finally, in its decision affirming the district court’s order striking the jury
trial, this Court faulted Fallini for not requesting a jury trial and, on that basis,
found that she waived her right to have the damages issue decided by the jury.
Its summary reasoning, however, creates a disconnect between the parties’ right
to a trial by jury on issues of fact and what happened in the district court. As
explained in Fallini’s briefing and acknowledged by this Court, the request for a
jury on the damdges issue had been made by Adams and was already in place

when the district court unilaterally vacated the jury trial and then, at the same

time, conducted its own prove-up hearing on damages. Jt. Appx. I at 221-224, Jt.

Appx. II at 222-225, 242. Because the jury request had already been made and
was in place, there was no reason for Fallini to request a jury trial, and when the

district court vacated the jury trial and immediately commenced the prove up

‘hearing, Fallini had no opportunity to make a jury request. Indeed, neither the

district court’s order nor this court’s decision affirming that order reconcile how

they are consistent with the parties’ right to a jury trial on the factual issue of

1 damages. See Nevada Constitution, Art. I, § 3, cifed in Amended Opening Brief

at 17; Amended Reply Brief at 13. Thus, Fallini requests that this Court
reconsider Fallini’s challenge to the order striking the jury on the issue of
damages.

/11

iif

/11
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IV. CONCLUSION
It 1s inconceivable that this Court intends to ratify the outcome of the

underlying case given the extraordinary circumstances under which the result

was obtained and the undisputed erroneous factual basis on which it was decided.

Therefore, under the totality of the circumstances in this case and based upon the
significant public policy at issue, Fallini requests that this Court reconsider its
panel’s decisions affirming the district court’s orders.

/11

/11

/11
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John Ohlson, Esq.

NV Bar No. 1672 -

275 Hill St., Suite 230
Reno, Nevada 89501
Reno, Nevada 89501 -
(775) 323-2700

Jeff Kump, Esq.

NV Bar No. 5694
Marvel & Kump, Ltd.
Elko, Nevada 89801
(775) 777-1204

Attorneys for Susan Fallini

IN THE FIFTH JUDICIAL DISTRICT COURT
IN AND FOR NYE COUNTY, STATE OF NEVADA

%k % k%
Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH ADAMS, Case No. CV 24539
Individually and on behalf of the Estate,
. : Dept. No. 2P
Plaintiff,

- V8,

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusive,

Defendants.
. /
MOTION TO DISQUALIFY JUDGE ROBERT W. LANE FROM ANY FURTHER

PROCEEDINGS IN THIS CASE AND TO TRANSFER THIS CASE FOR FURTHER
CONSIDERATION TO HON. KIVMBERLY A. WANKER

Defendant Susan Fallini, by and through her counsel, John Ohlson, moves this Court for

an order disqualifying Judge Robert W, Lane in Department 2 from any further proceedings in
this case and to transfer this case for further consideration to the Honorable Kimberly A. Wanker
in Department 1. This motion is made and based upon the Nevada Rules of Judicial Conduct, and

is further supported by the following points and authorities.
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SUPPORTING POINTS AND AUTHORITIES

I OVERVIEW

In January 2007, Plaintiff Judith Adams (“Adams™) sued Defendant Susan Fallini
(“Fallini”) for the death of her son after he struck one of Ms. Fallini’s cows that was on the
highway, located on open range, on which he was c'lriving. Fallini hired attorney Harold Kuehn
(“Kuehn”) to represent and defend her in that suit, pursuant to which Kuehn filed an answer and
counterclaim on Fallini’s behalf. In her answer, Fallini listed as an affirmative defense NRS
568.360(1), which provides that those who own domestic animals running on open range do not
have a duty to keep the animal off the highway traversing or located on the open range and are not
liable for the damages to property or for injury caused by a collision between a motor vehicle and
the animal occurring on such highway. , |

In June 2007, shortly after Kuehn filed Fallini’s answer, he lied to her and told her that the
case was over and that she had prevailed. Unbeknownst to Fallini, however, the case was not

over. In fact, litigation continued by way of discovery requests and motion practice by counssl

for Adams, but Kuehn failed to, among other things, answer various requests for admission,

oppose a motion for summary judgment based on those unanswered requests for admissions,
appear for a hearing on the motion for summary judgment or respond to other discovery requests.
Fallini never received notice of any of the foregoing—not by her attorney, not by opposing

counsel, and not by the Court. Nevertheless, Judge Lane entered partial summary judgment in

| which he imposed Hability on Fallini for the accident. In particular, Failini was deemed to have

admitted that the accident did nor occur on open range—which obviated her complere defense to
the action pursuant to NRS 568.360(1)—even though in her answer she had already asserted that
defense as one of her affirmative defenses. Judge Lane later held Kuehn in contempt of court and
repeatedly imposed significant sanctions for his failure to appear and comply with its orders in the
case. But despite these court-imposed sanctions, Fallini was still not informed of the status of her
case, nor was she informed that her attorney was being sanctioned for his deliberate failure to
represent her. Neither Judge Lane nor counsel for Adams ever sent documents to Fallini, called

Fallini or otherwise put Fallini on notice regarding the true status of the case (i.e., that her

2
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attorney had failed her and that Adams’ counéel was taking advantage of Kuehn’s absence and
complete nonresponsiveness). It was not until June 2010—three years after Kuehn told Fallini
that the case was over and that she had prevailed—that Fallini learned the true status of her caseﬂ
when Kuehn’s law partner, Tom Gibson (“Gibson™), discqvered and advised Fallini what had
truly bappened with her case.

In immediate response to Gibson’s news, Fallini retained new counsel. In the meantime,
Adams sought a default judgment based upon the order granting summary judgment. The Court
granted Adams” application for default, vacated the jury trial and, after a prove-up hearing, and
imposed damages against Fallini in an amount that exceeded $2.7 million.

Fallini appealed Judge Lane’s order and the Supreme Court of the State of Nevada

reversed and remanded the Court’s award of damages against Fallini. Remittitur issued on

| August 12, 2013. Fallini requests that Judge Lane disqualify himself from entering any further

orders in this case pursuant to the Nevada Supreme Court’s Order and remittitur and defer any
further consideration of this case to the Hon. Kimberly A. Wanker in Department 1.
. ARGUMENT

Judges are generally required to comply with the law, uphold and apply the law, and act at
all fimes in a manner that promotes public confidence in the independent, integrity, and
impartiality of the judiciary. See Nevada Code of Judicial Conduct (“NCJIC”), Rule 1.1, 1.2, and
2.2. A judge shall disqualify himself or herself in any proceeding in which the judge’s
impartiality might reasonably be questioned. NCIC Rule 2.11 {requiring the disqualification of a
judge whenever the judge’s impartiality might reasonably be questioned). In this case, Judge
Lane acknowledged that the portion of the highway on which the accident in which Adams’ son
was killed occurred was open range — a fact that is a substantive and complete defense to Adams’
claims against Fallini. By his repeated orders sanctioning Kuehn and holding him in contempt
for his failures to appear and comply with its orders in this case, Judge Lane also knew that

Kuehn’s conduct in this case was in gross violation of his professional and ethical responsibilities
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to Fallini, this Court, and this case.! Néverthelcss, Judge Lane entered a multi-million dollar
judgment in favor of Adams on her legally baseless claims against Fallini.

Fallini not only appealed Judge Lane’s judgment, which has resulted in an order
remanding this case on the issue of damages, she has sued Judge Lane over its judgment that was
entered in violation of the absolute defense to this case as a matter of law and despite knowing
that it was a result of the unethical and unprofessional conduct by counsel for Fallini. Because the

judgment that is subject to further consideration by this Court pursuant to the Nevada Supreme

-} Court’s order is the subject of a Jawsuit between Fallini and Judge Lane, and because the

judgment reflects a failure by Judge Lane to uphold and apply the law and to act in a manner that
promotes public confidence in the integrity of the judiciary where there is clear evidence.of
egregious misconduct by an officer of the Court, Fallini requests that Judge Lane recuse himself

| from any further proceedings in this case, and defer and further consideration of and orders

entered in this case to the Honorable Kimberly A. Wanker in Department 1 of this Court.
Imi. CONCLUSION

Under the circumstances, Judge Lane is invested in the outcome of this case such thathe is
prohibited from being able to preside over any further proceedings consistent with the Nevada
Code of Judicial Conduct. As a consequence, and so that the integrity and impartiality of ﬁe :
judiciary can ‘be maintained as this case proceeds through post-appeal determinations, Fallini
requests that Judge Lane be disqualified from this case, and that it be transferred to the Honorable

‘Kimberly A. Wanker in Department 1.

111
/11
1z

! On April 18, 2013, in the disciplinary proceedings against Kuehn based upon his
professional misconduct in this case, the State Bar recommended that Kuehn’s license to practice
law be suspended for five years, that he be required to re-take the bar examination, and that he
undergo a psychological evaluation before re-admission.

"
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) AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

DATED this }éay of August, 2013.

Hill Street, Suite 230
Reno, Nevada 89501
(775) 323-2700

Jeff Kump, Esq.

NV Bar No. 5694
Marvel & Kump, Ltd.
Elko, Nevada 89801
(775) 777-1204

Attorneys for Susan Fallini
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Pursuant to NRCP 5(b), I hereby certify that I am an employee of JOHN OHLSON, and
that on this date, I served a true and correct copy of the foregoing MOTION TO DISQUALIFY
JUDGE ROBERT W. LANE FROM ANY FURTHER PROCEEDINGS IN THIS CASE
AND TO TRANSFER THIS CASE FOR FURTHER CONSIDERATION TO HON.
KIMBERLY A. WANKER by the method indicated and addressed to the following:

John P. Aldrich, Esq. __X_ Via U.8. Mail
Aldrich Law Firm, Ltd. = Via Ovemight Mail
1601 8. Rainbow Blvd., Suite 160 ____ ViaHand Delivery -
Las Vegas, NV 89146 : ____ ViaFacsimile

___ ViaECF

DATED this /3 day of August, 2013

Robertl\l/%ajy‘\r/vw -
D
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Electronically Filed
Oct 05 2011 02:53 p.m,
Tracie K. Lindeman
Clerk of Supreme Cour

IN THE SUPREME COURT OF THE STATE OF NEVADA

OFFICE OF THE CLERK

Rk k%

SUSAN FALLINI,

Supreme Court No.: 56840
Appellant, '

VS.

Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

Respondent.
/

MOTION FOR ORDER ALLOWING SUPPLEMENTATION OF APPENDIX AND FOR
RE-OPENING OF BRIEFS

COMES NOW, appellant, Susan Fallini, by and 'through her undersigned counsel of
record and moves this Court for its orders allowing appellant to supplement tﬁe Appendix herein
to include the newly produced tramscript of proceedings in the district court, and to allow
supplementation of appellant’s briefs herein in relation to Said transcripts. This motion is made
and based upon the points and authorities and affidavit submitted herewith, and all the recor&s
files and pleadings on file herein.

1111

1t

Docket 56840 Document 2011 -3043%
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Points and Authorities
2 L
3 History
i 4 As a result of the failure of her original counsel to represent her in the district court
5 | proceedings, appellant suffered a $2.75 million default judgment, after a hearing in the district
6 court.!
7 . . .
Prior to the commencement of the hearing on plaintiff’s motion for default judgment,
0 8
: o undersigned counsel (as is his custom) approached the Court reporter and introduced himself. He
10| &ve the reporter a card and asked her to send a transcript and a bill to him. He then took his place

1 in line on the motion calendar and waited.”
212 The hearing was held in which both testimony and arguments were had. The matter was
;:13 submitted to the Court for decision. Judgment was eventually entered in favor of the plaintiffs and

against appellant and this appeal ensued.

15
. During the process of assembling the record in this appeal, undersigned’s office contacted
16
i7 the court reporter present from Depo International to request a transcript of the default hearing.

s My office was told that there would be no transcript because the hearing was not reported. This

19 | appeal then proceeded to full briefing and submission to the Court without a transcript.

20 On September 29, 2011 appellant contacted my office and informed that she had received

21 | 4 daft transcript of thc' default hearing in the mail. I caused an original to be prepared, a copy of

22 which is attached to my afﬁdavit submitted herewith. Up until this time, I believed that no

2:3 transcript existed and none could exist.

z Significantly, the transcript contains the testimony of Judith Adams, mother of the
! For a complete recitation of events leading up to the default judgment, see Appellant’s opening

26 | brief. Those facts are not necessary here for the purposes of this motion.

27 | 2 Fora full explanation, see counsel’s affidavit with the transcript exhibit.

28
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deceased, Anthony Adams, father of the deceased, and the appellant, Susan Fallini. Significantly,
Ms. Adams testified that neither she nor her husband was financially dependent on the deceased
at the time of his death. (tr. p.21, 11. 1-4).

Appellant testified that the area in which the accident occurred was “open range.” (tr. p. 27, 11.
2-5)°

Because appellant operated on the belief that the hearing had not been reported, anc-i that no
transcript could be produced, this appeal was prosecuted without the benefit of a transcript. . If the
transcript had been available when this matter was briefed, significant arguments could have been
made relating to the district court’s knowledge of the open range status of the accident site, and
the bearing that knowledge had on the district court’s refusal to allow a re-opening of the

proceedings for an adjudication on the merits.

IL
Argument

Rule 10(a) NRAP provides:

The trial court record consists of the papers and exhibits filed in the district court,
the tramseript of the proceedings, if any, the district court minutes, and the
docket entries made by the district court clerk. (emphasis added)

Rule 13 NRAP places the responéibility for the production of the transcript squarely on the court
reporters shoulders, and provides for sanctions against a court reporter who fails in that
responsibility. Here, the court reporter clearly failed in her responsibility. As a result this appeal
was required to go forward without the benefit of the entire proceedings below. Appellant has

been handicapped. Respondent bas been handicapped. This Court has been restricted in its ability

3 In response to objection, the court stated “It doesn’t matter. I’m aware that it is.” This is an
astonishing statement on behalf of the Court. Plaintiff’s recovery on the merits of this case is
entirely dependent on the accident site mot being open range. Underscored now is the fact that
appellant has suffered a ruinous, $2.75 million judgment as a result of a completely meritless
lawsuit.
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to render a just decision based on the entire record.

111

Conclusions

This Court should enter its orders:

1. Allowing the record to be supplemented by the inclusion of the transcript in the appendix

herein;

2. Allowing appellant to supplement her opening brief ( and reply brief as necessary) to

argue the transcript, as relevant;

3. Allowing Respondent the reciprocal privilege.

Dated this é_ day of October, 2011.

: :.' Number,l 672

275 Hill Street, Suite 230
Reno, Nevada 89501
(775) 323-2700

Jeff Kump, Esq.

Bar Number 5694
MARVEL & KUMP, LTD.
217 Idaho Street

Elko, Nevada 89801

(775) 777-1204
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of JOHN OHLSON, and that on this date I
personally served a true copy of the foregoing MOTION FOR ORDER ALLOWING
SUPPLEMENTATION OF APPENDIX AND FOR RE-OPENING OF BRIEFS, by the

method indicated and addressed to the following:

John P. Aldrich, Esq. X_ Via U.S. Mail
Aldrich Law Firm, Ltd. Via Overnight Mail

l

1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery
Las Vegas, NV 89146 Via Facsimile
_____ ViaECF

DATED this S day of October, 2011.

:

Robett M."May ‘ )
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EXHIBIT 1:

SCHEDULE OF EXHIBITS

Affidavit of John Ohlson, Esq.
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AFFIDAVIT OF JOHN OHLSON, ESO.

STATEOFNEVADA )

)ss.

COUNTY OF WASHOE )

1, John Ohlson, Esq., being first duly sworn, do hereby affirm under penalty of perjury

that the assertions of this affidavit are true, that I have personal knowledge of the matters stated in

this affidavit, except as to those matters stated on information and belief, and as to those matters,

I believe them to be true, and that if called as a witness, I could competently testify to the matters

L.

2.

contained herein.

Affiant is an attorney licensed to practice law, in good standing, in the State of Nevada.
Affiant has been a member in good standing of the bar of this Court since September,
1972, and makes thié affidavit in supj)ort of the within motion and on behalf of appellant
herein. |

Affiant succeeded Harry Kuehn as counsel for appellant in the district court proceedings.
In that capacity, affiant represented appellant in a hearing before the district court on July
19, 2010. The hearing was had on Respondents motion for default judgment.

Prior to the hearing, affiant approached the court reporter whom affiant had never before
met. I introduced myself and gave thé coﬁrt reporter a card, indicating that the transcript
and a bill should be sent to me. I then took my place in line for the motion calendar to
await the calling of thfs case.

During the hearing, I noticed the couﬁ reporter was not takihg the matter down (or was

not present, I don’t recall which), and remarked accordingly to the Cou

LR 2 WalRA, </l L 25 S 2 - a2 A e

Judge Lane

 assured me that the proceedings were being video-taped, and I proceeded.

After the proceedings, my office contacted the court reporter and asked for a transcript.

My assistant was told that there was no transcript of the proceedings, and that one could
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not be produced because I had not specifically (in those words) asked the reporter to
report the hearing. Subsequently, this appeal was taken without the benefit of a transcript,

because of my belief that a transcript was unavailable.

. On September 29, 2011, appellant sent a draft of a transcript to my office, saying that it

had been sent to her directly by a court reporter not even present at the hearing. My office
followed up and contacted the court reporter and asked her to prepare a final, original|

transcript. Exhibit A hereto is a copy of the final sent to me by the court reporter.

. I have never been given an explanation as to why I was misinformed about the ability of

the court reporter to prepare a transcript from video tapes or even that videos of the

| proceeding existed. [ have never been informed why the court reporter told my office that

a transcript of the default hearing could not be prepared. I have further not been informed

why the transcript appeared so suddenly now. I believe that the inclusion of the transcript

of the default hearing would be useful to the parties W

HN OB SON, ESQ.

SUBSCRIBED and SWORN to me this

S~ DAY OF _ ol gy RS, 2011.

2

NOTARY PUBLIC b
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CASE NO. CV 24539
DEPARTMENT 2P

IN THE FIFTH JUDICIAL DISTRICT COURT OF THE

STATE OF NEVADA, IN AND FOR THE COUNTY OF NYE

L S

ESTATE OF MICHAEL DAVID ADAMS, *
by and through his mother JUDITH *

ADAMS, individually and on behalf *  APPLICATION FOR

of the Estate, | +  DEFAULT JUDGMENT
Plaintiff, *
—“y5— | *
. SUSAN FALLINI; DOES I-X, and o
ROE CORPORATIONS I-X, inclusive,  *
DefendantsQ . *
. %

The above-entitled cause of action came on regularly
for hearing before the Honorable Judge Robert W. Lane at

Pahrump, Nevada on July 19, 2010.

\
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APPEARANCES

For the Plaintiff: JOHN P. ALDRICH, Esq.

1601 S. Rainbow Blvd.
Suite 160

Las Vegas, Nevada 89146

For the Defendant: JOHN OHLSON, Esq.

555 South Center Street
Reno, Nevada 89501

* kK k%
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THE COURT: All right, let's get started.

Prove up real quick and do what you need to do.

MR. ALDRICH: (Inaudible)} I don't think T'1ll

take all that long. I have two witnesses. I know that

Mr. Ohlson has an issue he wanted to address before we

started.

MR. OHLSON: 1I'l]l reserve it for the

finish of the live testimony. It relates to the matters

that were filed.
‘ THE COURT: Very good.

MR. OHLSON: And also relates to an issue I
want to raise and that is since the answer and counter
claim are stricken, can you still consider comparative
fault?

THE COURT: I probably would have unless
I now hear an' argument that I can't because I like to
consider everything but you're’not going to open a door
after we hear all the live testimony and have to reopen
up the live testimony again, are you?

MR. ALDRICH: So save‘the argument for
comparative fault now or later?

| THE COURT: 1I'd probably do it now.

MR. ALDRICH: Comparative fault based on

what? An affirmative defense? (Inaudible.)

THE COURT: You should be aware that out
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judgment, it needs to be based on evidence. Well, what

here in the rurals, cows run on highways.

MR. ALDRICH: Sure, but my position is,
based on what? An affirmative defense as asserted ih
the case? I meah, what happens in these situations is a
prove up (inaudible). I'm here to prove up the damages.
We're going to hear from Mr. and Ms. Adams for a few
minutes. I've attached some other documents. We're going
to talk about those a little bit and then we're going to

ask the Court to enter a judgment.

If the Court's going to diminish that

evidence would that be? If affirmative defense that was
asserted, there aren't any, so --

THE COURT: Are you asserting right now that
at this prove up, the other side isn't allowed to present
evidence or argue or anything at this time? They have to
remain silent so you can ask for half a billion dollars
and that's the evidence, that you're asking for half a
billion right now, and they're not allowed to say a word
and I don't have anything in opposition so I have to give
you a half a billion?

MR. ALDRICH: Well, I certainly have taken
that position in my pleadings and I could ask for half a

-----

THE COURT: How do I know that the half
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a million you're going to ask for isn't any more

unreasonable than half a billion?

MR. ALDRICH: Just a couple of things to

touch on that I addressed in my -- I guess it was a

reply to their opposition to the application for default

judgment. Sort of losing track of --—

THE COURT: Say that again. I'm kidding.

MR. ALDRICH: But the‘bottom line is that in
the -- I cited one case in the reply and I'll just read
the one sentence from it and it's Young versus Johnny
Robero Building, 106 Nevada 88, and it says that the
defaulting party gives up the right to object to all but
the most patent and fundamental defects in the accounting
in default judgment. _

So -- and I go into here a little bit
about -- I think was this motion —-- about whether or

not they'ré entitled to participate in hearing, to cross

examine, to do anything, and it's my position that they're

not.

Now the case that's cited in here talks about
a situation where thefe was an application for default
judément that was going forward and the parties had agreed
that they would be able to cross examine, the defendant
would, but not present evidence and that type of thing,

and then apparently that stipulation didn't work ocut and
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they weren't allowed to do that and they went forward,
but it talks about how the Court certainly has the
discretion to allow that to happen.

My position here is they haven't identified
witnesses in the case or anything like that. I've done
the proof that's necessary when there is no opposition
to the other side and in their opposition to my
application for default judgment, they didn't take any
issue at all {(inaudible). ‘

THE COURT: You cited a case a moment ago
that said the most patent and what?

MR. ALDRICH: Fundamental defects in the
accounting.
| THE COURT: Okay. Now I'm not going to let
them get a windfall, right? Right?

MR. ALDRICH: Sure.

THE COURT: So there's naturally going to -

be questions on my mind. When they say they want half

a million for such and such, I'm going to think to

myself, is that reasonable, and you're going‘to argue
it is.

Let's say hypothetically -— I don't know —=
we have it written here -- loss of consortium or
something, I don't know, and you say, well, half a

million's -- you didn't bring in your experts, right?
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MR. ALDRICH: I did not bring my experts

(inaudible).
| THE COURT: Right.
And so let's say hypothetically you say
loss of education, or loss of -- let's do loss of income,
there we go. That's a good cne. You've got lost
earnings, one-point-six million. Now ——
MR. ALDRICH: I do have an expert for that
number.
THE COURT: Figures.
But, anyway, let's say hypothetically that
I'm sitting here saying to myself, wow, one-point-six,
that seems kind of high and I'm not sure that's the right
thing to give him or not. What am I going to base my
decision on, on whether to give it or not,vunless I allow
the other side an opportunity to ask some guestions about
it, which would help me, and that's why I'm inclined to
say, well, let's let them ask some questions to help me
so I'm not just picking figures out of the air and saying
one-point-six million, no, I think he would have lost His

job in three years, I'm going to give him a hundred
thousand and so forth.

MR. ALDRICH: Well, Your Honor is the finder
of -fact and certainly the case law indicates --

THE COURT: Well, you were basically arguing
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that they shouldn't really be allowed to ask, where I'm
more inclined to let them.

MR. ALDRICH: I understand.

THE COURT: Okay.

MR. ALDRICH: I'm simply conceding to the
Court that, yes, you're going to have to make that
difficult decision. My position is that they shouldn't

be able to present evidence.

THE COURT: Well, I don't know if they have

any evidence to present.

MR. ALDRICH: I don't know if they do either
because I haven't received any notice of any —-

| THE COURT: I doubt they're going to have

their own. expert to tell us what his loss of income was
but they can ask reasonable questions of whoever it is
that's going to testify to loss of income.

MR. ALDRICH: And that's the Court's
discretion. I think that the case law says that we
present it to the Court. The Court certainly, on it's

own, can say, you know, my request for one-point-six

“million in lost earnings is too high. Certainly, at

least on that.one, I have an expert for. I asked for
five million in hedonic damages and the Court can take
a look at that and reduce or increase it if it felt like

that was what it need to do.
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THE COURT: All right. I just feel funny

that sometimes on occasion I'm asked to pick numbers

out of the air. 1I'd prefer it would be based on evidence

but at the same time if somebody comes forward to me in a
civil action and they say, well, we think it's worth three
million -- here's what our expert said, it's worth three
million, and in my head I'm, no, it's more like seven
hundred and fifty thousand, and now I'm picking the thing
out of the air but I know three million's not reasonable
and so forth, but go ahead and present your evidence and
we'll figure it out as we go along.

MR. ALDRICH: Fair .enough.

THE COURT: Go ahead.

MR. ALDRICH: All right. I want to start
with calling Judith Adams.

THE COURT: All right.

Ms. Adams, if you can come up here please
to this witness stand. |

There's a little ramp. Be cautious walking

up it.

(Whereupon the witness was sworn by the

clerk.)

THE COURT: Thank you. Have a seat.
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JUDITH ADAMS,

called as a witness on behalf of the plaintiff, belng

first duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. ALDRICH:

0.

All right, Ms. Adams, if you would just state

your name please for the record.

A,

for the
A.

Q.

A.

Judith Adams.

And are you married?

Yes, I am.

And to whom are you married?

Aﬁthony Adams.

Okay. Is that the gentlemen next to me here?
Yes, it is.

All right. And just a little bit of background
Couft, do you currently work?

Yes, I do.

Where do you work?

I work for the Social Security Administration.
‘And what do you do there?

I'm an operations supervisor.

How long have you been employed in that capacity?

Forty years.

-10~-
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Q. I imagine you could tell us a little bif about

social security.

A. I could.’

Q. And do you have any children?

A. I had one child, Michael Adams.

Q. Okay. And you know we're here to talk about the
case involving Michael's death, right?

A. Yes.

Q. Okay. What I would like to do is to have you
tell the Judge a litfle bit about Michael'and I want to
help you. I know that's a broad question so what I'd
like for you to do is give him some information about
Michael and maybe start and go chronologically. Maybe
that would help. |

MR. CHLSON: Your Honor, I object to the

form of the gquestion. It is overly broad and we ought

toAstick -—- try to stick to admissible evidence.

THE COURT: And it's twenty to twelvé, so
tell me about your son, well, he was born in this hospital
and on we go for the next few hours.

MR. ALDRICH: It certainly will be shorter

- than that but I'm happy to narrow it down. I didn't want

to lead too much but (inaudible).
THE COURT: Thank you.

0. (By Mr. Aldrich) What was Michael like as a .

-11-
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child?

A. He was a wonderful child. He was very good.
He was very loving. He had an enormous number of friends.
He was involved in a tremendous amount of activities.

©. And what were his hobbies?

A. He liked sports. He liked reading. It would
be hard to kind of pinpoint hobbies as such. There was
hardly any aspect of daily life that he wasn't interested
in. |

Q. And how was your relationship with Michael when
he was young?

A, Excellent.

Q. Tell me a little bit about Michael's education.

A. He went té high school.b He graduated from high
school. He went to university. He toock a break from
his university studies to go into the Marine Reserves.
He was in the Reserves for six months. When he left the
Reserves, he resumed his education. He graduated with a
degree in geology and started working in that field.

Q;b And what was he doing for work at the time of
his death?

A. He‘was working.as a staff geologist.

Q. And for what company, if you know?

A. Actually at the time that he died, he was

working for a company called Horizon Well Logging. He

~12-

0599



10
11
12
13
14
15
16
17

18

19

20

21

22

23

24

25

had just previously worked for Southern California --
I think -- Geotechnical, and he went back to work for
Horizon Well Logging. A

Q. And how was your relationship with Michael in
the, let's say, two or three years before his passing?

A. At that point in time he was not living at home
so we spoke on the phone frequentiy. I often said that
the cell phone must be an appendage of his. If we didn't
speak on the phone because he was working in an area that
was out of range, he would e-mail frequently.

Q. And did you communicate with him often?

. A.  Very often. Probably even -- he probably

- communicated with my husband more frequently.

Q. And in -- let's just keep it at the two or

‘three years before his passing, did he help out around

your house?

A. He did, if needed, and there were probably things
to do in the house that might have been too difficult for
either my husband or I to acbomplish so if we ngeded'help
in terms, yoﬁ know, say physical labor, he'd certainly
come over and helped us with that. He helped me with
some technical issues, you know. Every time I would get
on the cell phone, it was like, okay, show me how to use
this, so little things like that.

Q. And your son passed away approximately five

=13~
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years ago. Is that correct?

A. It was five years ago the beginning of this

month.

Q. And is your need for his assistance at this time
greater than it was five years ago?

A. Well, as I see that both of us are getting
older, certaiﬁly there's more times that I would probably
think to call on him. There's probably less physical
things that neither one of us could accomplish now and
certainly he would have helped me. My husband's had
a number of illnesses. He certainly would have been
at my side, supportive, you know, as I waé going through
those issues with my husband..

Q. And have youbactuélly had times then in your

life when there were problems with your husband and

‘Michael would come and help you?

A. Absolutely.

Q. Tell us about that.

Q. My husband suffered a heart attack in 1992 and
at that time he came up from school to be with us. He
came to the hospital every day. He relieved me, you
know -— in intensive care, even though you gét excellent
care, someone still needs to be there, so he would come
and relieve me, so we would take turns sitting next to

Tony in the hospital.

-14_

0601



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Okay. How's your husband’'s health now?

A. His health has not improved since then. He's
had a second open heart surgery and, in November, he
suffered a cardiac arrest that he was in the hospital
for about two and a half weeks. At fhét time he needed
to have a defibrillator implant so this is always, you
know, something that'é on my mind.

0. I want to call your attention to the approximate
time that Michael passed away. How did you find out that
he had passed away? |

' MR. OHLSON: Objection. Relevance.
THE COURT: Overruled.
How old was he at the time he died?
MS. ADAMS: Thirty-three.
THE COURT: And no wife or kids?
MS. ADAMS: No. |
THE COURT: And he didn't live at home with
you, right?
MS. ADAMS: No.
THE COURT: Okay.
All right. Go ahead. It's overruled.

A. (By Ms. Adams) Um, two policemen from the
police department in the city where we live came to
our door and, at first, you know,'you wonder why are

policemen at your door, and as soon as he said, "Are

_15-

0602



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you the parents of Michael Adams,” I immediately knew

- that obviously they were telling me something about him

but this was later in the day. From what I understand,
he was pronounced dead in the morning and we did not find
out until the evening.

MR. ALDRICH: May I approach the witness?
I just want to show her the exhibits and authenticate
that;

THE COURT: That'll be fine.

'Q. {By Mr. Aldrich) I'm showing you what we've
marked as Exhibit 1 to our application for default
Judgment. And doryog'recognize this.document?

A. Yes.

Q. Okay. And then I'm going to flip to the third
page on that document. Is that your signature?

A. Yes, it is.

Q. Okay. And is the information that you have
provided to the Court in this letter true and correct?

A. Yes, it is.

Q. And I also want to draw your attention to
Exhibit 4, and we'll let the Court know that Exhibit 3
has its own Exhibit 4, so I'm actually going to refer
to the Gunter's Funeral Home {(inaudible) .- Do you know
what that is?

A. Yes.

-16-
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Q. Can you tell us what that is?

A. That is the bill for the funeral arrangements
and cremation.

0. And did you actually have to pay that bill?

A. Yes, I did.. | |

Q. All right. Thank vou.

Now I'd liké for you to tell us how Michael's

death has affected your life.

A. Well, there isn't a day that goes by that I
don't think about him and even when thinking about him
or talking about him, it's exceedingly difficult. If
you would uﬁderstand the medical terminology stress
cardiomyopathy, it's sort of called broken heart
syndrome, and, for me, it feels like —- when I think
about Michael -- like someone has their hands around
your heart and starts squeezing it and just tighter and
tighter. Just even sitting in the courtroom this morning,
you know, I'm overcoﬁe with this, and knowing how it
affects my husband is increasingly distressing for me,
and realizing that he was an only child and at some point
in time, you know, I may be facing,'you know; widowhood
and realizing that I'm not going to have Michael to help
mé, you know, as I get older is, you know —— it's
unimaginable.

Q. 2And just so we can understand a little bit about

-17-
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Michael's relationships, I understand he had a fiancée

but he was not engaged at the time he passed away.

A.
Q.
A.
Q'.
A.

Q.

That is correct.

Okay. And he did not have any children.
No. |

Okay. Did he have friends?

Many friends.

Did anything happen today that indicates the

relationship he had with friends —-

MR. OHLSON: Objection. Relevance.
THE COURT: What's the relevance of that?

MR. ALDRICH: . For the Court to have an

understanding of what Michael was like.

a lot of

THE COURT: T just —-- when you say he had

friends, I believe you. Are you asking her

to talk about the kind of friendship or --

MR. ALDRICH: 'Maybe as an offer of proof,

she's indicated to me that he's had a big influence on

friends and that they do things still repeatedly to

remembexr

that..

together.

him. I wanted to give her a chance to explain

THE COURT: Do they?
MS. ADAMS: Yes.

FEach year on his birthday, they all get

They invite my husband and T and we celebrate

_18_
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Michael's life and we do this on a regular basis. His
friends, to this day, call me to see just, you know, how
I'm doing. His friends would —- in one of the documents
that T provided to you, one of his friends referred to
Michael as the glue that kept their group together. He
was the one that organized activities for them and it was
very hard for them afterwards to get.together and crganize
things because Michael wasn't there to do it for them.

Q. ({By Mr. Aldrich) I think I've covered -- I'm
trying to remember if there was anything else you wanted
to let the Court know about Michael.

A. Well, I think.most‘of, you know, what I covered
was in my statement. It's just -- it's very hard to
realize thaf you've'lost your only child, tq realize that
you'll never have grandchildren, how difficult it is when
people come up and ask, "Oh, do you have childien," or -
when my contempéiaries are talking about their grand-
children, it's not a conversation that I can participate
in.

Q. All right.

MR. ALDRICH: Those are all the questions
I have, Your Honor. |

THE COURT: Thank you very much.

Did you have any questions?

MR. OHLSON: I do.

_19_
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THE COURT: Really? Okay.

CROSS EXAMINATION

BY MR. OHLSON:

Q. Ma'am, you brought this lawsuit on behalf of
the estate of your son. Is that correct?

A. Correct.

Q. Not onAbehalf‘of you and your husband
individually. I meaﬁ, that's what it says.

A. Okay.

MR. ALDRICH: I think I'm going to object
because it says -- the pleading says individually and on
behalf of the estate.

MR. OHLSON: All right.v I stand corrected.

0. (By Mr. Ohlsbn) When your son died, you were
living in what city and state?

A. Cyprus, California.

Q. And where‘was your son living?

A. He lived in Seal Beach, California.

Q. BAnd what was he doing in this part of the country
when he died? Do you know?

A. He was working outside of Rachel for Horizon
Well Logging.

Q. And when your son died, you and your husband

~20-
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were not financially dependent upon him, were you?

a.

Q.

A.

Financially dependent?

No,

‘Yes.

we are not.
MR. OHLSON: That's all I have.
THE COURT: Anything else?

MR. ALDRICH: No, Your Honor.

THE COURT: All right.

Thank you. You can step down.

MR. ALDRICH: And I would just like to call

Anthony Adams to testify.

THE COURT: All right.

If you can come up here to the witness

stand please.

You look like you're in pretty good shape

for all the medical problems you've had.

clerk.)

MR, ADAMS: That's what my doctor says too.

THE COURTf Raise your right hand.

(Whereupon the witness was sworn by the

THE COURT: Thank you, sir. Have a seat.

-21—
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ANTHONY ADAMS,

‘called as a witness on behalf of the plaintiff, being

first duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. ALDRICH:

Q. Sir, would you please sfate your name?

A. Anthony Adams.

Q. And as -- we heard this before so I'll be really
guick, obviously you're married to Judith Adams. Correct?

A. Correct. |

Q. And Michael Adams was your son?

A. Yes.

Q. Okay. 2And I just want to let the Court get to
know you a littie bit. Do you currently work?

A. No, I retired now..

Q. Okay. Where did you work when you worked?

A. I had my own business. I manufactured shoes
and -distribute them.

Q. Okay. Now obviously you know wé're here to talk
about Michael and his death. I sort of wént to sho;t
circuit if I can. 1Is there anything about his childhood
or education that your wife mentioned that you wanted to

add to?

-22-
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A. No. Michael played baseball. He played soccer.

- His team won the championship when he played soccer. He

just was active. He took judo, was in the Marines, went

to England to play soccer, went to Hawaii to play soccer,
just everything.. He was é reader. We'd discuss
astrophysics. We cou;d discuss baseball. We could
discuss the Lakers. When they would win -- Lakers made
their draft, I'd have ten calls in the matter of an hour.
I mean, Michael was my son which —- he was
my friend. I can't add a lot to that.
Q. And I know this is difficult so I'll just --
tell us how your life is different without Michael.

A. Well, you'd have to lose a child to know what

it is to lose a child that you love. Okay?

If anyone wants to know what Michael was
like, go to michaeldavidadams.net. There you'll see all
his friends that have left comments and everything else.

He was just a remarkable person. That's all

you can say.

When we had a service for Michael, one of
the men said that they would actually bid lower just to
work with him.

MR. ALDRICH: May I approach the witness,

THE COURT: Yes.

-2 3=
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Q. (By Mr. Aldrich) I'm going to show you what
we've marked as Exhibit 2 to the application for default
judgment.

I can see you're getting some glasses out. .
I'd ask you to take a iook at that. 1Is
that your signature there at the end? |

A. Yes, it is.

Q. 1Is everything in this letter true and correct?

A. Yes.

Q. Okay. And have you participated in the
celebrations that your wifé'talked about?

A. Yes. In fact, we have a chili coock off
Saturday where all of his friends will get together.

It was called Mike's (inaudible) chili and we've been
doing it every year since Michael died.

Q. Is there anything else that you would like the
Judge to know about Michael that we haven't talked about
here today? |

A. I couldn't even describe Michael because he
was just -- he was just Michael. He was just -- there‘
are just no words. Okay?

Q. All right. Thank you.

MR. ALDRICH: Those are all the questions
that I have. |

THE COURT: Anything?

04—
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MR. OHLSON: ©No, thank you, Your Honbr.

THE COURT: All right.

Thank you for testifying. You can stép down.

THE COURT: Anything else, Counsel?

MR. ALDRICH: No, Your Honor. Those are
the witnesses that I have. Obviously we can talk about
argument if the Court wants to hear. I don't know if you
want to address the issues in thev(inaudible) that I
attached to my supplement now Qr_do you want me ju;t to
talk for a second;

THE COURT: We're going to read through them

very carefully, of course, when we sit down to figure out

how much damages.

Counsel?

MR. OHLSON: I have a witness, if you'll
permit me to call the deféndant.

' THE COURT: All right.

MR. OHLSON: Ms. Fallini, will you step
forward please?

And will you face the clerk .and raise your
right hand? ‘
| Ma'am? Ms. Fallini? Will you raise your

right hand and be sworn?

{Whereupon thé witness was sworn by the

-5
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clerk.)

SUSAN FALLINI,

called as a witness on behalf of the defense being first

duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. OHLSON:

Q. What is your name?

A. Susan Fallini.

Q. Are you the defendant in this case?

A. Yes, sir.

Q. Do you know the location at which the accident
in thié case occurred?

A. Yes, I do.

Q. Where was it?

A. It's onkHighWay 375; I'm not aware of the
marker post but it's between two of our wells, water
wells, by a hard pan lake.

Q. If we asked you to, could you take us to the
very place right now? .

A. Absolutely. There's a marker. They have planted

a marker there and we fenced it in so the cows wouldn't
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knock it down.

Q. Do you know of your own personal knowledge
whether that stretch of highway is designated as open
range? |

A. It is.

MR. ALDRICH: I object to relevance. It's
prove up.

THE COURT: It doesn't matfer. I'm aware
that it is.

Go aﬁead.

MR. OHLSON: If you are, Your Honor, you'll
take judicial notice of that?

THE COURT: That'll be fine.

MR. OHLSON: That's all I have.

MS. FALLINI: That's it?

THE COURT: ‘Thaﬁk you for testifying.

MS. FALLINI: Uh-huh. '

THE COURT: Anything else?

MR. ALDRICH: TI've got some argument if the

Court wants to hear it.

THE COURT: You're welcome to make argument.

We're going to read through your brief and I've got the
notes from the hearing today and you’re welcome to add
anything you want to.

MR. ALDRICH: Thank you.

=27-
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And I wanted to addresé some of the things
that the Court commented on earlier{ éspecially sort of
pulling numbers out of the sky.

This is not your typical application for
default judgment. Normally you see it, it's a breach
of a copier lease or breach of a car lease or something
like that and you've got a document that says, you know,
you're supposed to make three-hundred-dollar-a-month
payments for five years and you didn't and here's the
number and there you go. This is different than that
and so it requires some extra care.

I wanted to just addfess each of the issues
that I raised in here briefly.

We've got -- we're asking for grief, sorrow,
i 4

loss of preobable support, companionship, society, comfort,

consortium and so on fhe issues, I've put in here we've
asked for two and a half million dollars. I'll be the
first one to stand here and tell you that's a very
difficult number to define and really define.

| But when you think about it, and you've
heard the testimony from them and what Michael meant
to them, two and a ‘half million dollérs is a fair
number in my opinion. Now obviously the Court's going
to do what the Court does but this is not a number that

I threw in so it would be a big number.

-28~-
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You sit down and you think about it because
a lot of times, you'll see those Visa commercials and it
ends with, you know, this much to do this and this much
to do that and this experience is priceless. That's
really what it comes down to. They're not going to have
grandchildren. There's literally an end to a family line
right there. What is that worth? I don't know but it's
at least two and a half million dollars. |

I comment on the lost earnings. We've
attached ﬁhe wage information and we have aﬁ expert
for that number and so I think we've got some hard
numbers there.

Hedonic damages. Hedonic damages are
monetary remedies awarded to compensate injured persons
for their non-economic loss of life's pleasures or loss

and enjoyment of -life. All this information about what

Michael was and who he was and friends that still, in

his honor, hold chili cookoffs and all these different
things, that matters and it matters to the Court's
determination of hedonic damages. -

Michael literally lost a life. He lost the
opportunity to be a father. He lost the oppeortunity to
be a grandfather. He lost the opportunity to help;his
parents in their old age. He lost a lot of opportunities

that the rest of us are fortunate enough to have and so,
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you know, we have -~ the number we came up with for
hedonic damages was five million dollérs.

Now the case law that I read on hedonic
damages talks about how you can have an expert to
testify to that but you don't have to. ‘Obviously we're
relying on the Court. ‘I cited the case that talked
about how different people have valued that. It comes
back to ﬁy comment before. What is the wvalue of not
being able to do all these things and yet being killed?
I don't know the answer to that but, again, when you
consider the things that he lost, I believe five million
dollars is a number that is fair. Okay?

Obviously we've got the expenses in there
associated with his death and then I also have -— I want

to at least comment on it -- the sanction issue. You

 know, I assume the Court will add that into the judgment.

I think it should be added into the judgment. 1It's my
position that because the discovéry that's still
outstanding has not been responded to,'that that number
just kicks up byvfive hundred dollars every day.

I certainly, in candor to the Court, will
advise the Court that I received that information in a
letter, that there was no insurance apparently for Ms.
Fallini, and that was sometime in early June but, again,

I believe that Foriter says that they're supposed to

_30_
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respond to discovery and they have not.

And so, having made those comments, I'm
happy toventertain any questions the Court might have.

THE COURT: I don't have any.

Counsel, anything you want to say?

MR. OHLSON: There is, Your Honor.

Counsel's right. This is an ﬁnusual case.

First of all, when you are considering this
case for your ruling, and I'm assuming you're taking the
casé.under submission, please consider that the experts'
calculations and the documents at this point and made in
thi§ forum are hearsay.

Counsel and plaintiff could have broﬁght the
witnesses to this hearing. They knew it was a prove up
hearing and I assume they came here expecting to prevail
on the underlying issues. Right now they're not properly

before the Court but, be that as it may, I've been

practicing law as long as Mr. Chantiel has been.

T just noticed we don't ﬁave a court
reporter.

THE COURT: That's correct. The parties
have to request one but we are video taping and taping
ﬁhe proceedings.

MR. OHLSON: We are otherwise recording the

proceedings.

-31-
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THE COURT: Correct.

MR. OHLSON: But I was in practice in
September of '72 and (inaudible) criminal practice
like Mr. Chantiel. As a matter of fact, we're friends
with each other, and I've defended a number of murder
cases in which I've heard the parents of the deceased
speak to the courtroom at sentencing and the .same things

always occur to me and that is, as powerful as a trial

level judge is, there's nothing in the world you can do

to bring back the deceased or to fix the pain on losing
a child. |

Simple matter is we're ndt supposed to
survive our children. They're supposed to survive us.
This is a pain that the pléintiff and her husband are
going to bear until their last days and there's no amount
of moéoney that's going to fix this pain, no amount of
money..

Sco what are we doing here? We're here
because the whole body of tort law has said that in
circumstanées such as this, we -- the Court should make
a prevailing plaintiff whole. As a matter of fact, when
you instruct juries, you instruct them that if they find
personal issue of liability, then after that, they should
consider damages and then you tell them what damages they

can consider.

-32-
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Well, in this case, there were no financial
dependents so the issue of the income and how many years
of income remains -~ is not relevant to any issue in the
case because there are no financial dependents that are
deprived of the income._ The plaintiffs were never
financially dependent upon the’deceased, nbr did he have
children or a spouse.

They ask funeral expenses. There were
apparently those last expenses and I acknowledge that
the ~- there is emotional pain and suffering but, once
again, how do you make a person whole for that? I
suggest to you, Your Honor;.that you don’'t. You don't.

If you give the plaintiffs ten million

| dollars, are they going to feel any better? No, they're

not going to feel any better. Are they going to feel any
better than if you give them fifty thousand dollars?
Theyire not going to feel any better. They're devastated
and they're going to femain devastated and, fof that, you
have my sincere condolences.

So what to decide. You have before you and
the Court's acknowledged that the area in which this
accident happened was open range. Well, the way a jury
would do it and the way you would instruct a jury woﬁld
be to first determine the amount of daméges and then,

after that's determined, a percentage of which the

-33-
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plaintiff was at fault, in this case considering open
rangg, who takes the percentage, and the Court would
apply that percentage to the amount of damages. If the
percentage exceeded fifty percent, the damages would be
zero. Less than fifty percent, well (inaudible).

Your anor, the system has come under a lot
of scrutiny latelyAand a lot of‘criticism and a lot of
well~founded criticism(vcriticism from all parts about
outlandish results and outlandish verdicﬁs and
outstandiﬁg amounts of money, and T think, in part,

because in many of these cases, the amounts of money

“that are awarded don't rationally and reasonably relate

to the loss and to making whole.

Certainly you wouldn't replace the deceased's
income. Do you make him whole? Do you make anybody
whole? ©No, you're nbt.

We réquest that Your Honor consider a_result
in this case that acknowledges the plaintiffs' loss.

Yes, we knew you lost and, yes, we know that no amount

of money can ever reiieve the pain from you, no amount

of money. Take this amount of money as a recognition

on our part that you ha&evlost and you'wve lost greatly

and deeply and then let the parties go their way.
 THE COURT: Thank you.

Anything else?

—34-

* —— e -

0621



10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

MR. ALDRICH: Ivdo- Just a couple of
comments.

First of all,'the opén range issue. There
are facts in this case that have been conclusively

determined and if the Court follows those facts as

they've been conclusively determined in this case,

there's not going to be a finding of any comparative
fault on the part of Michael Adams.

| Secondly, comparative fault and affirmative
defense (inaudible) asserted and everyone's on notice of

when they come to trial. There is no affirmative defense

here. It is not appropriate for the Court to consider

comparati#e fault and I have seen no case law. Now in ‘
the interest of candér to the Court, I haven't looked for
case law on that issue becéuse today's the.first day I
heard of it. I hadn't thought of that, quite frankly.

Obviously Mr. Ohlson is capable and has
brought tﬁat issue’before‘the Court. I also suspect,
however, if there were actually case lawvto support that,
that would be here too, so having said that, I think that
those arguments do not hold water, so to speak.

The next comment that I have is aboﬁt
Exhibit 3 which is the calculation of lost wages. I
would have brought the guy here to testify in person but

there was no objection to him in the first place and you

-35~
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hate to pay somebody all that money toc come all the way
out here when there's not an objection.

There was an opposition to my application,
no mention of an objection to the evidence or the state
of the evidence. Certainly there's no evidence in
opposition to that to say that he's wrong or anything
else, so we do ask the Court to consider that. Ahd I
will note that our argument is that that is part of
special damages and is permitted fo be recovered.

You know; the other issue, I guess,. we run
into, as Mr. Ohlson was arguing today, is you can't make
them whole so don't give them: very much oi you can't make
them whole, so punt.

We've gone through and been very meticulous
about how we've reached the number that we're asking for
and, you know, I'm here to say, I admit it to the Court,
there's not a definitive number necessarily but you think
this stuff through and you think about what sons mean to
parents and things like that and it is worth a lot i1f
you're trying to do that.

To do anything but to try to compensate them
for their loss would be wrong and, of course, if the Court
awarded ten million dellars and there was ten million
dollars sitting on this table right here today and they

had a choice of ten million dollars or Michael walking
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through that door over there, of course, they're going
to say have Michael walk through that door. They don't
want ten million dollars. They want Michael back but he
can't come back. We can't do that.

So what does the court system do? It
allows us to try to compensate people from a financial

perspective when you can't bring back their loved one,

- S0 we would ask the court to take that into consideration

and award a substantial amount. We've got the numbers
that we've given to the Court and that's what we're
asking for.

THE COURT:  Thank you, sir.

You don't have any more, do you?

MR. OHLSON: Just one point, if I might, so
that I'm clear on an argument. It's our position that
no plaintiff in this case has suffered the loss of the
deceased's income. He had no financial dependents.

THE COURT: Thank you.

All right, we'll have the decision for you
in a few days. Thank you for coming in.

MR. OHLSON: Thank you, Your Honor.

MR. ALDRICH: Thank you, We appreciate your
time. |

THE COURT: Thank you.

Is there anything else we needed to do?

-37-
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recess then.

THE CLERK:

THE COURT:

(Inaudible.)

All right, we'll go ahead and

* ok K K *
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0625



10
11

12

13 -

14
15
‘16
17

18

19

20

21

22

23

24

25

CERTIFICATE

I, DanRa Boscovich, certify that I am a

Certified Court Reporter in the State of Nevada; that

I reported and transcribed the above-entitled hearing

from an electronic recording; and that the foregoing

constitutes a transcript as full and correct as the

electronic recording would allow.

Dated:

August 27, 2011.

DanRa Boscovich, CCR 218
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e e e e ot

Electronically Filed
Oct 17 2011 04:24 p.m.

Tr '%if(. Lindeman
Supreme CO““N@%%% Supreme Court
District Court Qase No.: CV00224539

4

SUSAN FALLINI .
~ Appellant,

V.

ESTATE OF MICHAEL DAVID ADAMS, BY
AND THROUGH HIS MOTHER JUDITH -
ADAMS, INDIVIDUALLY AND ON
BEHALF OF THE ESTATE,

Respondent.

RESPONDENT’S OPPOSITION TO APPELLANT’S MOTION FOR ORDER ALLOWING |

SUPPLEMENTATION OF APPENDIX AND FOR RE-OPENING OF BRIEFS

Respondent ESTATE OF MICHAEL DAVID ADAMS, BY AND THROUGH HIS MOTHER

JUDITH ADAMS, NﬁIVDUALLY AND ON BEHALF OF THE ESTATE (hereafter “Respondent
Adams” or “Ms. Adams™), by and through her counsel of récord, Aldriéh Law Firm, Ltd., hereby opposes
Appellant’s Motion for Order All'cw?in‘g‘ Suppleientation of Appendix and for Re-Opening of Biiefs.
This Opposition is made and based upon the a‘ctached memorandum of points and authorities, the exhibits
attached hereto, the records and pleadings on file herein, and, if necessary, any argument the Court may
allow. .
DATED this |7 May of October, 2011.
' ALDRICH LAW FIRM, LTD.

U P fiah

m P. Aldrich, Esq.

evada Bar No.: 6877

1601 S. Rainbow Blvd, Ste 160

Las Vegas, Nevada 89146
Attorneys for Respondent
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POINTS AND AUTHORITIES
1.

- STKTEN[ENT“O'FTKCTS' e e e e __ N

" By bringing this Motion, Appellanf continues the-obvious pattern of délay and disregard for the |~ ~

rules in this appeal. This has been Appellant’ s/Defendant’s course of conduct throughout this litigation
before the district court, and it now continues on appeal Appellant has disregarded her duties with regard
to this litigation throughout and has repeatedly failed to cite any Va]ld authority for the rehef she seeks.

Appellant failed in her duties with regard to obtaining a trax_lscnpt of the July 19, 2010 hearing and now
uses that as an excuse to cause further delay in this action. This pattefn of bldtant disregard for courtrules.

is unacceptable, and the Court should deny Appellant’s Motion.

AL Procedural History at District Court Level

In the Answering Brief, Réspondent Adums sets forth, over the course of nearly four pages, the
lengthy procedural history of this case. In an effort to be brief in this Opposition, Respondent Adams will
not repeat the entire history hero. However, suffice to say that Appellant Fallini has .repeatedly ignored |.
court ruleé refused to participate in the litigation-process and worked to delay this case. Further, When. ‘
Appellant Fallini dec1ded to participate by filing pleadings, she has repeatedly failed to cite any pertment |
authority or provide any admissible evidence to support the requested relief. - L

Inshort, Appellant Fallini failed to respond to written discovery, 1nclud1ng requests for admission. |
She then failed to respond to a Motion for Partial Summary Judgment, and partial summary jvudgment was .
entered way buck in July 2008. Appellant Fa.llm1 failed to respond to tout'me discovery.and repeated |
motions to conipol and/or motions for order to show cause why Fallini and her counsel should notbe held

in contempt. Ultimately, Appellant Fallini and her counsel were held in contempt, Appellant’s answer

and counterclaim were stricken, and.-they racked up tens of thousands of dollars in sanctions for their

refusal to comply with court rules or participate in the 1itigation process.
Following Appellant Fallini and her counsel’s repeated thumbing of their noses at the district

o

court’s authority, on June 21, 2010, Judith Adams filed an Application for Default J.udgment. (Jt. Appx.

Page 2 of 12
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11, 88-129.) On June 23, 2010, Appellarit Fallini filed an Opposition to the  Application for Default
Judgment, arguing Judgment shotld not be entered because Appellant Fallini had only recently been

{lapprised of the status of the case and it would be an injustice to her to allow Default lgglgment. (Jt. Appx.

1, 130-132.) L . . o , S

On July 2, 2010, Appellant Fallini filed a Motron for Reconsrderatron, asking the. Court to
reconsider the Order granting summary judgment and the Order striking the Answer and Counterclaim.
(Jt. Appx. I, 133-159. ) Attached to that Motion was an afﬁdav1t signed by Mr. Ohlson Appellant’s
counsel (whrch added nothing to the adm1531b111ty of the other exhibits), a letter-to Appellant’s husband
purportedly from a Deputy Attorney General but Whlch was not authenticated i in any i fashion, and three
unsigned affidavits. (Jt. Appx. II, 149-159.)

On July 19, 2010, a hearing was held on Fallini's Motion for Reconsideration. Said motion was
denied and the Court proceeded with a prove up hearing. On August 18, 2010, an Order was entered on
this matter wherein the Court awarded Judith $1,000,000.00 in damages for grief, sorrow and loss of
support, $1;640,696 in damages for future Jost earnjngs, $50?OOO in‘attorney's fees, $35,000 m sanctions
levied against Defendant_Fallini, and $5,188.85 in ﬁmeral atnd other related 'exp'en'ses. @t Appx. I, | .
229-232.) - | o
B. . . Procedural History on Appeal

Appellant Fallini filed her Notice of Appeal on or about September lO, 201 1. (Jt Appx I, 233-
235 ) On November 9 2010 the case was assigned to the settlement. program. On February 15, 2011,

Settlement Judge Carolyn Worrell recommended that the case - be removed ﬁ:om the settlement conference

|lprogram, expla.mmg that a third-party insurance carrier was declining to participate, making the

setflement conference unworkable. (Settlement Program Status Report, attached hereto as Exhibit A.)
On March 2, 2011, the Nevada Supreme Court filed its Order Reirlstatirlg Briefing. (Order Reinstating
Briefing, attached hereto as Exhibit B.) That Order gave Appellant fifteen days to file the request for

transcript and ninety days to provide an Opening Brief and appendix. (Exhibit B.)
On or about March 10, 2011, Appellant Fallini filed a Certificate indicating that no transcrij pt Wwas
available, and as such, she would not be filing a request for transcript. (Certificate, attached hereto as

Page 3 of 12
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1Exhibit C.) Signiﬁcénﬂy, Appellant Fallini did not request a transcript as required by NRAP 9.

Appellant Fallini filed her Opem'ng Brief on May 31, 2011. Respondent Adams’ Answering Brief was

ifiled-on. July. 11 2011.- Appcllant Fallini then. ﬁled heLRepLanefon July 28,2011, Thus,.all briefing | __.
in this case was completed by July 28,2011.. Subsequently, on August 19 2011, this Court advised the 1o

parties that there would be no oral argument and the case would be decided on the briefs alone.
C. Ap’peilant’s Latest Motion . ‘

On October 5, 2011 —well over two months after briefing closed in this appeal, and six weeks
after this Court nctiﬁed the parties there would be no oral argument — Appellant Fallini brought the
instant motmn Attached to Appellant’s Motion is an affidavit of John Ohlson, Esq counsel for‘
Appellant, and a copy of a transcript purportedly from the prove up hearing that occurred on July 19
2010. In Mr. Ohlson’s Affidavit in Support of the Motion, he asserts that “[p]rior to the hearmg,
affiant approached the court reporter whom affiant had never before met. Tintroduced myself and gave
the court repofter a card, 1indicating that.: the tfanscript and cbill should be sent to me. 1 ’thed took my
place in line for the motion calendar to await the calhng of this case.” (E)dublt 1to Appella.nt’s Motlon :

Confrary to What Mr. Ohlson describes, counsel for Respondent, Mr. Aldrich, notes in his
Affidavit that his experience is different than what Mf.Ohlscn- explained. In each-of his apprcximately |-

‘110 trips to Pahrump, M. Aldrich has learned that on the district court civil calendar, there is not a court |

repcrter unless.one of the parties makes arrangements for a court reporterto be present. Mr. Aldrich does
not recall there being a court reporter present to-whom Mr. Ohlson could have given his card.” (Affidavit .
of John P. Aldrich, attached hereto as Exhibit D. {6.) '

In paragraph 6 of Mr. Ohlson’s affidavit, he comments “my assistant was told that there was no

ﬁ‘mscript of the proceedings, and that one could not be pro duced because I had not specifically (in those
words) asked the reporter to report the hearing.” (Exhibit 1 to Appellant’s Motion, §6.) Mr. Ohlscn
includes this statement in his Affidavit in an attempt to have it considered ‘as “evidence” b& this Court.
However, this statement is obvious‘hearsay,-as Mz. Ohlson was not party tc that conversation. Mr.

Ohlson then goes on to explain that his appeal was taken without the benefit of atrahscript. (Exhibit 1

Page 4 of 12
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1 |{to Appellant’s Motion, 6.) v

2 In paregraph 7 of his Affidavit, Mr. Ohlson states that on-September 29, 2011 —two months after
3 brieﬁng.,closedinthis.case.:he_teeeivedihe.purpor.te.d,hearing,fgrans_cript,_Which_is_,étt_ache_d_to_App,e_ll_anft_f_s_ﬁ
Motion as Exhibit 2, from his client, who had r,eceiye_d it fropd a court reporter who wes _not present at

the hearing. Mr. Ohlson then claims that he followed up with the court reporter and asked her to prepare.

4

5

6 lja“final, origi_pal transcript.” Significantly, the “final, original transcript™ that purports to be the transcriptl
7 \lof the hearing, is dated August 27, 2011 —more than a month before Mr. Ohlson states he first received

8 |la draft transcript. _ ' - | o
9 In paragraph 8 of Mr. Ohlson’s afﬁdav1t he explalns that he has never been glven an explanation -

10 las to why he was. misinformed about the poss1b1hty of obtammg a transcript,-that he has never been '

11 jiinformed Why the “court reporter” told his ofﬁce that the transcnpt of the default hearing could not be "
12 |iprepared, and t];at he has not been informed “why the transcript appeared so suddenly now.”-|"
| 13 ||Conspicuously absent from Mr. Ohlson’s affidavit 1s any indication that he ever asked these questions
' 1‘4- in the first place, or whether he followed up and asked why he has never been infonned or given any

15 |lexplanation as to these items. » o | .
16 On October 13, 2011 'Respondent’s coupsel Mr. Aidrich contacted Mr. Ohlson’s ofﬁee and :
<17 |spoke with-Rob May Mr May subsequently- prov1ded to-Mr. Aldneh by email, the ema11 address and. .
18 [[telephone nimber of DanRa Boscov1ch the court reporter who prepared the purported transcrlpt that 1s E
19 |lattached as Exhibit 2 to- Appellant’s Motion.- (Affidavit of John P. Aldnch, attached hereto as Exhibit
20 |[D, 910.) - Mr. Aldrich called Ms. Boscevichv on the phone and Ms. Boscovich freely spoke with Mr '
21 ||Aldrich for several minutes. M. Aldrichasked Ms. Boscovich aboutthe eircﬁmstanees ofthe {ranscript’ s
C 22 preparatlon (Exhibit D, 11.) | | |

23| Ms Boscov1ch explamed that Joe Fallini, the husband of Appellant Susan Fallini, is a cood
24 \ifriend” of hers. Mr. Fallini had obtained a disk that mcluded a recording of the hearing from July 19, |
25 [2010. Ms. Boscovich said that the quality of the disk obtained by Mr. Fallini was “bad.” (Exhibit D,
26 912.) Ms. Boscovich then went personally to the Court and obtained a second copy of the hearing, which

27 ||she described as “better.” (Exhibit D, {13.) Ms. Boscovich explained that Mr. Fallini was “desperate”
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to have the hearing transcribed, and she worked to quickly assist him. (Exhibit D, §14.)
Ms. Boscovich told Mr. Aldrich that from the time Mr. Fallini brought her the first disk to the

|ltime.that she completed the transcription was less than onie. (1) week. (Exhibit D, §15.). Therefore, given_|.

the date of August 27,. 2011 on page 39 of the transcnpt it appears that Mr. Fallini approached Ms.
Boscovich on or after August 20, 2011.

- Mr. Aldrich inquired of Ms. Boscovich if Mr. Fallini paid Ms Boscovich for her services, to
which she respended ‘gbsolutely not.” She also explained that she felt very sorry for the Fallinis’
s1tuat10n and reiterated that the Fallinis are very long-time ﬁ:rends (Exh1b1t D, 1[16 )

At best, the transcript is incomplete. Consprcuously absent from the transcrlpt is the portron of
the hearmg dealing with the motion for reconsrderatmn. : Further, the authent1crty and accuracy of the |
transcript is also.in question, as it was prepared by a “good friend” of Appellant and her husband, asa
favor (i.e., no compensation was paid), by"som‘eorie Who felt sorry for Appellanfs situation Of cbﬁrse '
Appellant Fallini proceeded to attach the transcnpt to the Motion even before the Court deterrmned }
whether to allow the transcnpt to become part.of the record ' |

' I _
. LEGAL ARGUMENT |
A.. - Aswith Her Other Motions and Briefing in this Case, Appellant Falhm Agam Provided No- |---

Legal Basis in Support of the Requested Relief, and the Motion Should Be Denied

Appellant’s paltry “Argument™ sectron consists of one pa_ragraph, a quoratlon of NRAP 1 O(a), and
a passing reference to NRAP 13. Neither reference to the Nevada Rules of-Appellate Procedure is helpful
ot relevant to the posltion taken by Appellant. in her Motion, a;od is a blatant red herring. Appellant
simply ignores NRAP 9'and blames an unidentified co'urt reporter for Appellant’s failure to obtain a copy
of the transeript, arguing that the court rep orter has a duty, pursuant to NRAP 13, to complete atranscript.
(Appellant’s Motion, p. 3. ) This is simply incorrect. | ‘ | } |

Appellant Fallini’s attempt to blame the unidentified court reporter is misplaced. NRAP 9

provides, in pertinent part:

Page 6 of 12 -
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" (a) Counsel’s Duty to Request Transcript.

(1) Necessary Transcripts. .
R (B) Except as.provided i in Rule 3CG)(2), The ppellant shall filea. .
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transcrlpt request form in accordance with Rule 9(2)(3) when a verbatim

.tecord was made of the district: court proceedings and the necessary
portions of the transcript were not prepared and filed in the district court

before the appeal was docketed under Rule 12.

(C) If no transcript is to be requested, the ah" pellant shall file and.

serve a certificate to that effect within the period set forth in Rule 9(2)(3)
for the filing of a transcript request form. Such a certificate shall
substa.ntlally comply with Form 14 in the Appendlx of Forms.

(3) Transcrlpt Request Form.

(A) Flllno The_ appellant shall file an orlgmal transcript request '

form with the district court clerk and 1 file-stamped copy of the transcript
request form with the clerk of the Supreme Court no.later than 15 days

. from the date that the appeal is docketed under Rule 12.

, (B) Serv1ce and Deposit. The a ppellant shall serve a copy of the - :
~ transcript request form on the court reporter or recorder who recorded the

proceedings and on all parties to the appeal within the time provided in
subparagraph (A). The appellant must pay an approprlate deposit to the

~ court reporter or Tecorder at the. time of service, unless. appellant is
. proceeding in forma pauperis or is otherwise exempt from payment of the

fees. Where several parties appeal from the same judgment or any part

thereof, or there is a cross-appeal, the deposit shall be bome equally bythe ° |

parﬁes appeahng, or as the parties may agree

(6) Consequences of Failure to’ Comply A party s failure to comply -

with the provisions of this Rule may result in the imposition of sancuons

. mclx.dmo dismissal of the appeal. -
“(b) Duty of the Court'Reporter or Recorder.' o

.(1') Preparation, Filing, and Delivery of Transci'ipts.

(A) Time to File and Deliver Transcripts. Upon receiving a

- transcript request form and the required deposit, the court reporter or

recorder shall promptly prepare or arrange for the preparation of the
transcript. Except as provided in Rule 9(b)(1)(B) and (b)(4), the court
reporter or recorder shall—within 30 days after the date that a request

form is served

sk RN P

(i) file the original transcript with the dis‘aiet court clerk; and

(i) dehve1 to the party ordering the transcript 1 certified copy and
an additional certified copy for the append1x :
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® Appellant’s Failure to Pay Deposit. The court reporter or
recorder is not obligated to prepare the transcript urtil receipt of the
deposit required by Rule 9(2)(3)(B). If appellant fails to timely pay the
deposit, the court reporter or recorder must—no later than 30 days from
...the-date that the transcript request form is.servedin

- (i) file with the clerk.of the Supreme Courta ertten notice that the
deposrt has not been received, setting forth the full amount of the deposrt
and the amount that remains unpald and

(ii) serve a copy of the hotice on counsel for the party requestmg
the transcrrpt .

2) Notice to Supreme Court. Within 10 days after the transcript is
filed with the district court and delivered to the requesting party, the court.
teportet.or recorder shall file with the clerk of the Supreme Court a notice
that the completed traniscript has been filed and delivered. The notice shall
specify the. transcripts that have been filed and delivered and the date that.
those transcripts were filed and delivered. Form 15 in the Appendlx of
Forms isa sugcrested form of certificate of delivery.

(5) Sanctions for Failure to Comply A court reporter or recorder
who Fails to file and deliver a timely transcript without sufficient cause as
prov1ded in Rule 9(b)(4) may be subj ect to sanctions- under Rule 13.

NRAP 9 (emphas1s added)

appellant s counsel: NRAP 9(a)(1)(B) Ifappellant’s -counsel: determmes not to request a transonpt he | -

must file a, certificate that he will not. be requesting a transcript.— precisely what was done here On or |
about March 10, 201 1 desp1te havmg ﬁrst—hand knowledge that the July 19,2010 hearmg had been vrcleo
taped, Appellant Fallini ﬁled a Certrﬁcate 1nd;rcat1ng that no transcnpt was available, and as. such, she |
would not be ﬁlmfr a request for: transcnpt (Exhibit C ) Slgmﬂcantly, Appellant Fallini did not request
a t:ranscrlpt as required by NRAP 9.. , ' |
Tnher Motron Appellant Fallini asserts that “Rule 13 NRAP [sw] places the responsrbﬂrcy for the -

production of the transcript squarely on the court reporters [sic] shoulders and provrdes for sanctrons

agamst'a court reporter who fails in that responsibility. Here, the court reporter clearly farled in her |.

responsibility” (Motion, p. 3.) This suggestron is absurd and clearly contrary to the fule. Evena cursory

review of NRAP 9 demonstrates that the duty of the court reporter. is condifioned upon the filing ofa’
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request for transcript. NRAP 9(b)(1)(A) clearly sets forth that the court reporter’s duty arises “Talpon.

recervmg a transcript request form and the requlred deposit...” Thus an appellant has two

! cond1t1ons shemustmeet- before. the courtreporterhas any.duty.to.do anytlnncr (1)the appellant must file_

a transcript request form; and @) the appellant must pay the. reqmred deposrt In this matte1 Appellant

failed to accomphsh either prerequlslte NRAP 9(b).

Moreover, if Appellant believed the record was somehow incomplete, she could have provrded
her own summary of the evidence, subJ ect to Respondent’s objections. NRAP 9(c) provrdes

(©) Statement of the Evidence When the Proceedings Were Not
‘Recorded or When a Transcript Is Unavailable. If a hearing or trial -
was not.recorded, or if a transcript is unavailable, the appellant may . -
prepare a statement of the evidence or proceedings from the best available
- means, including the appellant’s recollection. The statement shall be -
served on the respondent, who may serve objections .or proposed
. amendments-within 10 days after being served. The statement-and any
objections or proposed amendments shall then be submitted to the district
court for settlement and approval. As settled and approved, the statement
shall be included by the district court clerk in the trial court record, andthe
appellant shall include a file- Stamped copy of the statement inan appendrx '
. ﬁled in the Supreme Court. .

NRAP 9(c)(emphasrs added) Appellant Fallini falled to provrde any. statement of the evrdence elther

Instead after conferring, the partres agreed to the entire contents of the record before thrs Court and ﬁled

lla J ornt Appendrx

Respondent S counsel The part1es encra.ged in extensrve briefing,. whrch closed back on July 28 2011

Appellant Fallrm (or her husband) deterrrnned that she was about to lose her appeal so she decided to

lattempt to supplement the record somehow Went out and obtarned a favor from a lonc—t1me fmend a.nd

three weeks after bneﬁng closed (Exhibit D, f15.)

Srgmﬂcantly, Appellant has provided no pertrnent lecral authorlty to supp ort the requested relief

in her Motion for Order A.J.lO'VVanr bupplementauon of Appencnx and for rte—upemng OJ. Dl‘lGJ_S Of
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tried to cause further delay in the litigation. process This apparently occurred alound August 20,2011,

course, tlns has been Appellant’s standard course of deahnors in this case. Appellant has stalled the .

Appellant Fallxm closed the record by subrr11tt1n<T the Jornt Appendrx W1th the consent of | '
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process over and over by failing il her duties or not even responding, and then when she did respond, her
pleadings fail to cite releyant supportive authority for the relief sought. '

_...-_..In..actuality,.the‘NevadaiRlﬂes‘.oprpellate..P.ro.cedure_are_.clearfr]:tatthe..duty_.to..order.a.trans_cript.t o

|lies squarely.on the shoulders.of thetappellant’s counsel. Counsel must both request and pay for the |- .

transcr‘ipt before the court reporter has any duty whatsoever. There is simply no basis for Appellant’s

Motion, and it shotild be denied.

AB. ~ As with Her Other Motions and Bneﬁng in this Case, Appellant Fallini Again
Provided No .Admissible Evidence in Support of the Requested Relief, and the
Motion Should Be Denied

As for the “evrdence prov1ded by Appeliant the Afﬁdav1t of Mr Oblson excludes substantral .

important information. Frrst of- all Mr. Ohlson clalms he gave'his card to a cotirt reporter before court |

started He doesnot 1dent1fy who this alleged court reporter ‘was, nor - does he provrde acopy of the court

reporter’ s card leen the. fact that M_r Ohlson s secretary alleoedly contacted a court reporter about the

. transcrlpt as explamed in paragraph 6 of Mr. Ohlson’s affidavit, one can only assume he knew the

1dent1ty of thrs person. Slgmﬁcantly, M. Aldrrch’s recollectron and experience varies greatly from Mr.

Ohlson E recollectmn of events Mr. Aldrrch does not recall acourt re_porter being: present before the July |
19, 2010 hearmg began and his ¢ experlence 1s that i dlstrrct court civil matters in that. department, the |
party who Wants a court reporter must: provrde one. (Exhrbrt D569 :
_ - Further, consprcuously absent from Mr Ohlson S aﬁidaVlt is any reference to any attempt to |
contact the department s court recorder ‘M. Ohilson: acknowledged that he notlced a court reporter was
not taklng down the: proceedmgs Indeed he d1d more than three- quarters of the way through the
hearmg Atpage 31 ofthe purported transeript, Mr Ohlson commented that he ¢ Just notrced” there was
no court reporter. (Exhlbrt 2 to Appellant’s Motion, . 31 ) He made no comment that he had given his

card to a court reporter before the hearing. Instead, after being assured by the. dlstr1ct court that the

hearing was being video taped, he continued willingly. (Exhrblt 2 to Appellant’s Motion, p. 31.) Thus,

! If the Court takes into consideration that prior to the prove up hearlng there was argument on
Ms. Fallini’s Motion for Reconsideration, it was actually very near the end of a lengthy hear,lno that Mr..
Ohlson finally made the comment that the hearing was not bemg recorded .
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{[Mr. Ohlson — as well as his client, who was-also present in person at the hearing — was aware on J uly 19,

2010 that a transcript would be available through video if necessary.

———.Portions.of Mr. Ohlson’s. afﬁdauit are inadmissible as well. . Mr..Ohlson’s weak. explanation that |

his assistant. contacted the court reporter. and was mformed that ’rhere Was 1o transcnpt is madm1ss1ble
hearsay “Hearsay is “a statement offered in ev1dence to prove the truth of the matter asserted ? NRS
51.035. Hearsay is inadmissible. NRS 51.065." Mr. Ohlson was not aparty to those conversatlons and
Wlthout an affidavit of the assistant who alleoedly engaged in the conversauon, this information is
madmlss1ble and should not ‘be considered by the Court. This reference to madrmssuble evidence is

cons1stent with Appellant’ sattempt to have the district court con31der madm1351ble evidence at the d1strlct

court level (and consequently, again on'appeal) by- attaclnng purported affidav1ts that were uns1gned and |

letters that were not authentlcated (Jt. Appx 149-159.) There is 10 basis. for the relief’ requested in |

Appellant’s Motion, and Respondent Adams respectfu]ly requests that this Court deny the Mot10n '
. ' : III.
‘ CONCLUSION ' :
| Appellant Falhm has prov1ded no-law or facts to support her requested rellef She has not done
SO because none e)ﬂsts Respondent Adamsrtespectfully requests thatth15 Court deny Appellant Falhm s
Motiorin its- entxrety L |
E DATED thls _[l%ay of October 20ll

ALDRICH LAW FIRM, LTD. .

hn P. Aldrich, Esq. »
evada Bar No.: 6877
1601 S. Rainbow Blvd, Ste 160
~ Las Vegas, Nevada 89146 '
Attorneys for Respondents .
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CERTIFICATE OF SERVICE

o1 HEREBY CERTIFY that on the / %of October, 2011, Imailed a copy of the

~in-a-sealed. envelope ‘to-the. fo]lowmg and-that:postage was fully. pald thereon

Teffrey Kump, Esq. -

Marvel & Kump
217 Idaho Street

(Elko, Nevada 89801

John Ohlson, Esq
275 Hill Street, Suite 230
Reno, NV 89501

2 | oA %Mﬂvu&j_/

Employee of Al AldHGET,aW Fm@ Ltd.

2

18
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21
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28
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"IN THE SUPREME COURT OF THE STATE OF NEVADA

_igfful;ri&mm e 'ﬁ”NO _B6SA0 . F”_ E D

vs. . . ' ' . :
" BESTATE OF MICHAEL DAVID ADAMS, BY AND S FEB 1.5 201
THROUGH HIS MOTHER JUDITH ADAMS, ‘ ) : ’
: R
INDIVIDUALLY AND ON BEHALF OF THE ESTATE, ) oL KA IE 5#&2&%’“3&;“
Respondent . vld.
' ' DEPUTY CLERK

SETTLEMENT PROGRAM STATUS REPORT

A seﬁt;emeut coniference was held in this matte; on _ 201 -
- I file the following report of the proceedings:
' _/ / The parties have agreed toa settlement of this matter. .
| / | The parties were unable to agree tq a settlement of ‘thlvs mattei.

S

{ I The settlement éonference is continued as follows:

'.Date:A ' . Time:

Location; ' ' ' . Y

éwﬂwa wm@

Settlement'f{dge

" »  The settlement judge shall file this report with the Supreme Court Within 10 days
from the date of any settlement coriference. See NRAP 16(e)(3).
* A final status report is due within 180 days from a531gnment date. See NRAP

18/
10\L) .l./

ases involving chlld custody, visitation, x'elocatlon or guardianship, a ﬁnai
ec Esiavsge t is due within 120 days from the assignment date. See NRAP 16(£)(1).

FEB 1 Z.QZQ‘EE I OF FILING, THE CLERK’S OFFICE WILL MAIL THIS REPORT AND
TRAGIE K- Lan_XCHMEN’T‘S TO ALL: COUNSEL AND TQ THE SETTT_EMF‘NT JUDGE.

CLERK OF SUPREME
DEPUTY CLERK

T on-fila2n

0640



 eamirs

0641



SupReME CouRT
oF
NEvADA

(© 19474 <
ST T O T

. INTHE SUPREME COURT OF THE STATE OF NEVADA

"_"SUSAN RATTING N BRI
- Appellant, : .
vs.
ESTATE OF MICHAEL DAVID ADAMS, F E Em E ﬁ
BY AND THROUGH HIS MOTHER :
JUDITH ADAMS, INDIVIDUALLY AND MAR 02 201
ON BEHALF OF THE ESTATE, LINDE
Respondent. cusax?é @ KhF] GOURT
DEPUTY CLERK\/

ORDER REINSTATING BRIEFING

Pursuant to NRAP 16, the settlement judge has filed a report
with this court indicating that .the parties were unable to agree to a
settlement. Accordingly, we reinstate the deadlines for requesting

transcripts and filing briefs. See NRAP 16.

Appellant shall have'15 days from the date of this order t6 file

and serve a transcript request form. See NRAP 9(a).! Further, appellant
shall have 90 days from the date of this order to file and serve the opening

" brief and appendix.? Thereafter, briefing shall pioééed in accordance with |

NRAP 31(a)(1).
It is so ORDERED.

, CJ.

_ ~-r
ce:  Carolyn Worrell, Settlement Judge

John Ohlson

Marvel & Kump, Ltd.

Aldrich Law Firm, Lid.

1 If no transcript is to be requested, appellant shail file and serve a
certificate to that effect within the same time period. NRAP 9(a).

2 In preparing and assembling the append:x counsel shall strlctly
comply with the provisions of NRAP 30.

-8t 7~
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» Electronically Filed
Mar 10 2011 10:51 a.m
<IN THE SUPREME COURT OF THE STATE (Tframami)Mndeman

OFFICE OF THE CLERK

k& kK

SUSAN FALLINI,

Supreme Court No.: 56840
Appellant,

VS,

Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

' Respondent.

 CERTIFICATE

COMES NOW, appellant SUSAN FALLINI, by and through her counsel JOHN
OHLSON and JEFF KUMP, and hereby ser{zes notice upon this Court and the attorneys of record
in this case that no transcript is available and as such, no transcript is being requested pursuant to
111
1111
1111

Docket 56840 Document 2011-07396
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NRAP 9.

" Pursnant to NRS 239B.030

The undersigned. does hereby. affirm that the preceding document does not contain the

social security number of any person.

Dated this 10th day of March, 2011.

" By: _/s/ John Oblson

John Ohlson, Esq.

Bar Number 1672

275 Hill Street, Suite 230
Reno, NV 89501
Telephone: (775) 323-2700
Facsimile: (775) 323-2705

Jeff Kump, Esq.

Bar Number 5694

Marvel & Kump, Ltd.

Elko, Nevada 89801
Telephone: (775) 777-1204
Attorneys for Susan Fallini
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_ CERTIFICATE OF SERVICE

T hereby certify that I-am an employee of JOHN OHLSON, and that on this date I}

personally served a true copy of the foregoing CERTIFICATE, by .the method indicated and

addressed to the following:

John P. Aldrich, Esq. _ X ViaU.8. Mail
Aldrich Law Firm, Ltd. Via Overnight Mail
1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery
Las Vegas, NV 89146 Via Facsimile
Via ECF
DATED this 10th day of March, 2011.
/s/ Robert M. May
Robert M. May
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IN THE SUPREME COURT OF THE STATE OF NEVADA

OFFICE OF THE CLERK
- - e e e e e
SUSAN FALLINI
: - Supreme Court No.: 56840
Appellant, : o :
' | District Court Case No.: CV00224539
V.

ESTATE OF MICHAEL DAVID ADAMS,BY | =
. AND THROUGH HIS MOTHER JUDITH ‘
ADAMS, INDIVIDUALLY AND ON
BEHALF OF THE ESTATE, .

.Respondent.

AFFIDAVIT OF JOHN P. ALDRICH IN SUPPORT OF OPPOSITION TO MOTION FOR
.ORDER ALLOWING SUPPLEMENTATION OF APPENDIX AND FOR RE-OPENING OF
- BRIEFS
State.of Nevada ) .
County of Clark ) =
. Affiant, bemg first duly sworn, deposes and states the following:.
1. I, John P. Aldnch am an attomey hcensed to practlce in the State of Nevada and a
- partner in Aldrich LaW Fum Ltd..
2.. _ My office address is 1601 S. Rainbow Blvd Smte 160, Las Vegas Nevada 89146.
3. T am counsel for Plamtlﬁ'_/Respondent in 'thlS matt_er. ' .

4. I have personai knowledge éf the contents of this document, or where stated upon
information and belief, I believe ﬂiem to be true, and I am competent to testify to the |
facts set forth herein. | _ o _ | '

5. Appellant’s Motion has an accompanying affidavit of John Ohlson, Esq aswell as a

transcript which purports to be a transcript of {the hearing at the d;s“qct cour* level of

this matter that occurred on Iuly 19, 2010.

Pacre 1of 4
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In Mr. Ohlson’s Affidavit in Support of the Motion, he asserts that “[p]rior to the

hearing, affiant approached the court reporter whom affiant had never before met. 1 '

.. introduced mysélf and gave the court reporter.a card, indicating that the transcript and . _}.

abill. shoubld‘ be sent to me. I then took my place in line for the motion.calendar to
await the catling of this case.” I note that my experience is different than what Mr. .
Ohlson explained. I have been to Pahrump.approximately 10 tinles and have learned

that on the district court civil calendar, there is not a court reporter unless the partres

- make arranoements for a court reporter to be present I do not recall there being a

court reporter present to whom Mr. Ohlson could have g1ven h13 card.

In paragraph 6 of Mr Ohlson’s affidavit, he comments “my assistant was told that
there was no transcnpt of the proceédings, and that one could not be- produced becauée
I had not spe01ﬁca11y (in those Words) asked the reporter to report the hearrng ” I note ..
that this is obvious hearsay, as Mr. Ohlson was not party to that conversatlon Mr
Ohlson then goes on to explam that his appeal Was taken without the beneﬁt of a
transcrrpt 1 also am concerned that there is o 1dent1ﬁcat10n of the person to whom

Mr. Ohlson’s assistant spolke, nor any indication of when or where the conversation

- took: place

Mr. Ohlson then explams in paragraph 7 that on September 29, 201 1, he recerved the
purported hearmg transcnpt from his chent who had received 1t from a court reporter
Who was not present at the hearmg Mr Ohlson then clalms that he followed up with
the court reporter and asked her to prepare a “final, original transcrlpt ” Inote thatthe |
“final, original transcript™ that Mr. thson asserts is the transcrlpt of the hearl_ng‘, is
dated August27, 2011, o -

In paragraph 8 of Mr. Ohlson’s affidavit, he explains that he has néver been given an ‘

e)iplanation as to why he was misinformed about the possibility of obtaining a

. transeript, that he has never been informed Why the “court reporter” told his office that

the transcript of the default hearing could not be prepared, and that he has not been

Page 2 of 4
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~ informed “why the transcript appeared so suddenly now.” Conspicuously absent from

Mr. Ohlson’s affidavit is any indication that he ever asked those questiohs in the first

..place or.ever followed up.and asked why he has never -be.enjnfofmed orgivenany. __ | . ..

-explanation..

Oh October 13,2011, 1 eontacted Mr. Ohlson’s office and.spoke with Rob May, Mr.

‘May subsequently provided to me, by-e-mail, the e-mail address and telephohe number

of DanRa Boscovich, the court reporter who preldared the purported transeript.

I called Ms. Bo_scovich on the phone and she freely spoke with me for several ‘minutes. |

. I asked Ms. Boscovich about the circumstances of the transcript’s preparation.

Ms. "Boseovich explained that Joe Fallini, the husband of Appellant Susan Fallini, is a
“good friend” of hers. Mr. Fallini had.obtained a disk that included a recording of the |
hearing from July 19, 201'0. Ms. Boscovich said that the quality of the disk obtained |

by Mr. Fallini was “bad.” _
~ Ms. Boscovich then went herself to the Court and obtained & second copy of the :

.hearmg, which she described as “better.”

Ms. 'Boscowch explained that Mr. Fallini-was “desperate” to have the héaring -

: tra:ascnbed and -she Worked to- qu1ckly assist- h_1m
"Ms. Boscov1ch told'me that from the time Mr Fallini blought her the ﬁrst disk to the

time that she completedthe transcrlptlon was less than one (1) week Therefore, g1ven

- the date of August 27, 2001 on page 39 of the transeript, I concluded that M. Falhm

approached Ms. Boscowch on or after August 20, 2011

Page 3 of 4
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Al==- =-=ni- oo situation;-and-reiterated that-the-Fallinis are Verygood,long—timo.ﬁien.ds.«.. S S

12

16.  Linquired of'Ms. Boscovich if Mr. Fallini paid her for her services, to which she
responded ‘fabéolutely not.” She also explained that she felt very sorry for the Fallinis’-

17. -Atbest;, tho ;ﬁénscriptis Aincomplete.,. Conspicuously: absentﬁ:om the trénocript is:,.ﬂ;e |
. portion of the hearing'dealing with the motion for reconsiderétion. Further; the
authéntioity-énd accuiacy of the ﬁénso_rip‘t is also in question, as it Was prepared by a
. “good-ﬁien ” of Appellant' and her husband, asa favor (i.e., no compensntion Was _
o peud) by someone who felt sorry for Appellant’s situation. ' ) .
18. Talso note that the list-of appearances only lists myself and Mr Ohlson Also present
at'the heanncr were my chent Judlth Adams her husband Tony Adams Appellant
Susan Fallini, and J eff Kump, Esq another attorney for Ms Falhm
Dated thJ.S _U_ﬁday of October 2011, - '

JWTN ALDRICH.-" |
Subsoribod & sworn to before me--

this [7 K}lel/i\aTy of October,‘ 2011.

% ELEANOR ENGEBRETSON
1 & \\ Notary Public-State of Nevada
¥ APPT. NO. 88-49282-1

£ My App. Explres October 03, 2013
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An unpublished order shall not be regarded as precedent and shall not be cited as legal authority. SCR 123.

SuPREME COURT
OF
NEVADA

(0) 19474 =ZiB

IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINI, | ‘ No. 56840
Appellant,

vs.

ESTATE OF MICHAEL DAVID ADAMS, | -
BY AND THROUGH HIS MOTHER , F H L E ﬁ _
JUDITH ADAMS, INDIVIDUALLY AND '

ON BEHALF OF THE ESTATE,

Respondent.: OCT 2 4 2011

TRACIE K, LINDEMAN

CLERK OF SUPREME COURT
BY
DEPUTY CLERK

ORDER GRANTING MOTION TO SUPPLEMENT APPENDIX
AND REOPEN BRIEFING

Thls matter was submltted for a dec1smn without or ral
argument -on August 19, 2011, On October 5, 2011, appellant filed a

motion to supplement the joint appendix with a hearing transcript and to

reopen briefing to include argument and references to the transcript.

According -to appellant, the court reporter previously indicated that the
hearing was not reportéd, but on September 29, 2011, a copy of the
hearing tfanscript was sent directly to appellant without explanation.

Resvpondent' opposes the motion.! Having considered the motion and

1Respondent states that appellant’s conduct in this matter-has been
dilatory and it is unclear whether the transcript is complete and accurate.
Appellant’s motion, however, is supported by her attorney’s affidavit
stating that the transcript was only recently provided and the transcript
contains the court reporter’s certificate, certifving that she reported and

transcribed the hearing from an electronic recording, and that the
transcription is as full and correct as the eléctronic recording would allow.

1-32730

[
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opposition thereto, we grant the mqtion. Accordingly, the clerk of this
court shall detach and file the supplement attached to the October 5
motion. Appellant shall have 30 days from the date of this order to file
and serve an amended opening brief. Thereafter, respondent shall have
30 days to file and serve an amended answering brief, and appellant shall
have 15 days from service of the amended answering brief to file and serve
any amended reply brief.
It is so ORDERED.?

cc:. Marvel & Kump, Ltd.
John Ohlson
Aldrich Law Firm, Ltd.

" 20nce briefing is complete, the clerk of this court shall resubmit this
matter for a decision.

SuPREME COURT

OF 9

NEVADA

©) 19474 <o
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IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed

SUSAN FALLINI, Nov 17 2011 01:53 p.m|
Supremé (@68 Kol Skaman
Appellant, upremC lerk of %upreme Court

VS.

Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

Respondent.

Appeal from the Fifth Judicial District Court of the State of Nevada in
and for the County of Nye
The Honorable Robert W. Lane, District Judge

APPELLANTS’ AMENDED OPENING BRIEF

John Ohlson, Esq.

Bar Number 1672

275 Hill Street, Suite 230
Reno, Nevada 89501
(775) 323-2700

Jeff Kump, Esq.

Bar Number 5694
MARVEL & KUMP, LTD.
217 Idaho Street

Flko, Nevada 89801

(775) 777-1204

Counsel for Appellants

Docket 56840 Document 2011-35521

0654




)

o S =2 N ¥ B SR P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

?'l

!

TABLE OF CONTENTS |
Page
JURISDICTIONAL STATEMENT. .........vervvvesesesasssoisssessessse s sssssssoesssssensscesnss 56
STATEMENT OF ISSUES PRESENTED FOR REVIEW ... 6
STATEMENT OF THE CASE.................. et s 6-8
RELEVANT FACTS. ......coovoceoeeeesessssssesssessessesssss st ssssa s s ssensessessensens 812
SUMMARY OF ARGUMENT ....ooororcsvsssss s S 11

I THE DISTRICT COURT ERRED IN DENYING FALLINI'S MOTION FOR
RECONSIDERATION. w.vvoroe oo e 12

|
A. The Order Granting Motion for Partial Summary Judgment was Clearly ]
5y (0 110 1 PP 13-16

|
B. Allowing the Order Granting Motion for Partial Summary Judgment i%

to stand worked a Manifest Injustlce............................................]15-17

II. THE DISTRICT COURT ERRED WHEN IT DISMISSED THE JURY TRIAL, AND
DETERMINNG DAMAGES............. e eer et tr e e et a e enees '17-18

111 THE DISTRICT COURT ERRED WHEN IN AWARDING EXCESSIVE
- DAMAGES WIHTOUT LEGAL BASIS. ... 18-20
CONCLUSION......c..ccviemnnne PR U USO SR UUROURRTTTOTPOON reeni20-21
CERTIFICATE OF COMPLIANCE ......cocivimnininiiinnennenecseeniessens et 21
!
-2

0655



O e 3 v B

10
1
12
13
14

15

16
17
18
19
20
21
22
23
24
25
26
27
28

TABLE OF AUTHORITIES
CASES ' Page
Alper v. Posin, 77 Nev. 328,344 P.2d 676 (1959).c..cviiniiiiiniiiiiiiiieeae 56|
Arnoldv. Kip, 123 Nev. 410, 168 P3d 1050 (2007)...cccvuerreiiariniiinneiininnnen 12
City of Los Angeles, Harbor Div. v. Santa Monica Baykeeper, | ‘:
254 F.3d 882, 885 (9th 1051 1 [ ) TP O U T I
Cornea v. Wilcox, 898 P.2d 1379, 1386 (Utah 1995)....c.evvrviiiiiereneinninns o e 19
Lakin v. Senco Products, Inc., 987 P.2d 463, 470, 329 Or. 62, (1999)........cceunn.... l &
_Little Earth v. Department of Housing, 807 Fed 2d 1433 (8" Cir. 1986)............... 13
Masonfy and Tile Contractors v. Jolley, 113 Nev. 737, 941 P 2d 486, 489 (1997).........13
Molodyh v. Truck Insur&nce Exchange, 744 P.2d 992, 304 Or. 290, 297-298 (1987).....18
Mullally v. Jones, 2010 WL 3359333 (D.N€V.)..coveiiiiiiiiiiiiiiiiniiinineieneeinnn 13
Penrodv. Carter, 737 P.2d 199, 200 (Utah 1087 ) e 19
Perkins v. Sierra Nevada Silver Minng Co., 10 Nev. 405 (1876).......ccoeeereeerennn. 5 »
Rees v. Intermountain Health Care, Inc., 808 P.2d 1069, 1072 (Utah 1'991)“.............'..1'9
TXO Production Corp. v. Alliance Resources Corp., 509 U. S. 443, 454 (1.993).......;...18
United States v. C’alzforma Mobile Home Management Park Co., ‘ -
107 F.3d 1374,1377 (9th Cir. 1997).ccncviviiiiiiiiiiiiiiinn, e 18
United States v. Serpa, 930 Fed. 2d 639 (8 Cif., 1991).uvuveeiveeeiirerevererenreneesrenienn. 13
BOOKS | '_ -
Charles T. McCormick, Handbook on the Law of Damages 24 (1935)................. con18
STATUTES | |
Nevada State Constitution Article 1, Section 3........ovviiiiiiiiiiiiiee, el
COURT-RULES | |
15103288 T T OO U PUOTPPPTPPPPTSSUR PP R 12
N2 N S SRRSO IOPPPPISUPPPPPISPTPPNR PP 6
NRAP BA(B) (1) eeieeneie ettt e e e 5-6
NRAP 4(@) 1. eniretninrnanneteeeeiarneaasaaenans s et ara s ene et srearaur et e teaeniarees 6
INRAP 28(2)- 1 evneeenetraeennneriaeetieesiaseaneteraasaaaeenasaesiasan e reetaecaesaatrsiareannns 5
-3-

0656



O e NN L B

10
11

12

13
14
15
16
17
18
19
20
21
7}
23
24
25
26
27

|

|

|
INRCP 36,00 iuveuveteeeeeeiiesireesnteeeesaeteeessetneesnteresestnnrneaaeesesansesesanansseens 9
Nevada Code of Judicial Conduct Canon 1..........cceciiiiiiiiiiii 15,17
Nevada Code of Judicial Conduct Rule 2.15....cooiiiiiininiiiiiiiiiiiiiniiiecen 16
Nevada Rules of Professional Conduct Rule 1.1.........covviiriiriiiininnieienn, e .16
Nevada Rules of Professional Conduct Rule 3.1........ooviiiiiiiiiiiiiiiiniiiiinn 13
Nevada Rules of Professional Conduct Rule 3.3.......cooiiiiiinnn 13
Nevada Rules of Professional Conduct Rule 8413—14
JURY INSTRUCTIONS ; |
NEV. TI 1013 eveereeeereeeseeeereseseesesesesenerens JEOSROUOUUOOERROON AT ST

.

-4 -

0657



NI e Y . S

N [\ N N N (\&} — ot —_ ok — [ — — —_ j—t

IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSAN FALLINI,

Supreme Court No.: 56840
Appellant,

vs. | ~ APPELLANT’S AMENDED

_ OPENING BRIEF
Estate of MICHAEL DAVID ADAMS, ’

By and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

Respondent. -

i | / ;,

Pursuant to NRAP 28(a), Appellant, Susan Fallini, hereby submits Applellant’s
Amended Opening Brief':

JURISDICTIONAL STATEMENT

An aggrieved party may take an appeal from a “final judgment entered in an action|

or proceeding . . .” NRAP 3A(b)(1). A final Judgment in an action or proceeiding is

essentially one that disposes of the issues presented in the case, determines the costs, and

leaves nothing for future consideration of the court. Alper v. Posin, 77 Nev. 328, 344 P.2d|

676 (1959). When no further action of the court is required in order to determine the
rights of the parties in the action the order or judgment is final; when the case is retained
for further action, it is interlocutory. Perkins v. Sigrra Nevada Silver Mining Co., 10 Nev.
405 (1876). ,

On August 12, 2010, the Fifth .Judicial District Court of the State of I:\Ievada
entered an Order After Hearing, denying Defendant’s Motion for Reconsideration,
granting the Plaintiff damages in the principal amount of $1,000,000 for grief, sorrow and
loss of support together with damages for future lost earnings in the amount of]
$1,640,696, attorney’s fees in the amount of $50,000, sanctions in the amount of $35,000

and funeral expenses in the amount for $5,188.85, and cancelling the trial that hallld been
i

! pursuant to this Court’s Order of October 24, 2011.
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scheduled (See Order After Hearing entered August 12, 2010, Jt. Appx. I1, 222-225!-:2). All
other issues had been resolved previously in this case through the entry of ';partial
summary judgment, the striking of Susan Fallini’s Answer and Counterclaim and é‘ntry of
a default. Jt. Appx. 11, 55-57, 26-31, and 41-42. !

NRAP 4 requires that “the notice of appeal required by Rule 3 shail be ﬁléd with
the district court clerk . . . after entry of a written judgment or order, and no later than 30
days after the date that written notice of entry of the judgment or order appealed from is
served.” NRAP 4(a). On August 18, 2010, Plaintiff, Estate of Michael David Adams, by
and through his mother Judith Adams, Individually and on behalf of the Estate
(hereinafter Adams) filed a Notice of Entry of Order, which was mailed to Susan ;Fallini
(hereinafter Fallini) on August 17, 2010. Fallini filed her Notice of Appeal an%i Case
Appeal Statement on September 10, 2010. . '

This court may properly hear this matter as the District Court’s August 12; 2010,
Order After Hearing was a final judgment as defined in NRAP3A(b)(1) and A?per V.
Posin, supra, and a Notice of Appeal was properly filed September 10, 2010, alongjwith a
Case Appeal Statement in conformance with NRAP 3, NRAP 3A(a) and NRAP 4. _'

ISSUES PRESENTED FOR REVIEW

(1) Whether the district court committed a reversible error in denying Defer’ildant’s
Motion for Reconsideration. f
(2) Whether the district court erred in vacating the jury trial, and determining damages.
(3) Whether damages awarded by the district court were excessive, and without ;a legal
basis. ’
|

'STATEMENT OF CASE

The action arose out of wrongful death claims asserted by Plaintiff, Adams against
Defendant, Fallini. Jt. Appx. I, 1-6. Michael David Adams (hereinafter I\/Iichae|i) was

driving his car on July 7; 2005, when he hit a cow owned by Fallini, and died. Jt. Appx. I,
, : I

2 References to pages in Joint Appendix will be in the form “Jt. Appx. [volume].[page(s)]”. Thus “Jt. Appx. 1., 222-
225", above, refers to volume II, pages 222-225, in Appellants’ Appendix.
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3. The complaint was filed on January 31, 2007. Jt. Appx. I, 1. Fallini filed her Answer
and Counterclaim on March 14, 2007. Jt. Appx. I, 10. Soon after the Answer and
Counterclaim were filed, Fallini’s attorney Harold Kuehn (hereinafter Kuehn) fq:iled to
take further necessary action including the failure to respond to discovery requests éuch as
the request for admissions. Jt. Appx. II, 91-95. :

As a result of Kuehn’s failure to answer the requests for adfnissions, ina%:curate
statements establishing Fallini’s liability were deemed admitted.” Jt. Appx. I, 55-57. On
July 30, 2008 the District Court entered an Order Granting Plaintiffs’ Motion for ‘Partial
Summary Judgment establishing Fallini’s liability leaving only the issue of damaéles left
to be heard. Jt. Appx. I, 55-57. Notice of Entry of that Order was filed on Aug]'ilst 15,
2008. Jt. Appx. I, 58-62. On June 16, 2009, Plaintiff moved to Strike Defendant’s Answer
and Counterclaim, which Kuehn opposed requesting that the court “decline to stril;e the
answer and counterclaim in favor of imposing further monetary sanction against him.” Jt.
Appx. I, 224-231. Kuehn declared to the Court that the discovery noncompliance was
“absolutely not the fault of the party and the blame should be attributed to counsel in full.”|
Jt. Appx. I, 226. On July 17, 2009, the Court denied Plaintiff’s Motion tojStrike
Defendant’s Answer and Counterclaim. Jt. Appx. I, 232-233. However, on N(Werilber 4,
2009, after repeatedly sanct‘ipning Kuehn for his continued failure to respond to dis;covery
requests and orders, the Court entered a Findings of Fact, Conclusions of Law and;i Order
Striking Answer and Counterclaim of Defendant Fallini and Holding Deferidant’s
Counsel in Contempt of Court. Jt. Appx. II, 26-31. Notice of entry of that Order was filed
on November 9, 2009, and a Default was entered by the clerk of the court pursuant*ito that
Order on February 4, 2010. Jt. Appx. II, 32-33, 41. : :

On June 16, 2010, Fallini substituted counsel replacing Kuehn. Jt. Appx. II, 87-88.
On June 24, 2010, Adams filed an Application for Default Judgment Against Defendant
Susan Fallini. Jt. Appx. II, 89-129. This Motion was opposed that same day (See

3 See references to the trial court’s recognition, in fact judicial notice that the accident happened in “open range.”
Infra, footnote 4. 1
|

-7 -
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Opposition, Jt. Appx. II, 130 132). Fallini then filed a Motion for Leave to File a MOthl’l
for Reconsideration that Adams opposed. (See Motion for Reconsideration “MFR”
attached as Exhibit 1 thereto, Jt. Appx. II, 138-159) Adams’ Application and F[alhm S
Motion were heard on July 19, 2010, resulting in the final Order After Hearing enteted
August 12, 2010, granting Adams’ Application, denying Fallini’s Motion, and g,’i'anting
Adams a total of $2,730;884.85 in damages and attorney’s fees, which Fallini Appeals
from (See Order After Hearing entered August 12, 2010, Jt. Appx. II, 222-225).
| RELEVANT FACTS
On July 7, 2005 around 9:00 p.m. Michael was driving on SR 375 highway m Nye

County, Nevada, when he hit a Herford cow, owned by Fallini, killing both Michael and]
the cow. Jt. Appx. I, 2. On November 29, 2006 Adams filed his Complaint ixl}t Clark
County Nevada. Fallini retained Harry Kuehn, Esq. of the law firm Gibson & Kuehn, to

represent her as the Defendant in the wrongful death case; Adams, et al v. Fallini. Jt.
Appx. 1, 14. The action in Clark County was dismissed and subsequently re-filed '{[m Nye
County in the Fifth Judicial District Court of Nevada (Pahrump). Jt. Appx. I, 18-20.
Kuehn accepted service on behalf of Fallini on March 1, 2007. Jt. Appx. 1, 8-9. jéFallini
filed her Answer and Coﬁnterclaim on March 14, 2007. Fallini had a complete defﬁ':nse to
the lawsuit, as the cow was on the highway in an “open range” part of Nevada (See MFR

Jt. Appx. II, 138-159). The fact that the part of the highway where the accident occurred

‘was “open range” is commonly known in that area (See MFR Jt. Appx. II, 138-159 and

Opposition to Application for Default, Jt. Appx. II, 130-132) A

4 The trial court made several references to the open range status of the accident site: The Court stated “You should
be aware that out here in the rurals, cows run on highways” (page 3, 1.24-p.4 1.1, Transcript of hearing for
Application for Default Judgment). In addition, counsel asked the Court to take judicial notice of the fact of open
range during this colliquey: '

Q: Do you know of your own personal knowledge whether that stretch of highway is designateld as
open range? I

A: Itis.
MR. ALDRICH: I object to relevance. It’s prove up.

THE COURT: It doesn’t matter. 1'm aware that itis. - d

-8-

0661




O e NNy s W N

N NN RN NN e e e e e e e e e

Sometime in June, 2007, Fallini called Kuehn to inquire about the case, as %he had
not heard from Kuehn. Kuehn informed Fallini that the case was “over,” and that éhe had
prevailed. That was not true, Kuehn had filed an answer, and the case was just beginning
(See Opposition to Application for Default, Jt. Appx. 11, 130-132)}. "

On or about October 31, 2007, Kuehn was served with discovery requests
including Requests for Admission by Adams. Jt. Appx. I, 40-51. Kuehn failed to respond
to said Requests for Admission before the expiration of 30 days, and, in fact; never
responded to the requests. Jt. Appx. I, 40-51. As a direct result of Kuehn’s fa%lure to|
respond to the Requests for Admission the requests were deemed admitted by default
pursuant to NRCP 36. Jt. Appx. I, 71-74. Thus, Fallini “admitted” that: the emealir of the
accident was not open range; that Fallini had failed to follow the custom and pra(t';tice of]
ranchers in the area of tagging cattle with luminous tags so that they could be seen ét night
on the roadway (a practice that has never existed); and other statements that established
Fallini’s liability in the matter and éxtinguished her defenses. Kuehn never in%ormed
Fallini of the discovery requests. Jt. Appx. I, 71-74.

On July 2, 2008, Adams served a second set of request for production of
documents on Kuehn. Kuehn failed to responded to these discovery requests as well. Jt.
Appx. I, 41-46. o

On April 7, 2008 (and again on May 14, 2008 with a certificate of service) Adams
filed their Motion for Partial Summary Judgment. Jt. Appx. I, 40. Kuehn failed to oppose
this motion. Jt. Appx. 1, 71-74. The Motion was based primarily on the adrrﬁ{issions

contained in the request for admissions. Jt. Appx. I, 41-49. A hearing on the Motion was

held on July 14, 2008, which Kuehn failed to appear at and the motion was grantqd (See|
l
J

Go ahead.
MR. OHLSON: If you are, Your Honor, you’ll take judicial notice of that?
THE COURT: That’ll be fine. (emphasis added) |

(p.27, 11.2-13, Transcript of hearing for Application for Defauit judgment)

-9.
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- court minutes in Case Summary, Jt. Appx. II, 240-244). The Court entered itsl Order
{

Granting Plaintiff’s Motion for Partial Summary Judgment on July 30, 2008. Jt. Appx. I,
55-57. Notice of entry of that Order was served on Kuehn on August 15, 2008. Jt% Appx.
1, 58-62.

On March 23, 2009, Adams filed a Motion to Compel Defendant’s Production of
Documents. A hearing on that motion was held on April 27, 2009, wherein {Kuehn
appeared and stated that his office droﬁped the ball and did not oppose the motion (See
See court minutes in Case Summary, Jt. Appx. II, 240-244). The Court issued ari Order
Granting Plaintiff’s Motion and ordering Fallini to pay $750.00 in attorney’s fees. :iKuehn
continued to fail to produce the dlscovery requests, and on June 16, 2009, Adams. filed a
Motlon to Strike Defendant’s Answer and Counterclaim. Jt. Appx. 1, 160-170. ‘IKuehn
opposed requesting that the court “decline to strike the answer and counterclaim i 1;1 favor
of imposing further monetary sanction against him.” Jt. Appx. I, 224-231. Kuehn
declared to the Court that the discovery noncompliance was “absolutely not the fault of]
the party and the blame should be attributed to counsel in full.” Jt. Appx. I, 226. On Juiy
13, 2009, the Court heard and denied Plaintiff’s Motion to Strike Defendant’s Ansv;s!rer and
Counterclaim and imposed additional sanctions on Kuehn. Jt. Appx. I, 232-233. |

Because of Kuehﬁ’s repeated failure to comply with discovery requests, Adams
ﬁléd numerous Motions for Order to Show Cause and Orders to Show Cause were %ssued.
Jt. Appx. 1, 91-143, 148-149, 160-219, 1I, 1-12, 17-19, 20-21, 26-31, 48-58 andf68—75.
Kuehn was repeatedly sanctioned by the Court. Jt. Appx. I, 148-149, 220-223, 232-233,}
I, 20-21, 26-31, 59-61, 68-75 and 222-225. In the face of these sanctions, [!llKuehn ‘
promised to comply, but never did. Ji. Appx. II, 89-129. Despite the imposition of
sanctions, which accrued daily, Kuehn never responded. |

On November 4, 2009, after repeatedly sanctioning Kuehn for his continued failure
to respond to discovery requests and orders the Court entered a Findings of Fact,
Conclusions of Lé.w and Order Striking Answer and Counterclaim of Defendant*_ Susan

Fallini and Holding Defendant’s Counsel in Contempt of Court. Jt. Appx. II, 26-31.

-10-
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Notice of entry of that Order was filed on November 9, 2009. Jt. Appx. II, 32-40. Default
was entered by the clerk of the court pursuaﬁt to that Order on February 4, 2010. Jt! Appx.
II, 41-42. On June 2, 2010, the Court entered another'Findirigs of Fact, Conclusions of’
Law and Order Holding Defendant’s Counsel in Contempt of Court, this timel fining
Kuehn $5,000.00 plus an additional $500. 00 per day for every day after the 30™ day
following the entry of that Order that Kuehn continued to fail to respond to Dl?covery
requests. Jt. Appx. II, 68-75. Kuehn, nonetheless maintained his inaction.

 The Order for Partial Summary Judgment established Fallini’s ﬁability :in this
matter, and the Order Striking Answer and Counterclaim left Fallini in the posijiion of
default. The default stripped Fallini of all defenses (See MFR Jt. Appx. 1I, 138-1591). Still,
Kuehn did not notify Fallini of the status of the case. Kuehn failed to inform Fallini about
these circumstances, having previously told her that the case was “over” (See NEFR, Jt.
Appx. II, 138-159). Kuehn never brought Fallini to any of the hearings and repeatedly
told the Court that the responsibility for the inaction was his alone (See court minutes in
Case Summary, Jt. Appx. II, 240-244). Finally, in June of 2010, Kuehn’s paﬁnef, Tom
Gibson, Esq. discovered.the status of the case and qontacted Fallini, informing her é)f what
had transpired over the preceding three years (See MFR, Jt. Appx. II, 138-159). Gibson
informed Fallini that Kuehn has bi-polar disorder, and “went off his meds” (See MFR Jt. '
Appx. II, 138-159). Fallini immediately hired new counsel filing a Substitulc_ion of’
Counsel on June 16, 2010, replacing Kuehn with the undersigned counsel. Jt. Appx. II,
87-88. On June 24, 2010, Adams filed an Application for Default Judgment Against
Defendant Susan Fallini. Jt. Appx. II, 89-129. This Application was opposed tha'ft same
day (See Opposition, Jt. Appx. II, 130-132). Fallini’s new counsel then filed a Mot{ion for
Leave to File a Motion for Reconsideration that Adams opposed (See MFR, Jt. A}ﬁpx. II,
138-159). Adams’ Application and Fallini’s Motion were heard on July 19,11 2010,
resulting in the final Order After Hearing entered August 12, 2010, granting Adams’
Application, denying Fallini’s Motion, and proceeding with a prove up hearing granting

Adams a total of 4)2 730 884.85 in damages and attorney’s fees, from which Fallini

|

-11 -
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Appeals (See Order After Hearing, Jt. Appx. II, 222-225 and court minutes 1%1 Case
Summary, Jt. Appx. II, 240-244). ' |
SUMMARY OF ARGUMENTS : !

L. Denying Fallini’s Motion for Reconsideration was reversible error as the
Orders entered of which Fallini wés requesting reconsideration were clearly erroneous,| -
based on “facts” known to be untrue but established by default, and manifested injustice,
holding Fallini liable for an accident that she was in no way responsible for to the tune of
2.7 million dollars.

1.  Dismissing the jury trial was reversible error because it deprived Defendant
of her constitutional right and the détermination of damages is an issue of fact thatl.llshould
have been resolved by the jﬁry. '

M. The damages awarded to Adams by the District Court were excessi}fve and
were not supported by any legal basis or calculations supported by evidence.

The District Court’s Order After Hearing should be revefsed and th;? case|
remanded, with instructions to reconsider previous orders and have all issues of fact tried
by a jury. ' | n

ARGUMENTS ‘

I THE DISTRICT COURT ERRED IN DENYING FALLINPS
MOTION FOR RECONSIDERATION. !

Since the Fifth Judicial District has not enacted local rules of practice, the first
inquiry on the subject of motions to reconsider rulings should be to the District:-jCOuﬁ
Rules, and particularly Rule 13(7), which provides as follows:

No motion once heard and disposed of shall be renewed in the same cause, nori’l

shall the same matters therein embraced be reheard, unless by leave of the court
granted upon motion therefor, after notice of such motion to the adverse parties.

The Supreme Court has recognized the propriety of motions for reconsid%,ration
under DCR 13(7). See Arnold v. Kip, 123 Nev. 410, 168 P3d 1050 (2007). So long as it

retains jurisdiction over a case, a trial court “possesses the inherent procedural po;‘rver to

-12- d
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|
reconsider, rescind, or modify an interlocutory order for cause seen by the coui;'-t to be
sufficient.” Mullally v. Jones, 2010 WL 3359333 (D.Nev.), citing City of Los Angeles,
Harbor Div. v. Santa Monica Baykeeper, 254 F.3d 882, 885 (9™ Cir.2001).

A trial court should reconsider, and reverse prior rulings made prior tlb final

‘judgment when the prior decision is clearly erroneous and the order, if left in place;'I would

cause manifest injustice. Masonry and Tile Contractors v. Jolley, 113 Nev. 737, 941 P 2d
486, 489 (1997) citing Little Earth v. Department of Housing, 807 Fed 2d 1433 (%3“’ Cir.
1986); United States v. Serpa, 930 F.2d 639 (8" Cir., 1991). The Court’s ab‘ility to
reconsider is not hampered by the “law of the case doctrine” when the order reconsidered

|

A. The Order Granting Plaintiff’s Motion for Partial Summary Judgment was
Clearly Erroneous '

would work a manifest injustice. U.S. v. Serpa, at 640.

The Granting of Plaintiff’s Motion for Partial Surhmary Judgment was lgrought
about through a breach of the rules of professidﬁal conduct by both attorney’s and f,‘bre,ach
of the code of judicial conduct by the District Court. _— _ i

Attorney’s have a duty not to present frivolous contentions to the tribunal e’ind are
required to be candid in their presentation of the facts.

Nevada Rule of Professional Conduct 3.1 provides in relevant part: “A 1awy%r shall

not ... assert or controvert an issue ... unless there is a basis in law and fact for doing so

|

i

Rule 3.3. provides in relevant part:

a) A lawyer shall not knowing}y: ;
1) Make a false statement of fact or law to a tribunal or fail to.
correct a false statement of material fact or law previously made to
the tribunal by the lawyer; . . .or _
(3) Offer evidence that the lawyer knows to be false. If a lawyer, the
lawyer’s client, or a witness called by the lawyer, has offered,
material evidence and the lawyer comes to know of its falsity, the]
lawyer shall take reasonable remedial measures, including, if;]
necessary, disclosure to the tribunal... ;

Rule 8.4. provides in relevant part that it is professional misconduct for a lawyer to:

(a) Violate or attempt to violate the Rules of Professional Conduct,ﬂ

-13-
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knowingly assist or induce another to do so, or do so through the acts
of another; .

(c) Engagc in conduct involving dishonesty, fraud, decelt or
mlsrepresentatlon I

(d) Engage in conduct that is prejudicial to the administration of
Jusnce :

Plaintiff achieved victory in this matter due to Kuehn’s failure to deny requeésts for
admission. Jt. Appx. I, 55-57. The essential subjéct matter of which established liability
and provided that the area of highway on which the accident occurred in this case was not
open range. Jt. Appx. II, 89-129. It was further established, through failure to der;}y, that
Defendant failed in her responsibility to attached reflective tags to her cows, as is the
custom in that part of Nye County. Jt. Appx. I, 55-57. _ I

Both propositions of fact are false and therefore clearly erroneous. The area in

which the accident occurred in Nye County, Nevada was, in fact, open range, a fact

commonly known in Nye County, in which the District Court sat (See MFR, Jt. Appx. IL,
138-159 and/or Opposition to Application for Default, Jt. Appx. II, 130-132).° On the
subject of reflective strips, no such custom and practice exists among ranchers 2n Nye
County (See MFR, Jt. Appx. II, 138-159 and/or Opposition to Application for Default, Jt.
Appx. I1, 130-132). Plaintiff’s counsel knew or should have known that these contentions
were false, as it was common knowledge in Nye County, yet he still presented these
statement as “facts” to the Court, allowing misrepresentations to stand perpe:trating
misconduct of his own.

Because Kuehn failed to deny the Plaintiff’s request for admission, the questions
were deemed admitted (See Jt. Appx. I, 55-57). To compound matters, Kuehn fa;!iled to
oppose Plaintiff’s motion for summary judgment, violating Rule 1.1 of the Ci(pde of]
Professional Conduct re.quiring that counsel provide competent represéntation (See It.
Appx. L., 55-57). The Court then granted the unopposed motion for summary judgment,
even though the factual premise therefore was and is patently untrue (See MR, Jt. lAppx.
11, 138-159). {\

3 See footnote 4 above.

-14 - “
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The first Cannon of the Code of Judicial Conduct provides:

A judge shall uphold and promote the independence, integrity, and

impartiality of the judiciary and shall avoid impropriety and the appearance

of impropriety. _

The Honorable Robert Lane stated that he knew the area where the agzmdent
occurred to be “open range.” Yet the Court accepted as fact that it was not operll range
and made rulings consistent therewith, detracting from the integrity of the tribunal. By
accepting facts as true, which were known or should have been known to be false the trial
court failed to uphold the “integrity of the tribunal.” / ﬁ

Further, the District Court took judicial notice that the area in question in this case
was open range (See footnote 4 herein). The Court began the final Hearing inclined to
grant Fallini’s Motion for Reconsideration (See court minutes in Case Summary, Jt. *Appx
I, 240-244 and Transcript for Application of Default Judgment) Instead, the Court
accepted a false factual premise due to Kuehn’s failures, ul‘umately rat1fymg that
acceptance in its final order despite knowing the facts supporting the order were falée (See
Otder after Hearing, Jt. Appx. II, 222-225).

Because the Partial Summary Judgment rested on factual falsehoods, it was cil;learly

erroneous. The first prong for the Court to have reconsidered and rescinded prévious

orders was met. _ oo

B. Allowing the Order Granting Motion for Partial Summary Judgment to;%stand
worked a Manifest Injustice

Promptly after this case was initiated, Fallini retained Kuehn to represent herﬂin the
defense of this action (See Jt. Appx. I, 8-9). Kuehn accepted service for Fallli_[ni on
February 22, 2007 (See Proof of Service, Jt. Appx. I, 8-9). Until approximately June 2,
2010 Kuehn failed to communicate the status of the case, except to tell Defendan;;t that
the case was “over and had been taken care of” (See MFR Jt. Appx. 1i, 138-159).
Finally, Mr. Tom Gibson (apparently having been apprised of Kuehn’s many dereli'!ctions
in this case) contacted Fallini and apprised her of the true status of her case (See M]%*‘R It.
Appx. 11, 138-159).

R
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Fallini had no idea that she had been sefvec}_ with discovery requests, that ]farnong
those requests were Requests for Admissions, or that the failure to deny those had become
case determinative (See Oppésition to Application for Default Jt. Appx. II, 13?')-132).
Fallini had been completely unaware that the lawyer she had hired and paid had failed so
miserably to protect her interests or that every motion made by Adams hag:!l gone
unopposed (See court minutes in Case Summary, Jt. Appx. 11, 240-244). Further, ﬁFallini
was ignorant of the fact that her lawyer had repeatedly exposed them to contempt cﬁations
(which were never served on her personally) (See MFR Jt. Appx. II, 138-159, Opp‘osition
to Application for Default, Jt. Appx. II, 130-132 and Certificate of Service attac';%hed to
Orders or Notice’s of Entry, Jt. Appx. II, 23, 33, 63, and 77). .

As soon as Fallini discovered her lawyer had failed to competently reprcsgnt her
and had been the engine of this disaster, she consul’ged long time counsel who referr!}ed her
to new counsel without delay (See Jt. Appx. II, 87-88, and Opposition to Application for
Default, Jt. Appx. II, 130-132). If Kuehn was the engine for this disaster then the ]%istrict
Court was the conductor; and this disaster could have been and should have been sﬁopped
from barreling down this track at a much earlier time.

| Rule 1.1 of the Nevada Rules of Professional Conduct provides as 1E’ollows§| :
A lawyer shall provide competent representation to a client. Competentu

representation requires the legal knowledge, skill, thoroughness and

preparation reasonably necessary for the representation. “

Rule 2.15 of the Nevada Code of Judicial Conduct provides in relevant p]art as
i

follows:

... (B) A judge having knowledge that a lavger has committed a ‘l
violation of the Nevada Rules of Professional Conduct that raises a
substantial question regarding the lawyer’s honesty, trustworthiness, ,
or fitness as a lawyer in other respects shall inform the appropriate |
authority. . . (D) ‘A judge who receives information indicating a -
substantial likelihood that a lawyer has committed a violation of the ; .

Nevada Rules of Professional Conduct shall take appropriate action. {l

Kuehn’s utter failure to provide competent representation and be hones’ﬁ with

16 - I
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Fallini not only brought this unjust result upon Fallini, but the District Court, dcs'-lpite its|
obvious knowledge of Kuehn’s misconduct (shown by the numerous and hefty fines
imposed on Kuehn) failed to notify the appropriate authority or Fallini, and instea\li enter
decisions based entirely on his failures, and not on sound factual premises. The ]%)istrict
Court had a duty to report Kuehn to the State Bar for his gross and obvious dereliction of]
duty, and should have required Kuehn to at least bring his client to one or moreé)of the
hearings where her rights were being foreclosed upon (See court minutes in Case
Summary, Jt. Appx. 11, 240-244). Kuehn subverted the administration of justice Jnd the
court allowed this subversion to continue in violation of numerous rules of profe%sional
conduct and the code of judicial conduct.® If this case does not represent the “manifest
injustice” of which the Supreme Court speaks, then manifest injustice does not existl.
Because th‘e Orders that Fallini rhoved the court to reconsider were cﬁlearly
erroneous and leaving them in place perpetuated a manifest injustice, the District Court

erred in denying Fallini’s Motion for Reconsideration. I

II. THE DISTRICT COURT ERRED WHEN IT DISMISSED THE JURY
TRIAL AND DETERMINED DAMAGES : I

This matter was set for a jury trial when the District Court vacated that jury trial
i
setting and determining damages from the bench (See Jt. Appx. I, 221-224, and Order
.
After Hearing, Jt. Appx. II, 222-225) Article 1, Section 3 of the Nevada Constitution

provides: i

Trial by jury; waiver in civil cases. The right of trial by Jury shall be-
secured to all and remain inviolate forever; but a Jury trial may be waived
by the parties in all civil cases in the manner to be prescribed by law; and in Jl
civil cases, if three fourths of the Jurors agree upon a verdict it shall stand '
and have the same force and effect as a verdict by the whole Jury, Provided,
the Legislature by a law passed by a two thirds vote of all the members |
elected to each branch thereof may require a unanimous verdict!
notwithstanding this Provision. :

The unconstitutional denial of a jury trial must be reversed unless the error was

. . L
§ Code of Judicial Conduct Canon 1: A judge shall uphold and promote the independence, integrity, and 1mp_'c’1rt1ahty
of the judiciary and shall avoid impropriety and the appearance of impropriety. -

il
- 17_ -
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harmless. United States v. California Mobile Home Management Park Co., 107 F.3d
1374, 1377 (9™ Cir. 1997). The right to jury trial iﬁcludes having a jury detem%ine all
issues of fact. Molodyh v. Truck Insurance Exchange, 744 P.2d 992, 304 Or. 290, 297-298
(1987). “The amount of damages *** from the beginning of trial by jury, was a ‘Eact’ to
be found by the jurors.’.’ Lakin v. Senco Products, Inc., 987 P.2d 463, 470, 329 C;)r 62,
Quoting Charles T. McCormick, Handbook on the Law of Damages 24 (1935).

This matter was set to be tried by a jury. Jt. Appx. I, 220-223. E;actual
determinations remained as to damages, even though the Court struck the Defendant's
answer and entered default (See Opposition to Application for Default Jt. Appx. I:Il:, 130-
132). The Court's determination of damages from the bench, after striking the jury trial,

|
violated Defendant's right to a jury trial secured by the above cited section of the Nevada

Constitution. The Damages awardcd by the District Court in total exceeded 2.7 million _

dollars, making the error very harmful to Fallini (See Order After Hearing, Jt. Apl}px. 11,
222-225). Thus, this Court must reverse the District Court’s decision.

/ |
III. THE DISTRICT COURT ERRED WHEN IT AWARDED
EXCESSIVE DAMAGES WIHTOUT LEGAL BASIS

Damages were awarded in this case without a legal basis, and were excessive. The
Due Process Clause of the Fourteenth Amendment prohibits a State from impo?ing a
“grossly excessive” punishment on a tortfeasor. 7XO Production Corp. v. Alliance
Resources Corp., 509 U. S. 443, 454 (1993). Nevada Pattern Civil Jury Instructio%x No.:
Nev. J.I 10.13 explains that damages are determined to make a Plaintiff whole, and

compensate for loss, and provides as follows: 1!

The heir’s loss of ijrobable support, companionship, society, comfort and
consortium. In determining that loss, you may consider the financial support, if |
any, which the heir would have received from the deceased except for his death, *
and the right to receive support, if any, which the heir has lost by reason of his
death. |

[The right of one person to receive support from another is not destroyed by
the fact that the former does not need the support, nor by the fact that the latter has 1

i

-18- i
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not provided it.]

You may also consider:

T S

heir;

oS,

The age of the deceased and of the heir;

The health of the deceased and of the heir;
The respective life expectancies of the deceased and of the heir;
Whether the deceased was kindly, affectionate or otherwise; .
The disposition of the deceased to contribute financially to support theﬂ

The earning capacity of the deceased;
His habits of industry and thrift; and

1

8. Any other facts shown by the evidence indicating what benefits the heir
might reasonably have been expected to receive from the deceased hadﬂ

he lived.

With respect to life expectancies, you will only be concerned with the%i
shorter of the two, that of the heir whose damages you are evaluating or that

of the decedent, as one can derive a benefit from the life of another only so ﬁ
long as both are alive.

A calculation of damages should only be upheld if there is competent evidehce to
sustain it. Cornea v. Wilcox, 898 P.2d 1379, 1386 (Utah‘ 1995) citing Re;%es V.
Intermountain Health Care, Inc., 808 P.2d 1069, 1072 (Utah 1991); Penrod v. Carter, 737
P.2d 199, 200 (Utah 1987). In this matter, there was no showing that Plaintiff's suﬂ-ffered
any economic loss from the death of théir son. Only the estate damages related to f;[meral
expenses were shown constituting compensable damage (See Order After Hearif;g, Jt.

Appx. 11, 222-225).7 So, it was clearly established that, except for funeral expense'ld, the|

7 At the prove-up hearing, plaintiff, Judith Adams testified that:

MR. OHLSON:

THE COURT:

Objection. Relevance.

Overruled.

How old was he at the time he died?

MS. ADAMS:

THE COURT:

MS. ADAMS:

THE COURT:

Thirty-three.
And no wife or kids?

No.

" And he didn’t live at home with you, right?

-19-
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| |
plaintiff’s suffered no economic loss due to the death of their son. Ye the trial court

allowed damages of $1,640,696 in lost volume to plaintiffs, when the plaintiffs %ost no

income or support by virtue of their child’s death. Even the court’s award to plaintiffs for

- $1,000,000 included dames for “loss of support” when the evidence the court had %;learly

demonstrated that plaintiffs did not rely on the deceased for “support.”

CONCLUSION !

This cataclysmic, train wreck of a case was occasioned by the blatant malpractice
of Appellant Fallini’s first lawyer, compounded by Adam’s attorney’s misconduct,lwhich ’
caused the entry of partial summary judgment, the striking of Appellant's answer, and the
entry of default. But for the attorney misconduct and allowance by the District ]'Court,
Appellant should have prevailed. The District Court committed reversible error v‘{ﬂ[hen it
denied Fallini’s Motion for Reconsideration, vacated the jury trial and awarded excessive
damages to Adams. J

The trial court refused to allow this matter to be resolved on the merits,: even
though it knew that the case lacked merit. The court knew (in fact took judicial r!llotice)
that the basic premise of liability-non open range-was false. The court heard evidénce at

the prove-up hearing that the plaintiffs had no economic loss (except funeral expénses),

yet awarded $1,640,696 for lost income. Rath_er than allow the case to proceed to l:a trial

MS. ADAMS: No. |
THE COURT: Okay.

(p.15, 11.11-20, Transcript of hearing for Application for Default Judgment). ‘k

- Q: And when your son died, you and your husband were not financially dependent upon him, were
you? “
Al Fihancia]ly dependent?
Q: Yes. . ‘ ﬁ
A: No, we are not.

(p.201.25-p.21, 1-4, Transcript of hearing for Application for Default Judgment). ll

-20- - 'l
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l;l
on the merits (scheduled to proceed in approximately 2 months), the Court ngt only
concluded the matter based on the defaults of appeﬂant’s former counsel, but d¢te"rmined
erroneous damages. v
Appellant faces a huge ($2.7 million) damages award. This court should rev%rse the
District Court’s decision and remand the case directing the lower Court to reconsider its

earlier orders and allow Appellant her defense.

CERTIFICATE OF COMPLIANCE ' ﬂ

I hereby certify that I have read this appellate brief, and to the best "'of my
knowledge, information, and belief it is not frivolous or interposed for any improper
purpose. 1 further certify that this brief complies with all applicable Nevada RI;}ICS of]
Appellate Procedure, including the requirement of N.R.A.P. 28(¢), which requir?s that
everyb assertion in the briefs regarding matters in the record be supported by a referc%nce to
the page of the transcript or appendix where the matter relied on is to be foi}md. I}
understand that I may be subject to sanctions in the event that the accompanying bri@f is
1177 | “
11117 "
1117 , _
1111 - |
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A ,:propose the following. Statement of the Issues:.

"L In 2007, Defendant Fallini did not respond to Requests for Admission and

in 2008, she did not oppose a Motion for Partial Summary Judgment. Then in 2009,
Defendant Fallini did not comply with various orders of the district court, and her Answer

and Counterclaim were stricken after several opportunities to comply with the orders of the

district court. When Defendant Fallini finally decided to seek relief from the court,
A Defendant Fallini provided no case law or admissible evidence in support of her Motion

 to Reconsider Prior Orders. Based on these facts, has Defendant Fallini failed to prove

that the district court abused its discretion when it denied Defendant Fallini's Motion
to Recons1der Prior- Orders? | ‘ ‘ | .

2. Defendant Fallini did not even request a jury trial in the district cou.tt nor did
she object to the district court's vacating of the jury trial. Because Defendant Fallnn is

raising this .issue for the first time on appeal, should the Nevada Supreme Co.ur-t..

-decline to even consider thls alleged pomt of error?

3. Respondents moved for entry of default Judgment in the district court and

provided evidence in support thereof, both in the form of documentary evidence and live

_testimony. The district court held a prove up hearing, during which it took live testimony,

considefed the documentary evidence, and later awarded damages. Based on these facts,
has Defendant Fallini falled to prove that the district court abused its discretion when

it awarded damages in excess of $2.7 million to Respondents?

/11

/11

.

Page 1 of 31

Resnondents . disagree with the Appellant's Staterent of the Issues. Respondents
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This case arose.ouf. of the wrongful death of Michael David Adams on J uly 7, 2005.

__On that date, Michael was driving on State Route__375.inNye County, Nevada, when a cow | -

ovwmned by Appellant Susan Fallini, (hereinafter “Defendant Fallini”) suddenly appeared on
the roadway. Michael’s vehicle hit the cow and Michael was killed. (Jt Appx. L; 3.)
Respondent, the Estate of Michael David Adams by and through his mother Judith Adams,
individually and on behalf of the Estate, (hereinafter “Judith”) filed a lawsuit in Clark

County, Nevada. The case was later transferred to Pahrump, Nye County, and re-filed on
J anuary 31,2007 in Pahrump, Nye County, Nevada. (Jt. Appx. f{, 1-6.) Defendant Fallini

filed her Answer and Counterclaim (seeking to recover the value of the cow) onMarch 14

2007. (Jt. Appx.1,10-14.)

On October 31,2007, Judith submitted mterrogatones to Defendant Fallini. Those |

mterrogatones were never answered. (Jt. Appx 1,115-124;) Judith also subrmtted requests

for admission and its first set of requests for productlon of documents on October 3 1, 2007

(Jt. Appx 1,110-113.) A second set of requests for produotlon of doouments were |
submitted to Defendant Fallini on July 2, 2008, requesting - mformatron as-to Defendant -

Fallini 's insurance policies and/or carrlers that may provide coverage for damages that
occurred asa result of the mcident. (Jt. Appx. I, 126-131.) - '
Defendant Fallini never responded to any of these requests. On or abo_ut April 7,

2008 (and served on May 14, 2008 .with a Certificate of Service), Judith filed aMotion for |
Partia] Summary Judgment. (Jt. Appx. I, 40-51.) Defendant Fallini did not oppose that
‘motion and the Court granted that Motion on July 30, 2008. (Jt. Appx. I, 55-57.) Notice of

Entry of the Order Grantmg Judith’s Motion for Summary Judgment was served on.
Defendant Fallini on August 15, 2008. (Jt. Appx. I, 58- 62.) .

. Judith attempted to amlcably resolve the discovery dispute and obtam a copy of
Defendant Fallini °s applicable insurance policies, but to no avail. On February 28, 2009,

Judith sent a letter to Defendant Fallini >s counsel seeking responses to the discovery. (Jt.

Page 2 of 31
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Appx. 1,39.) _
Judith’s counsel Mr. Aldrich, attempted to discuss this discovery issue with

_Defendant Fallini ’s co_unsel Mr. Kuehn, as well. On or about March 6, 2009 Judith’s
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asked that Mr. Kuehn return the call. No return call ever came. (Jt. Appx. I, 141 143.)

. OnMarch 18, 2009, M. Aldrich again contacted the office of Mr. Kuehn. Mr. Aldrich was

informed that Mr. Kuehn was not available. Mr. Aldrich lefta message with Mr. Aldrich’s

phone number and asked that Mir. Kuehn return the call. No return call ever came. (Jt.

Appx. T, 141-143.)

. counsel contacted the office of Appellant’s counsel. Mr. Aldrich was mformed that Mre. [ L
- Kuehn was not available. Mr Aldrich left amessage w1thMr Aldnch’s phone number and

On March 23, 2009 — nearly nine months after propoundmg the dlscovery J ud1th L

filed a Motion to Compel Defendant Fall]m s Production of Documents, including ’

information regarding any insurance policies that may provide coverage for the incident as

contemplated in the Judith's second request for documents. (Jt. Appx.1,91-98.) Defendant
Fallini did not ogpose the Moﬁon o0 Compel in'writing. ‘This motion was heard on April
217, 2009. Defendant Fallini’s attorney, Mr. Kuehn, attended the hear‘ing.. The Court A
granted the- Motion to-Compel and awarded John Aldrich, Esq., $75(l.00 mn sanctions for |
4-hav1ng to bring the motion.- (Jt Appx I 148 149.) A Notice of Entry of Order on the order

granting the motion to compel was entered on May 18, 2009 and was served by mall on
Defendant Fallini's.counsel. Defendant Fallini never complied with the Order.. {3t Appx.
I, 152-153.) | | |

Counterclalm due to Defendant Fallini’s complete failure to resp ond to discovery requests
or to comply with the Court’s Order. (Jt. Appx. 1, 160-166.) Defcndant Fallini’s counsel
again failed to onnose the motion in writing but attended the hearmg, and again provided

no explanation as to why Defendant Fallini failed to respond to all discovery requests, but

. stated Defendant Fallini would respond to the discovery requests. The .Court denied
Tudith’s Motion to Strike based on Defendant Fallini’s counsel’s promises to comply. The

Page 3 of 31

On June 16, 2009, Judith filed a Motlon to Stmke Defendant Falhm s Answer and |
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Court did, however, order Defendant Fallini to comply with the Order granﬁng Judith’s
Motion to Compel and to respond to Judith’s discovery requests by July 12, 2009 or

Defendant Fallini’s Answer and Counterclaim would be stricken. The Court also ordered

© o - & »h »

10

1

12
13
14

15

16

18
19

20 |

.21
22

© 24

25
2
27
28

Defendant. Fallnn o pay an addltlonal $1, 000 sanctlon (Jt Apr L 232-233 )

Defendant Falhm still did not comply with the Court’s Order and faﬂed to re"slpond” X

“to Judith’s dlscovery requests.- On August 31, 2009, Judith brought an Ex Parte Motion for
Order to Show Cause Why Defendant Susan Fallini and Her Counsel Should Not Be Held
n Contempt (Jt. Appx Ii, 1-7.) The Coutt issued an Order on Judith’s Order to Show

Cause dated October 8,2009, that Susan Fallini must produce all documents responsive
to Judlth's dlscovery requests by October 12, 2009. ' The Court ﬁlrther ordered that 1f
DefendantFalhm d1d not supplythe requested mformatlon by October 12 2009, Defendant

' Falhm s counsel Would be held i 1n contempt of court and would be ﬁned $150.00 aday, |

begmnmg October 13 2009. Further the Court ordered that 1f the requested iriformation

was not provided by October 12 2009, the Court Would strlke Defendant Falhm S

pleadlngs in their entirety. (Jt Apr ]I 20-23 D

OnNovember4 2009 an order was entered strlkmg Defendant Falhm ] pleadmgs .
,Because DefendantFalhm’s Answer had’ been stricken, all the allega‘aons ofthe Cornplamt -
were deemed tobe true. (t. Appx. I, 26- 33.) OnFebruary 4, 2010, the Clerk of the Court |
| entered Default agamstDefendant Falhrn (Jt Appx. 11, 43 47.)

- Desprterepeatedrequests DefendantFa]JJm falled andrefusedto providei insurance
inforrnatron, or aresponse that Defendant Fallini bad no insurance. Consequently, .Al.fudlth ‘
u_ras again forced to bring yet another Ex Parte Motion: for Order to Show Cause Why |

Defendan_t'Faﬂini and Her Counsel Should Not Be Held in Contempt. (.Tt. Appx. I[,48-6 1)
The‘Order to Show.Cause was granted, and another -contempt hearing was held on May 24,
2010. Nelther Defendant Fallini nor her counsel, Harry Kuehn, appeared at the hearing.
However Thomas Glbson Esq., the law: partner to Mr. Kuehn, appeared atthe hearing. (Jt.
Appx.11,79.) Followmg argument by counsel the Court made substantial ﬁndmgs of fact

and conelusmns of law. The Court also yet again held Defendant Fallini and her counsel

'Page4of 31
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in contempt of eourt and-sanctioned them an additional $5,000.00. (Jt. Appx. I1, 76-86.)
_ Further, the Court again ordered Defendant Fallini toprovide the information thathad been

‘ordered on several prior occasions, and imposed a $5 00.00 per day sanction, Beginning June
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1, 2010 if Defendant Falllm dld not respond as ordered. (Jt Appx I, 76 86.) = A
| _ On June 17, 2010, Defendant Fallini ﬁled a substitution of attorneys, substltutmg |
, 'Marvel & Kump and John Olsen, Esq. for the firm of Gibson & Kuehn. (Jt. Appx. II, 87-
88) - B
On June 21, 2010, Judith filed an Application for Default Fudgment. (Jt. Appx. I,

8'8—129.) -On June 23, 2010, Defendant ¥ allinl ﬁled'a'n Opposition to the Appl_ication for
Default Fudgment, argumg J udgment should not be entered because Defendant Fallini ‘had

only recently lJeen apprised onl the status of the'-'case and it would be injustice to her to

, allow Default Judgment (Jt. Apr IL, 130- 132) _
~ On July 2; 2010 Defendant Falhm ﬁled a Mot10n for Reconsrdera‘uon, asking the_'
- Court to recon51der the Order. grantlng summary ]udgment and the Order stnlong the ‘

Answer and Counterclann (Jt. Appx I, 133 159)

On July 19, 2010 a hearmg was held on’F allml’s Mot1on for Recon51deratron of 1

Prror Orders That mot1on was denied and the Court proceeded with a prove up hearmg 1. S

On Aucust 18 2010 an Order was entered on this matter Wherem the Court awarded Judlth'p.
$1, 000 000.001 in damages for grief, sorrow and Toss of support, $1,640, 696 mdamages for | -
firtute lost. earmngs $50, 000 in attorney’s -fees, $35, 000 in sanctrons levred against .
DefendantFalhm and $5,188. 85 mfuneral and other related expenses (Jt Appx. 11, 229—

232). .
On September 7 2010, Defendant Falllm filed a Not1ce of Appeal On November

9,2010, the case was assigned to the settlement program OnFebruary 15,2011, Settlement Judge -

Carolyn Worrell recommended that the case.be removed ﬁom the settlement conference pro gram,
explaining that a third-party insurance carrier was declining to partrcrpate, maklng the settlement
conference unworkable OnMarch 2,201 1,theNevada Supreme Court filed its Order Reinstating

Briefing. That Order gave Appellant fifteen days to file the request for transcnpt and mnety days

_ Paoeaof 31 .
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‘.to prov1de an Opening Brief and appendrx

4 transcrlpt of the proceechnos below Was available, and as such, she Would not be filing a request

On or about March 10, 2011, Appellant Fa]hm ﬁled a Certrﬁcate md1cat1ng that no_

Appellant Falllnl filed her Opéning Brief on May 31,2011. Respondent Adams’ AnsvvermcI Bnef
-was filed on July 11, 20 11. Appellant Fallini then filed her Reply Brief on July 28 2011. Thus,
' all briefing in this case was completed by July 28, 2011 Subsequently, on August 19, 201 1, this

the briefs alone

Respondent Adams opposed the Monon

On: October 13, 2011 Respondent’s counsel Mr: Aldnch, contacted Mr. Ohlson S ofﬁce

: -address and telephone number of DanRaBoscovrch the court reporter who prepared the purported
‘ transcnpt that is attached.as Exh1b1t 2 to Appellant’s Mouon (Afﬁdawt of John P. Aldrich,

i land for Re-Opening of Briefs.) - M. Aldrich called Ms. Boscovrch on.. the phone and Ms.

1" to Motion for Order Allowing Supplementation of Appendix and for Re-Opening of Briefs.)

I The Motion for Order Allowing Supplementatron of Appendrx and for Re-Opemng of
Briefs and the related pleadings and Order ‘have not been'made a part of the Joint Appendix..
Therefore, Ms. Adams will refer to these documents as they were attached to the pleadJnos
related to Appellant’s Motion.

- Page 6 of 31

Court advrsed the partles that there Would be no oral argument and the case would be decrded on |

- Om: October 5,2011.— Well over two months after bneﬁng closed ]IlTh‘lS appeal and six .-

| Weeks after tlns Court notrﬁed the pariles there would be no oral arorument Appellant Fallini
brought a Motron for Order A]lowmg Supplementation of Appendrx and for Re—Openmg of Briefs. |
Attached to Appellant’s Mouon was an afﬁdavrt of J ohn Ohlson, Esq., counsel for Appellant, and-' :
- a copy ofa transcrrpt purportedly. from the prove up hearmg that occurred on .Tuly 19 2010. 1)_:: B

‘ 'Aandﬂspoke with Rob. May Mr May subsequently prov1ded to Mr Aldnch by email, the email
'-attached o Respondents Oppos1tron to Motion for Order Allowmg Supplementatlon of Append1x -

Boscovich freely spoke W1th Mr Aldnch for several mlnutes ‘Mr. Aldrich asked Ms. Boscovich |

- about the crrcumstances of the transcnpt’s preparation. (Exhrblt Dto Respondents Opposrtron

' .for transcript. Significantly, Appellant F alhm d1d not Tequest a transcnpt as requn'ed byNRAP 9 o
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Ms. Boscovich explajned that Joe Fa]lini, the husband of Appellant Susan Fallini, is al

“good friend” of hers. Mr. Fa]JJm had obtained a disk that included arecording ofthe h‘earing from

T uly_lQ_,_ZOl 0. Ms. Boscovmh said that the quahty of the disk obtamed by Mr. Fallini was “bad "

and for Re-Opening of Brrefs.)' Ms. -B,oscovrch then went personally fo the Court'and obtained a .
~ second- copy Of the. ‘héaimg,' Whlch she‘descrlbed as “better ”? '(Exhibit D to Respondents"

Opposition to Motron for Order Allowing Supplernentauon of Append1x and for Re-Openmg of |-

Briefs.) Ms Boscov1ch explarned that Mr Fallmr was “desperate”to have the heanng transcrrbed

and she Worked to qurckly assrst hrm (Exhrbrt Dito Respondents Opposmon to Motron for Order _

Allowmcy Supplementatron of Appendlx and for Re—Openmg of Brrefs D)

Ms Boscov1ch told Mr Aldrrch that from the t]rne Mr Fallnn brought her the first drsk to-

the time that she completed the nansonptron Was less than one (1) Week (Exhrbrt D to

Respondents Opposrtron to Motron for. Order Allowing Supplementauon of Appendrx and forRe-

Openlng 6f Brlefs) Therefore, giver. the date of August 27 2011 on paoe 39 of the transcnpt 1t' |
. ' appears that Mr. Fa]hm approached Ms Bosoovrch on or afcer Aucrust 70 2011 ‘
s

=47
.'Fallrms srtuatron and rerterated that the Fallinig are very long—trme frrends (Exhlblt D to "

Respoendents’ Opposrtron to Motlon for Order AJlowmg Supplementatron of Appendrx and for Re- : -

Opemng of Brrefs )

At best the transcrrpt is mcomplete Consp1cuously absent from the transcrlpt IS the |

M. Aldrrch mqmred of Ms:. Boscovich if Mr Falhnr pard Ms. Bosoovrch"for her servrces A

. (BxhibitD,Respondents’ Opposrtron {0, Motlon for Order Allowmg Supplementatron of Append]x I

1o Whrch she- responded “absolutely not > She also explaJned that she felt Very sorry for the T+ . )

portlon of the heanng dealrng Wrth the motron for recon51deratron Further, the authentmlty and |7

accuracy of the transcrrpt is also m question, as it was prepared by a “cood fnend” of Appe]lant 1
-and her husband as a favor (1 €., 0O compensatron was paid), by someone Who felt sorry for .
Appellant’s situation:- Of course; Appellant Fallini. pro ceeded to attach the transcnpt to the Mot1on 1.
, ‘even before the Court determJned Whether to allow the transcnpt to become part of the record

On October 17, 201 l Respondents filed an Opposrtron to Motron for Order Allovvrng ,

Page 7 of 31
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Supplementatron of Append1x and for Re-Openmg of Briefs. On October 24, 2011 the Court ‘

ssued an Order Granting Motion to Supplement Appendix and Reopen Briefing and issued an

.amended | bneﬁng_sehedule __Appellarits’ Amended Openmg Brief'was filed on or abouf | .

. November 17 2011 Respondents obtalned atelephomo extensmn makmg Respondents Ao

Amended Answermg Brief dué December 27 201 1
IIL.

STATEMENT OF FACTS

Mlchael Davrd Adams Was born on May 10, 1972 He was the only child of the i
marrrage between Judlth and Tony Adams l\/_hchael was an extremely loving’ clnld and '
grew into: an extrelnely lovmc man (J t Apr II 91.) Mlchael worked asa staff geologlst_ " -
for Southern Cal1fomla Geotechmeal Inc makmg approxnnately $45 OOO OO per year plus T ) o

beneﬁts (Jt Appx II 115 D - Ll : :
On July 7, 2005 at around 9 00 p m Mlchael Was lawfully drrvmg h15 1994 Te eep

Wrangler on SR 375 h1ghway lnNye County, Nevada (Jt Appx L3 D As Mrchael drove o B

a Hereford COW suddenly appeared in l\/hchael’s travel lane blockmg his path (Jt Appx I

I 3 DA Although Michael was dnvmg at & lawful rate of speed 1t was not poss1ble for hlm R B

to avo1d oolhdmg w1th the cow and he hitit head—on Mlchael’s Jeep rolled over and left‘:' N

‘the: paved hlghway Sadly, Mlchael dled at the scene. (Jt Appx L3. )

Defendant Falhm was the owner of the cow whrch Was in Mlohael’s travel lane and | 3
eaused hrs death (Jt Appx L2 ) The « COW Was many mlles away from the owner s ranch: -
at the t1rne of the mcrdent (Jt Appx I 4.) Further Defendant Falhm had taken no _ -
precauuons to keep the cow from the hrghway where the. colhsron oocurred (T t Apr L ”

3. As a d1rect and proxnnate result ofD efendant F alhm s neghgence Mlchael waskilled. |

(t. Anp*x L3)

As set forth above in Jud1th’ Statement of the Case Defendant Falhm Was sent |

dls covery requests mcludlng Request for Adnnssmns Defendant Falllnl never responded .

Page 8 of 31
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_to any of these requests. Dueto the fact Defendant Fallini failed to respond to the ’Req'uest;

for Admissions within 30 days of service (or ever) the followmo facts were concluswely

estabhshed

11.
12,
13,

14. -

10.

That, Defendant Fallini’s property is not located w1th1n “open range

That Defendant Falhm is the owner of the cow that is mentioned in of the”

Complamt on ﬁle hereln

That it 1s the common practlce of Nye County ranchers to mark the1r cattle

. w1th reﬂectrve or Iunnnescent tags N _

' V'V’I'hat the Slle ect cow was not marked w1th a reﬂeotwe or lummescent
tag. '_ o
That the subJect cow crossed a fence to amve at the locatlon of the -

} '.'»suhject acc1dent descnbed in the Complamt on ﬁle herem ‘

h .That Defendant Falhm seattle have prevmusly been mvolved n mcldents )

. 'w1th motor Vehlcles on the roadway
3 grazmg away from her property
‘notlﬁed that the cattle are 1n a roadway

. That the stheet cow was: not V151b1e at n1ght

That Defendant Falhm was aware that the subject cow was: not V131b1e at»"

N That DefendantFalhnl does not track the locatmn of her cattle whﬂe they are? . o

‘That. Defendant Falhnl does not remove her cattle from the roadway When Jo

n1ght prior to the mc1dent that is the SU.bJ ect of the Complalnt on ﬁle herem o

“ ‘that is the subj ect of the Complamt on ﬁle herem ‘
That the subject cow’s- presence in the roadway of SR 375 was the cause of ‘
' the motor vehicle accldent that is.the subject of the: Complalnt on ﬁle herein. |
v That Defendant Falhm did ot know the locatron of the subJect cow at the |
time of‘the.incident that is the‘ subje'et of the Conrplaint on ﬁle herein. B

‘That the presence of areflective or Juminescent tag on the snbj ect .cow would

- Page9of 31

. "I'hatthe subject cow was 1nthe roadway of SR 375 at the time of the mc1dent :: S "
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have made the~'s1ibject~covv_visible':at the time. of theti.ncident that is'the |

subject of the Complaint on file herein.

_(Jt_Appx. I, 58:62.).

_.,DlsnutedFacts e e = S o

: ~1ncon1petent by any medlcal profess1onal

Defendant Fallini clarms in her Openmg Brref that she was mforrned her pnor'
' Opemng Bnef p. 11,1.18. ) I—Iovvever after close scrutlny of the record thereis absolutely

' 'the first place Wthe Defendant Falhm ortes tothe recordm an attempt to support thls fact |-
‘the crtatlon inno Way establrshes or even: mentrons that Harry Kuehn has brpolar drsorder 1

1 or any other mental condrtron The c1tat10n to J omt Appendnr Volume ]I PP 138 159 ‘: .

;~:'~v1olat10n of Nevada Rule of Appellate Procedure 28(e) .
B The reahty is there Was no mentron ‘0" mtnnatron and no clalm to. the drstrrct COUl'tE:‘. - '
: that Attorney Kuehn had brpolar drsorder or Was "off hrs meds " In fact, M. Kuehn ) _' S

;regularly appeared forhearrngs T]llS is anew unfounded "theory" DefendantFalhmrarses 1 E

' counsel Harry Kuehn, Esq., was bipolar and “went offhis meds.” (Appellant’s Amended I .

‘no evrdence inthe record that M Kuehn had a mental drsorder that requrred medrcatwn 1n | B

A snnply does not support the propos1t10n thatl\dr Kuehn was "off hrs meds " Rather that '.,A . N
‘, Very broad Zl-page crtatron is to Defendant Falhm s Motlon to Reconsrder Pnor Orders b |
1 There isno mentlon of Mr. Kuehn bemg "off his meds" mthe body of theMotron orin the ) L - :
| lunsrgned madmrssrble afﬁdavrts attached {0 Defendant Fallrm S. Motlon Thrs is 1n dlrect | EE

for the first tlme on appeal Further Defendant Fallnn presents no ev1dence that Attorney :;‘..' ‘_'» :

s Kuehn was under rnvestrgatron by the State Bar o‘f Nevada or that he has been found".- 4

STANDARD OF REVIEW

Pursuant to Nevada Rules-of Appellate Procedure 28(a)(8)(B), Defendant Falllm, .
was requlred ‘to .provide the appllcable standard of review. for -each issue presented :
: However as she did in her 1mt1al Appellant Opéning Brref Defendant Falhm failed to
- provrde the standard of review. As such, J udith again prov1des the apphcable standard of

Page l_O of 31

0692



- review below.

Genemllv the. demal of amotrornfor;r%onmderatron is. rev1ewed for an’ abuse of= e

W

O o 3 &,

..10:

1]
12

i

T O o
20-| 'summafy Judgment Wh1ch Would requlre de novo rev1ew Wood V. Safeway 121 Nev A
i 1 ‘724 121 P. 3d 1026 (2005) |
23|
N

26 |
27

28

"An abuse of drscreuon oceurs 1f the drstrrct court's decrsron is: arbltrary or caprlclous orif

it excéeds the bounds of laW or. reason " Jacksonv. State, 1 17 Nev 116, 120 17 P 3d 998

1000 (2001)

. The same. standard annhes for the default Judgment The d1strrct Judge S factual |

ﬁndmgs are rev1ewed under the clearly erroneous standard and the Judge s dec151on to order o

~-~dlSCI‘€l'.10Il Koshatlca V. Phrladelplua Newspapers, Inc., 762 E. 2d 329 333 (3d Cir.1985). | .. . ...

default Judgment is: revrewed for an abuse of drscretlon See Halaco Eng g Co V. Costl WA

" an orlgmal matter 1mposed the sanctlons chosen by the tnal court but Whether the tr1al o
court exceeded the ]erts of 1ts dlscretlon " Halaco Eng'g 843 F 2d at 379 Under tl:us:
. , ‘deferentral standard the Court wrll overturn a court's dec1sron to order default Judgment as |

843 F. 2d 376 37 9 (9th C1r 1988) "The quesuon is. not Whether thls court Would have as - ] :

':a sanctron for mrsconduct m only 1f it has] a deﬁmte and ﬁrm convmuon that rt Was clearly " S

out31de the acceptable range of sanctrons " Malone v. Unrted States Postal Serv 833 F2d 1 .

It 1is n:nportant to note that Defendant Falhm d1d not appeal the grantlng of partlal_:: :

Tn the present case, not on]y d1d the: d1str1ct court stay Well wrtlnn 1ts d1scret10n 1t

':.9128 130 (9th Cir: 1987) Importantly, the Appellant carries the heavy burden of showmg ]
_ --the court abused its, drscretlon, Weber V. State 119 P Sd 107 119. (2005)

followed clear Nevada law. In2007 Defendant Fallini d1d not respond to Requests for'| - o

Admrssmn or any drscovery for that 1natter (It Appx I 110- 131 ) In 2008 she d1d not |

oppose aM;tivn Partial Summaw Judgjnent (Jt. Annx L, 55-57. ) In2009 and 2010 | -

her Answer and Counterclalm were strlcken after several opportum’ues to comply Wrth_ |

orders of he d1strrct court (It. Appx H 26-33.) The drstnct court properly granted

" Page 11 of 31

‘she d1d not prov1de dlscovery Tesponses — desplte repeatedly bemg ordered to do so —and | |
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by

J udith's unopposed Mot10n for Partial Summary J udgment both because Defendant Fallini |
. didnot opposethe motron and because the Requests for Admission were properly deemed

: --Aadrmtted_pursuant_to_NRCRj6 __The.district court properlv granted Judrth's unopposed

B T NI S

o0

' unopposed and because Defendant Fallini, through her. attomey, M. Kuehn, offered '
-nothing to rebut the merrtonous nature of the motlons As such, the dlstrlot court did not
.abuse his drscretron n denylng Defendant Falhm s Motron for Reconsrderatron and the

~ district.cot n't's deetsmn should be afﬁrmed

ThlS argument is rarsed for the ﬁrst trme on appeal SO the Court should not even.,i
1 consrder 1t It 1s- the long-standmg law of Nevada that arguments rarsed for the ﬁrst time | ;

.o appeal need not be consrdered by the coutt. Montesano V.. Donrev Medra Groub 99 I
_"Nev 644 650 668 P ?d 1081 1085 (1983) BRTRE '

LEGAL ARGUMENT

-~»-M0tron for Sanctlons and. Motlons for Order 1o Show Cause also because they. Were_': L

Defendant Falhm argues that many months (or years) after therr entry, the drstnct . -

: '. Order Str:kmg Answer and Counterclarm However DefendantFalhm then farls to address .
"Grantlng Partral Summary Judgment was clearly erroneous (Amended Opéning Brief, Pp- .

result mmamfest mJustrce (Amended Opemng Brlef pp 15 16)

' court should have recons1dered tWo of the drstrlct court‘s prlor rulmgs the July 29 2008:} - S
‘Order Grantmg J udlth’ S Motlon for Partlal Summary T udgment and the Novemb er 4, 20091 .

: “her Mot1on to. Reconsrder Prlor Orders Instead Defendant Falhm asserts that the Order : . o

12~ 15) and that the allovv]ng the Order Grantrng Partral Summary Judgment to stand Would“- : h

Tellmgly, DefendantFalhm does not address the denial of the Motron to Recons1der L

present no evidence in the record that the district court abused its dis cretron in any respect. :

‘Fallini failed to address this issue, despite the fact that it was raised in the- initial |

Page 12 of 31" .

_Prior Orders or tne abuse of cnscreuon stanaard - and L,Lle raot that. uerendant Faﬂnn can | -
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Respondents’ Answering Brier, andFallmr received a second opportunity to address this | .

issue.

6 o w o o b

‘ : attempt

onglnal dCCISIOIl of the Court Was clearly e1roneous.. Maso

T\efendam_Fa;llml.hlames her Fm-mer attomev l\/Ir Kuel'm Judlth’s attorney, MI A

Were “clearly erroneous” and would serve a mamfest mjustlce

- The reahty is that Mr Kuehn‘s neghgence is nnputed to her and Defendant Falllm )

‘ -~.-'-Ald]f10h and the Judge hunselffor these "d:lscovery abuses" and argues | the pnor dec131ons Ao

herself took a “head in the sand” approach. Ne1ther Mr Aldnch nor, the dlstnct coutt- d1dj .

' erroneous To the contrary, they are. based on clear Nevada law and the estabhshed facts

in her case.

- las. She Presented No N eW Law or. Fact Jus’ufymg Rehearmg

' '.‘a..thuncr Wrong dtmng the lengﬂ1y oroceedmgs below The Orders are. not clearly" jA .. E

in thls ‘case, and there is’ no mamfest mJusuce 1o Defendant Falhm Further Defendant o
) Falhrn 1s a. l1t1gat1on-savvy Woman Who had years to become apprrsed of the happenmgs . ;: S

g A Defendant Falhm's Motlon to Recons1de:r Prlor Orders Was Properly Denled Joe :'

DefendantFalhm seeks ) second b1te atthe apple anapple thathad andhas o

' Copeland V. Woodbury l7 Nev 337 30 P 1006 (1883) Pnor decrslons are not clearly -
) erroneous unless there isno ev1dence to support the lower court’s ﬁndmgs Burr oughs_ . -
' rp V. Century Steel Inc.. 99 Nev 464 470, 664P 2d354 358 (1983) Onlymveryrare :

rulmg already reached should a rnotron for reheanng be granted Moore V. Cltv of Las

: 'Page 13 of 31,

' "-long smce rotted Unfortunately for Defendant Fallnn, the law does not support her‘; - R

Reheartngs are not granted as a matter of r1ght and are not allowed for the purposefi- :
-. Of reargurnent UIﬂeSS Substantlally drfferent ev1dence is subsequently mtroduced Or - the 1.
and'Tﬂe Contractors Assn o .
| Vv__Jd_l_L_eUrga_&_VLmﬂnm 113 Ne. 737, 941P2d486 489 (1997) cztmngth approval f' B
* Little Earth of United Tribes v. Depariment of Housing, 807 F.2d 1433, 1441 (8t Cir. | S
: .'1986) See also, Ge]ler V. l\/lcCowan 64 Nev 106 l7‘8 P. 2d 380 (1947) State eX rel -

41nstances m Wh.lCh new 1ssues of laW or fact aré raised supporting a ruling contrary to the I
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30"

Vegas 92 Nev. 402,551P 2d 7"‘44 (l976) Moreover,' aparty rnayvnot raise anew point for | |
' the ﬁrst time. on rehearmg Inre Ross, 99 Nev. 657, 668 P2d 1089 (1983). |

© e W o A

10

-.‘12'

|
e
18,

al
o
23

24

26

27.
e

DefendantEalhmrs aﬁempﬁngto completely ctrcumventthe ﬁnahtv of the summary, '

Fallini is trymg torevisit factual and legal rnatters that Were concluszve Zy estabhshed in thrs 1

tcase as far back a8 2007 - three years before Defendant‘s Motlon to Reconsrder Pl‘lOlT.

'Orders R ‘ o ' | ' L
Moreover Defendant Falllm has provrded no evrdence whatsoever that the dtstrrct 1

Judgment ruhngs that had long ago been made by the dlstrlct court in thts case. Defendant 1. e

- oourt abused 1ts dlscrenon Defendant Falhm 1gnores the substance of her Mouon to‘ .' '

Recons1der Pnor Order, prob ably because 1t completely lacked any merlt Ot any substantrve 1

- ev1dence is support of. 1tself In the pleadmg portton of her Motron to Reconsrder PI'IOI‘_:' '
Orders Defendant Falhm clalms her attorney had prevrously represented 10 her that the

-case was OVeL. (Jt Apr Vol 1L, p 142) Of course 1t 1s Worth notmgthatth.ts statement : K

‘Was not ----- and 1s not now- - supported by admlss1ble ev1dence Rather, Exhlblt 2 tof:_' ."';, : -,

Derendant Fa]lrm’s Mot1on to T{econStder Order 1s an unszgned affidavrt 1n Whlch shei 1 R

makes that cla1m The dtstnct court could not cons1der Exhlbtts 1-5 to Defendant Falhm s o

‘The: reahty is that the d1str1ct court absolutely could not grant Defendant Falhm s. o

' '__'Mot1on 108 Reconsrder Prtor Orders because they Were madrn1351ble hearsay NRS 5 l 03 5 e : :
_'.‘and51065 L R o at
i) .

o 20 'Motlon to Recon51der PI'lOI' Orders - to do so Would have bcen an abuse of d1scret1on 1. -

because there Was 1o’ ev1dence o' meet the standard Defendant Fallun had to meet

Consequently, 1t 1s ey1dent that the d1stnct court acted Well W1th1n its d1scretron -- and '.
within the laW -~ 'When it denled Defendant Falllm 5 Motlon to Recons1der Pnor Orders
- Accordmgly, this- Court should afﬁrm the demal of Defendant Falhm S Motlon to“:

Reconsider Prior Orders o

B. The PI‘IOI‘ Orders Are Not Clearly Erroneous

Defendant Falhm S appeal is ‘ofthe denlal of the Motlon to Reconsrder PIIOI Orders 1

Consequently, itis Judtth's posmon that thls Court need not con51der the propr1ety of the

Paoe 14 of _71
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£33,

'prior or.ders -- Defendant Fallini -did not appeal the entry .of those orders. Nevertheless, [
should the. Court wish to consider the prior orders, 'Respondent will -address them |

: ;mrhvtdllﬂllv i

R NI N

0

:1-0_.

o
S,
o '»f":i"s;. e
g |

.19

20

22
23

25
26

T
28

21‘.j

Defendant Falhm argues that the facts deemed to. be adm1tted in Iudrth’s Requests_“ . -

| 'for Admission, namely that the area Where the. accrdent occurred was not open range, andf i
‘that the fact that Defendant Falhnl farled to-attach reflective strlps to her' cows are olearly.. | ,
. erroneous Defendant Falllm claims, therefore, that the Order grantrng Part1al Summary |

Nevada that farlure to. oppose a motlon 1s, standmg alone sufﬁ01ent grounds upon Whlch'}, '

B appears to be untrue Moreover itis Worth notmg that there is no d1spute as to the facts of i

testlmony at the prove up hearmg

~.'Tu dgment and should be recon51dered However it 1s clear and Well-establrshed law in 1 o

the dlstrlct oourt can grant the requested reltef Fu:tther the fallure to tlmely respond 0. : N
R '

: 'thls case - Defendant F a]hm has not provrded any adm1331ble ev1dence or test1mony to L

-refute what Was proven through requests for adm1ss1on and through documents and'v" .

DefendantFalhm alleges thatthe grantlng of Judrth‘s Motron for Summary .Tudgment{-;- e .

. 'Was brought about by J udrth‘s attorney mlsrepresentmg facts to the trrbunal ’Ihat allegatron . | S o

is snnply not true In addltlon, there Was absolutely no. mentlon of any alleced ) T

:'rmsrepresentatron in any motlon brought by Defendant Falhm before the, d:tstmct court |-

laW n. Nevada that arguments rarsed for the ﬁrst time on appeal need notbe, consrdered by 1

‘Rather, Defendant Falhm ralses thls pomt for the ﬁrst time.on: appeal It isthe long settled | .

the court Montesano V. Donrev Med1a Groun 99 Nev 644 650 668 P.2d 1081 1085 '-

(1983). As such this argument should not be con31dered by the Court a:nd all prlor orders | .

entered hv the d1 strict rt should be afﬁrmed

To begm with, Defendant Fallini did not oppose Judrth’s Motron for Partral' -
, Summary Judgment and the Motion was properly granted NevadaD1stnct CourtRule 13 '
.addresses this exact s1tuatron NevadaDrstrrct CourtRule 13(3) provrdes mpertmentpart

Pacre 15 of 31
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‘Within 10 days after the servrce of the motlon the opposmg party shall serve
and file his written opposition thereto, to cether with a memorandum of point
‘and authorities and supporting afﬁdav1ts if any, stating facts showing why -
the motion should be denied. Failure of the opposing party to serve and file -

o e N Oy, W

10
oy

R 1t or not and thrs argument is w1thout any ba31s in laW Attorney Aldrlch subrmtted the’i" R

-8

22

o3
Co4 :
N ev1denoe 1n this appeal to refute any of the ev1dence the dtstnct court cons1dered Jn r

271

28

... _his.written.opposition.may.be.construed as-an adrmss1on that the motionis. ... |-

mentonous and a consent to grantlnCr the same.

_ for Partlal Summary Judgment Th1s actron by the dJ.strlct court Was perm1tted by Dlstrlct .. =
1 'Court Rule 13 and clearly Was Wlthln the dlscretlon of the Drstrrct Court ‘ o
| Moreover there is not one shred of ev1dence that Judith’s: attorney nnsrepresented” o

A.facts to the trlbunal The sole ba51s of Defendant Falhm's clanns of. alleved

R 'DlsmctCourt -

‘ nnsrepresentatlon by Attorney Aldnch is the allegatron for the ﬁrst time on appeal that he :, .
_presented false facts m pleadmgs W1th 1o ev1dent1ary support Moreover 1t is Worth notlng -

,that Defendant Falhnl dld not brmg a motlon for rehef pursuant to NRCP 60 before the | i

Many of these facts Were adn:ntted to by Defendant Falhnr Whether she novv hkes -

| at:lmelyresponse Wa"”erv Carexlnvestl' at1ons&Sec Inc. 93 Nev 627 572P 2d 921" -

reachlnor 1ts dects1ons Thls obvmus failure is. fatal to Defendant F a]hms appeat

'Consequently, thrs Court should affirm alI prlor orders. -

///

.Page 16 of 31

S admzttea’ facts to the Court Attorney Aldnch sent Requests for Admlssmn to Defendant 4o
16

e ':Falhnl seektng to have Defendant Falhm respond and answer Whether they wer e nue or b-{; B
17 v:ifalse However Defendant Falhm never responded and never moved to W1thdraW thei;-
R admlss10ns Therefore as stated ahove due to DefendantFalhm‘s faﬂure to respond’to the. Fo
) 1 19 ‘requests they vvere deemed adn:utted Tt is Well settled law mNevada that such adrmssmnS, Ll -
| . z(:: : -'may properly serveas the bas1s for summal'YJudgmeﬂt agamst thePaftYWhO faﬂed to servei_': | )

Of course, DefendantF alhm has faﬂedto prov1de any testlmony or actual adm1ss1b1e, : - e
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Adams and the dlstnct court's orders Defendant Falhm has concedéd that the h15tory set -

- Page 17 of 31

1 2. | The Facts Submitted in the Reauests for Admlssmn Are ConcluswelY
: Proven - .
2.
‘ NRCP 36 provrdes mpertmentpart L .
_ _ fhat the matter is admitted unless Wlthm 30 days “after . o B
RN service.of the. request, or within such. shorter orlongertimeas = .. ool
o the court may allow, or the parties may agree in Wr1t1ng, . the ' ‘
5 ‘party. to whem the request is-directed serves upon the party
L e requestm the admission a written answer or objectron _
6 .- addressed to the rnatter srgned by the party or by the party s
- ' ~attorney ,
7 :
_ InSrrnthV Emery, 109 NeV 737 856P 3d 1386 (1993) theNevada Supreme Court
- found that fallure to t1me1y respond to requests for admlssron will result in those matters
9| s
Do bemg conclusrvely estabhshed and thls is the case even lf the estabhshed matters are |"
10° L
. ultlmately untrue Id The Court explamed o -
S : :
SR B e “[E]vemfareg estls obJectronable 1fapartyfaﬂstoob]ectand
N ) .. -fails:to respond to the request, that party.should be held to have - - .
-0 .77 . admitted the matter.” Jensen V. Pioneer Dodge Center, Ine,702 s R _
1374 7 1 7P2d 98, 100-01(Utah 1985) (citing Rutherford v. Bass Ajr " 7 i e U LT
SRR T 'Condltlomng Co.-38 N.C:App. 630,248 SE.2d 887 (1978)). It S
o4 o iswell settledthat faﬂuretorespondto atequest foradmissions. . e}
st s awill result in: those: matters “being  deemed conclusively = .o o]
sl ool establishéd. Woods, 107 Nev.at425, 812 P.2d at 1297; Dzack, -+ -+ o0
S et 80 New. at. 347, 347 393 -P2d at 611. - This .is. so. even ‘if ‘the the SR
<16 . " ¢ . established ‘matters -are ultimately imtrue. - Lawrence v.- i . . _
oo . - Southwest Gas Corp., 89 Nev. 433 514 P2d 868 (1973); .- i Lo
e 7 ot e < -Grabham v ‘Garson-Tatioe Hosp:, 91 Nev::609, 540 P:2d-105- < -« +« - i e
Lo R o - (1975). Emery's: failure.to respond or object to the Smiths" .- - .
A8 .+ request for-admissions, entitles the Smiths to have the. assertrons .
SRS | : tcontamed therem concluswely estabhshed ‘ ‘
194 .
EEREI Id at 742 43 (empha51s added) ' ; , L
200 : |
. e The evrdence presented to the Court nearly three years ago in Judlth‘s Motron for e
L Partlal Summary Judgment mcluded the concluswely proven facts that had been adrmtted. '
22 -
- mthe Requests for Adnnssron Those facts are set forth in the Statement of F acts above'- :
230 : : .
s - andmthe appendxx (Jt Appx L 58- 62)
24 , R
3 3. The Order Strlkmg Answer and Counterclalm Was Pronerlv
' 25. : Entered - : _ :
26 The Order SmlqngDefendantFallmlsAnswer and Counterclannwas also properly 1
27 'entered The lengthyprocedural hlstory is set forthmnumerous court motlons ﬁledbyMs b
.28
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"~ forth in ‘those documents is acCurate in that .2 motion was filed, there was no oppoSition'

| Mr Kuehn promrsed to comply, and there was no compliance. The strrkmg of Defendant 1

R A T N

. ,‘1'0
12
i
e
‘{{51;75;;

.' - 19
o

:‘ _2'1‘ : consequence of the neglect carelessness forgetfulness -OF. mattentron of the former

2
03
240
25
|
2
28 -

there ‘was more than Just the fact that the various motions to cornpel and for sanct1ons were -
~ not opposed Defendant Fa]lmJ and her counsel repeatedly 1gnored the dlstrrct court's |
A orders 1o, respond to drscovery Thls Court rmposed approprrately progresszve sanct1ons |

: .before strlkmg the Answer and Counterclarm (Jt Appx.; I 152 15 3) and even after the. -

steps to remedy anypercerved nnpropnety, mcludlng falhng to seek rehef under NRCP 60. |

Falhm 's. Answer_and Counterclalm,_and the holdmg of ] Defendant F alhm and her counsel | . .. .

| inc contempt, 1s. entrrely proper, 1f for 10. other reason than the Mot1on was. not opp! osed But I o

- Answer and Counterclann were- stncken Defendant Falhm faﬂed for months to take any' 1 h

More nnportantly, Defendant Fa]hm has not prov1ded any evrdence in the recordi.:, o

the drstrlct court 1s accurate Accordmgly, thls Court should affirm all prlor orders

Mr Kuehn s Alle ed Ne h' ence Is. Im .uted to Her '

' .hJS chent and that the latter cannot be reheved from a Judgment taken agarnst hnn 1n ¢

‘:Tahoe Vrllage Realtyv DeSmet 95 Nev 131 590 P.2d 1158 1161 (1979) InMoore V.-
: -Ch eIry. 90 Nev 390 528 P 2d 1018 (1974) the Nevada Supreme Court stated as follows

©.There is certainly 10 merit to the contentlon that”
- dismissal of petitioner's claim because of his coumsel’s . .-
.* " unexcused conduct imposes an unjust penalty on the .- B
- client.. Petitioner voluntarily chose this attorney as his -
_representative in the action. and he cannotnow avoidthe - - -
- consequences_of the acts or omissions of this freely
- selected agent. Any other notion would be wholly

... . .inconsistent with our system ofrepresentative litigation, - . -
- -in which each party is deemed bound by the acts ofhis -

© Page 18 of 31

: i‘? Whatsoever to demonstrate that the d15tr10t court abused its dlscretron Indeed, Defendant : ' ‘
}Falhm has adn:utted that the hlstory of thlS case, -as. set forth by Iudlth mpleadmgs before' - - :.’: . _?

C Defendant Falhnl Shlrked Her Responsmllmes asa Party to the thlgatmn : "i R
The crux of Defendant Falhm s argument 1s that the drstrrct court’s pnor rulmgs-:’

. ‘should be reconsrdered because they are based on faﬂures and d1scovery abuses of her prror‘: ] .

' counsel I—Iowever “[1]t 1s a general rule that the neghgence of an attorney 1s nnputable to : , .
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o

" lam- er-agent. and is considered to have 'notice of all
~ facts. notice of whlch can be charged upon the attorney. -

1d,90 Nev at 395 (quotmngkv WabashRallroad Comnanv 370 U-S 626, 82 8.Ct 1386 :

R - I N

10

SR B L
S Falhm Was not only personally aware that the lawsurt had been ﬁled aoamst her; but shev :
12 |-

15 ) -the defenses that Were bemg r.arsed the actrons that Were bemg taken by her counsel and:"'~ o : o -‘
e 16 '_tthe ruhngs the Court Was makmg ln thie pleadmg peruon of her Motron to Reconsrder“j o
17 _xi:Pnor Orders Defendant Fallnn clanns her attorney had prev10usly represented to: her that:. T ”

| ":'.‘718 ‘4‘. the.- case Was over (It Apr Vol H p 142 ) Of course it 1s Worth notmg that this S
S '19~ 1 statement Was no - and 8 not now - supported by adrmssrble evrdence Rather Exhrbrtf;. | ‘

: 20 ‘ 210 Defendant Falhm S Motlon to Recons1der Order is an unszgned affidav1t m whrch shej"- y ‘:. | B | o
' ‘21 ] ,Hmakes that clann The drstnct court couldnot cons1der Ethblts 1- 5 to Defendant Falllm s 1 .',T' B

22

" 95

. .‘26
27

28

i(1962)(ernpha51s added))

Therefore even assumrngDefendantFallml‘s madm1551ble statementthatMr Kuehn"f‘ PR

‘had advrsed her the case: Was "over" is rue, Mr Kuehn‘s alleged 1nattent10n and::- :
j-carelessness in respondmg to-discovery 1 i’ 1mputed to Defendant Fallini. She cannot now |
seek reconsrderatron of vahd orders based on her attorney s neglrgenee and'her purported'-' L

N blamelessness

Defendant Falhnr Was personally served wrth the Iawsurt and voluntarrly selected B :

. the attorney she Wanted torepresenther mterests and to defend heri 1n the actron Defendant AA, a

R also authorrzed her attorney to counter-sue to recover the value of the beef she allegedly {ENE C
OB SR
S ,lost WhenMr Adams Ieep struck the cow (Jt Appx I 10 14 )

At a rnrmmurn Defendant Falhm Was obhgated to ask about the status of her case ';'-; ’ : :

:’Motron to Recon31der Prror Orders because they Were madmrssrble hearsay NRS 51 035:1 R

: “~and51065
7

.concluded Further Defendant Falhm is lltrgatlon-savvy havmg been a party to lrtrgatron

" Page 19 of 31

However even if thrs Court determrned to consrderthls argument Defendant Falhnr 1

.could have and should have —= requested Wrrtten conﬁrmatlon that thrs case really was 1

, and hrred attorneys m the past. Even the most cursory mternet search revealed that' SR
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,'Defendant"Falﬁni has beén involved iri other lawsuits. This infonnation ‘wasalsoprovided |
to the drstrrct court. Defendant Falhnr is well aware of hOW thrs process Works and she i

_.cannot_take_a_‘_‘head in_the.: sand” approach and’ then .80 before the Court. 1ust before;' ‘

Y- T TR - NV N

s
= Sl

6
Sear

| 18 . 4' .:"Falhm has not made any showmg m the record that there Was an abuse of d1scretron by the i

19

Sz
..23 _.

24 |- o

‘25‘ 1 the farlure to express drsapproval by hrs chent, as 1t‘s the chent‘s duty, havrng knowledge I

Co ] ‘.Of the case o express her drsapproval within a reasonable trme under the equrtable ]
26

.'. 27

28

Judgment is to be- entered and ask for a “do over.” (Jt Appx 1, 194-201 )

' : 2. Notlce to.the Attorney Constltutes Notxce {0 the Cllent

Notrce to the attorney of any matter relatrng to the busmess ofthe’ chent in which’ the-» [

.attorney 1s engaged eonstrtutes notlce to the chent Mﬂner V. Dudrev 77 Nev 256,362 |- .
’,P 2d 439. (1961), Aldabev Adams 81Nev 280 402P 2d 34 (1965),Noahv Metzker & . |
1] Nev 57 450 P 7d 141 (1969) Lange V. chkrnan 92 Nev. 41 544 P 2d 1208 (1976)

vServrce of every pleadmg that Was ﬁled m thrs case mcludlng the Wrrtten drscovery,'-_“. CE

'summary Judgment motron drscovery and sanctron rnotrons and subsequent orders of the > L |

:‘Court onMr Kuehn constrtuted 1ega1 servrce onDefendantFalhnr NRCP 5 Defendant 4 S

Falhnr cannot now come before the Court and clarm she had no 1dea What Was gomg on A

.. fconclusrvely resolved and estabhshed as a matter of laW More 1mportant1y, Defendant}" ‘ZT'

_ 'Falhnr has not even trred to explam Why these cncumstances demonstrate that the drstmct‘ A

' drstrrct court

: and then rnake a request for What amounts to a new trlal on 1ssues that Were long ago*’ o AR

, .' eourt abused 1ts drscretron When it entered ay of the orders in thrs ease Agam Defendant L L

Defendant Falhm has farled ]11 her burden to shOW the dlstrrct court abused 1ts:j

.:;drscretron Accordrngly, thrs Court should afﬁrm the drstnct court's orders

- 30, Defendant Fallml Is Estouped from Ralsmg These Issues Due to the.' -

o i Actions ( and/or Inactlons) of Her Counsel

Ratrﬁcatron of an attorney S conduct can oceur through neghgence mattentron or, '

doctrrne oflaches Comb's Admr. v. Virginia Tron. Coal & Coke Co, 33 8W 24649 Ky. |-

1930) Baumgartnerv Whrnnev 39A’)d 738 (Pa 1944) KICISV Krers 57 S W2d1107 '

Page 20 of 31
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BT T

S0

10

Y
1

|
17
- ;1'9"' :

20

26
27

(1933 Tex. Civ. App ), error dzsmzssea’ former app 36 S.W. ’)d 821..

Defendant Fallnn was personally served wrth the 1avvsu1t and voluntarrly selected

_the.attomey she Wanted to_represent henmterest_s and to- defend her i in the action that had.'

ﬁled agamst her but she also knew that her attorney Was counter-su]ng to. recover the value

1 '_her the case Was “over,” she should have requested documenta’non to substantlate that-_" s

 claim. (Jt Apr I, 194-201)

represented o her

to Re—thlgate ThlS Case

'support of thls proposrtmn R R I
o Further Defendant Falhm raises thrs pomt forthe ﬁrst tnne on appeal Arguments

b ralsed for the ﬁrst tnne on appeal need not be cons1dered by the court Montesano V.
25 1. t
: Donrey Media Group 929. Nev 644, 650, 668 P Zd 1081 1085 (1983) ThlS argument isa |

red herrzncr and is’ not related to the issues on appeal

“Pagezl-of 31~

t f the beef she lost WhenMr Adams Jeep struck the cow (Jt Appx 1, 10- 14) Asnoted'_‘ -

At amrnlmurn Defendant Falllm was obhgated to ask about the status of her case, |-

;the drstnct court vvere 10 stand i tlns case Defendant Falhm asserts the rnanlfest mjustlce, -

Lo ‘_Attorney Kuehn’s conduct However Defendant Falhm cltes no relevant authorlty nl

. Regardless Defendant Falhnr cannot show any mamfest 1n_]ustlce occurred S

) been ﬁled Defenda.nt Falhm was not; ODJY PeISODaﬂY aware, of the lawsurt that, had been:. N e
had not heard anythmg regardmg the case in. several years or 1f her attorney really d1d tell'_.. B

) the defenses that Were bemg rarsed the actrons that Were belno taken by her counsel and" L :
13- ;the ruhngs the Court Was makrng Most rmportantly, Defendant F alhm could have and "
: should have requested Wrrtten confirmatlon that both portlons of thls case (the clanrn and‘-: TEL |

--».counterclalm) Were actually concluded as she novv clanns her attorney had prevmuslyf;: _- L

: -:"D - he Only Mamfest In]ustlce 'I‘hat Would Oecur m thls Case Is if Judlth Had -4 SRR

Defendant Falhm argues a mamfest mJustrce Would occur 1f the Orders entered by_' PR

S ;'.1s due in partt because thc drstnct court falled o not1fy the proper authorrtres regardmgf‘- .
o |
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'Manifest injustice reqiilreS‘ that “fhe verdict or decision, strll{e's the mind, at first blush as .
- manifestly and palpably contrary to the ev1dence » Kroger Prop er’ues & Development Inc
M Qﬂver Qfate Title Co., 7 L 5 P. 2d 1328 1_330 102 Nev. 112, 114 ( 1986).. The. deelslon 1n

RCTIE-“ NS By SR N

0 L’to dlscovery requests

Ly hondind Mlog ook Nlodos

was not supported with adnussrble ev1dence Ifthere was an argument that thie drstrrct court"

i have provrded admrssrble ev1dence -+ of at, least ra1sed the 1ssue ~- In her Motlon to a

':A:Reconsnler Pnor Orders She farled to do so

% th1s case is. completely in. lme W1th the. ev1dence The. Motlon to Recons1der Pnor Orders ";

~A -should have not1ﬁed the proper authorrtres regardlngl\/lr Kuehn Defendant Falllm should SR

Further as set forth above all the prlor orders Were properly entered andDefendant : . ﬁf;_'» g fv -

1 .'drscrenon in’ sormie faslnon The Motlon for Parttal Summary Iudgment was properly._j: - :

: ’.fFalhm has entrrely fa1led 1n her burden t0- establlsh that the dtstnct court abused its %

A granted based on Defendant Falhms farlure to respond to Requests for Adnuss1on and to | = B
.-'oppose the motton 1tself Defendant Falhm 5. Ansvver was properly strrcken based on her e .

_:“.land her counsel's repeated refusal to abrde by the drstnct court’s Orders that she respond . e

*The only Way a rnan1fest mjustrce Would result is 1f thls decrsron Were reversed Ms 1o L

a "head n the sand" approach that got her Where she is today

§ I Adams should not be penahzed for a srcuatlon that Defendant Fa]lmr and her forrner ! w

» counsel created nor should Defendant Falhm be rewarded for engagmg n stall tacttc and.j g : . L

On a pohcy note 1f the Court Were to overturn the default Judgment because of Mr - ) 3

A .‘Kuehn's alleged neghgence or mattenttveness 1t Would open the ﬂoodaates of 11t1gat10n S
' -Every cllent who. lost a case Would then assert hrs counsel Was meffectlve and the §
B Judgement should be overturned Thrs Would be. d1sastrous There is. no guarantee of ;

B effective assrstance of counsel ina: 01v11 case.

T Fmally, Defendant F alhm has 2 remedy She has legal recourse agamst her former

1 attorney in the form ofa malpractlce actlon _ _ .
DefendantFalltm has not estabhshed her clalm ofmamfest mjusttce Cons equently, 4 . -

1 thrs Court should afﬁr.m the dlstrlct court’s default Judgment in its’ entrrety

Page 27 of J].
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1 E. The District Court Properly Vacated-the Trial .
Defendant Fallini argues she had a rrght toa Jury trial. However consrstent w1th |

for the ﬁrst tnne on appeal need not be consrdered by the court Montesano V. Donrey : |
1 Media Group 99 Nev. 644, 650, 668P2d 1081 1085 (1983) ‘ B

However should ﬂZlJS Court decide- to hear this i 1ssue rt is: w1thout merrt Defendant ;

A Judlth or her counsel) and proceeded wrth a prove up hearlntr :

Tlns matter was ongmally set for a _]UI'Y trial, (Jt Appx I 220 222) However onz o

f_dlstnct court vacated the JUIY tr1a1 and determmed damages by way of & prove up hearmg
_"Defendant Falhm 1s not entltled to a _]UI'Y tnal she never requested g

Pursuant to NRCP 55(b) (2) Judgment by default may be entered as. follows

1 Rather Defendant Falhm raises. thls pomt for the.first. tnne on appeal Arguments ralsed '_;, S

A ..Fal‘m* never asked fo ait ryn‘ral There isno evrdence mthe recordthat Defendant Falhm e

{ _*-requested a Jury tnal after the d1strlct court vacated the Jury tnal (w1th no Ob_] ectron fromf- . ' o

.November 4 2009 an order was entered Str]kmg Defendant Fal]nn's pleadlngs Because T
1 fDefendant Fal]ml S, Answer had been strlcken all the allegattons of the Complamt were; L
| ,ideemed fobe true: (@t Appi I 2%- 33.)"On Fébruary 4, 2010, the Clork of the Coutt| .
.l.entered Default agamst Defendant Falhnl (Jt Appx I, 43-47 ) Therefore dueto thefact:j; :
2 -Default had been entered agamst Defendant Falhm, and Wlthout Ob_] ectlon from Judlth, the : ;‘~ ' "

(2) By ﬂle Court. Tn all- other casés the party entltled fo@c L ' |

D Judgment by default shall apply tothe court therefor.... . .If the . .
. - party-.against- whom . judgment by ‘default is sought has - .
" appeared ‘in’ the .action, the party arty (or, if appearing by .
- representative, the party’ srepresentatwe) shall be'servedwith- © . - .7
. written notice.of the application for judgment at jeast 3 days- -+ -
priorto the hearing on such-application. [f; in or der to enable ..
the court to enter judgment or to carry it into effect, it is ="
necessary to take anaccount or 1o determine the- amount-of
- damages or 10 establish the truth of any averment by evidence. .
- or to make aw investigation of any other matter, the-court may ™~ "~
o conducz‘ such hearings or order such references as.it deems .
necessary and proper and shall accord aright of trial by jury. -
T .tS'O the parties. when and as requzred by any statute of tlze
- tate

- Page 23 of 31
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' A'-'fDefendant Falhnl Jnthls case S L Do Lo o T
. Defendant Falhnl further 01tes Molodvh V. Truck Insurance Exchange 744 P 2d A _: : ' 4‘
‘ "992 304 (Or 1987), for. the proposmon that the rlghtte a Jury trlal mcludes havmg thﬁJUfS’ | e

NRCP 55(b)(2)(empha515 added)

statute that requrres a Jury tr1a1 in the present case. :

: default entered agamst her

a Jurytr1a1 Further she had default: entered agalnst her Whlch pursuant to NRCP 5 5(b)(2)
A negates any rrcht to a Jurymahmless requ:lred by statute and Defendant Falhnl has pomted
-tono apphcable statute. R )

\Page24of 31

In the prese entcasethe Court prop erly conducted a prove up hearingto determxne the 3

~arnount of damages,_As_default Was a]ready entered agamst De_f_en_dant Falln:n a Ju_ry tnal »

Further DefendantF alhm c1tes no apphcable ease laW to support her assernon tha:t'-
she has arrght to a Jury trral Defendant Falhm attempts to c1te United States V. Cahforma | .
1 'Mobhe .T—Tome_ Mana ement Park Cou 107 F. 3d 1374, 1377 (9th Cir: 1997) for the |

.:I—Iowever in L& a Jury trlal Was requested and did.c occur The dlspute ‘was as to Whether : A-

. is-only. accorded Wwhen required- by statute Defendant Falhm has pomted tono, apphcable__“ . o

- propos1t10n that the unconstrtuhonal demal of a Jury tnal must be reversed unless the error . ' . _
“was: harmless However Unrted States V. Cahfornra Mobhe Home Management Park Co - :" : -
A‘A‘spemﬁcally states the demaI of a Jury tnal was found to be unconstrtutlonal because tr1a1, - ».: -
: .-'.by Jory. was. 7equzrea’ by the apphcable Falr Housmg Act Id Agam in. the present case )
f"fDefendant Falhnl has pomted to: no apphcable statute or laW thatrequlres a Jury tnal i the 'ﬂ.
' ';'present case and there 1s no apphcable Falr Housmg Act that requrres tr1a1 by Jury for‘._j ‘,;'.’ 't'f L

B de01de alld 1ssues of fact In Molodyh the plamtlﬁ d1d m fact request a Jury tr1al and 1t Was 'fj T
1 demed and further default Was never entered The facts 1n the present case are elearly e

I ) mappos1te Defendant Falhm never requested a Jury trlal Fu:rther Defendant Fa1hn1 had"- G

Frnally, Defendant Fa]hm c1ted Laklnv Senco Products 987P 2d 463 470 (1935) 1 : A
to support the proposruon that the amount of damages 1s afact to be determrned by theJUIY e

the Jury sh nuld deterrrune darnages Inthe present case Defendant Falhm d1d not request | :
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| F. - The Amount Awarded by-the District Court Was Appropriate, But Even if the S

. District Court Improperly Awarded Damages For Future Lost Earnings,

" Plaintiff Was Entitled-to More for Loss of Support, Etc., as Well as-Hedomnic ’ A

 Damages; and’ Therefore, the Award Was Proper

o e o o b

. Funeral E_xpenses |

Al f}Loss of Grrlef, Sorrow and Support

T Defendant Falhm argues that the damages awarded to Judlth for future Wage loss E—

Were excesswe and that there Was 10 showmg that Judlth suffered any econonnc loss from o

the death of her son In her two—page a:rgument on ﬂllS 1ssue Defendant Falhm c1tes .

8 Vanous statutes and case law as well as a hnef portlon of the transcrlpt she belatedly"

obtamed Defendant Falhm then ded1cates apprommately one sentence each to the 1ssues '

~of lost consortmm/toss of support and lost mcome (Appellant’s Amended Opemnanef 1 RN
l‘.vpp 18 20) ' : . - |

Defendant | alhnr does not take 1ssue Wlth the award of funeral expenses in: the"':" e i

amount of $5 188 85 X‘.-'Appellant’s Opemnanef p 19 )'i‘i'“‘ ' :.,___,_’1; ;: L E ERT R

Defendant Falhm asserts that the award of $1 000 000 1n “Damages for Grlef

: .»}.under fhe law

NRS 41 085 provrdes mpertment part B

The he1rs may prove thenrespecuve damages mthe actlon LT
rought pursuant to subsection 2 and the coutt or Jury may .
- award each personpecuniary damages for theperson’s grief or o
sorrow; loss of probable supcport ,-companionship, society, . -
- ‘comfort and consortium, and damages for pain, suffering or

-: S Sorrow and Ioss of support” (Jt Appx II p 230) is lnappropnate (Appella.nt’s Openlng?'-; :
I .Bnef p 20) DefendantFallnn 01tes no authontym support ofthls propos1t10n she s1mp1y DRENC

: ',states 1t ina ‘onie- sentence passmg shot near the end of her bnef Defendant Falhnl faﬂs to: ; IR

: | even attempt to support herposmon becausethe award of $1 000 OOO is. entlrely approprrate_ : ST | 1}" 2

- -disfigurement of the: decederit. The proceeds of any judgment. E T RS

S for damages-awarded under this sul

L section are hot 11ab1e for ‘
. any debt of the decedent. _ o

5. The damages recoverable by the: personal representatlves of S
a decedent on behalf of the decedent’s estate mclude ‘

(a) Any spec1a1 damages such as medlcal expenses wtuch . Ll

Page 23 of 31
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o the decédent incurred or sustained before the decedent’s death S
- and funeral expenses; and , D

(b) Any penalties, including, but 1ot llmlted to exemplary :

NI R B S B S

16|
e
S .21

oy

. 24

25

.26
a7
g

._.or punitive damages,.that the ( ecedent would have recovered“ o

Tf the decedent had l1ved

" but do “riot “include damages for pa.tn sufferlng “or

~ disfigurement.of the decedent. The proceeds ofany judgment ...~ . =

- for damages awarded under this su section are Tiable or the e
-~ debts of the decedent unless exempted by law. - . e

"lfOT Gﬂef SOIYOW, and loss of sunnort” (Jt Anpx I, p 23 0) s prov1ded for by Nevada law | -

A encompassed That w1ll be addressed to some degree below
o ‘-" The Award of §1. 640 696 OO Should Be Unheld ’ '
s
. ':.“1.;4"{.

k support compamonshrp, soc1ety, comfort and consornum ” or substantlally mo1ethan that : ;
- as, hedomc damages Judlth had asked for $2 500 000 and the ev1dence certa:u:dy would L

“:‘have supported such an award

: NRS 41 085(4) and (5) (empha31s added), Thus, the award of$l ooo 000 for “Damages |

e . The only argument to be made is that the amount awarded 1s too low for What 1t, s
S0 L

| Defendant Falhm argues that the award of $1 640696 00 is, mapproprlate and not-i'_lﬁ. r:f T :
i supnorted by law DefendantF al]rm also cltes portrons of apurported mcomplete transcnpt"f : :
8 :from the prove—up hear1n<Jr However the total award of darnages was proper, even if not.‘_‘: :
"-,atmbuted to apartlcular category of damages because the Court very easrly could have'j}z':
g awarded an addlucnal $1 640 696 00 i 1n damages for grref or sorrow loss of probable'": n

At the hearmg, Judlth descrlbed her son- as a very lovmo son who often helped w1th .}»' 5 1 5’_
. tasks aroundher house provmled supportwhenMr Adams wasﬂl etc (Partlal Transcrrpt? A
"'_of Prove-Up Heanng, attached to Defendant Falhm’s Motron for Order Allowmg"_: ,A"::j -

Supplementatron of Appendlx and to Re—Open Bneﬁng, pp 13- 15 17 of transcrrpt ) The AR

os)

hedomc damages, wh1ch were not awarded but shouldhave been It is well settled law that': -

a ccrrect de01s1on w1ll be upheld even though it is based on the wrcng I€ason. Sengel V.

Page 26 of ol

The award of damages should be upheld because Respondents are ent1tled to’| -

: Drstnct Courtwas alsopresentedwrth add1t10naltest1monyby letter (Jt Appx 1, pp 103_ {. e ‘
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Judlth presented evidence 10 the Dlstrlet Court that she was ent1tled to. hedonic |

: —damages—#However ._the_Drstnct_Court_specrﬁcally demed hedonlc dama,qes W1thout:....-

how hedomc damages are dlfferent from damaoes for pam and suffermg

- ‘sensation of pain caused by the injury itself, Separate damages are - PO
- given for mental anguish where'the- ev1dence shows, for examiple;:

L and/ or hurmllatlon as; the result of’ the defendant‘s neghgence '
* On’ the other hand, damages for Moss of enjﬁyment of hfe DR

. ..mnegligence, on the.injured person's ability to participate in. and ©. ;.
. - " derive pleasure from-the normal activities of daily life, or for the 40 o

'_hobbles or avocatlons

Id (quotm0 Boanv Blackwell 541 SE 2d 242 244 (S C 2001))

Judgment pp ll 17)

|- are pnceless ie. they are nearly 1mpossrble to value in monetary terms Although eXpert'. ‘

Page 27 of 31

Supreme Court noted that “[h] edomc damages are therefore monetary remedres avvarded.';"

ol -An award for pa1n and: suffermg compensates the mJured person : o '; ..'_ o P ; .
.for :the physical discomfort .and the emotional respense to the: - - .-

compensate for- the limitations, resultmg from the -defendant's R I

have the opp ortumty to marry or eXpenence the Joys that come Wrth that sacred mstrtutlon R

shown h1m durmg his short life: Mrchael Wlll not be able to part101pate 1n S0 many of the I

Hedomc damages are dlfﬁcult to measure because S0 many of the thmgs llsted above. .~ ‘ ‘

explanatron Hedomc damages have been specifically. recogmzed by the Nevada Supreme ) .
Court In Banks v. Sunnse Hospltal 120 Nev 822 102 P3d 52 (2004) the Nevada -

to. compensate mJured persons for their noneconomrc loss of hfe S pleasures or the loss of : CoeT e

- Enjoy oy en of hfe ” Td Quotl_c the Supreme Court of South Carohna the Court explamed ': ) . R |

F - Hhat the ‘injured persorn suffered shock, fright, emotional upset, - B R

-+ . individual's inability to pursue hrs talents recreatlonal mterests, R e

Mmhael has been depnved of SO much hfe As h1s parents have noted he w1ll not.'; - e

l\/hchael W111 never have the opportunrty to father ChlldICIl no vvrtnessmg hrs chrld’s ﬁrst RS
Words no kmdergarten graduatron no coachmg l1ttle league Fmally, W.blle some mrght--"
cons1der elderly parents a burden 1t 1s clear that Mlchael Would have vrewed hls parents I : -

| aglng as an, opportunlty to tenderly glve back to hlS parents some of the 1ove they had T

things ‘that re le maﬁer in hfe (Part1a1 Transcrmt ﬁom heanncr on Apphcatlon for Default 1 .
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b proper Id

‘-;'.Court concluded that the Dlstrrct Court 1mproperly awarded damages for :

"_Awards for Attornevs Fees and Sanctrons

‘ wrtness testrmony regarding hedomc damaces is perrmtted see Banks expert test1mony 1s ' A

not’ necessary Desprte the fact that expert testrmony is not necessary, the Banks court:

1 .dlscussed the. expert wrtness in, tha_t case,.and. those comments are mstructrve here.”. . © L
| ’Ihe expert in, Banks exammed the value of hedomc damages using 1 two methods —
the “survey method” 'and the “Wage-nsk method » 1d. Usmg these methods, the expert . )
opmed thatthe tang1ble value of a person S 11fe is somewhere between $2 5 mllhon onthe P

'low end $8.7 mllhon on average and l1terally prrceless (1 e. nnposs1ble to value) on. the : g |

: ihrgh end Id Notmg that the defendant had appealed the drstnct court’s decrs1on to allow.“' ':- _
) fhe expert to testrfy at tnal the Nevada Supreme Court held that the. expert testnnony was |- | : .

The expert 1n Banks Was analyzmg the hfe of a 52—year—old man Who was left m Q. ,_-‘ |

':vegetatlve state followmg surgery In thrs case M10hael was 33 years old at the tune of h1s‘..' ;'-;_ _ - :
Adeath and engaged to be marrled Clearly, Mtchael was ch Wonderful human bemg Who o
_wwould have enJoyed a fulﬁllmg hfe w1th deep relatronshrps Unfortunately, _due ‘tor the :
1 .-ADefendant‘s neghgence none of that can ever come to be Judrth 1s entltled to hedomc_‘? 5:-‘ e ."

‘ damages Well m excess of the $1 640 696 00 awarded for lost career earmngs Even if thrs_L e

_‘ Qe lost

. earnmgs J udlth was entltled to hedonlc damages well in excess of the amount awarded, and I

thus the award of $l 640 696. 00 should be upheld even 1f awarded for the wrong reason .". " ’,.'_"4_'.:' Lo

-_:Defendant F allm1 does not d13pute the awards for attorneys fees and sanotrons - =5

s V'.A '
CONCLUSION

; " Defendant Falhm carries the heavy burden of showmg the court abused 1ts :"_",' e
A d1scret10n Weber A State 119 P 3d 107 119 (2005) Defendant Falhm has absolutely

failed to demonstrate the drstrrct court abused its drscretron in any respect She farled to

respond to Request for Adnnssrons and aMotron for Partral Sumrnary Judgment She also _‘ o

' Pace 28 of 31

Docket 66521 Document 2014-30855 0710

The D1strrct Court awarded $50 000 m attorneys fees and $35 000 in sanctrons ':- e




“faﬂed to comply Wrth orders of the drstnct ‘Gout. Defendant Falhm BOW Taises severali '

: arguments ot appeal for the. ﬁrst tlme and the . Court should not consrder them

C 0y

Ny v b

[~ =

i mamfest mJustrce

The d1str10t court d1d not error in Vacatmg the Jury trlal and proceedmg W1th a prove k

_ ‘_dlscrenon As such Appellant’s appeal is Wathout ment and the Drs’mct Court’s Orders A
1 should be afﬁrmed IR - | | '

Respectfully submltted 2’7%day of December 2011 T
L e e ALDRICH LAW FIKM LTD

- oth Aldrrch, Esq iR
Nevada Bar No: 6877

Las Vegas NV- 89146
- (702) 853=5490 -
702)227-1975 - - e

' 'Page,29' of. 3‘1 L

f;-At'torneyS f01 Respohderrts A. aei

. iNevertheleSS DefendantEaHJmchoseher attorney and_ratrﬁed_her ajc_t_ornev s oonduct As |

- .isuch the prlor orders_of the drstnot oourt are: not clearly erroneous and do no’t result in a,‘, i

) up hearmg, as default had been entered agamst Appellant Further Defendant Falhm has | - o

.‘faﬂed to demonstrate ’that the damages awarded to Respondent consntute an. abuse of 1.

1601 S: Ratbow BiviL Sulte 160 o R
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CERT[FICATE OF CON[PLIANCE
I hereby certrfy that I have read this app ellate brlef and to. the best of my knowledge

g the record to be supported by appropnate references t0 the record on appeal Ri understand

g VWlﬂl the requuements of the Nevada Rules of Appellate Procedure e

DATED th1s Z’f’”‘ day of December 2011 } IR
3 T C ALDRICHLAW FIRM LTD
. By |

Aohn P: Aldrlch Esq .
. f/Nevada Bar No. 6877 -
v/ 1601 8. RambowBlvd Smte 160
..~ .Las Vegas, NV 89146 »
R 7023 853 5490°. '
io4(702) 2271975 L
Az‘torneys for Respondem‘s

. Paged‘30 of_31:’ ‘

i mformatwn and bellef it 1s not frlvolous or mterposed for any unproper purpose T furt'her ',7"‘ T
.Tcerufy that thls brzef comphes Wlth all applrcable Nevada Rules of Appellate Procedure RO

E '1n partrcular NRAP 28(e) Wthh requ1res every asseruon m the brief’ recardmg matters 1n L

4 that I may be subJ ect to sancuons m the event the accompanymg brlef 1S not m eonforrmty o
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2 | ~ The under31gned does hereby cert1fy that on theo7~7 : day of December 2011 atrue| v. '
. __and_correct_copy_of_thls_RESPO_N])_ENI_S' ANSWER]N G .BR]EF was d. osﬂ:ed for e

maﬂmg in: the. Umted States. Ma11 ﬁrst class postaoe prepaud to the fo]lowmg

--John Ohlson, Esq B
275 Hill:Street, Suite. 230 e

-Reno, Nevada: 89501 -
Attorney for Appellam‘

‘ -JeffKump,Esq N

1l Marvel & Kump, Ltd

I 217 1daho.Street .

- Elko, Nevada 89801. ¢ .. UL
‘ Atz‘o: ney for Appellam‘ T

:-.!..4..
.
.
8"
2
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v IN THE SUPREME COURT OF THE STATE OF NEVADA

SU‘iSAN FALLINI, ' '
o Suprenie Court No.: 56840

Appellant,

s, : ' APPELLANT’S AMENDED

_ REPLY BRIEF
Estate of MICHAEL DAVID ADAMS, :

By and through his mother JUDITH ADAMS,

Individually and on behalf of the Estate,

Respondeht. : ‘ _
/ _ 5§
Pursuant to NRAP 28(a) and th1s Court’s Order of October 24, 2011, Appellant

Suélan Fallini, hereby submits Appellant’s Amended Reply Brief:
ISSUES PRESENTED FOR REVIEW . o |

. Combining the issues presented for review as stated in Appellants Opening Brief]
w1t!h the issues as stated in Respondent’s Answermg Brief the issues are as follows:
(1) Did the district court abuse its discretion a.nd commit reversible when it denled
& Defendant’s Motion for Leave to File Motion for Reconsideration?
' (2) May this court consider whether the dlstrlct court committed rever51b1e error by
vacatmg the jury trial, and determmlng damages? |
T' (3) May the Supreme Court consider whether the dlstfict court properly awar_d'ed
| damages in excess of $2.7 million to Respondents, Adams.
DISEUTED FACTS -

. - The procedural histofy and statement of facts have been laid out in detail in the

§
i

previous briefs filed, thus only the disputed facts laid out in Respondent’s Answermg

Brief will be addressed. Upon filing of the underlying action, Fallini acted prudently and

|
hiréd a lawyer who accepted responsibility for the case. She acted p

inquired about the case and was told it was “over.” She went back to her life as a rancher

Wiflef’ mother and grandmother. Appellant was sued in a dispute in which she had a
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- be aware that out here in the rurals, cows run on highways”(page 3, 1.24-p.4 1.1, Transcript of hearing for

- : : : : _ i
_petfect defense.! She had every right to assume that the matter would be routine. Her

lau‘;/yer then inexplicably, embarked on a course of inaction which resulted in her answer |

being stricken, her default taken, her jury trial right being abrogated, and a maséive
judgment entered against her. The judgment was awarded to the deceased’s ‘parenzts,

whpse only economic loss was funeral expenses

Fallini would emphasize that she did not discover Kuehn’s malpractice until June ‘

2, 2010 at which point she promptly fired Kuehn and hired new counsel Jt. Appx. II

- 142 143. New counsel appeared for Fallini on June 17, 2010. Jt. Appx. II, 87-88. In the

next 32 days a 11tany of motions were filed and the final hearlng held on July 19, 2010. Jt

Appx I, 242-244. The July 19, 2010, hearmg resulted in the final order that is appealed'

ﬁom denied the motion for reconsideration, dismissed the trial, and. continued with the
prove up heanng Jt. Appx. II, 242. In that hcarlng Susan Fallini was present and swom; Hin
to testlfy Jt. Appx. II 242, and p.26-27 Transcnpt of hearing for Appl1cat10n for Default
Judtgment _ , .

- The Dlstnct Court had discretion to give her relief, but abused that. d1scret10n
Regardless of pending malpractice actions and proceedings before the state bar, she has

bcegn' left With_ the prospect of financial ruin because of the actions of a member of the bar

! The trial court made several references to the open range status of the accident site: The Court stated “You should

Apphcatlon for Default Judgment). In addition, counsel asked the Court to take judicial notice of the fact of open
range during this colliquey:

Q: Do you know of your ewn personal. knowledge whether that stretch of highway is designated as !
oper range? 4 ’ _ ' | ' | !
. A: it is. ‘
| MR ALDRICH: 1 object to retevance. It’s prove up.
THE COURT: It doesn’t matter. I’'m aware that it is. ;'
! Go ahead.
!i . MR. OHLSON: If yeu are, Your Honor, you’ll take judicial notice of that?
THE COURT: 'mmmmﬁm4mm@mam® ' ' i

(p.2’;, 11.2-13, Transcript of hearing for Application for Default Judgment)

- _b6-
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of thls state. All th1s and no 1ssue in this case has ever been tried on the merits.

ﬁ ' ' REPLY ARGUMENTS

PoL THE DISTRICT COURT ABUSED ITS DISCRETION WHEN IT
DENIED FALLINI’S MOTION FOR RECONSIDERATION.

“SO long as it retains juriédiction over a case, a trial court “possesses the inherenf
procedural power to-reconsider, rescind, or modify- an interlocutory order 'for cause seen
by thé court to be sufficient.” Mullally v. Jones, 2010 WL 3359333 (D.Nev.), citing Czty _
of Los Angeles Harbor Div. v. Santa Momca Baykeeper, 254 F.3d 882, 885 (9th
Cir; 2001) Thus the denymg or grantmg of a motion for recon31derat10n is within the trjal
court s discretion. Dlscretlon is abused if the District Court’s decision is arb1trary or

capncmus or if it exceeds the bounds of law or reason. Jackson v. State, 117 Nev. 116,

' 120 17 P. 3d 998, 1000 (2001)

A trial court should reconsider, and reverse prior rulings made prior to final Judgment
whgn the prior decision is clearly. erroneous and the order, if left in place, would manifest
inju;stice. Masonry and Tile Contractors v. JolleJ;, 113 Nev. 737, 941 P 2d 486, 489
(1997) citing Lirtle Earth v. Department of Housing, 807 Fed 2d 1433 (8" Cir. 1986);
'Uniijted States v. Serpa, 930 F.2d 639 (8" Cir., | 1991).The Court’s ability to reconsider:is
not hampered by the “law of the case doctnne when the order reconsidered would Work a
mamfest injustice. U.S. v. Serpa, at 640 Fallini is not asking this court to reverse the
Dlst_r_lct Court’s ruling on its grantmg of summary judgment but must show that
reconsideration should have been granted ot";that order and the Order Strikiﬁg Fallini’s
Answer and Counterclaim A plenary’ review displays the District Cdurt’s denial df
Falhm s Motion for Recon51derat10n to be arbitrary, ignoring facts presented and '
unreasonably bounding its judgment by procedura] default rather that the mefits of the

CaSC

A. The Motmn for Reconszderatton Should Have been Granted as New Facts and
- I Circumstances Existed Justifying Rehearmg _

| A district court may reconsider a previously decided issue if substantially different

i
-7 -
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ev1dence is 1ntr0duced or the decision is clearly erroneous. Masonry and Tile Contractors
Assn of Southern Nevada v. Jolley, Urga- & Wirth, Ltd., 113 Nev. 737, 941 P.2d 486
(1997) citing with approval Little earth of United Tribes v. Department of Housing 807 F
2d ] 433, 1441 (8th Cir. 1986). Rehearlng should be granted where new issues of fact ior
law are ralsed supportmg a ruling contrary to the ruling already reached have been
presented Moore v. City of Las Vegas 92 Nev. 402, 405, 551 P. 2d 244, 246 (1976).

1 Fallini’s Motion for Reconsideration raised new issues of fact showing that it was
common knowledge that the area where the cow was hit was free range, in dlrect
oppos1t10n to what had previously been established through default Jt. Appx. II 149. 1t
also established that Fallini had been lied to near the beginning of the case and told by her
attomey that the case was over. Jt. Appx. II, 151-152. Although the Affidavits attached to
Fallini’s Motion for Reconsideration were unsigned they were accompanied by a 31gned
afﬁ;iavfc from Fallini’s newly retained counsel, detailing that signed affidavits would be
proauced as soon as they were received back. | Unfortunately, given that the hearing bn| .
this?i motion was held thfrtéen days later, Fallini did not hﬁvé the signed afﬁdavits back
prior to the motion being denied. Jt. Appx. II. 242-244._ It is important to note that Susan .

v Falliini was sworn in to testify at that hearing, and testified regardinig open range, p.26-27

Transcript of heéring for Application for Default J udgment, Jt. Appx. 11, 242. Further,'fche

factj that the area where the cow .was hit was open range was supported not only by

-unsigned affidavits but a Signed letter from Deputy Attorney General, Gilbert R. Garcia

on State of Nevada Ofﬁce of the_Attoméy General letterhead written on behalf of the

Nevada Department of Transportation, .statin.g that not only was the road where the

‘ac'cizdent occurred in open range but it was clearly marked as such. Jt. Appx. IL., 149. This

letter would have been properly considered by the District Court because the
circ}_lmstances are sufficient to show its accuracy. NRS 51.075. Aiso, the Court|
acknowledged that the area was open range. Footnote 1, infra.

See footnote 1, infra, and Susan Fallini’s testlmony, p.26-27 Transcript of hearing for App]lcatlon for Default
Judgment

i 8-
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Because the new facts presented to the court showed the prior rulings to be clearly
erroneous the District Court abused its discretion when it arbitrarily denied Falhm s

Motion for Recons1derat10n

:B. The Order Granting Partial Summary Judgment and the Order Striking Answer
ﬁ and Counterclaim were Erroneous and Manifested In]ustzce

The Orders that Fallini requested be reconsidered were granted at the time they

. : . . :I
were entered as the district court was forced to enter decisions based entirely upon

- Kuehn s repeated and blatant inaction, and not on sound factual basis and legal prermses '

Jt Appx II 143. The longstanding policy of law favors the disposition of cases on thelr
merlts Moore v, Cherry, 90 Nev. 390, 393-394, 528 P. 2d 1018, 1021 (1974) cmng
chhman v. General Motors Corp.; 437F. 2d 196 (CA 1* Cir. 1971), Bauwens v. Evans, |
109 Nev. 537, 539, 853 P.2d 121, 122 (1993). The orders entered were entered based pn
Kuehn s procedural failures and not on the merits of the case.

' The “facts” on which the Order Granting Partial Summary Judgment was based| -
were “conclusively established” through Kuehn’s failure to respond :[o Adams’ Request

f0r|| Admissions. Jt. Appx. I, 55-57. Although, failure to.respond' to requests for

admissions will result in those matters being deemed conclusively established even if the

- established matters are ultlmately untrue (Lawrence v. Southwest Gas Corp., 89 Nev. 433,

514; P.2d 868 (1973)) that rule should not be extended to establish “facts” purported that
were known to be false when propounded. A. Court’s interpretation of rules and leliw
"should be in line with what reason and public policy would indicate the legislature

mtended and should avoid absurd results." Stafe v. Qumn 30 P.3d 1117, 1120, 117 Nev.

709 (2001), quoting Gallagher v. City of Las Vegas, 114 Nev. 595, 599-600, 959 P.1_2d

519, 521 (1998). The method by which the “facts™ were established previously, cm_ﬂd‘

alsou “conclusively establish” that grass grows pink. Furthermore, the fact that the area

-where the cow was struck was open range was and is common knowledge in Nye Counlty

andﬁ the road on which the accident took place was marked with signs showing it to iﬁe
open range. Jt. Appx. I, 149. By continuing to allow a fact to stand, the opposite of]

9.
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~Judicial Conduct Canon I.

i

'Wthh is truth commonly known and could have. been established through judicial notice

if lltlgated on the merits, the District Court is encouraging attorneys to engage in unethical

conduct in v1olat10n of the Nevada Rules of Professional Conduct, spemﬁcally Nevada

' Rule of Professmnal Conduct 3.3.

. The commonly known fact that the area where the accident occurred is open ran'gc
renﬂders the Order Granting Summary Judgment erroneous. Holding Fallini liable for
more than $2.7 million resﬁ_ltiﬁg from the miscb_nduct of the attorney’s i'm_folved“ is
m.éﬂnifestly unjust. The District Court has a duty to exercise discretion to seek truth and
jusﬁce. When serious misconduct occurs a trial judge has an obligation to intervene sﬁua
spo%nte to protect lit'igants’ rights to a fair trial. DeJesus v.AF lick, 116 Nev. 812, 7P.3d 459,
466 (2000), Papez D.J., concurring. By denying 'Fallini’s Motion for Reéohsiderati()n the
Disf'trict Cqurt abused its discretion gnd failed to uphold the intégrity of the court. Code of

)

C. Fallini Should not be Bound by the Negligence of Her Attorney as She Too Was|
" a Victim of His Negligence and in no Way Ratified his Actions or Inactions.

, - Adams argues that Fallini shirked her responsibilities as a party to the litigation and
tha‘é! Kuehn’s negligence is imputed to her. In support of this proposition Adams citﬂes
Tahjqe Village Realty v. DeSmet; 95 Nev. 131, 590 P.2d 1158; 1161 (1979) overruled ;)n
othér grounds, and Moorev. Cherry, 90 Nev. 390, 528 P.2d 1018 (1974). In Tahoe Village
the j;appellants’ attorney withdrew without filing a responsive pleading. A month late'ra a
def%ult was entered against them. Appellants did not retain new counsel until four mdnths_ |
after their first counsel withdrew and three months after the entry of default.‘ Taﬁrbe
Villézge supra at 133. In Moore v. Cherry the appellants retained the same counsel to
represent them in the appeal that.they héd in the lower court, Whose- negligence and|
dlsregard of the rules caused their action to be dismissed. Moore v. Cherry supra at 395.
Until approx1mately June 2, 2010 Kuehn failed to commumcate the status of the

.case except to tell defendant that the case was “over and had been taken care of.” Jt.

Appx. II., 142, 151. Finally, Mr. Tom Gibson contacted Falhm and apprised her of the

N | -10-
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