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John P. Aldrich, Esq. -

Stephanie Cooper Herdman, Esq. , - FIFTH JUDICIAL DISTRICT COURT '
| Nevada Bar No. 5919 - , S

ALDRICH LAW FIRM, LTD. - > JUN 98 704

1601 S. Rainbow Blvd., Suite 160 , : o ; 4

Las Vevas, Nevada 89146 . . . : NYE COUNTY DERUTY CLERK -

(702) 853-5490 - L DEPUTY.

4 (702) 227-1975 fax

Attorneys for Plamz‘zﬁ’

THE FIFTH JUDICIAL DISTRICT COURT .
THE STATE OF NEVADA COUNTY OF NYE ’

Estate of MICHAEL DAVID ADAMS
by and through his mother JUDITH

ADAMS mdlwdually a.nd on behalf of the
Estate,

. CaseNo.: . CV74539 v
Dept.: - (2P

P-laintiffs,
vs. B

CORPORATIONS I-X,'inch_lsive,

- Défendants.

COUNTERMOTION TO STRIKE DEFENDAN T°S MOTION FOR RELIEF FROM
JUDGMENT PURSUANT TO NRCP 60(b) OR IN THE ALTERNATIVE,
OPPOSITION TO MOTION FOR RELIEF FROM
JUDGMENT UNDER NRCP 60(b)

Plamt]ﬂ J’UDITH ADAMS INDIVIDUALLY. AND ON BEHALF OF THE ESTATE OF |

MICHAEL DAVID ADAMS by and through her attomey of record I ohn P. Aldnch of Aldrich

Law Firm Ttd., hereby moves to smke Defendant’s Motion for Rehef Under NRCP 60(b) on the »

grounds that this Court does no’c have the Junsdrchon to render a Decision on a Motion for Rehef '

Under NRCP 60(b) after the return on remittitur by the Nevada Supreme Court and after the six
month trme period has elapsed Further thrs Motlon was filed ‘but was never set for heanng and as

such is a fugitive document.

J

A

. Pagelof 11
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Should the Court determine that the motion is properly before the Court, the Plaintiff opposes

"Mr:Aldrich involved in obtaining the judg_m‘ent‘, nor excusable neglect on the part of Defendant’s
counsel | . - |

- DATED this é*’“ day of June; 2014, | o
' ALDRICHLAW FIRM, LTD.

Jghn P. Aldrich, Esq. -

evada Bar No.: 6877 :
Stephanie Cooper Herdman, Esq.
Nevada Bar No. 5919 -
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146 ' '
(702) 853-5490
Attorneys fm Plamtz;j’

: POINTS AND AUTHORITIES
L

o STATEMENT OF FAcrs”‘
A. Procedural History -

ﬁled on’ September 5, 20131 in whlch it demed Defendant’s Mohon to Drsquallfy Judge Lane.
(Court Order, a true and correct copy of Whlch is attached hereto as Exhlblt 1. )

gtounds for the Motron for Relief from Judgment Pursuant to NRCP 60(b) as follows:.

W77/

! Although the Court records stands on its own, Plaintiff’s counsel noted a factual mistake

|l in the September 5, 2013 Order. On page 3.at lines 16-17, the Order indicated that the sanction

against Defendant was $5,000 and $500 per month It was actuaﬂy $500 per day

Page 2 of 11

the Motion for 'Relref from Judgment under NRCP 60(b) as there rwas no fraud on the part of

| The Court is Well aware of the long, comphcated, and well-documented procedural hrstory '

in this case Indeed, the' Court recenﬂy set forth much of that procedural history i inan order tha’t was |

- Inthe Court’s September 5 2013 Order, 1t addressed at least some of Defendant’s purported '
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- The Court will address each of Defendant’s arguments. _
1. . That the Court wrongly ruled agarnst Falhm [becanse she had a viable |

affirmative defense]. -
, In its Order of March 29; 2013, the Nevada Supreme Court affirmed the
. .D1str1ct Court’s determmatronmthls matter A party is not allowed to re-htrgate the -
issuein a post-Appeal motion. - This argument 1S moot.

3. - Thatdespite knowled oe that Kuehn was ne.qligentq the Court wronslv entered
3ud.qment against Faﬂi_nr : . . .

I 1ts Order of March 29, 2013 the Nevada Supreme Court affirmed the
District Court’s determination in this matter A party 1snot allowed to re—htrvate the .
issue’ ina post-Appeal monon Thls argument 1S moot. .

6. That the judgment by the Courtreflects a failure‘ to uphold and apply the law:
© . - 1o acty in a manner that promotes public confidence in the inte of the
judiciary: and so the integrity and impartiality of the 1ud_1e1arv can be ,

" maintained through post-appeal proceedmgs

This Court upheld and applied the law, as afﬁrmed by the Suprerne Courf’s
Order of March 29, 2013. This Court promoted public confidence in the integrity of
the Judrerary, by rulmcr pursuant to the 1aw, as afﬁrmed by the Supreme Court’
Order : o

Number 6 in the Court’s Order addresses essenttally the same arguments Defendant is ..
makmg avamst Plaintiff’s counsel, on]y in the context of the Court The Court s Well aware of -
] Plamtrft' counsel’s conduct throuchout this entire proceedrncr '

The fact is that Defendant has already raised these same issues before thls very Cou:rt mn thrs :

case, before the Drs‘mct Courtin. another case when it sued Mr Aldrich and J udge Lane, and before

the Supreme Court on direct appeal 1in this case That is demonstrated through the fo]lowmg -

documents among others
1. Defendant’ s Motion for Leave o Flle Motron for Recon51derat10n ﬁled around J uly
2,2010. A true and correct o py of that Motio ttached hereto as Exlublt 2;

2. ,Complaint.for Dectaratory Reliet, Case No. CV31449. This is an action filed by

Page 3 of 11
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Defendant in this case against Judge Lane and John Aldrich, among others. A true '

and correct copy of the Compléint is attached hereto as Exhibit 3. A true and correct

copy of the Order_dismissing Judge Lane is attached hereto as Exhibit 4. Mr.

| Aldrich’s éfﬁce has made multiple attempts to obtain a signed order dismissing him '

from the case from the Court in Tonopah, to no .av_ail. Mr. Aldrich’s office has

submitted -multiple Qrdefs, the form and content of which was agreed to by Mr.

Ohlson, but has never received a signed'order. ‘Attempts again in recent days have

been unsuccessful as well, so the prior proposed orders have beén attached as’

‘Exhibits 5 and 6.«

Appé]lantfs (Defeﬁdmt’ s) 'O_pening Brief from the direct appeai in this matter, étrue

w2

_ and correct copy of Whibh is attached hereto as Exhibit 7. Plaintiff refers the. Court

to bage‘:s 12-16 inparticulgr. _

I B.  Statement of Facts

The Court is also well aware of the underlying facts of this litigation. Consequently, Plaintiff -

will not restate them here.

Defendant’s Motion for Relief .ﬁ‘om ¥ ﬁdgment Pursuant to NRCP _60(b) is just another stall |

tactic intended to cause delay, harass. Plaintiff, cause Plamtlff addi’cioﬁal fees and costs, and give

Defendant miore time to dispose of assets (something that Becamé clear in her recent judgment

debtor’s exam). There is 1o basis in law or fact for the 4’1\./Iotion for Relief from Judgment.

o - v
,. COUNTERMOTION TO STRIKE
“Under NRCP-12(f), the Court may:

Upon motion made by a party before responding to a pleading or, if no
responsive pleading is permitted by these rules, upon motion made by a party within
20 days after the service of the pleading upon the party or upon the court’s own
initiafive at any time, the court may order stricken from any pleading anv .
insufficient defense or any redundant. immaterial, impertinent. or scandalous
eatier. ‘ :

" Page4of 11.

1012



L

N

co -~ N L

O

12
BT

14
15

16
17

18 | asitis about procedure More than thirty (30) days has passed smee the (‘lCClSlOIl from the Nevada .

19
- 20

21

2
3
24
25

27
28

NRCP 12(f) (emphasis added). | |
t has been stated that the Nevada Supreme Court finds it to be “bad practice” to strike a
'mo’uon Lamb v. Lamb, 55 Nev 437,38 P.2d 659 and Lux v. Lzu 66 Nev. 337 38-(1949). The

reason that the Nevada Supr eme Court has: frowned on the practice is because the mefﬁcrency that

it gives for the control of the courtroom Both 31des tend to Want therr matter heard ﬁrst We do

not foresee that as a problem in the current. case.

This do curnent was ﬁled Wrth 10 hearing 1 notice and four ‘years outside of the time perlod for- 1
the filing of such motions. ThlS 60(b) motion follows a jury demand that was filed for no reasona

- eouple of monﬂas ago. | o 4 o
10

11 } arguments W]nch have been made in the Nye County District Court in the current case, as well as in t

T.be Nye County action where the Fallmr’s sued J ohn Aldrlch Esq and Judcre Lane. The. arguments

have also been made to the’ Nevada Supreme Court. The Nevada Supreme Court has affirmed the - :

Nye County Drstnct Court The case agamst the ludge and Mr Aldrich. -was dlsrmssed w1th
preJudrce

The arouments are recycled, redundant and are no more noteworthy now rhan they were |

TUIMErous times before. The Motion to Stnke ﬁled by the Plamnff is fiot about advocacy-as much - .

Supreme Court and the Judgment amount has been reduced in comphance with- The remand order '

The Plam’uff does not want a flurry of appeals about this Court’s denial of a NRCP 60(b) motion
lnch should have never been filed. -
OPPOSITION TO MOTION

In the event the Court finds Defendant’ sMotion to be proper and will decide it on the merits,

Plaintiff opposes Defendant’s Motion. The 0rouuds for the Motion to Strike and the Opposi’don are

essen’uarly the same, so the arguments are mco*porated as o bo‘dj e Motion to Strike and the”

Pagt5of 11

As demonstrated above rhrs Mo'uon for Rehef from the .ludgment is filled with redundant
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‘Opposition.
A.  TIMELINESS . . ,
, Defendant’s Moﬁ_on is clearly not timely. Rule 60(b)(1) suikeé a balance between finality

il of judgmehts and fairness in the prq'ce:edjngsh It imialicates the Court’s institutional integrity and .

enables the court to 'maﬁage its own affairs. NRCP 60(b) states, in pertinent part:

On motion-and upon such terms as are just, the court may relieve a party or a party’s legal
representative from a final judgment, order, or proceeding for the following reasons: (1)

* - by due diligence could not have been discovered in time to move for a new trial under Rule
- 59(b); (3) frand (whether heretofore denominated intrinsic or extrinsic), misrepresentation

prospective application. The motion shall be made within a reasonable time, and for
reasons (1), (2), and (3) not more than 6 months after the proceeding was taken or the
date that written notice of entry of the judgment or order was served. o

NRCP 60(b) motions :alsc_q‘ have to be brought within a reasonable time, and not more than
: 'six months after the proceeding Waé taken,. or written noﬁcé of entry of the judgment was served. -

NRCP '60(b). “The clock does qbt- magicaﬂy start all over again if the judgﬁflent amount — not the

judgment itself _is modiﬁed-thibugh rermttltur To the conﬁary,iPlaintifE couid have executed on

‘the jﬁdgmenf throughout the -pehdehcy of the appéél.' The merits of thg jﬁdgm_ent were upheld on
‘appeal. To a]l'_owﬂ_le date of ,thévcorr_écted orderto 'b_'ecdmé' the new starting date for a 60(b) motion

would completely negate the rulé, deﬂjﬁrisdictionél laws, as well as the mandatory Supreme Court

appe':a'll deadlines, and do s*tibstanﬁal harm to the need for ﬁnali;cy of acase. Since nothing new is
being offered in the motion, Fallini is barré;d from bringing this uﬂﬁrﬁelj motion. a

- This Rxﬂe’GO(b)‘ motion is, legally, a fugitive dbcumenfﬁ ‘The Motion -puxports to set aside

the judgement under 60(b)(1) and 60(b)(3). 'T_he sﬁ(—month time period to set judgnien’cs aside
under NRCP 60(b)(1) is not tolled by an appeal of the final appealable judgment which the Court
ordered in June 2010 Deféndant would have this Court believe that the six-month period begins’

after the Supreme Court does a remittitur and the amount of the jt

' De;fendan{ fails acknowledge the fact that 1n order to appeal to :the Nevada Supreme Court, the

Page 6 of 11

Mistakes; Inadvertence; Excusablé Neglect; Newly Discovered Eviden'ée; Ffﬁmd, Etc.
mistake, inadvertence, surprise, or excusable neglect; (2) newly discovered evidence which |-

“or other misconduct of an adverse party; {4) the judgment is void; or, (5) the judgment has . .
been satisfied, released, or discharged, or a prior judgment upon which it is based has been- |.
“reversed or otherwise vacated, or it is no longer equitable that an injunction should have.
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judgment had to be a “final appeatahle judgment”  The actual content, law and decision of the
original Judgment did not change. The Defendant does not get another bite at the apple.

| “fraud upon the court.” Defendant uses. the grounds 1nterchan°eab1y through the motion. The

Courtis already well aware of the cir cumstances herein and the Nevada Supreme Court was already

bnefed and afﬁrmed Despite all. of the forums rev1ew1nc this information over. the past four years,

' Defendant (Wlﬂ'l 10 legal basis) asks this Court to determme whether excusable necleet happened

in thls case (agam)
sm—month period is an outs1de extreme time limit. In Stoecklein v. Johnson Elec. Inc., 109 Nev.

extreme limit of reasonableness." d .
B. ISSUE PRECLUSION | ‘

Defendant's motion — and the 1ssues ralsed therein — 1s barred by the doctrme of issue
preclusmn The four elements for i issue preclusmn are: | ‘ »

(1) the issue dec1ded in‘the prior litigation must be 1dent1ca1 to the issue presented inthe
: : current action; .

2) the 1mt:ra1 ruhng must have been on the ments and have become ﬁnal

3) the party against Whom the judgment is asserted must bave been a party or in pr1v1ty
with a party to the prior litigation; and _ , ‘

) the issue was actually and necessanly hngated
See Al tara V. Wal Mart Stores. Inc. ., 321P3d 912 916 Nev. 7014)

Issue pleclusron applies here Regaldmo the-first element the issues Defendant raises were

. decrded in this very case, the merits of w}:uch were then appealed 10 the Supreme Court and affirmed.

By the way, these issues weré also ht1gated in the other action ﬁled by Defendant (as a Plaintiff

against Aldnch aud Judge Lane).. This element sup orts the application of issue preclusion.

Page 7of 11 |

Defendant attempts to state that the NRCP-60 motion is for (1) excusable neglect’ and @ |

Recardmg a 60(b) motron the Nevada Supreme Court has made it ext:cemely clear that the:

268,272,849 p.2d 305 (1992). The Supreme Court stated that "the srx~month period represents the |
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The second element also supports implementation of the doctrine of issue preclusion. The
m1t1a1 ruhncr that is now being? rehashed became ﬁnal when this Court ruled in Plaxnuff” s favor, and
that ruling was afﬁrmed by the Nevada Supreme Court. - ' o

The third element is met as well. Falhm was and is a party to the this lawsuit. As for her

attorney s failure 1o represent her, Wthh led to the trlal judge granting parttal summary Judgment

‘it should be empha51zed that Mr. Ohison Ohlson represented the Defendant on the Opposrtmn to Default
IE) udgment, Motion for Reconsideration andmthe appeal. He also represented herin the. other state
' court action (naming Aidrrch and Judge Lane as detendants). As such, the argument that Defendant |
Il was not adequately represented for the same issue is 'patentljt inc'orrect as he Was the one who did
everythmg from the prove-up of the Plamtiff's damages all the Way to the Supreme Court’ :
1 affirmation of the Judgment '

The fourth factor is present as Well These ’matters ‘have been aetually and necessarily
hucrated in ﬂ:llS case, before the Suprerne Court, and in the separate lawsuit against Aldrich and

Judge Lane. V\fhen this case was 01ven to the Supreme Court, the oncmal su1t had already been fully

and ﬁna]ly ad;uchc:ated When the Nevada Supreme Court ruled agamst afﬁrmed the merlts of the ,
, Judvment (after. conmdermg the same arouments b1 ought by Defendant in this Motion), every issue

that could have ever been brought was fully htrcrated and ﬁnally adJudleated.

To the extent Defendant’s eounsel is frying to 1gnore the Supreme Court's deorslon and

{| resurrect the ments of the underlylno case the issue being ralsed NI0W is absolutely 1dent10a1 tothe

one that -Was,ongmaﬂy raised. The initial ruling was not only on the merits and beeame a final

judgment, but it was also affirmed by the Nevada Supreme Court. This case 1s-squarely within the

Neyada case law recrarding the cessation of cas‘es'. that have claim or issue preclusion.

~ The superfluous rnotlons and strange Jury demand by-the Defendant is nothmg more than a -

game of cat and mouse. Atthis pomt in the 11t1gat10n the Nevada Supleme Court affirmed the case -

and correoted the amount The case is done, other than collectlon

Page 8 of 11
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C. FINALITY

Finality in litigation has particular importance in our system of justice. Finaiity s‘ecures the

nothing for the future comlderatron of the court.” See e.g., Alper v. Posin, 77 Nev 328,330, 363

1t Sierra Nevada SM Co., 10 Nev 405 (1876) In fact, the doctrme of preclusron prohibits the |

| 1258.ct.2491, 2500n16(2005)-rawzo'r v Nat’ZScreehSéwice Corp., 349-U-s 322,326 (1955).

In this case, the Defendant eon’unues 10 dlsrupt the finality of the justice system. To remind
‘the. Court of the tortured hrstory of this case: '

The Decedent passed away on July 7, 2005

On Mareh 1, 2007, the mstant case was eommenced

‘On, Auffust 12,2010, ﬁnal Judgment was rendered by the Nye Drstrlct Court

On September 7,2010 an appeal was ﬁled by the Defendant to the Nevada Supreme Court

“counsel and others

On July 11 2011 the separate actlon was drsn:ussed

of post-judgment interest.

On April 28,2014, the Nye County District Court entered an amended judgment' which was
judgment rendered by the Nye County District Court in 2010.

Page 9 of 11

peace and 1epose of society by ﬁna]ly resolving disputes between pames Once a court renders al
Judgment it is ﬁual and b1ndmg on all partres The Nevada Supreme Court has descnbed a final
Judgment as one “that dlsposes of the | issues presented in-the case, determines the costs, and leaves }
P. ?d 502, 503 (1961); Magee et al. v. Whitacre ez‘ aZ 60 Nev. 202, 96 P 2d 201 (1939) Pe7 kins v.

' pa:rtles and thelr pr1V1es ﬁom rarsmg, in future suits, 1ssues actually 11t10rated as well as issues that | -

were not litigated but have a close relauonshlp Wrth_the ongmal claim. See S. Pac. R.R. Co.v. |
United States, 168 U.S. 1, 48-49 (1897); San Remo Hotel, L.P: v. City & County of San Francisco, |

. On January 31, 2011 a separate ac’uon was ﬁled by the Defendan‘c abamst the Court instant
‘On January 31,2014, the Supreme Court edited their original opinion to-include the amoumnt |

- amended only as to correct the amounts of interest but did not affect the merits of the final -
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On May 20,2014, the Defendant’ s'filed a Motion for Relief from the J udg_ment Pursuantto
NRCP 60(b). o ) ' '
This case is finalized. This Motion is not appropriate. '

Iv. .
‘ CONCLUSION |
- Defendant’s Motlon for Rehef from J udgment Pursuant to NRCP 60(b) should be strlcken
It is a fugitive document the matter has a]ready been finally declded itis gro ssly u;ntlmely, and The
Motion itself is barred by the doctrine of issue preclusion.

To the extent that the Court determines to consider the Mo’uon, it should be demed for the

-same reasons. This-case has been demded at the district court level, appealed, and aﬁﬁrmed

Defendant has tried to raise. the same 1ssues in a separate lecal pxoceedmg, but was unsuccessfal
there as well. If the Court does not strike the Mo’aon, it must at 1east deny the Motlon
DATED ﬂ;us 6 = day of June, 2014

ALDRICH LAW F[RM,'LTD.~

J/L/&xfu

P. Aldrich .

Ne ada Bar No. 6877

Stephanie Cooper Herdman
Nevada Bar No. 5919

11601 S. Rainbow Blvd., Ste 160 -
Las Vegas, NV 89146 -

(702) 853-5490

Attorneys for Plazntgj’

. Page10of 11.
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CERTIFICATE OF SERVICE

| hereby cemfy that on the Qgéd;y of June, 2014 I malled a copy ' of the Motion to Strlke
orin the Alterna’ave, Opposmon to Motion for Relief From J udgment Under NRCP 60(b) n
a sealed envelope, 1o the following and that postage was fully p&ld thereon:
John Ohlson, Esq. - -
275 Hill Street, Suite 230

Reno, NV 89501 .
Attorney for Defendeant

EMW

An employee ﬁ(ﬁdﬁch La&v Firm, Ltd

Page 11 of 11
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ESMERALDA, MINERAL AND NYE COUNTIES

Estate

SUSANFALLINT; DOES I-X, and ROEf |-
CORJ?ORATIONS I-X; mclusrve e

e
-

‘ ’%ﬁ
§=%«u
JJS:\_::

Case No. C\f 24539 -' : o FEBEQCA: BPsL.ARD
Dept. 28 | - 03 SEP -5 A 9

"IN THE FIFTH JUDICIAL DISTRICT CQURE. 9;5 rerE e
' STATE OF NEVADA, IN AND FOR THE COUNTY Y_E

\x

ESTATE OF MICHAEL DAVID ADAMS
by and through his mother JUDITH
ADAMS, individually and on behalf: of the

‘Plaintiff,

¥s. S .. COURT-ORDER

Defendants ‘

N PROCEDURAL HISTORY o

On or: about November 29, 2006 Plaintiff filed a Complamt in Clark -

County On ]amlary 31 2007, the case was transferred to ﬂ:us Court On.
March 14, 2007, Dcfendant ﬁled an Answer and Counterclan'n On. March
14, 2007 Defendant also filed a motlon to change the fomm to Tonopah
Plamtlff’ ﬁled an opposmon on March 26 2007. A hearmg was held on

Aprll 30 2007 and an order denymcr motlon 10 change forurn was ﬁled
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ESMERALDA, MINERAL AND NYE COUNTIES

On March 30 7007 Plamtlff ﬁled a Reply to the counter claim. On
Ootober 23 2007 Plalntxff ﬁled a case conference report On Apnl 7, 2008

Plalntlff ﬁled a Motlon for Partxal Summary J udgment. On May 16

‘2008 Plamtlff filed a Monon for Parttal Summary Judgment J omders were

made on May 20, 2008 No oppos:t’non was ﬁled A hearmg was held July

' 14 2008 On July 30, 2008 an Order grantmg Parttal Summary Iudgment

was fﬂed
On September 22, 2008 P1a1nt1ff ﬁled Monons regardlng dlsoovery

Vartous motlons 1o eompel hens ‘notices etc were ﬂled through March ‘

2009 A hearing was held November 10, 2008 and more time was gtven A .

hearmg was held on Apnl 27, 7009 and defendant 5 cou:nsel ‘Was sanct1oned

{57 50 held in aoeyance and an Oroer grantmg Ivionon to pompel cnscovery

was granted

On May 5, 2009 Plam’nff ﬁled a demand for Jury trial. An order

settmg mal Was ﬁled on May 20 2009 ‘and Tune 24 2009. On Tune 16, 2009,

P1a1nt1ff ﬁled a Motion to Strlke defendant’s Answer and Counterclalm

Defendant filed an Opposmon on July 13, 2009. A hearmg was held on July

‘ 13 2009 Defendant S counsel was sanct1oned $750 from the prev1ous |
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he'aring and $1000. An Order denying plaintiff’s motion to strike was filed

on July 17,2009,

On Aucust 31, 2009 Plamtlff ﬂled a-Motion for an Order to Show

Cause Why Defendant should not be held in contempt It was granted on

Octobe_ 8, 2009 On November 4 2009 an Older Wwas ﬁled striking

defendant’s answer and counterclann On February 4,2010, a Default was

-ﬁled

On Apnl 7,2010, Plamtlff ﬁled a Motlon for an Order to Show Cause

Why dexendant should not be held in eontempt An order was oranted on

Aprﬂ 26, 2010 A hearmg was held on May ’74 2010. Tom Gibson appeared '
.for Haﬁ'y Kuehn Defendant’s counsel was sanctloned $SOOO and $500 per |
_ vmonth until he gave dlscovery An Order was ﬁled on June 2, 1.010
On June 17, 2010 John- Ohlson s"ubstltuted for Harry Kuehn On June
124,2010, an Apphcatlon for Default Was ﬁled An Opposmon to default

was ﬂled that same .day.»A Re_ply Was,ﬁled on July 21, 2010. On .Tuly 6,

2010, aMotion for Reconsideraﬁon was filed. :
| A hearing -Wes Theld on Jﬁly 19,2010, re: application for default,

opposrcmn to application and defendant s motion for reconmderahon

Default was granted and reconslderauoq demed On July. 2 1, 2010 Plam’rlff
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filed a reply. to defendant’s epposrtiOn for defeurlt; and an Oppesiﬁon 10
plaintiff’s motlon for reconsrderatron n |
On August 12, 7010 an Order grantrng default and denymg reeonsrderatron
was ﬁled |

On September 10 2010 Defendant filed a notrce of Appeal On |
March 29 2013, the Supreme Court 1ssued an Order afﬁmnng the Dlstrrc’t
Court ’Dut remandmg for anew hearmg regardmg part of the damages
’awarded An order denymg rehearmg was ﬁled on June 3 2013. An order :
denymg en bane reeonsrdera’non was demed on July 18, 2013 An order
derrymg rehearmg was ﬁled on August 14, 2013

On August 20 2013 Defendant ﬂled a Motlon to Dlsquahfy Judge

'[hrs order follows

DEFENDANT’S ARGUMENT

In her Motlon to Drsquahfy Falhm argues the follo*wmg

affirmative defense which sets forth that she is not 11ab1e ror damages (Motion p.
2’ lines 7, 20-24; p. 3, lines 21- 24). '

.2. That the Court wrongly failed to notice Fallini that her attomey Kuehn was
being negligent (Motion p. 2, lines 18-19, 25-28).

3. That despite knowledge that Kuehn was negligent, the Court wrongly entered -

-4, That on appeal, the Supreme Court remanded this case on the issue of damages
‘ (Motron p. 4, lines 3-4, 7).

1 That the Court wrongly ruled agaxnst Fallini in this matter because shehadan

judgment against Fallini (Motion p. 2, lines 12-17, 23-25; ‘p.3-4, lines 24- line 2).-
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ESMERALDA, MINERAL AND NYE COUNTIES . .

5 That Fallini has sued Judge Lane (Motion p. 4, lines 4-6, 8). S
6. That the judgment by the Court reflects a failure to uphold and apply the law

~ and to act in a manner that promotes public confidence in the integrity of the -
judiciary where there is clear evidence of egregious misconduct by an officer of
the Court, and so the integrity and impartiality of the judiciary can be maintained
frough post-appeal proceedings (Motion p.4, lines 9-11, 17-19). ‘

7. That ﬁhe Court is inv_ested in the outcome of the case (Motion p4 line 1_5).'

| NEVADA RULES OF JUDICIAL CONDUCT

~ Defendant moves the Couttto disqualify 'pursua_nf to the Névada
Ruiles of Judicial Cohduct Rules 11, 1'.2,‘ 2.2, and 21 1 ‘which s_tsfcc as
s | |

A judge shall comply with the law, incuding the Code of Fudicial Conduct. (1.1)

..impropriety and the appearance of impropriety. (1.2) A judge shall uphold.and

QD
Disqualiﬁcﬁtion.

judge's impartiality might reasonably be questioned, inchuding but not limited to
the following circumstances: - . Lo '
© (1) The judge has a personal bias or prejudice concerning & party or 2

~ proceeding.

. gpouse or domestic partner of such a person is:
Lo (a) a party to the proceeding or an officer, director, general pariner,
" managing member, or "trustee of a party; =
" (b)acting as a lawyer in the proceeding;
() & person:who Hias more than 2 de minimis interest that could be
. substantially affected by the proceeding; or '
(@ likely to be a material witness in the proceeding.

A judge shall act at all times in.2 manner that promotes public confidence in the-
independence, - integrity, ‘and impartiality of the judiciary’ and shall avoid

apply the law, and shall pe,iforin all- duties.of judicial office fairly and impartially. -
(A) A judge shall disdualify’ himself or herself m_.any proceeding in which the

vp:arty‘s lawyer, or personal »lcciowledge of facts that are in dispute in the

(2) The judge' knbws that the .jﬁdge, the judge's spouseA'or domestic
- partner, or a person within the third degree of relationship to either of them, of the -
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(3) The judge knows that he or she, individually or as a fiduciary, or the
judge‘é spouse, domestic partner, parent, or child, or any other member of the

" subject matter in confroversy Or in a party to the proceeding.
(4) [Reserved.] o '

statement, other than in a. court proceeding, judicial decision, or. opinion, that
. commits or appears to commit the judge to reach-a particular result or rule in a
particular way in the proceeding or controversy. ‘ : : '
", (6) The judge: _ ' . .
(a) served -as a lawyer. in the matter in coniroversy Or Was
associated with a lawyer who participated substantially as a lawyer in the
" matter during such associatior, i :

-participated personally and substantially as a lawyer or public official
. concerning the proce 1

‘opinion concerning the merits of the particular matter in controversy;
© (c) was a material witness concerning the matter; or C

(d) previously presided as a judge over the matter in another court.

1
-t

(B) A ju'dge'shall keep informed about-the judge's personal .and fiduciary "
_ economic inferests and make a reasonable ‘effort to keep informed ‘about the.
personal economic interests of the judge's spouse or domestic partner and minor

q%_lildrér_i..re,siding_ in the judge's household. (2.11)

" HOLDING

- The Cburt _wm address.each of Defendant’s arguments.

1. That the Court wrongly ruled against Fallini.

In its Order of March 29, 2(_) 13, the Névada Sypreme Court affirmed

| the District Court’s determination in this matter. A"party. is not allowed to Te-

. liﬁ_gate the issue in 2 poét—Appeél’nioﬁon. This arguﬁaé‘nt is moot.

9. That the Court wrongly failed to noticé Fallini thaf her attorney Kuehn

1 was being negligent.

judge's family residing in the judge's household, has an economic interest. in the.

(5) The judge, while a judge or a judicial candidate, has made a publicA :

(b) seived in governmental ,,.cmployméﬁt and in. such capacity '

eding, or has publicly exptessed in such capacity an -
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"‘he Court had no duty to persoua]ly notrfy Falhm and Faﬂmr has
fajled to cite to & statute O case 1aw that sets fofth sueh a 1ega1 requuemeut

If such. a duty exis‘ts it Would h‘avebeen h‘elpful to erte 1t to 'the Drst_net,

: ourt during Fallini’s Motron for Reoonsrderatlon or to the Supreme Court

on 'Appeal. This is 2 matter that should have b_e_en argued on Appeal Farlure

to do sohas waived the issue.

3. Thar desmte krrowled,qe that Kuehn was neghaeut the Court Wrongly
entered judgment agamst Fallini. '

In 1ts Order of Mareh 29, 2013 the Nevada Supreme Court afﬁrmed

| the Drstrret Court 8 determmatlon m thts matter A party 18 not allowed to

~re—11t1gate the 1ssue in apost—Appeal motrou Thts argument is moot..

1 4. That on appeal the Supreme Clourt remanded tlus case on the 1ssue.of ~

damages.

Iu 1ts Order of March 29, 20 13 the Nevada Supreme Court afﬁrmed
the Drstrmt Court sin all 1egal issues. In determmatron of damages the
Court Was upheld n part and remanded in part to correct the award of
separate damages for Joss of probable support and 1ost eCONOmic

opportunity; A remand to re—deterrmne part of the damages is msufﬂcreut |

| grounds for disqualification.
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5. That Falhm has sued Judge Lane

~On J anuary 31, 7011 Fallini sued Judge Laue in case no, CV 31449
On Iulv 11, 2011 Judge Lane was summanly dtsmlssed from that 1awsu1t on
the grounds that Judges cannot be sued for their Jud1c1a1 acts and are entitled
to absomte 1rrm:1umty Aparty is not allowed to forum shop for a dlffereut

Judge by ﬁhng a frivolous 1aw suit. agamst the Judge in order to force the

. Judge o Tecuse from thelr case. See U.S. v. Studley, 783 E. 2d 934 940 (9th

& Cir 1986) “a Judge is not d:rsquahﬁed by a htwant 8 su1t or threatened sult

'against' him.” This .,argumeut 1acks merit, _

6. ‘That, the judement by the Court reﬂects a fatlure to unhold and aoolv the

1 law: to act in a manner that promotes public oonﬁdence in the integrity of -

the 1udrolary and so the integrity and impartiality of fthe j mcncrarv can be
mamtamed tbrough post-app: eal urooeedm

ThlS Court upheld. and apphed the 1aw as afﬁlmed by the Supreme

Court s Order of March 29, 2013 Tlus Court promoted pubhc conﬁdenoe in

the mteprlty of the Judlc1ary, by ruhng pursuemt to the law, as affirmed by
the Supreme Court’s Order :
It should be noted that all the pattles n ﬂllS matter were. strangers to’

the Court exoept aftorney Harry Kue}:m who has praotlced n thls
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Jumsdlctlon for-over 20 years and with whom the‘ court has had a friendly .

and res’aectful relatmnshlp In the course of the htlcratlon it became known

to the Court that the Fallini’s owned a ranch in thls juris dlctlon This Court"

made multlple attempts in thls matter to motivate Kue}m to act propeﬂy, m

part thanks-to the courteous patmnce of the opposmg s1de S counsel.

Accord_ngly, it could be argued that if the Court Would have been blased hil

_ any Way, 1t Would have been for Keuhn and the Falhm s, not the stra.ngers

appcanng ﬁfom out51de the Junsdlctlon But the Court has no blas or
appearance of blas

Py followmc the law, the Court demonstrated its m’cegnty and

‘1mp amalny Tms Court Wﬂl contmue to uphold the 1ntegr1ty and nnpartlahty'

of the Jucnclary through post—appeal proceedmgs by followmg the law. This :

ar gumsnt lacks mcnt.

7 That the Court is invested in: the ou’ccome of the case.

The Court has 1o mvested mteres‘c in this matter and Fallini fails to
cite What that 'mterést Would be. The Court has fonly followed the law. It has

no self-interest in who prevails.
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ESMERALDA, MINERAL AND, NYE COUNTIES

1 hlS isa ]nmted remand by the Nevada Suprcme Court and the
remammg duty for the Court as set forth i in the Supreme Coun Order of

March 79 2013 is to correct the award of sepalate damages for both loss of

probable support and 1ost econormc opportumty ThlS is 2 sxmple issue, and

the Court will continue to ethlcally apply the 1ELW to the facts n th.lS matter

This a:rgament 1acks merit.

CONCLUSION |
As shown above havmg falled to set forth any sufﬁcnent grounds,

Defend_ant’s Motion to Disqualify ‘is HERERY DENIED B |

S

. DATED this 5® day of September, 2013.

BISTRICT JUDGE
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ESMERALDA, MINERAL AND NYE.GOUNTIES
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| security numbe; of any person.. . -

CERTIFICATION OF MAILING

* The undersigned hereby ocertifies that on the 5™ day of Septemb'e.r., 2013, he

mailed copies of the foregoing COURT ORDER to the following;

JOHN P. ALDRICH, BSQ.

| ALDRICH LAW FIRM, LTD.

1601 S. RAINBOW BLVD.,, SUITEiso |
LAS VEGAS, NV 89146

JOHIN GHLSON, ESQ. -
275 HILL ST, SUITE 230
RENO, NV 89501
Tanner L. Shaﬁa Esq
Law Clerk to Judge Robert W. Lane
| VR E AF}‘«‘IRMATION

The under51gned hereby afﬁrms that this Court Order does not contam the soclal

Tanncr L. Shaxp,ﬁsq‘; : :
- Law Clerk to Judge Robert W. Lane
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John Ohlson, Esq.

Bar Nummber 1672

BOWEN HALL-OHLSON & OSBORNE
555 South Center Strest

Reno, Nevada 89501 .

Telephone (775) 323-8678

Az’z‘omeys for Susan Fallini

FIFTH JUDICIAL DISTRICT COURT OF THE STA’I’E OF NEVADA

INAND FORTHE COUNTY OF NYE

Tk Kk k%R

Estate of MICHAEL DAVID ADAMS,
By and through his mother JUDITH ADAMS,
Indzwdually and on behalf of the Estate, - - L
- CaseNo.: CV24539
"Plaintiff, ‘ o ,
Dept: No.:. 2P
vs.- -

SUSAN FALL]N.[ DOES I-X, ad

‘ ROE CORPORATIONS I-X, inclusive,

Defendzmt. :

AND ALL RELATED CLAIMS, o

MOTION FOR. LEAVE TO FILE MOTION FOR RECONSH)ERATION |

Comes Now, Defenda.nt SUSAN FALLJNL by and thouvh her counsel of Iecord, Iohn

Ohlson, Esq. and moves this Court for leave to file herem a Mo’uon for Reoonadera’uon i the}.

foz:m and subs'cance of Exhibit 1 to'the memorandum of points and authorities submltted herewith.
ThlS motlon is made and based on the memorandum of points and authormes submltted

heISWlth, and all the 1ecords files, and pleadmgs on ﬁle herein.

- District Coutt Rule 13(7) provides as follows:

| No motion once heard and disposed of shall be renewed in the same cause, nor shall
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the same matters therem embraced be reheard, unless by leave of the court granted
upon motion therefor, after no’tlce of such motion to the adverse parties.

Defendant seeks leave as reqmred by the Rule fo ﬁle herem the Motion For Reconsideration

Accordmgly, it is respectﬁﬂly requested that the motlon be gramted, and that defendant be

allovved to ﬁle herem, the motion, Exh1b1t 1.

' attached hereto as BExhibit 1, and mcorporated herem by reference As set forﬂl in the proposed

motlon, the motion is men“tonous and not mterp osed for delay

. AFFIRMATION
Pursnant to NRS 239B.030

The mder_s'igned does hereby aﬂrm that the preceding docuﬁien{ does not-c;oﬁtei.n the

social security number of any person.

Daled this f_-day of Jily, 2010, ~

" BOWEN HALL OHLSON & OSBORNE |

" Jo hisok; Eq. '

Bfr/Number 1672
589 S. Center Street -
Reno, Nevada 89501

~ Telephone: (775) 323-8678
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* CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), 1 hereby certify that I am an employee of BOWEN, HALL,
OHL’S ON, & -OSBORNE and that on tbis date I p.eréona]ly sered a‘true copy of the foregoing'

MOTION FOR LEAVE TO FILE MO’I’ION FOR R'ECONSIDERATION by the meﬂnod

“indicated ami addressed to the :fo]lowmcy

John P. Aldrich, Esq. . " X ViaU.S. Mail-
Aldrich Law Firm, Ltd. ~ Via Overnight Mail
1601 S. Rainbow Blvd., Ste. 160 - , Via Hand Delivery
‘Las Vegas, NV, 89146 o .~ _X_ ViaFacsimile
. ' - ____ ViaECF .

DATED this % day of July, 2010 .

An empioyee of Bowen
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SCHEDULE OF EXHIBITS

EXEIRIT 1: Motion for Reconsideration -
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' Indlwdua'ﬂy and on beha]f of the Estate

R.OE CORPORATIONS L—X, mcluswe

John Ohison, Esq.

Bar Nurnber 1672 :

BOWEN HALL OHLSON & OSBORNE
555 South Center Strest

Reno, Nevada 89501

Telephone: (775) 323-8678

Attorneys for Susan Fallini

FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
. INANDFORTHE COUNTY OF NYE

.....

Estate of M[CHAEL DAVID ADAMS
By-and through his mother JUDITH ADAMS,

Case No.: €V24539
T Plamhff ' ‘ .

. ~ Dept.No.:- 2P
Vs, : o

SUSAN FALLINL DOES I-X, and

Defendant -

AND.ALL RELATED CLAIMS. .. - '
: | C /.

'MOTION TO RECONSIDER PRIOR ORDERS .-

Comes Now, Défendant SUSAN FALLINI, by and ‘through her counsel of record, John| -

Ohlson, Esq. and hereby moves the court for its orders reconsidering prior orders:
) Gmﬁng Plaintiff’s Motion for Partial Simmary. Jadgment si gned on Tuly 29, 2008;

X)) Gran‘mng MD‘ElOIl for Suinmary Judgment in Favor of Counml-defendant, October 16,
2008; _ o

(3) Findings of Fact, Conclusions of LaW and Order Stmkmg Answel and Counterclaim, |

November 4, 2009
This motion is made and based on .the- pomts end authorities and afﬁdavzts sunmlfced

herewith, and all the Iecords, files and pxoceedmgs on ﬁle_];erem, and The~tesﬁmony to be had
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.3 1, 2007, over th:cee years ago. The prooedural history of this matter since t'hat ﬁme is accurately

v set forth n Plam’uff’s “Applzcaz‘zon Jor Defonlt Judgment Agazn.S'f Defendam Susan Fallzm ” ﬁled

by Plamtvﬂ on October 31,°2007. Smce the ‘requests for admission Were not denied earher than

‘ December 31 2007 ‘the;y were deemed admltted by default. Those adm1951ons estabhshed the

hereon.
Memorandum of Points and Authorities In Support of Motion for‘Recansidefation

Facts and Procedural History

The train Wreck that is ﬂ:llS case commenced with the ﬁlmg of the eomplamt on January

herem on June 24 010 TWO Orders of this Court, however, have so far been proven to be case

.determmauve F:rst, the Orde1 Granﬁng Pla:m’uffs Motion for Parual Summary Judgment. '

(7/29/08); and the Order Striking Answer and Counterclaim (11/04/ 09). -
The foundai:ior'x'fdr the Courts Order for Partial Summarj’Judgment lies in the faflure of

former Counsel Harry Kueﬁn-‘(hereinaﬁef Kuehn) to respond tO'Requests for Admission served

followmo “facts” for the purpose of thls case:

S 1. Fa]]ml 5 property is not located mtb:m an. “open range” asitis deﬁned in NRS 568. 35 5.

2.' Falhm isthe owner of the cow that is men’cxoned in the Plaintiffs Complamt on file herein |

(“subjeet cow”)

oy
b

. reﬂ'eetwe or lmmmescent tags.

4: The subj ect cow was not marked with a reflective or 1ﬁminescegt. tag.

5. The subject cow crossed a fence to arrive at the location of the subject accident described|

in the Complaint of file herein.
6. Fallini’s cattle had previously been involved in incidents with motor vehicles on the

-roadway.

It is the common prac’aee of Nye County, Nevada Ianchers to mark their cattle with| .
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'Rule 13(7), which provides as fo]lows

7. Fallini does not track‘the location of her cattle -vehile they are.:grazing away frond hee
property. |
8. Fa]]iﬁ_i'does not remove her cattle frond dme roadway when notified that _‘ct.xe. cattle are in a
‘roadwey | o
9. : The subject cow was not Vlslble at méht
10. Fa]hm was aware that the subj ect cow was not szlble at mght prior to ﬂ:Le me1dent that is
the subject of the Complamt on file herein.
| 11. The subJect cow, was in the roadway of SR 3'75 at the tlme of T.he mc1dent that is the

subject matte': of the Complamt on file herem

12;_ The subject cow 5 p:resenee n the roadway of SR 37 5 was the cause of the motor vehicle |

'aceldeni that is the subJect of 'rhe Complami on file herein.

' .1'3. Fallini did not know the loca’uon of the subJ ect cow at the ‘nme of the mc1dent that is the

subJ ectof the Complamt on ﬁle herem

14. The presence of & reﬂeeuve or 1ummescent tag on'the sub_]ect COW. would have made the

B sub] ect cow VlSlble at the time of the mc1dent that i is the subJ ect of the Complamt on 'flle '

herem.

The Order smkmg answee and counterclmﬁ of course, arose from Kuehn’s repeated
faﬂure even in the face of contempt c1‘canons and sanctions o respond to. dlscovery
The 01der for parﬁal summary Judgment established: defendant’s hablhty in.this matter,
and the order stt:rk:lng answer and counterclaim Teft the defendants mthe posmon of default '
| | 1L
Authorities

Since the Jachc stmut has not enacted local rules of practice, the firs st inquiry on.

the subject of motlons to reconsider rulings should be to the Dls1I10t Court Rules, and pamoularly
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No mo’uon once heard and disposed of shall be renewed in the same cause, nor shall
the same matters therein embraced bereheard, unless by leave of the court granted
- upon motion therefor, after notice of such motion to the adverse parties.

The Snpreme Court has recognized the propriety of motions for reconsideration under DCR
13(7). See Arnold v. Kip 123 Nev 410, 168 P3d 1050 (7007).

But when is it appropnate for the Court to reconsider, and reverse prior ru]mcrs (havmv been

made in the case ‘prior to ﬁnal Judgment)‘? "The authorities seem fo mdlcate that the standard is{

two-pronged. First, the prior decision must be clearly em’oneous, secomL .T'.he order must work a|

manifest i?y‘u,s'zz'ce Little Earthv. Départment of Housing 807 Fed 24 1433 (8“‘ Cir. 1986)." The

‘Court’s abﬂlty to recon51der is not even hampered by t'he “law of the «case doctrine” “Wwhen the

order reconsidered would Work a manrfest injustice. Umted States v. Serpa 930 Fed 2d 639 (Sm
Cir., 199 1.
T

Clearly Erroneous

Plamtxﬁ achlcved motory in this matter due to Kuehn’s fzulure 1o deny requests for

‘admission. The cssentxal Sllbj ect matter of which cstabhshed habmty and prowdedthat the area of| -

hlghway on Whlch the accldent occurred in this case was mot open range. It was ﬁthher

estabhshed, through failure to deny, t'hat defendant- failed in her responmb:hty to attached

reﬂecﬁve strips to her cows, as is the custom mthat part of Nye County

Both proposmons of fact are clearly eLIoneots. Attached hereto as Exhibit 1, is the letter|

of Gilbert Garcia, Esq Depifqr Aftorney 'Géneral for NDOT. M. Garcla states what everybody in

Nye Comnty seemé to know, that the area in which the accident occurred was, in fact, open range.

Further the affidavits of Susen Fallini (Exhibit 2) and Joe Fallini (Exhibit 3) support Mr. Garcia’s

statement. If the Conrt allows testimony at the hearing on this ﬁlotion, defendant will call several

L This 8™ Circuit decision was cited by the Sui)reme Court in Masonry and Tile Contractors v. Jolley 113-Nev. '

737, 941 P 24 486, 489 (1997) , in holding that the District Conrt properly gra:nted reconsideration of aprewously
decided issue that was clearly erroneous.

4.
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witnessesto testify as to the open range character to the area in question.

Because Mr. Keuhn failed to deny the plajndff’ s request for admission, the questions were ' ‘

deemed admitted: To compound niatters Kueim failed to oppose plaintiff’s motion for summary

Judoment The Court had no choice but to grant the motion for summa:ry Judgment even though '

the factual premise therefore is patently untrue. Had defendants been properly represented, the|

Court may Well have taken Jud1c1a1 notice that the area in questlon in ﬂf]lS case was open range.

‘ Instead, the Court was forced to accept a false factual premlse dueto Keuhn s faitures.

On the s1ibj eet of reﬂectwe stclps ‘Susan and Joe Falhm (Bxhibits 2 and 3) and long time|

brand mspector Chns Calt (Exhlblt 4) do, and can present evzdenoe that no such custom and '

pracﬂoe exists among ranchers m Nye County Once a:,aJn, the Court Was forced down Ahce S

Iabblt hole by Koehn, who allowed - ﬂ]lS preposterous pren:use to be estabhshed by virtue of

unanswered dlscovery :

: Beeause the Parttal Summary Judgment -Tests on factual falsehoods it is clearly,

erroneous. The first prong has been met. -

Manifest Injustice

Promptly after this case was initiated, defendant Susan Fallini retained Mr. XKuehn tof
represent her m the defense of this action. Kuehn ‘acoepted service for thedefendants on February -
22 2007, Until approydmately June 2, .'2010 Kuehn failed to commumicate the status of the case,

except to t.e]l defendant that the case was “over and had been taken care of.” Fmally, M.

Tom Gibson (apparently havmg been appnsed of Kuehn’s many derelictions in this case)
contacted defendants and gave them the bad news.

Defendants had no idea that they had been served with dtseovery tequeets. Deteﬁdants had
no idea that,‘ among those requests were Requests for Admissions, the failure to deny would
peoome case determinative. They had no idea they had been served with interrogatories (which

1

-5
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- served on them personally)

’ farlures and not on sound factual and 1egal premises. He has subverted the administration of]

justice.- He has further comphcated and' fmstrated,t’he efforts of plamuff’s counsel Who has

manifest mjustlce does not exist.

they - Would have promptly and easily answeled) ’I‘hey had 1o idea they had been asked for
documents which they would have promptly produced if: they had existed. Tne defendants were |
completely unaware that the lawyer they had hired and paid had failed-so miserably to protect )
their interests that every motion n:rade by plarnt]:Ef had gone unoppo sed They Were .ionora.nt of the

fact that the:r 1awyer had repeatedly exposed them to contempt citations (Whlch Were never.

'Ihe defendants would have been better off 1f they had proceeded m pro per. As s001 as|.
they dlscovered that their lawyer had faJled in hrs eﬂncal obhgatrons (competence) and had been
the engme of thls disaster, they consulted long trme counsel Who refen'ed thiern to new cormsel

without delay.

-

Rule 1.1 of the Nevada Rules of Professmnal Conduct provrdes as follows
s | A Tawyer shall provide competent representatron to a client. Competent
representatron requires the Jegal knowledge, S]CLU ﬂnorouuhness and preparatron
, reasonably necessary for the representauon

Kuehn’s hreach of this reqmrement of- professmnal responsrbﬂrw not oply brought this

umjust result upon }:us chent, but it forced the Court to enter dcclsrons based entlrely on hrs '

srlffeled along with the Court in his attempt to prosecute his client’s claim fairly and ethrca]ly i

thrs case does not represent. the “mamfest 1nJustlc of which the Supreme Court spealcs, then

Itis expected that- Kuehn and partner Gibson Wﬂl be subpoenaed to testify at the hearing
hereon, and possibly explain theimexplainable by shedding light on Kuehn’s mental condition.

V.

Conclusions

The Court’s Orders granﬁng partial summary judgment and stdking amswer and

,_6_
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they are based on false factual premlses

had been taken care of, she reasona‘bly believed that it was over with and did not-concem herse]f
Wlth it. Susan Fallini is blameless in thls matter. The fault- hes enﬁrely with Kuehn. To visit Ms
] Fa]JJm wfrh the consequences-: of Kuehn’s derehc’aons and mcompetence would mﬂy bnng about

‘a “mamfest mjustlce.

social security number of any pe:rson, _'

countercléjm merit reconsideration and withdrawal. Those orders are clearly erroneous because

Because Susan Falhm 5 lawycr failed to communicate Wlth her, she had no idea that the case

was proceedmg down its’ dlsastrous patb Because.she had been told by her lawyer that tbe case|

" AFFTIRMATION
- Pursuant to NRS 239B 030

The undermgned does hereby affirm that the preceding docm:ncnt does not contain the

Dated this 5_§ day of July, 2010.

BOWEN HALL OHLSON & OSBORNE

.eno,.Nevada 89501 A .
+ Telephone: (775) 323-8678
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AFFTDAVIT OF JOHN OHI SON. ESO.

STATE OF NEVADA bR
T )ss.
COUNTY OF WASHOE )

asserttons of ﬂns afﬁdavf: are true, that I have personal knowledge of the. mattexs stated n this

afﬁdavfc except a5 o those matters stated on mforma’uon and behef and as to those matters, I
: confcamed herem
the lawyers represennng defendant Susan Falhm

for the purposes of preparmg thexr afﬁdawts for this monon

uy

testlfy in court as necessary
4. Because of the shortness of time and dls’cances mvolved affiant was unable to obtain then-

S s‘lgnanlres as of this filing, but will file signed onglnals upon receipt, -

JORERT M, WAY

= . . NOTARY PUBLIG
SUBSCRIBED AND SWORN TO THIS 25 Ll
72 DAY OF J ueu ,2010. COMHSSORND: 0913102
NOTARY PUBLLL : k/
| oitals_

LJ o]:xn Ohlson being first duly sworn do hereby afﬁrm under penalty of perjury that fhe| -

' be]leve them to be true and that 1f called as a witness, I could competenﬂy testify to the matters '
1. Affiant has been licensed te praeﬁee law in Nevada smee 'Septenzber 1972, and is one of|
2. Afﬁant persona]ly interviewed Susan FaI]Jm TJoe Falhm Chns Ca]L and Tony Lesperanee j - |
. Each of the above described persons gave affiant information as. set forth in their |

'Iespeonve afﬁdavfcs Each ac]mowledced that their afﬁdavﬂs Would be prepared for |

31gua’mIe to support this monon Eaeh agreed to mg sald afﬁdamts upon receipt, and to|
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that T am an smploffcelpf BOWEN, HALL,

OI—]LSON, & OSBORNE, and that on this date I personally éérved atrue copy of the foregoing

MOTION TO RECONSIDER PRIOR ORDERS, by the method indicated and addressed to

the following; _
- JohnP. Aldrich, Bsq.. . . _X_"ViaUS. Mail
Aldrich Law Firm, Ltd.” : © - ViaOvernight Mail
- 1601 S. Rainbow Blvd., Ste. 160 Via Hand Delivery
Las Vegas, NV-89146 o -+ __X_ ViaFacsimile

" ViaECF

DATED this _J. day of July, 2010.

| An employée of Bowef%?]l
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EXHIBIT.Q:
B}E{[BIT 3
EXH}BIT 4

EXHIBIT5:

SCHEDULE OF EXHIBITS

Correspondence ﬁoni Gilbert Garcia

Afﬁdajrit of Susan Fallini

Affidavit of Joe Fallini
Affidavit of Chris Call

Affidavit of Tony Lesperanée
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 EXHIBIT 1

EXHIBIT 1
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STATE OF NEVADA -
OFFICE OF THE ATTORNEY GENERAL

555 East Washington Ave., Suiie 3900
Las Vegas, Nevada 89‘_! 01

CATHERINE. CORTEZ MASTO : S KEITH G. MUNRO -
: ' : : : »AssisiantAttcmeyGene.ral B

JIM SPENCER

Attorney General

‘Chief of Staff
June 21, 2010

VIA U.S. Mail
Joe Fallini .
- HC 76 Box 1100
: Tonopah NV 89049

Re: S’cate Route 375 Open Range .
Dear Mr. Falhm

: Please be advised that | am wntmg thls letter .on behalf ‘of the Nevada‘ .
‘Depar‘tment ofTransportatlon (“NDOT”) at your request regardmg the open range status
and signage of State Route .375. A

NDOT's Tonopah sub-district has jurisdiction and mamtenance responsibilities of -

'SR 375 from milepost O to 48.36, which ends at the Nye-Lincoln county line. Within the .
~ limits of the above mentioned mileposts, there are no fences on the state right-of-way,
and this section of highway is posted and signed as open range. ‘If requested, we will

| provide our sign inventory llst whxch lists the milepost Ioc:atlons Where these open
' range srgns are located. ~

- if you have any queshons OF CONCerns regardmg the above, piease contac’c me at
(702) 486- 3428 Thank you for your coopera’uon :

Sincere Regards

M/
/Gilbert R, Garcia -

Deputy Attorney General
Bureau of Government Affairs
Transportation'Division :

- cc: Steve Baer, Assustant District Engmeer .

Telephone 702-486-3420 » Fax702-485-3773 www.ag.state.nv.us « E-mail aginfo@ag.nv.gov
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STATE OF )
COUNTY OF )

assertions of this affidavit are true, that T have personal knowledge of the matters stated in this

believe them o be true, and ‘the';.t if caﬂed as a witness, I could..cdmpet'e.nﬂy‘ testify o the matters
contained herein._ a |
1

2.

- interests herem accepted service of Supmons and complam’c on her beha]f

Affiant has read the .membrandum of points and authorities in support of her motion and

swears ﬂiat the factusl a]le_gaﬁons- therein are true and correct;

‘ and t’hat it had been ‘taken care of » Because of Kuehn’s reassurances affiant befieved the

'.ca.sé was 10 longer active and Affiant did nOt worry about the case untll June, 2010.
‘ sympathy for the plammff the mother of the deceased. Aﬂiant did not quesuon Mr

believed she would be delcated in ‘thlS ma‘fter eventua]ly

.. On approxmately June 2, 2010 a.fﬁant was contacted by Kuehn’s partner, Tom Gabson,

* obtain Court records o Venfy what had happened After obtammc ’these Tecords, a:ﬁﬁant

. AFFIDAVIT OF SUSAN FALLINI

S8.,

I,  Susan Fall:ini_ first duly Swom, do hereby .affirm undéer ‘penalty of pemjury that the

Affiant makes this afﬁdamt i_n.support of her motion o reconsider on file herein;

. That in Febmarjf 2007, I—Iarry Kuehn, having been hired by affiant 1o represeht he;'

Shortly therea.ﬁer Mr Kuehn, upon her i mqmry told afﬁant that ﬂns matter ‘was “over’

Affiant d1d Dot pursue her counterclalm after ‘being told the case was over* out of]

Kuehn’s reass‘uranoe because .she knew that that area. of the accident was open range, and

a_d informed of the true status of the case. Aiﬁam was shocked. Affiant then attempted-to

immediately obtained refenals to, and obtained new counsel ‘to.represent her.

Initials

-affidavit, except as to those matters stated on information and belief, and as 10 those matters, I}
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.6 Had affiant - known of the discovery requests made by plaintiff, affiant would have
respoﬁde‘d as req'uirgd by law. Affiant would have denied the requests for admissions

served herein

7. The area of the accldent is open range, and was a‘f the time of the asc1dent The Ioadway is|

' posted by the Nevada Department of Transportauon as such Iihe:re is not, and never has

been a custom or prac‘ace of cattle ranchers in Nye County to affix thelr cattle wﬂh )

lummesoent or reflective devices of any kmd Affiant has ranched in Nye County for|

many years and has never even heard of such custom or prao’uce

8. There is o insurance coverage apphcable to plamﬂff’ s claim. -

- SUSAN FALLINI

SUBSCRIBED AND SWORN TO 'IH[S
- DAYOF __ , 2010.

Initials
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AFFIDAVIT OF JOE FALLINI
. STATE OF y
) ss.
‘COUNTY -OF _ y -

' of this affidavit are true, that T have personal knowledcre of the maﬁ:ers stated in thls aﬂidam’c

RN [@) W

herein.

I J oe Fallini first duly sworn, do hereby afﬁrm u:ader penalty of perjury that the assertmns

except as to those matters stated on‘-mformah,on and belief, and as to those matters, 1 believe them|.

-to be-true, and that if called asa witness, I could competently testify to ‘Ehe matters contained| -

1. Afﬁant is the ‘husband of defendant Susan Fallml, and makes this afﬁdawt in support of

the Motion to Reconsider. submltted herewﬁh

2. Aﬁiant has read the Pomts and Amhonhes supporﬁng said mohon and swears that the '

factuzal aﬂegahons therein are true and correct

3. Affiant has anched in Nye County with Defendant for many years and is aware of the

customs and practices of 'oa‘ftle ranchers in Nye Cemlty, as well as open range 1awé and

' their applicability to the area of the accident in this case;

4, Affiant has read the statements of Susan Fallini in her affidavit, and swears the same are|-

true and ‘cerrect, all from personal knowledge

JOE FALLINI

SUBSCRIBED AND SWORN TO THIS
DAY OF —___,2010.

NOTARY PUBLIC

Initials
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- STATE OF _ - ‘)

" exeept as to those ‘matters stated on information and behef, and as to those matters I beheve them

' to be true, and that if ca]led as 2 Wrmess I could competently testify -to the matters conta.med

.herein.

1111

AFFIDAVIT OF CHRIS CALL

ss.
COUNTY OF )
"1, Chris Call first duly SWOLL, do hereby afﬁxm under penalty of PELjUTy that the assemons

of thls afﬁda.\m‘, are true that I have personal knowledce of the matters stated in this afﬁdawt,

1 Afﬁant has been insfelved, in one Wajf or ano{her_, with ranehmg in Nevada for 'e:ost of my
ijfe*_ o .
2. :I Worked for the Nevada Department of Agnculture as a brand inspector, dlstnct
, supervmor of brand mspectlons and admmlstrator I retn‘ed chlef admmlstrator of the
State Brand fnspection Division in 2010, o .
s 3; Most of ely expexience has 'Been n With Nj}e Coﬁnty,' vNevada ranehing. 1 hasfe a ‘B.S;
| Degree from UNR, and have taken pos’c graduate courses. I am familiar W1ﬂ1 all aspects of

cattle ranchmc m Nye County, mclud.mg customs and practtces “and with open Tange

laws. -

'4. "I’he area of hlchway on State Route 375 ﬁom n:ulepost 0 to 49.36 is, and has been for |

; many years open range That area of highway is posted as such to warn mo’tonsts
5.. There’ 1s not now, nor has there ever been s common pracﬁce among ranchers in Nye
' coun’cy to affix 1ummeseent or reflective markers to cattle. In fact, Thave never even heard
of such 2 practice Being commorn in Nevada.

1117

Initials
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6. I called in this matter, I will testify consistently herewith.
CHRIS CALL
SUBSCRIBED AND SWORN TO THIS
_ DAYOF_ ,2010.
NOTARY PUBLIC

17 1

18-
19 |

20
21

ol
23.

24

25

27
28
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- assertions of this afﬁdavft are tcue that I have personal ]cnowledge of the matters stated in this

' contained hereiﬁ'

SUBSCRIBED AND SWORN TO THIS

AFFIDAVIT OF TONY LESPERANCE

STATE OF )

) ss.
COUNTY OF )

. L Tony Lespelance fivst duly sworn, do hereby affirm under penalty of. peljury that the

aﬁﬁdav1t, except as to those matters stated on information and bellef, and as to those.matters, I

believe them to be true, and that if called as a witness, I could competently testify to the matters

1. Afﬁant 1is cu:tenﬂy appomted and servmg dJrector of the Nevada Depariment ofl

Agncultuxe Af_ﬁant formerly taught at UNR s school of agnculture and has been
K involved in agneulture in Nevada for more than 60 years; .
o 2 . Affiant is fan:uhar with :Nev.a.dav’s open ran‘ge“lavvs and knows that SR 375, as pertinent to

this case is open Iange'

3. Afﬁan’c further is We]l acquamted with the customs and. prac‘aces of caitle ranchers in Nye|

: _‘County, Nevada. 'Ihe 1dea that 2 Nevada cattle ranche:r would tag his/her cattle WITh '

1ummescent or reﬂectlve tags to aid in the cow bemcr seen at mght on a roadway, is simply|

.mnheard of.

" TONY LESPERANCE

DAY OF - . ,2010.

| NOTARY PUBLIC

Tnitials .
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“ CASE No. OV 2 WH

L) : o Lo

L CFILED

1

DEPT. NO. {

A L T I Y

10§

12
13

BT |

16°
17
18
19
200
91

22

23
24
5.

- 26
27
28

i_TH_B !_{5_.%% 1,

H 7’E LDUHTY CLERK -

DY .NE

IN THE FIFTH JUDICIAL DISTRICT COURT OF. THE -
STATE OF NEVADA N AND FOR THE COUNTY OF NYE

SUSAN FALLINT, and JOE FALLIND
| Plaintiffs, | ,
vs. o - COMPLA]NT FOR DECLARATORY
THF, HONORABLE ROBERT W.LANE, . _
TONY ADAMS, JUDITH ADAMS, '
JOHN P. ALDRICH, ESQ,,

HAROLD KUEHN, ESQ., and Does I through V
jointly and severally,

Defendants. -
A

COMES NOW Plamtlff:‘s SUSAN FA[LH\H and J OE FALLINI, by and ﬂarough their attorneys Jeff |
'Kump, Esq of the law firm of Marvel & Kump, Lid., of E]ko Nevada, and John Ohlson, Esq. of Reno

Nevada, and complam for Declaratory Rellef agamst the Defendants, THE HONORABLE ROBERT W
LANE, TONY ADAMS, JUDITH ADAMS JOHN P. ALDRICH, ESQ and HAROLD KUEHN ESQ B

and allege as follows I3
Nature of the Acﬁon ‘

1. Plaintiffs, SUSAN FALLINI and JOEFALLINI, seek a deelaratmn thata Judgment entered

_against them in the total sum _i& 13_0 ,884. _&i,ln _Ihe matter o_iEstate oiMIC,HAEL DAMD ADAMS, By _

and through his mother IUDI’I‘I—I ADAMS Individually and on behalf of the Estate vs. SUSAN FALLINI,
case number CV24539, Department 2,in the’ F1fth Tudicial Dlstnct Court of Nevada 18 null void and of no

effect, and should be set aside'and vacated. Smd judgment was emered her_e on Augnst 12, 2010,a co_py of

which is attached hereto as Exhibit 1.

MARVEL & EUMP
Attorney at Law .
217 Iddho Sireet ] :
Elko, NV 89801 _ -1-
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. Parties

2. Thatatall times men’cloned herein, Plamtlffs Susan Fallini and Joe Falhm, husband and Wlfe, N

e A e e e =
o Tt xR W N R O

NoRie T =R L N A M -

were re31dents of the Stafe of Nevada ] ]
3. . Thatat all times menuoned herem, Defendants, Robert Lane, John Aldrich, and Harold
Kuehn, uvere officers of the court of the State of Nevada, and residents of said State.
4, On mformauon and belief, that Defendants Judlth Adams and Tony Adams, are res1dents of

the State of Cahfomla :

' General Allegafions

5. -+ Thatonor about January 31, 2007 a Complaint was filed, naming Susan Fallini as the .
‘Defendant, that alleged negligence resnlﬁng in the death of Michael Adams. Fa]hm promptly’

retained a local attomey, Defendant Harry: Kuehn and an Answer and Counterclalm was filed on March 14
2007 together with an Ob_]ectlon to Pahrump as Forum and Motton to have Matter Heard i in Tonopah

Defendantv.'fohn Aldnch opposed Defendant’s Motion to have the Matter- I—Ieard in Tonopah and the
information in the responsive pleadinvmisinformedthe Court that Defendant "lives equall& 'ddstantbetween
Pahmmp and Tonopah in the Armagosa Valley..." Counsel for Faltini, Harold Kuehnof Gibson & Kuehn, -

! fa:ded to correct the false statement and the Court denied Fallini’ 5 motion regardmg change of v venue.

17 -6 . That on or about June 14 2007 a Barly Case Conferencewas scheduled and onIune 15,2007

18 .all parties attended On October 23 2007 Plamtlff ﬁled Plamhﬂ’s and Counter—Defendant’s Case
19 Conference Report that was not 31gned by Susan Fallini's Counsel. ‘ .

20 4 7. That on or. r_about October 3L 2007 Adams sent counsel fqr__Falhm written dlscovexy ”‘_ .

21 requests, meludmg Requests for. Admssmn, Requests for Production of Documents and Interrogatones
'22 ,Counsel for Pallini did not respond
23 ‘ 8. That on or aboutAprﬂ 7, 2008 Adams filed a Motion for Partial Summary J udgment allegmg
54 || that on October 31, 2007 Fallini was served Wlﬂ‘l ertten discovery requests, including Requests for

Admlssmn,-Requests for Produchon of Doeuments, and .Interrogatones. Again couns_el for Fallini d1d not

TESD . | ul "DI\ I\OO Llw Mol 2 n e M\ e dden e A A Y P P L
respona. uu J U, £UU0, 106 LOUlt 1S5USa an Order Gramting Adam’s Motion

.Tudgment Notice of Entry of Order was filed on August 15, 2008.

9. 'Iha’c on or about July 14, 2008 there was aheanng before the Honorable Robert W. Lane. |

MARVEL & KUMP
-Attorney at Law
217 Iddaho Street
- “Elko, NV 89301 : "2
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. .1.. Adam’s couns.el, Johin P, Aldrich was present but Ea]li:ni‘s counsel was not present, the Court haﬁhg entered
| 2 | its Order Granting Plamtiff’s Motion for Partjal Summary Iu'dgnie‘nt on July 29, 2008 containing fourteen
3 || separate findings of fact and the following Conclusmns of Law: B
4 1. Defendant Fallini had a duty to ensure that the subject cow was not in the roadway
5  -at the time of the incident descnbed in the Complamt
8 - 2.~ "Defendant Fallini had a duty to .follow the common practice of Nye Connty,’Nevada
7 L ranchers and to mark her cow w1th reﬂectmg or lamination tags. ' 4
-8 - 3. Defendant Fallini. breached the duty of care to the decedent, as set forth in the .
90 findings of Fact and Conclusions of Law..
10 4. .. Asaresult of Defendant Fallini’s breach, the decedent, Michas! Davxd Adams was
11 killed. ’ ‘ _ ‘
12 5 DefendantFalhm is 11ab1eforthe damages fo w}:nchPlamnff is enntled inan amount
13 o 'A , tobedetennmedatalaicrnme ' _ '
14 10. On September 22,2008, Adams filed a Motlon to Reopen Discovery and for an Extension
15 " of Tlme o Complete D1scovery for the pmpose of retalmng an expext and estabhshmg an opnnon asto
16 decedent’s lost eammg capacity. o , _ ) ‘ ,
17 | 11. That on or about March 23, 2009 Adams filed a Mot10n to compel Fallini’s Producnon of
-- 18 Documents Plamt:lff alleged that “to this date Fallini has not produced -any responses of any kind to
19 || Plaintiffs written discovery requests ” Adams alleged thathe had sent letters to Fallini's attomey that went

e 20 1 u_nanswered and made phone calls 1o Fallini's attomey that, also went. w1ﬂ10ut_tetwm call
21 12... That on or-about Apnl 27, 2009 the Court heard. Adams Motion to Compel Defendant’
.22 Productmn ofDocuments Fallml’s attorney, Kuehn attended the hearmg and did not oppose . Adams' motion

23 || to compel and n fact agreed at the hearmg it was warranted. M, Kuehn prowded no explanatlon as to Why

24 he had faﬂed 1o respond to all discovery requests .
c95 - 13 That on or about May 18, 2009 Adams ﬁled a Request for Trial Settmg and the Orderto Set

Uoots 1 NN

26 || Trial was filed M y20, Z008.
27 14.  That on or about June 16 2009 Adams filed a Motion to Strike Defendant’s Answer and
. 28 || Counterclaim. ‘
M ey eitay

217 Idaho Street ; :
Elko, NV89801 : -3-
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15,  That on or about July 13, 2009 Fallini's Counsel filed an Opposition to Adams' Motion to

Strike Defendant’s Answer and Counterclaim in favor of a monetary sanction against Defendant’s counsel.

o ®» = o o o~ W I

[y
o)

"of the party and the blame should be attn'.buted to counsel in full.” |

M. Kuehn wrote: “The discovery non—compliance set out in plaintiff’s motion is absolutely notthe' fault

16.  The Court denied Plaintiff’s Motion tor Stnke Defendant’s Answer and Counterclmm by
Order dated July 17, 2009 The court sanctmned Mr. Kuehn §1, 000. 00, ordered discovery completed by
August 12, 2009 61 the Court would grant Plaintiff’s Motion to Stnke '

17.. Thatonor about August 31, 2009 Adams filed anExParte Motlon for Order o Show Cause
Why Defendant S.usan Fallini and Her Counsel Should NotBe Held In Contempt of Court. Plaintiff alleged
that “to date, Defendant has. failed to. comply with the order of this Honorable Court and resnond to -

11 Plamtlft’s dlsccvery requests Defendant’s counsel has pa1d the $1, 750 in sanc’uons as erdered by the '
12.{| Court.” . - . o
13 - 18. By Order dated September 1 2009 the Court ordered SusanFthm and her counsel to appear
14 ' September 28, , 2009 at 9: 00 a.m. Susan Falhm did not appear John P. Aldnch, Counsel for lennff and .
‘,15» JIEY: Kuehn for Defendant appeared in chambers The Court ordered that Defense counsel had until October
1‘6 12, 2009 to comply mth the Com't Order Grantlng Plaintiff's counsel Jobn P. Aldnch’s Mohon fo. Compel
17 and if Defendant failed to doso the Cotrt would stnke defendant’s pleadmgs in thelr entuety and Defense
- 18 'counsel would be held in contempt and fined’ $15 0 perday untﬂ the mfoxmatlon -was provided.
19 19 Defense counsel Mr. Kuehn, d1d not. comply as ordered OnNovember 4 2009 the Court struck
. | 20 _the_Defend@t_’s_ answer and counterclann and,held defendant_s counsel _Mr_ Kuehn mtcontempt.n N ot1ce_ -
S 21 ofEntryofOrderwas fited on Noveriber 9, 2009. I e
22 | - 20. Default ‘was filed on February 4, 2010 Nouce of Entry of Default was, ﬁled February 11,
23 2@1 0.
24 | 21,  Thaton orabout Apnl 7, 2010 Plaintiff's counsel J ohn P. Aldrich ﬁled an ‘Ex Paxte Monon
25 || for Order to Show Cause WhyDefendant Susan Fallini and Fer Counsel Should Not Be Held In Contempt
28 I of Court a and Possible Sanctions be Imposed. Plaintiff's counsel J chn P. ;‘ddﬁch suggested that the Coutt
27 | refer this nlatter to the State Bar. and that the Court impese stiff eaﬁctions: $5, OOO immediately and $500 per

dayuntil Defendent complies and “if both Defendant and her counsel are not present in Court, Plaintiffwill -

MHRWE&KUMP.
Aitorney at Law
217 Iddho Street :
Elko, NV 89801 -4-
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request that the Court issue a bench warrant until Defendant comphes ?

30. The record also reﬂecté that despite being ordered fo pro ducehis client, defense counsel, Mr.

MARVEL & XKUMP
Artorney at Law
217 Idaho Street i .
Elko, NV 89801 -5

1
2 22.  ByOrder datedAprﬂ 19,2010 the Court ordered Susan Falhm and her counsel to appear May
. 3] 24 2010at 9: OOam
4 23.  That on May 24, 2010 Plaintiff's counsel John P. Aldrich and Thomas Gibson on behalf of
5 || Fallini appeared for heartng As with the prior Orders, neithet Fallini nor'her counsel responded. M
6 || Gibson mdlcated he had not seen fhe file and provided no valid excuse. Mr. G1bson made specific
7 representahons to the Court that “the client, Defendant SusanF allini, was unaware ofthe status of this case.” A.
8 24, - On June 24 2010 Plaintiff filed an Apphcatmn for Default Judgment against Falhm
‘9 { On July 6 2010 Defendant Fallini, through new counsel, filed a Motmn for Leave to file 2 Motion for‘
10 . Recons1derat1on of prior orders A I—Ieanng was held: on JuIy 19, 2010 wherem Defendant’s Motion for
11 || Reconsiderationwas Denied. Further, Defendant Pallini was left:in aposmon of default The Court entered
12} its Order After Heanng on August 12, 201 0 and awarded damages to Plamuﬂ and Judgment was-entered '
118 || therein, '
14 Defendant Kuehn ‘
15 25.’ Plamtlffs reallege and mcorporate by reference all precedmg paragraphs as though fully set -
16 forth herein, . N - ’
17 | 26 “The rule that attomey 8 neghgence may be 1mputed to h15 chent and prevent the latter ﬁom _
- 18 | .Ielymg ori that ground for opening or vacatmg a Judgment does not. necessaxﬂy prevall in the event of the
- 19 attomey 8 abandonment or mthdrawal from the case.” (1 14 ALR279 (193 8) St.J ohn Med1ca1 Center v.

— 20 || Brown, 125 P.3d. 760 (O_KLA2005) Yusem v. Butler, 683.S0. 2cL117 0.(FLA. 1996); Miyers v. Al West | L
21 Transport, 766P Zd 864 (MT 1988), Boeckmann v, Smlth 189 8.W.2d 449 (MO 1945), Stitb v, Harnson
22 || 967.2d 979 (CA. 1939). ' | ' |
23 - 27.  The Defense counsel, Mr. Kuehn’s acnon, prov1d1ng no no’nce to his client was one of wilfil '
24 || abandomment., | V " A
25 28, Defense counsel Mr Kuehn secreted thself and his failure to act was a circurnstance
286 | beyond the com:rm of his client, Mrs. Fallini.

27 - 29, Plamtlff's counsel Jobm P. Aldfich took advantage of the defense attorney’s failures.
28
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Kuehn, refused, and neglected to do-as a further act of abandonment.

31.  Mrs. Fallini was not aware that a single hearing was held or ﬂ;af there was even a single

dlSCO\.ler Tequest.

32. Undertherare elrcumstances ofthis case, MIS Fallini should not be charged with theconduct |-

|l ofher counsel. This was a gross derehc’non of duty and consequences should nothave been d1rected to the

innocent client. Mrs. Falhm was, in effect, not represented by counsel in the underlymg proceedings.

Defendant Aldrich

33.  Plaintiffs reallege and incorporate by reference all preceding Pparagraphs as though fullyv}set

forth herein.

34. . Plamtlff‘s counsel JohnP. Aldnch misinformed the Court, of the spemﬁcs as set forth herem :

mParagraph 9 verbatim, in clear wolanon of SCR 172, and NRCP 11. ‘
- 35 Plaintiffs counsel John P. Aldnch's pleadings and, mo‘nons, as set forth herein
in Paragraph 9 verbatml o Whlch the Court relied, contamed allegatlons that were false, misleading, and/or

haveno ewdenﬁary support, i vmlatwn of Nevada law

36. . NRCP11 provxdes thatbypresenﬁng pleadings and Wnttenmotlons and attorneyis cerhfymg
: “that to theé best of the person S knowledge mformation, and belief, formed afteran mqmry reasonable under

the cncumstances the allegahons and other factual contentions have evidentiary support.

37. On or about October 31, 2007, Plamhffs counsel John P Aldrich sent Defense: counsel, Mr.

Kuehn wntten discovery requests; mcludmg Requests for Adxmssmn, Requests for- Production of '

counsel Jobn P. Aldrich ﬁledaMo’uop forP artial Summary Judgment allegmg that Requests for Admissions

not bemg answered must be deemed admitted.

- 38. “The following alleged material facts are false, misleading, and have no ewdenuary support

Documents, andlnterrogatones As expected, Mr. Kuehn d1d notrespond, and onApnlf/' 2008 Plaintiffls. | ...

but were deemed admltted by the Court for defense counsel’s faiture to respond

a. Falhm s property is not located within an “open range” as it is defined in NRS 5 68 355;

A&RKHL&KUMP
Aitorney at Law
217 Idalw Street
Elko, NV 89801 -6-
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b. Tt is the common practice of Nye County, Nevada ranchers to mark their cattle with reflective or

luminescent .tacrs

P
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39, There isno ewdenuary support for the facts put forward by Plaintiff that Fallini’s prop erty
is not located within an “open range” as it is defined in NRS 5 68 355 and that itis the common practice of

Nye County, Nevada ranchers fo mark their cattle with reflective or luminescent tags. At all times herem '

defendant Aldrich acted on behalf of his clients, defendants Tony and Judtth Adams.

, Defendant Lane

forth hereitl.

41, Whenever any officer of the Court comrmts fraud during a proceedmg in the court he/she _

is engaged in © Irauduponthe court.” InBullochv Umted States, 763F 2d 1115, 1121 (10® Cir. 1985) the

| Court stated “Fraud upon fhe courtis fraud Whmh is dlrected fo the Jud101a1machmery itselfand i is ot frand |.

between the partles or fraudulent documents, false statements. or perjury. . .. Itis where the court or a
member i§ corrupted or mﬂuenced or mﬂuence is attempted or where the juadge has not performed his
Judlcxal function - - - thus Where the 1mpart1a1 functlon of the oourt have Jbeen directly con'upted.” '

.42.  The Supreme Comt ‘has ruled and has reaffirmed the pnnc1p1e that “Justlce must satlsfy the

. appearance of Justtce” Levinev. United States 362 U S. 610, 80 S Ct. 1038 (1960), cﬂmg Offutt v. United

States, 348U S.11, 14 75 8.Ct. 11, 13 (1954).~

43.  The coutt failed to follow the laW as o notlce W1th resPect to non-represented htlgants

A4 _The court accepted the statements madebyplamtlft' as true,lcnomng the statement fo be;false

in grantmg the plamtlff'emotlon for summary judgment. ST . Coe e

45.  The Court rehed on defendant’s alleged facts, false facts that were deemed adnntted for :

defense counsel’s fallure to respond in grantmg Plaintiff's Motion for Summary Judgment

40.  Plaintiffs reallege and"mcorporate by reference all preeediug paragraphs as thouglt fully set

28

46, The judge failed to perform his judicial functions in the underlying matter herein, and i in S0

faﬂmg wolated The Nevada Code of Judmal Conduct in the following partlculats

* Also, When Defendant 1n1t1a11y moved for the matter to be heard in Tonopah Plamtxff mlsmfozmed the Court that
Defendant lived in “Armagosa Vailey.”

MARVEL & KUMP
Attorney at Law
217 Iddho Street ]
Elko, NV 89801 -
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a.  Rule25 Competence, Diligence, and Copperarion, in that Judge Lané failed to act
competently and diligently in the face of obvious dereliction of Attomey Kuehn; |

© 0. 3 & o o W b

5. Rule 2.6 Ensuring the Right to be Heard. When it became obvioﬁs that AttomSy
" Kuehn had abandoned his client, plaintiff Fallini, Jadge Lane failed to employ the

resources available to him in suspending Kuehn from practice before him, and

notifying plaintiff;

c  Rule2.16 Rééponding to Judicial and Lawyer Misqénduct.by failing to ndtify the { =

apprdpriate authority regarding Kuehn's miscondﬁct, dereliction, and abaﬁdonmcnt

of plaintiffs.

10 47. All of the foregomg resulted in amlscamage of Justlce, and the resultant Vo1d judgment ‘
il agamst plam’aff '
13 " 48. . Accordingly, a real, substantial, and justiciable contrqyérsy'has arisen, and now exists
14 _ B between plaintiffs and defendants which conn'ovefsyis subject to i’esolutionby thlS Court.
18 I - 49,  Based onthe foregomg, plamuffs are entitled to adeclaration that the Judgment agamstfhem,
16 as described herein, is null, void, and of no effect |
17 WHEREFORE lentlffs pray fora _}udgment as follows
- 18 1 Thatthejudgement agamstplamuffmthe total sum of $2 730 ,884, 85 mthematter of Estate | .
19 | ofMICHABLDAV]D ADAMS Byandthroughhls mother IUDITI—IADAMS Ind1v1dua11y
200 _.mdonbehalfofthe Bstate.vs. SUSAN FALLINT case number CV24539, Department 2, in. |- -
21 ,. ' the Fifth -Judwlal District Court of Nevada, is null, void, and ofno effect;
22 2.- FPor attorneys fees, costs, and disburseme@ts incurréd by Plaintiffs herein;
23 /171 - e
AN
257171
2807171
27|
28
M e ity
217 Iddho Street

Elko, NV 89801 ‘ | -8-
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1y 3. Forsuch additional and further relief as this Court deems just and proper.
2 i AFFIRMATION
Pursuant to NRS 239B.030
-3 i . ) . . . o s ’ . .
Theundersigned does hereby affirm that the preceding document does not contain the social security
- || number of any person. .
5 .
6 S, :
7 . DATED this Q %ay of -January, 2011.
. . .
10 B L <
11 J ok{Ohlson, Esqﬂ : : S
Bar Number 1672 ’ :
12 . 275 Hill Street, Suite 230. . '
. Reno, Nevada 89501 _
13 + Telephone: (775) 323-2700
14 eff Kump, Esq.
. - Bar Number 5694 R
15 Marvel & Kump, Ltd. .
217 Idaho St.
16 - Elko, Nevada 89801
Telephone: (775) 777-1204 -
Attorneys for Plaintiffs
. 18 - ST
19
200 e — : . e e e e e e e e -
21/_v R
22
23
24 o
25
26
27
28
MARVEL & KUMP
Altorney at Law ’ .
217 Iddho Street. ~ .
Ello, NV 89801 ‘ . -9j
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SCHEDULE OF EXHIBITS
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EXHIBIT 1: Angust 12,2010 Order

W- 0 =3 O ot b o

MARVEL & KUMP
Attorney at Law g
217 Idaho Street -10-
Elko, NV 89801 - .
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CASE NO. CV-31448 | | !
DEPT.1 ' o FILED

AL P

t\)

LERK ,
IN THE FlFTH JUDICIAL DISTRICT COURT OF THE STATE&}?DF’ NEVADA ‘
IN AND FOR THE COUNTY OF NYE

1| SUSAN FALLINI and JOE FALLINI,
Plaintiffs, : N : ORDER

THE HONORABLE ROBERT W. LANE .

TONY ADAMS, JUDITH ADAMS, JOHN P.

ALDRICH, ESQ., HARCLD KUEHN, ESQ.,

and Does lthrough AT jomtly and severany, )y

Defendantis,

The Motion to Dismiss made by the HON. ROBERT W. LANE, Defendant, having come_
before the court for decision, the -coixrt having féviewed the presentments of the ;pariies and
ha\riné heard érguméht in open .cﬁurt in :Tc'xnapah *Ne'vada’ on Juhe 8, 2_01 1, and the Court ¥
deemmg itself fully advised in the premlses and good cause appeanng, :

IT IS HEREBY ORDERED that the Motion to Dismiss should be, and hereby is,
‘ GRANTED Judges cannot be sued forthetr judicial acts and are entitled to absolute immunity. b
Mireles v. Waca 502-U.S. 9, 9 and 11(1991) Stump v. Sparkman, 435 US 348, 355-56
(1978) Cf. Marvin v. ruch 126 Nev. __ 232 P.3d 425, 429 (4018) ("[ajbsoiiite immunity
protects judicial officers from collateral attack and recagmzes that appallate procedures are the
appropriate method of correctmg Judlmal error") ’

11 '
il
1

oy
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A’cjc':n':n:rfc‘ﬁ'_hjé'iy.' '-:disrjjis;séi,';ié appropriate purstiartt to:NRCP 12(b)():an

GATHERINE

AttorpeyGeneral
G, WAYNE HOWLE

1073



38

(<] ~1 (=) w o

v

[T S T
N P I N

[
W

27
2

B W

CERTIFICATE OF SERVICE

l hereby certify that [ am an employee of the State of Nevada Oﬁ' ice of the Attomey 2

General, and that on the 14th day of dune 2011,  served a frue and correct copy of the foregomg

and,'properly address,ed w&thpostage prepald_, o the fcllowmg.

Jeif Kump, Esg.
Marvel & Kump, Lid.
217 Idaho Sireet
Elko, NV 89801

and via RenoiCarson Messenger Service to::
dohin Ohison Esqg.
275 Hilf Sb’eet, Ste. 230
Reno, Nevada 89501

and via email delivery to:

Honorable Robert W. Lane
© rlane@co.nye.nv.us

: ’Ofﬁée of the Aftorney Genera!

HOYEe Of"the Sta’te of N e\"a da:’ e
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)
. Jobhn P Aldrich* -
1601 8. Rainbow Blvd. Suite 160 . .
Las Vegas, NV 89146 ) o . © . Gatherine Hernandez
T: 702 855-5490 « F: 702 237-1975 - . Matthew D. Spring
ALDRIC e vichlawh : i
joldrich@johnaldrichlawfirm.com : Co
LAW FIRM - ) ‘ o .
Yot Logal Lifeline www.johnaldrwhlawﬁrm. com . . $A‘§O~ admitted in ‘Utah.and Idaho
-+ June 20, 2011
Nye County Court
~ County Clerk
. PO Box 1031

. Tonopah, Nevada 82049
Re:' Fallini ve Adams
Case No.: CV31449
Dept. 1 o

Ladies/Gentlemen: - '

. ‘Enclosed please find the ofiginal and two copies of the Order Gfréntihg Defgndanfs Tony
~ Adams, Judith Adams, and John P." Aldrich, Esq.’s Motion to Dismiss and Order Denying. -

Defendants Tony Adams, Judith Adams, and John P. Aldrich, Esq.’s Motion for Sanctions Pursuant
to NRCP 11 for-the above-listed case. The Order needs to be signed by the Judge and then filed.

A self-addressed, stgmped envelope is enclosed for the refum of the filed copies.
Hyou haye any questions, please :contact oiﬁ -ofﬁcef.‘ ' .
| i} Kindest regards, .
- ALDRICH LAW FIRM, LiD.

Eleanor Engebretson
Assistant to John P. Aldrich
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o ORIGINAL

ORDR
John P. Aldrich, Esq.

Nevada State Bar No. 6877 -
ALDRICH LAW FIRWVL, LTD.
1601 S. Rainbow-Blvd., Sulte 160
Las Vegas, Nevada 89146 -
(702) 853-5490 "
Attorneys for John P. Aldrich
and Tony and Judith Adams
" "TYE FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA -
COUNTY OF NYE »
SUSAN FALLINL and JOB FALLINE, Case No.: CV31449 _ o
: : - o . | Dept:No:1 . . ‘ )
Plaintiffs, 1 . , ' .
V‘.‘ Lz
THE HONORABLE ROBERT W.

LANE,TONY ADAMS, JUDITH ADAMS,
JOHN P. ALDRICH, ESQ HAROLD
KUEHN; ESQ DOESIthroughV jomﬂy and |
severally, ) e .

Defeﬁdants. -

ORDER GRANTING DEFEN])A.N TS TONY ADAMS, JUDITH ADAMS, AND J OHN P.
AIDRICH, ESQ.’S MOTION TO DISMISS AND ORDER DENVING DEFENDANTS TONY
ADAMS, JUDITH ADAMS AND JOHN P. ALDRICH. ESO ’S MIOTION FOR SAN CTIONS

PURSUANT T0Q NRCPII

THESE MATTERS ha.vmg come on for hearing onMonday, June 6,2011,on Defendants Tony‘
Adams Judith Adams anid John P. Aldrich, Esq.’s Motion to DlSIIllSS and Motlon for Sanctions before
the Honorable Mirlam Shealmg, and Jobn P. Aldnch Esq of Aldrich Law Firm, Ltd., appéaring on
behalf of h1mself and Defendants Tony Adams and Judith Adams J o]:m Ohlson, Esq., and Jeffrey Kump,‘.
\[Esq., appearing on beha]f of -Plaintiffs, Susan Fallini and Joe Fallini, the court having reviewed all

pleadings and papers on file herein, arguments heard from Plaintiffs’ counsel,, and good cause appearing

¥ O AU
LIICITLULT,.

Page 1 of 3
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1 1T IS HEREBY ORDERED tha’cDefendants Tony Adams, Judith' Adems, and John P. Aldrich, ‘
Esq.’s Motion to Dismiss is GRANTED, and this case shall be dlsmlssed as agamst all Defendants.
ITIS FURTHER ORDERED.thatDefcndants Tony Adams, Judith Adams, and John P: Aldrich,
Esq.”s.Moﬁqn for Sanctions is DENIED. . | o '

DISTRICT COURT JUDGE

Submitted by

VW

10 43 Aldnch Bsq.

DRICI—I LAW FIRM, LTD

11 [[Nevada Bar No.: 6877 o
1601 S. Rainbow Blvd., Suite 160

12 IlLas Vegas, Nevada 89146 '

~ 1i(702) 853-5490

13 || Attorney for Defendants John P. Aldrzch
- Tony Adams and Judith Adams :

- 15 IOVéd as t P '(71 dcoﬂtent: .

17
) 75 treetyggmte 230
RAReno, NV 89501
Attorneys for Plazm‘zﬁ%
18 ousan ﬁallzm and JO@ Fallini

' 28 - c - P"age-Z of 3
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B B e N

\/"

CERTIZB‘IC\;i[‘/I;Z OF SERVICE ‘ _ .
. THEREBY CERTIF Y that on the 20 day of June 20 11,1 maﬂcd a copy of the ORDER '
GRANTING DEFENDANTS TONY ADAMS. JUDITH ADAMS AND JOHN P. ALDRICH'

ESQ.’S MOTION TO DISMISS AND ORDER DENYING DEFENDANTS TONY ADAMS

JUDITH ADAMS AND JO}INP ALDRICH ESQ. ’S MOTION FOR SAN CTIONS PURSUANT

TO NRCP111i ina sealed envelope, to the followmg and tha’t postage Was fu]ly pa1d thereon:

Jeffrey Kump, Esq.
Marvel & Kump
217 Idaho Street _
Elko, Nevada 89801

Tohn Ohlson Bsg... -
275 Hill Street, Suite 230
Reno, NV 89501

State of Nevada Attomey General’s Ofﬁoe

Solicitor General
Appellate Division ~ -
100 North Carson Strest  ~
Carson City, Nevada 89701 -
(/,iai _RAAS YA ,
Emﬁloyec of Aldrich Law F]Igfl Ltd.

Page3of 3
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1601 S. Rainbow Bivd., Suite 160 . JohnP. Aldrich *

Las Vegas, NV.89146 :

T: 702-853-5490 + F:702-227-1975 o
ALDRICH jaldrich@johnaldrichlawfirm.com Catherine Hernandez .
LAW FIRM .o . o . ) . Christopher X. Lezak**

" Vour Legal Lifeline.  WWW. johnaldrichlawfirm.com ’ * Also admitted in. Utah and Tdaho

. - . ¥+ Also-admitted in California

September 24, 2013

- Nye County Clerk

" Nye County Court

1520 E. Basin Avenue .
- Pahrump, NV 89060

~Re: Case No.' CV31449
" Dept. 1™ .

Ladies/ Gagﬂeinen: .
- Eﬁclos_ed please find the dﬁginal and 2 copies ofan Order Granting Defendants Tony Adams, B

~ Judith Adams, and John P.-Aldrich, Bsq.’s Motion to Dismiss and Order Denying Defendants Tony -

Adams, Judith Adams; and John P. Aldrich_, Esq.’s Motion for Sanctions Pursuant to NRCP 11 for
* CaseNo. CV31449." This was previously submitted on June 20,2011 but for some reason the Judge.
" did not sign it. Both counsel have resigned the document. - -
- T.am-énclosing an e‘nvelqpeiﬁ which to retumn all copies.

If you have any questions, please contact our office.

* Kindest .regérds,
ALDRICH LAW FIRM, LTD.

Eleanor Engebre’cson, Assistant to . -
John P. Aldrich
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10
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16
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21

22
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25
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ORDR

AJohn P, Aldrich, Esq.

Nevada State Bar No. 6 877
ALDRICH LAW FIRM, LTD.
1601 S. Rainbow Blvd., Suite 160
Tas Vegas, Nevada 89146
(702) 853-5490

Attorneys forJohn P. Aldrich.
and Tony and Judith Adams.

- ".['H_Ei FIFTH JUDICIAL DISTRICT COURT
THE STATE OF NEVADA
‘COUNTY OF NYE

SUSAN FALLH\]I, and JOBFALLINI, | CaseNo.: CV31449
: : ‘Dept. No.i 1~
Plam’uffs :

THE HONORABLE ROBERT W.
LANE,TONY ADAMS, JUDITHADAMS, . .|
JOHN P. ALDRICH, ESQ HAROLD ‘ R
KUEHN, ESQ. ; DOES IthroughV Jomﬂy and .
severally,

, Defendan’_[s. '

ORDER GRANTING DEFENDANTS TONY A])AMS= JUDITH A])AMS, AND JOHNP.
ALDRICH, ESQ.’S MOTION TO DISMISS AND ORDER DENYING DEFENDANTS TONY :
ADAMS. JUDITH ADAMS AND JOHN P. ALDRICH, ESQ.’S MOTION FOR SAN CTIONS

PURSUANT TO NRCPII

TI—IBSE MATTERS having come on for hearmg on Monday, June 6 2011, on Defendants Tony
Adams, Judith Adams, and J oth Aldnch Esq.’s Motlon to DlSInlSS and Motion for Sanctions before
the Honorable Miriam. Sheanng, and John P. Aldrich, Esq ., of Aldnch Law Firm, Ltd., appeanng on
beha]f of himself: andDefcndants Tony Adams and Judith Adams, John Ohlson, Esq., and Jeffrey Kump,
Esq., appearing on behalf of Plaintiffs, Susan Fallini and Joe Fallml, the court havmg reviewed all
pleadings and papf:rs on file herein, arguments heard from Plairtiffs® counsel, and good cause appearing

therefore:

27
28

Page'li of 3
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Submltted by:

WA/’W

 P. Aldrich, Bsg.
DRICH LAWFIRM, LTD.
vada Bar No.: 6877 - :
1601 S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
(702)- 33,5490

Virtorney for Defendants John' P. Aldrich,

Tony Adams and Judzth Adams

Attomeys for Plamnﬁ%
Susan Fallini and Joe Fallmz

IT IS HEREBY ORDERED that Defcndants Tony Adams Juchth Adams,and John P. Aldnch,
Esq.’s Motion to DlSInlSS is GRANTED .and this case shall be dlSII]lSSGd as against all Defendants.
ITISFURTHER ORDERED that Defendants Tony Adams, Iudlth Adams, and John P. Aldrich, ‘
Esq.’s Motion for Sanctions is DENIED. | ‘

DISTRICT COURT JUDGE

- Page2of 3
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10

11
12

14
15
16
17
18

19
20

21

22
23
24
25

CERTIFICATE OF SERVICE '

IHEREBY CERT]FY that on the XY *day of September 2013, Imauled a.copy of thc ORDER
GRANTING DEFENDANTS TONY ADAMS, JUDITH ADAMS AND JOHN P ALDRICH |

ESQ.’S MOTION TO DISNFISS AND ORDER DENYING DEFENDANTS TONY ADAMS

JUDITH ADAMS.ANDJ QHNP. ALDRICH, ESO ’S MOTION FOR SANCTIONS PURSUANT :

TO NRCP11 in & sealed envelop.e, to the followmg and that postage was fully paid thereon: .

J ef&ay KumpyEsgan
Marvel & Kump

217 Idaho Street
Elko, Nevada 89801

John Ohlson, Esg. -
275 Hill Street, Suite 230
Reno NV 89501

State of Nevada Attomey General’s Ofﬁce
Solicitor General "

Appellate Division .

100 North Carson Street

Carson City, Nevada 89701 -

: E/ployee of Aldxm Firm, Iaﬂ

27
28

. Page3of 3
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By and throngh his mother JUDITH ADAMS,
‘ 'Indwldual}y and on behalf of the Bstate,

[N THE SUPREME COURT OF THE STATE OF NEVADA

SUSANFALLINL, .~ ' . L
: , Supreme Court No.: 56840
. Appellant, .. - )

Bistate of MICHAEL DAVID ADAMS,

TRALIE F GORDEMAL

CLERF OF SUPREME COur.:

.Respondent. | DEPUTY CLERK

Appea] from the F1fth Fudicial District Court of ﬂle State of Nevada m -
) ~ and for the County of Nye - .
The Honorable Robert W. Lane, District Judge.

. APPELLANTS OPENING BRIEF

John-Ohlson, Esq. -

Bar Number 1672 :

275 Hill Street, Suite 230
- Reno, Nevada 89501
(775),323-2700

Jeff Kump, Esq.
Bar Number 5694
MARVEL & KUMP, LTD.
. 233 217 Idaho Street
R 1~ T e . Flko, Nevada 89801
MaY 30200 - (773)777-1204
Counsel for Appellants

> TRACIE IC LINDEMAR
"~ CLEHK OF SUFREWME COURT
~-___DEPUTY GLERK
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IN THE SUPREME COURT OF THE STATE OF NEVADA

SUSANFALLINI, . o
' S Supreme Court No.: 56840
~ Appellant, BRI s

! Vs,

Estate of l\ﬂCI-LLL,T DAVID ADAMS

By and through his mother JUDITH ADAMS,

1 Ind1v1dua11y and on behalf of the Estate

| Regpondenth

Appeal from the Flffh Judlclal District Court of fhe State of Nevada m -
_ andfortheCoun’tyo Nye T
Lhe I—Ionorable Robeﬁ W Laze, Dlsmct Judce o

 APPELLANTS’ OPENING BRIEF

John Ohlson, Esg.
Bar Number 1672 -
. 275 Hill Street, Suite 230
Reno, Nevada 89501
" (775)323-2700 - .

- Jeff Kump, Esq.
Bar Number 5694 o
" MARVEL &XUMP, LTD..
217 Idaho Street
" Elko, Nevada 89801
(775) 777-1204
Counsel for Appéllants,
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s T . APPELLANTS

" Estate of MICHAEL DAV]D ADAMS
| By and through his mother JUDITH ADAMS
Indwldually and on: behalf of the Es‘cate

‘ Opemng Bnef

' . for furﬂler ac’non, 1t is mterlocutory Perkms V. Szerm Nevada SzZver Mmmg Ca 10 Nev
”405<1876> o L ‘.
C'On Awust 12, 2010 The Fifth Ind101al Dls’mct Conlt of the State of Nevada S

. IN THE SUPREME COURT OF THE STATE OF NEVADA
SUSAN PALLINI, EE
: : ’ . Supreme Court No.: 56840 . -
Appellant, E : '

.OPENING BRIEF

Respondent ' S
Pu:suant 10 NRAP ZS(a) Appellant Susan Falhm hereby subnnts Appellan‘t’

IURISDICTLONAL STATN‘“NT

A'n aggrleved par’cy may take an appeal from Y ;ﬁnal Judgnent entered 111 an acnon ’

ot proceedmg NRAP BA(b)(l) A ﬁnal Iudg;tnent in an actlon or proceudmc is|.
'~'leaves nothlncr for future cons1derat10n of ﬂ:le court Alper V. Po.s'm 7 7 Nev :28 344 P 7d TS

; .,nghts of the paxncs in fhe. action 1'he omer or judgment 1s ﬁnal When the case is retamed -

. entered .an Orde; A:Eter Huanng, dcnymb Dufendant’s Moﬂ on for *wconsﬁeratlon,
Eg—an‘tmc the Plazn’nff damaves m ’che prmc;yal amounL of $1; OOO OOO fo; Duef SOr"OW and|
' loss of support tovether wfrh damages for fature lost eaxmngs m the alnonnt off =
$1 640 696 attomey s fees 1 in the amount of $30 000, sanotlons in the amount of $33 000 )|
and funeral expenses in the amount for $5,188.85, and ca:ncelhnff the trial that had becn
-scheduled (See- Order After Hearing m’cered August 12, 2010 Jt Appx II 222-225Y.- All '

¥ References to pages in Joint Appendm will e in the form Jt Appx [volu.mo] [page(s)]’ Thus J Appx iR 2?7—
225%, above, refers to volume I, pages ’772—’7’?5 in Appellants’ Appnndn : .

5.

K essennally one thai dlsposes of the 1ssues presented in the case determmes the costs and C

167 6 (1939) When 7o further ac‘non of The court 1s reqnned in Drder to de’cenmne the o

1092



[t lm-'._
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: .Estate of MICHAEL DAVID ADAMS,
By. and fhirough his mother JUDITH ADAMS

. o

Raginias?

'INTHEmﬂmEMECDURIbgTHEguanFrmNADAV
SUS}QJP%ilJNL S
Suprere Court No.: 56840 L
Appe]lant o o

b j' 'f;~3j.,' . APPELLANT’S.

.‘OPENING BRIEF

Ind1v1dua]ly and on behalf of the Estate

Respondent L
L S

i Pu:csuant to NRAP 28(a), Appellant Susan Faﬂml hereby subzmts Appeﬂan‘c’ -

: Opemng Bnef

.TURISDICTLONAL ST l ATEMENT

>A:n acgneved party may tal.e an appeal ﬁom 4 “fmal ]udgment enteredm 311 aotwn
4 of proceed;mg NRAP :>A(b)(l) A ﬁnal Iudgment 111 an aenon O proeeedmg is ::'"
: essenmally one- that dlSPOSSS of the zssues presented in fhe case detennmes the costs; end A
A _leaves nothmo for fu‘mre con51de1:at10n of the court. Alper . Posm 77 Nev 328 344 P. 7d -
676 (1959) ”When no further aetlon of The court 1s reqmred m order to detem:une the
; nchts of. the pa:rt1es m the ac’uon the order or. Judgment is ﬁnal When the case i *retamed e '
| for further aetlon,, it 1s. mteﬂocutory* er]czns V. Szer"m Nevada bzlver Mzmrzg Co 10 Nev. -
*'405(1876) | e L] f:ﬁ>j
On Augh-s’c 12, 2010 the F1f(:h JudIclal Dlstrlct Conrt of the Staie of Nevada

'entered A "Order After I—Tearmg, denymg Defendant’s Momon for Recnnmderatmn

grantmc the Plamnff damages mn ’cue pnnclpal amoant of $1, OOO GOO er c*lef ser"u W and' :

: loss -of support tocether Wl’i:h damages for ﬁIture fost eammgs in ’che amount of]
$1; 640 696, attorney s fees i m the amount of $50, OOO sancuons i the amoum of $35, 000

~and runelai expenses m the amount for $5 188.85, and canoellmv the tna.l that had been

scheduled (See Order After Hearmcr entered Auvust 12 2010 Jt. Appx II 2222257 AllY- T

-1 References to pawes in Joiat Appendu{ will be in the form *Jt. Appx. rV(ﬂume] [paae(s)]”. ’Iﬁus *Jt. Appx. 1L, 222-|
"2257, gbove, efers to-volurme IL, “pages 222225 in ‘Appellants® Appendn

_5-
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A Order After Hearmu Was 2 final judgment as dez:med m NRAPSA(b)(l) and Alper

73 The eomplamt Was ﬁled on Ianuary 31 2007 Jt. Appx 1, 1. Fallini filed her Aﬂswer
,and Counterclaun o1 March 14, 2007. - Jt. Appx L lO Soon -after fhe Answer and-: o

: Counterclam were' filed, Palln, 3 atto:cpey Hm*oln K uel'\_n §; neremarter K.uenn) failed o

- other ‘issues had been resolved previously in T.hls case throuvh the entry of partlal :
summary Judgment, the striking of Susan Fallini’s. Answer and Counterclalm and entry of S
adefault It Appx I[ 55-57, 26 31, and 41-42.. ' '

NRAP 4 reqmres thai “the notice of appeal requ:red by Rule 3 shall be ﬁled wfch

! the d1smc1: eourt clerk ; aﬁer entry ofa erttBIl Judgment or order, and no later than 30 R ,'
_ days after the date that wntten notice of entry of the Judgmen’[ or. order appealed from is | ‘ :
" served.™ NRAP 4(a) OnAucrust 10, 2010 Plamtlff Estate of Mlchael David Adams by T
: '.and throuc,h hlS mother Iud;tth Adams Indmdually and on’ behalf of *Ebe Estate o
' (heremafter Adams) ﬁled aNo’doe Qf Entry of Order wl:ueh Was malled to Susan E allml ‘

(heremafter Falllm) en August l7 2010. Falhm ﬁled her No’uee of Appeal and Case 0
Appeal Statement on September 10 2010 i ‘ ‘ :

 This eourt may properly hear ’d:us matter as the Dleinet Court’s August 12, 2010

: "Posm Supm and aNoﬁce of Appeal Was properly ﬁled September 10/ 2010 aloncr Wl‘rh : “_‘- T
. 'Case Appeal S’catement in cenformanee ith N'RAP 3, NRAP aA(a) andNRAP 4 '

ISSUES PRESENTED FOR REVIEW

(l) Whether the dlsmct eourt eommltted 2 reve:rs1ble error m denjsnxvT Defendanf’ i

Mo’no:u forReeons1derat10n '_ :

(3) Whe‘rher damages awarded by the d;mstnct eourt Were exeessrve and WlthUi a. legal ' -

ba51s -

STATEMZENT OF CASE

The actlon arose out of Wrongful death elalms assefted by Plamtlff Adams acamst L |

Defendant, Falllm It Appx L 1- 6 l\ﬁehael David- Adams (heremafter M1chae1) Was .
hﬂ car on luly 7, ’7005 when hehita cOW owned by Fallin, and’ dled. Ry Apprl. B
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takee further. necessary action moludn1<7 the fa:dure to respond to dtseovery requests suoh as
the request for admissions. Jt. Appx. 11, 91—95

As a result of Knehn’s faﬂure to answer the. requests for admlssmns maecurate

] statetnents estabhshmv Fellin’s llablhty WETE deemed adlmtted It Appx. I, 55-57. OnA' 4
: Tnly 30, 7008 the Dlstnet Conrt entered an @rde:r Gtantlng Plalnttffs Motion for Partial|"
Summary Iudgment estabhshmg F allnn s hablhty leavmg only the issue of- damag,es }eft
_ 'to be heard It. App‘i I, 55-57. Nottce of Enn"y of that ‘Order was ﬁled on August 15 ,
2008 Jt. Appx 1, 58- 62." On June 16, 2009, Plaintiff moved to Stnke Defendant S Answer '

and Counterelann Whlch Kuehn opposed requestmg that the eou;rt “deehne 10 s:rd(e the :

'. aniswer and oounterolann in fav01 of mposme further monetary sanetton agamst ]:nm » Jt'

, ‘Defendant’s Answer and Counterolalm It. Appx L 239-233 However on November A .
o -2009 after repeatedly sanetnonlncT Kuehn for J:ns contmued fallure to respond to d]SCOVBI’V b

I “Counsel 1n Contempt of Court It Appx O, 26—31 ’Notlce of entzy of that Order was ﬁled .

on Novembet 9 20“9 and 2 Dﬁfauj.t WaS entet ed ‘aj me clerk of tue court PL‘LT.'Suaﬂ.L to th

'order ‘on February 4, 2010. . Apr I, 32 33, 41 | ,
| - On Jutie 16, 2010; FaJJJm substttdted ‘counsel Ieplacmg Kuehn It Appx 11 87- 88 ..
" On. June 24, 2010 Adams fded ah Apphoatton for Default Indgment Agamst Defendant |
Susan Falhnx It Appx T, 89- 129 Tkns Motlon Wwas opposed that same day (See‘:
1 Opposmon Tt. Appx. I, 130—132) F a111n1 then ﬁled a Motlon for Leave to Flle a Motlon '

for "Reconsideration ‘that Adams opposed (See Motlon for Reoon51derat10n i\/f_FR’

attached as Exhibit” 1 theleto Jt Appx. T, 138-159) Adams Appncatlon and r'anml s|-
| MOTJOII Were heard on Iuly 19 ’)010 1esult1nz in-the final Order After Hearmo entered
_A August 12 2010, grantmg Adams’ Anphcatlon, denymg Fallini’s Monon and granting|

-7-

1 Appx L 224—731 Kuehn deolared to the Court that the dtscovery noneomphanee was| -
- “absolutely not the fault of the party and the blame should be attnbuted to eounsel in fu]l | :
: Jt Apr I 226 On Iuly 17 2009 the Court’ demed Plam’mft’s Motton to Stnke -

| -reqnests and orders the- Court entered 2 rmchngs of Fact, Conclusmns of LaW and Order‘ .

. S‘dtkmg Answer and Counterolatm of Defendant Falhm and Holdmg Defendant" L
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| Adams.a 2 total of $2,730,884. 83 in. damages and attorney’s fees, -which Falln:u Appeals
-from (See Order After I—Iearmg entered Angust 12, 2010, Jt. Appx. I, 222-225). -

' represent her as rhe Defendant ‘in the- Wrongful death case; Adams, et al v, Fallini. Jt; ',

il 'Kuehn accepted servme on beha]f of Fallnn on March 1, 2007 Jt. Appx. 1, 8- 9. Fa]]nn '

k. was open ranve” 1s commonly known in that Area (See IVIFR It Appx II 138 139 and|
! :Opposmon o Apphcanon for Defaxﬂt ¥ Appx ];T. 130 132) T

) (See Opposr’non to Apphcatlon Tor Default, Jt Appx ]I 130 132)

,mcludmv Requests for Admrssron by Adams It Appx L -40-51. Knehn Failed to respond

1 to sard Requests for Ad1m551on before the exprratron of 30 days and, in fact never

' Apursuant to NRCP 36 Jt. Appx. I, 71- -74., Thus, Pa]hrn “admitted” that: the area of the}
: accrdent was not open tenge; that Fallini bad fa:ded to follow the custom and pracnce of

1 ranchers in the area of taggmg cattle with rnmmons tags so rnar they coulo be seen at night

RELEVANT FACTS

~On July 7, 2005 ‘around 9:00 p.m: Michael was dnvmg on SR 375 hrghway m Nye -
County Nevada, When he hit a Herford cow, owned by Faﬂlnl kﬂlmv bo’ch M_'Lchael and :
the cow. Jt. Appx. I 2. On November 29, 2006 Adams filed his Cornplamt in Clark |
Conn’cy Nevada. Falhrn retained Harry I\rnehn Esq. of the law firm. Gibson. & Kuehs,.to] .

. Appx I 14.- The ac’nonm Clarl\_ County was dlsnnssed and subsequenﬂy re—ﬁled in Nye|. =
County in the. Fifih Iud1clal Dlstnct Court «of Nevada (Pahru:mp) It Appx L 18—20 _—

| filed her Answer and Counterclarm on March 14, 2007 Fa]hrn had a complete defense to| i
the 1awsu1t, as the COW. WB.S on the hl,:,hway in an open range part of Nevada (See MFR B
|- It AppA IE 13 8—159) The fact that ’rhe part of the hrchway Where the accrden’c occurred

Sornetnne in June 2007, F a]hm ca]led Kuehn to ]nqmre abom the case as she had s |
: ‘not heard from Kuehn Kuehn mformed Falhnl that the casewas “over ” and that she had} :

'prevalled That was not true Kuehn had ﬁled an ANSWer, and the case was Just becmnmg .

On or about’ October 31 2007 Kuehn Was served Wr’ch drscovery requests .'

responded to the- requestss Jt. Appx. L, 40-51. As a dnect result of Knehn’s fallure to,

Iesnond to the Requests for Adnnssron the requests were deemed admrtted by default] -

- _ _g-
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on the roadway (a practice that has never existed); and other statements that established

Fallini’s liab.ility- in the matter and extinguished her defenses. Kue}junever 'iuformedi
Fatlini of the discovery requests Jt. Appx. I, 71-74. ‘ | . : .

‘ Ou July 2, 2008, Adams served & seeond set of request for produetton of f
_documents on Kuehn. Kuehn faﬂed to- responded to these dlseovery requests as well. Jt. |
Appx. I, 41-46. N o . 1
' On Apnl 7, 2008 (and agéin on May 14, 2008 Wrth a certrﬁcate of service) Adams
‘-ﬁled thelr Motion for Partial Summary Judgment Jt. Appz. 1,40. Kuehn fafledto Oppose

s moﬂon it App % L 7L 4. The Mo’uon was ‘based Pl‘lmanly on the admmsrons S

contamed in the request for admlssmns Jt Appx IR 41—49 A hearmg on the Mouou was '
held on July 14 2008, wbleh Kuehu falled o appear at and the mouou was grauted (See -

Gran’ung Pla,muff’ 8 Motlon for Pamal Summary Judgment on July’ 30, 2008 Jt. Appx 1
'_.55 57.. Nouce of entry of ’thar Order Was served ou Kuehn on August 15, 2008 Jt Appx '
.~158~62 ‘ A Lo S _
Dn Mareh 73 2009 Adams ﬁled a Mo’uou to Compel Defendant’s Produc‘uon of N
1 Documents A hearmg on thiat motrou was held on Apl'l]. 27 2009 Wherem Kuehn B

[

1 onrt mmutes m Case: Summary It Apr T, 240 244). The Court entered lts ‘Order| -

.aupeared and stated that hxs oﬂiee dropped the ball and dld not oppose the motion (See .

See CULU.L mmuaes in \;abe oammm/, It A DX. .u., 24\1 244\ ""he Couu ssued an uLdGI’

| Grautmg Plamtrff’ 8 Mo’uou and ordermg Falhm to pay $7 50 OO in attomey 5 fees.’ I&uehn L
' 'conunued to fail to produce the dlseovery requests and on Iune 16, 2009 Adams ﬁled a
) Mouon to Strike Defendant’s Answer and Countelolalm It App}r 1, 160—170 Kuehn -
: opposed 1equesimg that the oourt “deelme to strlke the answer and countelclalm in favor ‘

of mposmg further monetary sancuon agamst him.” Jt Appx 1, 224- 231.  Kuehn| -

declared to the Court that the dlSCOVCl'y uoncomphanee Was “absolu’cely not the fault of

gt the party and the blame should be attrlbu*ed 10 eounsel in full.” Jt Appx I, 226. On July

.13,.2009, the Court heard and demed Plaintiff 8 Mo’uon to Strke Defendant’s Answe1 a.nd

Counterclaim and Jmposed addr‘uonal sanctions-on Kuehn Jt. Appx. 1, 232 733

9
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ﬁled numerous Motlons for Order to Show Cause and Orders to Show Cause were issted.

' Kuehn was repeatedly sanotloned by the Court. Jt. Appx I, 148 149, 220-223, 232-733

i sanetrons Wthh aecrued daﬂy Kuehn never responded

1T lwas entered by the clerk of the court pursuant o that G)rder on’ February 4, 2010 Jt Appx

: 'requests Jt Appx II, 68- 75 Kuehn nonetheless mamtamed his- mactron

-these cncmnstances having prev:rously told her that the case was over” (See MFR Jt

Because of Kuehn's repeated Iarlure to comply with dlseovery requests Adams o

Jt Appx I, 91-143, 148-149, 160~219 o, 1-12, 17- 19 20-21, 26 31, 48-58 and 68-75.

H, 20-21, 26- 31 59-61, 68 73 and 222—’723 In the face of tl'lese sanotlons Kuehn

- On November 4, 2009 after repeatedly sanenomng Kuehn for h1s eontmued farlure

Conclusmns of LaW and Order Strrkmcr Answer and- Counterc:lalm of Defendant Susan o
_Fallini and Holdmg Defenda.nt’s Counsel m Contempt of Court. Jt Appx II 26 31| ‘
' Nottce of emtry of that Order Was fﬂed on’ November g, 2009 Jt. Appx I[ :»2-4@ De‘fault ' .

: Law and Order Holdmo Defeudant’s Counsel in. Contempt of Court, this trme ﬁmncr. -

] promrsed 10 comply, but never did. Jt Appx 10, 89 129. Desptte the 1mpos1t10n of o

~to 1espond to drscovery requests and orders the Court entered a Fmdmgs of Fact -

1, 4142, On fuue 2, 2010 the Court entered another Fmdmgs of Fact, Cenelusrons of T

Kuehn $5 OOfD 00 *plus an; addttlonal $500 0e per day for every day after the SrDﬂ' day i -'

v

‘ Appx }I '138-159). Kuelm never brought Falhm to any of the hearings and repeatedly ‘ '
told the Court that the responsrbﬂlty for the mactlou was hls alone (See Sourt mmutes in| -
’ Case Summary, Tt Appx. 1L, 2 0 244) Tmally, in June .of 2010 Kt.ehn’s partner, Tom '

Gibson, Esq.. drscovered the status of the case and contacted Fallini, mformmg her of What

hed Lanspued over the preeed.ng three vears (See MPR, It y ppx TI 738 139) Glbson P

rne Urder Ior r‘artral bummary Judgment estabnsned balhm’s habrhty m ttus -

-10-

"followmv the entry of that Order that Kuehn contlnued to faJl to 1espond 1o D]..Jeovery '. .'

' 'matter, -and the Order Strﬂgng Answer and Countercla:m left. Fa]lu:u ! the pos1t10n of o
: default The default stnpped dehm of all defenses (See MPR IIt App}; JEN 138 159) Stﬂl o ,
'. -Kuehn d1d not notrfy Fallmt of the status of the case. Kuehn falled to mform Falhm about oL
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' 'Counsei on June 16, 010 replacmU Kuehn W1th the tndersigned coumnsel. It Appx Jin
: .Defendant Susan Fa]lzm It Appx H 89- 129 This Apphcation Was - opposed that sarne

'_ Leave to File a Mohon for Reconsrdera.tlon thar Adams opposed (See MFK Jt Appx 10,

' have been resolved by the] Jury. .

were not supported by arly le@al basrs or caleulatrorxs supported by ev1denee

informed Fallini that Kue'hrl has bi-polar disarder and “Went O'E "his meds” (S'ee‘ MER Jt. .

Appx II, 138-159). . Fallini Jrnmedrately hlred new counsel filing a Substmltlon of

g7-88. On Iune 24 ’7010 Adams filed an Appheatron for Defaulr Judgment. Acramst f

day (See Opposrtlon Jt. Appx. I, 130 137) Falhm 'S new eounsel then ﬁled 2 Mo‘ﬂon for o

'..138 139) Adams’ Apphcahon and Fa]lml s Motron were heard on Iuly 19, 2010 |
_ .resultmcr in the final Order After Hearmo entered August 12, 2010 granﬂng Adams :

Apphcatlon, denymg Falhm ] MCithn, and proceedmt, wﬂ‘h 2 prove up hearmc gram:mcr .

E . 'A,ppeals (See Order After Hearmg, Jt Apr I[ 222—223 and | oourt mmutes in Case
‘ Sumary, It. App,r ]I 240-’744) ' ' "

SUMJ\'IARY OF ARGUIV[ENTS

Adams a total of $2 730 884 85 m damages and attomey §- fees from Wmeh Faliini) -

CL Denymg Falhm’s Motlon for Reeonmderatron Was reversrble error as the o

based on “faets” ]cnown io be urd:rue but estabhshed by default and mamfested 111_]1131:106 -
- ~holdmg Falhm hable for an aecrdent that she was, in no Way responsrble fer to the tung. of .
2 277 mllhon do]lars ' L .

I[ . Drsrmssmv the Jury trial was reversrble error because it deprrved Defendant

of her eonstltutronal nghr and ’che detemunatlon of damarres is an issue of faot that should

I Orders entered of whleh Falhm Was reques’n;rrcr recon51derat1on Were' cleaﬂy erroneous S

IE[ The damacres awalded to. Adams by the Drstmot Com’c were. exeessrve and B

The District Court’s Order After Hearmo should be 1eversed and the ease :

remanded with 1nstruet10ns to reconsrder pICVlO'(lS orders and have a]l issues of fact med +

by ajury. -

© .11 -
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I THE DISTRICT COURT ERRED IN DENYING FALLH\I_I’S 3

MOTION FOR' RECONSD)ERATION

Since the Fifth Judicial District ‘has not enacred local Tules of practlce ”che first|”
'mqulry on the. SLbJect of motrons 10 recon31der ruhngs should be to the Dsmct Court| .

Rules and partreularly Rule 13(7) Whleh prov1des as follows '

No motlon once heard and disposed of ihall be renewed in the same cause, nor
shall the same matters therein embraced be reheard, unless by leave of the court -
oranted upo:u motion therefor, after notice of such motlon to the adverse partres )

The Supreme Court ‘has reoogmzed the proprrety of motlons for. reconsrderatron .
. under DCR 13(7) See Arnold V. Kz_p, 173 Nev. 410 168 P3d 1050 (’?007) So lonw as 1“c‘- :

: .retams Junsdrchon over'a case, @ trral oourt possesses ’che mherent procedural power to

A mal cour’t shoula reeonsrder, and reverse prror ruhngs maae prror to ﬁ:nal -

: 5reconsrder, resema, or modlfy an mterloeutory order for cause seen by the court ro be - :
! suﬁic:lent > 'Mullally 1. Jones, 2010 WL 3339333 (DNev) cltmg C’ziy of Los Anaeles, _—
- Harbm Dw v. Santa Monica Baykeeper, 54r Sd 882 885" (9*1’ Cit. zoor) ‘

Judcrrnent When the prror ‘decision’ 1s elearly erroneous and rhe order 1f leftin place Weuld L

| canse mamfest mjustlee Masonry and Tile Conﬁ acz‘ors V. Jolley, 113 Nev 737 941 P 2d :
1486, 489 (1997) cltmg thrle Eal h v. Department ofHousmv 807 Fed 2d 1433 (8" Cll‘ '

recorrs1der is mot hamper ed by the’ “1aw of the case doctrm when the order reeons1dered N

Would work & mamfest m_}ustlce U S.v. Serpa, at 640

A, lee Order Granimﬂ Plazm‘zﬁ“s Moz‘zon for’ Parilal Summmy Judoment was-‘ :

Cleal ly Eryoneous

. The Grantingof PlaintifPs Motlon for Partial Summary Iudgment Was broubht

about tbrouah a breach of the rules of professronal conduct by both attomey s and breaoh :
of the eode of Judma.l conduct by the District Court. '

. Attorney’s have a duty not to present fcrvolous conten’uons t0 the mbunal and are

1 required to be. candid in ’therr presentation of the facts. .

-12-

'1986) United .S‘rates v Serpa 930 F2d 639 (8&l Crr 1991) The Court’s abrlrty to o :"
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Nevada Rule ofProfessional Conduo”t 3.1 provides inTelevant part: “Al’axxryar sh'avllh
not -.. assert-or controvert an’ 1ssue unless there is a'basis in law. and facz‘ for doing so| -

that is not frlvolous ” (emphasw added)

" Rule 3, 3. prov1des in relevant part:

() A lawyer shall not knowmcrly ' o ' -
(1) Make a false :statement of fact or 1aw to a tribunal or faﬂ o
correct a false statement of matenal fact or-law previously made to .
* the tribunal by the lawyer; . : -
(3) Offer evidence that the lawyer knows to be false. If.a lawyer, the.
© lawyer’s client, or a witness called by the 1awyer has ““offered
-material ‘evidence and the-lawyer comes to know of iis falsity, the .
 lawyer shall take reasonable remedial - measures, meludmg, if .
. mecessary, disclosure to the ‘tribunal.... ~ g

) Rule g4 promdes in relevant part that itis professmnal misconduct for a lawyer to -

(a) Violate.or attem mpt to violate the Rules of Plofesswnal Conduot
~knowingly assist.or mduce ano’iher to do.so, or do so through the acts
-of another; . ... =
(c) Engage in. conduct mvolvmg dlshonesty, ﬁ:aud decelt or - ..
o mjsrepresen’catlon, '
~ (d) Engage in oonduct that is prejudmlal ‘to the admmlstrauon of
© Justice.. .- o BT _

Plam’nff achleved 'VIG'EOTY m 'thlS matter due to Kuehn’s fa.ﬂure to deny requests for'- |

' adm:Lsslon Jt Appx I 3:)-57 The essentlal subject matter of Whlch es’cabhshed Tiability| " - -'

and promded ﬂlat the area of hlghway on WhlGh the accldent occurred 1 in ﬂllS case was’ not "' e

open ranoe It Appx 1, 89 129, Tt was further estabhshed, throu_h fznlure to deny’ that :

Defendant fa:led m her respon51b111ty to attaoh,ed reﬂeetwe tags to her cows as. is the . :

custom m‘chat part of Nye Cou:m:y Jt. Appx L 55- 57

Both proposmons of fact are false and therefore olearly erroneous A’I’he area m- :
s ‘Whloh ‘the acoldent ooourred m Nye County, Nevada was, in fact; open range, a faet' -

. commonly known Nye County, in which the District Coprt sat (See MER, Tt. Appx. 1

138-159 and/01 Opposfuon to Apphcatlon for Default It Appx ]I 130- 137) On ‘the

I -subject OI reﬂectlve strips, no-such custom and prac’uoe e}usts ‘among ranchers m Nye .

County (See MER, Tt. Appx. II, 138- 139 and/or Opposmon to Apphcatlon for Default Jt.

AypA I, 1.10—132) Dlamﬁﬁ’s counsel knew or should have } K_nown that LCSB contentions

-13-
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1 were false, as it was common lmotvledoe'in Nye County, vet he still. presented these

staterment as “facts” to .the Court, allowing. szrepresentatlons to stand perpetratmg

rmsconduct of his own

Because Kuehn farted 1o deny the Plamtrft’s request for adrrnssmn the questions

were deemed adn:utted (See It Appx I, 55- 57) To compound matters, Kuehn failed to

oppose Plarnhff g rnot10n for summary judgment, VlolatmU Rule 1.1 of the Code of|

Prmessmnal Conduct requiring that counsel prowde competent representatlon (See iR

Appx L, 35—57) The Court then granted the unopposed motion for summary Judgment .

even thoucrh the factual premrse therefore was and is patently untrue (See MFR I Apr S
‘11 138—159) ' ‘

L The ﬁrst Cannon of the Code of Juchcral Conduct provrdes

s A judge shall uphold and promote the mdependence mtegrlty, and
. imparfiality of the Juchcrary and sha]l avoid mproprlety and the appearance '
- of; nnpropnety S _ ot .

. .,'Although there is no transcrrpt of the final hea;oncr 1n ﬁont of the Drstnct Court -

" Falhm reoa]ls the Honorable Robert Lane statmg that he knew the.area’ where the aoc1dent Do .

occurred to be “open range » Yet the- Court accepted a3 fact that it was not open ranoe e

' .and made ruhncrs conswtent therew1th detractmv from the mtegﬂy of the: trlbunal By n

acceptrnv racts as ‘crue WhlGIl were known or snourd nave oeen Known 0 be ralse tne tnal S

court farledto uphold t’he “mtegrlty of the tubun ”? .
Had F allini been propeﬂy represented, the Distriet Court 1nay Well have taken '

I Judrcral notice that the area. m queshon m ﬂllS case was open rancre The Court began the -
A ﬁnal Hearing mchned to grant Fallini’s Motlon for Reconsrderatlon (See court m:tnutes n
Case Summary, Jt. App}r II 240-244). Instead, the Court accepted a false factual plemrse' |
.due to Kuehn’s failures, ultlmately ratlfymg that acceptance in its ﬁnal order desprte
| hnowmt7 the facts supportlng the order were false (See Order atter I—Iearmg, Jt. Apr I[ . .
222-225). | | |

Because the Partial Summary Judgment rested on factual feleehoods, it was.clearly

-14-
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€TTODEOUS. The first eroﬁg for the Court to. ]:r_ayereoonsidered- and rescinded previous )

orders was met

B Allowmv the Order Gram‘mg M’ ofion for Partial Summary J udoment fo Stand
) worked a Manzfest In]usfzce

Promptly after thls case Was mmated Falhm re‘camed Kuehn to represent her m the

defense of thls actlon (See It Appx I, 8 9). Kuehn accep’[ed service for Fa]lml on '
-"February 22, 007 (See Proef of oermce Jt. Appx L 8 -0). Until appromately June 2,

| 2010 Kuehn farled to commumcate fhe status of thecase, -extept to.fell Defendan’c ’chat'-

the case Was “over and. had been. taken care of” (See MFR Jt. App}r 1L 138—139) -

Fmally, Mr Tom G1bson (apparenﬂy havmcr been apprrsed of Kuehn’s many derehcnons

| . in this- ease) con’caeted F alhm and apprrsed her of the. true sta’cus of her case (See ]_\/LFR Tt )
,’Appxri 138- 1:9) o | AR

Falhm had 1no 1dea that she had been served wrfh dlscovery requests that among R |

‘case determmanve (See Opposrtton o Apphcahon for Default It Apvx 11 130—132)

: Athose requests were Requests for Admssrons or that the faﬂure to deny those had be come ‘. A .

' .'Falhm had been completely unaware that the Iawyer she had Lhrred and pard hacl farled 504 =/ .
_mtsera:bly to proteet her m’cerests -Or that ever3r metron made by Adams had gone T

] unopposed (See eourt mmutes m Case Summary, Jt Appx ]j[> ’740-?44) Further, Palhm 7

was 1gaorant of the fact rhat her 1awyer had re_peatedly exposed them to cenrempi ertaﬁons’ Ea

) (Whrch Wele never served on her personally) (.S‘ee ME‘R Tt. Appx II 138 159 Oppesmon N
' .;te Apphcatlon for Default Jt. Appx 10, 130 132 and Certrﬁeate of Servme attached to" . ‘
: Orders or Notlce 'S of Entry, Jt. App:x 1L, 23 33 63, and 77) .

AS soon as Falhm d1scovered her lawyer had farled to competenﬂy represent her

a:nd had been the engme of ThlS dlsaster she consulted long ’mrne counsel Who referred her

1o new counsel Wlthout delay (See Jt. Appx 1L, 87- 88 and Opposmon to Appheatlon for .
| Default, Jt: Appx I, 130- 132) If Kuehn was the enome for thls dlsaster then the District

| Court was the oonduetor and this drsaster could have been and should have been stopped| |

from bmre]mc down ﬂns tral olc_ at a much earller iime.

.15~
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Rule'l. 1 of the Nevada Rules of Professmnal Conduct promdes as follows

A lawyer shall prowde competent representation to a- client. Competent
- representation. requires' the- legal knowledge, skill, thoroughness and
prep: aratlon reasonably necessary for the representatlon '

" Rule 2 15 of the l\levada Code of .Tudlcml Conduot prov1des in relevant part as| - -

follows

~...-(B) A jndge havmv knowledge that a lawyer has. commttted a
violation of the Nevada, Ruiles of Professional Conduct that raises'a
substantial -question IGO‘ﬁIdJnU the lawyer’s honesty, frustworthiness,

. or fifness as a lawyer in other regpects shall ‘inform the apprOpnate. o
- authority. . . (D) A judge who Tecefves information indicating a

" qubstamiial likelitiood Fhat a lawyer has committed a violation of the -

: Nevada Rules of P:cofessmnal Conduet shall take appropnate actlon

Kuehn’s utter faﬂure to ptowde competent representatmn and be honest Wlth _A -
; Falhm not only brouuht thts unjust result upon Fallini, but the D1strlet Court, desptte 1ts
' 'obwous knowledce of Kuehn’s mlsconduet (shown by the :m.tmerous and hefty fmes .
I 1mposed on Kuehn) faﬂed to nottfy the appropnate authouty or Falhm and mstead enter
'-':deGlSlOIlS based entlrely on hJS fatlures ‘and not on sound Iaetual premtses The Dristrict p 3
Com't had' a du’CY to report Kuehn 1o ’dte State Bai for hJS gross and obmous dereltctton of o
I+ duty, and should have reqmred Kuehn o at least bnncr s oltent to one oz :more of the

' heamnbs 'Where her rlghts were bemo foreclosed upon (See oourt mmutes m Case |
¢ Summary, Jt. Appx ]I, 240-')44) Kuehn subverted the adtmmstratlon of Justtce and the )
i vcot.rt allowed this subversmn to oontmue m VlOlaIlOIl of numerous Tules. of professmnal o

‘conduct and the oo ef Jud:tcml uonduct If this case-does’ not rep*esent the “mamfesf

mjus tice” of WLuCh tue Supreme Couit speaks, hen u;axmest mjustlce es no* exist.

' Beoause fhe Orders that Fallini moved the court to tecon51der Were clearly .

en:oneous and Ieavmcr them in place perpetuated a mamfest 111_]1181.106 the Dtstuet Court .

erred m denymg Pallml s Motion for Reconsideration. -

2 Code of Judicial Canduct Canon 1- A Judve shall uphold and promote the mdependence integrity, and 1mpart1ahty -

of the judiciary-znd shall avoid impropriety and the appearance of 1mp70pr1°ty

16
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: Quo’cmg Charles T. McConmck Handbook on z‘he Law of Damages 24 (1935)

Constfcutlon The Damages awalded by fhe Dlstnci Court m total exceeded 2. 7 1m1110n
~dollars, malunv the error Very harmﬁll 10 Palhm (See Order Aﬁer Heatmg, Jt Appx 11,

b
11111

IL. THE DISTRICT COURT ERRED WHEN IT DISI\&ISSED THE IURY “

TRIAL AND DE TTERMINED DAMAGES -

This matter was get-for, a jury trlal when the D1stnct Court vacated that j Jury trial|
setting and deienmmncr damages from ihe beneh (See It Appx. T, 221- ’724 and Order
| After Hearmg, Jt. Appx 10 222 225) Amcle 1, Sec’uon 3 of the Nevada Consmuuon -

prov1des

Trxal by Jury, waiver in cwﬂ cases. The nght of trial by IIury shall ‘be
secured to all and remain inviolate forever; but a Jury trial may be waived
by the parties in all civil cases m the manner to be prescribed by law;.and in
. civil cases, if three fourths-of the Jurors agree upon a verdict it shall stand . -
‘and have the same. force and effect as a verdlct by the whole Jury, Provided,
the Legislature by a law passed by a two thirds wote of all the members S
.. elected -to’ each branch *thereof may reqmre o unammous verdm :
nomlﬂlstanchno t"tus Promsmn :

" - The unconshmtlonal demal of a Jury tna] must be reversed unless the error was

; : 'lssues of fact Moloaﬁ)h v. It ruckInsw ance Exchanoe 744 P. ?d 992, 304 Or 296 297 298 _

1 b6 found by the fuors:” Lakm v Senco PT oducrs Inc 987 P2d 463 70, 329 @1 62

1 harmiess Umz‘ed Sfaz‘es V. Caszomza Mobzle Home Manaoremerzt Park Co 107 F. od' '_: '
AL 1374 137’7 (9th Cir. 1997) The nght to Jury tnal mcludes havmg 2 Jury determme all]

‘(1987) “The amount of damages ek ﬁom the beomnmg of tmal by JuI'y was a ‘fact to AR

ThlS matter was set” to be tned by a: JUI'Y It Appx I 220~223 Factual

' detemunatlons remamed as to damages even thoug"h the- Court smlck the Defendant‘ ;
2 :ianswer and entered default (See Opposmon ’co Apphca’mon for Default It Apr II 130- e ‘
132) The Court‘s detenmnatlon of damages from the bench after s1:c1k1ng the Juzy tmal ‘
\ -violated Defendant’s ncrht toa Jury trlal secmed by the above c1’Led section of hie Nevada '

222-225). Thus ‘chls Court mus’c reverse the Dlstrlct Court’s de01s1on

-17-
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RCRIEECREES B

T, THE DISTRICT COURT ERRED WHEN IT AWARDED
' EXCESSIVE DAMAGES WIHTOUT LEGAL BASIS

. Damages Were awarded in ﬂns case mthout d legal basis, and were excesswe The ;

Due Process- Clause -of -the Fourteenth Amendment plohlbits a State from nnposmcr al

* Resources- Corp 509 . S 443, 454 (1993) Nevada Pattern C1V1l Jury Insmlc‘non No

Nev. J1 10 13 explams that damages are deternnned to make a Plamtlff Whole and]

compensate for Ioss and prov1des as follows

The heir's loss of probable support compamonshlp, soo1ety eomfort and e

il consortium.. o detexm:nmg that loss, you may consider the financial support, if :
any, which-the heir would have reeerved from the deceased except for his death, - - |7

and the right to receive supporg 1f any, Wmeh the hen has lost by reason of his |

| . death

[The nghf of one person to reoelve snp_port from another isnot destoyed by )

the fact that the former does not need the support, nor by the’ fact that the lafter has ) k.
= not provlded 1t] T o : o

.'Vou may also conslder

The age of ﬂlu deeeased end of the hen” T

The heal’ch of the deceased and of: the heir; - . N

The respective hfe expectancies of the. deceased and of the hexx _

“Whether the ‘deceased was kindly, affectionate or otherwise; = .- . .o
The dlsposmon of the deceased to oontrlbute ﬁnanc:laﬂy to Support the. S
heér; . .. o ; ) ) :

The earning eapaefcy of ihe decease¢

7. Hishabits of industry. and-thrift; and B ~

8 A:ny other faets shown by the evidence md1cat1ng What beneﬁts ’che helr :

might Ieasonably have been expeeted to recewe lrom the deceased had .
;hehved e T - ’

M:esuPJr*

' Wlth respect to hfe expectanmes you Wﬂl only be conoemed anh the
shorter of the two, that of theheir +whose damages you are evaluatmc or that
of the decedent, as one can.derive a beneﬁt ﬁom the life of another only S0
long as both are ahve -

A caleulation of _damages should onl:j 'be upheid if there 1s eompefent evidence to|

1

‘_ g.rossly excesswe” punlshment on-.a tortfeasor TX0- Producz‘zon Co7 y A AZZzance R

. . . ’ ' N
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custain it Corned v, Wilcos, 898 P24 1379, 1386 (Utah 1995) citing Rees v

) ]ﬁ'rermmmmin Health Cdre Inc., 808 P. 7d' 1069, 1072 (Utah 19'91)' Penrod v. C'ar-ter 737'.

p.2d 199 200 (Utah 1987) Tn this matter, there was 10 showmg that Plamtrff‘s suffered

any econcmrc loss from tbe death of their son. Only the-estate damaces related to :ﬁmeral
experises were shown constltutmg compensable damage (See Order After l-learmg, Tl
Appx. H, 222-225) ' o ' '

" \/ON CLUSION

‘Ilns eataolysmm tram wreck of 2 Gase Was occasroned by the blatarrt malpraetlce -
' of Appellant Ballini’s ﬁrst lawyer compounded by Adam’s attomey s mrsconduct Wlnch .
eaused the entry of partral summary Judgment the strﬂqng of Appellan’c‘s answer and the|

-Appellant should have prevaﬂed The D1str1et Court comrmtmd revers1ble error When 1’&
NOW Appellant faces a huge ($'7 v mllhon) damages award Thrs court should k

reverse the Dlslnct Court’s declsron and remand the case drrectrnv the 1ower Court to '

' “~.recons1der its. earller orders and alloW Appellam her defense ) :'~ Y

CERTIFICATE OF COMPLIANCE

I hereby cemfy that 1 have read “this appellate brref and to The best of my. S

: jlmowledve mfonnatlon and behef itiis not fnvolous or’ mterpcsed for any m'lproper :

' T-Appellate Procedure mcludmg the reqmrement of NRAP 28(e) Wluch requlres that.‘-_'
.‘every assemon m the bnefs revardmcr matters.m the: record be suppor‘ced by a refelenee 1o,
| the page of the transcrlpt or append:tx Where the ma‘rter relled on is to be found I

| understand that T may be subJ ect to sanc’dons in the event That the aceomp anymc briefis "

/11,

/111

-19- °

-entry of derault But fer the attomey rmsconduct and allowanee by the Drstnet Court -.

i demed Falhmvs lvlohon for Reconsrdera‘aon vacated ’dle Jury mal and awarded excessrve . - A
1 damacres to Adams ' ' ' ' '

'-purpose I further certrfy ’that tlus brlef eomplres Wrth all appllcable Nevada Rules off - -
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“I-not in"cdnfo;mi’ty' with the.réquifemeﬁts of the Ne{/ada Rules of Appeliate Procedure. '

" AFFIRMATION
Pursuant to NRS 239B. 030

' The m1ders1gncd doss hereby affirm that the- preoedan dooument does not contam the o

soc:lal secunty number of any person

 Dated this Zj day ofMay, 2011,

" Renb, Nevada 89501 *
- (775) 3232700

Q'Jeﬁ'Kump,Esq
" . . BarNumber56%4 - LR
- MARVEL &KUMP LTD. R
217 Idaho Street . h
“Elko, Nevada 80801
o (773) ’777—1’704
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o method mdacated and addxessed je) ﬂne fo]lowmv

i

'CERTIEICATE OF SERVICE

4 I hereby cemfy that I am an employee of JOHN- OI—ILSON and that on ﬂ:us date 1l

' 'personally served 2 true copy of the foregomg APPELLANT S OPENING BRIEF by the

Tobn P: Aldrich, B X Via US. Mail

Aldrich Law Firm, Ttd. - , 7 Via Overnight Mail . »

1601 S. Rainbow Blvd, Ste. 160 . - VieHamdDelivery ~ .~ | ..}

'Las,Veqas NV 89146 . .- VlaFacsunﬂe S : C IR

 DATED#s 2 ay ot Mag 2011 T i
L RebeN MRy LY -
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Case No.: CV 24539

Dept. No.: 2P

IN THE FIFTH JUDICIAL DISTRICT COURT
IN AND FORNYE COUNTY, STATE OF NEVADA

BEEEEX

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

' Plaintiff,

VS..

SUSAN FALLINI, DOES I-X and ROE
CORPORATIONS I-X, inclusi.ve,

Dcfenglants .

;o

SUSAN FALLINI’S REPLY MEMORANDUM IN SUPPORT OF HER RULE 60(!))
MOTION TO SET ASIDE JUDGMENT AND OPPOSITION TO PLAINTIFF’S
COUNTERMOTION TO STRIKE '

Dcfendanf Susan Fallini respectfully submits this memorandum in reply to.Plaintiff’s

NN
N

23

opposition -and in further support 'o.f her Rule 60(b) Motion to Set A§ide Judgment (the “Ruie|. '
60(b) Motion™).

- INTRODUCTION

Rather than respond to the nearly thirty factual allegatiéns set forth by Ms. Fallini in her
motion for relief, Plaintiff éimpiy regurgitates the procedural history of the case and cites a few
cases that lend no support tb_Plaipﬁff’ s opposition or motion to strike. Indeed, beyond conclusory

huffs of redundancy, claims of stalling, and allegations of improper conduct, Plaintiff’s counsel

1110
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10
11
12
13
14
15
16
17
18
19
20

R I -

fails to respohd in any substantive manmner. This failure equates to an admission. and, at the very

least, strongly indicates that the factual allegations are meritorious and should not be ignored by

this Court. True to form, Plaintiff relies on procedural gamesmanship. What is more, Plaintiff has
no leg to stand on. As set forth below, Plaintiff’s procedural arguments utterly fail. Plaintiff’s
countermotion to strike must be discarded imstantly. Further, Plaintiff’s finality and issue|

preclusién arguments, which are two sides of the same coin, both fold upon the barest scrutiny.

ARGUMENT

L THE COUNTERMOTION TO ST‘RII»(E’.MUST FAIL BECAUSE IT IS SIMPLY |

“BAD PRACTICE” TO FILE SUCH A MOTION.

Courts j)romptly discard any countermotion to strike that argues the merits of the original
motion, finding it both improper and confusing. Buehler v. Buehler, 151 P. 44, 45 (Nev. 1915).
The filing of suph a mqtion to strike is bad practice. Lan_zb v. Lamb, 38 P.2d 659, 659 (Nev. 1934).
The Nevada Supreme Court said as much: “Let us first say tha{ the ﬁling of the counter mdtii_)n,
going as it does to the merifs of appellant’s motion, is bad practice.” ereans‘ Hornsilver Mining
Co. v. Le Chémp D’Or ‘French Gold Mining Co., 208 P. 887, 888 (Nev. 1929). Accordingly, no
court has entertained this perplexing motion f)ractice. Opposing cc;unsé]. clearly should not have

filed a countermotion to strike, especially because “[t]he grounds foi~ the Motion to Strike and the

21

. 22

23
24

25

26
27
28

Opposition are essentially the same. .. .” (P1.’s Opp’n to Def.’s Mot. Relief from J. 5). In addition

to being a bad practice consistently rejected by courts in this jurisdiction, the fact that Plaintiff has
failed, and refused, to respond to any of Ms. Fal lini’s factual allegationsQ—alle gations whi;:h
clearly call into question the ruling in this case and Plaintiff’s conduct—makes Plaintiffs motion
to strike even more su‘spect and frivolous. As such, this Court should promptly dismiss the
countermotion. Sirﬁply, the motion to strike must be sﬁ'it;k_en. Lamb, 38 P.2d at 659.

11117
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IL FRAUD ON THE COURT’S GRIEVOUS NATURE MANDATES THAT “THERE
IS NO TIME LIMITATION” TO SET ASIDE SUCH A JUDGMENT.

Contrary to Plaintiff’s blanket statements and conclusions, Ms. Fallini’s motion to set

aside for fraud on the court has no time limitation. This rule of law is old, established centuries

ago: “Fraud upon the court has been recognized for centuries as a basis for setting aside a ﬁnai
Judgment, sometimes even years afier it was entered.” NC-DSH, Inc. v. Garner, 218 P.3d 853,
8$8 (Nev. 2009) (emphasis added). Simpiy. put, “there is no time limitation.” Id. at 862 quoting
Price v. Dunn, 787 P.2d 785, 787 (Nev. 1.990). |

Plaintiff’s obfuscating attempt to ré-cast Ms. Fallini’s motion as 60(b)(3) must be ignored.
Ms. Fallini cités to NRCP _6Q(b)(3) pfecisely one time in her sﬁpporting memo. (Def.’s Mefn.
Supp; Mot. Relief from J. 7). This citation, 'unambiguously marked ¢f., highlights that fraud on
the court differs from NRCP §O(b)(3). Plaintiff’s misunderstanding on this point and failure to
state the ﬁlll NRCP SO(b} rule is perplcxihg and fnisleading. The -omitted portion of NRCP 60(b)
(cited 'inlaprqperly by opposing .counse‘l by omitting ellipsis) reads:

... . A motion under this subdivision (b) does not affect the finality of a judgment
or suspend its operation. This rule does not limit the power of a court to entertain
an independent action to relieve a party from a judgment, order, or proceeding, or
to set aside a judgment for fraud upon the court. Writs of coram nobis, coram
vobis, audita querela, and bills of review and bills in the nature of a bill of review,’
are abolished, and the proceédure for obtaining any relief from a judgment shall be
by motion as prescribed in these rules or by an independent action.

--60(b)(3) has- a-6-month-time-limitation.-On: the-other-hand,-to -set-aside-a-judgment -for———

fraud upon the court, “there is no time limitation.” NC-DSH, Inc., 218 P.3d at 862.
The clock does not need to magically reset: Plaintiff, hoping to find procedural protection,
misstates the law. Again, the clock may run for years without foreclosing the ability of Ms.

Fallini to file or this court to hear her motion and grant relief if it sees fit. -

Conversely, to successfully argue excusable neglect, Ms. Fallini needs a reset. But, as

T -
put, as

o+

Plaintiff recently argued ex parte after remand that a new debtor’s exain was warranted following
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a new entry of judgment, Ms. Fallini simply follows suit. The Court did enter a new judgment.
Further, Plaintiff points to absolutely no authority to foreclose this argument, and counsel for Ms.
Fallini has uncovered no case law indicating that this argument is incorrect ‘or not allowed.

Furthermore, the entry of judgment on remand does reset the 60(b) clock. 60(b) expressly states

that the movant has 6 months to file following service of “written notice of entry of judgment or

.order. . . ” This reasonable interpretation of the statute withstands Plaintiff’s weak attack that fails

to cite anyilegal authority directly or indirectly réﬁrtihg it.

Finally, Plaintiff’s silence and failure to substantively ehgagﬁ speaks volumes. Ms. Fallini
alleged sufficient material facts to show both fraud upon the court and excusable neglect:
Plaiﬁtiﬂ’s counsel fails to deny the timing of his knowledge and his calculated scheme to mislead
this tribunal. Among other things, Plaintiff does not challenge the fact that Plaintiff's counsel (a)
failed to disclose or pr'oduce discovery materials relating to the accident, (b) fabricated an
industry pracﬁqé in his reéuest for admissions, and © pu@osely mislead the Court by kﬁowingly
making false statements of fact and law to the Court. Pvlain;dff s failure to respond-or <.13n§ these
material fact§ is- tantamﬁuﬁt to an admission. Plaintiff attempts to overcome a meritorious
argumént solely with procedural jabs that fall- short. Because these proce&ural punches 'ﬁnd

nothing but empty air, and facing no substantive counter-argument or even straightforward factual

- denial‘;Ms. Fallini’s motion requestingreﬁef"mu'st‘be granted: T mmmmm T mms e

III. ISSUE PRECLUSION, A PRINCIPAL TO PROTECT FINALITY, CANNOT
APPLY BECAUSE PRIOR PROCEEDINGS REGARDING OPPOSING
COUNSEL’S FRAUD UPON THE COURT ARE NONEXISTENT.

Plaintiff’s finality argument crumbles by simply readmg NRCP 60(b), whlch
unequivocally states that finality does not hinder relief: “On motion and upon such terms as are

just, the court may relieve a party or a party’s legal representative from a final judgmeni...”
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meritorious procedural argument and simply no substantive retort of any kind.

[\
]

’

NRCP 60(b) (emphasis added).’ Obviotl;.ls_ly, finality always preqedés a motion for relief. Tt
therefofe cannot bar application of NRCP 60(b). Such an argument eviscerates any applica‘tion. of
the rule. Finally, Plaintiff’s policy arguments have already been considered and fbund wanting by
the legislature that enacted NRCP 60(b). Simply, finality is a condition necessarily precéding
every motion or independent action for relief from judgment; it cz.mrinot_be a bar. .

Likewise, Plaintiff’s issue preclusion argument quickly implodes. The identical B
requirement of issue precluéion mandates a prior proc;:cding. Alcantara v Wal-Mart Stores, Inc.,
321 P.3d 912, 916 (Nev. 2014:1). Plaintiff irreparably stumbles on this commonsense and simplest
requisite. This cu_rrent'.proceedi.ng is the only poséible proceeding, having ..;;rivity of parties, with
any issues af all necessarily and actually litigated. Giver: that Plaintiff’s finality argument must
fail and a priof proceeding wholly absent, Plaintiff’s entire section H1B. and IIL.C. disintegraté.

This barest of sémﬁny overwhelms pages of argument. Plaintiff’s counsel advances absolutely no

What is more, Plaintiff’s conclusory and unsupported analysis is swei)t avvay.by Plaintiff’s
own (and only) cited auﬂ"xority. Nevada courts require that the exact issue at hand ‘be ‘decided|
previously in a prior proceeding: “For issue preclusion to attach, the issue decided in the prior

p;oceeding must be identical to the issue presented in the current proceeding.” Alcantara, 321

“P:3d at 916: Plaintiff, ' without explanation”or example, states that the issué of fraud upon the court| -

has been decided. Thié baffling assertion.flops. True, the procedural path of this case has been
upﬁeld by the Supremé Court in this case (not'prio_r). The allegations of opposing counsel’s fraud
on the court, however, have not been claimed, litigated, or reviewed at any point in a prior|
proceeding, this case, or any related proceeding. This simple fact alone puts an end to Plaintiff’s

issue preclusion argument.

! Additionally, “[a] motion under tﬁis subdivision (b) does not affect the finality of a judgment or
suspend its operation.” Nev. R. Civ. P. 60(b). The rule therefore contemplates finality twice,
indicating both times that it is not a bar to the filing of a motion.

-5
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And although marginally related, the procedural path of this case is nof ar issue. The

undenied material facts that opposing counsel (1) knew the accident was on open range, (2)

advanced a fake industry sta~ndard to show negligence, (3)’ puljposefu_lly‘and calculatingly mislead
this tribunal (4) failed to correct or unwind his scheme at multiple necessary and dpportune
instances, and (5).manipulated and withheld evidence to further this scheme are at issue. Clearly,
this issue—that Plaintiff’s counsel utterly ignored and violated his duty of candor and committed
fraud upon the court such that the very temple of justice has béen déﬁled—haé not been decided
in prior litigation. |

Although Ms. Fallini asserted fraud on the court against Judge Lane, that issue (1) was|
never actuallsz litigated as it was rightfully dismissed on judicial immﬁnity grounds and (2) is
completely distinct f%om opposing counsel committing fraud upon the court. As a hypothetical
example, if Tommy brings a negligence actioﬁ against Sam and that action is dismissed and- then
Tommy brings ;:1 negligqnce action for the same injury against Bill, the two claims are distinct.
Likewise, Ms. Fallini's argument that opposing'counsel committed fraud upon the courf is distinct
and novel compared to any -othgr clgim or arguinenf filed in this or any other related proéeeding.

The acti;)ns of opposing counsel, which weré “calculated to mislead the tribunal,” Sierra

Gldss & Mifror v. Viking Indus., Inc., 808 P.2d 512, 516 (Nev. 1991), used a proper procedural

" pathin a déspicable and improper way. The abusé of the discovery process and procedural rules) -

to force a known false fact onto the tribunal subverts the legitimacy of the judgfhent and the very
court system itself. Not surprisingly, opposing counsel trumpets .this procedural path and its|
unassailability to mask his dereliction.of duty. This ploy, howev_er, must faﬂ as it is unsupported
by reason and law. Simply, the %ssue of opposing counsel’s fraud upon the court has neither been
claimed, argued, litigated, nor reviewed.

Again, the first element of issue preclusion fails, which makes discussion of the remaining
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clements contrived. The second element requires that the initial ruling be “on the merits and have
become final.” _Id. Issue préclusion caxm;)t apply if there “u'/as no [prior] litigatibn of the actual
merits.” Five Star Capital Corp. v. Ruby, 194 P3d 709 (Nev..2008). The actual méri'gs at issue
center‘ on the impropriety of counsel’s behavior and newly discovered information of a scheme to

mislead and abuse the machinery of justice. Concerning that matter, no merits have been litigated,

a prior ruling is nonexistent. Thus, the second element sinks.

Finally, to be actually and necessarily litigated, the matter musf be properly raised and
submitted for determination. Alcantara, 321 P.3d at 918. In Alcantara, Wal-Mart successfully
litigated a wrohgful death claim in which a jury found Wal-Mart not liable. Id. at 914. Necessary
to that judgnent, the jury détermihed-Wal-Mart not negligent. 74 Therefore, the court reasoned ,
that because Wal-Mart’s negligence was necessary to determine liability in the prior case, issue

preclusion denied re-litigating Wal-Mart’s negligence in a subsequent proceeding. Id. at 918.

~ Here, contrary to Wal-Mart, opposing counsel has neither a previously litigated case nor the

- specific and necesSary finding regarding opposing counsel’s calculated misleading of .or schem¢

to force fraudulent facts on the Court. “Whether the issue was necessarily litigated turns on
whether the common issue was necessary to the judgment in the earlier suit” Id. (quotations

omitted) (emphasis in original). Now, 'rings the death knell again. In what earlier suit has

opposmg counsel’s alleged fraud upon the court been necessarily litigated? No earher suit exists]. =

’that has actual and necessary litigation related to opposing counsel’s fraud on the court.

CONCLUSION

The law in Nevada is clear: relief from judgment for fraud upon the court has no filing '
time limitation. Further, Plaintiff’s finality and issue 'preclusion arguments fail entirely. Given
that these procedural arguments wilt under minimal analysis and Plaintiff’s counsel failed to deny

o combat the motion substaniively, this Court would be within its discretion to grant Ms.
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Fallini’s motion without a hearing. In any event, however, Ms. Fallini’s motion must at least
obtain a hearing. And given that Ms.. Fallini has requested and properly noticed a hearing, this
document is not fugitive. As Plaintiff’s arguments utterly fail, to deny a hearing would be an

abuse of discretion and would result in a manifest injustice.

AFFIRMATION
Pursuant to NRS.239B.630

The undersigned does hereby affirm that the preceding document does net.contain the

social security number of any person.

Dated this 13th day of June, 2013..

Reno, Nevada 89501
Telephone: (775) 323-2700
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 John P. Aldrich, Esq.

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify»that Tam an emplc;sfée of JOHN OHLSON, and
that on tilis date, I served a true and correct copy of the foregoing SUSAN FALLINI’S REPLY
MEMORANDUM IN  SUPPORT OF HER RULE 60(b) MOTION. TO SET ASIDE
JUDGMENT AND OPPOSITION TO PLAI_NTIFF’S COUNTERMOTION TO STRIKE

by the method indicated and addressed to the following:

X ViaU.S. Mail
. Aldrich Law Firm, Ltd. ____ Via Overnight Mail
1601 S. Rainbow Blvd., Suite 160 ____ Via Hand Delivery
"Las Vegas, NV 89146 _____ViaFacsimile -
____ ViaECF

Dated this 16th day of June, 2014.

Robert M. May U
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John P. Aldrich, Esq. ' L N

Nevada State Bar No. 6877 ' .

ATLDRICH LAW FIRM, LTD. 0 .

1601 S. Rainbow Blvd., Suite 160 , O Joaze Ag:s2 -
Las Vegas, Nevada 89146 ' ' -

(702) 833-5490 ' . , AMY DOWERS
Attorneys for Plaintiff '
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LLUMTY CLER
THE FIFTH JUDICIAL DISTRICT xC@URTI Y K

THE STATE OF NEVADA.
COUNTY OF NYE

SUSAN FALLINI,-éhd JOE FALLINL, - Case No.: CV31449
' Dept. No.: 1 .
Plaintiffs, S

Vs.

'THE HONORABLE ROBERT W. LANE,
TONY ADAMS, JUDITH ADAMS, JOHN P.
ALDRICH, ESQ., HAROLD KUEHN, ESQ.;

-DOES Ithlough v , jointly and severally,

Defendants.

NOTICE OF ENTRY OF ORI)ER

PLEASE TAKE NOTICE that an Order was entered regardmc the Order Grantmc Defendants‘
Tony Adams, Tudith Adams, and John P. Aldrich, Esq.’s Motion to DlS_Il’llSS and Order Denying
Defendants Tony Adams, Judith Adams, and John P. Aldrich, Esq.’s Motion. for Sanctions Pursuant t0 _
NRCP 11 on June 23, 2014, 2 copy of which is attached hereto. '
DATED this 2.5day of June, 2014 | |
| N . ALDRICH LAW FIRM, LTD.
Job@'P. Aldrich, Esq. -
Ng#ada Bar No.: 6877 _
1601-S. Rainbow Blvd., Suite 160
Las Vegas, Nevada 89146
-(702) 853-5490

Attorney for Defendants Tony Adams, Judith
Adams and John P. Aldrich, Esq.

Page 1 of 1
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J ‘LANE,TONY ADAMS, JUDITH ADAMS
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£ e“_Lmi

?ll}nnlg Aldrich, E | ‘ L
o ch,Bsq. - | | , .
Nevada State Bar No. 6877 : T JU‘ 23 P 3 28 |
ALDRICH I}J)AWBFI‘H}MS LTIl)GO 4 B - -
1601 S. Rainbow Blvd., Suite S

|Las Vegas, Nevada 89146 B P\ELL\EI S‘DFV!AT\,

(702) 853-5490 H T Y CLER H

and’ Tonyand.]udzthAdams o L YR PUTY

THE FIFTH JUDICIAL DISTRICT COURT
- THE STATE OF NEVADA
"COUNTY OF NYE

‘SUSAN FALLINI and IOEFALLING, . | CaseNo.:CV31449
. .+ | Dept.No.: 1
Plamnffs, ' - _
."V.
THE HONORABLE ROBERT W,
JOHNP ALDRICH, ESQ HAROLD -

KUEHN, ESQ. ; DOES IthroughV Jomtly and
;'sevcrally, B , o ' S ’

‘ 'Deféhdaﬁté.

: ORDER Si&AETING DEFENDANTS TONY ADAMS, JUDITH ADA'MS,'AND JOHN P.

|| AT DRICH, ESO.’S MOTION TO DISMISS AND ORDER DENYING DEFENDANTS TONY
DRICH, ESQ.’S MOTION‘FOE SANCT IOﬂ §

ADAMS. JUDITH ADAMS, AND J
PURSUANT TO NRCP11

| the Honorable Miriam Shearing, and John P. Aldrich, Esq., of Aldrich Law Fi imm, Lid;, appearmg on

behalfof himself and Defendant_s Tony Adams and Judith Ada_mé, John Ohlson, Esq., and Jefﬁéy Kump,

therefore:

. Pagelof 3

THESE MATTERS having come on for heanng on Monday, June 6 2011, 0n Defendants Tony -
Adams, Judith Adams, and John P. Aldnch Esq.’s Motmn to Dismiss and Motion for Sanc‘aons before"

Esq., appeafing on behalf of Plaintiffs, Susan Fallini and,Jéé Fallini, the court having reviewed all }}

ﬁlcadings and papers;.'on file _hefein, arguments heard from Plaintiffs’ counsel; and good cause appearing

. f,-""m_:,
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12 ||Las Vegas, Nevadal89146 y
" - 13 |Attorney for Defendarits John P. Aldrzch

1 IT 18 HEREBY ORDERED that Defendants Tony Adams Judith Adams and John P. Aldnch '
4 Esq s Motmn to DIS[is is GRANTED and fhis case shall be dxsrmssed as agamst all Defendants

IT IS FURTHER ORDERED that Defendants Tony Adams, JudxthAdams, and J oth Aldnch
Esq s Motlon for Sanctlons is DENIED L

-

DISTRICT COURT JUDGE .~

Submitted by:

SO
AJ.DRICH LAW FIRM, LTD.

11601 S, Rainbow Bivd., Suite 160
(702) 853-5490
i Tany Adams amf Judrth Adams

A1 75 Hlll Sireet, Smte ’130 i
18 AReno, NV 89501

, Attorneys for Plaintiffs

19 Susan Fallini and Joe Falltm
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CERTIFICATE OF SERVICE

IHEREBY CERTIPY that on the X Sday of September, 2013, 1 mmled acopy of the ORDER

‘ QRANTINQ DEEEN ANTS TONY ADAMS JUDITH ADAMS. AND JOHN P ALDRICH

ESQ. ‘S MOTION T 0 DISMISS AND ORDER DENYING DEFENDANTS TONY. ADAMS
JUDITH ADAMS, AND JOHN P ALDR]CH ESQ.’S MOTION F‘OR SANCTIONS PURSUANT.

: TO NRCPll ina sealed envelope, to the foliowmg and that postage was ﬁllly paid thereon

1 efﬁ'ey Kump, Esq

Marvel & Kump
217 Idaho Street
Elko Nevada 89801 -

John Oblson, Esq. )
275 Hill Street, Suite 230

- Reno, NV 89501 o
lstate of Nevada Attorney General’s Ofﬁce

Sokcitor General

‘I Appellate Division

100 North Carson Street -
Carson City, Nevada 89701 - -
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THE FI FTH JUDI Cl AL DI STRI CT COURT

STATE OF NEVADA, COUNTY OF NYE

Estate of M CHAEL DAVI D ADAMNS,
by and through his nother JUDI TH
ADAMNS, individually and on
behal f of the estate,
Case No.

Plaintiff, Cv24539

SUSAN FALLI NI, DCES |I-X and RCE
CORPORATI ONS | -X, inclusive,

)
)
)
)
)
g
VS. ) Dept. No. 2P
)
)
|
Def endant s. )
)

HEARI NG

JULY 28 2014

Reported by: Teri R Ward, CCR NO 839

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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APPEARANCES:

For the Plaintiff:

JOHN P. ALDRICH, ESQ
Aldrich Law Firm Ltd.

1601 Sout h Rai nbow Boul evard
Suite 160

Las Vegas, Nevada 89146

For the Defendants:

DAVI D R HAGUE, ESQ
Fabi an & C endenin, P.C
215 South State Street
Suite 1200

Salt Lake GCty, UT 84111

For the Defendants:

JOHN OHLSON, ESQ
275 H Il Street
Reno, Nevada 89501

Depo International, LLC

(702) 386-9322 or (800) 982-3299 info@depointer national.com
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THE COURT: Adans versus Fallini, 24539.

MR. OHLSON: Good norni ng, Your Honor.

THE COURT: Good norning. Let's give
people a little bit of time to shuffle in and out
and then we'll make a record. What page is Fallin
on? Page 7.

kay, counsel. Everybody's cane on in
and sat down now, and you were about to state for
the record your nane, and we were going to get
started. So go ahead, please.

MR. OHLSON:. Yes, Your Honor. |If | nmay,
John Ohl son and David Hague for Ms. Fallini, who's
present. W're ready to proceed. M. Hague is a
partner in the law firm of Fabian & O endenin, also,
adjunct -- or | don't know if he's adjunct, but he's
a --

MR. HAGUE: That's right.

MR. OHLSON:. -- |aw professor and --

THE COURT: Good. And M. Aldrich.

Very good.

MR. ALDRICH  John Aldrich, yes, for the
Plaintiff.

THE COURT: Al right. Case No. 24539,
Adans versus Fallini. It's the tine and pl ace set

for a notion for relief fromjudgnent and al so any

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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other information that we're going to get out on the
notion to quash the subpoena duces tecum for the
busi ness records. | --

MR. OHLSON:. M. Hague is going to argue
t he notion, Your Honor.

THE COURT: Very good. Counsel, |'ve
read the briefs, but this is your chance to nake a
record, so go ahead.

MR. HAGUE: Thank you, Your Honor.
Thanks for letting us cone here today, and we have
quite a few supporters for Ms. Fallini. They've
traveled all over the place.

This is an inportant hearing. |It's an
i mportant hearing for ny client. 1've traveled from
Texas. My other partner's traveled from Salt Lake.
W view this as a very inportant notion, and we're
grateful the Court has allowed us to present it
t oday.

THE COURT: Ckay.

MR HAGUE: Your Honor, as you can see,
there are several supporters here because they al so
have a stake in the outcone of this case. |It's not
just Ms. Fallini, who's here.

You know, |'ve thought about this case

for the past couple of years over and over again,

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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and |'ve never had a case where |'ve stayed up at
ni ght scratching ny head and feeling so perpl exed
and frustrated about what's happened here. | never
had a case where the Defendant was 100 percent

i nnocent as a matter of |aw and then sonehow | oses
over a $1,000,000. 1've never had that.

Your Honor's practiced |law, and you've
probably dealt with simlar situations where you
represent a plaintiff or you represent a defendant.
You' ve got sone gray areas and your case | ooks
really good at first, but then it just starts to get
uglier and uglier. That's the one thing that's
never happened here because |'ve | ooked at this and
|"ve said Ms. Fallini is truly a victim

And |'ve discussed this case with
col l eagues. |'ve discussed it with sone of the
professors where | teach law. |'ve discussed it
with ny col |l eagues, other attorneys, and we keep
scratching our head as to how this could have
happened. And | think the answer, Your Honor, that
| truly believe 100 percent is that this Court was
deceived by Plaintiff's attorney who is also an
of ficer of the court.

He blatantly ignored and violated his

duty of candor and commtted fraud upon the Court in

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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obt ai ni ng an over $1, 000, 000 judgnent agai nst
Ms. Fallini.

Your Honor, for the judicial process to
function, especially at the state |evel, the Court
has to rely on Counsel's honesty and integrity.
|' ve wat ched Your Honor conduct several hearings
here today, |ots of people presenting very silly
t hings, the hearing we just heard. But your job,
when you sit up there as a lawer, is to trust ne
that what | tell you, that what | present before you
is truthful, that it's honest, and that | have a
basis under the |aw for doing so. | owe you a duty
of loyalty as a | awer.

And as | awyers, we have these rul es that
tell us when we file docunments with the court that
we nust certify that what we are putting on paper is
warranted by existing law and that the allegations
have evidentiary support. W have other rules that
tell us we can assert only an issue when there is a
clear basis in law and that doing so is not
frivol ous.

Your Honor, these rules were not
followed in the case. And it's not the Court's
fault because the Court relied on fraudul ent

representations. The Court didits job. It trusted

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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the lawers in this case. And as a result, ny
client's |ife has been ruined by an over $1, 000, 000
j udgnent when she did absol utely nothing wong and
there's absolutely no | aw to support the judgnent.

Fortunately, the Court is in a position
today to rectify that, to hear sonething that it
hasn't heard, to hear sonething under Rule 60 that
it hasn't heard in neither this case nor in any
prior proceeding. | know the Court's aware of the
facts, and | appreciate the Court reading the brief,
but I would like to put sonme into the record, if |
may.

THE COURT: Thank you, sir.

MR. HAGUE: Your Honor, you know t hat
this case began on March 1st, 2007, when Plaintiff
served a conplaint on Ms. Fallini suing her for the
death of her son after he got behind the wheel drunk
and struck one of her cows on Hi ghway SR-375. |
know this Court is also aware that Ms. Fallini is
not an attorney. She's over 60 years of age. She's
a rancher who has devoted her life to her famly and
her famly's ranch. She does things the good old
fashion way, the way we w sh everyone conducted
t hensel ves.

She's trustworthy, she's dependent, and

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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her integrity neans everything to her. But again,
she's not an expert on the law. So what does she
do? Wiat anyone el se here woul d have done here
today. They would have hired a | awer to represent
themand to represent their interests.

So she retained Harold Kuehn and
essentially put her livelihood in his hands. He did
one thing right inthis entire case. He filed an
answer on Ms. Fallini's behal f, and he asserted an
affirmati ve defense under the Open Range Law t hat
was contained directly in the brief.

It listed the open range defense under
Nevada Revised Statute 568. 360, which expressly
provi des that those who own donestic aninmals do not
have a duty to keep those aninmals of f hi ghways
| ocated on open range and are not |iable for any
darmage or injury resulting froma collision between
a notor vehicle and an ani mal on open range; in
ot her words, a conplete defense for Ms. Fallini as a
matter of |aw

The answer was filed, but after that,
Ms. Fallini's attorney junped ship. He conpletely
abandoned her in her weakest nonent. But before he
did that, he lied to her. He said Ms. Fallini, the

case is over, we've got this open range defense,

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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there's no law to support it, you' re done. But that
didn't happen, Your Honor.

Unbeknownst to Ms. Fallini, the case was
not over. Instead, what foll owed was a pattern of
over zeal ousness and deceit on the part of opposing
counsel .

VWile Ms. Fallini's attorney was |l ost in
space, litigation continued by way of fraudul ent
di scovery requests and notion practiced by opposing
counsel. Al of this was done wthout Ms. Fallini's
know edge.

Your Honor, we have attached to our
noti on an accident report as Exhibit A that | don't
know if the Court has seen up until now. There are
sone relevant facts in there. That the vehicle was
speeding at alnost 80 ml|es per hour, that the
deceased was at fault, and that the deceased was
driving under the influence of alcohol. These are
sonewhat rel evant, Your Honor. But the npst
critical fact that's contained in that accident
report and that is undi sputed and whi ch has never
been di sputed by Plaintiff's counsel is that the
collision occurred on open range approximately seven
m | es past an open range warning Sign.

Since early 2007, Your Honor,

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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Plaintiff's counsel has had possession of this
report and of this open range know edge. It is
listed in Plaintiff's Iist of docunments to be
produced at trial. W never sawit. W obtained it
this year on our own accord.

Thi s open range defense was al so, of
course, listed in Ms. Fallini's answer as an
affirmati ve defense, which opposing counsel saw and
signed off on the case conference report filed on
Cct ober 23rd, 2007. Now, Ms. Fallini's answer, |
under st and, Your Honor, is not necessarily
conclusive, but Plaintiff's adm ssions are
concl usi ve.

Per haps, another thing that this Court
hasn't reviewed, and we didn't get until recently,
was a nmenorial web page created by Plaintiff, which
expressly provided that the accident occurred on
open range. | quote, "MKke died on the fanmous ET
hi ghway. This is open range county and the cows
have the right of way." It goes so far as to cite
articles and other statutes trying to fight agai nst
t he open range so that when this nay happen again,
soneone el se m ght have a prayer out there in

bringing a | awsuit.

Qpposi ng counsel never produced this web

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com

Page 10

1132



Transcription - 8/13/2014
Estate of Michael David Adams, et al. vs. Susan Fallini, et al.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

page either as part of the mandatory initial

di scl osure process or throughout any discovery.
This website contains several determnative
adm ssi ons.

Furthernore, Your Honor, according to
three affidavits filed in support of this notion,
the area of H ghway State 375 is and has been for
many years open range, and anyone naking a
responsi bl e and reasonable inquiry as to whet her or
not that stretch of highway is open range would find
that it is. There are 14 signs between where
M. Adans drove his car to where he hit the cow that
state it is open range.

So despite all this, Your Honor, despite
t he unequi vocal statenments in the accident report,
whi ch again to date have never been chal |l enged, as
well as his client's own adm ssions to the contrary
and wi thout any evidentiary support or existing | aw
on his side, opposing counsel sent a request to
Ms. Fallini's attorney that included a request for
Ms. Fallini to actually admt or perhaps |lie that
t he accident did not occur on open range as set
forth in the Open Range statute.

Even nore problematic is that this

request canme after Ms. Fallini's counsel repeatedly

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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negl ected to attend hearings and respond to
pl eadi ngs. No one ever informed Ms. Fallini of this
request. In conflict with ethical rules, procedural
rul es, and equitable principles, opposing counsel
absol utely sought adm ssions of known fal se facts;
facts which have been false fromday one, facts
whi ch have zero evidentiary support, facts which
this Court has know edge are sinply untrue.

And as the Court knows, Ms. Fallini, she
didn't answer the request for adm ssion. She
t hought she was being represented by a conpetent
| awyer who had her best interest in mnd, but he
didn't, and opposi ng counsel knew this. No one ever
informed Ms. Fallini that her counsel was not
responding to any of the notions and ot her papers.

And despite all of this, and despite
Ms. Fallini's 100 percent statutory defense as a
matter of law, Plaintiff's counsel then had the
court enter partial sunmary judgnent upon false
facts, which it inposed liability on Ms. Fallini for
t he accident, the accident that everyone knew
occurred on open range.

Ms. Fallini was deened to have admtted
that it did not occur on open range under the

statute. It was not until three years after

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com
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M. Kuehn told Ms. Fallini the case was over and

t hat she had prevailed that she | earned the true
status of her case, that she had been had. That she
had been worked over by the systemthat was desi gned
to protect her constitutional rights. |In the
nmeantinme, Plaintiff sought default judgnent based
upon the order granting summary judgnment which the
Court granted.

| don't know if the Court's aware of
this or not, but M. Kuehn has since been suspended
frompracticing law. But the tragedy here, Your
Honor, is that he also lied to his mal practice
i nsurance carrier. So when Ms. Fallini had a 100
percent cause of action against himfor mal practice
went to sue him we found out that he had lied on
all of his coverage, and so coverage was deni ed.
This is Ms. Fallini's only renedy. This is
Ms. Fallini's last prayer to fight an over
$1, 000, 000 judgment when she di d nothi ng wong.

Your Honor, in addition to the
fraudul ent request for adm ssion regarding the open
range, Plaintiff's counsel fabricated in industry's
practice in the request for adm ssion that cattle in
the area where the accident occurred are nmarked with

reflective and | um nescent tags. Again, M. Fallini
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didn't answer, and these absurd fal se requests were
deenmed admtted and used to support the notion for
sunmary j udgnent.

W filed three affidavits that are al so
attached to the notion of three experienced cattle
ranchers who have been around this area for several
years. Al of them have stated that this practice
of attaching reflectors to cows is unheard of and a
reasonabl e inquiry would indicate that marking cows
Wi th lum nescent tags is absolutely not common
practi ce.

Your Honor, before | go into my argunent
stating the rules, it's inportant to note that in
response to the notion filed, opposing counsel does
absolutely nothing to rebut any of these factual
all egations. In fact, he doesn't even respond; he
sinmply ignores them | suppose we should just deem
t hese facts adm tted.

Your Honor, Rule 60(b) of the Nevada
Rul es of G vil Procedure expressly provides that the
court may set aside a judgnent for fraud upon the
court. Your Honor, the Suprenme Court has nade it
very clear that there are no tine limts on bringing
this type of notion, and that makes perfect sense.

No worthwhile interest is served in protecting such
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a judgnent. A case of fraud upon the court calls
into question the very legitimcy of the judgnent
t hat was obt ai ned.

Your Honor, courts have held that sinple
di shonesty of an attorney who is an officer of the
court is so damaging on courts and litigants that it
is considered fraud upon the court. And courts have
consistently held that an officer of the court
perpetrates the fraud on the court, one, through an
act that is calculated to mslead the court or, two,
by failing to correct a m srepresentation or retract
fal se evidence submtted to the court. Qpposing
counsel is guilty of both.

W have cited several cases fromthe
Nevada Supreme Court in support of our argument. In
NC- DSH versus Garner, which is at 218 P.3d 853, a
Nevada Suprene Court 2009 case, the Nevada Suprene
Court found fraud upon the court when an attorney
acted dishonestly. The attorney made a fraudul ent
m srepresentation to the court by passing off a
forged settl enent agreenent as genuine. This was
sufficient to find fraud.

The court said that fraud can occur when
a party is kept away fromthe court by such conduct

as prevents a real trial upon the issues invol ved.
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In another simlar case, the Nevada
Suprene Court found fraud upon the court when an
attorney m sknowi ngly represented testinony. That's
the Sierra 3 ass versus Vi king case, 808 P.2d F12.
That's a 1991 Nevada Suprene Court case.

In Sierra, the attorney sinply read a
deposition into the record and omtted a portion to
further his client's position. The court reasoned
that this behavior was nothing other than fraud upon
the court, despite counsel's fram ng the behavior as
cl ever lawyering and proficient advocacy. The court
held that any act which is calculated to m slead the
tribunal in violation of Nevada Rul e of Professional
Conduct 3.3 is fraud on the court.

Now, Rule 3.3, Your Honor, is quite
sinple. It states, quote, "A lawer shall not
know ngly make a false statement of fact or lawto a
tribunal or fail to correct a fal se statenent of
material fact of |aw previously nade to the tri bunal
by the I awer, know ngly advancing false facts to
the tribunal even if doing so through the guise of
t he di scovery process is clearly fraud on the court
and violates Rule 3.3." But using the court
processes to acconplish this is even nore depl orable

because it attenpts to force the court to be a party
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to the fraud.

Plaintiff's counsel advanced fal sehoods
that, one, the use of |um nescent tags on cattle is
comon practice to fal sely prove negligence, and,
two, that the accident did not occur in open range
to avoid Ms. Fallini's absolute defense. He
confused the concepts of effective advocacy and
fraud.

More to the point, Your Honor, seeking
adm ssion of known false facts and then using those
false facts to support a notion filed with the court
is absolutely fraud upon the court.

The Ninth Grcuit has held that Rule
36(a) serves two inportant goals, true seeking in
litigation and efficiency in dispensing justice.

But they also have said that it should not be used
to harass the other side or in the hope that a
party's adversary will sinply concede essenti al

el enent s.

Recently, the Ninth Grcuit faced an
issue with adm ssions. This is in MColl ough v.
Johnson, 637 F.3d 939. This is a 2011 Ninth Grcuit
case. It held that a plaintiff service of false
request for adm ssions violated the Fair Debt

Coll ection Practices Act as a matter of | aw.
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| quote fromtheir opinion. "JRL'Ss
request for adm ssion asked MCol |l ough to adm t
facts that were not true." That he had no defense,
that every statenent in the conplaint was true, and
that he had actually made a paynent. JRL had
information in its possession that denonstrated the
unt rut hf ul ness of the request of adm ssions.

Accordingly, the court held that the
service of these requests for adm ssion containing
false information constituted unfair,
unconsci onabl e, or fal se deceptive or m sleading
means to collect a debt.

Now, Your Honor, the 11th Crcuit has
decided a case involving simlar issues, and the
11th Crcuit case is Perez versus Mam -Dade. It's
297 F.3d 1255. It's a 2002 case, but it's also been
cited with approval by the Ninth Grcuit in Conlon
VUS, 474 F. 3d 616.

This case is interesting. M. Perez was
a police officer, and he got out of his car to chase
sone ot her suspects. Another police car cane around
t he corner and thought he was one of the bad guys
and allegedly ran himover and crippled him So
M. Perez sued the county. He also sued the police

of ficer.
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H s request for adm ssions had no
evidentiary support and were sinple regurgitations
of what was set forth in the initial conplaint. One
of the things he asked, Your Honor, in that case was
for the county to admt that it had a practice of
usi ng unnecessary deadly force, but there was no
factual proof at any time in the case that that was
even a legitimate request.

Furthernore, the county had al ready
deni ed this exact request for adm ssion in the
conplaint. The county failed to respond to the
requests. They were deened admtted. Perez asked
the court to strike the answers which contai ned al
of the affirmati ve defenses able to w thstand
summary judgnent. The court did.

Perez then filed for sunmary judgnent
and prevail ed because of the deened adm ssions. So
the county filed a notion to wi thdraw the request
for adm ssions and filed a notion for
reconsi deration. Both were denied by the district
court. It was overturned by the 11th court where it
anal yzed it under an abusive discretion standard.

| quote, "We conclude with the comment
on Rule 36 and Perez's use of requests for

adm ssions in this case. Essentially, Rule 36 is a
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ti mesaver designed to expedite the trial and to
relieve the parties of the cost-approving facts that
will not be disputed at trial. That is, when a
party uses the rule to establish uncontested facts
and to narrow the issues for trial, then the rule
functions properly. Wen a party |ike Perez,
however, uses the rule to harass the other side or,
as in this case, with the wild-eyed hope that the
other side wll fail to answer and therefore adm t
essential elenents that the party has already denied
inits answer, the rule's tinmesaving function
creases. The rule instead beconmes a weapon,
dragging out litigation and wasting val uabl e
resources. This is especially true here where the
def endants had denied Perez's core allegations in
t he answers and again at a schedul i ng conference.
Perez's continued service of the sane request for
adm ssions in the face of these denials was an abuse
of Rule 36."

Your Honor, our case is no different.
It is nore egregious. QOpposing counsel, despite his
know edge, the Court's know edge, and his client's
know edge to the contrary, advanced fal se facts
usi ng the discovery process in a calculated attenpt

to mslead the Court and with the w | d-eyed hope
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that Ms. Fallini, particularly her non-responsive
attorney, would fail to answer and therefore admt
the inapplicability of an essential defense that

Ms. Fallini had already set forth in her answer and
at the scheduling conference. Qpposing counsel used
the rule as a weapon, not a tinesaving function. He
abused the Rules of Cvil Procedure.

He was in possession of the accident
report as early as 2007. It unequivocally provided
that the accident occurred on open range. He was in
possession of Ms. Fallini's answer which contained
the affirmati ve defense. He had know edge of his
client's website which contained the adm ssion. In
fact, he didn't even object, Your Honor, when this
Court took judicial notice of the fact that the
whol e acci dent occurred on open range. And despite
all of this, Ms. Fallini was deened to have admtted
that the accident did not occur on open range.

Again, this request for her to admt
this cane after Ms. Fallini's counsel had junped
ship. Wen no one responded, opposing counsel used
these false admtted facts in a pleading filed with
the court. QOpposing counsel abused di scovery
process in a cal cul ated maneuver to force fraudul ent

facts on this Court. He has subverted the integrity
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of the Court calling into question the very
l egitimacy of the judgnent.

Your Honor, this is not clever |awering
or proficient advocacy. It is nothing other than
fraud on the Court. That is not the purpose of the
Rul es of G vil Procedure. The rules were designed
to -- the rules were not designed to manufacture
claims and facts and then use those artificial
clains to blindside opposing parties and deceive the
Court.

The Sierra 3 ass court put it plainly.
"An act which is calculated to mslead the tribunal
is not clever |lawering and proficient advocacy. It
is nothing other than fraud on the court."

Your Honor, | have found no cases where
a court took judicial notice of an essential fact in
direct contradiction of a deened admtted fact that
then fornmed the basis for prevailing on sumrary
judgrment. | find this troubling because this
clearly highlights the inability of the court to
performin the usual manner its inpartial task. As
Your Honor knows, to obtain sunmary judgnent, one
must show that no material facts are in dispute and
that they're entitled to judgnent as a matter of

| aw.
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The Court essentially took notice that
two plus two equals four, but then agreed with
Plaintiff that two plus two equals five as a matter
of law. That is not how the system shoul d worKk.
Just like the open range issue, the Court knows,
Plaintiff knows, opposing counsel knows and we know
that two plus two is four. Nothing should be able
to change this. Requests for adm ssions are not
weapons designed to strip away the truth. Qpposing
counsel forced the Court to pronounce a clear lie
that the accident was not in open range when it
entered the notion for summary judgnent and the
order that he prepared.

In further support of opposing counsel's
fraud upon the Court, Plaintiff's counsel willfully
ignored his obligations under Rule 11. By signing
the conplaint that he filed on behalf of Plaintiff
as well as the notion for summary judgnent that was
filed, opposing counsel certified that to the best
of his know edge, information and belief forned
after reasonable inquiry the allegations and ot her
factual contentions had evidentiary support or were
likely to have evidentiary support after a
reasonabl e opportunity for further investigation or

di scovery.
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Your Honor, where is the evidentiary
support? There is none. |In fact, the only evidence
is evidence that goes directly against Plaintiff's
fal se contentions. He was in possession of the
acci dent report which stated it had occurred on open
range. That was a conplete defense to Ms. -- to
Plaintiff's conplaint. The Plaintiff's website
admtted it was on open range, again providing her
with a conpl ete defense.

Finally, as indicated in the attached
affidavits to our notion, a sinple call to the
applicable regulatory agency or just a drive through
t he area where the accident occurred woul d have
provi ded Counsel with the sinple truth that the
acci dent was on open range and that there was a 100
percent statutory defense.

He not only failed to performa
reasonabl e inquiry before filing the conplaint and
the notion for sunmmary judgnent, he ignored his
client's owm adm ssions and ot her evidence that nade
the suit and the notion for sunmary judgnent 100
percent frivol ous.

This is also a violation of Rule 3.1 of
t he Rul es of Professional Conduct, which provides

that a | awyer shall not assert an issue unless there
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is a basis in law and fact for doing so that is not
frivolous. Again, Your Honor, the accident report,
the website, the famobusness of the ET H ghway where
t he accident occurred, and a sinple inquiry to the
applicable agency all clearly indicate that the
acci dent happened on open range.

Further, Plaintiff's counsel advanced
| um nescent taggi ng as common practice, which is
anot her fal sehood relied upon by the Court to find
Ms. Fallini liable. There can be no doubt that
Plaintiff's counsel knew that these assertions were
fal se.

Plaintiff's counsel was obligated to
accept known facts pursuant to Professional Conduct
and G vil Procedure Rules while advocating
zeal ously, but he, instead, sidestepped those
obligations as an officer of the court and forced
fraudul ent facts on the Court by seeking an
adm ssion that the allegations were true even though
they were absolutely false.

Now, even assum ng, Your Honor, for the
sake of argunent, that these facts were not known
fromthe outset, which is sinply not true, an
attorney who fails to correct a m srepresentation or

retract fal se evidence at any tine during the case
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commits fraud upon the court. |In Sierra dass, the
court reasoned that perhaps the nost egregious
action that opposing counsel took was their failure
to correct the m sstatenent once it was brought to
their attention.

I n our case, Your Honor, opposing
counsel failed on nmultiple occasions to correct the
m srepresentations of material fact. He asserted
that M chael was |legally driving, despite holding
evidence to the contrary, that the deceased was at
fault, that he was speeding, and that he was drunk.
All of this was in the undi sputed accident report
and death report, but it was never brought to the

Court's attention. No corrections were nade.

Hol di ng the contradicting accident report and having

no evidence to support his assertions, opposing
counsel thought it clever |awering and proficient
advocacy to mslead this tribunal concerning
material facts that woul d ot herw se, provide

Ms. Fallini a perfect defense. He manufactured
fal se evidence using the discovery process, and he
took affirmative steps to forward this fraud by
counseling his clients to deactivate the nenori al
website for her son and then produce requests for

adm ssions for ny client to admt that it never
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happened on open range. He even failed to retract
his statenents after the Court took judicial notice
that this occurred on open range.

Your Honor, ny client, who is now in her
60s, and who has | abored her entire life to support
her famly and provide themw th security shoul d not
be puni shed because of opposing counsel's |ies and
her attorney's ineptness. She did nothing wong.
It's not fair, it's not what the judicial systemis
about, and it is sinply not right to deprive
Ms. Fallini of due process. It needs to be
corrected. There is no doubt that fraud was
comm tted upon the Court, and Rule 60 allows the
Court to renediate this fraud by setting aside the
judgnment and it shoul d.

Your Honor, the second part of the
argunent that |'ve set forth in the brief deals with
Rul e 60(b) (1), which this Court is very famliar
with, likely. It's where there's m stake,

I nadvertent surprise or excusable neglect. That one
has a six-nmonth time peri od.

Fraud upon the Court can be | ooked at
three, four, five years after it occurred because as
t he Suprene Court has held, we do not |ike to ever

entertain the idea that fraud has been commtted
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upon the court and so we allow judges to revisit
that at any tine.

The 60(b) (1) argunent, Your Honor, is
separate from fraud upon the court. That one has a
six-nonth tine period. W believe we're also within
our right to bring that notion under 60(b)(1) as
wel | for inadvertent surprise and excusabl e negl ect.
The reason is, is because there's a new judgnent.
The ol d judgnent is void. The Suprene Court

remanded, you entered a new order still making

Ms. Fallini liable for over a $1, 000,000, but it's a

new order. W have filed a notion wi thin our
six-nonth tinme frane.

The Suprenme Court of Nevada has
establ i shed gui deli nes where the courts can anal yze
a claimunder 60(b)(1). It sinply needs to analyze
whet her the novenent pronptly applied to renove the
judgnment, lack the intent to delay the proceedings,
denonstrate a good faith, and | ack know edge of
procedural requirenents. M. Fallini neets these
el ement s.

Your Honor, if there was ever a case
wher e excusabl e neglect was present it is this one.
All Ms. Fallini is asking for is to have her day in

court. She objected pronptly. There's no evidence
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to suggest that Ms. Fallini filed any notions to
unnecessarily delay or prolong the matter. The
record contains no indicia of bad faith on
Ms. Fallini's part. And, as the Court knows and as
| ' ve exhausted, she has several neritorious
defenses, in fact, conplete 100 percent defenses as
a matter of |aw

So the only remaining issue is was there
excusabl e negl ect, inadvertence, or surprise?
Clearly, there was. W cited a couple cases in our
brief, Your Honor, and it's astoundi ng how many
cases are |less severe than Ms. Fallini's, yet the
defaul ts have been set aside w thout any question by
t he court.

W cited Stachel v. Waver, 655 P.2d
518. In that case, the attorney failed to respond
to interrogatories and other discovery requests. He
left his client high and dry. Plaintiff got a
default judgnent. The Suprene Court set it aside
and said, "Wiere a client is unknow ngly deprived of
effective representation by counsel's failure to
serve process to appear at the pretrial conference,
to comrmunicate with the court, client and other
counsel and the action is dism ssed by reason of the

attorney's m srepresentation, the client will not be

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com

Page 29

1151



Transcription - 8/13/2014
Estate of Michael David Adams, et al. vs. Susan Fallini, et al.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

charged with responsibility for the m sconduct of
nom nal counsel of record."

So what nmekes this case any different?
Wiy are we going to charge Ms. Fallini with the
responsi bility of the m sconduct of her inept
counsel who is suspended from practicing | aw and who
has no mal practice insurance?

W also cited a case called Passarelli
which is instructive. |In that case, the attorney
was the victimof substance abuse and allowed his
practice to disintegrate. The court had to decide
whet her the conduct of defendant's counsel should be
i nputed to defendant. The court said no, it would
be i nproper.

| quote fromthe Suprenme Court of
Nevada, "Counsel's failure to neet his professional
obl i gations constitutes excusabl e negl ect.

Def endant was effectually and unknow ngly deprived
of legal representation.”™ So the court determ ned
it would be unfair to inpute such conduct to

def endant and thereby deprive himof a full trial on
the nmerits.

So | ask again, howis Ms. Fallini's
case any different? Wy would the court in

Passarelli say that it would be unfair to inpute the
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attorney's conduct to defendant, but it would be
fair to do soto Ms. Fallini in this case,
especially when a trial on the nerits would
absol utely change the outcone of the case?

M. Kuehn's conduct was outrageous. He
was a liar, he abandoned his client conpletely, and
he has no mal practice insurance. Wy are we going
to punish Ms. Fallini? She didn't know he was
i nconpetent and shirking his duties as a | awer.
She didn't know he would | eave her high and dry.
She trusted him She trusted the system

If he sinply answered the request for
adm ssion with a deny, we wouldn't even be here
today. The case woul d have been over, ruled in
favor of Ms. Fallini. That's why we have Rul e 60.

In short, Your Honor, the undenied,
undi sputed material facts clearly show that opposing
counsel knew the accident was on open range,
advanced the fake industry standard to show
negl i gence, purposefully and cal culatingly m sl ed
this tribunal, failed to correct or unwi nd his
schene at nultiple and necessary and opportune
i nstances, mani pul ated and wi t hhel d evidence to
further his schene, and did all this when

Ms. Fallini had zero representation and no know edge
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what soever of the status of her case and opposi ng
counsel's deceptive strategy to obtain Plaintiff's
j udgnent .

The Court nust set aside the judgnent,
and it has clear grounds to do so under Rule 60(b)
because opposi ng counsel commtted fraud upon the
Court. And it has clear grounds to do so for the
excusabl e negl ect provision of Rule 60.

Your Honor, let's not punish a
67-year-old woman for the m stake of her attorney or

for the fraud commtted on the Court by opposing

counsel. If this Court can tell nme one thing that
Ms. Fallini did wong in this case, | would love to
hear it. |If anyone can tell ne one thing that

Ms. Fallini has done wong in this case, 1'd love to

hear it. Wat |aw did she break? What did she do
wr ong?

| could testify under oath, Your Honor,
that | have spoken with over 50 | awers, judges and
practitioners about this case.

THE COURT: You can't think of one thing
she did wong?

MR. HAGUE: There's not one thing she
did w ong.

THE COURT: She relied on M. Kuehn.
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MR HAGUE: She relied on M. Kuehn.
That's right. She did. And fortunately, the
Suprene Court has said that we're not going to
i npute that type of shoddy | awyer (indiscernible).

THE COURT: | didn't nean to get you off
your thi ng.

MR. HAGUE: No.

THE COURT: It just stood out at ne.

MR. HAGUE: The case, Your Honor, is
shocking. And I'mnot saying it's the Court's fault
at all. | think what's happened in this case is
what |'ve seen happen all over jurisdictions in
state courts where you rely on what goes before you
and you stanp things. And | understand you read
them but this was a conpl ex case, attorneys were
not show ng up for court, and you relied on opposing
counsel's representations, but they were fal se.

Ms. Fallini had a 100 percent defense.
| couldn't sue the court, | couldn't sue the judge
and then say, admt that you don't have judici al
imunity. You always have judicial immunity. She
al ways had that defense. It needs to be rectified
t oday, Your Honor.

Do you have any questions for ne?

THE COURT: | mght have after
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M. Aldrich speaks.

MR. HAGUE: Ckay. Thank you.

THE COURT: Thank you.

MR. ALDRICH  Good norning, Your Honor.

THE COURT: Good norning.

MR. ALDRICH: That is difficult to
listen to. To stand there and listen to ny
integrity be questioned |ike that over and over
agai n by soneone who does not know ne is very
difficult. | will say that | do appreciate the fact
that M. Onhlson didn't cone in here and say all that
gar bage about ne.

| don't even know where to start, but
you know, | think that it's interesting to ne, you
go to court and you have these sayings that cone up.
And one of the sayings is when the facts are on your
side, argue the facts. Wen the aw s on your side,
argue the | aw.

Vel |, apparently, when the facts and the
| aw aren't on your side, what you do is you attack
opposi ng counsel, and, oh, by the way, let's attack
t he judge, too, and say he doesn't know what he's
doing or he's biased or whatever el se we can do.

And then let's see if maybe it's an el ection year,

we can bring in a whole bunch of friends to try and
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exert alittle pressure.

But | wll say I'mglad that
Ms. Fallini's decided to appear now and cont est
sonet hi ng so maybe we can get this thing going
forward. But | want to touch on a few things here
and clarify the record a little bit. | know
M. Hague is new to the case or sonewhat new to the
case.

Now, the police report that they
attached, | don't know for sure where that cane
from |It's different than the one | had, ny
recollection. Not sure it matters. Actually, |
know it doesn't nmatter because the evidentiary part
of this case happened four years ago, and the Court
remenbers that. You were here, | was here,

M. Ohlson was here.

We had a default judgnment hearing. M
clients came and testified. And the Court, even
t hough default judgnment had been entered but the
anount hadn't yet, the Court let M. Chlson
cross-examne nmy clients. | recall that very
clearly as well.

But let's back up for a second because
what' s happened in this case is that we handled it

exactly how we were supposed to handle it fromthe
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very start. | did not push this case through really
fast, like you mght try. Sonetines | have clients
cone in and go, oh, nmaybe they won't answer, we'll
hurry and push through a default judgnent.

Unfortunately, | didn't anticipate quite
so much that was not in the pleading and | didn't
bring the entire record, but the Court is well
aware. | sent requests for adm ssion |like you're
supposed to do, by the way, for efficiency and to
clarify what the issues were going to be. Mnths
and nonths later -- | apologize, | don't know
exactly, but nmy recollection is nine nonths |ater |
brought a notion for partial sunmmary judgnent.

At that tine, that notion for partial
j udgnment was based on those requests for adm ssion
because it took care of the liability issues in the
case. That was not opposed by M. Kuehn. And by
the way, you're right. That is m stake nunber one
that Ms. Fallini made. That's the first one.

The second one, interestingly enough,
one of the Fallinis has gotten the press interested
inthis, and there was an article that contained
sone portion related to this case in the Las Vegas
Revi ew Journal recently. |In that article, ny

recollectionis it said that the Fallinis have been
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i nvolved in 31 cases, and that they' ve won 30 of
t hose cases except this one here.

Now, Counsel cones in today and tries to
make Ms. Fallini seemlike the victim non-savvy,
doesn't know what's goi ng on, no idea what was goi ng
on. |If you're in 31 cases, you're smart enough to
ask that question, when you're |awer says this case
is over, great, send ne the pleading that says it's
over. So there's another m stake right there.
kay? And, by the way, if he sent her a pleading
that said it was over, that's not ny doing, but I|'ve
never seen that.

Now, | guess | got off into the facts
because there was so nuch here, and | got a little
irritated what was being said about ne.

THE COURT: Do you need a recess to
gat her your thoughts today?

MR. ALDRICH Ch, no. |'m good.

THE COURT: Al right.

MR ALDRICH I'mon a roll now This
really should be stricken. That's where we shoul d
start. This should be stricken, and they shoul d not
be able to just continue to bring notions in with
all this stuff. But let's just take a second.

| attached it to nmy pleading, but, you know, this
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i ssue was raised in the notion for reconsideration
on the default judgnent four years ago that | was
committing fraud on the Court and nade
m srepresentations to the Court. That was deni ed.
Then it went up on appeal. That was
addressed in the appellate brief, which | also
attached. It starts on page 12 about how | nade al
t hese al |l eged m srepresentations to the Court.
That' s addressed.
The Suprenme Court has | ooked at this
i ssue and said, sorry, you lose. | did not nake
m srepresentations to the Court. The Court was well
aware of everything that happened in this case.
And the Court wll recall, after summary judgnment
was granted, just the partial summary judgnment, |

was trying to get nore information through

di scovery. | brought notions to conpel after
notions to conpel. M. Kuehn cane to sone of those
hearings, the Court will recall.

In fact, | est anyone think that Your
Honor was not giving proper -- what's the right
tern? Well, wasn't being fair, | drove back out
here several tinmes because the Court gave M. Kuehn
additional tinme to provide the docunents he was

supposed to provide.
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| noved for sanctions. | drove back out
here. M. Kuehn showed up in sone, sorry, |'Il get
you the information. Your Honor, gave him 30 nore
days but did inpose a sanction if he didn't do it in
30 days. Wasn't done in 30 days.

| brought another notion for sanctions.
| got that granted because it either wasn't opposed
or the information wasn't provided. This went on
and on and on.

| did not push this through in a hurry
trying to pull the wool over anybody's eyes. That
isn't what happened. WMdtion for sunmmary judgnent
was granted. It was not opposed.

So we get the adm ssions, those count,
and those facts are admtted. By the way, we went
t hrough that. Suprene Court brief, we won. They
said, you've deened those admtted, those are your
facts, which brings ne back to in the notion for
partial summary judgnent, | didn't nmake any
representations to the Court about those facts.
Those are the Defendant's facts. GCkay? | didn't
come in here and say, Your Honor, this is where it
happened. It was or wasn't open range.
| presented to Your Honor requests for adm ssion

that were deened admtted by Plaintiff. Those
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aren't ny facts. And Your Honor was well aware of
that, and | was conpletely aboveboard the entire
time on that.

So anyway, so this has already been in
front of the Suprene Court. This really should be
stricken, and the Court really shouldn't even
consider it. But if the Court wants to consider it,
we'l |l just keep goi ng.

Now, interesting that, you know, the
conversation is oh, M. -- sorry -- Hague, is
per pl exed and confused about this case sonmehow.
Well, |I'm perpl exed and confused, too, and we just
keep com ng back on the sanme stuff, and |'m patient,
|"ve handled it here, and |'ve handled it there.

And, you know, yes, we have tried to
execute, and we're trying to chase that noney down,
and we're finding out all kinds of fun stuff about
where the noney's going. And that's just going to

lead to nore litigation. That's not really for here

today. But again, we're back to saying, oh, she's a

victim not savvy. She's absolutely savvy. She's
dunpi ng cash left and right, but that's for another
day.

Let's see. Some comments here about he

said he was scratching his head. | can provide
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what ever part of the record M. Hague needs to not
have to scratch his head anynore on this case
because it's all very clear. | was very careful
about how | approached it. Your Honor was very
careful about how you approached it.

And by the way, here we go again,
Suprene Court already said, yep, what you did was
right. Yes. They reduced the anount on the
judgnment. Okay. \Whatever. | |lived with that.
Ckay?

In fact, M. Ohlson and | had sone
di spute, the Court nay recall, about the anmpunt of
t hat judgnent, the nodified judgnent, anended
j udgnent, whatever we want to call it. And
ultimately, we just said whatever, we'll quit
fighting about it, and we accepted the anmount that
they put in that judgnent.

Let's see. | wll say this. Listening
to how deceitful I was and all those allegations, |
woul d i nvite anybody to contact any opposing counsel
on any case |'ve ever been involved in and ask if |
have ever been deceitful in any way in any case.

All right. A couple other things. [|I'm
not sure. There was an assertion about this

nmenorial web page and how | advised ny client to
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take it down or sonething. | actually know not hi ng
about the web page. | may have seen it before.
|"ve not told ny client to do anything with the web
page. It all is what it is. This is all red

herri ng.

You can't cone in after judgnent's been
entered, after an appeal has al ready been done and
affirmed and conme in and present new evidence. You
just can't doit. \Were's the finality, which is
back to why really it should just be stricken in the
first place.

|"'msorry. Let ne just check ny notes.
| want to try and cover --

THE COURT: You know what ?

MR. ALDRICH: -- what needs to be
cover ed.

THE COURT: You don't want ne to, but
|"mgoing to |l et you get your thoughts in order
because | have to go to the bathroom

MR. ALDRICH  Fair enough.

THE COURT: So we're going to take a
short recess, let you get your thoughts in order,
cone back, you can finish up. W'II|l hear fromyou
again, and then I'Il let you know.

MR. ALDRICH Geat. Thank you.
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THE COURT: Short recess.

THE MARSHAL: All rise.

(Court recessed at 11:06 a.m until
11:22 a.m)

THE COURT: All right, Counsel. Let's
go ahead. And, M. Aldrich, we'll ask you to
conti nue your argunent.

MR. ALDRICH | thank you, Your Honor.
| wll try to be brief, as | know the Court's
al ready heard quite a bit fromne. So let ne just
go back.

So this has already been decided by the
Suprene Court. That's the nost inportant part. It
went up on appeal and went back.

Now, interestingly enough, while that
was -- appeal was pending, Ms. Fallini sued ne
personal |y and Your Honor in Tonopah, and nade
simlar allegations. The ones against ne were that
| nade allegations that were fal se, m sl eading, have
no evidentiary support in violation of Nevada | aw,
and on and on and on, and that Your Honor accepted
t hose knowi ng they were false, and on and on and on.

And so | sat at ny desk for a while, did
a notion to dismss, drove on up to Tonopah one day

and got that thing dism ssed. It was di sm ssed
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agai nst Your Honor as well. And so nowit's been
litigated in front of the Suprene Court. [It's been
litigated in front of a separate court, albeit in
this judicial district, | believe. So it's been
handl ed twi ce.

Now we' re back here tal king about the
sanme stuff again, and it's already been deci ded,
pi ck one, whether it's the Suprene Court or the
other district court. |'mgood either way because
it's already been deci ded.

Now back to -- well, then -- okay. So
then we got the series of rulings that Ms. Fallin
doesn't like. So then they canme back and noved to
di squalify Your Honor, raising essentially the same
i ssues that we already litigated up in Tonopah. And
so that was denied, and now we're here.

Wth regard to the notion for summary
judgnment, | just want to touch on it way back when.
No facts were in dispute. And when you're entitled
to judgnent as a matter of |aw, you're supposed to
get sunmary judgnent. And on the facts that we had
in the case at the tinme, and the fact, by the way,
there was no opposition, the |aw says we wi n summary
judgnment, which is what Your Honor granted and what

we -- the relief we obtained, all aboveboard.
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Now, we | ook at Rule 60(b) which is,
when it cones down to it, ultimtely what we're here
to tal k about today, and the wording of 60(b) --
sorry. M iPad is not cooperating. But Rule 60(b)
allows to set aside for m stake, inadvertence,
surprise or excusable neglect. W've already
litigated, actually, the excusabl e neglect part of
it.

The Court is well aware that there's no
m st ake here. There's no surprise here. Okay?
There's no i nadvertence going on here.

The second problemthere is newy
di scovered evi dence which by due diligence could not
have been di scovered in tinme to nove for a newtrial
under Rule 59(b). Wat we got today attached to the
pl eading that we're here to talk about today is a
police report which, again, it's got nore
information on it than |'ve ever seen before. Not
aut henticated, by the way, but nonetheless, | don't
have a reason to dispute it or not. | don't need to
for today's purposes, but to argue that that could
not have been di scovered at sone point in the past
is ridiculous.

And by the way, renenber, the Court

addressed all these issues four years ago. Ckay.
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That's what the default judgnent was entered.

That's when the evidence shoul d have been present ed.

Well, long before that, but nonetheless. So that
one doesn't apply. Then, fraud. 1've already had
my say on the fraud issue, so there's no reason to
set it aside.

Again, there's no -- you can't cone in
after it's been up on appeal and been upheld and
say, okay, now | have sone evidence | want to
present. You just can't do it. And |I'm not
required to cone in here and conduct discovery or
prove or disprove or anything el se because |'ve
al ready won, and | won on appeal .

So ny last comrent here is inmagine a
system where when we get a judgnent, whether it's a
default judgnent after a prove-up hearing |Iike we
had here or, heaven forbid, one of those eight or
nine-nonth trials. Al right. And then we go
fishing through the record and say, oh, | didn't
like this and | didn't |ike that.

And after it's up on appeal and cones
back we start going -- and goi ng, oh, but the
| awyer, he said sonmething | didn't |like. He
shouldn't have said that. It's his fault. And we

come back to it and say, you know what, yeah; that
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guy's a bad guy, go try that case again. | know you
al ready won on appeal. | knowit was five years
ago, but do it again. That's absurd. There has to
be finality. And there has to be finality here in
this instance.

So ny request to the Court is that -- ny
real request is that the notion be stricken, to
begin with. But | understand there's been a | ot
raised. And if the Court wants to consider it,
that's fine. Consider it. But you still have to
deny it because there's no basis to set this
j udgnment asi de.

Ch, and the last thing | forgot to
mention. This little six-nonth thing, the judgnent
was entered four years ago. The Suprene Court
nodi fied that the anbunt is now |l ess than it was.
That is true. But these bases for trying to set it
asi de shoul d have been asserted sonetine within the
six nonths after it was done four years ago, not
after the Suprene Court had sent it back, upheld it,
and then it was entered fromthere.

THE COURT: Let ne have you address one
-- the main point he made. The main point he nmade
was that you submtted a request for adm ssions that

this is open range -- that this is not open range
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knowi ng that it's open range. And that was the nmain

argunent he nade for a while. How do you address

t hat ?

MR. ALDRICH Well, interestingly
enough, |'ve never been out there, and | don't know
that it's open range, ne personally. | did not go
i nvestigate whether it was open range. | didn't

file the conplaint. M. Ackerman filed the
conplaint. | took over the case after that. | have
not been out there. | wll candidly tell the Court
that. Requests for adm ssion are there to, as he
said, clarify and hel p have efficiency. That is why

| sent it out.

Now, interestingly enough, |'ve only
been practicing here 15 years. | do personal injury
litigation, | do a ot of comercial litigation, and
| do labor -- a lot of labor litigation. GCkay? |

get request for adm ssions in many, many cases that
have requests for, you know, admt this fact -- that
isit afact in dispute? And it happens all the
time. Ckay?

But the Court will recall -- and |
didn't bring this briefing because we've al ready
briefed it. But |'ve presented to this Court and up

on appeal the law on Rule 36 and the | aw that says
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-- the rule says if you don't answer in 30 days,
it's deened adm tted.

And the case lawthat | cited to this
Court and to the Nevada Suprene Court on that issue
actually says sonething to the effect of they are
deened admtted even if they are ultimately proven
to be false, okay, or it turns out that those facts
are false. That's what they're there for

THE COURT: Let's take it to the next
step, then. | understand that what you're saying is
it's quite common out in the | egal conmunity when
you submt your request for adm ssions to submt
t hi ngs that everybody may know that that's not true
or that the guy's going to respond and say -- so,
for exanple, there's an accident, and you say to the
other guy admt that you weren't drunk and so forth.
And you know he wasn't, but you're just asking
because it's normal to ask for the adm ssions of the
obvious things. This case would be one where you're
saying, well, just admt that it was an open range,
and Kuehn doesn't respond.

Now, |'m not saying you conmmtted fraud
on the Court when you submtted your standard
adm ssions. Fine. GCkay. You submtted it. Just

admt that it was all your fault and Kuehn doesn't
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respond. You know, oh, | -- he's saying, okay,

wel |, maybe the next step was fraud, which is you
comng into court and saying give ne ny notion for
summary judgnent because it's deened adm tted, Kuehn
didn't respond, Kuehn admitted that it's not open
range. And he's saying but at that point you shoul d
have said, well, Judge, he admtted this, but it
really isn't open -- it is open range.

And so what's your response to that?
He's putting the duty on you to admt sonething that
Kuehn didn't admt.

MR. ALDRICH | have two responses. One
is this issue's already been up to the Suprene Court
and come back.

THE COURT: | know it has.

MR. ALDRICH  Ckay? M second response
is that is not ny representation to the Court. Your
Honor was well aware what the basis for ny notion
for summary judgnment was. It was requests for
adm ssion that were admtted by the Defendant. They
were not mny representations. | represented to the
Court that | --

THE COURT: So you're --

MR. ALDRICH -- sent them out.

THE COURT: -- saying you didn't have a
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duty to correct Kuehn's error?

MR. ALDRICH No. | don't have a duty
to correct his error and it's -- the adm ssion is
deened admtted. That's what the |law says. It is a
fact that is admtted. It's not ny fact. It's the
Defendant's fact. GCkay? | ask it because | want to
know -- it's like any discovery. | want to know

what the Defendant is going to say about X, Y and Z.
That's why | ask.

And then what happens is they either
admt it or deny it. And on the stuff they deny, |
go do nore work. Right? On the stuff they admt,
because it's there for efficiency, | don't have to
do any nore work.

But howin the world is it ny duty to
conme in and say, well, her |awer screwed up? What
about ny duty to ny client who has asked ne to
prosecute her case on her behalf? Right? | have a
duty to zeal ously represent her, which | did, and
|'ve done it exactly how you're supposed to do it.
And the Suprene Court has agreed that | did it
exactly how you' re supposed to do it.

THE COURT: You tal ked about the fact
that it's outside the six-nonth mark regarding the

excusabl e negl ect argunent. |Is there any estoppel
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for this argunent to be raised and for ne to rule in
their favor and send it up to the Suprenes because

t his argunent shoul d have been rai sed or was raised
four years ago, three years ago, two years ago --
could have raised it to the Suprenes, should have
raised it, should have argued it? Mybe they did.
It's all been done. Does that stop this argunent in
any way that they could have argued this fraud a
year ago and didn't?

MR ALDRICH Well, | nean, | think they
shoul d be estopped fromarguing it because they've
al ready argued it. They've argued it here in front
of Your Honor. They've argued it in front of the
Suprene Court, and they've argued it in Tonopah in
front of sonebody el se.

THE COURT: Are they allowed to keep

arguing it in front of --

MR. ALDRICH: No. | don't think --

THE COURT: -- then?

MR. ALDRICH -- that they are. | think
t hey shoul d be estopped. | nean, there's not a

wai ver argunent there because they' ve al ready nmade
t he argunent. Estoppel, |I nean, yeah, | think at
sonme point they have to stop. And ultimately, down

the road, | will bring a notion to address that
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i ssue, that they keep bringing the sane notion

again, if | have to.

But sure, | think that there's an
estoppel argunent there, too. But | will be candid,
| do not want to go up to another appeal. There's
not a reason to go to another appeal. 1t's done.

That's what they're trying to do, | understand.

But this is clear. This notion -- | -- again, it
should really just be stricken but easily just
deni ed because it's been considered by this Court,
by the Nevada Suprene Court, by another court up in
Tonopabh.

THE COURT: Thank you, sir. Anything
el se you want to add?

MR. ALDRICH  Not right now. Thank you
for your tine.

THE COURT: Counsel .

MR. HAGUE: Thank you, Your Honor. [1'l|
address sonme of M. Aldrich's points. The first one
he said, which is that I'mgetting up here today and
maki ng attacks on you. | don't think |I've done
that. |If | have, | apologize. But | don't think
that | have done anything to attack your judgnent or
anyt hi ng you do.

| think | said that we owe a duty of
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|l oyalty to you, and that facts were presented in
front of you that were fraudulent. | never said
that this Court did anything wong, and |'ve nmade no
such attack on the Court. And if | have, |

apol ogi ze for that, and I hope the Court hasn't
interpreted ny argunent today on behalf of ny client
as an attack on you.

THE COURT: | haven't.

MR. HAGUE: Thank you. The second one
is that M. Aldrich referring to all of these people
here today and then sonehow wants to use that to say
you're up for electionis so irrelevant to this
case. Mst of these people here are not in this
district. They're here because they |ove
Ms. Fallini, and they're here because their
livelihood is affected by this decision.

THE COURT: |I'mnot letting enotion
interfere with the deci sion.

MR. HAGUE: Thank you.

THE COURT: | don't care about these
people. |I'mjust kidding. But I'mnot --

MR HAGUE: No. | just want --

THE COURT: -- going to let enotion in.

MR HAGUE: | just want the Court to

know this wasn't sone propaganda that we started six
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nmont hs ago to make the Court feel pressure or
anything. They're here because they have
supporters. That happens in every case.

THE COURT: Sure. That's fine.

MR. HAGUE: Your Honor, | amstill
shocked, and | amstill scratching nmy head over this
case because Counsel again has stood up here and has
done nothing to rebut the fact that he sent requests
for adm ssions to ny client that were lies and then
he used those to support a notion for sunmary
j udgnent .

You even asked hi m have you been to the
accident site and he said no. Rule 11, Rule 3.1 of
Nevada Rul es of Professional Conduct, and Rule 3.3,
says that you have to do sone reasonable duty to
have sone evidentiary support and | aw before you
assert anything or file anything. It is astounding
that this case has been filed and that he never went
to the accident site.

Even that, his client admtted it. Even
that, it's in the accident report, and this Court
took judicial notice of the fact. And so the fact
that he says that he didn't even bring this
conpl ai nt, whatever. He brought the requests for

adm ssion that were fraudul ent. He shoul d have
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corrected his m sstatenent when he knew and he knows
now, that the Court, and the Court knows, that this
occurred on open range, and that is a 100 percent
affirmati ve defense. Al you have to do is say it's
on open range. Done. There's no prove-up, there's
no evidentiary hearing on that, nothing. And the
Court took judicial notice of that.

Wth respect to finality, Your Honor,
that argunment is frivolous at best. Rule 60 says
after a final judgnent the court may set aside a
final judgnent. Rule 60 presupposes finality. So,
of course, there is a final judgnent, and that's why
we brought this notion.

Your Honor, you've talked a little bit
about estoppel. You' ve talked a little bit about
res judicata. Estoppel, res judicata, claim
precl usion, issue preclusion, they all mandate a
prior proceeding with identical parties and
i dentical issues that are actually litigated.

Your Honor, Counsel's fraud on the Court
by the use of request for adm ssions and a Rul e
60(b) notion to set aside that judgnent for fraud
upon the Court has never been litigated. Perhaps
t he procedural path of this case has been uphel d by

t he Suprene Court, but the allegations that opposing
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counsel commtted fraud upon the Court have not been
clained, litigated or reviewed at any point in any
prior proceeding.

Now, the Court has asked today to
Counsel, does that nmatter? Can you send soneone a
request for adm ssion, Doesn't matter what it says?
Doesn't matter if it's a conplete lie. 1'll send
sone stranger request for adm ssion. Hey, admt you
sai d that Dave Hague has herpes. Ckay? Person
| aughs at it. R ght? Thinks that's silly. They
don't respond. Request for adm ssion, deened
adm tted, defamation, | win, case over. That's what
the Court's opening up the door for.

That's why there are people here today,
because they all own cows on open range, which now
means there's going to be a precedence that any tine
you drive through and hit a cow, as |ong as you can
catch sonmebody off guard, even if you're
m srepresenting, even if you're lying, you catch
themoff guard, they're going to deemadmtted as
sonething that is false. That is the problemwth
this case. The Suprenme Court did not decide that.
Your Honor has never decided that. W' ve never
brought a Rule 60 notion, and we've never talked

about fraud upon the Court.
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The acci dent report, Your Honor, was
di scovered this year in 2014. The accident report
says -- and it's in our notion and it's attached --
that the accident was on open range. M. Aldrich
has that report. It was in his production of
docunents that he was going to submt at trial. It
was never submtted to us.

Your Honor, M. Aldrich wants to have
the Court claimthat actual innocence is not
rel evant. How can innocence not be relevant in this
case? Isn't there a way -- isn't there a way that
we can relieve Ms. Fallini this judgnent, an over
$1, 000, 000 judgnment that will crush her famly, that
will crush her livelihood, that will crush her
prof essi on, when there was a | aw desi gned to protect
her ?

THE COURT: How would it crush her

prof ession? No. Let ne withdraw that question.

Let me ask you a nore pertinent one. If you're
submtting -- and |'msure you went into great
detail in your brief. | apologize for making you

elucidate it again verbally. But if you're
subm tting that Counsel commtted fraud, let's be
specific where the fraud occurred. Was it in the

request for adm ssions?
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MR. HAGUE: The fraud occurred at
several different points.

THE COURT: But let's nmake it clear for
the record. If it's --

MR, HAGUE: Yes.

THE COURT: -- appealed up to the
Suprene Court, we want themto |ook at the
particular --

MR. HAGUE: Yes.

THE COURT: -- nonment he's comm tted
fraud on the Court.

MR. HAGUE: | believe he commtted fraud
when the conplaint was fil ed because there was no
basis to support it because the open range | aw
That was the first fraud.

The second fraud was the request for
adm ssi ons when he knew that it was on open range
and he asked ny client to admt a fact that was
fal se --

THE COURT: Ckay.

MR. HAGUE: -- that had no evidentiary
support.

THE COURT: And you're purported to
poi nt at evidence to the Suprenes saying here's how

| know that he knew it was open range?
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MR. HAGUE: Absol utely.

THE COURT: All right.

MR. HAGUE: Absol utely.

THE COURT: And that would be --

MR. HAGUE: That woul d be through the
acci dent report, that would be through her conpl ai nt
where she set forth the affirmati ve defense -- or
her answer. That would be in the conplaint. That
woul d be in his docunent that he submtted to this
Court and signed where he actually lists all the
docunents, the accident report, and where her
affirmati ve defenses are stated again.

THE COURT: Because in the accident
report it affirmatively stated this is --

MR. HAGUE: Affirmatively stated.

THE COURT: -- open range, and he knew
t hat ?

MR HAGUE: And he knew that.

THE COURT: Al right.

MR. HAGUE: The other part is when he
filed his notion for sunmary judgnent. He had this
Court enter judgnment on a deened admtted fact that,
agai n, he knew was fraudulent. That was the other
fraud he commtted upon the Court. He did it again

when the Court said | take judicial notice that this
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occurred on open range. That was the fifth tinme he
had to say --

THE COURT: That was at the notion for
reconsi derati on.

MR. HAGUE: Correct.

THE COURT: He is saying | have never
commtted fraud because | have never said this was
an open range, never did.

MR. HAGUE: Absolutely has.

THE COURT: Fallini did. Fallini and
Kuehn said it's not open range, not nme. It's their
fact, not mne. That was his defense a nonent ago.

MR. HAGUE: That's absurd. That is
absurd for ne to be able to place a lie on a piece
of paper. He wote down admt that this accident
did not occur on open range. He wote that. He put
that in a discovery request, a request that's
governed by Rule 11, a request that's governed by
Nevada Rul es of Professional Conduct 3.1 and 3. 3.
He wote that down. He sat at his conputer and put
t hat down when he knew that it was fal se. She was
silent about it, so it was deened admtted. That is
fraud upon the Court.

The cases we've cited are not as

egregious as this. The cases we have cited, the
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defendant still has sone problens. The defendant
still has to establish sonme defenses. M. Fallini
doesn't have to.

THE COURT: Al right.

MR. HAGUE: Congress already gave that
def ense.

THE COURT: It's in ny brain as | go
through all this stuff. And, yes, | have one. It's
boiling down to that issue. Let nme see how he

responds to that issue. Counsel.

MR. ALDRICH  Again, | guess | should have

brought nore transcripts than what | brought with

me. | wll tell Your Honor that ny recollection of
what Your Honor said -- so let ne back up for a
second.

We had a hearing on a notion for
reconsi deration of prior orders. That notion was
filed somewhere around July 2nd of 2010. GCkay? And
we cane here and we -- Your Honor heard that. And
then | forget if it was the sane day or a week |ater
or sonething we did the prove-up.

Sonmewhere in that hearing or in the
prove-up hearing Your Honor said you were aware
where the incident occurred. | don't believe Your

Honor said you were taking judicial notice of ny
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statenment as to where it was and whether it was open
range or not. Okay?

But again, we go back to -- | nean, |
can see the Court's concerned about it. This is
just absolutely absurd to me that this is even an
I ssue.

There is no fraud on the Court here.

The Court knew exactly what was going on, exactly
that, yes, | sent requests for adm ssions and they
were not responded to for nonths and nonths and
nont hs. Ckay? Then | brought a notion for summary
j udgment .

Here's the other thing the Court's got
to understand. |If | had brought a notion for
summary judgnent with no affidavits attached to it,
no evidence at all attached to it, explai ned what
happened and said notion for summary judgnent, Your
Honor, grant it, and Ms. Fallini had not responded,
by rule I"'mentitled to sunmary judgnment because she
didn't oppose it. Ckay? That's an inportant thing
here because, okay, we're trying to nmake an issue
about this underlying stuff, but she didn't oppose
the summary judgnent either.

Also, with regard to the report, | did

not bring that with ne today either. | wll tel
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Your Honor it is ny recollection that when |I read
the report they attached, especially about whether
nmy client had been drinking, sonme of that stuff,
that's nore information than | had in the report
that | produced, and it is also ny recollection that
| did, indeed, produce a report. | don't renenber
much el se beyond that because | haven't | ooked at
it. It hasn't been relevant to anything.

But again, it's not -- this is not fraud
on the Court. Fraud is a representation made to the
Court that soneone knows is false with the intent
that that party will rely on it so as to reach sone
result. And | did not nake any m srepresentation to
the Court at all. The Defendant nade
representations. Yes, it's through not responding.

THE COURT: D d you have an ethical duty
when she admtted -- and legally that's what she
did -- when she admtted that it was an open range,
did you have any kind of an ethical duty to say,
well, I knowit is, | knowit's open range and |'ve
seen the reports or whatever? D d you?

MR. ALDRICH (I ndiscernible).

THE COURT: D d you know it was open
range?

MR ALDRICH No. | did not know it was
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or wasn't open range, to ny recollection. [|'mnot
-- | nmean, |'ve never been there. ay? But --

THE COURT: If you had known it was open
range, did you have an ethical duty to say, even
t hough she admtted this, Judge, | want you to know
that | knowit's open range?

MR. ALDRICH: | don't believe I did. |
don't believe | did.

THE COURT: You don't believe you had
that ethical duty. Ckay.

MR ALDRICH:. Let's look at it inlittle
bit different context. Let's say that |I've -- |
nmean, did | have a duty to call and say, hey, you
didn't file an opposition to the notion for summary
judgnment? | would say the answer to that is no.

THE COURT: He said a sinple phone cal
could have -- you could have discovered it was open
range. D d you have a duty to nmake that sinple

phone cal | ?

MR. ALDRICH | sent out a discovery to
find out.

THE COURT: Al right.

MR. ALDRICH: And I'mentitled to do
t hat .

THE COURT: Al right. W don't want to
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beat this too nuch into the ground. W've all nade
the argunents, and |"'mnot a fan of redundancy. |Is
there anything el se new that you guys want to add?

MR. HAGUE: No, Your Honor. | would
just ask that the Court follow the | aw and think
about what's transpired in this case and thi nk about
t he adm ssions that opposing counsel has nade today.
They' re astoni shi ng.

" m absolutely -- it blows ny mnd that
he can stand up here today with a cl ear conscience
and say he had no duty to investigate whether this
was on open range when it was in our answer, and
that he still has not gone out there, and that the
accident report is irrelevant to the accident.
That's absurd. It's a violation of Rule 11, it's a
violation of Rules of Professional Conduct, and a
judgnment should be set aside because it's the nost
egregi ous case of fraud upon the Court | have ever
seen.

THE COURT: Counsel .

MR. ALDRICH: And I'll just be very
clear that | stand here in clear conscience, Your
Honor. | have been conpletely honest with Your
Honor and wi th everybody involved in this case from

the very beginning, and I will continue to be that
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way.

And just a couple of comrents that
M. Hague nmade that | wanted to address. He stated
that all these people are here today because they
will all be subject to what happens in this case,
and | respectfully disagree.

THE COURT: | was going to tell him
t hat, too.

MR, ALDRICH It's very, very sinple.
That is absolutely not the case.

THE COURT: |Is there any precedence --

MR. ALDRICH: Wen --

THE COURT: -- to this decision that
will affect the other ranchers in any way?

MR. ALDRICH: Not even a little bit
because here's -- think about it. Accident happens
i n open range, and sone horribly unethical |awer
like me comes in and sends out a request for
adm ssion that says admt this was not in open
range. All they got to do is wite back and say
deny. Has no effect at all on any of these people
and so it --

THE COURT: You think it has precedence?

MR. HAGUE: Your Honor, maybe the Court

m sunder st ood what | was sayi ng.
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THE COURT: Al right.

MR HAGUE: It affects themfor two
reasons: One, because they are a tight-knit
community and they want to see Ms. Fallini and her
busi ness succeed; two, it scares them They're not
| awyers. They don't understand the law. It scares
themthat this happened to Ms. Fallini and they hope
that it would not happen to them

THE COURT: Sure.

MR HAGUE: That's all | nmeant. They're
scared by the fact that soneone could hit their cow
and then one day they could wake up and soneone's
trying to take all their assets saying, sorry, you
got a $2.5 mllion judgnent against you even though
you di d not hi ng wr ong.

THE COURT: Well --

MR. HAGUE: That scares them

THE COURT: -- this is a very sad case
for Ms. Fallini but a very good one for them because
now they're all educated to know that all they have
to do is say, hey, this is open range.

MR. HAGUE: Yeah, assum ng they don't
put their hands -- well, you know what? She did do
that. They filed an answer in affirmative defense.

THE COURT: All they have to do is neke
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sure their lawer's doing what they're paying their
| awyer to do.

MR. HAGUE: You would hope that, right?

THE COURT: |I'd hope that.

MR. HAGUE: Yeah. | would, too.

THE COURT: Al right. Gve ne one
mnute, and I'Il issue ny deci sion.

(Pause in the proceedings)

THE COURT: | don't know what |'m goi ng
to do. | haven't flipped a coin yet. No, |I'mjust
joking. Al right.

Let's wal k through it. You ready? |
got about ten pages of various notes up here, and
we're going to address themall because it's
inportant to Ms. Fallini, and it's inportant to all
t he people in the audi ence so that they know what ny
t hought process is and why I'mdoing the things I'm
doing. And |I'mnot even sure of ny thought process,
yet, either.

It's the sane way in crimnal court.
Whenever |I'mthinking through all the facts and the
argunents, | just kind of stall alittle bit by
wal king through it with everybody to give ne sone
time to think it.

So what |I'mactually doing is |I'm
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thinking to nyself what should | do here, and |I'm
doing it out |oud so you guys can actually foll ow ny
t hought process. |'mgoing to have to do it out of
order. It's going to be a little disconbobul ated
for all of you because the notes are out of order,
but let's walk through it all.

One of the first things Counsel said was
that all of you are here today because you have a
stake -- | wote it down. That you have a stake in
the outcone of this case. And | wote down the note
to reassure you, again, that there's no precedent to
this case. This case neans absolutely zero to you
guys and to other judges in the case, except for, as
the attorneys said up at the end and said
enotionally you' re attached to it. You care about
Ms. Fallini and you care about how this | ooks for
t he ranching industry or whatever, that enotionally
you're attached. But as far as legally goes and
precedent and so forth, there's no precedent to this
case at all.

As a matter of fact, back when we were
doing this case four years ago and so forth, if |
remenber correctly, we never even got into the facts
of the case. | know !l didn't. | never saw any

driving report, | never heard anybody was drunk. |
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don't think I was even sure about where the accident
occurred at. Al | sawin the conplaint was at sone
hi ghway out in rural Nevada, and we never got into
the facts of this case. Never during the four years
it's been litigated have we gotten into the facts of
this case. |It's a blank slate to ne.

Everything that's occurred in this case
has occurred procedurally. | filed this docunent,
he didn't file his docunent in tine, we didn't have
di scovery. |It's all procedure. And so the reason
|"mstressing all that to you is it has no
precedence. No other court in Nevada will |ook at
this case to decide sone kind of |egal issue. W
never reached that point.

Counsel said that there's been a | ot of
sleep lost in this case and that this young lady is
100 percent innocent by law, and, yet, she's the
victimof this case. And I've lost a | ot of sleep
on it also over the years. |It's been frustrating
for ne. At sone point in the litigation, sonebody
-- one of the attorneys or a law clerk or sonebody
-- said to ne -- you have to renenber this is after
years of dealing wth Kuehn.

Counsel was attacked personally, that he

committed fraud on the Court. |'ve had that happen
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to me before, too. And what it happens, when

sonebody attacks you, your brain falls apart, you're

just fl abbergasted, and you don't know how to
respond, and that's what he just went through. And
it's frustrating for him |[It's frustrating for ne.

At sone point in the litigation |
| earned this was open range, and open range is a
conpl ete defense to this case. And so now I'm
presiding over what you called an injustice, and it
is an injustice. There's got to be a way to renedy
this. ['ve |lost sleep over it also. But you also
have to renmenber | don't think about this case al
the time |i ke you have for four years, and | don't
think about it a lot Iike you fol ks have.

W have the second busiest jurisdiction
in Nevada wth cases per judge. And |I've been the
judge for 14 years, and about 10 years -- Judge
Davi s, when | becane judge, was constantly naggi ng
nme. Sorry, Judge Davis. He was constantly naggi ng
me that he be allowed to do the north and | do the
south, | do Pahrunp and so forth. And | kept
resisting it. | didn't want to.

But finally, after about two or three
years, | gave in and said, okay, fine, I'll do

Pahrunp, you do the north, which neans | ended up
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doi ng about 60 percent of the caseload. And the
reason I'mtelling you that is we have the second
busiest jurisdiction in the state with about 2,700
cases per year, and | was doing 60 percent. So |
was actually doi ng over 3,000 cases a year.

So in the last 14 years |'ve done about
40, 000 cases, and that includes nurders and child
sexual assaults and all kinds of cases. And so ny
mnd's not on this case all the tinme like it is for
you fol ks. Wen |I'mthinking about the case --
because one of these attorneys bother nme with
appeal s and notions and so forth -- then | | ose
sleep over it, and I wsh there was a way to have a
remedy al so.

One of the things Counsel said at the
end was, Judge, followthe law. Well, that's the
problemall this tine. 1've been follow ng the |aw.
When you guys el ected ne at different candi dates
ni ghts, the people said to ne are you going to
follow the law or are you going to be like those
activist judges that just do whatever they want to
do and say it's equity and so forth? And | always
said, no, I"'mjust going to follow the law |ike
Scalia, and I"mjust going to -- and Thomas. [|'m

just going to follow the law, and that's what |'ve
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been doing in this case for four years. And
unfortunately, going down that path of follow ng the
| aw has led us to the point that we're at right now
where Ms. Fallini |oses.

And, you know, then people say to ne in
court, well, I"'mgoing to appeal this up. I'mlike
pl ease do. Please appeal this. If |I'mwong,
want to know it. District court judges have to nmake
decisions right on the spot like |I'm doing today.
You guys have nmade the argunent. | have to nmake the
deci si on.

When you appeal it up to the Suprene
Court, seven great, smart judges then have a year to
| ook over it with their 14 law clerks and their
staff of attorneys and decide if it's the right
decision or not. And if |'m making the wong
decision, | want to know about it. Appeal it up to
t he Suprenes so they can correct ne.

And this case was appealed up to the
Suprene Court by good attorneys who nade ful
argunents to the Suprene Court about why Judge Lane
shoul d be reversed, he was wong. And | wasn't
wrong. The Suprenme Court didn't reverse ne. They
upheld nme on all the |egal issues.

| feel kind of trapped, too, in having
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to make these decisions and followthe law. | w sh
| could just decide it in equity. You know what? |
just feel sorry for you, and |I'mjust going to set
the law aside and rule in Ms. Fallini's favor
because this shouldn't have happened.

I"'mactually a little bit enbarrassed.
On one of these sheets | wote it down that it's
al ways hard for a human being to have their
weaknesses pointed out to them and I've had ny
weaknesses pointed out to ne in this case.

| think the main attacks were that we

shoul d have known it was open range, and |I'm

enbarrassed to admt | didn't. | didn't know it was
open range at the beginning. It wasn't until a year
or two into the litigation that sonmebody -- m ght

have been your notion for reconsideration where you
said take judicial notice it's open range. And I
was |ike oh, sure. That's open range. What's that
nmean? And |I'm |l earning, oh, crud, she shouldn't
have | ost this case.

And | know it's a shane because if you
had had a rancher as a judge, that rancher would
have said what in the heck is this? This is -- |I'm
kicking it out. But | can't do that. Even if | had

known it was open range, | can't kick it out. |
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have to be neutral.

It's not ny job to go up and investigate
and find out if it's open range or not for
Ms. Fallini and hel p her out because Kuehn's not
doi ng anything. That's not ny job. 1'd be
i nproperly, unethical acting if | did that. | have
to go on what the attorneys show ne. Here's ny
notions, here is our adm ssions. Wat do you do,
Judge? Follow the law. And that's what | did.

If you ever have a case about
submarines, | know the law on that. And | have to
tell you, I"'mtotally ignorant on the politics of
the open range. You stated earlier in your argunent
that the ranchers are upset because there's,
guess, a novenent to say it shouldn't be open range
and people should be allowed to sue if they hit a
cow and so forth. And | have to be honest, that's
news to ne. | don't follow rancher |aws of open
range and so forth. | guess | will fromnow on, on
the Internet, and what's going on. And | take it
that's an ongoi ng novenent that's going on right now
to --

MR HAGUE: Well, it's -- well, | wasn't
necessarily, Your Honor, speaking to the novenent.

| was, of course, speaking to the fact that there's
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a huge concern that there is a set open range | aw by
Congress and that it isn't protecting Ms. Fallini
anynore because a request for adm ssion was
subm tted that was fal se.

THE COURT: Ckay. So there isn't sone

novenent to overturn that |aw and nake open range go

away ?

MR HAGUE: [|'mnot aware of a
novenent --

THE COURT: Ckay.

MR HAGUE: -- but | -- like you, I
don't practice in -- you know, full-tinme in cattle

and open range law, and so |I'm al so | earni ng about
it. But the thing that | knowis that there is a
law that's out there that hasn't been repeal ed and
it hasn't been changed, and it's a 100 percent

def ense, al ways.

THE COURT: Yeah, | know. | agree with
you. That's the problemin this case, searching for
a renedy.

MR HAGUE: And | think the renedy's
Rul e 60, as clear as day.

THE COURT: Are you taking another shot
at it? Just Kkidding you.

MR. HAGUE: Probably.
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MR. OHLSON:. Your Honor, would you allow
me a couple of words?

THE COURT: Who are you again? No, |'m
just kidding. | don't think so, M. GChlson. [If |
open that door again, then Aldrich has to speak
again. |I'mpretty famliar with everything that's
goi ng on.

MR. OHLSON:. Al right.

THE COURT: | thought | saw M. G bson
in the audience. He isn't here. A few years ago,
12, 13 years ago, | had a case here in town where a
man went to the park and pulled his pants down and
fl ashed sone kids, which under the lawis a crine
cal |l ed i ndecent exposure, and the State charged him
with the wong crine. And the | aw says that the
State is allowed to anend the crine up until the
poi nt where they close their case. And the State
had a brain eruption and didn't realize they had
charged himwi th the wong crine.

They charged himw th gross | ewdness,
whi ch i nvol ves a touching, and there was no touching
in this case. So the State prosecuted the case,
called their wtnesses, did everything, presented it
to the jury, closed their case for an ill egal

touching of a child when there was no touching. So
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when we went into chanbers to do jury instructions,
t he defense was cel ebrating because they knew t here

was no touching, and they were going to get an

acquittal.

| knew what was going on. | used to be
a prosecutor, but it's not ny job. | have to be
neutral. | can't tell the State here's what you're

doing wong. So we went into chanbers, and the
def ense made a notion. They wanted to get the case
di sm ssed. There was no touching involved for gross
| emdness, he should be acquitted. Sunmarily,
acquitted.

And the State argued in chanbers that
t hey should be allowed to anend it to indecent
exposure, and | said no, followwng the law. It's
too | ate now, you've rested your case. And they
said, well, Judge, let us have a | esser included
crime of annoying a mnor and argue that to the
jury. And | said, well, no, I can't do that because
the Suprene Court had a case about a year ago that
where they went into the definition of annoying a
m nor and you don't neet that definition, so --

And he said, Judge, let ne try. Let ne
argue it. Let ne appeal it. Let nme take it to the

Suprenes and argue it to themthat they can adjust
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their definition of annoying a mnor so | can get a
conviction on this guy for pulling his pants down to
the kids. And | said, well, you know, once a guy's
acquitted, the State can't take things up. So if |
don't submt it to the jury and he's acquitted, it's
over. There's no double jeopardy. So |I guess I'I|
gi ve you the chance to argue it to the Suprenes,
even though | think it's going to be reversed, and
you can argue it up to the Suprenes.

So they submtted annoying a mnor, and
the man was convicted of it by the jury because the
jury wanted to get himfor sonething for what he did
wong. And it was appealed to the Suprene Court and
the Suprene Court reversed it, just like |I knew they
woul d.

And because of that case, whenever |

canpai gn, instead of being able to say |'ve never

been reversed by the Suprenme Court, | have to say,
well, 1've only been reversed once, and | -- you
know, | should have followed ny gut and just had the

strength and the fortitude to say no, you're not
appealing this to the Suprene Court, we're going to
follow the law, and |I'm never going to nmake that

m stake again. And here | amit again.

MR. OHLSON:. Your Honor, please --
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THE COURT: Because | think --

MR. OHLSON: -- a coupl e sentences.
THE COURT: -- if you take this up to
the Suprenes -- if | rule in your favor and | say

fraud on the Court and excusabl e neglect, and we'l|
send it up to the Suprenes where they've got seven
judges who can take a year with 14 law clerks and a
staff of attorneys to decide if it's the right cal
or not, we'll let the Suprene Court decide, and
they' |l make the right decision, even though | don't
think you're going to prevail, and | think the
Suprenme Court will agree with ny gut feeling right
now, which is it's not there.

On the other hand, | knew the guy
flashed the kids and was guilty, and | know t hat
Ms. Fallini was on open range. So let's give thema
shot. Let's let the Suprene Court decide if this
was fraud on the Court based on your definitions.
don't think it was. And | should note for the
record that M. Aldrich is right when he says | have
not only done everything right in this case, but I
went the extra mle.

| remenber ny shock in chanbers when
Kuehn and Al drich would come into chanbers, and we

were in there for the fourth or fifth time trying to
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get M. Kuehn to respond. And | had al ready
sanctioned himthree tinmes; 250, 500, $1,000. And
we brought himinto chanbers again, and M. Aldrich
sai d, Judge, this has been going on for a year and
we can't get Kuehn to respond to this. And I'd
known Kuehn for 21 years and | didn't really want to
hanmer him but | didn't know what else to do. The
| aw said | had to.

And | said, Harry, I'mgoing to have to
grant summary judgnent on this. | can't get you to
respond. And then for the fifth or sixth tine
M. Aldrich said, it's okay, Judge. W'IIl give him
anot her couple of nonths. We'IlIl give himanother
nont h, anot her couple of weeks. Let's give hima
chance to get these in because it was perfunctory.
Al he had to do was file denials. | deny this
adm ssion. | deny this.

And M. Aldrich was cool about it for a
year or two. And | think he went the extra mle as
far as trying to help M. Kuehn do the right thing.
But ny dilemma is your argunent that M. Aldrich
knew that this was open range, and you're sayi ng he
was wong for submtting that, anyway. Ethically,
you may be right. | don't know. | guess | could go

back and do sone nore research on it, rather than
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just turning it over to the Suprenes and |letting
t hem deci de.

If I make a decision that M. Aldrich is
in the right and rule in his favor and deny your
notion for reconsideration, can you appeal that up
to the Suprene Court and | et them decide?

MR. HAGUE: Well, Your Honor, | can try
to appeal, but it's all going to be noot. |It's
going to be a year-long process where he has

aggressively gone after assets. W have wits of

execution. W have wits of garnishnment. W have a

j udgnment debtor's exam schedul ed for today for the
third one. It's not right. It will be noot.

THE COURT: Well, we tal ked about the
injustice to Ms. Fallini, that her cow was on open
range and she's getting hit for over a mllion. On
the other side of the coinis afamly with a dead
son who won a lawsuit, and now here it is four years
|ater, five later, six years later. That's kind of
an injustice, too, to that famly. There has to be
finality to things.

MR. HAGUE: | agree, Your Honor. There
does have to be finality, but these things have been
uncovered over tine. And | think your instinct to

grant our notion and let the Suprenme Court decide if
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that's wong is the right thing to do not only
norally, but | think that you have an absol ute basis
under Rule 60 because | don't know what fraud is
upon the Court if this isn't fraud upon the Court.

THE COURT: Well, that's the dil emm.

G ve nme one nore second. Wen | have questions in
my mnd, | turn around and ask nmy | aw clerk, and he
says to nme privately, Judge, you're (indiscernible)
it. Watever you decide is the right thing. And
then | feel a lot better about nmy decisions. Hang
on one second.

(Pause in the proceedi ngs)

THE COURT: Let ne say it out loud to
himand get his opinion. | wonder if we should take
this back into chanbers one nore tinme, take one
final 1ook at whether or not an attorney nmakes a
representation in his request for adm ssions, and
then after the adm ssion is made, whether or not
that's commtting fraud, ethically and legally.

G ve one nore look at it. Counsel cited cases, he
cited cases. And | wonder if we should do that.
And I'mbrilliant, right? O course.

Let nme take one nore look at it, take a

| ook at your argunents, because it's all boiling

down to that sinple issue, which is why | had you
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address it. And if | agree with you that it's fraud
or if I"'mnot sure if it's fraud or not, we'll |et
t he Suprenes deci de.

If I"mconfident that based on the | aws
that you've cited and the things you ve cited in
your brief that there was no fraud commtted by you

by asking for an adm ssion that it was open range

when you knew it wasn't, then I'I|l deny your notion.
And 1'll have that decision in the next two or three
days.

MR. HAGUE: So Your Honor, can | ask you
a qui ck gquestion, then?

THE COURT: Yes.

MR HAGUE: If you're going to have that
decision in the next two or three days and take it
under advi senent, there are a few housekeeping
matters that | think are really inportant. One of
themis that enotions are really high today, and
M. Aldrich is schedul ed a debtor's exam of
Ms. Fallini. He's also schedul ed one of
M. Fallini, even though he's not a debtor, so
that's not a proper exam But |I'd like to stay the
debtor exam and |'d also like to stay, just while
you' re maki ng your decision --

THE COURT: What's the prejudice?
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MR. HAGUE: The prejudice is that if we
prevail, then he's finding out information about
assets, about financial whereabouts of things when
this case could go the other way.

THE COURT: What's the prejudice to him
finding out that information? | could understand
you meking -- comng into court for an evidentiary
hearing to argue to ne that he shouldn't be all owed
to collect that information, but |1've had a hard
time putting ny finger on why there's prejudice.
There's an argunent that it's not comrunity
property, and | have to tell you, | disagree.

| think if he has a separate trust and
Ms. Fallini marries himand [ives on the ranch for
40 years and increases the value of it, she has a
definite comunity-property interest in that
i ncrease, in that val ue.

MR HAGUE: Well, | think that's not the
hearing. | disagree, but we can argue that at a
different tine. So if there's not a prejudice,
there is a prejudice for the fact that there are
wits of garnishment and executions out there right
now aski ng banks to turn over assets. | think that
shoul d be stayed.

THE COURT: He's not collecting on them
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MR. HAGUE: They could turn them over at
any nonent, right?

THE COURT: Yeabh.

MR HAGUE: |If a bank is served wth a
wit of garnishnent, they have a certain anount of
time to respond.

THE COURT: R ght.

MR HAGUE: If they want to respond,

t hey could provide those assets to M. Aldrich right
now. |Is that not prejudicial?

MR ALDRICH. If | may?

THE COURT: Yes.

MR. ALDRICH I'Ill go backwards. On the
wits of garnishnment --

THE COURT: Gkay. W're all over the
pl ace here.

MR. ALDRICH. Right.

THE COURT: Sorry about that.

MR ALDRICH: On the wits of
garni shnent, | nean, the judgnent was entered in
2010. | didn't execute while it was on appeal. |
coul d have because there was no stay. So there's no
basis to do that.

Wth regard to the judgnent debtor's

exam today, | agree enotions are high, and | wl|

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com

Page 87

1209



Transcription - 8/13/2014
Estate of Michael David Adams, et al. vs. Susan Fallini, et al.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

candidly admt |'m nervous about being here today.

| do have a court reporter sitting over there who's

been sitting there since 10:00 o' clock. | would not

want to be responsible for that court reporter's

appearance fee. Qher than that, if they want to

nmove it to a different day, | amwlling to do that.
MR HAGUE: We'd like to nove it to a

di fferent day, Your Honor, if we coul d.

THE COURT: You'd be responsible for the

fee?
MR. OHLSON. The appearance fee, yes.
MR. ALDRICH: \Whatever the fee was to
have the court reporter here today. | don't know if
she's local or -- | don't know what the deal is

there, and I couldn't even nake a representation as
to what that anount is.

THE COURT: | was actually addressing
not the garni shnment but the notion for the subpoena
duces tecum for the business records. |I'minclined
to grant your request to allow himto get the
information that he needs in his investigation and
research, but without granting his request to
collect it, which is a different issue. But | can't
see how hi m gat hering the know edge of the trust and

so forth is prejudicial. You follow ng ne?
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MR. HAGUE: No, | disagree. |'m not
followng you on -- we filed an objection -- we
filed a notion to quash the subpoenas because they
were asking for financial docunments and records of
non- def endant and third parties.

THE COURT: Right.

MR HAGUE: And | don't see how that's
proper. | don't see how you can do that. | don't
see --

THE COURT: Yeah, we had that hearing a
week or two ago.

MR HAGUE: W did, and --

THE COURT: And | heard all your
ar gunent .

MR. HAGUE: | know, and you had said

t hat you m ght have had sone ot her questions for us

t oday.

THE COURT: Yeabh.

MR. HAGUE: That's the only reason |
bring --

THE COURT: And the question |I had was
howis it -- | believe one of the argunents you made
of -- besides the fact that it was a non-def endant,

| believe one of the argunents you nade was that it

was prej udicial.
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MR HAGUE: Yes.

THE COURT: And | had a hard tinme -- |
believe the prejudice you alluded to was that it --
what was the prejudice?

MR. HAGUE: The constitutional right to

privacy.

THE COURT: Yeah. Privacy.

MR. HAGUE: That's -- yeah, absolutely.

THE COURT: And | thought that penunbra
was not quite there. | didn't quite put ny finger
on that penunbra. | don't see the prejudice of him

gathering information if he can't collect fromit.

| mean, if he tries to collect, you could still cone
in and say, hey, that's private, it shouldn't be
there. But he should have the right to | ook and see
if that trust was -- is now community property and

has it been breached and so forth, unless there's

some ot her --
MR HAGUE: | gquess | --
THE COURT: -- kind of prejudice |'m not
aware of --
MR. HAGUE: No, Your Honor. | just --
THE COURT: -- on such privacy.
MR. HAGUE: | struggle with it because

the all egations that he has nade or that there's --
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t hat several fraudulent transfers has occurred with
respect to these entities. But |'ve practiced a | ot
of fraudulent transfer |law in bankruptcy and

recei vership. You' ve got to bring a conplaint for
fraudul ent transfer, and then you go after the
entity, and that's when you get to do your

di scovery.

But if | get a |awsuit agai nst you, |
can't now go subpoena records of a bank where your
dad or your nomor your wife or your sister and ask
for their financially-protected records just because
| have a judgnent against you. His judgnment's only
against Ms. Fallini, none of the other parties. |
think that's huge.

|'d be very upset if sonebody was
getting nmy records without ne ever even being sued
or no allegations or no conplaint for a fraudul ent
transfer under the Uniform Fraudul ent Transfer Act.

THE COURT: Counsel .

MR. ALDRICH Well, part of what he said

| agree with. | didn't ask for her parent's or her
sister or -- | asked for her husband' s records.
It's conmmunity property. So, | nmean, we're sort

of --

THE COURT: Anything el se?
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MR. ALDRICH W' ve been doing this --
again, if they want to nove the judgnent debtor's
exam today, | --

THE COURT: That's fine.

MR. ALDRICH | don't want to have pay
the court reporter fee, but I'mwlling to nove it
until after the Court has issued a decision on this.

If I may, just one last coment. | just
want to make sure | understand what the Court just
said. |Is that you're going to nake a decision as to
whether | commtted fraud on the Court or not?

THE COURT: That's his notion. He wants
us to reverse our prior decision and take this to
trial --

MR. HAGUE: Absol utely.

THE COURT: -- because he comm tted
fraud on the Court.

MR. HAGUE: Absol utely.

THE COURT: So |I'meither going to have
to say, yes, | find that you did conmmt fraud on the
Court and therefore we're reversing everything from
the | ast four years and we're going to start back at
t he beginning, or I'"mgoing to have to deny your
not i on.

MR. HAGUE: Yeah. And | guess while
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you' re doing that, | nean, unless you've already

di scounted ny Rule 60(b)(1) notion for surprise and

excusabl e neglect, which | also think is within our

ri ght because there's a new judgnent, and that one's
an easy call, | think, because | believe there truly
was excusabl e neglect on the part of Ms. Fallini and
her attorney.

So | still think those are two issues,
and they were certainly set forth in our notion.
Roman nuneral | is fraud upon the Court. Roman
nuneral Il is excusable neglect under 60(b)(1),
which is a six-nonth tinme period. Fraud upon the
Court, Your Honor, has no limtations, and that's
Suprene Court | aw.

THE COURT: M. Aldrich, | proceeded
t oday upon the evidentiary standard of them
presenting evidence that you commtted fraud upon
the Court based on their representations as officers
of the court, and therefore, we didn't have an
evidentiary hearing with people under oath and so
forth.

W just made argunents that as officers
of the court, if you m srepresent sonething, you
make fraud upon the court. And that's how I

proceeded today. You don't have any kick agai nst
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that, do you?

MR ALDRI CH: No.

THE COURT: Al right. Anything el se?

MR. ALDRICH  No, Your Honor.

MR. HAGUE: No.

THE COURT: |'Il have the decision on
t he subpoena -- on the business records today. |[|'lI
have the decision on your notion to set aside the
previous trial and previous -- |I'll have that within
t he next couple days while | do sonme research

MR, HAGUE: (Kkay.

THE COURT: Ckay. Good to go?

MR. HAGUE: Thank you.

THE COURT: Court's adj ourned.

THE MARSHAL: All ri se.

MR. ALDRICH:  Appreciate your tine.

(The proceedi ngs concl uded at 12:16

Depo International, LLC
(702) 386-9322 or (800) 982-3299 info@depointer national.com

Page 94

1216



Transcription - 8/13/2014
Estate of Michael David Adams, et al. vs. Susan Fallini, et al.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CERTI FI CATE OF REPORTER

STATE OF NEVADA )
SS:
COUNTY OF CLARK )

I, Teri R Ward, a duly conm ssioned Notary
Public, Cark County, State of Nevada, do hereby
certify:

That the typewitten transcript of said
recording is a conplete, true and accurate
transcription.

| further certify that | amnot a relative,
enpl oyee, or independent contractor of counsel of
any of the parties; nor a relative, enployee, or
I ndependent contractor of the parties involved in
said action; nor do | have any other relationship
with any of the parties or wth counsel of any of
the parties involved in the action that may

reasonably cause ny inpartiality to be questioned.

I N WTNESS WHEREOF, | have hereunto set ny hand

inny office in the County of Cark, State of
Nevada, this __ day of , 2014.

Teri R Ward, CCR NO 839
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Case No.: CV 24539

Dept. No.: 2P

IN THE FIFTH JUDICIAL DISTRICT COURT
IN AND FOR NYE COUNTY, STATE OF NEVADA

kK Rk ®

Estate of MICHAEL DAVID ADAMS,
by and through his mother JUDITH ADAMS,
Individually and on behalf of the Estate,

Plaintiff,

VS.

SUSAN FALLINI, DOES I-X and ROE

* CORPORATIONS I-X, inclusive,

Defendants.

/

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that the above-entitled‘Court entered a Court Order in this

matter on
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August 6, 2014, A true and correct copy of the Order is attached hereto as Exhibit 1.

AFFIRMATION
Pursuant to NRS 239B.030

The underéigned does hereby affirm that the preceding document does not contain the

social security. number of any person.

Dated this 13" day of August, 2014.

n Ohlsogy’] Esq.
ar Number 1672 o
75 Hill Street, Suite 230
Reno, Nevada 89501
Telephone: (775) 323-2700
Attorneys for Defendant
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I hereby certify that I am an employee of JOHN OHLSON, and
thatvon this date, I served a true and correct copy of the foregoing NOTICE OF ENTRY OF

ORDER by the ﬁethod indicated and addressed to the follbwing:

John P. Aldrich, Esq. _X_ ViaU.S. Mail
Aldrich Law Firm, Ltd. ___ Via Overnight Maii
1601 S. Rainbow Blvd., Suite 160 : __ ViaHand Delivery
Las Vegas, NV 89146 __ ViaFacsimile

. __ ViaECF

Dated this 13th day of August, 2014.

Robert M. May

VAl
Q)
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@ @ FILED
FIFTH JUDICIAL DISTRICT COURT
1 AUG 06 2014
!
ol cv24s39 : NYE O TR
Dept. No. 2 :
3 .
4 IN THE FIFTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA,
5 IN AND FOR NYE COUNTY
. 6 . |
Estate of MICHAEL DAVID ADAMS,
71 By and through his mother JUDITH
sl ADAMS, individualiy and on behaif of the
Estate, ' COURT ORDER
9 : o
e Plaintiff,
T
o =2
o 8 V.
B w 11 : .
g E 12 SUSAN FALLINI, DOES I-X and ROE
é Z CORPORATIONS 1-X, inclusive,
- .
L 13 : B
18 Defendant.
g = 14 '
S ¢
-
£S5 |
& g 16 On May 21, 2014, Defendant filed a Motion for Relief from Judgment Pursuant to
w : .
17 NRCP 60(b), on the g\rounds of fraud upon the court and “excusable neglect.” Defendant
. 18 alleged that Plaintiff’s counsel “knowingly forced fraudulent facts on the.court and failed
18 to correct misrepresentations thereby committing fraud upon the court.” Plaintiff filed a
20 Countermotion to Strike/Opposition to Defendant’s Mation for Relief from Judgment
21 : :
Pursuant to NRCP 60(b) on June 9, 2014. Plaintiff submits there was no fraud upon the
22
‘23 court on the part of Plaintiff’s counsel in obtaining the judgment. Defendant filed a
o4 Reply on June 17, 2014. A hearing was held on Defendant’s Motion on July 28, 2014.
o5 At the conclusion of arguments from bdth parties, the court took the matter into
26 consideration and informed the parties a decision would be rendered shortly thereafier.
27
28
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1
2 After review of the papers and pleadings on file, and in consideration of counsels®
3 statements and arguments at the July 28, 2014 hearing, this court finds, conciudcs and
4 orders as follows: |
> FINDINGS OF FACT
j | 1. Plaintiff Judith Adams brought suit agéinst Defendant Susan Fallini for the death
8 of her son Michael Adams after Michael struck one of Fallini’s cattle that were én
) 9 Highway SR 375.
% g 10 2. Adams filed a complaint on January 31, 2007. She was and continues to be '
E g 1 represented by Mr. John P. Aldrich, Esq. Fallini filed an answer and counterclaim
g % 12 on March 14, 2007. In her‘answcr, Faﬂini listed as an afﬁnpative defense NRS
-é % 13 568.360(1), which provides that those who own domestic animals do not have a
-‘:: 'gi :: duty to keep those animals off highways located on open range. At thi; time,
;’E % 16 Fallini wés represented by Mr. Harold Kuehn, Esq.
17 3. A Notice of Early Case Conference was ﬁled on June 14, 2007. On October 23,
’ 18' 2007, Adams filed a Case Conference Report. Prior to this Early Case :
18 Conference Plaintiff counsel Aldrich obtained the Nevada Highway Patrol Traffic
N 20 - Report number NHP-E2005000779. The investigating officer reports on Page 4
o that the collision occurred on open range approximately 7 miles past an open
zz range warning sign.
4 4. Prior to serving the Complaint, Adams created a website
25 { www.micﬁae Idavidadams.net) stating the accident occurred in “open range
26
27
28
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county and the cows have the right of way.” The website also contained links and

information advocating against open range laws.

. Plaintiff counsel Aldrich sent a request for admissions that included a request that

“Fallini’s property is not located within an “open range” as it is defined in NRS
568.355." Defense counsel Kuehn failed to respond. As & result, Fallini was
deemed to have admitted that the accident did not occur on open range, despite

already asserting an open range affirmative defense in her March 17, 2007

answer,

. On April 7, 2008, Adams filed a Motion for Partial Summary Judgment as a result

of Fallini’s admissions that the accident did not occur on open range. Adams

filed another Motion for Partial Summary Jﬁdgment on May 16, 2008. Kuehn

filed no oppositions to the Motions. A hearing was held on July 14, 2008, and the

minutes reflect that only Aldrich appeared. The court granted Partial Summary

Judgment because there was no opposition or appearance by Fallini and/or Kuehn.

. Beginning in September 2608, Plaintiff filed various Motions regarding

discovery. A hearing was held on November 10, 2008 where Kuehn was given
more time to produce. Another hearing was held on April 27, 2009. Kuehn was
sanctioned $750 held in abeyance, and an Order granting Motion to Compel

Discovery was pranted.

. On May 5, 2009, Plaintiff filed a demand for a jury trial. On June 30, 2009 the

court ordered a trial would be held on August 25, 2010, with a calendar call set

for July 19, 2010.
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On June 16, 2009, Plaintiff filed a Motion to Strike Fallini’s answer and

.counterclaim, based on Fallini’s failure to provide discovery. A hearing on this

Motion was scheduled for July 13, 2009 at 1:15 PM. Kuehn submitted an
opposition to this motion at 8:35 AM on July 13th. At the hearing, Kuehn

requested additional sanctions be imposed for the failure to provide discovery. :

~ The Count issued a $1006 sanction and gave Kuehn 30 days to provide the

10.

H.

12.

13.

previously ordered infomﬁtion/discovery regarding insurance to Plaintiff,

On November 4, 2009, Plaintiff submitted an Order striking Defendant’s answer
and counterclaim due to Kuehn’s repeated faijures to provide discovery. The
Court signed the Order. On Febrpary 4, 2010, Plaindff ﬁ)ed for and obtained a
Default. | | |

On April 7, 2010, ‘Adams filed another Motion for an Order to Show Cause
slemﬁing from the failed requests for discovery. An Order was grated on April‘
26,2010. A hearing was held on May 24, 2010. Mr. Tom Gibson, Esq. appeared
on behalf of Kuehn. Kuehn was sanctioned $5,000 and $500 per day until
discovery was provided. |

On or about June 17, 2010, Mr. John Ohlson, Esq. was substituted as counsel of

record for Fallini in place of Kuehn.

On June 24, 2010 Plaintiff applied for Default Judgment. Defendant filed an
Opposition the same day. On July 6, 2010 Defendant filed a Motion for

Reconsideration. A hearing was held on both the Default Judgment and the
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Motion for Recoﬁsideration on July 19, 2010. The Default was granted, and the

Reconsideration was denied.

. Defendant filed an appeal on Septém'ber 10, 2010. The Névada Supreme Court

_ issued an Order affirming the District Court, but remanding for a new hearing

regarding the calculation of the damages awarded.

. After the parties re-calculated and stipulated io the amount of proper damages, the

court entered its judgment against Defendant on April 28, 2014 consistent with
the ruling from the Supreme Court of Nevada.

On May 21, 2014, Defendant ﬁiéd a Motion for Relief from Judgment Pursuant to
NRCP 60(b). Defendant alieged Aldrich, as an officer of the court, knowingly

forced fraudulent facts on the court and failed to correct misrepresentations,

‘thereby committing fraud upon the court in violation of NRCP 60(b). Defendant

based this allegation upon belief that Aldrich knew the accident occurred on open

range based on the following evidence: Defendant’s answer asserted open range -

as an affirmative defense, Adams website should have put Aldrich on notice that
this accident o-ccur;ed on open range, and a Nevada Highway Patrol Traffic
Report (NHP-E2005-00779) on which Page 4 says the colliéioﬁ occurred on open
range. Despite this, Defendant alleges Aldrich sent arequest for admissions that
requested Defendant to admit that the property is not located within an “open
range” as it is defined in NRS 568.355. Defendant argues, according to case law
and the Nevada Ruleé of Professional Condqct,' Aldrich advanced false facts using

the discovery process in a calculated attempt to mislead the court.
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17. On June 9, 2014, PlaintifT filed her Coﬁmermotion to Strike Defendant’s Motion
for Relief from Judgment Pursuant to NRCP 60(b) or in the alternative,
Opposition to Motionv for Relief from Judgment. In the Opposition, Plaintiff
argues thél this matter was previously litigated and decided in her fa?or, therefore
issue preclusion should apply and Dcfc_ndant’s Motion should be barred.

18. On June 17, 2014, Defendant filed a Reply stating issue preclusion does not apply
because the allegations of Aldrich’s fraud upon the court have not been claimed,
litigated, or reviewed at any.poim in.a prior proceeding,.

CONCLUSIONS OF LAW
Defendant bases her Motion for Reliéf from Judgment on two sepérale sections of
NRCP 60: fraud upon the court (NRCP Gd(b)j and ‘%xcuséble neglect” (NRCP 60(b)(1)).
The court will analyze each separately.
I Fraud Upon The C“ourt under NRCP 60(b)
Under NRCls 60(b), a district court may “set aside a judgment for fraud upon the
court.” NCRP 60(b). There is no 6-month time limit on bringing a motion for fraud

upon the court. NC-DSH. Inc. v. Garner, 218 P.3d 853, 856 (Nev. 2009). Simple

dishonesty of any attorney is so damaging on courts and litigants that it is considered
fraud upon the court. 1d. at 859 citing United States v. Throckmorton, 98 U.S. 61, 66
(1878); Damnajuk v. Petrovsky, 10 F.3d 338, 352 (6th Cir. 1993). An officer of the court

perpetrates fraud on the court a) through an act that is calculated to mislead the court or

b) by failing to correct a misrepresentation or retract false evidence submitted to the

courl. See Nevada Rules of Professional Conduct (*NRCP”") Rule 3.3.
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Mr. Aldl;ich, as an officer of the court, had a duty to not misiead tﬁe court or fail
1o correct a misrepresentation. In the case at bar, Mr. Aldrich has denied he knew the
accident occurred on open range. However, after consideration of the evidence and
arguments, the court finds Mr. Aldrich knew or should have known that the accident
occurred on open range. First, Mr. Aldrich was in possession of the Nevada Hi;ghway
Patro] Accident Repert prior to his request for admissions. Page 4 of the Accident Report
clearly states that the “collision occurred on open range.” (NHP Accident Report NHP-

E2005-00779 at Page 4); Second, Plaintiff Adams created a memorial website

advocating against open range laws shortly after the accident in 2005. See

http://www.michaeldavidadams.net (last visited 8/1/ 14). The website states, “He
encountered a cow crossirig the road between mile marker 34-33 East side of the road.
This is open raﬁge country and the cows havé the right of way.” Id. Finally, Mr. Aldrich
received Defendant’s @wer that contained an open range afﬁrmaiive defense. Based on
the totality of the circumstances, Mr. Aldrich knew or should have known the accident
occurred dn open range prior to filing his request for admissioﬁs. At the bare minimum,
Mr. Aldrich possessed enough information to conduct a reasonable inquiry into the open
range status of the location wﬁere the accident occurred. At the July 28, 2014 hearing on
Defendant’s Motion for'RéIief from Judgment, Mr. Aldrich st-ated he hasn’t been to the
location to verify it was open range. (Hr'g 7/28/2014).

Despite this, Mr. Aldrich sought an admission from Defendant stating that the
area where the accident occurred was not open range. Defendant’s attorney Mr. Kuehn

failed to reépond to this request; and it was subsequently deemed an admitted fact.
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1
2 Aldrich may argue that all Kuehn had to do was simply “deny” the request for
3 admissions. However, at this point in the case, Kuehn was failing to respond to various
4 motions and requests to the extent that Aldrich knew or should have known that a
> response from Kuehn was unlikely. This is not to suggest that Mr. Aldrich is an unethical
: attorney. For example, the record indicates that on numerous occasions, Mr. Aldrich
8 granted Mr. Kuehn multiple extensions to provide discovery. The court believes that Mr.
. g Aldrich was zealously representing his client. As an officer of the court howevér, Mr. .
% é 10 Aldrich violated his duty of candor under Nevada Rules of Professional Conduct 3.3 by
E § 1y utilizing Defendaﬁt’s deniﬁl that the accident occurred on open range to obtain a
E g 12 favorable ruling in the form of an unopposed award of summary judgmgnt. Thus, the
é g 13 court finds Plaintiff violated Rule 60(b) as Plaintiff’s request fbr’admission of é known
-§ é; :: fact, a fact that wés a cenfral component of Defendant’s case, was done when counsel
é % 1v 6 knew or should have known that the accident did occur on open range, thereby
17 perpetrating a fraud upon the court.
g 18 Il “Excusable 'Negléct” under NRCP 60(b){1)
19 Unlike NRCP 60(b) fraud claims, claims under NRCP 60(b)(1) must be filed
N 20 within six months of entiy of judgment. NRCP 60(b). The Supreme Court of Nevada
&1 has establisl';;d guidelines for lower courts to examine a NRCP 60(b)(1) claim. The
zz district court must analyze whether the movant: “(1 )'prompt]_vy applied to remove the
24 judgment; (2) lacked intent to delay the proceedings; (3) aemonstmted good faith; [and]
25 {(4) lacked knowledge of procedural rcquiremeﬁts.” Bauwens v. Evans, 853 P2d 121
26]  (Nev. 1993).
27
28
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Under the facts of the present case, the court finds Defendant’s “Excusable
Neglect” claim under NRCP 60(b)(1) fails the first prong of Bauwens.” The court entered
a default judgment in June 2010. Under NRCP 60(b)(1), Defendant had six months afier
entry of judgment to file Her Motion. NRCP 60(b){1). The six-month window is not
tolled by an appeal of the final appealable judgmeht. Foster v. Dingwg]l, 228 P.3d 453
(Nev. 1990). Defendant argues her Motion is timely because her Rule 60(b Motion was-
filed on May 20, 2.(_)14; approximately one month after this court entered an amended
judgment on April 28, 2014. The court does not find Defendant’s argument persuasive.

The April 28, 2014 amended judgment from this court was based on a recalculation of the

- interest owed to Plaintiff. The actual content, law, and decision of the original judgment

did not change. Defendant’s Motion would have been timely if it was filed within six
months from the July 19, 2010 Défault Judgment.

CONCLUSION

As a result of Mr. Kuehn’s failure to oppose or respond to Plaintiff’s Motions,

. Plaintiff obtained a Default Judgment for over a million dollars apainst Ms. Fallini. This

court followed the law and prbper procedure throughout this case, as affirmed by the
Supreme Court of Nevada. However, one cannot ignore the apparent injustice that |
Defendant has suffered throughout ihisi matter. Ms. Fallini is responsible for a multi-
million dollarjudgr_nent without the merits ,of‘the case even being. ad;iressed. As stated
by the Supreme Court of Nevada, “cases are to be heard on the merits if possible.”

Passarelli v. J-Mar Dev.. Inc., 720 P.2d 1221, 1223 (Nev. 1986).
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Mr. Aldrich knew or had reason to know this accident occurred on open range.
His client’s webpage, the Neyada Highway Patrol Accident Report, and Defendant’s
answer all referred to the location of the accident as open range. At the bare minimum,
counsel should have conducted a reasonable inquiry as to the open range status prior to

sending a request for admissions, and perhaps as early as prior to filing his Complaint. [If

Mr, Aldrich indeed did not know this area was open range in 2007, helikely discovered it |

was open range afterwards. Instead of correcting this alleged kﬂown falsehood, Mr.
Aldrich utilized Ms. Fallini’s admission that this area was not open range as grounds to
obtain a favorable awérd of summary judgment.

Finality has a parlicglar importance in our legal system. The Supreme Court of
Nevada has described a final judgment as dne “that disposes of the issués presented in the
case, determines the costs, and leaves nothing for futﬁre consideration of the court.”
Alper v. Posin, 77 Nev. 328, 330, 363 P.2d 502, 503 (1961). Inthe matler before the bar
however, the issues presented in this case were summarily disposed above due to the |
negligence of Defendant’s counsel Mr. Kuehn. The merits of the case were never
actually addressed. Had Mr. Kuehn properly denied Mr. Aldrich’s request for ‘
admissions, the outcome may ha\‘ve been much different.

Therefore, after consideration of the papers and pleadings on file, the evidence,

and the testimony given throughout this proceeding, the court issues the following Order:

IT IS HEREBY ORDERED thai Defendant’s Motion for Relief from Judgment

Pursuant to NRCP 60(b) is GRANTED.
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CERTIFICATION OF SERVICE
. L
The undersigned hereby- certifies that on the ‘& day of August 2014, he mailed

copies of the foregoing Court Order to the following:

JOHN OHLSON, ESQ.
275 Hili Street, Suite 230
Reno, NV 89501

JOHN P. ALDRICH, ESQ.
Aldrich Law Firm, Ltd.

1601 S. Rainbow Blvd., Suite’ 160
Las Vegas, NV 89146

DAVID R. HAGUE

Fabian & Clendenin, P.C.

215 South State Street Suite 1200
Sait Lake City, Utah 84111

/Alderman, Esq.
Law Clerk to Judge Robert W. Lane

‘AFFIRMATION -
* The undersigned hereby affirms that this Court Order does not contain the social

security number of any person.

FISIO h'é'r:%Alderman, Esq. ~
Law Clerk to/fudge Robert W. Lane
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