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Attorneys for Jacqueline M. Montoya

DISTRICT COURT

CLARK COUNTY, NEVADA

In re the Matter of the

THE W.N. CONNELL and MARJORIE
T. CONNELL LIVING TRUST, dated
May 18, 1972,

Case No. P-09-066425-T

A non-testamentary trust. Department XXVI, RJC

PETITION FOR CONSTRUCTION AND EFFECT OF PROBATE COURT ORDER

Date of Hearing:
Time of Hearing: 9 A.M.

JACQUELINE M. MONTOYA (“Jacqueline”), as both an individual and also in her
capacity as the trustee of the “MTC Living Trust” dated December 6, 1995, by and through
her counsel of record, JOSEPH J. POWELL, Esq., of THE RUSHFORTH FIRM, LTD.,
hereby respectfully seeks this Court’s determination as to the construction and effect of the
Probate Court Order titled “Order Assuming Jurisdiction Over Trust; Confirm Trustee; and

For Construction of and Reform of Trust Instrument”, which was signed on September 4,
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2009 by the Honorable T. Arthur Ritchie, Jr., relating to the “The W.N. Connell and
Marjorie T. Connell Living Trust”, dated May 18, 1972 (the “Trust”). Jacqueline respectfully
declares as follows:

A. BACKGROUND FACTS

A1 ELEANOR C. AHERN, also known as Eleanor Marguerite Connell Hartman,
in her capacity as the trustee of the Trust, by and through her counsel of Mark A. Solomon,
Esq. of the law firm of Solomon Dwiggins & Freer, Ltd., filed her “Petition to Assume
Jurisdiction Over Trust; Confirm Trustee; and Construe and Reform Trust” (“Petition”) on
August 17, 2009. A copy of the Petition is attached hereto as Exhibit “A” and is hereby
incorporated by this reference.

A.2  As noted above, an order titled “Order Assuming Jurisdiction Over Trust;
Confirm Trustee; and For Construction of and Reform of Trust Instrument” (“Order”) was
signed on September 4, 2009 by the Honorable T. Arthur Ritchie, Jr. A copy of the Order
is attached hereto as Exhibit “B” and is hereby incorporated by this reference.

A.3  The Petition was granted without any oral argument or further presentation
as it was placed on the “approved list” in accordance with EDCR 4.14.

A.4  The Order reflects that the requested relief in the “Prayer” section (although
there was not a heading titled “Prayer”) of the Petition was granted in its entirety.

B. REQUEST FOR CONFIRMATION OF CONSTRUCTION AND EFFECT OF PETITION

B.1  Paragraph 37 of the Petition explains the limited and specific purpose for the
Petition and states as follows:

The reformation of the Trust, pursuant to this Petition, will not change the

substantive rights of the Petitioner during her lifetime. The sole purposes
of the reformation are: (1) to clarify the dispositive provisions of Trust No.
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2 after the death of the Petitioner; and (2) to forestall the requirement of
petitioning the Court upon the death of the Petitioner to determine the
successor Trustee.

B.2  The effective “Prayer” of the Petition requests an order in line with the
specified purpose of the Petition as stated in paragraph 37. The Prayer makes no request
for a determination that Ms. Ahern is entitled to 100% of all income received by the Trust.
As expressly declared in paragraph 37, the Petition was not intended to change the
substantive rights of the Petitioner, Ms. Ahern. The Prayer begins on page 13 of the Petition
and concludes on page 18 of the Petition, and states as follows:

WHEREFORE, Petitioner requests that this Petition be set for hearing, and
that after hearing the matters of this Petition, this Court find that notice of the time
and place of such hearing has been given in the manner required by law, and that
this Court make and enter its Orders and Decrees pursuant to NRS 153.031 (e) and
(n), 164.010 and 164.015:

1. That this Court assume jurisdiction over THE W.N. CONNELL AND MARJORIE
T. CONNELL LIVING TRUST, dated May 18, 1972, and any and all sub-trusts
created thereunder, as a proceeding in rem;

2. That ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL
HARTMAN be confirmed as the Trustee of THE W.N. CONNELL AND MARJORIE
T. CONNELL LIVING TRUST, dated May 18, 1972, and any and all sub-trusts
created thereunder, with the exception of any trust in which the assets of Trust No.
30f THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated
May 18, 1972 were appointed by MARJORIE T. CONNELL,;

3. That this Court enter an order: (1) construing THE W. N. CONNELL AND
MARJORIE T. CONNELL LIVING TRUST, dated May 18, 1972, to provide that it
was the intent of W. N. CONNELL and MARJORIE T. CONNELL, as Grantors, to
distribute the residue of Trust No. 2 created thereunder to ELEANOR C. AHERN's
heirs upon her death; and (2) that the Trust is to be reformed in accordance with
such intent;

4. That this Court order the Trust to be reformed to add new Sections "E," "F," "G, "
and "H" to Article Fourth of THE W. N. CONNELL AND MARJORIE T. CONNELL
LIVING TRUST, dated May 18, 1972, as follows:

E. Distribution Upon Death of both the Survivor and the Residual
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Beneficiary. Upon the death of both the Survivor and the Residual Beneficiary,
the Trustee shall divide the balance of Trust No. 2 into two equal shares, as
follows:

1. One (1) equal share shall be distributed, outright and free of trust, to the
Residual Beneficiary's daughter, JACQUELINE M. MONTOYA, if she is then
living. Subject to Section (F) below, if, as of the date of the Residual
Beneficiary's death, JACQUELINE M. MONTQOYA is not then living, then
said equal share shall be distributed to JACQUELINE M. MONTOYA's then
living issue, by right of representation. Each share created pursuant to this
Section E(1) of Article Fourth for the benefit of the issue of JACQUELINE M.
MONTOYA shall be held as a separate trust ("Beneficiary's Share") for the
benefit of such issue ("Beneficiary”) to be held by the Trustee, administered
and further distributed pursuant to Section G of this Article Fourth.

2. One (1) equal share shall be distributed, outright and free of trust, to the
Residual Beneficiary's daughter, KATHRYN A. BOUVIER, if she is then
living. Subject to Section (F) below, if, as of the date of the Residual
Beneficiary's death, KATHRYN A. BOUVIER is not then living, then said
equal share shall be distributed to KATHRYN A. BOUVIER's then living
issue, by right of representation. Each share created pursuant to this
Section E(2) of Article Fourth for the benefit of the issue of KATHRYN A.
BOUVIER shall be held as a separate trust ("Beneficiary's Share”) for the
benefit of such issue ("Beneficiary”) to be held by the Trustee, administered
and further distributed pursuant to Section G of this Article Fourth.

3. In the event that both JACQUELINE M. MONTOYA and KATHRYN A.
BOUVIER predecease the Grantors, leaving no issue, and having failed to
exercise the testamentary power of appointment pursuant to Section (F)
below, then the balance shall be distributed in accordance with Article
Eleventh herein.

F. Power of Appointment. In the event that JACQUELINE M. MONTOYA
or KATHRYN A. BOUVIER predeceases the Residual Beneficiary, upon the
death of the Residual Beneficiary, the Trustee shall distribute such beneficiary's
equal share to or in trust for such one or more persons or organizations and in
such manner and proportions as such beneficiary may appoint by her will or
revocable trust making specific reference to this general power of appointment.

G. Management of Beneficiary's Shares. Until a Beneficiary has attained
the age of twenty-one (21) years, the Trustee may distribute to or apply for the
benefit of such Beneficiary so much of the income or principal from such
Beneficiary's Share as the Trustee determines, in the Trustee's sole discretion, is
necessary to provide for his or her health, education, maintenance, and support.
In addition, the Trustee may make the following discretionary distributions:
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1. Investment in Business. The Trustee may, in the Trustee's sole
discretion, apply the principal or income of such Beneficiary's Share for the
purpose of investing in a business or profession operated by, or to be
operated by, such Beneficiary and to be owned by the Beneficiary's Share.

2. Acquisition of Residences. The Trustee may, in the Trustees sole
discretion, apply the income and principal of such Beneficiary's Share for
the purpose of purchasing one or more residences to be owned by the
Beneficiary's Share and used and occupied by such Beneficiary and his or
her family, including a primary residence, seasonal residence or otherwise.
In the case of any residence owned by the Beneficiary's Share, and in the
Trustee's sole discretion, such Beneficiary may occupy and use such
residence without rent or any other financial obligation for the payment of
the taxes, insurance payments, maintenance costs and other expenses
required in order to keep such residences in proper repair and free of liens.

3. Use of Tangible Trust Assets. The Trustee, in the Trustee's sole
discretion, may grant such Beneficiary the right to the use, possession and
enjoyment of all of the tangible personal property held by such Beneficiary's
Share, without financial obligation for the use of such property.

4. Distribution of Beneficiary's Share. Upon a Beneficiary attaining
the age of twenty-one (21), the Trustee shall distribute to him or her,
outright and free of trust, the remaining principal and accumulated income
of that Beneficiary's Share. If the Beneficiary has already reached the age
of twenty-one (21) at the time of the creation of the Beneficiary's Share, then
the Trustee shall, upon making the division, distribute, outright and free of
trust, to the Beneficiary the balance of such Beneficiary's Share.

5. Distribution Upon Death of Beneficiary. If any Beneficiary shall die
prior to the complete distribution of such Beneficiary's Share, then all of the
remaining assets in such Beneficiary's Share shall be distributed to or in
trust for such one or more persons or organizations and in such manner
and proportions as such Beneficiary may appoint by his or her will or
revocable trust making specific reference to this general power of
appointment. To the extent that the Beneficiary does not exercise this
general power of appointment, the remainder of such Beneficiary's Share
shall be distributed to the issue of such Beneficiary in equal shares by right
of representation and each such share shall be held, managed and further
distributed by the Trustee as a Beneficiary's Share under Section G of Article
Fourth. If the Beneficiary shall die failing to exercise this general power of
appointment without leaving issue, then the Beneficiary's Share shall be
distributed pro rata to the other Beneficiary's Shares then being
administered by the Trustee hereunder, and ifnone, then to the Beneficiary's
heirs at law under the intestacy laws of the State of Nevada.
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6. Distributions to or for the Benefit or Minors or Persons Under
Disability. Whenever the Trustee is given the power or discretion to make
distributions to or for the benefit of a minor or other beneficiary under a
disability, the Trustee, in the Trustee's sole discretion, may make
distributions to a minor or other person under disability by making
distributions to the guardian or conservator of his or her estate and/or
person, as the Trustee shall determine, or to any suitable person with whom
he or she resides, or the Trustee may apply distributions directly for such
beneficiary's benefit, or the Trustee may make distributions to any duly
established custodian for any minor beneficiary under the Uniform Gifts to
Minors Act or Uniform Transfers to Minors Act of any State. Any custodian
acting on behalf of a minor beneficiary shall have the power to bind the
beneficiary with respect to all matters concerning the Trust. The Trustee, in
its sole discretion, may also make distributions directly to a minor if, in the
Trustee's judgment, such minor is of sufficient age and maturity to receive
such distribution and spend the money properly. The previous language of
this paragraph 6 notwithstanding, if a beneficiary is, or would be eligible
for need-based government benefits, the Trustee shall hold the funds for
such beneficiary in a "special needs trust” as that term is understood for
need-based government planning. By "special needs trust" is meant that the
Trustee shall have the sole and absolute discretion to make distributions for
the benefit of such beneficiary in a manner that improves the qualify of life
for the beneficiary but will not make the beneficiary ineligible for
need-based government benefits. The provisions of the Paragraph 6 are
intended to supplant need-based government benefits, but not to replace
them and all terms of this Paragraph 6 shall be so interpreted for all
purposes.

H. Maximum Term for Trusts. Notwithstanding any other provision of this
Trust, unless terminated earlier under other provisions of this agreement, each
trust created under this agreement shall terminate upon the expiration of the
longest period that property may be held in trust under this agreement without
violating the applicable rule against perpetuities, or similar applicable rule. At
that time, the remaining trust property shall vest in and be distributed to the
persons entitled to receive distributions of income hereunder.

5. That this Court enter an order: (1) construing THE W. N. CONNELL AND
MARJORIE T. CONNELL LIVING TRUST, dated May 18,1972, to provide that the intent
of W.N. CONNELL and MARJORIE T. CONNELL was to appoint the beneficiaries of the
Trust to serve as Trustees thereof; and (2) that the Trust is to be reformed in accordance
with such intent;

6. That this Court order the Trust to be reformed by modifying Article Twelfth
of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST dated May 18,
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1972, to read as follows:

Twelfth: Successor Trustee. In the event of the death or incapacity of either
Grantor, the Survivor shall continue to serve as the sole Trustee of all of the trusts
created hereunder. Upon the death or incapacity of the Survivor, the Grantors then
nominate and appoint ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE
CONNELL HARTMAN, as the Trustee of all of the trusts created hereunder, or in
the event that she is unable or unwilling to serve in the said capacity, then the
Grantors nominate and appoint JACQUELINE M. MONTOYA to serve in the said
capacity. In the event that JACQUELINE M. MONTOYA is unable or unwilling to
act as successor Trustee, then KATHRYN A. BOUVIER shall act as successor
Trustee. No successor Trustee shall have any responsibility for the acts or
omuissions of any prior trustees and no duty to audit or investigate the accounts or
administration of any such trustee, nor, unless in writing requested so to do by a
person having a present or future beneficial interest under a trust created
hereunder, any duty to take action or obtain redress for breach of trust.

In the event that none of the trustees named in this Article Twelfth are able
orwilling to serve, then the majority of adult income beneficiaries of the Trust shall
select a successor Trustee.

7. For such other and further relief as the Court deems proper.

B.3 As can be seen, nowhere within the “Prayer” is there any request for a
determination that Ms. Ahern is entitled to 100% of all income received by the Trust.
Furthermore, as expressly declared in paragraph 37 of the Petition, the Petition was not
intended to change the substantive rights of the Petitioner, Ms. Ahern, in the Trust, but
rather was only being brought for the two limited purposes, which were to: “(1) to clarify
the dispositive provisions of Trust No. 2 after the death of the Petitioner; and (2) to
forestall the requirement of petitioning the Court upon the death of the Petitioner to
determine the successor Trustee.”

B.4  When drafting pleadings, the requirements of NRCP Rule 8, titled “General

Rules of Pleading,” must be followed. NRCP Rule 8(a), titled “Claims for Relief”, provides

for the following:
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a) Claims for Relief. A pleading which sets forth a claim for relief, whether
an original claim, counterclaim, cross-claim, or third-party claim, shall
contain (1) a short and plain statement of the claim showing that the
pleader is entitled to relief, and (2) a demand for judgment for the
relief the pleader seeks. Relief in the alternative or of several different
types may be demanded. Where a claimant seeks damages of more than
$10,000, the demand shall be for damages “in excess of $10,000” without
further specification of amount. [Emphasis Added]

B.5 As shown, nowhere in the “Prayer” of the Petition is relief sought for the
declaration that the Petitioner, Ms. Ahern, was entitled to 100% of the income received by
the Trust.

B.6  Therefore, given that relief must be affirmatively requested and plead, and
given that Nevada is a notice pleading jurisdiction thus requiring proper and fair notice to
an adverse or potentially adverse party, there can be absolutely no basis or justification for
any assertion that the Petition sought and received a declaration establishing that Ms.
Ahern was entitled to 100% of the income from the Trust, which would clearly go to a
substantive right. The Petition explicitly stated that it was being brought to address and
clear up only two issues: 1) the beneficiaries of Trust No. 2 after Ms. Ahern’s passing, and
2) establishment of the successor trustees after Ms. Ahern’s passing or incapacity.

B.7  Assuch,Jacqueline seeks a ruling from this Court that the relief sought by the
Petition was only to address, and in turn sought only to add provisions clarifying, the
beneficiaries of Trust No. 2 after the death of Ms. Ahern and the successor trustees of the
Trust following Ms. Ahern’s death/incapacity and did not seek or request that the Court
declare that Ms. Ahern was entitled to 100% of the income of the Trust, meaning the parent

trust, or Trust No. 1.

C. REQUEST FOR CONFIRMATION OF CONSTRUCTION AND EFFECT OF ORDER
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C.1  As established above, the Petition did not seek any ruling from the Court
declaring that Ms. Ahern was entitled to 100% of the income from the Trust, the parent
trust, and affirmatively stated that it was not seeking to change any substantive rights and
instead was brought to deal with and address two specific issues.

C.2  Therefore, asthe Petition was approved without oral argument and placed on
the “approved list”, it was clear that the Court had no problem with the relief that was
expressly plead.in the Petition and in turn granted such relief. Furthermore, as is clear in
the Order, the relief granted by the Court was limited to the relief sought in the Petition.

C.3  TheOrder contains 6 (six) “orders” or “rulings” from the Court, beginning on
page two of the Order and ending on page six.

C.4 The first of the six “orders” provides for the following;:

ITIS HEREBY ORDERED that this Court hereby assumes jurisdiction over the

THE W.N. CONNELLAND MARJORIE T. CONNELL LIVING TRUST, dated May

19, 1972, and any and all subtrusts created thereunder, as a proceeding in rem;

C.5 The second of the six “orders” provides for the following:

IT IS HEREBY FURTHER ORDERED that ELEANOR C. AHERN,f/k/a

ELEANOR MARGUERITE CONNELL HARTMAN be, and hereby is, confirmed and

appointed as Successor Trustee of THE W.N. CONNELL AND MAJORIE T.

CONNELL LIVING TRUST, dated May 18, 1972, and any and all sub-trusts created

thereunder, with the exception of an trust in which the assets of Trust No. 3 of THE

W.N. CONNELLAND MAJORIET.CONNELL LIVING TRUST, dated May 18, 1972

were appointed by MARJORIE T. CONNELL; and

C.6  The third of the six “orders” provides for the following;:

IT IS HEREBY FURTHER ORDERED that the dispositive provisions of Trust

No. 2 createdunder THE W.N. CONNELLAND MARJORIET. CONNELL LIVING

TRUST, dated May 18. 1972, are hereby reformed and construed to provide that

upon the death of ELEANOR C. AHERN the residue of Trust No. 2 created under

THE W.N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May
18. 1972, shall be distributed to the heirs of ELEANOR C. AHERN;
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C.7  The fourth of the six “orders” provides for the following:

IT IS HEREBY FURTHER ORDERED that it is approved and granted that
Sections "E," "F,” "G," and "H" to Article Fourth of THE W. N. CONNELL AND
MARJORIET. CONNELL LIVING TRUST, dated May 18, 1972, is hereby reformed
as follows:

E. Distribution Upon Death of both the Survivor and the Residual
Beneficiary. Upon the death of both the Survivor and the Residual Beneficiary,
the Trustee shall divide the balance of Trust No. 2 into two equal shares, as
follows:

1. One (1) equal share shall be distributed, outright and free of trust, to the
Residual Beneficiary's daughter, JACQUELINE M. MONTOYA, if sheis then
living. Subject to Section (F) below, if, as of the date of the Residual
Beneficiary's death, JACQUELINE M. MONTOYA is not then living, then
said equal share shall be distributed to JACQUELINE M. MONTOYA's then
living issue, by right of representation. Each share created pursuant to this
Section E(1) of Article Fourth for the benefit of the issue of JACQUELINE M.
MONTOYA shall be held as a separate trust ("Beneficiary's Share") for the
benefit of such issue ("Beneficiary”) to be held by the Trustee, administered
and further distributed pursuant to Section G of this Article Fourth.

2. One (1) equal share shall be distributed, outright and free of trust, to the
Residual Beneficiary's daughter, KATHRYN A. BOUVIER, if she is then
living. Subject to Section (F) below, if, as of the date of the Residual
Beneficiary's death, KATHRYN A. BOUVIER is not then living, then said
equal share shall be distributed to KATHRYN A. BOUVIER's then living
issue, by right of representation. Each share created pursuant to this Section
E(2) of Article Fourth for the benefit of the issue of KATHRYN A. BOUVIER
shall be held as a separate trust ("Beneficiary's Share”) for the benefit of
such issue ("Beneficiary”) to be held by the Trustee, administered and
further distributed pursuant to Section G of this Article Fourth.

3. In the event that both JACQUELINE M. MONTOYA and KATHRYN A.
BOUVIER predecease the Grantors, leaving no issue, and having failed to
exercise the testamentary power of appointment pursuant to Section (F)
below, then the balance shall be distributed in accordance with Article
Eleventh herein.

F. Power of Appointment. In the event that JACQUELINE M. MONTOYA
or KATHRYN A. BOUVIER predeceases the Residual Beneficiary, upon the
death of the Residual Beneficiary, the Trustee shall distribute such beneficiary'’s
equal share to or in trust for such one or more persons or organizations and in
such manner and proportions as such beneficiary may appoint by her will or
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revocable trust making specific reference to this general power of appointment.

G. Management of Beneficiary's Shares. Until a Beneficiary has attained
the age of twenty-one (21) years, the Trustee may distribute to or apply for the
benefit of such Beneficiary so much of the income or principal from such
Beneficiary's Share as the Trustee determines, in the Trustee's sole discretion, 1s
necessary to provide for his or her health, education, maintenance, and support.
In addition, the Trustee may make the following discretionary distributions:

1. Investment in Business. The Trustee may, in the Trustee's sole
discretion, apply the principal or income of such Beneficiary's Share for the
purpose of investing. in a business or profession operated by, or to be
operated by, such Beneficiary and to be owned by the Beneficiary's Share.

2. Acquisition of Residences. The Trustee may, in the Trustees sole
discretion, apply the income and principal of such Beneficiary's Share for
the purpose of purchasing one or more residences to be owned by the
Beneficiary's Share and used and occupied by such Beneficiary and his or
her family, including a primary residence, seasonal residence or otherwise.
In the case of any residence owned by the Beneficiary's Share, and in the
Trustee's sole discretion, such Beneficiary may occupy and use such
residence without rent or any other financial obligation for the payment of
the taxes, insurance payments, maintenance costs and other expenses
required in order to keep such residences in proper repair and free of liens.

3. Use of Tangible Trust Assets. The Trustee, in the Trustee's sole
discretion, may grant such Beneficiary the right to the use, possession and
enjoyment of all of the tangible personal property held by such Beneficiary's
Share, without financial obligation for the use of such property.

4. Distribution of Beneficiary's Share. Upon a Beneficiary attaining
the age of twenty-one (21), the Trustee shall distribute to him or her,
outright and free of trust, the remaining principal and accumulated income
of that Beneficiary's Share. If the Beneficiary has already reached the age
of twenty-one (21) at the time of the creation of the Beneficiary's Share, then
the Trustee shall, upon making the division, distribute, outright and free of
trust, to the Beneficiary the balance of such Beneficiary's Share.

5. Distribution Upon Death of Beneficiary. If any Beneficiary shall die
prior to the complete distribution of such Beneficiary's Share, then all of the
remaining assets in such Beneficiary's Share shall be distributed to or in
trust for such one or more persons or organizations and in such manner
and proportions as such Beneficiary may appoint by his or her will or
revocable trust making specific reference to this general power of
appointment. To the extent that the Beneficiary does not exercise this
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general power of appointment, the remainder of such Beneficiary's Share
shall be distributed to the issue of such Beneficiary in equal shares by right
of representation and each such share shall be held, managed and further
distributed by the Trustee as a Beneficiary's Share under Section G of Article
Fourth. If the Beneficiary shall die failing to exercise this general power of
appointment without leaving issue, then the Beneficiary's Share shall be
distributed pro rata to the other Beneficiary's Shares then being
administered by the Trustee hereunder, andif none, then to the Beneficiary's
heirs at law under the intestacy laws of the State of Nevada.

6. Distributions to or for the Benefit or Minors or Persons Under
Disability. Whenever the Trustee is given the power or discretion to make
distributions to or for the benefit of a minor or other beneficiary under a
disability, the Trustee, in the Trustee's sole discretion, may make
distributions to a minor or other person under disability by making
distributions to the guardian or conservator of his or her estate and/or
person, as the Trustee shall determine, or to any suitable person with whom
he or she resides, or the Trustee may apply distributions directly for such
beneficiary's benefit, or the Trustee may make distributions to any duly
established custodian for any minor beneficiary under the Uniform Gifts to
Minors Act or Uniform Transfers to Minors Act of any State. Any custodian
acting on behalf of a minor beneficiary shall have the power to bind the
beneficiary with respect to allmatters concerning the Trust. The Trustee, in
its sole discretion, may also make distributions directly to a minor if, in the
Trustee's judgment, such minor is of sufficient age and maturity to receive
such distribution and spend the money properly. The previous language of
this paragraph 6 notwithstanding, if a beneficiary is, or would be eligible
for need-based government benefits, the Trustee shall hold the funds for
such beneficiary in a "special needs trust" as that term is understood for
need-based government planning. By "special needs trust"ismeant that the
Trustee shall have the sole and absolute discretion to make distributions for
the benefit of such beneficiary in a manner that improuves the qualify of life
for the beneficiary but will not make the beneficiary ineligible for
need-based government benefits. The provisions of the Paragraph 6 are
intended to supplant need-based government benefits, but not to replace
them and all terms of this Paragraph 6 shall be so interpreted for all
purposes.

H. Maximum Term for Trusts. Notwithstanding any other provision of this
Trust, unless terminated earlier under other provisions of this agreement, each
trust created under this agreement shall terminate upon the expiration of the
longest period that property may be held in trust under this agreement without
violating the applicable rule against perpetuities, or similar applicable rule. At that
time, the remaining trust property shall vest in and be distributed to the persons
entitled to receive distributions of income hereunder.
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C.8

The fifth of the six “orders” provides for the following:

IT IS HEREBY FURTHER ORDERED that THE W. N. CONNELL AND
MARJORIET. CONNELL LIVING TRUST, dated May 18, 1972, is hereby reformed
and construed to provide that the beneficiaries of the Trust shall serve as Successor
Trustees upon the death, incapacity, or resignation of ELEANOR C. AHERN, f/k/a
ELEANOR MARGUERITE CONNELL HARTMAN; and

C.o

The last of the six “orders” provides for the following:

IT IS HEREBY FURTHER ORDERED that it is approved and granted that
Article Twelfth of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING
TRUST, dated May 18, 1972, is hereby reformed as follows:

C.10

Twelfth: Successor Trustee. In the event of the death or incapacity of either
Grantor, the Survivor shall continue to serve as the sole Trustee of all of the
trusts created hereunder. Upon the death or incapacity of the Survivor, the
Grantors then nominate and appoint ELEANOR C. AHERN, f/k/a
ELEANOR MARGUERITE CONNELL HARTMAN, as the Trustee of all of the
trusts created hereunder, or in the event that she is unable or unwilling to
serve in the said capacity, then the Grantors nominate and appoint
JACQUELINE M. MONTOYA to serve in the said capacity. In the event that
JACQUELINE M. MONTOYA is unable or unwilling to act as successor
Trustee, then KATHRYN A. BOUVIER shall act as successor Trustee. No
successor Trustee shall have any responsibility for the acts or omissions of
any prior trustees and no duty to audit or investigate the accounts or
administration of any such trustee, nor, unless in writing requested so to do
by a person having a present or future beneficial interest under a trust
created hereunder, any duty to take action or obtain redress for breach of
trust.

In the event that none of the trustees named in this Article Twelfth are able
or willing to serve, then the majority of adult income beneficiaries of the
Trust shall select a successor Trustee.

As is abundantly self evident from a review of the rulings contained in the

Order, there is absolutely no determination whatsoever stating that Ms. Ahern is entitled

to 100% of the income generated from the Trust, the parent trust. Furthermore, there is

no ruling which even remotely discusses anything of the sort. The rulings are a verbatim

repetition of the “Prayer” section of the Petition.
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C.11  Based on the above, Jacqueline seeks a ruling from this Court that the relief
granted in the Order, and therefore the limited effect of such Order, was only to add
provisions to the Trust which had the affect of clarifying and solidifying the beneficiaries
of Trust No. 2 after the death of Ms. Ahern and also adding provisions to the Trust which
identified and confirmed the successor trustees of the Trust following Ms. Ahern’s death or
Incapacity.

C.12 Additionally, J acciueline seeks a ruling from this Court that the relief granted
in the Order did not address, and in turn had no bearing on, the substantive rights of Ms.
Ahern under the Trust and as such there was no ruling in which the Court declared that Ms.
Ahern was entitled to 100% of the income of the Trust, meaning the parent trust, or Trust
No. 1.

D. PRAYER

JACQUELINE M. MONTOYA hereby prays for an Order of this Court:

D.1  Declaring that the relief sought by the “Petition to Assume Jurisdiction Over
Trust; Confirm Trustee; and Construe and Reform Trust”, filed on August 17, 2009, was
only to address, and in turn sought only to add provisions clarifying, the beneficiaries of
Trust No. 2 ofthe “W.N. Connell and Marjorie T. Connell Living Trust”, dated May 18,1972,
after the death of Eleanor C. Ahern and the successor trustees of “W.N. Connell and
Marjorie T. Connell Living Trust”, dated May 18, 1972, following Ms. Ahern’s death or
incapacity;

D.2  Declaring that the “Petition to Assume Jurisdiction Over Trust; Confirm
Trustee; and Construe and Reform Trust”, filed on August 17, 2009, did not seek or request

that the Court declare that Eleanor C. Ahern was entitled to 100% of the income of the
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“W.N. Connell and Marjorie T. Connell Living Trust”, dated May 18, 1972 , meaning the
parent trust, or Trust No. 1;
D.3 Declaring that the relief granted in the “Order Assuming Jurisdiction Over
Trust; Confirm Trustee; and For Construction of and Reform of Trust Instrument”, signed
on September 4, 2009 , and therefore the limited effect of such Order, was only to add
provisions to the “W.N. Connell and Marjorie T. Connell Living Trust”, dated May 18, 1972
which had the affect of clarifyihg and solidifying the beneficiaries of Trust No. 2 after the
death of Eleanor C. Ahern and also adding provisions to the “W.N. Connell and Marjorie
T. Connell Living Trust”, dated May 18, 1972, which identified and confirmed the successor
trustees of the “W.N. Connell and Marjorie T. Connell Living Trust”, dated May 18, 1972
following Ms. Ahern’s death or incapacity; and
D.4  Declaring that the relief granted in the “Order Assuming Jurisdiction Over
Trust; Confirm Trustee; and For Construction of and Reform of Trust Instrument”, signed
on September 4, 2009, did not address, and in turn had no bearing on, the substantive
rights of Eleanor C. Ahern and as such there was no ruling in which the Court declared that
Ms. Ahern was entitled to 100% of the income of the “W.N. Connell and Marjorie T. Connell
Living Trust”, dated May 18, 1972 , meaning the parent trust, or Trust No. 1.
Respectfully submitted,
THE RUSHFORTH FIRM, LTD.

=

JOSEPH J. POWELL
State Bar No. 8875
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Case No. Palfa P
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THE W. N. CONNELL AND MARJORIET
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21
22
23
24

———

25
26
27

)
)
)
CONNELL LIVING TRUST, )
Dated May 18, 1972 )
) Date of Hearing: September 4, 2009
)
)

An Intervivos Irrevocable Trust. Time of Hearing: 9:30 a.m.

v,
PETITION TO ASSUME JURISDICTION OVER TRUST; CONFIRM TRUSTEE;
AND CONSTRUE AND REFORM TRUST

Petitioner, ELEANOR C. AHERN, f/k/a ELEANOR MARGUER.ITE CONNELL HARTMAN
(“Petitioner”), as successor Trustee of THE W. N. CONNELL AND MARJORIET, CONNELLLIVING
TRUST, dated May 18, 1972 (the “Trust"), by and through counsel Mark A. Solomon, Esq., of the law
firm of SOLOMON DWIGGINS & FREER, LTD., hereby respectfully petitions this Court to assume
jurisdiction over the Trust, to confirm the Petitioner as Trustee of the Trust and any and all sub-trusts
created under the Trust, to construe the Trust, and for an order reforming the distributions to the
beneficiaries after the death of the Petitioner and the provisions appointing the successor Trustee.

Pursuant to Nevada Revised Statutes ("NRS™) 153.031(b), (e), and (n), 155.140, 164.050, 164.010, and

28
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164.015, Petitioner alleges as follows:

L .
PETITION TO ASSUME JURISDICTION OVER TRUST AND CONFIRM THE APPOINTMENT
OF PETITIONER AS TRUSTEE

1. W. N. CONNELL and MARJORIE T. CONNELL (“MARJORIE”), husband and wife, as
the grantors (“Grantors”) and initial trustees, established the Trust on May 18, 1972, a copy of which is
attached to this Petition as Exhibit “1.”.

2. W. N. CONNELL died on November 24, 1979, and was survived by his wife, MARJORIE.
A copy of W. N. CONNELL’s death certificate' is attached hereto as Exhibit “2.”

3. The Petitioner is W. N. CONNELL’s only surviving child. MARJORIE had—r’;o'childr_ﬂ )
during her lifetime, but formally adopted the Petitioner.

4, Pursuant to Article Twelfth, upon W. N. CONNELL’s death, MARJORIE was named as the
successor Trustee. See, Trﬁst, Ex. 1, atpg. 13.

5. Pursuant to Section C of Article Second and Article Third, upon W. N. CONNELL.’s death,
the Trust was divided between Trust No. 2 and Trust No. 3. MARJORIE served as successor Trustee of
the Trust, including Trust No. 2 and Trust No. 3, until her death.

6. On May 6, 1980, the Petitioner was named as Co-Trustee of the Trust, as is indicated in the
Substitution of Trustee, attached hereto as Exhibit “3.” The Petitioner served as Co-Trustee until the
death of MARJORIE.

7. MARJORIE died on May 1, 2009. A copy of MARJORIE’s death certificate’ is attached

hereto as Exhibit “4.”

8. Pursuant to Article Twelfth, upon the death or incapacity of both W. N. CONNELL and

The social security number has been redacted.

2 The social security number has been redacted.
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1] MARJORIE, the Petitioner is to serve as successor Trustee. See, Trust; Ex. 1, at pg. 13. The Petitioner

2

9.

11

17
18

19 13.

20

21
22
23

24
25
26

15.

MARJORIE, as the Trustee, allocated Yo Trust No. 3: (1) MARJORIE’s separate interest in the trust

27
28

10.

12.

is currently serving as sole Trustee of the Trust, including Trust No. 2 and Trust No. 3.
The Petitioner is currently residing in Clark County, Nevada. The Trust is currently being
administered in Clark County, Nevada.

Section F of Article Eighth states as follows:

F. Applicable Law. This Trust Agreement is executed under the
laws of the State of Nevada and shall in all respects be governed by the laws of
the State of Nevada. '

NRS 164.010(1) and (2) provides in pertinent part as follows:

1. Upon the petition of any person appointed as trustee of an express
trust by any instrument other than a will . . . the district court of the county in
which the trustee resides or conducts business, or in which the trust has been
domiciled, shall consider the application to confirm the appointment of the
trustee and specify the manner in which the trustee must qualify. Thereafter the
court has jurisdiction of the trust as a proceeding in rem.

2. If the court grants the petition, it may consider at the same time
any petition for instructions filed with the petition for confirmation.

It is appropriate for this Court to confirm Petitioner as Trustee since the Trust designates her
n to serve as successor Trustee upoh the death of both W. N. CONNELL and MARJORIE death.
Further, in rem jurisdiction over the Trust is proper since the Trust is domiciled and being
administered in Nevada.
i4.  Therefore, this Court should confirm the appointment of the Petitioﬁer as Trustee of the Trust

and exercise in rem jurisdiction over the Trust.

Il
PETITION TO CONSTRUE AND REFORM TRUST

Pursuant to Section C of Article Second and Article Third, upon W. N. CONNELL’s death,

estate; (2) MARJORIE’s one-half (%) interest in the community property of the trust estate; and (3) an
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amount of prope;ty which qualified for the maximum marital deduction allowed for federal estate tax
purposes, reduced by the total of any other amounts allowed under the Internal Revenue Code (“IRC”)
as federal estate tax credits. MARJORIE allocated to Trust No. 2 the balance of the fmst assets. See,
Trust, Ex. 1, at pgs. 2 and 3.

16. The division of the Trust into Trust No. 2 and Trust No. 3 is similar to a type of trust
commonly known as an “AB" trust, where upon the death of the first settlor, an amount equal to the
federal estate tax exemption is allocated to a credit shelter type trust with the remaining assets allocated
to a trust for the surviving spouse. In a standard AB trust, the assets allocated to the credit shelter trust
are for the benefit of the deceased spouse’s beneficiaries while the remaining assets are for the benefit
of the surviving spouse.

17.  Indeed, Trust No. 2 was drafted in such a manner as to benefit both the Petitioner and
MARIJORIE, who would typica'lly be W. N. CONNELL's beneficiaries. Additionally, Trust No. 3 was
for MARJORIE’s benefit during her lifetime, and, more importantly, MARJORIE retained the
testamentary power to appoint the balance of Trust No. 3 to her estate or to any person or persons. See,
Trust, Ex. 1, at pg. 6.°

18.  As of the death of MARJORIE, Trust No. 2 owned land and (-)i'l and:gas shafes in reserves
and income located in Upton County, Texas (the “Oil Assets”). The Oil Assets have not been valued for
some time, but are estimated to be worth approximately $700,000.

19.  Pursuant to Article Fourth, which Article governs the administration of Trust No. 2, all

income from the Oil Assets is to be paid to the Petitioner as the “Residual Beneficiary” during her

Fd

3 MARJORIE exercised this power of appointment prior to her death as indicated in
Article Four of the Last Will and Testament of MARJORIE, dated January 7, 2008. A copy of
MARJORIE's Last Will and Testament is attached hereto as Exhibit "'5." The beneficiary of the
exercise of the power of appointment was the MTC Living Trust, which contains provisions for the
benefit of the Petitioner’s issue.
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1l lifetime.*

CONNELL’s death.

20.

Section B of Article Fourth, governing Trust No. 2, provides as follows:

B. Income. . . . In the event that the [Petitioner] predeceases
[MARJORIE], the [Petitioner’s] right to receive income hereunder shall be paid

1o or for the benefit of her living children and the issue of any deceased child by

nght of representation; or in the event she dies without leaving issue, her income
nghts hereunder shall become those of [MARJORIE].

See, Trust, Ex. I, at pg. 4.

21,

Such income has been paid to the Petitioner since the creation of Trust No. 2 after W. N.

Although Trust No. 2 provides for a contingent distribution of the income from Trust No. 2

in the event that the Petitioner predeceased MARJORIE, no provision is made as to the final distribution

of Trust No. 2 after the death of the Petitioner, in the event that MARJORIE predeceased the Petitioner.

22.

Upon assuming jurisdiction of a trust, this Court "has exclusive jurisdiction” over

proceedings to construe the terms of the trust and declare the rights of the parties, including “any

appropriate relief provided for with regards to a testamentary trust in NRS 153.031.° See, NRS

164.015(1). NRS 153.031 provides, in pertinent part:

1. A trustee or beneficiary may petition the court regarding any
aspect of the affairs of the trust, including;

(b)  Determining the construction of the trust instrument;

* ok

(e) Ascertaining beheficiaries and determining to whom property is
to pass or be delivered upon final or partial termination of the trust, to the extent
not provided in the trust instrument;

4 Section B of Article Fourth also states that all income received by Trust No. 2, other
than that received from the Qil Assets, is to be paid to MARJORIE. However, as the sole asset of
Trust No. 2 consists of the Oil Assets, this provision is inapplicable. Additionally, Trust No. 2
granted to MARJORIE the power- to appoint and/or invade the principal of Trust No. 2 during her
lifetime. See, Trust, Ex. 1, at pg. 5. Petitioner is informed and believes that MARJORIE did not
exercise her power of appointment nor was the principal invaded for her benefit during her lifetime.
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trust).

jurisdiction, it is authorized to administer full, complete, and final relief. See, Schroeder v. Gebhart, 825

% %k %k

(n) Approving or directing the modification or termination of the trust[.]

23. A trust fnstrument may be reformed to conform with the settlor's intent, which may be
ascertained from the trust instrument as a whole. See, Sheinkopfv. Bornstein, 823 N.E.2d 372 (Mass.
;2005); see also, Dassori v. Paiterson, 440 Mass. 1039, 802 N.E.2d 553 (2004) (A trust instrument may
bé reformed to conform with the settlor's intent.) The equitable power of the court to modify or reform
a trust extends to situations where trust instrument contains some expression of trustor's intention, but
drafting error renders that expression ambiguous. See, ke v. Doolittle, 61 Cal. App. 4th 51,70 Cal. Rptr.
2d 887 (4th Dist. 1998) (Recognizing the common law equitable power and the statutory authority of the

court to alter administrative or distributive provisions of trust where necessary to accomplish purpose of

24.  On the application of the trustee or one or more beneficiaries, the court possesses and
frequently exercises the power to modify the terms of the trust in order to effectuate the accomplishment
of the purposes of the settlor. See generally, Bogert on Trusts and Trustees, §994; Restatement, Third,

Trusts, §62. The court has equitable power to order reformation of a trust; and, once the court acquires

So. 2d 442 (Fla. Dist. Ct. App. 5th Dist. 2002), review denied, 845 So. 2d 892 (Fla. 2003).

25. If, due to a mistake, the trust does not contain the terms that were intended by the settlor, the
settlor or other interested party may maintain a suit in equity to have the instrument reformed so that it
will contain the terms that were actually agreed upon or that reflect the settlor’s actual intent. See,
Restatement, Second, Trusts, §333. See also, Restatement, Third, Trusts, §62.

26.  The Petitioner is informed and believes that the failure to provide for distribution upon

Petitioner's death is an omission due to scrivener error. Indeed, the Trust as a whole appears to be an
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“AB” type trust whereby each spouse designates the beneficiaries they intend to receive such spouse’s
share, but, in the case of the Trust, _the final dispositive provisions of Trust No. 2 were omitted.

27.  Indeed, Article Fourth of the Trust, governing Trust No. 2 makes adequate provision for
numerous other contingencies for the disposition of Trust No. 2, but appears to omit a provision for
alternate disposition in the current situation - where MARJORIE predeceased the Petitioner. See, Trust,
Ex. 1, at pgs. 4 and 5. |

28.  The Grantors’ intent as to the final disposition of Trust No. 2 after the death of'the Petitioner
can be derived from the contingent dispositions of Trust No. 2 and the dispositve terms of Trust No. 3.

29.  Section B of Article Fourth, éoveming Trust No. 2, provides that the income from Trust No,

2 is to be distributed to the Petitioner's issue if the Petitioner predeceased MARJORIE. Additionally,

Trust No. 2 provides that, if the Petitioner predeceased MARJORIE leaving no issue, that MARJORIE

be entitled to the income from the Oil Asset. These provisions show the Grantors had an overall
dispositive model for Trust No. 2 in mind, which included not only the Petitioner, but the Petitioner’s
issue.

30.  Asoutlined in Section D of Article Fifth, governing Trust No. 3, adequate provisions are

made in for Trust No. 3 for the contingency of MARJORIE predeceasing the Petitioner, as follows:

D.  Death of Survivor. Upon the death of the Survivor, the Trustee
shall distribute the trust estate in accordance with and to the extent provided by
the Survivor's exercise of his or her power of appointment.

If, and to the extent that the Survivor shall fail to effectively exercise the
foregoing power of appointment, the principal and undistributed income of Trust
No. 3 shall, upon his or her death, be distributed to the Residual Beneficiary, or
to the heirs of her body if she is not then living.
See, Trust, Ex. 1, at pg. 6.

31.  Moreover, Section D of Article Fifth, governing Trust No. 3, provides that, upon the death

l of both W. N. CONNELL and MARJORIE, the balance of Trust No. 3, if not otherwise appointed, is to
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1| be distributed to the Petitioner or, if she is not living, then to her heirs. This provision clearly shows the

o

Grantors’ overall intent that the assets be vested in remainder beneficiaries, in particuiar the Petitioner
and her heirs.

32.  Bringing together the dispositive provisions of Trust No. 2 and Trust No. 3, the Grantors’
intentions can be derived as follows: that, upon the death of the Petitioner, the balance of Trust No. 2 1s

to vest in the Petitioner’s heirs.

33, Based on the terms of the Trust, the Petitioner requests that this Court: (1) construe the Trust

O oo =) v W 2 W

to provide that it is the intent of W. N. CONNELL and MARJORIE T. CONNELL, as Grantors, to

10

distribute the residue of Trust No. 2 to ELEANOR C. AHERN's heirs upon her death;’ and (2) reform
11

2 Trust No. 2 in accordance with such intention by adding new Sections “E,” “F,” “G,” and “H” to Article

13 " Fourth as follows:

14 E. Distribution Upon Death of both the Survivor and the Residual
05 Beneficiary. Upon the death of both the Survivor and the Residual Beneficiary,
| the Trustee shall divide the balance of Trust No. 2 into two equal shares, as
16 Jollows:

17 | 1 One (1) equal share shall be distributed, outright and free of
trust, to the Residual Beneficiary's daughter, JACQUELINE M. MONTOYA4, if

18 she is then living. Subject to Section (F) below, if; as of the date of the Residual

19 Beneficiary's death, JACQUELINE M. MONTOYA is not then living, then said
equal share shall be distributed to JACQUELINE M. MONTOYA's then living

20 issue, by right of representation. Each share created pursuant to this Section

|| E(l) of Article Fourth for the benefit of the issue of JACQUELINE M.

21 MONTOYA shall be held as a separate trust ("Beneficiary's Share") for the

) benefit of such issue ("Beneficiary”) to be held by the Trustee, administered and
further distributed pursuant to Section G of this Article Fourth.

23
2. One (1) equal share shall be distributed, outright and free of

24 trust, to the Residual Beneficiary's daughter, KATHRYN A. BOUVIER, if she is
then living. Subject to Section (F) below, if, as of the date of the Residual

25 Beneficiary's death, KATHRYN A. BOUVIER is not then living, then said equal
264
27 s

The Petitioner’s heirs as of the date of this Petition are her two (2) daughters,
28 JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER.
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share shall be distributed to KATHRYN A. BOUVIER's then living issue, by
right of representation. Each share created pursuant to this Section E(2) of
Article Fourth for the benefit of the issue of KATHRYN A. BOUVIER shall be
held as a separate trust ("Beneficiary's Share") for the benefit of such issue
("Beneficiary”) to be held by the Trustee, administered and further distributed
pursuant {o Section G of this Article Fourth.

3. In the event that both JACQUELINE M. MONTOYA and
KATHRYN A. BOUVIER predecease the Grantors, leaving no issue, and having
failed to exercise the testamentary power of appointment pursuant fo Section (F)
below, then the balance shall be distributed in accordance with Article Eleventh
herein.

F. Power of Appointment. In the event that JACQUELINE M. MONTOYA
or KATHRYN A. BOUVIER predeceases the Residual Beneficiary, upon the
death of the Residual Beneficiary, the Trustee shall distribute such beneficiary's
equal share to or in trust for such one or more persons or organizations and in
such manner and proportions as such beneficiary may appoint by her will or
revocable trust making specific reference to this general power of appointment.

G. Management of Beneficiary's Shares. Until a Beneficiary has attained
the age of twenty-one (21) years, the Trustee may distribute to or apply for the

benefit of such Beneficiary so much of the income or principal from such
Beneficiary's Share as the Trustee determines, in the Trustee's sole discretion,
is necessary to provide for his or her health, education, maintenance, and
support. In addition, the Trustee may make the following discretionary
distributions.

1. Investment in Business. The Trustee may, in the Trustee's sole
discretion, apply the principal or income of such Beneficiary's Share for the
purpose of investing in a business or profession operated by, or to be operated
by, such Beneficiary and to be owned by the Beneficiary's Share.

2. Acquisition of Residences. The Trustee may, inthe Trustee's sole
discretion, apply the income and principal of such Beneficiary's Share for the
purpose of purchasing one or more residences to be owned by the Beneficiary's
Share and used and occupied by such Beneficiary and his or her jfamily,
including a primary residence, seasonal residence or otherwise. In the case of
any residence owned by the Beneficiary's Share, and in the Trustee's sole
discretion, such Beneficiary may occupy and use such residence without rent or
any other financial obligation for the payment of the taxes, insurance payments,
maintenance costs and other expenses required in order to keep such residences
in proper repair and free of liens.

3. Use of Tangible Trust Assets. The Trustee, inthe Trustee's sole
discretion, may grant such Beneficiary the right to the use, possession and
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enjoyment of all of the tangible personal property held by such Beneficiary's
Share, without financial obligation for the use of such property.

4. Distribution of Beneficiary's Share. Upon a Beneficiary attaining
the age of twenty-one (21), the Trustee shall distribute to him or her, outright
and free of trust, the remaining principal and accumulated income of that
Beneficiary's Share. If the Beneficiary has already reached the age of
twenty-one (21) at the time of the creation of the Beneficiary's Share, then the
Trustee shall, upon making the division, distribute, outright and free of trust, 10
the Beneficiary the balance of such Beneficiary's Share.

- 5. Distribution Upon Death of Beneficiary. If any Beneficiary shall
die prior o the complete distribution of such Beneficiary's Share, then all of the
remaining assets in such Beneficiary's Share shall be distributed to or in frust

for such one or more persons or organizations and in such manner and
proportions as such Beneficiary may appoint by his or her will or revocable
trust making specific reference to this general power of appointment. To the
.extent that the Beneficiary does not exercise this general power of appointment,

the remainder of such Beneficiary's Share shall be distributed to the issue of
such Beneficiary in equal shares by right of representation and each such share
shall be held, managed and further distributed by the Trustee as a Beneficiary’s
Share under Section G of Article Fourth. Ifthe Beneficiary shall die failing to
exercise this general power of appointment without leaving issue, then the
Beneficiary's Share shall be distributed pro rata to the other Beneficiary's
Shares then being administered by the Trustee hereunder, and if none, then to
the Beneficiary's heirs at law under the intestacy laws of the State of Nevada.

0. Distributions to or for the Benefit of Minors or Persons Under
Disability. Whenever the Trustee is given the power or discretion to make
distributions to or for the benefit of a minor or other beneficiary under a
disability, the Trustee, in the Trustee's sole discretion, may make distributions
to a minor or other person under disability by making distributions to the
guardian or conservator of his or her estate and/or person, as the Trustee shall
determine, or to any suitable person with whom he or she resides, or the Trustee
may apply distributions directly for such beneficiary's benefit, or the Trustee
may make distributions to any duly established custodian for any minor
beneficiary under the Uniform Gifts to Minors Act or Uniform Transfers to
Minors Act of any State. Any custodian acting on behalf of a minor beneficiary
shall have the power to bind the beneficiary with respect to all matters
concerning the Trust. The Trustee, in its sole discretion, may also make
distributions directly to a minor if, in the Trustee's judgment, such minor is of
sufficient age and maturity to receive such distribution and spend the money
properly.  The previous language of this paragraph 6 notwithstanding, if’ a
beneficiary is, or would be eligible for need-based government benefits, the
Trustee shall hold the funds for such beneficiary in a “special needs trust” as
that term is understood for need-based government planning. By “special needs
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34.

35.

As outlined in Article Twelfth, W. N, CONNELL and MARJORIE entrusted the beneficiaries (first being

trust” is meant that the Trustee shall have the sole and absolute discretion to
make distributions for the benefit of such beneficiary in a manner that improves
the qualify of life for the beneficiary but will not make the beneficiary ineligible’

for need-based government benefits. The provisions of the Paragraph 6 are

intended to supplant need-based government benefits, but not to replace them
and all terms of this Paragraph 6 shall be so interpreted for all purposes.

H Maximum Term for Trusts. Notwithstanding any other provision of this
Trust, unless terminated earlier under other provisions of this agreement, each
trust created under this agreement shall terminate upon the expiration of the
longest period that property may be held in trust under this agreement without
violating the applicable rule against perpetuities, or similar applicable rule. At
that time, the remaining trust property shall vest in and be distributed 1o the
persons entitled to receive distributions of income hereunder.

Article Twelfth of the Trust states, in pertinent part, as follows:

Twelfth: Successor Trustee. In the event of the death or incapacity of
either Grantor, the Survivor shall continue to serve as the sole Trustee of all of
the trusts created hereunder. Upon the death or incapacity of the Survivor. the
Grantors then nominate and appoint [the Petitioner] as the Trustee of all of the
trusts created hereunder, or in the event that she is unable or unwilling to serve
in the said capacity, then the Grantors nominate and appoint the FIRST
NATIONAL BANK OF NEVADA to serve in the said capacity.

In 2008, the FIRST NATIONAL BANK OF NEVADA failed, and is no longer in existence.

MARJORIE and, upon MARJORIE's death, the Petitioner) of the Trust to act as Trustees.

36.
Grantors, this Court: (1) construe the Trust to provide that the intent of W. N. CONNELL and

MARIJORIE is to appoint the beneficiaries of the Trust to serve as Trustees thereof; and (2) to reform the

The Petitioner requests that, due to the failure of the successor Trustee named by the

Trust in accordance with such intention by modifying Article Twelfth as follows:

Twelfth: Successor Trustee. In the event of the death or incapacity of
either Grantor, the Survivor shall continue to serve as the sole Trustee of all of
the trusts created hereunder. Upon the death or incapacity of the Survivor, the
Grantors then nominate and appoint ELEANOR C. AHERN, fik/a ELEANOR
MARGUERITE CONNELL HARTMAN, as the Trustee of all of the trusts
created hereunder, or in the event that she is unable or unwilling to serve in the
said capacity, then the Grantors nominate and appoint JACQUELINE M
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1 MONTOYA to serve in the said capacity. In the event that JACQUELINE M.
MONTOYA is unable or unwilling to act as successor Trustee, then KATHRYN
A. BOUVIER shall act as successor Trustee. No successor Trustee shall have
any responsibility for the acts or omissions of any prior trustees and no duty to
audit or investigate the accounts or administration of any such trusiee, nor,
unless in writing requesied so to do by a person having a present or future
beneficial interest under a trust created hereunder, any duty to take action or
obtain redress for breach of trust.

In the event that none of the trustees named in this Article Twelfth are
able or willing to serve, then the majority of adult income beneficiaries of the
Trust shall select a successor Trustee. -

2
3
4
5
6
7
8

9 37. The reformation of the Trust, pursuant to this Petition, will not change the substantive rights .
10|| of the Petitioner during her lifetime. The sole purposes of the reformation are: (1) to clarify the
Il dispositive provisions of Trust No. 2 after the death of the Petitioner; and (2) to forestall the requirement

of petitioning the Court upon the death of the Petitioner to determine the successor Trustee.

13
38.  The names, ages, residences, and relationships of the persons interested in the Trust, so far
14
[ SF' as known to Petitioner, are as follows;
16§ NAME AGE RELATIONSHIP ADDRESS
17 ELEANOR C. AHERN Adult Residual Beneficiary 6105 Elton Ave
18 Las Vegas, NV 83107 .
JACQUELINE M. Adult Daughter of ELEANOR 3385 Maverick Street
191 MONTOYA ' C. AHERN Las Vegas, NV 89108
20| KATHRYN A.BOUVIER  Adult  Daughter of ELEANOR 8461 Purple Sage Road
21 C. AHERN Middleton, ID 83644
29 SHRINERS HOSPITALS N/A Attn: Legal Department
FOR CHILDREN P.O. Box 31356

23 “ : Tampa, FL 33631-3356
24 39.  JACQUELINEM .MONTOYA and KATHRYN A. BOUVIER have consented in writing
25

to the proposed reformation, as outlined in herein, and to this Court entering an order to assume
26
- jurisdiction over the Trust, the appointment of the Petitioner as the Trustee, and the reformation of the
ogl Trust as provided in this Petition. Said consents are attached hereto as Exhibits “6” and *7,”
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respectively.

40.  The interests of JACQUELINE M. MONTOYA and KATHRYN A. BOUVIER and their

respective issue in Trust No. 2 are substantially identical, and JACQUELINE M. MONTOYA and.

KATHRYN A. BOUVIER are able to adequately represent the interests of their respective issue,
including any minor and unborn issue without the necessity of the appointment of a guardian ad litem.
See, NRS 155.140 and 164.005.

WHEREFORE, Petitioner requests that this Petition be set for hearing, and that after hearing

R R ~ 0 N LA + (TS ()

the matters of this Petition, this Court find that notice of the time and place of such hearing has been

ot
(=

given in the manner required by law, and that this Court make and enter its Orders and Decrees pursuant

P—
pa—y

to NRS 153.031 (e) and (n), 164.010 and 164.015:

—
[\

1. That this Court assume jurisdiction over THE W. N. CONNELL AND MARJORIE T.

p— et
200 W

CONNELL LIVING TRUST, dated May 18, 1972, and any and all sub-trusts created thereunder, as a

—
wn

proceeding in rem,

et
N

2. That ELEANOR C. AHERN, f/k/aELEANOR MARGUERITE CONNELL HARTMAN be

[
>x

confirmed as the Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST,

b
o0

dated May 18, 1972, and any and all sub-trusts created thereunder, with the exception of any trust in

[
S

which the assets of Trust No. 3 of THE W. N. CONNELL AND MARJORIE T."CONNELL LIVING

o
P

TRUST, dated May 18, 1972 were appointed by MARJORIE T. CONNELL;

N
[ ]

3. That this Court enter an order: (1) construing THE W. N. CONNELL AND MARJORIET.

b
L2

CONNELL LIVING TRUST, dated May 18, 1972, to provide that it was the intent of W. N. CONNELL

.
5

and MARJORIE T. CONNELL, as Grantors, to distribute the residue of Trust No. 2 created thereunder

N
o

to ELEANOR C. AHERN's heirs upon her death; and (2) that the Trust is to be reformed in accordance

[
L

with such intent;

N
o0
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1 4. That this Court order the Trust to be reformed to add new Sections “E,” “F,” “G,” and “H”
2 to Article Fourth of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated
3
May 18, 1972, as follows:
4
E. Distribution Upon _Death of both the Survivor and the Residual
> ‘ Beneficiary. Upon the death of both the Survivor and the Residual Beneficiary,
6r the Trustee shall divide the balance of Trust No. 2 into two equal shares, as
_ Jollows:
7
1. One (1) equal share shall be distributed, outright and free of
8 trust, 1o the Residual Beneficiary's daughter, JICQUELINE M. MONTOYA, if
9 she is then living. Subject to Section (F) below, if; as of the date of the Residual
Beneficiary's death, JACQUELINE M. MONTOYA is not then living, then said
10 equal share shall be distributed to JACQUELINE M. MONTOYA's then living
issue, by right of representation. Each share created pursuant (o this Section
11 E(1) of Article Fourth for the benefit of the issue of JACQUELINE M.
12 MONTOYA shall be held as a separate trust ("Beneficiary's Share") for the
benefit of such issue ("Beneficiary") to be held by the Trustee, administered and
13 further distributed pursuant 1o Section G of this Article Fourth.
14 2. One (1) equal share shall be distributed, outright and free of
s trust, to the Residual Beneficiary's daughter, KATHRYN A. BOUVIER, if she is
then living. Subject to Section (F) below, if, as of the date of the Residual
16 Beneficiary's death, KATHRYN A. BOUVIER is not then living, then said equal
share shall be distributed to KATHRYN A. BOUVIER's then living issue, by
17 right of representation. Each share created pursuant to this Section E(2) of
18“ Article Fourth for the benefit of the issue of KATHRYN A. BOUVIER shall be

held as a separate trust ("Beneficiary's Share") for the benefit of such issue
19| ("Beneficiary") to be held by the Trustee, administered and further distributed
pursuant to Section G of this Article Fourth.

20
3. In the event that both JACQUELINE M. MONTOYA and
21 KATHRYN A. BOUVIER predecease the Grantors, leaving no issue, and having
27 failedto exercise the testamentary power of appointment pursuant o Section (F)
| below, then the balance shall be distributed in accordance with Article Eleventh
23 ! herein.
24 F. Power of Appointment. In the event that JACQUELINE M. MONTOYA
25 or KATHRYN A. BOUVIER predeceases the Residual Beneficiary, upon the
death of the Residual Beneficiary, the Trustee shall distribute such beneficiary's
26 equal share 1o or in trust for such one or more persons or organizations and in
such manner and proportions as such beneficiary may appoint by her will or
27 revocable trust making specific reference to this general power of appointment.
28
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G. Management of Beneficiary's Shares. Until a Beneficiary has attained
the age of twenty-one (21) years, the Trustee may distribute to or apply for the

benefit of such Beneficiary so much of the income or principal from such
Beneficiary's Share as the Trustee determines, in the Trustee's sole discretion,
is necessary to provide for his or her health, education, maintenance, and
support. In addition, the Trustee may make the following discretionary
distributions:

1. Investment in Business. The Trustee may, in the Trustee's sole
discretion, apply the principal or income of such Beneficiary's Share for the

purpose of investing in a business or profession operated by, or to be operated

by, such Beneficiary and to be owned by the Beneficiary's Share.

2, Acquisition of Residences. The Trustee may, in the Trustee's sole
discretion, apply the income and principal of such Beneficiary's Share for the
purpose of purchasing one or more residences to be owned by the Beneficiary’s
Share and used and occupied by such Beneficiary and his or her family,
including a primary residence, seasonal residence or otherwise. In the case of
any residence owned by the Beneficiary's Share, and in the Trustee's sole
discretion, such Beneficiary may occupy and use such residence without rent or
any other financial obligation for the payment of the taxes, insurance payments,
maintenarce costs and other expenses required in order to keep such residences
in proper repair and free of liens.

3. Use of Tangible Trust Assets. The Trustee, in the Trustee's sole
discretion, may grant such Beneficiary the right to the use, possession and
enjoyment of all of the tangible personal property held by such Beneficiary's
Share, without financial obligation for the use of such property.

4. Distribution of Beneficiary's Share. Upon a Beneficiary attaining
the age of twenty-one (21), the Trustee shall distribute to him or her, outright
and free of trust, the remaining principal and accumulated income of that
Beneficiary's Share. If the Beneficiary has already reached the age of
rwenty-one (21) at the time of the creation of the Beneficiary's Share, then the
Trustee shall, upon making the division, distribute, outright and free of trusi, to
the Beneficiary the balance of such Beneficiary's Share.

3. Distribution Upon Death of Beneficiary. If any Beneficiary shall
die prior to the complete distribution of such Beneficiary's Share, then all of the
remaining assets in such Beneficiary's Share shall be distributed to or in trust
for such one or more persons or organizations and in such manner and
proportions as such Beneficiary may appoint by his or her will or revocable
trust making specific reference to this general power of appointment. To the
extent that the Beneficiary does not exercise this general power of appointment,
the remainder of such Beneficiary's Share shall be distributed to the issue of
such Beneficiary in equal shares by right of representation and each such share
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5.

shall be held, managed and further distributed by the Trustee as a Beneficiary's
Share under Section G of Article Fourth. If the Beneficiary shall die failing to
exercise this general power of appointment without leaving issue, then the
Beneficiary's Share shall be distributed pro rata to the other Beneficiary's
Shares then being administered by the Trustee hereunder, and if none, then lo
the Beneficiary's heirs at law under the intestacy laws of the Stafe of Nevada.

6. Distributions to or for the Benefit of Minors or Persons Under
Disability. Whenever the Trustee is given the power or discretion to make
distributions to or for the benefit of a minor or other beneficiary under a
disability, the Trustee, in the Trustee's sole discretion, may make distributions
lo a minor or other person under disability by making distributions to the
guardian or conservator of his or her estate and/or person, as the Trustee shall
determine, or to any suitable person with whom he or she resides, or the Trustee
may apply distributions directly for such beneficiary's benefit, or the Trustee
may make distributions to any duly established custodian for any minor
beneficiary under the Uniform Gifts to Minors Act or Uniform Transfers to
Minors Act of any State. Any custodian acting on behalf of a minor beneficiary
shall have the power to bind the beneficiary with respect to all matters
concerning the Trust. The Trustee, in its sole discretion, may also make
distributions directly to a minor if, in the Trustee's judgment, such minor is of
sufficient age and maturity to receive such distribution and spend the money
properly.  The previous language of this paragraph 6 notwithstanding, if a
beneficiary is, or would be eligible for need-based government benefits, the
Trustee shall hold the funds for such beneficiary in a “special needs trust” as
that term is understood for need-based government planning. By “special needs
trust” is meant that the Trustee shall have the sole and absolute discretion to
make distributions for the benefit of such beneficiary in a manner that improves
the qualify of life for the beneficiary but will not make the beneficiary ineligible
for need-based government benefits. The provisions of the Paragraph 6 are
intended to supplant need-based government benefits, but not to replace them

and all terms of this Paragraph 6 shall be so interpreted for all purposes.

H. Maximum Term for Trusts. Notwithstanding any other provision of this
Trust, unless terminated earlier under other provisions of this agreement, each
trust created under this agreement shall terminate upon the expiration of the
longest period that property may be held in trust under this agreement without
violating the applicable rule against perpetuities, or similar applicable rule. At
that time, the remaining trust property shall vest in and be distributed to the
persons entitled to receive distributions of income hereunder.

That this Court enter an order: (1) construing THE W. N. CONNELL AND MARJORIE T.
CONNELL LIVING TRUST, dated May 18, 1972, to provide that the intent of W. N. CONNELL and

MARJORIE T. CONNELL was to appoint the beneficiaries of the Trust to serve as Trustees thereof; and
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L] (2) that the Trust is to be reformed in accordance with such intent;

2
3

4
5
6
7
8
9

10
1
12
13
14
15
16
17

| o| PATED this (4] day of August, 2009.

19
20
21
22
23
24
25
26
27
28

6.

CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May 18, 1972, to read as follows:

7.

That this Court order the Trust to be reformed by modifying Article Twelfth of THE W. N.

Twelfth: Successor Trustee. In the event of the death or incapacity of
either Grantor, the Survivor shall continue to serve as the sole Trustee of all of
the trusts created hereunder. Upon the death or incapacity of the Survivor, the
Grantors then nominate and appoint ELEANOR C. AHERN, f/k/a ELEANOR
MARGUERITE CONNELL HARTMAN, as the Trustee of all of the trusis
created hereunder, or in the event that she is unable or unwilling to serve in the
said capacity, then the Grantors nominate and appoint JACQUELINE M.

MONTOYA to serve in the said capacity. In the event that JACQUELINE M.

MONTOYA is unable or unwilling to act as successor Trustee, then KATHRYN
A. BOUVIER shall act as successor Trustee. No successor Trustee shall have
any responsibility for the acts or omissions of any prior trustees and no duty to
audit or investigate the accounts or administration of any such trustee, nor,

unless in writing requested so 10 do by a person having a present or future
beneficial interest under a trust created hereunder, any duty to take action or
obtain redress for breach of trust.

In the event that none of the trustees named in this Article Twelfth are
able or willing to serve, then the majority of adult income beneficiaries of the
Trust shall select a successor Trustee. :

For such other and further relief as the Court deems proper.

Respectfully submitted,
SOLOMON D INS & F

A. SC @N, ESQ.
Nevada State B4Ar No. 00418
BRIAN K. STEADMAN

Nevada State Bar No. 10771
9060 W. Cheyenne Avenue
Las Vegas, Nevada 89129
Telephone: 702.853.5483

Attorneys for Eleanor C. Ahern, Petitioner
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1 VERIFICATION
2 ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL HARTMAN, whose
z address is 6105 Elton Ave, Las Vegas, NV 89107, declares under penalties of perjury of the State of
5 Nevada:
6 That she is the Petitioner who makes the foregoing Petition to Assume Jurisdiction Over Trust;
7l Confirm Trustee; and Construe and Reform Trust; that she has read said petition and know the contents
8 thereof, and that the same is true of her own knowledge except for those matters stated on information
’ and belief, and that as to such matters she believes it to be true.

Illl) DATED this 3" day of August, 2009._

2 /O/W E o

13 ELEANOR C. AHERN f/k/a ELEANOR MARGUERITE

" CONNELL HARTMAN

15

16

17

18

19

20

21

221!

23

24

sl

26

27

28II
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MARK A. SOLLOMON, ESQ.

Nevada State Bar No. 00418

BRIAN K. STEADMAN, ESQ. £p
Nevada State Bar No. 10771 1 1004 3t

SOLOMON DWIGGINS & FREER, LTD. (4/ /f/_‘///
. , 7 c S

ORDR . F%Lg@

9060 W. Cheyenne Avenue
Las Vegas, Nevada 89129
Telephone: 702.853.5483
Facsimile: 702.853.5485

Attorneys for ELEANOR C. AHERN, Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of the ) Case No. P-09-066425-T

) PC1
THE W. N. CONNELL AND MARJORIET. )
CONNELL LIVING TRUST, )
Dated May 18, 1972 )

) Date of Hearing: September 4, 2009

An Intervivos Irrevocable Trust. ) Time of Hearing: 9:30 a.m.
)

ORDER ASSUMING JURISDICTION OVER TRUST: CONFIRM TRUSTEE: AND
FOR CONSTRUCTION OF AND REFORM OF TRUST INSTRUMENT -

The verified Petition of ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL
HARTMAN to assume jurisdiction over THE W. N. CONNELL AND MARJORIE T. CONNELL
LIVING TRUST, dated May 18, 1972 (the “Trust”), and any and all sub-trusts created thereunder, to

confirm ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL HARTMAN as the

Successor Trustee of said trust; and for construction and reform of trust instrument, having come on

regularly for hearing the 4™ day of September, 2009; BRIAN K. STEADMAN, ESQ., of the law firm
SOLOMON DWIGGINS & FREER, LTD. appeared as counsel for the Petitioner; the Court finds that
due and legal notice of the time and place of hearing of said Petition has been given in the manner

required by law; and good cause appearing therefor,
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IT IS HEREBY ORDERED that this Court hereby assumes jurisdiction over THE W. N.
CONNELL AND MARJORIET. CONNELL LIVING TRUST, dated May 18, 1972, and any and all sub-
trusts created thereunder, as a proceeding in rem;

IT IS HEREBY .FURTHER ORDERED that ELEANOR C. AHERN, f/kla ELEANOR.
MARGUERITE CONNELL HARTMAN be, and hereby is, confirmed and appointed as Successor

Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May 18,-

1972, and any and all sub-trusts created thereunder, with the exception of any trust in which the assets

of Trust No. 3 of THE W. N. CONNELL AND MARJORIET. CONNELL LIVING TRUST, dated May
18, 1972 were appointed by MARJORIE T. CONNELL; and

IT IS HEREBY FURTHER ORDERED that the dispositive provisions of Trust No. 2 created
under THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May 18, 1972,
are hereby reformed and construed to provide that upon the death of ELEANOR C. AHERN the residue
of Trust No. 2 created under THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST,
dated May 18, 1972, shall be distributed to the heirs of ELEANOR C. AHERN;

IT IS HEREBY FURTHER ORDERED that it is approved and granted that Sections “E,” “F,”
“G,” and “H” to Article Fourth of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING
TRUST, dated May 18, 1972, is hereby reformed as follows:

E. Distribution Upon Death of both the Survivor and the Residual Beneficiary. Upon the

death of both the Survivor and the Residual Beneficiary, the Trustee shall divide the balance
of Trust No. 2 into two equal shares, as follows:

L One (1) equal share shall be distributed, outright and free of
trust, to the Residual Beneficiary's daughter, JACQUELINE M. MONTOQYA, if
she is then living. Subject to Section (F) below, if, as of the date of the Residual
Beneficiary's death, JACQUELINE M. MONTQYA is not then living, then said
equal share shall be distributed to JACQUELINE M. MONTOYA's then living
issue, by right of representation. Each share created pursuant to this Section
E(1) of Article Fourth for the benefit of the issue of JACQUELINE M.
MONTQOYA shall be held as a separate trust ("Beneficiary's Share") for the
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benefit of such issue ("Beneficiary") to be held by the Trustee, administered and
further distributed pursuant to Section G of this Article Fourth.

2. One (1) equal share shall be distributed, outright and free of
trust, to the Residual Beneficiary's daughter, KATHRYN A. BOUVIER, if she is
then living. Subject to Section (F) below, if, as of the date of the Residual
Beneficiary's death, KATHRYN A. BOUVIER is not then living, then said equal
share shall be distributed to KATHRYN A. BOUVIER's then living issue, by
right of representation. Each share created pursuant to this Section E(2) of
Article Fourth for the benefit of the issue of KATHRYN A. BOUVIER shall be
held as a separate trust ("Beneficiary's Share") for the benefit of such issue
("Beneficiary”) to be held by the Trustee, administered and further distributed
pursuant to Section G of this Article Fourth.

3. In the event that both JACQUELINE M. MONTOYA and
KATHRYN A. BOUVIER predecease the Grantors, leaving no issue, and having
failed to exercise the testamentary power of appointment pursuant to Section (F)
below, then the balance shall be distributed in accordance with Article Eleventh
herein.

F. Power of Appointment. In the event that JACQUELINE M. MONTOYA
or KATHRYN A. BOUVIER predeceases the Residual Beneficiary, upon the
death of the Residual Beneficiary, the Trustee shall distribute such beneficiary’s
equal share to or in trust for such one or more persons or organizations and in
such manner and proportions as such beneficiary may appoint by her will or
revocable trust making specific reference to this general power of appointment.

G. Management of Beneficiary's Shares. Until a Beneficiary has attained
the age of twenty-one (21) years, the Trustee may distribute to or apply for the
benefit of such Beneficiary so much of the income or principal from such
Beneficiary's Share as the Trustee determines, in the Trustee's sole discretion,
is necessary to provide for his or her health, education, maintenance, and
support. In addition, the Trustee may make the following discretionary
distributions:

1. Investment in Business. The Trustee may, in the Trustee's sole

discretion, apply the principal or income of such Beneficiary's Share for the
purpose of investing in a business or profession operated by, or to be operated
by, such Beneficiary and to be owned by the Beneficiary's Share.

2. Acquisition of Residences. The Trustee may, inthe Trustee's sole
discretion, apply the income and principal of such Beneficiary's Share for the
purpose of purchasing one or more residences to be owned by the Beneficiary's
Share and used and occupied by such Beneficiary and his or her family,
including a primary residence, seasonal residence or otherwise. In the case of
any residence owned by the Beneficiary's Share, and in the Trustee's sole
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discretion, such Beneficiary may occupy and use such residence without rent or
any other financial obligation for the payment of the taxes, insurance payments,
maintenance costs and other expenses required in order to keep such residences
in proper repair and free of liens.

3. Use of Tangible Trust Assets. The Trustee, in the Trustee's sole
discretion, may grant such Beneficiary the right to the use, possession and
enjoyment of all of the tangible personal property held by such Beneficiary's

- Share, without financial obligation for the use of such property.

4. Distribution of Beneficiary's Share. Upon a Beneficiary attaining
the age of twenty-one (21), the Trustee shall distribute to him or her, outright
and free of trust, the remaining principal and accumulated income of that
Beneficiary's Share. If the Beneficiary has already reached the age of
twenty-one (21) at the time of the creation of the Beneficiary's Share, then the
Trustee shall, upon making the division, distribute, outright and free of trust, to
the Beneficiary the balance of such Beneficiary's Share.

5. Distribution Upon Death of Beneficiary. If any Beneficiary shall
die prior to the complete distribution of such Beneficiary's Share, then all of the
remaining assets in such Beneficiary's Share shall be distributed to or in trust
Jfor such one or more persons or organizations and in such manner and
proportions as such Beneficiary may appoint by his or her will or revocable
trust making specific reference to this general power of appointment. To the
extent that the Beneficiary does not exercise this general power of appointment,
the remainder of such Beneficiary's Share shall be distributed to the issue of
such Beneficiary in equal shares by right of representation and each such share
shall be held, managed and further distributed by the Trustee as a Beneficiary's
Share under Section G of Article Fourth. If the Beneficiary shall die failing to
exercise this general power of appointment without leaving issue, then the
Beneficiary's Share shall be distributed pro rata to the other Beneficiary's
Shares then being administered by the Trustee hereunder, and if none, then to
the Beneficiary's heirs at law under the intestacy laws of the State of Nevada.

6. Distributions to or for the Benefit of Minors or Persons Under
Disability. Whenever the Trustee is given the power or discretion to make
distributions to or for the benefit of a minor or other beneficiary under a
disability, the Trustee, in the Trustee's sole discretion, may make distributions
to a minor or other person under disability by making distributions to the
guardian or conservator of his or her estate and/or person, as the Trustee shall
determine, or to any suitable person with whom he or she resides, or the Trustee
may apply distributions directly for such beneficiary's benefit, or the Trustee
may make distributions to any duly established custodian for any minor
beneficiary under the Uniform Gifts to Minors Act or Uniform Transfers to
Minors Act of any State. Any custodian acting on behalf of a minor beneficiary
shall have the power to bind the beneficiary with respect to all matters
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1 concerning the Trust. The Trustee, in its sole discretion, may also make
distributions directly to a minor if, in the Trustee's judgment, such minor is of
sufficient age and maturity to receive such distribution and spend the money
properly.  The previous language of this paragraph 6 notwithstanding, if a
beneficiary is, or would be eligible for need-based government benefits, the
Trustee shall hold the funds for such beneficiary in a “special needs trust” as
that term is understood for need-based government planning. By “special needs
trust” is meant that the Trustee shall have the sole and absolute discretion to
make distributions for the benefit of such beneficiary in a manner that improves
the qualify of life for the beneficiary but will not make the beneficiary ineligible
for need-based government benefits. The provisions of the Paragraph 6 are
intended to supplant need-based government benefits, but not to replace them
and all terms of this Paragraph 6 shall be so interpreted for all purposes.

Y]
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H. Maximum Term for Trusts. Notwithstanding any other provision of this
10 Trust, unless terminated earlier under other provisions of this agreement, each

trust created under this agreement shall terminate upon the expiration of the
11 longest period that property may be held in trust under this agreement without
12 violating the applicable rule against perpetuities, or similar applicable rule. At

that time, the remaining trust property shall vest in and be distributed to the
13 persons entitled to receive distributions of income hereunder.

14) IT IS HEREBY FURTHER ORDERED that THE W. N. CONNELL AND MARJORIE T.

15 CONNELL LIVING TRUST, datéd May 18, 1972, is hereby reformed and construed to provide that the

16
|| beneficiaries of the Trust shall serve as Successor Trustees upon the death, incapacity, or resignation of

17

18 ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL HARTMAN; and

19 IT IS HEREBY FURTHER ORDERED that it is approved and granted that Article Twelfth of

20} THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated May 18, 1972, is

21 | hereby reformed as follows:
2 Twelfth: Successor Trustee. In the event of the death or incapacity of
23 either Grantor, the Survivor shall continue to serve as the sole Trustee of all of
| the trusts created hereunder. Upon the death or incapacity of the Survivor, the
24 Grantors then nominate and appoint ELEANOR C. AHERN, f/k/a ELEANOR
25 MARGUERITE CONNELL HARTMAN, as the Trustee of all of the trusts
created hereunder, or in the event that she is unable or unwilling to serve in the
26 said capacity, then the Grantors nominate and appoint JACQUELINE M.
MONTOYA to serve in the said capacity. In the event that JACQUELINE M.
27 MONTOYA is unable or unwilling to act as successor Trustee, then KATHRYN
)3 A. BOUVIER shall act as successor Trustee. No successor Trustee shall have

Page Sof 6

AA 1126




1 any responsibility for the acts or omissions of any prior trustees and no duty to

audit or investigate the accounts or administration of any such trustee, nor,

Page 6 of 6

unless in writing requested so to do by a person having a present or future
3 beneficial interest under a trust created hereunder, any duty to take action or
obtain redress for breach of trust.
4
| In the event that none of the trustees named in this Article Twelfth are
> able or willing to serve, then the majority of adult income beneficiaries of the
6 Trust shall select a successor Trustee.
7 DATED this 4" day of September, 2009.
8
9 .55 ity
10 ' DISTRICT COURT JUDGE o %B
11 Respectfully submitted,
12 SOLOMON DWIGGINS & FREER, LTD.
13]
) % K %
15 MARK A. MON, ESQ.
16 Nevada State Bar No. 00418
BRIAN K. STEADMAN, ESQ.
17 ‘Nevada State Bar No. 10771
9060 W. Cheyenne Avenue
13 Las Vegas, Nevada 89129
19
Attorneys for Eleanor C. Ahern, Trustee
20
21
22
23
24
25
26 SEP 04 2008
o7 CERTIFIED.COPY
DOCUMENT ATTACHED IS A
-8 TRUE AND CORRECT COPY

OF THE ORIGINAL ONFILE
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VERF A # st
THE RUSHFORTH FIRM, LTD.
JOSEPH J. POWELL

State Bar No. 8875

P. O. Box 371655

Las Vegas, NV 89137-1655
Telephone (702) 255-4552

fax: (702) 255-4677

e-mail: probate@rushforthfirm.com
Attorneys for Jacqueline M. Montoya

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

In re the Matter of the

THE W.N. CONNELL and MARJORIE
T. CONNELL LIVING TRUST, dated

May 18, 1972,
A non-testamentary trust. Case No. P-09-066425-T
Department XXVI, RJC
VERIFICATION FOR PETITION FOR CONSTRUCTION AND EFFECT OF PROBATE COURT
ORDER
Date of Hearing:

Time of Hearing;:

I, the undersigned, under penalties of perjury, hereby declare that:

1. I hereby submit the foregoing “Petition for Construction and Effect of
Probate Court Order.”
//
//
//
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2. I know the contents of the Petition, which I know to be true of my own

knowledge, except as to those matters stated on information and belief, which I believe

!
to be true.
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Electronically Filed
03/27/2014 11.04.30 AM

PET % i‘W

THE RUSHFORTH FIRM, LTD. CLERK OF THE COURT
JOSEPH J. POWELL

State Bar No. 8875

P. O. Box 371655

Las Vegas, NV 89137-1655

Telephone (702) 255-4552

fax: (702) 255-4677

e-mail: probate@rushforthfirm.com

Attorneys for Jacqueline M. Montoya

DISTRICT COURT

CLARK COUNTY, NEVADA

In re the Matter of the

THE W.N. CONNELL and MARJORIE
T. CONNELL LIVING TRUST, dated
May 18, 1972

Case No.: P-09-066425-T

A non-testamentary trust. Department: XXVI, RJC

PETITION FOR DETERMINATION OF CONSTRUCTION AND INTERPRETATION OF
LANGUAGE RELATING TO TRUST NO. 2

Date of Hearing:
Time of Hearing: 9 A.M.

JACQUELINE M. MONTOYA (“Jacqueline”), as both an individual and also in her
capacity as the trustee of the “MTC Living Trust” dated December 6, 1995, by and through
her counsel of record, JOSEPH J. POWELL, Esq., of THE RUSHFORTH FIRM, LTD.,
hereby respectfully seeks this Court’s determination as to the construction and
interpretation of the references to “this Trust” found in Article Fourth, specifically section

B, under the heading of “Trust No. 2” found in “The W.N. Connell and Marjorie T. Connell
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Living Trust”, dated May 18, 1972. Jacqueline respectfully declares as follows:
A. OVERVIEW

It appears that ELEANOR C. AHERN, also known as Eleanor Marguerite Connell
Hartman, both individually and in her capacity as the trustee of “The W.N. Connell and
Marjorie T. Connell Living Trust”, dated May 18, 1972 (“Trust”), is of the belief and opinion
that the references to “this Trust” found in Article Fourth of the Trust, and specifically to
the references found in Section B of Article Fourth are not references to the subtrust No.
2 but are instead references to Trust No. 1, or the “parent” trust. Jacqueline believes that
such interpretation and construction is entirely unfounded, erroneous, illogical, and
patently incorrect. As such, Jacqueline requests that this Court make a determination and
conclusive construction as to what the references to “this Trust” refer to as found in Article
Fourth.

B. ARTICLE FOURTH

B.1  Article Fourth of the Trust, titled “TRUST NO. 2” states a follows:

FOQURTH: TRUST NO. 2. The Trustee shall hold, manage, invest and
reinvest the estate of Trust No. 2 and shall collect the income thereof and dispose
of the net income and principal as follows:

A. Death of Decedent. Upon the death of the Decedent, the Trustee shall pay
Jrom the income or principal of this trust, the death taxes, probate and
legal expenses, and the expenses of the last illness and funeral of the
Decedent, provided, however, that no funds received by the Trustee as
proceeds from a retirement plan qualified under the Internal Revenue Code
shall be available for these purposes unless there are no other assets in the
Survivor's estate, in which event funds from a qualified plan can be used,
but only to the extent of these actual expenses.

B. Income. All income received by this Trust from the separate property
of the Decedent shall be paid to the Residual Beneficiary. In the event any
of the real property located in Upton County, Texas, as listed on the original
Schedule “A”attached hereto, forms a part of the corpus of this Trust, the
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Residual Beneficiary shall be paid an additional payment from the income
recetved from the Decedent's half of the community property, which forms
a part of the corpus of this Trust, equal to all of the income received by
this Trust from the real property located in Upton County, Texas.
However, the provisions relating to the additional payment, shall be
noncumulative, and in any calendar year inwhich the income received from
the said community property is not sufficient to make full payment
hereunder, the Trustee is directed to pay only the income which has been
received by this Trust during that year, and not to carry forward any
deficiency in payment to the next calendar year's income. In the event the
Residual Beneficiary predeceases the Survivor, the Residual Beneficiary's
rights to receive income hereunder shall be paid to or for the benefit of her
living children and the issue of any deceased child by right of
representation; or in the event she dies without living issue, her income
rights hereunder shall become those of the Survivor.

All other income received by this Trust shall be distributed to the Survivor.

Allpayments as provided in this Section shall be made at frequent intervals,
but at least semi-annually.

C. Principal. The Trustee shall pay over and distribute the principal of the
estate of Trust No. 2 as follows:

1. Power to make gifts. The Survivor shall have the discretionary power
during his or her lifetime to direct the Trustee to pay over and distribute
trust principal of the separate property in trust from the Decedent's Trust
to or for the benefit of the Residual Beneficiary or any of her living issue
such power may be exercised by delivering to the Trustee a writing duly
executed and acknowledged, wherein he or she specifies the amount of
principal that should be paid over and distributed to the particular issue
and in what proportions such principal shall be paid over and distributed.
It is the Grantors' intent hereby to convey upon the Survivor a sprinkling
power; said power is limited, however, to appointments made to and
among the Residual Beneficiary or her living issue.

2. Power of invasion. If, in the opinion of the Trustee, the income from all
sources of which the Trustee has knowledge shall not be sufficient to
support, maintain, educate and provide for the Survivor or Residual
Beneficiary or any issue of the Residual Beneficiary in their accustomed
manner of living, or in the event of any emergency befalling these said
parties, such as illness, accident or other distress, the Trustee is authorized
to use and expend such part of the trust principal of Decedent's separate
property in trust, as the Trustee may deem necessary or desirable to meet
such needs or emergencies. The decision of the Trustee as to what shall
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B.2

following:

B.3

constitute an emergency or the necessity or desirability of encroachment
upon principal shall be conclusive upon all parties and the Trustee shall be
relieved and exonerated hereunder if the Trustee acts in good faith in
making such determination.

3. Sale of real property from Decedent's separate property. The Survivor is
directed that in the event any additional money is needed for payment of
funeral, last illness or other costs to settle any claims made against
Decedent's estate, or in the event that the sale of Decedent's separate
property is contemplated at any time, only the separate property of
Decedent situated in Las Vegas, Clark County, Nevada, shall be sold to
satisfy this obligation.

4. Sale of real property. In the event that any real property which is listed
on Schedule “A” attached hereto as the Decedent's separate property, and,
is a part of the corpus of Trust No. 2 is sold, the Grantors direct the Trustee
to distribute the net proceeds from such sale, less any applicable income tax
due because of such sale, to the Residual Beneficiary, free of trust. In the
event the Residual Beneficiary is not living at the time of the said sale, the
proceeds therefrom shall remain in this Trust, and shall be subject to all
of the provisions as herein contained.

D. Definition of real property. The term "real property"” as used in this
Article FOURTH shallnotinclude the mineral, oiland gas interests in Upton
County, Texas, if the same are separately listed on Schedule "A" hereto.

[For the sake of this Petition, all references to “trust” or “this trust” are
bolded]

The last sentence of Article Third, titled “Marital Deduction” provides for the

This distribution is being made without regard to death taxes payable by
reason of the Decedent’s death, which taxes shall be paid from Trust No. 2
only.

In multiple pleadings in this matter, Ms. Ahern has asserted that the language

contained in the Trust provides that she is and always has been entitled to 100% of the

income generated from the real property located in Upton County, Texas and specifically

the oil, gas, and mineral leases associated with such real property (the “Texas Property”).
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Specifically, Ms. Ahern has quoted the language contained in section B of Article Fourth.
Again, Article Fourth is titled “Trust No. 2” and section B is titled “Income”.
B.4  Ms. Ahern has quoted, with emphasis, the following portion of section B:

Allincome received by this Trust from the separate property of the Decedent
shall be paid to the Residual Beneficiary. In the event any of the real
property located in Upton County, Texas, as listed on the original Schedule
“A”attached hereto, forms a part of the corpus of this Trust, the Residual
Beneficiary shall be paid an additional payment from the income received
from the Decedent's half of the community property, which forms a part of
the corpus of this Trust, equal to all of the income received by this Trust
from the real property located in Upton County, Texas.

B.5 ItiscleartoJacqueline thatin order to come to the conclusion that Ms. Ahern

is entitled to 100% of the Texas Property income, Ms. Ahern has to incorrectly and

erroneously come to the strained and false conclusion that the references to “this Trust”

found in Article Fourth, including section B, must be a reference to Trust No. 1, or the
parent trust. Without this intentional misreading of the references to the “this Trust”, Ms.
Ahern’s argument that the language of the Trust required that all of the Texas Property was
required to be allocated to Trust No. 2 completely falls apart.

B.6  Ms. Ahern's misinterpretation of section B of Article Fourth is due to the fact
that she has read section B completely out of context. A proper, in context, reading of the
numerous references to “this Trust” contained in Article Fourth can only logically lead to

the conclusion that the references to “this Trust” are to Trust No. 2 and do not refer to

l Trust No. 1, the parent trust.
B.7  As noted above, the language found in Article Third expressly requires that
all death taxes resulting from the Decedent’s death must be paid from Trust No. 2 only.

Further, section A of Article Fourth provides in relevant part for the following:
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Upon the death of the Decedent, the Trustee shall pay from the income or principal
of this trust, the death taxes, probate and legal expenses, and the expenses of the
last illness and funeral of the Decedent, . . . . .. [Emphasis added]

B.8 In light of the mandate found in Article Third, the Trust would be
contradictory if “this Trust” referred to Trust no. 1. Such a conclusion would mean that the
death taxes would be paid from Trust No.1. This cannot be as Article Third has
unambiguously declared that the death taxes “shall be paid from Trust No. 2 only.”
{emphasis added]. In applying the terms of the Trust, it would be absolutely irrational to
conclude that the reference to “this Trust” found in Article Fourth is anything but a
reference to Trust No. 2.

B.9 Inthissamerespect, the heading of Article Fourth is “Trust No. 2”. Similarly,
Article Fifth is titled “Trust No. 3”. Logically, because of the headings used for each of these
Articles and the fact that each of them provides instructions and guidelines as to the
administration of each of the two subtrusts, all references to “this Trust” found in Article
Fourth must certainly only be to subtrust No. 2 and not to any other trust, be it to Trust No.
1, the parent trust, or Trust No. 3.

B.10 Language found in testamentary documents, which would include trusts and
wills, is to be given its plain meaning and ordinary usage. Furthermore, language is
intended to be read and applied in context. These concepts are axiomatic, as reflected in
the following passages from various court opinions from throughout the U.S.:

From Eckelsv. Davis, 111 S.W.3d 687 (2003), Court of Appeals of Texas, Fort Worth:

The rules of construction of wills and trusts are well settled. Hurley v. Moody Nat'l

Bank of Galveston, 98 S.W.3d 307, 310 (Tex.App.-Houston [1st Dist.] 2003, no

pet.). The construction of a will or a trust instrument is a question of law for the
trial court. Id. (citing Nowlin v. Frost Nat'l Bank, 908 S.W.2d 283, 286
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(Tex.App.-Houston [1st Dist.] 1995, no writ)). A court must construe both wills and
trusts to ascertain the intent of the maker. Id. (citing Jewett v. Capital Nat'l Bank,
618 S.W.2d 109, 112 (Tex.Civ.App.-Waco 1981, writ refd n.r.e.)). The intent of the
settlor must be ascertained from the language used within the four corners of the
instrument. See Shriner's Hosp. for Crippled Children of Tex. v. Stahl, 610 S.W.2d
147,151 (Tex.1980) (applying this concept to construe a will). All terms must be
harmonized to properly give effect to all parts. Hutton v. Methodist Home,
615S.W.2d 289, 292 (Tex.Civ.App.-Fort Worth 1981, writref'dn.r.e.). If possible,
the court should construe the instrument to give effect to all provisions
so that no provisionis rendered meaningless. Myrickv. Moody, 802S.W.2d
735, 738 (Tex.App.-Houston [14th Dist.] 1990, writ denied). If the language of a
trust is unambiguous and expresses the intent of the settlor, it is unnecessary to
construe the instrument because it speaks for itself. Hurley, 98 S.W.3d at 310
(citing Jewett, 618 S.W.2d at 112). [Emphasis Added] 111 S.W.3d 687, 694

From Hurley v. Moody Nat. Bank of Galveston, 98 S.W.3d 307 (2003), Court of
Appeals of Texas, Houston (1st Dist.):

A court should give effect to every part of the instrument if the language is
reasonably susceptible to a harmonious construction. O'Malley v. Stratton,
831S8.W.2d 35, 37 (Tex.App.-El Paso 1992, no writ). [Emphasis Added] 98 S.W.3d

307, 310

From Epworth Children’s Home v. Beasley, 616 S.E.2d 710 (2005), Supreme Court
of South Carolina:

The cardinal rule of will construction is to determine and give effect to the
testator's intent from a reading of the will as a whole. Matter of Clark, 308
S.C. 328, 330, 417 S.E.2d 856, 857 (1992); May v. Riley, 279 S.C. 248, 250, 305
S.E.2d 77, 78 (1983); Albergotti v. Summers, 205 S.C. 179, 182, 31 S.E.2d 129, 130
(1944). In construing the language of a will, the appellate court must give words
their ordinary, plain meaning unless it is clear the testator intended a different
sense, or unless such a meaning would lead to an inconsistency with the testator's
declared intention. Buist v. Walton, 104 S.C. 95, 88 S.E. 357 (1916); In re Estate of
Fabian, 326 S.C. 349, 353, 483 S.E.2d 474, 476 (Ct.App.1997). A will must be
read in the ordinary and grammatical sense of the words employed,
unless some obvious absurdity, repugnancy, orinconsistency with the
declared intention of the testator, as abstracted from the whole will,
would follow from such construction. Clark, 308 S.C. at 330, 417 S.E.2d at
857; Love v. Love, 208 S.C. 363, 369, 38 S.E.2d 231, 233 (1946).

A court may not consider the will piecemeal, but must give due weight
to all its language and provisions, giving effect to every part when,

under a reasonable interpretation, all the provisions may be
harmonized with each other and with the will as awhole. King v. S.C. Tax
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Commn., 253 S.C. 646, 649, 173 S.E.2d 92, 93 (1970) ; Wise v. Poston, 281S.C. 574,
578,316 S.E.2d 412, 414 (Ct.App.1984). The rules of construction are of secondary
importance to the need to ascertain what the testator meant by the terms used in
the written instrument itself, and each item of a will must be considered in
relation to other portions. Allisonv. Wilson, 306 S.C. 274,278, 411 S.E.2d 433,
435 (1991). An interpretation that fits into the whole scheme or plan of the will is
most likely to be the correct interpretation of the intent of the testator. Lemmon v.
Wilson, 204 S.C. 50, 69, 28 S.E.2d 792, 800 (1944).

As with a will, the primary consideration in construing a trust is to discern the
settlor's intent. Bowles v. Bradley, 319 S.C. 377, 380, 461 S.E.2d 811, 813 (1995). In
fact, the law relating to discerning the drafter’s intent is identical for wills and
trusts. [Emphasis Added] 616 S.E.2d 710, 714 - 715

From In re Halas, 470 N.E.2d 960 (1984), Supreme Court of Illinois:

“The purpose of judicial construction of a trust instrumentis to ascertain the intent
of the settlor and carry it out [citation] and in so doing the instrument must be
considered as a whole.” (American Rubber & Plastic Corp. v. First National
Bank (1971), 50 Ill.2d 172, 174, 277 N.E.2d 840.) The provisions of the
instrument are not to be read in isolation (Vournazos v. Vournazos (1979),
71 Ill. App.3d 672, 676, 28 Ill.Dec. 37, 390 N.E.2d 19), and in ascertaining intent, a
court must not limit its consideration to the language of a particular

paragraph, phrase, sentence or clause (First National Bank v. Canton
Council of Campfire Girls, Inc. (1981), 85 Ill.2d 507. [Emphasis Added]

“The rules of construction which apply to the interpretation of
contracts apply to the construction of trust instruments as well.”
(Northern Trust Co. v. Tarre (1981), 86 Ill.2d 441, 450, 56 Ill.Dec. 671, 427 N.E.2d
1217.) It is fundamental in contract construction that, if possible, effect
must be given to all of the language so that provisions which appear to

be conflicting or inconsistent may be reconciled and harmonized. (St.

Paul Fire & Marine Insurance Co. v. Frankart (1977), 69 Ill.2d 209, 216, 13 Ill. Dec.

31, 370 N.E.2d 1058; First National Bank v. Baker (1976), 35 Ill. App.3d 676, 681,

342 N.E.2d 337.) [Emphasis Added] 470 N.E.2d 960, 964

From Eckes v. Richland County Social Services Eyeglasses, 621 N.W.2d 851 (2001)
Supreme Court of North Dakota:

When a term in an instrument is undefined, we usually look to the clear ordinary
meaning which a non-law-trained person would attach to the term.

In construing a will, a court must harmonize all parts of the will, if possible,
so each word and phrase is given effect, because every word and phrase is
presumed to have meaning. Neshem, 1998 ND 57, 1 7, 574 N.W.2d 883. If two
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interpretations of the language of a will are possible, one disregarding a word or
phrase and one giving effect to the language of the will as a whole, the
construction giving effect to the will as a whole must be adopted.
[Emphasis Added] 621 N.W.2d 851, 858-859

From Inre Weiss' Will, 124 N.Y.S. 129 (1925), Surrogate's Court, Bronx County, New
York:

Three well-established rules in the construction of wills must be borne in mind in
considering the language of this instrument: (1) The intent of the testator must be
given effect if ascertainable. Matter of Silsby, 229 N. Y. 396, 402, 128 N. E. 212;
Matter of Buechner, 226 N. Y. 440, 123 N. E. 741; Eidt v. Eidt, 203 N. Y. 325, 328,
96 N. E. 729. (2) A bequest or devise made in clear and unambiguous
language in one part of a will, cannot be cut down by subsequent
language unless the same tending to do so is equally clear. Banzer v.
Banzer, 156 N. Y. 429, 51 N. E. 291; Goodwin v. Coddington, 154 N. Y. 283, 48 N.
E. 729; Washbon v. Cope, 144 N. Y. 287, 39 N. E. 388. (3) All parts of the will
must, if possible, be harmonized and given effect. Matter of Title Guarantee
& Trust Co.,195N. Y. 339, 88 N. E. 375; Roe v. Vingut, 117 N. Y. 204,22 N. E. 933.
[Emphasis Added] 124 N.Y.S. 129, 132-133

From Isbrandtsen v. North Branch Corp., 556 A.2d 81 (1988), Supreme Court of
Vermont:

While the language of the restrictive clause is somewhat awkward, that in itself
does not render it ambiguous. “If a contract, though inartfully worded or clumsily
arranged, fairly admits of but one interpretation, it may not be said to be
ambiguous or fatally unclear.” Allstate Ins. Co. v. Goldwater, 163 Mich.App. 646,
648, 415 N.W.2d 2, 4 (1987). Likewise, the fact that a dispute has arisen as to
proper interpretation does not automatically render the language ambiguous.
Such an approach would merely invite court interference any time a litigant
alleged a dispute as to a contractual term. 556 A.2d 81, 85

B.11 In these same respects, the construction and interpretation of provisions in

a trust is no different from the construction of statutes and even the Nevada Constitution.
This fundamental concept is well articulated in the following passage from the 2008 Nevada
Supreme Court opinion of We the People Nevada ex. Rel. Angle v. Miller (124 Nev.

874)(2008):

UNLESS AMBIGUOUS, A statute's language is applied in accordance with its
plain meaning. When the Legislature's intent is clear from the plain language, this
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court will give effect to such intention and construe the statute's language to

effectuate rather than nullify its manifest purpose. This court has recognized that

“[t]he Nevada Constitution should be read as a whole, so as to give effect to and

harmonize each provision.” Thus, when possible, the interpretation of a

statute or constitutional provision will be harmonized with other

statutes or provisions to avoid unreasonable or absurd results.

[Footnote citations have been omitted] [Emphasis Added] 124 Nev. 874, 881

B.12 To have a heading of “Trust No. 2”7, yet determine that the references
thereunder to “this Trust” are somehow references to the administration of a trust other
than Trust No. 2 is simply illogical. Likewise, to pick and choose and conclude that the
reference to“this Trust” is used inconsistently and does not only refer to Trust No. 2 in
Article Fourth is also absurd. “This Trust” is not a defined term. The Trust Agreement deals
with a minimum of three Trusts, Trust No. 1, Trust No. 2, and Trust No. 3. Because “this
Trust” is not defined to only refer to one of the three trusts, “this Trust” must refer to the
trust that is the topic of the Article. Trust No. 2 is the topic of Article Fourth and therefore
“this Trust” must refer only to Trust No. 2 when used in Article Fourth.

B.13 Trusts like other legal documents, including contracts, are generally drafted
and organized in a systematical and chronological order. Therefore, in as much as specific
topics are addressed in a trust, it is commonplace that sections are given headings and
broken down into articles to deal with specific topics.

B.14 The Trust does not deviate from these same principles. After naming the
Trust, the Trust first discusses how it is to be administered during the joint lifetimes of the
Grantors, Mr. and Mrs. Connell (Article Second, titled “Trust No. 1"). This Article discusses
the division into two subtrusts that shall occur at the first death of the Grantors, thereafter

referring to the Grantors as the “Decedent” and “Survivor”. Next, the Trust then proceeds

to discuss the Marital Deduction in Article Third. Article Fourth and Article Fifth set the
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terms for administration of the two subtrusts, Trust No. 2 and Trust No. 3 respectively.

B.15 In reading Article Fourth in its entirety, it is abundantly clear that all
references to “this Trust” are references to Trust No. 2 and there is not even the slightest
hint that there exists any ambiguity in the usage of that term. Article Fourth is titled “Trust
No. 2"; it follows logic then that unless otherwise defined, references to “this Trust” in
Article Fourth would refer to the Trust to which the Article is addressing, Trust No. 2.
Further, if references to the parent trust were intended, then the term “Trust No. 1” would
have been used because Article First specifically declares that references to the parent trust
would be referred to as Trust No. 1. Article First states, “This Trust shall be known and
identified as the 'W. N. Connell and Marjorie T. Connell Living Trust’, and, for purposes
of convenience, shall hereinafter be referred to as Trust No. 1.” [emphasis added]. Inan
article dealing with the terms of Trust No. 2, it isillogical to conclude that “this Trust” refers
to Trust No. 1 when the Trust specifically states that Trust No. 1 shall be referred to as
“Trust No. 1".

B.16 Based ontheforegoing, the referencesto “this Trust” in the following passage
can and must only be reasonably be determined to be references to Trust No. 2, a subtrust,
and not Trust No. 1, or the parent trust:

Allincome received by this Trust from the separate property of the Decedent
shall be paid to the Residual Beneficiary. In the event any of the real
property located in Upton County, Texas, as listed on the original Schedule
“A”attached hereto, forms a part of the corpus of this Trust, the Residual
Beneficiary shall be paid an additional payment from the income received
from the Decedent's half of the community property, which forms a part of

the corpus of this Trust, equal to all of the income received by this Trust
from the real property located in Upton County, Texas.

In light of the mandate found in Article Third to pay all “death” taxes only from Trust No.
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2. and in light of this reiteration under section A of Article Fourth, there cannot be any
legitimate dispute as to what the reference to “this Trust” refers to.

B.17 Therefore, theincomethat was to be generated from the Texas Property which
was allocated to Trust No. 2 (35%), as reflected by the allocation done on the Form 706, the
federal estate tax return, and as reflected by the Texas estate tax return, was and is the
amount to which Ms. Ahern is currently entitled to. There is absolutely no language found
within the Trust instrument which prbvides that all of the Texas Property is to be allocated
to Trust No. 2, thus entitling Ms. Ahern to 100% of the income generated by the Texas
Property.

C. ACTUAL LANGUAGE IN ARTICLE FOURTH AND RELATION BACK TO PRECEDING
LLANGUAGE

C.1  As Jacqueline has set forth in her “Petition for Declaratory Judgment
regarding Limited Interest of Trust Assets Pursuant to NRS 30.040,NRS 153.031(1)(e), and
NRS 164.033(1)(a)Petition for Declaratory Judgment”, pursuant to the allocation of the
Texas Property between Trust No. 2 and Trust No. 3, Ms. Ahern has always been entitled
to only 35% of the income generated from the Texas Property.

C.2  Assuming that Ms. Ahern will most certainly attempt to spin the actual
language found in Article Fourth and play a “pick and choose” game, it is worthwhile to
further examine the additional provisions found therein and their relation back to prior
language found in the Trust.

C.3 Ms. Ahern’s assertion is that “this Trust” found in section B of article Fourth
are references to Trust No. 1, or the parent trust. In turn, her logic has to be that if any

portion of the Texas Property was ever held by Trust No. 1, meaning prior to the death of
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the first Trustor, Mr. Connell, then Trust No. 2 was required to receive 100% of the Texas
Property and all of the income generated from it, including the oil, gas, and mineral rights.
Asexpressed above, this logicis entirely faulty and illogical, but the absurdity can be further
illustrated.

C.4 Forthisconclusiontobereached one would have to assume that the reference
to “this Trust” was not in the context of Trust No. 2 and it would have to be further assumed
that there was some possibility that the Texas Propefty would not become a part of the
Trust No. 1, the parent trust. Given that Schedule “A” was executed on precisely the same
day as the Trust was executed, May 18, 1972, it is ridiculous to assume that there was any
possibility whatsoever that the Texas Property would not be declared to be an asset of the
Trust, Trust No. 1.

C.5 Article Fourth, section B provides in part:

In the event any of the real property located in Upton County, Texas, as
listed on the original Schedule “A”attached hereto, forms a part of the
corpus of this Trust, the Residual Beneficiary shall be paid.. . . . ..
The only rational interpretation of this passage is that if the Trustee determined that it was
proper to allocate any of the Texas Property to Trust No. 2 in light of the mandate found
under Article Third to max out the marital deduction, with the marital deduction
component belonging to Trust No. 3, then Ms. Ahern would be paid an additional income
amount based on the formula approach set forth in section B of Article Fourth.

C.6  In no way, shape, or form can any language found in Article Fourth, or any

other portion of the Trust, be interpreted to mandate an allocation of 100% of the Texas

Property and in turn 100% of the income generated therefrom to belong to Trust No. 2.

C.7  The first sentence in section B of Article Fourth provides that “All income
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received by this Trust from the separate property of the Decedent shall be paid to the
Residual Beneficiary.” The reference to the “separate property” is in regard to the
proportion of the separate property that would actually be allocated to Trust No. 2 and
viewed in context as opposed to the Decedent’s community property interest. The
possibility and scenario of the proportion of the Decedent’s community property interest
is discussed after this first sentence-------- “the Residual Beneficiary shall be paid an
additional pdyment from the income received from the Decedent’s half of the community
property, which forms a part of the corpusof this Trust, . . ......... ” [Emphasis added]
C.8 Again,all of the language must be read in its proper context and in sequential
order. Referring back to the preceding language of prior Articles of the Trust, specifically
Article Second and Article Third, it is clear that the mandate to the Trustee is to maximize
the marital deduction at all costs and there is no limitation or restriction on how this
mandate is accomplished. By Ms. Ahern’s own admission, the Trust mandated that the
marital deduction be maximized.
C.9 InMs. Ahern’s “Petition to Assume Jurisdiction Over Trust; Confirm Trustee;
and Construe and Reform Trust” (“Petition to Reform”), which she filed on August 17,
2009, she made the following statement:
15. Pursuant to Section C of Article Second and Article Third, upon W.N.
CONNELL’s death, MARJORIE, as the Trustee, allocated to Trust No. 3: (1)
MARJORIE’s separate interest in the trust estate; (2) MARJORIE’s one-half
(12) interest in the community property of the trust estate; and (3) an
amount of property which qualified for the maximum marital
deduction allowed for federal estate purposes, reduced by the total
of any other amount under the Internal Revenue Code (“IRC”) as federal
estate tax credits. MARJORIE allocated to Trust No. 2 the balance of the

Trust assets. See Trust, Ex. 1, at pgs. 2 and 3. [Emphasis added]

C.10 Paragraph 3 of Section C of Article Second expressly states that “The Trustee
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shall allocate to Trust No. 3 from the Decedent’s separate property an amount as

determined in Article THIRD hereof.” Paragraph 4 of Section C of Article Second then

states that whatever is not allocated to Trust No. 3 shall be allocated to Trust No. 2, which

would include any separate property of the Decedent not otherwise allocated to Trust No.

3. Trust No. 3 had a higher priority in the division of the Trust's assets; Trust No. 2 only

received the “left-overs”.

C.11  As indicated by Ms. Ahern’s above statement as reflected in the Petition to

Reform, the allocation was done in accordance with what the terms of the Trust provided,

and the explicit requirement to maximize the marital deduction.

C.12 Circling back around to the construction of Article Fourth, at the Decedent’s

death, the mandate to the Trustee is to take the following action in the following order:

1.

Divide the corpus of the Trust (Trust No. 1) into two subtrusts (Trust
No. 2 and Trust No. 3) (Paragraph 1 of section C of Article Second);

Allocate all of the separate property of the Survivor and one half of the
community property to Trust No. 3 (Paragraph 2 of section C of Article
Second);

Allocate to Trust No. 3 so much of the Decedent’s separate property as
is determined to be appropriate by the Trustee to maximize the marital
deduction as required by Article Third (Paragraph 3 of section C of
Article Second);

Allocate to Trust No. 2 the remainder of all assets not allocated to
Trust No. 3 (Paragraph 3 of section C of Article Second);

Max out the Marital Deduction (Article Third);

“Death taxes” resulting from the Decedent’s Trust must only be paid
from Trust No. 2 (Article Third);

The Trustee shall pay all taxes, expenses, and costs triggered by the
Decedent’s death from the assets of Trust No. 2 (Section A of Article
Fourth);
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8. The Trustee shall pay income derived from the separate property
belonging to Trust No. 2 to Ms. Ahern (Section B of Article Fourth);

9. To the extent that any of the Texas real property is allocated to Trust
No. 2, then there would be the possibility of additional income
payments being made to Ms. Ahern, with such income derived from
the portion of the Decedent’s community property allocated to Trust
No. 2 interest to Ms. Ahern (Section B of Article Fourth); and

10.  All remaining income from Trust No. 2 to the Survivor (Section B of
Article Fourth).

C.13 To further illustrate how the reference to “this Trust” in Article Fourth must
only be a reference to those assets actually allocated to Trust No. 2, it is prudent to examine
the statement regarding the remainder income to the Survivor. There is a mandate in
Article Fourth, that any income not otherwise required to be distributed to Ms. Ahern is
to be distributed to the Survivor. The mandate states that “All other income received by
this Trust shall be distributed to the Survivor”. [Emphasis added]

C.14 Given that in Article Second the Trust expressly provides that all of the
Survivor’s assets shall be allocated to Trust No. 3, and based on the fact that Trust No. 3 was
fully revocable and amendable during the Survivor’s lifetime, it is completely absurd to
believe that the reference to “this Trust” in the above quoted passage would be a reference
to anything but the corpus of Trust No. 2. as it would make no sense in the general scheme
of estate tax planning which requires that a decedent’s trust be irrevocable if the decedent’s
federal estate tax exemption is to be applied.

C.15 For the foregoing reasons and logic, it is abundantly clear that all of the
references to “this Trust” contained in Article Fourth are and were intended to be references
only to Trust No. 2 and not to Trust No. 1, the parent trust. Therefore, Jacqueline

respectfully requests that this Court declare that the proper construction of the term“this
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Trust” contained in Article Fourth of the Trust are only references to Trust No. 2.

D. PRAYER

For the foregoing reasons and logic set forth herein, it is abundantly clear that all of

the references to“this Trust” contained in Article Fourth are and were intended to be
references only to Trust No. 2 and not to Trust No. 1 or the parent trust. Therefore,
Jacqueline respectfully requests that this Court declare that the proper construction of the
term“this Trust” contained in Article Fourth, titled “Trust No. 2” of the Trust are only |
references to Trust No. 2.

Respectfully submitted,

THE RUSHFORTH FIRM, LTD.

=i

JOSEPH J. POWELL
State Bar No. 8875
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fax: (702) 255-4677

e-mail: probate@rushforthfirm.com

Attorneys for Jacqueline M. Montoya

DISTRICT COURT

CLARK COUNTY, NEVADA

In re the Matter of the

THE W.N. CONNELL and MARJORIE
T. CONNELL LIVING TRUST, dated
May 18, 1972,

Case No. P-09-066425-T

A non-testamentary trust. Department XXVI, RJC

VERIFICATION FOR PETITION FOR DETERMINATION OF CONSTRUCTION_
AND INTERPRETATION OF LANGUAGE RELATING TO TRUST NO. 2

Date of Hearing:
Time of Hearing: 9 A. M.

I, the undersigned, under penalties of perjury, hereby declare that:
1. I hereby submit the foregoing “Petition for Determination of Construction

and Interpretation of Language Relating to Trust No. 2.”

//
//
/]
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2.

to be true.

I know the contents of the Petition, which I know to be true of my own

| knowledge, except as to those matters stated on information and belief, which I believe
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DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of
THE W. N. CONNELL AND MARJORIE T. CONNELL | Case No. P-09-066425-T

LIVING TRUST,
Dept. No. XXVI (26)

Dated May 18, 1972 _
Date of Hearing: May 13, 2014
Time of Hearing: 9:00 a.m.

An Inter Vivos Irrevocable Trust.

ERRATA TO OBJECTION OF TRUSTEE ELEANOR C. AHERN TO JACQUELINE M.
MONTOYA’S PETITION AND ADDENDUM TO PETITION TO COMPEL TRUSTEE TO
DISTRIBUTE ACCRUED INCOME AND FUTURE INCOME RECEIVED FROM OIL,
GAS, AND MINERAL LEASES AND DECLARATION OF THE APPLICABILITY OF
THE DOCTRINE OF LACHES

COMES NOW ELEANOR C. AHERN, a/k/a ELEANOR CONNELL HARTMAN AHERN
(“ELEANOR?”), as Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING
TRUST dated May 18, 1972 (the “TRUST”), by and through her counsel of record, JOHN R.
MUGAN, Esquire, and MICHAEL D. LUM, Esquire, of the law firm of JEFFREY BURR, LTD.,
and hereby submits this Errata To Objection To Jacqueline M. Montoya’s Petition And Addendum
To Petition To Compel Trustee To Distribute Accrued Income And Future Income Received From
Qil, Gas, And Mineral Leases And Declaration Of The Applicability Of The Doctrine Of Laches,
and in support thereof states:

1. An Objection to Jacqueline M. Montoya’s Petition And Addendum To Petition To
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Compel Trustee To Distribute Accrued Income And Future Income Received From Oil, Gas, And
Mineral Leases And Declaration Of The Applicability Of The Doctrine Of Laches was filed herein
on March 13, 2014 (the “Objection”).

2. As noted in the Objection, Petitioner JACQUELINE M. MONTOYA alleges that an
injunction is necessary to “[p]revent further, severe, financial damages ...” However, Petitioner
JACQUELINE M. MONTOY A does not set forth what these specific damages are, the necessity for
distribution of the disputed funds at this time, and what immediate and irreparable injury, loss or
damage she and her sister will suffer if the disputed funds are not distributed at this time.

3. As noted in the Objection, Petitioner JACQUELINE M. MONTOYA and her sister,
KATHRYN A. BOUVIER, received a bequest of approximately Three Million Five Hundred
Thousand Dollars ($3,500,000) from MARJORIE T. CONNELL when she died on May 1, 2009 via
THE MTC LIVING TRUST dated December 6, 1995 as restated on January 7, 2008 (“THE MTC
LIVING TRUST”) as compared to a specific bequest of Three Hundred Thousand Dollars
($300,000.00) to ELEANOR.

4. With the continuance of the original trial date and the opportunity to conduct timely
discovery, a First Set Of Interrogatories was sent to Petitioner JACQUELINE M MONTOYA by
ELEANOR, which Interrogatories in part inquired as to the inheritance and distributions from the
MARJORIE T. CONNELL Estate and THE MTC LIVING TRUST to Petitioner JACQUELINE M
MONTOYA and her sister. Petitioner JACQUELINE M MONTOYA responded to the
Interrogatories on the required timeframe, namely May 5, 2014 at 5:24 p.m. It is significant that
Petitioner JACQUELINE M MONTOYA objected to such interrogatories and refused to furnish
any information regarding her and her sister’s inheritance and distributions from the MARJORIE T.
CONNELL Estate and THE MTC LIVING TRUST. The reason for her refusal is self-evident,
namely she and her sister received a significant inheritance of several million dollars and there is no
“[s]evere, financial damages.” A copy of the Responses of Petitioner JACQUELINE M
MONTOYA to Interrogatories No. 11-No. 17, inclusive, is attached hereto as Exhibit M.

5. As noted in the Objection, Petitioner JACQUELINE M. MONTOYA in her pleading
alleges that the additional injunctive relief is necessary in order to return to the alleged “[s]tatus
quo” (even though that is not the legal standard for injunctive relief). What in fact was the “status
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quo”? It is undisputed that from the date of death of W. N. CONNELL on November 24, 1979 until
the death of MARJORIE T. CONNELL on May 2, 2009, a period of over thirty-one (31) years,
Petitioner JACQUELINE M. MONTOYA and her sister were not beneficiaries of the TRUST.
Even though Petitioner JACQUELINE M. MONTOYA and her sister inherited several million
dollars upon the death of MARJORIE T. CONNELL on May 2, 2009, they began to receive
distributions from the TRUST after the death of MARJORIE T. CONNELL for approximately three
(3) years. Why? Because as noted in the Objection, upon the death of MARJORIE T. CONNELL,
Petitioner JACQUELINE M. MONTOYA wrongfully assumed complete control of the TRUST,
receipt of the rent and oil royalties, and the distributions of the royalties and rent therefrom even
though she was not the Trustee of the TRUST. This included wrongful distributions by Petitioner
JACQUELINE M. MONTOYA to herself and her sister. ELEANOR was denied access to and
control of the funds of the TRUST by Petitioner JACQUELINE M. MONTOYA until July 4, 2012
despite repeated requests for the same. This is confirmed by Petitioner JACQUELINE M.

MONTOYA in her Response to Interrogatory No., which states in relevant part as follows:

“RESPONSE TO INTEROGATORY NO. 6:
The sole and lone financial account that JACQUELINE MONTOYA was on in relation to

the Upton County, Texas Oil rights was a Wells Fargo account, with an account number of
#083-242-151. JACQUELINE MONTOYA was placed on the account sometime around
1999/2000 by MARJORIE T. CONNELL. To the best of her knowledge, JACQUELINE
MONTOYA was removed from the account on approximately July 4, 2012 by ELEANOR
C. AHERN. The account was initially established in 1980 by MARJORIE T. CONNELL
and ELEANOR C. AHERN. In approximately 2005, MARJORIE T. CONNELL asked
JACQUELINE MONTOYA to write the distribution checks related to the oil and gas
income out based on the appropriate percent to her and ELEANOR C. AHERN. This same
process continued after MARJORIE T. CONNELL’s death ...”

Accordingly, the only reason such distributions were made to Petitioner JACQUELINE M
MONTOY A was the wrongful conduct of Petitioner JACQUELINE M. MONTOYA.

6. Furthermore, ELEANOR was denied any of the TRUST records by Petitioner
JACQUELINE M. MONTOYA until October 27, 2012—November of 2013. This is confirmed by
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Petitioner JACQUELINE M. MONTOYA in her Response to Interrogatory No. 7, which states in

relevant part as follows:

“RESPONSE TO INTEROGATORY NO. 7:

[T]o the best of JACQUELINE MONTOYA'’s current recollection, she turned over all
documents and information that she had regarding the Upton County, Texas Oil rights to
ELEANOR C. AHERN’s prior counsel, SHAUNA BRENNA, Esq., on or about October 27,
2012. Furthermore, documents were turned over to ELEANOR C. AHERN’s current
counsel located in Texas, JEFFREY JOHNSTON, Esq., in approximately November of
2013 ...”

WHEREFORE, ELEANOR C. AHERN, a/k/a ELEANOR CONNELL HARTMAN
AHERN, as Trustee of THE W.N. CONNELL AND MARIJORIE T. CONNELIL LIVING TRUST
dated May 18, 1972, prays as follows:

1. For this Court to deny Petitioner JACQUELINE M. MONTOYA’s Petition And

Addendum To Petition To Compel Trustee To Distribute Accrued Income And Future
Income Received From Oil, Gas, And Mineral Leases, which Pectition in reality is a
request for preliminary injunction;

2. For this Court to deny Petitioner JACQUELINE M. MONTOYA’s request to apply the

doctrine of laches against ELEANOR;

3. For this Court to apply the doctrine of laches against Petitioner JACQUELINE M.

MONTOYA, and
4. For any other relief as this Court deems appropriate.

DATED: May / ,2014.
JEFFREY BURR, LTD.

e /lmw

»'J” }-IN R MUGAN ESQUIRE

Névada Bar No. 10690
MICHAEL D. LUM, ESQUIRE
Nevada Bar No. 12997

2600 Paseo Verde Parkway, Suite 200

Henderson, Nevada 89074

Attorneys  for  Trustee ELEANOR  CONNELL
HARTMAN AHERN
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VERIFICATION

STATE OF NEVADA )
): ss
COUNTY OFCLARK )

ELEANOR CONNELL HARTMAN AHERN, as Trustee of THE W. N. CONNELL AND
MARJORIE T. CONNELL LIVING TRUST dated May 18, 1972, being first duly sworn, deposes
and says: That I am the Defendant herein; that I have read the above and foregoing Errata To
Objection to Jacqueline M. Montoya’s Petition and Addendum to Petition to Compel Trustee To
Distribute Accrued Income and Future Income Received From Oil, Gas, and Mineral Leases and
Declaration of the Applicability of the Doctrine of Laches, that the same is true of my own
knowledge, except for matters therein stated on information and belief, and as for those matters, I

believe it to be true.

RTMAN NHTAN

B S0OR CONINT
SUBSCRIBED and SWORN to before me

this _ T day of May, 2014.

KARI A. LOMPREY
NOTARY PUBLIC
STATE OF NEVADA
APPT. No, 11-5388-1
MY APPT. EXPIRES JULY 14, 2015
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CERTIFICATE OF MAILING

I hereby certify that on the ¥ day of May, 2014, I did email to JOSEPH J. POWELL,
Esquire, as indicated below, and I did email and deposit in the U.S. Post Office at Las Vegas,
Nevada, postage prepaid, a copy of the above and foregoing Errata To Objection To Jacqueline M.
Montoya’s Petition And Addendum To Petition To Compel Trustee To Distribute Accrued Income
And Future Income Received From Oil, Gas, And Mineral Leases And Declaration Of The

Applicability Of The Doctrine Of Laches, to each person as indicated below, addressed as follows:

Joseph J. Powell

The Rushforth Firm, Ltd.
P.O. Box 371655

Las Vegas, NV 89137-1655
probate(@rushforthfirm.com

( W IA

An‘employee of JEFFREY {U)QR, LTD.
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Exhibit

Description

M

Responses of Petitioner JACQUELINE M MONTOYA to Interrogatories

No. 11-No. 17, inclusive,

INDEX OF EXHIBITS
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EXHIBIT M

Responses of Petitioner JACQUELINE M MONTOYA to Interrogatories No. 11-No.

17, inclusive.
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INTERROGATORY NO. 11: Itemize by date received, description and amount

any and all bequests, devises and distributions you and/or BOUVIER received from

the MARJORIE T. CONNELL Estate.

RESPONSE TO INTERROGATORY NO. 11:

l .. . .
Objection. Irrelevant. ELEANOR C. AHERN's Interrogatory No. 11 is irrelevant to the subject

matter of this matter, and the information sought is not reasonably calculated to lead to the

“ discovery of admissible evidence. As such, JACQUELINE objects that such request seeks

information irrelevant to this proceeding and seeks information beyond the scope of this matter.

Objection. Protected by Right of Privacy. The financial inforlﬁation of JACQUELINE MONTOYA
and KATHRYN BOUVIER related to the Estate of MARJORIET. CONNELL and what was received
or not received from the Estate of MARJORIE T. CONNELL are protected by the right of privacy
that JACQUELINE and KATHRYN have and as such this information is private and not
discoverable.

INTERROGATORY NO. 12: Itemize by date received, description and amount

anv and all bequests, devises, and distributions you and/or BOUVIER received from

THE MTC LIVING TRUST from the date of its creation to the present date.

RESPONSE TO INTERROGATORY NO. 12:

Objection. Irrelevant. ELEANOR C. AHERN's Interrogatory No. 12 is irrelevant to the subject
matter of this matter, and the information sought is not reasonably calculated to lead to the
discovery of admissible evidence. As such, JACQUELINE objects that such request seeks

information irrelevant to this proceeding and seeks information beyond the scope of this matter.

Objection. Protected by Right of Privacy. The financial information of JACQUELINE MONTOYA

and KATHRYN BOUVIER related to the MTC Living Trust and what was received or not received

NADOCS\M-Q\Montoya.].7 24 2\Discovery\Responses to Interrogatories. 1st Set.vl.wpd
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from the MTC Living Trust are protected by the right of privacy that JACQUELINE and KATHRYN
have and as such this information is private and not discoverable.

INTERROGATORY NO. 13: Itemize by date received, description and amount

anv and all gifts and/or compensation you and/or BOUVIER received from

MARJORIE T. CONNELL from January 1, 1999 to the present date.

RESPONSE TO INTERROGATORY NO. 13:

Objection. Irrelevant. ELEANOR C. AHERN's Interrogatory No. 13 is irrelevant to the subject
matter of this matter, and the information sought is not reasonably calculated to lead to the
discovery of admissible evidence. As such, JACQUELINE objects that such request seeks

information irrelevant to this proceeding and seeks information beyond the scope of this matter.

Objection. Protected by Right of Privacy. The financialinformation of JACQUELINE MONTOYA
and KATHRYN BOUVIER relating to gifts or compensation received from MARJORIE T.
CONNELL and what was received or not received from MARJORIE T. CONNELL are protected by

the right of privacy that JACQUELINE and KATHRYN have and as such this information is private

‘and not discoverable.

INTERROGATORY NO. 14: Itemize by date received, description and amount

anyv and all loans vou and/or BOUVIER received from MARJORIE T. CONNELL

and/or THE MTC LIVING TRUST from January 1, 1999 to date.

RESPONSE TO INTERROGATORY NO. 14:

Objection. Irrelevant. ELEANOR C. AHERN's Interrogatory No. 14 is irrelevant to the subject
matter of this matter, and the information sought is not reasonably calculated to lead to the
discovery of admissible evidence. As such, JACQUELINE objects that such request seeks

information irrelevant to this proceeding and seeks information beyond the scope of this matter.

NADOCS\M-Q\Montoya.}.7242\Discovery\Responses to Interrogatories. 1st Set.vL.wpd
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Objection. Protected by Right of Privacy. The financial information of JACQUELINE MONTOYA
and KATHRYN BOUVIER related to the MTC Living Trust and MARJORIE T. CONNELL and what
was received or not received from the MTC Living Trust and/or MARJORIE T. CONNELL are
protected by the right of privacy that JACQUELINE and KATHRYN have and as such this
information is private and not discoverable.

INTERROGATORYNO. 15: Itemsbyvdatereceived, description and amount any

and all trustee fees, reimbursement for expenses and compensation you have

received from THE MTC LIVING TRUST for acting as trustee of such trust.

RESPONSE TO INTERROGATORY NO. 15:

Objection. Irrelevant. ELEANOR C. AHERN's Interrogatory No. 15 is irrelevant to the subject
matter of this matter, and the information sought is not reasonably calculated to lead to the
discovery of admissible evidence. As such, JACQUELINE objects that such request seeks

information irrelevant to this proceeding and seeks information beyond the scope of this matter.

Objection. Protected by Right of Privacy. The finances of JACQUELINE MONTOYA related tothe
MTC Living Trust and what was received or not received are protected by the right of privacy that
JACQUELINE has and as such this information need not be produced.

INTERROGATORY NO. 16: Itemize by date received, description and amount

any and all fees, reimbursement for expenses and compensation you have received

from the MARJORIE T. CONNELL Estate as Ders()nal representative of such Estate.

RESPONSE TO INTERROGATORY NO. 16:

|| Objection. Irrelevant. ELEANOR C. AHERN's Interrogatory No. 16 is irrelevant to the subject

matter of this matter, and the information sought is not reasonably calculated to lead to the
discovery of admissible evidence. As such, JACQUELINE objects that such request seeks

information irrelevant to this proceeding and seeks information beyond the scope of this matter.

NADOCS\M-Q\Montoya.]. 724 2\Discovery\Responses to Interrogatories. 1st Set.vl.wpd
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the Estate of MARJORIE T. CONNELL and what was received or not received from the Estate of
MARJORIET. CONNELL are protected by the right of privacy that JACQUELINE has and as such

this information need not be produced.

INTERROGATORYNO. 17: Do you possess an accounting, including all receipts

and disbursements, and an inventory of assets held or otherwise owned by THE MTC

LIVING TRUST during the time period beginning on the date of MARJORIE T.

CONNELL’s death to the present? If vour answer is ves, for each item, state the

following:
a. Its description, form, name, or other means of general identification;
b. The date on which it was made, prepared, or taken; and
C. The name, address and job title of each person who has possession of

the original and/or a copy of it. |

RESPONSE TO INTERROGATORY NO. 17:

Objection. Irrelevant. ELEANOR C. AHERN's Interrogatory No. 17 is irrelevant to the subject
matter of this matter, and the information sought is not reasonably calculated to lead to the
discovery of admissible evidence. As such, JACQUELINE MONTOYA objects that such request
seeks information irrelevant to this proceeding and seeks information beyond the scope of this

matter.

Notwithstanding this Objection, Yes, JACQUELINE MONTOYA does possess an inventory of assets

belonging to the MTC Living Trust.

INTERROGATORY NO. 18: What are the name(s), address(es), email

address(es), and phone number(s) of all persons and/or entities that prepared

NADOCS\M-Q\WMontoya,].724 2\Discovery\Responses 1o Interrogatories. ist Set.v1.wpd
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OIL AND GAS LEASE

STATE OF TEXAS

W W e

COUNTY OF UPTON

THIS AGREEMENT, made and entered into as of the 4% day of April, 2012, by and
between the undersigned party or partics designated as Lessor on the signature page of this Lease
(such party or parties hereinafter called "I essor”) and the undersigned party or parties designated
us Lesses on the signature page of this Lease (such party or parties hereinafter called “Lessee™).

1. Definitions. As used in this Leass, the following words and phrases shall have the meaning
set forth below:

A, “commence a well”, “commencement of a well”, “commence actual drilling
operations”, “commencement of actual drilling operations”, “actual drilling” or “actusl diilling of
o well” shall be deemed to occur at such time as there has been srected on the leased premises at the
location for the well, a demick, a rig and machinery capable of drilling to the base of the objective
formation, the well has been “spudded-in” and the machinery for drilling is rotating under power.

B, “completion” or “completionof 8 well” shall be deerned to occur on (i) the date which
is ninety (90) days after the production casing and/or liner hag been run in the hole, (i) the date
which is ninety (50) days after total depth of the well in question has been reached, or (iii) the date
indicated in the completion report for the well which is filed with the Railrond Commissien,
whichever is the earliest date,

©. The date of sbandonment of a dry hole is the date indicated on the Texas Railroad
Commission plupging report for the well or thirty (30) days after total depth is reached, whichever
is the eartier date,

D.  “praduciion”, “producing”, “production in paying quantities”, “commercial
production”, *production in commercial quantities”, “producing in paying quantities” and
“wroducing in commercial guantities” shall have the same meaning for purposes of this Lease,
namety production in quantities sufficlent to yleld a return to the holders of the working interesi
excluding severance taxes, in excess of operating expenses, royalties and expenses of equipment
beyond the wellhead and costs including depreciation of assets (“depreciation of assets” shall bethe
actual loss of fair market value of salvable equipment on the leased premises during the relevani
period), even though drilling costs may never be recouped by working interest owners. The review
period for purposes of determining whether productlon is in paying or commexrcial quantities shall
be one hundred twenty (120) consecntive days, There shall be no review period when production
ceases. Production in less than paying or commercial quantities shall never be consldered as
production for purposes of this Lease.

E. “gperations for reworking”, “reworking operations”, “commencement of reworking
operations”, “commence reworking operations”, “commence reworking operations” and “actual
rewarking operations” shall have the same meaning being the actual re-enfry into an existing
wellbore with a drilling or workover rig capable of re-entering and reworking such well and the
timely prosecution of such actual reworking operations in good faith and with reasonable diligence
and without cessation of more than sixty (G0) days, toward the re-cstablishment of commercial
production of oil or gas from such previousty producing zone or zones.

F. “Praducing Unit™ means the following:
(i}  With respect to vertical wells:
fa] A tract of land designated in writing by Lessee, as provided in this Lease,

MACoatiNOR and Gas Lease-Connsh) Living Trast-Apached.wpd Page 1
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containing no more than 80 acres on which Lesses has drilled and completed
an oil well pursuant to the terms of this Lease and which is producing in
paying quantities (provided that if the field rules of the Texas Railrond
Commission applicable to wells which are completed in ¢ach of the

Wolfcamp, Dean and Spraberry formations are modified or amended afterthe -

date of this Lease to provide that the standard proration unit for such wells
shall be 40 aeres, then and In that event, each Producing Unit for ofl wells
drilled by Lessee after the effective date of such modification or amendment
of the npplicable field rules shall contain no more than 40 acres, plus a
tolerance of ten percent);

{b] A tract of land designated in writing by Lessee as provided in this Lease
containing no more than 320 acres on which Lessee has drilled a gas well
pursuant to the terms of this Lease and which is producing in paying
quantities.

(i)  With respect to horizontal wells:

a]  As to horizontal wells, which are not drilled or produced pursuanttoa pooled
unit created under the terms of this Lease, a tract of land designated in wriling
by Lessee containing no more than the lesser of:

(1}  Forty (40) acres plus the minimum additional acreage allowed for
horizontal dmin holes, as set forth in Rule 86 of the Texas Railroad
Commission utilizing the Additional Acreage Assignment Table of
Rule 86 for fields with a density rule of forty (40) acres or less, ag set
forth in Sectlon 3.86, Chapter 3, Part 1, Title 16, of the Texas
Administrative Code; or

{if] 320acres.

{b]  As to horizontal wells which are located within a valid pooled unit created
under the terms of this Lease, the Producng Unit for purposes of this Lease
shall be the portion of the Jeased premises comprising a part of such pooled
unit,

A Producing Unit, whether for a vertical well or for 8 horlzontal well, shall include only those depths
and horizons from one hundred feet (1007 above the top of the shallowest formation producing inthe
well for such Preducing Unlt down to one hundred feet (1007 below the base of the deepest producing
formation in such well,

G. saurface Owner” shall mean the record owner of the fee interest in the surface estate
of the tract of [and described in Section 2 of this Lease.

H.  “Disposition” shall mean when used in reference to Lessee’s handling of production;
the transactlon, place and point in time whereby Lessce and its Affiliates finally and fully relinquish
any beneficial ownership, rights or enjoyment of any substance produced under the terms of this
Lease.

L. wAffiliate” or “affiliate” as used herein means and shall include each and every one
of the following:

(i) each indjvidual, corporation, Joint venture, trust, eslate, partnership, limited
liability company or pther entity that owns or conlrols more than one percent
(1%) of the outstanding voting securities or interest of Lessee; and

. (ii)  eachcorporation, joint venture, (rust, partnership, limited liability company or
otherentity in which Lessee or any current or past officer or director of Lessee
owns or controls more than one percent (1%) of the outstanding voling

MAConstiNOH mmd Gos Ledse-Connell Living Trust-Apsched.spd Page 2
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securities or interest,

2. Grant of Interest/Description.

A, Lessor, in consideration ofa cash bonus in hand peid, ofthe royalties herein provided,
and of the agreements of Lessee hereinafter contained, hereby grants, leases, and lets unto Lessee for
the sole purpose of exploring for, drilling, operating, and producing oil and/or gas and of laying
pipelines, temporarily storing ofl, building one or more tank batteries, power lines, and roads thereon
necessary to produce, save, care for, treat and transpart the oil and/or gas produced from the land
teased hereunder, the following described fand situated in Upton County, Texas, (sometimes referred
1o hereinafler as the “leased premises™) to wit:

Tract A: NE/4 of Section 38, Block 39, T-5-5, T&P Ry. Co. Survey.

Tract B: All depths from the surface down to a depth of 7 100 feet below the surface
and all depths lying below a depth of 8500 fect below the surface in the NW/4 and the
8/2 of Section 38, Block 39, T-5.8, T&P Ry, Co. Survey.

Teact C: Al depths lying below a depth of 9000 feet below the surface in Section 48,
Block 39, T-5-S, T&P Ry. Co. Survey.

B. This Lease s made subject to any and all easements, rights of way and other
encumbrances burdening any part of the leased premises as shown of record in Upton County, Texas
or apparent from a reasonable inspection of the leased premises.

C. By this Leass, Lessee acquires no right 1o construct, operate or maintain any ireating
or processing plant, dwelling house, lease house, camp, pipe yard, equipment yard, warehouse or
similar siructure on the leased premises and acquires no easement, express or implied, with respect to
any land other than the leased premises.

D. Lessec specifically covenants and agrees that with respect to its performance of
obligations (both express and implied) and exercise of rights and privileges arising under this Lease
that Lessee shall conduct itself with respect to Lessor and the Surface Owners with the utmost good
faith and fair dealing. Lessce further covenants and agrees to comply with all applicable local, state
and federal laws, rules, and regulations.

3. Term. Subject to the provisions contained hereln, this Lease shalf be for a term of three (3)
years from this date (called “primary term”), and for so long thereafter as oil and gas, or either of
them, is produced in paying quantities from the leased premises.

4, Surfnce Use Agreement, Lessee’s rights to utilize the surface estate in the leased premises
as elsewhere described in this Oil and Gas Leaseare expressly made subject to that certain Surface Use
Agreement dated Aprit 4, 2012, entered into by and between Eleanor C. Hartman, as Truslee of the
W. N. Connelf and Marjorie T. Connell Living Trust under Trust Agreement dated May 18, 1972, as
Owner, and Apache Corporation, as Operator. It is understood and agreed that the execution and
detivery of this Oil and Gas Lease is made conditional upon the execulion and delivery of the Surface
Use Agreement,

5. Reseryations. Thereis EXCEPTED from this Lease and Lessor RESERVES unto Lessorand
Lessor's heirs, successors, administrators and assigns:

A, all minerals except oil, gas and other liquid and gaseous substances and sulphur that
are necessarily produced with such oil or gas;

B. cqual and concurrent rights ofoccupancy, use and possession of the surface cstate by
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(1) Lessor, (2) the Surface Owner and (3) Lessor’s or the Surface Owner’s other mineral, surface,
grazing, agricultural and recrentional lessees or assignees, together with the right of ingress to and
egress from the leased premises for all purposes including exploring, developing and operating said
leased premises for oll, gas and other minerals of whatever nature which are not cavered by this Leasc
or which may hereafier be released from this Lease and, the sole and exclusive right, as between
Lessor and Lessee, to complete water source wells on the leased premises and in any reservoir not
productive of oil or gas for the purpose of obtaining water for domestic and agricultural use and
consumptlion and for the exploration, development and operation of Lessor's reserved rights;
provided, however, Lessor and Surface Owner agree not to use the surface of the premises affected
hereby in any manner that will interfere unduly with any of Lessee’s rights in exploring, developing,
producing, transporting, and marketing oil, gas and other hydrocarbons under leased premises. As
between mineral, surface, and sgricultural lessees, access to the surface shall be based on the principle
of first-in-time, first-in-right, but as between Lessee herein and subsequent mineral lessees, the
leaschold estate created by this Lease shall be considered dominant;

C.  all ights granted to Lessee in this Lease shall be limited to the leased premises and
depths described and covered by this Lease together with such ingress to and egress from leased
premises as designated by Lessor and shall not extend to and Lessor expressly reserves all rights,
privileges and usage which relate to land not described herein or which may be released herefrom,
It is understood and agreed that to the extent Lessee establishes roads, flowlines, pipelines or power
lines across the leased premises in accordance with the terms and provisions of the Surface Use
Agreement to service its operations on any of the following described tracts of land (the “Jointly
Operated Acreage™), prior to any partial or total termination of this Lease, then and in that event,
Lessee may nevertheless continue to use such established roads, flowlines, pipelines and power lines
as originally configured for as long as any of the existing ofl and gas leases (inclhading this Lease and
any oil and gas leases executed by Lessor to Lessee within (30) days from and after the date of this
Lease) covering any portion of the Jointly Operated Acreage remains in force and effect; provided
however it is expressly understood and agreed that Lessee’s limited right to use the surface estate of
the leased premises forroads, flowlines, pipelines and power Hines across the leased premises for the
benefit of Lessee’s other lensehold operations on the Jointly Operated Acresge shall never be
extended or constrnied to extend or be utilized by Lessee for the use or benefit of or ag a convenience
to Lessee in operating on lands not within the Jointly Operaled Acreage, regardless of whether such
lands not included within the Jointly Operated Acreage are owned by Lessor or any one or more of
the Surface QOwner or third parties:

(i) Section 38, Block 39, T-5-8, T&P Ry. Co. Survey, Upton County, Texas.

()  Section 48, Block 39, T-5-S, T&P Ry. Co. Survey, Upton County, Texas,

A, At the later to oceur of the following: (i) the expiration of the primary term of this
Lease, or (if) the conclusion of the Lessee’s continuous development program undertaken and
prosecuted in accardance with the provisions of this Lease; this Lease shall terminate as to all of the
Jeased premises not theretofore released, save and except the acreage and depths included in the
Producing Unit(s) established by Lessee.

B,  Each Producing Unit shall be in the form of a square or rectangle as nearly as is
practicable with the well at a legal location on such Producing Unit and as nearly as possible in the
center of such Producing Unit,

C. Lessce shall designate each Producing Unitin recordable form with such designation
containing a metes and bounds description or other sufficient legal deseription of the Producing
Unit's exterior boundaries and relevant depth limitations, Lessee shall place each designation of a
Producing Unit of record in Upton County, Texas within sixty (60) days after the completion of the
well for such Producing Unit and promptly provide to Lessor a certified copy of such reconded
designation of Produclng Unlt; provided, however that during the existence (if any) of Lessce's
continuous development program, Lessee may defer filing such designations until the continuous
development program has been concluded at which time Lessee may file a single instrument which
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identifies and designates each Producing Unit situated on the leased premises.

D.  Lessee shall, within sixty (60) days afier termination of this Lease, as to any part of
the leased premises, execuie and furnish to Lessora recordable release describing the acreage and/or
depths as to which this Lease has terminated.

E. Subject to the provisions of Section 6.G. below, ifat the expiration of the primary term
of this Lease, Lessee is then engaged In drilling a well on the leased premises or if Lessee has
completed a well as a commercial producer on the leased premises and such well is then still
producing in paying quantities upon the expiration of the primary term of this Lease, Lessee shall
have the right and option (but not obligation) to engage in a contintous development program on the
leased premises by condueting a program of continuous drilling of new wells on the leased premises
allowing no mors thanone hundred eighty (180) daysto elapse between (1) the completion ofone well
23 a well producing in paying quantities or as a dry hole, and (il) the commencement of actusl drilling
operations on the nex! succeeding well. If a continuous development program i3 undertaken by the
Lesses it shall be deemed to have been concluded on the easlier to oceur of the follawing: (x) at such
time as Lessee allows more than one huadred eighty (180) days te pass from the most recent
completion of a new well an the leased premises without having commenced actunl drilling
operations on another pew well; or (y) upon the date which is the tenth (10th) anniversary of the date
on which the primaty term of this Lease expired, Itis understood and agreed that commencement of
reworking operations or drilling, side tracking or decpening operations on & well previously
completed pursuant to this Lease shall not constitule "commencement of actual drilling on the next
succesding well” so as to constitute continuous development.

F.  Ifafterthe expiration of the primary term of thia Lease or the conelusion of Lessee’s
continuous development program, whicheves ocours later, any Producing Unit shall cease to produce
in paying quantities this Lease shall terminate s to such Producing Unit unless Lessee, within sixty
(60) days after such cessation of production in paying quaniities, commences reworking operations
or commences actual drilling operations and thereafter diligently prosecutes the same or different
reworking or actua! drilling operations on such Producing Unit with no ceggation of more than thirty
(30) days until production in paying quantitics is restored,

G.  Notwithstanding anything herein to the contrary, on the date which is the tenth (10th)
anniversary of the date on which the primary term of this Lease expires, this Lease shall terminate as
to all acreage not then located within a Producing Unit.

H.  Although this Lease may have terminated in part or may have been partially released,
Lessee shall have and retain easements over and seross the terminated portion or portions of the
surface of the leased premises as shall be reasonably necessary for ingress and egress so asto enable
Lesses to develop and operate the portion or portions of the leased premises as to which this Lease
continues in effect and Lessee shall not be required to reloeate any pipelines or roads solely because
of the partial termination or partial release of this Lease.

7. Royalties. Asroyalty, Lessee covenants and agrees;

A.  Qil. Todeliver free of cost to Lessor at the location of the disposition of Lessee’s oil
and liquid hydrocatbons or to the ctedit of Lessor at the pipelines to which the wells may be
connecied, one-foutth (1/4) of all ol and other liquid hydrocarhons (recovered or separated on the
leased premises) produced and saved from the leased premises; or, at the Lessor’s option, which may
be exercised from time to time, Lessee shall pay o Lessor the same percentage of the market value
at the point of Lessee's disposition of its oil and Hquid hydracarbons for such oil and other liquid
hydrocarbons of like grade and gravity prevailing in the area on the day such oil and ather
hydrocarbons are run; provided, however, there shall be no deduction from the value of Lessor's
royalty by reason of any processing, treatment, trucking, transportation or other cost to market such
oil and other iquid hydrocarbons. 1f Lessee or any Affiliate of Lessee engages in any “downstream
marketing” of oil or other liquid hydrocarbons, from the leased premisss, including receiving
payments for aggregating such substances with oil or liquid hydrocarbons produced from other tracts
of land, then and in that event, Lessee shall fully disclose any such contractual or other marketing
arrangements and shall include in its payment of royalties on ofl the share of the payments or valie

MAComne MO emd Qos Lease-Connedl Living Trust-Apached,opd Page 5

ECA114
AA 1016



of any other consideration received in connection with or for such arrangements on the basis that the
production from and aitributable to this lease bears to the tatal volume of preduction the disposition
for which Lessee orany of its Affiliates received any *bonuses”, “marketing fees”, “aggregation fees”
or the like.

B, Gas. To pay the Lesson

(i) On gas produced from the leased premises which is processed in & processing plant
in which Lessee or any parent, subsidiary or affiliate of Lessee has a direct or indirect interest, Lessor
shall receive the higher of (a) one-fourth (1/4) of the market value of such gas at the inlet to the
processing plant, ar (b) one-fourth (1/4) of the market value of all pracessed liquids saved from said
gas at the point of disposition for Lessee's share of processed liguids, plus one-fourth (1/4) of the
market value of all residue gas at the point of sale, use or other disposition,

{ii) On gas produced from the leased premiges, which is processed in facilities other
than a processing plant in which Lessee or any parent, subsidiary or affiliate of Lessce hasa direct
or indlrectinterest, Lessor shall receive ong-faurth (1/4) of the market value at the point of disposition
of Lessee’s liquids of all processed Hquids eredited to the account of Lessee and attributable 1o such
gas, plus one-fourth (1/4) of the market value of all residue gas at the point of sale, use or other
disposition.

{iif) On all gas produced from the leased premises, and sold by Lessee or used on or
off the Jeased premises, and to which the preceding subparagraphs (1) and (il) above do not apply,
Lessor shall receive one-fourth (1/4) of the market vafue at the point of use or other disposition of all
such gas.

C.  The market value of all gas shall be determined at the specified location and by
reference to the gross heating value (measured in British thermal units) and quality of the gas, The
market value used in the calculation of all royalty under this Lease shall never be less than the total
proceeds received by Lessee in connection with the sale, use or other disposition of oil or gas
produced or sold from the leased premises, If Lessee recefves from a purchaser of oil or gas any
reimbursement for all or any part of severance or production taxes, the proportionate part of such
reimbursement amount shall be added to the total proceeds received by Lessee for purposes of this
subsection. If Lessee realizes proceeds of production after deduction of any expenses of produetion,
gathering, dehydration, separation, compression, transportation, trealment, processing, storage or
marketing, then the proportionate part of such deductions shall be added to the total proceeds received
by Lessee for purposes of this Seetion 7.C.

D.  Notwithsinding anything to the contrary, Lessor’s royalty shall never bear, either
direetly or indirectly, any part of the costs or expenses of production, separation, gathering,
dehydration, compression, transportation, trucking, processing, treatment, storage or marketing of the
o} or gas produced from the leased premises, nor any part of the costs of construction, operation os
depreciation of any plant or other facilities or equipment used in the handling of oil or gas produced
from the leased premises. Royalty shall be payable on oil, gas and other products produced from the
leased premises and consumed by Lessee on the lessed premises, whether for compression,
dehydration, fuel or other uses, 1t is understood and agreed that as to gas volumes produced from the
leased premises which are reinjected by Lessee into a producing formation in the leased premises for
the purpose of pressure maintenance or re-pressuring such formation with Lessee having the good
faith belief that such re-injection will result in the enhancement of the overall recovery of voyalty-
bearing hydrocarbons from this Lease, then and in that event Lessee shall not be required to pay
royalties on such re-injected gas volumes.

E. If the gas produced from the leased premises is sold by Lessee pursuant to an arms-
length contract with a purchaser which is not an affiliate of Lesses, and the contract provides for (i)
net proceeds to be paid to Lessee which equal or exceed the market value of the gas at the point of
delivery to such purchaser at the time such contract is entered into, and (if) a term no longer than that
which is usual and customary in the Indusiry at the time the contract is made and such contract
provides for redetermination of price to reflect Increases in the market value of natural gas not fess
frequently than annually, then the market value of the gas sold pursuant to such contract shall be the
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total proceeds received by Lessee in such sale, subject to the provisions of Section 7.C. and 7.D,
above,

8. Payment of Rovalties, With respect to each well on the leased premiscs, initial royalty
payments for oil and/or gas shell be made on or before the end of the fourth (4th) caiendar month
following the month of first production. Thereafler, all royalties which are required to be paid
hereunder to Lessor shall be due and payable inthe following manner: Royalty on oil shall be due and
payable on or before the fifth (5™) day of the second (2*) calendar month following the month
production is sold, and royalty on gas shall be due and payable on or before the fifteenth (15%) of the
third (3") calendar month following the month of production. Each royalty payment shall be
accompanied by a check stub, schedule, summary or remittance advice identifying the Lease and
showing the gross amount and disposition of all oil and gas produced and the market value of the ol
and gas. A copy of all contracts under which gas is sold or processed and all subsequent agreements
and amendments to such contracts shall be delivered to Lessor within thirty (30) days afier entering
into or making such contracts, agreemeonts or amendments. The books, acconnts and all ather records
periaining to production, transportation, sale and marketing of oil or gas from the leased premises
shall at any time during normal business hours be subjeet to inspection and examination by Lessor,
If payments to be made by Lessee to Lessor are not made when due for whatever reason, the unpaid
portion shall bear interest at the lower of Twelve Percent per annum (12%) or the highest rate allowed
by law. IfLessee is in default hereunder and this matter is turned over to an attorney for collection,
or is collected by suit, Lessce pgrees 1o pay all reasonable attorney's fees and litigation expenses
incurred by Lessor. Paymenis may be remitted to Lessor annually for the aggregate of up to twelve
(12) months’ accurnulation of proceeds if the total amount owed is $25.00 or less.

9, Limitation of Qil and Gag. This Lease is intended {o cover only oil and gas, but some other
substances {including helium and sulphur) may be produced necessarily with and incidental to the
production of oil or gas from the leased premises; and, in such event, this Lease shall also cover all
such other substances so produced. Onall such substances produced under and by virtue of the terms
of this Lease, Lessor shall receive aroyalty of one-fourth {1/4) of all such substances so produced and
saved, same to be delivered 1o Lessor, free of all costs; or, at Lessor’s election, Lessor’s one-fourth
{1/4) of such substances shall be sold by Lessee with Lessee’s portion of such substances and at the
same price realized by Lessee in its disposition of its portion of such substances,

10, Gas Con s+ O etz £ or O i tion,

A. Each and every contract or agreement enteved into by Lessee for or relating to the sale,
processing or other disposition of production from or attributable to this Lease shall contaln
pravisions sufficient to accommadate the Lessor's full exercise of its rights and privileges with
respect to its royalty share of production including, but not limited to, those set forth in Section 12
of this Lease.

B. In the event Lessee enters inte a contract for the sale of gas produced from or
attributable to this Lease (including the Lessor's royalty shave of gas) which contract containg what
iz commonly referred to asa “lake ov pay provision” (such provision meaning that the gas purchaser
agrees to take delivery of a specified minimum volume or quantity of gas over a specified term at 2
specified price or to make minimum periodic payments to the producer for gas not taken by
purchaser) and the purchaser under such gas purchase contract makes payments to Lessee by virtue
of such purchaser’s failure to take delivery of such minimum volume or quantity of gas, then Lessor
shall be entitled to one-fourth {1/4) of all sums paid to preducer under the provisions of such contract.
Such royalty payments shall be due and owing to Lessor within sixty (60) days after Lessee’s recsipt
of such payments from its purchaser. Any royalty payments made to Lessor under the “pay”
obligation of any “take or pay” gas contract shall be applied as a credit toward Lessee’s minimum
royalty obligation. Ifthe gas purchaser which has made any such “{ake or pay” payments to Lessee
is entitled to and does “"make-up” volumes of gas within the recoupment period called for in the gas
confract and Lessee i8 required fo give such purchaser a credit for those volumes of gas previously
peid for but not taken, then Lessor shall not be entitled to voyalty on such “make-up" gas, except to
the extent necessary for Lessor to receive its full royalty share of the market value of such gas in
accordance with Section 7.
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C. To the extent Lessor’s royaity share of oil, gas, natural gas liquids or any other
substance produced and saved from the leased premises is covered or included by Lessee in any
contract for the sale, processing or other disposition of production from or attributable to this Lease,
Lessor shall be an intended third-party beneficiary of any such cantract regardless of any provision
of such contract(s) to the contrary. Further, Lessor shall be entitled to one-fourth {1/4) of the value
of any benefits oblained by or granted to Lessee in connection with the Lessee’s execution,
amendment, modification, extension, cancellation, waiver, or seftlement of any such contsact.

11, Separstion of Liguids. All gas produced from the leased premises shall, before the same is
sold ot used for any purpose or is transporied from the leased premises he passed through a
mechanical separator system situated on the leased premises designed and operated to effect the
maximum economical recovery of Hiquid hydrocarbans (herefrom. All condensate, distillate, natural
gasoline, kerosene and all other liguid hydrocarbons and mixtures thereof produced with gas frem the
leased premises and separated from such shall be considered oil for all purposes of Section 7.A.
above.

12, Rightto Take Praduetion in Kind, Lessor shall always have the right, at any time and from

timeto lime, upon reasonable written notice to Lessee, 1o take Lessor's share of oil, gasand processed
liquids in kind, Lessor may elect to take Lessor’s gas in Kind at the well, or at the point of delivery
where Lessee delivers Lessee’s gas to any thivd party. If gas is processed, Lessor may elect to take
Lessor's share of residue gas atiributable (o production from the leased premises, at the same point
of delivery where Lessee receives its share of residue gas or has its share of residue gas delivered to
a third party. Lessor may elect to have its royalty share of processed lquids stored in fanks at the
plant or delivered into pipelines on the same basis as Lessee’s share of }iquids i3 stored or delivered,
Lessor shall reimburse Lesseo for all reasonable costs incurred by Lessee in operating or maintaining
additional facilities necessary for Lessor’s royalty gas and processed liquidsto be sepatately metered,
accounted for, and delivered to a third party, but Lessor shall not be charged for any expense in the
praduction, gathering, dehydration, separation, compression, lransportation, treatment, processing or
sterage of Lessor’s share of gas and processed liquids along with Lessee’s share of pas and processed
Tiquids,

13,  Shut-in Gas Well Payments. If afler the expiration of the primary term there is & gas well
onthe leased premises capable of producing in paylng quantities but the production thereof is shut-in,

shut~-down or suspended for lack of a market, available pipelines, or because of government
restrictions or, if it is economically inadvisable for both the Lessor and Lessee to sell gas for a time
as evidenced by a written agreement signed by both parties, then, and in any such event, Lessee may
pay as shut-in royalty on or before sixty (60) days after the date on which (8) preduction from any
such well is shut-in, shut-down or suspended; or (b) this Lease is no longer maintained by compliance
with one of the other preservation provisions hereof, whichever is the later date and thereafier at
annual intervals the sum of Twenty Five Dollars ($25.00) per net mineral acre per Producing Unit per
well, or Five Hundred Dollars ($500.00) per well which ever is greater, for each and every shut-in,
shut-down or suspended well, If such payment is made in accordance with the terms hereof, this
Lease shall not terminate, but shall continue in force for s period of one (1) year from the date of
making such shut-in payment (subject to the exceptions set out hereafler) and it will be considered
that gas is being produced from the leased premises in paying quantities within the meaning of each
periinent provision of this Lease, Provided, however, in no event shall shut-in well payments
maintain this Lesse in force for any single period exceeding two (2) yvears nor shat! Lessee be entitled
to utilize shut-in gas well payments to maintain any part of this Lease if this Lease has theretofore
been maintained in whole or in part by the payment of shut-in gas well payments for 8 cumulative
length of time exceeding four (4) years. Any shut-in royalty payment shall not be a credit against
production nor be credited with prior production royalty. Tn the event that preduction is begun or
resumed during the year following the payment of a shut-In royalty payment and is subsequently shut-
in, during such year the second annual shut-in payment shall be due and paysble on the anniversary
date of the first payment. If there is production on such first anniversary date and the well is
subsequently shut-in, shut-down or suspended, then the second shut-in payment shall be made on or
before sixty (60) days afier such new shut-in date or the Lease shall terminate, Notwithstanding
anything to the contrary set out above, a proper shut-in gas well payment will maintain the rights
granted by this Lease only to the Producing Unit(s) of such pas well(s) as if they were producing gas
in paying quantities pursuant to Section 2 above. Should such shut-in gas well payments not be nade
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in a timely manner as provided for above, then, in that event, it shall be considered for all purposes
that there is no production of gas from any such well or wells and, unless this Lense is being
maintained by another preservation provision hercof, this Leasc shall terminate automatically at
midnight on the last day provided for the payment of such shut-in royaities, argl Lessee shail
therenpon furnish to Lessor a release of all of its interest in and o the Producing Units containing a
shut-in gas well, '

14,  Ponling.

Vertical Wells, Unless Lessee obtains the prior written consent of Lessor, Lessee shall have no
authority under this Lease to pool all or any portion of the leased premises with other acreape, tracts,
Interests or leases for the purposes of drilling or producing from a vertical well,

Horizontal Wells. Lossee, at its option, is granted the right and power to pool or combine Lessor’s
interest in the leased premises, or any portion thereof, a3 to oil and gas, or either of them, with other
contiguous land, lease or leases, to form a pooled unit for a horizontal well, when in Lessee's
judgment it Is necessary ot advisable to do so in order to properly explore, develop and operate the
lensed premises in compliance with the spacing and density rules of the Railrond Commission of
Texas, or other lawful authority, or when to do 50 would, in the judgment of Lessee, promote the
conservation of the oil andfor gas in and under and that may be produced from the portion of the
leased premises to be included in such a pooled unit for a horizontal weil.

A pooled unit created for a horizontal well under this Lease may contain no more than the
lesser of:

(a)  Forty (40) acres plus the minimum additional acreage allowed for horizontal
drainholes, as set forth in Rule 86 of the Texas Rallrond Commission utilizing
the Additional Acreape Assignment Table of Rule 86 for ficlds with a density
rile of forty (40) acres or less, as set forth in Section 3.86, Chapter 3, Part 1,
Title 16, of the Texas Administrative Code; or

(b) 320 acres.

L esseeshall execute in writing an instrument identifying and deseribing the pooled acreage, the leases
and interests so pooled, the zones, subsiances, formations and depths covered by the pooled unit and
recotd such instrument in the county or counties in which the pooled land is situated. The pooled unit
shall be effective on the date such instrument is filed of record, A copy of such recorded instrument,
and all amendments thercof, shall be furnished to Lessor within thirty (30) days from and afier the
respective effective date of such instrument(s).

Production from or drilling or reworking operations on any horizontal well on such pooled
unit shall be treated as production from or drilling or reworking operations on the portion of the
lensed promises included in such pooled unit, provided, however, notwithstanding anything else in
this Lease to the contrary, production from or drilling or reworking operations on any peoled unit
established hereunder shall not be treated as or constitte produciion from, or drilling or reworking
operations on any poriion of the leased premises not included within such pooled unit, This Lease
may be continued in force and effect as to portions of the leased premises not included ina pooled
unit only as provided elsewhere in this Oil and Gas Lease.

Unless otherwise stated hercin, there shall be allocated to thiz Qil and Gas Lease the
proportion of the tofal production from the pooled unit that the pumber of surface acres covered by
this Oil and Gas Lease and included in the pooled unit bears to the total number of surface aeres in
such pooled unit; and royalties shall be paid hereunder only upon that portion of total pooled unit
production so allocated.

Any pooled unit designated by Lessee in eccordance with the provisions of this 1ease shall
automatically terminate upon the completion of a dry hale on the pooled unit or upon the cessation
of produection in commercial quantities from said paoled unit unless Lessee commences additional
operalions or restores production on the pooled unil within the applicable time period required for
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operations provided in Section 6.F, of this Lease. Lessee may dissolve a pooled unit designated in
accordance with this Lease at any time after the completion of a dry hole or cessation of production
in commercial quentities from such pooled unit.

18,  Assignability. The rights of either party hereunder may bo assigned In whole or in part and
the provisions hereof extend to the helrs, execntors, administrators, successors and assigns of the
parties hereto; provided, however, that any such assignment by Lessee shall require the prior written
consent of Lessor, provided further, however that such consent shall not be unreasonably withheld.
Lessor's consent to any assignment shall not constitute consent to any other assignment. Lessee shall
furnish Lessor a copy of any assignment made pursuant to this section, with the recording data
reflected thereon (if recorded). Assignment of this Leasc or any part thereof shall not relieve Lessee,
its assignees, or any subnssignees of any obligations hereunder, theretofore accrued or to acere in
the future; and any assignee of Lessee shall, by acceptance of such assignment, be bound by all terms
and provisions hereof. The term “assignment” as used hereln, shall include, without limitation, any
sublease, farmout, or any other agreement by which any share of the operating rights granied by this
{ case are assigned or conveyed, or agreed to be assigned or conveyed, to any other party.

No change or division in ownership of the leased premises, rentals or royalties however
accomplished shall operate to enlarge the obligations or diminish the rights of Lessee, nor shall any
such change or division be binding upon Lessee for any purpose until the person acquiring any
interast has fumished Lessee with arue and correct copy of the instrument or instruments constituting
his chain of title from Lessor.

16.  DutyloDevelop. The drilling of a well or wells within the broad language of this Lease shall
not be construcd as an agreement or construction on the part of Lessor that such drilling would
constitwte reasonable development of the leased premises, or such portion or portions thereof asmay
be in force from lime (o time, as may be necessary to reasonably explore and develop the same for
the production of oil and gas, In the cvent a well or wells producing oil or gas should be brought in
on adjacent land and draining the leased premises, Lessee agrees to drill such offsct wells as a
reasonabls prudent operator would drill under the some or similar circumstances, If oil and/or gas
are discovered on the land covered by this Lease, Lessce ageees to further develop said land covered
by this Lease as a reasonable prudent operator would under the same or similar circumstances.

17.  Suxface Damages and Restoration, Lessee’s obligations with respect to its use of the
surface eslate in the leascd premises is geverned by that certain Surface Use Agreement hetween

Lessee and the Surface Owner of cven date herewith which is incorporated herein by reference for
il purposes.

18.  Water, Lessee’srightsand intereststoutilize potable ground water from the acreage covered
by this Lease shall be restricted to those rights and inlcrests more fully described in the Surfece Use
Agreement; otherwise by this Lease, Lessee does not (expressly or by implication or by operation of
law) acquire any title to or right to use for any purpose, any waler located in, on or under the leased
premises,

19,  Divislon Qrders. Division orders or transfer orders, if executed, shall be solely for the
convenience of the parties for the purpose of confirming the extent of Lessor's interest in production
of ol and gas from the leased premises. No term or provision of this Lease shall be altered, amended,
extended or ratified by any division order or transfer order. Any amendment, alteration, extension
or ratification of this Lease or of any term or provision of this Lease shall be made by an instrument
inwritingclearly denominated as to its purpose and effect, describing the specific terms or provisions
of the Lease affected and the proposed change or modification, and executed by the party against
whom the amendment, alleration, extension, or ratification is to be enforced, any amendment,
alteration, extension ot ralification not so drafted and executed ghall ba of no force or effect.

20, atio fro
A. Lessee shall furnish to the designnted representative of Lessor (such representative
initially designated to be Jacqueline Montoya of Las Vegas, Nevada, at or within the times indicated,

a true and carrect copy of cach of the following:
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(i)  Any contract under which gas is sold or processed and any amendment to contract,
within thirty (30) days afler entering into the conteact or amendment.

(iiy  Each week, the dally drilling reports covering each well being drilled on the lcased
premises during the preceding week,

i)y  Simultaneouslywith its filing, any document affecting the leased premisesand which
is filed by Lessee with the Texas Railroad Commission or any other regulatory agency.

(iv)  As soon as completed, final prints of all driller’s logs, electrical logs and surveys
obtained in drilling any well on the leased premises, any core analysis and test results obtained from
any well on the leased premises, and Lessee’s interpretation of all data obtained in Lessee’s
explomtion operations on the leased premises.

(v)  Assoon asobtained by or on behalf of or made available to Lessee, any titlc opinion
covering all or any part of the leased premises and obtained by or on behalf of or made available to
Lessee while this Lease is in effect.

(vi)  Ag soon as entered into, any permitied farm out agreement which is not filed for
record,

(vil) With each royalty payment, a check stub, schedule, summary or other remittance
advice showing the production period covered by the payment, gross production for the period, the
amounts of any deductions and the amount of royalty being paid,

B, Lessee shall fumish 1o Lessor, a3 soon as the recording data is available forinclusion,
a true and correct photocopy of this Lease, any release of this Lease in whole or in pari, any permitted
farm out agreement which is filed for record and any permitted assignment of this Lease in whole or
in part, In each case where such instruments are to be recorded, the copy previded to Lessor shall
reflect the recording dala for such instrument.

C. Lessor, st Lessor's risk, shall have access to the derrick floor and all other arens at ali
times during any operations condusted by Lessee on the land, Lessee shall advise Lessor of the size
of chokes installed on =all producing wells on the leased premises at all times, together with
appropriate pressure information to permit Lessor to check the rate of production from the wells.
Lessor shall have the right to strap all storage tanks and reed and check all meters and charnts affixed
to any producing well at reasonable times without previous notice to Lessee, and Lessor may, at
Lessor’s expense, install check meters on or otherwise check any producing well or wells located on
the leased premises.

D.  During Lessee’sregular office hours, Lessor shall have access to and may inspect and
copy all information concerning the drilling, coring, testing and completing of all wells, including the
driller's log and all electrical logs and surveys, and all accounting books and records, production
charts, records and Information, concerning the production, transpertation and marketing of oil and
gas from the leased premises, and during and for five (5) years aller expiration of the primary term
of this Lease, all of the following data obtained as a result of Lessee’s operations under this lease:
all seismic, gravity meter and similar exploration data obtained by Lessee in its exploration of the
leased premises so as to permit Lessor to make its own evaluation and interpretation of the data,

E. Lessee shall notify Lessor at least thirty (30) days in advance (exclusive of Saturdays,
Sundays and legal holidays) of the time and dale of the proposed plugging of any well which has
produeed, 50 as to allow Lessor to observe and inspect the plugging eperations,

21, INDEMNIFICATION. LESSEE, ITS SUCCESSORS AND ASSIGNS, AGREE TO
INDEMNIFY, DEFEND AND HOLD LESSOR HARMLESS FROM AND AGAINST ANY
AND ALL CLAIMS, LOSSES, LIABILITIES, FINES, COSTS, EXPENSES (INCLUDING
REASONABLE ATTORNEYS FEES AND LITIGATION EXPENSES) (COLLECTIVELY
“CLAIMS"”) RESULTING FROM OR ARISING OUT OF OR IN CONNECTION WITH
OPERATIONS OF OR FOR LESSEE, ITS AGENTS, CONTRACTORS, OR
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SUBCONTRACTORS HEREUNDER, INCLUDING CLAIMS ARISING OUT OF LESSOR'S
NEGLIGENCE PROVIDED HOWEVER, THAT THE LESSEE'S OBLIGATIONS UNDER
THIS SECTION 21 SHALL NOT APPLY TO CLAIMS THAT ARISE SOLELY OUT OF
LESSOR’S GROSSNEGLIGENCE OR WILLFUL MISCONDUCT, THIS PROVISIONAND
ITS INDEMNITIES SHALIL SURVIVE THE TERMINATION OF THIS LEASE AND
SHALL INURE TO THE BENEFIT OF AND BE BINDING UPON THE RESPECTIVE
SUCCESSORS, HEIRS AND ASSIGNS OF LESSOR AND LESSEE,

22,  Specis] Warranty of Title. Lessor warrants title to the undivided fractional mineral fee
interest it owns of record as of the date of this Lease and which is covered by this Leass subject to
the reservations, exceptions and other provisions hereof, unto Lessee from and against the claims of
persons ¢laiming or to claim the same or any part thereof during the term of this Lease by, through
and under Lessor, bt not otherwise. Lessor agrees that Lessee, at {ts option after Lessee has given
Lessor sixty (60) days' written notice, may discharge any tax, mortgage or other lien upon Lessor’s
interest in the lease premises, cither in whole or in part, and in the event Lessee does so, it shall be
subropated 1o such lien with right to enforce same, subject to any defenses of Lessor, and apply
royalties gecruing hereunder toward salisfying same.

. 24 p Intere [t is agreed that if Lessor owns
an inferest in ol and gas in and under any of the fensed prﬂmises which is less than the entire oil and
gas fee simple estate, then the royalties on preduction shall each be reduced by the proportion thereof
which the mineral fes estate of Lessor in such land bears to the entive mineral fee estate, provided that
in no event shall there by any refund of any amounts previously poid to Lessor as bonus, or shut-in

gas well payments.

24. ATIONS. LESSEE,
ITS SUCCESSORS AND ASSIGNS, BY l’I‘S ACCEPTANCE OF THIS LEASE, HEREBY
AGREES TO COMPLY WITH ALL APPLICABLE LAWS, RULES AND REGULATIONS
ANDHEREBY ASSUMES FULL RESPONSIBILITY FOR, AND AGREES TO INDEMNIFY,
DEFEND AND HOLD HARMLESS, LESSOR FROM AND AGAINST ANY LOSS,
LIABILITY, CLAIM, FINE, EXPENSE AND COSTS (INCLUDING REASONABLE
ATTORNEYS FEES AND LITIGATION EXPENSES) AND CAUSE OF ACTION
{(COLLECTIVELY “ENVIRONMENTAL CLAIMS") CAUSED BY OR ARISING OUT OF
THE VIOLATION (OR DEFENSE OF THE ALLEGED VIOLATION) OF ANY FEDERAL,
STATE OR LOCAL LAWS, RULES ORREGULATIONS APPLICABLE TO ANY WASTE
MATERIAL, DRILLING MATTER OR FLUID OR ANY HAZARDOUS OR TOXIC
SUBSTANCES RELEASED OR CAUSED TO BE RELEASED BY LESSEE OR LESSEE'S
AGENTS, OR INDEPENDENT CONTRACTORS FROM THE LEASED FREMISES
HEREUNDER INTO THE ATMOSPHERE OR INTO ORUPON THE LEASED PREMISES
OR ANY WATER COURSE OR BODY OF WATER, INCLUDING GROUND WATER,
INCLUDING ENVIRONMENTAL CLATMS ARISING OUT OF LESSOR'S NEGLIGENCE;
PROVIDED, HOWEVER, THAT LESSEE'S OBLIGATIONS UNDER THIS SECTION 24
DO NOT APPLY TO ENVIRONMENTAL CLAIMS THAT ARISE SOLELY OUT OF
LESSOR’S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT. ADDITIONALLY,
UPONRECEIVING ANY NOTICE REGARDING ANY ENVIRONMENTAL, POLLUTION
OR CONTAMINATION PROBLEM OR VIOLATION OF ANY LAW, RULE OR
REGULATION, LESSEE WILL FORWARD A COPY TO LESSOR BY CERTIFIED MAIL,
THIS PROVISION AND ITS INDEMNITIES SHALL SURVIVE THE TERMINATION OF
THIS LEASE, AND SHALL INURE TO THE BENEFIT OF AND BE BINDING UPON THE
RESPECTIVE SUCCESSORS, HEIRS AND ASSIGNS OF LESSOR AND LESSEE.

25,  NoSalt Water or Waste Injection Wells, Lessee shall not be permiited to dispose of salt

water or produced wastes or wastes of any kind into any formation or strata on this Lease, provided
however Lessee may inject salt wates produced from the leased premises into a well lecated thereon
that has been drilled by Lessce or an existing wellbore that Lessee has converted into a disposal well,
provided that Lessor’s written consent is first oblalned (such consent not to be unreasonably
withheld). If and when requested by Lessor, Lessee shall demonstrate to Lessor's reasonable
satisfaction that any such disposal or injection weltl is in compliance with all relevant laws and
regulations concerning protection of ground water resources.
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26, Timely Plngeing and Absndonment of Wells. Without prior written consent of the Lessor,
Lessee shall not atlow any well located on the leased premises to remain in a shut-in, temporerily
abandoned or otherwiss non-productive state for a period of more than twelve (12) months without
beginning plugging and abandonment operations with respect fo the well and restoring the Jocation,
and providing that these procedures must be completed within two (2) months of their initlation. The
only exception to thig shall be gas wells eapable of production which are shut-in pursuant to the
provisions above regarding shut-in gas well payments, and for which shut-in gas well payments are
being mede in accordance with those same provisions. The obligations of Lessee, (and the
concomitant rights of the Lessor), under this provision concerning the proper plugging and
abandonment of wells and restoration of the surface of the leased premises shall survive the
termination of this Lease, and shall inure to the benefit of and be binding upon the respective
successors, heirs and assigns of Lessor and Lessee,

27, Alteration/Modification. The terms of this Lense cannot be altered or amended except by
a wriiten instrument clearly demonstrating such purpose and effect, and executed by both parties to
this Lease, The written instrument shall describe the specific terms or provisions being altered and
the proposed medification or change thereto. Any notation or legend attached to a royalty check shall
be null and void and without legal significance for the purpose of altering this Lease,

28.  RecordingMemorapdum. Itisunderstood and agreed that Lessee may, ifit so chooses, file
aMemorandumofthis Lease inthe real propertyrecords of Upton County, Texas, such Memorandum
to describe the Lensed Premises and identify the primary term and Lessor(s) and Lessee(s) who
execute this Lease, Such arecording Memorandum will be executed and acknowledged by each of
the parties hereto and shall disclose the existence of the continuous development program called for
in this Lease,

29,  Countexrparts, This Lease may be executed in multiple counterparis each of which shalj be
deemed to be an original and all of which when taken together shall constitute one and the same
instrument,

30. GOVERNING LAW; VENUE, THIS LEASE SHALL BE CONSTRUED UNDER THE
LAWS OF THB STATE OF TEXAS. THE VENUE FOR ANY ACTION TO ENFORCE OR

CONSTRUE THE TERMS AND PROVISIONS OF THIS LEASE SHALL BE IN THE STATE
COURTS OF UPTON COUNTY, TEXAS.

31 Separate Tracts/No Communitizatlon, [fthis lease now or hereafler covers separate tracts,

na pasling or unitization of royalty interest as between any such separate tracts in intended or shall

be implied, or result from, the inclusion of such separate tracls within this Lease. As used in this,

paragraph, the words “separate tract” mean any tract with royalty ownership differing, now or
hereafler, ¢lther as to the parties or amounts, from that as to any other part of the leased premises.
Lessor has included multiple tracts under this Lease for the convenience of Lessor and Lesses, with
the express agreement and stipulation that this Lease {8 not 8 “community lease” and that no
communitization of royalty interest shall occur and that each separate tract shall be, for purposes of
caleulating and paylng of royalty interest, considered a separate lease,

32, Lease Banug for Fxcens Acreage. In the event during the primary term of this Lease it iy
discovered by Lessor or Lessee that this Lease actually covers more net mineral acres in the leased
premises than such parties believed to be covered by this Lease at the time of its execution and
delivery, and Lessor provides reasonable documentary proof of the existence of such excess net
mineral acresge, then and in that event Lessee agrees to pay to Lessor an additional fease bonus
consideration equal to the sum arrived at by multiplying the number of excess net mineral acres times
the agreed per acre lease bonus consideration paid at the time of the execution and delivery of this
Lease,

33. Nofiges. Any notice permitted or required under the terms and provisions of this Lease shali
be in writing signed by or on behalf of the party giving notice and propetly addressed and delivered
to the reciplent party utilizing the following address and contact information. Each notics under this
Lease shall bo sent by certified mail, return receipt requested, by facsimile transmission (fax), or by
commercinl overnight courier. A notlce sent by mai! shall be deemed 10 have been recelved (if
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properly addressed, with postage prepaid) nio later than three (3) Business Daysafter it is postmarked,
while notices sent by commercial overnight courier shall be deemed to have been delivered when
actually received.

Notlces to the Lessor(s) and Lessee(s) respectively, shall be addressed as follows:

1£30 Lessor:
Eleanor C. Hartman, Individuaily and as
Trustee of the W, N. Connell and
Maijorie T. Connell Living Trust
Agreement dated May 18, 1972

P.O. Box 710

Las Vegas, Nevada 89125-0710

Ifto Lessee:
Apache Corporation

303 Veterang Alrpark Lane, Suite 3000
Midland, Texas 79705

N WITNESS WHEREOF, this instrument ig dated ns of the date first written above.

THE STATE OF NEVADA §

COUNTY OF CLARK

§
8§

Eleanor C, Hartman, Individusily and as
Trustee of the W. N. Connell and Marjori W
T. Connell Living Trust under Trust

Agreement dated May 18, 1972

LESSEE,
APACHE CORPORATION

i
The foregoing instrument was scknowledged before me this 4 day of April, 2012, by
Eleanor C. Hartman, Individually and as Trustee of the W. N, Conneli and Marjorie T. Conngll Living

Trust under Trust Agreement dated May 18, 1972,

{SEAL)

" NOTARY PUBLIC
) BTATE OF NEVADA
*??/ My Commission Bxplres: 10:20-18
Urce Cortcate No: 11-6077-1

MiConnelNOil end Gos Lease-Connedl Living Trust-Apached.wpd
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Notary Public in and for 1he State of Worad
Printed Name of Notary:ﬁ c.?__\ﬁ; o ;l\ ;g.r
My commission Expires:_l¢ez ~ 2¢ - ¢
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THE STATE OF TEXAS  §

couNTY OPR D

. The foregqing instrument was acknowledged before me this L day of April, 2012, by
ASAEML&MM&& of Apache Corporation, a2 Delaware
corporation, on behalf of said corporation,
RENEE JORNSON |
Notary Public __

STATEOF TEXAS -
Conum, Bxp. Aug 12, 2014

Public in and for the State of . e\
Printed Name of Notary; A&A;h i Yerete &L\Wﬂu

My commission Expires:_( 3, = AY ,:';b}l_z\
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ADDENDUM TO:
OIL AND GAS LEASE

Replace addresses in paragraph 33 Notices on Page 14.
SIGNED 4-4-2012

Notices to Lessor and Lessee(s), respectfully, shall be addressed as follows:

If to Lessor:

Eleanor C. Hartman, Individually and as Trustee of the
W, N. Connell and Marjorie T. Connell

Living Trust under Trust Agreement dated May 18, 1972
8635 West Sahara Avenue, #549

The Lakes, Nevada 89117-5858

if to Lessee:

Apache Corporation 303 Veterans Airpark Lane, Suite 3000 Midland, Texas 79705

LESSEE LESSOR
APACHE CORPORATION

BY: /7:;;7—\4 [ dmia: BY:‘:&M_G_'H@&[QM
K NAME:‘?;‘?,;%? P Lsree %

2

T Title: ATTORNEY /v FALT Eleanor C. Hartman, individually and as Trustee of the

W. N. Connell and Marjorie T. Connell
Living Trust Agreement dated May 18, 1972
8635 Woest Sahara Avenue, #549

State of TEXAS The Lakes, Nevada 89117-5858
County of MIDLAND

NOTARY Nevada
The foregoing instrument was acknowledged before me <2 e A

this 10" day of luly, 2012, by Timothy R. Custer, Attorney Cavm &9 C,l

In Fact of Apache Corporation, a Delaware corporation, on _}% 5 {Doctamain "‘t o ays ,Z}Q_V{M HJ[Q.KJEQ.A/

behalf of said corporation. l)&y\‘_ WA
Q.

HHis ol 2018, b
N oA, fedut & leapar- ¢ H:;h?\ﬂo;:d\ s

Notary Public in and for the State of Texas
Printed Name of Notary:Melgga L. Dimit %»M
My commission expires: "l!‘i’ [2013 ‘{';,,.7 Qﬁs [1e

; DENNIS HANSON
BERA Notary Public Stato of Nevada
=) No. 00-40648-)

4 ‘ My oppl. oxp. March 1, 2014

MELISSA L. DIMIT
Notary Public

STATE OF TEXAS
My Comm. Exp. Sep. 09, 2013
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28

EXHIBIT H

Petition To Assume Jurisdiction Over Trust; Confirm Trustee; And Construe And Reform Trust and
Certificate Of Mailing in the matter of the W. N. Connell And Marjorie T. Connell Living Trust
dated May 18, 1972 in the District Court of Clark County, Nevada, Case No. P-09-066425-T
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A

| /Jv "PET
5 MARXK A. SOLOMON, ESQ.
Nevada State Bar No. 00418 AT IR TP N 1% 2008
3|l BRIAN K. STEADMAN, ESQ. ao 17 12 fCO3 AUG 17
Nevada State Bar No. 10771 o PR Vs
4l SOLOMON DWIGGINS & FREER, LTD. ,/ ﬂf’ _:,'_.‘..:F-._‘, ) / CLERK Mﬁ'f
s 9060 W. Cheyenne Avenue CLERD OF AL CLURT
Las Vegas, Nevada 89129
6 Telephone: 702.853.5483
Facsimile; 702.853.5485
7
8} Attorneys for ELEANOR C. AMERN, Petilioner
9
DISTRICT COURT
10
. CLARK COUNTY, NEVADA (O(O 5 -
12 In the Matter of the ) Case No. P00 Q Oq O L\a
i1 y PCI \_\
13|l THEW. N, CONNELL AND MARJORIET. }
CONNELL LIVING TRUST, )
14§ Dated May 18, 1972 )
15 } Date of Hearing: September 4, 2009
| An Intervivos lrirevocable Trust. } Time of Hearing: 9:30 a.m.
16} — )
17 PETITIONTO AgéUME JURISDICTION OVER TrUST: CONFIRM TRUSTEEL
8 AND CONSTRUE AND REFORM TRUST
19 Petitioner, ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL HARTMAN
20“ (“Petitioner”), as successor Trustee of THE W. N. CONNELLAND MARJORIET. CONNELL LIVING
21| TRUST, dated May 18, 1972 (the “Trust™), by and through counsel Mark A, Solomon, Esq., of the law
i
22

23

24!

25
26

J."QZVQQD“SQ“' d

. VI
d

g firm of SOLOMON DWIGGINS & FREER, LTD., hereby respectfully petitions this Court (o assume

jurisdiction over the Trust, 10 confirm the Petitioner as Trustee of the Trust and any and all sub-trusts

} created under the Trust, to consirué the Trust, and for an order reforming the distributions to the

( beneficiaries after the death of the Petitioner and the provisions appointing the successor Trustee.

) 27‘ Pursuant 10 Nevada Revised Statutes ("NRS") 153.03 1{b), (¢), and {n), 155.140, 164.050, 164,010, and
L 28]
Page 1 of 18 @EW‘
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1l 164.015, Petitioner alleges as follows:

2
L .
3 [‘ ‘ PETITION TO ASSUME JURISDICTION OVER TRUST AND CONFIRM THE APPOINTMENT
: OF PETITIONER AS TRUSTEE
4 . .
L. W. N. CONNELL and MARJORIE T. CONNELL (“MARJORIE™), husband and wife, as

o

-*I the grantors (“Grantors”) and initial trustees, established the Trust on May 18, 1972, a copy of which i8

attached {o this Petition as Exhibit “1.”

6

7

8| 5 w.N.CONNELL died on November24, 1979, and wes survived by bis wife, MARJORIE.
9

7 A copy of W. N. CONNELL'’s death certificate' is attached hereto as Exhibit ©2.”
10

o ——

, l" 3. "The Petitioner is W, N. CONNELL’s only surviving child. MARJORIE had-n¢ children

12 ‘ during her lifetime, but formally adopted the Petitioner.

13 4. Pursuant to Article Twelfth, upon W. N, CONNELL’s death, MARJORIE was named as the

14 ‘ successor Trustee, See, Tfust, Ex. 1, atpg 13.

B 5. Pursuant to Section Cof Article Second and Article Third, upon W. N. CONNELL’s death,

16
the Trust was divided between Trust No. 2 and Trust No. 3. MARJORIE served as successor Trustee of

17

13 the Trust, including Trust No. 2 and Trust No. 3, unti] her death.

19‘l 0. On May 6, 1980, the Petitioncr was named as Co-Trustee of the Trust, as is indicated in the

20l Substitution of Trustee, attached hereto as Exhibit 3.7 The Petitioner served as Co-Trustee until the

21|} death of MARJORIE.
7

7. | MARJORIE died on May 1, 2009. A copy of MARJORIE’s death certificate? is attached

[asinniieioieto it R AP SR

23
hereto as Exhibit “4.”

5 g pursuant to Article Twelfth, upon the death or incapacity of both W. N. CONNELL and

26
77 ! The social seourity number has been redacted.
or 2 The social security number has been redacied.
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1 MARJORIE, the Petitioner is 10 serve as successor Trustee. See, Trust; Ex. 1,atpg. 13. The Petitioner

2| is cutrently serving as sole Trustee of the Trust, including Trust No. 2 and Trust No. 3.

. 9. The Petitioner is custently residing in Clark County, Nevada. The Trust is currently being
5 administered in Clark County, Nevada. |
| 6}] 10, S‘ection F of Article B ghth states as follows:
7“ F. Applicable Law. This Trust Agreement is executed under the
laws of the State of Nevada and shall in all respects be governed by the laws of

8 the State of Nevada.

9 . .
_ 11. NRS 164.010(1) and (2) provides in pertinent part as follows:
10 |
1. Upon the petition of any person appointed astrustee of anexpress
1 trust by any instrument other than a will . . . the district court of the county in
2 which the trustee resides or conducts business, or in which the trust has been
' domiciled, shall consider the application to confixm the appointment of the
131 trustee and specify the manner in which the trustee must qualify. Thereafter the
# court has jurisdiction of the trustasa proceeding in rem.
14
15 2. I the court grants the petition, it may consider at the same time
| ' any petition for nstructions filed with the petition for confirmatiof.
16 ‘
lf 12.  Iltisappropriate for this Courtto confirm Petitioner as Trustee since the Trust designates her
17 . _
(s to serve as successor Trustee upon the Jeath of both W. N, CONNELL and MARJORIE death.
19 13.  Further, in rem jurisdiction over the Trust is proper since the Trust is domiciled and being

201 administered in Nevada.

21 14.  Therefore, this Courisho uld confirm the appointment ofthe Petitioneras Trustee of the Trust
22 , e -

“ and exercise in rem jurisdiction over the Trust.
23

1L

24 PETITION TO CONSTRUE AND REFGRM TRUST
25 {5.  Pursuant to Section C of Anticle Second and Article Third, upon W. N. CONNELL’s death,
26

MARJORIE, as the Trustee, alloca-@o Trust No. 3: (1) MARJORIE’s separaie interest in the trust
27 o

o estate; (2) MARJORIE’s one-half () interest in the community property of the trust estate; and (3) an
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."*'\
.
. L

1]} amount of property which qualified for the maximum marital deduction allowed for federal estale tax

2 purposes, reduced by the total of any other amounts allowed under the Internal Revenue Code {"IRC™)

‘ as federal estate tax credits. MARJORIE allocated to Trust No. 2 the balance of the Trust assels. See,

“ Trust, Ex. 1, at pgs. 2 and 3.

commenly known as an “AB” trust, where upon the death of the first settlor, an amount equal to the

4

5

6 16, The division of the Trust into Trust No. 2 and Trust No. 3 is sinilar to a type of trust
7

8

federal estate tax exemption is allocated to a credit shelter type trust with the remaining assets aliocated
to a trust for the surviving spouse. In a standard AB trust, the assets allocated 1o the credit shelter trust

are for the benefit of the deceased spouse’s beneficiaries while the remaining assels are for the benefit
11 '

12 of the surviving spouse.

13 17. Indeed, Trust No. 2 was drafted in such a manner as to benefit both the Petitioner and

14| MARIORIE, who would typically be W. N. CONNELL's beneficiaries. Additionally, Trust No. 3 was

IS\ for MARJORIE's benefit during her lifetime, and, more importantly, MARJORIE retained the

16 :
1 testamentary power to appoint the balance of Trust No. 3 to her estate orto any PErson or persons. See,

17

Trust, Ex. 1, at pg. 6.’
18 pE S
19 18.  Asof the death of MARJORIE, Trust No. 2 owned {and and oil and gas shares in reserves

»0oll and income located in Upton County, Texas (the “Oil Assets”). The Oil Assets have not been valued for

21|l some time, but are estimated to be worth approximately $700,000.

22 : . ,
19.  Pursuant to Article Fourth, which Article governs the administration of Trust No. 2, all
23 | |
sacome from the Qil Assets is to be paid to the Petitioner as the “Residual Beneficiary” during her
24
25 L : .
’ MARJORIE exercised this power of appointment prior to her death as indicated in
26 Article Four of the Last Will and Testament of MARJORIE, dated January 7, 2008. A copy of

MARJORIE's Last Will and Testament is attached hereto as Exhibit "'5." The beneficiary of the
27 . . - : . .
exercise of the power of appeintment was the MTC Living Trust, which contains provisions for the

28 benefit of the Petitioner’s issue.
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1} tifetime.! Such income has been paid to the Petitioner since the creation of Trust No. 2 after W. N.

CONNELL’s death.

3 .
{‘ 20.  Section B of Article Fourth, governing Trust No. 2, provides as follows:

' | B, Income. . . . In the event that the [Petitioner] predeceases
5 “ [MARJORIE], the [Petitionet’s] right to receive income hereunder shall be paid
6 1o or for the benefit of her living children and the issue of any deceased child by
right of representation; or in the event she dies without leaving issue, her income

7 }ights hereunder shall become those of [IMARJORIE}.

|

8 See, Trust, EX. 1, at pg. 4.

0
71.  Although TrustNo. 2 provides for a contingent distribution of the income from Trust No. 2
10
. in the event that the Petitioner predeceased MARJORIE, no provision is made as to the final distribution
12 of Trust No. 2 after the death of the Petitioner, in the event that MARJORIE predeceased the Petitioner.
13 22.  Upon assuming jurisdiction of a trust, this Court "has exclusive jurisdiction” over
14” proceedings to construe the terms of the trust and declare the riphts of the parties, including "any
b5 appropriate relief provided for with regards to a testamentary trust in NRS 153.031." Sece, NRS
16
164.015(1). NRS 153.031 provides, in pertinent part:
17
13 1. A trustee or beneficiary may petition the court regarding any
‘ aspect of the affairs of the trust, including:
19
* (b) Determining the construction of the trust instrument;
20
ook ¥
21 {e) Ascertaining beheficiaries and determining to whom propetty is
oY) to pass or be delivered upon final or partial termination of the trust, to the extent
not provided in the trust instrurnent;
23
24
25 A Section B of Article Fourth also states that all income received by Trust No. 2, other
_ than that received from the Oil Assets, is to be paid to MARJORIE. However, as the sole asset of
26 Trust No. 2 consists of the O1l Assels, this provision is inapplicable. Additionally, Trust No. 2
27 granted to MARJORIE the power-to appoint and/or invade the principal of Trust No. 2 during her
lifetime. See, Trust, Ex. 1, atpg. 5 Petitioner is informed and belicves that MARJORIE did not
28 exercise her power of appointment nOr Was the principal invaded for her benefit during her lifetime.
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Bl a trust extends to situ

drafting error renders

13“ trust).

18]

200l So. 2d 442 (Fla. Dist. Ct. App. sth Dist. 2002), review denied, 845 So. 2d 892 (Fla. 2003).

21 25 If,dueto
22

23

24

eyt et

25

28

(n)  Approving or directing the.modiﬂ cation of termination of the trust[.]
23. A trust instrumer;t may be reformed to conform with the settlor's int.e,nt, which may be
ascertained from the trust instrument as a whole. See, Sheinkopf'v. Bornstein, 823 N.E.2d 372 (Mass.
6 ,2005); see also, Dassort v. Paiterson, 440 Mass, 1039, 802 N.E.2d 553 (2004) (A trust instrument may

71 be reformed to conform with the settlor's intent.) The equitable power of the court to modify or reform

2d 887 (4th Dist. 1998) (Recognizing the common law equitable power and the statutory authority of the

court to alter administrative or distributive provisions of trust where necessary to accomplish purpose of

14 24.  On the application of the trustee Of one Or more beneficiaries, the court possEsSes and
frequently exercises the power to modify the terms of the trust in order to effectuate the accomplishment
of the purposes of the settlor. See generally, Bogert on Prusts and Trustees, §994; Restatement, Third,
Trusts, §62. The court has equitable power to order reformation of a trust; and, once the court acquires

19 jurisdiction, 1t1s authorized to administer full, complete, and final celief. See, Schroeder v. Gebharl, 825

settlor or other interested party may maintain a suit in equity to have the instrument reformed so that it
will contain the terms that wére actually agreed upon of that reflect the settlor’s actual intent. See,
Restatement, Second, Trusts, §333. See also, Restatement, Third, Trusts, §62.

96 26.  The Petitioner is informed and believes that the failure to provide for distribution upon

271l Petitioner's death is an omission due to scrivener error. Indecd, the Trust as a whole appears to be an

o K

ations where trust instrument contains some expression of trustor's intention, but

that expression ambiguous. See, Ike v. Doaolittle, 61 Cal. App. 4th 51, 70 Cal. Rptr.

a mistake, the trust does not contain the terms that were intended by the settlor, the
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4

numerous other contingencies for the disposition of Trust No. 2, but appears to omit a provision for

8 | 28.
9
(0

}| 29.
3
12

13“ Trust No. 2 provides that, if the Petitioner predeceased MARJORIE leaving no issue, that MARJORIE

16
f issue.
17
30.
18

20
21
22
2]
24|
25
26
27
28

1] “AB” type trust whereby each spouse designates the beneficiaries they intend to receive such spouse’s

share, but, in the case of the Trust, the final dispositive provisions of Trust No. 2 were omitied.

27.

alternate disposition in the current situation - where MARJORIE predeceased the Petitioner. See, Trust,

7 Ex. 1, at pgs. 4 and 5.

can be derived from the contingent dispositions of Trust No. 2 and the dispositve terms of Trust No. 3.
7 js to be distributed to the Petitioner's issue if the Petitioner predeceased MARI ORIE. Additionally,
141 be entitled to the income from the Oil Asset. These provisions show the Grantors had an overall

!
15 dispositive model for Trust No. 2 in mind, which included not only the Petitioner, but the Petitioner’s

jg| made in for Trust No. 3 for the contingency of MARJORIE predeceasing the Petitioner, as follows:

See, Trust, Ex. 1, at pg. 6.
31

of both W. N. CONNELL and MARJORIE, the balance of Trust No. 3, if not otherwise appointed, 1s to

Indeed, Article Fourth of the Trust, governing Trust No. 2 makes adequate provision for

The Grantors’ intent as to the final disposition of Trist No. 2 after the death of the Petitioner

Section B of Article Fourth, governing Trust No. 2, provides that the incomne from Trust No,

As outlined in Section D of Article Fifth, governing Trust No. 3, adequate provisions are

D.  Deathof Surviver. Uponthe death of the Survivor, the Trustee
shall distribute the trust estate in accordance with and to the extent provided by
the Survivor's exercise of his or her power of appointment.

If, and to the extent that the Survivor shall fail to effectively gxercise the
foregoing power of appointment, the principal and undistributed income of Trust
No. 3 shall, upon his or her death, be distributed to the Residual Beneficiary, or

to the heirs of her body if she 1s not then living.

Moreover, Section D of Article Fifth, govemning Trust No. 3, provides that, upon the death
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11
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14
15
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e distributed to the Petitioner o, if she is not living, then 1o her heirs. This provision clearly shows the

Grantors® overall intent that the assels be vested in remainder beneficiaries, in particular the Petitioner

and her heirs.

72, Bringing together the dispositive provisions of Trust No. 2 and Trust No. 3, the Grantors’
intentions can be derived as follows: that, upon the death of the Petitioner, the balance of Trust No. 2 is
1o vest in the Petitioner’s heirs.

33, Based on the terms of the Trust, the Petitioner requests that this Court: (1) construe the Trust
to provide that if 1s the 'mt.em of W. N. CONNELL and MARJORIE T. CONNELL, a8 Grantors, to
distribute the residue of Trust No. 2 to ELEANOR C, AHERN's heirs upon her death:® and (2) reform
Trust No. 2 in accordance with such intention by adding new Sections wp » <R 4G,” and “H” to Article

Fourth as follows:

E, Distribution Upon Death of both the Survivor and_the Residyal
Beneficlary. Upon the death of both the Survivor and the Residual Beneficiary,
the Trustee shall divide the balance of Trust No. 2 info tWo equal shares, as

follows:

1 One (1) equal share shall be distributed, outright and free of
trust, to the Residual Beneficiary's daughter, JACQUELINE M. MONTOY4, if
she is then living. Subject 1o Section () below, if; as of the date of the Residual
Beneficiary's death, JAC QUELINE M. MONTOYA is nof then living, then said
equal share shall be distributed 10 JACQUELINE M, MONTOQYA's then living
issue, by right of representation. Fach share created pursuant to this Section
E(1) of Article Fourth for the benefil of the issue of JACOQUELINE M.
MONTOYA shall be held as a separate trust ("Beneficiary’s Share") for the
benefit of such issue ( "Beneficiary™) o be held by the Trusiee, administered and
further distributed pursuant to Seclion G of this Article Fourth.

2. One (1) equal share shall be distributed, outright and free of
trust, to the Residual Beneficiary's daughter, KATHR YN A. BOUVIER, if she is
then living. Subject to Section (F) below, if, as of the date of the Residual
Beneficiary's death, KA THRYN A. BOUVIER is not then living, then said equal

> The Petitioner’s heirs as of the date of this Petition are her two (2) daughters,
JACQUELINE M. MONTOVYA and KATHRYN A. BOUVIER.
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share shall be distributed 10 KATHRYN A. BOUVIER's then living issue, by
right of representation. Each share created pursuant [0 this Section E(2) of
Article Fourth for the benefit of the issue of KATHRYN A. BOUVIER shall be

held as a separate trust { "Beneficiary's Share”) for the benefil of such issue
("Beneficiary") 10 be held by the Trusiee, administered and further distributed

pursuant 1o Section G of this Article F ourth.

3. In the event that both JA CQUELINE M. MONTOYA and
KATHRYN A. BOUVIER predecease the Grantors, leaving no issue, and having
failed 1o exercise the testamentary power of appoiniment pursuant (o Section (F)
below, then the balance shall be Jistributed in accordance with Article Eleventh

herein.

F Power of Appointment. In the evenl that JACQUELINE M. MONTOYA
or KATHRYN A. BOUVIER predeceases the Residual Beneficiary, upon the
death of the Residual Beneficiary, the Trusiee shall distribute such beneficiary’s
equal share to or inirusi for such one or more persons or organizations and in
such manner and proportions as such beneficiary may appoint by her will or
revocable trust making specific reference to this general power of appointment.

G. Management of Beneficiary’s Shares. Until a Beneficiary has attained
the age of twenty-ong (21 ) years, the Trustee may distribute to or apply for the
benefit of such Beneficiary S0 much of the income or principal from such
Beneficiary's Share as the Trustee determines, in the Trustee's sole discretion,
is necessary lo provide for his or her health, education, maintenance, and
supporl. In addition, the Trusiee may make the following discretionary
distributions.

1. [nvestment in Business. The Trustee may, in the Trusiee's sole
discretion, apply the principal or income of such Beneficiary's Share for the
purpose of investing in 4 business or profession operated by, or (0 be operated
by, such Beneficiary and to be owned by the Beneficiary’s Share.

2. Acquisition of Residences. The Trustee may, inthe Trustee's sole
discretion, apply the income and principal of such Beneficiary's Share for the
purpose of purchasing one or more residences to be owned by the Beneficiury’s
Share and used and occupied by such Beneficiary and his or her family,
including a primary residence, seasonal residence or otherwise. In the case of
any residence owned by the Beneficiary's Share, and in the Trustee's sole
discretion, such Beneficiary may 0ccupy and use such residence withoul rent or
any other financial obligation for the payment of the laxes, insurance payments,
maintenance costs and other expenses required in order to keep such residences
in proper repair und free of liens.

3. Use of Tangible Trust Assels. The Trustee, inthe Trusiee’s sole
discretion, may grant Such Beneficiary the right to the use, possession and
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enjoyment of all of the tangible personal properiy held by such Beneficiary’s
Share, withoui financial obligation for the use of such property.

4. Disiribulion of Beneficiary's Share. Upona Beneficiary attaining
the age of twenly-one (21), the Trustee shall distribute to him or her, oulright
and free of trust, ihe remaining principal and accumulated income of that
Beneficiary's Share. If the Beneficiary has already reached the age of
twenty-one (21) at the time of the creation of the Beneficiary’s Share, then the
Trustee shall, upon making the division, distribute, outright and free of trust, 10
the Beneficiary the balance of such Beneficiary's Share.

5. Distribution Upon Death of Beneficiary. [fany Beneficiary shall
die priot to the complete distribution of such Bengficiary’s Share, then all of the
remaining assets in such Beneficiary's Share shall be distributed to or in rust
for such one or more persons or organizations and in such manner and
proporiions as such Beneficiary may appoint by his or her will or revocable
trust making specific reference 1o this general power of appointinent. To the
.extent that the Beneficiary does nol exercise this general power of appointment,
the remainder of such Beneficiary's Share shall be distributed to the issue'of
such Beneficiary in equal shares by right of representation and each such share
chall be held, managed and further distributed by the Trustee as a Beneficiary's
Share under Section G of Article Fourth. If the Beneficiary shall die failing 10
exercise this general power of appointment without leaving issue, then fhe
Beneficiary's Share shall be distributed pro rala {o the other Beneficiary’s
Shares then being adminisiered by the Trustee hereunder, and if none, then 1o
the Beneficiary's heirs al law under the infestacy laws of the State of Nevada.

0. Disiributions {0 oF for the Benefil of Minors or Persons Under.
Disability. Whenever the Trustee is given the power or discretion to make
Jisiributions to or for the benefit of a minor or other beneficiary under a
disability, the Trustee, in the Trustee's sole discrelion, may make distributions
to a minor or other person under disability by making distributions to the
guardian or conservator of his or her eslate and/or person, as the Trustee shall
determine, or to any suitable person withwhom he or she resides, or the Trustee
may apply distributions directly for such beneficiary's benefit, or the Truslee
may make distributions 10 any duly established custodian for any minor
beneficiary under the Uniform Gifts to Minors Act or Uniform Transfers 1o
Minors Act of any State. Any custodian acting on behalf of a minor beneficiary
shall have the pawer 10 bind the beneficiary with respeci 10 all matters
concerning 1he Trusi. The Trustee, in its sole discretion, may also make
distributions direetly to a minor if, in the Trustee’s judgment, such minor is of
sufficient age and malurity o receive such distribution and spend the money
properly.  The previous language of this paragraph 6 notwithstanding, if a
beneficiary is, or would be eligible for need-based government benefits, the
Trustee shail hold the funds for such beneficiary in a "“special needs trust” as
that term is understood for need-based government planning. By “special needs
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1 trust” is meant that the Trustee shall have the sole and absolute discretion [0
5 make distributions for the benefil of such beneficiary in a manner that improves
the qualify of Tife for the beneficiory but will nof make the beneficiary ineligible
1 for need-based government benefits. The provisions of the Paragraph 6 are
intended to supplant need-based government benefits, but not 1o replace them
4 and all terms of this Paragraph 6 shall be so interpreted for all purposes.
. H. Maximum Term for Trusts, Notwithstanding any other provision of this
6 Trust, unless terminated earlier under other provisions of this agreemen, each
trust created under this agreement shall terminate upon the expiration of the
7 Jonges! period that properly may be held in 1rust under this agreement without
violating the applicable rule against perpetuities, or similar applicable rule. Al
8 that time, the remaining frusi property shall vest in and be distributed 1o the
9 persons entitled to recelve distributions of income hereunder.
10 34, Article Twelfth of the Trust states, in pertinent part, a3 follows:
i Twelfth: Successor_Trustee. In the event of the death or incapacity of
12 either Grantor, the Survivor shall continue to serve as the sole Trustee of all of
the trusts created hereunder. Upon the death or incapacity of the Survivor. the
13 Grantors then nominate and appoint [the Petitioner] as the Trustee of ali of the
trusts created hereunder, o1 in the event that she is unable or unwilling to serve
14 in the said capacity, then the Grantors nominate and appoint the FIRST
1 Sr NATIONAL BANK OF NEVADA to serve in the said capacity.
16 35. In2008,the FIRST NATIONAL BANK OF NEVADA failed, and isno longer in existence.
171 As outlined in Article Twelfth, W. N. CONNELL and MARJORIE entrusted the beneficiaries (first being

18} MARJORIE and, upon MARJORIE's death, the Petitioner) of the Trust to act as Trustees.

19 :
36. The Petitioner requests that, due to the failure of the successor Trustee named by the

20|
. Grantors, this Court: (1) construe the Trust to provide that the intent of W. N. CONNELL and
99 MARJORIE is to appoint the beneficiaries of the Trust 1o serve as Trustees thereof; and (2) to reform the

234 Trustin accordance with such intention by modifying Article Twelfth as follows:

24 Twelfth: Successor Trustee. In the event of the death or incapacity of
"5 either Grantor, the Survivor shall continue to serve as the sole Trustee of all of
the trusts created hereunder. Upon the dedth or incapaciiy of the Survivor, the
96 Grantors then nominale and appoint ELEANOR C. AHERN, fiida ELEANOR
MARGUERITE CONNELL HARTMAN, as the Trustee of all of the trusis
27 created hereunder, or in the event that she is unable or unwilling to serve in the
o8 suid capacity, then the Grantors nominate and appoint JACQUELINE M.
Page 11 of 18
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{ 1 MONTOYA to serve in the said capacity. In the event that JA CQUELINE M.
9 MONTOYA is unable or unwil ling (o acl as Successor Trustee, then KATHRYN
A. BOUVIER shall act as successor Trustee. No successor Trustee shall have
3 any responsibility for the acts or omissions of any prior trustees and no duty 1o
“ audit or investigate the accounts or adminisiration of any such trusiee, hor,
4 unless in writing requesied so 10 do by a person having a present or future
5 beneficial interest under a trust created hereunder, any duty to take action or
' ohtain redress for breach of trust,
6
i In the event that none of the trusiees named in this Article Twelfth are
7 able or willing to serve, then the majority of adult income beneficiaries of the
g Trust shall select a successor Trustee. Lo
0 j 37.  Thereformation of the Trust, pursuant to this Petition, will not change the substantive rights.
101l of the Petitioner d'uring her lifetime. The sole purposes of the reformation are: (1) 10 clarify the
I1}| dispositive provisions of Trust No. 2 after the death of the Petitioner; and (2) to forestall the requirement
2 of petitioning the Court upon the death of the Petitioner to determine the successor Trustee.
13
38.  The namcs, ages, residences, and relationships of the persons interested in the Trust, 50 far
14
; s as known to Petitioner, are as follows:
16} NAME AGE RELATIONSHIP ADDRESS
17 ELEANOR C. AHERN Adult Residual Beneficiary 6105 Elton Ave
" Las Vegas, NV 89107 .
JACQUELINE M. Adult Daughter of ELEANOR 3385 Maverick Streel
190 MONTOYA ¢, AHERN Las Vegas, NV 89108
20| KATHRYN A BOUVEER Adult  Daughter of ELEANOR 8461 Purple Sage Road
1 C. AHERN Middleton, 1D 83644
- SHRINERS HOSPITALS N/A Attn: Legal Department
“ FOR CHILDREN P.0. Box 31356
73 Tampa, FL. 13631-3356
24| 39 JACQUELINE M .MONTOYA and KATHRYRN A BOUVIER have consented in writing
25
to the proposed reformation, as outlined in herein, and to this Court entering an order to assume
261
. jurisdiction over the Trust, the appointment of the Petitioner as the Trustee, and the reformation of the
281 Trust as provided in this Petition. Said consents are attached hercto as Exhibits “6” and “7,”
“ Page 12 of 18
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. 27} with such intent;

1 ‘I respectively.

2| 40, The interests of JACQUELINE M. MONTOYA and KATHRYN A BOUVIER and their |

respective issue in Trust No. 2 are substantially identical, and JACQUELINE M. MONTOYA and.

KATHRYN A. BOUVIER are able to adequately represent'the interests of their respective issue,

5
6 including any minor and unborn issue without the necessity of the appointment of a guardian ad litem,
71 See, NRS 155.140 and 164.003.

8

WHEREFORE, petitioner requests that this Petition be set for hearing, and that after hearing

? \ the matters of this Petition, this Court ﬁnd that notice of the time an_c_i place of such hearing has been
given in the manner required by law, and that this Court make and enter its Orders and Decrees pursuant
1o NRS 153.031 (&) and (1), 164.010 and 164.015: |

13 1. That this Court assume Jurzsdxctxon over THE W, N. CONNELL AND MARJORIE T.

14 CONNELL LIVING TRUST, dated May 18, 1972, and any and all sub-trusts created thereunder, as a

15" proceeding in rem;

2. That ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELIL, HARTMAN be
confirmed as the Trustee of THEW. N, CONNELL AND MARJORIET. CONNELL LIVING TRUST,
datec} May 18, 1972, and any and all sub-trusts created thereunder, with the exception of any trust in
20!l which the assets of Trust No. 3 of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING

21| TRUST, dated May 18, 1972 were appointed by MARJORIE T. CONNELL;

22
*! 3. That this Court enter an order: (1) construing THE W, N. CONNELL AND MARJORIET.

23
0 CONNELL LIVING TRUST, dated May 18, 1972, 1o provide that it was the intent of W. N. CONNELL

75 and MARJORIE T. CONNELL, as Grantors, to distribute the residue of Trust No. 2 created thereunder

26l to ELEANOR C. AHERN's heirs upon her death; and (2) that the Trust is to be reformed in accordarice

28
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} 4,

to Article Fourth of THE W.N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST, dated

‘-ODG\JO\M.D-W

10
11
12
|
13

14
15
léd
17

m;
19
20

21

22
23
24
25
26
217
28

That this Court order the Trust to be reformed to add new Sections wp 2“2 43, and “H”

May 18,1972, as follows:

E. Distribution_Upon Death of both_the Survivor_and_the Residual

Beneficiary. Upon the deatho f both the Survivor and the Residual Beneficiary,
the Trustee shall divide the balance of Trust No. 2 into two equal shares, as

follows:

I8 One (1) equal share shall be distributed, outright and free of
trust, 1o the Residual Beneficiary’s daughter, JACQUELINE M. MONTOYA, if
she is then living, Subject fo Section (F) below, if; as of the date of the Residual
Beneficiary's death, JACQUELINE M. MONTOYA is not then living, then said
equal share shall be distributed to JACQUELINE M. MONTOYA's then living
issue, by right of representation. Each share created pursuant to this Section
E(l) of Article Fourth for the benefit of the issue of JACQUELINE M
MONTOYA shall be held as a separate trust ("Beneficiary’s Share") for the
benefit of such issue { "Beneficiary") to be held by the Trustee, administered and
Surther distributed pursuant 10 Section G of this Article Fourth.

2. One (1) equal share shall be distributed, outright and free of
trust, {o the Residual Beneficiary's daughter, KATHRYN A. BOUVIER, if she is
then living. Subject to Section (F) below, if, as of the daie of the Residual
Beneficiary's death, KATHR YN A. BOUVIER is not then living, then said equal
share shall be distribured 10 KA THRYN A, BOUVIER'S then living issue, by
right of represenfation. Fuach share created pursuant lo this Section E(2) of
Article Fourth for the benefit of the issue of KATHRYN 4. BOU VIER shall be

held as a separate trust ( "Beneficiary's Share") for the benefit of such issue
("Beneficiary"”) fo be held by the Trustee, adm inistered and further distributed

pursuant 10 Section G of this Article Fourth.

3. In the event that both JA CQUELINE M. MONTQYA and
KATHRYN A, BOUVIER predecease the Granitors, leaving no issue, and having
failed 1o exercise the teslameniary power of appointment pursuant to Section (IY)
below, then the balance shall be distributed in accordance with Article Eleventh

herein,

F. Power of Appointmeni. In the event that JACQUELINE M. MONTOYA
or KATHRYN A. BOUVIER predeceases the Residual Beneficiary, upon the
death of the Residual Beneficiary, the Trustee shall distribute such beneficiary's
equal share to or in trust for such one or more persons or organizations and in
such manner and proporiions as such beneficiary may appoint by her will or
vevocable trust making specific reference o this general power of appointment.
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G. Management of Beneficiary's Shares. Until a Beneficiary has atlained
the age of tweniy-one (21) years, the Trusiee may distribute {0 OF apply for 1he
benefit of such Beneficiary so much of the income or principal from such
Beneficiary's Share as the Trustee defermines, in the Trustee's sole discretion,
is necessary fo provide for his or her health, education, maintenance, and

suppord. In addition, the Trustee may make the jollowing discretionary
distributions.

L. Invesiment in Business. The Trustee may, in the Trustee's sofe
discretion, apply the principal or income of such Beneficiary's Share for the
purpose of investing in d husiness or profession operated by, or 10 be operated
by, such Beneficiary and to be owned by the Beneficiary's Share.

2, Acquisition of Residences. The Trustee may, in the Trustee’s sole
discretion, apply the income and principal of such Beneficiary's Share for the
purpose of purchasing one or more residences to be owned by the Beneficiary's
Share and used and occupied by such Beneficiary and his or her Samily,
including a primary residence, seasonal residence or otherwise. In the case of
any residence owned by the Beneficiary's Share, and in the Trustee's sole
discretion, such Beneficiary may 0ccupy and use such residence without rent or
any other fingncial obli gation for the payment of the taxes, insurance payments,
maintenance cosis and other expensesreq uired in order to keep such residences

in proper repair and Jree of liens.

3. Use of Tangible Trust Assels. The Trustee, in the Trusiee's sole
discretion, may grant such Beneficiary the right to the use, possession and
enjoyment of all of the tangible personal properly held by such Beneficiary's
Share, without financial obligation for the use of such property.

4. Distribution of Beneficiary's Share. Upon a Beneficiary atlgining
the age of twenty-one (21), the Trustee shall distribute to him or her, outright
and free of trust, the remaining principal and accumulated income of that
Beneficiary's Share. If the Beneficiary has already reached the age of
rwenty-one (21) al the time of the creation of 1he Beneficiary's Share, then the
Trustee shall, upon making the division, distribute, outright and free of trust, (o
the Beneficiary the balance of such Beneficiary's Share.

3. Distribution Upon Death of Beneficiary. If any Beneficiary shall
die prior 10 the complete distribution of such Beneficiary's Share, then all of the
remaining assets in such Beneficiary's Share shall be distributed to or in trust
for such one or more persons or organizations and in such manner and
proportions as such Beneficiary may appoint by his or her will or revocable
trust making specific reference 10 this general power of appoiniment. To the
extent that the Beneficiary does hol exercise this general power of appoiniment,
the remainder of such Beneficiary's Share shall be distributed 1o the issue of
such Beneficiary in equal shares by right of representation and each such share
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5.

CONNELL LIVING

f MARJORIE T. CONNELL was to appoint the beneficiaries of the Trust to serv

shall be held, managed and further distribured by the Trusice as a Beneficiary’s
Share under Section G of Article b ourth. If the Beneficiary shall die Jailing 10
exercise this general power of appointment without leaving issue, then the
Beneficiary's Share shall be distributed pro rata to the other Beneficiary's
Shares then being adminisiered by the Trustee hereunder, and if none, then o
the Beneficiary's heirs at law under the intestacy laws of the State of Nevada.

0. Distributions to or for the Benefit of Minors or Persons Under
Disability. Whenever the Trustee is given the power or discretion to make
distributions 1o or for the benefit of a minor or other beneficiary under a
disability, the Trustee, in the Trustee’s sole discretion, may make distributions
t0 a minor or other person under disability by making distributions 10 the
guardian or conservator of his or her eslate and/or person, as the Trusiee shall
defermine, or to any suitable person with whom he or she resides, or the Trustce
may apply distributions directly for such beneficiary’s benefit, or the Trustee
may make distributions (0 any duly established custodian for any minor
beneficiary under the Uniform Gifts to Minors Act or Uniform Transfers io
Minors Act of any State. Any custodian acting on behalf of a minor beneficiary
shall have the power 10 bind the beneficiary with respect 10 all matters
concerning the Trust. The Trusiee, in its sole discretion, may also make
disiributions directly to a minor ift in the Trustee's judgment, such minor is of
sufficient age and maturity to receive such distribution and spend the money
properly.  The previous language of this paragraph 6 notwithsianding, if
beneficiary is, or would be eligible for need-based governmeni benefits, 1he
Trustee shall hold the funds for such beneficiary in a “special needs trust” as
that term is understood for need-based government planning. By “special needs
trust” is meant that the Trustee shall have the sole and absolute discretion o
make distributions for the benefit of such beneficiary in a manner that improves
the qualify of life for the beneficiary but will not make the beneficiary ineligible
Jor need-based government benefits. The provisions of the Paragraph 6 are
intended to supplant need-based government benefits, but not 10 replace them
and all terms of this Paragraph 6 shall be so interpreted for all purposes.

H. Maximum Term for Trusts. Norwithstanding any ofher provision of this
Trust, unless terminated earlier under other provisions of this agreement, each
trust created under this agreement shall terminate upon the expiration of the
longest period that properly may be held in trust under this agreement withou!
violating the applicable rule against perpetuities, or similar applicable rule. At
that time, the remaining 1rust properiy shall vest in and be distributed fo the

persons entitled 1o receive distributions of income hereunder.

That this Court enter an order: (1) construing THE W. N. CONNELL AND MARJORIET.

Page 16 of 18

TRUST, dated May 18, 1972, t0 provide that the intent of W, N. CONNELL and

¢ as Trustees thereof; and
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6.

7.

That this Court order the Trust to be reformed by modifying Article Twelfth of THE W. N,

CONNELL AND MARJORIET. CONNELL LIVING TRUST, dated May 18, 1972, to read as follows:

Twelflh: Syccessor 1rustee. In the evenl of the death or incapacily of
cither Grantor, the Survivor shall continue to serve as the sole Trustee of ull of
ihe rusts created hereunder. Upon the death or incapacity of the Survivor, the
Grantors then nominate and appoint ELEANOR C. AHERN, fik/la ELEANOR
MARGUERITE CONNELL HARTMAN, as the Trusiee of all of the irusis
created hereunder, or in the event that she is unable or unwilling o serve in the
said capacity, then the Grantors nominate and appoint JACQ UELINE M.
MONTOYA to serve in the said capacity. In the even! that JACQUELINE M.
MONTOYA is unable or unwilling to act as successor Trustee, then KATHRYN
A. BOUVIER shall act as successor Trustee. No successor Trustee shall have
any responsibility for the acls or omissions of any prior trusiees and no duty to
audit or investigate the accounls or administration of any such {rusieg, nor,
unless in wriling requesied 56 10 do by a person having a present or Juture
beneficial interest under a (rust created hereunder, any duty 1o take action or

obiain redress for breach of rust.

In the event that none of the trusiees named in this Article Twelfth are
able or willing to serve, then the majority of adult income beneficiaries of the
Trust shall select a successor Trustee.

For such other and further relief as the Cowrt deems proper.

DATED this 14 day of August, 2009.

Respectfully submitied,
SOLOMON DWIFGINS ¢

A.S @N, ESQ.
Nevada State By No. 00418
BRIAN K. STEADMAN

Nevada State Bar No. 10771
9060 W. Cheyenne Avenue
Las Vegas, Nevada 89129
Telephone: 702.853.5483

Attorneys for Eleanor C. Ahern, Petitioner
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VERIFICATION

ELEANOR C. AHERN, f/k/a ELEANOR MARGUERITE CONNELL HARTMAN, whose
address is 6105 Elton Ave, Las Vegas, NV 89107, declares under penalties of perjury of the State of
Nevada:

That she is the Petitioner who makes the foregoing Petition to Assume Jurisdiction Over Trust
Confirm Trustee; and Construe and Reform Trust; that she has read said petition and know the contents
thereof, and that the same i true of her own knowledge except for those matters stated on information
and belief, and that as to such matlers she believes it to be true.

DATED this 3% day of August, 2009.

/jéW/) Il %fﬂﬁu"
ELEANOR C. AHERN f/k/a ELEANOR MARGUERITE
CONNELL HARTMAN
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EXHIBIT 1

Consent and Waiver of Notice of Jacqueline M. Montoya to Petition To Assume Jurisdiction Over
Trust; Confirm Trustee; And Construe And Reform Trust in the matter of the W. N. Connell And
Marjorie T. Connell Living Trust dated May 18, 1972 in the District Court of Clark County,

Nevada, Case No. P-09-066425-T
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CONS

SOLOMON DWIGGINS & FREER, LTD.
MARK. A. SOLOMON, E3Q.
Nevada State Bar Mo, 00418
RRIAN K. STEADMAN, ESQ.
Nevada State Bar No. 10771

9060 W. Cheyenne Avenue

Las Vegas, Nevada 89129
Telephone: (702) 853-5483
Facsimile: (702) 853-5485

E-mail: msolomon(@sd fvlaw.com
Email: bsteadman@sdfnyvlaw.com

Attorneys for Eleanor C. Ahern, Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of the ) Case No.

_ ) Department No.
THE W, N. CONNELL AND MARIJORIE )
T. CONNELL LIVING TRUST, )
Dated May 18, 1972 )
} Date of Hearing:
)
)

An Intervivos Irrevocable Trust. Time of Hearing:

)

CONSENT T0 PETITION TO ASSUME JuRISDICTION OVER TRUST: CONFIRM TRUSTEE; AND
CONSTRUE AND REFORM TRUSTAND WAIYER OF NOTICE

JACQUELINE M. MONTOYA, an interested party in the above-named Trust matter, states

as follows?

1. lamacontingent rcome bencficiary of the W, N. CONNELL AND MARJORIET.
CONNELL LIVING TRUST, dated May 18, 1972 (the “Trust”).

2. I have read the Petition 10 Assume Jurisdiction Over Trust; Confirm Trustee, and

Construe and Reform Trust (the “Petition”) and believe it to be true and correct to the best of my

-knowledge.

3. [ hereby consent to the Petition and request that the Court enter an Qrder approving

the Petition in its entirety.

4. I hereby waive notice of notice of the hearing on the Petition pursuant to Nevada

Page 1 of 2
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Revise Statutes 155.010(4)-
Dated this 5 day of August, 2009.

k SOLOMON DWIGGINS & F REER, LTD.
| 74

By:

ARK A. SO ON, ESQ.
Nevada Bar }o/00418
BRIAN K#STEADMAN, ESQ.
‘ Nevada Bar No. 10771
9060 W, Cheyenne Avenue
Las Vegas, NV 89129

Attorneys for Eleanor C. Ahem, Petitioner
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EXHIBIT J
Death Certificate of Marjorie T. Connell
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EXHIBIT K
Order Denying Motion To Refer Contested Probate Matter To Master-Probate Commissioner Per
EDCR 4.16; Directing Payment Of All Oil, Gas, Mineral And Interest Royalties And Rent To
Eleanor C. Hartman, Also Known As Eleanor C. Ahern, As Trustee Of Trust No. 2 Of The W.N.
Connell And Marjorie T. Connell Living Trust Dated May 18, 1972; And Setting Calendar Call
And Hearing
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Electronically Filed

0 R| G‘ N AL 01/06/2014 04:48:5‘5 PM
ORDR m 4 Sl

JOHN R. MUGAN, Esquire

Nevada Bar No. 10690
john@jeffreyburr.com

MICHAEL D. LUM, Esquire

Nevada Bar No. 12997
michael@)jeffreyburr.com

JEFFREY BURR, LTD.

2600 Paseo Verde Parkway, Suite 200
Henderson, NV 89074

Telephone: (702) 433-4455
Facsimile: (702) 451-1833

Attorneys for Trustee ELEANOR CONNELL HARTMAN AHERN

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of
THE W. N. CONNELL AND MARJORIE T. CONNELL | Case No. P-09-066425-T

LIVING TRUST,
Dept. No. XX VI (26)

Dated May 18, 1972 .
Date of Hearing: November 12, 2013
Time of Hearing: 9:30 a.m.

An Inter Vivos Irrevocable Trust.

ORDER DENYING MOTION TO REFER CONTESTED PROBATE MATTER TO
MASTER-PROBATE COVMMISSIONER PER EDCR 4.16; DIRECTING PAYMENT OF
ALL OIL, GAS , MINERAL AND INTEREST ROYATIES AND RENT TO ELEANOR C.
HARTMAN, ALSO KNOWN AS ELEANOR C. AHERN, AS TRUSTEE OF TRUST NO. 2
OF THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST DATED MAY
18.1972; AND SETTING CALENDAR CALL AND HEARING

THIS MATTER having come on for hearing on the Petition For Declaratory Judgment
Regarding Limited Interest Of Trust Assets Pursuant To NRS 30.040, NRS 153.031(1)(E) and NRS
164.033(1)(A) (the “Petition™) filed by Petitioner JACQUELINE M. MONTOYA, who appears by
and through her counsel of record, JOSEPH J. POWELL, Esquire, of THE RUSHFORTH FIRM,
LTD., and ELEANOR C. AHERN, a/k/a ELEANOR C. HARTMAN, as Trustee of THE W. N.
CONNELL AND MARJORIE T. CONNELL LIVING TRUST dated May 18, 1972, appearing by
and through her counsel of record, JOHN R. MUGAN, Esquire, and MICHAEL D. LUM, Esquire,
of the law firm of JEFFREY BURR, LTD., in opposition to the Petition and the Court having

reviewed the pleadings, including the Motion To Refer Contested Probate Matter To Master-Probate
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Commissioner Per EDCR 4.16 filed herein by ELEANOR C. AHERN, a/k/a ELEANOR C.
HARTMAN, as Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING
TRUST dated May 18, 1972, examined the evidence and heard the arguments of counsel, the Court
makes th; following Findings Of Fact, Conclusions Of Law, and Order:
FINDINGS OF FACT

1. The Motion To Refer Contested Probate Matter To Master-Probate Commissioner
Per EDCR 4.16 should be denied per the discretion of the Court.

2. An evidentiary hearing will be necessary regarding the Petition and the parties shall be
entitled to conduct discovery herein. Accordingly, this matter should be set on a four week stack to
begin February 18, 2014 at 9:00 a.m., and a Calendar Call will be held on January 24, 2014 at 11:00

a.m. at which Trial Counsel (and any party in proper person) must appear.

3. Texas legal counsel for Petitioner JACQUELINE M. MONTOYA has notified in
writing the various lessees-payors of the Upton County, Texas, oil, gas, mineral and interest royalties
and surface rent to lessor-payee ELEANOR C. HARTMAN, also known as ELEANOR C.
AHERN, as Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST
dated May 18, 1972, including but not limited to Apache Corporation-oil and gas leases with owner
number 47052 and owner number 45572, Plains Marketing, L.P.-oil and gas leases with owner
number 0782216 and owner number 0488845, and Drag A Cattle Company, LL.C-surface tenant, of
the Petition of JACQUELINE M. MONTOYA filed herein and requested that all such payments be
held in suspense until the resolution of this action. The following was stated and agreed to by legal
counsel of both parties herein in open Court and as set forth in the Petition:

A. There is currently no reasonable doubt and currently no legitimate title dispute as to the

continued right that ELEANOR C. AHERN, individually as beneficiary of Trust No. 2 of
THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST dated May
18, 1972, is entitled to a minimum of thirty-five percent (35%) of such otl, gas, mincral

and interest royalties and surface rent from the Upton County, Texas;
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B. Petitioner JAQUELINE M. MONTOYA currently makes no claim to such thirty-five
percent (35%) share that has always been distributed to ELEANOR C. HARTMAN, also
known as ELEANOR C. AHERN;

C. The only current dispute between the parties is how the remaining sixty-five percent
(65%) share should be allocated,

D. Legal title of record to such Upton County, Texas, real estate and oil, gas, mineral and
interest rights is vested in ELEANOR C. HARTMAN, also known as ELEANOR C.
AHERN, as Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL
LIVING TRUST dated May 18, 1972, and

E. The last, peaceable, non-contested status quo between the parties was when all such oil,
gas, mineral and interest royaltics and surface rent was paid to ELEANOR C.
HARTMAN, also known as ELEANOR C. AHERN, as Trustee.

None of the oil, gas, mineral and interest royalties and surface rent should be suspended but
should continue to be paid in a timely fashion to ELEANOR C. HARTMAN, also known as
ELEANOR C. AHERN, as Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL
LIVING TRUST dated May 18, 1972, during the pendency of this action, and ELEANOR C.
AHERN as beneficiary shall be entitled to thirty-five percent (35%) of such oil, gas, mineral and
interest royalties and surface rent and the remaining sixty-five percent (65%) of such oil, gas,
mineral and interest royalties and surface rent shall be held in the Trust by ELEANOR C.

HARTMAN, also known as ELEANOR C. AHERN, as Trustee until final resolution of this matter.

CONCLUSIONS OF LAW
Rule 4.16 of the Rules of Practice For The Eighth Judicial District Court Of The State Of
Nevada provides in part:

“Rule 4.16. Contested matters and referrals to probate commissioner.

(a) The probate judge may hear whichever contested matters the judge shall select, and
schedule them at the convenience of the judge’s calendar. The judge alone may also refer
contested matters pertaining to the probate calendar to a master appointed by the judge for
hearing and report.”
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ORDER

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the Motion To Refer
Contested Probate Matter To Master-Probate Commissioner Per EDCR 4.16 is denied per the
discretion of the Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that an evidentiary hearing of
this matter is set on the four week stack to begin February 18, 2014 at 9:00 a.m., and a Calendar Call
will be held on January 24, 2014 at 11:00 a.m. at which Trial Counsel (and any party in proper person)
must appear.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the various lessees-payors
of the oil, gas, mineral and interest royalties and surface rent to lessor-payee THE W. N.
CONNELL AND MARJORIE T. CONNELL LIVING TRUST dated May 18, 1972, including but
not limited to Apache Corporation-oil and gas leases with owner number 47052 and owner number
45572, Plains Marketing, L.P.-oil and gas leases with owner number 0782216 and owner number
0488845, and Drag A Cattle Company, LLC-surface tenant, shall not suspend such payments, and
are ordered to continue to make such payments in a timely fashion to ELEANOR C. HARTMAN,
also known as ELEANOR C. AHERN, as Trustee of THE W. N. CONNELL AND MARJORIE T,
CONNELL LIVING TRUST dated May 18, 1972 during the pendency of this action, including the

immediate payment of any past suspended payments.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that ELEANOR C. AHERN
as beneficiary shall be entitled to thirty-five percent (35%) of such oil, gas, mineral and interest
royaltics and surface rent and the remaining sixty-five percent (65%) of such oil, gas, mineral and
11/

/1
/11
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interest royaltics and surface rent shall be held in the Trust by ELEANOR C. HARTMAN, also

known as ELEANOR C. AHERN, as Trustee, until final resolution of this matter.

DATED: DYdovs 202013
/)W/%

DIé’TRICT JUDGE

Submitted by:
JEFFREY BURR, LTD.

77 / o

i

& A

Nevada Bar No. 10690

2600 Paseo Verde Parkway, Suite 200

Henderson, NV 89074

Attorneys for Trustee ELEANOR CONNELL HARTMAN AHERN

(JOHN R. MUGAN, ?squ

APPROVED:

JOZEPH PAWELL - ESquire
Nevada Bar No. 8875

The Rushforth Firm

P.O. Box 371655

Las Vegas, NV 89137-1655

Attorneys for Petitioner JACQUELINE M. MONTOYA
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Electronically Filed

03/18/2014 09:56:59 AM

MDSM Q@z‘- b Sorsin—

G. MARK ALBRIGHT, ESQ.
Nevada Bar No. 001394

WHITNEY B. WARNICK, ESQ.
Nevada Bar No. 001573

ALBRIGHT, STODDARD, WARNICK & ALBRIGHT
801 South Rancho Drive, Suite D-4
Las Vegas, Nevada 89106

Tel: (702)384-7111

Fax: (702) 384-0605
oma(@albrightstoddard.com
Attorneys for Jacqueline M. Montoya

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA
In the Matter of CASE NO. P-09-066425
THE W. N. CONNELL AND MARJORIE T. DEPT NO. XXVI(26)
CONNELL LIVING TRUST, Dated May 18,

1972
MOTION TO DISMISS

COUNTERCLAIMS OF
ELEANOR C. AHERN
An Inter Vivos Irrevocable Trust.

JACQUELINE M. MONTOYA, in her capacity as the trustee and a beneficiary under the
“MTC Living Trust” dated December 6, 1995 (hereinafier “Jacqueline™), by and through her attorneys,
G. MARK ALBRIGHT, ESQ., and WHITNEY B. WARNICK, ESQ., of ALBRIGHT, STODDARD,
WARNICK & ALBRIGHT, hereby moves the Court to Dismiss with Prejudice the Counterclaims filed
by ELEANOR C. AHERN C(hereinafter “Eleanor™) in her ANSWER OF TRUSTEE ELEANOR C.
AHERN TO JACQUELINE M. MONTOYA’S PETITION FOR DECLARATORY JUDGMENT
REGARDING LIMITED INTEREST OF TRUST ASSETS PURSUANT TO NRS 30.040, NRS
153.031(1)(c), AND NRS 164.033(1Xa) AND COUNTERCLAIMS AGAINST JACQUELINE M.
MONTOYA (heremnafter “Answer” and “Counterclaims”), filed herein on February 10, 2014,

This Motion is based upon the Affidavits and Points and Authorities submitted herewith, the

G \Mark\00-MATTERS\Montoya, Jacqueline (10658.0010¥Motion to Dismiss 3.14.14.wpd
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pleadings filed in this proceeding, and the argument of counsel at the hearing to consider this Motion.

s /BB
DATED this /& day of March, 2014.

ALBRIGHT, STODDARD, WARNICK &
ALBRIG

G.M ALBRIGHT, ESQ.

Nevada Bar No. 0013;’%@ u
WHITNEY/B. WARNICKS-ESQ.
Nevada Batr No. 001573

801 S. Rapcho Drive, Suite D-4

[L.as Vegas, Nevada 89016
Attorneys for Jacqueline M. Montoya

NOTICE OF MOTION
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will bring
the foregoing MOTION TO DISMISS COUNTERCLAIMS OF ELEANOR C. AHERN on for

hearing before the above entitled Courtonthe 1 3 € fdayof May 2014, atthe hourof 2 + 00

a.m. :
o’clock on said date, or as soon thereafter as counsel can be heard.

DATED this /,_{?%{a} of March, 2014. |

LBRI%DARD, WARN

A & HT
G. MARK XLBRIGHT\ ESQ. U
Nevada Bat No. 001394

WHITNEY B. WARNICK, ESQ.

Nevada(Bar No. 001573

801 S. Rancho Drive, Suite D-4

Las Vegas, Nevada 89016

(702) 384-7111

Attorneys for Jacqueline M. Montoya
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MEMORANDUM OF POINTS AND AUTHORITIES

BACKGROUND STATEMENT

On September 27, 2013, Jacqueline filed her Petition in these proceedings for Declaratory
Judgment Regarding Limited Interest of Trust Assets Pursuant to NRS 30.040, NRS 153.031(1)(E), and
NRS 164.033(1)(A). The purpose of this Pctition was to obtain from the Court a determination of
entitiement to income being earned from Texas oil and mineral properties owned by THE W. N.
CONNELL AND MARJORIET. CONNELL LIVING TRUST, Dated May 18, 1972 (hereinafter “Trust
1"}, and the sub-trusts (Trust 2 and Trust 3) created under the provisions of Trust 1. Eleanor, as
successor Trustee of Trust 1, in July, 2013, had abruptly stopped paying 65% of the income received
from the properties to Jacqueline, and Jacqueline’s sister, KATHRYN A. BOUVIER (hereinafter
“Kathryn™), as beneficiaries under the MTC Living Trust, a trust established by Marjorie T. Connell
through the exercise of her power of appointment over Trust 3, as exercised in her Last Will and
Testament dated January 7, 2008.

For 34 years prior to July, 2013, the income from the properties had been allocated between the
two sub-trusts created under the provisions of Trust 1. One sub-trust (hereinafter “Trust 2") received
approximately 35% of the income, which went to Eleanor as a beneficiary of Trust 2. The remaining
approximately 65% of the income was paid to Marjoric T. Connell (the surviving grantor of Trust 1)
during her lifetime, as the beneficiary of the other sub-trust, Trust 3. Upon Marjorie’s death on May
1, 2009, this 65% share of the income was then paid to Jacqueline and Kathryn, successor beneficiaries
under Trust 3, until Eleanor abruptly stopped the payment to them beginning in July, 2013. Jacqueline
and Kathryn were in essence designated as the beneficiaries of Trust 3 by Marjorie T. Connell, in the
exercise of a power of appointment granted to her under Trust 1.

Eleanor filed two responsive pleadings to Jacqueline’s Petition on November 7, 2013, and on
December 11,2013. Then, on February 10, 2014, shortly before this matter was set for a final hearing
by the Court, Eleanor filed her Answer and Counterclaims. The Counterclaims filed raised completely
new claims and issues for the Court to rule on, including Eleanor’s Claim against Jacqueline that she
was guilty of intentional interference with contractual relations, that Jacqueline should be assessed with
punitive damages, that Eleanor was entitled to recover her attorney’s fees and costs incurred in this

proceeding, and that under the no-contest clause in Trust 1, the Court should determine that Jacqueline
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in filing her Petition forfeited her interests in excess of one dollar under the Trust.

On February 14, 2014, immediately after receiving Eleanor’s Answer and Counterciaims,
Jacqueline filed a Motion to Dismiss and Strike the Counterclaims on the basis that they had been
asserted too late in the proceedings, and that it would be extremely prejudicial and unfair to Jacqueline
for these claims to be considered at the time of the scheduled hearing. The Court dealt with the matter
by canceling the pending hearing, allowing the Counterclaims to be made part of the proceedings, and
giving Jacqueline the time to then prepare to defend against the Counterclaims.

Jacqueline, by and through her undersigned new counsel (engaged to represent her with respect
to the Counterclaims filed by Eleanor), is now filing this Motion to Dismiss the Counterclaims filed
by Eleanor on the grounds that they fail to state claims against her upon which the Court can grant
relief, pursuant to NRCP Rule 12(b). Jacqueline’s prior Motion to Dismiss, by the attormeys
representing her with respect to the main issues in this case dealing with entitlement to the royalty
income, was based solely upon the untimely filing by Elcanor of her Counterclaims on the eve of the
final hearing, in order to protect her rights and interests in not having to deal with claims or issues for
which she had not been given the chance to prepare her defense. Her instant Motion now seeks to have

the Court dismiss the Counterclaims for their lack of ment.

POINTS AND AUTHORITIES AND

UNDISPUTED FACTS

Initially, Jacqueline recognizes that motions to dismiss for failure to state a claim are not granted
unless it appears beyond a doubt that the complaining party could prove no set of facts which, if
accepted by the trier of fact, would entitle that party to relief. Simpsonv. Mars Inc., 113 Nev. 188,929
P.2d 966 (1997). The standard of review for a dismissal under NRCP 12(b)(5) 1s rigorous, as the court
must construe the pleadings liberally and draw every inference in favor of the non-moving party. Id.
The allegations in a pleading, when considering a motion to dismiss for fatlure to state a claim, must
be accepted as true. Hynds Plumbing & Heating Co., v. Clark County Sch. Dist., 94 Nev. 776, 587
P.2d 1331 (1978). However, notwithstanding the rigorous standard for approving a motion to dismiss
for failure to state a claim, Jacqueline respectfully submits that Eleanor’s Counterclaims assert no
viable claims for relief against her upon which the relief requested can be granted.

The factual background relating to Jacqueline’s Petition 1n this case is not in dispute, and the
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allegations made in Eleanor’s Counterclaims can thus be weighed for sufficiency. W.N. Connell, and
his wife Marjorie T. Connell, established a Trust in 1972 (Trust 1). Following Mr. Connell’s death
on November 24, 1979, and pursuant to the Trust 1 provisions, two sub-trusts were established, Trusts
2 and 3. Calculations were made in filing Federal and Texas Estate Tax Returns after Mr. Connell’s
death allocating, pursuant to the Trust provisions, a portion of Trust properties and income therefrom
between the two sub-trusts. This allocation of property and income (approximately 35% to Trust 2
and 65% to Trust 3) was then followed for the ensuing 34 years until July, 2013 in the Trust
administration. The allocation was recognized by Mrs. Connell for nearly 30 years as the surviving
grantor of Trust 1, and successor Trustee of Trust 1. The allocation was recognized by Eleanor when
she became a co-Trustee, in 1980, with her mother of Trust 1.

However, in July, 2013, more than four years after the death of Mrs. Connell, with Eleanor then
acting as sole Trustee of Trust 1, Eleanor abruptly discontinued the income allocation to Trust 3,
because she for some unexplained reason believes all of the income should be payable to Trust 2, the
Trust under which she is the sole income beneficiary. She apparently believes the accountants,
attorneys and Trustee of Trust 1 which made the allocation of property and income between Trust 2
and Trust 3 erred in their computations. After 34 years of allocating the Texas o1l company income
between Trust 2 and Trust 3 as determined after the death of Mr. Connell, Eleanor believes she has fhe
right to challenge the allocation and claim all of the income.

Assuming she is not bound by any statute of limitations or other legal principles, such as laches
or waivers, precluding her from now challenging a decision and act made 34 years ago, with her full
knowledge and concurrence, one nevertheless cannot deny that her action in abruptly stopping income
payments to Trust 3 in July, 2013, without first seeking any court approval or direction, borders on or
constitutes a breach of her fiduciary duties as Trustee of Trust 1. One would have to agree that her
actions were precipitous and without proper consideration for the rights and interests of beneficiaries
under the Trust to whom she owes a fiduciary duty. Jacqueline’s reaction to Eleanor’s puzzling and
alarming conduct, was to properly Petition the Court for Declaratory Relief as to the correct allocation
of income between Trusts 2 and 3, and to try to secure the income accruing and payable to Trust 1,
until the Court could make its determination, by asking the Texas oil companies to hold in trust income

payments to Trust 1 pending the Court’s decision. Her action to secure the royalty income payments
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pending the Court’s decision, was recommended by her Texas attorneys and supported by Texas law.
See, Affidavit of Jacqueline’s Texas attorney, Scan Guerrero, Esq., attached hereto as Exhibit “A”.

Her effort to have the income held in trust and secured resulted in two monthly payments of
income to Trust 1 being temporarily held up during the last months 0£ 2013. Eventually, however, the
Texas oil companies decided that their contract was only with Trust 1, and they were not involved in
or responsible for the allocations to Trust 2 and 3 under Trust 1 provisions. Therefore, to avoid getting
involved in the family dispute, the oil companies resumed full payment and paid all of the royalty
income owing to Trust 1. The only adverse effect on Eleanor (even assuming her position in this case
as to entitlement to income ultimately proves to be correct) 1s that she had a temporary delay of a short
two month period in receiving Trust income. These are the undisputed facts in this case, and based
thereon, and on the deféctive pleading found in Eleanor’s Counterclaims, the Court is entitled now to
dismiss Eleanor’s Counterclaims for failure to state a claim against Jacqueline upon which relief can
be granted.

In Tahoe Village Homeowners Ass 'nv. Douglas County, 106 Nev. 660, 799 P.2d 556 (1990},
the Court dismissed claims for failure to stale a cause of action against the defendant because the
plaintiff’s pleadings were insufficient to allege the claims in question. The Court held that “Tahoe
failed to plead facts to support a cause of action alleging willful misconduet.” Id. at 558. In the
present case, Eleanor has failed to plead facts which support her Counterclaims, and in actuality no
facts exist which she could plead to properly support her Counterclaims, and they should therefore be
dismissed.

A, ELEANOR’S COUNTERCLAIM ASSERTING INTENTIONAL INTERFERENCE WITH
CONTRACTUAL RELATIONS FAILS TO STATE A VALID CLAIM UPON WHICH RELIEF
CAN BE GRANTED.

In Southerland v. Gross, 105 Nev. 192, 772 P.2d 1287 (1989), the Nevada Supreme Court
established the necessary elements which a plaintiff must prove to establish the tort of intentional
interference with contractual relations. The Court noted at page 1290 of its decision that:

To establish intentional interference with contractual relations, the plaintiff must
show: (1) avalid and existing contract; (2) the defendant’s knowledge of the contract;
(3) intentional acts intended or designed to disrupt the contractual relationship; (4)
actual disruption of the contract; and (5) resulting damage.

In a later decision, in J.J. Industries, LLC v. Bennett, 119 Nev. 269, 71 P.3d 1264 (2003), the
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Nevada Supreme Court had occasion to further explain what had to be proved by the plaintiff with
respect to element 3 (intentional acts intended or designed to disrupt the contractual relationship) in
order to establish the tort of intentional interference with contractual relations. The Court in J.J
Industries, LLC noted that it disagreed with the plaintiff’s contention in that case that “knowledge of
the contract between it and Kaye was sufficient to establish™ element number 3. /d at 1268. Rather,
the Court stated that:

Contrary to J.J. Industries’ argument, one does not commit the necessary intentional act
—inducement to commit breach of contract —merely by entering into an agreement with
knowledge that the other party cannot perform because there is an existing contract
between the other party and a third person. Indeed, the United States District Court of
Nevada, interpreting Nevada law, explained that the plaintiff must establish that the
defendant had a motive to induce breach of the contract with the third party: “The fact
of a general intent to interfere, under a definition that includes imputed knowledge of
consequences, does not alone suffice to impose lhiability. Inquiry into the motive or
purpose of the actor is necessary. (Emphasis is the Court’s.) The inducement of a
breach, therefore, does not always vest third or incidental persons with a tort action
against the one who interfered. Where the actor’s conduct is not criminal or fraudulent,
and absent some other aggravating circumstances, it 1s necessary to identify those whom
the actor had a specific motive or purpose to injure by his interference and to limit
liability accordingly.” (Citing U.S. District Court decision.)

As previously noted, in Sutherland we provided the necessary elements to establish
the tort of intentional interference with contractual relations. In doing so, we relied on
Ramona Manor Convalescent Hospital v. Care Enterprise. In that case, the California
Court of Appeal explained that the plaintiff must prove that the defendant intended to
induce the other person to breach its contract with the plaintiff. The court noted that
because the action involves an intentional tort, the inquiry usually concerns the
defendant’s ultimate purpose or the objective that he or she 1s seeking to advance, Thus,
mere knowledge of the contract is insufficient to establish that the defendant intended
to disrupt the plaintiff’s contractual relationship; instead, the plaintiff must demonstrate
that the defendant intended to induce the other party to breach the contract with the
plaintiff. Accordingly, the plaintiff must inquire into the defendant’s motive. (Emphasis

added.)

Applying the Nevada Supreme Court’s guidelines in the Sutherland and J.J. Industries, LLC
cases to the facts asserted by Eleanor in her Counterclaims (and the undisputed facts which exist in
this case), Jacqueline respectfully submits that the facts plead do not meet the requirements necessary
to establish element 3 (intentional acts intended or designed to disrupt [induce a breach of] the
contractual relationship) to establish the tort of intentional interfercnce with contractual relations.
Unless the complained of conduct 1s criminal or fraudulent, or has some other aggravating
circumstances, one must examine the motive behind the conduct. Jd To be tortious, the motive must

intend a wrongful breach of the contract. In the present case, Jacqueline, through her Texas attorneys,
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never requested that the oil companies breach their contracts with Trust 1. Rather, as fully permitted
under Texas law, she simply asked the companies to hold in trust income payable antil this Court
could deterniine entitlement to the income through her Petition pending before the Court.

Eleanor’s Counterclaim for intentional interference with contractual relations is based upon two
communications, dated September 30, 2013, and November 14, 2013, that Jacqueline’s Texas legal
counsel sent to companies which were paying income royalties on the Texas oil and mineral properties
to Trust 1. See, Paragraph 9 on page 6 of the Counterclaim. In these communications, Jacqueline’s
Texas attorneys took it upon themselves to contact the oil companies and advise them of the pending
dispute between Jacqueline, Kathryn and Eleanor as to entitlement to the income being paid by the
companies to Trust 1. The attorneys notified the oil companies that Eleanor as Trustee of Trust 1 had
abruptly stopped paying to Jacqueline and Kathryn their 65% share of the royalty income, contrary to
the well established distribution requirements and history for Trust 1. The attorneys asked the oil
companies to suspend and hold in Trust further payments of income royalties to Trust 1 until this Court
had the opportunity to hear and resolve Jacqueline’s Petition for Declaratory Relief. The attorneys in
their last communication to one of the companies (Apache Corporation), also noted that until the
dispute was resolved between the parties, it would not be fair to pay any of the royalty income to Trust
1, because Eleanor would simply then only pay to herself 35% (or more likely all of the of the income
received), but withhold any payment to Jacqueline and Kathryn of their 65% share, placing Jacqueline
and Kathryn at a great disadvantage in having funds available to pay for the litigation costs in the case.
See, Exhibits 1 and 2 attached to Eleanor’s Answer and Counterclaims.

It is important, for several reasons, to note that the companies paying the royalty income under
the contracts in question, were paying 100% of the income to Trust 1, controlled solely by Eleanor as
Trustee. The companies were not making payment directly to Eleanor personally as a beneficiary
under the Trust 2. Also, the companies were not initially making any division of the income between
Eleanor (as to a 35% interest as beneficiary under Trust 2) and Jacqueline and Kathryn (as to a 65%
interest as beneficiaries under Trust 3). Accordingly, to the extent Jacqueline’s Texas attomey’s letters
to the companies caused any disruption in the payments owed to Trust 1, this interference was with
a contract between the companies and Trust 1, not with Eleanor personally.

While Eleanor has filed her Answer and Counterclaims in these proceedings purportedly in her
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capacity as Trustee of Trust 1, her Answer and Counterclaims make it clear that she is only seeking
damage relief or reimbursement in her personal capacity as a beneficiary under Trust 2. This
distinction is important because, as noted above in J.J. Industries, LLC ,*. . . mere knowledge of the
contract is insufficient to establish that the defendant intended to disrupt the plaintiff’s contractual
relationship; instead, the plaintiff must demonstrate that the defendant intended to induce the other
party to breach the contract with the plaintiff.” Jd. Accordingly, since the contract which Eleanor
accuses Jacqueline of tortiously interfering with was not a contract to which Eleanor personally was
even a party, Jacqueline could not have committed a tortuous interference with Eleanor personally.

Jacqueline’s efforts to maintain a status quo and have distributions to Trust 1 held in trust by the
companies, was not an attempt to challenge Eleanor’s right to 35% of the royalty income once 1t had
been paid to Trust 1. Thus, Jacqueline’s efforts to have the distributions held in trust, was not an act
done with the tortious intent required in order to prove the tort of intentional interference with
contractual relations.

A second reason why it is important to note that the royalty income payments went to Trust 1,
and not to Eleanor personally, is that in order to protect her and Kathryn’s inferests as to 65% of the
royalty income, Jacqueline had no other option but to request that the companies make no distribution
to Trust 1. Once a distribution was made to Trust 1, Eleanor would be in control of the further
distribution of the funds, and this would defeat Jacqueline’s reasonable efforts to try to secure the
payments until the Court could resolve the parties’ dispute. Accordingly, Jacqueline had to either
accept continued distributions by the companies to Trust 1, with Eleanor then taking control of all
these funds to the detriment of Jacqueline and Kathryn, or to request that the disttibutions be held in
trust by these companies. The companies would not make partial payments of Eleanor’s share of the
rovalty income to Trust 1, and withhold the balance. |

Thus, under these circumstances, it is respectfully submitted that there was no intentional act
by Jacqueline intended or designed to disrupt or breach the contractual relationship between the
companies and Trust 1. Jacqueline’s motives were not intended to cause damage to Eleanor or a
breach of any contracts, but simply to maintain the status quo regarding the distribution of royalty
income until the Court had the opportunity to resolve the parties’ dispuie. Thus, again, it 15 patently

clear that her actions lacked the tortious intent required to establish Illeanor’s Counterclaim.
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Where persons make conflicting claims to monies payable, the payor (in this case the companies
paying the royalty income) has a right to withhold payment pending a court determination of
entitlement to the monies. This situation often results in interpleader actions. In fact, under Texas law,
Texas Natural Resource Code Sec. 91.402(h), as noted in the last communication from Jacqueline’s
Texas counsel to the Apache Corporation on November 14, 2013, a company paying royalty income
has authority specifically given to it to withhold payments without interest if 1} a dispute exists
concerning title that would affect distribution of payments; or 2) a reasonable doubt exists that the
payee has clear title (o the interest in the proceeds of production. See, also, the affidavit of Sean
Guerrero, Iisq., attached hereto as Exhibit “B”. Accordingly, the request by Jacqueline’s Texas
counsel to the companies to suspend and hold in trust payments to Trust 1, pending the resolution of

the parties’ dispute was a proper and reasonable action on their part legally permissible under Texas

law. This request was not intended to encourage a breach by the oil companies under their contracts
with Trust 1, but rather to maintain a status quo pending Court resolution of the parties’ dispute. Thus,
the Counterclaim for intentional interference with contractual relations plead by Eleanor lacks a factual
assertion sufficient to establish the required element of “tortious intent” in order to make a valid claim
for relief and her Counterclaim should be dismissed.

Not only does Eleanor’s Counterclaim for intentional interference with contractual relations fail
to provide the necessary element 3 of the action, the required tortious intent to breach a contractual
relationship, the Counterclaim fails to meet the requirements for elements 4 and 5 of the tort, i.e. (4)
actual disruption of tﬁe contract; and (5) resulting damage. While Jacqueline’s Texas attorneys sought
the only method avaﬂable to them under Texas law to protect Jacqueline’s and Kathryn’s royalty
income interests, by having the initial 100% payment of royalty income by the companies to Trust 1
suspended and held in trust pending the Court’s determination as to entitlement, the companies
ultimately elected to reject their request. Having received communications from both Jacqueline’s
Texas attorneys (requesting a withholding of payments) and Eleanor’s Texas attorneys (demanding
continuation of the payments), the companies resolved their dilemma by pointing out that payments
were owed to Trust 1, and not to Eleanor, Jacqueline or Kathryn personally. Therefore, they elected
to continue making payments to Trust 1, leaving it to Jacqueline and Eleanor to then seek the Court’s

determination as to further distribution of the royalty income.
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Thus, 1n the final analysis, the efforts of Jacqueline’s Texas attorneys to have payment of royalty
income to Trust 1 suspended and held 1n trust per Texas law, caused no appreciable disruption with
the contract between the companies and Trust 1. Accordingly, elements number 4 (actual disruption
of the contract) and 5 (resulting damage) of the tort of intentional interference with contractual
relations cannot be established by Eleanor. Eleanor has not suffered any damages due to the requests
by Jacqueline ‘s Texas attorneys to the companies to withhold income payments. Rather, she
continues to receive the 35% share of the income, she received all of the income which had been
temporarily suspended by the oil companies, and the remaining 65% share is now being withheld
without distribution (pursuant to an agreement between the parties) pending the Court’s determination
as to entitlement.

Eleanor may assert that the short period of time in which the companies evaluated the demands
from her and Jacqueline (to suspend or not suspend distributions to Trust 1) caused a temporary delay
in her ultimate receipt of 35% of the income and her use then of the funds. However, this slight
inconvenience to her is clearly frivolous and any claim to damages therefrom 1s unsupportable, when
one considers the disruption and harm she has caused to Jacqueline and Kathryn by abruptly
withholding further payments to them of their.65% share of the monthly royalty income. Eleanor, as
the Trustee of Trust 1, owes a fiduciary duty to Jacqueline and Kathryn in her management of the Trust
and distribution of income to Trust 2 and Trust 3. In performing her duties over the last 34 years, she
recognized and accepted a division of income from Trust 1 providing a 35% share to Trust 2 and a
65% share to Trust 3.

No one can reasonably argue that under these circumstances it was proper for her to unilaterally,
without Court direction, abruptly stop any and all income distributions to Jacqueline and Kathryn
based solely upon Eleanor’s own assessment that the income allocation was incorrectly made and
repeatedly made in error over the last 34 years. At a very minimum, Eleanor had a duty to first apply
to the Court for directions and a determination as to how to deal with the income allocations, and
obtain Court permission before withholding income allocations to Jacqueline and Kathryn. Failing
to do this, and instead placing the onus on Jacqueline to seek the Court’s assistance, and to take
reasonable efforts to maintain the security of royalty income unti] the Court could resolve the dispute,

renders frivolous any claim of Eleanor to having incurred damages due to Jacqueline’s reasonable and
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legal efforts. Based upon the facts plead in her Counterclaim for wrongful interference by Jacqueline
with contractual relations, it is clear that Eleanor, as a matter of law, cannot establish this tort , and her
Counterclaim should be dismissed.

Thus, even if the Court were to eventually determine (contrary to 34 years of actual practice as
to the income distributions) that Eleanor is entitled to 100% of the income during her life, Jacqueline
has not committed any tortious act causing Eleanor damages by not recetving income paid to Trust 1
from the companies. The contracts with the companies and Trust 1 have not been appreciably
disrupted, since they continue to pay 100% of the royalty income to Trust 1. The only acionable 1ssue
before the Court is; who is now entitled to the 65% share; which issue must be resolved by the Court
in interpreting the provisions of Trust 1, allocation calculations made, and the history of the Trust
administration.

While it is theoretically possible that 34 years ago, upon the death of W.N. Connell, a mistake
was made by the accountants, attomeys, beneficiaries, successor trustees and others involved (in
making the determination that approximately 35% of the royalty income being paid to Trust 1 would
be distributed to Trust 2, and the remaining 65% would be distributed to Trust 3), thereby depriving
Trust 2 (and Eleanor) of all of the royalty income, such seems highly unlikely. As noted in

Jacqueline’s initial Petition, Marjorie (Eleanor’s mother and the co-grantor and co-Trustee of Trust

1 with her husband) recognized for nearly 29 years, up to the time of her death, the 35-65%

distribution allocation between Trust 2 and Trust 3. Her understanding and acceptance of the
aliocation made is convincing evidence, standing alone, that no error was made in the calculations.
She certainly knew what she and her husband intended in setting up the Trust. Eleanor hersell, also,
as co-Trustee or sole successor Trustee of Trust 1, has recognized this allocation of income for the last
34 years.

Accordingly, even assuming an allocation error was made over 34 years ago, it was not
unreasonable for Jacqueline to seck the Court’s assistance in protecting a right she believes she and
Kathryn have to 65% of the income, once Eleanor abruptly stopped distributing the monthly income
to her and Kathryn. Further, even if it is ultimately determined by the Court that Jacqueline and
Kathryn are not entitled to 65% of the income, and all the income belongs to Eleanor during her
lifetime, under the admitted facts in this case, Jacqueline’s efforts to protect her and Kathryn’s share
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of the income by seeking to have the income distribution by the oil companies to Trust 1 secured and
held in trust until the Court resolved the parties’ dispute, cannot be considered a tortious interference
with contractual relations. Eleanor cannot come before the Court and assert, with any credibility or
justification, that her actions in abruptly stopping income distributions to Jacqueline and Kathryn as
Trustee of Trust 1, did not entitle Jacqueline to attempt to maintain a security hold on distributions
until the Court could resolve the matter. Such efforts by Jacqueline were clearly not tortious, but were
legally justified under the circumstances.

Eleanor asserts in her Counterclaim in Paragraphs 10 and 11 on page 6, that the communications
referenced from the Texas attorneys to the companies resulted in “actual disruption of the contracts
(i.e. the contracts under which the companies where required to pay royalty income to Trust 1)”; and,
that as a direct and proximate result thereof Eleanor suffered damages. The damages she claims to
have allegedly suffered include interest, fees, costs, expenses, attorney’s fees, expert witness fees, and
loss of the use of monies and properties. ITowever, the fees, costs and other expenses she is incurring
are not the result of any attempt by Jacqueline to have the companies hold in trust income distributions
to Trust 1. Rather, it is obvious that Eleanor’s fees, costs and other expenses were first incurred afier
Jacqueline’s Petition was brought to seek declaratory relief and the proper determination as to income
received by Trust 1. Eleanor’s said fees, costs and expenses came about due to her own failure to first
seek Court directions in this matter, and in responding to Jacqueline’s proper action in presenting the
matter to the Court. No one could reasonably dispute that Eleanor’s abrupt disruption of income
payments to Jacqueline and Kathryn in this case was precipitous at best, and violated the agreed upon
allocation of income between the parties for the past 34 years. Further, any interest which may have
been earned on the suspended payments would have been so minimal in today’s financial market as
to be a non-factor in this matter.

If Eleanor felt she had a legitimate claim to all of the income, as a Trustee under a fiduciary duty
to treat other Trust 1 beneficiaries fairly, she at a minimum should have first initiated an action to have
the Court determine income entitlement. Rather, she abruptly disrupted the income ﬂoﬁf to Jacqueline
and Kathryn, without first seeking a Court’s direction and confirmation. The response of Jacqueline
in trying to protect her and Kathryn’s interests, by filing her Petition with the Court and attempting to

have the income distributions to Trust 1 held in trust, under the admitted facts in this case, cannot be
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considered as an act meeting the elements of a tortious interference with contractual relations. Even
if Eleanor’s claim to all of the royalty income were to be upheld in this case by the Court, Jacqueline
has not tortiously interfered with any contractual relationship, but has simply followed a legal course
to resolve the disputed issues.

Eleanor further assets that it was undisputed that she had a right to at least 35% of the royalty
income, and that it was improper for Jacqueline through her Texas counsel to attempt to hoid up
payment to her of this income while trying to resolve entitlement to the remaining 65% of the income.
However, if the companies paid the royalty income to Trust 1, they had to pay all of the income,
because the companies did not make any allocation of the income between Trusts 2 and 3. Rather, this
was the duty of Eleanor as Trustee of Trust 1 once the income was received, to fulfill her fiduciary
duties to the sub-Trusts’ beneficiaries. Since Jacqueline’s Petition asserts that Elcanor has breached
and continues to breach her duty to properly allocate the income between Trusts 2 and 3, the only way
for Jacqueline to keep Eleanor from continuing the breach of her fiduciary duties, was to keep the
royalty income in dispute from her. That could only be done by asking the oil companies to hold in
trust income distributions to Trust 1.

It was an all or nothing situation. Either income was paid to Trust 1 and Eleanor then took it
all, including the disputed 65% share; or, income payments to Trust 1 were suspended, thereby
maintaining an equilibrium and security over the funds and protecting all parties’ interests pending the
Court’s resolution of the matter. The interest, fees, costs, expenses, atlorney’s fees, expert witness
fees, and loss of the use of monics and properties, which Eleanor asserts as damages in her
Counterclaim are not damages from any intentional interference by Jacqueline with contractual
relations. Rather, they are costs Eleanor has been obligated to incur because she, without any
explanation or logical reason, cut off the income which had been paid to Trust 3 and Jacqueline and
Kathryn for over 34 vears, forcing Jacqueline to file her Petition, which thus in turn obligated Eleanor
to try to explain and defend her unreasonable behavior. Eleanor, having fiduciary responsibilities as
Trustee of Trust 1, unfairly sought to benefit her interests without proper consideration for the rights
of Jacqueline and Kathryn, by abruptly cutting off, without notice, their income flow which they had
been counting on and receiving for many years.

Finally, Jacqueline respectfully submits that her position on the merits in this case, based upon
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the undisputed history of income allocations from Trust 1, has a strong likelihood of being approved
by the Court. Eleanor in her Answer and Counterclaim seeks to dispute a calculation of the income
interests allocated to Trust 2 and Trust 3 made more than 34 years ago upon the death of W. N.
Connell in 1979. This income allocation was further recognmzed and approved by her mother, a co-
Grantor with W.N. Connell in setting up the Trust. The calculation which resulted in an approximate
35% interest being allocated to Trust 2, and an approximate 65% interest being allocated to Trust 3
was made and memorialized in the Federal Estate Tax Return and Texas State Estate Tax Return filed
after Mr, Connell’s death. Eleanor in her Answer and Counterclaim merely asserts that Trust 2 became
entitled to all of the income “by default” under the Trust 1 provisions. She asserts this now,
notwithstanding the fact she also clearly accepted the calculation made as to the income allocation
from the time of Mr. Connelf’s death to July, 2013. She does not provide any specific basis for
claiming that the calculation was wrong. Thus, even assuming arguendo that the calculation was not
correctly made 34 years ago, she was fully aware of the same and failed to take any action to challenge
it within the applicable Statute of Limitations, or at a minimum she 1s guilty of laches.

Under NRS 11.190(1)(b), an action based on a written instrument must be brought within 6
years. If the claim of Eleanor to 100% of the royalty income under Trust 1 does not fall under the
written document time deadline, then the time deadline would be set by NRS 11.220, which covers
an action not otherwise specifically provided for, and sets the deadline at 4 years. If no statute of
limitations precludes her action, then it should nonetheless fail under the doctrine of laches, because
of her extremely tardiness in bringing the matter up after a history of trust administration and
distributions covering 34 years. It is especially pertinent to note that Eleanor has been the Trustee or
Co-Trustee under Trust 1 during the last 34 years tasked with making the distribution of royalty
income between sub-Trusts 2 and 3. She cannot reasonably or logically claim to have only become
awarc in July, 2013, that a purported allocation error was made 34 years ago, and have justification
to now change the income allocation, when she in fact has been tasked, as the Trustee, with the duty
to properly make the allocation of income over all of these years.

The time for asserting a claim to all of the royalty income from Trust 1 arose when Eleanor, as
a Co-Trustee, became aware of and consented to the allocation calculations made by the attorneys and

accountants hired by the Trust 34 years ago. To now reject the calculations of professionals she herself
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1s responsible for hiring (i.e. her agents hired by the Trustee of the Trust) 34 years ago, has no valid
reason and is legally precluded under the applicable Statute of Limitations or doctrine of laches. While
the Court may elect fo leave the Statue of Limitations and laches tssues on hold and allow the parties
to proceed on the merits of Jacqueline’s Petition to a final hearing, the effect of the Statute of
Limitations and laches should be considered in determining this Motion to Dismiss Eleanor’s
Counterclaims. The fact Eleanor failed to challenge the income allocation for 34 years, then abruptly
stopped the recognized income distribution rights to Jacqueline and Kathryn last July, makes the
resultant conduct of Jacqueline in attempting to protect her and Kathryn’s interests by having income
distributions to Trust 1 suspended and held in trust very reasonable. Such action, even if eventually
shown to be mistaken, was not criminal or fraudulent, or of such an aggravated nature as to show an
mtent to tortiously interfere with contractual relations.

If Eleanor’s ¢laim now to all of the income 1s not barred by the Statute of Limitations or laches,
her conduct over the years would still constitute a waiver of any claims which she may have held. If
Eleanor were to sue now alleging a claim to all the income, who would she sue? She herself as the
Trustee of Trust 1 has had the duty during all these years to properly manage the Trust and make
proper income distributions. Thus, as a beneficiary of the Trust, she would have to sue herself, as the
Trustee, for a breach of her own fiduciary duties. Certainly her unwillingness to do this constitutes
a waiver on her part as a beneficiary, precluding her from now attempting to correct her own breaches
of duty. “Waiver requires ‘an existing right, a knowledge of 1ts existence, and an actual intention to
relinquish it, or conduct so inconsistent with the intent to enforce the right as to induce a reasonable
belief that is has been relinquished.”” McKeeman v. General American Life Insurance Company, 111
Nev. 1042, 899 P.2d 1124, 1128 (1995). Eleanor as the Trustee had a duty to understand and assure
proper income distribution from Trust 1. Eleanor’s failure as a beneficiary under Trust 2 to challenge
the allocation of income between Trust 2 and Trust 3 made by her as the Trustee of Trust 1, should be
determined to be a waiver of her right to now challenge the income distribution recognized and
approved by her and the other benelicianies during the last 34 years. This further renders the
Counterclaim she has filed against facqueline for alleged wrongful interference with contractual
relations a frivolous claim as a matter of law.

Based upon all of the foregoing rcasons, Eleanor’s Counterclaim for intentional interference

Page 16 of' 23
AA 1073




ASWA

ALBRIGHT - STODDARD * WARNICK * ALBRIGHT

LAW OFTICES

SHIOMAL CORFORATION

A TROFE!

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

with contractual relations should be dismissed.

B.  ELEANOR'S COUNTERCLAIM TO APPLY A NO-CONTEST PENALTY OF FORIFEITURE
OF ANY BENEFICIAL INTEREST OF JACQUELINE UNDERTHETRUSTASA RESULT OF
JACQUELINE FILING HER PETITION HEREIN IS WITHOUT MERIT AND SHOULD BE
DISMISSED.

Section TENTH of Trust 1 has a standard no-contest clause providing that one who challenges
the distributions provided for under the Trust could lose his or her rights to any distribution benefit
from the Trust and receive instead only one dollar. Eleanor in her Counterclaims cites NRS
163.00195, which statute recognizes that no-contest clauses in trusts can be enforced. However,
Jacqueline respectfully submits that her Petifion for Declaratory Reliel obviously falls under the
recognized exceptions to enforcement of no-contest clause, set forth in the Statute, and recognized
under Nevada law, even if her Petition 1s eventually denied and a determination is made that Eleanor
is entitled to 100% of the royalty income paid into Trust 1.

NRS 163.00195(3) contains the exceptions to the enforcement of a no-contest clause.
Subsection (a) thereof, states that a no-contest clause must not be enforced if the beneficiary (i.e.
Jacqueline) seeks only to enforce the terms of the trust. This subsection does not require that
Jacqueline be ultimately successful in her action, only that she 15 seeking to enforce what she believes
is her right under the trust provisions. The same holds for subsection (b) thereof, which precludes
enforcement of any no-contest clause when the beneficiary seeks to enforce the beneficiary’s legal
rights under the trust. Again, no requirement is provided with this exception that the beneficiary’s
action ultimately be successful. And finally, subsection (c) thercof provides that simply seeking a
court ruling with respect to the construction or legal effect of the trust, precludes enforcement of a no-
contest clause, even if the beneficiary’s action 1s denied.

All of these statutory exceptions to enforcement of ano-contest clause are present in the Petition
brought by Jacqueline for Declaratory Relief. Nowhere does 1t state that Jacqueline’s Petition must
ultimately be approved for the exceptions to be applicable. Rather, in line with the Nevada Supreme
Court’s decision in Hannam v. Brown, 956 P.2d 794 (1998), decided before the passage of NRS
163.00195, the Nevada legislature recognized that a good faith challenge seeking a proper
interpretation of trust provisions would not trigger enforcement of a no-contest clause. Even though

a trust no-contest clause may not contain a good faith challenge exception to its enforcement, “public
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policy favors recognition of the implied exception to no-contest clauses for good faith challenges based
on probable cause.” Id at 798. And, with the passage of NRS 163.00195, the Nevada Legislature
made such good faith challenges exceptions to enforcement of a no-contest clause.

Recognition of this good faith standard is provided in Section 163.00195(4) wherein it is noted
that a no-contest clause shall not be enforced where the beneficiary institutes a legal action in good
faith “and based upon probable cause that would have led a reasonable person, properly informed and
advised, to conclude that the trust is invalid.” While Jacqueline is not challenging the validity of the
Trust, her obvious good faith purpose in bringing her Petition before the Court cannot reasonably be
denied. Certainly, no reasonable person could argue that Jacqueline’s Petition to obtain Declaratory
Relief lacked probable cause which would have led a reasonable person, properly informed and
advised, to file her Petition. Jacqueline, in her capacity as the trustee of the MTC Living Trust, and
as a beneficiary of the MTC Living Trust, is not seeking something more than she and Kathryn (and
Marjorie T. Connell as the former beneficiary of Trust 3) have been receiving for the last 34 years,
based upon the interpretation of the Trust provisions and administration now in question. Her action
in bringing her Petition is palpably reasonable and clearly in good faith.

It should also be noted that Jacqueline, as the trustec of the MTC Living Trust, has a fiduciary
duty to herself and Kathryn as bengﬁcia:ries under the MTC Living Trust to enforce the rights that the
MTC Living Trust has to the income and assets of Trust 3. Thus, efforts by Elcanor to sanction her
under the no-contest clause in Trust 1 for the fulfilling of her fiduciary duties under the MTC Living
Trust should not be allowed. Eleanor’s Counterclaim asserting that the Trust’s no-contest clause
should be enforced lacks any merit and should be dismissed.

Lastly, with respect to the assertion for the enforcement of the no-contest clause by Eleanor in
her Counterclaim, it should be noted that NRS 153.031 and NRS Chapter 164 expressly give a
beneficiary the right to seek the Court’s interpretation of vague or disputed trust provisions. It would
be counter-intuitive to assert that a no-contest clause can be enforceable where a beneficiary 1s simply
asserting a statutorily given right to have the Court resolve a legitimate dispute the beneficiary has with
an unreasonable action taken by a trust’s trustee to cut off income benefits recognized by the Trustee
under her administration of the Trust for over 34 years.

Although no basis exists for enforcing the Trust’s no-contest clause against Jacqueline in this
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matter, there does appear to be a basis for asserting it against Eleanor. While Jacqueline in her Petition
did not challenge Eleanor’s right to 35% of the royalty income distribution, Eleanor in her
Counterclaims has asserted a right to 100% of the royalty income, depriving Jacqueline and Kathryn
of any share of the income. Further, cven though she may argue this is her defense to the action
instigated by Jacqueline, in fact it was Eleanor who first challenged the Trust distribution provisions
by abruptly halting distributions to Jacqueline and Kathryn. Further, given the history of the income
allocation for the last 34 years, and the fact Eleanor has not elaborated on why she believes she 1s now
entitled to set aside the distribution practice she herself has countenanced over the years, her actions
lack probable cause or good faith. Therefore, if it is determined that Jacqueline’s Petition has merit
in this case, grounds would exist for then not only having the 65% share of royalty income paid to
Jacqueline and Kathryn, but also an assertion could be made under the Trust’s no-contest clause that
Eleanor has forfeited all her right to any distribution under the Trust, except for one dollar. Eleanor’s
conduct does not fall under one of the exceptions to the no-contest clause enforcement contained n
NRS 163.00195.

In any event, Eleanor’s Counterclaim against Jacqueline for enforcement of the no-contest
clause should be dismissed.

C. ELEANOR'S COUNTERCLAIM FOR PUNITIVE DAMAGES IS WITHOUT MERIT AND

SHOULD BE DISMISSED.

While under Nevada’s notice pleading requirements a plaintiff may get by in being less specific
about her assertion that a claim for punitive damages be recognized, certainly some indication of
behavior justifying an award of punitive damages must be pled. Eleanor’s Counterclaims are centered
on her assertion that Jacqueline is mistaken in her interpretation of the Trust provisions regarding the
allocation of income between Trust 2 and Trust 3, and her assertion that I acqueliﬁe, in seeking to put
a hold on income distributions pending the Courts determination as to the proper interpretation,
committed a tort of intentional interference with contractual relations. As more fully analvzed above,
neither of these actions by Jacqueline come remotely close to conduct justifying punitive damages.
Evenif Jacqueline’s position in this matter 1s not accepted by the Court, her said reactions to Eleanor’s
abrupt discontinuance of income distributions to her and Kathryn were not unrcasonable; and, in fact,

a reasonable person would conclude they were based upon probable cause that Eleanor was in the
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wrong.
The Nevada Supreme Court has emphasized in its past decisions that punitive damages
cannot be awarded without a showing that a defendant has been guilty of oppression, fraud or malice.
Village Dev. Co. v. Filice, 90 Nev. 305, 526 P.2d 83 (1974). See also, NRS 42.05 which requires a
showing of at least one of these conditions to claim punitive damages. Oppressive conduct 1s that
“which subjects a person to cruel and unjust hardship with conscious disregard of the rights of the
person.” NRS 42.001(4). See, also, Maduike v. Agency Rent-A-Car, 114 Nev. 1, 953 P.2d 24, 26
(1998). No oppressive conduct by Jacqueline is alieged in Eleanor’s Counterclaim to support a
punitive damage award, and certainly none could legitimately be asserted. While Eleanor asserts that
Jacqueline’s conduct exhibits fraud, she has not plead any facts establishing any fraud being
perpetrated. NRS 42.001(2) defines the fraud present when pumitive damages are proper as
“Intentional misrepresentation, deception or concealment of a material fact known to the person with
the intent to deprive another of his or her rights or property or to otherwise injure another person.”
Clearly, Jacqueline’s conduct, complained of by Eleanor in her Counterclaim, comes no where
near any type of fraud justifying a punitive damage award. And again, no such conduct by Jacqueline
under the recognized facts in this case could legitimately be asserted. While Elcanor asserts that
Jacqueline’s conduct was malicious, no one could honestly accuse Jacqueline of being malicious in
trying to protect her and Kathryn’s income benefits under the Trust. Even if Jacqueline’s position
proves to be incorrect, her actions were obviously not malicious or unwarranted. To be malicious, an
act must show ill will on the defendant’s part, or his desire to do harm for the mere satisfaction of
doing it. . . It contemplates willful and intentional conduct done in reckless disregard of possible
results. Jd at 93. NRS 42.001(3) defines malice as “conduct which is intended to injure a person or
despicable conduct which is engaged in with a conscious disregard of the rights of safety of others.”
No such conduct by Jacqueline has been asserted by Eleanor in her Counterclaim. The dispute before
the Court is based upon the proper interpretation of Trust provisions, calculations made 34 years ago,
and administration occurring over the last 34 years. Jacqueline’s efforts to assert and defend her and
Kathryn’s rights to income distribution from the Trust, as complained of by Eleanor in her
Counterclaim, even if Jacqueline’s position on the 1ssucs was determined o be incorrect by the Court,

cannot be considered malicious so as to justify any punitive damage award.
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Clearly, Eleanor has added the Counterclaim for punitive damages simply as a means to try to
cower Jacqueline into submitting to her demands, and to increase the issues she is forced to defend on
in this case causing her financial stress. Such action by Eleanor should not be tolerated and her

Counterclaim for punitive damages should be dismissed.

D. ELEANOR'S REQUEST FOR ATTORNEY'’S FEES LACKS ANY LEGAL JUSTIFICATION;
HOWEVER, JACQUELINE SHOULD BEAWARDED JUDGMENT AGAINST ELEANOR FOR
THE ATTORNEY'S FEES SHE HAS BEEN REQUIRED T0 INCUR AS A RESULT OF
ELEANORS SPURIOUS COUNTERCLAIMS.

Fleanor, while counterclaiming and requesting she receive an award of attorney’s fees and costs
in these proceedings, fails to provide the Court with any justification for such requested relief. Clearly,
the law is that unless provided for by statute, a party is not entitled to attorney’s fees m an action. NRS
18.010 provides a basis for awarding attorney’s fees to the party winning in the litigation, provided the
amount in controversy is not more than $20,000.00. In the present case, the amount in controversy
greatly exceeds this sum. Thus, Eleanor has asserted no basis in this case for secking an award of
attorney’s fees.

On the contrary, however, Jacqueline does have a statutory basis for seeking an award of
attorney’s fees from Eleanor or Trust 1, and to have Eleanor’s trustee compensation, 1f any, reduced,
in the event Eleanor’s position in this matter is denied and Jacqueline’s Petition 1s approved. NRS
153.031(3) grants the Court the authority to award Jacqueline attorney’s fees and to penalize Eleanor
should Jacqueline prevail in this matter.

With respect to Eleanor’s Counterclaims in particular, and the expense she has put Jacqueline
through to defend against them, it is submitted that Jacqueline is now entitled to an award of attorney’s
fees and costs against Eleanor. Eleanor’s Counterclaims lack any merit and have obviously been
brought to harass Jacqueline. NRS 18.010(2)(b) provides that the Court may award attorney’s fees to
a prevailing party:

Without regard to the recovery sought, when the court finds that the claim, counterclaim,
cross-claim or third-party complaint or defense of the opposing party was brought or
maintained without reasonable ground or to harass the prevailing party. The court should
liberally construe the provisions of this paragraph in favor of awarding attorney’s fees in all
appropriate situations. It is the intent of the Legislature that the court award attorney’s fees
pursuant to this paragraph and impose sanctions pursuant to Rule 11 of the Nevada Rules of
Civil Procedure in all appropriate situations to punish for and deter frivolous or vexatious
claims and defenses because such claims and defenses overburden judicial resources, hinder
the timely resolution of meritorious claims and increase the costs of engaging in business and
providing professional services to the public.
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Clearly, Eleanor’s Counterclaims fall under the situations envisioned by the Legislature where the
Court should assess her with and grant to Jacqueline her reasonable attorney’s fees incurred in bringing
this Motion to Pismiss.

In any event, Eleanor’s Counterclaim for an award of attorney’s fees should be denied.

D. SUMMARY

In summary, while the issues addressed in J acqueline’.s Petition may need to be addressed by
the Court in an evidentiary hearing, it is respectfully submitted that the Counterclaims asscrted by
Eleanor have no merit on the face of her pleadings and should therefore be dismissed. Eleanor has not
plead facts sufficient to show that a claim for intentional interference with contractual relations can
be established. Further, she has not plead facts sufficient to allow the Court to consider, going
forward, her claim for enforcement of the no-contest clause in the Trust, her claim for punitive
damages, or her claim for attorney’s fees in this proceeding. In addition, it is important to note that
Eleanor could not in all honesty plead any additional facts which might shore up her Counterclaim
pleadings so as to meet the requirements for stating viable causes of action against Jacqueline. The
facts in this case, relating to Eleanor’s Counterclaims, are undisputed, and no additional facts exist
which could salvage viable counterclaims for Eleanor.

All of Eleanor’s Counterclaims, submitted tardily shortly before the scheduled evidentiary
hearing in this case, have been plead simply to delay matters, to try to wrongfully harass and intimidate
Jacqueline, and to force her to incur more costs and fees in this proceeding. Notwithstanding Nevada
is a notice-pleading State where dismissal of claims is rarely granied when some semblance of
allegations are made, which if proven could support an award to the pleading party, Elcanor’s
Counterclaims fall greatly short of even meeting minimum standards of pleading any wrongful conduct
on Jacqueline’s part sufficient to justify the relief requested in her Counterclaims. Therelore,
Eleanor’s Counterclaims in this case should be dismissed. Also, it is respectfully submitted that

Eleanor be required to reimburse Jacqueline for her reasonable attorney’s fees incurred in bringing this

11

[/

Page 22 of 23
AA 1079




ASWA

- STODDARD * WARNICK - ALBRIGHT

ALBRIGHT

Law QOFFICES
A PROFESSIONAL CORPORATION

OG0 =1

SO

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Motion.

DATED this Zés day of March, 2014,

ALBRI%STGDDARD WARNICK & ALBRIGHT
G. MARK AL BRIGII
Nevada Bar No. 00139 U
WHITNEY B. WARNIC
Nevada Bar/No. 001573
801 S. Rang¢gho Drive, Suite D-4
Las Vegas, Nevada 89016

An‘orneys for Jacqueline Montoya

CERTIFICATE OF SERVICE

I hereby certify that 1 am an employee of ALBRIGHT, STODDARD, WARNICK

& ALBRIGHT and that on the

day of March, 2014, 1 placed a truc and correct copy of the

foregoing MOTION TO DISMISS COUNTERCLAIMS OF ELEANOR C. AHERN in the United

States Mail, at L.as Vegas, Nevada, enclosed in a sealed envelope with first class postage thereon fully

prepaid, and addressed to the following;

John R, Mugan, Esq.
Michael D. Lum, Esq.
JEFFREY BURR, LTD.

2600 Paseo Verde Parkway, Suite 200

Henderson, NV 89074

Joseph J. Powell, Esq.
The Rushforth Firm, Lid.

9505 Hillwood Drive, Suite 100

Las Vegas, Nevada 89134

An Employee of Albright, Stoddard, Warmick & Albright
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AFFIDAVIT IN SUPPORT OF MOTION TO DISMISS

STATE OF NEVADA )
)88,
COUNTY OF CLARK )

N

JACQUELINE M. MONTOYA, under oath, testifies as follows:

In my capacity as lrustcc nd a beneficiary under the “MTC Living Trust” dated
December 6, 1995, 1 am the Petitioner in the above-entitled proceedings.

I have carefully read the factual assertions made in the forcgoing Motion to Dismiss
the Counterclaims filed against me by Bleanor C. Ahern and confirm that Lo the best
of my knowledge and beljef they are true and correct.

In filing my Petition herein, and in secking to have a hold put upon payments from oil
companics to Trust 1,1 was following and relying upon the advice and counsel of my
attorneys Lo secure the Income payments until the court had the opportunity to resolve
the dispute between me and Eleanor.

It wag never my intent Lo have the oil companies cancel their contracts with Trust 1,
or to induce them in any way o breach those contracts. Rather, [ was applying a
method allowed under Texas law (o preserve and hold in trust disputed payments of
royalty income until a determination could be made by the court as to entitlement 10
the income.

[ would never seek to otherwise disrupt the contractual relations between the oll
companies and Trust [, because I, myself, and my sistcr are and have been
beneficiaries of mmcome distributions stemming from these contracts.

In fact, 1 was instrumental in nepotiating the contracts in question with the ol
companies, on behalf of Trust 1, and the beneliciaries to the income.

[ declare under penaity of perjury pursuant Lo the law of the State of Nevada that the

foregoing statements are truc.

(s ! o W HV )

J@U‘EEIN‘E"'M. MONTOYA
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AFFIDAVIT OF SEAN GUERRERQO
Before me this day came Sean Guerrero, who on his oath recited the following:

“My name is Sean Guerrero I am a licensed attorney in Midland, Texas,
where I am a partner with the law firm of Stubbeman, McRae, Sealy, Laughlin,
Browder, Inc. Our firm represents Jacqueline M. Montoya and Kathryn A.
Bouvier and we have assisted our clients in dealing with a probate and oil and gas
issues in Upton County, Texas.

Qur clients filed a lawsuit in Clark County, Nevada, in January 2014 in
order to enforce their rights to distribution of a Trust created by the Will of
Marjorie T. Connell., This Trust owns extensive oil and gas properties and mineral
rights in Upton County, Texas.

Under Texas Natural Resources Code Section 91.402, an oil and gas
company is insulated from disputes regarding ownership of oil and gas interests
among potential royalty owners. Section 91.402 allows that an oil and gas
company may hold in suspense payments of royalty interests where a dispute in
ownership is alleged, or where a dispute exists that could affect distribution of
royalty payments. The suspended funds are held in trust until the oil company
recelves an affirmation as to the ownership of those royalty interests. The Natural
Resources Code provision prevents an oil company from accidentally paying the
wrong interest owner in the event that title in that interest is disputed. Interest
accrues on the suspended funds,

The underlying suit was filed in Clark County, Nevada, and called into
quesiion the distribution of royalty payments to the parties to the suit. As a result,
I wrote letters to all oil companies that make royalty payments to the trust,
requesting that all oil companies suspend payments and hold those payments in
trust until the suit has been resolved. Our request was consistent with not only
Texas statutory law, but with industry standard and regular practice in Texas
where disputed royalty allocation is the focus of a lawsuit. Such a request
prevents the oil company from making payments to the wrong parties. Apache Oil
Corporation, the oil company making the largest payments to the trust, initially
agreed to hold their royalty payments in suspense in accordance with Section
91.402.

After objection from attorneys for Eleanor Ahern, Apache reviewed the
situation and determined that since their royalty payments were to the Trust,
rather than to any of the individual parties to the suit, Apache played no role in
determining how the trust assets were distributed. Consequently, Apache resumed
payments shortly thereafter. Presumably, Apache also paid to the opposing party
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the amounts which had previously been held in suspense, along with any interest
that accrued during the short period when the funds were in suspense.”

ST

Further affiant saith not.

Sean Guerrero ——

Subscribed and sworn to before me on March !i , 2014, by Sean Guerrcro.

N

Public, State of Texas
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Article Six
Specific Distributions and Disposition of Tangible
Personal Property

Section 6.01  Specific Distribution to LINDA VARGAS

As soon as practicable after my death, my Trustee shall distribute $10,000 to LINDA
VARGAS. .

IfF LINDA VARGAS should predecease me, this distribution shall lapse and the property
subject to this distribution shall instead be distributed under the other provisions of this
agreement.

Property passing under this Section shall pass fiee of ‘any administrative expenses or
death taxes, |

Section 6.02  Specific Distribution to SALLY ROSE

As soon as practicable after my death, my Trustee shall distribute $5,000 to SALLY
ROSE. -

If SALLY ROSE should predecease me, this distribution shall lapse and the property
subject to this distribution shall instead be distributed under the other provisions of this

agreement.

Property passing under this Section shall pass free of any administrative expenses O
death taxes.

Section 6.03  Specific Distribution to GREAT GRANDCHILDREN

As soon as practicable after my death, my Trustee shall allocate my JP Morgan Bond
held through Wells Fargo Account Number W68560920, if in existence at my death, to
be divided into as many shares as shall be necessary. to create one equal share for each
child of JACQUELINE MARGUERITE MONTOYA and KATHRYN ANN BOUVIER
to be held in a separate trust for the benefit of each one of them to be administered as

provided in this Section.

Property passing under this Section shall pass free of any administrative expenses or
death taxes.

My Trustee shall administer the amount set aside for each Beneficiary as follows:
{a)  Distributions of lncome and Principal

My Trustee may distribute to a Beneficiary as much of the income and
principal of their trust as my Trustee determines is necessary or advisable
for their health, education, maintenance and support.

Any undistributed net incorne shall be accumulated and added to principal.

6-1
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(b)  Distribution Upon the Death of a Beneficiary

If 2 Beneficiary should die after the establishment of their trust, but before
the complete distribution of their trust, my Trustee shall distribute the
remaining trust property under the Articles that follow.

Section 6.04  Specific Distribution to ELEANOR C. HARTMAN AHERN

As soon as practicable after my death, my Trustee shall allocate the sum of $300,000 to
be held in a separate trust for the benefit of ELEANOR. C. HARTMAN AHERN to be

administered as provided in this Section.

If ELEANOR C. HARTMAN AHERN should predecease me, this distribution shall
fapse and the property subject to this distribution shall instead be distributed under the
other provisions of this agreement. |

Property passing under this Section shall pass free of any 'administrative gxpenses or
death taxes.

My Trustee shall administer the amount set aside for ELEANOR C. HARTMAN
AHERN as follows:

(a) Distributions of Income and Principal

My Trustee may distribute 10 ELEANOR C. HARTMAN AHERN as
much of the income and principal of her trust as my Trustee determines is
necessary or advisable for ber health, education, maintenance and support.

Any undistributed et income shall be accumulated and added to principal.

(b) Distribution Upon the Death of ELEANOR C. HARTMAN
AHERN

If ELEANOR C. HARTMAN AHERN should dic after the establishment

of her trust, but before the complete distribution of her trust, my Trustee

shall distribute the remaining trust property [0 the descendants of
ELEANOCR C. HARTMAN AHERN, per stirpes, in separate trusts.

If ELEANOR C. HARTMAN AHERN has no descendants, my Trustee shall disfribute
the balance of the trust property under the Articles that follow.

Section 6.05  Specific Distribution to SHEILA HATHORN WHITE

As soon as practicable after my death, my Trustee shall distribute the real property
located at 1325 Strong Drive, Las Vegas, Nevada 39102 to SHEILA HATHORN

WHITE.

If SHEILA HATHORN WHITE should predecease me, this distribution shall lapse and
the property subject to this distribution shall instead be distributed under the other

provisions of this agreement.

Property passing under this Section shall pass free of any administrative expenses Or
death taxes.
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Secfion 6.06  Distribution of Tangible Personal Property by Memorandum

I reserve the right 10 make dispositions of items of tangible personal property by a signed

written memorandum executed after [ sign this agreement that refers to my trust and lists
items of tangible personal property and designates the beneficiary of each item. If 1
execule a memorandum, the memotandum is to be incorporated by reference into this
agreement to the extent permitted by law. '

I direct that upon my death, my Trustee distribute the items of tangible personal property
listed in the memorandum, together with any insurance policies covering such property
and claims under such policies, as provided in the memorandum. Should I leave multiple
written memoranda that conflict as to the disposition of any item of tangible personal
property, the memorandum with the most recent date shall control as to those items that
ate in conflict. |

{f the memorandum with the most recent date conflicts with a provision of this agreement
as to the specific distribution of any item of tangible personal property, the provisions of
ihe memorandum with the most recent date shall control as 10 those items that are in
conflict,

If the memorandum can not legally be incorporated by reference, the memorandum shall
then be ireated as an amendment to my trust and I request that my Trustee follow my
wishes and distribute the items of tangible personal property listed in the memorandum
according to its terms. '

Section 6.07  Distribution of Remaining Tangible Personal Property

My Trustee shall distribute any tangible personal property not disposed of by a written
memorandum under the Articles that follow.

Section 6.08  Definition of Tangible Personal Proparty

For purposes of this Asticle, nry tangible personal property shall include but not be
limited to my household furnishings, appliances and fixtures, works of art, motor
vehicles, pictures, collectibles, personal wearing apparel and jewelry, books, sporting
goods, and hobby paraphernalia.

My tangible personal property shall not include any property that my Trustee, in its sole
and absolute discretion, determines to be part of any business or business interest owned
by me or my trust.

If my Trustee receives property 10 be distributed under this Article from my probate
estate or in any other manner after my death, my Trustee shall distribute the property,
free of trust, in accordance with this Article. The fact that an item of tangible personal
property was not received by my trust until after my death shall not affect the validity of
the gift. If property to be distributed under this Article is not part of the trust property
upon my death and is not subsequently transferred to my Trustee from my probate estate
or in anpy other manner after my death, ithen the specific distribution of property made in
this Article shall be considered null and void, without any legal or bipding eftect.

0-3

6/

ECA042

AA 0922



Section 6.08  Encumbrances and Incidental Expenses of Tangible
Personal Property

My Trustee shall distribute property under this Axticle subject to any liens, security
interests or other encumbrances on the property.

My Trustee shall pay, as an administration expense, the reasonable expenses of storing,
insuring, packing, transporting and otherwise caring for my tangible personal property
until each item of property is actually delivered to the appropriate beneficiary.

Section 6.10  Residuary Distribution

Any tangible personal property not distributed under this or prior Articles of this
agreement shall be distributed as provided in the Articles that follow.

6-4
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Article Seven
Creation of Trust Shares Upon My Death

Section 7.01  Division of My Trust

My Trustee shall divide the remaining trust property into Exempt and Nonexempt Shares.
My Trustee shall allocate a fraction (the “Exempt Fraction”) of the remaining rust
property to the Exempt Share as defined in subsection (). The balance of the trust
property shall be allocated to the Nonexempt Share.

My Trustee shall administer the Exempt Share as provided in Article Eight. My Trustee
shall administer the Nonexempt Share as provided in Axticle Nine.

(a) Computation of the Exempt Fraction

The numerator of the Exempt Fraction is equal to the amount, if any, of
my available GST Exemption, as defined in Section 15.05(c), and the
denominator is the aggregate value, for federal estate tax purposes, of the
remaining trust property.

(b)  Satisfaction of the Exempt Fraction

My Trustee shall have complete authority and discretion to allocate
property to the Bxempt Share in satisfaction of the Exempt Fraction in
cash or in kind, or partly in cash and partly in kind, or in undivided
interests in property. '

In making the computations necessary 10 determine the Exempt Fraction,
my Trustee shall use those values as finally determined for federal estate
tax purposes. Once determined the Exempt Fraction shall be fixed and
shall not vary with changes in the value of the trust property subsequent to
the valuation date used for federal estate tax purposes. However, since the
Exempt Fraction is not intended to be a gift of a specified dollar amount or
pecuniary in nature, my Trustee shall apply the fraction to the assets at
their actual value on the effective date or dates of distribution so that the
actual vatue of the fractional share resnlting from the application of the
Exempt Fraction will include fluctuations in the value of the trust

property.

If the numerator of such fraction is zero, o property shall be allocated to
the Exempt Share. If the numerator of the fraction is equal to or greater
than the denominator, all the remaining trust property shall be allocated to
the Bxempt Share.

(6)  Allocation of GST Exemption

[ recommend, but do not require, that my Personal Representative or my
Trustee will allocate my available GST Exemption to the Exempt Share.
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Article Eight
My Exempt Property

My Trustee shall administer and distribute my remaining exempt trust property (not
distributed under prior Atticles of this agreement) under the terms of this Article.

Section 8.01  Division of My Exempt Property
My Trustee shall divide my exempt property into shares as follows:

Name Share
JACQUELINE MARGUERITE MONTOYA 172
KATHRYN ANN BOUVIER 1/2

My Trustee shall administer the exempt share of each beneficiary in an exempt trust as
provided in the Sections that follow.

Section 8.02  Distribution of the Exempt Share for JACQUELINE
MARGUERITE MONTOYA

My Trustee shall hold and administer the exempt share set aside for JACQUELINE
MARGUERITE MONTOYA in a separate trust under the provisions of this Section.

{a) Distributions of Income and Principal

My Trustee may distibute to JACQUELINE MARGUERITE
MONTOYA as much of the income and principal of her exempt trust as
my Trustee determines is necessary ot advisable for her health, education,
maintenance and support.

Any nndistributed net income shall be accumulated and added to principal,

(b) Distributions on the Death of JACQUELINE
MARGUERITE MONTGOYA

If JACQUELINE MARGUERITE MONTOYA should die after the
establishment of her exempt trust, but before the complete distribution of
her exempt trust, my Trustee shall distribute the remaining trust propetty
to her descendants, per stirpes, in separate trusis. If she has no living
descendants, my Trustee shall distribute the balance of the trust property
to KATHRYN ANN BOUVIER in a separate trust. "The trust is to be held
and  administered under the same provisions as JACQUELINE
MARGUERITE MONTOYA’s exempt trust.

{c) Distribution Iif JAGQUELINE MARGUERITE MOMTOYA s
Dzseased

If JACQUELINE MARGUERIT E MONTOYA shounld dic before the

establishiment of her exempt frust, my Trustee shall distribute the

JACQUELINE MARGUERITE MONTOYA’s shaie to the descandants

of JACQUELINE MARGUERITE MONTOY A, per stirpes, in separate
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trusts. My Trustee shall administer the trusts under the same provisions as
JACQUELINE MARGUERITE MONTOYA’s exempt trust.

If she has no living descendants, my Trustee shall distribute
JACQUELINE MARGUERITE MONTOYA’s share to KATHRYN ANN
BOUVIER in a separate trust. The trust is to be held and administered
under the same provisions as JACQUELINE MARGUERITE
MONTOYA’s exempt trust.

Section 8.03  Distribution of the Exempt Share for KATHRYN ANN
BOUVIER

My Trustee shall hold and admipister the exempt share set aside for KATHRYN ANN
BOUVIER in a separate trust under the provisions of this Section. |

(a) Distributions of Incoms and Pringcipal

My Trustee may distribute to KATHRYN ANN RBOUVIER as much of
the income and principal of her exempt trust as my Trustee determines is
necessary or advisable for her health, education, maintenance and support.

Any undistributed net income shall be accurnulated and added to principal.
(b)  Distributions on the Death of KATHRYN ANN BOUVIER

If KATHRYN ANN BOUVIER should die after the establishment of her.
exempt trust, but before the complete distribution of her exempt trust, my
Trustee shall distribute the remaining trust propetty to her descendants,
per stirpes, in separate trusts. If she has no living descendants, my Trustee
shall distribute the balance of the trust property to JACQUELINE
MARGUERITE MONTOYA in a separate trust. The trust is t0 be held
and administered under the same provisions as KATHRYN ANN

BOUVIER’s exempt trust.
(¢) Distribution if KATHRYN AMNN BOUVIER is Deceased

X ATHRYN ANN BOUVIER should die before the establishment of her
exempt trust, my Trustee shall distribute the KATHRYN ANN
BOUVIER’s share to the descendants of KATHRYN ANN BOUVIER,
per stirpes, in separate trusts. My Trustee shall administer the trusts under
the same provisions as KATHRYN ANN BOUVIER’s exempt trust.

If she has no living descendants, my Trustee shall distribute KATHRYN
ANN BOQUVIER’s share to JACQUELINE MARGUERITE MONTOYA
in a separate trust. The trust is to be held and administered under the same
provisions as KATHRYN ANN BOUVIER’s exempt trust.
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Article Nine
My Nonexempt Property

My Trustee shall administer and distribute my remaining nonexempt trust property (not
distributed under prior Articles of this agreement) under the terms of this Article.

Section 9.01  Division of My Nonexempt Trust Property

My Trustee shall divide my nonexempt into shares as follows:

Name Share
JACQUELINE MARGUERITE MONTOYA 1/2
KATHRYN ANN BOUVIER ' 1/2

My Trustee shall administer the share of each beneficiary as provided in the Sections that
follow.

Section 9.02  Distribution of the Share for JACQUELINE MARGUERITE
MONTOYA

My Trustee shall administer the nonexempt share set aside for JACQUELINE
MARGUERITE MONTOY A in trust as provided in this Section.

(a}  Distributions of Income and Principal

My Trustee may distribute. 1o JACQUELINE MARGUERITE
MONTOYA as much of the income and principal of her nonexempt trust
as my Trustee determines is necessary of advisable for her health,
education, maintenance and support.

Any undistributed net income shall be accurnulated and added to principal,

(b}  Distribution Upon the Death of JACQUELINE
MARGUERITE MONTOYA

Subject to the provisions of the next paragraph, JACQUELINE
MARGUERITE MONTOYA shall have the unlimited and unrestricted
testamentary general power to appoint eny property remaining in her
nonexempt trust at her death among her Descendants and the creditors of
JACQUELINE MARGUERITE MONTOYA’s estate.

JACQUELINE MARGUERITE MONTOYA may not exercise this power
of appointment to appoint to her estate, her creditors, or the creditors of
her estate from the limited share of her nonexempt trust. For purposes of
this power of appointment, the “limited share” of JACQUELINE
MARGUERITE MONTOYA’s ponexempt trust.is that portion of her
nonexempt trust that has an inclusion ratio for generation-skipping transter
tax purposes of zero or which, in the absence of the exercise of the power
of appointment, would not constitute a taxable generation-skipping
transfor at her death. If the generation-skipping tax does not then apply,

A
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the limited share shall be JACQUELINE MARGUERITE MONTOYA’s
entire nonexempt trust.

Insofar as any part of JACQUELINE MARGUERITE MONTOYA’s
nonexempt trust shall not be effectively appointed, my Trustee shall
distibute the remaining unappointed per sfirpes In tusis 10 the
descendants of JACQUELINE MARGUERITE MONTOYA. If
JACQUELINE MARGUERITE MONTOYA has no living descendants,
my Trustee shall distribute the balance of the trust property to KATHRYN
ANN BOUVIER in a separate trust. The trust is to be held and
administered under the same  provisions  as JACQUELINE
 MARGUERITE MONTOYA’s nonexeropt trust.

(¢) Distribution if JACQUELINE MARGUERITE MONTOYA s
Deceased

If JACQUELINE MARGUERITE MONTOYA should die before the
establishment of her trust, my Trustee shall distribute JACQUELINE
MARGUERITE MONTOYA’s share per stirpes in trusts to the
descendants of JACQUELINE MARGUERITE MONTOYA. My Trustee
shall administer the trusts under the same provisions as JACQUELINE
MARGUERITE MONTOYA’s nonexenpt trust.

IfJACQUELINE MARGUERITE MONTOYA has no living descendants,
my Trustee shall distribute JACQUELINE MARGUERITE MONTOYA's
share to KATHRYN ANN BOUVIER in a separate trust, The trust is to
be held and administered under the same provisions as JACQUELINE
MARGUERITE MONTOYA’s nonexempt trust.

Section 9.03  Distribution of the Share for KATHRYN ANN BOUVIER

My Trustee shall administer the nonexempt share set aside for KATHRYN ANN
BOUVIER in trust as provided in this Section.

(a)  Distributions of Income and Principal

My Trustee may distribute to KATHRYN ANN BOUVIER as much of
the income and principal of her nonexempt trust as my Trustee determines
is necessary or advisable for her health, education, maintenance and
support.

Any undistributed net income shall be accumulated and added to principal.
(b)  Distribution Upon the Daath of KATHRYM AMM S0UVIEL

Subject to the provisions of the next paragraph, KATHRYN ANN
BOUVIER shall have the unlimited and unrestricted testameniary general
power to appoint any propaity remaining in her nonexempt trust at her
death among her Descendants and the creditors of KATHRYN ANN
ROUVIER s ostate.

9-2
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KATHRYN ANN BOUVIER may not exercise this power of appointment
to appoint to her estate, her creditors, or the creditors of her estate from the
mited share of her nonexempt trust. For purposes of this power of
appointment, the “limited share” of KATHRYN ANN BOUVIER’s
nonexempt trust is that portion of her nonexempt trust that has an
inclusion ratio for generation-skipping transfer tax purposes of zero or
which, in the absence of the exercise of the power of appointment, would
not constitute a taxable generation-skipping transfer at her death. If the
generation-skipping tax does not then apply, the limited share shall be
KATHRYN ANN BOUVIER’s entire nonexempt trust.

Insofar as any part of KATHRYN ANN BOUVIER’s nonexempt trust
shall not be effectively appointed, my Trustee shall distribute the
remaining unappointed per stirpes in trusts to the descendants of
KATHRYN ANN BOUVIER. If KATHRYN ANN BOUVIER has no
living descendants, my Trustee shall distribute the balance of the trust
property to JACQUELINE MARGUERITE MONTOYA in a separale

trust. The trust is to be held and administered under the same provisions
as KATHRYN ANN BOUVIER’s nonexempt trust.

(c)  Distribution if KATHRYN ANN BOUVIER is Deceased

I KATHRYN ANN BOUVIER should die before fhe establishiment of her
trust, my Trustee shall distribute KATHRYN ANN BOUVIER’s share per
stirpes in trusts to the descendants of KATHRYN ANN BOUVIER. My
Trustee shall administer the trusts under the same provisions as
KATHRYN ANN BOUVIER’s nonexempt trust.

If KATHRYN ANN BOUVIER has no living descendants, my Trustes
shall distribute KATHRYN ANN BOUVIER’s share to JACQUELINE
MARGUERITE MONTOYA. in a separate frust. The trust is to be held
and administered under the same provisions as KATHRYN ANN
BOUVIER's nonexempt trust.
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Article Ten
Remote Contingent Distribution

If, at any time, there is no person or entity qualified to receive final distribution of my
trust estate or any part of it, then my Trustee shall distribute the portion of my trust esiate
with respect to which the failure of qualified recipients has occurred to those persons who
would inherit it had I then died intestate owning the property, as determined and in the
proportions provided by the laws of Nevada then in effect.

10-1
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Article Eleven
Administration of Trusts for Underage and Incapacitated
Beneficiaries

Section 11.01  Distributions for Underage and Incapacitated Beneficlaries

£ under another provision of this agreement any part of the trust property is directed to be
distributed outright, or if a distribution is required to be made, to a person when that
person has not yet attained the age of 21 years, or at a time when that person is
incapacitated and in the opinion of my Trustee is unable to manage the distribution
properly, my Trustee may distribute or retain the trust property in any one or more of the
following methods described in Section 11.02.

Notwithstanding the preceding paragraph, if under another provision of this agreement
any part of the trust property becomes distributable outright, or if a distdbution is
required to be made, to a person when that person is receiving or applying for needs-
based government benefits, my Trustee shall distribute or retain the trust property as
described in Section 11,03,

1 request, but do not require, that before making a distribution to a beneficiary, my
Trustee, to the extent that it is both reasonable and possible, consider the ability the
beneficiary demonstrated in managing prior distributions of trust property.

Section 11.02 Methods of Distribution

My Trustee may distribute or retain trust property in attyy one or more of the following
methods for the benefit of any beneficiary subject to the provisions of this Section: |

(a)  Distribution to Banaficiary
My Trustee may distribute trust property directly to the beneficiary.

(b) Distribution to Guardian or Conservator or Family
Membpar

My Trustee may distribute trust property to the beneficiary’s guardian,
conservator, parent or a family member or other person who has assumed
the responsibility of caring for the beneficiary.

{¢)  Distribution to Custodian

My Trustee may distribute trust property to any person or entity, including
my Trusiee, as custodian for the beneficiary under the Uniform Transfers
to Minors Act, or similar statute.

(dy Distrivutionto Oty Pavsons or Eniidles

My Trustee inay distribute trust property to other persons and entities for
the use and benefit of the bensficiary.
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(e)  Distribution to Agent under Durable Power of Attorniey

My Trustee may distribute trust property 10 an agent or attorney-in-fact
authorized to act for the beneficiary under a legally valid durable power of
attorney executed by the beneficiary prior to the incapacity. '

() Retention in Trust

My Trustee may retain trust property in a separate trust for the benefit of
the beneficiary until the beneficiary attains 21 years of age or, in the
opinion of my Trustes, is no longer incapacitated (as the case may be),

My Trustee shall distribute as much of the net income and principal of any
trust created under this subsection that my Trustee deems necessary or
advisable for the health, education, maintenance and support of the
beneficiary for whom the trust was created. My Trustee shall accumulate
any undistributed net income and add such income to principal.

When the beneficiary for whom a trust is created under this subsection
attains 21 years of age or is no longer incapacitated (as the case may be),
the beneficiary may withdraw from the frust at any time or times any
portion or all of the accwnulated trust income and principal.

The beneficiary for whom a trust is created under this subsection shail
have the testamentary general power to appoint all or any portion of the
principal and undistributed income remaining in the beneficiary's trust at
his or her death among one or more persons or enfities, including the
creditors of the beneficiary’s estate. The beneficiary shall have the sole
and exclusive right to exercise this general power of appointment.

I intend that this testamentary power of appointment be a general power of
appointment as defined in Section 2041 of the Internal Revenue Code.

If the beneficiary fails to validly exercise this testamentary general power
of appointment, my Trustee shall distribute the balance of his or her trust
property to the then living descendants of the beneficiary, per stirpes.

If the beneficiary has no then living descendants, my Trustee shall
distribute the beneficiaty’s remaining trust property per stirpes 1o the
living descendants of the beneficiary’s nearest lineal ancestor who was my
descendant or if mo such descendant is then living, to my then living
descendants, per stirpes. ‘

If 1 have no then living descendants, my Trustee shall distribute the
remaining trust property as provided in Axticle Ten.
Section 11.03  Spacial Meeds Trust

My Trustes shall distribute or retain trust property as follows for the benefit of any
beneficiasy who is subject to the provisions of this Section:

-
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(a)  Distributions for Special Needs

My Trustee, in its sole, absolute, and unreviewable discretion, may
distribute discretionary amounts of net income and principal for special

needs of the beneficiary not otherwise provided by governmental financial
assistance and benefits, or by the providers of services.

“Special needs” refers to the requisites for maintaining the good health,
safety, and welfare when, in the discretion of my Trustee, such requisites
are not being provided by any public agency, office, or department of any
state or of the United States.

“Special needs” shall also include, but not be limited to, medical and

dental expenses, annual independent checkups, clothing and equipment,

programs of fraining, education, treatment and rehabilitation, private
residential care, transportation (including vehicle purchases), maintenarice,
insurance, and essential dietary needs. “Special needs” may include
spending money; additional food; clothing; electronic equipment such as
radio, recording and playback, television and computer equipment;
camping; vacations; athletic contests; movies; trips; and money to
purchase appropriate gifts for relatives and friends.

My Trustee shall have no obligation to expend trust assets for such needs,
but if my Trustee, in its sole, absolute and unreviewable discretion,
decides to expend trust assets, under no circumstances should any amounts
be paid to, or reimbursed to, the federal government, any state, or any
governmental agency for any parpose, including for the care, support, and
maintenance of the beneficiary.

(b) Obijactive to Promotz Indevendence of the Beneficlary

While actions are in my Trustee’s sole, absolute and unreviewable
discretion, all parties to this trust agreement should be mindful that it is
my wish that the beneficiary live as independently, productively, and
happily as possible.

() Trust Assets not to be Considered Availanle Resourca
to the Beneficiary |

The intent of the provisions of this Section 11.03 is to supplement any
benefits received, or for which the beneficiary may be eligible, through or
from various governmental assistance programs and not to supplant any
such benefits. All actions of my Trustee shall be directed toward carrying
out this intent and the discretion granted my Trustee wnder this agreement
to carty out this intent is absolute,

For purposes of determining the benaficiary’s eligibility for any such
benefits, no pait of the principal or undistributed income of the trust estate
shall be considered available to the bensliciary for public benefit
purposes. The beneficiary shall not be cousidered to have access 10
principal or income ¢f the trust, and he or she has no ownership, right,
authority, or power to conveit any asset into cash for his or her own use.

11-3
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My Trustee shall hold, administer, and distribute all property allocated to
this trust for the exclusive benefit of the beneficiary during his or her
Lfetime. All distributions from this trust share are in the sole, absolute,
and unreviewable discretion of my Trustee, and the beneficiary is legally
restricted from demanding trust assets for his or her support and
maintenance,

In the event my Trustee 1s requested to release principal or income of the
trust to or on behalf of the beneficiary to pay for equipment, medication,
or services that any government agency 1is authorized to provide, or in the
event my Trustee is requested to petition a court or any other
administeative agency for the release of trust principal or income for this
purpose, my Trustee is authorized to deny such request and 18 authorized
in its discretion to take whatever administrative or judicial steps may be
necessary to continue the beneficiary’s eligibility for benefits, including
obtaining legal advice about the beneficiary’s specific entitlement to

. public benefits and obtaining instructions from a court of competent

jurisdiction ruling that neither the trust corpus nor the trust income is
available to the beneficiary for eligibility purposes. Any expenses of my
Trustee in this regard, including reasonable attorneys’ fees, shall be a
proper charge to the trust estate.

{(d)  Distribution Guidelines

My Trustee shall be regponsible for determining what discretionary
distributions shall be made from this trust. My Trustee may distribute
discretionary amounts of income and principal to or for the benefit of the

‘beneficiary for those special needs not otherwise provided by

governmental financial assistance and benefits, or by the providers of
services. Any undistributed income shall be added to principal. In
making distributions, my Trustee:

Shall consider any other known income Of IeSources of the
yeneficiary that are reasonably available;

Shall take into consideration all entitlement benefits from
any government agency, quch as Social Security disability
payments, Medicare, Medicaid (or auny state Medicaid
program equivalent), Supplemental Security Income (SS1),
In-Home Support Service (IHSS) and any other special
purpose benefits for which the beneficiary is eligible;

Shall take into consideration resource and 1ncome
limitations of any such assistance prograil;

Shall make expenditures so that the beneficiary’s standard
of living will be comfortable and enjoyable;

Shall not be obligated to or compelled fo make specific
payments;
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Shall not pay or reimburse any amounts to any
governmental agency or department, unless proper demand
is made by such governmental agency and reimbursement
is required by the state; and

Shall not be liable for any loss of benefits.
{e) No Seeking of Order to Distribute

For purposes of determining the beneficiary’s state Medicaid program
equivalent eligibility, no part of the principal or undistributed income of
the trust estate shall be considered available 1o the beneficiary. My
Trustee shall deny any request by the beneficiary to (1) release principal or
sacome of the trust to or on behalf of the beneficiary to pay for equipment,
medication, or services that the state Medicaid program equivalent would
provide if the trust did not exist; or {2) petition a court Or any other
administrative agency for the release of trust principal or income for this
purpose. My Trustee may, in its sole, absolute and unreviewable
discretion, take necessary administrative or legal steps to protect the
beneficiary’s state Medicaid program equivalent eligibility, including
obtaining a ruling from a court of competent jurisdiction that the trust
principal is not available to the beneficiary for purposes of determining
state Medicaid program equivalent eligibility. Expenses for this purpose,
including reasonable atforneys’ fees, will be a proper charge to the trust
estate.

(H ndemnification of Trustee When Acting in Good Faiin

My Trustee shall be indemnified from the trust_property for any loss or
reduction of public benefits sustained by the beneficiary as a result of my
Trastee exercising, in good faith, the authority granted to my Trustee
under this Section,

(g) Termination and Distribution of e Spacial Naeds Trust

If my Trustes, in its sole, absolute and unreviewable discretion,
determines that the beneficiary is no longer dependent on others and 1is
able to provide independent support, my Trustee shall distribute or retain
the remaining property according to the other provisions of this trust
agreement as though the provisions of this Section 11.03 had not been

effective.

If the other provisions of this trust agrecment do not provide for the
distribution or retention of the remaining property, then ray Trustee shall
distributs the remaining propeity to the beneficiary outright, free of trust.

“Independent suppoit” shall be satisfiad at such time as the beneficiaty has
g been gainfully employed for thirty-thres (33) months of a thirty-six (36}
: month period immediately precediag the decision to terminate the trust
' share.

11-5
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The terms “gainful employment” and “gainfully employed” shall be
construed to mean such full-time employment that produces sufficient net
income to enable the beneficiary to contribute not less than 100 percent of
the funds (exclusive of other sources of revenue) that are necessary to
provide for the independent care, support, maintenance, and education of
the beneficiary. My Trustee, in its sole, absolute and unreviewable
discretion, shall determine whether or not the beneficiary has satisfied the
condition of gainful employment. '

(h) Distribution Upon the Death of the Beneficiary

Upon the death of the beneficiary, my Trustee shall distribute or retain the
remaining property according to the other provisions of this trust
agreement as though the provisions of this Section 11.03 had not been
effective. If the other provisions of this trust agreement provide for the
beneficiary’s share to be held in trust, then those provisions shall be
interpreted as though the beneficiary died after the establishment of such
trust.

If the other provisions of this trust agreement do not provide for the
distribution or retention of the remaining property, then the beneficiary
shall have the testamentary limited power 1o appoint all or any portion of
the principal and undistributed income remaining in the beneficiary’s trust
at his or her death among one OF MOIE Persons or entities. However, the
beneficiary may not exercise this limited power of appointment {0 appoint
1o himself or herself, his or her estate, his or her creditors or the creditors
of his or her estate.

1 intend that this be a limited power of appointment and not a general
power of appointment as defined in Section 2041 of the Internal Revenue
Code. -

Insofar as any part of the beneficiary’s trust shall not be effectively
appointed, my Trustee shall distrbute the remaining unappointed balance
per stirpes to the descendants of the beneficiary. If the beneficiary has no
living descendants, my Trusteo shall distribute the balance of the frust
property per stirpes to my descendants.

If 1 have no living descendants, my Trustee shall distribute the balance of
the trust property as provided in Article Ten.
Section 11.04  Aoplication of Article

Any decision made by my Trustee under this Article shall be final, controlling and
binding upon all beneficiasies subject to the provisions of this Article.

The provisions of this Article shall not apply to distributions o yne.

Further, the provisions of this Article shatl not apply to diztributions that are required to
be made to a bensficiary pursuant to the srovisions of Section 12.01.
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Article Twelve
Retirement Plans and Life Insurance Policies

The provisions of this Article apply to qualified retirement plans and insurance policies
owned by or made payable to my trust.

Section 12.01  Retirement Plans

Notwithstanding any other provision of this agreement fo the contrary, the pravisions of
this Section apply to qualified retirement plans.

(a) Rights of My Trustee

Subject to the provisions below pertaining to distributions from qualified
tetirement plans, my Trustee may exercise the right to determine the
manner and timing of payments (by lnmp sum or otherwige) of qualified
retirement plan bensfits that are permitted under qualified retirement plans
and are consistent with the federal income tax rules regarding required
inimum distributions under Section 401(a)(9) of the Internal Revenue
Code.

My Trustee may make qualified disclaimer of any qualified retirement
benefits or non-qualified annuity benefits payable to my trust.

My Trustec shall not be liable to any beneficiary for the death benefit
election selected or for any decision regarding the disclaimer of any
qualified retirement benefits payable to my trust.

(b Distributions from Qualified Retirement Plans fo Trusts

Unless specifically stated otherwise, cach year, beginning with the year of
my death, if any trust created under this agreement becomes the
beneficiary of death benefits under any qualified retirement plan, my
Trustee shall withdraw from the trust’s shate of the plan, in each year, the
required mininum distribution required under Section 401(a)(9) of the
Infernal Revenue Code. My Trustee may withdraw such additional
amounts from the trust’s share of the plan as my Trustee deems advisable;
but, only if the dispositive terms of the trust authorize my Trustee to
immediately distribute the withdrawn amount ag provided below. My
Trustee shall immediately distribute all amounts withdrawa to:

My descendants, per stirpes, who are beneficiaries of such
trust; and :

If 1o descendant of mine is a beneficiary of the trust, then
to the ificome beneficiaries of such trust in equal shares.

Amounts required to be withdrawn and distributed under this Section
shall, to the extent they are withdrawn and distiibuted, reduce maadatory
distribution amownts under other provisions of this agreement that
otherwise require distribution of all of the income of the trust.
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The purpose of this Section is to inswre that the life expectancy of the
beneficiaries of the trust may be used to calculate the minimum
distributions required by the Internal Revenue Code. This Section shall be
interpreted consistent with my intent despite any direction to the contrary
in this agreement.

()  Minimum Required Distribution

In administering my trust, the minimum required distribution for any year
shall be, for each qualified retirement plan, the greater of (1) the value of
the qualified retirement plan determined as of the preceding year-end,
divided by the applicable distribution period; and (2) the amount that my
Trustee shall be required to withdraw under the laws then applicable to the
trust to avoid penalty. |

It 1 die before my required beginning date with respect to a qualified
retirement plan, the applicable distribution period means the life
expectancy of the beneficiary. If I die on or after my required beginning
date with respect to a qualified retirement plan, the applicable distribution
period means the life expectancy of the beneficiary, or (if longer) my
remaining life expectancy.

Notwithstanding the foregoing, if I die on or after my required beginning
date with respect to a qualified retirement plan, the minimum required
distribution for the year of my death shall mean (a) the amount that was
required to be distributed to me with respect to the qualified retirement
plan during the year, minus (b) amounts actually distributed to me with
respect to the qualified retirement plan during the year.

“Iife expectancy,” “required beginning date” and other similar terms used
in this subsection, shall be determined in accordance with Section
401(a)(9) of the Internal Reveoue Code.

Saction 12.02 Lie Insurance Policies

The following provisions apply to life insurance policies owned by or made payable to
my trust.

(a) {Provisions During My Life

During my life, 1 reserve all of the rights, powers, privileges, and options,
with respect to any insurance policy, annuity or any other third-pacty
beneficiary contract owned by or made payable to my trust, including, but
not limited to, the right to designate and change beneficiaries, the right to
borrow mensy, the right to sugrender the poliey, the right to receive any
payments as owner, and the right to make any available elections.

My Trastee shall have no duty to exercise, or refrain from exercising, any
rights, powers, privileges of options with respect to any insuranes policy,
annuity contract or other third-party beneficiary contract, My Trustee
shall have no obligation to pay premiums OF other contractual amounts
that may be payable under any suoi nolicy.

12-2
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(b) Provisions After My Death

After my death, my Trustee may make all appropriate elections with
respect to such policies and may colleot all sums made payable to my trust
or my Trustee under all such policies or coniracts.

My Trustee may exercise any settlement options or other options or rights
that may be available under the terms of any policy or contract. My
Trustee shall not be lable to any beneficiary on account of any election
made by my Trustee with respect to any policy or contract.

Section 12.03 Limitation on Liability of Payor

Persons or entities dealing in good faith with my Trusiee shall not be required to see to
the proper application of proceeds delivered to my Trustee, or to inquire into any
provision of this agreement.

A receipt signed by my Trustee for any proceeds or benefits paid shall be a sufficient
discharge to the person or entity making the payment.

Section 12.04 Collection Efforts

My Trustee shall make reasonable efforts to collect the proceeds of all life insurance
policies and gualified refirement benefits payable to my trust.

My Trustee may commence legal or administrative proceedings fo collect the proceeds of
any life insurance policy or qualified retirement benefits to which the trust is entitled;
provided, however, that my Trustee need not commence any. such proceedings until my

Trustee is indemnified to its satisfaction for any expenses and liabilities it may incur in
cormection with the proceeding.

My Trustee may settle or compromise any and all claims with respect to the collection of
any lifc insurance proceeds or qualified retirement benefits to which my trust may be
entitled. A settlement made by my Trustee shall be binding on all beneficiaries.

Section 12.05 No Obligation t» Purchase or Maintain Benefiis

Nothing in this agreement shall impose any obligation, legal or otherwise, on ne or on
my Trustee to purchase, invest, or maintain any qualified retivement plan or life insurance
policy.
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Article Thirteen
Trust Administration

Section 13.01  Distributions to Beneficiaries

Whenever this agreement authorizes or directs a Trustee to make a distribution of net
income or principal to a beneficiary, the Trustee may apply for the benefit of the
beneficiary any property that otherwise could be distributed directly to the beneficiary.
The Trustee shall have no responsibility to inquire into the beneficiary’s ultimate
disposition of the distributed property unless specifically directed otherwise by this
agreement.

The Trustee may make distributions in cash or in kind, or partly in each, in proportions
and at values determined by the Trustee. The Trustee may allocate undivided interests in
specific assets to a beneficiary or trust in any proportion or manner that the Trustee
determines, even though the property allocated to one beneficiary may be different from
that allocated to another beneficiary.

The Trustee may make these determinations without regard to the income tax aticibutes
of the property and without the consent of any beneficiary.

Section 13.02 No Court Proceedings

This trust shall be administered expeditiously, consistent with the provisions of this
agreement, free of judicial intervention, and without order, approval or action of any
court. The trust shall be subject to the jurisdiction of a court only if my Trustee or
another interested party institutes a legal proceeding. A proceeding to seek instructions
or a court determination shall be initiated in the court having original jurisdiction over
matters relating to the construction and administration of trusts. Seeking instructions ot a
court determination shall not subject this trust to the continging jurisdiction of the court.

Section 13.03 No Bond

My Trustee shall not be required to furnish any bond for the faithful performance of my
Trustee’s duties, unless required by a court of competent jurisdiction and only if the court
finds that a bond is needed to protect the interests of the beneficiaries, No surely shall be
required on any bond required by any law or rule of court, unless the court specifies that a
surety is necessary.

Saction 13.04  Exonaration of My Trustes

No successor Trustee is obligated to examine the accounts, records or actions of any
previous Trustee or of the Personal Representative of my estate. No successor Trustee
shall be in any way or nanner responsible for any act or ouission to act on the part of
any previous Trustee or the Personal Representative of my estate.

Unless a Trustee has reszived notice of removal, the Trustee shall not be liable to me or
to any beneficiary for the consequences of any action taken by the Trustee that would]
have besn, but for the prior removal of the Tiustee, a proper exsreise by the Trusiee of
the anthority aranted to the Trustee under thig agreement.

13-1
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Any Trustee may request and obtain from the beneficiaries or from their legal
representatives, agreements in writing releasing the Trustee from any liability that may
have arisen from the Trustee’s acts or omissions to act and indemnifying the Trustee from
{iability for the acts or omissions. An agreement described in this paragraph, if acquired
from all the living beneficiaries of the trust or from their legal representatives, shall be
conclusive and binding upon all parties, born or unbormn, who may have, or may in the
future acquire, an interest in the trust.

The Trustee may require a refunding agreement before making any distribution or
allocation of trust income or principal and may withhold distribution or allocation
pending determination or release of a tax lien or other lien. This refunding agreement
provision shall not apply to any distribution that qualifies for the federal estate tax
charitable deduction.

Section 13.05 Trustee Compensation

An individual serving as Trustee, other than me, shall be entitled to fair and reasonable
compensation for the services rendered as a fiduciary. A corporate fiduciary serving as
Trustee shall be compensated by agreement with an individual Trustee or, in the absence
of an individual Trustee or in the absence of an agreement, in accordance with the
corporate fiduciary's published schedule of fees in effect at the time the services are
rendered.

A Trustee may charge additional fees for services it provides that are not compised
within its duties as Trustee such as fees for legal services, tax return pteparation and
corporate finance or investment banking services. ’

In addition to receiving compensation, a Trustee may be reimbursed for reasonable costs
and expenses incwred in carrying out its duties under this agreement.

Saction 13.06  Fmployment of Professionals

My Trustee may appoint, employ and remove, at any time and from time to time,
investment advisors, accountants, auditors, depositories, custodians, brokers, consultants,
attorneys, expert advisers, agents, and employees to advise or assist the Trustee in the
performance of its duties, My Trustee may act upon the recommendations of the persons
or entities employed with or without independent investigation.

My Trustee may reasonably compensate an individual or entity employed to assist or
advise my Trustee regardless of whether the person or entity shall be a Trustee of a trust
established under this agremment or a corporate affiliate of a Trustee and regardless of
whether the entity shall be one in which a Trustee of a trust created under this agreement
is a partner, member, stockholder, officer, director or corporale affiliate or has any other
interest.

My Trustee may pay the usual compensation for services contracted for under this
Section out of principal or income of the tiust as my Trustsc may deem advisable. My
Trustee may pay compensation to an individual or entity employed to assist or advisz my
Trustes without dirninution of or charging the same against the compensation %0 wiich
tie Timstee is eniitled under this agreement.  Any Trustee who shail be a parteer,
stookholder, officer, director or corporate affiliate in any entity employed to assist or
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advise my Trustee shall nonetheless receive the Trustee’s share of the compensation paid
to the entity.

Section 13.07 Exercise of Testamentary Power of Appointment

A testamentary powet of appointment granted under this agreement may be exercised by
valid will, revocable living trust, or any other written instrument that specifically refexs to
this power of appointment. The holder of a testamentary power of appointment may
exercise the power to appoint property among the penmissible appointees in equal or
unequal proportions, and on such terms and conditions, whether outright or in trust, as the
holder of the power designates. The holder of a testamentary power of appointment may
grant further powers of appointment to any person to whom principal may be appointed,

including a presently exercisable limited or general power of appointment,

My Trustee may conclusively presume that any power of appointment granted o any
beneficiary of a trust created ander this agreement has not been exercised by the
beneficiary if my Trustee has no knowledge of the existence of a valid will, revocable
living trust, or any other wiritten instrument exercising the power within 3 months after
the beneficiary’s death,

Section 13.08 Determination of Principal and Income

My Trustee may determine in a fair, equitable and practical manner how all Trustee’s
fees, disbursements, receipts, and wasting assets shall be credited, charged, and
| apportioned between principal and income. My Trustee may allocate capital gain to
o income rather than principal.

My Trustee may sct aside from trust incorpe reasonable reserves for taxes, assessments,
insurance premiuims, repairs, depreciation, obsolescence, depletion, and for the
equalization of payments 10 or for the beneficiaries. My Trustee may select approptiate
accounting periods with regard to the trust property.

Notwithstanding the foregoing or Nevada law to the contrary, my Trustee shall treat
distributions from any qualified retirement accounts to any trust established under this
agreement in any given year as income to the extent the distribution represents income
generated or treated as generated by any qualified retirement account for that year.

In addition, my Trustee shall treat ahnuity and other pertodic payments to any trust
established under this agreemeni n any given year as income (o the extent the
distribution represents income generated and treated as generated by any qualified
retirement plan for that year; if income information is not available then my Trustee shall
apportion the annuity and other periodic payments between principal and income in a
fair, equitable and practical manner in accordance with the guidelines set forth in this
Section. “Annuily and other periodic payments” refers to distributions made to my
Trustee over a fixed number of years Of daring the life of ore or move individuals
because of services rendered or property transfeed to the payor in exchange for futurs
payments and includes payments made in money ot property from the payor’s geneial
assets or from a separate fund created by tha payor, including a private of commercial
annuity, an individnal retirement arnuity, 2 pension, proiil-sharnng plan, stock-bonus
plan, stock ownersiiip plan or similar arrangenent.
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1. To the extent an annuity or other periodic payment is characterized as
interest, dividend or other item of wncome or an annuity or other periodic
payment is made in lieu of interest, dividend or other item of mcome; my
Trustee shall allocate the payment to income. My Trustee shall allocate
to principal the balance of the annuity ot othey periodic payment as well as
any other payment received in the same accounting period that is not
characterized as interest, dividend or other item of incorne.

2. To the extent annuity and other periodic payments are made and no
part of the payments are characterized as interest, dividend or other item
of income, my Trustee shall use the present value of the annuity and other
periodic payments as finally determined for federal estate tax purposes and
the Section 7520 rate of the Intetnal Revenue Code used to determine the
vatue for federal estate tax purposes to prepare an annuitization table to
allocate the payments between income and principal.

3. In the event that the amount of annuity and other periodic payments
change because of changes in the investment markets or other changes, my
Trustee shall allocate the change in the amount of the payments between
income and principal in a fair, equitable and practical manner.

If, to obtain an estate tax marital deduction for a trust established under this agreement,
my Trustee must allocate more of a payment to income than provided for by this section,
my Trustee shall allocate to income the additional amount necessary to obtain the marital
deduction. '

Section 13.09 Trust Accounting

Upon the written request of a beneficiary, my Trustee shall render an accounting at least
annually to the income beneficiaries of the trust during the accounting period that
includes the date of the written request. The accounting shall include the receipts,
disbursements, and distributions cccurring during the accounting period and a balance
sheet of the trust property if no tax return is filed, or may consist just of the tax return for
the accounting period if a tax return is filed for the trust.

In the absence of fraud or manifest error, the assent by all income beneficiaries to an
accounting of an Independent Trustee shall make the matters disclosed in the accounting
binding and conclusive upon all persons, both those in existence on the date of this
agreement and those to be bom in the future who have, or will in the future have, a vested
or contingent interest in the trust property. In the case of a minor or incapacitated
beneficiary, that beneficiary’s natural guardian or legal representative shall give the
assent required under this Section.

The failure of any person to object to any accounting by giving wiitten notice to my
Trustee within 60 days of the person’s receipt of 2 copy of the accounting shall be
deemed to be an assent by such person. -

The trust’s financial records and docurnentation shall be available at reasonable times and
upon reasonabls notice for inspestion by trust beneficiaries and their representatives. My
Trustee shall not be required to furnish trust information regaiding my ftrust to any
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individual, corporation, or other entity that is not a beneficiary or the representative of a
beneficiary, and is not requesting the information pursuant to a valid court order,

Section 13.10  Action of Trustees; Disclaimer

Unless otherwise provided in this agreement, whenever 1 am serving as Trustee, 1 may
make all decisions and exercise all powers and discretions granted to my Trustee under
this agreement without the consent of any other Trustee.

When I am not serving as a Trustee, if two Trustees are eligible to act with respect to a
given matter, the concurrence of both shall be required for action to be taken; if more
than two Trustees are eligible to act with respect to a given matter, the concurrence of a
majority of my Trustees shall be required for action to be taken.

A nonconcurring Trustee may dissent or abstain from a decigion of the majority. A
Trustee shall be absolved from personal Hability by registering its dissent or abstention in
the records of the trust. After doing so, the dissenting Trustee shall then act with my
other Trustees in any way necessary or appropriate to effectuate the decision of the
majority, '

Notwithstanding any provision of this agreement to the contrary, any Trustee may
disclaim or release, in whole or in part, by an instrument in writing, any power it holds as
Trustes, irrevocably or for any period of time that the Trustee may specify. The Trustee
may make the relinquishment of a power personal to the Trustee or may relinquish the
power for all subsequent Trustees.

Section 13.11  Delegation of Trustee Authority; Powar of Attorney

Subject to the limitations set forth in Section 14.23, any Trustee may, by an instrument in
writing, delegate to any other Trustee the right to exercise any power (including a
diseretionary power) granted my Trustee in this agreement. During the time a delegation
under this Section is in effect, the Trustee to whom the delegation was made may
exercise the power to the same extent as if the delegating Trustee had personally joined in
the exercise of the power. The delegating Trustee may revoke the delegation at any fime
by giving written notice of revocation to the Trustee to whom the power was delegated.

My Trustee may execute and deliver a revocable or irrevocable power of attorney
coranting any individual or entity the power to transact any and all business on behalf of
my trust or any other trust created under this agreement. The power of attorney may
grant to the attorney-in-fact all of the rights, powers, and discretion that my Trustee is
entitled to exercise under this agreement.

Saction 1342 Additions to 3aparals Trusts

if upon my death, or upon the termination of any trust created under this agreement, a
final distribution is to be made to a person who is or is named as the primary benefictary
of another trust created or provided for mnder this agrsement, and there is no specific
indication whather the distribution is to be inads in trust or outright, free of trust, my
Trustee shall make the distribution to the second trust instead of distributing the propety
to the beneficiery oultight. For purposes of administration, sny Trostee shall treat the
distribution as though it had been an original part of the second trust.
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Section 13.13  Authority to Merge or Sever Trusts

My Trustee may merge and consolidate a trust created under this agreement with any
other trust, if the two trusts contan substantially the same terms for the same
beneficiaries and at least one Trustee in conunon.

My Trustee may administer the merged and consolidated trust as a single trust or unit. 1f,
however, a mergex or consolidation does not appear feasible, my Trustee may consolidate
the assets of the trasts for purposes of investment and trust administration while retaining
separate records and accounts for each respective trust.

My Trustee may sever any irust on a fractional basis into two or more separate and
identical trusts or may segregate a specific amount or asset from the trust property by
allocation to a separate account or trust. The separate trusts may be funded on a non pro
rata basis provided that funding is pased on the total fair market value of the assets on the
date of funding. Income earned on a segregated amount or specific asset after the
gegregation. passes with the amount or asset segregated. My Trustee shall hold and
administer each separate trust upon terms and conditions substantially identical to those
of the trust from which it was severed.

Subject to the terms of the trust, my Trustee may consider differences in federal tax
attributes and other pertinent factors in administering the trust property of any separate
account or trust, in making applicable tax elections, and in making distributions. A
separate trust created by severance must be treated as a separate trust for all purposes
from the date on which the severance is effective; however, the effective date of
severance may be retroaciive to a date before the date on which my Trustee exercises the
power.

Section 13.14 Authority to Terminate Trusts

If, at any time, my Trustee, other than an Interssted Trustee, in its sole and absolute
discretion, determines that a trust created under this agreement is no longer gconomical ot
is otherwise inadvisable to administer as a trust, or if my Trustee, other than an Interested
Trustee, deems it to be in the best interest of my beneficiaries, my Trustee, without
further responsibility, may terminate the trust and distribute the trust property, including
any undistributed net income, in the following order of priority:

To me, if I am then living;

To the beneficiaries then entitled to mandatory distributions of net itncome
of the trust and in the same proportions; and

If none of the beneficiaries are entitled to mandatory distributions of net
income, to the beneficianes then eligible to receive discretionary
distrtbutions of net income of the trust, 1o such amounts and shagss as my
Trustee, other than an Interested Trustee, may determine.

Saction 13,15 Discrofionary Pistrinudon o Pully Litlize Jasis inerase
Upon Daath of Senaficiary

This Section shall apply dusing any time there is no federal estaiz tax in effect and
Section 1072 of the Internal Revenue Code is in effect.
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if 1 have given my Trustee the authority to make distributions of principal to the
beneficiary of a trust, my Trustee, other than an Interested Trustee, may, from time 0
time, distribute to the beneficiary as mmuch of the principal of the trust as such Trustee
may determine is advisable so that upon the death of the beneficiary the estate of the
beneficiary will have sufficient appreciated assets to fully utilize the aggregate basis
increase allowed under Section 1022.

Before making a distribution of property under this Section, I request, but do not require
that the Trustee determine whether there is a good reason to retain the property in trust
such as whether or not the asset may be sold in the near future, the need for creditor
protection by the beneficiary, protection of the beneficiary from failed mardages and
protection of the asset for future generations. My Trustee shall not be liable to any
beneficiary for the exercising or failing to exercise its discretion to make a distribution
under this Section.

Section 13.16 Merger of Corporate Fiduciary

If any corporate fiduciary acting as my Trustee under this agreement is merged with or
transfers substantially all of its trust assels to another corporation or if a corporate
fiduciary changes its name, the successor shall automatically succeed to the trusteeship as
if originally named a Trustee. No document of acceptance of trusteeship shall be
required. '

Section 13.17 Beneficiary’s Status

Until 2 Trustee receives notice of the incapacity, birth, marriage, death or other event
upon which a beneficiary’s right to receive payments may depend, the Trustee shall not
be liable for acting or failing to act with respect to the event or for disbursements made in
good faith to persons whose interest may have been affected by such event. Unless
otherwise provided in this agreement, the parent or legal representative may act on behalf
of a beneficiary who is a minor or is incapacitated.

A Trustez may rely on-any information provided by a beneficiary with respect 1o the
veneficiary’s assets and income. A Trustee shall have no independent duty to investigate
the status of any beneficiary and shall not incur any liability for failure to do so.

Saction 13.18 Dischargs of Third Passons

Persons dealing in good faith with my Trustee shall not be required to see to the proper
application of money paid or property delivered to tuy Trustee, or to inquire into the
authority of my Trustee as o any transaction. The receipt from my Trusiee for any
money or property paid, transferred or delivered to my Trustee shall be 2 sufficient
discharge to the person or persons paying, transferring or -delivering the money or
property from all liability i connection with its application.

t

Sacton 1319 Cavtiiicata by Trusiae

A written statement of my Trustee may always be relied upon by, aud shall always be
conclusive evidsnos in favor of, any traasfer agent or any othes person dealing in good
faith with 1y Trusiee in raliance vupon the stateme i,
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l N Section 13.20  Funeral and Other Expenses of Beneficiary

Upon the death of an income beneficiary, my Trustee may pay the funeral expenses,
burial or cremation expenses, enforceable debts and other expenses incurred due to the
death of the beneficiary from trust property. This Section shall only apply to the extent
the income beneficiary has not exercised any testamentary power of appointment granted
to him or her under this agreement.

My Trustee may rely upon any request by the Personal Representative or members of the
family of the deceased beneficiary for payment without verifying the validity or the
amounts and without being required to see to the application of the amounts so paid. My
Trustee may make decisions under this Section without regard to any limitation on
payment of expenses imposed by statute or rule of court and may be made without
obtaining the approval of any court having jurisdiction over the administration of the
deceased beneficiary’s gstate.

Section 13.21 Generation-Skipping Transfer Tax Provisions

Notwithstanding any other provision of this agreement fo the contrary, if a trust created

under this agreement would be partially exempt from generation-skipping transfer tax

after the intended allocation of GST exemption as defined in Section 2631 of the Internal
- Revenue Code fo the trust then:

{a)  Division into Exempt and Nonexempt Trusts

My Trustee may divide the property of the trust into two separate trusts so
that the allocation of GST exemption can be made to a trust that will be
entirely exempt from generation-skipping transfer tax (the “exempt trust”).
The exempt trust shall consist of the largest fractional shatre of the total
irust assets that will permit the exempt trust to be entirely exempt from
generation-skipping transfer tax. The “nonexempt trust” shall consist of
the balance of the total trust assets. For purposes of computing the
fractional share, asset vajues as finally determined for federal estate tax
purposes shall be used. The fraction shall be applied to the assets at their
actual value on the effective date or dates of distribution so that the actual
value of the Fractional share resulting from the application of such fraction
will include fluctuations in the value of the trust property.

(b)  Administration of the Trusis

The trusts created under this Section shall have the same terms as the
original trust. To the extent possible, distributions to a non-skip person as
defined by Section 2613 of the Internal Revenue Code shall be made Trom
a nonexempt trst and distributions to a skip person as defined by Section
2613 shall be made from an exempt trust,

My Trustee shall administer each exempt and nonexempt tiust as a
- separate and independent trust.

Any exempt or nonsxempt frust established under this agrosment may be
referred to by the nams designated by my Trustee.
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If an exempt trust and a nonexempt trust are forther divided under the
terms of this agreement, my Trustee may allocate property from the
exempt trust first to the trust from which a generation skipping transfer 1s
more likely to occur.

{c) My Intent; Trust Additions

My intent is to minimize the application of the generation-skipping
transfer tax to the trust property but not to affect the total amount of trust
property to which any beneficiary may be entitled under this agreement,
This agreement shall be so construed and interpreted to give effect to this
intent.

If at any time any property that has an inclusion ratio greater than zero for
generation-skipping transfer tax purposes would be added to a trust with
property that has an inclusion ratio of zero, then my Trustee shall instead
hold such property in a separate trust on the same terms and conditions as
the original trust.

(d) Independent Trustee May Confer Testamentary Power of
Appointment

My Trustee, excluding any Interested Trustee, may during the lifetime of
the beneficiary of the trust, grant the beneficiary a testamentary power 1o

“appoint all or part of such beneficiary’s trust or trust share to the creditors

of the beneficiary’s estate. The Trustee granting the power of appointment
may require, as a condition for the beneficiary’s exercise of such power,
that the beneficiary obtain the consent of such Trustee. Any festamentary
power of appointment granted by the Trustee shall be in writing and may
be revoked at any time ducing the lifetime of the beneficiary to whom the

-power was given. I suggest, but do not require, that my Trustee exercise

this authority to subject trust property fo estate tax instead of the
generation-skipping transfer tax when it appears that it may reduce overall
taxes.
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Article Fourteen
My Trustee’s Powers

Section 14.01  Introduction to Trustee's Powers

Except as otherwise speoifically provided in this agreement, my Trustee may exercise,
without prior approval from any court, all the powers conferred by this agreement and
any powers conferred by law, including, without limitation, those powers set forth under
the common law or statatory law of the State of Nevada or any other jurisdiction whose
law applies to this trust. The powers conferred upon my Trustee by law, including those
powers conferred by Nevada Revised Statutes, Sections -163.265 to 163.410, shall be
subject to any express limitations or contrary directions contained in this agreement.

My Trustee shall exercise these powers in the manner my Trustee determines to be in the
best interests of the beneficiaries. My Trustee shall not exercise any of its powers in a
manner that is inconsistent with the right of the beneficiaries to the beneficial enjoyment
of the trust property in accordance with the general principles of the law of trusts.

The Trustee of a trust may have duties and responsibilities in addition to those described
in this agreement. I encourage my Trusiee to obtain appropriate legal advice 1f my
Trustee has any questions concerning its duties and responsibilities as Trustee.

Section 14.02 Execution of Documents by My Trustee

My Trustee may execute and deliver any and all instruments in writing that my Trustee
considers necessary to carry out any of the powers granted in this agreement.

Saction 14.03  Investment Poweis in General

My Trustee may invest in any type of investment that my Trustee determines 1s consistent
with the investment goals of my trust, whether inside or outside the geographic borders of
the United States of America and its possessions or territories, taking into account my
trust’s overall investment portfolio. '

Without limiting my Trustee’s investment authority in any way, I request that iy Trustee
exercise reasonable care and skill in selecting and retaining trust investments. I also
request that my Trustee take into account the following factors in choosing investments
for my trust:

The potential refurn from the investment, both in the form of income and
appreciation;

The potential income tax consequences of the investment;
The investment’s potential for volatility; and
The role the investment will play in the trust’s portfolio.

I request that my Trustes, in arranging the investment portfolio of the trusi, also considar
the possible effects of inflntion or deflation, changes in global and UG, ©CONOMIC
conditions, tansaction expenses, and ths hust’s need tor Hauidity.
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My Trustee may delegate iis discretion to manage trust investments fo any registered
investment adviser or corporate fiduciary.

Section 14.04 Banking Powers

My Trustee may establish bank accounts of any type in one or more banking institutions
that my Trustee may choose. My Trustee may open accounts in the name of my Trustee
(with or without disclosing fiduciary capacity) or in the name of the trust. When an
account is in the name of the trust, checks on that account and authorized signatures need
ot disclose fhe fiduciary nature of the account or refer to any trust or Trustee.

An account from which my Trustee makes frequent disbursements need not be an interest
bearing account. My Trustee may authorize withdrawals from an account by check, draft
or other instrument or in any other manner.

Section 14.05 Busineés Powers

My Trustee is authorized to serve as an officer, director, manager, or in any other
capacity of any proprietorship, partnership, joint venture, corporation, or other enterprise
in which the trust has an interest (whethet or not such interest is total or controlling). My
Trustee may receive compensation for services.

My Trustee may contract with and otherwise deal with any such enterprise in the same
manner as it would with any enterprise in which the trust has no interest, and may usc any
yoting power my Trustee may have to implement its authority (whether as Trustee or a3
an officer, director, or other official of the enterprise).

With respect to any units in a limited Liability company, limited pattnership, or stock in a
closely-held corporation (“closely-held company’’) that are contributed to the trust, the
powers granted to my Trustee in this Article shall not disqualify my Trustee from acting
personally and independently, and not in a fiduciary capagcity, with respect to any closely
held company, from holding office in the closely-held company, from accepting
remuneration from the closely-held company, from voting any units or stock in favor of
the Trustee as a director or officer of the closely-held company, or from purchasing or
selling units or stock of the closely-held company. ;

If the trust owns or acquires an interest in a business as a shareholder, partner, sole
proprietor, member, participant in a joint venture or otherwise, my Trustee may exercise
the authority and discretion provided for in this Section. The powers granted inx this
Section are in addition fo and not in limitation of all other powers granted to my Trustee

in this agrecment.
{2) Mo Dty 1o Kversily

Notwithstanding any duty 1o diversify imposed by state law, my Trustee
may tetain any business in which the teust has an ownership intercst even
though the intercst may constitute all or a substantial portion of the trust
property. I recognize hat the value of a non-controlling interest in a
business entity may be less than the underlying value of the net assats of
the entity. Nonatheless, 1 surthogze my Tragtes to relild noin-coittrolling
business interssts owned by the wust,

e

Ri

AA 0950

T ECA070



-'L'

(b) Specific Management Powers

My Trustee shall have all power and authority necessary to manage and
operate any business owned by the trust, whether directly or indirectly,
including, without limitation, the express powers set forth in this
subsection.

My Trustee may participate directly in the conduct of the business, by
serving as a general partner of a limited partnership, a member, manager
or managing member of a limited liability company, or a shareholder of a
corporation, or may employ others to serve in that capacity.

My Trustee may take part in the management of the business and delegate
duties with respect to management, together with the requisite powers, to
any employee, manager, partner or associate of the business, without
incurring any liability for the delegation. To the extent that the business
interest held by the trust is not one that includes management powers
(such as a minority stock interest, limited partnership interest, or a
membership interest in a limited liability company), my Trustee shall have
no obligation to supervise the management of the underlying assets, and
no liability for the actions of those who do manage the business.

My Trustee may enter into management agreements and nominee
agreements whereby my Trustee and the trust may serve as the exclusive
manager or nominee of property or property interests on behalf of any

limited partnership, limited liability company or corporation.

My Trustee, individually or if my Trustee is a corporate fiduciary or an
employce of the Trustee, may act as & director, general or limited partner,
associate or officer of the business,

My Trustee may participate with any other person or entity in the
formation or continuation of a partnership either as a general or limited
partner, or in any joint venture. My Trustee shall have and exercise all the
powers of management necessary and incidental to a membership in the
partnership, limited partnership, or joint venture, including the making of
charitable contributions.

My Trustee may reduce, expand, limit or otherwise adjust the operation or
policy of the business. My Trustee may subject the principal and income
of the trust to the risks of the business for such term of pertod as my
Trustee may determine.

My Trustee may advapce money OI other property to any business in

" which the trust has an interest, make loans (subordinated or otherwisz) of

cash or securities to the business and guarantes the loans of others made to
the business. My Tiustee may POiTow moncy for the business, eithsr
alone or with other perzous inierested in the businsss, and secies any such
Joan or loans by 2 pledge or mortguge of any part of any trust pronenty.

My Toustee may select and voie for direciors, patiners, associates anil
officers of the business. My Tiustee weay enter into owoers’ agrezmants
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with a business in which the irust has an interest or with the other owners
of the business.

My Trustee may execute agreements and amendments to agreements that
are necessary to the operation of the business including, but nof limited to,
stockholder agreements, partnership agreements, buy-sell agreements and
operating agreements for limited liability companies.

My Trustee may generally exercise any and all powers necessary for the
continuation, management, sale or dissolution of the business. My Trustee
may participate in the sale, reorganization, merger, consolidation,
recapitalization, or liquidation of the business. My Trustee may sell or
liquidate the business or business interest on such price and on such terms
as my Trustee deems advisable and in the best interests of the trust and the
beneficiaries. My Trustee may sell any business interest held by the trust
to one or more of the beneficiaries of this trust or to any frust in which a
majority of the beneficiaries are one or More of the beneficiaries of this
trust. The sale may be made in exchange for cash, a private annuity, an
installment note or any combination thereof.

My Trustee may exercise all of the business powers granted in this
agreement even though my Trustee may be personally invested in or
otherwise involved with the business.

{¢) Business Liabilitles

4 If any tort or contract liability arises in connection with the business, and
' if the trust is a responsible party with regard to the liability, my Trustee
shall satisfy the liability first from the assets of the business, and only then

from other trust property.

{d) Trustee Compansation

[n addition to the Trustee compensation set forth in Section 13.05, my
Trustee may recsive additional reasonable compensation for services n
connection with the operation of the business. My Trustee may receive
this compensation directly from the business, from the trust or partly from
both.

(2) Conflicts of lnterest

My Trustes may exercise all of the powers granted in this trust agreement
even though my Trustee may be involved with or have a personal interest
in the business.

Saction 14.05  Sonkact Pawers

My Trustee may sell at public or private sale, transfer, exchange for other property, and
otherwise dispose of trust propeity for consideration and upon terms and conditions that
my Trustee deems advisable. My Trustos may grant options of any duration for any sucii
sales, exchanges, or transfers of trust propaty.
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My Trustee may enter into contracts, and may deliver deeds or other instruments, that my
Trustee deems appropriate.

Section 14.67 Common Investiments

For purposes of convenience with regard to the administration and investment of the trust
property, my Trustee may invest part or all of the trust property jointly with trust property
of other trusts for which my Trustee is also serving as a Trustee. For this purpose, a
corporate fiductary acting as my Trustee may use common funds for investment.

‘When trust property is managed and invested in this manner, my Trustee shall maintain
records that sufficiently identify that portion of the jointly invested assets that constitute
the trust property of this trust.

Section 14.08 Environmental Powers

My Trustee shall have the right to inspect trust property to determine compliance with or
to respond 1o any environmental law affecting the trust property. “Environmental law”
shall mean any federal, state, or local law, rule, regulation, or ordinance relating to
protection of the environment Or of human health.

My Trustee may refuse to accept property if my Trustee determines that the property is or
may be contaminated by any hazardous substance or is or was used for any putpose
involving hazardous substances that could create liability to the trust or fo my Trustee.

My Trustee may use and expend trust property to (i) conduct environmental assessments,
audits or site monitoring; (ii) take remedial action to contain, clean up or remove any
hazardous substance including a spill, discharge or contamination; (iit) institute, contest
or scitle legal proceedings brought by 2 private litigant or any local, state, or federal
agency concemed with environmental compliance; (iv) comply with any order issued by
any court or by any local, state, or federal agency directing an assessment, abatement or
clean-up of any hazardous substance; and (V) employ agents, consultants and legal

counsel to agsist my Trustee in these actions.

My Trustee shall not be liable for any loss or reduction in value sustained by my trust as a
result of my Trustee’s retention of property on which hazardous materials or substances
requiring remedial action are discovered unless my Trustee contributed to the resulting
loss o reduction in value through willful misconduct or gross negligence,

My Trustee shall not be liable to any benefictary or to any other paity for any decrease 1n
the value of trust property as a result of my Trustee’s compliance with any envirommental
law, including any reporting requirement. '

My Trusice may release, relinquish or disclaim any power held by my Trustee that my
Trustee detenmines may canse my Trustee (O incur individual liability under amy
environmental law. :

Santion 14.08  Farming and Ranching fhorations

[f the trust owns or acquites an interast in a fatm, ranch or other agricultural property O
business, my Trustce may exercisc the authority and discretion nrovided for in this

%
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Section. The powers grante
other powers granted to my Trustee in this agreement.

{a)  Authority fo Operate the Farm or Ranch

Notwithstanding any duty to diversify imposed by state law, my Trustee
may retain and continue to operate a farm or ranch even though the
interest may constitute all or a substantial portion of the trust property.

My Trustee may take part in the management of the farm or ranch or hire
a farm manager or a professional farm management service. My Trastee
may delegate any of the powers authorized by this Section to a hired farm
manager or professional farm management service.

My Trustee may purchase, sell, hold, manage, operate, lease, improve and
maintain the farm or ranch, or any interests i the farm or ranch, and in
general deal with and do all things necessary to operate the faxm or ranch
as my Trustee deems advisable.

My Trustee may buy, sell and raise livestock; plant, cultivate, harvest and
sell cash crops; produce timber or forest products for sale; or lease or rent
all or part of the farm or ranch for cash or a share of the crops. My
Trustee may contract with hired labor, tenants or sharecroppers.

My Trustee may construct, repair and improve farm buildings, fences and
other farm or ranch siructures including drainage facilities, dig and
maintain wells, ponds and lagoons, and participate in cooperative
agreements concetning water rights and ditch rights.

My Trustee may purchage or rent any kind of fann machinery, equipment,
feed and seed necessary for the operation of the farm or ranch.

My Trustee may use approved soil conservation practices in order to
conserve, lmprove and maintain the productivity of the soil, and may
engage in timber or forest conservation practices.

My Trustee may engage and participate in any farm program sponsored by
any federal, state or local governmental agency.

(b) Business Liabilities

If any tort or contract liability arises in connection with the farm or ranch,
and if the tust is a responsible party with regard to the lability, my
Trustee shall satisfy the liability first from the assets of the farm or ranch,
and only then from other trust property.

(¢} Trustes Comnansalion

In addition to the Trustee compensation set forth in Section 13.05, my
Trustee may receive additional ceasonable compensation for services in
connection with the operation of a fann or ranch. My Trustee may receive
this compensation directly from the farm or ranch, from the trost or partly
from both,
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(d)  Conflicts of Interest

My Trustee may exercise all of the powers granted in this trust agreement
even though my Tiustee may be involved with or have a personal interest
in the farm or ranch,

Section 14.10 Insurance Powers

My Trustee may purchase, accept, hold, and deal with as owner, policies of insurance on
my life, the life of any beneficiary, or on the life of any petson in whom any beneficiary
has an insurable interest.

My Trustee may purchase disability, medical, liability, long-term health care and other
insurance on behalf of and for the benefit of any beneficiary. My Trustee may purchase
annuities and similar investments for any beneficiary.

My Trustee shall have the power 10 execute or cancel any automatic premium loan
agreement with tespect to any policy, and shall have the power to elect or cancel any
automatic premium loan provision in a life insurance policy. My Trustee may borrow
money to pay premiums due on any policy, either by borrowing from the company
issuing the policy or from another source. My Trustee may assign the poliey as security
for the loan. |

My Trustee shall have the power 10 exercise-any aption contained in a policy with regard
to any dividend or share of surplus apportioned to the policy, to reduce the amount of 2
policy or convert or exchange the policy, or to surrender a policy at any time for its cash
value.

My Trustee may elect any paid-up insurance ot extended term insurance nonforfeiture
option contained in a policy.

My Trustee shall have the power to sell any policy at its fair market value to anyone
having an insurable interest in the policies including the insured.

My Trustee shall have the right to exercigse any other right, option, or benefit contained 1t
a policy or permitted by the insurance company issuing the policy.

Upon termination of the trust, my Trustee shall have the power to transfer and assign the
policies held by the trust as a distribution of trust property.

Saction 14.11  Leoans and Borrowing Powars

My Trustee may make secured or unsecured loans to any person (including a
beneficiary), entity, trust or sstate, for any term or payable on demand, with or without
interest. My Trustee may enter into Or modify the texms of any morigage or security
agrzement granted in connection with any loan and may release or foreclose on the
mortgags or security.

My Trustee may borrow money at interest rates and on other teums that it decms
advisable from any person, institution or other source including, in the case of a corporate
fiduciary, its own banking or cammercial lending department.

My Trustes mray encumnber trust propeity by mortgages, pledges and other hypothecation
and shall have the power to enter into any riorgage, whether as a mortgages of
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mortgagor even though the term may extend beyond the termination of the trust and

beyond the period that is required for an interest created under this agreement to vest in
order to be valid under the rule against perpetuines.

My Trustee may purchase, sell at public or private sale, trade, renew, modify, and extend
mortgages. My Trustee may accept deeds in lieu of foreclosure.

Section 14.12 Nominee Powers

My Trustee may hold real estate, securities and any other trust property in the name of a
nominee or in any other form without disclosing the existence of any trust or fiduciary
capacity.

Section 14.13 Oll, Gas and Mineral Interests

My Trustee may acquire, maintain, develop and exploit, either alone or jointly with
others, any oil, gas, coal, minerals or other natural resource rights or interests.

My Trustee may drill, test, explore, mine, develop, €xiract, remove, convert, manage,
retain, store, sell and exchange any of such rights and interests on terms and for a price
that my Trustee deems advisable,

My Trustee may execute leases, pooling and unitization agreements and other types of
agreements in connection ¥ ith such oil, gas, coal, mineral and other natural resource
rights and interests even though such arrangements may extend beyond the texrmination of
the trust.

My Trustee may execute division orders, transfer orders, releases, assignments, farm
outs, and any other instruments that it deems proper.

My Trustee may employ the services of consultants and outside specialists in connection
with the evaluation, management, acquisition, disposition, and development of any
mineral interest, and may pay the cost of the services from the principal and income of
the trust property.

-

Saction 14.14  Payment of Taxas and EHOSNSs

Except as otherwise provided i this agceement, my Trustee is authorized to pay all
property taxes, assessmenis, fees, charges, and other expenscs incurred in the
administration or protection ot the trust. All payments shall be a charge against the trust
property and shall bs paid by my Trustes out of the income, or to the extent that the
income is insufficient, then out of the principal of the trust property. The determination
of my Trustee with respect to the payment of expenses shall be conclusive upon the
beneficiaries.

Saction V415 Quatifiad Famsmily Owinad Businass interasts Deduotion

My Trustee, other than an Inierssted Trusies, shall have the power (o ammend the terms of
a trust holding “qnalified family-owned husiness interests” as defined 1a Section 2057 of
e Internal Revenue Code, in order (o permit trust property 10 qualify for the “fapuly
owned businass deducnon,” even if the amendiment changes beneticial inforests and that

digeots the segregation of tust propety iato raors thai one frusi.
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Section 14.16 Qualified Real Property Valuation

My Trustee, othet than an Interested Trustee, shall have the power {0 amend the terms of
a trust holding “qualified real property” as defined in Section 2032A of the Internal
Revenue Code, in order to permit the qualified real property o qualify or continue to
qualify for special use valuation permitted under Section 20324, even if the amendment
changes beneficial interests and that directs the segregation of trust property into mote
than one trust.

Section 14.17 Real Estate Powers

My Trustee may sell at public or private sale, convey, purchase, exchange, lease for any
period, mortgage, manage, alter, improve and in general deal in and with real property in
such manner and on such terms and conditions as my Trustee deems appropriate.

My Trustee may grant or release easements in or over, subdivide, partition, develop, raze
improvements, and abandon, any real property. o

My Trustee may manage real estate in any manner that my Trustee deems best and shall
have all other real estate powers necessary for this purpose.

My Trustee may enter into contracts to sell real estate. My Trustee may enter into leases
and grant options to lease trust property even though the term of the agreement extends
beyond the termination of the trust and beyond the period that is required for an interest
created under this agreement to vest in order to be valid under the rule against
petpetuities. For such purposes, my Trustee may enter into any contracts, covenants and
warranty agreements that my Trustee deems appropriate.

Saction 14.13  Residences and Tangible Parsonal Propearty

My Trustee may acquire, maintain and invest ia any residence for the use and benefit of
the beneficiaries, whether or not the residence is income producing and without regard to
the proportion that the value of the residence may bear to the total value of the trust
property and even if retaining the residence involves financial risks that trustees would
not ordinarily incur. My Trustee may pay Or make arrangements for others to pay all
carrying costs of the residence, including, but not limited to, taxes, assessments,
insurance, expenses of maintaining the residence in suitable repair, and other expenses
relating to the operation of the residence for the benefit of the beneficiaries.

My Trustee may acquire, maintain and invest in articles of rangible personal property,
whether or not the property is income producing, and may pay the expenses of the repair
and maintenance of the property.

My Trustee shall have no duty to convert the property referved to in this Sectiom to
productive property except as required by other provi sions of this agreement.

My Trustee may pennit any nceme bencficiary of the trust to occupy any real property
Oor use any personal propeity owned by the tiust on terms Or airangeiments that my
Trustee may determine, including rui fres ot 1 consideration for the payment of taxss,
insurancs, mainfenance, repars, or othsr CHATECS.
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My Trustee shall have no liability for any depreciation OF losg as a result of the retention
of any property retained or acquired under the authority of this Section.

Section 14.19  Retention and Abandonment of Trust Property

My Trustee may retain, without liability for depreciation ot loss resulting from retention,
any property constituting the trust at {he time of its creation, at the time of my death or as
the result of the exercise of a stock option. My Trustee may retain property,
notwithstanding the fact that the property may not be of the character prescribed by law
for the investment of assets held by a fiduciary, and notwithstanding the fact that
retention may result in inadequate diversification under any applicable Prudent Jnvestor

Act or other applicable law.

My Trustee may hold property that 1s non-income producing or is otherwise
nonproductive if holding the property is, in the sole and absolute discretion of my
Trustee, in the best interests of the beneficiaries. On the other hand, except when I am
serving as a Trustee, my Trustee shall invest contributions of cash and cash equivalents
as soon as reasonably practical after the assets have been acquired by the trust. My
Trustee is permiited to retain 8 reasonable amount in cash or money market accounts in
order to pay anticipated expenses and other costs and to provide for anticipated
distributions to ot for the benefit of 2 beneficiary.

My Trustee may abandon any trust property that my Trusiee deems to be of insignificant
value.

Section 14.20  Securities, Brokerage and Margin Powers

My Trustee may buy, sell, trade and otherwise deal in stocks, bonds, investment
corapanies, mutual funds, comtmon trust funds, commodities, options and other secutities
of any kind and in any amount, including short sales. My Trustee may write and
purchase call er put options, and other derivative securities. My Trustee may maintain
margin accounts with brokerage firms and may pledge securities to secure loans and
advances made to my Trustee or to or fot the benefit of a beneficiary.

My Trustee may place ail or any part of the securities held by the trust in the custody of a
bank or trust company. My Trustee may have all securities registered in the name of the
bank or trust company or in the name of its nominee. My Tristee may appoint the bank
or trust company as the agent Or attorney in fact to collect, receive, receipt for and
disburse any income and generally to perfonm the duties and services incident to a
custodian of accounts.

My Trustee may employ & broker-dealer as a custodian for securities held by the trust and
mmay register the securities in the name of the broker-dealer or in the name of a nomines
with or without the addition of words indicating that the securities are held in a fiduciary
capacity. My Trustee may hold secunities in bearer ot uncertificated formn and may use a
central depository, clearing agency or Yook-entry system, such as The Depository Trust
Company, Buroclear or the Federal Reserve Bank of ilew York.

My Trostee moy patticipate in any TEOrgari Zatlon, recapiialization, merger 0L similar
transaction. vy Trstee may exarcise or sell conversion ot subscyiption rights for
cecuritins of all kinds and {escription.
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My Trustee may give proxies or powers of attorney that may be discretionary and with or
without powers of substitution. My Trustee may vote or refrain from voting as to any
matter.

Seaction 14.21 Settlement Powers

My Trustee may setile, by comproimise, adjustment, arbitration or otherwise any and all
claims and demands in favor of or against the trust. My Trustee may release or abandon
any claim in favor of the trust.

Section 14.22 Sub-Chapter S Corporation Stock Provisions

After my death and during any period when the trust is not treated for tax purposes as a
grantor trust under Section 671 of the Internal Revenue Code, my Trustee may elect to
hold any S corporation stock beld by the trust as a separate “electing small business trust”
as defined in Section 1361(e)(1) or as a separate “qualified subchapter S trust,” as defined
in Section 1361(d)(3)

In making this determination, my Trustee may consider any changes to the terms and
conditions of the trust that will be required as a result of either election.

For purposes of this Section, “5 corporation stock” shall mean all capital stock issued by
a corporation (or other entity taxable as a corporation for federal income tax purposes)
that is treated, or intends to be treated under Section 1361(a), as an “S corporation” for
federal income tax purposes. |

(a) Elesting Treatment as an Electing Small Business Trust

If my Trustee elects under Section 1361(e)(3) of the Internal Revenue
Code to qualify the trust or portion thereof as an “electing small business
trust,” my Trustee shall:

Apportion to the electing small business trust a reasonable
share of the unallocated expenses of all frusts created under
this agreement, in accordance with the applicable
provisions of the Intemal Revenue Code and Treasury
Regulations; and

Administer the trust as an electing srnall business trust,
upder Section 1361(e) of the Internal Revenue Code.

()  Slecting Trealmantas a Qualified Subchaabar 3 Trust

If my Trustee elects to trzat the trust or portion thereof as a “qualified
subchapter S trust,” my Trustee shall:

Refer to the qualified subchapter 5 trust using the same
aame as the tust to which the stock was originatly
allocated, plus the name of the enrrent incorne beneficiary
of the trust, followsd by the letters QST

Adiminister the qualified subchapter 5 trust in accordance

with the sarne provisions contained m the nust 1o vehich the
S comporation stock was originally allocated; provided,
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however, that fhe provisions of this subsection shall control
the administration of the trust to the extent that they are
inconsistent with the provisions of the original trust;

Maintain the qualified subchapter S trust as a separate trust
held for the benefit of one beneficiary as required in
Section 1361{d)(3); and

Request that the current income beneficiary of the trust,
with the assistance of my Trustee, make an election in
accordance with Section 1361(d)(2) to qualify the trust as a
qualified subchapter S trust within the meaning of Section
1361(d)(3).

(1)  Current Income Beneficiary

The *“current income beneficiary” of a qualified subchapter
S grust is the person who has a present right to receive
income distributions from the trust to which the S
corporation stock is allocated. A qualified subchapter S
trust shall have only one current income beneficiary.

If under the terms of the agreement, there is more than one

person who has a present right to receive income

distcibutions from the trust originally holding the S

. corporation stock, my Trustee shall cause the S corporation

P stock to be segregated into separate qualified subchapter S

trusts for each person who has a present right to receive
income distributions.

(2)  Distributions

Until the first to occur of (a) the death of the current
income beneficiary and (b) the date on which the qualified
subchapter S trust no longer helds any S corporation stock
(the “QSST termination date™), my Trustee shall distribute
to the current income beneficiary, at least annually, all of
the trust’s “net income,” as that tenm is defined in Section
643(b) of the Internal Revenue Code.

The terms of the trust to which the § corporation stock was
originally allocated shall govern distributions of principal
from the qualified subchapter S trust; provided, however,
that until the QSST termination date, my Trustse may only
distribute principal to the current incoras benetficiary of the
) qualified subchapter S trust.

lj (3} Allocation of brnan? am EO3N25

My Trustee shall characterize receipts and expensss of any
qualified subchapter S tinst v a maanne consisient Wiih
Sestion 643(b) of the Intarnal Revenus Code.
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(4)  Trust Merger or Consolidation

My Trustee- may not merge or consolidate any qualified
subchapter S trust with the assets of another trust if doing
so would jeopardize the gualification of either trust as 4
qualified subchapter S trust.

(¢}  Governance of the Trusts

The following additional provisions shall apply to any separate irust
created under this Section.

(1)  Protection of 8 Corporation Status

My Trustee shall not administer a trust holding S
corporation stock in a manner that would cause the
termination of the § corporation status of the entity whose .
stock is held as part of the trust. Therefore duing any
period that the trust holds S corporation stock, the terms of
this agreement shall be construed in a manner that is
consistent with the trust qualifying as an electing small
business trust or as a qualified subchapter S trust. Any
provision of this agreement that cannot be so construed or
applied shall be disregarded.

(2)  Methods of Distribution

No method of distribution permitted under this Section may
be used in a manner that would jeopardize the qualification
of the trust as an electing small business trust or as a
qualified subchapter S trust.

(3) Eisction

Any reference in this agrcement to any person acting in an
individual or fiduciary capacity, making an election for
himself or for or on behalf of any other person, shall
include, but not be limited to, an election made in
accordance with Section 1361{e)(3), Section 1361(d)(2) or
any other applicable subsection of Section 1361 of the
Internal Revenue Code.

{(4)  Disposition of 8 Corporation Stock

If the continuation of any trust would, in my Trustee’s
opinion, result in the termination of the S corporation status
of any entity whose stock is beld as a part of the trust
property, iy Trustee, other than an Interested Trustee, shall
have, in addition to the power to sell or otharwise dispose
of the stock, the power to distribute the stock to the person
who is then entitled to reesive the income from the trust,
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Section 14.23 Limitation on My Trustee’s Powers

All powers granted to my Trustee under this agreement or by applicable law shall be
limited as set forth in this Section, unless explicitly excepted by reference to this Section.
The limitations set forth in this Section shall not apply to me.

{a)  An Interested Trustee Limited to Ascertainable
Standards

An Interested Trustee may not exercise or participate in the exercise of
discretion with respect to the distribution of income or principal, or the
termination of the trust to or for the benefit of a beneficiary, to the extent
that the exercise of such discretion is other than for the health, education,
maintenance or support of a beneficiary as described under Sections 2041
and 2514 of the Internal Revenue Code. |

(b)  No Distributions in Discharge of Certain Legal
Obligations

My Trustee may not exercise or participate in the exercise of discretion
with respect to the distribution of income or principal that would in any
manner discharge a legal obligation of my Trustee, including the
obligation of support.

If a beneficiary or any other person has the power to remove a Trustee,
that Trustee may not exercise or participate in the exercise of discretion
with respect to the distribution of income or principal that would in any
manner discharge a legal obligation of the person having the power to
remove the Trustee, including that person’s obligation of support.

(¢} insurance Policy on the Life of My Trustes

If the trust holds a policy that insures the life of my Trustee, my Trustee
shall have no right to exercise any powers or rights with respect fo the
policy. A Cotrustes serving under this agreement shall exercise the
powers and rights with respect to the policy.

If the insured Trustee is the only Trustee, then an Independent Special
Trustes designated under Section 3.08 shall exercise the powers and rights
with respect to the policy.

If any rule of law or court decision constiues the ability of the insured
Trustee to name an Independent Special Trustee as an incideat of
ownership of the policy, then a majority of the then current mandatory and
discretionary income beneficiaries (excluding the insured Trustee if he or
she is a beneficiary) shall select the Independent Special Trustse.

. o ey 17 vany veom L rniecioyiator bR,
(B Insuranse Polisy on a Joardisiary’'s Lile

If the trust holds a policy that insures the Jife of a beneficiary, the
beneficisry (acting individually or as Trustee) shall have no power over
the polizy, the cash value of the policy, or the proczeds of the policy. The
intent of s denial of power is to prevent an insured Seneliciary from
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having a power that would constitute an incident of ownership of the
policy.

In addition, no distribution of income or principal to the insured
beneficiary shall be satisfied out of the proceeds of the policy, the cash
value of the policy or any other econemic benefit of the policy.

The limitations of this subsection shall not apply if the proceeds of the
policy would, upon the death of the beneficiary, otherwise be inchuded 1n
the gross estate of the beneficiary for federal estate tax purposes.
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Article Fifteen
General Provisions

Sectiqn 15.01 Maximum Term for Trusts

Notwithstanding any other provision of this agreement, unless terminated eatlier under
other provisions of this agreement, each trust created under this agreement shall terminate
upon the expiration of the longest period that property may be held in trust under this
agreement without violating the applicable rule against perpetuities.

If the applicable rule against perpetuities for trusts is determined by reference to the death
of the last to die among & group of individuals living on the date of my death, the group
of individuals shall consist of the descendants of my paternal and maternal grandparents
and the descendants of John Davison Rockefeller, born in Richford, New York, in 1839,
who are living at the date of my death.

At that time, the remaining trust properiy shall vest in and be distributed to the persons
entitled to receive mandatory distributions of net income of the trust and in the same
proportions. If none of the beneficiaries is entitled to mandatory distributions of net
income, the remaining trust property shall vest in and be distributed to the beneficiaries
entitled to receive discretionary distributions of net income of the trust, in equal shares
per stirpes.

Section 15.02 Spendthrift Provision

This trust and all trusts created under this trust agreement shall be a spendthrift trust as
defined in the Spendthrift Trust Act of Nevada, except for my interest thetein while I am
Jiving. No beneficiary or remainderman of any trust established under this trust shall
have the right or power to sell, transfer, assign, pledge, mortgage, alienate, hypothecate
their intetest in the principal or income of the trust estate in any manner whatsoever., To
the fullest extent of the law, the interest of each beneficiary and remainderman shall not
be subject to the claim of any creditors or liable to attachment, execution, bankruptcy
proceedings, or any other legal process. The Trustes shall pay, disburse, and distribute
principal and income of the trust estate only in the manner provided for in this trust
agreement and not upon any attempted transfer or assignment, whether oral or written, of
any beneficiary or remainderman nor by operation of law.

Section 15.03 Contest Provision

[£ any beneficiary of this trust or any trust created under this trust agreement, alone or in
conjunction with any other persom engages in any of the following actions, the right of
the beneficiary to take any interest given to the beneficiary under this trust or any trust
created under this trust agreement must be determined as it would have been determined
had the beneficiary predeceased me without surviving descendants.

Contests by a claim of undue influence, fraud, menace, duress or lack of
testamentary capacity, or otherwise objects in any court to the validity of
(a) this trust, (b) any trust created under the terms of this agreement, (c)
my will, or (d) any beneficiary designation of an annuity, retirement plan,
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IRA, Keogh, pension or profit sharing plan or insurance policy signed by
me, {collectively referred to hereafter in this Section as “Document” or
“Documents™) or any amendments or codicils to any Document; or

Seeks to obtain an adjudication in any court proceeding that a Document
or any of its provisions is void, or otherwise seeks to void, nullify or set
aside a Document or any of its provisions; or

Files suit on a creditor’s claim filed in a probate of my estate, against my
trust estate, or any other Document, after rejection or lack of action by the
respective fiduciary; or

Files a petition or other pleading fo change the character (community,
separate, joint tenancy, partnership, domestic partnership, real or personal,
tangible or intangible) of property already so characterized by a
Document; or

Claims ownership in a court proceeding to any asset I hold in joint
tenancy, other than as a surviving joint tenant; or

Files a petition to determine domestic partnership properly as my
cohabitant; or

Files a petition for probate homestead in a probate proceeding of my estate
without the prior written consent of the Personal Representative
designated in my Will; or

Files a petition for family allowance in a probate of my estate without the
prior written consent of the Personal Representative designated in my will;
or

Files a petition to impose a constructive trust or resulling trust on any
assets of the trust estate; or

Participates in any of the above actions in a manner adverse to the trust
estate, such as conspiring with or assisting any person who takes any of
the above actions;

then the right of such beneficiary to take any interest given to such beneficiary under this
trust or any trust created under this trust agreement shall be determined as it would have
been determined had such beneficiary predeceased me without surviving issue.

My Trustee is hereby authorized to defend, at the expense of the trust estate, any
violation of this Section. A “contest” shall include any action described above in an
arbitration proceeding and shall not include any action described above solely in a
mediation not preceded by a filing of a contest with a court, notwithstanding the
foregoing. In addition, should any beneficiary under the trust contest a provision of the
same, the Trustee shall charge such beneficiary’s interest with all attorneys fees and costs
incurred by the Trustee in connection with same.

This Section may not be applied so as to cause a forfeiture of any distribution otherwise
qualifying for the federal estate tax charitable deduction.

Joif

ECA085

AA 0965



Section 15.04 Survivorship Presumpfion

If any beneficiary is living at my death, but dies within 00 days after my death, then the
beneficiary will be deemed to have predeceased me for purposes of this agreement.

Section 15.05 Definitions |
For purposes of this agreement, the following terms have the following meanings:
(a) Adopted and Afterborn Persons

A legally adopted person in any generation and his or her descendants,
inchuding adopted descendants, has the same rights and shall be treated in
the same manner under this agreement as natural children of the adopting
parent, provided such person is legally adopted prior to attaining the age
of 18 years. A person is deemed to be legally adopted if the adoption was
legal in the jurisdiction in which it oceurred at the time that it occurred.

A fetus in utero that is later born alive shall be considered a person in
being during the period of gestation.

(b) Agreement

The term “this agreement” means this trust agreement and includes all
trusts created under the terms of this agreement.

(¢) Available GST Exemption

“My available GST Exemption” means the GST Exemption provided in
Seotion 2631 of the Internal Revenue Code in effect at the time of my
death; reduced by the aggregate of (1) the amount, if any, of GST
Exemption allocated to my lifetime transfers, including those allocations
made at the time of my death by my Personal Representative, by my
Trustee, or by operation of law and (2) the amount, if any, allocated to
direct skips as defined in Section 2612(c)(1) of the Internal Revenue Code
that do not qualify for an exclusion from the generation-skipping transfer
tax occurring at my death to or for the benefit of my descendants.

If, at the time of my death, I have made a lifetime transfer to a trust with
an inclusion ratio of greater than zero but have not filed a gift tax return
and the due date for the gift tax return has not yet passed, my available
GST Exemption shall also be reduced to the extent necessary and possible
to reduce the trust inclusion ratio to zero, thereby exempting the transfer
from generation-skipping transfer tax. '

(d} Descendants

The term “descendants” shall include a person’s lineal descendants of all
generations.

(&) Education

The term “education” is intended to be an ascertainable standard m
accordance with Section 2041 and Section 2514 of the Intemal Revenue
Code and shall include, but not be limited to!
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Enroliment at private elementary, junior and senior high
school including boarding school;

Undergraduate and graduate study in any field at a college
or university;

Specialized, vocational ot professional training or
instruction at any institation, including private instruction;
and

Any other curriculum or activity that my Trustee may deem
useful for developing the abilities and interests of a
beneficiary including, without limitation, athletic training,
musical instruction, theatrical training, the arts and travel.

The term “education” shall also include distributions made by my Trustee
for expenses such as tuition, room and board, fees, books and supplies,
tutoring and transportation and a reasonable allowance for living expenses..

(H Incapacity

Except as otherwise provided in this agreement, a person is deemed
incapacitated in any one of the following eircumstances.

(1)  The Opinion of Two Licensed Physicians

An individual shall be deemed incapacitated whenever, in
the written opinion of two licensed physicians, the
individual is unable to effectively manage his or her
property or financial affairs, whether as a result of age,
iliness, use of prescription medications, drugs or other
substances, or any other cause.

An individual shall be deemed restored to capacity
whenever the individual’s personal or attending physician
provides a written opinion that the individual is able to
effectively manage his or her property and financial affairs.

(2)  Court Detarmination

An individual is deemed incapacitated if a court of
competent jurisdiction has declared the individual to be
disabled, incompetent or legally incapacitated.

(3) Detention, Disappearance or Absence

An individual is deemed incapacitated whenever he or she
cannot effectively manage his or her property or financial
affairs due to the individual’s unexplained disappearance or
absence for more than 30 days, or whenever he or she is
detained under duress.

An individual’s disappearance or absence or detention
under duress may be established by an affidavit of my
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Trustee, or, if no Trustee is serving, by the affidavit of any
beneficiary. The affidavit shall describe the circumstances
of the individual’s disappearance, absence or detention and
may be relied upon by any third party dealing in good faith
with my Trustee in reliance upon the affidavit.

(g) Income Beneficiary

The term “income beneficiary” means any beneficiary who is then entitled
to receive distributions of the net income of the trust, whether mandatory
or discretionary.

Unless otherwise provided in this agreement, the phrase “majority of the
income beneficiaties” means any combination of income beneficiaries
who, if all acerued net income were distributed on the day of a vote by the
beneficiaries, would receive more than 50% of the accrued net income.
For purposes of this calculation, beneficiaties who are eligible to receive
discretionary distributions of net income are deemed to receive the income
in equal shares.

References to a “majority” refer to a majority of the entire trust
collectively until my Trustee allocates property to separate frusts or trust
shares. After the allocation of property to separate trusts or trust shares,
' references to a “majority” refer to a majority of each separate trust or trust
share.

(h) Income in Respect of a Decedent (IRD)

The term “income in respect of a decedent” or “IRD” means income
received after a decedent’s death that would have been taxable to the
decedent if the income had been received by the decedent during the
decedent’s lifetime. For example, payments under qualified retirement
plans and other deferred compensation arrangements ate IRD. For
purposes of this agreement, JRD means any income that would be
classified as IRD under Section 691(a) of the Internal Revenue Code,

(i) Independent Trustee

The term “Independent Trustee” means a Trustee who is not an Interested
Trustee as defined in subsection (j) and includes an Independent Special
Trustee appointed under the provisions of Section 3.08. Whenever (1) a
power is granted exclusively to an Independent Trustee or (2) the phrase
“sther than an Interested Trustee” is used, then the power or discretion
may be exercised only by an Indepencent Trustee. Whenever this
agreement specifically prohibits an Interested Trustee from exercising
discretion or performing an act, then only an Independent Trustee may
exercise that discretion or perform that act.

(i) intzrosted Trusiae

The term “Interssted Trustee” means (1) a Trustee who is a transferor of
property to the trust; (2) a Trustee who is a beneficiary of the trust; (3) a
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Trustee who is related or subordinate within the meaning of Section
672(c) of the Internal Revenue Code to a transferor of property to the trust
or a beneficiary of the trust; or (4) a Trustee whom a transferor of property
to the trust or a beneficiary of the trust can remove and replace by
appointing a Trustee that is related or subordinate to the beneficiary within
the meaning of Section 672(c) of the Internal Revenue Code.

For purposes of this subsection “a transferor of property to the trust”
includes a person whose qualified disclaimer resulted in property passing
1o the trust.

For purposes of this subsection “a beneficiary of the trust” means a person
who is ot in the future may be eligible to receive income or principal from
the trust pursuant to the terms of the trust. A person shall be considered a
beneficiary of a trust even if he or she has only a remote contingent
remainder interest in the trust; however, a person shall not be considered a
beneficiary of a trust if the person’s only interest is as a potential
appointes under a {estamentary power of appointment.

(k} Internal Revenue Code and Treasury Regulations

References to the “Internal Revenue Code” or to its provisions are to the
Internal Revenue Code of 1986, as amended from time to time, and the
corresponding Treasury Regulations, if any. References to the “Treasury
Regulations,” are to the Treasury Regulations under the Internal Revenue
Code in effect from time to time, If a particular provision of the Internal
Revenue Code is renumbered, or the Intemal Revenue Code is superseded
by a subsequent federal tax law, any reference is deemed to be made to the
renumbered provision or to the corresponding provision of the subsequent
law, unless to do so would clearly be contrary to my intent as expressed in
this agreement. The same rule shall apply to references to the Treasury
Regulations.

{H L.egal Representative or Personal Representative

As used in this agreement, the term “legal representative” or “Personal
Representative” means a person’s guardian, conservator, execulor,
administrator, Trustee, or any other person or entity personally
representing a person or the person’s estate.

(m) Per Stirpes

Whenever a distribution is to be made to a person’s descendants “per
 stirpes,” the distribution shall be divided into as many shares as there are
then Hving children of the person and deceased childien of the person who
left then living descendants. Each then living child shall receive one share
and the share of each deceassd child shall be divided among the child’s
then living descendants in the same manner.
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(n)  Primary Beneficiary

The primary beneficiary of a trust created under this agreement is the
oldest income beneficiary of that trust unless some other individual is
specifically designated as the primary beneficiary of that separate trust.

(o) Qualified Retirement Plan

The term “qualified retirement plan” means a plan qualified under Section
401 of the Internal Revenue Code, an individual retirement arcangement
under Section 408 or Section 408A or a tax-sheltered annuity under
Section 403. The term “qualified retirement benefits” means the amounts
held in or distributed pursuant to a plan qualified under Section 401, an
individual retirement arrangement under Section 408 or Section 4084, a
tax-sheltered annuity under Section 403 or any other benefit subject to the
distoibution rules of Section 401(a)(9).

(p) Shall and May

Unless otherwise specifically provided in this agreement or by the context
in which used, [ use the word “shall” in this agreement to command, direct
or require, and the word “may” to allow or permit, but not require. In the
context of my Trustee, when 1 use the word “may” I intend that my
Trustee may act in its sole and absolute discretion unless otherwise stated -
in this agreement.

{q) Trust

The terms “this frust” or ‘‘this trust agreement” shall refer to this
agreement and all trusts created under the terms of this agreement.

{r) Trustee

The term “my Trustee” or “Trustee” refers to the Trustee named in Article
Oue and to any successor, substitute, replacement or additional person,
corporation or other entity that is from time to time acting as the Trustee
of any trust created under the terms of this agreement. The term “Trustee”
refers to singular or plural as the context may require,

(s}  Trustmaker

The term “Trustmeker” has the same legal meaning as ‘“Grantor,”
“Settlor,” “Trustor” or any other term referring to the maker of a trust.

) Trust Property

The phrase “trust property” shall be construed to mean all property held by

my Trustee under this agreement, including all property that ray Trustee

may acquire from any source. :
Ssction 15.05 General Provisions and Rules of Construction

The following general provisions and rules of construction shall apply to this agreement:'
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(a) Duplicate Originals

This agreement may be executed in any number of counterparts, each of
which is deemed to be an original. Any person may rely upon & copy of
this agreement certified under oath by my Trustee to be a true copy, to the
same effect as if it were an original,

(b)  Singular and Plural; Gender

Unless the context requires otherwise, words denoting the singular may be
construed as plural and words of the plural may be consirued as denoting
the singular. Words of one gender may be construed as denoting another
gender as is appropriate within the context. The word “or” when used in a
list of more than two items may function as both a conjunction and a
disjunction as the context requires or permits.

(c}) Headings of Articles, Sections, and Subsections

The headings of Articles, Sections, and subsections used within this
agreement are included solely for the convenience and reference of the
reader, They have no significance in the interpretation or construction of
this agreement.

(d) Governing State Law

This agreement is governed, construed and administered according to the
laws of the State of Nevada as from time to time amended.

(¢) Notices

Unless otherwise stated, whenever this agreement calls for notice, the
notice must be in writing and must be personally delivered with preof of
delivery, or mailed postage prepaid by ceriified mail, return receipt
requested, to the last known address of the party requiring notice. Notice
is effective on the date personally delivered or on the date of the retum
receipt. If a party giving notice does not recejve the return receipt but has
proof that he or she mailed the notice, notice is effective on the date it
would normally have been received via certified mail. If notice is required
to be given to a minor or incapacitated individual, notice must be given to
the parent or legal representative of the minor or incapacitated individual.

(D Severability

The invalidity or unenforceability of any provision of this agreement shall
not affect the validity or enforceability of any other provision of this
agreement. 1f a court of competent jurisdiction determines that any
provision is invalid, the remaining provisions of this agreement are to be
interpreted and construed as if the invalid provision had never been
inctuded in this agresment.

15-8

/10

L S T W&Mmmm‘ﬂﬂmﬁﬂmmwm

ECAQ091
AA 0971




1 have executed his restated trust agreement on this day, January 7, 2008, I certify to the
officer taking my acknowledgment that I have read this restated trust agreement, that 1
understand it, and that it correctly states the provisions under which my trust propetty is
to be administered and distributed by my Trustee.

- -~

TIARIGRIE T. CONNELL, Trosumaker and

Trustee
STATE OF NEVADA )
- ) s8.
COUNTY OF CLARK )

This instrument was acknowledged before me on January 7, 2008, by MARJORIE T.
CONNELL, as Trustmaker and as Trustee.

My commission expires: January 28, 2008

{Seal}

NO’I’AEQ&PU%I&I%
uity of Clasic-Diate cvada :
Co ?A. BRC;‘VOVNa Sharon A. Brown, Ntffary Publi¢
No. 00-60753-1 900 Rancho Lane
Las Vegas, Nevada 89106
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Schedule A

Ten Dollars cash
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EXHIBIT E
The W.N. Connell and Marjorie T. Connell Living Trust dated May 18, 1972
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PRUST AGREBUERY

("The %, . Connell and marjorie T. connell Living Trust”}

o
o1& TRUST AGREEMENT, made this /5 “day of gggg%,. ,

1972, by W. H. COMNELL and 4ARJORIE T, COJUELD, husband and wife,

{heceisafteyx sometimes referred to 1 she “Grantoxrs", when

reference is made o them in thelr capacivy as creators of this

mpust and the transferrors of the principal properties thereosf),

and W. . COMMELL ond MARJORIE T. CONHELL, of Las Vegas, Hevada,

{hereinaftex gomatimes raferred to ab rhe sprustee” when reference

is made to them im thelr capacity as the prustee or flduciary
hereurder), and by this ipstrument revoke the previous revocable

living trust made by us on khe Ist day of Dec, 1971

WITHESSHE T H :
WHERFAS, the Grantoxs desixe hy this Trust Agreement to
egtablish a revocable trust f£oX the uses and purposes hareinafter

sot £orth, to make provision fox the care and management of

certain of their present propexties and FPor the ultimate dispasi-

tion of the brust properties; .
Wow, THERBFORE, the Grantorls nareby give, grant, transfer,

set over and deliver as the original trust estate, i TRUST, unto

the Trustea, who hereby daclara that they have raceived from the
arantors all of the properbty 1isted on Schedule "a" (which
schedule i# stbached hereto and made 2 part of this Trust Agreg-
ment), TC HAVE AD §0 HOLD THE SAME IN TRUST, and vo manaqe;
invest and reinvest the sane and any additions that may from time
to time be made thereto, subiect to the hereinafter provided

cyusts and the terms and conditiong, powers and agreements,

relating thereto.

additional propaxty mdy be added to the trust estate, at.
any time and from time to time, by the Grantors, or aither of

them, oY by any person ox pexsons, by inter vivos sct or testa-

mentary svansfer, OF by insurance contract or trust designatiaon.
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The property comprising he original kruat pstate cduring
ene joint Lives of the Grantors enall retald its chavacter as their
conmunlity propexty orlseparate property, as dasignatec on the
attached Schedulae "M, Property subaequently received by the
prustee duxing the joint lives of the Grantoxs shall ke listed
on an appropriate schedule annaxed herato and shall have the
geparake OF community charactex sscribed thereto on sugh schedule.

FIRGT: NAME AUD BENEFICIARIES OF PRUST, The trusts created

harehy shall be ¢or the use and penefit of the Grantoxs and for
ELEANOR MARGUBRITE.COHNELL BARTHMAN, the daughbex of W. H. COMWELL
by a prior marriage, and for ner isgue as nerainafter provided. °
ELEANOR MARGUERITE CONUELL HARTHAN shall hereinafter he designated

4
h

as the nResidual peneficlarxy’”.

-

this trust shall be known and jdentified as the . il
connell and Harjorie 7. Conngll Living grust®, and, for purposeé

of coanvenlience, shall hereinafter be referred to as Prust Ho. .

gECOWD: TRUST UO. L. The prustee shall hold, mManage,
invest and reinvest the trust agtate and ghall collect the income
thereof and dispose of the net incoms and principal as follows::

K, Incowme. The Trustee shell pay equally te the
Grantors, during theix joint yives, &l commmunity net inchme
of the trust oestate and shall pay %@ each Grantoex all !
geparate net income from his oF her respactive gshare of the
trust estate. Such income shall he pald to the Grantors
unless the Txustee receives written patice from the Gxantoxs
that all income shall not be distributed put shall be
accumulated by the rrustee and jnvested and reinvested as

herein provided.

g. Principal. puring the joinkt 1ives of thg Grantors,
the Trustee shall pay over and diatribute %o a grantor such
part or all of the principal of his or ner separate Property
and nis ox hex ghare of the community properly placed in this
initial trust DY that Graptor as he oxr she shall demand in 2
writing directed to thp Trustee.

c. Death of cither Grankcr. ypon the death of the:
Grantor whose death shall first sccur, the Truskae gshall’
dgivida the trust estate, tncluding all propexty received a9
a result of the decedent's death, as follows: ' i
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1. The trust estaie and all properbty received”
as & result of the decedent's geath shall ve divided
into two parts, each part £o pe adwinistered as a
separate trust to ba knavn yespectively as nprust 80,
and "Trust W{o. ¢, peference hereafter toO the
npecedent” shall refer to either of the Grantors
whose death shall first cogour and reforence U0 the
vgyprvivor® shall refer to the other Grantor.

2. he Trustese shall allocate to Trust Wo. 3
{a) the §urvivor's separate progerty interest ip the

A

trust estakte; {p} the gurvivor's one-half (1/2)

interest in the communkty property of the trust estate,

less a proportionate part of all amounts properly

chargeable against all cowmunity property: and (&)
the Survivor's commun bty property ipkerxest in any °
policy of insurance on the

to Trust No. 1.

3. The Trustee ahall allocate to Trust Uo. 3,
grom thea pecedent's separate property an amount &%+
determined in article THIRD heraof.

4. The Trustee shall allocate to Trust Ho. 2,
all the remaining protion of the trust estate not
allocated to Trust No. 3, including, put not limited

ro, the Decedent's compunity praperby intexest, if any.

in any life insurance policy on the Life of the
pecedent payable to rrust Mo. 1. :

&, In the event that property is received by tha

prustee, by intexr vivos or tastamentaxy transfex and

directions axe contained 1in the instrument of transfers
for allocation to pr betwaen pyust No. 2 OF Trust Ho. 3

then the Trustee shall mnake allocation in accordance

with such directions, anything to tha ¢ontraxy hexein,

potwithstanding.

5. It is the intention of tha parties, that |
ELEANOR MARGUERITE CONMELL HARTMAW shall be a Co~" !
rrustee of the pecedent's separate property in trust
in this Trust to the extent the texrm fprygtea®, 89
hereinaftey used, shall spply tO hex.

THIRD: MARITAL DEDUCTION. The Trustee shall allocate to

M‘M

Teust No. 3 Lxon the Decedent's separate propexty Lthe fractional
ghare of the caid assets which is equal tO the maximum maritaf
deduction allowed for fedaral estate tax purposes, reduced by .

the toptal of any other amounts allowed under the Intexrnal Revenuc

Codz ag 8 Marital Deduction which are naot 8 part of this trust

estate.
propexty ro Trust Ho. 3 as herein required, the determinatian

of the chaxacte¥ and ownership of the gaid property and the ve

thereof ghall be as finally agtablished foX fedexal estate tax

-1~

®

_ 1ife of the pecedent awned
by the Grantors as comaunliy property and made payable

1n making the computations and allocatlions of the said}

2"

L]

1
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purposes. This distribution is being nade without rxegard ko
death taxes payakla by reasaon of the pecedent.'s dealtn,

shall be paid from Teast to. 2 only.

FOURTH: TRUST NO. 2. Tha Trustee ehall hold, manage, invast

and reinvest the estate of Trust No. 2 and shall collect the

income thereof and dispose of the net income and princlipal as

follows:

A. bDeath of pecedent. Upon the death of the Decedent,
rhe Trustee shall pay from the incoma OX principal of this
trust, the death taxes, probate and legal expensesd, and the
expenses of the 1ast illness and runeral of the pecedent,

provided, however. that no funds received by the Trustse
as proceeds fxowm 3 retirement plan qualified wnder the

Internal Revenue Code snall be available foXx thege puxposes
anless there axe no other agsets in the saxvivor'in astate,
in which event funds from 2 qualified plan gan bha used, but

only to the extent of thase actual expenses.

g. Income. ALl income received by this Trust fxom

the separate propesty of rhe Decedent shall be paid to the

fasidual Beneficiary. In che event any of the real property
located in Upton County, Texas, as 1isted on the original-‘
+ gchedule "A" attached hexelto, gorms "a part of the corpus of

this Trust, the Rqsiaual pengficiary shall be paid an

q@ﬁitional payrent from the incomejreceiVed from the
pecedent's half of the community property, which foxms a

veceived by this Trust from tha real property located in

part of the corpus of this Trust, equal to all of the incone

tipton Ccounty, Texas. However,.the-provisions relating to
+he additicnal payment, shall be nohcumulative, and in any

calendar year in which the incone received from the sald
community propexty is not sufficient to ma

calendar year's income.

In the event the Residual peneficlary predecesses

the Survivor, rhe Residual Beneficiary‘s rights to receive

income hersundex shall be paid to ©OF for the benefit
of her liwving children and the issue of any decersed

child by wright of representation: or in the event she’
dies without 1iving lssua, her jneome rights hereunder

shall become those of the sSurvivor.

-

ALl other lncome received bY rnis Trust shall be
distributed toO the Suyvivor.

pll payments as provided in this Segtion shall ke
made at frequent intarvals, but at jeast semi-annually.

¢. Principal. the Trustee shall pay over and
distribute the principal of the estate of Trust Ho. 2
as follows:

which taxes

we full paywent
hereunder, the Trustee 1s diraected to pay only the ineome
which has been recaived by this Txust duxing that year. and
not to carry forwaxd any deficlency inv payment to the next
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1. Powexr to make gqlfts. The survivor shall have
the aiscretionary pover during his or hey lifetime
to direct the Trustee to pay aver and distribute
trust principal of the separate property in trust
from tha pecedent's Trust to or for the benefit of
the Residual Beneficiary or any of ner living lssue:
such pawer may be exercised by dellvering to the
prustea a writing duly executed and acknowledged,
wherein he or she specifies the smount. of principal
that should be paid over and distributed to the
particular issue and in what proportions such
principal shall be paid over and distributed. Tt
is the Grantors' intent heraby ta coavey upon the
survivor a sprinkling povex; aaid power is limited,
however, to appointments made to and among the
Residual Beneficiaxy or hex living issue.

2. power of invasion. 1£, in tha opinion of
the Trustee, tha incone from all sources of which
the Trustee has knowladge shall not be sufficient
to support, maintain, educate and provide for the
gurvivor 'oxr Residual peneficlary or any lssue ok
the Residual Beneficlary ipn their acoustomed mannel
of living, or in the event of any emergency ba~
falling these said parties, such as illness,
accident.or other distress. the Trustee s authorized
to use and expend such parh of rhe trust principal of
Decedent's separate property in trust, as the
Prusteg may deewn pecessary ar desirable to meet such
needs ar emergencies. The decision of the Trustee
as to what shall constitute an emergency or the
necessity or desirability of ancyroachment upon
prineipal shall be conclugive upoh all parties and
the Trustee shall be relleved and exonerated
hersunder if the Trusteas acts En good Ealth in
making such determination.

4, Sale of real property from Decedent's goparate
property. =~ The 3Grvivor 18 directed that in the event
any 4d Trional money 19 needed for payment of
funeral, last illness or other costs to settle any
claims made against Decedent'!s estate, or in the
event that the sale of necedent’s separvate propexty
{s contemplated at any vime, only the separate
property of Decedent situnated in Las Vegas, Clark
County, Nevada, shall be cold to Satlsfy this
obligation. ’

4. Sale of real property. In the event that
any real property which LE listed on Schedule “AM’
%btached hereto as the pecedent’'s separate property,
and, is a part of the corpus of Trugt uo. 2 is sold,
“vhe Grantors direct the Trustee to distribute the net
procdéeds from such sale, less any applicable income
tax due because of sugh sale, to the Residual
Rencficiary, free gf trust. In the event the
residual Beneficiary is not 1iving at the time of
the said ‘sale, the proceeds thergfrom shall remain
in this Trust, and shall be subject to all of the
provigions as harein contained.

cm o vy
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b. Definition of real propecty. The term "real
property” &s wsed in thig Article FOURTH shall not include
the mineral, oil anl gas interests in upton County, Texas,
if the same are separately listed on Schedule "A" hereto.

PIETH; TRUST NO. 3. ‘The Trustee shall nold, manage, ipvest

and reinvest the estate of Truat No. } and shall collect the

income thereof and-dispose of the net income and principal as

follows:

. A, Income. The Trustee ghall pay to the suxvivox
during his or hex 1ifetime all of the net incame of
the Survivor's trust estate in convenient, regular
{ngtalinmenta, but not less Eraguently than quaxtexr~annually.

5. powers of.appoinkment ovex income and_prineipal,

1., During his or her 1ifetime, the Survivox
shall have the power to appoint all ox any part
of the principal and undistributed income, if any,
of the estate of Trust No. 3 to himself or hergelf,
oy to any pexson oY persons. Such power of appoint-
oenE shall Bo exercisable in all events, but only
by the Survivoxr's submitting to the Trustee written
instructions expressly axercising such power.

2. . Upon the geath of the Buxvivor, he or she
shall have the shsolute power to appoint the entire
principal and the undistributed income, if any,

. of the estate of Trust NO. 3, or any part thereof,
to his oxr her estate Or to any person ot persond.
Suéh power of appointment shall be exarcised only
by a provision in the Last Will of the Survivor
eXpPressly exercising guch power. Unless within
ninety (90) days aftex the death of the 3urviver
bhe Trustee has;actual potice of the existence’
of a Will exercising such poweéx, it shall be Geemad
for all purposocs hereunder that guch -powex was

not exercised.’

c. Revocation and Amendments. The Surviveox shall
have the power to revoke, amend or terminate Trust No. 3
herein pravided by delivering guch amendments or xevocation
in writing to the Trustee provided that the Trustee's duties
and lisbilities cannot be increased without the Trustee's

consent.

0. Death gf Survivor. Upon the death of the survivor,
the Trustee shall distribute the trust estate in &accordance
with and to the extent provided by the Survivor's uxereise
of his or hex power of appointment.

Tf and to the extent that the survivor shall €ail to
effectively exercise the foregolng power of appolntment, the
principal and undistributed income of Trust No. 3 shall, upon
hig or her death, be distributed to the Rasidual Baneficiary,
or to the heirs of her body {f she is not then living.

-
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SIXTH: SPENDTHRIET PQOVISION.

under the Living rrugt and the Vv

ig hereby restrained from and ghall be wi

authority to sell, transfexr, asalgn, pledge,

alienate, anticlpate, begueath ofF devise,

or impair his, her or their weneficial ¥i

claim and estate in and Lo aither the

claim created hereunder, or to any part thereof,

rerm of said trustsy nor ghall the right, title,

eatate of any peneticiary be subject t

lien or judgment of any creditor of any guch ben

pe subject nor Liable to any proces

of the iocome and principal, except &8 abthexwise

pyust Agreement shall by the ¥

Lo or for the benefit of only the befo

peneficiaries, at the-times hereinbefore sat outb

by sueh peneflciaries shall relieve the . Trustee

for such good £aith distributicons.

SEVENTH: POWERS oF TRUSTEE, 10 carry out

any trust creatsd under this instrument and sub]

tations stated elsewhere in this Trust agreement

vasted with the tollowing powers with respeckt to

and any part of it, in addition to thase powers

conferred by law:

A, To cantinue to hold any property.
any ahares of the Tyusteg's Own gtock agd
at the risk of the trust egtate any busi
prughee receives oOX acquires undexr the kxus

as the Trustee deems advisable.

ptlons
convey,

control, grant ©
erred payments)r
ve and ¥

B, To manage,
(for cagh ©F On def
partition, divide, Impro

se trust property fox texrms

he trust an

c. To lea
beyond the term of t

i

zach and every veneliciaxy
arious estates created
thout xight, POWer or
mortgage., hypothecate,
or in any manner affect
sht, title, interest,

jincome O principal of any

o any right, claim, demand.
eficiary,

g of law ox equity.,

rustee be payaple and del

re named and designated

ro operate
ness that the

epaix trust p

a4 for any purpas<.

hereundet

during the entire
interest, oOr
hox
but all
provided in this

iverable

, and recelpt

from responsibility

the purposes of

ect to any limi-

, the Trustee is
the tr

ust estate

now or hereafler

inciuding
t as long

on, sell,
gxchange.,
roperty.
within or
including

+
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exploration for and removal of gas, 0il and other minerals:
and Lo enkex into community oil leases, pooling and uniti-
zation agreemants.

p. Ta borrow money and to encumber OF hypothecate
trust property by mortiygdge: deed of trust, pledge, oY
otherwise; Lo horyrow money on pehalf of one rrust from
any othex trupt created hereunder 1o quurantae any loan
made duxing the lifetinme of the GrartQrs.

B. To varry, at the expense of vhe trust, ingurancs
of such kinds and in such amounts as vhe Truatee deems
pdvisable toO protect the krust estate apd the Trusles
against any hazard.

F, To commence O gefend such 1itigation with respect
to the trust ox any property of the trust egtate as the
prugtee may deem advisable at the expense of the trust.

G. To compxomise ©X otherwise adjust any claims
or litigation agajnst or in favor of the trust.

H. Teo invest apd reinvest the trust estate in evexry
kind of property. real, personal or nixed, and every
kind of investment, spacifically ineluding, but not by
way of limitation, corporate obligations of aevexy kind,
stocks, preferred Of common, shares of ipveatment trusts,
$ pvestment companies, and mutual funds and moctgage portici-
pations, which men of prudence, djscretion and intelligence
acquivre for their own account, and to ipvest in any common
prust fund administered by the Trustee and to lend money
of one trust to any other trust created hersunder.

1. With respect to secuyitles held in the trust,

to have all the rights, powexrs and privileges af an OwWner,
including, but not py way of jimitation, the power to

vote, give proxies and pay augsesamentss to partiecipate

in voting trusts, pooling agreements., Forealogures, reorgans
igations, consolidations, merngers, Liquidations, snlag

and leases and incident to such participation to deposit
securlties with and transfer Litle to any protective

or other committee on such termg as the Truatee may decm
advisable; and to exercise or sell stock subscriptions

or conversion rights.

J. Except as othexwige specifically provided in

thig i ngtyxument, the determination of all matlters with ~
raspect to what is principal and income of the trusk

egtate and the appor tionment ang allocation of receipts

and expenses theveodn shall bhe governed by the provisions

of the Nevada principal and incoma Law a3nd ghall b datermined
by the prustee in the Trustee's discretion; provided, '
however, that all capltal gain aistributions Fyom mutual

funds should be allocated O principal.

K. All of the trust pPOWeErs get forth in Nevada
flevised Statutes 163,265 to 163.410 incluaive, are hereby
jncorporated into this Txust Agreemsnt.

8-
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TGHTH: SPRECIAL PROVLSIONS,

i

A. Use of Howe, The prustee shall allow the Survivor
to occupy and use until his or her death the home {ox
any interest therein) used by oither or both Grantors
aa a principal residence at the time of the pecedent's
death. The Trustee shall, at the diseretion of the surviver,
apll such home, and Lf the Survivor go directs, purchase
and/or build another comparable resjdence to be used
as @ home for the survivor, and so on from time O time.
The Survivor shall not be required to pay any rent fox
the use of such home,

B. Revogation and Amendnent.

1. (Excebt aa provided in paragraph 2 of this
clause) s

{a} This Truskt hgreement, and the trusts
evidenced thereby, may pe revoked at any time
during the joint 1ives of the Grantors Hy either
of the Grantors delivering written notice of
revocation to the prustee and to the other
GrantoX.

() . This prugt Agreement, and the trugts
evidenced therehy, way be amended at any time
and from time 1O time duxing the Joint lives

of the Grantors BY the joint action of both
Grantors delivering such apandment OX amendments

in writing to the Trustee provided that the
Jrustes's duties and 1iapbilities cannot he
increased without the crastee's gonzent.

(¢} From and after the death of the Decedent,
this Trust Agreement may not be xevoked, altexed
ox amended, except as provided in relation to

prust Na. 3.

{3} upon any revocation of this rrust
agreement, during the Grantors' Jjoint lives,
the Trustec shall return to each Grantox his
or hexr nalf of the communoity assets and to
each Grantox his or hey separate propexty.,
ag indicated on gohedule "AY.

2. In the event that any insuyance on the
14fe of either Grantor, owned py the othex Grantox
ag his or heX geparakas propexty, g payakle to
the Trustee O Trustees of any trust hersunder,
then thia Trust Agreemsnt and the trusts evidenced
thereby may be amended OF revoked, 3nsofaxr as they
relate to such {peurance, only by the Grantor who
{g owner of guch jngurance. The insured Grantor
shall have noe right to revoke OF amend to that
extent. This paragraph shall be construed as Limiting
the rights of the {psured~Grantor and not as expanding
the rights of the owner-Grantor.
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C. Simultangoug Death. 1£ there he no sufficient
evidence that the Grantors died otherwise than simultaneouslys
then For purposes of this Trust Agreement, it shall

ba conclusively presumed fox all purposes of administra-

tion and tax effect of this Trust Agreement that the

pecedent shall be the Hushand and the survivor shall

pe the Wife. )

p. hLimitation Of Trust POWerS. agministrative
conkrol and all other powers Felating to the various
prust estates created hereunder, shall ve exaxcised
by the Trushae in a fiduciary capacity and solely for
the benefit of the Burvivor and the other nenaeficiaries
ag herein provided. neither the Trustee, the Grantors,
nor any ather person, shall ke parmlthed to purchase,
exchange, reacquire ox otherwise deal with or dispose
of the principal of any of the various trust estatesn
or the lpcome therefrom, for less than an adeguate and
full congideration in money or money's worthi nox shall
any person borrow the principal or income of thae trust
estates, dixectly Or {ndirectly, without adequate interest
in any caase QF without adeguate gecurity therefor.

£. Compensation of Trustge, Ihe rrustee Or SUCCESsSOL
Trustee, as herein provided, shall receive rezsonoble
compehsation for ordinary sarvices performed hereunder.
Reasonahle compensation shall be based vpon the then
prevailing xrates charged fox similar services in the
locality where the same are pexformed BY other fiduciaries

engaged in the trust business oY acting as trustees.

P, Applicable Law. This Trust Agreement ls executed
under the laws of the State of Nevada and shall in all
respects be governed py the 18W5 OF the state of Nevada;
provided, nowever, the Prustee ghall have the discretion,
exercizable at any later time and fxom time to time,
ro adminkstex Trust No. 1 pursuant to the lawa of any
jurisdiction in which the Trustee may pe domiciled. by )
executing and acknowledging & written instrument to
that effect and attaching the same to this Trust Agree-
ment, and, if the. Trustee 80O exercises the Prustee’s
discretion, ag above provided, the various trust estates
chall be governed, by khe lawpg of the other state OX
jurisdiction in which Trust Ho. 1 is then being administered.

g. Invalid Provigions. in the event any clause,
rovision or provipions oF this Trust Agreement and

the Tiving Trust craated hereunder prove to be ot be
adjundgad Yavalig ox veid for any reason, then sueh invalid
or void clause, provision or provisions, ghall not affect
the whole of this instrument, but the balance of the
provigions hereof shall remain operative'and shall be
carried lnto effect insofar as legally possible. I
any provision contained in this Trust Agreement shall
otherwise violate ihe rules against parpetuities novw
or hereafterx in effact in the state of Nevada or in any
: state by which this Living Trust may subseguently be
i governed, that portion of the pyust so effected ahall
be administered a3 herein provided until the termination '
of the maximum pexiod authorized by lavw. at which time-
and forthwith, such part of the said trugst estate 8O

~10-
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affgcted shall be distributed in fce simple to the bene-
ficiary or peneficiaries in the propcrtions in which they
are then entitled to enjoy the beneflits s0 texminated.

¥, Inpcompetency og_BeneEiciaxV. puring any pariod
in which any heneficiary under this Trust Agreement 1s
judicially Aeclared incompetent, OF in the opinion of

the Prustee is anable to caxe for himself, the Trustoee
shall pay ovexr or use for the penefit of said incompetent
benaeficiary any part or all of the net income ox principal
¢rom his or her share of the truat estate, in such mannex
as the Trustee shall deam necessary oF deglrable for

sald beneficiary’s suppox®, maintenance end medical care.

¥. Glaimants. The Grantors have, axcept as othexrwise
expreasly provided ia this Truabt Agreenent intentionally
apd with full knowledge declined to provide for any and
all of theix heirs or other persons who may claim an
{nterast in their respackive estates or in thene trusts.

J. Headings. The varxlous clause headings used
herein sre IOr convenience of rafexence only and constitute
- po part of this Trust Agreenent.

x. Copies. This Txuat Agreement way be executed
in any numper of copies and each shall constitute an
origina} of one and the same-instrument,

Lie construction, Whenevex it shall ba necessary

to interpret this trust, the masculing, feminine and neutex
personal pronouns may be construed i nterchangeakbly. and
the singular shall include the plural and the plural

the singular.

NINTH: LIEE INSURARCE POLICIES. with respacht to any
policies of life insurance under which the rrustee lg destgnated
as beneficlary. the Trugtee shall deal with such policiea 2s
required by the following truat provigiond, in addition to the

ganeral trust provisions hereinbefore and hereinafter set forth:

L

a. Cugtody of TpeRYance rolicies., The Trustee
shall have the custody Of any poiicy of 1ife imsurance
undex which the prugtes 18 designated as heneficiary.
Howaver, the Ownex shall have the right to pogaession
of said policy ©K policies upon written request to the

Trustee.

g, Payment of Premiuma, the Trustee shall be
under no obligation to pay the premivm of any poliny

or policies of insurance, noT Lo make certain that such
premivms are paid by the Grantoxs oF othersg, nor O
notify any persons of the pon~-paymant of guch premiumg;
and, the Trusteo ahall be undex no responsibility oOF
1iability of any kind in case guch premiums dXE not

paia.

11~
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¢. Collection of Policy procegds. UpON the death
of the jinsguxed under such policy ©X policles, the Truatee
shall collect all proceeds due thereon and the Trustee
phall make 21l reasonable efforts to carry out the provisions
of thig Trust Agreemant, including the maintenance of or
defense of any action ox suit: provided, however, the
prustee shall be under no duty tO maintain of anter into
any litigation unless the expenses thereof, {ncluding
counsel fees and COstS&, have been advanced ©F guaranteed
in an amount and in a manpar which is yeagsonably gatis~
gnctory. The Trugtee may repay any advances made DbY
the Truskee OX reimbugse itself f£or any asuch fees and

costs expended in reasonable attempts for collection

>

of such proceeds out of the principal @ income of the
trust.

p. Purchase of Agsetg. The Trushee is hereby
authorized 3nd empowered to apply any paxt or the whale
argount of any {nsurance proceeds collected hereundex
to puxchase aspets from the insuped's eutate which may
ba offered for sale by the legal repreaentative of the
{npured's estate at 2 price equal to the value of guch
amsets as Fixed by competent authority for purposes
of determining the 1{ability of the inasured's catate
For death taxes or Bt such othex price as way be agresd
upon by the personal representative of the insured's

estate.

PENTH: NON-CONTSST PROVISION. qhe Grantoxs gpecifieally

desire that these trusts created herein be administered and
distributed y};hgptwligﬁgggign oF q;spgtg.oﬁ any kiyﬁf 1f any
peneficiary of thege trugta or any athar person, whetﬁer stranger,
relatives or heirs, ox any legatees OX dovisees under the last
Will and Testament of the Grantors OF the sudccessors in interest

of any such persons, including any pRrson who may be crtitled

to receive any portion of the Granters’ estates under the

{ptestate lows of the state of wevada, §eek oy establish to

TN A

ggsert any olaim £ hE agsets of these LXULTS established

nerein, or attack, epposg o seek to set asids the adminigtration

and ajstribution of the said truskg, °O% to have the same geclared

avle, L ran
LR s

null and void orx diminiphed, ox to defeat or change any part

P

of the provisions of the trust estabhlished hexein, then in any

FL LR

and all of the above mentioned cases and events, such person O

persons shall receive One Dollax ($1.00) and nG moxe in lieuw

12~
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of any interest in the agsets of the trusts.

RLEVINTH: DRATH OF AL BENEPLCIARIES. in the event the

Residual Beneficiary shall predecease the Grantors without

l1iving lasue or children of any deceasad child, then the Grantors
direct that all of the income and principal of any trusts created
hereunder shall be distributed to the ghriners Bospitals for
¢Crippled Children upon the death of the gurvivor.

TWELFTH: BUCCESSOR PRUSTEZZ. In the event of the death or

incapacity of elthex Grantor, tho suxvivor shall continue to serve

asg the sole Trustee of all of the trusts created hereunder. Upon

the death or incepacity of the Survivex, the Grantors then
pnominate and appoint ELEANOR MARGUERITE CONNELD HARTMAN as the
rrustee of all of the trusts created hereunder, or in the event
that she is uneble oY unwllling Lo serve in the said capaclity,
then the Grantoxs nominate and appoint the FIRST NATIONAL BANK
OF NEVADA to sexve in the said capacity. RO guccésgsor trustee
shall have any respongibility for the acts or omissions of any
prior trustee and 1o duty to awdit OF investigate the accounts
ox administration af any such txustee, nor, unless ip writing
ragquested gso to do by a person having a presént OF future bene-
£icial interest under a trust created nereunder, any duty to

take action or obtain redress for breach of trust,

THIRTIENTH:, ACKNQWLEDGEMENT,AREPOBEﬁ; INGPECTION OF RECORDS .

The Trustee hereby acknowledges receipt of and accepts the proporty
and the estate of Trugt No. 1 created hexeunder on the terms and
conditions stated and agrees to care for, manage and contral -

the same in accordance with the directions herein specified,

and to fucrnigh to each peneficlary having income paid, dig-

tributed, credited or aceumilazed for his or her benefit,

annwally and more often 1f requested o tO do, a gtatement showing

~13-
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the condition of the trust propexty, the character and amounts

of the investments and jiabilitiea, and the receipts, expenses

and disbursements aince the last previous statement, Tha bhooks

of account of the Trustee in connection with the investments

shall at all times be open to the reasonable inspection of

the living beneficiaries or theirx duly qualified representatives,

and such personh Or pexsons as they may designate for that

PUIpose.

THIS TRUST AGREEMENT is accepted and executed by the Grantors

and Trustee in the state of Nevada on the day and yeax first

above written. '
GRANTORS :

70 U nanef Bemee

W, N..CONNELL

M‘J/: ).//.f/xgﬂ. ny f (J/*}""M.J_/.'fé.

RTORLE T. CONNILL.

PTRUSTES :
1) h. <?? @}g&nﬁﬁéxf? .
Wo N. CONNELL

MJAA.;J—,A}/ J é&fﬂﬂt—ff:e

MARJORIE T. CONNELL

STATE OF NEVADA)
)y 88

COURTY OF CLARK)
On "m N\ \%‘Fﬁ? ., 1872, personally appeared before me,

Ww. N, CONNELL and MARJORIE T. CONNELL, who

wecuted the foregoing Trust Agreement.

a Notary Public,

declared to me thakt they e

s U ’%;La¢“ﬂ% —

No tél’j Public in and for =3 id L e e T ST
B rodm,  NOTARY FULLIZ BT T )
county @ nd State 1{; E{l;:“::‘:\ CL.‘\!E‘-::\: g;?,"}:l.u}' i adAd

J
L JUNE A, GAVIN 3
o A My Gemuniaun Expudd B 4, 140 )
£
ey

£
IR
LA ST IS R H e AT R R o -

i~
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SCHRDULE “AT

{"The W. ¥. Connell and Marjorie T. connell Living Trusk")

all of the Grantors' righta, title and interesgt in the

following asgets axe hereby transferred to the Trustee as part

of this trust astate and will be administered and distributed

in accordance with the termg of the forégding Trust Agreenent.

The following real property lntexe

sts constitute the

community property of the Grantors:

1.

The following agsets con

Lots One (1) and Two (2) in plock Sixteesh (16}
of South Addition to the city of Las Vegas, as
shown by wap thereof on Fite in Book 1 of Plaks,
page 51, in the Office of the County Regordex

of Claxk County, Nevada,

Lot Three {3). glock Six (B}, Biltnore addition
ro the City of Las Vegas, 33 ahown by map there-
of on file in Book 2 of plats, Page 33, in the
office of the County Recoxdex of Clark gounty,

Navada. -

tots Fifteen (15) and Slxteen {16} in Block
rifteen (1%5) in the South Agdition to the City
of Las Vegas ag shown by map thereof on file
in Book 1 of Plats, Page 14, in the Office of
the County Recoxder of (lark County, Nevada.

Lots Twenty-Two (22} and Twenty-Thrge {23) in
Block Eleven (11} of South Adaltioen to the City
of Las Vegan as shoWn by magp theveof on file in
Book 1 of Plats, Page 51, in the Office of the
county Recardex of Clark county, Nevada.

Lots Twenty—-four (24) and Twenty~-five {25) in
Block Elevan (11} of gouth Addition to the City
of Lag Vagas, as shown by map thereof on f£ile in
sovk 1 of Plats, pagse 51, in the office of the
county Recorder oF Clark county, Nevada.

stitute the separate property of

W. N. CONNBLL:

L.

Real Property:

(a) That portion of the North Half (v 1/2) of
the South Half (8 1/2) of the gouthwest Quarter
(89 1/4) of section 26, Township 20 South, Range
61 Fast, M.D.B.&M., described as follows;

Beginning at the point of jntaersection of the
gast Line of the Worthwest Quartex {nw 1/4) ol
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the Southeast Quarter (st 1/4) of the gouthwest
Quartar (SW 1/4) of said Section 28, =aid Township
and Range, (heraeinaftel called Line 1) with tha
Seuth boundary of ¢lark Avenue produced Westerly

as the same lis DoV establighed (hareinafter called
Line 2): thence South along sald Line 1 a digtance
of 378 feet: thence North 390 36' West ang parallel
to said Line 2 a distance of 100 feet; thencs

North along a line parallel to gaid Line 1 a
distance of 378 faet to said Lipe 2; thence East
along said Line 2, 100 fect to the point of beginning~

Togethex with an undivided 1/30th intexent of,

in and  to all watex flowing ot otherwise produced
from that certain axtesian well located in the
North Half of the gouth Half of the Southeast
Quaxter of geatlan 29, pPownship 20 South, Range

61 Bagt, M.D.B.&, known as the New Russell

well. Together with an undivided 1/30th interest
in and to that certain pipe 1ipe connected Lo

and rupning from said well fasterly to & point

100 feet West fxom said Line 1 above described;
together with av angement for said pipe line

in common with all the othar owners of said pipc
line along a strip of ground three feet in width,
the center line of which 41 located apprmximately
150 feet South of and running parailel with gaid
Line 2, and which strip extends from said well

ko a point 100 feet West from said line 1: together
with the right to enter thereon for the purpose

of repaixing, replacing and renewing said pipe line.

rReference: Deed # 180405, Book 35, pages 159 and 160.
{p) 'The West 1/2 of Section 17, all of sections

3g, 47 and 48 in Block 33, rownship 5 South,
T. & P. R.R, Co. Survey in Upton county, Texas.

‘0il, gas and minexral rights on and undar the following

described real propexty in Upton County, TeXAS,

3.

{a) Sections 31 and 42 of Block 38, Township 5
gouth, T. & P. R.R. Co. Survey.

{b) Sections 32, 33, 386, 37, 3g, 40, 41, 44, 45,
47 and 48 of glock 39, Township 2 gouth, T, & P.

R.R, Co. Suxvey.

(c) Sections 36 and 37 of Block 40, Township
5 South, T. & P. R.R. Co. Survey.

the oil, gas and mineral leases on the following described

real property in Upton County, Texas.

(a) Sections 3) and 42 of Block 38, Township 5
gouth, T. & P. R.B. Co. Suxrvey.

(b) Sections 32, 33, 36, 37, 38, 49, 41, 44, 45,
47 onad 48 of Block 39, Townghip § south, T. & P. .
R. R, Co. Survey. '

ECAO016
AA 0990



(¢} Sections 36 and 37 of Block 40, Township 5
South, T. & P. R.R. CO. Survey.

The undergigned Grantors named in the foregoing Trust Agrea-
ment hereby certify that they have read gaid Trust Agreement and
 that it folly and accurately sets out the terms, txusts and
conditions under which the trust egptate therein described is
to pe beld, managed and digposed of by the prustee thereln
pamed; and, that they hereby approve, ratify and confirm the

said Trust Agreement.

/f (l ﬁ" e o 0 44 I
CONNELL -

mmoiﬁe . CONNELL

STATE OF NEVRADA)
) &8
COUNTY OF CLARK)

on o \¥ 7 , 1972, perscnally appeared bafore

me, a Notary vublic, W. ¥, CONNELL and MARJIORIE T. COMNELL,
who acknowledged to me that they executed the foregoing Trust

Agreement.

o O Aot

No y Public in and for sald
County and 5 tate

C' ) " o """' J'
JUNE A, GaViN

My Somru, st Evire s Sy ¥ I

'L'-‘: ""I TS T b T DO oo mye TORN IR L D S S B LR

3
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OXL AND GAS LEASE

STATE OF TEXAS

e ULy LD

COUNTY OF UPTON

THIS AGREEMENT, made and entered into as of the 4® day of April, 2012, by and
between the undersigned party or partics designated 85 Lessor on the signature page of this Lease
(such party or parties hereinaler called *Lessor”) and the undersigned party or parties designated
as Lessee on the signature page of this Lease (such party or parties hereinafier called ¥Lessee”).

1. Definitiona. As used in this Lease, the following words and phrases shall have the meaning
set forth below:

A. “eommence a well”, “commencement of a well”, “commence aclual drilling
operations™, “commencement of actual drilling operations”, “actual drilling” or “actual drilling of
a welt™ shall be deemed to oceur at such time as there has been erected on the leased premises at the
location for the well, a derrick, a rig and machinery capable of drilling to the base of the objective
formation, the well hins been “spudded-in™ and the machinery for drilling is rotating under power.

B. “completion® or "completion of a well” shall be deemed to occuron (i) the date which
is ninety (90) days aficr the production casing and/er liner has been run in the hole, (i) the date
which is ninety (90) days after total depth of the well in question has been reached, or (iii) the date

indicated in the completion repont for the well which is filed with the Ratlroad Commission,
whichever is the earliest dats, ’

C. The date of abandonment of a dry hole is the date indicated on the Texas Railroad

Commission plugging report for the well or thirty (30) days afier totel depth is reached, whichever
is the carlier date.

D. “oroduction”, “producing”, “production in paying quantities”, “‘commercial
production”, “production in commercial quantities”, “producing in paying quantities” and
“producing in commercial quantities” shall have the same meaning for purposes of this Lease,
namely production in quantities sufficient to yield a reiurn to the holders of the working interest
excluding severance taxes, In excess of operating expenses, royaltics and cxpenses of equipment
beyond the wellhead and costs including depreciation of assets (“depreciation of assets” shall be the
actual loss of fair market value of salvable equipment on the leased premises during the relevant
period), even though drilling costs may never be recouped by working interest owners. The review
peried for purposes of determining whether production is ir. paying or commercial quantitics shall
be one hundred twenty (120) consecutive days. There shall be no review period when production
ceases. Production in less than paying or commercial quantities shall never be considered as
production for purposes of this Lease,

E.  “opemtions for reworking”, “reworking operations”, “commencement of reworking
operations”, “commence reworking operations”, “commence reworking operations” and “actual
reworking opgrations” shall have the same meaning being the actual re-entry into an existing
wellbore with a drilling or workover rig capable of re-entering and reworking such well and the
timely prosecution of such actual reworking operations in good faith and with reasonable diligence
and without cessation of more than sixty (60) days, toward the re-¢stablishment of commercial
production of oil or gas from such previously producing zons or zones. .

F. “Praducing Unit” means the following:
(i With respeet to verticnl wells:
[a} A tract of land designated in writing by Lessee, as provided in this Lease,

MAConmeNOil 114 G Lease-Conncll Living Trust-Apechelonpd Page i
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containing no more than 80 acres on which Lessee has drilled and completed
an oil well pursuant to the terms of this Lease and which is producing in
paying quantities (provided that if the field vules of the Texas Railroad
Commission applicable to wells which are completed in each of the
Wolfcamp, Dean and Spraberry formations are modified or amended after the
date of this Lease to prowdc thet the standard proration unit for such wells
shall be 40 acres, then and in thot event, each Producing Unit for oil wells
drilled by Lessee afler the sffective date of such modification or amendment
of the applicable ficld rules shall contain no more than 40 acres, plus a
tolerance of ten percent);

bl A tract of land designated in writing by Lessee as provided in this Lease
containing no more than 320 acres on which Lessee has drilled a gas wefl
pursuant to the terms of this Lease and which is producing in paying
quantities,

@iy  With respect to horizontal wells:

[a]  Astohorizontal wells, which are notdrilied or produced pursuant to a pooled
unit created under the terms of this Lease, a tract of Iand designated in writing
by Lassee containing no more than the lesser of:

{1}  Forty (40) scres plus the minimum additional acreage allowed for
horizontal.drain holes, as set forth in Rule 86 of the Texas Railroad
Commission utilizing the Additional Acreage Assignment Table of
Rule 86 for ficlds with a density rule of forty (40) acres or less, as sot

forth in Section 3.86, Chapter 3, Pant 1, Title 1§, of' the Texas
Administrative Code; or

[f] 320 acres,

[b]  As to horizonts! wells which are located within a valid pooled unit created
under the terms of this Lease, the Producing Unit for purposes of this Lease

shal be the portion of the leased premises comprising a part of such poaled
unit,

A Producing Unit, whether for a vertical well or for a horizontal well, shall include only those depths
and horizons from one hundred fest (1007 above the tap of the shallowest formation preducing inthe

well for such Producing Unit down to one hundred feet (1007) below the base of thedeepest producing
formation in such well.

G. sourface Ovwner™ shall mean the record owner of the fec interest in the surface estate
of the tract of Jand described in Section 2 of this Lease.

H.  “Disposition” shall mean when used in reference 1o Lessee's handling of production;
the transaction, place and point in time whereby Lessee and its Affiliates finally and fully relinquish

any beneficial ownership, rights or enjoyment of any substance produced under the terms of this
Lease,

L. “Affiliate™ or "affiliate” as used herein means and shall include cach and every one
of the following!

() each individual, corporation, joint venture, trust, estate, partnership, limited
liability company or other entity that owns or controls more than one percent
(1%} of the outstanding vating sceuritics or interest of Legsee; and

(ii)  eachcorporation,joint venture, trust, partncmh%p. limited liability company or
other entity in which Lessee orany current or past officer or director of Lessee
owns or controls more than one percent (1%) of the outsianding voting

MAConncINOi wnd Oas Lesse-Cannell Living Tnm-h;mhﬁ.xmd Page 2
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securities or interest.

2. Grant of Interest/Description.

A. - Lessor, in consideration of a cash bonus in hand paid, of the royalties herein provided,
and ofthe agreements of Lessce hereinafter contained, hercby grants, leases, and lets unto Lessee for
{he sole purpose of exploring for, drilling, operating, and producing o}l and/or gas erd of laying
pipelines, temporarily storing oil, building one or more tank batteries, power lincs, and roads thereon
necessary to produce, save, care for, treat and transport the oil and/for gas produced from the land
leased hereunder, the following described land situated in Upton County, Texes, (sometimes referred
to hereinafter as the “leased premises”) 1o wit:

Tract A:  All depths lying below a depth of 9300 feet below the surface in the NE/4
and SW/4 of Section 32, Block 39, T-3-8, T&P Ry. Co. Burvey.

TractB: All depths lying below the base of the Dean Sand Formation in the NW/4
and SE/4 of Section 32, Block 39, T-5-S, T&P Ry. Co, Survey.

Tract C; Al depths lying below the base of the Dean Sand Formation in the SW/4
NE/4 of Scetion 40, Blogk 39, T-5-8, T&P Ry. Co. Survey,

Tract D: Al depths lying below the base of the Dean Sand Formation in the SW/4
NW/4 of Section 40, Block 39, T-5-8, T&P Ry. Co. Survey.

TractE: All depths lying below the base of the Dean Send Formation in the SW/4 of
Section 41, Block 39, T-5-8, T&P Ry, Co. Survey,

Teact F: All depths lying below the base of the Dean Sand Formation in the N/2 of
Section 44, Block 39, T-5-8, T&P Ry, Co. Survey.

Tract G: Al depths lying below a depth of 9300 feet below the surface in the 872 of
Section 44, Block, 39, T-5-8, T&P Ry. Co. Survey. -

TractH: All depths lying below the base ofthe Dean Sand Formation in the NE/4 and
SW/4 of Section 45, Block 39, T-5-§, T&P Ry. Co. Survey.

Tract1: Al depths lying below a depth of 9250 feet below the surface In the NW/4
and SE/4 of Section 45, Block 39, T-5-5, T&P Ry. Co. Survey.

B.  This Lease is made subject to any and il casements, rights of way and other
ecncumbrances burdening any part of the leased premises as shown ofrecord In Upton County, Texas
or apparent from a reasonable inspection of the leased premises.

C. By this Lease, Lessee acquires 10 right to construct, operate or maintain any trealing
or processing plant, dwelling house, lease house, camp, pipe yard, equipment yard, warchouse or
similar structure on the leased premises and acquires no easemem, eXpress or implied, with respect to
any land other than the leased premises.

D.  Lessee specifically covenants and agrees that with respect to its performance of
obligations (both express and implied) angd exercise of rights and privileges arising under this Lease
that Lessee shall conduct itself with respect to Lessor and the Surface Owners with the utmost good

{nith and fair dealing. Lessce further covenants and agrees to comply with all applicable local, state
and federal laws, rules, and regulations.

J. Term. Subject to the provisions contained herein, this Lease shall be for a temt of three (3)
years from this date {called *primary term™), and for so long thereafier as oil and gas, or either of
them, is produced in paying quantities from the leased premises.

MAConn IR0 and Gas Lease-Connell Living Trun-Apathel. wed Page 3
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4, Surface Use Agreement. Lessec's rights to utilize thoe surface estate in the leased premises
as clsewhere deseribed in this Oil and Gas Lease are expressty made subject to that cerlain Surface
Use Agreement dated Aprl 4, 2012, entered into by and between Connell-Cowden Ranch, LD, e
Owner, and Apache Corporation, as Operator. It is understood and agreed that the execution and

delivery of this Oil and Gas Leasc is made conditional upon the exccution and delivery of the Surface
Use Agreement,

5. Reservationsg, Thereis EXCEPTED from thisLease and Lessor RESERVES unto Lessorand
L.essor’s heirs, successors, administrators and assigns:

A, all minerals except ofl, gas and other liquid and gaseous substances and sulphur that
are necessarily produced with such ol or gas;

B.  equaland concurrent rights of ocoupancy, use and possession of the surface estate by
{1 Lessor, (2} the Surface Owner and (3) Lessor's or the Surface Owner's other mineral, surface,
grazing, agricultural and recreational lessees or assignees, togather with the ripght of ingress to and
epress from the leased premises for all purposes including exploring, developing and opersting said
leased premises foroil, gasand other minerals of whatever nature which are not covered by this Lease
or which may hereafler be released from thia Lease and, the sole and exclusive right, as between
Lessor and Lessee, to complete water source wells on the leased premises and in any reservoir nat
productive of cil or gas for the purpose of obtaining waier for domestic and agricuitural use and
consumption and for the exploration, development and operation of Lessor's reserved rights;
provided, however, Lessor and Surface Owner agree not to use the surface of the promises effected
hereby in any manner that will interfere unduly with any of Lessee’s rights in axploring, developing,
producing, transporting, and marketing oil, ges and other hydrocarbons under leaged premises, As
between mineral, surface, and agricuitural Jessccs, access to the surface shall be based on the principle
of first-in-time, first-In-right, but as between Lesses herein and subsequent mineral lessees, the
leaschold estate created by this Lease shall be considered dominant;

C.  all rights granted to Lessee in this Lease shall be limited to the leased premises and
depths described and covered by this Lease together with such ingress to and egress from leased
premises as designated by Lessor and shall not extend to and Lessor expressly reserves all rights,
privileges and usage which relate to land not described herein or which may be released hierefrom,
Tt isunderstood and agreed that to the extent Lassee ¢stablishes roads, flowlines, pipelines or power
lines across the leased premises in accorlance with the ferms and provistons of the Surface Use
Agreement o service s operations on any of the following deseribed tracts of fand (the *Jointly
Operated Acreage™), prior to any pantial or total termination of this Lease, then and in that event,
Lessse may nevertheless continue to use such established ronds, flowlines, pipelines and power lines
as originally configured for as long asany of the existing oil and gas leases (including this Lease and
any oil and gas leases execnied by Lessor (o Lessee within (30) days from and after the date of this
Lease) covering any portion of the Jointly Operated Acreage remains in force and effect; provided
however it is expressly understood and agreed that Lessce®s Himited right to use the surface estate of
the leased premises for roads, flowlines, pipelines and power lines ncross the leased premises for the
benefit of Lessee's other leasehold operations on the Jointly Operated Acresge shall never be
extended or construed 1o extend or beutilized by Lessee for the use or benefit of or a5 2 convenience
10 Lessee in operating on Jands not within the Jointly Operated Acreags, regardless of whether such

lands not included within the Jointly Operated Acreage are ow:zed by Lessor or any one or more of
the Surface Owner or third parties:

(i) W2 of Section 48, Block 40, T-5-S, T&P Ry. Co. Survey, Uplon County,
Texas.

{i)  SE/4 of Section 43, Block 39, T-5-8, T&P Ry. Co. Survey, Upion County,
Texas.

(i)  Scction 42, Block 39, T-5-8, T&P Ry. Co, Survey, Upton County, Texass,

(iv)  Section 32, Block 39, T-5-8, T&P Ry. Co. Survey, Upton County, Texas.
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(v} SW/4 NE/4 of Section 40, Block 39, T-5-8, T&P Ry. Co. Survey, Upton
County, Texas.

{vi) SW/4 NW/4 of Section 40, Block 39, T-5-8, T&P Ry, Ca. Survey, Upton
County, Texas,

(vii) SW/4 of Section 41, Block 39, T-5-S, T&P Ry. Co, Survey, Upton County,
Fexas,

(viit} Section 44, Block 39, T-5-S, T&P Ry. Co. Survey, Upton County, Texas,

(ix}  Section 45, Block 39, T-5-8, T&P Ry, Co, Survey, Upton County, Texas.

é» Partial Terminatipn: Continuons Development: Rétaineit Acreage and Depths.

A.  Atthe later to oceur of the following: (i) the expiration of the primary term of this
Lease, or (II) the conclusion of the Lessee’s continuous development program undertaken and
prosecuted in accordance with the provisions of this Lease; this Lease shall terminate asto all of the
leased premises not theretofore released, save and except the acreage and depths included in the
Producing Unit{s) established by Lessee,

B.  Esch Producing Unit shall be in the form of a square or rectangle as nearly as is
practicable with the well ata legal location on such Producing Unit and as nearly as possible in the
center of such Producing Unit, . j

C.  Lesseashall designate each Producing Unit in recordable form with such designation
containing & meles and bounds description or other sufficient legal description of the Producing
Unlt's exterior boundaries and relevant depth limitations. Lessee shall place each designation of a
Producing Unit of record in Upton County, Texas within sixty (60) days after the completion of the
well for such Producing Unit and promptly provide to Lessor a certified copy of such recorded
designation of Producing Unit; provided, however that during the existence (if any) of Lessee’s
continuous development program, Lessee may defer filing such designations until the continuous
development program has been concluded at which time Lessee may file a single instrument which
jdentifies and designates each Producing Unit situated on the leased premises. '

D.  Lessee shall, within sixty (60) days after termination of this Lease, as 1o any pant of
the leased premises, execute and furnish to Lessor a recordable release deseribing the acrenage and/or
depths as to which this Lease has terminated.

E.  Subjecttothe provisionsof Section 6,G. below, ifat the expiration of the primary term
of this Lease, Lessee is then cngaged in drilling a well on the leased premises or if Lessce has
completed a well as & commercial producer on the leased premises and such well is then still
producing in paying quantities npon the expiration of the primary term of this Lense, Lessee shall
have the right and option (but not obligation) to engege in a continuous development program on the
leased premises by conducting a program of continuous drilling of new wells on the leased premises
allowing na more than one hundred eighty (180) daysto elapse between (i) the completion of one well
asa well producing in paying quantitfes or as a dry hole, and (ji) the commencement of actual drilling
operations on the next succeeding well, Ifa continuous development program is undertaken by the
Lessee it shall be deemed to have been concluded on the earlier to occur of the following; (x) at such
time as Lessee allows more than one hundred ¢ighty (180) days to pass from the most recent
completion of a new well on the lensed premises without having commenced actual drilling
operations on another new well; or (y) upon the date which is the tenth (10th) anniversary. of the date
on which the primary term of this Lease expired, It is understood and agreed that commencement of
reworking operations or drilling, side trecking or decpening operations on a well previously
completed pursuant to this Leasc shall not constitute “commencement of actual dilling on the next
succeeding well” 5o as to constifute continuous development.

F. If after the expiralion of the primary tert of this Lease or the conclusion of Lessee’s
continuous development program, whichever occurs later, any Producing Unit shall cease to produce
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continuous development program, whichever ocours Jater, any Praducing Unit shell cease to preduce
in paying quantities this Lease shall terminate as to such Producing Unit unless Lesses, within sixty
(60) days after such cessation of production in paying quantitics, commences reworking operations
ot commences actual deilling operations and thereafler diligently prosecules the same or different
reworking or actual drilling operations on such Producing Unit with no cessation of more than thirty
(30) days untli production in paying quantities is restored.

G.  Notwithstanding anything herein to the contrary, on the date which is the tenth (10th)
anniversary of the date on which the primary term of this Lease expires, this Lease shall terminate as
to all acreage not then located within a Producing Unit.

H. Although this Lease may have terminated in pari or may have been partially released,
Lessee shall have and retain easements over and across the terminated portion or portions of the
surface of the leased premises as shall be reasonably necessary for ingress and egress so as to cnable
Lessee to develop and operate the portion or porilons of the leased premises as to which this Lease
continues in effect and Lessee shall not be required to relocate any pipelines or roads solely because
of the partial termination or partial release of this Lease,

7. Rovalties. As royalty, Lessee covenants and agrees:

A, Oll. To deliver free of cost to Lessor at the location of the disposition of Lessee’s oil
and tiquid hydrocarbons or to the credit of Lessor at the pipelines to which the wells may be
connecled, one-fourth (174) of a1} oil and other liquid hydrocarbons (recovered or separated on the
leased premises) produced and saved from the leased premises; or, at the Lessor's option, which may
be exercised from time to fime, Lesses shall pay to Lessor the same percentage of the market value
at the point of Lessee's disposition of its ol and liquid hydrocarbons for such oil and other liquid
hydrocarbons of like grade and gravity prevailing in the area on the day such oil and other
hydrocarbons are run; provided, however, there shall be no deduction from the value of Lessor’s
royalty by reason of any processing, treatment, trucking, transportation or other cost o market such
oil and other liquid hydrocarbons. 1f Lesses or any Affiliate of Lessee engages in any “downstream
marketing” of ol or other liquid hydrocarbons, from the leased premises, including recelving
payments for aggregating such substances with oil or liquid hydrocarbons produced frorh other tracts
of land, then and in that event, Lessee shall fully disclose any such contractual or other markefing
arrangements and shall include in its payment of royalties on oil the share of the payments or value
of any other consideration received in connection with or for such arrangemenis on the basis that the
production from and atiributable to this lease bears to the total velume of production the disposition
for which Lessee orany of its Affiliates received any “bonuses”, “marketing fees”, “aggregation fees”
or the like,

B.  Qas. To pay the Lessor:

(i) On gas produced from the leased premises which is processed in a processing plant
in which Lessee or any parent, subsidiary or affiliate of Lessee has a direct or indirect interest, Lessor
shall receive the higher of () one-fourth (1/4) of the market value of such gas at the inlet to the
processing plant, or (b) one-fourth (1/4) of the macket value of all precessed liquids saved from said
gas gt the point of disposition for Lessee's share of processed liquids, plus one-fourth (1/4) of the
market valte of all residue gas at the polnt of sale, use or other disposition, .

{i1) On gas produced from the leased premises, which is processed in facilities other
than a processing plant in which Lessee or any parent, subsidiary or affiliate of Lessee has a direct
orindirectinterest, Lessor shall receive one-fourth {1/4) of the market value at the point of disposition
of Lessee’s liquids of all processed liquids credited to the account of Lesses and atiributable to such

gas, plus onc-fourth {1/4) of the market value of all residuc gas at the point of sale, use or other
disposition.

(ii) On all gas produced from the leased premises, and sold by Lessee or used on or
off the leased premises, and to which the preceding subparagraphs (i) and (ii) above do not apply,
Lessor shall receive one-fourth {1/4) of the market value at the point of use or other disposition of ail
such gas,
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C.  The market value of nll gas shall be determined at the specified location and by
reference to the gross heating value {mensured in British thermal units) and quality of the gas, The
market value used in the calculation of all royalty under this Lease shall never be fess than the total
proceeds received by Lessee in connection with the sale, use or other disposition of oil or gas
produced or sold from the leased premises. If Lessee receives from a purchaser of oil or gas any
reimbursement for all or any par of severance or production taxes, the proportionate part of such
reimbursement amount shall be added to the total proceeds received by Lessee for purposes of this
subsection. If Lesseerealizes proceeds of praduction after deduction of any expenses of production,
gathering, dehydmtion, separation, compression, transportation, treatment, processing, storage or
marketing, thenthe proportionate part of such deductions shall be added to the total proceeds rectivad
by Lessee for purposes of this Section 7.C.

D.  Notwithstanding anything to the contrary, Lessor's royalty shall never bear, either
directly ot indirectly, any part of the costs or expenses of production, separation, gathering,
dehydration, compression, transportation, trucking, pracsssing, treatment, storage ormarketing of the
oil or gas produced from the leased premises, nor any part of the costs of construction, operation or
depreciation of any plant or other facilities or equipment used in the handling of oil or gas produced
from the leased premises. Royalty shall be payable on oil, gas and other preducts produted from the
leased premises and consumed by Lessee on the leased premises, whether for compression,
dehydration, fuel oy other uses, [tisunderstood and agreed that as to gas volumes produced from the
leased premises which are reinjected by Lessee into a producing formation in the leased premises for
the purpose of pressure mainlenance or re-pressuring such formation with Lessee having the good
faith belief that such re-injection will result in the enhancement of the overall recovery of royalty«

bearing hydrocarbons from this Leass, then and in that event Lessee shall not bs requ:red to pay
royalties on such re-injected gas volumes.

E.  Ifthegas produced from the leased premises is sold by Lassee pursuant to an amms-
length contract with a purchaser which is not an affiliste of Lesses, and the contvact provides for (1)
net proceeds to be paid to Lessee which equal or exceed the market value of the gas at-the point of
delivery to such purchaserat the time such contract is entered into, and (if) 5 torm no longer than that
which is usual and customary in the industry ot the time the contract is made and such contract
provides for redetermination of price to reflect increnses in the market value of natural gas not less
frequently than annuaily, then the market value of the gas sold pursuant to such contract shall be the

totsl proceeds received by Lessee in such sule, subject to the provisions of Section 7.C, and 7.D.
above.

8 Payment of Royalties. With respect to each well on the leased premises, initial royalty
payments for oil and/or gas shall be made on or before the end of the fourth (4th) calendar month
following the month of first production. Thereafter, all royalties which are required to be paid
hereunder to Lessor shall be due and payable in the following manner: Royalty on oil shat] be due and
payable on or before the fifth (5%) day of the sccond (2% calendar month following the month
production is sold, and royalty on gas shalf be due and payable on or before the fieenth (15%) of the
third (3) calendar month following the month of production, Ench royalty payment shall be
accompanied by a check stub, schedule, summary or remittance adyice identifying the Lease and
showing the gross amount and disposition of all oil and gas produced and the market vatue of the oil
and ges. A copy of all contracts under which gas is sold or processed and all subsequent agreements
and smendments to such contracts shall be delivered to Lessor within thirty (30) days after entering
into or making such contracts, agreements or amendments, The books, accounts and all otherrecords
pertaining to production, transportation, sale and marketing of oil or gas from the leased premises
shall at any time during normal business hours be subject 1o inspection and examination by Lessor.
If payments 1o be made by Lessee to Lessor are not made when due for whatever reason, the unpaid
portion shall bear interest at the fower of Twelve Pcmcntpcx annum (129) or the highest rate allowed
by Iaw. IfLessec is in default heveunder and this matter is huned over 1o an attomey for collection,
or is collected by suit, Lessee agrees to pay all reasonrble attomey's fees and litigation expenses
incurred by Lessor. Payments may be remitted to Lessor annually for the apgregate of up to twelve
(12) months® accumulation of proceeds if the total amount owed is $25.00 or less.

9. Limitation of Oiland Gas, This Lease is intended to cover only oil and gas, but some other
substances (including helium and sulphur) may be produced necessarily with and incidental to the
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production of ¢! or gas from the leased premises; and, in such event, this Lease shall also coverall
such other substances so produced. On all such substances produced under and by virtue of the terms
of this Lease, Lessorshatl receive a royalty of one-fourth (1/4) of all such substances so produced and
saved, same 1o be delivered to Lessor, free of all costs; or, at Lessor’s ¢lection, Lessor's one-fourth
(174) of such substances shall be sold by Lessec with Lessee's portion of such substances and at the
same price realized by Lessce in its disposition of its poriion of such substances.

10, 5 on s Copt or S Qiher Dis af P n.

A.  Eachand every contract or agreement entered into by Lessee for or relating to the sale,
processing or other disposition of production from or atiributable to this Leasc shall contain
provisions sufficient to sccommedate the Lessor's full exgrelse of its rights and privileges with

respeet to s royalty share of production including, but not limited to, those set forth in Section 12
of this Lease.

B. In the event Lesses enters into a contract for the sale of gas produced from or
attributable to this Lease {including the Lessor's royalty share of gas) which contract contains what
is commonly referred 1o as a “take or pay provision” (such piovision meaning that the gas purchaser
agrees to take delivery of s specificd minimum volume or qiantity of gas over a specified termata
specified price or to make minimum periodic payments to the producer for gas not taken by
purchaser) and the purchaser under such gas purchase contract makes payments to Lassee by virtue
of such purchaser’s failurs to take delivery of such minimum volume or quantity of gas, then Lessor
shall be entitled to one-fourth (1/4) of all sums paid to praducer under the provisions of such contract,
Such royalty payments shall be due and owing to Lesgor within sixty (60) days after Lessee’s receipt
of such payments from its purchaser. Any royalty payments made to Lessor under the “pay”
obligation of any “take or pay” gas contract shall be applied as a credit toward Lessee’s minimum
royalty obligation. I the pas purchaser which hes made any such “iake or pay” payments to Lessce
is entitled 1o and does *make-np” volumes of gas within the recoupment paried called for in the gas
contract and Lessee Is required to give such purchaser a credit for those volumes of gas previously
paid for but not taken, then Lessor shall not be gntitled to royalty on such “make-up” gas, except to

the extent necessary for Lessor to receive its full yoyalty share of the maorket value of such gas in
accordance with Section 7,

C.  To the extent Lessor's royalty share of ail, gas, natural pas liquids or any other
subatance produced and saved from the leased premises is covered or inciunded by Lessee in any
contract for the sale, processing or other disposition of production from oraltributable to this Lease,
Lessor shall be an intended third-party beneficiary of any such contract regardless of any provision
of such contract(s) to the contrary. Further, Lessor shall be entitled to one-fousth (1/4) of the value
of any benefits obtained by or granted to Lessee in connection with the Lessce’s execution,
amendment, modification, extension, cancellation, waiver, or setilement of any such contract,

11, Separation of Liguids. All gas produced from the lcased premises shall, before the same is
sold or used for any purpose or is transported from the lensed premises be passed through a
mechanical separator system situated on the leased premises designed and operated to effect the
maximum economical recovery of Hquid hydrocarbons thereftom. All condensate, distillate, natural
gasoline, kerosene and all other liquid hydrocarbons and mixiuires thereof'produced with gas from the

leased premises and separated from such shall be considered oil for all pumpeses of Section 7.A,
above.

12,  Right{n'Take Produciion in Xind, Lessorshall alwiys have the right, at any fime and from
time to time, upon reasonable written notice to Lessee, ta take Lessor's share of oil, gasand processed
liquids in kind, Lessor may elect to take Lessor's gas in kind at the well, or at the point of delivery
where Lessee delivers Lessee™s gas to any third party. I gas is processed, Lessor may elect to take
Lessors share of residue gas ateributable to production from the leased premises, at the same point
of delivery whire Lessec receives its share of residuc gas or has its share of residue pas delivered to
a third party. Lessor may elect to have {ts royalty share of processed liquids stored in tanks at the
plant or delivered into pipelines on the same basis as Lessee’s share of liquids is stored or delivered.

Lessor shall reimburse Lessee for all reasonable costs incurred by Lesses in operating or maintaining

additional facilities necessary for Lessor's royalty gas and processed lquids tobe separately metered,
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accounted for, and delivered to a third party, but Lessor shall not be charged for any expense in the
production, gathering, dehydration, separation, compression, transportation, treatment, processing or

storage of Lessor’s share of gas and processed liquids along with Lesses’s share of gas and processed
liquids,

13, Shut:in Gas Well Paviments. If afier the expiration of the primary term there is a gas well
on the leased premises capable of producing in paying quantitiesbut the production thereofis shut-in,
shut-down or suspended for lack of a market, available pipelines, or because of government
restrigtions or, if it is economically inadvisable for both the Lessor and Lessee to sell gas for a time
as evidenced by a written agreement signed by both padies, then, and in any such event, Lessee may
pay as shut-in royalty on or before sixty (60) days aRter the date on which (a) production from any
such well is shut-in, shut-down or suspended; or (b) this Lease is no longer maintained by compliance
with one of the other preservation provisions hereof, whichever is the later date and thereafter at
annual intervals the sum of Twenty Five Dollars (825.00) per net mineral acre per Producing Unitper
well, or Five Hundred Dollars ($500.00) per well which ever is greater, for each and every shul-in,
shut-down or suspended well, If such payment is made In accordance with the ferms hereof, this
Lease shall not terminate, but shall continue in force for a period of ons (1) year from the date of
making such shut-in payment (subject to the exceptions set gut hereafter) and it will be considered
that gas is being produced from the leased premises in paying quantitics within the meaning of each
pertinent provision of this Lease, Provided, however, in no event shall shut-in well payments
mainiain this Lease in forca for any single period exceeding two (2) years nor shall Lessee be entitled
to utilize shut-in gas well payments to maintain any part of this Lease if this Lease has theretofore
been maintained in whole or in part by the payment of shut-in gas!well payments for a cumulative
length of time exceeding four (4) years, Any shut-in royalty payrﬁcm shall not be 3 credit against
production nor be credited with prior praduction royalty. In the event that production is begun or
resumed during the year following the payment of a shut-in royalty payment and is subsequently shut-
in, during such year the second annual shut-in payment shall be du¢ and payable on the annjversary
date of the first payment, If there is production on such first aRniversary date and the well is
subsequently shut-in, shut-down or suspended, then the second shuf-in payment shall be made on or
befors sixty (60) days after such new shut-in date or the Lease shall terminate. Notwithstanding
anything to the contrary set out above, o proper shut-in gas well pt:aymcnt will maintain the rights
granted by this Lease only 1o the Producing Unil(s) of such gas well(s) as if they were producing pas
in paying quantities pursuant to Section 2 above. Should such shut-in gas well payments not be made
in a timely manner as provided for above, then, in that event, it shall be considered for all purposes
that there is no production of gus from any such well or wells and, unless this Lense is being
mainiained by another preservation provision hereof, this Lease shall ierminate automaticslly ot
midnight on the last day provided for the payment of such shu!—in royalties, and Lessee shall
thereupon furnish to Lessor a release of all of its interest in and to the Producing Units containing a
shut-in gas well, .

14.  Poaling, ;

Vertical Wells, Unless Lessee obtains the prior writien consent of Lessor, Lessee shall have no
authority under this Lease to pool all or any portion ofthe leased prepises with other acreage, tracts,
interests or leases for the purposes of drilling or producing from a v;crtical well,

!

Horizontal Wells, Lessee, at its option, is granted the right and power to pool or combine Lessor’s
interest in the leased premises, or any portion thereof, as 1o off and gas, or either of them, with other
comtiguouns fand, lease or leases, to form 2 pooled unit fora horiizonmi well, when in Lessce’s
judgment It is necessary or advisable to do so in order to properly explore, develop and operate the
Jeased premises in compliance with the spacing and density rules 6f the Railroad Commission of
Texas, or other lawful authority, or when to do so wonld, in the ju?gmem of Lessee, promote the
conservation of the oil and/or gas in and under and that may be produced from the portion of the
leased premises to be included in such a pooled unit for a horizontal well,

A pooled unit created for & horizontal well under this Lease may contain no more than the
lesser of: : :

1
I

(a)  Forty (40) acres plus the minimum additional acmagz} ullowed for horizontal
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drain holes, as set forth in Rule 86 of the Texas Railroad Commission utilizing
the Additional Acreage Assipnment Table of Rule 86 for fields with a density
rule of forty (40) acres or less, as set forth in Section 3.86, Chapter 3, Part 1,
Title 16, of the Texas Administrative Code; or

(b 320 ncres,

Lessce shall execule in writing an instrument identifying and deseribing the pooled acrenge, the leases
and {nterests so pooled, the zones, substances, formations and depths covered by the pooled unit and
record such instrument in the county or counties in which the pooled tand issituated, Thepooled unit
shall be effective on the date such instrument is filed of record. A copy of such recorded instrument,
and all amendments thereof, shall be furnished to Lessor within thirty (30) days from and afer the
respective effective date of such instrumeni(s).

Production from or drilling or reworking aperations on any horizontal well on such pooled
unit shall be treated as produetion ftom or drilling or reworking operations on the portlon of the
leased premises included in such pooled unit, provided, however, notwithstanding anything clse in
this Lease to the contrary, production from or drilling or reworking operations on any pooled unit
established hereunder shall not be treated as or constitute production from, or drilling or reworking
operations on any portion of the leased premises not Includsd within such paoled unit. This Lesse
may be continued in force and effect as to portions of the leased premises not included in a pooled
unit only as provided clsewhere in this Oil and Gas Lease.,

Unless otherwise stated herein, there shall be allocaled to this Oil and Gas Lease the
proportion of the tolal production from the pooled unit that the number of surface acres covered by
this Oil and Gas Lease and included in the pooled unit bears to the total number of surface seres in

such pooled unit; and royaliies shall be paid hereunder only upon that portion of total pooled unit
production so allocated.

Any pooled unit designated by Lesses in accordance with the provisions of this Lease shall
antomatically terminats upon the completion of a dry bole on the pocled unii or upon the cessation
of production in commaercial quantities from said pooled unit unless Lessee commences additional
operations or restores production on the pooled unit within the applicable time peried required for
operations provided in Scction 6,F, of this Lease, Lessee may dissolve a pooled unit designated in
accordance with this Lease at any time afler the completion of a dry hole or cessation of production
in commercial quantities from such pooled unit.

15,  Assignsbility. The rights of either party hereunder may be assigned in whole of in part and
the provisions hereof extend to the heirs, executors, administrators, successors and assigns of the
parties hereto; provided, however, that any such assignment by Lessee shall require the prior written
consent of Lessor, provided fither, however that such consent shall not be unreasonably withheld.
Lessor’s consent to any assignment shall not constitute consenttoany otherassignment, Lessee shall
furnish Lessor a copy of any sssignment made pursuant to' this sestion, with the wecording data

reflected thereon (ifrecorded). Assignment of this Lease or any pant thereof shall not relieve Lessee,

it essignees, or any subassigness of any obligations herennder, theretofore acerued or to accrue in
the future; and any assignee of Lessee shall, by scceptance of such assignment, be bound by all terms
and provisions hereof. The term “assignment” as used herein, shall include, without limitation, any
sublease, farmout, or any other agreement by which any shareof the operating rights granted by this
Lease are assigned or conveyed, or agreed to be assigned or conveyed, to any other party,

No change or division in ownership of the leased premises, rentals or royalties however
accomplished shall opsrate to enlarge the obligations or diminish the rights of Lessee, nor shall any
such change or division be binding upon Lessee for any purpose until the person aequiring any

interest has funished Lessee with a true and correct copy of the Instrument orinstruments constituling
his chain of title from Lessor,

16.  DutytoDevelap. Thedrilling of a well or wells within the broad lenguage of this Lease shall -

not be construed as an agreement or construction on the part of Lessor that such drilling would
constitute reasonable development of the leased premises, or such portion or portions thereof as may
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be in force from time to time, as may be necessary to reasonably explore and develop the same for
the production of oit and gas, In the event a well or wells producing oil or gas should be brought in
on adjacent lind and draining the leased premises, Lessee agrees to dill such offset wells s &
reasonable pradent operator would drill under the same or similar clrenmstances, If oil and/or gas
are discovered on the land covered by this Lease, Lessee agrees to further develop seid land covered
by this Lease as a reasonable pmdent operator would under the same or similar circumstances.

17.  Suvfree Damages and Restoration, Lessee's obligations with respect to its use of the
surface estate in the leased premises is govemed by that certain Surface Use Agreement between
Lessee and the Surface Owner of aven date herewith which is incorporated herein by reference for
all purposes. '

18,  Water. Lessee’srights and interesis toutilize potable ground water from the acreage covered
by this Lease shall be restricted to those rights and interests more fully deseribed in the Surface Use
Agreement; otherwise by this Lease, Lessee does not {expressly or by implication or by operation of

law) acquire any titie to arright to use for any purpose, any water located in, on or under the leased
premises,

19.  Division Ordexs. Division orders or transfer orders, if execuled, shall be solely for the
convenience of the parties for the purpose of confirming the extent of Lessor's interest in productions
of oil and gas from the leased premises. No term or provision of this Lease shall be altered, amended,
extended or ratified by any division order or transfer order. Any amendment, alteration, extension
or ritification of this Lease or of any term or provision of this Lease shall be made by an instrument
in writing clearly denominated as to its purpose and effect, describing the specifictenms or provisions
of the Lease affected and the proposed change or medification, and execuled by the party against
whom the amendment, alteration, extension, or ratificatlon is 1o be enforced, any amendment,
alleration, extension or matification not so drafied and executed shall be of no force or effect.

20, Info i eguireme

»

A,  Lessee shall fumish to the designated representative of Lessor {(such representative
initially designated to be Jaequeline Montoya of Las Vegas, Nevada, at or within the times indicated,
a frue and correst copy of each of the following:

()  Any contract under which gas is sold or processed and any amendment (o contrast,
within thirty {30) days after entering Into the contract or amendment,

(i)  Each week, the daily drilling reports covering each well being drilled on the lensed
premises during the preceding week. ’

{(iii)  Simultancously with its {iting, any document af_fecﬁng the leascd premises and which
is filed by Lessee with the Texas Railroad Commission or any ether regulatory agency.

(iv)  As soon as completed, final prints of all driller's logs, electrical logs and surveys
obtained in drilling any well on the leased premises, any core analysis and test results obtained from
any well on the lensed premises, and Lessee's interpretation of all data obtained in Lessee's
exploration operations on the leased premises.

(v)  As soon as obtafned by or on behalf of or made available to Lessee, any title opinion

covering all or any part of the leased premises and obtained by or on behaif of or made avallabls to
Lessee while this Lease is in efTect,

(vi)  As soon as centered into, any permitted farm out agreement which is not filed for
record.

(vil) With each royalty payment, a check stub, scheduls, summary or other remittance
advice showing the production period covered by the payment, gross production for the perind, the
amounts of any deductions and the amount of royaity belng paid.
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B. Lessee shall furnish to Lessor, as soon as the recording data is available for inclusion,
a trae and correct photocopy of this Lease, any release of this Lease in whole or in part, any permitied
farm out agreement which is filed for record and any permitted assignment of this Lease in whole or

in part, In each casc where such instruments are to be recorded, the copy provided to Lessor shall
reflect the recording data for such instrument, :

C. Lessor, at Lessor’s risk, shall have access to the derrick floor and at] other areas at all
times during any operations conducted by Lessee on the land. Lessee shall advise Lessor of the size
of chokes installed on all producing wells on the leased premises at all times, together with
appropriste pressure information to permit Lessor to check the rate of production from the wells,
Lessor shall have the right to strap all storage tanks and read and check al) meters and charts affixed
to any praducing well at reasoneblo times withowt previous notice to Lesses, and Lessor may, at

Lessor's expense, instal} check meters on or otherwise cheek "nny producing well or wells located on
the leased premises.

D.  During Lesses’s regular office hours, Lessor shall have access to and mayinspectand
copy all information concerning the drilling, coring, testing and compieting of all wells, including the
driller's log and 2ll electrical logs and surveys, and all accounting books and records, production
charts, records and information, conceming the production, transportation and marketing of oil and
ges from the leased premises, and during and for five (5) years afler expiration of the primary term
of this Lease, all of the following data obtained as a result of Lessee's operations under this lease:
afl selsmie, gravity meter and similar exploration data obtained by Lessee in its explotation of the
lensed premises 50 as to permit Lessor to make its own evalustion and interpretation of the dats.

E. Lessee shall notify Lessor at teast thirty (30) days in advance (exclusive of Saturdays,
Sundays and legal holidays) of the time and date of the proposed plugging of any well which has
produced, so as io allow Lessor to observe and inspect the plugging operations.

21.  INDEMNIFICATION,  LESSEE,ITS SUCCESSORS AND ASSIGNS, AGREETO
INDEMNIFY, DEFEND AND HOLD LESSOR HARMLESS FROM AND AGAINST ANY
AND ALL CLAIMS, LOSSES, LIABILITIES, FINES, COSTS, EXPENSES (INCLUDING
REASONABLE ATTORNEYS FERS AND LITIGATION EXPENSES) (COLLECTIVELY
“CLAIMS") RESULTING FROM OR ARISING OUT OF OR IN CONNECTION WITH
OPERATIONS OF OR FOR LESSEE, ITS AGENTS, CONTRACTORS, OR
SUBCONTRACTORS HEREUNDER, INCLUDING CLAIMS ARISING QUT OF LESSOR’S
NEGLIGENCE PROVIDED HOWEVER, THAT THE LESSEE'S OBLIGATIONS UNDER
THIS SECTION 21 SHALL NOT APPLY TO CLAIMS THAT ARISE SOLELY OUT OF
LESSOR'S GROSSNEGLIGENCE OR WILLFUL MISCONDUCT, THIS PROVISION AND
ITS INDEMNITIES SHALL SURVIVE THE TERMINATION OF THIS LEASE AND
SHALL INURE TO THE BENEFIT OF AND BE BINDING UPON THE RESPECTIVE
SUCCESSORS, HEIRS AND ASSIGNS OF LESSOR AND LESSEE,

22,  Special Warranty of Title, Lessor warrants title {o the undivided fractionsl mineral fee
interest it owms of record as of the date of this Lease and which is covered by this Lease subject to
{he reservations, exceptions and other provisions hereof, unte Lesses from and against the claims of
persons claiming or 1o claim the same or any part thereof during the term of this Lease by, through
and under Lessor, but not otherwise, Lessor agrees that Lessee, at its option after Lessee has given
Lassor sixty (60) days’® written notice, may discharge any lax, morigags or other lien upon Lessor's
interest in the lease premises, cither in whole or in part, and in the event Lesses does so, it shall be
subrogated to such lien with right to enforce same, subject 10 any defenses of Lessor, and apply
royslties accruing hersunder toward satisfying same.

23, Proporiionate Reduetion for less thay Enfire Interest. Il is agreed that if Lessor owns
an interest in ofl and gas in and under any of the Jeased premises which is less than the entire oil and
gas fee simple estate, then the royalties on production shall each be reduced by the proportion thereof
which the mineral fee estate of Lessor in such Iand bears to the entire mineral fee estate, provided that
in no event shall there by any refund of any amounts previously paid to Lessor as bonus, or shut-in
gas well paymaents,
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24. OMPLIAN E 0 D u ONS. LESSEE,
ITS SUCCESSORS AND ASSIGNS, BY ITS ACCEPTANCE OF THIS LEASE, HEREBY

AGREES TO COMPLY WITH ALL APPLICABLE LAWS, RULES AND REGIMTIONS .

AND HEREBY ASSUMES FULL RESPONSIBILITY FOR, AND AGREES TO INDEMNIFY,

DEFEND AND HOLD HARMLESS, LESSOR FROM AND AGAINST ANY LOSS,
LIABILITY, CLAIM, FINE, EXPENSE AND COSTS (INCLUDING REASONABLE
ATTORNEYS FEES AND LITIGATION EXPENSES) AND CAUSE OF ACTION
(COLLECTIVELY “ENVIRONMENTAL CLAIMS™) CAUSED BY OR ARISING OUT OF
THE VIOLATION (ORDEFENSE OF THE ALLEGED VIOLATION} OF ANY FEDERAL,
STATE ORLOCAL LAWS, RULES ORREGULATIONS APPLICABLE TO ANY WASTE
MATERIAL, DRILLING MATTER OR FLUID OR- ANY HAZARDOUS OR TOXIC
SUBSTANCES RELEASED OR CAUSED TO BE RELEASED BY LESSEE OR LESSER'S
AGENTS, OR INDEPENDENT CONTRACTORS FROM THE LEASED PREMISES
HEREUNDER INTO THE ATMOSPHERE OR INTO OR UPON THE LEASED PREMISES
OR ANY WATER COURSE OR BODY OF WATER, INCLUDING GROUND WATER,

INCLUDING ENVIRONMENTAL CLAIMS ARISING OUT OF LESSOR'S NEGLIGENCE,
PROVIDED, HOWEVER, THAT LESSEE’S OBLIGATIONS UNDER THIS SECTION 24
DO NOT APPLY TO ENVIRONMENTAL CLAIMS THAT ARISE SOLELY OUT OF
LESSOR’S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT, ADDITIONALLY,
UPON RECEIVING ANY NOTICEREGARDING ANY ENVIRONMENTAL, POLLUTION
OR CONTAMINATION PROBLEM OR VIOLATION OF ANY LAW, RULE OR
REGULATION, LESSEE WILL FORWARD A COPY TO LESSORBY CERTIFIED MAIL.
THIS PROVISION AND ITS INDEMNITIES SHALL SURVIVE THE TERMINATION OF
THIS LEASE, AND SHALL INURE TO THE BENEFIT OF AND BE BINDING UPONTHE
RESPECTIVE SUCCESSORS, HEIRS AND ASSIGNS OF LESSOR AND LESSEE.

25, NoSalt Water or Wagste Injection Wells. Lessee shall not be permitted to disposs of salt
water or produced wastes or wastes of any kind into any formation ar strata on this Lease, provided
however Lessee may inject salt water produced from the lensed premises into a well located thereon
that has been drilled by Lessee or an existing wellbore that Lessee has converted into a disposal well,
provided that Lessor’s written consent is first obtained (such consent not to be unreasonnbly
withheld), If and when requested by Lessor, Lessee shall demonstrate to Lessor’s reasonable
satisfaction that any such disposal or injection well is in compliance with all relevant laws and
regulations conceming protection of ground waler resources,

26,  Timely Pluggingsnd Abandonment of Wells, Without prior written consent of the Lessor,
Lessee shall not allow any well located on the leased premiles to rematn in a shut-in, temporarily
abandoned or otherwise non-productive state for 8 petiod of move than twelve (12) months without
beginning plugping and abandonment operations with respect to the well and restoring the location,
and praviding that these procedures must be completed within two (2) months of their initiation, The
only exception to this shall be gas wells capable of production which are shut-in pursnant to the
provisions above regarding shut-in gas well payments, and for which shut-in gas well payments are
being made in accordance with those same provisions. The obligations of Lessee, (and the
concomitant rights of the Lessor), under this provision conceming the proper. plugging and
abandonment of wells and restoration of the surface of the leased premises shall survive the
termination of this Lease, and shall inure to the benefit of and be binding upon the respective
successars, heirs and assigns of Lessor and Lessee,

27.  Alteration/Modifleation, The terms of this Lease cannot be altercd or amended except by
2 written instrument clearly demonstrating such pumose and effect, and executed by both parties to
this Leass. Thewritten instrument shall describe the spccif c terms or provisions being eltered and
the proposed medification or change thereto, Any notation or legend attrched to a royalty cheek shall
be null and vold and without Jegal significance for the purpose of altering this Leass,

28,  Recording Memopandum. Itisunderstood and agreed that Lessee may, if it so chooses, file
aMemorandom ofthis Lease irithe real property records of Upton Connty, Texas, such Memorandum
to deseribe the Leasad Premises and identify the primary term and Lessor(s) and Lessee(s) who
execute this Lease. Such a recording Memamndum will be executed and acknowledged by each of
the parties hereto and shall disclose the existence of the continuous development program called for
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in this Lense, -

29, Counterparts. This Lease may be executed in multiple counterparts each of which shall be

deemed to be an eriginal and all of which when taken together shall constitute one and the same
instrument.

30,  GOVERNING LAW; VENUE. THIS LEASE SHALL BE CONSTRUED UNDER THE
LAWS OF THE STATE OF TEXAS, THE VENUE FOR ANY ACTION TO ENFORCE OR

CONSTRUE THE TERMS AND PROVISIONS OF THIS LEASE SHALL BE IN THE STATE
COURTS OF UFTON COUNTY, TEXAS. .

31, ScparateTracts/No Communitization, [fthislease now or hereafier covers separate tracts,
no pooling or unitization of royalty interast as betwsen any such separate tracls in intended or shall
be implied, or result from, the inclusion of such separate tracts within this Lease. As used in this
paragraph, the words “separate tract® mean any tract with royalty ownership differing, now or
hereafter, either as to the parties or amounts, from thai as (o any other part of the leased premises,
Lessor hes included multiple tracts under this Lease for the convenience of Lessor and Lessee, with
the express agreement end stipulation that this Lease is rot 8 “community Jease™ and that no
communitization of royalty interest shall aecur and that cach separate tract shall be, for purposes of
calculating and paying of royalty interest, considered a separate lease.

32.  Lgase Bonus for FxXcess Acveage. In the event during the primary term of this Lease it is
discovered by Lessor or Lessee thal this Lease actually covers more net mineral actes in the leased
premises than such parties believed to be covered by this Lense at the time of #s ckecution and
delivery, and Lessor provides reasonable documentary proof of the existence of such excess net
wmineral acreage, then and in thet event Lessee agrees 1o pay to Lessor an additional lease bonus
considerationequal to the sumarrived at by multiplylng the number of excess net mineral acres limes

the agreed per acre Jease bonus consideration paid st the time of the execution and delivery of this
Lease.

33,  Natices. Anynotice permitted or required under the terms and provisions of this Lease shall
be in writing signed by or on behalf of the party giving notice and properly addressed and delivered
to the recipient party utilizing the following address and contact information, Each notice under this
Lease shall be sent by cenified mail, relurn receipt requested, by facsimile transmission (fax), or by
commercial avemnight courier., A notice sent by mail shall be deemed to have been: received (if
properly addressed, with postage prepaid) no later than three (3) Buainess Days after it is postmarked,
while notices sent by commercial overnight courier shall be deemed to have been delivered when
actually received. :

Notices to the Lessor{s) and Lessee(s) respectively, shall be addressed as follows;

Ifto Lessor:

Eleanor C, Hartman, Individually and as
Truster of the W. N. Connell and
Marjoric T. Connell Living Trust

! [ 0 S8€e;
Apache Corporation

303 Veterans Airpark Lane, Suite 3000
Midland, Texas 79705
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IN WITNESS WHEREOF, this instrurment js dated as of the date first written above,

o floag, Cllrlgn Dndiocdliolfy d o
Eleanor C. Hartman, Individuslly and as

Trustee of the W, N. Connell and Marjorie ‘Mi

T. Connell Living Trust under Trust
Agreement dated May 18, 1972

LESSEE.
APACHE CORPORATION

By
Printed Name:
Title: -

THE STATE OF NEVADA §
§
COUNTY OF CLARK §

The f‘orcgnmg instroment was acknowledged before me this % “i¥a day of April, 2012, by
Eleanor C. Hariman, Individunily and as Trustee of the W. N, Connell and Marjorie T, Connell Living
Trust under Trust Agreement dated May 18, 1972.

— {\\ | 1.

[SEALLcr STEPHENWALER LA
AR NOTARY PUBLK Nolary Public inand for the S:atc‘:f' 'Pe7ea9—— Arspeadhin,
3 PRt STATE OF NEVADA Printed Name of Notary: S 2uen A, i
Szl My Comimission Brpyex, 108045 My commission Expires:_ {2~ Zu ~r 3
Cercata No: 1180771
THE STATE OF TEXAS  §
§
COUNTY OF §
The foregoing instrument was acknowledged before me ihis day of April, 2012, by

of Apache Corporation, a Delaware

corporation, on behalf of Sald corporation,

[SEAL]
Notary Public in and for the State of Texas
' Printed Name of Notary:
My commission Expires:
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ADDENDUM TO:
OIL AND GAS LEASE

Replace addresses in paragraph 33 Notlces on Page 14,
SIGNED 4-4-2012

Notices to Lessor and Lessee(s), respectfully, shall be addressed as follows:

If to Lessor:

Eleanor C. Hartman, Individually and as Trustee of the
W. N. Connell and Marjorie T. Connell

Living Trust under Trust Agreement dated May 18, 1972
8635 West Sahara Avenue, #549

The Lakes, Nevada 89117-5858

if to Lesses:

Apache Corporation 303 Veterans Airpark Lane, Suite 3000 Midland, Texas 79705

LESSEE LESSOR
APACHE CORPORATION

J< m/é’zﬁ:i: o i Cllantasan, Trail

{5 NAME: ﬁ‘mgz{z £, Lisyre.
Title: ATTORNEY 1Y Faer Eleanor C. Hartman, Individually and as Trustee of the
W. N. Connell and Marjorie T. Connell
Living Trust Agreement dated May 18, 1972
8635 West Sahara Avenue, #549
The Lakes, Nevada 89117-5858

state of TEXAS

“ounty of MIDLAND NOTARY Nevada

The foregoing instrument was acknowledged before me Q’b“‘“ oS Q»' .y

his 10" day of July, 2012, by Timothy R. Custer, Attorney Aﬁ-'NW:iT"wo.:S a‘.}bk haui) Q-J °—<L
n Fact of Apache Corporation, a Delaware corporation, on fx A A3 J Hol Q g
sehalf of said corporation o:‘& \\l

& («-%b AN

Notary Pubhc in and for the State of Texas

Printed Name of Notary: . MeNSsa. b QL_ M b
My commission expires: __][00\3

e i f:," N DENN,S HANSON
((R2Pir) Notory Public Stato of Novada
Dy o No, 00-506468-1

Fad e P 0 R o FE AT LW T Lt L0

MELISSA L. DIMIT el
Notary Public
STATE OF TEXAS

MyComm Exp. Sop. 08, 2013 g
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