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CAUSE NO. 12-07-U4237-0TH
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!; ! 1 l 10N IN INTERVEN l 10N ANI) MOTION TO

ESTATLE OF IN THE 112" JUDICIAL

MARJORIE T, CONNELL, DISTRICT COURT OF

DECEASED UPTON COUNTY, TEXAS

Pl*gz NTING INDEPENDENT A M!_ﬁm
- TO THE HONORABLE JUDGE OF SAID COURT:

NOW COMES hitervenor Elcanor Ahern, 7%/a Elcanoy Marguerite Connell Hartman, in her
capacity as Trustee of The W.N. Connell and Mmjoric T. Counell Living Trusi, under the Trust
~Agreement dated May 18, 1972, including Trust No. 2 created under such trust agreement, and files
this Petition In Intervention and Motion 1o Sel Aside the "Order Probating Forcign Will and
Appointing Independent Administrator” entered by this Court on or about August 7, 2012 for lack
ol subject matter jurisdiction, respeetfully showing as follows:

1.

Intervenor is an individual who is the successor Trustee of The W.N, Connell and Marjorie
T. Connell Living Trust, under the Trust Agreenwent dated May 18, 1972, and is the daughler and
only surviving child of Marjorie T, Connell, Deceased, [ntervenor’s daughter Jacqueline Montoya
has already appeared in this litigation and may be served by service upon her Texas resident agent,
Ms. Mary Lou Cassidy, of Stubbeman, McRae, Sealy, L.aughlin & Browder, Inc., 550 West Texas,
Suite 800, Midland, Tesas 79701, Intervenor’s danghter Kathryn Anne Bouvicer has waived

issuance of service and citation and entered her appenrance in this matter, and may be scrved by mail
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addressed to Ms, Kathryn A. Bouvier, 8461 Purple Sage Road, Middleton, Idaho 83644,
IL
Intervenor Eleanor Ahern, in her capacity as Trustee of The W.N. Connell and Marjorie T.
Connell Living Trust, under the Trust Agreement dated May 18, 1972, including Trust No, 2, has
a justiciable interest in this matier because the Trust holds legal title to certain surface interests and
01l and gas interests in Upton County, Texas, which Intervenor has a fiduciary duty to administer,
and the “Application for Original Probate of Forelgn Will and lssuance of Letters of Independent
Admlnistratioh" filed by Applicant Jacquelinc Montoya on July 7,2012, and the subSequent “Order
Probating Foreign Will and Appointing Independent Administrator” entered by this Courton August
7, 2012, cloud title 10 the trust assets that Intervenor has a responsibility to administer. Moreover,
the Order signed by this Court on August 7, 2012 admitting the foreign will of Marjorie T. Connell,
Deceased to probate In Texas is void for lack of subject matter jurisdiction, and must be set aside
for this reason.
Il
This Petition in Intervention is timely filed. Intervenor was not personally served with
ptocess in this proceeding and has never entered an appearance in this cause, and only recenily
learned ihat an application 10 probate her mother’s will had been filed in Texas. Al that time,
Intervenor was shocked to discover that this Court had been told by Applicant Jacqueline Montoya
that: “No child was ever bom to or adopted by . . .” Marjorie T, Connell. (Paragraph 5, page 1,
“Application for Original Probate of Foreign Will and Issuance of Letters of Independemt
Administration.™ Intervenor is the adopted daughter of Marjorie T, Connel), and a copy of the

decree of adoption dated November 24, 1976 is attached to this Petition as Exhibit “A."
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The “Application for Original Probate of Foreign Will and Issuance of Letters of Independent
Administration” filed by Applicant Jacqueline Montoya on July 7, 2012, alleges that this Court has
jurisdiction to admit the foreign will of Marjorie T. Connell 1o probate in Texas, although Marjorie
T. Connell was domictled in Nevada, because “. . . the Decedent owned property in Texas upon
which her WIll may operate ,..” and “. . . Decedent owned 0il, gas and mineral interests located in
Upton County, Texas, of a probéble value in excess of $100,000.00.” Petitioner would show that
Decedent Marjorie T. Connell Individually owned no surface interests or oil, gas and mineral
Interests in Upton County, Texas, at any time prior to her death, and that all such Uptan County
propesties were the separate property of her husband, W.N, Connell, and were conveyed to The W.N,
Connell and Marjorie T. Connell Living Trust, under the Trust Agreement dated May 18, 1972,
Copies of the relevant deeds are attached to this Petition as Exhibit “B.” Further, no Upton County
real property has ever been conveyed to the Trustee or Trustees of Trust No. 3, which is the only trust
affected by the foreign will of Masjorle T, Conncll. now erroneously admitted to probate by this
Court, Because Decedent Marjorie T. Connell never owned cil and gas interests or any other real
property interests in Upton County, and because the power of appointment exercised by her will did
not affect title to oil and pas interests or other real property in Upton County, Texas, this Court has
no subject matter probate jurisdiclion over the probate of the foreign will of‘ Marjorie T. Conrell,

‘Deceased.
V.

Lack of subject mater jurlsdiction renders a judgment or order void, rather than merely
voidable, and such a judgment or order may be challenged either directly or ¢allaterally. Subject
maiter jurisdiction is never presumed to exist, and lack of subject matter jurisdiction cannot be
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waived. When a trial court Jacks subject matter jurisdiction, it has no discretion and must dismiss
the case that has been filed as a ministerial act,

| WHEREFORE, PREMISES CONSIDERED, Intervenor respectfully prays that this Court
vacate its “Order Probating Foreign Will and Appointing Independent Administrator,” and dismiss

this litigation for lack of subject matter jurisdiction,

Respectfully submitted,

JOHNSTON & ASSOCIATES, P.C.
400 W, Illinois, Suite 1600

Midland, Texas 79701

P. 0. Box 2890

Midland, Texas 79702.2890

{432) 683-3844

(432) 683-8835 - Fax

Stanley E. CYawfoyd, Jr
State Bar No. 05040500
Jeffrey M. Johnston
State Bar No, 10838480

ATTORNEYS FOR INTERVENOR,
ELEANOR AHERN F/K/A ELEANOR
MARGUERITE CONNELL HARTMAN
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CE T SERVI

I hereby cenify that on this the day of July, 2013, I complied withTex. R. Civ. P. 21
and 21a by mailing a copy of the above and foregoing instrument by certified mail, return receipt

requested, to:

Ms, Jacqueline Montoya

¢fo Ms. Mary Lou Cassidy

STUBBEMAN, MCRAE, SEALY, LAUGHLIN & BROWDER, INC.
550 West Texas, Suite 800

Midland, Texas 79701

Ms. Kathryn Anne Bouvier
8461 Purple Sage Road
Middleton, Idaho 83644

Stanley E. Clgwfordgir.  ( /
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CAUSE NO. 12-07-U4237-0TH

ESTATE OF § IN THE 112™ JUDICIAL
MARJORIE T. CONNELL, g DISTRICT COURT OF
DECEASED g UPTON COUNTY, TEXAS
L 0 S
OF )] ON

TO THE HQNORABLB JUDGE OF SAID COQURT: - |
NOW COMES Eleanor Ahern, in her capacity as Succes.éor Trust‘cc of The W.N. Connell
and Marjorie T. Connell Living Trust, under the Trust Agreement dated May 18, 1972, and files and
serves this Supplemental Motion to Dismiss for Lack of Jurisdiction, respectfully showing as
follows:
L
This motion is filed in supplementation of the previous motion filed by this Movant to
dismiss and/or vacate the “Order Probating Foreign Will and Appointing Independent
Administrator” entered by this Court on or about August 7, 2012, for the additional reason that the
record of these proceedings affirmatively shows that the only citation issued and served in this cause
was issued in connection with the “Notice of Intention to Take the Deposition of Josefina C. Jones,”
and no citation that complied with Section 128 of the Texas Probate Code was ever issued or served
in this proceeding.
1§ 8

According to the Court’s file in this cause, Jacqueline Montoya's “Application for Original
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Probate of Foreign Will and [ssuance of Letters of Independent Administration” was filed on July
12,2012 at 2:55 p.m. Also onJuly 12,2012 at 2:55 p.m,, counsel for Applicant Jacqueline Montoya
filed a *Notice of Intention to Take Depositlon on Written Questions” of Josefina C. Jones, residing
in Las Vegas, Nevada. A citation to serve the deposition notice was issued on July 12,2012 at3:15
p.m., and according to the sheriff’s return, was executed by posting on July 12, 2012 at 3:14 p.m.
No citation was issued or ig in the file that gives notlce that an application for probate has been filed,
the name of the applicant secking to probate the will, the time when the application will be acted
upon, or notifying all persons interested in the probate that they might appear at that time to contest
the application, as required by Section 128 of tﬁe Texas ;E’fobate Code. Noris thére any sheriff’s
return in the file reflecting service of any citation issued with resp Ect to the probate applicationitself,
118

Section 88 of the Texas Probate Code requires th;t an applicant seeking to probate a wiil in
Texas must prove that citation has been served and returned in the manner and for the length of time
required by the Code. Absent proof of issvance and service of citation substantially in compliance
with the statute, no court may act upon any application for the probate of a will, Marrs v. Marquls,
927 8.W.2d 304, 306 (Tex. App. — El Paso 1996, no writ); Watson v. Dingler, 831 S.W.2d 834, 839
{Tex. App. — Houston [14™ DIst.] 1992, writ denied); Williams v, White, 105 S.W.2d 1105, 1106
(Tex. App. — Waco 1937, no writ), Even a defeet as slight as failing to specify the name of the
county where citation s to be posted re_nders any judgment admitting the will to probate void. Green
v. White, 32 S,W.2d 488, 48990 (Tex. Civ. App. - Waco 1930, no writ).

1V,

Applicant Jacqueline Montoya completely failed to issue and serve citation with respect to

her application to admit the foreign will of Marjorie T. Connell to probate in Texas. Accordingly,
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the Court’s August 7, 2012 “Order Probating Foreign Will and Appointing Independent
Administrator” is void and must be dismissed and/or vacated and set aside,

WHEREFORE, PREMISES CONSIDERED, Eleaner Ahern, in her capacity as Successor
Trustee of the 1972 Living Trust of William N. Connell and Marjorie Connell, requests this Court
to vacate its August 7, 2012 order admitting the will of Marjorie Connell to probate in Texas because
this Court had no jurisdiction to enter that order, both because Decedent Marjorie Connell did not
own oil and gas Interests in Upton County upon which her will might have operated, and because
citation was not served and returned as ;-equircd by Sections 88 and 128 of the Texas Probate Cade.

Respectfully submitted,

JOHNSTON & ASSOCIATES, P.C.
400 W. lllinois, Suite 1600

Midland, Texas 79701

P. 0. Box 2890

Midland, Texes 79702-2850

(432) 683-8844

(432) 683-8855 - Fax

BY: -
Stanlef-ti. Crawfordy Jr.
State Bar No. 05040500
Jeffrey M. Johnston
State Bar No, 10838480

ATTORNEYS FOR INTERVENOR,

ELEANOR AHERN F/K/A ELEANOR
MARGUERITE CONNELL BARTMAN
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RTIFY C

1 hereby centify that on this the 3 day of October, 2013, [ complied with Tex. R.Civ. P.
21 and 21a by mailing a copy of the above and foregoing instrument by certified mail, return receipt
requested, to:

Ms, Mary Lou Cassidy

Mr. Sean Guerrero

STUBBEMAN, MCRAE, SEALY, LAUGHLIN & BROWDER, INC.
550 West Texas, Suite 800

Midland, Texas 79701

;-é{ 44\.@.1?' C’.arf-—%%&g__

Stanley B, Cfawford, Jr.¥ 4; S
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CAUSE NO. 12-07-U4237-0TH

ESTATE OF § IN THE 112™ JUDICIAL
MARJORIE T. CONNELL, g DISTRICT COURT OF
DECEASED g UPTON COUNTY, TEXAS
| E. MOTIO
F ON

TO THE HONORABLE JUDGE QF SAID COURT:

NOW COMES Eleanor Ahern, in her capacity as Successor Trust.ec of The W.N. Connell
and Marjorie T. Connell Living Trust, under the Trust Agrecement dated May 18, 1972, and files and
serves this Supplemental Motion to Dismiss for Lack of Jurisdiction, respectfully showing as
follows:

|

This motion is filed in supplementation of the previous motion filed by this Movant to
dismiss and/or vacate the “Order Probating Forcign Will and Appointing Independent
Administrator” entered by this Court on or about August 7, 2012, for the additional reason that the
record of these proceedings affirmatively shows that the only citation issued and served in this cause
was issued in connection with the “Notice of Intention to Take the Deposition of Josefina C, Jones,”
and no citation that complied with Section 128 of the Texas Probate Code was ever issued or served
in this proceeding.

1.

According to the Court’s filc in this cause, Jacqueline Montoya’s “Application for Original
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Probate of Foreign Wil and Issuance of Letters of Independent Administration™ was filed on July
12,2012 at 2:55 p.m. Also onJuiy 12,2012 at 2:55 p.m., counsel for Applicant Jacqueline Montoya
filed a “Notice of Intention to Take Deposition on Written Questions” of Josefina C. Jones, reslding
in Las Vegas, Nevada, A citation to serve the depasition notice was issued on July 12, 2012at 3:15
p-m., and according to the sheriff's return, was executed by posting on July 12, 2012 at 3:14 p.m.
No citation was issued or 13 in the file that gives notice that an application for probate has been filed,
the name of the applicant seeking to probate the will, the time when the application will be acted

upon, or notifying all persons interested In the probate that they might appear at that time to contest

the application, as required by Section 128 of the Texas Probate Code. Nor Is there any sheriff's -

return In the file reflecting service of any citation issued with respect to the probate application itself.
XL
Section 38 of the Texas Proﬁate Code requires that an applicant seeking to probate a will in
Texas must prove that citation has been served and returned In the manner and for the length of time
required by the Code, Absent proof of issuance and service of citation substantially in compliance
with the statute, no court may act upon any application for the probate of a will. Marrs v. Marguis,
927 S.W.2d 304, 306 (Tex. App. — El Paso 1996, no wrlt); Watson v. Dingler, 831 S.W.2d 834, 839
(Tex. App, — Houston [14" Dist.] 1992, writ denied); Williams v, White, 105 S.W.2d 1105, 1106
(Tex, App. — Waco 1937, no writ). Even a defect as slight as failing to specify the name of the
county where citation is to be posted repders any judgment admitting the will to probatc void. Green
v. White, 32 S.W.2d 488, 489-90 (Tex. Civ. App. — Waco 1930, no writ).
IV.
Applicant Jacqueline Montoya completely failed to issue and serve citation with respest to
her application to admit the foreign will of Marjorle T. Connell to probate in Texas. Accordingly,
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the Court’s August 7, 2012 “Order Probating Foreign Will and Appointing Independent

Administrator” is void and must be dismissed and/or vacated and set aside,

WHEREFORE, PREMISES CONSIDERED, Eleanor Ahern, in her capacity as Successor

Trustee of the 1972 Living Trust of William N. Connell and Marjorie Connell, requests this Court

to vacate its August 7, 2012 order admitting the will of Marjorie Connell to probate in Texas because

this Court had no jurisdiction to enter that order, both because Decedent Macjorie Connell did not

own oil and gas interests in Upton County upon which her will might have operated, and becanse

citation was not served and retuned as required by Sections 88 and 128 of the Texas Probate Code,

8Y:

Respectfully submiited,

JOHNSTON & ASSOCIATES, P.C,
4090 W. Illinois, Suits 1600

Midland, Texas 79701

P. O.Box 2890

Midland, Texas 79702-28%90

(432) 683-8844

(432) 683-8855 - Fax

,éim—e( MA
StanlefE, CrawfordYJr. ~

State Bar No. 05040500
Jeffrey M. Johnsten
State Bar No, 10838480

ATTORNEYS FOR INTERVENOR,
ELEANOR AHERN F/K/A ELEANOR
MARGUERITE CONNELL HARTMAN
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RTIKE E

I hereby certify that on this the 3 day of October, 2013, I complied with Tex.R, Civ, P,
2] and Z1a by mailing a copy of the above and foregoing instrument by certified mail, return receipt
requested, to:

Ms. Mary Lou Cassidy

Mr. Sean Guerrero

STUBBEMAN, MCRAE, SEALY, LAUGHLIN & BROWDER, INC.
550 West Texas, Suite 800

Midland, Texas 79701

;.A -l-m-..é_,,ﬁt'nm%é‘\_ﬁ‘ e
Stanley B. (fawford, Jr.¥ 4; SN
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C MGRQUND HISTORY

C 1 W N Coune]l albc knewn as leham N Connel] and Matjone T Connell |

" C¢3 A copy of the Trust is a’ctached herelo as Exhibxt “A" and is herebyf_ A
xncorpetated by 'rhisreference | R e

0.4 During the jomt hfetlmes of the Conuells a]l af the 'I‘rust assets were to be;_ . | o

Lo

Teedone TO2-255-ASBIIFAC 7602554677 -

C6 In desm'bmg the subl.msts in general yet nol enurely completely preclm 1

505 Hilwood Dive, Site 100
Las Vagas, Nevada BOTS4-0514.

terms, Trust No. 2 wis what would commonly be refewed to as the “Decedent's Trust”,

g-whxle Tmst No. 3 was- what wuuld common]y be referred to a5 the “Sumvm s Trust" o

g gfthe followmg, dause

The Tritstee shall allocate to Trust No 3ﬁ-om the Deaedents separate’j S
property the fractional shave of the said assets which is equal to the
maximuum marital deduction. allowed for federal estate tax purposes. |
reduced by the total of any other amounts allowed: under the Internal:

. ‘Revenue Code as a Marital Deduction which are not “a part of this trust-|
- estate, Inmaking the computationsarid allocations of the said propertytd | -

80 ,'_ Z‘rust No ..a.as herem reqwred the determmanon Of the "hﬂm"w" ““df' o R
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{ the Trust 'there IS c]ear 1eference to real property in Upton Ceunm Texa-a and e:l &, and;;.{ o

i
_Q

i mmeral nghts/leaees bemg the separate property ef Mr. Conneﬂ Aeopy of ScheduIeA ef’ o

P
=

| the Tmst is attached herete as. Exhibat “B” and is hereby mcorperated by th:s reference.

4
b

C.g “W.N. Connel] daed on Novembet 24, 1979 Mr Cennell died as a resident efA |
e Beulder City, Nevada

Diive, Siiite 100
ok
B

-:1:555 Cxe '1‘herefore,TmstNe 3beeemeMaxjonestrust meanmgthalshewasfreetﬁ .

702255 45524 Fax: 7022559577

sy amend the prowszons of it er te reveke 1t entlrely as she sawﬁt Speciﬁwlly, Maqene we S

| gwen a power of appemtment over 'l‘rust No 3

 Las Vegas, Nevada 53134-0514

fj; - C 11 As to 'I'mst No 2, it became 1rrevocab1e upon Mr Connell's deal:h 'l‘hw
prewsxons of Trust No. 2 expressly s!:ete that alli meome generated from it sha]l be paid ti- 1

the “Resicual Benehmary whleh was{ is Ms. Ahern As it relates te ineome dxstnbutmns

;j, j‘_fg_\: In the event that any af the rea! property lecated in. Upton C’ounty, Texas,_. »
| ;,;éas Nsted on'the original Schedule “A” attached hereto, forms a.part of the: |
. corpus of this Trust, the Residual. Beneﬁeiary shall be paid an-additional |
G payment Jrom the income received from the Decedent's half of the |
2 community property, whichforms apart efthecomusefthwflrustﬁ-om thc:_ )
«real propemj located in Upton: COunty, Texas S ]

28 . C P Trust No. 2als0 stated that "AlI other incame r eeewed by thrs 9t’shﬁl? bi|

- Fages
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' derbudtot s,
. C. 13 As to priucipal distribuﬁons from Trust No % MarJone 8§ the sumving' o
: A‘rustor, had various powers over principal dismbnucns : | o |
. 014 On May 6, 1980, Mamm and Ms Ahem executed a dacument mled; : |
- “Subsnmtwn of Trustee Accpy of tbe “Subsht\mv:m of Tmstee ls atta;i%;ed':hereto as ;Ef;:;’f'*

Exhlbil “C" and zs herebyiincorpomted by thls reference.*fﬁ

Is Alaemasaeo_?.;::_j,_- .

C 15 The Purpose crf Lhe “Substxtuﬁon 0 Trus ee ..was to add Ms,

ii"zf-afWN Connellpresentlyheldmthe;: .

abovewentxt!ed Trust" in nccordance w1th the I:erms of Trust No 2

C16 On Decembc.r 16, 1980, a sl:ate of Texas “Inheritance Tax Retum--—-Non— -

Res:dent" was executed by the buax pmparer, Darrell Knight of Darrell nghtAssoc Incz BC, |

mhcrcbymcorporatedbythis reference. o ”

8805 Hiftwood Drive, Suile 100

c 17 ln the schedules attached ta the Texas Retum, there is reference to 1and ini li

. TeeRusHFORTH Firu, LTD.
 Teloghong: 702-2554552f Fac T02-256-4677

Upton County, exas and also mmaral ughts cm that sarne land bemg sp]lt in a proratwa 1]

" close to 65%/35% (the premsa split was 64 493% and 35 507%), wnth the sr:l:eclulat _-‘f .

o reﬂectmg "ownershxp”bmejorle ofthe 1arger amount and ownership byMs Ahem of:.'é o

i the smalleramount.

C 18 A I’ederal Estate Tax Retum, Form 706 wag aTso Pl'epamd and ﬁ] ed - 1980 1

foer. Oonnclla.swcll Infact ther‘orm706waspreparedpr:ortotheTexas'_-,'Z;'f"?andﬁff 7

“ wns the basis for the allocation and ﬁgurc.s reﬂeuted on the Texus Rclurn. It was aN evada |

accountant who calculated the applmb!e allocalwns, ;ncluding the marital deduc.tton -

o AHERN 000786 -
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- - 8505 Hillwond Deve, Suite 100

: - Tﬂéﬁiﬂi"Eﬂlﬂ_ 1“5 .‘ l"]r . .
| Telegicne: 70225545521 Fax 7022554677 -

- tasVegas, Nevada 891340514 B

value of Lhe surfwe dtld mmerals iu Uptﬁm County, Texas

those documents can be submitted upon request of thus Caurl.

| pexwatage. Therdom, all of l.he mmmte ulculauons, mcludmg the allocataons betwaeu 1

IRS and the state of Tems Ac!osmg letl:er was later recewed from the IRS a;:oprwiz:tgmftlmtaE o

| Trusl. No 2 andTrust No. 3, wera done for purposes ot’ the Form 706. As suah, Mr. Knlsht-. : | .
1 sunpl}'taokthosepercentagesfram the Fom 706andin tumapplied lhem lmhﬁ' ﬂl’l?‘l?ﬂlils‘*d-j R

0.19 Both theForm 706 and the'l‘em Retum were submxuecl Logethcrto both the'a S
| Form 706 and the amount that had been submxtted as owmg tax. Smularly, the State of | o
C..ao Unfortunately, neopy 0f the Farm 706 that: was ﬁlecl fox: Mr Connell's estate | o

cannotbe located Desplte the dlhgem: effom of Jacquel*me to Iamtc 2 capy ofthe Form .
706 she has simply had no success in ﬁndmg it ,‘Thesa efforts have mcluded Jaequeline, in f S

‘on the Texas Raturn Therefore, the Texas Return is the on]y surviving dacument that can E

‘e used to establish thc proof of the allocauons bctwcen thc No 2end Nu 3 subtmsts' B

T e
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- TrEe Ruskrornt FiRm, LTD.

| Teesbone: 70208545522 Fae FORESSAETT | - h o Lo o

© . 9508 Hilwood Drive, Suite 108~ .= - L

ClesVegus,NevedeS1MOSM

£ 555“5 ® 3

5;5\'_6‘1

89w
N o -@ i

er: ése'.'.};:;??:f;::_lc' A

C.:a.?, Up to the date of her death Matjene was receivulg appr :":

C 24 Even Ms Ahem § divorce documenlatlon fmm 1934 acknawledges a.nd .

documeuts tha 6596]35% spht. I‘m purposes of privacy, such documenlatwn ¢an ba L

pcovzdecl to this Court ['or in camem review should !:lus Court wquesl nt

G Iuthe LastWill and Testament of Marjorie T. Connell which wos execnted |

3

~ a testamentary power.of appointment. I hereby exer cise that power of
-uppointment and apy

I " RATHRYN AN

K 5530.::;;_;;.:_;’_;
uu, provisions of lf_u_e*

"ember 6, 1!?95,

 In the W.N, Connell and Marjorie T, Connell Living Trust dated May 18, . -~
1972, Article Fifth Trust No. 3 Pamgra,ph B(2) of the Trust, [ was granted |

- F%sgmz'g_r.ugg;m ET o R ‘ :;':‘,_;'gj-.é'di-z-O?i?’a“ e 313 sr If: 22/No 8450613?62 P o'_ N

C.az Marjarie diedonMay 1, 2009. Mat:lorie e:hedasa resident ot‘ Cla:kCount,,;;:i;';
“ Nevada o f? . é:'.a ;..%-f_ff B
| :'i'f::telyés%afmeiéééil5': |
| mcome generated by the vaﬂous ml gas, and mineral rlghts’ leases l.hat had buen signed;; |

over the years ﬁ:om the tune of Mx. Connell’s death. 'I‘herefore, she had baan receivingfj e

e gbme:iorieeuJanuavﬂ.zooB whlchxsattachedhewtoasEfj_?fibit“E" andismcorporated G
) : éiherein bythis reference; M orie @tercised her power of. appointment over Truet No. 3 of
Speclﬁcally, under secuan 4 1 ofher Will whwh was uﬂed “Exereise owaer o
| ::of Appmutment Granted by Wilham N Connell“ Matjorie declared tha followiug

o ap) -zntthemnrepnnmpalandtheundlsmbutadincome S
.. in Trust-No,- 3 if any, on my death to JACQUEL! NE MONTOYA and| =
to be d:strz‘buled in trust in accordance wzth o

D AHERN 000788 L L
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| jl‘3°°3“14'~"-'d by M9 Aborn, ln her capacity as the aow so]e Lrustee of the Ttust due w.; B

o ® Iij’JOWSPWmE-alettﬂrdalﬁdMaa'al,zocJQwassenttoMa Ahembymmoneamteg.;'ﬂ S

C..=.7 Maljorie executedthe MTC Lmng ’I'rubt on December 6, 1995, Mrs. C’onnell k = : o
) subsequently executed a restatement of the M‘I‘C Lmng Tmst on J anuary 7 2008. A copy " .
of the MTC Living Trust is attached hereto as Exhibit “G" andls mwrporated herem bythts -

’r refcrcnm

g{%}_::A
1

ol | Order, the Order had thc cffect of conﬁrmlng the mtended cansl:ruction of Tmst N 0, 2 )

0.28 The. currentbeneﬁcianes oftheMI‘C Iaving‘l'rustnre‘lacquehne and Kathryn .7

23 B E“"th Jﬂcqm‘““c "°""*"E s fh" 5"‘“ Q-;ff?f fi'..ifif‘::é-*'. i;"-:f.:i..,f. . 5?5':*????5.;2:%?:1_ z'f'?fffjﬁ:; ;?fs;;i,.,l_;-s P
o c 29 As rmted abovc, an Septerh'ﬁer 4, ,aoog, Ms Ahem, astrustee of the 'I‘mst,;
- :_thaincd thc «order Assuming Jurlsd!ction Over 'rrust, Conﬁr.m Trustee, and forj ‘

.'Constmctmn of and Reform af Tmst I.nstmmcnt" As can be seen from the tltle of thc 1

| "Ahem the bcncﬁciaries of Trust No: 2 wauld be Jacqueline and Kathryn, in equal shams 5 -
_' | The Ordor also had the effect of estnblishing that upon the reslgnaticm or mcapacxty of Ms. |-
= Ahern that the trustes of Trust No. 2 would be Jacquellne, or, if she wag unablc to serve, : :
‘theuKathryn S . E

- 0.31 As wﬂl bc dctaﬂcd furthar herein since Marjc:r:es death Jacqueline nnd'; R I

Pages

e e e T e AR 000789
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*Kaﬂ"w have been veceiving apps °x1mat31)' 65% of the income gene:ated from the variouw T
§ '_};leases thathaw. been signed regarcling tbe Texas pmperl.zes, W!th-Ms. Ah em con tin uing to d

f“"“”"e the ""m‘“‘“g?'s%ﬂ“he hasbeenfvr appwmmatelythe st ssyears. o

_— Dl This Petition JsbroughtpursuanttoNRS30 04G,NR,S 15 3 031(1)(9)’ andNRS
‘164033(1)@) L e
"3 NRSJQ 040 Providesforthefollawmg. 3[@1;{'* T R T

. ).99'; ~ _:f'@ff?i#iégféﬁ-ﬁf? f@fiif‘?‘i _~

B B | 1, Any per.»on mterastedunderadeed wmten conmwtorothcr wrmngs: S
ol e ;.;;:_q-.;consumting a.contract, or whose rights,stanwarother_legal'f‘elamns are {0
f%i’*«-S.ﬁiré--ei;éj-i?f*"':aﬂ‘ectedbyastamte,mummpalardmance,cmMcror'.i;anchzse mayhave | -
e o determined any question df construetion or-walidity arising under the |

. . instrument, ‘statute, ordinance,. contract or franchise and. obtain a
W declaration of rights, status or other legal relanons rhereunder. | |

2. A maker o legal representatwe of a maker of a will rrust or other |
| 1 »writingsconsta‘tunngatestamentaryinsmmentmayhavedetermmedany, S
el question ofconstructwn orvalidity arising: underzheinstrumemandobmin;
e 0 a declaration of rights, status or other legal relations thereunder: any |
gl aetion for declaratory. rehcfunder this subsection may.onily be rnadeina | .
o e proceeding commencedpursuantto rhepmvisionsofﬁtlezeor:sofms |
PN -5 RS JEL-asapprOPriare. G e N L B

- 9505 Hiktwood Drive, Suite 100~

lasVegas, Neveda 891340514
&

7 TeERwswroRmFRgL.
CTdeprire: HUXISSISR I Fax: 102255957 . o

20| a D.a': 'NRS 153.031(1)(e)pmvidcsfnrthcfollowmg. o | R
Y A trustee oF bfmqﬁmary may penaon the caurt regdi'dmg any ecr of f
‘el 0 the aﬁaim ofthe trust, including o L asp |

o 23 (e)Ascm tammg bencﬁciamsanddetermining mwhompraperry zstoPass,

orhe deli“ered-“gmﬁMI or partial termination of the trust, to the extent | o

mt?"""*d"'

S, The trustce or an interested person may pen&on thc courr to enter an

R7 - order:

- Page9
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fa) If the trustee is in possesszon af} or holds title fo, propmy and th e  _ \ .
property oran mterestmztisclaunedby another. ‘:.4_.: R

. [ 1o d:slxxbute the 65% proporuon thut has bcc.u dwtnbuted to Januehm aud Kathryn smce
Mrs Connell's deal.h in May of 9009, .md was erlO!Jbly clwtwbuted to Marjone for the o

in the range ot' $JD,000 to each for Jacqueline and Kathryn Therafora, as ofthe date ot' |
this ﬁlxng, Jacqueline and Kathryn have experienced losses m excess of apprmumately {

' $100 000 each _*f;' S

PO 2SEASE I Tl TORDSS4ETT . | .

9505 Memod Orive, Suite 108 . T
' LasVegas, Nevada 881340514 - . '3-{::5

o 'cmly answer being offercd by Ms Ahern is “because X - o
D.8  As noted above, the allocation -of a 65%/35% of 'thc owu;crshlfmi of the Texas |
. 'land and the leasesim'olwng theland and more speclﬂcnlly whnt isactually in thesml nnd -

o :gbenealh lt, Wﬂb done m 1980 Thare is nothmg to mdzcate that this allocation waa done o

- Pa_ge'it;d“;

RN boorst
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. Yerphone: 702554552 FFax F020554677

9505 Hilwood Drive, Suite 100 .

_ Las Veges, Nevada 681340514 ©

1 Comptroller, and the IRS. Ifexﬂ:erentrtyfeltthat the a“°°at1°n bemgmadcwasbemg done |

improperly, then both ot‘these entatieswould surely have voiccd concem Likowlse, 890.co- |

OO A ssas CERALmAb R

B.n l"urthermc)m, th:s allocauonwasaccaptedby both the state ofTexas, via tl':"' o

E
£

:ﬁtrustee, Ms. Ahcm had ample opportumty to vonce a behef .thaL the allocatmn was done “'-;32- .

G ::"_‘o, ”was'evertakcnaudnoproaf AT

| fj-years the allocatlon has been acceptad and follcwed by Ms A.hem without mcldent.

- Pag-e.:.if;t R

. preusion, itis sim ply too lale to quest'mn and relmsh lhe issue, as rel:urns hawe been ﬁled TE‘; o

jéf;ﬁnistake» or error has everbeen documented *l'herefuxe, 1t must:be ﬁetermxned that the P

.

f-‘allacatmn was properly made ln 1980, luch 15 why xt 13 also logwal that for the past 33 e

| ﬁ_ D.xa bven in the off chance that the allocanon Was' not done wnl;h complete L

S AHERN ooo7e2 ©
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. adecedentyears aftera probate hasbaen condueted and concluded, there simplybecomea P

‘@ point in time when itis simply too late to seek redmis of an issue |

LT géthem Jmay:havc played a signiﬁcam role:in :herhnwamnted determinauon o
‘Dag To get full appreciation of what has occurred here, and why the actions of Ms. L
: f-Ahcm are 50 rcprchcns:blc and unacceptablc, rt is ncccssary 10 look back nt thc relcvant;‘ -

- _ﬁ,_;ljf -ﬁmtors that are at p1ay and what haq transpired over the last 33 ymn.

T. relatives on decisions on 'che properties. """

16 . - Daé Around theyear 2000,Malj0rie sheulth begnn to faﬂ Shc wasatill aresidcnt-{ G -
B | 17 of Las Vegas, as wasg Jacqueline Marjorle requesled that Jaequalme hclp he.,. with the': e

0505 Hiwond Orive Sisge 100
" Las Veoes, Nevada 891340514
=
Lo

.. - - TeERuswrorr Frs, Lip, -

Pagem

... AHERN-0OO793 .

AA 2456



CROCSESBMETA b CeaATIGZACKMONIZ PG

; -account in the name of Marjorie Connell and Ms. Ahem, nhich hab been a Iomtnndmg"i . L
| '-account that was ernglna]ly opened by Maljone and Ms Ahern in 1980 This accouut haa;: |
| ;}a]ways been referred to and eommanly lmown by the partiea as the "eil and gaa. account." 3

D.18 As soon 8s all the mcome checks were in the bank from the various leases 1n i_\ S

. fmoney, thh 35% gmng 1o Ms. Ahem, and 65% gomg ta Mar_;orw. Follomng Mﬂlj orie . SR

ha ce ~ mmho« i E

o passmg, the 65% that prevxously went- to Max:lerle would now be dmded between;f 3
a %:Jacqueline and Knthryn equally Within Lbe f’rsl. fow days ol' each month l.he two partues,_f B

L MS Abem and Matjorw, wlnuh b.eﬁame l:luee parues at the clealh of Max:]uue, were able to5§ R

ifzntha)rowu mdmdualbankaccounts e e L g
| D.ag As pnrt of this proccss, Jacqueline roumxely and fnithfully put thc fi muu:wnl;é ‘

17 || vecordson computerconcerningthe leasesandthe. associatedbusincss expcnscsm trackingj f

LasVeges, Nevada 89134054~ -~
i
N

- THERuSHFORM PRI LIO. - .
. 9505Hilwood Drive, St 100 |

18.{| this information, allocated the money from the leases, and gave updates to Ms Ahern and
' réjmryn T R DL s P
o :;‘::; Q‘l D,-.o Inteceuttlmes,.]acquehne,wﬁhtheassistnnceofotherprofesslonals,hasput;; |

L aglie tremendous amount of. time and energy in negutinting new leases for the Tcxas{;' R

S ?;properties, which a noted above, vies & task that bad pre\nously baun done hy Marj_'.';;ie.'éé S
| 24 -Once the terms ofa Bew laase, or thie renewal of aprevmus lease, had ‘baen agmd upon and-5 f5 o

- irevaewed by pmfessiona]s speciallzing ln the ﬂcld Ji ncquclinc gave Ms. Ahern t‘le. cmgmnl

5 que 13

. AHERN 000794
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o
3 .
4

mnount of mcney received fr:om each purchaser of the oil and gas Following Marjorie s o
11 || passing, Ms. Ahern was agreeable 10 contimae to have Mr. Haina continue o prepare the, o
12 || necessary returns, S |

1_35' - D 22 In addition to tlme tasks Jacquellne also kept aIl of the check smbs and; .

9505 Hillwozd Drive, Suite 100
Las Vegas, Nevada 691340514

| income from the oﬂ and gas account was whcn she startcd mthhoidmg a percentage of thei‘ |

Telephoner TU2-755-4562 1 Fau 102- 2554677

91 income around thc July rung so that the ra wouid be sufﬂcxent ﬁmds to pay the ad valorem | 1
;taxes due in Upton Couuty, 1exas when that bﬂl was reoewed m Oclober Ms. Ahem was-.g —

n 15223; -:awareofthisholdback l'or th:s purposeandverballyapprovedofsuch practieeen multwp'le;;f y

All expendxtures Were reporl.ed to Ms A.hern annua]ly on the yeat-end mport from; 2
J aequelma So that there isno vonﬁ:smn as to whar capactty Jacquehna was ':ctmg smcef .

a8 Matjone 8 passm it iy necessary to keep in mmd that Jacqueline has been servlng as the =

R Page.w SR B

' AHERN 000795 -
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;soletrustee_oftbeM'l‘

e, TO2ZS545627FaC T22854807 .

960 Hilwrod Diive, Suite 100

LasVegas, Nevada 891340514 [

5'- & 5“ 3

smce M;:;ffoﬁe 3 death

24 As statecl above, a slgniﬂcunt mweasa m:va]uederived. from tbc lcases, and;fg . .

5 :inw thh Apache Lorporauon covering part of the property m Uplon Counly, Texas. The 1
.
7

-j8;

|} total bonus on this lease totaled in the millions, and Ms, Ahern, Jacquelme nnd Knthryn
| together receiveda tutal of $1 7 mnllnon. ’I'hls nu&. was dmded in the usual 65%/35% ratlo, 'ﬂ SR

D 25 The slgm ng ofthe lease leadmg to thebouus occurred m approximatolyapnj 5 N ;:5._:7 |

3 éimﬂhon bonus was rwmved wul;hout any wamxng or explemauon, Ms Ahem had ﬂm past
;orfﬁce box closed where mcome checks generated by the leasos were mailcd to, "
3 Addmonally, at thxs same point intime, Ms. Ahern subscqucnﬂy mstructcd the bankwhere 1

I the v oil and gas ' necount waz; located to take no dxrectwn from Jacqueline andto refuse to - -

'been detaf]ed above.

speak thh her For purposes of c]uxiﬁcation, Jncquelme had been grven signatory rxghtsfi 3 o

: _;;on the account by Maxjone to act on her bebalf und us such negess to thc funds of the e

D.26 The month]ypaymentsfrom the'mcomeganemtedfromtheleases connnued_; c

'jto be received from Ms Ahern after the abuve actions wero wken towards J acqucllne and_ |

- { checsks were mceived bv clth(’:l‘ Jacquelme or Kathxyn.

Page 15

D 27 Gwen the acuens that were oecurring, counsc-l bascd ln Toxas fm Jacqueline et

! Kathryn Tbe c,hea(s were smaller than thcy should havc been ﬂnd wcrc dlstributed later - | S

;than they had been when Jacquehne Was making the disn*lbutmna to mch c.f the persona]. SO

AA 2459
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:éefwhyMs.Ahemwastakmbtheseactxons. 'l‘heexplanationfrom __.E,;,mi___gouns,,;mji;;@:: ?‘ji-‘_'{ :

that Ms A]tern was enutled to mo% of the incomo [rom the leases and that any further :E:i ;

diﬁtltibuuons to Jacqueliue and Kathryn wauld be

than they atherwu.e bhould have been. On 'che depomt shp with the checks itwaﬂ notedthat' N

;tbe amounts were gifts” 'ra reilemtt:, fol]owing the June 20131'3:1“%““ Ons, noa d dltion alff :
1 'destnbuhuns have been forthcoming to Jacquehne and Ka‘ 5 - S

A N SN

i
<

‘D.28 Asstated above, there ls no justiﬁmtton for what is oceurring and as sucb it |

Pt
=

{| 15 orucial that this Court render an order declarmg that, Ms. Ahern has on]y a 35% lnterest R

| ';m the proceeds gencmtcd f‘rom the oi'L gas, nﬁneral leasas and that the remaining 65%. |
-% ;ébelongs to the M’I‘CTmst. As estabhshed a 65%/ 35% split has been oceumng i‘or 33 yem : i | . L

| fnow andtherc IS no reasan nonustiﬂcationforupsetungthlslong standmg precedentandi .:i;;' |

“A-_-.-f oy

| fpractiee

;3

9505 Hithwrood Driva, Stile 100

LasVeges, Nevad 691360514
&

D.29 Thercfore, Jacquch ne mspectfully requests that this Cm.trl: take all necessary' .

g e
v o

;actnon and make such mlings s are appropriate to force the sl.at:us quo back mto plaee. -

_‘°i

E,Dmcns LT
. Jacqule nnd Kathlyn have mrmrred substantial al:torney‘s fees and costs in; havmg; 5 |
ey ‘fto seekﬂusdeclarataryjudgmcntbasadonthe unwarranted actlons of Ms Ahem .ﬂtssmch,,fif o
= -44 ;.;Jacquie, an both her behalf and on bchalf of Iééthryn, hereby quuesl:s that tlus Gourt hold 1
| Ms. Ahevn rcspons:ble for the damages tha.t shc has tnggcrerd by her unjustxﬁable and |
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JOHNSTON & ASSOCIATES, P.C,

ATTORNEYS AT LAW
INDEPENDENCE PLAZA
JErFREY M, JOINSTON 400 WesT lLLnoIS, Suire 1600
Also licensed in New Mexico _ MIDLAND, TEXAS 7970}
o P. 0. Nox 2890
: MIDLAND, TEXAS 79702.2890
Qf Counsel: (432) 683-8844
STANLEY E. CRAWFORD, R, (432) 683-8855 (Fax)
Board Certified in Civil Trial Law
MICHAEL A. SHORT
October 25, 2013
Vig E-Mail [smswindoll@paalp.com]
PLAINS MARKETING, L.P.
Plains Marketing GP Inc., General Partner
P.O. Box 4648

Houston, Texas 77210-4648
Atin: Ms, Susan M, Swindoll

Re:  Your Correspondence of October 14, 2013 and the W.N. Connell and Marjorie T.
Connell Living Trust, Dated May 18, 1972 (the “Trust”).

Dear Ms. Swindoll:

We represent Ms. Eleanor Ahern, Trustee of the W.N. Connell & Marjorie T. Connell Living
Trust, dated May 18, 1972, and have been asked to respond to your letter of October 14, 2013,
concerning the suspension of payments by Plains Marketing, L.P. for mineral production from the
Upton County, Texas interests owned by the Trust. Plains has indicated that the suspension of
payment is due to the petition for declaratory judgment filed by Jacqueline M. Montoya in Case No,
P-09-066425-T, styled In the Matter of the W.N. Connell and Marjorie T, Connell Living Trus!,
dated May 18, 1972, pending in the District Court of Clark County, Nevada forwarded to you by
Sean Guerrero of the Stubbeman law firm. What Mr. Guerrero’s letter fails to state is that in her

Clark County petition, Ms. Montoya secks a declaratory ruling that the 1972 Living Trust is entitled

“only” to 35% of the income from mineral production on the Upton County, Texas interests in issue,
because she claims that the 1995 MTC Living Trust is entitled to the other 65%. See the Prayer in
the Petition for Declaratory Relief, at page 17. (Another copy of this petition is enclosed, for your
ease of reference.)

The right of the W.N. Connell & Marjorie T. Connell 1972 Living Trust to receive at least
a 35% share of all income from mineral production from the Upton County property is not disputed

or questioned in the lawsuit filed by Ms. Montoya. There is no legitimate title dispute or

“reasonable doubt” under Texas law that would justify suspending the payment by Plains Marketing,

M:\thern\Plains Marketing ltrovpd
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Ms. &us:m M. .S‘windoll
Qctober 23, 2013
Page 2

urieié: Secit@ﬁ 91 f‘-ﬁﬁ)l. éz sacy af‘ the. Texas ':Natu}ai Réséurce:s --Cadc for tﬁé untfme!yﬁaymcmaf
.pmceeds from: muwr'ﬂ produetion. B e

Very truly youts,

:JMJ/tcm "
o6 M Jeril Benddidt, B4, — Vi Bl Dibenedse
Ms. Bleanor Ahiern ~ -V'ﬂ_E’-M--;-":
Mir, Jeifiey Burr— Vg E-Mail
Ms. John Mugan - Via E-Mail
Ms. Michael Lum ~ Vig E-Mail

M \dherm\Plains _Afmr&*é:mg.ﬁh.wm'!
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JOSEPH J. POWELL

State Bar No, 8875

THE RUSHFORTH FIRM, LTD.

P. O. Box 3716585

Las Vegas, NV 89137-1655
Telephone: (702) 255-4552

fax: (702) 255-4677

e-mail: probate@rushforthfirm.com
Attorneys for Jacqueline M, Montoya

DISTRICY COURT
CLARK COUNTY, NEVADA,

In the Matter of

THE W.N, CONNELL and MARJORIE
T. CONNELL LIVING TRUST, dated
May 18, 1972,

A non-testamentary trust,

Case No, P-09-066425-T
Department: 26 (Probate)

NOTICE OF HEARING ON PETITION FOR DECLARATORY JUDGMENT
REGARDING LIMITED INTEREST OF TRUST ASSETS PURSUANT TO
NRS 30.040, NRS 153.031(1)(E), AND NRS 164.033(1)(A)

Date of Hearing: October 11, 2013
Time of Hearing: 9:30 a.m.

Notice is hereby given that:

b Jacqueline M. Montoya filed a "Petition for Declaratory Judgment Regarding
Limited Interest of Trust Assets Pursuant to NRS 30.040, NRS 153.031(1)(E), and NRS

164.033(1)(A)".

2. . Wearerequesting a declaratory ruling on the W.N, Connell and Marjorie T, Conneli
Living Trust®, dated May 18, 1972, is entitled to only a 35% proportion of all real property located

in Upton County, Texas, including the income generated from gas, oil, and mineral lcases relating

NADCCS\M-Q\Mantoys.d.7242\NOM and OOM.wpd
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. Suite 100
Lss Vegas. Nevada 89134-0514

702-255-4352 Faoc 702-255-4877

SPIE PRSI UL M el Get bie
Telephons:
9505 Hillwood Drive

1 {i relating to such Upton County, Texas real property, while the MTC Living Trust dated December
2 { 6, 1995, is entitled to the other 65% proportionate share of all income generated from gas, oil, and
3 [ mineral leases relating to Upton County, Texas real property.

4 j 3. Ahearing on this petitionis scheduled iti Dept. PQx, FamilyCourt, Courtroom 9, 601
5 i North Pecos, Las Vegas, Nevada, on October 11, 2013_at 9:30 a.m. in the courtroom or hearing

6 || room designated for probate cases on that day.

X1 4. All persons interested in this proceeding are hereby notified that if they have an

8 || objection to the petition, they mustappear and show cause why the petition should not be granted,
9 || YOU DO NOT NEED TO APPEAR UNLESS YOU WISH TO RAISE AN OBJECTION,

SEP 27 2013

Date

Notice of Probate Hearing
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9505 Hillwood Drive, Suite 100
Las Vegas, Nevada 89134-0514

THE ICUSHFORTH o, 3-10. :
Teisphone: 70228545527 Faxc 702-2554677 -

| PETN
2 || THE RUSHFORTH FIRM, LTD.
| JOSEPH J. POWELL
| State Bar No, 8875
1 P, O. Box 371655
Las Vegas, NV 89137-1655
Telephone (702) 255-4552
fax: (702) 255-4677
e-mail: probate@rushforthfirm.com
Attorneys for Jacqueline M, Montoya

DISTRICT COURT
CLARK COUNTY, NEVADA

In re the Matter of the

| THE W.N, CONNELL and MARJORIE

| T. CONNELL LIVING TRUST, dated
| - May 18, 1972

A non-testamentary trust, Case No.: P-09-066425-T
_ . Department: 26 (Probate)

ARAIUIRY ¢J L. ] / AT ¥ 3 . MR LR & ESLIcY )
» - - LI LI 'S £%
ASSETS PURSUAN D NKS 20.040, NKS 182.0° E}, AND NES 164.02! :

Date of Hearing: October 11, 2013
Time of Hearing: 9:30 a. m.

JACQUELINE M. MONTOYA (“Jacqueline®), as both an individual and also in her
| capacity as the trustee of the “MTC Living Trust” dated December 6, 1995, by and through

her counsel of record, JOSEPH J. POWELL, Esq., of THE RUSHFORTH FIRM, LTD., |-
25 || heveby respectfully seeks a declaration that ELEANOR C. AHERN, also known as Eleanor
26
27

28

Marguerite Connell Hartman, both individually and in her capacity as the trustee of “The
W.N. Connell and Marjorie T. Connell Living Trust” (“Trust”), dated Mey 18, 1972, is .

Page 1
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entitled to only a 35% proportion of all income generated from gas, oil, and mineral leages,
which are owned partially by the Trust and partially owned by another trust established by
Marjorie T. Connell and in turn a declaration that Jacqueline and her sister, KATHRYN A, |
BOUVIER (“Kathryn") are entitled to the other 65% proportionate share of the income

generated from these same gas, oil, and mineral leases. Jacqueline respectfully declaresas
follows:

A. OVERVIEW
Recently, Mrs, Ahern has asserted, without providing any logic or authority to
support such assertion, that she is entitled to 100% of the proceeds from the leases for
the Texas property and has refused to distribute the 65% proportion that has been

distributed to Jacqueline and Kathryn since Mrs. Connell's death in May of 2009, and
was previously distributed to Marjorie for the previous 29 years,

B. JURISDICTION OVER TRUST

B.1  This Court already has jurisdiction over “The 'W..N. Connell and Matjorie T,

|| Connell Living Trust”, dated May 18, 1972 (“Trust”) and in turn Ms. Ahern, Pursuanttothe

“Order Assuming Jurisdiction Over Trust, Confirm Trustee, and for Construction of and
Reform of Trust Instrument”, dated September 4, 2009, this Court assumed jurisdiction
over the Trust and confirmed Ms, Ahern as trustee of the Trust.

B.2 | Additionally, on information and belief, Ms. Ahern has continued to serve in
the role as trustee of the Trust from that point in time through the present. |

B.3 Thereis nothing that has been discovered after review of the court file which
indicates that any petition to remove this Court's jurisdiction over the Trust was ever filed
subsequent to the September 4, 2009 Order.

Page 2
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HE FCUSHFORTN FINM, LA,
Las Vegas, Nevada 89134-0514

C. BACKGROUND HISTORY

Ca  W.N. Connell, also known as William N, Connell, and Marjorie T. Connell

| C.2 By the express terms found on page one of the Trust instrument, the Trust
\ revoked and entirely replaced a previous trust that was executed by the Connells on
| |

| December 1, 1971, which was described as a “revocable living trust”.

C3 A copy of the Trust is attached hereto as Exhibit “A” and is hereby

C.5 After the death of the predeceased grantor, the Trust was to be divided into
1 two subtrusts, known respectively as “Trust No, 2" and “Trust No. 3".

C.6 In describing the subtrusts in general, yet not entirely completely precise

The Tyustee shall allocate to Trust No. 3 from the Decedent’s separate
property the fractional share of the said assets which is equal to the
maximum mavrital deduction allowed for federal estate tax purposes,
reduced by the total of any other amounts allowed under the Internal
Revenue Code as a Marital Deduction which are not a part of this trust
estate. In making the computations and allocations of the suid property to
Trust No. 3 as herein required, the determination of the character and

Page 3
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16

17 |
|

ownership of the said property and the value thereof shall be as finally
established for federal estate tax purposes. This distribution is being made

without regard to the death taxes payabie by reason of the Decedent’sdeath,
which taxes shall be paid from Trust No. 2 only.

As to the Texas property, and more precisely the acreage and accompanying

rights in minerals, gas, and oil on such acreage, which is the focus of this Petition, there is

certainly a reference to that land and those rights being Mr, Connell's separate property.
C.8 Asoutlined onschedule A for the Trust, which was executed the same dayas

the Trust, there is clear reference to real property in Upton County, Texas and ofl, gas, and |

mineral rights/leases being the separate property of Mr. Connell, A copy of Schedule A of
the Trust is attached hereto as Exhibit “B" and is hereby incorporated by this veference. |

C.9  W.N. Connell died on November 24, 1979. Mr. Connell died as a resident of
Boulder City, Nevada.

C.10 Therefore, Trust No. 3 became Marjorie's trust, meaning that she was frea to

| amend the provisions of it or to revoke it entirely as she saw fit. Specifically, Marjorie was

given a power of appointment over Trust No. 3.

C.a1  As to Trust No. 2, it became irrevocable upon Mr. Connell's death. The

| provisions of Trust No. 2 expressly state that all income generated from it shall be paid to

the “Residual Beneficiary” which was/is Ms. Ahern. As it relates to income distributions,
Trust No. 2 also contained the following statement: |

In the event that any of the real froperty located in Upton County, Texas,
as listed on the original Schedule “A” attached hereto, forms a part of the
corpus of this Trust, the Residual Beneficiary shall be paid an additional
payment from the income received from the Decedent’s half of the

community property, which forms apartofthe corpusafthis Trust fromthe
real property located in Upton County, Texas.

Ca2  Trust No. 2 also stated that “All other income received by this Trust shall be

Page 4
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Ca3 As to principal distributions from Trust No. 2, Marjorie, as the surviving
Trustor, had various powers over principal distributions.

| “Substitution of Trustee”, A copy of the "Substitution of Trustee” is attached hereto as
Exhibit “C” and is hereby incorporated by this reference. |

C.a5 The purpose of the “Substitution of Trustee” was to add Ms., Ahern as a co-

above-entitled Trust” in accordance with the terms of Trust No. 2,
C.16 On December 16, 1980, a state of Texas “Inheritance Tax Return—--Non-

24 Ca8  AFederal Estate Tax Return, Form 706, was also prepared and filed in 1980
25 | for Mr. Connell as well. In fact, the Form 706 was prepared prior to the Texas Return and
26 |

| accountant who calculated the applicable allocations, including the marital deduction

i

Page 5

AHERN 000808

AA 2471

Ci14 On May 6, 1980, Marjorie and Ms., Ahern executed a document titled

trustee with Mrs. Connell of the “separate property of W.N. Connell presently held in the H

\




‘FriE RUSHFORTH Firm, LTD.

Telephone: 70225545521 Fax: 7022554677
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percentage. Therefore, all of the intricate calculations, including the allocations between

{ Trust No. 2 and Trust No. 3, were done for purposes of the Form 706. Assuch, Mr. Knight
simply took those percentages from the Form 706 and in turn applied them to theappraised
] value of the surface and minerals in Upton County, Texas,

'3 | cannot be located, Despite the diligent efforts of Jacqueline to locate a copy of the Form

| ‘ 706 she has simply had no success in ﬁnding it. These efforts have included Jacqueline, in
15 | |
16 | her capacity as the personal representative of Marjorie's estate, making a request to the

17
18

19

20
21 | Court. Inaddition, toseeking a copy of the Form 706 directly from the IRS, Jacqueline has
!
spent numerous hours looking through all of the records that she has copies of, which has
included looking through storage sheds aund safe deposit boxes.

‘ Internal Revenue Service, After searching their records, the IRS informed J; acqueline that
|

| they were unable to locate a copy of the Form 706 that was filed. A copy of the letter from
the IRS which informed Jacqueline of this fact can be provided upon the request of this
1

C21  Despite not being able to locate a copy of the Form 706, as noted above, the

& & R &

proof of the figures reflected therein is evidenced by the those which were in turn reflected
27 on the Texas Return. Therefore, tha Texas Return is the only surviving document that can

28 || be used to establish the proof of the allocations between the No. 2 and No., 3 subtrusts,
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C22 Marjorie died on May 1, 2009, Marjorie died as a resident of Clark County,
Nevada, | |

C.23 Uptothedate of herdeath, Marjorie was receiving approximately 65% of the
E income generated by the various oil, gas, and mineral rights’ leases that had been signed
over the years from the time of Mr. Connell’s death. Therefore, she had been receiving
! distributions from these income sources for approximately 29 years. Atno time did Ms.

12 || C.24 Even Ms. Ahern's divorce documentation from 1984 acknowledges and
3 l documents the 65%/35% split. For purposes of privacy, such documentation can be

** I provided to this Court for in eamera review should this Court request i

restated on January 7, 2008.

15 |

16 | C.25 Inthe Last Will and Testament of Marjorie T. Connell, which was executed

17 J byMarjorieon January 7, 2008, which isattached hereto as Exhibit *E”and is incorporated

18 || herein by this reference, Marjorie exercised her power of appointment over Trust No. 3 of

19 | the Trust. Specifically, under section 4.1 of her Will, which was titled “Exercise of Power

20 ' |

o1 of Appointment Granted by William N. Connell”, Marjorie declared the following:

22 In the W.N. Connell and Marjorie T. Connell Living Trust dated May 18,
1972, Article Fifth Trust No. 3 Paragraph B(2) of the Trust, I was granted

23 l a testamentary power of appointment. I hereby exercise that power of
appointment and appoint the entire principal and the undistributed income

24 in Trust No. 3, if any, on my death to JACQUELINE MONTOYA and

25 KATHRYN ANNE BOUVIER to be distributed in trust in accordance with

~ the provisions of the MTC LIVING TRUST dated December 6, 10985, as
26 | |

C.26 To ensure that Marjorie's exercise of the power of appointment was
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C.27 Marjorie executed the MTC Living Trust on December 6, 1995. Mrs. Conneli |
subsequently executed a restatement of the MTC Living Trust on January 7, 2008. A copy
of the MTC Living Trust is attached heretoas Exhibit “G” and s incorporated herein by this

C28 Thecurrentbeneficiaries of the MTC Living Trustare Jacquelineand Kathryn,
| with Jacqueline serving as the sole trustee,

4 C.29 As noted above, on September 4, 2009, Ms. Ahern, as trustee of the Trust,
15
16 obtained the “Order Assuming Jurisdiction Over Trust, Confirm Trustee, and for

i Construction of and Reform of Trust Instrument”. As can be seen from the title of the

18 || Order, the Order had the effect of confirming the intended construction of Trust No. 2 in

19 [ compliance with the stated intent of Mr. Connell, while at the same time reforming Trust
20 |

21

No. 2.

22
23

C.30 AstoTrust No2,theOrder, in part, confirmed that following the death of Ms. -
Ahern, the beneficiaries of Trust No. 2 would be Jacqueline and Kathryn, in equal shares,

24 | The Order also had the effect of establishing that upon the resignation or incapacity of Ms,
25 |
26 {
27
28

Ahern that the trustee of Trust No, 2 would be Jacqueline, or, if she was unable to serve,
then Kathryn.

C.31  As will be detailed further herein, since Marjorie’s death, Jacqueline and
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Kathryn have been receiving approximately 65% of the income generated from the various

leases that have been signed regarding the Texas properties, with Ms, Ahern continuing to |
receive the remaining 35% as she has been for approximately the last 33 years.

D. PETITION FOR DECLARATORY RULING REGARDING INTERESTS IN TEXAS
PROPERTY AND INCOME GENERATED FROM LEASES

D.1  ThisPetitionisbrought pursuant toNRS 30.040,NRS 153.031(1)(e),and NRS
164.033(1)(a),

D.2  NRS 30.040 provides for the following:

1, Any person interested under a deed, written contract or other writings
constituting a contract, or whose rights, status or other legal relations are
ted by a statute, municipal ordinance, contractor franchise, may have
etermined any question of construction or validity arising under the
instrument, statute, ordinance, contract or franchise and obtain a
declaration of rights, status or other legal relations thereunder.

2. A maker or legal representative of a maker of a will, trust or other
writings constituting atestamentary instrument may have determined any
question of construction orvalidity arising under the instrument and obtain
a declaration of rights, status or other legal relations thereunder. Any
action for declaratory relief under this subsection may only be made ina

proceeding commenced pursuant to the provisions of title 12 or 13 of NRS,
as appropriate,

D.3 NRS153.031(1)(e) provides for the following:

1. A trustee or beneficiary may petition the court regarding any aspect of |
the affairs of the trust, including: d

(e) Ascertaining beneficiaries and determining to whom property is topass
or be delivered upon final or partial termination of the trust, to the extent.

not provided in the trust instrument;
D.4 NRS164.033(1)(a) provides for the following:

I;'dThe trustee or an interested person may petition the court.to enter an
order; |
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18

| in the range of $30,000 to each for Jacqueline and Kathryn. Therefore, as of the date of

| $100,000 each.

(c) If the trustee is in possession of, or holds titl
property or an interest in it is claimeé by another. e to, property and the

D.s Asstated outthe outset of this Petition, within the last few months Ms, Ahern
has asserted, without providing any logic or authority to support such assertion, that she
is entitled to 100% of the proceeds from the leases for the Texas property and has refused
to distribute the 65% proportion that has been distributed to Jacquelineand Kathrynsince

D.6  Specifically, Jacqueline and Kathryn have not received distributions for the
monthsofJuly, August, and Septemberof2013. Previousdistributionshadbeenaveraglng_

this filing, Jacqueline and Kathryn have experienced losses in excess of approximately

D.7 Asnoted, there hasbeen absolutely no explanation from Ms. Ahernasto why

: and under what authority she feels justified in undoing 33 years of precedent and now
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D.9 Therefore, Jacqueline and Kathryn are extremely perplexed as to what has
oceurred in Ms. Ahern’s mindset that would prompt her to believe that she is now entitled |

to 100% of the income from these leases despite 33 years of established precedent without
complaint or assertion of mistake.

D.10 Asestablished, theallocation of the 65%/35% split occurreda very longtime

10
1 Il Connell in which Marjorie was receiving 65% of the income, nor the past 4 years since

i improperly and to seek its redress. However, no such action was ever taken and no proof

| of mistake or error has ever been documented. Therefore, it must be determihed that the

'| D2 Even in the off chance that the allocation was not done with complete
25 ' precision, it is simply too late to question and rehash the issue, as returns have been filed
26 | .

and accepted and rights have become vested under numerous equitable principles. Justas

with statutes of limitations, or even with the offering of subscquently discovering a will of
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1 § adecedent years after a probate has been conducted and concluded, there simply becomes
a point in time when it is simply too late to seek redress of an issue.

D13 Astowhy Ms. Ahern has only recently chosen to assert that she is entitledto
100% of the income derived from the leases, only she herself knows the motivation behind

| this, However, the exponential increase in the value of the leases/royalties derived from
| them may have played a significant role in her unwarranted determination,

D4 Toget fuli appreciation of what has occurred here, and why the actions of Ms,

Ahern are so reprehensible and unacceptable, it is necessary to look back at the relevaht-
( factors that are at play and what has transpired over the last 33 years.

D.15 Marjorie managed the 1972 Connell Trust properties until herdeathin2009.

D.16 Around theyear2000, Marjorie's health began to fail. She was still a resident
of Las Vegas, as was Jacqueline. Marjorie requested that Jacqueline help her with the
| record keeping, deposits, and other aspects of managing the Texas oil and gas propertics.

In respecting Marjorie's instructions, Jacqueline checked the mail, kept the records, and
deposited the run checks. Matjorieand Ms. Ahern handled the leases and division orders,
and thesigning and copying of all documents. At notimedid, Jacqueline everactas trustee,
but instead she acted at the direction of Marjorie who was a co-trustee. Again, Jacqueline
was an &ide to her grandmother and acted at her grandmother's divection,

D.17 ‘The money from the 1972 Connell Trust continued to bedivided between Ms.
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1 |l included gathering the checks from the trust post office box and depositing them into an

account in the name of Marjorie Connell and Ms, Ahern, which has been a longstanding
account that was originally opened by Marjorie and Ms, Ahern in 1980. This account has
always been referred to and commonly known by the parties as the "oil and gas account.”

D.18 Assoonasall the income checks were in the bank from the various leases in
effect, at approximately the first of the month, Jacqueline would proceed to divide the J
| money, with 35% going to Ms. Ahern, and 65% golng to Marjorie. Following Marjorie’sl

D.19 As part of this process, Jacqueline routinely and faithfully put the financial
| recordson computer concerning theleasesand the associated businessexpensesintracking

| this information, allocated the money from the leases, and gave updates to Ms, Ahern and
| Kathryn,

D,20 Inrecenttimes,Jacqueline, with theassistance of other professionals, has put

in a tremendous amount of time and energy in negotiating new leases for the Texas |

23
24

25 | reviewed by professionals apecializing in the field, Jacqueline gave Ms. Ahern the original

26 |
27
28 || original and copies to Jacqueline. When production was developed in any well, Jacqueline

properties, which, as noted above, was a task that had previously been done by Marjorie,

Once the terms of a new lease, or the renewal of a previous lease, had been agreed upon and

documents and Ms. Ahern would sign them in the presence of a notary, and return the
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i would get the division order from the mail and deliverit to Ms. Ahern to besigned and then

returned the document to the oil and gas purchaser for payment,

D.21 Ouncetheproceedsfrom the variousleases were received and deposited in the
“oil and gas account”, Jacqueline divided the net income in the exact pemantages that they

had followed since 1980, Additionally, Jacqueline also dealt with an accountant in

California, Corey Haina of Fast Tax, who had done the income taxes for approximately 8 to
9 years for Marjorie, furnishing him with the 1099'& and Jacqueline's records reflect the

| amount of money received from each purchaser of the oil and gas. Following Marjorie's
| passing, Ms. Ahern was agreeable to continue to have Mr, Haina continue to prepare the

D.22 In addition to these tasks, Jacqueline also kept all of the check stubs aﬁd

totaled them at yearend for tax purposes. Jacqueline reconciled theincome with the 1099's
and gave all interested parties a three page summary at year end.

D.23 As a matter of habit, the only time Jacqueline did not issue 100% of the

income around the July runs so that there would be sufficient funds to pay the ad valorem

|| taxes due in Upton County, Texas when that bill was received in October, Ms. Ahern was

aware of this hold back for this purpose and verbally approved of such practice on multiple -

occasions, All expenses, income tax, accounting and legal fees, ad valorem taxes, and any

All expenditures were reported to Ms. Ahern annually on the year-end report from
Jaéqueline. So that there is no confusion as to what capacity Jacqueline was acting since
Marjorie’s passing, it is necessary to keep in mind that Jacqueiine has been serving as the
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1 I sale trustee of the MTC Trust aince Marjorie’s death.

2 |
. D.24 Asstated above, a significant increase in value derived from the leases, and
4 one in particular, occurred in 2012. In this time frame, a very lucrative lease was entered

into with Apache Corporation covering part of the property in Upton County, Texas, The

0

6 ‘ total bonus on this lease totaled in the millions, and Ms. Ahern, Jacqueline and Kathryn
7
8|

togetherreceived a total of $1.7 million, Thisbonus wasdivided in theusual 65%/35% ratio.
D.25 Thesigning oftheleaseleading tothe bonus occurredin approximately April

of2013. Onapproximately July 4*and July5® of 2013. a fair amount of time after the $1.7

11 || million bonus was received, without any warning or explanation, Ma, Ahern had the
12

O

10

post
office box closed where income checks generated by the leases were mailed to.

13 Additionally, at this same point in time, Ms. Ahern subsequently lnstructed thebank where

D.26 Themonthly payments fromthe income generated from theleases continued

tobe received from Ms. Ahern after the above actions were taken towards J acqueline and
{ Kathryn. The checks were smaller than they should have been and were distributed later
| than they had been when Jacqueline was making the distributions to each of the personal

accounts, However, as notéd above, all distributions stopped in July of 20 13, when no

| checks were received by cither Jacqueline or Kathryn.

D.27 Given the actions that were occurring, counsel based in Texas forJacqueline
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that Ms. Ahern was entitled to 100% of the income from the leases and that any further
distributions to Jacqueline and Kathryn wouid be gifts to them given by Ms, Ahern. To
cement this position, the June 2013 distributions to Jacqueline and Kathryn were smaller
than they otherwise should have been. On the depositslip with the checks it was noted that
theamounts were “gifts", Toreiterate, following the June 2013 distributions, no additional
distributions have been forthcoming to Jacqueline and Kathryn. |
D28 Asstated above, there is no justification for what is occurring and as such it
is crucial that this Court render an order declaring that Ms, Ahern has only a 35% interest
in the proceeds generated from the ofl, gas, mineral leases and that the remaining 65%

belongstothe MTCTrust. As established,a 65%/35% split has been occurring for 33 years
now and there is no reason nor justification for upsetting this long standing precedent and

practice, |

D.29 Therefore, Jacqueline respectfully requests that this Court takeall necessary
action and make such rulings as are appropriate to force the status quo back into place.

E. DAMAGES |

Jacquie and Kathryn have Incurred substantial attorney’s fees and costs in having
to seek this declaratory judgment based on the unwacranted actions of Ms. Ahern, Assuch,
Jacquie, on both her behaif and on behalf of Kathryn, hereby requests that this Court hold
Ms. Ahern responsible for the damages that she has triggered by her unjustifiable and
unwarranted actions. This request is made based on the provisions of NRS 153.031(3)(b),

‘based on the applicability of that provision through NRS 164.00s. However, the amount
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F. PRAYER
JACQUELINE M. MONTOYA hereby prays for an Order of this Court:
Fa  Declaring that:

(a)  ELEANOR C. AHERN, also known as Eleanor Marguerite Connell
Hartman, both individually and in her capacity as the trustee of “The W.N. Connell
and Marjorie T. Connell Living Trust”, dated May 18, 1972, is entitled to onlya 35%
proportion of all real property located in Upton County, Texas, including theincome
generated from gas, il, and mineral leases relating to such Upton County, Texas real
property; and

(b)  JACQUELINE M. MONTOYA, in her capacities as a beneficiary and
as the trustee of “MTC Living Trust” dated December 6, 1995, and in her capacity as
a beneficiary of the power of appointment exercised By Mmiofie T. Connell over
Trust No. 3 of the “The W.N. Connell and Marjorie T. Connell Living Trust”, dated
May 18, 1972, and KATHRYN A. BOUVIER, in her capacity asa beneficiary of the |
“MTC Living Trust” dated December 6, 1995, and in her capacityasa beneficiary of

the power of appointment exercised by Marjorie T. Connell over Trust No. 3 of the
“The W.N. Connell and Marjorie T. Connell Living Trust”, dated May 18, 1972, are

entitled to a 65% proportionate share of all income generated from gas, oil, and
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mineral leases relating to Upton County, Texas real property.

F.2  Granting such other and further relief as the Court shall deem appropriate,

Respectfully submim
THE RUSHFORTH FIRM, LTD,

=

JOSEPH J, POWELL
State Bar No, 8875
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NOV. 11. 2013 2:40PM

Moache

FACSIMILE

DATE:
TO:

COMPANY:
PHONE:
FAX:

SUBJECT:

[ urgent

Commeants:

11/11/2013

Eleanor Connell Hartman

WN & Marjorie T Connell Liv TR
0004557202

702-600-0214
432-683-8855

Case # P-09-086425-T

Ms. Hartman:

Per your request, my landman has asked that | fax the followIng letter/documentation we received from

[ rorReview [ Plesse Comment

FROM:

COMPANY:
PHONE:
FAX:
PAGES:

NO. 4841

Courtney Cooper

P,

]

Apache Corporation

713-286-6765

713-296-6453

22¢

() pigaseRepty T Piease Recycle

Ms. Jacqueline M. Montoya's attorney, Sean Guerrero, regarding Case #P-09-066425-T and the WN

Connell and Marjorle T. Conneli Living Trust.

Sincerely,

Courtney Cooper, DO! Analyst i}

(*The entire documentation that was sent to Apache also Included coples of the Trust Agreements for
the above mentioned Trust and for the MTC Living Trust dated 12/6/1995. If you would like copies of

these documents, please let me know.)

¥V APDECORPORATION 2D PSST Oif MY / SORE WO/ WOSDYUN, TX 7755400 THL (NDM-A0D)
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CooEr. Courtn_oz —————————————

Subject FW: Cause No. P-09-066425-T: In the Mattar of the W. N, Connell and Marjorie T.
Connell Living Trust

Attachments: 2013-09-27 Petition for Declaratory Judgment.pdf, W N & MARJORIE T CONNELL LIV
TR-0004557202 pdf

Fron: Sean Guerrero | mailto:sguament

Sem: Thursday, October 10, 2013 9:31

To: Cooper, Courtney

Subrject: re: Cause No. P-09-066425-T: In the Matter of the W, N. Conngll and Marjorie T. Connel Living Trust

Courtney,

Thank you for getting back to us. [ have attached a file-marked copy of the petition for your records. 1
appreciate your help and will provide any other information you might need. If you will confirm when Apache
places the royalty payments into suspense, | would also appreciate it. Please let me know if you have any
questions.

Thank you,

Sean Guerrero

Stubbeman, McRae, Sealy, Laughlin & Browder, Inc.
550 W. Texas, Suite 800

Midland, TX 79701 .

Phone: 432.682.1616

Fax:  432.682.4884

Confidentiality Notice: The information contained in this e-mail is legally privilcged end confidentinl information intended only for the use of e
intended vecipicats. I7you are not an intended recipient, and you have received this e-mail in efror, any revicw, dissemination, distribution or
copying is strictly prohibited. If you have received this c-mail in ¢rror, please nolify the sender immediatcly by rewm e-mail aed pamanesly detete
the copy you received. JRS circiilar 230 Notice: IRS Regulations require ihat we inform you that any U.S. federal tex advise contained in thix
commenicarion {ircleding any antachmants} is not intended 10 be used and may noy be wsed, for the praposes of (i) avoiding penaleies under the
Internal Revenwe Cods not ()promoning, markaring or recommending to another parfy and transection or tax-relaed matter{s).
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STUBBEMAN, MCRAL, SEALY, LAUGHLUIN & BROWDER, INC. e
ATTORKIYS AY LAW
S5 WESS TERAS AVENGE SATE £20 o .
MIDIAND, THKAS 79700
016830635
FACLIMILE 913 68].6504
m..:nwtww-imm 000 Wo.f J-O!
SUAN GUIRAEND ’
Deent Dlak 432.580.0142
ASDLCENSED v NTW M0
perrero B ivbbomanlielinen com .
000 1557 Re [
Sepiember 30,2013 (o 0 %
Viu fa I 3 4
and CHRRRE700) 3110 §002 5180 642
Apuche Corpomition
Attn; Division Order Dept.

2000 Post Oak Blvd, Suitc 1060
Houston, Texas 77056

Re: William aod Murjuric Cooaell Living Trus), Marjorie Connell and Elcanor
Hartman, Co Trustces

Owaocr Numbery: 47082
48572

'To Whom h May Conecrn:

I wrile on behalf of our clien, Jaqueline M. Montoya, individually und in her capacily as irustee
ol the MCT Living Trast, PlaintilV in Couse No. P-09.066425-1; In the Muiter of the W.N. Connell and
Marjorie T. Cunnell Living Truxt, dated May 18, 1972. The lawsvir referenced concerns oil and gas
royalty and imercsi payments inlo the W, N. Connell ind Marjoric T. Conneld Liviag Trust, Elcanor
Ahern, Trustee. | cnclose a copy of the liled pethion and confirmation of filing for your reference. We
will follow up with g filesmarked copy of the petition once we have received it.

f' Due to the dispute regarding the distribution of paymenis, a portion of which has been made by
your company. we nequest that Apsche Corporation hold in suspense all payments to the W. N. Connelt
and Marjori¢ T, Connell Living Trust until this lawsvit has been resolved. We request that you take sction
immediarcly so hut no funher payments are disiributed wintil this suit is resolved. Picase let me know if
you have any questions. We appreciaie vour cooperation mnd ook forward 1o working with you.

Yery iruly yours,

S

*130CT 3,446
SMG:mg
Enclosures
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E-Filing Detpils Page ! of 2

Dewilg of fiing!  Peation for Declaratary Axigment Regording Limited Ipterest of Trust Assets Rursuant 10 KRS 0040,
NRS 163.021(2 KE), ond RS 164.0X3(INA)

Filed in Case Number; P-09-086425-T

E-File ID: 4825009
Lead Fllo Slxa: 7436895 bytes
Dats Rled: 2013-09-27 13:33:35.0
Cuse Title: P-09-066425-T

Case Name: In the Matter of thz Trust of The W.N, Connell and Mariorts T, Connell Uving Trust, did Moy 18, 1972

Miiing Trtles Patition for Doclaratory Judpment Ragarding Limted interest of Trust Assets Fursuant to NRS 30.040, MRS
162,031 (), and KRS 164.003 1XA)

filing Type: €FO
Flier's Nama: Layne Rushionth
Filer's Emall: office@rushiorth, net
Actount Name: trushforth
Fiting Code: PET
Amaount: § 3,50
Court Fees $ 0.00
Card Pee: $0.00
Paymant: Fiing $til processing. Poyime™ not yat captured,
Comments!
Courtesy Caglast probate@rushionthiim.com
FAirm Namuoi The Rushforth Flrm, Ltd.
Your File Number: 7242/dld
Status: Submutted - (B)
Date Accapted:

Reviaw
Commaents:

Raviewear:

File Stampod
Copy:

Cover Document,
Documuants:

Leag Document:  Paifiton for Dectratory NOGMEsLodl 7436893 bes

Data Reference
10:

Credit Card Systam Response: VQECIFOMO54
Response: Reference:

hup:f/wizaet.wiznot.comVclarknv/DetailsSubmil.do?efilcid=4825009 912712013
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Tre Rusiroaty Foow, Lvo.
Tetrphone 702-2564952 7 Fae. TQM-25B-ASTY
85058 Hiliwsod Diive, Suite 100
Las Vegss, Nevada 881340514
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Etectronically Filed
08/27/2013 01:33:35 PM

PE . b s

THE RUSHFORTH FIRM, LTD.
JOSEPH J. POWELL

State Bar No. 8875

P. O, Box 371655

Las Vegas, NV 89137-1655
Telephone (702) 255-4552

fax: (702) 255-4677

e-mail: probate@rushforthfivm.com
Attorneys for Jaoqueline M. Montoya

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

In re the Matter of the

THE W.N, CONNELL and MARJORIE
T. CONNELL LIVING TRUST, dated
May 18, 1972

A non-testamentary trust. Case No.: P-09-066425-T
Department: 26 (Probate)

Date of Hearing: October 11, 2013
Time of Hearing: 9:30a. m.

JACQUELINE M. MONTOYA (“Jacqueline”), as both an individual and also in her
capacity as the trustee of the “MTC Living Trust” dated December 6, 1995, by and through
her counse! of record, JOSEPH J. POWELL, Esq., of THE RUSHFORTH FIRM, LTD.,
hereby respectfully seeks a declaration that ELEANOR C. AHERN, also known as Eleancr
Marguerite Connell Hartman, both individually and in her capacity as the trustee of “The
W.N. Connell and Marjorie T. Connell Living Trust’ ("Trust”), dated May 18, 1972, is
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Las Vegas, Novade 89134064

THE RusHrorTs Foaa, Lo,
Telaphone 702-335-4563 { Fax: T0R- 2654877
8505 Hillwood Drive, Suite 100

1 || entitled to only a 35% proportion of all income generated from gas, oil, and mineral leases,
2 | which are owned partially by the Trust and partially owned by another trust established by
3 Marjorie T. Connell and in turn a declaration that Jacqueline and her sister, KATHRYN A.

4
S

6 | generated from these same gas, oil, and mineral leases. Jacqueline respectfully declaresas
7 § follows:

10

11 || support such assertion, that she is entitled to 100% of the proceeds from the leases for
12 || the Texas property and has refused to distribute the 65% proportion that has been
13 | distributed to Jacqueline and Kathryn since Mrs. Connell’s death in May of 2009, and

14

15
16

17

19

21

g | OVEr the Trust end confirmed Ms. Ahern as trustee of the Trust,

23

24 1 the role as trustee of the Trust from that point in time through the present.

25
26
27

28 [ subsequent to the September 4, 2009 Order,

|

BOUVIER (“Kathryn”) are entitled to the other 65% proportionate share of the income |

A. OVERVIEW
Recently, Mrs. Ahern has asserted, without providing any logic or authority to

was previously distributed to Marjorie for the previous 29 years.
B. JURISDICTION OVER TRUST
B.:  This Court already has jurisdiction over “The W.N. Connell and Marjorie T.
Connell Living Trust”, dated May 18, 1972 (“Trust”) and in turn Ms. Ahern. Pursuant tothe
“Order Assuming Jurisdiction Over Trust, Confirm Trustee, and for Construction of and
Reform of Trust Instrument”, dated September 4, 2009, this Court assumed jurisdiction

B.2 Additionally, oninformation and belief, Ms. Ahern has continued to serve in

B.3 Thereis nothing that has been discovered after review of the court file theh
indicates that any petition to remove this Court’s jurisdiction over the Trust was ever filed

Page 2 |
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C. BACKGROUND HISTORY

C.1  W.N. Connell, also known as William N. Connell, and Marjotie T. Connell

C.2 By the express terms found on page one of the Trust instrument, the Trust
| revoked and entirely replaced a previous trust that was executed by the Connells on
December 1, 1971, which was described as a “revocable living trust”, ,
C.3 A copy of the Trust is attached hereto as Exhibit “A” and is hereby
incorporated by this reference. F
C.4 During the joint lifetimes of the Connells, all of the Trust assets were to be
administered as prescribed under “Trust No. 17, which was a general, undivided “pot” trust.
C.5 After the death of the predeceased grantor, the Trust was to be divided into

two subtrusts, known respectively as “Trust No, 2” and *Trust No. 3°.

C.6 In describing the subtrusts in general, yet not entirely completely precise

Tue RusHrortv Fisae, LT1D.
Teephont 102-285-48527 Faox T02-235-4077
8505 Hif\wood Drive, Suita 100
Les Vegas, Nsvada 88134-0614

The Trustee shall allocate to Trust No. 3 from the Decedent’s separate
property the fractional share of the said assets which is equal to the
maximum marital deduction allowed for federal estate tax purposes,
reduced by the total of any other amounts allowed under the Internal
Revenue Code as a Marital Deduction which are not a part of this trust
estate. In making the computations and allocations of the said property to
Trust No. 3 as herein required, the determination of the character and
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ownership of the said property and the value thereof shall be as finally
established for federal estate tax purposes. This distribution is being made
without regard to the death taxes payable by reason of the Decedent’sdeath,
which taxes shall be paid from Trust No. 2 only.

C.7 Asto the Texas property, and more precisely the acreage and accompanying
l rights in minerals, gas, and oil on such acreage, which is the focus of this Petition, there is

i ———

certainly a reference to that land and those rights being Mr. Connell’s separate property.
C.8 Asoutlined on schedule A for the Trust, which was executed the same day as

the Trust, there is clear reference to real property in Upton County, Texas and oil, gas, and
mineral rights/leases being the separate property of Mr. Connell. A copy of Schedule A of
the Trust is attached hereto as Exhibit “B” and is hercby incorporated by this reference.

C.9  W.N.Connell died on November 24, 1979, Mr, Connell died as a resident of
Boulder City, Nevada.

C.10 Therefore, Trust No. 3 became Marjorie's trust, meaning that she wag free to F

amend the provisions of it or to revoke it entirely as she saw fit. Specifically, Marjorie was
given a power of appointment over Trust No. 3.

C.11  As to Trust No. 2, it became irrevocable upon Mr. Connell’s death. The
provisions of Trust No. 2 expressly state thatall income generated from it shall be paid to
the "Residual Beneficiary” which was/is Ms. Ahern. As it relates to income distributions,

Trust No. 2 also contained the following statement:

In the event that any of the real property located in Upton County, Texas,
as listed on the original Schedule “A” attached hereto, forms a part of the
corpus of this Trust, the Residual Beneficiary shall be paid an additional
payment from the income received from the Decedent’s half of the
community property, which forms a part of the corpus of this Trust from the
real property located in Upton County, Texas.

C.12  Trust No. 2 also stated that “All other income received by this Trust shall be
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distributed to the Survivor”,
C.13 As to principal distributions from Trust No. 2, Marjorle, as the suxviving

Trustor, had various powers over principal distributions,

C.14 On May 6, 1980, Marjorie and Ms. Ahern executed a document titled
“Substitution of Trustes”. A copy of the “Substitution of Trustee” is attached hereto as
Exhibit “C” and is hereby incorporated by this reference.

C.15 The purpose of the “Substitution of Trustee” was to add Ms. Abemn as a co-
trustee with Mrs. Connell of the “separate property of W.N. Connell presently held in the
above-entitled Trust” in accordance with the terms of Trust No. 2.

v & 3 O tn & O WON

. b
- QO

b
»

C.16 On December 16, 1980, a state of Texas “Inheritance Tax Return--——Non-

&

Resident” was executed by the tax preparer, Darrell Knight of Darrell Knight Assoc. Inc.-PC,

b
S

out of Abflene, Texas, and Mrs. Connell, in her capacity as executrix of the Estate of Mr.
Connell, for Mr. Connell, A copy of the Texas Return is attached hereto as Exhibit *D" and
is hereby incorporated by this reference.

]
Qo

8508 Hillwood Drive, Suite 100
Les Veges, Nevads 881340514
&

b
o

C.17 Inthe schedules attached to the Texas Return, there is reference to land in

>

Upton County, Texas and also mineral rights on that same Jand being split in a proration
close to 65%/35% (the precise split was 64.493% and 35.507%), with the schedules
reflecting “ownership” by Marjorie of the Jarger amount and “ownership” by Ms. Ahern of

N
N S

N
[~

the smaller amount.
C.18 A Federal Estate Tax Return, Form 706, was also prepared and filed in 1980
for Mr. Connell as well. In fact, the Form 706 was prepared prior to the Texas Return and

s & R &8

was the hasis for the allocation and figures reflected on the Texas Retwru. Itwasa Nevada

3

accountant who calculated the applicable allocations, including the marital deduction

o
o
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percentage. Therefore, all of the intricate calculations, including the allocations between
Trust No. 2 and Trust No. 3, were done for purposes of the Form 706. Assuch, Mr. Knight
simply took those percentages from the Form 706 and in turn applied them to theappraised
value of the surface and minerals in Upton County, Texas.

C.19 Boththe Form706andthe Texas Return were submitted togethertoboth the
IRS and the state of Texas. A closing letter waslater received from the IRS approving of the
Form 706 and the amount that had been submitted as owing tax, Similarly, the State of
Texas, via the State Comptroller, also accepted the Texas Return as well. Copies ofboth of
those documents can be submitted upon request of this Court,

C.20 Unfortunately, a copy of the Form 706 that was filed for Mr. Connell's estate
cannot be located. Despite the diligent efforts of Jacqueline to locate a copy of the Form
706 she has simply had no success in finding it. These efforts have included Jacqueline, in
her capacity as the personal representative of Marjorie's estate, making a request to the
Internal Revenue Service. After searching their records, the IRS informed Jacqueline that
they were unable to locate a copy of the Form 706 that was filed. A copy of the letter from
the IRS which informed Jacqueline of this fact can be provided upon the request of this
Court. Inaddition, to seeking a copy of the Form 706 directly from the IRS, Jacqueline has
spent numerous hours looking through all of the records that she has copies of, which has
included looking through storage sheds and safe deposit boxes.

C.21 Despite not being able to locate a copy of the Form 706, as noted above, the
proof of the figures reflected therein is evidenced by the those which were in turn reflected
on the Texas Return. Therefore, the Texas Return is the only surviving document that can
be used to establish the proof of the allocations between the No. 2 and No. 3 subtrusts.
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C.22 Marjorie died on May 1, 2009. Marjorie died as a resident of Clark County,
Nevada,

C.23 Uptothedate of her death, Marjorie was receiving approximately 65% of the

h income generated by the various oil, gas, and mineral rights’ leases that had been signed

over the years from the time of Mr. Connell's death. Therefore, she had been receiving

distributions from these income sources for approximately 29 years. At no time did Ms.
Ahern ever dispute thatallocation of the income distributions between herself and Marjorie.
In fact, Ms. Ahern, in her capacity as & co-trustee of the Trust, signed every document,
including oil and gas leases, division orders, and tax returns, etc,

| C.24 Even Ms. Ahern’s divorce documentation from 1984 acknowledges and
documents the 65%/35% split. For purposes of privacy, such documentation can be
provided to this Court for in camera review should this Court request it.

C.25 Inthe Last Will and Testament of Marjorie T. Conzell, which was executed
by MarjorieonJanuary7, 2008, which is attached heretoas Exhibit “E” and is incorporated
herein by this reference, Marjorie exercised her power of appointment over Trust No, 3 of
the Trust. Specifically, under section 4.1 of her Will, which was titled “Exercise of Power
of Appointment Granted by William N, Connell”, Marjorie declared the following:

In the W.N. Connell and Marjorie T. Connell Living Trust dated May 18,
1972, Article Fifth Trust No, 3 Paragraph B(2) of the Trust, I was granted
a testamentary power of appointment. I hereby exercise that power of
appointment and appoint the entireprincipal and the undistributed income
in Trust No. 3, if any, on my death to JACQUELINE MONTOYA and
KATHRYN ANNE BOUVIER to be distributed in trust in accordance with
the provisions of the MTC LIVING TRUST dated December 6, 1995, as
restated on January 7, 2008.

C.26 To ensure that Marjorie's exercise of the powcr of appointment was
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recognized by Ms. Ahern, in her capacity as the now sole trustee of the Trust due to
Marjorie's passing, a letter dated May 21, 2009 was sent to Ms, Ahern by Marjorie’s estate
planning attorney, David A. Strauss, notifying her of the such action being taken by '
Marjorie under the terms of her Will. A copy of the Attorney Strauss’ letter to Ms. Ahern
is attached hereto as Exhibit “F” and is incorporated herein by this reference, |

C.27 Marjorie executed the MTC Living Trust on December 6,1995. Mrs, Connell
subseguently executed a restatement of the MTC Living Trust on January 7, 2008. A copy
of the MTC Living Trust is attached hereto as Exhibit “G” and isincorporated herein by this '
reference,

C.28 Thecurrent beneficiaries of the MTC Living Trust are Jacqueline and Kathryn,
with Jacqueline serving as the sole trustee.

C.29 As noted above, on September 4, 2009, Ms. Ahern, as trustee of the Trust,

obtained the “Order Assuming Jurisdiction Over Trust, Confirm Trustee, and for
Construction of and Reform of Trust Instrument™. As can be seen from the title of the
Order, the Order bad the effect of confirming the intended construction of Trust No. 2 in
compliance with the stated intent of Mr. Connell, while at the same time reforming Trust
No. 2. ‘

C.30 AstoTrust No2, the Order, in part, confirmed that following the death of Ms. f
Ahern, the beneficiaries of Trust No, 2 would be Jacqueline and Katbryn, in equal shares.
The Order also had the effect of establishing that upon the resigoation or incapacity of Ms.
Ahern that the trustee of Trust No. 2 would be Jacqueline, or, if she was unable to serve,
then Katbryn.

C.31 As will be detailed further herein, since Marjorie’s death, Jacqueline and
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1 | Kathryn have been receiving approximately 65% of the income generated from the various

2 ¥ leases that have been signed regarding the Texas properties, with Ms. Ahern continuing to

receive the remaining 35% as she has been for approximately the Jast 33 years.

: D. PETITION FOR DECLARATORY RULING REGARDING INTERRSTS IN TEXAS
PROPERTY AND INCOME GENERATED FROM LEASES

: D.1  ThisPetitionis brought pursuant to NRS 30.040, NRS153.031(1)(e), and NRS

g { 164.033(1)(a).

9 D.2  NRS 30.040 provides for the following:

10 1. Any person interested under a deed, written contract or other writings

1 constituting a contract, or whose rights, status or other legal relations are
affected by a statute, municipal ordinance, contract or franchise, may have

12 determined any question of construction or validity arising under the
instrument, statute, ordinance, contract or franchise and obtain a

131 declaration of rights, status or other legal relations thereunder.

Y4

15

2. A maker or legal representative of a maker of a will, trust or other
writings constituting a testamentary instrument may have determined any
question of construction orvalidity arising under the instrument and obtain
a declaration of rights, status or other legal relations thereunder. Any
17 action for declaratory relief under this subsection may only be made in a

proceeding commenced pursuant to the provisions of title 12 or 13 of NRS,
18 as appropriate.

19

20 D.3 NRS 153.031(1)(e) provides for the following:

21 1. A trustee or beneficiary may petition the court regarding any aspect of
22 the affairs of the trust, including:

(e) Ascertaining beneficiaries and determining towhom propertyis topass
= or be delivered upon final or partial termination of the trust, to the extent
24 not provided in the trust instrument;

25 D.4 NRS 164.033(1)(a) provides for the following:
26

2 1. The trustee or an interested person may petition the court to enter an
order:

Page 9

|

|

AHERN 000844

AA 2497



Trz RusHrort o, LYo,

Telaphone. 702-235-4852 ¢ Fax T02-285-4877

NOV. 11. 2013 2:42PM N0 4841 P 14

9505 Hitiwood Driva, Sulte 100
Las Vegas, Neveds 80134-0514

i

o @@ 9 O tn b W e

8 B SR E8ERBE 8 548 & B 8 3

(a) If the trustee is in possession of, or holds title to, property and the
property or an interest in it is claimed by another.

D.s Asstated outthe outset of this Petition, within the last fewmonths Ms. Ahern
has asserted, without providing any logic or authority to support such assertion, that she
is entitled to 100% of the proceeds from the leases for the Texas property and has refused
to distribute the 65% proportion that has been distributed to Jacqueline and Kathryn since
Mrs. Connell's death in May of 2009, and was previously distributed to Marjorie for the
previous 29 years.

D.6 Specifically, Jacqueline and Kathryn have not received distributions for the |
months of July, August, and September of 2013. Previous distributions had been averaging
in the range of $30,000 to each for Jacqueline and Kathryn. Therefore, as of the date of
this filing, Jacqueline and Kathryn have experienced losses in excess of approximately
$100,000 each.

D.7  Asnoted, there has been absolutely no explanation from Ms. Ahern as to why
and under what authority she feels justified in undoing 33 years of precedent and now !
believes that she is entitled t0 100% of the income from the leases. It seems as though the
only answer being offered by Ms. Ahern is "because”.

D.8  As noted above, the allocation of a 65%/35% of the ownership of the Texas
land and the Jeases involving the land, and more specifically what is actnally in the soil and
beneath it, was done in 1980, There i3 nothing to indicate that this allocation was done

improperly at the time that it was done. Furthermore, there were professionals advising
Marjorie as to how to accomplish this task as evidenced by the Form 706 as reflected in the

Texas Estate tax return,
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D.9 Therefore, Jacqueline and Kathryn ave extremely perplexed as to what has
occurred in Ms. Abern’s mindset that would prompt her to believe that she is now entitled
to 100% of the income from these leases despite 33 years of established precedent without
complaint or assertion of mistake.

D.10 Asestablished, the allocation of the 65%/35% split occurred a very long time
ago and under the supervision and expertise of professionals. There is absolutely nothing
to suggest that this allocation was inappropriately done in 1980 and Ms. Abern has never
once asserted anything to this effect, either during the 29 years following the death of Mr,

O 0O NN 00 b W

b
Q

Connell in which Marjorie was receiving 65% of the income, nor the past 4 years sinte
Marjorie’s death in which the 65% has been equally divided between Jacqueline and
Kathryn.

E & F &

D.11  Furthermore, this allocation was accepted by both the state of Texas, via the
Comptroller, and the IRS. I either entity felt that the allocation being made was being done

15
16 |
17 || improperly, thenboth of these entities would surely have voiced concern. Likewise,asaco-

18 [| trustee, Ms, Ahern had ample opportunity to voice a belief that the allocation was done
19 improperly and to seek its redress. However, no such action was ever taken and no proof
%0 of mistake or error has ever been documented. Therefore, it must be determined that the
allocation was properly made in 1980, which is why it is also logical that for the past 33

21

22
f
1 years the allocation has been accepted and followed by Ms. Ahern without incident.

23
24 D.12 Even in the off chance that the allocation was not done with complete
25 precision, it is simply too late to question and rehash the issue, as returns have been filed
26

27 and accepted and rights have become vested under numerous equitable principles. Justas

ag || with statutes of limitations, or even with the offering of subsequently discovering a will of
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1 1| adecedent years after a probate has been conducted and concluded, there simply becomes
21 a point in time when it i3 simply too late to seek redress of an issue.
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D.13 Asto why Ms. Ahern has only recently chosen to assert that she is entitled to
100% of the income derived from the leases, only she herself knows the motivation behind
this. However, the exponential increase in the value of the leases/royalties derived from
them may have played a significant role in her unwarranted determination.

D.14 Toget full appreciation of what has occurred here, and why the actions of Ms.
Ahern are so reprehensible and unacceptable, it is necessary to look back at the relevant
factors that are at play and what has transpired over the last 33 years.

D.15 Marjorie managed the 1972 Connell Trust properties until her death in 2009.
She did the active negotiating with oil companies and surface users and consulted other
relatives on decisions on the properties.

D.16 Around theyear 2000, Marjorie’s health began to fail. She was still a resident
of Las Vegas, as was Jacqueline. Marjorie requested that Jacqueline help her with the
record keeping, deposits, and other aspects of managing the Texas oil and gas properties.

In respecting Marjorie's instructions, Jacqueline checked the mail, kept the records, and
deposited the run checls. Marjorie and Ms. Ahern handled theleases and division orders,
and the signing and copying of all documents. At no time did, Jacquellne ever act as trustee,
but instead she acted at the direction of Marjorie who was a co-trustee. Again, Jaoqueline
| was an aide to her grandmother and acted at her grandmother’s direction.

D.17 Themoney from the 1972 Connell Trust continued to be divided between Ms,

Ahern and the MTC Living Trust in the same manter in which it had been divided since
1980; 65% and 35%. The routine administrative duties followed by Jacqueline each month
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included gathering the checks from the trust post office box and depositing them into an
account in the name of Marjorie Connell and Ms. Ahern, which has been longstanding
account that was originally opened by Marjorie and Ms, Ahern in 1980. This account has
always been referred to and commonly known by the parties as the "oil and gas acooumt.®

D.18  Assoon as all the income checks were in the bank from the various leases in
effect, at approximately the first of the month, Jacqueline would proceed to divide the
money, with 35% going to Ms. Ahern, and 65% going to Marjorie. Following Marjorie’s
passing, the 65% that previously went to Marjorie would now be divided between
Jacqueline and Kathryn equally. Within the first few days of each month, the two parties,
Ms. Ahern and Marjorie, which became thres parties at the death of Marjorte, were able to
rely on their share of the previous month's income from the various leases being reflected
in their own individual bank accounts.

D9 As part of this process, Jacqueline routinely and faithfully put the financial

17 || vecords on computer concerning the leases and the associated business expensesin tracking

18
19
20
21
22
23
24
25
26

27
28

!
!

I
|

this information, allocated the money from the leases, and gave updates to Ms. Ahern and
Kathryn.

D.20 Inrecenttimes, Jacqueline, with the assistance of other professionals, has put
in a tremendous amount of time and energy in negotiating new leases for the Texas
properties, which, as noted above, was a task that had previously been done by Marjorie.
Once the terms of a new lease, or the renewal of a previous lease, had been agreed upon and
reviewed by professionals specializing in the field, Jacqueline gave Ms. Ahern ihe original
documents und Ms. Ahern would sign them in the presence of a notary, and return the
original and copies to Jacqueline, When production was developed in any well, Jacqueline
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1 || would get the division order from the mail and deliver it to Ms, Ahern to be signed and thea
returned the document to the oil and ges purchaser for payment. : u

D.21 Oncetheproceeds from the various leases were received and deposited in the |
“oil and gas account”, Jaequeline divided the net income in the exact percentages that they

30
4
5
6 || had followed since 1980. Additionally, Jacqueline also dealt with an sccountant in
7 || California, Corey Haina of Fast Tax, who had done the income taxes for approximately 8 to

9 years for Marjorie, farnishing him with the 1099's and Jacqueline’s records reflect the

9
o amount of money recsived from each purchaser of the oil and gas. Following Maxjorie’s

11 || passing, Ms. Ahern was agreeable to continue to have Mr. Haina continue to prepare the
12 § necessary returns.

13 D.22 In addition to these tasks, Jacqueline also kept all of the check stubs and
14

15

totaled them at year end for tax purposes. Jacqueline reconciled the income withthe 1069's
and gave all interested parties a three page summary at year end.

17 D.23 As a matter of habit, the only time Jacqueline did not issue 100% of the |
18 || income from the oil and gas account was when she started withholding a percentage of the

19 | income around the July runs so that there would be sufficient funds to pay the ad valorem i

20
taxes due in Upton County, Texas when that bill was received in Octobex. Ms. Akern was

aware of this hold back for this purpose and verbally approved of such practice on multiple

21
22

a4 || occasions. All expenses, income tax, accounting and legal fees, ad valorem taxes, and any i
24 {1 miscellaneous expenses, such as office supplies, were dutifully deducted from distributions.
21 an expenditures were reported to Ms. Ahern annually on the year-end report from
26 Jacqueline. So that there ls no confusion as to what capacity Jacqueline was acting since

8 | Marjorie's passing, it is necessary to keep in mind that Jacqueline has been serving as the
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sole trustee of the MTC Trust since Marjorie’s death,

D.24 As stated above, a significant increase in value derived from the leases, and
one in particular, occurred in 2012. In this time frame, a very Jucrative Jease was entered
into with Apache Corporation covering part of the property in Upton County, Texas. The
total bonus on this lease totaled in the millions, and Ms. Ahern, Jacqueline ard Rathryn
together received atotal of $1.7 million. This bonus was divided in the usual 65%/35% ratio,

D.25 Thesigning of the lease leading to the bonus occurred in approximately April
of2013. Onapproximately July 4 and July 5* of 2013, a fair amount of time after the $1.7
million bonus was received, without any warning or explanation, Ms. Ahern had the post
office box closed where income checks generated by the leases were mailed to.
Additionally, at this same point intime, Ms. Ahern subsequently instructed the bank where
the “oil and gas” account was located to take no direction from Jacqueline and to refuse to
speak with her. For purposes of clarification, Jacqueline had been given signatory rights
on the account by Marjorie to act on her behalf and as such access to the funds of the
account to carry out the tasks that Jacqueline had performed at Marjorie's request, as has
been detailed above.

D.26 Themonthly paymentsfrom theincome generated from the leases continued
to be received from Ms, Ahern after the above actions were taken towards Jacqueline and
Kathryn. The checks were smaller than they should have been and were distributed later
than they had been when Jacqueline was making the distributions to each of the personal
accounts, However, as noted above, all distributions stopped in July of 2013, when no
checks were received by either Jacqueline or Kathryn.

D.27 Giventhe actions that were occurring, counscl based in Texas for Jacqueline
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and Kathryn contacted the Texas counsel for Ms. Ahern to attempt to get an understanding
of why Ms. Ahern was taking these actions. The explanation from Ms. Ahern’s counsel was
that Ms. Ahern was entitled to 100% of the income from the leases and that any further
distributions to Jacqueline and Kathryn would be gifts to them given by Ms, Abern. To
cement this position, the June 2013 distributions to Jacqueline and Kathryn were smaller
than they otherwise should have been. On the deposit slip with the checks it was noted that
the amounts were “gifts”. To reiterate, following the June 2013 distributions, noadditional
distributions have been forthcoming to Jacqueline and Kathryn.

D.28 As stated above, there is no justification for what is cecurring and as such it
is crucial that this Court render an order declaring that Ms. Ahern has only a 35% interest
in the proceeds generated from the oi, gas, mineral leases and that the remaining 65%
belongs tothe MTCTrust. Asestablished, a 65%/35% split has been occurring for 33 years
now and there is no reason nor justification for upsetting this long standing precedent and
practice.

D.29 Therefore, Jacqueline respectfully requests that this Court take all necessary
action and make such rulings as are appropriate to force the status quo back into place.

E. DAMAGES

Jacquie and Kathryn have incurred substantial attorney’s fees and costs in having |
to seek this declaratory judgmentbased on the unwarranted actions of Ms. Ahern. Assuch,
Jacquie, on both her behalf and on behalf of Kathryn, hereby requests that this Court hold '
Ms. Ahern responsible for the damages that she has triggered by her unjustifiable and
unwarranted actions. This request is made based on the provisions of NRS 153.031(3)(b),
based on the applicability of that provision through NRS 164.005. However, the amount
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of damages will be discussed and set forth in an additional related petition that will e filed
shortly hereafter. Therefore, for the sake of clarity, the request for damages is hereby made
and preserved, but topic will be addressed in great detail in a related petition 50 as not to
distract or confuse the straightforward declaration of rights and interests that is sought
berein.
F. PRAYER
JACQUELINE M. MONTQYA hereby praya for an Order of this Comrt:
F.a  Declaring that:
(a) ELEANOR C. AHERN, also known as Eleanor Marguerite Connell
Hartman, both individually and in her capacity as the trustee of “The W.N. Connell
and Marjorie T, Connell Living Trust®, dated May 18, 1972, is entitled to only a 35%
propottion of all real propertylocated in Upton County, Texas, including the income
generated from gas, oil, and mineral leases relating tosuch Upton County, Texas real
property; and
(b) JACQUELINE M. MONTOYA, in her capacities as a beneficiary and
as the trustee of “MTC Living Trust” dated December 6, 1995, and in her capacity as
a beneficiary of the power of appointment exercised by Marjorie T. Conrell over
Trust No. 3 of the “The W.N. Connell and Marjorie T. Connell Living Trust”, dated
May 18, 1972, and KATHRYN A. BOUVIER, in her capacity as a beneficiary of the
“MTC Living Trust” dated December 6, 1995, and in her capacity as a beneficiary of
the power of appointment exercised by Marjorie T. Connell over Trust No. 3 of the
"“The W.N. Connell and Marjorie T. Connell Living Trust”, dated May 18, 1972, are
entitled to o 65% proportionate share of all income generated from gas, oil, and
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mineral leases relating to Upton County, Texas real property.

F.2  Granting such other and further relief as the Court shall deem appropriate,

Respectfully submitted,
THE RUSHFORTH FIRM, LTD.

S

JOSEPH J, POWELL
State Bar No. 8875
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gamettaking

certliled publlc accountants

2600 Pase ¢ Vsrds Parkwoy
Sulte 250

Henderson, NY 89074
(702) 433-1040

Fox (702) 433-3449

October 15,2014

Eleanor Connell Hartman Ahern, Trustee
c/o Jeffrey Burr, LTD.

2600 Paseo Verde Parkway, Suite 200
Henderson, NV 89074

Re: The W.N. Connell and Matjorie T, Connell Living Trust
Dear Ms, Ahern,

I have been provided with Wells Fargo bank statements for the above referenced Trust from
November 2013 through September 2014, Deposits representing payments for oil, gas, mineral
and interest royalties and surface rents durlng this time total $1,600,476,46, An additional
royalty deposit was made Monday October 13, 2014 in the amount of $1,965.87, This would
make the total deposits representing payments for oil, gas, mineral and interest royalties and
surface rents to the Trust from November 12, 2013, (the date of the hearing), through the date of

Attached to this letter is a letter from Wells Fargo Bank indicating that there is $1,306,649.72 in
Trust bank accounts as of Qctober 14, 2014, This amount exceeds the 65% of oil, gas, mineral
and interest royalties and surface rents required to be held in the Trust accounts according to the
court order filed January 6, 2014, The amount that would represent 65% of $1,602,442.33 is
$1,041,587.51,

Regards,

Shawn D, King,
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Date!

To:

Qctober 15, 2014

ELEANOR M AHERN
8635 W SAHARA AVE # 549
LAS VEGAS, NV, 89117

Regarding Gustomer: '

W N CONNELL AND MARJORIE T CONNELL 1672 TRUST
8636 W SAHARA AVE ¥ 548
LAS VEGAS, NV, 89117

To Whom It Mey Concerm:

This letter Is verification that the customer hamed above has an accaunt with Wells Fargo,
This aceount number ending in was apened 06/29/2012 and has a current batance of
$1,306,648,72,

If you nead deposit information, refer to the cusiomer named above. The aggount holder can
provide deposit information from thelr monthiy statements,

if you ha';/e any guestions please call us at 1-800-TO-WELLS {1-800-869-3557). Phone Bankers

are avallable to assist you 24 hours a day, 7 days & waek,

slnoareisf:j

2

JEKF REY T GOOK
Reglonal Private Banker
nmisr id; 433583

(702) 662-6764

© 2010 Wells Fargo Bank, N.A, Afl rights reservad, Member FOIC.
DSG4236 (710 126971)

AHERN 000601
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VIDEO-RECORDED DEPOSITION OF JACQUELINE M. MONTOYA

VOLUME I

TAKEN ON TUESDAY, JANUARY 6, 2015

TAKEN AT 9:11 A.M.

TAKEN AT MARQUIS AURBACH COFFING

10001 PARK RUN DRIVE

LAS VEGAS, NEVADA 89145
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ROUGH DRAFT TRANSCRIPT DISCLAIMER AGREEMENT

This rough draft transcript has been requested
in the form of an ASCII file. This uncertifie
transcript is available only to counsel who order a
certified original transcript or a certified copy of
the proceedings.

This rough draft transcript is for use only by
counsel and their in-office personnel. It may not be
reproduced or distributed to any other party. It may
not be used to impeach or contradict the certified
original transcript. It is not intended to be quoted in
any pleading or filed with any court.

This rough draft transcript is not a certified
official record. It may contain untranslated or
mistranslated material. It may at times appear
nonsensical. It may contain misspellings. It may
contain incorrect punctuation.

There will be discrepancies between the rough
draft and the certified original transcript, as the
rough draft transcript has not been completely edited,
proofread, corrected, finalized, indexed, bound or
certified. There will be a discrepancy in page numbers
appearing in the rough draft transcript and the
certified final transcript.

_ Your acceptance of this rough draft transcript
1S your agreement to abide by all the rules and

limitations described above for use of this rough draft
transcript.
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Kindergarten through fourth grade.

And what grade would they be in now?

ho R & B

Fifth and sixth we've home schooled.

Q. Fifth and sixth. And what private school did
they go to?

A. Originally they were at Mountain Vview Lutheran,
and then after that they were at a very small school
named Journey.

Q. Here in Las Vegas?

A. Uh-huh, yes.

Q. What approximately was their annual tuition at
Mountain View Lutheran?

A. Mountain View was -- oh, my goodness, I don't
know. I could maybe give you an estimate. It was maybe
around 3600 per child.

Q. Per year?

A. Uh-huh.

Q. And what about Journey?
11

A. I think Journey was 4,000 -- actually, I'm
going to say 6,000 per child.

Q. Per year?

A. Yes.

Q. So how old were your twin boys when you were
working at the wynn in 20107 Around seven?

A. I think they were six years old when I
retired.

Q. And they were attending school full time at
six years old?

A. They were attending, yeah, yes, they were.

Page 9
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Q. Now, when 1is the last time that your twin boys

visited with their grandmother, Eleanor Ahern?

A. It was July 6th of 2012, just before she
disappeared from our Tlives.

Q. And what was the occasion?

A. She had invited us over for lunch. She was
running late. She asked me if I would get Tunch. T
did. She asked me if I'd bring the movie. I did.

And we watched a movie and had lunch at her house, her
house on Elton.

Q. Elton, E-L-T-0-N?

A. Correct.

Q. Did there ever come a time prior to July 6th,

2012 when you decided that your mother should not be

lTeft alone with your twin boys?

A. Yes,.

Q. And when was that?

A. I don't know that I have a date for you. I
could -- I could explain to you why I chose that, but
I don't have a date. It might have been -- gosh, she
chose not to spend her birthday with us, and she chose
not to spend Mother's Day with us. It might have been

right after May 15th -- actually, I'm sorry, it was

May -- right around there I had a conversation with her

about her behavior and what was happening, and May 12th,

May 15th, somewhere around there.
Q. 1In 20127
A. 2012.
Q. And what was your reasoning of not feeling

comfortable letting her watch your twin boys alone?
Page 10
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witness is following her counsel's direction of
reading through the entire petition before answering my
question.

THE WITNESS: Without reading everything
because I don't want to make the day last for 15 hours
just for me to read this, but I would say that in
September we were -- we had just finished meeting with
my mom in Texas, and we had attempted to do mediation

with her, and we had come back, and I had met with Joey,

27

and I believe, if memory serves me correctly, we were
asking the court to make a decision on the interest of
what percent we owned versus my mother.

BY MS. WAKAYAMA:

of the o0il income?

Uh-huh.

In Upton County, Texas?

Uh-huh.

Yes?

Yes.

o r O r O r L

So you initiated litigation against your
mother, Eleanor Ahern, to recover potentially the
65 percent in oil income; correct?

A. Correct.

Q. And eventually your sister Kathryn Bouvier
joined in the Titigation against your mother, too:
correct?

A. Correct.

Q. Wwhat 1is your understanding of why your sister
Kathryn waited to join in the litigation?

Page 23

AA 2515



21
22
23
24
25

© 0 N O DA W N R

NN RN NN R R H e
G B W N R O W 0 N & V1 A W N R O

Montoya Rough Draft Part 1.txt
A. Actually, you re asking me something that

happened about a year ago. I believe we understood that

she needed representation as well.

Q. So your sister was involved and had knowledge

of this petition for declaratory judgment at the time?

A. Yeah, she had got to see everything that I
saw.

Q. And is it a fair statement to say that since
the Tast visit with their grandmother was in -- was on
July 6th, 2012, that since this Titigation started,
your children have not seen their grandmother at all;
correct?

A. Sadly, no.

Q. 1Is that a correct statement?

A. That 1is correct.

Q. Now, describe for me your relationship --

A. May I correct that, because they did see her
in court one day. I don't know if that's what you're
alluding to. It wasn't a family gathering or anything

that was on a positive nature, but my children did see

her in court. It might have been February 17th of this

year. I'm not sure if that's the right date, but I
believe that is.
Q. Of Tlast year, 20147
I'm sorry. Yeah, 2014.
So you brought your children to court?

we did.

o r o

In relation to this Tlitigation?
A. No. It was really so that they could see

their grandmother. My hope was that when she walked
Page 24
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on this application?

A. I do.

Q. Did you sign your mother's name there?

A. Absolutely not. That's my mom's signature.

Q. So when you were added as a signatory on
the bank account for the oil rights, was this the first
time that you had discovered the value of the 0il rights
and the flowing income?

A. I don't know that that question makes sense,
because to me I don't know that it was a value that was
perceived at the time. I knew my grandmother needed
help, and I helped her.

Keep in mind, too, now with my experience in
business more, I know now that there's an extreme value
or at least there was before the reduction in the o1l
prices recently. During that time checks were not what
they were in the last two years. They were maybe 2,000,

3,000 a month at the most.

46

So if you're asking if I recognized that as a
huge amount of income, no, I don't remember doing that.
I don't remember it being something that I perceived as
being a huge -- a huge value. I just remember 1t being
my grandmother's business and my mother's business and
heTlping them.

Q. My question is a little differently.

A. Okay.

Q. Wwhen was the first time that you discovered
the value of the 0il rights and the income generated
from the oil rights?

Page 39
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A. The value of the oil rights?

Q. And --
A. Probably when I -- probably, and I don't even
know the year that it happened, 2006.

MR. POWELL: Let me just interject. Are you
asking --

MS. WAKAYAMA: No, Joey, I'm sorry, no
gratuitous comments here. You can state your objection
for the record.

MR, POWELL: Okay. 1I'm going to object as to
an ambiguous and vague question. I'd like clarification
on what we're talking about in terms of oil rights and
valuation.

BY MS. WAKAYAMA:
47

Q. Did you understand my question?
A. I understand what you said. I'm going to
try and answer properly.

The year that I think that I recognized that
there was a value to the family business was I believe
in 2006 or '7 when my mom and my grandmother signed
a division order that they paid a bonus, and I don’'t
remember now what the bonus was. It might have been
around 300,000. But I remember feeling really happy for
my mom and grandmother that their business was doing
well.

Q. So 1in 1999 when you were added as a signer
of the bank account for the oil and gas income, is it
your testimony that at that time you did not understand
the value of the income being generated?

A. Oh, I saw the checks. I don't want you to
Page 40
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think that I'm stupid by any means. I saw the checks
come in, and there was a value. But to understand
the amounts, the checks were maybe at the most 3,000 a
month, which is strong, but it wasn't my money. It was
their money.

Q. But you understood what the income was being
generated?

A. Sure. I said 3,000 a month was coming 1in or

8,000 or whatever that amount was.
48

Q. Did you know prior to being added as a
signatory on the oil and gas bank account the income
that was being received by the trust?

A. Did I know exact amounts, no. I remember my
mom and grandmother would briefly talk about things.

So as children you hear those things. I knew we had a
family business. I knew my grandfather -- his mother
had purchased the property. I knew that they had
moved to Midland, but I didn't know -- I didn't know
the business. I just had heard through the family.

Q. Is it a fair statement that you had a better
idea of the family business and the income that was
being generated from the o0il rights when you were added
as a signatory on the bank account in 19997

A. Not being added as a signatory but seeing the
checks come in, I would have a better understanding of
what the business would have a value to.

Q. In 19997

A. From 1999 moving forward, yes.

Q. So what was the approximate yearly income that
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was being generated from the oil rights in Upton County,

Texas in 1999 and continuing to 20097 You mentioned
$3,000 a month; correct?
A. Yeah, I'm -- I'm thinking that there was

somewhere between 3- to 8,000, maybe. I think 8,000 is

49

on the high mark.

Q. Per month?

A. Per month.

Q. Wwhen did you notice that there was a
significant increase in the o0il income from the $3,0007
Do you recall what year?

A. As the oil prices went up, obviously, the
income checks went up, but everything happens 1in a very
slow manner. It wasn't one day we would receive 3,000
and then the next day 300,000. So it wasn't a direct
change 1like that. It was a very slow increase.

I do remember one day I was driving to work.
It was after my grandmother had passed. It was, I don't
know, August, September of 2009, maybe in there, and I
called my mom and said, I just picked up the checks and
you're going to be so excited because I think it was
Apache had just come 1in, and it was 58,000. And I said,
"Mom, you are going to be so excited that we just got
58,000 -- I cannot believe it -~ just from one company.”
And we were both very excited with that.

Q. For the month, 58,000 for that month?

A. For one month, right.

Q. And about how many companies were paying
royalty checks 1in August or September of 2009 1in

addition to Apache?
Page 42

AA 2520



O 00 ~N O U1 R W

N NN N NN B R B B R R R B B B
Vi A W N B O W 0N W A W N MO

1

Montoya Rough Draft Part 1.txt

64

really high. I don't know what salary he earned. 1I
do know that he has shared with me recently that he and
my mom had only 500 or $560 in their savings account
upon his divorce.

So I don't know -- that doesn't allude to me
that they were wealthy. To me they were young people
trying to make a Tiving with kids and buying property
and getting kind of over their head is what I kind of
assumed from listening to them.

Q. When you were growing up as a child, did you
ever observe your parents fighting about money? was
money a problem?

A. Never.

Q. Is it your understanding that your mother's
second husband, Mr. Ahern, was a wealthy man?

A. Yes,

Q. In fact, he was the founder of Ahern Rentals:
correct?

A. Correct.

Q. How was your relationship with Mr. Ahern?

A. I adored him.

Q. So you had a good relationship?

A. A well-respected man, yes. I liked him very
much.

Q. would you say that Mr. Ahern was a generous

65

man?

A. You know, honestly, I didn't live at home
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in those years. So I don't know on their day-to-day

relationship together if he was generous with her or
not.

I know that my mother traded some property
that her parents had given her on Bonanza 1in order
to have a house with John Ahern out off of Four Views.
I wasn't 1iving there so I don't know all of those
circumstances. I know that my mom at one time said
she had traded this property so she could have this
acreage with him.

Q. Would it be a fair statement that as a result
of your mother's marriage to Mr. Ahern, she was wealthy
separate and apart from the oil income?

A. No, I don't think so. I never got the
feeling that my mom had so much that she would be
considered wealthy. I think I always Tooked at her as
being comfortable. If she wanted to take a trip, she
took a trip. If she wanted to buy a car, she bought a
car. I never -- I never intimately knew her finances,
and she never really discussed them intimately with me.

Q. Would you say that your mom lived a more
comfortable Tifestyle compared to your grandmother?

A. Yes,
66

Q. Did your grandmother Marjorie Connell work for
a living after your grandfather passed away?

A. No.

Q. She did not?

A. No, she didn't. He passed away in 1979;
right? Yeah, 1979.

No, she didn’t work after that. I don't
Page 56
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85

of Decedent's separate property?

A. Something he owned before he went 1into the
marriage.

Q. And possibly listed it on Schedule "A";
correct?

A. Possibly. I don't know.

Q. oOkay. If you turn to Article 4, the
hext page, Bate AHERN 000247, titled "Trust No. 2,"
Section B, are you there?

A. I am.

Q. Section B states, "All income received by this
Trust from the separate property of the Decedent shall
be paid to the Residual Beneficiary.”

Did I read that correctly?

A. You did.

Q. Do you have any understanding of who the
residual beneficiary is referenced here?

A. Since you're talking about Trust No. 2, that
would have been my mom.

Q. Eleanor Ahern?

A. Because it's only under Trust No. 2, right.

Q. Section B goes on to specifically identify
the Upton County real property and oil income; correct?

A. Section B goes on -~ I'm sorry.

MR. WARNICK: Repeat that. I'm sorry, you
36

said Section B.
MS. WAKAYAMA: Section B of Article Fourth

Page 73
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that's my objection.

MS. WAKAYAMA: I'm asking what the
understanding is.

Q. And so if you understand the question, you can

answer 1it.

And if you want to -- if you want me to pass
the witness and you want to straighten anything out
with relation to the document, then I'l]l give you that

opportunity.
97

MR. WARNICK: Right now?

MS. WAKAYAMA: At the end.

Okay. So let me go ahead and go back to the
question. Wwould you mind reading that, please.

(Record read as follows:

"So based on that understanding, is

it correct that even if your mother dies
before your grandmother, your grandmother is
still not entitled to the income your mother
was otherwise receiving under Trust No. 2,
instead, the income will go to you and your
sister as Jiving children; correct?")

THE WITNESS: Truly, I don't know how to
answer that without just saying that this is under
Trust 2, which would be my mother's income. This s
not, in my understanding, the whole Trust. So I would
have to beg to allow the experienced people in my 1ife
to advise me what that means.

BY MS. WAKAYAMA:
Q. So under Trust No. 2, Section B, second
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paragraph, 1is it your understanding that 1in the event

that your mother predeceases your grandmother, that
your mother's rights to receive income under Trust
No. 2, you don't know who the beneficiaries would then

be according to this document; correct?
98

A. No, this document states her Tiving children.

Q. So you would agree with that statement, then,
it would go to the 1iving children?

A. That's all I can state is just what the words
state, because I don't know -- I'm not an attorney so
I'm sorry, I don't have your job.

Q. ©Okay. And so then it goes on to say that
"to or for the benefit of her Tiving children," which
we just discussed, "and the issue of any deceased child
by right of representation; or in the event she dies
without Tiving issue” -- do you understand 1iving issue
to be children?

A. I can assume that from the words, yes.

Q. Okay.
-- "her income," referring to the residual
beneficiary -- would you agree with the reference
to "her" --
A. Okay.
Q. -~ "income rights hereunder shall become those

of the Survivor."
Did I read that correctly?
A. You did read it correctly.
Q. And 1it's your understanding that the survivor
was Marjorie Connell, your grandmother; correct?

A. That's my understanding.
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A. Overseeing Trusts 2 and 3.

Q. Okay.

A. David had explained to me that that was not
what was happening so I wanted to make sure that the
writing was correct.

Q. Now, how did you know that your Nanna, as you
reference in your e-mail, Marjorie Connell, did not want
Eleanor Ahern to oversee both Trusts No. 2 and No. 37

A. I just shared that with you that David was our
attorney --

Q. I understand you said David, but my question
is how did you know that your Nanhna didn't want that?

A. Because David sat with me after the -- after

her death and explained to me where the clarification
117

needed to be, why we were referring my mom to Brian
Steadman of Solomon, and what the goal was. It was
about what David had suggested we do.

Q. So your reference in your e-mail, Exhibit I,
where it says, "Also, page 16 seems to communicate that
my mom will oversee both trusts which I know Nanna did

"

not want,"” 1s it your testimony, just so I have it
right, that your understanding came from David Straus
and not directly from your grandmother?

A. Right. David shared with me what she had
included for my sister and I.

He also had shared with me something along the

Tines that by sending her to have the reformation done,
she couldn't marry or give away -- somewhere 1in there

his language had said something Tike that -- and he was

alluding to the relationships that my mother had had,
Page 100
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and by referring her, this would clear up any of those
issues.

Q. So is it your understanding, based on your
conversation with David Straus, that your mom was only
the co-trustee over Trust No. 27

A. That's what I understand, I bhelieve.

MS. WAKAYAMA: Counsel, do you guys want to
take a break for Tunch and reconvene --

MR. POWELL: Yeah.

118

MR. WARNICK: How much more do you have for
today?

MS. WAKAYAMA: Quite a bit.

MR. WARNICK: Quite a bit?

MS. WAKAYAMA: Quite a bit. Unless -- it's up
to you, unless you want to power through, but I know it
can be taxing.

THE WITNESS: Wwhatever, I'm fine. whatever
you want to do.

MS. WAKAYAMA: Wwhy don't we take a break.

MR. POWELL: We should probably take lunch.

THE WITNESS: Yeah.

MR. POWELL: 1It's already close to 12:00, and
we've already been doing this for close to three hours.
what time do you want to reconvene?

MS. WAKAYAMA: 1:00 o’clock sound good --

MR. POWELL: Yeah.

MS. WAKAYAMA: -- or do you guys need more
time?

MR. POWELL: No, that's fine. Okay. It
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156
3010, I see that.
-- "3010," okay.
Uh-huh.

o O P

So according to the IRS letters that we just
looked at, it appears that Trust No. 2 EIN number ends
in 7338; correct?

A. I see that.

Q. And Trust No. 3's EIN number ends in 3010;
correct?

A. I see that.

MS. WAKAYAMA: Let's go to Exhibit O.
(whereupon, Exhibit 0 was marked
for identification.)

BY MS. WAKAYAMA:

Q. Do you recognize these bookkeeping records
dated 1994, 1995 and 19997

A. I do, but I don't recognize the "Redacted”
word, but that may or may not have been here.

Q. That's fair enough. 1I'11 represent to you
that our firm did redact those just for privacy purposes
and what was filed with the Court.

A. oOkay.

Q. Okay. But other than the "Redacted," do you
recognize these records?

A. Yes,
157

Q. And what exactly are these records?
A. This looks 1ike the cover page of my
grandmother's ledger where she would note +income.
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Q. So 1is this your grandmother's handwriting?

A. It is.

Q. Now, 1in each of these records, it identifies
the Trust number as Trust No. 2's for the Texas Upton
County rights; correct?

A. Uh-huh.

MR. POWELL: Objection. Wwhere are we talking?
I'm unclear where that is requested.

MS. WAKAYAMA: Sure. I'm on AHERN 000340.
It's the first page of this exhibit.

MR. POWELL: Okay.
BY MS. WAKAYAMA:

Q. And you had answered the question. You
understood where I was looking at?

A. You're just referencing 7338; is that what
you're saying?

Q. Let's be clear. So if we go to the first page
of this exhibit, it's dated 1994; correct?

A. Ccorrect.

Q. And right below the handwritten "Page 1" has
"Redacted 7338 - Trust Number"; correct?

A. I see that.
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228

Q. But 1in April of 2012, didn't you testify
earlier that you were having concerns about your mother?
A. This was when she started acting strange.

This was the day when I left her house, April of 2012 --

April 4th of 2012, and I went out to dinner with my
husband, and she sent me a text or a phone call or a
voicemail -- I can't remember what -- and it said in a
very strange voice, not my mom, "I want the lease; bring
it to me." I was like, that is so strange, that 1is not
how my mom talks.

So I sent her an e-mail back, which I have
copies of -- I don't know if I shared them, but I can --
and it said, "Mom, I think I'm going out to dinner,"”
something like that, "here's the lease." So I had it
attached through the e-mail and sent it to her so if she
wanted to read it all night long, she could.

The next morning when it was supposed to be
signed, I got a phone call from Jeff Johnston stating,
"what's the deal with your mom?"

I said, "I have no idea what's going on with
my mom. what are you alluding to?"

He says, "well, your mom refuses to sign,

and she sent a text or a fax," and she sent me maybe a
voicemail -- I don't remember specifically -- saying,

"I'm not signing this; I need to go through every point;
229

you're no longer allowed to talk to my daughter," and
made me feel Tike I was a criminal.

Page 49

AA 2530



O 0 ~N & v Bow

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

~N o AW N

Montoya Rough Draft Part 2.txt _
So I said, "Jeff, I have no idea what's going

on, let me try and reach her."

And my mom refused to answer phone calls,
refused to respond back, refused texts. So I had no
idea what was going on.

I learned from Jim walton that she spent the
next two days going over the Jease, every single
paragraph, which I understand now why she did 1it, but
at the time I didn't. And then she inevitably signed
it, and then a day later she sent me a text saying,
"Thinking of you, praying for you, and love you," and
I was very confused by her behavior.

So this was the breaking point of our
relationship, you know, in her pocket $568,000 hroke her
from her daughter. So when you say I testified earlier,
I did not testify earlier that prior to April 2012 we
had any issues. I didn't know that we had any issues.
She obviously had issues. I didn't.

we just got back from a ski trip 1in
February 14th of 2012 where she went with me on a
ski trip, and we had a wonderful time as far as I was
concerned. So I don't know how you can allude to the

fact that I testified that we had issues by this point.
230

I didn't do that.

Q. Wwhat did you do when you experienced, as you
said, confused emotions with your mother around the time
this lease was executed?

A. I could do nothing. I did nothing. I
attempted to reach cut to her. She wouldn't answer

doors. She wouldn't respond to phone calls. So I
Page 50
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couldn't do anything. I had to wait until she decided
that she would respond.

And when I got that strange text saying, "I'm
praying for you” or "I'm thinking of you today"” and
"You bring a smile” or "You make me happy" or something.
It was the strangest text to receive after such a
strange behavior.

I waited a few days, and then I went to her
house, and her caregiver was there because she had
a broken Tleg, and I sat down, and I talked to her.

And I said, "I have no idea why you behave this way.
I don't understand."

Q. So she did answer the door?

A. She didn't answer the door. I basically
walked in. It wasn't locked.

Q. oOkay. And what was your conversation?

A. I said, "I cannot believe you did this to me.

I can't believe that you would treat me like this. I am
231

confused."

And she said, "well, all I wanted was for you
to Tet me read it."

And I said to her, "I would hope that you
would have said that in our month-Tong of conversations
before you were due to sign it. If you wanted to read
it, then you should have asked me to read it in a 30-day
or whatever it was, 45-day negotiation period that you
were in the hospital. You should have asked me for
that.™

And she said, "I'm so sorry. I won't do this
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again. I apologize. I'11 send a Tetter to Jeff and

Mozelle and the Cowdens and apologize for my behavior.

And I said, "Mom, it's now, whatever we were,
15 days after it. I said, "That's not necessary. You
don't need to do it," but I'm just -- I was really hurt
by 1t.

And she ended up sending a letter anyway,
and it was strange. Everything was strange about the
letter.

I can't explain what she was doing or why she
did it, and this was the cusp of the deterioration of
our family.

Q. So let me ask you this question: After your

conversation with your mom about, you know, 1f you just
232

wanted to read it, you could have told me that, and I
would have let you read it, and the fact that you came
to her house with a notary public asking her to sign
the 011 and gas lease documents to close the Apache
deal, what would you conclude in relation to who was
authorized to sign the Apache deal?

A. Wwhat do you mean, what would I conclude?

Q. If somebody came to you and said, I need
you to sign this closing document with the Apache deal,
here's a notary, you got to sign this in front of the
notary, and you sign it --

A. Right.

Q. -- what would vou conclude? would you
conclude that you're the only authorized signer?

A. Because I didn't separate interests, I suppose

at the time she was the authorized signer, and I knew
Page 52
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this, I'm going to send it over to her."

At the time my mom and I were great so I
never took this to be a big deal. It was an error, and
now she's using it as some horrendous issue.

Q. You agreed in January 20137

A. I'm sorry, no. We weren't great in January
'13. I'm sorry, when he sent it to me, he sent me the
Tetter, and I knew that she had already signed it. 1I'm
sorry. Correction.

Q. And can you turnh back to the letter, Ahern,
000467, it says, "When I pulled the file to get you a

"

copy, I saw that was not correct,”" in reference to you
signing the lease?

A. CcCorrect.
246

Q. "Obviously, you need to execute the lease.
I have enclosed a new lease for you to sign and return a
copy to me. Sorry for the oversight. I don't remember
the circumstances.”

Did I read that correctly?

A. You did.

Q. Now, would you agree with me that upon
your grandmother's death in May of 2009, Trust No. 2
comprised of the entire family Connell trust?

A. Trust No. 2 comprised of the entire family
connell Trust, when my grandmother died?

Q. Right.

A. I don't -- I don't -- I don't think so. I
don't know because my understanding, again, from David,
was that my grandmother, upon her passing, had already

executed her -- exercised her Power of Appointment.
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Q. Correct, under Trust No. 3; right?
A. Right.
Q. So if the power of Appointment was exercised
for Trust No. 3 to the MTC Living Trust --
A. Correct.

Q. -- upon your grandmother's death in May of

A. Right.

Q. Would you then agree with me that the family
247

connell Trust, the only Trust that comprised of the
family Connell trust was there for Trust No. 27?

A. I don't know how to answer that, because
I think that's very legal terminology, and I have
attorneys for that.

My understanding is that my mom is in control
of Trust No. 2 and the MTC is now Trust No. 3. That's
my understanding. I don't know if I'm answering your
question.

Q. But that's your understanding?

A. That's my understanding.

Q. So in his Tetter, January 30th, 2013, would
you agree that Jim walton is recognizing that the lessor
is Trust No. 2 in relation to the Upton County, Texas,
property?

MR. POWELL: Objection. calls for
speculation.

THE WITNESS: Wwell, I think it just stated
that I don't know that Jim was completely aware of the
trusts. I think I said that 10 minutes ago. I don't
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think he had intimate knowledge of the trusts so I don't

know that. You would have to ask him.
BY MS. WAKAYAMA:
Q. This 1is definitely from his letter,

recognizing that you're not the authorized signer;

248

correct?

A. cCorrect.

Q. And you testified that Jim walton let you know
that he was going to correct the lease agreement and
have your mother sign; correct?

A. Yes, I remember him saying something to that,
"Jacquie, you're not supposed to sign this" or "Yyou
didn't sign it" or "You weren't supposed to sign it,"
something to that effect.

Q. And do you recall roughly when that was?

A No, I don't.

Q. Sometime in 2013, January?

A. It was either January or December of the year
prior. I don't know.

Q. Did you ever tell him, "well, wait a minute,
you have to understand that I am an authorized signer
now, because Trust No. 3 is now encompassed in the MTC

T

Living Trust,” and this is a correct lease?

A. He and I had conversations about that. 3Jim
and I talk often, not once a month, but we're friends
with the family, and he and his wife and I talk and
Kathy talks. So we're very friendly and very open with
each other.

I don't know that I had that conversation

that we own 65 percent, but I know that he's aware that
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to keep on top of everything.

And then I don't remember what month i1t was --
it was just before we met -- 2013, September of 2013,
we were meeting to mediate in Texas, and Jeff Johnston

requested documents.
255

So my sister flew down, and we went through
our old kind of shed where a Tot of my grandmother's
paperwork was being held. My mom and my sister had
gathered all the paperwork so I wasn't completely
familiar with how much she had.

They had gathered it up from my grandmother's
house, and we organized it at my house. So my sister
and I went through it, and we actually found two more
boxes that we shipped down to that attorney's office,
and then she gave it to Jeff.

Q. So every single check that you did see or
review that was issued from the Apache Royalty Account,
is it fair to say that it was issued to the order of the
family Trust?

A. The wW.N. Connell --

Q Right.

A. -- and Marjorie T. Connell, yes.

Q. Not the MTC Living Trust; correct?

A. cCorrect.

Q. And all of the royalty checks that were issued
by the Apache Corporation after the 2012 leases were
finalized, were all paid to the family Trust; correct?

A. correct.

Q. If you continued -- let me back up.

who received these checks, to your knowledge,
Page 72
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CONNELL AND MARJORIE T.
CONNELL LIVING TRUST, DATED
MAY 18, 1972,

ELEANOR C. AHERN A/K/A
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Addendum To Petition To Compel Trustee
To Distribute Accrued Income And Future
Income From Oil, Gas, And Mineral Leases 03/06/14 4 AA 736-748
And Declaration Of The Applicability Of The
Doctrine Of Laches
Affidavit Of Service (Motion For Leave To 01/13/15 12 AA 2646-2647
Amend)
Ameqded Certificate Of Mailing (Motion To 03/20/14 5 AA 10861087
Dismiss)
Amended Notice Of Appeal 07/29/15 17 AA 3602-3613
Answer Of Trustee Eleanor C. Ahern To
Jacqueline M. Montoya’s Petition For
Declaratory Judgment Regarding Limited
Interest Of Trust Assets Pursuant To NRS 02/10/14 3 AA 609-627
30.040, NRS 153.031(E), And NRS
164.033(1)(A) And Counterclaims Against
Jacqueline M. Montoya
Brief Regarding Accounting, Fiduciary
Duties And Trust Administration Filed Under | 03/13/15 | 14-15 | AA 2926-3192
Seal
];r:;el:f Regarding Pending Issues Filed Under 03/12/15 13 AA 2891.2925
Cert1ﬁcat§ Of Mailing (Petition For 03/28/14 5 AA 1149-1150
Construction)
Certificate Of Mailing (Petition For 09/27/13 1 AA 205-206
Declaratory Judgment)
Certlﬁc.ate Qf Mailing (Petition For 03/31/14 5 AA 1151-1152
Determination)
Certificate Of Mailing (Petition To Assume) 08/17/09 1 AA 62-63
Certificate Of Mailing (Petition To Compel) 12/03/13 2 AA 302-303
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Certificate Of Mailing (Petition To Compel)

03/06/14

AA 749-750

Certificate Of Mailing (Response To
Objection)

05/08/14

AA 1430-1431

Certificate Of Mailing Regarding Opposition
Of Eleanor C. Ahern To Jacqueline M.
Montoya’s Petition For Construction And
Effect Of Probate Court Order

05/12/14

AA 1533

Court Minutes Hearing Motion to Dismiss
01/14/14

01/14/14

AA 579-580

Court Minutes Re All Pending Motions
05/13/14

05/13/14

AA 1534-1536

Court Minutes Re Bench Trial

02/18/14

AA 672

Court Minutes Re Evidentiary Hearing On
Pending Motions 01/30/15

01/30/15

12

AA 2687-2689

Eleanor C. Ahern’s (1) Reply In Support Of
Eleanor C. Ahern’s Motion To Dismiss
Petition For Declaratory Judgment For
Failure To State Of Claim Upon Which
Relief Can Be Granted; (2) Opposition To
Countermotion Of Kathryn A. Bouvier And
Jacqueline M. Montoya For Summary
Judgment On Petition For Declaratory
Judgment, For Damages, And Assessment Of
Penalties And For Other Relief; And (3)
Reply In Support Of Countermotion For
Summary Judgment

01/09/15

11

AA 2362-2540

Errata To Objection Of Trustee Eleanor C.
Ahern To Jacqueline M. Montoya’s Petition
And Addendum To Petition To Compel
Trustee To Distribute Accrued Income And
Future Income From Oil, Gas, And Mineral
Leases And Declaration Of The Applicability
Of The Doctrine Of Laches

05/07/14

AA 1153-1164

il
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Filed
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Motion For Leave To Amend Pleadings Of
Jacqueline M. Montoya And Kathryn A.
Bouvier For Claims, Defenses, Damages And
Assessment Of Penalties, And For Other
Relief Against Eleanor Connell Hartman
Ahern

01/12/15

12

AA 2635-2645

Motion In Support Of Award Of Attorney’s
Fees And Costs

04/01/15

16

AA 3276-3406

Motion To Dismiss And Motion To Strike
Counterclaims Raised By Eleanor C. Ahern
Pursuant To NRCP 15 And NRCP 12(B)

02/14/14

AA 667-671

Motion To Dismiss Counterclaims Of
Eleanor C. Ahern

03/18/14

AA 1058-1085

Motion To Dismiss Petition For Declaratory
Judgment Regarding Limited Interest Of
Trust Assets Pursuant To NRS 30.040, NRS
153.031(E), And NRS 164.033(1)(A) For
Failure To State A Claim Upon Which Relief
Can Be Granted Per NRCP 12(B)(5)

10/09/14

AA 1617-1756

Notice Of Appeal

07/31/14

AA 1615-1616

Notice Of Appeal

05/18/15

17

AA 3570-3601

Notice Of Appeal Regarding Order Appoint
New Temporary Trustee

04/07/15

16

AA 3411-3417

Notice Of Entry Of Order (Appointing New
Temporary Trustee)

04/06/15

16

AA 3407-3410

Notice of Entry of Order and Stipulation and
Order to File Under Seal

02/17/15

13

AA 2886-2890

Notice Of Entry Of Order Compelling
Eleanor Ahern To Turn Over Trust Records
To Acting Successor Trustee

04/24/15

16

AA 3471-3474

Notice Of Entry Of Order Confirming Acting
Successor Trustee

04/24/15

16

AA 3475-3478

il
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Filed
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Notice Of Entry Of Order On Summary
Judgment

04/17/15

16

AA 3435-3454

Notice Of Entry Of Order Regarding The
Accounting, Breach Of Fiduciary Duty
Claims And Award Of Attorney Fees

04/20/15

16

AA 3464-3470

Notice Of Entry Of Order: Re Pending
Motions And Scheduling

07/08/14

AA 1605-1614

Notice Of Hearing On Petition For
Declaratory Judgment Regarding Limited
Interest Of Trust Assets Pursuant To NRS
30.040, NRS 153.031(1)(E), And NRS
164.033(1)(A)

09/27/13

AA 203-204

Objection Of Trustee Eleanor C. Ahern To
Jacqueline M. Montoya’s Petition To Compel
Trustee To Distribute Accrued Income And
Future Income Received From Oil, Gas, And
Mineral Leases And Declaration Of The
Applicability Of The Doctrine Of Laches

01/03/14

2-3

AA 326-560

Objection Of Trustee Eleanor C. Ahern To
Jacqueline M. Montoya’s Petition And
Addendum To Petition To Compel Trustee
To Distribute Accrued Income And Future
Income From Oil, Gas, And Mineral Leases
And Declaration Of The Applicability Of The
Doctrine Of Laches

03/13/14

4-5

AA 751-1057

Objection To Motion To Dismiss Petition For
Declaratory Judgment Regarding Limited
Interest Of Trust Assets Pursuant To NRS
30.040, NRS 153.031(E), And NRS
164.033(1)(A) For Failure To State A Claim
Upon Which Relief Can Be Granted Per
NRCP 12(B)(5)

12/11/13

AA 304-325

v
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Filed
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Omnibus Opposition To (1) Petition For
Determination Of Construction And
Interpretation Of Language Relating To Trust
No. 2 And (2) Petition For Construction And
Effect Of Probate Court Order; And
Countermotion For Summary Judgment

01/02/15

9-11

AA 1850-2361

Opposition Of Eleanor C. Ahern To
Jacqueline M. Montoya’s Petition For
Construction And Effect Of Probate Court
Order

05/12/14

AA 1432-1532

Opposition Of Eleanor C. Ahern To Motion
To Dismiss Counterclaims Of Eleanor C.
Ahern

05/07/14

AA 1165-1386

Opposition To Eleanor C. Ahern’s Motion To
Dismiss Petition For Declaratory Judgment
For Failure To State A Claim Upon Which
Relief Can Be Granted; And, Countermotion
Of Kathryn A. Bouvier And Jacqueline M.
Montoya For Summary Judgment On Petition
For Declaratory Judgment, For Damages And
Assessment Of Penalties, And For Other
Relief

12/23/14

AA 1757-1849

Opposition To Motion For Leave To Amend
Pleadings

01/27/15

12

AA 2673-2686

Opposition To Motion In Support Of Award
Of Attorney’s Fees And Costs

05/04/15

16

AA 3479-3497

Order Appointing New Temporary Trustee

04/01/15

15

AA 3274-3275

Order Compelling Eleanor Ahern To Turn
Over Trust Records To Acting Successor
Trustee

04/20/15

16

AA 3460-3461

Order Confirming Acting Successor Trustee

04/20/15

16

AA 3462-3463
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Filed
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Order Regarding The Accounting, Breach Of
Fiduciary Duty Claims And Award Of
Attorney Fees

04/20/15

16

AA 3455-3459

Order: Re Pending Motions And Scheduling

07/07/14

AA 1597-1604

Petition For Construction And Effect Of
Probate Court Order

03/26/14

AA 1088-1127

Petition For Declaratory Judgment Regarding
Limited Interest Of Trust Assets Pursuant To
NRS 30.040, NRS 153.031(1)(E), And NRS
164.033(1)(A)

09/27/13

AA 64-200

Petition For Determination Of Construction
And Interpretation Of Language Relating To
Trust No. 2

03/27/14

AA 1130-1146

Petition To Assume Jurisdiction Over Trust;
Confirm Trustee; And Construe And Reform
Trust

08/17/09

AA 1-61

Petition To Compel Trustee To Distribute
Accrued Income And Future Income
Received From Oil, Gas, And Mineral Leases
And Declaration Of The Applicability Of The
Doctrine Of Laches

12/03/13

AA 277-299

Petition To Compel Trustee To Distribute
Accrued Income And Future Income From
Oil, Gas, And Mineral Leases And
Declaration Of The Applicability Of The
Doctrine Of Laches

03/06/14

AA 713-735

Pre-Trial Memorandum

02/11/14

AA 628-666

Recorder’s Transcript Motions Hearing
01/14/14

01/24/14

AA 581-608

Recorder’s Transcript Of Proceedings Civil
Bench Trial — Day 1 02/18/14

02/26/14

AA 673-712
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Reply In Support Of Countermotion Of
Kathryn A. Bouvier And Jacqueline M.
Montoya For Summary Judgment On Petition
For Declaratory Judgment, For Damages And
Assessment Of Penalties, And For Other
Relief; And, Opposition To Eleanor’s
Countermotion For Summary Of Judgment

01/09/15

12

AA 2541-2588

Reply In Support Of Motion For Award Of
Attorney’s Fees And Costs And Supplement
To Motion In Support Of Award Of
Attorney’s Fees And Costs

05/08/15

17

AA 3498-3531

Response To Objection Of Eleanor C. Ahern
To Jacqueline M. Montoya’s Petition And
Addendum To Petition To Compel Trustee
To Distribute Accrued Income And Future
Income From Oil, Gas, And Mineral Leases
And Declaration Of The Applicability Of The
Doctrine Of Laches

05/08/14

AA 1387-1429

Response To Objection Of Trustee Eleanor
C. Ahern To Jacqueline M. Montoya’s
Petition To Compel Trustee To Distribute
Accrued Income And Future Income
Received From Oil, Gas, And Mineral Leases
And Declaration Of The Applicability Of The
Doctrine Of Laches

01/09/14

AA 561-578

Second Supplement To Brief Regarding
Pending Issues Filed Under Seal

03/19/15

15

AA 3267-3273

Summary Judgment

04/16/15

16

AA 3418-3434

Supplement To Brief Regarding Accounting,
Fiduciary Duties And Trust Administration
Filed Under Seal

03/18/15

15

AA 3253-3266

Supplement To Brief Regarding Pending
Issues Filed Under Seal

03/18/15

15

AA 3193-3252
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Supplement To Motion To Amend Pleadings

01/20/15

12

AA 2648-2672

Supplement To Reply In Support Of
Countermotion Of Kathryn A. Bouvier And
Jacqueline M. Montoya For Summary
Judgment On Petition For Declaratory
Judgment, For Damages, And Assessment Of
Penalties, And For Other Relief; And,
Opposition To Eleanor’s Countermotion For
Summary Judgment

01/12/15

12

AA 2589-2634

Sur-Reply To Montoya And Bouvier’s Reply
In Support Of Motion For Award Of
Attorneys’ Fees And Costs

05/12/15

17

AA 3532-3536

Transcript Of Proceedings Hearing On
Petition For Declaratory Judgment Regarding
Limited Interest Of Trust Assets Pursuant To
NRS 30.040, NRS 153.031(1)(E), And NRS
164.033(1)(A) 11/12/13

12/06/13

AA 207-276

Transcript Of Proceedings Motion For
Attorney Fees 05/13/15

06/12/15

17

AA 3537-3569

Transcript Of Proceedings: Hearing 01/30/15

03/02/15

13

AA 2690-2885

Transcript Re: All Pending Motions 05/13/14

05/20/14

AA 1537-1596

Verification For Petition For Construction
And Effect Of Probate Court Order

03/26/14

AA 1128-1129

Verification For Petition For Declaratory
Judgment Regarding Limited Interest Of
Trust Assets Pursuant To NRS 30.040, NRS
153.031(1)(E), And NRS 164.033(1)(A)

09/27/13

AA 201-202

Verification For Petition For Determination
Of Construction And Interpretation Of
Language Relating To Trust No. 2

03/27/14

AA 1147-1148
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IN THE SUPREME COURT OF THE STATE OF NEVADA

*

IN THE MATTER OF: THE W.N.
CONNELL AND MARJORIE T.
CONNELL LIVING TRUST, DATED
MAY 18, 1972,

ELEANOR C. AHERN A/K/A
ELEANOR CONNELL HARTMAN
AHERN,

Appellant,
VSs.

JACQUELINE M. MONTOYA; AND
KATHRYN A. BOUVIER,

Respondents.

%k

Supreme Court No.: 66231
Consolidated with: 67782, 68046

District Court Case No.:
P-09-066425-T

Appeal from the Eighth Judicial
District Court, The Honorable Gloria
Sturman Presiding

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that I am an employee of Brownstein Hyatt Farber

Schreck, LLP, and pursuant to NRAP 25(c) and (d), I caused a true and correct copy

of the foregoing APPELLANT’S APPENDIX (Volume 11 of 17) (Pages AA

2313-2540) by using the Court’s Electronic Filing System on November 20, 2015,

upon the following:

WHITNEY B. WARNICK, ESQ.
ALBRIGHT, STODDARD,
WARNICK & ALBRIGHT

801 South Rancho Drive, Suite D-4
Las Vegas, NV 89106

Attorneys for Kathryn A. Bouvier

JOSEPH J. POWELL, ESQ.

THE RUSHFORTH FIRM, LTD.

P.O. Box 371655

Las Vegas, NV 89137-1655

Attorneys for Jacqueline M. Montoya
and Kathryn A. Bouvier
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I hereby certify that on November 20, 2015, I served a copy of this document

by mailing a true and correct copy, postage prepaid, via U.S. Mail, addressed to the

following:

MICHAEL K. WALL, ESQ.
HUTCHISON & STEFFEN, LLC
10080 West Alta Drive, Suite 200

Las Vegas, NV 89145

Attorneys for Fredrick P. Waid, Court-
appointed Trustee

/s/ Erin Parcells
an employee of Brownstein Hyatt Farber Schreck, LLLP
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ADDENDUM TO:

OIL AND GAS LEASE

Replace addresses in paragraph 33 Notices on Page 14.
SIGNED 4-4-2012

Notices to Lessor and Lessee(s), respectfully, shall be addressed as follows:
If to Lessor:

Eleanor C. Hartman, Individually and as Trustee of the
W. N. Connell and Marjorie T. Connell

Living Trust under Trust Agreement dated May 18, 1972
8635 West Sahara Avenue, #549
The Lakes, Nevada 89117-5858

If to Lessee:
Apache Corporation 303 Veterans Airpark Lane, Suite 3000 Midland, Texas 79705

LESSEE LESSOR
APACHE CORPORATION

7:% /ﬁé&i: av:&mﬁﬂﬂm A &W@/M
(_ NAME.M Tt lee

Title: ATTORNEY /N FALT Eleanor C. Hartman, Individually and as Trustee of the

W. N. Connell and Marjorie T. Connell
Living Trust Agreement dated May 18, 1972
8635 West Sahara Avenue, #549

State of TEXAS The Lakes, Nevada 89117-5858
County of MIDLAND
NO’I‘ARY Nevada
The fm;sgoing instrument was acknowledged before me l a.
this 10™ day of July, 2012, by Timothy R. Custer, Attorney 45.? (]
In Fact of Apache Corporation, a Delaware corporation, on , 5 °Nm¢ss A‘-_k;w u_)‘ﬂ.‘:[ ._,,-_-(,
behalf of said corporation. \
. &:aw_hm.. 3 Mumm(.o.ol.q A

%@zﬁ@u Elearor ¢, Hoxtraar

Notary Public in and for the State of Texas

Printed Name of Notary:Me lgca. L.. Dimit W

My commission expires: __4/@lon3 _ Mo“(?'w*/ BRY [1e

foRi i;‘-: Notory Public Stoto ¢f Nevado
GBS No. 00-50668-)
&S/ My oppt. up.Mnrdn.?NG

MELISSA L. DIMIT

Notary Pubiic
STATE OF TEXAS
Comm. E. Sop. 09, 2013
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OIL AND GAS LEASE

STATE OF TEXAS
COUNTY OF UPTON

«“x n up

THIS AGREEMENT, mads and entered into as of the 4% day of April, 2012, by and
between the undersigned pasty or parties designated ss Lessor on the signature page of this Lease
(such party ar parties hereinafter called “Lessor”) and the undersigned party or parties designated
as Lessee on the sigrature pages of this Lease (such party or parties hereinafier calied “Lesses™),

1. Dsfinitinns. Muudinmmsgﬂwfollommmmmmmﬂwmmnms
set forth below:

A, “commence o well”, “commencement of a well”, “commence actual drilling
operations™, “commencement of actual drilling operations”, “actua) driiting” or “actual drilling of
a well™ shall be deemed 1o accur at such time as there has been erected on the leased premises at the
location for the well, a derrick, 8 rig and machinery capable of diilling to the base of the objective
formatien, the well has been “spudded-in” and the machirery for drilling is rotating under power,

B.  “completion™or“completionofawell" shall bedeemed 1o cecuron (i) the date which
is ninety (50) days afier the production easing and/or liner has been run in the hole, () the date
which is ninety (90) days sfter total depth of the well In question has been reached, or (ili) the date

indicated in the completion report for the well which is filed with the Railroad Commission,
whichever is the earliest date, )

C.  The date of abandonment of a dry hole is the date indicated on the Texas Ratiroad

Commission plugging report for the well or thirty (30) days after total depth is reached, whichever
ia the carlier date, :

D.  ‘“production”, “producing”, “production in paying quantities®, “commercial
production”, “production in commercial quantities™, “producing in paying quantities® and
“producing in commercial quaniities” shall have the same meaning for purposes of this Lease,
namely production in quantities suffictent to yield a retum to the holders of the working interest
excluding scverance laxes, in excess of operating ¢expenses, royaltics and expenses of equipment
beyond the wellhaad and costs including depreciation of assels (“depreciation of assets” shall be the
actual loss of falr merket value of salvable equipment on the leased premises during the relevant
period), even though drilling costs may never be recouped by working interest owners, The review
period for purposes of determining whether production is ir. paying or commerelal quantitics shall
be one hundred twenty (120) conseculive days. Thers shall be no review period when praduction

ceases. Produstion In less than paying or commercial quantitics shall never be considered as
production for purposes of this Lease,

E.  ‘“opentions for reworking”, “reworking aperations”, “commencement ol reworking
operations”, “commence reworking operations™, “commence veworking operations” and “actual
reworking operations” shall have the same meaning being the actual re-entry into an existing
wellbore with a drilling or workover rig capable of re-entering and reworking such well and the
timely prosecution of such actual reworking opetations in good faith and with reasonable diligence
and without cessation of more than sixty (60) days, toward the re-establishment of commercial
production of oil or gas from such previously producing zone or zones. .

F. “Producing Unit™ means the following:
()  With respeci to vertical wells;

(sl A tract of land designated in writing by Lessce, as provided in this Lease,
MACoadBOD 423 Ghs Leme-Conratl Living Trast-Apsched.wpd Page |
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conaining no more than 80 ncres on which Lessee has drilled and completed
an oil well pursuant to the temms of this Lease and which is producing in
paying quantities (provided that if the field rules of the Texas Railread
Commission applicable to wells which are completed in esch of the
Wolfcamp, Dean and Spraberry formations are modified oramended afier the
daie of this Leasc to provide that the standard proration unit for such wells
shall be 40 acres, then and in that event, each Producing Unit for ofl wells
drilled by Lessce after the effective date of such modification or amendment

of the applicable field rules shal} contaln no more than 40 acres, plus 2
tolerance of ten percent); .

(b Am:totlmddeﬁmedlnwﬂ!!nsbyhmmpmﬂdediuﬂﬂsm
conlaining no momllmﬂmmonwhid;Lmhmdﬁlledawmu

pursuant to the terms of this Lease and which is producing in paying
quantities.

(i)  With respect 10 horizonta) wells: ;
{8)  Astohorizontal wells, which are notdrilled or produced pursuant to a pooled

unit created under the terms of this Lease, a tract of land designated in writing
by Lessee containing no mare than the lesser of:

{1}  Forty (40) acres plus the minimum additional acreage allowed for
horizontal drain holes, as set forth in Rule 86 of the Texas Railrord
Commission ulilizing the Additiona) Acreage Assignment Table of
Rule 86 for ficlds with a density rulc of forty (40) acres or less, as set

forth in Section 3.86, Chepter 3, Part 1, Title 16, of the Texas
Administrative Code; or .

(I  320acres,

(b]  Asto horizontal wells which are located within a valid pooled unit created
. under the tenms of this Lease, the Producing Unit for purposes of this Lease

shail be the portion of the leased premises comprising a part of such pooled
unit. ,

A Producing Unit, whether for a vestical well or for a horizantal well, shall include only those depths
and horizons from one hundred feot (100 above the topof'the shallowest formation producing inthe

well forsuch Producing Unit down to one hundred feet (100) belowthe base of the deepest producing
formation in such well.

G.  “Surface Ovner™ shall mean the record owner of the fee interest in the surface estate
of the tmct of land described in Section 2 of this Lease. .

H.  “Disposition” shall mean when used in reforence to Lessee's handling of production;
the transaction, place and point in time whereby Lessee and its Affiliates finally and fully relinquish

any beneficial ownership, rights or enjoyment of any substance produced under the terms of this
Lease,

L “Afliliate™ or “affillate™ as used herein means and shall include cach and every one
of the following: )

()  each individual, corporation, joim venture, trust, estate, parmership, limited
lability company or ather entity that owns or controls more than one percent
(1%6) of the outstanding voting securities or interest of Lessee; and

(i)  cachcorporation, joint venture, trus, parmcmhip. limited liability company or
other entity in which Lessee arany eurrent or past officer or director of Lessee
owns or controls more than one percent (19) of the outstanding voling

MACooeRNOD i Gas Leme-Canzed] Living TrostAgachelapd Poge 2
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securities or interest.

2. Gront of Interest/Mescription.

A.  “Lessor, in considerationof a cash bonus In hand paid, of the royaities herein provided,
and of the agreements of Lessco herelnafier contained, hereby grants, leases, and lets unto Lessee for
1he sole purpose of exploring for, dsilling, operating, and producing oll and/or gas and of laying
pipelines, temporarily storing oil, building one or morc tank batteries, power lines, and roads thereon
necessary to produce, save, care for, treat and transport the oil and/or gas produced from the land

leased hereunder, the following described land situated in Upton County, Texes, (sometimes referred
to hereinafier as the “leased premises”) to wit:

Tract A:  All depths lying below a depth 09300 feet below the surface in the NE/4
and SW/4 of Section 32, Block 39, T-5-S, T&P Ry. Co. Survey.

JraetB: All depths lying below the bass of the Dean Sand Formation in the NW/4
and SE/4 of Section 32, Block 39, T-5-S, T&P Ry. Co, Survey.

Tract C:  All depths lying below the base of the Dean Sand Formatlon in the SW/4
NE/4 of Section 40, Block 39, T-5-S, T&P Ry. Co. Survey.

Jract D: Al depths lying below the base of the Dean Sand Formation in the SW/4
NW/4 of Section 40, Block 39, T-5-5, T&P Ry. Co. Survey.

Tract E: All deptha lying below the base of the Dean Sand Formation in the SW/4 of
Section 41, Block 39, T-5-8, T&P Ry, Co. Survey.

JeestE:  All depths lying below the base of the Dean Sand Formation in the N/2 of
Section 44, Block 39, T-$-S, T&P Ry. Co. Survey.

Trect G:  All depths lying below a depth 0£9300 fect below the surface in the S/2 of
Section 44, Block, 39, T-5-S, T&P Ry. Co. Survey, :

TragtH: All depths lying below the base of the Dean Sand Formstion in the NE/4 and
SW/4 of Section 45, Block 39, T-$.S, T&P Ry. Co. Survey.

Jractl: Al depths lylng below a depth 0f9250 feet below the surface in the NW/4
and SE/4 of Section 45, Block 39, T-5-S, T&P Ry. Co. Survey.

B.  This Lease is made subject to any and all casements, rights of way and other
cncumbrances burdening any pan of the leased premises as shown of record in Upton County, Texas
or apparent ffom a reasonable inspection of the leased premises.

C. By this Lease, Lessee acquirea no right to construct, operate or maintain 'any treating
or processing plant, dwelling house, leass house, camp, pipe yard, equipment yard, warehouse or

simitar structure on the leased premises and acquires no casement, express or implied, with respect to
any land other than the leased premises.

D.  Lessee specifically covenants and agrees that with respect to its performance of
obligations (both express and implied) and exereise of rights and privileges arising under this Lease
that Lessee shall conduct liself with respect to Lessor and the Surface Owners with the utmost good

falth end fair dealing. Lessee fiwther covenants and agrees to comply with all applicable local, state
and federal laws, rules, and regulations.

3. Term. Subject to the provisions contained hereln, this Lease shall be for & termi of three (3)
years from this date (called “primary term™), and for so tong thereafier as ofl and gas, or cither of
them, is produced in paying quantities from the leased premises.

MACowNOR and Gas Lesto-Connell Living Trust-Apachal.wpd Page 3
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4, Surfags Use Agrecment. Lessec's rights to utllize the surfacs estate inthe leased premises
melsewhmdacﬁbedinlhisOﬂandGaaLemmoxpms!ymdesubjectmﬂmwainSurfau
Use Agreement dated April 4, 2012, entered into by and between Connell-Cowden Ranch, LP, as
Owner, and Apache Corporation, as Opestor, It is understood and agreed that the execution and

delivery of this Oil and Gas Leass is made conditional upon the execution and delivery of the Susfuce
Use Agreement,

s. Reservations. Thereis EXCEPTED from this Lease and Lessor RESERVES unto Lessorand
Lessor’s helrs, successors, adminisirators and assigns:

A, mmbmkmoil.wmdomwliquidwmmmmmmwdm
are necessarily produced with such oll or gas;

B. eqmludmumtdshuofmm.mandpomssionorﬂwmfmumwby
(1) Lessar, (2) the Surface Owner and (3) Lessor's or the Surface Owner's other mineral,

grazing, agricultural and recreational lessees or assignees, togsther with the right of Ingress to and
egress from the leased premises for all purposes including exploring, developing and operating said
leased premises for ofl, gasand other minerals of whatever nature which are not covered-by this Lease
or which may hereafier be released from this Lease and, the xole and exclusive right, as between
Lessor and Lesses, 1o complete water source wells on the leased premises and in any reservoir not
productive of cil or gas for the purpose of obtaining water for domestic and sgricultural use and

consumption and for the exploration, development and operation of Lessor’s reserved rights;
provided, however, Lessor and Surface Qwner agres not to use the surface of the promises uffected
hereby in any manner that will interfere unduly with any of Lesses’s rights in explering, developing,
producing, transporting, and marketing ofl, gas and other bydrocarbonz under leased premises. As
batween mineral, surface, and agricuitural lessecs, ummmcﬂufaceahallbebasedonmepdndplc
of first-in-time, first-in-right, but as between Lesses hersin and subsequent mineral lessees, the
leaschold estate crealed by this Lease shall be constdered dominant;

C.  alirights granicd 10 Lessee in this Lease shall be limited to the leased premises and
dep!hsdcscﬁbdmdcovaedbythlsLeasclondhctwithsudtinmloandearessﬁomleased
premises as designated by Lessor and shall not extend to and Lessor expressly reserves all rights,
privileges and usage which rolate to land not deseribed herein or which may be released herefrom.

Agreement 10"servics its operations on any of the following described tracts of land (the “Jointly
Openated Acreage™), prior to any partial or total termination of this Lease, then and in that event,
Lossee may novertheless continus 1o use such established roads, flowlines, pipelines and power lines
as originally configured foras long asany of the existing oil and gas leases (including this Lease and
any ol and wmmwmrmmmnGO)dnysﬁomnndaﬁerdtgdmoﬂhis
Lease) covering any portion of the Jolntly Operated Acreage remains in force and effect; provided
however it is expressly understood and agreed that Lessce's limited right to use the surface estats of
the leased premises for roads, flowlines, pipelines and power lines across the leased premises for the
benefit of Lessee’s other leaschold operations on the Jointly Operated Acreage shall never be
extended or construed to extend or be utilized by Lesses for the use or benefit of or as @ convenience
to Lesses in operating on lands not within the Jointly Operated Acreage, regardiess of whether such

lands not included within the Jointly Operated Acresge are owned by Lessor or any one or more of
the Surfuce Owner o third parties: ‘ .

(@) W72 of Section 48, Block 40, T-5-S, T&P Ry. Co. Survey, Upton County,
Texas,

(i)  SE/4 of Section 43, Block 39, T-5-8, T&P Ry. Co. Survey, Upton County,
Texas.

(iii) Section 42, Block 39, T-5-8, T&P Ry, Co, Survey, Upton County, Texas.
(iv) Sectlon 32, Block 39, T-5-8, T&P Ry. Co. Survey, Upton County, Texas.

MAConell03 nd (s Lease-Conaclt Living TratAgache2 wyd Page 4
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(V)  SW/M4 NEM of Section 40, Block 39, T-5-8, T&P Ry. Co. Survey, Upton
County, Texas.

(vi) SW/4 NW/4 of Section 40, Block 39, T-5-8, T&P Ry. Co, Survey, Upton
County, Texas,

(viD) qun of Section 41, Block 39, T-5-5, T&P Ry. Co. Survey, Upton County,
exas,

(viil) Section 44, Block 39, T-5-S, T&P Ry. Co. Survey, Upion County, Texas,
(ix}  Section 45, Block 39, T-5-8, T&P Ry, Co, Survey, Upton County, Texas,

‘.

A.  Atthe later 1o occur of the following: (1) the expiration of the primary term of this
Lease, or (if) the conclusion of the Lesses's continuous development program undertaken and
prosecuted in accordance with the provisions of this Lease; this Lease shail terminate aso all of the

leased premises nat theretofore released, save and excopt the acreage and depths included in the
Producing Unit{s) established by Lessee,

B.  Bach Producing Unit sha!l be in the form of a square or rectangle as nearly as is
practicable with the well ata legal location on such Preducing Unit and as nearly as possiblo in the
center of such Producing Unit, . ’

C.  Lesseeshall designate each Producing Unit in recordable form with such designation
containing 8 metes and bounds description or other sufficlent legal description of the Producing
Unit’s exterior boundaries and relevant depth limitatlons. Lessee shall place cach designation of a
Producing Uni of record in Upton County, Texas within sixty (60) days after the completion of the
well for such Producing Unit and promptly provide 1o Lessor a certified copy of such recorded
designation of Producing Unis; provided, however that during the existence (if any) of Lessee's
continuaus development program, Lesses may defer filing such designations until the continuous
dovelopment program has been concluded st which time Lessee may filo a single instrument which
identifies and designates each Preducing Unit situated en the lessed premises.

D.  Lesses shall, within sixty (60) days after termination of this Lease, as to any pan of
the leased premises, execute and funish to Lessor a recordabls release describing the acreage and/or
depihs as to which this Leace has terminated,

E.  Subjecttothe provisionsof Section6.G, below, ifat the expiration of the primary term
of this Lease, Lessee is then engaged in drilling a well on the leased premises or if Lessee has
completed 3 well as a commercial producer on the leased premises and such well is then sill
producing in paying quantities upon the expiration of the primary texm of this Lease, Lessee shall
have the right and option (but not obligation) 1o engage ina continuous development program on the
leased premises by conducting a program of continuous drilling of new wells on the eased premises
allowing no mare than ane lundred elghty (180) days to elapse between (i) the completion of one well
nsamllpmdwcinainpaylngquanlmesorasad:yholc.md(ﬂ)thaeomnacmmufmuldﬁuing
opsrations on the next succeeding well, Ifa contimious development program is undertaken by the
Lessee it shalf be deemed to have been concluded on the carller to ocour of the following: (x) at such
time as Lessee allows more than one hundred ¢ighty (180) days to pass from the most recent
completion of o now well on the leased premises without having commenced actual drilling
operations on another new well; or (y) upon the date which is the teath (10th) anniversaryofthe date
on which the primary term of this Lease expired. 1t Is understood and agreed that commencement of

seworking operations or drilling, side tracking or deepening operations on a well previously
completed pursuant to this Leasc shall not constitule “commencement of actual drilling on the next
succeeding well” 50 as to constitute continvous development. .

F. If aftes the expiration of the, primery term of this Lease or the conclusion of Lesgee's
continuous development program, whichever occurs laler, any Producing Unit shall ceass to produce
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continuous development program, whichever oceurs later, any Producing Unit shal! cease to produce
in paying quantities this Lease shall terminste as to such Producing Unit unless Lessee, within sixty
(60) days efter such cessation of produstion in paying quantities, commences reworking operations
or commences ectual drilling operations and thereafier diligently prosecutes the same or differemt
reworking or actual drilling operations on such Producing Unit with no cessation of more than thiny
(30) days unti} production in paying quantities is restored.

G.  Notwithstanding anything kereinto the contrary, on the date which is the tenth (101h)
anniversary of the dats on which the primary term of this Lease cxpires, this Lease shall terminate as
to all acreage not then located within a Producing Unit,

H.  Although this Lease may have terminated in part or may have been partially released,
Lessee shell have and retain easements over and scross the terminated portion or portions of the
surface of the leased premises as shall be redsonably necessary for ingress and egress so as to enable
Lessee to develop and operate the portion or portions of the leased premises as 10 which this Lease
continuesin effect and Lessee shall not be required to relocate any pipelines or roads solely because
of the partial termination or pastial release of this Leass,

7. Royallies, As royalty, Lassee covenants and agrees:

A.  Oll. Todeliver free of costto Lessor at the Jocation of the disposition of Lessee's oil
and liquid hydrocarbons or to the credit of Lessor at the pipelines 10 which the wells may be
connecied, ane-fourth (1/4) of all oi) and other liquid hydrocarbons (recovered or separated on the
leased premiscs) produced and saved from the leased premises; ar, at the Lessar's option, which may
be exercised from time 10 time, Lessee shall pay to Lessor the same percentage of the market value
at the paint of Lessee's disposition of its oil and liquid hydrocarbons for such ofl and other liquid
hydmcalhousoflikemdcaudmﬁtyprwaiﬁnglnl!mmonlhcdsymchoilandcthcr
hydrocarbons are run; provided, however, there shall be no deduction from the value of Lessor's
royalty by reascn of any processing, treatment, trucking, transpantation or cther cost 1o market such
oil and other liquid hydrocarbons. Il Lessee or any Affiliate of Lessee engages in any “downstream
marketing® of oll or other Hquid hydrocarbons, from the leased premiscs, including receiving
payments for aggregating such substances with oil or liquid hydrocarbons produced from other tracts

B. Gas. To pay the Lessor:

(1) Ongas produced fromtbelmedmmimwhld:ispmmed!napmmingplant
in which Lessee or any parent, subsidiary or affiliate of Leases has adirect orindirect interest, Lessor
shall recsive the higher of (a) one-fourth (1/4) of the market value of such gas at the inlet to the
processing plant, or (b) one-fourth (1/4) of the market valus of all processed liquids saved from said
gas at the point of disposition for Lessea's share of pracessed liquids, plus one-fourth (1/4) of the
markes value of all residue gas at the poini of sale, use or other disposition. .

(1) On gas produced from the leased premises, which is processed in facilities other
than a processing plant in which Lessee or any parent, subsidiary or affiliate of Lessee has a direct
orindirectinterest, Lessor shall receive ane-fourth (174) of the market value at the polnt of disposition
of Lessee's liquids of all precessed liquids credited 10 the account of Lesses and atisibuiable to such

Bas, pl‘t:: one-fourth (1/4) of the market value of all residuc 8as at the point of sale, use or other
disposhiion.

(lii)Onnllgupmduwdﬁmnlhc!mudpmnme,wso!dbybesmomudoaor
off the lmdpmﬁm.mdmmchmepwhambpmmmwababwwoma ly,

Pp
Lessor shall receive one~fourth (1/4) of the market value at the point of use or ather disposition of al}
such gas.
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market value used in the calculatton of all royalty under this Lease ghall never bo less than the total
procceds received by Lessee in connection with the sale, use or other disposition of ofl or gas
produced or sold from the leased premises. If Lesseo receives from a purchaser of oil or gas any
reimbursement for all or any part of severance or production laxes, the proportionate part of such
relmbursement amount shall be edded 1o the total proceeds recelved by Lessee for purposes of this
subsection. Emmmwe&ofpmdmammudedwumnfwmofpmm,
gathering, dehydration, separation, compression, transportation, treatment, processing, storage or
marketing, theaths proportionate part of such deductions shall b addedto the total proceeds received
by Lesses for purposes of this Section 7.C.

D.  Notwithstanding anything to the contrery, Lessor's royalty shall never bear, either
directly or indirectly, mypmol'thceostsorcxpensesofpmduaion.mﬁou, gathering,
dehydration, compression, transportation, frucking, processing, treatment, storage ormarketing of the
ofl or gas produced from the leased premises, nor any pant of the costs of construction, opsration or
depreciation of amy plant or otker facilities ar cquipment used in the handling of oil or gas produced

E.  Ifthe gas produced from the ieased premises is sold by Lessee pursuant to an arms-
length contract with a purchaser which is not an affiliate of Lessee, and the contrac! provides for (1)
net proceeds to bs paid to Lesses which equal or exceed the market value of the gas atthe point of
delivery to such purchaserat the time such contrast is entered into, and (if) & term no Jonger than that
which isusunlandmslomatyintheindusuya!lheﬁmcthecoum is made and such contract
pmvidesformdelmninaﬁonofpﬁulomﬂwincm!nilwmarketvalueofnauml gas not less
frequently than annuslly, then the market valus of the gas sold pursuant to such eontract shall be the

total proceeds received by Lesses in such sale, subject to the provisions of Section 7.C, and 7.D.
sbove.

accampanied by a check stub, schedule, summary or remittance advice identifying the Lease and
showing the gross amount and disposition of all oil and gas produced and the market value of the ofl
and gas. A copy of all contracts under which gasis sold or processed and all subsequent agreements
and amendmenis 10 such contracts shall ba delivered to Leasor within thirty (30) days afier enteting
into ormaking sush contracts, agreements or amendments. Thobooks, accounts and all ctherreeords
pertaining to production, transportation, sale and marksting of oll or gas from the leased premises
shall at any time during normal business hours be subject to inspection and examination by Lessor,
If payments to be made by Lesses to Lessor are not made when due for whatever reason, the unpaid
portion shall bear interest at the lower of Twelve Percent per annwm (12%6) or the highest rate allowed
by law. IfLessee isin default hereunder and ﬂnismanerismnwdovmonnmomeyforcoﬂecﬂon.
or is collected by suit, Lesses agrees to pay all reasonable attorney’s fees and litigation expenses
incured by Lessor. Payments may be remitted 1o Lessor annually for the aggvegate of up to twelve
(12) months* accumulation of procseds if the total amount owed is $25.60 or less,

9, Limitation o1 Off and Gag. This Leass is intended to cover only ofl and gas, but soms other
substances (including helium and sulphur) may be produced necessarily with and incidental to the
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production of oil or gas from the leased premises; and, In such event, this Lease shall also cover all
such other substances so produced, On all such substances praduced under and by virtue of the terms
of this Lease, Lessorshall receive aroyalty of one-fourth (1/4) of all such substances 0 produced and
saved, same to be delivered to Lessor, fres of all costs; or, al Lessor's election, Lessor's one-fourth
(144) of such substances shall b sold by Lesses with Lessee's portion of such substances and at the
same price realized by Lesses in its disposition of its portion of such substances.

10,

A.  Eachand every contract or agreement entered into by Lesses for or relating to the sale,
processing or other disposition of producticn from or aitributable 1o this Lease shall contain
provisions sufficient to accommodate the Lessor's full excrcise of its rights and privileges with

r?pect toits royalty shars of production including, but not limited 1o, these set forth in Section 12
of this Leage,

B, In the cvent Lesses enters into a contract for the sale of gas produced from or
attributable to this Lease (including the Lessor's royalty share of gas) which contract contains what
is commonty refemed to asa “take OF pay provision™ (such piovision meaning that the gas purchaser
agress to take delivery of s apecified minimum volume or quantity of gas over a specified term ata
specified price or 10 make minimum periodic payments lo the producer for gas not taken by

Such royalty payments shall be due and owing to Lessor within sixty (60) days after Lessee’s receipt
of such payments from its purchaser, Auymyaltypamenlsmadelol-essorunderdw“pay“
obligation of any “1ake or pay” ges contract shall be applied 8s a credit toward Lessee's minimum
royalty obligation, 1f the gas purchaser which has made any such “take or pay” payments to Lessee
is entitled to and does “meke-up” volumes of gas within the recoupment pariod called forin the gas
contract and Lessee is required to give such purehaser a credit for those volumes of gas previously
paid for but not taken, then Lessor shall not bs entitled to royalty on such “make-up” gas, except to

the extent necessary for Lessor (o recalve its full royalty share of the market value of such gas in
accardance with Section 7,

C.  To the extent Lessor’s royalty share of oil, gas, natural gas liquids or any other
substance prodnced and saved from the leased premises is covered or included by Lessce in any

contract for thesale, processing or other disposition of production from or atitibutable to this Lease,
Lessor shall be an intended third-pasty beneficiary of any such contract regardless of any provision
of such contract(s) to the contrary. Purther, Lessor shail be entitled to one-fourth (1/4) of the value
of eny benefits obtained by or granted to Lesses in connection with the Lesseo’s execution,
amendment, modification, extension, cancellaticn, waiver, or settlement of any such contract.

1. Separation of Linuids, All gas produced from the lcased premises shell, before the same is
sold or uted for any purpose or is transported from the loased premises be passed through a
mechanical separator system situated on the leased premises designed and operated 1o effect the
maximum ecoromical recavery of quid hydrocarbons therefiom, All condensate, distillate, natural
gasoline, kerosene and all other liquid hydracarbons and mixnires thereof produced with gas from the

leased premises and separuted from such shall be considered ofl for all purposes of Section 7.A.
above.

Lessor shell reimburss Lessec for all reasonable costs incurmred by Lesses in operating or maintaining
additional facilities necessary for Lessor’s royalty gasand processed liquids to beseparately moctered,
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accounted for, and delivered 0 a third party, but Lessor shall not be charged for any expense in the
pmducﬂon.gatheﬂng.dchydmdon,npuauon,compm!on. on, treaiment, processing or

transporatt
;lorage of Lessor’s share of gas and processed liquids along with Lessee's share of gas and processed
quidSl

13.  Shot-in Gas Well Pavinents. lfaﬂa-thocxplmtlanol‘thepﬂmarym there is a gas well
on the leated premises capable of producing in paying quantities but the production thereof is shut-in,
shut-down or suspended for tack of a market, available pipelines, or because of govemment
restrictions os, if it is economically inadvisable for both the Lessorand Lessee o sell gas for a time
83 evidenced by a written agresment signed byholhpaxﬂes.tfm.audinmymmhemt,usmmay
pay as shut-in royaliy on or before sixty (60) days afer the date on which (a) production frem any
such well is shut-in, shut-down ot suspended: or (b) this Lease is no longer maintained by compliance
with one of the other preservation provisions hereof, whichever is the later date and thereafter at

to utilize shut-in gas well payments to maintain any part of this Lease if this Lease has theretofore
becn maintained in whols or in part by the payment of shut-in gasiwall payments far a cumulative
length of time exceeding four (4) years, Any shut-in royalty paymient shall not be a credit against
production nor bs credited with prior preduction royalty. In the elent that preduction is begun or
resumed during the year following the payment of a shut-in royalty phyment end is subsequently shut.
in, during such year the second annual shut-in payment shal bs due and payable on the anniversary
date of ths first payment, If there is production on such firsi aoniversary date and the well ig
subsequently shut-in, shut-down or suspended, then the second shufsin peyment shall be made on or
before sixty (60) days afier such new shut-in dato o the Lease shall terminate, Notwithstanding
anything to the contrary sct out above, 8 proper shut-in gas well payment will maintain the rights
granted by this Lease only to the Producing Usit(s) of such gas well(s) as if they were producing gas
in paying quantities pursuant to Section 2 above, Should such shut-ip ges well payments not bemade
in a timely manner as provided for above, then, in that event, it sham;c considered for dl} purposes
that there s na production of gas from any such well or wells and, unless this Lease is being
maintained by another preservation provision heseof, this Leass shall terminate automatically at
midnight on the fast day provided for the peyment of such shul-in royaltics, and Lessee shall
thereu

pon furmish to Lessora release of all of its interost in and to the Praducing Units contalning 8
shut-in gas well,

14.  Pooling, :

Yartical Wells, Unless Lesses obtaing the prior written consent ;}fl.mor. Lessee shall have no
authority under this Lease to pool all or any portion of the leased scs with other ecreage, tracts,
interests or lcases for the purposes of drifling or producing from a fertical well, .

|

Lesses, at its option, is granted the ripht and power 10 pool or combine Lessor's
interest in the leased premises, or any portion thereof, as 1o of) and gis, or either of them, with other
contiguous land, lease or leases, to form a pooled unit for a horizontal wal), when in Lessoo's
judgment it is necessary or advisable to do 50 in order to properly explore, develop and operate the
leased premises in complisnce with the spacing and density iules 6f the Railroad Commission of
Texas, or ather lawful authority, or when o do so would, in the Juidgment of Lessee, promote the
conservation of the ol and/or gas in and under and that may be preduced from the portion of the
leased premises 1o be included in such a pooled unit fora harizontal well,

A pooled unit ereated for a horizonta) well under this Leass may contain no more than the
lesser of: :

() Forty (40) acros plus the minimurn additionel screagt allowed for horizonta
MACorae RO 1 G Losse-Connelt Liviag TrastAsschad.upd 3 . Page 9
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drain holes, as set forthin Rule 86 of the Texas Railroad Commission utilizing
the Additional Acreage Assignment Table of Rule 86 for fields with a density
rule of forty (40) acres or less, as set forth in Section 3.86, Chapter 3, Part 1,
Title 16, of the Texas Administrative Code; or '

(®) 320 acres,

Lessceshall executein mwngmimummtwmu&ingmdwbinglhcmledmne.umm
and interests so pooled, the zones, substances, formations and depths covered by the pooled unit and
record such instrument in the county or counties in which thepooled land issituated. Thepooled unit
shall be effective on the date such jnstrument is flled of record. A copy of such recorded |

I nstrument,
and all amendments thereof, shall be furnished 10 Lessor within thirty (30) days from and afor the
respective eflective date of such instrument(s),

Production from or drilling or reworking operations on any horizontat well on such pooled
unit shall be treated a3 production ffom or drilling or rewarking operations on the portion of the
leased premises included in such pooled unit, pravided, ho » hotwithslanding anything elsa in
this Lease to the contrary, production from or drilling or rewerking operations on any pooled unit
cstablished hereunder shall not be treated as or constitute production from, or drilling or reworking
operations on any partion of the leased premisas not included within such pooled unit, This Lease
may be continued in force and effect as to partions of the leased premises not included in a pooled
milmlyupmvidedclsewhmigthisOilandOasme. :

Unlcasaﬂtwiscmatedhmﬁu!hmshallbcallomtedmﬂllsmlandOasLusclhe

Ary pooled unit designated by Lessee in accordance with the provisians of this Lease shall
sulomatically terminate upon the completion of a dry hole on the pooled unit or ugon the cessation
of production in commercial quantities from sald pooled unit unless Lessee commences additional
apenations or restores production on the paoled unit within the applicable time period required for
operations provided in Scction 6.F, of this Lease, Lessee nay dissolve a pooled unit designated in
accordance with this Lease at any time after the completion of a dry hole or cessation of production
in commercial quantitles from such pooled unit.

1S,  Assignahility, mriahlsofem\erpmyhmdﬂmybemimmmlcoﬂnpmm
the provisions hereof extend to the heirs, executors, administrators, successors and assigns of the
parties hereto; provided, however, that any such assigiunent by Lesses shall require the prior written
consent of Lessor, provided further, however that such consent shall not be unreasonably withheld.
Lessor's consent to any assignment shall not constitute consent toany other assignment, Lesses shall
furnish Lessor a copy of any assignment made pursvant to' this section, with the recording data
reflecied thereon (if recorded). Assignment of this Lease or any part thereof shatl not relieve Lessee,
its assignees, or any subassigness of any obligalions hereunder, therctofore accrued or 10 acerue in
the foture; and any assignes of Lesses shall, by acceptanco of such assignment, be bound by all temms
and provisions hercof, Thetemm “assignment” as used hereln, shall include, withou limitation, any
Sublease, farmout, or any other agreement by which any share'of the aperating rights granted by this
Lease are assigned or conveyed, or agreed to be assigned or conveyed, to any other party.

No change or division in ownership of the Jeased premises, rentals or royalties however
accomplished shall operate to enlasge the obligstions or diminish the rights of Lessee, nor shall any
such change or division be binding upon Lessee for any purpose untll the person acquiring any

inmhuﬁunhhduuuwimamwmmtcopyoﬂhc instrument orinstruments constituting
his chain of title from Lessor.

16.  DutytoRDavelon. The drilling ofa well orwells within the broad languags of this Lease shall -

not be construed as an agreement or construction on the part of Lessor that such drilling would
canstitute reasonable development of the leased premises, orsuch portion or portions thereof as may
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be in fores from time to time, as may be necessary to reasonably explore and develop the same for
the production of oil and gas, In the eventa well or wells producing oil or gas should be broupht in
on adjacent lind and draining the leased premises, Lessce agrees to drill such offset wells as a
reasonable pradent operator would deill under the same or similer circumstances. Ifoll and/or gas
mtﬂmmdonﬂwhndeomdhymismn.meeamwﬁmhudwmpmd land covered
by this Lease as a reasonable prudent operatar would under the same or similar circomstances.

pration. Lessee's obligations with respeet o its use of the
emed by that certain Surface Uss Agreement between
Lmeemdtthu:&qunuofwmdmhuewiﬂlwhldusinwrpomedhminhymfmt‘or

18, m:.lmec’srishlsandinmutouﬂuzapumb!eg:nundwatuﬁomﬂacacmgemmd
wmsmswlumﬁmwmmmﬁghmmlmmm fully described in the Surface Use
Agreement; otherwise by this Leass, Lesses does not {expressly or by implication or by eperation of
law) acquire any title to or right to use for &ny purpose, any water Jocated in, on or under the leased
premises,

19,  Division Orders. Division orders or transfer orders, if execuled, shall be solely for the
conveniencs of the parties for the purpose of confirming the extent of Lessor's interest in production
of oil and gas fram the Ieased premises. Noterm or provision of this Lease shall be altered, amended,
extended or ralified by any division order or transfer order. Any amendment, alteration, extension
or ratification of this Lease or of any teym or provision of this Lease ghall be made by an instrament
in writing clearly denominated as to its purpose and effect, describing thespecificterms or provisions
of the Leass affected and the proposed change or modification, and executed by the party againat
whom the amendment, alieration, extension, or ratification is 1o ke enforced, any amendment,
alleration, extension or ratification not so drafted and executed shall be of no force or effect.

20, Information Requiremenis.

A.  Lessee shall fumish to the designated representative of Lessor (such representative

injtially designated to be Jacqueline Montoya of Las Vegas, Nevada, at or within the times indicated,
8 true and correct copy of each of the following:

(i) Any contract under which gas is sold or processed and any amendment to contract,
within thirty (30) days after entering into the contract or amendment.

(i)  Each week, the daily drilling reports covering each well being drilled on the leased
premises during the preceding week. f

(ill)  Simultancously with its fting, any document affesting the teased premises and which
is filed by Lessee with the Texas Ratlraad Commission or any cther regulatory agency.

(iv)  As soon as completed, final prints of all driller's logs, electrical logs and
obtained in drilling any well en the leased premises, any cove analysis and test resulis obtained from

any well on the leased premises, and Lessee's interpretation of all data obtained in Lessee's
exploration operations on the leased premises.

(v)  Assconas oblained by or an behalf of or made available to Lossee, any title opinion

covering all or any past of the leased premiscs and obtalned by ar on behalf of or made avallable 10
Lessee while this Lease i3 in effact.

(vl)  As soon as entored into, any permitted farm out agreement which is not filed for
record.

(vii)  With cach royalty payment, a check stub, schedule, summary or other.remittance

advice showing the producton pericd covered by the payment, gross production for the periad, the
amounts of any deductions and tha amount of royalty being paid. _
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B. Lmeeshal!ﬁmﬁshlol.essor.assoonasthsmordlugdmiswaﬂableforimluslon,
atmeandcomctphomopyofmisLease,mymlweofmhimehwholeorinmmpumiued
farm out agreement which i filed for record and any permitied assignment of this Lease in whole or

in part. hwchmwhmmcbhmnmnm&mmbomﬂd,mwymﬁdedmumrshau
reflect the recording data for such instrument. :

lo any predusing well at reasenable times without provious notice to Lessce, and Lessor may, at

Lessor's expense, Inctall check metors on or otherwise check ny producing well or wells located on
the leased premises,

D.  DuringLessee's regular offics hours, Lessor shell have access to and may inspect and
copyall information concerning the drilling, coring, tesiing and completing of all wells, including the
driller's log and all electrical logs and mmys,mdallaceounﬂugbooksmdmcords.pmducﬁm
charts, records and information, conceming the production, transportation and maurketing of oil and
gmﬁumtheleaudptenﬁm.anddwingand forﬁw(&)maﬂermhﬂonot‘ﬂwpﬁuwym
of this Leas, all of the following data obtained as a result of Lessce’s operations under this lease:
all selsmic, gravity meter and similar exploration data oblajned by Lesses in fis explotation of the
Jeased premises so as to permit Lessor to make {is own svaluation and interpretation of the data.

E.  Lessesshall notify Lessoratleast thirty (30) days in advance (exclusive of Saturdays,
Sundmys and legal holidays) of the time and date of the proposed plugging of any well which kas
produced, so as (o aliow Lessor to observe and inspect the plugging operations.

21. INDEMNIFICATION.  LESSEE,ITSSUCCESSORS AND ASSIGNS,AGREETO
INDEMNIFY, DEFEND AND HOLD LESSOR HARMLESS FROM AND AGAINST ANY

AND ALL CLAIMS, LOSSES, LIABILITIES, FINES, COSTS, EXPENSES (INCLUDING

H)

OPERATIONS OF OR FOR LESSEE, ITS AGENTS, CONTRACTORS, OR
SUBCONTRACTORS HEREUNDER, INCLUDING CLAIMS ARISING OUT OF LESSOR'S
NEGLIGENCE PROVIDED HOWEVER, THAT THE LESSER'S OBLIGATIONS UNDER
THIS SECTION 21 SHALL NOT APPLY TO CLAIMS THAT ARISE SOLELY OUT OF
LESSOR'S GROSSNEGLIGENCE OR WILLFULMISCONDUCT. THIS PROVISION AND
ITS INDEMNITIES SHALL SURVIVE THE TERMINATION OF THIS LEASE AND
SHALL INURE TO THE BENEFIT OF AND BE BINDING UPON TRE RESPECTIVE
SUCCESSORS, HEIRS AND ASSIGNS OF LESSOR AND LESSEE.

22,  Specisl Warranty of Title, Lessor warrants title io the undivided fractional mineral fee
interest it ownsof record &s of the date of this Lease and which is covered by this Lease subject to
the reservations, exceptions and ather provisions hereof, unio Lesses from and against the claims of
persons claiming or to claim the same or any part thercof during the term of this Leass by, through
and under Lessor, but not otherwise. Lessor agrees that Lessee, at ils option after Lessee has given
Lessor sixty (60) days® written natice, may discharge any tax, morigage or other lien upon Lessor’s
intermlnﬂw!memim.cﬁhuinwholeor!nmm in the event Lessee does so, it shall be
subrogated to such fien with right to enforce same, subject 1o any defenses of Lessor, and apply
royalties aceruing hereunder toward satisfying same,

Lrapartionatg Reduction for less than Entira Interes ltisagreedlhatiﬂ.eesorom
an interest in oll and gas inand under any of the leased premises which is less than the entire oil and
gas fee simple estate, then the royalties on production shall each be reduced by the proportion thereaf
whichthcm!nmlfeemtcotluminmchlwbumtoﬂwendmmiueml fee estate, provided that
in no event shall there by any refurd of any amounts previously paid to Lessor as bonus, or shut-in
gas well payments,
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}
PROVIDED, HOWEVER, THAT LESSEE'S OBLIGATIONS UNDER THIS SECTION 24
DO NOT APPLY TO ENVIRONMENTAL CLAIMS THAT ARISE SOLELY OUT OF
LESSOR'S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT. ADDITIONALLY,

UPON RECEIVING ANY NOTICE REGARDING ANY ENVIRONMENTAL, POLLUTION
OR CONTAMINATION PROBLEM OR

thalhnsbmdsilladbyl-ssecnrnnn!sﬂugwdlbmlhaLmeehascomeﬂedimoadlsposalwl.
provided that Lessor’s written consent is fiesl obtained (such consent not 1o be unreasonably
withheld), If and when requested by Lessor, Lesses shall demonstrate 1o Lessor’s reasonable

satisfaction that any sueh disposal or injection well is in compliance with all relevant laws and
roguiations conceming protection of ground water resources,

pravisions above regarding shut-in gas well payments, and for which shut-fn gas well payments are
being made in accordance with those same provisions, The obligations of Lessee, (and the
concomitant rights of the Lessor), under this provision conceming the proper. plugging and
abandonment of wells and restoration of the surface of leased premises shall swvive the
termaination of this Lease, and shall inure to the benefit of and be binding upon the respective
successors, heirs and assigns of Lessor and Lassee,

28, RecnrdingMemorandnm. Itisundersicodand agreed that Lessee may, ifit so chooses, file
a Memorandum ofthls Lease inthe real property records of Upton County, Texas, such Memorandum
to dascribe the Leased Premises and identify the primary term and Lessor(s) and Lessee(s) who
execute this Lease, Such 2 recording Memorandum will ba oxecuted and acknowledged by each of
the partles hereto and shall discloss the existence of the coniinuous development program calied for
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in this Lease, -

39, Gounterparts, This Lease may be executed in multiple counterpasts each of which shall be

desmed o be an original and all of which when taken together shall constitute one and the same
instrument, :

COURTS OF UPTON COUNT'Y, TEXAS.

ztpamte Tracts/No Communitiation, Ifthislease now orhereafer covers separate tracts,
no pooling or unitization of royally intercst as between any such separats tracts in Intended or shall
be implizd, or result from, the inclusion of such separals tracts within this Lease. As used in this
paragraph, the words “separate tract™ mean any tract with royalty ownership differing, now or
hmﬂer,eiﬂwrastodupmﬂesoramomu, from that as to any other part of the leased premises,
Lessor has included multple tracts under this Leass for the convenience of Lessor and Lesses, with
the express agreement and stipulation that this Lease I not 8 “community lease” and that no
communlization of royalty interest shall occur and that each scparate tract shall be, for purposes of
calculating and paying of royalty interest, considered a separate lease,

delivery, and Lessor provides reasonable documentary proof of the existence of such excess net
mineral screage, then and in that event Lessee agrees (o pay 1o Lessor en additional lease bonus
considerationequal to the sumarrived at by multiplying the aumber of excess net mineral acres fimes
the agreed per acye lease bonus consideration paid at the time of the execution and delivery of this
Lease,

33.  Notjees. Any notice permitted or required under the terms and provisions of thig Lease shall
be in writing signed by or on behalf of the party giving notice and properly addressed and delivered
to the reciplent party utilizing the following address and contact information. Each notice under this
Lease shall be sent by centified mai), retum receipt requested, by facsimile transmission (fax), or by
commercial avamight couries. A notice sent by mail shall be deemed 1o have been-received (if
properly addressed, with postage prepaid) no lnterﬂuuthm@) Business Days afer it is postmarked,
whils notices sent by commercial ovemight courier shall bé deemed to have been delivered when
actually received.

Notices 1o the Lessar(s) and Lessee(s) respectively, shall be addressed as follows:
Ifto Lessor:

Eleancr C, Hariman, Individually and as
Trustee of the W, N, Connell and

Marjorie T. Connell Living Trust

TR e etached addeudn

Apache Cm:pomlion
303 Velerans Airpark Lane, Suits 3000
Midland, Texas 79705

MACamelNOD and Gas Lease-Coansl] Living TrusteApschad.opd Page |4

£ 91 2

AA 2328



artmen, Individuelly andos ., &
Trustee ofthe W. N. Connell and Marjorie. 77,0275 7
T. Connell Living Trust under Trugt

Agreement dated May 18, 1972

LESSEE
APACHE CORPORATION

By:
Printed Name:
Title:

THESTATE OF NEVADA §

§
COUNTY OF CLARK. §

The fouﬁoing.inswmm was acknowledged before me this _'f_tf‘ day of April, 2012, by

Eleanor C. Hartman, Individuallyand as Trustec of the W, N, Connell snd Marjorie T, Connell Living
Trust under Trust Agreement dated Msy 18, 1972,

[ ]
M

NOTARY PUBLIC Notary PublicinandtorﬂlcSmofm—”thx

) STAYE OF NEVADA Printed Name of Notary: |
&/ My Corynission Beokos: 100015 My commission Expires;__{s = Zoes we 3

THE STATEOFTEXAS  §
COUNTY OF

—_——. §

The foregoing instrument was ecknowledged before me this ene. 48Y of April, 2012, by

. of Apache Corporation, a Delaware
corporation, on behalf of said corporation. .
[SEAL]
Notary Public in and for the State of Texas
Prinied Name of Notary;
My commission Expires:
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ADDENDUM TO:

OIL AND GAS LEASE

Replace addresses in paragraph 33 Notices on Page 14.
SIGNED 3-3-2012

Notices to Lessor and Lessee(s), respectfully, shall be addressed as follows:
¥ to Lessor:

Eleanor C. Hartman, Individually and as Trustee of the
W. N. Connell and Marjorie T. Connell

Living Trust under Trust Agreement dated May 18, 1972
8635 West Sahara Avenue, #549

The Lakes, Nevada 89117-5858

If to Lessee:
Apache Corporation 303 Veterans Airpark Lane, Suite 3000 Midland, Texas 79705

LESSEE LESSOR
APACHE CORPORATION

[; Ams'm&&_@ﬂfﬁ

Title: _ﬂ_m&ﬂf}ia{_ibj‘ Eleanor C. Hartman, Individually and as Trustee of the
W. N. Connell and Marjorie T. Connell
Living Trust Agreement dated May 18, 1972
8635 West Sahara Avenue, #549

The Lakes, Nevada 89117-5858

itate of TEXAS
ounty of MIDLAND NOTARY N""ad"
..S‘fed' o
fhe foregoing instrument was acknowledged before me *";‘ Q-l o
his 10" day of July, 2012, by Timothy R. Custer, Attorney YL M Row) Iu:[
n Fact of Apache Corporation, a Delaware corporation, on :-;l
yehalf of said corporation. bs Mﬁ ‘13"‘( a"m _\\S
. < L.Bhb rQ

Notary Public in and for the State of Texas
Printed Name of Notary: Dimt—
My commission expires: 419

Giprmay  DENNIS HANSON
Wi BN Notary Fublic Siato of Nevedo §
O By No. 00.60568-1
A A S S O GO 7 My appt. exp. Morch 1, 2016
MELISSA L. DIMIT '
Notary Publie
STATE OF TEXAS

XBD” 4y Comm. Exp. Sop. 09,2013 |
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O1L AND GAS LEASE

STATE OF TEXAS
COUNTY OF UPTON

THIS AGREEMENT, mede and entered into as of the 4" day of April, 2012, by and
between the undersigned party or parties designated as Lessor on the signature page of this Lease

(such party or parties herelnafier called “Lessor”) and the undersigned party or patties designated
as Lessee on the signature page of this Lease {such pasty or parties hereinafier called “Lessee™),

1. D.gﬁnlﬁm;.Asusediumisi.easc.ﬂwfollowiagwordnndphmusluﬂhavcthemminn
set forth below:

A.  “commence a well", “commencement of a well”, “commence actual drilling
opevalions”, “commencement of actual drilling operationa®, “aciual drilling" or “acmal drilling of
& well” shall be deemed 1o occur at such time as there has been erected on the leased premisesat the
location for the well, a demick, a rig and mechinery capable oT drilling to the base of the objective
formation, the well has been “spudded-in™ and the machinery for drilling is rotating under power,

B.  "completion” or“completion ofawell” shall be deemed tooccuron (i) thedate which
is ninety (90) days after the production casing and/or liner has been run in the hole, (i) the date
which is nincty (90) days after total depth of the well in question has been reached, or (1) the date

indicated in the completion report for the well which s filed with the Railroad Commission,
whichaver is the eartiest date, _

C.  Thedate of nbandonment of a dry hole is the date indicated on the Texas Railroad

Commission phagging report for the well or thirty (30) days after total depth is reached, whichever
is the earlier date,

D.  “production”, “producing”, “production In paying quantities”, “commercial
production”, “production in commercial quanlities®, “producing in paying quantities” and

“producing in commercial quantities” shall have the same meaning for purposes of this Lease,
namely production in quantities sufficient (o yield a retum to the holders of the working interest
excluding severance taxes, in excess of operating expenses, royalties and expenses of equipment
beyond the wellhead and costsincluding depreciation of assels ("deprecintion of assets™ shall be the
actusl loss of fair market value of salvable equipment on the leased premises during the relevant
period), even though drilling costs may never be recouped by working interest owners. The review
period for purposes of determining whether produciion is in paying or commercial quantiles shall
be one hundred twenty (120) consecutive days, There shall be no review petiod when produsiion

ceases, Production in less than paying or commersial quantities shall never be considered as
production for purposes of this Lease. ,

E.  ‘“operations forreworking”, “reworking operations”, “commencement of reworking
opcrations”, “commence reworking operations”, “commence reworking operations™ and “actual
reworking operations™ shall have the same meanin

L "Producing Unit” means the following:
(M  Withrespect to vertical wells;

fa] A tract of land designated in writing by Lessce, as provided in this Lease,
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containing no more than 80 acres on which Lessee has drilled and completed
an oil well pursuant to the terms of this Lease and which is producing in
paying quantitics (provided that if the field rules of the Texas Railroad
Commission applicable to wells which are completed in each of the
Woalfcamp, Dean and Sprabervy fornfations are modified or amended after ths
date of this Lease to provide that the standard proration unit for such wells

shall be 40 acres, then and in thet event, ¢ach Producing Unit for oll wells
drilled by Lessee after the effective date of such modificetion or amendment

of the applicable field rules sha!l contsin no more than 40 acres, plus a
tolerance of ten percent); .

'[b] A mct of land designated in writing by Lessec as provided in this Lease

containing no morelhannoﬂmsonwhidlusmhasddl!edaaasml

pursuant to the terms of this Lease and which is producing in paying
quantties,

(W)  Withrespect to horizontal wells;

[a]  Astohorizontal wells, which are not dsilted or praduced pursuant lo a pooled

unit created under the teyms of this Lease, a tract of land designated in writing
by Lessee containing no more than the lesser of:

[} Forty (40) acres plus the minimum additional acreagsd gllowed for
horizontal drain holes, as set forth in Rule 86 of the Texas Rallroad
Commission utilizing the Additional Acreage Assignment Table of
Rule 86 for flelds with a density rule of forty (40) acres or less, as set

forth in Section 3.86, Chapter 3, Part 1, Title 16, of the Texas
Adminisirative Code; or

(M 320 ecres.

(b]  Asto horizonial wells which are located within a valid pooled unit created
under the terms of this Lease, the Producing Unit for purposes of this Lease
shall be the portion of the leased premises comprising a part of such pooled
unit,

A Producing Unit, whether fora vertical well or fora horizontal well, shall include only those depths
and harizons from one hundred feet (1007 above the lop of the shallowest formation producing in the

well forsuch Producing Unit down to ons hundred feet (100 below the base of the decpest producing
formation in such well.

G.  “Surface Owner” shall mean the record owner of the fee interast in the surface estate
ofthe tract of land described in Section 2 of this Lease.

H.  "Disposition” shall mean whenused in reference to Lesses’s bandling of production;
the transaction, plece and point in time whereby Lesses and its Affiliates finally and fully relinquish

any beneficial ownership, rights or enjoyment of any substance produced under the terms of this
Lease,

R “Affiliate” or “affiliate™ s used herein means and shall include each and every one
of the following:

()  each individual, corporation, joint venture, trust, esiate, partnership, limited
liability company or other entity that owns or controls more than one percent
(1) of the owtsianding voting securiiles or interest of Lessee; and

- (i) .eachcorporation, joint venture, trust, partnership, limited Hability companyor
other entity in which Lessee orany current o past officer or director of Lessee
owns or controls more than one percent (1%) of the outstanding voting

mﬁmaumumumrmm.m
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securities or interest,

2. Guant of Intersst/Description.

A. " Lessor, in consideration of a cash bonus in hand peid, ofthe royalties herein provided,
and of the agresments of Lessee hereinafter contalned, hereby grants, leases, and fets unto Lessee for

the sole purpose of exploring for, drilling, operating, and producing oil and/or gas and of laying

pipelines, temporarily storing ofl, building one or more lank batteries, power lines, and roads thereon
necessary 10 produce, save, care for, treat and transport the of) and/or gas produced from the land

leased hereunder, the following described land situated in Uptan County, Texas, (sometimes referred
to hereinafler as the “leased premises™) to wit:

Jmmet A: NE/4 of Section 38, Block 39, T-5-S, T&P Ry. Co. Survey.

IractB: All depths from the surface downto a depth of 7100 feet below the surface

and all depths lying below a depth of 8500 feet below the surface in the NW/4 and the
§/2 of Section 38, Block 39, T-5-S, T&P Ry. Co, Survey,

Jract C:  All depths lying below a depth 0£9000 feet below the surface in Scclion4s,
BIOCk 39. T'S's. T&p RY- CO. S'ﬂl'Vey.

B. This Lease is made subject 10 any and all easements, rights of way and other
encumbrances burdening any part ofthe leased premises as shown of record in Upton County, Texas
or apparent from a reasonable inspection of the leased premises,

C. " Bythis Lease, Lessee acquires no right to construct, operate or maintain any treating
or processing plani, dwelling house, lease house, camp, plpe yard, equipment yard, warehouse or

similar structurc on the lcased premises and acquires no easement, express or implled, with respect to
any land other than the leased premises.

D.  Lessee specifically covenams and agrees that with respect to its performance of
obligations (both express and implied) and exercise of rights and privileges arising under this Lease

that Lessee shall conduct itsell with respect to Lessor and the Surface Owners with the utmost good

feith and fair dealing. Lessee further covenants and agrees to comply with all applicable local, state
and federal laws, rules, and regulations.

3. Term. Subject to the provisions cotitained hereln, this Lease shall be for a term of three (3)

years from this date (called “primery term"™), and for so long thercafter as ofl and Bas, or ehther of
themm, Is produced in paying quantitics from the leased premises,

4, Surface Use Agreemant. Lessee's rights to uiillze the surface estate in the lzased premises
aselsewhere described in this Oiland Gas Leaseare expressly mede subject to that certain Surface Use

Agreement dated April 4, 2012, entered into by and between Eleanor C. Hariman, a3 Trustee of the
W. N. Connell and Masjorie T. Connell Living Trusi under Trust Agreement dated Mey 18, 1972, es
Owner, and Apache Corporation, as Operator. Jt is understood and agreed that the execution and

delivery of this Oil and Gas Lease is made conditional upon the execution and delivery of the Surface
Use Agreement.

5 Reservations. Thereis EXCEPTED Gomthis Leascand Lessor RESERVES unto Lessorand
Lessor's heirs, successors, administrators and assigns:

A. sll mincrals excep! oil, gas and other liquid and gaseous substances and sulphur that
are necessarily produced with such oil or gas;

B.  equaland concurrent rights ofoccupancy, use and possession of the surfce estate by
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(1) Lessar, (2) the Surface Owner and (3) Lessor's or the Surface Owner's other mineral, surface,

grazing, agricultural and recreationa) lessees or assigness, together with the right of ingress to and

purposes including exploring, developing and operating said
leased premises for oll, gasand other minerals of whatever nature which are not covered bythis Lease
or which may hereafter be released from this Lease and, the sole and exclusive right, es bstween
Lessor and Lessee, 1o complete water source weils on the leased premises and in any reservoir not
preductive of oil or gas for the purpose of obtalning water for domestic and agricul
consumption and for the exploration, development and oparation of Lessor's reserved rights;
provided, however, Lessor and Surface Qwner agres not to use the surfuce of the premises affested
hereby in any manner thet will interfere unduly with any of Lesses's rights in exploring, developing,
producing, transporting, and merketing oil, gas and ather hydrocarbons under leased .
batween mineral, surfice, and agricuttural lessees, accessto the surface shall be based on the principle
of firstein-time, firstin-right, but as between Lesses herein and subsequent minesal lessees, the
leaschold estaje created by this Leass shall be considered dominant;

C.  allvights granted to Lessee in this Lease shal) be limited 10 the Jeased premises and
depths described and covered by this Lease togather with such ingress to and egress from leased
premises as designated by Lessor and shall not extend to and Lessor expressly reserves all rights,
privilegesand usage which relate to land not described herein or which may be released herefrom,
Ttis understood and agreed that 1o the extent Lessee establishes roads, Nowlines, pipelines or power
lines across the Jeased premises in accordance with the terms and provisions of the Surface Use
Agreement to service ils operations on any of the following described tracts of land (the “Jointly
Operated Acreage™), prior to any partial or total termination of this Lease, thea and in that event,
Lessee may nevertheless continus to use such established roads, flowlines, pipelines and power Jines
as originally configured foras long asany of the existing oil and gas leases (including this Leass and

() Section 38, Block 39, T-5.8, T&P Ry. Co. Survey, Upion County, Texas,
() Section 43, Block 39, T-5-8, T&P Ry. Co. Sirvay, Upion County, Texas,

6.

A, Atthe later 10 ocour of the following: (i) the expiration of the primary-term of this
Lease, or (ii) the conclusion of the Lessee's continuous development program undentaken and
prosecuted in accordance with the provisions of this Lease; this Lease shall terminate as ¢o ol of the

leased premises not theretofore released, save and except the acreage and depihs included in the
Producing Unit(s) established by Lessee,

B.  Each Producing Unit shall be in the form of 2 square or reclangle as nearly as is

practicable with the well at a legal location on such Producing Unit and as nearly as possible in the
center of such Producing Unit,

C.  Lessecchall designate each Producing Unit in recordable form with such designation
cantaining 8 metes and bounds description or other sufficient legal description of the Produciig
Unit's exterior boundaries and relevant depth limliations, Lesseo shall place each designation of a
Praducing Unit of record in Upton County, Texas within sixty (60) days aRter the completion of the
well for such Proditeing Unit and promptly provide to Lessor a certified copy of such recorded
designation of Produting Unil provided, however that during the existence (if any) of Lessee’
continuous development program, Lessee may defer filing such designations until the continuous
development program has been concluded st which time Lessee may file 2 single instrument which
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identifies and designates each Producing Unit situated on the leased premises.

D.  Lesses shall, within sixty (60) days afler termination of this Lcase, as to any part of
the leased premises, umwmshmwwamwmbhrdmdmdmmemaewor
depths as to which this Lease has terminated,

B, Subjesttotheprovisionsof Seclion6.G. below, if et the expirstion of the primasy term
of this Lease, Lessee is then engaged in drilling a well on the leased premises or if Lessee has
compicied a well as a commercial producer on the leased premises and such well §s then sl
produsing in paying quantities upen the expiration of the primary term of this Lease, Lessee shall
have the right and eption (but not obligation) to engage in a continuous development program on the
leased premises by conducting @ program of continuous drilling of new wells on the leased premises
allowing no more than onehundred eighty (180) days toclapso between (i) the completion of ono well
asawellptoducinginpayinsqmtitioradryho!c.and(il)uwmmmmeemem of setual drilling
operations on the next succeeding well, If a continuous development program is undertaken by the
Lemaiuhallbedeunedtnhnvebemeoncludedontlwmlleﬂomofmefollowing:(x)atsuch
time as Lessee allows more than one hundred cighty (180) days to pass from the most recent
completion of @ new well on the leased premises without having commenced actual drilling
operations onancther new well; or (y) upon the date which Is the tenth (10th) anniversary of the date
on which the primary term of this Lease expired, Itis understood and agreed that commencement of
reworking operations or drilling, side tracking or deepening operations an a well previously
completed pursuant 1o this Lease shall not consiimte “commencement of actual drilling on the next
succeeding well® so as to constitute continnous development.

P, Ifafler the expiration of the primary term of this Lease or the conclusion of Lessee's
continwous development program, whichever occurs Jater, ey Producing Unit shall ceaseto produce
in paying quantities this Lease shal} terminate as 1o such Producing Unit unless Lessee, within sixty
(60) days afier such cessation of production in paying quantities, commences reworking operations
or commences actual drilling opecations and thereafter diligently prosecutes the same or different
reworking or actual drilling operations on such Producing Unit with no cessation of morethan thirty
(30) days until production in paying quantities is restored.

G. Notwithstanding anything hereln to the contrary, on the date which is the tenth (10th)

mnivmoflhedawonwlﬁchthepﬁmarylcnnol‘llﬁsLmoexplm.thislmshall terminatcas
to all acseage not then located within a Producing Unit. )

7. Royalties, As royalty, Lessee covenanis and agrees:

A QIl. Todeliver free of cost to Lessor at the location of the disposition of Lessee's oil
and liquid hydrocarbons or to the eredit of Lessor at the pipelines to which the wells may be
connected, one-fourth (1/4) of all oil and other liquid hydrocarbons (recovered or separated on the
leased premises) produced and saved from the leased premises: or, at the Lessor's option, which may
b exercised from time to time, Lessee shall pay 10 Lessor the same percentage of the markes value
at the point of Lessee’s dispasition of its oil and liquid hydrocarbons for such oil and cther liquid
hydrocarbons of like grade and gravity prevailing in the area on the day such oil and othes
hydrocarbons are run; provided, howevez, there shall be no deduction from the value of Lessor's
royalty by reason of any processing, treatmen, trucking, transpostation or other cost 1o market such
ol and other liquid hydrocarbons, If Lessee or any Affiliste of Lessee engages in any “downsiream
marketing” of oll or other liquid hydrocarbans, from the leased premises, including receiving
payments for aggregating such substances with oil or lquid hydrocarbons produced from other tracts
of land, then and In that event, Lessee shall fully disclose any such contractual or other marketing
amangements and shall include in ils psyment of royalties on ofl the share of the paynients or value
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production from and attributable to this lease bears to the total volume of production the disposition

for whkhmemyoﬂuAmlhustedany“bonm", "inukeungfus“.“aghrcaution fees”

B,  Gss Topay the Lessor:

(i) On gas produced from the leascd premises whichis processedina processing plamt
in which Lessee arany parent, subsidiary or affiliate of Lesses has direct or indivect interest, Lessor
shall receive the higher of (a) one-fourth (14) of the markes value of such gas at the inlet to the
processing plant, or (b) one=fourth ( 1/4) o€ the market velut of all processed liquids saved from said
gas at the point of disposition for Lessees share of processed liquids, plus one-fourth (1/4) of the
market value of all residues gas at the point of sale, use or other disposition.

(ii) On gas produced from the lcased premises, which is processed in facilities other
than 8 processing plant in which Lesses or any parent, subsidiary or affiliate of Lessee has a direct
orindirectinterest, Lessorshall receive one-fourth (1/4) of the market valuc at the point of disposition

of Lessee's liquids of all processed liquids eredited to the account of Lesses and antributable 10 such

823, plus one-fourth (1/4) of the market value of all residus ges at the point of sale, use or other
disposition,

(1it) On a!l gas produced from the leased premises, and 50)d by Lesses orused on or

off the leased premises, and to which the preceding subparagraphs () and (i) above do not apply,

Lessor shall receive one-fourth (1/4) of the market value at the point of use or other disposition of all
such gas, ' .

D.  Notwithstanding anything to the conirary, Lessor's royalty shall never bear, either
directly or indireetly, any pant of the:costs or expeases of production, separation, gathering,
dehydration, compression, transportation, tmcking,pmcesslng,h'cabnem.mrage ormerkefingofthe
oil or ges produced from the Jeased premises, nor any part of the costs of construction, operation or
deprocistion of anyplant or other facillties or equipment used in the handling of ofl or ges produced
from the leased premises. Royslty shall be payable on ofl, gas and other products produced from the
leased premises and consumed by Lessee on the leased premises, whether for compression,
dehydration, fucl or other uses. It isunderstood and agreed thal as to gas volumes produced from the

falth belief that such re-injection will result in the enhancement of the overall recovery of royalty-
bearing hydrocarbons from this Lease, then and in that event Lesseo shall not be required 1o pay
royalties on such re-injecied gas volumes.

E.  Ifthe gas produced from the Jeased premisas is sold by Lessce pursuant to an arms-
length contract with a purchaser which is not an affiliats of Lessee, and the contract provides for ()

delivery to such purchaserat the ime such contract is entered into, and (i) & term no longer than that
which is usual and customary in the indusiry at the time the contract is made and such contract
provides for redetermination of price to refieet fncreases In the market value of natural 835 not less
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total proceeds received by Lessee in such sate, subjeet (o the provistons of Section 7.C. and 7.D.
above,

8. With respect to each well on the leased premises, inilial royalty
payments for oll and/or gas shall be mede on or before the end of the fourth (4th) calendar month

following the month of first production. Thereafter, all royalties which are required to be paid

preduction is sold, and royalty on gas shall be due and payable on or before the fifteenth (15%) of the
third (3%) calendar month following the month of production, Each royalty payment shall be
accompanied by a cheek swb, schedule, summary or remittanes advice {dentifying the Lease and
showing the gross amount and disposition of all oil and gas produced and the market value of the oil
and pas. A copy ofall contracts under which gas issold or processed and all subsequent agreements
and amendments 1o such contracts shall be delivared to Lessor within thirty (30) days afler entering
into or making sucheontracts, agreements or amendments, The books, accounts and all other records
pertaining 10 production, transportation, sale and markeung of oil or gas from the leased premises

by law. IfLessee is in default hereunder and this matier is tumed over to an aitorney for collestion,
or Is collected by suit, Lessce agrees to pay all reasonable attomey’s fees and litigation expenses
incurred by Lessor. Payments may be remitted to Lessor annually for the aggregate of up (o twelve
(12) months' sccumulation of proceeds if the total amount owed is $25.00 or less.

9.  Limitation of Ol and Gag. This Lease is intended to coveronly oil and gas, butsome other
substances (ifcluding helium and suiphur) may be produced necessarily with and incidental 1o the
production of oil o gas from the leased premises; and, in such event, this Lease shall also cover all
such other substances so produced. On all such substances produced underand by virtue of the terms
of this Lease, Lessor shall receive aroyalty of one-fourth {1/4) of all such substances so produced and
saved, same to be delivered to Lessor, fres of all costs; or, al Lessor's election, Lessor’s one-fourth
(1/4) of such substances shall be sold by Lesses with Lessee’s portion of such substances and at the
same price realized by Lessee in its disposition of its portion of such substances.

10.

A.  Eachend cvctycomractoramemmlaedlntobylmseefomrreluingtoﬂ\enle,
precessing or ather disposition of production from of atributable to this Lease shall contain
provisions sufficient to sccommodate the Lessor's ful) exerclse of its rights and privileges with

respect 1o its royalty share of production including, but not limited to, those set forth in Section 12
of this Lease.

B.  In the event Lessee enters into a conlroet for the sale of gas produced from or
artributable to this Lease (including the Lessor's royalty share of gus) which contract contains what
is commaonly referred to as a “take or pay provision” (such provision meaning that the gas purchaser
agrees {o take delivery of a specified minimum volume or quanttity of gas over a specifiod term at a
specified price or to make minimum periodic payments to the producer for gas not taken by
purchaser) and the purchaser under such gas purchase contract makes payments to Lessee by virtue
of such purchaser's faflure 10 take delivery of such minimum volume or quantity of gas, then Lessor
shall be entitled to ane-fourth (1/4) of all sums paid 1o producerunder the provisions of such contract.
Such royalty psyments shall be due and owing 1o Lessor within sixty (60) days after Lessee's receipt
of such payments from iis purchaser. Any royally payments mede to Lessor under the “pay*
obligation of any “take or pay” gas contract shall be epplied as a credit toward Lessee's minimum
voyalty obligation, If the gas purchaser which hes meda any such “take or pay™ payments to Lesses

is entitled to and does “make-up” volumes of gas within the recoupment period called forin the gas

contract and Lessee is required to give such purchaser a credit for those volumes of gas previously

paid for but not taken, then Lessor shall nat be entided to royalty on such “make-u

p" Bas, except 1o
the extent necessary for Lessor 1o receive its ful royalty shore of the market value of such gas in
accordance with Section 7.
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"s execution,
ver, or selilement of any such contract,

1. Sepaxatiop of Y.iauids. All gas produced from the leased premises shall, before the same is
sold or used: for any purpose or is transported from the leased premises be passed through a

for all purposes of Section 7.A.
above.

12, Rightto Toke Praduction fn Xind. Lessor shall always have the right, at any lime and from
time to ime, upon reasonable written noliceto Lessee, to take Lessor's share of oil, gasand processed
liquids in kind, Lessor may elect 10 take Lessor's gas in kind at the well, or at the point of delivery

» If gas I8 pracessed, Lessor may clect to take
Lessor's share of residue gas attributable 1o production from the leased premises, at the same point
of delivery where Lesses receives its share of residus Bas or has its share of residue gas delivered 1o
a third party. Lessor may elect to have jis royalty share of processed liquids stored in tanks at the
plant or delivered into pipelines on the same basis as Lesseo's share of liquids is stored or delivered,

production, gathering, dehydration, separation,

compressi ]
slorage ofme'sshmofmmdpmmedliqu!dulangwlm Lessee’s share of gasand processed
liquids.

13.  Shui-ln Gas Well Paymenis. Ifafier the expiration of the primary term these is a gas well
onthe lcased premises capableof producing in paying quantities but the production theseof is shut-in,
shut-down or suspended for lack of a market, avallable plpelines, or because of government

vestrictions or, if it ls economically inadvisable for both the Lessor end Lessee to sell gas for a time
as evidenced by a written agreement signed by both parties, then, and in any such event, Lessee may
pay as shut-in royalty on or before sixty (60) days aer the date on which (a) production from any
such well is shut-in, shut-down or suspended; or (b) this Lease isno longermaintained by compliance
with one of the other preservation provisions hereof, whithever is the later date and thereafier at
annual intervals the sum of Twenty Five Dollars (325.00) pernet minesal acre per Producing Unit per
well, or Five Hundred Dollars ($500,00) per well which ever is grester, for each and every shut-in,
shut-down or suspended well, If such payment is made In accordance with the terms hereof, this
Lease shall not terminate, but shall continue in force for pedlod of one (1) year from the date of
making such shut-in payment (subject to the exceptions set owt hereafter) and it wilk be considered
that gas is being produced from the lcased premises in paying quantities within the meaning of each
pentinent provision of this Lease, Provided, however, in no event shall shut-in well paymenis
maintain this Lease in force for any single period exceeding two (2) years nor shall Lessee be entitied
to utilize shutin gas well payments to maintain any part of this Lease if this Lease has theretofore
been maintained in whole or in pan by the paymen of shut-in gas wel} payments for a cumulative
length of ime exceeding four (4) years, Any shut-in royalty payment shall not be 8 cn.sdlt ageinst

before sixty (50) days after such new shut-in date or the Lease shall terminate. Notwithstanding

anything to the contrary set out above, a proper shut-in gas well payment will malntain the rights

granted by this Lease only 1o the Preducing Unit(s) of such gas weli(s) as if they were producing gas

in paying quantitles pursuant 10 Section 2 above. Should such shut-in gas well paymenis not be made
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ina limely_ma«mu as provided for above, then, in thar eveny, it shall be considered for all purposes

» unless this Lease is being
terminate automatically at
in royalties, and Lessee shall
the Producing Units containing a

midnight on the last day provided for the payment of such shut-

thereupon fumish to Lessor a release of all of jts interest in and to
shut-in gas well,

14, Pogling.

Yenjeal Wells, Unless Lessce obiains the prior written consent of Lessor, Lesses shall have no
Buthority under this Lease 1o poo! al) orany portion of the leased premises with other Rcreage, tracts,
interests or leases for the purposes of drilling or producing from a vertical wel),

+ Lessee, atits option, is granted the right and power to pool or combine Lessor's
interest In the leased premises, or any portion thereof, as o oil and gas, or cither of them, with other

develop and operate the
leased premises in compliance with the spacing and density rules of the Railroad Commission of

A pooled unit created for a horizontal well under this Lease may contain no more than the
lesser of:

()  Porty (40) acres plus the minimum additionel acreage allowed for horizonta)
drain holes, asset forth inRule 86 of the Texas Rafiroad Commission wiilizing
" the Addiional Acreage Assignment Table of Rule 86 for fields with a density

tule of forty (40) acres or less, as set forth in Section 3.86, Chapter 3, Pant |,
Title 16, of the Texas Adlpinmmivc Code; or

)  320acres.

Lesses shall execulsin writingan instrument identifying and describing the pooled acreage, the Jeases
and interests so pooled, the zones, subsiances, formelicns and depths covered by the pooled unit and
record such instrument In the county or counties in which the pooled land is situsted, The pooled unit
shall be effective on the date such instrument is filed of record, A copy of such recarded

instrument,
and al} amendments thereof, shall be fumished to Lessor within thirty (30) days from end afier the
respeciive effective date of such instrument(s). .

Production from or drilling or reworking operations on any horizontal well on such pooled
unit shell be treated as production from or drilling or seworking operations on the pontion of the
leased premises included in such pooled unit, provided, however, notwiths tanding rnything else in
this Lease to the contrary, production from or drilling or reworking operations on any pooled unit
csiablished hereunder shall not be treated 8s or constitute production from, or drilling or reworking
operations on any portion of the leased premises not included within such pooled unit, This Leass

may be continued in force and effect as to portions of the Jeased premises not included in a pooled
unit only as provided elsewhere in this Oil and Gas Lease.

Unless otherwise stated herein, there shall be allocated to this Qi) and Gas Lease the
proportion of ths total production from the pooled unit that the number of surface acrés covered by
this Oil and Qs Lease and jncluded in the pooled unit bears to the total number of surface acres in

such pooled unit; and royalties shall be paid hereunder only upon that portion of total pooled unit
production so allocated,

Any pooled unlt deaignated by Lessee in accordance with the provisions of this Lease shall
aulomatically terminate upon the completion of o dry hols on the pooled unit or upon the cessation
of production in commercial quantities from said pooled unit unless Lessee commences sdditional
operations or restores production on the pooled unit within the appilcable time period required for

MACeznzNOB snd Ous Lemse-Cosnell Living TrumApacked. wpd Page 9
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operations provided in Section 6.F. of this Lease.- Lessee may

accordance with this Lease at any time afier the completion of
in commercial quantities from such pooled unit,

dissolve & pooled unit designated in
a dry hole or cessation of production

15.  Assignahility. The rights of either party hereundar may be assigned in whole orin part and
the provisions hereof extend to the heirs, executors, administratars, successors and assigns of the

pasties hereto; provided, however, that any such assignment by Lessee shall requirs the prior written
consen! of Lessor, provided further, however that such consent shall not be unreasonably withheld.

Lessor's consent to any assignment shall not constilute consent 10 any other assignment, Lessee shall

copy of any assignment made pursuant 1o this section, with the recording data
reflecicd thereon (if recorded), Assignment of this Lease or any part thereof shall notrelieve Lessee,
its assignees, or any subassignees of any obligations hereunder, theretofore acerued or to acerue in
the furure; and any assignee of Lessee shall, by seceplanse of such assignment, be bound by all terms
and provisions hereof, The temn “assignmeni” as used herein, shall include, without limitation, any
sublease, farmout, or any other agreement by which any share of the operating rights granted by this
Lease are assigned or conveyed, or agreed to be assigned or conveyed, to any other party.

No change or division in ownership of the leased premises, rentals of royalties however
accomplished shall operate to enlarge the obligatlons or disninish the rights of Lesses, nor shall any

until the person-acquiring any

16  Dutyto Deyelap, Thedrilling ofa well or wells within the broad language of this Lease shall
not be construed as an agreement ar construstion on the part of Lessor that such drilling would
conslitute reasonable development of the leased premises, or such portionorportions thercof as may

on edjacent land and draining the leased premises, Lessee agrees to drill such offset wells as a
reasongble prudent operator would drill under ike same or similar circumstances, If ol and/or gas
are discovered on the land covered by this Lease, Lessec agrees (o further develop said land covered
by this Lease as a reasonable prudent operater would under the same or similar circumstances.

Surface s and Restor; Lessec’s obligations with respect 1o its use of the
surface estate in the leased premises is govemed by that certain Surface Use Agreement beiwean
Lessee and the Surface Owner of even date herewith which is incarporated herein by reference for
all purposes,

18.  Whater. Lessee'srights andinterests to ulilize potable ground water from the screage covered
by this Lease shall be restricted to thoss rights and interests more fully deseribed in the Surface Use
Agreement; otherwise by this Lease, Lessee does not (expressly or by implication or by operalion of

Iaw) acquire any title to or right louse for any purpose, any water located in, on or under the leased
premises,

19, o » Division orders er wransfer orders, if execuled, shall be solely for the

extended or ratified by any division order or transfer order, Any amendment, alteration, extension
or ratification of this Lease or of any term or provision of this Lease shall be made by an instrument
Inwriting clearly denominated as to its purpose and effect, describing the specific terms orprovisions
of the Lesse affecled and the proposed change or modification, and executed by the party against

whom the amendment, alteration, extension, or ratification is to be enforced, any amendment,
alteration, extension or ratification not so drafted and executed shall be of no foree or effect,

20.  Information Requiremsnls,

A, Lessec shall fumish to the designated representative of Lessor (such representative

initially designated to be Jacqueline Montoya of Las Vegas, Nevada, at or within thetimes indicated,
a true and correct copy of each of the following:

MiConneiNON end Oas Lease-Coand) Living TrustApashsd.wpd Page 10
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()  Any contract under which £0s is sold or processed and

. any amendment lo contract,
within thirty (30) days afier eatering into the contract or amendment.

(i)  Each week, the daily drilling reports covering cach well being drilled on the leased
premises during the preceding week.

(i)  Simultaneousty with its Aling, any document affecting the leased premises and which
is iled by Lessee with the Texas Railroad Commission or any cther regulatory agency.

(v) . Assconas completed, (inal prints of all drilles’s logs, electrical logs and surveys

obtained in drilling any well on the leased premises, any core analysis and test results.obtained from
any well on the leased premises, and Lessee's intespretation of all data cbtainéd in Lessee's
¢xploration operations on the leased premises,

{)  Assoonas obiained by oron behalf of or made available 10 Lessee, any title opinion

covering all or any part of the leased premises and obialned by or on behalf of or made available o
Lessee while this Lease is in effect.

(Vi)  As s00n as entered into, any permitted farm out agreement which is not filed for
record, .

{vii) * With each royalty payment, a cheek stub, schedule, summary or other remittance

advice showing the production period covered by the payment, gross production for ihe period, the
amounts of any deductions and the amount of royalty being paid.

B.  Lesseeshall fumish 1o Lessor, as scon as the recording data is available for inclusion,
a true and correct photocopy of this Lense, any releass of this Lease in whole orin part, any permitted
fann out agreement which is filed for record and any permitted assignment of this Lease in whole or

in part. In each case where such instruments are o be recorded, the copy provided to Lessor shall
reflect the recording dals for such Instrument.

to any producing well at reasonable times without previous nofice to Lessee, and Lessor may, at

s expense, install check meters on orotherwise check any producing well or wells located op
the leased premises,

D.  During Lessee's rogular office hours, Lessor shall have access to andmay inspectand
copy sllinformation concerning the dsilling, coring, testing and completing of ail wells, including the

rds, production
cherts, records and Informetion, concerning the production, iransportation and marketing of ofl and

gas from the jeased premises, and during end for five (5) years afier expiration of the.primary term
of this Lease, all of the following data obtained asa result of Lessee’s operations under this lease:
all seismic, gravity meter and similar exploration data obtained by Lessee in its exploration of the
leased premises o as to permit Lessor to make jts own evaluation and interpretation of the data,

E.  Lessee shall notify Lessorat laast thirty (30) days in advance (exclusive of Saturdays,
Sundays and legal holidays) of the time and date of (he proposed plugging of any well which has
produced, so as to sllow Lessor to observe and inspect the plugging operations,

11, INDEMNIFICATION, LESSEE, ITSSUCCESSORSANDASSIGNS.AGREETO
INDEMNIFY, DEFEND AND HOLD LESSOR HARMLESS FROM AND AGAINST ANY

AND ALL CLAIMS, LOSSES, LIABILITIES, FINES, COSTS, EXPENSES (NCLUDING
REASONABLE ATTORNEYS FEES AND LITIGATION EXPENSES) (COLLECTIVELY
“CLAIMS") RESULTING FROM OR ARISING OUT OF OR IN CONNECTION WITH
OPERATIONS OF OR FOR LESSEE, ITS AGENTS, CONTRACTORS, OR
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SUBCONTRACTORS HEREUNDER, INCLUDING CLAIMS ARISING OUT OF LESSOR'S
NEGLIGENCE PROVIDED HO THAT THE LESSEE'S OBLIGATIONS UNDER
THIS SECTION 21 SHALL NOT APPLY TO CLAIMS THAT ARISE SOLELY OUT oF
LESSOR'S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT, THIS PROVISION AND
ITS INDEMNITIES SHALL SURVIVE THE TERMINATION OF THIS LEASE AND
SHALL INURE TO THE BENEFIT OF AND BE BINDING UPON THE RESPECTIVE
SUCCESSORS, HEIRS AND ASSIGNS OF LESSOR AND LESSEE.

22, Lessor warrants title to the undivided fractional mineral fee
interest it owns of record as of the date of this Lease and which i3 covered by this Leass subject to

the reservations, exceptions and other provisions hereof, unto Lesses from and against the claims of
persons slaiming or to claim the same or any part thereof during the term of this Lease by, through
and under Lessor, but not otherwise, Lessor agrees that Lessee, at its option after Lesses has given
Lessor sixty (60) days’ written notice, may discharge &ny tax, mortgage or other lien upon Lessor's
imminthaleascpnuﬁm.eiﬂwinwholam in part, and in the event Lessee does so, it shall be

subject to any defenses of Lessor, and apply

3, rronortie 100 101 lesa than F H{in= llhlﬂ!ﬂd lhatifLessorowus
an interest in o} and gas in and under any of the Jeased premises which is less than the entire o) and
8as fee simple estate, then the royalties on production shall each be reduced by the proportion thercof
which the mineral fee estate of Lessor in such land bears o the entire mineral fee estate, provided that

AL LAWS AND REGULATIC S» LESSEE,
ASSIGNS, BY ITS ACCEPTANCE, OF THIS LEASE, HERERY
AGREES TO COMPLY WITH ALL APPLICABLE LAWS, RULES AND REGULATIONS
ANDHEREBYASSUMESFULLRESPONSIBILM FOR,ANDAGREES TO INDEMNIFY,
DEFEND AND HOLD HARMLESS, LESSOR FROM AND AGAINST ANY LOSS,

ITS SUCCESSORS AND |

that has been drilled by Lessee oranexisting wellboro that Lessse has converied into a disposal wel),
provided that Lessor’s writien consent Is fiest cbtained (such consent not to be unreasonably
withheld). If and when requested by Lessor, Lessee shall demonstrate 1o Lessor's reasonable

satisfaction that any such disposal or injection wall is In compliance with all relevant laws and
regulations concemning protection of ground water resource's,
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27, Almmmiﬂ;ﬂmn;’m mterms:fthisbeasemotbulmorammdndwuptby
awritten instrument ¢ Y demonstrating sug pmpoumdefrect,mdmubybothpmimo
this Lease, Thcwrmeninstmwslw!ldmﬂbelhespaelﬁcmor

provisions being altered and
« Anynotation orlegendattached to aroyalty check shal|
be rull and void and Without legal significance for the purpose of altering this Leass.

fthisLeasain thmalmpenyrecordsomplon&unty, Texas.suchMemomn:ium
to describe the Leased

Lesso
exccute this Lease, Sucha recording Memorandum will be executed and acknowledgeq by each of
the partics hereto and shaj| disclogs the existence of the continuous development program calied for
inthis Lease.

29, Lonnterparts. This Lease may be executed in multiple Counterparts each of which ghal) be

decmed to bs an criginal and all of which when taken together shall constitule one and the same
instrument,

30, anﬁ_mﬂm THIS LEASR Sﬂm BE CONSTRUED UNDER THE
LAWS OF THE STATE OF TEXAS, THR

VENUE FOR ANY ACTION TO ENFORCE OR
CONSTRUE THE TERMS AND PROVISIONS OF THIS LEASE SHALL BE IN THE STATE
COURTS OF UPTON COUNTY, TEXAS,

rhas included multiple trects wider this Lease for the convenience of Lessor and Lessee, with
the express agreement and slipulation that this Lease Is not a “community lease" -ang thet no

communtization of royalty interesy shall occur and that each Separate tract shal) b, for purposes of
B and paying of royalty interest, consldered a separate lease,

Lease shall be sent by certified mal, retum receipt requesied, by facsimile transmission (fax), or by
commercial overnight courier, A notice sent by mail shall bs deemed to have been received (if

a‘ﬂmﬂmmmwmmwm Page 13
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properly addressed, with postage prepaid) no later than

while natices sent by commercial ovemight courier
actually recejved,

three (3) Business Days afier it is postmarked,
shall be deemed 10 have been delivered when

Notices o the Lessor(s) and Lessee(s) respectively, shall be addressed as follows:

110 Lessor:

Eleanor C, Hnrtman. Individually ang as
Trastes of the W. N, Connell and

Marjorie T, Connell Living Trusi

Agreement dated May 18, 1972
P.Q,, B

Mslwwsu- atrached O..—c?'\c"euc\uu ,

Apache Co;pomﬁon

303 Veterans Airpark Lane, Sulte 3000
Midland, Texas 79705

IN WITNESS WHEREOF, this instrament is dated as of the date first writien above,

artman, indivi
N Comellend Mujori™ /), 7.5
T. Connell Living Trust under Trust
Agreement dated May 18, 1972

LESSEF,
APACHE CORPORATION

By:
Printed Noame:
Tile:

THE STATE OF NEVADA §
§
COUNTYOFCLARK  §

+h
The foregoing instrument was ascknowledged before me this A day of April,

— 012, by
Eleanor C, Hartman, Individually and as Trustes of the W. N, Connell and Marjorie T, Conngli Living
Trust under Trust Agreement dated May 18, 1972, A
SEAL)| e STEPHEN MLLER - { \A
ISEAL) off e X NOTARY PRI Notary Public in and for the Stage of Fexay Oeyed
N WM&W‘B Printed Name of Nowﬁm_y
s Cortlcots Koz 1160774 My commission Explres:._lp___t_z_g-drg

uwmummummw.m Page 14
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THE STATE OF TEXAS §

§
COUNTY OF — §
The faregoing instrumens was ecknowledged bofors me this — day of.}\pdl, 2012, by
, of Apache Corporation, 8 Delaware
corporation, on behalf of said corporation,
[SEAL) —
Notary Publio In and for the Stato of Texas
Printed Name of Notery: —
My commission Expiree:

Maummummmm Pagels
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JOHNSTON & ASSOCIATES, P.C.

ATTORNEYS AT LAW
INDEPENDENCR PLAZA
JEFPREY M. JOUNSTON 400 WesT ILLDNOIS, SUTTE 1600
Also licensed in New Mexico MIDLAND, TEXAS 79701
P. 0. Box28%0
: MIDLAND, TEXAS 797022890
Of Counsel: : (432) 683-8844
STANLEY E. CRAWFORD, JR. ) “ (432) 683-8855 (Fax)
Board Certified in Civil Trial Law
MICHAEL A. SHORT
April 6,2012
Via Hand Delivery
Wells Fargo Bank, N.A.
500 West Texas Avenue

Midland, Texas 79701

Re:  Wire Transfer of Lease Bonus Consideration remitted by Apache Corporation
for Acreage in Upton County, Texas.

Gentlemen:

Please wire transfer the sum of One Million Seven Hundred Twenty-Seven Thousand
Four Hundred Ninety-Three and 60/ 100 Dollars ($1,727,493.60) from this law firm’s client trust
account (Wells Fargo Acct. No.REDACUTEL) in accordance with the following instructions:

Name of Account Marjorie T. Connell and Eleanor C. Hartman
\ AT \

Account No.:REDACTE
Bank Name: Wells Fargo Bank, N.A.
Bank Address; 420 Montgomery Street
- San Francisco, California 94104
Bank ABA Routlng No.: REDACYED
Contact Person: Ms. Elizabeth Kagele
[elizabeth. kagele@wellsfargo.com]

If you have any questions concerning the foregoing, please contact me. Thank you for
your attention to this matter.

Very truly yours,

J efﬁ'e?;z. Jo%ton

JIMNmgm
cc: Eleanor Hartman - via e-mail

MAConnell-Cowden Minerals L.PA\LtrWelisFargoConnellLivingTrust
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CONNELL LIVING TRUST BONUS SCHEDULE

Apache Lease Purchase (4-5-2012)

Tract
W/2 SE/4 of 32

Sect. 32 SAE W/2 SE/4
SW/4 SE/4 of 38

Sect. 38 SAE SW/4 SE/4
SW/4 NE/4 and SW/4 NW/4 of Sect. 40
SW/4 of 41

Sect. 42

SE/4 of 43

Sect. 44

Sect. 45

Sect. 48, Block 39

W72 of 48, Block 40

Totals:

M.I
1/8
7/64
1/8
7/64
7/64
15/64

Gross
Acreage

84.0000
588.0000
41.9375
629.0625
83.7500
160.0000
671.0000
160.0000
670.0000
640.0000
670.0000
327.8500

Net Mineral

Acreage
10.5000
64.3125
5.2422
68.8037
9.1602
37.5000
-0-
-0-
157.0313
150.0000
73.2813

-0-

575.8312

Bonus
Rate

$3000.00
$3000.00

| $3000.00

$3000.00
$3000.00
$3000.00
$3000.00

/$3000.00

$3000.00
$3000.00
$3000.00
$3000.00

Bonus

Payable
$31,500.00
$192,837.50
$15,726.60
$206,411.10
$27,480.60
$112,500.00
-0-

-0-
$471,093.90
$450,000.00
$219,843.90
-0-
$1,727,493.60
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2010
NET - TEXAS INCOME

Oil and Gas Income from Voucher $825,950.66
Ranch Land - 1 Year $2,300.00
Total $828,250.66
Less Expenses 18,915.62
NET TOTAL $809,335.04

Texas Income Divided
Eleanor Ahern - 35% $283,267.26
Kathy Bouvier - 32.5% $263,033.89
~Jacquie Montoya - 32.5% $263,033.89
Total $809,335.04
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Lease Owner

Owner Number

Gross/Net

Voucher Totals

1099 Totals

DCP Midstream 162705 Gross $209.52 $209.52
Net $209.52 $209.52
Pioneer 5486 Gross $1,876.31 $1,876.31
Net - $1,779.21 $1,779.21
Pioneer 41374 Gross $832.03 $832.03
Net $771.83 $771.83
Plains Marketing 0782216 Gross $23,788.35 $23,788.35
Net - $22,691.91 $22,691.91
Plains Marketing 0488845 Gross $1,612.48 $1,612.48
Net $1,538.16 $1,538.16
Prime 7635 Gross $248,425.77 $248,425.77
Net $235,854.95 $235,854.95
Remuda C0596 Gross $12,084.47 $12,084.47
Net $11,406.47 $11,406.47
Apache 45572 Gross $575,783.38 $575,783.38
Net $546,101.99 $546,101.99

Sub Total Net . $820,144.52

Total Voucher NET $820,144.52

Total 1099 NET $820,144.52

$0.00

Total Voucher GROSS $864,402.79

Total 1099 GROSS $864,402.79
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Date Paid

2011 EXPENSES

Company / Service

Amount

1/3/2011

11/4/2011

11/4/2011

11/4/2011

Trust Tax Service paid from TX Qil Acct

Reimburse Jacquie for Annual PO Box Fee
for 2011

Upton County Tax District 2011 Taxes
Statement #2024

Upton County Tax District 2011 Taxes
Statement #2025

Upton County Tax District 2011 Advalorum
Statement #12498-12502

Total

$250.00

$2,500.32

$18,803.50

$144.24

$21,698.06

AA 2352



2011
NET - TEXAS INCOME

Oil and Gas Income from Voucher $820,144.52
Ranch Land - 1 Year $2,300.00
Total $822,444.52
l.ess Expenses 21,698.06
NET TOTAL $800,746.46

Texas Income Divided
Eleanor Ahern - 35% $280,261.26
Kathy Bouvier - 32.5% $260,242.60
Jacquie Montoya - 32.5% $260,242.60
Total $800,746.46
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DIVIDING A TRUST INTO SUBTRUSTS

AFTER A SETTLOR’S DEATH
Funding Separate Subtrusts Created under a Trust

by Layne T. Rushforth

Section 1. Overview: This memo is directed to the trustee of a revocable trust where the trust
requires the allocation of trust assets into two or more subtrusts at the time of the settlor’s death, or, in
the case of a two-settlor trust, at the time of the settlor who dies first ("deceased settlor" or “decedent”).
Traditionally, this type of planning has been done by married couples, but it also works for domestic
partners and unrelated individuals; however, planning involving a trust that qualifies for the marital
deduction for federal estate tax purposes does not apply if the surviving settlor is not married (as defined
under federal law) to the deceased settlor.

1.1 Purpose of Division. The division of a trust is frequently tax motivated, but it can also
be required because of a desire to preserve assets for specific beneficiaries (such as the children of the
deceased settlor), and/or a desire to protect assets against the claims of creditors and the impact of
divorce and re-marriage.

1.2 Federal Estate Tax. The federal estate tax rate is 40%." The amount of property that can
be transferred free of the estate tax is referred to as the “applicable exclusion amount”, which is
$5,340,000 in 2014 and $5,430,000 in 2015.%

1.3 Note of Caution. This memo speaks in general terms and refers to trust provisions that
are typical. This memo was not written with any specific trust in mind. Each trust is unique, and you
should read the trust documents carefully and confer with a CPA or with us or another attorney who is
experienced in trust administration and estate tax matters. This memo does not discuss your duties to
administer the subtrusts after they are created and funded. For that, you should read the memo titled
“Your Duties as Trustee”.’

Section 2. Two-Settlor Trusts: Most of the two-settlor trusts that require a division when
one settlor dies are designed either as an “A/B Trust” or as an “A/B/C Trust”.

2.1 A/B Trust. Upon the decedent's death, the typical "A/B Trust” is divided into two
subtrusts, which are labeled as the “Survivor’s Trust” and the "Decedent’s Trust" in Figure 1. Itis called
an A/B Trust because the Survivor’s Trust is referred to as Trust A, and the Decedent’s Trust is referred
to as Trust B.*

"The maximum rate imposed for federal estate tax purposes is currently 40%. For the rates in prior years, see
http://rushforth.net/advintro.html#ae.

*Internal Revenue Code § 2010(c) provides for an “applicable exclusion”, which is the cumulative amount that can
pass free of gift and/or estate tax. For 2014, the applicable exclusion is $5,340,000, and for 2015, the applicable exclusion
is $5,430,000. For the applicable exclusion in prior years, see http://rushforth.net/advintro.html#ae.

3This is available online at http:// rushforth.net/pdf/trustee.death.pdf.

4One way to remember which trust is which is to keep in mind that Trust A is for the settlor that is Alive, and Trust
B is for the settlor that is Buried. Most trusts do not use the Trust A and Trust B designations, but it is still common to refer
to these trusts as “A/B Trusts”.
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. DIVIDING A TRUST INTO SUBTRUSTS
The RUSth rth Fll"m, Ltd . © Copyright 1988-2014 by Layne T. Rushforth
Page 2 of 7 Pages

A Nevada Professional Limited-Liability Company

(a) Survivor's Trust. The "Survivor's Trust” or “Trust “A” receives all of the surviving
settlor’s assets plus the decedent's assets to the extent the value exceeds the “applicable exclusion
amount”. In most cases, the surviving settlor will have the right to amend and revoke the
"Survivor's Trust”. This trust is usually designed to qualify for the estate tax marital deduction
if the settlors are married at the time of the first death of a settlor.

(b) Decedent’s Trust. The
Decedent’s Trust® or Trust B receives as
much of the deceased settlor’s property
that can pass free of the estate tax.®
This is done primarily so that the
decedent’s “applicable exclusion HEETED
amount” is preserved without further
estate taxation and without being
subject to the claims of a beneficiary’s
creditors or to dissipation in a rust &
beneficiary’s divorce proceeding. The T
surviving settlor may be (and usually is)
the beneficiary of the Decedent’s Trust,
and the trust may permit the surviving
settlor to direct distributions from the PRI, e s
trust either during the surviving settlor’s
lifetime or after the surviving settlor’s Figure 1

death or both.

A8 TRUSY

Frast A - Surviver s Axsnts v denakampt
Teusut § - Duandeint’s Appiicalie Exclvsion

2.2 A/B/CTrust. An A/B/Ctrust is only for couples who are married (as defined in federal
tax law).” Upon the decedent's death, the typical "A/B/C Trust" or “A/B/QTIP” divides into three
subtrusts. (See Figure 2.)

(a) Survivor's Trust. In atypical "A/B/C Trust", the "Survivor's Trust" or “Trust A”
is a trust for the surviving settlor’s assets, and the surviving spouse has the right to designate who
will be its beneficiaries upon the survivor's death. This trust receives all of the surviving settlor’s
assets but none of the decedent's assets.

(b) Decedent’s Trust. Inan"A/B/CTrust", the "Decedent’s Trust"” or “Trust B” is an
irrevocable trust that receives assets that are covered by the “applicable exclusion”. This is
usually drafted as a spendthrift trust that is exempt from the claims of the surviving spouse’s
creditors.

SAlthough this memo refers to the “Decedent’s Trust”, it may be named something else in your trust documents.
Common names include “Credit-Shelter Trust”, “Bypass Trust”, “Exemption Trust”, and “Exclusion Trust”.

SThis is the “applicable exclusion amount” that has not been used for lifetime gifts. The “applicable exclusion
amount” is given in note ? at the bottom of page ?.

"While Nevada’s domestic partnership laws give domestic partners exactly the same rights as married couples,
current federal tax law does not recognize domestic partners as being married. Federal law does not currently recognize
same-sex marriages, either.
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(c) Marital Trust. The “Marital Trust” or “Trust C” is an irrevocable trust that
qualifies for the marital deduction. This trust can either be a "Qualified Terminable Interest
Property Trust" (often called a "QTIP Trust")® or it can be a life estate/general power of
appointment trust, sometimes referred to as a “Bs Trust”.® Under either type of marital trust, the
surviving spouse is entitled to all of the trust's income each year and may permit the invasion of
the trust's principal for the surviving spouse's benefit. The QTIP trust rules do not permit anyone
other than the surviving spouse to receive distributions from the trust during the surviving
spouse's lifetime, but it may permit the surviving spouse to direct distributions from the trust
after the surviving spouse's death. The life estate/general power of appointment Marital Trust

requires that the surviving spouse have the power to direct distributions from the trust at his or
her death.

Section 3. Division of One-
Settlor Trust: In the case of a one-settlor
trust, the trust is commonly divided
between a Decedent’s Trust and a second
trust, such as a Marital Trust or a Survivor’s
Trust, in a manner similar to the division of
a two-settlor trust as described in section 2,
above. While a Survivor’s Trust is usually
revocable, that is frequently not true in a
one-settlor trust.

A~8-C TRUST

Section 4. Trust Allocation ST
Formulas: Under both an A/B trust and
an A/B/C trust, upon the death of the | . _ ==
decedent, the trust must be divided into the  [imsts- geedencs applicatie fasusion
trusts as directed in the trust document.
Sometimes, specific assets are allocated to
the different trusts, but usually the trustis  Figure 2
divided according to a stated formula. Each
type of formula produces slightly different
results with respect to asset allocations and income tax consequences. It is important for the trustee
to follow the provisions of the document relating to asset allocations and to document
what has been done. It will also be important to maintain accurate records of the
subtrusts until the surviving settlor dies.

4.1 Fractional Formula. The formula can provide for a division of the trust into "fractional
shares” so that each trust owns a fractional interest of each asset. The advantage of this formula is that
the division is a mathematical division that appears in the trust's accounting records, but specific asset
allocations are unnecessary. The disadvantage of this method is the need to have your accountant update
the fraction every time you distribute assets from one of the subtrusts.

4.2 Pecuniary Formula. The pecuniary formula can provide for an allocation of assets based
on an amount of money ("pecuniary amount"). Certain versions of this formula can provide for greater
flexibility in allowing growth assets to benefit the Decedent’s Trust, but if there is substantial post-death

81fa QTIP Trust is used, the trust may be referred to as an "A/B/QTIP Trust" or an "A/B/Q Trust".

*This type of trust gets its name because it is described in IRC § 2056(b)(5).
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appreciation on certain assets, the allocation of assets to a subtrust can actually trigger an income tax on
capital gains.

Section 5. Procedure: The division of the trust is based on the fair market value of the trust
assets at a stated point in time, either at the time of the decedent's death or at the time the trust
allocations are made. Our documents usually require the use of values "as finally determined for estate
tax purposes”, which are date-of-death values (with a few exceptions). If the trust allows the trustee to
select a valuation date, it is often advisable to use the estate-tax valuation date in order to reduce the need
for additional appraisals.

5.1 Appraisal. Formal appraisals of real property, valuable collectibles, jewelry, and closely-
held business interests are highly recommended. Appraisals by qualified appraisers are the best defense
against subsequent attacks by the IRS or disgruntled beneficiaries. In addition to establishing values for
purposes of asset allocation, appraisals also establish the income tax basis for purposes of computing the
gain on the sale of capital assets. In other words, the date-of-death value is treated as the cost of all of
the decedent’s separate property and for all community property.

5.2 Selecting Assets. Once the assets are appraised, the next step is to decide which assets
are to be allocated to each trust. If a fractional formula applies, there still may be assets that are
specifically allocated to one trust or another, and so it is important to follow the legal documents. If one
or more specific assets are to be allocated to one or more specific trusts, the trustee should consult with
an accountant and investment advisors before deciding which assets should go into which trust. There
are estate and income tax issues to be considered. If the survivor is not the trustee, the trustee must
carefully consider the survivor’s rights, and consulting with the survivor is advisable.

(a) Expenses, Taxes, and Income. The trust document will usually contain detailed
and somewhat complicated rules for the allocation of expenses, taxes, and income between or
among the various subtrusts. Failure to follow the directives of the document can expose the
trustee to criticism or even litigation and can expose the trust to unexpected or undesirable tax
consequences.

(b) Postmortem Appreciation or Depreciation. Assets will appreciate or depreciate
between the date of death and the date the assets are actually allocated to the various subtrusts.
Unless your trust uses a fractional formula that allocates fractional shares of all assets between
or among the subtrusts, your trust requires that the appreciation and depreciation be fairly
apportioned between or among the trusts.

(c) Splitting Asset Ownership. The ownership of assets can be divided between or
among multiple trusts. For example, each trust can own different shares of a business or
different percentages in a parcel of real estate. If the Survivor’s Trust or Marital Trust have a
minority interest in a business or a fractional interest in real estate, the estate tax value in the
survivor’s estate might be reduced because of a valuation “discount” that an appraiser will apply
in appropriate circumstances. Keep in mind, however, that splitting the ownership of an asset
can complicate matters if the trusts have different trustees and/or different beneficiaries.

(d) Income Tax Issues. The Survivor’s Trust is usually revocable or contains a
general power of appointment allowing the survivor to change trust beneficiaries. This makes
the survivor’s trust a “grantor trust” for federal income tax purposes, which means that all
income will be taxed to the survivor. It also means that any tax benefits available to an individual
— such as the exclusion of capital gain on the sale of a primary residence under Internal Revenue
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Code (“IRC”) § 121 — will pass through to the survivor. The assets in the Decedent’s Trust will
escape estate taxation upon the survivor’s death, making this an attractive trust into which
appreciated assets should be allocated, but a sale of assets from the Decedent’s Trust will not
escape capital gain taxes if there has been appreciation after the first spouse’s death. With
respect to a home sale, the IRC § 121 exclusion will not apply to any interest in the home allocated
to the Decedent’s Trust.

(e) Unproductive Assets. Assets in a QTIP trust cannot benefit anyone other than
the surviving spouse, and, at a minimum, the surviving spouse is entitled to trust income from
the Marital Trust, regardless of the type. Federal law allows the survivor to compel the trustee
to make unproductive property income-producing, so allocating unproductive property to the
Marital Trust is not appropriate unless the survivor consents.

5.3 Record of Division. It is the trustee's responsibility to see that assets are properly
allocated to the various subtrusts. Once a value has been established for the trust's assets, it isimportant
to document the required division into the subtrusts. In most cases, this will require a coordinated effort
of both your accountant and your trust attorney. The trust document contains detailed and somewhat
complicated rules for the allocation of expenses, taxes, and income between or among the various
subtrusts. Failure to follow the directives of the document can expose the trustee to criticism or even
litigation and can expose the trust to unexpected or undesirable tax consequences.

5.4 Asset Transfers. Most trust documents do not require that the legal title to assets be
specifically transferred to the subtrusts; title can remain in the name of the trustee of the primary trust
so long as the trust's accounting records accurately reflect each subtrust's property interests. On the
other hand, if the subtrusts have different trustees, it is usually advisable to transfer legal title to the
trustee(s) of each subtrust. We recommend re-titling assets in the name of each subtrust in almost all
cases.

Section 6. Generation-Skipping Transfer Tax: The federal government has established
a generation-skipping transfer tax (“GSTT”) that is imposed when assets are transferred from a transferor
to a “skip person”, who is anyone who is in any generation below a child, including grandchildren, great-
grandchildren, etc. There is a “GST Exemption” that exempts transfers totaling $5,000,000 (adjusted
for inflation)'® from the GSTT. To maximize the effectiveness of the GST Exemption, many trusts permit
or require that trusts be divided into GSTT-exempt and GSTT-nonexempt trusts. Without going into the
details of why, it is important to follow the trust’s provisions relating to the creation of subtrusts.
Generally, the same principles that apply to the division of the trust into the Marital Trust, Decedent’s
Trust, and Survivor’s Trust also apply into dividing those trusts into exempt and nonexempt trusts for
generation-skipping transfer tax purposes.

Section 7. Disclaimer by Surviving Settlor: Most trusts for married couples are designed
to eliminate estate taxes upon the death of the first spouse to die. This defers all estate tax until the
surviving spouse's death. Unfortunately, this can push the overall estate into higher estate tax rate
brackets. Under prior law, it was sometimes advisable, for the surviving spouse to disclaim part of the
Marital Trust, allowing it to be taxed at lower brackets. Unless and until the law is changed, for estates
exceeding the applicable exclusion, there is only one tax rate (40%), so disclaiming more than that may
not save estate taxes. If the surviving spouse disclaims assets, the disclaimed portion will pass as is

'°The federal generation-skipping transfer tax (“GST tax”) is imposed at the highest rate imposed for federal estate
tax purposes, which is shown in note 1. For 2011 and beyond, the GST exemption has been the same as the applicable
exclusion for estate tax. (See note 2.)
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provided in the trust document. Disclaimed assets usually go either to the residuary beneficiaries (as
though the surviving spouse had died) or to a special Disclaimer Trust established for the survivor's
benefit. Disclaimers are another tool that can save taxes in the long run if used effectively, but they
should be used only after considering all of the implications.

Section 8. Estate Tax Return: Ifthe decedent's assets (all separate property plus half of any
community property) have a value greater than the exemption amount, a federal estate tax return (IRS
Form 706) must be filed within nine months of the decedent's death even though no estate tax is due.

8.1 The values shown on this tax return must jibe with the values used to allocate assets
between or among the subtrusts. If the values are not identical, they must be reconciled. It is important
that the value claimed as a marital deduction on the estate tax return correspond with the value of assets
in the Marital Trust plus the value of other assets transferred to the surviving spouse. Itis also important
that the value of each GSTT-exempt trust created for generation-skipping transfer tax purposes match
the GST Exemption allocated to that trust on the estate tax return.

8.2 We strongly recommend that you retain a qualified and experienced certified public
accountant to prepare the estate tax return. While the estate tax return itself does not appear too
complicated, a properly prepared return will include copies of supporting documents, including copies
of appraisals, trust documents, the deceased spouse's Will, etc.

Section 9. Income Taxes: After the death of the decedent, the trustee is required to obtain
a tax identification number for each trust other than a grantor trust (as defined in federal income tax
laws).

9.1 The Decedent’s Trust and any Marital Trust are irrevocable trusts and will each require
a tax identification number. Each year, the trustee must file a fiduciary income tax return (IRS Form
1041) for each irrevocable trust, providing a schedule K-1 to each income beneficiary.

(a) The distribution of income to the surviving spouse is mandatory as to the Marital
Trust, which means that the surviving spouse will report all Marital Trust income on his or her
individual income tax return (IRS Form 1040), in which case the trust itself would pay no income
taxes.

(b) The same is true for income from the Decedent’s Trust if the trust requires
income to be distributed to the survivor. On the other hand, if the Decedent’s Trust permits the
accumulation of income or permits income to be distributed to other beneficiaries, the trust will
pay the tax on any income it accumulates, the surviving settlor will report the income he or she
actually receives, and each other beneficiary will report the income he or she actually receives.

9.2 The Survivor’s Trust is usually revocable, and so the tax identification number for the
Survivor's Trust can be the surviving spouse's social security number so long as the surviving spouse is
serving as the sole trustee of the trust. Until the survivor’s death, all income from the assets in the
Survivor’s Trust will be reported each year on the survivor’s individual income tax return (IRS Form
1040).

Section 10. Updating Trust Inventory: The inventory of each subtrust's assets should be
kept current. If specific assets are allocated to each subtrust, it is recommended that a separate
supplemental schedule be prepared regularly for each subtrust. If the trust was divided into fractional
shares, the trust allocation is updated by recalculating the fraction each time distributions are made and
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each time income is allocated to principal. Distributions to beneficiaries, gifts, sales, exchanges, and
other transfers will change the assets or the undivided interest allocated to each subtrust.

Section 11. Conclusion: In order to preserve the estate tax planning that was designed into
your trust, it is important to meticulously follow the trust's provisions relating to the division of the trust
into subtrusts. You have a duty to make a complete inventory of all trust assets, determine the value of
trust assets, and allocate assets to the subtrusts according to the document's formula based on the assets'
value. It is important to file annual tax returns for each irrevocable trust and to keep asset allocations
up-to-date and properly documented so that each subtrust's assets or property interests are clearly
segregated and identifiable.

NOTE: This memo provides general information only and does not contain
legal, accounting, or tax advice. For brevity, this memo is oversimplified
and should not be relied on for any particular situation. Although this
memo may discuss tax issues, this is not a “covered opinion” as defined in
Circular 230 issued by the U. S. Treasury Department, and nothing in this
memo can be relied upon to avoid any tax penalties.

[END: Version of Qctober 31, 2014)

The Rushforth Firm, Ltd.

A Nevada Professional Limited-Liability Company

Receptionist: 702.255.4552 or 855.255.4552
Fax: 702.255.4677 or 855.RUSH.FAX

E-mail: office@rushforth.net
WWW: http://rushforth.net/ | http://rushforthfirm.com/
9505 Hillwood Drive, Suite 100
Las Vegas, Nevada 89134-0514
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Marquis Aurbach Coffing

Liane K. Wakayama, Esq. )
Nevada Bar No. 11313 i §. Slrirr
Candice E. Renka, Esq.

Nevada Bar No. 11447 CLERK OF THE COURT
10001 Park Run Drive

Las Vegas, Nevada 89145

Telephone: (702) 382-0711

Facsimile: (702) 382-5816

lwakayama@maclaw.com

crenka@maclaw.com

Attorneys for Eleanor Connell Hartman
Ahern, as Trustee and Individually

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of Case No.: P-09-066425-T
Dept. No.: 26

THE W.N. CONNELL AND MARJORIE T.
CONNELL LIVING TRUST DATED May 18, | Date of Hearing: January 14, 2015
1972, An Inter Vivos Irrevocable Trust. Time of Hearing: 9:00 a.m.

ELEANOR C. AHERN’S (1) REPLY IN SUPPORT OF ELEANOR C. AHERN’S
MOTION TO DISMISS PETITION FOR DECLARATORY JUDGMENT FOR
FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED: (2)
OPPOSITION TO COUNTERMOTION OF KATHRYN A. BOUVIER AND
JACQUELINE M. MONTOYA FOR SUMMARY JUDGMENT ON PETITION FOR
DECLARATORY JUDGMENT, FOR DAMAGES AND ASSESSMENT OF PENALTIES,
AND FOR OTHER RELIEF; AND (3) REPLY IN SUPPORT OF COUNTERMOTION
FOR SUMMARY JUDGMENT

Eleanor Connell Hartman Ahern, as Trustee and Individually (hereinafter “Eleanor”), by
and through her attorneys of record, the law firm of Marquis Aurbach Coffing, hercby files this
Reply in Support of Eleanor C. Ahern’s Motion to Dismiss Petition for Declaratory Judgment for
Failure to State a Claim Upon Which Relief Can Be Granted (“Reply”); Opposition to
Countermotion of Kathryn A. Bouvier and Jacqueline M. Montoya for Summary Judgment on
Petition for Declaratory Judgment, for Damages and Assessment of Penalties, and for Other
Relief (“Opposition”); and Reply in  Support of Countermotion for Summary Judgment
(“Reply”). The Replies and Opposition is made and based upon the pleadings and papers on file
herein, the following memorandum of points and authorities, and any oral argument allowed at

the time of hearing on this matter.
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION.

Eleanor submits this Reply in Support of her Motion to Dismiss Jacqueline and Kathryn’s
Petition for Declaratory Relief filed September 27, 2013. The Petition for Declaratory Relief is
the only pleading filed by Jacqueline and Kathryn in this case and requests a declaration that
Eleanor is only entitled to 35% of the Oil Rights and Oil Income (collectively, the “Oil Assets™)
and that Jacqueline and Kathryn, as beneficiaries of the MTC Trust, are entitled to 65% of the
Qil Assets. Eleanor requests that the Court dismiss the Petition for Declaratory Relief based on
claim preclusion and estoppel.

Eleanor also submits this Opposition to Jacqueline and Kathryn’s Countermotion for
Summary Judgment. Jacqueline and Kathryn have failed to prove that they are entitled to
judgment as a matter of law on their one and oﬁly claim for declaratory relief regarding
ownership of the Oil Assets, and therefore, Eleanor requests that the Court deny the
Countermotion for Summary Judgment.

Additionally, Eleanor submits this Opposition to Jacqueline and Kathryn’s
Countermotion for Damages and Assessment of Penalties and Other Relief Against Eleanor
(“Countermotion for Assorted Relief”). The Countermotion seeks an assortment of relief based
on claims Jacqueline and Kathryn have never alleged, defenses they have never alleged, and
conclusions unsupported by law or fact in violation of EDCR 2.20(c). Accordingly, Eleanor
requests that the Court deny the Countermotion for Assorted Relief.

Finally, Eleanor submits this Reply in Support of her Countermotion for Summary
Judgment. Jacqueline and Kathryn have failed to establish any genuine issues of material fact,
and Eleanor is entitled to judgment as a matter of law regarding Trust No. 2’s 100% ownership
of the Oil Assets. Therefore, the Court should grant Eleanor’s Countermotion for Summary
Judgment.

IL. FACTUAL AND PROCEDURAL BACKGROUND.

Eleanor hereby incorporates all of the facts and exhibits of her Omnibus Opposition to (1)

Petition for Determination of Construction and Interpretation of Language Relating to Trust No
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2, and (2) Petition for Construction and Effect of Probate Court Order; and Countermotion for
Summary Judgment filed January 2, 2015 (“Omnibus Opposition™). Accordingly, this factual
and procedural background is to highlight additional factual information and evidence for the
Court’s consideration particularly relevant to this Reply and Opposition.

A. THE TRUST.

Eleanor’s father, W.N. Connell (“William™) and her adoptive mother, Marjorie Connell,
formed the W.N. Connell and Marjorie T. Connell Living Trust dated May 18, 1972 (the
“Trust”).! William owned oil, gas, and mineral rights and leases on real property located in
Upton County, Texas (the “Oil Rights”).2 The Oil Rights generated consistent monthly income
(the “Oil Income™) (collectively, with the Oil Rights, “Oil Assets”).> The Oil Rights were
William’s separate property and remained such after he transferred the Oil Rights to the Trust.*
The Trust was funded with (1) real property interests characterized as community property; (2)
real property in Nevada® and Texas characterized as William’s separate property; and (3) 100%
title and ownership to the Oil Assets, characterized as William’s separate property.®

B. WILLIAM ENSURED THAT ELEANOR WOULD BE ENTITLED TO
ALL OF THE OIL INCOME DURING HER LIFE.

Before his death, William took several steps to ensure that Eleanor would be entitled to

all of the Oil Income during her life.

! See Trust Agreement (“Trust Agreement”), attached to the Omnibus Opposition as Exhibit 3.

2 See Declaration of Eleanor Connell Hartman Ahern dated December 11, 2014 at 9 4 (“Second
Declaration of Eleanor”), attached to the Omnibus Opposition as Exhibit 4.

*Id.

* See Trust Agreement, Schedule A, attached to the Omnibus Opposition as Exhibit 3.

> See Grant, Bargain Sale Deed dated April 18, 1944, reflecting real property in Clark County, Nevada, as
William N. Connell’s sole and separate property, attached hereto as Exhibit 8.

® See Trust Agreement, Schedule A, pp. 1-3, attached to the Omnibus Opposition as Exhibit 3.
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Eleanor’s Adoption: First, he insisted that Marjorie adopt Eleanor when Eleanor was 38

years old and already had her daughters, Jacqueline and Kathryn.” This would ensure that after
William’s death, Eleanor would be entitled to all the rights and benefits of being Marjorie’s
daughter, i.e. she could not be excluded from the legacy planning because she was not Marjorie’s
legal or biological daughter.

The Promise: Second, William made Marjorie and Elcanor promise on the family Bible

to always take care of each other and never do anything to hurt one another.®

Trust No. 2: Third, William provided in the Trust that if he predeceased Marjorie, the

Trust would split into two separate Trusts, Trust No. 2, a “Decedent’s Trust” for the benefit of
Eleanor during her lifetime and then her children, and Trust No. 3, a “Survivor’s Trust” for the
benefit of Marjorie.” While the Trust generally described the type of assets to be used to fund
Trust No. 3 for Marjorie’s benefit, the Trust very specifically carved out the Oil Assets as the
assets to fund Trust No. 2 for Eleanor’s bencfit. From the plain terms of the Trust, William
made his intent clear that Trust No. 2 would own 100% of the Oil Rights, with all the Oil Income
being distributed to Eleanor during her lifetime and to her bloodlines after her death.'

Co-Trustee: Fourth, William provided in the Trust that Eleanor would be the co-trustee of

Trust No. 2—another safeguard to ensure protection of the Oil Assets for Elcanor’s benefit.'!

Prohibiting Sale of Oil Rights: Fifth, the Trust instructed that the Oil Rights are not to be

sold, again ensuring that the Oil Assets would provide for Eleanor during her lifetime and from

generation to generation after her death."

7 See Decree of Adoption filed on November 24, 1976 (“Adoption Decree”), attached to the Omnibus
Opposition as Exhibit 6; see Declaration of Eleanor, attached to the Omnibus Opposition as Exhibit 1.

® See Declaration of Eleanor, attached to the Omnibus Opposition as Exhibit 1.

? See Trust Agreement at Article Second, Section C.1., p. 3, and Article Fourth, Section A. attached to the
Omnibus Opposition as Exhibit 3.

' See Trust Agreement, Article Fourth, attached to the Omnibus Opposition as Exhibit 3.
' See Trust Agreement, Article Second, Section C.6, attached to the Omnibus Opposition as Exhibit 3.

12 See Trust at Article Fourth, C.3, attached to the Omnibus Opposition as Exhibit 3.
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William’s actions before his death, including the specific Trust language, unambiguously
evidence his intent that Eleanor receive 100% of the Oil Income during her life and that the Oil
Assets serve as an heirloom assets for the generations to come after Eleanor.

C. ELEANOR HONORS HER FATHER’S WISHES.

After William died, Eleanor honored her promise made to her father that she would take
care of her adoptive mother, Marjorie."> Eleanor was fortunate enough to have a very

14

comfortable lifestyle with her then husband, Mr. Ahermn.”™ Eleanor’s comfortable lifestyle

allowed her to supplement Marjorie’s lifestyle, which was not as comfortable as Eleanor’s at the

!> Since Marjorie had not been employed since 1955, Eleanor financially supported

time.
Marjorie by letting her receive 65% of the Oil Income until her death in 2009.'® Eleanor did so
even though she always understood that Trust No. 2 owned 100% of all of the Oil Rights and

7 Eleanor never agreed to allow

clearly designated Eleanor as the sole income beneficiary.'
Marjorie to own any part of her father’s separate, real property in Upton County, Texas or the
Oil Assets.'”® Equally as important, no evidence exists where Eleanor, in writing, officially
assigned, waived or transferred any part of her 100% beneficial interest in the Oil Assets to

Marjorie.

13 See Declaration of Eleanor, attached to the Omnibus Opposition as Exhibit 1.

14 See Rough Draft Deposition of Jacqueline Montoya, January 6, 2014, excerpts of which are attached
hereto as Exhibit 7, 64:14-19 (Jacqueline’s Deposition).

'S See id. at 65:23-25.
'* See Declaration of Eleanor, attached to the Omnibus Opposition as Exhibit 1.
714,

lgL‘.
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D. THE TAX RETURNS.

1. The Texas Tax Return.

Unbeknownst to Eleanor, Marjorie hired Texas CPA Darrel Knight (“CPA Knight”) to
prepare the Inheritance Tax Return for William (the “Texas Tax Return”).!” CPA Knight
prepared the Tax Return reflecting the following distribution to Marjorie:

Marital bequest, 64.493% of 2,301 acres Upton Co., Texas land

Marital bequest, 64.493% of mineral rights, Upton Co., Texas.

Regardless of how creative CPA Knight was from a tax perspective to report Eleanor’s
generosity towards Marjorie to the IRS, the terms of the Trust remained in full force and effect
and were never amended—Eleanor remained the sole income beneficiary entitled to all the Oil
Income. Moreover, Eleanor never saw or approved the Texas Tax Return; in fact, she never saw
0

it until around the time of the falling out with her daughters.”

2. The Alleged Federal Tax Return Form 706.

Kathryn and Jacqueline repeatedly allege that there exists a Federal Tax Return Form 706
(“Form 706”) for William that reflects a similar marital bequest of approximately 65% of the Oil
Rights and Oil Income to Marjorie. In fact, they allege that they requested the Form 706 from
the IRS, but the IRS responded in a letter that it could not be located.?! Notably, neither the
alleged Form 706 nor the letter from the IRS has been produced in this litigation.” Nonetheless,

the Form 706 would be as irrelevant as the Texas Tax Return. Eleanor never saw or approved

1 See Inheritance Tax Return — Non-Resident (“Tax Return™), attached to the Omnibus Opposition as
Exhibit 10.

2% See Declaration of Eleanor, attached to the Omnibus Opposition as Exhibit 1.

%! See Jacqueline and Kathryn’s Opposition and Countermotion, pp. 10-11; see Jacqueline’s Petition for
Declaratory Judgment, filed September 27, 2013, p. 6, § C.20.

> Nevada law presumes “[t]hat evidence willfully suppressed would be adverse if produced.” NRS
47.250(3). Nevada courts have consistently enforced an adverse presumption and, at the very least, an
adverse inference from evidence that was requested and willfully suppressed by a party. See, e.g.,
Douglas Spencer & Assoc. v. Las Vegas Sun Inc., 84 Nev. 279, 439 P.2d 473 (1968). At the very least, if
evidence is inadvertently lost or destroyed, the court draws an inference that the evidence would be
adverse if produced. See, e.g., Bass-Davis v. Davis, 122 Nev. 442, 134 P.3d, 103 (2006).
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either return at the time of filing, Eleanor never transferred Trust No. 2°s ownership of the Oil

Rights and Oil Income to Marjorie, and the tax returns did not transfer ownership to Marjorie.

E.

DOCUMENTS EVIDENCING MARJORIE’S KNOWLEDGE THAT
TRUST NO. 2 ALWAYS OWNED 100% OF THE OIL ASSETS.

As detailed in the Omnibus Opposition, the following documents demonstrate that Trust

No. 2 always owed 100% of the Oil Assets, and Marjorie always knew this.

Letters from Marjorie, dated May and June 1980, to Tesoro Crude Oil Company
and Permian Corporation instructing them to amend the division orders to reflect
that Eleanor is the Co-Trustee of Trust No. 2, acknowledging that Trust No. 2 is
the legal owner.”

Letter from Phillips Petroleum Company to Marjorie dated February 10, 1981,
explaining the legal department’s analysis that all disbursements of Oil Income
were to be paid to Marjorie and Eleanor as co-trustees of Trust No. 2.%*

Hallco Petroleum, Inc. required that Marjorie and Eleanor obtain a separate tax
identification number for Trust No. 2, which was obtained and is EIN #XX-
XXX7338.2°

Letters from Marjorie to oil companies instructing them to make royalty checks
payable to Marjorie and Eleanor as co-trustees and identifying the EIN Number
for Trust No. 2.%°

Division Orders from 1989 to 2006, all identifying Trust No. 2 as the 100%

owner, signed by Marjorie and Eleanor as the co-trustees, in the presence of

witnesses, and indentifying Trust No. 2’s EIN.*’

2? See Letters dated May 19, 1980 and June 25, 1980 attached to the Omnibus Opposition as Exhibit 13,

4 See 2-10-1981 Letter attached to the Omnibus Opposition as Exhibit 14.

%3 See Letter dated February 19, 1986, attached to the Omnibus Opposition as Exhibit 15; see IRS Letters
responding to Inquiry of April 23, 2013 and June 24, 2013 (“IRS Letters™), attached to the Omnibus
Opposition as Exhibit 16.

2% See Letter dated August 4, 1994, attached to the Omnibus Opposition as Exhibit 17; see Handwritten
Letter dated December 6, 1989 (“12-06-89 Letter™), attached to the Omnibus Opposition as Exhibit 18.
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e Marjorie’s handwritten bookkeeping records for 1994, 1995, and 1999,
identifying Trust No. 2 and Trust No. 2’s EIN in bookkeeping records related to

the Oil Income.”®

F. JACQUELINE GAINS CONTROL OF THE OIL INCOME PAYMENTS.

In or about 1999, Jacqueline began assisting Marjorie with her finances, in particular, the
income generated from the Oil Rights.” Jacqueline gained a better understanding of the value of
the business when she was added as a signatory on the oil and gas bank account in 1999
During this time, Eleanor was living in ldaho, caring for her companion and attending to his
medical needs.”’ In or about 2006 or 2007, Jacqueline realized how valuable the Qil Assets were

32 Each month, Jacqueline would

when a division order was signed by Marjorie and Eleanor.
gather the checks from the post office box to which they were mailed from the various lessces
and deposit them into the joint Wells Fargo bank account, which was in the name of Marjorie
and Eleanor and referred to as the “oil and gas account.” From there, Jacqueline would divide

the money, with 35% going to Eleanor, and 65% going to Marjorie.34 Marjorie’s health began to

decline in about 2001 to 2002, and she eventually passed away in May 2009.>

27 See Division Orders from May 1, 1989 to June 1, 2006, collectively attached to the Omnibus
Opposition as Exhibit 19.

8 See Handwritten Notes from 1994 through 1999, attached to the Ommnibus Opposition as Exhibit 22.

# See Jacqueline M. Montoya’s Responses to Eleanor C. Ahern’s First Set of Interrogatories signed on
August 29, 2014 at Response to Interrogatory No. 23 (“Montoya’s Responses to Interrogatories™), a copy
of which is attached to the Omnibus Opposition as Exhibit 23.

0 See J acqueline’s Deposition, 48:11-19.

31 See Declaration of Eleanor, attached to the Omnibus Opposition as Exhibit 1.

%2 See Jacqueline’s Deposition, 46:9-15, 47:2-11.

3 See Montoya’s Responses to Interrogatories, Exhibit 23.

34Ld._

S 14, see Death Certificate of Marjorie Connell, attached to the Omnibus Opposition as Exhibit 2.
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1. Jacqueline And Kathryn Receive Millions Of Dollars.

After Marjorie’s death, Jacqueline and Kathryn collectively received $3.5 million, which
did not include any of the Oil Assets.’®  Additionally, after Marjorie’s death, Jacqueline paid
herself and Kathryn 65% of the Oil Income. Similar to Marjorie, Eleanor extended her
generosity to her daughters, but always understood that she was the 100% current income

7 These payments resulted in the sisters receiving approximately $1,046,552 from

beneficiary.’
the Oil Income in 2010 and 2011°® and a lease bonus of approximately $1,122,870.° Thus,
Jacqueline and Kathryn received over $2.1 million, and this does not include the Oil Income for

2009, 2012, or 2013.

2. Documents Evidencing Jacqueline And Kathryn’s Knowledge That
Trust No. 2 Always Owned 100% Of The Oil Assets.

After Marjorie’s death in 2009 and continuing for almost four years, Jacqueline and
Kathryn confirmed that only Trust No. 2 owned all of the Oil Rights as evidenced by several
documents:

¢ Email from Jacqueline to attorney David Strauss acknowledging that Eleanor is

only the trustee of Trust No. 2%

e Consents filed with the probate court by Jacqueline and Kathryn, verifying the

truth and accuracy of Eleanor’s Petition, including that Eleanor is to receive all

*® See Declaration of Eleanor, attached to the Ommibus Opposition as Exhibit 1.

i

3 See Financial Records, attached hereto to the Omnibus Opposition as Exhibit 33.

* See Letter dated April 6, 2012 from Jeffrey Johnston to Wells Fargo Bank instructing $1,727,493.60
representing the lease bonuses to be wired to the Trust bank account, attached to the Omnibus Opposition
as Exhibit 32. It is believed that Jacqueline and Kathryn received 65% of this amount, which totals
approximately $1,122,870.84.

%0 See Email dated July 28, 2009, attached to the Omnibus Opposition as Exhibit 24.
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the Oil Income during her lifetime, that Trust No. 2 owns the Oil Rights, and that
Jacqueline and Kathryn are contingent income beneficiaries of Trust No. 2.4

o Letter from Jim Walton to Eleanor, who assisted Jacqueline in negotiating oil and

gas leases with Apache Corporation, indicating that Jacqueline’s signature was on

the leases, which was incorrect and requesting that Eleanor sign the leases.*

e Mr. Johnston sent Jacqueline a letter enclosing the documentation to be signed by

Eleanor for the Apache closing.”® Jacqueline assisted in obtaining Eleanor’s
signature.**

e Eleanor again signed addendums to the Apache oil and gas leases.*’

3. Title Never Transferred to the MTC Trust.

Title to the Upton County, Texas property and the Oil Rights never transferred to Trust
No. 3, Marjorie’s trust, or the MTC Living Trust dated December 6, 1995 (the “MTC Trust”)
where Marjorie purportedly exercised her power of appointment under Trust No. 3.*¢ Title
remains vested in the Trust.*’ In fact, Jacqueline and Kathryn knew that the MTC Trust did not
own any of the Oil Assets because their attorney advised them a deed was needed to transfer any
such interest.”® Eleanor would have never agreed to sign a deed transferring any of the Oil

Assets out of Trust No. 2. No deed was ever executed. Jacqueline and Kathryn’s only

1 See Petition to Assume Jurisdiction Over Trust; Confirm Trustee (“Petition to Assume Jurisdiction);
and Construe and Reform Trust filed on August 17, 2009; see Consents to Petition signed by Jacqueline
Montoya and Kathryn Bouvier, attached to the Omnibus Opposition as Exhibits 25 and 26.

% Qee Letter dated January 30, 2013 from Jamecs A. Walton to Eleanor, attached to the Omnibus
Opposition as Exhibit 28,

3 See Letter dated April 4, 2012, attached to the Omnibus Opposition as Exhibit 29.

* See Montoya’s Responses to Interrogatories at Response to Interrogatory No. S5, attached to the
Omnibus Opposition as Exhibit 27.

* gee Addendums to: Oil and Gas Lease, attached to the Omnibus Opposition as Exhibit 31,
% See Declaration of Eleanor, attached to the Omnibus Opposition as Exhibit 1.
47 L‘-

*® See Declaration of David Strauss, Esq. q 11, attached to Jacqueline and Kathryn’s Opposition and
Countermotion as Exhibit E.
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explanation for never pursuing such a deed was that they did not want to incur the attorney fees
for the preparation of a deed. Given the minimal cost typically associated with preparing a deed,
it seems more likely that Jacqueline and Kathryn knew that Eleanor would never execute such a
deed.

G. JACQUELINE AND KATHRYN ALIENATE ELEANOR.

Kathryn and Jacqueline did several things that alienated Eleanor and ultimately
culminated in a falling out between Eleanor and her daughters and Eleanor’s decision to stop
sharing the Oil Income with Jacqueline and Kathryn. Specifically, (1) Jacqueline and Kathryn
abandoned Eleanor when she was unwell, (2) Jacqueline called Elder Protective Services without
consulting Eleanor, (3) Jacqueline called the police regarding Eleanor, (4) Eleanor learned of
Jacqueline’s irresponsible spending, and (5) Jacqueline and Kathryn attempted a foreign probate
of Marjorie’s will without notifying Eleanor.

1. Jacqueline And Kathryn Abandoned Eleanor When She Was Unwell.

In April 2011, Eleanor had a hernia operation.49 Eleanor experienced vertigo and life

threatening complications after the surgery.”’ She was rushed back to the hospital where she

51

recovered for several days and nights.” Neither Kathryn nor Jacqueline visited Eleanor while

she was in the hospital.>
In March 2012, Eleanor broke her leg—the same leg which she broke in 1972, which

took seven years to heal, and is the cause of her current difficulty walking and needing a service

33

dog.”™ The leg required surgery, and Eleanor had a severe, life threatening allergic reaction to

54

the anesthesia. Eleanor spent 30 days recovering in the hospital.”™ Kathryn never visited, called,

¥ See Eleanor’s Declaration, attached hereto as Exhibit 1.
014,
S1yg,
214,
14,

541@
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> In fact, Eleanor has not spoken

or sent flowers or a card to Eleanor during her hospital stay.
with Kathryn since the Spring of 2012, when Kathryn called her under false pretenses and
demanded that Eleanor blindly trust Jacqueline and do as she asks.”® Jacqueline visited Eleanor
at most a few times a week for approximately fifteen minutes at a time.”’ Once she brought her
twins to see Eleanor.>® Neither Jacqueline nor Kathryn expressed any concern for Eleanor’s life
threatening condition.>

During the year period from the Spring of 2011 to the Spring of 2012, Eleanor had two
hospital stays during which her life was at risk. Both times, Eleanor felt little to no concern or

care from her daughters, and she felt abandoned.®

2. Jacqueline Called Elder Protective Services Without Consulting
Eleanor.

On July 6, 2012, Jacqueline agreed to allow Eleanor to see Jacqueline’s children,
Eleanor’s grandchildren, with the stipulation that Jacqueline “supervise” the visit.®! The visit
lasted approximately two hours, much of which Jacqueline spent in her car. Within minutes after
Jacqueline and her children left, Eleanor received a telephone call from Elder Protective Services
(“EPS”), who wanted to perform an immediate assessment at Eleanor’s home. Eleanor
scheduled an appointment to meet with the case worker on July 9, 2012 at the case worker’s
office.®* Eleanor learned that Jacqueline had called EPS and reported that Eleanor’s close friend

and limited agent, Suzanne Nounna (“Suzanne”) was financially exploiting Eleanor. Eleanor

1d.
% Id.
57 1d.
8 14,
9 1d,

% 1d.; Jacqueline confirms that her relationship with Eleanor deteriorated during April 2012. Jacqueline’s
Deposition, 228-231.

®! Id.; see Jacqueline’s Deposition at 11:12-21.

621(1
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explained that this was not the case, that Suzanne was a trusted friend, and that Eleanor had
complete control and understanding of her finances and business affairs. EPS closed the case on
July 25, 2012, determining that the claims of exploitation were not substantiated.*> Elcanor was
extremely hurt, upset, and angered that Jacqueline would lie to EPS and contact EPS without so
64

much as discussing her alleged concerns with Eleanor.

3. Jacqueline Called The Police Regarding Fleanor.

The day after EPS closed the case, July 26, 2012, Jacqueline called the police to perform
a wellness check on Eleanor. Eleanor was out of town in Mammoth, California with friends.
Jacqueline never spoke to Eleanor about whether Eleanor needed any assistance or a wellness
check. In fact, Eleanor was fine. When Eleanor learned that Jacqueline had called the police to
request a wellness check, she was hurt that her daughter would do such a thing without even
talking with her, and was embarrassed to needlessly have the police involved in her affairs.®’

4, Eleanor Learned Of Jacqueline’s Irresponsible Spending.

In or about September 2012, Eleanor learned that Jacqueline had spent $80,000 in one
month.®® This caused Eleanor concern because it indicated careless, irresponsible spending.
Elcanor wanted to discourage this type of mismanagement and preserve the Oil Income as an
heirloom asset for her grandchildren, as her father had intended.®’

5. Jacqueline And Kathryn Attempted A Foreign Probate Of Marjorie’s
Will Without Notifying Eleanor.

In the summer of 2013, Eleanor learned that Jacqueline, without any notice to Eleanor,
had filed in July 2012 an application in Upton County, Texas to probate Marjorie’s will as a

foreign will (the “Texas Case”).®® The application contained false statements, including that

5 See EPS Assessment, Bates Nos. AHERN 560-59, attached hereto as Exhibit 2.
5 See Eleanor’s Declaration, attached hereto as Exhibit 1.

65 g,

% See Declaration of Eleanor, attached to the Omnibus Opposition as Exhibit 1.
6714,

68_1“(1:
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Marjorie had no natural or adopted children, when Marjorie had adopted Eleanor decades
carlier.”’ Other misstatements included that Marjorie owned oil, gas, and mineral rights in Upton
County, Texas,70 which was not true, and that the rights were a portion of the principal of Trust
No. 3.”' Eleanor then filed a Petition in Intervention and Motion to Set Aside the order in July
2013.”

Jacqueline and Kathryn’s numerous hostile acts against Eleanor alienated her and caused
Eleanor to feel completely abandoned and taken advantage of.”> As a result, Eleanor had a
falling out with her daughters and decided to stop the payments of 65% of the Oil Income to
Jacqueline and Kathryn.™

H. JACQUELINE AND KATHRYN INITIATE LITIGATION.

Jacqueline and Kathryn—not Eleanor—initiated this litigation, and Jacqueline admitted
as much.” First they filed the Texas Case. Then, reacting to Eleanor’s exercise of her right not
to share any of the Oil Income with them, they filed the Petition for Declaratory Judgment in
September 2013.7° Through the Petition for Declaratory Judgment, Jacqueline—not Eleanor—
initiated litigation, claiming that she and Kathryn are entitled to 65% of the Oil Assets, despite
the clear language of the Trust and the historical acknowledgement of Marjorie and Jacqueline
that only Trust No. 2 owned the Oil Assets. In fact, the only legal proceeding Eleanor initiated

was to reform the Trust to address the final distribution of Trust No. 2 after Eleanor’s death since

% 1d.; see Application for Original Probate of Foreign Will and Issuance of Letters of Independent
Administration and Order Probating Foreign Will and Appointing Independent Administrator, 4 5, Bates
Nos. 570-82, attached hereto as Exhibit 3.

" 1d. at 9 3.

1d. at q12.

72 See Petition in Intervention and Motion to Set Aside, filed July 12, 2013 in the Texas case, Bates Nos.
AHERN 586-599, attached hereto as Exhibit 4.

7 See Declaration of Eleanor, attached to the Omnibus Opposition as Exhibit 1.

“d.
7 See Jacqueline’s Deposition, 27:11-18.

76 See Petition for Declaratory Judgment, filed September 27, 2013.
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Marjorie predeceased Eleanor, and this was not addressed in the Trust.”” All of Eleanor’s actions
within this case have been in defense to the Petition for Declaratory Relief.

L. JACQUELINE AND KATHRYN PREVENT DISTRIBUTION OF THE
OIL INCOME.

In addition to initiating this litigation, Jacqueline and Kathryn’s counsel also contacted all
of the oil companies that lease the Texas land, informed them there was a dispute regarding the
ownership of the Oil Rights, and caused all of the companies to suspend payments of the Qil

®  Notably, the letters from Jacqueline’s counsel enclosed Jacqueline’s Petition for

[ncome.
Declaratory Judgment as evidence of the lawsuit and the dispute—again, evidence that
Jacqueline and Kathryn—not Eleanor—initiated this litigation. Mr. Johnston, Eleanor’s Texas
counsel, has been and continues to negotiate with the oil companics to unwind the suspended
payments. Although Mr. Johnston has been able to negotiate an end to the suspensions with
some of the oil companies, some are still withholding Oil Income payments. Jacqueline and
Kathryn have not assisted with the unwinding of the suspension of the Oil Income payments.”’

J. ELEANOR HAS PRESERVED THE OIL INCOME PAYMENTS.

Despite Elcanor, as the sole income beneficiary of Trust No. 2, always having been
entitled to 100% of the Oil Income, and despite Jacqueline and Kathryn never posting a bond,
Eleanor has preserved the Oil Income payments since November 12, 2013. In fact, Shawn D.
King, CPA reviewed the Trust’s bank account records and confirmed in a letter that the Oil

Income from November 12, 2013 through October 15, 2014 totals $1,602,442,33, and 65% of
that amount is $1,041,587.51. As of October 15, 2014, there was over $1.3 million in the

7 See Petition to Assume Jurisdiction Over Trust; Confirm Trustee; and Construe and Reform Trust, filed
August 17, 2009.

® See Letters from Jacqueline’s counsel to Plains Marketing and to Apache dated September 30, 2013,
and response from Plains Marketing dated October 14, 2014, Bates Nos. AHERN 780-799, 800-821, 832-
853, attached hereto as Exhibit 5; see Declaration of Jeffrey M. Johnston, Esq., Exhibit 2 to the
Opposition to Motion to Enforce Settlement, filed December 11, 2014.

" See Declaration of Jeffrey M. Johnston, Esq., Exhibit 2 to the Opposilion o Motion to Enforce
Settlement, filed December 11, 2014.
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account, which is more than 65% of the Qil Income for the time period.*® Moreover, Jacqueline
and Kathryn are aware of this because Eleanor provided them Mr. King’s letter at the Supreme
Court settlement conference on October 15, 2014. Thus, Eleanor has preserved the Oil Income
Payments in an amount more than the 65% share to which Jacqueline and Kathryn allege they
are entitled.
III. SUMMARY OF UNDISPUTED FACTS.

1. The Trust now consists solely of Trust No. 2.8

2. Since William’s death, Eleanor has been and remains the sole income beneficiary
of Trust No. 2.%

3. Eleanor was only appointed and has only served as Co-Trustee over Trust No. 2

from the time of William’s death until the time of Marjorie’s death.®

4. Since Marjorie’s death, Eleanor has been the sole trustee of Trust No. 2.5
5. Eleanor was never appointed a trustee over Trust No. 3.5
6. Since William’s death, all royalty payments from the oil companies were always

paid to Trust No. 286
7. From 1989 to 2006, all division orders issued by the oil companies were always

signed by Marjorie and Eleanor, as Co-Trustees of Trust No. 2.8

80 See Letter from Shawn D. King, CPA dated October 15, 2014, Bates Nos. AHERN 600-601, attached
hereto as Exhibit 6.

81 See Jacqueline’s Deposition, at 246:25, 247:1-11.

%2 See Jacqueline’s Deposition at 85:16-21, 97:13-18.

% See Jacqueline’s Deposition at 117:19-22, 247:6-7.

% 1g.

®1d.

% See, e.g., Jacqueline’s Deposition at 246:25, 247:1-11, 255:20-23.

87 See Omnibus Opposition, Exhibit 19.
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8. From 1989 to 2006, Trust No. 2’s Tax ID number was always used to identify the
owner of all Oil Assets on the division orders signed by Marjorie and Eleanor, as Co-Trustees of
Trust No. 2.%

9. On all division orders issued by the oil companies in relation to the Oil Assets, the
Tax ID number for Trust No. 3 was never used.*

10.  In all of Marjorie’s correspondence to the oil companies and handwritten records,
Trust No. 2’s Tax ID number was always referenced in identifying the owner of the Oil Assets.”

11.  In all of her communications to the oil companies, Marjorie never referenced
Trust No. 3 or used Trust No. 3°s Tax ID number to identify the owner of the Oil Assets.”!

12. In all correspondence and division orders sent to the oil companies, Marjorie
never mentioned that the Oil Assets were owned 35% by Trust No. 2 and 65% by Trust No. 3.7

IV. LEGAL ARGUMENT.?”

The Court should rule in Eleanor’s favor: (A) Jacqueline and Kathryn’s arguments rest on
four false premises; (B) the Court should grant Eleanor’s Motion to Dismiss the Petition for
Declaratory Relief, (C) the Court should deny Jacqueline and Kathryn’s Countermotion for
Summary Judgment; (D) the Court should deny Jacqueline and Kathryn’ Countermotion for
Assorted Relief; and (E) the Court should grant Eleanor’s Countermotion for Summary
Judgment (contained in the Omnibus Opposition), or, alternatively, enter findings of fact

pursuant to NRCP 56(d).

88 &

89 i

% See Omnibus Opposition, Exhibit 18 and 22; See also Jacqueline’s Deposition at 156:15-25; 157:1-3.

91 _]_:__d__;

%2 1d.; See also Omnibus Opposition, Exhibit 19.

> On January 8, 2014, the Parties submitted to the Court a stipulation to dismiss the Will Contest with
prejudice. As the Parties have settled all claims related to the Will Contest, this Reply and Opposition
does not address any issues related to the Will Contest raised by Jacqueline and Kathryn’s Opposition and
Countermotion. Any references by Kathryn and Jacqueline to the Will Contest within their Opposition to

Eleanor’s Countermotion for Summary Judgment should be disregarded by the Court and stricken [rom
the record.
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A. JACQUELINE AND KATHRYN’S ARGUMENTS REST ON FOUR
FALSE PREMISES.

Jacqueline and Kathryn’s arguments rest on four false premises, which flaw their logic
throughout. These false premises are: (1) Trust No. 3 owns 65% of the Oil Assets; (2) Because
Marjorie and later Jacqueline and Kathryn received a portion of the Oil Income, they own some
portion of the Oil Assets; (3) Eleanor claims entitlement to benefits under Trust No. 3; and (4)
Jacqueline and Kathryn’s claims arose in June 2013. Each of these positions is fatally flawed.

1. False Premise #1: Trust No. 3 Owns 65% Of The Oil Assets.

The dispositive issue in this case is the ownership of the Oil Assets. As analyzed at
length in the Omnibus Opposition, since the death of William, Trust No. 2 has always owned the
Oil Assets. It is undisputed that Eleanor is the sole income beneficiary under Trust No. 2, and
since Marjorie’s passing, Eleanor is the sole trustee of Trust No. 2. In addition to the plain

language of the Trust, it is clear that William’s intent was to ensure that Eleanor received 100%

| of the Oil Income during her life, and that the Oil Assets would serve as an heirloom asset to be

passed down Eleanor’s bloodlines. Additionally, numerous documents evidence that Marjorie
always acknowledged that Trust No. 2 was the sole owner of 100% of the Oil Assets, as
demonstrated by: letters between Marjorie and the oil companies, the separate EIN for Trust No.
2 as required by the oil companies, the division orders from 1989 to 2006 identifying Trust No. 2
as the 100% owner, and Marjorie’s handwritten bookkeeping records.”* Moreover, numerous
documents also evidence Jacqueline and Kathryn’s acknowledgement that Trust No. 2 is the
100% owner of the Oil Assets, including: Jacqueline’s email to David Strauss, Jacqueline and
Kathryn’s consents approving Eleanor’s Petition to reform the trust, Jim Walton’s letter
indicating that Eleanor-—not Jacqueline—must sign the oil leases, and Eleanor’s signing of the
Apache leases and addendums thereto.””> And, Jacqueline admitted in her deposition that the
division orders have always been signed by the trustee(s) of Trust No. 2, and only Trust No. 2’s

EIN was ever used in connection with the royalty payments.

’* These documents are itemized in the Factual and Procedural Background, Section E, supra, p. 7.

’> These documents are itemized in the Factual and Procedural Background, Section F.2, supra, pp. 9-10.
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Moreover, no deed was ever executed transferring any of the Oil Assets to the MTC Trust

as required by the Statute of Frauds. Royaltics from “oil and gas and other minerals in the

ground, is usually treated as real property.” In re Shailer’s Estate, 266 P.2d 613, 616 (Okla.
1954). Nevada’s statute of frauds requires that all interests in land must be in writing, signed by
the party creating or granting the interest, “unless by act or operation of law.” NRS 111.205(1).
This does not “prevent any trust from arising or being extinguished by implication or operation

of law.” NRS 111.205(2). “An oral agreement regarding real property is void and not final until

put in writing.” Waters v. Weyerhaeuser Mortgage Co., 582 F.2d 503, 506 (9th Cir. 1978).

In this case, the transfer could not be effectuated within the Trust. NRS 163.385
authorizes a trustee to “[a]cquire, receive, hold and retain the principal of several trusts created
by a single instrument undivided until division becomes necessary in order to make
distributions.” Here, the MTC Trust was not created by the same “single instrument” as Trust
No. 2. The MTC Trust is a separate Trust created by Marjorie. Additionally, a trust created in
relation to real property is only valid unless created by operation of law or by a written
instrument signed by the trustece. NRS 163.008. Here, there can be no transfer of any of the Oil
Assects from Trust No. 2 to Trust No. 3 by operation of law without a written instrument because
a written instrument is required by the statute of frauds. Therefore, without a written deed, the

MTC Trust cannot, as a matter of law, own any of the Oil Assets.”

2. False Premise #2: Because Marjorie, And Later Jacqueline And
Kathrvn, Received A Portion Of The Qil Income, They Own Some

Portion Of The Oil Assets.

Jacqueline and Kathryn’s arguments wrongly conflate receipt with ownership. Trust No.
2 owns 100% of the Oil Assets. The fact that Eleanor allowed Marjorie to rececive 65% of the
Oil Income during Marjorie’s life and for Jacqueline and Kathryn to receive 65% for a time
period after Marjorie’s death, does not change the legal ownership of the Oil Assets, which

always remained with Trust No. 2.

%® Jacqueline and Kathryn have submitted as Exhibit D to the Opposition to Eleanor’s Countermotion for
Summary Judgment a handwritten record purporting to be an intake sheet related to estate planning for
Marjorie. Eleanor hereby objects to the Court’s consideration of this document because it is inadmissible.
It has not been authenticated and no foundation has been properly laid. See e.g., NRS 52.015.
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Similarly, the fact that Marjorie’s CPA reported Marjorie’s receipt of 65% of the Oil
Income during her lifetime as a marital bequest is creative accounting for tax purposes. A state

tax return is not conclusive evidence of ownership or title. See Benetic v. M/Y Athena

Alexander, No. CV 00-06845 ABC (EX), 2001 WL 1843781, *1, *4 (C.D. Cal. Aug. 13, 2001)

(9th Cir. 2004) (disregarding argument that a state tax return referencing a bill of sale was

evidence of ownership of a boat); Engeman v. Engeman, 123 S.W.3d 227, 237 (Mo. Ct. App.

2003) (holding that witness testimony conflicted with tax returns and trial court must determine
which statements were false).

Neither Marjorie, Jacqueline, nor Kathryn’s receipt of a portion of the Oil Income nor the
characterization of the receipt of that income on tax returns changes the legal ownership. Trust
No. 2 always has and still does own 100% of the Oil Assets.

3. False Premise #3: Eleanor Claims Entitlement To Benefits Under
Trust No. 3.

Throughout the Opposition and Countermotion, Jacqueline and Kathryn assert that
Eleanor is claiming entitlement to benefits under Trust No. 3. This is patently false. Eleanor
acknowledges that Marjorie was the sole beneficiary and trustee under Trust No. 3 and that
Marjorie exercised her power of appointment under Trust No. 3, directing assets from Trust No.
3 to the MTC Trust, of which Kathryn and Jacqueline are beneficiaries. Importantly, it is
undisputed that Trust No. 3 ceased to exist upon Marjorie’s death. Thus, Eleanor never has and
is not claiming any interest under Trust No. 3. In any event, Trust No. 3 never owned any of the
Qil Assets—they were always owned solely by Trust No. 2. Eleanor is not claiming any interest
under Trust No. 3, and any references to this false premise in the Opposition and Countermotion
should be disregarded.

4. False Premise #4: Jacqueline And Kathryn’s Claims Arose In June
2013.

Jacqueline and Kathryn posit that their claim to 65% of the Oil Income did not arise until
Eleanor stopped allowing Jacqueline and Kathryn to receive a portion of the Oil Income in June
2013. This argument is detached from reality. Jacqueline took over the record keeping and

transactions related to the Oil Income in or about 1999. Jacqueline obtained the checks,
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deposited them, and disbursed 65% to Marjorie until her death, and then to herself and her sister.
Thus, Jacqueline saw that the checks were payable to Marjorie and Eleanor, as co-trustees of
Trust No. 2. And, Jacqueline of course knew—it is undisputed—that Eleanor was only ever a
co-trustee of Trust No. 2. Therefore, Jacqueline knew as early as 1999 that the Oil Income was
all payable to and owned by Trust No. 2. If she thought this was inaccurate and that Trust No. 3
owned 65%, why did she not raise the issue back in 19997

All the way into 2012, Jacqueline knew that Trust No. 2 owned 100% of the Oil Assets.
In or about April 2012, Jacqueline assisted in obtaining Eleanor’s signature on the Apache oil
leases. Thus, Jacqueline knew that only Eleanor’s signature was required on the oil leases, and
therefore only Trust No. 2 had an ownership interest in the Oil Assets. Yet, Jacqueline and
Kathryn did not raise the issue at any point between 1999 and 2012.

In fact, Jacqueline and Kathryn did not raise the issue until they filed the Petition for
Declaratory relief in September 2013, after they alienated Eleanor and Eleanor decided to stop
sharing the Oil Income with them in or about June 2013. The evidence is clear, however, that
Jacqueline and Kathryn knew no later than 1999 that Trust No. 2 was and is the 100% owner of
the Oil Assets. Thus, any claim would have arisen in 1999.

B. THE COURT SHOULD DISMISS KATHRYN AND JACQUELINE’S
PETITION FOR DECLARATORY RELIEF.

The Court should grant Eleanor’s Motion to Dismiss the Petition for Declaratory
Judgment based on claim preclusion and estoppel. Claim preclusion bars the litigation of a claim
when “(1) the parties or their privies are the same, (2) the final judgment is valid, and (3) the
subsequent action is based on the same claims or any part of them that were or could have been

brought in the first case.” Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 1054, 194 P.3d 709,

713 (2008). “This test maintains the well-established principle that claim preclusion applies to
all grounds of recovery that were or could have been brought in the first case.” Id. at 1054-55,
194 P.3d at 713. The “purposes of claim preclusion are ‘based largely on the ground that
fairness to the defendant, and sound judicial administration, require that at some point litigation

over the particular controversy come to an end’ and that such reasoning may apply ‘even though
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the substantive issues have not been tried, especially if the plaintiff has failed to avail himself of
opportunities to pursue his remedies in the first proceeding . . .° Consequently, the dismissal in
the first suit is properly considered a final judgment for claim preclusion purposes.” Id. at 1058,
194 P.3d at 715 (quoting Restatement (Second) of Judgments section 19, comment a).

Here, claim preclusion bars Jacqueline and Kathryn’s claims because (1) Jacqueline and
Kathryn were parties in the Reformation Action, (2) the Reformation Order is valid, and (3)
Jacqueline and Kathryn’s claims should have been brought in the Reformation Action. (4)
Additionally, their claims are barred by estoppel.

1. Jacqueline And Kathrvn Were Parties In The Reformation Action.

Jacqueline and Kathryn actively participated in the Reformation Action. In fact, they
signed Consents stating, “l am a contingent beneficiary” of the Trust; “l have read the Petition . .
. and believe it to be true and correct to the best of my knowledge.””” The Petition states, “As of
the death of Marjorie, Trust No. 2 owned land and oil gas shares in reserves and income located
in Upton County, Texas (the “Oil Assets”).””® It further states, “Pursuant to Article Fourth,
which Article governs the administration of Trust No. 2, all income from the Oil Assets is to be
paid to the Petitioner as the “Residual Beneficiary” [Eleanor] during her lifetime.””” And, the
Petition states that the Oil Assets are “the sole asset of Trust No. 2.”'% Consequently, by
signing the Consents, Jacqueline and Kathryn acknowledged and represented to this Court that
they understood, that Trust No. 2 owns the Oil Rights and Oil Income and that Eleanor is entitled
to 100% of the Oil Income during her life. Thus, Jacqueline and Kathryn actively participated in
the Reformation Action and were parties to the action for purposes of claim preclusion.

Moreover, even if Jacqueline and Kathryn were not parties in the technical, procedural

sense of the word, they were certainly in privity with Eleanor. “To be in privity, the person must

77 See Consents attached to the Petition, filed August 17, 2009, Exhibit 6.
* See Petition, filed August 17, 2009, p. 4, 7 18.
% See id. at pp. 4-5, 7 19.

0 See id. at p. 5, n4.
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have ‘acquired an interest in the subject matter affected by the judgment through . . . one of the

parties, as by inheritance, succession, or purchase.”” Bower v. Harrah’s Laughlin, Inc., 125 Nev.

470, 481-82, 215 P.3d 709, 718 (2009) (quoting Restatement (Second) of Judgments § 41(1)
(1982)). In fact, the Restatement Second of Judgments specifically identifies beneficiaries as
being in privity with trustees. Id. Here, Jacqueline and Kathryn are contingent beneficiaries of
Trust No. 2, of which Eleanor is the trustee. And, as Fleanor’s daughters, Jacqueline and
Kathryn are certainly in privity with Eleanor, especially since the Reformation Action was
finalized well before their falling out in or about 2012.

2. The Reformation Order Is Valid.

The Court’s Reformation Order is valid. Jacqueline and Kathryn never filed a motion for
reconsideration, an appeal, or any other challenge to the Reformation Order. Jacqueline and
Kathryn argue that the Reformation Order is irrelevant to their claims in this case, which
argument fails on its face. The Reformation Order granted the very Petition, to which Jacqueline
and Kathryn consented, which affirmed the provisions of Trust No. 2, including that Trust No. 2
owns all of the Oil Rights and that Eleanor is entitled to all of the Oil Income during her life. In
this case, the sole dispositive issue is the ownership of the Oil Rights and entitlement to the Oil
Income. The Reformation Order, based on the Petition, addressed this issue.

3. Jacqueline And Kathryn’s Claims Should Have Been Brought In The
Reformation Action.

The third element of claim preclusion is met because Jacqueline and Kathryn could have
and should have brought their claims in the Reformation Action. The third element of claim
preclusion requires that, “the subsequent action is based on the same claims or any part of them

that were or could have been brought in the first case.” Five Star Capital, 124 Nev. at 1054, 194

P.3d at 713. Jacqueline and Kathryn specifically acknowledged in their Consents that they are
contingent beneficiaries to Trust No. 2, Trust No. 2 owns all of the Oil Rights, and that Eleanor
is entitled to all of the Oil Income during her lifetime. If Jacqueline and Kathryn truly think that
Trust No. 3 has always owned 65% of the Oil Rights and that they have been entitled to 65% of

the Oil Income since Marjorie’s death, then they should (1) not have signed the Consents stating
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the contrary, and (2) they should have raised these claims immediately upon reviewing the
Reformation Petition. Yet, they did the reverse by reviewing, approving, and consenting to the
Reformation Petition.

The Opposition and Countermotion asserts that Jacqueline and Kathryn’s claim 1s an
entitlement under Trust No. 3, which was not addressed by the Reformation Petition. This
argument does not hold water. The Reformation Petition specifically addressed and confirmed
Trust No. 2’s ownership of 100% of the Oil Rights and Eleanor’s entitlement to 100% of the Oil
Income during her life. To say that the Reformation Petition and the Reformation Order did not
address Jacqueline and Kathryn’s claim to 65% of the Oil Rights and Oil Income 1is
disingenuous.

Finally, Jacqueline and Kathryn argue that their claim did not arise until June 2013 when
Eleanor stopped sharing the Oil Income with them. As discussed above, this is a false premise.
Marjorie and Jacqueline always knew that Trust No. 2 owned the Oil Rights. This is
demonstrated by numerous documents where Marjorie and Jacqueline acknowledged this.
Jacqueline, especially, having gained control over the recordkeeping and transactions related to
the Oil Income in 1999, knew since then that Trust No. 2 owned all of the Oil Rights and that
Eleanor was entitled to all of the Oil Income during her life. Jacqueline again confirmed that she
knew this in 2012 when she tried to execute the Apache oil leases, but was instructed that only
Eleanor could sign.101

Jacqueline always knew that Trust No. 2 owned the Oil Rights and that Eleanor was
entitled to 100% of the Oil Income during her life. At the very latest, she learned this in 1999
and confirmed her knowledge in 2012. With this knowledge, if Jacqueline and Kathryn thought
this was wrong and that Trust No. 3 owned 65% of the Oil Rights, then why did they not raise it
during the 10 years between 1999 and 2009? And why did they sign consents confirming Trust

No. 2’s 100% ownership in 2009? Jacqueline and Kathryn were aware of any claim in 1999 at

191 See Letter dated January 30, 2013 from James A. Walton to Eleanor, attached to the Omnibus
Opposition as Exhibit 28.
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the latest. Thus, they should have and could have raised their claim to the Oil Rights during the
Reformation Action. They failed to do so, and their claims are barred by claim preclusion.

4. Jacqueline And Kathryn’s Claims Are Barred By Estoppel.

The Court should dismiss the Petition for Declaratory relief because estoppel bars the
claims. Estoppel prevents a party from taking a position contrary to a previous position or action
when another has relied on the prior position or acts in good faith and is injured by the party’s

change in position. Bankers Trust Co. v. Pacific Employers Insurance Co., 282 F.2d 106, 112

(9th Cir. 1960). “The doctrine of judicial estoppel, sometimes referred to as the doctrine of
preclusion of inconsistent positions, is invoked to prevent a party from changing its position over

the course of judicial proceedings when such positional changes have an adverse impact on the

judicial process.” Yniguez v. State of Ariz., 939 F.2d 727, 738 (9th Cir. 1991).

Here, Jacqueline and Kathryn’s position that they are entitled to 65% of the Oil Rights
and Oil Income through Trust No. 3 contradicts their Consents as well as all of the
documentation evidencing that Marjorie and Jacqueline always knew that Trust No. 2 owns all of
the Oil Rights and that Eleanor is entitled to receive 100% of the Oil Income during her life.
Therefore, the Court should dismiss the Petition for Declaratory Relief based on estoppel.

C. THE COURT SHOULD DENY JACQUELINE AND KATHRYN’S
COUNTERMOTION FOR SUMMARY JUDGMENT.

The Countermotion for Summary Judgment (“SJ Countermotion”) is procedurally and
substantively flawed. Summary judgment is appropriate when materials properly before the

court demonstrate that no genuine issue of material fact exists, and the moving party is entitled to

judgment as a matter of law. NRCP 56(c); Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d

1026, 1031 (2005). “The substantive law controls which factual disputes are material and will
preclude summary judgment.” Wood, 121 Nev. at 731, 121 P.3d at 1031. A material issue of
fact is one that affects the outcome of the litigation and requires a trial to resolve the differing

versions of the truth. Valley Bank v. Marble, 105 Nev. 366, 367, 775 P.2d 1278, 1282 (1989);

SEC v. Seaboard Corp., 677 F.2d 1301, 1306 (9th Cir. 1982). The burden for demonstrating the

absence of a genuine issue of material fact lies with the moving party, and the material lodged by
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the moving party must be viewed 1in the light most favorable to the nonmoving party. Hoopes v.

Hammargren, 102 Nev. 425, 429, 725 P.2d 238, 241 (1986); Adickes v. S.H. Kress & Co., 398

U.S. 144, 157 (1970).

In this case, viewing the facts in the light most favorable to Eleanor, Jacqueline and
Kathryn are not entitled to judgment as a matter of law: (1) The SJ Countermotion improperly
raises new claims and defenses never before pled, (2) the SJ Countermotion misconstrues
Eleanor’s defense of ownership as an affirmative claim, (3) no statute of limitations has expired
on Eleanor’s counterclaims, (4) laches does not bar Eleanor’s counterclaims, (5) Eleanor has not
waived her counterclaims, (6) claim preclusion is inapplicable to Eleanor’s counterclaims, and
(7) Jacqueline and Kathryn are not entitled to an accounting.

1. The Countermotion Improperly Raises New Claims And Defenses
Never Before Pled.

The SJ Countermotion argues the statute of limitations, laches, waiver, claim preclusion,
and right to an accounting. Yet, the only claim that Jacqueline and Kathryn have pled to date is
for declaratory relief that Eleanor is only entitled to 35% of the Oil Assets and that Jacqueline
and Kathryn, as beneficiaries of the MTC Trust, are entitled to 65% of the Oil Assets.'” The
only claims Eleanor has pled in this case are her counterclaims for intentional interference with
contractual relations and enforcement of the Trust’s no contest clause, as asserted in her Answer
and Counterclaim.'® J acqueline and Kathryn’s SJ Countermotion, however, argues the statute
of limitations, laches, waiver, claim preclusion, and right to an accounting, none of which they
have previously pled. The statute of limitations, laches, and waiver, must all be pled as
affirmative defenses pursuant to NRCP 8, but Jacqueline and Kathryn have never pled
affirmative defenses to Eleanor’s counterclaims. Thus, the court should disregard the arguments
in the countermotion regarding the statute of limitations, laches, and waiver. As to the
accounting claim, Jacqueline and Kathryn have never pled a claim for an accounting, and this

should be disregarded as well.

192 See Jacqueline’s Petition for Declaratory Relief, pp. 17-18.

183 See Eleanor’s Answer and Counterclaim filed February 10, 2014,
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2, Eleanor’s Ownership Is A Defense, Not A Claim.

As a preliminary matter, Jacqueline and Kathryn misconstrue Eleanor’s defense of
ownership as a claim. Jacqueline and Kathryn initiated this litigation with Jacqueline’s Petition
for Declaratory relief filed in September 2013. The Petition for Declaratory Relief asks this
court to determine that Eleanor as trustee of Trust No. 2 is only entitled to 35% of the Oil
Income, and Jacqueline and Kathryn, as beneficiaries of the MTC Trust are entitled to 65% of
the Oil Income.'” As a defense to these claims, Eleanor has raised Trust No. 2’s 100%
ownership of the Oil Assets and her entitlement to 100% of the Oil Income during her life.'?®
Therefore, Eleanor has not raised a claim regarding ownership; rather, she has asserted her
ownership as a defense against the declaratory relief claim of Jacqueline and Kathryn. Eleanor
had no ability or duty to raise the defense of ownership until Jacqueline filed the Petition for
Declaratory Relief, and Eleanor appropriately raised the defense in her Answer and
Counterclaim. On summary judgment, Kathryn and Jacqueline bear the burden of proving their

claim of entitlement to 65% of the Oil Assets, as this is their sole claim in this litigation.

3. No Statute Of Limitations Has Expired Regarding Eleanor’s
Counterclaims.

Eleanor timely filed her counterclaims for intentional interference with contractual
relations and enforcement of the no contest clause.

The statute of limitations for a claim for intentional interference with contractual relations

is three years. Stalk v. Mushkin, 125 Nev. 21, 27, 199 P.3d 838, 842 (2009); NRS 11.190(3)(c).

Jacqueline, through counsel, began contacting all of the oil companies to report a dispute over
ownership of the Oil Rights (which caused suspension of payments) in September 2013. Eleanor
learned of these actions in or about September 2013, and she filed her counterclaim for
intentional interference with contractual relations on February 10, 2014,106 well within the three

year statute of limitation.

19 See Jacqueline’s Petition for Declaratory Relief, pp. 17-18 (prayer).
105 See Eleanor’s Answer and Counterclaim.,

1% §ee Fleanor’s Answer and Counterclaim.
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Similarly, Eleanor’s counterclaim for enforcement of the no contest clause is timely. “An
action upon a contract, obligation or liability founded upon an instrument in writing, except those
mentioned in the preceding sections of this chapter” are subject to a six year statute of limitation.
NRS 11.190(1)(b). Since Eleanor is seeking to enforce provision of the written Trust, this
statute of limitation applies. Jacqueline and Kathryn contested the Trust when they filed their
Petition for Declaratory Relief in September 2013, and Eleanor filed her counterclaim to enforce
the no contest clause on February 10, 2014, less than one year later. Thus, Eleanor’s
counterclaim to enforce the no contest clause is timely.

4. Laches Does Not Bar Eleanor’s Counterclaims.

Laches does not bar Eleanor’s counterclaims because she promptly filed her claims for
intentional interference with contractual relations and to enforce the no contest clause. “Laches
is an equitable doctrine which may be invoked when delay by one party works to the
disadvantage of the other, causing a change of circumstances which would make the grant of

relief to the delaying party inequitable.” Carson City v. Price, 113 Nev. 409, 412, 934 P.2d

1042, 1043 (1997) (internal quotations omitted). Laches requires not only a delay in enforcing
one’s rights, but also that the delay disadvantaged another. Id. “The condition of the party
asserting laches must become so changed that the party cannot be restored to its former state.
Applicability of the laches doctrine depends upon the particular facts of each case.” 1d. To
determine whether a challenge is barred by the doctrine of laches, this court considers (1)
whether the party inexcusably delayed bringing the challenge, (2) whether the party's
inexcusable delay constitutes acquiescence to the condition the party is challenging, and (3)

whether the inexcusable delay was prejudicial to others.” Miller v. Burk, 124 Nev. 579, 598, 188

P.3d 1112, 1125 (2008).

Eleanor brought her counterclaim for intentional interference with contractual relations
within five months of learning of Jacqueline and Kathryn’s interference with the payment of the
Oil Income by the oil companies. Likewise, she filed her counterclaim for enforcement of the no

contest clause five months after Jacqueline filed the Petition for Declaratory Relief. As such,
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Eleanor was very prompt in filing her counterclaims. There was no delay and therefore could be
no prejudice to anyone.

5. Eleanor Has Not Waived Any Claims.

Eleanor has not waived her counterclaims for intentional interference with contractual
relations or enforcement of the no contest clause. “Waiver requires the intentional
relinquishment of a known right. [f intent is to be inferred from conduct, the conduct must
clearly indicate the party’s intention. Thus, the waiver of a right may be inferred when a party
engages in conduct so inconsistent with an intent to enforce the right as to induce a reasonable
belief that the right has been relinquished. However, delay alone is insufficient to establish a

waiver.” Nevada Yellow Cab Corp. v. Dist. Ct., 123 Nev. 44, 49, 152 P.3d 737, 740 (2007).

“IT]o be effective, a waiver must occur with full knowledge of all material facts.” State, Univ.

& Cmty. Coll. Sys. v. Sutton, 120 Nev. 972, 987, 103 P.3d 8, 18 (2004) (internal quotations

omitted). Waiver must be pled as an affirmative defense. NRCP &; Sutton, 120 Nev. at 988, 103

P.3d at 19. “Whether there has been a waiver is a question for the trier of fact.” McKellar v.

McKellar, 110 Nev. 200, 202, 871 P.2d 296, 297 (1994).

Here, Jacqueline and Kathryn have not pled waiver as an affirmative defense to Eleanor’s
counterclaims as required by NRCP 8. Moreover, there is no evidence that Eleanor waived her
right to assert her counterclaims for intentional interference with contractual relations or
enforcement of the no contest clause—they were both raised timely in her Answer and
Counterclaim filed in response to Jacqueline and Kathryn’s Petition for Declaratory Relief. As a
matter of law, Eleanor has not waived her counterclaims.

6. Claim Preclusion Is Inapplicable To Eleanor’s Counterclaims.

Eleanor’s counterclaims are not barred by claim preclusion because the Reformation
Action had nothing to do with Jacqueline and Kathryn’s interference with the o1l lease payments
or their contesting the Trust. Claim preclusion bars the litigation of a claim when “(1) the parties
or their privies are the same, (2) the final judgment is valid, and (3) the subsequent action is
based on the same claims or any part of them that were or could have been brought in the first

case.” Five Star Capital, 124 Nev. at 1054, 194 P.3d at 713.
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As discussed above, the parties are the same in the Reformation Action and this case, and
the Reformation Order is valid. However, the Reformation Action did not and could not involve
Eleanor’s counterclaims for intentional interference with contractual relations and enforcement
of the no contest clause. These claims could not have been addressed in the Reformation Action
because the events giving rise to the claims had not yet occurred. Specifically, Jacqueline did
not contact the oil companies and causes suspension of the oil lease payment until September
2013, four years after entry of the Reformation Order. Similarly, Jacqueline and Kathryn did not
contest the Trust until the filing of their Petition for Declaratory Relief in September 2013, four
years after entry of the Reformation Order. Therefore, Eleanor’s counterclaims could not have
and did not exist during the Reformation Action. Thus, claim preclusion does not bar Eleanor’s
counterclaims.

7. Jacqueline And Kathryn Are Not Entitled To An Accounting.

117

Jacqueline and Kathryn are remainder beneficiaries. A remainder beneficiary is “a
beneficiary who will become a current beneficiary upon the death of an existing current
beneficiary or upon the occurrence of some other event that may occur during the beneficiary’s
lifetime . . . .” Here, Jacqueline and Kathryn are remainder beneficiaries of the Oil Rights and
Oil Income under Trust No. 2, meaning they become beneficiaries upon Eleanor’s death. A
trustee is to provide an accounting to a remainder beneficiary upon request. NRS 165.137(1)(a);
165.141(1); 165.141(3). “An account shall be deemed approved by a beneficiary who received a
copy of the account if no written objection thereto is given to the trustee within 120 days after
the date on which the trustee provided the account to that beneficiary.” NRS 165.137(1)(h).

In this case, Jacqueline and Kathryn are demanding summary judgment for an
accounting. They have never before pled a claim for an accounting. And, they attach no
evidence that they requested an accounting as required by statutes NRS 165.137 and 165.141.
Therefore, they have failed to prove they are entitled to an accounting. Moreover, at the October
15, 2014 Supreme Court settlement conference, Eleanor provided an accounting to Jacqueline
and Kathryn. The letter from CPA King detailed that the Oil Income from November 12, 2013

through October 15, 2014 totals $1,602,442,33, and 65% of that amount is $1.041,587.51. As of
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October 15, 2014, there was over $1.3 million in the account, which is more than 65% of the Qil
Income for the time period."”” Since neither Jacqueline nor Kathryn objected to this accounting
within 120 days, it is deemed approved. NRS 165.137(1)(h). And since a trustee need not
account to remainder beneficiaries more than once per year, no further accounting is required.
NRS 165.137(1)(b).

Accordingly, the Court should deny the request for an accounting because it was never
properly pled, no accounting was ever properly demanded, and an accounting was provided.

D. THE COURT SHOULD DENY THE COUNTERMOTION FOR
DAMAGES, ASSESSMENT OF PENALTIES, AND OTHER RELIEF.

In the countermotion for damages, assessment of penalties, and other relief, Jacqueline
and Kathryn barrage the Court with assorted claims for relief never before pled. The Court
should deny all of the requests for relief as detailed in turn below.

1. The Court Should Deny The Request For Attorney Fees As Sanctions
For Filing The Motion To Dismiss.

Jacqueline and Kathryn seek attorney fees as a sanction for Eleanor’s filing the Motion to
Dismiss, which they allege is frivolous under NRS 18.010(2)(b). As detailed above, Eleanor’s
Motion to Dismiss is well founded on Nevada’s claim preclusion law. There is nothing frivolous
or vexatious about a motion to dismiss based on sound legal and factual arguments. Therefore,
the Court should deny the request for attorney fees as sanctions related to the Motion to Dismiss.

2. The Court Should Deny The Request To Enforce The No Contest
Clause.

The countermotion requests that the Court enforce the no contest clause of the Trust, and
the MTC Trust.'® As for the MTC Trust, it is a wholly separate Trust created by Marjorie,

under which Eleanor has no interest. Eleanor has never claimed an interest under the MTC Trust

107 See Letter from Shawn D. King, CPA dated October 15, 2014, attached hereto as Exhibit 6.

1% The countermotion also seeks enforcement of the no contest clause in Marjorie’s will, but the Will
Contest has been settled, and the stipulation and order to dismiss with prejudice is with the Court for
signature and entry. Any references by Kathryn and Jacqueline to the Will Contest within their
Opposttion to Eleanor’s Countermotion for Summary Judgment should be disregarded by the Court and
stricken from the record.
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nor contested its provisions; therefore, the no contest clause of the MTC Trust is inapplicable
here.

As to the Trust, Eleanor has not contested the Trust. Jacqueline and Kathryn are
contesting ownership of the Oil Rights and Oil Income via their Petition for Declaratory Relief.
Eleanor has confirmed the provisions of the Trust and raised them as a defense against
Jacqueline and Kathryn’s Petition, which challenges the provisions of the Trust. The Trust’s no
contest clause 1s triggered when a person asserts:

any claim to the assets of [the Trust] . . . or attack, oppose, or seek to set aside the

administration and distribution of [the Trust] . . . or to have the same declared null

and void or diminished, or to defeat or change any part of the provisions of the

[T]rust . .. .1%

Eleanor has not attacked, opposed, or sought to defeat any part of the Trust. In fact, she seeks to
enforce its plain language and the intent of William by ensuring that Trust No. 2 remains the
owner of all the Oil Rights and that Eleanor, as Trust No. 2’s sole income beneficiary, receives
all of the Oil Income during her life. Thus, Eleanor’s seeking to enforce the Trust provisions
does not trigger the no contest clause. Rather, it is Jacqueline and Kathryn’s seeking to change
the terms of the Trust to provide a 65% interest in the Oil Rights to Trust No. 3 that has triggered
the no contest clause.

Moreover, under NRS 163.00195, the no contest clause cannot be enforced against
Eleanor. Eleanor has only sought to enforce the terms of the Trust to effectuate William’s intent.
NRS 163.00195(2), (3). Also, even if Eleanor was “contesting” the Trust, which she is not, her
interest under the Trust cannot be reduced or eliminated because she has defended this litigation
in good faith. NRS 163.00195(4). Therefore, the Court should deny the countermotion seeking

to enforce the no contest clause against Eleanor.

3. The Court Should Deny Sanctions Related To The Accounting.

Jacqueline and Kathryn seek sanctions against Eleanor for failure to provide an
accounting. As discussed above, they are not entitled to an accounting absent a proper request as

specified by statute. There is no evidence before the Court of any written, statutorily compliant

%9 See Trust Agreement, Article Tenth.
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request for an accounting. And, Eleanor provided an accounting on October 15, 2014, to which
Jacqueline and Kathryn never objected. Thus, no sanctions are warranted. Additionally, the
sanctions requested arc that all the Oil Income monies currently being held by Eleanor be
transferred to a “neutral account” and that Eleanor be removed as the trustee for Trust Nos. 1, 2,
and 3. There is no need to move the funds, which are being held in a Wells Fargo account. And,
Eleanor is only the Trustee of Trust No. 2, as Trust No. 1 technically ceased to exist upon
William’s death. Also, Eleanor never was a trustee of Trust No. 3, and Trust No. 3 ceased to
exist upon Marjorie’s death. The Court should deny any sanctions related to the accounting.

4, The Court Should Deny The Request For Reconsideration Of Its
Prior Order.

The Countermotion goes on to request that the Court reconsider its July 7, 2014 Order re
Pending Motions and Scheduling, in which the Court ordered that Eleanor should pay back 65%
of the back Oil Income to Jacqueline and Kathryn if they posted a bond (“July Order”).
Specifically, Jacqueline and Kathryn request that the Court reconsider that motion and order the
funds released to Jacqueline and Kathryn, without a bond, and require Eleanor to post a bond to
continue to receive her share of the Oil Income. This request should be denied for scveral
reasons.

First, the July Order is currently on appeal. Second, the countermotion cites no legal
authority for the Court to reconsider an order that is on appeal and which order was entered six
months ago. Third, the Countermotion offers no legal authority for releasing all the Oil Income
to Jacqueline and Kathryn without a bond and instead requiring Eleanor to post a bond. Failure
to include a memorandum of points and authorities “may be construed as an admission that the
motion is not meritorious, as cause for its denial or as a waiver of all grounds not so supported.”
EDCR 2.20(c). Accordingly, the Court should deny the reconsideration and all related relief
requested because the request is untimely and contains no legal authority.

5. The Court Should Deny The Request That The Court Determine
Eleanor Has Forfeited All Of Her Rights Under The Trust.

Jacqueline and Kathryn ask the Court to determine that Eleanor has forfeited all of her

rights under the Trust by wrongfully claiming a right to the Oil Assets and Oil Income. Again,
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Jacqueline and Kathryn provide no legal or factual basis for this request, rendering it meritless
under EDCR 2.20(c). Further, the only basis for such a request would be the no contest clause,
which is not applicable, as discussed above. And, Eleanor has always defended against this
litigation initiated by her daughters, asserting and affirming her rights under Trust No. 2. Thus,
the Court should deny this request for a determination that Eleanor has forfeited all of her rights
under the Trust.

V. CONCLUSION.

Eleanor respectfully requests that the Court (1) grant Eleanor’s Motion to Dismiss the
Petition for Declaratory Relief, (2) deny the Countermotion for Summary Judgment; (3) deny the
Countermotion for Assorted Relief; and (3) grant Eleanor’s Motion for Summary Judgment
(contained in the Omnibus Opposition), or alternatively, make factual findings pursuant to NRCP
56(d).

Dated this 9™ day of January, 2015.

MARQUIS AURBACH COFFING

By __/s/Candice E. Renka, Esq.
Liane K. Wakayama, Esq.
Nevada Bar No. 11313
Candice E. Renka, Esq.
Nevada Bar No. 11447
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Eleanor Connell Hartman
Ahern, as Trustee and Individually
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing ELEANOR C. AHERN’S (1) REPLY IN

SUPPORT OF ELEANOR C. AHERN’S MOTION TO DISMISS PETITION FOR

DECLARATORY JUDGMENT FOR FAILURE TO STATE A CLAIM UPON WHICH

RELIEF CAN BE_ GRANTED; (2) OPPOSITION TO COUNTERMOTION OF

KATHRYN A. BOUVIER AND JACQUELINE M. MONTOYA FOR SUMMARY

JUDGMENT ON PETITION FOR DECLARATORY JUDGMENT., FOR DAMAGES

AND ASSESSMENT OF PENALTIES, AND FOR OTHER RELIEF: AND (3) REPLY IN

SUPPORT OF COUNTERMOTION FOR SUMMARY JUDGMENT was submitted

electronically for filing and/or service with the Eighth Judicial District Court on the i 'mday of

January, 2015. Electronic service of the foregoing document shall be made in accordance with

the E-Service List as follows: '’

Whitney B. Warnick, Esq.
Albright Stoddard Warnick & Albright
wbw(@albrightstoddard.com
bclark@albrightstoddard.com
gma(@albrightstoddard.com
Attorney for Kathryn A. Bouvier

Joseph J. Powell, Esq.
The Rushforth Firm, LTD.
probate@rushforthfirm.com
Attorney for Jacqueline M. Montoya

.t x’/’
,.x’"’d/ ] ,,/”/f’”y
Julia Rodionovagan-employee of
quis Aurbach Coffing
,nv—-M/

L ——
A e Mg, o s LY i o g TR T

" pursuant to EDCR 8.05(a), each party who submits an E-Tiled document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).
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ELEANOR C. AHERN’S (1) REPLY IN SUPPORT OF ELEANOR C. AHERN’S

MOTION TO DISMISS PETITION FOR DECLARATORY JUDGMENT FOR

FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED; (2)

OPPOSITION TO COUNTERMOTION OF KATHRYN A. BOUVIER AND

JACQUELINE M. MONTOYA FOR SUMMARY JUDGMENT ON PETITION FOR

DECLARATORY JUDGMENT, FOR DAMAGES AND ASSESSMENT OF
PENALTIES, AND FOR OTHER RELIEF; AND (3) REPLY IN SUPPORT OF

COUNTERMOTION FOR SUMMARY JUDGMENT

Exhibit

No. Description

1 Declaration of Eleanor Ahern in Support of Reply and Opposition

2 EPS Assessment (Bates Nos. AHERN 560-569)

3 Application for Original Probate of Foreign Will and Issuance of Letters of
Independent Administration (Bates Nos. AHERN 570-582

4 Petition in Intervention and Motion to Set Aside “Order Probating Foreign Will, and
Appointment Independent Administrator” (Bates Nos. AHERN 586-599)

5 Letters (Bates Nos. AHERN 780-799; AHERN 800-821; AHERN 832-853)

6 Letter from Shawn King, CPA Enclosing Wells Fargo Letter (Bates Nos. AHERN
600-601) |

7 Excerpts from Draft Transcript of Jacqueline Montoya

8 Deed (Bates Nos. AHERN 832-833)
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DECLARATION OF ELEANOR C. AHERN IN SUPPORT OF (1) REPLY IN
SUPPORT OF MOTION TO DISMISS PETITION FOR DECLARATORY
JUDGMENT FOR FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN BE
GRANTED: AND (2) OPPOSITION TO COUNTERMOTION OF KATHRYN A.
BOUVIER AND JACQUELINE M. MONTOYA FOR SUMMARY JUDGMENT ON
PETITION FOR DECLARATORY JUDGMENT, FOR DAMAGES AND
ASSESSMENT OF PENALTIES, AND FOR OTHER RELIEF

Eleanor C. Ahern, declares as follows:

1. I am over the age of 18 years and have personal knowledge of the facts stated
herein, except for those stated upon information and belief, and as to those, I believe them to be
true. 1 am competent to testify as to the facts stated herein in a court of law and will so testify if
called upon.

2. I am submitting this Declaration in Support of my (1) Reply In Support Of
Motion To Dismiss Petition For Declaratory Judgment For Failure To State A Claim Upon
Which Relief Can Be Granted; And (2) Opposition To Countermotion Of Kathryn A. Bouvier
And Jacqueline M. Montoya For Summary Judgment On Petition For Declaratory Judgment, For
Damages And Assessment Of Penalties, And For Other Relief (“Reply and Opposition™).

JACQUELINE AND KATHRYN ABANDONED ME WHEN I WAS UNWELL.

3. In April 2011, I had a hernia operation. 1 experienced vertigo and life threatening
complications after the surgery. I was rushed to the hospital where I recovered for several days
and nights. Neither Kathryn nor Jacqueline visited me while I was in the hospital.

4, In March 2012, 1 broke my leg—the same leg which I broke in 1972, which took
seven years to heal, and is the cause of my current difficulty walking and needing a service dog.
The leg required surgery, and I had a severe, life threatening allergic reaction to the anesthesia. I
spent 30 days recovering in the hospital.

5. Kathryn never visited, called, or sent flowers or a card during my hospital stay.
In fact, I have not spoken with Kathryn since the Spring of 2012, when Kathryn called me under
false pretenses and demanded that I blindly trust Jacqueline and do as she asks.

6. Jacqueline visited me at most a few times a week for approximately fifteen
minutes at a time. Once she brought her twins, my grandchildren, to see me. Neither Jacqueline

nor Kathryn expressed any concern for my life threatening condition.
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7. During both of these hospital stays, I felt little to no concern or care from my

daughters, and I felt abandoned.

JACQUELINE CONTACTED ELDER PROTECTIVE SERVICES WITHOUT
CONSULTING ME

8. On July 6, 2012, Jacqueline agreed to allow me to see her children, my
grandchildren, with the stipulation that Jacqueline “supervise” the visit.  The visit lasted
approximately two hours, much of which Jacqueline spent in her car.

9. Within minutes after Jacqueline and her children left, I received a telephone call
from Elder Protective Services (“EPS”), who wanted to perform an immediate assessment at my
home. I scheduled an appointment to meet with the case worker on July 9, 2012 at the case
worker’s office.

10. During the meeting, I learned that Jacqueline had called EPS and reported that my
close friend and limited agent, Suzanne Nounna (“Suzanne”) was financially exploiting me. I
explained that this was not the case, that Suzanne was a trusted friend, and that I had complete
control and understanding of my finances and business affairs.

11. EPS closed the case, determining that the claims of exploitation were not
substantiated. 1 later obtained a copy of the EPS Assessment from EPS via mail, a true and
correct copy of which is attached to the Reply and Opposition as Exhibit 2.

12. I was extremely hurt, upset, and angered that Jacqueline would lie to EPS and
contact EPS without so much as discussing her alleged concerns with me.

JACOQUELINE CALLED THE POLICE ABOUT ME

13. I learned from a friend that the day after EPS closed the case, July 26, 2012,
Jacqueline called the police to perform a wellness check on me. 1 was out of town in Mammoth,
California with friends. Jacqueline never spoke to me about whether I needed any assistance or a
wellness check. In fact, I was fine.

14, When I learned that Jacqueline had called the police to request a wellness check, I
was hurt that my daughter would do such a thing without even talking with me, and I was

embarrassed to needlessly have the police involved in my affairs.
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INTERFERENCE WITH THE OIL LEASES

15. Jacqueline and Kathryn’s counsel contacted all of the oil companies that lease the
Texas land, informed them there was a dispute regarding the ownership of the Oil Rights, and
caused all of the companies to suspend payments of the Oil Income.

16. I first learned of this in or about the fall of 2013. For example, I received a fax
from Apache Corporation on or about November 11, 2013, enclosing a letter from Jacqueline’s
counsel to Apache claiming there was a dispute and attaching Jacqueline’s Petition for
Declaratory Relief. A true and correct copy of this correspondence is attached to the Rely and
Opposition as Exhibit 5.

ACCOUNTING

17. I have not received a written request from Jacqueline or Kathryn requesting an
accounting of Trust No. 2.

18. In preparation for the Supreme Court Settlement Conference on October 15, 2014,
I requested that a CPA, Mr. Shawn D. King, review the Wells Fargo account where [ have been
holding the Oil Income money to which Jacqueline and Kathryn claim they are entitled since
November 12, 2013. Mr. King provided an accounting in letter form, dated October 15, 2014,
which he provided to me. A true and correct copy of this accounting is attached to the Reply and
Opposition as Exhibit 6.

19. I provided this to Jacqueline and Kathryn at the Supreme Court Settlement
Conference. To date, I have not received an objection to this accounting form either Jacqueline
or Kathryn.

Pursuant to NRS § 53.045, I declare under penalty of perjury under the laws of the State
of Nevada that the foregoing is true and correct.

Dated this i day of January, 2015.

_

bleana C.Rhuwr g undr + .

ELEANOR C. AHERN, as Trustee and
Individually
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= [ personal Care Attendant (PCA)/(PCS)
[C] Private Caregiver
[T] senkor companion

[ Other

List other current services or programs the client
currently receives.

H. Allegation |

What are the allegations on the report?
] Abuse
] Neglect
[[] seif-neglect
"B expioitation
D Isclation

Enter intake/referral comments,

I Sodial wmnmmr

A, Aluumcnt lnfoﬂnltlon _

[ Group Homey/Assisted Living
[T] Moblle Home

"] Nursing Facility

[ subsidized housing

] other

Indicate problems In the client's physical
environment. .

7 Arcnitectural barriers

(] pangerous ficor/steps

] Fire satety

[[] Garbagestrash accumulation

[T 1n need of repair

] nadequate bathroom

] inadequate heat/cooling/ventiation
[C] 1nadequate kitchen/bath facillties
[] 1nadequate iiving/steeping area
] msect/pest problem

[ Lack of utiiltes
[ petyanimal problem

[] poor lighting

[] Security problem

[] signs of careless smoking

] siipping/tripping hazard

] substandard structure

] uncleanliness

[C] other

Describe other problems in the cilent's physical
environment.

[ — bt e

Numa of the assigned soclal worlmr
Ashley Hice

o

C. l'mandai

A .."',-,-.',‘

Date of case Initlation
7/6/2012

Was a face to face interview conducted?
Cne
[X] Yes

Date of face-to-face Interview
7/9/2012 -

Describe why face to face Interview was not
conducted.

Date of case closure
7/1612012 .

B. Housing

What type of housing does the client live in?
[x] own home
[[] rentai
[ Apartment
[_] HIRC {Home for Individual Residential Care)

Cllent retused to give lnwme Informat!on?
] no
[X] Yes

Select those who are responsible for making
declslons regarding the client's care, treatment,
financial and legal affalrs.

[X] Cllent responsible for salf

[[] burable power attorney/financial
0 Burable pawer of attorney/heaithcare

[] Family member responsibie

] Guardian/ private

] Guardian/Pubiic

] Informal decision maker

[7] Legal guardian

] Limited power of attorney

[T Living win

7] other legal oversight

[C] Representative payee

{] None of the above

Name of the person providing assistance with
legal/financlal matters

EPS Assessment
SINOMNIAVASSESSMENT FORMS\EPS\EPS New Assassment.afm
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‘Ahern, Eléanor (1322155398)
' 7/6/2012

Specify the client’s monthly SSI Income.

Specdity the clisnt's monthly VA benefits Income.

Specify the client's monthly soclel security Income.

Specify the cllent's monthly retirement/pension
Income.

Speacify the cllent's other monthly In_coma.

Are the client’s biils being pald?
Yes .

Is there 2 risk to the client’s property or assets?

No
Who does the cllent's banking?
Client
D.Transportation ~ " R T
Client's usual in'eana of transportatiét;
Client
E. Modical Irformtion " 7" .7 5T T R
Comments regarding the cilent's medical
conditions/dlagnoses
Currently has a breken tibla
EPS Assessment 7/25/2012
SAOMNIAVASSESSMENT FORMS\EPS\EPS New Assessment,afm Page 4 of 10
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 Ahern, Eleanor (1322155398)
7/6/2012

[] Macuiar degeneration

Indicate which of the foliowing
1] Manic depression (bipolar disease)

conditions/diagnoses the client currentiy has,

[C] Aicoholism/stibstance abuss
[[] Ailergles

[[] Aizheimer's disease

] Anemia

(] Ankiefleg sweiling

] Anxtety disorder

] Any psychiatric diagnosis
(1 Aphasia

[ Arterioscterosis heart disease (ASHD)
[] Arthritis/rheumatic disease/gout
{7 Asthma

[ Blood-related problems
[ Breathing disorders

(] Bruises

[C] cancer

[] cardiac dysrhythmias

[ cataract

[ cerebral paisy

] chronic pain

7] chronic weakness/fatigue
[7] Congestive heart fallure
[ contractures

] coronary artery disease
[ cecubitus

(] peep vein thrombosis

{1 pementia

(] pepression |
[] peveiopmental disability
[] piabetes

7] plabetic retinopathy

] ptaiysts

[ ] pigestive problems
] prug resistance (MRSA/VRE)
[} Edema |

[ Emphysema/COPD/asthma
[ Expressive communication
[ Fraiity

[C] Frequent falis

[[] Gastritis or related condition
] Glaucoma

D Hearing impalrment

(1 Heart probiems

[C1 Hemipiegia/Hemiparesis
] High cholesterol

) Hip fracture

[ Hv

[] Hypertenston

] Hyperthyroidism

] Hypotension

[} Hypethyroidism

[C] 1mmune system disorders

[] Memory Loss

7] Missing iimb (e.g., amputation)
[C] Muitiple sclerosis

{ ] Muscle or bone problems

[] Nauseayvertigo

[] Neurological condition

[C] Osteoporosls

[ other cardiovascuiar disease
"] other eye condition

[C] Other fracture (except hip/spine)
[ other neurclogical

[_1 Other significant iiness

[ pacemaker

[] Paralysis

[C] paraplegia

[_] Paridnson's disease

[Z] Pathological bone fracture

[7] peripheral vascular disease
[[] Preumonia

[] Quadriplegia

] Receptive communication

] Renal failyre

[C] Respiratory disease

3 schizophrenia

[C] seizure disorder

[] speech impatrment

[] stroke

[Js

[ Thyroid disease A
[[] Transient ischemic attack (T1A)
[ Traumatic brain Injury

] Tremors

1 Urinary problems

[] urinary tract infection

[C] vision problems

[ None of the above

Is the cilent taking medication?
[ Yes
[X] no

List client's current medications.

Comments regarding client's medication

F. Cognitive Functioning "

] uiver disease
EPS Assessment 7/25/2012
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" Ahern, Eleanor (1322155398)
7/6/2012

Describe the client's needs for supervision, taking
into account physical heaith, mantal impalrment
and behavior. How long can the cilent routineiy be
left alone at home?

] A few hours

{1 cannot be left alone

[X] No supervision needed

What cognitive/behavioral conditions are

E Independent
l:] Assistance

] unable

What kind of help does the client need with eating?

[X] independent
] Assistance

] unabte

damonstrated by the cllent? Describe problems with client's teeth or gums.
] Abusive :
E Actively resistive What is the current state of the client's bladder
: Agltated contlnencg?
| ] Alcoho! abuse [X] Continent
L] Alcohol use [ 1ncontinent
% ::;t {”] Continent with catheter
er "] unknown
] Assault — _
[X] Cocperative What Is the current state of the client's bowel
] pementia continence?
] mncontinent
[ oificulty adjusting to losses O]
] pisortented 0 Ostomy
[] oisruptive soclally/verbally o fjnknown. .
[] Drug abuse e Mobltity. - |
Grief Issues LS L A T PP :
O Rate the client's shility to ambulate.
™1 Hallucinations 5
] Impaired decision making = Independent
[C] impaired reascning 0 ::si:::nce
] Lonely 3
] Memory deficit L] Uses device
] Nervous What assistive devices does the cllent use for ald In
[X] oriented mobllity?
[ Physical aggression [] cane
{2 Problem behavior reported "] Crutches
[[] Regressive behavior [C] Guide dog
[T Restraint order [ Hospitai-bed -
[] sleeping problems ] Hoyer it
[C] smoking "] Leg braces
"] Smoking carelessly ] prosthesis
] Suicidat thoughts [”] Ramp access
[ suspicious ] ransfer bosrd
[] verbalty/physically aggressive (] watker
(] wanders {] wheelchair, electric
L] withdrawn ] wheeichair, menual
["] Worried or anvous [ other
Jother ) Can the client get in and out of bed; chalrs without
G. Activities of Daliy Living (ADLs). : @ help? - -
What is the cllent’s abllity to perform bathing? [x] Yes
[X] independent ] Unknown
[[] Assistance
[C] unabie
How difficult is it (or would it be) for the client to
perform dressing?
EPS Assessment 7/25/2012
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) ‘Ahem, Eieénor (1322155398)
7/6/2012

Rate the client’s ability to go up and down the
stairs.

] independent

[] Assistance

7} unable

] Unknown

Is the client at risk of failing?
[C] ves
[x] No
Has there been a recent history of fails?
[x] ves : :
[ No

] unknown

1. Instrumental Activities of Daily Livmg'mnu) w0

How would you rate the cllent’s ability to parform
meal preparation?

(X] 1ndependent

[C] Assistance

1 unable

Specify the client’s ability to perform light
housekeeping.

[X] Independent
[] Assistance
{2 unabe

Specify the dient's abllity to perform heavy
housework.

[7] Independent
[X] Assistance
I:]_ Uneble

Dascribe the ciiant's ability to do his or her own
laundry.

[xX] independent
[_] Assistance
{.] unable

How would you rate the client's abliity to perfou'm
shopping? -

[ZI Independent

"] Assistance

] Unable

Specify the cllent's ablilty to manage monay.
[x] Independent
] Asststance
] unable

Describe the client's abliity to parform telephone
use,

[X] independent
[] Assistance

E] Unable

S Nutsitian T T e e

What Is the client's Idea of his/her appetite?

[x] Good
D Falr
[ poor

2] unknown

Has tha client iost or gained weight In the past 6
months?

E] Unknown

E No

D Yes

What is the reason for the client's welght chenge?

Describe tha client's physician prescribed
modlﬂedltherapautic diet.

. [] Calorie Controlled -
[[] piabetic diet
[] Fat Restricted
{1 High Calorle
[ Uquid nutritional supplement
[] Renal
[] sodium Restricted
[] Texture Modified
" Doter

Other dietary comments

-
T

A.Canl)lspmuon... R

EPS Assessment
SNOMNTAVASSESSMENT FORMS\EPS\EPS New Assessment.afm
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' Ahern, Eleanor (1322155398)

2/6/2012

To what services or programs is the client being [ Moved/unable to locate -

referred? [] piacement In a facility
[] ADSD Community oms ] safety Issues unresoived
] aoso Lrc ome "] Short-term intarvention provided
[C] Adutt Day Care ] wait list - ADSD
[ Attormey General [7] walt ist - outside resources
[] Attorney/Private - 7] other (specify In comments)
[C] Bureau of Health Care Quality and Compliance .
[[] case Management Disposition commants
[] cHip : '
(] Qark County Protective Services Waa the allegation of abuse substantiated?
[C] Clinical Assessment . e
[ Code Enforcement ] Yes
(] County Socil Services Was the allegation of f neglect substantiated?
[C] omv Referrat [ o
] Group HomeyAssisted Living CJ Yes
[T] Guardian Private
] Guardien Public Was the ailegation of ulf-negiect substantiated?
[] Homemaker [ no
[] Housing _ T Yes .
L] Law Enforcement Waes the ailegation of exploltatlon suhltantiated?
[[] vicensing Boards F):-No
[] Medicaid [ Yes
[T Mental Health Services
] Nursing Faciity Was the allegation of Isolation substantiated?
[ Nutrition Program/Meals On Wheels - E :“3
(] Personai Care Attendant €s
L] Protective Services out of State Enter the hours and minutes spent in the actual
[] Representative Payee compietion of the case. -
[] Respite Program 275
[C] senior Companion Program |
[] senior Law Project
[C] WEARC
D Qther (specify In comments)

Specify the casa disposition.
[X] Problem(s) resolved
[T problem(s) partiaily resoived
1 Probiem(s) not resoived

Seiact the raason(a) the case was elther partiaily or

not resolved.
[C] Client deciined services
[] Cllent deciined to follow health recommendations
(] Cllent declined to take prescribed medications
[C] Client hospitaiized
[[] Client uncooperative with Investigation/services
[C] oeath of cllent
] peciined home visit
[] Guardianship referral declined
[ Guerdtanship services unavallable
] insufficient resources - mental health services
D Insufficient resources - emergency placement
7] insufficient resources - transportation
] insufficlent resources - other (specify In comments)

EPS Assessment ' 7/25/2012
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Ahern, Eleanor (1322155398)
7/6/3012

T S 0 - T T T e e R LT e e R A PO REEA
Assessment Narrative ST PRI L PR e e T T AN e
. . ‘. Lo . L, e e L T Tl P SV S . P . oL Lot . .
. i i LEa s . . e L, Lo .i S st teem T '--~-. . L ),,_.|.,.,. S Lo L ow L .

Language Spoken: English
Alert and Orlented: unk

No Priors

Intake Summary

Q7/06/52 .25

RP states ctient has been going Into the W Cheyenne and Jongs branch since December 2011, Client often comes into the bank requesting large sums of cash
$50,000 or more, When asked why she needs so much cash, client would state that God to told her to withdraw the money or Sue told her ta withdraw the:
money. Sometimes the cliant would retum and deposit the money back into the account, God or Sue would tell her it's okay to deposit the money back into the
account. RP states cllent's daughter, Jacqualine Montoya contacted the banker and stated somehow hers and the clent's address had:been changed. Banker
noticed that the new address was changed to Susan Noonan's address. Susan Is cllent's bookkeeper. RP-states Jacqueline stated that POT Is tryihg to move
dlient’s money to Chase bank. Jacgqueline aiso reported that POI recently borrowed chent's car b telling tha client she was going to paint it even though It was
only one year. ol/d*RP states POI tried to withdraw $80,000 from client's account through the drive up teller window, The trensaction was dedined because
bartker recognized that POI was not the cliént. Jacquaiine also alleged that POI changed the lock at the client's home o that only client and POI can gain access
to cllent's hame. Jacqueline states she has been talking to an attornay, name unknown, and he or she believes that client may be victim of elderly exploitation,
SLEWIS ' .

07/06/12 .50 o

This worker attempted an unannounced home visit, The cllent has a gate blocking this worker from reaching the door, therafore this worker called the cilant. The
client answered and stated she was out running errands and wanted to know why this worker was at her house. This worker explained the EPS concem and the
client stated that she was not being exploited but this worker could contact to her Monday to schedule a home visit. HICE e

07/09/12 .25 !
TC to cllent who stated that she would love to stop by the office and speak to this worker, This worker provided the dlent with thelr availabllity and tha client
stated that she would check her schedule and cail this worker back, HICE '

07/09/12 .78 ' ' ' ' ' . '

This.worker met with the cllent at-the-ADED@ffice, The cilent appeared alert and orlentedx4. Client drover herself to the office, This worker reviewed the EPS
allegation. The client stated that her finances are her business and she thought what she did with her bank accounts were confidentiai and up to her. This worker
explained that Is correct and that this warker and ADSD wanited to make sure no one is taking advantage of the client and If they are to help support the client to
end the expioitation. The cliant stated that she has many bank accounts due to she has many businesses and trusts. The client denled expioitation by POI Susan
Noonan. The cilent stated that PO Susan Is a good friend who has a lot of experience with book kaeping and money management, but sha is not the cliant's
book keeper. This worker addressed tha EPS concern about tha cllant withdrawing large sums of cash per God or Susan's request, the client stated that it Is her
money &nd she Is allowed to withdraw It the way she sees fit and deposit back as well. This worker asked If POI Susan was teliing her to withdraw the money or
was forcing her to withdraw tha money and the cllent stated no, This worker asked about the bank changing the addresses on the bank accounts to everything
wilt be mailed to POI Susan and the client deried the change. The client:stated that she receives all of her bank mall at her house, This worker asked about POL
Susan borrowing the client's car and having it painted. The client responded In a joyous voice tone that POI Susan did take her Volvo to be repainted white and
now it fooks brand new. The cllent stated it was a nice thing for the PO! to do. This worker asked |f POI Susan changed the locks to her house so she was the
only individual who could get Into the house and the cliant stated that was Incorrect. This worker asked about POI Susan attempting to withdraw $80,000 from
her account and the cllent stated that she does not know anything about that, nor has the bank tald her somepne Is trylhg to access her account. This worker
verified that POI Susan Is not on any of the client's bank accounts nor is the POA document, No consent was given to speak to POI Susan,

Assessment- The client is alert and orlentedxd. The client Is able to advocate and make her needs known. The cllant denled the aliegation of exploitation stating
that POI Susén Noonan Is a friend and not her book keeper, The client stated that her mall is not going to Susan's home nor did Susan change her focks, The
client did stated that PO Susan took her Volvo to be repainted white, but feit that was a nice thing for her to do, POI Susan is not on the client's bank eccounts
and the dllent Is able to handie her finances.No consent was glven to speak to POI Susan about the dllegation. HICE '

Plan- This worker wiil close the case due to cllent denles the allegation and no consent was glven to speak to POI Susan,

07/11/12 .28 ' ' :
Staffed w/ SW. T/C to RP needed. SW meet with cllent In office on 7/9/12 and wili ba updating narrative. JUSTESEN

07/13/12 .28 '
This worker updated the narrative. HICE

07/16/12 .25 Formulating Conclusions Worksheet

List the specific ailegation investigated:
Exploftation

List the specific Information that refutes this allegation:

Client denies allegation

Cllent is alert and oriented x4

Client is aware of her finances and feels she can manage them

List the specific information that supports this allegation;

N/A
EPS Assessment | 7/25/2012
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. Aner, Eleanor (1322155398)
7/6/2012

Substantistion decision:
Unsubstantiated

Emargency Intarvention steps taken during the investigation:
None

07/16/12 .25 Casa Summary

Report was made alleging exploitation. The reporter stated client often comes Into the bank requesting large sums of cash $50,000 or more. When asked why
she needs so much cash, cllent would state that God to told her to withdraw the money or Sue told her to withdraw the money. Sometimes the dient wouid
return and deposit the money back into the account. God or Sus would teli her it's okay to deposit the moneay back Into the account. RP states cliant's daughter,
Jacqueline Montoya contacted the banker and stated somehow hers and the client’s address had been changed. Banker noticed that the new address was
changed to Susan Noonan's address, Susan Is client's bookkeeper, RP states Jacqueling stated that POI is trying te move client's money to Chase bank.
Jacquelina aiso reported that POI recently borrowed dient's car by telling the client she was going to paint it even though it was only one year old. RP states POI
tried to withdraw $80,000 from dlient's account through the drive up teller window. The transaction was-declined because banker recognized that POI was not
the client. Jacqueline also alleged that POI changed the lock &t the dlent's home so that only client and POI can gain access to cllent's home., Jacqueline states
she has been taiking to an &ttorney, name unknown, and he or she beileves that client may be victim of alderly expioitation,

This worker attempted an unannounced home visit at 6105 Elton Ave Las Vegas 89107. The client was not home at the time but this worker was able to reach
her on the phone, This worker explained the purpose of the visit, The dlient denied the allegation but agreed to meet with this worker the following weexk.

This worker compieted an office visit with the client. x4. The dient is able to advocate and make her needs known. The client denied the aiiegation of expioitation
stating that POI Susan Noonan Is a friend and not her book keeper. The client stated that her mail is not going to Susan's homa nor did Susan change her locks.
The client did stated that POI Susan took her Voivo to be repainted white, but feit that was a nice thing for her to do. POI Susan is not on the dient's bank
accounts and the client is able to handle her finances. No consent was given to speak to POI Susan about the aliegation,

~ The allegation of expioitation Is not substantiated,
This case Is appropriate for closure HICE
Total Hours 2.75

07/25/12 .25
SW addressed SWS Justesen note and TC to RP and notify them of case assignment and case cicsure. HICE

EPS Assessment 7/25/2012
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Exhibit 3



No. W*P RO

ESTATE OF § IN THE COUNTY COURT OF
MARJORIE T. CONNELL, g |
DECEASED g UPTON COUNTY, TEXAS
| APPLICATIO FO RIGIL PROBATE OF FOREIGN WiLL
ANL I LIAN ¢ =L 1o O " ; AINIS TRAT

TO THE HONORABLE JUDGE OF SAID COURT:

Jacqueline Montoya, the same person as Jacqueline Marguerite Montoya
("Applicant’) furnishes the following information to the Court for the original probate of the
written Will of Marjorie T. Connell (*Decedent”), a domiciliary of the State of Nevada, and
for issuance of Letters Testamentary under Section 103 of the Texas Probate Code.

Section 103 provides that the original probate of a will of a testator who died
domiciled outside of the State of Texas which, upon probate, may operate upon any
property in this State, and which is valid under the laws of this State, may be granted in the
same manner as the probate of other wills is granted under this Code, if the will does not
stand rejected from probate in the jurisdiction where the testator died domiciled.

1. Jacqueline Montoya is a granddaughter of the Decedent and an Individual
interastedg!'noéhis estate whose residence address is 33856 Maverick St., Las Vegas,
Nevada 86108.

2. Marjorie T. Connell died May 1, 2009, at the age of 81 years. Four years
have not elapsed since the date of her death. She was domiclled In the State of Nevada,
her residence address being 1325 Strong Dr., Las Vegas, Nevada, -

3 Decadent owned-oil, gas and mineral Interests located in Upton County,
Texas, of a probable value in excess of $100,000.00.

4. This Court has jurisdiction of this proceeding because the Decedent owned
property in Texas upon which her Wil may operate, and it has venue because the principal
property is located in Upton County, Texas,

5., To Applicant's knowledge, Decedent was married one time only, such
marriage being to W. N. Connell, who predeceased her. She was not divorced after the
making of her Will. No child was aver bom to or adopted by the Decedent.

6.  Decedent left a written Will dated January 7, 2008, duly executed according
to the laws of the State of Nevada, which was never revoked. The original Will was lodged

4
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with the Clerk of the District Court of the Eighth Judicial District of the State of Nevada, In
and for the County of Clark. An exemplified copy of the Wil Is filed herein.

7. The subscribing witnesses to the Wiil are Sharon A. Brown, whose present
address is unknown, and Josefina C. Jones, whose present addresa is 900 Rancho Lane,
Las Vegas, Nevada 89108. The WIli Is not self-proved according to Texas law, but will be
proved by the swormn deposition on written questions of Josefine C. Jones.

8.  Decedent's Wili has never been offered for probate In the State of Nevada
where she was domiclied and does not stand rejected for probate In that etate,

9. Decedent's Will names Jacqueline Marguerite Montoya, Applicant herein, as
personal representative of her estate, and provides that no bond shall be required of her.

10.  Decedent's Will was prepared in accordance with the laws of the State of
Nevada and doas not provide for independent administration of her estate in accordance
. with Texas law. U L

11.  Decedent's Wiil provides that her probate estate shall be distributed to the
then acting Trustee of the MTC Living Trust dated December 6, 1995, as restated on
January 7, 2008.

12.  In Article Four of Decedent’s Will, she exercised a Power of Appaintment
granted In the W. N. Connell and Marjorie T. Connell Living Trust dated May 18, 1871,
Articie Fifth, Trust No. 3, Paragraph B(2), by which she appointed the entire principal and
undistributed income In Trust No. 3 to Jacqueline Montoya and Kathryn Anne Bouvier, to
be distributed In trust in accordance with the provisions of the MTC Living Trust dated
December 6, 1985, as restated on January 7, 2008. The oil, gas and minaral interests
located in Upton County, Texas, comprise a portion of the principal and undisiributed
income of Trust No. 3. | |

13. Jacqueline Montoya and her sister, Kathryn Anne Bouvier, are the

distributees of Trust No. 3-and the residuary distributees of the MTC Living Trust, which’

includes the Upton County property. Jacqueline Montoya is the current trustee of the MTC
Living Trust, and Kathryn Anne Bouvier is the successor trustee, As the distributees,
Jacqueline Montoya and Kathryn Anne Bouvier agree to independent administration of
Decedent’s Estate. Kathryn Anne Bouvier further agrees to the appointment of Jacqueline
Montoya as independent Administrator of the estate.

14.  Applicant is willing to accept the trust and qualiify and is not disqualified by
law from accepting Letters of independent Administration, and she is entitied to such
Letters. Because Applicantie a residant of the State of Nevada, she wiil appoint Mary Lou
Cassidy, of Stubbeman, McRae, Sealy, Laughlin & Browder, inc., Midland, Texas, as
residant agant for service of process in the State of Texas.

HADDCHWILOWontcys\ApaPro.wpd
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15, Decedent's Will does not name the State of Texas, a governmental agency
of Texas, or a charitable organization as a devisee, .

16. it is represented to the Court that there Is no need for the appointment of
appraisers. |

WHEREFORE, Applicant prays that citation issue as required by law to all persons
interested in this estate; that the WIll of Marjorie T. Connell ba admitted to probate; that
Applicant be appointed Independent Administrator of the estate to serve withioutbond; that
Letters of independent Administration be Issued to Applicant upon qualification: and that
all other orders be entered as the Couit may deem proper.

Respectfully submitted,

STUBBEMAN, McRAE, SEALY,
LAUGHLIN & BROWDER, INC.
550 West Texas, Suite 800
‘Midland, Texas 79702
432-682-1616

432-682-4884 (FAX)

ATTORNEYS FOR APPLICANT

HADOGRUWL CiMontoyiappPro.wed
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S 12-07-LU §3l-PD
‘ Last Will and Testament FILF)
. Of { s B
MARJORIE T. CONNELE" i+ 1 osi 13

Low
'-

I, MARJORIE T. CONNELL, also known as MARJORIE THRASH CONNELL,
a resident of Clark County, Nevada, revoke any prior wills and codicils made by me and
declare this to be my Last Will and Testament.

Article One
Family Information

N

I am unmarried.

I have one step-child, ELEANOR C. HARTMAN AHERN, born on May 13, 1938,

Article Two
Distribution of My Property

Section 2.01  Pour-Over to My Living Trust

All of my probate estate, excluding any property over which 1 might have a power of
appointment, and after payment of expenses and taxes which are paid pursuant to this
will, I give to the then acting Trustee of the MTC LIVING. TRUST dated December 6,
1995 as restated on January 7, 2008 and executed prior to this will, to be added to the
property of that trust, I direct that the Trustee adsninister the property as provided in the
trust agreement and any amendments prior to my death.

Section 2.02  Alternate Disposition

If the trust referred to in Section 2.01 is not in effect at my death or if for any other
reason the pour-over cannot be accomplished, 1 specifically and completely incorporate
the terms of the trust into this will by reference. In such a situation, 1 direct my Personal
Representative to establish a trust in accordance with the provisions of such trust and give
the remainder of my estate, excluding any property over which 1 might have a power of

A
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appointment, to the Trustee of said trust to be administered 8s provided in the trust
agreement,

Article Three
Designation and Succession of Fiduciaries

Section 3.01 Personal Representative .

Representative,

Article Four
Exercise of Power of Appointment

Section 401  Exercisoe of Power of Appolntment Granteq by WILLIAM N.
CONNELL '

In the W.N. Connell and Marjorie T. Connel Living Trust dated May 18, 1972, Article
Fifth Trust No. 3 Paragraph B(2) of the Trust, I was granted a testamentary power of
appointment. I hereby exercise that power of appointment and appoint the entire
principal and the undistributed income in Trust No. 3, if any, on my death to

Article l_=ive
Powers of 'Fiduc.iaries

Section 6.01 Grant

My Personal Representative may perform every act reasonably necessary to administer
my estate and any trust established under my will,
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Specifically, my Personal Representative may exercise the following powers: hold,
retain, invest, reinvest, sell, and manage real or personal property, including interests in
any form of business entity including, but not Jimited to, limited Partnerships and limited
liability companies, and policies of life, health and disability insurance, without
diversification as to kind, amount or risk of non-productivity and without liniitation by
statute or rule of law. My Persona] Representative may partition, sell, exchange, grant,
convey, deliver, assign, transfer, lease, option, mortgage, pledge, abandon, borrow, loan
and contract. My Personal Representative may distribute the assets of my estate in cash
or kind or partly in each at fair market value on the date of distribution, without requiring
pro rata distribution of specific assets and without Tequiring pro rata allocation of the tax
bases of such assets. My Personal Representative may hold in nominee form, continye
businesses, carry out agreements and deal with itself, other fiduciaries and business
organizations in which my Persona] Representative may have an interest. It may
establish reserves; release powers, and abandon, settle or contest ¢]
attorneys, accountants, custodians of the trust assets, and other agents or assistants as
deemed advisable to act with or without discretionary powers and Compensate them and
pay their expenses from income or principal or both,

Section 5.02  Powers Granted by State Law

In addition 1o all of the above powers, my Personal Representative may, without prior -

authonty from any court, exercise all powers conferred by my will or by common law or
by the Nevada Revised Statutes or other statute of the State of Nevyada or any other
jurisdiction whose law applies. to my will. My Personal Representative shall haye
absolute discretion in exercising these powers, Except as specifically Jimjted by my will,

Section §.03  Distribution Alternatives
My Personal Representative may make any payments under my will:
Directly to the beneficiary;

In any form allowed by applicable state law for gifts or transfers to minors
or persons under disability;

To the beneficiary's guardian, conservator or caregiver for the benefit of
the beneficiary; or

By direct payment of the beneficiary’s expenses.

A receipt by the recipient for eny such distribution, if such distribution is made in a
manner consistent with the proper exercise of my fiduciaries’ dutjes hereundcr, shall fully
-discharge my fiduciaries, ‘ .
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Article Six
Administrative Provisions

Section 6,01 Court Proceedings

If any trust is established under my will that trust shall be administered in a timely and

efficient manner consistent with its terms, free of active judicial intervention and without

order, approval or other action by any court. It shall be subject only to the jurisdiction of

g cclaurt being invoked by the trustees or other interested parties or as otherwisc provided
y law,

Section 6.02 No Bond

I direct that no fiduciary shall be required to give any bond in any jurisdiction, and if,
notwithstanding this direction, any bond is required by any law, statute, or rule of court,
no sureties ba‘reqm‘red.‘ . ‘

Sectlon 6.03 Compensation

Any fiduciary under this instrument shall be entitled to reasonable compensation
commensurate with services actually performed and to be reimbursed for expenses
properly incurred.

Section 6.04 Ancllla_ry Fiduclary

In the event ancillary administration shall be required or desired and my domiciliary
Personal Representative is unable or unwilling to act as an ancillary fiduciary, my
domiciliary Personal Representative shall have the power to designate, compensate, and
remove the ancillary fiduclary. The ancillary fiduciary may either be a natural petson or
a corporation. My domiciliary Personal Representative may delegate to such ancillary

fiduciary such powers granted to my original Personal Representetive as my Personal

Representative may deem proper, including the right to serve without bond or surety on
bond. The net proceeds of the ancillary estate shall be paid over to the domiciliary
Personal Representative.
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Article Seven
Taxes, Claims and Expenses

Section 7.01  Payment of Death Taxes, Claims and Expenses

The Trustee of the trust referred o in this will is authorized to pay my funeral and burial
expenses, claims against my estate, and expenses of estate administration. Accordingly, |
direct my Personal Representative to consult with the Trustee to determine which such
expenses and claims should be paid by my personal representative from property passing
under my will, and which such expenses and claims should be paid by the trustee from
the trust,

I direct my Personal Representative to follow any instructions contained in the MTC
LIVING TRUST in making any tax election, including, but not limited to, the aliocation
of my GST Exemption. 1 direct that the taxes imposed by reason of my death upon
property passing under and outside my will be apportioned and paid in the manner
provided in the MTC LIVING TRUST, and 1 incorporate the takx apportionment
provisions of the MTC LIVING TRUST as part of my will.

In no event shall any of such taxes be allocated 1o or paid from property which is not
included in my gross estate for federal estate tax purposes or which qualifies for the
federal estate tax charitable deduction. :

Section 7.02 Tax and Administrative Elections

My Personal Representative may exercise any available elections under any applicable
income, inheritance, estate, succession, or gift tax law. Thia authority specifically
includes the. power to select any siternate valuation date for death tax purposes and the
power to determine whether any or all of the administration expenses of my estate are to
be used as estate tax deductions or as income tax deductions, and no compensating
adjustments need be made between income and principal as a result of such
determinations unless my Personal Representative shall determine otherwise, in the
discretion of my Personal Representative, or vnless required by law.

My Personal Representative shall not be liable to any beneficiary of my estate for tax
consequences occasioned by reason of the exercise or non-exercise of any such elections
or by reason of the allocation and distribution of property in kind in full or partial
satisfaction of any beneficiary’s interest in my estate, A
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~ Article Eight
General Provisions

Section 8.01  Applicable Law
The validity and construction of my will shall be determined by the laws of Nevada.

Sectlon 8.02 No Contract to Make Wit

1 have not entered into any contract, actual or implied, to make a wil),

Sectlon 8.03  Contest Provision

If any beneficiary of this will or any trust created under this will, alone or in conjunction
with any other person undertakes or participates in any one or more of the actions listed
belaw, then the right of such beneficiary 1o take any interest given (o sy ch beneficiary
nader this will or eny trust created pursuant (o this will shall be determined as it would
have been determined had such beneficiary predeceased me  without surviving
descendants. -

Contests by a claim of undue influence, fraud, menace, duress or lack of
testamentary capacity, or otherwise objects in any court to the validity of
(a) this Will, (b) any trust created under the terms of this Will, (c) any
other trust created by me, and any trusts created under those agreements,
or (d) any beneficiary designation of an annuity, retirement plan, IRA,
Keogh, pension or profit sharing plan or insurance policy signed by or
created by me, (collectively referred to hereafter in this Section ag
“"Document” or “Documents™ or sny amendments of codicils to any
Document; _

Seeks to obtain an adjudication in any court proceeding that a Document
or any of its-provisions is void, or otherwise seeks to void, nullify or set
aside a8 Document or any of its provisions:

Files suit on a creditor's claim filed in a probate of my estate, against my
trust estate, or any other Document, afier rejection or Jack of action by the
respective fiduciary;

Files a petition or other pleading to change the character (community,
separate, joint tenancy, partnership, domestic partnership, real or personal,
tangible or intangible) of property already so characterized by a
Document;
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Claims ownership in a court proceeding to any asset held by me in joint
tenancy, other than as a surviving joint tenant;

Files a petition to determine domestic partnership property ag my
cohabitant or as my Spouse; |

Files a petition for probate homestead in a probate proceeding of my estate
without the prior written consent of the Personal Representative
designated in this Will;

Files a petition for family allowance in a probate of my estate without the
prior writien consent of the Personal Representative designiated in this
Wwill; '

Files a petition to impose a constructive trust or resulting trust on any
assets of my esiate, if any; or : '

Participates in any of the above actions in a manner adverse 1o my estate,
such as conspiring with or assisting any person who takes any of the sbove
actions. -

My Personal Representative is hereby authorized to defend, at the expense of my estate,
any violation of this paragraph. A “contest” shall include any action described above in
an arbitration proceeding and shall not include any action described above solely in a
mediation not preceded by a filing of a contest with a court, notwithstanding the
foregoing.

This Section shall nof apply so as to cause a forfeiture of any distribution otherwise
qualifying for the federal estate tax charitable deduction. ;

Section 8.04 Construction

Unless the context requires otherwise, words denoting the singular may be construed as
denoting the plural. Words of the plural may be construed as denoting the singular,
Words-of one gender may be construed as denoting another gender, if appropriate,
Section 8.05 Headings and Titles

The headings and paragraph titles are for reference only.

Section 8.06 Internal Revenue Code, IRC or Code

References to the Internal Revenue Code, the IRC or the Code shall refer to the Internal
Revenue Code of the United States. References to specific sections of the Code shall be
to any sections of like or similar import that replace the specific sections as a result of
changes to the Internal Reveniie Code mide after thé date of my will, ‘
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Section 8.07  Other Definitions

Except as otherwise provided in my will, tenms shall be as defined in the Nevada Revised
Statutes as amended after the date of my will and after my desth,

Section 8.08 Survivorship

For purposes of this will, any beneficiary shall be deemed to have predeceased me if such
beneficiary dies within 90 days after the date of my death.

Section 8,09  Severability

If any part of this instrament shall be adjudicated to be void or invalid, the remaining
provisions not specifically so adjudicated shall remain in full force and effect,

I, MARJORIE T. CONNELL, sign my name to this instrument consj sting of 9 pages on
January 7, 2008 and being first duly swom, do hereby declare to the undersigned
authority that [ sign and execute this instrument as my Last Will and Testament, that |
sign it willingly, that I execute it as my free and voluntary act for the purposes therein
expressed, and that 1 am ¢ighteen years of age or older, of sound mind, and under no
constraint or undue influence.
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»

Then and there personally appeared the within-nemed Sharon A. Brown and Josefina C,
Jones, who, being duly swomn, depose and sey under the penalty of perjury: That they
witnessed the execution of the within Will of the within-named Testatrix, MARJORIE T,
CONNELL, that the Testatrix subscribed the Will and declared the same to be her Last
Will and Testament in their presence; that they thercafler subscribed their names as
witnesses in the presence of the Testatrix and in the presence of each other and at the
request of the Testatrix; that the Testatrix at the time of the execution of the Will
appeared to them to be of full age and of sound mind and memory, and that they make
this affidavit at the request of the Testatrix,

Sharon A, BrownWitness
900 Rancho Lane RY ,
Las Vegas, NV 89106 Las Vegas, NV 89106
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District Court
Clark County, Nevede

Examplification Certificate

STATE OF NEVADA )
)ss.

COUNTY OF CLARK )

| I, Steven D. Grigzson, the duly appointed Clerk of the District Court of the Eighth
Judicial District of the State of Nevada, in and for the County of Ciark, do hereby certify and attest the
document(s) attachad hereto, '
“LAST WILL AND TESTAMENT QF MAR} T. CONNELL” dated May 19, 2009. As of this date
this LAST WILL AND TESTAMENT OF MARIORIE T. CONNELL has not been amended or appealed.
IN THE ENTITLED ACTION: - o

Flling of the Will of;

' MARJORIET. CONNELL
Decensed.

e Nl el N N s

to be a full and correct copy of the official document(s) now on file in my office

IN WITNESS WHEREOF, | have hereunto set my hand and
annexed the Seal of the District Court of the Eighth Judicia)
This 317 day of May, 2012 District of the State 6f Nevada, in and for thé County of Clark

PR

o X e as N
CLERK OF THE DISTRICT COURT OFTHE EiGHTH
JUDICIAL DISTRICT OF THE STATE OF NEVADA, IN

AND FOR THE COUNTY OF CLARK.

STATE OF NEVADA )
) s,

COUNTYOFCLARK )

1, Elissa F. Cadish , Judge of the District Court of the Elghth Judiclal District of the State of Nevada, in and
for the County of Clark, do hereby certify that Stevén D. Gr erson is Clerk of the District Court of the
Eighth Judicial District of the State of Nevada, in shd for the County of Clark (which Court is o Court of
Record having a seal) and that the signature 1o the Roregzol: :

signnture of the said Steven D, Grieyson, as such off
to the tuws of the State of Nevada,

IN WITNESS WHEREOF, | have hereunto set

i

This 31" day of May, 2012,

HEDI THE
EIGHTH JUDICIAL DISTRICT OF THE STATE OF
NEVADA, IN AND FOR THE COUNTY OF CLARK.
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