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1 NEO 
THE DICKERSON LAW GROUP 

2 ROBERT P. DICKERSON, ESQ. 
Nevada Bar No. 000945 

3 KATHERINE L. PROVOST, ESQ. 
Nevada Bar No. 008414 

4 1745 Village Center Circle 
Las Vegas, Nevada 89134 

5 Telephone: (702) 388-8600 
FacsImile: (702) 388-0210 

6 Email: info@dickersonlawgroup 

7 Attorneys for Defendant, Lynita Sue Nelson 

Electronically Filed 
08/09/2011 03:24:39 PM 

, 

~j'~'.4F 
CLERK OF THE COURT 

8 

9 

10 

11 

DISTRICT COURT 
FAMILY DIVISION 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CLARK COUNTY, NEVADA 

ERIC L. NELSON, ) 
) 

Plaintiff/Counterdefendant, ) CASE NO. D-09-411537-D 
) DEPT NO. 0 

v. ) 
) 

LYNITA SUE NELSON, ) 

TO: 

TO: 

) 
DefendantlCounterclaimant. ) 

) 

NOTICE OF ENTRY OF STIPULATION AND ORDER 

ERIC L. NELSON, Plaintiff; and 

DAVID A. STEPHENS, ESQ., of STEPHENS, GOURLEY &BYW ATER, P.C., 

Attorneys for Plaintiff: 
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1 PLEASE TAKE NOTICE that a STIPULATION AND ORDER was entered in 

2 the above-entitled matter on August 9, 2011, a copy of which is attached hereto. 

DATED this ~ay of August, 2011. 3 

4 

5 

6 

7 

8 

9 

10 

THE DICKERSON LAW GROUP 

BYR BE . DI I R N, E 
Nevada Bar No. 000945 
KATHERINE L. PROVOST, ESQ. 
Nevada Bar No. 008414 
1745 Village Center Circle 
Las Vegas, Nevada 89134 
Attorneys for Defendant 

11 CERTIFICATE OF MAILING 

12 I HEREBY CERTIFY that I am serving via U. S. Mail, a true and correct copy of 

13 the foregoing NOTICE OF ENTRY OF ORDER to the following at his last known 

14 address on this ~ day of August, 2011. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

David A. Stephens, Esg. 
Stephens, Gourley & Bywater, P.c. 
3636 N. Rancho Drive. 
Las Vegas, Nevada 89130 
Attorney for Plaintiff 

1 employee 0 he Dicke on Law roup 

2 
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1 SAO 
THE DICKERSON LAW GROUP 

2 ROBERT P. DICKERSON, ESQ. 
Nevada Bar No. 000945 

3 KATHERINE 1. PROVOST, ESQ. 
Nevada Bar No. 008414 

4 1745 Village Center Circle 
Las Vegas, Nevada 89134 

5 Telephone: (702) 388-8600 
FaCSImile: (702) 388-0210 

6 Email: info@dickersonlawgroup.com 

Electronically Filed 
08/09/2011 09:50:09 AM 

, 

~j.~.N"" 
CLERK OF THE COURT 

7 Attorneys for Defendant, LYNITA NELSON 

8 

9 

10 

11 

12 

13 

DISTRICT COURT 
FAMILY DIVISION 

CLARI( COUNTY, NEVADA 

ERIC 1. NELSON, 

Plaintiff/Counterdefendant, 

v. 

L YNITA SUE NELSON, 

Defendant/Counterclaimant. 

-----------------------------

) 

l 

CASE NO. D-09-41lS37-D 
DEPT NO. "0" 

STIPULATION AND ORDER 

14 

15 

16 

17 

18 COME NOW, Plaintiff, ERIC 1. NELSON, by and through his attorney, 

19 DAVID A STEPHENS, ESQ., of STEPHENS, GOURLEY & BYWATER, P.C., and 

20 Defendant, LYNITA SUE NELSON, by and through her attorneys, ROBERT P. 

21 DICKERSON, ESQ., and KATHERINE 1. PROVOST, ESQ., of THE DICKERSON 

22 LAW GROUP, and-hereby stipulate ana. agree as follows: 

23 IT IS HEREBY STIPULATED AND AGREED that the ERIC 1. NELSON 

24 NEVADA TRUST dated May 30, 2001, shall be' joined as a necessary party, 

2S intervening in this action, as complete relief cannot be accorded among the parties 

26 without the ERIC 1. NELSON NEVADA TRUST dated May 30,2001 being named 

27 a party and the disposition of the action in the absence of the ERIC 1. NELSON 

28 NEVADA TRUST dated May 30, 2001 will impair or impede its ability to protect its 
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1 interests and add risk of incurring double, multiple, or otherwise inconsistent 

2 obligations. 

3 IT IS FURTHER STIPULATED AND AGREED that the LSN NEVADA 

4 TRUST dated May 30, 2001, shall be joined as a necessary party, intervening in this 

5 action, as complete relief cannot be accorded among the parties without the LSN 

6 NEVADA TRUST dated May 30,2001 being named a party and the disposition of the 

7 action in the absence of the LSN NEVADA TRUST dated May 30,2001 will impair 

8 or impede its ability to protect its interests and add risk of incurring double, multiple; 

9 or otherwise inconsistent obligations. 

10 Submitted by: 

11 THE DICKERSON LAW GROUP 

12 

13 
R E . I KE N, 

14 Nevada Bar No. 0945 
KATHERINE L. PROVOST, ESQ. 

15 Nevada Bar No. 008414 
1 745 Village Center Circle 

16 Las Vegas, Nevada 89134 
Attorney for Defendant 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Approved as to form and content: 

. STEPHENS, GOURLEY & . 
BYWATER 

~.pr . 
. DAVID A. ~~ , E;;' 
Nevada Bar No. 000902 
3636 N. Rancho Drive 
Las Vegas, Nevada 89130 
Attorney for Plaintiff 

Page 2 of 3 
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1 ORDER 

2 Based upon the Stipulation of the parties as set forth herein: 

3 IT IS HEREBY ORDERED that the ERIC 1. NELSON NEVADA TRUST dated 

4 May 30, 2001, shall be joined as a necessary party, intervening in this action, as 

5 complete relief cannot be accorded among the parties without the ERIC 1. NELSON 

6 NEVADA TRUST dated May 30,2001 being named a party and the disposition of the 

7 action in the absence of the ERIC 1. NELSON NEVADA TRUST dated May 30,2001 

8 will impair or impede its ability to protect its interests and add risk of incurring double, 

9 multiple, or otherwise inconsistent obligations. 

10 IT IS FURTHER ORDERED that the LSN NEVADA TRUST dated May 30, 

11 2001, shall be joined as a necessary party, intervening in this action, as complete relief 

12 cannot be accorded among the parties Without the LSN NEVADA TRUST dated May 

13 30,2001 being named a party and the disposition of the action in the absence of the 
) 

14 LSN NEVADA TRUST dated May 30,2001 will impair or impede its ability to protect 

15 its interests and add risk of incurring double, multiple, or otherwise inconsistent 

.16 obligations. 

DATED this l-f 17 

18 

19 

20 Respectfully Submitted: 

day of 

21 THE DICKERSON LAW GROUP 

~~ ROBb~~£7E;Q 
Nevada Bar No. 0945 

24 KATHERINE 1. PROVOST, ESQ. 
Nevada Bar No. 008414 

25 1745 Village Center Circle 
Las Vegas, Nevada 89134 

26 Attorneys for Defendant 

27 

28 

DISrpCT COURT JUDGE 

F~ANK P. SUlUVAN 

Page 3 of 3 
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CHANGE OF DISTRIBUTION TRUSTEESmp 

FOR THE 

ERIC L. NELSON NEVADA TRUST 

TI:IIS CHANGE OF DISTRIBUTION TRUSTEESHIP, dated February 22, 2007, 

is made in accordance with ARTICLE XI, Section 11.3, entitled Trust Consultant, as 

provided in the Trust Agreement, dated May 30. 2001. 

tWitnessetli: 

WHEREAS, BRIC 1.. NELSON, as Trustor, established the ERIC L. NELSON 

NEVADA TRUST on May 30, 2001, wherein ERIC L. NELSON was appointed as the 

Investwent Trustee, LANA MARTIN was appointed as the Distribution Trustee and 

JEFFREY BURR, LTD., formerly known as JEFFREY L. BURR, LTD., a Nevada 

corpoxatio~ was appointed as Trust Consultant; and 

WHEREAS"pmsuant to the power reserved to JEFFREY BURR, LTD., as the 
Trust Consultant, in Section 11.3 of the within referenced Trust Agreement, the 
Distribution Trustee shall now be changed, such that LANA MARTIN shall cease to 

serve as the Distribution Trustee of the within referenced Trust Agreement and NOLA 

HARBER shall now serve as the cmrent Distribution Trustee instead, effective 

immediately. If NOLA HARBER should become dec~ unable or unwilHng to serve as 
the Successor Distribution Trustee, then CLARENCE NELSON shall serve as the Successor 
Distribution Trustee in her stead. If CLARENCE NELSON should become deceased, 
unable or unwilling to serve as Successo- Distn'bution Trustee, then ROBERT MARTIN 

shall serve as Successor Distribution Trustee. 

NOW, THEREFORE by executing this Change of Distribution Trusteeship. the 

Trust Consultant herewith removes LANA MARTIN as the Distribution Trustee of the 
within referenced Trust Agreement and appoints NOLA HARBER to serve as the current 

Distribution Trustee, effective immediately. If NOLA HARBER should become 
deceased, unable or lUlwilling to serve as the Successor Distribution Trustee. then 

CLARENCE NELSON shall serve as the Successor Distnbution Trustee in her stead. If 
CLARENCE NELSON should become deceas~ unable or unwilling to serve as Successor 

1 mFFRflY BURR, LTD. 
Attorneys at Law 
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Distribution Trustee, then ROBERT MARTIN shall serve as Successor Distribution 

Trustee. 
TIDS CHANGE OF DISTRIBUTION TRUSTEESIDP is accepted, made, and 

executed by the Trust Consultant on the day and year first above written. 

TRUST CONSULT ANT: 

JEFFREY B'URR, LTD., 

::~vadacorporal~UAA 
• U ESQ. 

ACCEPTANCE BYDISTRIBUTION TRUSTEE 

I certify that I have read the foregoing Change of Distribution Trusteeship and the 

within referenced Declaration of Trust and understand the tenns and conditions for my 

service as Distribution Trustee, I accept the Declara '0 Trust iDZ0ul"'. 

STATE OF NEVADA ) 
) ss. 

COUNTY OF CLARK ) 

On February otl'P2007, before me, the undersigned. a Notary Public in and for 

said County of Clark, State of Nevada, personally appeared IDFFREY BURR. ESQ., 

personally known to me (or proved to me on the basis of satisfactory evidence) to be the 

person whose name is subscribed to the within instrument and acknowledged to me that 

he executed the same in his authorized capacity. and that by his signature on the 

instnunent, the person, or the entity upon behalf ofwhlch the person acted. executed the 

instrument. 

WITNESS my hand and official seal. 

~L!V1ouM' 
• 

NotU)' Publla o Slale of Navaq 
.. COUNTY OF CLAFIK 

BARBARA MORELU 
tit. 99-384~·1 111 Aj'lJl9lltnlenl &Pilla Oct. 11, ~001 

ARYPUBLIC 

2 JEFFREY BURR. LID. 
Attorneys at Law 
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STATE OF NEVADA 

COUNTY OF CLARK. 

) 
)ss. 
) 

( 

On February 1r, 2001, before me. the undersigned, a Notary Public in and for 

said County of Clark, State of Nevada, personally appeared NOLA HARBER personally 

known to me (or proved to me on the basis of satisfactory evidence) to be the person 

whose name is subscn"bed to the within instrument and acknowledged to me that she 

executed the same in her authorized capacity, and that by her signature on the instrument, 

the person, or the entity upon behalf of which the person acted, executed the instrument. 

WITNESS my hand and official seal. 

c~ _
ROCHELLE McGOWAN 

- • Notary !'uhUc Slat .. oll'loVOda 
. No. 02·73189-1 

. .' Myapp!. exp. feb. 11.2010 

NOTARY PUBLIC 

3 JEFFREY BURR. LTD_ 
Attorneys at Law 
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CERTIFICATE OF IRREVOCABLE TRUST 

Contemporaneously with the execution of this Certificate. the undersigned, ERIC L. 

NELSON. a resident of Clark County, Nevada, has executed that certain document entitled" the 

"ERIC L. NELSON NEVADA TRUST" dated May 12, 2001, which provides in pertinent parts 

as follows: 

1. GRANTOR: The Grantor under the terms of said Trust is ERIC L. NE~ON. 

2. INVESTMENT TRUSTEE: The Investment Trustee under said Trust is ERIC 
L. NELSON. Upon the death"or incapacity of the original Investment Trustee, 
LYNITA SUE N~ON shall serve as the Successor Investment Trustee 
hereunder .. 

3. DISTRIBUTION TRUSTER: The Distribution Trustee under said Trust is 
LANA MARTIN. 

4. . BENEFICIARY: The beneficiary of this Trust is the Trustor. 

5. ffiREVOCABLE TRUST: This Trust is irrevocable and. may not be altered, 
amended or revoked at any time. 

6. POWERS OF TRUSTEE: 

(a) To register any securities or other property held hereunder in the name of 
Investment Trustee or in the name of a nominee, with or wIthout the addition of 
words indicating that such securities or other property are held in a fiduciary 
capacity. and to hold in bearer form any securities or other property held 
hereunder so that title thereto will pass by delivery, but the books and records of 
Trustee shall show that all such investments are part of his respective funds. 

(b) To hold, manage, invest and account for the separate Trusts in one or more 
consolidated funds, in whole or in part, as he may determine. As to each 
consolidated fund, the division into the various shares comprising such fund need 
be made only upon Trustee"s books of account. 

. (c) To lease Trust property for terms within or beyond the term of the Trust and for 
any purpose, including exploration for and removal of gas, oil, and. other 
minerals; and to enter into community oil leases, pooling and unitization 
agreements. 

(d) To borrow money, mortgage. pledge or lease Trust assets for whatever period of 
time Trustee shall detemljne, even beyond the expected tcml of the respective 
Trust. 
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(e) To hold and retain any property, real or personal, in the form in which the same 
may be at the time of the receipt thereof, as long as in the exercise of his 
discretion it may be advisable so to do, notwithstanding same may not be of a 
character authorized by law for investment of Trost funds. 

(f) To invest and reinvest in bis absolute discretion, and he shall not be restricted in 
his choice of investments to such investments as. are permissible for fiduciaries 
:under any present or furore applicable law, notwithstanding that the same may 
constitute an interest in a partnership. . 

(g) To advance funds to any of the Trusts for any Trust purpose. The interest rate 
imposed for such advances shall not exceed the current rates. 

(h) To institute, compromise, and defend any actions and proceedings. 

(i) To vote, in person or by proxy. at corporate meetings any shares of stock in any 
Trust created herein, and to participate in or consent to any voting Trust. 
reorganization. dissolution, liquidation, merger, or other action affecting any such 
shares of stock or any corporation which has issued such shares of sto~l(. 

(j) Except as limited in Section 3.3 above, to partition, allot, and distribute, in 
undivided interest or in kind, or partly in money and partly in kind, and to sell 
such property as the Trustee may deem necessary to make division or partial or 
fmal distribution of any of the Trusts. 

(Ie) To determine what is principal or income of the Trusts and apportion and allocate 
receipts and expenses as between these accounts. 

(1) Except as limited by Section 3.3 of the Trust Agreement. to make payments 
hereunder directly to any ben~ficiary under disability, to the guardian of his or 
her person or estate, to any other person deemed suitable by the Trustee, or by 
direct payment of such beneficiary's expenses. 

(m) To employ agents, attorneys, brokers, and other employees, individual or 
corporate, and to pay them reasonable compensation, which shall be deemed part 
of the expenses of tIie Trusts and powers hereunder. 

(n) To accept additions of'property to the Trusts, whether made by the Trustor, a 
member of the Trustor's family, by any beneficiaries hereunder, or by anyone 
interested in such beneficiaries. 

(0) To hold on deposit or to deposit any funds of any Trust created herein, whether 
part of the original Trust fund or received thereafter, in one or more savings and 
loan associations, bank or other fmancial institution and in such form of account. 
whether or not interest bearing, as Trustee may determine, without regard to rhe 

Jeffrey L. Burr &. Associues 
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amount of any such deposit or to whether or not it would otherwise be a suitable 
investment for funds of a trust. 

(P) To open and maintain safety deposit boxes in the na~e of this Trust. 

(q) Except as limited to by Section 3.3 of the Trust Agreement, to make distributions 
to any Trust or beneficiary hereunder in cash or in specific property t real or 
personal, or an undivided interest therein, or partly in cash and partly in such 
property, and to do so without regard to the income tax basis of specific property 
so distributed. The.Trustor requests but does not direct, that the Trustees make 
distributions in a manner which will result in maximizing the aggregate increase 
in income tax basis of assets of the estate on account of federal and state estate. 
inheritance and succession taxes attributable to appreciation of such assets. 

(r) Except as limited by Section 3.3 of the Trust Agreement, the powers enumerated 
in NRS 163.265 to NRS 163.410. inclusive. are hereby incorporated herein to the 
extent they do not conflict with any other provisions of this instrument. . 

(s) The enumeration of certain powers of tlie Trustee shan· not limit his general 
powers, subject always to the discharge of his fiduciary obligations, and being 
vested with and having all the rights, powers, and privileges which an absolute 
owner of the same property would have. 

(t) To invest" Trust assets in securities of every kind, including debt and equity 
securities: to buy and sell securities, to write covered securities options on 
recognized options exchanges, to buy-back covered securities options listed on 
such exchanges, to buy and sell listed securities options, individually and in 
combination. employing recognized investment techniques such as, but not limited 
to. spreads, straddles, and other documents, including margin and option 
agreements which may be required by securities brokerage fInns in connection 
with the opening of accounts in which such option transactions will be effected. 

(u) To sell any property in the Trust estate, with or without .otice, at public Or 
private sale and upon such terms as the Trustee deems best, without appraisement 
or approval of court. 

(v) To invest and reinvest principal and income in such securities and properties as 
the Trustee shall determine. The Trustee is authorized to acquire, for cash or on 
credit (including margin accounts), every kind of property, real, personal or 
mixed, and every kind of investment (whether or not unproductive, speculative, 
or unusual in size of conceIUration). specifically including. but not by way of 
limitation, corporate or governmental obligations of every kind and stOCks, 
preferred or common, of both domestic and foreign corporations, shares or 
interests in any unincorporated association, Trust, or investment company. 

Jeffrey L. Burr & Associates 
, . 
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including property in which the Trustee is personally interested or in which the 
Trustee owns an undivided interest in any other Trust capacity. 

(w) To deposit Trust funds in commercial savings or savings bank accounts in 
unlimited amounts for ~ unlimited period of time, with or without interest and 
subject to such restrictions upon withdrawal as the Trustee shall agree; any 
Trustee may sign on such account without. any Trustee co-signature unless the 
signature card shall provide otherwise. 

(x) To borrow money for any Trust purpose upon such terms and conditions as may 
be detennined by the Trustee, and to obligate the Trust estate for the repayment 
thereof; to encumber the Trust estate or any part thereof by mortgage, deed of 
trust, pledge or othelWise, for a term within or extending beyond the term of the 
Txust. 

(y) To grant options and rights oellISt.refusal involving the sale or lease of any Trust 
asset and to sell upon deferred payments, or to acquire options and rights of ftrst 
refusal for the purchase or Jease of any asset. to purchase notes or accounts 
receivable whether secured or unsecured. 

(z) To employ and compensate, out of the principal or income or both. as the Trustee 
shall determine, such agents, persons, corporations or associations, including 
accountants, brokers, attorneys. tax specialists. certified fmancial planners. 
realtors, and other assistants and advisors deemed needful by the Trustees even 
if they are associated with a Trustee, for the proper settlement, investment and 
overall ftnancial planning and administration of the trustsi and to do so without 
liability for any neglect, omission, misconduct, or default of any such person or 
professional representative provided such person was selected and retained with 
reasonable care. 

(aa) . To invest and reinvest all or any part "of the assets of any trust in any money 
management or registered invesbnent advisory service which would provide for 
professional management of any s ch assets. In this regard, the Trustor specifi­
cally allows the Trustee to authorize the advisory service to have the discretionary 
authority to invest and reinvest the assets transferred to such advisor by the 
Trustee without the requirement of prior approval of the Trustee on any 
trimsactions. ' 

(bb) Notwithstanding the prohibitions under N.R.S. 163.050 and any such Successor 
provisions, or notwithstanding any prohibitions against "self-dealing" as are 
provided under the laws of any other jurisdiction pursuant to which laws this 
Trust may be administered, any Trustee shall not be prohibited from engaging in 
acts of self-dealing with Trust property. either directly or indirectly. so long as 
such act of self-dealing is disclosed to the Distribution Trustee, and so long as the 
Trustee, in selling his, her or their own property or selling other properties in an 

Jeffrc.y L. Burr & Assoc;iatcs 
4 ".;: .. r.-."-' .. ~.l -: ';W 
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agency or other fiduciary capacity to the Trust or in purchasing Trost assets for 
his. her or their personal account or in purchasing Trust assets in an agency or 
other fiduciary capacity, gives fair consideration in exchange for all Trust 
properties received. Where Trustees have engaged in acts of self-dealing for fair 
and adequate consideration, and has/have given notice to the Distribution Trustee, 
Trustee shall be relieved of any liability. sanction, and allegation of wrongdoing 
for such acts by any Court or other legal authority. 

To retain for any period of time any property which may be received or acquired» 
even though its retention by reason of its character or otherwise would not be 
appropriate apart from this provision. 

(dd) In the event the purchase, use or disposition of any trust property gives rise to 
either threatened or actual liability such that, in the sole opinion of the Trustees. 
the remaining assets of the Trust are thereby plaCed at risk of exposure to such 
liability, the Trustee shall be empowered to take such further and necessary steps 

, as he deems prudent to protect and preserve the remaining assets of the trust. 
including but not limited to transferring such property giving rise to the 
threatened or actual liability to a separate trust formed to hold said property. The 
Trustee shall be further empowered to appoint an independent third party to act 
as Trustee over the newly-formed trust, and such trust shall be administered 
accordmg to, and governed by the tenus of. this Trust Agreement. The 
Beneficiaries of the new trust shall be the same beneficiaries as herein, and their 
interests in the new trust shall be in the same proportion as indicated herein. The 
Trustee of the new trust shall maintain records and books of accounts which are 
independent of and separate from the records and accounts maintained hereunder. 

(ee) The Trustee 'shall have the power to deal with matters involving the actual, 
threatened or alleged contamination of property held in the Trust estate (including 
any interests in partnerships or corporations and any assets owned by such 
business enterprises) by hazardous substances, or involving compliance with 
environmental laws. In particular, the Trustee may: 

(1) Inspect and monitor trust property periodically. as necessary, to determine 
compliance with any environmental law affecting such property; with all 
expenses of such inspection and monitoring.to be paid from the income or 
principal of the trust; 

(2) Respond (or take any other action necessary to prevent. abate or "clean 
Upll) as it shall deem necessary, prior to or after the initiation of 
enforcement action by any governmental body. to any actual or threatened 
violation of any environmental law affecting any of such property. the cost 

. of which shall be payable from trust assets; 

hffrey L BUTT &. Associates 

5 At 
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(3) Settle or compromise at any time any claim against the Trust related to 
any such matter asserted by any governmental body or private party; 

(4) Disclaim any power which the Trustee detennines may cause it to incur 
liability as a result of any such matter, whether such power is set forth 
herein, or granted or implied by any statute· or rule of law. 

,(ff) The Trustee shall not be ,personally liable to any beneficiary or other party 
interested in the Trust. or to any third parties, for any claim against the Trust for 
the diminution in value of Trust property resulting from such matters, including 
any reporting of or response to (1) the contamination of Trust property by 
hazardous substances; or (2) violations of any enviromnental1aws related to the 
Trust; provided that the Trustee shall 'not be excused from liability for his, its or 
their own negligence or wrongful willful act. 

(gg) When used in this document the teon lihazardous substance(s)" shall mean any 
substance defIned as hazardous or toxic or otherwise regulated by any federal. 
state or local law(s) or regulation(s) relating to the protection of the 
environmental or human health Clenvironmenta11aw(s)II). 

(bh) Notwithstanding any contrary provision of this instrument, the Trustee may 
withhold a distribution to a beneficiary until receiving from the beneficiary an 
indemnification agreement in which. the beneficiary agrees to indemnify the 
Trustee against any claims filed against the Trustee pursuant to any federal, state 
or local statue ot regulation relating to clean up or management of hazardous 
substances. 

IN WITNESS WHEREOF, the Grantor has hereunto set his hand May3D. 2001. 

~.t--
ERIC L. N( 

STATE OF NEVADA) 
) SS. 

COUNTY OF CLARK ) 

On MayW. 2001, before me, the undersigned, a Notar~ Public in and for said County 

of Clark, State of Nevada. personally appeared ERIC L. NELSON. personally known to me (or 

. proved to me on the basis of satisfactory evidence) to be the person whose name is subscribed 

to tbe within instrument and acknowledged to me that he executed the same in his authori7ed 

6 
Jeffrey L. Burr & Associates 

At,r:l<';'\ .1 Low 
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capacity. and that by his signature on the instrument, the person, or the entity upon behalf of 

which the person acted, executed the instrument. 

APPROVED AS TO FORM: 

7. 

WITNESS my hand and.official sea]. 

NOTARY PUBLIC 

Jeffrey 1... B.UrT & AssociateS 
A ttomc)'s I t J .2\'1 
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Eric L. Nelson, 
PlaintifflPetitioner 

-vs-

Lvnita Nelson, 
DefendantlRespondent 

DISTRICT COURT 
FAMILY DIVISION 

CLARK COUNTY, NEVADA 

) 
) 
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• • 
Q It certainly would impact the gaming licenses that 

2 are in one person's name as opposed to another, correct? 

3 MR. DICKERSON: Object to the form of the question. 

4 I -- that's absolut -- first of all, it's wrong, but I -- it's 

5 just -- ~t -- he doesn't necessarily have the expertise. If 

6 he wants to lay a foundation, do so. 

7 BY MR. JIMMERSON: 

8 Q Do you understand that the --

9 THE COURT: Sustained. 

10 BY MR. JIMMERSON: 

11 Q Do you understand that Mr. Nelson's trust is a 

12 licensee for 

13 MR. DICKERSON: No, Mr. Nelson's trust --

14 Q -- gaming purposes? 

15 MR. DICKERSON: -- is not a licensee, so I object to 

16 the form of the question. 

17 BY MR. JIMMERSON: 

18 Q Is it your understanding Mr. Nelson's trust owns the 

19 asset of which Mr. Nelson is a gaming licensee? 

20 A Yes. 

21 Q Okay. And it is under a separate property trust? 

22 A Yes. 

23 Q And the basis for Mrs. Nelson not being investigated 

24 for suitability years ago is because it was under a separate 
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• • 
property trust? 

2 A Yes. 

3 MR. DICKERSON: To which I object. That--

4 BY MR. JIMMERSON: 

5 Q So now does the Court have the order 

6 MR. DICKERSON: To which I object 

7 THE COURT: Do you know about the gaming law or --

8 THE WITNESS: Yes. 

9 THE COURT: Have you re -- so you feel comfortable 

10 answering his question as far as --

11 THE WITNESS: I'm pretty familiar with the gaming 

12 laws and regulations, yes. 

13 MR. DICKERSON: In Mississippi? 

14 THE WITNESS: Oh, not in Mississippi, no. 

15 BY MR. JIMMERSON: 

16 Q But you feel comfortable in Nevada? 

17 A In Nevada, yes. 

18 Q So you -- if you amended a tax return, would that 

19 require Mrs. Nelson to become licensed because now you're 

20 declaring separate property income to be joint community 

21 property income? 

22 A Not by amending the tax return, no. 

23 Q Are the changes that Lynita has made, do they affect 

24 the character of the property between the parties in the 
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documents that she's executed with you in January and February 

2 of 2009? 

3 A No. 

4 Q Now, so the issue turns on whether or not the asset 

5 is separate or community; is that right? 

6 A Yes. 

7 Q Because if it's separate then the Court would not 

8 have the authority to order anything to do with the separate 

9 asset, correct? 

10 A That'd be my opinion, yes. 

11 Q And so did your -- did there come a time in the 

12 course of your representation of Lynita Nelson in 2008 where 

13 deeds to property in Mississippi were prepared by your office? 

14 A Yes. 

15 Q Tell us about that. 

16 A Eric had put together a lot of real estate in 

17 Mississippi, contiguous properties and kind of newer where he 

18 had some gaming ventures as far as I know, and he also had 

19 some real estate investments that were being done there. And 

20 there were some title issues surrounding the property and this 

21 is the best of my recollection; Eric felt that in order to 

22 clean up these title issues and to deal with litigation 

23 matters there, that it was important to create one entity that 

24 could control the property and allow him to negotiate and deal 
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with the property. So we helped come up with a plan where 

2 Lynita and Eric would each share a 50 percent interest in this 

3 entity, but it would consolidate ownership so that it would 

4 facilitate settlement in the management of the property. 

5 Q And did Mrs. Nelson sign those documents? 

6 A Not that I recall. 

7 Q Okay. And when you prepared those deeds, the 

8 concept was to put them into a series of LLCs; is that right? 

9 A I believe there was a master LLC, that each one of 

10 them have their own LLC underneath the master. 

11 Q All right. And did there come a time when Denise 

12 Gentile, on behalf of Mr. Dickerson's firm, gave you a 

13 document for Eric to sign as a condition to Lynita signing the 

14 deeds? 

15 A I don't recall. 

16 Q Do you recall there was a document prepared by 

17 Denise Gentile that required Eric to set aside a separate 

18 property trust as a condition to her signing the deeds that 

19 they needed to correct title in Mississippi? 

20 A I I believe -- I remember there was some 

21 discussion, but I don't think I ever saw that document. But 

22 if you had -- had it here, I could certainly look at it. 

23 Q 

24 document 

Did you ask Mr. Nelson to sign that document 
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• • 
A Okay. 

2 Q -- that would have as an exchange you agree that the 

3 separate property trusts are in effect in exchange for my 

4 agreement that I'll sign the deeds? 

5 A Okay. I -- okay, I think what you're referring to 

6 is the fact that at that point in time some of the property 

7 was owned I believe in Eric's trust, some in Lynita's. And I 

8 think more of the assets were in Lynita's trust than Eric's, I 

9 believe. I -- this is the best of my recollection. 

10 Q The properties were owned by each of the trusts? 

11 A Right, by each of the trusts. And so, again, the 

12 idea was for the moment, at least from my involvement in the 

13 settlement, we were trying to foster a 50/50 division of the 

14 assets. So there was a concern that one of the trusts was out 

15 of balance and so it would be important, if we're going to 

16 both have them cooperate together, to have them both 

17 acknowledge that the trusts should be ignored and they should 

18 have 50 percent ownership. 

19 Q Where -- in your opinion -- did you ever have an 

20 opinion that the trusts were out of balance when you consider 

21 assets as well as liabilities? 

22 

24 

A Well, I just relied upon the statements that Eric 

had given me and it appeared they were out of balance. 

Q How were they out of balance; in what regard? 
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• • 
A It appeared that there was more value in Eric's 

2 trust than Lynita's. 

3 Q In what regard? (Indiscernible - away from 

4 microphone)? 

5 A I think it was mainly the way the -- the gaming was 

6 valued because that was a moving target, that when you -- at 

7 that point in time, you know, we hadn't had the big economic 

8 downturn, I believe it was '07. And the value being placed on 

9 the gaming assets in particular caused -- caused the assets to 

10 be out of balance, if I recall. 

11 Q And did there come a time when Mrs. Nelson refused 

12 to sign the Mississippi deeds to place them in to the 

13 respective LLCs? 

14 MR. DICKERSON: Objection without the laying of 

15 foundation. 

16 BY MR. JIMMERSON: 

17 Q Do you know whether or not Mrs. Nelson refused to 

18 sign deeds your office prepared? 

19 MR. DICKERSON: Objection to the form of the 

20 question. Did I don't know if we've established his office 

21 prepared those or whether 

22 

23 

.24 

MR. JIMMERSON: He already answered 

THE COURT: Did you prepare them? 

MR. DICKERSON: I don't know if we established that. 

0·09-411537·0 NELSON v. NELSON 11/22/2010 PARTIAL TRANSCRIPT 

VERBATIM REPORTING & TRANSCRIPTION, LLC 

11115 North La Canada, Suile 275, Oro Valley, Arizona 85737 (520) 861·0711 
95 

AAPP 1594



• • 
1 THE COURT: Do you know, did you prepare the deeds? 

2 Do you know what deeds he's talking about specifically? 

3 THE WITNESS: We did prepare the LLC agreements. I 

4 don't know if Eric's office prepared the deeds or we did, but 

5 the best of my recollection, Lynita never signed -- never 

6 signed them. 

7 BY MR. JIMMERSON: 

8 Q Were you aware that Mr. Nelson was asking the deeds 

9 be signed in order to correct title to the (indiscernible) 

10 property in Mississippi? 

11 A I know that Eric had asked them to be done to -- to 

12 correct title issues, yes. 

13 Q From what you understood in 2009, did Lynita and 

14 Eric's trust each have their own separate bank accounts? 

15 A I became aware of that, yes. 

16 Q And they had their each -- they had their own 

17 distribution trustee at one time (indiscernible - away from 

18 microphone), right? 

19 A Yes. 

20 Q And did the chain --

21 MR. DICKERSON: I'm going to object to the form of 

22 the question because it is leading and it -- there was 

23 there's a step in there that I think Mr. Burr forgot. 

24 BY MR. JIMMERSON: 
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• • 
Q Was there another trustee for a moment in time 

2 between Lana Martin and the Van Borens in relation to Lynita's 

, 
separate property trust? .) 

4 A I don't recall. 

5 Q Would you remember if I suggest the name Nora 

6 Harper; would that help? 

7 A No, I don't remember. 

8 Q That's Sarah's (ph) sister. 

9 A Okay. I remember -- I know Nora Harper, but I don't 

10 recall 

11 Q (Indiscernible - away from microphone) . Do you know 

12 whether or not Lynita has moved her trust to another attorney 

13 beside yourself? 

14 A I'm not aware of it. 

15 Q How many times did you meet with Lynita between 2001 

16 and when you were retained by Eric in the fall of 2008? 

17 A Once or twice at the most, best of my recollection. 

18 Q The trusts were set up to protect from -- their 

19 assets from creditors (indiscernible), correct? 

20 A Yes. 

21 Q So let's discuss the types of creditors, because 

22 those trusts (indiscernible - away from microphone)? 

23 A 

24 Q 

That's a big -- there's a big debate about that. 

Well, what's the debate? 
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• • 
A There's just a case I'm aware of that's ongoing 

2 right now where they're trying to protect a trust from. IRS 

3 attachment. I don't know the result of that yet, it's still 

4 undetermined by case law at least. The statute seems to be 

5 drafted in a way that allows protection from the IRS. 

6 Q And how about if the gaming commission 

7 (indiscernible - away from microphone) protected against the 

8 gaming commission 

9 A I -- my opinion would be no. It's an BOO-pound 

10 gorilla. 

11 Q From your observation as Lynita's counsel in the 

12 fall of 200B, did the parties seem to follow the express 

13 intent expressed 15 years earlier in 1991 and '93 about the 

14 risk (indiscernible) Eric's trust and (indiscernible - away 

15 from microphone) . 

16 A Well, it appeared with time the parties had become 

17 more and more comfortable with gaming they'd had for so many 

18 years now. It -- some of the risks that were of a concern 

19 early on seemed not to be as big of a concern later on. 

20 That's just my opinion. 

21 Q You mean in 200B? 

22 A Right. 

23 Q And when you say not as much a concern, in other 

24 words she was comfortable with invest -- more comfortable with 

D-09-411537-D NELSON v. NELSON 11/22/2010 PARTIAL TRANSCRIPT 

VERBATIM REPORTING & TRANSCRIPTION, LLC 

11115 North La Canada, Suite 275, Oro Valley, Arizona 85737 (520) 861-0711 

98 

AAPP 1597



• • 
the investment? 

2 A No, she I think she still wanted Eric to be the 

3 licensee and to deal with all the gaming property. I'm just 

4 saying the issue of liability may not have been as big a 

5 concern and -- as it was early on. 

6 Q But she still wanted Eric to be the licensee 

7 (indiscernible - away from microphone) but she was less 

8 concerned about attack from creditors? 

9 MR. DICKERSON: Object to the form of the question. 

10 MR. JIMMERSON: (Indiscernible - away from 

11 microphone) you testimony, I just heard your last answer. 

12 THE WITNESS: In my opinion that was the case. 

13 

14 BY MR. JIMMERSON: 

15 Q Now, you also had the benefit of Eric bringing you 

16 schedules of the assets owned by him or his trust, by Lynita 

17 or her trust in 2008 and 2009, correct? 

18 MR. DICKERSON: Object to the form of the question 

19 without laying a foundation. 

20 

21 him. 

22 

23 schedules. 

24 

MR. JIMMERSON: He already said he brought it to 

MR. DICKERSON: He didn't say they were accurate 

THE COURT: He said he brought some schedules and 

D·09-411537·D NELSON v. NELSON 11/22/2010 PARTIAL TRANSCRIPT 

VERBATIM REPORTING & TRANSCRIPTION, LLC 
11115 North La Canada, Suite 275, Oro Valley, Arizona 85737 (520) 861·0711 

99 

AAPP 1598



• • 
some things that you used to discuss possible settlement. 

2 THE WITNESS: Yes, I saw some schedules that were 

3 brought to me. 

4 BY MR. JIMMERSON: 

5 Q To the best of your knowledge, did Mr. Nelson appear 

6 to be hiding in terms of disclosure what the parties owned? 

7 A To the best of my knowledge, no. 

8 Q Knowing the issues that you had and you discussed 

9 with me today, Mr. Burr, and understanding that the Court can 

10 do -- I guess order what it chooses to order in terms of 

11 dividing assets or not, for purposes of both parties, do you 

12 have an opinion as to whether or not the Court should award 

13 Mississippi to Husband and compensate to Wife, or whether or 

14 not the Court should divide the asset in half, understanding 

15 the tax issues that were discussed as well as the other issues 

16 (indiscernible); and if so, which way and why? 

17 A Well, I think you have regulatory issues that are 

18 always a concern and I'm not -- you know, I'm not a gaming 

19 attorney. My opinion is that the parties always intended to 

20 have their property divided equally among -- between 

21 themselves. That was always kind of my discussion with them, 

22 too. 

23 Q Nobody's trying to get over. I'm saying compensate 

24 here, which way should the Court go? 
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A Am I -- am I free to answer that question? 

2 MR. DICKERSON: I haven't objected, but I don't 

3 think I think the problem he has to understand is that we 

4 don't have a definitive value of an asset to determine that. 

5 MR. JIMMERSON: That's true. 

6 MR. DICKERSON: So with the understanding that we 

7 have no definitive value, I mean, I don't mind him throwing in 

8 his two cents. 

9 THE WITNESS: My opinion is Lynita should stay out 

10 of Mississippi because I -- gaming is just a whole different 

11 ball game. It's -- there's just a lot of, you know, 

12 regulatory issues and partner issues and, I mean, to the 

13 extent she could get assets of compensating value, I -- that'd 

14 be my opinion. That's all it is right now, it's just an 

15 opinion. 

16 MR. JIMMERSON: I want to thank you for your time, 

17 sir. No further questions. 

18 THE COURT: Okay. Want to take a five or 10-minute 

19 break? 

20 MR. DICKERSON: Please, Your Honor. 

21 THE COURT: Okay. We'll be in recess for 10 

22 minutes. 

23 (THE REQUESTED PORTION CONCLUDED AT 15:03:40) 

24 (THE REQUESTED PORTION BEGAN AT 16:23:52) 
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• • 
MR. JIMMERSON: Depending upon the Court's and 

2 opposing counsel's wishes, I'd like to call Mrs. Nelson back 

3 to the stand, (indiscernible). 

4 THE COURT: If you want to do it -- it's already 

5 4:30, I don't know if you want to do anything for half --

6 MR. DICKERSON: May she use the restroom shortly and 

7 

8 THE COURT: Yeah, why don't you use the restroom and 

9 I'll talk to the attorneys and do some --

10 MR. DICKERSON: Okay. 

11 (Whispered conversation) 

12 THE COURT: Yeah, let me see what you want to do 

13 with the -- I'll go back, see if we can do some housekeeping, 

14 see if you can look for time --

15 (THE REQUESTED PORTION CONCLUDED AT 16:24:11) 

16 (THE REQUESTED PORTION BEGAN AT 16:39:47) 

17 THE COURT: This is reconvening in the matter of 

18 Eric and Lynita Nelson, Case Number D-411537. Due to the late 

19 hour there'd be no purpose served by starting again, we'd just 

20 have to go over the testimony we have to do. We were hoping 

21 to do this this week, but we lost those two days as -- due to 

22 the holiday. 

23 The next day I have, I have the December 10th all 

24 day mandatory training that got cancelled, so I have my 
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• • 
morning truancy court and my mental health court. So I 

2 thought we could sit down in the afternoon on the 10th if it 

3 serves any purpose. 

4 I'll tell the parties we can't be doing half day or 

5 day just wasting everybody's time. We're looking at Mr. 

6 Jimmerson is thinking he needs five days to put his case on in 

7 chief, Mr. Dickerson would be at least five days, so we're 

8 looking at ten days. We're talking sometime in March. I'm 

9 double booked on sex abuse trials through February and those 

10 are my top priority because of my assignment, so I'm trying to 

11 be honest with the parties. I know you're trying to get 

12 things done by the end of December because of tax 

13 consequences. 

14 I'll be honest to both parties. As far as the tax 

15 loss allocation, I'm not worried about that, that's you guys' 

16 concern. If I make a decision that screws you guys out of tax 

17 loss allocation, so be it. I mean, I'd rather not have that 

18 happen, but after the testimony today of Attorney Burr, and 

19 there might be new evidence presented, but right now based on 

20 his intent I·would still deem this to be all community 

21 property, that's debts and liabilities. 

22 When you look for community property you look for 

23 pre or post-nuptial agreements to where the parties 

24 specifically sit down and say we understand our community 
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property rights, but here's what we want to do in case of a 

2 divorce, that's why we do it, so we separate the property. 

3 From what the attorney said today it looked like most of those 

4 trust agreements were for the intent to protect you guys from 

5 creditors, not as a distribution of marital property, that's a 

6 problem that you guys have. So if I ruled today I would say 

7 everything even in those trusts were community property and 

8 that's debts and assets. And if I was to order those things 

9 out that probably would destroy the whole benefit of the 

10 trusts from protection of third parties, but so be it. Again, 

11 I'm not there to protect you guys' assets, so I hope you guys 

12 can look at that. 

13 The issues I see of course is the gaming and that's 

14 a big ticket issue on that. The value of that. Again, I can 

15 only strongly encourage the parties. What we'll do on 

16 December 10th we'll look at, we'll give you some trial dates 

17 so I know exactly where we're set so you guys know that. We 

18 can talk with the parties if you think it'd be beneficial. 

19 Again, I'm hoping what to do is I will review the testimony of 

20 Attorney Burr, review the testimony of Mr. (Indiscernible). I 

21 was hoping we got those people and Mr. Geraty had testified, 

22 was hoping those would take it out of 8ric said/Lynita said, 

23 8ric thought/Lynita thought, as these experts and there's some 

24 disagreement as to the loss allocations, other issues. 
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But again, I want to kind of tell both parties, I'm 

2 not there to preserve your estate. Comes down right now I'm 

3 going to split it down the middle, have a special master sell 

4 everything and as they sell it, they'll split it, as 

5 liabilities come up, they'll split the liabilities. And 

6 again, that might not be the best way to handle, but right now 

7 that's what I'd be inclined to do so I'm trying to tell both 

8 parties where I'm at right now. 

9 Right now I still deem everything to be community 

10 property subject to more testimony coming forward. 

11 MR. DICKERSON: Thank you, Judge. 

12 MR. JIMMERSON: All right. 

13 THE COURT: All right. We'll see everybody December 

14 10th at 2:00 and if you don't think it'd be beneficial let me 

15 know, because I don't want to waste the parties' time either. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. JIMMERSON: Understood. 

MR. DICKERSON: Okay. 

MR. JIMMERSON: Thank you, Judge, so much. 

THE COURT: Have a good Thanksgiving, everyone. 

MR. STEPHENS: Thanks, Judge. You too. 

MR. JIMMERSON: Happy Thanksgiving, Your Honor. 

(PROCEEDINGS CONCLUDED AT 16:43:11) 

***** 
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23 

24 

25 

26 

27 

28 

rA 
Dated this 12::. day of ~ , 2011. 

~r;yttc 
avid A. Stephens, Esq. 

Nevada Bar No. 00902 
3636 N. Rancho Drive 
Las Vegas, NV 89130 
Attorneys for Eric Nelson 
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NOTICE OF MOTION 

To: Lynita Nelson, Defendant and Counterc1aimant; 

To: Robert P. Dickerson, Esq., Attorney for Lynita Nelson 

PLEASE TAKE NOTICE that Eric Nelson will bring his Motion To Join Necessary Party; 

6 Or In The Alternative; To Dismiss Claims Against The Eric L. Nelson Nevada Trust Dated May 30, 

2011 on for hearing before the above entitled Court on tha1htay of ~, 20 II, at the 

8 hour of 10 . OCYJ!f.A . u IJ 
7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 I. 

19 

.-r.Il 
Dated this"b1 day of ~ ,2011. 

INTRODUCTION 

~t=---aYidA: tephens, Esq. 
Nevada Bar No. 00902 
Stephens Gourley & Bywater 
3636 N. Rancho Drive 
Las Vegas, NV 89130 
Attorneys for Eric Nelson 

Lynita S. Nelson ("Lynita") seeks affirmative relief against a necessary party that has not 

20 
been named in the aforementioned action. Indeed, Lynita asserts a community property interest in 

21 
the ERIC L. NELSON NEVADA TRUST dated May 30, 2001 ("Eric L. Nelson Trust"), an entity 

22 
23 separate and distinct from Eric L. Nelson ("Eric"); yet, she has failed to name the Eric L. Nelson 

24 Trust, its trustees or beneficiaries as parties. In addition to violating the Nevada Rules of Civil 

25 Procedure, Lynita's action/inaction is in direct contravention of Nevada case law, which mandates 

26 
that a trust be joined as a necessary if it holds legal title of assets that are the subject matter of an 

27 
action. Consequently, the Eric L. Nelson Trust should be joined as a necessary party. 

28 
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Alternatively, iffor some reason the Eric 1. Nelson Trust cannot be made a party, this Court 

should dismiss Lynita's claims against the Eric L. Nelson Trust pursuant to NRCP 19(b). 

II. STATEMENT OF PERTINENT FACTS 

On May 30, 2001, the Eric L. Nelson Trust was established by Eric L. Nelson. The Eric 1. 

6 Nelson Trust is a single settlor trust established pursuant to NRS 166 for the benefit of Eric L. 

7 Nelson and his five children. I 

8 

9 
The Trust is irrevocable and "may not be altered, amended or revoked."2 The Trust was 

funded, in part, by assets that were wholly owned by the ERIC 1. NELSON SEPARATE 
10 

11 

12 

13 

PROPERTY TRUST dated July 13, 1993. 

At aU times relevant herein, Eric 1. Nelson has served as Investment Trustee,3 but only the 

Distribution Trustee, Lana Martin, has "the power to authorize distributions of principal and/or 

14 income to the beneficiaries hereunder at times and in amounts as determined in the sole discretion 
15 

16 

17 

18 

of the Distribution Trustee."" 

As this Court is well aware, Lynita contends that some or all of the assets owned by the Eric 

L. Nelson Trust is community property, and as such, are subject to division in the instant divorce 

19 proceeding. Notwithstanding said contention, Lynita has failed to name the Eric L. Nelson· Trust, 

20 
the Distribution Trustee, the Investment Trustee, or any ofthe beneficiaries as parties to the instant 

21 

22 

23 

24 

25 

26 

27 

28 

litigation. At the very least, the Eric L. Nelson Trust is entitled to its day in Court and must joined. 

Consequently, this Court should join the Eric L. Nelson Trust as a party in the aforementioned 

See Eric L. Nelson Trust, at Article II, attached hereto as Exhibit 1. 

2 See Eric L. Nelson Trust, at Article VIllI 

3 See Eric L. Nelson Trust, at Article XI. 

4 See Eric L. Nelson Trust, at Article XII, Section 12.2. 
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1 action. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

III. LEGAL ARGUMENT 

A. The Eric L. Nelson Trust Is A Necessary Party And Must Be Joined In The Instant 

Action. 

As early as 1897, Nevada courts have "required that all persons materially interested in the 

subject matter of the suit be made parties so that there is a complete decree to bind them all."s If the 

interest of absent parties may be affected or bound by the decree, they must be brought before the 

court or it will not proceed to decree."6 Indeed, NRCP 19(a} provides: 

Persons to Be Joined if Feasible. A person who is subject to service 

of process and whose joinder will not deprive the court of jurisdiction 

over the subject matter of the action shall be joined as a party in the 

action if (1) in the person's absence complete relief cannot be 

accorded among those already parties, or (2) the person claims an 

interest relating to the subject of the action and is so situated that the 

disposition of the action in the person's absence may (i) as a practical 

matter impair or impede the person's ability to protect that interest or 

(ii) leave any of the persons already parties subject to a substantial 

risk of incurring double, multiple, or otherwise inconsistent 

obligations by reason of the claimed interest. If the person has not 

Gladys Baker Olsen Family Trust By and Through Olsen v. Eighth Judicial Dist. 
Court, 110 Nev. 548, 553, 874 P.2d 778, 781 (Nev. 1994) (the failure of a real party in interest to 

26 join a trust as a party was fatal error, where the trust owned all the assets at issue and was therefore 
a necessary party under NRCP 19(a». 

27 

28 Id 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

been so joined, the court shall order that the person be made a party. 

If the person should join as a plaintiff but refuses to do so, the person 

may be made a defendant, or, in a proper case, an involuntary 

plaintiff. 

"Rule 19 is designed to protect the interests of absent parties, as well as those ordered before 

the court, from multiple litigation, inconsistent judicial determinations or the impairment of interests 

or rights.,,7 "[AJII persons materially interested, either legally or beneficially, in the subject-matter 

of a suit, are to be made parties to it, either as plaintiffs or as defendants, however numerous they may 

be, so that there may be a complete decree which shall bind them all.,,8 In suits respecting trust 

property, the trust, beneficiaries, and trustees are necessary parties. 9 Indeed, on at least two occasions 

7 CP Nat. Corp. v. Bonneville Power Admin., 928 F.2d 905, 911 (9th Cir, 1991) 
(defendant was necessary party to utility's appeal of denial of increase in average system cost, where 
joining defendant removed any threat of unnecessary litigation, and there was no prej udi ce by joining 
defendallt as party. ). 

8 Robinson v. Kind, 23 Nev. 330,47 P. 1 (Nev. 1896) (citation omitted) (in a suit by 
one of the grantors to annul a deed of trust, which gave defendant trustee the control of the property 
merely to pay a certain debt of the grantors, the other grantors are necessary parties ). 

9 Id. at 330,3 ("The trustees have the legalinterest, and therefore they are necessary 
parties. The cestuis que trust, or beneficiaries, have the equitable and ultimate interest to be affected 
by the decree, and therefore they are necessary parties. "). See also Schwob v. Hemsath, 98 Nev, 293, 
646 P.2d 1212 (Nev. 1982) (judgment reversed and case remanded with directions to allow the 
corporation that held legal title to the property in controversy to become party); In re Ashton, 266 
S. W Jd 602 (Tex.App.-DalIas 2008) (trial court erroneously granted relief against trust in divorce 
proceeding as husband was sued individually, and not in his capacity as trustee of trust); DeGarmo 
v. DeGarmo, 269 Ga. 480, 482, 499 S.E.2d 317, 318 (Ga. 1998) ("When one party to a divorce 
proceeding alleges there has been a fraudulent conveyance of property to defeat that party's rights, 

25 joinder of additional parties involved in the allegedly fraudulent conveyance is proper."); In re 
Marriage of Zabel, 210 Wis.2d 336, 565 N.W.2d 240 (Wis. App. 1997) (joinder of husband's 
mother as third-party in divorce action was proper where wife alleged that real property titled in 26 
mother's name was marital property and subject to division as part of divorce); Ashourian v. 

27 Ashourian, 483 So.2d 486 (Fla. App. 1 Dist. 1986) (in divorce proceeding, trial court has no power 
to order a transfer of corporate assets without joinder of the corporation). 28 
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8 
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10 

11 

12 

13 

14 

15 

16 

the Nevada Supreme Court has held that a party's failure to join a trust was "fatal to the district 

court's judgment."10 

In Olsen, Olsen's wife ("Betty") obtained a divorce decree in 1985, but was unsuccessful in 

satisfYing the divorce decree against him. I I In 1988, a revocable trust, established by 0 lsen' smother, 

purchased a home and permitted Olsen to live there rent free, and Olsen also borrowed funds from 

the trust to purchase a car. 12 Betty then sought a writ of execution against the home and car to satisfy 

the outstanding judgment against Olsen. 13 The district court issued an order which, inter alia, 

permitted Betty to execute a lien against the home and car, both legally owned by the truSt. 14 

As a result, the trust filed a writ of prohibition with the Nevada Supreme Court asserting that 

the district court did not have jurisdiction to issue orders and judgments against it because it was 

never a party to the district court action. IS Betty argued that even though the trust was not a party to 

the underlying action, it is bound by the district court's judgment because legal counsel for Olsen and 

the trust had notice that its interest could be affected and the trust should have intervened pursuant 

17 . to NRCP 24(a)(2). The Nevada Supreme Court rejected Betty'S argument and declared the district 

18 court order void on the basis that Betty was required to join the trust, which held legal title to and 

19 absolute ownership of all assets that were the subject matter of the action, as a party .16 

20 

21 

22 

23 

24 

25 

26 

27 

28 

10 

II 

12 

13 

14 

15 

16 

Olsen, 110 Nev. at 554, 874 P.2d at 782. 

[d. at 549, 779. 

Jd. 

Id. 

Jd. at 550, 780. 

[d. at 552, 781. 

Id. at 553, 781. 
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Similarly, in Guerin v. Guerin, 114 Nev. 127, 132,953 P.2d 716, 719 (Nev. 1998), abrogated 

2 
on other grounds by Pengilly v. Rancho Santa Fe Homeowners, 116 Nev. 646, 646, 5 P .3d 569, 569 

3 
(2000). the Nevada Supreme Court directed the Clerk of the Court to issue a writ of prohibition 

4 

5 precluding the district court from enforcing its April 8, 1996, order to the extent that it ordered the 

6 Hill Family Trust to transfer certain assets to a receiver because the Hill Family Trust was not a 

7 named party to the action at the time the order was entered. 

8 

9 

10 

11 

Just like in Olsen and Guerin, the Eric L. Nelson Trust is a necessary party as Lynita seeks 

an order from this Court that the assets owned by the Eric 1. Nelson Trust are community property. 

Despite this fact, and for reasons unknown to Eric, Lynita has failed to join the Eric L. Nelson Trust 

12 as a party. This Court should join the Eric L. Nelson as a necessary party in this proceeding because 

13 (1) complete relief cannot be accorded among the parties without the Eric L. Nelson Trust being 

14 
named a party;17 and (2) the disposition of the action in the absence of the Eric L. Nelson Trust will 

15 
impair or impede its ability to protect its interest and at risk of incurring double, multiple, or 

16 

17 otherwise inconsistent obligations. 18 Indeed, even if this Court were to find that the assets owned by 

18 the Eric L. Nelson Trust are community property; the Eric L. Nelson Trust, the Trustees and/or the 

19 beneficiaries would be able to re-litigate the same, or similar, issues in another proceeding. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

As such, pursuant to NRCP 19(a) and the Nevada Supreme Court's holding in Olsen and 

Guerin, the Eric L. Nelson Trust should be joined as a necessary as a party. 

B. Lynita's Claims Against The Eric L. Nelson Trust Should Be Dismissed Int Is Not 
Joined As A Necessary Party. 

If the Eric L. Nelson Trust cannot be made a party for any reason, this Court should exercise 

17 

18 

See NRCP 19(a)(1). 

See NRCP 19(a)(2). 
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16 
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22 
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24 

2S 

its equitable authority and dismiss Lynita's claims against the Eric L. Nelson Trust pursuant to NRCP 

19(b).19 As indicated supra, the Nevada Supreme Court has repeatedly held that a trust is a necessary 

party. Indeed, in both Olsen and Guerin the Nevada Supreme Court precluded the district court from 

enforcing orders and from issuing any additional orders affecting the rights of a trust until said trust 

was property joined as parties. Consequently, Lynita's claims against the Eric L. Nelson Trust should 

be dismissed if it is not joined. 

IV. CONCLUSION 

For the foregoing reasons, this Court should join the Eric L. Nelson Trust as a necessary party, 

or alternatively, dfsmiss Lynita's claims against the assets held by such Trust. 

,...J' 
DATED this ~ day of June, 2011. 

~w,14--
riA VIDA. ~ENS, ESQ. 
Nevada Bar No. 00902 
3636 North Rancho Drive 
Las Vegas, Nevada 89130 
Attorneys for ERIC L. NELSON 

26 19 See also Potts v. Vokits, 101 Nev. 90,692 P.2d 1304 (Nev. 1985) (If in equity and 
27 good conscience the action cannot proceed without the necessary party, that party is "indispensable" 

and the case must be dismissed pursuant to NRCP 19(b)). 

28 
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'Q[;rust ~grttmtnt 

OF THE 

ERIC L. NELSON NEVADA TRUST 

THIS TRUST AGREEMENT made this?t1/i:rday of May, 2001, by and between ERIC L. 

NELSON, a resident of Clark County, Nevada (hereinafter sometimes referred to as IITrustor" 

or "Grantor"), and ERIC'L. NELSON (hereinafter referred to as "Investment Trustee·) and 

LANA MARTIN (hereinafter referred to as "Distribution TrusteeH). For purposes of tbis Trust 

Agreement both Investment Trustee and Distribution Trustee shall sometimes hereinafter 

collectively be referred to as nTrustees"; 

WHEREAS, the Trustor desires by this Trust Agreement to establish an Irrevocable 

Trust upon the conditions and for the purposes set forth in this instrument. 

NOW. TIIEREFORE, the Trustor hereby gives, grants and delivers irrevocably. IN 

TRUST, unto the Trustees, the properties described in the Asset Inventory, TO HAVE AND 

TO HOLD THE SAME IN TRUST, and to manage, invest, and reinvest the same, and any later 

additions thereto, subject to the terms and conditions thereto. 

ARTICLE I 

ADDITIONS TO TRUST 

Additional property may be accepted by the Investment Trustee at a later time. The 

Trust snaIl be on a calendar year, ending ;)ecember 31st of each year, for Trust tax and 

accounting purposes. Property subject to this instrument is referred to as the "Trust estate. U 

ARTICLE II 

BENEFICIARIES AND TRUST NAME 

2.1 Beneficiaries. The Trust shall be for the benefit of ERIC L. NELSON, and for 

other beneficiaries named herein. The name of the now living spouse of the Trustor is LYNITA 

SUE NELSON. The names of the five (5) now living children of the Trustor are AMANDA 

NELSON.AUBREYNELSON,ERICANELSON,GARETTLEENELSON,andCARLIANN 

Jeffrey 1 .. Burr IlL Asoociales 
AUllm~yt at Law 
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NELSON and they shall hereinafter be referred to, for purposes of the Trust Agreement, as the 

"children of the Trustor," who shall also be permissible beneficiaries. This Trust may also be 

for the benefit of the following tax·exempt charities, which qualify as such under the laws of the 

United States of America by the Internal Revenue Service or other agency of the government 

of the United States of America for which contributions to such qualified charity may qualify 

for the charitable income tax deduction under Code Section 170 or any successor legislation 

thereto. 

2.2 Name. The T11lSt created in this instrument may be referred to as the "ERIC L. 

NELSON NEVADA TRUST." 

A,RTICLEID 

DISTRIBUTION OF INCOME AND PRINCIPAL 

DURlNG THE LIFE OF THE TRUSTOR 

3.1 Distribution of Income and Principal. During the lifetime of the Trustor, any 

property which is directed to be held in accordance with the terms and conditions set forth in 

this Article shaU be held, by the Trustees, IN TRUST, for the following use and p11Ipo~es: To 

() manage, invest and reinvest the same, to collect the income thereof. and to pay over or apply 

the net income andlor principal thereof, and in such amounts and proportions, including all to 

one to the exclusion of the others, and at such time or times as the Trustees. in their sole ~ 

absolute discretion. shall determine, to or for the benefit of such one or more members of the 

class consisting of the Trustor, the Trustor's issue and other beneficiarj,es named berein or as 

described in Section 2.1 above. until the death of the Trustor. Any net income (which may be 

the whole of such income) not so paid over or applied shall be accumulated and added to the 

principal of the trust at least aDlUlally and thereafter shan be held, administered and disposed of 

as part thereof. 

3.2 Trustor's Veto Right. During the life of the Trustor, at least ten (10) days prior 

to making any payment or application of income or principal to any beneficiary other than the 

Trustor, the Distribution Trustee shall advise the Trustor of the Trustees' intention to pay over 

or apply income or principal to a beneficiary other than the Trustor and the Trustor may veto 

any such intended payment or application by directing the Distribution Trustee in writing not to 

make and! or authorize the payment or application, and, if such veto is exercised by the Trustor, 

. the Distribution Trustee shall not make andlor authorize the intended payment or application to 

2 
Je~rey L Burr & A~~ocia!es 

Atlomo:yS at Law 
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the intended beneficial)'. The Trustor retains the right to renounce the veto power granted to 

the Trustor in this Article In by delivery of an acknowledged written instrument to the Trustees 

renouncing such veto power. 

3.3 Distributions to a Trustor. Notwithstanding anything above to the contraIy. any 

decision to make a distribution to the Trustor may not be made by the Trustor. even though the 

Trustor may be serving as a Trustee hereunder. Prior to any distribution to the Trustor of either 

income or principal of the Trust estate, a meeting of a majority of the Trustees, which majority 

must 8lso include the Distribution Trustee. shall be held. At such meeting, the Trustees shall 

discuss the advisability of making a distribu.tion of the Trust estate to the Trustor. Upon the 

vote of the Distribution Trustee and a majority of the other Trustees in attendance at such 

meeting, which vote must 1n all events include the affirmative vote of the Distribution Trustee, 

.the Trustees may authorize and carry out the distribution of Trust income andIor principal to the 

Trustors. 

Notwithstanding the foregoing. a meeting of the Trustees shall be eftective whether held 

in person or by telephone or other electronic means. In addition. the Trustees may also effect 

~'~f~ a valid meeting hereunder by execution of a written consent in lieu of Trostees' meeting, which 

shall specifically state the amount of the Trust estate to be distributed to Trustor. However. for 

any written consent to be effective, it must be a unanimous written consent, subscribed to by all 

Investment Trustees and all Distribution Trustees. 

;) 

3.4 Unauthorized Distributions to the Trustgr. In the event any distribution of any 

of the Trust estate shall be made to the Trustor, and if such distribution' is not previously 

authorized by the Trustees in the manner as required pursuant to Section 3.3 above, then such 

distribution made to the Trustor shall be void and the Distribution Trustee shall have a lien 

against the Trust estate distributed to the Trustor and such lien Shall also extend if necessary to 

make the Trust estate whole, to any and all other assets of the Trustor. For as long as any of 

the Trust estate has passed without proper authorization out of Trust to the Trustor, upon return 

of the unauthorized. distribution, the Trustor shall return to the Trust estate the value of the 

unauthorized distribution plus interest on the value of such unauthorized distribution, at a rate 

of One Percent (1 %) per month, compounded monthly. In the event of any such unauthorized 

distribution, the Distribution Trustee shall give notice of the unauthorized distribution to the 

other named non-charitable beneficiaries hereunder as set forth in Section 2.1 above. 

3 
Jeffrey L. Burr &: AS:IOCialCS 
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Furthennore. the Distribution Trustee shall have all other rights and powers as shall be 

necessary to recover from the Trustor the unauthorized distributions and make the Trust estate 

whole. 

3.5 Power of Appointment. While the Trustor is Jiving. he shall have the 

testamentary power to direct the Trustees to pay over and distribute Trust principal from the 

Trust estate in the manner provided in a special testamentary power of appointment signed by 

the Trustor and delivered to the Trustees. The Trustor's power to appoint beneficiru.ies of the 

Trust shall be unlimited; provided. however, that the Trustor may not appoint Trust estate, or 

any part thereof, to the estate of the Trustor or to creditors of the Trustor's estate. The power 

of appointment shall not be limited with regard to the shares or proportions to be allocated or 

with regard to whether a distribution shall be outright or held in trust. If the Trustor has failed 

to appoint beneficiaries as provided above, then the. remaining assets of the Trust shall be 

distributed as provided for in Article IV below. 

3.6 Trustor's Retained Powers of Administration. Notwithstanding any provisions 

contained herein to the contrary. the Trustor. whether or not acting in capacity as an Investment 

Trustee hereunder, shall have the power to reacquire the Trust corpus by substituting therefore 

other property of an equivalent value. This power may be exerci-;ed by the Trustor in a 

nonfiduciary capacity without the approval or consent of any Trustee, Co-Trustee or other 

person acting in a fiduciary capacity with respect to the Trusts. created hereunder other than the 

right in the Trustee(s) to require fair appraisals of property received from Trustor or transferred 

to the Trustor in such substitUtion. This power of substitution shall apply only to the Trustor 

and shall not override N.R.S. 163.050 with respect to a trustee's acts of buying from or selling 

to an affIliate other th@nas specifically provided herein with respect to transfers between the .. 
Trustees and Trustor for fair value. Trustor understands that retention of such powers shall 

cause the Trust income to be taxable to him under Subchapter J, Subpart E of the Internal 

Revenue Code of 1986. as amended. and agree to pay all income taxes attributable to such Trust 

income. A Trustor may irrevocably relinquish this power of substitution at any time by a 

writing given to the Trustee. 

4 Allome),s at Law 
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ARTICLEJY 
DISTRlBUTlQN AND ADMJNISTRA1:ION 

AFrER THE DEATH OF tHE TRUSTOR WITH HIS spoUSE SURVIVING 
4.1 Decedent and Survivor Defined. Upon the death of the Trustor. if his spouse 

is then living, the Trustee shall administer and divide the Trost estate, including all property 

received by the Trustee by reason of Trustor's death as follows: 

(a) The Trustee may. in the Trustee's sole discretion, pay from the income andlor 
principal of this Trust estate, the administrative expenses for the Trustor's estate; 
provided, however, that all such expenses shall first be paid by the Trustees of 
the ERIC L. NELSON SEPARATE PROPERTY TRUST,established on July 13, 
1993, if the assets. of such trust are sufficient to pay all such administration 
expenses. The Trustee may also pay the expenses of the funeral of the Trustor, 
but only if such expenses are not otherwise payable from the remaining assets of 
the BRIC L. NELSON SEPARATE PROPERTY TRUST. Notwithstanding the 
tenns and conditions set forth herein, under no ciIcumstances shall the proceeds 
from any Individual Retirement Account (IRA), 401(k) or other retirement 
accounts assigned to this Trust be utilized to pay the taxes, debts, expenses or 
administrative costs owed by the Trustor, his or her estate and this Trust. 

(b) The remainder of the Trust estate and the property received by the Trustee by 
reason of Trustor's death shall be. divided into two separate trusts and 
administered as hereinafter provided: 

(1) The NeYada Exemption Trust. The T[lJStee shall first allocate to the 
Nevada Exemption Trust, a sum not to exceed the maximum amount that 
can pass to the Trust free of Federal Estate Tax, after taking into account 
all available deductions, the unified credit and the state death tax credit 
(provided use of this credit does not result in an increase in the state death 
taxes paid) allowable to the Trustor'S estate, and after also taking account 
of property disposed of by previous articles in this Trust and property 
passing outside of this Trust which is includible in the Trustor's gross 
estate and which does not qualifY for the marital or charitable deduction, 
and after taking account of charges to principal that are not allowed as 
deductions in computing the'deceased spouse's Federal Estate Tax. This 
allocation may be satisfied in cash or in kind, including u:cdivided interests 
in properfJ1. 

(2) The Nevada Marital Trust. If the spouse of the Trustor survives him by 
a period of 180 days, the Nevada Marital Trost shall consist of the rest of 
the Trust estate. after allocations have been made to the Nevada 
E?temption Trust. If the spouse of the Trustor does not survive him. the 
remainin~ Trust estate shall be distributed to the Nevada Exemption Trust. 
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(3) Disclaimer. If the surviving spouse of-the Trustor disclaims any of her 
interest in the remaining property destined for the Nevada Marital Trust, 
such disclaimed property shall be distributed to the Exemption Trust 
hereunder. Any tIch disclaimed property, which is added to the Nevada 
Exemption Trust, shall not be subject to any powers of appointment 
granted to the surviving spouse of the Trustor, except for those po_wers 
that would not cause such disclaimer to faU to be a qualified disclaimer 
under the regulations and rulings issued under Sections 2046 and 2518 of 
the Internal Revenue Code in effect at the time of such disclaimer. 

(c) The values to be used in computing the property to be allocated to the Nevada 
Exemption Trust shall be the value of such assets on the date of allocation. The 
property to be allocated by the Trustee to the Nevada Exemption Trust shall be 
selected by the Trustee and, subject to the limitation set out hereinbelow, the 
values of the assets so allocated shall be those above directed to be used in 
computing the amount of the applicable exemption. In selecting property for 
allocation to the Nevada Exemption Trust, the Trustee sball comply with the 
following rule: The value of the property, including cash, so allocated shall be 
selected in such a manner as to have an aggregate fair market value fairly 
representative of appreciation or depreciation in value, to the date or dates of 
each allocation, of all property then available for such allocation in satisfaction 
of this devise and bequest to the Trustee of the Nevada Exemption Trust. In 
selecting assets to comply with the above rule, the Trostee is authorized to 
allocate property in appropriate undivided interests. It is not intended that the 
Nevada Exemption Trust shall qualify for the marital deduction under federal 
revenue laws then in force at the Trustor's death. 

(d) In the event the Trustee receives property by inter vivos or testamentary transfer 
and directions are contained in the instrument of transfer for allocation to or 
among the respective trusts contained herein, the Trustee shall make allocations 
in accordance with such directions, anything to the contrary herein notwitlistand­
mg. 

4.2 Nevada Exemption Trust. The Investment Trustee shall hold, manage, invest 

and reinvest the Nevada Exemption Trust estate and shall collect the income therefrom and 

dispose of the net income and principal as follows: 

(a) During the lifetime of the surviving spouse of the Trustor, the Investment 
Trustee, in her absolute discretion, shall pay to the Trustor's spouse such amounts 
of the net lDcome of the Nevada lliemption Trust estate as shall be necessary for 
her health, education, maintenance. and support. 

(b) The surviving spouse of the Trustor shall have the discretionary power during her 
lifetime or upon her death to direct the Trustee to pay over and distribute trust 
principal from the Nevada Exemption Trust in the manner provided in a power 
of appointment signed by the Trustor's spouse and delivered to the Truste~. The 
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power to appoint beneficiaries of the Nevada Exemption Trust shall be limited to 
the issue of the Trustor and sba1l exclude the Trustor's surviving spouse, her 
estate, her creditors. and creditors of het estate. The power of appointment shall 
not be limited with regard to the shares or proportions to be allocated or with 
regard to whether a distribution shall be outright or held in trust. If the spouse 
of the Trustor has failed to appoint beneficiaries as provided above, then the 
remaining assets of the Nevada Exemption Trust shall be distributed as provided 
for below. 

(c) If, in the opinion of the Trustee, the income from all sources of which Trustee 
has knowledge shall not be sufficient for the health. education, support and 
maintenance of the Trustor's surviving spouse, the Trustee is authorited to use 
and expend such part of the Trust principal as is necessary to meet such needs. 

(d) If some or all of the Trustor'S generation-skipping exemption is allocated to the 
property (or exempt portion of the property) that is otherwise to constitute the 
Nevada Exemption Trust and if that Trust would thereby have an inclusion ratio 
greater than zero, the Trustee shall instead establish two separate trusts so that 
each has a generation-skipping inclusion ratio of either zero (the "Exempt Nevada 
Exemption Trust") or one (the "Nonexempt Nevada Exemption Trost"), and the 
Trustee shall accomplish this by allocating to the Nonexempt Nevada Exemption 
Trust the maximum fractional portion of the property (described in paragraph (2) 
above) that is necessary to establish that trust with an inclusion ratio of one, while 
leaving the Exempt Nevada Exemption Trust with an inclusion ratio of zero. 

(e) The Trustee's duty to report infonnation or account to the beneficiaries of the 
Nevada Exemption Trust, other than the Trustor's spouse, is hereby waiVed. 

(f) Upon the death of the Trustor's spouse, the Trustee shall admin.ister the entire 
remaining income and principal of this Trust in accordance with Article V below. 

;~ ... ~ 

(g) The Trustee of the Nevada Exemption Trust shall respect and comply with any 
directions given and provisions made by the Trustor's Will for the payment of 
debts of the Trustor and the expenses and other obligations of his estate, and for 
the payment and allocation of any death taxes resUlting from his death. To the 
extent these matters a~ not covered by the Trustor's Will, the Trustee of the 
Nevada Exemption Trust shall (without charge to any beneficiary) pay all federal, 
state and foreign death taxes payable on or with respect to any property which 
passes or has passed under this agreement, under the Trostor's Will or otherwise 
and which qualifies for the federal estate. tax marital deduction; in all other 
respects the liability for and burden of federal, state and· foreign death taxes 
imposed by reason of the Trustor's death, shall be paid by the person or from the 
property upon which an inheritance tax is specifically imposed or. in the case of 
estate or other taxes, shall be allocated or apportioned in accordance with federal 
and Nevada law; and the Trustee of the Nevada Exemption Trust may. in the 
Trustee's discretion, pay debts. last illness and funeral expenses of the Decedent 
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and the administrative expenses and other obligations of his estate. If. however. 
what would otherwise have been the Nevada Exemption Trust is instead 
established as two sepatate trusts under paragraph 4.2(d) above. the payments to 
be made from the Nevada Exemption Trust under this paragraph (a) shall be 
made first from the Nonexempt Ne~ada Exemption Trust. 

4.3 Neyada Marital Trust. The Investment Trustee shall hold, manage, invest and 

reinvest the Nevada Marital Trust Estate and shall collect the income therefrom and dispose of 

the net income and principal as follows: 

(a) The Investment Trustee shall pay to the surviving spouse of the Trustor, during 
her lifetime, all of the net income of the Nevada Marital Trust in convenient, 
Jegular installments, but not less frequently than quarter annually. (N.RS. 
Chapter 166 provides that the Trustee of a Nevada trust may not be required. to 
make distributions of either principal or income to the Trustor of the Nevada 
trust. Because the Nevada Marital Trust is funded only with assets from the 
Trustor's separate property and/or the Trustor's one-half (112) interest in 
community property, the surviving spouse of the Trustor is not the Settlor of the 
Nevada Marital Trust and, therefore, this required distribution of income is not 
contrary to the terms of N.R.S. Chapter 166.) 

(b) If. in the opinion of the Investment Trustee, the income and principal from all 
other sources of which the Investment Trustee has knowledge shall not be 
sufficient for the education, health, support or maintenance of the surviving 
spouse of the Trustor in her accustomed manner of living at the date of the 
Trustor's death, the Investment Trustee is authorized to use and expend such part 
of the Trust principal as is necessary to meet such needs. 

(c) The surviving spouse of the Trustor shall have the discretionary power upon her 
death to direct the Trustee to pay over and distribute trust principal from the 
Nevada Marital Trust in the manner provided in a power of appointment signed 
by the surviving spouse of the Trustor and delivered to the Trustees. The power 
to appoint beneficiaries of the Nevada Marital Trust shall be limited to the issue 
of the Trustor. The power of appOintment shall not be limited with regard to the 
shares or proportions to be alloca'ed or with regard to whether a distribution shall 
be outright or held in trust. If the surviving spouse of the Trustor has failed to 
appoint beneficiaries as provided above, then the remaining assets of the Nevada 
Marital Trust shall be distributed as provided for below. 

(d) Upon the death of the Trustor's surviving spouse, the net income of the Trust 
which has not been distributed. shall be distributed to the Nevada Survivor's Trust 
or to her estate. The Trustee shall administer the remaining principal of this 
Trust in accordance with Article V. 

(e) Upon the death of the Trustor's surviving spouse, the Trustee shaH pay from the 
Trust estate the entire increment in taxes in the estate" of the Trustor's spouse 
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payable by reason of the Trustor's death (including any interest or penalties 
thereon) to the extent that the total of such taxes is greater than would have been 
imposed if this Trust estate were not taken into account in determining such taxes. 
If more than one qualified terminable interest property tmst is -created._ as 
authorized by 4.3(h} and if any portion of the estate tax is required to be charged 
against and paid from a qualified. terminable interest property trust, ,then such 
taxes shall be first charged against and paid without apportionment out of the 
principal of the trust as to which the special election provided by Section 
2652(a)(3) of the Code is not applica~le, Notwithstanding the tenns and 
conditions set forth herein. under no circumstances shall the proceeds from any 
Individual Retirement Account (IRA). 401(k) or other retirement accounts 
assigned to this Trust be utilized to pay the taxes, debts, expenses or 
administrative costs owed by the Trustor. his estate and this Trust. 

(f) The surviving Trustor shall have the right to require the Trustee to invest the 
property subjected to this Trust into productive, income producing- property. 

(g) It is the Trustor's intent that the property comprising the Trust estate of this Trust 
qualify f~r the marital deduction allowed. by the Federal Estate Tax law applicable 
to the Trustor· s estate. All questions applicable to the marital deduction and this 
Trust shall be resolved accordingly. To this end, the powers and discretions of 
the Trustee with respect to anOQ}tions of property to this Trust, and with respect 
to acJmjnistration of the Trust during the spouse's lifetime. shall not be exercised 
or exercisable except in a manner consistent with the Trustor's intent as expressed 
in this paragraph. 

(h) If the special election provided by Section 2652(a)(3) of the Code is exercised as 
to any property held in this Trust, the Trustee of this Trust is authorized. at any 
time in the exercise of absolute discretion, to set apart such property in a separate 
trust so that its inclusion rati.o, as dermed in Section 2642(a) of the Code is 
zero. 

,ARTICLE V 

DISTRIBUTION AND ADMJNISTRATION 

AFrER THE DEATH OF THE TRUSTOR AND THE TRUSTOR S SPOUSE 

5.1 Distribution of Trust Assets. Upon the death of the Trustor and the Trustor's 

spouse, any remaining unappointed property, both income and principal of this Trust estate, shall 

be distributed in the same manner and for the same beneficiaries as provided for in the ERIC 

L. NELSON SEPARATE PROPERTY TRUST, dated July l3, 1993. The Trust estate 5hall in 

no event be administered as part of the ERIC L. NELSON SEPARATE PROPERTY TRUST, 

dated July 13, 1993, unless the Trustor shall specifically so provide pursuant to the powers of 

appointment as provided for in Section 3.4 above. In the event such Trust bas been reVOked, 
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then the remaining unappointed Trust estate shaII be divided into as many equal shares as there 

are children of the Trustor who are then living and children of the Trustor who are deceased 

leaving issue then living, and these shares shall be distributed or retained as follows: 

(a) If any child of the Trustor is then over the age of Thirty-five (35) years. his or 
her Trost share shall be distributed to him or her, outright and free of Trust. 

(b) For each child of the Trustor who is then under the age ofTbirty-five (35) years, 
his or her Trust share shall be retained in a separate Trust and shall be 
administered and distributed as follows: 

(1) Until the child attains the age of Nineteen (19) years. the net income and 
principal from each Trust share shall be distnbuted to the child as is 
necessary f in the discretion of the Trustee. for the support, maintenance. 
education or health needs of the chUd. Any excess income that is not 
distn"buted for these purposes shall be accumulated and add~ to principal. 

(2) When the child attains the age of Nineteen (19) years, income and 
principal may only be used, in the discretion of the Trustee, for the 
education or health needs of the beneficiary. 

(3) 

(4) 

Upon attaining the age of Thirty (30) years. Ten Percent (10%) of the 
then value of the child's Trust sbare shall be distributed to him or her. 
outright and free of Trust. Upon attaining the age of Thirty-five (35) 
years, the entire remaining balance of the child's Trust share shall be 
distribUted to the child, outright and free of Trust. 

In addition to the tenns above. the Trustee may also distribute to a child 
of the Trustor. from his or her respective Trust share, money or property 
to start a business, buy a home or transact other necessary legal matters 
if the Trustee, in the Trustee's sole discretion, feels it to be in the best 
interest of the beneficiary to do so. 

(5) If prior to full distribution a child becomes deceased, his or her remaining 
Trust share shall be distributed outright equally to his or her issue who are 
then living under the terms and conditions as setforth in 5.I(c) below or. 
if there are nO then living issue of the child, his or her remaining share 
shall be distributed outright to the then living issue of the Trustor, by right 
of representation. However, if any such distributee is one ·for whom a 
Trust is then being administered under this Article V. the share of such 
distributee shall, instead of being distributed outright. be added to that 
Trust and administered and distributed in accordance with its terms. 

(c) One equal share shall be held in a separate Trust for the issue of each child ofthe 
Trustor who is then deceased leaving issue then living, each such Trust shall be 
divided into as many equal shares as there are children of the Trustor's deceased 
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child who are then living (hereinafter referred to as "grandchildren of the 
Trustor" or "grandchild of the Trustor") and grandchildren of the Trustor who are 
deceased leaving issue then living. and these shares shall be distributed or 
retained as follows: 

(1) If any grandchild of the Trustor is then over the age of Thirty-five (35) 
years, his or her share shall be distributed to him or her, outright and free 
of Trust. 

(2) For each grandchild of the Trustor who is then under the age of 
Thirty-five (35) years, his or her share shall be retained in a separate 
Trust and, until the grandchild attains the age of Nineteen (19) years, the 
net incotne and principal from each Trust share shall be distributed to the 
grandchild as is necessary. in the discretion of the Trustee, for the sup­
port, maintenance, education or health needs of the grandchild. Any 
excess income that is not distributed for these purposes shall be 
accumulated and added to prinCipal. 

(3) After the grandchild attains the age of Nineteen (19) years, the net income 
and principal may only be used, in the discretion of the Trustee, for the 
education or health needs of the beneficiary. 

(4) Upon attaining the age of Thirty (30) years, Ten Percent (10%) of the 
then value of the grandchild's Trust share sball be distributed to him or 

. her. outright and free of Trust. Upon attaining the age of Thirty-five (35) 
years, the entire remaining balance of the grandchild's Trust share shall 
be distributed to the grandchild, outright and free of Trust. 

(5) In addition to the terms above, the Trustee may also distribute to a 
grandchild of the Trustor, from his or her respective Trust share, money 
or property to start a business, buy a home or transact other necessary 
legal matters if the Trustee, in the Trustee's sole discretion, feels it to be 
in the best interest of the beneficiary to do so, 

(6) If prior to full distribution a grandchild becomes deceased, his or her 
remaining share shall be distributed outright equally to his or her issue 
who are then living under the same terms and conditions as set forth in 
this section or, if there are no then living issue of the grandchild, his or 
her remaining share shall be distributed outright to his or her then living 
siblings. If the deceased grandchild has no then living siblings, his or her 
remaining Trust share shall be distributed to the issue of the Trustor by 
right of representation. However. if any such distributee is one for whom 
a Trust is then being administered under this Article V, the share of such 
distributee shall, instead of being distributed outright, be added to that 
Trust and administered and distributed in accordance with its terms. 
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5.2 Last Resort Clause. In the event that the principal of the Trust administered 

under this Article V is not disposed of under the foregoing provisions, the remainder, if any. 

shall be distributed, in equal shares and outright and free of Trust, to the then living brothers 

and sisters of ERIC L. NELSON. 

ARTICLE VI 

TRUSTEE'S DISCRETION ON DISTRIBUTIQN 

TO PRJl\I!ARY BENEFICIARIES 

Notwithstanding the distribution provisions of this Trust Agreement, with respect to the 

distributions provided for in Articles IV and V above, the following powers and directions are 

given to the Distribution Trustee: 

(a) If. upon any of the dates described herein, the. Trustee fat any reason described 
below determines, in the Trustee's sole discretion, that it would not be in the best 
interest of the beneficiary that a distribution take place, then in that event the said 
distribution shall be totally or partially postponed until the reason for the 
postponement bas been eliminated. During the period of postponement, the 
Trustee shall have the absolute discretion to distribute income or principal to the 
beneficiary as the Trustee deems advisable for the beneficiary's welfare. 

(b) If said causes for delayed distribution are never removed, then the Trust share of 
that beneficiary shall continue until the death of the beneficiary and then be 
distributed as provided in this Trust Instrument. TIle cases of such delay in the 
distribution shall be limited to any of the following: 

(I) The current involvement of the beneficiary in a divorce proceeding or a 
bankruptcy or other insolvency proceedings. 

(2) The existence of a large judgment against the beneficiary. 

(3) Chemical abuse or dependency, or the conviction of the beneficiary of a 
felony, involving drugs or narcotics, unless a five year period has 
followed said conviction. 

(4) The existence of any event that would deprive the beneficiary of complete 
freedom to expend the distribution from the Trust estate according to his 
or herown desires. 

(5) In the event that a beneficiary is not residing in the United States of 
America at any given time, then the Trustee may decline to transmit to 
rum or her any part or all of the income and shall not be required to trans­
mit to him or her any of the principal if, in the Trustee's sole and 
uncontrolled judgment, the political and/or economic conditions of such 
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place of residence of the beneficiary are such that it is likely the money 
would not reach him or her, or upon reaching him or her. would be 
unduly taxed, seized, confiscated, appropriated. or in any way taken from 
him or her in such a manner as to prevent his or her use and enjoyment 
of the same. 

(6) The judicially declared incompetency of the beneficiary. 

(c) The Trustee shall not be responsible unless the Trustee bas knowledge of the 
happening of any event set forth above, 

(d) To safeguard the rights of the beneficiary, if any distribution from his or her 
Trust share bas been delayed for more than one (1) year, he or she may apply to 
the District Court in Las Vegas, Nevada, for 'a judicial determination as to 
whether the Trustee has reasonably adhered to the standards set forth herein. The 
Trustee shall not have any liability in the event the Court determines the Trustee 
made a good faith attempt to reasonably follow the standards set forth above, 

. ARTICLE VII 

DISTRIBUfIONS IN KIND 

The Trustee is authorized and empowered, in the Trustee's sole discretion, to make 

distributions in kind; or partly in cash and partly. in kind, or by granting, transferring or 

assigning an undivided interest. The judgment of the Trustee concerning the valuation for the 

pUlposes of such distribution of the property or security shall be binding and conclusive on all 

parties interested herein. 

ARTICLEVllI 

JRREVOCABLE TRUST 

The Trust is irrevocable and may not be altered. amended or revoked. Should any power 

or interest be held, retained or hereafter acquired by the Trustor or Trustee, which would cause 

or appear to cause the Trust estate for any reason to be subject to the claims of any creditors, 

then the Trustor and Trustee shall be permitted to abandon or release any such powers or 

interests. 

ARTICLE IX; 

ADDITIONAL PROPERTIES 

It is agreed by and between the parties hereto that the Trustor shall have the right, at any 

time, to devise, bequeath, grant, convey. give or transfer additional real. personal or mixed 

properties to the Trust by inter vivos act or by will, subject to the same terms and conditions 

Jeffrey L. Burr & AS$ociares 
AlIOl:"re ,S U TO'"" 

AAPP 1629



-----------,.-»~ 

( ( 

as the original provisions of this Trust Agreement, and said additions shall be evidenced by 

receipt therefore signed by the Trustee. 

ARTICLE X 

INCOMPETENCY OF BENEFICIARIES 

During any period in which a beneficiary may be declared judicially incompetent, or if 

in the sole judgment of the Trustee the beneficiary is unable to care for himself or herself, the 

Trustee(s) may pay over to, or use for the benefit of such beneficiary the net income or any part 

or aU of the principal of the Trust estate which has been set aside for that beneficiary. in such 

manner as the Trustee(s) shall deem necessary or desirable for such beneficiary's best interests. 

ARTICLE XI 

PROVISIONS RELATING TO TRUSTEESHIP 

11.1 Successor Investment Trustee. Upon the death or resignation of ERIC L. 

NELSON. then LYNITA SUE NELSON shall serve as the Successor Investment Trustee 

hereunder. If LYNITA SUE NELSON should become deceased, unable or unwilling to serve, 

NOlA HARBER shall serve as the Successor Investment Trustee hereunder. If NOLA 

HARBER should become deceased, unable or unwilling to serve as the Successor Investment 

Trustee, CLARENCE NElSON shall serve as the Successor Investment Trustee hereunder. 

11.2 Successor Distribution Trustee. Upon the resignation or removal of the original 

Distribution Trustee, then LANA MARTIN shall serve as the Successor Distribution Trustee 

hereunder; provided, however, that in the event of the death of the Trustor. the Distribution 

Trustee shall cease to serve as Trustee hereunder. and the administration and distnbution of the 

Trust estate shall thereupon be under the exclusive control of the Investment T11lStee(s). 

11.3 Trust Consultant. JEFFREY L. BURR, LTD., a Nevada corporation (herein 

known as the uConst ltant" to the Trost), shall have the right and power by giving ten (10) days 

written notice to the Trustee to remove any Trustee named herein (except the Trust Consultant 

may not remove the Trustor as a Trustee hereunder) and/or any Successor Trustee, and to 

appoint either (1) an individual who is an "independent" Trustee pursuant to Internal Revenue 

Code Section 674, as amended, or (2) a Nevada bank or Trust company to serve as Trustee or 

as Co-Trustees of the Trusts created hereunder. In the event of the death, resignation, 

incompetency, dissolution or failure to serve of any Trustee, then the Trust Consultant shall have 

the power to appoint a Successor Trustee as provided above. In the event he shall fail to appoint 

Jeffrey L. Burr & A."~l)ciale. 
14 Allorneys al La" 

AAPP 1630



"': 

I 
1 
I 
! 
1 
I • i , 

! 
I 
.' i 

i 
I 
1 , 
j 
{ , 

-----------------------------------------------

( 

a Successor Trustee, then a majority of the Adult Beneficiaries may appoint a banking institution 

or trust company to so serve. At all times at least one Trustee serving shall be a Nevada 

Trustee. as defined in Sectiop 10.12 below, unless the Trustees shall choose to administer the 

Trust under a jurisdiction outside the State of Nevada, as allowed pursuant to Section 12.1 

below. 

11.4 Resignation Of Trustee and Accounting. Any Trustee named herein, and any 

Successor Trustees, shall have the right to resign at any time by rendering a proper accounting 

and by giving ninety (90) days written notice to the Trustor. during his lifetime, or to the 

Beneficiaries after the death of the Trustor. 

11.5 Liability Of Successor Trustee. No Successor Trustee shall be liable for the 

acts, omissions. or default of ~e prior Trustees. Unless requested in writing by an adult 

beneficiary of a Trust hereunder, withln sixty (60) days of appointment, no Successor Trustee 

shall have any duty to audit or investigate the accounts or administration of any such Trustee. 

and may accept the accounting records of the predecessor Trustee showing assets· on hand 

without further investigation and without incurring any liability to any person claiming or having 

an interest in the Trust. 

11.6 Acceptance By Trustee. A Trustee shall become Trustee or Co-Trustee jointly 

with any remaining or surviving Co-Trustees, and assume the duties thereof, inunediately upon 

delivery of written acceptance to the Trustor, during his lifetime and thereafter to any Trustees 

hereunder, or to any beneficiary hereunder, if for any reason there shall be no Trustee then 

serving, without the necessity of any other act, conveyance, or transfer. 

11.1 Majority. Subject to any limitations stated elsewhere in this Trust Indenture, all 

decisions affecting any of the Trust estate shall be made in the following manner: While three 

or more Investment Trustees are in office. the detl 'rmination of a majority shall be binding. If 

only one or two Investment Trustees are in office, they must act unanimously. While three or 

more Distribution Trustees are in office, the determination of a majority shall be binding. If 

only one or two Distributions Trustees are in office, they must act unanimously. 

11.8 Expenses and Fee:t. Any Trustee, while serving hereunder, shall be entitled to 

be reimbursed for expenses incurred on behalf of the Trust and to reasonable compensation for 

~. services rendered on behalf of the Trust. In no event. however, shall the fees exceed those fees , 
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that would have been charged by state or federal banks in the jurisdiction in which the Trust is . 

being governed. 

11.9 Acknowledgment By Trustee of Trust Propertv. The Investment Trustee hereby 

acknowledges receipt of, and accepts the property and the Trosts created hereunder on the tenns 

and conditions stated and agree to care for. manage and control the same in accordance with 

directions herein specified; to furnish the Trustor. the Distribution Trustee and the non-cbaritable 

beneficiaries annually if requested to do so, in writing, a statement showing the condition of the 

respective TruSt properties, the character and amounts of the investments and liabilities and the 

receipts, expenses and disbursements since the last previous statement. 'The books of account 

of the Investment Trustee in connection with the investment and the books of account of the 

Distribution Trustee shall at all times be open to the reasonable inspection of the Trustor whlle 

living "and to the other beneficiaries after the death of the Trustor, or his duly qualified 

representatives and such person or persons as he may designate for that purpose. 

11.10 Trustee ActiOWj. An~ Trustee may freely act under aU or any of the powers of 

this agreement given to the Trustee in all matters concerning the Trust, after forming judgment 

based upon all the circmnstances of any particular situation as to the wisest and best course to 

pursue in the interest of the Trust and the beneficiaries hereunder, without the necessity of 

obtaining the consent or permission of any person interested herein (subject to the Trustor's veto 

power granted pursuant to Section 3.1 above and subject to the distribution authorizations as 

provided for in Section 3;2 above), or the consent or approval of any court. and notwithstanding 

that the Trustee may also be acting individually t or ~ Trustee of other Trusts, or as agents of 

other persons or corpomtions interested in the same matters, or may be interested in connection 

with the same matters as stockholders. directors or otherwise; provided, however. that the 

Trustee shall exercise such powers at all times in a fiduciary capacity, primariiJ in the interest 

of the beneficiaries l1ereunder. 

11.11 Bond. No bond shall ever be required of any Trustee hereunder, unless requested 

by the Trustor or. following the death or incapacity of the Trustor, a majority of the 

beneficiaries hereunder. in which event the Trust estate shall pay for such bond or shall 

reimburse the Trustee for any payment made by the Trustee for a bond. 
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11.12 Neyada Trustee. A Nevada Trustee is a person who/which is either (a) a natural 

person who resides in or is domiciled in the State of Nevada, or (b) a bank or trust company 

organized under federal law or wxler the laws of the State of Nevada or another state which. 

maintains an office in the State of Nevada for the transactions of business. tlNevada Trustee" 

is also defmed to include any person which qualifies as a Nevada Trustee pursuant to Nevada 

Revised Starutes Chapter 166. 

11.13 Distribution Trustee. Any Trustee designated as a Distribution Trustee shall only 

be allowed to exercise discretion over distributions of the Trust estate. Said Trustee shall not 

be responsible for investment decisions for the Trust or for reporting, accounting or tax filings 

of the Trust. The Investment Trustee, by accepting such Trusteeship. agrees to indemnify and. 

hold hannless the Distribution Trustee for all actions made· by the Distribution Trustee in its 

capacity as Distribution Trustee. except for willful misconduct or actions of gross negligence. 

11.14 Investment Truske. The Investment Trustee(s) shall at all times have the 

exclusive custody of the entire Trust estate and shall be the legal owner of the Trust estate. The 

title to Trust properties need not include the name of the Distribution Trustee. and all Trustee 

powers, as set forth in Section 11.1 belOW, may be effected under the sole and exclusive control 

of the Investment Trustees, subject to the requirements for authorization of distributions to 

Trustor as set forth in Section 3.3 above. 

ARTICLE XII 

TRUSTEE POWERS AND LIMITATIONS 

12.1 Trustee's Provers. No Trustee shall be liable to any beneficiary or heir of the 

Trustor for the Trustee' s acts or failure to act, except for willful misconduct or gross negligence. 

The Investment Trustee shall have the following powers, all of which are to be exerciSed 

in a fiduciary capacity: 

(a) To register any securities or other property held hereunder in the name of 
Investment Trustee or in the name of a nominee, with or without the addition of 
words indicating that such securities or other property are held in a fiduciary­
capacity. and to hold in bearer fonn any securities or other property held 
hereunder so that title thereto will pass by delivery, but the books and records of 
Trustee shall show that all such investments are part of his respective funds. 

(b) To hold, manage, invest and account for the separate Trusts in one or more 
consolidated funds, in whole or in part, as he "may detennine. AB to each 
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consolidated fund, the division into the various shares comprising such fund need 
be made only upon Trustee's books of account. 

To lease Trust property for tems within or beyond the tem of the Trust and for 
any purpose, including exploration for and removal of gas. oil, and other 
minerals; and to enter into community oil leases. pooling and unitization 
agreements. 

(d) To borrow money. mortgage. pledge or lease Trust assets for whatever period of 
time Trustee shall detennine, even beyond the expected term of the respective 
Trust. 

(e) To hold and retain any property. real or personal, in the form in which the same 
may be at the time of the receipt theteof, as long as in the exercise of his 
discretion it may be advisable so to do, notwithstanding same may not be of a 
character authorized by law for investment of Trost funds. 

(f) To invest and reinvest in his absolute discretion. and he shall not be restricted in 
his choice of investments to such investments as are permissible for fiduciaries 
under any present or future applicable law. notwithstanding that the same may 
constitute an interest in a partnership. 

(g) To advance funds to any of the Trusts for any Trost purpose. The interest rate 
imposed for such advances shall not exceed the current rates. 

(h) To institute. compromise, and defend any actions and proceedings. 

(i) To vote. in person or by proxy, at corporate'meetings any shares of stock in any 
Trust created herein. and to participate in or consent to any voting Trust, 
reorganization, dissolutiqn, liquidation. merger, or other action affecting any such 
shares of stock or any coxporation which has issued such shares of stock. 

(j) Except as limited in Section 3.3 above, to partition, allot. and distribute, in 
undivided interest or in kind, or partly in money and partly in kind. and to sell 
such property as the Trustee may deem necessary to make division or partial or 
fmal distribution of any of the Trusts. 

(k) To determine what is principal or income of the Trusts and apportion and allocate 
receipts and expenses as between these accounts. 

(1) Except as limited by Section 3.3 above, to make payments hereunder directly to 
any beneficiary under disability I to the guardian of his or her person or estate, to 
any other person deemed suitable by the Trustee. or by direct payment of such 
beneficiary's expenses. 

lS 
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(m) To employ agents. attorneys. brokers, and other employees, individual or 
corporate, and to pay them reasonable compensation. which shall be deemed part 
of the expenses of the Trusts and powers hereunder. 

en) To accept additions of property to the Trusts, whether made by the Trustor, a 
member of the Trustor's family. by any beneficiaries hereunder, or by anyone 
interested in such beneficiaries. 

. (0) 

(p) 

(q) 

To hold on deposit or to deposit any fUOds of any Trust created herein, whether 
part of the original Trust fund or received thereafter, in one or more savings and 
loan associations. bank or other financial institution and in such form of account, 
whether or not interest bearing, as Trustee may detennine, without regard to the 
amount of any such deposit or to whether or not it would otherwise be a suitable 
investment for funds of a trust. 

To open and maintain safety deposit boxes in the name of this Trost. 

Except as limited to by Section 3.3 above, to make distributions to any Trust or 
beneficiary hereunder in cash or in specific property, real or personal. or an 
undivided interest therein. or partly in cash and partly in such property, and to 
do so without regard to the income tax basis of specific property so distributed. 
The Trustor requests but does not direct, that the Trustees make distributions in 
a manner which will result in maximizing the aggregate increase in income tax 
basis of assets of the estate on account of federal and state estate, inheritance and 
succession taxes attributable to appreciation of such assets. 

i 
! 1 (r) Ex9Cpt as limited by Section 3.3 above, the powers enumernted in NRS 163.265 

to NRS 163.410. inclusive. are hereby incorporated herein to the extent they do 
not conflict with any other provisions of this insttument. 

I 
! 
I 
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The emuneration of certain powers of the Trustee shall not limit his general 
powers, subject always to the discharge of his fiduciary obligations, and being 
vested with and having all the rights. powers, and privileges which an absolu~ 
owner of the same property would have . 

To invest Trust assets in securities of every kind. including debt and equity 
securities, to buy and sell securities. to write covered securities options on 
recognized options exchanges, to buy~back covered securities options listed on 
such exchanges, to buy and sell listed securities options, individually and in 
combination, employing recognized invesbnent techniques such as, but not limited 
to, spreads, straddles. and other documents, including margin and option 
agreements which may be required by securities brokerage firms in connection 
with the opening of accounts in which such option transactions will be effected. 
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(u) To sell any property in the Trust estate, with or without notice. at public or 
private sale and upon such tenns as the Trustee deems best, without appraisement 
or approval of court. 

(v) To invest and reinvest principal and income in such securities and properties as 
the Trustee shall determine. The Trustee is authorized to acquire, for cash or on 
credit (including margin accounts), every kind of property, real, personal or 
mixed. and every kind of investment (whether or not unproductive, speculative. 
or unusual in size of concentration), specifically including, but not by way of 
limitation, colporate or governmental obligations of every kind and stocks, 
preferred or common, of both domestic and foreign corporations, shares or 
interests in any unincorporated association, Trust, or investment company. 
including property in which the Trustee is personally interested or in which the 
Trus~ee OWDS an undivided interest in any other Trust capacity. 

(w) To deposit Trust funds in commercial savings or savings bank accounts in 
unlimited amounts for an unlimited period of time, with or without interest and 
subject to such restrictions upon withdrawal as the Trustee shall agree; any 
Trustee may sign on such account without any Trustee co-signature unless the 
signature card shall provide otherwise. 

(x) To borrow money for any Trust purpose upon such terms and conditions as may 
be determined by the Trustee, and to obligate the Trust estate for the repayment 
thereof; to encumber the Trust estate or any part thereof by mortgage, deed of 
trust, pledge or otherwise, for a term within or extending beyond the teno of the 
Trust. 

(y) To grant options and rights of first refusal involving the sale or lease of any Trust 
asset and to sell upon deferred payments. or to acquire options and rights of first 

. refusal for the purchase or lease of any asset, to purchase notes or accounts 
receivable whether secured or unsecured. 

(z) To employ and compensate, out of the principal or income or both, as the Trustee 
shall determine, such agents, persons, corporations or associations, inclUding 
accountants. brokers. attorneys, tax specialists, certified ftmUlcial planners, 
realtors. and other assistants and advisors deemed needful by the Trustees even 
if they are associated with a Trustee. for the proper settlement, investment and 

.ovel,'all f'mancial planning and administration of the trusts; and to do so without 
liability for any neglect, omission, misconduct, or default of any such person or 
professional representative provided such person was selected and retained with 
reasonable care. 

(aa) To invest and reinvest all or any part of the assets of any trust in any money 
management or registered investment advisory service which would provide for 
professional management of any such assets. In this regard, the Trustor specifi­
cally allows the Trustee to authorize the advisory service to have the discretionary 
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authority to invest and reinvest the assets transferred to such advisor by the 
Trustee without the requirement of prior approval of the Trustee on any 
transactions. 

(bb) Notwithstanding the prohibitions under N.R.S. 163.050 and any such Successor 
provisions, or notwithstanding any prohibitions against "self-dealing" as are 
provided under the laws of any other jurisdiction pursuant to which laws this 
Trust may be administered, any Trustee shall not be prohibited from engaging in 
acts of self-dealing with Trust property. either directly or indirectly, so long as 
such act of self-dealing is disclosed to the Distribution Trustee, and so long as the 
Trustee, in selling his, her or their own property or selling other properties in an 
agency or other fiduciary capacity to the Trust or in purchasing Trust assets for 
his, her or their personal account or in purchasing Trust assets in an agency or 
other fiduciary capacity, gives fair consideration in exchange for all Trust 
properties received. Where Trustees have engaged in acts of self-dealing for fair 
and adequate consideration, and has/have given notice to the Distribution Trustee, 
Trustee shall be relieved of any liability, sanction, and allegation of wrongdoing 
for such acts by any Court or other legal authority. 

(cc) To retain for any period of time any property which may be received or acquired. 
even though its retention by reason of its character or otherwise would not be 
appropriate apart from this provision. 

(dd) In the event the purchase, use or disposition of any trust property gives rise to 
either threatened or actual liability such that. in the sole opinion of the Trustees, 
the remaining assets of the Trust are thereby placed at risk of exposure to such 
liability, the Trustee shall be empowered to take such further and necessary steps 
as he deems prudent to protect and preserve -the remaining assets of the trust, 
including but not limited to transferring such property giving rise to the 
threatened or actual liability to a separate trust formed to hold said property. 'The 
Trustee shall be further empowered to appoint an independent third party to act 
as Trustee over the 'newly-formed trust, and such trust shall be administered 
according to, and governed by the terms of, this Trust Agreement. The 
Beneficiaries of the new trust shall be the same beneficiaries as herein, and their 
interests in the new trust shall be in the same proportion as indicated herein. The 
Trustee of the new trust shall maintain records and books of accounts which are 
independent of and separate from the records and accounts maintained hereunder_ 

(ee) The Trustee shall have the power to deal with matters involving the actual, 
threatened or alleged contamination of property held in the Trust estate (including 
any interests in partnerships or corporations and any assets owned by such 
business enterprises) by hazardous substances, or involving compliance with 
environmental1aws. In particular, the Trustee may: 

(1) Inspect and monitor trust property periodically, as necessary. to determine 
compliance with any 'environmental law affecting such property, with all 
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expenses of such inspection and monitoring to be paid from the income or 
principal of the trust; 

(2) Respond (or take any other action necessary to prevent, abate or "clean 
up ") as it shall deem necessary. prior to or after the initiation of 
enforcement action by any governmental body, to any actual or threatened 
violation of any envirorunentallaw affecting any of such property. the cost 
of which shall be payable from trust assets; 

(3) Settle or compromise at any time any claim against the Trust related to 
any such matter asserted by any govenunental body or private party; 

(4) Disclaim any power which the Trustee determines may cause it to incur 
liability as a result of any such matter, whether such power is set forth 
herein, or granted or implied by any statute or rule of law. 

(ff) The Trustee shall not be personally liable to any beneficiary or other party 
interested in the rrust, or to any third parties. for any claim against the Trust for 
the dhninution in value of Trust property resulting from such matters. including 
any reporting .of or response to (1) the contamination of Trust property by 
haiardous substances; or (2) violations of any environmental laws related to the 
Trust; provlded that the Trustee shall not be excused from.liability for bis, its or 
theIr own negligence or wrongful willful act. 

(gg) When used in this document the tenn Ithazardous substance(s}" shall mean any 
substance detined as hazardous or toxic or otherwise regulated by any federal. 
state or local law(s) or regulation(s) relating to the protection of the 
environmental or human health ("environmentallaw(s)"). 

(hh) Notwithstanding any. contrary provision of this instrument, the Trustee may 
withhold a distribution to a beneficiary until receiving from the beneficiary an 
indemnification agreement in which the beneficiary agrees to indemnit'y the 
Trustee against any claims filed against the Trustee pursuant to any federal, state 
or local statue or regulation relating to clean up or management of hazardous 
substances. 

12.2 Powers of Distribution Trustee. The Distribution Trustee shall have the power 

to authorize distributions of principal andlor income to the beneficiaries hereunder at times and 

in amounts as determined in the sole discretion of the Distribution Trustee, subject only to the 

veto power vested in ~e Trustor, according to the standards set forth in Section 3.1 above. 

Upon the death of the Trustor, the Successor Investment Trustee shall distr\bute the Trust estate 

as required pursuant to a duly exercised power of appointment, if any. and as otherwise provided 

herein, with respect to any of the Trust estate not so appointed by the Trustor. 

.. 
Jeffrey L. Burr & As.~nchlrs 

Atlomeys at Law 

AAPP 1638



• • 
A Yes. 

2 Q Okay. You can't protect an asset that's not in the 

, 
name of the asset protection trust? .) 

4 A Right. 

5 Q The two years doesn't start until you've placed it 

6 into the trust if I understand your testimony. 

7 A Yes. 

8 Q Okay. Thank you. All right. So let's talk about 

9 then what was created in 2001. 

10 UNIDENTIFIED VOICE: 80 and 81. 

11 MR. JIMMERSON: Madam clerk, Exhibits 80 and 81, 

12 please. And Judge, you would have copies of these, but I have 

13 other copies if you'd like, (indiscernible) whether they are 

14 at your fingertips. 

15 THE COURT: If you'd just unplug that -- that the 

16 witness? They're going to plug back in your thing and see if 

17 we can get rid of the feedback. 

18 MR. DICKERSON: Let me see 80 and 81 and just see 

19 what they are. 

20 (Pause) 

21 (COUNSEL CONFERRED BRIEFLY) 

22 UNIDENTIFIED VOICE: Bob, it's book 6. 

23 (COUNSEL CONFERRED BRIEFLY) 

24 BY MR. JIMMERSON: 
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• • 
Q And now these exhibits, Mr. Burr, 80 and 81, have 

2 been admitted by prior testimony into evidence, so we don't 

3 need to go through that, but 80, can you identify what Exhibit 

4 80 in evidence is? 

5 A Looks like Exhibit 80 is the Eric L. Nelson Nevada 

6 Trust. 

7 Q Okay. And that -- was that -- was that the name 

8 given to the -- this irrevocable and separate property trust? 

9 A Yes. 

10 Q Okay. And 81 is a trust called the LSN Nevada 

II Trust, also dated May 30th of 200l? 

12 A Yes. 

13 Q And was this Lynita Nelson, LSN, being Lynita 

14 Nelson's initials, her separate property irrevocable trust? 

15 A Yes. 

16 Q Okay. Now, we talked about just briefly, I want to 

17 restate it, are -- are trusts under the Asset Protection Trust 

18 statute, NRS 166 or the Self-Settled Spendthrift Trust Act, 

19 are those trusts created under that statute by definition or 

20 to qualify irrevocable? 

21 A Yes. 

22 Q Okay. So what's gone on here is a legislative 

23 change change in 1999 that allows this asset protection, a 

24 greater asset protection level, using irrevocable trusts and 
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then keeping them if you will in place for two years; is that 

2 right? 

3 A Yes. 

4 Q Okay. So why for purposes of the Nelsons, each of 

5 them were trying to accomplish, why would the use of this 

6 trust be superior than the revocable separate property trust 

7 that they were using since 1993? 

8 A Okay. I -- can I give a long answer? 

9 Q Of course you can. 

10 A Basically when we did the planning in '93 

11 Q If you're not gathering this, you're kind of an 

12 important witness in this case. 

13 A Okay. In these types of trusts, the self-settled 

14 spendthrift trusts were not available in any state at that 

15 time, and so the onl -- the best we could do for asset 

16 protection purposes was to try to divide assets equally 

17 between the spouses, thus protecting the less risky spouse 

18 from hopefully a lawsuit for -- from -- on the risky spouse's 

19 side, because as we all know, if you have community property 

20 debt, all the community property is exposed to liability. So 

21 back then, that was kind of the best plan we had to at least 

22 protect one-half of the value of the estate. 

23 Q All right. 

24 A And so as time moved forward, this special trust is 
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passed and now because they already have these other trusts 

2 that they've created, there's still some utility in dividing 

3 the assets between those two trusts from a creditor protection 

4 point of view and then you layer on top of that or you -- in 

5 conjunction with that by transferring to an asset protection 

6 trust the fact that now after two years have elapsed, not only 

7 is the less risky spouse protected but also the more risky 

8 spouse hopefully is protected after two years elapse from 

9 liabilities that could occur. So it was just a way of 

10 enhancing the asset protection planning that we had tried to 

II put in place before. 

12 Q All right. And have other states besides the four 

13 through 1999 passed this self-settled spendthrift trust 

14 legislation? 

15 A Some version of it, yes. 

16 Q Okay. So it's become a popular estate planning 

17 device in many states across the country; is that right? 

18 A Yes. 

19 Q Okay. Is there -- has it been passed in almost all 

20 states 

21 

22 didn't 

23 

24 Act, so 

or is it just --

MR. DICKERSON: No, I think he just said eight, 

he? 

THE WITNESS: A total of eight additional after our 

it's about 12 total. 
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BY MR. JIMMERSON: 

2 Q 12, okay, very good. Thank you. That's what I was 

3 asking. Okay. Now, okay. Did you explain this legislative 

4 change and why this could be an advantage to Lynita Nelson to 

5 Lynita Nelson? 

6 A I've got to say again, in fairness, Lynita, because 

7 she wasn't involved in the business and she struggled to 

8 understand totally, you know, all the intricacies of what was 

9 going on, the technicalities, but, you know, she trusted Eric 

10 pretty much to make those kinds of decisions. 

11 Q Okay. 

12 A And so -- so together we -- we had a discussion but 

13 she pretty well admitted look, I -- this is kind of Greek to 

14 me, you know, but if you say it's a good thing to do and we'll 

15 move forward. That's my best recollection in all honesty. 

16 Q 

17 81? 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

She signed those trusts eighty -- her trust being 

2001. 

And if I may, Exhibit 8l. 

Oh, I'm sorry. 

The 2001 trust, she signed that document? 

Yes. 

Okay. 

Yes. 
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1 Q Did she do so voluntarily? 

2 A Yes. 

3 Q Did she do so knowingly? 

4 MR. DICKERSON: Well, what is he -- how do we know 

5 that? 

6 BY MR. JIMMERSON: 

7 Q Well, did she express to you that she understood the 

8 basic concepts of the trust? 

9 A Yes, she was willing to go forward with the 

10 planning. 

11 Q And what did you explain to her were the basic 

12 concepts of the trust, the irrevocable trust of 2001, Exhibit 

13 81? 

14 A Just that this additional statute would provide an 

15 extra layer of protection for her, Eric and the family from 

16 creditors. 

17 Q And was there a schedule of assets assigned to her 

18 trust? 

19 A No. 

20 Q Was there a schedule of assets assigned to Eric's 

21 trust? 

22 A No, not -- not that we prepared, no. 

23 Q Okay. So, how were the assets divided between the 

24 parties if you know? 
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1 A Eric just said he would take that upon himself. 

2 Q Okay. 

3 A And his office. 

4 Q And did you subsequently learn that all of the 

5 parties' assets found themselves in one of the two irrevocable 

6 separate property trusts? 

7 A Yes. 

8 Q And how did you learn that? 

9 A Mainly as an incident to these proceedings. 

10 Q To the divorce proceedings? 

II A Right. 

12 Q Okay. Which you had a role sometime in the past; 

13 that right? 

14 A Yes. 

15 Q A more active role than being a witness on the 

16 witness stand. See, no good deed goes unpunished, Mr. Burr. 

17 A Right. 

18 Q Okay. NOW, did she understand in 2001 from your 

19 conversation with her the concept of irrevocable, what the 

20 word irrevocable meant? 

21 A I believe so, yes. 

22 Q And the trust itself tells you what the word 

23 irrevocable means, isn't that true? 

24 A I'd have to review 

0-09-411537-D NELSON v. NELSON 11/22/2010 PARTIAL TRANSCRIPT 
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Q You should know your own forms. 

2 A I'd have to review it. 

0 Q You should know your own forms better than you do. J 

4 This is Exhibit 8l. This is the LSN Nevada Trust. 

5 A Right. 

6 Q May 30th of 200l. 

7 A Right. 

8 Q Exhibit 81 in evidence. Okay. 

9 THE COURT: Page 13 (indiscernible) . 

10 MR. JIMMERSON: Thank you, Judge. 

11 THE COURT: Page 13. 

12 MR. JIMMERSON: Yes, 13. 

13 BY MR. JIMMERSON: 

14 Q Article 8, irrevocable trust page 13. Quote, the 

15 trust is irrevocable and may not be altered, amended or 

16 revoked, end quote, do you see that? 

17 A Yes. 

18 Q Okay. Would you agree with me that not only would 

19 she be able to understand the word irrevocable because of your 

20 conversation with her, but she could understand that it may 

21 not be altered, amended or revoked? 

22 A I must interject now that I explained to both 

23 parties that irrevocable is kind of a term of art in the trust 

24 world. Any trust can basically be revoked or amended by 
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• • 
transferring all of the assets out of it when it becomes 

2 unfunded and they have -- each have the power to do that 

3 pretty much as investment trustee with the distribution 

4 trustee's authority. 

5 Q Right. 

6 A And then the statute gave them a continuing power of 

7 appointment over the assets so they could change the 

8 beneficiaries, the -- the dispositive provisions at any time. 

9 So one thing I -- we tell all our clients that do these 

10 because they get all concerned about well, this is 

11 irrevocable, I don't know if I want to do it, we stress the 

12 flexibility of these trusts still because the statute provides 

13 a lot of flexibility still with the trustor and allows for 

14 them to if they want, if it ever becomes obsolete or it 

15 becomes no longer necessary in the planning, they could pretty 

16 much get rid of the trust just by transferring the assets out 

17 of the trust. 

18 So it's not your typical like with gift planning and 

19 when you're trying to avoid estate tax, you really button up 

20 the trust and you make it so it's really irrevocable without 

21 independent trustee approval and all that kind of -- these 

22 types of trusts are very flexible. It's a term of art, even 

23 the statute as you read it, talks about irrevocability, but it 

24 gives all these powers to the trustor. 
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Q All right. 

2 A So I want to make sure that's clear, that's all. 

3 Q I think so. 

4 A Okay. 

5 Q But there's a lot of (indiscernible). The word 

6 irrevocable plain language means a subject to change, correct? 

7 Would you agree? 

8 A In plain language, yes. 

9 Q Okay. And by statute it means that it's irrevocable 

10 for purposes of asset protection, correct? 

II MR. DICKERSON: And to which I object. He's already 

12 testified to that. 

13 MR. JIMMERSON: I'm just asking. 

14 BY MR. JIMMERSON: 

15 Q I understood you to say that the statute gives 

16 flexibility 

17 A Right. 

18 Q -- to the trustee. I understood you to say that as 

19 a practical matter, if the trustee, with the distributors 

20 trustee, the two of them, the investment trustee and Lynita 

21 and the distributors trustee, whoever she appoints, and she's 

22 appointed somebody else here in the last year we know ~hat, 

23 but the two of them, can distribute assets to whom they wish 

24 or how they wish, correct? 
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A Yes. 

2 Q Okay. But the trust is nevertheless irrevocable 

3 even when they do that, correct? 

4 A The trust terms -- well, I -- I don't mean to dance 

5 around this. 

6 Q Well, you're doing a pretty good job. 

7 A No, I -- it's difficult. It's -- this type of trust 

8 is really an unusual type of trust. That's all. 

9 Q Okay. But here's where --

10 A So when you say irrevocable 

1 1 MR. DICKERSON: May he finish his question, Your 

12 Honor -- answer. 

13 THE COURT: Yeah, let him finish. 

14 MR. JIMMERSON: I'm sorry. 

15 THE WITNESS: When we talk about irrevocable, 

16 there's so many ways still to change terms of the trust. 

17 That's -- I have to in fairness say that, but you're right, 

18 the term -- if you look up Webster's Dictionary, and you look 

19 at that provision, irrevocable means you can't change it. 

20 Q And the irrevocability aspect of the it is what 

21 makes the asset a trust. That's different than an revocable 

22 trust. 

23 A 

24 Q 

Yes. 

Now, here's where I think we're on the same 
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• • 
wavelength, but I don't know that you explained yourself well. 

2 The flexibility doesn't have anything to do with 

3 irrevocability at all -- or irrevocability. The flexibility 

4 is that you can distribute, if you wish to do so, assets out 

5 of the trust, and if you distribute all of them, there'd be 

6 virtually no purpose to the trust and the trust would afford 

7 no protections to anybody because it's not funded, correct? 

8 A That's one of the reasons, yes. 

9 Q But here to me is the question I think is important 

10 for the Judge to look at. The things that you say about the 

II flexibility because it's an irrevocable trust are things that 

12 the trustee can do by will, by voluntary choice, correct? 

13 A Yes. 

14 Q Can a court order assets to be removed from an 

15 irrevocable trust as defined under Chapter 166? 

16 A I think in certain circumstances, yes. 

17 Q How is that possible? 

18 A I believe that you'd have -- any document like that, 

19 you'd have to look at who the grantor is and if the grantor 

20 really didn't possess or own the property by him or herself. 

21 That's one reason the Court could order the revocation or 

22 amendment of the trust. 

23 Q 

24 

But that doesn't apply to the facts of this case. 

MR. DICKERSON: Well, objection. 
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• • 
THE COURT: (Indiscernible) . 

2 BY MR. JIMMERSON: 

3 Q Each party has half -- has assets in the trust. Are 

4 you telling me that Judge Sullivan has the power to order 

5 against the grantor's wish, against the trustee's wish, being 

6 the same person -- I don't want to transfer assets Lynita 

7 says. Can Judge Sullivan order her to transfer assets over to 

8 her husband? 

9 A I believe so, yes. 

10 Q And what's the basis for that? 

II A Well, you have to go back to the separate property 

12 agreement, for example, that was done. That agreement, even 

13 though it did alter certain assets and their character at the 

14 time it was created, you'll notice there's no provision in 

15 there directing how community property will be split going 

16 forward; for example, earned income, personal service income. 

17 So you've got this ongoing issue of after that date there's 

18 going to be community property created and separate property 

19 that is attributable to the division that occurred. So you're 

20 going to have community property issues that arise -- that 

21 arise. And so maybe one spouse in doing the transfers and 

22 funding the trust was actually funding it with community 

23 property. So that's what I was trying to get to. 

24 Q All right. Let me -- there was a lot in your 
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answer, I'd like to break it down. The parties declare to 

2 each other and to the government and to the State of Nevada 

3 and to you that they're dividing their assets and that each of 

4 their assets are their irrevocable -- are their separate 

5 property 

6 MR. DICKERSON: To which I object. That is not what 

7 he's testified to. 

8 MR. JIMMERSON: That's exactly what he's testified 

9 to. 

10 MR. DICKERSON: No. 

11 MR. JIMMERSON: I'm not talking about after-acquired 

12 anything. I'm talking about in 1993 and in 2001, there are 

13 assets A through Z that are divided equally between the 

14 parties and they declare each of those assets to be one 

15 party's separate property. 

16 MR. DICKERSON: And I object. He has yet to testify 

17 as to what the agreement was between the parties vis-a-vis the 

18 parties. 

19 

20 testimony. 

21 

22 

23 

24 

MR. JIMMERSON: You haven't listened to the 

He's --
MR. DICKERSON: I have listened to --

MR. JIMMERSON: already testified 

MR. DICKERSON: the testimony. 

MR. JIMMERSON: to that. 
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THE COURT: Basically--

2 MR. DICKERSON: He has not said vis-a-vis the 

3 parties what their agreement was as to how each of these 

4 purported separate assets that are being put -- made separate 

5 assets for creditor purposes. He's not testified to that. 

6 BY MR. JIMMERSON: 

7 Q I'll ask you again because I think you have. What 

8 were the parties agreeing to do as it relates to dividing 

9 their assets and characterizing their assets as their 

10 respective separate property in 1993 and redone again in an 

II irrevocable nature in 2001? 

12 A In '93, it's clear that they were dividing their 

13 estate equally into two separate trust, into two separate prop 

14 -- and into separate property. In 2001, you'll notice there's 

IS not that language in that trust declaring it to be separate 

16 property. At that point in time, you know, I don't see any 

17 there was not attempt really to define community property 

18 rights at that time. And again, the intent all along was to 

19 protect them from third-party creditors, from guarantees, and 

20 (indiscernible) for them from the very beginning that I 

21 thought these trusts would not -- should not be relied upon 

22 for dissolution rights; I mean, because their intent all a~ong 

23 was to keep the balance of ownership. 

24 Q And you didn't say that before, so are you telling 
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us that you discussed --

2 MR. DICKERSON: You didn't ask him the question 

3 before--

4 MR. JIMMERSON: Sure, I did. 

5 MR. DICKERSON: -- to which I object. That's 

6 exactly what --

7 THE COURT: Let's let him -- I'll (indiscernible) 

8 the question, he gave his answer. 

9 MR. JIMMERSON: Mr. Dickerson may love the answer, I 

10 don't know.· 

11 MR. DICKERSON: No. The problem is the question 

12 wasn't asked. 

13 MR. JIMMERSON: Can we have him stay off the record, 

14 Your Honor? This is my direct examination. 

15 THE COURT: Calm down. What happens on that, Mr. 

16 Burr's very bright, he knows estates better than any of us 

17 well do. He can answer the questions that he understands. 

18 You asked him the question. They asked you more specifically, 

19 he gave his answers. He sees it's people argue, what they 

20 think is community property, separate. (Indiscernible) the 

21 key is the intent --

22 MR. JIMMERSON: Correct. 

23 THE COURT: of the agreements. They say what 

24 they say. The issue is what the intent of the parties were 
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for asset protection or was the intent to take separate 

2 property or community property and divide it into separate 

3 property. (Indiscernible) legal issue based on all the facts, 

4 but you can testify as to what your understanding what it did 

5 and I think you have testified. 

6 BY MR. JIMMERSON: 

7 Q 2001, (indiscernible) what were the parties' 

8 understanding and intent as you understood it, as you prepared 

9 the documents, relative to whether or not there still retained 

10 a community property interest in assets they declared to be 

11 each party's separate property, vis-a-vis themselves? 

12 A Again --

13 Q And not a third-party creditor? 

14 A Again, to be -- I mean, clear, vis-a-vis themselves, 

15 this trust -- this planning was never meant to alter rights in 

16 the event of dissolution or divorce. And that was never 

17 discussed. I mean, the whole discussion focused on how can 

18 the family best protect itself from potential liabilities to 

19 third parties. And so that was basically what was discussed. 

20 Q Just so I have a current understanding, would that 

21 be true, your answer be true, for all of the asset protection 

22 trusts your firm has prepared since 1999 when the statute 

23 passed? 

24 A Yes. 
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Q So none of Jeff Burr's separate property irrevocable 

2 trusts under NRS 166 is a defense to community property 

3 rights? 

4 A Well, I -- I have to give you a long answer, if I 

5 can. 

6 Q Well, I (indiscernible) answer yes or no, because if 

7 you went further than that --

8 MR. DICKERSON: Then it's a leading question, Your 

9 Honor. I object to the leading nature of the question. 

10 THE COURT: Well, can you answer? Give him a chance 

11 to answer. If it takes a long answer, I'll give you the right 

12 to answer the question. He asked you a question on that, I 

13 want you to answer it as you see --

14 THE WITNESS: I think it's important for the Court 

15 and everyone to understand, when this type of planning is done 

16 you've got husband and wife in a marriage that's working and 

17 viable. And they come and they're looking to protect 

18 themselves from frivolous lawsuits, from creditors. And 

19 today, the division of property isn't as important as it was 

20 in '93 because now with the asset protection trusts, you know, 

21 we can get that protection by doing joint trusts. There's 

22 some utility to dividing, you know, trusts up, but in the 

23 discussion we have with all our clients between -- you know, 

24 in a married couple setting, is we tell them that these trusts 
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I are not intended to establish rights in the event of divorce 

2 or dissolution. 

3 Now, whether they do or not, that's going to be up 

4 to the Court's interpretation and how they operated the trust 

5 and other factors. But we basically are just trying to protec 

6 their family from these outside creditors. 

7 Now, it's a fine line, it's a line you've got to 

8 walk and, you know, what might happen in the dissolution arena 

9 is something that the courts.have to decide and the -- you 

10 know, it has to be adjudicated. But the intent, and I'll say 

II this very clearly, our intent when we do this planning for 

12 them is not to somehow create with that planning some type of 

13 pre-dissolution event or pre-dissolution planning for the 

14 couple. That's not why they come to us for it. We tell them 

15 to go see divorce attorneys for that. So they come to us 

16 together trying to find protection from outside creditors 

17 being. 

18 BY MR. JIMMERSON: 

19 Q Okay. Specifically as it relates to Lynita Nelson 

20 and Eric Nelson, did you have a conversation with Eric Nelson 

21 and Lynita Nelson where you explained to them that the 

22 execution of the irrevocable trust in 2001 was not a 

23 protection against each other as it relates to community 

24 property rights? 
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A I explained -- my best of my recollection, because I 

2 try to do this in every case, I tried to tell them that these 

3 trusts should not be relied upon in a dissolution setting. 

4 Q All right. Very good. Now, then another change 

5 occurred after 2001 that we've observed and that is in --

6 excuse me, 2006, each of the parties started filing separate 

7 tax returns. Are you aware of that? 

8 A Yes. 

9 Q So they didn't do that in 2001 after they created 

10 the irrevocable trust of Exhibits 80 and 81, but four or five 

11 years later, in the beginning of January 1, 2006, they do. 

12 What role, if any, did you have, and what conversations, if 

13 any, with Lynita or Eric Nelson did you have relative to why 

14 they would now take this estate planning a step further, and 

15 not only do they have irrevocable separate property trusts, 

16 but now they're starting to file separate property tax 

17 returns? What's going on then now in 2006 with this family? 

18 A I didn't have any role in that decision. 

19 Q Okay. And did you subsequently learn that they 

20 filed separate property returns? 

21 A 

22 Q 

23 returns? 

24 A 

Yes. 

I misspoke, not separate property, income tax 

Yes. 
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Q And how did you learn that, Mr. Burr, (indiscernible 

2 - away from microphone)? 

3 (Whispered conversation) 

4 A I believe I first learned that in reviewing some 

5 documents that Eric had given me in my attempt to help them 

6 settle this dispute. And then I also talked to Mr. Dan 

7 Garrity by phone and 

8 Q Now, so the decision to start filing separate tax 

9 returns by Lynita Nelson and by Eric Nelson beginning 2006 was 

10 not something you had a role in? 

II A No. 

12 MR. DICKERSON: Again, and I'm going to object to 

13 the form of the question because it's assuming that was 

14 Lynita's decision, which it was not. 

IS 

16 MR. JIMMERSON: Of course it was, Judge. She signs 

17 an independent tax return. 

18 MR. DICKERSON: After she's told to do so. 

19 MR. JIMMERSON: Nobody's got a gun to her head. 

20 Eric may Lynita, this is a good thing to do 

21 MR. DICKERSON: And then I object to 

22 THE COURT: Let's not -- hey, hey, that's not what 

23 we do here. The fact is he doesn't know, he didn't fill the 

24 forms out for them. The facts speak for themself. He signed 

0·09-411537·0 NELSON v. NELSON 11/22/2010 PARTIAL TRANSCRIPT 

VERBATIM REPORTING & TRANSCRIPTION, LLC 

11115 North La Canada, Suite 275, Oro Valley, Arizona 85737 (520) 861·0711 
60 

AAPP 1559



• • 
a form 2006 separate. She filed a separate form for whatever 

2 they did on that. But obviously with the thing, there were 

3 separate filing as of 2006. There was not prior. And your 

4 question was you became advised of that in part of your role 

5 as trying to settle the matter? 

6 THE WITNESS: Yes. 

7 THE COURT: Okay. You can follow up, counsel. 

8 MR. JIMMERSON: Thank you. 

9 THE WITNESS: Counsel, could I get some water? 

10 MR. JIMMERSON: No, I'll starve you out till I get 

11 the truth. 

12 THE WITNESS: I won't be able to talk. 

13 THE COURT: We've got to keep the attorneys dry so 

14 they can't talk as long. 

15 MR. JIMMERSON: By the way, no restroom break 

16 either. 

17 THE WITNESS: Uh-oh, it's been a while. 

18 BY MR. JIMMERSON: 

19 Q Okay. Does the trust, the 2001 irrevocable trust, 

20 the asset protection trust (indiscernible - away from 

21 microphone), do they allow the parties to file either joint 

22 tax returns or separate tax returns? 

23 A Yes, because the trusts are grantor trusts and they 

24 are treated by law as being owned by the parties and not the 
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trust. 

2 Q And the structure of these trusts as I review them 

'3 (indiscernible) opposing counsel is we have two trustees. We 

4 have the grantor, which would be Lynita Nelson in one, Exhibit 

5 81, and Eric Nelson for his trust, Exhibit 80. Then there are 

6 -- they are each their respective investment trustees, 

7 correct? 

8 A 

9 Q 

10 A 

11 Q 

12 A 

13 each of 

14 Q 

15 A 

16 Q 

17 are not 

18 A 

19 Q 

20 A 

21 this is 

22 Q 

23 A 

24 Q 

I'd have to review 

Go ahead. 

the document. 

Then they have a distributor trustee, I believe. 

Oh, yes, they're -- they're their each trust -- they 

them are their own trustee, yes -- investment trustee. 

And the kids are the beneficiaries; do you 

After each -- after Lynita and Eric, yes. 

Okay. I think you've got it wrong. Eric 

beneficiaries to the others. 

Oh, yes. Yes, they are. Yeah. 

Where? 

Right here, on the death of trustor, which 

Lynita's --

(Indiscernible) 

-- her spouse shall be --

Okay. 
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A If her spouse is living, the trust it to be divided 

2 into the exemption, marital, so Eric is the beneficiary of her 

3 trust and she's the beneficiary of his trust. 

4 Q So that works in reverse? 

5 A Yes. 

6 Q In other words, it works opposite depending on which 

7 trust? 

8 A Right, right. 

9 Q Okay. And then the beneficiary -- are the children 

10 also beneficiaries? 

11 A They are the beneficiaries of the trust also, yes. 

12 Q Okay. Now, when Lynita signed the 2001 trust, 

13 Exhibit 81, did she understand from you had told her what she 

14 was doing? 

15 A Yeah, the 19 -- the 2001 trust? 

16 Q Yes, sir. 

17 MR. DICKERSON: Object to the form of the question. 

18 Lay a foundation, please. 

19 MR. JIMMERSON: Be happy to. 

20 BY MR. JIMMERSON: 

21 Q Did you have communications with Lynita Nelson about 

22 her signing Exhibit 81? 

23 A 

24 Q 

Yes. 

And what communications did you have with regard to 
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making sure she understood what's going on? 

2 A I made every attempt to help her understand the 

3 trust and she indicated that she understood it enough to sign 

4 it, yes. 

5 Q And was she appearing in your presence when she 

6 signed it? 

7 A I don't think so. 

8 Q Okay. So how would you have the meeting to go over 

9 the documents where she says that she understood it well 

10 enough to sign it --

1 1 A Typically, I would sit down with a client and 

12 explain the important provisions. And then one of my staff 

13 members would finish out the execution and then notarize the 

14 documents. 

15 Q Okay. But you have the final document in your 

16 presence when you're discussing it with Lynita and discussing 

17 it with Eric? 

18 A Yes. 

19 Q Okay. So it's not like somebody's making more 

20 changes after you have the conversation with her before she 

21 signs it? 

22 A Right, no, there would be no more changes unless I 

23 saw them and reviewed them. 

24 Q And as far as you know from observing her demeanor 
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and her words, did she enter into the document voluntarily? 

2 A Yes. 

Q Now, 2006 we saw separate tax returns. 

4 MR. JIMMERSON: Did we mark those, Madam Clerk? I'd 

5 like to introduce by stipulation the 2005 tax return, which is 

6 226, the last joint return of the parties. 

7 MR. DICKERSON: ~o objection. 

8 MR. JIMMERSON: 227, 228, 229, and 230 being -- do 

9 it one (indiscernible). 230 -- 227 is the separate tax return 

10 of Lynita Nelson for 2006. We move that for admission at this 

11 time. 

12 MR. DICKERSON: Do we have Eric's 2006? 

13 MS. POLSELLI: No, they're in the exhibit books that 

14 are already admitted into evidence; 85, 86, 87, and 201 is 

15 2009. 

16 

17 MR. DICKERSON: Give me those numbers again one more 

18 time. 

19 MS. POLSELLI: 85, 86, 87, that's 2006, 2007, 2008. 

20 And then Exhibit 201 is 2009. And those are already admitted. 

21 

22 

23 books. 

24 

THE COURT: Those are Eric's tax --

MS. POLSELLI: Yes, sir. Book six of the exhibit 

MR. DICKERSON: I have no objection, Your Honor. 
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1 MR. JIMMERSON: So 227 is Lynita Nelson's 2006 

2 separate tax return. 228 proposed is the 2007 Lynita Nelson 

3 separate tax return. 

4 MR. JIMMERSON: No objection. 

5 THE COURT: All right. Admitted 227 and 228 without 

6 objection. 

7 (Plaintiff's Exhibits 227 and 228 admitted) 

8 MS. POLSELLI: 229 is 2007 tax information backup. 

9 t1R. DICKERSON: I don't see 220 -- what's 229? 

10 MR. JIMMERSON: 229 is the backup of the earlier 

II document. 229 is backup for Exhibit 228, 2007 tax return. I 

12 don't have it. Oh, is this -- yes, I do have it. Sorry. 

13 229, got it. No objection. 

14 MR. JIMMERSON: And 230, Your Honor, is Lynita 

IS Nelson's 2008 separate tax (indiscernible - away from 

16 microphone). 

17 MS. POLSELLI: And we have 2009, also. 

18 MR. DICKERSON: Can I go back io 29? Where's 229 

19 from? 

20 MS. POLSELLI: It was produced by Mr. Halderman (ph) 

21 in response to a our subpoena (indiscernible) the documents 

22 that are just provided. 

23 

24 

MR. DICKERSON: Okay. No objection. 

MS. POLSELLI: And this is Exhibit (indiscernible) 
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2 MR. JIMMERSON: (Indiscernible) admission of Exhibit 

3 230, Your Honor, the 2008, the Lynita Nelson separate property 

4 -- not separate -- Lynita Nelson separate tax return. 

5 THE COURT: Any objection, counsel? 

6 MR. DICKERSON: No objection. 

7 THE COURT: It's hereby admitted as Exhibit 230, 

8 2008 tax return, Ms. Lynita. 

9 (Plaintiff's Exhibit 230 admitted) 

10 MR. JIMMERSON: And then Exhibit 202, Your Honor, is 

II Lynita Nelson's separate property -- tax return for 2009. 

12 MR. DICKERSON: This is what, 202? 

13 MR. JIMMERSON: 202. 

14 MR. DICKERSON: No objection. 

15 THE COURT: Hereby admitted as Exhibit 202 without 

16 objection. 

17 (Plaintiff's Exhibit 202 admitted) 

18 DIRECT EXAMINATION CONTINUED 

19 BY MR. 

20 Q 

21 relates 

22 A 

23 Q 

24 I'm not 

JIMMERSON: 

Now, you had a more role with these parties as it 

to this unhappy divorce action; is that right? 

Yes. 

Okay. So I wasn't there. I think I understand, but 

going to lead you here (indiscernible) setting. 
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me what -- you were contacted and who you were retained by and 

2 what happened related to your role in this divorce case. 

3 MR. DICKERSON: Can I stop one second and ask Jim a 

4 question? 

5 (COUNSEL CONFERRED BRIEFLY) 

6 MR. JIMMERSON: I'll withdraw the question, Your 

7 Honor, for a moment. 

8 (Pause) 

9 BY MR. JIMMERSON: 

10 Q Okay. 236B is a document called the Total Amendment 

II Restatement of the Nelson Trust, originally dated July 13th, 

12 1993. And this document was executed on or about February 

13 17th of 2009. Do you see that? 

14 A Yes. 

15 Q Okay. And was this document prepared by you and 

16 your office? 

17 A 

18 Q 

19 A 

20 Q 

21 of the 

22 A 

23 Q 

24 trustee 

Yes. 

And was it signed by Lynita Nelson? 

Yes. 

Okay. And do you recognize her signature on page 

document? 

on 

Yes. 

And did she also accept (indiscernible) role as 

that same page, page 30 of Exhibit 236B proposed? 
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A Yes. 

2 MR. JIMMERSON: Move for the admission of Exhibit 

3 236B, Your Honor. 

4 MR. DICKERSON: No objection. 

5 THE COURT: It's hereby admitted as Exhibit 236B. 

6 (Plaintiff's Exhibit 236B admitted) 

7 BY MR. JIMMERSON: 

8 Q I'm going to discuss this with you as part of your 

9 role in how we got here, okay'? 

10 A Okay. 

11 Q My understanding is that you're retained by Lynita 

12 Nelson to help her regarding this divorce in 2008; is that 

13 correct? 

14 A Yes. 

15 Q Okay. And it required a waiver of conflict letter 

16 that you asked Mr. Nelson to sign; is that correct? 

17 A Well, actually to be correct, Mr. Nelson asked me to 

18 get involved --

19 Q Okay. 

20 A and to try to help Lynita and him solve this 

21 issue and he thought that if I could work with Lynita, it 

22 would help her understand the issues and foster a settlement. 

23 Q 

24 A 

And he asked her to serve as her lawyer, correct? 

Yes. 
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Q Okay. And we know from the documents we've 

2 discussed, that there's a couple things going on. First, just 

3 to recap, in 1991 you represent both parties and you do a 

4 revocable trust. In 1993, the relationship changes. She has 

5 her own counsel, Mr. Koch (ph), and they sign a separate 

6 property agreement and this revocable separate property trust 

7 of 1993, correct? 

8 A Yes. 

9 Q Then you're back representing both, if you will, in 

10 2001 for the irrevocable asset protection trust, Exhibits 80 

II and 81, correct? 

12 A Yes. 

13 Q All right. Now we're jumping to 2008 where, because 

14 you had represented both parties, that Eric asked you to get 

15 involved, and to become her counsel, you required a waiver of 

16 conflict? 

17 A Yes. 

18 Q I'm showing you what's been marked and not yet 

19 admitted as Exhibit 213. 

20 MR. JH1MERSON: Madam clerk, do you have that, a 

21 single piece of paper. 

22 BY MR. JIMMERSON: 

23 Q I'm showing you what's been marked as proposed 

24 Exhibit 213, waiver of conflict. Can you identify this 
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document? 

2 A Yes. 

3 Q What is that document, 213 proposed? 

4 A This is just informing Eric and get his permission 

5 for me to represent Lynita in these proceedings and informing 

6 him of his right to separate counsel now that he -- he'd 

7 waived his right. 

8 Q All right. 

9 A And he was aware of the conflicts that existed. 

10 MR. JIMMERSON: Move for the admission of Exhibit 

11 213, Your Honor. 

12 MR. DICKERSON: No objection. 

13 THE COURT: Hereby admitted as Exhibit 213. 

14 (Plaintiff's Exhibit 213 admitted) 

15 BY MR. JIMMERSON: 

16 Q The date of that, Mr. Burr? 

17 A The date of this is October 28th, 2008. 

18 Q Okay. So my recollection or my question is correct, 

19 you became Lynita's lawyer in pre-divorce discussions, that is 

20 to say pre-commencement of divorce lawsuit, which didn't occur 

21 until May of 2009, on behalf of Lynita Nelson as her counsel? 

22 A Yes. 

23 Q And did Mr. Nelson seek to retain (indiscernible) 

24 counselor did he at that time represent himself? 
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A He represented himself. 

2 Q Okay. And so I don't want you to violate your 

3 attorney/client privileges with Lynita, but as it relates to 

4 working Eric and working with Lynita, what happened in general 

5 terms; were there meetings, were there discussions? Tell me 

6 what happened. 

7 A We had various meetings. I would meet with Eric and 

8 he would bring schedules of assets to.me and -- and proposals 

9 for settlement and I then I would meet with Lynita alone and 

10 sometimes we attempted to meet together just to see if we 

11 could come up with an amicable division of -- of the property. 

12 Q Okay. And for what period of time did you serve as 

13 Lynita's lawyer? I mean, if it began in roughly September of 

14 2008 or October of 2008, when did you cease your efforts? 

15 A Pretty well ceased my efforts when Mr. Dickerson 

16 assumed the role as her counsel. 

17 Q Okay. And would that have been in May of 2009? 

18 A I don't recall. 

19 Q Okay. Now, how many occasions did you meet with 

20 Lynita Nelson outside of Eric Nelson's presence; in other 

21 words, in an attorney/client setting? 

22 A There were several. I couldn't come up with an 

23 exact number, but several meetings. 

24 Q Without discussing what was said, did Lynita Nelson 
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understand -- appear to you to understand your words to her? 

2 A Yes. 

3 Q Okay. And did she respond with words to you that 

4 you understood? 

5 A Yes. 

6 Q Okay. Were you able to understand her words? 

7 A Yes. 

8 Q Okay. She appeared competent to you in 2008? 

9 A Yes. 

10 Q Okay. She appeared able to give an opinion? 

11 A Yes. 

12 Q She would tell you her goals and her desires? 

13 A Yes. 

14 Q Okay. You weren't dealing with somebody you felt 

15 was mentally infirm, were you? 

16 A No. 

17 Q So she would have her desires, her goals, her wish 

18 list, and Eric might have his and they may not be the same? 

19 A Right. 

20 Q And so you were attempting to represent her and 

21 talking with Eric to get her a reasonable settlement, 

22 financial settlement, as well as custody settlement on her 

23 behalf; is that right? 

24 A Well, I -- I wish I could say just yes, but the --
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the purpose of me doing this was to actually try to foster a 

2 fair settlement for both parties. But I couldn't represent 

3 both parties at that time, so Lynita was my client. But my 

4 my goal, stated goal to both of them was to try to foster a 

5 mutually beneficial settlement. I wasn't so much advocating 

6 for her iights as I was just trying to help them solve the 

7 matter before -- before it went further down the road. 

8 Q And you had also advised, as written here, Mr. 

9 Nelson of a potential conflict as a result of your prior 

10 representation of the parties? 

11 A Right. 

12 Q (Indiscernible) consented to and he waived those 

13 rights by this waiver of conflict; is that true? 

14 A Yes. 

15 Q Okay. And now, were -- did you bill for your time? 

16 A Yes. 

17 Q Okay. And do you recall what hourly rate you were 

18 charging in the fall of 2008 and winter of 2009? 

19 A I believe it's $550 an hour. 

20 Q Okay. That's outrageous. That happens to be mine, 

21 that's why I know it's outrageous. 

22 A That's good to know. 

23 Q And over a year length representation of Lynita 

24 Nelson, how much did you charge her? 
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A I don't know. There was -- there was quite a few 

2 quite a bit of time and several meetings. So I know it was 

3 several thousand dollars. I'm not sure of the exact amount. 

4 Q And why did your representation of Lynita Nelson 

5 stop? 

6 A Because I had agreed, at least it's my recollection, 

7 between both parties that I would go as far as I could trying 

8 to foster a settlement, and once it appeared that I wasn't 

9 going to be useful (indiscernible) or that I wouldn't be able 

10 to accomplish that, that both parties should seek competent 

11 divorce counsel to help them get to the end of this basically. 

12 Q Okay. And now, what is the role of now the 

13 Honorable, but prior Bryce Duckworth in this (indiscernible)? 

14 A He was the first attorney that I had told Lynita to 

15 see or recommended that she see because at that time it was 

16 Eric's hope that only one counsel would be involved, that they 

17 could have a settlement, and that Bryce, although representing 

18 Lynita, could put together the documentation and all the 

19 different, you know, property settlement agreement and custody 

20 agreements and everything, and pending his review and 

21 acceptance of it, that they could solve the matter with just 

22 him as counsel for Lynita. 

23 Q Okay. And so when you (indiscernible) withdrew 

24 (indiscernible - away from microphone), but when you withdraw, 
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and it's taken over, Lynita's new counsel is Bryce Duckworth? 

2 A I believe I was still intimately involved while --

3 Q Oh, okay (indiscernible) 

4 A Bryce was involved. 

5 Q had a second lawyer. See, I didn't understand. 

6 So she hires him as a second lawyer to work with you? 

7 A Right. 

8 Q And what did you think Mr. Duckworth brought to the 

9 table that Jeff Burr maybe didn't bring to the table --

10 A All I 

11 Q or what was the reason for adding him? 

12 A My my hope was just to deal with the property 

13 settlement and to help them perhaps come to an agreement in 

14 splitting their assets. And I don't know anything about the 

15 intricacies of divorce law and custody issues; you know, 

16 formalized court orders for settlement of the divorce and 

17 everything. So he was to be there to represent Lynita in 

18 relation to all those matters. 

19 Q And there was some success regarding custody matters 

20 early on in this relationship; do you recall? 

21 A To the best of my recollection, yes. 

22 Q By the first quarter of 2009, there had been an 

23 agreed custody and visitation and child support arrangement; 

24 do you recall that? 
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A Yes. 

2 Q And it was signed off by Mr. Duckworth and Mr. 

3 Nelson representing himself. 

4 A I don't remember the signing of it, but I remember 

5 

6 THE PLAINTIFF: Yes, they signed it. 

7 BY MR. JIMMERSON: 

8 Q Now, how does Denise Gentile get involved in this 

9 case representing Lynita, a third lawyer representing her? 

10 A My best recollection is that she was Bob Dickerson's 

II law (indiscernible). 

12 Q So to commit -- I interfered -- I interrupted, I 

13 apologize. Finish up, Mr. Burr. 

14 A And Bryce Duckworth was running for Family Court and 

15 as time kept moving on, it appeared less and less likely that 

16 there was going to be a settlement like we all hoped for. 

17 so he helped her -- helped transition Lynita into Mr. Dick 

18 Dickerson's law group. 

19 Q More and more like he was going to win that race, 

20 right? 

21 A Yes. 

22 Q I know we tried to help. Okay. So that's how 

23 Denise gets involved. All right. And so after that then, 

24 your role end as it relates to divorce counsel for Lynita 
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Nelson sometime in 2009? 

2 A Best of my recollection. 

3 Q All right. Now, your role continued with regard to 

4 Lynita as her lawyer in estate planning matters even after 

5 withdrawing as a divorce negotiator? 

6 A Yes. 

7 Q Tell us what your role with Lynita has been since 

8 that, you know, since the 2009 -- first half of 2009. 

9 A We had one con -- meeting -- well, we had a 

10 conversation about how in Nevada only a dissolution of divorce 

11 would terminate a dispositive provision of a will or even 

12 perhaps a trust, and if she wanted to change that to where 

13 Eric was no longer beneficiary in her documents, that she 

14 needed to take action and make some amendments. 

15 Q And she took that action, correct? 

16 A Yes. 

17 Q So let's identify those documents, Mr. Burr. One of 

18 them as we discussed, we talked about briefly, was she changed 

19 her last will and testament; is that right? 

20 A Yes. 

21 Q Okay. And we didn't assign that number --

22 MS. POLSELLI: 220. 

7' --' MR. JIMMERSON: I guess we did assign that. You can 

24 tell where the brains of the outfit is on my side. Madam 
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clerk, would you mark this as Exhibit 220? 

2 BY MR. JIMMERSON: 

3 Q I'm showing you what's been marked as Exhibit 220. 

4 Do you recognize this as the last will and testament of Lynita 

5 Nelson? 

6 A Yes. 

7 Q All right. And did she come to your office and sign 

8 that document on or about the date indicated? 

9 A Yes, it appears so. 

10 Q And that date indicated is February 17 of 2009? 

II A Yes. 

12 Q Okay. As part of that will, she withdrew her 

13 husband as the executor and replaced him with Reed Van Boren 

14 (ph) and Connie Jan Van Boren (ph); do you see that? 

15 A Yes. 

16 Q Okay. And did she also remove him as any type of a 

17 beneficiary under her will? 

18 A Let's see, I believe so. Yes. 

19 Q That's at page 1 of the Exhibit 220 that she 

20 indicates that I am married to Eric Nelson, however, I have 

21 intentionally and with full knowledge fail to provide for him 

22 in my will in the Nelson Trust originally established on July 

23 13th, 1993, and the LSN Nevada Trust established on May 30th, 

24 2001, and he shall be disinherited, end of quote; is that 
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right? 

2 A Yes. 

3 Q Okay. 

4 MR. JIMMERSON: Judge, if I haven't already done so, 

5 move for the admission of Exhibit 220. 

6 MR. DICKERSON: No objection. 

7 THE COURT: Exhibit Number 220 is hereby admitted 

8 without objection. 

9 (Plaintiff's Exhibit 220 admitted) 

10 BY MR. JIMMERSON: 

II Q Does she also amend her irrevocable trust of 2001, 

12 Mr. Burr? 

13 A She did, yes, in what's called an Exercise of Power 

14 of Appointment. I don't know if I see it there. 

15 Q I don't know that I see it either. 

16 MS. POLSELLI: 221. 

17 MR. JIMMERSON: Well, that's assuming I can find it. 

18 There we go. 

19 MR. JIMMERSON: Bob, do you have this? 

20 MR. DICKERSON: Exercise of power of appointment? 

21 MR. JIMMERSON: Yes. 

22 MR. DICKERSON: 221? I have no objection. 

23 MR. JIMMERSON: Move admission of 221, Your 

24 Exercise of Power of Appointment. 
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THE COURT: All right. So 'admitted without 

2 objection. 

3 (Plaintiff's Exhibit 221 admitted) 

4 BY MR. JIMMERSON: 

5 Q And what is Exhibit 221, the Exercise of Power of 

6 Appointment for the LSN Nevada Trust? 

7 A This his the procedure that one follows with the 

8 asset protection trust to amend it. And so in this document, 

9 called Exercise of Power of Appointment, she then has taken 

10 Eric out as a beneficiary of her Nevada trust, her asset 

11 protection trust. 

12 Q All right. And does she also change the distributor 

13 trustee? 

14 A I believe so. Actually -- technically, no. I think 

15 I was the trust advisor and I think I did that for her in a 

16 separate document, I believe. 

17 Q So another document that we don't -- maybe don't 

18 have right in front of us at the moment. 

19 

20 

21 

22 

23 

24 

MR. JIMMERSON: Do we? 

MR. DICKERSON: You have it front of you, Jim. 

MR. JIMMERSON: Which one is it? 

MR. DICKERSON: I don't remember your number. 

MS. POLSELLI: 225. 

MR. DICKERSON: 225. It's entitled Change 
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Distribution Trustee (indiscernible). 

2 BY MR. JIMMERSON: 

, 
Q Showing you what's been marked -- will be ma.rked as j 

4 Exhibit 225. Is that the document you're referring to? 

5 A Yes. 

6 Q And what is that document? 

7 A This is a document exercised by the trust protector, 

8 which is my company, wherein Eric was removed as distribution 

9 trustee and -- oh, wait, no, actually Lana Martin, I'm sorry, 

10 was the distribution trustee -- wait, wait, wait. Yeah, Lana 

II Martin was the distribution trustee and Connie Jan Van Boren 

12 (ph) was substituted in as a distribution trustee. 

13 Q Now, in those (indiscernible) since this case has 

14 become more contested (indiscernible)? 

15 A Yes. 

16 Q And these were done in 2009 --

17 A Yes. 

18 Q -- is that right? 

19 A Yes. 

20 Q Just let me check that date, I don't want to 

21 mislead. Again, in Jan -- the successor trustee -- successor 

22 distribution trustee was occasioned on January 27 of 2009; is 

23 that right? 

24 A Yes. 
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I Q In the exercise of the power amendment -- the 

2 Exercise of Power of Appointment (indiscernible) and the 

3 Exercise of the Change of the Distribution Trustee, did Lynita 

4 Nelson appear to know what she was doing? 

5 A Yes. 

6 Q Did she appear to understand the documents she was 

7 asking you to prepare and that she was signing? 

8 A Yes. 

9 Q She came to you and told you what she wanted to 

10 accomplish, correct? 

II (COUNSEL CONFER BRIEFLY) 

12 BY MR. JIMMERSON: 

13 Q So she came to you and said I want you to disinherit 

14 my husband, we're going through a divorce, from my last will 

15 and testament, right? 

16 A Yes. 

17 Q And that's accomplished. She says I want to 

18 exercise my power of appointment to remove my husband as a 

19 beneficiary under the LSN separate property trust? 

20 MR. DICKERSON: Object to the leading nature of the 

21 question. 

22 MR. JIMMERSON: It is leading, Judge. 

23 BY MR. JIMMERSON: 

24 Q And did she -- what did she ask you with regard to 
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the LSN Nevada Trust? 

2 A She wanted to remove Eric and put her children as 

3 the beneficiary. 

4 Q And you did so; you wrote the documents that 

5 accomplished that and she signed those documents? 

6 A Yes. 

7 Q And she appeared to do so voluntarily and knowingly; 

8 she knew what she was doing, right? 

9 A Yes. 

10 Q You told her this is what you would prepare, that 

II she signed to accomplish her state goals? 

12 A Yes. 

13 Q And then let me show you what's been marked as 

14 Exhibit 223. I have an extra copy. 

15 MS. POLSELLI: Amended certificate of revocable 

16 trust for the Nelson Trust. 

17 

18 BY MR. JIMMERSON: 

19 Q Did she then ask you to prepare an amended 

20 certificate of revocable trust, in our proposed 223? 

21 A Well, basically what she instructed us to do was to 

22 make her children the beneficiaries of all her different 

23 estate planning documents. And we did in fact still have this 

24 trust that had been drafted in '93 and so we wanted to also 
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change that in case some assets had remained -- had remained 

2 there. 

3 MR. JIMMERSON: Move the admission of Exhibit 223. 

4 MR. DICKERSON: No objection. 

5 THE COURT: It's hereby admitted, Exhibit 223. 

6 (Plaintiff's Exhibit 223 admitted) 

7 Q As a practical matter, though, in 2009 when you're 

8 preparing this document and she's signing it, it is your 

9 understanding and Lynita's that all the assets are in the 

10 irrevocable trust of 2009? 

11 A That was my understanding. 

12 Q But as a protection in terms of titling, somebody 

13 misses something, maybe there's still -- something's still, 

14 you know, around from the 1993 trust, this cured that as well 

15 and disinherited Eric as a beneficiary? 

16 A Yes. 

17 Q Okay. Have you seen any cases in Nevada that allow 

18 the Court to order the transfer of an asset titled in an 

19 irrevocable separate property trust of the type you created in 

20 2001 under NRS 166 to another spouse? 

21 A 

22 Q 

23 A 

24 Q 

Have I seen an order? 

A Nevada case. Any case of --

I'm not aware of it. 

In fact, the words of the -- the words of the 
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documents themselves, 80 and 81, as you already testified 

2 require the voluntary transfer of properties to occasion the 

3 transfer, correct? In other words, because it's an asset 

4 protection trust, a creditor can't take an asset and transfer 

5 it out in order to execute on it? 

6 A Right. A creditor cannot, you're right. 

7 Q And the language is written, the plain language of 

8 80 and 81, is that it has to be voluntarily done, correct? 

9 That's the flexibility you're talking about under the statute? 

10 A I think certainly as -- as it relates to creditors, 

11 that's true. 

12 Q And you don't know whether it applies in a divorce 

13 case? 

14 A I don't. 

15 Q Okay. Here's a big issue, maybe you're aware of it, 

16 maybe not. By virtue of the operation and the performance of 

17 these separate property trusts by Eric and by Lynita 

18 separately, and then they filed tax returns to, you know, beef 

19 it up even more, there's a net l-oss carry forward of $16-

20 million that's on Eric's column as part of his separate 

21 property assets if it's an asset at all, okay? I don't want 

22 this Judge to make a mistake by making an order to divide it 

23 in half if he can't do it and it's against the law. I want 

24 the Judge to make it up in some other fashion rather than lead 
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him down the primrose path of committing error. 

2 I'm asking you plainly, and you're there, and you 

3 know more about this stuff than maybe other people in this 

4 room, can the Judge divide a tax net loss carry forward that 

5 is under a separate property trust of Eric Nelson by virtue of 

6 its being created under NRS 166? 

7 A Yes. 

8 Q And how can the Court do that? 

9 A Basically when have parties that are married in 

10 Nevada, a community property state, obviously you have the 

11 power to file separately or jointly. And they elected I guess 

12 in 2006, they obviously filed separate returns. But there's a 

13 specific regulation that I did bring, I have a number for it, 

14 one -- regulation 1.6013, IRS Regulation 1.6013-2(B), and this 

15 is just one point I want to make. 

16 When parties file separately, they can go back and 

17 amend their returns to a joint return. Now, if you it's 

18 interesting, the rule is if you file jointly you can't amend 

19 to a separate return. But in this case, if the Court were to 

20 order that the property were the community property of the 

21 spouses, then based on the ability to go back and file amended 

22 returns, especially is my opinion that those losses could be 

23 divided between the parties. 

24 Q Well, that's your understanding, but is that your 
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knowledge? 

2 A That's my knowledge. 

3 Q So have you talked to Dan Geraty about his views on 

4 this matter, same question? 

5 A Yes. 

6 Q And what is his understanding? 

7 A He feels that the irrevocable trust and the separate 

8 property agreement created pure separate property in the case 

9 of Eric and that only Eric would be allowed to take those 

10 losses. 

11 Q It's a different view than yours? 

12 A Yes. 

13 Q Okay. Now, if I follow what you're saying, okay, it 

14 would be required, the amendment of four years of tax returns? 

15 A There's some difference of opinion on that matter, 

16 but my my opinion would be it would require the Court at 

17 least to make a determination that that asset was community 

18 property. And it would be incident to a settlement agreement 

19 the parties could enter into with a court order supporting 

20 that settlement agreement. Well, just the court ordering that 

21 it's community property basically they could accomplish that. 

22 Q So the tax returns would not have to be amended? 

23 A My -- my advice would be to amend the tax returns. 

24 I think it's safer if you want to go ahead and divide those 
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losses, I would amend them. 

2 Q And okay. Have you ever seen a case where a court 

3 has ordered tax returns for four years to be amended 

4 retroactively? 

5 A I haven't seen a case, no. I know it's their right 

6 ,to do so. 

7 Q Well, I understand, but what if one person says no, 

8 we had an agreement, this is separate property or no, we had 

9 an agreement, this wasn't separate property, I'm not re -- I'm 

10 not reversing anything that's gone on for so many years. 

11 MR. DICKERSON: So in other words, ignore court 

12 order? 

13 MR. JIMMERSON: No, no. I'm saying, that they take 

14 that position. 

15 BY MR. JIMMERSON: 

16 Q Can the court -- have you ever seen a case where the 

17 court orders the amendment of four years past tax returns? 

18 A I think if the court orders the property is 

19 community, then it -- by I think the accountant is under an 

20 obligation -- well no, hold on. Let me think about this for a 

21 

22 

24 

minute. 

I don't know if the parties are under an obligation 

to file an amended return, but it would impact the allocation 

of a loss. 
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LAS VEGAS, NEVADA MONDAY, NOVEMBER 22, 2010 

2 PRO C E E DIN G S 

3 (PROCEEDINGS BEGAN AT 13:11:36) 

4 

5 MR. JIMMERSON: -- Nelson, Case Number D-411S37. 

6 Can we have everybody's appearances for the record and we'll 

7 get this show on the road. We'll start with Mr. Jimmerson. 

8 MR. JIMMERSON: Thank you. Good afternoon, Your 

9 Honor. Jim Jimmerson on behalf of Eric Nelson. My bar number 

10 is 264. Also present is David Stephens, bar number 

11 MR. STEPHENS: 902. 

12 MR. JIMMERSON: And Ms. Shahana Polselli, our 

13 paralegal, in the presence of Mr. Nelson, Your Honor. 

14 THE COURT: Thank you. Mr. Dickerson. 

15 MR. DICKERSON: Bob Dickerson, bar number 0945, and 

16 I'm here with Mrs. Nelson. 

17 THE COURT: Good to see everybody again. We're 

18 becoming old friends. 

19 MR. JIMMERSON: Yes, Your Honor. It's unfortunate -

20 - unfortunately true. 

21 THE COURT: Yeah, we'll get there a step at a time. 

22 I guess as far as what's our game plan for today? 

23 Do you have witnesses you want to go so we can accommodate our 

24 witnesses? 
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1 MR. JIMMERSON: Yes, Your Honor. May it please the 

2 Court by virtue of our joint conversation with opposing 

3 counsel and the Court we're going to call Jeff Burr now. 

4 THE COURT: Okay. 

5 MR. JIMMERSON: And get him off the stand and then 

6 resume with Lynita Nelson. 

7 THE COURT: Okay. 

8 MR. JIMMERSON: That should take us to 4:30 or 5:00. 

9 So on behalf of the Plainitff, I'd like to call Mr. Burr to 

10 the witness stand please. Jim. 

11 THE COURT:' Good to see you, counsel. 

12 MR. BURR: Good to see you, Your Honor. 

13 THE CLERK: Please remain standing and raise your 

14 right hand. 

15 You do solemnly swear the testimony you're about to 

16 give in this action shall be the truth, the whole truth, and 

17 nothing but the truth, so help you God? 

18 THE WITNESS: Yes. 

19 THE COURT: Somehow I don't think I need to explain 

20 the court process to you, counsel. 

21 THE WITNESS: Right. 

22 MR. JIMMERSON: Just four words of advice, Mr. Burr; 

23 don't screw it up. Okay? 

24 THE WITNESS: Okay. I'll try. I still get nervous 
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when I come here, you know. I don't do a lot of this. 

2 JEFF BURR 

3 called as a witness on behalf of the Plaintiff, testified as 

4 follows on: 

5 DIRECT EXAMINATION 

6 BY MR. JIMMERSON: 

7 Q Mr. Burr, would you just state your name and your 

8 business address for the record, please? 

9 A Yeah, my name is Jeffrey Burr, and I -- my main 

10 office is 2600 Paseo Verde Parkway, Henderson, Nevada 89074. 

11 Q And Mr. Burr, you are an attorney licensed in the 

12 state of Nevada? 

13 A Yes. 

14 Q Are you licensed anywhere else? 

15 A Yes. I'm licensed in California and Arizona. 

16 Q And how long have you been a licensed attorney here 

17 in Nevada? 

18 A Since 1979. 

19 Q And is there a particular field that your firm or 

20 yourself emphasize in the practice of law? 

21 A Yes, we are estate planning, probate, trust 

22 attorneys. 

23 Q Okay. And you've indicated that's a business that 

24 is sort of recession proof? 
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1 A Well, hopefully. 

2 Q People die in good and bad days, huh? 

3 A Yes. 

4 Q And as part of estate planning, did there corne a 

5 time when you were asked to assist the Nelson family? 

6 A Yes. 

7 Q And we have subpoenaed your records to complete the 

8 records that Eric and Lynita had already brought to court, so 

9 I think we have a fairly complete record of your work. I'm 

10 going to spend some time with you on that, okay? 

11 A Okay. 

12 Q It's my understanding that the Nelsons first 

13 consulted you for trust work in roughly 1991, about 19 years 

14 ago. Is that consistent with your recollection? 

15 A Yes. 

16 Q What do you recall in that regard? 

17 A They carne to me at the time and they wanted to do 

18 some estate planning and we helped draft a joint family trust 

19 for them. 

20 Q Let me show you what that is, the document. I think 

21 it's 231, 

22 

23 Honor? 

24 

the top one. 

MR. JIMMERSON: May I approach the bench, 

THE COURT: Sure. 
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1 BY MR. JIMMERSON: 

2 Q Mr. Burr, I'm going to show you Exhibit proposed 

3 231. It's a group of exhibits, need a copy for the Judge. 

4 UNIDENTIFIED VOICE: Okay. 

5 BY MR. JIMMERSON: 

6 Q The first document's called change in successor 

7 trusteeship for the Calico Springs Trust -- I'm sorry, this 

8 isn't the one I want -- I don't want to show you this one. 

9 These are the kids' trusts. We will get to that, but not 

10 (indiscernible). 

11 MR. JIMMERSON: 236, which are these group of 

12 exhibits. 

13 MR. DICKERSON: Is it this one? 

14 (COUNSEL CONFERRED BRIEFLY) 

15 MR. JIMMERSON: Exhibit 236 is the subpoena to Mr. 

16 Burr's offices and we have certain documents within that 

17 document that we'll speak to, Judge. I'm going to put them in 

18 

19 

20 

21 

22 

23 

24 

the right order. Follow along, would you guys? 

BY MR. 

Q 

BY MR. 

Q 

JIMMERSON: 

I'm turning to what's marked as 236. 

MR. JIMMERSON: Did you have a copy for the Judge? 

UNIDENTIFIED VOICE: Yes. 

JIMMERSON: 

Would you identify the document, please? 
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A Yes, this is the Eric L. Nelson and Lynita Sue 

2 Nelson family trust. 

3 Q Now 

4 MR. DICKERSON: Are we looking at the one dated May 

5 23rd, 1991? 

6 THE WITNESS: Dated May 23rd, 1991. 

7 MR. JIMMERSON: Move for its admission, Your Honor; 

8 236A. 

9 MR. DICKERSON: And does that include the 

10 certificate of revocable family trust? 

I I MR. JIMMERSON: Yes, it does. 

12 MR. DICKERSON: No objection, Your Honor. 

13 THE COURT: All right. It'll be admitted as Exhibit 

14 236. 

15 MR. DICKERSON: It's 236A. 

16 MR. JIMMERSON: A. 

17 THE COURT: A? Be admitted as 236A without 

18 objection. 

19 MR. JIMMERSON: Thank you, Judge. 

20 (Plaintiff's Exhibit 236A admitted) 

21 BY MR. JIMMERSON: 

22 Q All right. Just focus your attention; what is the 

23 purpose of the certificate of revocable family trust as a 

24 document distinguishing from the thicker Eric Nelson and 
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Lynita Sue Nelson family trust, May 23 of 1991? 

2 A The certificate of trust is meant to be a short form 

3 version of the trust agreement, which basically lays out the 

4 trustee powers and who the trustees are and just the basic 

5 terms of the trust. 

6 Q Okay. Now, as part of the document, you know, you 

7 look at towards the end, the last couple pages, you see Eric's 

8 signature and Lynita's signature on page 27? 

9 A Yes. 

10 Q All right. And you see the next page, that's their 

11 role I believe as what you might call trustor and grantor; is 

12 that right? 

13 A Yes. 

14 Q And then the next page is their acceptance as their 

15 role as trustee; is that right? 

16 A Yes. 

17 Q All right. And you see their signatures as well? 

18 A Yes. 

19 Q And they both signed in front of a notary public who 

20 I believe at that time was employed by your firm, Melanie 

21 (indiscernible) ? 

22 A Yes. 

23 Q All right. So were you present when they signed 

24 these documents? 
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A I mayor may not have been, I don't recall. 

2 Q Quite a while, okay. Now, what is the -- what was 

3 the purpose in 1991 for creating the Eric Nelson and Lynita 

4 Sue Nelson family trust? 

5 A They wanted to delineate what happened in the event 

6 one or both of them became incompetent or passed away and they 

7 wanted to do a trust to help -- help avoid probate in case 

8 they had a catastrophe in their family. 

9 Q All right. Is this document what we would call a 

10 revocable trust? 

11 (COMMENTS RELATED TO RECORDING FEEDBACK NOT TRANSCRIBED) 

12 Q Okay. So tell us, what is the difference between a 

13 revocable trust which is what's created in 1991 and then from 

14 '93 to 2001 the idea of an irrevocable trust? So let's start 

15 with revocable trust first. 

16 A Well, a revocable trust of course is one that can be 

17 revoked or amended or changed at any time. 

18 Q And was that the type of trust that these parties 

19 asked you to provide for them in 1991? 

20 A Yes. 

21 Q Now, I don't see it here, Mr. Burr, but I presume 

22 that there would be some discussion as to what assets might be 

23 placed into the trust. 

24 A Yes. 
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Q And when I said I don't see a schedule of assets 

2 that are attached to the documents you provided to us this 

3 morning, do you see one? 

4 A No. 

5 Q Do you have a recollection of whether or not there 

6 was discussion of a house, car, piece of property being placed 

7 into the revocable trust in 1991? 

8 A I know we discussed putting all the assets in the 

9 trust because that's our recommendation at all times. 

10 Q All right. Now, let's continue. Was Lynita Nelson 

11 present when you -- when she signed this document at your 

12 office? 

13 A Yes. 

14 Q Now, prior to her actual execution, I want to know 

15 what communications you had with Lynita Nelson relative to 

16 educating her to tell her about the significance of what she 

17 was signing. I will tell you she claims that you didn't 

18 explain things too much to her, so I need to know 

19 

20 object. 

21 

22 

23 

24 

MR. DICKERSON: To which I object, absolutely 

MR. JIMMERSON: It's exactly what he said. 

MR. DICKERSON: Well 

THE COURT: Sustained. 

MR. JIMMERSON: I'll revise the question. 
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THE COURT: Why don't you ask him what he advised 

2 her to. 

3 BY MR. JIMMERSON: 

4 Q Just tell us what communications you had with Lynita 

5 Nelson in 1991 prior to her signing that document. 

6 A I know we talked together, the three of us, and I 

7 made every effort to explain how trusts work and 

8 (COMMENTS RELATED TO RECORDING FEEDBACK NOT TRANSCRIBED) 

9 A Yeah, I explained how --

10 (COMMENTS RELATED TO RECORDING FEEDBACK NOT TRANSCRIBED) 

II Q So what conversations would you have had in 1991 

12 with Lynita Nelson regarding her agreement and participation 

13 in the creation of the revocable trust of 1991? 

14 A I would have attempted to explain to both of them 

15 why trusts are needful in Nevada and how they're separate 

16 legal documents and how creating a trust and funding it with 

17 your assets would allow for the avoidance of probate if one or 

18 both of them were to pass away. 

19 Q And by reviewing the terms of that document which I 

20 have done and you have done, it follows a general pattern of a 

21 trust, correct? 

22 A Yes. 

23 Q There's a decedent's trust, there's a survivor's 

24 trust, and there is a -- the general grant to the survivor of 
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all the income, whatever it may be, and then there may be 

2 discussion in the document about a power of appointment; is 

3 that true? 

4 A Yes. 

5 Q Okay. And was the concept to place all of the 

6 parties' property as it then existed in 1991 into that trust? 

7 A That was my recommendation. 

8 Q To your knowledge, prior to 1991, had the Nelsons 

9 had a trust? 

10 A Not to my knowledge. 

11 Q And did you understand by their engaging you and 

12 your firm that they were seeking your legal advice to provide 

13 to them the best estate planning that you would think would be 

14 appropriate for them and their assets as you understood it in 

15 1991? 

16 A Yes. 

17 Q Okay. Now let's continue. Just want to go through 

18 some other documents here if we could; have a lot of questions 

19 about them. 

20 (Pause) 

21 Q Now, I note one of the documents here that we'll 

22 discuss in a few minutes is the Last Will and Testament of 

23 Lynita Nelson dated 2009. 

24 A Yes. 
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1 Q Okay. Did she execute a Last Will and Testament in 

2 2000 excuse me, 1991? 

3 A Yes. 

4 Q Okay. While it wasn't provided by your office, it's 

5 not crucial to our case (indiscernible) here, but would there 

6 have been signed a Will by both Mr. Nelson and Mrs. Nelson as 

7 part of the revocable trust estate planning in 1991? 

8 A Yes. 

9 Q Okay. Now, we know through the documents at least, 

10 about two years past and then they returned to you for 

11 additional estate planning; is that true? 

12 A Yes. 

13 Q Okay. Now, at that time there is in 1993 a separate 

14 property agreement, a document that's signed where the two 

15 parties have separate lawyers and they negotiate this separate 

16 property, they sign the document, the lawyers sign the 

17 document and the lawyers certify that each party has been 

18 independently represented and that the parties know what 

19 they're doing. Do you recall those events? 

20 A Yes. 

21 Q All right. 

22 MR. JIMMERSON: We've already introduced that 

23 (indiscernible). 

24 THE CLERK: Yes. 
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MR. JIMMERSON: Okay. 

2 BY MR. JIMMERSON: 

3 Q Now, what was the purpose of the separate property 

4 agreement which I'll show you here? 

5 A The Nels --

6 MR. DICKERSON: Exhibit 210. 

7 MR. JIMMERSON: Okay. Madam clerk, do you have 

8 Exhibit 210? We discussed it at the last 

9 THE CLERK: Thank you, Bob. 

10 MR. DICKERSON: You're welcome. 

II UNIDENTIFIED VOICE: I have an extra copy if you 

12 want it, Judge. 

13 MR. JIMMERSON: Let's make sure she has it. 

14 (Pause) 

15 MR. JIMMERSON: Judge, we'll mark this as Exhibit 

16 210 (indiscernible). Bob, do you have it? 

17 MR. DICKERSON: Yes. 

18 MR. JIMMERSON: This is 210 proposed, Your Honor. 

19 BY MR. JIMMERSON: 

20 Q All right. Showing you what's been marked as 

21 proposed Exhibit 210, apparently not admitted quite yet, is 

22 the document that I believe you and I were discussing. Would 

23 you concur? 

24 A Yes. 

0·09-411537·0 NELSON v. NELSON 11122/2010 PARTIAL TRANSCRIPT 

VERBATIM REPORTING & TRANSCRIPTION, LLC 

11115 North La Canada, Suite 275, Oro Valley, Arizona 85737 (520) 861-0711 
16 

AAPP 1515



• • 
Q All right. And take a look at the last page; pages. 

2 Richard Cook (ph) as I recall was wife's counsel; is that 

3 true? 

4 A Yes. 

5 Q And were you Mr. Nelson's counsel? 

6 A Yes. 

7 Q All right. And why is there the need to have 

8 separate counsel when the parties execute a separate property 

9 agreement as they did here in 1993? 

10 A When this is done, marital property rights at the 

11 time are being altered, and property is being separated and so 

12 each party should be represented by attorneys, so we do 

13 recommend that. 

14 Q There -- and Nevada is a community property state? 

15 A Yes. 

16 Q Okay. And as you've indicated when you're going to 

17 do a post-marriage, post-nuptial agreement, you generally --

18 or you're going to have an agreement that certain assets are 

19 one party's separate property and certain assets another 

20 party's separate property, they're asked to see independent 

21 counsel? 

22 A Yes. 

23 MR. DICKERSON: Objection to the form of the 

24 question, Your Honor. 
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BY MR. JIMMERSON: 

2 Q And why did you recommend to Lynita that she seek --

3 THE COURT: Overruled. We know what the rules are 

4 for pre and post-nuptial; the law's pretty clear on that. 

5 BY MR. JIMMERSON: 

6 Q And why as related to this post-nuptial agreement, 

7 why did you ask Lynita to seek her own counsel, Mr. Cook? 

8 What did you tell her? 

9 A Just told both of them that they needed to be 

10 represented by separate counsel in the execution of this 

11 agreement (indiscernible). 

12 Q Now, because it changes the nature of the property 

13 from community property to separate property of each of the 

14 parties and they have their own independent counsel, 

15 presumably to try to get a feeling that it's roughly an equal 

16 division of property and I presume that's the big thing; is 

17 that right? 

18 A Yes. 

19 Q Okay. So what I want to know is what are you being 

20 told by either Eric or Lynita or what are you telling them in 

21 response as to why they want a separate agreement now in 1993? 

22 And the documents that went along to implement that? 

23 A Well, they came to me and Eric was getting ready or 

24 just already begun involvement in what they both felt were 
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risky ventures. There was some gaming that he wanted to be 

2 involved in. And he was going to have to sign some guarantees 

3 and the concern was that we didn't want all the a -- they 

4 didn't want all the assets subject to creditors. And so they 

5 were looking for ways to protect a portion of the assets from 

6 potential liabilities down the road. 

7 Q And was Mrs. Nelson present to hear these exchange 

8 of words between yourself and Mr. Nelson and herself? 

9 A Yes. 

10 Q And did Mrs. Nelson evidence to you any objection to 

11 the estate planning that was going on now in 1993? 

12 A No. 

13 Q Did she from your observation in your joint meetings 

14 appear to understand what you were communicating to her and 

15 what she was communicating back to you? 

16 A She appeared to, yes. 

17 Q Okay. And did you know whether or not the -- I 

18 mean, what conversation you had with Mr. Nelson we can talk 

19 about separately, but· as relates to a joint session, were you 

20 ever advised that Mrs. Nelson didn't particularly care for 

21 investments either into gaming or into liquor? 

22 A 

23 Q 

24 A 

Yes. 

Okay. What did she say in that regard? 

Just at that time she and Eric had a little 
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disagreement, that she wasn't as excited as he was for them to 

2 be involved in those types of investments. 

3 Q Okay. And did you agree with both parties that 

4 gaming or gaming and liquor investments, in this case I think 

5 it was in Mississippi, would be a riskier investment than 

6 owning passively a piece of vacant real estate, for example? 

7 A I don't think I really gave an opinion. 

8 Q All right. So it was their input to you is that 

9 what you're saying? 

10 A Yes. 

11 Q Okay. And so now having been told that they want to 

12 convert their community property as separate property and 

13 render certain assets protected away from creditors of riskier 

14 investments, what did you do to -- to put into place Lynita's 

15 and Eric's request? 

16 MR. DICKERSON: Objection to the form of the 

17 question. I believe that question is assuming facts that have 

18 not come into evidence and that's not his testimony as to -- I 

19 think what we need to first --

20 BY MR. JIMMERSON: 

21 Q 

22 Mr. Burr? 

?' -~ 

Have I -- have in any way misstated your testimony, 

THE COURT: Why don't you restate the question? I 

24 think what he said is it hasn't been developed yet; if it was 
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the intent of 

2 MR. DICKERSON: Hasn't been developed as to what the 

3 purpose 

4 THE COURT: -- to make community property to be 

5 separate property --

6 MR. DICKERSON: -- of this was. 

7 THE COURT: issue was to protect creditors, then 

8 you can explore it further, but sustained what you're --

9 BY MR. JIMMERSON: 

10 Q Did you explain to Lynita Nelson that by signing the 

II separate property agreement and then to implement that, the 

12 separate property trust, that she was relinquishing her 

13 community property interest as it relates to assets that were 

14 being placed in Eric's separate property trust as Eric was 

15 relinquishing community property interest being placed in 

16 Lynita's separate property trust? 

17 MR. DICKERSON: Object to the form of the question 

18 as leading. 

19 MR. JIMMERSON: You can answer the question. 

20 MR. DICKERSON: Oh, he can answer it? He's going to 

21 rule--

22 

23 

24 

THE COURT: Overruled. He can answer. 

MR. DICKERSON: He can answer that? 

THE COURT: Yeah, he can. 
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• • 
MR. DICKERSON: It's a leading question. 

2 THE COURT: You can answer it. 

3 THE WITNESS: Okay. This is where it gets a little 

4 tricky. The discussion of course was clear and concise about 

5 trying to protect the assets from third party creditors and 

6 from guarantees and that type of thing. And in order to 

7 accomplish that, it was my opinion this -- the property needed 

8 to be separated. So, did we discuss in detail, you know, 

9 marital property rights as to each other, we did have a 

10 discussion about that. And the property was divided equally 

11 at the time. And my advice to them was, you know, going 

12 forward they should balance the assets on a periodic basis to 

13 maintain their 50/50 ownership, because again, these were two 

14 people that were doing well in their marriage, getting along, 

15 and they were primarily focusing on outside creditors and 

16 frivolous lawsuits, that kind of thing. 

17 So -- so there wasn't a big discussion about, you 

18 know, dissolution rights and that type of thing. 

19 BY MR. JIMMERSON: 

20 Q Okay. 

21 A It was more just protecting them against third party 

22 creditors. 

23 Q All right. And was there any discussion then about 

24 whether or not the separate property trust would be confirming 
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• • 
1 or converting it from community property that existed in 1991 

2 to each party's respective separate property in 1993? 

3 A Yes. 

4 Q Okay. What was said on that topic? 

5 A Just the agreement as clear there that at that point 

6 in time they were doing an equal division of their community 

7 property into separate property with each having one-half 

8 the goal being one-half of the value in each trust. 

9 Q And the importance of that is why you had each of 

10 the parties represented by separate counsel, correct? 

11 A Yes. 

12 Q So this was one form of a post-nuptial agreement, 

13 correct? 

14 A Yes. 

15 Q Okay. And the words of the trust are pretty self-

16 explanatory, would you agree? 

17 A The trusts that were created at the same time? 

18 Q Yes. 

19 A Yes. 

20 Q Okay. That is to say that they are the trustee, 

21 they may have successor trustees, but husband has no rights, 

22 wife has no rights, to the other trust, correct? 

23 A Well, each of them remained the beneficiary of each 

24 other's trust. 
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• • 
Q Okay. But they were not in control of the operation 

2 of the trust? 

3 A But they each made -- they each were put in as their 

4 own trustee for their own trust. 

5 Q So there was -- the spouses were not trustees? 

6 A Right. 

7 Q Of the other spouse? 

8 A Right. 

9 Q Okay. Which rendered to each person exclusive 

10 control over their trust? 

I I MR. DICKERSON: We -- again, I need -- first, he's 

12 allowed to lead for some reason. 

13 THE COURT: Yeah, why don't you ask the question --

14 MR. DICKERSON: I don't understand it. 

15 THE COURT: instead of suggesting the answers on 

16 them. Why don't you ask the question what they talked about. 

17 We all know the theory of the case, but you've got to ask a 

18 more generic question. You are kind of leading him down the 

19 road, so 

20 MR. JIMMERSON: Judge, one thing I'll tell you about 

21 Mr. Burr. Like Mr. Dickerson and myself, we can't be easily 

22 led. 

23 

24 

THE COURT: Well--

MR. DICKERSON: I'd like to hear his testimony. 
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• • 
MR. JIMMERSON: He's going to respond according to 

2 the truth as he understands it. I hope that's true for all 

3 the witnesses in this case. 

4 THE COURT: I have no doubt he'll be forthright at 

5 the issues. Why don't you ask more questions and stay away 

6 from the leading nature. 

7 BY MR. JIMMERSON: 

8 Q So now let's take a look at what we'll mark as -- is 

9 that 216A? Let's mark it as 216B. This is the total 

10 amendment and restatement of the Nelson trust. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

?' -~ 

24 

MR. DICKERSON: What's that? 

MR. JIMMERSON: 216B. 

MR. DICKERSON: 216 

UNIDENTIFIED VOICE: 236, Jim. 

MR. JIMMERSON: I want to make sure -- 236. 

MR. DICKERSON: 236B. All right. 

MR. JIMMERSON: So we'll mark that 236B. 

MR. DICKERSON: Is it just the one document? 

MR. JIMMERSON: Just the one document, yes. 

MR. DICKERSON: Does it include the --

MR. JIMMERSON: Hold on. 

MR. DICKERSON: Does it include the amended 

certificate also or not? 

MR. JIMMERSON: No. Just this. 
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• • 
BY MR. JIMMERSON: 

2 Q All right. Now showing you what's been marked as 

3 proposed Exhibit 236B again from your files, is the total 

4 amendment and restatement of the Nelson Trust (indiscernible) 

5 dated July 13th, 1993; do you see that? 

6 A Yes. 

7 Q And this document is quite a bit later, February 

8 2009; do you see that? 

9 A Yes. 

10 Q (Indiscernible) get back to 1993, there it is. The 

II Nelson Trust dated July --

12 MR. DICKERSON: I think you did the wrong document, 

13 Jim. 

14 MR. JIMMERSON: Excuse me? 

15 MR. DICKERSON: I think you wanted this one first. 

16 MR. JIMMERSON: I did. 

17 MR. DICKERSON: Okay. 

18 MR. JIMMERSON: (Indiscernible) . 

19 UNIDENTIFIED VOICE: Which is 222, Jim. 

20 MR. JIMMERSON: 222? 

21 UNIDENTIFIED VOICE: Yes. 

22 MR. DICKERSON: 2-what? 

23 MR. JIMMERSON: 222. 

24 UNIDENTIFIED VOICE: 222. The Nelson Trust dated 
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July 13th, 1993. 

2 MR. DICKERSON: Oh, it's already been marked? Okay. 

3 MR. JIMMERSON: (Indiscernible), marked. 

4 UNIDENTIFIED VOICE: Should have been part of th~t 

5 packet I gave you, Bob. 

6 MR. DICKERSON: Yeah. 

7 UNIDENTIFIED VOICE: Okay. 

8 MR. JIMMERSON: Sorry, Judge. Got them out of 

9 order. 

10 BY MR. JIMMERSON: 

11 Q All right. So now we're still in 1993. Would you 

12 identify what Exhibit 222 is, the Nelson Trust? 

13 A 222 is the Nelson Trust that was created in 1993 by 

14 Lynita Nelson, as her -- as a revocable trust. 

15 MR. DICKERSON: I'm sorry, I didn't hear. 

16 Revocable? 

17 THE WITNESS: Revocable trust. 

18 MR. DICKERSON: Okay. 

19 BY MR. JIMMERSON: 

20 Q And does this document divide the assets in 

21 accordance with the separate property agreement that you had 

22 signed also in 1993? 

23 A This document was meant to receive the assets that 

24 were divided through the separate property agreement. Lynita 
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Nelson's half of the assets. 

2 Q And let me show you what's been marked as 211. This 

3 is Eric's half of this same document. 

4 UNIDENTIFIED VOICE: Bob, you should have that from 

5 last time. If not, I have a copy. 

6 MR. DICKERSON: I've got it. 

7 UNIDENTIFIED VOICE: It's not been entered yet. 

8 BY MR. JIMMERSON: 

9 Q And did you prepare a similar trust for Eric Nelson 

10 also July 2000 -- of 1993? Excuse me. 

I I A Yes. 

12 Q Proposed Exhibit 2 --

13 UNIDENTIFIED VOICE: 211. 

14 THE WITNESS: Yes. 

15 MR. JIMMERSON: And I'd move for the admission of 

16 Exhibit 211 and 222, respectively, Your Honor. 

17 MR. DICKERSON: No -- no objection, Your Honor. 

18 UNIDENTIFIED VOICE: And 210. 

19 (Whispered conversation) 

20 THE COURT: 211 be admitted without objection, along 

21 with Exhibit 222 be admitted without objection. 

22 (Plaintiff's Exhibits 211 and 222 admitted) 

23 MR. JIMMERSON: And then, Your Honor, I'd like to 

24 also move for the admission of the separate property agreement 
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we've already discussed, proposed Exhibit 210. 

2 MR. DICKERSON: No objection. 

3 THE COURT: (Indiscernible) admitted as Exhibit 210. 

4 Do you have that one? 

5 MR. JIMMERSON: That's this document, Judge. All 

6 right. 

7 (Plaintiff's Exhibit 210 admitted) 

8 BY MR. JIMMERSON: 

9 Q Now you were advised through the communication with 

10 Lynita Nelson and and Eric Nelson that he was going to 

11 invest in a gambling venture in Mississippi; is that true? 

12 A To the best of my recollection. 

13 Q Or maybe he had already invested, but that was the 

14 cause for the separate property agreement, separate property 

15 trusts? 

16 A Right. 

17 Q Okay. Now--

18 A Well, I don't think -- I'm not sure it was 

19 Mississippi, I just remember gaming, but 

20 Q Fair enough. And these parties lived with these 

21 trusts that were revocable, separate property, for about eight 

22 years until 2001 

23 

24 

MR. DICKERSON: Again--

MR. JIMMERSON: -- when they converted them to 
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1 irrevocable trusts; is that right? 

2 MR. DICKERSON: To which I'm going to object --
, 

THE COURT: Why don't you ask --~ 

4 MR. DICKERSON: to the form of the question. 

S THE COURT: Yeah. 

6 MR. DICKERSON: Because I still don't think he's 

7 been asked a proper question with respect to that separate 

8 property agreement as to what the intent was. They're 

9 ignoring that. 

10 MR. JIMMERSON: I--

11 THE COURT: I figured you'd bring it up on cross 

12 examination. 

13 MR. DICKERSON: Well then 

14 MR. JIMMERSON: I've only asked him twice --

15 MR. DICKERSON: -- I'm going to have to object to 

16 the form of the question, because 

17 THE COURT: All right. 

18 MR. DICKERSON: -- he's putting the language 

19 incorrectly. 

20 THE COURT: You want to ask him what he did next, 

21 what was the next document he prepared or 

22 

?' -~ 

24 

MR. JIMMERSON: Mr. Dickerson doesn't like Mr. 

Burr's responses. 

MR. DICKERSON: No, I do like Mr. Burr's responses, 
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but --

2 MR. JIMMERSON: I'll ask the question again. 

3 MR. DICKERSON: -- I don't like your questions that 

4 don't--

5 MR. JIMMERSON: You don't like my question --

6 MR. DICKERSON: don't characterize his response. 

7 MR. JIMMERSON: (indiscernible) . 

8 THE COURT: Okay. I don't --

9 BY MR. JIMMERSON: 

10 Q Mr. Burr, tell me what the intent was of the 

11 separate property agreement for now the third time. 

12 A The separate property agreement was to divide their 

13 assets at that point in time in equal shares to separate 

14 property. 

15 Q And attached to the -- and attached to the separate 

16 property agreement were the Schedules A's of the Eric Nelson 

17 Separate Property Trust, Schedule A, and Schedule B, of the 

18 Nelson Trust? 

19 A Yes. 

20 Q And the titles are a little different, but Nelson 

21 Trust as you and I are using the words means Lynita's Separate 

22 Property 

23 A 

24 Q 

Trust, correct? 

The trust created by Lynita, yes. 

In 1993? 
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A Yes. 

2 Q And the words Eric L. Nelson's Separate Property 

3 Trust would be Eric's? 

4 A Yes. 

5 Q So for the language we're talking about, the 

6 separate property trust of Lynita is Exhibit 222, that's the 

7 Schedule B, and Schedule A refers to the assets going to 211, 

8 the Eric Nelson Separate Property Trust? 

9 A Yes. 

10 Q Now, wha~ -- between 1993 and 2001, what were the 

II communications between yourself and Eric Nelson· and Lynita 

12 Nelson as a threesome, in other words, the two of them and you 

13 and maybe you have others to help you, but at least the three 

14 of you regarding their estate plan in that eight year time 

15 period? 

16 A I don't recall a lot of discussion that occurred. 

17 I'd have to look at my records and see when we met. I don't -

18 - it'd be unusual we went a full eight years without some type 

19 of meeting, but I don't have any recollection (indiscernible) 

20 to share with you. 

21 Q Would your general recollection understanding now 

22 it's a decade ago, even longer, be that you had met with 

23 Lynita and Eric maybe every two or three years? 

24 A Not necessarily. I'm just -- (indiscernible) each 
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1 client's different and some go a long time. We try to get 

2 them to come in on a regular basis, no more than two or three 

3 years, but I just don't have the recollection. 

4 Q All right. Well, one of the things that you 

5 indicated that the parties agreed to specifically Lynita and 

6 Eric in 1993, was that there would be, you know, a leveling 

7 off or an updating of the trusts to try to keep them roughly 

8 even, do you recall your testimony? 

9 A Yes. 

10 Q Okay. And what did you communicate to them in that 

11 regard? 

12 A Just that it would be important to, you know, 

13 periodically rebalance the trusts. 

14 Q Okay. 

15 A Because there's an unlimited marital deduction, so 

16 they have -- they could do that without any tax consequence. 

17 Q And would you explain that to the Court when you 

18 talk about unlimited marital deduction? 

19 A Well, whenever you transfer property to someone, 

20 you've got to have -- you have to worry about gift tax 

21 implications. But when you're transferring property between 

22 spouses there's an unlimited deduction for gifts or transfers 

23 made to the other spouse. 

24 Q Okay. All right. And did you -- for example, did 
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you learn from either Eric or Lynita that they changed the 

2 deeds and did the things necessary to put bank accounts in 

3 either Lynita's separate property trust, the Nelson Trust, or 

4 Eric Nelson's separate property trust? 

5 A I -- I never I don't recall learning that. 

6 Q Okay. So if if -- in other words, if they kept 

7 their money separate, she exercised the bank accounts that 

8 were only in that trust and he did nothing about it and wasn't 

9 even a signatory and vice versa, would you not know that then? 

10 In other words, that they performed the the agreement, were 

II you ever told about that between either Lynita or Eric in the 

12 years of '93 to 2001? 

13 A I know I didn't take very much care in following 

14 what happened after the separate property trust was created. 

15 I knew that they continued to use the trusts, I knew that, and 

16 that Eric, you know, was involved in gaming and that type of 

17 thing, but I don't -- I don't really have any recollection of 

18 meeting with them and talking about assets in which trust, 

19 that type of thing. 

20 

21 

22 

23 

24 

Q All right. Now, can we advance to 2001? 

A Yes. 

Q Now, from the -- I don't want to ask leading 

questions, but as I understand it, 2001 there's now a 

trust executed that are now irrevocable; is that true? 
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A Yes. 

2 Q Please tell the Court how that came about? 

3 A In 1999 Nevada passed the Nevada self-settled 

4 Spendthrift Trust Act under NRS 16 -- Section 166, which 

5 allowed for the creation of a passive protection trust and 

6 call it the Self-Settled Spendthrift Trust. And 

7 Q Hang on a second, let me get that down. 

8 A Okay. 

9 Q That's a tongue twister. Self-Settled 

10 A Self-Settled Spendthrift Trust. 

11 Q -- Spendthrift Trust? 

12 A Spendthrift. 

13 Q Spendthrift. Sounds like something that my wife 

14 needs. And what is the nature of NRS 166, the Nevada Self-

15 Settled Spendthrift Trust? 

16 A Well, until Nevada passed that Self-Settled 

17 Spendthrift Trust Act, these two trusts as revocable trusts 

18 Q 211 and 222, exhibits. 

19 A Right. Were subject to creditor attack, wherein 

20 except if they then converted them -- or -- or transferred the 

21 property from these trusts to a self-settled spendthrift 

22 trust, an asset protection trust if I can call it that; it's 

23 easier to say, asset protection trust; then, after two years 

24 have elapsed since the transfer, the assets in those trusts 
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1 should be protected from creditors. 

2 Q Okay. All right. And so by statute then there is a 

3 provision that -- that after two years and if the assets 

4 placed in a separate property, self-settled spendthrift trust 

5 or asset protection trust, would be immune from creditors, is 

6 that -- was that a federal rule or a state rule? Is that a 

7 state statute? 

8 A That's a state statute. 

9 Q Okay. Sometimes in the law we have statutes that 

10 many states pass, you know, like uniform statutes, okay; was 

11 the asset protection trust, the self-settled spendthrift trust 

12 of 1999, something that was being passed in other states as 

13 well? 

14 A Yes, we were the fourth state to pass that type of 

15 statute. 

16 Q Okay. 

17 A And since then there have been around eight other 

18 states that have passed similar close -- close statutes, 

19 basically. 

20 Q And were you involved in the lobbying efforts to get 

21 that passed? 

22 A Yes. 

23 Q I thought so. I mean, because of your advertising 

24 and your firm does the like, I would think you might be a 
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leader in this, and certainly, this would be beneficial to 

2 your practice as well_ 

3 A Yes_ 

4 Q And so Nevada was one of the leaders in the United 

5 States to take the lead in passing this type of asset 

6 protection trust; is that right? 

7 A Yes_ 

8 Q Okay_ Now, I presume therefore, without leading 

9 you, that after 1999 there's some communication between 

10 yourself, Mr_ Nelson and Lynita Nelson, about this statute; is 

II that right? 

12 A Yes_ 

13 Q Okay_ So please tell us what communications 

14 happened between you, Lynita and Eric Nelson regarding hey 

15 guys, there's a new law on the books that may be of some 

16 advantage to you? 

17 A Well, keep in mind that the dynamics between Lynita 

18 and Eric, Eric was pretty much the business guy and so, he was 

19 the one I would predominately communicate with_ 

20 Q Okay_ 

21 A And we sent letters out, communication to our 

22 clients, informing them of this opportunity to utilize this 

23 special trust and Eric and and Lynita came in I believe 

24 together and we talked about, you know, how these asset 
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1 protection trusts could be layered on top of the other trusts 

2 they'd done and in other words, and give more protection to 

3 them as a couple, as a family. 

4 Q Now, is the statute by virtue of this two year 

5 provision, is that essentially to defeat any creditors' claims 

6 of a fraudulent transfer or improper conveyance; is that the 

7 idea? 

8 A Well, you're talking about the interplay between the 

9 Fraudulent Conveyance Act and the two year statute. 

10 Q I am, yes. 

1 1 A That's meant to give a safe harbor, yes. And so if 

12 two years have elapsed, then at least my opinion is that you 

13 won't have fraudulent conveyance issues if you funded the 

14 trust and two years elapsed before someone brings an action 

15 against the trust. 

16 Q And that, your last answer brings me to the next 

17 point. Whereas in 1993 we I'm sorry, 1991 we saw the 

18 revocable trust, we didn't see a list of assets, at least in 

19 your file, we didn't see what assets, you know, they had in 

20 1991 when they had that revocable trust; do you recall that? 

21 A Yes. 

22 Q But now two years later in 1993 we do see the list 

23 of assets that are placed in each of their separate property 

24 trusts that they had, their -- an independent representation 
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about, correct? 

2 A Yes. 

3 Q All right. So when you use the word in the next 

4 last answer about funded, the key thing here to initiate the 

5 two years I presume is you have to fund the trust, I mean, you 

6 have to place whatever assets you're seeking to protect in the 

7 name of the irrevocable trust? 

8 A Yes. 

9 Q Okay. So one of the things that the parties are 

10 doing with your assistance is placing the assets they have 

11 into one of the two trusts so that all their assets aren't in 

12 one of the trusts; is that right? 

13 A Well, actually --

14 Q They're funding the trusts? 

15 A Ac~ually, Eric, because he's in real estate and very 

16 knowledgeable, had a pretty competent staff, he pretty much 

17 always wanted to be in control of the funding and do that. 

18 Q I think that's true. 

19 A So we didn't really participate much in the funding 

20 of the trust, just in advising them of -- of what they should 

21 do. 

22 Q Okay. But the point is that to make -- to begin the 

23 two year safe harbor, the trusts, each of them have to be 

24 independently funded? 
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