
1 parties going to appeal it? Probably. I think people are 

2 looking for things to go because I think this case will never 

3 end. I think I will retire, and the case will be going on. 

4 Hopefully, I'll be wrong on that, but that's my gut feeling. 

5 So I ain't stupid in that context, on that. 

6 Where there is a lot of discretion to the Court, the 

7 issue is fundamental fairness, getting all the evidence that 

8 we need out there. I do believe the Court has a lot of 

9 discretion whether to admit an expert testimony. I think, in 

10 this case, the real question is: Will these expert 

11 testimonies really help the trier of fact? 

12 I'm not sure if Mr. Rushforth would. If you're 

13 going to give me a lecture on the law, I'm not sure I need the 

14 lecture on the law, or the explanation of the law. I think 

15 the law speaks for itself. Spendthrift trusts are pretty 

16 straightforward, and I've read the statutes on that in 

17 preparation. I'm not so sure what he could add to the trier 

18 of fact. I know he's helped write it, so I do understand 

19 that, but I'm not sure what he could add from a law side that 

20 Mr. Solomon or the other attorneys can't add. If I needed 

21 some more information on the actual law, the post-trial briefs 

22 could be -- could achieve that, as well, so I'm not so sure 

23 exactly. 

24 I did not read -- so it's clear for the record, I 
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1 did not read any of the reports, I did not read any documents 

2 that were attached to the pretrial. I think that's 

3 inappropriate. They're not in evidence, there's no foundation 

4 for it, so I didn't read anything. I just read the briefs. 

5 The problem with that is Mr. Dickerson attached his 

6 report, as an attachment to his. So they're trying to keep it 

7 out, yet, they attach it to theirs, to address it on that. So 

8 I didn't read his actual reports, I just read the briefs, so 

9 the I could deal with it without looking at the reports, 

10 because I don't want to be tainted one way or the other, since 

11 all the documents were -- should not have been attached to the 

12 pretrial memo, because now they're in the record, and now they 

13 got to be stricken from the record because they're not 

14 evidentiary. The reliability and the integrity of any of 

15 those documents have not been established, so they're not of 

16 evidentiary value. So, be that as it may, that's where we're 

17 at. 

18 If I go forward, if I keep the expert witnesses out, 

19 they're going to cry foul, they didn't have a chance to do 

20 their case-in-chief. If I let them in, you guys yell foul 

21 because you didn't get a chance to cross-examine and prepare. 

22 So I'm kind of in that situation. But the fact is that I'm 

23 not really sure what Mr. Rushforth would add, but I'll hear 

24 argument on that, what he would add to the Court, to help the 
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1 trier of fact determine a key issue on that. 

2 I do understand trusts, and we have researched the 

3 law, as far as trusts. It has some impact. But we also have 

4 family/divorce law, and equity principles, as well, so be that 

5 as it may. 

6 As far as the time frames, when I looked at the time 

7 frames, I didn't give you the discovery scheduling order, I 

8 let you guys work it out by yourself. I did look at the 

9 rules, as argued by Mr. Solomon, that those rules would not 

10 apply, the 16.2, because we're in the middle of a trial that 

11 we had started, seems like decades ago, but I guess it's only 

12 years ago; that we had started this trial a while back, so it 

13 wouldn't have been because 16.2 applies to new matters on 

14 that. 

15 And with that in mind, I did read 16.2 in detail, 

16 and here's my relevant time frame that I can have the 

17 attorneys address. I saw the stip and order to allow ELN 

18 Trust to join as a necessary party was signed and filed by the 

19 parties on August 9th, 2011. We were here on October 11th, 

20 2011. I said I would start looking into scheduling a 

21 scheduling order. 

22 We came back on December 13th, 2011. Mr. Dickerson 

23 acknowledged that the ELN Trust had orally designated to him 

24 experts Garrity and Rushforth. We did not give trial dates at 
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1 that time, because we wanted parties to look at their trial 

2 calendars to see when we'd get this done, and no trial date 

3 was given. So, according to Mr. Solomon, you guys clearly 

4 knew experts, and there had been about 210 days before the 

5 trial date of July 16th. 

6 On January 31st, counsels agreed that, upon the 

7 Court's decision as to the trust's motion to dismiss the 

8 third-party complaint, then we'd set up our scheduling orders 

9 and get our trial dates all set. We came back on February 

10 23rd, 2012, when I gave my decision as to the motion to 

11 dismiss, and as to what I was going to entertain and what I 

12 wouldn't entertain, and I gave you a trial date of July 16th, 

13 2012. I wanted it in May, but some counsels had some 

14 conflicts, needed more time. Essentially, this gave everybody 

15 140 days notice of the discovery, of what would be needed for 

16 the July 16th date. 

17 And if I went by the statutory language under 16.2, 

18 if I apply that which I don't think I would in this case, 

19 just out of the time -- but it would say that, if we went by 

20 the rules, well, they would have to -- the trust would have 

21 had to file and serve its financial disclosures by October 

22 9th, based on the stipulation and order joining them. 

23 They would have had to have disclosed the identity 

24 of the rebuttal -- of their expert witnesses by January 7th. 
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1 I think you knew who their witnesses were before then, as of 

2 December. Then it would have been up to Mrs. Nelson to submit 

3 their rebuttal witnesses by March 7th, 60 days thereafter. 

4 And it would have been up to the trust to serve and disclose 

5 their expert reports by May 16th, which would have been 60 

6 days before trial. And then Ms. Nelson would have had 60 days 

7 thereafter to disclose their rebuttal expert, which, of 

8 course, would have been the day of trial. 

9 So those time frames, if I looked at the time frames 

10 by 16.2, they don't exactly fall into our time frame because 

11 of the fact that they came in late with the necessary party, 

12 so I did not really give those the hard and fast rule, because 

13 we didn't give you a scheduling order. But if we went by the 

14 rule on that, that's about the time frames that would have 

15 came. 

16 But I did not think that would be fair to the bottom 

17 line because, while the defense knew about the expert 

18 witnesses, until they get those reports, know exactly what 

19 they were going to base their testimony on, as far as the --

20 their opinions, the reasons for their opinions, the data that 

21 they relied on in forming their opinions, and exhibits they'd 

22 be using -- the qualifications, I wasn't too worried about 

23 because they could have figured that out, they knew these 

24 people before, any publications that they have. 
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1 But the real key is the defense is not in a position 

2 -- or I should say Ms. Nelson is not in a position to 

3 adequately cross-examine expert witnesses at this late date. 

4 And Mr. Solomon says, well, as a fallback would be to give 

5 them some more time. Well, I ain't going to give them more 

6 time because I ain't going to be here until I die. I'm going 

7 to get this case done. And I think Mr. Eric and Ms. Lynita 

8 need to get this case done, so I'm not inclined to say, okay, 

9 let's continue it again just for those experts, in order to 

10 get this matter going forward, so I'm just not inclined with 

11 that. 

12 Again, as to the attorney Mr. Rushforth, I'm not 

13 sure what he could add to me, to the trier of fact, to help me 

14 in this case. Mr. Garrity clearly could add information. 

15 Apparently, Mr. Garrity has been involved in this case, in the 

16 trust, and could help trace the money or help trace the 

17 property, so I do think he has some issues, maybe not as an 

18 expert, but simply as a witness on that. He did testify 

19 before. Matter of fact, when he did testify initially, it was 

20 this Court's hope to get this matter resolved, if I made some 

21 initial findings on the trust, that maybe we'll get this case 

22 done. 

23 We had Mr. Jeffrey Burr testify, and the 

24 understanding was that Ms. Nelson would not object to Mr. 
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1 Garrity being an expert witness if Mr. Jimmerson, counsel at 

2 that time, would not object to Jeffrey Burr being an expert. 

3 I did not have Jeffrey Burr as an expert witness. I don't 

4 believe we -- I don't remember if we qualified him as an 

5 expert witness. I'd have to check that out, to be honest, and 

6 I'll take argument from you guys. I don't think we did. 

7 I saw it as more of what the intent of the parties 

8 were when they set up the trust, to get an idea of what it was 

9 about. He did talk about the separate properties. So it 

10 really wasn't a trace into the property, it -- what it was to 

11 see what the parties were when they set up the trust. 

12 And Mr. Garrity testified, if I remember, as to some 

13 tax issues. I think there was a huge tax exception or 

14 wouldn't be the right word -- that you had, that you would 

15 lose, if I made the decision here, and they're worried about 

16 that it could not be transferred, so he talked about the tax 

17 considerations; and also, as far as why the value as to Mr. 

18 Nelson's business was difficult to ascertain because of the 

19 nature of the business. I did not see Mr. Garrity testifying 

20 at that time as an expert, either. I thought he was a 

21 witness, just as Attorney Burr was, so I did not consider 

22 either of them to be experts. 

23 At this time, so the parties can know -- and I'll 

24 hear argument and set up a record -- I would not be inclined 

0-09-411537-0 NELSON 7/16/12 TRANSCRIPT (SEALED) 

VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356 

16 
AAPP 2945



1 to let Mr. Rushforth in, his testimony or his report. Mr. 

2 Garrity, I would allow him to testify, not as an expert, but 

3 as a witness, since he can trace money, he knows where it came 

4 into, he's been involved with how money went to the trust. I 

5 think that is very interesting, and made it necessary to the 

6 Court to determine the nature of the property, separate or 

7 marital property, if it was community property, it he put it 

8 in the trust. Of course, he cannot put marital property in 

9 the trust; he can put his half, but not her half. So I think 

10 the tracing would be important. I'm not sure what Mr. Garrity 

11 would add as an expert anyways, beyond this, because I haven't 

12 read any of their reports. But that's where I'm at right now. 

13 I'm not sure if Ms. Nelson had any expert witnesses 

14 that we want to talk about. But that's where I'm at now. I 

15 want to give everybody a chance to kind of address those 

16 issues because I know exactly where we're at, and I want to 

17 give everybody a fair shake in this case. But I'm not 

18 inclined to continue it further because we'll never get done. 

19 So that's kind of my initial ruling and findings, 

20 but I'm glad to hear argument on those issue on that, to get a 

21 nice record, so we can move this forward, and see if you can 

22 persuade me otherwise what I need to do, but we can get this 

23 case going forward. 

24 So, Mr. Dickerson, since this was your motion, I'll 

0-09-411537-0 NELSON 7/16112 TRANSCRIPT (SEALED) 
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356 

17 
AAPP 2946



1 let you go first to address any concerns by the Court, and 

2 then we'll hear from --

3 MR. DICKERSON: Thank you, Your Honor. Mr. 

4 Karacsonyi will handle the oral argument. 

5 THE COURT: Okay. 

6 MR. KARACSONYI: Needless to say, we agree a lot 

7 with what Your Honor said; we don't have much to add. 

8 The only thing we would add is with regards to the 

9 testimony of Mr. Garrity. The -- Rule 53 is the rule of 

10 the Nevada Rules of Civil Procedure, is the rule that applies 

11 to special masters. There has been acknowledgments on both 

12 sides that Mr. Birch is going to testify here as a special 

13 master, and has been appointed by the Court as a special 

14 master. Your Honor, in your most recent -- in one of your 

15 most recent rulings, even found him to be a special master, 

16 confirmed that you had appointed him as a special master. 

17 The information they seek to elicit from Garrity, a 

18 lot of it is duplicative of what has been presented by Mr. 

19 Birch. And under Rule 53, there is a procedure for them to 

20 take, if they want, to object to the information provided to 

21 Your Honor by Mr. Birch. It says, Rule 53 (e) (1) : 

22 

23 

24 

"The master shall prepare a report upon the matter 

submitted to the master by the order of reference; 

and, if required to make findings of facts and 
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1 conclusions of law, the master shall set them forth 

2 in the report. The master shall file the report 

3 with the Clerk of the Court and in an action to be 

4 tried without a jury, unless otherwise directed by 

5 the order of reference, shall file with it a 

6 transcript of the proceedings and of the evidence 

7 and the original exhibits." 

8 Now I note that there's been at least half a dozen, 

9 maybe a dozen -- I don't know the exact number, but somewhere 

10 in that neighborhood -- reports filed by Mr. Birch throughout 

11 the course of these proceedings, regarding the source 

12 application of funds for various entities and trusts. 

13 Now, unless otherwise directed, the master shall 

14 serve a copy of the report on each party, which was done. 

15 Okay? In non-jury actions, in an action to be tried without a 

16 jury, the Court shall accept the master's findings of facts, 

17 unless clearly erroneous. 

18 "Within 10 days after being served, with notice of 

19 the filing of the report, any party may serve 

20 written objections thereto upon the other parties. 

21 Application to the Court for action upon the report 

22 and upon objections thereto shall, by motion and 

23 

24 

upon notice, as proscribed in Rule 6(b). The Court, 

after a hearing, may adopt the report or may modify 
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1 it or may reject it, in whole or in part, or may 

2 receive further evidence." 

3 If you didn't like what Mr. Birch said the first 

4 time when he filed it, your remedy was to file a motion with 

5 the Court saying that you believed the report to clearly 

6 erroneous, and ask the Court, by motion, as this rule 

7 provides, to receive further evidence; i.e., Mr. Garrity. 

8 That's not what's happened here. We agree with 

9 everything else Your Honor said. To the extent you're going 

10 to let Mr. Garrity testify, or the Court is inclined to let 

11 Mr. Garrity testify, his testimony cannot be considered to 

12 contradict that of Mr. Birch. Mr. Birch's reports have 

13 already been filed herein. The time for objection has passed, 

14 and no objections have been filed. 

15 THE COURT: Thank you. 

16 MR. SOLOMON: Thank you, Your Honor. 

17 I, obviously, don't disagree with a lot of what Your 

18 Honor put on the record. I would like to go over just a 

19 couple of points, so you understand our perspective of it. 

20 You asked us because 16.2 clearly doesn't apply, to 

21 sit down and try and work out a schedule. I had a brief 

22 conversation with Mr. Dickerson. He proposed a week before 

23 trial. I said, I have no objection to that. We never even 

24 put that in anything formal. We never agreed to any other 
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1 deadlines, simply stated. 

2 I continue -- I got documents from them last week, 

3 Your Honor, productions from them. Neither of us were 

4 following any type of scheduling order or restrictions. I got 

5 production of documents, I got a list -- I got a new name of a 

6 witness last week. Before that, I got more documents. 

7 Subpoenas went out by them, calling for production of 

8 documents, the same time these reports were being filed. Both 

9 sides knew that there was no time deadlines, so to suggest 

10 that there was is just not accurate. 

11 The fundamental fairness that Your Honor raises is 

12 an important issue. The fundamental fairness here is, in my 

13 opinion, that we're going to be severely prejudiced if we're 

14 not allowed to produce all of the evidence on the -- and have 

15 this matter decided on the merits. 

16 And what seems to me is important on their side is 

17 Your Honor has already observed they knew about our experts no 

18 later than December; it was actually earlier that we -- I 

19 advised Mr. Dickerson. But he acknowledged on the record in 

20 December that he knew who they were. He knows what the issues 

21 are. He framed the issues in his counterclaim. Those are the 

22 issues, Your Honor. 

23 We intend, primarily, to use these experts, to show 

24 that these trusts are valid, and that they were respected 
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1 within the norms of the practice of the state of Nevada. And 

2 the witnesses that we're going to call, Mr. Rushforth and Mr. 

3 Garrity, are competent and, I submit, would be helpful. You 

4 got the right standard. You have a lot of discretion here to 

5 allow these in, if you find them helpful. 

6 We're privileged to be here with a very bright 

7 judge, and we understand that. But we don't believe you 

8 practice in this area. And we all, as lawyers, have areas of 

9 law that we aren't experts in. Both of these witnesses are 

10 experts in these very types of trusts and estate planning that 

11 was employed in this case. They know what the law is, they 

12 know what the community standards are, they have investigated 

13 what the facts are. And we believe they can help prove our 

14 case and assist this Court in rendering a proper factual 

15 determination under the law, as to what the -- what these 

16 parties did and how it affects their interest in this divorce. 

17 Mr. Dickerson's pleadings alleged that these were 

18 alter egos of the parties, and these witnesses are prepared, 

19 again, to prove, elicit testimony through them, that they fit 

20 within the terms of Nevada law; they were, in fact, factually 

21 complied with in terms of complying with that law; and that 

22 Your Honor will have evidence at that point to determine 

23 whether you believe they have proved and can prove their case, 

24 that these trusts should be disregarded. 
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1 Mr. Birch, the order appointing him, says, is 

2 ordered -- he's appointed by this Court to: 

3 "_- perform a forensic accounting, intended to 

4 provide the Court with an accurate evaluation of the 

5 parties' estate." 

6 That's what he did. Mr. Garrity is not doing that. 

7 And in fact, Mr. Garrity, they simply accepted Mr. Birch's 

8 report and listing of what the assets were and what he thought 

9 the values are. What Mr. Garrity does is trace the assets, to 

10 show the Court the flow of the same, starting from when he was 

11 able to develop the record. 

12 Our case, by way of preview, will start with the 

13 separate property agreement. It will carry forward from that 

14 point to demonstrate that the parties intentionally kept their 

15 assets separate, and that that remained so through the point 

16 of time when they established, in 2001, the self-settled 

17 spendthrift trust; and that, even after that point, there was 

18 a concerted effort by the parties to keep their assets 

19 separate, and in fact, it was done. 

20 The testimony will also show that the parties did 

21 what was required by the law each step of the way, in order to 

22 preserve the separateness of their property; and that, despite 

23 the claim of the opposite side of this courtroom, in fact, 

24 those assets were preserved as separate property, and no 

0-09-411537-0 NELSON 7/16/12 TRANSCRIPT (SEALED) 
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356 

23 
AAPP 2952



1 community property is contained with Eric's self-settled 

2 spendthrift trust, and it has been operated under the law and 

3 community standards, in terms of how a trust is supposed to 

4 operate; and, therefore, it cannot be the alter ego. 

5 NRS 50.275 sets a very low threshold for 

6 admissibility of expert testimony, as Your Honor knows. 

7 Simply, will it assist the trier of fact in understanding or 

8 determining a fact issue? 

9 In a bench trial, which this is, these type of 

10 motions in limine are almost never granted, Your Honor. And 

11 the reason is you can simply sustain an objection to a 

12 question as it's asked, point by point, if you believe it's 

13 not going to be helpful to you or is beyond the competency or 

14 otherwise inadmissible, and you can simply disregard anything 

15 you don't believe, or you don't think you need help on, you'd 

16 rather look at it yourself. This is not a jury trial, where 

17 you need to a motion in limine. 

18 Their motion in limine grounds were that somehow we 

19 were late. And I think we clearly were not late. They had 

20 the opportunity to depose both of these witnesses, since at 

21 least December, when Mr. Dickerson acknowledged them. They 

22 had the ability to send interrogatories out, asking what these 

23 guys are going to do. They discovered the same records that 

24 my experts looked at and are basing their opinion on. They 
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1 knew what the issues were, they framed the issues in their own 

2 pleading. Yet, now they're claiming surprise and unfairness, 

3 we're not ready, we didn't know what they were going to say? 

4 Gee, that would have been real hard to guess that my experts 

5 were going to say what I just represented. 

6 Experts are allowed in Nevada to testify on mixed 

7 questions of fact and law, and even on the ultimate issue, and 

8 that's expressly set forth at NRS 50.295. It is extremely 

9 common, Your Honor, for lawyers who are experts in trusts and 

10 estate matters to testify as experts within that field before 

11 a court of law, in order to, not only explain what the law is 

12 in their technical area, but to help the Court apply it. 

13 There is a Nevada Supreme Court case on this, which 

14 I happened to be in. It was The Matter of the Estate of John 

15 w. Bowles, it's at 120 Nev. 990, in 2004. In that case, the 

16 American Cancer Society was taking the position that the 

17 executors/trustees' commissions were unreasonable, even though 

18 they had been set under their traditional five percent rule 

19 that pertained at that time. 

20 Mr. Gardner Joli, who was a long-term trust and 

21 estate lawyer, was allowed to testify, not only on his review 

22 of what the lawyers had done, to try and justify their fee, 

23 but also on the application of what he saw under the rules and 

24 Nevada law. In fact, I'm quoting from the Court's decision; 
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1 I'll just give one sentence of it: "He" -- he, meaning Joli. 

2 "He finally concluded that Kyle & Kyle's fee 

3 agreement in this matter was unreasonable under the 

4 applicable statutory provisions and Nevada Supreme 

5 Court Rules, NRS 150.060, and Supreme Court Rule 

6 155." 

7 We cited other cases, Your Honor, where courts have 

8 done and allowed the same thing, one of which is going to be a 

9 hugely important case for Your Honor to read. And this case 

10 is called In Re Marriage of Lund, it's at 94 Cal. Rptr. 3d 84, 

11 it's a Cal. App. 2009 case. For the purposes of this hearing, 

12 their estate planning lawyers were allowed to provide an 

13 opinion on whether certain estate planning documents had the 

14 effect of transmuting key immunity property into separate 

15 property, under the law. 

16 Now that case cites another case, and both of those 

17 we're going to provide to the Court because they're hugely 

18 relevant on the issue that you're going to have to decide in 

19 this case, and that is whether the separate property 

20 agreement, the 1993 separate property agreement, can be used -

21 - as the other side says, it's only binding with respect to 

22 creditors and asset protection, but it's not binding on this 

23 Court with respect to division of property because that case 

24 and another case that's cited there say you can't have it both 
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1 ways, and it's not permissible, and you can't even allow parol 

2 evidence on that issue. It is what it is under that separate 

3 property agreement, or in that case, a community property 

4 agreement. 

5 We cited several other cases, Rio Grande Valley Gas 

6 Company v. City of Edinburg, at 59 S.W.3d 199 (Tex. App. 

7 2009). There, estate planning attorneys were called --

8 allowed to give opinion on the effect of corporate structures 

9 and how they worked on the issue of whether they were being 

10 used as the alter egos of each other and other entities. 

11 There is no question in this case, whether or not he 

12 started off that way, Mr. Burr, in his testimony, got into a 

13 lot of Nevada law and how it applied. And I know that he left 

14 this Court with an impression that I don't think is accurate. 

15 And I took his examination on two days of depositions, and 

16 think I can bring him back on the stand to explain what he 

17 tried to tell the Court, what he meant and didn't mean. 

18 Because, frankly, when he veered into issues of law and was 

19 asked these things, he was not clear. And I submit he wasn't 

20 asked the proper questions; and, when he is asked the proper 

21 questions, comes out with the proper answers. 

22 Mr. Rushforth is certainly able to do that and to 

23 clarify what Mr. Burr had to say and how it works with respect 

24 to the practice of estate planning, and the tools that one 
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1 uses in estate planning for asset protection, and what the 

2 consequences of using those various state structures are. And 

3 that's the purpose of him. 

4 He can, I think, assist this Court in understanding 

5 how these estate planning tools work and what they're intended 

6 to do, and what they're intended not to do, and how they apply 

7 in this case, based on the facts. This Court can regard or 

8 disregard this testimony as it's elicited, and you can sustain 

9 objections if you think any of the questions I'm asking him 

10 are invading your province, which you're capable and want to 

11 do yourself, and that's fine. 

12 Expert reports are not admissible. We have no 

13 intent to admit these reports, that was never our intent. The 

14 intent was to get them out as fast as we could. It was very 

15 difficult to do under the factual circumstances of this case. 

16 And Mr. Garrity can sit and explain what he had to do to be 

17 able to put this together. It took many, many, many months to 

18 do this. And part of the problem, of course, was we couldn't 

19 get him paid, couldn't get him the retainer that he wanted. 

20 Again, Your Honor, you've got the touchstone, and 

21 that's fundamental fairness. The fundamental fairness in this 

22 case tips the scales to allowing us a fair and full 

23 opportunity to present our case on the merits. There is 

24 nothing that's been done to the other side that they didn't do 
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1 to themselves by their own inaction. And it would be simply 

2 unfair to our side of this case if we are not permitted to 

3 call these witnesses to present our case. 

4 You wanted a tracing. You mentioned at least 10 

5 times since I've been involved in this case that you wanted 

6 the tracing. They knew you wanted the tracing. They finally, 

7 at the end of the day -- and I don't know why they waited so 

8 long -- asked this Court to appoint Mr. Birch to do that. And 

9 Your Honor recently ruled that it was too late because that 

10 was going to delay the trial to get him started on that. But 

11 if you recall our response, we said, we've been having Garrity 

12 work on this for months, and we assumed they've been doing 

13 this. Why are they now trying to get somebody else to do it? 

14 That's part of their burden. 

15 Our position is, once we establish the separate 

16 property agreements, burden shifts to them to show that this 

17 isn't separate property anymore. They've got the obligation 

18 to do that. And to a large extent, our witnesses are going to 

19 dispel anything they try and present in that regard. Again, 

20 fundamental fairness that we be allowed to do that. 

21 I don't want to continue this trial, I'm ready to 

22 go, Your Honor. My client is ready to go, our witnesses are 

23 ready to go. The last thing we want to do is continue this 

24 trial. But this issue is so important that I threw in that 
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1 counter-motion to say, if you're inclined at all to buy their 

2 argument that somehow they've been opportuned [sic] upon, we 

3 haven't seen any of their expert reports. We haven't seen a 

4 witness list, we haven't seen an exhibit list, Your Honor, we 

5 haven't seen a pretrial memorandum from them; we haven't seen 

6 any of that stuff from them. It's okay to trial-ambush us, 

7 but boy, the standard works the opposite way when they think 

8 they can get some "gotcha" out of it. 

9 They sat by and watched, knowing that we were 

10 working on this, for months, because we said it every 

11 pleading. They knew the Court just awarded us money to pay to 

12 these experts. And they didn't do anything about that, they 

13 let us spend that money. They let the experts work on this, 

14 incur all those charges, get it done as quick as we can. And 

15 after it's done, they first raise the objection. 

16 And they don't even tell Your Honor that, 

17 immediately, I called Mr. Dickerson and said, I know this is 

18 later than I wanted it, I've been pushing, pushing, pushing, 

19 but I will stipulate to let you take depositions right now, if 

20 you want to. He said, I'll think about it, wrote me the next 

21 day and said, nope, we're going to say it's too late. 

22 They made their own bed, Your Honor. It's not fair 

23 to us. Fundamental fairness is that we be able to call these 

24 witnesses and allow the Court to rule on the questions as 
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1 they're asked. You're the one who ultimately has to decide 

2 whether or not they're going to help you. Thank you. 

3 THE COURT: All right. Rebuttal, please? 

4 MR. KARACSONYI: I don't know what the --

5 MS. FORSBERG: Your Honor, I had a couple of things 

6 before we go on. Sorry. 

7 THE COURT: All right. 

8 MR. KARACSONYI: Oh, sorry. 

9 MR. DICKERSON: Just a couple of quick things. 

10 As you know, Your Honor, I am the last attorney 

11 involved in this, the most new one on this panel in this case. 

12 So, of course, with that being said, I probably had the last 

13 review with new eyes of all that trial period that you went 

14 through. I probably reviewed all the video transcript most 

15 recently than anybody here because I am the last one in. So a 

16 couple of issues that just struck me. 

17 On August 31st, if you recall, Mr. Jimmerson filed a 

18 motion in limine for their expert Jolla Awanay. But what 

19 happened? You let him in, but you said he can't -- he can 

20 come in as an expert -- which he has no other role here; he 

21 has no role. He didn't work on anybody's books, so he could 

22 even testify that way. But you allowed him, said that he 

23 could. 

24 He hasn't testified yet because they haven't gotten 
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1 to their case-in-chief, if you recall, because it morphed to a 

2 settlement conference. It pretty much morphed to a big 

3 settlement conference, as you know, from my review of it all. 

4 So you allowed that, but you said his report couldn't come in. 

5 That was on the day of trial, August 31st, if you recall. So 

6 it seems like this unfairness is happening on that side. They 

7 wanted theirs, and you allowed it, but now they don't want the 

8 trust to have theirs? It just doesn't seem fair, Your Honor, 

9 in any way. 

10 The other issue, though, is, after reviewing it all, 

111 think Mr. Solomon covered it, but td reiterate it, if Mr. 

12 Burr only testified to how these parties entered their --

13 entered a trust, I would agree with that total assessment that 

14 you made of it, except for he didn't. His testimony went way 

15 afield of saying what you could do with trusts, how trusts 

16 work legally, and how the law applies. So it seems that it 

17 would even be a rebuttal witness against what he had already 

18 testified. 

19 So that would be my only two points, Your Honor: 

20 That you allowed them to have theirs on the day of trial on 

21 the motion in limine by him, but you just excluded the report. 

22 I think it should be treated fairly, it should be treated the 

23 same. 

24 THE COURT: Very good. Rebuttal, Counsel? 
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1 MR. KARACSONYI: Thank you, Your Honor. 

2 I don't know -- I don't know whether they've swayed 

3 you or not, Your Honor. But either way, we'd need to -- there 

4 are some things that need to be addressed. 

5 First of all, the timeliness issue, under no set of 

6 circumstances could they have honestly believed that it was 

7 all right to give your expert report 17 days before trial and 

8 seven days before trial. Mr. Solomon, Mr. Luszeck, Ms. 

9 Forsberg are accomplished enough attorneys to know that, even 

10 under non-family law cases, in other civil matters, non-

11 domestic civil matters, everybody has at least 30 days for 

12 rebuttal. In family court, it's 60 days. There is no way 

13 they could think this was all right. 

14 Now what they acknowledge in their motion is, you 

15 know what, we could have done this, had we gotten your 

16 permission. The rule provides: 

17 "The Court, upon good cause shown or by stipulation 

18 of the parties, may extend the deadline for exchange 

19 of the experts' reports or relieve a party of the 

20 duty to prepare a report in an appropriate case." 

21 They point that out to Your Honor as a reason to 

22 grant -- to allow these witnesses to testify right now. You 

23 knew the rule was there, you're charged with knowledge of it. 

24 You could have filed the motion. Now is not the time to argue 
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1 that these -- that we should be relieved of our duties. 

2 Seventeen days and seven days is simply not enough. 

3 Now they argue, well, we offered you the opportunity 

4 to depose them. About what? What are we going to talk to 

5 them about, the weather? I mean, we have their names, their 

6 names and their addresses. We have nothing to say what their 

7 information is going to be. 

8 Now they want to charge us with the duty of serving 

9 discovery to find out what it's going to be. Let me ask --

10 let me tell you how those discovery responses are responded 

11 to. Objection, work product, you'll get a written report; 

12 objection, work product, call him in for a deposition, start 

13 asking him what he's going to testify; work product, we 

14 haven't -- we're not done with it. Okay? There was no way we 

15 could have deposed these people. 

16 Are they going to argue that we were expected to 

17 depose them in the 17 days and seven days before trial? Those 

18 are full days, Your Honor, not judicial days; there was a 

19 holiday there, too, July 4th. When we're preparing thousands 

20 of pages of documents? It's just simply not possible. 

21 This argument they make that they couldn't pay their 

22 costs. They never needed permission before to pay costs and 

23 fees, including all of Mr. Jimmerson's fees or actually, 

24 not all of them, but a good portion of them. We have checks 
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1 to back that out. The trust expressly provides that the 

2 investment trustee, Mr. Nelson, is entitled to employ and 

3 compensate attorneys. 

4 You know, Mr. Nelson never really thought he needed 

5 much permission from this Court for anything. If you recall, 

6 he did lots of transactions, never once with permission. But 

7 in an abundance of caution, he just felt this one time, this 

8 one time, he needed permission to pay experts, to pay his 

9 attorneys' fees? This argument is almost laughable. 

10 Even if that was a concern, whose fault is it that 

11 you waited nearly seven months to file the motion requesting 

12 the fees and costs. You had this expert, by your own 

13 admission, both experts hired in 2011. Here comes March 7th, 

14 2012, you're just filing your motion. You were made a party 

15 August 19th, 2011. You voluntarily appeared in this action. 

16 You had all your you had everything in order. You're not 

17 trying to ambush us? It's been 10 months. 

18 As the Court expressly found in one of its recent 

19 orders, the motion to pay attorneys' fees and costs was 

20 denied. You didn't give them permission to do anything, they 

21 didn't need the permission. You also found that they had 

22 plenty of fees and costs to pay for that. 

23 In fact, Judge, let's tie this together. You had 

24 the money, you found 400,000 to buy the Wyoming property that 
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1 we came in here screaming and yelling about, in on January 

2 2012; yet, your experts, who you retained in 2011, you 

3 couldn't find any money for it, it just wasn't there, needed 

4 the Court's permission. Didn't need the Court's permission to 

5 go buy a four-hundred-thousand-dollar piece of property and do 

6 a seven-hundred-thousand-dollar note, but needed permission to 

7 pay your experts? 

8 Now what about the experts? Rushforth. Testimony 

9 by experts. They cite you the rule, but it's like they gloss 

10 over it. He said, if the testimony -- it's real plain, Your 

11 Honor. NRCP 50, real low standard. If it will help you 

12 ascertain the facts. Okay? NRS, testimony by experts. 

13 "If scientific, technical, or other specialized 

14 knowledge will assist the trier of fact to 

15 understand the evidence, or determine a fact in 

16 issue, a witness qualified as an expert by special 

17 knowledge, skill, experience, training, or education 

18 may testify to matters within the scope of such 

19 knowledge." 

20 They said, well, in their report, you know, we just 

21 make this blanket statement that Mr. Rushforth is going to 

22 testify about the law. I didn't know Mr. Rushforth was 

23 qualified in any other area but the law. I've looked over his 

24 CV. In fact, I'll tell you what it says, just in the opening 
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1 line. It says here: 

2 "Layne T. Rushforth is an attorney, who focuses his 

3 practice in matters involving estate planning, 

4 business planning, trust administration, and 

5 probate." 

6 I don't see that he's a forensic accountant. What 

7 can he -- what facts can he help you to understand? The only 

8 thing he can testify about is the law. Needless to say, he's 

9 not listed -- he doesn't list in his practice areas his 

10 specialty is family law. We are sitting, or appearing today 

11 in a domestic relations court. This is a divorce action. 

12 Yet, Mr. Rushforth doesn't even list domestic relations as an 

13 area of specialty. What special knowledge then does he have? 

14 Now we did attach the report. And the reason we 

15 attached the report is because, if we didn't attach the 

16 report, we felt that the other side would say we didn't 

17 present you with adequate information to consider the issue. 

18 We apologize for that. We were -- we had contemplated not 

19 attaching the report. But we ultimately attached the report 

20 because we felt that we had to present to you exactly what it 

21 was that we were trying to exclude, and you had to have all 

22 the facts before you. 

23 THE COURT: For the record, I didn't read it, the 

24 reports, at all. 
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1 MR. KARACSONYI: In the document, we purposely only 

2 listed one portion of the report: The opinion requested. 

3 There was five portions, this is all you need to know. 

4 »1 am sending this letter to express my opinions as 

5 an expert witness with respect to the following 

6 questions: Do the separate property agreement and 

7 separate property trust signed by Eric and Lynita 

8 Nelson in 1993 affect their property interests, both 

9 as to the claims of their creditors and as to their 

10 rights between themselves in a divorce proceeding?» 

11 I find it so ironic that they have pounded this drum 

12 this whole time about the case law, Judge. The case law says 

13 that a witness cannot give an opinion as to the character of 

14 property; that a witness' opinion about the character of 

15 property should not be considered by the Court. But hey, wait 

16 a sec, maybe our party can't, but let's just circumvent the 

17 rule. Here's our expert, who's going to tell you the law and 

18 the character of property. You can't have it both ways. 

19 I find it ironic, too, Your Honor -- and I'm going 

20 to state this objection generally, for today and for the rest 

21 of this proceeding -- that the Eric L. Nelson Nevada Trust is 

22 here arguing about the separate property agreement. The Eric 

23 L. Nelson Nevada Trust has no interest in the separate 

24 property agreement. It was not a party to the separate 
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1 property agreement, and it is not a third-party beneficiary. 

2 It is well settled, under basic contract law 101, 

3 and the rules and the laws of every state in this country, 

4 that, in order to sue on a contract, you have to be either in 

5 privity or an intended third-party beneficiary. The law of 

6 this state is clear on that point. 

7 "It is axiomatic that a party does not have standing 

8 to sue on a contract unless he or she is a party to 

9 the contract or an intended third-party 

10 beneficiary." 

11 Hartford Fire Insurance v. Trustee of Construction 

12 Industrial, 125 Nev. 16, quote: 

13 "To obtain third-party beneficiary status, there 

14 must clearly appear a promise or an intent to 

15 benefit the third party; and, ultimately, it must be 

16 shown that the third party's reliance thereon is 

17 foreseeable." 

18 Lift Seat v. Tracy Inventory Company. 

19 The ELN Trust didn't even exist until 2001. It 

20 would have been impossible for them to be an intended third-

21 party beneficiary. In fact, under the terms of the agreement, 

22 Paragraph 7, no irrevocable trust could be a third-party 

23 beneficiary because the agreement is only -- the only trusts 

24 that don't violate the terms of the agreement are revocable 
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1 trusts. 

2 So, for them to want to call Mr. Rushforth on 

3 matters that don't affect them and they don't have standing on 

4 is not allowed, it's not permissible. They can't address 

5 anything pre-2001. They just don't have an interest in the 

6 subject matter at those points in time. There's two people 

7 that do have an interest in the subject matter at that point 

8 in time and that were present; that's Eric and Lynita Nelson. 

9 Mr. Nelson has already stated his position with respect to 

10 that separate property agreement. 

11 They say that we -- that Mr. Burr was presented as 

12 an expert, that you allowed him to testify about issues of the 

13 law. But guess what? You're the only one that's presented a 

14 case. You called Mr. Burr. 

15 It's funny. Ms. Forsberg said that she was probably 

16 the last person to look over the testimony. I'm pretty sure 

17 I'm the last person that looked over the prior court 

18 proceedings. The prior court proceedings show clearly that it 

19 was Mr. Jimmerson, Mr. Nelson's attorney, who enlisted 

20 elicited testimony from Mr. Burr about the intent of the 

21 agreement, about the what the Judge -- what the Court could 

22 do under Nevada law. You elicited the testimony. You can't 

23 now take it back. You want to rebut your own elicited 

24 testimony? 
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1 Now the other things in Mr. Rushforth's report, his 

2 next area is: 

3 "Does the trust agreement for the Eric L. Nelson 

4 Nevada Trust, May 30th, 2001, create a valid self-

5 settled spendthrift trust, sometimes referred to as 

6 an 'asset protection trust,' under Nevada law?" 

7 That's a question of law. The Court decides that. 

8 "If Eric's separate property trust is valid, what is 

9 the status of separate property that was transferred 

10 to it?" 

11 Again, an area of law. 

12 "Is it possible for property in Eric's separate 

13 property trust to become classified as community 

14 property?" 

15 The law determines that. 

16 "What is the status of community property, if any, 

17 that was transferred to the trust?" 

18 Again, these are all legal questions. There is 

19 nothing in here about doing any kind of factual inquiry. 

20 We have cited propositions that directly support our 

21 position. I'm sure the Court has gone over them. There's a 

22 plethora of evidence. McCormick on Evidence says all courts 

23 exclude such extreme conclusory expressions. 

24 In Downer v. Brown Mat, the Court -- the Court went 
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1. on to -- or In Re Initial Public Offering Securities, 174 

2 F.Supp. 2nd 61 that we cited, the Southern District of New 

3 York cited every single federal appeals 'court as adopting this 

4 rule. What happens is that: 

5 "The calling of lawyers as expert witnesses to give 

6 opinions as to the application of the law to 

7 particular facts usurps the duty of the trial court 

8 to instruct the jury on the law as applicable to the 

9 facts, and results in no more than a modern-day 

10 trial by oath." 

11 That's exactly what it is. They're going to get up 

12 there and say, we interpret the law this way. Are we to hire 

13 three rebuttal experts on the law and say, wait, we outweigh 

14 you three to one, we have three lawyers who are willing to 

15 support our reading of the law? No, that's not how it works. 

16 It's just not allowed. 

17 Now what they cite to you, it's interesting, and 

18 they tell you they're important cases. I read the cases. Let 

19 me tell you about what happened in Lund. In Lund, the case 

20 they tell you is really germane to this argument, Lund, they 

21 never actually reach the issue of whether or not the experts 

22 could testify about the law. The reason they never reach the 

23 issue is because -- just because in the lower court, both 

24 sides just went out and hired an expert on the law. Nobody 
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1 objected, nobody said anything. 

2 For them to cite that as a piece of -- as a common 

3 law case that supports their position is frivolous. That's 

4 like me going out and finding some facts, a factual recitation 

5 from the Nevada Supreme Court, and saying, look, Judge, they 

6 did that in the trial court there, that supports my position. 

7 You have to have holdings. 

8 Now they obviously -- if you look at their -- if you 

9 look at their brief, they obviously searched wide and far. 

10 They've got a Texas case, I think a Massachusetts or --

11 Massachusetts or Maine case that the citation is incorrect 

12 because it couldn't be found. Maybe, perhaps, it's -- you 

13 know, I don't know, our system -- our research system. I'm 

14 not saying it was intentional or anything like that. 

15 They have the Texas case. It's interesting. The 

16 Texas case they cite to you, Judge, clearly states -- hold it, 

17 Judge. One second. 

18 (Pause in proceedings.) 

19 MR. KARACSONYI: I apologize. The Court's 

20 indulgence -- oh, here it is. It's interesting. It does 

21 state one rule of law in that case about this issue, it really 

22 does. It says: 

23 

24 

"An expert may not give an opinion regarding a 

question of law because such issues are not for the 
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1 fact-finder to determine." 

2 Cite one case that says, I can put an expert up 

3 there, and the expert can help advise the Court about the law. 

4 They haven't cited that case because it doesn't exist. It 

5 does exist in some international contexts, we've seen that; 

6 those cases are out there. But in this context, it doesn't 

7 exist, and that's why they haven't cited it. 

8 Gardner Joli gave testimony in bolds [sic] about 

9 what the -~ about what's the reasonable fee, which is a --

10 based on the work that was performed, okay, about the facts of 

11 the case, and what his opinion was of a reasonable fee. We 

12 know, under -- under attorneys' fees cases, the Court has to 

13 consider whether the fee was reasonable, and attorneys 

14 typically call other attorneys to say whether that's a 

15 reasonable fee in the community. But they don't call them to 

16 apply the law. 

17 What has happened in this case is somewhat tragic. 

18 I did go over that testimony. I went over that testimony, and 

19 that testimony proves to you conclusively that everything 

20 these parties had was community property. But that wasn't 

21 good enough because the Court wasn't going to take Eric 

22 Nelson's settlement offers and make them its rUling. 

23 So, instead, what he did is this complete about-

24 face. And now what they're trying to do here, and what's 
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1 going to happen here is they're going to try to negate six 

2 days of testimony. They're not able to do that; judicial 

3 estoppel will apply to prevent them from doing that, and we'll 

4 get into it. 

5 But the Court had this issue exactly right, when we 

6 walked in here today. The analysis was spot-on. And like you 

7 said, there's no reason for these witnesses to be able to 

8 testify. The only thing that these witnesses could offer is 

9 neither of these witnesses have any personal knowledge of the 

10 facts or any -- can offer anything to the Court factually. So 

11 we would -- we would request that the Court enter its order, 

12 in accordance with what was stated today, except for the part 

13 about letting Garrity contradict the testimony of Mr. Birch. 

14 MR. SOLOMON: Your Honor, can I be heard just on a 

15 couple of matters? He raised a lot of the matters there --

16 THE COURT: I'll give you a little bit of rebuttal, 

17 but then I'll give you a chance to respond. I don't want this 

18 to go on forever, but since there are so many issues, I will 

19 give you that, so there's a clear record, because it's --

20 MR. SOLOMON: I appreciate it, Your Honor. And I'm 

21 not going to repeat, or try not to repeat what I said, but 

22 just with respect to some of the statements he made. 

23 First of all, Your Honor, your order he 

24 represented that your order did not deal with the issue of 
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1 payment to our experts in this case, but it clearly did. In 

2 fact, you further ordered that the ELN Trust is directed to 

3 pay the sum of $40,000 towards the expert witness fees. 

4 THE COURT: For the record, that's a June 5th, 2012 

5 order--

6 MR. SOLOMON: Yes. 

7 THE COURT: -- by the Court, just for the record. 

8 MR. SOLOMON: Yes, it is, Your Honor. So you know, 

9 that comment that we were outside the order, I don't know 

10 where that came from. 

11 There is no reasons they couldn't have asked 

12 interrogatories and taken the depositions of these people. 

13 Once you designate witnesses, experts as experts and not and 

14 consultants, their entire file is open to you, and they were 

15 designated as such. So to say that they couldn't have used 

16 that device is simply incorrect. 

17 He also said that the law in Nevada prohibits 

18 opinion on whether property is community or otherwise. What 

19 those cases say is lay opinion, and this is expert opinion. 

20 So those also don't apply. 

21 Then to say that we don't have the right to talk 

22 about what happened in the separate property agreement as it 

23 affects our case? We're not suing on that contract, Your 

24 Honor. I agree with that. We don't have standing to sue on 
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1 it as the trust. 

2 But we certainly have an interest in showing the 

3 Court that the property that was funded into our trust in 

4 2001, where it originated, and the character of the property; 

5 that it wasn't community property that was put into that trust 

6 without her knowledge and consent. That's what we're going to 

7 prove, that's what we're going to have testimony on, and 

8 that's going to establish that the community -- I'm sorry 

9 that the separate property coming into our trust is, in fact, 

10 that. So it's an extremely relevant issue to us. And we have 

11 the standing and the ability to show that, and intend to do 

12 so. 

13 I have read -- I may not have been the last to read, 

14 but I don't care. I read Mr. Dickerson -- I'm sorry -- Mr. 

15 Burr's testimony, and I told the Court right at the beginning 

16 of this case that I need to clean that up. And both trial 

17 attorneys and they're fine attorneys, I respect Mr. 

18 Jimmerson and Mr. Dickerson very, very much. They both 

19 weighed in to the issues of law with respect to how these 

20 things work and what the law is. And that's because you 

21 can't do it in a vacuum, you can't. In order to understand 

22 what the parties did, you have to understand why they did it 

23 and what the parameters of the law is. And that's 

24 permissible. It's done all the time. 
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1 It's the -- counsel is correct. I can't bring a 

2 witness up here to say, Your Honor, I want you to know, NRS 

3 dah, dah, dah says dah, dah, dah, if that's the purpose of his 

4 testimony. Everybody agrees that can't be done. But what he 

5 can say is Kyle & Kyle did this work, and they were awarded 

6 fees under this community standard of five percent, but in my 

7 opinion, NRS 155 or 157.035, and Supreme Court Rule 155 should 

8 have been the applicable law; and, under that law, he's not 

9 entitled to that fee because, and analyze it, and help the 

10 Court with the facts. That's done all the time, and that's 

11 what we propose to do here. 

12 And again, it's a question-by-question issue. If 

13 Your Honor doesn't want to hear the answer to the question, or 

14 you think we've invaded something, you'll rule at that point, 

15 and we'll move on. But to wholesale keep it out on that type 

16 of ground is simply not the law, and deprives us of the 

17 ability to present our case, and we believe will deprive the 

18 Court of the ability to help understand how to de'al with some 

19 of the factual issues that you're going to have to make 

20 decisions on. And so, for that reason, Your Honor, we again 

21 request to be allowed to recall these witnesses. 

22 

23 

24 

THE COURT: Well 

MR. KARACSONYI: Just real briefly, to --

THE COURT: It's your motion, so I'll'give you the 
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1 last word. It's your motion, so you'll get the last word. 

2 MR. KARACSONYI: To protect my integrity, I said 

3 that the Court found that it specifically denied their motion 

4 for attorneys' fees and costs, effectively denied it. Okay? 

5 I'm looking at the order from this Court, entered July 11th, 

6 2012. It was prepared by the Court, actually. Page 3. 

7 THE COURT: I think I prepared a lot of orders the 

8 last couple of weeks. 

9 MR. KARACSONYI: Yeah. 

10 "The Court further finds that, as to the ELN Trust's 

11 requests to provide language in the order stating 

12 that the Court granted, in part, its motion for 

13 attorneys' fees and costs, this language does not 

14 need to be included, and has been rendered moot by 

15 the Court's subsequent order, issued on June 5th, 

16 2012, which directed that the ELN Trust could not 

17 utilize the enjoined funds to pay its attorneys' 

18 fees and costs and expert fees and costs, thereby 

19 effectively denying the ELN Trust's motion." 

20 Again, Judge, they cite to you a few cases where the 

21 holding the issue of whether a Judge whether a party can 

22 -- whether an attorney can be called to testify about the law, 

23 they don't even reach that issue. I challenge them again, 

24 show you a case. 
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1 We've cited treatises, we've cited cases from around 

2 the country saying that every court holds this way. He hasn't 

3 cited a single ca~e that says you can call an expert about the 

4 law. Now he wants you to believe that he can call an expert 

5 to apply the facts to the law. 

6 You have that opportunity, you have that opportunity 

7 in your pretrial memorandum, if it doesn't get stricken for 

8 inappropriately putting in a report that shouldn't belong 

9 there. You have that opportunity in opening arguments and 

10 closing. You have that opportunity by -- via a trial brief. 

11 But the Court's job is to apply the facts to the law that are 

12 -- that have been found. 

13 It's interesting, when we were here, in their 

14 motion, they say -- they talk about how we made this frivolous 

15 argument under Chapter 78, that Chapter 78 should apply to 

16 alter ego determinations for self-settled spendthrift trusts. 

17 We obviously don't agree that it was frivolous. 

18 In fact, the trust statutes that they're going to --

19 or the alter ego statutes that they're going to rely on were 

20 actually passed nine years after -- or eight years after these 

21 trusts were created. Prior to that, the only standard you 

22 would have had is Chapter 78, and we still think it's 

23 applicable. 

24 But they talk about the frivolous argument. Did we 
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1 have an -- did we have an opportunity to call an expert? 

2 Surely, you can decide that as a matter of law. In fact, they 

3 said you did decide it as a matter of law. I don't recall us 

4 having the opportunity or an y rule of law that would allow us 

5 the opportunity to call in an expert witness to tell you 

6 whether Chapter 78 applies. 

7 It was fine when you made that finding without any 

8 expert assistance. Now what they want to do, says there right 

9 there in Mr. Rushforth's report, he wants to come in here and 

10 tell you the standard to apply to alter egos and self-settled 

11 spendthrift trusts. They know that's not the law, it's not 

12 permissible, and the Court shouldn't allow it here. 

13 THE COURT: Thank you. As far as -- and I won't 

14 hear any more arguments. As far as, the Court appreciates 

15 both counsels, and I want to give you some direction on that. 

16 Again, I'm still at the point I'm not sure what Mr. 

17 Rushforth would add to this Court. I do know I do not 

18 practice trust law, but I do my research, I'm prepared. I 

19 don't see those issues as being a matter of his testimony 

20 would help me as a trier of fact, to make determinations. 

21 The nature of that property will be key, of course, 

22 if it's separate and community. I know they've had the 

23 separate property agreements, I know all of that from the 

24 testimony. So I still don't see how Mr. Rushforth would add 
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1 to the Court as a trier of fact in determining a fact that 

2 would be important to the Court in its decision. 

3 I've got very competent counsel. Mr. Solomon is 

4 very well versed on the issue of -- I imagine that's why he 

5 was hired by the trust on that -- very well versed on the law. 

6 And I leave it for the attorneys to argue what the law is. 

7 And if I need more points and authorities, I'll have the 

8 points and authorities, so I'm really not sure what Mr. 

9 Rushforth would add to this Court at this time. 

10 Therefore, I'm still inclined to strike Mr. 

11 Rushforth as an expert witness, as I do not believe that he 

12 will add anything to this Court that would beneficial to the 

13 Court, helping to determine key questions of fact, so the 

14 Court can come up with a fair and just decision under the law. 

15 So I'm still inclined to keep Mr. Rushforth out. 

16 I am concerned about the untimely disclosure, 17 

17 days prior to trial. This is my fault because we do it in 

18 family court, and we get criticized all the time, and I 

19 stepped right into it; that we run family court like it's not 

20 a real court because we're loosey and goosey. I know better 

21 than that. I've been doing juvenile for a while, so I kind of 

22 lost my focus on you got to keep the foot to the fire, 

23 otherwise, we're in all these loosey-goosey everything comes 

24 in, and family court becomes a joke, to be quite honest, 
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1 because there's no rules and no one applies the rules. 

2 I've had attorneys in family court argue hearsay and 

3 tell me, well, Judge, it's family court, hearsay doesn't 

4 apply. I mean, that's exactly how ridiculous it's gotten. 

5 And I stepped right into on this case by not saying, here's 

6 the rules, here's the time frames, and if you screw it up, you 

7 don't -- that's because I respected all counsel; I still do. 

8 I respect all counsel, they felt they could resolve 

9 this. They've been very amicable. While they have zealously 

10 argued issues on behalf of their client, they've always been 

11 very professional towards each other and very honorable, all 

12 of the attorneys, so I did not feel the need to do that. And 

13 again, that was my fault, and that is not saying that the 

14 attorneys did anything in bad faith. There's the matter, I 

15 should have set it down so I wouldn't be here and spend the 

16 first hour, two hours of trial on the motions. But I stepped 

17 into it, and it's my fault. 

18 I am going to allow Mr. Garrity to testify. The 

19 reason for that, Mr. Garrity has got key questions of fact and 

20 he can trace the property, because that's what I need to see, 

21 where the property came from, how it got into it. The 

22 representations are, is that he was involved with the assets 

23 with the trust. 

24 I do not think he's invading the province of Mr. 
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1 Birch. Mr. Birch was an accountant because Ms. Nelson was 

2 worried that they were hiding things, and he was loosey 

3 goosey, and there was a million transactions going back and 

4 forth, and promissory notes to family members. So they felt 

5 that there was some, maybe just not above, forthright issues 

6 by Mr. Nelson, to make sure they could track the estate. 

7 And that's what Mr. Birch was, not to track money 

8 going in from the beginning, was it separate, was it -- where 

9 it came from. It was what the accounts look like, what the 

10 assets look like, and what it looks like now, and what's 

11 happened to address the issues. So I believe his goal was 

12 completely different that Mr. Garrity, who would have 

13 knowledge on the assets of the trust, where the property came 

14 from, so this Court can determine character of property, was 

15 it separate going in, was it community going in. 

16 Of course, Mr. Nelson could only put property into 

17 the Eric Nelson Trust that he had rights to do it. And if was 

18 community property, he could not put Ms. Nelson's -- I don't 

19 know -- half into that. So that's -- so I think Mr. Garrity -

20 - I think Mr. Garrity has already testified, so I think 

21 there's no unfairness to Mr. Dickerson and his client since 

22 Mr. Garrity did testify, so they kind of know exactly where he 

23 was coming from. 

24 I do think Mr. Rushforth, though, again, would not 
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1 add anything. I think he's really getting into the province 

2 of more of the law. I'm not sure what he could give me, as 

3 far as what facts would help me apply the law, I just don't 

4 see it at this point. 

5 However, due to the lateness of that report, the 

6 fact that not -- that I do not believe that Mr. Rushforth, at 

7 this time, would add anything to this Court that could help 

8 the Court as a trier of fact make a determination in this 

9 case, I am going to exclude Mr. Rushforth at this time as an 

10 expert witness. 

11 And I'm going to allow Mr. Garrity to testify, as I 

12 guess I think he's got information that's very necessary to 

13 this Court, as far as the character of the property, as far as 

14 tracing, so the Court can make those determinations, what was 

15 separate, what was community. 

16 I do understand the estate is a separate entity. I 

17 do know the estate did not have an opportunity to cross-

18 examine Mr. Burr, or Attorney Burr, I should say. So I do 

19 understand Mr. Solomon's concerns, as from the trust, Mr. 

20 Nelson's trust, Mr. Nelson's interest is separate than the 

21 trust's interests. While we can say they're very strongly 

22 correlated, the issue on that, the trust does have a separate 

23 interest; and, therefore, they need the change to examine Mr. 

24 -- Attorney Burr, to see if, quote, "the right questions were 
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1 asked. " 

2 This Court, for the record, entertained those six 

3 days of trial, thought I could get it resolved if I got that 

4 on the table, thought we had it resolved a couple of times 

5 because of that testimony. And then we had the trust come in 

6 late. That was no fault on that, they had a right to be in 

7 from day one. I should have made them -- brought them in for 

8 day on that, but it was not raised at that point. 

9 Mr. Nelson knew what was going on. The trust knew 

10 exactly what was going on. The fact was, though, they still 

11 had the right to be served and get in. That's why Mr. 

12 Dick~rson stipulated to them coming in, so now I have to give 

13 them the right to their discovery and explore that. 

14 But at this time, I do not believe that Mr. 

15 Rushforth can add anything to this Court, to help this Court 

16 determine a fact that would help this Court render a decision, 

17 the ultimate decision as to the character and nature of the 

18 property at stake, and the distribution of that property, 

19 accordingly. 

20 Number two, I think the attorneys here can address 

21 the issues as to the law. I think they're very competent law 

22 [sic]. It's a trust, and while I don't practice it all the 

23 time, I would do my homework, you can rest assured on that. 

24 I've already done a lot of research, will continue to do the 
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1 research as these issues come up. I would have done a lot of 

2 research already because of the issues as they come up, will 

3 continue to do that. And I think the attorneys, if there any 

4 issues, I can have them do a post-trial brief or memo as to 

5 specific issues, or if they want that, give them a chance to 

6 do that as well, to solidify the record on that, to give 

7 everybody a chance, in fairness, and to address any legal 

8 issues they thought that they may, so I think I can consider 

9 that, as well, if I think it's fair and just, to give 

10 everybody a chance to make sure that this Court is well versed 

11 on the law or other issues it needs to know. And the fact 

12 that it was untimely with the report, and as to Mr. Rushforth, 

13 I will, for those reasons, grant the motion in limine as to 

14 Mr. Rushforth only. 

15 I am going to allow Mr. Garrity to testify because I 

16 think his testimony would definitely be beneficial to this 

17 Court on key issues, as to the character of the property, was 

18 it separate going in, whether the property went into the 

19 estate or into the trust, where it came from. I think that's 

20 very germane, and therefore allow Mr. Garrity. I do not 

21 believe the lateness of his report impacts Ms. Nelson, since 

22 he's already testified. I forgot what the dates were before, 

23 so he knew exactly what was going on. I knew his position on 

24 that. And for those reasons, I will grant the motion in 
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1 limine in part, deny it as to Mr. Garrity. 

2 I'm going to deny attorneys' fees at this time 

3 because I think these issues were out there, and I think it's 

4 my fault for not setting the scheduling order, and therefore, 

5 I will deny the request for attorneys' fees at this time, and 

6 we'll have an order issued. Mr. Joe, we'll have you submit 

7 the order -- Karacsonyi. I can never say your last name, so 

8 I'll jut call it "Mr. Joe." How do you pronounce your last 

9 name? 

10 MR. DICKERSON: Karacsonyi. 

11 MR. KARACSONYI: Karacsonyi. 

12 THE COURT: Karacsonyi, let me write it down because 

13 I keep forgetting. Mr. Karacsonyi --

14 MR. KARACSONYI: Joe is fine, Your Honor. 

15 THE COURT: -- will prepare the order, subject to --

16 MR. KARACSONYI: Are we striking the 

17 THE COURT: I am going to strike all the documents 

18 that are attached to the pretrial memo. I would not strike 

19 the pretrial memo, but I will strike the documents that were 

20 attached thereto. I also will strike your attachment to your 

21 motion--

22 MR. KARACSONYI: Thank you. 

23 THE COURT: -- that had his written report because I 

24 didn't read it, and I told my law clerk not to read it. They 
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1 did not read any documents, they only read the motions because 

2 I wanted to avoid any tainting by the Court, either way, so we 

3 have it. So I will strike the documents attached to the 

4 pretrial memo, and I will strike the report from Mr. Rushforth 

5 that was attached to Ms. Nelson's --

6 MR. SOLOMON: Your Honor, there's documents other 

7 than the reports attached. 

8 THE COURT: Is there 

9 MR. SOLOMON: So you're just striking the reports, 

10 correct? 

11 THE COURT: Well, I wasn't sure what other documents 

12 were attached because I don't look at documents attached, 

13 because I don't want to read them, because now they're already 

14 in the record. They mayor may not be appropriate for the 

15 evidentiary, I don't know what else was there. 

16 

17 

18 

19 value. 

20 

21 

22 

23 

24 value. 

MR. DICKERSON: They have evidentiary value. 

THE COURT: What's that? 

MR. DICKERSON: I mean, they have no evidentiary 

THE COURT: Exactly. 

MR. DICKERSON: They may be part of the record --

THE COURT: Yeah, yeah. 

MR. DICKERSON: -- but they have no evidentiary 
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1 MR. KARACSONYI: I mean, our position 

2 MS. PROVOST: It" s Burr's -- excerpts from Burr's 

3 deposition, excerpts from Koch's deposition 

4 MR. DICKERSON: This is 

5 MS. PROVOST: and an email from --

6 MR. KARACSONYI : That's what's attached. 

7 MR. DICKERSON: Yeah. This is 

8 THE COURT: Do you have a problem with that other 

9 stuff being there? I'm not sure because it's just got no 

10 evidentiary basis to this Court. 

11 MR. DICKERSON: No, I it's just the report, and 

12 the report should be stricken. 

13 THE COURT: The report? All right. Give me --

14 MR. DICKERSON: Just 

15 MR. SOLOMON: That's my point, Your Honor. 

16 THE COURT: Okay. Just as to the reports then. 

17 Okay? 

18 MR. DICKERSON: If I may then, Your Honor? 

19 THE COURT: Sure. 

20 MR. DICKERSON: This is Mr. Garrity's report. Okay? 

21 So this is what we were provided with. 

22 

23 

24 

THE COURT: Oh, gee. 

MR. DICKERSON: I would ask this accommodation. 

THE COURT: I say that, for the record, it looks 
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1 like it's about three inches. 

2 MR. DICKERSON: It's easily three inches. 

3 THE COURT: At least three inches thick on that. 

4 That's the report from Mr. Garrity that you got only 10 days 

5 before trial? 

6 MR. DICKERSON: Right. 

7 MS. PROVOST: Yes. 

8. THE COURT: Okay. 

9 MR. DICKERSON: Now here's what I would ask Your 

10 Honor, because we do need some accommodations. First, in 

11 light of the fact that Mr. Birch is the court-appointed master 

12 in this case, I did not take any liberties to make any 

13 communication with Mr. Birch about this. I would ask 

14 permission to be able to provide Mr. Birth with Mr. Garrity's 

15 report, so that when Mr. Birch testifies, he can comment on 

16 the report and what Mr. Garrity has done, and the 

17 appropriateness of what he's done, and whether it makes sense 

18 to me. So I think we can get an opinion out of him, and not a 

19 biased opinion, from the Court's expert. 

20 MR. DICKERSON: I would also tell Your Honor that I 

21 have provided the report to two individuals that I intend to 

22 call for the purposes of responding and commenting about the 

23 report and the propriety of the report. And that would be 

24 Melissa Attanasio and Joe Lealani. Mr. Lealani has been tied 
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1 up on other matters. Ms. Attanasio has -- is In the process, 

2 I believe even today, of going through and trying to work on 

3 putting together her analysis of it and where she believes the 

4 flaws are, and the same thing with Mr. Lealani. So we are not 

5 going to -- obviously, Mr. Lealani and Ms. Attanasio would not 

6 be able to testify until probably early next week. And I'm 

7 going to ask them to get on it as soon as they can, to see if 

8 they can devote as much time. 

9 with respect to Mr. Garrity himself, if I could get 

10 just a little bit more time to be able to prepare for at least 

11 some cross-examination, with the right to be able to reserve 

12 that cross and call him next week, to further the cross. But 

13 with that being the case, I think you're planning on going 

14 until Thursday. If we could plan Mr. Garrity say around 

15 Thursday or -- Thursday would be the best. 

16 (Participants confer.) 

17 THE COURT: Does that work for you guys? I don't 

18 want--

19 MR. SOLOMON: I don't know. I have to call him. He 

20 was planning -- he was actually planning and due today because 

21 he's got a very tight schedule. I'll accommodate, obviously, 

22 counsel with respect to the timing issue, and I need to talk 

23 to him. 

24 THE COURT: Yeah, talk to Mr. Garrity and see, 
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1 because I hate to have to have to call him back. Maybe that 

2 might be a leverage to him, if he can just stay a couple 

3 fly in a little bit later, because I hate to have him I 

4 don't think they need to call him back as a rebuttal, some of 

5 the way to get him, if they felt they didn't have a fair 

6 chance to cross-examine. So I'd like to see if he -- if it 

7 works Thursday, that probably would be good for everybody. 

8 But if he can't, let me know, and we'll figure something else. 

9 We'll try -- we'll give everybody 

10 MR. SOLOMON: I'll do that. I strongly object that 

11 the request that Mr. Birch be involved in this. His role, and 

12 the role of a -- as Your Honor acknowledged in the order, the 

13 role of a special master is fairly limited, and he is not 

14 going to be shouldn't be called by the Court to comment on 

15 the quality of the -- of another expert's testimony. They've 

16 got Melissa, they've got Joe. They've been around forever, 

17 they know what the issues are. They've reviewed this thing. 

18 It's right within what they've been to say that 

19 they're not prepared, frankly, Your Honor, is somewhat 

20 disingenuous because that is their very position. what Mr. 

21 Garrity reports on is the very contrary of what their position 

22 is and what they've had the burden to prove all along. So 

23 they're prepared. They know what the facts are. 

24 I mean, timing is one thing, but to have another 
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1 expert comment on this is just totally inappropriate, in the 

2 form of a special master. And I don't think Mr. Birch could 

3 do it anyway. And all -- I mean, he's a very confident man, 

4 but that's you know, that's not what he did. That's not 

5 his role. That's the Court's role, to determine whether or 

6 not the evidence being presented proves a party's case, and it 

7 shouldn't be done by a special master. 

8 THE COURT: Do you want a one-minute rebuttal, Mr. 

9 Dickerson? 

10 MR. DICKERSON: Yes, Your Honor. Interestingly, I 

11 do respectfully disagree with -- that Mr. Garrity's report is 

12 contrary to our position. I actually think there's much in 

13 Mr. Garrity report that just kills them, and basically 

14 supports exactly what the settlor of the trust told Your Honor 

15 with respect to what the intent of the parties was when they 

16 entered into their separate property agreements and when they 

17 entered into the trust. They're forgetting, the settlor has 

18 already testified, and judicial estoppel prevents them from 

19 contradicting the settlor's intent that he expressed to this 

20 Court. 

21 Now with that, I believe Mr. Birch will tell yo~ 

22 that he requested from Mr. Nelson all the information that Mr. 

23 Nelson has with respect to the tracing of his properties, and 

24 with respect to the debt, and particular with respect to the 
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1 issue of debt. And yet, Mr. Nelson never provided him with 

2 the documentation that he was requesting. And Mr. Birch is 

3 taking the position, if you cannot provide me with the 

4 documentation, it doesn't exist. And I think he would confirm 

5 that, and he's here in the courtroom right now. 

6 So I -- and I think what you're going to find in Mr. 

7 Garrity's report is exactly that. If Eric didn't provide him 

8 with the documentation, all Mr. Garrity did is says, okay, 

9 Eric, I take you at your word. And that's what you're going 

10 to hear and see when Mr. Garrity testifies. And that's why I 

11 think it would be important for the Court's expert to be able 

12 to review this, and then be able to comment to you as to what 

13 he requested from Mr. Nelson, and why he rejected what Mr. 

14 Nelson was attempting to provide to him. 

15 MR. SOLOMON: And in fact, it's going to be the 

16 opposite. Mr. Garrity is going to testify that he used the 

17 documents that went to Mr. Birch for the purposes of that 

18 analysis. So it's --

19 THE COURT: Well, at this time, I'm not going to 

20 have Mr. Birch get involved in that. If we need to later on, 

21 if I need sometimes, I'll look at that. My issue is Mr. Birch 

22 came in for a very limited purpose. I didn't want him to be 

23 an expert witness on one side or another. If Mr. Garrity did 

24 rely on what he was told, not documents that I can take into 
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1 consideration, what weight I give his testimony. But if his 

2 testimony was based on what people told him and wasn't at the 

3 level of what this Court would expect someone to rely on, then 

4 I'll disregard it, all of it, part of it. And so I think that 

5 will go based on the cross-examination. 

6 I think Ms. Attanasio and Mr. Lealani can testify as 

7 to any flaws that they thought in his analysis. But I want to 

8 keep our master out of it, as I thought he really was more 

9 just to sit through and see if he can get a handle on what was 

10 the estate was, what was there, because they felt things were 

11 flying in and out. And that's what I wanted Mr. Birch to do, 

12 and not get caught up and be an expert for one side or other, 

13 really just to see an accounting, what he thought the estate 

14 was, and different types of property on that, as far as what 

15 was there, what real estate, things like that. And that 

16 really was his role. 

17 I'll leave it to Mrs. -- your people to review that, 

18 see what they thought would be the flaws in the report and 

19 analysis, and see if you come out that way, instead of Mr. 

20 Birch being that. And if -- later on, if it looks like 

21 there's some stuff where I need to call Mr. Birch, as far as 

22 you thought the documents were not provided, I can look at 

23 that time. 

24 But I'd like to keep him out of it at this time. I 
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1 don't see the need for it, and I think it can probably be done 

2 without Mr. Birch being involved in that aspect of it, as he 

3 had a very limited purpose as a master. I think Mr. Garrity's 

4 purpose is much different and apart than what Mr. Birch was 

5 retained by this -- by the parties to -- as far as from the 

6 Court's standpoint. So I'll deny that request to submit it to 

7 Mr. Birch at this time. 

8 We will try to accommodate, see if we can get Mr. 

9 Garrity late Thursday or early next week, depending on his 

10 schedule. And we'll also $ee with your people on that, see 

11 what it looks like. If I need to give it another day here or 

12 there next week, I'll make it happen because we need to get it 

13 done. 

14 I want to give everybody a fair chance, as much 

15 opportunity to be prepared and get everything out on that, 

16 because we need to get this done for these -- I mean, these 

17 people have been going on this forever, and there's a value to 

18 getting it resolved, no matter what happens afterwards, so 

19 MR. DICKERSON: Judge, if I may inquire on this. As 

20 you recall, we are in the middle of plaintiff's case-in-chief. 

21 THE COURT: Yes. 

22 MR. DICKERSON: How are we proceeding? Is the 

23 plaintiff continuing with their case-in-chief, or is the trust 

24 now taking over and interrupting that? 
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1 MS. FORSBERG: Your Honor, I believe you already --

2 MR. SOLOMON: I'm glad you raised it. 

3 MS. FORSBERG: ruled on that. I mean, before, 

4 whenever we started this, you said you would address this 

5 issue because it would clear things out. So I believe that we 

6 are supposed to be on the issues of the trust, that is what I 

7 thought we were supposed to -- you had said you would deal 

8 with that first. 

9 THE COURT: I was going to deal with --

10 MS. FORSBERG: We had asked for a separate day. You 

11 said you'd deal with that first, and then the other. 

12 MR. DICKERSON: I don't have any objection 

13 THE COURT: Okay. 

14 MR. DICKERSON: to doing it that way. I just 

15 want so if can then get an idea of I received a call 

16 from 

17 THE COURT: Well, the --

18 MR. DICKERSON: -- Mr. Solomon last week, with 

19 respect to his desire to call Jeff Burr again as a witness. 

20 And I believe Mr. Burr was leaving town, so I indicated I had 

21 no objection to him calling him today. So I'm assuming 

22 

23 

24 

MR. SOLOMON: Unfortunately, he left. 

THE COURT: He already left? 

MR. DICKERSON: Oh, he's already out of town? 
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1 MR. SOLOMON: Yeah. So he said 

2 THE COURT: When is he going to be back? 

3 MR. SOLOMON: he would like to testify on 

4 Wednesday, if possible. 

5 THE COURT: This Wednesday? Okay. We'll 

6 accommodate that. We want 

7 MR. SOLOMON: He's in the middle of his vacation. 

8 He's actually flying back for that. 

9 THE COURT: Oh, just for that? 

10 MR. DICKERSON: Oh, I thought he was town. Okay. 

11 MS. PROVOST: In fact, we asked that they tell us if 

12 Mr. Burr was not going forward today. 

13 (Participants confer.) 

14 THE COURT: Would Wednesday work for Mr. Burr? 

15 Because we'll accommodate Mr. Burr if 

16 MR. SOLOMON: Yes, he said it would. 

17 THE COURT: Okay. 

18 MR. SOLOMON: We heard from his staff. 

19 MR. DICKERSON: All right. Then what would be the 

20 order of the witnesses? 

21 (Participants confer.) 

22 THE COURT: It's about eleven o'clock, as far as 

23 housekeeping. Did you guys want to do opening statements, and 

24 then break for lunch. I can give you some time right now, and 
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1 we can talk about housekeeping, as far as how we deal with 

2 witnesses, so we get a time frame. Because we've got Monday, 

3 Tuesday, Wednesday, Thursday. And then next week, I think we 

4 got Monday and Tuesday. 

5 If I need to kick another day or two --what I do 

6 now is I've got my juvenile calendar being covered by a pro 

7 tem, which means I'll have twice as much work to do, because 

8 they'll continue anything of issue back to me anyway, so I'll 

9 have to catch up on that. But I can kick another day or two, 

10 if we need to. 

11 I want to get it done for everyone, I want to give 

12 everybody as much chance as they can to accommodate the 

13 witnesses. So if we need another day or two next week, 

14 Wednesday or Thursday, I'll make it happen, if we need to, but 

15 

16 MR. SOLOMON: Yeah, I will agree to cooperate on 

17 both sides, who we're going,to try and call. My problem, Mr. 

18 Dickerson, is I expected to call Dan today. I'm not going to 

19 do that now, so I need to call some other to get them in here, 

20 and I'll do that during the lunch hour. 

21 MR. DICKERSON: Do you know who you'd be calling? 

22 MR. SOLOMON: I'll -- yeah. I'm probably going to 

23 try and get all the office people in today, so I'm probably 

24 going to get Rochelle and Nola. 
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1 (Participants confer.) 

2 MR. DICKERSON: All right. Great. 

3 THE COURT: And then --

4 MS. FORSBERG: Your Honor, if I could clarify one 

5 other housekeeping matter on that, because what you had stated 

6 before was that you were going to do the trust things, and 

7 hopefully come up with a ruling on that, so we'd know what to 

8 move forward on. So is that your plan? I just wondered --

9 THE COURT: Well--

10 MS. FORSBERG: -- what the Court's plan is. Are you 

11 going to try to resolve that issue, so that it limits it? 

12 Because it's either wide open, and we have so much to cover 

13 for the Court on the second half, or if you make a ruling, 

14 then it just limits it. I'm just wondering what the Court's -

15 

16 THE COURT: Yeah. Well, I guess it depends on what 

17 the evidence is submitted. Because the reality of it is Mr. 

18 Garrity coming later in the week on that, this issue has kind 

19 of taken over the focus of the trial at this point on that. 

20 I'd like to see if I got enough evidence. If I think I can 

21 make a ruling at the close of it, I will. If not, we'll sit 

22 there and see what we have to do. And if you need more 

23 witnesses, we'll give you more time. 

24 I would like -- I was hoping I could get -- that was 
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1 LAS VEGAS, NEVADA MONDAY, JULY 16, 2012 

2 PRO C E E DIN G S 

3 (Proceedings commence at 9:35 a.m.) 

4 

5 THE COURT: This is the time set in the matter of 

6 Eric Nelson and Lynita Nelson, Case Number D-411537. We'll 

7 get everybody's appearances for the record, and we'll get this 

8 show on the road. Start with Mr. Solomon. 

9 MR. SOLOMON: Thank you. Mark Solomon on behalf of 

10 Lana Martin, distribution trustee of the ELN Self-Settled 

11 Spendthrift Trust. 

12 THE COURT: Thank you. 

13 MR. LUSZECK: Jeff Luszeck on behalf of Lana Martin 

14 as distribution trustee of the ELN Self-Settled Spendthrift 

15 Trust. 

16 MS. FORSBERG: Rhonda Forsberg on behalf of Eric 

17 Nelson. 

18 THE COURT: Good to see you, Mr. Nelson. 

19 MR. DICKERSON: Thank you, Your Honor. Bob 

20 MS. FORSBERG: Ms. Martin is right there 

21 THE COURT: Oh, sorry. I see. Okay. 

22 MR. DICKERSON: Good morning. Bob Dickerson. My 

23 bar number is 0945. I'm here on behalf of Lynita Nelson, 

24 along with Josef Karacsonyi, whose bar number is 10634, and 
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1 Katherine Provost, whose bar number is 8414. And Ms. Nelson 

2 is here with us. 

3 THE COURT: It's good to see you, as well; Ms. 

4 Lynita Nelson, as well. 

5 We're ready to get this matter going. There was a 

6 motion in limine filed to exclude the testimony and reports of 

7 Daniel Garrity, as well as the attorney in the matter, that's 

8 the expert Mr. Rushforth. I have read the motion, the 

9 oppositions. 

10 At this time, I'll give some preliminary, and then 

11 I'll hear arguments as to that issue. You know, I'm not happy 

12 that we're there -- that we're hearing this on a motion in 

13 limine. I told the parties to -- I should have set a 

14 scheduling order. I've been doing this long enough to know 

15 not to leave it to the attorneys, because that's exactly where 

16 we end up, where we're at. I'm not happy about it because you 

17 should have been able to resolve it. Apparently, we can't 

18 resolve anything, from language in orders, I have to resolve 

19 every issue between that, and I ain't happy about it. 

20 As far as the issue, it comes down to fundamental 

21 fairness. And the position of Mr. Dickerson is that, 

22 basically, a trial by ambush, that they get the expert reports 

23 by Mr. Rushforth 17 days before trial, and Mr. Garrity 10 days 

24 before trial; and, therefore, they're not able to prepare in 
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1 detail for cross-examination or rebuttal. I do understand 

2 that. 

3 And the other side by Mr. Solomon, and the argument 

4 was that they kind of knew who these witnesses were going all 

5 the way back to December, so there really was no surprise on 

6 the fact, and they had some problems getting the experts done 

7 on time, because of money, and getting approval by the Court, 

8 to -- in order to pay the experts, so they could do that; and 

9 that the Court if the Court wanted the rules to apply, the 

10 Court would have said the rules apply. 

11 But I left it to the attorneys because, two or three 

12 times, we talked about it, and two or three times, the 

13 attorney said, no, Judge, we don't need a scheduling order, we 

14 can work it out. And I think I even said, I don't want to be 

15 on the eve of trial, and have people fighting that they were 

16 ambushed or were not given proper notice and things like that. 

17 And that's exactly where we're at, so shame on me, to allow 

18 that to happen, so ... but it is where it's at. 

19 I'll be honest what my preliminary are, and I'll 

20 have you guys argue on it. I ain't stupid. I do know that, 

21 as far as an expert, the competency of an expert to allow them 

22 in is in the sound discretion of the Court as to competency. 

23 The issue is fundamental fairness. If I keep that experts 

24 out, is that a reversible error? Could be. And are the 
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1 In answering Paragraph No. 12 of the Cross-Claim, the Trustee admits that Eric L. Nelson 

2 serves as the Investment Trustee of the ELN Trust and has acted in accordance with the terms of 

3 the same. The Trustee denies the remaining allegations contained therein. 

4 In answering Paragraph No. 13 of the Cross-Claim, the Trustee admits that Joan B. Ramos 

5 and/or Rochelle McGowan are employees of the ELN Trust and/or an entity owned by the ELN 

6 Trust. The Trustee denies the remaining allegations contained therein. 

7 In answering Paragraph No. 16 ofthe Cross-Claim, the Trustee admits that she e-mailed the 

8 law office of Jeffrey Burr in or around June 2003 and that said e-mail speaks for itself. The Trustee 

9 denies the remaining allegations contained therein. 

10 PARTIES 

11 In answering Paragraph No. 18 of the Cross-Claim, the Trustee admits that the Complaint 

12 for Divorce and Answer and Counterclaim allege that Eric L. Nelson and Lynita S. Nelson are 

13 husband and wife. The Trustee further admits that Eric L. Nelson is the Investment Trustee of the 

14 ELN Trust. The Trustee denies the remaining allegations contained therein. 

15 In answering Paragraph No. 19 of the Cross-Claim, the Trustee admits that she is a resident 

16 of Clark County, Nevada and is the Distribution Trustee of the ELN Trust. The Trustee further 

17 admits that she is a former Distribution Trustee ofthe LSN Trust. The Trustee denies the remaining 

18 allegations contained therein. 

19 In answering Paragraph No. 20 of the Cross-Claim, the Trustee admits that Nola Harber is: 

20 (1) serving a voluntary mission for The Church of Jesus Christ of Latter-Day Saints in Laie, Hawaii; 

21 (2) the sister of Eric L. Nelson; (3) a former Distribution Trustee ofthe ELN Trust; and (4) a former 

22 Distribution Trustee of the LSN Trust. The Trustee denies the remaining allegations contained 

23 therein. 

24 In answering Paragraph No. 21 of the Cross-Claim, the Trustee admits that Rochelle 

25 McGowan is an employee of the ELN Trust or an entity owned by the ELN Trust. The Trustee 

26 denies the remaining allegations contained therein. 
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1 In answering Paragraph No. 22 of the Cross-Claim, the Trustee admits that Joan B. Ramos 

2 is an employee of the ELN Trust or an entity owned by the ELN Trust. The Trustee denies the 

3 remaining allegations contained therein. 

4 The allegations contained within Paragraph No. 23 of the Cross-Claim state conclusions to 

5 which no response is required. To the extent a response is required, the Trustee is without sufficient 

6 knowledge or information to form a belief as to the truth of the allegations contained in said 

7 Paragraph, and on that basis denies each and every allegation contained therein. 

8 JURISDICTION AND VENUE 

9 In answering Paragraph No.'s 24, 25, 26 and 27 of the Cross-Claim, the Trustee denies all 

10 of the allegations therein. 

11 ADDITIONAL FACTS 

12 In regards to Paragraph No. 28 of the Cross-Claim, the Trustee admits that the ELN Trust 

13 was created on or around May 30, 2001, and that she was named as the Distribution Trustee and 

14 Eric L. Nelson was named as the Investment Trustee. The Trustee denies the remaining allegations 

15 contained therein. 

16 In regards to Paragraph No. 29 ofthe Cross-Claim, the Trustee admits that the LSN Trust 

17 was created on or around May 30,2001, and that she was named as the Distribution Trustee and 

18 Lynita S. Nelson was named as the Investment Trustee. The Trustee denies the remaining 

19 allegations contained therein. 

20 In regards to Paragraph No. 30 of the Cross-Claim, the Trustee admits that the ELN Trust 

21 and LSN Trust are Nevada self-settled spendthrift trusts. The Trustee denies the remaining 

22 allegations contained therein. 

23 In regards to Paragraph No. 31 of the Cross-Claim, the Trustee admits that the ELN Trust 

24 and LSN Trust were drafted by the law offices of Jeffrey Burr. , The Trustee is without sufficient 

25 knowledge or information to form a belief as to the truth of the remaining allegations contained in 

26 said Paragraph, and on that basis denies each and every allegation contained therein. 
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1 In answering Paragraph No.'s 32, 33 and 34 of the Cross-Claim, the Trustee is without 

2 sufficient knowledge or information to form a belief as to the truth of the allegations contained in 

3 said Paragraphs, and on that basis denies each and every allegation contained therein. 

4 In regards to Paragraphs No.'s 35 and 36,38,39,40,41,42 and 43 of the Cross-Claim, the 

5 Trustee admits that the terms of the ELN Trust and LSN Trust speak for themselves. The ELN Trust 

6 denies the remaining allegations contained therein. 

7 In answering Paragraph No. 37 of the Cross-Claim, the Trustee is without sufficient 

8 knowledge or information to form a belief as to the truth of the allegations contained in said 

9 Paragraph, and on that basis denies each and every allegation contained therein. 

10 In regards to Paragraph No. 44 of the Cross-Claim, the Trustee admits that the legal fees 

11 incurred by the ELN Trust in this Divorce Proceeding are being paid from the ELN Trust pursuant 

12 to its terms. The ELN Trust denies the remaining allegations contained therein. 

13 In answering Paragraph No.'s 45, 46, 49, 50, 53 and 56 of the Cross-Claim, the Trustee 

14 denies all of the allegations therein. 

15 In regards to Paragraph No.'s 47 and 48 of the Cross-Claim, the Trustee admits that on or 

16 around February 22,2007, she was replaced by Nola Harber, who is the sister of Eric L. Nelson, 

17 as Distribution Trustee of the ELN Trust. The Trustee is without sufficient knowledge or 

18 information to form a belief as to the truth of the allegations contained in said Paragraphs, and on 

19 that basis denies each and every allegation contained therein. 

20 In regards to Paragraph No.'s 51, 52, 54 and 55 of the Cross-Claim, the Trustee admits that 

21 on or around February 22, 2007, she was replaced by Nola Harber, who is the sister of Eric L. 

22 Nelson, as Distribution Trustee of the LSN Trust. The Trustee is without sufficient knowledge or 

23 information to form a belief as to the truth of the allegations contained in said Paragraphs, and on 

24 that basis denies each and every allegation contained therein. 

25 In regards to Paragraphs No.'s 57, 58 (A) - (I), 59 and 60 of the Cross-Claim, the Trustee 

26 admits that the report entitled "Source and Application of Funds for Eric L. Nelson Nevada Trust" 

speaks for itself. The ELN Trust denies the remaining allegations contained therein. 
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1 In answering Paragraph No. 61 of the Cross-Claim, the Trustee denies all of the allegations 

2 therein. 

3 In answering Paragraph No. 62 of the Cross-Claim, the Trustee admits that Eric L. Nelson 

4 filed his Complaint for Divorce on or around May 6, 2009. The Trustee denies the remaining 

5 allegations contained therein. 

6 In answering Paragraph No.'s 63,64,65,66,67,68,69, 70, 71, 72, 73, 74, 75, 76 and 77, 

7 the Trustee is without sufficient knowledge or information to form a belief as to the truth of the 

8 allegations contained in said Paragraphs, and on that basis denies each and every allegation 

9 contained therein. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

FIRST CLAIM FOR RELIEF 
(VEIL-PIERCING AGAINST THE ELN TRUST)! 

The allegations contained within Paragraph No. 78 of the Cross-Claim state conclusions to 

which no response is required. To the extent a response is required, the Trustee is without sufficient 

knowledge or information to form a belief as to the truth of the allegations contained in said 

Paragraph, and on that basis denies each and every allegation contained therein. 

In answering Paragraph No.'s 79, 80 and 81 of the Cross-Claim, the Trustee denies all of 

the allegations therein. 

In answering Paragraph No.'s 822 and 83 of the Cross-Claim, the Trustee is without 

22 The allegations contained within Paragraph No. 84 of the Cross-Claim state conclusions to 

23 which no response is required. To the extent a response is required, the Trustee is without sufficient 

24 

25 

26 
Lynita S. Nelson's Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth, 

Eleventh, Twelfth, Thirteenth and Fifteenth Claims for Reliefhave been dismissed, and as such, no 
response is necessary for said claim. 

2 Lynita S. Nelson's claim for Veil-Piercing under NRS 78.487 has been dismissed, 
and as such, no response is necessary for said claim. 
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1 knowledge or information to form a belief as to the truth of the allegations contained in said 

2 Paragraph, and on that basis denies each and every allegation contained therein. 

3 In answering Paragraph No.'s 85, 86 and 87 of the Cross-Claim, the Trustee denies all of 

4 the allegations therein. 

5 In answering Paragraph No.'s 883 and 89 of the Cross-Claim, the Trustee is without 

6 sufficient knowledge or information to form a belief as to the truth of the allegations contained in 

7 said Paragraphs, and on that basis denies each and every allegation contained therein. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

FOURTEENTH CLAIM FOR RELIEF 
(CONSTRUCTIVE TRUST AGAINST THE ELN TRUST) 

The allegations contained within Paragraph No. 162 of the Cross-Claim state conclusions 

to which no response is required. To the extent a response is required, the Trustee is without 

sufficient knowledge or information to form a belief as to the truth of the allegations contained in 

said Paragraph, and on that basis denies each and every allegation contained therein. 

In answering Paragraph No. 's 163, 164, 165 and 166 ofthe Cross-Claim, the Trustee denies 

all of the allegations therein. 

In answering Paragraph No. 167 of the Cross-Claim, the Trustee is without sufficient 

knowledge or information to form a belief as to the truth of the allegations contained in said 

Paragraphs, and on that basis denies each and every allegation contained therein. 
18 

FIFTEENTH CLAIM FOR RELIEF 
19 (INJUNCTIVE RELIEF AGAINST THE ELN TRUST) 

20 The allegations contained within Paragraph No. 168 of the Cross-Claim state conclusions 

21 to which no response is required. To the extent a response is required, the Trustee is without 

22 sufficient knowledge or information to form a belief as to the truth of the allegations contained in 

23 said Paragraph, and on that basis denies each and every allegation contained therein. 

24 In answering Paragraph No. 's 169 and 170 ofthe Cross-Claim, the Trustee denies all of the 

25 allegations therein. 

26 

3 Lynita S. Nelson's claim for Veil-Piercing under NRS 78.487 has been dismissed, 
and as such, no response is necessary for said claim. 

Page 7 of 10 

AAPP 2755



1 In answering Paragraph No. 171 of the Cross-Claim, the Trustee is without sufficient 

2 knowledge or information to form a belief as to the truth of the allegations contained in said 

3 Paragraphs, and on that basis denies each and every allegation contained therein. 

4 AFFIRMATIVE DEFENSES 

5 In addition to the defenses set forth above, the Trustee interposes the following affirmative 

6 defenses: 

7 1. This Court lacks jurisdiction to hear matters arising under Title 12 and 13 of the 

8 Nevada Revised Statutes as NRS 164.015(1) specifically provides that the probate "court has 

9 exclusive jurisdiction of proceedings initiated by the petition of an interested person concerning the 

10 internal affairs of a nontestamentary trust. .. " 

11 

12 

2. 

3 

Lynita S. Nelson's claims are barred due to her failure to complywithNRS 164.015. 

This Court lacks jurisdiction to enter the injunction against the ELN Trust because 

13 an injunction pertains to "the internal affairs of a nontestamentary trust. .. ," and is therefore subject 

14 to the Probate Court's exclusive jurisdiction under Title 12 and Title 13 of the Nevada Revised 

15 Statutes. 

16 4 Lynita S. Nelson failed to comply with NRS 30.060, which mandates that "[a]ny 

17 action for declaratory relief under this section may only be made in a proceeding commenced 

18 pursuant to the provisions of title 12 or 13 ofNRS, as appropriate." 

19 5 Lynita S. Nelson's allegations pertaining to the ELN Trust cannot and should not be 

20 considered in alter ego claims under NRS 163.418. 

21 6. Lynita S. Nelson's Cross-Claims are time-barred by NRS 166.170 and/or other 

22 applicable statute of limitations. 

23 7. Lynita S. Nelson's Cross-Claims fail to state facts sufficient to constitute a cause of 

24 action against the ELN Trust. 

25 8. To the extent that any or all occurrences, happenings, injuries, and/or damages 

26 alleged in Lynita S. Nelson's Cross-Claim were proximately caused and/contributed to by the 

wrongful acts and/or omissions ofLynita S. Nelson, Lynita S. Nelson is precluded from obtaining 

judgment against the ELN Trust. 
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1 9. Lynita S. Nelson is barred from any recovery against the ELN Trust based upon the 

2 doctrines of waiver, estoppel, laches and unclean hands. 

3 10. Lynita S. Nelson's Cross-Claims are frivolous, unnecessary and unwarranted, and 

4 the Trustee has been required to retain the services of an attorney to defend this action and is 

5 entitled to recover attorney's fees and costs incurred. 

6 11. The Trustee may have other affirmative defenses that are not currently known but 

7 which may become known through the course of discovery, and the Trustee reserves the right to 

8 allege such affirmative defenses as they become known. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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DATED this 1 st day of June, 2012. 

SOLOMON DWIGGINS & FREER, LTD. 

By: ~. M 
~M~A~~.~S=O~LO=M~O~N~,E=S=Q~.----------
Nevada State Bar No. 0418 
JEFFREY P. LUSZECK 
Nevada State BarNo. 9619 
Cheyenne West Professional Centre' 
9060 West Cheyenne Avenue 
Las Vegas, Nevada 89129 

Attorneys for Lana Martin, Distribution Trustee 
of the ERIC L. NELSON NEVADA TRUST 
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1 CERTIFICATE OF SERVICE 

2 I HEREBY CERTIFY that pursuant to EDCR 7.26(a), service ofthe foregoing ANSWER 

3 TO L YNITA SUE NELSON'S FIRST AMENDED CLAIMS FOR RELIEF AGAINST THE 

4 ERIC L. NELSON NEVADA TRUST dated May 30. 2001 was made on this 1 st day of June, 

5 2012, by sending a true and correct copy of the same by United States Postal Service, first class 

6 postage fully prepaid, to the following at his last known address as listed below: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Rhonda K. Forsberg, Esq. 
Nevada State Bar No. 009557 
Forsberg & Douglas 
Via E-mail Onlyrhonda@ifdlaw.com 
Attorney for Counterdefendant, Eric L. 
Nelson 

Robert P. Dickerson, Esq. 
Dickerson Law Group 
1745 Village Center Circle 
Las Vegas, NV 89134 

employee of SOLOMO DWIGGINS & FREER, LTD. 
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FRANK R SULLWAN 

DISTRICT JUDGE 

'AMILY DIVISION. DEPT. 0 
LAS VEGAS NV 89101 

FI ED 
Jus 5,' 2',' 03 [1'1 f 12' ~' , .' H I 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

ERIC L. NELSON, 

Plaintiff/Counterdefendant, 

vs. 

L YNITA SUE NELSON, LANA MARTIN, as 
Distribution Trustee of the ERIC L. NELSON 
NEVADA TRUST dated May 30, 2001, 

DefendantiCounterclaimants. 

LANA MARTIN, Distribution Trustee of the 
ERIC L. NELSON NEVADA TRUST dated 
May 30,2001, 

Crossclaimant, 

vs. 

L YNIT A SUE NELSON, 

Crossdefendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------------------------) 

CASE NO.: D-09-411537-D 
DEPT. NO.: 0 

NOTICE OF ENTRY OF ORDER 
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DISTRICT JUDGE 
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LAS VEGAS NV 89101 

TO: 

Rhonda Forsberg, Esq. 
Robert Dickerson, Esq. 
Mark Solomon, Esq. 
Jeffrey Luszeck, Esq. 
Larry Bertsch 

PLEASE TAKE NOTICE that FINDINGS OF FACT AND ORDER was duly entered 

in the above-referenced case on the 5th day of June, 2012. 

DATED this l day of June, 2012. 

2 

iP;e~ 
Lori Parr 
Judicial Executive Assistant 
Dept. 0 

AAPP 2760
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
lANK R SUWVAN 
DISTRICT JUDGE 

11LY DIVISION,_DEPT. _0_ 
~S VEGAS NV 89101 

FI ED 
DISTRICT COURT 

CLARK COUNTY, NEVADA 

ERIC L. NELSON, 

Plaintiff/Counterdefendant, 

vs. 

L YNITA SUE NELSON, LANA MARTIN, as 
Distribution Trustee of the ERIC L. NELSON 
NEVADA TRUST dated May 30, 2001, 

Defendant/Counterclaimants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------------~) 
LANA MARTIN, Distribution Trustee of the 
ERIC L. NELSON NEVADA TRUST dated 
May 30, 2001, 

Crossc1aimant, 

vs. 

L YNITA SUE NELSON, 

Crossdefendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO,: D-09-411S37-D 
DEPT, NO.: 0 

FINDINGS OF FACT AND ORDER 

This Matter having come before this Honorable Court on April 10, 2012, on 

Counterdefendant, Crossdefendant, Third Party Defendant Lana Martin, Distribution Trustee of 

the Eric L. Nelson Nevada Trust's Motion for Payment of Attorneys' Fees and Costs, 

Defendant Lynita Nelson's Opposition to Motion for Payment of Attorneys' Fees and Costs 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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and Countermotion for Receiver, Additional Injunction and Fees and Costs, Lana Martin's 

Reply to Opposition to Motion for Attorneys' Fees and Costs, and Lana Martin's Opposition to 

Countermotion for Receiver, Additional Injunction and Fees and Costs, with Plaintiff, Eric 

Nelson, appearing and being represented by Rhonda Forsberg, Esq" Defendant, Lynita Nelson, 

appearing and being represented by Robert Dickerson, Esq., Katherine Provost, Esq" and Josef 

Karacsonyi, Esq., and Counterdefendant, Crossdefendant, Third Party Defendant Lana Martin, 

Distribution Trustee of the Eric 1. Nelson Nevada Trust, being represented by Mark Solomon, 

Esq., and Jeffrey Luszeck, Esq., with the Court having reviewed Counterdefendant, 

Crossdefendant, Third Party Defendant's Motion, Defendant's Opposition and Countermotion 

and Counterdefendant, Crossdefendant, Third Party Defendant's Reply and Opposition to 

Countermotion, having heard oral argument and being duly advised in the premises, good cause 

being shown: 

THE COURT HEREBY FINDS that in its Findings of Fact and Order filed on January 

31, 2012, this Court made the following Order: 

IT IS FURTHER ORDERED that any monies received by Eric 1. Nelson, or any entity 

owned or controlled by Mr, Nelson, related to his ownership interest in the Silver Slipper 

Casino/Dynasty Development Group, LLC, shall remain in his attorney's interest bearing 

account and that the ELN Trust is otherwise enjoined from using any such monies received 

from the sale of Dynasty Development Group LLC's interest in the Silver Slipper Casino 

Venture LLC without an Order from this Court. 
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THE COURT FURTHER FINDS that monies in the amount of One Million Five 

Hundred Sixty-Eight Thousand Dollars ($1,568,000.00) that Dynasty Development Group, 

LLC, obtained as a result of a transaction involving the Silver Slipper Casino are subj ect to the 

Court's Injunction issued on January 31, 2012. 

THE COURT FURTHER FINDS that in its Findings of Fact and Order that was filed 

on January 31, 2012, this Court made the following Order: 

IT IS FURTHER ORDERED that Lana Martin, Trustee ofELN Trust, is free to seek 

leave of this Court to obtain any funds or assets necessary to defend against any lawsuits, 

including this divorce action, that will have a direct effect on the value of any properties that 

are contained in the ELN Trust and, as such, are susceptible to a community interest claim. 

THE COURT FURTHER FINDS that the Eric L. Nelson Nevada Trust (hereinafter, 

"ELN Trust") argues in its Motion that it currently owes the Law Firm of Solomon, Dwiggins 

and Freer, Ltd., (hereinafter, "Solomon Law Firm") Sixty-Eight Thousand Six Hundred Eighty-

Two Dollars and Eighty-Nine Cents ($68,682.89) for fees and costs, and is requesting an 

additional Sixty Thousand Dollars ($60,000.00) to be held as a retainer to offset attorneys' fees 

and costs incurred in preparation for the July, 2012 Evidentiary Hearing. 

THE COURT FURTHER FINDS that the Solomon Law Firm is requesting expert 

witnesses' fees in the amount of Thirty-Four Thousand Nine Hundred One Dollars and Five 

Cents ($34,901.05) due and owing to Gerety and Associates, CPA; Twenty-Five Thousand 

Dollars ($25,000.00) to be held as a retainer for Gerety & Associates to offset fees associated 

with the preparation of an expert witness report for the July, 2012 Evidentiary Hearing; and 

Twenty Thousand Dollars ($20,000.00) for The Rushforth Firm to offset fees associated with 

the preparation of an expert witness report for the July, 2012 Evidentiary Hearing. 
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THE COURT FURTHER FINDS that the ELN Trust desires to utilize a portion of the 

One Million Five Hundred Sixty-Eight Thousand Dollars ($1,568,000.00) that is subject to the 

Court's injunction issued on January 31, 2012, to pay for the aforementioned attorneys and 

expert witnesses" fees and costs. 

THE COURT FURTHER FINDS that at the hearing on Apri110, 2012, the Court 

informed the parties that it would issue an Order as to the payment of the requested attorneys 

and expert witnesses' fees and costs from the One Million Five Hundred Sixty-Eight Thousand 

Dollars ($1,568,000.00) that this Court has enjoined the ELN Trust from using pending further 

Order of this Court. 

THE COURT FURTHER FINDS that in her Opposition, Ms. Nelson argues that Ms. 

Martin, as the Distribution Trustee, lacks standing to maintain her request for attorneys' fees 

and expert witnesses' fees on behalf of the ELN Trust because the express terms of the Trust do 

not provide her with the authority to make such request. 1 

THE COURT FURTHER FINDS that NRS 163.380 provides that a person acting in his 

role as a fiduciary may utilize any income created by the Trust to pay professionals necessary 

to assist in the administration of the Trust, including accountants and attorneys. 

THE COURT FURTHER FINDS that Lana Martin, as the Distribution Trustee, has 

taken the following actions since Mr, and Mrs. Nelson stipulated to joining the ELN Trust as a 

necessary party on August 9, 2011: filed an Answer to the Complaint for Divorce and 

Counterclaim and Cross-claim on August 13,2011; filed a Motion to Dismiss on November 7, 

I Specifically, Article XII, Section 12.1 (z) of the Eric L. Nelson Nevada Trust provides that the Investment 
Trustee shall have the power "to employ and compensate, out of the principal or income or both, as the Trustee 
shall determine, such agents, persons, corporation or associations, including accountants, brokers, attorneys, tax 
specialists, certified financial planners, realtors, and other assistants and advisors deemed needful by the Trustees 
even if they are associated with a Trustee, for the proper settlement, investment and overall financial planning and 
administration of the Trust. .. " 
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2011; filed a Motion to Dissolve Injunction on November 29, 2011; and filed a Motion to 

Dismiss Amended Third Party Complaint and Motion to Strike on January 17,2012. 

THE COURT FURTHER FINDS that at the hearing on April 10, 2012, Lana Martin 

produced a copy of a Delegation of Authority signed by Mr. Nelson, as Investment Trustee, 

delegating his authority as to the powers to employ and compensate attorneys, accountants, 

etc., to Lana Martin as Distribution Trustee. 

THE COURT FURTHER FINDS that irrespective of the Delegation of Authority or the 

express terms contained in the ELN Trust, this Court has recognized the fact that Lana Martin, 

as Distribution Trustee, has acted on behalf of the ELN Trust since it joined this action, and, as 

such, does not lack standing to ask the Court for attorneys and other professionals' fees and 

costs. 

THE COURT FURTHER FINDS that alternatively, even though Lana Martin is the 

Distribution Trustee and is not expressly authorized to employ and compensate professionals 

under the terms of the ELN Trust, Mr. Nelson, as Investment Trustee, should not maintain the 

responsibility "to employ and compensate, out of the principal or income or both ... such agents, 

etc. , ." in this action due to an apparent inherent conflict such arrangement would create as the 

ELN Trust is alleging that it is a separate entity representing its own interests, apart from and 

contrary to Mr. and Mrs. Nelson's interests in this divorce action. 

THE COURT FURTHER FINDS that at the hearing held on April 10, 2012, the Court 

requested that Mr. Larry Bertsch, the Court-appointed forensic accountant, prepare a report 

chronicling the costs the ELN Trust incurs with respect to its day-to-day operations as well as 

its respective sources of yearly and monthly income. 
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THE COURT FURTHER FINDS that, according to the Notice of Filing Source and 

Application of Funds Pursuant to April 10, 2012 Hearing filed by the forensic accountant Mr. 

Bertsch, the ELN Trust's bank accounts reflect a total balance of Four Hundred Seventy-One 

Thousand Eight Hundred Ninety-Eight Dollars and Fifty-Six Cents ($471,898.56) as of April 

20,2012. 

THE COURT FURTHER FINDS that while the ELN Trust incurs many expenses 

which this Court would classify as "operating expenses," as reflected in the aforementioned 

Notice filed by Larry Bertsch, the ELN Trust has also incurred expenses entitled "Eric Nelson 

Draws and Expenses" and "Bella Kathryn Improvements and Expenses (Eric's Residence)," 

which are of particular interest to this Court. 

THE COURT FURTHER FINDS that, as to the "Eric Nelson Draws and Expenses," 

while Mr. Nelson is entitled to distributions under the ELN Trust, it is interesting to note that 

since the inception of these divorce proceedings in 2009, the ELN Trust has made direct 

payments to Mr. Nelson in the total amount of Four Hundred Twenty-Nine Thousand Nine 

Hundred Four Dollars and Twenty Cents ($429,904.20) through March of2012; and has paid 

Mr. Nelson's expenses in the total amount of Two Hundred Sixty-Seven Thousand Five 

Hundred Seventy-Two Dollars and Nine Cents ($267,572.09) through March of2012. 

THE COURT FURTHER FINDS that, as to the "Bella Kathryn Improvements and 

Expenses (Eric's Residence)," since the inception of these divorce proceedings in 2009, the 

ELN Trust has made payments towards the improvement of the Bella Kathryn residence in the 

total amount of One Million Seven Hundred Sixty-Five Thousand Sixty-Three Dollars and 

Seventy-Two Cents ($1,765,063.72) through March of2012; and payments towards the 
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expenses of the Bella Kathryn residence in the total amount of Seventy-Four Thousand Four 

Hundred Thirty-One Dollars and Seven Cents ($74,431.07) through March of2012. 

THE COURT FURTHER FINDS that considering the fact that the ELN Trust had bank 

accounts totaling a balance of Four Hundred Seventy-One Thousand Eight Hundred Ninety-

Eight Dollars and Fifty-Six Cents ($471,898.56) as of April 20, 2012; that the ELN Trust has 

made direct payments to Mr. Nelson in the total amount of Four Hundred Twenty-Nine 

Thousand Nine Hundred Four Dollars and Twenty Cents ($429,904.20) through March of 

2012; that the ELN Trust has paid Mr. Nelson's expenses in the total amount of Two Hundred 

Sixty-Seven Thousand Five Hundred Seventy-Two Dollars and Nine Cents ($267,572.09) 

through March of 2012; that the ELN Trust has made payments towards the improvement of 

the Bella Kathryn residence in the total amount of One Million Seven Hundred Sixty-Five 

Thousand Sixty-Three Dollars and Seventy-Two Cents ($1,765,063.72) through March of 

2012; and that the ELN Trust has made payments towards the expenses of the Bella Kathryn 

residence in the total amount of Seventy-Four Thousand Four Hundred Thirty-One Dollars and 

Seven Cents ($74,43l.07) through March of2012, the ELN Trust has sufficient financial 

resources to pay for the attorneys' fees, expert witnesses' fees and other costs associated with 

the litigation of this matter without the need to access the funds currently enjoined by this 

Court. 

THE COURT FURTHER FINDS that this Court decided to enjoin access to the One 

Million Five Hundred Sixty-Eight Thousand Dollars ($1,568,000.00) to ensure that the ELN 

Trust would not engage in any business ventures that might dissipate the value of these funds 

pending determination as to the community property claims of Mrs. Nelson. 
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THE COURT FURTHER FINDS that due to Mrs. Nelson's pending community interest 

claims as to the ELN Trust's assets, including the enjoined monies totaling One Million Five 

Hundred Sixty-Eight Thousand Dollars ($1,568,000.00), it is most appropriate at this stage of 

the proceedings for this Court to continue to utilize statutes and case law in the context of 

divorce law as they would be most instructive in helping this Court render a fair and just 

decision. 

THE COURT FURTHER FINDS that the statutory scheme contained in Chapters 123 

and 125 of the Nevada Revised Statutes promotes a policy of ensuring that the value of any 

property or pecuniary interests that the parties have asserted maintain their "status quo" 

pending the outcome of the divorce action.2 

THE COURT FURTHER FINDS that, upon review of the Billing Statement provided 

by the Solomon Law Firm, the request for attorneys' fees in the amount of Sixty Eight 

Thousand Six Hundred Eighty-Two Dollars and Eighty-Nine Cents ($68,682.89) is fair and 

reasonable based upon the quality of the legal services rendered; the character, difficulty, and 

intricacy of the required legal services rendered; and the skill, time and attention given to the 

legal work provided by counsel. 

THE COURT FURTHER FINDS that the request for Retainer Fees in the amount of 

Sixty Thousand Dollars ($60,000.00) to offset attorneys' fees and costs incurred in preparation 

for the Evidentiary Hearing to be held in July of2012 is a fair and reasonable amount based 

upon the extended, protracted and litigious history of this divorce proceeding. 

2 Specifically, NRS 123.225 provides that the husband and wife's interest in community property are "present, 
existing and equal interests." NRS 125.050 provides that after a complaint is filed, if it appears probable to the 
Court that either party is considering acting in such a way that would "defeat or render any less effectual" any 
order a Court may make concerning a party's property or pecuniary interests, the Court shall, through a restraining 
order, prevent the party from taking such detrimental action. 
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THE COURT FURTHER FINDS that while a request has been made for the expert 

witnesses' fees to date in the amount of Thirty-Four Thousand Nine Hundred One Dollars and 

Five Cents ($34,901.05), and an additional Forty-Five Thousand Dollars ($45,000.00) to offset 

fees associated with the preparation of the expert witnesses' reports for the upcoming 

Evidentiary Hearing, this Court has only been provided with an invoice in the amount of 

$34,901.05 without detail as to the services provided by the expert witnesses, and, as such, this 

Court lacks sufficient documentation to determine the fairness and reasonableness of the 

requested expert witnesses' fees at this time. 

THE COURT FURTHER FINDS that while the Court lacks sufficient details as to the 

expert witnesses' services provided to date and to be provided in preparation for the impending 

Evidentiary Hearing, this Court will authorize an initial payment of Forty Thousand Dollars 

($40,000.00) towards the expert witnesses' fees, which would appear prudent at this time based 

the pending legal issues in regards to the ELN Trust and community property claims associated 

therewith, subject to reconsideration and/or reimbursement upon submission of an itemized 

billing statement at the conclusion of the Evidentiary Hearing. 

THEREFORE, IT IS HEREBY ORDERED that the ELN Trust is precluded from 

utilizing the monies, subject to this Court's January 31,2012 injunction, in the amount of One 

Million Five Hundred Sixty-Eight Thousand Dollars ($1,568,000.00) to pay its retained 

attorneys' fees and costs and retained experts' fees and costs. 

IT IS FURTHER ORDERED that the ELN Trust is directed to pay the sum of Sixty 

Eight Thousand Six Hundred Eighty-Two Dollars and Eighty-Nine Cents ($68,682.89) for 

legal services and a retainer fee in the amount of Sixty Thousand Dollars ($60,000) to 

Solomon, Dwiggins, and Freer, Ltd. 
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IT IS FURTHER ORDERED that the ELN Trust is directed to pay the sum of Forty 

Thousand Dollars ($40,000) towards the expert witnesses' fees made payable to Solomon, 

Dwiggins, and Freer, Ltd. 

IT IS FURTHER ORDERED that this Court reserves the right to offset any attorneys' 

fees and/or expert witnesses' fees awarded to date based upon this Court's ultimate 

determination as to the respective parties' property rights and division thereof, as deemed fair 

and just. 

Dated this J ~ay of June, 2012. 

L 
Hon 
District Court Judge - Dept. 0 
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