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171, Mr Wynn called on Mr. Moelis' loyalty in this case. Despite the fact that at least

some of the stock was exerapted from the Stockholders Agreement, Moelis discounted Aruze

1ISA’s move than $2.7 billion shaves of Wynn Resorts’ stock by around 30%,.

172, The terms of the note arc unreasonable and one-sided in the extreme, completely
{acking reasonable and customary ferms used to protect and preserve the interests of the nute
holder. Among other things, the amount of compensation paid for Aruze USA’s shares do not
reflect the “fair value™ of the shares under the Articles of Incorporation and/or under governing
taw. Additionally, the hastily issued, ten-year $1,936 billion prowmissory note is unsecured and

fully subordinated, not merely to current outstanding Wynn Resorts debt, but potentially to all

- future debt Wynn Resorts may incur, and pays a mere 2% interest per anum.  In contrast, for

example, less than a month after the purporied redemption, Wynn Resorts issued $900 million

aggregate principal amount in collateralized notes paying 5.375% intevest. Moreover, though

WNevada paming regoiations do not permit an “onsuitable” person from holding debt of a publicly-

traded Hcenses, hy its terms the note sent to Aruze USA s not even transferable. Wynn Resorts

prepared the promissory note without any input froms. Mr. Okady, or any representative at Aruze

USA, forcibly imposing an unsecured; non-fransferrable, non-voting, un-marketable, severely
discounted and oppressive debt instrumnent on its largest shareholder.
G. The Timing of the Redemption Demonstrates that Wynn Resorts Redeemed
Aruze USA’s Sharves Based on Material, Non-Public Information that Was
Mot Incorporsted Info the Redemption Price
173, On March 2, 2012, Wynn Resorts released a Form 8-K.
{74, The Form 8K purporied to disclose positive news regarding Wynn Resorts’
efforts in Macau to teceive certain land concessions related to Cotai:

As previously disclosed ... Wynn Macau, Lanited (“W’i\riL”) an
indirect. subsidiary of the Regmti ant with oxdinary shares of is
common stock listed on The Stock Exchange of Hong Kong
Limited, annowunced that Palo Real Estate Company Limited
{“Palo™ and Wy Resorts (Macaun) 8.A, ("Wynn Macay™), each
an indiroct qubstdmy of the Registrant, formally accepted the terms
and conditions of a land concession contract {the *Land Congcession
Contract”) from the government (the *“Macan Government”) of the
Macau Special Administrative Regilon of the People’s Republic of
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175,
fact, Wynn Res
174,

China {("Macau™} in respect of appmumaidv 51 deres of land i the
Cotai area of Magau (the “Cotai Land™). The Land Concession
Contract perruits Palo and Wynn Macau to develop a resort
containing a five-star hotel, gaming areas, retail, entertainment.

food and beverage, spa and t,,(‘ﬁwsf:._ﬂtmn (}f‘fm ings on the Cotat Land.

The Land Concession Contract was published in the official gazette
of Macau (the “Gazette”) on January [] 2012, Effective from such
publication date, Palo will lease the Cotat Land from the Macau

Government im' an indtial terma of 25 vears with the nght to renew

the Land Concession Contract for adﬁ.zftmml sucgessive periods,

subject to applicable tegislation. The Land Concession € Sontract

also requires that Wynn Macay, as @ gaming coneessionaire,
operate and manage gaming operations-on the Cotai Land. In
addition, as previously disclosed in the Registrant’s filiugs with the
annmsmn or August 1, 2008, Palo and certain affiliates ofthe
Registrant entcrcd into an aggmfzmmt {the “Agresment™) with an
urelated thivd party to malke a one-time ;m}fmcnt in the amount of
US $350 million in consideration of the latier’s relmqumhmani of
certain rights in and to any future developent on the Cotal Land,
The Agreement provides that such payiment be made within 15 days
afler the publication of the Land Concession Contraet in the
Gazetle,

The h}iwv:)mg description of the Land Concession Contract is
qmdhf;ed in its eptivety by reference to the full Lngiish translation of
the Land Concesston Contract (originally published in the Gazette
in traditional Chinese and Portuguese), which is filed ag
Exhibit 10.1 hereto and incorporated herein by reference. Dollar
amounts i the Land Concession Contract refer to Macau Patacas.

Such # land concession is significant positive developiment for Wynn Resorts, In

s’ stock immediately spiked 6% on this news,

After tnittally atterupting to backtrack from the {iling as a “mistake,” Wynn

Resarts {iled another Form 8-K on May 2, 2012, The Form 2-K reconfirmed the material

nformation Wyan Resorls disclosed on March 2, 2012,

17T,

On information and belief, these positive developments in Maeau (or elsewhere in

Wynn Resorts operational sphere) were inuninent and koown by Wynn Resorts, To the exient

that the redemption ot Aruze USA s stock actually occurred, Wynn Resorts redeemed Aruze

USA’s stock based on this matertal, non-public information. Although Wynn Resorts claims to

have purchased Aruze USA’s stock using the current stock market value, Wynn Resorts knew,

hut failed to disclose, that the stock market value did not reflect the Innd concession contract that

it had obtsined in Macau, Therefore, Wynn Resorts continued s fraudulent and misleading
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| redemption of Aruze USA’s shares is void ab initio, and that Aruze USA is the owner of

24,549,222 shares or 19.66% of the total outstanding common stock of Wynn Resorts, with all

provision in the Articles of Incorporation is inapplcable to the Wynn Resots” stock owned by

disposition™ of its shares, befbore the enactment of the redemption provision; (2) the redemption

| the authority under the laws of Nevada to make determinations regarding “suitability.” The

omission of this information in calculating the redemption price knowingly based on materially
misleading information

CLATMS FOR RELIEF

COUNT I

Beclavatory Reliel
{(By Aruze USA and Universal Against Wyun Resorts and the Wynn Directors)
178, Aruze USA and Universal reassert and reallege Paragraphs 4 theough 178 above as
i set forth wm full below,

179, Asvuze USA and Universal seek a judicial declaration that the purported

vights and privileges appurtenant thereto {including, but not limited to, payment of dividends and

voting rights). This declaration is appropriate because, as alleged abover (1) the redemption

Aruze USA because Aruze USA entered into the Stockholders Agreement, which prevented any

further restrictions without agreement of the parties and vested in Araze USA the “sole power of

provision in the Articles of Incorporation is inconsistent with Nevada law and public policy, and
thus void; (3) the Board Jacked a sufficient basis for a finding of “unsuitability™ or for
redemption; and/or, {4) the redemption provision as written and as applied Is ynconscionable,
180, In addition or alternatively, Aruze USA and Universal seek a judicial declaration
that the redemption provision in Wynn Resorts” Articles of Incorporation is invalid as a matter of

law because it is impermissibly vague, contrary to law and public policy, and/or unconscionable.

This declaration is appropriate because, among other things, Nevada gaming regulators are given

redemption provision in Wynn Resorts’ Articles of Incorporation purportedly relied on here by
the Wyan Directors improperly and fllegally usurps that anthority, Furthermore, if and when

Nevada gaming regulators were to make such a deternunation, redemption that simply replaces
48
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that the Board reselution to redeem Aruze USA’s shaves was procedurally and/or substantively
was added to the Articles of Incorporation, prevested any further restrictions on Aruze USA’s

shates without agresment of the parties and vaested in Aruze USA the “sole power of disposition”
| and made its findings without a thorough and complete review of relevant law, facts, and

Nevada law and public policy, and thus void; and, (4) the redemption provision, as written and as

above, this declaration is appropriate because simply converting Wyns Resoris’ largest

“sharcholder to Wyan Resorts” largest eredifor serves ne valid legal purpose, Furthermore, the

equity with debt is ineffective to effect a disassopiation; the redemption provision, therefore,
would not eotoply with Nevads law,

181, In addition or alternatively, Aruze USA and Universal seek a fudicial declaration
that the Board resolution finding Aruze USA, Universal, and Mr. Okada “ansuitable” was
procedurally and/or substantively defective and contrary to the Articles of Incorporation and/or
Nevada law. As alleged in dotatl above, this declaration is appropriate because the Wyna
Divectars’ finding that there was a likely jeopardy to Wynn Resorts’ gaming licenses lacked 2
sound foundation and was made without a thorough aud complete review of relevant law, facls,
and evidence.

182,  In addition or alternatively, Aruze USA and Universal seek a judicial declaration

delective, and contrary to law and public policy. As alleged in detail above, this declaration s

appropiiate because (1) the Stockholders Agreement, executed before the redemption provision

of'its shares; (2) the Board lacked a sufficient basis for a finding of “unsuitability” or redemption

evidence; {3) the redemption provision in the Agticles of Incorporation is inconsistent with

applied, & unconscionable.

183, Alternatively, to the extent that redemption is nof othorwise barred, Arvuve USA
and Universal seek a judicial declaration that the form and amount of compensation paid for
Araze USA’s shares was improper and/or inadeguate and that Aruze USA is entitled to cash in an
arsount equivalent to at least the closing price of the stock on February 17, 2012, Indeed, Wynn
Resorts asserted in a court filing dated January 27, 2012, that *[wlith holdings valued at

approximately $2.9 billion, Anuze is one of Wymy's largest shareholders.™ As alleged in detail
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1 | discount applied to Aruze USA’s shares based on the transfer vestrictions of the Stockholder

2 || Agreement is invalid because of Steve Wynn’s and Elaine Wynn's prior breach of the

3 || Stockholders Agreement. Moreover, the amount and form of compensation paid for Aruze

4 3 USA’s shares does not represent the “fair value” of the shares under the Asticles of Incorporation

5§ and ‘g{weming faw, The “fair value” of the Aruze USA’s stock at the time of the rederaption

& # should not have iimlui"i'ed. arry discount for the transfer restrictions or lack of marketability of

74 Aruze USA%s stock. In addition, the valuation by Moelis was not objective, independent, ov the

& I product of sound financial analysis, ard, among other things, did not consider material non-public
9 information available to Wynn Resorts that would militate in favor of a higher valuation, did not
10 aceount for the premium that would be applied to such a large block of shares, and did not

11 {| consider the extent to which transtor restrictions were not vahd as to Aruze USA,

i2 184,  Aruze USA and Universal bring this clatm within the relevant statute of limitations
13 || under Nevada Iaw, having discovered facts giving rise to this claim, eluding tjury arising from

14 || the purposted redemption of Aruze USA’s shares of Wynn Resoits stock, onor ahout
15 || February 18, 2012, Despite having exercised reasonable diligence, Aruvze USA and Universal did
16 {| not and could not reasonably have discovered earlier the facts giving vise to this elaim

17 | 185, An actual justifiable controversy has arisen between parties whose Interesis are

18 | adverse, and the dispute is ripe for adjodication. Wynn Resorts acted unlaw{ully when #

19 || purported to “redeemn’” Aruze USA’s equily interest in Wynn Resorts,

20 §86. [t has been necessary for Aruze USA and Untversal to vetain the services of

21 || attorneys to prosecute this action, and Araze USA and Universal are entitled to au award of the

22 || reasonable value ofsaid services performed and to be performed in a sum to be determined,

33 COUNT I

24 P@:mmﬂmt, Prokibitory Injunction

25 (By Aruze USA Against Wynn Resorts and the Wynn Divectors)

26 187, Aruze USA reasserts and reallepes Paragraphs 4 through 178 above as it sef forth

27 I in full below,
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188.  Aruze USA seeks a permanent injunction enjoining and restraining Wynn Resorts
and the Wynn Directors, their agents, servants, employees, attomeys, and all thoge acting 1o
congert or in active participation with Wynn Resorts, from enforcing a redemption notice upon
Aruze USA, and from engaging in any efforts to redecnt Aruze USA's equity holdings in Wynn
Resorts, including but not Hmited to making any demands that Aruze USA eurrender s Wyan
Resorts stock, structing any franster agent for Wynn Resorts’ stock to effect any transfer or
cancellation of Arurze USA’s Wynn Resoris stock, and/or making any other changes to Wynn
Resorts’ stoek ledger regarding Avuze USA™S stock.

189, For the reasons alleged above, the purported redemption is invalid as a netter of
taw and violated applicable contracts, and/or depends on provisions of contracts that are
unenforceable as g matter of law, Bven if there were a potentially valid legal mechanism to
redeem Aruze USA’s stock, which there is not, redemption would be inappropriate in this case
because the Board lacked sufficient basis fo find Aruze USA or any of its affiliates or employees
“unsuitable.”

190, Harmowill vesult i relief is not granted because Aruzg USA’s interest in Wynn
Resorts is ‘ftmif'ﬁ;a.tlgib'le and Aruze USA’'s status as the largest shareholder in “Wyﬂﬂ Resorts cannot
be tully remedied through damages.

191, Injunciive relief poses no appreciable risk of undue prejudice to Wynn Resorts and
the Wynn Divectors.

192, Aruze USA brings this claim within the relevant statute of imitations under
Nevada law, having discoverad facts giving vise to this clainy, including injury arising from the
purported redemption of Arnze USA’s shaves of Wynn Resorts’ stock, on or about February 18,
2012, Despite having exercised reasonable diligence, Arnze USA did not and could not
reascnably have discovered carlier the facts giving vize to this claim.

193, It has been necessary for Aruze USA to retain the sexvices of attorneys fo
prosecute this action, and Aruze USA is entitled to an award of the teasonable value of said

services porformed and to be performed in a sum to be determmed.
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] COUNT HI

2 Permanent Mandatory Injunction
3 {Bv Aruze USA Against Wynn Resorts and the Wynn Birectors)
4 194, Aruze UUSA ressserts-and vealleges Paragraphs 4 through 178 above as if set forth.

& U in fudl below,

6 195,  T'o the extent i might be determined that Wyna Resorts” purported redemption has
7 § already occurred, Aruze USA secks a permancnt mandatory injunction directing Wynn Resorts

8 B and the Wynn Directors, their agents, servants, employees, attotneys, ard all those aeting in

9 | concert or in active participation with Wynn Resorts, to restore Atuze USA’s ownership inferest
10 || in Wynn Resorts. The infunction sought should restore both Aruze USA’s ownership interest; as
11 || well as the value of Aruze USAs stock, and all dividends and other rights and privileges aceruing
12| to the shares.
13 196,  Forthe reasons alleged above, the purported redemption was contrary to law and
b4 || violated applicable contracts, and/or depends on provisions of contracts that are unenforceable as
15 {| a matter of law. Even if there were a potentially valid fegal mechanism to redeem Aruze USA's
16 | stock, rederaption would be inappropriate in this case because the Beard lacked sufficient basis to
17 §f find Aruze UUSA or any of its affiliates or emplovees unsuitable,
18 197, Harm will result if reliel is not granted because Arure USA’s interest in Wymn
19 § Resorts is not fingible and Araze USA’s status as the largest shareholder in Wynn Resorts cannot
20§ be fully vemedied through darages.
21 198, Injunctive relief poscs no appreciable risk of undus prejudice to Wynn Resorts and
22 i the Wyrn Dhreclors:
23 {99, o the extent that Argze USA cannot be restored (o {3 status andfor ts full rights
24 §§ as a Wynn Resorts sharcholder, and to the extent further compensation is warranted or punitive or
25 § exemplary damages are warranted, Aruze USA secks damages from Wyn Resorts in an amount

26§ to make Aruze USA wheole, as alleged in multiple damages counts below.

27 200, Aruze USA brings this claim within the relevant statute of linifations under
2% | Nevada law, having discovered facts giving rise to this claim, ncluding injury arising from the
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I | purported redemption of Aruze USA's shares of Wynn Resorts’ stock, on or abowt February 18,

2 It 2012, Despite having exercised reasonable diligence, Aruze UBA did not and could not

3 I reasonably have discovered earhier the facly giving rise to this claim,
i 201, I has been necessary for Aruze USA to retainthe services of altorneys (o

S i prosecute this action, and Aruze USA is entitled 1o an award of the reasonable value of said

6 || services pertormed and to be performed in a sum to be determined.

7 COUNT Y

& | Breach of Contract in Connection with Wynn Resorts’ Tnvoluntary Redemption

9 (By Aruze USA Against Steve Wynn and Elaine Wynn)
10 202 Arvoze USA reasserts and realleges Paragraphs 4 through 178 above as if set forth
11 & in full below,
24 203.  The Stockholders Agreement, with Me. Wynn i 2002, and as amended in 2010 to

13} include Ma. Wynn as a party, forms a contractual relationship and understanding between, fnfer
14§} alia, Avaze USA, Mr. Wynn, and Elaine Wynn,

15 204, The Stockholders Agrosment between Aruze USA, Mr. Wyan, and Elaine Wynn
16 || prohibits the invohutary disposition of any shares of Wynn Resorts held by Aruee USAL

17 I| Specifically, the Stockholders Agreement provides that Arvaze USA “shall be the record and

1§ || Beneficial owner ofall of the [Wynn Resorts” conunon] Shares. . . land] shall have the sole

18 || power of disposition [and | sole power ol conversion...” over its shares in Wynn Resorts and
20 | there are “po material limitations, gualification or restrictions on such rights,,..” {(Emphasis

21 i added.)

22 205, Any redemption of Aruze USA’s shares of Wynn Resorts is an inveluntary

23§ digposition of Aruze USA’s shares in vielation of the Stockholders Agreement. By voting in
24 § favor of the redemption, Steve Wyun and Eldine Wynn did knowingly, wiltfully, and

25 | intentionally breach the Stockholders Agreement.

20 | 206, Aruve USA has been damaged in excess of $10,000,
27 | 207, Aruze USA brings this claim within the relevant statute of limitations under

28 || Nevada law, having diseovered facts giving rise {o this claim, including injury arising froin the
MOpSAN, Lews & ' i
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1§ purported redemption of Aruze USA’s shares of Wynyy Resorts? stock, on or abowt February 18,
7 I 2012, Despite having exercised reasonable diligence, Aruze USA did not and could not

3 I reasonably have discovered earlier the facts giving rise to this claim.

4 208. It has been necessary for Avuze USA to retain the services of atforneys to
5 | prosecute this action, and Aruze USA is entitled to an award of the reasonable value of said

services performed and to be pearformed in a sum to be defermined.

-3  n

8 || Breach of Avticles of Incorporation/Breach of Contract in Connection with Wynn Resorts’

9 Discounting Metheod of Involuntary Redemption
1| {By Aruze USA Against Wynn Resorts)
i1 200, Aruze USA reasserts and realleges Paragraphs 4 through 172 above as if set forth

12 ] i full below.

13 210,  In the aliernative, to the extent the Court finds that the redemption provision in the
i4 || Articles of Incorporation applies to Aruze USA®s shares, Wy Resorts” involuntary vedemption
15 || breaches the terms ofthe Agreement.

16 211, Wynn Resorts” Articles of Incorporation provides that fair value will be provided
17 || for shares redeemed under its provisions,

18 212, Onor about February 18, 2012, Wymm Resorts purporiedly redesmed Aruze USA’s
9 | shares for far less than the value of the shares, e.g., as reflected by the closing market price of

20 || Wynn Resorts” stock on NASDAQ,

21§ 213, Wynn Resorts improperly discounted the fair value of the Aruze USA stock to the
23 extent the Stockholders Agreement 1s not enforceable as a result of Mr. Wynn's and Elaine

23 | Wynn's breach of the Stockholders Agresment. In addition, the purported stock restrictions

24 || impose an unreasonable restraint on alisnation and ave therefore unenforeeable,

25 | 214, In the alternative, if the Stockholders Agreement is enforceable, Wynn Resorts

26 || used an excessive discount amount and failed to provide fair value for Aruze USA’'s stock,

27 215, Among other things, although kvown to Wynn Resorts, Wynn Resorts did not take

28 || into account material non-public information congeming positive developments for Wynn Resorts
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i || regarding the Cotal land concession in Macay, as well as other positive non-public infotimation,
2 Il when redeeming Aruze USA’s shares for far less thun the value of the shares. Furthermore,
3 | Wyann Resorts” unilateral valuation did not account for the premivm that would be applied to such

4§ alarge block of shares.

5 216, Aruze USA has been damaged in excess of $10,000.
o 217, Aruze USA brings this claim within the relevant statute of imitations under

7 Nevada law, having discovered facts giving rise to this claim, neluding injury arising from the
8 It purporied redemption of Aruze USA’s shares of Wynn Resonts’ stock, on or about Febroary 18,
9 4l 2012, Despite 'E_z;aving axercised reasonable diligence, Aruze USA did not and could not

10 || reasonably have discovered earlier the facts giving rise to this claim.

Hoj 21& It has been necessary for Araze USA to retain the services of atforneys to

§2 || prosecute this action, and Aruze USA is entitled to an award ofthe reasonable value of said

i3 | services pertormed and to be performed in & sum to be determined.

14 | COUNT VI

15 Breach of Fiduciary Duty
16 {(By Aruze USA Agalust the Wyns Directors)
17 210, Aruze USA reasserts and realleges Paragraphs 4 throngh 178 above as if set forth

18§ in full below,

1g 220,  Directors of a corporalion owe a fiduciary duty to the corporation and to s

20 || sharcholders, including a duty of care and a duty of loyalty toward the corporation and each

21 | sharcholder,

22 221, Upder Nevada law, diroctors of a corporation are individually liable to a

23 || stockbolder for any act or fatlure to act that constitutes a breach of fiduciary duty.

24 222, The terms-of the Wynn Resorts” Articles of Incorporation purported to deline an
25 || “Unsuitable Person™ as a person who “in the sole diseretion of the board of divectors of the

26 || [Wynn Resorts], is deemed likely to jeopardize [ Wynn Resorts’] or any Affiliated Company’s ...

27 | right to the use of, or entitlement to, any Gaming Licenses.”
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1| 223, 'The Wynn Directors abused their diseretion in finding Aruze USA, Universal, and

2 || Mr. Okada “unsuitable™ and resolving to have the Company cause the purported redemption of
3§ Aruze USA’s shaves of Wymn Resorts” stock. The ocutcome of the Compliance Comniittes’s

4 | “investigation” was already determined prior to engaging a supposedly “independent”

5 I investigator, which then openly acted as an advooate against Aruze USA, Universal, and

6 f Mr. Okada rather than providing an objective, balanced, and fully informed review of the facts

7 I and law, Despite the fact that Freeh Sporkin informed the Board that firther investigation would
8 1 be reguired with respect to matters encompassed by its report, and despite assurances that Aruze
9 || USA, Mr. Okada, and Universal would be permitted to respond substantively to the report, the

10 || Wynn Directors deprived them of an oppertunity to nnderstand and to present any mformation to

11§ address the allegations against them prior to the vote on redemption,

12 224, On information and belief, the Wynn Directors acted at the divection of Mr. Wynn

13 § and abandoned their own independence and objectivity in evaluating the sHegations. The Wyan

14 Dhrectors failed to conduct a fair, comprehensive, and thoughtful investigation, and failed to

15 || ensure that they were properly and adequately informed before acting.

16 225, Wy Resarts, af the direction of Mr. Wynn, conducted an “investigation” that

17 || was hurrieds incomplete, one-sided, and unfair to Aruze USA, with a result that was preordained

18 {| by Mr. Wynn and his cohorts before the “investigator™ was even hived. Anuze USA was not

19 | given an oppottunity to review the allegations against if or rebut or address any findings of

20 || improper conduct or any other supposed basis for redemption. The entire process was tainted by

21 the desire to serve Mr, Wynn's prefextual goals of removing Aruze USA as the largest single

22 sharcholder of the Company, stlencing Mr, Okada, and consolidating and raaintaining

23§ My Wynn's control over Wynn Resorts. Such actions do not withstand any standard of

24§ findamental fairness or due process.

25 226, Purther, the purported redemption was voted on by persons with irreconcilabile

26§ eonflicts of interest, including breaches of the duly of loyalty, the duty of cave, and the duty of

27 { good faith.
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227, Through their acts, the Wynn Directors have acted in a manner that secks to
deprive Aruze USA alone from its right {o vote its shares, receive dividends, elect directors, and
to utilize other privileges incident to controlling the largest single block of shares in a publicly
traded company.

228, Harm will result if relief is not granted because Aruze USA's more than §2.7
billion eguity stake in Wynn Resorts will be instantancously and irreversibly damaged by the
Company’s purported action to convert Arure USA’s substantial ownership interest into a wholly
subordinated ten-year promissory note in a principal amount 30% less than the fair market value
of the stock, and payin g a mere 2% percent interest, without providing Aruve USA any voting
rights, rights 1o dividends, or the right o transfer the note,

229.  As a further direct and proximate resulf of the wrongful conduct by the Wynn
Drirectors, as alleged herein, Aruze USA was and continues to be damaged in an amound. in excess
of $10,000,

230, Asuze USA brings this ¢laim within the relevant statute of Hmitations under
Nevada law, having discovered facts giving rise to this chaim, including fijury arising from the
purported redemption of Aruze UBA's shaves of Wynn Resorts’ stock, on or about February 18,
2012, Despite having exercised reasonable diligence, Aruze USA did not and could not
reasonably have discovered earlier the facts giving vise fo this clabm.

231, It has been necessary for Aruze USA to retain the services of attorneys to
prosecute this action, and Aruze USA is entitled to an award of the reasonable value of said
services performed and to be performed in a sum to be deternuned.

COUNMT YR

Tmposition of a Constructive Trust and Unjust Envichment
(By Aruze USA Against Wynn Resorts)
232, Aruze USBA reasserts aud i?efﬂ}'ﬁg,ﬁs ﬁf}ar_‘agraphs 4 tlﬁ'{)ugh 178 above as if set forth
in full below.
33, By engaging the m the wrongful conduct alleged herein, Wynn Resorts

purportedly redeemed Aruze USA’s stock in exchange for a wholly subordinated, nnsecured ten-
57
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Resorts will be unjustly enriched if i is permitted to retain Aroze USA’s stock and dividends and,

| {raceable to Wynn Resorts,

purported redemption of Aruze TJSA’s shares of Wynn Resorts” sfock, on or abouwt Febroary 18,

| reasonably have discovered earlier the facts giving rise to this claim,

vear promissory note in a principal armount at least 30% less than the fai value of Aruze USA’Y
stock, and paying a mere 2% interest, without providing Aruze USA any voting rights, rights to
dividends, or the right to transter the note.

234,  As a result of the relationship between the partics and the ficts stated above, Wynn

therefore, a constructive trust should be established over Aruze USA's stock, and all dividends

that would be paid on such shares if beld by Aruze USA, These shares and dividends are

335, Aruze LUUSA brings this claim within the relevant statute of limitations under

Wevada law, having discovered facts giving rise to this claim, including injury arising from the

2012, Despite having exercised reasonable diligence, Aruze USA did not and could not

236, 1t has been neccssary for Aruze USA toretain the services of atforneys fo
prosecute this action, and Aruze USA is entitled to an award of the reasonable value ot saud
services performed and to be performed 1o a sum to be determined.

COUNT VUL

Conversion
(By Aruze USA Against Wynn Resorts)

237, Aruze USA reasserts and realleges Paragraphs 4 through 178 above as if set forth
in full below.

238, Wynn Resorts did not have a legal right to redesm and in addition lacked a proper
and sufficient basis fo find that the allegations in the Freeh Sporkin report against Aruze USA,
M. Okada, and Universal were activities that “were likely to jeopardize [the Company’s] or any
Affiliated Company’s ... right to the use of, or entitlement to any Gaming License.”

239, As aresull, Wynn Resotts” Board lacked a fair, proper; and sufficient basis for
seizing Aruze USAs stock,

240, Wynn Resorts wrongfully exercised dominion over Aruze USA's stock
S8
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1 241, Wynn Resorts” dominion over Araze USA s stock without a valid basis for

2§ redemption is inconsistent with the Articles of Incorporation and Armize USA’s rights in the stock

3§ oader the Contribution Agreement and the Stockholders Agresment,

4 242, Wynn Resorts converted Aruze USA stock, damaging Plaintiff in an amount in
8§ excess of $10,000.

¢ 243, Aruze USA brings this claim within the relevant statute of imitations under

7§ Nevada law, having discovered facts giving rise to this claim, including i’njfury arising from the
8 I pwported rederoption of Aruze USA’s shares of Wynn Resorts” stoek, on or about February 18,
9 §f 2012, Despite having exercised veasonable diligence, Aruze USA did not and could not

10 || reasonably have discovered earlier the facts giving rise to this claim,

i1 244, i has been necessary for Aruze USA to refain the services of attorneys to

12 | prosecute this action, and Aruze USA is entitled to an award of the reasonable value of said

13 |l services performed and to be performed in 4 sum to be determined.

14 | COUNT IX

15 Fraud/Fraudulent Misrepresentation in Connection with Financing for Arure USA
16 | {By Aruze USA Against Wyan Resorts, Steve Wynn, and Kimmarie Sinatra)
17 245, Aruze USA reasserts and realleges Paragraphs 4 thvough 178 above as if set forth

I8 I m tall below,

19 246, Wynn Resorts, My, Wynn, and Ms. Sinatra made false and nuisleading staternents
20 || and omissions of material facts to Aruze USA. Specifically, on or about May 16, 2011, and for
21 || months thercafler, Mr, Wynn and Mg, Sinatra made false and roisleading staternents and

22. I omissions concerning the ability of Wynn Resoris to loan money {o Arure USA, which Wynn
23 || Resorts, Mr. Wynin, and Ms, Sinatra agreed would be backed by shares of Wyiin Resorts’ stock
24 I held by Avuze USA.

25 247, Mr. Wyna and Ms. Sinatra, acting in their individual capacity and as agentsof

26 || Wyt Resorts, made these false and misleading statements and omissions knowingly or without

]
o

71 sufficient basis of information because they beheved Wynn Resorts was not permitted to enter

28 || into such ¢ lending transaction pursuant {o the restrictions in Section 402 of 8OX. As alleged
Monoan, Lewisde ' |
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i || above, Mr. Wynn and Ms. Sinatra engaged in this wrongful conduct for the purpose of
2 Il maintaining Mr, Wynn's control over Wynn Resorts after Mr, Wynn's shares in the Company

were sphit with Elaine Wynn following their divoree, and keeping alive the opportunity to later

Lo

4 | have Wynn Resorts seek to redeent Aruze USA’s shares at a discount,

F

248, Purthermore, Mr. Wynn and Ms. Sinatra, acting in thelr individual capacity and as
& I agenis of Wynn Resorts, made these fulse and misleading statements and omissions knowingly or

without sufficient basis of information regarding the imumediate need for Elaine Wynn to transter

~

8 1 her shares under the Stockholders Agreement. On information and belief, My, Wynn and.

9 | Ms. Sinatra knew or were without a sufficient basis to make those material statements,
10 249, Aruze USA relied on the false and misleading siatements and omissions made by
T || Wyun Resorts, Mr. Wynn, and Ms. Sinatra. Aruze USA’s reliance on the false and misleading
12 || staternents and omissions was reasonable and justifiable, especially in light of M. Okada’s
13 ¥ trusting relationship with Mr. Wynn,
14 250,  On information and belief, Wynn Resorts, Mr. Wynn, and Ms. Sinatra knew that
15 || Aruze USA intended to rely on this information as a reason for Aruze USA to consent to Elaine
16 | Wynn's transter of shares under the Stockholders Agreement, and for Aruze USA to refrain from
17 || taking steps to invalidate the purported restrictions on alienability contained in the Stockholders
18 | Agreement. On information and belief, Wynn Resorts, Mr. Wynn, and Ms. Sinatra further knew
19 || and intended that, in refiance on these misrepresentations, Aruze USA would relinquish its own
20 i opportunity to liquidate s own shares of Wynn Resorts” stock to fund Universal’s project in the

21 § Philippines or sesk other financing. Therefore, Aruze USA relied on the fact that Wynn Resorts

22§ was a committed lender to the project at the expense of pursuing other financing options,
23 251, Ax a furiber direct and proximate resull of the wrongful conduct by Wynn Resorts,
_ i g ¥ Wyl ,

24 I Mr. Wynn, and Ms. Sinatra, as alleged herein, Aruze USA was and continues to be damaged n an
25 || amount in excess of $10,000 to be proven at trial,
26 252, Pursuant to N.R.S. § 42.005, by reason of the fraudulent, reckless, misleading,

27 || malicious, willful, and wanton misconduct of Wynn Resorts, Mr, Wynn, and Ms. Sinatra, Aruze

28
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USA is:entitled (o punitive damages not to exceed three times the amount of compensatory

damages awarded,
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Y worted redemntion of Aruze USAs shares of Wynn Resorts® sto Ck.j on.or about Se _fifbfﬂbﬁf 3@,,

| 2011,

253, Arure USA brings this claim within the relevant statute of limitations under

254, Arure USA brings this claim within the velevant statyte of limiations undey
Nevada law, having discovered facts giving rise to this claim on or about September 30, 201 1.
Despite having exercised reasonable diligence, Arure USA did not and could not reasonably have
discovered carlier the facts giving rise to this claim,

255, 1i has been necessary for Aruze USA to retain the services of attorneys to
prosecute this action, and Aruze USA is entitled to an award of the reasonable value ol said
services performed and to be performed in a sum to be determined.

COUNT X

Nepligent Misyepresentation in Connection with Financing for Aruze USA
(By Aruze USA Against Wynn Resortls, Steve Wynn, and Kinpnarie Sinatra)

256, Aruze USA reasserts and realleges Paragraphs 4 theough 178 above as if set forth
in full below,

257, Wynn Resorts, Mr, Wynn, and Ms. Sinatra made false and misleading statements
and omissions of material fucts fo Aruze USA. Specifically, on or about May 16, 2011, and for
months thereafier, Mr, Wy and Ms. Sinatva made false and misleading staternents and
omissions concerning the ability of Aruze USA to obtain a loan from Wynn Resorts, which Wynn
Resorts, Mr. Wynn, and Ms. Sinatra agreed would be backed by shares of Wynn Resorts” stock
held by Aruze USA.

258, The false statements of facts alleped herein were material because had Wynn

Resoris, Mr, Wynn, and Mg, Stnatra provided Aruze USA with truthful and cerrect information,

Anvee USA would not bave consented to Elaine Wynn's transfer of shares under the Stockholders

61
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I i Apreement, and would have taken steps to invalidate the purported restrictions in the Shareholder

2§ Agreement.
3 259, Wy Resorts, Mr. Wy, and Ms, Sinalra failed to exercise reasonable care or

4 | competence in obtalning or communicating the false statements af fact alleged herein.
5 260, Wynn Resorts, Mr. Wynn, and Ms, Sinatra made the false statements or omissions

T

6 I of fact alleged herein with the Intent to induce Aruze USA to consent to Elaine Wynn's transfer

|

of shares under the Stockholders Agreement without pledging its own shares in a manner that

Q| and Ms. Sinatra made the false statements of fact alleged herein with the intent of galning their
10 || own financial advantage to the disadvantage of Aruze USA, including, but not limited to, the
11 || opportunity to seek fo have Wynn Resorts redeern Aruze USA™s shares at a discount.
12 261.  Furthermore, Mr. Wynn and Me. Sinatra, acting in their individual capacity snd as
13 || agents of Wynn Resorts, made these materially false and misleading statements and omissions
14 knowingly or without sufBoient basis of information regarding the immediate need for Elaine
15 § Wynn to transfer her shaves under the Stockholders Agreement.
16 262, Aruze USA relied upon the false statements of fact alleged lierein by providing
17 § consent for Elaine Wynn to transfer her shares under the Stockholders Agreement, Arure USA’s
18 reliance on these representations and concealment of facts was reasonable and justifiable,
i9 especially in light of Mr. Okada’s trusting relationship with My, Wynn,
20 263, Wynn Resorts, Mr, Wyan, and Ms. Sinatra aided and abetted each of the others in
21 || makiog the false statements of fact set herein by each failing to exercise reasonable care or
22 || competence in obtaining or communicating those statements.
23 264,  Aruze USA has suffered and continnes {o suffer ccononne and non-economic
24 || losses because of Wynn Resorts’, Mr. Wynn's, and Ms. Sinatra’s false statoments of fact, The
25 | amount of losses will be deterniined according to proof at {rial, but damages are it an amount in
20 | excess of §10,000.

27 265.  Pursnant to N.R.S. § 42,005, by regson of the fraudulent, reckless, misleading,

28 || malicious, willful, and wanton miscondnct of Wynn Resorts, My, Wynn, and Ms, Sinatra, Aruze
MorGa, Liws & |
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1 || USA is entitled to punitive damages not to exceed three times the amount of compensatory

2 || damages awarded.

3 266, Aruze USA brings this claim within the relevant statute of limitations under

4§ Nevada law, having discovered facts giving rise to this claim on or about September 38, 2011

5 Despite having exercised reasonahle diligence, Aruze USA did not and could not reasonably have
6 || discovered carlier the facts giving rise to this claim,

7 267. 1t has been necessary for Aruze USA to refain the services of attorneys to

8 prosecute this action, and Aruze USA is entitled to an award of the reasongble value of said

9 {| services performed and to be performed in a sum to be determined.

10 COUNT X1

11 Civil Couspirvacy in Connection with Financing for Aruze USA
12 (By Aruze USA Against Steve Wynn and Kinunarie Sinatra)
13 268, Arvze USA reasserts and realleges Paragraphs 4 through 178 above as if set forth

14 | in full below.

15 269, Aruze USA, Mr. Wynn and Elaine Wyon entered into an agreement regarding the
16 | disposition of shares pursuant to the January 6, 2010 Amended and Restated Stockholders

17 || Agrecment,

18 270, Ms. Sthatra, as General Counsel for Wynn Resorts, had knowledge of the

19 | Stockholders Agreement and its resiriction on transfer of shares.

20 271, On information and belief, Ms: Sinatra had knowledge that Mr, Wynn needed
21 | Aruze USA to waive the restriction in order to permit Elaine Wynn to transfer her shares.

22 272, On information and belief, Ms. Sinatra and Mr. Wynn agreed to persuade Aruze
23 4l USA to permit Blaine Wynn to transter her shares without permitting Argee USA to transfer oy
24 || pledge any shares to anyone outside the control of Mr. Wynn. In fact, upon receiving an email
25 || Hom Aruze USATs representative on July 13, 2011 permitting the immmediate transfer of Elaine
26 || Wynn's shares, Ms. Sinatra expressed happiness for Mr. Wynn, stating, “Thank you very much
27 || for this. Prsure My, Wynn will be happy abeut the clarification.”

28
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273, Wynn Resorts, Mr, Wynn, and Ms. Sinatra tmade false and misleading statemenits
and omissions of material facts to Aruze USA. Specifically, on or about May 16, 2011, and for
months thereafter, Mr. Wynn and Ms, Sinstra made false and misleading statements and
omissions concerning Wynn Resorts' ability andfor willingness to Joan money to Aruze USA,
which Wynn Resorts, Mr. Wynn, and Ms. Sinatra agreed would be backed by shares of Wynn
Resorts” stock held by Aruze USA,

274, Mr. Wynnand Ms, Sinatra, acting in concert with Wynn Resorts, made these false

and misleading staternents and omdssions knowingly or without sufficient basis of mformation
because they believed Wynn Resorts was not legally permitied to enter into such a lending
transaction pursuant to the restrictions in Section 402 of SOX. As alleged above, Mr. Wynn and

- Ms, Sinatra engaged i this wrongful conduct for the purpose of maintaining Mr. Wynn's control

over Wyno Resorts after My, Wynn's shares in the Company were split with Elaine Wynn
.ﬁ}-ilﬁ"w.i_ﬂg_ihﬂir divorce, and lceeping alive the opportunity to later have Wynn Resorts seek to
redeem Arvze UISA's shares at a discount,

275, Furthermove, Mr, Wynn and Ms, Sinatra, acting i their individual capacity and as
agents of Wynn Resorts, made these false and misleading statements and orissions knowingly ox

without sufficient basis of information regarding the immediate need for Elaine Wynn to transfoer

her shares under the Stockbolders Agreement. On information and belief, Mr, Wynn and

Ws, Sinatra knew or were without a sufficient basis to make thase materipl statements.

276, Aruze USA relied on the false and misleading statements and omissions made by

Wynn Resorts, Mr. Wynn, and Ms, Sinatra. Aruze USAs reltance on the false and misleading

statements and omissions was reasonable and justifiable, cspecially in Hght of Mr. Okada’s
trusting relationship with Mr. Wynn,

277, On information and belief, Wynn Resorts, Mr, Wynn, and Ms. Sinatra knew that
Aruze USA intended to rely on this infornation as a reason for Arure USA to consent to Elaine

Wynn's transfer of shares under the Stockbiolders Agreement. On information and belief, Wynn

Resorts, Mr, Wynn, and Ms, Stoatrs further knew and intended that, in reliance on these

misrepresentations, Aruze USA would relinguish its own opporionity to Hguidate i#ts own shares
04
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| of Wynn Resorts’ stock fo fund Universal’s project in the Philippines or seek other financing,

Therefore, Aruze USA relied on the fact that Wynn Resorts was a committed lender to the project

in full below.

at the expensc of pursuing other financing options.

278, As afurther direct and proximate result of the wrongful conduct by Wynn Resorts,
Mr. Wynn, and Ms, Sinatra, as alleged herein, Aruze USA was and continues to be damaged #an
arhount in excess of $10,000 o be proven at trial.

279, Aruze USA brings this claim within the relevant sfatute of hmitations under
Nevada law, having discovered facis giving risc to this cldim on or ahout 'S;{_ég:stcmbari%f}, 2011,
Despite having exercised reasonable diligence, Aruze USA did not and could not regsonably have
discovered earlier the facts giving rise to this clain,

280,  Pursuant to N.R.8. § 42.003, by reason of the fraudulent, reckless, misleading,
malicions, willful, and wanton misconduct of Wynn Resorts, Mr. Wynn, and Ms. Sinatra, Aruze
USA is entitled to punitive damages not {o exceed three times the amount of compensatory
damages awarded,

281. 1t has been necessary for Aruze USA to retain the services of attorneys to
prosecuie this action, and Aruze USA is entitled to an award of the reasonable value of said
services performed and to be performed m a sum to be determined.

COUNT XH

Promissory Estoppel in Connection with Finaneing for Aruze USA
{By Arnze USA Agalnst Wynn Resorts, Steve Wynn, snd Kimmarie Sinatra)

282, Aruze USA reasserts and realleges Paragraphs 4 through 178 above as if set forth

283, Onorabont May 16, 2011, Mr. Wynn, in the presence of Ms. Sinatra, gave
W, Okada an explicit personal assurance that Wyan Resorts would provide a loan or facilitate the
lending of money to Artze USA, which would be backed by shares of Wyna Resorts™ stock held
by Aruze USA. As alleged above, Mi, Okada agreed to the financing from Wyno Resorts —
rather than causing Aruze USA to attempt to liquidate or pledge its shares of Wynn Resotts or

seek alternative financing — based on assutances made by Mr, Wyan, Ms. Sinatra agreed (o

S
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to Aruze USA’s counsel that Wynn Resorts was negotiating with Deutsche Bank on a margin
6

~because they believed Wynn Resorts was not legally permitted fo enter into such a lending

provide draft loan agreements to Aruze USA within 10 days to support the agreement reached
between Mr, Wynnand Mr, Okada.

284, Based on the foregoing agreement, on July 13, 2011, Ms. Sinatra stated in an email

loan transaction on Acuze USA’s behalf, with Wyan Resorts acting ag a “backstop.”
285, Mr, Wynn and Mg, Sinatra, acting in their individual capacities and as agents of

Wynn Resorts, made these statements knowingly or without sufficient basis of nformation

transaction pursuant to the restrictions in Section 402 of SOX. As alleged above, Mr. Wynn and
Rlaine Wynn’s transfer of shares under the Stockholders Agreement. Mr, Wynn and Ms. Sinatra.
acted with the purpose of maintaining Mr, Wyon's controf over Wynn Resorty after Mr. Wyne's
shares in the Company were split with Elaine Wynn following their divorce, and keeping alive
the opportunily o later have Wynn Resorts seek to vedeem Aruze USA’s shares at a discount,

286, At the time, Aruze USA wasnot aware thet Wynn Resorts would take the position
that i was not Jegally permitted to enter lnte such a lending transaction pursuant to the
restrictions in Section 402 of SOX. Aruze USA relicd on the false and misieading statements and
orutssions made by Wyon Resorts, Me, Wynn, and Mg, Statra, Aruze USAs reliance on the
false and omsleading statements and omissions was reasonable and justifiable, especially i lght
of Mr. Olada’s trusting relationship with Mt Wynn,

287, On mibrmation and belief, Wyna Resorts, Mr, Wynn, and Ms, Sinatra lnew that
Artze USA miended to rely on this information as a reason for Aruze UISA to forego seelung to
liquidate its shares or seeking another souwrce of financing backed by its Wynn Resorts shares, OUn
information and belief, Wyan Resorts, Mr, Wynn, and Ms, Sinatra further knew and intended that
in reliance on these misreprésentations, Aruze USA would refinguish its opportupity to liquidate
its owh shares of Wynn Resorts” stock to fund Usiversal's project in the Philippines or seek other
finanecing. Therefore, Arnze USA relied on the fact that Wynn Resorts was a commitied lender fo

thie project at the expense of pursuing other financing options,
66
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1 288, On September 30, 2011, Wynn Resorts’ Compliance Commitiee refused to permit
2 | the loan to Aruze USA or to otherwise serve as a “backstop™ for a margin loan trausaction on

3 0 Aruze USA’s behalll

4 | 289, Asa further direct and proximate result of the wrongful conduct by Wynn Resorts,
S | My Wynn, and Ms, Sinatra, as alleged hercin, Avuze USA was and continues to be damaged in an

6 I amount i exeess of $10,000 to be proven at {rial.
7 290, Aruze USA brings this claim withia the relevant statute of lmitations uader
8 Il Nevada law, having discovered facts giving tise to this claim on or about September 30, 2011.

9 Il Despite having exercised reasonable diligence, Aruze USA did not and could not reasonably have
10§ discovered earlier the facts giving rise to this claim,
(| 281, It has been necessary for Aruze USA to retain the servicey of attorneys to
12§ prosecutethis action, and Aruze USA is entitled to an award of the reasonable value of said

13§ services performed and to be performed in a sum to be determived.

14 COUNT X1

15 Frand/¥Fraud in the Inducement of the Stoekholders Agyveoment

16 {Bv Aruze USA Against Steve Wynu}

17 ] 202, Avuze USA reasserts and realleges Paragraphs 4 through 178 above as if set forth

18 | in foll below.

1% 293, Inthe alternative, to the extent the Court finds that the redemption provision in the
20§ Articles of Incorporation applies to Aruze USA’s shares, Aruze USA agserts the claimof

21 { fravdulent inducerment against Steve Wynn. Aruze USA thus brings this claim in the alternative

22 I to Aruze USA’s claims that assert the puwrparted redemption by Wynn Resorts is void ab initio.

23 204, Onorabout April 11, 2002, Aruze USA, Baron Asset Fund, and Mr, Wynn

24 || entered info the Stockholders Agreement in recogmition of ther desire to form Wynn Resosts. On
23 1 June 3, 2002, Mr. W}m caused Wynn Resorts to file its Articles of Incorporation with Nevada’s
26 Il Secretary of State without inchuding a redemption provision,

27 295, On behalf of Aruze USA, on or about June 10, 2002, Mr. Wynn cavsed Aruze

28 § USA to enter into a Contribution Agreement between Arnze USA, Baron Asset Fund, Kenneth R,
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1! Wynn Family Trust, Wynn Resorts, and Mr. Wynn, The Contribution Agreement comniilted

2 Artze USA's LLC interests in Valvino in exchange for Wynn Resorts common stock,

3 206, Prior to causing the exchange to oceur, on or ahout September 10, 2002,

4 1 Mr. Wynn unilaterally filed amended Articles of Incorporation that, for the first time, included a
§ § redemption provision, On information and beliet, Mr. Wyan deliberately delayed in causing the
G it exchange in order to allow Mr. Wynn to unﬂ'aferaﬁy amend the Articles of Incorporation without
7 i affording Aruze USA a shareholder vote as would have been reguired pursuant to NR.S.

8§ §78.390. At the time of the amendment, Mr, Wynn was the sole stockholder of Wynn Resorts.
g On or sbout September 28, 2002, about eighteen days after Mr. Wynn unilaterally amended the
10 || Articles of Incorporation, Mr. Wynn caused the exchange of Aruze USA’s LLC interests in

i1 {| Valvino to Wynn Resorts for Wynn Resorts conunon stock,

i2 297, Mr. Wynn intentionally made materially false and/or migleading representations to
13 || Aruze USA regarding Wynn Resorts’ stockholder abligations under the Articles of Incorporation
14 | to induce Araze USA to enter into the Stockholders Agreement. The Stockholders Agreement

15 || expressly provided that Aruze USA would have the sole power of disposition of its stock in

i6 Wynn Resoris and there werg to be no other provigions regarding the disposition of Aruze USA's
17 § stock, voluntarily or involuntary, Mr, Wynn misvepresented and/or failed to disclose that Wynn
18 § Resorts’ amended Asticles of Incorporation would seek to impose substantial financial risk on

19 § Aruze USA’s shares of Wynn Resorls stock by providing Wynn Resorts” Board - which was

20 | controlled by Mr. Wyan — purported discretion to redeern Aruze USA™S stock on potentially

21 | onerous terms,

22 298.  The misrepresentations and concealment of facts alleged herein were material,
23 299, Mr. Wynn knew the misrepresentations and concealment of facts alleged herein

25 Il those ri-,‘gpi'e;*;mﬁjaﬁﬁnsf were frie.
26 306, Wynn Resorts and My, Wynn made the misrepresentations and concealed facts as

27 I set forth herein with the infent to induce Aruze USA to enter into the Stockholder Agreement..

28
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1§ Furthermore, Mr. Wynn made the misrepresentations and concealment of facts alleged herein
2§ with the intent of gaining his owa financial advantage to the disadvantage of Aruze USA.
3 301, Aruze USA reled upon the misrepresentations and coneeabuent of facts made by

4 || Mr. Wynn regarding Wynn Resorts’ common stock at the time Araze USA entored into the

s

Stockholders Agreement. Aruze USA’s reliance on these representations and concealment of

6 || facts was reasonable and justifiable, especially in lght of Mr. Okada’s trusting velationship with

—t

My, Wynn,

& 302, Avuze USA was not aware of and could not have known about the

9 misrepresentations until Septentber 30, 2011, when Wynn Regorts, for the first time, indicated
10 that it rught attempt fo apply the redemption restriction fo Aruze USA’s shares.

I 303, Aruze USA has suffered and continues to suffer injury because of Mr. Wynn's

12 misrepresentations and concealment of facts set forth herein, As a divect and proximate resull of
13§ Mr. Wyna's wrongiul conduct, Arure USA sullered injury when the redempiion pﬁ‘e‘\;*is-i{};l W8S
14 § purportedly involed by Wynn Resorts’ Board on or about Febroary 18, 2012,

15 304, As aremedy for Mr. Wynn's fraudulent jnducement, Aruze USA seeks imposition
16 || ofa constructive trust over Aruze USA’s Wynn Resorts shares pm‘pmiedﬁly redeemed by the

17 || Board, ot, in the alternative, recovery of unjust envichment/restitution.

18 305, Pursuant to NLR.S. § 42.003, by reason of the frandulent; reckless, nusleading,

19§ malicious, willful, and wanton misconduct of Wynn Resorts, Mr, Wynn, and Ms. Sinatra, Aruze
20 || USA is entitled to punitive damages not to exceed three times the amount of compensatory

21 || damages awarded.

22 306, Aruze USA brings this claim within the relevant statute of limitations under

23 || Nevada law, having discovered facts giving rise to this claim, including injury arising from the
24 | purported redemption of Aruze USA’s shares of Wynn Resorts” stock, on or about Febroary 18,
25 | 2012, Despite having exercised reasonable diligence; Aruze USA did not and could not

26§ rveasonably have discovered earlier the facts giving rise to this claim.

28
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| 307. It has been necessary for Aruze USA to retain the services of aftorneys to
2 prosecute this action, and Aruze USA is entitied to an award of the reasonable value of said

3 & services performed and to be performed in a swrm o be determined,

4 COUNT X1V

5 N ﬁgiig&n‘s‘ifMiﬁre;preﬁema%l:ims: in Conneetion with the Steckholders Apreement

6 | (By Aruze USA Against Bteve Wynn)

7 | 308, Aruze USA reasserts and realleges Paragraphs 4 through 178 above as if set forth

8 1| in full below.

9 309,  Inthe altervative, to the extent that the redemption provision in the later amended
16 | Asticles of Ineorporation is found to apply to Aruze USA’s shares, Araze USA asserts the claim
11 of negligent misrepresentation in connection with the Stockholders Agreement against Steve
12 | Wynn. Aruze USA thus brings this claim in the alternative to Artze USA’s clatms that assert the
13§ purported redemption by Wynn Resorts & void ab initio,

14 310, Oworabout April 11, 2002, Argze USA, Baron Asset Fund, and Mr. Wynn
15 | entered into the Stockholders Agreement In recognition of their desire to form Wynn Resorts. ‘On

16 | June 3, 2002, Mr. Wynn caused Wynn Resorts to file #ts Articles of Incorporation with Nevada’s

17 § Secretary of State without including a redemption provision.
18 311, On behalfof Aruze USA, on or about June 10, 2002, Mr. Wynn caused Arure

{9 || USA to enter into a Contribution Agreement between Aruze USA, Baron Assel Fund, Kenneth R,
20 || Wynn Family Trust, Wyan Resorts, and Mr, Wyan, The Contribution Agreement commitied

21 | Aruze USATs LLC interesty in Valvine in exchange for Wyt Resorts common stock.

22 312, Priov o causing the exchange (o oceyr, on or about Septamber 10, 2002,

23 | My, Wynn unilaterally filed amended Articles of Incorporation that, for the first time, included g
24 I redemption provision. On information and belief, Mr. Wynn deliberately delayed in causing the
25 | exchange in order to allow Mr. Wynn io unilaterally amend the Articles of lncorporation without
26 § affording Aruze USA g shareholder vote as would have been reguired pursuant to NUR.S.

27 4 §78.390. At the time of the amendment, Mr. Wyan was the sole stockholder of Wynn Resorts,
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t 313, Onor about September 28, 2002, about three months after Aruze USA entered into

2§ the Contribution Agreement, and eighteen days after My, Wynn amended the Articles of
3§ Ineorporation, Mr, Wynn caused the contribution of Aruze USA’s LLC interests in Valvino to

4 || Wynn Resorts in exchange for Wynn Resorts common stock.

N

314 Mr. Wynn made materially false representations and/or omissions to Aruze UISA
6 || regarding Wynn Resotts’ sto ckholder obligations under at the time Aruze USA enfered into the

7 I Stockholders Agreement. The Stockholders Agreerent expressly provided that Artze USA

& I would have the sole power of disposition of #s stock in Wynn Resorts and there were to be no

\G

other provisions regarding the disposition of Aruze USA’s stock, voluntarily or involuntary.

10§ Mr. Wynn misrepresented and/or failed to disclose that Wynn Resorts’ amended Asticles of

11 | Incorporation would seek to impose substantial {inancial risk to Aruze USA by providing Wynn
12 I Resoris” Board (which was controlled by Mr, Wynn) purported discretion to redeem Aruze

13§ USA’sstock on petentiaily onerous terms..

14 315, Aruze USA was not aware of and could not bave known about the
15 || misrepresentations until September 30, 2011, when Wy Resorts, for the frst time; indicated

16 § that it might attempt to apply the redemption restriction to Aruze USA’s shares.

£7 316, The false statements and/or omissions of facts alleged herein were material

18§ because, had Mr. Wynn p-mvided Aruze USA with truthful and correct information, Aruze USA
19 | would not have entered into the Stockhokders Agreement.

20 | 317, Mr Wy failed to exercise reasonable care or competence i obtaining or

21§ conumunicating the false statements of faet alleged herein,

22 318, Aruze USA relied on the false and misleading statements and omissions made by
23 1| Mr. Wynn regarding Wynn Resorts” common stock at the time Aruze USA entered into the

24 || Stockholders Agreement, Aruze USA’s reliance on the false and misleading statements am’;

25 ornissions was reasonable and justifiable, especially in light of My, Okada’s trusting relationship
26 | with Mr. Wynn.

27 319, On information and belief, Mr. Wynn knew that Aruze USA intended to rely on

28 | this information as a reason for Arnze USA to enter into the Stockholders Agreement.
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| A20.  Aruze USA has suffered and continnes o sulfer injury because of My, Wynn's

2 B false and misleading statements and omissions alleged herein, As a direct and proximate result of

[

Mr. Wyine's wrongful conduct, Aruze USA suffered injury when the redemiption provision was
3 £ > U ‘ _

4 || parportedly invoked by Wynn Resorts' Board on or gbout February 18, 2012,

]

321, Asarvewedy for Mr, Wynn's negligent misrepresentations, Avuse USA seeks
& || imposition of a constructive trust over &ruze USA’s Wynn Resorte shares purportedly redeemed

7 1| by the Board, or, in the alternative, unjost enrichrnent/restitution.

322, Avaze USA brings this claim within the relevant statute of limitations under

9 § Nevada law, baving discovered facts giving rise to this claim, including injury avising from the
10§ purported redemption of Aruze USA’s shaves of Wynn Resorts” stock, on or about February 18,
11 B 2012, Despite having exercised reasonable diligence, Aruze USA did not and could not

12 || reasonably have discovered carlier the facts giving rise to this claim.

13 323, It bas been necessary for Aruze USA to refain the services of attorneys to

14 | prosecute this action, and Aruze USA {5 entitled to an award of'the reasonable value of said

£5 || services performed and to be performed in a sum {o be determined.

16 | COUNT XV

17 Breach of Contract in Connection with the Stockholders Agreement
18 (By Arnze USA Against Steve Wynn)
19 | 324, Aruze USA reasserts and realleges Paragraphs 4 through 178 above as if set forth

20 || in full below.

21 325, My, Wynn, Elaine Wynn, and Aroze USA are parties o the Stockholders

22 1 Agrecment,

23 326, Section 2{a) of the Stockholders Agreement provides that Mr. Wynn must endorse
24 aned vote for Aruze USA's proposed slate of directors so long as the resulting Board is composed
25 | ofasimple majority of divectors selected by M, Wynn.

26 327, Mr. Wynn has failed and refused to endorse Aruze USA’s slate of directors in

27 # violation of his obligations under the Stockbholders Agreement and failed and refused to provide

28 B assurances of his intent to vote his and Elaine Wynn’s stock in favor of those nominees.
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i 328, My, Wynn's actions constitute a material breach of the Stockhoalders Agreement

2 | without justification and has Hustrated the essential purpose of the Stockholders Agreement,
3 329, The Stockholders Agreement provides that each of the parties to it recognizes and

4 I acknowledges that a breach by any party ot any covenants or agreements contained in the

Lt

Agreement will cause the other parties to sustain damages for which they would not have an

6 | adequate remedy at law for money damages, and therefore each of the parties agrees that in the
7 5 event of any such breach the partics shall be entitled to approptiate equitable relief.

& 330.  On account of Mr. Wynn's material breach of the Stockholders Agreement, Aruze
9 I} USA was excused and completely discharged from any further performance of its obligations
TG | contatned therem,

I 331.  Fusther, the breaches by Mr. Wy bave frustrated the entive purpose of the

12 Stockholders Agreement, and have instead served to further entrench Mr, Wynn's control over
13§ the Company to the detriment of the other partics to the Agreement.

14 | 332, Aruze USA brings this claim within the relevant statute of imitations under

15 | Nevada law, having discovered facts giving rise to this claim, including injury arising from the
16 || purported redemption of Aruze USA'S shares of Wynn Resorts” stock, on or dhout February 18,
17 4 2012, Despite having exercised reasonable-diligence, Aruze USA did not and could not

18 § reasonably have discovered carlier the facts giving rise to this claim.

14 333, It has been necessary for Aruze USA to retain the serviges af attorneys to

201 prosecute this action, and Araze USA 18 entitled to an award of the reasonable value of said

21 i services performed and to be performed in a sum to be determined.

22 COUNT X¥1

23 | Breach of Covenant of Good Faith and Fair Bealing in Stockholders Agreement

24 | (By Aruze USA Apainst Steve Wynn)

25 334, Arure USA reasseris and realleges Paragraphs 4 through 178 above as if set forth

26 1 in full below,

27 335, In every contract, there exists an irnplied covenant of good faith and fair dealing,

73
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i 336, Arure USA and Mr, Wynn ave parties to the Stockbholders Agrecment, between

2 il Mr. Wynn, Elaine Wynn, and Aruze USA,

3 337, Asuze USA has properly sought to exercise its rights under the Stockholders

4 Agreement in seeking to designate divectors for endorsement by Mr. Wynn while complying with
5 I the contractual condition that the Board will consist of a majority of directors nominated by

6 § Mr. Wynn,

7 | 338, Mr Wynn has materially breached the Stockholders Agreement by failing to

8 | endorse Aruze USA's slate of nominges for directors to the Wynn Resorts Board and by failing to
9§ confirm his fntent to vote his and Blaine Wynn's stock in favor of those nominees, therchy

10 E frustrating the essential purpose of the Stockholders Agrecment.

B} 339, Mr. Wynn has breached the reasonable and justifisble expectations of Aruze USA
12 I} with respect fo Aruze USA's ability to successfully designate director candidates, an essential

13 | purpose of the Stockholders Agreement.

14 | 340, WM. Wynn also has breached the reasonable snd justifiable expectations of Aruze
15 || UBA by umreasonably withholding his consent for Aruze USA to liquidate stock, and by falsely
16 || pronusing financing in order to persuade Aruze USA fo delay its demands for liquidity.

17 | 341, Accordingly, Mr. Wynn's conduet has breached the covenant of pood faith and

18 § fair dealing, On account of Mr, Wynn's material breach, Aruze USA 18 entitled to contract

16§ damages, or in the alternative, Aruze USA is entitled to be excused and discharged from its

20t obligations under the Stockhelders Agreement.

21 342, By virtue of his purported position as power of attorney under the Stockholders
22 I Agreement, Mr. Wynn owed fiduciary duties fo Aruze USA. Given the existence of this “special
23 § relationship” between Mr. Wyon and Aruze USA, Mr, Wynn is also lable for a tortious breach of
24 ¥ the inplied duty of geod faith and fair desling and the accompanying tort damages.

25 | 343, Aruze USA brings this claim within the relevant statute of limitations under

26 || MNevada law, having discovered Ficts giving rise to this claim, including injury arising from the
27 1 purported rederption of Aruze USA’s shares of Wynn Resorts’ stock, on or about February 18,

28
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2012, Despite having exercised reasonable diligence, Aruze USA did not and could ot

reasonably have discovered carlier the facts giving rise to this claim.
344.  1i has been necessary for Aruze USA {o retain the gervices of attorneys to

prosecute this getion, and Aruze USA {s entitled to an award of the reasonable value of said

services performed and to be performed in a sum to be determined.

COUNT XV

Breach of Fiduciary Duty
{By Aruze USA Againsi Steve Wynn)
345, Aruze USA reasserts and realleges Pavagraphbs 4 through 178 above as if set forth
inn full below.

346, Inthe alternative, to the extent the Court finds that the redemption provision in the
Artigles of Incorporation appliss to Aruze USA’s shares, Avuze U8 A asserts the clan of breach
of fidaciary duty against Steve Wynn, Aruze USA thus brings this claim in the alternative to
Aruze USA’s claims that assert the purported redemption by Wynn Resorts i void ab initis,

347, Section 2(c) of the Stockholder Agreement provided that “Aruze [USA] hereby

congtitutes and appoints [Mr.] Wynn as its true and lawful attorney-in-fact and agent, with full

power of substitution and reconstitution for it and in its name, place and stead, in any and all

capacities, to exeente and deliver any and all documents in connection with or velated to the
formation of | Wynn Resorts].” As Aruze USA’s attorney-in-fact and agent, Mr. Wynn had a
fiduciary duty to Aruze USA to act in good faith and in Aruze USA’s best interest.

348, By virtue of his purported position as power of attorney under the Stockbolders
Agreement, My, Wynn owed fiduciary duties to Aruze USA. In breach of these duties, onor
about September 10, 2002, Mr, Wyna caused to be filed amended Asticles of locorporation that
included, for the first timme, a redemption provision,

349, M, Wynn's act of unilaterally amending the Articles of Incorporation
demonstrated that My, Wynn possessed a conflict of interest in his dual roles of sole shareholder

in Wynn Resorts and attornev-in-fact and agent of Argze USA, 1 applied to Aruze USA, the

| redemption provision would violate the Stocklolders Agreement and impose substantial financial

75

DFFENDANTS® THIRD AMENDED COUNTERCLAIM

SA1281




e

9
1@
11

i2

17

27

28

MOUCAN, Liwis &

Borgivs LLE
ATTORMEYRAT LAW

San Fansioharg

risk on Aruze USA’s shares of Wynn Resoris stock by providing Wynn Resorts” Board — which

was controlled by Mr. Wynn —~ purporied discretion to redeem Arize USA’s stock on potentially

- onerous terms. Despite the conflict of intevest, Mr, Wynn incladed the redemption provision in

the Articles of Incorporation to the detriment of Aruze USA in breach of his fiduciary duties as

attorney-in-fact fo Aruze USA. Further, as Aruze USA’s attorney-in-fact, Mr. Wynn had a duty

| to inforn: Aruze USA that the redemption provision could be used against Aruze USA. 1n

violation of this duty, Mr, Wynn not only failed te inform Aruze USA of this risk, but, on

information and belicf, his attoraeys represented to Aruze USA’s attorneys that such a

redemption provision would nes apply to Aruze TJSA’s shares,

350.  Mr Wynn's fiduciary obligations to Aruze USA as attorney-in-fact ave not subject

| to the business judgment e,

351, Aruze USA was not aware of and could not have known about the breach of
fiduciary duties until September 30, 2011, when Wynn Resorts, for the first time, indicated that it
might attempt to apply the redemption restriction to Aruze U SA’s shares.

352,  Asa further divect and proximate result of the wrongful conduct by the Mr. Wynn,

as alleged herein, Aruze USA was and continues to be damaged in an amount in excess of

$HL000

353, Aruze USA brings this clatm within the relevant statute of limitations under
Nevada law, having discovered facts giving rise to this claim, including injury arising from the
purported redemption of Aruze USA’s shares of Wynn Resorts” stock, onor about February 18,
2012, Despite having oxercised reasonable diligence, Aruze USA did not and conld not
reasonably have discovered earlier the facts giving rise to this claim.

354, It has been necessary for Aruze USA to retain the services of attorneys o
prosecute this action, and Aruze USA is entitled to an award of the reasonable value of said

services performed and to be perfbrmed in 8 sum to be determined,
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COUNT XVIH

Tortious Interference of Contract
(By Aruze USA Against Wynn Resorts, Linds Chen, Russell Geldsmith, Ray R, Iramnd,
Robert J. Miller, Jolin A. Moran, Marve B, Schorr, Alvin V. Shoemaker, Boone Wayson,
angd Allan Zeman)

358, Aruze USA reasserts and realleges Paragraphs 4 through 178 above as if set forth

in full below,

356, Inthe alternative, to the extent the Cowt finds the rederption of Aruze USA s

shares enforceable, Aruze USA asserts the claim oftottious interference of coniract against Wynn

Resorts, Linda Chen, Russell Goldsmith, Ray R. Irani, Robert 1. Miller, Jolu A, Moran, Mare I

| Schorr, Alvin V. Shogmaker, Boone Wayson, and Allan Zeman,

357, Onor about February 18, 2012, Wynn Resoris purportedly redeemed Aruze USA's

Wynn Resort shares for 30% less than the market value of the shares as measured by the closing

price of Wynn Resort’s stock on the Friday prior to the Saturday Board meeting. Wyann Resoris

announced that ¥ arrived at the 30% disconnted value because of the existence of the
Stockholders Agreement,
358,  Wynn Resotts, Linda Chen, Russell Goldsmith, Ray R. Irani, Robert J. Miller,

John A, Moran, Mare D, 8chorr, Alvin V, Shoemaker, Boone Wayson, and Allan Zeman knew of

the existence of the Stockholders Agreement between Aruze USA, Mr, Wynn, and Ms, Wynn,

and believed the Stockbolders Agreement to be valid and enforceable prioy to voting to redeem
Aruse USAs stock in Wynn Resorts,

350, By voting in favor of the redemption of Araze USAs shares, Wynn Resorts, Linda

it Chen, Russell Goldsmith, Ray R, Irani, Robert J, Miller, John A. Moran, Marc D, Schory, Alvin

V. Shoemaker, Boone Wayson, and Allan Zeman kaow or should have known that the
redemption would violate the Stockholders Agreement by denying Armze USA the right to have
the “sole power of digposition” of s shares i Wynn Resorts.

360, To the extent the Court finds that the redemption of Amze USA’s stock actually

oeourred, Wynn Resorts, Linda Chen, Russell Goldsmith, Ray R. Irani, Robert I, Miller, John A.
7T
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Moran, Marg D Schorr, Alvin V, Shoemaker, Boene Wayson, and Allan Zeman intentionally and
tortiousty interfered with contractual relations, which resulted in injury to Aruze USA.
361, As a further direct and proximate result of the wrongful conduct by Wynn Resorts,

Linda Chen, Russell Goldsmith, Ray R. Irani, Robert 1, Miller, John A, Moran, Marc DD, Schorr,

Alvin V. Shoemaker, Boone Wayson, and Allan Zeman as alleged herein, Aruze USA was and

continues to be damaged in an amount in excess of $10,000 to be proven at trial

362, Aruze USA brings this claim within the relevant statute of limitations under

Nevada law, having discovered fucts giving rise to this claim, including injury arising from the

purported redemption of Arize USA s shares of Wynn Resorts” stock, on of gbout February 18,
2012, Despite having exercised reasonable diligence, Aruze USA did not and could not
reasonably have discovered carlier the facts giving rise to this claim,

363, Tt has been nocessary for Aruze USA 1o retam the services of sttorneys to

prosecute this action, and Aruze USA i3 entitled to an award of the reasonable value of sad

- services performed and to be performed i s sum to be determined,

COUNT XIX

Unconscionability/Reformation of Promissory NMote
{By Aruze USA Against Wynn Resoris)

364,  Aruze USA reasserts and realleges Paragraphs 4 tlwough 178 above as it set forth
n full below.

365, In the alternative, to the sxtent that the redemption provision in the Articles of
Incorporation is found to apply to Aruze USA’s shares and the redemption is found to be lawtidl,
Aruze TISA asserts that the promissory note is unconscionible and therefore subject to
reformation.

i66.  On _.}fanujary 27, _2.{}1.2, Wynn Resorts declared in a publicly filed Opposition to

| Mr. Okada’s Petition for Writ of Mandamus that Aruze TISA's nearly 20% stake in Wynn Resorts

- was “valued at approxinsately $2.9 bitlion.”
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367, Just 22 days later, on February 18, 2012, Wynn Resoris acted to foreibly acquire
Aruze USA’s stake in Wynn Resorts in exchange for a $1.936 billion promissory note, paying a
mcre 2% interest per annum over @ ten-year term.

368, The promissoty note is unconscionably vague, ambiguous, and oppressive.

369, Aruze USA was never permitted the opportunity to negotiate the amount of'the

promissory note given the market value of its shares, nor was Aruze USA p.iarmii‘i‘.ed the

opportunity to negotiate the terms of the promissory rote, fncluding, but not limited o, the

interest rate, the restrictions on transfer, and the subordination provisions.

370, Wynn Resorts received a grossly one-sided windfall by fbmib},y' redeeming $2.9
billion of secaritics at a deep discount, (ransforming cquity info a 2 percent per anmin debt
instrument that Aruze USA may not transter, retaining the ability to issue additional debt at any
time and provide any new lender 1;:«1'%01‘3& y _1‘ig1'its above Aruze USA's nobe, and removing voting
and other rights from Araze USA,

371, Aruze USA, therefore, seeks refbrmation of the promissory note, including but not

Hirnited (o its principal, duration, intevest rate, restrictions on transfer, restrictions on

subordination, and inclusion of other customary and reasonable terms, conditions, and covenants.

COUNT XX

Extortion
(By Arvuze USA Against Wynn Resorts, Steve Wynn, and Kimmarie Sinatra)

372, Aruze USA reasserts and realleges Paragraphs 4 through 178 above as if et forth

| in full below.

373, On September 30, 2011, counsel for Aruze USA met with M. Sinatra and Mr.
Tourek of Wynn Resorts. Duwing this meeting, Ms. Sinatra and Mr. Tourek threatened to
{a) inform the Board of alleged coneerns regarding the Univers aPs and Mr, Okada’s project in the
Philippines and (b} request that the Board redesm Aruze USA’s shares in Wynn Resorts if Aruze
LISA did not agree to sell its shaves in Wynn Resorts to Mr. Wynnyor pledge its shares, subject to
both a# voting trust that would allow Mr. 'W}*ﬁn_m vote the shares and to aright of fivst refusal for

M. Wynn to purchase the shares, and to have Mr, Okada resign from the Board, To add
79
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additional pressure on Arnze USA, Ms, Rinatra stated she hoped @ “resolution” could be reached
regarding Aruze USA’s shares and Mr, Okada’s directorship prior to the Compliance Committee
meeting on October 21, 2011, in advance of the November 1 Board meeting.

374, Additionally, shortly after Mr, Okada’s Febrpary 15, 2012 interview with Freeh
Sporkin, Mr, Wyna, through intermediaries, contacted Aruze USA and proposed to purchase
Aruze USA’s stock at a significant diseount off of the fair value of the shares. My, Wynn,
through his intermediaries stated that in exchange for Aruze USA selling its stock to Mr. Wyny,
My, Wynn would ensure that the Freeh Sporkin report would not be disclosed. Mr. Wynn's
intermediaties threatened that should the Freeh Sporkin report be disclosed, Aruze USA may be
subject to nurch public embarrassment and attendant regulatory issues,

375, Asaresult of Aruze USA's refisal to accede to the demands of Wynn Resorts, Mr,
Wy, and Ms. Sinatra that it sell its shares to M. Wyna at a discount, Wynn Resorts, Mr, Wynn,
and Ms. Sinatra made good on their threats and commenced a systematic provess of defanung M.
Okada, Aruze USA, and Universal and redeeming Aruze USA’s shares at a $1 billion discount off
the fair value of the shares.

376, Aruze USA brings this claim within the relevant statute of lmitations under

Nevada law, having discovered facts giving rise to this claim, including tnjury arising from the

- purporied redemption of Aruze USA’s shares of Wynn Resorts’ stock, on or about February 18,

- 2012, Despite having exercised reasonable diligence, Aruze USA did not and could not

reasonably have discovered earlier the facts giving vise te this claim.
377, 1t has been necessary for Aruze USA to retain the services of attorneys to

prasecute this action, and Aruze USA iz entitled to an award of the reasonable valoe of said

| services performed and to be performed in a st to be determined.

PRAYER FOR RELIEF

WHEREFORE, Aruze USA and Universal each expressly reserves its and their right to
ameitd these Counterclaims before or at the tine of the trial of this action to include all #ems of
injury and damages not vet ascertained, Aruze USA and Universal pray that the Honorable Court
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epter fudgment in favor of each of them, and against Wyno Resorts, Mr, Wynn, Ms. Sinatra, and

the other Wynn Directors, as follows:

.

b

For general damages in an amoont in excess of $10,000;

For conseguential damages:

For treble and statutory damages;

For punitive damages three times the amount of compensatory damages awarded;
For disgorgement of profits;

For comstructive trust and unjust encichment;

for preliminary and/or permanent injunctive relief,

For declaratory rohief;

For reformation of the promissory note;

For casts and expenses of this action, prejudgment and post-judgment interest, and
reasonable attorneys” fees meurred horein; and

Any and all such other and further equitable and legal relief as this Cowrt deems.

just and proper,

g1
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! JURY DEMAND

Tt

Defendants and Counterclaimants hereby demand a trial by jury on all elaims and issues
3 i soirigble

4 I Dated: August 29, 2013

6 By /s/ Charles H. MeCrea, Jr.

Samuel S, Lionel (SBN 1766)
7 Charles H. McCrea, Ir. (SBN 104)
Steven C. Anderson (5BN 11901}
g LIONEL SAWYER & COLLINS

9 Marc J. Sonnenfeld™

H Rollin B, Chippey, IT*

1Q Joseph E, Floren*®

Bergamdn P, Smith*

3 Christopher J. Banks* - |
MORGAN, LEWIS & BOCKIUS, LLP

| Attorneys for Defendants and Counterclaimants
13 ARUZE USA, INC. and UNIVERSAL
ENTERTAINMENT CORPORATION

14 Aadmitted pro Aac vice
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CERTIFICATE OF SERVICE

Pursuant to Nevada Rule of Civil Procedure 5{b). I hereby certify that 1 am an employee

document Thitd Amended Counterclaim of ARUZE USA, INC. and UNIVERSAL

ENTERTAINMENT CORP., to be served as follows:

[

[ ]

[X]
and/or

X

hy dﬂpﬂsﬁing same for mailing in the United States Mail, in a sealed em*eio;pa
addressed to:

purstant to Nev, B, Civ, P. 5(b}2)IY) to be sent via facsimile as indicated:

o be hand delivered 1o

by the Court's ECF System through Wiznet.

\‘;‘_.-‘
.\-.,\\l\.\':.j
N

| SN “
An Employee o
\\‘\ ) x__:_.\.“.:
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LAS VEGAS, NEVADA, MONDAY, DECEMBER 15, 2014, 8:30 A.M.
(Court was called to order)
THE COURT: Good morning, counsel. You can be
seated.
Mr. Urga, I am hopeful that the information you may
have heard is true, but I can't confirm that yet.

MR. URGA: Well, I'm getting very frustrated here.

THE COURT: Just so you're -- I can't confirm
anything.

MR. URGA: Okay, Your Honor.

MR. PISANELLI: We can neither confirm nor deny the
rumors we've heard, either, Your Honor. So we're going to

have to keep those to ourselves.

THE COURT: Yeah. We'll wait and see what the
rumors turn out to be.

For those of you on the phone can you please
identify yourselves for my record.

MR. KRAKOFF: Yes, Your Honor. Good morning. David
Krakoff and Joseph Reilly at Buckley Sandler for the Aruze
parties.

THE COURT: Thank you.

Can I have Mr. Pisanelli start by identifying
everybody at his table on his own team.

MR. PISANELLI: Good morning, Your Honor. James

Pisanelli and Debra Spinelli on behalf of Wynn Resorts and all
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of the directors other than the Wynns.

MR. URGA: Good morning, Your Honor. William Urga
on behalf of Elaine Wynn.

MR. WILLIAMS: Good morning, Your Honor. Colby
Williams on behalf of Steve Wynn.

MR. PEEK: Good morning, Your Honor. Stephen Peek
and Bob Cassity on behalf of the Aruze party.

THE COURT: Good morning.

This is the status check that I try and schedule to
keep track of cases that are a little more complex. Mr. Urga
knows, because he got stuck here in Granite Gaming every month
so that we could try and keep a handle on things. Given my
CityCenter obligations it's even more important for me to
actually talk to people, because I lose track more easily when
I'm distracted by them.

So what's going on? What can I do to help you? Are
we on track, or are we off the rails?

MR. PISANELLI: 1I'd be happy to start, Your Honor,
and I'll invite Mr. Peek and all counsel, really, to interrupt
me along the way. They don't need to wait if there's
something that they think either they disagree with or they
want to supplement. But I do think in general we probably all
agree that we're on track, whatever that means in this
extraordinary new format that we're going on here. And

extraordinary, I mean really by size and time that it's going
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to take.

We're all working on discovery. One of the topics
we're working on is we've created a translation and
interpretation protocol. This is one of those things that's
taking a little more time because we kind of created it from
scratch to work with one another. It started -- the genesis
of that negotiation was the first deposition of Mr. Okada. I
don't think anyone's going to accuse either side of
participating in bad faith and nothing close to 1t; but we had
a process with so many interpreters in the room that it became
so burdensome that it took forever to get his name and address
out with disagreement. So we're going to work with one
another to see if we can get a protocol.

And here we have -- once we do start the depositions
we have added difficulties because we also have to deal with
the translation of documents. So we got together and thought
that it made sense to work together so at least we stay on
track and not get bogged down on issues like that.

THE COURT: Okay.

MR. PISANELLI: We've exchanged an agreement in that
regard, but that is -- we're either just about to exchange it
or we have, so, 1in other words, that's going to take a little
time to have the Okada parties get their chance to look at it,
digest it. It is a complicated document we created, so we'll

give them the time that they need on that one.
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ESI protocol, as you have ordered, that also has
been in the works, and in that regard we have been working on
a negotiation for gquite some time for a predictive coding
negotiation on how we're going to do our documents. So we
have agreed on a lot of aspects of the predictive coding, but
it looks like we are getting closer and closer to narrowing
our disagreement to maybe even one topic which will require us
to bring it to your attention and have the open full
discussion of why it i1s we disagree on a particular topic.
We're expecting to serve our motion, file and serve our motion
as early as today. And the parties have already negotiated a
briefing schedule and hearing schedule, subject to your
approval, which I believe ends up with a hearing on
January 12th on that topic --

THE COURT: That's fine.

MR. PISANELLI: -- 1if you can hear us.

On the summary judgment issues we have, again,
communicated a lot. Summary Jjudgment orders, that is. We'wve
communicated a lot on what the order should say and maybe not
say. It looks like we've agreed to disagree, and we're going
to submit competing orders on those last two motions that
we've recently argued before you.

On the discovery front the Okada parties have served

a number of third-party subpoenas. Those are in the works, be
by production, objection, or otherwise. There may even be
6
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motion practice in other Jjurisdictions. Time will tell, but
that's underway.

We are continuing to review our documents. We've
Just provided our objections to about 250 new requests for
production from the Okada parties. They have those
objections. They're digesting them, and will respond as they
deem appropriate. And I think that's it.

Did I miss anything, Steve?

MR. PEEK: No. I think you covered it quite well.

The only concern that I had, Your Honor, on the
briefing schedule is that the Court may recall in another
matter in which Mr. Pisanelli are involved on the same side --

MR. PISANELLI: Cats and dogs; right?

MR. PEEK: Surprise, surprise. Jim and I both have
had a moment about how did we end up this way.

THE COURT: Good lawyers can represent anybody
regardless of the issue.

MR. PEEK: Well, to follow that up, as the Court
knows, we have scheduled five motions to dismiss on January
12th in the In re DISH Network matter.

THE COURT: Well, that's because you keep
rescheduling it; right?

MR. PEEK: That 1s correct, Your Honor.

THE COURT: Okay.

MR. PISANELLI: That 1s correct.
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THE COURT: I don't count on them going then.

MR. PEEK: Well, okay. Then that may really moot my
issue. And I've discussed this with both Jim and Debbie on
the phone when we spoke last week about that issue of having
not only the predictive coding, which is going to be a real
core 1ssue to us, being heard either before or after those
five motions, one of which is Jim's, two of which are mine.
And I expect that that will take your morning calendar on the
12th. I don't know how much time the Court has set --

THE COURT: Remember, I only set aside an hour on
the Tuesdays and Thursdays before --

MR. PEEK: It's a Monday, the 12th. That's why I'm
addressing the issue, 1s because it's on a Monday, the 12th,
Your Honor.

THE COURT: Oh. Okay.

MR. PEEK: So I was hopeful --

THE COURT: I've got all day on Mondays.

MR. PEEK: We have all day. So if the Court's fine
with that, I'm also fine with that, as well. But I want to at
least call it to the Court's attention that there's an awful
lot of reading on the DISH matter, and there's certainly --

THE COURT: I'm not worried about the amount of
reading. What I'm worried about is trying to get focused
arguments. You know, because sometimes I try and ask you

questions to focus you --
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MR. PEEK: Right.

THE COURT: -- and sometimes it works and sometimes
it doesn't. Same thing with Mr. Pisanelli. And it just --
I'd rather not spend four hours on something that we could do
in two.

MR. PEEK: Well, I don't think that the predictive
coding 1s goling to be that lengthy.

THE COURT: ©No. All your issues. 1 could be Howard
McKibben and give you a half hour for everything.

MR. PEEK: Well, that would be fine with me, Your
Honor, actually. I think we could probably cover it --

MR. PISANELLI: But then I'd be scared to speak
during that half hour, Your Honor, and need counseling
afterwards. But I digress.

MR. PEEK: But I only bring that to the Court's
attention. I don't want to speak for how long the other side
will speak on the DISH matter, but certainly they have five
motions to which they would like to be heard, I would imagine.
So if --

THE COURT: You know I'm going to manage. Whatever
we decide I'm going to manage.

MR. PEEK: It's fine with me, then, Your Honor.

THE COURT: My only concern 1s that, you know, it
may be we need to stagger the two. But let's wait and get

closer so that one's like at 9:00 and one's at 1:00.
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MR. PEEK: That might work. Yeah, that might be
better.

THE COURT: But I'm not quite to the point where I'm
ready to commit to that yet. But if you guys as we're getting
closer think that they're both really going to go that day,
then let's talk about it.

MR. PEEK: Yeah. Because certainly --

THE COURT: Because I hate to stagger it and then
have the other one disappear.

MR. PEEK: Yeah. Because, as the Court knows, we'll
have a number of out-of-state counsel who will be coming for
that hearing, so I don't want to have them sit --

THE COURT: That's why I suggested the staggering.

MR. PEEK: That might work for us, then, Your Honor.

THE COURT: Plus it's also you have less of an
audience.

MR. PEEK: That would be fine, too, with us. So
with that in mind I'm comfortable with the 12th, as well.

THE COURT: Well, let's see how the briefing goes.
And the DISH case may not go when we think it's going to go.
It seems to keep moving around.

MR. PEEK: Well, we have certainly -- as Mr.
Pisanelli told you, we have narrowed i1t down to maybe just
one. I don't know for certain, but we'll find out.

With respect to competing orders we have a

10
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disagreement on the -- agreement to disagree on the --

THE COURT: It's okay. Send them over.

MR. PEEK: We'll send ours over this afternoon,
they'll send theirs over --

MR. PISANELLI: I'm not sure that we disagree on the
motion for judgment on the pleadings.

MR. PEEK: Right. I --

MR. PISANELLI: We definitely disagree on the
summary Jjudgment. I have our form signed by those that do
agree, 1f I --

THE COURT: A form?

MR. PISANELLI: Well, no, our --

THE COURT: Your order.

MR. PISANELLT: Our order. Signed by those that
agree to 1it.

THE COURT: Okay. And you're going to email it to
me in Word format.

MR. PISANELLI: Yes.

THE COURT: You're going to email it to me in Word
format. When I get Mr. Peek's then I'm going to read them
both and I'm going to decide which, if either, more correctly
represents what I did. And, if not, I'll modify them.

MR. PEEK: And as 1s typically my practice, Your
Honor, I'll file it with a notice of submission of order so

that you'll --

11
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THE COURT: Yeah. But you're still going to email
it to me.

MR. PEEK: No, no. And I will. I will email 1t to
you.

THE COURT: Because the Word document goes into a
folder that triggers me to do some things. And until it gets
in that folder I don't do anything.

MR. PEEK: And with respect to the 12(c) motion,
Your Honor, we just got that I think on Thursday. I don't
think we have disagreement, but certainly we'll work with them
on that to try to narrow those issues 1f we have any at all,
and we'll submit the 12(c) order, as well, once we've reached
that.

THE COURT: Okay. So I'll look for your competing
orders, and then I assume you're going to send me over
something for -- with an OST so I can set the motion for that
January 12th date.

MS. SPINELLI: Yes, Your Honor. It'll be my
declaration, the briefing schedule, and the --

THE COURT: All right. And then we'll get it set.
And then i1f it turns out you need to move it around because
something unforeseen happens, briefing takes longer, it won't
bother me. Just let me know.

MR. PEEK: And then so you would set that one at

1:00 o'clock, then, you think, Your Honor?

12
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THE COURT: No. I'm going to set them both at 9:00.

MR. PEEK: Okay.

THE COURT: And as we get closer if it looks like
both of them are going to go, we'll then decide which one to
set at 9:00 --

MR. PEEK: Okay.

THE COURT: -- and which one to set at 1:00.

MR. PISANELLI: The only other thing, Your Honor, 1is
we have all gotten together, Mr. Peek hosted us, and we talked
about the realities of life in this particular case and how
we're going to handle things. And so we're continuing to work
on things like order of discovery, places of deposition,
things of that sort, some big issues, some small. We're going
to continue to work on that. And if we can't agree on that
over -- in all likelihood it's going to be after the holidays,
but we'll bring the list of topics to you that we can't agree
on, and hopefully neither of us will make a big long briefing
to date. We'll just tell you what it i1s we disagree about for
management purposes, and we'll tell you why we disagree.

THE COURT: And sometimes in these status
conferences like this I'll get a report the day before, the
evening before, and then I'll read it. So if you send it to
us on Saturday, I can read i1t when I get in, and then I can at
least be framed when you're discussing the issues with me.

The only concern I have is if you're going to do that it's

13
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important you serve it on everybody so nobody says, I didn't
know we were going to talk about that.

MR. PISANELLT: Is that to suggest, Your Honor, that
on things that are just case management related that if we
give you those status reports --

THE COURT: Yes.

MR. PISANELLI: -- in advance we can actually
resolve them in a setting like this?

THE COURT: Typically.

MR. PISANELLI: Okay.

THE COURT: Not always. Sometimes there will be
things that are of a significant case management nature that
I'1ll need a little more than just your status report. And you
can do it in a letter form, but it's better if you do it in a
pleading form. And just make sure you cc a copy on Laura and
Dan so that I can get a copy when I get here. Because I get
here a little before 7:00.

MR. PISANELLI: 1It's probably impossible to
anticipate everything, but I think the best thing coming from
these meetings and discussions we're having 1s identifying the

problems that will slow us down and try and stay in front of

them.

MR. URGA: Your Honor, based on my experience, we
had a very good meeting the first time. There are a series of
issues. I think if they're outlined it'll be a lot easier for

14
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everybody to deal with them, because a lot of them they agree
with we agree with. Others there's going to be some issues.
But there are a host of discovery issues.

THE COURT: Yes. And they're going to be.

MR. PEEK: And we got ahead of it, Your Honor, by
convening a meet and confer with counsel and sending them at
least an outline.

THE COURT: Well, I'm really impressed by this
interpret protocol thing. That 1s an excellent idea. Good
Jjob.

MR. PEEK: Yeah. I haven't seen it yet, but we've
all talked --

THE COURT: But, no, the concept is a really good
idea.

MR. PEEK: -- we've all talked about i1t, and we did
it at that meeting. So we think we're going to get there.

MR. URGA: That's one of them that came -- that was
one of the issues that came out of that meeting.

THE COURT: Well, I think that's an excellent idea.
And those are the kinds of things that will hopefully help us
as you go through this process.

Are you going to carry your court reporter with you
as you travel, or are you golng to use --

MR. PEEK: Yes, Your Honor, that is my goal, is to

do that. Ms. Spinelli and I have talked about that already,

15

SA1304




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and we would take both a videographer, as well as a court
reporter who would travel with us, and we'd spend not just a
day or two, but perhaps a little longer in some of the
jurisdictions where we know we'll be taking depositions, like
Tokyo, Hong Kong, or Macau. So we just --

THE COURT: Sounds like you've got a plan.

MR. PEEK: We need to think about, you know, bids
from court reporters as to services that would provide that
type of service.

THE COURT: And 1f you'll alert me in a written
document a day before, couple days before, Just get it here so
I can read 1t the morning before you show up, then, you know,
we can discuss any of those purely management issues and
probably resolve most of them. There's some that will regquire
briefing, but not all of them.

MR. PISANELLITI: You know, one of these days we may
ask you to kind blaze some new ground on the interpreter. We
had a court-appointed -- I don't know 1f it's called certified
or whatever -- interpreter for the first deposition, and he
really was not skilled enough, and he had to be dismissed
within an hour. So we may pick one, agree who it 1is, and ask
you to certify that person, rather than going off an existing
list.

THE COURT: Well, I can absolutely do that if you

stipulate to the person. The problem is that the Nevada

16
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Supreme Court has so many languages that are not common enough
-—- commonly enough used here their protocols don't give us the
depth of reporter pool that we would want.

MR. PEEK: And the challenge we have, Your Honor,
particularly for the depositions in China is -- my
recollection, having gone through a similar case, and Jim, as
well, is that the Hong Kong and the Macau Chinese speakers
speak Cantonese, so it's --

THE COURT: Cantonese and Mandarin.

MR. PISANELLI: And Mandarin.

MR. PEEK: And then Mandarin. Although they are
very close, there are some differences. So we'll work out
those issues.

THE COURT: Yeah.

MR. PISANELLI: Ms. Spinelli informs me that she's
already anticipated this particular issue on certification,
and that is part of the protocol we're going to negotiate.

MR. PEEK: Yeah. But we don't know which of the
deponents speak Cantonese and which speak Mandarin, so we'll
have to figure that out before we go forward.

One other -- there i1is one other issue, Your Honor.

I don't know whether or not the DOJ was noticed for this
hearing today, but the Court will recall that in its one order
that the stay went until November 26th. And as far as we are

concerned, there is no longer a stay or no longer a protocol

17
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in place.

THE COURT: I got the impression the DOJ didn't want
to play anymore.

MR. PEEK: That was the impression that I had, as
well, Your Honor. But I just want to at least call the
parties' attention to the fact that that protocol that did
exist —--

THE COURT: So when you have the status reports just
make sure a copy goes to the DOJ, too, just in case they
decide they want to be involved again.

MR. PEEK: For now, though, at least, Your Honor,
it's our position that the protocol has expired -- or the stay
has expired, which means that the protocol itself would have
expired.

THE COURT: It was unlikely I was going to give them
any more, Mr. Peek.

MR. PEEK: I knew that, as well, Your Honor.

THE COURT: I don't know if you knew how frustrated
I was with them.

MR. PEEK: I do know that.

There's one more matter, Your Honor, and I'll
probably get some laughter from the other side. But at the
next status conference I'm going to be in Hawaii.

THE COURT: That's nice, Mr. Peek.

MR. URGA: The phones work.

18
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MR. PEEK: Yeah, the phones work. I'm going to --

THE COURT: Is that January 20th?

MR. PEEK: It is, Your Honor.

THE COURT: So what would you like to do instead?

MR. PEEK: Well, we could -- if we're going to be
here on the 12th, we could do the 12th.

THE COURT: That's fine with me. Is that okay with
you?

MR. PEEK: If that's okay with counsel.

MR. PISANELLI: That's fine with us.

THE COURT: Can we reschedule the January 2Z20th
conference to January 12th.

THE CLERK: Yes, Your Honor.

MR. URGA: At 8:307

THE COURT: We'll do it at whatever time we do
everything else. But I don't know what time that's going to
be vyet.

MR. PEEK: And that might work, because Mr. Krakoff
and Mr. Reilly may want to come, actually, to that hearing on
predictive coding. So it would be nice to do it that day, as
well, so they don't have to participate by phone.

THE COURT: It'll be exciting.

MR. PEEK: It will be really exciting, Your Honor.
I don't know if the Court has had cases with predictive

coding. It's brand new to me.
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THE COURT: I've not had a single case where we've
actually used predictive coding. We've talked about it, and
I've been to way too many seminars about predictive coding.

MR. PEEK: Well, that's good. So we will not have
to educate the Court, then. And I knew that already.

THE COURT: I know what it i1is, and I'll not reveal
to you what my feelings are about predictive coding after
listening --

MR. PEEK: Thank you.

THE COURT: -- but I do have some feelings about it,
and we'll talk about it when the appropriate time is.

MR. PEEK: That would be good. So I think that's
pretty much where we -- as Mr. Pisanelli said, we're working
together very well. We have reached from time to time
disagreements, but we have done that agreeably, as opposed to
disagreeably, and so we will just present those to the Court
and let the Court make the decisions for us where we can't
reach agreement.

THE COURT: Okay. Anything else on this case?

MR. PISANELLI: Not from us, Your Honor.

MR. PEEK: Nothing, Your Honor.

THE COURT: On a related matter, on Jacobs versus
Sands on Friday I finished, since I was not in trial. I was
the one who was sick. So since I wasn't in trial, I went

through and finished my re-review of the privilege log based
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upon the supplemental information, and you should have gotten
like eight Court's exhibits from Laura. She's sending to you
this morning.

MR. PEEK: Yeah. I haven't seen it come it across
my -—-

THE COURT: All right. So I redid each one of them
as a replacement, and I tried to identify which one replaced
which one to make your life a little easier, although I'm sure
it's going to be worse.

MR. PEEK: And, Your Honor, with respect to that, as
you know, we have a hearing this Thursday --

THE COURT: Uh-huh.

MR. PEEK: -- and there is the one motion which T
think was submitted to chambers calendar which has to do with
a request to designate those same documents that we'll be
discussing on Thursday.

THE COURT: You want me to move that to your hearing
on Thursday, your Friday hearing?

MR. PEEK: If you would, Your Honor. That would --

THE COURT: Dulce, on Jacobs-Sands can you move the
hearing that's on the Friday chambers calendar to Thursday --

At what, 8:00 o'clock?

MR. PEEK: I think it's an 8:00 o'clock calendar.

THE COURT: Yeah. I don't do 9:00 right now.

MR. PEEK: I'll let the Jones brothers know, Your

21
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Honor, that it is set for that time. I think they actually

made a request to the Court, but I don't know if it got to you

or not.

THE COURT: I am really, really swamped right now,
SO —-—

MR. PEEK: When do you have openings, Your Honor,
tomorrow?

THE COURT: Tomorrow at 9:00 o'clock. Got jurors.

MR. PEEK: Your Honor, thank you for putting us on
status conference every third Monday. It's helpful to have
that.

MR. URGA: It works.

THE COURT: Well, i1t works 1if counsel remember that
you're coming. It's when nobody thinks about it ahead of time

that it doesn't really work.
MR. PEEK: Well, I was here at 8:00 o'clock this
morning, Your Honor.
THE COURT: I'm just so pleased, Mr. Peek.
(Off-record colloquy)

THE PROCEEDINGS CONCLUDED AT 8:50 A.M.

* kX Kx Kk %
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THURSDAY, MARCH 5, 2015 AT 8:32 A.M.

THE COURT: Can I go to Wynn versus 0Okada? Do 1T
have everybody I need?

MR. PEEK: Your Honor, there’s some folks joining
by telephone. I think --

THE COURT: Yes. They’re on the phone already.

MR. PEEK: But other than that --

THE COURT: I'm still trying to multitask and be
Judge Leavitt, too, this week. So, that’s why I’'m trying
to get you guys on.

MR. PEEK: Well I'm not goling to say I’'1ll try to
be brief, Your Honor, because I know that you wouldn’t
believe me 1f I said --

THE COURT: You are not goling to —--

MR. PEEK: -— that.

THE COURT: -- be brief. Good morning.

MR. PISANELLI: Good morning, Your Honor.

MR. PEEK: Good morning, Your Honor. Stephen Peek
and Bob Cassity on behalf of the Aruze parties.

MR. PISANELLI: James Pisanelll on behalf of Wynn

Resorts.
THE COURT: There’s only two of them over there.
MR. PISANELLT: I wasn’t used to 1it. I wasn’t
walting for about three minutes of introductions. James
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Pisanelli on behalf of Wynn Resorts and some, but not all,
of the director defendants.

MR. CAMPBELL: Donald Judge Campbell on behalf of
Mr. Wynn.

MR. URGA: William Urga on behalf of Elaine Wynn.

MR. HELM: Mark Helm on behalf of Elaine Wynn.

MR. PEEK: And there’s some folks on the --

THE COURT: Who 1s on the telephone?

MR. REILLY: This i1is -- Your Honor, 1t is Joe
Reilly on behalf of the Aruze party with Buckley Sandler.

THE COURT: And I have other people in the back
row o0f the courtroom because my courtroom has still not
been put together after CityCenter.

MS. SPINELLI: Good morning, Your Honor. Debra
Spinellil on behalf of the Wynn.

MR. WILLTAMS: And Colby Williams on behalf of Mr.
Wynn, Your Honor.

THE COURT: Thank you. All right. I know there
was a dispute about a meet and confer, which my hearing on
Sands Jacobs and the lengthy argument of my half-day
hearing that took six days created. Other than that issue,
Mr. Peek, which is addressed in your status report, would
you like to say anything else?

MR. PEEK: I would, Your Honor, because I’d like

to have some dates. We’'ve asked for, on many occasions,
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for dates with respect to the meet and confer. Ms.
Spinellil did offer up Monday, the 9",  I’11 work with Ms.
Spinellil to hopefully have that meet and confer Monday or
no later than Tuesday and I’d like to at least hear today
that we can get it done on the -- at least Monday or
Tuesday.

THE COURT: I will not have her here with me,
Monday. I don't know what other obligations she has, but
couldn’t make her be 1in two places or three places —--

MR. PEEK: I understand, Your Honor, but --

THE COURT: -- at once.
MR. PEEK: -- I'm at the point now where, you
know, I’ve made every effort. In fact, the Court may

recall that I did step out during the closing arguments a
so did --

THE COURT: I did.

MR. PEEK: -- Ms. Spinelli.

THE COURT: I asked if I had to stop.

MR. PEEK: Right. And in order to -- and I did
dial into that number that I had sent, but that said, we
Just want to have this happen very quickly.

THE COURT: What else?

MR. PEEK: Your Honor, we came before you, 1

2th

think, on January 1 on a Motion for Protective Order

filed by Wynn to ask the Court to adopt or to grant them

nd

a
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protective order with respect to the method and manner by
which they were goling to use predictive coding to produce
documents.

THE COURT: Right. I remember.

MR. PEEK: And --

THE COURT: And I denied 1it.

MR. PEEK: What we don’t know yet, Your Honor, 1s
whether or not the Wynn parties are going to go ahead and
use predictive coding. We’'ve asked them, because we
certainly would like to engage 1n a process, whether i1t be
through search of custodians, through the old fashioned
method, or whether they’re going to use predictive coding
and how they’re going to use 1t and whether they’re going
to offer up any transparency. So, that’s something that we
at least need guidance from the Court or at least hear from
the Wynn parties —--

THE COURT: I really don’t. I think the reason
that I denied the Motion for Protective Order, and what I
sald to the Wynn parties at that time, is 1f they choose to
use predictive coding and not meet and confer with you,
then they do so at thelr own risk. And 1f you are able to
meet and confer and reach an agreement, then we are 1in a
different --

MR. PEEK: We’ve done that, -—--

THE COURT: -- position.
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MR. PEEK: —-— Your Honor.

THE COURT: But --

MR. PEEK: Even after the 12" we did that.

THE COURT: Right.

MR. PEEK: So we just --

THE COURT: But either they’re gonna do 1t and
then 1if it’s insufficient and you are unhappy with the
results, then you would file a Motion to Compel and then 1f
there’s still an issue, we might have a sanctions hearing
like I'm dolng 1n another case that we’ve been involved in
all week.

But to ask me to force them to tell you that
they’re using predictive coding and how they’re going to
use 1t after I’'ve already denied their Motion for
Protective Order because of a lack of transparency I think
1s silly.

MR. PEEK: I don’t disagree with the Court and
vou’ll have, Your Honor, competing orders, which I think
yvou’ll review —-- when you review 1t, you’ll see why we
certainly --

THE COURT: I —-

MR. PEEK: -- tell you today because this is a
discovery status conference of -- do we still have problems
that I'm at least --

THE COURT: Yes. You still have problems.
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MR. PEEK: I -- we still have problems.

THE COURT: I knew that earlier 1in the week when
yvou and Ms. Spinelli and Mr. Pisanelll were discussing the
4 o'clock conference call on Tuesday.

MR. PEEK: So that’s at least one issue with
respect to predictive coding. The other issue 1s we can’t
seem to get any responses from the Wynn parties as to —--
excuse me -- I say the Wynn parties, those are the clients
of Mr. Pisanelli and Ms. Spinelli represent --

THE COURT: And this 1s the date of the rolling
productions?

MR. PEEK: Right. It’s when are we going to start
recelving --

THE COURT: It’'s a good point. We’ll talk about

that in a minute.

MR. PEEK: We did start -- we did receilve at least
their minimal documents back in January and some more —-- a
supplemental production as well. So that’s at least

another 1issue.

The other issue 1s we asked them if they would
please prioritize certain documents that they’re going to
produce that we had requested and I haven’t had a response
to that either and we’ve made a number of requests of them
to tell us, one, can they do that and will they do it, with

no response. We have asked repeatedly to get answers to
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that and we can’t seem to get it.

There 1s another issue that has surfaced -- 1it’s
actually been lingering, but i1t has surfaced most recently
with respect to a subpoena that we served on the Pepper
Hamilton Firm and the --

THE COURT: I read that in your status report.

MR. PEEK: —-- Freeh Consulting Firm back in March
of 2013. We can see, certainly, that over a period of time
from at least May of 2013 up through May of 2014, there was
a stay 1n place with respect toc the government. The Court
will recall that in May of 2013 -- 14, excuse me, 1t denied
the request by the DOJ to extend that stay; however, i1t
gave tThem certain relief and also said to us: If you’re
going to ask for documents, you know, here’s how you’re
going to do it and that protocol. We followed that
protocol. And still, today, we do not have documents.

Finally, however, the Pepper Hamilton Filrm has
told us that, one, they have collected documents; two, that
they are transferring those wholesale to the Wynn parties
to have the Wynn parties make the decision as to what is or
not protected by either an attorney/client privilege or a
work product privilege. We take the position that since
that consultant report was used to file a complaint and
became public shortly after the filing that there 1s no

privilege, but that at least we need to vet that issue with
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this Court.

I do know from communications with Tom Zemaitis to
Adam Miller at BRuckley Sandler that he has transferred
wholesale those documents to the Wynn parties as of last
Friday.

THE COURT: So they’ve completed thelr review.
And so, 1t’s now the Wynn parties’ --

MR. PEEK: Well they have collected. I can’t say

that they have, in fact, reviewed, Your Honor. That’s what
I —— I don"t —— I can’t —--
THE COURT: They told you -- Mr. Freeh’s counsel

told you that they were completing their review.

MR. PEEK: Yes.

THE COURT: And then --

MR. PEEK: And they --

THE COURT: -- gilving them to the Wynn parties for
them to --

MR. PEEK: And that’s what they’ve done. They --

THE COURT: Okay.

MR. PEEK: -- did that as of Friday last week. We
got conflirmation.

THE COURT: So they’ve been moved from the person
you subpoenaed now to the client of the person you
subpoenaed --

MR. PEEK: Correct.

10
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THE COURT: -- for review? Okay.

MR. PEEK: There was a -- at least -- 1t’s not
contained within the report, but I will at least preview
this and we can talk about it more on the 19". One other
consultant that is referenced in their Complaint that they
retained and that 1s the Archean Group --

THE COURT: Evaluators.

MR. PEEK: Yeah.

THE COURT: Right.

MR. PEEK: ©No, no, no. That’s Mohelas [phonetic],
Your Honor. Archean i1is somebody like Mr. Freeh.

THE COURT: Okay.

MR. PEEK: So we’re golng to have 1ssues with
respect to the Archean Group and we’ll bring that up to you
on the 19", but I didn’t -- since I didn’t put it in my
status report, I don’t want to be accused of surprising
them.

So that’s another --

THE COURT: Do you want to talk about the
responses to requests for production which --

MR. PEEK: I do, Your Honor. And --

THE COURT: -- I saw 1n part from the other
hearing?

MR. PEEK: Well, we will certainly have that meet

and confer. I would 1magine that we will perhaps narrow 1in

11
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some very small fashion some additional -- we’ll get some
additional productions by some agreement, but it’s my
belief that we’re not going to reach much agreement --

THE COURT: Well, if you don’t, --

MR. PEEK: -- because we’ve been down this road
with them --

THE COURT: —-- reach an agreement -—-

MR. PEEK: -- before and, you know, they -- we

Just have disagreements and we’re not being disagreeable
about 1t, we jJust -- other than we’re trying to get 1t set.
And we’ll follow that up with motion practice sooner than

later, but we know that we have to at least go through that

THE COURT: Can I go to -—-

MR. PEEK: —-— process.

THE COURT: -- Mr. Pisanellil and I’'11 ask about
the dates issues that are the ones that you’ve addressed
that I think are important for us --

MR. PEEK: Certainly, Your Honor. I'"11 --

THE COURT: -- to try and figure out?

MR. PEEK: -- step away —-

THE COURT: Okay.

MR. PEEK: —-- from the lectern and I'11l vyield it
to Mr. Pisanelli.

THE COURT: All right. Mr. Pisanelli, let’s first

12
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talk about the rolling productions from your review,
whether 1t’s electronic or not electronic, 1t doesn’t
really matter to me. What’s the schedule that you’re
proposing at this point?

MR. PISANELLI: We don’'t have a set date. We're
know we’re coming upon the -- we don’t think 1t’s golng to
be that long. I can work today, tomorrow with our team,
with our consultant, with Ms. Spinelli, of course, and come
up with proposed dates for you. We’re moving forward, Your
Honor. Any suggestion, and I can’t 1magine that’s what Mr.
Peek 1s suggesting, that we’re sitting on our hands, 1s
completely false.

THE COURT: No. But I'm tryving to figure out 1s
this a short-term date like you anticipate the productions
being completed, all the rolling productions being
completed within a month or i1s to say a longer term
production schedule is what I'm really trying to find out -

MR. PISANELLI: Yeah. This 1s —--

THE COURT: -- from you.

MR. PISANELLI: -- a long-term schedule. If you
put this in context, we’re talking about 300 plus regquest
for production of documents.

THE COURT: You’'re not --

MR. PISANELLT: And --

13
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THE COURT: -- going to spend $2.4 million doing
that review?

MR. PISANELLI: Well I'm not going to spend 1t
wlth improper redactions, but I digress. I suspect --

MR. PEEK: I tried not -- Your Honor to --

THE COURT: It’s okay.

MR. PISANELLI: But I suspect --

MR. PEEK: The pots and kettles will certainly
come up --

THE COURT: Oh vyeah.

MR. PEEK: -- repeatedly in this --

THE COURT: I know. I’ve had that recently, Mr.
Peek, and I know we’re going to talk about 1t.

MR. PEEK: We are going to talk about 1t.

THE COURT: But I want to know what the thought
process of the schedule is and I'm sorry that I mentioned
the money at issue 1in the other case.

MR. PISANELLI: No. It is -- it’s fair.

THE COURT: I mean, 1t 1s —--

MR. PISANELLI: I know we’re being lighthearted
about 1t and 1t 1s extraordinarily expensive and 1t’s been
made even more expensive.

We’”ll -- because of the voluminous request --
because you know, Your Honor, we would not expect to go

forward with just dumping data and say: Here.

14
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THE COURT: Right.

MR. PISANELLI: So 1t takes a ton of work to do
this generally, as you know, and it takes -- now 1it’s been
compounded because of the complexity of all of these
reguests and matching documents up to all of them. We’ll
probably come back to you. That has become such a burden
and has bogged this process down so much, we’re probably
going to have to come back to you and say that we need to
do something about this. With 300 plus, it’s -- I'm not
goling to say 1t’s made 1t unworkable, but 1t has made a
difficult situation far, far more troubling and just more
difficult that i1t needed to be or needs to be.

So, the long story 1s 1f you’re looking for a
schedule, anticipated schedule of when we’ll start with ESI
rolling, I’11 get that to you shortly. I don’t want to
glve you a date and then come back and tell you why, you
know, we’re not --

THE COURT: No. 1I'm looking for a date, but I'm
looking for a realistic date as opposed to —--

MR. PISANELLI: Yeah.

THE COURT: -- a date pulled out of the air.

MR. PISANELLI: That’s fair. So I’'11 give you an
informed opinion.

THE COURT: How long do you think before you can

give us an informed date?
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MR. PISANELLI: We’re going to have a conference
call, coincidently, on this today and another one tomorrow.
So, give me by next week and I’'1l give you a status report
of where we think we are on proposed rolling productilion
dates.

THE COURT: Do you think you can file that status
report by Wednesday?

MR. PISANELLT: I think so. Debbie?

MS. SPINELLT: Yes.

THE COURT: Okay. So we’ll have that answer, Mr.
Peek.

MR. PEEK: And I'm not pushing for it to be
Wednesday, Your Honor. I understand the challenges they
have, but --

THE COURT: You all understand the challenges
because this 1s not your first time we’ve done 1issues like
this and had disagreements about them and I’'m jJust trying
to get everyone to be reasonable, professional, and
cooperative, and not point fingers at each other.

So, let’s talk about the subpoenas to Pepper
Hamilton and Freeh Group. Your people have them and you’ re
reviewing them now?

MR. PISANELLI: We got them Friday.
Unfortunately, they were corrupted and so they had to be

fixed and reproduced, but I think we have a workable
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version by now, Debbie?

MS. SPINELLT: Yes.

MR. PISANELLI: Yes. So now we do have them so we
are going to --

THE COURT: How long for that review process?

MS. SPINELLI: I don't know how many there are,
Your Honor. SO, —-—

MR. PISANELLI: That’s the problem.

MS. SPINELLT: T haven’t looked at them yet, T
Just know that my team was making sure they had non-corrupt
documents and that was confirmed yesterday. I don't know
anything else about --

THE COURT: How about we move your status report
from Wednesday to Friday and you have timeframes for both
of those in that report? Okay?

MS. SPINELLI: I can do that, Your Honor.

THE COURT: Okay.

MR. PEEK: We understand that there is about 8,000
documents, Your Honor. I don't know how many pages -—--

THE COURT: That’s a lot.

MR. PEEK: -- that -- but that’s an 8,000 --

MS. SPINELLI: He knows more than me, on this
subject anyway.

THE COURT: Well he 1s the one who served the

subpoena and was working with your client’s counsel.
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So, those are my big concerns are the timeframes
because I'm trying to —-- your discovery 1s not limited to
strictly Jjurisdictional. So I understand the ESI is more
challenging and it’s goling to be a very significant
production, but my concern is to get you on a schedule so
that we’re not going to be left hanging at the end.

MR. PISANELLI: Fair enough. Understood. And the
thing I appreciate, Your Honor, 1s that you, with your
experience, can appreciate how challenging this 1s, even
with a meet and confer process that 1s six-plus months long
and how to do this. It’s not because either side 1is
sitting back doing nothing. I think we are both critical
to some degree of the other and I, like Mr. Peek, am not
going to engage in the mudsling or tit for tat today. If
we ultimately get to the point, and we’re probably creeping
pretty close to it where we’re not satisfied with what
they’re doing, we’re not satisfied with their transparency,
we’re not satisfied with their production, I’11 present it
to you 1in full detail on a motion, and I expect Mr. Peek
will do the same and so we won’t have, you know, an attempt
to litigate or pre-litigate 1t at these status conferences.

THE COURT: I’'m Just going to say this one more
time to all of you and, Mr. Urga, you’re probably in this
more limited than anyone else, to the extent that you get

to the point that you have reached the consensus that

18

SA1330




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

yvou’re going to be able to reach on certain issues and then
you have more limited i1ssues to which you do not have
consensus, I am happy to try and make a decision on that
limited issue. So 1f you, after your meet and confer on
Monday, get to a point where you’ve got the custodian group
narrowed down, you still have some you disagree of, I'm
happy to make the decision on those that you disagree with.
If you get to the point of search terms that you are unable
to agree, I am happy to do 1t. The methodology is a little
more tricky because of my concerns about the transparency
and the verifiability about the results that we’re getting.

Sso, T would encourage you to have a real meet and
confer about these issues because I didn’t grant your
Motion for Protective Order because of the way it was
presented to me. I’m not saying that I won’t approve an
ESI protocol that you agree to in helping narrow some of
those 1ssues but that’s a different concept.

MR. PISANELLT: sure.

THE COURT: Okay.

MR. PISANELLI: I understand that and from this,
and other cases, and I don’t even mean what we Just
finished. I think we have a good understanding of what you
look for by way of the electronic discovery management, the
transparency to give a sense of reliability, a sense of

testing the effectiveness, not even 1f there’s games being
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played, Just whether vyour choices were good on search
terms, etcetera. SO, —-—

THE COURT: Whether the date i1s beling retrieved
like you thought it --

MR. PISANELLT: Yeah.

THE COURT: -- was golng to be retrieved.

MR. PISANELLI: Yeah. So I think we have a pretty
clear understanding of what it 1s you expect.

Now taking those expectations and filtering our
debate of what we want from one another through what vyou
tell us has been, vyou know, the challenge to see 1f we can
find the common ground. We haven’t found 1t on everything.
We found it on some things. I’'m certain, as Mr. Peek 1is,
that we’re not going to come to an agreement on many things
and we’ll present that to you by motion.

THE COURT: I understand. What else, Mr. Peek? I
tried to hit every issue 1n your status report.

MR. PEEK: No. That does cover it, although I did
not hear from the Wynn parties as to whether they are or
are not golng to use predictive coding in the method and
manner that they described to the Court 1n thelir motion
practice and I think I'm entitled to know that, Your Honor,
as to whether they’re going to do predictive coding.

THE COURT: Well I think --

MR. PEEK: I'm entitled to know what custodians
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theyv’re going to search. I’'m entitled to know what search
terms, 1f they’re going to use that methodolocgy or if
they’re going to use predictive coding.

THE COURT: I think the issue 1is, at the time of a
Motion to Compel, 1f you are not satisfied with the
results, that’s when you’re entitled to know that if you’re
unable to reach an agreement.

MR. PEEK: Yeah, because here’s the challenge we
have. You say the results. So the result, because we’'ve
heard today it’s going to be a rolling production and I can
see there will be a rolling production. I’'m looking
probably —--

THE COURT: We all know it’s a rolling production
in these kind of cases.

MR. PEEK: So what I'm looking at probably is six
-—- maybe six months or more, I don't know how long, I won’t
know until --

THE COURT: I sure hope not.

MR. PEEK: -- Friday, but 1f i1it’s a rolling
production and I get to that end, then I’'m looking at
hundreds of thousands of pages and I come to the Court and
say: Oh, they used predictive coding. Didn’t have
transparency.

I think it’s better to have that issue fronted as

opposed to at the end.
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THE COURT: That’s why I am encouraging you to try
and, 1n your meet and confer, reach consensus correlated to
an ESI protocol for that process. I'm not forcing 1t on
you though and vyou’re absolutely right that if there 1s a
lack of production of relevant information responsive to
your discovery request, you are entitled to know the method
by which they did that production and they are then at risk
to have to redo it if T determine that it’s not relevant.
Tt would be better for everyone, and less expensive, 1f
vou’re able to agree up front because then you know that
yvou’re only going to do the search -- the big search ones.
You may have to go back and search additional custodians or
add some additional search terms, but you’re not going to
have to do the wholesale search over.

MR. PEEK: Yeah.

THE COURT: But i1f you -- I’'m not going to force
1t on you guys 1f you can’t reach an agreement.

MR. PEEK: No, no. I -- and I appreciate that,
Your Honor, and, of course, the challenge we have 1s when
the Court says: Well, 1f you know that you didn’t get
documents. How will I know without the transparency
whether T did or did not get a document? And that’s always
the challenge.

MR. PISANELLI: And that cart is way before --

THE COURT: I --
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MR. PISANELLT:

MR. PEEK:

THE COURT: I

MR. PEEK: I -

THE COURT:
question, --

MR. PEEK:

THE COURT: - =

answer to that question

MR. PEEK: Yes.
THE COURT: -—--
MR. PISANELLT:

challenge that we have.

motion practice,

standards being applied by Mr.

correct me,
terms,
assertion and now,

search terms,

doing our predictive coding and a blueprint.

not goling happen.

If I believe,

aspects of his search for his transparency,

bring 1t to your attention.

context like this where

that we have,

Your Honor,

the horse,.

I mean, 1 —--

I think we all know the answer to that

I’ve certainly heard a lot of that --

Mr. Peek. Yes. We all know the

and I"11 be issuing a --

decision on that soon.

So here’s the irony and the
This 1s golng to have to be on
we think, different
Peek can

Okada. And Mr.

but when asked for their custodians and search
we’ve been met with a work product privilege
not only does he want our custodians and

he wants a preview of how we’re going to be

That’s’ Just

that I’'m entitled to

I'm going to

I’'m not going to do 1t 1n a

vou’re just getting a fraction of
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the picture. I'm going to give Mr. Peek a full
opportunity to tell you why he’s asserting a privilege 1n
one sentence and then asserting that he gets the same
information from us 1in the next sentence.

So, this is a little bit of a preview of why we
are not goilng to agree on everything.

THE COURT: So I'm goling to say this as you all
leave. I encourage you 1n your meet and confer to try and
develop an EST protocol that applies equally to both of
yvou. If, however, you’re not able to, I’'m not going to
force i1t on you and if you choose to use certain
methodologies as part of your practice to respond, you may
then have to demonstrate why that process and procedure was
appropriate.

MR. PISANELLI: We’ll be prepared to do that.
Thank you.

THE COURT: But I encourage you to try and agree
to a mutual protocol.

MR. PEEK: I am getting that message, Your Honor,
and I"11 --

THE COURT: Mutual. You know that --

MR. PEEK: I understand the mutuality --

THE COURT: Okay.

MR. PEEK: —-— of that process, Your Honor, and

certainly will work towards that goal.
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With respect to the other parties that are not
previewed 1n the status report, we’re working with Elaine
Wynn’s counsel on productions that they have called to our
attention. We don’t have any productions out to Mr. Wynn
right now, but certainly that will be forthcoming because
we’re walting really To see what we get from the Wynn
parties because we believe they have the obligation to
collect documents from Mr. Wynn that would be responsive to
the same request. So rather than duplicate, we’re moving
in that direction.

MR. PISANELLI: And, Your Honor, the last preview
of what’s to come 1s we think we’re ready to notice Mr.
Okada’s deposition. We’ve asked for availlability dates 1in
January. Don’t have any. I think they’re going to take a
position that they don’t have to produce him for some
reason, so that will be coming to your attention soon.

THE COURT: Well 1f you get to the point where you
notice a depo and you have a dispute, I will be happy to do
it.

MR. PISANELLI: We are probably being forced into
a corner where we're Just going to notice it 1f we don’t
get dates --

THE COURT: I understand.

MR. PISANELLI: -- to instigate --

MR. PEEK: Your Honor, I -—-
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MR. PISANELLI: -- the process --

THE COURT: Guys, you’re either goling to reach an
agreement on the date, --

MR. PISANELLI: All right.

THE COURT: -- or you’re going to notice and
somebody’s going to file a Motion for --

MR. PEEK: My --

THE COURT: —-- Protective Order.

MR. PEEK: -- apologies to the Wynn parties. I
don’t recall being asked for dates, but 1if I was asked for
dates and didn’t respond, that’s fine. I certainly will.

THE COURT: I’m sure you guys will talk.

MR. PEEK: But I can certainly preview to the
Court that one of the reasons why we don’t think the
deposition should go forward 1s we don’t have any documents
from Wynn parties yet and we think that we’re entitled to
at least look at —-- review thelr documents before he 1s
presented.

THE COURT: Well you know my position on that 1is
not necessarily.

MR. PEEK: I understand your position, but I’11
present 1t to you by motion practice and --

THE COURT: And sometimes my mind 1s changed.

MR. PEEK: Correct.

THE COURT: So I’'m happy to listen, but I assume
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that I will be seeing motions from you related to this if
i1t’s not a timeframe and I’'m encouraging you to try and do
an EST protocol and a meet and confer. Mr. Campbell, 1t
was lovely to see you.

MR. CAMPBELL: It was nice seeing you, Your Honor.

PROCEEDING CONCLUDED AT 8:56 A.M.

* * * * *
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LAS VEGAS, NEVADA, THURSDAY, APRIL 16, 2015,

(Court was called to order)

THE COURT: Can the i1individuals on the

8:33 A.M.

telephone

please identify themselves for purposes of my record.

Sandler,

behalf of

Williams

on behalf

Pisanellil

defendant

on behalf

MR. KRAKOFF: Yes. This 1is David Krakoff at Buckley

Judge.

THE COURT: Good morning.

MR. WU: Good morning, Judge. This is Jeffrey Wu on

Ms. Wynn from Munger Tolles.
THE COURT: Good morning.
Anybody else on the phone?

Those 1n the courtroom. Mr. Williams.

MR. WILLIAMS: Good morning, Your Honor. Colby

on behalf of Mr. Wynn.

MS. SPINELLT: '"Morning, Your Honor. Debra Spinelli

of Wynn.

MR. PISANELLI: Good morning, Your Honor. James

on behalf of Wynn Resorts and the director

S.

MR. URGA: Good morning, Your Honor. William Urga

of Elaine Wynn.

MR. CASSITY: Good morning, Your Honor.

Cassity on behalf of the Aruze parties.

not here.

THE COURT: You brought Mr. Peek with you,

Robert

but he's
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MR. PEEK: Good morning, Your Honor.

THE COURT: Do you anticipate anybody else on your
side?

MR. CASSITY: No, Your Honor.

THE COURT: Okay. This is --

MR. PEEK: Other than the folks on the phone.

THE COURT: Right. This is the status check I'm
trying to schedule in your case every month or so to try and
keep you on track. Tell me where we are, please.

MR. PISANELLI: Your Honor, I'll run through a
couple of items as we seem to be the most important nothing
over the controversial since the last time we were before you.
We gave you our best estimate of when our rolling production
would begin, and that did in fact begin on the day we
predicted, April 13th. Were continuing our review and expect
the production to go as anticipated as we reported to you last
time. So this will go through August.

Okada team has made another production to us, as
well, and so I don't think we are at any type of crossroads on
filing motions for our production or for their production;
they're producing right now, we're producing right now. If we
feel that we have slowed down or hit some type of a roadblock,
we'll bring that to your attention. But I don't see that as I
stand here right now.

Some of the meet and confers that have become a
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regular process 1in this case continue. And I actually say
that in a positive sense, that no one's walked away from the
table on lots and lots of issues that we talk about. Several
of them have been ongoing, including issues about the Okada
defendants' objections and responses to our discovery requests
and their issues with our objections and responses. So,
rather than dump 300-plus type of objections to you and ask
you to rule one way or another on them, we're doing our best
to limit that. Realistically, we're not going to agree on
every one of them, but we're continuing to work to give you as
few as possible to resolve before we come in here.

Ms. Wynn has propounded discovery, as you may
recall. Multiple rounds of that have occurred, some on non
defendants, some on the directors via subpoenas. Those have
been answered since the last we came here. We have not yet, I
don't believe anyway, I'll be corrected by Ms. Wynn's team if
I'm wrong, but I don't believe we have yet heard any responses
or objections back or the meet and confers have not started if
they are not happy with those productions yet. That will be
something perhaps we report on next month.

The translation and interpretation protocol. I
think both sides will agree we've made a lot of progress on
it. There's some minor issues that are left. We anticipate
that the parties will in fact agree and be able to present

something to you for review and approval without necessity of
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debate or motion on how it should happen. Give us a week or
two weeks on that, and I think we should have something to
show you to see how you feel about it.

Final issue on my list i1s that we've been meeting
and conferring with the defendants about Mr. Okada's
deposition. We have some disagreements over the length of
the deposition and the locale of the deposition. We'wve gone
ahead and noticed the deposition without consent from the
Okada team for the last two weeks of July. It was not done as
an aggressive adversarial move. It was done to basically tee
the issue up. We can and will be ready to go in July. We're
not going to be sticklers that it has to be our date, but we
want the process in place so that we're moving. We're
continuing to have meet and confers even as early as -- or as
late, I should say, as seconds before you walked in Mr. Peek
and I are still talking about the topic.

THE COURT: I was trying to let you finish talking
before I walked in.

MR. PISANELLI: Yeah. And the point simply being
that we think we might be able to work out some of the issues.
We're probably not going to work out those two major issues,
not for a lack of effort or trying, and we haven't given up
trying yet. So no motion for you yet, no requests for you to
do anything about it, just to let you know from a status

perspective that deposition's teed up. We'll give Mr. Peek
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and his team time to digest the dates, the issues, get back to
us. And when a motion comes, whether it be from us to compel
or from them for a protective order, it will be in essence by
consent between the parties that we've reached an impasse and
we need you to decide how we're going to handle the
deposition.

THE COURT: You continue to work to find an
agreeable date, location, and timing, but if you come to an
impasse, I'll hear about it.

MR. PISANELLI: Very good.

THE COURT: Okay. Let me ask the one last thing I
had on my list to talk to you about, and that related to the
review by your clients for privilege of the Freeh, Spork, and
Pepper Hamilton documents.

MR. PISANELLI: Sure. We are working on our review.
We have, as I understand, and this is an issue that, as you've
seen before, Ms. Spinellil is more involved than I, so she'll
correct me 1f I misstate anything. But we are working on a
review, and I guess that's all I know about i1t, that it's a
work in progress.

THE COURT: Well, you weren't scheduled to
production till next month. My question was I know that last
time you were here you had just received the information, so
at this point the privilege is ongoing, and you don't see it

being off track at this point.
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MR. PISANELLI: It is ongoing, and I am not aware of
it being off track vyet.

And, Debbie, if you think we're going to be off
track --

No. So we don't think we'll be off track.

THE COURT: Thank you. That was my last thing on
the list.

Mr. Cassity, anything from your team?

Mr. Peek.

MR. PEEK: I did get a script from Mr. Cassity, Your
Honor, to make sure that I got it right, just as I know Jim
got his script from other folks, too. But Mr. Pisanelli has
actually laid out where we are, where we've been and where we
think we may or may not have problems along the way. But at
least we are still talking. If we have issues, we will bring
them to the Court. With respect to, as he said, requests for
production they likewise will, and we'll also at some time or
another, 1f we cannot reach agreement on some of the other
issues, particularly with respect to Mr. Okada and his timing,
location, and length of deposition, we'll come back and talk
to the Court about i1it. But right now we're not at that point.

THE COURT: Okay. Anything else from anybody else
on your status? It sounds like you're making good progress
and you're continuing to work together.

Mr. Urga? Anybody on the phone?
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Have a lovely day. 'Bye.
MR. PISANELLT: Thank you, Your Honor.
MR. PEEK: Thank you, Your Honor.

THE PROCEEDINGS CONCLUDED AT 8:40 A.M.

*x 0k kK 0k %
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LAS VEGAS, NEVADA, THURSDAY, JUNE 18, 2015, 8:48 A.M.
(Court was called to order)
THE COURT: Can I go to Wynn versus Okada.
MR. URGA: Good morning, Your Honor.
MR. PEEK: Good morning, Your Honor.
(Pause in the proceedings)
MR. PISANELLI: Messrs. Campbell and Williams send
their apologies, ask Your Honor to proceed without them.
THE COURT: Lovely. Do we need to get people back
on the telephone?
MR. URGA: Probably.
MR. PEEK: Probably should, Your Honor, although I
think we can proceed without them. But I might get in trouble
if we did.

THE COURT: Mr. Morris, they're getting you some

coffee.
MR. MORRIS: I thank you.
(Pause in the proceedings)
THE COURT: Good morning. Who's on the phone,
please?

MR. MILLER: Good morning, Your Honor. This is Adam
Miller from BuckleySandler for the Aruze parties.

MR. WU: Good morning, Your Honor. This 1is Jeff Wu
from Munger Tolles & Olson on behalf of Ms. Elaine Wynn.

THE COURT: Anybody else on the phone?
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All right. This is my monthly status check. I was
hoping to see a translation/interpretation protocol.

MS. SPINELLI: You will, Your Honor. We actually --
you absolutely will. We thought we had a final, but we made a
few tweaks Jjust yesterday, so we are just going to collect
signatures today, and you will get it, if not today, then
certainly by tomorrow. It is done now, and everyone's reached
an agreement.

THE COURT: Have you really reached an agreement?

MR. PEEK: Yes, Your Honor. There were Just a few
nits that Mr. Miller pointed out. And I think Mr. Wu has
signed off on it.

MS. SPINELLI: He signed off on it before Adam added
new stuff.

MR. PEEK: Before Adam made a few more comments.
But they were, as I say, nits, and I think we probably file it
before the end of this week.

THE COURT: Okay. Let me ask the fallback question.
And the only reason I'm asking a fallback question 1is because
of Tuesday in another case. Have you agreed on where and how
depositions are going to be taken?

MR. PISANELLI: Other than the first one? No. Not
vet.

THE COURT: No?

MR. PEEK: No, we have not, Your Honor. But we will
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certainly work on that.

THE COURT: I just encourage you to discuss that
amongst yourselves, rather than asking me to be the decision
maker.

MR. PEEK: We discussed 1t some time ago, Your
Honor, and --

THE COURT: I know we did. And I made a suggestion,
and everybody laughed and went away.

MR. PISANELLI: And there is a message to be learned
from other matters on that topic.

THE COURT: U.S. soil is a good place to take
depositions.

MR. PEEK: I understand the Court's position on
that, Your Honor.

THE COURT: You don't have to agree, Mr. Peek,.

MR. PEEK: I know that.

THE COURT: Anything else that you want to tell me
on Wynn-Okada?

MR. PISANELLI: There's not much to report. We have
two issues that will be coming to your attention -- well, may
be coming to your attention, one more urgent than the other.
We have attempted, as Your Honor always wants us to do, to be
flexible within reason on the deposition date for Mr. Okada.
We have asked for a couple of weeks now if he is in fact and

counsel are in fact available for the windows that we
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presented to you in the last motion. We're hoping to get an
answer soon, because, as everyone 1in here could predict, it's
going to take a lot of work to prepare for that deposition.
And only to find out days or a day before, oh, by the way,
he's not available would be we'll call it unfortunate. So
we're looking to avoid that. We'd be flexible today.
Tomorrow's flexibility 1s obviously, you know, waning with
each passing day. So we'd like an answer, 1if we can get it,
from the defendants as quickly as possible i1f these dates will
work.

The other issue 1is Mr. Okada I think as recently as
yvesterday has informed us that he will not provide a consent
under the Data Privacy Act. Ad that is his choice to do so,
but I think it's important to put out there that if he comes
back later saying he wants to now give it and we have already
packed up and left Macau, that's going to be an extraordinary
expense to go back and do 1t again. So he and his team should
make that choice with their eyes wide open. They've given us
a reason why he didn't give the consent. We think it's a
false reason based upon a false premise. But we're not going
to argue about it. He can either give it or not give 1it.
He's chosen not to give it, and I think there's going to be
consequences to that choice.

THE COURT: TI'm not dealing with it today.

Anything else?
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MR. PEEK: I'm sorry, Your Honor. What did you say?

THE COURT: TI'm not dealing with it today.

MR. PEEK: Thank you. However, I feel like I should
be compelled to respond if you would --

THE COURT: If you want to respond. I'm not going
to do anything.

MR. PEEK: I understand that. But I want the Court
at least to understand our position, which I think we
previewed it in our motion to compel. And that position is
that i1t was certainly easy enough for the Wynn parties to
transfer documents out of Macau related to stays by Philippine
officials and others.

THE COURT: It seemed to be easy for everybody to
move information out of Macau --

MR. PEEK: Exactly, Your Honor.

THE COURT: -- until we got here to Las Vegas in
litigation.

MR. PEEK: And I -- you know, I heard this same
refrain in another matter before the Court when we asked for a
party's consent, and certainly we got whatever response we
got. But in any event, Your Honor, they can certainly use it
as a sword against Mr. Okada, and now the want to use 1t as a
shield in their productions.

THE COURT: I'm not dealing with it today. So if

you need to file a motion, file a motion. If you're not going
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to file a motion and you're going to go forward on 1t and
something happens later and you have to file a motion, that'
a different issue.

MR. PEEK: We will most likely be filing a motion,

Your Honor, 1if we get productions that are redacted. We will

most likely file a motion on that, Your Honor.
THE COURT: Okay. Anything else on Wynn-Okada?
MR. PEEK: Yeah.
MR. URGA: Your Honor, just to make it clear, we
would also --
THE COURT: Good morning, Mr. Urga.
MR. URGA: I just want to make sure you know I'm

here, Your Honor.

We echo what Mr. Pisanellil said. We would like to

know 1f there's going to be dates, because everybody's got to

try to work schedules out. That's all we're asking.

MR. PISANELLI: Your Honor, I don't recall when the

defendants asked us to give our best prediction on when we

would do our production. There's nothing under the rules that

required it, but we gave 1t to them. We're just asking them

to tell us are you going to appear on these dates or not so

that all these lawyers can schedule next month preparation

time, et cetera. 1It's not an unreasonable request to say, are

you showing up or not.

THE COURT: Well, but you know Mr. Peek's going on

S
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vacation.

For like two weeks; right?

MR. PEEK: I am, Your Honor. I'm leaving Saturday
for two weeks.

MS. SPINELLI: He'll be back for the dates of a
noticed depo, Your Honor. That's why we just want
confirmation.

MR. PEEK: I will be back, Your Honor.

THE COURT: Lovely.

MS. SPINELLI: Will Mr. Okada? That's all we're
asking for.

MR. PISANELLI: Is that an unreasonable request to
say are you showing up or not?

MR. PEEK: Your Honor, I don't know if they're
seeking your intervention.

THE COURT: I'm not involved.

MR. PEEK: Thank you.

THE COURT: It is a reasconable request, but I'm not
going to make him answer. But it is a totally reasonable
request, Mr. Pisanelli.

MR. PISANELLI: I guess my point is when they asked
for a prediction of our production Your Honor did make us
respond.

THE COURT: No. I asked you.

MR. PISANELLI: And so we're asking them --
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MR. PEEK: Because 1it's a 30-day requirement, Your
Honor --

THE COURT: Right.

MR. PEEK: -- to produce documents.

THE COURT: Guys. Will you guys stop two of you
talking at a time. You know what happens when you do that.

MR. PEEK: Yes, Your Honor.

THE COURT: Mr. Pisanelli, would you like to finish?

MR. PISANELLI: That's all I'm really asking is in
light of the obvious reasonableness of our position i1f Your
Honor would require the defendants to simply say will you hold
this date or do you need a continuance of the deposition?

THE COURT: Well, how about this? The depo's going
to go forward unless there's a motion for a protective order
unless you reach an agreement.

MR. PISANELLI: That we expect.

THE COURT: How's that?

MR. PISANELLI: That's perfect. And the only thing
I would add to it is that it should go forward set in stone
sooner, rather than later. 1In other words, if they sit on
this issue for another week, then there's no more negotiation
on a date, because now people are changing their schedules,
preparing for the deposition, et cetera. It really is —--

THE COURT: I understand. But the first time you

guys take that position it makes it incredibly difficult for

10

SA1387



you to negotiate on future depositions. And 1f you ask me,
the answer's going to be the deposition goes forward unless
there's a protective order granted. That doesn't keep you
from being able to extend courtesies and negotiate among
yourselves. Tt will, of course, extend to the history of vyour
case.

MR. PISANELLI: Of course.

THE COURT: But don't start making me be the bad
guy.

MR. PISANELLI: Well, I'll be the bad guy.

MR. PEEK: Better than you, Your Honor.

THE COURT: Anything else?

MR. PEEK: No, Your Honor, there is nothing else. I
will certainly give very serious consideration to the requests
that they have made, and I will respond --

MR. PISANELLI: It is a difficult challenge.

THE COURT: Mr. Peek, you need a vacation. So have
a nice vacation, and we'll see you when you get back. Well,
no. You're staying for a few minutes.

MR. PEEK: I have to stay here, Your Honor.

THE PROCEEDINGS CONCLUDED AT 8:57 A.M.
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LAS VEGAS, NEVADA, WEDNESDAY, JULY 8, 2015, 8:41 A.M.
(Court was called to order)

THE COURT: Good morning. Can we start with Wynn-
Okada, please.

Good morning.

MR. PISANELLI: Good morning, Your Honor.

THE COURT: Mr. Cassity, I understand from the
Nevada Supreme Court that they may have made your issue in
front of me moot for now.

MR. CASSITY: Yes, Your Honor.

THE COURT: Okay.

MR. CASSITY: They stayed Mr. Okada's deposition
pending their disposition of our [inaudible].

MR. PEEK: And it's set for oral argument, Your
Honor. I don't know i1if you knew that, as well.

THE COURT: Really.

MR. PEEK: En banc oral argument on the 1lst of
September.

THE COURT: Interesting.

MS. SPINELLI: Along with the Jacobs case, Your
Honor.

MR. PEEK: Jacobs is also set for --

THE COURT: Together.

MR. PEEK: One's at 10:00 for an hour. That's

Jacobs. And then we're set for just a half an hour on Okada
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at 1:30.

THE COURT: Interesting.

MR. PEEK: Pardon?

THE COURT: Interesting. Did you have a nice
vacation?

MR. PEEK: I did, Your Honor. It was very --
(Off-record colloquy)

THE COURT: So I think we still need to with Mr. --

Who's on the phone?

MR. MILLER: Good morning, Your Honor. This is Adam
Miller from Buckley Sandler for the Aruze parties.

THE COURT: Okay. So, Mr. Pisanelli, I think we
still have your motion.

MR. PISANELLI: Your Honor, we'll submit on the
papers, reserve time, 1f any, for rebuttal.

THE COURT: Mr. Peek. Remember, you only have
10 minutes. It's the Steve Peek/Matt Dushoff rule.

MR. PEEK: Your Honor, I think this is adequately
addressed in the papers, and I have nothing more to add, as
well.

THE COURT: Okay. Now, Mr. Pisanelli, since nothing
got added by Mr. Peek, I assume you don't have anything else
to add, and I'm going to rule.

I'm going to grant the motion given the Nevada

Supreme Court's decision to place me as their Discovery
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Commissioner lately, I am going to stay this matter pending
the oral argument on the Okada decision and additional
direction from the Nevada Supreme Court as to my position and
handling discovery matters in Business Court cases.

MR. PEEK: Your Honor --

MR. PISANELLI: Thank you, Your Honor.

MR. PEEK: -- I have one question about that.

THE COURT: Yes.

MR. PEEK: There's been no writ filed, there's been
no writ accepted. And so vyvou're xtnding it now until the
decision on the other -- I think 1t should be -- it should
only go until such time as the court as decided, Supreme Court
has decided whether to even accept and file and address the
writ. Because no writ's been filed, no writ's been accepted.

MR. PISANELLI: I think Mr. Peek is conflating two
different things you just said. Your Honor gave direction to
us based upon the direction you'd like to get from the Supreme
Court of what's already pending. That doesn't tie it to what
they do with this particular stay or writ. But I will be
filing the writ obviously ASAP. 1 expect it to be early next
week.

MR. PEEK: Your Honor --

THE COURT: And 1f the Supreme Court does not issue
an order requiring an answer on your petition, that's a

different issue, and then we'll come back and talk about it.
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MR. PISANELLI: We can talk --

MR. PEEK: So then I have to come back and talk
about i1t at that time? Because 1f they don't accept the writ,
Your Honor, then there's no reason for a stay.

MR. PISANELLI: Well, again, that's --

MR. PEEK: So to me, I -- the issue of Mr. Okada's
deposition I understand is --

THE COURT: I think the issue of Mr. Okada's
deposition i1s a much weaker argument than Mr. Pisanelli's
issue. But that's my personal opinion as the judge handling
the case who typically has broad discretion in framing
discovery 1n a case. That may be changing. I'm waiting to
hear from the Nevada Supreme Court.

MR. PEEK: That doesn't really address the issue,
Your Honor, that i1f they do not accept the writ and do not
require an answer, then your order would stand and there'd be
no reason to stay your order.

THE COURT: Through the argument -- through the
argument on September 1st. You understand there is a period
of time that typically occurs after an argument for a decision
to be made.

MR. PEEK: That just has to do with Mr. Okada's
deposition, not as to whether or not they should or should not
produce documents in accordance with the motion to compel that

you ordered.
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THE COURT: I understand, Mr. Peek. But I'm not
staying through a decision on that. I'm staying it through
the argument.

MR. PEEK: To just September 1st.

THE COURT: Correct.

MR. PEEK: And i1f I want to come back and seek
relief and move to dissoclve the stay based upon the fact that
they do not require an answer, then I can -- so we have the
right to do that?

THE COURT: Absolutely. And I do typically, but not
always, receilve coples of the order from the Nevada Supreme
Court. I didn't receive the most recent stay order from the
Nevada Supreme Court until after our hearing. I learned about
it during the hearing with you gentlemen and lady. But T
don't always get those orders. So if you don't get an order
directing an answer, I would be surprised, given what's
happened recently in these two cases with some similar issues.

MR. PISANELLI: We're agreed with that point.

Your Honor, just for clarity, notwithstanding Mr.
Peek's comment about tying your stay to this actual issue and
our writ, there obviously i1s some overlap, and there's
consequences to this case by actually stayving the Okada
deposition. In other words, the Supreme Court has, whether
intentionally or unintentionally, created a sequencing of

discovery in this case, something that Your Honor almost never
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permits in this case. And so I fully --

THE COURT: Well, and I'd also said that Mr. Okada's
deposition was going to go very early on 1in the case because
you'd noticed it previously, and that is and continues to be
my intent. And it may be that I have to do something to
modify the schedule, but I'm going to wait to hear what kind
of questions they ask and things happen during the argument of
the two cases.

MR. PISANELLI: All fair. And my only point was
whether i1t makes sense because of this de facto sequencing
that we simply wait for the decision to figure out what to do.

THE COURT: I'm not willing to do that at this
point. I'm not saying I wouldn't be willing to do it after
hearing the questions they ask during the argument, which
sometimes give us a hint as to what at least some of them are
thinking.

MR. PISANELLI: Well, would it make sense, then,
Your Honor, that we say that the stay is in place and we come
back for a status check after --

THE COURT: No.

MR. PISANELLI: -- the oral argument to decide 1if
yvou want to extend it or end 1it?

THE COURT: No.

MR. PISANELLI: I'm not saying waiting, Jjust come

back to talk about 1t.
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THE COURT: If you want it extended, you're going to
have to ask me in a separate document.

MR. PISANELLIT: Okay.

THE COURT: If you want it dissolved, you'll have to
ask me in a separate document.

MR. PEEK: I understand that, Your Honor. And
certainly with respect to sequencing 1t certainly is important
for us to have the documents before Mr. Okada's deposition
goes forward. So I think the way --

MR. PISANELLI: Yeah. The exact sequencing --

MR. PEEK: May I -- may I please?

THE COURT: Guys. No. Only one at a time.

Mr. Peek, would you like to finish.

MR. PEEK: Yeah. Certainly we would like in terms
of sequencing to have the documents that are the subject
matter of the motion to compel, as well as the subject matter
of the existing request for production. And so I just want to
put that out there, because I understand Mr. Pisanelli's
point. We don't agree with Mr. Pisanelli's point about
sequencing. We'll have to discuss that later if we need to
with the Court. I'm happy to do that. We're back in front of
the Court a week from today --

THE COURT: Probably. You're here --

MR. PEEK: -- on a status conference?

THE COURT: You're here every week or every couple
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weeks.

MR. PEEK: I am, Your Honor. Except I'm on
vacation. But we'll be back here on the status conference,
and certainly by that time I would hope we would have a writ
filed and maybe an answer from the Supreme Court as to what to
do so we can address 1t at that time.

MR. PISANELLI: TI'll only remind the Court that Mr.
Peek's request for sequencing of getting our documents before
that deposition has already been rejected by this Court. This
is the second or third time he's tried to bring it up before
you.

THE COURT: No, that's not true, Mr. Pisanelli.

MR. PEEK: Thank vyou.

THE COURT: What I've said is I understand that you
have a rolling production schedule. I had some types of
documents they ordered moved up in the schedule. I understand
the issues with the production of documents related to
Macanese operations.

MR. PEEK: And, Your Honor, this stay only applies,
as I understand it, to just those -- just the motion to compel
that was ordered. All other productions with respect to the
requests for production are not stayed.

THE COURT: Correct.

MR. PEEK: Okay.

THE COURT: Only the issues that were subject to the

10
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motion for protective order which I denied. I did grant some
of that relief. T don't remember if it was the motion to
compel or protective order --

MR. PEEK: You did.

THE COURT: -- but the issue related to the Wynn
production and whether the requests were overbroad. And some
of those I denied. Not many.

MR. PEEK: Not many, Your Honor. Your Honor, if
we're done here, I'd just like to ask the Court another
question about a separate case.

THE COURT: Is there anything else on Wynn versus
Okada?

Mr. Urga, do you have anything to add? You'wve been
very quiet this morning.

MR. URGA: I have nothing to add, and nobody's asked
me if I had a vacation.

THE COURT: Did you have a wvacation, Mr. Urga?

MR. URGA: No.

THE COURT: I'm sorry to hear that. I haven't had
one yet, either, but I'm going to enjoy now that Jacobs-Sands
is not going to trial in October when I go in September.

(Off-record colloquy)

THE COURT: Was there anything else, Mr. Pisanelli,

on this case? All right. Mr. Peek, you had another question.

THE PROCEEDINGS CONCLUDED AT 8:50 A.M.
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Motion to Associate Counsel (Paul M. Spagnoletti)

Motion to Associate Counsel (3:00 AM) (Judicial Officer Gonzalez, Elizabeth)
Motion to Associate Counsel (Linda Chatman Thomsen)

Motion to Associate Counsel (3:00 AM) (Judicial Officer Gonzalez, Elizabeth)
Motion to Associate Counsel (Greg D. Andres)

Motion to Associate Counsel (3:00 AM) (Judicial Officer Gonzalez, Elizabeth)
Motion to Associate Counsel (Gina M. Cora)

Motion to Associate Counsel (3:00 AM) (Judicial Officer Gonzalez, Elizabeth)
Motion to Associate Counsel (Jami S. Johnson)
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08/24/2012

08/28/2012

08/28/2012

08/28/2012

08/28/2012

08/28/2012

08/28/2012

08/28/2012

08/28/2012

08/29/2012

08/29/2012

08/29/2012

08/29/2012

08/29/2012

08/29/2012

08/29/2012

08/29/2012

08/29/2012

09/21/2012

09/28/2012

10/01/2012

10/01/2012

10/02/2012

All Pending Motions (3:00 AM) (Judicial Officer Gonzalez, Elizabeth)
Minutes

Result: Granted
Order Admitting to Practice
Order Admitting to Practice Paul M. Spagnoletti

Order Admitting to Practice
Order Admitting to Practice Jami S. Johnson

Order Admitting to Practice
Order Admitting to Practice Gina M. Cora

Order Admitting to Practice
Order Admitting to Practice Greg D. Andres

Order Admitting to Practice
Order Admitting to Practice Linda Chatman Thomsen

Order Admitting to Practice
Order Admitting to Practice John S. Durrant

Order Admitting to Practice
Order Admitting to Practice Howard M. Privette, Il

Order Admitting to Practice
Order Admitting to Practice William F. Sullivan

Motion to Associate Counsel
Motion to Associate Counsel (Daniel Scott Carlton)

Notice of Entry of Order
Notice of Entry of Order Admitting to Practice William F. Sullivan

Notice of Entry of Order
Notice of Entry of Order Admitting to Practice John S. Durrant

Notice of Entry of Order
Notice of Entry of Order Admitting to Practice Greg D. Andres

Notice of Entry of Order
Notice of Entry of Order Admitting to Practice Howard M. Privette, Il

Notice of Entry of Order
Notice of Entry of Order Admitting to Practice Paul M. Spagnoletti

Notice of Entry of Order
Notice of Entry of Order Admitting to Practice Linda Chatman Thomsen

Notice of Entry of Order
Notice of Entry of Order Admitting to Practice Gina M. Cora

Notice of Entry of Order
Notice of Entry of Order Admitting to Practice Jami S. Johnson

Motion to Associate Counsel
Motion to Associate Counsel (Gina Caruso)

Supplement to Opposition

Wynn Resorts, Limited's Supplemental Brief in Opposition to First Amended Petition for a Writ of Mandamus

Reply

Reply to Wynn Resorts, Limited's Supplemental Brief in Opposition to First Amended Petition for a Writ of Mandamus

Receipt of Copy
Receipt of Copy

Hearing (8:30 AM) (Judicial Officer Gonzalez, Elizabeth)
Hearing, Re: Reasonableness
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10/02/2012

10/02/2012

10/03/2012

10/03/2012

10/05/2012

10/11/2012

10/15/2012

10/15/2012

10/16/2012

10/16/2012

10/17/2012

11/02/2012

11/02/2012

11/05/2012

11/07/2012

11/08/2012

11/13/2012

11/15/2012

11/26/2012

11/26/2012

Petition for Writ of Mandamus (8:30 AM) (Judicial Officer Gonzalez, Elizabeth)

All Pending Motions (8:30 AM) (Judicial Officer Gonzalez, Elizabeth)
Parties Present

Minutes

Result: Matter Heard
Order Admitting to Practice
Order Admitting to Practice (Daniel Scott Carlton)

Order Admitting to Practice
Order Admitting to Practice (Gina Caruso)

CANCELED Motion to Associate Counsel (3:00 AM) (Judicial Officer Gonzalez, Elizabeth)
Vacated - per Judge
Motion to Associate Counsel (Daniel Scott Carlton)

Notice of Entry of Order
Notice of Entry of Order Admitting to Practice Gina Caruso

Order

Order On First Amended Petition For Writ Of Mandamus

Notice of Entry of Order

Notice of Entry of Order on First Amended Petition for Writ of Mandamus

Notice of Entry of Order
Notice of Entry of Order Admitting to Practice Daniel Scott Carlton

Notice of Compliance
Notice of Compliance

Transcript of Proceedings
Transcript Of Proceedings Petition For Writ Of Mandamus October 2, 2012

CANCELED Motion to Associate Counsel (3:00 AM) (Judicial Officer Gonzalez, Elizabeth)
Vacated - per Judge
Motion to Associate Counsel (Gina Caruso)

Motion to Compel
Petitioner's Motion To Compel And Request To Depose Wynn Resorts' Nrcp 30(B)(6) Representative On An Order
Shortening Time

Certificate of Service
Certificate of Electronic Service

Opposition to Motion to Compel
Wynn Resorts, Limited's Opposition to Kazuo Okada's Motion to Compel and Request to Depose Wynn Resorts' NRCP
30(b)(6) Representative on an Order Shortening Time

Motion to Compel (8:30 AM) (Judicial Officer Gonzalez, Elizabeth)
Petitioner's Motion To Compel And Request To Depose Wynn Resorts' Nrcp 30(B)(6) Representative On An Order
Shortening Time

Parties Present
Minutes

Result: Matter Heard

Transcript of Proceedings

Transcript Of Proceedings Hearing On Motion To Compel 30(b)(6) Deposition November 8, 2012
Notice of Withdrawal

Notice of Withdrawal of Attorneys

Order Denying Motion
Order Denying Petitioner Kazuo Okada's Motion to Compel and Request to Depose Wynn Resorts' NRCP 30(b)(6)
Representative

Notice of Entry of Order
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01/21/2013

04/28/2014

01/12/2015

01/12/2012
01/12/2012
01/30/2012
01/30/2012
02/02/2012
02/02/2012
02/02/2012
02/02/2012
02/02/2012
02/02/2012

01/11/2012
01/11/2012
02/07/2012
02/07/2012
02/27/2012
02/27/2012
03/08/2012
03/08/2012
03/08/2012
03/08/2012
04/03/2012
04/03/2012
04/17/2012
04/17/2012
04/28/2014
04/28/2014
05/09/2012
05/09/2012
05/09/2012
05/09/2012
08/01/2012
08/01/2012
08/01/2012
08/01/2012

Notice of Entry of Order Denying Motion to Compel and Request to Depose

Notice of Withdrawal of Attorney
Notice of Withdrawal of Attorneys

Substitution of Attorney
Substitution of Counsel

Notice of Change of Firm Name
Notice of Change of Firm Name

Total Financial Assessment
Total Payments and Credits

Transaction Assessment
Wiznet

Transaction Assessment
Wiznet

Transaction Assessment
Wiznet

Transaction Assessment
Payment (Window)
Transaction Assessment
Wiznet

Plaintiff Okada, Kazuo
Total Financial Assessment
Total Payments and Credits

Transaction Assessment
Wiznet

Transaction Assessment
Payment (Window)
Transaction Assessment
Payment (Window)
Transaction Assessment
Payment (Window)
Transaction Assessment
Payment (Window)
Transaction Assessment
Payment (Window)
Transaction Assessment
Payment (Window)
Transaction Assessment
Wiznet

Transaction Assessment
Payment (Window)
Transaction Assessment
Payment (Window)
Transaction Assessment
Payment (Window)
Transaction Assessment
Payment (Window)

FINANCIAL INFORMATION

Defendant Wynn Resorts Limited

Balance Due as of 07/21/2015

Receipt # 2012-04799-CCCLK
Receipt # 2012-13425-CCCLK
Receipt # 2012-15368-CCCLK
Receipt # 2012-15390-CCCLK

Receipt # 2012-15629-CCCLK

Balance Due as of 07/21/2015

Receipt # 2012-04341-CCCLK
Receipt # 2012-17757-CCCLK
Receipt # 2012-25557-CCCLK
Receipt # 2012-30982-CCCLK
Receipt # 2012-31033-CCCLK
Receipt # 2012-43240-CCCLK
Receipt # 2012-49252-CCCLK
Receipt # 2014-49181-CCCLK
Receipt # 2012-60083-CCCLK
Receipt # 2012-60164-CCCLK
Receipt # 2012-96251-CCCLK

Receipt # 2012-96255-CCCLK

Wynn Resorts Limited
Wynn Resorts Limited
Wynn Resorts Limited
WYNN RESORTS

Wynn Resorts Limited

Okada, Kazuo

MOON CAPITAL

MOON CAPITAL MANAGEMENT, LP
MICHELE KANE

Review Journal

MICHELE KANE

MOON CAPITAL MANAGMENT, LP
Okada, Kazuo

Valerie C. Miller

BLOOMBERG NEWS

JONATHAN D. ESTREICH

JONATHAN D. ESTREICH

1,724.50
1,724.50
0.00

1,483.00
(1,483.00)
3.50
(3.50)
3.50
(3.50)
231.00
(231.00)
3.50
(3.50)

2,540.50
2,540.50
0.00

1,530.00
(1,530.00)
117.00
(117.00)
21.00
(21.00)
216.00
(216.00)
12.00
(12.00)
8.00
(8.00)
15.00
(15.00)
3.50
(3.50)
163.00
(163.00)
19.00
(19.00)
136.00
(136.00)
300.00
(300.00)
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IN THE SUPREME COURT OF THE STATE OF NEVADA

KAZUO OKADA,
Petitioner,
VS.
THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF
NEVADA, IN AND FOR CLARK
COUNTY; THE HONORABLE
ELIZABETH GONZALEZ,
DISTRICT JUDGE, DEPT. 11,
Respondent,
and
WYNN RESORTS, LIMITED,

Real Party in Interest.

DATED this 21st day of July 2015.

Case No. 68310

Electronically Filed
Jul 22 2015 08:40 a m.

e
UPPLEMEW
IN SUPPOR Court
PARTY IN INTEREST
WYNN RESORTS. LIMITED'S
ANSWER TO PETITION FOR

WRIT OF PROHIBITION OR
MANDAMUS

VOLUME YV of VI

PISANELLI BICE PLLC

By:

/s/ James J. Pisanelli

James J. Pisanelli, Esq., Bar No. 4027
Todd L. Bice, Esqg., Bar No. 4534
Debra L. Spinelli, Esq., Bar No. 9695
400 South 7th Street, Suite 300

Las Vegas, Nevada 89101

Attorneys for Real Party in Interest
Wynn Resorts, Limited

Docket 68310 Document 2015-22133
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CHRONOLOGICAL INDEX

DOCUMENT DATE | VOL. PAGE
Kazuo Okada's Petition for a Writ of 01/11/12 I SA0001-0021
Mandamus

Respondent Wynn Resorts, Limited's 01/27/12 I SA0022-0138
Onnposition to Petition for a Writ of Mandamus

Wvnn Resorts. Limited's Complaint 02/19/12 I SA0139-0207
W\ﬁnn Resorts, Limited's Second Supplement | 03/07/12 | 1,11 | SA0208-0367
to Respondent’s Opposition to Petition for a

Writ of Mandamus

Counterclaim and Answer of Aruze USA, Inc. | 03/12/12 I SA0368-0482
and Universal Entertainment Corporation

Aruze USA, Inc. and Universal Entertainment | 03/12/12 Il SA0483-0489
Corporation's Notice of Removal

Wvnn Resorts. Limited's Motion to Remand 03/29/12 Il SA0490-0540
Wynn Resorts, Limited's Opposition to Kazuo | 05/16/12 I | SA0541-0628
Okada's Motion on Order Shortening Time to

Amend Petition for Writ of Mandamus

Kazuo Okada's First Amended Petition for 05/25/12 11| SA0629-0655
Writ of Mandamus

First Amended Counterclaim of Aruze 06/14/12 | 111, IV | SA0656-0761
USA. Inc. and Universal Entertainment Corp.

Wynn Resorts, Limited's Expedited Motion for | 06/18/12 | IV | SA0762-0804
Leave to Depose Kazuo Okada; Order

Shortenina Time

Minute Order of Proceedings Granting Wynn | 06/21/12 | IV | SA0805-0806
Resorts. Limited's Motion to Remand

Memorandum of Points and Authorities in 06/27/12 | IV | SA0807-0823
Opposition to Wynn Resorts, Limited's

Expedited Motion for Leave to Depose Kazuo

Okada and Alternative Counter-Motion for

Leave to Depose the Wvnn Resorts Directors

Hearing Transcript re: WRL's Motion for 06/28/12 IV | SA0824-0855
Leave to Denose Okada

Order (granting Wynn Resorts' Limited 08/21/12 | IV | SA0856-0859
attornevs' fees)

Notice of Entry of Order Regarding Wynn 08/23/12 | IV | SA0860-0865

Resorts, Limited's Motion for Leave to Depose
Kazuo Okada
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CHRONOLOGICAL INDEX

DOCUMENT DATE | VOL. PAGE
Second Amended Counterclaim of Aruze 09/12/12 | IV | SA0866-0951
USA. Inc. and Universal Entertainment Corn.

Deposition (transcript) of Kazuo Okada 09/18/12 | VI | SA0952-1129
(FILED UNDER SEAL)

Video of Deposition of Kazuo Okada (FILED | 09/18/12 | VI SA1130
UNDER SEAL)

Order Denying Defendants' Motion for 10/12/12 | IV | SA1131-1133
Preliminarv Iniunction

Notice of Entry of Order on First Amended 10/15/12 | IV | SA1134-1140
Petition for Writ of Mandamus

Wynn Resorts, Limited's Opposition to Kazuo | 11/07/12 \/ SA1141-1186
Okada's Motion to Compel and Request to

Depose Wynn Resorts' NRCP 30(b)(6)

Representative on an Order Shortenina Time

Hearing Transcript on Motion to Compel 11/08/12 \/ SA1187-1206
30(b)(6) Denosition

Third Amended Counterclaim of Aruze 08/30/13 \/ SA1207-1289
USA. Inc. and Universal Entertainment Coro.

Status Conference hearina transcriot 12/15/14 \Y SA1290-1312
Status Conference hearina transcriot 03/05/15 \Y SA1313-1340
Status Conference hearina transcriot 04/16/15 \Y SA1341-1350
The Okada Parties' Motion to Compel 04/28/15 | VI | SA1351-1377
Supplemental Responses to Their Second and

Third Set of Request for Production of

Documents to Wynn Resorts, Limited (FILED

UNDER SEAL)

Status Conference hearina transcriot 06/18/15 \Y SA1378-1389
Hearing Transcript on Wynn Resorts, Limited's| 07/08/15 \Y/ SA1390-1401
Motion to Stav

Odyssey Docket Report — Books and Records | 07/21/15 SA1402-1410

Proceedina. No. A-12-654522-B
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that I am an employee of PISANELLI BICE PLLC, and

that on this 21st day of July, 2015, | electronically filed and served a true and
correct copy of the above and foregoing SUPPLEMENTAL APPENDIX IN

SUPPORT OF REAL PARTY

IN INTEREST WYNN RESORTS,

LIMITED'S ANSWER TO PETITION FOR WRIT OF PROHIBITION OR

MANDAMUS to the following:

J. Stephen Peek, Esq.

Br){)ce K. Kunimoto, Esq.

Robert J. Cassity, Esqg.

Brian G. Anderson, Esq.

HOLLAND & HART LLP

9555 Hillwood Drive, Second Floor

Las Vegas, NV 89134
Attorneys for Real Parties in Interest
Kazuo Okada, Universal Entertainment
Corp. and Aruze USA, Inc.

Donald J. Campbell, Esq.

J. Colby Williams, Esq.
CAMPBELL & WILLIAMS
700 South 7th Street

Las Vegas, NV 89101
Attorneys for Stephen A. Wynn

Ronald L. Olson, Esgq.

Mark B. Helm, Esqg.

Jeffrey Y. Wu, Esq.

MUNGER TOLLES & OLSON LLP
355 South Grand Avenue, 35th Floor
Los Angeles, CA 90071-1560
Attorneys for Elaine P. Wynn

VIA HAND-DELIVERY

The Honorable Elizabeth Gonzalez
Eighth Judicial District court, Dept. XI
Regional Justice Center

200 Lewis Avenue

Las Vegas, Nevada 89155

David S. Krakoff, Esq.

Benjamin B. Klubes, Esq.

Joseph J. Reilly, Esq.

BUCKLEY SANDLER LLP

1250 — 24th Street NW, Suite 700
Washington, DC 20037

Attorneys for Real Parties in Interest
Kazuo Okada, Universal Entertainment
Corp. and Aruze USA, Inc

William R. Urga, Esq.

Martin A. Little, Esq.

JOLLEY URGA WOODBURY &
LITTLE

3800 Howard Hughes Parkway

16th Floor

Las Vegas, NV 89169

Attorneys for Elaine P. Wynn

/s/ Kimberly Peets

An employee of PISANELLI BICE PLLC
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Electronically Filed
11/07/2012 05:00:51 PM

OPPS w‘—@ i‘égﬁ"‘”‘"

James J. Pisanelli, Esq., Bar No. 4027
JIP@pisancilibice.com

Todd L. Bice, Esq., Bar No. 4534
TLB@pisancllibice.com

Debra L. Spinelli, Esq., Bar No. 9695
DLS@pisanellibice.com

PISANELLI BICE PLLC

3883 Howard Hughes Parkway, Suite 800
Las Vegas, Nevada 89169
Telephone: (702) 214-2100
Facsimile: (702) 214-2100

CLERK OF THE COURT

Robert Shapiro, Esq. (admitted pro hac vice)
rsiaglaserwell.com

GLASER WEIL FINK JACOBS

HOWARD AVCHEN & SHAPIRO LLP
10250 Constellation Boulevard, 19th Floor
Los Angeles, California 90067

Telephone: (310) 553-3000

Facsimile: (310) 556-2920

Attorneys for Respondent Wynn Resorts, Limited
DISTRICT COURT
CLARK COUNTY, NEVADA

KAZUO OKADA, an individual, Case No.: A-12-654522-B
Dept. No.: Xl

Petitioner, WYNN RESORTS, LIMITED'S
OPPOSITION TO KAZUO OKADA'S

V. MOTION TO COMPEL AND REQUEST
TO DEPOSE WYNN RESORTS'

NRCP 30(B)(6) REPRESENTATIVE ON
WYNN RESORTS, LIMITED, a Nevada AN ORDER SHORTENING TIME
corporation,
Date of Hearing;: November 8, 2012
Respondent.
Time of Hearing:  8:30 a.m.

L INTRODUCTION

Two important points must be made at the outsct: One, Kazuo Okada is no longer a
steward of Wynn Resorts, Limited ("Wynn Resorts" or the "Company"), as he self-righteously
proclaims. (Mot., 6:1.) He is, by his own admission, an adversary embroiled in litigation against
the company across the globe with the singular goal of "beating Wynn Resorts." Second,

Wynn Resorts did not "reliev[e] itself of [any] legal obligation," as Okada recklessly accuses. To
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the contrary, Wynn Resorts has had to go back in time twelve years, to the start-up days of its
predecessor, Valvino Lamore, LLC ("Valvino Lamorc"), and it did so. From the day of this
Court's October 2, 2012 hearing to the date of this filing, Wynn Resorts has spent approximately
675 man hours diligently working to review and produce documents responsive to this Court's
Order.! Rather than the electronic document management and storage process of which we have
all become so intimately familiar, the start-up days of Valvino Lamore and Wynn Resorts were a
different era. Wynn Resorts financial and accounting employees — most of who were not around
in 2000 —pulled dusty, old boxes from storage and have been and are reviewing them one by one
for documents potentially responsive to the Order. They have done so since the Court's hearing,
and they continue to do so today.”

But Okada's Motion is not about what Wynn Resorts has done to fulfill its obligations
under the Order. Okada's Motion is yet another step in his public relations strategy. Regardless
of Wynn Resorts' ongoing cfforts to fulfill its obligations in good faith, Okada sccks more than
this Court ordered and otherwise complains that Wynn Resorts has not produced documents that
do not exist. Okada's Motion should be denied in its entirety
IL. FACTUAL BACKGROUND

A. The Timing and History Behind the Macau Gaming License and the Creation
of Wynn Resorts.

Okada's Motion is replete with so many assumptions and incorrect factual statements that
it demonstrates Okada's fundamental misunderstanding of simple Company facts and history that
a long-time alleged fiduciary of the Company should know intimately. All Okada seems to know

1s that Wynn Resorts (Macau) S.A. holds a Macau gaming license and 1s presently a subsidiary of

: This consists of 455 hours logged by the accounting department, and 140 hours logged by

the in house legal department. This total does not include time spent by outside counsel on this
issue.

2 To be clear, Wynn Resorts completed the review of the boxes that contained the primary

financial records and produced those records (and more) on October 16, 2012. However, out of
an abundance of caution, Wynn Resorts is reviewing every single box in storage that does or may
contain financial and accounting records for potentially responsive documents. The estimated
completion date for this broader review of all boxes 1s two weeks from the date of this filing.
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Wynn Resorts, Limited. Okada fails to recall or comprehend the genesis of the Macau gaming

licensc and how it fit into the 2002 creation of Wynn Resorts. For the Court's cdification and to

demonstrate the basclessness of Okada's latest legal mancuvering, a very brief, bullet-point

history is required and follows:

Mr. Wynn explored personal opportunitics in Macau beginning in 2000.
Valvino Lamore was formed on April 21, 2000 to purchase the land upon
which the old Desert Inn Resort and Casino was housed, and to design,
develop, and finance a new casino resort that eventually would be
Wynn Las Vegas. Valvino Lamore had nothing to do with Macau or
Mr. Wynn's ¢fforts to obtain a Macau gaming license.

On October 17, 2001, Wynn Resorts (Macau) S.A. was formed.”

At that time, out of 3,000 issued sharcs, Mr. Wynn personally owned
2,670 shares of Wynn Resorts (Macau) S.A., and Marc D. Schorr personally
owned 30 shares. The remaining 300 shares (i.e., at least 10 % of the voting
shares) were owned by Mr. Wong Chi Seng, a Macau resident.

Wynn Resorts (Macau) S.A. was a separate and distinct entity from Valvino
Lamore (not a "operational subsidiary of" Valvino Lamore, as Okada states
without any knowledge or basis in fact).

On February 7, 2002, the Macau government awarded Wynn Resorts (Macau)
S.A. a provisional gaming license.

It was not until April 22, 2002, when Mr. Wynn and Mr. Schorr contributed
their collective 2,700 shares of Wynn Resorts (Macau) S.A. to Valvino
Lamore, that Wynn Resorts (Macau) S.A. became a majority (not wholly)

owned, indirect subsidiary of Valvino Lamore.”

3

4

To avoid confusion, Wynn Resorts (Macau) S.A. will be referred to herein by its full and
proper name.

Okada seems confounded by the fact that the Company produced Wynn Design &
Development's ("WDD") 2000 to 2002 gencral ledger (of expenses over $10,000) but not

3
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e In Junc 2002, Wynn Resorts (Macau) S.A. entered into its concession
agreement with the Macau government.

e  Although Wynn Resorts, Limited was created on June 3, 2002, it was formed
to offer shares of its common stock for sale to the public in a then-forthcoming
itial public offering,.

e On September 24, 2002, all members of Valvino Lamore contributed their
members' interests in Valvino Lamore to Wynn Resorts in exchange for shares
of Wynn Resorts common stock.

e  Wynn Resorts, Limited's IPO concluded in October 2002.

e Wynn Resorts, Limited's Form 10-K filing for the fiscal year ending
December 31, 2002, indicates that, following the conclusion of the
Wynn Resorts TPO, Wynn Resorts owned a 82.5% ecconomic interest in
Wynn Resorts (Macau) S.A. "indirectly through various subsidiaries" and
"effectively controls 90% of the voting interest of Wynn Resorts
(Macau) S.A."

B. Wvyvnn Resorts Conducted an Exhaustive Search for all Responsive
Documents.

Okada assumes and argues — with absolutely no basis in fact — that "Wynn has not made a
good faith effort to locate responsive documents." (Mot., 7:25.) Okada is wrong again. The
following is a brief explanation of the efforts Wynn Resorts has employed since the Court's
hearing. At the hearing wherein this Court announced its oral decision, Wynn Resorts stated that

it would comply with the Court's order by producing responsive documents within 10 days, and

Wynn Resorts (Macau) S.A's general ledger. The basis for the production is simple. WDD was a
wholly owned direct subsidiary of Valvino Lamore during the relevant 2000-2002 time period.
But Wynn Resorts (Macau) S.A. never was wholly owned by ecither Valvino Lamore or
Wynn Resorts, Limited. This writ proceeding is not the proper avenue for Okada to pursue his
fishing expedition into a separate entity's books and records. In any event,

i Today, Wynn Resorts (Macau) S.A. is a subsidiary of Wynn Macau, Limited, an entity

incorporated in the Cayman Islands and traded on the Hong Kong Stock Exchange, and has been
such since the October 2009 Wynn Macau, Limited PO,
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Wynn Resorts did just that. The cfforts listed below are only those that Wynn Resorts has
undertaken since the October 2, 2012 hearing, and do not include the various, time-consuming
preservation, collection, search, review, and production process taken since Okada commenced
this writ proceeding. Wynn Resorts has acted with vigor and diligence to conduct additional
searches to locate and gather any and all responsive documents to comply with the Order. These
efforts have included, but are not limited to, the following:

e Followed up on interviews with current employees to try to identify and locate
responsive documents (commenced prior to the commencement of this writ
action);

s Requested all responsive documents from accounting department;

e Searched computer and hard documents for responsive information from
accounting and legal departments;

¢ Met with and interviewed Scott Peterson (current Senior Vice President and CFO
of Wynn Las Vegas, formerly VP of Finance for Valvino Lamore) and John
Strzemp (current CAO & EVP of Wynn Resorts, formerly CFO of Valvino) to
understand Valvino Lamore's operations during the responsive time period, to
identify and gather, review, and understand all potentially responsive documents;
to review the general ledger report of transactions over $10,000 and receivable
reports from the time period, and to identify what boxes have been located and
what may have been contained therein.

¢ Identified in storage all boxes that may contain any accounting records from the
2000 to 2002 period, and request that they be pulled from the warchouse for
review,

s Requested additional information from employees

¢« Moect with outside counsel to review all located documents.

s Continued to review all accounting boxes from storage to try to locate the back up

for all accounts receivables over $10,000 in responsive time period.
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Multiple internal meetings were held to review and understand documents from
10-12 years ago, as well as mectings with counsel to review various documents and detail further
scarches to try to identify responsive documents. In total, Wynn Resorts employees spent nearly
700 man hours on this project. Okada's comments arc nothing more than wildly false accusations,
at their core, that demonstrate a complete and utter disconnect with how Wynn Resorts operates
and conducts itself on a routine basis.

Okada's counsel sent a letter on October 22, 2012, demanding additional records, claiming
they were in response to the Court's October 2, 2012 Order, and demanded a supplemental
production within a day. (Ex. A, Ltr. dated Oct. 22, 2012 from C. McCrea to J. Pisanelli.) Okada
apparently does not understand the process associated with the gathering, review, and production
of these old records. In any event, on October 24, 2012, Wynn Resorts substantively responded
that Okada's new requests sought duplicative/redundant documents, and/or sought documents that
sought information beyond the scope of the Court's Order (i.e., overly broad). (Ex. B, Ltr. dated
Oct. 24, 2012 from J. Pisanclli to C. McCrea.) This communication was met with silence from
Okada, until he filed his motion to compel and sought an order on shortened time.

III.  DISCUSSION

A. Okada's Failure to Comply with EDCR 2.34 Has Resulted in a Waste of this
Court's Time.

Okada's motion should fail for not adhering to one of the most basic of our local rules,
EDCR 2.34, requiring partics to meet and confer in advance of filing a motion to compel. While
there was a single letter exchange, Okada's one picce of correspondence did not address many of
the arguments he presents in his Motion. Okada concedes his failure when he affirmatively states
that his October 22, 2012 letter "detail[ed] some of the most obvious deficiencies. . . ." (McCrea
Decl. q 5, attached to Okada's Mot.) He apparently thought it a better strategy to not mention the
other "deficiencies" before filing a motion.

Importantly, had Okada bothered to follow the rules, the EDCR 2.34 conference may have
resolved Okada's groundless complaint about the privilege log, and his ill-informed argument

about the confidentiality provision in the Macau law relating to tender-related communications
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and documents. It most certainly would have been the perfect opportunity to discuss
Wynn Resorts' ongoing document review effort to discover and determine if there are any other
documents that may be responsive to the Order.” It is more than apparent that Okada simply
wanted a public platform to continue his public relations campaign. On this basis alone — failure
to comply with local rules that guide practice in this Court — Okada's motion should be denied.

B. Okada's Demands for Additional Documents Must be Denied.

Rather than mischaracterize or misquote this Court's October 12, 2012 Order (as Okada
does in his Motion), Wynn Resorts relied verbatim on the Order in its search for responsive
documents. Each request is, as it must be, taken in turn.

1. Request A — "Documents from 2000-2002"
In the October 12, 2012 Order, this Court ordered Wynn Resorts to produce the following:

A. Documents from 2000 to 2002:

(1) Valvino Lamorc LLC's entertainment of Macau
government officials (which includes City Ledger Accounts, defined
as deposit accounts at Wynn Resorts utilized by directors and senior
management of the Company to avoid running afoul of the loan
prohibitions contained in the Sarbanes-Oxley Act);

(2) Contacts with Macau government officials regarding
gaming licenses; and

(3) Accounting records of cxpenditures in excess of
$10,000.

(Ex. C, Order, 2:7-13.)
Now, Okada claims Wynn Resorts failed to produce and thus secks to compel
"'[d]ocuments from 2000-2002' relating to the 'entertainment of Macau government officials. . . "

Wynn Resorts scoured its records and the records of its predecessor entity, Valvino Lamore, and

produced the single, solitary record that may be responsive, consisting of a reimbursement request

6 This ongoing review has revealed a difference between how Wynn Resorts' general ledger
1s kept today and how it was kept in the early, start-up days of Valvino Lamore. While it was
assumed that all wire transfers were included in the 2000-2002 general ledgers (because they are
today), the ongoing document/box review revealed that this was not the case. Wire transfers were
separately accounted for during the subject time period. Thus, concurrent with the filing of this
opposition, Wynn Resorts supplemented its production to include documents reflecting all
expenditures over $10,000 made by wire during the 2000-2002 time period.
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for lunch and dinner, totaling $1750.00, for an "official delegation from Macau Government"” that
apparently traveled to San Francisco in January 2002. (Ex. D, WRL-001009-10.) Okada wrongly
claims this one reimbursement was "only onc e¢xample" of an expense. . . ." Rather, it was the
only document potentially responsive to the request. Despite Okada's speculative proclamation
that "documents reflecting expenses incurred on behalf of the Macau government and gaming
officials" "almost certainly exist” (Mot., 11:6-11), they, in fact, do not. There are no other records
to produce, so there are no records to compel.

Okada also cries foul that Wynn Resorts did not produce City Ledger Accounts, which
Okada believes would reflect entertainment of government officials. (£.g., Mot., 11:10-11.)
(Okada apparently believes this to be true because he improperly used his City Ledger Account to
do so.) But, Okada ignores the language of the Order (which comes from his own brief) and
history. First, as stated immediately above, Wynn Resorts produced the only potentially
responsive document relating to the entertainment of Macau government officials. Second, the
Order expressly states that the production request "includes City Ledger Accounts, defined as
deposit accounts at Wynn Resorts utilized by directors and senior management of the Company to
avold running afoul of the loan prohibitions in the Sarbanes Oxley Act." Sarbanes Oxley was
passed and effective only as of July 31, 2002. Thus, there are no and could be no responsive
documents prior to July 31, 2002. Moreover, City Ledger Accounts were not created at
Valvino Lamore or Wynn Resorts until April 28, 2005, the opening date for the Wynn Las Vegas
property. In short, there are no 2000 to 2002 City Ledger Accounts to produce in response to this
Request. It follows that they cannot be compelled.

Okada next claims that Wynn Resorts failed to produce and thus secks to compel
"[d]ocuments from 2000-2002' relating to . . . '[a]ccounting records of expenditures in excess of
$10,000. . . ." (Mot., 4:18-19.) That said, in ncarly the next written sentence, Okada admits that
Wynn Resorts produced evidence of expenditures over $10,000 from the Valvino Lamore general
ledger as well as the general ledger of Wynn Design & Development (which was wholly owned
by Valvino Lamore at the time). (Mot., 5:2-3, 5:12.) Since the Court ordered that Okada was

entitled only to review "[a]ccounting records of expenditures in excess of $10,000," (Ex. C,
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Order 9 A(3)), Wynn Resorts 1s befuddled by Okada's outrage that Wynn Resorts did not produce
any of its accounts reccivable. It simply is not responsive to any request that this Court ordered.

Okada sheds light on his argument that the general ledgers are allegedly deficient by
claiming that Wynn Resorts "withheld sections relating to relevant expenses, payments, and
disbursements--such as gifts, charitable contributions, commissions and fees, civic support and
the like." (Mot., 5:12-15; see also id., 27-11:3 (stating definitively but without any basis that
"there are other sensitive and potentially suspect 'expenditures' that may appear elsewhere. . . such
as gifts, charitable contributions, commissions, licensing fees, business development expenses
and other expenditures made in connection with the gaming license interaction with Macau
government officials.")) But Wynn Resorts "withheld” no such documents and, for fear of being
repetitious, there are no such documents. Wynn Resorts produced its general ledger of all
expenses over $10,000, and has produced copies of all payments over $10,000 made by wires
(which were apparently then-separately maintained) in the 2000-2002 time period, as this Court
ordered. While Okada speculated and apparently hoped his fishing expedition would uncover
documents reflecting "gifts, charitable contributions, commissions and fees, civic support and the
like" paid in pursuit of a license (like Okada and Universal have done in the Philippines to obtain
a license), there are no such documents. Hence, no such documents could be produced, and there
1s nothing to compel.

Okada believes that in addition to the general ledgers, Okada is entitled to receive and
review Valvino Lamore's "cash and deposit ledgers from 2000 to 2002, copies of all bank
statcments reflecting account activities and transactions, and copics of rclevant overscas
remittance applications for wire statements." (McCrae Decl. 9 3, 5; see also Mot., 7:28-8:2.)
Okada feigns indignation as to how Wynn Resorts could possibly sce these additional documents
as being "overly burdensome." Rather simply, Okada once again ignores the language of the
Order and ignores what Wynn Resorts did produce (despite that he wants more). First, Okada

downplays the fact that Wynn Resorts produced its (and WDD's) general ledger for all amounts
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over $10,000 from 2000 to 2002 in response to A(3) in the Order.” Okada simply wants more
papcr, despite the duplicative nature of the production, and he wants more paper despite the undue
burden on the Company.® This is not in the interest of the Company; rather, it is a further waste
of the Company's time and resources with no proper purpose.
More 1mportantly, in its Fourth Supplemental Disclosure, Wynn Resorts expressly invited

Okada to request back up for any entry or entries on the general ledgers.

Wynn Resorts i1s disclosing its general ledger listing all payments

over $10,000 from 2000 to 2002, most or all of which are unlikely to

be of interest. Due to the overly burdensome task of locating and

pulling the back-up documents for cach of these entrics,

Wynn Resorts will endeavor to locate and produce the back up for

any specific entry upon request.
(Ex. E, Index of Documents attached to Wynn Resorts' Fourth Supp. Discl. as Ex. A, p. 1
n.1 & 2.) Rather than this thoughtful approach, Okada has not identified any an entry or entrics
for which he wishes to see back up documents, to the extent those old records still exist. Instead,
Okada asks for duplicative records, and, tellingly, records that provide more accounting and
financial information than this Court ordered Wynn Resorts to produce. For instance, Okada
seeks "cash and deposit ledgers,” but deposits into a bank account do not show expenditures,
which 1s what this Court ordered. In addition, Okada secks "copies of all bank statements
reflecting account activities and transactions,” but bank statements necessarily provide more
information than just expenditures over $10,000 — which is what this Court ordered. Finally,
Okada secks "copies of certain overscas remittance applications,”" but fails to identify any entry
from the general ledgers provided, as Wynn Resorts invited him to do in its Fourth Supplemental

Disclosure. Plainly, Okada sees this motion to compel as a way to obtain more information than

this Court ordered. He 1s not so entitled.

! In addition, had there been a EDCR 2.34 call, Okada may have learned that Wynn Resorts
discovered that wire transfers were scparately accounted for and that Wynn Resorts was
supplementing its production to produce documents reflecting those transfers over $10,000.

i In other words, bank records, cash ledgers, ctc., will at best reflect the exact expenditures
already identified in the general ledgers. They will not uncover any additional expenditures over
$10,000.
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Okada wide-sweepingly argues that Wynn Resorts is withholding responsive documents.
It is not. More telling, however, is Okada's statement that Wynn Resorts cannot be the arbiter of
relevance. (Mot., 8:20-24.) One ponders how a debate over relevance enters this writ proceeding.
According to Nevada statute, "relevance" means "having any tendency to make the existence of
any fact that is of consequence to the determination of the action more or less probable than it
would be without the evidence." NRS 48.015. If Okada is seeking these records to fulfill his
duties as a director rather than to improperly pursue discovery on his unclean hands defense in the
main action — a premise that Wynn Resorts strongly disbelieves — then the broader records that
Okada seeks make nothing more or less probable. They are just business records. Refocusing on
the instant motion to compel, the additional records Okada demands provide greater information
than what this Court ordered Wynn Resorts to produce via this writ proceeding. If Okada wants
to seck to discover these records in the main action, that is the proper forum for Okada to argue
rclevance. Okada scems to be having a hard time keeping his cases straight.
2. Request B — "The Macau Reimbursement Amount”’
This Court's October 12, 2012 Order also ordered Wynn Resorts to produce the following:

B. The Macau Reimbursement Amount

Expenditures incurred and amounts advanced directly or
indirectly by Stephen A. Wynn in pursuit of the development of a
casino project in Macau.
(Ex. C, Order, 2:14-16.)

For Request B, Okada claims that Wynn Resorts failed to produce "'Documents from
2000-2002' relating to . . . "[e]xpenditures incurred . . . by Stephen A. Wynn in pursuit of the
development of a casino project in Macau. . . ."" This is not true. First, Okada cannot run from
the simple fact that the term "Macau Reimbursement Amount” is a defined term in the Third
Amendment to Amended and restated Operating Agreement of Valvino Lamore, LLC." That
document expressly states "[flor purposes hercof, 'Macau Reimbursement Amount' means the
aggregate amount of all of the expenditures incurred and amounts advanced directly or indirectly

by [Stephen A.] Wynn (including for this purpose all amounts advanced by Marc D. Schorr) with

respect to the Macau Interest and the Macau Project.” (Ex. F, Third Am. & Restated Op.

11
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Agreement 9 8.)° Per the Closing Memorandum dated April 22, 2002, "[t]he Macau
Reimbursement Amount has been determined to be $824,529." (Ex. G, Closing Mcem.
at WRL-001020.) In response to this request, Wynn Resorts did, in fact, produce all responsive
documents related to the Macau Reimbursement Amount, even if Okada fails to understand them.

(Ex. H, WRL-001011-1014.) There is nothing more to produce and, thus, nothing to compel.
3. Request C — The Company's Use of the Proceeds from Aruze USA's

[April 2002] $120 Million Investment"”

Finally, this Court's October 12, 2012 Order, this Court ordered Wynn Resorts to produce
the following

C. The Company’s Use of the Proceeds from  Aruze
USA’s $120 Million Investment

(1) Expenditures greater than $10,000 from the
$120 million capital contribution of Aruze USA, Inc.;

(2) Expenditures of any amount for or on behalf of
government or gaming officials from the $120 million capital
contribution of Aruze USA, Inc.; and

(3) Documents reflecting the capital accounts of
Stephen A. Wynn, Baron Assct Fund, and Aruze USA, Inc.
from 2000 to 2002.

(Ex. C, Order, 2:17-23.)

For Request C, Okada wrongly claims that Wynn Resorts failed to produce documents
reflecting the "[e]xpenditures of any amount for or on behalf of government of gaming officials
from the $120 million capital contribution from Aruze USA. . . ." (Mot., 5:15-18.) Okada
ignores the fact that Wynn Resorts did produce its $30 million bid bond (see Ex. H,
WRL-001011-1014), which was paid to the Macau government following the April 2002 capital
contributions. But there are no other documents responsive to this request. Again, Wynn Resorts

did not make payments for or on behalf of government officials out of any funds — Aruze USA's

? Indeed, in Okada's Supplemental Submission in Support of First Amended Petition for a

Writ of Mandamus, he argues that there is no ambiguity with respect to the term "Macau
Reimbursement Amount," and expressly refers this Court to the definition in the Third Amended
Opcrating Agreement. (Okada's Supp. Submission, dated June &, 2012, 10:10-17, on file with the
Court.) This Court would not have ordered Wynn Resorts to produce more records than Okada
sought in the first instance.
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$120 million capital contribution or any others — even if this cthical practice is so inconceivable to
Okada.

Finally, while Okada wants to "track th¢ use and disbursement of' his company's
April 2002 $120 million capital contribution, it cannot be done. Wynn Resorts produced all of the
records it had related to the April 2002 capital contribution, including charts and other accounting
records. But, there was no record kept of how any specific capital contribution was spent,
including Aruze USA's April 2002 contribution. Moreover, when the October 2002 1PO
concluded (one of the major reasons for the capital call), all capital contributions were combined
since they were Company funds, and there was no monitoring or records kept of how any specific
contribution was spent. Okada sccks records that simply do not cxist. Because Aruze USA's
contribution was included in the Company's audited financials for 2002, Wynn Resorts produced
them in responsc to the Order. (See Ex. I, WRL-001054-73.) Wynn Resorts produced all that it
has responsive to Request C and "[tlhe Company's Use of the Procceds from Aruze USA's
$120 Million Investment" made in April 2002. (See id., see also Ex. J, WRL-1015-18, 1029,
1040, 1074.)

C. Okada's Request to Depose a Wynn Resorts NRCP 30(b)(6) Designee is Solely
Designed and Intended to Harass.

Okada asks for leave to depose Wynn Resorts NRCP 30(b)(6) designee and wants that
deposition "after receipt of the documents produced pursuant to [his] Motion . . . ." As explained
in detail above, Okada is not entitled to the books and records he secks via his motion to compel.
But, even if he were, there would be no legitimate reason to depose a Wynn Resorts designee
about the records in the context of this writ proceeding. Should Okada wish a NRCP 30(b)(6)
designee for his unclean hands defense, he can do so in the context of the Main Action, which,
given the fact that he failed to timely file a proposed discovery schedule, he apparently wants to

delay for some time. Okada's side show should come to an end.
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D. Okada Is Not Entitled to Review Wynn Resorts' Privileged Document, and the
Company's Privilege L.og More than Comports with Nevada Law

Okada next complains about the privilege log. (McCrea Decl. 4 4.) First, Okada never
brought his complaint to Wynn Resorts' attention. Since Okada claims that his October 22, 2012,
letter did detail[] some of the most obvious deficiencies," it is clear that the privilege log is not
too much of an issue — or is just an afterthought to pad his motion.

Second, despite Okada's claim to the contrary, Wynn Resorts' privilege log does, in fact,
comport with Nevada law; even the law Okada chooses to cite. Moreover, Wynn Resorts'
privilege log is in the exact same form and contains the exact same substance as its previous
privilege logs, which have already been reviewed and approved by this Court. (See Ex. K,
Wynn Resorts' Second Supp. Discl.) While Okada complains that the privilege log does not
provide job titles (though he does not cite authority that such information is required), all
attorncys arc clearly designated by the "Esq." suffix every single time they appear on the privilege
log. Also, many of the same names that appcar on the previous privilege logs disclosed to Okada
months ago appear in the most recent privilege log about which Okada now complains. If Okada
does not know the title of any individual listed on the privilege log that should have been raised in
a letter. Wynn Resorts would have supplied the information. Even now, however, Okada does not
indicate the specific persons for whom he wants information over and above that which Nevada
law requires.

Third, Wynn Resorts did not slap the attorney-client privilege and work product labels on
cvery communication and hope for protection. To the contrary, the attorney-client privilege was
sclectively applied to appropriate confidential communications rendering legal counsel. (Ex. E,
Privilege Log attached to Wynn Resorts' Fourth Supp. Discl. as Ex. B.) The work product
designation does not cven appear on the log. Where the attorncy client privilege or any other
privilege or protection did not apply, the documents were produced and not included on the
privilege log. Finally, where a protection other than the attorney-client privilege applied, the only
applicable protection as designated on the log. (£.g., id., WRL-PRIV0530- WRL-PRIV0606;
WRL-PRIV0642- WRL-PRIV0650; WRL-001004.)
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Finally, although Okada again argucs that he is entitled to review the Company's
privileged communications, he was wrong the first time he made this argument and he is still
wrong for all of the very same rcasons. The attorney-client privilege belongs to Wynn Resorts,
not to any individual corporate director. Montgomery v. Etreppid Tech., LLC, 548 F. Supp. 2d
1175, 1187-88 (D. Nev. 2008) (adopting the "entity theory" and concluding that management
owns the privilege). The Wynn Board has never authorized Wynn Resorts to disclose any of the
Company's attorney-client privileged books and records. Thus, Wynn Resorts has asserted and
continues to assert the attorney-client privilege with respect to certain privileged, confidential
communications and has withheld documents that may be responsive to Okada's requests on that
basis. Morcover, a corporation may block a director with interests adverse to or dissident from
the corporation from inspecting privileged documents. See id.

Given that Okada has sucd the Company to recover damages in what he has stated are in
the billions of dollars, as well as his threat to "beat Wynn Resorts," Okada unquestionably is
adverse to and a dissident director of the Company. Despite that fact that Okada is still a director,
the Company operates via an executive committee of the Board because the Board has deemed
Okada to be unsuitable pursuant to its Articles of Incorporation. Even if this Court was not
convinced by a preponderance of the evidence that Okada had an improper purpose for seeking
general books and records, this finding does not mean that Okada should be entitled to review of
the Company's privileged and otherwise protected documents. Wynn Resorts' assertion of the
attorney-client privilege is thus proper, as this Court has previously recognized in this very

. 10
proceeding.

10 In his Motion, Okada also makes an argument concerning a statutory confidentiality
obligation relating to tender-related document and communications between Mr. Wynn,
Wynn Resorts (Macau) S.A. and the Macau Government. In essence, Okada offers the same
arguments to access these communications deemed confidential by a Macau statute as he
proffered to try to gain access to the Company's attorney-client privileged communications. As a
dissident director and an open litigant against the Company, Okada must be treated the same
under both circumstances (i.e, as a third party). Wynn Resorts acted appropriately by disclosing
the existence of these documents on a privilege log. To the extent that this Court has any
concerns over the applicability of the Macau statute, Wynn Resorts respectfully requests an
opportunity to fully brief the issue in the ordinary course (rather than on shortened time) to give
all partics a fair opportunity to examine this issue.
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E. Okada's Request for Fees and Costs is Baseless and Must be Denied.

While cynics may not belicve that engaging in a good faith mect and confer process,
including the conference required by EDCR 2.34, is helpful, onc thing the mandated process
frequently does achieve 1s a narrowing of the issues in dispute. Because Okada failed to follow
local rules, Okada's request for fees and costs should be denied outright. Even more, just because
Okada assumes and repeatedly argues that documents of a specific type "certainly must exist,"
does not make it so. Okada's wrong assumptions do not create an entitlement to fees and costs
associated with a misplaced and confused motion to compel. If anything, the Company should be
reimbursed its fees and costs for the time and effort it has taken them to oppose Okada's Motion
and to continue to search for documents that do not exist to support a fishing expedition by a
rightfully exiled director.
1IvV.  CONCLUSION

In light of the forecgoing, Wynn Resorts requests that Okada's motion to compel and
request for lecave to conduct the deposition of a Wynn Resorts' NRCP 30(b)(6) designee

be denied. Wynn Resorts also requests that Okada's knee jerk request for fees be denied. And,

Further, Wynn Resorts is cognizant of the laws under which it operates in Macau.
Similarly, understanding that Chinese and Portuguese are the official languages of Macau,
Wynn Resorts and its subsidiaries routinely translate business records into English. The
translation of the official statute was done by the Company's translator, and is attached hereto as
Ex. L.

To be clear, the records at issuc arc unrclated to the expenditure of funds which is the
common, overriding theme of Okada's fishing expedition.
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finally, Wynn Resorts requests that this proceeding be closed since Wynn Resorts has fully and

completely complied with this Court's October 12, 2012 Order.

DATED this 7th day of November, 2012.

PISANELLI BICE PLLC

By:

/s/ James J. Pisanelli

James J. Pisanelli, Esq., Bar No. 4027
Todd L. Bice, Esq., Bar No. 4534

Debra L. Spinelli, Esq., Bar No. 9695
3883 Howard Hughes Parkway, Suite 800
Las Vegas, Nevada 89169

and

Robert L. Shapiro, Esq. (pro hac vice admitted)

GLASER WEIL FINK JACOBS HOWARD
AVCHEN & SHAPIRO, LLP

10259 Constellation Boulevard, 19th Floor

Los Angeles, CA 90067

Attorneys for Respondent Wynn Resorts, Limited
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that [ am an employce of PISANELLI BICE PLLC, and that on this

7th day of November, 2012, T caused to be served a true and correct copy of the foregoing
WYNN RESORTS, LIMITED'S OPPOSITION TO KAZUO OKADA'S MOTION TO
COMPEL AND REQUEST TO DEPOSE WYNN RESORTS' NRCP 30(B)(6)
REPRESENTATIVE ON AN ORDER SHORTENING TIME via the Court's clectronic filing

system and clectronic mail, addressed to the following individuals:

Paul R. Hejmanowski, Esq.
prhi@lionelsawver.com

Charles H. McCrea, Esq.
cmcerca@lionglsawyer.com

Steven Anderson, Esq.
sandersonilionglsawyer.com
LIONEL SAWYER & COLLINS
300 South Fourth Street, Suite 1700
Las Vegas, NV 89101

Linda Chatman Thomas, Esq.
linda.thomsen@davispolk.com

Paul M. Spagnoletti, Esq.
paul.spagnolctti@davispolk.com
Greg D. Andres, Esq.
greg.andresi@davispolk.com

DAVIS POLK & WARDWELL LLP
450 Lexington Avenue

New York, NY 10017

Howard M. Privette, Esq.
howardprivette@pauthastings.com
William F. Sullivan, Esq.
williamsullivan@paulhastings.com
John S. Durrant, Esq.
fohndurranti@paulhastings.com

PAUL HASTINGS LLP
515 South Flower Street, 25th Floor
Los Angeles, CA 90071

Attorneys for Petitioner Kazuo Okada

/s/ Kimberly Peets
An Employee of PISANELLI BICE PLLC
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LIONEL SAWYER & COLLINS

ATTORNEYS AT LAW
CHARLES H. MCCREA, JR. 1700 BANK OF AMERICA PLAZA DIRECT DIAL NUMBER:
SHARENOLOZR 300 SOUTH FOURTH STREET amcerssloneluawyer.com
LAS VEGAS, NEVADA 89101
(702) 383-8868

FAX (702) 363-8045
iscBlionelsawyer.com
www.lionalsswyer.com

October 22, 2012
BY EMAIL AND FACSIMILE
James J. Pisanelli, Esq.
PISANELLI BICE PLLC
3883 Howard Hughes Parkway, Suite 800
Las Vegas, Nevada 89169

Re: Kazuo Okada v. Wynn Resorts, Limited; Case No, A-12-654522-B

Dear Mr. Pisanelli:

The records produced by Wynn Resorts, Limited in its Fourth Supplemental Disclosure
of Documents in response to the Order on First Amended Petition for Writ of Mandamus (the
"Order") did not include the following:

1) Cash and bank deposit ledgers from 2000 through 2002;

2)  Copies of all bank statements reflecting account activities and transactions from
2000 through 2002; end

3) Copies of overseas remittance applications from 2000 through 2002 regarding the
wiring of funds between U.S and Macau, directly or indirectly, including to all
subsidiaries and affiliates of Valvino Lamore. (This would include, of course,
any wiring instructions submitted by e-mail or other means.)

We believe these records are clearly responsive to the Order and should have been
produced. As a director of Wynn Resorts, Limited, Mr. Okada believes it is important to clarify
the use of $260 million invested by Aruze in 2000 and, in particular, the $120 million invested in
2002 upon the request of Mr. Wynn for the purpose of obtaining the gaming license in Macau.
Gmmm-mmmmbmam-mzmmumm-mm

AGNO OFFICE: 1100 DANK OF AMBRICA PLAZA, 50 WEGT LIDERTY STREET » RENO, NEVADA 00301 » (777 T80-0040 « FAN (T75) 7hi.4802
CARBON CITY OAPICE! 416 BOUTH CARGOGN BTREET * CARGON CITY. NEVADA $9701 » {778) 8812115 + FAX {778} 041.2110
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LIONEL SAWYER & COLLINS
ATTORNEYS AT LAW

James J. Pisanelli, Esq.
October 22, 2012
Page 2 0of 2

Please let me know by close of business Tuesday, October 23 whether Wynn Resorts,
Limited will produce these records voluntarily. If not, we will file an appropriate motion.

Very truly yours,

Aot buel__

Charles H. McCrea, Jr.

CHMc:cm

umm-mmwumdmmMuwmmemmu-Mmu
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LIONEL SAWYER & COLLINS
ATTORNEYS AT LAW
CHARLES H. MCCREA, JR. 1700 BANK OF AMERICA PLAZA FAX (702) 383-8845
SHAREHOLOER 300 SOUTH FOURTH STREET Isc@lionetsawyer.com
DIRECT: (702) 383-8901 LAS VEGAS, NEVADA 89101 www.lionelsawyar.com
onccreaBlicnelsawyer.com —_—
(702) 383-0888
FACSIMILE TRANSMISSION
TO: James J. Pisanelli FAX NO.; 214-2101
PISANELLI & BICE
October 22, 2012

NO. PAGES: 3 (including cover)
DATE: Kazuo Okada v. Wynn Resorts, Limited
Case No. A-12-654522-B

*********************'*****
MESSAGE: Please see attached letter.

This tranamission ls confidential end Intandad only for the use of tho individuai(s) to whom It Is addressed. If the reader of this measago i
not the Intended reciplant, you ere hereby notified that any dissaminaticn, distribution o copylng of this communication Is stricty prohibited. H
yeu hava recetved (his trangmiggion (n arvor, pieaze call us Immadiataly and mall & to the ebove address. Thank you.
OAMCIRRCIORErEinPes Ovrer Shawu\Fivems s, Spmeca it
AENG OFPICE; 1100 BANK OF AMERICA PLAZA, 50 WEST LIBEATY ATREET * RENDG, NEVAOA 93901 » (773) To4-2400 - FAX (T71) TU8-0ED1
CARBON CITY OFFICE; 410 B3OVUTH CARGBON BTREET » CARBON CITY, NEVADA J0T704 » (775) 859-3195 » PAX (770) 412110
WASNINGTON. DG OFFIGE: 107 CONBTITUTION AVENVE MW, BUITE §00 * WABHINGTON, DG 10000 * (202) 7424204 « PAX (202) Fd2-4303
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B | PisaNELLI BicE

Qctober 24, 2012

JAMES 1, PISANELL)
ATTORNEY AT L.AW
702.214.2111 DIR

YIA EMAIL 702.214.2101 FaX
JPGIPISARELLIBICE.COM

Charles McCrea, Esq.

LIONEL SAWYER & COLLINS

300 South Fourth Street, Suite 1700

Las Vegas, NV 89101

Re: Wynn Resorts, Limited v. Kazuo Okada, et al., Case No. A654522

Dear Charlic:

As | indicated to you in an c¢mail yesterday. 1 had a bit ol a delay in receiving your
letter of Qctober 22, 2012, duc to a system malfunction on my end. Nonctheless, your
demand for a responsc on one day's notice was patently unrcasonable. Your failure to
provide any rcason for the short notice suggests that there was no legitimate basis for
your short notice in the first instance.

In any event, [ have now had an opportunity to review your letter and your demand for
additional records. We believe that your requests arc once again overly broad and run
afoul of Judge Gonzalez' Order. Thus, your clicnt is not entitled to the additional
documents you request. Furthermore, cach of your additional requests seck records, o
the extent they cven exist, that appear lo be redundant with the documents that
Wynn Resorts has already produced. That is, if Wynn Resorts were to expend further
resources to locate, analyze and produce records responsive to your additional requests,
it does not appear that such cfforts would result in the production of any new

information.

Wynn Resorts will continue to supplement its production as it deems appropriate, and
of coursc only in the cvent that additional rccords are uncovered that are responsive o
the requests set forth in Judge Gonzalez' Order. As it stands, Wynn Resorts has nothing
further 1o produce to you at this time.

JIP/kap

INKI HOWARD JIUGHES PARKWAY, SUITE 800 LAS VEGAS, NV ¥9169
T 702.213.2100 F 7022142101 wwiw.pisanelbibice.com
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Electronically Filed
] 10/15/2012 09:30:37 AM
.. LY
1 ORD &[ i E g
2 CLERK OF THE COURT
3
4
5
p DISTRICT COURT
CLARK COUNTY, NEVADA
7
8 | KAZUO OKADA, an individual, CASE NO. A-12-654522-B
9 Petitioner, DEPT. NO. XI
10 V. ORDER ON FIRST AMENDED
PETITION FOR WRIT OF MANDAMUS
Il | WYNN RESORTS, LIMITED, a Nevada
corporation,
12
Respondent.
13
14 Petitioner KAZUQO OKADA's First Amended Petition for Writ of Mandamus ("Petition™)
15 having come on for hearing on October 2, 2012, and good cause appearing, the Court FINDS as
16§ follows:
17 . As previously ordered on February 9, 2012, each director, as a fiduciary, has a
18 " right of inspection of that corporation’s books and records, limited by
19 reasonableness of the requests under the common law.
20 . Mr. Okada is currently and has been a director of Respondent WYNN RESORTS,
21 | LIMITED ("Wynn" or the “Company™) since its inception.
|
22 . Mr. Okada made requests to Wynn to inspect certain books and records of the
23 corporation as specified in the Petition.
24 . In Nevada, a director of a corporation has a common law right to inspect the
'fg 25 l books and records of the corporation. The corporation is required to promptly
B g § 26 honor any reasonable request of a director to inspect books and records unless the
=
g - E 27 ‘ corporation can show that the request is for an improper purpose.
- O
H 8 5 28
@ 3] H ORDER, Page 1 of 2
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5. Wynn failed to demonstrate by a preponderance of the evidence that Mr. Okada's
requests, as narrowed, are for an improper purpose.
Accordingly, it is
ORDERED that the Petition be and the same is GRANTED., And it is further
ORDERED that on or before October 16, 2012, Wynn shall produce to Mr. Okada the
following books and records:
A.  Documents from 2000-2002
(1)  Valvino Lamore LLC's entertainment of Macau government officials
(which includes City Ledger Accounts, defined as deposit accounts at Wynn Resorts utilized by
directors and senior management of the Company to avoid running afoul of the loan prohibitions
contained in the Sarbanes-Oxley Act);
(2)  Contacts with Macau government officials regarding gaming licenses; and

(3)  Accounting records of expenditures in excess of $10,000;

B. Macau Reimbursement Amount
Expenditures incurred and amounts advanced directly or indirectly by Stephen A.

Wynn in pursuit of the development of a casino project in Macau;
C. Use of Proceeds from Aruze USA's $120 Million Capital Contribution
(1)  Expenditures greater than $10,000 from the $120 million capital

contribution of Aruze USA, Inc.;
(2)  Expenditures of any amount for or on behalf of government or gaming
officials from the $120 million capital contribution of Aruze USA, Inc.; and
(3)  Documents reflecting the capital accounts of Stephen A. Wynn, Baron
Asset Fund, and Aruze USA, Inc. from 2000 to 2002.
DATED this | 2 day of October 2012.

DIi S%Tlj co% I?GE

ORDER, Page 2 of 2
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Certificate of Service

I hereby certify that on or about the date filed, I mailed a copy of the Order Scheduling
Status Check, or placed a copy in the attorney’s folder, to:

James Pisanelli, Esq. (Pisanelli Bice)

Charles H. McCrea, Jr., Esq. (Lionel Sawyer & Collins)

A

Maximilie%l*c{)
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. Electronically Filed
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CLARK COUNTY, NEVADA CLERK OF THE COURT

* x Kk Kk %

TRAN

KAZUO OKADA

Plaintiff : CASE NO. A-654522

vsS.

DEPT. NO. XTI
WYNN RESORTS LIMITED

Transcript of

Defendant Proceedings

BEFORE THE HONORABLE ELIZABETH GONZALEZ, DISTRICT COURT JUDGE

HEARING ON MOTION TO COMPEL 30(b) (6) DEPOSITION

THURSDAY, NOVEMBER 8, 2012

APPEARANCES:

FOR THE PLAINTIFF: CHARLES H. McCREA, JR., ESQ.
SAMUEL LIONEL, ESQ.

FOR THE DEFENDANT: JAMES J. PISANELLI, ESQ.

DEBRA SPINELLI, ESQ.
KIM SINATRA, ESQ.

COURT RECORDER: TRANSCRIPTION BY:

JILL HAWKINS FLORENCE HOYT
District Court Las Vegas, Nevada 89146
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Proceedings recorded by audio-visual recording,
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produced by transcription service.
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LAS VEGAS, NEVADA, THURSDAY, NOVEMBER 8, 2012, 8:40 A.M.
(Court was called to order)

THE COURT: That takes me to Okada versus Wynn,
page 16,

MR. PISANELLI: Good morning, Your Honor. James
Pisanelli and Debra Spinelli on behalf of Wynn Resorts here
with general counsel, Kim Sinatra.

MR. McCREA: Good morning, Your Honor. Charles
McCrea and Sam Lionel on behalf of Kazuo Okada.

MR. LIONEL: Good morning, Your Honor.

THE COURT: Good morning. It's your motion, Mr.
McCrea.

MR. McCREA: Your Honor, this is not the first time
we've been before you on this matter. All right. I'll cut to
the chase. We have an order from you requiring Wynn Resorts
to -- it's a writ of mandamus, actually, requiring Wynn
Resorts to produce certain specific documents. No doubt they
will come before you and tell you that they have complied with
that order. They have -- they make that representation and
they do so in a manner that is only half true. The truth is,
Your Honor, that they have determined unilaterally what they
consider responsive to your order and what 1s nonresponsive to
your order, and they have left out a huge category of records
which we believe go to the heart of the writ that this Court
has issued and are indeed responsive to that order. And those

documents are all the documents generated by Wynn Macau S.A.
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during the period 2000, 2002 prior to the time that it became
a subsidiary of what we now know as Wynn Resorts.s

Now, they claim that the documents generated through
that entity were generated as a result of Mr. Wynn's personal
interest in acquiring a gaming license in Macau and therefore
they're nonresponsive to our writ.

We believe that Wynn Resorts, who controls Wynn
Macau S.A., is the 82.5 percent shareholder of Wynn Macau
U.S.A. [sic], clearly has possession, custody, and control of
those documents and that those documents are very responsive
to our requests and should be produced.

We also believe, Your Honor, that the privilege log
that Wynn Resorts has submitted does not adequately identify
the documents that are being -- purportedly being withheld on
the grounds of attorney-client privilege. We also believe
that the attempted assertion of the privilege based on Macau
law is ineffective because they have not properly presented to
this Court what that law is in the first place; and, second,
it applies to withholding confidential documents from third
parties. Mr. Okada is not a third party. He's a director of
Wynn Resorts and should not be regarded as a third party under
that law.

Lastly, Your Honor, the attorney-client privilege
does not apply to Mr. Okada in this case, because he is a

director of Wynn Resorts, he's a current director, has been a
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director since the inception of the company, and they cannot
assert that privilege against him. The only case they cite in
support of that position is one that is completely
inapplicable here. It was by -- it was asserting the
privilege by a company against a former director who was suing
the company in his own interests. This is a totally different
proceeding. Mr. Okada is a current director. He is not suing
the company in his own interest in this proceeding. This is a
writ of mandamus proceeding where he is simply seeking access
to documents that he has a right to review and this Court has
determined that he has the right to review.

Your Honor, we would respectfully request that wWynn
Resorts be not only compelled to produce the documents that
are responsive to this Court's order, but also produce a Rule
30(b) (6) deponent that we can examine to determine what they
have done to locate and gather the documents that we believe
are responsive to this Court's order. The Court will recall
that you have already ordered the deposition of Mr. Okada. He
sat for his deposition. .We think it would be appropriate to
provide us the same courtesy with respect to insuring
compliance with this Court's order.

THE COURT: Thank you.

Mr. Pisanelli.

MR. PISANELLI: Thank you, Your Honor.

Your Honor, I think we need to start this debate
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with what we believe is the most important and indisputable
fact of this entire process, and that is simply that wWynn
Resorts does not subscribe to the same business practices that
Mr. Okada employed for his business in the Philippines. It
doesn't bribe people, it doesn't entertain government
officials, and, because it doesn‘t,'it is the reason we find
ourselves in this circumstance where Mr. Okada and his team
are chasing their tail, looking for things that don't exist.

If we filter everything through that simple fact,
that documents don't exist because we don't operate like Mr.
Okada does, then I think the folly of this entire process
starts to come into focus for all of us.

Now, before we go into the specific categories, in
particular those relating to Wynn Macau S.A., let me talk
about a striking irony of this whole process and this motion
in particular. And there are many. The one that really needs
to be pointed out the most i1s that Mr. Okada says in his
brief, his lawyers say it at this podium, he says it to the
press whenever he gets the opportunity, that he's a steward of
this company and that's the reason why he wants to dig back
through decades-0ld documents, because he wants to protect the
company .

Well, let's set aside the elephant in the room, that
this steward is sewing the company he seeks to protect for

billions of dollars. Let's just put that aside for the moment
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and look at this other irony. We have one of the most simple
yvet I would say important rules in our local rules of practice
here that is designed to govern and prohibit abusive motions
like this. &and it is simply Rule 2.34. Before you come in
and take a public platform and start talking about people
hiding documents or this information is being withheld or that
one 1is being secreted away you have an obligation to come to
your opponent and put your cards on the table. I believe Your
Honor has used that phrase before. I know I've heard other
magistrates in Federal Court use it and the discovery
commissioner here. Put your cards on the table, what it is
that you claim is wrong, and let's talk about it, because you
very well may find that you're not understanding what you have
or I may find that I'm not understanding what you want. It's
far more important, I will concede, when you're not dealing
with direct and very specific order like the one you gave
here, because discovery can be very broad and sometimes
lawyers aren't so clear in what it is they're asking for.

The point is this. If a company -- or a person like
Mr. Okada really is a steward that wants to protect Wynn
Resorts and protect himself, one would surely expect him to do
everything to protect all parties before dragging us in here
before you and have that 2.34. My position is that, had they
conducted it, we wouldn't be before you right now, we would

have explained everything Mr. McCrea claims to be confused
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about, we would have told him the 700, nearly 700 hours of
labor that Ms. Sinatra and her team employed to dig through
boxes like those QUiVX boxes up there out of dusty storerooms
and looked paper by paper by paper to find everything that
they're looking for and confirm whether it exists or it
doesn't exist. But what did I get? I got a letter saying, I
want more than what the Judge ordered and I want you to
respond by tomorrow. And he says in his motion that that
letter only set forth some of the things that he wanted, only
set forth some of the alleged deficiencies.

All right. Well, if that letter was just
introductory, then I expected a phone call, a meet and confer
and lets' put the cards on the table. And the point of it is,
without belaboring it, 1t never happened. It wasn't an
oversight. This is a team of skilled and experienced lawyers.
This motion itself has ten lawyers listed on it, on a motion
to compel. Ten. It's not an oversight that they didn't
conduct a 2.34. What it was was a calculated move designed to
give Mr. Okada and his team a public platform yet again to
complain about something that doesn't exist. It is not an
oversight for these ten lawyers on this motion not to know
that we have 2.34 obligation here in Nevada and you don't come
in with arguments for the very first time in your motion.
That's not how it works.

And for that reason alone, Your Honor, I would ask
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you to stop this motion in its tracks, tell Mr. McCrea and the
nine people standing behind him to follow the rules, have a
meeting and confer, put all his evidence on the table. For
instance, he continues to say, we don't have anything about
entertaining of government officials, there certainly must be,
there has to be something out there. Does that mean that Mr.
Okada was engaged in that type of behavior when he was sitting
with Valvino Lamore? 1Is that why he thinks it has to exist?
I need to know why he thinks something exists when we say it
doesn't. We've spent 700 hours to confirm that it doesn't,
and he says recklessly to you in this motion, it certainly
must exist and they must be hiding it. Well, let's put the
cards on the table and figure out why. Stop this motion now
in its tracks, and let's get to the heart of what we're really
talking about.

So now let's talk about these particular requests.
Let's not forget first and foremost, since what he is
complaining about today at the podium is Wynn Resorts Macau
S.A. and he says he doesn't have those documents, again that
is a reckless statement that is just simply untrue. First of
all let's put into context what this company is. Mr. Okada is
not now a steward of this company. He has not been a steward
of this company, he's never been a steward of this company.
It is a company that is not, as they have alleged, a

subsidiary that is owned no different than Wynn design and
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development; it is a company that when Resorts owns a piece of
it it's a separate and independent company.

THE COURT: Listed on the Hong Kong Exchange.

MR. PISANELLI: Yes, ma'am. That's correct.
Actually, it is Wynn Macau Limited that owns 1t, and that's
what's traded.

But the point is this. It is an independent
company. And to the extent that there were any expenditures
that would fall under your order that ultimately were expended
by Wynn Macau S.A. -- and I'm talking purely hypothetical
here, what you would find in the accounting that we did
produce is the reimbursement process whereby Wynn would have
reimbursed Wynn Macau S.A. or would have forwarded the money
in the first place. I'm talking in hypothetical, because
you're not to going to find it. Even if you were to say that
you were going to take jurisdiction over Wynn Macau S.A. and
bring it in here and we want to do a complete accounting,
you're not going to find anything in addition that we didn't
produce already. That's the point of Mr. Okada and his team
chasing its tail. It already has everything that you said it
was entitled to get. No matter where the money actually went
out, whether it be by check or wire, or where the money
actually originated, they wanted to know all expenditures over
$10,000. And they have it.

what they have, Your Honor, is we gave them a
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general ledger and we said, here it is, here's every single
expenditure over $10,000 as Your Honor ordered. Now, we
didn't think they were going to be very interested in them,
because they don't reflect business practices that Mr. Okada
thinks must exist because he employs them. So, rather than go
through these dusty o0ld boxes in another multihundred-hour
exercise of dragging up backup documentation for all of them
that don't mean anything to this case or to his so-called
stewardship, we invited Mr. Okada's team to tell us; anything
on here you want in backup, let us know, we'll go back into
those warehouses. And we were met with silence. With the
exception of this letter, we were met with silence. They
didn't ask for one piece of backup for the entire thing.

Now, I will admit to Your Honor we did make an
assumption that was untrue. We believed that the general
ledger, as it does today, would reflect all checks that went
out and wires. When we were in the boxes going through the
documents we realized the wires were not matching up with the
general ledger, and so we went through the bank accounts and
pulled out all of the wires and gave them that supplemental
production. I would have liked to have done it originally,
but there's I believe no harm, no foul. They do have all of
the expenditures is the point, and they haven't asked for one
backup from any of it. And the reason why is because there's

nothing interesting in there. It looks like a company

10
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operating in the ordinary course within the bounds of the law,
trying to start a company.

Remember also, as it relates to Wynn Macau S.A. that
it wasn't formed until October 17th, 2001, and so we are, you
know, approaching the end of the so-called window, or at least
limiting this window of when they think they're going to find
the smoking guns of when government officials were being
entertained.

Now, they also make some noise about the city ledger
accounts. Remember, this is the mechanism Mr. Okada used to
provide gifts, money, et cetera, to the Philippine gaming
officials. He used a city ledger account that he had in
Macau. And so now he says, if I did it, all of Wynn Macau
must have done it, so I want to see everyone's city ledger
account to see if they were entertaining government officials
just like I was. That's his argument to Your Honor. And he
defines the city ledger account, and Your Honor adopted his
definition, as the accounts used to avoid running afoul of
Sarbanes Oxley. Now, we all know that Sarbanes Oxley was not
enacted until July 31st, 2002, and so he complains that, well,
how come you didn't give me anything. Well, by his own
definition the most we could have been talking about was about
five months left of the actual window that we're talking
about. Now throw in the fact that the city ledger accounts

weren't even created until the property opened in 2005 and you
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now can start to see why Mr. Okada is chasing his tail looking
for something that doesn't exist.

THE COURT: Can I ask you a question about boxes.

MR. PISANELLI: Of course.

THE COURT: I know Ms. Sinatra and her team are
working hard, but you indicated in your briefing that there
were some additional boxes that people --

MR. PISANELLI: Yes.

THE COURT: -- were still going through. Tell me
what the status of that is.

MR. PISANELLI: What we did is went through all of
the boxes and all of the electronic information we could,
gathered that first. And by the boxes I mean the boxes that
were labelled and suggested to us that this is where the
finances lie. Rather than stop there with comfort that we
found it all, Ms. Sinatra has directed her team, let's look at
every single piece of paper we have in those boxes. And so
we're probably going through marketing materials, all kinds of
things you could probably guess that have nothing to do with
this. But we want complete confidence and comfort. Well,
this is inspired in part by the wire issue, when we found out
that we did miss something on the wires. So she made sure
that we're going to go through and we're not going to miss a
piece of paper that our human eyes haven't looked at. And

that's probably another two weeks where every single dusty
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document from a decade ago will have been reviewed.

THE COURT: Okay.

MR, PISANELLI: But we don't expect, Your Honor --
to be fair to everyone, we don't expect that there will be a
supplemental production. We think we had the finance records
in the first place.

THE COURT: Okay. Let me ask another question.

MR. PISANELLI: Yes.

THE COURT: On your privilege log there are a number
of entries that relate to the Macau confidentiality on the
bidding process --

MR. PISANELLI: Yes.

THE COURT: -- for the licensing.

MR. PISANELLI: Right.

THE COURT: Is it your position that even though Mr.
Okada was at the time a director he cannot review that
information?

MR. PISANELLI: It 1s our position, Your Honor, both
because at the time of the bidding process and as we stand now
this confidentiality obligation is something owed and held no
different than a privilege by the company. It is the company
in the first instance. And I can't tell you that Mr. Okada
ever had access to those records. He hasn't told you that he
has ever had access to those records. And certainly now as a

litigant us against us for billions of dollars who 1is
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personally boasting about trying to inspire investigations

about us, boasting about trying to beat the company, we can't

see that there's any legitimate debate whatsoever that he is a

dissident as it relates to privileges and confidentiality
obligations that we owe to this government and others.

I'm about to be corrected by the brain trust.

And I am told, by the way, that he was not a
director at the time of the bidding. So that answers your
question even more directly. He was an investor.

THE COURT: Thank vyou.

MR. PISANELLI: Okay. So, Your Honor, really the
remainder of what I'm going to tell you is in our papers, and
that is that there's nothing being withheld, there is nothing
that we are secreting away, there is nothing about our
privilege log that is any different than the privilege log
you've seen in this case and approved, and nothing about the
privilege log that's different from any other privilege log
that we ever create in any case. We believe it complies
perfectly with the law. And Mr. Okada's claim, both with
these confidentiality obligations under the Macau -- the law,
by the way, is referred to as the Judicial System for
Operating Games of Fortune in Casinos -- and for the
privileges, for him to say because he was an investor as it
relates to the confidential informations and because he was

and is technically a director, that he gets access to our
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privileged information, to stand here in this courtroom as a
litigant against the company and saying, I still get to go
into their war room, so to speak, and see their confidences,
really is a silly proposition. He is an adversary to this
company, he has declared himself to be, and he has acted like
an adversary. Remember, in his deposition he said he doesn't
fulfill any fiduciary obligations. The reason why, because we
are in litigation. But he now wants to see the confidential
information, the privilege information. Not to be too
dramatic on the slippery slope, but where would that end?

Does he get to see and know what I say to Ms. Sinatra? Does
he get to see what our team strategizes about in this case and
in the main case? Of course he doesn't. He's not on that
inside circle, he's not governing the company, he really is
not a steward. It is a sham to tell you that he is. &an
executive committee is running this company, and he openly
declares he's not part of the executive committee and he 1is
doing nothing to help steward this company anywhere except
into litigation.

So if Your Honor has any questions on the categories
that we've set forth in our brief, I'll certainly answer them
for you. But the point is there's nothing left to produce.
This 30(b) (6) deposition is harassing. He has not come forth
with any reason for you to suspect that we've done anything

but work from day one, from the day Ms. Sinatra told you she
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would be ready in 10 days and I kind of gave her a look, from
that day, not even the next day, from that day we started
complying with your order, and we have given them everything
that you said they're entitled to. They don't get additional
bank records that have all kinds of information that's in
there, they don't get accounts receivable, because we're
talking about expenditures, not payments coming in, they don't
get redundant old dusty papers that tell you exactly what's on
the general ledger they already have. If there's something
suspicious, tell us, and we'll get you the backup. The fact
of the matter is you saw it, there was one production on
entertainment, a Macau delegation in San Francisco, we paid
S1700 for dinner and lunch and that was it, and Mr. Okada
cannot believe that this company operates in the bounds of the
law. That's the simple fact, and he should -- this matter
should come to an end.

THE COURT: Thank you.

MR. PISANELLI: Thank you.

THE COURT: Mr. McCrea.

MR. McCREA: Your Honor, it's very difficult for me
to controvert Mr. Pigsanelli when he stands up here and he
tells you that, we have produced everything that is responsive
to this Court's order. Well, I'm sure that Mr. Pisanelli
believes that. He's probably been told that by people in his

organization and people in the Wynn Resorts organization, that
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they have done this and that and whatever they think they're
required to do to respond to this Court's order. But we have
nothing in this record before you in the form of declarations
or affidavits or anything other than attorney argument that
says that they have fully complied.

And the letter that they wrote me on October 24th is
what prompted this motion. And in that letter it was very
clear that they had not reviewed all of the documents that
were responsive to this Court's order. In that letter they
say, "If Wynn Resorts were to expend further resources to
locate, analyze, produce records responsive to your additional
requests, it does not appear that such efforts would resort
[sic] in the production of any new information." That is a
clear statement that they have not reviewed all the documents
that are responsive to our request and they have made the
unilateral determination that they don't need to because all
they're going to do is dig up what they think is redundant
information or information that isn't relevant to the requests
that we're making.

Your Honor, I can't really factually respond to Mr.
Pisanelli's representations without having the opportunity to
depose people who have actual custody and control of these
documents and determine what they have done to locate these
documents, review them, and determine what is responsive to

this Court's order. And we would request, Your Honor, that we
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at least be provided that opportunity to check the compliance
of Wynn resorts with this Court's order.

THE COURT: Thank you, Mr. McCrea.

This action is a very limited type of action. It
was a writ proceeding by a director against the company upon
whose board he serves for additional information to assist him
in doing his duties. The issue that has been presented here
today goes into some of the companion cases, which are the
litigation between the parties.

While I certainly agree with Mr. McCrea that there
is some additional documentation that may be -- may exist in
going through the boxes that are continued to be reviewed, and
there may be some documentation that you need to review that
reflects the backup information on the general ledgers, in
large part 1t appears there has been compliance with my order.

So for that reason I am going to deny the motion to
compel with the understanding that Wynn will finish the review
of the paper boxes that they are currently reviewing, and,
second, that there will be a backup provided for any general
ledger entries with which Mr. Okada has questions.

The Wynn Macau S.A. 1s a separate entity. While it
1s certainly controlled by the -- in large part by the
defendant, it is traded on a separate exchange. 2aAnd I am not
going to go into the Macau law at this point related to the

bidding process and secrecy related to that for the Macau
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entity -- or -- yeah, the Macau entity.

Do you have any questions, Mr. McCrea?

MR. McCREA: No, Your Honor,.

THE COURT: Mr. Pisanelli.

MR. PISANELLI: Yes, ma'am.

THE COURT: So we're going to continue to provide
any requested information on backup items on the general
ledger, and we're going to finish our document review.

MR. PISANELLI: Will do.

THE COURT: Okay?

MR. PISANELLI: Thank you, Your Honor.

THE PROCEEDINGS CONCLUDED AT 9:07 A.M.

* % * * %
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CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-
ENTITLED MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

FLORENCE HOYT
Las Vegas, Nevada 89146

Fbran i ey 11/9/12

FLORENCE HOYT, TRANSCRIBER DATE
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i COUNTERCLAIM

2 FURISDICTION AND VENUE
3 l. Counterdefendants Wynn Resorts, Limited (“*Wynn Resorts” or the “Company™),

4 || Stephen A, Wynn {“Mr. Wynn” or “Steve Wynn™), Kimmarie Sinatra, Linda Chen, Ray R. Irani,

Russell Goldsmith, Robert 1. Miller, John A, Moran, Mare 13, Schow, Alvin V. Shoemaker, D.

)

6 § Boonc Waysan, Elaine P, Wynn, and Allan Zeman (collectively, “Wynn Parties”) have each

=

individually and in concert with one another, caused the acts and events alleged herein within the

8 || State of Nevada and all are subject to the jurisdiction of this Court. Venue is also proper in this
9 i Court.

10 2 This matter 1s properly designated as a business court matter and assigned fo the

11 {| Business Docket under EDCR 1.601(a) as the clains alleged herein arise from busiess torts.

12 NATURE OF THE ACTION
13 | 3. Plaintiff and Counterdefendant Wynn Resorts initiated this litigation on the same

14 || night it claims to have forcibly purchased {£e., *redeemed™) nearly 20% ot its own conunon stock
15 % held by s fargest sharcholder, Counterclaimant Aruze USA, Inc. (“Aruze 1JSA™), Wynn Resorts
16 § understood that, as soon as it became known that it was doing this, Aruze USA would sue Wynn
17 i Resorts and the Wynn Directors. Y Wynn Resorts had undertaken the redemption in the dead of
I8 pight through a rushed and secretive process,

19y 4, Among other things, Wymn Resorts purported to redeem the shares at a flat 30%
20 E: discount to the most recent market price, Aruze USA’S tnterests, valued by the market af more
21 § than $2.7 billion and by Wynn Resorts at'$2,9 billion three weeks priot to the redemption, would
22} be forcibly purchased it exchange for a non-transferable promissory note to pay approgimately
23 I $1.9 billion in a single “balloon payment” 10 years from now, So Wynn Resoris raced to courd,

24 | electronicelly filing @ complamt at 2114 am. ona Sunday morning — even before giving notice to

26 |1 T he Wynn Resorts” Board ﬂt ﬂ}mctms {the “Board™), other than Kazoo Okada ("Kazuo Olkada™
¥ and “Mr, Okada™), were Steve Wynn, Linda Chen, Russell Go fdamith, Ray R. {rani, Robert J.

27§ Miller, John A. Moran, Mare D. Schorx, Alvin V, Shoemaker, Boone Waysan_ Elame P, Wynn,
and Allan Zeman (collectively, the “Wynn Dir ,eatc::r_s”} during the events underlyving the claims

FA T N
voneam w1 raised in this Counterclaim.
ROCKIYS LLP 9
ATTORMEV AT LAW ) ' ‘ . o
B DEFENDANTS” THIRD AMENDED COUNTERCLAIM
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Arnze USA of the purported redenption. Wynn Resorts apparently thought that ifs position as

| the named “plaintiff” would help obfuscate the issues and distract the court from the claims of

wrongdoing sure to be filed against it by Aruze USA and Counterclaimant Umiversal
Entertainment Corporation (“Universal™ and collectively with Aruze USA, “Counterclaimants™),
Wynn Resorts® eynical tactics are unavailing. Based on the facts and the law, it is clear that it &
Counterclaimants who have been grieveusly damaged in this case, and any suggestion to the
contrary is entively without credibility.

3, This Counterclaim arises beeause this purported redemption would: (g} violate the
express terms of agreements between Mr, Wynn, Elaine Wynn and Aruze USAL (b) allow
Mr. Wynn and others to profit unjustly from their illegal acts and a process that was corrupt and
unfair; and (¢} subject Aruze USA to an unconscionably punitive remedy based on an unprover
pretext,

6, To be clear at the oulsel, Aruze USA disputes that any redemption has ocourred.

Among other things, even if the redemption provision in the Company’s Second Amended

| Articles of Incorporation (“Articles of Incorporation”) was legally enforceable (which it is not),

Aruze USA’s stock has never been subject to the redemption provision i the Company’s Articles

| of Incorporation, becatise Aruze USA entered into 2 Stockholders Agreement before the Articles

of Ingorporation were amended and filed, which preclude any redemption of Aruze 1] SA’s stock,

Specifically, Mr. W yma,(:f;svemntad that Aruze USA shall be the “record and Beneficial owner™
of its common shares in Wynn Resorts and “shall have the sofe poser of disposition {and] sole
peower of conversion...” of the shares “with no material imitations, goahification or resirictions
on such rights,...” {Emphasis added.}) Aruze USA and Mr, Wynn entered into the Stockhelders
A greement before Mr. Wynn unilaterally amended the Articles of lncorporation of Wynt Resorts
to provide a discretionary right to redeem sharcholders’ stock. Elaine Wynn later became a party
to the Stockhokders Agreement and Hkewise covenanted that Aruze USA shall have the *sole
power of disposition [and] sole power of conversion” of its shares it Wynn Resorts, Aruze USA

never agreed in writing to the redemption vights in the Articles of Incorporation, as would be

3
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| required to amend the “sole powers of disposition” set forth in the Stockholders Agreement. The

tight of redemption thus does not apply to Aruze USA’s shares,

7. Moreover, even if the Articles of Incorporation sllowed the redemption of Aruze
LISA’s interests in Wyun Resorts {which they do not), Steve Wynn and Elaine Wynn are not
excused from breaching the express terms of the Stockholders Agreement by voting forthe
redemption in violation of Aruze USA’s “sole right of disposition and sole right of conversion”
and ave Hable for all damages caused by their breach. Likewise, by voting in favor ofand giving
effect to the redemption of Aruze USA’s shares, Wynn Resorts and the other individual directors
of Wynn Resorts tortiously interfered with the Sto ckholders Agreement and are therehy fiable for
all damages proximately caused by their interference, including for any losses incurred by Aruze
USA g3 a result of the unprocedented $1 billion discount Wynn Resorts purported to apply to
Arnze USA's shares.

8. The redemption of Aruze UBA's shares is aleo invalid and unlawiul because there

was no legitimate factual or legal baats to invoke the redemption provision in this case. Wynn

Resorts undertook a secret investigation, hiding the subjects of the investigation from Aruze USA

| by erronecusly invoking attorney-client priviloge and confidentiality, even atter Wynn Resorts

had leaked a “report” of the in:xfies_tigation' to the Wall Street Jowrnal, Wynn Resorts refused
Aruze USA any reasonable opportunity to respond prior to redeeming Aruze USA’s interests,
despite priov written promises to do so. 1 Wynn Resorts had provided the opportunity, it would
be clear why rederption is unwarranted,

&, The Wynn Directors breached their fiduciary duties to Wynn Resorts and to Aruze
USA in not undertaking a thorough, independent, aud objective examination of the law, facts, and
evidence before purporting to usurp the role of the gaming authorities it finding Aruze USA
“ynsuitable.” Similarly, they breached their duties by then voting for a wholly unnecessary and
improper “redemption” on uoconscionable torms, As a result, the Wynn Directors cannot rely on
the “business judgment rule,” as they did not act in a fully informed, good faith, and independent

manner, and theit actions are both contrary to the law and not ohjectively reasonable.
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10, Mr. Wynn, Kimmarie Sinatra and Wynn Resoits fater used the secret and one-
sided investigative repuort to try and extort Aruze USA into selling its approximately §3 billion
stake in Wynn Resorts to Mr, Wynn at a significant discount.

11.  Inaddition to the Tack of any legal basis for Wynn Resorts’ actions, Armze USA
sues because Wynn Resorts, for all its accomplishments, is not @ corporation in any ordinary
sense. Rather, Wynn Resorts” flamboyant Chairman, Mr. Wynn, has run Wynn Resorts as a
personal business, packing the Board with friends who do his personal bidding, and paying key
executives exorbitant anounts for their loyalty.

12.  The wrongful acts complained of here cannot be countenanced, and the purported
taking of Aruze USA's property cannot stand.

PARTIES

13.  Counterchimant Araze USA is a company organized and existing under the laws
of the State of Nevada and s a wholly-owned subsidiary of Universal, Aruze USA has its
principal place of business in Las Vegas, Nevada, Aruze USA has been found suilable by the

Nevada Gaming Commisgion a8 a stockholder of Wyan Resorts, Aruze USA owns 24,549,222

~

- shaves or 19.66% of the total outstanding siock of Wynn Resorts, making it the largest single

owner of Wynn Resorts” stock,
4. Counterclaimant Universal (§k/a Araze Corp.) is-a corporation organized and
existing under the laws of Japan. Universal manufactures and sells pachiskut and pachinko

machines. Universal iz registered with the Nevada Gaming Commission, and has been deemed
Bk :

' suitable by the Nevada Gaming Commission s a 100% shareholder of Aruze USA. Mr. Okada is

the Chairman ot the Board of Universal,
15. Counterdefendant Wynn Resorts is a corporation organized and existing under the
laws of the State of Nevada with its priveipal place of business in Las Vegas, Nevada, Wynn

Resorts” stock is publicly traded on NASDAGQ under the ticker symbol “WY NN

5
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i, Counterdefendant Steve Wynn is the Chairman of the Board and Cluef Executive
Offioer of Wynn Resorts and is a resident of Nevada, Mr. Wynn owns 10,026,708 shares of the
comnon stock of Wynn Resorts.”

17.  Counterdefendant Kimmarie Sinatra is the General Counsel, Secretary, and a
Senior Vice President of Wynn Resorts and, on information and belef] is a resident of Nevada,
Ms. Sinatra owns 40,887 shares of the comnion stock of Wyim Resorts,

18. Counterdefendant Elaine P, Wynn is a director of Wynn Resorts and, on

information and belief, is a resident of Nevada, Elaine Wynn 1s Mr. Wynn’s ex-spouse. Elaine

- Wyt owns 9;?42, 150 shaves of the common stock of Wynn Resorts.

19, Comnterdefendant Linda Chen was a director of Wynn Resorts and, on information

| and belief is a resident of Macau., Ms. Chen owns 265,000 shares of the common stock of Wynn

Resorts, Ms. Chen stepped down as a director of Wynn Resorts on December 13, 2012,

20, Counterdefandant Ray R. Irani is a director of Wynn Resorts and, on information

and belief, is a resident of California. My, Irani owus 18,000 shares of the comimon stock of

‘Wynn Resorts,

21, Counterdefendant Russell Goldsmith was a divector of Wynn Resorts and, on
information and helief, is a resident of Califiwnia. My, Goldsraith owns 40,000 shares of the
conution stock of Wynn Resorts. Mr. Goldsmith stepped down as a director of Wynn Resorts on
December 13, 2012,

22, Counterdefendant Robert J. Miller is a director and Chair of the Gaming
Compliance Commitiee of Wynn Resorts and_; on information and belief, is a resident of Nevada.
My, Miller owns 20,500 shares of the common stock of Wynn Resorts,

23, Counterdefendant John A, Moran is a divector of Wynn Resorts and, on
information and helief, is a resident of Florida, Mr. Moran owns 190,500 shares of the common

stock of Wynn Resorts.

¢ All veforences to the nuinber of shares owned by Counterdefondants ave as of March 1, 2012, as
disclosed in Wynn Resorts” Schedule 144 Proxy Statemient, filed with the SBC on March 7,
2012, | |

6
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1 24, Counterdefendant Mare D, Schory was a divector and Chief Operating Officer of

3

5; Wynn Resorts and, on information and belisf] is a resident of Mevada, Mr, Schorr owns 250,000
3 § shares of the common stock of Wynn Resorts. My, Scharr stepped down as a direstor of Wynn
4 # Resorts on December 13, 2012
§ | 25, Counterdefendant Alvin V. Shoemaker is a director of Wynn Resorts and, on
6 |l information and helief, is a resident of New Jersey. Mr. Shoemaker owns 40,500 shares of the
7 common stock of Wynn Resorts,

] 26, Counterdefendant I3 Boone Waysg-ﬁ is a director of Wynn Resorts and, on

9 | information and belief is a resident of Maryland., Mr. Wayson owns 90,500 shares ofthe
10 || common stock of Wynn Resorts,
H 27.  Counterdefendant Allan Zeman was a divector of Wynn Resorts and, on
12 § information and belief, is a resident of Macau. Mr. Zeman owns 30,500 shares of the conunon
13 | stockof Wynn Resorls, Mr. Zeman stepped down as a director of Wynn Resorts on December

14 1 13,2012 |
GEMERAL ALLEGATIONS

16 | 1L KAZUO OKADA AND STEVE WYNN LAUNCH WYNN RESORTS

17 A, Turned Out By Mirage Resorts, Seve Wynn Turans to Kazue Okada to
8|l Finance the New Wynn Project
19 & 28, Mr. Wynn has a long history of involvement in Las Vegas as a casino operator.

20§ As Las Vegas changed, Mr. Wynn sooght to present himself as a representative o {fthe new

21§ “corporate” Las Vegas. Mr. Wynn developed Mirage Resorts, Ine., a casino conglomerate that
22 | owhed and operated the Mirage, Treasure Island, and Bellagio. On May 31, 2000, MGM Grand
23 || Inc. completed a merger with Mirage Resorts, Inc. In June 2000, afler s bruising boardroom

24 || battle, which centered on allegations that Mr. Wynn misappropriated company fonds, MGM

25 é Grand, Inc. ousted Mr, Wy as Chief Executive Officer of Mirage Resorts, Inc,

26 29, Humiliated by his public ouster, My, Wyun was anxious to re-enter the casino
27 || business and rebuild his reputation and standing in Las Vegas. He purchased the old Desert Inn

28 || casino and had plans to build a new casinp on the site -~ i was to be a monument to himself,
Morean, Laws &
BOCKRG LLP 7
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1| called *Wynn.” But Mr. Wynn lacked the capital to find the development of the casino, so he

2 I undertook an extensive search for investors, Having recently been forced out of Mirage Resorts,
3 i Inc., hiowever, he was shunned by other sources of capital; Mr. Wynn sventually called on

4 {| Universal, Aruze USA, and Mr. Okada to become the means for Mr. Wyna to gel back on his

5 |1 feet,
6 30, Mr. Okada was and is a highly successtul Japaniess entropreneur and himself g

7 I pioneer in the gaming industry, After leaving high school, Mr, Okada attended an electronics

8 || trade school. In 1969, Mr, Okada founded Universal Lease Co, Ltd,, which is now Universal.

O || hr. Okada became a leader in the businesses of pachinko. In addition, Mr, Okada founded a

10§ company that ereated one of the first video poker machines. In fuct, Mr. Wynn originally met

11 || Mr. Okada when one of Mr, Okada’s affiliated companies, Aruze Gaming Americya, was selling
12 | electromic paming machines m Nevada,

13 | 31,  Beginning in October 2000, Mr. Wynn used a Nevada limited liability company
14 § ecalled Valvino Lamore, LLC (*Valvine”) as the holding cntity for his new Desert Inn casino

15 | project. After in-person discnssions between Mr. Wynn and Mr. Okada, Aruze USA made a

16 || contribution of $260 million in cash to Valvine inexchange for 50% of the membership interests
17 4 in Valvine effective October 3, 2000, This contribution wag the sced capital that allowed for the
{8 || developnient of what is now Wynn Resorts. Valving is referred to by Wynn Resorts as Wynn

19 | Resoris” “predecessor.”

20 32, In April 2002, Aruze USA made two additional contributions totaling $120 million
21 & to Valvino, Mr. Wynn told Mr, Okada that $30 million was related te Macau, but Mr. Wynn did
22 |l not explain to Mr. Okada ow Mr, Wynn actually spent the woney, Serious guestions now exist
23 {| about how My, Wynn used the money and whether Mr. Wynn used the timds for his personal

24 {| benefit and/or tor other inappropriate purposes. There are alse serious guestions about the use of
25 1 the other $90 million Aruze USA contributed.

27
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B. The Stockholders Apreement

33, 2002, all three owners of LLC interests in Valvine — Mr. Wynn, Aruze USA,
and Baron Asset Fund® — understood that the Wynn organization was planning to go public as
Wynn Resorts. This vequired a series of ,legai'giﬁps'by which the owners’ interests in Valvino
were converted into shares of a newly formed corporation, “Wynn Resorts, Limited,” that could
then sell additional shaves to the public.

34, On April 11, 2002, prior to the filing of the Articles af Incorporation for Wynn
Resorts, Mr. Wynn, Aruze USA, and Baron Asset Fund entered itito the Stockholders Agreement,
which impoged certain restrictions on the sale of the stock they were to vecebve in “NewCo,” the
entity that would become Wynn Resorts. As deseribed in Wynn Resorts’ prospectus, dated

October 29, 2002, “the stockholders agreement establishes various rights among Mt Wynn,

- Aruze USA and Baron Asset Fund with respect to the ownership and management of Wynn

Resorts,”
35, Notably, the parties to the Stockholders Agresment stated that the terms of that

agreentent were a condition of transforring their LLC interests in Valvine to Wynn Resorts, The

Stockholders Agreement stated “as a condition to their willingness to form [Wynn Resosts], cither

' through the contribution of their interests in the LLE or through a different technigue, the

Stockholders are willing to agree to the matters set forth” in the Stockholders Agreement,

34, Under the Stockholders Agreement, Steve Wyng, Baron Asset Fund, and Aruze
USA each warranted and covenanted that “[the Stockholder shali be the record and Benelicial
Orwner of all of the Shares” of Wynn Resorts” common stock, and “chall have the sede power of
dispositien {and] sele power of conversion...” of the shares “with no material limitations,
qualification or restrictions on wuch rights,,.." except as provided for under applicable securities
laws and the agreenent, (Emphasis added.) The Stockholders Agreement “may not be amended,

changed, supplemented, waived or otherwise modified oy terminated, except upon the execution

P Baron Asset Fund is a Massachusetis busingss trust comprised of a series of funds. It became a
member of Valvine pursuant to the First Amendment to Amended and Restated Operating
Agreement of Valvine Lamore, LLC, dated April 16, 2001,

9
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information and helief,

and delivery of a writfen agreoment executed by the parties. ... As deseribed in further detail
below, Elaine Wynn made this same covenant to Aruze USA when she became a patty to the
Amended and Restated Stockholders Agreement in 2010,

37, Wynn Resorts publicly acknowledged the impact of the Stockholders Agreement
on the Company and the sharcholders, The Wyin Resorts share certificates issued to Aruze USA

on September 24, 2002, bear the following express, written legend, in bold and all caps: “THE

SHARES REPRESENTED BY THIS CERTIFICATE ARE SURJECT TO THE TERMS

AND CONDITIONS OF A STOCKHOLDERS AGREEMENT DATED AS OF APRIL 11,

2002..." Additionally, in a Form 8-1/A filed with the SEC on October 7, 2002, Wynn Resorts
disclosed that the Stockholders Agreement established “restrictions on the iransfor of the shares

| of Wynn Resorts” common stock owned by the parties to the stockholders agreement.” In this

way, Wynn Resorts — and all ether stockholders — were aware that there were limitations written
in the Stockholders Agrecment on the transferability of the Wynn Resorts” stock held by Aruze
USA.

38, The Stockholders Agreement removed Araze USA from the purview of later-

| adopted redemption provisions in Wynn Resorls” Articles of Incorporation, as confirmed by, on

added to the Articles of Incorporation,

39, In addition to restricting the power of disposition and conversion of all stock
distributed pursuant to the Stockholders Agreement, the Stockbolders Agreoment also contained a
voting agreement, granting Mr. Wynn the right to nominate a bare majority of directors, and
Artize USA the right to sominate all remaining directors. Each Stockholder covenanted to vote
all of their shares in favor of the divectors nominated by Mr. Wynn and Aruze USA. Pursuant to
this voting agresment, Aruze USA repeatedly tried over the years {0 nominate divectors to the
Board of Directors of Wynn Resorts. Hach time, My, Wy refused to endorse and vote his
shares in favor of Aruze LINA's pm-p(}sed divectors, instead nominating all of the directors himselt
to ensure gnd perpetuate his complete control of the Board,

10
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£, Finally, the Stockholders Agreement gave My, Wyna the powey of attorney to
sign all documentation necessary fo transfer Arwse USA%s LLC Intevesisin
Valvino to Wynn Resorts in exchange for Wynn Resorts® stock, and therehy
created a fduciary duty as between My, Wynn snd Aruze USA. Wynn.
Resorts’ Original Articles of Incorporation

39, OnJune 3, 2002, Mr, Wynn, on bebalf of Wynn Resorts, caused the filing of the

- Company’s initial Articles of Tneorporation. Those Articles of Incorporation did not include any

provision establishing Wynn Resorts’ purported right to redeern shares held by “Unsuitable

| Person{s].”

40.  Echoing a false sigtement made in a Febraary 19, 2012 Wynn Resorts press
release, Matt Maddox, Wynn Resorts® Chief Financial Officer aud Treasurer, erroneously stated

inn a conference call with investors on February 21, 2012, that the redemption provision in the

- Articles of Incorporation had “been there since the Company’s nception.”

[N The Contribution Agreement

41,  Before Wynn Resorts could go public, ihe LLC interests n Valvino held by
Mr. Wynn, Araze USA, and Baron Asset Fund had 1o be transferved to the new Wynn Resorts
entity. This was no small matter. By this point, Aruze USA had contributed some $380 million
in exchange for its LLC interests in Valvino,

42, On June 10, 2002, Mr.i_Wym}, Aruze USA, Baron Asset Fund, Wynn Resorts and

| the Kenneth B. Wynn Family Trust entered into the Contribution Agreament (the “Contribution

| Agreement™), by which they agreed to contribute all of the Valvino membership intercsts to

Wynn Resorts in exchange for the capital stock of Wynn Resorts, The Wynn Resorts’ stock
acquired by Aruze USA was subject to the provisions of the Stockholders Agreement.

43, Wynn Resorts further agreed that the existing restrictions could be altered only
with Aruze USA’s express written consent. The Contribution Agreement stated: “This
Agrecment way not be modified or amended except by an instrument in writing signed by the

corporation and all of the Holders.” (Emphasis added).
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Coatribution Agreement was et by July 9, 2002, Nevertheless, Mr, Wynn's delay meant that,
g ¥ Uiy : ¥ Y :

' although he had already received Aruze USAs commitment via the Contribution Agreement and

Arure USA’s expense. Through this deliberate delay, and the intervening acts taken by

K. After Securing Aruze USA’s Contribution, Steve Wynn Unilaterally Amends

the Articles of Incorparation

44, After entering into the Contribution Agreement, but before transforring the LLC
interests in Valvino, Mr. Wynn unilaterally changed Wynn Resorts” Articles of Incorporation to
include a restriction that purportedly allows Wynn Resorts to “redeem” stock held by Wynn
Resorts’ stockholders, At this time, My, Wynn was the sole stockholder and divector of Wynn
Resorts. It was not until 2012, however, that Mr. Wynn and Wynn Resorts attempted to apply
this redemption restriction to Aruze USA’s shares, even though the Stockholders Agreement
precluded Wynn Resorts from onilaterally adding restrictions to the shares.

45.  Under the Stockdholders Agreement, Mr, Wynn had power of attorney to transfer
the LLC interests in Valvino to Wynn Resorts. Although the Contribution Agreement obligated
My, Wynn to “as soon as practicable ... deliver or cause to be delivered to Holders certificates
representing the Conumon Stock[,]” Mr. Wyna delayed the contribution of the LLC interests in

Valvino to Wyan Resorts, On information and belief, the final closing condition under the

the Stockholders Agreement, Mr. Wynn would continue to maintain unilateral control over Wymn
Resorts for the period of the delay. This enabled Mr. Wynn to fmproperly change the Co mpany’s

Atticles of Incorporation in an apparent atiempt to achieve Mr. Wynn's own long-term intorests at

Mr. Wynn before he fulfilled the terms of the Contribution Agreement, Mr. Wynn breached his
fiduciary duties to Aruze USA as the sttornev-in-fact of Aruze USA under the Steckholders
Agreement and Contribution Agreement, as well a3 a divector and officer of Wynn Resorts,

48, On September 10, 2002, Mr. Wynn amended Wynn Resorts” Articles.of
Incorporation. Although this change wo uld purport to alter the securities received by Aruze
USA, Mr. Wynn made the change unilaterally, without affording Aruze USA the opportunity to
vote on the changes, let alone expressly consent i writing to the added restrictions as required 1o

the Stockholders Agreement and Contribution Agreement, in order to make the provision

i
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! || enforeeable. The language Mr. Wynn unilaterally added to the Articles of Incorporation provided
2§ adiscretionary right of redemption, which the Board of Directars had the right to waive
3} whenever a waiver “would be in the best interesis of the Corporation,” That provision provided,
4 Il in pertinent part:
3 The Securities Owned or Controlled by an Unsuitable Person or an
Affiliste of an Unsuitable Person shall be subject to redemption by
6 the Corporation, out of funds legally avaﬂabie therefor, by action of
. the hoard of directors, to the extent required by the Garing
/ Mﬁthﬂﬂty making the determination of unsuitability or to the extent
] deemed necessary or advisable by the board of divectors,
| 47.  IfMr. Wynn had done what he was bound to do pursuant to the trust and duties
5 |
| placed in him under the Stockholders Agreernent and Contribution Agreement, and transferred
W |
the LLC interests in Valvino to Wynn Resarts before adding the redemption restriction, Aruze
11 ”
USA would have had the right under Nevada law to vote on the changes to Wynn Resorts’
12 | |
Articles of Intcorporation,
3
48, Years later, in February 2012, Mr. Wynn, Elaine Wynn, the individual divectors,
14
and Wynn Resorts impropearly applied the redemption proviston to Aruze USA’s stock and acted
15 - |
to redeern Arvze USA’s shares, thereby breaching and tortiously interfering with the Stockholders
16 §
- Agreement. Prior to Wynn Resorts” improper attempt to apply the redemption restriction o
17
Avuze USA’s stock, Arvuze UISA was not and could not have been aware that Wynn Resorts
18
i wonld ever attempt to apply the discretionary redemption provision agamst Aruze USA because
16
i the Stockholders Agreement, which predated the amended Articles of Incorporation, gave the sole
20 |
power of disposition and conversion of Aruze LS A s stock to Aruze USA, precluding any right
" _‘
| of rederaption by the Wynn Resorts, Indeed, on information and belief] counsel for Mr. Wynn
informed Aruze USA s counsel in ar around June 2002, that any redemption restriction, if later
23
added to the Articles of Incorporation through an amendment, would nof to apply to Aruze
24 |
| USA’s shates,
25 | |
49,  Thus, although the fiest acts perpetrated in furtheravce of this fraud occurred in
26 | |
2002, the misconduct did ot cause harm until recently, when Wynn Resorts purported to usethe
1 |
redemption provisionto redesm Aruge USA s shates in 2012 for a fraction of their true value.
28
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! F, Wyun Resorts Goes Public

20 50.  On September 28, 2002, Mr. Wynn evertually contributed the LLC interests in

3 Valvino to Wyna Resorts. Thereafter, on Octeber 21, 2002, Mr. Okada became a member of

4§ Wynn Resorts” Board,

8 51, On Qctober 25, 2002, Wymn Resorts conducted an initial public offering (“1PO7)
& 1| on NASDAQ at $13 per share. At this time, Mr. Okada and Mr, Wyna each owned about 30% of
7 | the outstanding stock, Aruze USA contributed an additional $72.5 million to Wynn Resorts by

8 purchasing stock through the PO, and also invested $2.5 million in bonds issved by two

9 I Company subsidiaries, raising its total investment to $455 million. Shortly thereatter, Mr. Okada
10 | became Vice Chairman of Wynn Resorts’ Board.

i1 52, On April 28, 2005, Wynn Las Vegas opened. Tt wag an ingtant success. On

12 | September 10, 2006, Wynn Resoris opened m Macau, “Encore’ hotels followed in both

13 U locations, Again, cach propetty has been very successful, Nene of this success wonld have been
&5 3 : 4 o -

14 | possible without the capital funding, support, and expertise of Aruze USA and Mr, Okada.
15 83. Asone form of recognition for Araze USA s contributions, Wynn Resonts

le }} included a high-end Japanese restaurant af both the Las Vegas and Macau resorts, These

17 || restaurants were named “Okada.”

IR G The Close and Trusting Relationship of Steve Wynn and Kazuo Okads
19 { 54,  Although they have very different backgrounds and educational experiences, both

20§ Mr. Wynn and Mr. Okada are of stimilar ages, interests, and ambitions, Beyond their business
21 ¢ dealings, My, Wynn gave every indication that he copsidered Mz, Okada to be a close personal
22 | friend, and repeatedly called him his “partner.”

23 | 35, For example, at hearings before the Nevada State Gaming Control Board and

24 | Nevada Gaming Commission, on June 4 and 17, 2004, respectively, Mr. Wynn affirmed that

25 4 “Mr. Okada was not only suifable” to receive a gaming license “but he was desivable™

26 || Repeatedly referring to Mr. Okada as his “partner,” My, Wynn said Mr, Okada was “dedicated to
27 the pursuit of excellence.”
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T 36. In this sworn testimony, Mo, Wyun alse afficmed Mr. Okada’s generosity and
2 I unwavering trust in Mr. Wynn, Mr., Wynn said “I have never dreamed that there would be a man

as supportive, as long-term thinking, as sclfless in his investment as Mr: Okada.” Mr. Wynn

bt

4 | recalled a conversation with My, Okada on a plane from Maeau to Tokyo: Mr. Okada "told me

5§ the most important thing, Steve ... is the right thing. Take the high road. Do the right thing,
6 § Don’t worry about me. 'l support any decision you may make.”
7 57.  Inrecognition of this trust and in “the spirit of fiiendship and cooperation that

B | exists between [Steve] Wynn and Mr. Kazuo Okada . . " on November 8, 2006, Mr. Wynn

9 | caused Aruze USA to enter into an Amendment to the Stockholders Agreement, which purports
FO f to contain a matual vestriction on the sale of stock without the other party’s written consent, with
it all other velevant terms of the Stockbolders Agreement remaining unchanged,
12 | 58. And, indeed, Mr. Okada trasted Mr. Wyna, Mr. Wynn knew this, and callously
13§ and iHegally st out to exploit this trust for his advantage.

14 I I UNIVERSAL DISCLOSES ANP ULTIMATELY PURSUES FOREIGN

IS | DEVELOPMENT PROIECTS

16 | A In 2007, Universal Fully Discloses to Wynn Resorts Its Interest In Pursuing a
17 Casing Project in the Philippines

18 59, Universal and Mr. Okada first began exploring the possibility ot acquiring and

19 || developing Tand in the Philippines in 2007, with one possible option for development being a

20 | casino and hotel resort. Although the initial discussions were preliminary, Mr, Okada brought the
21 § opportwsty immediately to Mr, Wynn, hoping that Wymn Resorts nught be interested i

221 wndertaking the preject. Me. Wy told Mr. Okada that Wynn Resorts was not iiterested at that
23 | time in pursuing a project in the Philippines. However, M. Wyun voiced no concerns at all with
24 | Universal’s pursuit of the project. Mr. Okada thereafter kept My, Wyan fully informed of the

25 |} project’s progress,

26 60,  On Decamber 20, 2007, Universal publicly announced a planned casmo project in

27§ the Asian market,
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i 61, On April 25, 2008, Universal announced its planned casino project in the
2 || Philippines. While the plans were preliniinary, they took shape in the months to come.

62.  From that point on, Wynn Resorts and Universal had an agreement. Universal

L2

4 | could pursue a project in the Philippings, but at least for the timme being, it would not formally be a

Wynn Resorts praject. On a May 1, 2008 conference call with stock analysts, Mr. Wynn affirmed

7 I supported Universal’s project in the Philippines:

3 Well, first of all, I love Kazuo Okada as much as any man that I've

ever met W my hifv He’s my partner and my friend. And there is

9 hardly anything that 1 won 't do for him, Now, we are not at the
- present time an vestor, not do we c»::‘:rntcmpldte an investment in
10 the Philippines. This is ,wymeffmw that Kazie Olwda and his
| company, | Umwrsaﬁ has done on its own initiative. He consults
I me and iusu, discussed it with me extensively and 've given him sy

| awit personal thoughts on the subject and advice. And, to the extent

12 that ke comer to me for any more advice or input, all of wuy here o

| the Company will be glad io give kim our OPIons, Bui that’s shott
i3 of saying this is a ann Resorts project. It is a [Universal] project.

14§ (BEmphasis added).

15 63, Iinportantly, Mr. Wynn voiced no concerns about the potential of the Philippine
16 || project competing with Wynn Macan, Lid. (“Wynn Macau™). As reflected in his public statement
£7 || to Wymn Resorts’ shareholders and analysts, Mr. Wyans attitude rellected Wynn Resorts’

18 || official position on the Philippine project until at least late 2011 or carly 2012 when Mr. Wynn
19 | decided to use it as a prelexi to deprive Aruze USA of its stock in Wynn Resorts.

2 64, As a finther emmp’l_;e' ol Wynn Resorts” knowledge and a pg}r{w'&i of Undversal and
21§ Arure USA’s activities in the Philippines, on April 4, 2008, Kevin Tourek, a member of Wynn
22§ Resorls” Complance Committee, emailed Frank Schreek, the then-head of Umiversal's

23 ¥ Complisnce Committee. The email was regarding Universal's mvestment i the Philippines.

24 § Mr. Tourek confinmed that — 5o long as Universal was in compliance with the laws of'the

25 |} Philippines — the investment wonld not be sowething that would concern Nevada regulators or

20 | Wynn Regorts,
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t 65,  Onoe again, on September 24, 2009, Wynn Resorts acknowledged Universal's
2 i project in the Phitippines. Wynn Macaw’s IPO prospectus explicitly acknowledged Untversal™s
3§ plans to develop a casino in the Philippines:

4 In addition fo its investruent in Wynn Resorts, Lumited, {Unwcﬁaaﬂ
has invested in the construction of a hotel casino resort in the
Philippines, which is anticipated to open to the public in 2010
| Mr: Okada confirms that, as at the Latest Practicable Date, except
6 for his indirect sharcholding interests in Wynn Resots, Limited

| through Aruze USA, Inc., neither he nor his agsociates holds, owns

o

7 or eontrols mote than § 'm voting interests in an entity which,
directly or indivectly, catries on, CREAEES, vests, paitm;mtes or
8 otherwise is interested in any company, business or operation that
N competes, or is ressonably expected 1o compete, with the business
9 carried on by us in Macau.
1o 66.  In this way, Wynn Macaw’s prospectus acknowledged and ratified Universal’s

11 J| plans to open a casino in the Philippines and - by adopting Universal’s statement — affirmed that

12 || acasino in the Philippines will not materially compete with Wynn Macau,

13 B. With the Biessing of Wymn Revorts, Universal Conumits Significant Fuads
14 | and Energy to the Philippine Project
13 67, Aswas disclosed fully to Wynn Resorts and the Nevada Gaming Commission,

16 § Universal went about the difficult process of acquiring fand and approvals to build a casine in the
17 & Philippines.

1R 68.  In 2008, after negotiations with private landowners that spanned several months,
19§ Universal purchased contignous fand in and about a special economic zone i Manila Bay that

20 || was specifically zoned for castnos. It made this purchase with a Fhilippine-hased partner, and at
21 | all times (contrary to statements in the Complaint and by Mr, Freeh) has complied with the laws
22 | of the Philippines requiring the citizenship for landholding.

23 69,  The Philippine government approached Universal as early as 2006 and courted

24 §f Universal for years. The Philippine government wliimately secured an agreement that Universal
25 would employ sigoificant numbers of local penple to work in the casinos, Press reports estimated
26 | that Universal’s project and surrounding developmaent could create as many as 250,000 jobs for
27 | Filipinos, and generate billions of dollars in tax revenues for the Philippine government. When

28 I Universal delaved the project in the wake of the 2008 financial crisis, the Philippine government
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- My, Wynn had reached an agreement to split his ownership of Wynn Resorts” stoek with Elaine

again stepped up its efforts to encourage Universal to advanice the development of its project.
While Universal cortainly expects the Manila Bay Project to be a “win-win” for the Philippines
and Universal, the idea that Universal needed to curry special favor with Philippine government
afticials is profoundly mistaken.

C. Steve Wynn and Elaine Wynn Divores

70, inMarch 2009, Mr. Wyan divorced Elaine Wynn, The divorce proved to be

damagmg to Mr, Wynn's financial position and standing within Wynn Resorts. By early 2010,

Wynn, As a result of'the divorce settlement, Aruze USA was now by far Wynn Resorts’ largest
stockholder, owning some 24,549,222 shares of Wynn Resorts, or 19.66% of the outstanding
stock., Mr. Wynn would now own less than half what Aruze USA owned of Wynn Resorts” stock.
While neither Aruze USA nor Mr, Okada ever made any threats against Mr. Wynn, the possibility
loomed that Mre. Wynn could be losing control of Wynn Resorts, as had happened fen years
carlicr, when Mr., Wynn lost control of Mirage Resorts, Inc,

71, Onlanuary 6, 2010, Mr. Wynn obtained an Amended and Restated Stockholders
Agreement (“Amended Stockholders Agreement,”™) which made Elaine Wynn g party to the
of all the Stockholders that the “Stockholder shall be the record and Beneficial Owner” of all
Wyt Resorts commen shaves and “shall have the sofe power of dispasition [and] sefe power of

conversion” of the shares “with no material limitations, qualifications, or restrictions on such

{Emphasis sdded.)

72, The amended agreement also altered the Stockbolders Agreomont language
regarding Aruze USA’s right to nominate directors. Aruze USA could endorse nominees so long
as the majority of nominees were endorsed by Mr. Wynn, Although the agreement reguived
Mr. Wynn to support & minovity slate of divectors proposed by Aruze USA, be never did so. On

tformation and belief, My, Wynn obtained the Amended and Restated Stockholders Agreenient,

‘wilh the intention of never supporting any director proposed by Aruze USA, Tn fact, Mr. Wynn
18
DEFENDANTS THIRD AMENDED COUNTERCLAIM

SA1224



L

i

i

27 |

28

MORGAN, Lewisd

Boogius LLP

San ARy

| operating casines in Clark County, Nevada and m Macan, and certain Internet gaming ventires.
: i ¥ L]

- contained any prohibition or concerns regarding the Plilippines or Korea,

- project in his individual capacity as well a5 on behalf of Wynn Resorts.
P o ot

consistently refused offorts to consider Aruze USA ditectors for the Board, in an effort to
continue to monopolize control over Wynn Resorts. JADD EXAMPLES FROM CLIENT]
73, Inaddition, the Amended and Restated Stockholders Agreement conthmied to

gonfain a nog-compete clause that prohibited Mr, Okada, Aruze USA, and Universal only from
Neither this version of the Stockholders Agreement, ner any prior or subsequent agreements,

74, In January 2010, Mr. Okada indicated that he was willing to move shead with the
amendments provided that M. ‘A«V}fﬁﬂ-rﬁéz:iipmcated by allowing Aruze USA {o sell publicly the
same number of shares as Mr. Wynn and Elgine Wymn, In this way, Mr. Okada expected fo
receive Hauidity for Aruze USA whensver Mr. Wynn and Elaine Wynn asked permission to sell
or transfer ther stock.

B. Steve Wynn and Kazno Okada Visit the Fhilippines in 2013, as Wyan Resorts

Considers Involvement with the Philippine Project

75.  Though Mr. Wynn had consistently declined fo involve Wynn Resorts formally in
the Philippine project, he began to reconsider the opportunity in 2010, Gn June 14, 2010,

Mr. Wynn and Mr, Okada jointly visited Manila to conduct due diligence on behalf of Wyan

Resorts and Universal. On information and belief, Mr. Wyno was considering pursuing the

19
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b 76, Asillustrated in the photographs, this pre-arranged trip involved meetings with

2§ dignitarics and officials and informational presentations on the project,
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Ia 77, Mr, Wynn never formally conunitted Wynn Resors to the Mawila Bay project, but
17§ was clearly interested in pursting the opporiunity, The idea - pmmuigateﬁ by Mr. Wynit in press
18 || conferences following the purported redemption — that Mr. Okada and Universal were off “doing

19 § thelr own thing™ unbeknowsnst to anvone at Wynn Resorts, is not true,

20 E.  Over Kauo Okada’s Objection, Wynn Resorts Makes an Unprecedented
21 % $135 Million Donation For Wynn Macau
22 78, In May 2011, Wynn Macau pledged to donate HKS1 billien (about $135 miibion)

23 || to the University of Macau Development Foundation. This cantribution consisted ofa §25
24 | million contribution made in May 2011, dind a cormitment for additional donations of $10
25 1| million each year for the calendar years 2012 throoagh 2022 inclusive, Suspiciously, Wynn
26 || Macau's carrent gaming concession covers essentinlly the same [0-year period expliring in
27 || Jone 2022, Wyna Macau and Wynn Resorts also disclosed that Wynn Macau was in the process

28 || olfseeking to obtain land in Macau and the rights to develop a third casino in the area.
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I 79.  Ata Board meeting in April, 2011, Mr. Okada objected to and voted against this
2§ donation, which appears to be unprecedented in the annals of'the University of Macay, and in the

history of Wynn Resorts. My, Okada objected to the unprecedented size and duration ot the

2

4 B commitment, Tt was unclear how the University of Macau wonld use the funds, Mr. Qkada

r

wondered why a wealthy university that sits on government land and largely caters to non-Macau
6 § residests might need or want such a farge donation. Mr. Okada, who s himself a sigmificant
7 § philanthropist, wondered whether such a donation actually benefits the people who live in Macau.
& § He was concerned about the lack of deliberation of the boards of Wynn Resorts and Wynn Macau
9 § (the donation was approved at a joint meeting in Macau of the two boards), and that pending

10§ approvals in Macau related to a new development in Cotal, and the coincidence of the date of the

11 § donation and the term of Wiynn Maecau's gaming license in Macau, might make it appeat that
: e & é} 3 b 3

12 | Wyiin Macau and Wynn Resorts were paying for benefits,
13 80, Notably, for example, the Chanceflor of the University of Macau is also the head

14 | of Macaw’s government, with ultimate oversight of gaming matters. The only other charitable
15 || donation Wynn Resorts has disclosed in S8EC filiugs in its history was a $10 million Ming
16 | dynasty vase donated to the Macau Museumn in 2006—the same year in which Wyon Resorts first

17 § applied for a land concession on the Cotal Strip in Macau,

18 81, While Wynn Resorts claims to have received a legal opinion sanctioning the

19 || unprecedented University of Macau donation, Wynn Resorts did not provide that legal opinion to
20 B Mr. Okada or, on information snd belief, to any other members of the board of either Wynn

21§ Macau or Wyan Resorts, Ou nformation and belief, My, Wynn — and potentially others — misted
22 H the Wynn Resorts Board by securing its consent to the donation, without disclesing his personal

23 ¥ knowledge of the close connection between the University of Macau and officials responsible for
24§ regulatory decisions related to Wynn Macau’s gaming operations,

25 82, Mr. Ckada’s opposition to this donation caught the attention of the U8, Secunities
36§ and Exchange Commission (“SEC”). According to Wynn Resorts 2011 Form 10-K, Wynn

27 § Resorts received a letier from the Division of Enforcement of the SEC indicating the S8EC has

28§ commenced an “informal inguiry” regarding matters in Macau, Mr. Wynn, Ms. Sinatra (Wyon
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Resorts’ General Counsel), and Mr, Miller (head of Wynn Resorts’ Compliance Conmmittee) did

e

| Wynn Resorts, and Michiaki Tanaka (“Mr, Tanaka™) of Aruze USA, who prepared a transcript of

| desive to transfor her shares to a new owner, and that there was an urgent need for Mr. Okada to

not take kindly to Mr. Okada’s serutiny of the donation. On information and belief, Mr. Wynn,
Ms. Sinatra, and My, Miller set out to discredit Mr, Okada, i gn effort to distract attention from
the problematic Macau donation.
¥, Steve Wynn and Kimmarie Sinatra Fraudulently Promise Kazie Okada
Financing for the Philippine Project
83,  Onorabout April 29, 2011, My, Wynn married his corrent wife Andrea Hissom.
Shartly therealler, on May 16, 2011, Mr. Wynn and Mr, Okada wet in Macau. Ms. Sinatra was

present at the meeting, as was Matt Maddex (“Mr. Maddox™), the Chief Financial Officer of

the mecting.

84.  According to the transcript of the meeting, Mr. Wyna told Mr. Okada that Blaine
Wynn was very angry at Mr. Wynn for remarrying. Knowing she was going through a difficult
time, Mr. Okada expressed sympathy for Elaine Wynn. Mr. Wynu said that Elaine Wynn had a
fnediately consent on Aruze USA’'s behalf to the transfer of the securities under the
Stockholders Agreement,

85. M Okada was amenable to alfowing Blaine Wynn to transfer her stock beeanse of
this exigency but in return, Mr. Okada wanted to pledge some of Aruze USA’s Wynn Resorts
stogk 1n order to obiain a measure of '!iq'uidiiy from the stock,

86, Mr. Wynp suggested that instead of having Aruze USA pledge its shares, he had
“oond answers to solve [Mr. Okada's] ... requests.” Mr, Wynn suggested that Wynn Resorts
would make a loan to Aruzre USA. Mr. Wynn told Mr, Okada thaf this was better than Aruze
USA liquidating its stock {which could bave hurt Wynn Resorts” stock value), and much better
than a bank loan because a bank: (1) would et a credit line of only 30% of the market value of
Aruze USA’s stock; (2) would require additional gnarantees if the market value of Aruze UBSA's
stock decreases; and {3) could require forfeiture of Araze USA’s stock if there was any delay in

payment.
23
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| §7. Mr Wynn gave Mr. Okada an explicit personal assurance that financing would

| ocour, Mr, Wynn stated that this proposal wonld be good for Mr, Okada and good for Wynn

W K3

Resorts, because if will contribude to the stability of Wynn Resorts, And, based on such

4 || assurances, Mr. Okada agreed to financing from Wynn Resorts, rather than pledging Aruze
5 || USA's stock,
6 88.  Unbeknownst to Mt Okada, Universal, or Aruze USA at the time, My, Wynn was

7|l simultaneously orchestrating Wynn Resorts” “investigation™ to have Mr. Okada, Aruze USA, and
8 || Unjversal deemed unsuitable, Indeed, Wynn Resorts has publicly asserted that it began its

G || “investipation” into the Philippines as early as February 2011, well before Mr. Okada proposed to
10 | pledge Aruze USA’s shaves of Wynn Resorts” stock. Through his assurances, howeves,

1| Mr Wyan took deliberate steps to keep Amze USA, Untversal, and Mr. Okada associated with
12 || Wynn Resorts. I Wynn Resorts and Mr. Wynn were truly concerned with any risk that Aruze
13 || USA, Universal, and Me. Okada supposedly posed to their gaming licenses, they would have

14 allowed Aruze USA to Hquidate its position, Instead, fo perpetrate the fraudulent scheme, and

15 {| seck to forcibly redeem Aruze USA’s shares at a vast discount under extremely oppressive terms,
16 | Mr. Wynn instead misled Aruze USA into not liquidating its shares.

17 89, Ms. Sinatra was prosent at the meeting, and participated m thus fraudulent scheme.
18 i on mformation and belief, Ms. Sinatra is g highly sophisticated and knowledgeable attorney, and
19§ is one of the highest-paid general counsels in the United States. Toward the end of the meeting,
200§ Ms, Sinatra stated that deafl loan agreements would be provided to Aruze USA within 10 days to
21§ support the agreement reached between Mr, Okada and Mr. Wyan, Neither Mr, Wyan nor

22 I Mas. Sinatra said anything about internal pr external Hinitations on loans to directors and officers.
23 | Por example, neither of them made any mention of Section 402 of the Sarbanes-Oxley Act

24 | (“SQX"). Unlike Japsnese law that has no such prohibition, on information and belief,

25 I Ms. Sinatra beleved Section 402 barved any loan to Aruze USA by ‘t‘ifymiResmftﬁ. On

20 || miformation and belief] at the time of this meeting, Ms. Smatra was mtimately familiar with 8GX
27§ and Section 402, having overseen the implementation of SOX compliance policies at Wynn

28 || Resorts that specifically addressed prohibitions on loans to officers and directors.
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i 90, At the conclusion of the meeting, and in reliance on the assurances by Mr, Wynn
2§ and Ms, Sinatra that Wynn Resorts would make a loan to provide Hquidity for Araze USA and

3§ that loan documents would be forthcoming, Mr. Okada signod a watver and consent pranting

4 § Elaine Wynn the option to transfer her stock. Simulianeously, Mr. Tanaka of Aruze USA made o
5 § handwritten note to memorialize the agreoment that Wynn Resorts would provide finaseing to

Arvuve USA.

91,  Later that day, in response to Mz, Tanaka’s note and afier Mr. Okada had signed

 the waiver and consent about Elaine Wynn's stock, Ms. Sinatya prepared a draft *Side Letter” to
9 |l replace the one prepared by Mr, Tanaka, The “Side Letter” prepared by My, Sinatra stated that
10 Wyt Resorts would negotiate a loan from Wynn Resorts to Aroze USA secured by Aruze

11 || USA’s stock “to the extent compliant with all state and federad lavs.” (Emphasis added.} On

12 || information and heliof, Ms. Sinatra inserted this language because she believed Section 402 of

13 || SOX prohibited the loan proposed by Mr, Wynn and agreed to by both My, Wynn and Mr. Okada.
14 B2, At the time, Wynn Resorts had extensive SOX comphiance policies. Yet,

{5 || Ms. Sinatra said nothing to Mr, Okada or Aruze USA concerning any purported loan prohibitions
16 || under SOX, leading Mr. Okada and Artze USA to believe that financing through Wynn Resarts
§7 || was not.only possible, but would be forthcoming in the near future. Ms, Sinatra’s role in this

I8 Il transaction makes clear that she was not working on Wyna Resorts’ behalf. Rather, in breach of
19 || her duty to Wynn Resorts, she intentionally sought to deceive Mr, Okada for the personal benefit
20 1 of Mr, Wynn, whe would benefit from stringing along Aruze USA.

21 93, OnJune 9, 2011, Ms. Sinatra emailed Aruve USA’s sttoreys regarding the “Side
22 || Letter,” expressing “concern.” For the first time, Ma, Sinatra specifically reforred to Section 402
23 1 of SOX, She provided no further explanation {although this confirmed that she underdtood the
24 || issue), Ms. Sinatva urged Aruze TISA to “obtain sopliusticated US securities lawyers {o assist.”
25 || Ms. Sinatra also disputed that M, 'W}f‘zm had committed to provide financiig ai the meeting, a

26 || statement that she knew to be false.

27 94, OnJune 20, 2011, Ms. Sinatra asked Aroze USA™s counsel if Mr. Okada’s consent

28 || to Blaine Wynn's transfer of shares was conditiened on Atuze USA receiving the loan. On
RoEAR, Tawis &
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July 13, 2011, Aroze USA’s lawyer emailed Ms. Sinatra stating that Aruze USA, through

Mr. Okada, would allow the immediate transfer of Blaine Wynn's shares because be understood
that approval was needed urgently, but stated that the consent was “based upon the mutual
understanding between Mr. Okada and Mr, Wyon that Mr. Wynn would pursue avenues for
M, Okada to obtain financing.” Ms. Sinatra immediately sent an email back: *Thank vou very
nrach for this,”

95, In the same email, Ms. Sinatra then explained that Wynn Resorts was negotiating

- with Deutsche Bank on a margin loan transaction, with Wynn Resorts acting as a “backstop.”

Ms. Binatra suggested holding a telephone conference with Aruze USA’s counsel to discuss the
proposed transaction further. She did not dispute that My, Okada’s consent to the amendment in
the Stockhelders Agreement was based on Wynn Resorts’ agreement to continue to pursue
financing for a loan to Aruze USA {using Aruwe USA’s Wynn Resorts shares as collateral). At
o point in time did Ms, Sinatra call into question the Philippme projedt.

896, On July 15, 2011, Ms. Sinatra and Aruze USA’s counsel hield a f{:ziepjhﬂne

| conference to discuss the proposed financing from Deutsche Bank. Mg, Sinatra provided

backeround inforimation on the state of the negotiations, and explained that Dieutsche Bank was
£ | AP

considering a margin loan of $800 million to Araze USA. She stated that Deuatsche Bank

expected that they would be able © provide deafl docurmentation within two o three weeks, and
I ) i |

that the loan would be proposed to the Wynn Resorts Compliance Connniftee thereafter.

97, On or about September 23, 201 'E? ‘M, Sinatra called Aruze USA., Ms, Sinatra
informed Aruze USA that Wynn Resorts’ Comphance Commitiee would be meeting the
following week regarding the Philippines, which could impact whether Wynn Resorts would
allow the loan,

98,  Wynn Resorts’ Compliance Committee is not an independent committec of the
Board, Rather, i is made up of one Wynn Resorts divector, former Nevada Goverpor Bob Miller,
and two Wyrm Resorts insiders, On information and belief, vach member of Wyno Resorts’
Compliance Committee depends on Mr. Wynn for his livelihood and cach is beholden to

Mr. Wynn, On information and belief, Mr, Wynn has plenary control over the Compliance
26
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I §f Committee. On Septemsber 30, 2011, the Compliance Committee refused to permit the loan to

28 Aruze URA.

3 . The Chair of Universal's and Avuvee Gaming Ameriea’s Compliance
4 {ommiitee Resigng
5 849, Also, on or about September 27, 2011, Frank A. Schreck, whe had been the

6 || Chairman of the Universal Comphance Commiltee for years, abruptly resigned his position. In
7 1 addition to being the Chair of the Universal Compliance Conunittee, he was (and, on information
8 || and belief| still is) a long-time lawyer for Mi, Wyni,

9 | 100, Richard Morgan, the new Chairman ofthe Universal Compliance Committee,

10§ spoke with Mr. Schreck regarding bis reasons for vesignation. Mr. Schreck told Mr. Morgan that
FL § he did not resign from the Committees because of any suitability concerns about Mr. Okada,

12 I Mr. Morgan asked My, Schreck if he knew of any fhets that gave Mr. Schreck concerng about

13 §| Mr, Okada’s spitability; Mr, Schreck told Mr. Morgan that he knew of no such facts,

4 101, Notably, Mr, Schreck’s law firm thereafter appﬁarad as litigation coungel for

138 | Wynn Resotis on January 27, 2012, representing Wynn Resorts in the Nevada state count in

16 || secking to deny Mr. Okada his right as a director of Wynn Resorts to review Wynn Resorts’

17 §f records regarding the enormous donation it made to the University of Macau.

18 ¥ 1V, STEVE WYNN BIRECTS WYNN RESORTS TO CONDUCT A PRETEXTUAL

19 | INVESTIGATION FOR THE PURPOSE OF REDEEMING ARUZE USA’S

20 || SHARES

21 A. Wynn Resorts Seeks Kawo Okada’s Resignation and ‘Threatens Redemption
22 i an Attempt fo Secure g Personal Benefit for Steve Wynn

23 | 102, On September 30, 2011, Aruze USA's Tawyers, Robert Faiss and Mark Clayton of

24 || the Lionel Sawyer & Collins law firm, met with Ms, Sinatra and Kevin Tourek of Wynn Resorts.
25 §| The conversation took a very unexpected tum,

26 103, First, Ms, Sinatra aud Mr. Tourek said that Wynn Resorts” Compliance Comimittee
27§ had commissioned two “investigations™ and that the Compliance Committes had produced an

2& | investigative “report.” Ms. Sinatra and Mr, Tourek were concerned that Universal had purchased
BACHREGAN TS & '
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1 || Jand fhom a person in the Philippines who was now under indictment for tax evasion. Neither
2 it Ms. Sinatra nor Mr. Tonrek explained how Universal or Mr. Okada could bear any vesponsibility

3 || foranother man’s alleped fatlure o pay his taxes.
| g )

4 il 104,  Second, My, Sinatra and Mr. Towrek said that Wynn Resorts has s “policy” that
5 | officers and directors cannot pledpe theilr Company stock. This was the fiest wention ofsuch a

6 || policy, despite extensive discussions of a loan secured by Arume USA’s stock,

i

105, Third, Ms. Sinatra and Mr. Tourek stated that, if there was a loan, Mr, Okada

8 || would have io step down from the Board and then would have the right to pledge or sell Aruze
9 USA’s shares subject to the veting agresment. Again, this was the first mention of such a

10 reguiremnent.

i} 106,  Fourth, Ms. Sinatra and Mr. Tourek proposed to change the Stockholders

12 || Agreement to allow Aruze USA to sell or pledge shares, but subject to a voting trust, which

13 || would allow Mr. Wynn to vote the shares, and a right of first refusal for Mr. Wynn to purchase
14} the shares. This proposal was improper. Ms. Sinatra and Mr. Tourek were again advocating for
£S5 | Mr. Wynn, not for Wy Resorts. This was another breach o duty by Mg, Sinatra to Wynn

16 || Resorts and to its largest sharcholder, Aruze USA.

o=,
‘._J

1077, Fifth, Ms. Sinatra and My, Tourek stated that Mr. Okada has a fiduciary duty to

18 || present to Wynn Resorts any proposed competitive opportunities. Further, they stated that if

19 Mr, Okada has a competing casine business, e should consider stepping down froni the Board.
20 || This was the fiest mention of any “competitive” coneerns, Mr. Wyon and Wynn Resorts {and,
S indeed, Ms. Sinatra and Mr. Tourek) had known about Universal’s Philippine project for years.
22 |l Universal had committed hundreds of millions of dollars to pursuing the project. Wynn Resorts
23§ and Mr. Wyan had never objected to the Philippine project.

24 108, Sixth, toward the end of the meeiing, Ms. Sinatra gave Mr. Okada’s counsel a

25 | copy ofthe Articles of Incorporation of Wynn Resorts, with certain provisions highlighted in

26 || yellow. The highlighted portions included the redemption provision. That was the first time that

o,

27 | redemption was ever obliguely mentioned to Mr. Okada or his counsel.

28
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109, Ms, Sinatra then brought her threat into stark relief. She stated that the
Compliance Committee would weet on October 31, 2011 (in advance of 2 November 1 Bo ard
meeting), She told My, Okada’s counsel that she hoped a “resolution” would be reached before
those meetings regarding Mr. Okada’s directorship and the voting rights of Aruze USA’s stock,
s as o avoid presenting this matter to the Compliance Committee and the Board., Ms, Sinatra’s
intent was clear — Wynn Resorts” compliance procedures were being used to extract a personal
benefit for Mr, Wynu

B Steve Wynn and Kimmaris Sinatea Try {o Intimidate and Threaten Kazuo

Okada While Hiding Supposed Evidence of Wrongdoing

110, On an October 3, 2011 telephone call, Aruze USA’s counsel asked Ms. Sinatra o
provide Aruze USA with a copy of the Compliance Committes’s investigative report regarding
Mr. Okada, Ms. Sinatra replied that she would have to check fo see if a copy could be provided;
in fact, she did not and has never provided a copy of the investigative report to Arpze USA,

Mr. Okada, or their counsel.

i11.  On October4, 2011, Mr, Wynn and Ms. Sinatra met with Mr. Okada and his
counsel. At the meeting, Mr, Wynn stated that Wynn Resoits” other directors had already
decided that Mr. Okada must be removed as Viee Chatrman of the Company”s Board and asa
director of both the Wynn Macsy and Wynn Resorts Boards. I apparently did not matter to
Mr, Wynn and Ms. Sinatra that in Nevada only steckholders can vemove divectors, Based ong
false threat, Mr, Wynn demanded Mr. Qkada’s resignation as a director.

112, Mr. Okada’s counsel told My, Wynn that in all his years, he had nover before
experienced a situation where the subject of an investigative report had never been formally
questioned or even permitted to respond to the accusations being levied against him. Mr. Okada’s
counsel ance again reguested a copy of the mvestigative report so that he and My, Okada’s other
attorneys could ensure they were aﬂ‘vis.ing_ Mr. Okada properly and that the Wynn Directors could
make a decision based on accurate information. Over the course of the remainder of the
October 4 meeting, counsel for My, Okada asked at least two addiions! times for a copy ol the

mvestigative report. Ms. Sinatra finally repiif;_d. that Mr. Okada and his counsel could not sce a

29
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copy of the investigative report because it was “-privﬂegeéﬁ’ On information and belief]
Mg, Sinatra once again intentionally misrepresented the law (Mr. Okada, ag a director of'the
Company, has g right to see the Company’s books and records, ncluding its communications
with counsel), i breach of ber duties to Wynn Resorts,

113, During the October 4, 2011 meeting, Mr. Wynn stated that the purported

“grounds” upon which the other divectors based their decision to move against Mr. Okada were as

follows:

« That the Philippines were so corrupt that no one could possibly do business in that
country without violating the FCPA;

« That “research” showed Mr. Okada owned land without a Philippines partner, and
that this vielated Philippimnes law;

. That the other directors were “convinced” that Mr. Okada’s use of his Wynn
Resorts business card in other countries had caused a beliet that Wynn Resoits was
involved in the Philippine project and that the Company would not be in this
position had he instead used his Universal business card;

. That Mr. Okada had used the Wynn Resorts building design and other trade secrets
without permission; and

o That Mr. Okada had associated with persons who bad later been indicted in the

Philippines on charges wirelated to the Philippine project.

TR, Mr. Wynn's characterizations of the allegations are telling for several reasons.
First, many ol these claims were not tltimately used as a basis to redoem Aruze USA’s stock,
Rather, Wynn Resorts had an ever-changing list of supposed transgressions it claimed against
Mr. Okada, stiongly suggesting that Mr. Wynn and Wynn Resorts were seeking to find something
~ anything - to justify a predetermined outcome, Second, many of these claims are demonstrably
false — as one example, the acquisition of the land in the Philippines was entirely compliant with
Plulippinie law.

115, M. Wynn closed the inceting by telling Mr. Okada that if he had any respeot for

Mr. Wynn and the other members of the Board, he would voluntarily step down from his role as a
30
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director and Vice Chatrman of Wynn Resorts, Al this time, Mr, Okada’s counsel explained to
Mr. Wyan that Mr. Okada should not be reguired to respond to his demand for resignation until
he had thne to farther consider it. Mr. Wynn agreed and the mecting was adjourned,

116, Around this same time, the Chairman of Universal’s Compliance Conunittee also
requested a copy of the investigative report through the Chairman of Wynn Resorts” Compliance
Committee. This request has been ignored,

' A Letter From Steve Wyni’s Ouiside Lawyer Confirms that, While Wynn
Resorts Had Already Determined the Quteonte, 8 Pretextaal “Investigation”
was Ounly Just Stacting

117, On October 13, 201 1, Robert L. Shapiro, Bsq., an attorney retained by "\]’9"}*1]11
Resorts, sent a letter t0 Aruze USA. Without any elaboration, the letier reiterated the sarmne
mistaken — and soon to be sbandoned — conclusions that My, Wynn outlined in the October 4

meeting, Mr, Shapiro also explicitly stated that Universal’s Manila Bay projest “taises guestions™
£ : i PHCR : g

regarding “possible violations of the Foreign Corrupt Practices Act.” The letter again demanded

Mir. Okada’s resignation.

118, Curicusly, Mr. Shapiro’s letter admitted that the Compliance Commiites was only
then beginning the very investigation that Mr, Wynn and Ms. Sinatra claimed to have already
been concluded, They alse claimed to have already generated a report. Yet Mr. Shapiro wrole
that “The Compliance Committee of Wynn Resorts must flly investigate the foregoing acts and
have retained Louig J. Freeh ... to conduct an independent investigation.” On information and
beliaﬁ as of the date of M. Shapire’s letter, My, Fregh had pot started his investigation,

133 Wynn Resorts Refuses to Allow Kazao Okads and Avuze USA to Review Any

Supposed “Evidence”

119, On October 24, 2011, Mr. Okada through his counsel made an initial demand for
documents regarding the Philippine investigation, Althongh he was plainly entitled to such
documents as a director under Nevada law, Wynn Resorts refused this and numerous subseguent
demands for documents. Wynn Resorts aimed to conduct a secret investigation and never allow

M. Okada or his counsel {o serutinize or respond to the supposed “evidence™ against him,
31
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confiets of interest, and possible breaches of fiduciary duties related to acquisition of land for the

the decision to hire Freeh Sporkin.

| dopation to the University of Macau before Wynn Resorts had raised any type of unsuifability

E. The Board Summarily Removes Karuo Okada As Vice-Chalrman

120, Atthe Board’s November {, 2011 meeting, My, Miller presented an oral report of
an alleged investigation by the Compliance Commitlee into My, Okada's and Universal’s
activities in the Philippines. The report disclosed that the Compliance Committee had allegedly

conducted one nternal and two “independent” Investigations inte allegations of suitability,

Philippine project and charitable contributions made by Universal. To date, the contenis of these
purported investigations have riot been presented to Mr. Okada.

121, Mr. Miller reported that the Compliance Committes (and not a commitiee
consisting of the independent directors) had retained Freeh Sporkin & Sullivan LLP (*Freeh
Sporkin™} as a special investigator to conduct an investigation into the allegations against

Mr, Okads. The Board —without debate, deliberation, or allowing Mr, Okada 4 chanee to

respond — summarily eliminated Mr. Okada’s position as Viee-Chairinan of the Board and ratified

E. Kazuo Okada Seeks More Information Regarding Wyan Macau
122, The vehemence of the actions by Mr. Wynn, Ms. Sinatra, Mr, Miller, and the

Board a.ga_‘inst Mz, Okada is highly suspicious. After all, Mr. Qkada had raised concerns gbont the

allegations agamst Mr. Okada and hefore anyone associated with Wynn Resorts even mentioned
the ward "‘t*e;:iemptimf"' to him., Mr. Okada made several requests for access to Wynn Resorts’
University of Macag, all of which were denied without a valid basis, In the state count of Nevada,
Mr. Okada even filed a petition for a writ of mandarus on Januvary 11, 2012 to compel Wynn
Resorts te grant him access to Wynn Resorts’ books and records. Okada v. Wynn Resorts, Ltd.,
case number A-12-65422-B, Department X1 {the “Inspection Action™), At a hearing on

February 9, 2012, the Court ordered Wynn Resorts to comply with M. Okada’s reasonable

requests. T an order dated Oclober 12, 2012, the Cowt further ordered that Wynn Resorts

e
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1 || produce to Mr. Okada documentation regarding expenditures advanced directly or indirectly by

2 1 Mr, Wynn in pursoit of gaming concessions in Macau.

3 Q. Aruze USA Nomimates Diveetors, But Steve Wynn Refuses to Endorse Them
4 Despite His Obligation te Do So
5 123, To further address the concerns about Wynn Resorts managemient, on January 18,

6 | 2012, pursuant to Section 2{a) of the Stockholders Agreement, Araze USA, submitted a letter to

7 { the Nominating and Corporate Govarnance Conunitiee of the Company designating three

8 I individuals as candidates to be considered for nomination as directors of the Company and

9 I included in the Company’s proxy statement relating to the Company’s 2012 atmual meeting of
10 § the stockholders or any stockholder meeting held tor the purpose of electing Class I directors.
i1 Despite numerous written requests to Mr. Wynn to endorse the slate of divectors novunated by

12 || Aruze USA, as required by the Stockhalders Agreement, Mr. Wyna refuased to do so.

13 | H. The ¥Frech Investipation Proceeds Without Seeking Any Input From Kazuo
14 Okada
i5 124, In early November 2011, counsel for Mr. Okada contacted Freeh Sporkin

16 || reguesting further information regarding how its investigation would proceed and to request

17 || copies of documents, evidence, or reports related to the allegations against My, Okada.

18 || Mr. Okada requested the documnents so that he could address the allegations made against him.
19 § Freeh Sporkin declined to provide any materials and instead directed counsel for Mr. Okada to
20§ make such requests of Mr. Shapiro. When such requests were made of My, Shapito, they were
21§ rejected.

22 125, Freeh Sporkin did not contact My, Okada or his counsel about au taterview until
23 | Janoary 9, 2012, at which time # demanded (not requested) an interview of Mr, Okada during the
24 || week of Janwary 30 (7.2, January 30-February 5). On January 15, 2012, four days after

25§ M. Okada filed his Inspection Action, Freeh Sporkin informed Mr. Okada’s counsel thal the
26 | “schedule has changed” and pressured Mr. Okada to agree to an interview before the week of

27 || January 30,

28
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i 126, On January 19, 2012, Mr. Miller, Chair of Wynn Resorts” Compliance Conmnitiee,
2 wrote directly to My, Okada, threatening that if Mr. Okada failed to make himself available for

3 || imterviews with Freeh Sporkin on Jamuary 30 or 31, the Compliasce Committee “can only

4 | conclude that you have vefused participation,” The letier stated that the Compliance Commitiee
5 || originally had a gosl of receiving 8 report by the end of 201 {, which was extended to January 15,

6 2012, Tn addition to this being the first time anyone shared the Compliance Comunittee’s

o

purported deadlines with Mr. Okada, these daies are inconsistent with Freeh Sporkin making its

8 || initial request to conduct an tnterview of Mr. Okada that would take place in the fivst week of

@ || Pebruary. I proved not to be the first time My, Miller was “confused” about the “lnvestigation™
10 that was supposedly operating vnder hig direction.

i1 127, Mr. Okada had only recently hived new counsel to assist with the response to the
¥2 | Freeh Sporkin investigation. In order to prepare for the interview, the new counsel requested that
I3 the parties seek a mutually convenient date for an interview by February 15, 2012, Freeh Sporkin

14 | then agreed to schedule the interview ou February 15th.

15 IR Freeh Sporkin Refuses to Provide Meaningful Information Regarding the
to Investigation {o Kazue Okada
17 128, While attempting to set a date to schedule the Freeh Sporkin interview,

18 # Mr Okada’s counsel requested that Freeh Sporkin identify the specific matters under review so
19§ that Mr. Olada could prepave appropriately for his interview, Affer all, Mr. Okada is the

20§ Chairman of'a publicly traded vorporation - and cannot be expeeted {6 know every operational

21 i detail in his organizations. In addition, translations between Japancese and English are notoriously
22§ difficult because of subtleties in language. Mr, Okada’s coonsel repeatedly requested documents
23 I that Freeh Sporkin might use in the interview and topics so Mr. Okada could prepare for the

24 i interview and be ready to provide information and documents that could help Freeh Sporkin {and
25 |t the Board) understand the facts concerning whatever topics and issues it wanted to discugs with
26§ Mr. Okada

27 129, Freeh Sporkin refused to provide anything more than a stateroent that it was

| - 28} investigating “all matters related to Mr, Okada’s, Universal’s, and Aruze’s activities in the
Moroan, Liws X '
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1 § Philippines and Kovea.” This was the first time that Korea was even mentioned as the subject of
2 | any imvestigation by the Company. Again - the basis of Aruze USA’s supposed “unsuitability”

3 || kept changing,

4 {30, Instead of sharing the topics of the interview with Mr, Okada, Mr. Freeh chose to
5 1| conduct the interview as an ambush, not unlike the hostile interrogation of a suspected criminal,

6 || rather than a respectful and coopergtive interview seeking nformation from a director of Wynn
7 | Resorts. Ifhe was afforded the opportunity to do so, Mr, Ukada could have helped Mr. Freeh and
& §§ Freeh Sp‘m‘kin avoid the public embarrassment of a report that s riddled with factual and legal

G i errors.

10} J. Kazue Okada Voluntarily Sits For A Full-Day Interview With Freeh Sporkin
i1 131, On February 15, 2012, Mr. Okada sat for a full-day interview with Mr. Frech and

12 | othet lawyers for Freeh Sporkin.

13§ 132, The questions focused mainly on expenses that Mr, Frech clabmed had been pad
t4 || by Universal for lodging and meals at Wynn Resorts properties on behalf of persous M. Freeb
15 || identified as foreign officals. This was a subject that had never been mentioned in the rmonths
(6 Il betore when Ms. Sinatra asserted that an investigation had already been conducted by the

17 § Company, or when Mr. Wyuan or My, Shapito, in a subsequent letter, listed the 5'11};;@{3-.3&(1 bases for
18 1 the directors taking action to eliminate Mr, Okada’s position as Vice Chairman. Other than

19§ allegations regarding such purported expenses, M. Freeh also asked questions about Universal’s
20 | compliance with Philippine landownership requirements, which had been handled for Universal
21 Il by one of the Philippines” leading law firms.

22 £33, The terview went well into the evening, howrs past the tioe originally estimated
23 1| by My, Fregh., At the end of the interview, Mr, Okada stated that he would look mto the matters
24 | raised during the interview, and that he would be willing to report back with detailed information

25 || onee it could be assembled.

2{:
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134, Ata press conference following the redemption of Aruze USA’s stock, Mr. Miller

made a number of statenients that will prove to be false. One stoad ont in parvticular, Mr. Miller

said:

{35,

advised Mr. Olada and his counsel that he would be reporting his findings o the Wynn Resorts

136.

completion of Tis report at the interview, and, in fact, said at the Febroary 15, 2012 interview of

Wynn Resorts Allows No Opportunity for A Reasonable Response

Following the interview, {Mr, Freeh] informed Mr. Okada that he
would be hn,,ihzmg) * the mp{}zi on Friday, February 17, and offered
{M-r Okadal an OppoTin nity to present any exculpatory evidence
priot to that time frame. [Mr. Freeh] determined that no additional
exculpatory evidence was presented, and thus a final repord was
presented,

Similarly, the Wynn Resorts Seconded Amended Complaint states that “Freeh

| Board on February 18, 2012..." (SACT at § 47.)

Neither statoment is true. Mr. Prech said nothing regarding the date of the

Mr. Okada that his investigation was not complete and that his report was not complete,

137.

{38,

On February 16, 2012, Mr. Okada’s counsel emailed Mr, Freeh staling:
Lows:

I hope you had a goed trip back to the US. Following your
interview of Mr, Okada, we understand that you will e dr afting a
report for submission to the Wynn Resorts Compliance Co romittee.
1 am writing to reguest an opporfunity for Mr. Okada and Universal
Entertainment to submit additional material for vour consideration,
prior to the submission of your report. Please let me know as scon
as you are able if you will allow us ta do.

In response, on February 17, 2012, Mr. Freeh, acting as an agent for Wyna

Resorts, offered two options to Mr. Okada’s counsel;

Joel Friedman called vou about 9004 today (PT) and left & message

for you to call a well as an email,
1 can suggest two possibilities i response to your letter:

First, that vou provide me as soon asg possible, and no latevthan
ﬁ@ﬂp Pm:]“ teda}g wxih a pwffe; Oi what Mr Okada and bim cm i
haa mpimmteci M. quda nOW fm aeverai weeks and you kmw
the principal areas of owr investigation based on Wednesday's
mterview, So I would expect you can make such a proffer,
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Secondly, Mr. Okadu will have the opportunity to respond to my
report afler he receives a copy. along: with the other Wyan Resoris'
directors. { will w;im;ziy consider and evaluaie whatever
information may be provided

I alse note that Mr, Okada’s litigation against Wynn Resorts has
now predicated an SEC inquiry and no doubt drawn the proper
attention of other regulatory agencies. Consequently, the
Compliance Commiltee has given me instructions to conclude nry
report with all deliberate speed,

Anyway, | havea great deal of respect for vou and believe the
above alternatives ailow for a fair resolution at this stage.

Best repards,
Loute
(Hmphasis added 3
139, Given the timing, Mr. Okada elected to respond to the Freeh Sporkin report once
he was able {o see i, responding through his counsel:
Lois;

Thanks for your vesponse. Lam still traveling in Asia, and did not
have a chance to review Joel's message or contact him. 1 appreciate
yvour willingness to review any suppkfmmtai mformation that we
pmvuk: and to consider i m. your findings. Under the
circumstances, and in particular the Gght tme framework, I thisk it
makes the most sense for Mr. Okada, UE, Aruze USA, and owr Firm
{3 Feview your report aivaf fo use it lo focus our ¢ fmr:‘g i prenviding
vous additional information. So, we accept the second of the two
proposals in your letter, and would expect that the opportunity o
respoud will include an opportunity for our law fum to work with
My, Okada, UK, and Aroze USA in order to be able fo respond ma
complete and helpful fashion. Thanks very much.

(Emphssis added.)

140,  Mr, Freeh responded “Thanks Tom and safe travels”

141, Curiously, sbout an hour and half Tater (now late in the day on Friday,
February 17), Mr. Frech sent a second response, stating!

Just to confirm, [ will now deliver yuy report to the Compliance
Comunutige hwm g completed my zmcatspatmn regarding the.
matters under ingoiry. 1Us my understandiag that the O mnpimﬂw
Committoe will thereafter provide all of the Directors, including

37

DEFENDANTS® THIRD AMPNDED COUNTRERCLAIM

SA1243




&=

Laoad
F1

i6

28

Momcan, Lawsi &

BOOKILS LLP

ATICRNETSNT Lasy

Fan RN

Mr. Okada, with a copy of the report.  As we both stated,

M. Okada can then submiit anv responses to the report which will
be considered and evaluated, However, the report I am submitting
is ot a “draft’ subject to being hnahzw after Mr, Okada pmwdcs
ANY TESHONSE, {dﬂm this is akin to a final brief being submitted
with the opportunity fora response to be made.

Please let me know it vou have any questions.

Best regards

Louie

142,  This statenient would prove to be misleading, As it turned out, Wynn Resorts
refused to give Mr. Okada a copy of the Freeh Sporkin report and then purported to redeem Aruze
USA's stﬂc.k'(at: a nearly §1 hillion discount} an the day the other Wynn Divectors received the
report, without giving Mr, Okada any reasonable opportunity to respond.

143, In addition, Mr. Freeh’s statement that he was preparing a “final brief” 13 very
telling about how Mr. Freeh viewed his role in the process, Mr. Freeh was not preparing an
objective report of the facts by an “independent” investigator — he was providing the Board with
an 'argumeﬁfaﬁfve document as an advocaie againgt Mr. Okada. But even so, Mr. Freeh clearly
contemplated that Mr, Okada would and should have the opportunity for a response.
Nevertheless, spurred on by Mr. Wynn, the Board ignored Mr. Freeh’s promise ofan opportunity
to respond to the report {and the express statements in Mr. Freeh’s report that fiether
nwmhmtmn would be needed on certain topics), and instead acted rashly to redeem Aruze
LIBA's stock on an incomplete factual record and a faulty understanding of governing legal
principles, including, for example, the application of the FCPA to the fucts, as well as Wynn
Resorts” {lack of) contractual rights to attempt to redeem Aruze USA’s stock.

E. Steve Wynn Hurviedly Schedules Board of Directors Meeting

144,  On February 15, 2012, scant hours after the completion of Mr. Freel's interview
of Mr. Okada, Wynn Resorts noticed a special meeting of its Board. The meeting was set for
Saturday, February 18, 2012, at :00 a.m. in Las Vegas — which is 2:00 aan. Sunday moruning in

Japan. Although the notice for the Board meeting went oot immediately following the conclusion

38
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P My, Wynn and Ms. Sinatra included on the agenda a review of the Freeh Sporkin report,

P M Wynn was presented gs an ghernative to the emsbarrassment and regulatory issues atiendant to

I possible disclosure of the Freeh Sporkin report.

that Aroze USA’s shares were worth approximately $2.7 billion.

on January 27, 2012, Wyan Resorts filed its opposition papers i response to Mr. Okada’s

of the interview of Mr, Okada, and was scheduled to oceur a mere three days after the interview,

M.  Steve Wynn Tries to Use the Threat of Redemption to Buy Aruze USA’'s
Stock at a Substantial Discount
145, Following the lnterview, M. Wynn communicated to Aruze USA through
intermediaries that, instead of baving the Board consider the Frech Sporkin repott, Mr. Wynn

would be willing to buy Araze USA’s stock for his benefit at a significant discount. A sale to

146, On information and belief, this is not the first time Mr. Wynn has atfempted to co-
opf state gaming regulations to consolidate his ownership snd control over » gaming company.
According to published reports, m 1980, Mr. Wynn forced out the second largest shareholder of
the Golden Nugget, Inc., Mr. Bdward Doumani, Mr. Doumani was also a board member, and had
expressed concerns about Mr. Wynn's practices as CEO of the Golden Nugget, Mr. Wyan
eventually strong-armed Mr. Doumani into selling his stake by threatening to instigate an.
investigation of Mr. Doumani, contending that his continued association with the company
caused a risk to a potential paning Heense in Atlantic City. Three deeades later, Mr. Wyon
atterupted the same scam, only this time Aruze USA refised (o acesde to Mr, Wyan's demand to
sell him its stock on the cheap.

V. WYNN BRESORTS UNVOUNDED AND UNPRECEDENTED REDEMPTION OF

MORE THAN $2.9 BILLION OF ARUZYE USA’S SHARES

A, Wynu Resorts Publcly Asserts That the Value of Aruze USA’s Stock Is $2.9

Bithon

147, In a letterto Aruze USA’s counsel dated December 15, 2011, Mr. Shapiro asserted

148.  Hardly a month later (and a mere 22 days before purporting to redeem the shares),

Petition for a Writ of Mandamus. Inthat court filing, Wyna Resorts declared that Aruze USA’s

39
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st outside the room while the meeting went on, despite Wynn Resoits having a battery ol lawyers

Frech Spoiik in report along with the other directors — he would not regeive g copy of the report

holdings were worth more than $2.7 billion, stating that Aruze USA’s shares are “valued at
approximately $2.9 billion[.7" In the 22 days following Wynn Resorts’ $2.9 billion valuation of
Aruze USA's stock, Araze USA’s stock was not sold, transferred, or further encumbered by any
additional restrictions.

B. The Bogrd Hurriedly Meets and Rushes to Redeem Arnze USA’s Stock

149, On February 17, 2012, Mr Okada’s counsel contacted Wyno Resorts’
representatives to express Mr, Okada’s concerns with the substantive and procedural process for
the Company’s investigation, and stated that any discussion of unsuitability or redemption,
including any discussion invalving the Freeh Sporkin report al the February 18 Board meeting,
would be premature.

150, Rather than addressing the substantive and procedural issues raised by Mr. Okada
and Wis counsel, Wynn Resorts responded briefly, informing My, Okada’s connsel that additional
accommodations would not be niade to facilitate translation to enable Mr. Okada’s participation
by telecouference. The Company also informed Mr. Okada’s counsel that, despite the seriousness
of the accimations against him, Mr, Okada was not permitted to have counsel present forthe
Board call.

151, When it came time for the meeting, at 2:00 a.m. on Sunday moming, Mr. Okada
sat ready to participdte by telephone. Mr. Wynn velled at Mr, Okada’s counsel when he.
introduced himself. Mr. Wynn also said that Mr. Gkada’s counsel could not be present 1o advise
Mr. Olcada even though counsel made clear that he would not address the meeting. {At the threat

of having My, Qkada’s telephone connection to the meeting severed, Mr. Okada’s counsel had to

from multiple law firms present on its end of the line) Mr, Wynn and a company lawyer
: s SRS .

informed Mr. Okada that — despite prior assurances that Mr, Ckada would receive a copy ol the

unless both he and his lezal vounsel signed a nondisclosure agreement. The nondisclosure

Mr. Olrada did not stgn the nondisclosure agreement.
40
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presentation; and that be would be able to address the claims of the report only afier recetving a

rose in Asia, all the while not knowing whether the Board had resolved anything following the

- My, Okada was & “misanderstanding.” No other contact was made with Mr, Okada,

- notice, In the redemption notice, the Company stated that it would redeem Aruze USA s stock

for a promissory note of approximately $1,936 hillion, 1 discount of exactly 30% ol the $2.7

- hitlion vahee measuwed by the stock market's valuation of the stock based on the prioy day’s
. . CASULE . . : : 2 ¥

152, As alleged in detail below, a few hours after demanding that Me. Okada sign the
nondisclosure agreement claiming confidentiality, Wynn Resotts “leaked” a copy of the Freeh
Sporkin report to the Wall Streat Jouragd and aftached a copy to its Complaint 1 this action.

153, There were nimerous franslation pfﬂhlﬁmﬁ- during the Board meeting. My, Wynn
provided a translator who was woefully unable to perform an accurate simultaneous translation.
Mr. Okada requested that the translation be provided sequentially (with each speaker and the
transiator speaking in turn) rather than simultaneously {with the translator speaking at the same
time as the speaker at the meeting), but this request was denied. As a result, Mr. Okada could not
follow or participate in the proceedings.

154, In this way, Mr, Okada sat and listened while Mr, Freeh made a presentation in
English that Mr. Okada conld not understand, After My Freeh completed his presentation, the

Board asked i Mr. Okada had any questions. Mr. Okada stated that he could not onderstand the

copy and discussing with counsel, Mr. Okada also asked the Board to delay making any
resolutions until he could respond to the Frech Sporkin report.
I55. At some point, someong at Wynn Resorts hung up the telephone, cutting

Mr. Okada off from the meeting. Mr, Okada waited to be reconnected, staying np until the sun

presentation by Mr. Freeh, Ms. Sinatrs later clairned that cutting off the telephone connection to

156. At 1145 qmn PT on February 19, 2012, Aruze USA's counsel received

correspondence, containing a notice of determination of wwuitabiity and a purporded redemption

closing price and 33% less than the value {i.e., $2,9 billion) Wynn Resorts had publicly

proclaimed three weeks before,
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157, Although Wynn Resorts had claimed the Freeh Sporkin report was confidential
and tried to extract a signature from both Mr. Okada and his legal counsel in arder to see the
report prior fo redemption, a copy of the report was leaked to the Wall Street Journal invthe early
morning Bastern Tivoe of February 19, 2012, Almost iminediately, reports appeared on the Walf
Street Jowrnal website regarding the contents of the report.

158, Tnaddition, at 2:14 a.m, PT on Pebruary 19, 2012, Wynn Resorts electronically
filed a complaint attaching the supposedly confidential Freeh Sporkin report (without exhibits).

159,  Despite repeated requests to Ms. Sinatra and My, Shapiro, Mr, Okada’s counsel
only obtained a copy of the “confidential” report when it sent a messenger to court on
February 21, 2012, the fivst court day following the weeckend Board meeting. Wynn Resorts
refused to-provide the Frech Sporkin report’s exhibits to Mr, Okads or Aruze USA until ordered
to do so by this Court,

O, Arvuze USA Disputes That Redemiption Has Oecurred

160, In public statements, representatives of Wynn Resorts have elaimed redemption is
comyrete and that the securities formerly held by Aruze USA have been cancelled, Aruze USA
disputes that this has I*;appf;nf:d; Amcéng ather reasons, as cxplained elsewhere in this
Counterclaim, the purported redemption is void ab initio because it i in violation of the.
Stockholders Agreement, which predates the amended Articles el Incorporation purporting to
grant Wynn Resorts a right of redenyption,

B, 'The Board Redeems on False Premises

161, Evenif Anwe USA were bound by the redemption provision {which Aruze USA
disputes), the Articles of [ncorporation only purport to slfow redemption in three situations,

162.  First, according to the Articles of Incorporation, Wynn can redeem when it “is
determined by a Gaming Authority to be unsuitable to Own or Control any Securities or
pnisuitable to be connected ov affilisted with a Persont engaged in Gaming Activities in a Ganing
Jurisdiction.” This has notoceurred, In fact, Aruze USA has been found to be “suitable™ by the

Mevada gaming authorities.
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163, Second, according to the Articles of Tncorporation, Wynn can redecm when a
person “causes the Corporation or any Affiliated Company to lose or to be threstened with the
loss of any Gaming License.” This has not ocomred.

164,  Third, Wynn Resorts” Asticles of Incorporation profess that the Company can
redeer where a person “in the sole discretion of the board of divectors of the Corparation, is
deemed likely to jeapardize the Corporation’s or any Affiliated Company’s {a] application for,
[b] recoipt of approval for, [¢] right to the use of, or {d] entitlement, to any Gaming License.”
Subsections [a} and [b] do not apply because, on information and belief, at the time of rederption
Wynn Resorts had no present plan to apply for g Hcense and was not awaiting approval of any
pending application. So, even under the standards of the Articles of tucorporation, Wynn Resorts
could only seek redemption upon a showing that Aruze USA’s stock ownership was “likely to
jeopardize” Wynn Resorts” “right to the use of] or entitlement to” its existing gaming licenses,

165, No such showing was made i the rushed Freeh Sporkin report. In fact, in the
gaming industry, any impact on the right to use or entitlement to a gaming Hoense requires action.
by the cognizant gaming authority. No gaming authority has found Aruze USA, Universal, or
My, Olkada to be “unsnitable.” Furthermore, association with an “ansuitable” person would only
conceivably create a problem for a gaming Heense after that person has been found by a gaming
authogity to be unsuitable. Even then, such concerns can be addressed via a voting trust or
orderly sale of shares, If Wynn Resorts” true aim was to disassociate iself from Aruze USA in
order to protect. its tnterests, it failed miserably, Even if the redemption were effective, Aruze
USA would now be Wynn Resorts’ largest holder of debt - a circumstance which would be
impermissible under Nevada law if Aruze USA were truly "unsuitable.” Under the
circumstances, it is obvious that the supposed redemption of Aruze USA s shares was simply a
pretext 1o seek to quiet a potential dissident shareholder and director, increase the relative
swnership interests of the Board members by virtue of thelr sharcheldings in Wynu Resorts, and

to enhance and mamtain My, Wynn's personal control over Wynn Resorts.
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1 ¥. Even if Aruze USA Were Subject to the Redemption Provision (Which ¥ s

2 Not), the Wynm Parties are Still Liable for Breaching and/or Tortiously

3 Interfering with the Stockholders Agreement and Amended Stockholders

4 Agreement.

5 166.  Bven if Aruze USA were subject to the redeniption provision, which it is not, the

6§ Wynn Parties are not excused from breaching and/or tortiously interfering with the Steckholders
7§ Agresment when they purported o redeem Aruze USA's shares. Steve Wynn was bound by the
8 I terms of the Stoclholders Agreement before he untlaterally amended the Articles of Tncorporation
G to nclude g purported rederption right. The remainder of the Wynn Parties also knew or |
i0 reasonably should have krown that Aruze USA’s shares were subject to the Himitations of the

11 || Shareholders Agreement and Amended Shareholders Agreement when they purported to utilize
12 || their discretionary authority under the Articles of Incorporation to redeem Aruze USA’s shares.
13 1 Thus, even if the redemption provision of the Articles of Incorporation applies to Aruze USA, the

14 || Wynn Parties are liable for all harm caused to Aruze USA as a result of the redemption.

15 F. Even if Aruze USA Was Subject to the Redemption Provision (Which @t is

16 Not}, the Unilateral Blanket 30% Discount that Wynn Resords Applied to the
17 Stock is Exvoncous and the Promissory Note is Unconscionably Vague,

18 Ambiguouns, and Oppressive

{9 167, According to a press release dated February 19, 2012, Wynn Resorts issued a note

20§ in the amount of $1.936 biltion to Aruze USA. This'amount is exactly 30% less than the market
21§ value of Aruze USA’s stock as measured by the closing price of Wynn Resorts” stock on the

22 I Friday prior to the Saturday Board mesting. According to its press relgase, Wynn Resorts arrived
23 I at this value because “it engaged an independent financial advisor to assist in the fair value

24 | caloulation and concluded that a discount to the current trading price was appropriate because of
25 §f rvestrictons on most of the shares which are subject to the terms of an existing stockholder

26 agreement.” The irony here is rich, becanse the Stockholders Agresment, by its terms, either

27 { prechudes the redemption of Aruze USA’s stock altogether or, alternately, the transter restrictions

28 | arenot binding on Aruze UUSA as a result of Steve Wynn's and Elaine Wynn’s breach of the
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Stockholders Agrecment (by voting in favor of the redemption of Aruze USA s shares and by

restrictions are also invalid and unenforceable to the extent that they constitute an illegal restraint

impact the value of Aruze USA's shares so as to support a discount against the market price,

-~ h

90 days after Aruze USA agreed to invest in Wynn Resorts and committed its interests n Valvino

to Wynn Resorts, Wynn Resorts and Mr. Wyan thus sought to continue their fraudulent scheme
| Aruze USA's shares of Wynn Resorts” stock.
UISA’s almost 20% sharcholder interest in the Company, Wynn Resoris relied selely on one

past.

who helped Mr. Wyan finance his Golden Nugget Casino in Atlantie City and Mirage casino in

relationship with Me. Moels, According to press reports, Mr. Moelis has stated that he would

Steve Wynn's failure to vote in favor of directors nominated by Aruze USA). The transfer

Oft alif:';?i_‘ai}iility, Thus, the restrictions i1 the Stockholders Agreement could not legitimately

168. The February 19, 2012 Wynn Resorts press release also falsely stated that the
redemption process in the Articles of Incorporation had “been [in place] since the Company’s
inception.” This is untrue, as Mr. Wynn unilaterally amended the Articles of Incorporation to

include the purported redemption language months affer Wynn Resords was created, and nearly

by publishing a false basis under which Wynn Resorts purported to have the authority to redeem

169,  Nevertheless, hoping to unilaterally decide on a “clearance™ price for Armze
s ARIPHE i

opinion from Moclis & Company (*Moelis™), which has done business with Wynn Resavis in the

170, M. Wynn and Kenneth Moelis (“Mr. Moelis™) — the founder of Moelis — go way
back, M. Moels first worked with Mr, Wynn when M, Moelis worked at the investoent
banking firm of Drexel Burnham Lambert (“Drexel”). At Drexel, Mr. Moclis was the banker

Las Vegas, Opn miformation and belief, Mr. Wynn has a close personal and professionad
take the fivst Jighi out of LAX to rush to the assistance of Mr. Wynn, Mr. Wynn reciprocates

Mr, Moehs® loyally and support. Among other things, My, Wynn engaged Mr. Moelss to serve as

the lead underwriter of Wynn Resorts’ $210 million comimon stock offering in Macch 2009,
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