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DOCUMENT INDEX 
 

DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

1  02/14/07 Application for Release of Mechanic’s 
Lien (Case No. CV07-00341) 

I AA0001-0007

2  02/14/07 Declaration of John Iliescu in Support of 
Application for Release of Mechanic’s 
Lien (Case No. CV07-00341) with 
Exhibits 

I AA0008-0013

3  03/06/07 Affidavit of Mailing of Application for 
Release of Mechanic’s Lien, Declaration 
of John Iliescu in Support of Application 
for Release of Mechanic’s Lien; and 
Order Setting Hearing 

I AA0014-0015

4  05/03/07 Response to Application for Release of 
Mechanic’s Lien with Exhibits  
(Case No. CV07-00341) 

I AA0016-0108

5  
05/03/07 

Hrg. 
Transcript:  Application for Release of 
Mechanic’s Lien (File Date - 06/29/07) 

I AA0109-0168

6  05/03/07 Order [Setting Discovery Schedule before 
ruling on Mechanic’s Lien Release 
Application] 

I AA0169-0171

7  05/04/07 Complaint to Foreclose Mechanic’s Lien 
and for Damages (Case No. CV07 01021)

I AA0172-0177

8  05/08/07 Original Verification of Complaint to 
Foreclose Mechanic’s Lien and for 
Damages (CV07-01021) 

I AA0178-0180

9  07/30/07 Supplemental Response to Application 
for Release of Mechanic’s Lien (Case No. 
CV07-00341)  

I AA0181-0204

10 09/06/07 
& 09/24/07 

Stipulation and Order to Consolidate 
Proceedings [Both filed versions] 

I AA0205-0212

11 09/27/07 Answer to Complaint to Foreclose 
Mechanic’s Lien and Third Party 
Complaint (Case No. CV07-01021) 
without Exhibits 

I AA0213-0229
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

12 04/17/08 Applicants/Defendants’ Motion for 
Partial Summary Judgment including 
Exhibits 2, 4, 5, 6, (first 24 pages of) 7, 
10, 11, & (first 12 pages of) 12 

II AA0230-0340

13 02/03/09 Mark B. Steppan’s Opposition to Motion 
for Partial Summary Judgment and Cross-
Motion for Partial Summary Judgment 
with all originally attached exhibits 
(consisting of Exhibits 13-23) 

II AA0341-434 

14 03/31/09 Reply in Support of Motion for Partial 
Summary Judgment and Opposition to 
Cross-Motion with Exhibits 

II AA0435-0478

15 05/22/09 Mark B. Steppan’s Reply to Opposition 
to Cross-Motion for Partial Summary 
Judgment with Exhibits 

III AA0479-0507

16 06/22/09 Order - Denying Motion for Partial 
Summary Judgment & Granting Cross 
Motion for Partial Summary Judgment 
[regarding failure to provide pre-lien 
notice] 

III AA0508-0511

17 07/20/09 Notice of Entry of [First] Partial 
Summary Judgment and Certificate of 
Service 

III AA0512-0515

18 09/06/11 Defendant Iliescus’ Demand for Jury 
Trial 

III AA0516-0519

19 10/21/11 Steppan’s Motion for Partial Summary 
Judgment [regarding lien amount] with 
Declaration of Mark B. Steppan 

III AA0520-0529

20 02/11/13 Opposition to Motion for Partial 
Summary Judgment [regarding lien 
amount]  

III AA0530-0539

21 02/21/13 Reply in Support of Motion for Partial 
Summary Judgment [regarding lien 
amount] with only Exhibits 2, 4, 5, 6, 7, 8 
& 9 

III AA0540-0577
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

22 05/09/13 Order Granting Motion for Partial 
Summary Judgment [regarding lien on 
contract amount] 

III AA0578-0581

23 07/11/13 Motion to Strike Jury or Limit Demand 
without Exhibits 

III AA0582-0586

24 07/26/13 Opposition to Motion to Strike Jury 
Demand 

III AA0587-0594

25 08/06/13 Reply in Support of Motion to Strike Jury 
Demand with only Exhibits 2, 3 & 4 

III AA0595-0624

26 08/23/13 Order Granting Motion to Strike or Limit 
Jury Demand  

III AA0625-0627

27 09/09/13 Transcript:  Hearing on Motion for 
Continuance & to Extend (File Date - 
06/17/14) 

III AA0628-0663

28 11/08/13 NRCP 16.1(a)(3) Disclosure Statement III AA0664-0674
29 11/08/13 Plaintiff’s Pre-Trial Disclosure III AA0675-0680
30 12/02/13 Iliescus’ Pre-Trial Statement III AA0681-0691
31 12/04/13 Steppan’s Pre-Trial Statement  III AA0692-0728
32 12/06/13 Trial Stipulation IV AA0729-0735
33 12/09/13 

Hrg. 
Transcript:  Trial Day 1 - Volume I – 
Corrected/ Repaginated Transcript (File 
Date - 02/27/15) Transcript pages 1-242 
 
Transcript:  Trial Day 1 - Volume I – 
Corrected/ Repaginated Transcript (File 
Date - 02/27/15) Transcript pages 243-291

IV 
 
 
 

V  

AA0736-0979 
 
 
 

AA0980-1028

34 
12/09/13 Minutes:  Bench Trial (Day 1) (Hearing 

Date - 12/09/13)  
V AA1029 

35 12/10/13  
Hrg. 

Transcript:  Trial Day 2 - Volume II (File 
Date - 02/24/14) Transcript pages 292-492
 
Transcript:  Trial Day 2 - Volume II (File 
Date - 02/24/14) Transcript pages 493-586

V 
 
 

VI 

AA1030-1230 
 
 

AA1231-1324

36 12/10/13 Minutes:  Bench Trial (Day 2) (Hearing 
Date - 12/10/13) 

VI AA1325 
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

37 12/11/13 Legal Memorandum in Support of Dis-
missal for failure to Comply with Statute 
for Foreclosure Pursuant to NRCP 50 

VI AA1326-1332

38 12/11/13  
Hrg. 

Transcript:  Trial Day 3 - Volume III 
(File Date - 02/24/14) Transcript pages 
587-735 
 
Transcript:  Trial Day 3 - Volume III 
(File Date - 02/24/14) Transcript pages 
736-844 

VI 
 
 
 

VII 

AA1333-1481 
 
 
 

AA1482-1590

39 12/11/13  
Hrg. 

Transcript:  Trial Day 4 - Volume IV 
(File Date - 02/24/14) Transcript pages 
845-966 

VII AA1591-1712

40 
12/12/13 

Minutes:  Bench Trial (Day 3) (Hearing 
Date - 12/11/13) 

VII AA1713-1714

41 12/12/13 
 
 
 
 

12/09/13 
12/09/13 
12/09/13 

 
12/09/13 
12/09/13 

 
12/09/13 

 
12/09/13 

 
 

12/09/13 
 
 
 
 

Minutes:  Bench Trial (Day 4) and list of 
Marked, Offered, and Admitted Trial 
Exhibits (Hearing Date - 12/12/13) 
 
Trial Exhibits: 
Trial Exhibit 1 [Original Lien Notice] 
Trial Exhibit 2 [Amended Lien Notice] 
Trial Exhibit 3 [Second Amended Lien 

Notice] 
Trial Exhibit 14 [Hourly Fee Agreement] 
Trial Exhibit 15 [December 14, 2005 

Nathan Ogle Letter] 
Trial Exhibit 16 [February 7, 2006 

Nathan Ogle Letter] 
Trial Exhibit 19 [May 31, 2006 Side 

Agreement Letter Proposal for Model 
Exhibits] 

Trial Exhibit 20 [May 31, 2006 Side 
Agreement Letter Proposal for 
Adjacent Church Parking Studies] 

 
 

VIII AA1715-1729 
 
 
 
 

AA1730-1734 
AA1735-1740 
AA1741-1750 

 
AA1751-1753 
AA1754-1755 

 
AA1756-1757 

 
AA1758-1761 

 
 

AA1762-1765 
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

12/11/13 
 
 

12/11/13 
 
 

N/A 
 

12/11/13 
 

12/10/13 
 

12/11/13 
 

12/09/13 
 

12/09/13 
 
 

12/09/13 
 
 

12/09/13 
 
 

12/09/13 
 

12/09/13 
[Offered but 

Rejected] 

Trial Exhibit 21 [August 10, 2006 Side 
Agreement Letter Proposal for City 
Staff Meeting Requested Studies] 

Trial Exhibit 22 [September 13, 2006 Side 
Agreement Letter Proposal for video 
fly-through] 

[Pages AA1772-1778 Intentionally Omitted] 
 
Trial Exhibit 24 [Hourly Fee Project 

Invoices] 
Trial Exhibit 25 [Post-AIA Flat Fee 

Project Invoices] 
Trial Exhibit 26 [Project Invoices for 

Reimbursable expenses] 
Portions of Trial Exhibit 35 [Portions of 

Application for Special Use Permit]  
Portions of Trial Exhibit 36 [Portions of 

February 7, 2006 Application for 
Special Use Permit and Tentative Map]

Portions of Trial Exhibit 37 [Portions of 
Tentative Map & Special Use Permit 
Application Pages] 

Portions of Trial Exhibit 51 [Reno 
Development Application Documents 
Pages 1-7]  

Trial Exhibit 52 [October 13, 2010 City of 
Reno Permit Receipt] 

Proposed Trial Exhibit 130-Never 
Admitted  [September 30, 2013 Don 
Clark Expert Report]  

AA1766-1767 
 
 

AA1768-1771 
 
 

[AA1772-1778
Intentionally Omitted] 

AA1779-1796 
 

AA1797-1815 
 

AA1816-1843 
 

AA1844-1858 
 

AA1859-1862 
 
 

AA1863-1877 
 
 

AA1878-1885 
 
 

AA1886-1887 
 

AA1888-1892

42 01/02/14 Steppan’s Supplemental Trial Brief VIII AA1893-1898
43 01/03/14 Post Trial Argument by Defendant Iliescu VIII AA1899-1910
44 05/28/14 Findings of Fact, Conclusions of Law and 

Decision 
VIII AA1911-1923

45 06/10/14 Hearing Brief Regarding Calculation of 
Principal and Interest 

VIII AA1924-1931
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

46 06/12/14 Minutes:   Hearing on Final Amount 
Owed, Pursuant to the Order Filed on 
May 28, 2014 (Hearing Date - 06/12/14) 

VIII AA1932 

47 06/12/14  
Hrg. 

Transcript:  Hearing on Final Decree and 
Order based on the Court’s 5/28/14 
Findings of Fact, Conclusions of Law and 
Decision (File Date - 01/21/15) 

VIII AA1933-1963

48 10/27/14 Defendants’ Motion for NRCP 60(b)  
Relief From Court’s Findings of Fact, 
Conclusions of Law and Decision and 
Related Orders (with Exhibit Nos. 9, 11, 
12, 15, 16, 17, and 18) 

IX AA1964-2065

49 12/04/14 Amended Opposition to Defendants’ 
Motion for NRCP 60(b) Relief from 
Court’s  Findings of Fact, Conclusions of 
Law and Decision and Related Orders 

IX AA2066-2183

50 12/16/14 Defendants’ Reply Points and Authorities 
in Support of Their Motion for NRCP 
60(b) Relief From Court’s Findings of 
Fact, Conclusions of Law and Decision 
and Related Orders  

IX AA2184-2208

51 02/18/15  
Hrg. 

Transcript:  Oral Arguments regarding 
Iliescus’ Rule 60(b) Motion – Day 1 (File 
Date - 02/23/15) 

X AA2209-2256

52 02/18/15  
Hrg. 

Minutes:  Oral Arguments re: Rule 60(b) 
(Day 1) (Hrg. Date - 02/15/18) 

X AA2257 

53 02/18/15  
Hrg. 

Transcript:  Oral Arguments regarding 
Iliescus Rule 60(b) Motion – Day 2 (File 
Date - 02/23/15) 

X AA2258-2376

54 02/23/15 Minutes:  Oral Arguments re: Rule 60(b) 
(Day 2) (Hearing Date - 02/23/15 

X AA2377 

55 02/26/15 
Court 

Judgment, Decree and Order for 
Foreclosure of Mechanics Lien 

X AA2378-2380

56 02/27/15 Notice of Entry of Judgment, Decree and 
Order for Foreclosure of Mechanic’s 
Liens 

X AA2381-2383
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

57 03/10/15 Defendants’ Motion For Court To Alter 
Or Amend Its Judgment And Related 
Prior Orders 

X AA2384-2420

58 03/11/15 Opposition to Defendants’ Motion to 
Alter or Amend Judgment and Related 
Orders 

X AA2421-2424

59 03/13/15 Decision and Order Denying NRCP 60(b) 
Motion 

X AA2425-2431

60 03/13/15 Notice of Entry of Order Denying Rule 
60(b) Motion with Certificate of Service 

X AA2432-2435

61 03/20/15 Reply Points and Authorities in Support 
of Defendants’ Motion For Court To 
Alter Or Amend Its Judgment And 
Related Prior Orders 

X AA2436-2442

62 05/27/15 Order Denying Defendants’ Motion for 
Court to Alter or Amend Its Judgment 
and Related Prior Orders 

X AA2443-2446

63 05/28/15 Notice of Entry of Order Denying Motion 
to Alter or Amend, with Certificate of 
Service 

X AA2447-2448

64 06/23/15 Notice of Appeal By John Iliescu, Jr., 
Individually, and John Iliescu, Jr. and 
Sonnia Santee Iliescu, as Trustees of The 
John Iliescu, Jr. and Sonnia Iliescu 1992 
Family Trust Agreement 

X AA2449-2453

65 07/15/15 Notice of Entry of Various Orders XI AA2454-2479

66 
10/29/15 Minutes:  Hearing on Defendants’ Motion 

for Clarification (Hearing Date -11/13/15)
XI AA2480 

67 11/17/15 Decision and Order Granting Motion 
Seeking Clarification of Finality of 
Judgment 

XI AA2481-2484
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

68 12/16/15 Amended Notice of Appeal By John 
Iliescu, Jr., Individually, and John Iliescu, 
Jr. and Sonnia Santee Iliescu, As Trustees 
of The John Iliescu, Jr. and Sonnia Iliescu 
1992 Family Trust Agreement  

XI AA2485-2489

69 01/26/16 Order Dismissing Appeal in Part and 
Reinstating Briefing 

XI AA2490-2492

  SUPPLEMENTAL DOCUMENTS1   

70 12/10/13 Deposition Transcript of David Snelgrove 
on November 18, 2008 

XI AA2493-2554

71 12/11/13 Trial Exhibits 27-31 [Side Agreement 
Invoices] 

XI AA2555-2571

 
ALPHABETICAL INDEX 

 

DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

3 03/06/07 Affidavit of Mailing of Application for 
Release of Mechanic’s Lien, Declaration 
of John Iliescu in Support of Application 
for Release of Mechanic’s Lien; and 
Order Setting Hearing 

I AA0014-0015

68 12/16/15 Amended Notice of Appeal By John 
Iliescu, Jr., Individually, and John Iliescu, 
Jr. and Sonnia Santee Iliescu, As Trustees 
of The John Iliescu, Jr. and Sonnia Iliescu 
1992 Family Trust Agreement  

XI AA2485-2489

49 12/04/14 Amended Opposition to Defendants’ 
Motion for NRCP 60(b) Relief from 
Court’s  Findings of Fact, Conclusions of 
Law and Decision and Related Orders 

IX AA2066-2183

11 09/27/07 Answer to Complaint to Foreclose Mecha-
nic’s Lien and Third Party Complaint 
(Case No. CV07-01021) without Exhibits 

I AA0213-0229

                                                 
1 These documents are not in chronological order because they were added to the Appendix shortly before filing. 
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

12 04/17/08 Applicants/Defendants’ Motion for 
Partial Summary Judgment including 
Exhibits 2, 4, 5, 6, (first 24 pages of) 7, 
10, 11, & (first 12 pages of) 12 

II AA0230-0340

1 02/14/07 Application for Release of Mechanic’s 
Lien (Case No. CV07-00341) 

I AA0001-0007

7 05/04/07 Complaint to Foreclose Mechanic’s Lien 
and for Damages (Case No. CV07 01021)

I AA0172-0177

59 03/13/15 Decision and Order Denying NRCP 60(b) 
Motion 

X AA2425-2431

67 11/17/15 Decision and Order Granting Motion 
Seeking Clarification of Finality of 
Judgment 

XI AA2481-2484

2 02/14/07 Declaration of John Iliescu in Support of 
Application for Release of Mechanic’s 
Lien (Case No. CV07-00341) with 
Exhibits 

I AA0008-0013

18 09/06/11 Defendant Iliescus’ Demand for Jury 
Trial 

III AA0516-0519

57 03/10/15 Defendants’ Motion For Court To Alter 
Or Amend Its Judgment And Related 
Prior Orders 

X AA2384-2420

48 10/27/14 Defendants’ Motion for NRCP 60(b)  
Relief From Court’s Findings of Fact, 
Conclusions of Law and Decision and 
Related Orders (with Exhibit Nos. 9, 11, 
12, 15, 16, 17, and 18) 

IX AA1964-2065

50 12/16/14 Defendants’ Reply Points and Authorities 
in Support of Their Motion for NRCP 
60(b) Relief From Court’s Findings of 
Fact, Conclusions of Law and Decision 
and Related Orders  

IX AA2184-2208

70 12/10/13 Deposition Transcript of David Snelgrove 
on November 18, 2008 

XI AA2493-2554

44 05/28/14 Findings of Fact, Conclusions of Law and 
Decision 

VIII AA1911-1923
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

45 06/10/14 Hearing Brief Regarding Calculation of 
Principal and Interest 

VIII AA1924-1931

30 12/02/13 Iliescus’ Pre-Trial Statement III AA0681-0691
55 02/26/15 

Court 
Judgment, Decree and Order for 
Foreclosure of Mechanics Lien 

X AA2378-2380

37 12/11/13 Legal Memorandum in Support of Dis-
missal for failure to Comply with Statute 
for Foreclosure Pursuant to NRCP 50 

VI AA1326-1332

13 02/03/09 Mark B. Steppan’s Opposition to Motion 
for Partial Summary Judgment and Cross-
Motion for Partial Summary Judgment 
with all originally attached exhibits 
(consisting of Exhibits 13-23) 

II AA0341-434 

15 05/22/09 Mark B. Steppan’s Reply to Opposition 
to Cross-Motion for Partial Summary 
Judgment with Exhibits 

III AA0479-0507

46 06/12/14 Minutes:   Hearing on Final Amount 
Owed, Pursuant to the Order Filed on 
May 28, 2014 (Hearing Date - 06/12/14) 

VIII AA1932 

34 12/09/13 Minutes:  Bench Trial (Day 1) (Hearing 
Date - 12/09/13) 

V AA1029 

36 12/10/13 Minutes:  Bench Trial (Day 2) (Hearing 
Date - 12/10/13) 

VI AA1325 

40 
12/12/13 

Minutes:  Bench Trial (Day 3) (Hearing 
Date - 12/11/13) 

VII AA1713-1714

41 12/12/13 
 
 
 
 

12/09/13 
12/09/13 
12/09/13 

 
12/09/13 

 

Minutes:  Bench Trial (Day 4) and list of 
Marked, Offered, and Admitted Trial 
Exhibits (Hearing Date - 12/12/13) 
 
Trial Exhibits: 
Trial Exhibit 1 [Original Lien Notice] 
Trial Exhibit 2 [Amended Lien Notice] 
Trial Exhibit 3 [Second Amended Lien 

Notice] 
Trial Exhibit 14 [Hourly Fee Agreement] 
 

VIII AA1715-1729 
 
 
 
 

AA1730-1734 
AA1735-1740 
AA1741-1750 

 
AA1751-1753 
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

12/09/13 
 

12/09/13 
 

12/09/13 
 
 

12/09/13 
 
 

12/11/13 
 
 

12/11/13 
 
 

N/A 
 

12/11/13 
 

12/10/13 
 

12/11/13 
 

12/09/13 
 

12/09/13 
 
 

12/09/13 
 
 

12/09/13 
 
 

12/09/13 
 
 

Trial Exhibit 15 [December 14, 2005 
Nathan Ogle Letter] 

Trial Exhibit 16 [February 7, 2006 
Nathan Ogle Letter] 

Trial Exhibit 19 [May 31, 2006 Side 
Agreement Letter Proposal for Model 
Exhibits] 

Trial Exhibit 20 [May 31, 2006 Side 
Agreement Letter Proposal for 
Adjacent Church Parking Studies] 

Trial Exhibit 21 [August 10, 2006 Side 
Agreement Letter Proposal for City 
Staff Meeting Requested Studies] 

Trial Exhibit 22 [September 13, 2006 Side 
Agreement Letter Proposal for video 
fly-through] 

[Pages AA1772-1778 Intentionally Omitted] 
 
Trial Exhibit 24 [Hourly Fee Project 

Invoices] 
Trial Exhibit 25 [Post-AIA Flat Fee 

Project Invoices] 
Trial Exhibit 26 [Project Invoices for 

Reimbursable expenses] 
Portions of Trial Exhibit 35 [Portions of 

Application for Special Use Permit]  
Portions of Trial Exhibit 36 [Portions of 

February 7, 2006 Application for 
Special Use Permit and Tentative Map]

Portions of Trial Exhibit 37 [Portions of 
Tentative Map & Special Use Permit 
Application Pages] 

Portions of Trial Exhibit 51 [Reno 
Development Application Documents 
Pages 1-7]  

Trial Exhibit 52 [October 13, 2010 City of 
Reno Permit Receipt] 

 

AA1754-1755 
 

AA1756-1757 
 

AA1758-1761 
 
 

AA1762-1765 
 
 

AA1766-1767 
 
 

AA1768-1771 
 
 

[AA1772-1778
Intentionally Omitted] 

AA1779-1796 
 

AA1797-1815 
 

AA1816-1843 
 

AA1844-1858 
 

AA1859-1862 
 
 

AA1863-1877 
 
 

AA1878-1885 
 
 

AA1886-1887 
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

12/09/13 
[Offered but 

Rejected] 

Proposed Trial Exhibit 130-Never 
Admitted  [September 30, 2013 Don 
Clark Expert Report]  

AA1888-1892

66 10/29/15 Minutes:  Hearing on Defendants’ Motion 
for Clarification (Hearing Date -11/13/15)

XI AA2480 

52 02/18/15  
Hrg. 

Minutes:  Oral Arguments re: Rule 60(b) 
(Day 1) (Hrg. Date - 02/15/18) 

X AA2257 

54 02/23/15 Minutes:  Oral Arguments re: Rule 60(b) 
(Day 2) (Hearing Date - 02/23/15 

X AA2377 

23 07/11/13 Motion to Strike Jury or Limit Demand 
without Exhibits 

III AA0582-0586

64 06/23/15 Notice of Appeal By John Iliescu, Jr., 
Individually, and John Iliescu, Jr. and 
Sonnia Santee Iliescu, as Trustees of The 
John Iliescu, Jr. and Sonnia Iliescu 1992 
Family Trust Agreement 

X AA2449-2453

17 07/20/09 Notice of Entry of [First] Partial 
Summary Judgment and Certificate of 
Service 

III AA0512-0515

56 02/27/15 Notice of Entry of Judgment, Decree and 
Order for Foreclosure of Mechanic’s 
Liens 

X AA2381-2383

63 05/28/15 Notice of Entry of Order Denying Motion 
to Alter or Amend, with Certificate of 
Service 

X AA2447-2448

60 03/13/15 Notice of Entry of Order Denying Rule 
60(b) Motion with Certificate of Service 

X AA2432-2435

65 07/15/15 Notice of Entry of Various Orders XI AA2454-2479
28 11/08/13 NRCP 16.1(a)(3) Disclosure Statement III AA0664-0674
58 03/11/15 Opposition to Defendants’ Motion to 

Alter or Amend Judgment and Related 
Orders 

X AA2421-2424

20 02/11/13 Opposition to Motion for Partial 
Summary Judgment [regarding lien 
amount]  

III AA0530-0539
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

24 07/26/13 Opposition to Motion to Strike Jury 
Demand 

III AA0587-0594

16 06/22/09 Order - Denying Motion for Partial 
Summary Judgment & Granting Cross 
Motion for Partial Summary Judgment 
[regarding failure to provide pre-lien 
notice] 

III AA0508-0511

6 05/03/07 Order [Setting Discovery Schedule before 
ruling on Mechanic’s Lien Release 
Application] 

I AA0169-0171

62 05/27/15 Order Denying Defendants’ Motion for 
Court to Alter or Amend Its Judgment 
and Related Prior Orders 

X AA2443-2446

69 01/26/16 Order Dismissing Appeal in Part and 
Reinstating Briefing 

XI AA2490-2492

22 05/09/13 Order Granting Motion for Partial 
Summary Judgment [regarding lien on 
contract amount] 

III AA0578-0581

26 08/23/13 Order Granting Motion to Strike or Limit 
Jury Demand  

III AA0625-0627

8 05/08/07 Original Verification of Complaint to 
Foreclose Mechanic’s Lien and for 
Damages (CV07-01021) 

I AA0178-0180

29 11/08/13 Plaintiff’s Pre-Trial Disclosure III AA0675-0680
43 01/03/14 Post Trial Argument by Defendant Iliescu VIII AA1899-1910
21 02/21/13 Reply in Support of Motion for Partial 

Summary Judgment [regarding lien 
amount] with only Exhibits 2, 4, 5, 6, 7, 8 
& 9 

III AA0540-0577

14 03/31/09 Reply in Support of Motion for Partial 
Summary Judgment and Opposition to 
Cross-Motion with Exhibits 

II AA0435-0478

25 08/06/13 Reply in Support of Motion to Strike Jury 
Demand with only Exhibits 2, 3 & 4 

III AA0595-0624
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

61 03/20/15 Reply Points and Authorities in Support 
of Defendants’ Motion For Court To 
Alter Or Amend Its Judgment And 
Related Prior Orders 

X AA2436-2442

4 05/03/07 Response to Application for Release of 
Mechanic’s Lien with Exhibits  
(Case No. CV07-00341) 

I AA0016-0108

19 10/21/11 Steppan’s Motion for Partial Summary 
Judgment [regarding lien amount] with 
Declaration of Mark B. Steppan 

III AA0520-0529

31 12/04/13 Steppan’s Pre-Trial Statement  III AA0692-0728
42 01/02/14 Steppan’s Supplemental Trial Brief VIII AA1893-1898
10 09/06/07 

& 09/24/07 
Stipulation and Order to Consolidate 
Proceedings [Both filed versions] 

I AA0205-0212

9 07/30/07 Supplemental Response to Application 
for Release of Mechanic’s Lien (Case No. 
CV07-00341)  

I AA0181-0204

5 05/03/07 
Hrg. 

Transcript:  Application for Release of 
Mechanic’s Lien (File Date - 06/29/07) 

I AA0109-0168

47 06/12/14  
Hrg. 

Transcript:  Hearing on Final Decree and 
Order based on the Court’s 5/28/14 
Findings of Fact, Conclusions of Law and 
Decision (File Date - 01/21/15) 

VIII AA1933-1963

27 09/09/13 Transcript:  Hearing on Motion for 
Continuance & to Extend (File Date - 
06/17/14) 

III AA0628-0663

53 02/18/15  
Hrg. 

Transcript:  Oral Arguments regarding 
Iliescus Rule 60(b) Motion – Day 2 (File 
Date - 02/23/15) 

X AA2258-2376

51 02/18/15  
Hrg. 

Transcript:  Oral Arguments regarding 
Iliescus’ Rule 60(b) Motion – Day 1 (File 
Date - 02/23/15) 

X AA2209-2256

33 12/09/13 
Hrg. 

Transcript:  Trial Day 1 - Volume I – 
Corrected/ Repaginated Transcript (File 
Date - 02/27/15) Transcript pages 1-242 

IV 
 
 
 

AA0736-0979 
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

Transcript:  Trial Day 1 - Volume I – 
Corrected/ Repaginated Transcript (File 
Date - 02/27/15) Transcript pages 243-291

V  AA0980-1028

35 12/10/13  
Hrg. 

Transcript:  Trial Day 2 - Volume II (File 
Date - 02/24/14) Transcript pages 292-492
 
Transcript:  Trial Day 2 - Volume II (File 
Date - 02/24/14) Transcript pages 493-586

V 
 
 

VI 

AA1030-1230 
 
 

AA1231-1324

38 12/11/13  
Hrg. 

Transcript:  Trial Day 3 - Volume III 
(File Date - 02/24/14) Transcript pages 
587-735 
 
Transcript:  Trial Day 3 - Volume III 
(File Date - 02/24/14) Transcript pages 
736-844 

VI 
 
 
 

VII 

AA1333-1481 
 
 
 

AA1482-1590

39 12/11/13  
Hrg. 

Transcript:  Trial Day 4 - Volume IV 
(File Date - 02/24/14) Transcript pages 
845-966 

VII AA1591-1712

71 12/11/13 Trial Exhibits 27-31 [Side Agreement 
Invoices] 

XI AA2555-2571

32 12/06/13 Trial Stipulation IV AA0729-0735
 
 





F I L E D
Electronically

2015-07-15 10:57:14 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 5045651
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AA2455



AA2456



AA2457



F I L E D
Electronically

2015-07-15 10:57:14 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 5045651

AA2458



AA2459



AA2460



AA2461



AA2462
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Electronically

2015-07-15 10:57:14 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 5045651

AA2463



AA2464



AA2465



AA2466



F I L E D
Electronically

2015-07-15 10:57:14 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 5045651

AA2467



AA2468



AA2469



AA2470



AA2471



AA2472



F I L E D
Electronically

2015-07-15 10:57:14 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 5045651

AA2473



AA2474



AA2475



AA2476



AA2477



AA2478



AA2479



CASE NO. CV07-00341 MARK STEPPAN VS. JOHN ILIESCU, ETAL 
 
DATE, JUDGE      
OFFICERS OF 
COURT PRESENT                          APPEARANCES-HEARING                                                     CONT'D TO  
11/13/15 
HONORABLE 
ELLIOTT A.  
SATTLER 
DEPT. NO.10 
M. White 
(Clerk) 
D. Gustin 
(Reporter) 

HEARING ON DEFENDANTS’ MOTION FOR CLARIFICATION 
10:35 a.m. – Court convened. 
Michael Hoy, Esq., was present on behalf of the Plaintiff. 
G. Mark Albright, Esq., was present on behalf of the Defendants. 
COURT reviewed the recent procedural history of the case. 
Counsel Albright presented argument in support of the Defendants’ Motion 
Seeking Clarification of Finality of Court’s Recent Judgment for Purposes of 
Maintaining Appeal; and Motion for Expedited Decision on Shortened Time 
Basis, filed October 29, 2015. 
Counsel Hoy responded; and he further noted that he does not have an 
objection to preparing a better judgment, however he has concerns 
regarding this Court’s jurisdiction. 
COURT ORDERED: Respective counsel shall draft an amended judgment 
that comports with their mutual agreement and submit it to the Court by 
November 19, 2015.  
10:55 a.m. – Court adjourned. 

 
 
	
	
 

                 
                                                                                                                                                                           
                                                                                  
 
 

F I L E D
Electronically

2015-11-13 12:23:53 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 5234392
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F I L E D
Electronically

2015-11-17 02:25:34 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 5239467

AA2481



AA2482



AA2483



AA2484



F I L E D
Electronically

2015-12-16 02:39:58 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 5281957 : yviloria
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AA2487



AA2488



AA2489



F I L E D
Electronically

2016-01-26 09:23:04 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 5336314

AA2490
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AA2492



AA2493



AA2494



AA2495



AA2496



AA2497



AA2498



AA2499



AA2500



AA2501



AA2502



AA2503



AA2504



AA2505



AA2506



AA2507



AA2508



AA2509



AA2510



AA2511



AA2512



AA2513



AA2514



AA2515



AA2516



AA2517



AA2518



AA2519



AA2520



AA2521



AA2522



AA2523



AA2524



AA2525



AA2526



AA2527



AA2528



AA2529



AA2530



AA2531



AA2532



AA2533



AA2534



AA2535



AA2536



AA2537



AA2538



AA2539



AA2540



AA2541



AA2542



AA2543



AA2544



AA2545



AA2546



AA2547



AA2548



AA2549



AA2550



AA2551



AA2552



AA2553



AA2554



TRIAL EXHIBITS 27-31 

 

AA2555



Steppan'v.'Iliescu
Exhibit'27:''Invoices'for'Project'0515902

Invoice Date Amount Discovery
22385 6/20/06 645.00'''''''' ST4398
22409 7/19/06 255.00'''''''' ST4399

AA2556



AA2557



AA2558



Steppan'v.'Iliescu
Exhibit'28:''Invoices'for'Project'0515903

Invoice Date Amount Discovery
22386 6/20/06 3,255.00''''' ST4401
22410 7/19/06 6,730.00''''' ST4402
22467 9/21/06 1,392.50''''' ST4403

AA2559



AA2560



AA2561



AA2562



Steppan'v.'Iliescu
Exhibit'29:''Invoices'for'Project'0515905

Invoice Date Amount Discovery
22431 8/23/06 22,100.00''' ST4405
22453 9/21/06 10,675.00''' ST4406
22469 10/25/06 1,800.00''''' ST4407
22498 11/21/06 1,980.00''''' ST4408

AA2563



AA2564



AA2565



AA2566



AA2567



AA2568



AA2569



AA2570



AA2571



 

IN THE SUPREME COURT OF THE STATE OF NEVADA 

JOHN ILIESCU, JR., individually, JOHN 
ILIESCU, JR. and SONNIA SANTEE 
ILIESCU, as Trustees of the JOHN 
ILIESCU, JR. AND SONNIA ILIESCU 
1992 FAMILY TRUST AGREEMENT, 
 
   Appellants 
 
 vs. 
 
MARK B. STEPPAN,  
 

Respondent. 

Supreme Court No. 68346 
Washoe County Case No. CV07-
00341 
(Consolidated w/CV07-01021) 

 
 
 

 

 
__________________________________________________________________ 

 

APPENDIX TO 
APPELLANT’S OPENING BRIEF 

VOLUME X 
_______________________________________________________________________________________________________ 

 

Appeal from the Second Judicial District Court of the State of Nevada 
in and for the County of Washoe County  

Case No. CV07-00341 
 
 

G. MARK ALBRIGHT, ESQ. 
Nevada Bar No. 001394 

D. CHRIS ALBRIGHT, ESQ. 
Nevada Bar No. 004904 

ALBRIGHT, STODDARD, WARNICK & ALBRIGHT 
801 South Rancho Drive, Suite D-4 

Las Vegas, Nevada  89106 
Tel: (702) 384-7111 / Fax:  (702) 384-0605 

gma@albrightstoddard.com 
dca@albrightstoddard.com 

Counsel for Appellants 

Electronically Filed
May 12 2016 04:42 p.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 68346   Document 2016-15035

Electronically Filed
May 12 2016 04:42 p.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 68346   Document 2016-15035
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DOCUMENT INDEX 
 

DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

1  02/14/07 Application for Release of Mechanic’s 
Lien (Case No. CV07-00341) 

I AA0001-0007

2  02/14/07 Declaration of John Iliescu in Support of 
Application for Release of Mechanic’s 
Lien (Case No. CV07-00341) with 
Exhibits 

I AA0008-0013

3  03/06/07 Affidavit of Mailing of Application for 
Release of Mechanic’s Lien, Declaration 
of John Iliescu in Support of Application 
for Release of Mechanic’s Lien; and 
Order Setting Hearing 

I AA0014-0015

4  05/03/07 Response to Application for Release of 
Mechanic’s Lien with Exhibits  
(Case No. CV07-00341) 

I AA0016-0108

5  
05/03/07 

Hrg. 
Transcript:  Application for Release of 
Mechanic’s Lien (File Date - 06/29/07) 

I AA0109-0168

6  05/03/07 Order [Setting Discovery Schedule before 
ruling on Mechanic’s Lien Release 
Application] 

I AA0169-0171

7  05/04/07 Complaint to Foreclose Mechanic’s Lien 
and for Damages (Case No. CV07 01021)

I AA0172-0177

8  05/08/07 Original Verification of Complaint to 
Foreclose Mechanic’s Lien and for 
Damages (CV07-01021) 

I AA0178-0180

9  07/30/07 Supplemental Response to Application 
for Release of Mechanic’s Lien (Case No. 
CV07-00341)  

I AA0181-0204

10 09/06/07 
& 09/24/07 

Stipulation and Order to Consolidate 
Proceedings [Both filed versions] 

I AA0205-0212

11 09/27/07 Answer to Complaint to Foreclose 
Mechanic’s Lien and Third Party 
Complaint (Case No. CV07-01021) 
without Exhibits 

I AA0213-0229
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

12 04/17/08 Applicants/Defendants’ Motion for 
Partial Summary Judgment including 
Exhibits 2, 4, 5, 6, (first 24 pages of) 7, 
10, 11, & (first 12 pages of) 12 

II AA0230-0340

13 02/03/09 Mark B. Steppan’s Opposition to Motion 
for Partial Summary Judgment and Cross-
Motion for Partial Summary Judgment 
with all originally attached exhibits 
(consisting of Exhibits 13-23) 

II AA0341-434 

14 03/31/09 Reply in Support of Motion for Partial 
Summary Judgment and Opposition to 
Cross-Motion with Exhibits 

II AA0435-0478

15 05/22/09 Mark B. Steppan’s Reply to Opposition 
to Cross-Motion for Partial Summary 
Judgment with Exhibits 

III AA0479-0507

16 06/22/09 Order - Denying Motion for Partial 
Summary Judgment & Granting Cross 
Motion for Partial Summary Judgment 
[regarding failure to provide pre-lien 
notice] 

III AA0508-0511

17 07/20/09 Notice of Entry of [First] Partial 
Summary Judgment and Certificate of 
Service 

III AA0512-0515

18 09/06/11 Defendant Iliescus’ Demand for Jury 
Trial 

III AA0516-0519

19 10/21/11 Steppan’s Motion for Partial Summary 
Judgment [regarding lien amount] with 
Declaration of Mark B. Steppan 

III AA0520-0529

20 02/11/13 Opposition to Motion for Partial 
Summary Judgment [regarding lien 
amount]  

III AA0530-0539

21 02/21/13 Reply in Support of Motion for Partial 
Summary Judgment [regarding lien 
amount] with only Exhibits 2, 4, 5, 6, 7, 8 
& 9 

III AA0540-0577
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

22 05/09/13 Order Granting Motion for Partial 
Summary Judgment [regarding lien on 
contract amount] 

III AA0578-0581

23 07/11/13 Motion to Strike Jury or Limit Demand 
without Exhibits 

III AA0582-0586

24 07/26/13 Opposition to Motion to Strike Jury 
Demand 

III AA0587-0594

25 08/06/13 Reply in Support of Motion to Strike Jury 
Demand with only Exhibits 2, 3 & 4 

III AA0595-0624

26 08/23/13 Order Granting Motion to Strike or Limit 
Jury Demand  

III AA0625-0627

27 09/09/13 Transcript:  Hearing on Motion for 
Continuance & to Extend (File Date - 
06/17/14) 

III AA0628-0663

28 11/08/13 NRCP 16.1(a)(3) Disclosure Statement III AA0664-0674
29 11/08/13 Plaintiff’s Pre-Trial Disclosure III AA0675-0680
30 12/02/13 Iliescus’ Pre-Trial Statement III AA0681-0691
31 12/04/13 Steppan’s Pre-Trial Statement  III AA0692-0728
32 12/06/13 Trial Stipulation IV AA0729-0735
33 12/09/13 

Hrg. 
Transcript:  Trial Day 1 - Volume I – 
Corrected/ Repaginated Transcript (File 
Date - 02/27/15) Transcript pages 1-242 
 
Transcript:  Trial Day 1 - Volume I – 
Corrected/ Repaginated Transcript (File 
Date - 02/27/15) Transcript pages 243-291

IV 
 
 
 

V  

AA0736-0979 
 
 
 

AA0980-1028

34 
12/09/13 Minutes:  Bench Trial (Day 1) (Hearing 

Date - 12/09/13)  
V AA1029 

35 12/10/13  
Hrg. 

Transcript:  Trial Day 2 - Volume II (File 
Date - 02/24/14) Transcript pages 292-492
 
Transcript:  Trial Day 2 - Volume II (File 
Date - 02/24/14) Transcript pages 493-586

V 
 
 

VI 

AA1030-1230 
 
 

AA1231-1324

36 12/10/13 Minutes:  Bench Trial (Day 2) (Hearing 
Date - 12/10/13) 

VI AA1325 
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

37 12/11/13 Legal Memorandum in Support of Dis-
missal for failure to Comply with Statute 
for Foreclosure Pursuant to NRCP 50 

VI AA1326-1332

38 12/11/13  
Hrg. 

Transcript:  Trial Day 3 - Volume III 
(File Date - 02/24/14) Transcript pages 
587-735 
 
Transcript:  Trial Day 3 - Volume III 
(File Date - 02/24/14) Transcript pages 
736-844 

VI 
 
 
 

VII 

AA1333-1481 
 
 
 

AA1482-1590

39 12/11/13  
Hrg. 

Transcript:  Trial Day 4 - Volume IV 
(File Date - 02/24/14) Transcript pages 
845-966 

VII AA1591-1712

40 
12/12/13 

Minutes:  Bench Trial (Day 3) (Hearing 
Date - 12/11/13) 

VII AA1713-1714

41 12/12/13 
 
 
 
 

12/09/13 
12/09/13 
12/09/13 

 
12/09/13 
12/09/13 

 
12/09/13 

 
12/09/13 

 
 

12/09/13 
 
 
 
 

Minutes:  Bench Trial (Day 4) and list of 
Marked, Offered, and Admitted Trial 
Exhibits (Hearing Date - 12/12/13) 
 
Trial Exhibits: 
Trial Exhibit 1 [Original Lien Notice] 
Trial Exhibit 2 [Amended Lien Notice] 
Trial Exhibit 3 [Second Amended Lien 

Notice] 
Trial Exhibit 14 [Hourly Fee Agreement] 
Trial Exhibit 15 [December 14, 2005 

Nathan Ogle Letter] 
Trial Exhibit 16 [February 7, 2006 

Nathan Ogle Letter] 
Trial Exhibit 19 [May 31, 2006 Side 

Agreement Letter Proposal for Model 
Exhibits] 

Trial Exhibit 20 [May 31, 2006 Side 
Agreement Letter Proposal for 
Adjacent Church Parking Studies] 

 
 

VIII AA1715-1729 
 
 
 
 

AA1730-1734 
AA1735-1740 
AA1741-1750 

 
AA1751-1753 
AA1754-1755 

 
AA1756-1757 

 
AA1758-1761 

 
 

AA1762-1765 
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

12/11/13 
 
 

12/11/13 
 
 

N/A 
 

12/11/13 
 

12/10/13 
 

12/11/13 
 

12/09/13 
 

12/09/13 
 
 

12/09/13 
 
 

12/09/13 
 
 

12/09/13 
 

12/09/13 
[Offered but 

Rejected] 

Trial Exhibit 21 [August 10, 2006 Side 
Agreement Letter Proposal for City 
Staff Meeting Requested Studies] 

Trial Exhibit 22 [September 13, 2006 Side 
Agreement Letter Proposal for video 
fly-through] 

[Pages AA1772-1778 Intentionally Omitted] 
 
Trial Exhibit 24 [Hourly Fee Project 

Invoices] 
Trial Exhibit 25 [Post-AIA Flat Fee 

Project Invoices] 
Trial Exhibit 26 [Project Invoices for 

Reimbursable expenses] 
Portions of Trial Exhibit 35 [Portions of 

Application for Special Use Permit]  
Portions of Trial Exhibit 36 [Portions of 

February 7, 2006 Application for 
Special Use Permit and Tentative Map]

Portions of Trial Exhibit 37 [Portions of 
Tentative Map & Special Use Permit 
Application Pages] 

Portions of Trial Exhibit 51 [Reno 
Development Application Documents 
Pages 1-7]  

Trial Exhibit 52 [October 13, 2010 City of 
Reno Permit Receipt] 

Proposed Trial Exhibit 130-Never 
Admitted  [September 30, 2013 Don 
Clark Expert Report]  

AA1766-1767 
 
 

AA1768-1771 
 
 

[AA1772-1778
Intentionally Omitted] 

AA1779-1796 
 

AA1797-1815 
 

AA1816-1843 
 

AA1844-1858 
 

AA1859-1862 
 
 

AA1863-1877 
 
 

AA1878-1885 
 
 

AA1886-1887 
 

AA1888-1892

42 01/02/14 Steppan’s Supplemental Trial Brief VIII AA1893-1898
43 01/03/14 Post Trial Argument by Defendant Iliescu VIII AA1899-1910
44 05/28/14 Findings of Fact, Conclusions of Law and 

Decision 
VIII AA1911-1923

45 06/10/14 Hearing Brief Regarding Calculation of 
Principal and Interest 

VIII AA1924-1931
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

46 06/12/14 Minutes:   Hearing on Final Amount 
Owed, Pursuant to the Order Filed on 
May 28, 2014 (Hearing Date - 06/12/14) 

VIII AA1932 

47 06/12/14  
Hrg. 

Transcript:  Hearing on Final Decree and 
Order based on the Court’s 5/28/14 
Findings of Fact, Conclusions of Law and 
Decision (File Date - 01/21/15) 

VIII AA1933-1963

48 10/27/14 Defendants’ Motion for NRCP 60(b)  
Relief From Court’s Findings of Fact, 
Conclusions of Law and Decision and 
Related Orders (with Exhibit Nos. 9, 11, 
12, 15, 16, 17, and 18) 

IX AA1964-2065

49 12/04/14 Amended Opposition to Defendants’ 
Motion for NRCP 60(b) Relief from 
Court’s  Findings of Fact, Conclusions of 
Law and Decision and Related Orders 

IX AA2066-2183

50 12/16/14 Defendants’ Reply Points and Authorities 
in Support of Their Motion for NRCP 
60(b) Relief From Court’s Findings of 
Fact, Conclusions of Law and Decision 
and Related Orders  

IX AA2184-2208

51 02/18/15  
Hrg. 

Transcript:  Oral Arguments regarding 
Iliescus’ Rule 60(b) Motion – Day 1 (File 
Date - 02/23/15) 

X AA2209-2256

52 02/18/15  
Hrg. 

Minutes:  Oral Arguments re: Rule 60(b) 
(Day 1) (Hrg. Date - 02/15/18) 

X AA2257 

53 02/18/15  
Hrg. 

Transcript:  Oral Arguments regarding 
Iliescus Rule 60(b) Motion – Day 2 (File 
Date - 02/23/15) 

X AA2258-2376

54 02/23/15 Minutes:  Oral Arguments re: Rule 60(b) 
(Day 2) (Hearing Date - 02/23/15 

X AA2377 

55 02/26/15 
Court 

Judgment, Decree and Order for 
Foreclosure of Mechanics Lien 

X AA2378-2380

56 02/27/15 Notice of Entry of Judgment, Decree and 
Order for Foreclosure of Mechanic’s 
Liens 

X AA2381-2383
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

57 03/10/15 Defendants’ Motion For Court To Alter 
Or Amend Its Judgment And Related 
Prior Orders 

X AA2384-2420

58 03/11/15 Opposition to Defendants’ Motion to 
Alter or Amend Judgment and Related 
Orders 

X AA2421-2424

59 03/13/15 Decision and Order Denying NRCP 60(b) 
Motion 

X AA2425-2431

60 03/13/15 Notice of Entry of Order Denying Rule 
60(b) Motion with Certificate of Service 

X AA2432-2435

61 03/20/15 Reply Points and Authorities in Support 
of Defendants’ Motion For Court To 
Alter Or Amend Its Judgment And 
Related Prior Orders 

X AA2436-2442

62 05/27/15 Order Denying Defendants’ Motion for 
Court to Alter or Amend Its Judgment 
and Related Prior Orders 

X AA2443-2446

63 05/28/15 Notice of Entry of Order Denying Motion 
to Alter or Amend, with Certificate of 
Service 

X AA2447-2448

64 06/23/15 Notice of Appeal By John Iliescu, Jr., 
Individually, and John Iliescu, Jr. and 
Sonnia Santee Iliescu, as Trustees of The 
John Iliescu, Jr. and Sonnia Iliescu 1992 
Family Trust Agreement 

X AA2449-2453

65 07/15/15 Notice of Entry of Various Orders XI AA2454-2479

66 
10/29/15 Minutes:  Hearing on Defendants’ Motion 

for Clarification (Hearing Date -11/13/15)
XI AA2480 

67 11/17/15 Decision and Order Granting Motion 
Seeking Clarification of Finality of 
Judgment 

XI AA2481-2484
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

68 12/16/15 Amended Notice of Appeal By John 
Iliescu, Jr., Individually, and John Iliescu, 
Jr. and Sonnia Santee Iliescu, As Trustees 
of The John Iliescu, Jr. and Sonnia Iliescu 
1992 Family Trust Agreement  

XI AA2485-2489

69 01/26/16 Order Dismissing Appeal in Part and 
Reinstating Briefing 

XI AA2490-2492

  SUPPLEMENTAL DOCUMENTS1   

70 12/10/13 Deposition Transcript of David Snelgrove 
on November 18, 2008 

XI AA2493-2554

71 12/11/13 Trial Exhibits 27-31 [Side Agreement 
Invoices] 

XI AA2555-2571

 
ALPHABETICAL INDEX 

 

DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

3 03/06/07 Affidavit of Mailing of Application for 
Release of Mechanic’s Lien, Declaration 
of John Iliescu in Support of Application 
for Release of Mechanic’s Lien; and 
Order Setting Hearing 

I AA0014-0015

68 12/16/15 Amended Notice of Appeal By John 
Iliescu, Jr., Individually, and John Iliescu, 
Jr. and Sonnia Santee Iliescu, As Trustees 
of The John Iliescu, Jr. and Sonnia Iliescu 
1992 Family Trust Agreement  

XI AA2485-2489

49 12/04/14 Amended Opposition to Defendants’ 
Motion for NRCP 60(b) Relief from 
Court’s  Findings of Fact, Conclusions of 
Law and Decision and Related Orders 

IX AA2066-2183

11 09/27/07 Answer to Complaint to Foreclose Mecha-
nic’s Lien and Third Party Complaint 
(Case No. CV07-01021) without Exhibits 

I AA0213-0229

                                                 
1 These documents are not in chronological order because they were added to the Appendix shortly before filing. 
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

12 04/17/08 Applicants/Defendants’ Motion for 
Partial Summary Judgment including 
Exhibits 2, 4, 5, 6, (first 24 pages of) 7, 
10, 11, & (first 12 pages of) 12 

II AA0230-0340

1 02/14/07 Application for Release of Mechanic’s 
Lien (Case No. CV07-00341) 

I AA0001-0007

7 05/04/07 Complaint to Foreclose Mechanic’s Lien 
and for Damages (Case No. CV07 01021)

I AA0172-0177

59 03/13/15 Decision and Order Denying NRCP 60(b) 
Motion 

X AA2425-2431

67 11/17/15 Decision and Order Granting Motion 
Seeking Clarification of Finality of 
Judgment 

XI AA2481-2484

2 02/14/07 Declaration of John Iliescu in Support of 
Application for Release of Mechanic’s 
Lien (Case No. CV07-00341) with 
Exhibits 

I AA0008-0013

18 09/06/11 Defendant Iliescus’ Demand for Jury 
Trial 

III AA0516-0519

57 03/10/15 Defendants’ Motion For Court To Alter 
Or Amend Its Judgment And Related 
Prior Orders 

X AA2384-2420

48 10/27/14 Defendants’ Motion for NRCP 60(b)  
Relief From Court’s Findings of Fact, 
Conclusions of Law and Decision and 
Related Orders (with Exhibit Nos. 9, 11, 
12, 15, 16, 17, and 18) 

IX AA1964-2065

50 12/16/14 Defendants’ Reply Points and Authorities 
in Support of Their Motion for NRCP 
60(b) Relief From Court’s Findings of 
Fact, Conclusions of Law and Decision 
and Related Orders  

IX AA2184-2208

70 12/10/13 Deposition Transcript of David Snelgrove 
on November 18, 2008 

XI AA2493-2554

44 05/28/14 Findings of Fact, Conclusions of Law and 
Decision 

VIII AA1911-1923
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DOC. 
FILE/HRG. 

DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

45 06/10/14 Hearing Brief Regarding Calculation of 
Principal and Interest 

VIII AA1924-1931

30 12/02/13 Iliescus’ Pre-Trial Statement III AA0681-0691
55 02/26/15 

Court 
Judgment, Decree and Order for 
Foreclosure of Mechanics Lien 

X AA2378-2380

37 12/11/13 Legal Memorandum in Support of Dis-
missal for failure to Comply with Statute 
for Foreclosure Pursuant to NRCP 50 

VI AA1326-1332

13 02/03/09 Mark B. Steppan’s Opposition to Motion 
for Partial Summary Judgment and Cross-
Motion for Partial Summary Judgment 
with all originally attached exhibits 
(consisting of Exhibits 13-23) 

II AA0341-434 

15 05/22/09 Mark B. Steppan’s Reply to Opposition 
to Cross-Motion for Partial Summary 
Judgment with Exhibits 

III AA0479-0507

46 06/12/14 Minutes:   Hearing on Final Amount 
Owed, Pursuant to the Order Filed on 
May 28, 2014 (Hearing Date - 06/12/14) 

VIII AA1932 

34 12/09/13 Minutes:  Bench Trial (Day 1) (Hearing 
Date - 12/09/13) 

V AA1029 

36 12/10/13 Minutes:  Bench Trial (Day 2) (Hearing 
Date - 12/10/13) 

VI AA1325 

40 
12/12/13 

Minutes:  Bench Trial (Day 3) (Hearing 
Date - 12/11/13) 

VII AA1713-1714

41 12/12/13 
 
 
 
 

12/09/13 
12/09/13 
12/09/13 

 
12/09/13 

 

Minutes:  Bench Trial (Day 4) and list of 
Marked, Offered, and Admitted Trial 
Exhibits (Hearing Date - 12/12/13) 
 
Trial Exhibits: 
Trial Exhibit 1 [Original Lien Notice] 
Trial Exhibit 2 [Amended Lien Notice] 
Trial Exhibit 3 [Second Amended Lien 

Notice] 
Trial Exhibit 14 [Hourly Fee Agreement] 
 

VIII AA1715-1729 
 
 
 
 

AA1730-1734 
AA1735-1740 
AA1741-1750 

 
AA1751-1753 
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12/09/13 
 

12/09/13 
 

12/09/13 
 
 

12/09/13 
 
 

12/11/13 
 
 

12/11/13 
 
 

N/A 
 

12/11/13 
 

12/10/13 
 

12/11/13 
 

12/09/13 
 

12/09/13 
 
 

12/09/13 
 
 

12/09/13 
 
 

12/09/13 
 
 

Trial Exhibit 15 [December 14, 2005 
Nathan Ogle Letter] 

Trial Exhibit 16 [February 7, 2006 
Nathan Ogle Letter] 

Trial Exhibit 19 [May 31, 2006 Side 
Agreement Letter Proposal for Model 
Exhibits] 

Trial Exhibit 20 [May 31, 2006 Side 
Agreement Letter Proposal for 
Adjacent Church Parking Studies] 

Trial Exhibit 21 [August 10, 2006 Side 
Agreement Letter Proposal for City 
Staff Meeting Requested Studies] 

Trial Exhibit 22 [September 13, 2006 Side 
Agreement Letter Proposal for video 
fly-through] 

[Pages AA1772-1778 Intentionally Omitted] 
 
Trial Exhibit 24 [Hourly Fee Project 

Invoices] 
Trial Exhibit 25 [Post-AIA Flat Fee 

Project Invoices] 
Trial Exhibit 26 [Project Invoices for 

Reimbursable expenses] 
Portions of Trial Exhibit 35 [Portions of 

Application for Special Use Permit]  
Portions of Trial Exhibit 36 [Portions of 

February 7, 2006 Application for 
Special Use Permit and Tentative Map]

Portions of Trial Exhibit 37 [Portions of 
Tentative Map & Special Use Permit 
Application Pages] 

Portions of Trial Exhibit 51 [Reno 
Development Application Documents 
Pages 1-7]  

Trial Exhibit 52 [October 13, 2010 City of 
Reno Permit Receipt] 

 

AA1754-1755 
 

AA1756-1757 
 

AA1758-1761 
 
 

AA1762-1765 
 
 

AA1766-1767 
 
 

AA1768-1771 
 
 

[AA1772-1778
Intentionally Omitted] 

AA1779-1796 
 

AA1797-1815 
 

AA1816-1843 
 

AA1844-1858 
 

AA1859-1862 
 
 

AA1863-1877 
 
 

AA1878-1885 
 
 

AA1886-1887 
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12/09/13 
[Offered but 

Rejected] 

Proposed Trial Exhibit 130-Never 
Admitted  [September 30, 2013 Don 
Clark Expert Report]  

AA1888-1892

66 10/29/15 Minutes:  Hearing on Defendants’ Motion 
for Clarification (Hearing Date -11/13/15)

XI AA2480 

52 02/18/15  
Hrg. 

Minutes:  Oral Arguments re: Rule 60(b) 
(Day 1) (Hrg. Date - 02/15/18) 

X AA2257 

54 02/23/15 Minutes:  Oral Arguments re: Rule 60(b) 
(Day 2) (Hearing Date - 02/23/15 

X AA2377 

23 07/11/13 Motion to Strike Jury or Limit Demand 
without Exhibits 

III AA0582-0586

64 06/23/15 Notice of Appeal By John Iliescu, Jr., 
Individually, and John Iliescu, Jr. and 
Sonnia Santee Iliescu, as Trustees of The 
John Iliescu, Jr. and Sonnia Iliescu 1992 
Family Trust Agreement 

X AA2449-2453

17 07/20/09 Notice of Entry of [First] Partial 
Summary Judgment and Certificate of 
Service 

III AA0512-0515

56 02/27/15 Notice of Entry of Judgment, Decree and 
Order for Foreclosure of Mechanic’s 
Liens 

X AA2381-2383

63 05/28/15 Notice of Entry of Order Denying Motion 
to Alter or Amend, with Certificate of 
Service 

X AA2447-2448

60 03/13/15 Notice of Entry of Order Denying Rule 
60(b) Motion with Certificate of Service 

X AA2432-2435

65 07/15/15 Notice of Entry of Various Orders XI AA2454-2479
28 11/08/13 NRCP 16.1(a)(3) Disclosure Statement III AA0664-0674
58 03/11/15 Opposition to Defendants’ Motion to 

Alter or Amend Judgment and Related 
Orders 

X AA2421-2424

20 02/11/13 Opposition to Motion for Partial 
Summary Judgment [regarding lien 
amount]  

III AA0530-0539
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DATE 
DOCUMENT DESCRIPTION VOL. BATES NOS. 

24 07/26/13 Opposition to Motion to Strike Jury 
Demand 

III AA0587-0594

16 06/22/09 Order - Denying Motion for Partial 
Summary Judgment & Granting Cross 
Motion for Partial Summary Judgment 
[regarding failure to provide pre-lien 
notice] 

III AA0508-0511

6 05/03/07 Order [Setting Discovery Schedule before 
ruling on Mechanic’s Lien Release 
Application] 

I AA0169-0171

62 05/27/15 Order Denying Defendants’ Motion for 
Court to Alter or Amend Its Judgment 
and Related Prior Orders 

X AA2443-2446

69 01/26/16 Order Dismissing Appeal in Part and 
Reinstating Briefing 

XI AA2490-2492

22 05/09/13 Order Granting Motion for Partial 
Summary Judgment [regarding lien on 
contract amount] 

III AA0578-0581

26 08/23/13 Order Granting Motion to Strike or Limit 
Jury Demand  

III AA0625-0627

8 05/08/07 Original Verification of Complaint to 
Foreclose Mechanic’s Lien and for 
Damages (CV07-01021) 

I AA0178-0180

29 11/08/13 Plaintiff’s Pre-Trial Disclosure III AA0675-0680
43 01/03/14 Post Trial Argument by Defendant Iliescu VIII AA1899-1910
21 02/21/13 Reply in Support of Motion for Partial 

Summary Judgment [regarding lien 
amount] with only Exhibits 2, 4, 5, 6, 7, 8 
& 9 

III AA0540-0577

14 03/31/09 Reply in Support of Motion for Partial 
Summary Judgment and Opposition to 
Cross-Motion with Exhibits 

II AA0435-0478

25 08/06/13 Reply in Support of Motion to Strike Jury 
Demand with only Exhibits 2, 3 & 4 

III AA0595-0624
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DOCUMENT DESCRIPTION VOL. BATES NOS. 

61 03/20/15 Reply Points and Authorities in Support 
of Defendants’ Motion For Court To 
Alter Or Amend Its Judgment And 
Related Prior Orders 

X AA2436-2442

4 05/03/07 Response to Application for Release of 
Mechanic’s Lien with Exhibits  
(Case No. CV07-00341) 

I AA0016-0108

19 10/21/11 Steppan’s Motion for Partial Summary 
Judgment [regarding lien amount] with 
Declaration of Mark B. Steppan 

III AA0520-0529

31 12/04/13 Steppan’s Pre-Trial Statement  III AA0692-0728
42 01/02/14 Steppan’s Supplemental Trial Brief VIII AA1893-1898
10 09/06/07 

& 09/24/07 
Stipulation and Order to Consolidate 
Proceedings [Both filed versions] 

I AA0205-0212

9 07/30/07 Supplemental Response to Application 
for Release of Mechanic’s Lien (Case No. 
CV07-00341)  

I AA0181-0204

5 05/03/07 
Hrg. 

Transcript:  Application for Release of 
Mechanic’s Lien (File Date - 06/29/07) 

I AA0109-0168

47 06/12/14  
Hrg. 

Transcript:  Hearing on Final Decree and 
Order based on the Court’s 5/28/14 
Findings of Fact, Conclusions of Law and 
Decision (File Date - 01/21/15) 

VIII AA1933-1963

27 09/09/13 Transcript:  Hearing on Motion for 
Continuance & to Extend (File Date - 
06/17/14) 

III AA0628-0663

53 02/18/15  
Hrg. 

Transcript:  Oral Arguments regarding 
Iliescus Rule 60(b) Motion – Day 2 (File 
Date - 02/23/15) 

X AA2258-2376

51 02/18/15  
Hrg. 

Transcript:  Oral Arguments regarding 
Iliescus’ Rule 60(b) Motion – Day 1 (File 
Date - 02/23/15) 

X AA2209-2256

33 12/09/13 
Hrg. 

Transcript:  Trial Day 1 - Volume I – 
Corrected/ Repaginated Transcript (File 
Date - 02/27/15) Transcript pages 1-242 

IV 
 
 
 

AA0736-0979 
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Transcript:  Trial Day 1 - Volume I – 
Corrected/ Repaginated Transcript (File 
Date - 02/27/15) Transcript pages 243-291

V  AA0980-1028

35 12/10/13  
Hrg. 

Transcript:  Trial Day 2 - Volume II (File 
Date - 02/24/14) Transcript pages 292-492
 
Transcript:  Trial Day 2 - Volume II (File 
Date - 02/24/14) Transcript pages 493-586

V 
 
 

VI 

AA1030-1230 
 
 

AA1231-1324

38 12/11/13  
Hrg. 

Transcript:  Trial Day 3 - Volume III 
(File Date - 02/24/14) Transcript pages 
587-735 
 
Transcript:  Trial Day 3 - Volume III 
(File Date - 02/24/14) Transcript pages 
736-844 

VI 
 
 
 

VII 

AA1333-1481 
 
 
 

AA1482-1590

39 12/11/13  
Hrg. 

Transcript:  Trial Day 4 - Volume IV 
(File Date - 02/24/14) Transcript pages 
845-966 

VII AA1591-1712

71 12/11/13 Trial Exhibits 27-31 [Side Agreement 
Invoices] 

XI AA2555-2571

32 12/06/13 Trial Stipulation IV AA0729-0735
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CODE: 4185
PEGGY B. HOOGS, CCR #160
Peggy Hoogs & Associates
435 Marsh Avenue
Reno, Nevada 89509
(775) 327-4460
Court Reporter

SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE ELLIOTT SATTLER, DISTRICT JUDGE
--oOo--

MARK STEPPAN, Case No. CR07-00341

Plaintiff, Dept. No. 10
vs.

JOHN ILIESCU, et al.,

Defendant.
_________________________________________________________

TRANSCRIPT OF PROCEEDINGS

ORAL ARGUMENTS

Wednesday, February 18, 2015

Reported By: PEGGY B. HOOGS, CCR #160, RDR, CRR
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APPEARANCES:

For the Plaintiff: MICHAEL D. HOY, ESQ.
HOY CHRISSINGER KIMMEL & VALLAS, PC
50 West Liberty Street, Suite 840
Reno, Nevada 89501

For the Defendants: D. CHRIS ALBRIGHT, ESQ.
ALBRIGHT, STODDARD, WARNICK &

ALBRIGHT
801 South Rancho Drive
Las Vegas, Nevada 89106
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-oOo-

RENO, NEVADA; WEDNESDAY, FEBRUARY 18, 2015; 11:01 A.M.

-oOo-

THE COURT: Good morning. Please be seated.

This is CV07-00341, John -- Dr. John Iliescu,

Jr., et al., vs. Mark Steppan, et al. And I should

actually correct that. It should be Mark Steppan, et

al., vs. Dr. John Iliescu, et al.

Dr. Iliescu and his wife are present in

court. Good morning to both of you. Don't get up,

Dr. Iliescu.

DR. ILIESCU: Forgive me. I'm not hearing

too well at 88. I don't want to stress the age because I

feel like 58, but I can't hear well. Could you maybe

talk up just a little bit, and I appreciate it.

THE COURT: I will, Dr. Iliescu. If you

can't hear something, please let me know, or you can move

up and sit next to Mr. Albright if you'd like.

DR. ILIESCU: Forgive me for this. It's out

of my hands.

THE COURT: Sometimes we get a little bit

older and the machine doesn't work quite the way it used

to, Dr. Iliescu.

AA2211
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The doctor and his wife are present.

Mr. Albright is here on their behalf. Mr. Hoy is here on

behalf of Mr. Steppan. Mr. Steppan I did not see this

morning.

MR. HOY: Yes, Your Honor.

THE COURT: Good morning to all of you.

As a preliminary matter, I want to offer my

apologies specifically to Mr. Albright. We had to

continue this matter for 24 hours, and we weren't able to

get ahold of Mr. Albright in time to call you off, so I

offer you my personal apology, Mr. Albright, that 24

hours of your day was taken up unnecessarily for you, and

so I apologize for your consideration.

MR. ALBRIGHT: Not a problem, Your Honor.

THE COURT: I offer you my apology and

appreciate your consideration.

MR. ALBRIGHT: Accepted.

THE COURT: We are here for the following

reason. The Court has received and reviewed the

October 27, 2014 file-stamped Defendant's Motion for

NRCP 60(b) Relief from the Court's Findings of Fact,

Conclusions of Law and Decision and Related Orders. The

Court also has received and reviewed the November 4, 2014

file-stamped errata to that document.

AA2212
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There were actually two oppositions filed,

but it's my understanding that the only opposition that

the Court needed to consider itself with was the

December 4, 2014 file-stamped Amended Opposition to

Defendant's Motion for NRCP 60(b) Relief From Court's

Findings of Facts, Conclusions of Law and Decisions and

Related Orders.

So I had the December 1st opposition, but the

Court did not review that. I figured the amended one was

what we would be going through, and then when I

read -- when I reviewed the Defendant's Reply Points and

Authorities file-stamped December 16th of 2014, it was

clear that that was the agreement of the parties, is that

we were only going with the amended. I didn't even try

to go back and figure out what the difference was between

the amended opposition and the opposition. I just

reviewed the amended opposition.

The issue was submitted for the Court's

consideration on December 17th of 2014 by Mr. Hoy, and

Mr. Hoy, on behalf of Mr. Steppan, specifically requested

oral argument, and therefore oral argument was scheduled.

The Court has received and reviewed all of

the documents, the Court has reviewed all of the exhibits

attached thereto, and I think it is safe to say that the

AA2213
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Court is very familiar with the facts and circumstances

regarding this entire case given both the motion practice

and the fact that a bench trial was held. So I'm

well-versed in the background of Mr. Steppan and

Dr. Iliescu's legal issues.

Just so the parties are clear, I do have

copies of the two primary cases that I would suggest

Mr. Albright cites to, specifically Nevada National Bank

vs. Snyder, which is 108 Nev. 151, 826 P.2d 560, a 1992

case, and then the case that came out after the

conclusion of that trial in this matter, that case being

DTJ Design, Incorporated vs. First Republic Bank,

130 Nev. Adv. Op. No. 5, 318 P.3d 709.

And so I just made sure that I had copies of

those. Though they're not the only cases that are being

cited by the parties, I think that they're the two

primary cases that are cited by the defendants in support

of their motion.

And so with that as the factual background,

Mr. Albright, I know that Mr. Hoy was the one who

requested oral argument. However, it is your motion, and

therefore, I will turn to you and simply ask you if

there's anything that you wish to add to the motion, or

if you'd like to address specific points, go right ahead.
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MR. ALBRIGHT: Thank you, Your Honor.

I will cut to the chase.

THE COURT: I love that.

MR. ALBRIGHT: We're here today to ask you to

alter your decision and invalidate Mr. Steppan's lien,

and the reason we feel that you need to do that, our

argument is perhaps the simplest, most fundamental

argument that could be made in a mechanic's lien case,

and that is that a mechanic's lien claimant cannot lien

for somebody else's work.

What a mechanic's lien can lien for is they

can lien for their work and they can lien for the work of

their employees, and they can lien for the work of their

subcontractors, but they can't lien for some third

party's work.

By way of analogy, in this case I believe

there was a party named Wood Rogers, who there was some

testimony about, and if I understand that testimony

correctly, Wood Rogers had their own contract directly

with and worked directly for the customer,

BSC Consolidated. They weren't acting as anybody's

subcontractor. And if that's --

THE COURT: Did Wood Rogers do the fly-by or

did they do the -- it wasn't the water --

AA2215
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MR. ALBRIGHT: They did part of the schematic

design --

THE COURT: I just couldn't remember in my

head what Wood Rogers did.

MR. ALBRIGHT: -- I think. Again, my

understanding -- if that understanding is correct, that

they were working directly for BSC Consolidated, I don't

think anybody in this courtroom would argue that it would

be appropriate for Mr. Steppan to have included in his

lien unpaid invoices that were due and owing to

Wood Rogers.

Same thing here. You can't lien for FFA's

work if FFA was working directly for the customer, just

like you wouldn't be able to do that with Wood Rogers.

So what Mr. Steppan has done, in order to

overcome that argument, is he has said, look, I was

retained as a contract architect by the customer, the

purchaser of the property -- I think initially it was

Consolidated, and then it was BSC -- but whatever the

month was, the customer, BSC Consolidated, retained me as

the contract architect. And then what I did, he now

says, is I hired Fisher-Friedman Associates, FFA, as my

subprovider of design consulting services, and so,

therefore, I meet the test.
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Now, the reason the test exists, sometimes

the most obvious legal ideas are hard to find. It's

pretty obvious that I can't go around and lien for

somebody else's work in Reno that I'm not doing, but the

reason the test exists, if you look at the lien statute,

it says in NRS 108.222(1)(a), which I think applies here

because you applied the contract price instead of (b), it

says that you can lien -- a lien claimant can lien for

the value of -- the contract value under 1(a) of the

services that were provided by or through the lien

claimant, and Steppan says, by me as a contract

architect, through my sub, FFA.

In addition to NRS 108.222(1)(a), we also

know that there's a case which you mentioned as one of

the two primary cases, which is the Nevada National Bank

vs. Snyder case, which also says you can't lien for

somebody else's work, that other person's employees' work

and so forth. So this is how he gets around that.

Now, the problem, Your Honor, with this

analysis, this two-phase analysis, is that the first half

of this analysis, the idea that Mr. Steppan was ever

anything other than an employee of FFA, that he was, in

fact, the contract architect, that was never more than a

polite fiction. And I say it's a polite fiction because

AA2217
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of how polite everyone was about ignoring it and not

giving it any credence whatsoever as the work went

forward.

Mr. Steppan was never treated as a contract

architect. His name wasn't put on submissions to Nevada

governmental entities, he wasn't paid the bills, he

wasn't primarily involved in the work. His

father-in-law, the owner of FFA, said that he was the

supervisor of the work; Steppan would only be the

supervisor if he, Mr. Friedman, went to Hawaii, broke his

leg, something like that. Now, I don't think that polite

fictions fly under Nevada lien laws.

The problem with the second half of this

analysis is that this idea that Mr. Steppan retained and

hired FFA as his subcontractor, that doesn't even rise to

the level of a polite fiction. That is plucked out of

thin air. There is no evidence whatsoever to support any

claim that FFA was working for Mr. Steppan.

THE COURT: What about the trial testimony?

MR. ALBRIGHT: The trial testimony, Your

Honor, including -- I'm going to go through some of

it -- including the questions at trial, repeatedly talked

to Mr. Friedman and asked Mr. Friedman questions with

respect to the idea that Mr. Friedman was working

AA2218
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directly for BSC Consolidated.

You know, in fact, I fear, by the response I

got this morning when I tried to greet Mr. Hoy, that he

may be offended that we are under 60(b)(3) here in part,

and I want --

THE COURT: Hold on, Mr. Albright. I

certainly don't mean to speak for Mr. Hoy because Mr. Hoy

is certainly capable of speaking for himself, but I agree

with you, when I read the amended opposition, that

Mr. Hoy took offense to the tone and the verbiage that

was used in the motion, and though it has no control over

what I do, I can certainly understand why he would. I

mean, it was -- it was confrontational.

I think there were certain terms that were

used that you or any other person of integrity -- and I

know Mr. Hoy to be a man of integrity -- would take

offense to. So maybe that's why you got the cold

shoulder when you rolled into Reno. I have no idea.

MR. ALBRIGHT: And that's why I want to

clarify that, Your Honor.

My client's from Reno, lived here for

decades, contributed to this community. The California

firm that's on the other side set this up, I think, to

get around Nevada law.
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I'm not accusing Mr. Hoy, and if anything I

said could be misconstrued as doing that, I apologize.

In fact, as I look at the trial transcript, one of the

things that I'm very impressed with about Mr. Hoy is that

he asks question after question after question which

refuses to countenance this sham idea that FFA was

working for Mr. Steppan, and instead he repeatedly asks

Mr. Friedman about his relationship, direct relationship

with BSC. We'll go over some of that.

He repeatedly elicits responses from

Mr. Friedman indicating that they were directly working

for BSC. Now, he doesn't explain the implications of

that, but that's not his job, that's my job, and that's

why I'm here today. So let's just look at that.

Two quick procedural questions or principles

that need to guide us today.

The Nevada Supreme Court has said repeatedly

that when a mechanic's lien claimant files a lien

foreclosure lawsuit, he puts at issue the conformance of

his lien with Nevada lien law. That's his burden to

prove at that point. Schofield v. Copeland, one of the

cases cited in the opposition, references that idea.

The other thing the Nevada Supreme Court has

said -- in fact, they've reiterated this as recently as
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three months ago in the case of Simmons Self-Storage

Partners v. Rib Roof, Inc., 331 P3d 850, a mechanic's

lien case.

They've said the district court's findings in

a mechanic's lien case have to be supported by

substantial evidence, and they explain what substantial

evidence is, and they say substantial evidence is

evidence, quote, which a reasonable mind might accept as

adequate to support a conclusion.

And that's why I don't think polite fictions

fly. I think there needs to be substantial evidence of

what was really going on here.

THE COURT: Mr. Albright, there

wasn't -- this wasn't a nod-and-a-wink case. Certainly I

didn't review the evidence with the polite fiction

analysis that you've suggested. I listened to the

entirety of the testimony, reviewed all of the exhibits

that were admitted, considered not only the rulings in

the case that I made, but the rulings in the case that

Judge Adams had made before me, so I made a finding that

there was substantial evidence.

It wasn't that I just kind of looked at it

and said, oh, yeah, you know, I get it, Mr. Friedman and

Mr. Steppan just had this canard going, but I'll just go
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along with it. I reviewed the entire thing.

Mr. Pereos zealously advocated on behalf of

his client, I believe, and at the conclusion of the trial

itself, I commented on both the level of advocacy on both

sides and on the level of professionalism that both sides

exhibited during the course of the trial.

So the argument somehow that this was just a

polite -- nod and a wink is what I call it, to the law, I

found was actually not true. I found that there was that

appropriate level of evidence presented during the trial.

So I was just wrong, is the argument. With all due

respect, I understand.

MR. ALBRIGHT: Your Honor, there's a contract

that's signed by Mr. Steppan as the contract architect.

I give you that.

My concern is, did anybody treat Mr. Steppan

as the contract architect? And the evidence that I

derive from trial -- and I don't know that there was a

clear finding, in your case at least with respect to the

second half of the premise on who FFA was working for,

that it was ever clearly brought up and clearly

addressed.

But in any event, here's the problem I have

with calling Mr. Steppan the contract architect. He
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signed the contract. Did he negotiate it? No. Friedman

did that. The original letter agreement says, here's the

contracts, contract architect's 28 categories of

employee. Are any of those people employees of Steppan?

No. They're all FFA employees.

The initial invoices get sent out on Steppan

letterhead, but then they start going out on FFA

letterhead. In fact, during the opening arguments,

Mr. Hoy specifically referenced one of the invoices which

he thought was noteworthy because it was the November 21,

2006 invoice which said -- which he noted billed for 100

percent of the work through schematic design.

If you look at that invoice, it's not from

Steppan; it's on FFA letterhead. They're all from FFA;

they all used FFA's billing system; they were all from

FFA's address. That one was even on FFA's letterhead.

None of the payments that came back from the

client came to Steppan. They all came back directly to

FFA. FFA maintained the project files. Who created the

work product? Steppan had basically two jobs here: To

sign the contract and then someday to stamp the plans.

It never even really approached where there were plans

necessarily to be stamped.

Who's doing all of this work in Nevada?
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Steppan said the work product had primarily been produced

by Nathan Ogle, David Tritt and Rodney Friedman. None of

these guys are employees of Steppan. He didn't prepare

any drawings, he said. Friedman testified that FFA owned

the resultant instruments of service. We know that

Steppan only did about 4.1 percent of the work.

Now, let's look at --

THE COURT: Of the 3400 hours worth of work.

Now, let me ask you a question.

MR. ALBRIGHT: Yes.

THE COURT: And it may not have any bearing

whatsoever on the case, but just as I sit here and as

I've thought about this case since it started and

certainly since this issue was raised back in December --

actually in October of last year -- the money that is

going to go theoretically, based on the Court's findings

of fact and conclusions of law and the judgment that will

be signed, assuming I don't grant your motion, will go

directly to Mr. Steppan. It won't go to Mr. Friedman.

Let's just say, theoretically, there's a big

pot of money and that Dr. and Mrs. Iliescu have to pull

out a chunk of that big pot of money and give it to

someone. I'm not ordering that they give it to

Mr. Friedman, I'm not ordering that they give it to FFA.
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I'm ordering, based on the terms of the contract and

based on the agreement, that it goes directly to

Mr. Steppan.

So how is Mr. Friedman even -- he's not a

party to any of these proceedings. He never has been.

MR. ALBRIGHT: I understand that, Your Honor.

And Mr. Steppan --

THE COURT: I think it's STEP-EN.

Is it STEP-EN, Mr. Hoy?

MR. HOY: It's STEP-EN.

MR. ALBRIGHT: I apologize.

THE COURT: That's all right.

MR. ALBRIGHT: Mr. Steppan isn't entitled to

that money. It's just that simple. He's not entitled to

lien for it. He may be entitled to pursue a contract

claim for it, but he's not entitled to lien for it

because it is not money that is for services that he

provided. He was a full-time employee of FFA throughout

this project performance.

One of the things you have to do under

NRS 108.222(1)(a) is you have to say, what's the amount

of the unpaid invoices, and then when you submit your

lien notice, you have to say who were you employed by.

And the purpose of that is to say, look, who is it that
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you would be suing? Who is it that owes you money for

this work?

Mr. Steppan was paid in full, he testified,

his regular wages and salary by FFA, who was his only

employer during this entire time period. He's not owed

any money. They were his employer. Your Honor yourself

found that he was employed by FFA.

THE COURT: I don't think there was any

question he was employed by FFA, but that doesn't

mean -- it seems to me your analysis, Mr. Albright, is

that because he is employed by FFA, he also cannot be

employed or enter into contracts on his own, that they

are somehow mutually exclusive. It would be -- I'm just

trying to think of a legal analysis or an analysis in the

legal world.

Let's say I'm of counsel at Mr. Hoy's firm.

I may be employed by him and collect a certain amount of

money from him, but I may also have the right to go out

and get my own clients and do my own work and not give

Mr. Hoy's firm money.

So I just don't see how they're mutually

exclusive, that because Mr. Friedman -- excuse

me -- Mr. Steppan works for Fisher-Friedman and

Associates -- there's no question in anybody's mind that
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that's where he worked -- it doesn't mean he can't work

somewhere else or have contracts on his own under some

other terms and employ FFA.

MR. ALBRIGHT: That's true, Your Honor, and

that's not my argument. I'm not saying that he can't do

that. I'm saying that he didn't do that.

So I mean, if we're going to accept that

polite fiction, that he was, despite all of the evidence

and the points that I've gone through in my motion, he

was really the contract architect, then let's look at the

second half of this.

How does he lien for FFA's work? FFA isn't

mentioned in the AIA contract where the architect's

consultants are to be identified. That's the master

agreement, as Mr. Hoy referred to it throughout the

trial, legally effective on October 31, 2005, and yet FFA

is not listed there. When they are finally listed as

design consultants, they're listed in an addendum, and

that addendum doesn't say BSC is hiring Steppan and

Steppan is hiring FFA. It says the owner under this

contract is BSC and the other parties to this contract

are Steppan and FFA.

Throughout the trial all the questions are:

Did the architect, i.e., Steppan and FFA, get this
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schematic design work done? Did the architect, Steppan

and FFA, do this? Did Steppan and FFA do that? These

are questions by Mr. Hoy. Everyone treated them as

though they were in conjunction, combined, working for

BSC. It was never established, never treated at trial as

though FFA were somehow employed by Steppan. I'm not

saying that couldn't have been done. I'm saying it

wasn't done. There's no evidence to support it.

Steppan testified that both he and FFA were

working for the customer. Throughout the trial questions

were asked again and again: Who was your client? It's

never Steppan when Friedman was asked that question.

No written agreement exists by which a

subcontract was entered into here, no invoices were ever

delivered, no payments were ever made by Steppan to his

purported designer, FFA. No invoices from FFA ever went

to Steppan. There's no lawsuits from FFA suing Steppan

for the monies he supposedly owes. It just doesn't rise

to the level of showing that any such thing happened.

Now, not only that, but legally under Nevada

law, what we know from the DTJ Design case is, if you

were going to do something like this, what you should

have done is you should have gotten together and you

should have had some sort of an entity that was
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two-thirds owned by Nevada licensees. Mr. Friedman

didn't want to become a Nevada licensee because he was

apparently told 20 years ago you shouldn't sign anything

as the owner, have other people sign things, and so he

didn't want to do that. So he went with this thing, this

plan instead, except that he didn't even come up with the

idea of being the design consultant until after the work

was all done.

We know from Mr. Steppan's deposition

testimony that the only thing that happened after the AIA

amendment -- addendum actually gets signed is that new

bills go out on FFA letterhead for the flat fee amount.

So you do the work, you're interacting directly with the

customer, and then you decide in what regard.

And everybody at trial treated it as a direct

relationship between FFA and BSC. Nobody ever talked

about "Mr. Friedman, in your contract with Mr. Steppan.

You know, let's look at this."

Mr. Hoy, in a question to Mr. Friedman: "Is

this the form of agreement that your firm proposed to

Mr. Iamesi for the Reno project?"

That's after Mr. Friedman had testified we,

FFA, were hired by my old friend, Mr. Iamesi, to do this

work. Iamesi isn't with Steppan; he's with BSC
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Consolidated.

Mr. Friedman, page 233 of the trial

transcript: "Cal Bosma went through our billing" -- "our

billing" -- this is Friedman talking -- not Steppan's

billing, our billing -- "and fortunately for us

discovered that we," FFA, "had underbilled them."

And he told us you're underbilling me, your

bill should be such and such.

This isn't a conversation he's having with

Steppan as though Steppan was his client. It's a

conversation he's having with BSC, the direct client.

He's asked by Mr. Hoy:

"Did your client for the Reno project ever

complain that your bills were too high?"

That's page 234 of the trial transcript.

He's not talking about Steppan there.

Page 237 of the trial transcript, Mr. Hoy

asked Mr. Friedman:

"So the development agency or entity with

respect to the Wingfield Towers project in Reno did

actually commit to pay a fee to your firm" -- not to

Steppan, to your firm -- "based on a percentage of the

estimated construction costs?

"Correct."
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This was a direct relationship between FFA

and BSC. That's how it's described in Mr. Hoy's

questions. That's how it's described in Mr. Friedman's

answers.

Page 329 of the trial transcript. This is,

Your Honor -- I'm sorry, no -- this is Mr. Hoy.

"Let's pick it off into smaller chunks. In

September of 2006 did you have concerns about getting

paid for the work that had been done to date?"

Mr. Friedman: "Yes."

"Did you have -- this is a yes or no. Did

you have conversations with the developers about getting

paid?

"Yes.

"Did the developers give you assurances that

they were seeking financing and that the financing would

close soon?

"Yes."

He wasn't asking those questions to

Mr. Steppan. He was asking them directly to BSC. That's

who he was directly working for.

THE COURT: But if there was some issue

regarding that, Mr. Albright, wouldn't that be something

that Mr. Pereos could clarify on cross-examination rather
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than simply to say, we go through the entire trial, trial

is concluded, the Court makes its findings of fact and

conclusions of law, and then I understand that your

argument is that Nevada Rule of Civil Procedure 60 is the

mechanism by which then we just kind of have an immediate

appeal at the trial level before we get to now the Nevada

Court of Appeals or, theoretically, the Nevada Supreme

Court.

I believe that Mr. Hoy, in his opposition,

pointed out that these are all -- all the information

that you're talking about was known to the parties, was

found through discovery. It is not fraud or

misrepresentation; it is simply the way that the evidence

was presented to the Court during the trial.

So Mr. Pereos, who, as I stated earlier today

and have stated in the past, is a very accomplished, very

good trial attorney, you know, he had the opportunity to

cross-examine; Mr. Hoy had the opportunity to do direct

examination. So now we just go back and we start arguing

all of these things maybe again that should have been

brought up at trial or at cross-examination?

It's --

MR. ALBRIGHT: And that's a fair question,

and let me address that, Your Honor.

AA2232



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: It just seems to be the most

inefficient way to conduct any civil litigation, that you

go do an entire trial, you go through the entire

discovery process, you do the trial, the trial is over

with, you wait to find out what the judge says, and then

you go back and say, well, let's start talking about what

we should have asked at trial or clarify issues that

should have been clarified at trial, because now, you

know, the judge has made the decision as to what it was.

MR. ALBRIGHT: Well, I think there's several

answers to that.

Number one, DTJ Design came out after trial.

I think DTJ Design established certain things which

weren't as clear before that case came down. They

established whether or not --

THE COURT: That's not true, Mr. Albright,

because you know that Snyder came out in 1992, and as you

pointed out in both your moving papers, your motion and

your reply, that case was abrogated on other grounds.

However, as you continue to argue, the point that you

latch onto is still the law in Nevada.

So it's not like the Nevada Supreme Court in

DTJ Design created something out of whole cloth. Your

argument is as far back as 1992, the year that I
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graduated from law school, this was the law in the state

of Nevada, and it has been so for the last 23 years.

MR. ALBRIGHT: Your Honor, let me address

that.

THE COURT: And I'm not saying that I

necessarily agree that either of those cases apply to

this case. That's one of the reasons that we're here

having oral argument. I don't know that it's as cut and

dry as you argue in both your motion and your reply, that

DTJ is just completely some sort of watershed moment that

makes everything in this case different or clearer than

it was back when I entered my order last year.

MR. ALBRIGHT: Sure. Let me answer your

question with a couple other points.

First of all, the mechanic's lien claimant as

the plaintiff has the burden of establishing facts which

are put into findings in your decision, which findings,

the Nevada Supreme Court says, have to be supported by

substantial evidence at trial. And so even if it wasn't

brought to your attention as well as it could have been,

and that's one of the reasons why we also filed under

Rule 60(b)(1), is that it doesn't necessarily matter.

They're the ones who have to establish this theory of

their case.
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Why should Mr. Pereos cross-examine

Mr. Friedman when Mr. Hoy is doing such a good job of

adducing testimony from Mr. Friedman which establishes

that FFA was working directly for BSC, and therefore

Mr. Steppan can't lien for this other work that's being

done directly for the customer.

For example, page 336 of the trial

transcript, Mr. Hoy asked Mr. Friedman:

"Were you -- was your company motivated to

record the mechanic's lien..."

Who was recording the mechanic's lien?

"Was your company," Mr. Friedman, "motivated

to record the mechanic's lien on November 7, 2006 based

on something that you had heard from the developers?"

I thought this was Mr. Steppan's lien, but

now we're being asked, Mr. Friedman is being asked, "Was

your company motivated to record the lien?"

It's clear whose lien this really was. It's

FFA's lien. It's clear why FFA felt they were entitled

to this lien, because they were the ones who had done all

that work. They had done all that work under direct

relationship with the customer. They had been paid

directly for some of that work by the customer. The only

reason they couldn't lien on their own is because they
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didn't have a license to be doing this work.

They claim, well, we don't have to have a

license because we were hired as a consultant. They were

clearly doing much more than consulting.

THE COURT: And if that were the case and if

they came in and were trying to somehow enforce the lien,

then I agree with you, DTJ Design is directly on point.

If FFA is in there and FFA files the mechanic's lien and

the process begins and then, as occurred in both DTJ

Design and Snyder, somebody had the epiphany and they're

like, wait, we can't do this, and then they pull somebody

out and they say, we're going to put this guy into the

lawsuit instead of DTJ Design, in that case -- I forget

the name of the individual's name --

MR. ALBRIGHT: Thorpe.

THE COURT: Thorpe in DTJ. It's like, we'll

just use him, we'll substitute him in our place. But

that's not what happened here.

From the very beginning of this case --

Strike that. From the very beginning of the contract, it

was Steppan, not FFA. There's clearly some relationship

between Steppan and FFA, that was developed by everybody

at trial, and I'm not -- you know, I'm not going to sit

up here and say that --
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MR. ALBRIGHT: I'm not disputing there was

some relationship.

THE COURT: A clear relationship between the

parties, but in the end the parties negotiated their

contract in a specific way with a specific thought in

mind, and the Court found that that was the case.

I found it interesting, actually, in reading

Mr. Hoy's amended opposition, that apparently there was

some work that went into determining whether or not this

was the correct process to do this. If memory serves me,

Mr. Steppan actually inquired of the State of Nevada in

essence, to paraphrase: Am I doing this the right way or

are we going to screw this all up?

That's my simple way of looking at it or

phrasing it, but -- and he was told: No, this is the

right way to do it. You guys are on point. Go ahead.

MR. ALBRIGHT: I don't see any such testimony

in the record. What I see in the record --

THE COURT: I agree with you, there's no

testimony to that effect in the record.

MR. ALBRIGHT: What I see in the record is

they asked the board, "Can we make FFA architect of

record on this job since that's how it's really going to

be?"
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And the board said, "Sure, if Mr. Friedman

will become licensed in Nevada."

Why did that have to happen? Well, because

we have this two-thirds rule as clarified by the DTJ

case, and Mr. Friedman didn't want to do that.

Now, would the board have said, "Oh, in that

case, don't worry about it. Just pretend you're not the

contract architect and we're fine with that"?

I don't think so. But even if they would

have said, "That's fine," that doesn't change the

question under the mechanic's lien law. The question

under the mechanic's lien law is, can Mr. Steppan lien

for work that he didn't do? And the answer is yeah, he

can lien for work he didn't do if his subcontractor did

the work.

So where's the evidence that Mr. Friedman,

FFA was hired by Steppan to do the work. It just isn't

there. There's no evidence whatsoever of anything like

that having occurred. There's no written agreement by

which Mr. Steppan hires FFA --

THE COURT: Stop. Mr. Hoy's point is that

there's no requirement for a written agreement, that

there's nothing in Chapter 623 or anywhere else that you

pointed to that says, in order for a subcontractor to be
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a subcontractor such that the general contractor can have

a mechanic's lien for the work that the sub does, you

need to first produce the written contract. You're

right --

MR. ALBRIGHT: I'm looking at the evidence,

Your Honor. Is there any evidence that there was an oral

agreement? Was there any testimony adduced at trial

where Mr. Friedman or Mr. Steppan said, yeah, we entered

into an oral agreement, here were its terms? No, there's

nothing like that either.

Not only that, but there is a requirement

under Nevada lien law, if you're going to give FFA a

lien, which is essentially what's happened here, although

the money is going to go to Mr. Steppan, as you say, but

he's not entitled to it -- you know, one of the key

pretrial summary judgment rulings was that the lien is

going to be based on the contract amount, not on

NRS 108.222(1)(b) where you get fair market value, but on

NRS 108.222(1)(a).

How is it that FFA gets the benefit of 1(a)

when they don't have a contract? And the answer of

Mr. Hoy is, they don't have to have a contract. Well,

then why are they getting the benefit of that?

THE COURT: The answer, I would assume from
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Mr. Hoy, is FFA doesn't have anything to do with it.

It's between Mr. Steppan and BSC.

MR. ALBRIGHT: But that goes back to my first

point, Your Honor, because Mr. Steppan isn't --

THE COURT: Stop. Stop. Listen to me,

Mr. Albright.

This is not a debate, and I understand that

there are times when we both have a point to make, but

the odd thing about my job is, when I feel like making a

point, I get to make it, and you don't get to talk over

me. And it's impossible for my court reporter to take

down two people at one time speaking simultaneously, it

just doesn't work.

And so if I'm making a point, I request you

let me make my point, and I promise you that I'll give

you the time that you need to make your point.

I would also note that I have no idea how you

thought this was going to take an hour. You

scheduled -- the parties scheduled one hour for oral

argument. I know that this was scheduled for yesterday,

and I had to move it 24 hours till today, but my schedule

yesterday was just as busy as it is today.

I had a noon meeting yesterday; I've got a

noon meeting today. I'm not cutting you off. I'm going
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to give you as much time as you need; I'm going to give

Mr. Hoy as much time as he needs to make whatever

argument that he needs to make.

But I will simply note that we have 15

minutes left to conclude the oral argument on all of

this. This is one of the things that -- when I say what

I'm about to say, it sometimes sounds disparaging.

I don't know how things happen down in the

Eighth Judicial District, but at least with me -- Mr. Hoy

probably knows this more than most -- I ask a lot of

questions. I don't schedule oral argument just so I can

listen to you. I schedule oral argument because I'm

interested in the issues and think that there are things

that we need to discuss.

And so when I've got a 40-page motion and a

20-page reply and I think a 20-page opposition and the

attorneys tell me they only need an hour, I'm never quite

sure how that's going to work.

So I'm going to let you go, and let's in the

future keep in mind that both of us can't talk at the

same time. I'm just guessing that we're not going to get

this finished today, and so we'll reschedule some

additional time in the near future to finish, but go

ahead.
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MR. ALBRIGHT: And I apologize, Your Honor.

It is my concern about time that it makes

me -- if I think I know what the question is, I try to

answer it, but I will do better.

THE COURT: Go ahead.

MR. ALBRIGHT: With respect to the issue of

what did we learn from the DTJ Design case, I think, Your

Honor, that there are a number of answers to that

question. And I think one of the things that we learned

is that foreign architectural firms are subject to

NRS 623 just as are individual architects.

You know, it's always a little bit of a funny

question when you have a professional licensing statute

because it typically applies to individuals who have to

get themselves licensed, and so how does that relate to a

law firm, say, from another state or something like that?

And Mr. Hoy points out in his opposition that

the statute is a little hard to read in that regard, and,

in fact, I think DTJ made the argument under the wording

of the statute that perhaps it doesn't relate to them,

and the Nevada Supreme Court said no, it does; your

individual employees need to become licensed in Nevada,

but you as a firm, if you're going to be doing work here,

need to be registered in Nevada.
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THE COURT: Explain something to me based on

your experience, Mr. Albright. And it might be this is a

very simple answer and I just haven't quite grasped it.

I can honestly say I haven't looked into it with any

depth.

But in DTJ, at page 709, they were talking

about the fact that Thorpe, the T in DTJ, was seeking

reciprocity to practice in Nevada, and in this case

Mr. Steppan wasn't seeking reciprocity. As I envision

reciprocity, it's almost more along the lines of certain

state jurisdictions where -- I'll give you a perfect

example.

My father for many years lived in Micronesia,

and he was a lawyer. He still is a lawyer. And there

was reciprocity in Micronesia. If you had been licensed

to practice law in any state in the United States, there

was reciprocity. Therefore, you did not need to take any

additional testing, you didn't need to do anything. It

was just basically, I think, they were happy to have

lawyers there. So if you practiced law somewhere and

were in good standing, reciprocity meant there were no

additional steps that needed to be taken.

And in DTJ they do talk a lot about

reciprocity and that Mr. Thorpe was seeking reciprocity
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as opposed to the licensure, which we know that

Mr. Steppan has. He is licensed in the state of Nevada.

Is there a difference? Is there a difference in the

analysis? Let's put it that way.

MR. ALBRIGHT: I don't know that there's been

a case that has directly addressed that, and so I'm not

sure if there is a difference.

What I would say is this, and this goes back

perhaps more to the Snyder case, but one of the things

that you have happen in this case is you have Mr. Steppan

saying, look, I'm the contract architect because I'm

licensed in Nevada, and so I'm going to be hired to do

this Nevada work, and then I'm going to go out and I'm

going to retain FFA as my subcontractor.

And I think that raises -- and I'm acting in

essence -- this was sort of what Depner did in the Snyder

case -- I'm acting in essence as a Nevada sole

proprietorship, let's say, and, in fact, he fills out one

of the forms to the Nevada architectural board saying, I

practice as an individual. It asks: Are you employed by

somebody? Individually. And I guess -- and then he

supposedly hires FFA, and I guess that raises two

questions.

First of all, there's no evidence that
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Mr. Steppan ever got a Washoe County business license or

a Reno business license, that he ever registered with the

Nevada Department of Taxation so that when this money

that you say would come to him and not FFA were to come

through, that he would pay the taxes on that. There's no

evidence that he did what he needed to do to really truly

be an independent contractor in Nevada.

Secondly --

THE COURT: Hold on. Stop.

Isn't the counterargument to that, yes, that

very well may be true, and Mr. Steppan may be responsible

not only for taxes, but penalties associated with those

taxes, and he might be running afoul of the City of Reno

or Washoe County's business administration or code

enforcement administration, any number of other entities.

I'm trying to think of what other entities he might be

getting sideways with. That all may be true, but it

doesn't have anything to do with the contract.

MR. ALBRIGHT: I understand, Your Honor.

What it has to do with this case is it's

another piece of evidence to suggest that when Steppan

said he was the contract architect, that that was really

just, as I said before, a polite fiction that wasn't

actually backed up by the true course of dealing.
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So I understand we're not here today -- and

that's true of many of our arguments. I mean, we're

making lots of arguments under NRS 623, but we're not

here today to charge someone with some violation of

NRS Chapter 623.

The relevance of those arguments is that they

go to the question of whether or not the chain of

command, as I wrote up there on the board, that BSC hired

Steppan, Steppan then hired FFA, whether or not that was

really, truly, in fact, the way that anybody looked at it

or that anybody treated it or that it should have been

treated by this Court, and so it's one more relevant

point.

If Your Honor doesn't feel it's all that

relevant, then so be it. I understand --

THE COURT: I apologize if my facial

expression led you to believe I didn't think it was

relevant. I might have furrowed my brow a little bit

because I was thinking about what you were saying, but I

wasn't trying to indicate you should stop or that I

wasn't buying what you're selling. So go ahead.

MR. ALBRIGHT: The second problem that I

think that issue raises, though, is, was it lawful for

Steppan to do what he says he did, to hire FFA. And,
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again, this -- we're not here to prosecute FFA, but it

goes to the question of whether this really is what they

say it is, and I don't think that legally Steppan could

enter into this arrangement with FFA that's being

described here because I think what happens is that

because FFA is really doing architectural work, I think

it's clear from the evidence, from the opposition, that

there's all these designers at FFA doing thousands of

hours of work, producing architectural work product for

use on a Nevada piece of property.

And so the question is: Is there some

exemption that allows them to do that? And there's two

exemptions under Nevada law. There's one that says, if

you are employed by a Nevada registered architect, then

you're okay. Well, Steppan didn't have any employees.

All of the employees were employees of FFA.

And the other one says, if you're just -- if

you're acting as a consultant, you don't have to comply

with the Nevada licensing statute.

And the problem there is, you know, by

analogy to other professions that have in-state licensure

requirements, the test seems to be, you know, if you're

going to go into another state and you're going to claim

I don't have to be licensed, I don't have to do
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reciprocity or get a license or any of those things or

pro hac vice myself in because I'm just a consulting

attorney, I'm just a consulting physician, I'm just a

consulting engineer, the question is, well, were you just

talking on the phone giving advice or were you really the

guy that operated on the human patient? Were you really

the guy that wrote all of the briefs and just some New

Jersey attorney signed it, but you billed way more than

them? You had the direct communications with the client,

you had the direct communications with opposing counsel.

I think the same tests would clearly apply to an

architect.

You know, to say, oh, yeah, we're going to do

all this work, thousands of hours of work from non-Nevada

licensed attorneys and we're okay with doing that because

we're just acting as the consultant doesn't really fly,

and it's a little bit opaque because they use this

phrase, "design consultant." Well, what does that mean?

Is the emphasis on "design" or is it on "consultant"?

I assume for purposes of being exempted from

Nevada's license laws, they wanted to be a consultant,

but they clearly weren't a consultant. So that's another

piece of evidence, that this idea that they were somehow

working as a subcontractor to Steppan instead of working
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directly for BSC, the party that paid them directly, that

communicated with them directly, that they got bills on

FFA letterhead from directly, is not what they now claim

it to have been.

THE COURT: Isn't it normal or at least

understandable that Mr. Steppan would not be doing the

bulk of the work on a project like this?

I understand the argument that you're making

is that out of the -- I think it was like approximately

3400 hours of hours that were billed regarding this

project, Mr. Steppan himself was only responsible for

less than 5 percent. If memory serves me correctly, your

number was 4.1 percent of the hours are directly

attributable to Mr. Steppan. Those are his hours. Is

that unusual?

It seems to me, when you're building a

multi-tower, multi-story, multi-use project, as Wingfield

Towers was envisioned to be, that the guy, the architect,

in this case Mr. Steppan, wouldn't be doing all of the

thousands and thousands of hours of work. He's doing the

supervising of the work, which takes less time.

When I delegate something to my law clerk,

she might spend seven hours on it doing the research, and

I might spend an hour on it doing -- at the end, but I'm
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still the guy that signs it at the end. It's still my

responsibility. Again, I just use myself as an analogy

there.

MR. ALBRIGHT: Sure. And I think that's a

fine question and argument. I think the problem with it

in this case is that Steppan wasn't really the guy that

was fulfilling that sort of oversight supervisory role.

In fact, at trial Mr. Friedman two times

testified that he was the guy that was supervising the

work, and the first time that he said that was when he

was asked by Mr. Hoy, tell us your job duties, and what

Mr. Friedman responded to was very similar to what you've

just described. He said, look, I'm kind of like -- I

think he drew an analogy to Michelangelo, and he said,

look, I'm the guy that has the vision, and I have this

idea in my mind of what this is going to look like, and

so what I did is I gave my underlings that vision, and

then I let them go and do the tech work and the CAD work

and all of the work to bring to fruition my vision, and

in the meantime I'm supervising them. That's my role.

And so that wasn't Steppan's role. And again

he's asked later about who supervised the work, did

Mr. Steppan supervise the work. Well, only if I had

broken my leg or something. Well, he billed many more
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hours than Steppan did, so that apparently never

happened.

And I think that question also goes to this

idea that what they've said is, look, it's okay for him

to -- for Mr. Steppan to have been waiting there to sign

and stamp the documents, and as long as he was going to

be the guy that signed and stamped the documents and he

therefore had some sort of controlling authority as your

analysis suggests you would have over your law clerks,

then that's okay, that's fine.

But the problem with that is, when you look

at the rule that they cite, which is one of these uniform

architectural rules that's out there that's been adopted

in Nevada, what that rule says is one thing, and then

what Steppan said at trial about how he saw that role was

different.

Mr. Steppan was asked, what does it mean to

supervise, what does it mean to have -- I forget the

phrase now -- supervisory control, I believe.

He said, well, what it means to me is

responsible control, I guess. What responsible control

means to me, in my mind, he says, is that as the project

starts to approach the time for signing and sealing, then

I need to start looking at things, you know.
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But if you look at the actual adopted rule,

what the adopted rule seems to indicate is that we don't

like that practice. In fact, it seems to be written

almost explicitly as though that practice has been done

in the past, and we don't like it, and so this is what we

are telling you architects.

What the rule says is that it's insufficient

to -- that you have to be in supervisory control during

preparation, and then it goes on to explain, it says,

other review of technical submissions, after they've been

prepared by others, does not constitute the exercise of

responsible control because the reviewer has neither

control over nor detailed professional knowledge of the

content of such admissions throughout their preparation.

So your analogy of a senior partner might say

to an associate, "Go write me up a brief," and then the

senior partner is going to sign that or the judge is

going to say to the law clerk, "Write me an order," and

the judge is going to read it, tweak it and ultimately,

if he agrees with it, sign it, that apparently works

fine. I think we could both say in the legal profession,

I think that kind of thing happens quite a bit, but

apparently in the architectural profession, what the

adopted rules say is that that's not going to work.
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THE COURT: Mr. Albright, luckily, my meeting

is at noon, but it is in this building. It's 11:57 right

now, so I'm going to have to go down two floors to go to

my meeting, but I think this would be a good time to

break for today.

I wish we could come back at 1:30 and start

there. I have an all-afternoon settlement conference

that I'm doing for Chief Judge Hardy beginning at 1:30,

so I can't say let's stop for lunch and come back after

lunch, and I don't expect you to want to stay here. I'm

sure you have other things to do back at home.

But I can't even suggest to you that tomorrow

would be a good day to do it because I'm doing my

criminal calendar and Judge Steinheimer's calendar at

8:30, I've got two quiet title actions after that, I have

a status check at 1:30, and then I have a hearing on a

final approval for a class action certification that

apparently will be contested, and that starts at 2:30,

and then Friday is just about the same.

So I'm going to have to break for today. I

would direct the parties -- and you'll have as much time

as you need to continue your argument, Mr. Albright -- I

would direct the parties to find some time with my

judicial assistant, at least two hours. I think you're
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going to need that much time. Mr. Hoy hasn't said a word

yet, and I'm sure he'll have some observations about both

your arguments and the opposition. So I'd say two hours

at a minimum, and maybe even just find a morning sometime

or an afternoon that works with your schedule, and we'll

continue this argument. So this matter will be

continued.

Court's in recess.

Mr. Hoy, I have the Judgment, Decree and

Order on the Foreclosure of Mechanic's Liens here in my

hand. I have intentionally not done anything with it

because I wanted to resolve this issue before I addressed

that issue.

That's not to say, Mr. Albright, I'm going to

sign it or not sign it. It's just while this Rule 60

issue was pending, I thought it would be prudent just to

wait on signing the judgment and decree based on how the

motions are framed. So that's why I haven't done

anything with it yet, just so you know, Mr. Hoy. My

judicial assistant gave it to me immediately, but I knew

this thing was out there pending, so it's kind of sitting

there.

And if, in fact, the Court does sign the

judgment decree and order, we'll adjust the amount of

AA2254



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

47

interest that's owed based on -- what was it -- 832 bucks

or something a day interest that's accruing.

Court's in recess.

(Proceedings concluded.)
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STATE OF NEVADA )
) ss.

COUNTY OF WASHOE )

I, PEGGY B. HOOGS, Certified Court Reporter

in and for the State of Nevada, do hereby certify:

That the foregoing proceedings were taken by

me at the time and place therein set forth; that the

proceedings were recorded stenographically by me and

thereafter transcribed via computer under my supervision;

that the foregoing is a full, true and correct

transcription of the proceedings to the best of my

knowledge, skill and ability.

I further certify that I am not a relative

nor an employee of any attorney or any of the parties,

nor am I financially or otherwise interested in this

action.

I declare under penalty of perjury under the

laws of the State of Nevada that the foregoing statements

are true and correct.

Dated this 19th day of February, 2015.

Peggy B. Hoogs
_____________________________
Peggy B. Hoogs, CCR #160, RDR
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·versus Dr. Iliescu, et al.··Dr. Iliescu is present.·5·
·· ·
·Mrs. Iliescu is present.·6·
·· ·
· · · · · · ·            Good morning to both of you.·7·
·· ·
· · · · · · ·            MRS. ILIESCU:··Good morning, Your Honor.·8·
·· ·
· · · · · · ·            DR. ILIESCU:··Good morning.·9·
·· ·
· · · · · · ·            THE COURT:··Mr. Albright is here on their10·
·· ·
·behalf.··Mr. Hoy is here on behalf of Mr. Steppan.11·
·· ·
· · · · · · ·            This is the time set for continued oral12·
·· ·
·argument.··We were here on February 18th of 2015, and13·
·· ·
·there was not enough time to fully conduct the oral14·
·· ·
·argument that the parties had scheduled at the request of15·
·· ·
·the Court; and, therefore, we had to continue it to16·
·· ·
·today's date.17·
·· ·
· · · · · · ·            We are here on the Defendant's Motion for18·
·· ·
·NRCP 60(b) Relief From the Court's Findings of Facts,19·
·· ·
·Conclusions of Law and Decisions and Related Orders.··I20·
·· ·
·have already laid the record regarding those documents21·
·· ·
·and what the Court has reviewed in the preparation for22·
·· ·
·this morning's hearing.23·
·· ·
· · · · · · ·            Mr. Albright, when we broke last on24·
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·February 18th, you were in the process of making an·1·

·argument, and so I had told you that I would give you as·2·

·much time as you needed, but suggested that you and·3·

·Mr. Hoy might want to find at least a couple of·4·

·additional hours.··It appears that you've done that.·5·

· · · · · · ·            My morning is open.··Judge Flanagan made a·6·

·very interesting point once when he said that lawyers are·7·

·like gas, they seek to fill any space that they have·8·

·available to them.··He said it a lot better than that,·9·

·but that's the basic thought of it.··And there's some law10·

·of physics -- I have no idea what it is -- that suggests11·

·that, that lawyers will, like gas, enter into any space12·

·and fill it to the best of their ability.13·

· · · · · · ·            You don't have to go all morning long if you14·

·don't feel the need to just because it's there, but I15·

·will let you know that I do have all morning available to16·

·both you and Mr. Hoy for continued oral argument.17·

· · · · · · ·            So with that, sir, I will turn to you and18·

·allow you to continue to make your presentation.19·

· · · · · · ·            MR. ALBRIGHT:··Thank you, Your Honor.··And20·

·thank you very much, Your Honor, for your indulgence in21·

·giving us so much time to argue this case.··It's an22·

·important matter, and my client really appreciates that23·

·we're going to get to be fully heard.24·
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· · · · · · ·            You had mentioned you don't know how they do·1·

·things down in the Eighth Judicial, but I can tell you I·2·

·doubt I would have gotten this generosity.··So I really,·3·

·really appreciate it.·4·

· · · · · · ·            And I will try not to be like the gas.··I·5·

·will try to focus on about three areas that I think are·6·

·the most important, because I think a lot of the other·7·

·things are in the brief.·8·

· · · · · · ·            And what I would like to do, Your Honor, just·9·

·so you know, I would like to talk -- first of all, I10·

·would like to finish my argument with respect to the11·

·question of whether FFA, had it been hired by Steppan.12·

·And then I would like to analyze a little bit the DTJ13·

·Design case, and then there's some procedural matters14·

·that I would like to get into briefly.··And I will try to15·

·answer your questions as they come up as best I can and16·

·then return to that outline so I can try to make sure I17·

·use the time wisely and I am going to be able to speak my18·

·piece to the Court on these issues.19·

· · · · · · ·            THE COURT:··Did you need the board?20·

· · · · · · ·            MR. ALBRIGHT:··I don't think so.21·

· · · · · · ·            THE COURT:··Okay.22·

· · · · · · ·            MR. ALBRIGHT:··It was a pretty simple picture23·

·that I drew.24·

Hoogs Reporting Group
775.327.4460

AA2262



54

· · · · · · ·            THE COURT:··Just so you know, I was the·1·

·one -- I actually took the picture off the board and·2·

·disposed of it, because I thought you were finished with·3·

·it.··It was just a --·4·

· · · · · · ·            MR. ALBRIGHT:··Okay.·5·

· · · · · · ·            THE COURT:··Just so the record is clear, it·6·

·was just a drawing that Mr. Albright made of certain·7·

·business entities or individuals, with arrows going back·8·

·and forth between them.··But the Court did see that.··It·9·

·was never marked or admitted as an exhibit.··I don't10·

·think it was an exhibit.11·

· · · · · · ·            So I personally, not anybody else on my12·

·staff, I came out on the 18th and was moving the easel13·

·and putting it away.··I just took it off and folded it up14·

·and away it went.··But I do remember it, Mr. Albright.15·

· · · · · · ·            MR. ALBRIGHT:··Okay.··Thank you.16·

· · · · · · ·            THE COURT:··You can recreate it if you want17·

·to.18·

· · · · · · ·            MR. ALBRIGHT:··No, I'm fine.··But along those19·

·lines, just to sort of preface -- because I was about20·

·halfway through an argument and before I just start21·

·jumping in, let me just lay the proper context for the22·

·record where I was.23·

· · · · · · ·            You'll recall it's my contention that one of24·
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·the things that Steppan needs to prove in order to have a·1·

·lien for FFA's work is, Steppan needs to prove that FFA·2·

·was retained by Steppan, was hired by Steppan, was in·3·

·some fashion a sub-provider or a subcontractor to·4·

·Steppan, so that Mr. Steppan can say:··"Look, there's·5·

·NRS 108.222(1)(a) or (1)(b).··I'm allowed to lien for the·6·

·value of services provided by or through me.··That would·7·

·include any subcontractors I've hired that I'm liable for·8·

·paying."·9·

· · · · · · ·            And the other reason that that's important10·

·is, I think, because of what the DTJ case says.··You'll11·

·recall, Your Honor, that in DTJ Design what happened is a12·

·Colorado architectural firm came into Nevada and they13·

·entered into an agreement to do work, and they entered14·

·into that agreement directly with the customer, and then15·

·they pursued an action for the work they had done.16·

· · · · · · ·            And the Nevada Supreme Court said:··Well,17·

·wait a minute.··You're not registered in Nevada; you18·

·don't -- you didn't, you know, get two-thirds of your19·

·owners licensed in Nevada so as to get registered; and,20·

·therefore, you can't maintain an action to pursue that.21·

· · · · · · ·            And it's my contention, Your Honor, that that22·

·same rule applies.··If FFA was in a direct contractual23·

·relationship with BSC Consolidated -- and I guess it was24·
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·Consolidated and then Consolidated was part of BSC, so I·1·

·guess, BSC, then I think the same rule applies.·2·

· · · · · · ·            And I think, Your Honor, that, in fact, FFA·3·

·was in that same kind of direct contractual relationship·4·

·with BSC.··In fact, if you look at what's called the·5·

·Master Agreement, the AIA agreement -- signed later, but·6·

·effective in October of 2005, is the claim -- I believe·7·

·you will see that, in fact, FFA is listed in the addendum·8·

·as a party to that agreement.·9·

· · · · · · ·            Now, what does that mean that they were a10·

·party to that agreement?··Well, I contend, Your Honor,11·

·that if you look at the way the bills went down that what12·

·that means is, they were working directly for BSC.··They13·

·billed BSC directly.··They got paid by BSC directly.14·

·They communicated directly with BSC.15·

· · · · · · ·            And, in fact, Your Honor, from my16·

·perspective -- and I know you've indicated there's17·

·certain evidence you heard, there's certain rulings you18·

·made.··But on that very narrow question -- I'm not19·

·talking about Steppan having signed as the architect,20·

·contract architect and so forth.21·

· · · · · · ·            On that narrow question, who was -- who was22·

·FFA working for?··Who had hired FFA?··Who were they23·

·responsible to -- I don't -- you know, as I read the24·
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·trial transcript, the opening, closing arguments, I don't·1·

·see where the plaintiff ever explicitly made a claim that·2·

·FFA had been hired by Steppan, and I don't see an·3·

·explicit ruling in your order to that effect.·4·

· · · · · · ·            Now, there may be something implied there·5·

·along those lines, depending on how certain things are·6·

·read, but -- you know, as I read, for example, the·7·

·closing arguments, Mr. Hoy says in closing, "Please, Your·8·

·Honor, go back to my trial statement."··And in his trial·9·

·statement, he says in closing, "I have proven everything10·

·that's in there."11·

· · · · · · ·            If you look at the trial statement, what he12·

·sort of does is, he says, "Steppan was the guy that13·

·signed the contract, that he was licensed in Nevada."14·

·And then he starts talking about FFA and how Steppan was15·

·an upper-tier guy at FFA, and Friedman was the owner of16·

·FFA, and FFA is a great company, it's got all these17·

·awards and so forth.··And then he just sort of goes into18·

·this statement of fact, that is, Steppan and FFA did19·

·this, Steppan and FFA did this, Steppan and FFA did this.20·

· · · · · · ·            And I don't think there's ever been an21·

·explicit claim by the plaintiff, or an explicit response22·

·to that claim, saying who exactly FFA was responsible to,23·

·who they were hired by, who they were looking for payment24·
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·from.·1·

· · · · · · ·            And so that's why I think this first part of·2·

·my argument is important, because I think the lien·3·

·claimant had the duty to demonstrate that FFA's work·4·

·could be leaned through the lien claimant, as having been·5·

·done by and through the lien claimant.·6·

· · · · · · ·            And I think what you see instead, at trial --·7·

·and I'm going to look at some of the trial transcript.·8·

·What I think you see instead is that throughout the·9·

·trial, whether Mr. Hoy is asking the questions or whether10·

·Mr. Pereos is asking the questions or whether Your Honor,11·

·following their lead, is asking the questions, all of the12·

·questions and all of the responses seem to me to assume13·

·that what FFA is doing, FFA is doing for BSC.··FFA is14·

·looking to BSC for payment.15·

· · · · · · ·            So let me look at that.··Your Honor, we were16·

·talking last time about the lack of a written contract17·

·between Mr. Steppan and FFA, whereby FFA was hired by18·

·Mr. Steppan.19·

· · · · · · ·            And I think one of the things that's20·

·important in that regard, Your Honor, is that the21·

·underlying AIA agreement, if you look at Section 1.1.2.622·

·of the final, ultimate master AIA agreement, it calls for23·

·a 32-month time frame for this work to be completed.24·
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·And, therefore, Your Honor, if FFA had signed a·1·

·subcontract with Steppan to be the person doing the·2·

·design work throughout that 32-month period, that would·3·

·have needed to be in writing under the statute of frauds.·4·

· · · · · · ·            NRS 111.220:··"Agreements not in writing:·5·

·When void.··In the following cases every agreement is·6·

·void, unless the agreement, or some note or memorandum·7·

·thereof expressing the consideration, is in writing, and·8·

·subscribed by the person charged therewith."·9·

· · · · · · ·            Number one on the list in the statute of10·

·frauds, "Every agreement that, by the terms, is not to be11·

·performed within one year from the making thereof."12·

· · · · · · ·            So clearly this was an agreement that, by its13·

·terms, was going to last 32 months.··And we know that FFA14·

·isn't coming in and saying, "Oh, but we were just going15·

·to do eight months of it or seven months of it," you16·

·know.17·

· · · · · · ·            Mr. Friedman testified that they would have18·

·been involved once the construction started.··They would19·

·have sent an architect out here.··He said it wouldn't20·

·necessarily have been Mr. Steppan, which is odd, since21·

·he's the one with the Nevada license.··But in any event,22·

·they were going to be the people doing the work23·

·throughout this 32-month term.··So I think that it did24·
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·need to be in writing to satisfy the statute of frauds.·1·

· · · · · · ·            And I think, also, because they call·2·

·themselves, "design consultant," you know, to the degree·3·

·that the emphasis is on "design," and to the degree that·4·

·this is a contract for architectural services for a piece·5·

·of property in Nevada, if what they're saying there is·6·

·that they're a residential designer, NRS Chapter 623·7·

·would require that agreement to be in writing.·8·

· · · · · · ·            If what they're saying is, "No, we were·9·

·really just the architect" -- which I think is clearly10·

·the case -- then NRS 623.180 clearly indicates they11·

·needed to be licensed here themselves to do that work.12·

· · · · · · ·            The other problem, Your Honor, with this idea13·

·Steppan hired FFA, is that, you know, when you look at14·

·the way the invoices both read and the way they were15·

·treated, it just does not look to me like a subcontractor16·

·relationship.17·

· · · · · · ·            When I see a subcontractor relationship --18·

·what I've always seen is, you've got somebody that's19·

·prime.··He retains a sub, and prime bills the client.20·

·The sub bills its client, the prime.··And the sub lets21·

·the owner know who he is, what he's doing.22·

· · · · · · ·            The owner cuts joint checks so that he's sure23·

·everybody is getting paid, and the payment changed, he's24·
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·not going to get stuck with any liens.··And even if he·1·

·doesn't cut joint checks, the prime is the guy that's·2·

·paid, and he sends the money that is owed to his·3·

·sub-provider, to his sub-provider.·4·

· · · · · · ·            THE COURT:··That's true, Mr. Albright.··I·5·

·would agree with you that in the overwhelming majority of·6·

·cases that's exactly what happens.··But it's not a·7·

·universal.··It doesn't have to occur that way.··And one·8·

·would have to agree that there are sometimes unique·9·

·circumstances that go against what you and I would agree10·

·is the standard way that things get done.11·

· · · · · · ·            When somebody builds a house, for example,12·

·there's the prime contractor, as you say, and he might13·

·hire somebody to come do the landscaping work.··Well,14·

·that's not his business, it's someone else's.15·

· · · · · · ·            So there might be certain agreements that are16·

·in place, but just because that happens most of the time17·

·or probably a super majority of the time, doesn't mean it18·

·has to happen all the time; does it?19·

· · · · · · ·            MR. ALBRIGHT:··No, Your Honor.··But I do20·

·think, again, that if that's the claim, that you would21·

·think that you could see some indicia of such a22·

·relationship.23·

· · · · · · ·            You know, you and I talked last time a little24·
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·bit about, "Can an employee hire an employer?"··And I·1·

·think that an employee can hire an employer, and I agree·2·

·with you that that can happen.··But I think you would·3·

·agree with me that that's not exactly a traditional arm's·4·

·length relationship.··And typically when you have a·5·

·relationship that's not an arm's length transaction,·6·

·that's not an arm's length deal, it is subject to higher·7·

·scrutiny, not lower scrutiny.·8·

· · · · · · ·            And so it seems to me that, if you've got·9·

·boss father-in-law saying to employee son-in-law, "You're10·

·going to hire me to be the" -- your sub-provider and11·

·you're my customer and that's the way it's going to be,"12·

·it seems to me that, you know, Your Honor ought to be13·

·saying, "Well, gee, if that's really the way it is,14·

·because of this non-arm's length relationship I hope15·

·there's some really clear evidence that that's really the16·

·way the party is treated."17·

· · · · · · ·            And instead what you have is, really, no18·

·evidence that that's the way the parties treated it.··You19·

·have Steppan basically doing -- and I will read some20·

·testimony later -- what he does on all of the jobs where21·

·he has a certain role, and he's doing that as an22·

·employee.23·

· · · · · · ·            You know, if you really wanted to set it up24·
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·this way, knowing that it would be subject -- because·1·

·you're not arm's length -- to heightened scrutiny, it·2·

·seems to me that you would be bending over backwards to·3·

·say, "Look, we really are treating Steppan differently on·4·

·this job than on all the other jobs.··On this job he's·5·

·not just getting his regular salary, the prime is·6·

·paying -- or the owner, the future owner -- is paying·7·

·him, and then he is paying us."·8·

· · · · · · ·            Or at least the invoices would separate,·9·

·"Here's, Mr. Client, what you are being paid" -- or what10·

·you are being billed by Mr. Steppan for, his contract11·

·architect work, and here's the advances that he's liable12·

·for, to his sub-provider, FFA."··And it's separated out13·

·so that you know what's what.14·

· · · · · · ·            And in this case, you don't see any of that15·

·in any of the invoices.··There is this one nod that some16·

·of the invoices initially go out on Steppan letterhead,17·

·and Steppan testifies -- and I will get to that -- that18·

·he, "wished that it had stayed that way to maintain the19·

·form."··Not to maintain the substance or the truth, but20·

·to maintain the form.21·

· · · · · · ·            But in any event, other than that nod, you22·

·look at the invoices and there is no indication that one23·

·party is acting as the prime and that party has24·
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·subcontracted with another party.··It's just not there.·1·

· · · · · · ·            And, in fact, I think that that continues·2·

·through trial to be the case, that the questions that are·3·

·asked of Mr. Friedman, the questions that are asked of·4·

·Mr. Steppan assume -- and the answers agree -- that FFA·5·

·was directly working for BSC.·6·

· · · · · · ·            And I'm not just talking about -- you know,·7·

·when we speak, we're not as careful as when we write.·8·

·And I'm sure I've said some things that will come back·9·

·and be used against me some day.··Mr. Pereos probably10·

·said some things during trial that will be used against11·

·me today.12·

· · · · · · ·            But I'm not just talking about a couple of13·

·little got-you moments.··I'm saying it's just pervasive14·

·throughout the trial transcript that everybody assumes15·

·FFA is working for the client.··And Let me just share a16·

·few of those.17·

· · · · · · ·            You know you had asked about Mr. Pereos18·

·cross-examining.··And in Mr. Pereos's cross-examination19·

·of Mr. Friedman, at page 373 he asks him:20·

· · · · · · ·            "When did you first learn that your client,21·

·the developer, was not the owner of the property?"22·

· · · · · · ·            And he says:··"We knew that from the outset."23·

· · · · · · ·            There is no sense of, "Well, wait, wait, we24·
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·need to, you know, dial that back."··That's not really --·1·

· · · · · · ·            THE COURT:··Hold on a second, Mr. Albright.·2·

·I'm looking at page 373 of the --·3·

· · · · · · ·            MR. ALBRIGHT:··Lines 13 through 15.·4·

· · · · · · ·            THE COURT:··-- trial transcript.··Oh, I got·5·

·it.··There it is.··Okay.··Go ahead.·6·

· · · · · · ·            And just for clarification sake, the person·7·

·testifying during that colloquy is?·8·

· · · · · · ·            MR. ALBRIGHT:··Mr. Friedman.·9·

· · · · · · ·            THE COURT:··Mr. Friedman, okay.··Okay.··Go10·

·ahead.11·

· · · · · · ·            MR. ALBRIGHT:··On page 932 of the trial12·

·transcript, Mr. Hoy's closing arguments, he talks about a13·

·double escrow and he says that they, meaning the customer14·

·in the context of what he is saying there, BSC, is going15·

·to pay Mr. Iliescu the promised purchase funds out of16·

·that double escrow.17·

· · · · · · ·            And then he says that that same day, quote,18·

·"intended to pay Fisher-Friedman Associates based on19·

·20 percent of the overall fee as specified in that master20·

·agreement."··So again, a direct relationship.21·

· · · · · · ·            On page 212, lines 21 through 23 -- this is22·

·Mr. Hoy and Mr. Friedman -- Mr. Friedman says:··"That's23·

·when I met Tony Iamesi who was the individual who hired24·
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·us to do the project here in Reno."··Not Mark Steppan,·1·

·Iamesi.·2·

· · · · · · ·            Page 229, lines 13 through 17.··Mr. Hoy says·3·

·to Mr. Friedman -- they're talking about the contract·4·

·with the AIA attached:·5·

· · · · · · ·            "Is this the form of agreement that your firm·6·

·proposed to Mr. Iamesi for the Reno project?"·7·

· · · · · · ·            "Answer:··Correct."·8·

· · · · · · ·            Not "Steppan proposed," "your firm proposed."·9·

· · · · · · ·            Page 247, lines 14 through 18.··This is Your10·

·Honor speaking to Mr. Friedman, and nobody -- nobody11·

·jumps up and corrects Your Honor.··And I think Your12·

·Honor's question is in line with the facts and the13·

·evidence.14·

· · · · · · ·            "When you say you didn't get paid" -- and15·

·this was with respect to some work they did for the16·

·neighboring congregation on a parking matter -- "did you17·

·have to go to BSC to get approval or someone to get18·

·approval to do this additional study?"19·

· · · · · · ·            "THE WITNESS:··BSC asked us to do this20·

·study."21·

· · · · · · ·            Well, again, if you were hired by Steppan,22·

·why wasn't Steppan asking you?··Page 250.23·

· · · · · · ·            THE COURT:··Wait a minute.··With that last24·

Hoogs Reporting Group
775.327.4460

AA2275



67

·part -- that last part was just an aside by you; is that·1·

·correct, or --·2·

· · · · · · ·            MR. ALBRIGHT:··Oh, yes, I'm sorry.·3·

· · · · · · ·            THE COURT:··Okay.·4·

· · · · · · ·            MR. ALBRIGHT:··Let me be more careful.··I·5·

·apologize.··I apologize.·6·

· · · · · · ·            THE COURT:··That last part was not in the·7·

·transcript.··That was not a comment that I made, that's a·8·

·comment that you just made in court.··Go ahead.·9·

· · · · · · ·            MR. ALBRIGHT:··Yeah.··And let me -- I10·

·apologize.··Let me be more careful.··In fact, let me do11·

·that one again so the record is clear.12·

· · · · · · ·            So you, Your Honor, asked Mr. Friedman:13·

· · · · · · ·            "When you say you didn't get paid, did you14·

·have to go to BSC to get approval or someone to get15·

·approval to do this additional study?"16·

· · · · · · ·            "The witness:··BSC asked us to do this17·

·study."18·

· · · · · · ·            And then I argued, you know, why wasn't19·

·Steppan the one?20·

· · · · · · ·            Page 250, lines 4 through 15.··This is21·

·Mr. Hoy and Mr. Friedman:22·

· · · · · · ·            "Did you have any discussions with BSC23·

·Financial about performing additional services24·
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·requested-- or having to do with the city staff meeting?"·1·

· · · · · · ·            And then there's an answer, back and forth,·2·

·and then:·3·

· · · · · · ·            "Question:··Did the city staff generate a·4·

·list of questions that BSC then asked you to go study."·5·

· · · · · · ·            "Answer:··Yes."·6·

· · · · · · ·            Again, it's a direct relationship between FFA·7·

·and BSC, just as is shown in the addendum to the AIA·8·

·where FFA is listed as a party.·9·

· · · · · · ·            Page 251, 9 to 18, Mr. Hoy to Mr. Friedman:10·

· · · · · · ·            "So the City of Reno posed questions to the11·

·developer and the developer asked you to provide answers12·

·to those questions?13·

· · · · · · ·            "Answer:··Yes."··And then there's some14·

·further text.15·

· · · · · · ·            "Question:··And so your firm billed BSC16·

·Financial to answer those questions generated by the city17·

·review process?"18·

· · · · · · ·            So it's not "Steppan billed them," and it's19·

·not -- and, again, I'm done with the quote now.··So it's20·

·not Steppan who did that, it's the developer who billed21·

·BSC Financial to answer questions which BSC Financial had22·

·posed directly to FFA.23·

· · · · · · ·            "Answer:··Right."24·
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· · · · · · ·            On page 258, lines 3 through 9.··We covered·1·

·before in my last time, this is the first time that·2·

·Friedman indicates that he supervises the work.·3·

· · · · · · ·            On page 267, starting at line 21, there's an·4·

·interesting idea that Friedman puts forth, that the·5·

·reason he hasn't signed things is because he was told 20·6·

·years ago never to sign anything, so it's always somebody·7·

·else that signs; which I think is interesting, because I·8·

·think that means that that doesn't necessarily mean that·9·

·FFA isn't the actual contractor, the actual architect10·

·that's been hired.11·

· · · · · · ·            And then on page 268, line 2, he also12·

·mentions that Bob Fisher never would sign anything, even13·

·though he had also indicated that Bob Fisher was at one14·

·time the guy who would be the Nevada licensee that they15·

·were relying on.16·

· · · · · · ·            On page 325, this is Mr. -- at lines 317·

·through 14, this is Mr. Friedman responding to a question18·

·from the Court.··He says:19·

· · · · · · ·            "I would get paid for the schematic design,20·

·because in the terms of our agreement, if you read the21·

·abandonment clause, I would be entitled to my22·

·compensation" -- and then there's more text -- "under23·

·contract" -- more text -- "Plus the profit that I didn't24·
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·get had we completed the working drawings," close quote.·1·

· · · · · · ·            So, again, he's not talking about Steppan·2·

·would have gotten paid for this, Steppan would have done·3·

·this, he's describing a direct contractual relationship·4·

·between himself and BSC.·5·

· · · · · · ·            Transcript page 342 to 343.··This is·6·

·Mr. Pereos to Mr. Friedman:·7·

· · · · · · ·            "Mr. Friedman, let's work on that last·8·

·message from the Judge.··You would agree that you were·9·

·billing for your times and resources to the developer10·

·until such time as you got your fixed-fee contract11·

·signed, the AIA contract?12·

· · · · · · ·            "Answer:··Correct.13·

· · · · · · ·            "Question:··And the developer was actually14·

·paying you for that work until he went delinquent on the15·

·payments?16·

· · · · · · ·            "Answer:··Yes.··He was" -- "He was behind."17·

· · · · · · ·            Answer or -- I'm sorry.18·

· · · · · · ·            "Question:··That's right.··And you received19·

·approximately 40,000 [sic], thereabouts, approximately?20·

· · · · · · ·            "Answer:··Correct."21·

· · · · · · ·            Now page 343, lines 17 through 344, line22·

·about 7.··This is Mr. Pereos to Mr. Friedman:23·

· · · · · · ·            "Okay.··Now, are we talking you were24·
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·confident that you weren't going to be paid for the·1·

·delinquency on the billings that you were doing on the·2·

·time-and-material basis, or are you talking about the 20·3·

·percent of the 5.75 percent?·4·

· · · · · · ·            "Answer:··Both.·5·

· · · · · · ·            "Both.··And you wanted the 20 percent of the·6·

·5.75 percent?·7·

· · · · · · ·            "Answer:··It's in our agreement.·8·

· · · · · · ·            "Okay.··But you wanted it?·9·

· · · · · · ·            "Answer:··Of course.10·

· · · · · · ·            "Is that correct?11·

· · · · · · ·            "Yes.12·

· · · · · · ·            "Okay.··Well, so --" and then Mr. Friedman13·

·cuts him off.14·

· · · · · · ·            "Answer:··It's in our agreement."··Close15·

·quote.16·

· · · · · · ·            Well, there again, what's being described is17·

·a direct relationship between FFA and BSC, not a18·

·relationship wherein FFA does work for Steppan, who is19·

·the guy that contracts with BSC.20·

· · · · · · ·            Page 351, lines 14 through 352, line 2.··This21·

·is Mr. Pereos to Mr. Friedman:··"Let's open up to22·

·Exhibit 6."23·

· · · · · · ·            That was the AIA contract, Part 1.··Then24·
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·there's some more text.·1·

· · · · · · ·            "Now, Exhibit 6 was not received by your·2·

·office until April 26th, 2006; isn't that correct?·3·

· · · · · · ·            "Answer:··April 26th, yes.·4·

· · · · · · ·            "Question:··Okay.··And it's actually signed·5·

·April 21st, but you didn't get it until April 26th?·6·

· · · · · · ·            "Answer:··That's when we received it.·7·

· · · · · · ·            "Question:··And then after you received it is·8·

·when you caused the signature of Mr. Steppan to be·9·

·affixed thereto?10·

· · · · · · ·            "Answer:··Yes."11·

· · · · · · ·            So again, you know, it's my position this12·

·goes more to point one than to point two, that13·

·Mr. Steppan was really acting simply in name, but on14·

·behalf of FFA.15·

· · · · · · ·            Page 369, lines 11 to 17.··This is Mr. Pereos16·

·to Mr. Friedman:17·

· · · · · · ·            "Mr. Pereos:··The question is whether or not18·

·those entitlements-- whether or not the work product, the19·

·intellectual work product, of the architect can be20·

·transferred to a new owner if he were to sell the21·

·property.22·

· · · · · · ·            "THE WITNESS:··"Not without our permission."23·

· · · · · · ·            So again, it's not "Steppan's permission,"24·
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·it's "our permission."·1·

· · · · · · ·            And then he's asked:··"It's your work product·2·

·that constitutes the basis for the entitlements;·3·

·correct?"·4·

· · · · · · ·            "Answer:··Correct."·5·

· · · · · · ·            Page 373, lines 13 through 15.··I guess I've·6·

·covered that one already.·7·

· · · · · · ·            "When did you first learn that your client,·8·

·the developer, was not the owner of the property?·9·

· · · · · · ·            "Answer:··We knew that from the outset."10·

· · · · · · ·            Page 381 to 383.··There's a colloquy between11·

·Your Honor and Mr. Friedman wherein Your Honor asks about12·

·Mr. Friedman anticipating that he would be paid under the13·

·AIA agreement.··Nobody jumps up and corrects Your Honor14·

·on those questions.15·

· · · · · · ·            Page 391, lines 18 through 392, line 4.16·

·Mr. Pereos to Mr. Friedman:17·

· · · · · · ·            "Mr. Johnson led you to believe that there18·

·were other people that were making proposals to buy19·

·Mr. Iliescu's property...other than the developers?"20·

· · · · · · ·            "By the way, the developer that you had21·

·contracted with is your client?22·

· · · · · · ·            "Answer:··One of the developers was still23·

·trying to make-- put together a financial proposal, and24·
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·he didn't succeed."·1·

· · · · · · ·            So again, that's a little bit of a -- of a·2·

·compound question there, and he asks -- he answers one·3·

·part of it.··But, again, nobody corrects that.·4·

· · · · · · ·            Page 417, lines 1 through 21.··This is·5·

·Mr. Hoy to Mr. Friedman after they had been reading part·6·

·of the AIA agreement, and he asks Mr. Friedman about a·7·

·provision in the AIA agreement and he says:··"Is that·8·

·provision" -- Mr. Hoy to Mr. Friedman:·9·

· · · · · · ·            "Is that provision consistent with your10·

·testimony earlier today and yesterday that you were11·

·entitled to be paid on a monthly basis for the progress12·

·towards the completion of the schematic design phase as13·

·that work was performed?"14·

· · · · · · ·            And there's an objection that gets sustained,15·

·so he rephrases.··New question:16·

· · · · · · ·            "Can you please explain to the Court how the17·

·billing mechanism works and when FFA and Steppan are18·

·entitled to be paid for the work on progress under19·

·Section 1.3.9.1?"20·

· · · · · · ·            So it's FFA and Steppan working together, not21·

·one under the other.··They're entitled to direct payment.22·

·"Answer" -- and, I'm sorry, that was my -- that was my23·

·insertion.24·
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· · · · · · ·            "Answer:··Without reading the provision to·1·

·the Court, because you already have, our expectations·2·

·were consistent with the contract which Hale Lane·3·

·approved and gave to us and we signed."·4·

· · · · · · ·            He doesn't say, "and Mr. Steppan signed," he·5·

·says -- Mr. Friedman says, "and we signed."··End of·6·

·quote.··So in Friedman's mind it wasn't really Steppan·7·

·who signed it, it's "we," FFA.··"And was it" -- and then·8·

·going back into the record:·9·

· · · · · · ·            "Question:··And was it your expectation under10·

·the contract that you would be paid on a monthly basis--11·

· · · · · · ·            "Answer:··Absolutely.12·

· · · · · · ·            "Question:··--for progress?··All right.13·

·Please--"14·

· · · · · · ·            Then the court interjects and says:15·

· · · · · · ·            "The Court:··But then you modified that,16·

·didn't you, at some point and you said that because the17·

·developer was in, what, the-- some military service, that18·

·he liked doing things a different way?19·

· · · · · · ·            "THE WITNESS:··Yes."··Close quote.20·

· · · · · · ·            And so again, Your Honor, Friedman is21·

·testifying that he's the one who orally modified the AIA22·

·agreement.23·

· · · · · · ·            And in fact, if you go to page 436 of the24·
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·trial transcript, lines 1 through 5, Mr. Pereos follows·1·

·up on that, and Mr. Friedman indicates that he,·2·

·Mr. Friedman, had orally modified the AIA agreement.·3·

· · · · · · ·            And so the question is, how does Mr. Friedman·4·

·orally modify an agreement or enter into an arrangement·5·

·with BSC to orally modify an agreement unless FFA was a·6·

·party to that agreement, just as they're called out to be·7·

·in the addendum to the AIA agreement?·8·

· · · · · · ·            Page 421, lines 5 through 20.··This is Your·9·

·Honor asking questions of Mr. Friedman:10·

· · · · · · ·            "The Court:··And is it accurate that during11·

·the construction administration or CA phase that the12·

·architect is physically required to be on site --"13·

· · · · · · ·            And then there's some more text.14·

· · · · · · ·            "The Witness:··He's not on site.··It depends15·

·on the scale of the project.··Okay.··But in this16·

·particular case, we would have had an architect on site.17·

· · · · · · ·            "The Court:··So it would be anticipated that18·

·Mr. Steppan would have been physically in Reno?19·

· · · · · · ·            "The Witness:··Somebody from our office20·

·representing our office would be physically on site."21·

· · · · · · ·            So again, FFA is going to send somebody, not22·

·necessarily even the licensed guy.23·

· · · · · · ·            Page 436, lines 1 through 5.··This is24·
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·Mr. Pereos to Mr. Friedman.··I think I've mentioned that·1·

·already.··The oral modification was by Mr. Friedman.·2·

· · · · · · ·            So then we can look, also, at Mr. Steppan's·3·

·testimony.··And this is page 651 of the trial transcript.·4·

·Mr. Hoy is asking Mr. Steppan some questions.··And he·5·

·says -- so -- all right.··Line 16:·6·

· · · · · · ·            "All right.··So Exhibit 18 lists Items 1·7·

·through 8 of things that your firm considers to be·8·

·additional services not within the scope of the fixed fee·9·

·contract?10·

· · · · · · ·            "Answer:··Not necessarily.··I think part of11·

·this -- for example, the FFA general time -- is helping12·

·to define for the client, given that we were currently13·

·still on an hourly because the contract wasn't agreed to14·

·yet, these are -- so I will just make -- slightly adjust15·

·what I've just said."16·

· · · · · · ·            And Mr. Steppan, throughout his testimony17·

·refers to "we," "our," never "my," never "I."··Unless18·

·he's, you know, sort of a pompous person that just likes19·

·to use the imperial "we" all the time, I assume he's20·

·talking about "we, FFA."21·

· · · · · · ·            All right.··Question on page 652:22·

· · · · · · ·            "All right.··With respect to the shadow study23·

·updates" -- this is Mr. Hoy and Mr. Steppan.24·
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· · · · · · ·            "All right.··With respect to the shadow study·1·

·updates was there ever a billing from Fisher-Friedman·2·

·Associates or you, for additional services?·3·

· · · · · · ·            "Answer:··Not that I remember."·4·

· · · · · · ·            And then that goes on.·5·

· · · · · · ·            Now, page 655.··I'm sorry.··Page 656,·6·

·starting at line 11.··The Court interjects some questions·7·

·here:·8·

· · · · · · ·            "Wait, before you go to 20, 19, then, that's·9·

·just something -- the subject matter of Exhibit 19 is10·

·activity taken outside the scope of the flat -- or the11·

·fixed-fee contract; is that correct?"12·

· · · · · · ·            And so this is a colloquy, Your Honor, about13·

·these add-ons.··And the position at trial, of the14·

·plaintiff, was that the AIA allowed for add-ons and,15·

·therefore, they can lien for add-ons.16·

· · · · · · ·            And the witness says:··"It's outside the17·

·scope of the fixed-fee contract and it's outside the18·

·scope of the hourly stopgap agreement.19·

· · · · · · ·            "The Court:··So it is something you would be20·

·reimbursed -- and by 'you,' of course, I mean21·

·Fisher-Friedman and Associates -- reimbursed for22·

·separately?23·

· · · · · · ·            "The Witness:··Yes."24·
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· · · · · · ·            So the witness agrees with Your Honor that·1·

·Steppan is in fact the equivalent of Fisher-Friedman and·2·

·Associates.··Nobody jumps up and says, "No, no, no, Your·3·

·Honor, it's not Fisher-Friedman Associates that's going·4·

·to be compensated," because what Your Honor asks is·5·

·consistent with all the testimony that had been provided·6·

·both under questioning by Mr. Hoy and Mr. Pereos.··And so·7·

·your question made sense and it was accurate factually,·8·

·and that's why nobody corrected it.·9·

· · · · · · ·            Page 658, this is again Mr. Hoy and10·

·Mr. Steppan, line 18:11·

· · · · · · ·            "Did Fisher-Friedman ever do an aerial12·

·perspective along Island Drive indicating the streetscape13·

·and landscape plan?14·

· · · · · · ·            "Answer:··I believe so.15·

· · · · · · ·            "Question:··Did the client ever object to16·

·being billed for any of the work that is specified in17·

·Exhibit 21?"18·

· · · · · · ·            So, did Fisher-Friedman do this?··Did the19·

·client object?20·

· · · · · · ·            Page 659.··Your Honor is discussing whether21·

·to admit one of these add-on contracts.··And at line 2122·

·you indicate:23·

· · · · · · ·            "Whether it's not" -- "Whether or not it's24·
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·something that entitles Fisher-Friedman Associates to·1·

·compensation is different."·2·

· · · · · · ·            And again, I think you are making that·3·

·statement because all of the evidence is talking about·4·

·Fisher-Friedman Associates is going to be the one that·5·

·gets paid here.··And nobody corrects Your Honor there.·6·

· · · · · · ·            Page 660.··This is Mr. Hoy and Mr. Steppan.·7·

· · · · · · ·            "Question:··Did Fisher-Friedman actually·8·

·invoice the client for the work that's described in·9·

·Exhibit 21?"··One of these add-on agreements.10·

· · · · · · ·            Steppan:··"I would have to look at the11·

·invoices; I don't remember off the top of my head."12·

· · · · · · ·            Again, the assumption is Fisher-Friedman is13·

·the one that's billing the client directly.14·

· · · · · · ·            Page 664 is a colloquy between Mr. Hoy and15·

·Mr. Steppan about whether the owner ever told Steppan or16·

·Fisher-Friedman, "Don't do that work"?··Did17·

·Fisher-Friedman do the work?··Yes."18·

· · · · · · ·            And, "Did you and Fisher-Friedman Associates19·

·give the developers notice that you were going to do a20·

·video fly-through?"21·

· · · · · · ·            So it's even, it's not describing a22·

·relationship where FFA was working for Steppan.23·

· · · · · · ·            Page 666, lines 10 through 14, Mr. Hoy asks24·
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·Mr. Steppan about invoicing and the question is:·1·

· · · · · · ·            "All right.··Now as the executive vice·2·

·president of Fisher-Friedman Associates, were you·3·

·familiar with the way the firm created invoices for the·4·

·company?"·5·

· · · · · · ·            These were company invoices for the client,·6·

·not -- not for Steppan.·7·

· · · · · · ·            And then he asks again about invoices on the·8·

·bottom of page 667.··Mr. Hoy and Mr. Steppan:·9·

· · · · · · ·            "Mr. Steppan, before the break I was asking10·

·questions about Fisher-Friedman Associates' standard11·

·practices for creating invoices.··Were all of the12·

·invoices in Exhibit 25 created at or about the time of13·

·the dates of the invoices?14·

· · · · · · ·            "Answer:··Yes."15·

· · · · · · ·            Twenty-five are all on FFA letterhead.16·

· · · · · · ·            At page 673, Mr. Steppan is asked about -- or17·

·on page 672, I guess, he's asked about the letterhead18·

·changing from Steppan to FFA.··And on the top of page19·

·673, lines 1 through 4, Mr. Steppan says:20·

· · · · · · ·            "It had changed from my letterhead to the21·

·Fisher-Friedman letterhead, and I thought that things22·

·should stay on the Mark Steppan letterhead for form."23·

· · · · · · ·            Not for substance, for form.··That's my24·
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·argument that this is all form over substance.·1·

· · · · · · ·            Page 677.··Again, Your Honor is determining·2·

·whether or not to admit an add-on agreement, and you·3·

·indicate that it will be admitted, but then you indicate,·4·

·677, page 10 through 13:·5·

· · · · · · ·            "Whether or not Fisher-Friedman Associates is·6·

·entitled to compensation based on what is represented in·7·

·the documents may be a different question."·8·

· · · · · · ·            So again, based on all the questions that you·9·

·heard Mr. Hoy make, Mr. Friedman and Mr. Steppan answer,10·

·Mr. Pereos make and Mr. Friedman answer, you know, your11·

·understanding -- and I think it's absolutely correct --12·

·is that the question before you is whether or not13·

·Fisher-Friedman Associates is entitled to compensation.14·

·That's who the direct relationship was with between FFA15·

·and BSC.16·

· · · · · · ·            Page 715, Mr. Steppan is testifying, and this17·

·is Mr. Pereos's questions now and he's asking about the18·

·32-month time scope.··And he says in lines 21 through 24:19·

· · · · · · ·            "I just had a very similar situation on20·

·another high-rise.··It had 36 months listed as the total21·

·time, the same exact paragraph that was negotiated22·

·between Fisher-Friedman and the client."23·

· · · · · · ·            So he's comparing something that he's working24·
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·on right now, to this case and he said, "It's just like·1·

·what FFA negotiated with the client in this case."·2·

· · · · · · ·            Again, it's a direct relationship.·3·

· · · · · · ·            I've quoted in my brief some language about·4·

·what Mr. Steppan believes "responsible control" entails.·5·

·There's another quote on page 780 of the trial transcript·6·

·where Mr. Steppan again says that, with respect to that,·7·

·his supervision occurs only later.·8·

· · · · · · ·            So let's start on page 779, line 22, going to·9·

·page 780, line 2.··This is Mr. Steppan testifying:10·

· · · · · · ·            "The basics of the architect of record, in11·

·addition to the supervisory role, per the requirements,12·

·talks about the role of that level of supervision, so13·

·that you're able to stamp and sign the documents.··That14·

·occurs at the time of building permit submission, that15·

·type of full oversight.··Excuse me."16·

· · · · · · ·            So that, the type of full oversight, occurs17·

·at the time of building permit submission.··We know from18·

·the NCARB-adopted rules that that's not the way it's19·

·supposed to work.··Mr. Steppan is supposed to be20·

·exercising control throughout, not just as the -- as he21·

·comes in at the end and looks at the things that are22·

·about to be submitted.23·

· · · · · · ·            Now, page 785 of the trial transcript.··This24·
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·is now Mr. Hoy asking a question to Mr. Steppan:·1·

· · · · · · ·            "Question" -- and this is line 7.·2·

· · · · · · ·            "Question:··And, in fact, did you do more for·3·

·the Wingfield Towers project on behalf of Fisher-Friedman·4·

·Associates than just stamp drawings and sign the·5·

·contracts?"·6·

· · · · · · ·            And then there's a colloquy back and forth.·7·

·Line 19 through 23:·8·

· · · · · · ·            "Question:··Do you confirm your testimony·9·

·from this morning that you maintained responsible control10·

·and direct supervision of the work performed by" --11·

· · · · · · ·            THE COURT:··Well, hold on, Mr. Albright.··I12·

·mean, the way you're doing this -- and I've tried to13·

·follow you as you go through the different portions that14·

·you have outlined, but this is one of the glaring issues,15·

·now, that I have.16·

· · · · · · ·            Just discussing what happened -- or the17·

·testimony at line 7 -- or, excuse me, let me start again.18·

· · · · · · ·            In discussing the testimony that is on page19·

·785, you read a question.··The question beginning at20·

·line 7 is:21·

· · · · · · ·            "And, in fact, did you do more for the22·

·Wingfield Towers project on behalf of Fisher-Friedman23·

·Associates than just stamp drawings and sign the24·
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·contracts?"·1·

· · · · · · ·            And for some reason you just skipped over the·2·

·answer.··The answer was:·3·

· · · · · · ·            "Well, I signed the contracts, obviously.··I·4·

·participated, as it's been stated in multiple places, in·5·

·meetings and presentations; internally oversaw work that·6·

·was being produced in the office; participated in·7·

·discussions on the project.·8·

· · · · · · ·            "Obviously there was no actual stamping or·9·

·sealing of documents by me, because that would have10·

·occurred at submission for the building permit at the end11·

·of the construction documents phase only."12·

· · · · · · ·            So, you know, while it might be rhetorically13·

·helpful just to blow through what the answer is, there14·

·was an answer there, and it wasn't consistent with what15·

·you are representing, it's more consistent with16·

·Mr. Steppan saying, "I'm not just a straw man or a17·

·scribe, I am involved as the main construction18·

·architect."19·

· · · · · · ·            Go ahead.20·

· · · · · · ·            MR. ALBRIGHT:··Your Honor -- and that's fine.21·

·My point is this, to the extent that Mr. Steppan is22·

·involved as the main contract architect -- and I think --23·

·and I've gone through in detail in my brief all of the24·
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·reasons why, despite this testimony right there, I don't·1·

·think that's really so.··But my point here is, in what·2·

·capacity is Mr. Steppan fulfilling that role?·3·

· · · · · · ·            I mean, he says -- he says now, in opposition·4·

·to our motion, "I'm this independent guy.··I signed this·5·

·agreement, and then I hire somebody underneath me and·6·

·they're my sub-provider."·7·

· · · · · · ·            But what this describes is, whatever that·8·

·role that Mr. Steppan is fulfilling, he's doing it·9·

·internally on behalf of Fisher-Friedman Associates.10·

· · · · · · ·            THE COURT:··So do you think it would have11·

·been better then if Mr. Steppan, for this -- this case --12·

·or strike that -- this project, it would have been better13·

·for Mr. Steppan to possibly go out and rent an office and14·

·hang a shingle, so to speak, here in Reno, or maybe in15·

·the Bay Area where, if memory serves me correctly,16·

·Fisher-Friedman and Associates is located?17·

· · · · · · ·            MR. ALBRIGHT:··I'm not --18·

· · · · · · ·            THE COURT:··It just seems like that might be19·

·form over substance, as well.··I understand your20·

·argument.··The overall thrust of your argument is, this21·

·is all just form over substance.··But that might have22·

·been just form over substance, too.23·

· · · · · · ·            MR. ALBRIGHT:··Well, and -- sure, Your Honor.24·
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·And I'm not saying that he needed to go that far.··What·1·

·I'm saying, again, is, if this was really the way that·2·

·things were going to go down, then it behooved·3·

·Mr. Steppan and FFA to put things together in that way.·4·

· · · · · · ·            And what this language is describing -- and,·5·

·again, the question in line 19 and the answer at line 23,·6·

·you know, is that he's doing this, "for work performed by·7·

·Fisher-Friedman Associates."··So what this is describing,·8·

·Your Honor, is a guy that is working in-house for FFA.·9·

· · · · · · ·            And, you know, I don't think that legally FFA10·

·is entitled to say, "Look, we're going to go into Nevada11·

·and we're going to do a bunch of architectural work in12·

·Nevada, and the way that we're going to do that is we're13·

·going to have our one employee, who has a Nevada license,14·

·sign the contract; but then we're not going to treat him15·

·any differently on this job than we treat him on any16·

·other job."17·

· · · · · · ·            I'm not saying he had to go rent a shingle.18·

·I'm saying that there should have been some recognition19·

·that this job really was different, that he's not just20·

·doing what he's doing on behalf of FFA.21·

· · · · · · ·            Because, remember -- and the reason I'm22·

·focusing on, "on behalf of" is because, remember, this is23·

·what they say.··They say, client Steppan, FFA.··So what24·
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·FFA does, it does on behalf of Steppan, who then is·1·

·billing the client for it.·2·

· · · · · · ·            But what this language describes is something·3·

·that's just the reverse of that, where FFA has this·4·

·direct relationship with the client, and internally at·5·

·FFA there is this guy who is doing certain things on·6·

·behalf of FFA.··That's not what they need for that guy,·7·

·that lone individual, to suddenly come in and lien for·8·

·all of the work that FFA did.·9·

· · · · · · ·            You know, Your Honor, I -- I had a judge that10·

·told me once that if something looks like a fish and it11·

·flops like a fish and it smells like a fish and it tastes12·

·like a fish, I'm going to presume it's a fish, unless13·

·there is really good evidence to the contrary.14·

· · · · · · ·            And what I feel like is happening here is,15·

·I'm sitting down in a restaurant, somebody sets a16·

·completely empty plate in front of me and says, "Enjoy17·

·your fish."18·

· · · · · · ·            And I say, "Well, it doesn't look" -- "I19·

·don't see a fish."20·

· · · · · · ·            "Well, that doesn't mean it's not there.21·

·Maybe you have bad eyesight."22·

· · · · · · ·            "Well, I don't smell a fish."23·

· · · · · · ·            "Well, that doesn't mean it's not a fish.··We24·
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·spice it so that it doesn't smell like a fish."·1·

· · · · · · ·            "Well, I don't" -- "I can't taste a fish,"·2·

·you know.·3·

· · · · · · ·            "Well, we cook it so it doesn't taste·4·

·like" -- I mean, at some point, I think I'm going to just·5·

·have to look at the waiter and think, "Okay.··Either the·6·

·waiter is being willfully blind here, or I'm insane,"·7·

·because, you know, there's just -- I just don't see any·8·

·indicia here of a subcontract relationship between·9·

·Steppan and FFA.10·

· · · · · · ·            What I see indicia here of is that FFA had a11·

·direct contractual relationship with BSC.··They did work12·

·directly for BSC.··They communicated directly to BSC.13·

·They sent invoices on FFA letterhead for all of the ones14·

·that are now -- correspond to the lien amount, to BSC.15·

·Those invoices recognize prior payments which had been16·

·made not to Steppan, but to FFA.17·

· · · · · · ·            I mean -- and I understand on point one that18·

·there's a contract that's signed by Steppan, and I19·

·understand that there's the testimony about that.··But on20·

·this -- on this second point, your Honor, on this21·

·question of who was FFA working for, who hired FFA, what22·

·does it mean that FFA is listed as a party to the AIA23·

·agreement on the addendum thereto, why is it that there24·
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·is no writing between Steppan and FFA, even though it was·1·

·for a 32-month contract and there would have needed to be·2·

·a writing under the statute of frauds?··Why is it that·3·

·there is no payment chain that shows that?··Why is it·4·

·that Steppan says he has no financial interest in this·5·

·case, and Rodney Friedman says, "I'm the guy that has a·6·

·financial interest in this case, I'm the one financing·7·

·this litigation"?·8·

· · · · · · ·            I mean, you know, I'm looking at an empty·9·

·plate.··I don't see anything.··There is nothing there.10·

· · · · · · ·            THE COURT:··Mr. Steppan has a financial11·

·interest in the case.··It might be that Mr. Friedman is12·

·financing the litigation, but Mr. Steppan has an interest13·

·in the case, because any judgment that is entered will be14·

·entered only in the name of Mark Steppan.··So obviously15·

·he has an interest in the case.16·

· · · · · · ·            MR. ALBRIGHT:··Well, but again, that goes to17·

·the comments both you and I have made this morning about18·

·form and substance.··And Mr. Steppan's testimony was that19·

·he didn't have a financial interest in the case.··And I20·

·think that --21·

· · · · · · ·            THE COURT:··Well, maybe just clarify for me22·

·then.··Number one, where does Mr. Steppan say, "I have no23·

·financial interest in the case" in the transcript?··And24·

Hoogs Reporting Group
775.327.4460

AA2299



91

·number two, maybe you might want to clarify what you mean·1·

·by "a financial interest."·2·

· · · · · · ·            There clearly has been an order entered by·3·

·the Court describing a financial interest that·4·

·Mr. Steppan will have in the case at some point.··While·5·

·it is true that Mr. Friedman, if my memory serves me·6·

·correctly from the testimony at trial, did indicate that·7·

·he was financing the litigation, as I've said repeatedly,·8·

·the money is not going to Mr. Friedman.··The order·9·

·doesn't direct that anything happens for Mr. Friedman.10·

·It certainly directs that certain things may happen11·

·towards Mr. Steppan.12·

· · · · · · ·            MR. ALBRIGHT:··And I understand that, Your13·

·Honor.··But, again -- and I don't have that -- that14·

·transcript page handy, but I will try to find it.15·

· · · · · · ·            THE COURT:··Okay.16·

· · · · · · ·            MR. ALBRIGHT:··The question is, is17·

·Mr. Steppan entitled to lien for this work that FFA did18·

·under direct contractual relationship with BSC?19·

· · · · · · ·            And so the fact that you are going to sign a20·

·judgment that has Mr. Steppan's name on it -- and that's21·

·all fine and good, in the fact that you don't really22·

·care, perhaps, what Mr. Steppan does with the money once23·

·he gets it or if he assigns it to somebody else.··That's24·
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·not something you're interested in.··I think it is·1·

·something that you should be interested in, form over·2·

·substance.··But be that all as it may, the question still·3·

·remains, under what theory can Mr. Steppan lien for work·4·

·that some other entity did directly for the customer?·5·

· · · · · · ·            And, you know, there were some other parties·6·

·out there that did some things directly for BSC, and I·7·

·don't think anybody here would argue that Mr. Steppan's·8·

·lien can include unpaid invoices to those other parties·9·

·that had a direct relationship with BSC.10·

· · · · · · ·            Now, there were some people that had a11·

·subcontract through FFA, and to the extent that that12·

·supposedly means that it was through Steppan, you know,13·

·perhaps there's an argument there for those unpaid14·

·invoices to be a lien.15·

· · · · · · ·            But why would FFA be treated by this Court16·

·any differently than any other entity that's out there17·

·that did work directly for BSC under direct contractual18·

·relationship with BSC?··I just don't see legally how that19·

·can be correct.20·

· · · · · · ·            So moving on to point two, or area two, that21·

·I wanted to cover with respect to the DTJ Design case.22·

·The holding right up front, in the first paragraph of DTJ23·

·Design is as follows:24·
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· · · · · · ·            "We conclude that regardless of whether a·1·

·foreign firm employs a registered architect,·2·

·NRS 623.349(2) and NRS 623.357 mandate that the firm be·3·

·registered in Nevada in order to maintain an action on·4·

·the firm's behalf."·5·

· · · · · · ·            Now, I understand that DTJ was the named·6·

·plaintiff in the DTJ Design case, but I think it's·7·

·interesting that the ruling says you can't do what DTJ·8·

·Design is doing and then maintain an action on the firm's·9·

·behalf.··And it's my contention, Your Honor, that this10·

·lawsuit was brought not ultimately on behalf of Steppan,11·

·but on behalf of FFA, and that FFA, just like DTJ Design,12·

·didn't get two-thirds of its owners licensed in Nevada,13·

·didn't register itself in Nevada, and then went and did14·

·just what DTJ Design did, entered into an agreement with15·

·BSC.16·

· · · · · · ·            FFA is listed as a party to that agreement on17·

·the addendum, performed work under that agreement, got18·

·paid directly under that agreement, and now wants to come19·

·and, on FFA's behalf, pursue this action.20·

· · · · · · ·            Now, why do I say that this action is on21·

·behalf of FFA?··Well, again, going to the trial22·

·transcript, page 336, lines 10 through 15, Mr. Hoy asks23·

·Mr. Friedman:24·
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· · · · · · ·            "Were you-- was your company motivated to·1·

·record the mechanic's lien on November 7th, 2006 based on·2·

·something that you had heard from the developers?·3·

· · · · · · ·            "Answer:··Yes."·4·

· · · · · · ·            And Mr. Pereos returns to that.··Page 343,·5·

·lines 6 through 16 of the trial transcript.··This is·6·

·Mr. Pereos to Mr. Friedman:·7·

· · · · · · ·            "Now, you tell us that you recorded the lien·8·

·or at least you caused the lien to be recorded because·9·

·you were having anxieties as to whether or not you were10·

·ever going to get" -- "to be paid your fee."11·

· · · · · · ·            "Answer:··It was more than anxieties."12·

· · · · · · ·            Follow-up question.13·

· · · · · · ·            "Answer:··I was pretty sure we weren't going14·

·to get paid."15·

· · · · · · ·            So again, Your Honor, both under questioning16·

·by Mr. Hoy and under questioning by Mr. Pereos,17·

·Mr. Friedman is told, "Your company recorded this lien,18·

·your company caused this lien to be recorded."19·

·Mr. Friedman understands that and goes along with that.20·

· · · · · · ·            Page 346, line 11, to page 348, line 24.21·

·There's a colloquy about who is going to file a lien, and22·

·Mr. Friedman says:23·

· · · · · · ·            "My concern at the time of the party is that24·
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·this had a good possibility of going forward, but for·1·

·protection we were going to file a lien in case it·2·

·didn't.··You would do the same."·3·

· · · · · · ·            "We" were going to file a lien.·4·

· · · · · · ·            So, Your Honor, what's important about DTJ·5·

·Design is that if you look at this case for what it truly·6·

·is, substance not in form, what FFA did here is the same·7·

·thing that the DTJ Design case said that -- that DTJ·8·

·Design could not do.·9·

· · · · · · ·            THE COURT:··But that's not true.··I mean, I10·

·just -- I understand your argument clearly, Mr. Albright,11·

·and you've made it eloquently, but it's just factually12·

·inaccurate, because in the DTJ case the plaintiff in that13·

·case was not Mr. Thorpe, the "T" in DTJ, it was DTJ.··So14·

·let's just -- it's just not the same.15·

· · · · · · ·            So you can argue that, "Look, DTJ is right on16·

·point."··But one could argue the other side, and that is,17·

·is that the plaintiff in this case, Mr. Steppan, somehow18·

·saw into the future and envisioned this exact ruling19·

·coming out of the Nevada Supreme Court.20·

· · · · · · ·            And as you noted, this ruling came out in21·

·February of 2014, a little over a year ago, and if memory22·

·serves me correctly, a couple of months after the trial23·

·itself had concluded.24·
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· · · · · · ·            But it's just not -- it's not on all fours.·1·

·And the argument you keep making is that DTJ is right on·2·

·point with this case and it's clear on its face that this·3·

·requires the Court to reverse its earlier decision.·4·

· · · · · · ·            But it's not.··They did -- they did things·5·

·entirely different.··DTJ, Incorporated was the named·6·

·plaintiff.··Nowhere in this case is FFA a named·7·

·plaintiff.·8·

· · · · · · ·            MR. ALBRIGHT:··Your Honor --·9·

· · · · · · ·            THE COURT:··I mean, maybe we can --10·

· · · · · · ·            MR. ALBRIGHT:··And I understand.··I11·

·understand the name was different, and that's why I12·

·emphasized, Your Honor, this idea of --13·

· · · · · · ·            THE COURT:··The procedure is different.··The14·

·name isn't--15·

· · · · · · ·            MR. ALBRIGHT:··-- this idea of who's16·

·behalf -- on whose behalf --17·

· · · · · · ·            THE COURT:··Stop.··The name isn't just18·

·different, Mr. Albright, the facts are different.19·

· · · · · · ·            In DTJ Design, the company came in and sued20·

·to collect, and then when it was pointed out that they21·

·couldn't sue based -- if memory serves me correctly -- on22·

·NRS Chapter 623, then they said, "Well, okay.··Well,23·

·we'll just pull Mr. Thorpe out and we'll put him in our24·
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·place."··That's what they did, if I recall correctly, and·1·

·if I'm incorrect in that recollection, please correct me.·2·

· · · · · · ·            MR. ALBRIGHT:··I think that may be more the·3·

·Snyder case, but, yeah --·4·

· · · · · · ·            THE COURT:··Okay.··I appreciate that.·5·

· · · · · · ·            MR. ALBRIGHT:··-- same idea.··But, yeah, I·6·

·understand.·7·

· · · · · · ·            THE COURT:··But it's basically the same·8·

·thing.··And the Snyder case is Nevada National Bank·9·

·versus Snyder.10·

· · · · · · ·            So, you know, I'll just leave it at that.11·

·It's just not exactly the same in my mind.··They're12·

·different.13·

· · · · · · ·            MR. ALBRIGHT:··Your Honor, and I understand14·

·that there are some differences and I understand what15·

·those differences are.··But, again, Your Honor, what I'm16·

·suggesting is that, if you look at the substance of17·

·what's actually going on in this case that the18·

·differences are not substantively material.19·

· · · · · · ·            You know, you had asked earlier, or last20·

·time, was DTJ related to some sort of watershed moment.21·

·And, you know, Your Honor, we as lawyers, we look to the22·

·judiciary for guidance.23·

· · · · · · ·            And I guess the question is that -- you know,24·
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·myself, as a lawyer, if I get a call next week from an·1·

·architectural firm out of Oregon and they say:··"Hey, we·2·

·want to do some work in Nevada," do I say to them:·3·

·"Well, here's what you need to do.··According to the·4·

·Nevada Supreme Court and NRS Chapter 623, you need to get·5·

·two-thirds of your owners licensed in Nevada and you need·6·

·to register in Nevada.··Then you need to do your work·7·

·under that registration, pay the fees for the·8·

·registration, qualify, do the other things you have to do·9·

·to get registered and then you will be okay"?10·

· · · · · · ·            THE COURT:··Or in the alternative --11·

· · · · · · ·            MR. ALBRIGHT:··Or do I say --12·

· · · · · · ·            THE COURT:··Stop.··Or in the alternative,13·

·could you tell them, "Do you have a guy just who is14·

·registered in Nevada?"··And if the answer is yes, then15·

·maybe he's the person who does the business.··Now, then,16·

·you can start to flow into some more of your argument17·

·where, how clear are you going to make it as to what18·

·people are doing?··And the argument that you've made so19·

·far today is that there wasn't enough separation between20·

·FFA and Mr. Steppan.21·

· · · · · · ·            But I don't think DTJ requires the conclusion22·

·that you're drawing, it requires one of -- it could23·

·require one of numerous conclusions, the first one being,24·
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·as you've suggested, get two-thirds of your people·1·

·qualified or registered in the State of Nevada, go·2·

·forward in this way.·3·

· · · · · · ·            But to extrapolate a little bit more, if your·4·

·Oregon firm says, "We've got this one guy who is·5·

·registered in Nevada, help me do it" -- "You, as an·6·

·extremely qualified and competent attorney, help me have·7·

·him be the construction architect for this project," now·8·

·you could do two things.··You can tell him, "Don't do it·9·

·this way," or you can say, "If you want to do it this10·

·way, here's how you do it."11·

· · · · · · ·            MR. ALBRIGHT:··Well, and I guess, Your Honor,12·

·the difference of opinion that you and I are having is13·

·that I would not be comfortable telling him, "Look,14·

·there's a big giant loophole here.··Don't even worry15·

·about DTJ, don't even worry about NRS Chapter 623, just16·

·have somebody in your firm that's got a Nevada license17·

·sign the AIA agreement and have the lien some day be in18·

·his name, have the contract some day be in his name, and,19·

·you know, nobody will really pay that much attention."20·

· · · · · · ·            I mean, I -- you know, I don't know that I21·

·would be comfortable -- because I don't know that that22·

·client is going to end up in front of the right judge23·

·that's going to buy into that, you know, and I just don't24·
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·think that's --·1·

· · · · · · ·            THE COURT:··Mr. Albright, there's always that·2·

·tension -- and I recall it from my days in private·3·

·practice, as well, although they were quite some time·4·

·ago -- where you give the client who, in essence -- you·5·

·know, you give the first advice, and he says, "No, I want·6·

·to do this.··How do I do it?"·7·

· · · · · · ·            And you might say it's a giant loophole and·8·

·you're uncomfortable giving that advice.··You might write·9·

·a -- I assume they're still called a CYA letter to your10·

·file about how you had advised your client.11·

· · · · · · ·            But in the end, if he says, "No, I want to do12·

·it this way," then you can say, "Well, this is one way13·

·you could do it.··It's not the way I would suggest.··You14·

·may be exposing yourself to unnecessary risk in doing it15·

·this way.··I would counsel you to do it in a different16·

·way.··But in the end, there is a way you can do it."··And17·

·you're not comfortable.18·

· · · · · · ·            And I've had those cases in my past where the19·

·client just goes, "Well, no, but this is what I want to20·

·do and I'm paying you to tell me how to do it."21·

· · · · · · ·            Now, unless it's completely illegal or some22·

·sort of violation of your ethical responsibilities -- you23·

·know, there could be that -- "Well, here's the" --24·

Hoogs Reporting Group
775.327.4460

AA2309



101

·"here's the riskier response to your question."·1·

· · · · · · ·            MR. ALBRIGHT:··Well, and, Your Honor, I guess·2·

·in my mind it is -- it is clearly illegal, because what·3·

·FFA came in Nevada and did is, they provided·4·

·architectural services in Nevada and they weren't·5·

·registered to do that, and they don't fall under either·6·

·of the exceptions in NRS Chapter 623 for doing that.·7·

·They're not -- the employees that did work on this work·8·

·were not W-2 employees of Steppan, the registered·9·

·contract architect, nor was FFA doing merely design work.10·

· · · · · · ·            And so I don't see how FFA was legally11·

·authorized to do what they came into the state and did,12·

·And, you know, that's what I would hope that you would13·

·take a close look at as you're looking to rule on our14·

·motion.15·

· · · · · · ·            THE COURT:··Okay.··Thank you, Mr. Albright.16·

·Are you finished?··Go ahead.17·

· · · · · · ·            MR. ALBRIGHT:··I have just a brief -- a18·

·couple of procedural items, Your Honor, because there was19·

·a question that came up last time about, you know, why20·

·wasn't this addressed more thoroughly at trial?21·

· · · · · · ·            We had had some -- some addressing of that in22·

·our motion, but took it out.··We thought if it was raised23·

·by the opposition, we would put it in the reply.··It24·
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·wasn't really raised there, but you've raised it.··So let·1·

·me just -- let me just say, I think that there was, in·2·

·fact, a record made of some issues with standing.·3·

· · · · · · ·            Now, for example, on February 11, 2013,·4·

·there's an Opposition to Partial Motion For Summary·5·

·Judgment that gets filed on the Iliescus' behalf, in·6·

·which it's argued at page 2 and page 3 that it's not·7·

·believed that Steppan did anything, but that what·8·

·architectural services were rendered were ultimately·9·

·completed by Fisher-Friedman.10·

· · · · · · ·            At page 944 of the trial transcript,11·

·Mr. Pereos says:12·

· · · · · · ·            "The plaintiff is Mark Steppan.··And he has13·

·alleged that he is a licensed architect and that he14·

·performed services."15·

· · · · · · ·            "What we don't know" -- and they go on -- "is16·

·whether or not Steppan can legitimately go into a17·

·consulting agreement, whereby Fisher-Friedman and18·

·Associates act as a consultant...for him, versus19·

·Mr. Steppan being the one who needs to do the work and/or20·

·be responsible for the work."21·

· · · · · · ·            And then on the next page he says, "I'm not22·

·sure whether or not he does or doesn't have standing."23·

·But, again, I think -- and he says, "I'm not there yet."24·
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·But then in his post-trial written brief filed January 3,·1·

·2014, at page 10, he does make that standing argument.·2·

· · · · · · ·            And I think that, again, the -- the·3·

·plaintiff, the lien claimant, has the duty under Nevada·4·

·law to plead and prove whatever it is that he needs to·5·

·plead and prove to demonstrate that his lien conforms·6·

·with the lien statute.·7·

· · · · · · ·            You had asked, Your Honor, "Isn't there a·8·

·more efficient way to do this than to wait until after·9·

·trial for a Rule 60 motion?"10·

· · · · · · ·            And I suppose that's true, but I think it's11·

·also true that there's case law out there that says that12·

·the appellate courts would much prefer that if there is a13·

·belief that there's an error in the ruling, that it get14·

·brought in front of the judge on a Rule 60 motion or a15·

·52 motion or a 59 motion.··Rule 52 and 59 is not yet16·

·ripe.··It's our hope that they will never be ripe.··But17·

·six months was about to expire so we thought, "We'll get18·

·it in on a Rule 60 motion."19·

· · · · · · ·            And, you know, we may, just for appellate20·

·preservation purposes, need to file another motion, which21·

·I assume we won't get as much time to argue, because you22·

·will have already ruled one way or another.23·

· · · · · · ·            But the point is that if we can get this24·
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·fixed at the trial level, that's what the appellate·1·

·courts are telling us that we ought to try to do, and·2·

·that's what we're trying to do.·3·

· · · · · · ·            And I do believe, Your Honor, that the DTJ·4·

·Design decision is very, very close, and it's close·5·

·enough, in my mind, when you look at the substance of who·6·

·this lien was recorded on behalf of, that it ought to be·7·

·applied here, as well.·8·

· · · · · · ·            One brief side note and then I'll -- I'll·9·

·stop filling up the gas chamber, Your Honor.··There10·

·was -- there was a lot of arguments at trial about this11·

·pre-lien notice argument.··And I don't want to go back12·

·and beat that dead horse too much, but I do want to say13·

·this.14·

· · · · · · ·            Nevada is somewhat unusual in that it allows15·

·architects to lien, and not all states allow that.16·

·Because in a lot of states some sort of improvement of17·

·the property itself has to have occurred so that the18·

·owner, whose property is all of a sudden subject to this19·

·huge lien, at least can say, "Well, I sort of should pay20·

·that because there's improvements sitting there."21·

· · · · · · ·            Here you've got a four-and-a-half22·

·million-dollar lien that's being asked for in the23·

·judgment.··The property looks today exactly the way it24·
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·looked when it went into escrow.··No four-and-a-half·1·

·million-dollar mansion sitting there to offset that.·2·

· · · · · · ·            So what needs to be understood, though, Your·3·

·Honor, is that even though architects are allowed to lien·4·

·in Nevada, that doesn't change the application of the·5·

·statutes whenever the statutes talk about on-site work·6·

·and the importance of on-site work.·7·

· · · · · · ·            For example, there is a case that we cited in·8·

·our materials where the architect came in and said, "Hey,·9·

·look, we should have priority over the bank because the10·

·bank knew that we were over here doing this architectural11·

·work."··And the Nevada Supreme Court said, "No, the liens12·

·vest for purposes of that priority question when visible13·

·on-site work begins."14·

· · · · · · ·            And so it is my contention, Your Honor, that15·

·in like manner, when you look at Fondren, when you look16·

·at Hardy, the whole reason that the question of pre-lien17·

·notice came up and whether the owner had actual notice or18·

·not came up, is because the Nevada statute is written in19·

·such a way that you can only lien for work that's20·

·performed at the instance of the owner.··And then the21·

·Nevada statute says that the work is presumed to be22·

·performed at the instance of the owner if, once on-site23·

·work commences, the owner doesn't take some steps to24·
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·prevent that presumption from arising.·1·

· · · · · · ·            And what happened in this case, Your Honor,·2·

·is there was never any on-site work.··And so the whole·3·

·point of Fondren, the whole point of the follow-up case,·4·

·Hardy, is that because the owner in those two cases knew·5·

·of on-site work -- not just knew of work, but the bank·6·

·knew of an architect that was out there doing work, knew·7·

·of on-site work -- the owner had to do certain things to·8·

·protect himself from being presumed to have had the work·9·

·done at the instance of the owner.10·

· · · · · · ·            And so without that, where you don't have an11·

·actual person on-site doing work, it's my argument that12·

·the rationale of this case is -- falls apart, and,13·

·therefore, you just go back to what the statute says.14·

·And the statute says, if the mechanic's lien claimant15·

·doesn't send a pre-lien notice, then the lien is not16·

·valid.17·

· · · · · · ·            He's also required to send a 15-day notice on18·

·residential matters, which he didn't do here.··And there19·

·are district courts that have thrown out liens on that20·

·issue alone.··And I couldn't find any published opinions21·

·that confirm that, but it happens.22·

· · · · · · ·            And so I would just ask Your Honor before you23·

·issue a ruling to -- and I'm not trying to beat a dead24·
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·horse of who knew what, when, but just to look at those·1·

·two cases more carefully than just, "Well, if there's·2·

·notice, then" -- "if there's actual knowledge, then you·3·

·don't have to give notice," but to look at the actual·4·

·reason why those -- why those questions arose in those·5·

·cases under the statutes -- they're cited in the·6·

·footnotes in the text of those cases -- and think about·7·

·that legal application before you rule.··And I've, you·8·

·know, outlined that in the brief.·9·

· · · · · · ·            So thank you, Your Honor.10·

· · · · · · ·            THE COURT:··Thank you.··Mr. Hoy, we'll take a11·

·15-minute recess.··It's ten minutes before 10:00, so12·

·we'll be back at five minutes after 10:00 to continue,13·

·and you will be able to make your argument.14·

· · · · · · ·            Court is in recess.15·

· · · · · · ·            MR. HOY:··Thank you, Your Honor.16·

· · · · · · ·            MR. ALBRIGHT:··Thank you, Your Honor.17·

· · · · · · ·            (Recess taken.)18·

· · · · · · ·            THE COURT:··We'll go back on the record in19·

·CV07-00341, Mark Steppan versus Dr. Iliescu, et al.20·

· · · · · · ·            Mr. Hoy, on behalf of Mr. Steppan.21·

· · · · · · ·            MR. HOY:··Thank you, Your Honor.··I'm22·

·grateful to the Court for taking all of this time to hear23·

·extended arguments on this motion.··There's three basic24·
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·reasons why this is important on this particular motion.·1·

· · · · · · ·            First of all, as we heard today and we saw in·2·

·the briefs, Dr. and Mrs. Iliescu have already promised·3·

·the Court and the parties that they will be bringing·4·

·additional post-trial motions probably on the same·5·

·substantive issues.··So hopefully we can get all of our·6·

·arguments out so that will expedite those motions.·7·

· · · · · · ·            Number two, the reply brief said that I, as·8·

·counsel, didn't understand the arguments in the motion·9·

·itself.··And I think that there is some truth to that.··I10·

·confess that I read some of those arguments and may not11·

·have comprehended exactly what was being argued, and I12·

·think that this oral argument has really fleshed out what13·

·the motion is about and what it's not about.14·

· · · · · · ·            Now, third, we've heard arguments today that15·

·were not really explored in the briefs, at all.··We've16·

·heard about a lot of evidence that was not highlighted at17·

·all or cited to in the brief.··So there's no way I can go18·

·back and respond to every page out of the trial19·

·transcript that counsel referenced today, so you can rest20·

·assured that I'm not going to fill the space with that21·

·particular gas.22·

· · · · · · ·            As I understood the original motion it was23·

·all about fraud.··The original motion used the words,24·
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·"fraud," "fraudulent," "sham," over and over and over,·1·

·and so that's what I really focused on with the·2·

·opposition brief.·3·

· · · · · · ·            And when the reply came in, it said:··Well,·4·

·Dr. and Mrs. Iliescu are not just making a motion based·5·

·on fraud, they're also making a motion based on·6·

·Rule (60)(b)(1) for excusable neglect and also just to·7·

·correct the Court's error.·8·

· · · · · · ·            The excusable neglect cited in the reply·9·

·brief was that the time cards that had been produced10·

·years before the trial were never offered as an exhibit11·

·at trial and never argued at trial, and they said in the12·

·reply brief that the reason that didn't seem important is13·

·because they didn't have the DTJ Design case yet and DTJ14·

·Design somehow made those time cards more important, but15·

·we haven't heard anything about that in the oral16·

·arguments.··I will reference the time cards a little bit,17·

·but I won't dwell on it, Your Honor.18·

· · · · · · ·            And so during these oral arguments we really19·

·haven't heard much about fraud at all.··Of course,20·

·anybody trying to prove fraud has to do so by clear and21·

·convincing evidence.··And the authorities are clear, that22·

·that holds true even when fraud is offered as a basis for23·

·relief under Rule 60(b).··But there hasn't been any offer24·
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·of any evidence of any fraudulent misrepresentation or·1·

·fraudulent concealment.··It's just not in the record·2·

·before the Court, and, indeed, the entire oral argument·3·

·has focused entirely on rearguing the trial evidence and·4·

·highlighting that.·5·

· · · · · · ·            THE COURT:··So is the thought, Mr. Hoy, that·6·

·the fraud that is required is something that the Court·7·

·did not apprehend at trial, something that was·8·

·intentionally obscured or hidden at trial?··And, in·9·

·essence, your argument is that there's nothing new today10·

·that we didn't hear at trial, there is nothing -- there's11·

·no fraud because they haven't pointed the Court to12·

·anything additional that was not known during the trial.13·

·In essence, they've just referred back to the trial14·

·transcript, and this is what the Court heard at trial,15·

·nothing new.16·

· · · · · · ·            And I'm not saying that in a -- in an17·

·insulting way to Mr. Albright, but there's just -- you're18·

·just arguing the stuff that I already heard, to make it a19·

·little bit simpler.20·

· · · · · · ·            MR. HOY:··That's basically it, Your Honor.21·

·And we had a little bit of a debate in the papers about22·

·intrinsic fraud versus extrinsic fraud.··And intrinsic23·

·fraud, under the older version of Rule 60, was fraud on24·
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·the court.··In other words, somebody gave false testimony·1·

·or there was important evidence that was withheld from·2·

·the Court and the parties.··And, of course, we haven't·3·

·heard anything about that sort of intrinsic fraud.·4·

· · · · · · ·            The other kind of fraud is extrinsic fraud,·5·

·in other words, a fraud on the party that is the basis·6·

·for the case to begin with.··And, of course, there is no·7·

·assertion anywhere that anybody defrauded Dr. and·8·

·Mrs. Iliescu or concealed anything from Dr. and·9·

·Mrs. Iliescu.10·

· · · · · · ·            So all of this really comes down to putting a11·

·different spin on the evidence than was focused on during12·

·the trial.··And I would submit, Your Honor, that that's13·

·not an appropriate way to litigate.14·

· · · · · · ·            I would like to read just a short section of15·

·a case called Davidson against Scully, 72 F.Supp.2nd 458.16·

·And I'm on page 462.··This is a 2001 case out of the17·

·Southern District of New York.18·

· · · · · · ·            MR. ALBRIGHT:··I apologize.··What was the19·

·page number?··172 F.Supp.2nd --20·

· · · · · · ·            MR. HOY:··458.21·

· · · · · · ·            MR. ALBRIGHT:··Sorry.22·

· · · · · · ·            MR. HOY:··The pinpoint is 462.23·

· · · · · · ·            And the reason I use this case, Your Honor,24·
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·is most trial courts don't publish their decisions --·1·

·certainly that's true in the State of Nevada -- but the·2·

·federal district courts often do, and so we often look to·3·

·the federal courts for procedural matters.·4·

· · · · · · ·            "A motion for reconsideration may not be used·5·

·to advance new facts, issues or arguments not previously·6·

·presented to the Court, nor may it be used as a vehicle·7·

·for relitigating issues already decided by the Court.··A·8·

·party seeking reconsideration 'is not supposed to treat·9·

·the court's initial decision as the opening of a dialogue10·

·in which that party may then use such a motion to advance11·

·new theories or adduce new evidence in response to the12·

·court's rulings.'··Thus, a motion for reconsideration 'is13·

·not a substitute for appeal and "may be granted only14·

·where the Court has overlooked matters or controlling15·

·decisions which might have materially influenced the16·

·earlier decision."'"17·

· · · · · · ·            THE COURT:··What's the citation on that18·

·again, Mr. Hoy?19·

· · · · · · ·            MR. HOY:··172 F.Supp.2nd 458.··And I was20·

·reading from page 462.21·

· · · · · · ·            THE COURT:··Thank you.··Go ahead.22·

· · · · · · ·            MR. HOY:··So the gist of the motion, as I23·

·understand it, today, Your Honor, is that the Court24·
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·should not evaluate the licensing issues in the case·1·

·based on the contracts that were actually entered into,·2·

·but should instead assume that Fisher-Friedman Associates·3·

·entered into the contract to be the architect of record,·4·

·the contract architect and so forth.··And then, with that·5·

·factual assumption in mind, then go back and reevaluate·6·

·all of the law that would apply to that transaction.·7·

· · · · · · ·            The motions cited a case that, frankly, I·8·

·think I overlooked in the opposition.··I didn't think it·9·

·was important enough to comment upon.··But in light of10·

·the arguments, I think it's very important, Your Honor.11·

·I'm referring to the case called Dalton, Dalton, Little,12·

·Inc. versus Miranda -- Mirandi, I apologize,13·

·412 F.Supp. 1001.··And I have a copy for the Court if the14·

·Court would like to see that.15·

· · · · · · ·            But this is the case -- this is the New16·

·Jersey case, Your Honor, where the federal court there17·

·was applying New Jersey law.··In this case a Maryland18·

·corporation sued to recover fees for architectural19·

·services for a building to be constructed in New Jersey.20·

· · · · · · ·            The holding was, the contract between the21·

·owner and the Maryland design corporation was illegal,22·

·and the Maryland corporation could not sue on an illegal23·

·contract.··The Court said that the contract with the24·
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·foreign corporation was illegal even though the plans·1·

·would be stamped by a New Jersey architect, and the·2·

·court's reasoning in that case is exactly square with·3·

·this Court's reasoning.·4·

· · · · · · ·            I'm going to start --·5·

· · · · · · ·            THE COURT:··It's four -- what, is it again,·6·

·412?·7·

· · · · · · ·            MR. HOY:··412.··I have a copy, Your Honor.·8·

· · · · · · ·            THE COURT:··That's okay.··It's easier for me·9·

·to just pull it up.··F.Supp.?10·

· · · · · · ·            MR. HOY:··1001.11·

· · · · · · ·            THE COURT:··Okay.··I've got it.··Okay.··I put12·

·it in as "F.Supp.2nd" instead of "F.Supp."··Go ahead.13·

· · · · · · ·            MR. HOY:··Okay.··And I would just like to14·

·discuss a little bit of this case in this record, and I'm15·

·going to start at -- I'm in West Headnote 3 if the Court16·

·has West Law.17·

· · · · · · ·            THE COURT:··Okay.18·

· · · · · · ·            MR. HOY:··And I'm going to start with the19·

·third full paragraph under that headnote.··The court20·

·ruled:21·

· · · · · · ·            "But this established law, in practical22·

·effect, does not entirely exclude foreign architects from23·

·rendering professional services on New Jersey projects.24·
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·Two kinds of arrangements are used.··Under one, the owner·1·

·contracts with a New Jersey architect and he, in turn, is·2·

·free to arrange for all manner of supporting services·3·

·from any architect in the world.··The New Jersey·4·

·architect, of course, remains fully and solely·5·

·responsible for the professional services rendered to the·6·

·owner.·7·

· · · · · · ·            "Under the other arrangement an unlicensed,·8·

·out-of-state architect (or firm, or corporation) has in·9·

·its employ one or more who are licensed in New Jersey,10·

·and it is such a person who signs, seals and certifies11·

·the plans and specifications.··In the absence of a12·

·dispute which goes to litigation, many such transactions13·

·have been made, executed, paid and satisfied.··The14·

·arrangement in this case obviously followed the second15·

·form.··The contract was made with a Maryland corporation16·

·not licensed in New Jersey, but the plans and17·

·specifications were sealed and certified by an employee18·

·who is a New Jersey licensed architect."19·

· · · · · · ·            Now, Headnote 4:20·

· · · · · · ·            "There is little doubt that the first type of21·

·arrangement (contract with a New Jersey architect) is not22·

·likely to be open to attack on grounds of illegality, at23·

·least so long as there is no issue of subterfuge,24·
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·pretense or improper circumvention of the law sufficient·1·

·to warrant penetration of the form to reach the·2·

·substance.·3·

· · · · · · ·            "The second type of arrangement, used in this·4·

·case, is inherently illegal and there are no means to·5·

·cure the infirmity."·6·

· · · · · · ·            So this is exactly what we have here, Your·7·

·Honor.··We have Mark Steppan, who is and has been a·8·

·registered Nevada architect.··He is free to use the·9·

·services of out-of-state, unregistered architects,10·

·including Fisher-Friedman Associates.··Now --11·

· · · · · · ·            THE COURT:··And just out of curiosity --12·

· · · · · · ·            MR. HOY:··Sure.13·

· · · · · · ·            THE COURT:··-- and it's something I've been14·

·thinking about since February 18th, primarily when15·

·Mr. Albright was making his argument, and I pointed out16·

·to him that the -- the money is going to flow to17·

·Mr. Steppan.18·

· · · · · · ·            Hypothetically, if this building were built19·

·and fell to the ground in the first significant windstorm20·

·that we have here in Washoe County, Mr. Steppan, as the21·

·architect, would be the person on the hook.22·

· · · · · · ·            I mean, so there's pros and cons to the whole23·

·thing, but I think that also goes to what Dalton, Dalton24·
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·and Little, Incorporated versus Mirandi is discussing, is·1·

·that, you know, you're on the hook.··You go get your·2·

·subs, but in the end, the buck would have stopped with·3·

·Mr. Steppan, to mix my metaphors.·4·

· · · · · · ·            MR. HOY:··That's exactly correct, Your Honor.·5·

·And if you consider all of NRS Chapter 623, indeed, any·6·

·of the professional licensing statutes in the State of·7·

·Nevada -- and the regulation of lawyers is a little bit·8·

·different because of separation of powers, the judiciary·9·

·has more power there -- but if you look at the other10·

·professions that are regulated under statute, they all11·

·say that the registrant, the person who is actually12·

·authorized by the State of Nevada to render these13·

·services, is ultimately on the hook both for discipline14·

·and then in the cases, for any professional malpractice.15·

·And that's really key.16·

· · · · · · ·            And, of course, Mr. Steppan here, as the17·

·contract architect, didn't merely have liability if18·

·the -- if the tower blew down in a windstorm, if there19·

·were issues of constructability, which sometimes happen,20·

·and there's a battle between the contractor, the owner21·

·and the design team about, "Hey, you designed something22·

·that just isn't buildable," or, "You've got electrical23·

·conduits conflicting with mechanical duct work, somebody24·
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·needs to provide compensation for that," that's·1·

·Mr. Steppan who is on the hook there, because he's got·2·

·the professional liability under his contract and by·3·

·statute, and he's also subject to discipline by the Board·4·

·of Architecture for those types of issues.·5·

· · · · · · ·            There's been some discussion about what's in·6·

·the trial transcripts in terms of this -- this·7·

·arrangement that Steppan and Fisher-Friedman had.··And I·8·

·just want to reiterate for this record today that none of·9·

·this was concealed or glossed over or anything of the10·

·sort during the trial.11·

· · · · · · ·            Mr. Friedman started off testifying at length12·

·about Fisher-Friedman being in Nevada for many years,13·

·constructing multi-family residences in Las Vegas,14·

·constructing a hotel up in Jackpot, Nevada -- and I15·

·believe that hotel is attached to a casino, but I don't16·

·know for sure -- indeed, even building or developing the17·

·Green Ranch, which is the posh little subdivision just18·

·north of Windy Hill off of Lakeside there.19·

· · · · · · ·            And Mr. Friedman testified that he had a20·

·partner named Fisher, who was a Nevada registered21·

·architect, and Fisher was the guy who would sign the22·

·contract and then engage Fisher-Friedman Associates as23·

·the design consultant.··And he further testified that24·

Hoogs Reporting Group
775.327.4460

AA2327



119

·Mr. Fisher was pretty much the administrative guy for·1·

·Fisher-Friedman, and that Mr. Friedman himself ran the·2·

·design studio and Friedman was the guy who really did·3·

·most of the design work.··And that's all repeated again·4·

·with Mr. Steppan.·5·

· · · · · · ·            Now, this is not in the trial transcript, so·6·

·I'm not sure what weight the Court can or should give to·7·

·this, but because of the allegation of fraud, in our·8·

·opposition we attached a couple of letters going back and·9·

·forth between Mr. Steppan and the State Board of10·

·Architecture.11·

· · · · · · ·            So back in 2008, long before the trial, which12·

·was December of 2013, Mr. Steppan is having a13·

·conversation with one of the investigators at the Board14·

·and says:··By the way, as mentioned in our conversation,15·

·I'm currently working on a project in Nevada under the16·

·Nevada licensed firm name of Mark B. Steppan, AIA, CSI,17·

·NCARB, and I'm using Fisher-Friedman Associates as a18·

·design consultant.··I understand that this is one of the19·

·correct ways of performing architectural services in20·

·Nevada.21·

· · · · · · ·            Of course, that's consistent with the Dalton22·

·case.··And then to further follow up, Steppan even23·

·transmitted a copy of what we now know as Trial Exhibit24·
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·No. 6, which is the AIA contract between Steppan and BSC.·1·

· · · · · · ·            Also going to the point of whether this was·2·

·an issue that was known before trial, months before trial·3·

·Dr. and Mrs. Iliescu signed their Consumer Complaint to·4·

·the State Board of Architecture alleging that Mark·5·

·Steppan was a figurehead, I guess, of Fisher-Friedman·6·

·Associates.··I would just note that that filing by·7·

·Dr. and Mrs. Iliescu transmitted at least two binders of·8·

·material to the State Board, and the Complaint letter·9·

·says, "See Court Exhibit 13, Binder No. 1."··I don't know10·

·what Exhibit 13 is.··I suspect it was just a deposition11·

·binder.12·

· · · · · · ·            And then they wrote and signed, as shown by13·

·the Steppan depositions, Binder 2:··"Steppan did not work14·

·on the project.··All the work was done by other15·

·individuals who were employees of Fisher-Friedman and16·

·Associates."··Of course, we know from the evidence, Your17·

·Honor, that that statement was incorrect.18·

· · · · · · ·            And then I've also pointed out, Your Honor,19·

·that the Board of Architecture determined that the20·

·Iliescus' claims were meritless, and that was Exhibit 421·

·to our opposition.22·

· · · · · · ·            There's been, at least in the briefs, quite a23·

·bit of discussion about this concept of responsible24·
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·control.··And this dovetails with the argument that this·1·

·contract that Steppan entered into with the developer was·2·

·just a sham, and that Steppan didn't really have·3·

·responsible control.·4·

· · · · · · ·            And just to set the stage, responsible·5·

·control is a term that's defined in the statutes.··It's·6·

·in NRS 623.029 and says:·7·

· · · · · · ·            "'Responsible control' means the amount of·8·

·control over and detailed knowledge of the content of a·9·

·technical submission during its preparation that is10·

·ordinarily exercised by a registered architect,11·

·registered interior designer or registered residential12·

·designer, as applicable, when applying the normal13·

·standard of professional care."14·

· · · · · · ·            And then the NCARB Rules of Conduct, Rule15·

·No. 5.2 expands on that a little bit to make clear that16·

·you don't just pick up the plans at the final moment,17·

·take a quick glance at them and stamp them, that's18·

·improper.19·

· · · · · · ·            On this point, Your Honor, I think that the20·

·record made by the movant is incomplete, and I have just21·

·a short handout to make this point.22·

· · · · · · ·            May I approach, Your Honor?23·

· · · · · · ·            THE COURT:··You may.··Thank you.24·
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· · · · · · ·            MR. HOY:··The first section of this handout,·1·

·Your Honor, is pages 14 and 15 from the Reply Brief, and·2·

·the statement beginning at the last sentence on page 14.·3·

·And this is talking about whether or not Steppan·4·

·exercised responsible control within the meaning of NCARB·5·

·Rule 5.2.·6·

· · · · · · ·            "Steppan did not, as he claims, meet this·7·

·test under the definition of responsible control used in·8·

·the architecture profession.··Instead he testified that·9·

·his personal definition of responsible control 'in my10·

·mind,' is 'supervision of the project as it's approaching11·

·a time for sealing and signing'" -- and then there's a12·

·citation to the trial transcript -- "a point in time13·

·which was never reached on this project."··Citation to14·

·the trial transcript.15·

· · · · · · ·            "Adopted NCARB Rule 5.2, by contrast, does16·

·not so define responsible control, but expressly and17·

·explicitly rejects this definition, indicating that18·

·responsible control cannot wait until later in the19·

·project when the technical submissions are 'approaching a20·

·time for sealing and signing,' but must be exercised from21·

·the outset 'during preparation' of the work product,"22·

·quote, "other review of technical submissions after they23·

·have been prepared by others does not constitute the24·
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·exercise of responsible control because the reviewer has·1·

·neither control over nor detailed professional knowledge·2·

·of the content of such submissions throughout their·3·

·preparation."·4·

· · · · · · ·            And the briefing referenced a portion of·5·

·Mr. Steppan's trial testimony.··And I guess my gripe,·6·

·Your Honor, is that the motion is only focused on the·7·

·portions of the testimony that were convenient.··They·8·

·focused on, starting at trial transcript 639, line 20:·9·

· · · · · · ·            "Question:··What does 'responsible control'10·

·mean?11·

· · · · · · ·            "Answer:··Responsible control is really about12·

·your supervision of the project as it's approaching a13·

·time for sealing and signing to make sure that what is14·

·presented to the agency for permitting review, in15·

·essence, in my mind, is what -- is what that's talking16·

·about."17·

· · · · · · ·            And that's where the briefing ends.··They18·

·leave that statement hanging, even though the answer19·

·continues:20·

· · · · · · ·            "In the broader sense it is the responsible21·

·control or oversight that an architect in the standard of22·

·care would provide by overseeing the production and23·

·creation of a project from the design through24·
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·construction documents."·1·

· · · · · · ·            Next question:··"Okay.··And did you maintain·2·

·responsible control over the Wingfield Towers project up·3·

·until the time the project was abandoned?·4·

· · · · · · ·            "Answer:··Yes.·5·

· · · · · · ·            "Question:··Did you also maintain direct·6·

·supervision of the design process?·7·

· · · · · · ·            "Answer:··Yes.··Inasmuch as Rodney was the·8·

·project designer and I was overseeing the work."·9·

· · · · · · ·            So the trial transcript was crystal clear10·

·that Mr. Steppan was in fact exercising responsible11·

·control over the entire process.··And I think that the12·

·motions, by omission, have mischaracterized that13·

·particular testimony.14·

· · · · · · ·            And then the final portion of the handout,15·

·Your Honor, is just some redirect.··And if you start at16·

·page 785 of the trial transcript.17·

· · · · · · ·            "Question:··And, in fact, did you do more for18·

·the Wingfield Towers project on behalf of Fisher-Friedman19·

·Associates than just stamp drawings and sign the20·

·contracts?21·

· · · · · · ·            "Answer:··Well, I signed the contracts,22·

·obviously.··I participated, as it has been stated in23·

·multiple places, in meetings and presentations;24·
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·internally oversaw work that was being produced in the·1·

·office; participated in discussions on the project.·2·

· · · · · · ·            "Obviously there was no actual stamping or·3·

·sealing of documents by me, because that would have·4·

·occurred at submission for the building permit at the end·5·

·of the construction documents phase only.·6·

· · · · · · ·            "Question:··Do you confirm your testimony·7·

·from this morning that you maintained responsible control·8·

·and direct supervision of the work performed by·9·

·Fisher-Friedman Associates for the Wingfield Towers10·

·project?11·

· · · · · · ·            "Answer:··Yes."12·

· · · · · · ·            Oh, and then the next page.13·

· · · · · · ·            "The Court:··Any recross examination based on14·

·the redirect?15·

· · · · · · ·            "Mr. Pereos:··No."16·

· · · · · · ·            So this notion that's been promoted that17·

·Mr. Steppan was just a figurehead, who did nothing but18·

·sign a couple of pieces of paper and had nothing else to19·

·do -- nothing professionally to do with this project is20·

·just not accurate, Your Honor.21·

· · · · · · ·            Although it wasn't argued orally, there was22·

·some argument about these time cards.··And, Your Honor,23·

·these time cards were produced in 2010, years before the24·
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·trial.·1·

· · · · · · ·            There was some argumentation in the briefing·2·

·about what was in Mr. Steppan's depositions.··And·3·

·interestingly -- there's a couple of interesting points·4·

·about this.·5·

· · · · · · ·            Number one, we had a fairly extended·6·

·discussion during the trial about the use of deposition·7·

·testimony, and Mr. Pereos said, "Well, the deposition of·8·

·a party opponent can be used for any purpose."··And, of·9·

·course, that's true.··And then Mr. Pereos started reading10·

·portions of the deposition transcript into the record and11·

·the Court ruled that's incorrect or improper, you can12·

·open and publish the transcript of the deposition, you13·

·can then use it to refresh the witness's recollection,14·

·and you can use it to impeach the witness on trial15·

·testimony.16·

· · · · · · ·            THE COURT:··But it's not just that we take a17·

·deposition and then we just bring it in at trial and18·

·throw it down, so to speak.19·

· · · · · · ·            MR. HOY:··Right.··The process --20·

· · · · · · ·            THE COURT:··There would be no real reason to21·

·have a trial if you think about it.22·

· · · · · · ·            MR. HOY:··Right.··The process of opening and23·

·publishing a deposition transcript doesn't mean that24·
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·everything that's in the deposition transcript is now·1·

·part of the trial transcript or the filed record.··And·2·

·so, you know, we could go back and dissect the briefing·3·

·and talk about which portions of this deposition·4·

·testimony of Mr. Steppan really is part of the trial·5·

·record and what is not.·6·

· · · · · · ·            But the point is, you know, Mr. Steppan's·7·

·trial testimony did not materially vary from any of the·8·

·deposition testimony, at least not that's been·9·

·highlighted in these papers or in the oral argument.··And10·

·furthermore, Mr. Steppan was examined very vigorously11·

·about these time cards.12·

· · · · · · ·            Now, this is maybe a small point, Your Honor.13·

·There have been some statements made about Steppan's --14·

·the quantity of Steppan's involvement in the project15·

·based on the time cards.··And I think the first point16·

·would be that responsible control is not quantitative,17·

·it's qualitative.··Mr. Steppan testified that he18·

·exercised supervision and control over the entire design19·

·process.··That testimony was never challenged by any20·

·other witness or any other evidence.21·

· · · · · · ·            The standard in 623 -- I'm sorry --22·

·NRS 623.029, the definition of responsible control really23·

·implicates the ordinary standard of care.··It says24·
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·responsible control is the amount of control that another·1·

·architect exercising a reasonable standard of care would·2·

·also exercise or observe.·3·

· · · · · · ·            THE COURT:··Well, and couldn't -- I mean,·4·

·just -- I'm just thinking along the lines of your·5·

·argument, Mr. Hoy.··I forget the name of the plaintiff --·6·

·strike that -- the defendant's expert, but the·7·

·defendant's expert could have come in and testified that·8·

·Mr. Steppan was not complying with that standard of care·9·

·and control, and at least created an issue for the Court10·

·to consider.11·

· · · · · · ·            But my recollection of the trial transcript12·

·is that Mr. Steppan, in essence, testified that he is13·

·complying with that standard, and that there is nothing14·

·to rebut that.··So while it's true that we may come back15·

·and later look and say, "Now I want to rebut it," at some16·

·point the testimony comes in, the Court considers, or the17·

·jury -- the finder of fact, shall I say, considers the18·

·testimony and that's the testimony.19·

· · · · · · ·            MR. HOY:··Correct.··Yes.··And the defense20·

·architectural expert didn't have anything to say about21·

·responsible control.··The scope of his expert testimony22·

·was whether or not the design complied with -- or23·

·satisfied a complete schematic design.24·
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· · · · · · ·            THE COURT:··Right.·1·

· · · · · · ·            MR. HOY:··That was the scope of his·2·

·testimony.·3·

· · · · · · ·            THE COURT:··But presumably -- again, I·4·

·understand.··I don't want to go back and relitigate the·5·

·case.··But presumably if that were an issue, either that·6·

·expert or some other person who is an expert in that·7·

·field as an architect, could have come in and said, "No,·8·

·Steppan was not exercising control over the project," or·9·

·at least created an issue for the Court to consider.··But10·

·in the absence of that information or that testimony, the11·

·Court has the un-rebutted testimony of Mr. Steppan that12·

·he was.13·

· · · · · · ·            MR. HOY:··Correct.··Just a couple more points14·

·on these time cards.··First of all, there was testimony15·

·about the time cards not being complete.··These time16·

·cards don't reflect all of the work that was done on the17·

·project.18·

· · · · · · ·            Number two, after the parties signed the19·

·fixed-fee or the percentage-fee, I guess, agreement, they20·

·stopped keeping the time cards because the time cards21·

·were only there during the stopgap portion of the22·

·project.23·

· · · · · · ·            THE COURT:··So they would be irrelevant,24·
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·because regardless if it took ten minutes or ten thousand·1·

·hours, you're going to get paid the same.·2·

· · · · · · ·            MR. HOY:··Correct, right.·3·

· · · · · · ·            THE COURT:··Okay.·4·

· · · · · · ·            MR. HOY:··And also, there was some·5·

·mathematics performed, and my math differs from the·6·

·defense math.··According to my math, if you look at all·7·

·of the work done just in the time cards, Steppan did·8·

·five-and-three-quarters percent of the total load.··If·9·

·you only look at the AIAs, the real architects,10·

·registered architects, he did 9.12 percent.··But it's a11·

·small point.12·

· · · · · · ·            I don't want to belabor the DTJ Design case13·

·too much, because I think that that's been discussed14·

·thoroughly by the parties -- I'm sorry, by the defense15·

·and the bench, but it does tie back into the statutory16·

·analysis, which I would like to start now.17·

· · · · · · ·            NRS 108.222(1)(a) says that a lien claimant18·

·has a lien for work "furnished by or through the lien19·

·claimant."··There's no statute, there's no precedent for20·

·the concept that I believe was promoted initially in the21·

·briefing that a lien claimant only has a lien for his own22·

·personal toil.··That's just never been Nevada law and23·

·clearly would contradict the statute itself.24·
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· · · · · · ·            Steppan contracted for a complete design.·1·

·How he deliveries that complete design is a matter of·2·

·licensing and professional obligations.··But that doesn't·3·

·have anything to do with whether or not the work is·4·

·lienable.·5·

· · · · · · ·            The point for the lien statute is that the·6·

·lien claimant has to be licensed to deliver the work for·7·

·which the lien is claimed.··And there's no dispute here·8·

·that Steppan was always licensed to produce and provide·9·

·all of the work that he did supply under his contract10·

·with BSC, the developer.11·

· · · · · · ·            This is a point that was not discussed too12·

·much during oral argument, but was in the briefs.··Once13·

·you move past the statute that says these people have a14·

·lien for these things, then you get to the requirements15·

·of the lien notice itself.··And NRS 108.226 has the16·

·requirements for the lien notice itself, and the lien17·

·notice itself says that you must include the name of the18·

·person by whom the lien claimant was employed or to19·

·whom -- or to whom the lien claimant furnished the20·

·material or equipment.21·

· · · · · · ·            And if you look at each and every one of the22·

·liens, from the original lien to the first amended to the23·

·second amended lien, in the trial record they all24·
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·identify that BSC is the person to whom Steppan is·1·

·providing these services.··And in the context of this·2·

·statute, Your Honor, it clearly could not mean a W-2-type·3·

·employee is the lien claimant.··It has to be the broader·4·

·definition of what it means to be employed by or used by·5·

·someone or something else.·6·

· · · · · · ·            Turning now to NRS Chapter 623.··I think on·7·

·the 18th, counsel alluded to this a little bit.·8·

·Originally these professional licensing statutes,·9·

·particularly the design statutes, contemplated that10·

·individuals would be registered and only individuals11·

·would be registered.··And it's been a fairly recent12·

·development -- by "recent," I mean maybe 40 or 5013·

·years -- that design firms were also coming under14·

·regulation by the State Board of Architecture and other15·

·design disciplines.16·

· · · · · · ·            And so there was some discussion of17·

·NRS 623.350(1) that talks about certain requirements for18·

·design firms that engage in the practice of architecture19·

·inside Nevada's geographic boundaries.··It says:20·

· · · · · · ·            "Each office or place of business in this21·

·State of any" -- and I'll just shorten the list of22·

·business entities to "business entity" -- "that engages23·

·in the practice of architecture...including, without24·
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·limitation, any business organization or association·1·

·practicing pursuant to the provisions of NRS 623.349" --·2·

·and that's important -- "must have an architect,·3·

·registered interior designer or residential designer who·4·

·is a resident of this State and holds a certificate of·5·

·registration issued pursuant to this chapter regularly·6·

·working in the office or place of business and having·7·

·responsible control for the architectural work or work·8·

·relating to engaging in practice as a registered interior·9·

·designer conducted in the office or place of business.10·

·The provisions of this subsection do not apply11·

·to...offices established for construction12·

·administration."13·

· · · · · · ·            So there's the answer to the Court's question14·

·from this morning about, well, you know, Mr. Steppan can15·

·just open an office in Nevada and run everything through16·

·that.··But now we're talking about form and substance17·

·again.··And NRS 623.350 clearly requires that if you are18·

·going to have a physical office in the State of Nevada,19·

·you must have somebody there who is a resident of Nevada,20·

·who is registered as a licensed professional in Nevada,21·

·and who exercises responsible control over all of the22·

·professional work going through that office.23·

· · · · · · ·            THE COURT:··So the answer is, no, you24·
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·couldn't do that?·1·

· · · · · · ·            MR. HOY:··So the answer is, no, you couldn't·2·

·do that.··But as an individual who doesn't open an office·3·

·here, but is registered to practice architecture here --·4·

·which is exactly what Steppan is -- he can come into the·5·

·State of Nevada, enter into a contract and perform that·6·

·contract.·7·

· · · · · · ·            And there was some discussion about the·8·

·construction administration aspect of the work here.··Of·9·

·course, we never got to that point on this particular10·

·project, but it's interesting that this particular11·

·section effectively says that Steppan can come in and12·

·establish an office for the purpose of construction13·

·administration, that is, watching the tower going up,14·

·without being a resident of Nevada.15·

· · · · · · ·            THE COURT:··Right.··I guess it would be16·

·easier to say, maybe, Mr. Friedman could have come and17·

·done that.··Or could he, theoretically?18·

· · · · · · ·            MR. HOY:··I am not sure if the statute goes19·

·quite that far.20·

· · · · · · ·            THE COURT:··Okay.21·

· · · · · · ·            MR. HOY:··I think --22·

· · · · · · ·            THE COURT:··I would have to go look at it23·

·again.··Hold on -- well, go ahead.··Maybe I was thinking24·
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·too far down the line.··It's irrelevant to these·1·

·proceedings, anyway.··Go ahead.·2·

· · · · · · ·            MR. HOY:··Thank you, Your Honor.·3·

· · · · · · ·            So NRS 623.350 references 623.349.··And this·4·

·is the Statute that the defense has thrown out·5·

·repeatedly.··Even though it was enacted long before this·6·

·case and could have been argued at trial, they never did·7·

·argue it at trial.·8·

· · · · · · ·            But NRS 623.349 is sort of an interesting·9·

·statute.··I attached the legislative history for this10·

·particular statute to our opposition.··And I think that11·

·the legislative history is notable for the fact that this12·

·particular language was an amended -- an amendment to the13·

·original bill.··The original bill had something to do14·

·with raising fees on architects, and that's it.··And then15·

·in the waning days of the legislature all of this16·

·language got thrown in, and there was no testimony, no17·

·letters, no evidence of any kind in the legislative18·

·history to tell us what this statute is supposed to19·

·accomplish for the State of Nevada.20·

· · · · · · ·            What the title of the statute is, is21·

·"Formation of business organizations or associations with22·

·persons outside of field of practice or with unregistered23·

·or unlicensed persons; conditions; and limitations."24·
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· · · · · · ·            Subsection 1:··"Architects...may join or form·1·

·a partnership, corporation, LLC or other business·2·

·organization or association with registrants and·3·

·licensees outside of their field of practice, or with·4·

·persons who are not registered or licensed, if control·5·

·and two-thirds ownership of the business organization or·6·

·association is held by persons registered or licensed in·7·

·this State pursuant to the applicable provisions of this·8·

·chapter, chapter 623A or 625 of NRS."·9·

· · · · · · ·            625, Your Honor, is the engineer's statute.10·

·623 I believe is -- I don't remember.··I think it's11·

·residential designers.12·

· · · · · · ·            THE COURT:··Landscape architects.13·

· · · · · · ·            MR. HOY:··Landscape architects.··Thank you.14·

· · · · · · ·            And so the defense has turned this into an15·

·argument that Steppan could not join Fisher-Friedman16·

·Associates unless he owned two-thirds of the company.17·

·And this is where I maybe got sidetracked with my18·

·constitutional arguments.19·

· · · · · · ·            If the argument is that anybody who -- even a20·

·nonresident who is registered in the State of Nevada,21·

·wants to work for some design firm, that person, that22·

·registrant, must own two-thirds of the company that is23·

·his employer.24·
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· · · · · · ·            For a lot of reasons I don't think that the·1·

·statute can be interpreted that way.··But certainly, if·2·

·it is, it violates privileges and immunities and it also·3·

·violates equal protection.··And I don't want to get into·4·

·those arguments now, because they weren't discussed at·5·

·all either in the reply or in the oral argument.·6·

· · · · · · ·            But if the Court looks at the second·7·

·subsection of this statute, it reads:·8·

· · · · · · ·            "If a partnership, corporation, LLC or other·9·

·form of business organization or association wishes to10·

·practice pursuant to the provisions of this section, it11·

·must" do the following.12·

· · · · · · ·            And so that to me, Your Honor, says that this13·

·statute is applicable to a firm that actually wants to14·

·come into Nevada and practice as a firm in Nevada, not15·

·that this could ever have any application to foreign16·

·companies that are not doing business under this statute17·

·or under 623.350.18·

· · · · · · ·            And if you go back into the DJT decision, it19·

·talks about this statute a little bit.20·

· · · · · · ·            THE COURT:··"DTJ."21·

· · · · · · ·            MR. HOY:··DTJ.22·

· · · · · · ·            THE COURT:··I think you said "DJT."23·

· · · · · · ·            MR. HOY:··Oh, I keep doing that.··I think I'm24·
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·dyslexic.·1·

· · · · · · ·            So again, Your Honor, just turning to what·2·

·DTJ Design, Inc. holds and what it doesn't hold, the·3·

·holding is:·4·

· · · · · · ·            "We conclude that regardless of whether a·5·

·foreign firm employs a registered architect,·6·

·NRS 623.349(2) and NRS 623.357 mandate that the firm be·7·

·registered in Nevada in order to maintain an action on·8·

·the firm's behalf."·9·

· · · · · · ·            And I think that the Court has already10·

·traversed that in discussions with the defense counsel.11·

· · · · · · ·            There's a further discussion of NRS 623.349,12·

·on page -- it would be the Pacific Second or Third cite13·

·at page 11.··I'm looking for the nearest headnote.14·

· · · · · · ·            THE COURT:··Is it page 711?15·

· · · · · · ·            MR. HOY:··Yes.··Yes, Your Honor.16·

· · · · · · ·            THE COURT:··I'm there.17·

· · · · · · ·            MR. HOY:··Your Honor, I apologize.18·

· · · · · · ·            THE COURT:··I've got it, so you can just tell19·

·me where you're looking.20·

· · · · · · ·            MR. HOY:··Okay.··It says:··"NRS 623.349(1)21·

·allows registered architects" -- that's italicized -- "to22·

·partner with unregistered architects and form a business23·

·organization to practice in Nevada, so long as the24·
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·registered architects satisfy a two-thirds ownership·1·

·requirement.··In order for a foreign business to operate·2·

·as a separate entity in Nevada, it must satisfy the·3·

·requirements found in NRS 623.349 by demonstrating to the·4·

·Board that registered architects within the firm satisfy·5·

·the two-thirds ownership provision under NRS 623.349(1),·6·

·and that the business is qualified to do business in this·7·

·state and has paid the requisite registration fee·8·

·under" -- and then it cites the statutes.·9·

· · · · · · ·            So, again, this is not a case where10·

·Fisher-Friedman Associates is the lien claimant.··The11·

·contract architect, the plaintiff, never opened an office12·

·in the State of Nevada or otherwise triggered NRS13·

·623.349.14·

· · · · · · ·            And just reading this decision, that's what15·

·the Supreme Court, I believe, thinks is the scope of16·

·623.349.··It's not -- it's not a requirement that every17·

·individual architect licensed in the State of Nevada who18·

·works for a foreign corporation must somehow own19·

·two-thirds of that corporation.··That's just not --20·

·number one, it's not constitutional and, number two, it's21·

·not practical.22·

· · · · · · ·            As a practical matter, Your Honor, there are23·

·these vast design firms -- NBB&J, I think you heard some24·
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·testimony in the trial about NBB&J being the outfit that·1·

·purchased Fisher-Friedman or purchased assets.··Honestly,·2·

·I don't know if it was stock or assets.··But that's a·3·

·firm with offices all over the planet, Hong Kong, Western·4·

·Europe, North America, I think South America.··This·5·

·two-thirds requirement would be an impossibility if any·6·

·Nevada registrant wanted to work for a global firm like·7·

·that, Nevada would preclude that, and that's obviously a·8·

·violation of privileges and immunities.·9·

· · · · · · ·            Just very briefly, Your Honor, Nevada10·

·National Bank against Snyder, I don't think that the11·

·briefs really characterize that case correctly.··The12·

·Snyder case involved two different design firms, each of13·

·whom came into Nevada, had contracts with the developer14·

·and then became plaintiffs.··And the basic problem with15·

·that is, both of those foreign corporations failed to16·

·comply with the -- I think, it's NRS 80.030.17·

· · · · · · ·            80.030 says that a foreign corporation who18·

·wants to bring an action in a Nevada state court must19·

·first register with the Nevada Secretary of State as a20·

·foreign corporation.··And these two corporation s did not21·

·do that, and that's the -- that's the main reason why22·

·these claims were dismissed.23·

· · · · · · ·            Now, in the case of the architect, Depner24·
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·tried to substitute himself.··And I think Your Honor·1·

·alluded to this earlier.·2·

· · · · · · ·            THE COURT:··I conflated DTJ with Snyder,·3·

·but -- that is true.·4·

· · · · · · ·            MR. HOY:··Right.··Well, the guy's name is·5·

·Depner, so it's not too far from the "D" in DTJ.·6·

· · · · · · ·            And the Court said, "Well, you can't come in·7·

·and change your mind about who the contracting parties·8·

·are."··And at least within the spotlight of the Snyder·9·

·case, I don't think the Nevada Supreme Court thinks that10·

·form is completely divorced from substance, because the11·

·court in the Snyder case said:··No, the party who12·

·actually signed the design contract is the important13·

·party here.··You can't just willy-nilly go and substitute14·

·the individual for the firm.15·

· · · · · · ·            And I would submit to Your Honor that you16·

·can't willy-nilly substitute Fisher-Friedman Associates17·

·for Mr. Steppan, who took on all the legal responsibility18·

·under the design contract.19·

· · · · · · ·            Near the end of the oral argument from the20·

·movant we heard about Nevada being somewhat unique21·

·granting architects mechanic's liens.··And I haven't done22·

·a survey of all 50 states.··I don't think California23·

·would allow a mechanic's lien to a designer, but Nevada24·
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·clearly does.··And that's a fairly recent innovation.·1·

·It's happened through the time that I've been practicing,·2·

·and I couldn't tell you which session of the legislature·3·

·did that.··But the point is, a mechanic's lien is not a·4·

·common-law remedy, it's purely statutory, and so the·5·

·legislature is in the best position to decide who gets a·6·

·lien and who doesn't and we can't second-guess that.·7·

· · · · · · ·            Now, counsel also mentioned that -- and I·8·

·tried to write this down as a quote -- "The property·9·

·looks the same today as the day before it went into10·

·escrow."··And I gather that is just repeating the same11·

·argument that we've heard over and over in this case12·

·about, "Look, you shouldn't have a lien, it's not fair,13·

·it's not right, because Dr. Iliescu didn't get any14·

·benefit because his land wasn't improved, and15·

·Mrs. Iliescu."16·

· · · · · · ·            But remember the trial testimony.17·

·Remember --18·

· · · · · · ·            THE COURT:··A million bucks and --19·

· · · · · · ·            MR. HOY:··Remember that --20·

· · · · · · ·            THE COURT:··I mean, wasn't that the number?21·

·There was like -- there was a significant amount of money22·

·that exchanged hands, so there was some benefit.··And23·

·then Dr. Iliescu and Mrs. Iliescu were going to get24·
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·certain parking considerations for the other building·1·

·that they have and they were going to get a high-rise·2·

·apartment or a penthouse apartment.·3·

· · · · · · ·            MR. HOY:··Yeah, I think it was a·4·

·three-million-dollar penthouse apartment or a credit of·5·

·three million or something like that.··I just don't·6·

·remember the details now.·7·

· · · · · · ·            But even more important, Your Honor, is this·8·

·point of -- and we had a lot of testimony about this in·9·

·the trial -- what was the impact on the value of the land10·

·because of the entitlements that necessarily flowed from11·

·the completion of the schematic design?12·

· · · · · · ·            And this is the reason we started getting13·

·into this double escrow concept, where the value of the14·

·land was increased dramatically because of these15·

·entitlements being put in place.··That was the point of16·

·that evidence.17·

· · · · · · ·            Through that double escrow the developer was18·

·going to sell its interest in the land for, I think,19·

·23 million and then pay Dr. and Mrs. Iliescu whatever the20·

·balance was due on their contract, which was something21·

·like 7 million or 6 million.··So the point is, there was22·

·a huge benefit that was created by the work done by23·

·Mr. Steppan and Fisher-Friedman Associates.24·
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· · · · · · ·            I guess the last point, Your Honor, is this:·1·

·Counsel referenced the mechanic's lien being a·2·

·four-million-dollar lien now, and I would just make the·3·

·observation that more than half of that is prejudgment·4·

·interest.··We've been at this a long time.··The Court·5·

·gave all the parties all the time they needed during the·6·

·trial to put on their presentations.··The Court then·7·

·asked for the trial transcripts before making a ruling,·8·

·and I gather that the Court read those trial transcripts,·9·

·was fully aware of the testimony and wasn't just relying10·

·on memory.11·

· · · · · · ·            THE COURT:··Well, as you know, and just so12·

·Mr. Albright is fully aware -- Mr. Albright being the13·

·only person who wasn't present during the entire trial --14·

·I take voluminous notes.··It was my first bench trial15·

·that I did; I had only been on the bench for eight months16·

·or so by the time the case went to trial.··But I take a17·

·lot of notes, and I want to make sure that I have the18·

·transcripts so I can go back and review my notes and see19·

·if I wrote something down incorrectly or if there's some20·

·clarification that I needed as a result of my notes, and21·

·so that's why I did that.··I want to make sure I'm22·

·getting it right based on the transcript, as opposed to23·

·based on what my recollection of the testimony was, as I24·
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·wrote it down during the trial.··So that's why I did·1·

·that.··Go ahead.·2·

· · · · · · ·            MR. HOY:··And so this truly is just a motion·3·

·for reconsideration, and the movants haven't shown the·4·

·Court that it overlooked any critical evidence.··The·5·

·movants haven't shown the Court that it overlooked any·6·

·precedent.··All this is, is rearguing the same evidence·7·

·and mostly the same theories that we've been hearing for·8·

·years and years and years in this case.·9·

· · · · · · ·            I would be happy to answer any questions from10·

·the Court.11·

· · · · · · ·            THE COURT:··No, thank you, Mr. Hoy.12·

· · · · · · ·            Mr. Albright, I'll give you five minutes in13·

·reply.··I know that you've been taking notes as Mr. Hoy14·

·spoke, just as Mr. Hoy was taking notes when you spoke.15·

·I'm not quite sure what else there is to say, what's16·

·left, but I will give you a couple of minutes if you17·

·think there's something that I really need to know --18·

· · · · · · ·            MR. ALBRIGHT:··Sure, sure, Your Honor.19·

· · · · · · ·            THE COURT:··-- or you need to clarify.20·

· · · · · · ·            MR. ALBRIGHT:··First of all, just going back,21·

·I think that the reference to Mr. Steppan having been22·

·paid a certain thing or looking to this transaction as23·

·something that he was going to benefit from is from24·
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·Exhibit 12, deposition, at pages 85 to 86.··I will say in·1·

·my writing I worded that less strong than I worded it in·2·

·court, and so I apologize if it's not quite as clear in·3·

·the depo as how I worded it and I want to be frank about·4·

·that.··But I do think that that's clearly the implication·5·

·of his deposition testimony.·6·

· · · · · · ·            Your Honor, I guess my -- since I only have·7·

·five minutes, I won't go through all of my notes.··But my·8·

·main concern here is, I guess I just still haven't seen·9·

·the fish.··And when I say "the fish," I'm talking about10·

·the subcontract arrangement whereby Mr. Steppan hires11·

·FFA, as opposed to FFA -- as listed in the AIA12·

·agreement -- having a direct contractual relationship13·

·with the customer.14·

· · · · · · ·            And I think the closest that we've gotten15·

·today to seeing that fish is there's this exhibit that16·

·shows that a couple of years after this was all done, FFA17·

·bid for some public works contract and the Nevada18·

·Architectural Board called them and said, "What are you19·

·guys doing?··You're not licensed in Nevada to be doing20·

·this?"21·

· · · · · · ·            And so Steppan sent a letter, and he says in22·

·the course of that letter -- for the first time that I've23·

·ever seen -- that, "I retained FFA on this other job that24·
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·we're in Nevada doing."··But there's no response -- and·1·

·if there was a response it would be, you know, double·2·

·hearsay by now -- saying what the Architectural Board·3·

·thinks of that.·4·

· · · · · · ·            There is, as has been indicated, an·5·

·Architectural Board ruling on an issue that was brought·6·

·before them, and in the brief the plaintiff argued that·7·

·that showed prior knowledge.··He didn't argue that that·8·

·was somehow binding on Your Honor.··And so we didn't·9·

·address that, but I'll address it now just briefly since10·

·it came up.11·

· · · · · · ·            First of all, I think it's sort of circular12·

·reasoning, because if you look at that decision of the13·

·Architectural Review Board, instead of sort of digging14·

·through all the materials that were sent over and then15·

·coming to their own conclusion, they sort of waited for16·

·Your Honor to rule and then they issued a ruling that17·

·said, "Because of what the Court ruled, we'll just go18·

·along with that."19·

· · · · · · ·            THE COURT:··I don't know if I would come to20·

·that conclusion.21·

· · · · · · ·            MR. ALBRIGHT:··Well, and again, Your Honor,22·

·we didn't -- because it wasn't used for this purpose, I'm23·

·just saying it seems to me to be circular reasoning.24·
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· · · · · · ·            And there is case law -- and again, we didn't·1·

·cite it, because it wasn't used for this purpose in the·2·

·opposition -- that agency administrative decisions are·3·

·not binding on the Court.·4·

· · · · · · ·            But those are the only sort of new things·5·

·that I didn't -- I didn't respond to before, because I·6·

·hadn't heard them in the opposition.·7·

· · · · · · ·            Again, Your Honor, I still haven't seen the·8·

·fish.··I still haven't seen where -- you know, Your Honor·9·

·ruled in the decision that FFA was the design consultant,10·

·but you don't say for whom.··And I don't see any evidence11·

·where Steppan is the guy that hires FFA.··What I see12·

·instead is that FFA has a direct contractual relationship13·

·with BSC.14·

· · · · · · ·            And, Your Honor, you know, as was stated by15·

·Mr. Hoy, it's the legislature who gets to say who can16·

·have a lien, and the legislature has said who can have a17·

·lien in NRS 108.222(1)(a), and that is anyone who is18·

·doing the work or any -- you can have a lien for the19·

·value of work that was done by or through you.20·

· · · · · · ·            And FFA's work was not done through Steppan,21·

·it was done directly for the underlying customer.22·

· · · · · · ·            THE COURT:··You can take a couple of extra23·

·minutes if you want to, Mr. Albright.24·
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· · · · · · ·            MR. ALBRIGHT:··Okay.··I would disagree with·1·

·the characterization of the Snyder case.··And one of the·2·

·reasons why I would not be comfortable giving my·3·

·theoretical Oregon client advice to just go with this·4·

·loophole is because in the Snyder case, what happens·5·

·is -- is they come in, they sue.··They say, "You've got a·6·

·problem, you can't sue."··And they don't ever reach the·7·

·Nevada licensing issue.··They reach this other·8·

·registration issue, which is handled differently now·9·

·under Nevada law.10·

· · · · · · ·            But they do examine the merits of, "Can11·

·Depner be the plaintiff?"··And in addition to saying --12·

·or they don't just say, "You can't change who it is after13·

·the fact," they say, "Let's look at this substantively."14·

·And they say Depner did not employ the people who did the15·

·work, those people were employed by this foreign16·

·architectural firm.··Depner did not invoice for the work,17·

·the invoices were sent from this foreign firm -- just as18·

·all the invoices here are on FFA letterhead, all the19·

·invoices in TE.5, that correspond to the lien amount.20·

· · · · · · ·            So I think that if you look at21·

·NRS 108.222(1)(a) and you look at the Snyder case, you22·

·come to the conclusion that for Steppan to lien for the23·

·work of FFA, there needs to be some subcontract, some24·
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·hiring of FFA by Steppan, and I just don't see any·1·

·evidence of that having ever been brought forward.·2·

· · · · · · ·            My client wants to mention and -- excuse me.·3·

· · · · · · ·            THE COURT:··That's okay.·4·

· · · · · · ·            MR. ALBRIGHT:··The expert was not allowed in·5·

·at trial, is my understanding, and so perhaps we don't·6·

·know what the expert might have said.··I do understand·7·

·there was probably an offer of proof made and Your Honor·8·

·wouldn't admit him, or wouldn't allow him to testify to·9·

·certain things.10·

· · · · · · ·            THE COURT:··Well, I can't remember11·

·specifically as I sit here, but, Dr. Iliescu, you may be12·

·right that the expert would not be allowed to testify to13·

·things that -- that there was not the appropriate notice14·

·given.··So he can't just come in and testify in a general15·

·sense, he has an obligation -- as you know, I'm sure,16·

·having been an expert and testified before in court, you17·

·have to give notice of what your testimony is going to18·

·be.··You can't testify outside of that area of testimony.19·

· · · · · · ·            So my point merely was, is that the -- if20·

·that were an issue to be raised, then it's incumbent upon21·

·the parties, and specifically upon you and your counsel,22·

·to have an expert on that issue, to give notice to the23·

·opposing side that this is what your expert is going to24·
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·testify about, and failure to do so would result in my·1·

·excluding that person's testimony on that issue.·2·

· · · · · · ·            But I do know we had an expert -- and, again,·3·

·I forget what the person's name was, I would have to go·4·

·back through my records, but I know you did call an·5·

·expert.··But it was more about, as Mr. Hoy pointed out,·6·

·the stage or whether or not the stage -- I think it was·7·

·the design phase or the construction design phase -- I·8·

·apologize for just trying to do this off the top of my·9·

·head -- had actually been reached and, therefore, there10·

·was an entitlement to anything.··But it could have11·

·happened.12·

· · · · · · ·            Is there anything else, Mr. Albright?13·

· · · · · · ·            MR. ALBRIGHT:··Just briefly, Your Honor.··On14·

·the point about the architect, you know, my -- my point15·

·there was not tied into the value of the improvement of16·

·the land.··I understand I brought that up, but I'm -- my17·

·point is that architects, even though they're allowed to18·

·lien in Nevada, that doesn't mean that the statutes19·

·somehow get changed when you are applying them to an20·

·architect.··And where there are statutes that talk about21·

·on-site work being important to a particular point, that22·

·still applies, and that's my argument with respect to the23·

·notice.··Thank you.24·
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· · · · · · ·            THE COURT:··Thank you, Mr. Albright.·1·

· · · · · · ·            The Court has thoroughly considered the·2·

·arguments that have been made by counsel.··I've had the·3·

·opportunity to review the pleadings on a number of·4·

·occasions, including prior to the testimony -- or, excuse·5·

·me, prior to oral argument today and prior to the oral·6·

·argument that happened back on February 18th of this·7·

·year.·8·

· · · · · · ·            The Court will deny the motion for NRCP 60(b)·9·

·relief.··NRCP 60(b), either Subsection 1 or Subsection 310·

·are the grounds for the requested relief.11·

· · · · · · ·            Specifically, the Court will address first,12·

·NRCP 60(b)(3), and that says that:13·

· · · · · · ·            "The Court can relieve a party or party's14·

·legal representative from a final judgment, order, or15·

·proceeding for the following reasons."16·

· · · · · · ·            And then No. 3 being:··"Fraud (whether17·

·heretofore denominated as intrinsic or extrinsic),18·

·misrepresentation or other misconduct of an adverse19·

·party."20·

· · · · · · ·            The Court simply doesn't find that there was21·

·any fraud or misrepresentation that has been demonstrated22·

·in these proceedings.··Certainly the Court doesn't find23·

·that there was any misconduct.24·
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· · · · · · ·            The Court heard the testimony of the·1·

·witnesses, and it's possible that different testimony·2·

·could have been brought in or different things could have·3·

·been done to illuminate the proceedings.·4·

· · · · · · ·            And that's not to suggest in any way that·5·

·Mr. Pereos didn't do a competent job presenting the case.·6·

·I will say it again -- and I know I said it at the·7·

·conclusion of the trial -- I think both Mr. Hoy and·8·

·Mr. Pereos did an excellent job presenting their·9·

·respective cases in a professional way.10·

· · · · · · ·            But I simply don't see that there's been any11·

·demonstration in these proceedings that there's something12·

·fraudulent or some misrepresentation.··As Mr. Hoy has13·

·pointed out, really what we've just got is a reargument14·

·of those facts that the Court already considered in15·

·coming to its decision and entering its judgment.··And so16·

·the Court simply just doesn't find that relief under17·

·NRCP 60(b)(3) is appropriate.18·

· · · · · · ·            The fallback position is NRCP 60(b)(1), which19·

·allows for relief in case there was a mistake,20·

·inadvertent surprise or excusable neglect.··And likewise,21·

·the Court doesn't find that that has occurred in this22·

·case, or that there's been evidence demonstrated to23·

·support that contention.24·
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· · · · · · ·            The Court has thoroughly considered all of·1·

·the arguments regarding Chapter 623 that have both been·2·

·raised by the plaintiffs, and the Court doesn't find that·3·

·there are any issues regarding NRCP -- NRS 623 that·4·

·require a change in the Court's previously entered order.·5·

· · · · · · ·            Further, in consideration of Nevada National·6·

·Bank versus Snyder, 108 Nev. 151, or in consideration of·7·

·DTJ Design, Incorporated versus First Republic Bank,·8·

·318 P.3rd 709, 130 Nev. Adv. Op. No. 5.··From February·9·

·13th last year, the Court doesn't find that those cases10·

·are on point.11·

· · · · · · ·            The Court's conclusion and its order -- and12·

·if it wasn't articulate in the order, then I apologize.13·

·And by "it" I mean the findings of fact and the14·

·conclusions of law.··The conclusion was, is that clearly15·

·Fisher-Friedman was involved in this process.··An16·

·idiot -- you would have to be an idiot not to find that17·

·Fisher-Friedman Associates wasn't involved.··But the18·

·question is, at what level?··And the Court found that19·

·Steppan, Mark Steppan individually -- strike that -- Mark20·

·Steppan as the business entity Mark Steppan, not as an21·

·individual person but Mark Steppan as the registered22·

·architect in the State of Nevada, was the person who23·

·signed the contracts and that he then subsequently was24·
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·employing as a -- oh, another word just jumped right out·1·

·of my head and I apologize -- a design consultant.··He·2·

·was employing Fisher-Friedman Associates as the design·3·

·consultant.·4·

· · · · · · ·            Whether or not Mr. Steppan owes·5·

·Fisher-Friedman money, some or all of the money that the·6·

·Court will order in its judgment decree -- judgment in·7·

·this case is really not my concern.··Mr. Steppan was the·8·

·only person who filed a lawsuit in this case.·9·

· · · · · · ·            It doesn't appear to the Court that10·

·Fisher-Friedman Associates or Mark Steppan or BSC were11·

·trying to have a nod and a wink to the Nevada Revised12·

·Statutes.··If that were the case I immediately would13·

·grant the relief that is requested, assuming that that14·

·had been proven during these proceedings.··But they15·

·haven't.16·

· · · · · · ·            All I know now is the exact same thing that I17·

·knew when I entered the order -- when did the order get18·

·entered -- nine months ago, May 28th of 2014.··That is,19·

·is that Mr. Steppan signed the contracts with BSC.20·

·Mr. Steppan represented himself to be the construction21·

·architect.··As was demonstrated through the testimony at22·

·trial, he was the guy.··If it would have fallen over,23·

·he'd be the guy on the hook.··But as it stands, he is the24·
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·person who is entitled to the funds that are due.·1·

· · · · · · ·            And so the Court will deny the motion and·2·

·direct Mr. Hoy to prepare the findings of fact,·3·

·conclusions of law and the order regarding the motion·4·

·pursuant to Washoe District Court Rule No. 9.·5·

· · · · · · ·            Mr. Hoy, do you need any additional findings·6·

·of fact from the Court in order to prepare that order?·7·

· · · · · · ·            MR. HOY:··No, Your Honor, just one·8·

·clarification.··I think you said that Mr. Steppan held·9·

·himself out as the "construction architect," and the10·

·Court might have meant the "contract architect."11·

· · · · · · ·            THE COURT:··That is what I meant.··I got my12·

·"C" words mixed up.··That was certainly my intent, as is13·

·demonstrated by the contracts that were signed in the14·

·case.15·

· · · · · · ·            Mr. Hoy, as I told you back on February 18th,16·

·I had withheld signing the Judgment, Decree and Order For17·

·Foreclosure on Mechanic's Lien until the conclusion of18·

·this case -- or, excuse me, the conclusion of this issue.19·

·And so it is my intention to sign that, but I had had my20·

·staff update the amount of interest that was owed as of21·

·February 18th, and so we'll have to do that again.··And22·

·so I would anticipate that order being signed and filed23·

·tomorrow, not today.24·
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· · · · · · ·            So we'll get that on file and the parties can·1·

·take whatever actions they need to take regarding that·2·

·judgment, decree and order for the foreclosure of the·3·

·mechanic's lien.·4·

· · · · · · ·            Is there anything else on behalf of the·5·

·plaintiffs, Mr. Hoy?·6·

· · · · · · ·            MR. HOY:··Only this, Your Honor.··After the·7·

·trial and long before this motion, I believe, Dr. and·8·

·Mrs. Iliescu made a motion to stay enforcement of a·9·

·judgment.10·

· · · · · · ·            And rather than drag the Court through that11·

·argument, we entered into a stipulation.··And so for the12·

·moment, the Court doesn't need to be concerned about us13·

·trying to enforce the judgment prematurely.··The14·

·stipulation -- and I don't remember the exact triggers,15·

·but the stipulation is designed to give the defense an16·

·opportunity to file whatever post-judgment motions they17·

·are going to make, and so the Court doesn't have to be18·

·concerned about rushing through that process.19·

· · · · · · ·            On the other hand, it's been a while since we20·

·started the case and since we tried it, and I'm hopeful21·

·that we can maybe shorten some of the briefing on the22·

·next motions to come in so that we can get this done and23·

·over with.24·
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· · · · · · ·            THE COURT:··Well, I don't -- I can't address·1·

·something that hasn't happened yet.··I think, to use your·2·

·own argument about -- and I'm trying to think.··There was·3·

·a motion filed by the defendants post-judgment, wanting·4·

·me to determine what I would do if the sale of the·5·

·property did not yield funds sufficient to pay the·6·

·mechanic's lien and the associated costs.··And I told·7·

·them that I wasn't going to do that, I will wait until·8·

·it's ripe.·9·

· · · · · · ·            I will just do the same thing in this case.10·

·I'll wait until it's ripe.··We'll see where we go from11·

·there.12·

· · · · · · ·            The Court would note that the pretrial order13·

·entered in this case is still in place and that there are14·

·certain page limits that exist.15·

· · · · · · ·            I'm not quite sure, Mr. Albright, if you16·

·needed all the pages that you used, let's put it that17·

·way.··We're kind of back to that observation that Judge18·

·Flanagan made in the past about gasses filling up the19·

·space that they have.20·

· · · · · · ·            And so the Court would simply note that if21·

·there is post-judgment motion practice that is required,22·

·and if that post-judgment motion practice is expected to23·

·exceed the page limits established in the Court's24·
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·pretrial order, then you will need to get permission to·1·

·do that and then demonstrate good cause why we need to go·2·

·outside the standard 15, 15 and five.·3·

· · · · · · ·            Mr. Hoy is member of the Washoe County Civil·4·

·Bench Bar Committee, so he knows that one of the things·5·

·that we're working on is a uniform pretrial order, and·6·

·we're trying to give attorneys enough latitude to fully·7·

·brief and discuss the issues that are presented, but at·8·

·the same time realizing that the courts and their staff·9·

·have a limited amount of time to devote to reading dozens10·

·and dozens of pages.11·

· · · · · · ·            So I'll just wait and see where it is.··But12·

·if you feel like you need to file a post-judgment motion13·

·and you feel that that motion needs to exceed the limits,14·

·I'll at least need some offer of proof to describe why15·

·it's either different than the issues that we've already16·

·considered or why you need to supplement those issues in17·

·some way.··So I'll just leave it at that.18·

· · · · · · ·            On behalf of the defendants in this case, is19·

·there anything else that you would like to raise,20·

·Mr. Albright?21·

· · · · · · ·            MR. ALBRIGHT:··Just a couple of points, Your22·

·Honor.23·

· · · · · · ·            THE COURT:··Okay.24·
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· · · · · · ·            MR. ALBRIGHT:··If we should feel the need to·1·

·file any post-judgment motions, that would be in order to·2·

·preserve certain arguments for appeal, obviously --·3·

· · · · · · ·            THE COURT:··I understand.·4·

· · · · · · ·            MR. ALBRIGHT:··-- because you've reached the·5·

·merits, I think, but you've also asserted that we haven't·6·

·met the 60(b) requirements, and so we want to just make·7·

·sure that the other requirements are out there.·8·

· · · · · · ·            THE COURT:··I understand.·9·

· · · · · · ·            MR. ALBRIGHT:··And I would certainly --10·

· · · · · · ·            THE COURT:··Close a door and open a window.11·

· · · · · · ·            MR. ALBRIGHT:··And we can certainly -- we can12·

·certainly keep those -- keep those briefs very brief.13·

·And I think we can probably incorporate much of the14·

·argument from these briefs therein, unless Your Honor15·

·tells me, "Well, if you incorporate them, then I'm going16·

·to treat it like it's 40 pages," and I don't think you17·

·would do that to me.18·

· · · · · · ·            THE COURT:··No, I would not do that to you,19·

·Mr. Albright.20·

· · · · · · ·            MR. ALBRIGHT:··Okay.··I do have, Your Honor,21·

·one concern.··You know, in focusing on, really, this22·

·motion -- I had an opportunity to review briefly the23·

·judgment.··I didn't perhaps look at it all that carefully24·
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·because I was trying to keep it from ever being entered.·1·

· · · · · · ·            There is one paragraph in the judgment that·2·

·concerns me a little bit and that is, it talks about how,·3·

·as you mentioned, you have not yet ruled and you have not·4·

·yet determined that it's ripe, whether or not -- or what·5·

·happens should the property be sold and should there not·6·

·be enough money to satisfy.·7·

· · · · · · ·            And, you know, we've presented arguments to·8·

·Your Honor that under Nevada law it was very clear that·9·

·that's all you get is that lien against the property, you10·

·can't come individually against the owner of the property11·

·unless you had a contract with them, and Your Honor12·

·hasn't ruled on that one way or another yet.··You said13·

·it's not ripe.14·

· · · · · · ·            And so what the judgment says is, it says15·

·that they have the right to go ahead and file a motion16·

·under the statute that they think gives them that right.17·

·We have the right to defend that.18·

· · · · · · ·            I guess I'm a little concerned about that19·

·paragraph being in there, because I -- you know, if the20·

·judgment gets recorded and it's clearly a judgment on a21·

·judgment lien, then that's fine, it's affecting the22·

·property that the lien has been affecting all these23·

·years.··But if it gets recorded and some title company24·
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·looks at that and they say, "Well, it looks to me like·1·

·there's some possibility here that this judgment might·2·

·also affect the Iliescus personally and other·3·

·properties" --·4·

· · · · · · ·            THE COURT:··Or the trust.·5·

· · · · · · ·            MR. ALBRIGHT:··-- then is that going to --·6·

·and the trust -- then is that going to cloud title to·7·

·other things?·8·

· · · · · · ·            You know, I just -- I don't think -- because·9·

·it hasn't been ruled on one way or another yet, because10·

·you've repeatedly told us it's not yet ripe, I don't11·

·think it's proper for that language to be in the12·

·judgment.13·

· · · · · · ·            I think that if it's not in the judgment one14·

·way or the other, they're still allowed to come back15·

·after the sale and file their motion, we're still allowed16·

·to oppose it, but in the meantime there's only one cause17·

·of action in this case and that's the lien foreclosure18·

·cause of action, and I just would prefer that that19·

·paragraph come out.··And so that's my only issue.20·

· · · · · · ·            THE COURT:··Any objection to that, Mr. Hoy?21·

· · · · · · ·            MR. HOY:··A couple of points, Your Honor.22·

· · · · · · ·            Yes, I do object.··We provided that proposed23·

·form of judgment before the trial.··It was an exhibit to24·
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·our trial statement, it's been vetted with opposing·1·

·counsel.··Mr. Pereos is not here -- is not here today.·2·

·We've tendered it again, there was no objection to the·3·

·form of the judgment.··There has to be some record that·4·

·that is a possible issue in the case, the money judgment·5·

·being entered.·6·

· · · · · · ·            As a practical matter, with or without that·7·

·particular paragraph, any title company is going to look·8·

·at that and say, "Well, is this limited to one parcel or·9·

·is this a money judgment against the individuals?"··And10·

·then they're going to say, "We're not going to write a11·

·title policy until somebody goes and gives us a lawyer12·

·letter telling us that the only property subject to this13·

·judgment is this particular property."··And then that14·

·lawyer is going to have to go look at the court record15·

·anyway and figure out what's going on here, so -- I may16·

·have just talked myself into a corner.··I may have just17·

·described why it doesn't really matter that it's there or18·

·not.··But I think that it does properly reflect the19·

·rulings of the Court and the procedural posture of the20·

·case.21·

· · · · · · ·            THE COURT:··Well, the -- I think that it does22·

·reflect the current posture of the case, but that's not23·

·to suggest that it may not change at some point in the24·
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·future, and the Court can enter an amended order nunc pro·1·

·tunc if at some point -- just to play it out -- if at·2·

·some point the property is sold and it's not sold at a·3·

·value that would satisfy the judgment and then the Court·4·

·decides that Mr. -- or Dr. -- and I apologize for·5·

·referring to you as "Mr. Iliescu."··Out of respect, I·6·

·should always say "Dr. Iliescu."·7·

· · · · · · ·            But if I determine that Dr. Iliescu and·8·

·Mrs. Iliescu are not personally responsible for that,·9·

·then we can certainly take care of that at some later10·

·time.··But I guess we're back to the same ripeness issue.11·

·I just don't see that it's a pressing concern at this12·

·moment.13·

· · · · · · ·            Certainly it hasn't been raised such that14·

·Dr. and Mrs. Iliescu are out trying to sell another piece15·

·of property or trying to do something that that language16·

·is somehow encumbering it.··But I have no doubt in my17·

·mind, as I sit here right now, that this is not the last18·

·I will decide on this case and that that will be an issue19·

·that comes up.20·

· · · · · · ·            I hope the property is sold and it satisfies21·

·the judgment, and if it were a perfect world Dr. Iliescu22·

·and Mrs. Iliescu would have, maybe, even some additional23·

·money left over.··I doubt that's going to happen, but I24·
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·simply don't know.·1·

· · · · · · ·            So I will wait and make that determination·2·

·when I do, and then I will be happy to modify my order if·3·

·it's the appropriate thing to do.··I just don't know that·4·

·it is at this moment.·5·

· · · · · · ·            MR. ALBRIGHT:··And --·6·

· · · · · · ·            THE COURT:··Unless there's some thing that's·7·

·going on out there, Mr. Albright --·8·

· · · · · · ·            MR. ALBRIGHT:··No, no, Your Honor.·9·

· · · · · · ·            THE COURT:··-- that I don't know about.10·

· · · · · · ·            MR. ALBRIGHT:··I'm just saying that because11·

·it hasn't been reached yet.··I think there already is a12·

·record from earlier motions that you ruled weren't ripe13·

·yet, on that procedure.··I think certainly that same14·

·procedure can be included in the judgment -- or, I'm15·

·sorry, in the order on this motion.16·

· · · · · · ·            And certainly, I appreciate that Mr. Hoy17·

·clearly indicated, you know, that they can file the18·

·motion, we can oppose it, nobody is waiving anything.19·

· · · · · · ·            I just don't think it is properly a part of20·

·this judgment, and I think it could cause issues down the21·

·road that don't need to be caused at this point, so --22·

· · · · · · ·            THE COURT:··Well, you've made your record on23·

·that point.24·
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· · · · · · ·            Anything else, Mr. Albright?·1·

· · · · · · ·            MR. ALBRIGHT:··No Your Honor.·2·

· · · · · · ·            THE COURT:··Mr. Hoy?·3·

· · · · · · ·            MR. HOY:··No, thank you, Your Honor.·4·

· · · · · · ·            THE COURT:··Court is in recess.·5·

· · · · · · ·            MR. ALBRIGHT:··Thank you, Your Honor.·6·

· · · · · · ·            (Proceedings concluded.)·7·

··8·

··9·

·10·

·11·

·12·

·13·

·14·

·15·

·16·

·17·

·18·

·19·

·20·

·21·

·22·

·23·

·24·
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·STATE OF NEVADA··)·1·
· · · · · · · · ··                 )··ss.· ·
·COUNTY OF WASHOE )·2·
·· ·
··3·
·· ·
· · · · · · ·            I, MARIAN S. BROWN PAVA, Certified Court·4·
·· ·
·Reporter in and for the State of Nevada, do hereby·5·
·· ·
·certify:·6·
·· ·
· · · · · · ·            That the foregoing proceedings were taken by·7·
·· ·
·me at the time and place therein set forth; that the·8·
·· ·
·proceedings were recorded stenographically by me and·9·
·· ·
·thereafter transcribed via computer under my supervision;10·
·· ·
·that the foregoing is a full, true and correct11·
·· ·
·transcription of the proceedings to the best of my12·
·· ·
·knowledge, skill and ability.13·
·· ·
· · · · · · ·            I further certify that I am not a relative14·
·· ·
·nor an employee of any attorney or any of the parties,15·
·· ·
·nor am I financially or otherwise interested in this16·
·· ·
·action.17·
·· ·
· · · · · · ·            I declare under penalty of perjury under the18·
·· ·
·laws of the State of Nevada that the foregoing statements19·
·· ·
·are true and correct.20·
·· ·
· · · · · · ·            Dated this 6th day of March, 2015.21·
·· ·
·22·
· · · · · · · · ··                 /s/ Marian S. Brown Pava· ·
· · · · ·        _________________________________________23·
· · · · · · ··             Marian S. Brown Pava, CCR #169· ·
·24·

Hoogs Reporting Group
775.327.4460

AA2376



 
 
CASE NO. CV07-00341 MARK STEPPAN VS. JOHN ILIESCU, ETAL 

 
DATE, JUDGE 
OFFICERS OF 
COURT PRESENT        APPEARANCES-HEARING     ________________      
2/23/15 
HONORABLE 
ELLIOTT A. 
SATTLER 
DEPT. NO. 10 
M. White 
(Clerk) 
M. Pava       
(Reporter) 
 

ORAL ARGUMENTS 
8:33 a.m. – Court convened. 
Michael Hoy, Esq., was present on behalf of the Plaintiff, Mark Steppan. 
Defendants, Dr. John Iliescu and Sonnia Iliescu, were present with counsel, D. Chris 
Albright, Esq.   
COURT reviewed the recent procedural history of the case. 
Counsel Albright continued presenting argument in support of the Defendants’ Motion for 
NRCP 60(b) Relief From Court’s Findings of Fact, Conclusions of Law and Decision and 
Related Orders (Motion), filed October 27, 2014. 
9:50 a.m. – Court stood in recess. 
10:03 a.m. – Court reconvened. 
Counsel Hoy responded; and he further argued in opposition of the Motion. 
Counsel Albright replied; and he further argued in support of the Motion. 
COURT set forth findings of fact and conclusions of law; COURT ORDERED: The 
Defendant’s Motion for NRCP 60(b) Relief From Court’s Findings of Fact, Conclusions of 
Law and Decision and Related Orders, filed October 27, 2014, is DENIED. 
Counsel Hoy shall prepare the order. 
COURT further advised respective counsel that the judgment on the mechanic’s lien will 
most likely be signed and filed tomorrow (2/24/15). 
Counsel Hoy advised the Court that pursuant to stipulation, the Plaintiff will not be 
attempting to execute on the judgment prematurely; and he further requested that the 
briefing schedule be expedited on any future motions. 
COURT indicated that he cannot make a ruling regarding motions that have not been filed 
yet, however the Pretrial Order in this case is still in effect, and respective counsel shall 
comply with page limits, etc.   
Counsel Albright addressed the Court regarding language contained in the Findings of Fact, 
Conclusions of Law and Decision, filed May 28, 2014. 
Counsel Hoy responded; and he further objected to any modifications being made to that 
order. 
COURT advised respective counsel that this issue will not be addressed until such time that 
it is fully briefed and properly before him. 
11:27 a.m. – Court adjourned. 
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50	
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(775)	
  786-­‐8000	
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  for:	
  	
  Mark	
  B.	
  Steppan	
  
	
  
	
  

In	
  the	
  Second	
  Judicial	
  District	
  Court	
  of	
  the	
  State	
  of	
  Nevada	
  
In	
  and	
  For	
  the	
  County	
  of	
  Washoe	
  

	
  	
  
Mark	
  B.	
  Steppan,	
  
	
  
	
   	
   Plaintiff,	
  
	
  
	
   vs.	
  
	
  
JOHN	
  ILIESCU,	
  JR.;	
  SONNIA	
  SANTEE	
  ILIESCU;	
  
JOHN	
  ILIESCU,	
  JR.	
  and	
  SONNIA	
  SANTEE	
  
ILIESCU,	
  as	
  trustees	
  of	
  the	
  John	
  Iliescu,	
  Jr.	
  
and	
  Sonnia	
  Iliescu	
  1992	
  Family	
  Trust,	
  
	
  
	
   	
   Defendants.	
  	
  
	
  

Consolidated	
  Case	
  Nos.	
  CV07-­‐00341	
  and	
  
CV07-­‐01021	
  
	
  
Dept.	
  No.	
  	
  10	
  

And	
  Related	
  Claims.	
   	
  
	
  

Notice	
  of	
  Entry	
  of	
  Judgment	
  

	
   TO:	
  	
  All	
  parties	
  and	
  their	
  counsel:	
  

	
   Please	
  take	
  notice	
  that	
  on	
  February	
  26,	
  2015,	
  the	
  Court	
  entered	
  its	
  Judgment,	
  

Decree	
  and	
  Order	
  for	
  Foreclosure	
  of	
  Mechanics	
  Lien.	
  	
  A	
  true	
  and	
  correct	
  copy	
  of	
  the	
  

Judgment	
  is	
  attached	
  as	
  Exhibit	
  1.	
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  Clerk	
  of	
  the	
  Court	
  by	
  using	
  the	
  electronic	
  filing	
  system,	
  which	
  will	
  send	
  a	
  

notice	
  of	
  electronic	
  filing	
  to	
  the	
  following:	
  

G.	
  Mark	
  Albright	
  and	
  D.	
  Chris	
  Albright	
  for	
  John	
  Iliescu,	
  Jr.	
  and	
  Sonnia	
  
Iliescu,	
  individually	
  and	
  as	
  trustees	
  of	
  the	
  John	
  Iliescu,	
  Jr.	
  and	
  Sonnia	
  
Iliescu	
  1992	
  Family	
  Trust	
  
David	
  Grundy,	
  Todd	
  Alexander,	
  and	
  Alice	
  Campos	
  Mercado	
  for	
  Jerry	
  M.	
  
Snyder,	
  Karen	
  D.	
  Dennison,	
  R.	
  Craig	
  Howard,	
  Hale	
  Lane	
  Peek	
  Dennison	
  
Howard,	
  and	
  Holland	
  and	
  Hart	
  
Gregory	
  F.	
  Wilson	
  for	
  John	
  Schleining	
  

	
  

	
   I	
  further	
  certify	
  that	
  on	
  February	
  27,	
  2015,	
  I	
  served	
  the	
  foregoing	
  on	
  	
  

C.	
  Nicholas	
  Pereos	
  for	
  John	
  Iliescu,	
  Jr.	
  and	
  Sonnia	
  Iliescu,	
  individually	
  
and	
  as	
  trustees	
  of	
  the	
  John	
  Iliescu,	
  Jr.	
  and	
  Sonnia	
  Iliescu	
  1992	
  Family	
  
Trust	
  

by	
  depositing	
  the	
  same	
  for	
  mailing	
  enclosed	
  in	
  a	
  sealed	
  envelope	
  with	
  first	
  class	
  

postage	
  fully	
  prepaid	
  addressed	
  to:	
  	
  C.	
  Nicholas	
  Pereos,	
  1610	
  Meadow	
  Wood	
  Lane,	
  

Suite	
  202,	
  Reno,	
  Nevada	
  89502.	
  

	
   Dated	
  February	
  27,	
  2015.	
   	
  
	
  
	
  
Michael	
  D.	
  Hoy	
  

	
  

Table	
  of	
  Exhibits	
  

1	
   Judgment,	
  Decree	
  and	
  Order	
  for	
  Foreclosure	
  of	
  Mechanics	
  Lien	
  

AA2383



F I L E D
Electronically

2015-03-10 02:52:37 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 4854109 : melwood

AA2384



AA2385



AA2386



AA2387



AA2388



AA2389



AA2390



AA2391



AA2392



AA2393



AA2394



AA2395



AA2396



AA2397



AA2398



AA2399



AA2400



AA2401



F I L E D
Electronically

2015-03-10 02:52:37 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 4854109 : melwood

AA2402



AA2403



AA2404



AA2405



AA2406



AA2407



AA2408



AA2409



AA2410



AA2411



AA2412



AA2413



AA2414



AA2415



AA2416



AA2417



AA2418



AA2419



AA2420



1	
  

2	
  

3	
  

4	
  

5	
  

6	
  

7	
  

8	
  

9	
  

10	
  

11	
  

12	
  

13	
  

14	
  

15	
  

16	
  

17	
  

18	
  

19	
  

20	
  

21	
  

22	
  

23	
  

24	
  

25	
  

Code:	
  2645	
  

Michael	
  D.	
  Hoy	
  
HOY	
  CHRISSINGER	
  KIMMEL	
  VALLAS,	
  PC	
  
50	
  West	
  Liberty	
  Street,	
  Suite	
  840	
  
Reno,	
  Nevada	
  89501	
  
(775)	
  786-­‐8000	
  

Attorneys	
  for	
  Mark	
  B.	
  Steppan	
  

In	
  the	
  Second	
  Judicial	
  District	
  Court	
  of	
  the	
  State	
  of	
  Nevada 
In	
  and	
  for	
  the	
  County	
  of	
  Washoe	
  

Opposition	
  to	
  Defendants’	
  Motion	
  to	
   
Alter	
  or	
  Amend	
  Judgment	
  and	
  Related	
  Orders	
  

	
   Mark	
  B.	
  Steppan	
  opposes	
  the	
  March	
  10,	
  2015	
  “Motion	
  for	
  Court	
  to	
  Alter	
  or	
  

Amend	
  Its	
  Judgment	
  and	
  Related	
  Prior	
  Orders”	
  (the	
  “Motion”)	
  	
  This	
  Opposition	
  is	
  

based	
  on	
  the	
  following	
  Memorandum	
  of	
  Points	
  and	
  Authorities.	
  

MARK	
  B.	
  STEPPAN,	
  

	
   	
   Plaintiff,	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
	
   	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
	
   vs.	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

JOHN	
  ILIESCU,	
  JR.	
  and	
  SONNIA	
  ILIESCU,	
  
individually	
  and	
  as	
  trustees	
  of	
  the	
  John	
  
Iliescu,	
  Jr.	
  and	
  Sonnia	
  Iliescu	
  1992	
  
Family	
  Trust	
  Agreement,	
  

	
   	
   Defendants.	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  

Cons.	
  Case	
  Nos.	
  CV07-­‐0341	
  and	
  
CV07-­‐01021	
  	
  

Dept.	
  No.	
  10
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Memorandum	
  of	
  Points	
  and	
  Authorities	
  
	
   	
  

	
   This	
  latest	
  motion	
  from	
  Dr.	
  and	
  Mrs.	
  Iliescu	
  reiterates	
  the	
  same	
  substantive	
  

arguments	
  raised	
  in	
  their	
  October	
  27,	
  2014	
  motion	
  for	
  relief	
  under	
  NRCP	
  60(b).	
  	
  The	
  

Court	
  has	
  received	
  a	
  complete	
  briebing	
  and	
  hours	
  of	
  oral	
  arguments	
  on	
  Movants’	
  

areas	
  of	
  concern.	
  	
  Therefore,	
  Plaintiff	
  Steppan	
  incorporates	
  all	
  prior	
  written	
  and	
  oral	
  

arguments	
  submitted	
  in	
  opposition	
  to	
  the	
  October	
  27,	
  2014	
  motion.	
  

	
   One	
  subject	
  deserves	
  special	
  comment.	
  	
  At	
  pages	
  6	
  and	
  7,	
  the	
  Motion	
  

addresses	
  testimony	
  regarding	
  “responsible	
  control”	
  within	
  the	
  meaning	
  of	
  NRS	
  

Chapter	
  623	
  and	
  NCARB	
  Rule	
  5.2	
  (which	
  is	
  incorporated	
  by	
  regulation	
  into	
  Nevada	
  

law).	
  	
  Movants	
  once	
  again	
  assert	
  that	
  Mr.	
  Steppan	
  testibied	
  that	
  “responsible	
  control”	
  

is	
  limited	
  to	
  “supervision	
  of	
  the	
  project	
  as	
  it’s	
  approaching	
  a	
  time	
  for	
  sealing	
  and	
  

signing	
  [the	
  drawings	
  submitted	
  for	
  a	
  building	
  permit].”	
  	
  As	
  was	
  discussed	
  at	
  the	
  

hearing	
  on	
  February	
  23,	
  2015,	
  Movants	
  have	
  omitted	
  Mr.	
  Steppan’s	
  key	
  testimony	
  

that	
  he	
  maintained	
  “responsible	
  control”	
  throughout	
  the	
  duration	
  of	
  the	
  design	
  

work.	
  	
  The	
  Motion	
  cites	
  only	
  four	
  lines	
  on	
  page	
  639	
  of	
  the	
  trial	
  transcript.	
  	
  The	
  

complete	
  answers	
  are	
  as	
  follows:	
  

Q.	
   What	
  does	
  “responsible	
  control”	
  mean?	
  

A.	
   Responsible	
  control	
  is	
  really	
  about	
  your	
  supervision	
  of	
  the	
  

project	
  as	
  it’s	
  approaching	
  a	
  time	
  for	
  sealing	
  and	
  signing	
  to	
  make	
  sure	
  

that	
  what	
  is	
  presented	
  to	
  the	
  agency	
  for	
  permitting	
  review,	
  in	
  essence,	
  

in	
  my	
  mind,	
  is	
  what	
  —	
  is	
  what	
  that’s	
  talking	
  about.	
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   In	
  the	
  broader	
  sense	
  it	
  is	
  the	
  responsible	
  control	
  or	
  oversight	
  

that	
  an	
  architect	
  in	
  the	
  standard	
  of	
  care	
  would	
  provide	
  by	
  overseeing	
  

the	
  production	
  and	
  creation	
  of	
  a	
  project	
  from	
  the	
  design	
  through	
  

construction	
  documents.	
  

Q.	
   Okay.	
  	
  And	
  did	
  you	
  maintain	
  responsible	
  control	
  over	
  the	
  

Wingbield	
  Towers	
  project	
  up	
  until	
  the	
  time	
  the	
  project	
  was	
  abandoned?	
  

A.	
   Yes.	
  

Q.	
   Did	
  you	
  also	
  maintain	
  direct	
  supervision	
  of	
  the	
  design	
  process?	
  

A.	
   Yes.	
  	
  Inasmuch	
  as	
  Rodney	
  was	
  the	
  project	
  designer	
  and	
  I	
  was	
  

overseeing	
  the	
  work.	
  

Trial	
  Transcript,	
  Vol.	
  III,	
  pp.	
  639-­‐640	
  (December	
  11,	
  2013).	
  	
  Given	
  the	
  discussion	
  at	
  

the	
  February	
  23,	
  2015,	
  it	
  is	
  difbicult	
  to	
  understand	
  why	
  Movants	
  would	
  continue	
  to	
  

omit	
  critical	
  parts	
  of	
  Mr.	
  Steppan’s	
  answer.	
  

	
   Mr.	
  Steppan’s	
  understanding	
  of	
  “responsible	
  control”	
  exactly	
  coincides	
  with	
  

the	
  debinition	
  of	
  that	
  term	
  in	
  NRS	
  623.029	
  and	
  NCARB	
  Rule	
  5.2.	
  	
  	
  

Privacy	
  Certibication	
  
	
   Pursuant	
  to	
  WDCR	
  19(4),	
  undersigned	
  certibies	
  that	
  this	
  document	
  does	
  not	
  

contain	
  any	
  social	
  security	
  numbers.	
  

	
   Dated	
  March	
  11,	
  2015. HOY	
  CHRISSINGER	
  KIMMEL	
  VALLAS,	
  PC	
  

Michael	
  D.	
  Hoy
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Certibicate	
  of	
  Service	
  
	
   I	
  certify	
  that	
  on	
  March	
  11,	
  2015,	
  I	
  electronically	
  biled	
  this	
  Opposition	
  with	
  the	
  

Clerk	
  of	
  the	
  Court	
  by	
  using	
  the	
  electronic	
  biling	
  system	
  which	
  will	
  send	
  a	
  notice	
  of	
  

electronic	
  biling	
  to	
  the	
  following:	
  	
  (a)	
  G.	
  Mark	
  Albright,	
  D.	
  Chris	
  Albright,	
  	
  Thomas	
  

Hall,	
  and	
  Stephen	
  Mollath	
  for	
  John	
  Iliescu,	
  Jr.	
  and	
  Sonnia	
  Iliescu	
  individually	
  and	
  as	
  

trustees	
  of	
  the	
  John	
  Iliescu,	
  Jr.	
  and	
  Sonnia	
  Iliescu	
  1992	
  Family	
  Trust	
  Agreement;	
  (b)	
  

David	
  Grundy,	
  Alice	
  Campos	
  Mercado,	
  and	
  Todd	
  Alexander	
  for	
  Jerry	
  M.	
  Snyder,	
  Craig	
  

Howard,	
  Karen	
  Dennison,	
  Hale	
  Lane	
  Peek	
  Dennison	
  Howard,	
  and	
  Holland	
  &	
  Hart,	
  

LLP;	
  and	
  (c)	
  Gregory	
  F.	
  Wilson	
  for	
  John	
  Schleining.	
  	
  I	
  certify	
  that	
  this	
  notice	
  was	
  also	
  

served	
  on	
  C.	
  Nicholas	
  Pereos	
  by	
  mailing	
  a	
  true	
  and	
  correct	
  copy	
  to	
  him,	
  by	
  birst	
  class	
  

mail,	
  postage	
  prepaid,	
  addressed	
  to	
  C.	
  Nicholas	
  Pereos,	
  1610	
  Meadow	
  Wood	
  Lane,	
  

Reno,	
  Nevada	
  89502.	
  

	
   Dated	
  March	
  11,	
  2015.	
  

	
   	
   	
   	
   	
   	
   	
   ____________________________________________	
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