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DOCUMENT INDEX

FILE/HRG.

DOC.[ " JATE DOCUMENT DESCRIPTION VOL.| BATESNOS.
1 | 02/14/07 | Application for Release of Mechanic’s I | AA0001-0007
Lien (Case No. CV07-00341)
2 | 02/14/07 | Declaration of John lliescu in Support of I AA0008-0013
Application for Release of Mechanic’s
Lien (Case No. CVV07-00341) with
Exhibits
3 | 03/06/07 | Affidavit of Mailing of Application for I | AA0014-0015
Release of Mechanic’s Lien, Declaration
of John lliescu in Support of Application
for Release of Mechanic’s Lien; and
Order Setting Hearing
4 | 05/03/07 | Response to Application for Release of | | AA0016-0108
Mechanic’s Lien with Exhibits
(Case No. CVV07-00341)
5 05/03/07 | Transcript: Application for Release of | | AA0109-0168
Hrg. | Mechanic’s Lien (File Date - 06/29/07)
6 | 05/03/07 | Order [Setting Discovery Schedule before I AA0169-0171
ruling on Mechanic’s Lien Release
Application]
7 | 05/04/07 | Complaint to Foreclose Mechanic’s Lien I AAQ0172-0177
and for Damages (Case No. CVv07 01021)
8 | 05/08/07 | Original Verification of Complaint to | | AA0178-0180
Foreclose Mechanic’s Lien and for
Damages (CVV07-01021)
9 | 07/30/07 | Supplemental Response to Application I AA0181-0204
for Release of Mechanic’s Lien (Case No.
CV07-00341)
10 | 09/06/07 | Stipulation and Order to Consolidate I | AA0205-0212
&09/24/07 | Proceedings [Both filed versions]
11 | 09/27/07 | Answer to Complaint to Foreclose I | AA0213-0229

Mechanic’s Lien and Third Party
Complaint (Case No. CV07-01021)
without Exhibits




DOC.

FILE/HRG.
DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

12

04/17/08

Applicants/Defendants’ Motion for
Partial Summary Judgment including
Exhibits 2, 4, 5, 6, (first 24 pages of) 7,
10, 11, & (first 12 pages of) 12

AA0230-0340

13

02/03/09

Mark B. Steppan’s Opposition to Motion
for Partial Summary Judgment and Cross-
Motion for Partial Summary Judgment
with all originally attached exhibits
(consisting of Exhibits 13-23)

AA0341-434

14

03/31/09

Reply in Support of Motion for Partial
Summary Judgment and Opposition to
Cross-Motion with Exhibits

AA0435-0478

15

05/22/09

Mark B. Steppan’s Reply to Opposition
to Cross-Motion for Partial Summary
Judgment with Exhibits

AA0479-0507

16

06/22/09

Order - Denying Motion for Partial
Summary Judgment & Granting Cross
Motion for Partial Summary Judgment
[regarding failure to provide pre-lien
notice]

AA0508-0511

17

07/20/09

Notice of Entry of [First] Partial
Summary Judgment and Certificate of
Service

AA0512-0515

18

09/06/11

Defendant Iliescus’ Demand for Jury
Trial

AA0516-0519

19

10/21/11

Steppan’s Motion for Partial Summary
Judgment [regarding lien amount] with
Declaration of Mark B. Steppan

AA0520-0529

20

02/11/13

Opposition to Motion for Partial
Summary Judgment [regarding lien
amount]

AA0530-0539

21

02/21/13

Reply in Support of Motion for Partial
Summary Judgment [regarding lien
amount] with only Exhibits 2, 4,5, 6,7, 8
&9

AA0540-0577




DOC.

FILE/HRG.

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

DATE
22 | 05/09/13 | Order Granting Motion for Partial I | AA0578-0581
Summary Judgment [regarding lien on
contract amount]
23 | 07/11/13 | Motion to Strike Jury or Limit Demand I | AA0582-0586
without Exhibits
24 | 07/26/13 | Opposition to Motion to Strike Jury I | AA0587-0594
Demand
25 | 08/06/13 | Reply in Support of Motion to Strike Jury | 1l | AA0595-0624
Demand with only Exhibits 2,3 & 4
26 | 08/23/13 | Order Granting Motion to Strike or Limit | 11l | AA0625-0627
Jury Demand
27 | 09/09/13 | Transcript: Hearing on Motion for I | AA0628-0663
Continuance & to Extend (File Date -
06/17/14)
28 | 11/08/13 | NRCP 16.1(a)(3) Disclosure Statement Il | AA0664-0674
29 | 11/08/13 | Plaintiff’s Pre-Trial Disclosure 1 | AA0675-0680
30 | 12/02/13 | lliescus’ Pre-Trial Statement I | AA0681-0691
31 | 12/04/13 | Steppan’s Pre-Trial Statement I | AA0692-0728
32 | 12/06/13 | Trial Stipulation IV | AA0729-0735
33 | 12/09/13 | Transcript: Trial Day 1 - Volume I - IV | AA0736-0979
Hrg. | Corrected/ Repaginated Transcript (File
Date - 02/27/15) Transcript pages 1-242
Transcript: Trial Day 1 - Volume | - V| AA0980-1028
Corrected/ Repaginated Transcript (File
Date - 02/27/15) Transcript pages 243-291
34 12/09/13 | Minutes: Bench Trial (Day 1) (Hearing \/ AA1029
Date - 12/09/13)
35 | 12/10/13 | Transcript: Trial Day 2 - Volume Il (File | V | AA1030-1230
Hrg. | Date - 02/24/14) Transcript pages 292-492
Transcript: Trial Day 2 - Volume 11 (File VI | AA1231-1324
Date - 02/24/14) Transcript pages 493-586
36 | 12/10/13 | Minutes: Bench Trial (Day 2) (Hearing VI AA1325

Date - 12/10/13)




DOC.

FILE/HRG.

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

DATE
37 | 12/11/13 | Legal Memorandum in Support of Dis- VI | AA1326-1332
missal for failure to Comply with Statute
for Foreclosure Pursuant to NRCP 50
38 | 12/11/13 | Transcript: Trial Day 3 - Volume IlI VI | AA1333-1481
Hrg. (File Date - 02/24/14) Transcript pages
587-735
Transcript; Trial Day 3 - Volume Il VIl | AA1482-1590
(File Date - 02/24/14) Transcript pages
736-844
39 | 12/11/13 | Transcript: Trial Day 4 - Volume IV VIl | AA1591-1712
Hrg. | (File Date - 02/24/14) Transcript pages
845-966
40 12/112/13 I\D/Ilnutes. Bench Trial (Day 3) (Hearing VIl | AA1713-1714
ate - 12/11/13)
41 | 12/12/13 | Minutes: Bench Trial (Day 4) and listof | VIII | AA1715-1729
Marked, Offered, and Admitted Trial
Exhibits (Hearing Date - 12/12/13)
Trial Exhibits:
12/09/13 | Trial Exhibit 1 [Original Lien Notice] AA1730-1734
12/09/13 | Trial Exhibit 2 [Amended Lien Notice] AA1735-1740
12/09/13 | Trial Exhibit 3 [Second Amended Lien AA1741-1750
Notice]
12/09/13 | Trial Exhibit 14 [Hourly Fee Agreement] AA1751-1753
12/09/13 | Trial Exhibit 15 [December 14, 2005 AA1754-1755
Nathan Ogle Letter]
12/09/13 | Trial Exhibit 16 [February 7, 2006 AA1756-1757
Nathan Ogle Letter]
12/09/13 | Trial Exhibit 19 [May 31, 2006 Side AA1758-1761
Agreement Letter Proposal for Model
Exhibits]
12/09/13 | Trial Exhibit 20 [May 31, 2006 Side AA1762-1765

Agreement Letter Proposal for
Adjacent Church Parking Studies]




FILE/HRG.

DOC. " LATE DOCUMENT DESCRIPTION VOL. | BATESNOS.
12/11/13 | Trial Exhibit 21 [August 10, 2006 Side AAL1766-1767
Agreement Letter Proposal for City
Staff Meeting Requested Studies]
12/11/13 | Trial Exhibit 22 [September 13, 2006 Side AAL1768-1771
Agreement Letter Proposal for video
fly-through]
N/A | [Pages AA1772-1778 Intentionally Omitted] [AA1772-1778
Intentionally Omitted]
12/11/13 | Trial Exhibit 24 [Hourly Fee Project AA1779-1796
Invoices]
12/10/13 | Trial Exhibit 25 [Post-AlA Flat Fee AA1797-1815
Project Invoices]
12/11/13 | Trial Exhibit 26 [Project Invoices for AA1816-1843
Reimbursable expenses]
12/09/13 | Portions of Trial Exhibit 35 [Portions of AA1844-1858
Application for Special Use Permit]
12/09/13 | Portions of Trial Exhibit 36 [Portions of AA1859-1862
February 7, 2006 Application for
Special Use Permit and Tentative Map]
12/09/13 | Portions of Trial Exhibit 37 [Portions of AA1863-1877
Tentative Map & Special Use Permit
Application Pages]
12/09/13 | Portions of Trial Exhibit 51 [Reno AA1878-1885
Development Application Documents
Pages 1-7]
12/09/13 | Trial Exhibit 52 [October 13, 2010 City of AA1886-1887
Reno Permit Receipt]
12/09/13 | Proposed Trial Exhibit 130-Never AA1888-1892

[Offered but
Rejected]

Admitted [September 30, 2013 Don
Clark Expert Report]

42 | 01/02/14 | Steppan’s Supplemental Trial Brief VIIl | AA1893-1898

43 | 01/03/14 | Post Trial Argument by Defendant Iliescu | VIII | AA1899-1910

44 | 05/28/14 | Findings of Fact, Conclusions of Law and | VIII | AA1911-1923
Decision

45 | 06/10/14 | Hearing Brief Regarding Calculation of VIl | AA1924-1931

Principal and Interest




DOC.

FILE/HRG.

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

DATE
46 | 06/12/14 | Minutes: Hearing on Final Amount VI AA1932
Owed, Pursuant to the Order Filed on
May 28, 2014 (Hearing Date - 06/12/14)
47 | 06/12/14 | Transcript: Hearing on Final Decree and | VIII | AA1933-1963
Hrg. | Order based on the Court’s 5/28/14
Findings of Fact, Conclusions of Law and
Decision (File Date - 01/21/15)
48 | 10/27/14 | Defendants’ Motion for NRCP 60(b) IX | AA1964-2065
Relief From Court’s Findings of Fact,
Conclusions of Law and Decision and
Related Orders (with Exhibit Nos. 9, 11,
12, 15, 16, 17, and 18)
49 | 12/04/14 | Amended Opposition to Defendants’ IX | AA2066-2183
Motion for NRCP 60(b) Relief from
Court’s Findings of Fact, Conclusions of
Law and Decision and Related Orders
50 | 12/16/14 | Defendants’ Reply Points and Authorities | 1X | AA2184-2208
in Support of Their Motion for NRCP
60(b) Relief From Court’s Findings of
Fact, Conclusions of Law and Decision
and Related Orders
51 | 02/18/15 | Transcript: Oral Arguments regarding X | AA2209-2256
Hrg. Iliescus’ Rule 60(b) Motion — Day 1 (File
Date - 02/23/15)
52 | 02/18/15 | Minutes: Oral Arguments re: Rule 60(b) X AA2257
Hrg. | (Day 1) (Hrg. Date - 02/15/18)
53 | 02/18/15 | Transcript: Oral Arguments regarding X | AA2258-2376
Hrg. Iliescus Rule 60(b) Motion — Day 2 (File
Date - 02/23/15)
54 | 02/23/15 | Minutes: Oral Arguments re: Rule 60(b) X AA2377
(Day 2) (Hearing Date - 02/23/15
55 | 02/26/15 | Judgment, Decree and Order for X | AA2378-2380
Court | Foreclosure of Mechanics Lien
56 | 02/27/15 | Notice of Entry of Judgment, Decree and X | AA2381-2383

Order for Foreclosure of Mechanic’s
Liens




DOC.

FILE/HRG.

DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

57

03/10/15

Defendants’ Motion For Court To Alter
Or Amend Its Judgment And Related
Prior Orders

AA2384-2420

58

03/11/15

Opposition to Defendants’ Motion to
Alter or Amend Judgment and Related
Orders

AA2421-2424

59

03/13/15

Decision and Order Denying NRCP 60(b)
Motion

AA2425-2431

60

03/13/15

Notice of Entry of Order Denying Rule
60(b) Motion with Certificate of Service

AA2432-2435

61

03/20/15

Reply Points and Authorities in Support
of Defendants’ Motion For Court To
Alter Or Amend Its Judgment And
Related Prior Orders

AA2436-2442

62

05/27/15

Order Denying Defendants’ Motion for
Court to Alter or Amend Its Judgment
and Related Prior Orders

AA2443-2446

63

05/28/15

Notice of Entry of Order Denying Motion
to Alter or Amend, with Certificate of
Service

AA2447-2448

64

06/23/15

Notice of Appeal By John lliescu, Jr.,
Individually, and John lIliescu, Jr. and
Sonnia Santee lliescu, as Trustees of The
John lliescu, Jr. and Sonnia lliescu 1992
Family Trust Agreement

AA2449-2453

65

07/15/15

Notice of Entry of Various Orders

XI

AA2454-2479

66

10/29/15

Minutes: Hearing on Defendants’ Motion
for Clarification (Hearing Date -11/13/15)

Xl

AA2480

67

11/17/15

Decision and Order Granting Motion
Seeking Clarification of Finality of
Judgment

XI

AA2481-2484




DOC.

FILE/HRG.
DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

68

12/16/15

Amended Notice of Appeal By John
[liescu, Jr., Individually, and John lliescu,
Jr. and Sonnia Santee Iliescu, As Trustees
of The John lliescu, Jr. and Sonnia lliescu
1992 Family Trust Agreement

Xl

AA2485-2489

69

01/26/16

Order Dismissing Appeal in Part and
Reinstating Briefing

Xl

AA2490-2492

SUPPLEMENTAL DOCUMENTS!

70

12/10/13

Deposition Transcript of David Snelgrove
on November 18, 2008

Xl

AA2493-2554

71

12/11/13

Trial Exhibits 27-31 [Side Agreement
Invoices]

XI

AA2555-2571

ALPHABETICAL INDEX

DOC.

FILE/HRG.
DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

03/06/07

Affidavit of Mailing of Application for
Release of Mechanic’s Lien, Declaration
of John lliescu in Support of Application
for Release of Mechanic’s Lien; and
Order Setting Hearing

AA0014-0015

68

12/16/15

Amended Notice of Appeal By John
Iliescu, Jr., Individually, and John Iliescu,
Jr. and Sonnia Santee Iliescu, As Trustees
of The John lliescu, Jr. and Sonnia lliescu
1992 Family Trust Agreement

Xl

AA2485-2489

49

12/04/14

Amended Opposition to Defendants’
Motion for NRCP 60(b) Relief from
Court’s Findings of Fact, Conclusions of
Law and Decision and Related Orders

IX

AA2066-2183

11

09/27/07

Answer to Complaint to Foreclose Mecha-
nic’s Lien and Third Party Complaint
(Case No. CV07-01021) without Exhibits

AA0213-0229

! These documents are not in chronological order because they were added to the Appendix shortly before filing.




DOC.

FILE/HRG.
DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

12

04/17/08

Applicants/Defendants’ Motion for
Partial Summary Judgment including
Exhibits 2, 4, 5, 6, (first 24 pages of) 7,
10, 11, & (first 12 pages of) 12

AA0230-0340

02/14/07

Application for Release of Mechanic’s
Lien (Case No. CV07-00341)

AA0001-0007

05/04/07

Complaint to Foreclose Mechanic’s Lien
and for Damages (Case No. CVv07 01021)

AA0172-0177

59

03/13/15

Decision and Order Denying NRCP 60(b)
Motion

AA2425-2431

67

11/17/15

Decision and Order Granting Motion
Seeking Clarification of Finality of
Judgment

Xl

AA2481-2484

02/14/07

Declaration of John Iliescu in Support of
Application for Release of Mechanic’s
Lien (Case No. CV07-00341) with
Exhibits

AA0008-0013

18

09/06/11

Defendant Iliescus’ Demand for Jury
Trial

AA0516-0519

57

03/10/15

Defendants’ Motion For Court To Alter
Or Amend Its Judgment And Related
Prior Orders

AA2384-2420

48

10/27/14

Defendants’ Motion for NRCP 60(b)
Relief From Court’s Findings of Fact,
Conclusions of Law and Decision and
Related Orders (with Exhibit Nos. 9, 11,
12, 15, 16, 17, and 18)

IX

AA1964-2065

50

12/16/14

Defendants’ Reply Points and Authorities
in Support of Their Motion for NRCP
60(b) Relief From Court’s Findings of
Fact, Conclusions of Law and Decision
and Related Orders

IX

AA2184-2208

70

12/10/13

Deposition Transcript of David Snelgrove
on November 18, 2008

Xl

AA2493-2554

44

05/28/14

Findings of Fact, Conclusions of Law and
Decision

VI

AA1911-1923

-10-




FILE/HRG.

DOC. " LATE DOCUMENT DESCRIPTION VOL.| BATESNOS.
45 | 06/10/14 | Hearing Brief Regarding Calculation of VIl | AA1924-1931
Principal and Interest
30 | 12/02/13 | lliescus’ Pre-Trial Statement I | AA0681-0691
55 | 02/26/15 | Judgment, Decree and Order for X | AA2378-2380
Court | Foreclosure of Mechanics Lien
37 | 12/11/13 | Legal Memorandum in Support of Dis- VI | AA1326-1332
missal for failure to Comply with Statute
for Foreclosure Pursuant to NRCP 50
13 | 02/03/09 | Mark B. Steppan’s Opposition to Motion ] AA0341-434
for Partial Summary Judgment and Cross-
Motion for Partial Summary Judgment
with all originally attached exhibits
(consisting of Exhibits 13-23)
15 | 05/22/09 | Mark B. Steppan’s Reply to Opposition 1 | AA0479-0507
to Cross-Motion for Partial Summary
Judgment with Exhibits
46 | 06/12/14 | Minutes: Hearing on Final Amount VIII AA1932
Owed, Pursuant to the Order Filed on
May 28, 2014 (Hearing Date - 06/12/14)
34 | 12/09/13 | Minutes: Bench Trial (Day 1) (Hearing \/ AA1029
Date - 12/09/13)
36 | 12/10/13 | Minutes: Bench Trial (Day 2) (Hearing Vi AA1325
Date - 12/10/13)
40 12/12/13 Minutes: Bench Trial (Day 3) (Hearing VIl | AA1713-1714
Date - 12/11/13)
41 | 12/12/13 | Minutes: Bench Trial (Day 4) and list of | VIII | AA1715-1729
Marked, Offered, and Admitted Trial
Exhibits (Hearing Date - 12/12/13)
Trial Exhibits:
12/09/13 | Trial Exhibit 1 [Original Lien Notice] AA1730-1734
12/09/13 | Trial Exhibit 2 [Amended Lien Notice] AA1735-1740
12/09/13 | Trial Exhibit 3 [Second Amended Lien AA1741-1750
Notice]
12/09/13 | Trial Exhibit 14 [Hourly Fee Agreement] AA1751-1753

-11-




DOC.

FILE/HRG.

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

DATE
12/09/13 | Trial Exhibit 15 [December 14, 2005 AA1754-1755
Nathan Ogle Letter]
12/09/13 | Trial Exhibit 16 [February 7, 2006 AAL1756-1757
Nathan Ogle Letter]
12/09/13 | Trial Exhibit 19 [May 31, 2006 Side AA1758-1761
Agreement Letter Proposal for Model
Exhibits]
12/09/13 | Trial Exhibit 20 [May 31, 2006 Side AA1762-1765
Agreement Letter Proposal for
Adjacent Church Parking Studies]
12/11/13 | Trial Exhibit 21 [August 10, 2006 Side AA1766-1767
Agreement Letter Proposal for City
Staff Meeting Requested Studies]
12/11/13 | Trial Exhibit 22 [September 13, 2006 Side AA1768-1771
Agreement Letter Proposal for video
fly-through]
N/A | [Pages AA1772-1778 Intentionally Omitted] [AA1772-1778
Intentionally Omitted]
12/11/13 | Trial Exhibit 24 [Hourly Fee Project AA1779-1796
Invoices]
12/10/13 | Trial Exhibit 25 [Post-AlA Flat Fee AA1797-1815
Project Invoices]
12/11/13 | Trial Exhibit 26 [Project Invoices for AA1816-1843
Reimbursable expenses]
12/09/13 | Portions of Trial Exhibit 35 [Portions of AA1844-1858
Application for Special Use Permit]
12/09/13 | Portions of Trial Exhibit 36 [Portions of AA1859-1862
February 7, 2006 Application for
Special Use Permit and Tentative Map]
12/09/13 | Portions of Trial Exhibit 37 [Portions of AA1863-1877
Tentative Map & Special Use Permit
Application Pages]
12/09/13 | Portions of Trial Exhibit 51 [Reno AA1878-1885
Development Application Documents
Pages 1-7]
12/09/13 | Trial Exhibit 52 [October 13, 2010 City of AA1886-1887

Reno Permit Receipt]

-12-




FILE/HRG.

DOC. " LATE DOCUMENT DESCRIPTION VOL.| BATESNOS.
12/09/13 | Proposed Trial Exhibit 130-Never AA1888-1892
[Offered but Admitted [September 30, 2013 Don

Rejected] Clark Expert Report]

66 | 10/29/15 | Minutes: Hearing on Defendants’ Motion | XI AA2480
for Clarification (Hearing Date -11/13/15)

52 | 02/18/15 | Minutes: Oral Arguments re: Rule 60(b) X AA2257

Hrg. | (Day 1) (Hrg. Date - 02/15/18)

54 | 02/23/15 | Minutes: Oral Arguments re: Rule 60(b) X AA2377
(Day 2) (Hearing Date - 02/23/15

23 | 07/11/13 | Motion to Strike Jury or Limit Demand I | AA0582-0586
without Exhibits

64 | 06/23/15 | Notice of Appeal By John lliescu, Jr., X | AA2449-2453
Individually, and John lIliescu, Jr. and
Sonnia Santee lliescu, as Trustees of The
John lliescu, Jr. and Sonnia lliescu 1992
Family Trust Agreement

17 | 07/20/09 | Notice of Entry of [First] Partial I | AA0512-0515
Summary Judgment and Certificate of
Service

56 | 02/27/15 | Notice of Entry of Judgment, Decree and X | AA2381-2383
Order for Foreclosure of Mechanic’s
Liens

63 | 05/28/15 | Notice of Entry of Order Denying Motion | X | AA2447-2448
to Alter or Amend, with Certificate of
Service

60 | 03/13/15 | Notice of Entry of Order Denying Rule X | AA2432-2435
60(b) Motion with Certificate of Service

65 | 07/15/15 | Notice of Entry of Various Orders Xl | AA2454-2479

28 | 11/08/13 | NRCP 16.1(a)(3) Disclosure Statement I | AA0664-0674

58 | 03/11/15 | Opposition to Defendants’ Motion to X | AA2421-2424
Alter or Amend Judgment and Related
Orders

20 | 02/11/13 | Opposition to Motion for Partial I | AA0530-0539

Summary Judgment [regarding lien
amount]

-13-




DOC.

FILE/HRG.
DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

24

07/26/13

Opposition to Motion to Strike Jury
Demand

AA0587-0594

16

06/22/09

Order - Denying Motion for Partial
Summary Judgment & Granting Cross
Motion for Partial Summary Judgment
[regarding failure to provide pre-lien
notice]

AA0508-0511

05/03/07

Order [Setting Discovery Schedule before
ruling on Mechanic’s Lien Release
Application]

AA0169-0171

62

05/27/15

Order Denying Defendants’ Motion for
Court to Alter or Amend Its Judgment
and Related Prior Orders

AA2443-2446

69

01/26/16

Order Dismissing Appeal in Part and
Reinstating Briefing

Xl

AA2490-2492

22

05/09/13

Order Granting Motion for Partial
Summary Judgment [regarding lien on
contract amount]

AA0578-0581

26

08/23/13

Order Granting Motion to Strike or Limit
Jury Demand

AA0625-0627

05/08/07

Original Verification of Complaint to
Foreclose Mechanic’s Lien and for
Damages (CVV07-01021)

AA0178-0180

29

11/08/13

Plaintiff’s Pre-Trial Disclosure

AA0675-0680

43

01/03/14

Post Trial Argument by Defendant Iliescu

VIl

AA1899-1910

21

02/21/13

Reply in Support of Motion for Partial
Summary Judgment [regarding lien
amount] with only Exhibits 2, 4,5, 6, 7, 8
&9

AA0540-0577

14

03/31/09

Reply in Support of Motion for Partial
Summary Judgment and Opposition to
Cross-Motion with Exhibits

AA0435-0478

25

08/06/13

Reply in Support of Motion to Strike Jury
Demand with only Exhibits 2, 3 & 4

AA0595-0624

-14-




DOC.

FILE/HRG.

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

DATE
61 | 03/20/15 | Reply Points and Authorities in Support X | AA2436-2442
of Defendants’ Motion For Court To
Alter Or Amend Its Judgment And
Related Prior Orders
4 | 05/03/07 | Response to Application for Release of I AA0016-0108
Mechanic’s Lien with Exhibits
(Case No. CV07-00341)
19 | 10/21/11 | Steppan’s Motion for Partial Summary 1 | AA0520-0529
Judgment [regarding lien amount] with
Declaration of Mark B. Steppan
31 | 12/04/13 | Steppan’s Pre-Trial Statement I | AA0692-0728
42 | 01/02/14 | Steppan’s Supplemental Trial Brief VIl | AA1893-1898
10 | 09/06/07 | Stipulation and Order to Consolidate I AA0205-0212
&09/24/07 | Proceedings [Both filed versions]
9 | 07/30/07 | Supplemental Response to Application I AA0181-0204
for Release of Mechanic’s Lien (Case No.
CV07-00341)
5 | 05/03/07 | Transcript: Application for Release of | | AA0109-0168
Hrg. | Mechanic’s Lien (File Date - 06/29/07)
47 | 06/12/14 | Transcript: Hearing on Final Decree and | VIII | AA1933-1963
Hrg. | Order based on the Court’s 5/28/14
Findings of Fact, Conclusions of Law and
Decision (File Date - 01/21/15)
27 | 09/09/13 | Transcript: Hearing on Motion for 1 | AA0628-0663
Continuance & to Extend (File Date -
06/17/14)
53 | 02/18/15 | Transcript: Oral Arguments regarding X | AA2258-2376
Hrg. Iliescus Rule 60(b) Motion — Day 2 (File
Date - 02/23/15)
51 | 02/18/15 | Transcript: Oral Arguments regarding X | AA2209-2256
Hrg. Iliescus’ Rule 60(b) Motion — Day 1 (File
Date - 02/23/15)
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1 A The firmis not licensed in Nevada, correct.
2 Q And that's what precipitated you signing the contract,
3 because you had the Nevada |icense?
4 A Correct.
5 Q Ckay. Now, at any tinme after signing -- strike that.
6 At any tinme after signing the engagenent |etter of
7 Exhibit 14, did you nake any inquiry as to who the owner of the
8 property was?
9 A | didn't personally nake any inquiries, | don't know
10 if we already knew or when -- as |'ve already testified, |
11 don't know exactly when we |earned of that fact that
12 Dr. Iliescu owned the land and not our client. And | did not
13 personally nake any investigations into that situation.
14 Q Did you direct anybody to make such an inquiry?
15 A No.
16 Q Woul d you want to have known who the owner of the
17 property was?
18 A It's a good thing to know. And since at sone point |
19 knew it -- | hadn't thought about it in the way you' re asking
20 the question, so | don't know that -- | don't know that |
21 wouldn't want to know and | don't know that |'ve cone across a
22 situation where we didn't know.
23 MR. PERECS: |'msorry. Can | have you' re the answer
24 read back.
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1 THE COURT: Go ahead.

2 (Record read.)

3 THE COURT: Under st andably confusing.

4 THE W TNESS:  Yes.

5 THE COURT: Just for the point of clarification, when

6 you signed Exhibit No. 6, the AIA contract that is -- it was

7 dated, | believe, April 26th, if menory serves nme correctly of

8 2006. By that point is it your testinony that you knew t hat

9 BSC Financial was not the owner of the property in question?
10 THE W TNESS:  Yes.
11 THE COURT: And at the tine that you signed the
12 stopgap agreenent, you didn't know that they were not the --
13 that's a doubl e negative, | apologize -- you had no know edge
14 that BSC was not the owner of the property; is that correct?
15 THE WTNESS: | do not know if at the time we did that
16 agreenent that we had discussed that yet or not. It's quite
17 probable we did, but I don't renenber.
18 THE COURT: Al right. Just at sone point, you found
19 out that Dr. Pereos and M's. Pereos owned the property and BSC
20 was the devel oper; is that right?
21 THE WTNESS: No, because M. and Ms. Pereos don't
22 own the property.
23 MR. HOY: You just msspoke, Your Honor, | think.
24 THE COURT: Ch, "Pereos," | apologize, Iliescu. It
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1 took me a second. | thought, boy, then | have not really been
2 paying attention at all.
3 THE W TNESS: Sorry.
4 THE COURT: | know that M. Pereos does not own the
S5 property. | knowthat Dr. and Ms. Iliescu own the property.
6 Thank you for that clarification.
7 THE WTNESS: That's all right.
8 THE COURT: It shows that you are paying attention, so
9 | appreciate that, M. Steppan.
10 M. Hoy?
11 MR. HOY: Just one clarification | want to nake for

12 the record, so we don't have to go rounds w th various

13 wit nesses.

14 There is legal title to property and there is

15 equitable title to property. Arguably, BSC Financial, being in
16 contract with the |legal owner, has sone equitable rights in the
17 property. And so when you use the terns "ownership" or

18 "owner," there's technically a difference between equitable

19 owner and | egal owner

20 MR. PERECS: 1'Il rephrase the questions to refer to
21 title ownership

22 THE COURT: That's okay. | think that we all know

23 we're tal king about ownership in the general or commonly

24 understood sense. And if nenory serves me correctly there was
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1 a trust involved, anyway, so...

2 BY MR PERECS:

3 Q Did you send the copy of the AIA contract, after it
4 was signed, to John Iliescu?

5 A Not that |'m aware of.

6 Q Did you direct any representative of your staff to
7 send a copy?

8 A Not that |'m aware of.

9 Q In fact, you're not aware of any direct contact by a
10 representative of your office with John Iliescu, correct?

11 A Can you put a time frame on that? Because obviously

12 there was contact at some point, so --
13 Q Prior to the subm ssion of the application for the

14 special use pernmt.

15 A | believe that is correct.

16 Q Prior to the execution of a contract?

17 A | believe that is correct.

18 Q Did you ever contact John Iliescu about paynent

19 probl ens?

20 A No. We were talking to our contracted client to try

21 to resolve paynent issues.
22 Q Did you ever provide a copy of an -- of the
23 application for special use permt, whether it be 36,

24 Exhibit 36 or 37 to John Iliescu?
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=

A | don't think we sent copies of that to anybody.

Q Did you ever direct any nenber of your staff to
provide a copy to John Iliescu?

A No. And we would not have had the original to send.

Q What is required in order to get the entitlenents?
What's required in a package?

A You have to fill in the appropriate fornms for the

jurisdiction in question and provide all the appropriate

© 00 N o o A~ O w N

background material that each jurisdiction requests or requires

[EEN
o

for the different entitlenments that you are going after. That

=
[EEN

can include a variety of pieces of information, including site

[EEN
N

pl ans, floor plans, elevation sections, grading plans, utility

[EEN
w

information. It depends on the |level of what you are

[ERN
I

submitting for. You might have to do traffic studies and

[EEN
a1

geotech reports or other specific reports or pieces of

[EEN
o

i nformati on.

17 Q Did you --

18 A And if | may conplete?

19 I''mnot an expert at subm ssions for jurisdictional
20 requirenents. | help provide or oversee the production of the
21 docunentation froman architectural standpoint.

22 Q Before testifying today, did you review Exhibits 35,
23 36 and 37, the respective applications?

24 A |'ve seen them before.
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1 Q kay. Did you flip through those pages to | ook at
2 then?
3 A | have flipped through them before, yes.
4 Q Okay. Did you review any draft of those applications
5 before they were submitted?
6 A | believe | did, as far as parts of it. | don't know
7 if | saw drafts of a conplete docunment, including all of the
8 portions that Wod Rodgers was producing.
9 MR. PERECS: Court's indul gence.
10 BY MR PERECS:
11 Q Did you review the application for the special use
12 pernmit before it was submitted?
13 A I don't remenber what portion of it | reviewed.
14 Q Did you review any of it?
15 A ["msure | reviewed parts of it. | don't remenber if
16 | reviewed the whol e thing.
17 MR PERECS: May | have the deposition of M. Steppan,
18 dated March 2, 2010, opened and publi shed.
19 MR. HOY: No objection.
20 THE COURT: Yes.
21 THE CLERK: The deposition marked Steppan, Volune |1,
22 dated Tuesday, March 2, 2010, is opened and publi shed.
23 BY MR PERECS:
24 Q Let ne direct your attention to page 306 of your
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1 deposition, comencing -- if you will read to yourself line 16
2 and down to line 22, with the following question in mnd: Do

3 you recall testifying at your deposition that you don't

4 remenber

5 A
6 Q
7 A
8 Q
9 renenber

reviewi ng the application?

Page 306, line 167

Yep, start at line 16, down to line 22.
kay. I've read it.

Now, did you testify previously that you don't

| ooki ng at that application, being Exhibit 27 to the

10 deposition?

MR. HOY: Excuse nme, counsel, | object. [If I'mon the

12 right page, three -- page 306, right?

MR PERECS. Page 306.

MR HOY: And you said, "Look at lines 16 through 22"7?

MR. PERECS: That's right.

MR, HOY: And at line 16, an exhibit, a deposition

17 Exhibit 27 was marked and the question refers to Exhibit 27.

18
19
20
21

MR. PERECS: That's correct.
MR HOY: What is Exhibit 27?2
MR. PERECS: The application to the Cty of Reno.

THE COURT: Is it -- and | would note that the

22 deposition itself appears to be rather thick. |Is Exhibit 27

23 attached onto there?

24

MR. PERECS: It is. | just confirmed that, Your
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Honor .

MR, HOY: May | approach the w tness stand?

THE COURT: You may.

MR. HOY: Is that the first page?

THE WTNESS: Exhibit 27.

MR. HOY: Let's see the next page.

It's not the sanme exhibit, Your Honor.

MR PERECS: [I'msorry, | don't understand the
ref erence.

THE COURT: Well, is it -- M. Hoy, are you saying

that Exhibit 27 in the deposition transcript is not the sane
docunent as what has been referred to and admtted in this case
as Exhibit 35?

MR PERECS: Ch, | know that.

MR. HOY: That's what |'m saying, Your Honor.

MR. PERECS: Oh, | know that.

THE COURT: No, | --

MR, PERECS: |'msorry.

THE COURT: But ny understandi ng of your question,
M. Pereos -- and that m ght be where the confusion lies -- is
that | thought you were asking himif -- if he ever revi ewed
what is Exhibit 27 there, which is the sane thing as Exhibit 35
in our books?

MR. PERECS: 1'Il clear it up.
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1 THE COURT: Perfect. Thank you.
2 MR. PERECS: I'Ill clear it up.
3 THE COURT: Sust ai ned.
4 BY MR PERECS:
5 Q Exhi bit 27 to your deposition is the draft,
6 handwitten notations of sonmeone preparing the application to
7 the City of Reno for the special use permit, is it not?
8 A That's what it appears to be, yes.
9 Q Okay. Now, my question to you is, did you ever review
10 that?
11 A Well, as | said, | don't have any different
12 renenbrance than what ny deposition says, which is, "I don't
13 renenber."
14 Q Ckay.
15 A The docunents were prepped. That handwiting is
16 Nat han gl e's.
17 THE COURT: So the docunment -- just so |I'mclear, the
18 docunent that is contained in Exhibit 27 of the deposition is
19 not what was subnitted and fil e-stanped on February 7th of
20 2006, as received by Fisher-Friedman and Associ ates and
21 eventually filed with the city council; is that correct?
22 THE WTNESS: That is correct.
23 BY MR PERECS:
24 Q Now, the application was done by Wod Rodgers, was it
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1 not?

2 A Yes.

3 Q And do you have any understanding as to who woul d have

4 prepared or -- prepared the draft of Exhibit 27?

5 THE COURT: Exhibit 27 to the deposition?

6 MR, PERECS: Exhibit 27 to the deposition. M

7 apol ogi es.

8 THE WTNESS: Well, briefly looking at it, there are

9 parts that Nathan Qgl e of Fisher-Friedman drafted up and it
10 I ooks like there are parts that David Snel grove of Wod Rodgers
11 woul d have prepared.

12 BY MR PERECS:

13 Q Ckay. But the point that |'mgetting at is

14 Exhibit 27 -- well, let me go about it will this way.

15 Did you ever review the drafts of Exhibit 37 in this
16 trial -- Exhibit 37 to this trial -- before they were

17 finalized?

18 A | don't renenber.

19 Q Did you ever review Exhibit 36 to this trial -- of
20 this trial -- before it was finalized?

21 A I will say |I don't renmenber. And the consi stent

22 answer is, | probably did, but | cannot specifically renmenber

23 doing so, so that's why | say that.

24 Q Now, if | remenber correctly, you testified that you
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1 were the supervising architect on the project?
2 A Correct.
3 Q And al so you categorized yourself as the |ead
4 architect?
5 A I don't renmenber saying "lead architect,"” but you may
6 phrase it as you wi sh.
7 Q Let ne direct your attention to your deposition of
8 March 2, 2010. If you will read to yourself lines 321 --
9 excuse ne -- page 321, line 5 down to line 23. And tell me
10 whether or not you ever characterized yourself as the |ead
11 architect.
12 A kay. I've read that. It still doesn't say I'mthe
13 lead architect, it says that | led the group doing the work.
14 Q Ckay. Did you ever characterize yourself as being the
15 supervising architect?
16 A By your question, are you asking nme to anyone wthin

17 the firmon this project? Any project? Can you be nore
18 specific.
19 Q Wl l, nmy questions are all focused on this project

20 alone, unless I'mreferring to another project, M. Steppan. |

21 will let you know.
22 A Thank you
23 Q Okay. Now did you ever characterize yourself as being

24 the supervising architect?
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1 A | m ght have.

2 Q Why don't you direct your attention to your deposition

3 of February 16, 2010. Go to page 21.

4 A ['mthere.

5 Q Ckay. Go to line 7, read to yourself down to |line 18.

6 A Ckay. l've read it.

7 Q Did you characterize yourself then as being the

8 supervising architect?

9 A When | answered the question in the deposition, | was
10 explaining a role. It's not how we were called or were to call
11 ourselves within the firm
12 Q Well, let ne read the question and answer, and you
13 tell me if I'mmaking a mnistake.

14 "Question: Well, how would you define your role on

15 the Reno project as executive vice president? And if it is --
16 and if it changes over the course of tinme, tell ne about what
17 that, as well" -- "tell ne about that, as well."

18 "Answer: The project was being perfornmed under ny

19 purveyance as the supervising architect. That included
20 invol venent from attendi ng of meetings and neeting parties and
21 participating in decision making, to |ook over people's
22 shoulder" -- "shoulders and see if they were properly draw ng
23 itens, or to telephone calls, whatever it might be. It was an

24 oversight role, as is typical of someone in ny position."
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1 THE COURT: M. Hoy, are you going to nake an
2 objection?
3 MR HOY: There are sone mnor differences between
4 what was just said out loud and what's actually in the
S transcript. | don't believe that those differences change the
6 neani ng, though.
7 THE COURT: Thank you
8 Go ahead, M. Pereos.
9 BY MR PERECS:
10 Q Did you characterize yourself as the supervising
11 architect?
12 A | characterized nyself as a supervising architect in
13 answering the question at the deposition. | do not wal k around
14 calling nyself out as a supervising architect. That's not
15 sonething that we tal k about that way.
16 So ny point in the answer is that it was in answer to
17 a question to help explain a role.
18 Q The first step in getting the approvals would be
19 getting approval of the Planning Conmission; is that not
20 correct?
21 A | don't renenber what the exact first step would have
22 been. It mght have been applying to the planning departnment
23 first; | don't renenber.
24 Q As you're testifying today, what did you do to refresh
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1 your recollection to be prepared to testify?
2 A I'"ve | ooked at exhibits that my counsel has
3 prepared -- has prepared for the case.
4 Q Did you read your depositions?
5 A Yes.
6 Q Ckay. Do you understand, as you testify today, that
7 the approval of the tentative nmap necessitated approval of the
8 Pl anni ng Conmi ssi on?
9 A Yes.
10 Q kay. So woul d you agree with ne that the
11 presentation to the Pl anni ng Conm ssion was inportant?
12 A Yes. Excuse ne. Can you read back the origina
13 question, because | thought you asked if that was the first or
14 the only step
15 THE COURT: It's unnecessary. | think he's nodified
16 the question.
17 THE W TNESS: Ckay.
18 THE COURT: So the answer to the |ast question was,
19 yes, you woul d agree that the presentation to the Pl anning
20 Commi ssion was inportant?
21 THE W TNESS: Correct.
22 THE COURT: Next question, please.
23 BY MR PERECS:
24 Q Did you attend the Planning Conm ssi on hearing?
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1 A No.
2 Q Do you renenber who submtted the package for approval
3 to the Planning Conmi ssion?
4 A The package was submitted by David Snel grove of Wod
5 Rodgers, as far as | know.
6 Q Do you renenber the date that the package was
7 subnitted?
8 A No.
9 Q Did you attend any of the neetings in Reno to advance
10 the project?
11 A | attended at |east one neeting in Reno.
12 Q Let ne direct your attention to your deposition of
13 March 2, 2010. Go to page 362, line -- read to yourself --
14 well, are you there?
15 A Yes.
16 Q Ckay. Did you testify at your deposition that you

17 didn't believe you attended any of the neetings in the State of

18 Nevada in 2006 to obtain entitlenents?

19 A That is what | said there; and that was not your
20 questi on.

21 Q Did you attend neetings in 2005?

22 A Yes.

23 Q Did you attend the neeting called by the Cty

24 forefathers when they requested a neeting regarding this
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1 project?

And by "City forefathers,” I'"'mreferring to the mayor
and other officials of the Gty governnent.

A | did not attend a neeting with the mayor.

2

3

4

5 Q Did you attend any neetings at the Reno City Pl anni ng?
6 A Yes. | had a -- | was at a neeting at the Planning

7 Departnment. That was the neeting that was -- | believe the

8 only time | came to Reno was, for this project, was a neeting
9 with Sam and Tony and Rodney and nyself, and | believe we net a
10 planner or two at the Planning Departnent. And we al so went
11 off to another location to get sonme map information for the

12 project site.

13 And that woul d have been around -- | don't actually
14 renmenber the date, so | don't want to guess.

15 Q Was Dave Snel grove the point man to do the work for
16 Wod Rodgers?

17 A As far as | knew, yes.

18 Q And you only met Dave Snel grove once?

19 A | don't believe |I've said that. | don't renenber how
20 many tines I've met him | know | nmet him as far as | can

21 remenber, at least once in our office. 1've talked to himon
22 the tel ephone many tinmes, or in part of phone conversations

23 with him at any rate.

24 Q I want to direct your attention to your deposition of
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1 mMarch 2, 2010, page 315.
2 The question is: "Did you previously testify that you
3 only net Dave Snel grove once?"
4 And if you will direct your attention to lines 5
5 through 6.
6 A Ckay. l've read it.
7 Q Did you previously testify that you only net Dave
8 Snel grove once?
9 A Well, actually, | testified that I think | only net
10 himonce. That does not rule out neeting himnore than
11 another -- nore than the one tine.
12 Q Well, the question was: "How nmany tinmes had you net
13 Dave Snel grove?"
14 And you answered: "I think I've only net himonce."
15 Isn't that correct?
16 A That's what it says.
17 Q That's what it says.
18 Now, are you testifying that there may have been nore
19 neetings than that one time with Dave Snel grove?
20 A | just don't remenber. | will go with this: It
21 doesn't change ny base response, | think I've only met him
22 once; but, again, if you forgot another neeting, no, it
23 doesn't.
24 Q You weren't at the Planning Comm ssion neeting, were
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1 you -- Planning Conmi ssion hearing, were you?
2 A | just answered, no.
3 Q Did you have a handle, an understanding, as to all the
4 work that was done by Wod Rodgers in preparing these
5 applications for approval ?
6 A I remenber having an understandi ng of some of the work
7 they were doing. | don't know if | knew everything that they
8 were doing as they prepared the submni ssions.
9 Q In fact, Dave Snel grove didn't even consider you part
10 of the team when he was emailing Nathan Ogl e and ot hers at
11 FF&A; isn't that correct?
12 MR. HOY: (bjection, |acks foundati on.
13 THE COURT: Sust ai ned.
14 BY MR PERECS:
15 Q Okay. Do you know whet her or not Dave Snel grove ever
16 considered you part of the teamin connection with this project
17 when he was interacting with FF&A?
18 A | don't know what he thought or didn't think. | would
19 have assuned he considered ne part of the team since we were
20 part -- we had di scussions together.
21 Q Let ne direct your attention to your deposition of
22 March 2, 2010. Let's go to page 349.
23 A Ckay.
24 Q Wiy don't you read to yourself line 1 to line 9 of the
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next page, with the follow ng question in mnd: Wre you

consi dered or were you included as a nenber of the team when it
cane to conmuni cati ons from Dave Snel grove?

A kay. | have read it.

Q Ckay. And ny question was, okay, were you considered
part of the teamwhen it cane to the conmunications that were
preci pitated by Dave Snel grove to FFA?

MR. HOY: | object, your Honor. There is nothing in
this portion of the transcript that has the word "team in it.
I"mnot sure how --

MR. PERECS: |'Il rephrase it.

MR. HOY: -- the question relates to what the w tness
is being asked to review, either for inpeachnent or for

refreshnent of recoll ection.

THE COURT: The witness cannot testify to what
M. Snelgrove was thinking. It would either be hearsay or
specul ation. And so the Court doesn't know how M. Steppan is

going to answer the question about what M. Snel grove -- who
M. Snel grove thought were part of the teamor the

organi zation, or whatever you want to call the group at

Fi sher-Fri edman and Associ ates, who were putting together the
Wngfield Towers project. So on that grounds, | will sustain
t he objection.

Next questi on.
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1 MR PERECS: Fine.
2 BY MR PERECS:
3 Q Who is the one who rmade t he decision as to whether or
4 not or who is to receive conmunication in connection with this
S5 project fromDavid Snelgrove in the FFA office?
6 MR, HOY: (Objection, lacks foundation if the question
7 is, who at Snelgrove's office or Wod Rodgers' office is making
8 these decisions. Perhaps counsel could rephrase the question.
9 THE COURT: Actually, | believe |I under -- |

[EEN
o

understood the question a little bit differently, and |'ve gone

=
[EEN

back and reviewed the realtine transcript, and the question

[EEN
N

isn't about who is nmaking decisions in Wod Rodgers with

[EEN
w

M. Snelgrove, it's who is naking the decisions at

[ERN
I

Fi sher- Fri ednan and Associ at es about where commruni cati ons from

15 M. Snelgrove get routed at Fisher-Friedman and Associ at es.

16 I's that correct, M. Pereos?

17 MR. PERECS: That's correct, your Honor.

18 MR. HOY: That's a fair question. | wll wthdraw ny

19 obj ection.

20 THE COURT: Do you understand that question?

21 THE W TNESS: Yes.

22 THE COURT: Can you answer, please.

23 THE W TNESS: There was not one person naki ng that

24 decision, nor was there a decision nade as to limiting of
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contact from David Snel grove at Whod Rodgers or ot her people.

=

As was testified in ny deposition, to the best of ny
nmenory here, there were things that Rodney and Nat han had
conversations and comuni cations, whether it was things that I
was party to and not party to. And not including ne in an
emai | chain does not preclude ny finding out about the piece of
information, since part of the way | nanaged or supervised the

project was to wal k around and talk to people. It was much

© 0o ~ » o1 H w N

easier and sinple and fairly consistent with action that |

[EEN
o

woul d wal k around and talk to Nathan. And he could say -- show

=
[EEN

nme on the screen, "Hey, | just got this fromDavid, we are

[EEN
N

tal king about this,” or whatever it might be. There was not a

[EEN
w

need to include ne.

[ERN
I

Wuld it have been a convenience? Probably. But it

[EEN
a1

was not a requirenent.

[EEN
o

BY MR PERECS:

17 Q So you agree that Nathan Ogle was the one that was
18 making the decision as to who would be included in the

19 comunications with David Snelgrove, as far as it related to
20 FFA?
21 That's not what | said.
22 Wl l, 1'masking you that question now.
23 No, that's not true.

24

o > O >

Ckay. Then let nme ask you whether or not you so
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1 testified that it was Nathan Ogl e who was sending the

commruni cations out, okay, and deci di ng what comruni cati ons you
were to receive?

THE COURT: Can you cite himto a specific portion of

2

3

4

5 the transcript?
6 MR. PERECS: Yeah, sure. Sane transcript as before,
7 page 349, line 1, down to page 350, line 9.

8 THE WTNESS: The way | answered it was simlar to

9 what you just stated, yes. It appears that in 2010, | noted
10 that Rodney and Nat han made deci si ons about |ines of

11 communication or things like that and kept ne in the |oop or
12 didn't keep me in the loop; and | knew things and | sent

13 conmmunications out or participated.

14 | could not say, even with this, that on a consi stent
15 basis it was Nathan al ways nmaking the decision about who was
16 included in comunication that was either electronic or

17 witten, which is different than comunication via phone or

18 tal ki ng.

19 BY MR PERECS:

20 Q Did you send any enmils out to anyone el se, other than
21 FFA internally, regarding this project?

22 A | would have said, "I don't renenber." |In re-reading

23 part of these words, it still says, "I don't remenber,” and the

24 answers fromthe attorney was that they didn't find any.
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1 Q In other words, the attorney comented during the
2 deposition, the attorney exani ning you, that he didn't see any
3 of your emails? That's what you're getting at?
4 A Correct.
5 Q Did you prepare any type of witten nenos on this
6 project?
7 A | probably did. Whether they're in record or whether
8 they were scratch docunents that | took over and handed to
9 David while he was designing el evations and we tal ked about
10 stuff, | really don't remenber. This was 2005 and 2006.
11 Q Did you even know that there was an econom ¢ study
12 done by Meridian or "Miir-i-dan" on this project?
13 A At this very second, | don't renenber.
14 Q |'mso sorry?
15 A At this second, | don't renenber.
16 Q Do you renenber testifying that you did not know about

17 it in March 2nd of 20107
18 A No.
19 Q Ckay. Let ne direct your attention to page 367 of

20 your deposition. Go to line 13 and read the question and

21 answer.
22 A Done.
23 Q Did you testify at that tine that you didn't know who

24 Meridian Econonic Advisors was at that tine and exactly what
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1 they were doi ng?
2 A Yes, that's what it says.
3 Q Now, you know that there was a change in the unit
4 count today, as you're testifying today, correct?
5 A A change in the unit count relative to the starting of
6 the design, the conpletion of the design?
7 Q I"'mso sorry. 1'll rephrase that
8 Change in the unit count of the project, okay, from
9 the time that you were first engaged with your letter of
10 Exhibit 14.
11 A Yes, there was a change in count.
12 Q Let ne direct your attention to Exhibit 91. Do you
13 have the book in front of you, for 91?
14 A No.
15 THE COURT: It's my understanding that Exhibit No. 91
16 has not been adnitted.
17 MR PERECS: |'msorry? N nety-one has not admitted?
18 MR HOY: It has been adnitted.
19 THE CLERK: |'msorry, Your Honor, | was wong, it has
20 been admitted.
21 MR, PERECS: It was adnmitted, that's what | thought.
22 BY MR PERECS:
23 Q Are you there?
24 A Yes, |'mthere
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Now, ninety-one is the Sullivan Goup report, is it

That's what it says.

Okay. Did you ever review that report?

I mght have; | mght not have. | was not the

of the project, so it was not inperative for nme to
at .

Okay. Did you know that the Sullivan G oup report,

ked in terns of 390 units?

Wthout reading it, |I wouldn't know that.
And the Sullivan Goup report was prepared on -- well,
back.

It was prepared in Cctober of '05, was it not?

| could only attest, that's what the cover says.
kay. And it was received by your office on

4, '05?

That's what it says.

Okay. And did you know that it eval uated what the --
price was going to be with regard to the units?

No.

Well, let's direct our attention to Bates nunber

52. Do you see where it says, "Nunmber of units, 268

In the chart at the bottom yes.
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1 Q kay. And if you add that up it anmounts to about
2 390 units. Do you see that?
3 A Yes.
4 Q Okay. Do you see where it tal ks about the average
5 total price? It says, "Average base price," and then, "Average
6 total price"?
7 A Yes.
8 Q Ckay. Now, at any tine did you nmultiply out the
9 nunber of units based on -- by the base price or the price of
10 the units as identified in the Sullivan Group report that
11 determined the revenues that could be generated from sal es?
12 MR. HOY: (bjection, your Honor the w tness already
13 testified that he never reviewed this docunent.
14 THE COURT: Sust ai ned.
15 MR. PERECS: (kay.
16 BY MR PERECS:
17 Q Did you even know that information was in there?
18 THE COURT: M. Pereos, | don't know how to be nore
19 clear --
20 MR. PERECS: GCkay. That's fine.
21 THE COURT: -- he said he hasn't read it, so --
22 MR PERECS: [|'Il nove on; I'Il nmove on; 1'll nove on.
23 BY MR PERECS:
24 Q Did you even know that the report was in your office?
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1 A |"ve said | don't know. Oher than the fact that it's
2 been stanped in as being received, that's the only way | would
3 know at this nonent.
4 MR. PERECS: Court's indulgence for a second.
5 THE COURT: Take your tine.
6 BY MR PERECS:
7 Q Are you famliar with the fact that Exhibit 35 ran --
8 or changed the condomni ni um count to 390 units?
9 A Can | see the exhibit, please?
10 Q |'msorry.
11 THE COURT: It will probably be in front of you,
12 M. Steppan.
13 MR, PERECS: I'msorry. | thought you had these books
14 in front of you.
15 THE WTNESS: Well, | can't reach down there.
16 MR. PERECS: |'mso sorry. No, | agree, you can't.
17 THE W TNESS: Thank you.
18 So the question you' ve asked ne is --
19 BY MR PERECS:
20 Q I s whether or not you are aware that Exhibit 35
21 changed the condomi ni um count units to 390.
22 A | don't know what you're saying it changed from
23 Q Well, why don't you take a | ook at Exhibit 35 and see
24 if that tells you.
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1 Are you famliar with Exhibit 35?
2 A | had previously testified that | read through the
3 docunents prior to trial.
4 Q Does Exhibit 35 tell you the nunber of units?
5 A Yes, 390.
6 Q Ckay. So are you famliar with the fact that
7 Exhibit 36 changed the unit count to 394?
8 A That's a conpletely different question, but yes.
9 Q I'msorry. Was that a "yes"?
10 A Well, you had been asking ne was | aware that
11 Exhibit 35 had changed the unit count to 390. Having |ooked at
12 the exhibit, the exhibit shows that it was originally 390.
13 Q Ckay.
14 A |'ve asked what you asked it was changing from And
15 then you asked nme if | was aware of Exhibit 36 changing the
16 count from 35.
17 THE COURT: M. Hoy, do you have an objection?
18 MR. HOY: No, Your Honor, |'mjust stretching.
19 THE COURT: Stretching your |egs, okay.
20 BY MR PERECS:
21 Q kay. Are you famliar with the fact that, Exhibit 36
22 changed the unit count to 394 units?
23 A Yes.
24 Q Are you aware of the fact that Exhibit 37 changed the
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1 unit count -- the unit count to 499?
2 A Yes.
3 Q Now, each of those docunents, 35, 36 and 37, identify
4 the architect as Fisher-Friedman Associ ates, does it not?
5 A They do not.
6 Q They do not? |'mso sorry.
7 Do they identify the person to contact as being
8 Fi sher-Friedman and Associ at es?
9 A Yes.
10 Q Do they identify the person to contact as being Mark
11 Steppan?
12 A No.
13 Q If you had seen the draft of those applications, would
14 you have addressed that issue?
15 A | still mght have had Nathan as -- | don't renenber.
16 As I've testified, | don't remenber if | saw the drafts or the

17 portions prepared by Wwod Rodgers. Had | seen it or if | saw
18 it, would |I have changed the contact person from Nathan to ne?
19 Probably not. He was still the project nmanager and doing the
20 day-to-day operations of the project under ny supervision.

21 Q Did you participate in the discussions regarding the
22 change of unit count?

23 A | was probably in the neetings when that was tal ked

24 about, but | don't renenber off the top of ny head.
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Q

Did you testify in your deposition that you did not

participate directly in any neetings that changed the unit

count ?

A

| don't renenber. If that's what | testified at that

tinme, then that's what | said.

Q

Let's direct your attention to page 364 of your

deposition --

A

> O > O

you di dn’
count ?

A

Q

VWi ch one?

-- Volune II. I'msorry?

Wi ch deposition?

Oh, I'mso sorry. March 2, 2010.

Sorry. Excuse ne.

Can you repeat the page, please?

Sure, page 364, line 2 down to |ine 13.

Ckay.

Did you testify at the tinme of your deposition that

t participate directly in the change of the unit

Yes. That's what it says.

And as a result, you didn't participate in any

conversations regarding the change that woul d have occurred

with regard to the parking?

A

Q

Correct. It wasn't required of ne.

Did you attend any neetings that discussed unit

765
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1 tabul ation and parking or square footage in the units?
2 A | don't honestly renenber
3 Q Let's go to page 347 of your deposition
4 As a preface, do you renenber testifying at the tine
5 of the deposition you don't renenber attending such a neeting?
6 A You asked ne to go to page 347?
7 Q Yeah. Line -- I'msorry, sane deposition, March 2,
8 2010, line 1 through line 15.
9 A It says the sane thing that | said today.
10 Q Did you di scuss and address any issues of parking with
11 anybody at Whod Rodgers or the devel oper?
12 A | don't believe | did. Gven the fact that Rodney was
13 the designer and Nathan was the project manager, they woul d
14 have been having the bul k of those conversations, not ne,
15 anyway.
16 Q Did you attend any neetings that discussed the

17 increase in parking?

18 A Since | don't renenber participating in the

19 conversations or those changes, | would have to say | don't
20 renenber, since that's consistent with ny deposition.

21 Q Did you prepare any of the nodifications to the

22 instrunents of service that had changed because of the change
23 of the unit count?

24 A Are you -- if | may ask you a question back to nake
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1 sure | understand? Are you asking if | personally nade
2 docunent changes to the instrunments of service that woul d be
3 provided for the submi ssions?
4 Q That's correct.
5 A | did not make any of the CAB changes to any of the
6 docunents, no.
7 Q Did you participate in any discussions involving the
8 tentative map sheets that were being part of the applications?
9 A | do not renmenber.
10 Q Now, this project was approved after -- it was
11 approved by the Reno City Council after the lien was recorded,
12 was it not?
13 A Yes.
14 Q Let ne direct your attention to -- do you have
15 Exhibit 43 handy or do you need ne to get --
16 A |'ve got it.
17 Q Ckay. Here, I'lIl help you get that off your desk.
18 A Thank you.
19 Q | direct your attention to Exhibit 43, please.
20 A Ckay.
21 Q kay. Had you reviewed the Community Devel opnent
22 Menorandum regarding this project?
23 A I"mpretty sure |I've | ooked at that.
24 Q Okay. And sone of the issues of concern, for
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1 instance, appear as Itens 1 through 13, do they not?

2 A Well, they're comments. |Item 1l is just discussing

3 sonebody's availability with intent to discuss the coments.

4 There are requests for information or telling us to

5 provide certain pieces of information, like a site plan, in

6 No. 2.

7 And there's basically a | ot of engineering

8 staff-requested pieces of information or discussions.

9 Q kay. And these are pieces of information that the
10 Community Devel opnent is saying that they would like to see
11 before the tentative map is approved?

12 A That seens reasonabl e, yes.

13 Q Ckay. And sone of the issues, for instance, is going
14 to be the FEMA Flood Zone, Item No. 10? Do you see that?

15 A Yes.

16 Q And Item No. 11, the groundwater issue?

17 A Yes.

18 Q Let's direct your attention to Exhibit 47.

19 A Ckay.

20 Q This is the letter addressed to Consolidated Pacific

21 regarding the Planning Conmi ssion findings?

22 A Ckay.
23 Q And it was received by your office on October 12,
24 20067
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1 A That's what the stanp says.
2 Q Did you review this docunent?
3 A ['msure | did.
4 Q Now, some of the itens that the Planning Commr ssion
5 want ed addressed was Item No. 10, being the hydrol ogy report?
6 A Ckay. VYes, it says that.
7 Q kay. Item No. 11, water quality issues?
8 A Yes.
9 Q I[tem No. 13, flood water issues?
10 A Yes.
11 Q And that precipitated Exhibit 48, which is the
12 approval fromthe City of Reno, does it not?
13 A Are you asking nme if the --
14 Q ['I'l ask you it this way --
15 A Yeah.
16 Q -- did that precede Exhibit 48, which is the approval
17 fromthe City of Reno?
18 A Yes. This information preceded the Novenber approval.
19 Q Ckay. Were you present at the hearing before the Reno
20 City Council?
21 A No.
22 Q Were you present at the hearing before the Pl anning
23 Conmi ssi on?
24 A I've answered al ready, no.
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1 Q Now, was traffic a concern of the Reno City Council?
2 A | don't renenber who traffic was a concern for, other
3 than probably everybody. Traffic is a concern alnobst on every
4 single project that 1've ever worked on that is a residential
5 project that has cars involved, so --
6 Q Ckay.
7 A That's as good as | can say.
8 Q Wiy don't you take a | ook at Condition No. 26.
9 A Are we in Exhibit 48, still?
10 Q Pl ease, we're on 48, um hum
11 A Ckay.
12 Q Okay. Does that reference traffic studies being
13 updated with regard to the novenent of traffic on this project?
14 A Yes. There was a traffic study that was part of one
15 of the subnissions.
16 Q Ckay. And there was an i ssue concerning the hydrol ogy

17 that was adopted in paragraph No. 107?

18 A I"msorry, where are you asking nme to read?
19 Q Par agr aph 10, page 3 of Exhibit 48.
20 A Yes. It's a request for a report addressing concerns

21 about water flow on the site.

22 Q Okay. And paragraph 11 addresses stormmater, effluent

23 and di scharge?

24 A Yes. These are fairly normal requirenents.
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1 Q And paragraph 12 talks in ternms of on-site stormater
2 managenent ?

3 A Yes.

4 Q Par agraph 13 di scusses the FEMA Regs?

5 MR, HOY: (bjection, he's just asking the witness to
6 confirmwhat's in a docurment that's admitted into evidence. |
7 think it's cunul ative, Your Honor.

8 THE COURT: M. Pereos?

9 MR. PERECS: | didn't know that that's inproper

10 cross-exanination | eading up to nmy next set of questions.

11 THE COURT: So you're suggesting that these questions
12 are foundational questions --

13 MR. PERECS: VYes.

14 THE COURT: -- to sone ultimte other questions?

15 MR. PERECS: VYes.

16 THE COURT: Ckay. Go ahead.

17 BY MR PERECS:

18 Q Par agraph 13 di scusses the FEMA regul ations?

19 A Yes.
20 Q And paragraph 14 talks in terns of drainage flow
21 consistent with gravity flow?
22 A Well, | don't knowif it talks about consistency, but
23 it talks about flow of the water, vyes.
24 Q Al right. What about paragraph 28, how do you read
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1 paragraph 28?
2 MR, HOY: (bject to the formof the question
3 THE COURT: Sust ai ned.
4 BY MR PERECS:
5 Q Did you read paragraph 28 when this report was issued?
6 A As stated, | read the report; that would include all
7 portions of it.
8 Q Okay. Now, do all these itens that are discussed in
9 Items 1 through 37 of the approval, do they add to the cost of
10 a project?
11 A There are many itens of approval that have costs
12 associated with them
13 Q Ckay. I'Il accept that. Now, when you first
14 undertook the assignnment, did you know that there was no noney
15 lined up to pay what you claimto be the $2,070,000 fee that
16 woul d be due you for conpletion of the schematic design work?
17 A No.
18 Q When did you conme to learn that issue?
19 A | don't remenber when in the process. Mst likely in
20 the tine frame later in the year of -- nmiddle of the year of
21 2006, when they obviously weren't paying our invoicing is when
22 it becane apparent there were nonetary issues.
23 Q When did they go delinquency -- delinquent on the
24 invoicing?
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A | don't renenber the nonth off the top of ny head.

Q When did you submit your last invoicing for |ast work
done?

A | believe it was after the approval of the project at
the Gty -- at the Novenber 15th neeting. O that was a repeat
of a previous one. | don't renenber.

Q Do you consider it within your obligation to have

designed this project within the paraneters of $180, 000, 000

© 00 N o o A~ O w N

bui | d-out costs?

[EEN
o

MR. HOY: (Objection, Your Honor, asked and answered.

=
[EEN

THE COURT: Sust ai ned.

[EEN
N

MR. PERECS: (kay.

[EEN
w

THE COURT: Would you have undertaken a project |ike

[ERN
I

this had you known that the nbney wasn't there to pay you?

[EEN
a1

That's kind of a commpbn-sense question, but...

[EEN
o

THE WTNESS: |f we had known when Sam cane to us

17 that -- if he said, "W have no noney to pay you, but we want
18 you to get started,” then the answer is, no, we wouldn't have
19 started.

20 THE COURT: "And we're hoping to get the funding down
21 the road"? Did FFA ever do that?

22 THE WTNESS: No. W didn't start work not know ng
23 that the client had the ability to pay us upfront as we started

24 the work.
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THE COURT: Next question.
BY MR PERECS:
Q Who was handling the contract negotiations for the AlA
contract?
A | thought that --
THE COURT: Do you nean at Fi sher-Friedman?

MR. PERECS: Yes, at Fisher-Friedman. M apol ogies,

nmy apol ogi es.

© 00 N o o A~ O w N

THE WTNESS: Nathan Ogle and nyself and a little bit

[EEN
o

of Rodney's participation.

=
[EEN

BY MR PERECS:

[EEN
N

Q Did you generate any comruni cations or any witten --

[EEN
w

well, any witten comrunication to Hale Lane or the devel oper

[ERN
I

in connection with those comuni cations for the contract?

[EEN
a1

A | believe | -- | believe | let all of that go through

[EEN
o

Nat han.

17 Q Ckay.

18 MR. PERECS: Court's indul gence.

19 THE COURT: Take your tine.

20 BY MR PERECS:

21 Q Directing your attention to Exhibit 33, do you have
22 that book handy?

23 A It's in front. Thank you.

24 Q Are you there?
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1 A Yes.

2 Q This is the email regarding the delinquency of the

3 account ?

4 A Yes, it discusses that.

5 Q Ckay. And the delinquency of the account, the nunbers

6 referenced in this particular emnil are after you started

7 billing for a percentage of that $2,070,000 schematic design

8 fee; is that correct?

9 A You' re asking the amobunts due in here are indicating
10 the anounts due after the contract was signed?
11 Q And after you started billing for the percentages of
12 the $2,070, 000, yes.
13 A Yes.
14 Q Ckay. In fact, if we go to those billings, which is
15 Exhibit 24 -- you're welcone to look at it.
16 A Twenty-four or 25?
17 Q No, let's start with 24. Twenty-four is the billings
18 for the work that was done based upon the billing or the
19 agreenent of Exhibit 14, that is, the letter agreenent to go
20 forward on a time and hourly basis, correct?
21 A Exhi bit 24 are invoices around dash 01 which is the
22 hourly recording, yes.
23 Q kay. And then we go to Exhibit 25 and that's when
24 you started billing for the percentage of the 2,070, 000 that
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1 woul d ot herwi se be owed under the fixed-fee contract; is that

2 correct?

3 A That was -- this appears to be the first bill under

4 the terns of the agreenent of a fixed-fee percentage, yes.

5 Q Ckay. And that first bill is May 18, 20067

6 A Yes.

7 Q Is there a reason why you waited until My 18, 2006,

8 to send that first bill?

9 A Because our invoicing was done in the mddle to the
10 end of the nonth, it's not done --
11 Q Well, then why wasn't it sent out, for instance, on
12 June 15th or June 16th or June 17th, 2006, for a percentage of
13 the 2,070, 000?
14 A | can't answer why it mght not have been issued at a
15 later date. |'msure it was issued at this date relative to
16 the signing of the agreenent.
17 Q Vell, 1'"masking you, is there a reason why you didn't
18 invoice the client for the 2,070,000, okay, and then give them
19 a credit for what they paid on the hourly contract?
20 A We invoiced themfor the -- effectively, for the work
21 done to date as a credit against the total 20 percent for
22 schematic design. W would not have invoiced themthe
23 2,070,000 until we were conplete with schematic design
24 Q But none of those invoices that are marked on

Peggy Hoogs & Associates
775-327-4460
AA1522



Mark Steppan vs John lliescu, et al. Trial, Volumel Il
December 11, 2013

777
1 Exhibit 24 reflect on the invoicing that there is going to be a
2 credit against the debt owed of 2,070,000 for conpletion of the
3 schematic design, does it?
4 MR. HOY: (Objection, misstates exactly what the first
5 invoice in Exhibit 24 says.
6 MR, PERECS: No, it doesn't.
7 THE COURT: Well, Exhibit 24, the first invoice, dated
8 Novenber 22nd of 2005, it's a two-page docunent, speaks for
O itself. It says that -- and this is during the stopgap peri od
10 of time -- that the total hours times charges is $39, 190.
11 That's the invoice. AmI missing sonething?
12 MR. HOY: And then it says, "Note, billing shall be
13 credited to SD)Entitlements phase once contract is signed."
14 THE COURT: Right. Because this is during the period
15 of time when the parties were still negotiating --
16 MR. HOY: Correct.
17 THE COURT: -- the Al A contract.
18 MR. PERECS: (Okay. | don't have a problemw th that.
19 So I''ll rephrase nmy question if it's any easier.
20 THE COURT: Go ahead and rephrase the question.
21 MR. PERECS:. kay.
22 BY MR PERECS:
23 Q Are you telling this Court that that notation was sent
24 out with the invoice?
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1 A | have no idea.
2 Q Ckay. So let's go to the invoice of Decenber 20,
3 2005, being Bates No. 3306. |s there anything contained in
4 that invoice indicating that the anount of paynment of this
S invoice is credited towards the 2,070,000 that woul d ot herw se
6 be owed?
7 A Coul d you repeat the Bates nunber?
8 Q Is there anything contained in that invoice that would
9 indicate that the amount paid on this invoice would be credited
10 against the 2,070, 000?
11 A | asked if you could repeat the Bates nunber, please.
12 Q Ch, I'mso sorry. 3306.
13 A Wiich -- I'msorry, which exhibit, then?
14 THE COURT: Twenty-four.

15 BY MR PERECS:

16 Q | have a question on 3306, Bates nunber page 3306.

17 A 33067

18 Q Um hum

19 THE COURT: The Court will just take notice that there

20 is nothing that indicates that in the docunent.

21 MR. PERECS: All right.

22 THE COURT: And the second page of that invoice has a
23 note that says, "Terns: Payable 30 days fromdate of invoice,

24 unl ess ot herw se governed by contract terns. Past due invoices
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1 will carry a service charge of one-and-one-half percent per

2 annum "

3 BY MR PERECS:

4 Q Did you previously characterize your role in prior

5 deposition testinony, that your role was only to stanp

6 docunents and sign the AlA contract?

7 A | don't renenber if that is specifically what | said.

8 W' ve already | ooked at testinony today fromone of ny

9 depositions that I was, as you quoted, a supervising architect
10 overseeing the work product.
11 Q Let ne direct your attention to page 334 of your
12 deposition of March 2, 2010.
13 A Ckay.
14 Q And read to yourself line 13 to the next page, line 6,
15 and ask whether or not -- and ny question to you is whether or
16 not the question asked as to what your role was in this
17 particul ar project?
18 A Well, this portion of it is speaking to the previous
19 part of the questioning, which is talking about comunications
20 comi ng from Washoe County and whether | needed to be | ooped in
21 or not | ooped in.
22 The basics of the architect of record, in addition to
23 the supervisory role, per the requirenents, tal ks about the
24 role of that |evel of supervision, so that you're able to stanp
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1 and sign the docunents. That occurs at the time of building

permt subm ssion, that type of full oversight. Excuse ne.
Q The question starts on line 13:

"I'n distinguishing between required, sir, and what you

2

3

4

5 understood your role to be, was there anything, other than

6 putting your stanp on docunents, that was appropriate to be

7 comuni cated to you rather than sonmeone el se at Fi sher-Friedman
8 Associ ates?

9 "Answer: |I'mnot sure | can think of anything in

10 specifics, as we sit here.

11 "Question: So sitting here today, you understand --

12 your understandi ng of what was required of you with respect to

13 the Reno project was putting your stanp on docunents?

14 "Answer: And signing of the contract.
15 "Question: Anything el se?
16 "Answer: Probably, but | can't think of anything

17 specifically.
18 "Question: | appreciate that. |Is there anything that
19 you would -- you could look at, sir, that would refresh your

20 menory to answer ny question?

21 "Answer: Not that | can think of."

22 THE COURT: M. Hoy, do you have an objection?

23 MR. HOY: | have an objection and a notion to strike.
24 First of all, counsel starts reading into the tria
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record what is in the deposition record, wthout having

perm ssion to do that.

m scharacteri zed what he just read, by not putting it into the

context of the deposition exam nation.

to put

redi rect exam nati on.

BY MR PERECS:
Q
Sam Cani gl i a?
A
Q
A
t hrough Sam and Cal and the fol ks at Hal e Lane.
Q

A

Q

of March 3, 2010, opened and publi shed?

781

Second, he's taking it out of context and has

THE COURT: 1'll allow you to make the proper -- well,

into what you feel to be the appropriate context on

Go ahead, M. Pereos.

MR. PERECS: Thank you.

Did you at any tinme ever discuss the AIA contract with

| don't renenber.
Calvin Baty?

Most |ikely not, as the communi cati ons seemto be nore

Cal Bosma?
Probably, but | can't guarantee it.
Let ne direct your attention --

MR. PERECS: May | have the deposition of the w tness,

THE COURT: Any objection, M. Hoy?

MR. HOY: No objection, your Honor
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1 THE COURT: So ordered.
2 THE CLERK: The deposition of Mark Steppan, Vol une
3 111, dated Wednesday, March 3, 2010, is opened and publi shed.
4 THE COURT: So eventually we got to all four.
5 MR. PERECS: W got to all four.
6 THE WTNESS: Two depositions.
7 MR. HOY: \What | enjoyed on the prior openings,
8 though, is that when the clerk said, "It will be opened and
9 published," then she would punctuate it with the stanp at that
10 point. And you were ahead of it with the stanp this tine.
11 BY MR PERECS:
12 Q Let ne direct your attention to page 442 of your
13 deposition. | want you to read to yourself, line 9, go to the
14 end of that particular -- well, you have to go to line 6 on
15 page 443, with the question as to whether or not you previously
16 testified that you did not have any communications with Ca
17 Bosnma.
18 A | believe | said | don't renmenber, not that | didn't
19 have them
20 MR. PERECS: | have no further questions.
21 THE COURT: M. Hoy, redirect exam nation of the
22 witness.
23 MR. HOY: Thank you, Your Honor.
24 THE COURT: We've got about 15 or so minutes, so take
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1 as nmuch tine as you want. |f we have to cone back after our

2 afternoon break, we can certainly do so.

3 MR. HOY: (kay.

4 REDI RECT EXAM NATI ON

5 BY MR HOY:

6 Q M. Steppan, you were just asked a question about your
7 deposition testinmony on March 3, 2010, on pages 442 and 443.

8 And when you gave testinony about having neetings with
9 Sam Caniglia, you were asked specifically about a range of

10 dates, is that right, in your deposition?

11 A Correct.

12 Q You weren't testifying that you never tal ked to Sam
13 Caniglia, were you?

14 A No.
15 Q Did you ever neet with Sam Caniglia about the Reno
16 Wngfield Towers project?
17 A Yes.
18 Q How many ti nes?
19 A |'msure Samwas at our office nore times than | can

20 count on ny two hands.

21 Q At the initial nmeeting back in Cctober of 2005, did
22 you neet M. Caniglia at that tine?

23 A Yes.

24 Q Did you ever talk to M. Caniglia on the tel ephone?
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1 A Probably not by nyself, but on the conversations wth
2 Rodney, yes.
3 Q Ckay. And was it your understanding that M. Caniglia
4 was the main contact person between Fisher-Friedman and
5 Associ ates and the devel oper on the other hand?
6 A General | y speaki ng, yes.
7 Q And then counsel asked you a question or two from your
8 March 2nd deposition, at pages 334 and 335. And he actually
9 read into the record nore than what he asked you to review, as
10 a prelude to his question.
11 And what he read into the record had to do with your
12 only role on the project being stanping the draw ngs and
13 signing the contract. But in the context of the deposition --
14 what was the context of the deposition question that was put to
15 you in those pages?
16 A This was the March 2nd?
17 Q Yes.
18 A What page agai n?
19 Q Three three four.
20 A Thank you
21 It was in the context of the -- of questions revolving
22 around conversations that Nathan or others would have had with
23 the City of Reno or Washoe County enpl oyees, as to who woul d
24 have had those conversations and things |ike that.
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1 Q So the context of the question was not, "Tell ne
2 everything you did with respect to the project,"” it was, "Tel
3 ne everything that you did that would have to be conmunications
4 with the City of Reno"?
5 A That's how | understand the gist of the origina
6 question, yes.
7 Q And, in fact, did you do nore for the Wngfield Towers
8 project on behalf of Fisher-Friedman Associates than just stanp
9 drawi ngs and sign the contracts?
10 A Well, | signed the contracts, obviously.
11 participated, as its been stated in nmultiple places, in
12 neetings and presentations; internally oversaw work that was
13 being produced in the office; participated in discussions on
14 the project.
15 Qobvi ously there was no actual stanping or sealing of
16 docunments by ne, because that woul d have occurred at subni ssion

17 for the building pernmit at the end of the construction

18 docunents phase only.

19 Q Do you confirmyour testinmony fromthis norning that
20 you mmi ntai ned responsi bl e control and direct supervision of
21 the work performed by Fisher-Friedman Associates for the

22 Wngfield Towers project?

23 A Yes.

24 MR. HOY: No nore questions, thank you
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1 THE COURT: Any recross exam nation based on the
2 redirect?
3 MR PEREGCS: No.
4 THE COURT: Thank you, M. Steppan. You may step
5 down. If you would be so kind as to -- you can | eave the
6 binders there, but if you would return the deposition testinony
7 to the clerk.
8 THE WTNESS: W1 I do.
9 THE COURT: Thank you, sir. | appreciate that.
10 MR. HOY: My | help out the witness?
11 THE COURT: | would appreciate that. Thank you,
12 M. Hoy.
13 MR. HOY: The plaintiff rests, Your Honor.
14 THE COURT: Thank you.
15 Counsel, it's about -- oh, |'ve got about five mnutes
16 or so after 3:00. Would the parties like to take our afternoon

17 recess now?

18 It will give you an opportunity, M. Pereos, to

19 prepare for whatever evidence you may choose to present to the
20 Court. O would you like to get started now and take a break

21 in a few m nutes?

22 MR. PERECS: Wth the Court's permission, | would like
23 to get started now. You will understand why in a second.
24 THE COURT: Ckay. Then why don't we start now.
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M. Pereos, your first witness, please.

MR. PERECS: Well, I'mnot going to call a wtness
yet, but | want to nake a notion to dism ss the Conplaint.

THE COURT: Go ahead.

MR. PERECS: Based upon the fact that counsel has
rested his case, | have prepared a | egal nenorandum He has
failed to neet and prove that which is required under NRS

108.239. Here's a copy of the nenorandum for the Court.

© 00 N o o A~ O w N

NRS 108. 239 nandates -- and the Nevada Suprene Court

[EEN
o

has observed that when it comes to conpliance with the

=
[EEN

nmechanic's lien laws, there's to be strict conpliance, not

12 substantial conpliance.
13 NRS 108. 239 mandates that there nmust be a recordi ng of
14 a lis pendens. And NRS 14.010 nmandates that the recordi ng of

[EEN
a1

the lis pendens nmust be done within 30 days after the

[EEN
o

commencenent of the |lawsuit.

17 There has been no evidence introduced that there's
18 been a recording of a lis pendens.

19 And | would like to talk about the |ogical reason for
20 that. Because when a title searcher searches the record, they
21 will find a mechanic's lien. And by statute, that mechanic's
22 lien expires within six nonths.

23 And the title searcher is not going to know, or

24 anybody el se searching the record is not going to know that a
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1 lawsuit was started to foreclose that nechanic's lien, wthout
2 the recordation of a notice of |is pendens.
3 The record is void of any notice of |is pendens, nor
4 have | ever seen one in ny review of all the docunments. But
51'"mnot -- | know I'm not supposed to personally get involved,
6 and to that degree, | apologize. Mybe it's out there and
7 just didn't see it.
8 The statute, NRS 108.239, al so mandates that when you
9 file your Conplaint for foreclosure, you nust publish in the
10 newspaper, notification of the foreclosure.
11 The purpose for that, if you read the statute, is
12 clear. It's so that every other lien claimnt, or anybody el se
13 having an interest in this property, join in this lawsuit so
14 that when this Court issues a judgnent, if it were to issue a
15 judgnment of foreclosure authorizing the sale of the property,
16 it would be in a position to join and bring everybody else in

17 the proceedings. And if they had not done so, the Court can go
18 ahead and say, "Sheriff, | authorize you to sell the property
19 to satisfy a judgnent in the anount of X nunber of dollars."

20 And that property would be transferred free and clear of any
21 liens. That's in the statute.

22 And there's been absolutely no evidence introduced

23 regarding proof of a publication on that. And | repeat, the

24 cases |'ve cited, talk in terns of the Nevada Suprene Court

Peggy Hoogs & Associates
775-327-4460
AA1534



Mark Steppan vs John lliescu, et al. Trial, Volumel Il
December 11, 2013

789
1 dictating that there be strict conpliance, to be distinguished

2 fromsubstantial conpliance. And as a result, | nake a 50(a)

3 notion to dismiss. And with the Court's pernission | would

4 |ike to file the original with the Court.

5 THE COURT: Ckay. You're permtted to file the

6 original.

7 M. Hoy?

8 MR. HOY: Thank you, Your Honor.

9 At the time the original nmechanic's Iien was recorded,
10 there was no lis -- I'msorry. At the tine this action was

11 originally commenced, there was no |lis pendens recorded and

12 there was no newspaper publication, at |east not so far as |

13 can tell fromthe files that we've inherited.

14 When we did inherit the files, we did record a lis

15 pendens. And | can certainly find that online and | can nake a
16 notion to reopen the evidence to offer that. | can al so get

17 the proof of publication. As soon as we received the file, we
18 did publish pursuant to the statute.

19 But | don't think it's really necessary, because there
20 is a court case -- and | was trying to find it and | think I

21 can find it during the break for you. The United States

22 District Court for the District of Nevada has ruled on this

23 very issue, and ruled that the lis pendens is not fatal to the

24 lien forecl osure action.
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Now, of course, U S. District Court decisions are not

=

bi nding, but the -- on this Court, but | think that the |logic
of that case is instructive for this case.

THE COURT: Then what we'll do is, we will take a very
brief recess of approximately 15 mnutes now -- it's ten
m nutes after 3:00 -- and | will allow counsel to collect the
informati on that you've just described, both the United States

District Court case and any ot her docunents that you feel would

© 00 N o o A~ O w N

denonstrate proof that the |is pendens had been filed or proof

[EEN
o

of publication that would conply with the statutes, and we'l|l

=
[EEN

come back and reconvene -- it certainly is possible that at

[EEN
N

this point we won't take any further testinony today, because |

[EEN
w

woul d |li ke to have the opportunity to review the | egal

[ERN
I

menor andum t hat was prepared by M. Pereos, as well as

[EEN
a1

entertain any argunent M. Pereos may have about the

[EEN
o

possibility of reopening the plaintiff's evidence at this

17 point, or any argunent that he may have about the case |aw

18 cited by counsel for the plaintiff.

19 So Court will be in recess until approximately, let's

20 say, 3:30. That will give you about 20 mi nutes.

21 MR. PERECS: Your Honor, if | may?
22 THE COURT: Yes.
23 MR. PERECS: Directive, | have witnesses |ined up.

24 I'mto cancel then®
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THE COURT: No, |'mnot saying you should cancel them

=

yet.

MR. PERECS: Keep the w tnesses?

THE COURT: You mght want to keep themon -- keep
them avail able. My concernis, is that | don't want to make
just an off-the-cuff ruling on a very inportant issue that
you' ve raised, without the opportunity -- or, excuse ne,

wi t hout the opportunity to have oral argunent from both

© 00 N o o A~ O w N

parti es.

[EEN
o

MR. PERECS: No, | understand that. But | don't know

=
[EEN

whet her to have ny wi tnesses here ready to testify this

[EEN
N

afternoon. | have ny first witness coming in at 4:00 and it's

[EEN
w

Kar en Denni son.

[ERN
I

'l do what the Court tells ne.

[EEN
a1

THE COURT: No, | understand, M. Pereos. |

[EEN
o

appreciate that. |'mjust trying to think about not

17 inconveni encing Ms. Dennison, but | also don't want to waste
18 the remaining hour and 45 minutes, or at |east hour and a half
19 of the Court's and counsels' tine today by just telling you not
20 to do sonet hing.

21 How many w tnesses do you anticipate calling,

22 M. Pereos?

23 MR. PERECS: Today | had two |ined up, Karen Dennison

24 and M. dark. |t depends how | ate Karen Denni son goes, too.
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11 will only be 10, 15 minutes with Karen Dennison, but | don't
2 know how long cross will be. And then M. Clark was |ined up
3 and that was it for today.
4 THE COURT: And what do you have for tonorrow?
5 MR. PERECS: Tonorrow | have the renmining wtnesses
6 of -- well, Sonnia will go on the stand, Sonnia Iliescu. |
7 could put her on alnost any tinme to fill a gap on that. And
8 possibly Joe Canpbell, but | don't know yet, okay, | haven't
9 made that final decision.
10 THE COURT: Joe Canpbell, the person doing the nore
11 recent --
12 MR. PERECS: The appraisal.
13 THE COURT: -- appraisal on the property?
14 MR, PERECS: |'mproblematic on that one. | will be
15 the first to adnit to that.
16 M. Iliescu mght be taking the stand again.
17 THE COURT: (kay.
18 MR. PERECS: Ckay.
19 THE COURT: Well, why don't we do this: W'Il be in
20 recess until 3:30 -- so that's about 17 minutes -- and |'||
21 conme back and let you know what we need to do and then we can
22 take another very brief recess and |'ll give you the
23 opportunity to contact Mss Canpbell or any -- or, excuse ne,
24 M. Canpbell -- strike that.
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=

MR PERECS: Ms. Dennison or M. dark.

THE COURT: Ms. Dennison or M. Clark regarding their
testinony for today. Court is in recess.

(Recess taken.)

THE COURT: The Court has, on the break, had the
opportunity to review the | egal nmenorandumin support of
dism ssal for failure to conply with statute for foreclosure

pursuant to Nevada Rule of Civil Procedure 50, filed in Court

© 00 N o o A~ O w N

by M. Pereos.

[EEN
o

The Court al so has had the opportunity to review the

=
[EEN

case referenced by M. Hoy, that being the United -- excuse

[EEN
N

me -- West Charleston Lofts |, LLC, versus R&0O Construction

[EEN
w

Conpany, 915 F. Supp. 2nd, 1191, from January of this year.

[ERN
I

As M. Hoy states in his opposition to the defendant's

[EEN
a1

nmoti on, the issues touched on in West Charl eston versus R&O

[EEN
o

Construction are simlar, if not identical, to those issues

17 that are touched on by M. Pereos's notion.

18 Judge Pro of the Federal District Court anal ogi zes the
19 situation presented to one where the failure to provide the

20 notice contenplated in Chapter 108 doesn't provide the relief
21 requested by M. Pereos.

22 Specifically, as | read West Charl eston versus R&O

23 Construction, Judge Pro is actually saying in that holding that

24 really the lack of filing a notice of |is pendens and the |ack
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=

of filing, potentially, the publication, go to future
purchasers of the property and what are known as bona fide
purchasers, that they may have sone cl ai m down the road that
t hey purchased the property free and clear, if in fact the

I i enhol der doesn't conply with the strict requirenents of
Nevada Revi sed Statute Chapter 108, regarding the filing of
mechanic's |iens.

However, those persons who have actual notice of the

© 00 N o o A~ O w N

l[ien don't get to claim sonehow, that failure to follow

[EEN
o

strict -- the strict conpliance of the statute relieves them of

=
[EEN

any ability to claimrights that they may have.

[EEN
N

And so | would understand M. -- or, excuse ne,

[EEN
w

M. Hoy's argunent to be that while it may be true, as the case

[ERN
I

stands at this instance, that there is no evidence of a

[EEN
a1

mechanic's lien -- or, excuse nme, of a lis pendens and notice

[EEN
o

of publication, that doesn't in any way help M. -- or, excuse
17 me, Dr. Iliescu, sinply because based on a previous ruling by,
18 | believe, Judge Adans, he was on notice; and, therefore, he
19 does not get to claimthat he sonehow is free of that notice.
20 M. Hoy, do you have any additional argunment that you
21 wish to nmake?

22 MR. HOY: Yes, Your Honor. And begging the Court's
23 pardon in advance for going a little beyond what the Court has

24 done to analyze this issue so far -- and M. Pereos and | have
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1 been working on nechanic's lien cases for nore than a few

2 decades and so we both know a | ot of background that probably

3 has not cone to this Court's attention during your short

4 tenure.

5 THE COURT: True.

6 MR. HOY: But let me just set the stage this way.

7 Wien a lien claimant -- the first step that the lien

8 claimant takes is perfecting the lien, what we call perfecting
9 the lien. And to do that, you' ve got to give a pre-lien notice

10 in some circunstances, but not all circunstances; you have to
11 record a nechanic's lien. And then within a six-nonth tine

12 period you have to bring a suit to foreclose the nmechanic's

13 lien. Because as M. Pereos said, accurately, if you don't

14 bring a tinely lawsuit to foreclosure of a mechanic's lien, the

15 lien sinply evaporates.

16 THE COURT: It expires.
17 MR HOY: It expires. That's what the statute says.
18 So in land devel opnent, title conpanies are typically

19 I ooking at the public record to see if there has been a lis

20 pendens, and they also go to the courthouse to see if there's
21 any new litigation filed to forecl ose any nechanic's |liens that
22 they see of record.

23 Judge Pro was absolutely correct in his analysis and

24 say, |ook, the purpose of the |lis pendens is to warn potentia
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1 buyers of the property -- not the current property owner, but

potential buyers of the property -- that this |l and may be
encunbered by a lien and that that lien is in a foreclosure

pr oceedi ng.

2

3

4

5 Now I would like to shift over to the publication in
6 the newspaper. The purpose of the publication in the newspaper
7 is several-fold. Nunber one, it also gives notice, sone notice
8 to the world, although not as good a notice as a |lis pendens,

9 to potential buyers, but it's also there for other potenti al

10 mechanic's lien claimnts.

11 Because the procedure at |east used to be that the

12 first party who filed a suit to foreclose a mechanic's |ien had
13 to give this notice so that other lien claimants could join in
14 the action. And we had a specialized formof joinder called a
15 "Statenment of Facts Constituting Lien." That was the actual

16 nanme of the pleading.

17 And so all of the other lien claimants would join in.
18 Because, of course, if there's going to be a foreclosure, the
19 Court has to decide who has priority, how the proceeds of the
20 sale are disbursed and so forth. Because |aborers get paid

21 first and then | think -- | can't renmenber the priorities.

22 The procedure today is a little bit different. Today

23 multiple lien claimants can file nmultiple actions, and then

24 typically there is just a notion to consolidate. And, of
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1 course, these are all on a piece of property, so it's all going

to be done within a single county, anyway.
The difficulty there becones, what happens if sone

lien claimants go to federal court and sone are in state court?

2

3

4

5 Then you' ve got a procedural nightmare.

6 But the point of the publication is not to give the

7 owner notice of the lien; the point of the publicationis to

8 give other lien claimants and potential buyers notice of the

9 lien foreclosure action, not the lien itself.
10 THE COURT: So they wouldn't -- they would know. And
11 ny understanding is, if you put those parties on notice that
12 they need to take sone action, as well, that there is an issue

13 regarding this piece of property, regarding this lien -- and

14 presumably those people woul d revi ew the newspapers where the

15 publication occurs -- and, in essence, say, "Ch, | need to join
16 in" or, "I need to perfect ny interest in this property, as

17 well."

18 MR. HOY: Right. And I'mnot aware of any precedent

19 that specifically addresses the publication issue, but | would
20 argue that it's the sane analysis that Judge Pro used with

21 respect to the lis pendens.

22 THE COURT: And Judge Pro -- so the record is totally
23 clear, Judge Pro only discusses in the issues in West

24 Charl eston versus R& ) Construction, only address the lis
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1 pendens, they don't say anything about the publication.
2 MR. HOY: Correct. And the notion, Your Honor, does
3 not cite to any precedent with respect to either the lis
4 pendens or the publication issue directly. Wat it is, is a
5 collection of Nevada cases and cases from outside of our
6 jurisdiction that talk about strict conpliance with the lien
7 statute.
8 And | guess the first point is that these requirenents
9 that are discussed in the notion are not requirenents to

[EEN
o

perfect the mechanic's lien itself, they are sinply things that

=
[EEN

shoul d be done any tine you have a Court action that affects

12 real property, at least with respect to the |is pendens.
13 In fact, the nmechanic's lien statute in Chapter 108
14 refers you back to Chapter 14, and Chapter 14, of course,

[EEN
a1

requires a lis pendens in any action that affects the title to

[EEN
o

real property.

17 In my reading of the Nevada deci sions on nechanic's
18 liens over the years, it seens to ne that some of the decisions
19 are a little bit schizophrenic, in the sense that sone talk

20 about liberal construction and others tal k about strict

21 conpliance. And as practitioners in this area, we've all

22 struggled with it.

23 O course, we've got the Fondren decision, talKking

24 about the pre-lien notice. And in Fondren, even though the
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1 statute says, "you shall give this pre-lien notice," the Nevada

2 Suprene Court nevertheless said, "If there is actual notice,

3 that's good enough.” And that was the basis for Judge Adans'

4 ruling.

5 Years ago --

6 THE COURT: That's consistent with the West Charl eston
7 ruling, as well. At least | would say it is.

8 MR HOY: And there's another case that | think -- the
9 nost recent case fromthe Nevada Supreme Court, talking about

10 its attitude with respect to conpliance with the nmechanic's
11 lien statute is called Lehrer McGovern -- Lehrer is

12 L-e-h-r-e-r, McGovern, Bovis, B-o-v-i-s, against Bullock

13 Insulation. It's 124 Nev. 1102, and | don't have a Pacific
14 citation for that.

15 But starting at page 1040, the Court says -- and just
16 to set the stage, the issue in this Lehrer McGovern Bovis case
17 has to do with contractual waivers of nechanic's lien rights.
18 In other words, one party put in the contract that you're

19 waiving your lien rights, whatever they are.

20 California for many years has held you can't do that
21 because it's a constitutional right in the state constitution.
22 In Nevada there was a statutory change in 2003 or 2005, that
23 says that's against public policy, you can't ask somebody to

24 waive it.
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But here's what the Nevada Suprene Court said inits

=

decision -- and this is sone fanous litigation out of the
construction of the Venetian, Phase Ill, | believe.

"The Venetian argues that the district court erred
when it concluded that the agreenment's |ien waiver clause was
unenf or ceabl e based upon public policy considerations as
codified in NRS Chapter 108, Nevada's nechanic's |liens | aws.

"When the facts in a case are not in dispute, contract

© 00 N o o A~ O w N

interpretation is a question of law, which this court reviews

[EEN
o

de novo. A contractor has a statutory right to a nechanic's

=
[EEN

lien for the unpaid bal ance of the price agreed upon for |abor,

[EEN
N

mat eri al s, and equi prent furnished.” Quote, "'The object of

[EEN
w

the lien statutes is to secure paynent to those who perform

[ERN
I

| abor or furnish material to inprove the property of the

[EEN
a1

owner."'"

[EEN
o

And there is a footnote and | can't easily get to the
17 footnote.

18 "This Court has held on nunerous occasions," quote,
19 "'that the nmechanic's lien statutes are renedial in character

20 and shoul d be liberally construed, end quote. Footnote.

21 "Simlar to this court, the California Suprene Court
22 also liberally construes nechanic's lien |l aws, considering them
23 to be remedial in nature. Accordingly, the California court

24 has concl uded that," quote, public policy strongly supports
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1 the preservation of |aws which give the |aborer and materi al man

security for their clains, end quote. "Underlying the policy
in favor of preserving |aws that provide contractors secured

paynment for their work and materials is the notion that

2
3
4
S5 contractors are generally in a vul nerabl e position because they
6 extend large blocks of credit; invest significant tine, |abor,
7 and materials into a project; and have any nunber of workers

8 vitally depend upon them for eventual paynent. W deternine

9 that this reasoning is persuasive as it accords with Nevada's
10 policy favoring contractors' rights to secured paynent for

11 | abor, materials, and equi pnment furnished."

12 O course, Your Honor, that is not directly on point
13 with our case, but | think it is reflective of the Nevada

14 Suprene Court's attitude about the relative positions of

15 property owners and nechanic's lien clainmnts.

16 So with that Your Honor, | would submit that the

17 notion shoul d be deni ed.

18 THE COURT: M. Pereos.

19 MR, PERECS: Yes, Your Honor. | think we're

20 forgetting the fact that the ultimte end of what counsel or

21 plaintiff is seeking, M. Steppan in this case, is a judgnent
22 for foreclosure.

23 In order to issue a judgnent for foreclosure, this

24 Court needs to bring together everybody that has an interest in
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1 this particular property. And jurisdictionally, it has no way

to know whet her or not everybody has received such a notice
wi t hout the publication, because there is no evidence that

there's a publication of sumons. All right.

2

3

4

5 This is beyond the issue as to the notice of Iliescu

6 with regard to the notice of the nechanic's lien and the lis

7 pendens, this goes to the authority of the Court to issue a

8 judgnent of foreclosure elinmnating the particular liens and
9 those that have an interest in the property.

10 THE COURT: M. Pereos, M. Hoy has provided to the

11 court, and it's ny understanding provided to counsel as well, a

12 copy of a notice -- is this the notice of |is pendens,

13 M. Pereos?

14 MR. PERECS: Yes, the notice of lis pendens.

15 THE COURT: Right. So he's provided that to the

16 Court, so it does in fact exist.

17 W were able to determ ne on the break that the Court

18 does obviously have the authority to allow M. Hoy to reopen

19 his case and provide this certified copy of a docunent fromthe

20 Washoe County Recorder's office

21 Specifically in Andolino, A-n-d-o-l-i-n-o0, versus

22 State, 99 Nev. 346, at 351, the Nevada Suprene Court says that:

23 "CGenerally, the decision to reopen a case for the

24 introduction of additional evidence is within the sound
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1 discretion of the trial court. Leave to amend and reopen

2 should be freely given in order that justice may be done.

3 Where an essential elenent of a party's case can easily and

4 readily" -- "can" -- | apol ogize.

5 "Where an essential elenent of a party's case can be

6 easily and readily established by reopening the case, refusal

7 to allow the case to be reopened will nost often constitute an

8 abuse of discretion."

9 And so -- and I've onmitted all the citations to other
10 case lawin that citation that | just read, but there are cases

11 fromthe states of Idaho, U ah, New Mexico and Arizona

12 contai ned therein.

13 And so should the Court grant the request that M. Hoy
14 has made prior to the break to reopen the case and to provide
15 this docunent, which clearly exists, wouldn't it resolve the

16 issues that are presented in your |egal nmenorandum and resol ve
17 the issue that you've raised?

18 MR. PERECS: It resolves -- and the nane of the cases?
19 I'mnot disputing the authority.

20 THE COURT: It's Andolino, A-n-d-o-l-i-n-o0, versus the
21 State of Nevada, 99 Nevada 346. It's a 1983 case.

22 MR. PERECS: It resolves the issue with regard to the
23 lis pendens, as well as if the Court adopts the Charleston

24 ruling that the lis pendens woul d achi eve no end because of the
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1 constructive notice or at |east of the notice to John Iliescu

to the pending | awsuit.
It doesn't resolve the issue of the jurisdiction of

this Court to be able to issue a judgnment of foreclosure,

2
3
4
5 because as this record now exists -- and even if the Court
6 wants to reopen the record to permit anmendnents or additiona

7 evidence, the Court does not know what's out there with regard
8 to this property. You don't know. There's no record.

9 There is no record as to what interests people have in
10 connection with this property, whether they be recorded or

11 unrecorded. And for that purpose, | think --

12 THE COURT: Well, how would | ever know about

13 unrecorded interests in the property?

14 MR. PERECS: That's what the notice of the publication
15 of summons is designed to do; it's designed to put the world on
16 notice that, look, there's a lawsuit going; that you've got a
17 responsibility at least to follow the | egal publications; if

18 you have an interest in this property, you need to join in

19 these proceedi ngs, because |I'mgoing to issue or may issue a
20 judgnent for foreclosure, which would then inpact your rights
21 to this property.

22 You don't know that. You don't even know -- you don't

23 have a title report that tells you what currently exists

24 against this property. It's not in evidence.
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=

THE COURT: M. Hoy?

MR. HOY: Yes. Thank you, Your Honor

| think M. Pereos's understanding of foreclosure |aw
is incorrect. Let's take a sinpler exanple.

Suppose that there's a deed of trust that's being
judicially foreclosed. |If the Court is asked to judicially
forecl ose a deed of trust, that foreclosure is subject to any

prior liens. So that if you have an owner, a first deed of

© 00 N o o A~ O w N

trust beneficiary and a second deed of trust beneficiary, if

[EEN
o

the Court orders the foreclosure of the second deed of trust,

=
[EEN

t hat second deed of trust beneficiary then takes the property

[EEN
N

subject to the first deed of trust.

[EEN
w

And so it is with nechanic's |iens. Now, one of the

[ERN
I

big issues in nmechanic's lien litigation is called busted

[EEN
a1

priority. And here's how it happens. Sonetines the owner --

[EEN
o

and this used to happen quite often in housing tracts.

17 The owner woul d have a construction and devel opnent
18 | oan, evidenced by a deed of trust attached to the property,
19 let's say January 30th. A year later, all of the

20 subcontractors who didn't get paid say, "lI'mgoing to record a
21 nmechanic's lien," and they record their nechanic's lien, say,
22 eight nonths later, after that deed of trust is already on the
23 | and.

24 Well, the mechanic's lien lawis that the nechanic's
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lien attaches for the purpose of determning priority when the

=

first work was done on the property -- not the first work of
the particular lien claimant, the first work done by anybody on
t he property.

And so if you had a surveyor out on the |and before
t he devel opnent | oan was recorded, all of those nmechanic's
liens could theoretically be ahead of the |ender on the

devel opnent | oan.

© 00 N o o A~ O w N

So in that case, if you had a nmechanic's lien

[EEN
o

forecl osure action, you would not only name as a defendant the

=
[EEN

fee title owner, but you would al so name the beneficiary on

[EEN
N

that deed of trust, alleging, "Hey, we're not just foreclosing

[EEN
w

subject to your deed of trust, we think that we have priority

[ERN
I

over you, so that we're suing you, as well, to establish that

[EEN
a1

our foreclosure w pes out your position."

[EEN
o

And this ties back into M. Pereos's discussion about
17 giving the lis pendens and giving notice and so forth. But it
18 really goes to jurisdiction of the Court. The Court has before
19 it the fee legal title owners of the property. It's alleged in
20 the Conplaint; it's admitted in the Answer; it was admtted in
21 the trial stipulation.

22 If, theoretically, there was sonebody out there who
23 had an easenent interest, had a | oan recorded or anything of

24 that nature -- had a contract of sale or sone similar equitable

Peggy Hoogs & Associates
775-327-4460
AA1552



Mark Steppan vs John lliescu, et al. Trial, Volumel Il
December 11, 2013

807
1l interest inthe land -- and we didn't give notice by lis

pendens, we woul d foreclose the property, but we would have it
subj ect to whatever those encunbrances are.

And then in the future, they may -- there nmay be

2

3

4

S5 future litigation between the lien claimnt who has just

6 forecl osed and those people claining those other interests of

7 title. And that might not even be discovered for five or

8 ten years, until the foreclosing mechanic's lien claimant tries
9 to-- to sell the property and goes to the title conpany to try

10 and get a clear title. The title conpany says: Qops, you did

11 not -- you didn't sue XYZ Conpany that has this easenent or has
12 this deed of trust. That's all it neans.
13 So even if, hypothetically, there were |oans on this

14 property and we decided that we didn't want to sue them either
15 because we didn't think we had priority over them or because we
16 didn't know about them or whatever, we take subject to that

17 interest.

18 THE COURT: And so theoretically, any forecl osure sale
19 that occurs, whoever purchases it, takes it in the sane

20 position that M. Steppan would take it in?

21 MR. HOY: Correct. O -- or -- yes.

22 THE COURT: M. Pereos, do you have an objection at

23 this point to M. Hoy's request to reopen his case and admt

24 the notice of |lis pendens that has been provided to the Court?
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1 MR PERECS: Yes, | would state for the record I have
2 an objection, but | recognize the authority of this Court.
3 THE COURT: Thank you. Your objection is duly noted.
4 Q her than the objection of reopening the case, do you
5 have any other evidentiary objection to nmake to Docunent
6 No. 4052463, that has been provided by M. Hoy in this action?
7 MR PERECS: No. [|'massuming that if M. Hoy
8 represents that it was recorded, I'll accept his
9 representation.
10 THE COURT: And, therefore, that docunent will be
11 adnitted over objection. The Court will permit M. Hoy to

12 reopen his case for that |imnited purpose.
13 M. Hoy, that document will be admtted as the next
14 docunment in order in the trial.

[EEN
a1

MR. HOY: Your Honor, |'ve had ny office go to find

[EEN
o

the Affidavit of Publication, as well. Again, we -- when we
17 received the file, we went to Reno Gazette-Journal and we set
18 up the publication for this lawsuit. And so we'll, at sone

19 point -- hopefully this afternoon -- we'll have that affidavit
20 and we can offer that at that tinme, too, Your Honor.

21 THE COURT: And | do appreciate the fact that you are
22 attenpting to locate that. |'mvery cognizant of the fact that
23 both M. Pereos and M. Hoy are not the original counsel on

24 this case for their respective clients and, therefore,
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sonmetimes putting our hands i medi ately upon docunents is not

=

al ways the easiest thing to do.

And so, M. Hoy, | would request that you have your
of fice provide that docunent to the Court and | will give you
| eave to reopen your case for the limted purpose of providing
that affidavit to the Court to make sure that the record is, in
fact, conplete.

The defendant's notion for dismssal is denied. The

© 00 N o o A~ O w N

Court believes that there has been conpliance with the

[EEN
o

statutes. Further, the Court does agree with the argunent

=
[EEN

presented by M. Hoy and, therefore, does not believe that a

[EEN
N

notion for dismssal is appropriate at this point. And the

[EEN
w

Court does specifically rely on West Charleston Lofts | versus

[ERN
I

R&0O Constructi on Conpany and the | egal analysis contained

[EEN
a1

t her ei n.

[EEN
o

M. Pereos, do you have a witness available this

17 afternoon?

18 MR PERECS: There should be one outside. Yes, there
19 is. | do.

20 My next witness will be Karen Dennison.

21 THE COURT: Counsel, just so you know, the exhibit

22 that we just adnitted has been made Exhibit No. 23, which |
23 presune is one of the nunbers that was not used by M. Hoy when

24 he was marking his exhibits.
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1 (Exhibit No. 23 was marked for identification and
2 admitted into evidence.)
3 MR. HOY: Thank you.
4 Your Honor, | see M. Gundy is with us this
5 afternoon, and | think he's here as counsel for M. Dennison,
6 the witness. | have no objection to M. Gundy naking
7 objections to questions in this proceeding.
8 MR. PERECS: That's okay with ne.
9 THE COURT: Good afternoon, M. G undy.
10 MR. GRUNDY: CGood afternoon, Your Honor. | appreciate
11 the opportunity and if that's okay with counsel -- | don't know
12 that | will or plan to make any, but | will be happy to
13 exercise that right if | think sonebody is abusing ny client.
14 THE COURT: | have no doubt that you will, M. G undy.
15 If you would like to just come up -- rather than
16 sitting in the audience section, if you would like to just come

17 up and sit in the chair there in the back row, on ny far

18 right-hand side while Ms. Dennison testifies, at |east you'll
19 be easier of access to her in case the issue arises.

20 MR. GRUNDY: Thank you.

21 MR. PERECS: Ms. Dennison, please cone forward, raise
22 your right hand and face the court clerk.

23 11111

24 1111
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1 KAREN DENNI SON,
2 called as a witness herein, being first duly
3 sworn, was exami ned and testified as foll ows:
4 DI RECT EXAM NATI ON
5 BY MR PERECS:
6 Q Pl ease state your nane.
7 A Karen Denni son, D-e-n-n-i-s-o0-n.
8 Q The nature of your occupation or profession?
9 A I'ma | awyer.
10 Q And how | ong have you been so engaged?
11 A Since April of 1972.
12 Q Are you currently affiliated with a law firnf
13 A Yes.
14 Q The nane of the law firmto which you are currently
15 affiliated?
16 A Hol | and & Hart.
17 Q Is there a rel ationship between the law firm of Hale,

18 Lane, Peek, Dennison & Howard and Hol |l and & Hart?

19 A Yes.

20 Q What is the nature of that relationship?

21 A The two firnms conbined in md 2008.

22 Q Ckay. Were you the "Dennison" in the |aw firm of

23 Hal e, Lane, Peek, Dennison & Howard?

24 A Yes.
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Q Al right. 1In the last quarter of 2005, did you have
occasion to counsel with John Iliescu in connection with the
sale of land | ocated on Court Street?
A | had occasion to counsel John Iliescu in 2005. I'm

not sure that it was the last quarter of 2005.

Q

A

Q

with alawfirnf

A Yes.

Q And the law firmyou were then affiliated with was
what ?

A Hal e, Lane, Peek, Dennison & Howard.

Q At any time during your counseling, did you ever
advi se John Iliescu that Mark Steppan was an architect working

on the project --

A
Q
A
Q

Iliescu,

Associ ates was an architectural firmworking on the property,

on Court Street?

A

kay. Was it within the last half of 20057
That sounds right.

kay. Al right. At that tine were you affiliated

No.

-- on the project at Court Street?

No.

kay. At any tinme that you counseled with John

did you ever advise M. Iliescu that Fisher-Friedman

No.
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1 Q Did you ever conme to |l earn whether or not, okay, a
2 pre-lien notice was recorded in connection with -- in
3 connection with the work that was done by Mark Steppan on the
4 subject property?
5 A No, | was not aware of that.
6 Q Ckay. Are you familiar with the case of Fondren
7 versus K/ L Conpl ex?
8 A Yes.
9 Q Are you famliar with the pre-lien notice as it
10 existed in the -- strike that -- the statutes regarding a
11 pre-lien notice as they existed in the year 2005?
12 A Yes.
13 Q Okay. Did the Fondren versus K/L Conpl ex case predate
14 the pre-lien notice statute as it -- as it existed in 2005?
15 A | don't know.
16 MR. PERECS: Fine. No further questions.
17 THE COURT: Any cross-exam nation?
18 MR. HOY: Thank you, Your Honor.
19 CROSS- EXAM NATI ON

20 BY MR HOY:

21 Q Ms. Denni son, was there an associate at your firm
22 called Sarah d ass?

23 A I n 20057

24 Q Yes.
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1 A Yes.
2 Q Al right. Do you know whether or not Ms. Class did
3 any work for the devel opers naned Sam Caniglia, M. Bosma,
4 M. Baty and so forth?
5 Do you know whet her or not Sarah Cl ass | ooked at a
6 design contract on behalf of those devel opers?
7 A | cane to find out after this particular |awsuit was
8 filed that Sarah O ass had | ooked at a formof architectural
9 contract, which was |later, apparently, used in connection wth
10 the Court Street property.
11 Q But Ms. C ass never told you about that -- that work
12 assignment ?
13 A No.
14 Q And so Ms. O ass never told you that Mark Steppan and
15 Fisher-Friedman were negotiating with your other client for an
16 architectural design agreenent?
17 A No, she did not.
18 MR. HOY: Al right. Nothing further. Thank you.
19 THE COURT: So just so I'mclear, M. Dennison, you
20 were unaware that your -- strike that.
21 Were you unaware that your firmwas providing | egal
22 advice both to Dr. Iliescu and to the other party at the sane
23 tine?
24 THE WTNESS:. Yes. At the tinme Sarah C ass was doi ng
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1 her work, | was unaware that she was doi ng that work.
2 THE COURT: Thank you
3 Any redirect?
4 MR. PERECS: No, no redirect.
5 THE COURT: Any recross, based on ny question?
6 MR. HOY: Nothing further, your Honor
7 THE COURT: M. Gundy, | don't think anyone was
8 abused, and | appreciate your being here today.
9 MR. GRUNDY: It was a pleasant variation from what
10 1've been doing all day.
11 THE COURT: Thank you
12 And thank you, as well, M. Dennison, | appreciate
13 your time. Hopefully you didn't have to wait too |ong.
14 MR. PERECS: 1|s Don O ark outside?
15 kay. The next witness will be Sonia Iliescu
16 THE COURT: (Ckay.
17 SONNI A | LI ESCU,
18 called as a witness herein, being first duly
19 sworn, was exami ned and testified as follows:
20 DI RECT EXAM NATI ON
21 BY MR PERECS:
22 Q Pl ease state your nane.
23 A Sonnia Santee Iliescu. Sonnia is spelled with two Ns,
24 S-0-n-n-i-a; Santee, S-a-n-t-e-e; I|liescu.
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1 Q Ms. Iliescu, were you present at the hearing before
2 the Reno Pl anni ng Conmi ssi on?
3 A Yes, | was present at the Planning Conmm ssion neeting.
4 Q Who did the presentation at the Planning Comr ssion
5 neeting?
6 A ['msorry, what?
7 Q Wio did the presentation for this project at the
8 Pl anni ng Conmi ssi on hearing?
9 A To the best of ny recollection, it was an attorney
10 that was representing the project.
11 Q Ckay. Was that Gary Duhon?
12 | believe -- yes, | believe so.
13 Q Ckay. Were you present at the presentation of the
14 Reno City Council hearing --
15 A Yes.
16 Q -- for the approval of this project?
17 A Yes, that's correct.
18 Q And who did the presentation at that hearing?
19 A | believe that it was the sane person --
20 Q Gary Duhon?
21 A -- but I'"'mnot absolutely certain.
22 Q Were you present at the presentation of this project
23 at the Arlington Towers Homeowners Associ ation nmeeting --
24 A Yes, | was.
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1 Q -- or homeowners neeting?

2 A Yes, | was at that neeting.

3 Q kay. And who was doing the presentation on behal f of

4 the devel oper of this project?

5 A "' m not absolutely certain on that one. | do believe

6 that M. Snelgrove was present at that. Wether he was doing

7 the presentation, | don't know. | think there was another

8 party present, but | don't recall who that was.

9 And the presentation was very inconplete, in the sense
10 that there appeared at the beginning of the neeting to be sone
11 kind of a malfunction or something that was out of array as far
12 as their presentation went.

13 They apol ogi zed for not being able to give the

14 presentation as they normally gave it, and just had, basically,
15 a question and answer of the people who were present, a group
16 of residents at the Arlington Tower.

17 Q Did this mal function that you referenced inpact the
18 ability to present a PowerPoi nt progranf

19 A There was no Power Poi nt program present ed.

20 Q Was there any presentation of a video fly-through?
21 A Absol utely none. | was disappointed, if | mght say
22 so, because | had not seen anything regarding that project.
23 was curious about it, and nothing was available to see.

24 Q Ckay. Do you recall signing the owner's affidavits
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1 that were part of the application for the tentative map?
2 A | have seen those with ny signature on them Do |
3 renmenber signing them specifically?
4 Q Yes.
5 A I don't, but that's just because --
6 Q That is your signature?
7 A -- it was a long tinme ago.
8 Q Ckay.
9 A Yes.
10 Q That's fine.
11 MR. PERECS: |'ve got nothing further.
12 THE COURT: Any cross-exam nation?
13 MR. HOY: Very brief, Your Honor.
14 CROSS- EXAM NATI ON
15 BY MR HOY:
16 Q Ms. Iliescu, when you were at the Planning
17 Conmission, did you see a PowerPoint at that tinme?
18 A At the Pl anning Conm ssion neeting there were a | arge
19 nunber of people at that nmeeting, M. Hoy. There were several
20 issues going on at that neeting; | don't recall what they were,
21 but the chanber of the City Hall was packed.
22 W were fortunate when we got there -- because it was
23 very full by the time we got there -- to even find a place to
24 sit. And it was not possible to see everything that was
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1 presented.
2 Q Al right.
3 A W sat rather far back in the council chanber.
4 Q And in that council chanber there is a projection
5 systemso that what's on the video is projected high above the
6 main; is that right?
7 A | assune so.
8 Q And then there's other TV nonitors around the
9 chanbers?
10 A | couldn't say.
11 Q Ckay. And there's TV nonitors out in the hallway
12 outside of the council chanmbers?
13 A I'1'l take your word for that.
14 Q Vell, |I'masking you what your recollection is.
15 A | don't recall the TV screens, but there was sone kind
16 of a screen in front of the chanber to show the presentation.
17 Q Ckay. Was the City Council neeting on this project as
18 packed as the Pl anni ng Conmi ssi on neeting?
19 A There were quite a few people there; | don't recall.
20 Q Di d anybody stand up and tal k about the design of the
21 project?
22 A | assune there was; it was a very long tine ago.
23 Q Okay. You just don't renenber anybody standing up --
24 A | don't.
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1 Q -- to talk about the project?
2 A I do recall that there were people tal king about it,
3 of course.
4 Q Okay. Who do you recall tal king about the project?
5 A O her than M. Duhon, | don't recall.
6 Q So you don't renenber today, who stood up and
7 presented the project, other than Gary Duhon, right?
8 A To the best of ny recollection.
9 Q But you can't testify that Rodney Friedman didn't get
10 up and tal k about the project?
11 A Could I say that? No.
12 Q Al right.
13 A | could not because | don't recall.
14 Q And you can't renenber whether or not Mark Steppan
15 stood up and tal ked about the project, can you?
16 A No, |I could not. | don't ever recall seeing
17 M. Steppan. | don't recall ever seeing M. Steppan until the
18 day that we were attending his deposition on this case. That
19 was the first time | recall ever neeting him That's correct,
20 right? Yes.
21 Q And you can't say under oath that you didn't see
22 Nathan gl e at the County Conmi ssion?
23 A I would not know who M. Ogle was. If you had a
24 picture of him | would not know who he was.
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1 Q Al right. And you cannot testify that you never saw

2 a slide up on the video projection systemthat said that

3 Mark B. Steppan was the project architect?

4 A No, of course not. | could not say that because --

5 when you are in a crowded situation or a social situation, |ike

6 the chanbers are, there's a lot -- there's activity going on.

7 Unl ess you were focused on that, you probably woul d not notice

8 it.

9 Q Al right. Let's go back to the ATHOA -- |I'm sorry,
10 the Arlington Towers Homeowners Associ ation meeting that you
11 attended.

12 A Al right.

13 Q And you said that there was no Power Point or video
14 fly-through at that neeting --

15 A That's correct.

16 Q -- as far as you renenber?

17 A That's correct.

18 Q And that's because there was di scussi on about a

19 nal function?

20 A That was ny understanding. | heard M. Snel grove say
21 that it was because of the lighting. The roomis on the south
22 side of the building and it's all w ndows, so that was his

23 expl anation for that.

24 My understanding at the tinme was there was j ust
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sonmet hing going on that they were di sturbed about and they
couldn't get the program going.

Q So were there sonme pictures on paper?

A There were none -- no. There was nothing that they
had that | saw that was of any exposure as to the nature of the
proj ect .

Q Al right. And besides M. Snel grove, who spoke at

t hat meeting?

© 00 N o o A~ O w N

A | don't recall that. | wish | could, but he -- | was

[EEN
o

famliar with himfroma prior experience that we had had with

=
[EEN

M. Snelgrove, so | did know who he was. There was -- | do

[EEN
N

bel i eve there was sonmeone el se there, but | could not say who

[EEN
w

t hat was.

[ERN
I

Q So you can't testify that Nathan Ogl e was not present

[EEN
a1

at that neeting?

[EEN
o

A No, | could not testify to that.

17 Q And did you attend a neeting of the -- | think it's
18 called the Downtown |nprovenment District or Association?

19 A No, | have never been to one of those neetings.

20 Q QO her than the Reno City Council neeting, the Reno

21 Pl anni ng Conmi ssion neeting and the Arlington Towers Honmeowners
22 Association neeting, did you ever attend any ot her neetings,

23 public in nature, to talk about the Wngfield Towers project?

24 A I was never at another public neeting.
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1 Q Okay. Now, were you in the courtroom when

M. Snel grove gave his testinony to the Court?
A | was.

Q And you heard M. Snelgrove testify to the effect that

2
3
4
5 on at |east one occasion, you had gone to his office to sign
6 your owner's affidavit?

7 A | heard himsay -- nmake that statenment. | do not

8 recall that.

9

Q Al right. So you just have no recollection of the

10 circunstances of signing your owner affidavit?

11 A That's correct, | do not.

12 MR. HOY: No nore questions. Thank you.

13 THE COURT: | actually have a question based on your
14 testinony, Ms. |liescu.

15 Did you hear earlier there were -- ny recollection,

16 two different people including possibly your husband, who

17 testified that after the Gty Council neeting, everybody went
18 over to the Taproom M. Friedman was present there. | don't
19 recall if M. Steppan was there or not, | would have to refer
20 to ny notes.

21 But that was when M. Friednan said that he net your
22 husband. Were you there at that neeting or at that gathering?
23 THE W TNESS: Thank you for bringing that up, Your

24 Honor. That event was characterized as -- by M. Friednman as,
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if I recall this correctly, a cocktail party hosted by
Dr. Iliescu and nysel f.

That was a total m scharacterization of that. After
the neeting was over, where they had the fly-through and al
that at the Planning Comm ssion, the people all left the
chanmber and were tal king and mingling around outside. And it
was suggested by soneone that it would be nice to get together

sonewhere social ly.

© 00 N o o A~ O w N

There was no preplanning of that event. And it was

[EEN
o

suggest ed, because the Tap House was close, it was on the

=
[EEN

river, an environnent that we were aware of and famliar wth,

[EEN
N

that it would be a good |ocation to gather and have, you know,

[EEN
w

a soci al exchange.

[ERN
I

THE COURT: Right, a celebration of some sort.

[EEN
a1

THE W TNESS: Yes, exactly. That would characterize

[EEN
o

it. So we did go over there.

17 The people that went, | don't know, | would say there
18 may have been in the nature of around 10 or 12 people that

19 wal ked over there together, to the best of ny recollection

20 The people that | knew, per se, by nane at that

21 gathering were ny husband, Sam Caniglia, Richard Johnson.

22 M. Snelgrove was there. | believe that M. Duhon was there,
23 as well. I'mnot certain. Those were the only people | knew

24 personally to be there.
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1 And the other people -- quite honestly, after that
2 neeting there were a nunber of introductions to a nunber of
3 people that -- it was quite overwhel ming. The whole thing was
4 rather overwhel nming.
5 THE COURT: You did see M. Friedman testify yesterday
6 and the day before; is that true?
7 THE WTNESS: Yes, | did.
8 THE COURT: You were here for his testinony?
9 THE WTNESS: Yes, | was.
10 THE COURT: And you do you renenber him being there,
11 being introduced to M. Friedman during that -- I'Ill just call
12 it a celebration?
13 THE WTNESS: | don't recall that. | don't recall
14 that. Do | state that he could have been there? He could have
15 been there, but | do not recall that.
16 THE COURT: You just don't have an independent
17 recollection, as you sit here?
18 THE WTNESS: No, no, | do not.
19 THE COURT: Ckay. Thank you. Any additional
20 questions, M. Pereos, based on nmy questions or --
21 MR. PERECS: No additional questions, Your Honor.
22 THE COURT: And, M. Hoy?
23 MR, HOY: No, Your Honor.
24 THE COURT: kay. Thank you very much, M. |liescu.
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1 Thank you for testifying.
2 THE W TNESS: You're wel cone.
3 THE COURT: Do you have an additional witness to call,
4 M. Pereos?
5 MR. PERECS: VYes. | think M. Hoy has found a
6 document that he would like to address.
7 MR. HOY: No, | was -- Your Honor, | -- | was just
8 showing M. Pereos that |'ve got the confornmed copy of the lis
9 pendens fromthe Washoe County Recorder, in case he had any
10 issues. But | think the Court has already adnmitted --
11 MR, PEREOS: Okay.
12 MR. HOY: -- the copy that we got off the Internet.
13 THE COURT: | did admit Exhibit 23, though. What we
14 could do, M. Hoy, is, if you could provide that to the Court,
15 we can -- Ms. Cerk, can we suppl enent Exhibit 23 by including
16 both? So there will be both the copy that was originally

17 provided by M. Hoy and now that we have the certified copy,
18 that will be nmade a part of Exhibit No. 23, as well.

19 THE CLERK: Yes, Your Honor.

20 THE COURT: And it will be admitted over the sane
21 objection that you had originally, M. Pereos.

22 Now t hat we' ve resol ved, possibly, M. Hoy's

23 nmechanical problem do you have a witness to call?

24 MR PERECS: Yeah. | can call M. John Iliescu back
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1 to the stand.
2 THE COURT: Okay. Dr. Iliescu, if you will retake it
3 stand, | will just remind you that you are still under oath.
4 THE WTNESS: |If | can get up.
5 JOHN | LI ESCU, M D.,
6 called as a witness herein, having been previously
7 duly sworn, was exam ned and testified as foll ows:
8 DI RECT EXAM NATI ON
9 BY MR PERECS:
10 Q M. Iliescu, did you have contact with anyone el se at
11 the Hale Lane firm other than Karen Denni son?
12 A Did I have contact with anyone el se?
13 Q Yes, yes.
14 A | had contact with Karen Dennison. Well, first | had

15 contact for five minutes with Steve Peek; never saw hi m agai n.

16 Q Ckay.

17 A And Karen Denni son and Craig Howard and Jerry Snyder.
18 Q Al'l right. 1In connection --
19 MR. HOY: Pardon ne, counsel. | think just to make

20 the record clear, the first name you gave is Steve Peek?
21 THE WTNESS: That's ny understandi ng, yes.

22 MR. HOY: (kay.

23 BY MR PERECS:

24 Q In connection with M. Howard, Craig Howard, how did
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you cone about to have interaction with hinf

A Craig Howard, | first met Craig Howard at -- during
the tinme | nmet Karen Dennison. | don't renenber whether it was
the first neeting or second neeting. | had about three
nmeetings with her to wite up Addendum No. 3. He did cone in
and Karen introduced him-- it may have been that first
nmeeting, now that | think about it -- and just -- it was just a

soci al thing, nothing nore than that.

© 00 N o o A~ O w N

And then when | received ny -- ny lien, which as |

[EEN
o

menti oned before cane as quite a surprise, | went to call Karen

=
[EEN

Denni son and she was not avail abl e.

[EEN
N

And | went to see Craig Howard and pointed out to

[EEN
w

him-- | had to explain what it was all about. And | didn't

[ERN
I

recogni ze the name of the person, anyway. | asked hi m about

[EEN
a1

t hat .

[EEN
o

He said: "Well, it's conmmon and they're very sinple.

17 Did you get a pre-lien notice?"

18 | said, "I did not."
19 He said, "Well, don't worry about it."
20 And he was upset because, this is the reason | went

21 there. So | couldn't put it all together.

22 ['msorry. Did | answer your question?
23 Q Yes. Was M. Howard upset or were you upset?
24 A | was upset. M. Howard just kind of asked ne if |
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got a pre-lien notice. | asked himif he knew who was |iening

=

me. He never commented on that. And I left it with them
I notified Dick Johnson after that. | think he may
have -- they had already got the lien.
Q At that tinme when you had that second neeting with
M. Howard did you -- did he ever indicate to you that the firm
was representing the developer in its negotiations with

M. Steppan?

© 00 N o o A~ O w N

A At no tinme -- | want it very clear for the record --

[EEN
o

did | ever know from Karen Dennison, Craig Howard or Jerry

=
[EEN

Snyder that the firmwas representing an architect.

[EEN
N

| learned -- | had an opportunity on Decenber 14th to

[EEN
w

talk to -- Karen Dennison cane to ne and she said it would be

[ERN
I

well if you gave us a release for nutual -- let us handle both

[EEN
a1

parties. The other party is very benign. They're a bunch of

[EEN
o

devel opers. No nanmes. It would be well if we coordinated and
17 worked toget her.

18 Wel and Carrison -- Karen Dennison at that time, and |
19 talked it over with nmy wife, which we always do, and we agreed,
20 if we believe in her and why not? W were not sophisticated
21 enough to know the difference.

22 We subsequently | earned, nuch to ny distress, after
23 attending a nunber of deposition neetings, that Karen Dennison

24 did not tell nme -- did not tell nme all of the facts and neither
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1 did any of the other nmenbers of their firm
2 And if M. -- if M. Pereos would like to go into
3 that, ny statements could be docunented by their depositions.
4 | spent nmany years and lots of noney and | have been tangl ed
5 and fooled around with. And if | may go on --
6 THE COURT: Well, hold on. Wy don't we not go on at
7 this point, Doctor.
8 THE WTNESS: kay. Thank you, Your Honor.
9 THE COURT: | want nme Pereos to ask you the next
10 questi on.
11 THE W TNESS: (Ckay.
12 BY MR PERECS:
13 Q You' ve referenced a letter. Has that been
14 characterized in the past as "the conflict letter"?
15 A Yes.
16 Q Ckay. And that was a letter issued by Hale, Lane,

17 Peek, Denni son & Howard?

18 A It was a letter, I'msorry, that canme -- that Karen
19 Denni son brought to us to sign. |s that your question?

20 Q Yes.

21 A Yes.

22 Q Ckay. And did you have a conversation with Karen
23 Denni son about signing that letter?

24 A | did.
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Q kay. Now, in that regard, do you recall, as I'm
| ooking -- I'"'mlooking for the letter, but do you recall as to
the reason they were asking you to sign the conflict letter?

A For the reason | just stated. She said that it would
be well if we -- that they -- there were devel opers on the
ot her side and they were trying to develop this project and
they had conme -- the devel opers had cone to her to ask if -- if

they could -- she could -- if Hale Lane could represent them

© 00 N o o A~ O w N

And she thought it was in ny best interests to do so, and |

[EEN
o

agreed to do it.

=
[EEN

THE COURT: Dr. Iliescu --

[EEN
N

THE W TNESS: Yes, sir.

[EEN
w

THE COURT: -- a nonent ago you said that Hal e Lane

[ERN
I

was representing both you and the devel oper or the architect.

[EEN
a1

Can you tell ne -- what was your understanding? Wre they --

[EEN
o

were they representing the devel oper, BSC, or the architect,
17 M. Steppan and Fi sher-Friedman Associates? Do you recall?

18 THE WTNESS: |'msorry | confused you, Your Honor.
19 THE COURT: |'mnot confused, | just want to know what
20 your thoughts are.

21 THE WTNESS: Ckay. Well, it's -- I've got alittle
22 anxiety about this and about what happened, that | would |ike
23 to reveal to this Court, with subsequent know edge.

24 In that time frane, Karen Denni son cane to ne and
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1 asked ne if | would be willing to allow themto represent the
2 devel opers. | never, never knew about the architect.
3 THE COURT: Ckay.
4 THE WTNESS: | never knew about any of the
5 devel opers, other than Sam | had no contact, never nmet them
6 any of them And their deposition will verify that, sir.
7 THE COURT: Just so we clarify, then, your contention
8 is -- and the record is what it is -- - that Hale Lane
9 represented both you and they represented BSC. And then BSCis

10 involved in the contract which is Exhibit No. 6, with

11 m. Steppan, and then he's working for Fisher-Friedman and

12 Associ at es.

13 So Hal e Lane is representing BSC and you; that's what
14 you're saying? That's the conflict, right?

15 THE WTNESS: |'m saying that Hal e Lane, they cane to
16 me and Hale Lane -- | knew they were representing ne, now, and
17 the devel opers.

18 THE COURT: Right.

19 THE W TNESS: | subsequently |earned, not through

20 their information or Karen Dennison's information or anyone
21 else, that they also represented the architect.

22 In Craig Howard's deposition, he clearly states that
23 on Decenber the 14th -- which is the date | signed this or the

24 tine that docunment was drawn -- that they had a nmeeting in
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1 their the office and Craig Howard and Sarah C ass and what not,

wi th Karen Denni son, discussed the problem of a possible
conflict of interest with the devel oper and ne.

The question then canme up, "Well, what about the

2

3

4

5 conflict of interest with the architect?"

6 That's in their deposition, black and white.

7 THE COURT: So is it your contention -- and we'll --
8 1'Il nove on in a nonent fromthis. But is it your contention
9 that Hale Lane was representing, in this process, at the same
10 tinme, you and M. Steppan, the architect, and BSC? All three
11 parties are being represented at the sane tinme by Hal e Lane?
12 THE WTNESS: By Hale Lane. And | didn't know of any
13 of that, Your Honor.

14 THE COURT: Ckay. Thank you.

15 Next questi on.

16 BY MR PERECS:

17 Q Are you confident that Hale Lane was representing the
18 architect, as well, or representing the devel oper in the

19 negotiations with the architect?

20 A Am | confident that Hal e Lane was representing --

21 Q Was representing the architect or the developer inits
22 negotiations with the architect?

23 A Hal e Lane, from-- |'ve read all these depositions.

24 Hal e Lane represent -- took on the architect first. They cane,
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1 the architect -- Sam Caniglia cane to Hale Lane and said, "W

want to you finish this contract.” So they started work with
hi m sometine in Septenber, fromwhat |'ve |earned.

They then -- some -- then they -- they were al so now

2
3
4
5 working, of course, with the devel opers, because the devel opers
6 asked Hale Lane to get involved with the architect and hel p

7 negotiate that contract.

8 The question then cane up, in Decenber 14th: Well

9 look, this is going to be a conflict of interest. W now know
10 that Karen Dennison is representing Iliescu and we are now

11 representing the devel opers. He doesn't know about that. And,
12 of course, he doesn't know we were representing the architect.
13 So the question cane up -- and it's very clear in

14 Craig Howard's deposition, they had a discussion in the

15 presence of Karen Dennison. And Karen Dennison and Sarah O ass
16 and Craig Howard addressed the issue of working with the

17 architect.

18 But the letter and the information | got was when

19 Karen Dennison. They wanted to represent the devel oper and

20 would I mind or -- she didn't tell me anything about the

21 architect. In fact, she didn't tell nme that the devel opers had
22 been represented already a nunber of times by Hal e Lane.

23 THE COURT: M. Hoy, do you have an objection or are

24 you stretching again?
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

MR. HOY: May | offer a fact stipulation at this

THE COURT: Wbuld you like to discuss it first with

M. Pereos, if it's a stipulation?

MR. HOY: Yes, with the Court's perm ssion.

THE COURT: Go ahead.

(Di scussion held off the record between counsel.)

MR. HOY: Thank you, Your Honor.

THE COURT: After discussing it with M. Pereos,

there no stipulation to be offered at this point?

BY MR PERECS:

Q

Let ne show you what has been narked --
THE COURT: Hold on, M. Pereos.

Is that accurate, M. Hoy?

MR HOY: That's accurate, Your Honor.
THE COURT: Thank you.

Next question, M. Pereos.

BY MR PERECS:

Q

is

Let ne show you what has been narked as Exhibit 8.

Wiy don't you open it to 8.

Is that the conflict letter that we were just

discussing a little earlier?

A

Excuse me a minute. |'m having...

That's correct, M. Pereos.

835
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1 Q kay. Al right. Now, what | would Iike you to do is
2 go to Exhibit 2.
3 A Where is that?
4 Q Two, right there, the book in front of you, No. 2.
5 A Nunber two. Pardon ne.
6 Q Exhibit 2 is the Arended Notice and Claimof Lien. Do
7 you see that?
8 A Anended Notice and Claimof Lien. Yes, | see that.
9 Q Okay. You received a copy of that document?
10 A Yes, | did.
11 Q Ckay. Before receipt of that docunent, were you --
12 did you also receive a pre-lien notice?
13 A | thought this is a pre-lien notice, Anended Notice
14 and daimof Lienis a pre-lien notice. | received a lien
15 notice before this.
16 Q Ckay. Well, let's -- you received the lien notice of
17 Exhibit 1, did you not?
18 A And right after the Planning Conm ssion neeting, yes.
19 Q Ckay. Then you got another Anended Notice of Lien,
20 that is, No. 2?
21 A A pre-lien, yes.
22 Q All right. D d you get a pre-lien, also?
23 A Now, | got a pre-lien notice. The first one | ever
24 saw was, now, after the lien notice.
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1 Q kay. Al right. That's what |I'mgetting at.
2 A I"'msorry, | apol ogi ze.
3 Q That's fine. And was that pre-lien notice before you
4 got the amended notice of lien, do you renenber?
5 A This -- | got a lien notice right after the Planning
6 Conmi ssion neeting. Sone -- some nonths later -- | don't know
7 what the date is here -- these couple nonths -- and they' |l be
8 dated here -- | got this pre-lien notice.
9 Q Al right.
10 A And then sonme nonths after that | got another lien
11 noti ce.
12 Q Did you take the pre-lien notice to Hale Lane?
13 A Yes, | did.
14 Q Let me direct your attention to the second extension
15 before the Reno City Council. The second extension. Okay?
16 No, not an exhibit.
17 A Ckay.
18 Q Just go to the second extension, where --
19 A Yes. | --
20 Q -- the extension has been sought for the project.
21 A Ckay. Yes.
22 Q Ckay. Now, prior to that tine had you seen a
23 comunication from M. Caniglia to Dick Johnson identifying
24 what debts were owed agai nst the property?
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1 A Yes, | did. And you have a copy of that.
2 Q Ckay. Al right. That's fine.
3 Now, okay, in connection with Dick Johnson's renarks
4 as to the debts that were owed against the property being paid,
5 do you know whether or not he referred to those debts?
6 A He did. He was -- as | said, he -- he conmunicated
7 frequently with Sam In this letter Samsays, "l note you're
8 upset with nme, Dick."
9 And Di ck expl ained to himwhy he was upset with him
10 because a nunber of people had not been paid and it cane to
11 al nost the sum of $90, 000; 60,000 by one person and another --
12 by people that never pre-liened us or anything.
13 MR. HOY: Excuse ne, counsel.
14 THE WTNESS: |'msorry. If I --
15 MR. PERECS: It's not in evidence.
16 MR. HOY: Are we talking about -- you're telling us

17 what you renenber froma letter that's not in evidence?

18 MR, PERECS: That's correct.

19 THE WTNESS: Well, | have the letters here. If you
20 don't want to put it into evidence, fine, but it's here.

21 MR. HOY: Well, | guess | missed ny opportunity. Go
22 ahead and ask the next questi on.

23 THE COURT: Were you going to object on hearsay

24 grounds to the previous testinony?
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1 MR HOY: Yes.
2 THE COURT: 1'Ill sustain the objection. And |
3 understand it wasn't contenporaneous with the evidence, but
4 it's within one or two questions and M. Hoy did begin to stand
5 up.
6 I was al so under the inpression it m ght have been a
7 letter that was in evidence or was going to be referred to at
8 sone point. But if the evidence -- or, excuse nme -- if the
O letter is not part of the evidence that has been anticipated to
10 be admitted in this trial, then it would be hearsay.
11 MR. PERECS: Your Honor, it's not even part of the
12 record, | can tell you right now.
13 THE COURT: | appreciate the candor, M. Pereos.
14 MR, PERECS: It hasn't produced with a Bates nunber.
15 THE COURT: Dr. Iliescu, you can't testify to letters
16 or conversations that occurred outside of the courtroom that

17 is hearsay. And so you cannot testify to a letter that may
18 have gone back and forth between M. Johnson and M. Caniglia,
19 even if you believe you' ve seen that letter or it exists,

20 because it's hearsay.

21 So we'll just nove on.

22 THE WTNESS: | testified to it earlier, inny first
23 testinony, Your Honor, so | --

24 THE COURT: Ckay.
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1 THE WTNESS: And | apol ogize, I'mnot aware of that

2 | aw.

3 THE COURT: That's okay. Nobody objected at that

4 point, so your previous testimony will stand. But at this

5 point, 1'll sustain the objection to the nost recent comments

6 by Dr. Iliescu.

7 Go ahead.

8 BY MR PERECS:

9 Q Let ne direct your attention to Exhibit 73. |[|'ve got
10 to give that to you. No, it's not in that book; it's not in
11 that book.

12 A Ckay.
13 THE COURT: And we're getting pretty close to the end
14 of the day here, M. Pereos, just so you know.

[EEN
a1

MR. PERECS: (kay.

[EEN
o

THE COURT: If there's a topic of conversation that is
17 going to be brief, then | woul d suggest we keep going, but if
18 not, we can conme back and start here tonorrow.

19 MR. PERECS: W can start tonorrow, yeah. | can ask
20 M. lliescu a question and then I'mnot sure how | ong the

21 answer is going to be.

22 THE COURT: | think that that is an accurate
23 assessnent of Dr. Iliescu's testinmony in the past.
24 If it's a brief question that doesn't open the door to
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1 further questioning, then | would suggest nowis the tine.
2 MR. PERECS: kay, then. Ckay.
3 BY MR PERECS:
4 Q Exhibit 73, that's Addendum No. 57?
5 A That's correct.
6 Q How did that cone about to be executed?
7 A Addendum No. 5, M. Caniglia wanted an extension to
8 continue the project. He had been delinquent for sonme tine
9 and -- and this document cane about as -- as regards to it.
10 That was the one, Your Honor, with the water rights
11 and a nunber of statenments nade as to regarding the status of
12 the situation. And of inportance here is paragraph -- is
13 No. 7, but I'lIl let M. Pereos address that.
14 Q Ckay.
15 THE COURT: So the answer to the question is, it cane
16 about because M. Caniglia approached you about anot her

17 extension on the project; is that correct?

18 THE WTNESS: That's correct. By way of Dick Johnson.
19 THE COURT: Right.

20 Do you have a followup question to that, M. Pereos?
21 MR. PERECS: No, but | have another question. | don't

22 know if the court wants to take a recess, but | do have anot her
23 question, if | may.

24 THE COURT: 1'll give you one nore.
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1 MR. PERECS: (Okay. Hold on. Court's indul gence.
2 BY MR PERECS:
3 Q Let ne direct your attention to Exhibit No. 74.
4 A And nothing else in this one, in this Exhibit No. 57
5 Q [''msorry?
6 A In Exhibit No. 5, you didn't want to ask ne any ot her
7 questions about it?
8 Q Ch, on -- do you nean Addendum No. 57?
9 A Yeah.
10 Q That's what | asked you, how it cane about to be

11 executed. Was there anything else in connection with Addendum

12 No. 5 that pertained to the clains of Steppan?

13 A Yes, there was.

14 Q And what were they?

15 A The three people that were involved here was whet her
16 the architect had told me and ny wi fe about the -- | nean,

17 whether the -- when we knew about the architect.
18 The architects said -- he said we didn't -- he never
19 notified us. | addressed the attorneys. They didn't tell ne.

20 They deceived ne.

21 Now we conme to M. Caniglia. M. Caniglia wites
22 No. 7, "Buyer warrants" -- that's him-- "and acknow edges the
23 following: Dr. Iliescu had no participation with regards to

24 the architect or any of the buyers, other contractors hired for
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1 this project"” -- "or other contractors hired for this project.
2 Dr. Iliescu was not aware" -- "nmade aware of any details
3 involving the hiring of architects or" -- "or nade the decision
4 to hire architects. M. Baty instructed the general nanager to
5 sign the contract with the general manager" -- "which the
6 general manager did. Dr. Iliescu's first neeting of the
7 architectural firmwas at the Pl anning Conmi ssion neeting."
8 THE COURT: And with that, court will be in recess
9 until 8:30 in the norning.
10 MR. PERECS: Thank you, Your Honor.
11 ( Proceedi ngs concl uded.)
12
13
14
15
16
17
18
19
20
21
22
23
24
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- 000-
RENO, NEVADA, THURSDAY, DECEMBER 12, 2013, 8:34 A M
- 000-

THE COURT: We're back on the record in Steppan versus
Iliescu, CVO7-00341. The parties are all present.

When we broke last night for the evening, Dr. Iliescu
was on the stand and M. Pereos, | believe, was doing direct
exam nati on

So, Doctor, if you would pl ease resune the stand.

Good norning, Dr. Iliescu. | will remnd you, though
| am sure you renenber, that you are still under oath

M. Pereos, you may continue your direct exam nation
of your client.

MR. PERECS: Thank you.

DI RECT EXAM NATI ON ( RESUMED)
BY MR PERECS:

Q M. Iliescu, | want to clear up sonme confusion from
your testinony of yesterday. Do you recall yesterday
testifying that you thought that the Hal e Lane firm was
representing the architect?

A It was a m sstatement on ny part, yes.

Q Okay. Wiere did the confusion cone fron? How were --
why were you confused?

A "' mnot confused today; | was confused yesterday in ny
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haste to present the facts that |I've known for sone tine.
Q Okay. And those facts being, what?
A That having sat in in all the depositions, that Sam
went to the architect to engage them Subsequently, the
devel oper, Sam and the devel opers -- excuse nme -- Samwent to
the architect, engaged the architect. He did engage them
They, in turn, of course, did sone further work on the

Al A contract.

Q Well, let's focus on the attorneys, Hale Lane --
A kay.

Q -- and Crai g Howard.

A Well, | think of those as one unit, Craig Howard,

Karen Denni son, Jerry Snyder, Steve Peek. Those were the four
peopl e that | know of in the firmor have net.
Did | answer your question?

Q Ckay. That's fine. But was there sonething that cane
about, in your know edge, as to Craig Howard's invol venent ?

A | subsequently learned, as | nentioned, to ny
di sappoi nt nent that -- when Karen Denni son cane to ne
Decenber 14th, or about that tine frame, asking us for a -- if
we woul d consider taking in -- or allow ng the devel opers to --
for themto represent the developers and that it was sonething
in our best interests, she didn't reveal to us that they had

been prior clients or -- nothing, in fact; just that this was
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to our benefit, Sonnia's and |

And we had spent sonme tine with Karen, at |east two --
two sessions with her. And so we agreed. She didn't tell us
we had to get other counsel or anything. And we didn't ask, we
just believed in her.

We subsequently | earned that she wasn't being very
honest with us. In the depositions it clearly states that at
sonetinme in that time franme, Craig Howard, along with Sarah
Class -- who was doing the work with -- for their firmwth the
Al -- with the Al architects -- had a discussion that -- and
whi ch pronpted her to cone to ne; that now sonebody realized
that Karen was representing us and, oh, boy, this was a

conflict of interest between the devel opers and nyself.

And the question also cane up, "Well, how about the
architects? W're also representing” -- "We're al so working
with the architects"” -- | have to be careful with ny
term nology -- "and how we are going to handle that?"

They apparently just ignored that.

She canme to nme, with her asking us to go ahead and
would we be willing to accept the letter of no conflict, and we
agreed to that.

In at least three or four areas in the deposition,
when she took them it clearly points out that Karen Denni son

was well aware of the fact that now they were al so working with
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the architect. And at no tine -- and, of course, Craig Howard
knewit -- at no tinme did Karen tell us this. |In fact, in her
deposition, when she was deposed, she was asked if she knew

about the architect. She said, "No." The question

subsequently foll owed, "Well, if you" -- "Well, why didn't you
tell Dr. Iliescu?"

"Well, | didn't know about it."

Well, she certainly knew in that tinme franme about it.

And as she testified yesterday, she says she never told ne.

Craig Howard never told me. Jerry Snyder never told ne.

In the deposition, it -- when Craig Howard was asked,
"Had you talked to Dr. Iliescu about this or anything," he
said, "No, | had no communication with him"

Q Al right. So your confusion yesterday with the use
of the words -- you didn't nean to say that they were
"representing the architect,” but they were "working with the
architect"?

A Exactly. And | apol ogi ze for that.

MR. PERECS: All right. | have no further questions.
THE COURT: Cross-exan nation, M. Hoy?

MR. HOY: Thank you, Your Honor. Good norning.

THE COURT: Good norni ng.

MR. HOY: | have no questions, Your Honor.

THE COURT: Thank you, Dr. Iliescu. You can step
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down.

THE WTNESS: Thank you, Your Honor.

MR PERECS: CQur next witness will be M. Kloos --
Cl ause, Kloos -- | can never quite get his nane right.

MR. HOY: Your Honor, the plaintiff objects to this
witness. This is not a disclosed wtness.

MR. PERECS: OCh, we agree he's not a disclosed wtness
on the trial statenent, but he was here -- he's here for
i npeachnment purposes. And usually we would do this outside the
presence of the jury to determ ne whether it's inpeaching
testi mony or not.

So the only thing I can say is, | can verbally nake an
offer of proof as to what | --

THE COURT: M. Kloos? Wich one is M. Kloo0s?

M. Kloos, could you please wait outside for a nonment?
We called you in prematurely.

And who is this?

MR, SH PMAN.  Your Honor, Jon Shipman, Deputy Gty
Attorney.

THE COURT: Oh. Hello, M. Shipman. Wy don't you
have a seat. Are you here on behalf of M. Kloos?

MR, SH PMAN. M. Kl oos, yes.

THE COURT: kay. M. Pereos, would you |ike to make

an offer of proof?

Peggy Hoogs & Associ at es
775. 327. 4460

AA1597



© 00 N o o B~ w NP

N NN NN R R R R R R R R R
A W N P O © 0 N O O D W N B O

852

MR. PERECS: Yes. M offer of proof is that M. Kl oos

will testify that there was no zone changes on the property of
John Iliescu, nor were there any contenpl ated zone changes on
that property, and that's it.

THE COURT: Wuld you stipulate to that?

MR, HOY: Yes, so stipul ated.

THE COURT: Thank you. That stipulation, then, wll
be duly noted by the Court.

And you can tell M. Kl oos to go about his daily
busi ness and thank himfor being here.

MR. SHI PMAN. Thank you, Your Honor.

MR. PERECS: Your Honor, ny next witness is 9 o' clock.

THE COURT: Ckay. Well, that's all right. |1

understand that sonetines the parties plan things -- |'ve been

in your shoes before, M. Pereos, and so | know how t hat worKks.

So what we'll do --

MR. PERECS: Let ne just go check. May I?

THE COURT: Ckay.

MR PERECS: Don Clark, is he here?

(O f the record.)

MR. PERECS: Okay. He's here at 9 o' clock.

THE COURT: |'mjust checking sonething. M clerk
asked me the nanme of the attorney fromthe Gty Attorney's

of fice.
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MR. PERECS: M. Shipnman.

MR. HOY: Jon Shipman. |It's J-o0-n.

THE CLERK: Thank you.

THE COURT: Okay. Well, then, we will be in recess.
And if you can just please advise ne as soon as your next
w tness arrives, we'll get going.

(Recess taken.)

THE COURT: M. Pereos, just, if you would, give ne
one nonment, | just want to nake a note in ny notes that |'ve
been taking about the stipulation that was made.

M. Pereos, can you tell me howto spell M. Kl oos's
name?

MR. PERECS: K-1-o0-o0-s.

THE COURT: Thank you.

MR PERECS: Vern, first name.

THE COURT: Thank you. M. Pereos, you can call your
next w tness.

MR PERECS: The next wi tness would be Donald O ark.

M. Cark, please cone forward, face the court clerk
and rai se your right hand to be sworn.

DONALD J. CLARK,
called as a witness herein, being first duly
sworn, was examined and testified as foll ows:

Iy
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DI RECT EXAM NATI ON

BY MR PERECS:

Q Pl ease state your nane.

A Donald J. d ark.

Q Qccupati on or profession?

A Architect.

Q And how | ong have you been so engaged?
A Thirty-three years.

Q Can you give us a rundown as to your educationa
background after high school, please, starting with coll ege?
A | got ny architectural degree at the University of

| daho. To get licensed in architecture you have to do an

internship of three years. | spent sonme of that tine in Carson

City under an architect named John Hancock, sone time in Reno

under Ray Hel I mann, and then working with Mark Schroeder, and

then got ny license in 19 -- | can't renenber -- '84, '87.

can't renmenber when | got it. But |I've been |licensed about

30 years.
Q Ckay. Are you licensed in any other states other
than -- are you licensed in the State of Nevada?
Yes.

Any ot her states?
A California. 1've been licensed in Washi ngton, but

|"ve let that |apse.

Peggy Hoogs & Associ at es
775. 327. 4460

AA1600



© 00 N o o B~ w NP

N NN NN R R R R R R R R R
A W N P O © 0 N O O D W N B O

855

Q Okay. Are you famliar with the -- |let nme rephrase
that. M apol ogies. Ckay.

Are you famliar with the content of the -- are you
famliar with the nature of the dispute that is part of this
litigation?

A Yes.

Q Ckay. Are you famliar with the project that was
proposed with regard to the property for John Iliescu?

A Yes.

Q Ckay, on that. Explain to the Court what woul d be
i nvol ved for purposes of securing the entitlenments for that
particul ar project in the 2005 year?

A You woul d --

MR, HOY: Well, objection, Your Honor. | think this

i s beyond the scope of the disclosed expert opinions in this

case.

MR. PERECS: To ne it's just background for his
testi nony.

THE COURT: Overruled. 1'Il allow himto testify. Go
ahead.

BY MR PERECS:
Q Go ahead.
A Coul d you repeat --

THE COURT: Wiy don't we do this, M. Pereos. |If you
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could just ask a couple of foundational questions that woul d
show t hat he has the know edge of how you woul d get that, |
will allow himto testify.

MR. PERECS: All right. That's fine.

BY MR PERECS:

Q Have you ever been involved in the entitlenent process
in connection with securing entitlenments and tentative naps for
proj ects?

A Dozens of tines.

THE COURT: And you're famliar with this type of
project. Have you done that process with projects of this
nat ur e?

THE W TNESS: Yes, | have.

THE COURT: GCkay. o ahead.

BY MR PERECS:

Q Coul d you give us an explanation as to what woul d be
invol ved in securing the entitlenents in the 2005 year for a
project of this particular nature?

MR. HOY: (bjection, Your Honor, no foundation.

May | take the witness on voir dire for just a few
nonent s?

THE COURT: Yes.

MR. HOY: Thank you.

Iy
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VO R DI RE EXAM NATI ON
BY MR HOY:

Q M. dark, good norning.

A Good nor ni ng.

Q And wel cone to ny worl d.

You' ve never, ever designed a project with a tower of
over 12 stories, have you?

A Desi gned, yes.

Q Have you ever sought entitlements for a project over
12 stories?

A Yes.

Q Have you ever -- you' ve never designed anything even
remotely close to the size and scope of the project that was
proposed for Dr. Iliescu' s |and, have you?

A Yes, | have.

Q What project would that be?

A ' mdoing one right nowin MIIlbrae, that's about a

mllion-and-a-half square feet, as we speak, so --

Q Is MIlbrae in Washoe County, Nevada?
A It's not in Washoe County.
Q Ckay. Have you ever done -- have you ever sought

entitlenments with the Cty of Reno for a project of this size
and scope, anything approachi ng what was proposed for

Dr. Iliescu' s | and?
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A

Q
stories,
Nevada?

A

No.
What's the tallest building, in ternms of nunber of

that you' ve ever sought entitlenments for in Reno,

Wien we entitled the expansion of the Kings Inn, it

was 20, 21 stories total

Q So that was a renodel ?
A And adding 13 stories, yeah.
Q Ckay. Anything el se?
A When we did the Rialto project, that was about
15 stories. Stuff for Harrah's. A few, not -- they've never

been built. Building projects of that scope bears a different

conversation

Q
A,

VWat is the Rialto project?

The Rialto was a m xed use, primarily retail, but it

had a residential tower, and that was in Sparks, or in Spanish

Springs.
Q

And when you say "a residential tower," how tall was

the residential tower?

A

The tower was about 12, 13 stories. And then above --

about five stories of office and retail above three | evels of

par ki ng.
Q

Al right. D d you have to do any shadow studi es for

the Rialto project?
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A | don't knowif we had to, but we did.
Q Do you know whet her or not that was part of the

entitlement approval process for that project?

A | don't think it was.

Q Did you have to do traffic studies for that project?
A Yes.

Q And is the -- that project was in Sparks, Nevada --

A Yes.

Q -- not Reno, Nevada?

A Yes.

Q Is the entitlement or the project approval process the

sanme in Sparks as in Reno?
A It's fairly simlar. 1t's not identical, but it's
pretty simlar.

MR. HOY: Al right. Thank you, Your Honor.

THE COURT: He can testify. Go ahead.

MR. PERECS: Oh, okay.

THE COURT: | think that's enough foundation. Go
ahead and you can ask the question now that you originally
asked.

Dl RECT EXAM NATI ON, RESUVMED
BY MR PERECS:
Q Coul d you explain a little bit to the Court as to what

woul d be involved with -- in connection with the entitl ements,
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securing the entitlenents, for a project of any nature above
five stories in Reno, Nevada?

A Vell, it would depend on where it is. There's --

Q What about with regard to the Downtown Devel opnent
District in which this property was | ocated?

A If you're in the river corridor then, yes, on the
sout h side you have shade issues that are different than the
north side. So, again, it would depend on where it is.

Q Okay. | want to wal k through the processing a little
bit, of what has to be secured and what type of applications
have to be fil ed.

A kay. You woul d assess the existing zoning. You
woul d do sone prelimnary massing and | ayout of the design on
the site, per the request of whatever the owner's scope is, to
see howit fit within the entitlenents.

You woul d neet with the Gty. You would neet with the
client. You would -- you know, there's iterations that you
woul d go through in the process to establish the nature of the
project that you want to do.

And then fromthere, you would develop that to a point
that you settle on a proposal, using all of the input of codes,
standards. You know, whatever information cones to |ight, you
start working on the other process.

Q Ckay. Wien you're saying you're nmeeting with the
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Cty, are you neeting with the City with the idea of getting an
i dea of what they're willing to digest and accept?

A Vell, you do multiple things. First you assess what
the status quo is for today. And you would want to know about
infrastructure, you would want to know about -- traffic would
be one of those issues, power, sewer.

You woul d | ook at adjacent properties to see what
i npacts you woul d have on those and you would start -- you
woul d begin a dial ogue to, again, see what they could swall ow,
as well as what the code allows, and assess it politically as
wel | as physically.

Q Let me show you what's been marked as Exhi bits 35, 36
and 37. Start with 35.

A Ckay.

Q Okay. Thirty-five.

A kay.

Q Are you famliar with that type of package, that type
of application?

A Yes.

Q kay. Let nme show you 36. M question is, are you
famliar with that type of application, as well?

A Yes.

Q And | et nme show you 37. Are you famliar with that

type of application?
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A Yes.

Q Have you previously seen these applications?

A Yes.

Q Have you done so in connection with the preparation of

a report to which we are going to discuss in a mnute?
A Yes.
Q Ckay. Al right. Are you famliar with an enterprise
known as Wod Rodgers?
Yes.
Are they a planni ng conpany?
Pl anni ng, engi neeri ng.

Pl anni ng and engi neeri ng?

> O »>» O >

| think they have | andscape engi neers, as well.

Q Now, those particul ar docunents are captioned
"Applications For Tentative Maps and Special Use Permts."

A Um hum

Q kay. Wiy woul d you need a special use permt?

A There are different provisions for size, scale, use,
in areas that have existing zoning that require a special use
permt for approval to actually nove forward and buil d.

Q Okay. So for summation, certain zoned areas say: |If
you are going to do sonmething on this property, you' ve got to
get a special use permt?

A. Yes.
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Q Okay. Al right. And given the size of this
particul ar project and/or its m xed-use purposes it required a
speci al use permt?

A Yes.

Q Okay. What was the tentative map for?

A I f you were going to subdivide a property into
mul tiple units for sale, which condom niunms are, you have to
create a map that allows for the transaction in real estate.

Q Al right. So in this particular situation -- well,
et me ask you this hypothetical. |If this was just going to be
an apartnment building, would you have needed a tentative map
appl i cation?

A If all of the property that was bei ng devel oped was
going to be left in the hands of one owner, then you woul d not
necessarily have needed one.

Q kay. So the tentative map is because you are going
to break the property up into living units, separate, salable
[iving units?

A Yes.

Q Okay. Now, sone of the points that have to be
addressed in the application process include, as brought up,
traffic studies?

A Yes.

Q kay. What do they look for in traffic studies?
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A They | ook for --

Q The governnent al agenci es.

A They | ook for the | evel of service and the inpact that
a new project will have on the | evel of service and whet her
that is acceptable; whether they'll condition a project to do
i nprovenents to support that devel opnent or whether they'll ask
for alterations or deny it.

Q WIIl they look at the existing trafficways that are
the public trafficways to see if they can service the project?

A Yes.

Q And the nunber of traffic --

A That's what | nmeant -- that's what | nmeant by "Il evel
of service."

Q And if they think there is a question, would they
require the devel oper to do sonmething with regard to the public
trafficways?

A Yes. They would ask for mtigations of sonme Kkind.

Q Okay, on that. Now, in this particular situation with
the project being partly on Island Drive next to the river,
what ot her issues did they wind up -- or had to be investigated
or |ooked into, in ternms of the applications for the tentative
map and/ or special use permt?

MR. HOY: (bjection, no foundation for that question.

MR. PERECS: Well, okay. 1'Il go back. 1'Il
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rephr ase.
THE COURT: Ckay.

BY MR PERECS:

Q Did you have occasion to see the approvals that were
i ssued by the Reno Pl anni ng Conm ssion --

A Yes.

Q -- on this project?

Did you have occasion to see the approvals by the --

t he notes of the Planning Conm ssion on this project?

A Yes.

Q Did you have occasion to see the approval of the Reno
City Council on this particular project?

A Yes.

Q Okay. D d you look at all the conditions that were
attached thereto?

A Yes.

Q Al right. Wre you able to access a lot of this
i nformation online?

A Yeah. | nean, it's -- it's -- and then you gave ne
sone information, as well, so --

Q kay. Al right. Now, in that regard, okay, did you
al so have an idea to -- in looking at the approvals and the
conditions attached to the approvals, get a feel for the type

of studies that were submtted and the concerns of the
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governnmental entities?

A Yes.

Q kay. Al right. Ws there an issue surface -- or
did an issue surface with regard to the location of this
project on Island Drive, because of its proximty to the
Truckee River?

A Yeah, | think fromall -- fromthe beginning that
woul d have been a concern, as well; but, yes, it did arise.

Q Okay. Al right. So there's an issue with regard to
the proximty to the Truckee R ver and there was concerns about

the inmpact it would have --

A Yes.
Q -- on the river?
A Yes.

Q Okay. Would there be concerns about the inpact that
the river mght have on the project if the river floods, goes
over its banks?

A There's actually flood controls that the Gty has that
you have to address during the process, adjacent to the river.

Q Al right. D d you notice whether or not the City
required any type of heating corridors, for instance?

A | don't renenber that.

Q Ckay. That's fine, on that thing.

Do you renenber anything else that you | ooked into in
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connection -- or observed in connection wth the approval
process of the project, without nme referring you to the
docunent s?

A | have a general recollection, but you would probably

need to focus ne inon it --

Q Ckay.
A -- if you want rmy opinion on sonething.
Q Wiy don't you take a | ook at, | believe, at

Exhibit 48. |Is 48 avail abl e?
THE COURT: It's in the second binder, M. Pereos.
THE WTNESS: Now | know you why you guys have these
rolling briefcases.
BY MR PERECS:
Q Do you see that?
A Yes.
Q kay. Were there sonme other conditions or references
attached to that?
A Yes.
Q Ckay. Do you recall |ooking -- had you seen that
docunent prior to testifying today?
A Yes.
Q Do you recall if there are any -- well, let nme ask you
this question. Are there any unique conditions to this

property that would not otherw se had to have been addressed in

Peggy Hoogs & Associ at es
775. 327. 4460

AA1613



© 00 N o o B~ w NP

N NN NN R R R R R R R R R
A W N P O © 0 N O O D W N B O

868

an application for the special use permt?

A Yes. | nean, there's a lot of specific zeroing in on
different issues that the City was concerned about that showed
up as conditions, nore than a rubber-stanp, boilerplate,
general approval .

Q Do those conditions add to the cost of a project.

A I n general they do, yes.

Q On that thing. In taking a |look at the conditions
that were attached, can you give ne an indication as to sone of
the conditions, in your opinion as you are testifying, would
add to the cost on this particular project?

MR. HOY: (bjection, Your Honor. First of all, it's
not relevant to the case. Second, it wasn't disclosed as part
of the pretrial disclosure of this wtness's scope of opinion.

MR PERECS: Well, | don't know that we --

THE COURT: Regarding -- I'mnot as concerned with the
scope of his opinion. Regarding the relevance, would you |ike
to respond to that, M. Pereos?

MR. PERECS: Well, it all goes to whether or not --
all right. [I'll withdraw the question, because |I m ght be able
totie it in better when | cone back to it later. 1"l
W thdraw it.

THE COURT: kay. Go ahead, next questi on.

Iy
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BY MR PERECS:

book? This one. O 6, excuse nme, Exhibit 6.

A Yes.

Q Had you seen that docunent before?

A Yes.

Q Let nme take a look -- take a look at Exhibit 7, if you
will, please. Are you famliar wth that docunent?

A Yes.

Q Have you seen that docunent before?

A Yes.

Q Let nme direct your attention -- | know |l'mgoing to

junp you around and | apol ogi ze, okay, but let nme direct your

attention to 130. Let ne get this out of your way.

was

Q Okay. Let nme take you to Exhibit 4. |Is that in your

Are you famliar with that docunent?

Are you famliar with Exhibit 1307

A Yes.

Q And is that a docunent that you caused to be prepared?
A Yes.

Q And was that in connection with the assignnment that
given to you in connection with this case?

A Yes.

Q Ckay.

MR. HOY: It's not in evidence, Your Honor
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MR PERECS: It's not in evidence, 30.

THE COURT: Ckay. No, the comment that | was going to
make is |'munconfortable with bal ancing the big binder up
there, because it's just probably going to fall.

There you go. And you can put that on top -- | don't
care how you do it.

THE WTNESS: That's fine.

MR. PERECS: Ckay.

THE COURT: Go ahead.

BY MR PERECS:

Q What was the nature of your assignnent?

A To assess the circunstances that Dr. Iliescu found
hinmself in, in regard to the lien; go through the docunents,
see what | thought of the work perfornmed, the contracts, the
nature of the scale of the work that was done.

Q How | ong have you been practicing architecture in
Washoe County, Nevada?

A Thirty-three years.

Q kay. Are you famliar with the Al A contract Bl141?

A Yes.

Q kay. In perform ng your assignnent, did you
famliarize yourself with Exhibit 67

A Yes.

Q Are you famliar with the customand practice in the
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i ndustry?

A

Q

agree. |

Yes.

| want you to --

MR. HOY: Pardon me. | object, that's vague.

MR. PERECS: That's fine. |It's too vague. | would

woul d agree. Okay. Okay?

BY MR PERECS:

Q
t he i ndus

A

Q
| want yo
t hese pro

Fi sher - Fr

name?

proj ect .

A

Q

Are you famliar with various custons and practices in

try as they pertain to architects?
Yes.
Ckay. Now, | want you to assune the follow ng facts.

u to assune that R chard Rodney Friedman testified in
ceedi ngs; and he was the principal involved in
i edman Associ at es.

You're famliar with that Fi sher-Friednan Associ at es

Yes.
From your docunents? Ckay.

And he negotiated with devel oper BSC on the Wngfield

You're famliar with the Wngfield project?
Yes.

That John Iliescu was not a part of those negotiations

and not a party to the Al A contract.
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A Ckay.

Q Ckay? Now, did you |look at the Al A contract?

A Yes.

Q Wul d you agree with me that John Iliescu was not a

party thereto?

A Yes.

Q When Fi sher-Fri edman and Associ ates accepted the
assignment to design this project, Rodney Friednman knew t hat
there was no noney in place to develop the project and a | oan
was needed.

A Ckay.

Q Rodney Friedman sent the devel oper a blank form Al A
contract, Bl141, to the developer, identifying that his fee was
to be 5.75 percent of the cost to build the project, but
started work before the contract was signed, the Al A contract
was si gned.

A Correct.

Q All right. In that regard, why don't you take a | ook
at Exhibit 9. Do you have that in front of you?

A Yes.

Q Okay. And | believe Exhibit 9 is a letter that was
sent wth the blank formof the Al A contract.

Ckay.

Q kay. At no time -- I'"mcontinuing on. At no tine
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prior to the signing of the Al A contract was the devel oper ever
advi sed that the fee was going to be the nunerical nunber of --
the architect fee was going to be the numerical nunber of

$2, 070, 000.

A Ckay.

Q Ckay. Absent the conpleted and signed Al A contract,
work was started by Fisher-Friedman and Associates on a letter
agreenent to be paid hourly.

Take a | ook at Exhibit 14, please.

A kay.

Q Fi sher-Friedman and Associates billed on an hourly
basis; it was paid, approximtely, okay, $480, 000, thereabouts.

A Ckay.

Q Okay. The Al A contract was delivered to
Fi sher-Friedman and Associates on April 26th, conpleted and
si gned.

A Correct.

Q kay. You're famliar with the phrase "instrunents of

service"?
A Yes.
Q Okay on that. |I'msorry, on that. Excuse ne.

There were no instrunments of service produced in this
litigation after -- that were drafted and generated after

April 26t h.
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A Ckay.
Q Okay. After delivery of the Al A contract,
Fi sher-Friedman and Associ ates submits a fixed-fee billing at
an amount of 28 percent conpleted work for schematic design
work for portions of a percentage of the schematic design fee.
Did that nake sense to you? |If not, | wll go back
and break it down.

A VWhat was the date of that?

Q After the AlA contract, | believe that first bill --

A kay.

Q -- for the 28 percent was in June.

A kay. Does that make sense to nme, is that the
guestion?

Q Ckay. Yeah, the question was -- let nme go back and

let me break it down. Ckay.

In reviewing the AlA contract, Exhibit 6, okay, did
you notice the conpensation schedule of one -- which was in
paragraph 1.5?

A Yes.

Q (kay. And did you notice it was supposed to be
5.75 percent of, okay, the $180, 000,000 for the build-out
costs --

A Yes.

Q -- to be adjusted by the costs of the building? Oay?
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And for schematic design it was supposed to be 20 percent.

A Yes.

Q Okay. Now, they submitted a bill, the first bill --
you' ve seen the bills that they' ve submtted, have you not?

A Yes.

Q Ckay. The first bill that they submtted was for
22 percent of the 20 -- 20 percent of the 5.75 percent.

A | think it was 28 percent, but, yes.

Q Yeah. Then they got up to 28 percent. Do you
remenber that bill?

MR. HOY: | object, your Honor. This is a

summation --

MR. PERECS: Ckay, fine.

MR, HOY: -- this is not a hypothetical question.
MR. PERECS: |'Ill rephrase.
THE COURT: Gentlenen, gentlenmen, 1'll just rem nd you

to pl ease stop tal king over the top of each other. And in this
instance, | believe M. Hoy was maki ng an objection.

| appreciate, M. Pereos, the fact that you' re quickly
willing to rephrase the question, but | just find it very
difficult for the court reporter to be able to take down both
of you tal king sinultaneously.

So, M. Pereos, | sustain the objection to the form of

the question and I will allow you to ask another questi on.
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MR. PERECS: Ckay, fine.
BY MR PERECS
Q So continuing on with ny assunption |I'm asking you to
make.
A Ckay.
Q That tentative approvals were secured for the project
after the recording of the nmechanic's I|ien.

You' ve seen the mechanic's |lien, have you not?

A Yes.

Q That the project was not built for lack of funding?

A Yes.

Q Do you have an opinion as to whether or not the
billing of 28 percent represented the totality of the work

performed by Fisher-Friedman and Associates for the schematic

desi gn work based upon the docunments that you' ve revi ewed?

MR. HOY: | have the follow ng objections, Your Honor

THE COURT: What's your objection to that question?

MR. HOY: That question is based upon the |ast six or
seven m nutes of hypothetical assunptions that have been
proffered to this witness. It's an inconplete hypothetical.
It rests on a msstatenent of the facts. And | can give you
several exanples of that.

THE COURT: 1'Il allow you to go into the additional

i ssues that you wish to raise or any additional facts that you
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would like M. Cark to consider in his answer on
cross-examnation. |If you feel that the hypothetical is

i nconplete in sone way, then you can add additional facts to
t he hypot hetical and ask himthe question again on
Cross-exam nati on.

| understand your objection and | agree that there are
certain facts that have not been stated by M. Pereos that are
denonstrated by the evidence that has been admtted in the
trial and/or the testinony that has been proffered by the
previous witnesses. |If you would like to draw those facts out
on cross-exam nation, you can.

MR. HOY: Certainly.

One of nmy other objections to this particular question
is that it's legally irrelevant. Wat is legally relevant in
this trial, Your Honor, is, what is the anmbunt due under what
we' ve been calling the master agreenent, Exhibit 6, as anmended
in Exhibit 7; not whether sonebody thinks it's fair or -- not
whet her sonebody thinks it's fair or in conformance with
i ndustry standards or anything of that nature.

THE COURT: M. Pereos, can you respond to that
obj ection?

MR. PERECS: Yeah, sure. That assunes that this Court
makes a finding that there's been conpliance and fulfill ment of

the contract by the AIA and that they're entitled to the
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five -- 20 percent of the five point -- the fixed fee,
20 percent of the 5.75 percent of the $180, 000,000 in the AlA
contract.

That al so assunmes that the Court agrees that the
contract that was signed on April 26th was intended to relate
back fromthe day one in which services were rendered and t hat
t he conpensation schedul e of Exhibit 14 did not control the
interimperiod of tine.

THE COURT: | agree with the recitation of the
assunptions. And the Court has made no determ nation about the
ultimate issues in this case, because it has not yet been
submitted to ne to decide. And so | understand that those will
be your argunents at the conclusion of the case or argunents
simlar in nature.

My under st andi ng of your question, however, that the
objection was related to, was nore along the lines of -- and
this is ny paraphrasing -- would that be fair or a reasonable
thing to assune or a fair or reasonable contract?

And frankly, | don't knowif it's M. Cark's role or
even the Court's role to decide whether or not this was a good
contract or one that | would have signed or possibly M. dark
woul d have agreed to.

This is the contract of the parties, and that's what

we're left to deal with. You can make whatever argunents you

Peggy Hoogs & Associ at es
775. 327. 4460

AA1624




© 00 N o o B~ w NP

N NN NN R R R R R R R R R
A W N P O © 0 N O O D W N B O

879

want in the closing argunent phase about whether or not the
Court should go along with your suggestion that the stopgap
agreenent controls and that's all that the architects are
entitled to. Gbviously, M. Hoy has a very different opinion
of that, as do the plaintiffs.

But in a general sense, whether or not M. Cark can
sinply testify, was this a reasonable deal, | don't think he
can offer that testinony.

So with those paraneters in mnd, I'lIl allow you to
rephrase the question and ask -- either ask that question again
in adifferent formor go on to a different question.

MR. PERECS: Ckay.

BY MR PERECS:

Q In evaluating the work that was perforned by the
architect, did you cone to a conclusion as to the value of that
work that was performed at the billing rate of the architect?

MR. HOY: (bjection, irrelevant. | can --

THE COURT: Go ahead.

MR. HOY: -- expand on that, if you would |ike, Your
Honor .

THE COURT: Go ahead.

MR HOY: |If the witness is prepared to say that under
the term-- under the definition of "schematic design"” in the

contract, the architects did not conplete schematic design
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that is legally relevant.

THE COURT: | agree.

MR. HOY: Anything else is not legally relevant.

THE COURT: M. Pereos, that was ny thought about your
guestion. To put it another way, are you asking the w tness
whet her or not this work, the instruments of service that have
been provided to date, is worth $480,000 or is it worth
$2, 000, 000?

That is one question that | don't know that, really,
the witness is in a position to answer, that it would be
appropriate for the witness to answer that question, just the
flat value of this.

But | do agree -- and | was thinking along the |ines
of, this witness can testify, in his expert opinion, based on
his training and experience, whether or not he believed that
M. Steppan had provided the schematic desi gn phase or had
conpl eted the schemati c design phase, such that he was entitled
to some form of conpensation

But whether or not he can testify that he thinks it's
worth half a million dollars or $2,000,000, | would sustain the
objection on that. So you can rephrase the question.

MR. PERECS:. Your Honor -- okay.

THE COURT: No, go ahead. If you want to make an

observation for the record.
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MR. PERECS: The only observation | have is that there
was a billing of 28 percent. And this witness -- | amoffering
to proffer testinmony fromthis witness that that 28 percent of
the architect's fee for the schematic design represents a fair
conpensation as to what the architect performed at that point
in tinme, based upon everything that this w tness has seen for
t he schematic design work that was done.

Now, it's indicative in the billing, they billed at
28 percent. And if | renmenber correctly, it was the second
billing that showed the 28 percent on that. And |I'mjust
taking the witness there, based upon what the evidence has
denonstrated for their billing practice, because then | wll
have the witness go into the fact that he didn't see any
instrunments of service that were perfornmed after April 26th

THE COURT: Well, at this point I'lIl allow himto
answer that question, but I'Il give that answer the wei ght that
| think is appropriate --

MR. PERECS: Fine.

THE COURT: -- given ny statenment of what | believe to
be the relevant or the salient issue.

Frankly, it's not whether or not he thinks that they
were -- that it was $500,000 is all they were entitled to, or
$2, 000, 000. The contract says what it says. That will be the

ultimate issue in the case. And what are the controlling
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docunents that secure the agreenent between these two parties?

So he can answer the question, but | don't know what
weight | will give his answer. 1'Il give it whatever weight |
think is appropriate. Go ahead.

BY MR PERECS:

Q Ckay. Do you have an opinion as to whether or not the
billing that represented 28 percent of the architect's fixed
fee for the schematic design, okay, was consistent for the
totality of the work performed by Fisher-Friedman and
Associ at es?

A | think the way | would answer that is that, ny
assessnment when | saw the billings and the tine frame and | saw
t he package that was submitted, that that was the val ue that
they put on the schematic design phase, and it seened in
alignnment with what | saw.

But | actually thought that was the value they put on
it to-- for the full contract that was |ater to be converted
to a fixed fee. That was ny assessnent of their assessnent of
it and it was consistent with the way | | ooked at it.

Q Do you have an opinion as to what the custom and
practice in the industry for architects is, as to the
relationship of Exhibit 14 requesting the hourly conpensation
until the Al A contract was signed and the fixed-fee agreenent

defined in the AlA contract?
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MR. HOY: (Objection, not relevant.

THE COURT: M. Pereos?

MR PERECS: Oh, | think it's relevant if the Court
goes about determ ning that the architect's Al A contract does
not relate back to the date that they first started doing their
wor k, which is going to be a crucial point for this
det erm nation

MR. HOY: That point, Your Honor, is a question of
law. | briefed it in our trial statement. The lawis very
clear that when parties pick an effective date for their
contract, even if it is retroactive in nature, that the Court
must give effect to the effective date.

It's also clear fromall the evidence -- all the
testi nony and docunentation -- that we have in this case that
froma time before the work started, that everybody agreed to a
fixed fee of 5.75 percent of what the estimated construction
costs would be. Then there was a stopgap, then they signed the
mast er agreenent that adopted what they tal ked about fromthe
very begi nni ng.

So | don't understand how this question can possibly
be relevant to this trial.

THE COURT: M. Pereos?

MR. PERECS: Yes. |If the custom-- the witness wll

testify that the customand practice is to proceed with a
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project before the AIA contract -- consistent with what
occurred in this case -- that is, on an hourly -- on an hourly
basis; that the customand practice in the industry is that
when the architect's contract is signed, okay, it doesn't

rel ate back, it's predicated on the project going forward in
connection wth the funding of the project; and then the
architect -- then the contract kicks in with regard to the
conpensation. That's the customand practice in the industry.

THE COURT: But whether or not that is or is not the
custom and practice in the industry, to nme is not particularly
relevant if the parties have agreed to sonmething that is
different than the custom and practice in the industry.

So if the customand the practice in the industry is,
we -- that M. Cark would testify to is that no one would ever
do it like the parties did it in this case -- that's the custom
and practice -- however, for whatever reason, the parties in
this case chose to do it this way, then they're -- "they" being
the parties -- are bound by their contract, whether or not
anybody else in the architectural field or any other
construction or business field would choose to do it that way.

And so | will sustain the objection on those grounds.
Next questi on.

MR. PERECS: Al right.

MR. HOY: Your Honor, just for the record, | think the
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correct objection that | should have nade before is sinply
parol evidence.

THE COURT: That's true, it would be -- could be paro
evi dence, but | don't see it as, at even a threshold |evel,
being relevant, that is, that it neets the standard of NRS
48. 015.

Next questi on.

BY MR PERECS:

Q Exhibit 6, can | get you to direct yourself to page 7,

being -- having a Bates nunber in the |ower right-hand corner
of 7504.
A kay.

Q And take a | ook at paragraph 1.3.7.5.

A Ckay.

Q Okay. Would John Iliescu be considered a third party
under that contract?

A Yes.

Q Does the contract, the AIA contract, based upon its
usage and your experience with it, discuss the paraneters of
what the budget is?

Yes.
And how much was the budget paraneter, as anmended?

$180, 000, 000.

o > O >

Okay. What does that inpose? Does that inpose any
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obligations on the architect in connection with his design
obligations or the design of the project?

MR. HOY: (bjection, Your Honor, parol evidence. |It's
an unanbi guous contract. |If counsel wants to point to sone
anbiguity and then ask to fill that gap, that's fine. But at
this point, this question is irrelevant.

THE COURT: M. Pereos?

MR. PERECS: |'mnot anending the AIA contract, |'m
asking the w tness whether or not the paranmeters of how this
design is supposed to be is defined by that budget.

THE COURT: Well, | would observe, M. Hoy, that even
M. Friedman and a nunber of other wi tnesses who testified or
were called by the plaintiffs, indicated that the $180, 000, 000
isn't even the budget. That's just, | believe, as M. Steppan
testified, kind of the paranmeters for their billing.

| believe that M. Friedman, and possibly
M. Steppan -- and | haven't reviewed ny notes this norning --
did testify that it's possible this building would have been
over $180, 000, 000, maybe in the $200, 000,000 range. And so |
don't believe that that noney -- or that nunber fixes the cost
of the construction, it's just a nunber that the parties have
stated was their understanding, kind of a ballpark, of where
they were going with the billing on the 5.75 percent.

So | will overrule the objection. You can answer the
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question. The Court doesn't find that it's a parol evidence
I ssue.
BY MR PERECS:

Q Does it define the paraneters of the assignment of the
architect?

A Yes.

Q Did the architect discuss atine frane -- or the AlA
contract discuss a tine frane in which it was antici pated that
t he project would be conpl et ed?

A Yeah, | think it did; | just can't renmenber what it
was.

Q Let's go to the |ast paragraph

MR. HOY: Forgive ne. The |ast paragraph of what?
THE WTNESS: O what?
BY MR PERECS:

Q |"msorry. The AIA contract. |'mso sorry. The AlA
contract, which I'll show you it in a second.

Exhibit 6. Excuse ne. Go to paragraph 1.5.9.

A Ckay.

Q Does that discuss the paraneters of the tine frame for
t he conpl etion of the project?

A Yes.

Q And if you want, if you would take a | ook at

Exhibit 7, you will see that that paragraph was anended, but
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the sane tinme frane was inserted therein. Do you see that?
A Ckay.
Q Let ne direct your attention now to Exhibit 130, one
three oh. It should be in the other book.
A Ckay.
Q Was that a report that you prepared at ny request?
A Yes.
Q And did that report address the project that's
being -- that's being discussed herein?
A Yes.

MR. PERECS: Move for the adm ssion of 130.

MR. HOY: (bjection, hearsay. An expert's report is
for pretrial disclosure; it's a hearsay docunent when presented
at trial.

THE COURT: Well, technically it is hearsay. It's an
out-of-court statenment being offered in court to prove the
truth of the matter asserted. And so pursuant to Chapter 51,
it is defined as hearsay.

M . Pereos.

MR. PERECS: The witness is here and subject to
cross-examnation with regard to the docunent.

THE COURT: Well, that's true. But for the sane
reason, in a crimnal setting, a police officer's report isn't

automatically just admtted when the police officer testifies
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during the trial, even though the police officer may or nmay not
be the person who wote the report -- or would be the person
who wote the report. | apol ogi ze.

And simlarly, just because M. Clark wites a report
and is physically present in the courtroom doesn't nean that
the report conmes in automatically.

Do you have anything other than the general statenent
that -- that M. Cark is present?

MR. PERECS: The report is designed to assist the
trier of fact in making his final decisions and the report can
go into the ultinate decision of the trier of fact, by the
rul es.

MR. HOY: Counsel is free to elicit whatever opinion
testi nony he wi shes, but he can't short-circuit that by just
offering the Court a report with a bunch of statenents init.
The report itself is hearsay.

THE COURT: | sustain the objection. | wll allow
M. Pereos to go into any area that is contained in the report
itself. And so the -- | agree the docunent itself is a hearsay
docunent; however, there, as we know, are nunerous ways or
exceptions to the hearsay rule.

| sinply don't believe that an expert-opi ni on docunent
is one of those exceptions to the hearsay rule, but | believe

that M. Clark is able to offer an opinion on nunerous issues
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regarding this case, and if there are additional issues that
are presented in his report, that M. Pereos would |like to get
into, then he's nore than able to get into any or all of those
i ssues, assumng that they're relevant and not subject to any
ot her evidentiary objections.
So you can ask any additional questions you want,
M . Pereos.
MR. PERECS: Ckay.

BY MR PERECS:

Q In perform ng your assignnent, did you evaluate the
work that was perforned by Fisher-Friednman and Associ at es?

A Yes.

Q What did you observe with regard to the work that was
performed prior to April 26, 20067

A What did | observe? That they put together a package
for entitlenents and submtted it.

Q Okay. And how nmuch of the work was performed prior to
that time by Fisher-Friedman and Associ at es?

A Al nost everything | saw

Q Okay. What woul d be the purpose of -- what woul d be
one of the purposes of securing the AlA contract in connection
with lending of funds -- for the borrowi ng of funds?

A It would be to establish the total |ending package and

actually, sonetines it's required to have contracts in place
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before funds will be rel eased.

Q Okay. Would that include contracts in place with the
architect?

A Yes. The architect, contractor, others.

Q And is that customary in the industry?

A Yes.

Q Is it usual that financing for construction of a
project of this nature would be secured prior to the

entitl enments?

A No.
Q Do the entitlenents first have to be achi eved?
A |"ve never -- anything of this scale, you' re not going

to get financing w thout approvals in place.

THE COURT: So based on -- is it your testinony then
that -- that the process that was in place in this case,
i ncluding the lack of securing of funds, is not unusual?

THE WTNESS: Not at all. You very well could be
nodi fied. They could have reduced the size of the building in
t he planning process. You don't know what you are actually
going to build until you get through with the entitlenments --
or going to be able to build.

So to finance that -- | nean, sonetinmes you can
pre-qualify sonme things, but it doesn't get you the financing

and the docunents signed and the noney in the bank.
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BY MR PERECS:

Q Was there | anguage in the Al A contract that
acknow edged the conversion of a fee arrangenent on an hourly
basis to a fixed fee?

A Yes.

MR. PERECS: | have nothing further.

THE COURT: One nonent, M. Hoy.

Just before M. Hoy asks you questions, just give ne
an idea, M. dark, when you say "entitlenents,” what is it
specifically that you believe you are tal king about?

THE WTNESS: Final approval by the Cty of Reno
allowing a project to nove ahead in the nature that it's
approved.

THE COURT: That's ny understanding, as well. Thank
you.

Go ahead, M. Hoy.

CROSS- EXAM NATI ON
BY MR HOY:
Q Good norning, M. dark.
A Good nor ni ng.
Q You were asked a question sonewhere after five or
six mnutes of assunptions that you were given as part of a
hypot heti cal, and one of those assunptions that you were asked

to use was that there were no instrunents of service created
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after April 26, 2006
Do you renenber that assunption?

A Yes.

Q How does that assunption bear on the opinions that
you' ve given in this trial?

A It denonstrates to ne the work that's perfornmed during
what time period and fromwhat | saw of the billings associ ated
with that work effort.

Q Al'l right. Do you know whether or not there was a
change in the nunber of residential condomniumunits for this
proj ect ?

A Yeah, it -- it was nade | arger somewhere al ong the
line; | can't renenber when.

Q Okay. Do you renmenber what the initial nunber of

units was?

A No.

Q Do you renenber what the second |evel of units was?
A Near 500 units; | can't renenber the exact nunber.

Q Was that noved from approximately 390, then -- | wll

just tell you what it is.

In the -- in Exhibit 35, the special use permt asked
for 390 units. I'msorry. That was a horrible sentence.

In Exhibit 35, which is the January 17, 2006,

application for a special use permt, the project is described
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as 390 units. On February 7, 2006, there is an application for
a special use permt, with a tentative map, asking for
394 units. In Exhibit 36, which is msdated in the binder, but
it was submitted in the mddle of May of 2006, the project is
descri bed as 499 units.

THE COURT: | think that's 37, just for the record.

MR. HOY: O 37. Thank you, Your Honor.

THE W TNESS: kay.

THE COURT: Go ahead.
BY MR HOY:

Q Did you do any investigation to | earn what
architectural work was done between that February permt
application, describing the project as 394 units, and the My
anmendnent asking for 499 units?

A Not in any detail.

Q Do you know -- did you do any investigation to |learn
what work had to be done by the architecture firmin order to

change the mx of the units fromthe 394 to 499?

No.
Q Did you review a video fly-through?
A No, | didn't see the fly-through.
Q Do you know when the video fly-through was created?
A I n observing the billings and sone of the paperwork,
it was during the entitlenent process. | don't renenber what
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month, but it was after that period of time, after summertine

or later.

Q So it was after -- yes. It was after April 26th?

A Yes.

Q kay. And did you |l ook at a Power Poi nt presentation?

A | didn't see it, but I'maware of it.

Q So you didn't look at all of the renderings that were
done in that Power Point?

A | saw sone of it, but | didn't see all of it.

Q Do you know when the renderings in the PowerPoint were
created?

A My assunption was al so around the tinme the fly-through
was.

Q So sonetime after April 26th --

A Yes.

Q -- 20067

A Yes.

Q You were asked to | ook at Section 1.5.9, of the, what
we' ve been calling the master agreenent. This is at Exhibit 6.
And in the lower right-hand corner of these docunents, there's
what we call a Bates nunmber. And so it's Steppan 007507.
And that provision in the master agreenent, before the
anmendnent, says: "If the services covered by this agreenent

have not been conpleted within 32 nonths of the date hereof,
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t hrough no fault of the architect, extension of the architect's
services beyond that tine shall be conpensated as provided in
Section 1.5.2."

Can you pl ease give us your understandi ng of what that
provision is, based on your work as an architect and your use
of the Bl141 docunent.

A So projects have both -- not both -- budgets and
timeframes that clients want to achi eve and you tie your
contracts to that, and usually giving yourself some w ggle room
on tinme, in general, because things happen during the
construction process, et cetera. Things don't always go as
pl anned and sonetines adjustnments need to be made.

Q Adj ustnents to --

A To contracts --

Q -- contracts?

A -- to relationships, all of that, yeah.

Q But this particular provision really tal ks about

adjustnents to the architect's conpensation, right?

Yes.
Q Not hi ng nore?
A Yes.
Q That's all it does?

And then if you would please turn to Exhibit No. 7,

which is the Addendum No. 1 to the naster agreenent, and turn
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to the second page there.

Section 1.5.9 anends what we just | ooked at in the
mast er agreenent to say, "The extent of the work as defined by
this agreenent is estimated at 32 nonths fromthe effective
date of this agreenent. |If through no fault of either party
the tine frame i s extended beyond the 32 nonths, then neither
party, owner nor architect, shall be held |iable for additional
sunms or conpensation.”

Let's just stop at that point. That anmendnent
suggests that this Section 1.5.9 only addresses additional

conpensation to the architect and nothing nore; fair?

A It actually says, "Neither will be held liable.™

Q Correct.

A Yes.

Q It takes away the architect's ability to obtain
addi tional --

A Yes.

Q -- conpensation if the project runs over tine?

A Correct.

Q And then this next sentence says, "The architectura

wor k product, as defined to obtain the required entitlenents
and respective budgets, wll remain as fact w thout respect to
an estimated tineline."

| s that | anguage sonething that you are famliar with
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fromyour practice?

A |"ve never used it in that way; but, in essence, the
work we did is the work we did. And it's related to -- | nean,
it's a pretty benign statement in the end.

Q Okay. Section 1.5.9 doesn't constitute a guarantee by
the architect that the project is going to be conpletely built
within the 32 nonths?

A It al so doesn't guarantee fromthe owner that it wll
be conpletely built.

Q Preci sel y.

MR. HOY: Thank you. No nore questions.

THE COURT: Cross-exam nation -- or redirect?

MR. PERECS: No, | don't have anything.

THE COURT: Thank you, M. dark. You may step down.
Thank you for being here today.

MR. PERECS: M next witness is scheduled for 10:15.

THE COURT: Ckay. How nmany other w tnesses do you
have, M. Pereos?

MR. PERECS: | have -- M. Canpbell is going to be
next. And then | have Dick Johnson, but | had hi mschedul ed
for this afternoon, the first witness up, and then that's it.

THE COURT: And then that's your |ast w tness?

MR, PERECS: Yes.

THE COURT: M. Hoy, do you anticipate any rebuttal
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Wi tnesses at this point?

MR HOY: No, Your Honor.

THE COURT: kay. Well, it looks Iike we're obviously
going to get this case concluded today.

M. Hoy, do you want to say sonethi ng?

MR, HOY: Yes, Your Honor. W wll object to any
testinmony by M. Canpbell. M. Canpbell is an appraiser, real
estate appraiser, and | believe his opinion that's going to be
offered is that the project would not have been financially
successful because of the general conditions, the crash of the
econony and so forth.

W don't think that that's relevant to the case at
all. So what | would propose at this time, Your Honor, is that
t he defense make an offer of proof and then we can argue about
whet her that's germane in this case and maybe we can avoid
anot her witness.

MR. PERECS: | can't argue with that proposition

THE COURT: M. Pereos, then why don't we use our tine
wisely, if you want to nmake the offer of proof, and we'll go
forward fromthere.

MR. PERECS: M. Canpbell will testify that what he
did was he appraised the value of the project. |n appraising
t he value of the project, he deternmined how long it would take

to sell out the project based upon the nunbers that were used,
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that he had access to, as to what was anticipated to be the
mar ket val ue of the individual units.

Fromthat he came into a determ nation as to what the
mar ket value -- or the value of the project would be, in terns
of using three discount rates. GCkay? Because you're |ooking
at future determ nation

Hi s report determ ned that there would be an
approxi mat e absorption of one unit per nonth, based upon what
he saw in the market conditions; that based upon the sale of
one unit per nonth, it would take so many years to sell out the
project. He applies the discount rate. He applied three
different types of discount rates to cone to fair market val ue,
and that every value that he came up with was | ess than
$180, 000, 000. That's it.

THE COURT: But the issue on the rel evance of that

woul d be, in the Court's mnd -- and naybe you can address
this, M. Pereos -- is that the agreenent of the parties has
nothing to do, as | understand it -- be it the contract itself,

Exhibit 6, or as you suggested, their pre-contract
understanding of the billing rate -- neither one of those has
anything to do with how long it would take to sell out the
Wngfield Towers apartnments or how many people would be |iving
there, it is: "Wat was the cost of constructing the project?"

That's the basis for the -- that woul d be the nunber,

Peggy Hoogs & Associ at es
775. 327. 4460

AA1646



© 00 N o o B~ w NP

N NN NN R R R R R R R R R
A W N P O © 0 N O O D W N B O

901

shall we say, that we would apply the 5.75 percent to,
eventual ly, whatever that cost would be -- $160, 000, 000,

$180, 000, 000, $250, 000, 000. | have no idea what the ultinate
cost would be, as | sit here today.

But how long it would take to sell out or how many --
what the value, in essence, of the project at the end woul d be,
is not -- as | sit here this instant -- relevant and,
therefore, I"'mlost as to what his -- what value his testinony
woul d have.

I f he would be offering sone testinony about how nuch
it would cost to construct the project, that would be
different.

MR. PERECS: The timng, Your Honor --

THE COURT: Hold on, M. Pereos.

M. Hoy, do you have any comrents on that or --

MR HOY: Yes, Your Honor

THE COURT: | don't want your response to the offer of
proof yet.

MR. HOY: Just to nake the offer of proof conplete --
| apol ogi ze for munbling here.

Exhi bit, marked for identification, 132 is an
Cct ober 10, 2013, appraisal report by Joseph S. Canpbell. To
make the offer of proof conplete, | would stipulate to the

adm ssion of Exhibit 132.
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THE COURT: Okay.

MR, HOY: And fromthat point, it's really just an
argurment about relevance, and | can't add too rmuch to what the
Court has already observed, other than if the wtness
testifies, then the cross-examnation will reveal that this
perspective on what the project would have retailed for, if it
had been built, is based upon what the fair narket val ue of
these unit was after the crash

In other words, M. Canpbell went out and | ooked at
t he experience of The Montage, for exanple, and sone of the
ot her condom ni um proj ects around Reno, and said, "Wll, geez,
because of the crash, the property val ues cane way down;
therefore, the retail value of this project, if it had been
built, would be nmuch | ower than what everybody expected before
the crash in 2008."

THE COURT: But would that have any effect on the cost
to build it?

MR HOY: No.

THE COURT: | mght spend $10, 000, 000 building mny
dream hone, but the value of that honme to soneone el se or on
t he market m ght be $1, 000, 000.

But in this case -- and just to conplete ny anal ogy,
it mght cost $10, 000,000 to build nmy dream hone because | have

sonme bizarre thoughts about what esthetically I want in the
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house. But that house to anybody, other than nme, may be only
$1, 000,000 or it may be val uel ess.

And in this case, the issue is, what was the
construction costs -- that is what the percentage gets applied
to -- not what the ultinmate value of the -- of the conpleted
product would be on the market. The construction costs is the
termthat is used in the contract, not the ultimte market
val ue of the conpl eted project.

MR. HOY: Correct. And M. Canpbell is not offering

an opi ni on about what the cost of construction would have been.

MR. PERECS: Agreed.

THE COURT: And so | al so understand that
M. Canpbell's report has been stipulated as an admtted
docunent. And | would assunme, M. Pereos, because it is your
exhi bit, Exhibit No. 132 --

MR PERECS: | so nove.

THE COURT: You nove it and it's stipulated in, so
it'"s in. Do we need M. Canpbell --

MR, PERECS: Not now.

THE COURT: -- to cone in and testify?
MR. PERECS: Not now. The argunent -- the tie-in,
Your Honor, is that it's -- the architect knows that the noney

is not lined up, proceeds on an hourly basis. GCkay? It goes

to the AIA contract. The AIA contract has to be funded by a
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| oan. He knows that the devel oper doesn't have a | oan.

Campbel | would basically -- the logic of his testinony
is that this project was dead in the water fromthe day it
started. So that type of opinion.

THE COURT: Well, and we can argue about that --

MR. PERECS: That's argunent.

THE COURT: -- at sone later tinme. | understand that.

MR. PERECS: That's argunent.

THE COURT: But | appreciate the stipulation by
M. Hoy regarding M. Canpbell's report, because it obviates
the need for M. Canpbell to conme in and testify. Certainly it
also elimnates M. Hoy's ability to cross-exam ne him

But at this point, the docunent is admtted. The
Court will review the docunment, because it is an admtted
exhibit, in the Court's analysis of all of the docunents, and
then give it the weight that it feels is appropriate based on
the ultimate decision that | nmake regardi ng what are the
controlling docunents in the case.

(Exhibit No. 132 admitted into evidence.)

MR. PERECS: Your Honor what | will dois, if you take
arecess, | wll call M. Johnson, get himin here, see if I
can get himin here earlier.

THE COURT: kay.

MR. PERECS: And then we can finish this up
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THE COURT: Excellent. | appreciate that.

And thank you both for the very professional way that
this case has been handled to this point, | certainly
appreciate it. Court is in recess.

(Recess taken.)

THE COURT: We'Ill go back on the record in Steppan
versus |liescu, CV07-00341. | aminforned that M. Johnson has
made hinself available at a tinme earlier than anticipated.

M. Johnson is present in court.

Thank you for comng in so quickly, sir.

W will go back to testinmony. And, M. Pereos, if you
would i ke to call your next wtness.

MR PERECS: The next wi tness would be Dick Johnson,
pl ease. M. Johnson, please take the w tness stand.

THE COURT: M. Johnson, | will sinply rem nd you that
you are still under oath. Do you understand that, sir?

MR. JOHNSON:  Yes, sir.

THE COURT: Thank you.

Rl CHARD K. JOHNSON,
called as a witness herein, having been previously
duly sworn, was exam ned and testified as foll ows:
Dl RECT EXAM NATI ON
BY MR PERECS:

Q Pl ease state your nane.
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A Ri chard K. Johnson.
Q M. Johnson, | want to direct your attention to the
second extension with regard to this particular project. 1In

connection wth that second extension, were you present at a

hearing before the Reno City Council ?

A Yes.

Q Ckay. Did you have any neetings prior to that
heari ng?

A Yes.

Q kay. And wth whomdid you neet?

A You're talking right prior to the actual --

Q Yes.

A Ckay. | met with a couple of different people,
obviously, Dr. Iliescu, and sone people |I knew in the audience,
but also with Mayor Cashell.

Q kay. Was there an issue that surfaced with regard to
peopl e that were owed noney on this particular project?

A Yes.

Q kay. And was that part of the conversation with your
nmeetings --

A Yes.

Q -- with M. Cashell, the mayor?

A Yes.

Q What did you tell the mayor?
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A

Wl |, the mayor was tal king to ne about the extension

that was going to be heard in the council neeting. He said,

you know, if your people -- and everybody, buyers, sellers --
woul d agree to be sure that these other debts are paid off --
in particular, there was three | renmenber, one was a public
relations firm which was -- what should | say -- had a direct
relationship with one of the councilnen, so it was a sore spot
there, that he knew about and what have you.

And | said, "Well, | need to get their okay, but I
would tell you that | think that | can represent that, through
escrow, that the buyer will pay them But | need to have, you
know, the agreenment that they're going to add that noney to the
agreenent . "

Q Did you | ater have conmuni cations with a buyer?

A Wth a buyer? | believe so. If Samwas there, | did.

Q Ch, Sam Cani gli a?

A Yeah.

Q Ckay. And in those communications, what did you tel
Sam Cani gl ia before the hearing?

A | don't renenber the exact conversations.

Q The subst ance.

A But the bottomline is, |I got the okay from buyer and
seller before | got in front of the city council.

Q kay. And what did you indicate in front of the city
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counci | ?

A That if an escrow were to occur, that those people,
all those underlying bills, would be paid off through escrow.

Q Was that also codified in an addendumto the purchase
agr eenment ?

A That's what | was hoping to | ook up before | got here,
but -- | think in --

THE COURT: M. Johnson, if you want to take a nonent
and review a docunent, or if, M. Pereos, you can direct himto
a docunent to review, we've got the time, so go ahead.

BY MR PERECS:

Q Was there an Addendum No. 6 that was eventually
drafted?

A Ch, yes. | was worried about No. 5. No. 6, | know
had everything spelled out in detail.

Q kay. And did No. 6 ever get inplenented?

A No.

Q OCh, all right. Wat you were thinking about is

whet her or not Addendum No. 5 al so addressed the issue --

A Ri ght.

Q -- that if the escrow cl osed --

A Ri ght .

Q -- these people were going to be paid?
A Correct.
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MR. PERECS: Court's indul gence.

THE COURT: So, M. Johnson, are you saying that
Addendum No. 5 woul d have covered the concerns of Mayor Cashel
regar di ng out standi ng bal ances that were owed?

THE WTNESS: Yeah. And it would -- when you say his
concerns, he was just sharing with ne the fact that there were
peopl e there, both in the audience and a council nenber, that
had reason to want to be sure that the | ocal people that were
owed noney were taken care of.

THE COURT: Gkay. And it was Addendum No. 5 that
woul d have covered that?

THE WTNESS: That's what | don't renenber, what was

in No. 5. | know No. 6, because before | was called, | just
pulled up No. 6 and read it. In fact, | brought a copy with ne
and | know it covers it quite -- quite extensively in No. 6.

THE COURT: Ckay. So it mght be 5 and 6, but it's at
| east 67?

THE W TNESS: Absol utely.

MR. PERECS: Well, Your Honor, that's good enough. |
have no further questions.

THE COURT: Hold on. Let ne just nake a note here.

And, M. Johnson, was Addendum 6 the one that you said
you weren't sure if it was put into effect?

THE WTNESS: To the best of my know edge, it was
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never signed. It was a negotiated thing and then the noney
fell out and we never went ahead. So whether it was signed or
not, | don't renemnber.
THE COURT: But No. 5 was?
THE WTNESS: |'mpretty sure No. 5 was.
THE COURT: Go ahead, M. Hoy. Thank you.
MR. HOY: Thank you.
CROSS- EXAM NATI ON
BY MR HOY:
Q Good norning, M. Johnson
A Hi .
Q Vel cone back.
You just nentioned that you brought a copy of a draft

Addendum No. 6 to the | and purchase agreenent with you today?

A Vell, yeah. | had just gotten to the office, frankly,
when | got the call. And I had | ooked up, started | ooking up
things and | cane -- the first thing | saw was Addendum 6, and

there was a draft.
One draft was -- that | actually pulled was in July of

2009, and the other draft was Septenber 13th of 2010. So |

have two drafts -- and | know there was probably a couple nore
in between -- but both of themdeal with what | amtal king
about .

Q May | see the two draft Addenda 67
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A It's --
MR. HOY: Any objection?
MR. PERECS: No.
MR. HOY: May | approach the w tness, Your Honor?
THE COURT: You may.
THE WTNESS: And they fell on the floor, so |I hope

got the pages in the right order.

BY MR HOY:

Q Now, you maintained the files that were eventually
turned over in discovery on behalf of Dr. Iliescu and
Ms. Iliescu in this case; is that right?

A | turned over ny files to them yes.

Q These two draft addenduns are not in the discovery.

Do you have any understandi ng why that's the case?

A "' m not sure when the discovery was. These may have
happened after. | don't renenber the dates. If -- either they
were in there or they -- you know, it cane after the date of

requesting ny files; so it's one of the two.

Q That's a fair point. One of these drafts is dated
July 1, 2009, and the other is Septenber 13, 2010. And I think
this litigation started back in 2007. So that's very possible.

| would note that in the draft dated Septenber 13,
2010, there's an agreenment -- this is just draft, but it reads:

"There were previous unpaid invoices for services
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performed in the devel opnment of the property during prior
escrows. Buyer agrees that in addition to the purchase price,
all such nonies owed will be paid by buyer through escrow. To
the best of buyer's and seller's know edge this includes, but
isnot [imted to the followi ng: Waod Rodgers Engi neering,
$5,314.48; |WStrategies, Public Relations, $60,000; and
Tri-State Engi neering, $19,234.10."

But the architect is not listed there.

A | think if you read sone of the other paragraphs, it's
dealt with. Look at the paragraph above it.
Q kay. You are correct, sir.

"Buyer shall assune all existing liabilities, liens,
rel ated costs and ot her issues, known or unknown, associ ated
with the design and devel opnent of the property during the
duration of the agreenent and its addenduns, which duration is
July 29, 2005, through and including the close of escrow.
Specifically, this shall include any obligations or |iens,
exi sting and/or in dispute, and related costs, to the
architectural firmof Fisher-Friednman Architects (Al A
architectural services contract) including but not limted to
its architect of record, principals, consultants, related
firms, enployees and associated entities. Buyer to pay through
cl ose of escrow, any known clains by the above."

Can you please tell us what negotiations led to the
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drafting of that |anguage?

A Yeah, at sone point | found out about the stuff being
owed, which was prior to the hearing, which -- because then --
that's the soonest | can renenber, because that's when it
became record.

Beyond there, there's been so many di scussions |
couldn't begin to tell you when and what was tal ked about when.

MR. HOY: May | have these marked separately for
identification, please. Let's nake the earlier one first.
There you go.

THE CLERK: Exhibit 54 marked for identification and
Exhi bit 78.

(Exhibit Nos. 54 and 78 marked for identification.)

THE COURT: Exhibits 54 and 78 have been narked.
Again, we're just using nunbers that were not used in the
original marking of the exhibits by M. Hoy.

Any objection to 54 and 78 being admtted, M. Pereos?

MR PERECS: Yes, | do, because | never saw them
before this witness testified to them

THE COURT: Well, M. Hoy, could you provide them --

MR, PEREQCS: | mean, |'m--

THE COURT: -- to M. Pereos.

And, M. Pereos, take as long as you feel you need to

revi ew t hose docunments.
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MR. PERECS: May | ask the witness a question or two?
THE COURT: You may.
VO R D RE EXAM NATI ON
BY MR PERECS:
Q Who prepared the addenduns? | know they're on your
stationery.

A Yeah, | was going to say, |'mpretty sure that | typed

t hem out and probably did the original. Like | stated earlier,
there's two there. One was -- and this was on ny conputer
that's where | |ooked first, and that's as far as | got.

The earliest one was -- you know, and then the | atest

one. And those are the two | printed out because | was goi ng
to see what the difference was and try and recol |l ect what went
on. There were others on there, that were other drafts in

bet ween.

And now to answer your question, | don't remenber if I
had i nput on the original draft fromHale Lane -- which | think
| did, because of sone of the wording, but |I'mnot sure of
t hat --

Q kay.

A -- sol can't -- | can't give you a straight answer.

Q So there were earlier generations of both of these
drafts on your conputer?

A There's generations between those two, for sure.
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Q OCh, there's generations?

A If there's any earlier, | don't know, because |I didn't
have time to | ook.

Q Al right. Wat's the basis of the explanation of the
time differential of al nost one year?

A | think it's the sanme old story, we didn't get the
noney and now we're renewing it again.

MR. PERECS: Well, the only basis | have for any
objection is the fact that it's not signed. Al it was, was
subject to negotiations. But that goes to the weight, | guess,
nore than to admissibility.

THE COURT: | agree. They'll be admtted and the
parties can argue what value they provide to the Court at a
[ ater tine.

MR. HOY: Thank you. May | approach the w tness, Your

Honor ?
THE COURT: Fifty-four and 78 are adm tted.
You nmay approach the w tness.
(Exhi bit Nos. 54 and 78 admitted into evidence.)
CROSS EXAM NATI ON ( RESUMED)
BY MR HOY:
Q M. Johnson, |'m handi ng you what has been marked for

identification -- well, admtted as Exhibit 54. This is the

July 1, 2009, draft of an Addendum No. 6.
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Does Exhibit 54 reflect negotiations that were going

on at or about the tinme of the -- that date, July of 2009?

A Yes.
Q And bet ween whom were those negoti ations taking place?
A Well, through Sam Caniglia, Dr. Iliescu -- because |

was representing him-- and at different tinmes there were
guestions asked of Hale Lane; but | don't know.

Q And by drafting this on your conputer, does that
indicate to you that you had no objections to the terns that
were in that draft?

A | don't recall having had objections. There were
times where | did question sonme stuff and, you know, questioned
if we should raise the price to do things and to put some bonds
on it -- 1 think one of these maybe has a bond in it and one
may not -- those types of things, to protect Dr. Iliescu. But
t hose questions went back to the legal firm

Q May | take a quick | ook at 547

A Sur e.

Q I n Exhibit 54, page 2, nunbered paragraph 6, there's a
listing of vendors who are owed noney there. And this tine it
says: "Paragraph 6(d), Fisher-Friedman, architectural fees,
$2,585,561.55." Did | read that correctly?

A Yeah.

Q Was that nunber part of the discussion and negotiation
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bet ween the owner -- well, the devel oper, Sam Caniglia, and
Dr. Iliescu at that tine?
A Vell, it wasn't a negotiation. This was supposedly

t he best nunbers that Sam Caniglia had at that time and that he
provided to ne. | think there's even further data in there
saying, all that's subject to adjustnent to whatever the actual
nunbers are. But that's what he was |led to believe they were.

So there's an overall statenent that he will pay for
all of them but here is a sanpling of what we think it is.

MR. HOY: Al right. Thank you. No nore questions.

THE W TNESS: Um hum

MR. PERECS: Your Honor, | don't have anynore.

THE COURT: M. Johnson, again, thank you for com ng.
| know you were only here briefly, but your testinony was
i nportant, so thank you for being here, sir.

THE WTNESS: kay. Thank you.

THE COURT: Any further witnesses to call?

MR. PEREGCS: No, nothing further.

THE COURT: So the defense rests?

MR PERECS: Defense rests.

THE COURT: And any rebuttal w tnesses, M. Hoy?

MR HOY: No, Your Honor.

THE COURT: (kay. Counsel | appreciate, again, the

fact that we were able to do this in four days instead of five,
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as originally anticipated.

It is now 11:15 a.m And so what | would like to do
is first find out, are there any additional just oral issues
that we can take up prior to going forward with cl osing?

M. Hoy?

MR. HOY: | have no notions at this tine.

THE COURT: M. Pereos, any additional --

MR. PERECS: | have none.

THE COURT: Then let's talk about closing argunent.
have given it a lot of thought, but I would Iike to hear what
the parties' thoughts are at this point regarding how you woul d
i ke to proceed.

Have you deci ded whether or not you just want to make
an oral presentation to the Court and submt it or do witten
post-trial briefs and submt it in that fashion?

M. Hoy.

MR. HOY: M coll eague and | have discussed this. |
think we both prefer to have an oral closing argunent. |If the
Court raises a legal issue during our oral argunent, that m ght
give rise to a brief. But absent that issue, | think that we
coul d both argue and submt the case this afternoon.

THE COURT: Excellent.

M. Pereos?

MR. PERECS: On that particular issue -- you know, |
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did tell that to M. Hoy. And I'mrethinking it because | see
| egal issues surfacing that are going to necessitate briefing.
| just see it in the argunments, you know.

THE COURT: Well what ny thought, frankly, was, the

nore |'ve given it sonme consideration, is actually just to do

both. | don't have an opposition to the parties being able to
do a closing argunment today, because as | stated -- | believe
it was on Tuesday -- | see great value in closing argunent

rather than just witing sonething out.

But what | also see value in, in this case
specifically, is the opportunity for the parties to possibly
present in a witten form any additional |egal authorities
that they mght like to direct the Court to or a suppl enental
post-type -- strike that -- a post-trial brief if they belief
it is appropriate.

And so what we will do is we will reconvene at 1:15
today -- unless you want to just get into it right now -- and
do closing argunents on the case. And then | wll give the
parties the opportunity, if they feel that they want to
exerci se that opportunity, to file a post-trial brief, and that
post trial brief will be filed -- one nonent -- no l|ater than
Friday, January 3, 2014, at 5:00 p.m so that will give you a
coupl e of weeks to draft anything that you feel needs to be

drafted.
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Do you both think that would be enough tine,
approxi mately three weeks, to get that done?
MR. HOY: That's plenty of time for me, Your Honor.

THE COURT: M. Pereos, does that work for you, as

wel | .

MR. PERECS:. Yes, | can deal wth that, | hope.

THE COURT: kay. And if it beconmes an issue, then
et the Court know and | will extend you sonme additional tine,

either party, if you feel that it's appropriate.

| don't anticipate that it's a briefing in the sense
of notion, opposition, reply --

MR, PERECS: No.

THE COURT: -- submission, it's just one docunent that
is submtted by each party sunmarizing both the factual and
| egal issues in the case, if you feel it's appropriate.

And, M. Pereos, if you choose to file one and,
M. Hoy, if you choose not to file one, | obviously won't
consider it against M. Steppan. |If you think you' ve nade al
your points, then there's nothing else to say. And | also
appreciate not reiterating things unnecessarily. So | wll
leave it up to the parties.

Wul d you like to just go forward right now that we've
got some time, with closing argunent, or do you think you need

an opportunity to collect your thoughts and conme back possibly
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after the noon hour?

MR HOY: | --

THE COURT: You're first, M. Hoy, so it's up to you

MR. HOY: My, friends, ny famly and ny col |l eagues al
know that | can't do anything in under 40 mnutes, so | think
we had better kick it off at 1:15.

THE COURT: kay. Then the evidentiary portion of the
trial will be considered concluded at this point -- strike
t hat .

Prior to doing that, we did have the issue yesterday
come up about both the |lis pendens and the pre-lien -- or,
excuse nme, the publication. And I know, M. Hoy, you had your
staff going back and reviewing to determne if you could
produce the notice, the publication notice.

Were you successful in that endeavor or not?

MR, HOY: Not.

THE COURT: Okay. Then the Court's ruling regarding
that issue will not change. | would have given you the
opportunity to produce the Certificate of Publication, but
given the fact that that is not available, then there is no
need to reopen the case on that issue.

And now | will officially say that the presentation of
evidence in the case is concluded and the Court will take no

addi ti onal evi dence.
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W will reconvene at 1:15 for the purpose of closing
argument .

M. Hoy, you suggested earlier that some departnents
like to set tinme limts on counsel for closing argunents. |
don't think that that is necessary. | don't have any
experience with either counsel professionally, outside of these
proceedi ngs, but | think that |'ve been very inpressed with
both counsel in the way they present their evidence and the way
t hey' ve nmade their argunents.

| know | have the authority to inpose reasonable tine
limts on people. And the issue always is, what is and is not
reasonable? | don't think it's necessary in this case to do
that. | would only encourage both parties to make their
argunents and when they are finished, don't nake them again.
That's kind of the way | look at it.

So we will be in recess until 1:15.

(Recess taken.)

THE COURT: We'Ill go back on the record in Steppan
versus lliescu. | was briefly taken aback when | cane into the
courtroom because the lights weren't on, so | was concerned
that there was sonething wong with ne. It was a good thing
that we had a doctor in the room

But it appears that the lights are off because M. Hoy

wi |l be making a Power Poi nt presentation during his closing
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argument .

M. Hoy, do you need nore lights than this or is this
good for you?

MR. HOY: This is fine for me. Thank you

THE COURT: Ckay. Then we will begin with closing
argunments on behalf of the plaintiffs.

M. Hoy, you nay proceed.

MR. HOY: Thank you, Your Honor. | would like to
start this afternoon by thanking the Court for its attention.
And | know that those are words that are said at the end of
many trials, but it is very sincere. |'ve been through many
bench trials and never had a judge pay this close attention.

| would also Iike to thank the Court for extraordinary
patience with sone of the witnesses, including ny client. Most
courts would not just set up the courtroomto allow a couple of
gentlemen to have a tinme to speak to one another. And | think
that that m ght be part of what this trial was about, to be
candid with you.

Under NRCP 52, in a bench trial the Court is required
to make factual findings and conclusions of law in support of
the judgnent. And this is why, in our trial statenent, we
i ncl uded a nunber of nunbered paragraphs of clainmed facts, so
that that could serve as a gui depost for the Court in that

effort to create findings of fact as required by Rule 52.
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| would submt to the Court that the plaintiff has
proven every one of those nunbered clained facts, with the
exceptions of paragraphs 27 and 54.

Then | just have a further comment about paragraph 64.
And paragraph 64 in our trial statenent reads: "Even though
the April 20th" -- "April 2007 transaction never closed, by
Sept enber 25, 2007, Iliescu had received at |east $1,176,000 in
nonr ef undabl e deposits under the | and purchase agreenent as
amended. "

And then we cited Exhibit 102 for that. Exhibit 102
was not admitted, Your Honor.

But Exhibit 79 was, and Exhibit 79 is an escrow
instruction for that April 2007 closing that shows that there

were previously $1,176,000 in paynents fromthe buyer already

paid. Furthernore, Dr. Iliescu testified that he had received
sonewhere north of a mllion dollars in those nonrefundabl e
deposi ts.

That's not directly relevant to our claim it just
goes to sone of the issues of basic fairness that have been
raised in this case.

And on that point, Your Honor, | would like to refer
the Court back to an order of this Court by a prior judge, that
we' ve not discussed in this trial. 1t was an order dated

Septenber 1, 2011.
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And the Court can go back and read the notions that
led to this order, but here's the basic background. Dr. and
Ms. Iliescu had sued the Hale Lane law firmand sonme of its
constituent nenbers for |egal mal practice.

And one of the clains was that Karen Denni son and the
rest of the firmcould have and should have advised Dr. and
Ms. Iliescu to file a notice of non-responsibility, cutting
off the ability of nmy client to record a nmechanic's lien.

And one of the statutory prerequisites to being able
to file a notice of non-responsibility is that the owner has to
be a disinterested owner. And that's got a legal definition in
the statute.

And Judge Elliott nmade certain findings about that
claim He said, "Dr. Iliescu is not a disinterested party" --
or, I"'msorry, "a disinterested owmer." And he wote:

"This is because the undi sputed evidence before the
court denonstrates that plaintiffs" -- and that was Iliescus at
the tinme -- "that plaintiffs entered into contract with
devel opers for inprovenents to the property even before the
def endants becane involved in the matter. Plaintiffs
negoti ated and signed this contract by thensel ves.

Furthernore, that contract contained | anguage that required
plaintiffs to participate actively in the devel opnent of the

project” -- I"'msorry -- "the property.”
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"Specifically, the language within the original
contract may be offered contingent upon obtaining the necessary
government approvals with which plaintiffs were required to
assist. Modrreover, the court will note that as result of those
negotiations, plaintiffs were to receive sone $7.5 mllion in
paynents and a pent house val ued at approxinmately $2.2 mllion.

"“Accordingly, these actions clearly denonstrate that
plaintiffs personally contracted for and were to benefit from
the inprovements to their property, thus making plaintiffs
i nterested owners before defendants" -- the Hale Lane | aw
firm-- "had any part in the matter."

Now to be fair, the "personally contracted for" clause
refers to the | and purchase agreenment and not the design
agreenent itself. But the purpose for nme to bring this up is
it really illustrates the point that we' ve been making al
along, which is Dr. and Ms. Iliescu are not disinterested in
this design contract. Through their own contract with these
devel opers, they had a role, they had a stake and a benefit to
receive fromthe work that ny client did.

So there is nothing inequitable about this Court
i nposing a nechanic's lien. And | know that this Court has
al ready | ooked at the statute and really said, based on the
application of the unambi guous statute, a lien is going to be

i nposed on this property.
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But we will hear argunents this afternoon, |I'm
certain, that it's just not fair to Dr. and Ms. Iliescu, and
that they didn't sign the design agreenent, and so on and so
forth.

The mechanic's |ien secures the anmobunt of the
agreenent that is in Exhibit 6. This Court has so rul ed.

The ampunt that's due under that agreenment can be
broken into three categories. One is the designer fee for the
base contract, and that is based on 5.75 percent of the
estimated construction costs; the rei nbursabl e expenses, which
the contract provides for reinmbursenment at cost, plus a nmarkup
of 15 percent; and additional services at an hourly rate, plus
15 percent on those hourly rates.

And I'Il get intoit inalittle bit nore detail for
each of those three categories.

Much of this trial has been a debate between | awers
t hrough questions, rather than about evidence. And | say that
because it's ny view, at |east, that the base contract, or the
mast er agreenent, is very clear about the nechanics of
conputing the designer's fee, based on the construction cost.

If you look at Section 1.5.1 it's crystal clear that
t he 160, 000, 000, which was increased to 180, 000,000 in
Exhibit 7, is merely an estinmate to be used for billing

pur poses and that the contract has a mechanismbuilt into the
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contract for reconciliation of the total fees at the end of the
proj ect.

The defense in this trial has urged that the
Novenber 15, 2005, agreenent, which |'ve been referring to as
t he stopgap, controls the conputation of the fee for all of the
work that was done fromthe period of Novenber 15, 2005, unti
the master agreenment was actually signed, which was signed by
t he devel oper on April 21, 2006.

And, of course, not to bel abor the point that we've
been tal ki ng about for three-and-a-half days, Exhibit 9 was the
Cct ober 25th proposal for a 5.75 percent fee, 5.75 percent of
t he construction costs.

And that October 25th proposal attaches the B141 form
agreenent to it. And that form agreenent has this
reconciliation mechanismthat was carried through all the way
to Exhibit No. 6, the master agreenent.

Now, of course, we have the stopgap hourly agreenent
while the | awers are going back and forth throughout Novenber,
Decenber, and all the way through into April.

And then finally, we have the master agreenent signed
on April 21, 2006, along with Addendum No. 1. Those are
Exhibits 6 and 7.

That contract -- to further expound on the defense

theory of this case, they argue that the stopgap agreenent
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controls the calculation of the fee earned between

Novenber 15th -- it should be 2005 -- and April 21, 2006. And
furthernmore, that no work or very little work was actually
performed after April 21, 2006.

This is a |l egal argunent, Your Honor. The effective
date of the master agreenent controls as a matter of |aw
W' ve cited these authorities in our trial statenent at pages
24 and 25. |1'msure the Court has read that, and there is no
reason to get into that any further today.

This is an inportant point. There was no attenpt by
t he defense to show that this October 31, 2005, effective date,
whi ch was specified in the contract, was not attended by the
parties. In fact, all of the evidence that we have outside of
the contract, confirns that the parties to the naster agreenent
al ways intended that the fees woul d be based on 5.75 percent of
the estimated construction costs. So | would like to go
t hrough sone of that evidence.

The defense has al so argued, at points during the
trial, that because the project was never built, you don't know
what the construction costs are, therefore, no fee is due
what soever

And counsel was ignoring in the exam nation of the
Wi t nesses, Section 1.3.9, which tal ks about the paynents to the

architect. And Section 1.3.9.1 indicates that the architect
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will bill nonthly, and further provides that if the client
doesn't object -- there's only a period of tinme within which
the client can object. And you' ve heard over and over that the
client never objected to any of the invoices.

We can al so | ook at the invoices thenselves to
determ ne what the parties intended through their perfornmnce.
And Exhibit 25 is -- is the packet of invoices under the
stopgap agreenent, starting in Novenber of 2005.

And the very first invoice has that handwitten note
on it that says, "Billing shall be credited to SD/Entitlenents
phase once the contract is signed."

And M. Pereos has made the valid point, we don't know
whet her that notation was on the invoice that actually went to
the client. Al we knowis that that notation is on the
invoice as it was retained in Fisher-Friedman's files. And
that's a very fair point. But it shows that at |east from
Fi sher-Friedman's perspective, that's what the deal was.

But then we also have the later invoices in
Exhibit 25. And the Court has seen these invoices and
under stands that as soon as the master agreenment was signed,

t hat Fi sher-Friedman Associates started to re-bill under a
percent age-fee basis, and then further showed all of the
paynents that had been received before that naster agreenent

was even signed.
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And again, there's no evidence in this case,
what soever, that there was ever an objection fromthe client or
from anybody else to this nethod of billing.

And then further, October 20, 2006, now we're getting
to the point where the project is being submtted to the
Pl anni ng Conmm ssion before it goes before the city council.

And you will recall that Fisher-Friednman Associ ates, through
the project manager, Nathan Ogle, sent Cal Bosma an enmmil and
that emai|l says that, "This schedul e shall supersede al
previously agreed to paynent schedul es.™

And it says, "Qur fee is based on the value of the
schemati c design, the entitlenents phase being $2, 070, 000."

And as the Court has seen, that is 5.75 percent of the
$180, 000, 000 construction costs, times 20 percent for schematic
desi gn.

And you' ve heard M. Friedman testify that at sone
poi nt, he was dealing with Cal Bosma, who was in the Coast
Guard, and he wanted to have a schedul e of paynents that he
coul d deal wth,.

And this is the schedule, this Exhibit 32, this enai
correspondence. "This schedule shall supersede all previously
agreed-to paynent schedules.” And gives the dates and the
anmount s due.

Now, M. Friedman also testified that his recoll ection
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was that all of the paynments were going to be even, nonthly
paynments. And, of course, this exhibit does not bear that out.
But this exhibit does bear out that there was an agreenent

bet ween the parties to schedul e out what the paynents woul d be,
at least for the schematic design fee portion.

And then we have in April of 2007, an attenpt to cl ose
escrow. And we didn't go into a |lot of detail in the trial
about this, because nost of this is just docunented in the
exhibits. And they're Exhibits 79 through 89, 94 through 101,
and 105 through 108.

And those docunents denonstrate, Your Honor, that
there was this double escrow set up to where one entity was
going to receive upwards of $23 mllion. They would take a cut
and then they would pay Dr. Iliescu under his |land purchase
agreenent, and the liens and so forth would be paid off.

Exhibit 99 was part of that escrow. And in this
docunent, the parties denonstrated that, once again, they
i ntended to pay Fisher-Friedman Associ ates, based on 20 percent
of the overall fee, as specified in that master agreenent.

No attenpt to try and do sonme gyration to account for
some of the fees based on an hourly basis and sone ot her fees
based on the percentage of construction costs.

And t he outstanding principal balance at that tine was

roughly $1.7 million. The interest at that time was only 155,
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$156,000. But the daily interest rate was $955, according to
t hat payoff request.

And, in fact, if you -- if the Court wants to del ve
into those closing docunents, there was actually a series of
deeds that were signed -- obviously never recorded, because the
escrow never closed. But there were many, many signed
docunents actually tendered to the escrow agent to cl ose that
escrow in April of 2007, including a lien release from Mark
Steppan. Again, it didn't close, so that never becane
effective.

Just today we heard that two years after that, even
t hese devel opers, M. Caniglia, was still talking about putting
a deal together to close escrow. And in that draft Addendum
No. 6 that M. Johnson tal ked about this norning, there was a
listing of the vendors who woul d be paid out of escrow and
so -- and M. Johnson testified that this draft agreenent
reflected the negotiation that was going on at that tine
bet ween the buyer and seller; the seller, of course, being
Dr. and Ms. Iliescu.

Under the contract, M. Steppan does not have to prove
that the schematic design was 100 percent conplete in order to
recover sonmething in this case. It's not an all-or-nothing
deal. The contract is very clear that the architect was

supposed to be paid for whatever progress was achieved towards
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schemati c design

W' ve taken the position in this case that the
schemati c design was a hundred percent conplete as soon as the
entitlements were awarded on Novenber 15, 2006, by the City of
Reno.

Brad Van Weert testified that the schematic design was
a hundred percent conplete. Rodney Friedman testified that the
schemati c desi gn docunents were a hundred percent conplete.
Mark Steppan testified that the schematic design was a
hundred percent conplete. Nobody has cone to this Court and
said that the schematic design was not a hundred percent
conpl et e.

Now, M. Clark, the architect we heard fromthis
nor ni ng, nmade sone comrents about qualities of the schematic
desi gn package, and so on and so forth. But you did not hear
hi m say, given the contract definition of what schematic design
requires, that Mark Steppan and Fisher-Friedman failed to
achi eve a conpl ete schematic desi gn package required by the
contract. He didn't testify to that.

| would al so note, Your Honor, that nobody fromthe
defense side has ever testified that Steppan was X percent
conplete with the schematic design. It's always been an
all-or-nothing proposition for the defense.

Exhi bit 48, of course, is the Novenber 30, 2000 --
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believe it's 2006, but that could be a typo at the top.

In any event, it refers to the Novenber 15, 2006,
public hearing at which the tentative map was approved. And,
of course, we have argued and had evi dence that that concl udes
the entitlenments and the schematic desi gn phase under the
contract. And there's been no contrary testinony or opinion
about that point.

Let me turn now to additional services. At a point in
this trial -- | don't renenber, | think it was yesterday --
def ense counsel argued that the Court's prior summary judgnent
order precludes us from seeking additional services as part of
this case. And the argunent is that, based on the wording of
the order granting partial summary judgnent, that the only
thing that Mark Steppan can recover is the fee based on a
5.75 percent of the construction costs, and nothing el se.

The notion for partial summary judgnment definitely
tal ks nostly about that part of the agreenent, but it was a
nmotion for partial summary judgnent to just say, "W think that
the lien secures paynment of this amunt."”

That notion doesn't address additional services, but
it doesn't rule out a lien for the additional services, either.
And so part of the mechanic's lien claimin this case, Your
Honor, is for these additional services. And again they're

pretty minor anounts in the grand schene of things, but it is
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part of our case.

One category of additional services is the building
mass nodel exhibits. W have a signed agreenent, signed by the
devel oper for that, in Exhibit 19. W have invoices in
Exhibit 27. There's no evidence that anybody ever objected to
t hose invoi ces.

Project 0515-03 is the study for the adjacent church
parking structure. And you've heard a | ot of testinony about
that. W have a signed agreenent fromthe devel oper
Exhi bit 20. W have invoices in Exhibit 28. W have an anount
due of $8,122.50 for that work.

We are al so seeking under Project 0515-05, the
conpensation on an hourly basis for the study to respond to the
Reno City staff comments.

Now, we don't have an agreenent signed by the
devel oper for this work. W do have the facts that went from
the architect to the devel oper; we have sone invoices; and the
Court knows that there was no objection to any of those
invoices. And | will address that further in just a noment.

Then finally, we have Project 0515-06, the video
fly-through. Again, we don't have a signed -- an agreenent
signed by the devel oper to do that work. W do have invoices
for that work in Exhibit 30. And the anmpbunt due under t hat

subproject is $66, 620.
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What we do have, Your Honor, is a naster agreenent
that says that the parties may nutually agree in witing to
additional services. But there can also be changes in services
of the architect if required by circunmstances beyond the
architect's control or if the architect's services are affected
as described in 1.3.3.2.

Further, in the absence of nutual agreenment in
witing, the architect shall notify the owner prior to
provi di ng such services. |If the owner deens that all or a part
of such change in services is not required, the owner shal
give pronpt witten notice to the architect, and the architect
shal | have no obligation to provide those services.

And then the paragraph goes on to describe how those
services are going to be conpensated.

And so even with respect to these additional work
categories where the devel oper did not actually sign off, the
Court has before it evidence that the architect told the
devel oper what was going to be done; the devel oper said, "Go
ahead and do it"; the work was done; the invoicing went out;
and there was no objection to any of the invoi cing.

Section 1.3.3.2 of the master agreenment follows the
provision that | had up on the screen just a nonent ago. And
it says that the architect is also entitled to conpensation if

there's a change in instructions or approvals given by the
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owner that necessitates revisions in instrunents of service.

So this would apply to the video fly-through. Even if
there was no prior warning in witing to the devel oper, we
neverthel ess have an instruction by the -- "the owner," it
says, but it's really the devel oper here -- to go ahead with
that project. And it was a very tine-consum ng and expensive
proj ect .

We al so have .6, "Preparation for and attendance at a
public hearing.” And | think that that also includes the video
fly-through work, because all of that work, the PowerPoint, the
video fly-through and those presentation materials, were all to
prepare for the public hearings to try and get approval of the
tentative map based on the architectural design

Exhi bit 3, Your Honor, is the second anended
nmechanic's lien. And the lien law all ows parties to anmend
their lien up to the tine of trial. And so we did that.

And one of the reasons we did that is to make it very
easy for the Court to foll ow what our cal culations are and al so
conply with the statute. The statute has a certain way of
setting forth the amounts due.

And so that's what Exhibit 3 does, but it's also a
very handy summary of what our claimis. And |I'm show ng right
now, Exhibit No. 3, at page 4.

And so the total we claimin principal is one mllion

Peggy Hoogs & Associ at es
775. 327. 4460

AA1684



© 00 N o o B~ w NP

N NN NN R R R R R R R R R
A W N P O © 0 N O O D W N B O

939

and seven hundred and fifty five dollars, two hundred
twenty-nine -- let me try that again -- $1, 755, 229. 99.

| nmentioned at the beginning of the trial that the
conputation of interest is really a legal matter for the Cou
to decide. Exhibit No. 5 is a schedule show ng the cal cul at
as | interpret the | aw

NRS 108. 237(2) essentially says that the interest
shal | be conputed based on the rate of interest agreed to in
the contract or the prime rate as of July 1 or January 1,
i mredi ately before the date of the judgnment, plus 4 percent.

In nmost civil actions, Your Honor, the legal rate o

interest is the prinme rate plus 2 percent. The legislature

rt

i on

f

has

decided that for nmechanic's liens it should be 4 percent. And

| would submt to the Court that that's because mechanic's
cases are supposed to be adjudicated rapidly and this is
somewhat of a penalty, | suppose, for dragging out the proce

In any event, what | have done -- and I will showt
Court sonme of the contract |anguage that applies here. The
contract, the base agreenent, or the master agreenent, says
that invoices becone due 15 days after they're given, and th
interest begins to run 30 days after the invoice.

And so in the top portion of Exhibit No. 5, what |’
done is |'ve taken the nunber of days outstandi ng under that

current invoice and multiplied it by the contract interest

i en

SS.

he

at

ve
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rate, which is 1.5 percent per nonth.

There's an argunent to be nade, Your Honor, that
because the contract specifies a nonthly rate, that you would
conmpound every nonth. But we haven't really explored this too
much in this case.

There is sonme Nevada authority that says that interest
shoul d be conputed based on a sinple basis rather than a
conmpound basis. And in any event, 18 percent per year is a
pretty high interest rate, so | think it m ght be overreaching
to suggest nonthly conmpounding on the interest. And | don't
t hi nk the Suprene Court woul d uphold that, anyway.

So that's for the largest part of the claim W' ve
applied the 18 percent sinple interest and we've conme up with a
nunber -- | can't exactly read it on here, but it |ooks |like
2.1, $2.2 million. And again this case has been -- these
anount s have been due for close to 2800 days, sonething |like
t hat .

For the additional services, what |'ve done is |'ve
just taken the legal interest rate, or the prine rate plus
4 percent, and applied those rates and |'ve -- and you can see
that in this schedul e.

| have the schedule in an Excel spreadsheet, so if the
Court gives us sonme direction on how the Court w shes to

conpute the interest, we can very easily confer with counse

Peggy Hoogs & Associ at es
775. 327. 4460

AA1686



© 00 N o o B~ w NP

N NN NN R R R R R R R R R
A W N P O © 0 N O O D W N B O

941

and apply the Court's rules to the nunbers and cone up with the
correct nunber.

This is the page fromthe nmaster agreenent that | was
referring to. It's Section 1.5.8, page 10 of Exhibit 6.

"Paynments are due and payable 15 days fromthe date of
the architect's invoice. Anmounts unpaid 30 days after the
invoi ce date shall bear interest at the rate entered bel ow, or
in the absence thereof, at the legal rate prevailing fromtine
to time at the principal place of business of the architect.”

And the contract says one-and-a-half percent per nonth
or nonthly.

Wth that, Your Honor, | would be happy to try and
answer any questions that the Court has, but | have no further
summation at this point.

THE COURT: Thank you, M. Hoy. | don't have any
guestions for you at this nonent.

The bailiff will turn the lights on. | don't know if

M. Pereos anticipates a PowerPoint presentation in his closing

argunent .

MR. PERECS: Too technical for ne.

THE COURT: M. Pereos, you're sonmewhat ol d school
like |l am | wite with a pencil. So take a nonent.

Whenever you are ready, M. Pereos.

MR. PERECS: Thank you. | too will joinin M. Hoy's
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remar ks concerning gratification for the tinme of this Court.
It's a first experience for ne, as well as it is for M. Hoy;
and not knowi ng what to expect, |'ve got to tell you that it's
a pl easant surpri se.

| always am satisfied when | see a judge take notes,
because | know, after practicing all the years |'ve practiced,
| don't renmenber what witnesses testified to seven days ago
wi thout referring to nmy notes; mainly because -- maybe because
I"'min the fight of the battle at the tinme and there's so many
anxieties. But when | see a lot of the notes taken, which
did, on that, at least it means to nme that the judge is
tracki ng al ong.

And then, of course, well, you get a reading on the

Judge when you hear the rulings. And if the Judge shoots ne

dowmn with a logical ruling, it makes sense, | can understand
that. Now, having said that -- and after |'m done shining your
shoes -- | will nove on to the nerits of the case. Al right.

Nevada is a pleading, notice pleading jurisdiction.
Now, | don't nean to -- let me go about it this way.

| recognize that the Court's background conmes from a
crimnal background. And having said that, okay, I'"mgoing to
go through sone elenentary issues that I'mnot sure that the
Court is famliar wth.

THE COURT: | won't be offended. | mght know what
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you are tal king about, you never know. Go ahead.

MR, PERECS: GCkay. Nevada is a notice pleading
jurisdiction, to be distinguished froma code pl eadi ng
jurisdiction. California is a code pleading jurisdiction.
Nevada foll ows the Federal Rules of Civil Procedure, which is a
notice pleading jurisdiction.

Back many years ago when | was in the DA s office when
| used to read the information in the Conplaints, on that, |
al ways equated it nore like with the California code pleading,
because you had to identify the particular statute that the
crimnal violation was, on that.

Up to about three years ago, or two years ago -- mny
menory is shaky as | get ol der, okay -- we used to get away
pretty easily by sinply identifying through the notice of the
pl eadi ng what the nature of the clai mwas.

So, for instance, okay, if M. Steppan tripped ne when
| was coming in and out of the courtroom all | would say was,
"St eppan was negligent and, therefore, | sustained danages."
Just sinply identifying the word "negligence," constituted the
basis for the notification.

Approxi mately two years ago, two-and-a-half years
ago -- and | mght be off on ny dates -- the United States
Suprene Court cane down with a case called Twonbly. Now, | may

not be accurate on the pronunciation, but it's spelled
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sonmething like T-wo-mb-1I-y.

And what they said in that case is, they said, under
the federal rules now, okay, if you' re going to plead a
| awsuit, you' ve got to plead it with sonme degree of
specificity.

In other words, you've got to identify, so that
there's an adequate notice to the defendant -- and in this
case, now, we're tal king about Iliescus being the defendant --
as to what the nature and the basis of the claimis so that
they can adequately prepare a defense on that.

In this particular case, the plaintiff is Mrk
Steppan. And he has alleged that he is a licensed architect
and that he performed services.

VWhat we don't know -- which is a big void at this
point intinme -- is whether or not Steppan can legitinmately go
into a consulting agreenent, whereby Fisher-Friednman and
Associ ates act as a consultant -- a consulting conpany,
consulting architects -- for him versus M. Steppan being the
one who is to do the work and/or be responsible for the work.

The way M. Steppan addresses the issue is by saying,
"Well, I was" -- well, this is nmy word, "supervising
architect,” but he didn't |like that phrase, so maybe "l ead
architect"” -- but, "I nonitored and saw what was going on with

regard to the project.”

Peggy Hoogs & Associ at es
775. 327. 4460

AA1690



© 00 N o o B~ w NP

N NN NN R R R R R R R R R
A W N P O © 0 N O O D W N B O

945

Now, | am not advancing the proposition that he | acks
standing to file the lawsuit. |'mnot there yet, because |
haven't |ooked into that issue. But that ties to ny
exam nation of M. Steppan as to what his particul ar
i nvol venent was.

Goi ng back to the Conplaint, the last time | |ooked at
this Conplaint in preparing for this trial, with the tria
statenent and the schedul e of exhibits, this Conplaint -- ny
best recollection -- was a Conplaint against the Iliescus to
foreclose a nechanic's lien. It asked for a judgnent so that
the lien can be foreclosed. It doesn't ask for anything el se.

And if there is a prayer for anything el se other than
a judgnment to foreclose the nechanic's lien, | would submt it
does not conme within the purview of what was pled in this
lawsuit. And as a result, Iliescus are not ready and nor have
t hey been put on notice to be prepared to defend that aspect of
any case.

Now, Iliescus never signed the agreenent. But Steppan
all eges that they're bound by the ternms of the Al A agreenent,
insofar as they're seeking a judgnent to forecl ose against the
property. And one of the ways they try to get there is they
say, "Let's look at the basic fairness of the case."”

Vell, that's a two-edge sword, because fromlliescus

vi ewpoi nt, the architects were paid. They were paid on a
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time-and-material basis. And their own testinony -- and |
wote this down. Wen Steppan testified, he said, "W are
still on an hourly basis.” He also said, "Not knowi ng when we
are going to get the contract signed,” which neans they were
doi ng work on an hourly basis.

When M. Friedman testified, he said -- and |'m not
guoting this -- the firmagreed to proceed on an hourly basis,
because he was waiting for the lawers to do their thing on
t hat .

Now, this Court is going to be the one that is going
to decide whether or not this contract that was effective
Oct ober 31st, is the fee contract identified in the fixed-fee
basis of the AIA contract or on the hourly basis.

But you can't get around the problemthat the
uncondi tional evidence denonstrated that Fisher-Friedman and
Associ ates and Steppan were proceeding in the lawsuit -- excuse
me -- in the work that they were performng, on an hourly basis
until the contract was signed. That's irrefutable.

THE COURT: But doesn't, then, the contract --

MR. PERECS: Rel ate back?

THE COURT: -- relate back

MR. PERECS: | know that's the argunent and | can't
tell the Court, no, because | haven't done an issue | ooking

into that.
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| do know that the Court is going to have to make a
factual determnation as to whether or not the parties intended
the contract to relate back, notw thstanding the date.

But | would reiterate that if the Court says to ne,
"I"'mgoing to find that the contract relates back," the
guestion now becones: How does that interplay with Iliescu?

To the extent that it interplays with the lien rights
and creates a basis for the lien, it can be understood. But to
the extent that it tries to bind Iliescus, it can't be
under st ood, because they were not even parties, much |ess
negoti ating the contract.

And nore inportantly, the specific | anguage of the
contract holds that it is not intended to the benefit of
Iliescu. And that's paragraph 1.3.7.5, which has been
unrefuted in the evidence.

Tal ki ng about what issues are unrefuted that has never
been addressed ot herw se.

Now, the testinony you heard -- and |'mnot going to
di spute this -- from Steppan, the plaintiff, was that the
intention was that the contract would relate back to
Oct ober 31st.

But that's not consistent wth what you saw in the
evi dence, because the docunents denonstrate that they were

expecting to be paid on an hourly basis for that particul ar
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wor k, albeit after the contract is signed, they then say, "This
is the new fee schedul e that supersedes the old fee schedule."”

Now - -

THE COURT: Let me ask you sonet hi ng about that,

M . Pereos.

MR. PERECS: Go ahead.

THE COURT: Couldn't the argunent be nade, though,
that the stopgap, as M. Hoy refers to it, is sinply there in
the -- to give a nechanismfor paynent to the plaintiff, should
no contract ever be drafted.

And so let just say that the parties never got to the
poi nt of signing the contract, the devel oper and M. Steppan,
that they could not conme to sone agreenent -- pick a reason
why, M. Steppan wanted 6 percent, he was firmat 6 percent,

t he devel opers were stuck on 5.75 percent, they thought they
could work it out, six nonths go by, sone things happen, they
never work it out and no contract occurs. But they still have
t hat under st andi ng about how t he devel oper will pay M. Steppan
as a result of the stopgap agreenent.

But once you have the contract, it supersedes that
st opgap agreenent. And so, in essence, you just get the
of fset. Those sunms have to be set off against what the
ultimate amount is, the 20 percent of 5.75 percent, tinmes

$180, 000, 000.
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MR. PERECS: The answer to your question is, yes. But
if you take your logic a step further, it's further
substantiation of the fact that they were willing to take the
hourly basis as the basis for their conpensation before the
contract was signed.

|'"ve got to take you back to Contract 101. Ckay?
Every legitimate contract requires a give and a take. Ckay?
So when the contract was signed on April 21st, but delivered on
April 26th -- so let's work with the April 21st, okay -- the
services that were given, the give and the take is Steppan
sayi ng, okay, "As of April 21st, | agree that | amgoing to
pronote this project and continue to work on this project.”

Up to that point in tinme, his conpensation is defined
by the hourly basis. And if | renmenber correctly, now -- |
could stand to be corrected -- he was -- there was only
del i nquent up to about $100,000 up to that point in time. It

wasn't rmuch nore than that, on that.

What is, shall we say, disconcerting -- | don't even
know if there's such a word, but | kind of use it often -- or
shoul d say "concerting” -- is that Steppan proceeds to

accelerate the work to get the entitlenents to trip off the
obligation to say, "I'mentitled to ny fixed fee," even after
he records the mechanic's I|ien.

Al that work and showing up in city council and
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everything else is after the nechanic's lien was recorded. And
the only reason they woul d have done that was to trip off the
obligation in connection with the paynment of the nechanic's --
t he paynment of the contract fixed-fee anount, and then try to
relate it back to the nmechanic's lien

Having said that, it goes to the issue of fairness.

Now, counsel submits that, wait a mnute, |Iliescu got over a
mllion dollars on this thing.
Well, | know this Court is famliar wth paying taxes,

because we all are. By the tinme you are done with the tax
paynent, the | egal fees and the comm ssions that acconpany
that, there wasn't nuch left that was put in the pocket. And
the taxes are at the ordinary incone tax rate, they're not at a
capital gains rate.

THE COURT: And Dr. Iliescu said his rate, | think
was 39 percent.

MR. PERECS: Thirty-nine percent, on that.

So what | amsubmtting to the Court is, let's go to
the basic contract law. Wat was the give and take for the
consi deration of the contract?

Now, if we agree that that contract was a binding
agreenent as of April 21st, and that the give and take was
St eppan saying, okay -- or, "I will go forward and conti nue on

with the project,” then we're | ooking at whether or not Steppan
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has been adequately conpensated for the work that was incurred
fromApril 21st forward. GCkay? Know ng that they were
del i nquent or owed approxi mately $100, 000 for the previous work
that was not paid. It all goes to the quantitative anmount of
what the judgnent is going to be on the nechanic's lien, on

t hat .

What | am suggesting to the Court is that the Court
has got to ook first to the right for Steppan to collect on
the contract when it decides, is it entitled to a judgnent of
foreclosure on the lien? And I nentioned that in ny opening
st at enent .

And the first right is to | ook at whether or not there
has been performance under the contract. In that regard,

St eppan’'s position has been, well, all we had to do was the
schematic design, we didn't have to get the entitlenents.

And | would submit, just | ook at the contract and see
whet her or not the contract, by its own |anguage, indicates
that they had to secure the entitlenents. |If you |ook at the
addendum it basically says that the purpose and the goal of
the devel oper is to get the entitlenents.

Now, if the Court agrees with nme that the scope of
services by the AlA -- under the AIA contract was to do bot h,
get the tentative map and the entitlenments, then the Court has

got to look at the issue as to the activities of Steppan in
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going forward to |l ock down the entitlenents, even after they
record the nmechanic's lien. They recorded the nechanic's lien
in Septenber -- excuse ne, ny apol ogies -- Novenber, a week
bef ore.

THE COURT: And do |I renmenber correctly from one of
the pretrial statenments that the nechanic's |lien was recorded
and then it was renoved and then it was re-recorded? Did |
read that?

MR. PERECS: No, not that | know of.

THE COURT: That m ght have been anot her case that
| " ve been reading.

MR. PERECS: Maybe it's another case.

MR. HOY: No. Wiat happened, Your Honor, is -- the
first notice of lienis Exhibit 1. It was recorded, | believe,
Novenber 6, 2006. There was an anended lien recorded in
March -- March or May of 2007, and that's Exhibit No. 2. But
there was no withdrawal of the notion and then re-filing of the
not i on.

THE COURT: Right. Because it has to be filed within
a specific period fromthe cessation of the work. So if it's
wi t hdrawn, could you just then turn around and re-file it?
guess it's an unrelated i ssue, M. Hoy.

MR HOY: Well, it's not really an issue. You could

wi thin 90 days of the | ast work perforned.
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THE COURT: | understand. |'mjust saying if it was
wi t hdrawn at sone point -- depending on when the work that
M. Steppan had done was conpleted, if it was w thdrawn, you
m ght have waived the ability to re-file it?

MR HOY: Correct.

THE COURT: Correct. Go ahead. It's a conpletely
unrel ated issue, but | just wanted to nake sure in ny head |
was - -

MR. PERECS: And actually, there are three nmechanic's
liens. The second one was actually recorded several nonths
thereinafter with a pre-lien notice having then been served.

Now, | understand that we're not getting into that
i ssue for decision making of this Court because of the prior
deci sion of Judge Adans regarding the issue of actual
knowl edge.

However, what | do want to submt to the Court is that
not only was there an issue concerning -- how would | say the
forecl osure of the lawsuit -- | was going to say "perfection of
the lien," but the perfection of the lien pretty well occurred
upon the service and we don't dispute the service issue.

But with regard to the foreclosure of the filing of
this lawsuit by its lack of publication and what have you,
there's also an issue as to what is being sought under the

ternms of the Conplaint.
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After this Court decides if there has been performance
on the contract and the anount of noney that's owed under the
contract, the Court then goes into the next step of determning
whet her or not there is a basis to foreclose the nechanic's
lien.

And the only thing |I can do at this point in tinme is
repeat, without going into anynore detail, that it's our
position that the statute mandates, it says, "shall publish the
notice of foreclose.” There's been no proof of that
publication on that thing. And that's nmy only remark. | wll
not go into it anynore, on that thing.

But then if the Court then determines that there is an
anount that covers -- that is covered by the nechanic's lien
then it would basically issue a judgnment agai nst the property
for the foreclosure. It does not issue a judgment against the
Iliescus, either as trustees or in their personal capacity, the
j udgnment goes agai nst the property.

In that regard, when | take a | ook at the signature on
the AlA contract, | don't see Sam Caniglia's signature, nor has
this Court seen any evidence or heard any evidence that Sam
Caniglia signed that contract. |In fact, when you | ook at the
signatures of Sam Caniglia on the other docunents, they're not
even close to the sanme as the Al -- as the signature on the AlA

contract.
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The contract between Iliescu and the buyer was between
Sam Caniglia's conpany, Consolidated, not wwith BSC. BSC is the
one that entered into the AlIA contract, and | believe that
signature is Cal Baty's signature, based upon what |'ve seen in
all the other signatures on these docunents.

Having said that, on that, | think the Court is going
to go through a two-step process: Wiat was the agreenent
bet ween the parties and whether or not there was perfornance.

The architect alleges that he didn't have to design it
Wi thin a budget of it -- did not have to design it wthin the
budget of $180, 000, 000. GCkay? Whereas Rodney Friednan

testified that the way they designed it, the budget was up to

200, 000, 000.
The architect says, "I don't have to design it within
a 32-nonth wi ndow' or conplete it within -- the project

conpleted within a 32-nmonth window. That's for the Court to
look at. | can't argue it any nore than to sinply say that's a
factual issue.

THE COURT: Wbuld you agree, just in a basic context,
that -- let's say that Wngfield Towers went through to
conpletion. And by "conpletion,” |I nean that we woul d | ook out
t he wi ndow and the buildings are there and people are living in
themand it's done; common sense, the buildings are finished.

And the anmount that it costs when you pencil the whole
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thing out, added everything up, the anobunt that it cost to
build those two buildings was $210, 000, 000, that based on the
contract, what M. Steppan would be entitled to would actually
be very sinple, it's just $210, 000,000 tines .0575, that's his
fee?

MR. PERECS: Agreed. | would agree with you, he would
be entitled to that.

THE COURT: And then you would be able to go back and
all ocate each different phase, you were entitled to this much
and this nmuch and this nuch based on --

MR. PERECS: Agreed. | don't dispute the witten
terms of that contract; and that clearly provides for it.

W're --

THE COURT: And so based on that -- and even based on
the information that we know, that the property probably would
have been nore than $180, 000,000, in a general sense, the
Iliescus -- though they probably don't feel this way -- m ght
be getting a break. [If it was $200, 000, 000, they woul d owe
nore noney, assumng that | follow M. Hoy's anal ysis

They're kind of just -- they're down at the
$180, 000, 000 | evel, that's just because of what they agreed to.
But it seens to ne, based on the testinony |I've heard, it m ght
have even been hi gher.

MR. PERECS: Agreed, if the project were conpleted and
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they were not paid and they had to file a nmechanic's lien.
Agr eed.

THE COURT: Right. Assuming all those facts --

MR. PERECS: Assunming all those facts, yeah, | would
agree with you, on that thing. Under those set of
ci rcunst ances, okay, then the actual provision of the contract
ki cks in.

|"m sinply suggesting to you that that provision for
t he conpensation doesn't kick in until April 21st, at the
earliest. And by that tine, they had received nost of their
conpensation, with the exception of what their unpaid bills
wer e.

THE COURT: Then what would the point of the
structural design block of the contract be? Wy would that be
in there, based on your analysis? Wy would the parties
i nclude the 20 percent for structural design, which is clearly
part of their contract?

MR. PERECS: You nmean schematic design?

THE COURT: Schematic design. | apol ogi ze.
MR. PERECS: | know what you neant.
THE COURT: Not structural design. | appreciate that.

But based on your analysis, there would have been no
reason to put that in the contract in the first place, because

everything, all of the schematic design -- and | understand we
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coul d di sagree about whether or not certain small aspects of it
were done later on, pursuant to requests of the city council.

But let's just say for sake of argunent, if the
schemati c design was then conpl eted, there would have been no
reason to put that in the contract in the first place.

MR. PERECS: Unless it also included securing the
entitlenments --

THE COURT: kay.

MR. PERECS: -- as set forth in the agenda, which talk
internms of entitlenents al so being the agenda of the buil der
devel oper.

THE COURT: kay. That's a good point.

MR. PERECS: That's all | have.

THE COURT: That's all? Oay. | didn't want to --

MR PERECS: No, no, |'m done.

THE COURT: M. Hoy, do you have any rebuttal
argunent ? You do have the burden of proof.

MR. HOY: Yes, | do, Your Honor.

| would |ike to congratulate M. Pereos. He has only
been in the case a few nonths and has cone up-to-speed very
rapidly, and | knowit's been difficult. | think he's nunber
five or six on the file and -- and it's a big file, and he's
done a very nice job with the trial.

When M. Pereos argues about what the Conplaint says,
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" mnot crystal clear on what his point is, other than he
coupled that wwth the statenent that this is only a claimto
forecl ose a nechanic's |ien against property, nothing nore.

And | suspect that what he's trying to get at is,
shoul d the property value not be high enough to satisfy the
claim what happens then?

And | would just submt -- and this is part of our
trial statement, but --

THE COURT: And as | understood the argunent that
M. Pereos was naking, M. Hoy, it was basically along those
lines. And | don't believe that the evidence was admtted
during the trial about what the nobst recent appraisal of the
property was, though | do think that at some point Dr. Iliescu,
began to tal k about it based on questioning fromyou, after you
objected initially.

But let's just assume for the sake of argunent that
the val ue of the property is about $800,000 today, and | order
sonething in excess of that. M understanding, and M. Pereos
argurment is that, you know, sell the property, that's it,
there's no personal responsibility towards the trust, the
Pereos's trust or towards either one of themindividually.
That's how | took it.

MR. HOY: That's -- | take that to be the issue. And

| don't think that that issue is ripe at this tine. | nmean,

Peggy Hoogs & Associ at es
775. 327. 4460

AA1705



© 00 N o o B~ w NP

N NN NN R R R R R R R R R
A W N P O © 0 N O O D W N B O

960

the statute is pretty clear what happens. The Court hears the
evi dence, decides upon a nonetary anount that is secured by the
lien, orders a foreclosure sale.

| f the proceeds are enough to satisfy -- if the
proceeds are nore than enough to satisfy the lien, then the
surplus goes back to the property owner. |f there are exactly
the amount of the lien, then the plaintiff is satisfied, and
that's that.

But there is a statutory procedure that takes place
after the foreclosure sale if there is a deficiency. W're
sinply not there yet.

THE COURT: | agree, it wouldn't be ripe at this point
to discuss.

MR. PERECS: | agree. That's fine.

MR. HOY: Counsel continues the argunment about the
propriety of relating back the naster agreenent to Cctober 31,
2005, as the parties stipulated. And he said -- | think he
said that there is no evidence of the intent of the parties to
do that.

Wel 1, of course, under the parol evidence rule, we're
not permtted to even tal k about intent outside of the four
corners of the docunent, if the docunment is unanbiguous. And
inthis case, it is unanbiguous. It says, this is the

effective date, period, and it tal ks about all of the services
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that will be rendered after Cctober 31, 2005. It says, this is
t he manner of conpensation for those services. So there is
not hi ng anbi guous about the contract itself.

M. Pereos says, well, there's been no evidence of new
consideration toward a new contract. And indeed there is.
mean, the Court has before it, Exhibit 37 and 38, which has
wor k, instruments of service, created after April 21, 2006. W
know about the video fly-through. W know about all the
nmeetings. We know about the PowerPoint, and so forth.

We al so heard testinony that this change in the nunber
of units from 394 units before April 21, 2006, to 499 units,

t hat change took place after this took effect. So there is new
consideration, and it just has to be a valid point.

M. Pereos correctly points out that the design
contract, the nmaster agreenent, specifically says that there
are no third-party beneficiaries to this agreenent. But that's
beyond the point. The point is that a lien claimant is
entitled to a lien for the unpaid bal ance of the lien
claimant's contract.

The Statute doesn't say the lien only gives you
security for the unpaid bal ance of a contract between the |and
owner and the nechanic's lien claimant, it's just the lien
claimant's contract. And so whether or not Dr. and

Ms. Iliescu have third-party beneficiary status under that
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contract is legally irrelevant.

Li kewi se, the distinction between BSC Devel opnent or
BSC Devel opers versus Consol i dated Devel opnent is legally
irrelevant. The fact that one devel oper entity signed the
desi gn agreenent and a different devel opnment entity signed the
| and purchase agreenent, doesn't matter under the lien statute.
That's also legally irrelevant. But in this case, we have an
exhi bit show ng the assignnment from Consolidated to BSC of the
| and purchase agreenent, and that's in evidence.

Counsel has al so nmade anot her argunent about the
interpretation of the nmaster design contract, and said that the
schematic design required that the architect create a project
that fell within a budget.

That's not what the contract says. The contract
nerely says that the parties, at this point in tine, estinate
that the construction costs is $180, 000, 000. But you heard the
testimony fromM. Friedman, and it's not disputed, that there
is no way to know what the true construction cost is going to
be until you have, you know, construction docunents.

THE COURT: And then you go to the bid phase.

MR. HOY: And you go to bid. It would be inpossible
to say: You will design a project -- you will create a
schematic design to fit this budget. You just can't do it.

You're not there until you go through DD, or design
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devel opnent, and CD, construction docunents.

Counsel also argued that the architect only gets paid
if the architect creates a project that is -- can be desi gned,
approved and conpletely constructed and ready for occupancy
within a schedule. And in this case, the schedul e was
32 nonths. Again, the contract doesn't say that.

THE COURT: You don't need to address that. | didn't
find that argument -- I"'mnot quite sure why there was so much
di scussi on about that argunent, but | did not read Section,
think it's 1.9 of the contract, as |'ve reviewed it, to
i ndi cate that sonehow that was a requirenent, that this
bui l di ng would be erected within that period of time in order
for the architects to have conpleted their requirenents under
the contract. | just -- as | looked at it and reviewed it, |
never |ooked at it that way, so you don't have to address that.

MR HOY: Al right. That's all | have, Your Honor
except to thank the Court and counsel once nore.

THE COURT: Well, | appreciate that, M. Hoy. And |
would Iike to, nyself, thank both M. Pereos and M. Hoy for
the way that they' ve presented the evidence in this case and,
frankly, for the professionalismand the collegiality that they
have shown towards each ot her

| think that both M. Hoy and M. Pereos are exanpl es

of what | would hope to see in a trial, that is, a good fight,
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a fair fight, but at the sanme tine, people acting |like
professionals and treating each other with respect.

And so Dr. Iliescu and Ms. Iliescu and M. Steppan, |
think that you both can be confortable in the sense that your
attorneys have presented your respective cases, at least to ne,
in the best way possible; and |I've been very appreciative of
the way that this trial has been conducted by all parti es.

| won't anticipate a decision on the case until
sonetines in the new year. As |'ve stated, |I'll give the
parties the opportunity to file a supplenental brief to the
trial, if they choose to do so. And | gave you a deadline, |
bel i eve, of January 3rd of 2014.

And if you -- | will wait until that day to begin to
consider the finding of facts that | have to draft, as M. Hoy
has i ndicated. However, if the parties just decide that they
don't think that they need to do that -- or, M. Pereos, | know
t hat you expressed sone interest in filing a supplenental
brief, if at the conclusion of sone reflection on the case you
deci de you just don't want to, | would appreciate your letting
me know - -

MR PERECS: (kay.

THE COURT: -- and letting M. Hoy know. And that
way, maybe I'll be able to kind of expedite ny review of the

case a little bit.
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But | would not anticipate an answer, by way of an
order fromthe Court, before the end of January. It's ny
practice to try and get things done for the parties as quickly
as possible, because | knowit's inportant both to M. Steppan
and to the Iliescus to have at | east an answer one way or the
ot her, whatever answer that nay be.

And so with that, court will be in recess. | w sh

everybody the happi est of holidays.

(Proceedi ngs concluded at 2:29 p.m)
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STATE OF NEVADA )
SS.
COUNTY OF WASHCE )

|, MARIAN S. BROWN PAVA, Certified Court Reporter in
and for the State of Nevada, do hereby certify:

That the foregoing proceedings were taken by ne at the
time and place therein set forth; that the proceedi ngs were
recorded stenographically by nme and thereafter transcribed via
conput er under ny supervision; that the foregoing is a full,
true and correct transcription of the proceedings to the best
of ny know edge, skill and ability.

| further certify that I'mnot a relative nor an
enpl oyee of any attorney or any of the parties, nor am|
financially or otherwise interested in this action.

| declare under penalty of perjury under the |aws of
the State of Nevada that the foregoing statenents are true and
correct.

Dated this 24th day of February, 2014.

/s/ Marian S. Brown Pava

Marian S. Brown Pava, CCR #169
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Transaction # 4193014

CASE NO. CV07-00341 MARK STEPPAN VS. JOHN ILIESCU, ETAL
PAGE 1

DATE, JUDGE
OFFICERS OF
COURT PRESENT APPEARANCES-HEARING
12/11/13 ONGOING BENCH TRIAL
HONORABLE 8:30 a.m. — Court reconvened.
ELLIOTT A. Plaintiff Mark Steppan was present with counsel, Michael Hoy, Esq.
SATTLER Defendants Dr. John lliescu and Sonia Iliescu were present with counsel, C. Nicholas
DEPT. NO. 10 Pereos, Esq.
M. Merkouris Witness Dr. John lliescu, Jr. was reminded by the Court that he remained under
(Clerk) oath; further cross examined; re-direct examined; re-cross examined; and excused.
M. Pava Counsel Hoy called Plaintiff Mark Bainum Steppan who was sworn and direct
(Reporter) examined.

Counsel Hoy offered Exhibit 21; witness questioned by counsel Pereos;
counsel Pereos objected to Exhibit 21.

COURT ORDERED: Objection overruled, Exhibit 21 ADMITTED into
evidence.

Counsel Hoy offered Exhibit 22; counsel Pereos maintained the same
objection as he had for Exhibit 21.

COURT ORDERED: Objection overruled, Exhibit 22 ADMITTED into
evidence.

Witness further direct examined.

10:20 a.m. — Court stood in recess.

10:38 a.m. — Court reconvened.

Witness further direct examined.

Counsel Hoy offered Exhibit 24; witness questioned briefly by counsel
Pereos and then no objection; ordered ADMITTED into evidence.
Witness further direct examined.

Counsel Hoy offered Exhibit 26; witness questioned briefly by counsel
Pereos and then no objection; ordered ADMITTED into evidence.
Witness further direct examined.

Counsel Hoy offered Exhibit 27; witness questioned briefly by counsel
Pereos; counsel Pereos objected to Exhibit 27. Counsel Hoy responded.
Discussion ensued between the Court and respective counsel regarding the Order
Granting Motion for Partial Summary Judgment filed May 9, 2013.

Counsel Hoy offered Exhibits 28, 29 & 30; COURT noted counsel Pereos’
objections to Exhibits 28, 29 & 30 are the same as his objections to Exhibit
27; objections overruled and Exhibits 27, 28, 29 & 30 shall be ADMITTED
into evidence.

Witness further direct examined; cross examined.

11:48 a.m. — Court stood in recess for lunch.

1:18 p.m. — Court reconvened.
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CASE NO. CV07-00341 MARK STEPPAN VS. JOHN ILIESCU, ETAL

PAGE 2
DATE, JUDGE
OFFICERS OF
COURT PRESENT APPEARANCES-HEARING
12/11/13 ONGOING BENCH TRIAL
HONORABLE Witness further cross examined.
ELLIOTT A. The deposition of Mark Steppan, dated Monday, September 29, 2008, was
SATTLER opened and published.
DEPT. NO. 10 Witness further cross examined.
M. Merkouris The deposition of Mark Steppan dated, Tuesday, February 16, 2010, was
(Clerk) opened and published.
M. Pava Witness further cross examined.
(Reporter) The deposition of Mark Steppan, Volume 11, dated Tuesday, March 2, 2010

was opened and published

Witness further cross examined.

The deposition of Mark Steppan, Volume |11, dated Wednesday, March 3,
2010 was opened and published.

Witness further cross examined; re-direct examined; and excused. Plaintiff rested.
Counsel Pereos addressed the Court and moved to dismiss the case pursuant to NRCP
50; and he further presented a memorandum to the Court and counsel Hoy in support of
his motion.

Counsel Hoy responded.

3:10 p.m. — Court stood in recess.

3:39 p.m. — Court reconvened.

Counsel Hoy further argued in opposition of the motion to dismiss; and he urged the
Court to deny the motion.

Counsel Pereos replied; counsel Hoy further responded.

Upon questioning by the Court, counsel Pereos stated that he would object to counsel
Hoy being allowed to re-open his case and offer the Notice of Lis Pendens.

COURT ORDERED: Counsel Hoy shall be allowed to re-open his case and offer the
Notice of Lis Pendens, which shall be marked and admitted as Exhibit 23.

COURT FURTHER ORDERED: Defendant’s motion to dismiss pursuant to NRCP 50
is DENIED.

Counsel Pereos called Karen Dennison, Esq., who was sworn and direct examined;
cross examined; and excused. (Mr. David Grundy, Esg. was present on behalf of Ms.
Dennison during her testimony.)

Counsel Pereos called Defendant Sonnia Santee lliescu who was sworn and direct
examined; cross examined; and excused.

Counsel Hoy advised the Court that his office just brought him the original Notice of Lis
Pendens (Exhibit 23); COURT ORDERED the original Notice of Lis Pendens shall be
added to Exhibit 23 and admitted into evidence (marked as Exhibit 23a by the Clerk).
Counsel Pereos called Defendant Dr. John lliescu, Jr., who was reminded by the
Court that he remained under oath; direct examined.

4:49 p.m. — Court stood in recess for the evening, to reconvene tomorrow, December 12,
2013 at 8:30 a.m.
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