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Fayemi v. Hambrecht & Quist, Inc., 174 F.R.D. 319, 326 (S.D.N.Y. 1997) (the court may utilize 

its inherent authority to preclude use of wrongfully obtained information even where the 

documents are otherwise subject to disclosure during the normal course of discovery). Nor does 

the wrongfulness of the conduct depend on whether the documents are proprietary, confidential, 

or privileged, although the documents at issue are, in fact, confidential and proprietary. (Fujihara 

Decl. �~�~� 12, 18, 38). Glynn, 2010 WL 3294347, at *5 ("The parties dispute whether the 

information listed above is proprietary, confidential, or protected by the attorney-client or work 

product privileges. I need not resolve these issues because, regardless of their merits, I believe it 

was inappropriate for [plaintiff and his counsel] to acquire these internal [opposing party] 

documents outside the normal discovery channels."). 

3. WRL Caused Fujihara to Breach his Confidentiality Obligations to 
UEC 

In procuring UEC's confidential and proprietary documents and information outside the 

course of discovery, WRL tortiously interfered with Fujihara's contractual confidentiality 

obligations to UEC.10 Fujihara's Sworn Oath and the UEC Employment Rules prohibited 

Fujihara from disclosing the information and documents he provided WRL. (Fujihara Decl., Ex. 

A (Sworn Oath); Ex. B (UEC Employment Rules).) Indeed, Fujihara was not even authorized to 

10 To establish tortious interference with contractual relations, a plaintiff must show (1) a 
valid and existing contract; (2) the defendant's knowledge of the contract; (3) intentional acts 
intended or designed to disrupt the contractual relationship; ( 4) actual disruption of the contract, 
and (5) resulting damages. J.J. Indus., LLC v. Bennett, 119 Nev. 269, 274, 71 P.3d 1264, 1267 
(2003). The confidentiality provisions in Fujihara's Signed Oath and UEC's Employment Rules 
constitute valid contractual obligations which WRL should reasonably have inferred and 
understood would exist because Fujihara is a current UEC employee. Id. ("the plaintiff must 
demonstrate that the defendant knew of the existing contract, or at the very least, establish facts 
from which the existence of the contract can reasonably be inferred.") Fujihara's confidentiality 
obligations can also reasonably be inferred from his notice to WRL that the documents WRL 
requested were outside of the scope of his authority to obtain. WRL nevertheless undertook 
intentional acts intended and designed to disrupt Fujihara's confidentiality obligations by 
encouraging Fujihara to disclose UEC's confidential documents, including by apparently paying 
for his travel expenses, facilitating his movements, and arranging for his interviews. As a result, 
Fujihara breached his confidentiality obligations by disclosing confidential and proprietary UEC 
information and documents to DOJ and WRL, including documents that he was not authorized to 
access, thereby resulting in damages to UEC. 
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access, much less share outside UEC, some of the documents he obtained and disclosed to WRL. 

(Fujihara Decl. �~� 33.) The violation ofFujihara's confidentiality obligations to UEC, and WRL's 

tortious actions in inducing the breach, reinforce the wrongfulness of WRL' s conduct and the 

necessity of imposing sanctions. 

B. The Court Should Permit Expedited Discovery to Determine the Full Extent 
ofWRL's Wrongful Conduct. 

The full extent of WRL's wrongful conduct is unknown at this point. To rectify the 

invasions of their rights as soon as possible, UEC and Aruze USA seek the issuance of a Letter 

Rogatory to Japan and the following discovery on an expedited basis. UEC and Aruze USA 

reserve all rights to seek additional discovery within the expedited schedule to be set by the Court. 

1. Application for Issuance of a Letter Rogatory to Japan 

Pursuant to Nevada Rule of Civil Procedure 28(b ), UEC and Aruze USA hereby apply for 

the issuance of a Letter Rogatory to the Appropriate Judicial Authority in Japan in order to 

compel the deposition in Japan of Kosaka, who has evidence critical to determining the extent of 

WRL's improper conduct. Because Kosaka is a Japanese national who resides in Japan, he is 

beyond the subpoena power of this Court. 

Nevada law permits depositions to be taken in foreign countries pursuant to a letter 

rogatory. NRCP 28(b ). Moreover, it is well settled that the Court has inherent authority to issue a 

letter rogatory to a foreign tribunal. See United States v. Staples, 256 F.2d 290, 292 (9th Cir. 

1958). Furthermore, the U.S. Department of State has the authority to "receive a letter rogatory 

issued ... by a tribunal in the United States" and transfer it to the appropriate foreign tribunal. 28 

U.S.C. § 1781(a). 

Nevada law requires that a letter rogatory "shall be issued on application and notice and 

on terms that are just and appropriate." NRCP 28(b ). Courts interpreting "just and appropriate" 

standards similar to the one in Nevada have found that the terms of a letter rogatory are "just and 

appropriate" when the discovery sought by the letter rogatory is "reasonably calculated to lead to 

the discovery of admissible evidence." DBMS Consultants Ltd. v. Computer Associates Int'l., 
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Inc., 131 F.R.D. 367, 369 (D. Mass. 1990). Because Nevada rules permit discovery of any matter 

that "is relevant to the subject matter involved in the pending action," it is incumbent upon the 

party opposing an application for a letter rogatory to demonstrate that the discovery request 

exceeds the state's liberal discovery rules. NRCP 26(b); see Brake Parts, Inc. v. Lewis, 2009 WL 

1939039, at *3 (E.D. Ky. July 6, 2009); see also Evanston Ins. Co. v. OEA, Inc., 2006 WL 

1652315 at *2 (E.D. Cal. June 13, 2006) ("[T]his court will apply the rule that letters of rogatory 

shall issue unless good cause is shown otherwise"). 

UEC's and Aruze USA's Letter Rogatory to Japan for Kosaka's deposition easily clears 

the relevance requirements of the Nevada rules. Kosaka had a prominent role in WRL's efforts to 

contact UEC employees and obtain UEC's confidential and proprietary information outside of the 

discovery process. Evidence from Kosaka is crucial to determine the full extent of WRL's 

improper conduct, including the volume and identity of specific documents obtained by WRL, 

payments by WRL for obtaining information, and identification of other UEC employees whom 

WRL may have contacted (directly or through Kosaka). See Evanston, 2006 WL 1652315 at *2 

(granting motion for issuance of letters rogatory where declarant's deposition was relevant and 

necessary to prosecution of the action). Of course, UEC and Aruze USA will comply with any 

requirement to reimburse this Court for any expenses incurred in connection with the execution of 

this Letter Rogatory. 

For the foregoing reasons, UEC and Aruze USA respectfully submit that the Court should 

grant their application and issue the proposed Letter Rogatory (attached hereto as Exhibit 4). 

UEC and Aruze USA also request the Court to return the Letter Rogatory to UEC's and Aruze 

USA's counsel for delivery to the proper authorities at the U.S. Department of State, who will 

ensure that the Letter Rogatory is transferred to the Appropriate Judicial Authority in Japan. 

2. Expedited Responses to Interrogatories and Requests for Production of 
Documents and Deposition of James Stern 

UEC and Aruze USA also respectfully request that this Court order that WRL respond by 

Wednesday, May 27, 2015 to UEC's and Aruze USA's Fourth Set of Requests for Production of 

Documents ("RFPs") (Exhibit 5) and Interrogatories (Exhibit 6), served concurrently with this 
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Motion on April24, 2015. UEC and Aruze USA request that this Court order that WRL produce 

all non-privileged responsive documents in response to the RFPs by Wednesday May 27, 2015 

and subsequently produce the privilege log associated therewith by Tuesday, June 2, 2015. 11 

These RFPs and Interrogatories are limited in scope and serve to inquire into the extent of WRL' s 

improprieties, in particular its interactions with UEC's and Aruze USA's employees including but 

not limited to Fujihara; the nature of WRL's working relationship with Kosaka; and the 

knowledge of the improper conduct by WRL personnel and its legal team. 12 See Shell Oil, 143 

F.R.D. 105 (under the court's inherent authority, ordering offending party to identify and produce 

the documents it received from opposing party's employee). UEC and Aruze USA further 

respectfully request that this Court order the deposition of WRL Senior Vice President of 

Corporate Security James Stem take place on June 10, 2015, in accordance with the deposition 

notice served concurrently with this Motion (Exhibit 7).13 UEC and Aruze USA similarly request 

that the Court order the 30(b )( 6) deposition of WRL' s designee take place on June 18, 2015 in 

accordance with, and on the topics identified in, the Notice of 30(b)(6) Deposition to WRL, 

served concurrently with this Motion (Exhibit 8).14 The depositions are scheduled after WRL's 

production of documents in order to permit the documents' use in the examinations. Because the 

documents may reveal further information not yet known to UEC and Aruze USA, UEC and 

Aruze USA respectfully request that they be permitted to finalize the 30(b)(6) deposition topics 

II UEC and Aruze USA request that disputes, if any, regarding UEC's and Aruze USA's 
specific requests and proposed response times be resolved at oral argument at the initial hearing 
on this Motion. 

12 Because these Interrogatories were necessitated by WRL's wrongful conduct, we 
respectfully request the Court should order that they not count towards the 40 interrogatories 
permitted under NRCP 33. 

13 Because this deposition is necessitated by WRL's wrongful conduct, the Court should 
order that UEC and Aruze USA are granted leave pursuant to NRCP 30(a)(2) to take a deposition 
of James Stem in the future on this action's claims and defenses. 

14 Because this deposition is necessitated by WRL's wrongful conduct, the Court should 
order that UEC and Aruze USA are granted leave pursuant to NRCP 30(a)(2) to take a future 
30(b)(6) deposition of a WRL on this action's claims and defenses and a future deposition of 
WRL's designee in this instance on this action's claims and defenses. 
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on or by Thursday, June 11, 2015. In order to narrow the issues before this Court at the hearing 

on further sanctions, UEC and Aruze USA anticipate serving Requests for Admission to WRL on 

or by Thursday, June 11, 2015. Accordingly, UEC and Aruze USA respectfully request that this 

Court order that WRL respond to UEC's and Aruze USA's Requests for Admission by Monday, 

June 22, 2015. 

UEC and Aruze USA would be prejudiced if they cannot promptly depose Stern and 

WRL's 30(b)(6) designee and receive answers to interrogatories and responses to the document 

requests. WRL has deliberately concealed its wrongful conduct for over two years; WRL has had 

the benefit of UEC's improperly obtained confidential and proprietary information for the 

duration of that period; and WRL has failed to disclose that Stern had discoverable information. 

Discovery is necessary to determine the extent ofWRL's improper conduct, including the volume 

and identity of specific documents obtained by WRL, payments by WRL for obtaining 

information, identification of all WRL personnel with knowledge and responsibility, and 

identification of other current or former UEC employees whom WRL may have contacted. The 

depositions of Stern and WRL, answers to interrogatories and production of documents are also 

necessary to determine whether Stern communicated with other employees or agents of WRL 

about his communications with, and receipt of UEC's confidential and proprietary documents 

from, current or former UEC employees. Any further delay deepens the prejudice to UEC's and 

Aruze USA's right to a fair proceeding. 

C. The Court Should Impose Sanctions Against WRL for Its Willful Misconduct 

WRL's conduct is sanctionable. "Under its inherent powers, a district court may sanction 

a party for wrongfully obtaining the property or confidential information of an opposing party." 

Glynn, 2010 WL 3294347, at *3. 15 

15 Courts have imposed sanctions even when the full extent of the improper conduct is 
unclear. See e.g. Shell Oil, 143 F.R.D. at 108 ("The facts regarding the contact are not entirely 
known."); see also Jackson, 211 F.R.D. at 431 (noting that "the parties have bickered for months 
over the exact manner in which [plaintiff] obtained" the confidential information). 
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1. Sanctions Warranted Now 

a) Return of and Prohibition on the Use of UEC's Illegally 
Procured Documents 

The Court should order the return of UEC's documents that were obtained from Fujihara 

and prohibit WRL's use of those documents in this litigation. See Pure Power Boot Camp, Inc. v. 

Warrior Fitness Boot Camp, 587 F. Supp. 2d 548, 570 (S.D.N.Y. 2008) (precluding illegally 

obtained e-mails from being used as evidence); Fayemi, 174 F.R.D. at 326 (use of wrongfully 

obtained information precluded where plaintiff gained access to private areas of defendant's 

business without permission or authority and copied confidential materials).16 

b) Prohibition on Further Ex Parte Contact by WRL with UEC's 
and Aruze USA's Current and Former Employees 

The Court should put an end to WRL's improper conduct by precluding it from contacting 

UEC's and Aruze USA's current and former employees on an ex parte basis. This sanction is 

necessary to preserve the integrity of the judicial proceeding where, as here, WRL obtained 

documents from its adversary's employee, using a former employee as a conduit, regardless of 

whether the employees contacted are considered a "party" under the "no-contact" rule. Shell Oil, 

143 F.R.D. at 109 (under the court's inherent authority, barring further ex-parte contact with 

opposing party's employees where party previously contacted opposing party's employees and 

obtained opposing party's documents); Giardina, 2001 WL 1628597 at *4 (exercising court's 

inherent authority to prohibit all ex parte contact between plaintiff and employees of defendant). 

16 Lynn v. Gateway Unified Sch. Dist., No. 2:10-CV-00981-JAM, 2011 WL 6260362, at *6-
7 (E.D. Cal. Dec. 15, 2011) (employee's theft of emails immediately following termination of 
employment and disclosure to his attorney warranted sanctions prohibiting the introduction of 
evidence about the contents of the emails); Shell Oil Refinery, 143 F.R.D. at 108 (exercising the 
court's inherent authority to prohibit a party's use of documents received from opposing party's 
employee); Giardina, 2001 WL 1628597 at *4 (exercising court's inherent authority to prohibit 
use of privileged letter obtained by plaintiff through ex parte contact with unknown employee of 
defendant); Lahr v. Fulbright & Jaworski, L.L.P., No. 3-94-CV-0981-D, 1995 WL 17816334 
(N.D. Tex. Oct. 25, 1995) (appropriation and delivery of defendant's documents by defendant's 
employee to plaintiff was improper, and ordered return of the documents and prohibited use in the 
litigation), aff'd Lahr v. Fulbright & Jaworski, L.L.P., No. 3:94-CV-0981-D, 1996 WL 34393321 
(N.D. Tex. July 10, 1996). 
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2. Additional Sanctions This Court Should Order Following Expedited 
Discovery 

a) Monetary Sanctions 

In order to deter WRL from similar misconduct in the future, the Court should impose 

monetary sanctions, including reimbursement by WRL of UEC's and Aruze USA's attorneys' 

fees incurred in bringing this motion and in conducting discovery necessitated in pursuing this 

motion. See Chamberlain Grp., Inc. v. Lear Corp., 270 F.R.D. 392, 398 (N.D. Ill. 2010) 

(plaintiffs failure to disclose receipt of privileged and confidential documents from defendant's 

former employee was a breach of its ethical duty and warranted monetary sanctions); Glynn, 2010 

WL 3294347 (monetary sanctions to punish and deter plaintiff for acquiring internal company 

documents from defendant's employee); Ashman v. Solectron Corp., 2008 WL 5071101 (N.D. 

Cal. Dec. 1, 2008) (costs and attorney fees for defendant's motion to preclude the use of the 

unlawfully obtained documents where plaintiff accessed defendant's computer system without 

authorization after termination of his employment and retrieved confidential documents for use in 

litigation). 

b) Dismissal ofWRL's Claims 

The Court should dismiss WRL's claims relating to the illegally procured documents as a 

sanction for its wrongful conduct. In determining whether to dismiss any ofWRL's claims, the 

Court may consider (1) the degree of willfulness of the offending party; (2) the extent to which 

the victimized party would be prejudiced by a lesser sanction; (3) the severity of the sanction of 

dismissal relative to the severity of the discovery abuse; (4) whether any evidence has been 

irreparably lost; (5) the feasibility and fairness of alternative, lesser sanctions; (6) the policy 

favoring adjudication on the merits; (7) whether sanctions unfairly operate to penalize a party for 

the misconduct of counsel; and (8) the need to deter both the parties and future litigants from 

future abuses. Young, 106 Nev.at 93, 787 P.2d at 780. 

WRL's conduct was willful. WRL pursued UEC's most senior accounting and finance 

manager and pressured him to disclose UEC's confidential and proprietary information and 

documents. This is not a case where WRL inadvertently stumbled upon UEC's documents, 

gaining access to confidential information by mistake. WRL' s willfulness is reflected by its 
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secrecy. WRL's plan seems to have been to bury its impropriety by failing to make required 

NRCP 16.1(a) disclosures,17 omitting Stem, Kosaka, and Fujihara from its list of individuals 

likely to have discoverable information, and by failing in the last two years to produce documents 

concerning its communications with Fujihara, much less the documents WRL obtained from 

Fujihara.18 (See Exhibit 9; see also Declaration of Robert J. Cassity, Esq. ("Cassity Decl.") 

(attached hereto as Exhibit 1) �~� 8.) Due to the willfulness and severity of WRL's misconduct 

deliberately executed over the course of multiple ex parte meetings on two continents over many 

months, as well as WRL' s concealment of its misconduct, dismissal is appropriate. Jackson, 211 

F.R.D. at 430-33 (dismissing action after finding that plaintiff intentionally stole defendant's 

proprietary secrets, attorney-client work product, and confidential information both before and 

after he left his employment with defendant). 

UEC and Aruze USA would be prejudiced in defending this lawsuit by the application of 

lesser sanctions because WRL has gained a tactical advantage by utilizing improperly obtained 

UEC confidential and proprietary information, as well as contacting UEC's most senior Finance 

and Accounting Manager, in formulating WRL's discovery and litigation strategy. Assessment of 

monetary sanctions alone would convey a "message to litigants that money could cure one's 

improper acts." Perna, 916 F. Supp. at 400. Further, WRL, by apparently paying for Fujihara's 

participation, has already demonstrated that money is less important to it than improperly 

obtaining an edge over UEC and Aruze USA. Even if WRL were to return the documents, 

17 The Wynn Parties' Seventh Supplemental Disclosures Pursuant to NRCP 16.1 is attached 
as Exhibit 9 to this Motion with the omission of the production log, attached as Exhibit A to the 
Disclosures. 

18 UEC and Aruze USA requested on January 2, 2013 that WRL produce "[a]ll documents 
concerning communications by Wynn Resorts with Defendants (including Defendants' 
representatives) concerning any investigation that Wynn Resorts conducted or commissioned 
concerning Defendants or their businesses in the Philippines." RFP No. 35. While WRL agreed 
to produce responsive documents to this request, WRL's NRCP 16.1 Disclosures omit James 
Stem, Toshihiko Kosaka, and Y oshitaka Fujihara from their list of individuals likely to have 
discoverable information and WRL's production of documents, to date, does not include 
documents concerning its communications with Y oshitaka Fujihara or documents WRL obtained 
from Fujihara. (Cassity Decl. �~� 8.). 
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knowledge of UEC' s proprietary information cannot be erased. See id. (once plaintiff reviewed 

the documents his knowledge of the proprietary information could not be erased; defendant had 

suffered prejudice which could only be cured by dismissal); see also Lip in v. Bender, 84 N. Y.2d 

562 (N.Y. App. Div. 1993) (dismissing action where plaintiff obtained and reviewed internal 

memoranda prepared by opposing counsel because the wrongdoing and knowledge were the 

party's own "so that neither suppression of the document nor suppression ofthe information was 

a realistic alternative" to dismissal), aff'd 193 A.D. 2d 424 (N.Y. App. Div. 1993). 

Moreover, dismissal is necessary to deter future abuses. No other sanction will deter 

WRL and future litigants from engaging in similar behavior as well as dismissal. Perna, 916 

F. Supp. at 401. ("[D]ismissal is the only form of discipline that will insure the orderly 

administration of justice and the integrity of the courts."). 

V. CONCLUSION 

In sum, UEC and Aruze USA request that this Court order (i) expedited discovery to be 

completed by June 22, with disputes if any regarding DEC's and Aruze USA's specific requests 

and proposed response times to be resolved at the initial oral argument on this Motion; (ii) initial 

sanctions against WRL, specifically the return of, and prohibition on the use of, illegally procured 

documents, and a prohibition on further ex parte contact with Aruze Party employees; and (iii) 

oral argument after expedited discovery on DEC's and Aruze USA's requests for further 

sanctions, using the following overall schedule: 
Date Event 

To be determined (but Oral argument on requests for 
no earlier than May 4) 

• expedited discovery (including the resolution of any disputes 
over the particulars of discovery being served on WRL 
concurrently with this Motion); 

• issuance of a letter rogatory; and 

• initial sanctions. (including return ofUEC's documents 
wrongfully misappropriated by WRL, precluding the use of 
such documents in this proceeding and prohibiting further ex 
parte contact between WRL and current and former UEC and 
Aruze USA employees) 
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Wed., May 27 Service by Wynn Resorts, Limited's ("WRL") of 

• responses to DEC's and Aruze USA's First Set of 
Interrogatories (served April24); and 

• non-privileged documents responsive to DEC's and Aruze 
USA's 4th Request for Production of Documents (served 
April24) 

Tues., June 2 Service ofWRL's privilege log in response to DEC's and Aruze 
USA's 4th Request for Production of Documents 

Wed., June 10 Deposition of James Stem 

Thurs., June 11 Deadline 

• for service of any requests for admission (responses due by 
close of expedited discovery); and 

• to finalize topics for Deposition of30(b)(6) designee(s) . 

Thurs., June 18 Deposition of30(b)(6) designee(s) 

Mon., June 22 Completion of expedited discovery 

Mon., June 29 Service ofWRL's opposition to the request for further sanctions 

Mon., July 6 Service ofUEC's and Aruze USA's reply papers 

To be determined Oral argument on Motion's request for further sanctions 
(UEC and Aruze USA 
request Fri., Jul. 1 0) 

DATED this 24th day of April, 2015. 

J. tephen Peek, Esq. (1 8) 
Bryce K. Kunimoto, Esq. (7781) 
Robert J. Cassity, Esq. (9779) 
Brian G. Anderson, Esq. (10500) 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 

DavidS. Krakoff, Esq. (Admitted Pro Hac Vice) 
Benjamin B. Klubes, Esq. (Admitted Pro Hac Vice) 
Joseph J. Reilly, Esq. (Admitted Pro Hac Vice) 
Adam Miller, Esq. (Admitted Pro Hac Vice) 
BUCKLEYSANDLER LLP 
1250 24th Street NW, Suite 700 
Washington DC 2003 7 

Attorneys for Defendant Kazuo Okada and 
Defendants!Counterclaimants Aruze USA, Inc . 
and Universal Entertainment Corp. 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that on the 24th day of April, 2015, a true and correct copy of the 

3 foregoing UNIVERSAL ENTERTAINMENT CORP.'S AND ARUZE USA INC.'S 

4 MOTION FOR EXPEDITED DISCOVERY AND SANCTIONS 

5 was served by the following method(s): 

6 

7 

Electronic: by submitting electronically for filing and/or service with the Eighth 
Judicial District Court's e-filing system and served on counsel electronically in 
accordance with theE-service list to the following email addresses: 

8 Please see the attached E-Service Master List 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D 

D 

U.S. Mail: by depositing same in the United States mail, first class postage fully 
prepaid to the persons and addresses listed below: 

Facsimile: by faxing a copy to the following numbers referenced below: 

Arl Employee0rHolland & Hart LLP 
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4/24/2015 E-File & Serve Case Contacts 

E-Service Master List 
For Case 

null- Wynn Resorts, Limited, Plaintiff(s) vs. Kazuo Okada, Defendant(s) 
BuckleySandler LLP 

Contact Email --- ·-------·-------- -------- - ---- -------·----- -----·- ·----- -----·---- ---· ------- -- - -----· .... " -- ----- �-�-�-�-�-�-�-�-�-�-�-�~�-�-�-�-�-�-�- ------ ------ .. �-�~�- - - ---·····------------
Adam Miller 

�-�-�-�~� .. �~�-�~�-�-�-�-�-�- ------. -----· --· ---------------- amiller@buckleysandler.com 
�A�s�h�l�e�y�M�(�)�r�l�~�y� mM -- amorley@buckleysandler.com M. 

�8�e�n�J�<�I�[�J�b�~�?� _ ... _ v·M bklubes@buckleysandler.com_ 
DavidKr.akoff. dkrakoff@buckleysandler.com 
Jay Williams 
Joef<ei_lly. _ 
Laurie Randell 
Matt Carson 
Nicole Reeber 

Campbell & Williams 
Contact 

. ------- .. -- ------- -- -

DonaldJ. �C�:�:�C�I�!�1�1�!�:�>�1�:�l�~�l�l�_� __ 
J. C:olby Willia_ms 
Lucinda Martinez 
Philip Erwin _ 
W. Hunter �C�a�m�p�b�~�l�l� 

Fennemore Craig, P.C. 
Contact 

. ---------
Samuel S. Uonel 

Glaser Weil Fink Howard Avchen & Shapiro LLP 
Contact 

---
Holland & Hart 

Holland & Hart LLP 

Pam Moore 
�R�o�b�e�r�t�~�h�a�p�i�r�o� . 
Virginia Desmond 

Contact 

Contact 
Steve Peek 

Contact 
Alexis Grangaan:l . 
Angela R()gan 
Brian Anderson 
Bryce K. Kunim()tO. 
Lorie Januskevicius 
Robert Cassity_ 
Valerie Larsen 

Jolley Urga Woodbury & Little 
Contact 
Unda Schone 

- -- •• ---- <• -. -

MarJ:in A. [j_ttle, Esg_. _ 
�W�i�l�l�i�a�m�~�·� L)rga, Esq. 

Munger, Tolles & Olson 
Contact 
Cindi Richardson 

M jwilliams@Buckle\§andler.com 
jreilly@bucklevsandler.com __ .. 
lrandell@buckleysandler.com 
mcarson@buckleysandler.com 
nreeber@buckleysandler.com 

Email 
..... Djc@Campbellandwilliams.com __ 

JCW@Campbellandwilliams.com 
Lmartinez@Campbellandwilliams.com 
Pre@Campbellandwilliams.com 
Whc@Campbellandwill iams.com 

Email 
�-�-�-�-�-�-�-�-�~�-�-�-�-�- -------. . ----- ... -··· ----

slionel@fclaw.com 

Email 
.. ·-·· --- --- ---···----- ----

pmoore@qlaserwei l.com 
rs@glaserweil.com _ __ _ 

. vdesmond@glaservveil.com 

Email 

Email --------. . - . --
speek@hollandhart.com 

Email -..... --- .... --- -·-

algranqaard@hollandhart.com 
_ amroqan@hollandhart.com .. 
. bqanderson@hollandhart.com_ .. 

bkunimoto@hollandhart.com ____ _ 
. _lajanuskevicius@hollandhart.com ... 
. bcassity@hollandhart.com 

vllarsen@hollandhart.com _ _ 

Email 
ls@juww.com _ .. .. 

-· __ ... ___ mal@juww.com ....... . 
• •• _ _ _ M wru@juww.com_ ... _ .. 

Email 
·-- --- ""- ---- ----- ---·-·· -
... _cindi.richardson@mto.com_ 

https://wiznet.wiznet.com/clarknv/GiobaiCaseServiceUstSubmit.do?username= null&companyid= null&caseid= 3613352&hideCopyStr=true 1/2 
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4/24/2015 

J(l �r�n�~�?� �-�~�r�~�y� 
Jeffrey Y. Wu, Esq. 

. ·---· . ----·--·- ... -----· .. 

�J�(�)�~�n� P. fv1it!elt)(lchLEsg. 
Mark Rf-jelm, Esq. 
Ronald L. Olson, Esq. 
SorayaKelly _ .... 

-
Pisanelli Bice PLLC 

Contact 
Debra LSpinelli 
James]. Pisanelli,Esq. 
Magali Calderon 
Michael R. Kalish 
PB Lit 
Todd Bice 

Wachtell Lipton Rosen & Katz 
Contact 
Bradley R. Wilson ... 
PaulK. Rowe 

·- -- -·- ·-· -- -- -

E-File & Serve Case Contacts 

James:Beqy©_rnt2_:CoiT1_ 
Jeffrey. Wu@mto.com 
john.mittel bach@mto.com 
Mark. He I m@mto.com 
Ronald.Oison@mto.com 
soraya.kelly@mto.com 

Email - ··- . - . 

dls@pisanellibice.com __ 
lit@pisanellibice.com _ ... 

... mmc@pisanellibice.com 
mrk@pisanellibice.com 
I it@pisanell i bi ce.com 
tlb@pisanellibice.com 

Email .. 

brwilson@wlrk.com 
. pkrowe@wlrk.com 

ht!ps:/lwiznet.wiznet.com/clarknv/GiobaiCaseServiceUstSubmit.do?username=null&companyid=null&caseid=3613352&hideCopyStr=true 212 SA0193
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MSNC 
J. Stephen Peek, Esq. (1758) 
Bryce K. Kunimoto, Esq. (7781) 
Robert J. Cassity, Esq. (9779) 
Brian G. Anderson, Esq. (10500) 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
Tel: (702) 669-4600 
Fax: (702) 669-4650 
speek@hollandhart.com 
bkunin1oto@hollandhart.com 
bcassi ty@hollandhart .com 
bganderson(ci{hollandhart.com 

DavidS. Krakoff, Esq. (Admitted Pro Hac Vice) 
Benjamin B. Klubes, Esq. (Admitted Pro Hac Vice) 
Joseph J. Reilly, Esq. (Admitted Pro Hac Vice) 
Adam Miller, Esq. (Admitted Pro Hac Vice) 
BUCKLEYSANDLER LLP 
1250 24th Street NW, Suite 700 
Washington DC 20037 
Tel: (202) 349-8000 
Fax: (202) 349-8080 
dkrakoft@buckleysandler.com 
bklubes@buckleysandler.com 
jreilly@buckleysandler.com 
amiller@buckleysandler.com 

Attorneys for Defendant Kazuo Okada and 
Defendants/Counterclaimants Aruze USA, Inc., 
and Universal Entertainment Corp. 

ELECTRONICALLY SERVED 

04/24/2015 06:12:00 PM 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

WYNN RESORTS, LIMITED, a Nevada 
corporation, 

Plaintiff, 
v. 

KAZUO OKADA, an individual, ARUZE 
USA, INC., a Nevada corporation, and 
UNIVERSAL ENTERTAINMENT CORP., a 
Japanese corporation, 

Defendants. 

AND ALL RELATED CLAIMS. 

1 

CASE NO.: A-12-656710-B 
DEPTNO.: XI 

UNIVERSAL ENTERTAINMENT 
CORP.'S AND ARUZE USA INC'S 

MOTION FOR EXPEDITED 
DISCOVERY AND SANCTIONS 

Electronic Filing Case 

Hearing Date: 
Hearing Time: 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

5 13 
..9"" 
�~�M� 14 �~�'�"�d�-

�,�_�)�~�0�1� 
,..)C'Ioo 

t: af.@ 15 
tiS :> tiS :r:·c > 
�~�o�z� 16 '"d '"d • 
�~� 0 �~� 
tiS �~� OJ) 17 :::: :::: I!) 
0 .... > 
::0 ::0 til 

lliJ 18 Iii 
Iii 
01 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Defendants and Counterclaimants Aruze USA, Inc. ("Aruze USA") and Universal 

Entertainment Corp. ("UEC"), by and through their counsel of record, hereby move the Court for 

expedited discovery, issuance of a letter rogatory, initial sanctions 1 and, following completion of 

expedited discovery, for further sanctions against Wynn Resorts, Limited ("WRL"). 

This Motion is based upon the following Memorandum of Points and Authorities, the 

Declaration of Yoshitaka Fujihara, the Declaration of Robert J. Cassity, Esq., the papers and 

pleadings on file in this action, and any oral argument this Court may allow. 

DATED this 24th day of April, 2015. 

J. Stephen Peek, Esq. (1 58) 
Bryce K. Kunimoto, Esq. (7781) 
Robert J. Cassity, Esq. (9779) 
Brian G. Anderson, Esq. (10500) 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 

DavidS. Krakoff, Esq. (Admitted Pro Hac Vice) 
Benjamin B. Klubes, Esq. (Admitted Pro Hac Vice) 
Joseph J. Reilly, Esq. (Admitted Pro Hac Vice) 
Adam Miller, Esq. (Admitted Pro Hac Vice) 
BUCKLEYSANDLER LLP 
1250 24th Street NW, Suite 700 
Washington DC 20037 

Attorneys for Defendant Kazuo Okada and 
Defendants/Counterclaimants Aruze USA, Inc. 
and Universal Entertainment Corp. 

1 UEC and Aruze USA will be separately submitting an Application for Order Shortening 
Time in a matter of days for the hearing of this Motion. In an effort to present the Court with an 
agreed-upon hearing date and briefing schedule in that Application, UEC and Aruze USA will 
allow WRL to review the Motion and confer with UEC and Aruze USA regarding an appropriate 
hearing date to propose for the order shortening time. 
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NOTICE OF MOTION 

PLEASE TAKE NOTICE that the foregoing UNIVERSAL ENTERTAINMENT 

CORP.'S AND ARUZE USA INC.'S MOTION FOR EXPEDITED DISCOVERY AND 

SANCTIONS will come on for hearing before Department XI of the above-entitled court, on the 

__ day of _______ 2015, at ____ a.m./p.m. 

Dated: April 24, 2015 

By: Is/ Robert J. Cassity 
J. Stephen Peek, Esq. (1758) 
Bryce K. Kunimoto, Esq. (7781) 
Robert J. Cassity, Esq. (9779) 
Brian G. Anderson, Esq. (10500) 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 

DavidS. Krakoff, Esq. 
(Admitted Pro Hac Vice) 
Benjamin B. Klubes, Esq . 
(Admitted Pro Hac Vice) 
Joseph J. Reilly, Esq. 
(Admitted Pro Hac Vice) 
Adam Miller 
(Admitted Pro Hac Vice) 
BUCKLEYSANDLER LLP 
1250 24th Street NW, Suite 700 
Washington DC 20037 

Attorneys for Defendant Kazuo Okada, 
Defendant/Counterclaimant/Counterdefendant 
Aruze USA, Inc., and Defendant/ 
Counterclaimant Universal Entertainment 
Corp. 
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF UNIVERSAL 
ENTERTAINMENT CORP.'S AND ARUZE USA INC.'S MOTION FOR EXPEDITED 

DISCOVERY AND SANCTIONS 

Universal Entertainment Corporation ("UEC") and Aruze USA, Inc. ("Aruze USA") have 

discovered egregiously wrongful conduct by Wynn Resorts, Limited ("WRL"), undertaken 

covertly in the course of this litigation. Accordingly, UEC and Aruze USA bring this Motion for 

Expedited Discovery and Sanctions against WRL to cut-off any continuing wrongful conduct by 

WRL; to ascertain expeditiously the full extent of WRL's past misconduct; and, following the 

completion of expedited discovery, for additional sanctions, scheduled and detailed as follows: 

Date 

To be determined (but 
no earlier than May 4)2 

Mon., June 22 

Mon., June 29 

Mon., July 6 

To be determined 

Event 

Oral argument on requests for 

• expedited discovery (including the resolution of any 
disputes over the particulars of discovery being served 
on WRL concurrently with this Motion); 

• issuance of a letter rogatory; and 
• initial sanctions (including return ofUEC's 

documents wrongfully misappropriated by WRL, 
precluding the use of such documents in this 
proceeding and prohibiting further ex parte contact 
between WRL and current and former UEC and 
Aruze USA employees) 

Completion of expedited discovery 

Service ofWRL's opposition to the request for further 
sanctions 

Service ofUEC's and Aruze USA's reply papers 

Oral argument on request for further sanctions 

UEC and Aruze USA have allowed time in this proposed schedule to permit them and 

WRL, before the initial oral argument, to meet-and-confer regarding the specifics of the discovery 

2 As discussed supra, UEC and Aruze USA intend to file an Application for Order 
Shortening Time in the coming days after conferring with WRL on the subject. 
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requests being served on WRL concurrently with this Motion. During that pre-argument period, 

UEC and Aruze USA hope to narrow any differences regarding that discovery. UEC and Aruze 

USA must proceed with their Motion now, however, due to the urgency both of cutting off any 

continuing wrongful conduct by WRL and of rectifying all WRL violations ofUEC's and Aruze 

USA's rights. 

I. INTRODUCTION 

After WRL instituted this lawsuit by filing a complaint against UEC and Aruze USA at 2 

am on Sunday, February 19, 2012, WRL improperly circumvented the discovery process in 

violation ofUEC's and Aruze USA's rights to a fair proceeding. At least between May 2012 and 

October 2013, WRL, acting through its Senior Vice President for Corporate Security, James Stem 

("Stem"), and through a former UEC employee, Toshihiko Kosaka ("Kosaka"), made ex parte 

contact with DEC's Assistant General Manager for Finance and Accounting, Yoshitaka Fujihara 

("Fujihara"), with the explicit purpose of obtaining internal, confidential and proprietary UEC 

documents in contravention of the rules governing discovery.3 Stem persuaded Fujihara to breach 

his confidentiality obligations to UEC by transmitting such documents to him and Kosaka. 

Indeed, WRL succeeded in improperly obtaining important information outside of the Nevada 

Rules of Civil Procedure and the proper supervision of this Court. Compounding WRL' s blatant 

impropriety, WRL has never acknowledged or disclosed the documents or potential witnesses in 

discovery under NRCP 16.1, as it was required to do. 

What is already known about WRL's wrong and sanctionable conduct calls for certain 

immediate sanctions: the return of all misappropriated UEC documents, and a bar on further ex 

parte contact by WRL with employees and former employees of UEC and Aruze USA. The full 

extent of WRL's wrongful conduct, however, is not yet known. But it must be discovered, as 

soon as possible, to allow UEC and Aruze USA to begin rectifying, to the extent they can, the 

violations of their rights. Accordingly, UEC and Aruze USAseek expedited discovery to identify, 

3 Mr. Stem's referenced title is based on information and belief. 
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among other things: 

• all ofWRL's direct and indirect contacts with current and former employees of 
UEC and Aruze USA; 

• direct and indirect payments to current and former employees ofUEC and Aruze 
USA-

' 

• direct and indirect efforts to wrongfully obtain internal, confidential and 
proprietary UEC documents and information; 

• all documents WRL directly or indirectly obtained in a wrongful manner; and 

• WRL's communications in planning and implementing these efforts. 

In addition, UEC and Aruze USA seek a letter rogatory to discover information from Kosaka, a 

Japanese resident. 

UEC and Aruze USA also request that, following completion of expedited discovery, this 

Court impose appropriate additional sanctions to punish WRL, to remedy the harm WRL's 

wrongful conduct has caused, and to deter similar misconduct in the future. In particular, UEC 

and Aruze USA intend to seek a monetary sanction and dismissal of claims relating to the 

illegally procured documents.4 

II. FACTUALBACKGROUND 

A. Mr. Fujihara is a Key Manager at UEC 

Y oshitaka Fujihara joined UEC in July 2008 as Section Manager in its Finance and 

Accounting Department. (Translated Declaration of Y oshitaka Fujihara ("Fujihara Decl. ") 'If 2, 

attached hereto as Exhibit 2.)5 In May 2009, Fujihara was promoted to Assistant General 

Manager for the Finance and Accounting Department at UEC. In July 2010, he became the 

4 UEC and Aruze USA reserve their right to supplement their Motion to seek further 
sanctions and/or relief based on facts developed in expedited discovery. 

5 The exhibits to this Motion are authenticated in the Cassity Decl., attached hereto as Exhibit 1. 
The English translation of the Fujihara Declaration, attached hereto as Exhibit 2, is attested to be 
a true and correct translation by a certified professional translator whose own Declaration, 
describing his qualifications and certifying the accuracy of the translation, is attached to the 
translation. The original Fujihara Declaration, attested to in Japanese, is attached hereto as 
Exhibit 3. 
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senior-most manager in the Department. (Fujihara Decl. ,-r 2.) Since July 2010, Fujihara has been 

responsible for managing UEC's Finance and Accounting Department, reporting directly to 

UEC's Chief Financial Officer. (Id. ,-r 3.) His managerial responsibilities include "overseeing, 

supervising and managing the tasks and responsibilities of all the Finance and Accounting 

Department employees." (Id.) He is in charge of preparing and finalizing UEC's quarterly and 

annual financial statements. (!d.) His authorization is required, along with that of other UEC 

officers, for UEC to disburse certain funds. (Id.) 

When Fujihara joined UEC, he signed a sworn oath agreemg that he would not 

intentionally disclose to any third party confidential information of the company or group 

companies. (Ex. 1, Fujihara Decl. at Ex. A thereto ("Sworn Oath," dated July 22, 2008).) He also 

agreed that he would not reproduce or duplicate, without permission from the company, 

confidential information handled in the performance of his work, and that he would use such 

information only for the performance of his work duties. (Id.). In executing the Sworn Oath, 

Fujihara also agreed to be bound by UEC's rules and regulations, including prohibitions on 

(i) divulging business information or secrets of the company to third parties and (ii) accessing 

company information beyond the scope of his authorization. (I d., Ex. B (UEC Employment 

Rules).) 

B. Toshihiko Kosaka, Working with WRL's James Stern, Contacted Fujihara 

In May 2012, with the litigation between WRL and UEC and Aruze USA well underway, 

Toshihiko Kosaka, a former UEC employee, contacted Fujihara to obtain UEC's confidential and 

proprietary information in an effort to damage UEC and Aruze USA in this litigation. (Fujihara 

Decl. ,-r,-r 9-11.) As Fujihara only learned later, Kosaka was in fact working with James Stem, 

WRL's director of security.6 (Id. ,-r 15.) Ultimately, Kosaka covertly arranged for Fujihara to 

6 On information and belief, Stem has worked for Wynn Resorts since he left the Federal 
Bureau oflnvestigation's ("FBI's") Las Vegas Field Office in 2007. Stem had a long career with 
the FBI before retiring to join Wynn Resorts. In his last government position, he served for years 
in the FBI's Las Vegas office and as chief of the Asian Criminal Enterprise Unit. Stem, a WRL 
Senior Vice President, speaks Japanese. As noted below, it appears that he has maintained close 
contacts with former colleagues in the FBI Las Vegas Field Office and the Department of Justice 
("DOJ"). 
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meet with Stern and provide him with confidential and proprietary UEC documents. 

Kosaka worked assiduously to convince Fujihara to provide UEC's confidential and 

proprietary information. Initially, in the spring and summer of 2012, Kosaka misrepresented to 

Fujihara that UEC was going to sue him; he argued that the only way to avoid a lawsuit by UEC 

was to work with Kosaka to "destroy" Mr. Okada. (Fujihara Decl. �~� 9.) Next, Kosaka asserted 

that Fujihara was on a "list" with the U.S. Department of Justice ("DOJ") and the Federal Bureau 

of Investigation ("FBI") and that his only choice was to cooperate against Mr. Okada to avoid 

criminal prosecution. (!d. �~� 10.) During these discussions, Fujihara revealed that Mr. Okada 

provided a personal loan for the purchase ofland for UEC's casino project in the Philippines (the 

"Philippines Project"), so Kosaka urged Fujihara to obtain these confidential and proprietary 

UEC business documents. (!d. �~� 11.) As a result, between July and November 2012 Fujihara 

made copies of the loan agreements in Japanese and English, and a flow chart of the funds. He 

provided these confidential and proprietary documents to Kosaka as requested.7 (!d. �~� 12.) 

C. First Meeting with WRL's Stern, November 2012 

In early November 2012, Kosaka told Fujihara that he wanted him to meet with an 

unidentified person at the ANA Intercontinental Hotel in Tokyo. (Fujihara Decl. �~� 14.) Only at 

the ensuing meeting did Fujihara learn that this person was James Stern of WRL. (!d. �~� 15.) 

Stern told Fujihara that he wanted information concerning UEC and Mr. Okada and that he 

needed Fujihara's cooperation to "destroy" Mr. Okada. (!d. �~� 16.) In particular, Stern inquired 

about whether Fujihara knew about financial transactions relating to the Philippines Project. 

Fujihara agreed to provide the information Stern requested. �(�!�d�.�~� 16.) 

D. Second Meeting with WRL's Stern, December 2012 

After Fujihara's initial meeting with Stern, Kosaka continued to pressure Fujihara, 

requesting that he accompany Kosaka to San Francisco to meet with DOJ and FBI personnel and 

7 UEC and Aruze USA are not in a position to confirm or deny whether these documents or 
others subsequently disclosed by Fujihara to Kosaka and his affiliates are official UEC business 
records. UEC and Aruze USA are not waiving by this motion any future objections to the 
authentication or foundation of said documents. 
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stating that Fujihara otherwise might be prosecuted. (Fujihara Decl. ,-r 17.) Kosaka instructed 

Fujihara to tell no one, including his family, that he was going to San Francisco. (Id. ,-r 32.) It 

appears that Kosaka and Stem were working together to get Fujihara to San Francisco. Fujihara 

did not have to make his travel arrangements, nor pay his expenses. (Id. ,-r 21.) Stem provided a 

driver in San Francisco; he toured San Francisco with Fujihara and Kosaka; and he paid for their 

entertainment, meals, and apparently their hotel rooms. (Id. ,-r,-r 21-22.) It also appears that WRL 

may have paid for Fujihara's business-class roundtrip airfare directly or indirectly through Stem 

or Kosaka. (Id. ,-r 20.) 

Prior to the trip and at the request of Kosaka, Fujihara copied approximately 35 

confidential and proprietary UEC business documents regarding the Philippines Project. 

(Fujihara Decl. ,-r 18.) Kosaka obtained copies of the approximately 35 confidential and 

proprietary UEC documents just prior to the trip. (I d.) In San Francisco, Fujihara was 

interviewed by a DOJ attorney who later appeared before this Court to request a stay of discovery, 

and FBI Special Agent Michael Solari from Stem's old office in Las Vegas. (Id. ,-r 26). During 

the interview, Fujihara showed UEC's confidential and proprietary documents regarding the 

Philippines Project. (Id. ,-r 27.) Subsequently, Kosaka questioned Fujihara about the contents of 

the interview. (Id. ,-r 28.) WRL's Stem was with Fujihara immediately before he was interviewed 

by DOJ and immediately afterwards for dinner. (Id. ,-r,-r 25, 29.) During dinner, Stem again 

beseeched Fujihara to cooperate with Mr. Wynn to "get rid of' Mr. Okada. (Id. ,-r 30.) Shortly 

after Fujihara's disclosure ofUEC's confidential and proprietary documents about the Philippines 

Project, Reuters published an article alleging improprieties by UEC on the Philippines Project in 

which it noted reviewing UEC's records. 

E. Theft ofUEC Documents for WRL in January and February 2013 

In January 2013, Kosaka kept up the pressure; he called Fujihara to disclose an alleged 

rumor that Mr. Okada had threatened to fire him, although no employment action was ever taken. 

(Fujihara Decl. ,-r 38.) Kosaka took this opportunity to request specific information and 

documents at UEC about the alleged payment of travel expenses for a Japanese government 

official during a past stay at Wynn Las Vegas. (Id. ,-r 32.) Fujihara advised Kosaka that he had no 
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legitimate access to such information, if it even existed. (!d. �~� 33.) Kosaka nonetheless continued 

to pressure him so Fujihara attempted to retrieve this information under false pretenses. (!d.) 

Fujihara was able to misappropriate other travel documents, including a request for approval of a 

business trip by a manager overseeing the Philippines Project. (!d. �~� 34.) Fujihara provided these 

documents to Y oshiyuki Shoji, another former UEC employee affiliated with Kosaka, who 

indicated that he would translate some of the documents into English to provide to WRL for use 

against Mr. Okada. (!d. �~� 35.) 

In February 2013, Kosaka again contacted Fujihara and said "Wynn is angry because he 

had learned that [Fujihara] was hiding information from him." (!d. �~� 36.) Kosaka then instructed 

Fujihara to obtain any UEC materials he could regarding government officials' travel. 

Accordingly, Fujihara provided Kosaka with additional confidential and proprietary UEC 

business documents. (!d. �~� 3 7.) 

F. Third Meeting with WRL's Stern 

WRL continued to use Kosaka as its conduit. At Kosaka's behest, Fujihara traveled in 

mid-February 2013 to Los Angeles to meet with Stem for a third time and to meet with the DOJ 

and FBI for a second time. (Fujihara Decl. �~� 39.) Again, Fujihara did not make any travel 

arrangements, nor was he required to pay for any of his expenses. This obligation apparently fell 

directly or indirectly to Kosaka and WRL's Stem. (!d. �~� 40.) And again, Stem met with Fujihara 

before and after the DOJ/FBI interview. (Id. �~� 43.) Stem took Fujihara to lunch after the 

interview and repeatedly insisted that Fujihara provide him with documents related to Japanese 

government officials that were the subject of discussion with the DOJ and FBI, which Fujihara 

could not access. (Id. �~� 44.) After returning to Japan, Kosaka-who had accompanied Stem at all 

times in Los Angeles including the lunch-continued the pressure, repeatedly asking Fujihara for 

documents related to one of the government officials, as well as Mr. Okada and UEC President 

Jun Fujimoto. (!d. �~� 46). Kosaka ceased contacting Fujihara after UEC filed a lawsuit against 

Kosaka in October 2013. (!d. �~� 48.) 

G. Chronology of Events 

To summarize, the chronology of WRL's pursuit of UEC Assistant General Manager 

10 
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Fujihara indirectly through former employee Kosaka, and directly through Stem is telling: 

• February 19, 2012: WRL initiated this lawsuit by filing a complaint against UEC 
and Aruze USA alleging claims involving travel and entertainment expenses for 
Philippine government officials during September 2009 and October 201 0. See 
�C�o�m�p�l�a�i�n�t�,�~� 44. 

• May-November 2012: Former UEC employee Kosaka met with Fujihara 
numerous times requesting information and documents to "destroy" Mr. Okada. 
Fujihara provided confidential and proprietary UEC documents to Kosaka about 
Mr. Okada's loan regarding the Philippines Project, and the flow of funds. 

• Early November 2012: WRL's Senior Vice President for Corporate Security Stem 
was introduced to Fujihara by Kosaka at the ANA Hotel in Tokyo. Stem asked for 
documents regarding the Philippines Project to "destroy" Mr. Okada. 

• November 16, 2012: Reuters published an article alleging improprieties by UEC 
on the Philippines Project in obtaining tax and licensing concessions. These issues 
had not been part ofWRL's initial complaint of February 19, 2012. 

• December 13-14, 2012: Fujihara traveled with Kosaka to San Francisco. Stem 
met them at the airport, and transported them to the hotel. Fujihara did not pay for 
his business-class airfare or other travel expenses; he understood that Stem paid 
for the hotel because Stem went to the registration desk. Stem met with Fujihara 
before he was interviewed by the DOJ attorney and FBI Special Agent Solari from 
the Las Vegas Field Office where Stem previously served. Fujihara showed the 
DOJ and FBI proprietary and confidential UEC documents requested by Kosaka. 
Beforehand, he provided copies of approximately 35 confidential and proprietary 
documents to Kosaka. Fujihara and Kosaka had dinner with Stem who again 
implored Fujihara to "cooperate" to "get rid of' Mr. Okada. 

• December 31, 2012: Reuters published another article regarding allegations of 
UEC impropriety on the Philippines Project in obtaining tax and licensing 
concessiOns. 

• January 3, 2013: DOJ issued the first grand jury subpoena to Aruze USA seeking 
documents regarding the Reuters' allegations on the Philippines Project. 

• January-February, 2013: At the urging ofKosaka, Fujihara stole confidential and 
proprietary UEC documents regarding expenses for Japanese government officials, 
which Fujihara provided to Kosaka. 

• February 23-24, 2013: At the request ofKosaka, Fujihara traveled with him to Los 
Angeles to meet with the DOJ lawyer and FBI Special Agent Solari. WRL's 
driver met Fujihara and Kosaka at the airport and transported them to their hotel. 
Again, Fujihara did not pay for business-class airfare or other travel expenses. 
Following his interview, Fujihara met Stem and Kosaka at the hotel. Fujihara 
observed Stem and Kosaka meet with the DOJ lawyer and FBI Agent Solari in the 
hotel lobby. Stem bought Fujihara lunch and dinner, where he pressed him for 
more documents regarding Japanese officials. Stem then transported Fujihara back 
to the airport the same day. 

• April 8, 2013: DOJ filed a Motion to Intervene in this lawsuit seeking a stay of 
discovery. 

11 
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• April 22, 2013: WRL filed the Second Amended Complaint in which it added the 
Reuters' allegations regarding improper payments on the Philippines Project by 
UEC. 

• May 2, 2013: The Court granted DOJ' s Motion to Intervene and Stay of 
Discovery. 

III. LEGAL STANDARD 

Nevada law recognizes the "inherent power of a court to levy sanctions in response to 

abusive litigation practices." Young v. Ninth Judicial Dist. Court, 107 Nev. 642, 646, 818 P.2d 

844, 847 (1991) (citing Roadway Express, Inc. v. Piper, 447 U.S. 752, 764-66 (1980)). In 

addition, "courts have inherent equitable powers to dismiss actions or enter default judgments for 

... abusive litigation practices." Young v. Johnny Ribeiro Bldg., Inc., 106 Nev. 88, 92, 787 P.2d 

777, 779 (1990) (quoting TeleVideo Systems, Inc. v. Heidenthal, 826 F.2d 915, 916 (9th Cir. 

1987). The "district court's inherent equitable power to [assess] the appropriate sanctions [is] 

based upon the criteria of willfulness, bad faith, and prejudice." Bahena v. Goodyear Tire & 

Rubber Co., 126 Nev. Adv. Op. 57, 245 P.3d 1182, 1188 (Nev. 2010).8 Thus, the Court has 

authority to fashion a range of sanctions, including, but not limited to, preclusion of evidence, 

monetary sanctions, or dismissal of claims. 

IV. ARGUMENT 

A. WRL's Conduct Was Wrongful and Prejudicial to the Judicial Process. 

WRL's circumvention of the discovery process in procuring UEC's confidential and 

proprietary business documents was improper and damaged the integrity of the judicial system. 

WRL deliberately set out to abuse the judicial process in order to obtain information and 

documents outside of discovery beginning shortly after it filed the complaint in this matter. It is 

clear from the facts and chronology of events that a senior WRL official misappropriated 

confidential and proprietary UEC materials. WRL's Senior Vice for Corporate Security 

manipulated a former UEC employee to act as a conduit, but that attempt to conceal WRL' s 

8 Nevada jurisprudence does not follow the federal model of requiring progressive sanctions 
against a party for failing to comply with a discovery order. Bahena, 245 P.3d at 1184 (citing 
Higgs v. State, 222 P.3d 648, 658 (Nev. 2010)). 
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wrongdoing will not protect it. Stem used the former employee to obtain documents improperly; 

he used the former employee to pressure the UEC employee to steal confidential and proprietary 

documents; he met with the UEC employee himself on three different occasions imploring him to 

join in "collecting information concerning UEC" and "destroy[ing]" Mr. Okada; he connected the 

UEC employee to DOJ attorneys and an FBI agent at his former office, and it appears that he may 

have paid for the UEC employee to come to the United States to meet with him and the DOJ and 

FBI. The timeline demonstrates that WRL's improper and concerted strategy to obtain 

documents and information from a current UEC employee occurred at times immediately 

preceding critical events - DOJ' s decision to initiate a grand jury investigation and the filing of 

WRL's amended complaint. 

What we do not know, but are entitled to find out, is the extent of the misconduct and how 

far this strategy went within WRL. Indeed, to address the conduct fully, it is imperative to get to 

the bottom ofWRL's blatant impropriety through discovery and to subsequently punish and deter 

WRL through sanctions. 

1. WRL Illegally Procured UEC's Confidential and Proprietary 
Documents Outside the Discovery Process. 

A party may not procure its adversary's internal documents outside the discovery process. 

See, e.g., In re Shell Oil Refinery, 143 F.R.D. 105, 108 (E.D. La. 1992)9 (finding that party's ex-

parte contact with opposing party's employee for the purpose of obtaining documents resulted in 

receipt of "proprietary documents in [a] manner [that] was inappropriate and contrary to fair 

play"), amended on other matters, 144 F.R.D. 73 (E.D. La. 1992); see also Glynn v. Edo Corp., 

2010 WL 3294347 (D. Md. Aug. 20, 2010) (holding that plaintiffs receipt of defendant's internal 

documents from defendant's employee "undermines the efficacy of the discovery process and this 

Court's ability to resolve litigation in a fair and orderly manner"); Giardina v. Ruth U. Fertel, 

Inc., 2001 WL 1628597 (E.D. La. Dec. 17, 2001) (finding that plaintiffs receipt of opposing 

9 Nevada courts have previously looked to federal case law for guidance on the exercise of 
the court's inherent authority. Young, 107 Nev. at 646, 818 P.2d at 847. 
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party's privileged correspondence through ex parte contact with unidentified employee of 

defendant was improper); Herrera v. Clipper Group, L.P., 1998 WL 229499, at *2 (S.D.N.Y. 

May 6, 1998) ("The discovery process is not meant to be supplemented by the unlawful 

conversion of an adversary's proprietary information."). 

In Shell Oil, for example, the court found that the conduct threatened the "judicial 

integrity and the adversary processes" because the offending party "prevented [the opposing 

party] from being able to argue against production." Shell Oil, 143 F.R.D. at 108. The court 

concluded that the conduct was wrongful regardless of whether the party's communication with 

its adversary's employee was permitted under the so-called "no-contact" rule prohibiting an 

attorney from communicating with some, though not all, employees of a represented corporate 

adversary. Id.; see also Glynn, 2010 WL 3294347, at *5 ("Permitting communication ... [with 

an adversary's employee] is materially different, however, from permitting [a party] to secrete 

documents from" that adversary; the no-contact rule "says nothing about authorizing the latter 

conduct."). Further, WRL's possible payment for Fujihara's expenses, including travel to the 

United States, to facilitate the receipt of documents would be "egregious in the extreme." 

Jackson v. Microsoft Corp., 211 F.R.D. 423, 431 (W.D. Wash. 2002) (finding that plaintiffs 

receipt from an unknown source of defendant's confidential and proprietary information in return 

for $1,000 was "egregious in the extreme" and justified dismissal sanction), affd 78 F. App'x 

588 (9th Cir. 2003). 

2. The Impropriety of the Conduct Does Not Depend on the Character of 
the Misappropriated Documents. 

Regardless of the contents of the documents and the information disclosed by Fujihara, 

WRL's conduct was per se wrongful. Indeed, WRL's "unauthorized conduct of viewing the 

defendant's documents, irrespective of whether or not the documents were privileged, work-

product, or relevant, is the type of scandalous behavior that must not be condoned. It is the act 

that necessitates discipline." Perna v. Electronic Data Sys., Corp., 916 F. Supp. 388, 400 (D.N.J. 

1995). The impropriety of WRL's actions does not depend on the substantive content of the 

documents or whether they are relevant to the litigation or otherwise subject to discovery. 
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John A. Moran, Marc D. Schorr, Alvin V. Shoemaker, 
Kimmarie Sinatra, D. Boone Wayson, and Allan Zeman 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

Electronically Filed 
02/14/2013 11:49:12 AM 

' 
�~�j�.�I�J�.�w�,�.�~� 

CLERK OF THE COURT 

WYNN RESORTS, LIMITED, a Nevada 
Corporation, 

Case No.: A-12-656710-B 

Plaintiff, 
vs. 

KAZUO OKADA, an individual, ARUZE 
USA, INC., a Nevada corporation, and 
UNIVERSAL ENTERTAINMENT CORP., 
a Japanese corporation, 

Defendants. 

AND ALL RELATED CLAIMS 

I 

Dept. No.: XI 
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The Wynn Parties hereby propose that the handling of confidential material in these 

proceedings shall be governed by the provisions set forth below: 

1. Applicability of this Protective Order: Subject to Section 20 below, this 

Protective Order does not and will not govern any trial proceedings in this action but will 

otherwise be applicable to and govern the handling of documents, depositions, deposition 

exhibits, interrogatory responses, responses to requests for admissions, responses to requests for 

production of documents, and all other discovery obtained pursuant to Nevada Rules of Civil 

Procedure or other legal process by or from, or produced on behalf of, a party or witness in 

connection with this action (this information hereinafter shall be referred to as "Discovery 

Material"). As used herein, "Producing Party" or "Disclosing Party" shall refer to the parties and 

nonparties that give testimony or produce documents or other information in connection with this 

action; "Receiving Party" shall refer to the parties in this action that receive such information, and 

"Authorized Recipient" shall refer to any person or entity authorized by Sections 10 and 11 of this 

Protective Order to obtain access to Confidential Information, Highly Confidential Information, 

or the contents of such Discovery Material. 

2. Designation of Information: Any Producing Party may designate Discovery 

Material that is in its possession, custody, or control produced to a Receiving Party as 

"Confidential" or "Highly Confidential" under the terms of this Protective Order if the Producing 

Party in good faith reasonably believes that such Discovery Material contains nonpublic, 

confidential information as defined in Sections 4 and 5 below. 

3. Exercise of Restraint and Care in Designating Material for Protection: Each 

Producing Party that designates information or items for protection under this Protective Order 

must take care to limit any such designation to specific material that qualifies under the 

appropriate standards. Indiscriminate designations are prohibited. 

4. Confidential Information: For purposes of this Protective Order, "Confidential 

Information" means any Protected Data (as defined below) or any information that constitutes, 

reflects, or discloses nonpublic information, trade secrets, know-how, or other financial, 

proprietary, commercially sensitive, confidential business, marketing, regulatory, or strategic 
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information (regarding business plans or strategies, technical data, and nonpublic designs), the 

disclosure of which the Producing Party believes in good faith might reasonably result in 

economic or competitive, or business injury to the Producing Party (or its affiliates, personnel, or 

clients) and which is not publicly known and cannot be ascertained from an inspection of publicly 

available sources, documents, material, or devices. Confidential Information shall also include 

sensitive personal information that is not otherwise publicly available, such as home addresses; 

social security numbers; dates of birth; employment personnel files; medical information; home 

telephone records/numbers; employee disciplinary records; family court documents sealed by the 

family court pursuant to NRS 125.110 or designated Confidential by agreement of the parties to 

the family court proceedings at issue; wage statements or earnings statements; employee benefits 

data; tax records; and other similar personal financial information. A party may also designate as 

"CONFIDENTIAL" compilations of publicly available discovery materials, which would not be 

known publicly in a compiled form. 

(a) Protected Data. The term "Protected Data" shall refer to any information 

that a party believes in good faith to be subject to federal, state or foreign data protection laws or 

other privacy obligations. Protected Data constitutes highly sensitive materials requiring special 

protection. Examples of such laws include, but are not limited to, the Macau Personal Data 

Protection Act ("MDPA"), Macao Special Administrative Region Law n.0 16/2001 ("Judicial 

system for operating games of fortune in casinos"), and other state, federal, and/or foreign law(s) 

that impose special protections. 

5. Highly Confidential Information: For purposes of this Protective Order, Highly 

Confidential Information is any Protected Data and/or Confidential Information as defined in 

Section 4 above that also includes (a) extremely sensitive, highly confidential, nonpublic 

information, consisting either of trade secrets or proprietary or other highly confidential business, 

financial, regulatory, private, or strategic information (including information regarding business 

plans, technical data, and nonpublic designs), the disclosure of which would create a substantial 

risk of competitive, business, or personal injury to the Producing Party, and/or (b) nonpublic 

documents or information reflecting the substance of conduct or communications that are the 
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subject of state, federal, or foreign government investigations. Certain Protected Data may 

compel alternative or additional protections beyond those afforded Highly Confidential 

Information, in which event the parties shall meet and confer in good faith, and, if unsuccessful, 

the party seeking any greater protection shall move the Court for appropriate relief. A party may 

re-designate material originally "CONFIDENTIAL11 as "HIGHLY CONFIDENTIAL11 by giving 

notice of such a re-designation to all parties. 

6. Designating Confidential Information or Highly Confidential Information. If 

any party in this action determines in good faith that any information, documents, things, or 

responses produced in the course of discovery in this action should be designated as Confidential 

Information or Highly Confidential Information (the "Designating Party"), it shall advise any 

party receiving such material of this fact, and all copies of such document, things, or responses, or 

portions thereof deemed to be confidential shall be marked "CONFIDENTIAL" or "HIGHLY 

CONFIDENTIAL" (whether produced in hard copy or electronic form) at the expense of the 

designating party and treated as such by all parties. A Designating Party may inform another 

party that a document is Confidential or Highly Confidential by providing the Bates number of 

the document in writing. If Confidential or Highly Confidential Information is produced via an 

electronic form on a computer readable medium (e.g., CD-ROM), other digital storage medium, 

or via Internet transmission, the Producing Party or Designating Party shall affix in a prominent 

place on the storage medium or container file on which the information is stored, and on any 

container(s) for such medium, the legend "Includes CONFIDENTIAL INFORMATION" or 

"Includes HIGHLY CONFIDENTIAL INFORMATION." Nothing in this section shall extend 

confidentiality or the protections associated therewith to any information that does not otherwise 

constitute "Confidential Information" or "Highly Confidential Information" as defined in Sections 

4 and 5 herein. 

7. Redaction Allowed: Any Producing Party may redact from the documents or 

things it produces matter that the Producing Party claims is subject to the attorney-client privilege, 

the work product doctrine, a legal prohibition against disclosure, or any other privilege from 

disclosure. Any Producing Party also may redact information that is both personal and 

4 
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nonresponsive, such as a social security number. A Producing Party may not withhold 

nonprivileged, responsive information solely on the grounds that such information is contained in 

a document that includes privileged information. The Producing Party shall mark each redaction 

with a legend stating "REDACTED," and include an annotation indicating the specific reason for 

the redaction (e.g., "REDACTED-Work Product"). All documents redacted based on attorney 

client privilege or work product immunity shall be listed in an appropriate log in conformity with 

Nevada law and Nevada Rule of Civil Procedure 26(b)(5). Where a document consists of more 

than one page, the page on which information has been redacted shall so be marked. The 

Producing Party shall preserve an unredacted version of such document. In addition to the 

foregoing, the following shall apply to redactions of Protected Data: 

(a) Any party may redact Protected Data that it claims, in good faith, requires 

protections under the terms of this Protective Order. 

(b) Protected Data shall be redacted from any public filing not filed under seal. 

(c) The right to challenge and the process for challenging redactions shall be 

the same as the right to challenge and the process from challenging the designation of 

Confidential Information or Highly Confidential Information. 

8. Use of Confidential Information or Highly Confidential Information. Except 

as provided herein, Confidential Information and Highly Confidential Information designated or 

marked shall be maintained in confidence, used solely for the purposes of this action, to the extent 

not otherwise prohibited by an order of the Court, shall be disclosed to no one except those 

persons identified herein in Sections 10 and II, and shall be handled in such manner until such 

designation is removed by the Designating Party or by order of the Court. Confidential or Highly 

Confidential information produced by another party shall not be used by any Receiving Party for 

any commercial, competitive or personal purpose. Nothing in this Protective Order shall govern 

or restrict a Producing Party's use of its own Confidential or Highly Confidential Information in 

any way. 

9. Once the Court enters this Protective Order, a party shall have thirty (30) days to 

designate as Confidential or Highly Confidential any documents previously produced in this 

5 
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action, which it can do by stamping "CONFIDENTIAL" or "HIGHLY CONFIDENTIAL" on the 

document, or informing the other parties of the Bates-numbers of the documents so designated. 

I 0. Use of Confidential Information and Highly Confidential Information in 

Depositions. Counsel for any party shall have the right to disclose Confidential or Highly 

Confidential Information at depositions, provided that such disclosure is consistent with this 

Protective Order, including Sections I 0 and II. Any counsel of record may request that all 

persons not entitled under Sections I 0 or II of this Protective Order to have access to 

Confidential Information or Highly Confidential Information leave the deposition room during the 

confidential portion of the deposition. Failure of such other persons to comply with a request to 

leave the deposition shall constitute substantial justification for counsel to advise the witness that 

the witness need not answer the question where the answer would disclose Confidential 

Information or Highly Confidential Information. Additionally, at any deposition session, (I) upon 

inquiry with regard to the content of any discovery material(s) designated or marked as 

"CONFIDENTIAL" or "HIGHLY CONFIDENTIAL - ATTORNEYS' EYES ONLY;" 

(2) whenever counsel for a party deems that the answer to a question may result in the disclosure 

or revelation of Confidential or Highly Confidential Information; and/or (3) whenever counsel 

for a party deems that the answer to any question has resulted in the disclosure or revelation of 

Confidential or Highly Confidential Information, counsel to any party may designate portions of a 

deposition transcript and/or video of any deposition (or any other testimony) as containing 

Confidential or Highly Confidential Information in accordance with this Order by a statement on 

the record during the deposition or by notifying all other parties in writing, within thirty (30) 

calendar days of receiving the transcript or video that it contains Confidential or Highly 

Confidential Information and designating the specific pages, lines, and/or counter numbers as 

containing Confidential or Highly Confidential Information. If a designation is made via a 

statement on the record during a deposition, counsel must follow up in writing within thirty (30) 

calendar days of receiving the transcript or video, identifying the specific pages, lines, and/or 

counter numbers containing the Confidential or Highly Confidential Information. If no 

confidentiality designations are made within the thirty calendar (30) day period, the entire 
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transcript shall be considered nonconfidential. During the thirty (30) day period, the entire 

transcript and video shall be treated as Confidential Information (or Highly Confidential 

Information). All originals and copies of deposition transcripts that contain Confidential 

Information or Highly Confidential Information shall be prominently marked "CONFIDENTIAL" 

or "HIGHLY CONFIDENTIAL -ATTORNEYS' EYES ONLY" on the cover thereof and, if and 

when filed with the Court, the portions of such transcript so designated shall be filed under seal. 

Counsel must designate portions of a deposition transcript as "CONFIDENTIAL" or "HIGHLY 

CONFIDENTIAL - ATTORNEYS' EYES ONLY" within thirty calendar (30) days of receiving 

the transcript. Any DVD or other digital storage medium containing Confidential or Highly 

Confidential deposition testimony shall be labeled in accordance with the provisions of 

Section 6. 

11. Persons Authorized to Receive Confidential Information. Confidential 

Information produced pursuant to this Protective Order may be disclosed or made available only 

to the Court, its employees, other court personnel, any discovery referee, mediator or other 

official who may be appointed by the Court, and to the persons below: 

(a) A party, or officers, directors, employees, and agents of a party deemed 

necessary by counsel to aid in the prosecution, defense, or settlement of this action; 

(b) Counsel for a party (including in house attorneys, outside attorneys 

associated with a law firm(s) of record, and paralegal, clerical, and secretarial staff employed by 

such counsel); 

(c) Persons retained by a party to provide litigation support services 

(photocopying, videotaping, translating, preparing exhibits or demonstrations, organizing, storing, 

retrieving data in any form or medium, etc.); 

(d) Consultants or expert witnesses (together with their support staff) retained 

for the prosecution or defense of this litigation, provided that such an expert �~�o�n�s�u�l�t�a�n�t� is 

not a current employee of a direct competitor of a party named in this actioJ;!n/ 

(e) Court reporter(s) and videographers(s) employed in this action; 

28 (f) Any authors or recipients of the Confidential Information; 
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(g) A witness at any deposition or other proceeding in this action, who shall 

sign the Confidentiality Agreement attached as "Exhibit A" to this Protective Order before being 

shown a confidential document; and 

(h) Any other person as to whom the parties in writing agree or that the Court 

in these proceedings so designates. 

Any person to whom Confidential Information is disclosed pursuant to subparts (a) 

through (g) hereinabove shall be advised that the Confidential Information is being disclosed 

pursuant to an order of the Court, that the information may not be disclosed by such person to any 

person not permitted to have access to the Confidential Information pursuant to this Protective 

Order, and that any violation of this Protective Order may result in the imposition of such 

sanctions as the Court deems proper. Any person to whom Confidential Information is disclosed 

pursuant to subpart (c), (d), (g) or (h) of this section shall also be required to execute a copy of the 

form Exhibit A. The persons shall agree in writing to be bound by the terms of this Protective 

Order by executing a copy of Exhibit A (which shall be maintained by the counsel of record for 

the party seeking to reveal the Confidential Information) in advance of being shown the 

Confidential Information. No party (or its counsel) shall discourage any persons from signing a 

copy of Exhibit A. If a person refuses to execute a copy of Exhibit A, the party seeking to reveal 

the Confidential Information shall seek an order from the Court directing that the person be bound 

by this Protective Order. In the event of the filing of such a motion, Confidential Information 

may not be disclosed to such person until the Court resolves the issue. Proof of each written 

agreement provided for under this Section shall be maintained by each of the parties while this 

action is pending and disclosed to the other parties upon good cause shown and upon order of the 

Court. 

12. Persons Authorized to Receive Highly Confidential Information. "HIGHLY 

CONFIDENTIAL - ATTORNEYS' EYES ONLY" documents and information may be used only 

in connection with this case and may be disclosed only to the Court and the persons listed in 

subsections (b) to (c) and (g) to (h) of Section 10 above, but shall not be disclosed to a party, or 

an employee of a party, unless otherwise agreed or ordered. With respect to sub-section (f), the 

8 



0 
0 
00 
w 
t:: 
$a-

u �~�\�Q� 
..J>-;: ..J<oo 
�Q�.�,�~� 

�L�I�J�~�<� u"c -<< CQP..> 
�-�~�n�W� 
.....JWZ 
.....J :I: �~� LIJOIIl 
�z�:�:�~�<� 
<:r:@ 
V'JC> 
-01:11) 
P..<< 

�~�.�.�.�.�.�J� 
0 :r: 
M 
00 
00 
M 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

parties will consider disclosure of Highly Confidential Information to an author or recipient 

on a case by case basis. Any person to whom Highly Confidential Information is disclosed 

pursuant to sub-sections (c), (d), (g) or (h) of Section I 0 above shall also be required to execute a 

copy of the form Exhibit A. 

13. Filing of Confidential Information or Highly Confidential Information With 

Court. Any party seeking to file or disclose materials designated as Confidential Information or 

Highly Confidential Information with the Court in this Action must seek to file such Confidential 

or Highly Confidential Information under seal pursuant to Rule 3 of the Nevada Rules for Sealing 

and Redacting Court Records. The Designating Party will have the burden to provide the Court 

with any information necessary to support the designation as Confidential Information. 

14. Notice to Nonparties. Any party issuing a subpoena to a nonparty shall enclose a 

copy of this Protective Order and advise the nonparty that it may designate any Discovery 

Material it produces pursuant to the terms of this Protective Order, should the nonparty producing 

party wish to do so. This Order shall be binding in favor of nonparty designating parties to the 

maximum extent permitted by law. Any nonparty invoking the Protective Order shall comply 

with, and be subject to, all applicable sections of the Protective Order. 

15. Knowledge of Unauthorized Use or Possession. If a party receiving Confidential 

Information or Highly Confidential Information learns of any possession, knowledge, use or 

disclosure of any Confidential Information or Highly Confidential Information in violation of the 

terms of this Protective Order, the Receiving Party shall immediately notify in writing the party 

that produced the Confidential Information or Highly Confidential Information. The Receiving 

Party shall promptly furnish the Producing Party the full details of such possession, knowledge, 

use or disclosure. With respect to such unauthorized possession, knowledge, use or disclosure the 

Receiving Party shall assist the Producing Party in remedying the disclosure (e.g., by retrieving 

the Confidential Information from an unauthorized recipient) and/or preventing its recurrence. 

16. Copies, Summaries or Abstracts. Any copies, summaries, abstracts or exact 

duplications of Confidential Information or Highly Confidential Information shall be marked 

"CONFIDENTIAL" or 11HIGHL Y CONFIDENTIAL-A TIORNEYS' EYES ONLY" and shall be 
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considered Confidential Information or Highly Confidential Information subject to the terms and 

conditions of this Protective Order. Attorney-client communications and attorney work product 

regarding Confidential Information or Highly Confidential Information shall not be subject to this 

section, regardless of whether they summarize, abstract, paraphrase, or otherwise reflect 

Confidential Information or Highly Confidential Information. 

17. Information Not Confidential. The restrictions set forth in this Protective Order 

shall not be construed to apply to any information or materials that: 

(a) Were lawfully in the Receiving Party•s possession prior to such 

information being designated as Confidential or Highly Confidential Information in this action, 

and that the Receiving Party is not otherwise obligated to treat as confidential; 

(b) Were obtained without any benefit or use of Confidential or Highly 

Confidential Information from a third party having the right to disclose such information to the 

Receiving Party without restriction or obligation of confidentiality; 

(c) Were independently developed after the time of disclosure by persons who 

did not have access to the Producing Party•s Confidential or Highly Confidential Information; 

(d) Have been or become part of the public domain by publication or 

otherwise and not due to any unauthorized act or omission on the part of a Receiving Party; or 

(e) Under law, have been declared to be in the public domain. 

18. Challenges to Designations. Any party may object to the designation of 

Confidential Information or Highly Confidential Information on the ground that such information 

does not constitute Confidential Information or Highly Confidential Information by serving 

written notice upon counsel for the Producing Party within sixty (60) calendar days of the date 

the item(s) was designated, specifying the item(s) in question and the grounds for the objection. 

If a party objects to the designation of any materials as Confidential Information or Highly 

Confidential Information, the party challenging the designation shall arrange for an EDCR 2.34 

conference to be held within ten (10) calendar days of service of a written objection to the 

designation to attempt to informally resolve the dispute. If the parties cannot resolve the matter, 

the party challenging the designation may file a motion with the Court to resolve the dispute. 

10 
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Such motions must be filed within ten (10) calendar days of the EDCR 2.34 conference. This 

Protective Order will not affect the burden of proof on any such motion, or impose any burdens 

upon any party that would not exist had the Protective Order not been entered; as a general 

matter, the burden shall be on the person making the designation to establish the propriety of the 

designation. Any contested information shall continue to be treated as confidential and subject to 

this Protective Order until such time as such motion has been ruled upon. 

19. Usc in Court. If any Confidential Information or Highly Confidential Information 

is used in any pretrial Court proceeding in this action, it shall not necessarily lose its confidential 

status through such use, and the party using such information shall take all reasonable steps 

consistent with the Nevada Supreme Court Rules Governing Sealing and Redacting Court 

Records to maintain its confidentiality during such use. 

20. No Waiver. This Protective Order is entered solely for the purpose of facilitating 

the exchange of documents and information among the parties to this action without involving the 

Court unnecessarily in the process. Nothing in this Protective Order, nor the production of any 

information or document under the terms of this Protective Order, nor any proceedings pursuant 

to this Protective Order shall be deemed to be a waiver of any rights or objections to challenge the 

authenticity or admissibility of any document, testimony or other evidence at trial. Additionally, 

this Protective Order will not prejudice the right of any party or nonparty to oppose production of 

any information on the ground of attorney-client privilege; work product doctrine or any other 

privilege or protection provided under the law. 

21. Reservation of Rights. The parties each reserve the right to seek or oppose 

additional or different protection for particular information, documents, materials, items or things. 

This Stipulation shall neither enlarge nor affect the proper scope of discovery in this Action. In 

addition, this Stipulation shall not limit or circumscribe in any manner any rights the Parties (or 

their respective counsel) may have under common law or pursuant to any state, federal, or foreign 

statute or regulation, and/or ethical rule. 

22. Inadvertent Failure to Designate. The inadvertent failure to designate 

information produced in discovery as Confidential or Highly Confidential shall not be deemed, by 

II 
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itself, to be a waiver of the right to so designate such discovery materials as Confidential 

Information or Highly Confidential Information. Within a reasonable time of learning of any 

such inadvertent failure, the Producing Party shall notify all Receiving Parties of such inadvertent 

failure and take such other steps as necessary to correct such failure after becoming aware of it. 

Disclosure of such discovery materials to any other person prior to later designation of the 

discovery materials in accordance with this section shall not violate the terms of this Protective 

Order. However, immediately upon being notified of an inadvertent failure to designate, all 

parties shall treat such information as though properly designated, and shall take any actions 

necessary to prevent any future unauthorized disclosure, use, or possession. 

23. No Waiver of Privilege: Disclosure (including production) of information after 

the parties' entry of this Protective Order that a party or nonparty later claims was inadvertent and 

should not have been disclosed because of a privilege, including, but not limited to, the 

attorney-client privilege or work product doctrine ("Privileged Information""), shall not constitute 

a waiver of, or estoppel as to, any claim of attorney-client privilege, attorney work product, or 

other ground for withholding production as to which the Disclosing or Producing Party would be 

entitled in this action. 

24. Effect of disclosure of Privileged Information: The Receiving Party hereby 

agrees to promptly return, sequester, or destroy any Privileged Information disclosed or produced 

by Disclosing or Producing Party upon request by Disclosing or Producing Party regardless of 

whether the Receiving Party disputes the designation of Privileged Information. The Receiving 

Party may sequester (rather than return or destroy) such Privileged Information only if it contends 

that the information itself is not privileged or otherwise protected and it challenges the privilege 

designation, in which case it may only sequester the information until the claim of privilege or 

other protection is resolved. If any party disputes the privilege claim ("Objecting Party"), that 

Objecting Party shall object in writing by notifying the Producing Party of the dispute and the 

basis therefore. The parties thereafter shall meet and confer in good faith regarding the disputed 

claim within seven (7) court days after service of the written objection. In the event that the 

parties do not resolve their dispute, the Objecting Party may bring a motion for a determination of 

12 
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whether a privilege applies within ten (10) court days of the meet and confer session, but may 

only contest the asserted privileges on ground other than the inadvertent production of such 

document(s). In making such a motion, the Objecting Party shall not disclose the content of the 

document(s) at issue, but may refer to the information contained on the privilege log. Nothing 

herein shall relieve counsel from abiding by applicable ethical rules regarding inadvertent 

disclosure and discovery of inadvertently disclosed privileged or otherwise protected material. 

The failure of any party to provide notice or instructions under this Paragraph shall not constitute 

a waiver of, or estoppel as to, any claim of attorney-client privilege, attorney work product, or 

other ground for withholding production as to which the Disclosing or Producing Party would be 

entitled in this action. 

25. Inadvertent Production of Non-Discoverable Documents. If a Producing Party 

inadvertently produces a document that contains no discoverable information, the Producing Party 

may request in writing that the Receiving Party return the document, and the Receiving Party will 

return the document. A Producing Party may not request the return of a document pursuant to 

this section if the document contains any discoverable information. If a Producing Party 

inadvertently fails to redact personal information (e.g., a social security number), the Producing 

Party may provide the Receiving Party a substitute version of the document that redacts the 

personal information, and the Receiving Party shall return the original, unredacted document to 

the Producing Party. 

26. Return of Information. Within thirty (30) calendar days after the final 

disposition of this action, all Confidential Material and/or Highly Confidential Material produced 

by an opposing party or nonparty (including, without limitation, any copies, extracts or 

summaries thereof) as part of discovery in this action shall be destroyed by the parties to whom 

the Confidential Material and/or Highly Confidential Material was produced, and each counsel 

shall, by declaration delivered to all counsel for the Producing Party, affirm that all such 

Confidential Material and/or Highly Confidential Material (including, without limitation, any 

copies, extracts or summaries thereof) has been destroyed; provided, however, that each counsel 

shall be entitled to retain pleadings, motions and memoranda in support thereof, declarations or 
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affidavits, deposition transcripts and videotapes, or documents reflecting attorney work product or 

consultant· or expert work product, even if such material contains or refers to Confidential 

Material and/or Highly Confidential Material, but only to the extent necessary to preserve a 

litigation file with respect to this action. 

27. Attorney's Fees. Nothing in this Protective Order is intended to either expand or 

limit a prevailing party's right under the Nevada Rules of Civil Procedure or other applicable state 

or federal law to pursue costs and attorney's fees incurred related to confidentiality designations 

or the abuse of the process described herein. 

28. Injunctive Relief and Sanctions Available for Unauthorized Disclosure or Use 

of Confidential Information or Highly Confidential Information. The Parties and/or 

nonparties shall not utilize any Confidential Information and/or Highly Confidential Information 

for their own personal and/or business advantage or gain, aside from purpose(s) solely related to 

the instant litigation. The Parties and nonparties acknowledge and agree that unauthorized use 

and/or disclosure of Confidential Information and/or Highly Confidential Information beyond this 

litigation shall subject the offending party or nonparty to sanctions contemplated in 

NRCP 37(b)(2)(A)-(D), up to and including entry of judgment against the offending party in 

circumstances involving willful disobedience with this order. Further, the Parties and/or 

nonparties receiving or being given access to Confidential Information and/or Highly Confidential 

Information acknowledge that monetary remedies would be inadequate to protect each party in 

the case of unauthorized disclosure or use of Confidential Information or Highly Confidential 

Information that the Receiving Party only received through discovery in this action and that 

injunctive relief would be necessary and appropriate to protect each party's rights in the event 

there is any such unauthorized disclosure or use of Confidential Information or Highly 

Confidential Information. The availability of injunctive relief to protect against the unauthorized 

disclosure or use of Confidential Information or Highly Confidential Information shall not be 

exclusive. 

29. Other Actions and Proceedings. If a Receiving Party (a) is subpoenaed in 

another action, investigation, or proceeding, (b) is served with a demand in another action, 

14 
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investigation, or proceeding, or (c) is served with any legal process by one not a party to this 

Protective Order, seeking materials which were produced or designated as Confidential of Highly 

Confidential pursuant to this Protective Order, the Receiving Party shall give prompt actual 

written notice by electronic transmission to counsel of record for such Producing Party within 

five (5) business days of receipt of such subpoena, demand or legal process, or such shorter notice 

as may be required to provide other parties with the opportunity to object to the immediate 

production of the requested discovery materials to the extent permitted by law. The burden of 

opposing enforcement of the subpoena shall fall upon the party or nonparty who produced or 

designated the Discovery Material as Confidential or Highly Confidential Information. Unless 

the party or nonparty who produced or designated the Confidential or Highly Confidential 

Information obtains an order directing that the subpoena not be complied with, and serves such 

order upon the Receiving Party prior to production pursuant to the subpoena, the Receiving Party 

shall be permitted to produce documents responsive to the subpoena on the subpoena response 

date. Compliance by the Receiving Party with any order directing production pursuant to a 

subpoena of any Confidential or Highly Confidential Information shall not constitute a violation 

of this Protective Order. Nothing in this Protective Order shall be construed as authorizing a 

party to disobey a lawful subpoena issued in another action. 

30. Execution in Counterparts. This Protective Order may be signed in counterparts, 

and a fax or 11PDF11 signature shall have the same force and effect as an original ink signature. 

31. Order Survives Termination. This Protective Order shall survive the termination 

of this action, and the Court shall retain jurisdiction to resolve any dispute concerning the use of 

information disclosed hereunder. 

DATED this 7th day of February 2013. 

PISANELLI BICE PLLC 

By: /s/ James J. Pisanelli 
James J. Pisanelli, Esq., Bar# 4027 
Todd L. Bice, Esq., Bar# 4534 
Debra L. Spinelli, Bar# 9695 
3883 Howard Hughes Parkway, Suite 800 
Las Vegas, Nevada 89169 

15 

DATED this 7th day ofFebruary, 2013. 

CAMPBELL & WILLIAMS 

By: Is/ J. Colby Williams 
Donald J. Campbell, Esq., Bar# 1216 
J. Colby Williams, Esq., Bar# 5549 
700 South Seventh Street 
Las Vegas, NV 89109 

Attorneys for Stephen A. Wynn 
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and 

Paul K. Rowe, Esq. (admitted pro hac vice) 
Bradley R. Wilson, Esq. (admitted pro hac vice) 
Grant R. Mainland, Esq. (admiuedprohacvice) 

Wachtell, LIPTON, ROSEN & KATZ 
51 West 52nd Street 
New York, NY 10019 

and 
Robert L. Shapiro, Esq. (admiued pro hac vice) 
GLASER WElL FINK JACOBS HOWARD 
A VCHEN & SHAPIRO, LLP 
1 0259 CONSTELLATION Blvd., 19th Floor 
Los Angeles, CA 90067 

Attorneys for Wynn Resorts, Limited, Linda 
Chen, Russell Goldsmith, Ray R. Irani, Robert 
J. Miller, John A. Moran, Marc D. Schorr, 
Alvin V. Shoemaker, Kimmarie Sinatra, D. 
Boone Wayson, and Allan Zeman · 

DATED this 7th of day ofFebruary, 2013. 

JOLLY URGA WIRTH WOODBURY & 
STANDISH 

By: /s/ William R. Urga 
William R. Urga, Esq., Bar# 1195 
Martin A. Little, Esq., Bar# 7067 
3800 Howard Hughes Parkway, 16th Floor 
Las Vegas, Nevada 89169 

Ronald L. Olson, Esq.* 
Mark B. Helm, Esq.* 
Jeffrey Y. Wu, Esq.* 
MUNGER, TOLLES & OLSON LLP 
355 South Grand Avenue, 35th Floor 
Los Angeles, CA 90071-1560 

Attorneys for Elaine P. Wynn 

ORDER 

IT IS SO ORDERED . 

BETH GONZALEZ 
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EXHIBIT A 

CONFIDENTIALITY AGREEMENT 

I, ------------- do hereby acknowledge and agree, under penalty 

4 of perjury, as follows: 

5 

6 

7 

8 

9 

10 

1 I 

12 

13 

14 

15 

16 

17 
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21 

22 

23 

24 

25 

26 

27 

28 

1. I have read the Stipulated Confidentiality Agreement and Protective Order ("the 

Protective Order") entered in Wynn Resorts, Limited v. Kazuo Okada, et a/., Eighth Judicial 

District Court Case No. A-12-656710-B on ________ , __ , and I fully 

understand its contents. 

2. I hereby agree and consent to be bound by the terms of the Protective Order and to 

comply with it in all respects, and to that end, I hereby knowingly and voluntarily submit and subject 

myself to the personal jurisdiction of the Eighth Judicial District Court of Nevada so that the said court 

shall have the power and authority to enforce the Protective Order and to impose appropriate sanctions 

upon me for knowingly violating the Protective Order, including punishment for contempt of court for a 

knowing violation of the Protective Order. 

3. I understand that by signing this instrument, I will be eligible to receive 

"Confidential Information" and/or "Highly Confidential Information" under the terms and 

conditions of the Protective Order. I further understand and agree that I must treat any 

"Confidential Information" and/or "Highly Confidential Information" in accordance with the 

terms and conditions of the Protective Order, and that, if I should knowingly make a disclosure of 

any such information in a manner unauthorized by the Protective Order, I will have violated a 

court order, will be in contempt of court, and will be subject to punishment by the court for such 

conduct. 

DATED: ----------------
(Signature) 

(Printed Name) 

(Address) 
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