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Fayemi v. Hambrecht & Quist, Inc., 174 F.R.D. 319, 326 (S.D.N.Y. 1997) (the court may utilize
its inherent authority to preclude use of wrongfully obtained information even where the
documents are otherwise subject to disclosure during the normal course of discovery). Nor does
the wrongfulness of the conduct depend on whether the documents are proprietary, confidential,
or privileged, although the documents at issue are, in fact, confidential and proprietary. (Fujihara
Decl. 49 12, 18, 38). Glynn, 2010 WL 3294347, at *5 (“The parties dispute whether the
information listed above is proprietary, confidential, or protected by the attorney-client or work
product privileges. I need not resolve these issues because, regardless of their merits, I believe it
was inappropriate for [plaintiff and his counsel] to acquire these internal [opposing party]

documents outside the normal discovery channels.”).

3. WRL Caused Fujihara to Breach his Confidentiality Obligations to
UEC

In procuring UEC’s confidential and proprictary documents and information outside the
course of discovery, WRL tortiously interfered with Fujihara’s contractual confidentiality
obligations to UEC.'® Fujihara’s Sworn Oath and the UEC Employment Rules prohibited
Fujihara from disclosing the information and documents he provided WRL. (Fujihara Decl., Ex.

A (Sworn Oath); Ex. B (UEC Employment Rules).) Indeed, Fujihara was not even authorized to

10 To establish tortious interference with contractual relations, a plaintiff must show (1) a

valid and existing contract; (2) the defendant’s knowledge of the contract; (3) intentional acts
intended or designed to disrupt the contractual relationship; (4) actual disruption of the contract,
and (5) resulting damages. J.J. Indus., LLC v. Bennett, 119 Nev. 269, 274, 71 P.3d 1264, 1267
(2003). The confidentiality provisions in Fujihara’s Signed Oath and UEC’s Employment Rules
constitute valid contractual obligations which WRL should reasonably have inferred and
understood would exist because Fujihara is a current UEC employee. Id. (“the plaintiff must
demonstrate that the defendant knew of the existing contract, or at the very least, establish facts
from which the existence of the contract can reasonably be inferred.”) Fujihara’s confidentiality
obligations can also reasonably be inferred from his notice to WRL that the documents WRL
requested were outside of the scope of his authority to obtain. WRL nevertheless undertook
intentional acts intended and designed to disrupt Fujihara’s confidentiality obligations by
encouraging Fujihara to disclose UEC’s confidential documents, including by apparently paying
for his travel expenses, facilitating his movements, and arranging for his interviews. As a result,
Fujihara breached his confidentiality obligations by disclosing confidential and proprietary UEC
information and documents to DOJ and WRL, including documents that he was not authorized to
access, thereby resulting in damages to UEC.
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access, much less share outside UEC, some of the documents he obtained and disclosed to WRL.
(Fujihara Decl. § 33.) The violation of Fujihara’s confidentiality obligations to UEC, and WRL’s
tortious actions in inducing the breach, reinforce the wrongfulness of WRL’s conduct and the

necessity of imposing sanctions.

B. The Court Should Permit Expedited Discovery to Determine the Full Extent
of WRL’s Wrongful Conduct.

The full extent of WRL’s wrongful conduct is unknown at this point. To rectify the
invasions of their rights as soon as possible, UEC and Aruze USA seek the issuance of a Letter
Rogatory to Japan and the following discovery on an expedited basis. UEC and Aruze USA

reserve all rights to seek additional discovery within the expedited schedule to be set by the Court.

1. Application for Issuance of a Letter Rogatory to Japan

Pursuant to Nevada Rule of Civil Procedure 28(b), UEC and Aruze USA hereby apply for
the i1ssuance of a Letter Rogatory to the Appropriate Judicial Authority in Japan in order to
compel the deposition in Japan of Kosaka, who has evidence critical to determining the extent of
WRL’s improper conduct. Because Kosaka is a Japanese national who resides in Japan, he is
beyond the subpoena power of this Court.

Nevada law permits depositions to be taken in foreign countries pursuant to a letter
rogatory. NRCP 28(b). Moreover, it is well settled that the Court has inherent authority to issue a
letter rogatory to a foreign tribunal. See United States v. Staples, 256 F.2d 290, 292 (9th Cir.
1958). Furthermore, the U.S. Department of State has the authority to “receive a letter rogatory
issued . . . by a tribunal in the United States™ and transfer it to the appropriate foreign tribunal. 28
U.S.C. § 1781(a).

Nevada law requires that a letter rogatory “shall be issued on application and notice and
on terms that are just and appropriate.” NRCP 28(b). Courts interpreting “just and appropriate”
standards similar to the one in Nevada have found that the terms of a letier rogatory are “just and
appropriate” when the discovery sought by the letter rogatory is “reasonably calculated to lead to

the discovery of admissible evidence.” DBMS Consultants Ltd. v. Computer Associates Int’l.,
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Inc., 131 F.R.D. 367, 369 (D. Mass. 1990). Because Nevada rules permit discovery of any matter
that “is relevant to the subject matter involved in the pending action,” it 1s incumbent upon the
party opposing an application for a letter rogatory to demonstrate that the discovery request
exceeds the state’s liberal discovery rules. NRCP 26(b); see Brake Parts, Inc. v. Lewis, 2009 WL
1939039, at *3 (E.D. Ky. July 6, 2009); see also Evanston Ins. Co. v. OEA, Inc., 2006 WL
1652315 at *2 (E.D. Cal. June 13, 2006) (“[T]his court will apply the rule that letters of rogatory
shall issue unless good cause 1s shown otherwise™).

UEC’s and Aruze USA’s Letter Rogatory to Japan for Kosaka’s deposition easily clears
the relevance requirements of the Nevada rules. Kosaka had a prominent role in WRL’s efforts to
contact UEC employees and obtain UEC’s confidential and proprietary information outside of the
discovery process. Evidence from Kosaka is crucial to determine the full extent of WRL’s
improper conduct, including the volume and identity of specific documents obtained by WRL,
payments by WRL for obtaining information, and identification of other UEC employees whom
WRL may have contacted (directly or through Kosaka). See Evanston, 2006 WL 1652315 at *2
(granting motion for issuance of letters rogatory where declarant’s deposition was relevant and
necessary to prosecution of the action). Of course, UEC and Aruze USA will comply with any
requirement to reimburse this Court for any expenses incurred in connection with the execution of
this Letter Rogatory.

For the foregoing reasons, UEC and Aruze USA respectfully submit that the Court should
grant their application and issue the proposed Letter Rogatory (attached hereto as Exhibit 4).
UEC and Aruze USA also request the Court to return the Letter Rogatory to UEC’s and Aruze
USA’s counsel for delivery to the proper authorities at the U.S. Department of State, who will

ensure that the Letter Rogatory is transferred to the Appropriate Judicial Authority in Japan.

2. Expedited Responses to Interrogatories and Requests for Production of
Documents and Deposition of James Stern

UEC and Aruze USA also respectfully request that this Court order that WRL respond by
Wednesday, May 27, 2015 to UEC’s and Aruze USA’s Fourth Set of Requests for Production of

Documents (“RFPs”) (Exhibit 5) and Interrogatories (Exhibit 6), served concurrently with this
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Motion on April 24, 2015. UEC and Aruze USA request that this Court order that WRL produce
all non-privileged responsive documents in response to the RFPs by Wednesday May 27, 2015
and subsequently produce the privilege log associated therewith by Tuesday, June 2, 2015. a
These RFPs and Interrogatories are limited in scope and serve to inquire into the extent of WRL’s
improprieties, in particular its interactions with UEC’s and Aruze USA’s employees including but
not limited to Fujihara; the nature of WRL’s working relationship with Kosaka; and the
knowledge of the improper conduct by WRL personnel and its legal team. > See Shell Oil, 143
F.R.D. 105 (under the court’s inherent authority, ordering offending party to identify and produce
the documents it received from opposing party’s employee). UEC and Aruze USA further
respectfully request that this Court order the deposition of WRL Senior Vice President of
Corporate Security James Stern take place on June 10, 2015, in accordance with the deposition
notice served concurrently with this Motion (Exhibit 7). UEC and Aruze USA similarly request
that the Court order the 30(b)(6) deposition of WRL’s designee take place on June 18, 2015 in
accordance with, and on the topics identified in, the Notice of 30(b)(6) Deposition to WRL,
served concurrently with this Motion (Exhibit 8).'"* The depositions are scheduled after WRL’s
production of documents in order to permit the documents’ use in the examinations. Because the
documents may reveal further information not yet known to UEC and Aruze USA, UEC and

Aruze USA respectfully request that they be permitted to finalize the 30(b)(6) deposition topics

! UEC and Aruze USA request that disputes, if any, regarding UEC’s and Aruze USA’s
specific requests and proposed response times be resolved at oral argument at the initial hearing
on this Motion.

12 Because these Interrogatories were necessitated by WRL’s wrongful conduct, we

respectfully request the Court should order that they not count towards the 40 interrogatories
permitted under NRCP 33.

= Because this deposition is necessitated by WRL’s wrongful conduct, the Court should
order that UEC and Aruze USA are granted leave pursuant to NRCP 30(a)(2) to take a deposition
of James Stern in the future on this action’s claims and defenses.

14 Because this deposition is necessitated by WRL’s wrongful conduct, the Court should
order that UEC and Aruze USA are granted leave pursuant to NRCP 30(a)(2) to take a future
30(b)(6) deposition of a WRL on this action’s claims and defenses and a future deposition of
WRL’s designee in this instance on this action’s claims and defenses.
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on or by Thursday, June 11, 2015. In order to narrow the issues before this Court at the hearing
on further sanctions, UEC and Aruze USA anticipate serving Requests for Admission to WRL on
or by Thursday, June 11, 2015. Accordingly, UEC and Aruze USA respectfully request that this
Court order that WRL respond to UEC’s and Aruze USA’s Requests for Admission by Monday,
June 22, 2015.

UEC and Aruze USA would be prejudiced if they cannot promptly depose Stern and
WRL’s 30(b)(6) designee and receive answers to interrogatories and responses to the document
requests. WRL has deliberately concealed its wrongful conduct for over two years; WRL has had
the benefit of UEC’s improperly obtained confidential and proprictary information for the
duration of that period; and WRL has failed to disclose that Stern had discoverable information.
Discovery is necessary to determine the extent of WRL’s improper conduct, including the volume
and identity of specific documents obtained by WRL, payments by WRL for obtaining
information, identification of all WRL personnel with knowledge and responsibility, and
identification of other current or former UEC employees whom WRL may have contacted. The
depositions of Stern and WRL, answers to interrogatories and production of documents are also
necessary to determine whether Stern communicated with other employees or agents of WRL
about his communications with, and receipt of UEC’s confidential and proprietary documents
from, current or former UEC employees. Any further delay deepens the prejudice to UEC’s and
Aruze USA’s right to a fair proceeding.

C. The Court Should Impose Sanctions Against WRL for Its Willful Misconduct

WRL’s conduct is sanctionable. “Under its inherent powers, a district court may sanction

a party for wrongfully obtaining the property or confidential information of an opposing party.”

Glynn, 2010 WL 3294347, at *3.1°

= Courts have imposed sanctions even when the full extent of the improper conduct is

unclear. See e.g. Shell Oil, 143 F.R.D. at 108 (“The facts regarding the contact are not entirely
known.”); see also Jackson, 211 F.R.D. at 431 (noting that “the parties have bickered for months
over the exact manner in which [plaintiff] obtained” the confidential information).
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1. Sanctions Warranted Now

a) Return of and Prohibition on the Use of UEC’s Illegally
Procured Documents

The Court should order the return of UEC’s documents that were obtained from Fujihara
and prohibit WRL’s use of those documents in this litigation. See Pure Power Boot Camp, Inc. v.
Warrior Fitness Boot Camp, 587 F. Supp. 2d 548, 570 (S.D.N.Y. 2008) (precluding illegally
obtained e-mails from being used as evidence); Fayemi, 174 F.R.D. at 326 (use of wrongfully
obtained information precluded where plaintiff gained access to private areas of defendant’s

business without permission or authority and copied confidential materials).'®

b) Prohibition on Further Ex Parte Contact by WRL with UEC’s
and Aruze USA’s Current and Former Employees

The Court should put an end to WRL’s improper conduct by precluding it from contacting
UEC’s and Aruze USA’s current and former employees on an ex parte basis. This sanction is
necessary to preserve the integrity of the judicial proceeding where, as here, WRL obtained
documents from its adversary’s employee, using a former employee as a conduit, regardless of
whether the employees contacted are considered a “party” under the “no-contact” rule. Skell Oil,
143 F.R.D. at 109 (under the court’s inherent authority, barring further ex-parte contact with
opposing party’s employees where party previously contacted opposing party’s employees and
obtained opposing party’s documents); Giardina, 2001 WL 1628597 at *4 (exercising court’s

inherent authority to prohibit all ex parte contact between plaintiff and employees of defendant).

16 Lynn v. Gateway Unified Sch. Dist., No. 2:10-CV-00981-JAM , 2011 WL 6260362, at *6-
7 (E.D. Cal. Dec. 15, 2011) (employee’s theft of emails immediately following termination of
employment and disclosure to his attorney warranted sanctions prohibiting the introduction of
evidence about the contents of the emails); Shell Oil Refinery, 143 F.R.D. at 108 (exercising the
court’s inherent authority to prohibit a party’s use of documents received from opposing party’s
employee); Giardina, 2001 WL 1628597 at *4 (exercising court’s inherent authority to prohibit
use of privileged letter obtained by plaintiff through ex parte contact with unknown employee of
defendant); Lahr v. Fulbright & Jaworski, L.L.P., No. 3-94-CV-0981-D, 1995 WL 17816334
(N.D. Tex. Oct. 25, 1995) (appropriation and delivery of defendant’s documents by defendant’s
employce to plaintiff was improper, and ordered return of the documents and prohibited use in the
litigation), aff’d Lahr v. Fulbright & Jaworski, L.L.P., No. 3:94-CV-0981-D, 1996 WL 34393321
(N.D. Tex. July 10, 1996).

20

SA0186



Holland & Hart LLP
9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

N 00 0 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

2. Additional Sanctions This Court Should Order Following Expedited
Discovery

a) Monetary Sanctions

In order to deter WRL from similar misconduct in the future, the Court should impose
monetary sanctions, including reimbursement by WRL of UEC’s and Aruze USA’s attorneys’
fees incurred in bringing this motion and in conducting discovery necessitated in pursuing this
motion. See Chamberlain Grp., Inc. v. Lear Corp., 270 F.R.D. 392, 398 (N.D. Ill. 2010)
(plaintiff’s failure to disclose receipt of privileged and confidential documents from defendant’s
former employee was a breach of its ethical duty and warranted monetary sanctions); Glynn, 2010
WL 3294347 (monetary sanctions to punish and deter plaintiff for acquiring internal company
documents from defendant’s employee); Ashman v. Solectron Corp., 2008 WL 5071101 (N.D.
Cal. Dec. 1, 2008) (costs and attorney fees for defendant’s motion to preclude the use of the
unlawfully obtained documents where plaintiff accessed defendant’s computer system without
authorization after termination of his employment and retrieved confidential documents for use in
litigation).

b) Dismissal of WRL’s Claims

The Court should dismiss WRL’s claims relating to the illegally procured documents as a
sanction for its wrongful conduct. In determining whether to dismiss any of WRL’s claims, the
Court may consider (1) the degree of willfulness of the offending party; (2) the extent to which
the victimized party would be prejudiced by a lesser sanction; (3) the severity of the sanction of
dismissal relative to the severity of the discovery abuse; (4) whether any cvidence has been
irreparably lost; (5) the feasibility and fairness of alternative, lesser sanctions; (6) the policy
favoring adjudication on the merits; (7) whether sanctions unfairly operate to penalize a party for
the misconduct of counsel; and (8) the need to deter both the parties and future litigants from
future abuses. Young, 106 Nev.at 93, 787 P.2d at 780.

WRL’s conduct was willful. WRL pursued UEC’s most senior accounting and finance
manager and pressured him to disclose UEC’s confidential and proprietary information and
documents. This is not a case where WRL inadvertently stumbled upon UEC’s documents,

gaining access to confidential information by mistake. WRL’s willfulness is reflected by its
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secrecy. WRL’s plan seems to have been to bury its impropriety by failing to make required
NRCP 16.1(a) disclosures,’ omitting Stern, Kosaka, and Fujihara from its list of individuals
likely to have discoverable information, and by failing in the last two years to produce documents
concerning its communications with Fujihara, much less the documents WRL obtained from

5 (See Exhibit 9; see also Declaration of Robert J. Cassity, Esq. (“Cassity Decl.”)

Fujihara.'
(attached hereto as Exhibit 1) 9 8.) Due to the willfulness and severity of WRL’s misconduct
deliberately executed over the course of multiple ex parte meetings on two continents over many
months, as well as WRL’s concealment of its misconduct, dismissal is appropriate. Jackson, 211
F.R.D. at 430-33 (dismissing action after finding that plaintiff intentionally stole defendant’s
proprietary secrets, attorney-client work product, and confidential information both before and
after he left his employment with defendant).

UEC and Aruze USA would be prejudiced in defending this lawsuit by the application of
lesser sanctions because WRL has gained a tactical advantage by utilizing improperly obtained
UEC confidential and proprictary information, as well as contacting UEC’s most senior Finance
and Accounting Manager, in formulating WRL’s discovery and litigation strategy. Assessment of
monetary sanctions alone would convey a “message to litigants that money could cure one’s
improper acts.” Perna, 916 F. Supp. at 400. Further, WRL, by apparently paying for Fujihara’s

participation, has already demonstrated that money is less important to it than improperly

obtaining an edge over UEC and Aruze USA. Even if WRL were to return the documents,

v The Wynn Parties’ Seventh Supplemental Disclosures Pursuant to NRCP 16.1 is attached

as Exhibit 9 to this Motion with the omission of the production log, attached as Exhibit A to the
Disclosures.

'8 UEC and Aruze USA requested on January 2, 2013 that WRL produce “[a]ll documents
concerning communications by Wpynn Resorts with Defendants (including Defendants’
representatives) concerning any investigation that Wynn Resorts conducted or commissioned
concerning Defendants or their businesses in the Philippines.” RFP No. 35. While WRL agreed
to produce responsive documents to this request, WRL’s NRCP 16.1 Disclosures omit James
Stern, Toshihiko Kosaka, and Yoshitaka Fujihara from their list of individuals likely to have
discoverable information and WRL’s production of documents, to date, does not include
documents concerning its communications with Yoshitaka Fujihara or documents WRL obtained

from Fujihara. (Cassity Decl.  8.).
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knowledge of UEC’s proprietary information cannot be erased. See id. (once plaintiff reviewed
the documents his knowledge of the proprietary information could not be erased; defendant had
suffered prejudice which could only be cured by dismissal); see also Lipin v. Bender, 84 N.Y.2d
562 (N.Y. App. Div. 1993) (dismissing action where plaintiff obtained and reviewed internal
memoranda prepared by opposing counsel because the wrongdoing and knowledge were the
party’s own “so that neither suppression of the document nor suppression of the information was
a realistic alternative” to dismissal), aff’d 193 A.D. 2d 424 (N.Y. App. Div. 1993).

Moreover, dismissal is necessary to deter future abuses. No other sanction will deter
WRL and future litigants from engaging in similar behavior as well as dismissal. Perna, 916
F. Supp. at 401. (“[D]ismissal is the only form of discipline that will insure the orderly
administration of justice and the integrity of the courts.”).
V. CONCLUSION

In sum, UEC and Aruze USA request that this Court order (i) expedited discovery to be
completed by June 22, with disputes if any regarding UEC’s and Aruze USA’s specific requests
and proposed response times to be resolved at the initial oral argument on this Motion; (i1) initial
sanctions against WRL, specifically the return of, and prohibition on the use of, illegally procured
documents, and a prohibition on further ex parte contact with Aruze Party employees; and (iii)
oral argument after expedited discovery on UEC’s and Aruze USA’s requests for further

sanctions, using the following overall schedule:
Date Event

To be determined (but | Oral argument on requests for
no earlier than May 4)

e cexpedited discovery (including the resolution of any disputes
over the particulars of discovery being served on WRL
concurrently with this Motion);

e issuance of a letter rogatory; and

e initial sanctions. (including return of UEC’s documents
wrongfully misappropriated by WRL, precluding the use of
such documents in this proceeding and prohibiting further ex
parte contact between WRL and current and former UEC and
Aruze USA employees)
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Wed., May 27

Service by Wynn Resorts, Limited’s (“WRL”) of

o responses to UEC’s and Aruze USA’s First Set of
Interrogatories (served April 24); and

e non-privileged documents responsive to UEC’s and Aruze
USA’s 4th Request for Production of Documents (served
April 24)

Tues., June 2

Service of WRL’s privilege log in response to UEC’s and Aruze
USA’s 4th Request for Production of Documents

Wed., June 10

Deposition of James Stern

Thurs., June 11

Deadline

e for service of any requests for admission (responses due by
close of expedited discovery); and

e to finalize topics for Deposition of 30(b)(6) designee(s).

Thurs., June 18

Deposition of 30(b)(6) designee(s)

Mon., June 22 Completion of expedited discovery
Mon., June 29 Service of WRL’s opposition to the request for further sanctions
Mon., July 6 Service of UEC’s and Aruze USA’s reply papers

To be determined
(UEC and Aruze USA
request Fri., Jul. 10)

Oral argument on Motion’s request for further sanctions

DATED this 24th day of April, 2015.

¥ A g F ' A r - P &

J. Stephen Peek, Esq. (1788)
Bryce K. Kunimoto, Esq. (7781)
Robert J. Cassity, Esq. (9779)
Brian G. Anderson, Esq. (10500)
HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134

David S. Krakoff, Esq. (Admitted Pro Hac Vice)
Benjamin B. Klubes, Esq. (Admitted Pro Hac Vice)
Joseph J. Reilly, Esq. (Addmitted Pro Hac Vice)
Adam Miller, Esq. (Admitted Pro Hac Vice)
BUCKLEYSANDLER LLP

1250 24th Street NW, Suite 700

Washington DC 20037

Attorneys for Defendant Kazuo Okada and
Defendants/Counterclaimants Aruze USA, Inc.
and Universal Entertainment Corp.

24

SA0190



Holland & Hart LLP

9555 Hillwood ittive, 2nd Floor
Las Vegas, Nevada 89134

~]

CERTIFICATE OF SERVICE

[ hereby certify that on the 24th day of April, 2015, a true and correct copy of the
foregoing  UNIVERSAL ENTERTAINMENT CORP.S AND ARUZE USA INC.’S
MOTION FOR EXPEDITED DISCOVERY AND SANCTIONS

was served by the following method(s):

g Electronic: by submitting electronically for filing and/or service with the Eighth
Judicial District Court’s e-filing system and served on counsel electronically in
accordance with the E-service list to the following email addresses:

8| Please see the attached E-Service Master List
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O U.S. Mail: by depositing same in the United States mail, first class postage fully
prepaid to the persons and addresses listed below:

0 Facsimile: by faxing a copy to the following numbers referenced below:

\Jolo o\ JUsoM—

An Employee of Holland & Hart Lip
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