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Lines 26-28]. See, also: AA IV-0679-0680 [transcript of
hearing on motion for summary judgment, at pages 4-5].

When a person encounters a risk (in this case, the risk
of being accidentally struck by another player’s hockey stick)
which 1is inherent in the activity in which he or she
participates, recovery 1is barred by the doctrine of primary
implied assumption of the risk, not because the risk was
unknown, but because the risk could not be avoided without

fundamentally altering the sport. FCH1, LLC, 130 NAO 36, at

page 4 (2014). Thus, in Lamphier v. Rome City Sch. Dist., 284

A.D.2d 989 (N.Y. 2001), the New York Supreme Court reversed
the lower court’s denial of a motion for summary Jjudgment
filed by a school district, where the injuries sustained by a
twelve year old in a game of floor hockey were determined to
have been the result of encountering a risk inherent in the
sport of floor hockey. The Court in that case rejected the
argument that the failure to offer protective eyewear
*unreasonably increased” the risk of injury to the student.
Other jurisdictions which have considered the issue have
similarly held, under a variety of circumstances, that there
is no duty on the part of the sponsor of an event so long as
the sponsor does not act in such a manner as to unduly
increase the risk of injury, over and above the risk which is

inherent in the sport. EKnight v. Jewett, 3 Cal.4th 2%6, 11

Cal.Rptr.2d 2, 834 P.2d 696 (1292) [flag football player broke
a finger coming into contact with another player]; Mehr v.

Federation Internationale de Football Ass’‘n., 2015 U.S. Dist.

LEXIS 92779 (N.D. Cal. 2015) [no duty to youth soccer plavyers

12 Docket 68443 Document 2015-40168
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for failure to provide adequate concussion management, as
collisions and “heading” a ball are an integral part of the

sport]; Fortier «v. Los Rios Comm. College Dist., 45

Cal.Zpp.4th 430, 52 Cal.Rptr.2d 812 {(Cal.2pp. 1996) [colligicn
with another player in football class was a risk inherent in

the activity]; Paz v. State of California, 22 Cal.4th 550,

560, 93 Cal.Rptr.2d 703, 994 p.2d 975 (2000) [a failure to
alleviate a risk cannot be regarded as tantamount to

increasing that risk]; DiGiose v. Bellmore-Merrick Central

High School Digtrict, 50 A.D.3d 623, 855 N.Y.S5.2d 199 (N.Y.
2008) [cheerleader assumed risk of falling during stunt;
failure to provide matg did not unreasonably increase the risk
of harm to participant].

In this case, Makanli made the exact same argument
rejected by the Court in Lamphier, that the District can be
held liable for the failure to provide protective eyewear. AA
IV-0581 [Makani Kai Payo'’s Opposition to Motion for Summary
Judgment and Counter-Motion for Summary Judgment, at page 2,
Lines 20-21]. The Court should, respectfully, decline the
invitation to conflate a failure to prevent an injury with
conduct which increases the risk of harm already inherent in

the sport. See, e.g.: Kahn v. Fast Side Union High School

District, 75 P.3d 30 (Cal. 2003) [coach has no duty to
eliminate risks presented by a sport but only to refrain from
conduct which increases the rigk inherent in learning,
practicing or performing the sport]; Turner, supra; Jaross,
supra.

117/




o e e e

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
97
28

Although the District offered a proposed jury instruction
on the inherent risgk doctrine, AA VIII-1589, the District
Court rejected the proposed instruction, refusing to instruct
the jury at all on the issue. AA VIII-1589. The failure of
the District Court to correctly apply the law constitutes
legal error and a manifest abuse of discretion, warranting
reversal.
2w THE DISTRICT COURT ABUSED ITS DISCRETION WHEN IT DENIED

THE DISTRICT'S MOTION FOR SUMMARY JUDGMENT WHERE MAKANI

DID NOT IDENTIFY ANY EVIDENCE OF ESTABLISHING NEGLIGENCE

ON THE PART OF THE DISTRICT.

A. Standard of Review.

The Supreme Court reviews a grant or a denial of summary

judgment de novo. GES, Inc., supra. Summary Jjudgment is

appropriate and “shall be rendered forthwith” when the
pleadings and cother evidence on file demonstrate that no
genuine issue as to any material fact remains and the moving
party is entitled to a judgment as a matter of law. NRCP 56@;

Tucker v. Action Egquip. and Scaffold Co., 113 Nev. 1349, 1353,

951 P.2d 1027 (1997). The substantive law controls which
factual disputes are material and will preclude summary
judgment; other factual disputes are irrelevant. Wood, supra;

Matsushita Elec. Indus. Co., supra.

B. The evidence will not support a finding of negligent
supervision.
Makani faults the District for not properly supervising
the floor hockey game. However, other than the fact that he
was 1injured in the class, Makani introduced no evidence

raiging an inference that the game was not properly
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supervised. In fact, Makani testified that he did not believe
that Todd Peterson, the teacher, did anything wrong. AA II-
0229 .

According to Makani’s own testimony, Todd Peterson was
Makani’s P.E. teacher. 2AA II-0202 [Depos. at page 22, Lines
11-13]. Before the players were permitted to start play, Mr.
Peterson went over the rules. AA I-0164-0165 [A/I 1.7]; AA
II-0208 [Depos. at page 28, Lines 18-20]; AA IX-1734-1735[A/I
1, at page 2-3, Lines 14-28; 1]. Makani specifically recalled
someone mentioning no “high sticking.” AA II-0209 [Depos. at
page 29, Lines 16-21; page 36, Lines 16-18]. Makani also
remembers someone explaining what the term *“high sticking”
means. AA II-0210 [Depos. at page 30, Lines 1-6].

Again, according to Makani, Mr. Peterson supervised the
class and acted as a referee during the game. AA I-0164-0165
[A/T 1.6; A/TI 1.8]. Mr. Peterson was watching the game the
entire time. AA II-0260 [Depos. at page 80, Lines 3-6]. Mr.
Peterson wag on the court when Makani was injured and Makani
never saw him leave the tennis courts where the game was being
played. AA II-0218 [Depos. at page 38, Lines 5-10]. Makani’s
testimony was corroborated by Mr. Peterson’s testimony during
trial. AA VII-1327-1328 [Testimony of Todd Peterson, at pages
23-~-25; 1-16].

Makani denied claiming that Mr. Peterson did anything to
cause his injury, AA II-0259 [Depos. at page 79, Lines 23-25],
and affirmatively testified that he did not think that Mr.
Peterson did anything wrong. AA II-0261 [Depos. at page 80,

Lines 3-6]. When asked, Makani could not articulate how more
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or different supervisgion might have prevented the accident.
AR II-0229 [Depos. at page 49, Lines 1-10]. Nor did Makani
produce any expert testimony or other evidence during the
trial demcnstrating a violation by the District by any law,
rule, regulation or industry standard regarding supervision of
a middle school PE class.

Further, Makani denied seeing anyone injured, or being
struck with a hockey stick while playing floor hockey at
schoeol prior to his injury. AA II-0211; 0216-0217 [Depos. at
page 31, Lines 15-17; at pages 36-37, Lines 25, 1]. He also
never saw anyone “high sticking” prior to his injury, AA II-
0213 [Depos. at page 33, Lines 20-22], including any
inappropriate play by the young man who eventually struck him.
AR TII-0213-0214 [Depos. at pages 33-34, Lines 25, 1-2].
Makani also testified that there was no prior animosity
between him and the student who struck him. AA VI-1122.

In sum, Makani not only produced no evidence that the
game was not properly supervised, he specifically confirmed
that the game was supervised at all times by Mr. Peterson and
that there was no reason to anticipate the accident.

Moreover, Makani’s own description of the accident
refutes the nction that additional or different supervisgion
could have prevented the accident. Makani testified that was
struck when another student lifted his hockey stick to strike
the ball. AA II-0338 [Compl. at page 3, Para. 10]. The
contact was accidental. AA I-0166 [A/T 1.17; A/I 1.18]1; AA
II-0239 [Depos. at page 59, Lines 14-20]. The incident

occurred suddenly and without warning. AA4 II-0214 [Depos. at
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page 34, Lines 7-11]. It happened so guickly, Makani had no
time to act to avoid the contact. A2 I-0166 [A/I 1.16]; AA

IT-0214 [Depos. at page 34, Lines 18-25; at page 59, Lines 1-

9]. Makani describesg the contact as coming
*out of the blue” and occurring in a “split second.” AA II-
0236 [Depos. at page 56, Lines 20-22; at page 54, Lines 17-

237.

In other words, there was nothing that Mr. Peterson could
have done to prevent the accident, even if he had been
standing right next to Makani when it happened. Under these
circumstances, proximate cause is clearly lacking. See, e.qg.:

Johansen v. 3's A Party, Inc., 24 Misc.3d 1209(a), 899

N.Y.S.2d 60 (NY 2009):

“In order to make a claim for negligent supervision,
it is well settled that “liability for negligent
supervision does not lie absent a showing that it
constitutes a proximate cause of the injury
sustained” . . . ‘Where an accident occurs in so
short a span of time that even the most intense
supervision could not have prevented it, any lack of
supervision 1s mnot a proximate cause of the
injury.’'” [Citations Omitted].

The District Court nevertheless denied the District’s
Motion for Summary Judgment. AA IV-0720-0721. As Makani
failed to put on any evidence demonstrating that the P.E.
class was not properly supervised, it was legal error to deny
the motion for summary judgment and the judgment in this case
is properly reversed. See, e.g.: See, e.g.: Balthazor wv.
Little League Baseball, Inc., 62 Cal.App.4th 47, 50 CA 1998)

[an instructor is not a guarantor of the student’s safety];

Kahn v. East Side Union High School Dist., 75 P.3d 30, 39-40,

31 Cal.4th 980, 4 Cal.Rptr.3d 103 (CA 2003) [accumulating
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cases which hold for the proposition that liability will not

lie against the sponsor of an activity for injury resulting

from encountering a risk inherent in the sport, absent

evidence that the coach or sponsor increased the risk of

injury to the participant].

3. THE DISTRICT COURT ABUSED ITS DISCRETION WHEN IT
PERMITTED MAKANI TO ARGUE THAT THE DISTRICT'S DECISION TO
EVEN OFFER A FLOOR HOCKEY CLASS COULD SUPPORT A FINDING
OF NEGLIGENCE.

A. Standard of Review.

The application of sovereign immunity raises mixed

questions of law and fact. Martinez v. Maruszczak, 123 Nev.

433, 439, 168 P.3d 720 (2007). This Court reviews conclusions

of law de novo. Id.

B. A decision regarding which classes to offer involves
weighing of competing political, economic and social
concerns.

Rejecting the District’s discretionary immunity defense,
Makani was permitted to argue to the Jjury that it was
negligence to even offer a flcor hockey class at all. AA VIII-
1488; 1538; 1540. However, any decision regarding which
courses to offer necessarily entails the weighing of
political, economic and social factors, the sort of decisions
which this Court has held are protected by discretionary

immunity. NRS 41.032(2); Martinez, 123 Nev at 447 [adopting

the two-part federal test set forth in Berkovitz v. United

States, 486 U.S. 531, 536-537, 108 S.Ct. 1954, 100 L.Ed.2d 531

(1988) and United States v. Gaubert, 499 U.S. 315, 322, 111

S.Ct. 1267, 113 L.Ed.2d 335 (1991), for determining when the

discretionary function exception to the general waiver of
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governmental immunity applies; followed: Franchise Tax Bd. v.

Hyatt, 130 NAO 71, 335 P.3d 125, 134 (2014) [discretiocnary
immunity is grounded in separation of powers concerns and is
designed to preclude the judicial branch from “second-
guessing,” in a tort action, legislative and executive branch
decisions that are based on “social, economic, and political
policy”].

While Makani put on no evidence whatsocever concerning the
design or Iimplementation of the floor hockey course, the
District demonstrated that such decisiong are not made by
individuals at the school level. In fact, the decision to
offer a class, including the design and equipping thereof,
must be approved at the State Department of Education level
before they may be offered. AR IV-1737 [A/I 5 at page 5].
This particular class was considered low risk and was approved
at the District and State 1levels before ever ©Dbeing
implemented. AA IV-1737 [A/I 5 at page 5]. The authorization
to implement the Floor Hockey class did not include a mandate
to provide protective eguipment. AA IV-1737 [A/TI 5 at page 5].

Upon this record, the District Court abused its
discretion when it permitted Makani to argue that by the mere
act of offering the course, the District could be held liable
for Makani’‘s injury. NRS 41.032(2); Martinez, supra;

Franchise Tax Bd., supra. The District Court compounded the

issue by refusing to give the District’s proposed jury
instruction on the presumption of regularity in the
performance of public duties. AA VIII-1592. See: NRS

47.250(9); In re Moore, 65 Nev. 393, 400-401, 197 P.2d 858
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(1948); and see: City of Asbury Park v. Agbury Park Towers,

905 A.2d 880, 886 (N.J.Sup.Ct. 2006): “[Tlhe ‘*good faith’ of
public officials isg to be presumed; their determinationg are
not to bhe approached with a general feeling of suspicion.”

Had the jury been properly instructed, it would have been
impossgible for the jury to reach the verdict that it did. On
this record, the District Court abused its discretion and the
judgment is properly reversed.

4. THE DISTRICT COURT COMMITTED LEGAL ERROR WHEN IT
PERMITTED MAKANI, WHO WAS A MINOR AT THE TIME OF HIS

INJURY, TO PURSUE AND TO RECOVER DAMAGES FOR PAST MEDICAL

EXPENSES INCURRED BY HIS PARENTS.
A. Standard of Review.

Whether a Plaintiff is eligible to recover a specific
type of damages is reviewed de novo. Dynalectric Co. of
Nevada, Inc., v. Clark & Sullivan Construction, Inc., 127 NAO

41, 255 P.3d 286 (2011). It is undisputed that all of
Plaintiff’s past medical expenses were incurred while Makani
was a minor. AA TII-0224-0227 [Makani’'s Depos. at page 47,
Lines $%-14; at pages 44-45, Lines 21-27; 1-2; and pages 46-47,
Lines 4-25; 1-5]. Thus, whether Makani was entitled to
recover past medical expenses which he did not incur presents
a pure question of law.
B. The District has adequately preserved the issue for
purposes of appellate review.
The District raised this issue in one of its first
appearances in this case, by way of a motion to dismigg filed
on June 10, 2013 aa I-0030-0031, [at pages 17-18]. Since

then, through and including proceedings conducted after the
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trial, the District has continually raised the issue before
the district court. See: December 10, 2013 Answer to
Plaintiff’s First Amended Complaint, AA I-0101 at page 3;
January 22, 2014, Clark County School District’s Opposition to
Plaintiff’'s Request for Exemption From Arbitration, AA I-0112-
0114, at pages 3-5; January 28, 2015, Notice of Motion and
Motion to strike Plaintiff’s Damages Calculation or in the
Alternative Motion in Limine, AA II-0290-0292 at pages 6-8;
April 8, 2015, Notice of Motion and Motion for Summary
Judgment, AA III-0359; AA III-0363, at pages 5 and 9; May 5,
2015, Reply to Opposition to Motion for Summary Judgment and
Opposition to Counter Motion for Summary Judgment, AA IV-0656-
0657 at pages 13-14; May 8, 2015, Clark County School
District’s Pre-Trial Memorandum, AA IV-0669, at page 10; May
22, 2015, Joint Pre-Trial Memorandum, AA IV-0731-0732 at pages
6-7, Lines 24-28; 1-3; and the May 26, 2015, Clark County
School District’s Trial Brief, AA IV-0751-0752, at pages 14-
L5,

Nevertheless, the District Court repeatedly declined to
limit Plaintiff’'s request for recovery of past medical
expenses. See: August 21, 2013, Order Granting in Part and
Denying in Part Defendant’s Motion to Dismiss at pages 2-3, AA
I-0084-0085, [Honorable Valorie J. Vegal]; February 3, 2014,
Commissioner’s Decision on Request for Exemption from
Arbitration, AA I-0118-0119 [Honorable Commissioner Beecroft];
April 10, 2015, Order Granting in Part and Denying in Part
Defendant’s Motion to Strike Plaintiff'’'s Damages Calculation

or, in the alternative, Motion in Limine, AA III-0485-0486
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[Honorable Richard F. Scotti]; May 19, 2015, Order, AA VIII-
1607 (Verdict); AA VIII-1606 [Court permitting jury to assess
past medical expenses]; and June 16, 2015, post trial Order
Regarding Damages Post-Jury Verdict, AA VIII-1610 [Honorable
Joe Hardy concluding Makani could recover past medical
expenses incurred by his parents while he was a minor].

It is beyond cavil that this issue has been sufficiently
preserved for purposes of appellate review.

C. Makani was not entitled to recover past medical expenses
incurred by his parents while he was a minor.

It is undisputed that all of Makani‘s past medical
treatment occurred, and all of the claimed past medical
expenses resulting from the May 21, 2004, accident were
incurred by his parents while Makani was a minor. AA II-0224-
0227 [Depos. of Makani at page 47, Lines 9-14; at pages 44-45,
Lines 21-27; 1-2; and at pages 46-47, Lines 4-25; 1-5]. The
statute of limitations for recovery by Makani’s parents
expired on May 21, 2006, more than six years prior to the
filing of Makani‘s September 21, 2012, Complaint. NRS
11.190(4) (e). Makani’s parents never pursued litigation for
the recovery of medical expenses, nor were they joined as
parties plaintiff to the action below.

Under these circumstances, the District was entitled to
have its June 10, 2013, Motion to Dismiss granted and to have
Plaintiff’'s claims for the recovery of past medical expenses

dismigsed, as a matter of law. McGarvey v _Smith’s Food and

Drug Centers, Inc., 2011 U.S.Dist. LEXIS 52184 (D.Nev. 2001:

“*A minor plaintiff may not recover damages for
medical expenses which her parents were statutorily
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obligated to pay, absent a valid wailver. Hogle v.
Hall by and through Evans, 112 Nev. 599, 606, 916
P.2d 814 (9" Cir. 1996) [sic; error in original].

* * kK

The appropriate statute of limitations for a
negligence action, such as this, is two years. See
NRS Sec. 11.190(4) (e). Plaintiff was a minor at the
time of her accident, and all the medical bills
plaintiff seeks to recover prior to June 19, 2008
(plaintiff’s 18 birthday), were incurred during her
minority age. By failing to file an action within
two years of the accident, the parents’ claim for
all medical expenses incurred as a result of the
injury to the minor is barred by the statute of
limitations.”

See, alsc: Bugay v. Clark County School District, 2014 Nev.

Unpub. LEXIS 1921 (2014), 2aA 1I-0154-0160, an unpublished
decision, in which a panel of this Court similarly ruled that
Kayla Bugay, who was a minor at the time she was injured,
could not recover past medical expenses incurred by her
parents while she was a minor, nor could she amend the
complaint to join her mother once the statute of limitations,
NRS 11.190(4)({(e), had expired. Although not binding
authority, the decision in Bugay is offered to support the
District’s claim that this appeal presents an important issue
of law with respect to which a conflict exists between
interpretations of the law amongst different courts
considering the issue.

The holding in McGarvey 1is consistent with prior,

published rulings of this Court, including Armstrong v.

Onufrock, 75 Nev. 342, 347, 341 P.2d 105 (1959) [minor’s claim
limited to recovery of damages for pain, suffering and

emotional distress]; Walker v. Burkham, 63 Nev. 75, 83, 165

P.2d 161 (1946) [parent has an independent right to recover
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past medical expenses]; Matlock v. Grevhound Lines, 2009

U.S.Dist. LEXIS 19962 (D.Nev. 2009) [stating it is
*universally recognized” that the parents have the independent
right to recover for medical expenses incurred on behalf of

the minor]; Hogle wv. Hall, 112 Nev. 599, 606, 916 P.2d 814

1996) [holding that a minor does not have the right to recover
past medical expenses incurred while he was a minor where “the

parent has paid the expenses for the minor or incurred them

him or herself” ], citing Armstrong.
The continuing failure of the District Court to limit

Makani’'s recovery at every stage of the proceedings below
constituted legal error and the award of past medical expenses

is properly reversed. NRCP 12(b) (5); Bergmann v. Bovce, 109

Nev. 670, 674, 856 P.2d 560 (1993) [an abuse of discretion

occurs when a district court disregards controlling law].

5. THE DISTRICT COURT ABUSED ITS DISCRETION BY PERMITTING
THE JURY TO MAKE AN AWARD TO MAKANI OF DAMAGES FOR FUTURE
MEDICAL EXPENSES WHERE MAKANI PRESENTED NO MEDICAL OR
OTHER EXPERT TESTIMONY AT TRIAL ESTABLISHING PROXIMATE

CAUSE TO WITHIN A REASONABLE DEGREE OF MEDICAL
PROBABILITY.

A. Standard of Review.
Decisions regarding jury instructions are reviewed for an

abuse of discretion or legal error. Skender v. Brunsonbuilt

Constr. & Dev. Co., 122 Nev. 1430, 1435, 148 P.3d 710 (2006).

Makani presented no testimony from any medical provider or
medical expert at the trial of this action. Yet, Plaintiff
was allowed to argue to the jury that he was entitled to
recover such and to submit a jury verdict form which permitted

the jury to award special damages to Plaintiff as and for
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future medical expenses. AA VIII-1591. An abuse of
discretion occurs when a district court disregards controlling

law. Bergmann, supra.

B. Makani failed to produce competent evidence supporting
the award of future medical expenses.

Makani did not serve an expert witness disclosure in this
case, identifying any proposed medical expert on the issues of
causation, the necessity of future treatment or the
anticipated cost thereof. ©Nor did Makani call any treating
physician to testify at trial and no deposition or affidavit
of any medical provider was provided for consideration at
trial.

Nevertheless, Makani was allowed to argue that he was
entitled to recover damages for future medical expenses and
the jury was permitted to enter a verdict which included an
award of $10,000.00 specifically designated as compensation
for future medical expenses. AA VIII-1607 [verdict].

A plaintiff seeking future medical expenses “must
establish that such future medical expenses are reasonably

necessary.” Hall v. SSF, Inc., 112 Nev. 1384, 930 P.2d 94

(1996). Any such award must be supported by sufficient and

competent evidence. Yamaha Motor Co. w. Arnocult, 114 Nev.

233, 955 P.2d 661 (1998). See, also: Wilson v. Biomat USA,

Inc., 2011 U.S.Dist. LEXIS 126853 (D.Nev. 2011) [an award of
future medical expenses must be supported by sufficient and
competent evidence and must be reasonably certain to be

incurred]; and see: K-Mart Corp. v. Washington, 109 Nev. 1180,

866 P.2d 274 (1993), overruled on other grounds in Pope V.
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Motel 6, 121 Nev. 307, 114 P.3d 277 (2005) [court denying
recovery for future medical treatment which was unsupported by
competent expert medical testimony].

Damages cannot be based solely upon possibilities and

speculative evidence. United Exposgitions Serv. Co. v. State

Indus. Ins. Svs., 109 Nev. 421, 424, 851 P.2d 423 (1993). At

Makani’s most recent visit with his eye doctor, on January 21,
2015 (the day before his deposition was taken), the Doctor’s
comments included “Doing well right now, denies any problems, ”
and “He denies having any problems or concerns at this time.”
AA I-0179 [Plaintiff’'s Bates numbered document 000291].

When the District Court [Hon. Joe Hardy, presiding]
permitted the jury to consider an award of future medical
expenses on this record, the Court committed legal error, thus
abusing its discretion, warranting a reversal of the award of
future medical expenses.

CONCLUSION

This case represents a scenario repeated on a daily basis
in public and private schools and on public playgrounds
everywhere, Accidents happen, in spite of adults’ best
efforts to properly instruct and supervise children at play.
In this case, in lieu of evidence of culpability, Makani
relied primarily upon the sympathy of the Jjury, who was
erroneously led to believe that Makani owed over Seventy
Thousand Dollars in past and future medical expenses. That
they succumbed to sympathy is reflected in the fact that they
awarded the past and future medical expenses in toto, but only

awarded the sum of Two Thousand Dollars in past pain and
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suffering, and nothing for future pain and suffering.

The District Court should have ended this case at the
motion to dismiss or, at the latest, at the motion for summary
judgment stage. The issues before the Court presented
question of law, not fact. The District Court was simply not
free to abdicate its responsibility to determine and apply the
applicable law to the undisputed facts.

Under the circumstances of this case, the jury verdict,
together with the judgment in favor of the Plaintiff, is
properly reversed. In the alternative, the awards of past
medical expenses, incurred while Makani was a minor, and the
unsupported award of future medical expenses are properly
reversed, even if the judgment of liability survives.

Respectfully submitted, this €k> day of December, 2015.

Gt FOC i

Daniel L. O’Brien

Senior Assistant General Counsel
Nevada Bar No. 983

Office of the General Counsel
Clark County School District
5100 West Sahara Avenue

Las Vegas, NV 89146

Attorneys for District
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Procedure, in particular NRAP 28(e) (1), which requires every
assertion in the brief regarding matters in the record to be
supported by a reference to the page and volume number, if
any, of the transcript or appendix where the matter relied on
is to be found. I understand that I may be subject to
sanctions in the event that the accompanying brief is not in
conformity with the requirements of the Nevada Rules of
Appellate Procedure.

AFFIRMATION

Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding

document does not contain the Social Security Number of any
person.
Respectfully submitted, this 30 day of December, 2015.

Daniel L. O’Brien
Senior Assistant General Counsel
Nevada Bar No. 983
Office of the General Counsel
Clark County School District
5100 West Sahara Avenue
Las Vegas, NV 89146
Attorneys for District
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the foregoing APPELLANT’S OPENING
BRIEF was filed electronically with the Nevada Supreme Court
on the éL day of December, 2015. I further certify that on
the sgame date, I served a copy of this document upon
Respondent’s counsel by depositing a true and correct copy
hereof in the United States mail at Las Vegas, Nevada, postage
fully prepaid, addressed as follows:

Robert O. Kurth, Jr.
Kurth Law Office

3420 North Buffalo Drive
Las Vegas, NV 89129

Kurthlawoffice@gmail.com
Attorney, for Plaintiff

=

AN EMPLOYEE OF THE OFFICE OF THE
GENERAL COUNSEL-CCSD
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CLARK COUNTY SCHOOL DISTRICT,

Appellant,

MAKANI KAI PAYO,

Respondent.

No.: &ffettronically Filed

Dec 31 2015 11:39 a.m.

Tracie K. Lindeman

District cour&lerk of Supreme Court
Case No.: A-12-668833-C

District Court Dept. No.: XV

APPELLANT’S OPENING BRIEF

Appeal from a judgment on a jury verdict
and various orders entered prior to trial
in a negligence case,
the Honorable Joe Hardy (trial judge),

Richard F.

Daniel L. O’Brien

Nevada Bar No. 983

Sr. Asst. General Counsel
Office of the General Counsel
Clark County School District
5100 West Sahara Avenue

Las Vegas, NV 89146

Attorney for District

Scotti and Valorie Vega, presiding.

Docket 68443 Document 2015-40168
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NRAP 26.1 DISCLOSURE STATEMENT
As the Appellant, Clark County School District, is a
governmental entity [NRS 41.0305; NRS 386.010(2)], no NRAP
26.1 disclosure is required.

JURISDICTIONAL STATEMENT

This is an appeal from a final judgment entered on a jury
verdict in a negligence case and various interlocutory orders
denying Appellant’s motion to dismiss, motion for summary
judgment and orders regarding recoverable damages.

TIMELINESS OF APPEAL

The final judgment on a jury verdict in this case was
entered on June 16, 2015. The Notice of Appeal was filed on
July 15, 2015. This Court has jurisdiction pursuant to NRAP
3a(b) (1) . Pursuant to NRAP 4(a)(l), this appeal is timely.

ROUTING STATEMENT

This is an appeal to the Supreme Court of the State of
Nevada, pursuant to NRAP 17(a) (13) [matter raising as a
principal issue a question of first impression involving
common law] and NRAP 17 (a) (14) [matter raising as a principal
issue an issue upon which there 1is an inconsistency in
interpretation of the published decisions of the Supreme
Court]. Cf: NRAP 17(2) [appeals from a judgment, exclusive of
interest, attorneys fees and costs, of $250,000 or less in a
tort case].

ISSUE NO. 1:

[Issue of First Impression]: Applicability of Inherent

Risk Doctrine to bar recovery by a public school student

for injuries sustained in a P.E. class, where the risk is
inherent in the activity.
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Resolution:

District Court ruled that risk of injury suffered by
Plaintiff was a risk inherent in the &activity (floor
hockey), but denied relief because the District was aware
of the risk. AA IV-0720.

Significance of Issue:

If public schools are held strictly liable for an injury
that is inherent in a sport or other activity, the
schools will cease offering activities that might present
a remote risk of serious injury, with a resulting losgs of
the educational and social benefits of participation.

ISSUE NO. 2:

[Issue involving inconsistency between decisions of the
Courts] Can a Plaintiff recover past medical expenses
incurred by his parents while he was a minor, after
reaching the age of majority?

Resolution:

District Court ruled that the Plaintiff is entitled to
recoup medical expenses incurred by his parents while he
was a minor, even though the parents were never joined in
the action and the Complaint was filed more than six
yvears after the statute of limitations had expired for
bringing such a c¢laim. AA VIII-1610.

Significance of Issue:

No published decision of this Court permits a Plaintiff
to recover medical expenses incurred by his parents while
he was still a minor. Because the Clark County School
District has over 300,000 minor students attending Clark
County schools at any given time, the effective waiver of
the statute of limitations for such actions has a huge
potential impact on the public fisc.

1i
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inherent risk doctrine?

2. Did the District Court commit reversible error
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summary Jjudgment and allowed Makani‘'s case to
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identify a substantial question of material
fact?

3. Did the District Court abuse its discretion
when it permitted Makani to argue that the
District’s decision to offer a floor hockey
class could support a finding of actionable
negligence?

4. Did the District Court commit legal error when
it permitted Makani to pursue and recover past
medical expenses, which were incurred by his
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reasonableness or necessgity?
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III.

STATEMENT OF THE CASE

Makani Payo (“Makani”) was accidentally struck by another
player’s plastic hockey stick while playing a game of Floor
Hockey in his middle school P.E. class. The injury occurred
when, in the heat of competition, both players went for the
“puck? at the same time. Makani described the accident as
occurring so fast that he was unable to protect himself. Todd
Peterson, the P.E. teacher, had gone over the rules beforehand
(including the rule against “high sticking”) and was present
and actively supervising the game the entire time.

Although it was undisputed that being struck by another
player’s hockey stick is a risk inherent in the sport of floor
hockey, the Disgtrict Court denied the District’s motions to
dismiss and for summary Jjudgment and refused to instruct the
jury on the inherent risk doctrine, rejecting a jury
instruction on point which was offered by the District.

Makani also argued that the District owed him a duty to
provide safety equipment (headgear) for his use while playing
floor hockey. Denying that it owed Makani any such duty, the
District nevertheless admitted that it had not done so. As
the facts were not in dispute, in cross-motions for summary
Jjudgment, both sides asked the District Court to rule whether
such a duty exists. The Digtrict Court instead submitted the
guestion (whether a duty to provide safety equipment exists)
to the jury to decide.

Liability notwithstanding, the District objected to

Plaintiff’'s c¢laim for recovery of past medical expenses
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incurred by his parents while he was a mincor (his parents were
never Jjolned as parties to this case and the statute of
limitations had long since expired by the time Makani filed
suit). The District Court denied the District’s motion to
disgmiss, motion to strike damages calculation, motion for
summary Jjudgment, proposed Jjury instruction and arguments
post-verdict on this issue, thus permitting Makani to recover
past medical expenses which he had never incurred.

Although Makani offered no medical testimony at trial,
expert or otherwise, on the issues of proximate cause or the
reascnableness or necessity of future damages, the jury was
permitted to enter an award in favor of Makani which included
an award for future medical expenses.

The jury, under these circumstances, entered a verdict in

favor of Makani, assessing damages as follows:

A. Past medical and related expenses: $48,288.06
B. Future medical and related expenses: 10,000.00
Gy Past pain, suffering, disability, and

loss of enjoyment of life: 2,000.00
D. Future pain, suffering, disability and

loss of enjoyment of life: -0-
TOTAL AWARD: S60,288.06

On June 16, 2015, the Court entered judgment on the Jjury
verdict, reducing the total wverdict to $50,000.00 pursuant to NRS
41.035.
ey
fo 4
/1777
f LT
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Iv.

STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Did the District Court commit legal error when it denied
the District’s moticns to dismiss and for summary
judgment and allowed Plaintiff’s case to proceed to
trial, where Plaintiff’s action was barred by the
inherent risk doctrine?

2. Did the District Court commit reversible error when 1t
denied the District’s motion for summary judgment and
allowed Plaintiff’s case to proceed to trial, where
Plaintiff failed to identify a substantial question of
material fact?

. Did the District Court abuse its discretion when it
permitted Makani to argue that the District’s decision to
even offer a floor hockey class ccould support a finding
of negligence?

4. Was Makani entitled to recover past medical expenses

which were incurred by his parents while he was still a
minoer?

5. Was Makani entitled to recover damages for future medical
expenses where no doctor testified at trial as to
proximate cause, reasonableness or necessity?

V.
STATEMENT OF FACTS
The Clark County School District is a political
subdivision of the State of Nevada. AA II-0337 [Compl.! at
page 2, Para. 3]; NRS 41.0305; NRS 386.010(2). C.w. Woodbury
Middle School is a school owned and operated by the District.

AA II-0337 [Compl. at page 2, Para. 3].
On May 12, 2004, Plaintiff, Makani Payo was an 11 year
old student attending Woodbury Middle School, participating in

a floor hockey unit being conducted as part of his Physical

1

“Compl.” references Plaintiff’s March 5, 2015, Second Amended
Complaint.
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Education c¢lass. AA ITI-0338 [Compl. at page 3, Paras. 7 and
8]; AA I-0164 [A/I 1.1;? A/I 1.2]; AA I1II1-0190; 0195; 0201
[Depos.® at page 10, Lines 19-20; Depos. at page 15, L. 3-8,
11-2; Depog. at page 21, Lines 6-8; 13-14].

Todd Peterson was Makani’s P,E. teacher. 2Aa II-0202
[Depos. at page 22, Lines 11-13]. Mr. Peterson went over the
rules before the players were permitted to start play.

Ax TI-0173 [A/TI 7]; AA II-0208 [Depos. at page 28, Lines 18-
201; AA IX-1734-1735[CCSD’'s A/I 1]. Although, ten years after
the fact, Makani did not recall all of the details, he
specifically recalled someone mentioning no “high sticking.”
AA II-020% [Depos. at page 29, Lines 16-21; page 36, Lines 16-
187, and someone explaining to him what the term “high
sticking” means. AA II-0210 [Depos. at page 30, Lines 1-6].

Mr. Peterson supervisged the class and acted as a referee

during the game. AA I-0172; 0173 [A/I 6; A/I 8]. Mr .
Peterson was watching the game the entire time. 2AA II-0260
[Depos. at page 80, Lines 3-6]. Mr. Peterson was on the court

when Makani was injured AA IX-1734-1735[CCSD’'s A/I 1]. and
Makani never saw him leave the tennis courts where the game

was being played. AA II-0218 [Depos. at page 38, Lines 5-10].

2

“A/I" references Plaintiff’'s AA_ nuary 15, 2015, Answers to
Interrogatories by number and subpart. For example, “A/I 1.1"
references Plaintiff’s answer to Interrogatory Number One, Subpart
Number One, etc.

3

“Depos.” references Plaintiff’s January 22, 2015, Deposition
transcript.
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Makani was struck in the head and left eye when another
student lifted his hockey stick while attempting to strike the
ball. AA II-0338 [Compl. at page 3, Para. 10]. The contact
was accidental. AA I-0166 [A/I 1.17; A/I 1.18]; AA II-0239
[Depos. at page 59, Lines 14-20]. The incident occurred
suddenly and without warning. AA II-0214 [Depos. at page 34,
Lines 7-11]. It happened so quickly, Makani had no time to
try to avoid the contact. AR I-0166 [A/TI 1.16]1; AA II-0214
[Depos. at page 34, Lines 18-25; at page 59, Lines 1-9].
Makani describes the contact as coming “out of the blue” and
occurring in a “split second.” AA II-0236 [Depos. at page 56,
Lines 20-22; at page 54, Lines 17-23].

Makani denied alleging that Mr. Peterson did anything to
cause his injury, AA II0259 [Depos. at page 79, Lines 23-25]1,
and affirmatively testified that he does not think that Mr.
Peterson did anything wrong. AA II-0260 [Depos. at page 80,
Lines 3-6]. When asked, Makani could not articulate how more
or different supervision might have prevented the accident.
AA TII-0229 [Depos. at page 49, Lines 1-10].

Other than the fact that an accident occurred, Makani
presented no evidence suggesting that the supervision was
gsomehow deficient. Makani denied seeing anyone injured, or
being struck with a hockey stick while playing field hockey at
gschool prior tc his injury. AA II-0211 [Depos. at page 31,
Lines 15-17; at pages 36-37, Lines 25, 1]. He also never saw
anyone “high sticking” prior to his injury, AA II-0213 [Depos.
at page 33, Lines 20-22], including the young man who

TELS
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eventually struck him. AA II-0213; 0214 [Depos. at pages 33-
34, Lines 25, 1-21].

Eileen Wheelan, who works in the District’s Risk and
Environmental Services Department, testified that there had
been no prior similar injuries 1n the District prior to
Makani’s injury. AA III-0560 (Deposg at page 69, Lines 19-22).
Mr. Peterson, the teacher, similarly testified that no one in
his «classes had ever suffered a similar injury while
participating in floor hockey. AA VII-1317 (at page 159,
Lines 5-14). Mr. Murphy, the Principal, testified that in all
the vyears he had been at Woodbury Middle School, he was
unaware of any prior similar injuries occurring in the field
hockey class. AA VII-1357 (at page 199, Lines 8-20).

Floor Hockey was considered a low risk activity, AA IX-
1737 ([A/I 5] at page 5, Lines 16-19)since the students were
specifically instructed to keep the blade portion of the
hockey stick within a few inches of the ground. 2aa VII-1330
(at page 172, Lines 4-19); AA VII-1341-1342 (at page 183-134,
Lines 19-25; 1-13). The District provided no face masks or
other safety devices for use by its students while playing
floor hockey. AA VII-1337-1338 (at pagesg 179-180, Lines 23-
25; 1-10); AA-1357-1358 (at pages 199-200).

Makani frankly testified that he was aware, even at age
11, that if he got hit in the face with a hockey stick, he
might get injured. AA II-0210 [Depos. at page 30, Lines 10-
13]. Makani produced no expert testimony or other evidence
that tended to demonstrate that in 2004, when this accident

occurred, any middle school provided, or was required to
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provide safety equipment, such as full face masks, for
students participating in floor hockey.

All of Mekani’s medical care for his injuries resulting
from the May 12, 2004, accident occurred between 2004 and
2007, while Makani was still a minor. AA II-0227 [Depos. at
page 47, Lines 9-14]. Makani sought no medical treatment at
all for his injuries after he turned 18. AA TI-0224-0225
[Depos. at pages 44-45, Lines 21-25, 1-21. He last sought
treatment in 2007. AA II-0226-0227 [Depos. at pages 46-47,
Lines 4-25; 1-5]. Dr. Carr, his ophthalmologist, had not
treated Makani since some time in 2004 or 2005. AR ITI-0227
[Depos. at page 47, Lines 19-24]. When Makanil saw Dr. Carr on
January 21, 2015, the day before his deposition was taken, the
Doctor’s comments included “Doing well right now denies any

problems, ” and “He denies having any problems or concerns at

this time.” AA I-0179 [Plaintiff’s BRates numbered document
0002917.
Makani produced no medical witnesgs or medical expert
reports at trial.
VI.
ARGUMENT
1. THE DISTRICT COURT COMMITTED LEGAL ERROR WHEN IT DENIED
THE DISTRICT’'S MOTIONS TO DISMISS AND FOR SUMMARY
JUDGMENT WHERE THE ACTION WAS BARRED BY THE INHERENT RISK
DOCTRINE; AND BY ALLOWING THE CASE TO PROCEED TO JUDGMENT
WITHOUT INSTRUCTING THE JURY ON THE INHERENT RISK
DOCTRINE
A. Standard of Review.
This Court reviews a district court’s resolution of a
motion to dismiss de noveo. Buzz Stew, LIC v. City of N. Las
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Vegas, 124 Nev. 224, 227-228, 181 P.3d 670 (2008). A motion
to dismiss under NRCP 12(b)(5) is properly granted where,
taking every allegation of the Complaint as true, Plaintiff
has not stated a cognizable claim upon which relief can be

granted. Simpson v. Mars, Inc., 113 Nev. 188, 929 P.2d 966

(1997); Tahoe Village Homeowners Ass’n. v. Douglas County, 105

Nev. 660, 799 P.2d 556 (1990).
The grant or denial of a motion for summary judgment 1is

also subject to de novo review. GES, Inc., v. Corbitt, 117

Nev. 265, 268, 21 P.3d 11 (2001). Summary Jjudgment is
appropriate and “shall be rendered forthwith” when the
pleadings and other evidence on file demonstrate that no
genuine issue as to any material fact remains and the moving
party is entitled to a judgment as a matter of law. NRCP 56©;
Tucker v. Action Equip. and Scaffold Co., 113 Nev. 1349, 1353,
851 P.2d 1027 (1997).

The substantive law controlg which factual disputes are
material and will preclude summary Jjudgment; other factual

disputes are irrelevant. Wood v. Safeway, Inc., 121 Nev. 724,

731, 121 P.3d 1026 (2005), citing Matsushita Elec. Indus. Co.

v. Zenith Radio Corp., 475 U.S. 574 at 586, 106 S.Ct. 1348, 89

L.Ed.2d 538 (1986).
Whether a duty exists is a question of law for the Court

to decide. Turner v. Mandalay Sports Entm’t., 124 Nev. 213,

220, 180 P.3d 1172 (2008}).

B. It was undisputed that being struck by an opposing
plaver’s hockey stick was a risk inherent in the sport of
floor hockey.

Makani, by and through his attorney, freely admitted that
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the rigk of being struck in the face with a hockey stick while
playing floor hockey was a risk inherent in the sport of field
hockey. AA TIV-0735 [Joint Pre-Trial Memorandum “Issues of
Law, ” at page 10, lines 1-5]; AA IV-0589 [04/27/15 Plaintiff’sg
Oppos. to Motion for Summary Judgment and Counter Motion for
Summary Judgment, at page 10, Lines 3-4]. Makani himself
testified in his deposgition that, even at age 11, he was fully
aware that he could be struck in the face with a hockey stick
and injured. AA II-0210 [Depos. at p.30, Lines 10-13]. The

District Court so held in its order denying summary judgment, :

* The COURT FINDS ... the Defendant CCSD knew risks
of dinjury were inherent in the sport of field
hockey.”

AA IV-0720 [Court’s order denying summary judgment, at page 1,
Lines 26-287.
Cx Applicability of the inherent risk doctrine.

The inherent risk doctrine insulates participants and
sponsors of certain activities, primarily sports, from
liability for injuries arising from risks that are directly
associated with the activity undertaken. As explained in
Nalwa v. Cedar Fair, LLP, 250 P.3d 1158 at 1163 (CA 2012), the
policy behind the inherent risk doctrine is to “avoid chilling
vigorous participation 1in or gsponsorship of recreation
activities by imposing a tort duty to eliminate or reduce the
risks of harm inherent 1in those activities.” See, also:
Ashbourne v. City of New York, 82 A.D.3d 461, 918 N.Y.S.2d 88
(NY App.Div. Slip Op. 2011) [doctrine of implied primary
assumption of the risk is intended to protect the sponsor of
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