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·1· · · · · · · · · · · DISTRICT COURT

·2· · · · · · · · · · CLARK COUNTY, NEVADA

·3· · · · · · · · · · · · ·* * * * *
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·5· · · · · ·Plaintiff,

·6· · · · ·vs.· · · · · · · · · · · ·CASE NO.:· A-12-668833-C
· · · · · · · · · · · · · · · · · · ·DEPT. NO.:· II
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·1· · · · · · · ·Deposition of Makani Kai Payo

·2· · · · · · · · · · · January 22, 2015

·3· · · · ·(Exhibit A was marked for identification.)

·4· · · · · · · (Prior to the commencement of the

·5· deposition, all of the parties present agreed to waive

·6· statements by the court reporter, pursuant to Rule

·7· 30(b)(4) of NRCP.)

·8· · · · · · · MAKANI KAI PAYO, having been first duly

·9· sworn, testified as follows:

10· · · · · · · · · · · · EXAMINATION

11· BY MR. O'BRIEN:

12· · · Q.· ·Please state your full name and spell it for the

13· court reporter.

14· · · A.· ·My full name is Makani Kai Patrick Payo.

15· M-a-k-a-n-i, K-a-i, Patrick, P-a-t-r-i-c-k, last name

16· Payo, P-a-y-o.

17· · · · · ·MR. O'BRIEN:· I wrote out my questions.· I can't

18· seem to find them now.· It's much faster if I do it that

19· way.· Please bear with me.

20· · · · · · (Brief pause in proceedings.)

21· · · Q.· ·(By Mr. O'Brien) Back on the record.· Your last

22· name is -- is it Payo?

23· · · A.· ·Payo.

24· · · Q.· ·Mr. Payo, have you ever had your deposition

25· taken before?
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·1· · · A.· ·No, I haven't.

·2· · · Q.· ·You may have discussed the process with your

·3· attorney, but I'm going to go over certain aspects of the

·4· deposition so that we're on the same page when things are

·5· happening.

·6· · · You understand that the oath you just gave is the

·7· same oath you'd give in a court of law and carries the

·8· same penalty of perjury as if you were testifying in

·9· court.· Do you understand that?

10· · · A.· ·Yes.

11· · · Q.· ·Perjury is when you deliberately lie; basically,

12· trying to mislead somebody.· It's not the same as making

13· a mistake.· Mistakes are common.· It can happen.· If

14· you're testifying today and you realize you made a

15· mistake, you identified the wrong school, you identified

16· the wrong day of the week, anything at all that you think

17· ought to be corrected, now is the time to correct it if

18· you can.

19· · · That gives us the opportunity to go back over that

20· area, if it's important, and discuss it further so that

21· when we leave here today we have a clear understanding of

22· what your testimony is going to be at trial.· Do you

23· understand that?

24· · · A.· ·Yes.

25· · · Q.· ·So don't be afraid to speak up if you think you
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·1· may have misstated something.· It's okay to ask if you

·2· could rephrase the question.

·3· · · As we go, I'll be asking you questions.· That's all

·4· this is.· A deposition is a question-and-answer session.

·5· I don't guarantee that they'll be great questions.· I've

·6· long since given up trying to ask the perfect question.

·7· If you don't understand my question or if I worded it in

·8· a way that confuses you or you're not sure what I want,

·9· don't be afraid to ask me to rephrase it or ask me what

10· do you mean by that or something.

11· · · A.· ·Okay.

12· · · Q.· ·My intention is not to trick you.· I want you to

13· understand the question and I want to understand your

14· answer.· If you answer the question, I'm going to assume

15· you understood it.

16· · · A.· ·Okay.

17· · · Q.· ·So if you come back later and say I didn't

18· understand the question but you didn't ask me to rephrase

19· it, then we might have an issue that may affect your

20· credibility.· Do you understand that?

21· · · A.· ·Yes.

22· · · Q.· ·Okay.· You're doing fine so far.· One of the

23· principal rules is that when you're asked a yes or no

24· question, you answer yes or no as opposed to uh-huh or

25· huh-uh.· Nods of the head or shaking the head or shrugs
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·1· don't come out too well on the record.

·2· · · The court reporter is taking down everything that's

·3· said here today, everything I say and everything that you

·4· say; therefore, from time to time I may prompt you is

·5· that a yes or is that a no.· I'm not trying to be rude.

·6· I'm just trying to make sure that the record is clear.

·7· · · Another kind of cardinal rule is that only one of us

·8· talks at the same time.· I have a real bad habit, which I

·9· acknowledge, of asking long, convoluted questions.

10· Please let me finish before you start answering even if

11· you know where I'm going and even if you know the

12· answer.· I will try to do the same for you.· I'm not

13· perfect in that either.· But if I'm cutting you off and

14· you need to finish, you just let me know I need to finish

15· my question and I'll slow down and I'll let you do that.

16· · · A.· ·Okay.

17· · · Q.· ·All right.· Some of the questions that we may be

18· asking, you may not -- I may be asking -- you may not

19· know the answer to.· If you don't know the answer,

20· there's nothing wrong with saying "I don't know."· If you

21· knew the answer at one time and you don't remember,

22· that's a little bit different.· You just say I don't

23· remember.

24· · · If you say "I don't know," I'm going to assume you

25· never knew.· If you say "I don't remember," I might ask
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·1· you a few questions to try to prod your memory.· If it

·2· helps you recall something, that's great.· And if it

·3· doesn't, you know, no harm in trying.

·4· · · This incident occurred a long time ago, so I expect

·5· to come up with some gaps in your memory.· Again, don't

·6· worry about that.· The fact that you don't remember

·7· everything, every little detail, is to be expected.

·8· There's no traps in anything I'm doing here.· I'm going

·9· to ask you straightforward questions, hopefully they're

10· straightforward questions, and try to get your best

11· response.

12· · · When we're done, you'll get a chance to review --

13· the testimony today will be printed up in a booklet-like

14· form and you'll be given a chance, if you want to or if

15· your attorney wants you to, to review that.· And if you

16· say the light was green and you meant it was red and

17· that's wrong and that's important, you may have to change

18· that.

19· · · But if you do change something that's of a

20· substantive nature, not somebody's spelling of their

21· name, something that, but something that goes to the

22· heart of the case, then we may be allowed to comment upon

23· the fact that you testified under oath one way today and

24· then later on you changed that completely.· Do you

25· understand that?
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·1· · · A.· ·Yes.

·2· · · Q.· ·So again, that goes back to what I was saying.

·3· If you're not sure about something, you think you might

·4· have made a mistake, let's go back to it and explore it

·5· again and see -- you know, I want you to leave feeling

·6· comfortable that you've given us your best recollection

·7· today.

·8· · · Before we start, do you have any questions for me?

·9· · · A.· ·No.· I'm all right.

10· · · Q.· ·First of all, we ask everybody this, have you

11· ever been convicted of a felony?

12· · · A.· ·No.

13· · · Q.· ·Have you ever been convicted of a crime

14· involving dishonesty?

15· · · A.· ·No.

16· · · Q.· ·Petty larceny, stealing, anything?· Or cheating

17· on your income taxes, you know, those types of things?

18· · · A.· ·No.

19· · · Q.· ·What's your date of birth?

20· · · A.· ·September 22, 1992.

21· · · Q.· ·And what is your Social Security number?

22· · · A.· ·530-69-8375.

23· · · Q.· ·Start off with some easy background questions.

24· Where were you born?

25· · · A.· ·Las Vegas, Nevada.
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·1· · · Q.· ·Have you lived here all your life?

·2· · · A.· ·No, I haven't.

·3· · · Q.· ·Up until the time of the incident that we're

·4· here to talk about have you lived here all your life?

·5· · · A.· ·Yes.

·6· · · Q.· ·What are your parents' names?

·7· · · A.· ·Lori Payo and Nathan Payo.

·8· · · Q.· ·Is that L-a-u-r-i-e?

·9· · · A.· ·L-o-r-i.

10· · · Q.· ·Oh, just simple.· Okay.· Always try to make

11· things hard.· And Nathan?

12· · · A.· ·N-a-t-h-a-n, P-a-y-o.

13· · · Q.· ·What is your marital status?

14· · · A.· ·Single.

15· · · Q.· ·Where do you currently reside?

16· · · A.· ·Well, I work on a cruise ship, but --

17· · · Q.· ·Where do you consider to be home right now?

18· · · A.· ·Oh, Cypress, California.

19· · · Q.· ·What's the address there?

20· · · A.· ·10451 St. Alban Street, Cypress, California

21· 90630.

22· · · Q.· ·And how long have you lived there?

23· · · A.· ·Four years.

24· · · Q.· ·Do you live alone?

25· · · A.· ·No.
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·1· · · Q.· ·Who do you live with?

·2· · · A.· ·My grandmother, my two sisters, my brother, and

·3· my grandpa.

·4· · · Q.· ·Where did you live prior to the Cypress address?

·5· · · A.· ·Carson, California.

·6· · · Q.· ·Do you recall the address?

·7· · · A.· ·I do not remember it.

·8· · · Q.· ·Okay.· How long did you live there

·9· approximately?

10· · · A.· ·One year.

11· · · Q.· ·Did you live alone at that address?

12· · · A.· ·No, I lived with the same people in that

13· Cypress.

14· · · Q.· ·Have you lived with them at all the addresses

15· going back to the time of this incident or has that

16· changed?

17· · · A.· ·No.

18· · · Q.· ·No, it hasn't changed or no, you haven't lived

19· with them that entire time?

20· · · A.· ·I have not lived there that entire time.

21· · · Q.· ·Okay.· Where did you live prior to Carson?

22· · · A.· ·Here in Las Vegas.

23· · · Q.· ·Okay.· And did you live alone when you were here

24· in Las Vegas?

25· · · A.· ·No, I didn't.
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·1· · · Q.· ·Who did you live with?

·2· · · A.· ·My grandmother, my aunt, my mom, my two sisters,

·3· and my little cousin.

·4· · · Q.· ·Were you living with your mother and father at

·5· the time of this incident?

·6· · · A.· ·I was living with my mom.

·7· · · Q.· ·It would be accurate to say your father is out

·8· of the picture in terms of you don't live with him?

·9· · · A.· ·Yeah.

10· · · Q.· ·And you haven't lived with him since at least

11· before this incident?

12· · · A.· ·Yes.

13· · · Q.· ·Okay.· Why don't you give us a little bit about

14· your educational background.· Did you graduate from high

15· school?

16· · · A.· ·Yes, I did.

17· · · Q.· ·Which high school?

18· · · A.· ·Gilbert High School in Anaheim, California.

19· · · Q.· ·And how long did you attend Gilbert High School?

20· · · A.· ·Two years.

21· · · Q.· ·Is that the last two consecutive years that you

22· attended high school?

23· · · A.· ·Yes.

24· · · Q.· ·Where did you go to high school before?

25· · · A.· ·Cypress High School.
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·1· · · Q.· ·Was that also for two years?

·2· · · A.· ·That was for one year for my sophomore year.

·3· · · Q.· ·And where did you go to high school for your

·4· freshman year?

·5· · · A.· ·Freshman year I went to Sierra Vista.

·6· · · Q.· ·That's here in Las Vegas; correct?

·7· · · A.· ·Yes.

·8· · · Q.· ·What school did you go to before Sierra Vista?

·9· · · A.· ·I went to Fertitta.

10· · · Q.· ·Fertitta?

11· · · A.· ·Yes.

12· · · Q.· ·Middle school?

13· · · A.· ·Yes.

14· · · Q.· ·Do you recall how long you went to Fertitta?

15· · · A.· ·For two years.

16· · · Q.· ·Do you recall what years those were?

17· · · A.· ·I believe 2007, 2008.

18· · · Q.· ·Where did you go before Fertitta?

19· · · A.· ·C.W. Woodbury.

20· · · Q.· ·How long did you attend Woodbury?

21· · · A.· ·One year.

22· · · Q.· ·That was the year of this incident?

23· · · A.· ·Yes.

24· · · Q.· ·Just so we're, just so I'm clear, you're

25· probably clear, but is that the 2004-2005 school year or
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·1· the 2003-2004 school year?

·2· · · A.· ·I don't remember.

·3· · · Q.· ·Let me try to help you out a little bit.· Do you

·4· recall when this incident occurred, the one that we're

·5· here to talk about?

·6· · · A.· ·Yeah.

·7· · · Q.· ·When was that?

·8· · · A.· ·May 12th, 2004.

·9· · · Q.· ·Okay.

10· · · A.· ·I think.

11· · · Q.· ·And you were at Woodbury at the time; correct?

12· · · A.· ·Yes.

13· · · Q.· ·So that would indicate that it -- was it a year-

14· round school or was it a traditional school?

15· · · A.· ·It was a traditional school.

16· · · Q.· ·So May would be towards the end of the school

17· year in 2004; is that correct?

18· · · A.· ·Yes.

19· · · Q.· ·So most likely was it the 2003-2004 year that

20· you attended Woodbury?

21· · · A.· ·Yes.

22· · · Q.· ·You're currently employed; is that correct?

23· · · A.· ·Yes.

24· · · Q.· ·And who do you work for?

25· · · A.· ·Norwegian Cruise Lines.

0195



·1· · · Q.· ·How long have you been employed by Norweigian

·2· Cruise Lines?

·3· · · A.· ·Four months.

·4· · · Q.· ·You signed a contract to work for a certain

·5· period of time?

·6· · · A.· ·Yes.

·7· · · Q.· ·Is that a one-year period?

·8· · · A.· ·Five-month contract.

·9· · · Q.· ·Oh, five-month contract.· Okay.· Who did you

10· work for before Norwegian?

11· · · A.· ·I was working for House of Blues.

12· · · Q.· ·What is House of Blues?

13· · · A.· ·It's a restaurant and concert venue.

14· · · Q.· ·Where is it located?

15· · · A.· ·In Anaheim, California.

16· · · Q.· ·How long did you work for House of Blues?

17· · · A.· ·A year.

18· · · Q.· ·I forgot to ask you what do you do for

19· Norweigian Cruise Lines?

20· · · A.· ·I cook.

21· · · Q.· ·Any specialty?· I mean do you cook like a fry

22· cook?· Are you a sous chef or bakery?

23· · · A.· ·They have us in all positions.· I mean they move

24· us around all the time, so it's never set.

25· · · Q.· ·Okay.· Did you have any prior experience
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·1· cooking?

·2· · · A.· ·Yes.

·3· · · Q.· ·House of Blues what did you do?

·4· · · A.· ·I was cooking.

·5· · · Q.· ·What sort of cooking did you do there?

·6· · · A.· ·It was a lot of Southern and American food.

·7· · · Q.· ·Dinners and things like that?

·8· · · A.· ·Yes.

·9· · · Q.· ·Before House of Blues where did you work?

10· · · A.· ·I worked at a barbecue restaurant in Hollywood

11· on Sunset.

12· · · Q.· ·Do you remember the name of it?

13· · · A.· ·Roadside Eats.

14· · · Q.· ·How long did you work for Roadside Eats?

15· · · A.· ·About a year.

16· · · Q.· ·So we're back in 2012 sometime you started

17· there?

18· · · A.· ·Yes.

19· · · Q.· ·Where did you work before that?

20· · · A.· ·At this place called Hiwa.

21· · · Q.· ·Hiwa?

22· · · A.· ·Yeah.· It was a fine dining restaurant.

23· · · Q.· ·Were you a cook there also?

24· · · A.· ·Yes.

25· · · Q.· ·And I forgot to ask about the Eats place.· Was
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·1· that you were also a cook there?

·2· · · A.· ·Yes.

·3· · · Q.· ·How long did you work at Hiwa?

·4· · · A.· ·For a year.

·5· · · Q.· ·Has all your work experience pretty much since

·6· you graduated high school been in cooking?

·7· · · A.· ·Yes.

·8· · · Q.· ·I'm going to ask you this.· Has the injury that

·9· you suffered in 2004, has that interfered with your

10· ability to do your job as a cook?

11· · · A.· ·I don't know how to answer this.

12· · · Q.· ·Well, have you ever been turned down for a job

13· because of your eye injury?

14· · · A.· ·No.

15· · · Q.· ·Have you ever been denied a promotion of any

16· kind because of your eye injury?

17· · · A.· ·No.

18· · · Q.· ·Have you ever had anybody comment while you're

19· at work about your performance in connection with your

20· eye injury?

21· · · A.· ·I'd say yes.

22· · · Q.· ·Okay.· And where did that happen and when?

23· · · A.· ·I would say a couple of my jobs because the kind

24· of headaches that I would get from my balancing going

25· off, I would have a hard time working.
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·1· · · Q.· ·And somebody commented about that?· Did somebody

·2· ever make a comment to you about the fact that you had an

·3· eye injury?

·4· · · A.· ·No.

·5· · · Q.· ·Did anybody ever comment, make a comment to you

·6· about the effects that the injury had on your

·7· performance?

·8· · · A.· ·Could you repeat the question?

·9· · · · · ·MR. O'BRIEN:· I'll have it read back for you.

10· · · · · ·(Question was read back.)

11· · · · · ·THE WITNESS:· No.

12· · · Q.· ·(By Mr. O'Brien) Do you have any reason to

13· believe that your career has been affected by the injury

14· that you sustained in 2004?

15· · · A.· ·Can you repeat that again?

16· · · · · ·MR. O'BRIEN:· Can I have it read back, please.

17· · · · · ·(Question was read back.)

18· · · · · ·THE WITNESS:· Does that mean like future, future

19· jobs?

20· · · Q.· ·(By Mr. O'Brien) Let's just start with your

21· current career.· You're a cook and you've been a cook

22· apparently fairly continuously --

23· · · A.· ·Yeah.

24· · · Q.· ·-- for the last several years.· Has your job as

25· a cook been affected by your injury?· We've already
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·1· started to go through it:· Have you lost any work because

·2· of it; have you been denied any promotions; did you ever

·3· not get a job because of it.· You said no to all those,

·4· so I kind of want to know has your career as a cook been

·5· affected by your injury?

·6· · · A.· ·So far no.

·7· · · Q.· ·When did you first start working?

·8· · · A.· ·2010.

·9· · · Q.· ·Is that after you graduated from high school?

10· · · A.· ·During the time I was going to high school.

11· · · Q.· ·What year of school were you in?

12· · · A.· ·Senior year.

13· · · Q.· ·And where did you go to work while you were in

14· your senior year?

15· · · A.· ·I was working on a food truck.

16· · · Q.· ·On a food truck?

17· · · A.· ·Yeah.

18· · · Q.· ·Did your eye injury interfere with your job

19· working on a food truck?

20· · · A.· ·No.

21· · · Q.· ·And I think I've already asked you, gotten your

22· answer on this, but I'm going to ask you one more time so

23· I'm sure.· None of your cooking jobs have been, you

24· haven't had any loss of income or anything as a result

25· of, on your cooking jobs as a result of the injury to
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·1· your eye; is that correct?

·2· · · A.· ·No.

·3· · · Q.· ·No, it's not correct; or no, you haven't lost

·4· any income?

·5· · · A.· ·No, I haven't lost any income.

·6· · · Q.· ·Okay.· Do you recall the date of this incident?

·7· I think I already asked you that.· You said May --

·8· · · A.· ·May 12, 2004.

·9· · · Q.· ·Do you recall what time of day it occurred?

10· · · A.· ·In the morning, a.m.

11· · · Q.· ·Do you recall what class period that was?

12· · · A.· ·No, I don't.

13· · · Q.· ·It was a P.E. class; is that correct?

14· · · A.· ·Yes.

15· · · Q.· ·Are you aware that in your complaint, in the

16· amended complaint it states that the incident occurred at

17· William E. Ferron Elementary School?

18· · · A.· ·That's the wrong school.

19· · · Q.· ·I understand that, but were you aware that the

20· complaint allegedly said this occurred at Ferron

21· Elementary School?

22· · · A.· ·No.

23· · · Q.· ·Do you know where your attorney would have got

24· that information if not from you?

25· · · A.· ·I don't know.
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·1· · · Q.· ·When did you first retain an attorney to

·2· represent you in this case?

·3· · · A.· ·I don't remember.

·4· · · Q.· ·We have documents.· And by the way, you're not

·5· required to believe that this is true, but we have

·6· documents that seem to indicate that your present counsel

·7· was representing you as far back as 2004.

·8· · · Do you remember talking with counsel about this

·9· matter in 2004?

10· · · A.· ·No.

11· · · Q.· ·Okay.· Do you recall the name of the P.E.

12· teacher in charge of class at the time of the incident?

13· · · A.· ·Mr. Peterson.

14· · · Q.· ·Was there more than one class having activities

15· in the area where this was going on?

16· · · A.· ·I believe so.

17· · · Q.· ·Okay.· First of all, I guess I should ask you

18· where did this happen?

19· · · A.· ·On the tennis courts at C.W. Woodbury.

20· · · Q.· ·And are those tennis courts inside or outside?

21· · · A.· ·Outside.

22· · · Q.· ·Do you have any idea how many other classes

23· might have been having activities on the tennis courts

24· that day?

25· · · A.· ·There might have been one.
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·1· · · Q.· ·Do you remember seeing another P.E. teacher on

·2· that day?

·3· · · A.· ·I believe there was one other than Mr. Peterson.

·4· · · Q.· ·Do you have any idea who that other person was?

·5· · · A.· ·I don't.

·6· · · Q.· ·Do you know if Mr. Peterson had any class aides

·7· assisting him on the day of the incident?

·8· · · A.· ·I don't remember.

·9· · · Q.· ·Do you remember him ever having a class aide

10· assisting him with class?

11· · · A.· ·No.

12· · · Q.· ·Okay.· Do you recall the name of your classmates

13· that were participating in P.E. on that day?

14· · · A.· ·Only the person who hit me.

15· · · Q.· ·And who is that?

16· · · A.· ·Brandon Higgins.

17· · · Q.· ·And do you know where Brandon Higgins lives?

18· · · A.· ·No.

19· · · Q.· ·Do you have a phone number for him?

20· · · A.· ·No, I don't.

21· · · Q.· ·Have you communicated with him in any way

22· including by Facebook or any of the other electronic

23· social media?

24· · · A.· ·No.

25· · · Q.· ·Have you spoken with any of your classmates
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·1· regarding their recollection of this incident?

·2· · · A.· ·No.

·3· · · Q.· ·You never did or you just don't, not recently?

·4· · · A.· ·No, I never did after that.· After it happened,

·5· I never went back to the school, never talked to anybody.

·6· · · Q.· ·Okay.· Was field hockey something that you did

·7· all the time, or was it just one unit or was it just

·8· something you did on that day?· Or describe how you came

·9· to play field hockey in the P.E. class.

10· · · A.· ·It was just a normal class activity in a P.E.

11· class.· It was probably something we had to do for the

12· week.

13· · · Q.· ·How did that work?· Did you have, like, one

14· sport for a week, something else for another week and

15· things like that?

16· · · A.· ·Yeah, I mean as far as I can remember, that's

17· how we did things, a different sport every week or every

18· other week.

19· · · Q.· ·The class where you were injured was that the

20· first time you had played field hockey in P.E.?

21· · · A.· ·Yes.

22· · · Q.· ·Very first time?

23· · · A.· ·Yes.

24· · · Q.· ·Have you ever played field hockey any other

25· time, any other place prior to that?
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·1· · · A.· ·No.

·2· · · Q.· ·Have you ever watched hockey on TV?

·3· · · A.· ·Pretty sure I have.

·4· · · Q.· ·Do you have a general idea how the game is

·5· played before you ever got to class?

·6· · · A.· ·Not really.

·7· · · Q.· ·Okay.· Well, how did you think the objective of

·8· the game was?

·9· · · A.· ·Score the puck into the goal.

10· · · Q.· ·That's basically how professional hockey's

11· played, too, isn't it?

12· · · A.· ·Yeah.

13· · · Q.· ·What kind of puck were you using?

14· · · A.· ·It was a tennis ball.

15· · · Q.· ·What other equipment were you using?

16· · · A.· ·A hockey stick.

17· · · Q.· ·Describe the hockey sticks.

18· · · A.· ·Probably about three and a half feet or four

19· feet, plastic, hard plastic.· That's about it.

20· · · Q.· ·And it goes down and then kind of takes an angle

21· at the bottom; right?

22· · · A.· ·Yeah.

23· · · Q.· ·Is the whole thing plastic or is it just the

24· bottom piece that's plastic?

25· · · A.· ·The whole thing is plastic.
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·1· · · Q.· ·Is the bottom piece different from the handle

·2· part?

·3· · · A.· ·Yeah, it's a little bit thinner, but it's all

·4· hard plastic.

·5· · · Q.· ·Okay.· The part where you hit the puck, though,

·6· is that part a little more flexible than the handle?

·7· It's made to bend, isn't it, to a certain extent?· Don't

·8· take my word for it.· If you don't remember it that way,

·9· tell me.· I'm trying to find out.

10· · · A.· ·Not that I remember.· I believe it was really

11· hard plastic.

12· · · Q.· ·Okay.· How basically was the game played?

13· · · A.· ·We were split up into teams, and then we had to

14· score the ball into the two goals, the posts.

15· · · Q.· ·You did that by trying to hit the ball with your

16· hockey stick?

17· · · A.· ·Yes.

18· · · Q.· ·And hopefully you got it by the other players

19· and got it into the goal; is that correct?

20· · · A.· ·Yes.

21· · · Q.· ·There's two teams?

22· · · A.· ·Yes.

23· · · Q.· ·Was there more than one game going on at the

24· same time?

25· · · A.· ·No.
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·1· · · Q.· ·How many students were there playing hockey when

·2· you were playing?

·3· · · A.· ·I don't remember.

·4· · · Q.· ·Do you have some idea?· Was it, like, five

·5· players or 20 players or more?

·6· · · A.· ·I think the whole class was split up into half

·7· and half.· It was a big game.

·8· · · Q.· ·And do you remember how many people were in your

·9· class, how many students?

10· · · A.· ·I don't.

11· · · Q.· ·You said there might have been another class

12· present.· Were they also playing?

13· · · A.· ·I think they were playing a different sport like

14· basketball.

15· · · Q.· ·Was that also on the tennis courts?

16· · · A.· ·Not that I remember.· There's the tennis courts

17· and the basketball court on the other side.

18· · · Q.· ·Okay.· On the other side of what?

19· · · A.· ·Next to the tennis courts.

20· · · Q.· ·Is it all open or is there a fence between?

21· · · A.· ·There was a fence in between.

22· · · Q.· ·How tall was the fence?

23· · · A.· ·Probably about that high, (indicating).

24· · · Q.· ·About as high as the ceiling in here?· About ten

25· feet or so?
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·1· · · A.· ·Yeah.

·2· · · Q.· ·Okay.· Was there open access between the tennis

·3· court and the basketball court?· Were there doors that

·4· were open all the time or?

·5· · · A.· ·Yeah, there was a fence, a gate that went

·6· through that you can go from the tennis courts to the

·7· basketball courts.

·8· · · Q.· ·Was that usually kept open or closed while you

·9· were playing?

10· · · A.· ·I don't remember.

11· · · Q.· ·Okay.· Were you provided with any instructions

12· regarding the game before you played?

13· · · A.· ·I don't remember.

14· · · Q.· ·Do you remember if the teacher, for instance,

15· said, okay, we're going to play hockey, here's how it's

16· played?

17· · · A.· ·Not that I remember.

18· · · Q.· ·Okay.· Now, are you saying there was no

19· instruction or you just don't remember if there was?

20· · · A.· ·He might have.· I don't know.

21· · · Q.· ·If he did provide instruction, you don't

22· remember anything he said; is that fair?

23· · · A.· ·Yeah.

24· · · Q.· ·Were you given any handouts about the game?

25· · · A.· ·No.
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·1· · · Q.· ·Were you told the rules of the game?

·2· · · A.· ·I don't believe so.

·3· · · Q.· ·Okay.· How did you figure out that you were

·4· supposed to hit the ball with the stick and go one way or

·5· the other?

·6· · · A.· ·I think he might have went over the basic of the

·7· game to get into the other goal, but --

·8· · · Q.· ·Were you given any sort of quiz like, you know,

·9· name the positions of the players --

10· · · A.· ·No.

11· · · Q.· ·-- and describe what their roles are in the game

12· or anything like that?

13· · · A.· ·No.

14· · · Q.· ·Was safety discussed at all?

15· · · A.· ·I don't think so.

16· · · Q.· ·For instance, specifically did anybody say

17· anything about, you know, don't swing the sticks wildly

18· or don't hit somebody over the head with a stick or

19· anything like that?

20· · · A.· ·There was -- I remember somebody saying no high

21· sticking.

22· · · Q.· ·Do you remember who said that?

23· · · A.· ·I don't.· I just --

24· · · Q.· ·Excuse me.· Go ahead.

25· · · A.· ·I just remember somebody saying.
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·1· · · Q.· ·Did they explain what high sticking meant?

·2· · · A.· ·Swinging.· I think somebody was saying swinging

·3· above the shoulder or something like that.

·4· · · Q.· ·Your recollection was that any part of the

·5· hockey stick, or was it just the end that was not

·6· supposed to be raised?

·7· · · A.· ·I don't remember.

·8· · · Q.· ·And how old were you at that time?

·9· · · A.· ·Eleven.

10· · · Q.· ·Were you aware at age 11, and this is just in

11· general, that if you got hit in the face with a hockey

12· stick you might get hurt?

13· · · A.· ·Yes.

14· · · Q.· ·Did playing hockey cause you any concern about

15· your safety before your injury?

16· · · A.· ·Can you repeat the question?

17· · · Q.· ·Let me state it another way.· Were you worried

18· when you went in to play hockey, field hockey for the

19· first time, were you worried that you might get hit in

20· the face with a stick?

21· · · A.· ·No.· I think everybody was just going in to play

22· the game.

23· · · Q.· ·Okay.· Did you ever express any concern to the

24· teacher about, you know, I'm concerned that I might get

25· hurt?
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·1· · · A.· ·No.

·2· · · Q.· ·Did your mom know beforehand that you were going

·3· to play hockey that week?

·4· · · A.· ·No.

·5· · · Q.· ·Do you know if she knew, I guess I should ask.

·6· · · A.· ·No.

·7· · · Q.· ·Did you ever ask to be excused from playing

·8· hockey?

·9· · · A.· ·No.

10· · · Q.· ·Did you want to play hockey at the time?

11· · · A.· ·Yeah.· I mean I was just doing it because it was

12· a class sport, you know, just to participate.

13· · · Q.· ·Probably looked like fun; right?

14· · · A.· ·Yeah, everybody was willing.

15· · · Q.· ·Did you ever see anyone else get hit by a hockey

16· stick while playing at school?

17· · · A.· ·No.

18· · · Q.· ·I'm going to the incident in which you were

19· injured.· Did you expect to get hit in the face by a

20· hockey stick?

21· · · A.· ·No.

22· · · Q.· ·Is there anything that caused you to believe

23· that it would happen that day?

24· · · A.· ·No.

25· · · Q.· ·I mean was anyone playing wildly and high
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·1· sticking all over the place that you were thinking, hey,

·2· that, you know, might be a problem?

·3· · · A.· ·I heard -- that's how I knew about high

·4· sticking.· I heard somebody saying no high sticking and

·5· the game continued.

·6· · · Q.· ·Okay.· But did you actually see somebody high

·7· sticking before you were hurt?

·8· · · A.· ·I don't remember.

·9· · · Q.· ·Have you ever discussed the incident with the

10· young man that hit you --

11· · · A.· ·No.

12· · · Q.· ·-- Brandon Higgins?· Never ever or just not

13· recently?

14· · · A.· ·Never after that happened.

15· · · Q.· ·What was your relationship with him at the time

16· prior to the incident?

17· · · A.· ·He was just a classmate in my class.

18· · · Q.· ·Did you socialize with him or hang out with him

19· at all?

20· · · A.· ·No, not really.

21· · · Q.· ·I mean, for instance, you guys ever go to a

22· movie together?

23· · · A.· ·No.

24· · · Q.· ·Families get together for a picnic, anything

25· like that?
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·1· · · A.· ·No.

·2· · · Q.· ·Do you have any reason to believe that

·3· Mr. Higgins would want to hurt you for any reason?

·4· · · A.· ·No.

·5· · · Q.· ·At the time just prior to your injury, have you

·6· ever expressed any concern to anyone that you were

·7· concerned he might try to hurt you?

·8· · · A.· ·No.

·9· · · Q.· ·Did you ever ask anyone at school to protect you

10· from Mr. Higgins?

11· · · A.· ·No.

12· · · Q.· ·Had he previously behaved in a P.E. class in a

13· way that caused you any concern?

14· · · A.· ·No.

15· · · Q.· ·For instance, is it your understanding that he

16· was high sticking previously and he's the one that the

17· comment about no high sticking was, that it was directed

18· to him?

19· · · A.· ·Yeah, I believe so.

20· · · Q.· ·But you didn't see him high sticking before;

21· correct?

22· · · A.· ·No.

23· · · Q.· ·Did you ever see anyone else high sticking?

24· · · A.· ·No.

25· · · Q.· ·So you don't really know if he was the one that
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·1· may have high sticked previously; is that fair?

·2· · · A.· ·Yes, everybody was just playing the game.

·3· · · Q.· ·And you never asked anybody for help, you know,

·4· to try to control the students because their play was out

·5· of order in any way?

·6· · · A.· ·No.

·7· · · Q.· ·The incident where you were hurt is it fair to

·8· state that it occurred suddenly?

·9· · · A.· ·Yes.

10· · · Q.· ·Without warning?

11· · · A.· ·Yeah.

12· · · Q.· ·Did you have any reason to anticipate that he

13· was going to raise his stick at that time?

14· · · A.· ·Can you repeat that?

15· · · Q.· ·Did you have any reason to anticipate that he

16· was going to raise his stick?

17· · · A.· ·No.

18· · · Q.· ·Did you have time even to try to avoid getting

19· hit by the stick?

20· · · A.· ·No.

21· · · Q.· ·So it happened real quick?

22· · · A.· ·Yeah, I just saw something.

23· · · Q.· ·So was there nothing at all that you could have

24· done to avoid getting hit by this student on that day?

25· · · A.· ·No.
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·1· · · Q.· ·Did you ever ask the coach for any kind of

·2· safety equipment?

·3· · · A.· ·No.

·4· · · Q.· ·Did you ever suggest to anyone again before the

·5· incident that you'd feel more comfortable if you had a

·6· helmet or something?

·7· · · A.· ·No.

·8· · · Q.· ·Have you ever seen anyone other than

·9· professional hockey players wearing any kind of helmets

10· or masks or anything while playing field hockey?

11· · · A.· ·During the game?

12· · · Q.· ·During this game or during any other school

13· games that you might have seen.

14· · · A.· ·No.

15· · · Q.· ·Was everyone in the class playing hockey that

16· day as far as you know?

17· · · A.· ·Yes.

18· · · Q.· ·You didn't see any of them sitting out for any

19· reason?

20· · · A.· ·I don't remember.· There might have been a

21· couple sitting out.· For what reason I don't know.

22· · · Q.· ·Okay.· Now, do you recall that there were

23· somebody sitting out or you're just guessing that there

24· might have been?· There's a difference between

25· remembering something and just guessing that there might
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·1· have been.· And a guess, we don't need a guess.· If you

·2· vaguely --

·3· · · A.· ·No, I don't remember.

·4· · · Q.· ·If you vaguely remember somebody sitting out the

·5· game, that we can use as information.· But if you don't

·6· remember, you just don't remember.· That's fine.

·7· · · A.· ·I don't remember.

·8· · · Q.· ·Okay.· Do you remember any safety, other safety

·9· rules other than no high sticking that was discussed

10· prior to playing the game?

11· · · A.· ·No.

12· · · Q.· ·Did you ever see any student admonished or

13· corrected for doing something that they weren't supposed

14· to be doing in the game?

15· · · A.· ·No.

16· · · Q.· ·When somebody yelled out no high sticking you

17· remember that; correct?

18· · · A.· ·Yeah.

19· · · Q.· ·Anything else?· I mean, for instance, you know,

20· on TV you see hockey players banging into each other all

21· the time, trying to knock themselves out.· Was there

22· anything like that going on and was there any

23· instructions don't do that or?

24· · · A.· ·Not that I remember.

25· · · Q.· ·Did you ever see anyone else get hurt while
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·1· playing field hockey?

·2· · · A.· ·No.

·3· · · · · ·THE WITNESS:· Is there any way I can use the

·4· rest room?

·5· · · · · ·MR. O'BRIEN:· Absolutely.· It's about three

·6· minutes after 2:00.· We'll take a five-minute break.

·7· · · · · ·(Break was taken.)

·8· · · Q.· ·(By Mr. O'Brien) Back on the record.· Where was

·9· the P.E. teacher, Mr., is it Thompson?

10· · · A.· ·Peterson.

11· · · Q.· ·Peterson.· Where was Mr. Peterson when you were

12· injured?

13· · · A.· ·I don't remember.· Somewhere on the court

14· watching the game.

15· · · Q.· ·Is it your belief that he actually saw you get

16· hit?

17· · · A.· ·I don't know.

18· · · Q.· ·Do you know what the P.E. teacher was doing when

19· you were hit?

20· · · A.· ·I don't know.

21· · · Q.· ·Was the other P.E. teacher that you mentioned

22· who might have been there do you remember seeing that

23· person on the court at the time that you were hit or

24· right in that time frame?

25· · · A.· ·No.
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·1· · · Q.· ·And there was only one game going on; right?

·2· · · A.· ·Hockey game as far as I can remember, yes.

·3· · · Q.· ·Yeah.· As far as you know, was Mr. --

·4· · · A.· ·Peterson.

·5· · · Q.· ·-- Peterson.· I have to write that down.· Was

·6· Mr. Peterson present the entire time that the game was

·7· going on?

·8· · · A.· ·I don't know.

·9· · · Q.· ·Well, did you ever see him leave?

10· · · A.· ·No, I don't think so.

11· · · Q.· ·And you don't remember how many students there

12· were in your P.E. class?

13· · · A.· ·No.

14· · · Q.· ·Have you discussed your case with anyone

15· claiming to be an expert of any sort?

16· · · A.· ·Can you repeat that?

17· · · Q.· ·Have you discussed your case with anyone

18· claiming to be an expert of any sort?

19· · · · · ·MR. KURTH:· Objection.· Form.

20· · · Q.· ·(By Mr. O'Brien) You can answer if you know an

21· answer.

22· · · A.· ·No.

23· · · Q.· ·Specifically have you talked with anyone who has

24· told you that they're an expert on hockey?

25· · · A.· ·No.
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·1· · · Q.· ·Have you talked with anyone who's represented to

·2· you that they're a safety expert of some sort?

·3· · · A.· ·No.

·4· · · Q.· ·Have you talked with anyone who claims to be an

·5· expert on teaching hockey?

·6· · · A.· ·No.

·7· · · Q.· ·Do you know if your attorneys have retained an

·8· expert of any sort to testify on your behalf?

·9· · · A.· ·No.

10· · · Q.· ·No, you don't know or no, they haven't?

11· · · A.· ·I don't know.

12· · · Q.· ·Poor question.· Are you aware of any witnesses

13· to the accident who you expect to testify on your behalf

14· at trial?

15· · · A.· ·I don't know.

16· · · Q.· ·Well, do you know of any witnesses to the

17· accident that have been in contact through your attorney

18· in the last few years?

19· · · A.· ·Witness as far as the people that were actually

20· there?

21· · · Q.· ·Right.

22· · · A.· ·No.

23· · · Q.· ·Are you aware of any tangible evidence including

24· witness statements, photographs, accident reports, etc.

25· that pertain to this accident other than what the school
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·1· district has produced in this case?

·2· · · · · ·MR. KURTH:· Objection.· Form.

·3· · · · · ·THE WITNESS:· Yes.

·4· · · Q.· ·(By Mr. O'Brien) Okay.· What evidence are you

·5· aware of?

·6· · · A.· ·Are you talking about stuff from my doctors

·7· and --

·8· · · Q.· ·No.· Medical -- this is -- I should have

·9· probably said that to begin with.· Excluding medical

10· records, are you aware of any evidence like witness

11· statements, written witness statements, photographs,

12· reenactments, anything at all that might be provided to a

13· jury for consideration at the time of trial other than

14· what has already been exchanged between the attorneys?

15· · · A.· ·No.

16· · · Q.· ·Have you kept any personal records or journals

17· regarding this incident?

18· · · A.· ·Would that be --

19· · · · · ·MR. KURTH:· Just answer his question, whatever

20· he asks you.

21· · · Q.· ·(By Mr. O'Brien) Answer the best you can.

22· · · · · ·MR. KURTH:· He asked if you've kept anything

23· personal, any journal or --

24· · · · · ·THE WITNESS:· I have something that I wrote when

25· after the incident, I think, while I was in the hospital
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·1· but --

·2· · · Q.· ·(By Mr. O'Brien) Okay.· What was the reason that

·3· you wrote that?

·4· · · A.· ·To take note of what had happened as far as I

·5· can remember.

·6· · · Q.· ·Do you still have those notes?

·7· · · A.· ·Yes.

·8· · · Q.· ·Where are they located?

·9· · · A.· ·I think my attorney has them.

10· · · Q.· ·Describe the notes that you made.· For instance,

11· is this in some kind of journal or a spiral notebook?

12· Just plain sheets of paper?· What?

13· · · A.· ·It's on the back of an old menu of the

14· restaurant my mom used to work at.

15· · · Q.· ·Is this a one-sided or two-sided one-page menu

16· or is it a multi-page menu or what?

17· · · A.· ·Just one sided, and the other side is what I

18· wrote when I was --

19· · · Q.· ·What is the restaurant that you wrote these

20· notes on?

21· · · A.· ·Wolfgang Puck Bar and Grill.

22· · · Q.· ·Did they have a restaurant here in 2004?

23· · · A.· ·It was at MGM.

24· · · Q.· ·Huh?

25· · · A.· ·It was the one at MGM.

0221



·1· · · Q.· ·I'm getting older faster than I thought.· How

·2· voluminous are the notes?· Is it just a couple

·3· sentences?· Is it like a whole sheet of paper single

·4· spaced or what's your recollection?

·5· · · A.· ·I mean it's, it was -- it's bad writing, but I

·6· could read it.· Other people can probably read just a

·7· little bit.· It just has, you know, what happened as far

·8· as what I remembered.

·9· · · · · ·MR. O'BRIEN:· Counsel, off the top of your head

10· has that been produced?

11· · · · · ·MR. KURTH:· I don't know.· I don't even think

12· I've seen it, so --

13· · · · · ·MR. O'BRIEN:· All right.· I don't want to try to

14· pin you down.· Maybe it's in here and I --

15· · · · · ·MR. KURTH:· I would have to look and see if it's

16· something we did.· I don't recall it myself.

17· · · · · ·MR. O'BRIEN:· Okay.

18· · · Q.· ·(By Mr. O'Brien) Any other statements or records

19· that you've kept regarding the incident itself?

20· · · A.· ·No.

21· · · Q.· ·Have you given any recorded statements to anyone

22· other than your attorney regarding the accident?· By

23· recorded I mean either in writing, audio recording,

24· video, emails, any kind of report that might be

25· identified and reviewed?
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·1· · · A.· ·Not that I know of.

·2· · · Q.· ·For instance, sometimes an insurance company

·3· before they want to pay a claim they'll ask you to give a

·4· report.· Do you remember giving a report to any insurance

·5· companies?

·6· · · A.· ·No.

·7· · · Q.· ·How about to any other investigators?

·8· · · A.· ·No.

·9· · · Q.· ·Did you ever give a report to the school

10· district about this incident?

11· · · A.· ·Not that I know of.

12· · · Q.· ·Have you made any claims against anyone else for

13· damages arising out of this accident?

14· · · A.· ·No.

15· · · Q.· ·Specifically Mr. Higgins or his family have you

16· made any claims against him?

17· · · A.· ·I don't know, no.

18· · · Q.· ·Okay.· Have you made any recovery from anyone

19· for damages arising out of this incident?

20· · · A.· ·No.

21· · · Q.· ·Have you settled any claims with anyone arising

22· out of this accident whether or not money was exchanged?

23· · · A.· ·No.

24· · · Q.· ·How about your parents?· Do you know whether

25· they made any claims against anyone other than the school
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·1· district for damages resulting from this accident?

·2· · · A.· ·No.

·3· · · Q.· ·No, you don't know or no, they didn't?

·4· · · A.· ·I don't know.

·5· · · Q.· ·Are you the beneficiary of any sort of locked

·6· trust account set up in your name with funds paid to

·7· compensate you for injuries sustained in this accident?

·8· · · A.· ·Can you repeat that?

·9· · · Q.· ·Are you aware of any locked trust accounts that

10· may have been set up where you are to get money resulting

11· from your injuries in this case?

12· · · A.· ·No.

13· · · Q.· ·A lot of times they are set up so that when you

14· turn 18 you automatically get to go to the bank and

15· withdraw the money.· Do you remember anything like that?

16· · · A.· ·No.

17· · · Q.· ·Can you tell what medical expenses you have

18· incurred since you turned 18 years of age that you

19· attribute to the injuries you sustained in this accident?

20· · · A.· ·I don't remember.

21· · · Q.· ·You don't remember?· Have you sought any medical

22· treatment since you turned 18 for injuries that you claim

23· resulted from this accident?

24· · · A.· ·Like have I seen the doctor?

25· · · Q.· ·To treat injuries that you claim resulted from
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·1· this accident.

·2· · · A.· ·Yesterday would be one.

·3· · · Q.· ·Did you go see a doctor yesterday?

·4· · · A.· ·Yes.

·5· · · Q.· ·Who did you go see?

·6· · · A.· ·Dr. Carr.

·7· · · Q.· ·C-a-r-r?

·8· · · A.· ·Yeah.

·9· · · Q.· ·And have you seen Dr. Carr before regarding this

10· incident?

11· · · A.· ·Yes.

12· · · Q.· ·When had you seen him before?

13· · · A.· ·He's the one who treated me in the hospital.

14· · · Q.· ·So he's one of your original treating

15· physicians?

16· · · A.· ·Yes.

17· · · Q.· ·What was the purpose of the visit yesterday?

18· · · A.· ·To check on my eyes.

19· · · Q.· ·And did he do that?

20· · · A.· ·Yes.

21· · · Q.· ·And did he give you -- what did he tell you

22· about your eye?

23· · · A.· ·That I have a membrane growing on my eye and I'm

24· going to need LASIK surgery to clear up the cloudiness.

25· · · Q.· ·Did he tell you why you have a membrane growing
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·1· on your eye?

·2· · · A.· ·From the lens that he had put in previously from

·3· the, it was because of the injury.

·4· · · Q.· ·Between the time you turned 18 and yesterday,

·5· had you seen any doctors for any of the injuries that you

·6· claim happened at the time of this incident?

·7· · · A.· ·I've seen regular ophthalmologists.

·8· · · Q.· ·Okay.· Who have you seen?

·9· · · A.· ·I don't, I don't remember their info.· I forgot

10· the doctors' names.

11· · · Q.· ·I will represent to you that the medical

12· records, medical billing records that we received don't

13· go past 2007.· Do you believe that you sought treatment

14· since 2007 for injuries that you sustained in this

15· accident?

16· · · · · ·MR. KURTH:· Objection.· Asked and answered.

17· · · · · ·THE WITNESS:· I know, like, yesterday.· I mean

18· yesterday.

19· · · Q.· ·(By Mr. O'Brien) Not counting yesterday.

20· · · A.· ·Does the ophthalmologist count?

21· · · Q.· ·Depends.· Did you go see an ophthalmologist for

22· a regular eye visit, or did you go to see an

23· ophthalmologist because of injuries that you sustained in

24· this accident?

25· · · A.· ·Okay.· It was just for a regular eye visit.
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·1· · · Q.· ·Okay.· In the last seven years have you gone to

·2· a doctor other than yesterday and sought treatment for

·3· injuries that you sustained in this accident that you

·4· remembered?

·5· · · A.· ·Not that I remember.

·6· · · · · ·MR. KURTH:· Objection for the record that it

·7· calls for expert opinion and a legal conclusion and

·8· objection as to the form and asked and answered.

·9· · · Q.· ·(By Mr. O'Brien) Okay.· Your attorney has

10· reported, and, again, this may or may not be accurate,

11· but I'm just going to base my question on what we were

12· told, that your medical expenses are in excess of

13· $30,000.· Is it fair to state that all of these bills

14· were incurred between 2004 and 2007 as far as you know?

15· · · A.· ·I believe so.

16· · · Q.· ·Do you have a primary care physician at this

17· time, main doctor you go to for regular visits?

18· · · A.· ·Not right now.

19· · · Q.· ·Who is your -- is Dr. Carr your current

20· ophthalmologist?

21· · · A.· ·Yeah.

22· · · Q.· ·When was the last time he treated you prior to

23· yesterday to the best of your recollection?

24· · · A.· ·Back in 2005, 2006.

25· · · Q.· ·In fact, yesterday did the doctor provide any
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·1· treatment or did he just examine you and give you the

·2· results?

·3· · · A.· ·He examined me and just gave me the results.

·4· · · Q.· ·You allege in your amended complaint that the

·5· district, Clark County School District, failed to

·6· properly supervise its employees.· What facts do you base

·7· that claim on?

·8· · · · · ·MR. KURTH:· Objection.· Calls for a legal

·9· conclusion.

10· · · Q.· ·(By Mr. O'Brien) If you know.

11· · · A.· ·I don't.

12· · · Q.· ·So you don't know which employee may or may not

13· have been properly supervised?

14· · · A.· ·No.

15· · · Q.· ·And you don't, therefore, know who was supposed

16· to be supervising that employee?

17· · · A.· ·Not that I know of.

18· · · Q.· ·Do you have any idea what may have been wrong in

19· the manner in which the District was supervising its

20· employees?

21· · · A.· ·Not that I know of.

22· · · Q.· ·You also allege in your amended complaint that

23· the District failed to properly supervise the students.

24· Do you know what facts that claim is based on?

25· · · A.· ·No, I don't.
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·1· · · Q.· ·Do you believe that there was something wrong

·2· with the supervision that was being provided at the time

·3· of your accident?

·4· · · A.· ·I don't know.

·5· · · Q.· ·Do you have any idea how more or different

·6· supervision might have prevented the other student from

·7· striking you in the face on that day?

·8· · · · · ·MR. KURTH:· Objection.· Form.· Objection.· Calls

·9· for a legal conclusion.

10· · · · · ·THE WITNESS:· I don't know.

11· · · Q.· ·(By Mr. O'Brien) You also allege in the amended

12· complaint that the District owed you a duty to provide

13· you with safety equipment.· Do you know what facts that

14· allegation is based on?

15· · · A.· ·No, I don't.

16· · · Q.· ·Was it your understanding that the District was

17· supposed to provide you with some sort of safety

18· equipment before you could play field hockey?

19· · · A.· ·No.

20· · · Q.· ·Do you know of any legal requirement that the

21· District provide you with safety equipment before you're

22· allowed to play field hockey?

23· · · A.· ·No.

24· · · Q.· ·Have you spoken with any sort of expert who told

25· you that the District was supposed to provide you with
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·1· safety equipment before you could play field hockey?

·2· · · A.· ·No.

·3· · · Q.· ·Did you ever ask for any sort of safety

·4· equipment be provided before you play field hockey?

·5· · · A.· ·No.

·6· · · Q.· ·Do you even know whether or not there was any

·7· safety equipment available in 2004 that might have

·8· prevented your injury?

·9· · · A.· ·Just in general?

10· · · Q.· ·Yeah, do you know of any equipment that might

11· have prevented the injury?

12· · · A.· ·Maybe some helmet or safety goggles.

13· · · Q.· ·Okay.· Have you seen helmet or safety goggles

14· used in field hockey before?

15· · · A.· ·Yes.

16· · · · · ·MR. KURTH:· Objection.· Asked and answered.

17· Argumentative.

18· · · Q.· ·(By Mr. O'Brien) Did you just say yes?

19· · · A.· ·Yeah.

20· · · Q.· ·Okay.· When have you seen helmets and, what did

21· you say, goggles being used in a field hockey game?

22· · · A.· ·You see it all the time now for protection.

23· · · Q.· ·Okay.· Back at the time of the incident, 2004,

24· did you ever see anybody wearing safety equipment like a

25· helmet or goggles while playing field hockey?
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·1· · · A.· ·I never really saw anybody play hockey except on

·2· TV.

·3· · · Q.· ·What type of helmet is it you believe you should

·4· have been provided before being allowed to play field

·5· hockey?

·6· · · A.· ·One that they used to play in any hockey game,

·7· anything covering the head.

·8· · · Q.· ·Okay.· That's pretty vague.· Do you know any

·9· brand names or anything or styles of helmets that you're

10· talking about?

11· · · A.· ·No, I don't.

12· · · Q.· ·Do you know -- well, what sort of configuration

13· are you talking about?· A helmet that, how is it -- what

14· are its features?

15· · · A.· ·Covering the face and around the head.

16· · · Q.· ·Are you talking like the mask that the goalies

17· wear in professional hockey?

18· · · A.· ·Not just goalies.· I mean what the, what the

19· players wear.· You know, something to protect their

20· eyes.

21· · · Q.· ·You're talking about now or back in 2004?

22· · · A.· ·I mean wouldn't they use the same, kind of use

23· the same equipment?

24· · · Q.· ·Don't you know?

25· · · A.· ·What was the question?
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·1· · · Q.· ·Let me start over.· Do you know what kind of

·2· safety equipment you should have been provided back in

·3· 2004 when this incident happened before you were allowed

·4· to play field hockey?

·5· · · · · ·MR. KURTH:· Same objection.· Asked and

·6· answered.· He's already answered those questions, and --

·7· · · Q.· ·(By Mr. O'Brien) You can answer.

·8· · · A.· ·I don't know.

·9· · · Q.· ·Have you made a study, for instance, of the

10· types of safety equipment that might have been available

11· in 2004 for middle school field hockey players?

12· · · A.· ·No.

13· · · Q.· ·Ever read any literature that describes that

14· type of equipment?

15· · · A.· ·No.

16· · · Q.· ·Do you have any idea how much it would cost to

17· provide the type of equipment that you've been

18· describing?

19· · · A.· ·No, I don't.

20· · · Q.· ·Have you spoken with any sort of expert who's

21· informed you that the type of safety equipment that you

22· have described would have prevented the injury that you

23· claim you suffered in this case?

24· · · A.· ·No.

25· · · Q.· ·You also allege, different question now, but you
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·1· also allege in your complaint that the District is liable

·2· for failing to warn you.

·3· · · What facts do you base that allegation on, or do you

·4· even know anything about that allegation?

·5· · · A.· ·I don't know.

·6· · · Q.· ·Again, completely different area.· You allege

·7· that the school called your mom after you were injured

·8· and told her that you did not require immediate medical

·9· attention.

10· · · Do you recall overhearing someone call your mom and

11· telling them that you didn't need immediate medical

12· attention?

13· · · A.· ·Yeah, I actually do.

14· · · Q.· ·Okay.· Who was it that made the call?

15· · · A.· ·I believe it was the nurse assistant.

16· · · Q.· ·Do you remember the nurse's assistant's name?

17· · · A.· ·I don't.

18· · · Q.· ·What exactly do you recall of the conversation?

19· · · A.· ·I just remember that the nurse just told them

20· about my injury, that I got hit, and then she was trying

21· to send me home.

22· · · Q.· ·The nurse was trying to send you home?

23· · · A.· ·Yeah.

24· · · Q.· ·Do you know why you weren't sent home

25· immediately?
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·1· · · A.· ·I have no idea.

·2· · · Q.· ·Did you ever discuss this with your mother?

·3· · · A.· ·Just in general like after the fact.

·4· · · Q.· ·Okay.· Did she ever explain to you why she

·5· didn't want you to come home right away?

·6· · · · · ·MR. KURTH:· Objection.· Calls for hearsay.

·7· · · · · ·THE WITNESS:· What were you asking again?

·8· Sorry.

·9· · · Q.· ·(By Mr. O'Brien) Did your mother ever explain to

10· you why she didn't want you to be brought home right

11· away?

12· · · A.· ·No.

13· · · Q.· ·But you specifically recall hearing the nurse's

14· assistant state to your mom that you didn't require any

15· immediate medical attention; is that correct?

16· · · A.· ·Yeah.

17· · · Q.· ·Why don't you, if you would, please, describe

18· the incident in your own words.· Explain how it happened,

19· what you remember of it.

20· · · A.· ·I remember a tennis ball coming toward me, and I

21· was looking down as the tennis ball came, and within a

22· split second I was struck in my left eye, and then that's

23· what happened.

24· · · Q.· ·In the answers to interrogatories, which -- I

25· don't know have you verified the answers to
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·1· interrogatories that your attorney has provided us?· Mine

·2· doesn't have a verification signed.

·3· · · · · ·MR. KURTH:· He did.

·4· · · · · ·MR. O'BRIEN:· He did verify it?

·5· · · · · ·MR. KURTH:· Yeah.

·6· · · · · ·MR. O'BRIEN:· I can wait for that.· I just want

·7· to make sure that he's seen them before I start asking

·8· questions about it.

·9· · · Q.· ·(By Mr. O'Brien) You mention in answer to

10· interrogatory No. 1, subpart 5, you said I recall that

11· the incident occurred near the end of the class.

12· · · Now, earlier you said that you thought it was at the

13· beginning of the class.· Do you have a firm recollection

14· either way?

15· · · A.· ·I remember -- I do not remember saying that.

16· · · Q.· ·You don't remember saying what?

17· · · A.· ·That it was at the beginning of the class.

18· · · Q.· ·Well, you did.· It's, you'll see it when you see

19· the transcript, and that's what I'm trying to sort out.

20· What do you remember?

21· · · A.· ·I remember that I thought it was at the end of

22· the class because the class ended right after the injury

23· happened.

24· · · Q.· ·And that's why I'm asking these questions

25· because, you know, I want to know what you remember.· I'm
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·1· not trying to set you up; otherwise, I wouldn't have

·2· mentioned it.· I would have just sprung it on you later.

·3· · · So you'd been playing -- how long is the class

·4· approximately?· It's about an hour?

·5· · · A.· ·I honestly don't remember.· Maybe hour, hour and

·6· a half.

·7· · · Q.· ·Okay.· And you'd been playing pretty much

·8· continuously the whole time?

·9· · · A.· ·Not the whole time.· I mean in the beginning of

10· class we ran a lap around the field, did some stretches,

11· and then I don't really know what time we were playing,

12· the time span, but --

13· · · Q.· ·Okay.· Well, had very many goals been scored?

14· · · A.· ·Probably a couple.· I feel like we were playing

15· for a good amount of time and then I don't think many

16· goals were scored, but we were playing.· That's all I --

17· · · Q.· ·Okay.· So you'd been playing for a while?

18· · · A.· ·Yeah, but nobody really scored.· I don't

19· remember.

20· · · Q.· ·Is it fair to say that when you got struck it

21· came out of the blue?

22· · · A.· ·Yeah.

23· · · Q.· ·Okay.· You state in your answers to

24· interrogatories, again page 4, answer to interrogatory

25· No, 1, subsection 7:· I recall Mr. Todd Peterson took
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·1· roll first.· Then we did our normal no stretching

·2· exercises.· We were divided into teams and I recall he

·3· went over a few rules before we started playing a game of

·4· field hockey.

·5· · · Do you remember him going over rules?

·6· · · A.· ·I don't remember the rules.

·7· · · Q.· ·Okay.· Do you remember him going over rules?

·8· Whether you remember the rules or not is a different

·9· question.· Do you remember him going over rules?

10· · · A.· ·No.

11· · · Q.· ·So you're not even sure that he went over rules?

12· · · A.· ·Yeah.

13· · · Q.· ·You also state that you were knocked unconscious

14· for a time; is that correct?

15· · · A.· ·Yes.

16· · · Q.· ·Do you know how long you were unconscious?

17· · · A.· ·I don't.

18· · · Q.· ·Did you report to the nurse's assistant that you

19· had been knocked unconscious?

20· · · A.· ·Yeah.

21· · · Q.· ·Again, in answer to interrogatory No. 1,

22· subsection 10, at page 5, you state:· After I was

23· injured, I saw the CCSD employee nurse assistant who did

24· not ask permission from my mother to have me sent to the

25· emergency room to get checked out, send me to the
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·1· emergency room or a doctor, and did not inform my mother

·2· or grandmother that I needed immediate medical

·3· attention.

·4· · · Now, is that something that you remember

·5· specifically, or is that something that your mom or

·6· grandmother told you later?

·7· · · A.· ·Can you repeat that?

·8· · · Q.· ·Sure.· It says:· After I was injured, I saw the

·9· CCSD employee nurse assistant who did not ask permission

10· from my mother to have me sent to the emergency room to

11· get checked out, send me to the emergency room or a

12· doctor, and did not inform my mother or grandmother that

13· I needed immediate medical attention.

14· · · The reason I'm asking you the question is is that

15· something you recall?· It kind of sounds like reading

16· this that maybe you were told by your mom or grandma

17· later.· So I'm trying to find out do you remember hearing

18· all that?

19· · · A.· ·Yeah, that's what I kind of remember from --

20· that's what I remember from being in the nurse's office.

21· · · Q.· ·Okay.· On page 6, again, interrogatory No. 1,

22· section 14, says:· I was playing hockey according to the

23· rules and tried to move my head and body out of the way.

24· · · What were the rules that you were trying to follow?

25· · · A.· ·I don't remember.
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·1· · · Q.· ·It also says you tried to move your head and

·2· body out of the way.

·3· · · Now, previously I understood you to say you didn't

·4· have time to move your head or body or try to avoid the

·5· incident.

·6· · · A.· ·But it happened so quick that it just happened.

·7· Like I mean you see it coming full on towards you, you

·8· can't really do nothing about it because it's coming so

·9· fast.

10· · · Q.· ·And I thought previously you said you didn't

11· have time to do anything; is that correct?· You didn't

12· have time to try to avoid it?

13· · · A.· ·Yeah.

14· · · Q.· ·Okay.· And you also state, again, interrogatory

15· No. 1, line 17:· You don't believe Brandon Higgins

16· intended to injure you; is that correct?

17· · · A.· ·No.

18· · · Q.· ·As far as you know, there wasn't any animosity,

19· hard feelings between you or him at all?

20· · · A.· ·No, not that I recall.

21· · · Q.· ·You identify a list of witnesses.· You mention

22· just generically other student witnesses in my physical

23· education class.

24· · · Now, if I understood you correctly, you haven't

25· talked to other kids in your class about this; is that
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·1· correct?

·2· · · A.· ·No.

·3· · · Q.· ·You state again in, and this is subsection 26

·4· and 27, that you were in the nurse's office for

·5· approximately 30 to 45 minutes and your grandmother came

·6· to pick you up around 11:00 a.m.· Is that what you

·7· remember?

·8· · · A.· ·Yeah.

·9· · · Q.· ·Okay.· Does that refresh your recollection as to

10· whether this occurred in the morning or in the afternoon?

11· · · A.· ·It was the morning.

12· · · Q.· ·It was in the morning?

13· · · A.· ·Yes.

14· · · Q.· ·And do you know why your mom didn't come to pick

15· you up?

16· · · A.· ·She was on the way to work I believe.

17· · · Q.· ·And subsection 28 of interrogatory No. 1 you

18· state:· I went straight home when I was picked up from

19· school by my grandmother.· I had to lay on my back

20· because I felt nauseated while standing and would throw

21· up.· My mother gave me Tylenol, and I laid down and

22· rested for most of the time until I was brought to the

23· hospital.

24· · · Did your mother come back home right away or was

25· this later in the day she came home and gave you
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·1· Tylenol?· What's your recollection?

·2· · · A.· ·I don't remember.· I think it was later in the

·3· day.

·4· · · Q.· ·Is it your recollection that she went to work

·5· and did a normal workday and then came home?

·6· · · A.· ·Yeah, I believe so.

·7· · · Q.· ·Are you aware of any anyone who investigated

·8· this incident on your behalf?

·9· · · A.· ·No, not that I know of.

10· · · Q.· ·Forgive me for going through these.· We just got

11· them yesterday or the day before, so I want to make sure

12· I covered everything.

13· · · In the answer to interrogatory No. 4 you list

14· various insurance companies that claims were made for for

15· medical expenses.· Do you recall having to give a

16· statement to any of those companies as to how you were

17· injured?

18· · · A.· ·No, I don't.

19· · · Q.· ·I asked you also in interrogatory No. 5 about

20· any prior or subsequent injuries, accidents or injuries

21· you may have suffered, and your answer is that you --

22· commencing five years prior to the incident from May

23· 12th, 2004, to the present you can't recall where you

24· claimed to have suffered any injuries of any kind,

25· nature, or duration to the upper torso including neck,
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·1· head, and eye.

·2· · · You haven't had any injuries at all, you know, from,

·3· say, the shoulders up?

·4· · · A.· ·Before?

·5· · · Q.· ·Within five years before this incident through

·6· the present.

·7· · · A.· ·No.

·8· · · Q.· ·Okay.· For instance, you haven't bumped the eye

·9· or something and sustained an exacerbation of the injury

10· or anything like that?

11· · · A.· ·No.

12· · · · · ·MR. KURTH:· You're talking about the

13· interrogatory prior to the May 2004 incident; right?

14· · · · · ·MR. O'BRIEN:· Right.· Five years to the present,

15· yeah.· Interrogatory No. 5.· His answer is that --

16· · · · · ·MR. KURTH:· He didn't recall.

17· · · · · ·MR. O'BRIEN:· To my knowledge I'm unaware and do

18· not recall being involved in any accidents or injuries

19· between the time period commencing five years prior to

20· the incident to the present or claimed to have suffered

21· any injuries of any kind, nature, or duration to my upper

22· torso -- I apologize to the court reporter; I just

23· realized I was going pretty fast -- including my neck,

24· head, and/or eye.

25· · · Q.· ·(By Mr. O'Brien) Other than speaking with
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·1· Dr. Carr yesterday, have you spoken with any other doctor

·2· or health care provider who you would anticipate may

·3· testify on your behalf at the time of this incident?

·4· · · A.· ·Does that mean other doctors or?

·5· · · Q.· ·Any other doctors that you've talked to with

·6· respect to testifying on your behalf.· Not just they told

·7· you things that might help you, but you expect that

·8· they're going to be called as a witness.

·9· · · A.· ·Not that I know of.

10· · · Q.· ·Pretty much left that up to your attorney; is

11· that fair?

12· · · A.· ·Yeah.

13· · · Q.· ·Okay.· So but you do remember speaking with

14· Dr. Carr, but right now you can't think of anybody else

15· that you specifically talked to about testifying at

16· trial?

17· · · A.· ·Yeah.

18· · · Q.· ·Are you claiming that your injury was made worse

19· because you were not sent to the hospital immediately

20· after the accident?

21· · · A.· ·Can you repeat that again?· Sorry.

22· · · · · ·MR. O'BRIEN:· I'll have it read back, please.

23· · · · · ·(Question was read back.)

24· · · · · ·THE WITNESS:· Yeah.

25· · · Q.· ·(By Mr. O'Brien) Has any doctor told you that
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·1· had you gone to the hospital immediately after the

·2· accident that your injury would have resolved

·3· differently?

·4· · · A.· ·I feel like somebody has.· I don't know.

·5· · · Q.· ·Okay.· Are you aware of any doctor who you

·6· expect to testify that any delay in getting you to the

·7· hospital either caused you additional injury or made your

·8· injury worse?

·9· · · A.· ·I don't know.

10· · · Q.· ·Okay.· Did Dr. Carr say anything like that when

11· you met with him yesterday?

12· · · A.· ·That?

13· · · Q.· ·That the delay in getting you to the hospital --

14· that any delay in getting you to the hospital may have

15· contributed to your injury.

16· · · A.· ·No.

17· · · Q.· ·Have you talked with anyone who said that what

18· the nurse or the nurse's assistant did for you while you

19· were in the health office caused you any injury?

20· · · A.· ·Can you repeat that again?

21· · · Q.· ·Have you spoken with anyone who has indicated to

22· you that the nursing services provided by the FASA when

23· you were in the school health office caused you any

24· additional injury?

25· · · A.· ·No.
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·1· · · Q.· ·Do you remember what the assistant nurse did,

·2· the FASA?

·3· · · A.· ·I don't.

·4· · · Q.· ·Do you remember if she put ice on your forehead

·5· or anything?

·6· · · A.· ·Yeah, I remember icing my eye down.

·7· · · Q.· ·Is it your contention that that shouldn't have

·8· happened?

·9· · · A.· ·No.

10· · · Q.· ·Okay.· Has anybody told you that had you gone to

11· the hospital immediately you would have not have suffered

12· the same extent of injuries that you suffered?

13· · · A.· ·No.

14· · · Q.· ·In interrogatory No. 9 I asked you to describe

15· in detail all injuries, harms, and other losses which you

16· contend were suffered or incurred solely as a direct

17· result of the alleged negligence of the District.

18· · · And you objected to that as being argumentative,

19· speculative, calls for a legal conclusion, calls for an

20· expert's conclusion, irrelevant, unfairly prejudicial,

21· and does not lead to the discovery of admissible

22· evidence.· Then you went on to say that basically there's

23· information in the medical records that talk about that.

24· · · What I'm asking is what your recollection is.· What

25· are you claiming that you feel, whether or not it's
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·1· supported by any other evidence, what injuries or other

·2· harms did you suffer as a result of being hit in the face

·3· by the hockey stick?

·4· · · A.· ·Well, I don't know exactly what you're asking

·5· me.

·6· · · Q.· ·Okay.· You're claiming that you were injured as

·7· a result of being hit in the face by a hockey stick.· In

·8· what way were you injured?· Not talking about what the

·9· doctors say or what anybody else said.· I want to know

10· what do you remember the injury as being both at the time

11· and then over time how has it progressed.

12· · · A.· ·I got my -- it altered my vision up until now,

13· and it was really bad.

14· · · Q.· ·Okay.· Let's just go back to the incident

15· itself.· You said you were knocked unconscious.· Before

16· you were knocked unconscious, do you remember feeling

17· anything?

18· · · A.· ·After I got hit, like, my face went in shock and

19· I was just like numb.

20· · · Q.· ·That's before you went unconscious or did you

21· notice that after you woke up?

22· · · A.· ·It was after.

23· · · Q.· ·Okay.· I'm going to take this in baby steps, so

24· bear with me.

25· · · Before you were knocked unconscious, do you remember
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·1· feeling anything, you saw this thing coming for you, you

·2· knew it was going to hit you, but do you remember it

·3· actually hitting you?

·4· · · A.· ·Yeah, I do.· I remember feeling it.

·5· · · Q.· ·And did it hurt?

·6· · · A.· ·Yeah, it did.

·7· · · Q.· ·At the time before again you were knocked

·8· unconscious, what do you remember feeling?

·9· · · A.· ·I felt, I felt the -- how can I explain it.· The

10· blunt part of the stick just hitting my eye and then my

11· vision instantly went -- I blacked out for a second, and

12· then right after I blacked out and then I came back and

13· my vision was very blurry from the impact.

14· · · Q.· ·Okay.· You mentioned you were hit with the flat

15· of the stick.· Is that that part at the bottom --

16· · · A.· ·Yes.

17· · · Q.· ·-- that you're supposed to be hitting the puck

18· with?

19· · · A.· ·Yeah.

20· · · Q.· ·And do you remember if you were hit closer to

21· the handle or closer to the end or do you even know?

22· · · A.· ·The end.· It was a full on swing.

23· · · Q.· ·Okay.

24· · · A.· ·Like he was going to hit, like, the ball was my

25· eye.
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·1· · · Q.· ·And you said it hit the flat, you remember it

·2· hit, the flat part of the thing hit you.· I want to make

·3· sure it wasn't the edge as far as you know that hit you?

·4· · · A.· ·It was the flat.

·5· · · Q.· ·Okay.· And what part of your face was hit?

·6· · · A.· ·My whole left side from -- pretty much around my

·7· eye, my left eye.

·8· · · Q.· ·And you're gesturing a couple inches above your

·9· eye, a few inches below your eye.· Did it hit your nose,

10· for instance?· Do you remember?

11· · · A.· ·I don't remember.

12· · · Q.· ·Okay.· And did it hit your ear?

13· · · A.· ·No.

14· · · Q.· ·Okay.· So just in that general area around your

15· eye a few inches few inches below, inch or two on either

16· side?

17· · · A.· ·Yeah.

18· · · Q.· ·Okay.· And then you blacked out?

19· · · A.· ·Uh-huh.

20· · · Q.· ·When you came to, your vision was affected.

21· What were you feeling, though?

22· · · A.· ·I felt my face being swollen and numb.

23· · · Q.· ·Okay.· Did it hurt?

24· · · A.· ·It didn't -- I know it hurt, but it didn't hurt

25· because I think my face was, like, in shock.· Like I felt
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·1· like crying but I couldn't.

·2· · · Q.· ·Okay.· How long did that last?

·3· · · A.· ·It was numb probably for the rest of the day,

·4· and it probably didn't hurt until the next day.

·5· · · Q.· ·I'm going to go a little slower.· Did it hurt up

·6· until you got to the nurse's office?

·7· · · A.· ·Yes.

·8· · · Q.· ·Was it numb the entire time you were there?

·9· · · A.· ·Yeah.

10· · · Q.· ·Then you went home.· Do you recall how long you

11· were at home before you were taken to the hospital?

12· · · A.· ·Two days.

13· · · Q.· ·You stayed at home for two days before you went

14· to the hospital?

15· · · A.· ·Yeah.· Because the nurse had told my mom that I

16· was fine.· And I'm sure my mom took it as, okay, then

17· take him home.

18· · · Q.· ·Okay.· You're speculating as to what your mom

19· may have thought; is that fair?

20· · · A.· ·Yeah.

21· · · Q.· ·During the two days you were at home, it didn't

22· hurt, it was just numb and swollen?

23· · · A.· ·Yeah, it was numb, but I had headaches.

24· · · Q.· ·Okay.· When did the headaches start?

25· · · A.· ·A little after I got hit going to the nurse's
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·1· office.

·2· · · Q.· ·Okay.· Did you tell the nurse that your head was

·3· hurting?

·4· · · A.· ·Yeah.

·5· · · Q.· ·Describe how bad the headaches were.

·6· · · A.· ·I just felt like my balance was off and like

·7· sharp pain in my head.

·8· · · Q.· ·You're gesturing top of head on the left?

·9· · · A.· ·On top.

10· · · Q.· ·On top in the center or on one side?

11· · · A.· ·I just remember sharp pain on the top of my

12· head.

13· · · Q.· ·Okay.· Had you ever felt that kind of pain

14· before?

15· · · A.· ·No.

16· · · Q.· ·You know, on a scale of one to ten with ten

17· being the worse pain you can imagine, you know, how would

18· you rate that with one being, you know, it happened but

19· just barely?

20· · · A.· ·Maybe like an eight and a half.

21· · · Q.· ·That's pretty severe.

22· · · A.· ·Yeah.

23· · · Q.· ·Okay.· When you got home did you take anything

24· for the headache?

25· · · A.· ·Tylenol, I think.
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·1· · · Q.· ·Other than your face being numb and your head

·2· hurting during those two days, do you remember any other

·3· pains or ailments or problems?· You had mentioned feeling

·4· a little unsteady on your feet, and those are my words

·5· not yours, but why don't you tell me all the things that

·6· you experienced during that time period.

·7· · · A.· ·After I got struck, my balance was like

·8· instantly off.· It felt like I was seasick or something

·9· like, you know, like when you're on ship.· I had

10· headaches.· I was nauseated up until I went to the

11· doctor.

12· · · Q.· ·That was at UMC?

13· · · A.· ·Yeah.

14· · · Q.· ·That was two days later?

15· · · A.· ·Yeah.

16· · · Q.· ·Okay.· But otherwise, during that time period

17· there's nothing else you can remember in terms of

18· symptoms, pains, or other things?· I mean, for instance,

19· did it make you have to wet yourself?

20· · · A.· ·No.

21· · · Q.· ·Or defecate in your pants or anything like that?

22· · · A.· ·No.

23· · · Q.· ·Did it make you -- you mentioned being

24· nauseated.· Did you throw up at all?

25· · · A.· ·I think I did from my balance being off.
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·1· · · Q.· ·Okay.· That's within the first two days before

·2· you go to see the doctor at the hospital?

·3· · · A.· ·Yeah.

·4· · · Q.· ·Was your mom aware of all this?

·5· · · A.· ·Yes.

·6· · · Q.· ·And did she observe this or did you just tell

·7· her this?

·8· · · A.· ·I told her.· I think my grandma was watching me

·9· at the time.

10· · · Q.· ·Okay.· So your grandma would have seen this?

11· · · A.· ·Yes.

12· · · Q.· ·Or known about it?

13· · · A.· ·Yes.

14· · · Q.· ·Do you know why they didn't take you to the

15· hospital sooner other than your speculation that because

16· they thought the nurse said you didn't need to?

17· · · A.· ·Yeah.· It was --

18· · · Q.· ·If you don't know, that's fine.· You may not

19· know why they didn't.

20· · · A.· ·Yeah.

21· · · Q.· ·So yeah, you don't know?

22· · · A.· ·I don't know.

23· · · Q.· ·Okay.· Did your face ever start hurting?

24· · · A.· ·Yeah, it did after a couple days.

25· · · Q.· ·Was that before or after you went to UMC?
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·1· · · A.· ·Like after.

·2· · · Q.· ·Okay.· And describe that pain.

·3· · · A.· ·I just felt like the throb on the whole left of

·4· my face including my eye with a headache on top of my

·5· head.

·6· · · Q.· ·And using the same pain scale, how would you

·7· rate the throbbing around your eye?

·8· · · A.· ·Like eight and a half.

·9· · · Q.· ·Okay.· Pretty severe?

10· · · A.· ·Yeah.

11· · · Q.· ·Is that fair?

12· · · A.· ·Yeah.

13· · · Q.· ·And how long did that pain last to the best of

14· your recollection?

15· · · A.· ·That pain lasted a long time after it happened

16· even while I was in the hospital.

17· · · Q.· ·You went to UMC and they put you in the

18· hospital; is that correct?· Or did they?· Did they admit

19· you?

20· · · A.· ·Yeah, they admitted me as soon as I got there,

21· and that's when Dr. Carr came to look at me.

22· · · Q.· ·How long were you in the hospital before you

23· were released?

24· · · A.· ·I don't remember.· Probably like, I want to say,

25· like two and a half weeks.
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·1· · · Q.· ·Really?· That long?

·2· · · A.· ·Yeah.

·3· · · Q.· ·During that two and a half weeks did the pain in

·4· your face lessen, worsen, stay the same?

·5· · · A.· ·My vision got worse.· Yeah, the pain just stood

·6· there for a long time.

·7· · · Q.· ·Were you given pain medications while you were

·8· in the hospital?

·9· · · A.· ·Yes, a lot.

10· · · Q.· ·Did they help?

11· · · A.· ·Yes.

12· · · Q.· ·What happened after you got out of the hospital?

13· · · A.· ·I was on, I had to rest at home for a long

14· time.· A lot of drinking Gatorade and just resting

15· because that's what I was told to do.

16· · · Q.· ·What I'm trying to get an understanding is of to

17· what extent you were in pain after this accident, how

18· severe it was, how long it lasted.· As part of your claim

19· in order for me to evaluate it, if we decide we want to

20· compensate you for that, and I'm not saying that we do,

21· but if we did, we need to have an understanding of how

22· bad this was, and only you can describe that.

23· · · A.· ·I mean it was, it was bad.· I mean I had three

24· surgeries in my left eye.· I feel like I still have

25· headaches from when that first occurred.· But I've had
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·1· multiple CAT scans and stuff to find what it was.· And at

·2· first they thought it was the retinal detachment.· They

·3· thought my retina was detached.· That's why I went to see

·4· the retina specialist, Roy Loo, and then that's pretty

·5· much -- I don't know how to explain it more, but it

·6· was --

·7· · · Q.· ·Okay.· For how long was your pain at the level

·8· of, say, eight and a half?· Was it still at eight and a

·9· half when you got out of the hospital?

10· · · A.· ·I mean it always varied because it would depend

11· on my eye.· Like I was really, like, light sensitive, and

12· more light would just get give me like the biggest

13· headache.· And I was always in a dark room just resting

14· the whole time because the light wasn't good for my eye

15· at the time.

16· · · Q.· ·Okay.· So by the time you got out of the

17· hospital you would still have episodes where it was up to

18· an eight and a half?

19· · · A.· ·Yeah.· It might have got worse, too, at that

20· point.· There's times where it was just, I kept on

21· wanting to go to the hospital, you know, because I was,

22· like, I didn't know what it was.· You know, I never felt

23· anything like that.· I was young too.

24· · · Q.· ·Okay.· Approximately how long after your injury

25· did you have your first surgery?
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·1· · · A.· ·I want to say sometime within the month.· My, my

·2· eye was bleeding internally.· It was red where you

·3· couldn't even see my pupil, so they had to cut it open

·4· and drain the blood out.· I want to say it was within the

·5· same week I got admitted to the hospital.· That's why I

·6· stayed in the hospital.

·7· · · Q.· ·So your first surgery was while you were still

·8· in the hospital?

·9· · · A.· ·Yeah.

10· · · Q.· ·How about the second surgery?· Was that while

11· you were still in the hospital?

12· · · A.· ·I think I went to the hospital for to stay there

13· a couple days so they could do it and then I went back

14· home.

15· · · Q.· ·And do you recall about how long that was after

16· the first surgery?· And I'm just looking for generality.

17· I'm not going to go through the record to try to prove

18· you're off a week or two.· Was it a couple weeks, a

19· month, or?

20· · · A.· ·Just probably a couple months because I had to

21· let it heal before doing the next thing I had to do.

22· · · Q.· ·Then you said you had a third surgery?

23· · · A.· ·Yeah.

24· · · Q.· ·When was that in relationship to the second

25· surgery?
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·1· · · A.· ·I don't remember.· I want to say -- I honestly

·2· don't remember.· Probably -- it could have been a year

·3· after.

·4· · · Q.· ·Okay.· More than just a couple weeks?

·5· · · A.· ·Yeah.

·6· · · Q.· ·During that entire time did your symptoms get

·7· better at all?

·8· · · A.· ·It honestly took probably a couple years before

·9· it got better.· My vision was gone for a while.· Like I

10· had trouble in school because I couldn't focus.· I had to

11· wear a patch.· And the years that I had the surgeries, my

12· eye would be dilated for half the time so my vision was

13· just off and, you know.

14· · · Q.· ·Yeah.· In terms of the pain, though, during that

15· entire time, were you still having pain up to eight and a

16· half, or was it getting slowly better or didn't change?

17· · · A.· ·I want to say like this, maybe the year and half

18· after, two years it started, the headaches started going

19· down a little bit after my vision started clearing up.

20· · · Q.· ·Okay.· So the headaches lasted at least a year

21· and a half or two years?

22· · · A.· ·Yeah.

23· · · Q.· ·How about the pain in the face?

24· · · A.· ·I also have this, like, throb in my head, like,

25· behind my eye.
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·1· · · Q.· ·Okay.· Do you still have that today?

·2· · · A.· ·I have the headaches still, the really sharp

·3· headaches.· It comes and goes.· And my balance is still

·4· kind of off right now.

·5· · · Q.· ·How about the throb on the face that you were

·6· talking about?· How long did that last?

·7· · · A.· ·Probably like two and a half years.

·8· · · Q.· ·Okay.· Did the eye itself hurt?· Was it just the

·9· area and the eye that was hurting?

10· · · A.· ·Not -- my eye hurt.· It was, the throbbing

11· behind it, there was also, it was my eye that was

12· throbbing too.

13· · · Q.· ·Again, say two years after the injury, what

14· would be the worse pain level that you would experience

15· from the eye?

16· · · A.· ·It would be like seven, seven and a half, but it

17· was consistent.· I would always have some kind of, like,

18· head pain or something that had to do with my eye.

19· · · Q.· ·What did your doctors do about it?· I mean if

20· you're two years after the fact, what were they doing to

21· try to alleviate the pain?

22· · · A.· ·I went to -- I had a lot of CAT scans to see

23· what it was, but they couldn't think of anything but it

24· being having to do with my eye, but that's as far as I

25· know.
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·1· · · Q.· ·Did they prescribe any sort of treatment for it?

·2· · · A.· ·I mean I was taking a lot of meds and eyedrops

·3· after my surgeries and stuff.· I was prescribed, like,

·4· you know, eight, nine meds.· Like eyedrops I would have

·5· to take like every hour, every couple hours.· And that

·6· went on for, like, two years where I had to every day,

·7· every hour use eyedrops.

·8· · · Q.· ·Okay.· At some point in time did you basically

·9· return to normal except for the headaches?

10· · · A.· ·I mean if you count right now being normal, I

11· feel like I'm all right right now, but --

12· · · Q.· ·How long have you felt like you feel now?

13· · · A.· ·That injury it lasted me all through, I want to

14· say, I want to say up until three years after the injury.

15· · · Q.· ·Okay.

16· · · A.· ·It affected me in school.

17· · · Q.· ·After that you were pretty much at the same

18· state you are now?· You're still having headaches but

19· otherwise --

20· · · A.· ·Yeah.

21· · · Q.· ·-- however you are now?

22· · · A.· ·Yeah.

23· · · Q.· ·Okay.· Do you claim that the P.E. teacher did

24· anything to cause your injury?

25· · · A.· ·No.
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·1· · · Q.· ·Do you think he did something wrong?

·2· · · A.· ·No, not that I know of.

·3· · · Q.· ·And he was there watching the whole time; is

·4· that correct?· As far as you know?

·5· · · A.· ·As far as I know, yeah, he probably was at the

·6· side somewhere.

·7· · · Q.· ·Do you remember ever seeing another adult

·8· present during the game?

·9· · · A.· ·If it was, it was probably the other P.E. class

10· going on on the other side.

11· · · Q.· ·I'm asking specifically do you remember seeing

12· another adult present while you were playing?

13· · · A.· ·No.

14· · · · · ·MR. O'BRIEN:· Okay.· That's all I have.

15· · · · · ·MR. KURTH:· I don't have any questions.

16· · · · · ·MR. O'BRIEN:· We're done.· Do you want to review

17· and sign, or do you want to just leave it the way it is?

18· · · · · ·MR. KURTH:· He should probably review it.

19· · · · · ·MR. O'BRIEN:· Okay.· I assume you'll make

20· arrangements with him.· I want an original and a mini and

21· anything that's free.

22· · · · · ·THE REPORTER:· Mr. Kurth, do you need a copy?

23· · · · · ·MR. KURTH:· Mr. O'Brien is buying me one, too, I

24· think?

25· · · · · ·THE REPORTER:· Is that right?
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·1· ·MR. O'BRIEN:· No.

·2· ·MR. KURTH:· I'll let you know.

·3· ·(The deposition concluded at 3:29 p.m.)
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·1· · · · · · · · · ·REPORTER'S CERTIFICATE

·2· STATE OF NEVADA )
· · · · · · · · · · ) ss.
·3· COUNTY OF CLARK )

·4· · · I, CHRISTINE M. JACOBS, a certified shorthand

·5· reporter for the state of Nevada, do hereby certify:

·6· · · That I reported the deposition of the witness,

·7· MAKANI KAI PAYO, commencing on January 22, 2015,

·8· commencing at the hour of 1:22 p.m.

·9· · · That prior to being examined, the witness was by me

10· duly sworn to testify to the truth, the whole truth, and

11· nothing but the truth;

12· · · That I thereafter transcribed my said shorthand

13· notes into typewriting and that the typewritten

14· transcription of said deposition is a complete, true and

15· accurate transcription of my said shorthand notes taken

16· down at said time.· That review of the transcript was

17· requested.

18· · · I further certify that I am not a relative or

19· employee of an attorney or counsel involved in said

20· action.

21· · · IN WITNESS WHEREOF, I have hereunto set my hand

22· in my office in the County of Clark, State of Nevada,

23· this 2nd day of February 2015.
· · · · · · · · · · · · · · · · ·____________________________
24· · · · · · · · · · · · · · · ·CHRISTINE M. JACOBS, CCR 455
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·1· · · · · · · · · DEPOSITION ERRATA SHEET

·2

·3· Assignment No.· 266114

·4· Case Caption:· MAKANI KAI PAYO v. CCSD

·5

·6

·7

·8· · · · · · DECLARATION UNDER PENALTY OF PERJURY

·9

10· · · · · ·I declare under penalty of perjury that I have

11· read the entire transcript of my deposition taken in the

12· captioned matter or the same has been read to me, and the

13· same is true and accurate, save and except for changes

14· and/or corrections, if any, as indicated by me on the

15· DEPOSITION ERRATA SHEET hereof, with the understanding

16· that I offer these changes as if still under oath.

17· · · · · ·Signed on the_____day of_____________, 2015.

18· · · · · · · · · _______________________

19· · · · · · · · · · · MAKANI KAI PAYO
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·1· · · · · · · · · DEPOSITION ERRATA SHEET

·2· Page No._____Line No._____Change to:_____________________

·3· _________________________________________________________

·4· Reason for change:_______________________________________

·5· Page No._____Line No._____Change to:_____________________

·6· _________________________________________________________

·7· Reason for change:_______________________________________

·8· Page No._____Line No._____Change to:_____________________

·9· _________________________________________________________

10· Reason for change:_______________________________________

11· Page No._____Line No._____Change to:_____________________

12· _________________________________________________________

13· Reason for change:_______________________________________

14· Page No._____Line No._____Change to:_____________________

15· _________________________________________________________

16· Reason for change:_______________________________________

17· Page No._____Line No._____Change to:_____________________

18· _________________________________________________________

19· Reason for change:_______________________________________

20· Page No._____Line No._____Change to:_____________________

21· _________________________________________________________

22· Reason for change:_______________________________________

23

24· SIGNATURE:______________________________DATE:____________

25· · · · · · · · ·MAKANI KAI PAYO
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·1· · · · · · · · · DEPOSITION ERRATA SHEET

·2· Page No._____Line No._____Change to:_____________________

·3· _________________________________________________________

·4· Reason for change:_______________________________________

·5· Page No._____Line No._____Change to:_____________________

·6· _________________________________________________________

·7· Reason for change:_______________________________________

·8

·9· Page No._____Line No._____Change to:_____________________

10· _________________________________________________________

11· Reason for change:_______________________________________

12· Page No._____Line No._____Change to:_____________________

13· _________________________________________________________

14· Reason for change:_______________________________________

15· Page No._____Line No._____Change to:_____________________

16· _________________________________________________________

17· Reason for change:_______________________________________

18· Page No._____Line No._____Change to:_____________________

19· _________________________________________________________

20· Reason for change:_______________________________________

21· Page No._____Line No._____Change to:_____________________

22· _________________________________________________________
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24· SIGNATURE:______________________________DATE:____________

25· · · · · · · · ·MAKANI KAI PAYO
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