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  1                         DISTRICT COURT

  2                      CLARK COUNTY, NEVADA

  3

  4   MAKANI KAI PAYO,                 )
                                   )

  5          Plaintiff,                )
                                   )

  6     vs.                            ) Case No.
                                   ) A-12-668833-C

  7   CLARK COUNTY SCHOOL DISTRICT;    )
  DOE CLARK COUNTY SCHOOL DISTRICT )

  8   EMPLOYEES I-V; DOES I-V and ROE  )
  COMPANIES I-V, inclusive,        )

  9                                    )
         Defendants.               )

 10                                    )

 11

 12

 13

 14

 15                  DEPOSITION OF EILEEN WHEELAN

 16

 17

 18
           Taken at the Offices of Kurth Law Office

 19                    3420 North Buffalo Drive
                      Las Vegas, Nevada

 20
                 On Thursday, April 16, 2015

 21                         At 10:40 a.m.

 22

 23

 24
          Reported by:  Jane V. Efaw, CCR #601, RPR

 25
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  1   Appearances:

  2   For the Plaintiff:

  3          ROBERT O. KURTH, JR., ESQ.
         Kurth Law Office

  4          3420 North Buffalo Drive
         Las Vegas, Nevada 89129

  5          (702) 438-5810

  6   For the Defendant:

  7          DANIEL L. O'BRIEN, ESQ.
         Clark County School District

  8          Office of the General Counsel
         5100 West Sahara Avenue

  9          Las Vegas, Nevada 89146
         (702) 799-5373

 10

 11
                       * * * * * * * *

 12

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25
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  1                           I N D E X

  2

  3   WITNESS                                        PAGE

  4   EILEEN WHEELAN

  5   Examination by Mr. Kurth                         4

  6

  7
                       E X H I B I T S

  8
  NUMBER                DESCRIPTION              PAGE

  9
  Exhibit 1   12/15/04 Letter from Robert Kurth   16

 10               to Clark County School District
              Legal Department

 11
  Exhibit 2   Clark County School District        20

 12               Student Injury Accident Report

 13   Exhibit 3   All Notes; Payo, Makani             35

 14   Exhibit 4   12/29/05 Letter from Robert Kurth   42
              to Eileen Wheelan

 15
  Exhibit 5   Woodbury Middle School Fax Cover    43

 16               Sheet; Clark County School District
              Health Office Log

 17
  Exhibit 6   Floor Hockey Rules                  46

 18               (Revised 8/24/04)

 19   Exhibit 7   Fax Cover Sheet; Woodbury's         48
              Hockey Unit

 20
  Exhibit 8   Clark County School District's      56

 21               Responses to Plaintiff's First
              Set of Interrogatories

 22

 23

 24

 25
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  1   Thereupon --

  2                         EILEEN WHEELAN

  3   was called as a witness by the Plaintiff, and having

  4   been first duly sworn, testified as follows:

  5

  6                          EXAMINATION

  7   BY MR. KURTH:

  8       Q.   Good morning.

  9       A.   Good morning.

 10       Q.   My name's Robert Kurth.  I'm the attorney

 11   representing the plaintiff, Makani Payo, in this

 12   matter.  And we're here for your deposition.  You're

 13   designated as the person most knowledgeable and as

 14   far as handling this claim that was made against the

 15   School District.  Could you state your name for the

 16   record?

 17       A.   My name is Eileen Wheelan.

 18       Q.   And your attorney is here with you today for

 19   the School District, Mr. O'Brien?

 20       A.   Yes.

 21       Q.   Are you still employed by the Clark County

 22   School District?

 23       A.   Yes.

 24       Q.   Have you had your deposition taken before?

 25       A.   Yes.
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  1       Q.   How many times approximately have you had

  2   your deposition taken?

  3       A.   Approximately three times.

  4       Q.   Is that in your capacity as an employee for

  5   the Clark County School District?

  6       A.   At least one time in my personal life as

  7   well.

  8       Q.   Did any of those cases involve injury cases?

  9       A.   I really don't remember which cases they

 10   were for.

 11       Q.   Now, are you under the influence of any

 12   drugs or alcohol or something else that would cause

 13   you to not be able to submit to your deposition

 14   today?

 15       A.   No.

 16       Q.   Do you understand that the oath you took is

 17   the same oath you would take in a court of law, and

 18   you will be subject to the same penalties for

 19   perjury?

 20       A.   Yes.

 21       Q.   Now, I'm going to ask you some questions

 22   just to find out some information, find out what you

 23   know about this.  If you don't know or you don't

 24   understand my question, feel free to ask me to repeat

 25   it.  Hopefully, I can remember it.  It's not meant to
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  1   try to trick anybody.  Just discover some information

  2   about this matter.

  3            If you do understand a question, though,

  4   then I'm going to consider it that you're giving me

  5   the best answer that you can.  Do you understand

  6   that?

  7       A.   Yes.

  8       Q.   And you're doing great on your "yes."  I

  9   haven't gotten a "no" yet.

 10       A.   I'm trying to be conscious on that.

 11       Q.   That's very good because, as you know, the

 12   court reporter has to take down verbal responses.

 13   And I appreciate that.

 14            There will be a chance -- when the

 15   deposition is completed, it will be sent to you or

 16   your attorney.  And you can review and make any

 17   changes or corrections to it.

 18            At that time if you make any changes or

 19   corrections and if it's something that's substantive

 20   or of a material nature, you understand we can

 21   comment on that for a court or if there's something

 22   that's inconsistent.  Okay?

 23       A.   Yes.

 24       Q.   How long have you been employed at the Clark

 25   County School District?
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  1       A.   Since 1998.

  2       Q.   And what kind of job did you start at when

  3   you were first there?

  4       A.   When I first began with the District, I was

  5   temporary support staff, a clerical employee.

  6       Q.   And when did you change jobs from that

  7   temporary support staff?

  8       A.   Approximately three or four months later, I

  9   was hired in the same office that I served my first

 10   temporary employment position, which was the Human

 11   Resources Department.

 12       Q.   And how long did you work in the Human

 13   Resources Department?

 14       A.   Approximately two years.

 15       Q.   Is that in the old building, Flamingo

 16   campus?

 17       A.   Yes.

 18       Q.   What did you do in the Human Resources

 19   Department?

 20       A.   I worked in the department that hired

 21   substitute teachers, processed applications, and also

 22   helped get the substitutes into assignments where

 23   teachers were absent.

 24       Q.   That's quite the process, I know.  My

 25   daughter did that when she was getting her teaching
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  1   degree.

  2       A.   Oh.

  3       Q.   But now all this electronic calling in, it's

  4   probably a little bit easier now maybe.

  5       A.   It's evolved because we did have computers

  6   doing it then too.

  7       Q.   What did you do after the Human Resources

  8   Department?

  9       A.   I applied for and began working in the Risk

 10   Management Department.

 11       Q.   And you're still in that department today?

 12       A.   Yes.

 13       Q.   So you've been in that department since

 14   around the year 2000, 2001?

 15       A.   2000.

 16       Q.   Have you changed different jobs and duties

 17   in the Risk Management Department during that time

 18   period?

 19       A.   Yes.  I've been promoted throughout the

 20   years.

 21       Q.   What did you start as when you were first in

 22   Risk Management?

 23       A.   Intake clerk was my position title.

 24       Q.   And what is your title now?

 25       A.   Coordinator of Property Crime and Liability
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  1   Claims.

  2       Q.   It sounds like they're all the claims.  Is

  3   there a different one?

  4       A.   There are workers' compensation claims that

  5   I don't handle.

  6       Q.   How long have you been the Coordinator of

  7   Property Crime and Liability Claims?

  8       A.   Approximately 17 months.

  9       Q.   Now, you're familiar with the incident here

 10   that we're speaking about that happened on or about

 11   May 12th, 2004?

 12       A.   I've looked at it in order to prepare for

 13   today.

 14       Q.   And what was your title in May of 2004 in

 15   the Risk Management Department?

 16       A.   I believe it was Claims Management

 17   Specialist.

 18       Q.   Was there more than one claims management

 19   specialist?

 20       A.   At the time, no.

 21       Q.   So in doing that, did you handle all the

 22   claims except for maybe workers' comp claims?

 23       A.   No.  There were other people handling

 24   liability and property claims at the time.

 25       Q.   So as a claims management specialist in
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  1   2004, what were your job duties?

  2       A.   To investigate and handle any claim made,

  3   that I was handling, against the School District for

  4   liability.

  5       Q.   What's your educational background?

  6       A.   High school.  Some varied courses with the

  7   Institute for Insurance.  I can't remember the exact

  8   title.  Also a lot of computer courses.

  9       Q.   So where did you go to high school at?

 10       A.   South San Francisco, California.

 11       Q.   Okay.  Very nice.  I grew up here.  So

 12   nothing too exciting about that.  Though I like it

 13   here.  So do you hold any associate's degree?

 14       A.   No, I don't.

 15       Q.   Did you take any college classes at any

 16   colleges?

 17       A.   I have.  And it's been many years.  But I

 18   have taken some psychology in my earlier days back in

 19   the '80s.

 20       Q.   What type of classes have you taken with

 21   this Institute of Insurance or some organization like

 22   that?

 23       A.   I have taken basic risk management,

 24   introduction to claims, and I am currently studying

 25   for my associates in risk management.
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  1       Q.   Very good.  What is risk management?

  2       A.   Well, I'll give you a small answer of risk

  3   management.  It's basically preparing for and dealing

  4   with risks for people, property, business.

  5       Q.   And what do you see your position at the

  6   School District, doing the focus of your duties, as

  7   being the Coordinator of Property, Liability and

  8   Criminal Claims?

  9       A.   I oversee claims being handled by claims

 10   adjusters and make sure that they're being addressed

 11   appropriately.

 12       Q.   Are you the decision maker who decides

 13   whether or not to accept or deny a claim made against

 14   the School District?

 15       A.   Not necessarily.  Some adjusters will come

 16   to me to discuss or to roundtable claims.  So I do

 17   have input.

 18       Q.   They don't have to have those approved by

 19   you before they accept or deny something?

 20       A.   Currently, no.

 21       Q.   So in May of 2004, were you the intake clerk

 22   in risk management at that time?

 23       A.   You know, I'd have to look at my resume to

 24   see what my position title was.  But I believe by

 25   2004 I was either a claims examiner or claims
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  1   management specialist.

  2       Q.   What did you review in preparation for today

  3   for your deposition?

  4       A.   I looked at the claim file, and I also

  5   reviewed my answers to the interrogatories.

  6       Q.   So you're familiar with the incident that's

  7   being claimed in this matter by Makani Payo of

  8   May 12th, 2004, that happened at Woodbury Middle

  9   School?

 10       A.   Based on the information in the claim file,

 11   yes.

 12       Q.   Before you looked at the claims file and

 13   refreshed your recollection, did you have any real

 14   memory of what had happened and occurred?

 15       A.   Very vague memory as it was more than ten

 16   years ago.

 17       Q.   Do you know what grade Makani was in when

 18   this happened?

 19       A.   I don't remember.

 20       Q.   Do you know how old he was?

 21       A.   I don't remember how old he was.  Only that

 22   he was a middle school student.  So somewhere between

 23   7th and 9th grade, 12 to 14-ish.

 24       Q.   I believe he was 11 at the time.  Not quite

 25   12 yet.  He turned 12 that year.  Have you ever
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  1   spoken with Todd Peterson about this incident?

  2       A.   I don't believe so.

  3       Q.   Who have you spoken to about -- and when I

  4   say "the incident," I'll just refer to the May 12th,

  5   2004 incident that's the subject of the proceedings

  6   concerning Makani Payo and the Clark County School

  7   District, which I guess I'll refer to as CCSD so we

  8   don't have to --

  9       A.   Okay.  I'm not sure what you mean as far as

 10   who I've spoken to.

 11       Q.   Well, anyone that you've spoken to, that you

 12   can recall, about this incident or the claim.  I

 13   don't want any privileged communications between your

 14   lawyer and you.  And right now I'm just asking who

 15   you spoke with, such as -- I think it's Wally Morton

 16   or Waleska.

 17       A.   Do you mean for the investigation or ever?

 18       Q.   I guess we could say ever.

 19       A.   Because I told my daughter I was coming to a

 20   deposition today.

 21       Q.   That's okay.

 22       A.   I mean, that's --

 23       Q.   Right.  I understand.  Of course.

 24       A.   For the investigation based on my review of

 25   the claim file, I did speak with the principal at the
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  1   time.  Well, actually the principal in December of

  2   2004.  I did speak with Wally.  And I don't know that

  3   I spoke with anybody else.

  4       Q.   Do you recall when you spoke with Wally?

  5       A.   The date?  I do not remember the date.  But

  6   it was shortly after being notified that there was a

  7   claim.

  8       Q.   Being notified by whom that there was a

  9   claim?

 10       A.   As a result of your letter of

 11   representation.

 12       Q.   I apologize.  I know that it was provided in

 13   your file.  I thought I had just made a copy of it.

 14            MR. O'BRIEN:  000040 and 41.

 15            MR. KURTH:  Thanks.

 16            MR. O'BRIEN:  Is that the first letter you

 17   got?

 18            THE WITNESS:  Yes.

 19            MR. O'BRIEN:  Okay.  I was thinking it was

 20   earlier than December 15, 2014.

 21   BY MR. KURTH:

 22       Q.   So after you received the letter from my

 23   office on December 15th, 2004, you spoke with Wally

 24   about the claim?

 25       A.   Yes.
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  1       Q.   And you spoke with the principal after you

  2   received that also?

  3       A.   Yes.

  4       Q.   And you hadn't spoken with either one of

  5   them prior to that time period about this claim?

  6       A.   Regarding this matter, no.

  7       Q.   And you hadn't spoken with anybody else

  8   regarding the incident --

  9       A.   No.

 10       Q.   -- prior to that December date?

 11       A.   No.

 12       Q.   And at that time, it looks like you were the

 13   claims management specialist according to one of your

 14   letters?

 15       A.   Right.

 16       Q.   And in response to that letter, you had sent

 17   my office a letter dated September 20th, 2004, saying

 18   that CCSD was commencing an investigation and wanted

 19   a claim form with supporting documentation?

 20       A.   Correct.

 21            MR. O'BRIEN:  I'm sorry.  I just am showing

 22   her the letters you're talking about.  I don't know

 23   if you want me to do that.  Do you want me to stop

 24   doing that?

 25            MR. KURTH:  I think for this part it's fine.
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  1   I'll probably have to hand it to her to help her

  2   refresh her recollection, but I think it's fine with

  3   what we're doing here.  Thank you.

  4            Let me mark this as an exhibit.  This is the

  5   December 15th, 2004 letter.

  6                 (Thereupon Plaintiff's Exhibit 1

  7                 was marked for identification.)

  8   BY MR. KURTH:

  9       Q.   So I'm showing you a letter that's dated

 10   December 15th, 2004, that was provided to CCSD by

 11   myself and my office.  And I'll suggest to you that

 12   there were other documents attached to it besides

 13   just these couple of pages.

 14       A.   Okay.

 15       Q.   That are produced in CCSD's counsel's

 16   documents.

 17       A.   Okay.

 18       Q.   Do you recall receiving this letter?

 19       A.   I don't remember receiving it.  But

 20   obviously it was in the claim file and responding or

 21   acknowledging receipt of it.  So it had to have

 22   happened.

 23       Q.   Right.  And this letter details out Makani's

 24   position at the time on why he thought the CCSD was

 25   responsible for his injuries.  Correct?
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  1       A.   That's what it looks like, yes.

  2       Q.   And the letter also describes some of the

  3   treatment and injuries that he's claiming that he

  4   incurred at the time?

  5       A.   Yes.

  6       Q.   And attached to this letter of

  7   December 15th, 2004, there were medical records

  8   describing the treatment that he had incurred up

  9   until that date, wasn't there?

 10       A.   Can you repeat that?  I'm sorry.

 11       Q.   Attached to this letter there were

 12   documents, medical records of Makani, attached.

 13       A.   Yes.

 14       Q.   To provide to us.  To support the claim that

 15   was being made.  To show what his injuries and

 16   treatment had consisted of so far.

 17       A.   Yes.

 18       Q.   And there were more records that looked like

 19   they're listed in your counsel's production.

 20            MR. O'BRIEN:  000042 through 000113.

 21            MR. KURTH:  Thank you.

 22   BY MR. KURTH:

 23       Q.   So when you received this letter and these

 24   documents, what was your response?

 25       A.   My response was to enter a claim to begin an
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  1   investigation, to contact the school, to find out

  2   what information they could provide, and to respond

  3   to you acknowledging that we had received it and the

  4   steps that would be taken to address the claim.

  5       Q.   And at that time, you required a claim form

  6   to be submitted on a CCSD claim?

  7       A.   Yes.

  8       Q.   Even though you didn't have that claim form

  9   yet provided to you, you still commenced an

 10   investigation to the incident?

 11       A.   Yes, based on your letter of representation

 12   that you intended to file a claim.

 13       Q.   Do you know why the Risk Management

 14   Department wasn't informed of the May 12th, 2004

 15   incident prior to this letter from December 15th,

 16   2004?

 17       A.   I'm not sure what you mean.  As far as the

 18   severity of his injuries or just aware that he was

 19   injured at all?

 20       Q.   Both.

 21       A.   Well, the Student Accident Report is

 22   received in our department along with at the time, I

 23   would say, probably 12 to 13,000 a year from every

 24   school in the District for every injury that occurred

 25   to students.  Not if they had a tummy ache, but if
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