
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

IN THE SUPREME COURT OF THE STATE OF NEVADA

EVANGELINA ORTEGA, AN INDIVIDUAL; )
AND MIRIAM PIZARRO-ORTEGA, )
AN INDIVIDUAL, ) CASE NO.: 68471

)
                                          Appellants, )

)
vs. )

)
CHRISTIAN CERVANTES-LOPEZ, AN )
INDIVIDUAL; AND MARIA AVARCA, AN )
INDIVIDUAL, )

)
                                          Respondents. )
________________________________________ )

APPELLANTS’ APPENDIX TO OPENING BRIEF

VOLUME 7

CHARLES A. MICHALEK, ESQ.
Nevada Bar No. 5721
cmichaleks@rmcmlaw.com
R. KADE BAIRD, ESQ.
Nevada Bar No. 8362
kbaird@rmcmlaw.com
300 South Fourth Street, Suite 710
Las Vegas, Nevada 89101
Attorney for Appellants’

Electronically Filed
Feb 17 2016 01:48 p.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 68471   Document 2016-05109



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

INDEX TO APPELLANTS’ APPENDIX TO APPEAL
 

Document Page Number

Volume 1:

Complaint 00001-00004

Answer to Complaint 00005-00010

Amended Answer to Complaint 00011-00015

Joint Case Conference Report 00016-00026

Scheduling Order 00027-00029

Order Setting Civil Jury Trial filed on 10/14/13 00030-00031

Plaintiff’s Pre-Trial Disclosures 00032-00041

Defendant’s Objections to Plaintiff’s Pre-Trial
Disclosures Filed on October 10, 2014

00042-000047

Transcript of October 14, 2014 Hearing 00048-00100

Stipulation and Order to Continue Trial Date 00101-00102

Notice of Entry of Order 00103-00106

Amended Order Setting Civil Jury Trial filed on 12/03/14 00107-00108

Defendant’s Supplement NRCP 16.1(a)(3) Pre-Trial
Disclosures

00109-00115

Plaintiff’s Pre-Trial Memorandum 00116-00126

Volume 2:

Jury Trial Transcript - Day 1, February 23, 2015 00127-00328

Page 2 of  4



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Document Page Number

Volume 3:

Jury Trial Transcript - Day 2, February 24, 2015 00329-00485

Plaintiff’s Trial Brief regarding the Exclusion of
Defendants’ Expert Tami Rockholt, RN

00486-00538

Volume 4:

Jury Trial Transcript - Day 3, February 25, 2015 00539-00721

Volume 5:

Jury Trial Transcript - Day 4, February 26, 2015 (part 1) 00722-00972

Volume 6:

Jury Trial Transcript - Day 4, February 26, 2015 (part 2) 00973-01011

Jury Trial Transcript - Day 5, February 27, 2015 (part 1) 01012-01212

Volume 7:

Jury Trial Transcript - Day 5, February 27, 2015 (part 2) 01213-01268

Jury Trial Transcript - Day 6, March 2, 2015 01269-01364

Volume 8:

Jury Trial Transcript - Day 7, March 3, 2015 01365-01501

Jury Instructions 01502-01540

Jury Trial Transcript - Day 8, March 4, 2015 01541-01548

Judgement on Jury Verdict 01549-01550

Notice of Entry of Judgment 01551-01554

Page 3 of  4



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Document Page Number

Defendant’s Motion for Remittur and/or New Trial 01555-01605

Volume 9:

Plaintiff’s Opposition to Defendant’s Motion for Remittur
and/or New Trial

01606-01706

Defendant’s Reply to Opposition to Defendant’s Motion
for Remittur and/or New Trial

01707-01721

Decision 01722-01723

Notice of Entry of Amended Judgment on Jury Verdict 01724-01728

Transcript of April 30, 2015 Hearing 01729-01772

Defendant’s Supplement to Motion for Remittur and/or
New Trial

01773-01808

Notice of Entry of Order Denying Defendant’s Motion for
Remittur and/or New Trial

01809-01815

Notice Of Appeal 01816-01844

Transcript of June 23, 2015 Hearing 01845-01855

Page 4 of  4



1 lower back starts hurting immediately. I cannot bear either 

2 -- I have to hug one of those big pillows in order to be more 

3 comfortable when I'm laying down and in order to sleep better. 

4 And I cannot, for instance, bear any kind of hugs or even when 

5 my husband tries to put his his leg, when we're laying 

6 down, put his leg on -- on top of me, I cannot bear that. And 

7 even when we -- our bodies are close to each other, I cannot 

8 stand that, either. 

9 Q You worried about your future? 

10 A A lot. 

11 Q Okay. How so? 

12 A Because if I have the paln right now when I'm 

13 not that old, what is going to happen when I become older? 

14 Q Okay. And you want to have a family? 

15 A Yes. 

16 Q And at the time of the accident, you were trying 

17 to have a family? 

18 A Yes. 

19 Q Okay. Thank you for your time here. 

20 A You're welcome. 

21 THE COURT: Cross. 

22 CROSS-EXAMINATION 

23 BY MR. BAIRD: 

24 Q When did you find out there was a difference 

25 between the nerve procedure that Dr. Lanzkowsky wants to do 
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1 and the injections you had received before? 

2 A Well, because I thought that they were talking 

3 about injections that I had to get again. And actually, they 

4 were not helping. They -- they helped a little, but not as 

5 much. 

6 Q 50 percent paln relief was not enough for you, 

7 are you saying? 

8 A I'm sorry, I don't understand the question. 

9 Q Let me ask this instead. Did -- did the doctors 

10 not take the time to explain to you the difference between the 

11 procedures they were offering you? 

12 A I don't remember. 

13 Q Now, you have testified before that your 

14 attorney prescribed Dr. Coppel for you; do you remember that 

15 testimony? 

16 A Well, we -- I was sent to -- by Dr. Adair to see 

17 Dr. Coppel because I was having more paln. But we have to go 

18 to the attorney to explain to them what was happening and that 

19 was all. 

20 Q 

21 believe your 

22 A 

23 Q 

24 JY[R. 

25 THE 

So -- but your testimony was true and you 

attorney had prescribed Dr. Coppel to you? 

I don't remember. 

Okay. 

BAIRD: I'd like to publish her deposition. 

COURT: Okay. 
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1 BY MR. BAIRD: 

2 Q Now, you remember glvlng deposition testimony at 

3 my office, correct? 

4 A Yes. 

5 Q Okay. And you remember that you took an oath to 

6 tell the truth? 

7 A Yes. 

8 Q Okay. Okay. Let's look at page 22, line 17. 

9 And there I asked you, "So how did you find Dr. Coppel?" 

10 And your answer was, on line 18, "Our lawyers 

11 prescribed." 

12 Then I asked, "That was for both you and your 

13 husband, right?" 

14 And your answer was, "Yes." Do you see that? 

15 MR. SIMON: What page are we on? 

16 MR. BAIRD: 22. 

17 THE WITNESS: Yes, I can see it. 

18 BY MR. BAIRD: 

19 Q And you -- there was an interpreter at my office 

20 to translate my questions in Spanish and your answers from 

21 Spanish to English, correct? 

22 A 

23 Q 

24 A 

25 Q 

Yes. 

Okay. Did you tell me the truth that day? 

Yes. 

Okay. You've testified today that your paln lS 
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1 unbearable? 

2 A Yes. 

3 MR. BAIRD: Sorry. Just one second here. 

4 (Pause in proceedings.) 

5 BY MR. BAIRD: 

6 Q And when you first went to see Dr. Coppel, you 

7 also testified that your pain was unbearable, correct? 

8 A Yes. 

9 Q Okay. Let's go to I think it's Exhibit 18, page 

10 8. Okay. This is a form that you filled out; is that your 

11 signature at the bottom? 

12 A Yes. 

13 Q Okay. And there's some pictures of some faces, 

14 says, "Choose the face that best describes how you feel." 

15 Which number did you circle? 

16 A I mean, are you talking about that day or right 

17 now? 

18 Q That day. 

19 A 2. 

20 Q Okay. And under the number 2, it says, "Can be 

21 ignored," correct? 

22 A Yes. 

23 Q Thank you. When I took your deposition ln 

24 November of 2013, you testified it had been more than one 

25 month since you had taken any pills for your unbearable pain, 
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1 correct? 

2 A Yes. 

3 Q And after the deposition at my office, your 

4 attorneys sent you to Dr. Lanzkowsky, correct? 

5 A Yes. 

6 (Pause ln proceedings.) 

7 Q Okay. Okay. You saw we went through this with 

8 your husband, we showed him a verification that when signed, 

9 you sign it when you say these answers are true and correct; 

10 is that your signature on that page? 

11 A Yes. 

12 Q Okay. If we go to Question No. 23 in that 

13 document, just like your husband, we asked you to describe how 

14 your injuries affected your recreational activities. I'll ask 

15 the interpreter to interpret your answer. 

16 (Interpreter reads document in Spanish.) 

17 MR. BAIRD: Oh, no. Sorry. I forgot. You-- that 

18 looks different for you. Just the answer. 

19 THE COURT INTERPRETER: Plaintiff reports? 

20 MR. BAIRD: Yes. 

21 (Interpreter reads document ln Spanish.) 

22 THE WITNESS: Yes. 

23 BY MR. BAIRD: 

24 Q Okay. Now, you agree that that does not mention 

25 anything about your dogs, or anything with you and your 

KARR REPORTING, INC. 
206 

01217



1 husband or pillows, anything like that that you've discussed 

2 today with your attorney? 

3 A Well, I don't remember about this, but what I 

4 said lS what I feel now. 

5 Q Okay. So at the time you filled this out, were 

6 your injuries only affecting your ability to remain seated or 

7 standing for long periods of time? 

8 A Could you repeat the question, please? 

9 Q Is it your testimony, then, that at the time you 

10 signed that this answer was true, the injuries you claim were 

11 only affecting your ability to sit or stand for long periods 

12 of time? 

13 A Yes. 

14 Q Did you know that you had a duty to supplement 

15 this answer as your circumstances changed prior to this trial? 

16 A No, I don't remember. 

17 Q When you -- your paln went away for a little 

18 while, when you were treating with Dr. Koka and Dr. Adair, and 

19 then you bent over to pick up some clothes, and your paln came 

20 back; so didn't it then go away again? 

21 A Well, the thing is that the paln lS there. It 

22 comes and goes. The pain is sometimes lower and some other 

23 days is stronger. 

24 Q My question, though, lS it wasn't just comes and 

25 goes. Wasn't it weeks, many days without pain even after you 
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1 picked up those clothes? 

2 A Yes. I actually picked up the clothes and I 

3 felt, like, a pinch. But it was the same paln. 

4 Q Okay. Let's look at I think it's Exhibit 16, 

5 page 48. Actually, let's --not -- it's 16, let's start off, 

6 January 16th. So that is page 44 of Exhibit 16. 

7 Okay. So underneath the top grid it says, ln quotes, 

8 "Almost better." Notes--

9 MR. SIMON: Which page are you? 

10 MR. BAIRD: Oh, 44. 

11 MR. SIMON: Thank you. 

12 BY MR. BAIRD: 

13 Q It says, "Notes slight discomfort." I can't 

14 really read what that is. But then "No HA, no headache, no 

15 dizzy." You would agree this is from January 16th of 2012? 

16 A I don't remember the date. 

17 Q Well, if you look on the screen, does it say 

18 January 16, 2012? 

19 A Yes. 

20 Q Okay. So let's turn the page to 45. And it 

21 says, "No pain in last few days." Can you agree that was on 

22 January 18th of 2012? 

23 A Yes. 

24 Q Okay. So now we go to page 46. It says, 

25 "Better, no paln for one week." And do you agree that was on 
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1 January 24th of 2012? 

2 A Yes. 

3 Q Let me go to page 47. "Continues to experlence 

4 decreased pain, no complaints. No difficulty or pain with 

5 ADLs," activities of daily living. And you agree that was on 

6 February 1, 2012? 

7 A Yes. 

8 Q Okay. Now we go to February 8th on page 48. 

9 Here it says, "My neck is better, my low back has been hurting 

10 since I picked up clothes on the floor, nothing heavy." And 

11 that was on February 8th, 2012; is that correct? 

12 A Yes. 

13 Q So is it your testimony that once you picked up 

14 those clothes, your back never started hurting again -- or 

15 never stopped hurting? 

16 A Well, the thing lS that the paln has never went 

17 away. 

18 Q Well, let's turn to page 49. And there it says, 

19 "She states she had no pain at this time. She's not sure why 

20 her back hurt last week, but is pain-free now." Will you 

21 agree that's on February 14th? 

22 A Yes. 

23 Q Okay. Let's do one more. Page 50. "Patient 

24 states no paln Slnce last visit." Do you agree that says 

25 February 20th, 2012? 
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1 A Yes. 

2 MR. BAIRD: I have no further questions, thank you. 

3 REDIRECT EXAMINATION 

4 BY MR. SIMON: 

5 Q All right. Exhibit 15, page 48, we talked about 

6 this a little bit. While you were still in the care of Dr. 

7 Adair, you told her your neck is better, and then your neck or 

8 your low back has been hurting since I picked up clothes off 

9 the floor, nothing heavy. 

10 Okay. You also said they asked if you had difficulty 

11 performing activities, and you replied, "When I bend or lift, 

12 my low back hurts." 

13 A Yes. 

14 Q Okay. And then after this time you went to Dr. 

15 Coppel and reported paln to him, right? 

16 Yes. 

17 And you discussed with Dr. Coppel treatment 

18 

19 Yes. 

20 Then Dr. Coppel looked at your MRI? 

22 And because of the MRI and the paln at that time 

23 with Dr. Coppel, you later did an injection with Dr. Coppel? 

24 MR. BAIRD: Objection. Foundation. I don't know if 

25 the -- she can testify as to diagnostic decisions made by Dr. 
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1 Coppel. 

2 THE COURT: I'll let her testify if she knows. 

3 BY MR. SIMON: 

4 Q Did you -- did you have injections with Dr. 

5 Coppel? 

6 A Yes. 

7 Q And your paln comes and goes? 

8 A Yes. 

9 Q You have good days, you have bad days? 

10 A Correct. 

11 Q It's no fun being here today, right? 

12 A No. 

13 Q No fun sitting ln a deposition being questioned, 

14 right? 

15 A No. 

16 Q And have you been truthful here today? 

17 A Yes. 

18 Q You've done the best you can? 

19 A Exactly. 

20 Q Okay. Thank you. 

21 MR. BAIRD: One question. 

22 THE COURT: Sure. 

23 RECROSS-EXAMINATION 

24 BY MR. BAIRD: 

25 Q Were you completely honest with all of your 
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1 doctors? 

2 A I didn't have any reason to lie. 

3 Q Thank you. 

4 THE COURT: Is she -- are you finished? 

5 MR. SIMON: All finished, Judge. 

6 THE COURT: All right. Thank you, ma'am, for your 

7 time. You're free to step down. 

8 Do you have any other witnesses today? 

9 MR. BAIRD: Should we take a short break? 

10 THE COURT: Yeah, very short break. Because I'd like 

11 to finish them up today. 

12 Ladies and gentlemen, why don't we just do a 

13 couple-minute break, like, 10 minutes. 

14 Again, do not talk about this case, do not research 

15 this case, and do not form or express an opinion on this case. 

16 (Jury recessed at 3:37p.m.) 

17 MR. BAIRD: I'd like to make a record that I don't 

18 think we have to make a record of anything this time. 

19 

20 

21 

22 

23 

24 read? 

25 

THE COURT: Shocking. 

MR. SIMON: Judge, we have depos to read ln. 

THE COURT: Okay. 

MR. SIMON: We could 

THE COURT: Sure. Who's golng to -- who gets to 

MR. SIMON: I don't know about you, but my back's 
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1 killing me. 

2 MR. BAIRD: Keep this high-energy party golng. 

3 THE COURT: My back's killing me, too. 

4 (Court recessed at 3:37p.m. until 3:56p.m.) 

5 (In the presence of the jury.) 

6 THE COURT: Welcome back, Doctor. It's been a few 

7 days since you've been in court, so we're going to have to 

8 re-swear you, Slr. 

9 GOVIND KOKA, PLAINTIFF'S WITNESS, SWORN 

10 THE COURT: And, ladies and gentlemen, you'll recall 

11 this lS Dr. Koka, he's one of the plaintiff's witnesses. 

12 MR. SIMON: May I proceed, Your Honor? 

13 THE COURT: You may. 

14 MR. SIMON: Thank you. 

15 DIRECT EXAMINATION - (Continued) 

16 BY MR. SIMON: 

17 Q Dr. Koka, just to refresh the jury's 

18 recollection, what is your specialty? 

19 A Family medicine, urgent care. 

20 Q Urgent care. And you're the guy that owns a 

21 couple of urgent cares? 

22 A Correct. 

23 Q And you also are a prlmary doctor that sees some 

24 personal injury [indiscernible] cases, but the vast majority 

25 of your practice is general practice? 
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1 A Correct. 

2 Q And you also were a medical director somewhere? 

3 A I was a medical director of a chiropractic 

4 physical therapy clinic for -- from 2002-2008. 

5 Q And you're very familiar, then, with the 

6 treatment protocol of chiropractic physical therapy? 

7 A I am. 

8 Q And, ln fact, you oversee that on a lot of 

9 different cases? 

10 A I do, for multiple things. 

11 Q All right. Turning to the case of Maria Abarca, 

12 which I have your exhibits in front of you, Doctor, can you 

13 tell the Jury when your office first saw her? 

14 A That was November 22nd, 2011. 

15 Q All right. And can you tell the Jury what the 

16 paln complaints were when she presented to your office 

17 approximately 10 days after the accident? And there's a 

18 little number at the bottom, if you can tell us which number 

19 you'd be referring to when you get there. 

20 A Okay. Okay. It looks like she was complaining 

21 about paln ln her right shoulder, abdominal pain, low-back 

22 paln, neck pain, and pain-- I don't know if it's -- I guess 

23 it would be the left abdominal area, maybe left hip area of 

24 paln. 

25 Q Okay. Would those paln complaints as noted by 
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1 you or your facility -- did you diagnose an injury? 

2 A Oh, yes. There were diagnoses made. 

3 Q Okay. And what was the diagnosis on that day? 

4 A Let's see. Cervical sprain/strain, cervical 

5 paln, lower abdominal pain, right shoulder pain, and all 

6 secondary to the MVA. 

7 Q Okay. And there was low-back paln noted? 

8 A It was noted in the physical exam, but I think 

9 there was some mistake made where they didn't mark down 

10 low-back pain, because it said in the chief complaint and it's 

11 talked about in the exam, but there's nothing said in the 

12 assessment. Let me look in the dictation, maybe she corrected 

13 herself there. No, there's no dictation in this one. 

14 Q Okay. Can you provide an explanation; is there 

15 normally a dictation? 

16 A Normally there's a dictation that's done on 

17 every initial patient. And, yeah, there normally lS one, but 

18 just for whatever reason it wasn't done on this patient. 

19 Q All right. But is it clear to you as the person 

20 ln charge of this facility that there was a low-back injury on 

21 this first date? 

22 A Yeah. Looking at the notes, yeah. Based on the 

23 complaints of the patient and the physical exam, yeah, there 

24 definitely lS. It just was a mistake and not written on 

25 there. 
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1 Q All right. And in regard to the reason she came 

2 ln to see your clinic, what -- what was the reason or the 

3 cause? 

4 A The palns that she was having, she was referred 

5 to us by a chiropractor, and then she was asking her to help 

6 her out with the care of the patient. 

7 Q Okay. And do you know what the cause of her 

8 paln complaints were when presenting to your clinic? 

9 A An accident she suffered on 11/12/2011. 

10 Q All right. And can you -- is it -- do you have 

11 an oplnlon to a reasonable degree of medical probability the 

12 cause of her neck, low-back, and right shoulder pain as 

13 presented to you on November 22nd? 

14 A The accident she suffered on 11/12/2011. 

15 Q Earlier today, Dr. Duke looked at this page of 

16 your records and suggested to the jury that there was no 

17 low-back injury on this day, because lumbar-- or a box wasn't 

18 checked. 

19 MR. BAIRD: Objection. Misstates his testimony. 

20 THE COURT: Overruled. 

21 BY MR. SIMON: 

22 Q Yeah. Go ahead. 

23 A Yeah, it doesn't say-- it doesn't say low-back 

24 paln there, but that's a super bill. And on a super bill, you 

25 normally only have to put up to five diagnoses there. You can 
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1 put as many as you want, but you're only required to put five. 

2 There's only five boxes on a [indiscernible] form, which lS 

3 the form that you generally fill out for billing. 

4 Q All right. So just because something's not 

5 checked on this page, you just stated your opinion she had a 

6 low-back lnJury on this same date, even though this record, 

7 this one page, didn't reflect it? 

8 A I do. 

9 Q And you stand by that today? 

10 A I do. 

11 Q Can you tell us what your facility did for her 

12 on that day and what was expected of her as a patient? 

13 A She was told to continue with her therapy for 12 

14 to 15 weeks, told to come back and see us in approximately two 

15 weeks. She was prescribed two medications, one was an 

16 antiinflammatory of Naprosyn, it's an antiinflammatory paln 

17 pill, and the second was a muscle relaxant called Zanaflex, to 

18 help with the spasms of the muscles. Ad that was it until we 

19 -- we'd see her back ln approximately two weeks. 

20 Q All right. And did you see her back? 

21 A She came back to the clinic on December 6th, 

22 approximately that, 2011. 

23 Q All right. And did she continue -- did she 

24 continue to complain of pain? 

25 A She did. 
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1 Q All right. And -- in what body parts? 

2 A At this moment -- and the way we ask the 

3 question lS we ask the patient, How are you feeling today, or 

4 at this moment? And at that moment she said that she had 

5 continued neck pain, but it was improving; she had areas of 

6 pain in her back, but there was a mistake on the records 

7 there, kind of looks like she says resolved, but she's still 

8 saylng there's pain in her back. She has pain in her 

9 abdominal area, as well as in her right shoulder. 

10 Q And then what was expected of her at that visit? 

11 A At that point she was told to continue her 

12 medications, continue her therapy, and come back and see us ln 

13 approximately two weeks. 

14 Q And is this the type of patient that seems to be 

15 truthful ln the records? 

16 A I don't -- I don't see any reason for --to not 

17 believe what she's saying. You know, I just-- I never met 

18 her, never talked to her, but the records don't show, like, 

19 she's exaggerating anything or anything like that, that I 

20 could see. And the pain drawing she did initially on her 

21 first visit with us, it doesn't show the kind of markers you 

22 see with patients who are overstating their paln. Because 

23 it's a totally regular, appropriate sort of pain drawing. 

24 Q 

25 her? 

All right. And when was the next time you saw 
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1 A Next time she came ln was on December 27th, 

2 2011. 

3 Q And what was golng on then? 

4 A She's still complaining of lssues with her neck, 

5 her low back, and her abdomen area. The paln over the 

6 anterior portion of her shoulder -- I'm sorry, her -- of her 

7 waist area, sorry, some of that part, which lS the front of 

8 her belly area, had improved. She said she was improving 

9 overall and has was told to continue with her therapy at this 

10 point in time. 

11 Q All right. So looking at the paln diagram, I 

12 see there's some circles that are around some body parts? 

13 A The way the question's asked, because the top 

14 one lS what the patient -- we ask them how they're feeling at 

15 that moment, we circle the areas that are hurting or causing 

16 them problems or whatever the issue might be. Because this --

17 this whole chart should be filled out except for the name and 

18 the signature -- well, definitely the signature in the -- the 

19 provider's handwriting. And so they mark on there, and so 

20 she's saying that she has issues with her neck and her low 

21 back, as well as her -- some parts of her abdomen in the 

22 front. 

23 Q Can you reconcile, then, for me where it says 

24 low-back pain, and it's --the box is checked resolved. 

25 A Yeah. At that moment she's saying that she 
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1 doesn't feel any paln ln her low back. But she lS telling 

2 them that she's having some issues with her low back as to how 

3 bad it's affecting her, it may not be at that moment, but she 

4 lS saying that it's still bothering her. 

5 Q Okay. So just because that box is checked 

6 doesn't mean she still has some ongoing symptomology related 

7 to this accident? 

8 A All it means lS that at the moment the question 

9 was asked, because the way we're told -- at least the way I 

10 instruct my PAs and doctors that work for us to ask the 

11 question as, How are you feeling at this moment? Not, How are 

12 you feeling two weeks ago, couple of days ago, or after 

13 therapy, before therapy. Because we see them at all random 

14 different times. And so it just kind of depends. So you just 

15 kind of ask them. All you can do is really ask them how they 

16 feel at that moment. 

17 Q All right. And when was the next time that your 

18 clinic saw her? 

19 A Last time we saw her was approximately four 

20 weeks later on January 24th, 2012. 

21 Q All right. And what was golng on there? And 

22 I'll just put up in a note. 

23 A On the pain drawing, she has continued paln ln 

24 her neck and extending into her right shoulder, her low back, 

25 as well as some in her abdomen. It states that her therapy is 
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1 golng to one times a week, and she lS denying any new onset 

2 paln. 

3 Q All right. And we're looking agaln at that 

4 low-back paln box that's checked. Is that a box that's 

5 checked by her or you or? 

6 A That would be Diana Rodriguez, the PA. 

7 Q Okay. Tell us who Diana Rodriguez and what a PA 

8 is? 

9 A A physician assistant lS a -- a new thing that 

10 came maybe about -- when I say new, maybe about 20 years ago, 

11 15 years ago. It's a degree granted to help out with the 

12 numbers of patients, not being enough doctors. So it's a 

13 mid-level degree. Usually it's either a bachelor's degree or 

14 sometimes it's a two-year master's, or three-year master's 

15 degree. And they-- they don't go through residency or 

16 anything like that. But they're able to come straight out of 

17 school and see patients. So instead of two years of book 

18 learning, two years of hospital learning, and then residency, 

19 they just do usually one year of classroom, one year of 

20 hospital, and then they go and they start practicing. 

21 Q Okay. They don't have the full qualifications 

22 you do? 

23 A No, they have to work underneath a medical 

24 doctor's license in the state of Nevada. I think most states, 

25 as well, but definitely Nevada. 
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1 Q All right. And was this particular PA that was 

2 treating Ms. Abarca at the time a experienced physician 

3 assistant? 

4 A I think she was one year out. 

5 Q Okay. And how long had she been with your 

6 practice, if you remember? 

7 A She only lasted with us about Slx months. So 

8 sometime between then. 

9 Q When is the last time you saw her? Not -- not 

10 the PA, the 

11 A Oh, the patient? 

12 Q The patient. 

13 A I've never seen the patient myself. 

14 Q No, I mean, the last time your clinic saw her. 

15 A Oh, I'm sorry. Sorry. That was February 14th, 

16 2012. 

17 Q All right. On February 14th, can you -- what --

18 what's the number at the bottom? 

19 A 00014. 

20 Q Okay. And on that day, at the time that she was 

21 released, which was February 14th, 2012, did she have any 

22 ongolng problems at that time? 

23 A What was circled ln the paln drawing as 

24 complained by the patient was the right shoulder, the neck, 

25 and the low back area. 
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1 Q Okay. And then is that when-- lS that when she 

2 was discharged from your care? 

3 A Correct. 

4 Q When she was discharged from your care, does 

5 that mean that she was better because you released her? 

6 A Well, it usually means two things. Either 

7 most likely there's nothing more we could do for the patient, 

8 or they're golng on to other care of some kind, or we just 

9 can't, you know-- because if they're either seeing other 

10 doctors or if they're going back and they don't need us 

11 anymore, if we can't provide anything for the patient, it's 

12 kind of a waste of the patient's time to come to us. 

13 Q All right. And so when you released Ms. Abarca 

14 ln this case, what was the reason? 

15 A Looks like there was nothing more we could do 

16 for her. We sent her back to Dr. Adair. She had some 

17 improvements, but, you know, she was till suffering from some 

18 things in terms of the shoulder pain, the neck pain, and the 

19 low back, according to the picture. 

20 Q All right. At the bottom it says this note, 

21 "Discharged from clinic without residual pain in CSLS right 

22 shoulder." Do you see that? Oh, I'm sorry, at the bottom? 

23 Oh, there it lS. 

24 A 

25 Q 

Yes, I do. 

Okay. Does that mean that she was --didn't 
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1 have any ongolng injury? 

2 A Well, that means today she didn't have any paln. 

3 And so the way we do it if she hasn't had any pain and there's 

4 nothing more we're really doing for the patient, because she's 

5 not taking medications. And a lot of patients don't want to 

6 take them, and that's fine, because there's side effects with 

7 them and there's -- you know, there's a lot of limitations to 

8 taking them, you can't drive or you can't do certain things 

9 with certain medications. So there was too much we were doing 

10 and so she was done seeing us and necessarily getting any 

11 benefits of coming to us. 

12 Q All right. And so looking above where it says 

13 "other," it says that the patient only complains of mid-back 

14 paln while lifting, correct? 

15 A Correct. 

16 Q Would that be consistent with the paln diagram 

17 that's right next to it? 

18 A You know, there's no real mid-back that's there, 

19 maybe you want to call it the top or the low back or the -- or 

20 the bottom or the mid-back area. But not necessarily. It 

21 just --

22 Q 

23 A 

24 Q 

25 A 

Does that say mid back or mild? 

It says mild. 

Okay. 

I think. I mean, M -- it looks like -- it would 
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1 be -- it could either be mud or mild. 

2 Q Okay. It's mild. 

3 A I'm pretty sure it's not --

4 Q Pretty sure it's not mud? 

5 A That wouldn't make sense. But. I overall am 

6 not very happy with the way these notes look, to be honest. 

7 Q What's that? I'm sorry. 

8 A I'm not very happy with the way these notes 

9 look, to be honest. 

10 Q Okay. 

11 A They're just ... 

12 Q And why not? 

13 A There are just so many inconsistencies ln there. 

14 They just weren't done very well. 

15 Q All right. I'd like to turn you to Christian 

16 Cervantes' treatment. 

17 A Which number lS that? 

18 Q And that is going to be Exhibit 6. Are you with 

19 me? 

20 A Yep. 

21 Q All right. Tell me about the first time that 

22 you saw Mr. Cervantes. 

23 And just before we get golng, I'm golng to put up 

24 page 3, which is your super bill. In regard to Mr. Cervantes, 

25 the low back is clearly checked there on a couple of times, 
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1 right? 

2 A It is. 

3 Q And -- and on -- under "diagnosis" over to the 

4 right, it says, "Secondary to motor vehicle accident"? 

5 A Correct. 

6 Q Okay. What does that mean? 

7 A That's what we do, basically, to -- it's an 

8 e-code or an environmental code that --that's just kind of 

9 designating to -- that the billing companies kind of have or 

10 the administration has, the CPT codes, to allow you to kind of 

11 tell what the injury lS from. That's what the "e" stands for, 

12 environmental. 

13 Q All right. And then looking at page 4, I see 

14 with Christian a dictated note was actually done in this case, 

15 in his treatment 

16 A Yes, it was. 

17 Q right? 

18 A It was. 

19 Q And that's what your clinic would expect and you 

20 would as the supervlslng physician? 

21 A I would. 

22 Q Okay. So ln regard to this, a history was 

23 obtained from Mr. Lopez? 

24 A 

25 Q 

It was, yes. 

And what was -- what was advised of the -- the 
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1 nature of the illness? 

2 A Let's see, he was diagnosed at that time with a 

3 lumbar sprain/strain and lumbar paln. Told to continue 

4 therapy for six to eight weeks, and then follow back up ln two 

5 weeks, take some over-the-counter Motrin, and -- and that was 

6 it at this point. 

7 Q And did he do what you said, to the best of your 

8 knowledge? 

9 A I don't know about the over-the-counter Motrin, 

10 but he did return back in approximately two weeks. 

11 Q All right. And then what was still ongoing at 

12 that time? 

13 A At this point patient still had continued 

14 low-back pain, which had not improved. Patient was told to 

15 continue with the medications, continue the therapy, and 

16 return back in two weeks. 

17 Q All right. And were there any paln levels noted 

18 for the low back? 

19 A Not at this visit that I see. 

20 Q Okay. And then what --when was the next time 

21 you saw him? 

22 A Next time was December 27th, 2011. 

23 Q And what was his pain complaints or ongolng 

24 problems at that time? 

25 A Neck paln which they say was improving, 
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1 continued low-back paln, and they did glve paln numbers this 

2 time, a 2 out of 10 for the neck and 4 out of 10 for the low 

3 back. 

4 Q What about the next visit? 

5 A It was January 24th, 2012. 

6 Q Okay. And what was --was he cured at that time 

7 or -- or not? 

8 A No, the paln drawing still has paln golng to 

9 into the neck and into the low back. 

10 Q And then what was recommended for him at that 

11 time? 

12 A Just to continue his therapy and return back ln 

13 -- looks like two weeks. 

14 Q Okay. And when is the next time you saw him? 

15 A February 14th, 2012. 

16 Q And what was he complaining of? 

17 A Still, according to the pain drawing, neck paln, 

18 low back, yeah, those are the two main complaints. 

19 Q And during this time he's getting chiropractic 

20 treatments with Dr. Adair? 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Correct. 

Right? And that's what you expected from him? 

Correct. 

And he was just following your orders? 

Right. Just to continue with the therapy that 
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1 Dr. Adair was providing. 

2 Q All right. When's the next time you saw him? 

3 A February 28th, 2012. 

4 Q All right. So you released Maria Abarca on the 

5 14th? 

6 A Correct. 

7 Q So he continued to see you after the time that 

8 she was released? 

9 A Correct. 

10 Q Okay. So what was his complaints on that day? 

11 A At that point he had continued low-back pain and 

12 that was it at today's visit. 

13 Q All right. And then what did you recommend? 

14 A At that point he was seelng paln management with 

15 Dr. Coppel, patient was told to follow up with Dr. Coppel and 

16 continue the therapy as prescribed and come back in four 

17 weeks. 

18 Q All right. And did you see him again? 

19 A Yes. Patient returned back on March 20th, 2012. 

20 Q And then what was he complaining of, if 

21 anything? 

22 A Neck and low back today. 

23 Q And what did you do for him? 

24 A At that point just told the patient to continue 

25 the therapy, follow up Dr. Coppel, and said -- note here says, 
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1 "Possibly discharged in one week." 

2 Q All right. And then why would you discharge him 

3 if he had ongoing problems? 

4 A There's nothing more we can do in terms of 

5 medication. He didn't want to take any medications, so we're 

6 not doing that. He's already seeing a pain management doctor, 

7 so we're a bit redundant at this point here. 

8 Q Okay. And then when-- when was he eventually 

9 discharged? 

10 A The last time he came ln was a week later on 

11 March 27th, 2012. 

12 All right. And did he have ongolng problems? 

13 According to the pain diagram, yes, in the low 

14 

15 And your discharge clinic note says, "Discharged 

16 with residual LS pain"; what does that mean? 

17 Lumbar spine, low back. 

18 And then so after that point you didn't see him 

19 again? 

20 A He's not returned back to our clinic, correct. 

21 Q Okay. And, Doctor, in your opinion, to a 

22 reasonable degree of medical probability, is the diagnosis and 

23 treatment by your facility caused by the motor vehicle 

24 accident ln November of 2011? 

25 A Yeah. Based on the notes and the history that I 
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1 have, yes. 

2 Q Okay. Is there anything been shown to you that 

3 it's not related to that accident? 

4 A Not that I've reviewed. 

5 Q Are you aware of any prior accidents, injuries, 

6 symptoms, or complaints of Christian Cervantes to his low back 

7 before he started treatment with you or before the accident? 

8 A No, I'm not. 

9 Q And just to clarify, Doctor, last time you were 

10 here, we went over a few different billing records. 

11 A Okay. Yes. 

12 Q And we obtained your oplnlon about the billing 

13 records. And just to refresh the jury's recollection and 

14 mlne, my recollection, and tell me if I'm wrong, it was your 

15 bills and records for both Christian Cervantes and Maria 

16 Abarca, the MRI billings for both Maria and Christian, and 

17 then Dr. Cappel's bills for both Maria and Christian; I 

18 believe that's what we covered last time? 

19 A I -- I remember the bills for [indiscernible] 

20 and for Dr. Coppel. I remember seelng one of the MRI bills. 

21 I don't remember looking at the second one. I'm not sure 

22 which one to say, yeah, it was. But if it's the same prlce, 

23 1550, it would be appropriate. But I don't remember which one 

24 I said was appropriate or not. 

25 Q All right. And so those bills that we did 
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1 revlew were reasonable and necessary and customary ln your 

2 opinion? 

3 A Ones I looked at, yes. 

4 Q All right. 

5 MR. SIMON: I'll pass the witness. 

6 CROSS-EXAMINATION 

7 BY MR. BAIRD: 

8 Q Okay. Doctor, did you own the clinic where both 

9 Maria and Christian went for chiropractic care? 

10 A No. 

11 Q Okay. So you share an office or a building, but 

12 didn't you but you don't own that clinic? 

13 A I do not own that clinic, no. 

14 Q Okay. You've testified in trial and personal 

15 lnJury cases only on behalf of someone claiming injury in a 

16 personal lnJury case, correct? 

17 A Does -- lS that --

18 Q Let me ask it this way. You've never testified 

19 on behalf of someone who's being sued in a personal lnJury 

20 case? 

21 A 

22 Q 

23 malpractice? 

24 A 

25 Q 

Personal lnJury on medical malpractice, yes. 

Personal injury, like a car accident, not 

Right. No. 

Okay. You did not personally perform the care 
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1 contained ln the records you've been discussing today with 

2 counsel? 

3 A Correct. 

4 Q Okay. So what you've done with respect to, I 

5 think, one visit each, I could be wrong, but what you've done 

6 today is you've read the records of a Diane Rodriguez mostly, 

7 right? 

8 A I've only read her records. I've not seen her 

9 -- these patients at all. 

10 Q And you did not consult with her before 

11 testifying today to find out what she meant in any of the 

12 instances where you've interpreted her records, fair 

13 statement? 

14 A Correct. I've not seen her Slnce she left my 

15 company. 

16 Q Okay. You haven't produced at any time any 

17 policies or special definitions that your office uses for 

18 common medical terms, correct? 

19 A No, I never have. 

20 Q And you don't have an independent recollection 

21 of the plaintiffs because you didn't treat them? 

22 A Correct. 

23 Q You agree that just because a car accident 

24 happens, that doesn't mean someone was injured, correct? 

25 A Correct. 
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1 Q And you've testified before, you're not aware of 

2 any scientific studies that endorse relying on a patient's 

3 verbal history as a basis for determining causation, correct? 

4 A I don't know if I've said that, but I would 

5 agree with that. 

6 Q Doctor, what lS your definition of the term 

7 resolved? 

8 A Resolved, e-d? 

9 Q Yes. 

10 A Yes. It means that it's finished or it's 

11 completed. 

12 Q Okay. What about residual ln ln the context 

13 of medical care? 

14 A You're left with something. 

15 Q Okay. As you were testifying and there was a 

16 question about residual, I started to think about, like, when 

17 you drink milk and there's-- you try to get it all out, 

18 there's always a little bit left in the glass; is that a fair 

19 -- fair characterization of residual? 

20 A That's some -- I mean, residual can be any 

21 amount. It doesn't have to be just a-- a little bit of stuff 

22 stuck to the surface of a glass, but it could be any amount. 

23 Q Okay. And you would agree with the definition 

24 of resolved that indicates -- in the medical context, that it 

25 means an abnormality or a condition has been done; it's --
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1 it's take care of, it's no longer symptomatic or it's no 

2 longer diagnosable; fair statement? 

3 A I don't know if there's anything that says a 

4 timeline, like it's gone forever. But it's gone for that 

5 moment, yes. Because things do come back. Like when they say 

6 a person's ln remission, I mean, using a different word, it 

7 means it's gone then, doesn't mean it can't come back. 

8 Q Don't different words mean different things? 

9 A Sure. 

10 Q Okay. Your testimony lS when you say that 

11 something is resolved, that doesn't mean it's done forever; 

12 that's your testimony today? 

13 A It doesn't have to be done forever. I'm saylng 

14 it's just -- at that point, the word that she wrote there --

15 again, how I use it when I'm seeing a patient may be different 

16 than what Diana did, or Ms. Rodriguez, did. But at the moment 

17 that I saw it there, it just looks like it's resolved. 

18 Because the way we're supposed to ask the questions is that 

19 how do you feel at that moment ln terms of if you're talking 

20 about the pain drawings and stuff, if that's what you're 

21 replying about. 

22 Q Okay. So in your oplnlon if a patient goes 

23 weeks without complaining of any pain to an area and doesn't 

24 identify any -- any limitations or residual effects from an 

25 injury, you would say it's resolved, but that doesn't mean 
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1 it's gone forever; that they still might treat for that 

2 lnJury, even though everything has stopped? 

3 A Right. I mean, if you're talking about Ms. 

4 Abarca in particular? I mean, because it's a generalization, 

5 there's a lot of things that kind of go away and come back. 

6 But I -- I can't speak to everything. But in terms of her --

7 particularly about her paln, we can -- I can definitely answer 

8 questions about that ln terms of your, you know, like the ... 

9 Q Okay. We will do that. Let's talk about --

10 well, let's go ahead and talk about Maria, then. So she ... 

11 Okay. So we've already talked about her first visit 

12 with your office on November 22nd, 2011, I'm in Exhibit 

13 A What -- what number is that, sir? 

14 Q Pardon? 

15 A What number? 

16 Q I think it's 17. 16 or 17, some of my numbers 

17 are off a little. 

18 A Okay. I'm there. 

19 Q Exhibit 17, page 5, your testimony today has 

20 been that this chart, this diagram of pain, that documents an 

21 abdominal paln and a lumbar diagnosis, not a continuation of 

22 the same injury around the waistline; is that a fair 

23 characterization? 

24 A That would be correct, yes. That's the way I 

25 would interpret these notes. 
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1 Q If we look -- oh. Did you know that when asked 

2 about her symptoms immediately after the accident in 

3 deposition, Ms. Abarca described it as waist pain? 

4 A Okay. 

5 Q Would you agree the waist is not typically 

6 considered to be the same thing as the lumbar spine? 

7 A And the waist, if you want to call it, like, 

8 golng all the way around the person, then that would kind of 

9 go over part of the lumbar spine, yes. 

10 Q It would-- it would include it, but it's not 

11 just the lumbar spine; you agree with that? 

12 A Right. 

13 Q Okay. Now, as we've already covered, you don't 

14 know you don't have a crystal ball or something written 

15 down by Ms. Rodriguez to tell you whether or not she was 

16 identifying and a separate lumbar injury or just a waist 

17 lnJury at this point, correct? 

18 A Not in these notes that I have here, no. Except 

19 for the only thing I can go by that is by saying that she had 

20 some bruising in her left lower area of her abdomen. So I 

21 would assume that that's corresponding to the waist injury 

22 there. But -- but beyond that, no. 

23 Q Okay. So if we zoom in on this -- on the 

24 diagrams, is it your testimony that because she wrote -- lS it 

25 this -- this 5 out of 10 line that goes to the left side? 
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1 A I can't see --

2 Q Oh, sorry, yeah. So right here --you're saylng 

3 because this line happens to end on the left side of the body, 

4 you're just saying that that's left-side abdominal pain, not 

5 waist all the -- all around? 

6 A No. Because she wrote down here under 

7 "abdomen 

8 Q Oh, not on-- oh. Okay. 

9 A --"positive bruising, left lower quadrant." 

10 Q Okay. 

11 A Which lS below that. 

12 Q Okay. Let's pull that, then. Let's make sure 

13 we see what we're talking about. 

14 A Right there. 

15 Q Could you poke the screen again? 

16 A Right -- oh, I didn't know mine works like that. 

17 Q Oh. Right there. 

18 A Right there. Sorry. I'm not good at that 

19 finger stuff. 

20 Q Now 

21 A Can you see that? I'm sorry. I kind of 

22 scribbled over it. 

23 Q It's the left lower quadrant. I see what you're 

24 saylng. Okay. It also says, "Right chest bruising," correct? 

25 A Yeah, it says, "right chest bruising from" --
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1 Q Belt? 

2 A Maybe -- it probably would be belt. B -- either 

3 that or beat. 

4 Q Okay. Belt makes more sense, right? 

5 A Right. 

6 Q Okay. What positive lumbar findings were made 

7 on this visit? 

8 A According to the notes here, it says, "Lumbar 

9 splne had decreased range of motion with pain with forward 

10 flexion." "Forward"-- yeah, "forward flexion." 

11 Q Okay. Very good. And, Doctor, what I also want 

12 to know lS, is there any reference to a loss of consciousness 

13 ln this record? 

14 A On this record, no, I don't see anything that 

15 says that. 

16 Q And this record is missing the dictation that 

17 would have been Ms. --I guess you just call it PA, a doctor 

18 still, right? 

19 A No, Miss or Mister. 

20 Q Okay. I think it was Diane, so, Miss, right? 

21 A Yes. She -- I think she's married now. I don't 

22 know. 

23 Q Okay. Ms. Rodriguez, we don't have her 

24 dictation that gives us her interpretations of these 

25 documents, correct? 
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1 A Right. The way the dictation's supposed to be 

2 done, it's supposed to be done right after the visit with the 

3 patient using this paperwork here as a guideline to kind of 

4 help her remember and then dictate something if more detail lS 

5 needed on that. 

6 Q Okay. When Maria left your care, your office's 

7 care, she left with no residual paln ln her neck and shoulder, 

8 and only mild pain in her low back when she was lifting; is 

9 that true? 

10 A Let's see. She wrote --well, agaln, that's the 

11 part where the records, which I'm kind of worried about, it 

12 does say that she has pain in her low back, her right 

13 shoulder, and her neck. And then she writes down here that 

14 it's --that the pain's only-- only complaints of mild back 

15 paln while lifting. So 

16 Q Oh, sorry. 

17 A -- there's nothing made about 

18 MR. BAIRD: Page 14. I'm sorry. 

19 THE WITNESS: I'm sorry? 

20 BY MR. BAIRD: 

21 Q 

22 Jury 

23 A 

24 Q 

25 A 

I forgot to tell them what page we're on so the 

Oh, okay. 

-- could see 

Oh, yeah. 0014. 
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1 Q Is it a reasonable assumption, doctor, that 

2 perhaps Ms. Rodriguez is circling areas that are not currently 

3 hurting, but areas that she has treated? 

4 A That would be against anything I've ever taught 

5 her to do. But it's possible. 

6 Q Does it make more sense 

7 A You'd have to ask her. 

8 Q than her saying there's paln and there's no 

9 paln ln the same document? 

10 A It wouldn't make any sense to do it that way you 

11 said first. At least in my mind. 

12 Q Okay. 

13 A Again, you'd have to ask her. 

14 Q Okay. 

15 A But it would be against what I tell my PAs to do 

16 and doctors as I work with them. 

17 Q Well, when Mr. Simon was asking you questions, 

18 he left it with under "other," where it says "subjectives," 

19 and there's all "resolved" checks. And a couple of lines down 

20 it says "other." And what was read was, "Patient only 

21 complains" -- CO, complains of mild or mud, you guys were 

22 talking about, "back pain while lifting." But then the next 

23 line, what does the next line say? 

24 A 

25 Q 

It says, "One day last week, not on meds." 

Okay. So when we read the whole sentence, it 
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1 doesn't say that she still has mild back paln on lifting, it 

2 says she had mild back pain one day last week; isn't that a 

3 more correct interpretation of what that sentence says? 

4 A It could be, yeah. 

5 Q And that's what the next line -- it says, "No 

6 paln anymore," match a little better if we interpret the words 

7 as they're written that way? 

8 A Again, you're asking me to assume what she's 

9 saylng. But yeah, I think -- I mean, it could be that way, as 

10 well, too, sure. 

11 Q Okay. 

12 A But the thing that worrles me lS that she has 

13 the discrepancy between writing "resolved" on one part and 

14 then having "pain" written in the pain diagram there. 

15 Q Let's go down to the plan section of this 

16 document. And under "plan," this is where Ms. Rodriguez would 

17 recommend future care for any ongoing injuries. And what does 

18 she say? 

19 A The discharge line? Oh, no. The plan -- oh, 

20 sorry. "Discharged today because no more pain." 

21 Q In fact, when we deposed you, didn't you 

22 indicate that you didn't expect Ms. Abarca to have ongolng 

23 problems? 

24 A I'd have to look at my deposition, but, you 

25 know, before I could say I said that. 
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1 Q When we deposed you, you had no plans to 

2 prescribe additional medication or perform any additional care 

3 for Maria, correct? 

4 A You say me, you mean my office? 

5 Q Your office, right. 

6 A Correct. That's what it says on the paper, yes. 

7 Q Okay. And you never told her we're done with 

8 you, never come back? Wouldn't your office have left the door 

9 open if symptoms return that she can come back? 

10 A We always tell patients, at least that's what I 

11 tell patients when they resolved -- or when they resolve --

12 when they discharge from us. 

13 Q And based on the way she left your office, you 

14 would have expected her to feel better today than she did at 

15 the beginning of her care with your office? 

16 A I can't say that. 

17 MR. BAIRD: I'd like to publish his deposition. 

18 THE COURT: Sure. 

19 BY MR. BAIRD: 

20 Q Okay. So let's turn to page 30. 

21 A 30? Okay. 

22 Q Page 30, line 16. So I asked you, "based on the 

23 records you reviewed, would you surmlse that Ms. Abarca's pain 

24 would be better today than it was right before she started 

25 treatment with your clinics?" 
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1 And your answer was? Go ahead and read it, yeah. 

2 A "Assume something horrible happened, like RSD or 

3 those rare things, then I would say because it looked like 

4 towards the end -- towards the last visit compared to the 

5 first, she had improved a lot of her symptoms except for the 

6 back pain towards the end." 

7 Q Okay. And we just looked at the last visit with 

8 your office; wouldn't you agree that the last record for your 

9 office, even her back pain is improved? 

10 A I mean, there is the assumption there. You said 

11 the records you reviewed. Because I've reviewed other records 

12 Slnce then. 

13 Q Okay. 

14 A I think at the time of my depo, I only had my 

15 visits or my own clinic's visits. And I think that is fair to 

16 say what I said in my depo, if I'd just looked at my own 

17 records. 

18 Q Okay. Very good. Now let's talk about 

19 Christian for a while. 

20 A Is it the same one? 

21 Q Oh, you can just set that to the side. We'll 

22 talk about records. Looking through your records, which that 

23 lS going to be Exhibit 5, 6, one of those. 

24 A 

25 that --

That's the -- it looks like aCT, starts with 
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1 Q Oh, no. 

2 A -- the lwnbar spine? 

3 Q That's not it. Let's 

4 A No? 

5 Q That's probably [indiscernible] . There we go. 

6 Okay. Let's flip through the notes from Ms. Rodriguez, I 

7 think -- well, see, one of these is [indiscernible] . Oh, no, 

8 I'm sorry. 

9 Can you flip through here and tell me if there's any 

10 evidence that a disc injury was diagnosed in Mr. Cervantes? 

11 A All I see in there are just the notation that an 

12 MRI was ordered, but I don't have the MRI report in there. So 

13 in that section of 6, I couldn't say that. 

14 Q Okay. Do we see any diagnoses or even a 

15 reference to any significant shoulder pain? 

16 A For Mr. Cervantes? 

17 Q Uh-huh. 

18 A No, I don't see anything indicating a shoulder 

19 lnJury for Mr. Cervantes. 

20 Q Okay. And did you identify at any time any 

21 neurological symptoms? 

22 A 

23 Q 

24 A 

25 Q 

Not that I saw looking through these records --

Okay. 

-- just now, no. Aside from pain. 

Okay. When you-- when we took your deposition, 
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1 you said that Mr. Cervantes first complained of low-back paln 

2 10 days after the accident. Does that match your records? 

3 A That would make sense. He had the complaint of 

4 low-back paln 10 days after the accident, yes. I don't know 

5 if it started then, but he -- he complained of it that day at 

6 least to us. 

7 Q Now, Doctor, for -- for Christian, we do have 

8 the dictation. In this dictation, on page 4 of Exhibit 6, I 

9 think -- it's in the one in your hand. 

10 A Okay. 

11 Q Neurologically, he's within normal limits, 

12 correct? 

13 A Correct. 

14 Q Page 4. All right. And neurological Slgns are 

15 the sort of things you would look for if you were concerned 

16 that there was something impinging on or or affecting one 

17 of the nerves in the spine, fair statement? 

18 A That would be definitely one of the things you 

19 look for. 

20 Q And-- and it's negative ln that -- in the 

21 dictation, the only time we get a real explanation from Ms. 

22 Rodriguez about her examination, correct? 

23 

24 

25 

A That I see here, yes, correct. 

Q Okay. Thank you. 

MR. BAIRD: No further questions. 
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1 MR. SIMON: Just a few. 

2 REDIRECT EXAMINATION 

3 BY MR. SIMON: 

4 Q Doctor, you were asked when low-back complaints 

5 by Christian were first reported after the accident 10 days 

6 later? 

7 A I thought he said shoulder. I mean, I made a 

8 mistake and you -- yeah, he did say low back, correct. Yeah. 

9 Yeah. I did say --

10 Q You think that's the first time he ever 

11 complained of low back after the accident to any medical 

12 provider? 

13 A I doubt that. But all I was saylng lS that 

14 according to the records, because our first visit was 10 days 

15 after his accident, so he definitely complained about it on 

16 that day. 

17 Q All right. 

18 A Like I asked the question. 

19 Q So-- so that's the first time you saw him, 10 

20 days later? 

21 A Correct. 

22 Q All right. And it would surprlse you that he --

23 if he would not have reported it earlier, right? 

24 A Correct. To be absolutely sure, I would have 

25 looked at Dr. Adair's note to get a 
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1 Q Because Dr. Adair referred him to you? 

2 A Correct. 

3 Q And you were asked whether he had a normal 

4 neurological exam at your visit? 

5 A Correct. 

6 Q Correct? All right. So I'm golng to show you 

7 the initial evaluation by Dr. Adair three days after the 

8 accident, and under low-back pain --

9 MR. SIMON: Ms. Court Recorder? 

10 THE COURT RECORDER: One moment. 

11 BY MR. SIMON: 

12 Q All right. In the low-back section. Okay. In 

13 the low-back section, it says he's experiencing low-back pain. 

14 Then it goes on to say the pain does radiate from the low back 

15 to the bilateral posterior thigh regions. He has tingling ln 

16 the bilateral thigh regions. And he states that he's 

17 experiencing this pain daily. What would that mean to you, 

18 that finding made by Dr. Adair? 

19 A That something is irritating a nerve. What lS 

20 causlng it, I don't know at this time. 

21 Q Okay. And lS that a neurological finding at 

22 that point? 

23 A Pain, sensation changes are all neurological 

24 changes, or neurological sclence. 

25 Q Okay. And so this entry by Dr. Adair 
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1 demonstrates neurological findings three days after the 

2 accident? 

3 A Correct. 

4 Q You also were asked whether or not Christian 

5 Cervantes was ever diagnosed with a disc injury in your 

6 records? 

7 A Correct, I was. 

8 Q Okay. And during the time that you treated him, 

9 you discharged him in March? 

10 A I think March 20th. 

11 Q All right. 

12 A March 27th, sorry. 

13 Q I'm going to show you the initial evaluation by 

14 Dr. Coppel ln February, which is Exhibit -- Exhibit 8, page 

15 22. And he has a diagnosis of lumbar facet syndrome and 

16 lumbar disc displacement. Can you tell the jury what that 

17 diagnosis means? 

18 A Yeah. Lumbar facet syndrome is, the way I 

19 describe it to patients, you know, the bones of the low back, 

20 they stack up one by one, and there's a disc ln between there. 

21 But on each bone there's a little wing on either side. So 

22 where a flat part of a bone touches another, that's a facet. 

23 And sometimes that gets irritated, because they smack into 

24 each other and they just have some swelling around it. Which 

25 usually doesn't show up on an MRI. 
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1 And the disc displacement is, I imagine a disc that's 

2 ln between, it's kind of like a water balloon mixed with a 

3 stale jelly donut, where if you push on it, it's got to go 

4 somewhere, that little jelly ln the middle. And usually it 

5 pushes backwards or slightly to the right or slightly to the 

6 left. And all it's saying there is it's been displaced 

7 somewhat. It's not being more specific than that, though. 

8 Q All right. And so as far as whether or not 

9 there lS some disc injury to Mr. Lopez in this case, would you 

10 agree with Dr. Coppel that there was more than just a 

11 myofacial strain? 

12 A Yeah. I mean, without looking at the MRI, I'd 

13 say, yeah, that diagnosis right there says that there has to 

14 be something going on with the disc, because it's been 

15 displaced in the sense that the liquid-y jelly center is kind 

16 of pushing against it and tearing the skin on the outside, 

17 possibly, or deforming the skin. 

18 Q All right. And this diagnosis was made while 

19 you were still treating Christian, accurate? 

20 A I'm not sure of the date of that visit. 

21 Q I'll just represent to you it was about a month 

22 before you discharged him. 

23 A Yes, it was. 

24 Q All right. And if this diagnosis was made by 

25 Dr. Coppel, who's someone you refer to --
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1 A I do. 

2 Q -- right? You trust his judgment? 

3 A I do. 

4 Q Is he an excellent doctor? 

5 A Went to Johns Hopkins, he's a great doctor. 

6 Q Okay. And so if he's rendering a disc 

7 diagnosis, would you agree with him that that is related to 

8 the motor vehicle accident several months earlier? 

9 A I would. 

10 Q And that oplnlon lS to a reasonable degree of 

11 medical probability? 

12 A It is. 

13 Q Turning to Maria, you were shown a record about 

14 paln golng around the waist and her describing it as waist 

15 paln. Is that something uncommon for someone who doesn't know 

16 medical terms? 

17 A Well, I mean, you know, you usually think of 

18 waist paln if you're sitting-- in this kind of instance, if 

19 you're sitting in a car, it would be the lap that might hurt 

20 your waist, but it wouldn't radiate around to your low back. 

21 That would be something else. I've never seen that happen. 

22 Q All right. Just want to show you that note real 

23 quick agaln, and then we'll be done. All right. There's 

24 these little lines that are going there, right? 

25 A I do, yeah. 
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1 Q Is there --what --what's the meanlng of the --

2 the lines? I see some definitions above. 

3 A Yeah. 

4 Q And you see on the screen where you have even 

5 definitions on your medical record? 

6 A Let me go to this. That should be described as 

7 a stabbing-type pain, which are slash marks which go from the 

8 left to the right, rising. 

9 Q 

10 low back? 

11 A 

12 Q 

13 A 

14 Q 

15 spine? 

16 A 

17 Q 

18 A 

19 Q 

20 waning? 

21 A 

22 Q 

23 someone has 

24 A 

25 Q 

Okay. So she had stabbing-type of paln ln her 

Correct. 

In her lumbar region? 

Correct. 

Which is where the L5-S1 lS located ln her 

Correct. 

Okay. And that's on the day that you saw her? 

That's on her initial visit, yes. 

Initial visit. Doctor, what is waxing and 

Comes and goes. 

Okay. And are these type symptoms --when 

a disc injury, do those symptoms wax and wane? 

Oh, yeah. Mostly definitely they can. 

Okay. And just because somebody is feeling good 
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1 one day and reporting no paln, does that mean the lnJury lS 

2 forever cured if they have a disc injury? 

3 A Well, I mean, usually when you have a disc 

4 lnJury --this is usually-- again, I'm-- you know, just a 

5 global kind of thing, then you have musculoskeletal-type 

6 stuff, or muscles and tendons and things around it. So those 

7 can have -- wax and wane, as well, too. So you have two kind 

8 of things going on. So as one is improving, another one can 

9 still be there. And the disc, again, as it's sitting there in 

10 between the bones there, it may not be deformed that day. As 

11 you move it and stress it more, if there is a tear or can 

12 cause the little pulp to move more, the deformity to get 

13 worse, that could happen, as well. It just depends on what 

14 the patient's doing, their activity level, what they're trying 

15 to do, those kind of things. 

16 Q Okay. And in this case, the --the muscle 

17 ligament injuries and the disc injuries that you've identified 

18 in the records are related to this car accident? 

19 A I do feel that's true. 

20 Q All right. And that lS stated to a reasonable 

21 degree of medical probability? 

22 

23 

24 

25 

A It is. 

Q Thank you, Doctor. Nothing else. 

THE COURT: All right. Anything else? 

RECROSS-EXAMINATION 
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1 BY MR. BAIRD: 

2 Q Doctor, lS it safe to say you, when your office 

3 was treating and when all these opinions on the diagnoses of 

4 Mr. Cervantes were made, you did not have access to all of the 

5 medical records in this case; fair statement? 

6 A During the time of the visits? Yes. 

7 Q Yes. And you -- and you personally have not had 

8 the opportunity to review the depositions of any of these 

9 medical providers or of the plaintiffs in this case, correct? 

10 A I have not looked at those. 

11 Q Nothing further. Thank you. 

12 FURTHER REDIRECT EXAMINATION 

13 BY MR. SIMON: 

14 Q You've reviewed medical records ln this case, 

15 though, right? 

16 A Oh, I have reviewed the medical records. He 

17 said depositions. 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 opinions? 

Okay. 

Yeah. 

But you've reviewed medical records? 

Medical records, yes. 

Okay. And beyond your records? 

Correct. 

Okay. And your oplnlons here today are informed 
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1 A They are. 

2 Q Thank you, Doctor. 

3 MR. SIMON: Nothing else, Your Honor. 

4 THE COURT: All right. Thank you, Doctor, for your 

5 time. You're free to go. 

6 Counsel, I think that we're golng to call it a day. 

7 It's 10 till 5:00. 

8 MR. BAIRD: Very good, Your Honor. 

9 THE COURT: All right. Ladies and gentlemen of the 

10 Jury, I think probably on Monday this is going to be submitted 

11 to you for deliberation. We'll see you back Monday at 1:00. 

12 Until -- until we see you Monday, remember, you 

13 cannot discuss this case in any way, do not do any research, 

14 and do not form or express an oplnlon. See you on Monday. 

15 (Jury recessed at 4:52p.m.) 

16 THE COURT: See you Monday. What time -- are you 

17 golng to come a little bit early, try to get the jury 

18 instructions done? 

19 MR. MICHALEK: Yeah. If we could-- we'll certainly 

20 be here at your convenience, Your Honor. So you want us to 

21 get here at 12:30 or 12:00? 

22 THE COURT: I probably won't be out of court till 

23 close to 12:00. So could you glve me till 12:30, please. 

24 

25 

MR. MICHALEK: Sure. Just one foundational thing. 

THE COURT: Uh-huh. 
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1 MR. MICHALEK: I -- remember we left off with Dr. 

2 Koka and you had asked for additional foundation regarding the 

3 UMC bills. 

4 THE COURT: Uh-huh. 

5 MR. MICHALEK: And just so we get it clear, I guess, 

6 counsel was withdrawing trying to get that through on Dr. 

7 Koka. He may try to do it some other way. But you had asked 

8 for additional foundation before the UMC bills would be 

9 admitted through Dr. Koka, and I think he's withdrawn that. 

10 But I just want to be clear, get that on the record. 

11 MR. SIMON: The bills have been admitted. We just 

12 haven't 

13 MR. MICHALEK: The reasonableness -- the 

14 reasonableness. 

15 

16 Jury. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SIMON: The reasonableness lS contested for the 

MR. MICHALEK: Agreed? 

MR. BAIRD: Agree. Have a good weekend, Your Honor. 

THE COURT: Have a wonderful weekend. 

(Court recessed for the evening at 4:54p.m.) 
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