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1 * % %

2 RENO, NEVADA, JULY 21, 2015

3 * % %

4 THE BAI LI FF: Good afternoon, your Honor. This

5| is case nunber GR15-00125, the Hailu matter.

6 THE COURT: Good afternoon. M nane is Frances
7| Doherty. Do you m nd saying your nanes for the record

8| if you're at the front of the table at one of these two
9| tables?

10 MR O NMARA: M nane is Wlliam O Mara. |

11| represent the plaintiff in this case, the Guardian --

12 THE COURT: Pleased to see you.

13 MR O MARA: -- M. Gebreyes.

14 MR. CGEBREYES: Fanuel Cebreyes.

15 MR. PETERSON: Bill Peterson again, your Honor.

16 | We represent the defendant in this case, Prine

17| Healthcare. Jacey Prupas is with ne. W also have

18 | Hel en Lidholmwho is the CEO of Saint Mary's Hospital;
19 | we have Tammy Evans, the director of nursing; and we

20 | have Dr. Floreani who is a pul nonol ogi st and has been
21 | seeing Aden Hailu since April.

22 THE COURT: Al right, thank you, and Dr.

23| Byrne, you're here at the table. You've been a w tness
24| in this case and it just is nore accommpbdating for you

25| to sit at this table so you can hear better; is that

Bonanza Reporting - Reno (775) 786-7655 1111 Forest Street Reno, NV 89509



Page 5

1 correct?

2 DR. FLOREANI: That's correct, your Honor.

3 THE COURT: Ckay, that's fine. N ce to see you
41 again as well. So counsel, where are we on this case?

5 MR. O MARA: Your Honor, at the |ast hearing, |

6| have the transcript redone, so we're here to find out

7| whether or not that physician determ nes -- not whether,
8| we're not here to determne death or life. W're here
9| to determne that the physician is going to treat the
10 | patient, prescribe a protocol for the patient that the
11 | CGuardian is hoping for and works with the Guardian to
12 | accommobdate a transfer.

13 In that regard, your Honor, we have Dr. Brian
14| Callister fromReno who | believe is willing to take on
15| the care of the young | ady.

16 W' ve made arrangenents with Anerican Med

17| Flight to transport the patient from Saint Mary's

18 | Hospital by air. First of all, it goes ground

19 | transportation to air, and air transportation to ground
20| down in Las Vegas, and then she will go to St. Rose de
21 | Linma Hospital.

22 In Rose de Lima Hospital, Dr. Scott Manthei

23| will take over the care of the young lady. The

24 | Pul nonary Associ ates associated with St. Rose de Linma

25| will cake care of the pul nonary problens that she may or
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1| may not have.

2 | think that's a broad outline of what has to
3| be done. | wll remnd the Court that under the

4| statute, doctors don't have any say on what treatnent
5| can be done if they have the right -- the parents have
6| the right to have a doctor and if he recomends the

7| treatnent, then they can receive that treatnent, and

8 that's in 449, NRS 449. So wth that, I'll call Dr.

9| Brian Callister.

10 THE COURT: |1'mgoing to hear from M.

11| Peterson. | asked for both counsel's report on the

12 status of the case.

13 MR. O MARA: Sorry.
14 MR. PETERSON. Thank you, your Honor. First of
15| all, I'd like to say that we've been at this for quite

16 | sone tinme. W spoke with M. O Mara yesterday, we spoke
17| with himthis norning.

18 Not once did he ever give an indication that he
19| was going to call these witnesses. Not once did he

20 | provide the information to us that he just inforned the

21| Court about. W are hearing it for the first tine just

22| as you are hearing it today, and |I take unbrage at that

23| sort of practice in this comunity to begin wth.

24 Secondly, there is a witten order in the case

25| signed by you, reviewed by M. O Mara, al so signed by
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1| M. OMira, and signed by us. That order provides that
2| what he was to provide to you, and to us, by today was a
3| proposed witten nedical plan and a di scharge plan for

41 Aden Hailu. He was supposed to provide to you a witten
5| plan regarding a proposed plan of care, including all of

6| the details, sone of which he described in general terns

71 just now, none of which has been provided.
8 Furthernore, the plan was supposed to have been
9| prepared after -- according to your order at paragraph

10 | one and five, after an evaluation of Aden Hailu which

11 | has not occurred, and such evaluation to take place or
12| to be perfornmed by a physician, and a doctor of

13 | osteopathic nedicine is not a physician or |icensed by
14| the Medical Board in the State of Nevada or credential ed
15| at Saint Mary's which is a requirenent, and therefore

16 | unless we've got a ot nore details here and great

17 | specificity with actual commtnents to include a plan

18 | for your Honor since you've indicated that you believe
19 | that your duty here is to |ook after the best interest
20 | of Aden Hailu, that's on the assunption, of course, that
21| she is still alive, which she is not, but one of those
22| elenments was to determine how all of this was going to
23 | happen financially.

24 M. O Mara infornmed the Court that Medicare

25| stops paying -- he told us last tine Medicare stops
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1| paying on July 31st, and therefore there's been no

2| mention nmade of that.

3 Al of these, your Honor, basically are kind of
41 surrounding, | guess, the paraneters of what you wanted
5| to hear today, but which I think nmaybe are aside from

6| the point, and M. O Mara has said that is not the point
7| which is whether or not Aden Hailu is alive or dead,

8| which is why | thought that you had ordered, and that

9| M. O Mara had agreed, that there would be a |icensed,
10 | credentialed, qualified nedical practitioner who woul d
11 | perform an evaluation on Aden Hailu to determ ne whet her
12 | or not any of this is appropriate. None of that has

13 | happened.

14 THE COURT: Can you respond to that, M.
15| O Mara?
16 MR. O MARA: Yes, your Honor. Cbviously I was

17 out of town until yesterday --

18 THE COURT: But you knew that going into it.
19 MR O MARA: | did, and | advised the Court of
20| that. | did not hear fromny client until yesterday
21| that there was a possible plan. | did not know about

22| the doctors at all until this norning.
23 Dr. Brian Callister, who is a |licensed
24 | physician in the State of Nevada and is qualified at

25| Saint Mary's Hospital, and | have his curriculumvitae
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1| for the Court to review, arrived fromDallas at 10: 30

2| this norning and went over to evaluate the young | ady.

3| He will testify with regard to that.

4 The plan is just as we indicated, Medicare w ||
5| take care of the flights -- not Medicare. Medicaid wll
6| take care of the flights and the transportation on the
7| ground. Saint Mary's Hospital will then take care of

8| her and it will be out of the hands of Saint Mary's

9| Hospital or Prinme and her life will continue.
10 Despite the fact that they say she's brain
11 | dead, there is still novenent in the brain that can be

12 | enforced or helped with thyroid treatnent and that was
13| the testinony of Dr. Byrne the last tine, so we stil

14 have the situation.

15 Unfortunately, |I did not get Dr. Callister's

16 | report until late this afternoon just before comng into
17 | court.

18 THE COURT: Have you given it to M. Peterson?

19 MR O MARA: | haven't gotten a witten report,
20 | your Honor. | just received word from hi mbecause he

21| had just finished the evaluation of how she is and what

22 she' s doi ng.

23 THE COURT: |Is he here now?
24 MR. O MARA: Yes, your Honor.
25 THE COURT: | think M. Peterson has a right to
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1| talk to him about what he's going to testify to.

2 MR O MARA: | have no problens with that.

3 THE COURT: Let nme be very clear. There was

4 | medical evidence presented at the | ast hearing. That

5| nedical evidence suggested substantial credible

6| information upon which a reasonabl e person would rely

7] fromDr. Heide indicating that your child is in a state
8| of continued |ife support and that she neets the

9| statutory definitions for death should that |ife support
10 | be discontinued, and so what you were to do and what

11| you're doing are two different things.

12 What you were to do was obtain, as offered,

13 | additional nedical information that would help this

14 | Court and help the Guardi an reach a concl usion different
15 | from what the overwhel m ng nedi cal evidence had

16 | established at the | ast hearing.

17 Dr. Byrne's evidence was not nedically

18 | acceptable, was not conpelling, was not credible, and
19| was not sufficient for the Court to reach a concl usion
20 | consistent with ongoing continued and extended care, so
21| the plan was, M. O Mara, to allow you additional tine
22| to provide other credible evidence and a plan of care.
23 | don't have that. 1'Il listen to your

24 | testinony fromyour witness, but |I'mnot redirecting

25 this case because redirection inconsistent with nedical
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1| evidence that will be in the record will then go to

2| other issues, issues of best interest decision nmaking,

3| issues of whether or not you' re asking for experinental
4| medical care and treatnent approval, so this is not just
5| the issue of whether or not Saint Mary's remains

6| involved in the life of your child or her circunstances.
7 The Court will not facilitate an inpractical

8| course of treatnent, so you've already not net the

9| expectations of the Court and the order of the Court.

10 Il wll again allow supplenentation of the

11| record to hear what you have, but be aware this is not
12 | just about Saint Mary's and whether they're in and out
13| of this case. It is the responsibilities of the

14| CQuardian, it is the best interest of your child, it is
15| the medical information in the record and whet her or not
16 | the Guardian is acting consistently with what is

17| credible in this record.

18 Il wll not extend inpractical, inprudent,

19 | unsupported neasures, and | had hoped to have that

20 | information to suggest that what you' re hoping for is

21 | none of those, is not inpractical, is not inprudent, is
22 | not inconsistent with the bal ance of the evidence. |

23 | hope you have that now because that's what |I'm | ooking
24| for.

25 MR OMVRA 1|'lIl do the best | can, your
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1| Honor. The only thing that | would disagree with the

2| Court is the |aw does not give themthe right to decide
3| whether she's dead or not.

4 The Guardi an, or the parent, has the right as

5| to whether or not treatnent can be given or wthheld,

6| and even the case |aw says that that's true, so it's

71 really his decision, not the Court's decision, and there
8| is a nmethod of care that can be given to her.

9 | don't know that | can show that she's going
10 | to be up and runni ng and doi ng magi cal things or

11| anything else. That's for the future. Al we knowis
12 | that she's not in a great condition now, but she does

13 | have an opportunity to get better.

14 THE COURT: So it's the Court's responsibility
15| to oversee the appropriate judgnent of the Guardi an, and
16 | it's the Guardian's responsibility in a circunstance

17| such as this to evidence that that judgnent and deci sion
18 | making is consistent with best interests, wth supported
19 | evidence, with prudence and reasonabl eness, so you're

20| right, it's not just Saint Mary's, it's the Guardi an and
21| the quality of the Guardian's decision making that the

22| Court is review ng.

23 So we'll take a break. M. Peterson, you nay
24| interviewthe witness if that's your desire, and then
25| we'll hear fromthe witness and go fromthere.
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Page 13

1 MR. PETERSON:. Wbuld it be perm ssible, your
2| Honor, since we're talking with experts to talk to the
3| witness with Dr. Floreani with ne?

4 THE COURT: Yes, and then M. O Mara may tal k

S| to Dr. Floreani if you're going to call Dr. Floreani.

6 MR. PETERSON: Yes. Thank you.

7 (A recess was taken.)

8 THE COURT: Al right. M. O Mara?

9 MR. O MARA: Yes, your Honor. | call Brian

10 Callister to the stand.

11 BRI AN CALLI STER, M D.

12 havi ng been duly sworn,

13 was exam ned and testified as foll ows:
14 EXAM NATI ON

15| BY MR O MARA:

16 Q Pl ease state your nane.

17 A Thomas Brian Callister.

18 Q And are you a doctor?

19 A Yes, |'ma physician. |'ma nedical doctor,

20 | not an osteopathic doctor.

21 Q And how | ong have you been a doctor?
22 A Si nce 1988.

23 Q And is this your curriculumyvitae?
24 A Yes, it is. Yes, sir.

25 Q Exhi bit 1.

Bonanza Reporting - Reno (775) 786-7655 1111 Forest Street Reno, NV 89509
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1 THE CLERK: This will actually be Exhibit A
2 Guardi an's Exhibit A

3 THE COURT: Are we continuing the exhibits from
41 last tinme?
5 THE CLERK: W are, but all of the exhibits

6| fromthe previous hearing are the interested parties

7| exhibits which are nunerical .

8 THE COURT: And just for the record, | don't

9| think any of the exhibits fromthe |ast hearing were

10| offered for adm ssion.

11 MR. PETERSON:. | offer all ny exhibits, your

12 | Honor, and | have no objection to his.

13 MR. O MARA: | have no objection to his

14 | exhi bits, your Honor.

15 THE COURT: Al right. M. Peterson's exhibits
16 | on behalf of the hospital will be admtted fromthe | ast
17| hearing. Exhibit Awll be admtted fromtoday's

18 | hearing. Go ahead.

19| BY MR O MARA:

20 Q Do you have any specialties?

21 A I nternal nedicine and hospitalist nedicine.
22 Q Do you take care of acute care patients?

23 A Yes, | take care of acute care cases.

24 Q Have you had an opportunity to | ook at Aden

25 Hai | u?

Bonanza Reporting - Reno (775) 786-7655 1111 Forest Street Reno, NV 89509
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1 A Yes. | first met her at around 11:00 a.m this
2| norning and | was in the vicinity, in and out of her
3| roomand perform ng an eval uation, review and exam

4| between approximately 11:00 a.m and 1:00 p. m today.

5 Q And you're aware of what this hearing is about;
6| is that correct?

7 A | believe so, yes.

8 Q You' ve had conversations with ne as well as

9| you've read the Court's order in this particular case?
10 A Yes, | did read the Court's order.
11 Q And you know that Saint Mary's does not wi sh to

12 | care for her any further?

13 A Yes, that's ny understandi ng.
14 Q So is she in a position where she can travel ?
15 A | believe she's in a position where she could

16 | travel with advanced |life support services to another

17| facility or another city if that's what the famly

18 | wi shes.

19 Q Ckay. Can you give nme your opinion with regard
20| to what her status is?

21 A In brief, | believe that her status is quite

22| grim | think that her chance of survival, her chance
23 | of awakening fromher current state is a | ong shot.

24| However, | do not think that the chance is zero.

25 Q Okay. What initial care would you believe is
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1 necessary?

2 A The initial care at this point if further

3| treatnent was to be continued would invol ve tracheostony
4| and a gastrostony tube placenent in order to continue

5| the nechanical ventilation that she needs. Albeit it's
6| relatively high-risk in her, the alternative is death,

71 so like anything risk versus benefit, | believe the

8| potential benefit of a tracheostony and Gtube if we are
9| to continue care would be in her best interest.

10 | also believe that different therapies that

11 | have been offered that | read proposed in sone of the

12 | Court's docunents by Dr. Byrne, | amnot an endocri ne

13 | expert on the concept of trying what we would call an

14 | enpiric trial of different nodalities of the care.

15| That's different than an experinental therapy.

16 An enpiric trial, once again fromthe point of
17| view of risk versus benefit, there's not really any risk
18| to trying nodalities to reduce brain edenma and see if

19| there is any response at all.

20 Do | think there would be a response? Probably
21| not. But | cannot say that there would not be a

22 | response with certainty, and there lies the difficulty.
23 Q Do you have any ot her opinions, Doctor?

24 A The ot her concern that | had was the original

25 | el ectroencephal ogramon this patient perfornmed in early
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1| April was really pretty different or inconsistent with

2| the findings on the MRl and the transcerebral Dopplers

3| in that the transcerebral Dopplers and the MRI's showed
4 | extensive damage at the initial EEG on April 6th and the
5| neurologist's notes, which | know you have the nedi cal

6| record, said it was essentially nornal.

7 The el ectroencephal ogram which by itself is

8| not sonething that can tell you a patient will recover

9| or not. The electroencephal ogram the EEG was repeated

10| twice nore, two nore tines in the foll ow ng

11 | approxinmately a week, but all in early April.
12 It did show deterioration, but what gives ne
13| pause is there were still diffuse brain waves. They

14 | were abnornmal and they were slow, but there were brain
15 | waves diffusely recordabl e throughout the EEG and the

16 | neurol ogi st comented on that.

17 Now, is that a sign that should give us hope

18 | that she's going to suddenly wake up and recover? No.

19| But it's also sonething that should give you just enough
20 | pause to say you can't say with certainty that her

21 chances are zero.

22 Q So is this the type of thing that you would
23| |eave the decision to the parent?
24 MR. PETERSON: |'mgoing to object to that,

25| your Honor, he's not a doctor that --
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1 THE COURT: Sustained. Sustained.
2 MR O MARA: That's all the questions | have,

3| your Honor.

4 THE COURT: M. Peterson?
5 MR. PETERSON: Thank you, your Honor.
6 CROSS EXAM NATI ON

7 BY MR PETERSON:

8 Q And thank you for letting ne speak with you

9| earlier.

10 A Sur e.

11 Q | just wanted to get a few things clarified,
12 | nostly all the things you and | already went over.

13 A Ckay.

14 Q The first tinme you were involved in this case

15 | was Sunday ni ght?

16 A By tel ephone.

17 Q And you got a call fromDr. WAl sh, was it?
18 A Tom Wal sh, | think that's his nane. He's a
19 | physician in rural Nevada, | believe in Yerington and

20 | Schurz, that had net me in different nmedical venues or
21 | heard ne speak, |I'mnot sure which, but he called ne and
22| | actually initially thought he was calling about

23| transferring a patient to Reno, but then he told ne it
24 | was about an existing patient.

25 Q Ckay. And then subsequent to talking with Dr.
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1| Walsh, you talked with M. O Mara here and you tal ked

2| with Dr. Byrne sitting over here on the side?

3 A Next Dr. Byrne called ne and gave ne his

4 | background and perspective on the case. He sent ne his
5| statenent for the Court, and then | talked to -- the

6| patient's father called ne.

7 Q Yes.

8 A And | actually didn't speak to M. O Mara

9| wuntil -- when did we speak?

10 MR. O MARA: After you got off the plane today.
11 THE WTNESS: That's right, today. | let them
12 | know that | would be willing to do an eval uati on and

13 | give ny recomendations, or at |east state my opinion of
14 | what | thought, but that | was in Dallas, Texas and

15| woul d not be back until Tuesday norning.

16 | BY MR PETERSON:

17 Q And under no circunstances woul d you undert ake
18 | the responsibility for caring for Aden Hailu?

19 A | physically cannot due to ny travel schedule

20 | and ny chief nedical officer job.

21 Q So you will not be her doctor?

22 A | will not be her doctor.

23 Q And you have not been her doctor?

24 A | have not been her doctor.

25 Q Ckay. Subsequently your next involvenent in
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1| the case was after the conversations on Sunday ni ght was
2| today, right?

3 A Yes.

4 Q And today you went down to Saint Mary's

5| Hospital at 10: 307

6 A 11: 00, right.

7 Q 10: 30, 11:00. You spent about two hours there?
8 A Yes.

9 Q In that two-hour period, you | ooked at sone

10 | nedical records?

11 A Yes.

12 Q And then you also went into | ook at Aden Hailu
13 | and eval uate her?

14 A Correct.

15 Q Ckay. And the nedical records you | ooked at

16 were the EEG correct?

17 A Three of them

18 Q The MRI?

19 A Yes.

20 Q The apnea test?

21 A Wthin the progress note of Dr. Bacon. That

22 | particular thing is a very common thing and the results
23| are usually incorporated within the progress note of the
24 | pul nonary physician, so that was in the progress note of

25| Dr. Bacon on My 28t h.
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1 Q Did you know she had two apnea tests?

2 A | did not see the second one. | actually saw

3| Dr. Bacon and he pointed out to ne that one. He didn't

41 tell nme there was another.

5 Q kay. And nor did M. O Mara, nor did Dr.

6| Byrne, and nor did the father?

7 A No.

8 Q None of themtold you he had two apnea tests --
9| she had two apnea tests?

10 A What was the date -- no. Wat was the date of

11 t he second one?

12 Q The next thing you exam ned was the nedication
13| list, right?

14 A Correct.

15 Q And you | ooked at the neurol ogi cal notes?

16 A And ot her progress notes, but a smattering of
17| them | certainly didn't review every day for the past

18 | three-and-a-half nonths.

19 Q Al right. And then you went into Aden Hailu's
20| room right?

21 A Correct.

22 Q You spent about 20 m nutes exam ni ng her,

23| correct?

24 A Twenty to 30 m nutes, yes.

25 Q The first thing you did was you took an initial
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1| look and you did a visual exam nation of her as she was
2| laying in the bed, correct?
3 A Right, and | |ooked at her nonitor to | ook at

41 her vital signs and records.

5 Q Al right. You exam ned her |ungs?
6 A Yes.
7 Q And you do that the way we all see it on

8| television with the stethoscope?

9 A Yeah.

10 Q Lungs were wor ki ng?

11 A Yes.

12 Q Whi ch woul d be consistent with a ventilator,

13 | correct?

14 A Yes.

15 Q Then you exam ned her -- or you did the sane
16 | thing and listened to her heart? Her heart was worKking?
17 A Yes.

18 Q Al so consistent with being operated under a

19| wventilator?

20 A Not necessarily. A ventilator per se does not
21 | Kkeep the heart beating.

22 Q kay.

23 A If you are not breathing, a |lack of |ung

24 | function can cause your heart to stop, but a heart can

25| stop for other reasons than not having a ventil ator.
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1 Q You're not the telling the Court that her heart
2| is not -- that her heart is beating independently of the
3| mechanical devices that are keeping it beating? Are you
41 telling the Court that?

5 A Not directly. Indirectly.

6 Q Al right. You then -- you're not a

7| neurol ogist, correct?

8 A No.

9 Q And you're not then famliar with the standards
10 | of practice that are applicable to the practice of

11 | neurology in the State of Nevada?

12 A | amnot intimately famliar on a daily basis
13| as far as reviewng it to have it at the tip of ny

14 | tongue, no.

15 Q You're not an expert in neurol ogy?
16 A No.
17 Q Nonet hel ess, you did perform sone neurol ogi cal

18 | procedures or tests on her?

19 A Whi ch woul d be consistent with a board

20| certified internal nedicine and hospitalist scope of

21 | practice, and interpreting these exans woul d al so be

22| consistent wth that.

23 Q Are you famliar with the definition of brain
24| death under the Uniform Determ nation of Death Act as it

25| exists in Nevada and throughout the United States?
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1 A Yes.
2 Q VWhat is it?
3 A | can't read it to you word-for-word, but |I'm

41 famliar with it.

5 Q What is your understandi ng?

6 A My under standi ng, there's several separate

7| tests that you can use, including an apnea test and

8 | other evidence of coma and | ack of responsiveness that
9| you can use summarily to determ ne whether or not a

10 | patient neets the criteria for brain death in a |egal

11 | sense.

12 Q Uni form Determ nati on of Death Act provides for
13 | none of those things, do you know that?

14 A Okay. Well, then I'mthinking of sonething

15| else then.

16 THE COURT: Provides for what, M. Peterson? |
17 | didn't hear that question fully.

18 | BY MR PETERSON:

19 Q Do you know the Uniform Determ nati on of Death
20 | Act provides for none of the things that you just

21 | described to the Court?

22 A kay. Then I'mthinking | guess of the

23 | Anerican Association of Neurology criteria or sonething
24 | el se.

25 Q Based upon those criteria, do you agree that
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1| those standards are, so far as you understand them or

2| know them the standard nedical practice for

3| neurologists in the State of Nevada for determ ning

4| brain death?

5 A What's the question? |'msorry.

6 Q The question is, for purposes of applying the
7| nmedical standards that exist in the State of Nevada, you
8| would agree that the tests pronul gated by the Anmerican
9| Association -- excuse ne, the Anerican Associ ation of
10 | Neurologists is the standard of practice in Nevada?

11 MR. O MARA: (bjection, your Honor. | believe

12| that's a | egal standard.

13 THE WTNESS: That's what | was going to say.
14 MR. O MARA: Not a nedical standard.
15 MR. PETERSON: ['Il ask it a different way,

16 | your Honor.

17 | BY MR PETERSON:

18 Q Are you qualified to tell this Court what the
19 | nedical standards of practice are in the State of Nevada

20 | for neurol ogists?

21 A Froma |l egal definition?
22 Q No, |I'mnot asking for anything | egal.
23 A As a neurol ogi st, no, because |I'mnot a

24 | neurol ogi st.

25 Q Al right. Then you would not be able to
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1| testify to this Court what the nedical standards of

2| practice are for -- the nedical standards now, not [ egal
3| standards, nedical standards for neurologists in the

4| State of Nevada?

5 A Not as a neurol ogist, no.

6 Q You are not famliar with the tests that are

7| established and pronul gated by the Anerican Associ ation
8 | of Neurologists to determ ne brain death under the

9 Uni form Act ?

10 A | amfamliar wwth them | amnot an expert in
11| them
12 Q Al right. Nonetheless, you did performsone

13 | neurological tests or procedures on Aden Hailu, correct?

14 A No procedures.

15 Q Just tests?

16 A No, no tests. | did a physical exam nation.
17 Q Under your physical exam nation, you first

18 exam ned her arm correct?

19 A Not first, but | did exam ne her arm
20 Q And got no neurol ogi cal response?

21 A No.

22 Q You exam ned her hand?

23 A Yes.

24 Q Got no neurol ogi cal response?

25 A No.
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Q You exam ned her feet?

A Yes.

Q Got no neurol ogi cal response?

A No.

You did a pressure test on her fingers and
t oes?
Yes.

Q You got no neurol ogi cal response?

A Correct.

Q You tested the reflex on her knees?

A Yes.

Q You got no neurol ogi cal response?

A Correct.

Q You did a Babinski test?

A Yes.

Q You got no neurol ogi cal response?

A Correct.

Q The Babinski test is a test that you just rub
your hand on the plantar area of the foot?

A Correct.

Q Normal |y the response you get would be a

curling of the foot, correct?

A Correct.
Q You got none of that, correct?
A Yes.
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1 Q The exam nation of the records that you | ooked

2| at, did you |l ook at the Doppler test?

3 A | | ooked at the neurologist's report of the

4| Doppler test. | could not find the actual Doppler test
5| itself.

6 Q You were inforned that the Doppler test showed
7| that there was no brain flowto the brain -- no bl ood

8| flowto the brain?

9 A Not to the entire brain, to the cerebral

10 | cortex.

11 Q No blood flowto the cerebral cortex generally

12 results in necrosis of the brain, does it not?

13 A Generally, if it's untreated or --

14 Q You woul d expect Aden Hailu's brain --

15 MR O MARA: Can you let himfinish, Bill?

16 MR PETERSON. |'m sorry.

17 THE WTNESS: That depends on interventions and

18 | reversibility, and that's where things can get into a
19| little bit nore of a gray area.

20 | BY MR PETERSON:

21 Q She has been, under the Doppler test, under a
22 | reduced blood flow -- significant reduced blood flowto
23| the brain for many nonths, correct?

24 A It woul d appear so.

25 Q Does that not result in necrosis of the brain?
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1 A It can.

2 Q You would not -- to a nedical degree of

3| certainty, wouldn't you agree with ne that if you get

4| reduced blood flowto the brain over a period of nonths,
5| like three nonths, you are going to sustain significant
6| necrosis of the brain?

7 A Based on the fact that her |ast transcranial

8 | Doppler was perfornmed in April, at |least the one that |
9| reviewed, if there was one nore recent | would like to
10 | know that, | can tell you that it was reduced, decreased
11| and not flowing to the cortex in April. | can't tell

12 | you what it is in May, June or July.

13 Q You checked the ocular -- you checked her --

14 | anong the neurological tests is an ocular test, is it

15| not?

16 A Ri ght .

17 Q You perfornmed two of those, did you not?

18 A Yes.

19 Q And one of those was to open her eyes and put a

20 | cotton swab near the eyes in order to determ ne whet her

21 there was a refl ex?

22 A Yes.

23 Q Got none, correct?

24 A Correct.

25 Q The next one is -- | forget the nane of it, but
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1| you noved the head to the right and to the | eft checking
2| the pupils of the eyes, correct?

3 A Correct.

4 Q In a normal brain when that happens, the

5| pupils -- when the head turns, the pupils continue to

6| |ook straight, correct?

7 A Correct.

8 Q That did not happen here, correct?

9 A No.

10 Q That's an indication of brain death, is it not?
11 A It can be one of nmany, nany signs.

12 Q Al right. The other --

13 A It cannot be used solely to determ ne brain

14 | death

15 Q You al so did whatever you call the -- | don't
16 | want to call it a laser, but the light test on the

17 | pupils --

18 A Pupi |l ary reflex.

19 Q Got none, correct?

20 A Ri ght .

21 Q Al of those are consistent with brain death,
22 | are they not?

23 A They coul d be.

24 Q "Il ask it again. Al of those are consistent
25| with brain death?
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1 A They can be.

2 Q They're either consistent or not consistent.
3 A It depends on the situation. W have --

4 Q If you got a response, it would not be

5| consistent with brain death, would it not?

6 A That's true.

7 Q Then if you do not get a response, why woul dn't
8 | that be consistent with brain death?

9 A It would be consistent with a severe netabolic
10 | encephal opathy as well with severe cerebral edena.

11 Q And none of that is reflected in the nedical

12 record, is it?

13 A No.

14 Q And if there was such a thing, you would see it
15| in the nedical records, would you not?

16 A Not necessarily.

17 Q Do you have any occasion at all that she

18 | suffered fromsuch a thing?

19 A No.

20 Q Thank you.

21 A The one thing | should be able to nention where
221 | think it's very pertinent to your |ine of questioning,
23| if | may add, is the fact that we have one neurol ogy

24 | group and one pul nonary group that's been managi ng and

25 | making the recommendati ons and the interpretati on and
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1| clinical opinion was of one particul ar neurol ogi st.

2 Now, |'msure he's a fine, upstanding

3| neurologist, but in a situation like this, and this is

41 part of ny review of the nedical record, | was a little
S| bit surprised that there wasn't an outside neurol ogi st

6| into evaluate the patient that wasn't having anything

7] to do with the sanme group or sane hospital, and if there
8 | was such one, then | didn't see it.

9 Q You' re suggesting that Saint Mary's doctors,

10 | are, what, inconpetent or --

11 A No, not at all.

12 Q They' re conpetent?

13 A Not at all.

14 Q They are conpetent?

15 A Oten we request second opinions in difficult

16 | cases or contentious cases.
17 Q You're not chall enging the conpetency of the

18 | Saint Mary's physicians, are you?

19 A No, | am not.

20 Q You' re suggesting they may be bi ased?

21 A | don't know.

22 Q Al right. Are you famliar with the three

23 | cardinal signs of brain death under the standards
24 | pronul gated by the American Associ ation of Neurol ogy?

25 A | can't repeat themoff the top of ny head, no.
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A
Q

agree that it looks like it's irreversible?

A

certain of that.

Q

nunber of tests to determ ne brainstemreflexes. You

perforned sone of those, correct?

A
Q

which is part two of the American Associ ation of
Neur ol ogy test indicates no response, no reflexes from

the brai nstem correct?

A

Q
A

Q

record on one apnea test, right?

A

Let's tal k about conm. Is she in a coma?
Yes.

Do you recognize a conma as one of the three

Yes.
|s the coma irreversibl e?
| don't know.

To a nedi cal degree of certainty, would you

It look like it's irreversible, but | am not

Thank you. After coma, brainstemreflexes, a

Yes, | did.

The brainstemreflex test that you undertook

Correct.
Consistent with brain death, right?
It can be, yes.

The | ast one, apnea test. You only saw the

From May 28th, correct.
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1 Q And the apnea test that was conducted

2| confirmed, if you | ooked at the record, unequivocally
3| brain death, did it not?

4 A It was consistent with brain death based on

5| those applications.

6 Q Thank you.

7 A Unequi vocally, | would not use that term It

8| is one other piece of information.

9 Q l"'msorry, | did not have an opportunity to

10 | exam ne your background and credentials in detail. [I'm

11 | not going to go over them but one thing | was confused
12 | about, it looks |ike you are associated in sone way with
13| facilities that take care of patients that are in a

14 | vegetative state?

15 A Correct.

16 Q When a patient is in a vegetative state, they
17 | are not brain dead; those people do have certain

18 | brainstemreflexes or other reflexes to indicate they're
19 | not dead, right?

20 A Most of them do. There are always exceptions.
21 Q You found none of those in this patient,

22 | though?

23 A No.
24 Q But back to your --
25 MR. O MARA: Your Honor, would you pl ease all ow

Bonanza Reporting - Reno (775) 786-7655 1111 Forest Street Reno, NV 89509



Page 35

1 himto finish his answers?
2 THE COURT: Wuld you slow down a bit, M.

3| Peterson, please?

4 MR. PETERSON. |'m sorry.
5 THE COURT: |'mtaking notes.
6 THE WTNESS: The clinical presentation of a

7| patient in a persistent vegetative state can be

8| extrenely variable, frommny reflexes or all of them
9| being present to many, if not nost, or all reflexes

10 | being difficult to elicit or even absent, so there's a
11 | wide spectrumthere which is why there's so many

12| different varieties of tests and clinical exans.

13 That's why there's apnea tests, MRI's and

14| EEG s, by the way, to try to get an overall better

15 | picture of what these patients have functioning or not
16 | inside their brain.

17 | BY MR PETERSON:

18 Q And all of those tests that you just described
19 | for the purposes of which you just testified about were
20 | perforned and they are consistent with brain death, are

21| they not?

22 A Except for the EEG

23 Q The EEG was perforned before both apnea tests?
24 A | under st and.

25 Q And they were early on, like first week of
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11 April?

2 A There was three of themin the first tw weeks
3| of April.

4 Q And they were gradually deteriorating you said?
5 A They were deteriorating, but they were not

6| wthout brainwave activity throughout the -- it's a

7| diffuse slow ng, diffuse neaning the entire brain.

8 Q kay. And back to your background and

9| credentials. Are you associated in sone way with

10 | facilities that care -- take care of for conpensation

11 | patients |like Aden Hailu?

12 A Yes.

13 Q kay. So you are a direct econom c beneficiary
14 | of patients |like Aden Hailu being di scharged?

15 A No, not directly. |'ma salaried enployee at a
16 | corporate level. |1'ma chief nedical officer. | get

17| nothing if there's a patient that cones or doesn't cone.
18 Q Al right. Do you have any know edge, facts or
19| information as to the nmechanics, the details, the

20 | procedures for transporting Aden Hailu to Las Vegas to

21| be cared for in a facility in Las Vegas?

22 A The specifics that are set up, or how would it
23| occur? | don't understand the question.
24 Q No, |I'mtal king about the actual where is she

25| going, who has agreed to take her, what's going to
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1| happen to her when she's there?

2 A What | understand --
3 Q From whont?
4 A M. O Mira and Dr. Byrne, is that she would go

5| to St. Rose Hospital in Las Vegas, that there's a

6| pulnonary group down there that is willing to assune her
7| care, and that there's ear, nose and throat doctor

8| that's willing to assune her care and do the

9| tracheostony.

10 Q kay. Have you ever spoken personally with Dr.

11 Mant hei ?

12 A No.

13 Q Do you know who he is?

14 A No.

15 Q Do you know that he is the person that is

16 | presumably making arrangenents to do all of the things
17 | you've just described?

18 A | understood that as of about a half hour ago
19 | because | heard he was on the phone.

20 Q Do you know t hat none of those things have

21 occurred?

22 A | don't know one way or the other.
23 Q Thank you. No further questions.
24 THE COURT: M. O Mara?

25
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1 RE- DI RECT EXAM NATI ON
21 BY MR O MARA:

3 Q Wul d the treatnent that has been recommended,
41 is that experinental treatnment or enpirical?

5 A | would put it in the category of what we woul d
6| call an enpirical trial. 1It's not sonething that would

7| be on an experinental protocol.

8 Oten in cases that are very difficult where
9| there's very little potential downfall because the

10 | patient is so seriously ill, physicians will often try
11 | things that may be towards the unorthodox, but woul dn't

12 | be call ed experinental.

13 THE COURT: It would be call enpirical?

14 THE WTNESS: Enpirical therapy. So in other
15| words, | guess | should give an exanple, but unrel ated.
16 | If | really wasn't sure, if you had a certain infection

17| and we've been worrying about it for weeks, but it's not
18 | going away, maybe we do an enpiric trial of an

19| antibiotic for a week to see if it nmade a difference and
20 | that mght help us tell the difference between a

21| cellulitis or just a rash froman allergy.

22 THE COURT: And in this case, what would be the
23| enpirical trial?

24 THE WTNESS: One of the things | was reading

25| about was in Dr. Byrne's statenent, the consideration of
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thyroid therapy, but the other part of it that wouldn't
be just an enpiric trial, and theoretically | haven't
seen a |lot of data out there, but what | have seen is
froma physiol ogi c standpoint, the idea that if thyroid
was i ndeed way too | ow, reducing swelling of the brain
by addi ng thyroid hornone could potentially help.

Do | think that is likely? No. Do |l think it
Is inpossible? | can't say that, either.

In addition to that, | think there's nore
st andar di zed t herapi es that need to happen to reduce
risk and continue to inprove the condition of the
patient.

Specifically if care is going to be continued,
| believe she does need a tracheostony and | believe she
needs a feedi ng tube and she needs enteric nutrition.

Nutrition through the 1V, which she's getting
now, is never as good as nutrition through the gut, and
so if treatnent is to continue, that woul d be sonething
| think that's not an enpiric trial. 1In a sense it
woul d be changi ng her nutritional status, but sone basic
things that | think would need to happen that would
happen in a patient that there wasn't this question on.

Most patients would have already had a
tracheostony placed in the first week-and-a-half to two

weeks of their hospital stay and a feeding tube at the
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1| sane tine.

2 THE COURT: Ckay. Go ahead, M. O Mara.

3 BY MR O MARA:

4 Q Let me just go into this. As | understand your
5| testinony, as a chief nedical officer, it doesn't make

6| any difference what life care facility Aden would go to,

7| it wouldn't have --

8 A She woul dn't have to go to one of our

9| facilities. 1In fact, St. Rose is a short-term acute
10 | care facility, not an LTAC. | work for an LTAC.

11 If she did go to a St. Rose and then they

12 | determ ned that an LTAC was appropriate, assum ng that
13 | she continued to survive, it would be up to that

14 | hospital, the famly and the physicians at St. Rose to
15 | determ ne which LTAC was appropri ate.

16 There are many, many LTACs in the Las Vegas

17| area. M conpany is associated with one, and in fact
18 | that one is in the extrene northwest, and if | got it
19| right, St. Rose is in the southeast, so they would

20 | probably utilize a different LTAC if they indeed chose
21| to go that route.

22 THE COURT: And what is LTAC, sir?

23 THE WTNESS: |I'msorry, long-term acute care,
24| and what that is, the LT confuses people. The long-term

25 | does not nean nursing hone or skilled nursing.
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1 It would be better |abeled as extended acute

2| care. |It's for people that need acute hospitalization

3] and even ICU | evel care for weeks and nonths instead of
4| days or weeks, and the idea is that a seriously ill or

S| nedically conplex patient, after being in a short-term
6| acute care facility like a Saint Mary's or St. Rose, to
7| continue an acute |evel of treatnment, not opposed to

8 | acute downstream nursing honme, you would transfer them
9| tothis type of facility and they're set up to manage

10 | patients, again, for weeks or nonths, and again, ny

11 | particular hospital group has one in Reno. W have two
12 | satellites.

13 W have one in Las Vegas, but in Las Vegas, |

14| want to say there's at |least five or six others, nany

15| nore, and St. Rose | think generally uses the other

16 | LTACs, but ny understanding is that if this is to

17| continue, the patient would initially go to a short-term
18 | acute care and then they would decide fromthere what

19 | would be best for her and the famly as far as |ocation.
20 THE COURT: Do you have the inpression that the
21| enpirical study will directly benefit Aden, wll be of a
22 | direct benefit to her?

23 THE WTNESS: Do | think it would? | would

24 | guess probably not, but | have a |ot of pause. | can't

25| say no, and any tine we are faced with sonething on the
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1| nmedical side, | knowit's different than the | egal

2| definition, but when there's a doubt and it's life and

3| death, we tend to err on the side of life.

4 THE COURT: Ckay. M. O Mara?

5| BY MR O MARA:

6 Q If the patient is transported by air, is a

7] critical care nurse and a critical care paranedi cal

8| sufficient to take care of her while she's in the air?

9 A In ny opinion, yes, with the caveat that any

10 | transfer of a patient like this is going to increase her
11| risk of an acute event or catastrophic issues en route,
12| so the risk will increase because any tine you nove a

13| very sick patient, there's risk.

14 G ven that elevated risk of the transport,

15| critically ill patients are transferred by air anbul ance
16 | routinely using critical Care Flight nurses and

17 | respiratory therapists.

18 That's how we get all of our patients fromthe
19 | rural hospitals in here. They'll go froma critical

20| care airplane to the critical care anbulance right to

21| the ICU. Alot of tines they'll bypass the ER which can
22 | be appropriate.

23 MR O MARA: That's all the questions | have,
24 | your Honor.

25 THE COURT: Any followup on ny questions that
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you weren't given an opportunity --
MR PETERSON:. Just one, your Honor.
RE- CROSS EXAM NATI ON
BY MR PETERSON:

Q Doctor, you testified that you like to err on
the side of life, your profession does. | think that's
true of all professions, even | awers.

A Al right, I'lIl take your word for it.

Q But as | understand it, the sum and substance
of your opinion here is basically you think that there's
sone chance, sone renote possibility based upon sone
aberration that you sawin an EEGin early April that
there's a possibility maybe of sone inprovenent or
sonething, is that basically it?

A VWll, it's not just based on an EEG In cases
like this, you also have to | ook at her age, her
underlying what we call her pre-norbid condition, and
was she a heal thy young person, not soneone with nine
decades of deteriorating organs?

She certainly had damage, |'m sure, over these
nont hs, but the rest of her body -- to get overly
sinplistic, the rest of her body appears to be
functioning quite well. She's having bowel novenents,
she nakes urine. Her skinis in remarkably good

condi ti on.
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1 In fact, for the different nedicines she's been
2| on, | was quite honestly surprised at how good the bl ood
3| flow was to her hands and feet.

4 Q But all of that is sinply because she's being
5| kept alive by the ventilators and --

6 A No. Most people who have been kept alive by a
71 ventilator who are truly brain dead really start to

8 | have -- nost, not all, start to have a | ot of other

9] issues. Not that she hasn't had her issues, but a |ot
10 | of other signs of deterioration of the rest of the body,
11| different organ failures, necrosis of the hands and

12 | feet.

13 Agai n, not everybody gets all of these things,
14| but | really would have expected nore deterioration in
15 | her organ systens and her skin, her nuscles. She's

16 | certainly weak, but --

17 Q Whay woul dn't all of that just be consistent

18| with the fact that it's a young body that died?

19 A Even when young bodies | ose all brain function,
20| they tend to start to shut down.

21 Q But there isn't a single iota, not a scintilla
22 | of evidence that either you deduced yourself or the

23 | nedical records of any brain function?

24 A ell --

25 Q Answer that question.
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1 A (kay. That's not entirely correct. Let ne

2| tell you why. We talk about brain function. W really
3| are tal king about upper brain level functions. Cerebral
4| cortex, where we think and have our consci ousness.

5| Belowthat, we have the md brain in a sinplistic way.

6| That's where the pituitary and those hornones woul d be
7| made. Below that, we have what we mght call the hind
8| brain or the nedulla oblongata. That controls the

9| respiratory center which, as you said, she's not

10 | breathing past the ventilator. It also controls the
11| heart.
12 If there was absolutely zero neurol ogic input

13| from anywhere fromthe top of the spinal cord above, her
14 | heart couldn't beat for very long, or her heart couldn't
15 | beat well, or she would need a pacenaker.

16 Q Whi ch woul d stop beating the mnute -- you

17| agree the mnute the ventilators are taken off?

18 A But the point is, you still need neurol ogic

19 | input froma higher center to have these things

20 | function.

21 Q Doctor, nanme nme one, just one criteria

22| identified or test to be perforned as pronul gated by the
23 | Anerican Association of Neurology that is indicative of
24 | anything other than brain death. G ve ne one.

25 A | don't understand what you' re asking. Gve
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1| you one --

2 Q | want you to identify for ne one of the

3| accepted criteria for determ ning whether or not there's
41 full brain function or not as promul gated by the

5| Anerican Association of Neurol ogy, just one.

6 A No, | don't -- I'mnot saying at all that she

7| has full brain function.

8 Q ell --

9 A ' m questioning how nmuch brain function she

10 | has, whether it's just hind brain or md brain, if

11| there's any possibility of recovery of the cortex.

12 Q No, no --

13 A Ri ght now with a non-functioning cortex, all of
14 | those tests are going to be abnormal and consistent with

15| brain death by the definition.

16 Q Let nme start over again.
17 The Uniform-- | know you're not a | awer and
18| I'mnot going to pretend that you are, but the Uniform

19 | Declaration of Death Act pronmul gated for cases just I|ike
20| this one, people conme to court to determ ne whether or
21| not a person is brain dead or not, can you accept that?
22 A Sur e.

23 Q Under the UniformAct, it applies standard

24 | nmedical practices in a community. W apply here in

25| Nevada the standards that are pronul gated by the

Bonanza Reporting - Reno (775) 786-7655 1111 Forest Street Reno, NV 89509



Page 47

1| Anmerican Association of Neurology. Can you accept that?
2 A | understand that.

3 Q Do you understand that the American Associ ation
4 1 of Neurology for purposes of determ ning brain death

5| have pronulgated a series of procedures and tests

6| that --

7 A No, | under st and.

8 Q You under st and that?

9 A Yeah. | don't read them as bedtine reading,

10 | but I'maquite famliar with them

11 Q Then if you understand all of that, |'m asking
12| you to tell the Court to identify just one of those that
13| would be indicative of anything other than brain death,

14 | just one.

15 A By a strict definition, she would neet their

16 | category.

17 Q Ckay. Then I'mgoing to restate it ny way and
18 | if you disagree with ne, | want you to tell ne why.

19 A Ckay.

20 Q The proposition is all of the criteria and

21 | standards pronul gated by the Anerican Associ ation of
22 | Neurology for determ ning death have been satisfied in
23| this case, and if that is an untrue statenent, | want
24| you to tell ne why.

25 A |'"'mnot going to say it's -- | would say froma
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check the box criteria statenent, it is true.
Q Thank you. That's all | want.
A Ckay.
RE- DI RECT EXAM NATI ON
BY MR O MARA:

Q And if you didn't check the box, what woul d
your statenent be?

A | would say that there's enough vari abl es and
enough questions based on the condition of her physical
body, the EEG s and the fact that no further neurol ogic
testing has been done in several nonths, and the fact
that no outside third party neurol ogi st has | ooked at
her that | woul d have pause.

Do | think that her situation is extrenmely grim
and her chance for recovery is renote, is a |long shot?
Yes, | do. But once again, what | started with, | don't
think it's zero.

MR. O MARA: That's all the questions | have,
your Honor.

THE COURT: Al right. Thank you very nuch,
Doctor. | appreciate it.

THE W TNESS: Thank you.

THE COURT: Anything further, M. O Mara?

MR OMARA: [|'dlike to call Dr. Manthei.

He's in Las Vegas, your Honor.
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THE COURT: That's fine. What was the nane
agai n?

MR O MRA It's Ma-n-t-h-e-i.

THE COURT: I'll ask counsel to remain seated
and speak closely to the m crophone so the caller may
hear you.

THE WTNESS: H, this is Dr. Manthei.

THE COURT: Dr. Manthei, ny nane is Frances
Doherty. |I'mthe Judge in this case. Can you hear ne
all right?

THE W TNESS: Yes, very well.

THE COURT: Thank you for being available. So
| understand that you are being called as a witness by
one of the parties. | will let Attorney O Mara | ead you
t hrough those questions, but first I will ask you to
stand up and rai se your right hand.

SCOIT MANTHEI, M D.
havi ng been duly sworn,
was exam ned and testified as foll ows:
THE COURT: Thank you. M. O Mara?
DI RECT EXAM NATI ON
BY MR O MARA:
Q Pl ease state your nane.
A H . This is Dr. Scott Edward Manthei,

Ma-n-t-h-e-i.
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12 A
13| State of
14 Q
15 A
16 | State of

17 St ate of

18 Q
20 A
21 Q
22 A
23 Q
24 A
25 Q

Doctor, are you qualified to be a doctor in the
Nevada?
Yes.

Are you a nmenber of the Anmerican Mdica

No.

Are you a nenber of the Anmerican Osteopathic

Yes.

1 Q

2| State of

3 A

4 Q

5| Association?
6 A

/ Q

8 | Association?
9 A

10 Q

kay. And is there a difference between the

11| two as far as being certified in the State of Nevada?

They have different certification boards in the
Nevada.

And does that |imt your practice in any way?
No. My qualifications are certified by the
Nevada to practice nedicine and surgery in the
Nevada.

kay. You sent to ne earlier today a copy of

19 | your curriculumyvitae?

Yes.

And it has all the certifications?
Correct.

Has your |icensure?

Correct.

Has your education?
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Correct.

It has your publications?
Correct.

Your professional experience?

Yes.

o >» O » O >

And it has the listing of the various hospitals
that you are licensed by? O not |icensed, but --
Yes.

-- practice. One of those is St. Rose?

> O >

Correct.

Q And that's in Las Vegas area, in Henderson
actual ly?

A Yes. They have three facilities. One is in
Las Vegas and two of themare in Henderson.

Q Thank you. My | have this admtted?

THE COURT: You nay, Yyes.

THE WTNESS: |I'msorry, | didn't get the |ast
guesti on.

THE COURT: |I'msorry, the attorney is just
approaching the bench to admt your vitae and the Court
will admt the docunent w thout opposition.

BY MR O MARA:
Q Doctor, with whom have you tal ked about this
case?

A | was introduced by Dr. Sharon Frank,
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1| F-r-a-n-k, as well as Dr. Paul Byrne, B-y-r-n-e, as well
2| as the two attorneys.

3 Q kay. Did you have any docunentation that was
4| delivered to you?

5 A Yes, Dr. Byrne forwarded sone nedical records

6 | about Aden.

7 Q Was that his only affidavit or was that actual

8 | nedical records?

9 A No, that was just affidavit.

10 Q Okay. Now, can you tell us what it is that

11| you're prepared to do for Aden Hailu?

12 A Yes, a tracheostony.
13 Q And a feeding tube?
14 A No, | would not -- the feeding tube, that's

15 | wusually perforned by a gastroenterol ogist.
16 Q And woul d that be done by St. Rose?
17 A That woul d be done by a surgeon who has

18 | privileges at St. Rose.

19 Q kay. You have privileges at St. Rose?
20 A Yes.
21 Q And is there any arrangenents nade through St.

22 | Rose to accept this patient?

23 A Not at this tine.
24 Q Is it sonmething that you can do or you will do?
25 A It's sonmething that can be done. | just have
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not been able to arrange tim ng because she'll need an
I ntensive care bed and they're full right now

Q kay. So that's sonething that can be
coordi nated between the parties?

A Yes, | believe so.

MR O MARA: That's all the questions | have,
your Honor.

THE COURT: Al right. M. Peterson?

MR. O MARA: Let ne just ask one nore.

THE COURT: o right ahead.
BY MR O MARA:

Q On the air transportation on this client, if
they have a critical care nurse and a critical care -- |
forgot what the other termis, nedical person --

A I"'msorry, | didn't get the whol e question.

Q kay. |If they have a critical care nurse
avai lable to them would that be sufficient for the
flight?

A Correct.

Q kay. No further questions, your Honor.

THE COURT: Ckay. M. Peterson?
MR. PETERSON: Just a couple, your Honor.
CROSS EXAM NATI ON
BY MR PETERSON:

Q Dr. Manthei, you just got involved in this
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1| matter, | believe you told ne | ast weekend?
2 A Two weeks.
3 Q Two weeks, and that's through discussions with

41 Dr. Byrne you said?

S A Correct.
6 Q So during that two-week period, you did not, if
71 | understand what you said, and I may have

8 | m sunderstood, you did not review any of Aden Hailu's

9 | nedical records?

10 A No, | have not.

11 Q And obvi ously you have not exam ned Aden Hail u,
12 | correct?

13 A No, | have not.

14 Q Al right. And obviously whether you're

15| qualified or not, you have no opi nion one way or anot her
16 | as to whether or not she is brain dead or not? You have
17 | no opi ni on?

18 A | don't think that's what you asked ne before.
19| You asked ne if | was qualified to say if she was

20| qualified as brain dead or not.

21 Q | may have asked that. You're not qualified,

22 | are you?

23 A I'"'mnot qualified to declare her brain dead,
24 | no.
25 Q kay.
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A But that's different than an opinion.

Q |'"'msorry about that. At the present tine, you
are independently enpl oyed, are you not?

A Correct.

Q And you are -- you have | guess over the | ast
several weeks been attenpting to nmake sone sort of
arrangenents with the hospital for purposes of taking on
| think was your term nology, taking on Aden Hail u?

A Taking on as in performng the tracheostony,
but not in directing her care.

Q Al right. Then |I m sunderstood that as well.
But you have not succeeded in that, correct?

A Vell, like | said, |I've been working with the
hospital trying to find tinme and |I've al so secured a
pul nonary specialist to care for the trach and her care
until she's transferred to long term

Q My question was, you have not succeeded in
acconplishing that yet?

A No, | have not secured OR tine, no.

Q kay. Do you have any idea at all of the
financi al arrangenents under which any of this could be
acconpl i shed?

A | have none.

THE COURT: Wat was the answer?
THE WTNESS: No, | do not, none.
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1| BY MR PETERSON:
2 Q You have no know edge or understandi ng, you
3| have not worked on any plan of discharge or plan of care

4 for Aden Hail u?

5 A Yes, | have.

6 Q Were is that?

7 A At St. Rose Dignity for inpatient care, the

8| intensive care unit under the direction of the pul nonary

9| specialist after a tracheostony.

10 Q This is what you're working on, what you've

11 | already tal ked about, right?

12 A Correct.

13 Q And again, just to be clear, you're continuing

14| to work on it, but it hasn't happened yet, right?

15 A No.
16 Q No further questions.
17 THE COURT: So Doctor, what are the barriers to

18 | that occurring?

19 THE WTNESS: Well, we need approval to have

20 | her transferred fromthe Reno area to the hospital and
21| then the hospital is requesting greater information on
22| long-termcare availability in the area before accepting
23 | her care.

24 THE COURT: Did you say you have not secured

25| the OR care, is that what you said?
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1 THE WTNESS: Right. So in order to admt a

2| patient for a procedure, there has to be an operating

3| roomtine and that's dependent upon her having a bed at
41 the hospital to recover after the surgical procedure.

5 THE COURT: And what are the challenges in that
6| regard?

7 THE WTNESS: The challenges is the hospital

8| wants to be assured that there is a space for her for

9| long-termcare after she's recovered fromthe surgical
10 | procedures.

11 THE COURT: And have there been efforts nmade to

12 | secure that second pl acenent?

13 THE W TNESS: No.

14 THE COURT: Ckay. Anything further, M.
15| O Mara?

16 MR. O MARA: Yes, your Honor.

17 RE- DI RECT EXAM NATI ON

18 | BY MR O MARA:

19 Q VWhat will it take to find out what efforts have
20| to be nmade to get the long-termcare after the acute

21| care at St. Rose?

22 A That's usual ly perfornmed by a nursing

23 | supervisor who will gather the paynent infornmation as

241 well as the requirenents for long-termcare, and so they

25| require conplete nedical records and patient information
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1| in order to initiate that, and then | don't know how

2| long it would take to secure long-termcare. |'ve seen
3| it take anywhere froma day or two to a nonth or two.

4 Q So she would stay in St. Rose Hospital unti

5| such tine as the |long-termcare was obtai ned?
6 A Correct.
7 Q And that woul d provi de adequate care for her

8| while she was in the hospital, correct?

9 A Yes.
10 MR. O MARA: No further questions, your Honor.
11 THE COURT: And is St. Rose willing to accept

12 | her without the security of the placenent?

13 THE WTNESS: That they have not agreed to.

14 THE COURT: Ckay. And I'msorry, you nmay have
15| said this, are you the physician agreeing to performthe
16 | tracheotony?

17 THE WTNESS: Correct.

18 THE COURT: And that's wi thout review ng the
19| records?

20 THE WTNESS: The records | have reviewed are
21 | adequate with the care of the pul nonary specialist, yes.
22 THE COURT: And what woul d your plan of nedical
23 | care be?

24 THE WTNESS: As a surgeon, we perform surgical

25 | procedures and then we are securing the airway and then
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1| we depend upon the subspecialist within pul nonary

2| medicine or internal nedicine to care for the patient

3| and the dynam cs of the rest of her nedical state to

4| assure that the tracheostony is not only working, but is
5| benefitting her care.

6 THE COURT: And who is that specialist who is

7] going to do that?

8 THE WTNESS: The pul nonary specialists are

9| being determ ned now, depending on the timng of when

10 | the patient would be com ng down from Reno.

11 THE COURT: And do you have confidence based on
12| the condition of Mss Aden that she will sustain the

13 | surgery that you're contenplating?

14 THE W TNESS: Yes.

15 THE COURT: Al right. Anything further, M.
16 | O Mara?

17 MR. O MARA: No, your Honor.

18 THE COURT: Anything further, M. Peterson?
19 MR. PETERSON:. Yeah.

20 RE- CROSS EXAM NATI ON

21 BY MR PETERSON:

22 Q Dr. Manthei, | thought you told ne that you had
23| not reviewed any of the nedical records. |Is that

24 | untrue?

25 A No, | didn't say | didn't review the nedical
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1| records. | reviewed the excerpts and the infornmation

2| provided by others.

3 Q Are you tal king about Dr. Byrne?
4 A Correct.
5 Q But you haven't obtained or received any

6| records from Saint Mary's Hospital where she is | ocated
7| now, those nedical records?

8 A No, not all of them

9 Q You are not going to continue treating her

10 | after you do the procedure; sonebody else is going to do

11| that?
12 A Correct.
13 Q Have you ever spoken with anyone from Sai nt

14 | Mary's about this, like Dr. Heide?

15 A No.

16 Q In your practice, and | have to confess, |I'm
17| not that famliar with the standards of practice for

18 | osteopathic nedicine, would it be appropriate to do a

19 | tracheotony on a person who has been decl ared or

20 | determned to be dead?

21 A The circunstances that you' re saying are a case
22 | by case basis and woul d have to be determ ned on a

23 | conplete review of the nedical records and acceptance of
24| her care, and those paraneters are to be determ ned.

25 Q You' re making nmy question harder than it is.
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1| I'masking you to make an assunption. The assunption
2| 1'masking you to nake is that under standards
3| pronulgated by the American Associ ation of Neurol ogy,

41 Aden Hailu is dead. Do you understand the assunption

5| I'masking you to nake?
6 A Yeah, but I'mnot wlling to make an assunption
7| on nedical care, so theoretically I"'mnot willing to

8| accept that. Any tinme a surgical procedure is being

9| contenplated, we |ook at the care of the patient and

10| will it benefit and is it clinically indicated.
11 Q Let's --
12 A |'"'mnot able to declare whet her she's brain

13| dead or not --
14 Q "' m not asking you to do that.
15 A -- sol'mnot willing to accept that

16 t heoretical.

17 Q Doctor, please listen to ne. |'masking you to
18 | assune a fact. |'mnot asking you to agree that it's

19 | true.

20 MR. O MARA: The question has been asked and

21 | answered. He doesn't assune nedical care.

22 THE COURT: Go ahead, M. Peterson.
23| BY MR PETERSON:

24 Q Doctor, | know you understand what an

25| assunption is. |I'mnot asking you to agree with ne that
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1| the assunption -- |I'masking you to assune a fact, okay?
2 | You understand that?
3 A Yes, but you're asking ne the exact sane thing

41 of making a clinical judgnent on assunption, and |'m not

S| wlling to nmake a judgnent on an assunpti on.

6 Q | think you're arguing with ne, Doctor.

7| Doctor, |I'masking you to nmake an assunption that a Dr.

8| Heide -- nmake this assunption for ne. | know it did not
9| happen. I'masking you to assune that it did. |It's an
10 | intellectual gane. |'m asking you to assune --

11 MR. O MARA: (bjection, your Honor.

12 THE COURT: Sustained. |It's not an

13| intellectual gane. Go ahead, M. Peterson.

14 BY MR PETERSON:

15 Q ' masking you to assune that the doctor that
16 | is in charge of this case, Dr. Heide, has inforned you
17| that Aden Hailu has been determ ned to be dead under
18 | standards pronul gated by the Anmerican Associ ation of
19 | Neurology. Do you understand the assunption that |I'm

20 | asking you to nmake?

21 A Yes.
22 Q Based on that assunption, would it be
23 | appropriate as a doctor of osteopath -- or as an

24 | osteopath to performa tracheotony on such a person?

25 A | amnot willing to nake a clinical judgnent on
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an assunption of care. It wll be based on clear
nmedi cal evidence and the physical status of the patient.

Q So are you telling ne then, Doctor, that even
t hough the assunption that |I'm asking you to make, and
that is, that Dr. Heide has told you that she is
clinically brain dead, that you woul d not accept that
assunption; you would just want to do your own
exam nation to make that determ nation, is that what
you're testifying to?

A No, I'"'mnot testifying to that at all. I'm
telling you that I amnot going to base ny clinical
judgnments on an assunption, and so there is no
t heoreti cal.

We deal with absolutes, and so that will be
based on cl ear nedical evidence that the tracheostony is
i ndicated, and I've indicated I'mw lling to do the
tracheostony, but I"mnot willing to make a clinical
deci si on on whether she's brain dead or not.

Q A coupl e nore questions, Doctor. You're not a
col | ege graduate, are you?

A Actually, | did not get a degree in college. |
went into nedical school early.

Q And you told the Judge here that you're not a
menber of the American Medical Association?

A | don't believe | am no.
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1 Q Even t hough your curriculumvitae says that you
2| are?
3 A | may have been at that tinme, but currently |

41 do not have a nenbership in the American Medi cal

5| Associ ation.

6 Q | don't have any further questions.

7 THE COURT: So this is the Judge again. Are
8| you able to say today that a tracheotony is indicated
9| based on the nedical evidence that you have?

10 THE WTNESS: Yes. Fromwhat | have read as

11 | provided by Dr. Byrne, | amsaying that clinically the

12 | tracheostony will benefit her airway and is clinically
13 | indicated.

14 THE COURT: Have you read the nedical

15| records -- separate and apart fromDr. Byrne's

16 | recommendati on, have you read the nedical records before
17 | reaching that conclusion?

18 THE W TNESS: No.

19 THE COURT: |Is there a possibility your

20 | conclusion would change if you read all of the records?
21 THE WTNESS: That is always a possibility as
22| we get further into this, that if there is additional

23| nmedical information that is provided, that that decision
24 | coul d change.

25 THE COURT: Are you interested in the
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neur ol ogi cal information and nedi cal evidence in
relation to Aden?

THE W TNESS: VYes.

THE COURT: Do you realize this Court has been
gi ven nedi cal testinony froma neurol ogi st that suggests
she neets the definition -- the statutory and nedi cal
definition of death?

THE WTNESS: Yes, |I'maware of that.

THE COURT: And you have no hesitation today
saying that a tracheotony is indicated?

THE WTNESS: Wth the information that |'ve
been provided, no, | think a tracheostony is indicated.

THE COURT: GCkay. M. O Mara, anything
further?

MR O MARA: No, your Honor.

THE COURT: Doctor, thank you very nuch for
bei ng avail abl e on short noti ce.

THE WTNESS: You' re very wel cone.

THE COURT: Al right, bye-bye. Anything
further, M. O Mara?

MR OMANRA: |'Il just call M. -- of course,
we can call the co-guardian who would agree to the
recommendati ons that he's made, but she's in Russia and
| understand that we can't get it in this room

THE COURT: Did you recall the discussion of
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1| having the co-guardian participate in the affidavit at

2| our last hearing after the hearing on how we were going
3| to have her involvenent represented w thout objection by
41 M. Peterson? Do you recall that?

3) MR O MARA: | do not, your Honor. |[|'msorry.
6 THE COURT: Al right. Dd you nake

7| arrangenents or nmake any request to try to have this

8 | Court make the co-guardi an avail abl e before today?

9 MR. O MARA: | thought we could call. | talked
10| to M. Gebreyes and he indicated that he talks to her on
11| the cell phone, so | figured that a cell phone could be
12 | used here for the purposes of asking that sinple

13 | questi on.

14 THE COURT: Ckay. Sir, do you mnd com ng up
15| to the witness stand? This is a continuation fromthe
16 | last hearing, so you're still under oath. You're

17| confortable with that, aren't you?

18 THE WTNESS: Yes, ma'am

19 THE COURT: Ckay. Have a seat, thank you.

20 MR GEBREYES

21 havi ng been previously sworn,

22 was exam ned and testified as foll ows:

23 THE COURT: Ckay, M. O Mara, you're free to --
24

25
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DI RECT EXAM NATI ON
BY MR O MARA:

Q Have you tal ked to the co-guardi an?

A Yes, | did. | have talked to ny niece who is a
co-guardian. Her nane is Metsihate.

Q And have you talked to her on the cell phone?

A Yes, | did. Actually, just before court break.

Q Did you nake arrangenents for her to talk on
t he tel ephone?

A Vell, yes, | did, but I find out that the Court
use only a landline which | believe nakes it difficult
to --

THE COURT: So | don't know about this issue.
| don't want it on the record that the Court is denying
you access to a wtness. D d you call the Court ahead
of tinme to make arrangenent to have a tel ephonic

participation by soneone in Russia, did you do that, M.

O Mara?

MR. O MARA: No, | did not.

THE COURT: Al right. 1 don't know what
you' re asking or saying otherwwse. Al | knowis the

Court has not been contacted ahead of tine to nmake
arrangenents for a Russian witness, so if M. Peterson
Is going to allow testinony fromthis wtness w thout

hear say obj ection about the position of the other
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1| co-qguardian on this matter, then that's fine.

2 MR. O MARA: Can we use the cell phone and put
3| it on speaker phone so that the Court can hear her

41 testify?

5 THE COURT: Are you going to object to the

6| hearsay --

7 MR. PETERSON: No, your Honor. | wish | can
8| think of a hearsay objection so you can get ne off the
9| hook. [I'mnot going to object.

10 THE COURT: Al right, then I'Il allowit.

11 | Then have hi mrepresent what his understanding is of the
12 | co-guardian's position in this case.

13| BY MR O MARA:

14 Q Did you hear the question fromthe Judge?

15 A No.

16 Q Pl ease expl ain what the co-guardian's position
17| is with regard to the care of Aden.

18 A Wl |, she want her care to continue and she's

19 | 100 percent onboard with everything that | said, and I
20| did talk to her, as | said, a few m nutes ago and |

21 | expl ained what the situation is and she's aware of it.
22 Q She's aware that she would be transported out
23| of Saint Mary's by land -- by anbulance to the air, that
24| she would be transferred by air with the ventilator down

25| to Las Vegas, and then she would be transported on | and
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1| to St. Rose?

2 A Yes. | explained each and every fold which is
3| exactly what you just said, that she will be transported
41 to the airport by land transport and then by air down in
5| Las Vegas, and she will be admtted to a hospital which
6| is St. Rose and then care wll be continued fromthere,
71 and | did explain that to her and she agreed and she's

8| very nuch aware of it.

9 MR O MARA: That's as far as | wish to go with
10 | regard to the co-guardian, your Honor.

11 THE COURT: That's fine.

12 | BY MR O MARA:

13 Q And you personally as a guardian are in

14 | agreenent with that treatnent?

15 A Absol utely, vyes.

16 Q kay. That's all the questions | have of this

17 | gentl eman.

18 THE COURT: M. Peterson?
19 MR. PETERSON: Just a couple, your Honor.
20 CROSS EXAM NATI ON

21 | BY MR PETERSON:

22 Q When did -- I"msorry, what is your --

23 A My niece, her nane is Mss Asfaw.

24 Q When did she | ast see Aden Hailu, when did she
25| | eave?

Bonanza Reporting - Reno (775) 786-7655 1111 Forest Street Reno, NV 89509



Page 70

1 A |'d say about a nonth ago.

2 Q So sonetine in June?

3 A Yes.

4 Q Did you speak with her about the prior

5| proceedi ngs, what happened in court here last tine?

6 A Yes.

7 Q Did you tell her about Dr. Heide's testinony?
8 A She knows that all al ong.

9 Q She knew that all al ong?

10 A Yes.

11 Q Okay. No further questions.

12 THE COURT: Any further, M. O Mara?

13 MR. O MARA: No, your Honor.

14 THE COURT: Ckay. You can have a seat, sir.
15 Anything further, M. O Mara?

16 MR O MARA: The only thing | can tell you is

17| that | nmade arrangenents with regard to the air flight
18 | from American Medical Air in Reno here to nake the

19 | transfer available and the agreenent has been nade. He
20| has to sign the contract, but what happens is that they
21| bill Medicaid first, and then if there's a refusal by
22 | Medicaid, then he pays for the transportation.

23 THE COURT: Has Medicaid been approved right
24| now for the hospitalization?

25 MR. O MARA: Yes. For the hospitalization,
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1| yes, but not for the air transport.

2 THE COURT: Al right. That's fine. M.

3| Peterson, anything?

4 MR. PETERSON: W have two things, your Honor.
5| You asked ne to bring the Ethics Commttee m nutes.

6 THE COURT: Are you going to object to that,

7 M. O Mara?

8 MR O MARA: | haven't read it. This is the

9| first tinme he gave it to ne.

10 THE COURT: I'Il give you tinme to read it.

11 MR. O MARA: Thank you, your Honor.

12 MR. PETERSON: And | can authenticate it, your
13 Honor .

14 THE COURT: You can?

15 MR. PETERSON: | can. The witness is here, but
16 | if there's no objection, | see no point init.

17 THE COURT: |Is there any ot her docunentary

18 | evidence you plan on admtting?

19 MR. PETERSON. No, your Honor.
20 THE COURT: Let's take a five mnute break or
21 so and let M. O Mara read the docunent. | won't read

22| it until M. O Mara has.

23 (A recess was taken.)

24 THE COURT: Did you get a chance to read that,
25| M. O Mara?
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1 MR OMANRA: | did read it, your Honor.

2 THE COURT: And are you mai ntaini ng your

3| position that you're not objecting to exhibits?

4 MR O MARA: Well, yes and no, but |I'mnot sure
5| that the exhibit says anything because the |ast two

6| pages which tal ks about an evaluation is not filled out
7| and nobody signed it, but | think it's well within the

8| Court's know edge and they should -- the Court should be
9| aware of it, but I do want to comrent on it.

10 THE COURT: Al right. 1'lIl let M. Peterson
11| do so first if he w shes.

12 MR. PETERSON: | just wanted to -- your Honor,
13| part of what you asked ne to do is provide -- you asked
14 | whet her we had one and whether | would provide it and

15| that's really all this is.

16 | don't think there's anything in here of any
17 | substance that | really wanted to elicit any testinony
18| on. |It's just nore corroborative of stuff you've

19 | already heard.

20 You'll note that Dr. Heide is on the commttee
21 | and you heard his testinony.

22 THE COURT: This | ooks like the ethics

23 | discussion with respect to performng the apnea test; is
24| that correct?

25 MR. PETERSON: That is correct, your Honor, and
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1| as Dr. Heide testified, that apnea test was conduct ed.
2| It'sinthe testinony in the record. Also, in testinony
3| inthe record is that there was a second apnea test

4 | conducted and that was by Dr. Gonez.

5 THE COURT: We didn't hear very nuch

6| information fromDr. Gonez's report other than --

7 MR. PETERSON: Now that you nention it, |I'm

8| trying to think how the testinony cane in. | know that
9| what | represented to the Court, which I'l|l represent is

10 | true, that Dr. Gonez was retained by Cal Dunl ap, the

11 | predecessor counsel for the petitioner, and he was

12 | di scharged by the petitioner, but nonethel ess perforned
13| the apnea test and it's part of the nedical records. |
14| think Dr. Heide testified to it, but --

15 THE COURT: Right. | don't recall, so does the
16 | record reflect whether Dr. Gonez was a neurol ogi st?

17 MR. PETERSON: The record doesn't reflect that
18 | because | don't believe that he is a neurol ogist.

19 THE COURT: kay.

20 UNI DENTI FI ED SPEAKER: General and trauna

21 | surgeon.

22 THE COURT: Anything further, M. Peterson?
23 MR. PETERSON: Yes, your Honor. W wanted to
24| call just very briefly to confirmthe status quo if

25| you're interested in hearing that only, and that would
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be Dr. Floreani.
THE COURT: Al right.
ANTHONY FLOREANI, M D.
havi ng been duly sworn,
was exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY MR PETERSON:

Q Dr. Floreani, please tell the Court who you
are.

A ' m Ant hony Fl oreani, nedical doctor, pul nonary
doctor who takes care of patients in the critical care
unit, 1CU unit, and |I've taken care of Aden on a nunber
of occasions since she's been in the intensive care
unit, including the night that she cane in fromthe
surgery follow ng her surgery.

Q So at least in sone respects, Aden Hailu has
been under your care fromthe tinme she entered the

hospital in April of this year to today; is that right?

A Yes. Intermttently, yes, including all of
| ast week.
Q kay. Now, obviously you are not a

neur ol ogi st, you're a pul nonol ogist; is that correct?

A Right, | am not a neurol ogist.
Q But nonet hel ess, Aden has been under your care
for the period of tinme that | just described for the
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1 | ast three nonths or so?
2 A Yes, sir.
3 Q Al right. And just cutting right to the

4| chase, you're already aware, Doctor, of what had

S| transpired with her care and treatnent in the past, are
6| you not?

7 A | am

8 Q And you are aware that she was determ ned to be

9| brain dead by Dr. Heide who perforned the neurol ogical

10 | test?
11 A Unfortunately, yes, | am
12 Q Al right. And you're famliar with those

13| tests yourself, are you not?

14 A | am including the UDDA.

15 Q Say the |ast one?

16 A The Uniform --

17 Q Yes, all right. And actually, the apnea test

18 | was perfornmed by a pul nonol ogi st, your partner; is that
19 | correct?

20 A One of ny partners, Dr. Bacon.

21 Q And you're aware that based on the clinical

22 | examnation and the tests perforned by Dr. Heide and

23| others, that the hospital -- that Dr. Hei de has

24| concluded that Aden Hailu neets the definition of brain

25 deat h under the Uni form Act?
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1 A Yes.

2 Q Al right. And Dr. Heide, unfortunately, could
3| not be with us today, but since you have been seeing

41 Aden Hailu for this entire period of tinme, could you

S| tell the Court whether there has been absolutely any

6 | change whatsoever in her situation or condition since we

71 were last in court which was about a nonth ago?

8 A In terns of neurol ogically?

9 Q Yes.

10 A No, there has been no change.

11 Q Al right. I'mdetecting alittle hesitation

12| and |I'mal nost afraid to ask, but |I know the Judge with
13| will. Wat do you nean by not neurologically?
14 A VWll, | nean a | ot has been stated about her

15 | skin and having urine output and her heart is beating.

16 | Those things will continue in this state even if soneone
17| is declared brain dead.
18 | would say that in terns of her neurol ogical

19| status, that based on the criteria fromestablished

20 | consensus gui delines by the American Acadeny of

21 | Neurology, as well as other Acadenies of other

22 | countries, that conponents of brain death were net

23| before at a certain point in her care and have conti nued
24| to be net, that being a persistent coma that has not

25 | changed of f of any sedati on.
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1 Secondly, an abnornmal neurol ogi cal exam That
2| is, the purview of not only a neurol ogist, but has been
3| suggested other individuals such as nyself and ot her

41 internists who take care of patients in the ICU; the

5| absence of any reflex activity; the absence of any

6| response to verbal and physical or tactile stinmuli; and
7| an apnea test.

8 Those are the nmajor determ nants of the brain
9| death. The prior EEG the prior MR really do not --
10 | are not considered prinmary determ nants of brain death
11 | by the established consensus and evi dence- based

12 criteri a.

13 Q (kay. Those being essentially three, the
14 coma - -
15 A The coma, the examthat is consistent with

16 | brain death, and an apnea test that shows no voluntary
17 | ventilation or spontaneous breaths during the test with
18 | an appropriate increase in carbon dioxide indicating

19 | absolutely no ventilation during the period of the test.
20 The test done by Dr. Bacon was done by the book
21 | exactly how you should do it and determ ned that she had
22| no breathing for ten mnutes and that her carbon dioxide
23| increased from40 to over 100. That is not conpatible
24| with brainstemactivity, and unfortunately and

25| tragically it is not conpatible with human life.
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1 Q Now, you heard Dr. Callister testify; you were
2| here in court when that happened?

3 A Yes.

4 Q Al right. And howwe all try to make -- if

S| we're going to err, we err on the side of |ife, you

6| heard that testinony?

7 A Yes.

8 Q | would ask you your opinion to a reasonable --
9| do you have an opinion about whether or not Aden Hailu
10 | is dead as defined under the Uniform Act, neaning no

11| brain function to a reasonabl e degree of nedical

12| certainty?

13 A VWl l, unfortunately -- let nme put it this way:
14| We can all have opinions. | struggle with this opinion.
15| | struggle wth Aden.

16 | have a 22-year-old daughter who | |ove and I
17| can't inmagine, | can't imagi ne what her father has been

18 | going through, so | give great pause to any

19 | consideration of brain death.

20 The reason we have evi dence-based gui del i nes

21 | and consensus-based guidelines is so that we don't offer
22 | opinion, that we have sone guidelines to help us as a

23| tenplate in the nost horrible decision that we have to
24 | make, to have a young person in the youth around us die

25| |like this, so we need those guidelines. So based on

Bonanza Reporting - Reno (775) 786-7655 1111 Forest Street Reno, NV 89509



Page 79

1| those guidelines, it's irrelevant what ny opinion is.

2 VWhat's inportant is that at the tinme her exam
3| evolved and there was a point in tinme where it becane

41 very evident that things were wong and that there m ght
5| be brain death. Subsequent exam was consistent, and the
6 | apnea test show ng no evidence of brain function is,

7| unfortunately, and I was -- no one was happy to see that
8| test be the way it was, shows no evidence of breathing.
9 Aden has a pul se, she has a bl ood pressure.

10| Dr. Callister is right. There is intrinsic beating in

11| the heart, but if you renove Aden fromlife support, she

12| will not breathe as evidenced by the apnea testing.

13 Her carbon dioxide levels will predictably and
14 | progressively rise to a point where she will devel op a
15 | severe respiratory acidosis which will cause her heart

16 | to go into arrhythm as and subsequently go into asystole

17| or stop beating. That is what's keeping her alive.

18 The fact that her skin |ooks the way it is, the
19 | fact that she |ooks so well is because she's a
20 | beautiful -- or was a beautiful young worman, a beauti ful

21 | young woman who has gotten incredi bly good care by the
22 | nursing staff, respiratory therapists and the physicians
23| at Saint Mary's. She's been in a bed for

24| three-and-a-half nonths wi thout a bedsore. That's

25 remar kabl e.
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1 Q So then once again, thank you for that answer.
2| | just want to nmake it clear for the record. Your
3| opinion as to -- | understand we can all have opini ons,

41 you want to apply the clinical diagnosis. To a
5| reasonabl e degree of nedical certainty, does she satisfy

6 the definition of brain dead?

7 A Yes, unfortunately she does.

8 Q Thank you very nuch, Doctor.

9 THE COURT: M. O Mara?

10 MR. O MARA: | have a couple questions, your

11 | Honor. Can we show himthe ethical report?

12 THE COURT: Yes.

13 CROSS EXAM NATI ON

14 | BY MR O MARA:

15 Q | show you Exhibit 8. Are you famliar wth
16 | that docunent?

17 A I'"'mfamliar with this policy and procedure in
18 | general .

19 Q kay, and that's good. Just so we understand
20| what it is, the first three pages are the hospital's
21| policy; is that correct?

22 A Yes.

23 Q The second two pages are the actual case

24| consultation form is that correct?

25 A That's what it |ooks |ike, yes.
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Q And then the |l ast two pages are the Ethics

Commttee report?

A Yes.

Q O eval uati on and assessnent, correct?

A Yes.

Q Wuld you ook at the -- if you |ook at the

ethics case consultation form it shows that it was
requested on 4-16-15 and that it was reviewed on
4-18-15. Do you see that?

A Uh- huh.

Q Do you understand that to nean that there was a
request and then they had the hearing on 4-18?

A That's what it appears.

Q kay. And then the consult was requested by
Dr. Defew. She's a hospitalist, right?

A She's an internist and hospitalist, yes.

Q And she was caring for Aden?

A Yes.

Q And then there was Dr. Mashour, but that's not
really the correct spelling of the nane?

A Yes, it's Ma-s-h-o-u-r.

Q And he's a nenber of your group?

A He is one of ny coll eagues who was rounding in
the intensive care unit for a week at that tine.

Q Right. And then Dr. Heide is the gentl eman
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that testified here earlier?

A Correct.
Q kay. | notice on the conmttee, there's
only -- well, there's two doctors, Dr. Defew who was a

treati ng physician, and then there was Dr. Brian Barnes.

He's not a neurologist, is he?

A No, | do not believe he is.

Q He's actually an ER specialist?

A Right. Brian Barnes, energency room physici an.
Q So he's not internal nedicine, he's not in your

field at all?

A No.

Q He's just an ER okay. And then Dr. Defew,
she's the treating physician so she would be part of the
commttee, so she could explain the situation, correct?

A Correct.

Q kay. And then nobody signed this consult, so
we don't know what it was that they did?

A | don't see it signed, you're correct.

Q kay. And then the recommendation on this was
just to performan apnea test, correct?

A That's what it says.

Q And since it was on the 18th that they got
perm ssion, why did they do the apnea test on the 16th?

A | don't know of any apnea test that was done on
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1| the 16th. It was done in May by Dr. Bacon.

2 Q That was the second one.

3 A I''mnot aware of any apnea test that was done
41 on the 16th.

5 Q kay. Do you know why the record shows that
6| she was clinically determ ned brain dead on 4-16 then?
7 A l'"'monly speculating, so it should go on the
8| record that |I'mspeculating. That had to do with Dr.

9 Hei de's eval uation at that tine.

10 Q kay.
11 A That preceded the apnea testing | ater done.
12 Q kay. And if | understand correctly fromthis,

13| the recomendati on was to obtain permssion to perform
14| the apnea test in order to provide additional criteria

15 for brain dead confirmation, correct?

16 A Correct.

17 Q And it was al so recommended that they seek
18 | legal consultation for guidance?

19 A That's what it says.

20 Q kay. That's all the questions | have, your
21 Honor .

22 MR. PETERSON: Not hi ng, your Honor.

23 THE COURT: Al right. Thank you, Doctor.

24 | Anything further, M. Peterson?

25 MR. PETERSON: Not hi ng, your Honor.
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1 THE COURT: Anything further, M. O Mara?
2 MR. O MARA: No, your Honor.
3 THE COURT: kay. Would you sunmarize your

4| positions for the Court?

5 MR. O MARA: Yes, your Honor. The |aw provides
6| in 449.626 that the parents of the patient are the ones
7| to nmake decisions with regard to withdrawal or the

8 | authorization for treatnent.

9 The Guardi an here, who is also the parent of

10| the child, has authorized additional treatnent, is

11| denied the withdraw of treatnent and now t he Sai nt

12 | Mary's group wi shes to countermand that deci sion.

13 This is a hard question because we're dealing
14| with life and death. W have doctors on both sides

15 | vehenent about their positions. W have a situation

16 | where we have a |life on one side or death on the other
17| side, and all of the doctors have indicated when there's
18 | a question, we lean towards life. That's what the

19 | CGuardian wants is an opportunity to do so. So what is
20| it that we need?

21 W need to get her to a facility that's wlling
22| to provide those procedures. One, Saint Mary's has

23| refused to do so. W nmmade arrangenents with Anmerican

24| Medical -- Med Flight | guess it's called to transport

25| her on the ground and in the air to Las Vegas to St.
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1| Rose. W have a problemwth St. Rose because there's
2| no beds available right now, but that's a transient

3| situation.

4 So we elimnate the problemw th Saint Mary's
S| as a third party interest because once the child is

6| noved fromthat hospital, they're no | onger involved or
7] required to do anything.

8 The second thing, and I want to get through

9| this quickly, is the status quo is the sane as it was on
10| the tinme of the apnea test. The records | read

11 | indicated 4-16, but the doctor today just testified that
12| it was in May that he saw Dr. Bacon's apnea test, but
13| the interesting part of it is Dr. Callister's statenent
14 | about not hing el se has changed.

15 Her skin is still good, she's still passing

16 | urine, she's still passing her bowel novenents. Those
17| things aren't geared on the ventilator. They have to
18 | have sonething else in the |lower part of the brain that
19 | signals those things to work. It's not caused by the
20 | breathing phenonenon, so we see sone type of brain

21| activity.

22 Even Dr. Callister said it was diffuse -- it
23| was really -- inthe EEGoriginally it was okay, and

24| then it got diffuse, but there was always that action.

25| Then we have the ethics report which, to ne, is what
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1| they were doing was they were covering up the fact that
2| the apnea report two days before they got perm ssion to
3| do so, or got a legal opinion to do so.

4 It's irrelevant at this point because what

5| we're concerned about is the |ife and death of this

6| young | ady, and when you tal k about |ife and deat h,

7] there isn't any question. There is no question at all.
8| The question is, you have to lean towards life and we

9| have two doctors, three doctors that have testified.

10 One has been nade out to be, what do they call
11| it, a crazy, which is not true. He's different because
12| he's done different research which the other doctors

13 | have not done, but they disagree with him That doesn't
14 | make hima crazy.

15 He's involved with life. Dr. Callister is

16 | involved with life. Dr. Manthei is involved with [ife.
17| That's three doctors that have indicated life is

18 | available for this young |ady. W need that treatnent.
19| If we don't get the treatnent, obviously she will die,
20 | but the question is, can we get treatnent which Saint

21| Mary's has basically forestalled all this tine.

22 Dr. Callister indicated in his testinony, and
23 | nobody has denied this, that the tracheotony should have
24 | been done between the 8th and the 10th day. W're still

25| asking for it. W need that treatnent. W need the
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1| feeding tube.

2 Where can we get it? W can get it if we are

3| allowed to transport her out of Las Vegas and down to

41 Las Vegas to St. Rose. Thank you, your Honor.

5 THE COURT: Thank you, M. O Mara. M.

6 Pet er son?

7 MR. PETERSON: Yes. Thank you, your Honor. |
8| wll try to keep ny remarks brief.

9 The way | break it down is we have two things
10 | going on here. One is narrow and specific and the other
11| is broad and nore general and policy driven.

12 | would first like to focus on the narrow

13 | because that is the easiest, and that is, you entered an
14 | order, the parties agreed to the order, and the order

15| was, | believe, a fair order and it was a conprom se and
16 | you entered it because it was -- it inplenented what |

17| believe to be the policy inplications underlying the

18 | statute, so what you ordered, your Honor, was that M.

19| O Mara obtain the services of a physician licensed in

20| the State of Nevada, credentialed at Saint Mary's

21| Hospital, willing to order whatever nedications or

22 | procedures that |icensed physician deens necessary and
23 | appropriate for Aden, including preparation of a witten
24| plan to be presented to you and a discharge plan to be

25| presented to you outlining details about the manner of
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1| discharge and the manner of transportation, and the

2| manner for which that is paid.

3 They produced two witnesses today to satisfy
41 that obligation that you inposed on M. O Mara and which
5| he agreed to accept, and one is Dr. Callister.

6 Dr. Callister nade it very clear he is not

7| undertaking any responsibilities whatsoever for Aden

8| Hailu. He had absolutely no clue, no idea with respect
9| to any of the details, at |least firsthand know edge

10 | because he wasn't involved init, with respect to any of
11 | the plans and details that you ordered M. O Mara to

12 | conply with in order to prevent a ruling fromthe Court
13| on the TRO, so M. Callister did not satisfy the

14 | obligation that M. O Mara wllingly assuned in this

15 | case.

16 The other witness, of course, is Dr. Manthei.
17| It seens to nme that what Dr. Manthei, who is osteopath,
18 | testified to, and you heard it yourself and naybe your
19 | understanding is a little different fromm ne, but |

20 | basically thought what he said was if St. Rose de Lima
21| is willing to accept this patient, and if | obtain the
22 | services of a pul nonol ogy group down there, neither of
23 | which has happened, then he's willing to performa

24 | tracheotony.

25 Incredibly he's willing to performa
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1| tracheotony w thout, as you asked hi myourself, w thout
2| having reviewed any of the nedical records what soever

3| pertaining to this case, just an affidavit | presune

41 that Dr. Byrne sent himand he's willing to performa

5| tracheotony, but again, the fundanental point here is he
6| can't do that unless and until he finds and secures the
7| services of that pulnmonary group he nentioned and the

8| hospital down there is willing to accept that person.

9| That is a critical thing because nothing can happen,

10 | not hing can happen until such tine as that occurs.

11 In other words, there has to be, as you

12| required M. O Mara to prove that there is a destination
13| and a place that will take her. It is just pablumfor
14| M. O Mara to state to you without the benefit of a

15| single scintilla of evidence that Medicaid is going to
16 | pay for transportation and Medicaid will pay for the

17 | hospitalization.

18 There's been no evidence or proof of that.

19 | That does not happen until such tinme as the hospital,

20 who is willing to take the patient, has agreed to take

21| the patient. They don't agree to take the patient until

22| there's a doctor who is wlling to admt the patient,
23| and there's no doctor willing to admt the patient until
24| there's a doctor willing to take care of the pain. None

25 | of those things have happened, so none of the things
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1| that you gave M. O Mara three weeks, and the petitioner
2| inthis case, three weeks to obtain has not happened,

3| and they are basically nowhere closer as far as | can

41 tell today than they were three weeks ago accept, again,
5| promses on, well, | think that maybe when a bed opens

6| up, maybe there will be an opportunity to be admtted

7| there, but again, there's no testinony froma |icensed

8 | physician that they're going to take care of the

9| patient, that they're going to discharge that patient or
10 | care for that patient or that the hospital is going to
11 | accept the patient that is clinically dead, and that

12 | goes now to phase two of the argunent.

13 And that is, your Honor, that absent a

14| finding -- I'd like to go back to the |egal argunent

15| where we started, and | think you did say we were goi ng
16 | to resune the hearing, so I'd like to go back to where
17| we started.

18 The plaintiff is here on a notion for tenporary
19 | restraining order and they have a burden of proof in

20| order to obtain that kind of relief fromthis Court.

21 They have to proof first that there's

22 | irreparable harm they have to prove that the bal ance of
23 | hardships tilts in their favor, and three, they have to
24 | prove at |east that the order may not be inplenented or

25| inplenent public policy, but at least it won't
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1| contravene public policy.

2 VWhat we have here is a conplete inability, and
3| this requires your Honor to nmake the hard choice that

41 M. OMira was alluding to, inability to prove any

5| irreparable harm

6 There cannot be as a matter of law irreparable
7| harm from di sconnecting |ife support nechani cal

8 | equipnment froma person who is dead. | have cited cases
9| to the Court establishing that proposition.

10 | think I've alluded to the Court that if you
11| look at the literature on this, we're not making history
12| here. W're basically repeating history here. This

13 | goes on and has gone on for years in courtroons

14 | throughout the United States because sone people view

15| this as |life and death decisions when it's really only a
16 | decision to confirmthat a death has al ready occurred,

17| and that is why the Uniform Act was enacted and applied
18 | throughout the United States, including in Nevada,

19 | because of the extrenme advancenents in nedical

20 | technol ogy that allows nechanical devices to be applied
21| so that the heart keeps beating and that the |ungs keep
22 | operating, notw thstanding the fact that a person -- and
23 | you can do that indefinitely, |like cryogenics, which is
24| different, of course, to a person that is dead, which is

25| why -- which is why the | aws throughout -- in all the
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1| states of the United States, including Nevada, says

2| you've got to narrowWy focus on the issue here, and that
3] is, is the criteria satisfied.

4 That is the legal question and that is the

5| nedical question that is presented to the Court and that
6| is really the fundanental crux of the issue here,

7| because if in fact Aden Hailu satisfies the definition
8 | of death under the Nevada | aw, then none of the el enents
9| of a tenporary restraining order can be satisfied here
10 | and the evidence presented to you in court today, your
11 | Honor, satisfies that test unequivocally.

12 | say that because Dr. Heide, who testified

13| before you last tine, went through all of the elenents
14 | of the requirenents of the -- | forget what it's called,
15 | the National Association of Neurologists, or AAN,

16 | American Association of Neurologists. That does apply
17| here in the State of Nevada.

18 There are essentially three elenents that are
19| required. This was testified to today by Dr. Floreani.
20 | One, your Honor, is coma. There's only three. One is
21| coma. Coma is irreversible. Dr. Floreani testified

22| that she's in a coma, it's irreversible.

23 Dr. Callister |likew se stated she's in a cona.
24| He said likely irreversible. W don't deal in theory

25| here in courtroons, unfortunately. W deal in nedical
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1| certainties. Test one, unequivocally satisfied. A conma
2 irreversible.

3 The second test was the test of brain functions
4| or brainstemfunctions, and there are a nunber of tests
5| that the profession has agreed upon in order to

6| determ ne those.

7 | went over each one of those with Dr.

8| Callister. Dr. Heide went over themas well and there

9| are a series of those, the pupillary test. Basically

10 | what they're testing for is whether there's any response
11| fromthe brain to any of the things that a |iving brain

12 | woul d respond to.

13 | had a hard tine getting Dr. Callister to
14| admt it, but you will recall | hope that at the very
15| end, | said nane ne one test, one test that was not
16 | satisfied to satisfy -- that was not satisfied to neet

17| the definition of death under the Uniform Act, and his
18 | testinony was, if I'"'mrequired to testify by checking
19 | each of the boxes, each of the boxes is testified.

20 He m ght have a different opinion. He m ght
21| say there's a possibility, one in a mllion nmaybe that
22 | she'll survive or conme out of it. The father hopes for
23| a mracle here.

24 That is not the way it operates in this

25| courtroom That is why we have the Uniform Act in order
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1| to get around precisely those kinds of debates.

2 Again, the focus of the Court should be on the
3| principles of law outlined in the Uniform Act and the

4| case |law underneath that act, and I submt to the Court
5| that if you apply the |l aw, however difficult it m ght

6| be, however painful it mght be, then that is the way it
71 is supposed to be, unfortunately, because that is the

8| outcone of determ nations of this type in courtroons,

9| and it's supposed to nake things easier, not harder,

10 | easier, which is exactly what Dr. Floreani was

11| testifying to.

12 He said ny opinion doesn't matter, I'mtelling
13| you that we utilize the tests. W need guidelines. The
14 | nmedi cal profession needs them the |egal profession

15| needs themas well. Those gui des unequivocally point to
16 | one thing, and that is that Aden Hailu is clinically

17 | dead.

18 If that is the case, there can be no

19| irreparable harm there's no point in balancing

20 | hardships, and | submt to you that the public policy

21| here is nmuch maligned, nuch damaged if courtroons in

22 | Nevada are going to engage in debates anbng experts as
23| to facts regardi ng whether or not soneone who neets all
24| the clinical definitions of death can sonehow experience

25 a mracle and cone out of it.
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1 Those ki nds of ideas, concepts, hopes, desires,
2| dreans, no place in this courtroom so | exhort the

3| Court, as painful and as hard as it mght be, to stick
41 to the straight and narrow, |look to the |law, apply the
5| law and cone to the conclusion which I think is very

6| clear that they have not satisfied their burden of proof
7| for a tenporary restraining order in which case the

8 | notion should be denied and that Saint Mary's should be

9| permtted to disconnect the equi pnent fromthe body of

10 | Aden Hailu. That's all | have, your Honor.
11 THE COURT: Anything final, M. O Mara?
12 MR O MARA: |'Ill just comrent on a couple

13 | things, your Honor. Life and death is the question.

14 | Despite what M. Peterson says, they have decl ared

15 | deat h.

16 Do you see a death certificate here? Do you
17| see a death certificate here? No. Have you seen

18 | nedical records saying, well, we claimthat she's dead?
19| Well, the doctors have said that, but there's other

20 | doctors that said that's not the case, so what is it?
21 | f she has a chance to live, that chance nust
22| be given to her under the | aw and the | aw says that he,
23| the parent, has the right to determne if they w thdraw
24 | or give treatnent.

25 He's made his choice. He's expressed it to the
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1| Court. W think that we can get it done. It obviously
2| is goingtotake a little tine because St. Rose is full
3| right now, but that doesn't nmake it inpossible and it

41 doesn't make it difficult. It just nmakes it -- there's
5| going to take a few nore days or weeks, but the point is
6| he indicated, Dr. Manthei, that it woul d be sonewhere

7| between a week and a nonth before they would get a bed
8 | and that woul d happen.

9 Now, in order to do that, you can't set a tine
10 | and a date for the air people to pick up the child until
11| we know that the bed is available down in Las Vegas, so
12| what we're doing is we're waiting so that we can do

13| those things and they're already arranged except for the
14 | date and tine and place type of thing.

15 Now, it's interesting because he cited a | ot of
16 | cases, but here's a case, California, Bovey vs. Superior
17 | Court where the performance of one duty conflicts with
18 | another. The choice of the patient or his famly or

19| legal representative, if the patient is inconpetent to
20| act in his own behalf should prevail. Life prolonging
21 | nedical treatnent includes nedication, artificially or
22 | technologically supplied, respiration, nutrition and

23 | hydration, so those are things that the | aw has

24 | indicated.

25 Now, many tines it doesn't happen where the
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1| famly says it's tinme for the person to go. That's not

2| his case. His case has got a 20-year-old with skin

3| that's still good after three nonths, still having
41 wurine, still having bowel novenents. |s that all
5| because she can respirate? No. |It's because the |ower

6| part of the brainis in fact sending signals to those

7| organs so that they can function.

8 Qoviously if she didn't have respiratory or if
9| she didn't have the ventilator, it would all stop, but
10 | that doesn't nean the brain stopped with it. The

11 | ventilator there keeps the brain functioning so that the
12 | signals go to the various organs that are still

13 | functioning. Thus, she is still alive whether we |ike
14| it or not, and whether or not it satisfies the standards
15 | of neurol ogy because standards are just that, they're

16 | cookie cutter places, and | have never seen a | aw t hat
17| says we do it all by cookie cutters because every

18 | fact -- every case is different based on the facts.

19 | just don't see in 47 years that any single

20 | case was always the sane, that you just did the cookie
21| cutter. That's not the case here, it's not the

22 | argunents that have been put forth. | believe that in
23| fact the requirenents of the prelimnary injunction are
24| in order.

25 There's a risk here, life or death. No
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1| question. |If they pull the ventilator, she's dead.
2| There is no com ng back, there's no way to get back,
3| she's dead, and you've heard the testinony of at |east

41 two doctors that say that she is functioning. Her brain

5| is functioning even at a | ower |evel.
6 The second -- and | believe the | aw says t hat
7] there's -- it's respiratory and circulatory system

8 | okay. Both of those are working because if they weren't
9| working, you woul d have a probl em because not hing el se
10 | goes, but you've also heard the testinony of him saying
11| that, well, why is it that when she cane in and she had
12 | brui ses, they healed. They heal ed.

13 Isn't that what the doctors do, heal people? |
14 | nmean, are you saying that the ventilator heals the

15| wounds? It doesn't make sense. There's brain function
16 | sending things to heal the body, so this is in fact a

17 | question of life and death, and because of that, |

18 | indicate to the Court that nea culpa, | did not give you
19| a witten plan, ny fault. Cbviously | had a couple of
20 | things happen, but as the Court knows fromthe

21| testinony, | didn't know about it until l|ate nyself.

22 | Thank you, your Honor.

23 THE COURT: So thank you very nmuch. My
24 | decision will not be based on whether your proposal was
25| in witing or not in witing, and | have |istened very
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1| closely.

2 These two peopl e have revealed to M. Gebreyes
3| that they have a child of your daughter's age. | have a
4 | daughter who goes to UNR and she's 21. Is it Aden? And
5| so |l think of what Aden -- what decision maki ng she went
6| through that night when she first went to the clinic and
71 then went to the hospital, and she did what ny daughter
8 | would do because we've kind of raised themto take care
9| of thenselves, and so when she wasn't feeling well,

10 | maybe on your advice, nmaybe on her own, she went to the
11| clinic, and if ny daughter did that I woul d have been so
12| relieved that she went to the clinic.

13 And then when they told her you better go to

14 | the hospital, she did that, too, and so it's very clear
15| to nme that your goals as a parent are very simlar to ny
16 | goals as a parent. Get your child into school, get them
17| started on their independence.

18 She's -- ny daughter goes to UNR | live in

19 | Washoe County, she's right next door, but you had so

20 | nmuch confidence in her independence and strength as a

21 | person and know edge of her intelligence, not that I

22| don't have those in ny daughter, but you said go ahead
23| and go to UNR, we'll be a little bit further apart, but
241 | think it will be good for you and | trust that what

25| we've raised you to be is who you are, and so your
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1| daughter is very nuch real to ne and your feelings are

2| very nuch real to ne in a personal way in addition to in
3| ajudicial way, and Dr. Heide al so tal ked about having a
4 | daughter who was a |little bit younger than yours, |

5| believe, who had brain danmage and he tried to connect

6| with you in that regard, and Dr. Floreani also nmade that
7| connection, and maybe people feel a need to say those

8| things to you and nmaybe | woul d hope they woul d say

9| those things to ne because there is no human enotion as
10 | a parent that is nore difficult than the |oss or

11 | potential loss of a child, and out of dignity and

12 | respect, that just needs to be said.

13 No parent should bury a child and no parent

14 | should face these decisions, and I'mjust sorry you're
15 | facing these deci sions.

16 So | wuuld like to find the case that is cookie
17| cutter in famly court, but | don't think there's any

18 | cookie cutter cases and this certainly wouldn't fit in a
19 | cookie cutter case because | think this case starts nuch
20| nore broadly in sone conponents of it than a Uniform Act
21 | or an ANA protocol, because why are we even here when

22 | these issues are so intimate and private?

23 So | recognize fromthe highest |evel of our

24 | non cookie cutter systemthat we're tal ki ng about a

25| privacy issue, we're talking about a famly issue, and |
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1| put that on the record because | acknow edge the

2| responsibilities of those constitutional privacy issues,
3| of those famlial right issues, and they overlay in

4| every case, but particularly in this case because

5| they're in the mddle of this courtroom all of those

6| things, and Uniform Acts and protocol are in existence
71 for all the reasons that M. Peterson said they were, to
8| allow sone objective criteria, to afford everyone, to

9| afford the nedical community, the |legal community and

10 | those associated wth it when their circunstances arise
11| sone criteria to let us rely on and use, but | would not
12 | hesitate, | would not hesitate to disregard the Uniform
13| Act or the Anmerican Neurol ogi cal Association protocols
14| if there was a basis to do it that was sufficient to

15 | negate or render those protocols or legal directives

16 | inapplicable to this case.
17 Uni form Acts are helpful until they are no
18 | longer relevant because the facts or the circunstances

19| bring it outside the real mof those acts.

20 So as M. Peterson said, there are kind of

21| different areas of this case. The issue is whether or
22| not to grant the restraining order, and the interested
23| party is arguing that it should not be granted because
24| the nedical evidence fromDr. Heide, fromDr. Floreani,

25| fromthe protocols that were followed dictate in every
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1| respect nedical standards were net, the outcone and

2| criteria were satisfied in terns of the statute, the

3| protocol was followed, the outcone of the various three
4| step tests under the protocol all direct certification
5| of death, and | agree, but | don't in that agreenent

6| disregard other issues and ot her evidence.

7 There were five thoughtful doctors who

8| participated in this hearing, Dr. Byrne, Dr. Callister,
9| Dr. Manthei, Dr. Heide, and Dr. Floreani, it's a

10 | beautiful nanme, and | listened to each and every one of
11 | those statenents very, very closely for several things.
12| Are their statenents negating the substantial evidence
13| that |I've heard of a conpelling and credible nature such
14 | that that evidence is placed in question, overshadowed,
15 | negated, even just placed in doubt.

16 None of the evidence, none, Dr. Byrne, Dr.

17| Callister, and Dr. Manthei, none of their opinions do

18 | that, and it's not because | don't want those opinions
19| to do that. | listened to themthe way | inagi ne you

20| listened to them wth the ear of a Judge and the ear of
21| a parent.

22 Dr. Callister, whose testinony was really

23| forthright and | appreciate it and it was hel pful to the
24| Court, Dr. Callister referenced the outcone of

25| restorative capacity for Aden to be grim to be renvote,
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1| to be a long shot.
2 He indicated that the |ikelihood of returning

3| any functionality upon the treatnent suggested was not

41 likely. He indicated that there was not likely a direct
5| benefit of all of the proposed plans to result -- not
6| likely to result in a direct benefit that would change

7| the functionality of the child' s condition.

8 Dr. Callister indicated that the risk of

9| transfer in and of itself was a risk for your child to
10 | the extent of inplenenting this plan, and Dr. Callister
11 | agreed that the protocols could not be disputed in terns
12| of their outcones and the conclusions identified from

13 t hose out cones.

14 Dr. Byrne's testinony was just sinply
15 | inconsistent wwth the standards of nedical practice,
16 | insufficiently supported, theoretical, and not

17| sufficient to allow the Court to re-direct, to even

18 | approve the proposal as a non-experinental appropriate
19 | therapeutic course of treatnent for purposes of directly
20 | or even potentially re-directing and reconstructing and
21| regaining functionality for your daughter, and Dr.

22 | Manthei, who was very narrow in his testinony, so narrow
23| that the Court really could not rely too nmuch on the

24 | information provided.

25 He has concluded that he will conduct one of
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the two necessary protocols that is theorized to be
appropriate for this experinental, or as Dr. Callister
suggested, it may be nore appropriately called an
enpirical trial for Aden.

Dr. Manthei said that he woul d conduct a
tracheotony. He nade that statenent w thout review ng
what this Court considers to be the nost substanti al
conponent of the nedical information about your daughter
which is the nedical information from Saint Mary's, from
Dr. Heide, fromDr. Floreani, fromthe results of the
various tests.

| have to say | was slightly taken back by the
| evel of his confidence in the appropriateness of that
course of surgery in light of not having recent nedical
review of anything other than Dr. Byrne who limted his
testinony in the first place to a very significant
degree. Dr. Byrne's suggestions were limted to a very
significant degree in the first place.

Now, M. Peterson is right, the Court expected
nore and hoped for nore because hope is in everyone's
heart, right? None of us can survive w thout hope, but
at sone point -- well, let nme just say, this case didn't
start at the l|ast hearing. You' ve already had a hearing
in front of Judge Steinheinmer where there was an

agreenent between the parties to extend tine so that the
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1| hope could be pursued, through identification of a

2| physician, through identification of a plan, and then

3| you cane back to this Court because that wasn't

4 | successful.

5 A neurol ogist from Stanford wasn't produced,

6| but that's all right because we said let's do it again.
7| Even though the Court had heard substantial evidence,

8| let's extend this a little bit nore, but | don't really
9| care if you didn't cross your T's and dot your |'s, |

10 | don't really mind that this isn't a witten proposal,

11| that the proposal is deficient in so many ways, but even
12| if it were a perfect proposal, even if, which you do not
13 | have, soneone is in Las Vegas who will performthe d

14 | surgery, and even if Dr. Manthei had reviewed all the

15 | nedical evidence, and even if the hospital had a

16 | transfer placenent for Aden, even if all those things

17| were in place, and even if we were to assune that

18 | Medicaid would be the entity to pay, which we would all
19 | hope it would, that plan of care is not conpellingly

20| convincing to this Court as a best interest plan of care
21| for your child, and the reason is it's insufficiently

22 | supported to a significant degree by the nedi cal

23 | evidence which actually overwhel m ngly supports by clear
24 | and convinci ng evidence an opposite course of

25 I nterventi on.
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1 No one disagrees with erring on the side of

2| life. | don't disagree with the concept of erring on

3| the side of life. W want all of our |oved ones to

41 live, and those we've |l ost, we continue to nourn them

5| because their presence is so significant, and | go back
6| and think could we have done sonething different in ny
7| loved one's lives to extend their lives, but we also do
8| something very significant in our |ives.

9 We raise our children, we care for our

10 | children, we teach our children. W hopefully never

11 | bury our children, but sonetines their life is also

12 | their death, and we parent our children through that as
13| nobly and with as nuch dignity as we parent themthrough
14| their lives, and | nmust say not only is the plan not

15 | supported by evidence to a sufficient degree to consider
16 | this anything other than experinental and not neeting

17| the criteria of experinental protocols that the Court

18 | woul d approve under 159.0805. Those protocols are not
19 met .

20 | am struck by the conflict and the chal |l enge
21 | of honoring Aden as living while disregarding that part
22 | of us who have to honor her if and when she dies, and
23| there's a dignity to that and there's a respect to that,
241 and this plan does not do that both objectively and

25| |legally, but quite frankly, if we're tal ki ng about
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1| policy and human dignity and privacy and famli al

2| rights, we are disregarding the nost inportant person's
3| right to exist and to pass with dignity and respect.

4 So today | don't find that there's a basis to
5| approve the alternative plan, and | find that

6| specifically it's not in her best interest, and going to
7| your point wwth respect to 439, M. O Mara, or

8| 449.262(1) to (2), | won't argue that issue, I'll say

9| two things.

10 M. Cebreyes is both Aden's father and Aden's
11 | guardian, and the Court will look in both of those

12 | circunstances to all of the certainly directives of an

13| individual and then to the individual's famly, but keep
14| in mnd that statute goes to w thhol ding treatnent.
15 It does not go to the right to force treatnent

16 | on a person who has qualified, nedically and legally, to
17| no longer be alive, and | do not find either under the
18 | best interest statute and provisions of 159 or under

19 | your reference the right to nake those deci sions and

20 | make those nedical calls as you're suggesting and |

21 | disagree 449.626 provides, you are not in a place to ask
22| this Court to force the continued treatnent of Aden both
23| in your alternative plan or in your desire to refrain

24| fromw thholding the treatnent.

25 | will conclude that the restraining order is
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1| denied, that the nedical evidence substantially

2| establishes by clear and convincing evidence that Aden
3| has net the criteria, both under the UniformAct wth

4| respect to declaration of death at NRS 451.007(1), sub
5| part B, and two, that those provisions are net, and that
6| the Anmerican Neurol ogical Association protocols have

7| been thoroughly conplied with such that Saint Mary's is
8| not restrained fromtermnating, w thholding or

9| wthdrawing life support systemfor Aden, but upon your
10 | oral request, | wll consider granting further

11 | injunction pending your appeal to the Suprene Court on

12 | your oral notion today.

13 MR O MARA: And | neke that notion.

14 THE COURT: And how nuch tinme do you need?

15 MR O MARA: | think ten days is fine, your

16 | Honor.

17 THE COURT: Ten days is granted. | need you to

18 | prepare the order.
19 MR. PETERSON:. Yes, your Honor.
20 THE COURT: Good | uck.

21 MR. O MARA: Thank you, your Honor.
22

23
24

25
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1 STATE OF NEVADA )

2 COUNTY OF WASHOE ) ss.
3
4 I, DIANNE M. BRUMLEY, a Certified Court Reporter

5 and Notary Public for the County of Washoe, State of

6 Nevada, do hereby certify that on , the

7 day of . 2015, I transcribed the

8 above proceedings from a CD;

9 That the foregoing transcript is a true and
10 correct transcript of the CD taken by me in the

11 above-captioned matter to the best of my knowledge,

12 skill and ability.

13 I further certify that I am not an attorney or
14 counsel for any of the parties, nor a relative or
15 employee of any attorney or counsel connected with the

16 action, nor financially interested in the action.
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