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1 THE COURT: That's fine. What was the name

2 again?

3 MR. O'™MARA: It's M-a-n-t-h-e-i.

4 THE COURT: I'll ask counsel to remain seated
5 and speak closely to the microphone so the caller may

6 hear you.

7 THE WITNESS: Hi, this is Dr. Manthei.

8 THE COURT: Dr. Mantheil, my name is Framnces

9 Doherty. I'm the Judge in this case. Can you hear me
10 all right?

11 THE WITNESS: Yes, very well.

12 THE COURT: Thank you for being available. So
13 I understand that you are being called as a witness by
14 one of the parties. I will let Attorney O'Mara lead you
15 through those questions, but first I will ask you to

16 stand up and raise your right hand.

17 SCOTT MANTHEI, M.D.

18 having been duly sworn,

19 was examined and testified as follows:
20 THE COURT: Thank you. Mr. O'Mara?

21 DIRECT EXAMINATION

22 BY MR. O'MARA:

23 0 Please state your name.

24 A Hi. This is Dr. Scott Edward Manthei,

25 M-a-n-t-h-e-i. 400
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1 Q Doctor, are you qualified to be a doctor in the
2 State of Nevada?

3 A Yes.

4 Q Are you a member of the American Medical

5| Association?

6 A No.

7 0 Are you a member of the American Osteopathic

8 Association?

3 A Yes.

10 0 Okay. And is there a difference between the

11 two ag far as being certified in the State of Nevada?

1z A They have different certification boards in the
13 State of Nevada.

14 Q And deoes that limit your practice in any way?
15 A No. My qualifications are certified by the

16 State of Nevada to practice medicine and surgery in the
17 State of Nevada.

18 Q Okay. You sent to me earlier today a copy of

19 your curriculum vitae?

20 A Yes.
21 0 And it has all the certificationsg?
22 A Correct.
23 Q Has your licensure?
24 A Correct.
25 Q Has your education?
401
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1 A Correct.

2 Q It has your publications?

3 A Correct.

4 Q Your professional experience?

5 A Yes.

6 Q And it has the listing of the various hospitals

7 that you are licensed by? Or not licensed, but --

8 A Yes.

S Q -- practice. One of those is St. Rose?

10 A Correct.

11 0 And that's in Las Vegasg area, in Henderson

12 actually?
13 A Yes. They have three facilitiegs. One is in

14 Las Vegas and two of them are in Henderson.

i5 Q Thank you. May I have this admitted?
le THE COURT: You may, yves.
17 THE WITNESS: I'm sorry, I didn't get the last

18 question.

19 THE COURT: 1I'm sorry, the attorney is just

20 approaching the bench to admit vyour vitae and the Court
21 will admit the document without opposition.

22 BY MR. O'MARA:

23 Q Doctor, with whom have you talked about this
24 case?

25 A I was introduced by Dr. Sharon Frank, 4()2
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1 F-r-a-n-k, as well as Dr. Paul Byrne, B-y-r-n-e, as well
2 as the two attorneys.

3 Q Okay. Did you have any documentation that was
4 delivered to you?

5 A Yes, Dr. Byrne forwarded some medical records

6 about Aden.

7 Q Was that his only affidavit or was that actual
8 medical records?

9 A No, that was just affidavit.

10 0 Okay. Now, can you tell us what it is that

11 you're prepared to do for Aden Hailu?

12 A Yes, a tracheostomy.
13 Q And a feeding tube?
14 A No, I would not -- the feeding tube, that's

15 usually performed by a gastroenterologist.
16 Q And would that be done by St. Rose?
17 A That would be done by a surgeon who has

18 | privileges at St. Rose.

19 Q Okay. You have privileges at St. Rose?
20 A Yes.
21 Q And is there any arrangements made through St.

22 Rose to accept this patient?

23 A Not at this time.
24 Q Is it something that you can do or you will do?
25 A It's something that can be done. I just have4(13
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25

not been able to arrange timing because she'll need an
intensive care bed and they're full right now.

Q Okay. So that's something that can be
coordinated between the parties?

A Yes, I believe so.

MR. O'MARA: That's all the questions I have,
your Honor.

THE COURT: All right. Mr. Peterson?

MR. O'MARA: Let me just ask one more.

THE COURT: Go right ahead.
BY MR. O'MARA:

Q On the air transportation on this client, if
they have a critical care nurse and a critical care -- I
forgot what the other term is, medical person --

A I'm sorry, I didn't get the whole gquestion.

Q Ckay. If they have a critical care nurse

available to them, would that be sufficient for the

flight?
A Correct.
Q Okay. No further questiong, your Honor.

THE COURT: Okay. Mr. Peterson?
MR. PETERSON: Just a couple, your Honor.
CROSS EXAMINATION
BY MR. PETERSON:

Q Dr. Manthei, you just got involved in this 404
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1 matter, I believe yvou told me last weekend?

2 A Two weeks.

3 0 Two weeks, and that's through discussions with
4 Dr. Byrne vou said?

5 A Correct.

6 Q So during that two-week period, you did not, if
7 I understand what you said, and I may have

8 misunderstood, you did not review any of Aden Hailu's

S medical records?

10 A No, I have not.

11 Q And obviously you have not examined Aden Hailu,
12 correct?

13 A No, I have not.

14 Q All right. And cobviously whether you're

15 qualified or not, you have no opinion one way or another
16 as to whether or not she is brain dead or not? You have
17 no opinion?

18 A I don't think that's what you asked me before.

19 You asked me if I was gualified to say if she was

20 qualified as brain dead or not.

21 0 I may have asked that. You're not qualified,

22 are you?

23 A I'm not gqualified to declare her brain dead,
24 no.
2 ©  Okay. 405
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1 A But that's different than an opinion.

2 Q I'm sorry about that. At the present time, you
3 are independently employed, are you not?

4 A Correct.

5 Q And you are -- you have I guess over the last
6 several weeks been attempting to make some sort of

7 arrangements with the hospital for purposes of taking on
8 I think was your terminology, taking on Aden Hailu?

2 A Taking on as in performing the tracheostomy,
10 but not in directing her care.

11 0 All right. Then I misunderstood that as well.
12 But you have not succeeded in that, correct?

13 A Well, like I said, I've been working with the
14 hospital trying to find time and I've also secured a

15 pulmonary specialist to care for the trach and her care
16 until she's transferred to long term.

17 Q My question was, you have not succeeded in

18 accomplishing that yet?

19 A No, I have not secured OR time, no.

20 Q Okay. Do you have any idea at all of the

21 financial arrangements under which any of this could be

22 accomplished?

23 A I have none.
24 THE COURT: What was the answer?
25 THE WITNESS: Nc, I do not, none.

406
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1 BY MR. PETERSON:
2 Q You have no knowledge or understanding, you
3 have not worked on any plan of discharge or plan of care

4 for Aden Hailu?

5 A Yeg, I have.
6 0 Where is that?
7 A At St. Rose Dignity for inpatient care, the

8 intensive care unit under the direction of the pulmonary
9 specialist after a tracheostomy.

10 Q This is what you're working on, what you've

11 already talked about, right?

iz A Correct.

13 0 And again, just to be clear, you're continuing

14 to work on it, but it hasn't happened vet, right?

15 A No.
16 Q No further questions.
17 THE COURT: So Doctor, what are the barriers to

i8 that occurring?

18 THE WITNESS: Well, we need approval to have
20 her transferred from the Reno area to the hospital and
21 then the hospital is requesting greater information on
22 long-term care availability in the area before accepting
23 her care.

24 THE COURT: Did you say you have not secured
25 the OR care, is that what you said?

407
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1 THE WITNESS: Right. So in order to admit a

2 patient for a procedure, there has to be an operating

3 room time and that's dependent upon her having a bed at
4 the hospital to récover after the surgical procedure.

5 THE COURT: And what are the challenges in that
6 regard?

7 THE WITNESS: The challenges is the hospital

8 wants to be assured that there is a space for her for

3 long-term care after she's recovered from the surgical
10 procedures.

11 THE COURT: And have there been efforts made to
12 secure that second placement?

13 THE WITNESS: No.

14 THE COURT: Okay. Anything further, Mr.

15 O'Mara?

16 MR. O'MARA: Yes, your Honor.

17 RE-DIRECT EXAMINATION

18 BY MR. O'MARA:

18 Q What will it take to find out what efforts have
20 to be made to get the long-term care after the acute

21 care at St. Rose?

22 A That's usually performed by a nursing

23 supervisor who will gather the payment information as

24 well as the requirements for long-term care, and sgo they
25 require complete medical records and patient information

08
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1 in order to initiate that, and then I don't know how

2 long it would take to secure long-term care. I've seen
3 it take anywhere from a day or two to a month or two.

4 Q So she would stay in St. Rose Hospital until

5 such time as the long-term care was obtained?

6 A Correct.

7 Q And that would provide adequate care for her

8 while she was in the hospital, correct?

g A Yes.
10 MR, O'™MARA: No further questions, your Honor.
11 THE COURT: And is St. Rose willing to accept

12 her without the security of the placement?

13 THE WITNESS: That they have not agreed to.

14 THE COURT: Okay. And I'm sorry, you may have
15 said this, are you the physician agreeing to perform the
16 tracheotomy?

17 THE WITNESS: Correct.

18 THE COURT: And that's without reviewing the

12 records?

20 THE WITNESS: The records I have reviewed are
21 adequate with the care of the pulmonary specialist, ves.
22 THE COURT: And what would your plan of medical
23 care be?

24 THE WITNESS: As a surgeon, we perform surgical

25 procedures and then we are securing the airway and thg&OE)
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1 we depend upon the subspecialist within pulmonary

2 medicine or internal medicine to care for the patient

3 and the dynamics of the rest of her medical state to

4 assure that the tracheostomy is not only working, but is
5 benefitting her care.

6 THE COURT: And who is that specialist who is

7 going to do that?

8 THE WITNESS: The pulmonary specialists are

9 being determined now, depending on the timing of when

10 the patient would be coming down from Reno.

11 THE COURT: And do you have confidence basged on
12 the condition of Miss Aden that she will sustain the

13 surgery that you're contemplating?

14 THE WITNESS: Yes.

15 THE COURT: All right. Anything further, Mr.

16 O'Mara?

17 MR. O'MARA: No, your Honor.

18 THE COURT: Anything further, Mr. Peterson?
19 MR. PETERSON: Yeah.

20 RE-CROSS EXAMINATION

21 BY MR. PETERSON:

22 Q Dr. Manthei, I thought you told me that you had
23 not reviewed any of the medical records. Is that

24 untrue?

25 A No, I didn't say I didn't review the medical 410
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1 records. I reviewed the excerpts and the information

2 provided by others.

3 Q Are you talking about Dr. Byrne?
4 A Correct.
5 Q But you haven't obtained or received any

6 records from Saint Mary's Hospital where she ig located
7 now, those medical records?

8 A No, not all of them.

S 0 You are not going to continue treating her

10 after you do the procedure; somebody else is going to do

11 that?
12 A Correct.
13 Q Have you ever spoken with anyone from Saint

14 Mary's about this, like Dr. Heide?

15 A No.

16 0 In your practice,‘and I have to confess, I'm
17 not that familiar with the standards of practice for

18 osteopathic medicine, would it be appropriate to do a
19 tracheotomy on a person who has been declared or

20 determined to be dead?

21 A The circumstances that you're saying are a case
22 by case basis and would have to be determined on a

23 complete review of the medical records and acceptance of
24 her care, and those parameters are to be determined.

25 Q You're making my question harder than it isg.

411
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1 I'm asking you to make an assumption. The assumption
2 I'm asking you to make is that under standards

3 promulgated by the American Association of Neurology,
4 Aden Hailu is dead. Do you understand the assumption
5 I'm asking you to make?

& A Yeah, but I'm not willing to make an assumption
7 on medical care, so theoretically I'm not willing to
8 accept that. Any time a surgical procedure is being
8 contemplated, we look at the care of the patient and
10 will it benefit and is it clinically indicated.

11 Q Let's --

12 A I'm not able to declare whether she's brain
13 dead or not --

14 Q I'm not asking yvou to do that.

15 A -- 80 I'm not willing to accept that

16 theoretical.

7 Q Doctor, please listen to me. I'm asgking you to
18 assume a fact. I'm not asking you to agree that it's
19 true.

20 MR. O'MARA: The question has been asked and
21 answered. He doesn't assume medical care.

22 THE COURT: Go ahead, Mr. Peterson.

23 BY MR. PETERSON:

24 Q Doctor, I know you understand what an

25 assumption is. I'm not asking you to agree with me that
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1 the assumption -- I'm asking vou to assume a fact, okay?
2 You undersgstand that?

3 A Yes, but you're asking me the exact same thing
4 of making a clinical judgment on assumption, and I'm not
5 willing to make a judgment on an assumption.

6 Q I think you're arguing with me, Doctor.

7 Doctor, I'm asking you to make an assumption that a Dr.
8 Heide -- make this assumption for me. I know it did not
9 happen. I'm asking you to assume that it did. 1It's an
10 intellectual game. I'm asking you to assume --

11 MR. O'MARA: Objection, your Honor.

12 THE COURT: Sustained. It's not an

13 intellectual game. Go ahead, Mr. Peterson.

14 BY MR. PETERSON:

15 Q I'm asking you to assume that the doctor that
ise is in charge of this case, Dr. Heide, has informed you
17 that Aden Hailu has been determined to be dead under

18 standards promulgated by the American Association of

15 Neurology. Do you understand the assumption that I'm

20 asking you to make?

21 A Yes.
22 Q Based on that assumption, would it be
23 appropriate as a doctor of osteopath -- or as an

24 osteopath to perform a tracheotomy on such a person?

25 A I am not willing to make a clinical judgment 8ﬁj3
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1 an assumption of care. It will be based on c¢lear

2 medical evidence and the physical status of the patient.
3 ) S0 are you telling me then, Doctor, that even
4 though the assumption that I'm asking you to make, and
5 that is, that Dr. Heide has told you that she is

6 clinically brain dead, that you would not accept that

7 assumption; you would just want to do your own

8 examination to make that determination, is that what

9 you're testifying to?

10 A No, I'm not testifying to that at all. I'm

11 telling you that I am not going to base my clinical

iz judgments on an assumption, and so there is no

13 theoretical.

14 We deal with absolutes, and so that will be

15 based on clear medical evidence that the tracheostomy ig
16 indicated, and I've indicated I'm willing to do the

17 tracheostomy, but I'm not willing to make a clinical

18 decision on whether she's brain dead or not.

15 Q A couple more questions, Doctor. You're not a
20 college graduate, are you?

21 A Actually, I did not get a degree in college. I
22 went into medical school early.

23 o] And you told the Judge here that you're not a

24 member of the American Medical Association?

25 iy I don't believe I am, no. 414
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1 Q Even though your curriculum vitae says that you
2 are?
3 A I may have been at that time, but currently I

4 do not have a membership in the American Medical

5 Association.

6 0 T don't have any further questions.

7 THE COURT: So this is the Judge again. Are
8 you able to say today that a tracheotomy is indicated
) based on the medical evidence that you have?

i0 THE WITNESS: Yes. From what I have read as
11 provided by Dr. Byrne, I am saying that clinically the
12 tracheostomy will benefit her airway and is clinically
13 indicated.

14 THE COURT: Have you read the medical

15 records -- separate and apart from Dr. Byrne's

16 recommendation, have you read the medical records before
17 reaching that conclusion?

18 THE WITNESS: No.

15 THE COURT: Is there a possibility your

20 conclusion would change if you read all of the records?
21 THE WITNESS: That is always a possibility as
22 we get further into thig, that if there ig additional

23 medical information that is provided, that that decision
24 could change.

25 THE COURT: Are you interested in the

415
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neurological information and medical evidence in
relation to Aden?

THE WITNESS: Yes.

THE COURT: Do you realize this Court has been
given medical testimony from a neurologist that suggests
she meets the definition -- the statutory and medical
definition of death?

THE WITNESS: Yes, I'm aware of that.

THE COURT: And you have no hesitation today
saying that a tracheotomy ig indicated?

THE WITNESS: With the information that I've
been provided, no, I think a tracheostomy is indicated.

THE COURT: Okay. Mr. O'Mara, anything
further?

MR. O'MARA: No, your Honor.

THE COURT: Doctor, thank yvou very much for
being available on short notice.

THE WITNESS: You're very welcome.

THE COURT: All right, bye-bye. Anything
further, Mr. O'Mara?

MR. O'MARA: 1I'll just call Mr. -- of course,
we can call the co-guardian who would agree to the
recommendations that he's made, but she's in Russia and
I understand that we can't get it in this room.

THE COURT: Did you recall the discussion of 418
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having the co-guardian participate in the affidavit at
our last hearing after the hearing on how we were going
to have her involvement represented without objection by
Mr. Peterson? Do you recall that?

MR. O'MARA: I do not, your Honor. I'm sorry.

THE COURT: All right. Did you make
arrangements or make any request to try to have this
Court make the co-guardian available before today?

MR. O'MARA: I thought we could call. I talked
to Mr. Gebreyes and he indicated that he talks to her on
the cell phone, so I figured that a cell phone could be
used here for the purposes of asking that simple
question.

THE COURT: Okay. Sir, do you mind coming up
to the witness stand? This is a continuation from the
last hearing, so you're still under oath. You're
comfortable with that, aren't you?

THE WITNESS: Yes, ma'am.

THE COURT: Okay. Have a seat, thank you.

MR. GEBREYES
having been previously sworn,
was examined and testified as follows:

THE COURT: Okay, Mr. O'Mara, you're free to --

417
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DIRECT EXAMINATION
BY MR. O'MARA:

0 Have you talked to the co-guardian?

A Yes, I did. I have talked to my niece who ig a
co-guardian. Her name is Metsihate.

Q And have you talked to her on the cell phone?

A Yes, I did. Actually, just before court break.

Q Did you make arrangements for her to talk on
the telephone?

A Well, yes, I did, but I find out that the Court
use only a landline which I believe makes it difficult
to --

THE COURT: So I don't know about this igsue.

I don't want it on the record that the Court is denying
you access to a witness. Did you call the Court ahead
of time to make arrangement to have a telephonic
participation by someone in Russia, did you do that, Mr.
O'Mara?

MR. O'MARA: No, I did not.

THE COURT: All right. I don't know what
you're asking or saying otherwise. 2All I know is the
Court has not been contacted ahead of time to make
arrangements for a Russian witness, so if Mr. Peterson
is going to alloﬁ testimony from this witness without

hearsay objection about the position of the other 4118
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1 co-guardian on this matter, then that's fine.

2 MR. O'MARA: Can we use the cell phone and put
3 it on speaker phone so that the Court can hear her

4 testify?

5 THE COURT: Are you going to object to the

6 hearsay --

7 MR. PETERSON: No, your Honor. I wish I can

8 think of a hearsay objection so you can get me off the
9 hook. I'm not going to object.

10 THE COURT: All right, then I'11 allow it.

11 Then have him represent what his understanding is of the
12 co-guardian's position in this case.

13 BY MR. O'MARA:

14 Q Did you hear the question from the Judge?
15 A No.
16 0 Please explain what the co-guardian's position

17 is with regard to the care of Aden.

18 A Well, she want her care to continue and she's
15 100 percent onboard with everything that I said, and T
20 did talk to her, as I said, a few minutes ago and I

21 explained what the situation is and she's aware of it.
22 0 She's aware that she would be transported out
23 of Saint Mary's by land -- by ambulance to the air, that

24 she would be transferred by air with the ventilator down

25 to Las Vegag, and then she would be transported on 1&111%19
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to St. Rose?

A Yes. I explained each and every fold which is
exactly what you just said, that she will be transported
to the airport by land transport and then by air down in
Las Vegas, and she will be admitted to a hospital which
is St. Rose and then care will be continued from there,
and I did explain that to her and she agreed and she's
very much aware of it.

MR. O'MARA: That's as far as I wish to go with
regard to the co-guardian, your Honor.

THE COURT: That's fine.
BY MR. O'MARA:

Q And you personally as a guardian are in
agreement with that treatment?

A Absolutely, yes.

@ Okay. That's all the questions I have of this
gentleman.

THE COURT: Mr. Peterson?
MR. PETERSON: Just a couple, your Honor.
CROSS EXAMINATION

BY MR. PETERSON:

0 When did -- I'm sorry, what is vyour --

A My niece, her name is Misg Asfaw.

Q When did she last see Aden Hailu, when did she
leave?

420
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1 A I'd say about a month ago.

2 Q So sometime in June?

3 A Yes.

4 Q Did you speak with her about the prior

5 proceedings, what happened in court here last time?

6 A Yes.

7 Q Did you tell her about Dr. Heide's testimony?
8 A She knows that all along.

9 Q She knew that all along?

10 A Yes.

11 Q Okay. ©No further questions.

12 THE COURT: Any further, Mr. O'Mara?

13 MR. O'MARA: No, your Honor.

14 THE COURT: Okay. You can have a seat, sir.
15 Anything further, Mr. O'Mara-?

1s MR. O'MARA: The only thing I can tell vyou is

17 that I made arrangements with regard to the air flight
18 from American Medical Air in Reno here to make the

19 transfer available and the agreement has been made. He
20 has to sign the contract, but what happens is that they
21 bill Medicaid first, and then if there's a refusal by
22 Medicaid, then he pays for the transportation.

23 THE COURT: Has Medicaid been approved right
24 now for the hospitalization?

25 MR. O'MARA: Yes. For the hogpitalization,

421
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1 ves, but not for the air transport.

2 THE COURT: All right. That's fine. Mr.

3 Peterson, anything?

4 MR. PETERSON: We have two things, your Honor.
5 You asked me to bring the Ethics Committee minutes.

6 THE COURT: Are you going to object to that,

7 Mr. O'Mara?

8 MR. O'MARA: I haven't read it. This is the

9 first time he gave it to me.

10 THE COURT: 1I'll give you time to read it.
11 MR. O'MARA: Thank you, your Honor.
12 MR. PETERSON: And I can authenticate it, your

13 Honor.

14 THE COURT: You can?

15 MR. PETERSON: I can. The witness is here, but
16 if there's no objection, I see no point in it.

17 THE COURT: Is there any other documentary

18 evidence you plan on admitting?

1o MR. PETERSON: No, your Honor.
20 THE COURT: Let's take a five minute break or
21 so and let Mr. O'Mara read the document. I won't read

22 it until Mr. O'Mara has.

23 (A recess was taken.)

24 THE COURT: Did you get a chance to read that,
25 Mr. O'Mara®?

422
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1 MR. O'MARA: I did read it, your Honor.

2 THE COURT: And are you maintaining your

3 position that you're not objecting to exhibits?

4 MR. O'MARA: Well, ves and no, but I'm not sure
5 that the exhibit says anything because the last two

6 pages which talks about an evaluation is not filled out
7 and nobody signed it, but I think it's well within the

8 Court's knowledge and they should -- the Court should be
9 aware of it, but I do want to comment on it.

10 THE COURT: All right. 1I'll let Mr. Peterson
11 do so first if he wishes.

12 MR. PETERSON: I just wanted to -- your Honor,
13 part of what you asked me to do is provide -- yvou asked
14 whether we had one and whether I would provide it and

15 that's really all this is.

16 I don't think there's anything in here of any
17 substance that I really wanted to elicit any testimony
18 on. It's just more corroborative of stuff you've

13 already heard.

20 You'll note that Dr. Heide is on the committee
21 and you heard his testimony.

22 THE COURT: This looks like the ethics

23 discussion with respect to performing the apnea test; is

.24 that correct?

25 MR. PETERSON: That is correct, your Honor, %ﬁ%&
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1 as Dr. Heilde testified, that apnea test was conducted.

2 It's in the testimony in the record. Also, in testimony
3 in the record is that there was a second apnea test

4 conducted and that was by Dr. Gomez.

5 THE COURT: We didn't hear very much

6 information from Dr. Gomez's report other than --

7 MR. PETERSON: Now that you mention it, I'm

8 trying to think how the testimony came in. I know that
9 what I represented to the Court, which I'll represent is
10 true, that Dr. Gomez was retained by Cal Dunlap, the

11 predecessor counsel for the petitioner, and he was

12 discharged by the petitioner, but nonetheless performed
13 the apnea test and it's part of the medical records. I
12 think Dr. Helde testified to it, but --

15 THE COURT: Right. I don't recall, so does the
le record reflect whether Dr. Gomez was a neurologist?

17 MR. PETERSON: The record doesn't reflect that
18 because I don't believe that he is a neurologist.

19 THE COURT: Okay.

20 UNIDENTIFIED SPEAKER: General and trauma

21 surgeorn.

22 THE COURT: Anything further, Mr. Peterson?

23 MR. PETERSON: Yes, your Honor. We wanted to
24 call just very briefly to confirm the status quo if

25 you're interested in hearing that only, and that would
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be Dr. Floreani.
THE COURT: All right.
ANTHONY FLOREANT, M.D.
having been duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION
BY MR. PETERSON:

Q Dr. Floreani, please tell the Court who you
are.

A I'm Anthony Floreani, medical doctor, pulmonary
doctor who takes care of patients in the critical care
unit, ICU unit, and I've taken care of Aden on a number
of occasions since she's been in the intensive care
unit, including the night that she came in from the
surgery following her surgery.

Q So at least in some respects, Aden Hailu has
been under your care from the time she entered the
hospital in April of this year to today; is that right?

A Yes. Intermittently, yes, including all of
last week.

Q Okay. ©Now, obviously you are not a
neurologist, you're a pulmonologist; is that correct?

A Right, I am not a neurologist.

o) But nonethelegs, Aden has been under your care

for the period of time that I just described for the
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1 last three months or so?

2 A Yes, sir.

3 Q All right. And just cutting right to the

4 chase, you're already aware, boctor, of what had

5 transpired with her care and treatment in the past, are
6 you not?

7 A I am.

8 Q And you are aware that she was determined to be
9 brain dead by Dr. Heide who performed the neurological
10 test?

i1 A Unfortunately, ves, I am.

12 Q All right. And you're familiar with those

13 tests yourself, are you not?

14 A I am, including the UDDA.

15 Q Say the last one?

16 A The Uniform --

17 Q Yes, all right. And actually, the apnea test

18 was performed by a pulmonologist, your partner; is that

15 correct?
20 A One of my partners, Dr. Bacon.
21 o) And you're aware that based on the clinical

22 examination and the tests performed by Dr. Heide and

23 others, that the hospital -- that Dr. Heide hasg

24 concluded that Aden Hailu meets the definition of brain

25 death under the Uniform Act?
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1 A Yes.

2 Q All right. And Dr. Heide, unfortunately, could
3 not be with us today, but since you have been seeing

4 Aden Hailu for this entire period of time, could you

5 tell the Court whether there has been absolutely any

6 change whatsoever in her situation or condition since we

7 were last in court which was about a month ago?

8 A In terms of neurologically?

9 0 Yes.

10 A No, there has been no change.

11 Q All right. I'm detecting a little hesitation

12 and I'm almost afraid to ask, but I know the Judge with
13 will. What do you mean by not neuroclogically?

14 A Well, T mean a lot has been stated about her

15 skin and having urine output and her heart is beating.
le Those things will continue in this state even if someone
17| -is declared brain dead.

18 I would say that in terms of her neurological
1s status, that based on the criteria from established

20 consensus guidelines by the American Academy of

21 Neurology, as well as other Academies of other

22 countries, that components of brain death were met

23 before at a certain point in her care and have continued
24 to be met, that being a persistent coma that has not

25 changed off of any sedation.
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1 Secondly, an abnormal neurological exam. That
2 is, the purview of not only a neurologist, but has been
3 suggested other individuals such as myself and other

4 internists who take care of patients in the ICU; the

5 absence of any reflex activity; the absence of any

6 response to verbal and physical or tactile stimuli; and
7 an apnea test.

8 Those are the major determinants of the brain

9 death. The prior EEG, the prior MRI really do not --

10 are not considered primary determinants of brain death
11 by the established consensus and evidence-based

12 criteria.

13 0 Okay. Those being essentially three, the

14 coma - -

15 A The coma, the exam that is consistent with

16 brain death, and an apnea test that shows no voluntary
17 ventilation or spontaneous breaths during the test with
18 an appropriate increase in carbon dioxide indicating

19 absolutely no ventilation during the period of the test.
20 The test done by Dr. Bacon was done by the book
21 exactly how you should do it and determined that she had
22 no breathing for ten minutes and that her carbon dioxide
23 increased from 40 to over 100. That is not compatible
24 with brainstem activity, and unfortunately and

25 tragically it is not compatible with human life. 428
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1 Q Now, you heard Dr. Callister testify; you were
2 here in court when that happened?

3 A Yes.

4 Q All right. And how we all try to make -- if

5 we're going to err, we err on the side of life, you

6 heard that testimony?

7 A Yes.

8 0 I would ask you your opinion to a reasonable --
g do you have an opinion about whether or not Aden Hailu
10 is dead as defined under the Uniform Act, meaning no

11l brain function to a reasonable degree of medical

12 certainty?

13 A Well, unfortunately -- let me put it this way:
14 We can all have opinions. I struggle with this opinion.
15 I struggle with Aden.

le I have a 22-year-old daughter who I love and T
17 can't imagine, I can't imagine what her father has been
18 going through, so I give great pause to any

19 consideration of brain death.

20 The reason we have evidence-based guidelines

21 and consensus-based guidelines is so that we don't offer
22 opinion, that we have some guidelines to help us as a

23 template in the most horrible decision that we have to
24 make, to have a young person in the youth around us die
25 like this, so we need those guidelines. So based on
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those guidelines, it's irrelevant what my opinion is.

What's important is that at the time her exam
evolved and there was a point in time where it became
very evident that things were wrong and that there might
be brain death. Subseguent exam was consistent, and the
apnea test showing no evidence of brain function is,
unfortunately, and I was -- no one was happy to see that
test be the way it was, shows no evidence of breathing.

Aden has a pulse, she has a blood pressure.

Dr. Callister is right. There is intrinsic beating in
the heart, but if you remove Aden from 1ife support, she
will not breathe as evidenced by the apnea testing.

Her carbon dioxide levels will predictably and
progressively rise to a point where she will develop a
severe respiratory acidosis which will cause her heart
to go into arrhythmias and subsequently go into asystole
Oor stop beating. That is what's keeping her alive.

The fact that her skin looks the way it is, the
fact that she looks so well is because she's a
beautiful -- or was a beautiful young woman, a beautiful
young woman who has gotten incredibly good care by the
nursing staff, respiratory therapists and the physicians
at Saint Mary's. She's been in a bed for
three-and-a-half months without a bedsore. That's

remarkable. 4 3 0
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1 Q So then once again, thank you for that answer.
2 I just want to make it clear for the record. Your

3 opinion as to -- I understand we can all have opinions,
4 you want to apply the clinical diagnosis. To a

5 reasonable degree of medical certainty, does she sgatisfy

6 the definition of brain dead?

7 A Yes, unfortunately she does.

8 Q Thank you very much, Doctor.

8 THE COURT: Mr. O'Mara?

10 MR. O'MARA: I have a couple questions, your

11 Honor. Can we show him the ethical report?

12 THE COURT: Yes.

13 CROSS EXAMINATION

14 BY MR. O'MARA:

15 Q I show you Exhibit 8. Are you familiar with
16 that document?

17 A I'm familiar with this policy and procedure in
18 general.

15 Q Ckay, and that's good. Just so we understand
20 what it is, the first three pages are the hospital's

21| policy; is that correct?

22 A Yes.

23 o The second two pages are the actual case

24 consultation form; is that correct?

25 A That's what it looks like, ves. ‘131.
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Q And then the last two pages are the Ethics

Committee report?

A Yes.

Q Or evaluation and assessment, correct?

A Yes.

Q Would you look at the -- if you look at the

ethics case consultation form, it shows that it was
requested on 4-16-15 and that it was reviewed on
4-18-15. Do you see that?

A Uh-huh.

Q Do you understand that to mean that there was a
request and then they had the hearing on 4-18?

Y1 That's what it appears.

Q Okay. And then the consult was requested by

Dr. Defew. She's a hospitalist, right?

A She's an internist and hospitalist, yes.

Q And she was caring for Aden?

A Yes.

Q And then there was Dr. Mashour, but that's not

really the correct spelling of the name?

A Yes, it's M-a-s-h-o-u-r.
0 And he's a member of your group?
A He is one of my colleagues who was rounding in

the intensive care unit for a week at that time.

Q Right. And then Dr. Heide is the gentleman
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1 that testified here earlier?

2 A Correct.
3 Q Okay. I notice on the committee, there's
4 only -- well, there's two doctors, Dr. Defew who was a

5 treating physician, and then there was Dr. Brian Barnes.

6 He's not a neurologist, is he?

7 A No, I do not believe he is.

8 Q He's actually an ER specialist?

9 A Right. Brian Barnes, emergency room physician.
10 Q So he's not internal medicine, he's not in your

11 field at all?

12 A No.

13 Q He's just an ER okay. And then Dr. Defew,

14 she's the treating physician so she would be part of the
15 committee, so she could explain the situation, correct?
16 A Correct.

17 Q Okay. And then nobody signed this consult, so
18 we don't know what it was that they did?

19 A I don't see it signed, vou're correct.

20 0 Okay. And then the recommendation on this was
21 just to perform an apnea test, correct?

22 A That's what it says.

23 Q And since it was on the 18th that they got

24 permission, why did they do the apnea test on the 16th?

25 A I don't know of any apnea test that was done 3?33
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1 the 16th. It was done in May by Dr. Bacon.

2 Q That was the second one.

3 A I'm not aware of any apnea test that was done
4 on the 1léth.

5 Q Okay. Do you know why the record shows that
6 she was clinically determined brain dead on 4-16 then?
7 A I'm only speculating, so it should go on the
8 record that I'm speculating. That had to do with Dr.

9 Heide's evaluation at that time.

10 Q Okay.
11 A That preceded the apnea testing later done.
12 Q Okay. And if I understand correctly from this,

13 the recommendation was to obtain permission to perform
14 the apnea test in order to provide additional criteria
15 for brain dead confirmation, correct?

16 A Correct.

17 0 And it was also recommended that they seek
18 legal consultation for guidance?

18 A That's what it says.

20 0 Okay. That's all the questions I have, your
21 Honor.

22 MR. PETERSON: Nothing, your Honor.

23 THE COURT: All right. ‘Thank you, Doctor.
24 Anything further, Mr. Peterson?

25 MR. PETERSON: Nothing, your Honor.
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1 THE COURT: Anything further, Mr. O'Mara?
2 MR. O'MARA: No, your Honor.
3 THE COURT: Okay. Would you summarize your

4 positions for the Court?

5 MR. O'MARA: Yes, your Honor. The law provides
6 in 449.626 that the parents of the patient are the ones
7 to make decisions with regard to withdrawal or the

8 authorization for treatment.

g The Guardian here, who is also the parent of

10 the child, has authorized additional treatment, is

11 denied the withdraw of treatment and now the Saint

12 Mary's group wishes to countermand that decision.

13 This is a hard question because we're dealing
14 with life and death. We have doctors on both sides

15 vehement about their positions. We have a situation

16 where we have a life on one side or death on the other
17 side, and all of the doctors have indicated when there's
18 a question, we lean towards life. That's what the

19 Guardian wants is an opportunity to do so. 8o what is
20 it that we need?

21 We need to get her to a facility that's willing
22 to provide those procedures. One, Saint Mary's has

23 refused to do so. We made arrangements with American

24 Medical -- Med Flight I guess it's called to transport
25 her on the ground and in the air to Las Vegas to St.
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1 Rose. We have a problem with St. Rose because there's
2 no beds available right now, but that's a transient

3 situation.

4 So we eliminate the problem with Saint Mary's
5 as a third party interest because once the child is

6 moved from that hospital, they're no longer involved or
7 required to do anything.

8 The second thing, and I want to get through

9 this quickly, is the status quo is the same as it was on
10 the time of the apnea test. The records I read

11 indicated 4-16, but the doctor today just testified that
12 it was in May that he saw Dr. Bacon's apnea test, but

13 the interesting part of it is Dr. Callister's statement
14 about nothing else has changed.

15 Her skin is still good, she's still passing

16 urine, she's still passing her bowel movements. Those
17 things aren't geared on the ventilator. They have to

18 have something else in the lower part of the brain that
19 signals those things ﬁo work. It's not caused by the
20 breathing phenomenon, so we see some type of brain

21 activity.

22 Even Dr. Callister said it was diffuse -- it
23 was really -- in the EEG originally it was okay, and
24 then it got diffuse, but there was always that action.
25 Then we have the ethics report which, to me, is what
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1 they were doing was they were covering up the fact that
2 the apnea report two days before they got permission to
3 do so, or got a legal opinion to do so.

4 It's irrelevant at this point because what

5 we're concerned about is the life and death of this

6 young lady, and when you talk about life and death,

7 there isn't any question. There ig no question at all.
8 The guestion is, you have to lean towards life and we

9 have two doctors, three doctors that have testified.

10 One has been made out to be, what do they call
11 it, a crazy, which is not true. He's different because
12 he's done different research which the other doctors

13 have not done, but they disagree with him. That doesn't
14 make him a crazy.

15 He's involved with 1ife. Dr. Callister is

16 involved with life. Dr. Manthei is involved with life.
17 That's three doctors that have indicated life is

18 available for this young lady. We need that treatment.
19 If we don't get the treatment, obviously she will die,
20 but the question is, can we get treatment which Saint

21 Mary's has basically forestalled all this time.

22 Dr. Callister indicated in his testimony, and
23 nobody has denied this, that the tracheotomy should have
24 been done between the 8th and the 10th day. We're still

25 asking for it. We need that treatment. We need the 4;37
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1 feeding tube.

2 Where can we get it? We can get it if we are
3 allowed to transport her out of Las Vegas and down to
4 Las Vegas to St. Rose. Thank you, your Honor.

5 THE COURT: Thank you, Mr. O'Mara. Mr.

& Peterson?

7 MR. PETERSON: Yes. Thank you, your Honor. I

8 will try to keep my remarks brief.

2 The way I break it down is we have two things
10 going on here. One is narrow and specific and the other
11 is broad and more general and policy driven.

12 I would first like to focus on the narrow

13 because that is the easiest, and that is, you entered an
14 order, the parties agreed to the order, and the order

15 was, I believe, a fair order and it was a compromise and
16 you entered it because it was -- it implemented what I
17 believe to be the policy implications underlying the

18 statute, so what you ordered, your Honor, was that Mr.
19 O'Mara obtain the services of a physician licensed in

20 the State of Nevada, credentialed at Saint Mary's

21 Hospital, willing to order whatever medications or

22 procedures that licensed physician deems necessary and
23 appropriate for Aden, including preparation of a written
24 plan to be presented to you and a discharge plan to be
25 presented to you outlining details about the manner of
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1 discharge and the manner of transportation, and the

2 manner for which that is paid.

3 They produced two witnesses today to satisfy

4 that obligation that you imposed on Mr. O'Mara and which
5 he agreed to accept, and one is Dr. Callister.

6 Dr. Callister made it very clear he is not

7 undertaking any responsibilities whatsoever for Aden

8 Hailu. He had absolutely no clue, no idea with respect
9 to any of the details, at least firsthand knowledge

10 because he wasn't involved in it, with respect to any of
11 the plans and details that you ordered Mr. O'Mara to

12 comply with in oxder to prevent a ruling from the Court
13 on the TRO, so Mr. Callister did not satisfy the

14 obligation that Mr. O'Mara willingly assumed in this

15 case,

16 The other witness, of course, is Dr. Manthei.
17 It seems to me that what Dr. Manthei, who is osteopath,
i8 testified to, and you heard it yourself and maybe your
19 understanding is a little different from mine, but I

20 basically thought what he said was if St. Rose de Lima
21 is willing to accept this patient, and if I obtain the
22 services of a pulmonology group down there, neither of
23 which has happened, then he's willing to perform a

24 tracheotomy.

25 Incredibly he's willing to perform a
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1 tracheotomy without, as you asked him yourself, without
2 having reviewed any of the medical records whatsocever

3 pertaining to this case, just an affidavit I presume

4 that Dr. Byrne sent him and he's willing to perform a

5 tracheotomy, but again, the fundamental point here is he
6 can't do that unless and until he finds and secures the
7 services of that pulmonary group he mentioned and the

8 hospital down there is willing to accept that person.

S That is a critical thing because nothing can happen,

10 nothing can happen until such time as that occurs.

11 In other words, there has to be, as vyou

12 required Mr. O'Mara to prove that there is a destination
13 and a place that will take her. Tt is just pablum for
14 Mr. O'Mara to state to you without the benefit of a

15 single scintilla of evidence that Medicaid is going to
16 pay for transportation and Medicaid will pay for the

17 hospitalization.

i8 There's been no evidence or proof of that.

1s That does not happen until such time as the hospital,

20 who is willing to take the patient, has agreed to take
21 the patient. They don't agree to take the patient until
22 there's a doctor who is willing to admit the patient,

23 and there's no doctor willing to admit the patient until
24 there's a doctor willing to take care of the pain. None

25 of those things have happened, so none of the things 440
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1 that you gave Mr. O'Mara three weeks, and the petitioner
2 in this case, three weeks to obtain has not happened,

3 and they are basically nowhere closer as far as I can

4 tell today than they were three weeks ago accept, again,
5 promises on, well, I think that maybe when a bed operns

6 up, maybe there will be an opportunity to be admitted

7 there, but again, there's no testimony from a licensed

8 physician that they're going to take care of the

9 patient, that they're going to discharge that patient or
10 care for that patient or that the hospital is going to
11 accept the patient that is clinically dead, and that

12 goes now to phase two of the argument.

13 And that is, your Honor, that absent a

14 finding -- I'd like to go back to the legal argument

15 where we started, and I think you did say we were going
16 Lo resume the hearing, so I'd like to go back to where
17 we started.

18 The plaintiff is here on a motion for temporary
15 restraining order and they have a burden of proof in

20 order to obtain that kind of relief from this Court.

21 They have to proof first that there's

22 irreparable harm, they have to prove that the balance of
23 hardships tiltsg in their favor, and three, they have to
24 prove at least that the order may not be implemented or
25 implement public policy, but at least it won't 441
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1 contravene public policy.

2 What we have here is a complete inability, and
3 this requires your Honor to make the hard choice that

4 Mr. O'Mara was alluding to, inability to prove any

5 irreparable harm.

6 There cannot be as a matter of law irreparable
7 harm from disconnecting life support mechanical

8 equipment from a person who is dead. I have cited cases
9 to the Court establishing that proposition.

10 I think I've alluded to the Court that if you
11 look at the literature on this, we're not making history
12 here. We're basically repeating history here. This

13 goes on and has gone on for years in courtrooms

14 throughout the United States because some people view

15 this as life and death decisions when it's really only a
16 decision to confirm that a death has already occurred,
17 and that is why the Uniform Acf wag enacted and applied
18 throughout the United States, including in Nevada,

1s because of the extreme advancements in medical

20 technology that allows mechanical devices to be applied
21 so that the heart keeps beating and that the lungs keep
22 operating, notwithstanding the fact that a person -- and
23 you can do that indefinitely, like cryogenics, which is
24 different, of course, to a person that is dead, which is

25 why -- which is why the laws throughout -- in all the
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1 states of the United States, including Nevada, says
2 vyou've got to narrowly focus on the issue here, and that
3 is, is the criteria satisfied.

4 That is the legal question and that is the

5 medical question that is presented to the Court and that
6 is really the fundamental crux of the issue here,

7 because if in fact Aden Hailu satisfies the definition

8 of death under the Nevada law, then none of the elements
9 of a temporary restraining order can be satisfied here
10 and the evidence presented to you in court today, your
11 Honor, satisfies that test unequivocally.

12 I say that because Dr. Heide, who testified

13 before you last time, went through all of the elements
14 of the requirements of the -- I forget what it's called,
15 the National Association of Neurologists, or AAN,

16 American Association of Neurclogists. That does apply
17 here in the State of Nevada.

18 There are essentially three elements that are
19 required. This was testified to today by Dr. Floreani.
20 One, your Honor, is coma. There's only three. One is
21 coma. Coma is irreversible. Dr. Floreani testified

22 that she's in a coma, it's irreversible.

23 Dr. Callister likewise stated she's in a coma.
24 He gaid likely irreversible. We don't deal in theory
25 here in courtrooms, unfortunately. We deal in medical
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1 certainties. Test one, unequivocally satisfied. A coma
2 irrevergible.

3 The second test was the test of brain functions
4 or brainstem functions, and there are a number of tests
5 that the profession has agreed upon in order to

6 determine thoge.

7 I went over each one of those with Dr.

8 Callister. Dr. Heide went over them as well and there

g are a series of those, the pupillary test. Basically

10 what they're testing for is whether there's any response
11 from the brain to any of the things that a living brain
12 would respond to.

13 I had a hard time getting Dr. Callister to

14 admit it, but you will recall I hope that at the very

15 end, I said name me one test, one test that wasg not

16 gsatisfied to satisfy -- that was not satisfied to meet
17 the definition of death under the Uniform Act, and his
18 testimony was, if I'm required to testify by checking

19 each of the boxes, each of the boxes is testified.

20 He might have a different opinion. He might

21 say there's a possibility, one in a million maybe that
22 she'll survive or come out of it. The father hopes for
23 a miracle here.

24 That is not the way it operates in this

25 courtroom. That is why we have the Uniform Act in orgaa_a
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1 to get around precisely those kinds of debates.

2 Again, the focus of the Court should be on the
3 principles of law outlined in the Uniform Act and the

4 case law underneath that act, and I submit to the Court
5 that if you apply the law, however difficult it might

6 be, however painful it might be, then that is the way it
7 is supposed to be, unfortunately, because that is the

8 outcome of determinations of this type in courtrooms,

9 and it's supposed to make things easier, not harder,

10 easier, which is exactly what Dr. Floreani was

11 testifying to.

12 He said my opinion doesn't matter, I'm telling
13 you that we utilize the tests. We need guidelines. The
14 medical profession needs them, the legal profession

15 needs them as well. Those guides unequivocally point to
16 one thing, and that is that Aden Hailu is clinically

17 dead.

18 If that is the case, there can be no

19 irreparable harm, there's no point in balancing

20 hardships, and I submit to you that the public policy

21 here is much maligned, much damaged if courtrooms in

22 Nevada are going to engage in debates among experts as
23 to facts regarding whether or not someone who meets all
24 the clinical definitions of death can somehow experience

25 a miracle and come out of it. 445
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1 Those kinds of ideas, concepts, hopes, desires,
2 dreams, nc place in this courtroom, so I exhort the

3 Court; as painful and as hard as it might be, to stick
4 to the straight and narrow, look to the law, apply the
5 law and come to the conclusion which I think is very

6 clear that they have not satisfied their burden of proof
7 for a temporary restraining order in which case the

8 motion should be denied and that Saint Mary's should be
S permitted to disconnect the equipment from the body of
10 Aden Hailu. That's all I have, your Honor.

11 THE COURT: Anything final, Mr. O'Mara?

12 MR. O'MARA: 1I'll just comment on a couple

13 things, your Honor. Life and death is the question.

14 Despite what Mr. Peterson says, they have declared

15 death.

16 Do you see a death certificate here? Do you
17 see a death certificate here? No. Have you seen

i8 medical records saying, well, we claim that she's dead?
15 Well, the doctors have said that, but there's other

20 doctors that said that's not the case, so what is it?
21 If she has a chance to live, that chance must
22 be given to her under the law and the law says that he,
23 the parent, has the right to determine if they withdraw
24 or give treatment.

25 He's made his choice. He's expressed it to E?gt;
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1 Court. We think that we can get it done. It obviously
2 is going to take a little time because St. Rose is full
3 right now, but that doesn't make it impossible and it

4 doesn't make it difficult. It just makes it -- there's

5 going to take a few more days or weeks, but the point is

6 he indicated, Dr. Manthei, that it would be somewhere

7 between a week and a month before they would get a bed

8 and that would happen.

9 Now, in order to do that, vyou can't set a time
10 and a date for the air people to pick up the child until
11 we know that the bed is available down in Las Vegas, so
12 what we're doing is we're waiting so that we can do
13 those things and they're already arranged except for the
14 date and time and place type of thing.

15 Now, it's interesting because he cited a lot of
16 cases, but here's a case, California, Bovey vs. Superior
17 Court where the performance of one duty conflicts with
18 another. The choice of the patient or his family or
is legal representative, 1f the patient is incompetent to
20 act in his own behalf should prevail. Life prolonging
21 medical treatment includes medication, artificially or
22 technologically supplied, respiration, nutrition and
23 hydration, so those are things that the law has

24 indicated.

25 Now, many times it doesn't happen where the

447
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1 family says it's time for the person to go. That's not
2 his case. His case has got a 20-year-old with skin

3 that's still good after three months, still having

4 urine, still having bowel movements. Is that all

5 because she can resgpirate? No. It's because the lower
6 | part of the brain is in fact sending signals to those

7 organs so that they can function.

8 Obviously 1f she didn't have respiratory or if
9 she didn't have the ventilator, it would all stop, but
10 that doesn't mean the brain stopped with it. The

11 ventilator there keeps the brain functioning so that the
12 signals go to the various organs that are still

13 functioning. Thus, she ig still alive whether we like
14 it or not, and whether or not it satisgfies the standards
15 of neurology because standards are just that, they're
le cookie cutter places, and I have never seen a law that
17 says we do it all by cookie cutters because every

18 fact -- every case is different based on the facts.

19 I just don't see in 47 years that any single
20 case was always the same, that you just did the cookie
21 cutter. That's not the case here, it's not the

22 arguments that have been put forth. I believe that in
23 fact the requirements of the preliminary injunction are
24 in order.

25 There's a risk here, life or death. No 448
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1 gquestion. If they pull the ventilator, she's dead.
2 There is no coming back, there's no way to get back,
3 she's dead, and you've heard the testimony of at least

4 two doctors that say that she is functioning. Her brain
5 is functioning even at a lower level.

6 The second -- and I believe the law says that

7 there's -- it's respiratory and circulatory system,

8 okay. Both of those are working because if they weren't
9 working, you would have a problem because nothing else
10 goes, but you've also heard the testimony of him saying
11 that, well, why is it that when she came in and she had

12 bruises, they healed. They healed.

13 Ign't that what the doctors do, heal people? I
14 mean, are you saying that the ventilator heals the

15 wounds? It doesn't maeke sense. There's brain function
16 gsending things to heal the body, so this is in fact a

17 question of life and death, and because of that, I

18 indicate to the Court that mea culpa, I did not give you
19 a written plan, my fault. Obviously I had a couple of
20 things happen, but as the Court knows from the

21 testimony, I didn't know about it until late myself.

22 Thank you, your Honor.

43 THE COURT: So thank you very much. My

24 decision will not be based on whether your proposal was
25 in writing or not in writing, and T have listened very

449
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1 closely.

2 These two people have revealed to Mr. Gebreyes
3 that they have a child of your daughter's age. I have a
4 daughter who goes to UNR and she's 21. 1Is it Aden? And
5 go I think of what Aden -- what decision making she went
6 through that night when she first went to the clinic and
7 then went to the hospital, and she did what my daughter
8 would do because we've kind of raised them to take care
S of themselves, and so when she wasn't feeling well,

10 maybe on your advice, maybe on her own, she went to the
11 clinic, and if my daughter did that I would have been so
12 relieved that she went to the c¢linic.

13 And then when they told her you better go to

14 the hospital, she did that, too, and so it's very clear
15 to me that your goals as a parent are very similar to my
16 goals as a parent. Get your child into school, get them
17 started on their independence.

18 She's -- my daughter goeg to UNR. I live in

19 Washoe County, she's right next door, but you had so

20 much confidence in her independence and strength as a

21 person and knowledge of her intelligence, not that I

22 don't have those in my daughter, but vou said go ahead
23 and go to UNR, we'll be a little bit further apart, but
24 I think it will be good for you and I trust that what

25 we've raised you to be is who you are, and so your 450
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daughter is very much real to me and your feelings are
very much real to me in a personal way in addition to in
a judicial way, and Dr. Heide also talked about having a
daughter who was a little bit younger than yours, I
believe, who had brain damage and he tried to connect
with you in that regard, and Dr. Floreani also made that
connection, and maybe.people feel a need to say those
things to you and maybe I would hope they would say
those things to me because there is no human emotion as
a parent that is more difficult than the losg or
potential loss of a child, and out of dignity and
respect, that just needs to be said.

No parent should bury a child and no parent
should face these decisions, and I'm just sorry you're
facing these decisions.

So I would like to find the case that is cookie
cutter in family court, but I don't think there's any
cookie cutter cases and this certainly wouldn't fit in a
cookie cutter case because I think this case starts much
moxre broadly in some components of it than a Uniform Act
or an ANA protocol, because why are we even here when
these issues are so intimate and private?

So I recognize from the highest level of our
non cookie cutter system that we're talking about a

privacy issue, we're talking about a family issue, and

451
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1| put that on the record because I acknowledge the

2 responsibilities of those constitutional privacy issues,
3 of those familial right issues, and they overlay in

4 every case, but particularly in this case because

5 they're in the middle of this courtroom, all of those

6 things, and Uniform Acts and protocol are in existence

7 for all the reasons that Mr. Peterson said they were, to
8 allow some objective criteria, to afford everyone, to

3 afford the medical community, the legal community and

10 those associated with it when their circumstances arise
11 some criteria to let us rely on and use, but I would not
12 hesitate, I would not hesitate to disregard the Uniform
13 Act or the American Neurological Association protocols
14 if there was a basis to do it that was sufficient to

15 negate or render those protocols or legal directives

16 inapplicable to this case.

17 Uniform Acts are helpful until they are no

18 longer relevant because the facts or the circumstances
1s bring it outside the realm of those acts.

20 50 as Mr. Petersgon said, there are kind of

21 different areas of this case. The issue is whether or
22 not to grant the restraining order, and the interested
23 party is arguing that it should not be granted because
24 the medical evidence from Dr. Heide, from Dr. Floreani,

25 from the protocols that were followed dictate in everyi52
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respect medical standards were met, the outcome and
criteria were satisfied in terms of the statute, the
protocol was followed, the outcome of the various three
step tests under the protocol all direct certification
of death, and I agree, but I don't in that agreement
disregard other issues and other evidence.

There were five thoughtful doctors who
participated in this hearing, Dr. Byrne, Dr. Callister,
Dr. Manthei, Dr. Heide, and Dr. Floreani, it's a
beautiful name, and I listened to each and every one of
those statements very, very closely for several things.
Are their statements negating the substantial evidence
that I've heard of a compelling and credible nature such
that that evidence is placed in question, overshadowed,
negated, even just placed in doubt.

None of the evidence, none, Dr. Byrne, Dr.
Callister, and Dr. Manthei, none of their opinions do
that, and it's not because I don't want those opinionsg
to do that. I listened to them the way I imagine you
listened to them, with the ear of a Judge and the ear of
a parent.

Dr. Callister, whose testimony was really
forthright and I appreciate it and it was helpful to the
Court, Dr. Callister referenced the outcome of

restorative capacity for Aden to be grim, to be remote,

453
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1 to be a long shot.

2 He indicated that the likelihood of returning

3 | any functionality upon the treatment suggested was not

4 likely. He indicated that there was not likely a direct
5 benefit of all of the proposed plans to result -- not

& likely to result in a direct benefit that would change

7 the functionality of the child's condition.

8 Dr. Callister indicated that the risk of

9 transfer in and of itself was a risk for your child to
10 the extent of implementing this plan, and Dr. Callister
11 agreed that the protocols could not be disputed in terms
12 of their outcomes and the conclusions identified from

13 those outcomes.

14 Dr. Byrne's testimony was just simply

15 inconsistent with the standards of medical practice,

16 insufficiently supported, theoretical, and not

17 sufficient to allow the Court to re-direct, to even

18 approve the proposal as a non-experimental appropriate
19 therapeutic course of treatment for purposes of directly
20 or even potentially re-directing and reconstructing and
21 regaining functionality for your daughter, and Dr.

22 Manthei, who was very narrow in his testimony, sSo narrow
23 that the Court really could not rely too much on the

24 information provided.

25 He has concluded that he will conduct one of

454
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1 the two necessary protocols that is theorized to be

2 appropriate for this experimental, or as Dr. Callister

3 suggested, 1t may be more appropriately called an

4 empirical trial for Aden.

5 Dr. Manthel said that he would conduct a

6 tracheotomy. He made that statement without reviewing

7 what this Court considers to be the most substantial

8 component of the medical information about your daughter
9 which is the medical information from Saint Mary's, from
10 Dr. Heide, from Dr. Floreani, from the results of the

11 various tests.

12 I have to say I was slightly taken back by the
13 level of his confidence in the appropriateness of that
14 course of surgery in light of not having recent medical
15 review of anything other than Dr. Byrne who limited his
16 testimony in the first place to a very significant

17 degree. Dr. Byrne's suggestions were limited to a very
18 significant degree in the first place.

1s Now, Mr. Peterson is right, the Court expected
20 more and hoped for more because hope is in everyone's

21 heart, right? None of us can survive without hope, but
22 at some point -- well, let me just say, this case didn't
23 start at the last hearing. You've already had a hearing

24 in front of Judge Steinheimer where there was an

25 agreement between the parties to extend time so that t3%5
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1 hope could be pursued, through identification of a

2| physician, through.identification of a plan, and then

3 you came back to this Court because that wasn't

4 successful.

5 A neurologist from Stanford wasn't produced,

6 but that's all right because we said let's do it again.

7 Even though the Court had heard substantial evidence,

8 let's extend this a little bit more, but I don't really

9 care 1f you didn't cross your T's and dot your I's, I

10 don't really mind that this isn't a written proposal,

11 that the proposal is deficient in so many ways, but even
12 if it were a perfect proposal, even if, which you do not
13 have, someone is in Las Vegas who will perform the GI

i surgery, and even 1f Dr. Manthei had reviewed all the

15 medical evidence, and even if the hospital had a

16 transfer placement for Aden, even if all those things

17 were in place, and even if we were to assume that

18 Medicaid would be the entity to pay, which we would all

19 hope it would, that plan of care is not compellingly

20 convincing to this Court as a best interest plan of care
21 for your child, and the reason is it's insufficiently

22 supported to a significant degree by the medical

23 evidence which actually overwhelmingly supports by clear
24 and convincing evidence an opposite course of

25 intervention. 458
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1 No one disagrees with erring on the side of

2 life. I don't disagree with the concept of erring on

3 the side of life. We want all of our loved ones to

4 live, and those we've lost, we continue to mourn them

5 because their presence is so significant, and I go back
6 and think could we have done something different in my
7 loved one's lives to extend their lives, but we also do
8 something very significant in our lives.

S We raise our children, we care for our

10 children, we teach our children. We hopefully never

11 bury our children, but sometimes their life is also

12 their death, and we parent our children through that as
13 nobly and with as much dignity as we parent them through
14 their lives, and I must say not only is the plan not

15 supported by evidence to a sufficient degree to consider
16 this anything other than experimental and not meeting

17 the criteria of experimental protocols that the Court

18 would approve under 159.0805. Those protocols are not
15 met .

20 I am struck by the conflict and the challenge
21 of honoring Aden as living while disregarding that part
22 of us who have to honor her if and when she dies, and

23 there's a dignity to that and there's a respect to that,
24 and this plan does not do that both objectively and

25 legally, but quite frankly, if we're talking about 457
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policy and human dignity and privacy and familial
rights, we are disregarding the most important person's
right to exist and to pass with dignity and respect.

So today I don't find that there's a basis to
approve the alternative plan, and I find that
specifically it's not in her best interest, and going to
your point with respect to 439, Mr. O'Mara, or
449.262(1) to (2), I won't argue that issue, I'll say
two things.

Mr. Gebreyes is both Aden's father and Aden's
guardian, and the Court will look in both of those
circumstances to all of the certainly directives of an
individual and then to the individual's family, but keep
in mind that statute goes to withholding treatment.

It does not go to the right to force treatment
orl a person who has qualified, medically and legally, to
no longer be alive, and I do not find either under the
best interest statute and provisions of 159 or under
your reference the right to make those decisions and
make those medical calls as you're suggesting and I
disagree 449.626 provides, you are not in a place to ask
this Court to force the continued treatment of Aden both
in your alternative plan or in your desire to refrain
from withholding the treatment.

I will conclude that the restraining order is

458
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1 denied, that the medical evidence substantially

2 establishes by clear and convincing evidence that Aden
3 has met the criteria, both under the Uniform Act with

4 respect to declaration of death at NRS 451.007(1), sub
5 part B, and two, that those provisions are met, and that
6 the American Neurological Association protocols have

7 been thoroughly complied with such that Saint Mary's is
8 not restrained from terminating, withholding or

9 withdrawing life support system for Aden, but upon your
10 oral request, I will consider granting further

11 injunction pending your appeal to the Supreme Court on

12 | your oral motion today.

13 MR. O'MARA: And I make that motion.
14 THE COURT: And how much time do you need?
15 MR. O'MARA: I think ten days is fine, your

1l Honor.

17 THE COURT: Ten days is granted. I need you to
18 prepare the order.

19 MR. PETERSON: Yes, your Honor.

20 THE COURT: Good luck.

21 MR. O'MARA: Thank you, your Honor.

25

459
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THE O’MARA LAW FIRM, P.C.
WILLIAM M. O°’MARA, ESQ.
Nevada Bar No. 00837

DAVID C. O’MARA, ESQ.
Nevada Bar No. 08599

311 East Liberty Strect

Reno, Nevada 89501

Telephone:  775-323-1321
775-323-4082 (fax)

Attorneys for Fanuel Gebreyes

IN THE FAMILY DIVISION
OF THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

* % *

IN THE MATTER OF THE GUARDIAN SHIP)

GOVER THE PERSON AND ESTATE OF, } CaseNo. GR15-00125

)
ADEN HATL.U, ) Dept.No. 12

}
An Adult Ward. )]
)
)
FANUEL GEBREYES, }
)
Petitioner, )
)
vs. )
)
PRIME HEALTHCARE SERVICES, LLC, )
dba ST, MARY’S REGIONAL MEDICAL }
CENTER, )
)
Respondent. )]
)

EX PARTE MOTION FOR TEMPORARY RESTRAINING ORDER
e e PR AT URARY RESTRAINING ORDER

COMES NOW, Fanuel Gebreyes, by and through his counsel, William M. O*Mara, Esq.,
of The O’Mara Law Firm, P.C., and hereby moves this court, ex parte, for a temporary
restraining order that will restrain Defendants, Prime Healthcare Services, LLC, dba St. Mary’s

Regional Medical Center, from taking any action to remove the Ward and Petitioner’s daughter,
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Aden Hailu, from the ventilator and to continue proper medical care including, but not limited to,
a tracheostomy, gastrostomy, thyroid hormone and proper nutrition to prevent death and also to

Tacilitate her removal from the hospital.

This ex parte motion is made in good faith and based upon the papers and pleadings filed
herein, the Declarations of Fanuel Gebreyes and Pant A. Bryne, M.D., and the Memorandum of
Points and Authorities.

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

1. Aden Hailu, the patient in these proceedings, is Famuel Gebreyes® daughter. Mr.
Gebreyes is also her legally appointed guardian, along with her cousin, Metsihate Asfaw.

2. Aden has always taken excellent care of her health. She followed all the doctor’s
recommendations regarding her health.

3. Aden’s health has been excellent other than anemia for which she received a blood
transfusion approximately 2 years ago.

4, Aden has always been willing to endure the treatment in order to fight disease,
including a blood transfusion.

5. On April 1, 2015 Aden developed abdominal pain and fever. She went to the
emergency room. She was admitted to the hospital. Dr. Chu operated on her. At the end of the
procedure Aden’s blood pressure went down. Aden has been on a ventilator since that time,

6. Saint Mary’s Regional Medical Center has determined to remove Aden’s ventilator,

7. The Co-Guardians have done their best by the Ward over the past ten weeks. They
have been at the hospital daily and as much as the hospital would allow.

8. Against Mr, Gebreyes® clearly expressed wishes on at least four (4) occasions, the
hospital performed an apnea test on Aden, and used the results to declare her “brain dead.” In
making this determination, they ignored M. Gebreyes’ repeated no, no, no to this test.

9. It is clear that the apnea test involved taking away the ventilator that supports
Aden’s breathing. This did not help her. The apnea test could only have harmed her. Thus, Mr.
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Gebreyes said no to the apnea test. The hospital and staff withdrew the ventilator for ten (10)
minutes according to the medical records and when you consider a normal human being in good
health takes a breath 10-15 times per minute, these actions have caused additional damage to Aden.

10.  The ventilator is helping Aden breathe by pushing air into her lungs. Aden is able
to exhale on her owr. Aden’s lungs are functioning and able to pick up oxygen and get rid of
carbon dioxide.

. Mz Gebreyes has personally observed that his daughter’s body is functionally able
to heal minor abrasions, meaning that her circulatory system and other organs including her heart,
her liver, her kidneys, her spleen, her pancreas and her entire being are functioning.

12, The ventilator, medications, nuﬁiﬁqn and water, are protecting and preserving
Aden’s life. They are necessary for Aden to live. Without them, she will die. While it is realized
that Aden is seriously ill and that she will not live on earth forever, Mr. Gebreyes wants her to live
the lifespan given to her by her Creator. He does not want anyone to shorten her life or hasten her
death. Mr. Gebreyes prefers that Aden be living at home.

13.  OnJune 2 two doctors informed Mr. Gebreyes that the ventilator would be removed
in 2 weeks. The Co-Guardians rejected and objected to this as this will force death on Aden,

14.  The Co-Guardians have been put under tremendous pressure to remove the
ventilator. Hospital employees repeatedly inform them that Aden would be better off dead and
that Aden would not want to be living like this. The Co-Guardians believe that Aden wants to live
and it is not in her best interest, nor that of her family, to have death imposed on her.

15.  The hospital informed the Co-Guardians they would no longer treat Aden if they
refused to follow their recommendations and remove the ventilator. They were told they would
have time to find another facility for treatinent, but such has not been the case. The Co-Guardians
have not had sufficient time, nor have they had assistance in obtaining care for Aden. Furiher,
they were told on May 2, 20135, that no hospital will accept Aden as a transferred patient. However,
if the doctors and staff perform a tracheostomy and gastrostomy, then she can be moved fo Mr,
Gebreyes” home. However, she must first receive thyroid hormone treatment, wait two (2) days

and then the procedures can be performed. Each procedure takes approximately one-half (4) hour.
-3- '
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16.  Aden cannot speak for herself at this time; however, there is everyreason to believe
Aden would want to live as long as she can. It is believed that Aden would not want to shorten
her own life and she would not want anyone to mpose or force death upon her.

17.  Based upon information and belief, it is belicved that Aden is alive and should be
cared for. A doctor or anyone else at Saint Mary’s Regional Medical Center should not be able to
foree death upon her. Aden is a living human being and not a corpse.

18.  If'arestraining order is not issued, then, and in that event, Aden Hailn, will die and
irreversible harm will be done.

IL LEGAL DISCUSSION

The purpose of a temporary restraining order ﬁnder NRCP 65 is to preserve the status quo
pending court determination. All Minerals Corp. v. Kunkle, 105 Nev. 835, 837-38, 784 P.2d 2,4
(1989); Baker v. Simonds, 79 Nev. 434, 386 P.2d 86 (1963). An injunction to maintain the status
quo is proper if ““injury to the moving party will be immediate, certain, and great if it is denied,
while the loss or inconvenience to the opposing party will be comparatively small and insignificant
ifit is granted.”” Rhodes Mining Co. v. Belleville Placer Mining Co., 32 Nev. 230, 239, 106 P.2d
561, 563 (1910) (quoting Newton v. Levis, 79 F. 715 (8th Cir. 1897)).

In determining whether a temporary injunction should be granted, two factors are relevant:
(1) is there a reasonable probability that the plaintiffs will prevail on the merts; and (2) are the
plaintiffs likely to suffer greater injury from a denial of the injunction than the defendants are likely
| to suffer from its grant. Number One Rent-A-Car v. Ramada Inns, 94 Nev. 779, 780-81, 587 P.2d
1329, 1330-31 (1978); Revion, 506 A.2d at 179; Robbins v. Superior Court, 38 Cal. 3d 199, 206
(1985); see also Heckmann v. Ahmanson, 168 Cal. App. 3d 119, 125 (1985). Put another way,
“[1]f the denial of an injunction would result in great harm to the plaintiff, and the defendants
would suffer little harm if it were granted, then it is an abuse of discretion to fail to grant the
prelitninary injunction.” Robbins, 38 Cal. 3d at 205.l

1. Injunctive Relief Will Maintain the Status Quo
Fanuel Gebreyes, is one of the Co-Guardians of Aden Hailu, and has been advised that the

hospital will remove Aden from the ventilator on Friday, July 3, 2015, at 5:00 p.m., pursuant to an
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order from the Honorable Connie Steizheimer. A Testraining order is necessary to stop their action
and keep the status quo.
2, Strong Likelihood of Suecess on the Merits
There is a strong likelihood that Petitioner will prevail on the merits. Indeed, since the
order of Tudge Steinheimer, Faruel Gebreyes has obtained amedical opinion of the proper medical
care for the Ward, his daughter, Aden Hailu (see Declaration of Paul A Byme, M.D.,, attached to
the Petition).
3. Plaintiff Will Suffer Damage From Denial of this Motion
Here, Fanuel Gebreyes can show a high probability of injury absent judicial intervention
as Movant will forever be deprived of the opportumity of her right to life as guaranteed in the
Nevada and Untied States Constitutions by the 14™ Amendment (Due Process Clause).
See Gimbel v. Signal Cos., 216 A.2d 599, 603 (Del. Ch.), aff’d, 316 A.2d 619 (Del.1974).
In this case, Movant, Mr. Gebreyes, as the father and guardian of Aden Hailu, will suffer
irreparable harm because once the ventilator is removed Aden will die and she will not be given
an opportunity to heal.
As such, without injunctive relief to preclude Prime Healtheare Services, LLC from
removing Aden Hailu from the ventilator, the Ward will be severely and irreparably harmed.
4. Only a Nominal Bond is Required
While a bond may be required as a condition of issuance of a preliminary injunction, the
amount of the bond is within the Court’s discretion, based on damages which may actually be
suffered as a result of the injunction. NRCP 63(c). The enjoined party must present admissible,
competent, qualitative and quantitative evidence of harm that an injunction would cause “by any
party who is found to have been, wrongfully enjoined or restrained. Zd Here, the hospital has
already violated the instructions of the father and now guardian when they performed the apnea
test. Thus, there is no reason to believe that without a restraining order Prime Healthcare will not

remove the ventilator. Therefore, a2 bond amount of $100.00 should be sufficient.
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IH. CONCLUSION

For the foregoing reasons, Petitioner’s motion for temporary restraining order should be
granted. Prime Healthcare Services, LLC should be restrained from removing Aden Hailu from
the ventilator, and ordered to give thyroid hormene freatment, perform a tracheostomy and
gastrostomy in order for Aden Hailn to be removed from the hospital.

AFFIRMATION
(Pursvant to NRS 239B.030)
The undersigned does hereby affirm that the preceding document filed in the above

referenced matter does not contain the social secunity number of any person.

DATED: fuly1,2015 THE O’MARA LAW FIRM, P.C.

s il ﬂ . ara
WILLIAM M. O'MARA, ESQ.

311 Bast Liberty Street
Reno, Nevada 89501
Telephone:  775-323-1321
Facsimile; 775-323-4082

Attomeys for Plaintiff
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CERTIFICATE OF SERVICE

Thereby certify that [ am an employee of The O"Mara Law Firm, P.C., 311 E. Liberty

Street, Reno, Nevada 89501, and on this date I served a true and correct copy of the foregoing
document on all parties to this action by:
Depositing in a sealed envelope placed for collection and mailing in the United
States Meil, at Reno, Nevada, following ordinary business practices
_ X Personal Delivery
Facsimile
Federal Express or other overnight delivery
Messenger Service
Certified Mail with Return Receipt Requested
Electronically through the Court’s ECF system
Email
addressed as follows:
William Peterson, Esq.
Snell & Wilmer I1P
50 W. Liberty Street, Ste. 510

Reno, NV 89501
Fax: 775.785.5441

DATED: July 1, 2615.

Ny

M. O'MARA
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Exhibits

" | HEARING: EMERGENCY HEARING

TITLE: GUARD: ADEN HAILU
CO-GUARDIAN: FANUEL GEBREYES
INTERESTED PARTY: SAINT MARY’S MEDICAL CENTER ~ ATTY: WILLIAM PETERSON, ESOQ.

WARD: ADEN HAILU
Case No: GR15-00125 Dept. No: 12 Clerk: J. MARTIN

ATTY: DAVID O°MARA, ESQ.

JANINE PRUPAS, ES.

Date: 7/2/15

Exhibit No. Party Description Marked Offered Admitted
“JUDGE RULES AGAINST 711/15
1A mgilengED BRAIN-DEAD GIRL’S 7/2/15 NO OBJ
FAMILY” - SF GATE
INTERESTED | “SHE’S VERY MUCH A LIVING 7121715
B PARTY PERSON” LIFESITE 72715 NO OBJ
- INTERESTED | “STORIES FROM THE 72115
1-C PARTY TRAUMA BOY™ 7/2/15 NO OBJ
INTERESTED | “JAHI MCMATH, CAN YOU 721715
I-D PARTY MOVE?” RENEW AMERICA 712115 NO OBJ
“DIRECTIONS TO PROTECT 1/15
I-E mgin{EggED AND PRESERVE LIFE” — LIFE 7/2/15 NO QBJ /
GUARDIAN FOUNDATION
INTERESTED | “EXECUTION IN A NEW YORK 7/21/15
= PARTY HOSPITAL” RENEW AMERICA 712115 NO OBJ
“JAHI IS ALIVE—PRAISE THE S
INTERESTED | LORD AND PASS THE
-G PARTY AMMUNITION” RENEW 712115 NO OBJ
AMERICA
INTERESTED | CHRIST OR CHAOQS, DR. PAUL 7121715
I-H PARTY BYRNE’S REFUTATION 71215 NO OBJ
INTERESTED | “TRUTH ABOUT ORGAN 7/21/15
INTERESTED | “QUINLAN RE-EXAMINED” i 7/21/15
2 PARTY RENEW AMERICA 712115 NO OBJ
“MORPHOLOGICAL AND
FUNCTIONAL ALTERATIONS 21/
3 mgi%ngD OF THE HYPOTHALAMIC- 7/2/15 NO OBJT >
PITUITARY SYSTEM”
SPRINGER LINK
4 mg‘?ffg ED | sM PLUM PROGRESS NOTE 712115 Noopy | "AV15

Print Date: 7/24/2015
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Exhibits
HEARING: EMERGENCY HEARING '
TITLE: GUARD: ADEN HAILU
CO-GUARDIAN: FANUEL GEBREYES ATTY: DAVID O’MARA, ESQ.
INTERESTED PARTY: SAINT MARY’S MEDICAL CENTER  ATTY: WILLIAM PETERSON, ESQ.
JANINE PRUPAS, ES.
WARD: ADEN HAILU
Case No: GR15-00125 Dept. No: 12 Clerk: J. MARTIN Date: 7/2/15
Exhibit No. Party Description Marked Offered Admitted
i INTERESTED 7121115
5 PARTY ASSESSMENT/PLAN 7/2/15 NO OBJ
; INTERESTED | PROGRESS NOTES FOR ADEN 22/15 NO OBJ 7/21/15
PARTY HAILU
DECLARATION IN SUPPORT
: OF PETITION OF ORDER AU1S
INTERESTED | AUTHORIZING MEDICAL
7 PARTY TREATMENT, RESTRAINING 712/15 NO OBJ
' ORDER AND PERMANENT
INJUNCTION
' ' 121/15
8 ' mTERESTED BIO-ETHICS CONSULTATION 7/21/15 NO OBJ 21
PARTY 7
T. BRIAN CALLISTER, MD ' 7/21/15
A GUARDIAN CURRICULUM VITAE 7/21/15 NO ORJ .
SCOTT MANTHEI ' : 7/21/15
B GUARDIAN CURRICULUM VITAE 721/15 NO OBJ
2
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Judge rules against brain-dead girl's family

By Carolyn Jones a &y, Decemt_:ermzd-, 2013

)

nd Bob Egelko

Updated 6:32 pm, Tuesd
= Rt e

i

IMAGE 1 OF 14 ~

Martin Winkfield arrives for a hearing in Alameda County Superior Court to determine the condition of his 13-year-old
stepdaughter Jahi McMath in OQakland, Calif. on Tuesday, Dec. 24, 2013, McMath was determined to be clinically brain dead
tollowing complications from a routine tonsillectomy at Children's Hespital in Oakland. Dr. Paul Fisher, chief of pediatric
neurology at Lucile Packard Children's Hospital, concurred that Jahi meets all the oriteria of brain death.

An Alameda County Jjudge declined Tuesday to force Children's Hospital Oakland to continue
providing medical care to a 13-year-old girl whom physicians declared brain-dead nearly two
weeks ago after tonsil-removal surgery.

But Jahi McMath will remain on a breathing machine for the time being, as Judge Evelio Grillo kept in
place a restraining order until 5 p.m. Monday, giving the girl's farnily an opportunity to take its case to a
higher court.

http:/fwww.sfgate.com/bayarea/article/J udge-rules-against-brain-dead-girl-s-family-509129...  7/1/2015
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The judge ruled after a court-appointed doctor - Paul Fisher, chief of neurclogy at Lucile Packard
Children’s Hospital at Stanford - examined Jahi and testified that she is legally brain-dead and cannot

recover any brain functmn

Jahi's mother, Nailah Winkfield, has said she believes Jahi can recover, that God may "spark her brain-
awake," and that she should have control over all medical decisions involving her daughter,

Speaking to the mother and other family members in a small Oakland courtroom, Grillo said, "I hape
you can find some comfort in your religion and the love of your family, so you may get through this.

God bless you."

Family's struggle
After the hearing, family members said they had not yet decided whether to seek a different result at

the First District Court of Appeal in San Francisco. T hey said they would spend Christmas Eve at Jahi's
bedside, wrapping presents.

"Tts heartbreaklng, but our fal’th is still strong,” said Omari Sealey, the girl's uncle. "We still have her
through the goth. There's stlll hope for a miracle.”

An attorney for Children's Hospital, Douglas Straus, said the facﬂlty extended ‘extreme sympathy" to
the faml_ly o

ADVERTISEMENT

"Our sincere hope," he said, "is that the family finds peace with the judge's decision that Jahi is
deceased.”

Doctors at the hospital declared the girl brain-dead on Dec. 12, three days after she had surgery to deal

with sleep apnea.

The hospital said Jahi's tonsils and adenoids were removed, along with excess tissve from her throat
and nose. The girl's family said that she seemed fine coming out of surgery but that blood started
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coming out of her nose and mouth, and she went into cardiac arrest. They accused the hospital of not
responding quickly enough to the bleeding.

On Thursday, Children's Hospital told the girl's family it intended to withdraw the ventilator,
prompting the family to obtain the restraining order.

Attorneys for the hospital cited California law, which states that doctors must make a "determmatmn of
| death if a person s sustalns "irreversible cessation of all functions of the entire brain.”

Brain-death consensus
The law requires that a hospital provide families with a "reasonably brief period of accommodation™

between a finding of brain death and the discontinuing of mechanical support, giving relatives a chance
to gather at the patient's bedside. :

The Oakland case has raised end-of-life issnes that courts in California have wrestled with for years.

The state Supreme Cowrt ruled in 1993, over state officials’ objections, that a mentally competent
prisoner could refuse life-sustaining food and medication. Eight years later, in anther coritentious case,

. the court refused to let awoman withdraw life support from her terminally ill husband, who was
conscxous but could no longer express his wews

‘But legal and medieal commentators largely agree that on one issue, the law is clear: Onee doctors do a
proper exarnmatlon ation and find brgl_,d_ea,th, the pergon i s,legallgz_dead

At that point, "a body is being maintained on a ventilator,” said David Magnus, a Stanford medical
professor and director of the university’s Center for Biomedical Ethics. "This is not a patient on life
support. This is a patient who has passed away."

Experience with coma

There remains "a lot of turmoil about the definition of death and whether the brain is or is not
functioning,” said Marjorie Shultz, a retired UC Berkeley professor of health law and medical ethics
who had her own harrowing encounter with the system 18 years ago, when her 19-year-old son's car
was struck head-on by a wrong-way driver.

Her 50n lay in a coma for a month and spent the next three months in what doctors described asa
vegetative state, while "we were told over and over there was no hope for him," Shultz said. She insisted
on continuing his medical care, and her son now lives on his own and has bachelor's and master's
degrees, she said.
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"I had the unpleasant experience of not being able to believe doctors and having to fight like helt
against judgments that were made prematurely,” Shultz said.

But if doctors, using eétablished criteria, make a finding of brain death, she said, "the law takes the
position that there isn't anything to argue about, that the person is dead."”

Most states agree
Almost every state has a similar law.

The definitive California ruling on brain death was issued in 1983 by a state appellate court in the case
_ of parents who sued to keep a hospital from removing a ventilator from their brain-dead child, who
suffered lethal seizures in his third week of life, apparently after parental abuse.

"Parents do not lose all control once their child is determined brain-dead," the court said. "The parent
should have and is accorded the right to be fully informed of the child's condition and the right to
participate in a decision of removing the life-support devices," : '

But, the justices said, "once brain death has been determined, by medical diagnosis ... or by judicial
determination, no eriminal or civil lability will result from disconnecting the life-support devices."

| _ Carolyn Jones and Bob Egelko are San Fraricisco Chromicle staff “fri.ters;'E'¥méi1: |
carolynjones@sfchronicle.com, begelko@sfchronicle.com: IR
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END OF LIFE
Fri Dec 20, 2013 - 7:55 pm EST

‘She’s very much a living
person’: Doctor champions 13-
yr-old ‘brain dead’ girl on
ventilator

Peter Baklinski

OAKLAND, CA, Decermber 20, 2013 (LifeSiteNéws.com) - A pioneer doctor in neonatology
s championing the life of a 13-year-old girl from California who was officially declared
- “brain dead” by doctors after a routine tonsillectomy last week went horribly wrong,

“The ﬁlj;_S_t thing about ‘bi:éin death’ is that brain death 1s not true death. It never was and

never Wil_l-b% ’fis‘a,icj’_Dr. Paul Bﬁne, a pioneer neonatol‘og'is’c' a’nd dﬁ\ﬁca,l_PTdf,eSsgp 5f: - -
pediatries at the University of Toledo to LifeSiteNews.com. = - R

“This girl is still very much a living person. Her life ought to be protected and preserved,
No one should be hastening her death or shortening her life,” he said. Co

Tonsillectomy is a common surgery. Jahi McMath's
December 9 surgery was recommended by doctors to
allegedly address the her sleep apnea. While the
surgery at first appeared to be successful, the girl
began coughing up blood before suffering cardiac
arrest. Doctors declared her brain-dead December 12,

The McMath family is seeking a court injunction today
through their lawyer that would prevent doctors at the
Children’s Hoépital in Oakland from taking their
daughter Jahi off life-support, despite doctors allegedly telling the family that she is “dead,
dead, dead, dead.”

But Jahi’s mother Nailah believes that her daughter is not truly dead.

https:/fwww, lifesitenews.com/news/shes—very—much~a-living-person—doctor-champions— 13-.. 712015
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“I feel her. I can feel my daughter. I just kind of feel like maybe she’s trapped inside her
own body. She wants to scream out and tell me something,” she told the San Francisco
Chronicle. '

‘Jahi's uncle Omari Sealey agrees: "She's still warm. I can feel her presence, I can still feel
her smile," he told KGO-TV.

Byrne said that it should be “obvious to everyone,” not just the glrl s relatives, that sheis
stlll alive.

i

“Her heart is beating, she has circulation, she has respiration, her immune mechanisms
are intact, and I'm sure she is healing from her tonsillectorny. Healing happens in only a
living person.”

“These are facts of life, [indicating] that this girl is a living person and that she’s not dead,”
he said.

Byrne explained that someone does not “become dead” because a doctor declares someone
‘bram dead’, “although they intend it that way”, he added.

" He explamed that the brain dead criteria was “invented” in 1968 by an ad hoc Committee
- of the Harvard Medical School openly seeklng a way to harvest organs for transp]a.ntlng
Smce a dead organ taken from a corpse cannot be successfully transplanted intoa hvmg
~ body, the committee settled on a definition of death that would allow the harvest of healthy
living organs from a still living body that lacked signs of brain activity.

“Brain death was invented, conjured, made-up to get organ transplants,” he said.

Declaring someone brain dead’ to harvest organs is always to the detriment of the patient,
Byrne explained. “No one can recover once they've had their beating heart and other
organs cut out.”

“If doctors can, they will take this young girl’s organs.”

Byrne said it’s a common misconception that a machirie, such as a ventilator, gives a
person life. The machine only sustains an already existing life.

In a case like Jahi's, the ventilator “only moves the air into a living person. It does not
move the air out.”

“The air comes out become the person is alive,” he said.
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“The machine supports the vital activities of respiration and circulation, but it does not
give life. The life comes from God and from no place else. What doctors [are supposed to]
do is protect and preserve the life that’s there,” he said.

The girl's family is waging a legal battle to keep their daughter on a ventilator and to have
doctors insert a feeding tube into her.

“I'want her on as long as possible, because I really believe that God will wake her up,” the
mother said. The family held a prayer vigil on Wednesday night for their daughter’s
recovery.

The family is keeping constant vigil at their girl’s bedside, fearing that doctors might pull
the plugs without their knowledge or consent.

The doctors know that the law favors whatever decision they make. California law states
that "a person who is declared brain dead is legally and physiologically dead." According to
the law, Jahi is dead.

Byrne said that only New York and New Jersey have a conscience clause that offers specific
protections to a patient declared ‘brain dead’ whose primary caregiver does not hold
~ cessation of brain activity as true death. “In the other 48 states, there is nothing in thexr
- laws to give any kmd of prorectlon to the person declared braln dead.”

“All of the laws — and I mean all of them — all revolve around geﬁ:ing organs,” he said.

The hospital administration is askmg the family pernussmn to release detaﬂs that they say
will “provide transparency, openness and provide answers to the public about this
situation,”

“We implore the family to allow the hospital to openly discuss what has oecurred and to
give us the necessary legal permission—which it has been withholding—that would bring-
clarity, and we believe, some measure of closure and deeper understanding of this medical
case,” said Dr. David Durand, chief of pediatrics, in a statement.

Chick "like" if you are PRO-LIFE!

Many people posting online comments underneath Jahi’s story carried by various media
agree with the doctors that it’s time for “closure”.

“I'm so sorry for this family. The problem is that they don't seem to understand that no one
‘wakes up’ or recovers from brain death. It's not like being in a coma, where there s still
brain activity. The brain is dead; she can't come back,” wrote one.
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“Despite the pain they are going through the realization is this: She is clinically brain dead.
When the brain stops, everything else stops as well. The life support machine is not going

_ to bring her back to life,” wrote another. |

“Legal brain death is 100% of never coming back, She is a corpse and the human life in her

is 100% gone,” wrote yet another,

But LifeSiteNews.com has reported on numerous stories of people declared ‘brain dead’ by

doctors and who have unexpectedly recovered.

Here are incidents from the past five years:

https://www lifesitenews.com/news/shes-very-much-a-living-person-doctor-champions-13-...

- July 2013 - A New York woman who was pronounced ‘brain dead’ by doctors
unexpectedly awoke just as her organs were about to be removed for transplant,
October 2012 - A documentary titled “Pigen der ikke ville dg” (“The girl who refused
to die"), aired on Danish TV, telling the story of 19-year-old Carina Melchior, who
awoke after doctors declared her "brain dead" and had approached' the family about
considering donating her organs. . _

- April 2012 - Doctors declared british teen Stephen Thorpe "brain dead," telling the
father that the boy would never recover from a serious car accident. Despite
pressure from the doctors, the father would not consent to allow the boy's organs to

be donated. With the help of othe_r do}ctors,‘ five weeks later Thorpe ‘Eeft the hospital, ]

‘having aimost completely re_covered.
July. 2011 - Madeleine Gauron, a Quebec woman — identified as viable for organ
donation after doctors diagnosed her as "brain dead" — surprised her family and

physicians when she recovered from a coma, opened her eyes, and began eating. |

May 2011 - An Australian woman declared “brain dead” regained consciousness
after family fought for weeks doctor recommendations that her ventilator be shut off.
February 2008 - 65-year-old Raleane Kupferschmidt was taken home to die after
relatives were told by doctors that she was "brain dead" from a massive cerebral
hemorrhage. The family had already begun to grieve and plan for her funerat when
she suddenly awoke and was rushed back to hospital.

March 2008 - In one particularly chilling case, 21-year-old Zack Dunlap, who was
declared "brain dead" following an ATV accident, recounted how he remembers
hearing doctors discussing harvesting his organs. Zack showed signs of life only
moments before he was scheduled to be wheeled into the operating theater to have
his organs removed. One of Zack’s relatives provoked the reaction by digging a
pocketknife under his fingernail. _

May 2008 - A Virginia family was shocked but reiieved when their mother, Vai 7
Thomas, woke up after doctors declared her ‘brain dead’. Doctors had not detected

7112015
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brain waves for more than 17 hours, but kept the woman breathing on a respirator.

The family were discussing organ donation options for their mother when she
suddenly woke up and started speaking to nurses.

* June 2008 - A Parisian whose organs were about to be removed by doctors after he

had "died" of a heart attack, revived on the operating table only minutes before
daoctors were to begin harvesting his organs.

Dr. Byrne said that with California’s permissive "brain death”

laws, the most important
thing people can do is pray.

“Pray for this child, for this family,” he said.
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Stories from the trauma bay

Stories about general surgery, trauma surgery, dumb patients, dumb doctors, and dumb shit from the
dumb world around us.

Tusrday, 31 Dacamber 2013 Follow me on Twitter, dammir
s . . " Follow @Dosaastard
Misinformation SR
As a father and a physician, my last post about Jahi MeMath was the most diffieult I Share this on Facebook or Twitter
have ever:&mtten. .I ve b?en fu]lm:nng ber tragic story since it was first br?l.lght t? Share this o Fasebook
my attention, and it still is not quite over., As apposed to the last post, writing this ,,? S
. o ff T+ pi]
one was one of the egsiest. g L
A View slsls
Oute thing that pisses me off more than almost anything else is the willfil ’ B Sescineng it o2

Drapagation of misinformation. The Internet is 2 wonderful treasure trove of
Information, end a wealth of information ox any subject imaginable is only a few
keystrokes away thanks to the raagic of Google (fuck yon, Bing). But the downside
is that false information is just as readily available, and peaple are Just as liable to
believe it,

‘The more I read about Jahi MeMath, the more upset I become. Nat so much about Subserihe To SRTH
how the family is handling the situation, though I believe they are handling it
exceedingly poorly, Not so much how their lawyer Christopher Dolan (aka Seummy
MuDonchebag) is making himself sound like a clueless fackass and attention-whore, X Conmments —
though he obviously is (Tt is ayur pesition that no doctor determination czpenda
life without parental consent”; he stupidly said). No, what bothers me the most is
that in spite of the fact that six ditferent dottors confirmed that little Jahi has died,
the family wanted a 7th opinion. And the seventh opinion they wanted was from E’“a" addross... ‘7{ . Submit
Paul A, Byrne, MD. ' .

3 Posts .

Follow by Emgail

If you haven't hoard of Dr, Bytne, you're about to be educated on Jjust how blinded Followers

by faith a supposed man of science can become,

D, Bymne is an American heonatologist and pediatrician from St. Louis, Missouri.
He Is past-president of the Catholje Medieal Association and ap avid opponent of
the entire concept of brain death, and he is vehemently opposed to organ
transplantation. Despite the stance of the vast majority of the medical comnenity,
Dr. Byrne does not believe brain death, even exists - "it has become clear that 'brain
death’ is not true death” he wrote ig August, 2011 [1]. In that story ke makes severa]
references, including quoting his own article from The Journal of the American Blog Archive
Medieal Association as if it were someone else's work. That's red flag #1: quoting
yourself. Tsktsk, Paul, The second red flag, arguably much bigger, is that one of B 2015(29)
his other references is wnp lifesitenews.com, a site which was started by anti- » 2014 (70)
abortion zealots and which is auti-homosexual, anti-contraception, anti-stem cell -
research, and anti-anything-that-isn't-strictly-Catholic, They state on their website,
"LifeSiteNews gives priority ta pro-life, pro-family commenters and reserves the
right to edit or remove comments."

2613 (81)

¥ December (7)
Misinformation
Jahi McMath

Riifight, Not exactlya respected scientific outfit there, Panly. Legal ftegal drugs

. . N Deadly mavijuana
The third (and biggest) red flag is that Dr, Byrne posts his commentary on

K- reflewmerica.com, an ultra-conservative website started as support for 2 Exeuses.
radical whack-job. His arzsments against the concept of brain death are so Opfitmists vs. pessimists
ridiculous they could almost be considered comical, The only reason it's not funiny Brahus

is that people actually believe him.
¥+ November (6)

People have known for hundreds of years that the brain is where the persen actually » October (y)
Iives, not the heart. The other organs (heart, lungs, intestines, spleen, fiver,

httpz//docbastard.blogspot.com/2013/1 2/misinformation htmi 77112015
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Sepremher (8}
Augnst ()
July (6)

Pancreas, etc) merely suppact the brain. This is not subjective, conjecture, or »”

apinion, this is fact. People can live normally without a spleen. People can live >

without kidneys (on dialysis). Peaple can live with a failed liver for months while .

waiting for a transplant (Yes Paul, a transplant), People can even live without

Intestines (on IV nutrition). And people can live without a heart - the first artificial = June(7)

heart was implanted in 1982, and people can now live for months with artificial = May(8)
L 3
-
»

E o

pumps cirenlating their blood while waiting for a heart transplant. April (9)

March (6)

But you ean ngt live without a brain, This is a very simple fact, one that is taught on
Febnmey (5}

Day ¢ of medical school, and one that Dr. Byrne and his followers consistently and

stubbornly and ridiculously fail to acknowledge. January (3)

Death is defined as ejther 1) the complete cessation of biclogie fimneti b 2012(88)

55 of bra ricH i gp_t,thg-bmig,;iiere-' Aete > 2011 (33)
1 et 2: 2BUEDI. Bymne states that “Death i separation of
" That one line speaks volumes - this doctor, this purported. About Me
man of science, defines death refigiously rather than Dphysiclogicaily. Dr. Byroe
also likes to use misdirection to further bis lies: DocBastard
) Iam a trauma and general surgeon at
"Since there are twd definitions of death (cardiac two hospitals in the suburbs of a major
death and brain death}, it is clear that either is metropolitan area. One of the hospitals

is in a rather poor suburh, the other is in
a very affluent suburb. I see 2ll kinds of
crazy shit at both. Feal free to email me

encugh to be called deceased, IF there are 2, Jahi
must not be dead by the other method, or she would

- have been, or could have been declared dead by the at duchastard1@gmail.com i yon have
other cne.” - fquestions, comments, or stories you
: . o . want me to publish, Yes, Il give you
No, Dr. Byrne. It doesn't work that way. Brafn dead is just as dead as eardiac dead. credit. Don't be afraid to comment or

email me. I appreeiate both!

Dr. Byrne also seems to kave completely forgorten his basic physiology. I'm stre he
learned in medical school, just as I did, that the lungs and keart hoth funetion
independently of the brain, The heart can still beat and the lumgs can still ventilate e
(move air in and out) and respirate (exchange oxygen for carbon dioxide) without R0 N -

. input from the brain. But Dr. Byrne incorrectly savs, "After true death chest R
compressions or.a ventilator can only move air; there cannot be respiration,

. because respiration is a function of a living human body." ‘Thiss patently false -
" respiraliziisa funetion of fuittibnz). lings, NOT of 2 living bady. Luiigs simply do
“not sequite & brdinig do their job. .

“View my complete profile

Think that's bad? Oh but wait, it only gets worse:

"So-called 'brain death’ or ‘cardiac/circulatory
death' are terms concocted by transplant physicians
and their allies who wanted to enlarge the donor pool
by including patients who are really not dead in the
traditional sense of the word."

Another fabricated lie by the good doctar, a preposterous comspiracy theory that
transplant surgeons, who wish only to give their patients a new chance at lfe, hover
like vultuzes, waiting to rip organs out of unsuspecting victims, like grave robbers in
the 1800's. The concept of brain death as death was advanced by the Harvard
Medical School in the 1960's to differentiate brain death from a persistent vegitative
state as the possibility of organ transplantation was becoming a reality. Brain death
was not remotely a new concept, but at the time it had to be more strictly defined so
ethical lines would wot be crossed. It was transformed into law in the Tnited States
in 1981 as the Uniform Determination of Death Act, which was supported by the
American Medical Association and the American Bar Association {probably the only
time in huinan history when doctors and lawyers have agreed on anything). The
Austtalian definition of brain death is identical. "Brain stem death” in the UK i3 a
similar coneept. In fact, when you look at the worldwide view, brain death is
universally accepted, and there was universal agreement on the neurologic
examination in diagnosing brain death, though the exact eriterfa vary from country
to comniry [2].

I've spent the past week following this entire story and reading comsments from

other readers. It is astounding just how many pecple are convineed Jahi is alive .
because her heart is pumping, and that she will miraculously wake up. Several of
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them reference other people wha have been diagnosed (obviously misdiagnosed) as
brain dead who have wolen up. Hawever, after an exhaustive search of the medical
literature, 1 can find exactly zero documented cases of someone whose brain is

actuatly devoid of blood flow and function coming back to life. Brain dead is NOT

THE SAME as a coma or a pergistent vefitative state. ) ’ -

Our job as doctors is to help patients get better, but part of ourjob is also to educate
our patients and their families. Spreading false information based on liesis
dangerons and completely against the purpose and spirit of medicine. Brain dead
is dead, despite what Dr, Byrne and Jahi's family choose to believe.

You may choose not to believe in science all you like. It doesn’t make it any less
correct.

Ifyou'd like to read Dr, Byrne's complete ridiculous column, make sure you're
sitting down, and prepare to be completely exasperated, Ready? Go.

LBt S, i d tvineiiioms

2. Biruin iteanty weshdwides scveptiel Eet bt o ghitwl . s o i don SepA(eez

Pested hy DocBastard at a2ior

4+1 Pecomment thiz on Gunole

57 comments:

Joshua Gomez 3: December 2013 at 04:30

Doe how did Jahi die from a tonstitectomy? I thought it was a low risk procedure, Oh
and a judge has éxtended life support care until January 7th

Reply

Amorey3 31 December 2013 at 04:59

She didn’y die from a tonsillectomy, She had a lot of surgeries béing berformod at
anee, ranging from tonsillectomy to surgery on her sinuses, Jahi also had a lot of
health problems related to her ehesity. She went from surgery to a pediatric ICT
which shows that the family and doctors both knew hér surgery and recovery were
risky. I had a tonsillectomy when I was 11 and I went home the same day. However,
no surgery is without risk which is why you have to sign so many waivers. Poer Jahi
died from post surgical complications, she bad been up and laughing 2 few minutes
before. ¥t is 2 sad situation 21l the wey around.

Reply

: Freezy Pop 31 December 2013 at 05155

"« Ilike how when you click on Bing, it still redircets you to Google heh,
Reply

ASL_HeartandSoul 31 December za t3 at nGi2y

I copied DocB's earlier reference to the type of surgeries Jahi had {abbreviated
UPPP) and ademoidectomy on Google. I came up with a very informative PDF
deseribing the procedures that might be done to treat ohstructive sleep apnea, which.
Jahi had, and the risk factors, which she also had. there is potentizl for
complications and it is possible to die of the complications.

Reply

ASL_Heartand$oul ;1 Becember 2013 at 065

here it isr
http:/ fveww.avim.edu/; med.icine/surgew/ducumems/Snoﬁng_and_OSAz.pdf

Reply
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% ondtej hatad 31 December 2013 at 13:37
Thank you very much for this.
Reply

Sari Everna 31 December 2013 at 13150

Yon keep stressing the difference between brain death and coma/vegetative state.
Yau might consider giving us laymen an overview of what makes them different,
how they tell which a person has, and such. After all, to the average person, they
look pretty much the same. How you tell the difference would be quite interesting,
and quite relevant to this partiewar story.

Reply
Replies

% Simon Haro 1 Januacy 2014 ot 1654
1 agree. You should endighten us on the matter, Doc,

Reply

MissWinter 31 December zo13 at 17:16

While in a coma the person has brain activity and a charee to wake up, When brain
dead the brain activity has ceased and the persen is just 2 shell whose brain stem
(whichris separate fromrthe brain itself) makes the heart pumap and the lumgs breath,
The person who has no brain activity will ot recover. Period. The comatase patient
has a chance to recover, Tn my opinion I see 2 coma asa way for the body to shut
itself down to mirimal use to allow optimal healing internally.

Reply
Replies

- arystalwollady 1 January 2014 at 01:32

: Rigﬁt fiow there is 2 race car driver (fosget his name) who got traumatie
brain infury while slding and ke is in a "indieed coma” to help-his brain
heal. Way different that Jahi's situation. The family is not "getting it".

Reply

Rikki Bo 31 Decenmber 2013 at 17:22

T'd like to add to your comment about a doctor’s job being helping patients get
better. I believe that a doctor's job is also to help a patient die with dignity when it is
time. T experfenced this with my dad last year. There was an option for a
camplicated, visky surgery with only a small ehance of suceess (and poor qualify of
fife). The othet option wad 2 comfortzble death with his family around him. The
dactors and nurses wete open about the risks, which I appreciated. There was no
false hope. I'm happy he only lasted about 16 hours after paltiative care begzn.

In addition to the lack of understanding related to the different types of death, there
is 2 pervasive fear of death by so many people.

Reply

crystalwolfiady 1January 2014 at 01:04

More bizarze by the minute! The situation is FUBAR: "Jahi Mctath: Hospital fights
in court to remove brain-dead girl from ventilator”
http://bit Iy 1 8WMWsX

Reply

crystalwolfiady 1.January 2014 at 02:16

The mother is crazy "However, In her petition for an emergency stay in the state
court of appeal, Winkfield contends that the act violates her freedom of religion and
privacy under the California Constitution_”
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What?  her ‘“freedom of religion™? Her "privacy™?  As
pressors...everyday....t
http://lat.ms/1hdKas]
“Jahi MeMath's mother: "How can you passibly say my child is dead?™

she

holds

.CHO should have the coroner take possession of the body. There is NO place in NYC

or fust send her home and let the parents "rent a vent” and take cate of her, I feel for
the other parents and ehildren at CHO having to endure this “three ring ciccus”,

How does a family tell SIX Birs. they are WRONG? Where's the video of her moving?

This is insane. How long are they going to let this go on? Question for the Doc... if

Jahi has another cavdiac episode or something ¢lse, are there DNR orders? Qr is the

hospital ebtigated to *savea already deceased person™? Thanks.
. Reply

Replies

DacBastard LJanuary 2014 at 16:05

I haven't the slightest idea if there is a DNR in place, but I strongly

suspect the family would never altow it. And legally the hospital is only
supposed to keep her on the ventilatar. They still have no obligation
{legally, ethically, or otherwise) to give any other treatment to a deceased
patient. This s why thev are not giving her any nutrition othes than IV
fluids. So T would bet that if she had another cardiac arrest, they wouid

notdo CPR.

This i mere conjecture, since the family is still preventing the hospital |
from releasing any actual information, and afl information we have has

been severely skewed by their twisted inturpre_taﬁnn of events.

erystalwolflady 1 January 201y at 19524
Thanks Dee!

Reply

Psu DoNym 1 Jamary 2014 at afzg

1 feel lika a real'dick saving this, but the first stage of grief is denial, If denial hasa

way to be sustained, it will continue indefinitely, as long as the hospital ean legally

keep her on life support. As terrible as it is for anyene to say, she is dead. The
parents are only keeping her afive for their own good. Also, do you have any idea

WTF went wrong with what was supposed to be a routine tonsiliectomy?

Reply

Replies

DocBastard t.January 2014 at 16:07

From what I enderstand, it was aot just a routize tonsillectomy. It was a

conthination of three  operations - adenotonsillectomy,
wvulopalatopharyngoplasty, and resection of the inferior turbinates.
Bleeding after such surgeries is common, but it is rarely life-threatening,
Since the family vefuses to allow the Lespital to give any specifics about

the case, I have no idea what actoally happened,

%ﬁw crystalwolflady 1Janvary 2014 at 19:09
o

=5 The family keeps saying a "Routine” sx and the news is also perpetuating
Hes by saying she is in 2 "vegetative state® and cotparing her to Teri
Shavio (of which the parents have hooked up with those grifters) and that

is the Facility in NY she is supposed to gotothatisa ontpatient place?

The whole thing is insane. I wonder how loag this ean go on?

Oh reading comments from all over someone mentioned she may have '

hiad a "undisciosed bleeding problom™ but dide't givea link

crystalwolflady 2 .January zo14 at 16:34

http://s.shr.lef1hXsTeM

http://docbastard.blogspot.com/2013/12/misinformation. html

' Its getting worse since she hooked up with the Shavie grifters... "McMath
tragedy used for shameless _ fundraising” -  SFGate
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cholleyman 8 January 2014 at 00:58

Idor't have a link either (as I don't remember where I read it}, but T did
read a comment from someone who claimed to Have been at the seene
when Jahi died. Naturally, I don't know how mueh weight to put upon the
comment except to consider it as a possible explanation for Jahi's death,
The commenter said the bleeding was normal after the operations, but
Jahi ehoked on z bleod clat, The stress of the cheking caused the heart
attack. She was given CPR, but the ehoking had prevented the brain to
recelve axygen which caysed the cessation of the brain to work. The brain
tissues died without oxvgen. Even though the rtespiration and heart
function can be kept operating by machines, the brain is dead as well ag
the brain stem. Just think of what happens to & foet that has had the
bleod flow cut off from it. Tisswes will die and the foot will require
amputation.

Reply

Holly 2 Junuary 2014 af o554

Thanks for the warning that Dr. Byrne's article would be compietely exasperating; [
couldn't even finish reading it. It's astovnding to read so many comments zround

the weh written by pesple who kave no understanding of physiology or the medical

system. The facts will come oat, and I appreciate your keeping us up to date with
information as you diseaver it, 1 hape this family will come to terms with their loss

and let her body go-with dignity. Especially if her brain does begin to breakdown (as
you were diseussing in your comments on the previous post).

Reply

Replies

erystalwolflady 2 January 2914 al 1647

Exactly! Many of the comments are from people who are none medical or
pretty non educated and want to say Jahi is i & PVS instead of braindead.
This ¢ase is going to inspire new faws for hospitals I'm sure to either not
use the vent or only use it in cases or argan donation. This family is
despicable slamming the hospital all over the place. Now the mother is
also demanding a tube be insérted byc her daughter is "starving’...!

The courts are slow and they are not Drs.t

Reply

7 jack mace 2 Jarua ry 2014 at 05:53
It is a sad thing. Sadly the family cannot understand that if someone is brain dead

they cannot come back currently{Maybe in the fature hapefully we can develop a

way)

1 assume it could ba possible for misdiagnosis to happen but ti has been 7 times so
far so T really doubt it is a misdiagnesis, To be Fair this sort of thing has happened

before

https/, /mvw.dailmaii_co.uk/health/artide—z134346/S:even~'1'horpe-

: Teenager—declared-brain—dwd-'.FOUR-ducturs~makes—mimnle-recovexy.htrr:l but
that was four times 7 is much more so [ doubt they are missing anythirig.

Reply

Replies

Jjudie zJanuay 2014 at 1908

I just read this article, and it says that the patient was in a chemically
induced coma. I'm speculating that it was probably done to help the
swelling in his brain from the car accident. Also the doctors also said he
kad "extensive brain damage™~but didn't say that he was brain dead.
Interesting article. As with Ms. McMath's case, T would LOVE 10 read
these patient's charts to see how these events happened.

Reply

http://docbastard.blogspot.com/2013/12/misinformation.html

Page 6 of 10

7/1/2015

4885



JStories trom the trauma bay: Misinformation

PsuDoNym 2 January 2014 at 08:55

Just read the column. Website is a pile of shit, Dr. Bycee's head is also most tikely
full of shit. L

Reply

Marianne 2 Junuary 2014 at Lyoo

Dr.Byrne's 15 minutes are over. He needs to stop now. He's giving this family false
hope and it's just wrong. The mother is in denial, T won't judge her as I'm not
walking in her shees. This fruit loop Byrnes..... Disgusting!

Reply

julie 2 January 2014 at 19:06

As a mother, this situation as me torn up, and T ache for this family. As a nurse
practitioner, however, I am disgnsted at the misinformation that is being spread

“about this patient. As a commenter mentioned above, it has indeed turned into a

"three ring tircus”. And the wiltful ignorance and hope of that “doctars” like Bytnes
(how does this man have a license to practice medieine?} feeds to this family is
abherrent. Having worked with terminal cancer patients, I truly believe that giving
families false hope is the CRUELEST thing that a medical provider can do. Mot only
is this child dead, but eventually her heart will stop, and what will her family do
then?

Sorry for the rant—I've been following this story since the beginning, and it upsets
me quite a lof; both for the family, and for the hospital,

For those that wanted a layman’s difference between coma, vegetative state, and

brain death, here is 2 link from "How Stuff Works” that has some nice pictures and
definitions. http:,."jsz:ienr:t:.howstuffwcrks.mm,/life,finm'dc-the-mindj'human-
brain/brain-deaths htm . ’

Click on the Hnk for "coma” on the second page for more information about how a
comia is different from a vegetative state. . . i
The third page has an excellent description of how physicians assess neurological
funetion fe brain dead patient. C

This is where the case aggravates me; if a physician (you:d'un't nezs'd;Sﬁ(') é-s.si_zés?s'_a' '
- patient znd discovers these findings, that patient is' DEAD, There .is NG coming

back Ever, That the physiology of how the brain works.

I bope this {s helpful--J
Reply

Replies

erystalwolflady 3 fanuary 2014 at v7:06

That is a excellent link thank you.... tweeted out to Try to educate
pecple...if that is possible...

Reply

Cathie 2 January 2014 at 20133

* Almost every article referring to Dr, Byrne identifies him as a "Cathelie doctor.”

Hawever, he apparently ¢idnt get the memo that the Roman Catholic Church
recognizes "brain death,” referred to in Church documents as “determination of
death by newrological criteria,” Pope John Paul I endorsed this {and organ
donation) in a speech  on 8/29/2000.  Sce section  5:
http:/ fwwwovatican va/holy_father, 'joha_paul_ii/speeches/2000/jul-
sep/doeumems/hLip-ii_spe_zo000829_tmnsplan§s_en.htm1

The National Catholic Bicethics Center has a FAQ on the matter;
http:/, /www.neheenter.org/page.aspx?pid=1285

Dr. Byrre's nansense has needlessly contributed to the suffering of this family and
the general confusion around these matters. '
And I'm really annoyed about thatlt

Reply
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HoodRat 7Jamary 2014 at 63:02

She’s my cousin, and trust me everybody talkin about how we Eonna sue, now that I
read this, I guess jahi is dead, Sad man...

Reply
Replies

Anonymous 31 July 2014 at 07134

Is Jahi Really your cousin? Her mother is a nutcase.

Reply

Jim Phillips 7 January 2014 at 224y

"CaliGirlg™:

"I at afraid that thousands of previous cases of brain dead/brain stem death sadly
prove that what has bappened to Jahi is not reversible. Alf of the anecdotal T kmow
someone who woke wp” probably did NOT receive a diagnosis of brain death via
exams, imaging and EEGs and the opinion of three board-certified neurofogists.
This sets a dangeraus precedent in medicine. How can anyone believe that at least
three doctors wanted to proncunce Jahi dead? I am sure they were looking for the
tiniest spark. The next time this happens—and no doubt somewhere someone has
been declared brain dead today—is it a keaithy thing for a family to deny the
inevitable? So now we have people telling docters how to practice, even if it is 2
futite treatment like a gastrostomy tube, which will tum irto feces in Jahi's gut,
eventually causing skin breakdown because stool will leak and there is siniply no
way medical staff can stand around waiting for the next ooze to clear it up. She is
not receiving any medication keeping her unconscious. Because her cerebrat coriex
is liquefying, #%s lilely there will be more reflex are wovements, Google Lazanes
reflex video. Her heart beats because hearts don't need braing ik arder to beat, they
need [ungs oxygenating them. What I, when her internal organs breakdown her
bady develops a bieeding disorder called Disserninated Intravascular Cosgulation?
She will bieed from every orifice and every pore and it will not he stoppable. Her
body tempersture will decrease, her blood' pressure will decrease, having a negative
effect on her Kdieys =nd heart, Her tungs witl il with fuid; there will be cardiae
arriythmias, and disbetes insipidus which will result in high serum sodium and
dehydration. Jahi will not feel 2 thing. Her mother will remember all of #t. Did you
watch the video? Does the idea of keeping this child’s mortal remains on earth long
enough to-ses her brain liquefy sound good? The family is unleashing some hortific
memaries of Jahi on themselves by continuing to deny that she is deceased. Her
organs WILL fail and it will be very distressing to watch,

Renly

% Anne Joseph 8 January 2014 at Goag

T  thought this video from YouTube was very  informative.
http:/ fwww.youtube.com/wateh>v=Ffqz-vKZO50)

Reply

Mark Maithot 3 May 2015 at 19:20

I heard Pr, Byme speak shout 6 vears ago and thought he was off base in his
criticism of “brain death.” However I just heard him speak again and am convinced.
There is no universal way of determining "brain death” and in fact, some people who
have been declared "brain dead” have come back to life. Jahi McMath herself is
showing porposefal movement, demenstrating that she did not die,

Reply
Replies

DocBastard 13 May 2015 at 21:02

No, no one in the history of mankind who was correctly diagnosed as
brain dead has ever come hack to life. Ever. Tt is physicstly impossible.
When brain tissue dies, it is dezd and cannat regenerate, Full stop.

Her "purposeful movement” has not been repeated. The videos that were
circulating 2 few months ago prove nothing, only that her H¥mhbs are
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moviag (which is a normal reflexive movement after brain death). If she
actually was moving purpesefully, it would be very easy to prove. The fact
that no new videos have come out since then tells me everything.

Anonymous 22 May 2015 at 14:21
To Mark M,

It appears yon were thinking more clearly six years ago. ;)

As for you saying -"There i no universal way of determining "brain
death’..”

That can be refuted with this source in the Health & Medieine website-
"The corcept that death can he defined as the irreversible cessation of
brain functions is eniversally recognized in the word through statutes,
Jjudicial deeisions, or regulations.”

DocBastard informed you that NO ONE has ever come back to lfe after
being correctly diagnosed as brain dead. I don't know why non-medieal
ones think that they know more ahout medicine than the professionals,
Their favorite saying is "Doctors dont know everything...many times
dectors can be wrong..mother's always know best."

I wonder if they follow their own words of ignarance by treating
themselves when it comes to medical emergencies, or giving their "expert”™
opinions to others on haw to treat their ilinesses or mediczl conditions.

f thought that by now, most brein functioning adults wonld comprehend
that brain death = dead=100% dead. No ifs ands or buts about it.

What makes YOU think and claim that Jahi is making "purpasefinl
movenient??”

If you're referring to the {non-revealing} 15 seconds of video clippage that
was "released” in Oct., that right there just goes 16 show how some folks
were sold snake ol and bought into the Pyramid schenzes.

Mark, FYI- that video was filmed back in Dee. 2013 at CHO. The family
thought of it as proof that Jahi was alive and would profibit CHC from
disconneeting the vent. Their favorite slogan "Keep Jahi on life support,”
Obviously when the videe was shown to lepitimate medical professionals,
back in Dec, of 2013, it didn't prove 2 damn thing then, ard the sudden
“earth shattering” news {resurrection} in Oct. 2014, proved plenty to the .
savvy ones. 1) . o

DucBastard, 1 Emmenselj« enjoy your brains, humor, and blog! ‘

A fan- Shelly L.

Reply

7 Anonymous 23.June 20153t 05107

What {s life, and what is death? I am baffled by the asrogance on all sides. Life fs a

mystety. A 14 yeor old gir is breathing with the aid of a respirator, and is continuing
life processes like menstruation, and is growing,, and continuing to comfort her
family with her "aliveness' Is she actually alive? The mother who gave birth to her,
has hope, The doctors who tried their best to render medical services t¢ her, think
net. Someane has to pay for all of this care "in-betweer”, and someene has 1o be
held accountable for the harm that befell a sweet, loving child who was overweight
and had sleep apnea and sought treatment, Someone wanted to harvest her organs—
ao doudt, with the best of intentions—but was this right, given the circumstances?
Complicating all of this are thc ridiculous, insensitive trolis—where the heck do these
idiots come from???

Reply

Enter your comment..,

Comment as:  Select profile...;v]
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" If you post spam or advertisements, I will hunt you down and eliminate you,
Nawer Post - Home : Older Post

Subscribe te: Post Comments (Atom)

Most read posts

That sinking feeling
"Ok everyone, put your baoks away. Iam giving you 2l a pop quiz. I hepe you studied chapter 6 like T told you to yesterdayl" W,

Jahi McMath - Here we go again
NOTE: If you haven't heard of Jahi McMath's story, you can read about it here. gointo more details here , here yhere,
and ...

Jahif MeMath FAQ :
Repetition a5 a concept is bad. Repeated repetition is worse. Add ignorance, stupidity, blind faith, half-truths, or outright lies to the r...

Jahi McMath update...sort of
A NOTE: If you have not heard the story of Jahi McMath, I've posted several updates including her full story here, here , here )
E and here...

Jahi Meatath
_E vou're looking for insnits, you won't find them here. Not this time. This story is toa sad, and [ 'can't even bring myselft._..

Misinformation . . . .
#safather and a physician, my last post about Jahi McMath was the most diffictilt T have ever written.. I've been following her tragic...

' Brain death and organ transplantation Mytlbusters . c -
Whenever I watch Mythbusters , [ think how great Y'would be as a cast member. 1t would be perfest - 1love busting myths, I ibink Adam
Sava.. : : . o : i Co

Fuek you, Justin Bieher ) ‘ L ' Lo - . .
I know in my last post T promised a stupid stoty about me, hut this takes precedence. The post zbout me is written, but it will
have to wa... ' ’ .

Jahi MeMati Misco.nceptions and Twitter
Up umtil 2 few weeks ago, [ thought Twitter was the stupidest idea ever. Microblogging? Reatly?? Thinkabout it, what can you really say..,

REALLY?
T'm not that garrulous a guy, but it still takes 2 Jot te render me speechless. 1 typically have zn answes for anything a patient maya...

Bastard MD, zoxz. Simple template, Template images by lusman. Powered by Biaggcr.
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February 1, 2014

Jahi McMath, can you move?
By Paul A. Byrne. M.D.

A video recording of an ice cube touched to the foot of Jahi McMath has been
distributed. Someone, perhaps Jahi's mother, says, "I don't understand how a
'brain-dead' can . . " o

Paul A. Byrne, M.D.

| suspect the same or a similar comment would be made by anyone who sees the recording, except a
neurologist who participates in the declaration of "brain death.”

A neurologist is legally free to declare "brain death” in accord with any of many “accepted medical
standards.” Jahi was declared "brain dead" in accord with the standard accepted by the neuroibgists
. in California. Did a neurologist apply an ice cube to the bottom_'df Jahi's foo_t'._?_No. The neurologists, i
‘suspect, would respond that ice cube to the foot is not part of their examination. Furthermore, they
would provide a.reason for not including it. | could predict their response, but someday they will
. probably provide their own, ' S R

The first set of neurological criteria known as the Harvard
Criteria was published in 1968. By 1978, 30 disparate
sets of criteria were published. Thus, a patient couid fulfill
one set of criteria, but be very much alive by the other
29. [n 2008 it was published that there was no
consensus as to which set of criteria to use. In 20101t
was published that the criteria were not evidenced-
based. In response to the conclusion of "no consensus®
and "not evidenced-based," ancther set of no consensus,
not evidenced-based criteria was published. For those
outside of medicine, this is not the usual way to make
advances in medicine.

M

The public must be wondering how Jahi could be dead,
and respond by moving her foot when an ice-cube is
applied 3 weeks later. Does anyone beiieve that a
cadaver's foot could move? No, Jahi is not in a morgue and she is not under the care of a mortician

Let's try to understand a few basics about life and death. The following can be applied to .Jjahi or

PENGAD 800501656 B8

hitp://www.renewamerica.com/columns/byre/140201 _ : 7120 15



Jal McMath, can you move? Page 2 of 4

anyone. Life‘qf @ human person on earth is 3 continuum from true conception until true death. The

term, human person, includes human being, zygote, embryo, fetus, newborn, infant, child, kid, boy,
girl, man, and/or woman. We are aware of our own existence and we can see other individual living
persons. ‘

For life on earth, each person takes in oxygen, water and nutrients, Carbon dioxide is exhaled and
waste products are passed in urine and stool.

The living body is composed of ceils, tissues and Organs organized according to functions as eleven

systems. An interdependent functional relationship among cells, tissues, organs and systems

" maintain the unity of the body; which is a soul-body unity, a life-body upity. The respiratory,
circulatory and central nervous system are vital systems. Without the functioning activities of these
three vital systems, life on earth will end quickly. Vital signs of a living person are temperature
different from that of the environment, respiration, heartbeat and bicod pressure.

oxygen into the lungs. Elastic recoil of lungs and chest wall causes the air with carbon dioxide to go
out. ‘

It breathing and circulation stop, chest compressions must be initiated quickly for life on earth to
continue. Chest Compressions can push air out of alrways. Then, elastic recoil of chest and {ungs
causes air to go info the lungs. In addition, a machine called a ventilator can push air in. Elastic recojl
of chest and lugs then pushes the air out. ‘

A ventilator is comumonly mislabeled g respirator. After true death, neither chest comprassions nor a
ventilator can be effective. Air can be Pushed into the airways and lungs. Elastic recoil might push air
out for a few cycles, but then elasticity is gone and air cannot get out. After true death there cannot
be circulation and respiration. Chest compressions and a ventilator can support vital respiration only
ina living person, not a cadaver.
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The heart beats without impulses from the brain in everyone. Heartbeat is intrinsic to the heart. The
heart has its own nerves that initiate and continue the electrical impulse that causes heart muscle to
contract. The heart has within its nervous system sensors that stop the contraction.

Respiration, circulation, water and nutrition are required for life on earth. When these decrease, the
body conserves. E.g., when there is lack axygen, metabolism switches from aerobic to anaerobic.
Anaerabic metabolism is much less efficient, but it is part of natura life-preserving processes.

Without respiration and circulation, health of the person deteriorates and death can and will occur
unless breathing and circulation are restored quickly. This deterioration is manifest in cessation of
vital activities and the structural changes of disintegration, dissolution and destruction of cells and
tissues of organs and systems. These changes can be detected first at the microscopic level, but
eventually in death, they become evident as decay, decomposition and putrefaction, After true death,
chest compressions or a ventilator can oniy move air; there cannot be respiration, because
respiration is a function of a living human person. Contrariwise, if such efforts at ventilation and
respiration are successful, this can be only because soul-body unity is present, i.e., because the
person is still living, not dead. Respiration, circulation and heartbeat can oceur only in a living person,
not a cadaver. :

Death is the absence of life from the body. After true death (Latin: mors vera) changes in the remains
- are manifest as disintegration, dissolution, lysis, destruction, corruption, decay, and/or putrefaction.

‘ These..ari—;- pathological changes, not biological, rather it is lack of hiology. o

Prior to true death patients are sometimes labeled "as
good as dead,” "soon to be dead,” "brain dead,” "cardiac
dead,” "probably dead," "apparently dead " etc.,
especially when there is interest to convert such patients
into organ donors. None of these patients with heartheat,
respiration and/or circulation can rightly be called a
cadaver or corpse.-if “probably dead" or "apparently
dead" {mors apparens} is applied to a person who is not
truly dead, he will certainly be truly dead when the
beating heart is cut out. Cutting out the beating heart from any person so described imposes death, in
other words, kilis the person. To take action that will cause death based on probability is g violation of
justice,

After life is absent from the body, the remains is called a cadaver, a corpse, a dead body, The
moment of separation of soul-from the body is the moment.of true death (Latin: mors vera ) and
therefore the moment when a human body changes from a living body to & dead body, 4 corpse, a
cadaver (Latin: cadaver). The human-cadaver, a corpse, -a dead body is thus changed only becayse it
is no longer part of the life-body (soul-body) unity of the living person. When dead, therefore, the
body raust be significantly changed. Such significant change at first is at the microscopic and/or gross
levels of pathology manifest by absence of functioning and structural alteration, sufficient that the life-
body unity no longer exists. After death these pathologic changes continue. They cannot be stopped:;
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only slowed or delayed by cooling, embalming, mummifying, salfing, efc,

How much change must be manifest before a declaration of death is made? For the sake of justice to
protect living persons fike Jahi, you and me: No one ought to be declared dead unless respiratory and
circulatory systems and the entire brain have been destroyed. Such destruction shall be determined
in accord with universally accepted standards. This is solidly based medically and unexceptionable
ethically and religiously (Gonzaga Law Review 1982/83; 18(3):429-518, p.515 in Potis M, Byme PA,
and Nilges RG, Beyond Brain Death, Philosophy and Medicine 66, Kiewer Academic Publishers,
2000; p.72).

FAMILY OF TEEN DECLARED BRAIN DEAD
FINDS FACILITY TO CARE FOR HER

Fr. Peter Fehiner. Fl,8.T.D.and | have studied-extensively the teachings of the Catholic Church,
Basic biology, physiology and pathology indicate a clear difference between fifs and true death. This
brief statéerent has been applied to Jahi to provide guidance fo help understand these serious
matters. :

See: www.lifeguardEanfoundation.org for more information

© Paul A. Byrne, M.D.

The views expressed by RenewAmerica columnists are their own and do not
necessarily reflect the position of RenewAmerica or jts affiliates.

(See RenewAmerica's publishing standards.)
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Faith Gives Hope  Resources Contact Us

About Life Guardian News

Home

Medical Card - Directions to Protect and

MISSION STATEMENT: “Sratn Death" - Te Simple Teuts

“Brain Death” - It's NOT Death!
Life Guardian Foundation is an arganization founded and dedicated to educate the public Beyond “BRAIN DEATH" {odd
that Iife of the human person is a gift. Respect is owed to every human person regardiess Catholic World Report (pdf
of their state of health throughout thelr entire Tifespan from conception until kis or ker CWR Essay (ndf)

natural end. The US UAGA 2006 {pdfy
Read Moare....Click Here ) . Ehoose Life » Not Death (pdf)

Exclsion of Vital Qrgans (pdf)
Directions To Protect and Preserve Life

Your "refusal" for organ donation must be
documented. g

Upon registering at the DMV your verbal decline, stating "no" when asked whather or not you
“wish to be an organ donor, is not honored. According to the language of the law, Revised
Anatomical Gift Act {2008), you must “opt-out,” documenting your “refusal” in writing using
“explicit language,” otherwise, it is “presumed" that you have consented to be an organ

donor to be utilized for the purpose of “organ transplantation, education and research,”

Dactiment your decision of “refusal” for organ denation, make known your wishies to have your life
protected and preserved and ensure, that in the event that you eannot speak far yourself, your
family and loved ones will speak an Your behalf. It Is a matter of life and death

1. DIRECTIONS TO PROTECT AND PRESERVE LIFE FOR POWER OF ATTORNEY FOR HEALTH CARE Click Here

2. DIRECTIONS TO PROTECT AND PRESERVE LIFE FOR DEFPENDENT PERSON WHO IS A MINOR OR MENTALLY
INCARACITATED PERSON Click Here

3. DIRECTIONS TO PROTECT AND PRESERVE LIFE; TO PROTECT AND PRESERVE THE LIFE OF EVERYONE [CPT-QUT
CARD] Click Here

Yes, [ would fike t0 order the Directions to Pretect and Preserve Life including the OPT-QUT card dewnioad for a donation of $2.00 each
{click here to be taken I gur digital download page).

CRITICAL INFORMATION CONCERNING "BRAIN DEATH" AND GRGAN TRANSPLANTATION

For aver forty years there has been a deadly code of silence peitaining to *brain death.” Behind clused doors a confroversy raged. Many
of those in the medical fiefd opposed this retnvention of death. The controversy continiues...

“"Brain death™ was invented for the sole purpose of organ {ransplantation, fiving human medical experimentation and & means in which
measures {o sustain life could be legally withdrawn. it was the first legal form of euthanasta in the US. This deadly cade of silance has
been broken.

Itis time to inform the Public of the Truth....

Order Your Book Today!

http:/fwww .lifesuardianfoundation.ore/ eliVo i TR
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occurved at the specific request of His Holiness Pope John Paul 1. Pope John Paul il's message
to the parficipants was very clear: "Each human being, in fact, is afive Precisely in so far as he or
she is ‘comore et anima unys’, (bddy and soul United) and he or she rentains so for as lang as this
substantial unity-in-totality subsists.” This book must be read by every physician, priest, mirister,
emergency medical personnel, every parent and every teenager before any consideration of the
issues surrounding organ transplantation.

Yes, | would like to order the hogk "Finis Vitae” for a donation of: $20/ea. Soft Cover (plus
$8/8&H) )

——

Booklet includes 5 brochures and directions to
protect and preserve life,

Brochures:

- Facts Abaut Being An QOrgan Donor

* Da Your Organs Belong To The Government?

* Make An Informed Decision

= Maniputation of Beginning and End of Human Life

* Catholic Teaching on Death and Organ Transplantation

Directions to Protsct and Preserve Life for:

* Power of Attomey for Health Care

- For Dependent Person Who is Minor or Mentally Incapacitated Person
* To Protect and Praserve the Life of Everyone

Yes, | would like to order the printed booklet in the following quantity for & donation of $3.00 pér booklel. (Includes shipping/handiing
“charges): ‘ R

- Yes. | would like to arder the printed bookfet (Spanish Language Version).in the following ‘quani'ﬁy fora ‘donation -of.$3.00_pef booklet.
(In'cludes"shippinglhandlfng charges): . } .. : X

o ™,

H

CRITICAL INFORMATION CONCERNING "BRAIN DEATH" AND ORGAN TRANSPLANTATION

For over forty years there has been a deadly code of silence pertaining to "brafn death.” Behind closed doors a contraversy raged. Many
of those in the medical field opposed this reinvention of death. The contraversy continues...

"Brain death" was invented for the sole purpose of argan transplaniation, fiving human medical experimentation and a means in which

measures to sustain lifz could be tegally withdrawn. It was the first legal form of euthanasia in the US. This deadly code of silence has
been broken.

American Life League
Presents
Dr. Paul Byrne 4-Part video instructional series:
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" The Miracle of Lifs

Click here for more videos

CURRENT NEWS:

Dr. Byrne ag'ggars on Mig'd Up on Church Militant website on May 27, 2015

Or. Bume to speak at St Mary Magdalen Church in Brenswood o October & 2013 Click for more details

Dr. Byine ag' pearing in Ba Tech Guy Blog an subject of Brain Death
Do you really want to be an organ donor? .
By Paul A. Byms, MD

Listenta interviews of Mrs, Bernice Jones and Dr, Paul Byrne on Deanna Spingola show.
Hour! Hour2 - LT .- B N
Hourt Hour?
Hourtf Hour2

Bioethics experts chaiferige the 'Revised Uniform Anatomical Sift Act {2008Y' - 4-14-08
By Paul A. Byrme, MD

Final Exit - Euthanasia in America - 3-20.09
Discussian on euthanasia in America hopefully with Dr. Paut Byme and Ron Panzer of Hospice Patient's
Alliance, '

Preserving and Profecting Life From Gonception to Natural Death - Army of Apostles - 3-17-09
By Dr. Paul Bryne - Life Guardian Foundation ‘ :

Click hers to listan

Transplant Tragedy - Parents elaim son was killed by the hospital for his organs - CBS News - 3-16-09
- By Maggle Rodriguez

Click here to listen -

Parents Accuse Hospital of Killing Son to Harvest QOrgans
By Kathleen Gilbert

Page 4 of' 11

‘ PITTSBURGH, FA, March 5, 2008 (LifeSiteNews.com) - An Ohio couple filed a lawsuit Wednesday accusing doclors of removing g

breathing tube from their 18-year-old son, who had suffered a brain injury while skiing, in order to harvest his argans.

Michael and Teresa Jacobs of Bellevue, Ohio, parents of Gregory Jacobs, maintain that their son's death was caused, not by his injury,

" but by doctors remaving his breathing fube and administering enspecified medication in preparation for organ removal,

The charges were filed against Pittshurgh's Hamot Medical Center dactors and a representative of the Center For Organ Recovery and

Education (CORE).

The parents also say the CORE representative directed that Jacobs' argans be removed in the absence of a valid cansent.

"But for the intentional fraum

r asphyxiation of Gregory Jacohs, he would have lived, or, at the very least, his life would have been

a o
profonged,™says the lawsuit, “"Gregory was alive befare defendants started surgery.and suffocaied him in arder to harvest his organs,”

which included his heart, liver and kidneys.

http://wvmf.lifeguardianfoundation.orgf
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The suit maintains that Jacobs “expetienced neither a cessation of cardiac activity nor a cessation of brain activities when surgeons
began the procedures for removing his vital organs.” .

The parents fited the suit In the U. 8§, District Courtin Fittsburgh seeking more than $5 million for their son's pain and suffering, medical
bills, funeral expenses, and punitive damages.

The lawsuilt comes only weeks after neurologist Dr. Cicero Coimbra teld a Rome “brain déath" conference that, "Diagnostic pretocols for
brain death actually Induce death in patients who eould recaver to normal jife by receiving timely and scientifically based
theraples.” ghﬂg:ﬂwww.lifesitenews_conﬂldnizeﬂ9!febi09022504.html)

Coimbra refemed to the so-called “gpriea test," wherehy living patients who cannot breathe on their own have their ventilator removad,
and are deemed "brain dead” if after ten minutes patients dg not resume breathing. The'problem with the test, said Colmbra, is that

otherwise treztable patients sustain imeversible brain damage by axygen deprivation diring that tan miriutes,
See related LifeSiteNews.com coverage:

"Brain Death” Test Causes Brain Necrosis and Kills Patients: Neurologist to Rome Conference

hztgtl!\swvw.!ifesitenews.comﬂdhizcﬂgffebfﬂgﬂzzsm.html

"Brain Death* as Criteria for Organ Donation is a "Deception™ Bereaved Mother
http:waw.!ifesitenews.cowldnmﬂﬂgffebIOQDZZEUS.html

“Brain Death” is Lifs, Not Death: Neurotogists, Philosaphers, Neonatologist_s. Jurists, and Bioethicists Unanimaus at Conference
hﬂg:fMu.w.rffesitenews.com!idnlzougﬁebmgnm 508.htr?

Doctor to Tell Brain Death Conference Removing Organs from *Brain Dead" Patients Tantamount o Murder

hﬂg:ﬂwww.lffesftenews.com!fdnf2009lt’eh.'09021 B08.htm!

New England Journal of Medicine: ‘Brain Death' is not Death - Organ Donors are Alive
ht{g‘ﬂwum.lifesitenews.cumndanDDBfauaIUBDB1406.htm|

Pro-Life Conferance on "Brain Death” Criteria Will Have Uphill Climb to Sway Entrenched Vatican Position
By Hilary White - Rome correspandent - ‘

ROME, February 26, 2008 (LifeSiteNews.com) - If 2 patient is able to process oxygen from the tungs info the bloodstream, maintain a
rormal body temperature, digest food and expel waste, grow to normal adult size from the age of four to twenly, and even carry a child
to term, can he or she be considerad dead? Cana persan who is "dead” wake up and go on later to finish a university degree? Cana
corpse get out of bed, go home and go fishing? Can he get married and have children? . .

These are among the reak-life stortes of patients declared "brain dead” presented by medical expers at the "Signs of Life" conference on
"brain-death” eriteria held near the Vatican in Rome last week. Ten Speakars, who are among the worid's most eminent in their fizids,
sounded a ringing rebuke to the continued support among medical professionals and ethicists for "brain death” as an accepled criterion
for organ removal. : . S .

Dr. Pauf Byrne, the conference organizer, told LifeSiteNews.com he was delighted with the success of the conference, that he hopes will
bring the message that "brain death Is ot death” inside the walls of the Vatican where support for *brain death" criteria is stilt strong.

Dr. Byme, a neonatologist and c{iqicéi professor-of pediatrics at the University of Toledo, compared the struggle against "brain death” -
eriteria with anotherbattie: "I'm sure that slavery was at one time we!l-acceptedjn the United States, and that people saw big benefiis to /
slavery. And yes, it was difficult to go away from that but it wa§ absolutely essantial.”

~

“Slavery was doing evil things to parsons. This lssye of ‘brain death’ was invented to get beafing hearts for transplantation. And there js
na way-that this can go-on. It must get stopped,”

Participants came from all over tha world to attend the Signs af Life conference, with speakers from Quebec, Alberta, Ontario, Gernany,
Paland, the US, Brazil and Htaly. The conference hall was packed to standing-room only with physicians, clergy, students, journalists,
and academics. Clergy included two senior officials of the Vatican curia: Francis Cardinal Arinze, the head of the Congregation for
Divine Worship and Sergio Cardinal Sebastiani, the President Emeritus of the Prefecture for the Economic Affairs of the Holy See. Two

* senior members of the Cangregation for the Docline of the Faith were also presert. Conference organizers toid LifeSiteNews.com that

explanation to thelr authors.

During a Vatican-sponsared conference last November an ergan transplantation, at which not a single speaker raised their vaice against
"brain death,” Popa Benedict XVI warned in an address that "he remoyal of organs is allowed oniy in the presence of his actual death.”
But on the Monday following the Friday organ transplant conference, only the PAS conference report in favor of "brain death” was
posted to the Vatican website and not the Pope's waming.

Dr. Byme £aid that a major function of the Signs of Life conference was *lo support Pape Benedict,” whose address in November, he
said, had started o furn the Church against "brain death,"
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"it's here to demonstrate clearly that 'brain death' never was frue death. What we're trying to do is come back to the truth and protect
and'preserve the [ife that comes from God. _— LEE L e

"When tﬁé}e are attacks on life, then we, as physicians, defend it and that is what this conference is for."

The Signs of Life conferencs, sponsored privately by various pro-life arganizations, including Human Life Intemational, the Northwest }
Ohio Guild of the Catholic Medical Association, Ametican Life League and the ltalian organization Associazione Famigila Domani, stood
In oppasition to {he second PAS conference, which was fitled, "The Signs of Death."

Read relatad LieSiteNews.com coverage:

Doctor to Tell Brain Death Conferenca Removing Organs fram "Brain Dead" Patients Tantamount to Murder
Read Story {Click here)

Pro-Life Conference on "Brain Death” Criteria Wil Have Uphill Climb to Sway Entrenched Vatican Pasition

Read Story (Click here)

Conference may Begin to Sway Vatican Opinion Against Brain Deaih: Eminent Philosopher

Read Story (Click Here)

Frint this Stary
- Email to & Friand

View Story on LifeSiteNews.com

"Brain Death®s-Life, Not Death: Neurclogists, Philosophers, Neonatologists, Jurists, and Bicethicizts Unanimous at Conference

By Hiary White - Rome Corfesporideit - - .. - ¢ :

ROME, February 26, 2008 {LifeSiteNews.com) - If patient s able to process oxygen from the lungs into the bloodstraam, maintain a
rormal body temperature, digest food and expel waste, grow to normal adult size from the age of four to twenty, and even carry a child
to term, can he or she be considered dead? Can g person who is "dead" wake up and go o later to finish a university degree? Can a
carpse get out of bad, go home and go fishing? Can he get maried and hava chitdren?

These are among the real-life staties of patients dectared "brain dead” presented by medical experts at the "Signs of Life" conference on
"brain death” criteria hefd near ihe Vatican in Rome last . akers, whao are amang the world's most eminent in their fields,
ingf i fessionals and ethicists for "brain death” as an accepted criterion

Br. Paul Byrne, the conference organizer, totd LifeSiteNews.com he was delighted with the success of the conference, that ke hapes will
bring the message that "brain death is not death” inside the walls of the Vatican whera support for "brain death” criteria is st strong,

Dr. Byrne, 2 neonatologist and ciinical professor of pediairics at the University of Toledo, compared the struggle against “brain death*
criteria with another baitle: "I'm sure that slavery was at one fime well-accepted in the United States, and that people saw big benefits to
slavery. And yes, it was difficult to ga away from that but it was absolutely essential .

*S!avery was doing evil things to persons. This issue of ‘brain death’ was invented to get beating hearts for fransplantation. And therejs
no way that this can go on. It must gef stopped.” :

Parficipants came from all gver the world to attend the Signs of Life conference, with speakers from Quebec, Alberta, Ontario, Germany,
Poland, the US, Brazil and ltaly. The conference hall was packed to standing-room only with physicians, clergy, students, joumalists,
and academics. Clergy included two senjof officiats of the Vatican curia: Francis Cardinaf Arinze, the head of the Congregation for

. Divine Worship and Sergio Cardinal Sebastiani, the President Emeritus of the Prefecture for the Economic Affairs of the Holy See. Two
senior members of the Congregation for the Doctrine of the Faith were alsg present. Conferenca organizers told LifeSiteiNews.com that
they had expected no more than a hundred to attend and were surprised but very pleased with the crowd of over 170 for the one-day

event,

Confiicting voices on "brain death” criteria are sfilf batifing in the Church. In February 2605, the Pontifical Academy of Sciences {PAS)
refused to publish the findings of its own conference after the speakers roundly denounced “brain death” as a cynieal invention to further
the monetary interests of organ transplanters. The speakers said that using “brain death” for the pburpese of organ harvesting results in
the death of helpless patients. The PAS convened a second canference in 2007 with different speakers who, with orly two dissenting,
stpported "brain death” for ergan transplants. Papers from the 2005 conference that opposed “brain death" were excluded without
explanation to their authors. .
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Cardinsl Sergia Sebastiani sand Card.
inal Franeig Arinzs wers i attendance
i the “Signa of Life” comderansa,
Curing a Vatican-sponsored conferenice last Novernber on organ transplantation, at which not a single speaker raised their voice against
“brain death,” Pope Benedict XVI warned in an address that “the removal of argans is allowed only in the presence of his actuat death.”
But on the Maonday following the Friday organ transplant conference, only the PAS conference report in favor of "brain death” was
posted to the Vatican websfte and not the Pope's warning,

Or. Byrne said that a major function of the Signs of Life conference was "to support Pope Benedict,” whose address in November, he
said, had staftéd o tun the Church against “brain death."

"Its here todeidiistrate clédry that 'brain death never was true death, What we're trying fo do is come back to the truth and protect
and preselve the life that comes from God.

"When there are attacks on lifa, then we, as physicians, defend it and that is what ihis conference is for."

The Signs of Lifa cenference, sponsored pﬁvately by various pro-fife organizations, including Human Life International, the Northwest
Chio Guild of the Cathalic Medical Assodiation, American Life League and the Kalian organization Associazione Famigtia Domani, stond
in apposition to the second PAS canference, which was titled, "The Signs of Death.” ‘ ' '

Read related !_IfeSiteNe;w.com coverage:

Doctor fo 'Tel'I_B_rain Death 'Ceriferer':ce Remaving Crgans from "Brain Dead" Patients Tartarmount to Murder
hitp:ifveana, IifesiteneWs.@Wldry/ZQUQﬁebeQDﬁ 808.him! ’ :

Pro-Life Conference on-"Brain Death® Criteria VAIl Have Uphill Climb to Sway Entrenched Vatican Posltion
hmg::’fmw.ﬁfesitenews.com!fdrdZODQlfeb!DQOZ‘] 667 .himd : )

Cenference may, Begin to Sway Vatican Gpinion Againist Brain Death: Eminen
httg:fﬁmm.fifesitenews.com!ldnfzo[}foebf09022404.htm!

Conference may Begin to Sway Vatican Opinian Against Brain Death: Emfnent Philosopher
By Hilary White

ROME, ’Februaly 24, 2009 (LifeSiteNews.com) - While he said that he could not predict the future, Professor Josef Seifert told
LifeSiteNews com (LSN) o Friday that a conference on "brain death” criteria last week had possibly opened a door fo moving opinion in
the Vatican away from suppart for the use of the criteria for organ fransplants.

t Philosopher

In an interview with LifeSiteNews.com the day after the conference, Professor Seifert said » "'m not a praphel. On the ofher hand, if ene
believes in the Cathalic Church as | do, then one must assume that earlier or later the fruth will triumph and that the Church will not
teach something false on central issues of faith or morals. And if that is so, and if what we say is true, | trust that it will be formuiated.”

Professor Seifert is a philosopher and the rector of the International Academy for Philosophy of Liechtenstein and a ‘member of the
~ Pontifical Academy of Life and was 4 speaker at the 'Signs of Life' conference held last week near the Vatican,

The conference was organized by Human Life International (BLI} and the American Life League (ALL), as well as the ftalian organization
Assocfazione Famialia Domani and other groups, to address the growing opinion in academia, medicine and even within the Church that
"brain death” is a legitimate diagnosis. The conference speakers, including eminent neuralogists, jurors, philosophers and bioethicists,
were united in their denunciation of the “brain death” eriteria as a toul in the determination of death. -

Speaking at the conference on the original formulation of the so-called 1968 Harvard Criteria that created "brain death,” Professar
Seifert told participants, "We look in vain for any argument for this unheard of change of determining death ... except for two pragmatic
reasons for infraducing it, which have nething to do at all with the question of whether a patient is dead but only deal with why itis
practically useful to consider or define hirs to be dead.” :

The two "pragmafic reasons” cited by the Harvard Report, he said, were “the wish to obtain organs for implanlation and to have a
critarion for switching off ventilators in ICUs." He said these must be refected because they “possess absolutely no theoretical or
scientific value to determine death.” This conclusion was amply supperted by clinical neurologists, and heurocardiologisis, whe teld
participants that 2 patient who is declared “brain dead™ by the standard eriteria, is, quite sinply, still alive,

http:f/www.lifeguardianfoundation.org/ 7/1/2015
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RENO, NEVADA, JULY 21, 2015
*k*

THE BAILTFF: Good afternoon, your Honor. This
is case number GR15-00125, the Hailu matter.

THE COURT: Good afternoon. My name is Frances
Doherty. Do you mind saying your names for the record
if you're at the front of the table at one of these two
tables?

MR. O'MARA: My name is William O'Mara. I
represent the plaintiff in this case, the Guardian --

THE COURT: Pleased to see you.

MR. O'MARA: -- Mr. Gebreves.

MR. GEBREYES: Fanuel Gebreyes.

MR. PETERSON: Bill Peterson again, your Honor.
We represent the defendant in this case, Prime
Healthcare. Jacey Prupas is with me. We also have
Helen Lidholm who is the CEO of Saint Mary's Hospital;
we have Tammy Evans, the director of nursing; and we
have Dr. Floreani who is a pulmonologist and has been
seeing Aden Hailu since April.

THE COURT: All right, thank vyou, and Dr.
Byrne, you're here at the table. You've been a witness
in this case and it just is more accommodating for you

to sit at this table so you can hear better; is that 355
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correct?

DR. FLOREANI: That's correct, your Honor.

THE COURT: Okay, that's fine. Nice to see you
again as well. So counsel, where are we on this case?

MR. O'™MARA: Your Honor, at the last hearing, I
have the transcript redone, so we're here to find out
whether or not that physician determines -- not whether,
we're not here to determine death or life. We're here
to determine that the physician is going to treat the
patient, prescribe a protocol for the patient that the
Guardian is hoping for and works with the Guardian to
accommodate a transfer.

In that regard, your Honor, we have Dr. Brian
Callister from Reno who I believe is willing to take on
the care of the young lady.

We've made arrangements with American Med
Flight to transport the patient from Saint Mary's
Hospital by air. First of all, it goes ground
Eransportation to air, and air transportation to ground
down in Las Vegas, and then she will‘go to 8t. Rose de
Lima Hospital.

In Rose de Lima Hospital, Dr. Scott Manthei
will take over the care of the young lady. The
Pulmonary Associates associated with St. Rose de Lima

will cake care of the pulmonary problems that she may or

306
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may not have.

I think that's a broad outline of what has to
be done. I will remind the Court that under the
statute, doctors don't have any say on what treatment
can be done if they have the right -- the parents have
the right to have a doctor and if he recommends the
treatment, then they can receive that treatment, and
that's in 449, NRS 449. So with that, I'll call Dr.
Brian Callister.

THE COURT: I'm going to hear from Mr.
Peterson. I asked for both counsel's report on the
status of the case.

MR. O'MARA: Sorry.

MR. PETERSON: Thank you, your Honor. First of
all, I'd like to say that we've been at this for quite
some time. We spoke with Mr. O'Mara yesterday, we spoke
with him this morning.

Not once did he ever give an indication that he
was going to call these witnesses. ©Not once did he
provide the information to us that he just informed the
Court about. We are hearing it for the first time just
as you are hearing it today, and I take umbrage at that
sort of practice in this community to begin with.

Secondly, there is a written order in the case

signed by you, reviewed by Mr. O'Mara, also signed by

397
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1 Mr. O'Mara, and signed by us. That order provides that
2 what he was to provide to you, and to us, by today was a
3 proposed written medical plan and a discharge plan for

4 Aden Hailu. He was supposed to provide to you a written
5 plan regarding a proposed plan of care, including all of
6 the details, some of which he described in general terms
7 just now, none of which has been provided.

8 Furthermore, the plan was supposed to have been
9 pbrepared after -- according to your order at paragraph
10 one and five, after an evaluation of Aden Hailu which

1z has not occurred, and such evaluation to take place or
12 to be performed by a physician, and a doctor of

13 ostecpathic medicine is not a physician or licensed by
14 the Medical Board in the State of Nevada or credentialed
15 at Saint Mary's which is a requirement, and therefore

16 unless we've got a lot more details here and great

17 specificity with actual commitments to include a plan

18 for your Honor since you've indicated that you believe
i9 that your duty here is to look after the best interest
20 of Aden Hailu, that's on the assumption, of course, that
21 she is still alive, which she is not, but one of those
22 elements was to determine how all of this was going to
23 happen financially.

24 | Mr. O'Mara informed the Court that Medicare

25 stops paying -- he told us last time Medicare stops 358
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1 paying on July 31st, and therefore there's been no

2 mention made of that.

3 All of these, your Honor, basically are kind of
4 surrounding, I guess, the parameters of what you wanted
5 to hear today, but which I think maybe are aside from

6 the point, and Mr. O'Mara has said that is not the point
7 which is whether or not Aden Hailu is alive or dead,

8 which is why I thought that you had ordered, and that

S Mr. O'Mara had agreed, that there would be a licensed,
10 credentialed, qualified medical practitioner who would
11 perform an evaluation on Aden Hailu to determine whether
iz or not any of this is appropriate. None of that has

13 happened.

14 THE COURT: Can you respond to that, Mr.

15 O'Mara?

16 MR. O'MARA: Yes, your Honor. Obviously I was
17 out of town until yesterday --

18 THE COURT: But you knew that going into it.

1e MR. O'MARA: I did, and I advised the Court of
20 that. I did not hear from my client until yesterday

21 that there was a possible plan. I did not know about

22 the doctors at all until this morning.

23 Dr. Brian Callister, who is a licensed

24 physician in the State of Nevada and is qualified at

25 Saint Mary's Hospital, and I have his curriculum vita%sg
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1 for the Court to review, arrived from Dallas at 10:30

2 this morning and went over to evaluate the young lady.

3 He will testify with regard to that.

4 The plan is just as we indicated, Medicare will
5 take care of the flights -- not Medicare. Medicaid will
6 take care of the flights and the transportation on the

7 ground. Saint Mary's Hospital will then take care of

8 her and it will be out of the hands of Saint Mary's

9 Hospital or Prime and her life will continue.

10 Despite the fact that they say she's brain

11 dead, there is still movement in the brain that can be
12 enforced or helped with thyroid treatment and that was
13 the testimony of Dr. Byrne the last time, so we still

14 have the situation.

15 Unfortunately, I did not get Dr. Callister's

16 report until late this afternoon just before coming into
i7 court.

18 THE COURT: Have you given it to Mr. Peterson?
19 MR. O'MARA: I haven't gotten a written report,
20 your Honor. I just received word from him because he

21 had just finished the evaluation of how she is and what

22 she's doing.

23 THE CCURT: Ig he here now?
24 MR. O'MARA: Yes, your Honor.
25 THE COURT: I think Mr. Peterson has a right :%%0
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1 talk to him about what he's going to testify to.

2 MR. O'MARA: I have no problems with that.

3 THE COURT: Let me be very clear. There was

4 medical evidence presented at the last hearing. That

5 medical evidence suggested substantial credible

6 information upon which a reasonable person would rely

7 from Dr. Heide indicating that your child is in a state
8 of continued life support and that she meets the

9 statutory definitions for death should that life support
16 be discontinued, and so what you were to do and what

11 you're doing are two different things.

12 What you were to do was obtain, as offered,

i3 additional medical information that would help this

14 Court and help the Guardian reach a conclusion different
15 from what the overwhelming medical evidence had

16 established at the last hearing.

17 Dr. Byrne's evidence was not medically

18 acceptable, was not compelling, was not credible, and
19 was not sufficient for the Court to reach a conclusion
20 consistent with ongoing continued and extended care, 8O
21 the plan was, Mr. O'Mara, to allow you additional time
22 to provide other credible evidence and a plan of care.
23 I don't have that. I'll listen to your

24 testimony from your witness, but I'm not redirecting

25 this case because redirection inconsistent with medical
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1 evidence that will be in the record will then go to

2 other issues, issues of best interest decision making,

3 issues of whether or not you're asking for experimental
4 medical care and treatment approval, so this is not just
5 the issue of whether or not Saint Mary's remains

6 involved in the life of your child or her circumstances.
7 The Court will not facilitate an impractical

8 course of treatment, so you've already not met the

9 expectations of the Court and the order of the Court.

10 I will again allow supplementation of the

11 record to hear what you have, but be aware this is not
12 just about Saint Mary's and whether they're in and out
13 of this case. It is the responsibilities of the

14 Guardian, it is the best interest of your child, it is
is the medical information in the record and whether or not
16 the Guardian is acting consistently with what is

17 credible in this record.

18 I will not extend impractical, imprudent,

i9 unsupported measures, and I had hoped to have that

20 information to suggest that what you're hoping for is

21 none of those, i1s not impractical, is not imprudent, is
22 not inconsistent with the balance of the evidence. I

23 hope you have that now because that's what I'm looking
24 for.

25 MR. O'MARA: 1I'll do the best I can, your

362
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Honor. The only thing that I would disagree with the
Court is the law does not give them the right to decide
whether she's dead or not.

The Guardian, or the parent, has the right as
to whether or not treatment can be given or withheld,
and even the case law says that that's true, so it's
really his decision, not the Court's decision, and there
is a method of care that can be given to her.

T don't know that I can show that she's going
to be up and running and doing magical things or
anything else. That's for the future. All we know is
that she's not in a great condition now, but she does
have an opportunity to get better.

THE COURT: So it's the Court's responsibility
to oversee the appropriate judgment of the Guardian, and
it's the Guardian's responsibility in a circumstance
such as this to evidence that that judgment and decision
making is consistent with best interests, with supported
evidence, with prudence and reasonableness, so you're
right, it's not just Saint Mary's, it's the Guardian and
the quality of the Guardian's decision making that the
Court is reviewing.

So we'll take a break. Mr. Peterson, you may
interview the witness if that's your desire, and then

we'll hear from the witness and go from there.

363
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1 MR. PETERSON: Would it be permissgible, your
2 Honor, since we're talking with experts to talk to the
3 witness with Dr. Floreani with me?

4 THE COURT: Yes, and then Mr. O'Mara may talk

5 to Dr. Floreani if you're going to call Dr. Floreani.

6 MR. PETERSON: Yes. Thank you.

7 (A recegs was taken.)

8 THE COURT: All right. Mr. O'Mara?

9 MR. O'MARA: Yes, your Honor. I call Brian

10 Callister to the stand.

11 BRIAN CALLISTER, M.D.

12 having been duly sworn,

13 was examined and testified as follows:
14 EXAMINATION

15 BY MR. O'MARA:

16 Q Please state your name.

17 A Thomas Brian Callister.

18 0 And are you a doctor?

19 A Yes, I'm a physician. I'm a medical doctor,

20 not an osteopathic doctor.

21 Q And how long have you been a doctor?
22 A Since 1988.

23 0 And is this your curriculum vitae?
24 A Yes, it is. Yes, sir.

25 0

Exhibit 1. 364
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1 THE CLERK: This will actually be Exhibit A,

2 Guardian's Exhibit A.

3 THE COURT: Are we continuing the exhibits from
4 last time?

5 THE CLERK: We are, but all of the exhibits

6 from the previous hearing are the interested parties

7 exhibits which are numerical.

8 THE COURT: And just for the record, I don't

9 think any of the exhibits from the last hearing were

10 offered for admission.

11 MR. PETERSON: I offer all my exhibits, your

12 Honor, and I have no objection to his.

13 MR. O'MARA: I have no objection to his

14 exhibitsg, your Honor.

15 THE COURT: All right. Mr. Peterson's exhibits
16 on behalf of the hospital will be admitted from the last
17 hearing. Exhibit A will be admitted from today's

18 hearing. Go ahead.

19 BY MR. O'MARA:

20 Q Do you have any specialties?

21 A Internal medicine and hospitalist medicine.

22 Q Do you take care of acute care patients?

23 A Yes, I take care of acute care cases.

24 Q Have you had an opportunity to look at Aden

25 Hailu? 365
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1 A Yes. I first met her at around 11:00 a.m. this
2 morning and I was in the vicinity, in and out of her

3 room and performing an evaluation, review and exam

&l between approximately 11:00 a.m. and 1:00 p.m. today.

5 0 And you're aware of what this hearing is about;
& is that correct?

7 A I believe so, vyes.

-8 0 You've had conversations with me as well as

9 you've read the Court's order in this particular case?
10 A Yes, I did read the Court's order.

11 Q And you know that Saint Mary's does not wish to

12 care for her any further?

13 A Yes, that's my understanding.
i4 0 So is she in a position where she can travel?
15 A I believe she's in a position where she could

16 travel with advanced life support services to another

17 facility or another city if that's what the family

18 wishes.

19 0 Okay. Can you give me your opinion with regard
20 to what her status is?

21 A In brief, I believe that her status is quite

22 grim. I think that her chance of survival, her chance
23 of awakening from her current state is a long shot.

24 However, I do not think that the chance is zero.

25 Q Okay. What initial care would you believe is

66
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1 necessary?

2 A The initial care at this point if further
3 treatment was to be continued would involve tracheostomy
4 and a gastrostomy tube placement in order to continue

5 the mechanical ventilation that she needs. Albeit it's
6 relatively high-risk in her, the alternative is death,

7 so like anything risk versus benefit, I believe the

8 potential benefit of a tracheostomy and G-tube if we are
g to continue care would be in her best interest.

10 I also believe that different therapies that

11 have been offered that I read proposed in gome of the

12 Court's documents by Dr. Byrne, I am not an endocrine

13 expert on the concept of trying what we would call an

14 empiric trial of different modalities of the care.

15 That's different than an experimental therapy.

le An empiric trial, once again from the point of
17 view of risk versus benefit, there's not really any risk
18 to trying modalities to reduce brain edema and see if

13 there is any response at all.

20 Do I think there would be a response? Probably
21 not. But I cannot say that there would not be a

22 response with certainty, and there lies the difficulty.
23 Q Do you have any other opinions, Doctor?

24 A The other concern that I had was the original
25 electroencephalogram on this patient performed in eaﬁig

b7
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1| April was really pretty different or inconsistent with

2 the findings on the MRI and the transcerebral Dopplers

3 in that the transcerebral Dopplers and the MRI's showed
4 extensive damage at the initial EEG on April 6th and the
5 neurologist's notes, which I know you have the medical

6 record, said it was essentially normal.

7 The electroencephalogram, which by itself is

8 not something that can tell you a patient will recover

9 or not. The electroencephalogram, the EEG, was repeated
10 twice more, two more timesg in the following

11 approximately a week, but all in early April.

12 Tt did show deterioration, but what gives me

13 pause is there were still diffuse brain waves. They

14 were abnormal and they were slow, but there were brain
15 waves diffusely recordable throughout the EEG and the

16 neurcliogist commented on that.

17 Now, is that a sign that should give us hope

18 that she's going to suddenly wake up and recover? No.
19 But it's also something that should give you just enough
20 pause to say you can't say with certainty that her

21 chances are zero.

22 Q So is this the type of thing that you would
23 leave the decision to the parent?
24 MR. PETERSON: I'm going to object to that,

25 your Honor, he's not a doctor that --

368
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THE COURT: Sustained. Sustained.
MR. O'MARA: That's all the questions I have,
your Honor.
THE COURT: Mr. Peterson?
MR. PETERSON: Thank you, your Honor.
CROSS EXAMINATION
BY MR. PETERSCN:

Q And thank you for letting me speak with you

earlier.
A Sure.
Q I just wanted to get a few things clarified,

mostly all the things you and I already went over.
A Ckay.
0 The first time vou were involved in this case

was Sunday night?

A By telephone.
Q And you got a call from Dr. Walsh, was it?
A Tom Walsh, I think that's his name. He's a

physician in rural Nevada, I believe in Yerington and
Schurz, that had met me in different medical venues or
heard me speak, I'm not sure which, but he called me and
I actually initially thought he was calling about
transferring a patient to Reno, but then he told me it
was about an existing patient.

Q Okay. And then subsequent to talking with D1389
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Walsh, you talked with Mr. O'Mara here and you talked
with Dr. Byrne sitting over here on the side?

A Next Dr. Byrne called me and gave me his
background and perspective on the case. He sent me his
statement for the Court, and then I talked to -- the
patient's father called me.

0 Yes.

A And T actually didn't speak to Mr. O'Mara
until -- when did we speak?

MR. O'MARA: After you got off the plane today.
THE WITNESS: That's right, today. I let them
know that I would be willing to do an evaluation and
give my recommendations, or at least state my opinion of
what I thought, but that I was in Dallas, Texas and
would not be back until Tuesday morning.
BY MR. PETERSON:

) And under no circumstances would you undertake
the responsibility for caring for Aden Hailu?

A I physically cannot due to my travel schedule

and my chief medical officer job.

Q So you will not be her doctor?

A I will not be her doctor.

Q And you have not been her doctor?

A I have not been her doctor.

0 Okay. Subseguently your next involvement in

370
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the case was after the conversations on Sunday night was
today, right?

A Yes.

Q And today you went down to Saint Mary's
Hospital at 10:307

A 11:00, right.

0 13:30, 11:00. You spent about two hours there?
A Yes.
0 In that two-hour period, you locked at some

medical records?

A Yes.

Q And then you also went into look at Aden Hailu
and evaluate her?

A Correct.

Q Okay. And the medical records you loocked at

were the EEG, correct?

A Three of them.

Q The MRI?

A Yes.

Q The apnea test?

A Within the progress note of Dr. Bacon. That

particular thing is a very common thing and the results
are usually incorporated within the progress note of the
pulmonary physician, so that was in the progress note of

Dr. Bacon on May 28th. 371
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1 0 Did you know she had two apnea tests?

2 A I did not see the second one. I actually saw
3 Dr. Bacon and he pointed out to me that one. He didn't
4 tell me there was another.

5 Q Okay. And nor did Mr. O'Mara, nor did Dr.

& Byrne, and nor did the father?

7 A No.

8 0 None of them told you he had two apnea tests --
9 she had two apnea tests?

10 A What was the date -- no. What was the date of
11 the second one?

12 Q The next thing you examined was the medication

13 list, right?

14 A Correct.
15 Q And you looked at the neurological notes?
16 A And other progress notes, but a smattering of

17 them. I certainly didn't review every day for the past
18 three-and-a-half months.

19 Q All right. And then you went into Aden Hailu's
20 room, right?

21 A Correct.

22 0 You spent about 20 minutes examining her,

23 correct?

24 A Twenty to 30 minutes, ves.

25 Q The first thing you did was you took an initial
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1 lock and you did a visual examination of her as she was
2 laying in the bed, correct?
3 A Right, and I looked at her monitor to look at

4 her vital signs and records.

5 Q All right. You examined her lungs?
6 A Yes.
7 Q And you do that the way we all see it on

8 television with the stethoscope?

9 A Yeah.

10 Q Lungs were working?

11 A Yes.

12 Q Which would be consistent with a ventilator,

13 correct?

14 A Yes.

15 Q Then you examined her -- or you did the same
16 thing and listened to her heart? Her heart was working?
17 A Yes.

18 Q Also consistent with being operated under a

19 ventilator?

20 A Not necessarily. A ventilator per se does not
21 keep the heart beating.

22 Q Ckay.

23 A If you are not breathing, a lack of lung

24 function can cause your heart to stop, but a heart can

25 stop for other reasons than not having a ventilator. 373
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Q You're not the telling the Court that her heart
is not -- that her heart is beating independently of the
mechanical devices that are keeping it beating? Are you
telling the Court that?

A Not directly. Indirectly.

Q All right. You then -- you're not a
neurologist, correct?

A No.

Q And you're not then familiar with the standards
of practice that are applicable to the practice of
neurclogy in the State of Nevada?

A I am not intimately familiar on a daily basis
as far as reviewing it to have it at the tip of my

tongue, no.

Q You're not an expert in neurology?
A No.
Q Nonetheless, vou did perform some neurclogical

procedures or tests on her?

A Which would be consistent with a board
certified internal medicine and hospitalist scope of
practice, and interpreting these exams would also be
consistent with that.

Q Are you familiar with the definition of brain
death under the Uniform Determination of Death Act as it

exists in Nevada and throughout the United States?

374
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1 A Yes.
2 o) What 1is it?
3 A I can't read it to you word-for-word, but I'm

4 familiar with it.

5 Q What is your understanding?

6 A My understanding, there's several separate

7 tests that you can use, including an apnea test and

8 other evidence of coma and lack of responsiveness that
g you can use summarily to determine whether or not a

10 patient meets the criteria for brain death in a legal
11 sense.

12 Q Uniform Determination of Death Act provides for
13 none of those thingsg, do you know that?

14 A Ckay. Well, then I'm thinking of something

15 else then.

16 THE COURT: Provides for what, Mr. Peterson? 1T
17 didn't hear that question fully.

18 BY MR. PETERSON:

19 Q Do you know the Uniform Determination of Death
20 Act provides for none of the things that you just

21 described to the Court?

22 A Okay. Then I'm thinking I guess of the

23 American Association of Neurology criteria or something
24 else.

25 Q Based upon those criteria, do you agree that 3775
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1 those standards are, so far as you understand them or

2 know them, the standard medical practice for

3 neurologists in the State of Nevada for determining

4 brain death?

5 A What's the question? I'm sorry.

6 Q The question is, for purposes of applying the
7 medical standards that exist in the State of Nevada, you
8 would agree that the tests promulgated by the American
9 Asgociation -- excuse me, the American Association of
10 Neuroclogists is the standard of practice in Nevada?

11 MR. O'MARA: Objection, your Honor. I believe

12 that's a legal standard.

13 THE WITNESS: That's what I was going to say.
14 MR. O'MARA: Not a medical standard.
15 MR. PETERSON: 1I'll ask it a different way,

16 your Honor.

17 BY MR. PETERSON:

18 Q Are you qualified to tell this Court what the
19 medical standards of practice are in the State of Nevada

20 for neurologists?

21 A From a legal definition?
22 Q No, I'm not asking for anything legal.
23 iy As a neurologist, no, because I'm not a

24 neurologist.

25 0 All right. Then you would not be able to 376
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1 testify to this Court what the medical standards of

2 practice are for -- the medical standards now, not legal
3 standards, medical standards for neurologists in the

4 State of Nevada?

5 A Not as a neurologist, no.

6 0 You are not familiar with the tests that are

7 established and promulgated by the American Association
8 of Neuroclogists to determine brain death under the

9 Uniform Act?

10 A I am familiar with them. I am not an expert in
11 them.
12 Q All right. Nonetheless, you did perform some

13 neurological tests or procedures on Aden Hailu, correct?

14 A No procedures.

15 0 Just tests?

16 A No, no tests. I did a physical examination.
17 Q Under your physical examination, you first

18 examined her arm, correct?

19 A Not first, but I did examine her arm.
20 Q And got no neurological response?

21 A No.

22 0 You examined her hand?

23 A Yes.

24 Q Got no neuroclogical response?

25 A

No- 377
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0 You examined her feet?

A Yes.

Q Got no neurclogical regponse?

A No.

Q You did a pressure test on her fingers and
toes?

A Yes.

Q You got no neurological response?

A Correct.

Q You tested the reflex on her kneeg?

A Yes.

Q You got no neurological response?

A Correct.

Q You did a Babinski test?

A Yes.

Q You got no neurclogical response?

A Correct.

Q The Babinski test is a test that you just rub

your hand on the plantar area of the foot?
A Correct.
0 Normally the response you get would be a

curling of the foot, correct?

A Correct.
Q You got none of that, correct?
A Yes. 378
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1 Q The examination of the records that you looked
2 at, did you look at the Doppler test?
3 A I looked at the neurologist's report of the

4 Doppler test. I could not find the actual Doppler test

5 itself.
6 Q You were informed that the Doppler test showed
7 that there was no brain flow to the brain -- no blood

8 flow to the brain?

9 A Not to the entire brain, to the cerebral

10 cortex.

11 Q No blood flow to the cerebral cortex generally

12 results in necrosig of the brain, does it not?

13 A Generally, if it's untreated or --

14 0 You would expect Aden Hailu's brain --

15 MR. O'MARA: Can you let him finish, Bil1l?

16 MR. PETERSON: I'm sorry.

17 THE WITNESS: That dependg on interventions and

18 reversibility, and that's where things can get into a
191 little bit more of a gray area.

20 BY MR. PETERSON:

21 0] She has been, under the Doppler test, under a
22 reduced blood flow -- gignificant reduced blood flow to
23 the brain for many months, correct?

24 A It would appear so.

25 0 Does that not result in necrosis of the brain§79
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1 A It can.

2 0 You would not -- to a medical degree of

3 certainty, wouldn't you agree with me that if you get

4 reduced blood flow to the brain over a period of months,
5 like three months, you are going.to sustain significant
6 necrosis of the brain?

7 A Based on the fact that her last transcranial

8 Doppler was performed in April, at least the one that I
9 reviewed, if there was one more recent I would like to
10 know that, I can tell you that it was reduced, decreased
11 and not flowing to the cortex in April. I can't tell

12 you what it is in May, June or July.

13 Q You checked the ocular -- you checked her --

14 among the neurological tests is an ocular test, is it

15 not?

16 A Right.

17 Q You performed two of those, did you not?

18 A Yes.

19 Q And one of those was to open her eyes and put a

20 cotton swab near the eyes in order to determine whether

21 there was a reflex?

22 A Yes.

23 0 Got none, correct?
24 A Correct.

25 0

The next one is -- I forget the name of it, %ﬁ%()
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1 you moved the head to the right and to the left checking

2 the pupils of the eyes, correct?

3 A Correct.
4 Q In a normal brain when that happens, the
5 pupils -- when the head turns, the pupils continue to

8 look straight, correct?

7 A Correct.

8 Q That did not happen here, correct?

9 A No.

10 Q That's an indication of brain death, is it not?
11 A It can be one of many, many signs.

12 Q All right. The other --

13 A It cannot be used sclely to determine brain

1a death.

15 Q You alsc did whatever you call the -- I don't

16 want to call it a laser, but the light test on the

17 pupils --

18 A Pupillary reflex.

19 0 Got none, correct?

20 A Right.

21 Q All of those are consistent with brain death,

22 are they not?

23 A They could be.
24 Q I'll ask it again. All of those are consistent
25 with brain death? 381
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1 A They can be.

2 Q They're either consistent or not consistent.
3 A It depends on the situation. We have --

4 Q If you got a response, it would not be

5 consistent with brain death, would it not?

6 A That's true.

7 Q Then if you do not get a response, why wouldn't
8 that be consistent with brain death?

9 A It would be consistent with a severe metabolic
10 encephalopathy as well with severe cerebral edema.

11 Q And none of that is reflected in the medical

12 record, is it?

13 A No.

14 Q And if there was such a thing, you would see it
15 in the medical records, would you not?

16 A Not necessarily.

i7 o] Do you have any occasion at all that sghe

18 suffered from such a thing?

19 A No.
20 Q Thank vyou.
21 A The one thing I should be able to mention where

22 I think it's very pertinent to your line of gquestioning,
23 if I may add, is the fact that we have one neurology

24 group and one pulmonary group that's been managing and
25 making the recommendations and the interpretation and

382
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1 clinical opinion was of one particular neurologist.

2 Now, I'm sure he's a fine, upstanding

3 neurologist, but in a situation like this, and this is

4 part of my review of the medical record, I was a little
5 bit surprised that there wasn't an outside neurologist

6 in to evaluate the patient that wasn't having anything

7 to do with the same group or same hospital, and if there
8 was such one, then I didn't see it.

S Q You're suggesting that Saint Mary's doctors,

10 are, what, incompetent or --

11 A No, not at all.

12 Q They're competent?

13 A Not at all.

14 Q They are competent?

15 A Often we request second opinions in difficult

16 cases or contentious cases.
17 Q You're not challenging the competency of the

18 Saint Mary's physicians, are you?

1e A No, I am not.

20 Q You're suggesting they may be biased?

21 A I don't know.

22 0 All right. Are you familiar with the three

23 cardinal signs of brain death under the standards
24 promulgated by the American Association of Neurology?

25 A I can't repeat them off the top of my head,:n‘g%83
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1 o] Let's talk about coma. Is she in a coma?

2 A Yes.

3 Q Do you recognize a coma ag one of the three
4 signs?

5 A Yes.

& Q Is the coma irreversible?

7 A I don't know.

8 Q To a medical degree of certainty, would you

9 agree that it looks like it's irreversible?

10 A It look like it's irreversible, but I am not

11 certain of that.

iz ) Thank you. After coma, brainstem reflexes, a
13 number of tests to determine brainstem reflexes. You

14 performed some of those, correct?

15 A Yes, I did.

16 Q The brainstem reflex test that you undertook

17 which is part two of the American Association of

18 Neurology. test indicates no response, no reflexes from

13 the brainstem, correct?

20 A Correct.

21 Q Consistent wifh brain death, right?

22 A It can be, ves.

23 Q The last one, apnea test. You only saw the

24 record on one apnea test, right?

25 A From May 28th, correct. :}84
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0 And the apnea test that was conducted

2 confirmed, if you locked at the record, unequivocally

3 brain death, did it not?

4 A It was consistent with brain death based on

5 those applications.

6 Q Thank you.

7 A Unequivocally, I would not use that term. It
8 is one other piece of information.

9 Q I'm sorry, I did not have an opportunity to

10 examine your background and credentials in detail. I'm
11 not going to go over them, but one thing I was confused
12 about, it looks like you are associated in some way with
13 facilities that take care of patients that are in a

14 vegetative state?

15 A Correct.

16 Q When a patient is in a vegetative state, they
17 are not brain dead; those people do have certain

18 brainstem reflexes or other reflexes to indicate they're
19 not dead, right?

20 A Most of them do. There are always exceptions.
21 0 You found none of those in this patient,

22 though?

23 A No.
24 0 But back to your --
25 MR. O'MARA: Your Honor, would you please allg\és
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him to finish his answers?

THE COURT: Would you slow down a bit, Mr.
Peterson, please?

MR. PETERSON: I'm sorry.

THE COURT: I'm taking notes.

THE WITNESS: The clinical presentation of a
patient in a persistent vegetative state can be
eitremely variable, from many reflexes or all of them
being present to many, if not most, or all reflexes
being difficult to elicit or even absent, so there's a
wide spectrum there which is why there's so many
different varieties of tests and clinical exams.

That's why there's apnea tests, MRI's and
EEG's, by the way, to try to get an overall better
picture of what these patients have functioning or not
inside their brain.

BY MR. PETERSON:
Q And all of those tests that you just described
for the purposes of which you just testified about were

performed and they are consistent with brain death, are

they not?
A Except for the EEG.
o] The EEG was performed before both apnea tests?
A I understand.
Q And they were early on, like first week of

386
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April?

A There was three of them in the first two weeks
of April.

Q And they were gradually deteriorating you said?

A They were deteriorating, but they were not
without brainwave activity throughout the -- it's a
diffuse slowing, diffuse meaning the entire brain.

Q Okay. And back to your background and
credentials. Are you associated in some way with
facilities that care -- take care of for compensation
patients like Aden Hailu?

A Yes.

Q Ckay. So you are a direct economic beneficiary
of patients like Aden Hailu being discharged?

A No, not directly. I'm a salaried employee at a
corporate level. I'm a chief medical officer. I get
nothing if there's a patient that comes or doesn't come.

) All right. Do you have any knowledge, facts or
information as to the mechanics, the details, the
procedures for transporting Aden Hailu to Las Vegas to
be cared for in a facility in Las Vegas?

A The specifics that are set up, or how would it
occur? I don't understand the question.

Q No, I'm talking about the actual where is she

going, who has agreed to take her, what's going to 387
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1 happen to her when she's there?

2 A What I understand --
3 Q From whom?
4 A Mr. O'Mara and Dr. Byrne, is that she would go

5 to St. Rose Hosgpital in Las Vegas, that there's a

S pulmonary group down there that is willing to assume her
7 care, and that there's ear, nose and throat doctor

8 that's willing to assume her care and do the

9 tracheostomy.

1a 0 Okay. Have you ever spoken personally with Dr.

11 Manthei?

12 A No.

13 o) Do you know who he ig?

14 A No.

15 Q Do you know that he is the person that is

16 presumably making arrangements to do all of the things
17 you've just described?

18 A T understood that as of about a half hour ago
19 because I heard he was on the phone.

20 Q Do you know that none of those things have

21 occurred?

22 A T don't know one way or the other.
23 Q Thank you. No further questions.
24 THE COURT: Mr. O'Mara?
25
388
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1 RE-DIRECT EXAMINATION

2 BY MR. O'MARA:

3 Q Would the treatment that hasgs been recommended,
4 is that experimental treatment or empirical?

5 A I would put it in the category of what we would
6 call an empirical trial. It's not something that would
7 be on an experimental protocol.

8 Often in cases that are very difficult where

) there's very little potential downfall because the

10 patient is so seriously ill, physicians will often try
11 things that may be towards the unorthodox, but wouldn't
12 be called experimental.

13 THE COURT: It would be call empirical?

14 THE WITNESS: Empirical therapy. So in other
15 words, I guess I should give an example, but unrelated.
16 If I really wasn't sure, if you had a certain infection
17 and we've been worrying about it for weeks, but it's not
18 going away, maybe we do an empiric trial of an

19 antibiotic for a week to see if it made a difference and
20 that might help us tell the difference between a

21 cellulitis or just a rash from an allergy.

22 THE COURT: And in this case, what would be the
23 empirical trial?

24 THE WITNESS: One of the things I was reading

25 about was in Dr. Byrne's statement, the consideration g%S
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1 thyroid therapy, but the other part of it that wouldn't
2| be just an empiric trial, and theoretically I haven't

3 gseen a lot of data out there, but what I have seen isg

4 from a physiologic standpoint, the idea that if thyroid
5 was indeed way too low, reducing swelling of the brain
& by adding thyroid hormone could potentially help.

7 Do I think that is likely? No. Do I think it
8 is impossible? I can't say that, either.

9 In addition to that, I think there's more

10 standardized therapies that need to happen to reduce

11 risk and continue to improve the condition of the

12 patient.

13 Specifically if care is going to be continued,
14 I believe she does need a tracheostomy and I believe she
15 needs a feeding tube and she needs enteric nutrition.
16 Nutrition through the IV, which she's getting
17 now, is never asg good as nutrition through the gut, and
18 so if treatment is to continue, that would be something
19 I think that's not an empiric trial. 1In a sense it

20 would be changing her nutritional status, but some basic
21 things that I think would need to happen that would

22 happen in a patient that there wasn't this question on.
23 Most patients would have already had a

24 tracheostomy placed in the first week-and-a-half to two

25 weeks of their hospital stay and a feeding tube at the

Bonanza Reporting - Reno (775) 786-7655 1111 Forest Street Reno, NV 89509



Page 40

1 same time.

2 THE COURT: Okay. Go ahead, Mr. O'Mara.

3 BY MR. O'MARA:

4 Q Let me just go into this. As I understand your
5 testimony, as a chief medical officer, it doesn't make

6 any difference what life care facility Aden would go to,
7 it wouldn't have --

8 A She wouldn't have to go to one of our

9 facilities. 1In fact, St. Rose ig a short-term acute

10 care facility, not an LTAC. I work for an LTAC.

11 If she did go to a St. Rose and then they

1z determined that an LTAC was appropriate, assuming that
13 she continued to survive, it would be up to that

14 hospital, the family and the physicians at St. Rose to
15 determine which LTAC was appropriate.

16 There are many, many LTACs in the ILas Vegas

17 area. My company is associated with one, and in fact

18 that one is in the extreme northwest, and if I got it

19 right, St. Rose is in the southeast, so they would

20 probably utilize a different LTAC if they indeed chose
21 to go that route.

22 THE COURT: And what is LTAC, =gir?

23 THE WITNESS: I'm sorry, long-term acute care,
24 and what that is, the LT confuses people. The long-term

25 does not mean nursing home or gkilled nursing. 3{11
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1 It would be better labeled as extended acute

2 care. It's for people that need acute hospitalization

3 and even ICU level care for weeks and months instead of
4 days or weeks, and the idea is that a seriously ill or

5 medically complex patient, after being in a short-term

6 acute care facility like a Saint Mary's or St. Roge, to
7 continue an acute level of treatment, not opposed to

8 acute downstream nursing home, you would transfer them

9 to this type of facility and they're set up to manage

1c patients, again, for weeks or months, and again, my

11 particular hospital group has one in Reno. We have two
12 satellites.

13 We have one in Las Vegas, but in Las Vegas, I
14 want to say there's at least five or gix others, many

15 more, and St. Rose I think generally uses the other

16 | LTACs, but my understanding is that if thies is to

17 continue, the patient would initially go to a short-term
18 acute care and then they would decide from there what

15 would be best for her and the family as far as location.
20 THE COURT: Do you have the impression that the
21 empirical study will directly benefit Aden, will be of a
22 direct benefit to her?

23 THE WITNESS: Do I think it would? I would

24 guess probably not, but I have a lot of pause. I can't

25 say no, and any time we are faced with something on t%fgzz
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1 medical side, I know it's different than the legal

2 definition, but when there's a doubt and it's life and

3 death, we tend to err on the side of life.

4 THE COURT: Okay. Mr. O'Mara?

5 BY MR. O'MARA:

6 Q If the patient is transported by air, is a

7 critical care nurse and a critical care paramedical

8 sufficient to take care of her while she's in the air?

2 A In my opinion, yes, with the caveat that any

10 transfer of a patient like this is going to increase her
11 risk of an acute event or catastrophic issues en route,
12 so the risk will increase because any time you move a

i3 very sick patient, there's rigk.

14 Given that elevated risk of the transport,

15 critically i1l patients are transferred by air ambulance
16 routinely using critical Care Flight nurses and

17 respiratory therapists.

18 That's how we get all of our patients from the
19 rural hospitals in here. They'll go from a critical

20 care airplane to the critical care ambulance right to

21 the ICU. A lot of times they'll bypass the ER which can
22 be appropriate.

23 MR. O'MARA: That's all the guestions I have,
24 your Honor.

25 THE COURT: Any follow-up on my questions that

393
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1 you weren't given an opportunity --

2 MR. PETERSON: Just one, your Honor.

3 RE-CROSS EXAMINATION
4 BY MR. PETERSON:

5 Q Doctor, you testified that you like to err on

6 the side of life, your profession does. I think that's

7 true of all professionsg, even lawyers.

8 A All right, I'l1l take your word for it.

2 Q But as I understand it, the sum and substance
10 of your opinion here is basically you think that there's
11 some chance, some remote possibility based upon some
12 aberration that you saw in an EEG in early April that
13 there's a possibility maybe of some improvement or
14 something, is that basically it?

15 A Well, it's not just based on an EEG. In cases
16 like this, you also have to look at her age, her

17 underlying what we call her pre-morbid condition, and
18 was she a healthy young person, not someone with nine
15 decades of deteriorating organs?

20 She certainly had damage, I'm sure, over these
21 months, but the rest of her body -- to get overly

22 simplistic, the rest of her body appears to be

23 functioning guite well. She's having bowel movements,
24 she makes urine. Her skin is in remarkably good

25 condition.

394
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1 In fact, for the different medicines she's been
2 on, I was gquite honestly surprised at how good the blood
3 flow was to her hands and feet.

4 Q But all of that is simply because she's being

5 kept alive by the ventilators and --

6 A No. Most people who have been kept alive by a
7 ventilator who are truly brain dead really start to

8 have -- most, not all, start to have a lot of other

S issues. Not that she hasn't had her issues, but a lot
10 of other signs of deterioration of the rest of the body,
11 different organ failures, necrosis of the hands and

12 feet.

13 Again, not everybody gets all of these things,
14 but T really would have expected more deterioration in
i5 her organ systems and her skin, her muscles. She's

16 certainly weak, but --

17 Q Why wouldn't all of that just be consistent

18 with the fact that it's a young body that died?

18 A Even when young bodies lose all brain function,
20 they tend to start to shut down.

21 Q But there isn't a single iota, not a scintilla
22 of evidence that either you deduced yourself or the

23 medical records of any brain function®?

24 A Well --

25 Q Answer that question. 395
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1 A Okay. That's not entirely correct. Let me

2 tell you why. We talk about brain function. We really
3 are talking about upper brain level functions. Cerebral
4 cortex, where we think and have our consciousness.

5 Below that, we have the mid brain in a simplistic way.

6 That's where the pituitary and those hormones would be

7 made. Below that, we have what we might call the hind

8 brain or the medulla oblongata. That controls the

9 respiratory center which, as you said, she's not

10 breathing past the ventilator. It also controls the

11 heart.

12 If there was absolutely zero neurclogic input
13 from anywhere from the top of the spinal cord above, her
14 heart couldn't beat for very long, or her heart couldn't
15 beat well, or she would need a pacemaker.

16 Q Which would stop beating the minute -- you

17 agree the minute the ventilators are taken off?

18 A But the point is, you still need neurologic

19 input from a higher center to have these things

20 function.

21 Q Doctor, name me one, just one criteria

22 identified or test to be performed as promulgated by the
23 American Association of Neurology that is indicative of

24 anything other than brain death. Give me one.

25 A I don't understand what you're asgsking. Give 398
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1 you one --

2 Q I want you to identify for me one of the
3 accepted criteria for determining whether or not there's
4 full brain function or not as promulgated by the

5 American Association of Neurology, just one.

6 A No, I don't -- I'm not saying at all that she

7 has full brain function.

8 Q Well --

9 A I'm gquestioning how much brain function she

1g has, whether it's just hind brain or mid brain, if

11 there's any possibility of recovery of the cortex.

12 0 No, no --

13 A Right now with a non-functioning cortex, all of
14 those tests are going to be abnormal and consistent with
15 brain death by the definition.

16 Q Let me start over again.

17 The Uniform -- I know you're not a lawyer and
18 I'm not going to pretend that you are, but the Uniform
1s Declaration of Death Act promulgated for cases just like
20 this one, people come to court to determine whether or
21 not a person is brain dead or not, can you accept that?
22 A Sure.

23 0 Under the Uniform Act, it applies standard
24 medical practices in a community. We apply here in
25 Nevada the standards that are promulgated by the

397
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1 American Association of Neurology. Can you accept that?
2 A I understand that.

3 0 Do you understand that the American Association
4 of Neurclogy for purposes of determining brain death

5 have promulgated a series of procedures and tests

6 that --

7 A No, I understand.

8 Q You understand that?

9 A Yeah. I don't read them as bedtime reading,

10 but IT'm quite familiar with them.

11 Q Then if you understand all of that, I'm asking
12 you to tell the Court to identify just one of those that
13 would be indicative of anything other than brain death,
14 just one;

15 A By a strict definition, she would meet their
16 category.

17 Q Okay. Then I'm going to restate it my way and
18 if you disagree with me, I want you to tell me why .

19 A Okay.

20 Q The proposition is all of the criteria and

21 standards promulgated by the American Association of

22 Neurology for determining death have been satisfied in
23 this case, and if that is an untrue statement, I want

24 you to tell me why.

25 A I'm not going to say it's -- I would say frogsfg
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1 check the box criteria statement, it is true.

2 0 Thank you. That's all I want.
3 A Okay.
4 RE-DIRECT EXAMINATION

5 BY MR. O'MARA:

3 0 And if you didn't check the box, what would

7 your statement be?

8 A I would say that there's enough variableg and

S enough questions based on the condition of her physical
10 body, the EEG's and the fact that no further neurologic
11 testing has been done in several months, and the fact

12 that no outside third party neurologist has loocked at

13 her that I would have pause.

14 Do I think that her situation is extremely grim
15 and her chance for recovery is remote, is a long shot?
le Yes, I do. But once again, what I started with, I don't
17 think it's zero.

18 MR. O'MARA: That's all the questions I have,
15 your Honor.

20 THE COURT: All right. Thank you very much,

21 | Doctor. I appreciate it.

22 THE WITNESS: Thank you.

23 THE COURT: Anything further, Mr. O'Mara?

24 MR. O'MARA: 1I'd like to call Dr. Manthei.

25 He's in Las Vegas, your Honor. 399
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1 It's interesting that in this article they talk

2 about an autopsy, and then they put in something about

3 "extensively necrotic after the sixth day of brain

4 death." And all that goes through my mind is how can

5 you have an autopsy after death and then talk about the
6 sixth day of brain death? I don't understand that. But

7 that's what's in that article.

8 Q. They're inconsistent, aren't they?

g A. TIt's what?

10 Q. They are inconsistent.

11 A. Yes.

12 Q. The two concepts.

13 A. Right.

14 Q. You didn't write this article.

15 A. No, I didn't write that article. 1It's in the

16 literature, though.

17 MR. O'MARA: That's all the guestions I

i3 have, Your Honor.

19 THE COURT: All right. Thank you very much,
20 sir. You're free to sit down.

21 THE WITNESS: Thank you, Your Honor.

22 THE COURT: Would you like to sit here?

23 Because you may hear better than if you sgit in the --

24 THE WITNESS: Yeah.

25 THE COURT: -- back of the courtroom. :25]_
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1 THE WITNESS: I was -- thank you very much.
2 THE COURT: You're welcome.

3 THE WITNESS: You're kind to do that.

4 THE COURT: Feel free to sit here.

5 THE WITNESS: Yes.

6 THE COURT: Okay. Mr. O'Mara, anything

7 further?

3 MR. O'MARA: No, Your Honor.
9 THE COURT: All right. Mr. Peterson.
10 MR. PETERSON: Yes, Your Honor. I will call

11 Dr. Aaron Heide, please.
12 THE COURT: Dr. Heide, you may approach the

13 chair. If you don't mind raising your right hand to be

14 sworn in.

15

16 AARON HEIDE,

17 having been duly swormn,

18 was examined and testified as follows:

19

20 THE COURT: Dr. Heide, the microphone is

21 this. There's water and cup and tissues there.

22 THE WITNESS: Thank you.
23 THE CQOURT: You're welcome.
24
1 25
A 252
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1 - DIRECT EXAMINATION
2 BY MR. PETERSON:

3 Q. Dr. Heide, please tell the Court who you are. If
4 you could spell your name as well.

5 A. I'm Dr. Aaron Heide. A-a-r-o-n, H-e-i-d-e. T'm

6 a medical doctor. I'm director of neurology and stroke

7 at Saint Mary's Medical Center.

8 Q. Okay.

9 THE COURT: All right. Dr. Heide, I'm sorry
10 about this equipment, but if you can skooch this way --
11 THE WITNESS: Yes.

12 THE COURT: -- or lilt this way, then you'll
13 be picked up better.

14 BY MR. PETERSON:

15 Q. Your position --

le MR. O'MARA: Your Honor, may I add? I

17 notice that you brought a stack of notes and papers with

18 you. Can vyou tell --

19 THE COURT: Will you just put them --
20 MR. O'MARA: -- the Court what they are?
21 THE COURT: ~- on the bench sir? Thank you.
22 THE WITNESS: Here?
23 THE COURT: Yes. Jﬁst put them right there.
24 MR. PETERSON: I think counsel, I think he

| ?25 wanted to know what they were. 253
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THE COURT: Well, there will be no reference
until there's a reference.

MR. PETERSON: Okay.

THE COURT: But for now, let's leave them
above the bench.
BY MR. PETERSON:

Q. Your position one more time.

A. Director of neurology and stroke at Saint Mary's
Medical Center.

0. And what does that entail?

A. That entails directing all of your neurology
services and directing the national accredited stroke
center at Saint Mary's.

Q. What is neurology?

A. Neurology is the study of brain and all that
derived of.

Q. Are you -- tell, tell the Court a little bit
about your educational background, the gualifications to
be, hold the position that you hold.

A. Board certified in neurology and board certified
in vascular neurology.

Q. What's the difference, first?

A. Vascular neurology is a specialized board

recognized by the American Board of Medical Specialities

with regards to stroke and vascular systems to, to the254
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1 neuroclogy center. And that also includes a background
2 and expertise in neuroimaging, vascular ultrasound, and
3 neurocritical care.
4 Q. Okay. Back to your credentials and background
5 education, just a bit.
6 A. Medical school at the University of Washington.
7 I did my neurology training through New England Medical
8 Center in Tufts. My stroke fellowship was at Lahey
9 Medical Center in Burlington, Massachusetts.
10 Q. Okay. And you look awful young, so it probably
11 isn't too long. A little bit about your professional
12 experience after you finished your residency.
13 A. After I finished my regidency I did my stroke
14 fellowship, which included neurocritical care and
15 neuroimaging and vascular ultrasound at Lahey Medical
16 Center in Burlington, Massachusetts. I proceeded --
17 MR. O'MARA: TI'm sorry. Could I ask him to
ig speak a little slower, Your Honor?
19 THE COURT: Do you mind, sir?
20 THE WITNESS: If it's possible. I'm used to
21 this. I apologize.
22 MR. O'MARA: I know. You're from the east
23 coast.
24 BY MR. PETERSON:
ﬁ? Q. Pretend that you're not dictating into a machi%§

59
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A. I will, I will do my best. I proceeded, in 2003,
to go back to Seattle, Washington, where I was director
and starter of one of the first national accredited
stroke centers in the nation at Valley Medical Center in
Renton, Washington, thereby directing several stroke
centers since then, opening my medical practice in
private practice for eight years in Renton, Washington.
For the past year I have now held that title that I told
yvou at Saint Mary's Medical Center.

Q. Okay. ©Now, are you familiar with -- you've been
in the courtroom, so you know this case is all about
Aden, Aden Hailu; correct?

A. Correct.

Q. Tell the Court about your involvement, what was
yvour first involvement? And if you could just generally
describe your involvement with Aden Hailu from the time
you first started with her.

A. I, I've, just for the Court's reference, I've
made reference to my clinical notes and reviewed my
clinical notes. I do not have -- I have them in my
pile, and I would wonder if I would be able to have
access during this testimony at any point to --

THE COURT: If your memory fails you, you
may let the attorney know that.

THE WITNESS: I appreciate that. For my

206
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1 general reference, I was involved in her case, I believe
2 the first initiation of the case was on April 12th,
3 2015, when I was first able to examine Aden.

4 BY MR. PETERSON:

5 Q. What were the circumstances that she presented?
6 How did you -- why you and what happened?
7 A. April 12th was actually my return to the clinical

8 service. I perform the vast majority of inpatient

9 services at Saint Mary's. Aden presented on the service
10 while I was not present for inpatient service. There

11 was another neurologist. Thereby, I was not present at
12 the initial presentation of Aden. I came on the case

13 April 12th --

14 Q. Okay.
15 A. -- rather than April --
16 Q. Tell the Court when you first -- April 12th. &he

17 came in April 1st, we all know. Tell the Court what the
18 situation, her condition was at that time. If you

19 remember. If you don't, I don't think counsel would

20 object to you looking at your notes, but --

21 MR. O'MARA: I don't. I just need to know
22 that he is.

23 THE COURT: If you don't remember, you may
24 ask to look at your notes.

25 THE WITNESS: T would like to review my

2907
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notes for, for very specific details, if I may.
MR. O'MARA: That's fine.
THE WITNESS: So my initial assessment from
April 12th was, was also an initial consultation under
vascular neurology. Meaning a specialized service. Not
just neurology, but actually neurology in addition to
vascular neurology, with my specialty. So it was a de
novo consult for a new and additiocnal specialty.
I reviewed the case dating back to
April 1lst, not just the sense of picking up service from
my neurologist partner, but in addition to a de novo
consultation, as if it was a new medical specialty. So
I reviewed all the medical records, including imaging,
at that time.
BY MR. PETERSON:
0. 2And imaging is a medical term for --
A. I reviewed her imaging, meaning MRI, CT, of her
brain.
0. Okay. And did you form any opinions or
conclusions at that time?
A. I, I conclude that she received a severe,
catastrophic anoxic, or lack of brain oxygen damage, to
her brain at that time.

Q. Okay. And then were you the principal doctor

that was responsible for the follow-up for that period;258
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1 on after?

2 A. Correct.
3 Q. Okay.
4 A. As the neurologist and vascular neurologist. Not

5 necessarily the other team members. There's internal

& medicine, pulmonary, critical care.

7 Q. Okay. And again, if you, what I'd like to do is
8 just get a general overall narrative of the course of,
) of the, of the treatment, or the progress of her case
10 during the period of time up to the present. That may
11 be too much information, but we don't need to get into
12 details. Just in a general way, if you can do that.

13 A. From a general sense, when I came on service ghe
14 had severe neurclogical injury. She was not, based on
15 the classification that we're dealing with today,

16 classified under the brain death, or death by

17 neurological criteria, but she was rapidly declining at
18 that time.

19 Q. Okay. Then generally, if you -- when she was

20 rapidly declining -- meaning, what, certain vital signs
21 were diminishing in intensity scope, or something?

22 A. Her neurological findings and functions were,

23 were disappearing.

24 Q. Okay. And so, again, if you would follow-up on
25 that. That's what vou noticed over, over a periocd of

259
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1 time in your treatment. Did it get progressively worse,
2 all of a sudden stop? Or if you could just kind of

3 bring us up to the, up to date, what happened.

4 A. So from my general knowledge, but also reviewing
5 through my notes, within the first 48 hours, based on my
6 notes here, she had declined from having some

7 neurological function to, based on my expertise and

8 examination, to having no neurclogical function.

9 Q. When you say "no neurological function,“'you

10 know, that's a medical term as well. We know what

11 "neurological" is, we know what "function" is, but could
12 you generally put a little color on that? What does it
13 mean, that there's no neurological function?

14 A. Correct. I do need to be more specific, because
15 there's still peripheral nerve function and such of

16 that. What I mean by that is based on the criteria for
17 cerebral cortical, subcortical brainstem function were
18 absent at that time.

19 THE COURT: Can I just interject? You said
20 within the first 48 hours. What time frame are you

21 referring to?

22 THE WITNESS: I'm referring to me being on
23 the case the 12th.

24 THE COURT: From the 12th.

25 THE WITNESS: From the 12th, going to, wh%fs()
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1 looks like -- excuse me, 13th. It looks like 13th,
2 14th, 15th. That's where I started to consider that she

3 had no functional neurological --

4 THE COURT: Okay.

5 THE WITNESS: -- function based on --
6 THE COURT: Sorry, Mr. Peterson.

7 THE WITNESS: -- the criteria.

8 BY MR. PETERSON:

2 Q. Yeah. You, T asked you to explain it, and you

10 did, but you used similar abstruse terms, cortical,

11 cortex, something else, absence of those, which also

12 lacks certain meaning to laymen.

13 A. So, so --

14 Q. Me, anyway. So what, what do you mean by that?
15 I mean, if I were loocking at it, you were explaining it
16 to me as a patient, what do vou mean?

17 A. I think to get to the crux of the matter is, what
18 we're dealing with here is I was trying to ascertain

19 whether she had any potential for functional outcome

20 based on her neurological status. So I was assessing

21 her ability to be responsive, her ability to have any

22 brainstem function and response.

23 Q. But how do you do that? Are you looking at eyes,
24 are you, are you checking ears? What are you -- if T

25| were, if T were Mr. Hailu, I would say, "What do you

261

Bonanza Reporting - Reno (775) 786-7655 1111 Forest Street Reno, NV 89509




Hearing: Aden Hailu Page 118

1 mean? What are you looking at?"

2 A. Correct. So --
3 Q. "Why can't I see it?"
4 A. So to kind of go into the world of me and

5 vascular neurology, when I go into a case of this

6 magnitude, the initial status is what's the severity, is
7 there something I can do to stop this or reverse this.

8 And if I'm not able to reverse this and it continues to
9 deteriorate, at what point does, does this person cross
10 | the threshold of what we classify as irreversible brain
11 damage.

12 Q. But how do you -- what are you looking at when

i3 yvou make that determination? What physical

14 manifestations? Or what tests are you performing?

15 A. And the reason I'm --
16 Q. What responses are you looking for?
17 A. Yeah, I agree with that. My, my, the reason I

18 needed to clarify that is because I don't bring out

19 brain death criteria on every patient I assess with any,
20 or even catastrophic neurological injuries. I bring out
21 brain death criteria when I'm worried about irreversible
22 brain damage and does a person meet that criteria.

23 So based on what you're asking, I believed at

24 this point that this was an irreversible brain damage

25 and I was trying to assess whether she met the criterziéz

Tex
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1 for brain death, or irreversible brain damage and death
2 based on neurological criteria. &And so I used the

3 American Academy of Neurology guidelines to guide my

4 assessment of people when, when they, when they, when

5 they reach this state. And I did this for Aden.

6 The criteria are very specific. They assess

7 pupillary response, ocular --

8 Q. That means what?

g A. The pupils responding to light or not light --
10 Q. Okay. Very good.

11 A. -- whether the eye movements are moving to head

12 movements, or whether introduction of cold water into
13 the inner ear elicits some form of brainstem response to
i4 suggest that there's actually some neurons left within
15 the brainstem that could react. I elicit the, the pain
16 responses and motor responses.

17 Q. And again, how do you do that?

18 A. Via stimulation, or pinching, or eliciting pain
19 intentionally to the patient proximally and disgtally.
20 Meaning, you know, in the head, in the head region, the
21 face, the jaw, the, the proximal limbs, the arms, the
22 legs, the fingers, the toes.

23 Q. Okay. Very good. 8o you started, the

24 | terminology that you used was neurological criteria

o #5 established by the American Academy of Neurologists,
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1 right?
2 A. Neurology, correct.
3 0. Neurology. All right. And what is the American

4 Academy of Neurology?

5 A. Tt's the standard neurology organization that

6 sets standards for neurological practice.

7 0. All right. And you've been practicing in Nevada
8 for how many years?

9 A. I've had a license -- you're going to elicit some

10 information I'm not --

11 Q. Just generally.

12 A. Ten years --

13 Q. Okay.

14 A. -- I've had a license.

15 Q. So you're familiar with the standards of medical

16 practice of your profession here in the state of Nevada.
17 A. Correct.

18 0. And are these criteria that you just described

15 from the American Academy of Neurology, are they

20 accepted medical standards in the state of Nevada?

21 A. Yes.

22 Q. Okay. In fact, are they the standard medical

23 standards that are, that are applied by neurologists in
24 Nevada?

25 A. So in my, in my practice, going back to my 264
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1| medical school in Washington, to my training in

2 Magsachusetts, and my license here and practicing in

3 other states where I'm also licensed, this has been the

4 practice, standard of practice for determination of

5 brain death.

6 Q. Okay. 8o you described that you were, you were

7 making a determination, some sort of determination based
8 upon the application of the criteria that are

S established by the American Academy of, of

10 Neurologists --

11 A. Correct.

12 Q. -- right? Okay. 2And you described some of them.
13 Have we gone through all of them, or are there more?

14 A. No, there's more. That's the clinical

15 examination.

16 Q. Okay.
17 A. But there's several others.
18 Q. And did we perform those? Or did you perform

13 those?

20 A. We performed the clinical exam and we performed
21 the apnea exam.

22 Q. What's the clinical exam? Let's go in order.

23 A. Well, I gave you the description of the clinical
24 exam.

|25 Q. Okay. All right. A1l right.

269
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A. Then in terms of the criteria, there is coma and
unresponsiveness, then there's whether there's brainstem
activity. And then the criteria, option C, is the apnea
test.

Q. Okay.

A. Which we've heard in this testimony. The, in
absence of the apnea test, because there are critefia
where you actually would not perform the apnea test,
there's other potential subsections of that that you can
perform to try to elicit some form of information that's
consistent with your clinical exam, which is the actual
measure with which you measure brain death.

Q. And was it performed, the apnea test?

A. Based on the information provided me, ad hoc,
ves. The, I -- my last examination on Aden was
April 28th. So I was made aware of the apnea test after
the fact.

MR. PETERSON: Okay. What I'd like to do,
Your Honor, I have about, just three exhibits that I'd
like to mark.

THE COURT: All right. Go right ahead.
1711 take this time, you were going to talk to me about
exhibits.
(An off the record discussion was held at this time.}

MR. O'MARA: Are these excerpts from the
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medical records? Ig that what these are?

MR. PETERSON: Yes.

MR. O'MARA: Okay. Thank

you.

THE CQURT: If anyone would like to remove

their jackets, they may do so. It's getting hotter and

hotter in this courtroom.

MR. O'MARA: Thank you, Your Honor.

THE COURT: You're welcome.

BY MR. PETERSON:

Q. Let's show -- Doctor, what I've handed you is

what have been marked as Exhibits 4, 5 and 6. Take a

look at Exhibit 4 first. Have you ever seen it before?

A. T do not believe so. It's dated May 30th. My

last examination date, I believe ig -

Q. Look at the second page. It might help.

A. Second page of Exhibit 4. Okay.

Q. There's some data in the back.
the records -- do you recognize these
records at Saint Mary's?

A. Yeah. This is consistent with
from Saint Mary's, ves.

Q. All right. And what I want to
you turm to the second page. And you
Court the, the apnea test.

A Correct.

This comes from

as coming from the

a medical record

do is turn, have

mentioned to the

267

Bonanza Reporting - Reno (775) 786-7635

1111 Forest Street Reno, NV 89509



Hearing: Aden Hailu Page 124

1 0. Is this the record of -- or I should say "a"

2 record, not "the" record -- a record of the apnea test?
3 A. It appears so, yes.

4 Q. Okay. And it's got a bunch of numbers, which may

5 or may not be relevant. As a matter of fact, I really
6 don't want to go through the numbers. They probably

7 don't mean much. What is the conclusion that you draw,
8 or that, that a neurologist draws from this data?

2 A. This is consistent with the criteria that we use
1c for establishing --

11 MR. O'MARA: Can you speak up a little

i2 loudexr? I'm SOrry.

13 THE WITNESS: Sorry. This is consistent

14 with the criteria we use to establish brain death.

15 BY MR. PETERSON:

16 Q. Okay. The last sentence on this page two, on

17 administration of the test:

18 This test result confirms brain death

19 unequivocally.

20 Do you see that?

21 A. Yes.

22 Q. Do you agree with that?

23 A. I agree with the culmination of the data that was

24 provided, and this being the third piece of that puzzle,

25 ves. In terms of it being in isolation, I, I go by the
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1 American Academy of Neurology guidelines, which includes

2 those three criteria.

3 Q. This is just one of them.
4 A. This is one of those.
5 Q. All right. Please turn to Exhibit 5. Turn to

6 the second page. Do you see your name there?

7 A. I do.

8 Q. Is this your record?

9 A. I haven't had a chance to review thig --

1c Q. Okay. Go ahead.

11 A. -- but it would appear so.

12 Yeah, this matches my records that I've reviewed

13 myself, ves.

14 Q. Okay. And please turn to your entry on April

15 l6th.

16 A. Yes.

17 Q. You write:

18 Patient with neuro clinical exam consistent with

1s brain death.

20 Do you see that?

21 A. Yes.

22 Q. Was that your opinion at that time?

23 A. Yes.

24 Q. And again, based upon the parameters established
25 | by the American Academy? i 269
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1 A. Correct.
2 Q. Please turn to the next exhibit. Turn to the
3 last page. Do you recognize this, first of all, as a

4 record out of Saint Mary's Regional Medical Center?

5 A. It looks consistent, yes.

6 Q Second page. Are you familiar with Myron-Gomez?
7 A No.

8 Q. Say it again?

9 A No.

10 Q Don't know him?

11 A. No.

12 Q Did you know that Dr. Gomez performed an apnea
13 test?

14 A. No.

15 Q. Okay. What do you make -- let me ask you

16 generally now. With respect to the application of the
17 parameters and the criteria established by the American
18 Academy, you applied those?

19| A, Yes, I did.

20 0. And after applying them, you came to a certain

21 conclusion or opinion about Aden Hailu?

22 A. Yes.
23 Q. What was it?
24 2. Based on the evidence that, and my eXpert

125 opinion, and my experience, I felt that, based on wha%,?[o
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1 am, I was seeing, that she had zero percent chance of

2 any form of functional neurological outcome. I'd like

3 to qualify, if I may.

4 Q. Yeah.

5 A. I mean, there's a lot of personal statements

6 being made by all our, all our witnesses, and I feel

7 like death is about as personal as you get. And so from
8| a statement of, from the standpoint of my perspective,

9 I take this very personally. I have a daughter who has
10 brain damage. I take that very seriously. And I take
1z every case from a personal perspective, honestly. I
12 apologize.

13 When I saw your daughter, I take that into
14 account, that if there's any chance of her having any

15 sort of functional neuroclogical outcome, I would do it.
le I would fight Heaven and Earth, and I have in many
17 cases. But when I see a case that I have no data to
18 Present any sort of functional outcome, based on
15 evidence that I have provided -- I would do it. TIf
20 there's any published case that I could find, any case
21 in my experience that I could find that a person with
22 this criteria would have any form of functional outcome,
23 I would say so. I would not be so definitive. I do not
24 know everything. I'm not God.

o 25 But based on the criteria presented to me and the
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experience I have and the literature that I've been able
to review, there, at this point, studies demonstrate
zero percent of functional outcome at any point in this
person's existence.

Q. Very good, Doctor. But let me, let me -- what do
yvou make of the, what -- first of all, what do you make
of the observation that was brought out in the testimony
of, of Dr. Byrne that she exhales. I may not have that
terminology right, or even the phenomena right.
Something about the fact that she's, she's exhaling.

The machine puts the air in, but she puts it out. What
do you make of that?

A. It's --

Q. Or what about it --

A. TIt's tough to generalize on a particular topic.
We're going to be very specific about her case. A
person can exhale when, just based on body habitus and
restrictive of connective tissue and muscles. You can
exhale when yvou deliver something that inflates a space.
and so when you put, if we're talking about Aden
specifically, if you put air into her lungs, she could

exhale just from the fact of there's air in the lungs

and there's restrictive tissue. Is that --
Q. Yeah.
A. -- what you're trying to get at? 279
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1 Q. That was an indication that he brought out during
2 the direct testimony, and I wanted you to address it,

3 and I think you have. By the way, is that any aspect or
4 any part of, of the, of the, of the parameters or

5 criteria established by the American Academy, which are
6 applied standard practice in Nevada?

7 A. I think whether there's visual perception of

8 exhalation is not the criteria. Where a person can

9 breathe or not on their own is a criteria.

10 Q. All right. And she cannot.

11 A Correct.

12 Q Because of the apnea test?

i3 A. Correct.

14 0 And not because of it, that's the proof of it.
15 A. Correct.

16 Q. What about, what about the, what about the

17 observation, Doctor, with respect to -- I may not have
18 this right either -- but the THS, the thyroid

19 stimulating hormone, or something like that?

20 A. Thyroid stimulating hormone, ves.

21 Q. You know what I'm talking about?

22 A. Yes.

23 Q. The manufacturer, being manufactured, what do you

24 make of that?

|25 A. GSeveral, several components to your question.

273
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1 One component of your question is that the criteria for
2 brain death and zero percent of functional outcome,

3 which is actually what we're trying to measure with

4 these criteria, does not preclude that, the possibility
5 of having alive brain cells. What it does is it states
6 that you have a zero percent chance of functiocnal

7 outcome.

8 So the presence or absence of thyroild stimulating
9 hormone does not necessarily mean that there may be or
10 may not be cells that are actually functioning or

11 secreting. What it does mean is there's zero percent

12 chance of neurological functional outcome based on the

13 criteria.
14 TSH measurements, being in themselves, are not a
15 measurement. Severe electrolyte or endocrine

16 disturbances are part of the criteria for the AAN, but
17 based on my opinion and experience, the imaging did not
18 demonstrate to me a finding consistent with something

19 that would be consistent with hypothyroidism or

20 euthyrthyroid sickness or myxedema coma. VThis is

21 gsomething congistent with catastrophic, irreversible

22 hypoxic brain damage.

23 0. One thing we did not talk about, but I would like
24 to talk about, is the Doppler test. Do you know what

5 ,
5 that 1s8? 274
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1 A. Yes.
2 Q. What is it?
3 A. Transcranial Doppler is a method of

4 non-invasively measuring blood flow in the brain.

5 Q. Was that test performed?
6 A. Yes,
7 Q. Is it a, is it part of the criteria of the

8 American Academy?

g A. It is one of the subsection criterias that we're

10 allowed to use to, to --

11 Q. What was the, what was the outcome, or the result
12 of that test?

13 A. The outcome was consistent with what we classify

14 as cerebral circulatory arrest. What that means is, is

15 brain, brain blood flow absence in the, in the major

16 arteries to the brain that supplies blood flow to the

17 cortex, the subcortex and the brainstem. 2aAll of that

18 which creates functional neurological outcome.

19 Q. And so there is no blood flow to the brain?

20 A. I cannot say there is no blood flow to the brain.
21 There is a gold standard that we, that we can institute,
22 which we did not, but this is a fairly accurate test for
23 demonstrating lack of blood flow consistent with

24 survivability.

-|.25 Q. All right. - R75
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A. And she met those criteria.

Q. Okay. Doctor, testimony in court has to be to a
reasonable degree of scientific or medical certainty. I
don't know if you've ever testified before, but that's
the requirement. You're familiar with the, obviously,
the criteria established by the American Academy for the

determination of death.

A. Yes.

Q You've applied the criteria?

A. Yes.

Q And based upon your application of the criteria,

the results from all the tests that you've employed, do
yvou have, do you have an opinion, based upon, or a
reasonable degree of medical certainty that, that Aden
Hailu is, based on, based on the legal definitiomn, dead?
Deceased.

A. Based on my application of AN guidelines, my
experience, my training, she has zero percent chance of
functional neurological outcome, and thereby meets the
criteria that I documented in my notes of brain death.

Q. All right.

MR. PETERSON: That's all I have, Your
Honor. Thank you.
THE COQURT: Doctor, before Mr. O'Mara

questions you, you said you had three primary areas 0%37(;
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1 review. I understood one to be the clinical test, one
2 Lo be the apnea test. Is the third, perhaps, imaging?
3 THE WITNESS: No. Two out of three were

4 clinical exams. So it's the coma unresponsiveness --

5 MR. OC'MARA: Youlhave to speak up. I'm

6 SOrry.

7 THE WITNESS: It was --

8 MR. O'MARA: I know you're closer to the

9 judge --

10 THE WITNESS: Sorry.

11 MR. O'MARA: -- but I can't hear you.

12 THE WITNESS: It was, it was three criteria.
13 Two of them are actually clinical.

14 THE COURT: Okay.

15 THE WITNESS: One of them the apnea test.
16 THE COURT: Okay.

17 THE WITNESS: One is, 1s unresponsiveness,
is or coma, and the other is brainstem activity.

19 THE COURT: I understand. Thank you. All
20 right. Mr. O'Mara?

21 MR. O'MARA: Thank you, Your Honor. I just
22 have a couple guestions.

23

24
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1 CROSS EXAMINATION
2 BY MR. O'MARA:
30 0. Am I correct that you have ten years of

4 experience out of medical school?

5 A. Medical school ended in 1998.

6 Q. 19987

7 A. Correct.

8 0. And then you went from there to your gpecialty in

9 neurology?

10 A. I did my internship at Washoe Medical Center here
11 in Reno, and then I went on to Boston, at Tufts

12 University at New England Medical Center, to do my

13 neurological training.

14 0. And when did you finish your neurological

15 training?

le A. 200z.

17 Q. '027

18 A. 2002. And then my stroke fellowship ended in

19 2003.

20 0. The fellowship ended in 20037

21 A. Correct.

22 0. And is that when you came back to Washoe Medical

23 Center?

24 A. Seattle. I went to Seattle at that point.

)25 0. And when you went to Seattle, did you go into 278
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1| private practice or did you work for a hospital?

2 A. No. I was employed by a hospital at that time.
3 0 And which hospital?

4 A Valley Medical Center.

5 Q. And how long were you with them?

6 A I was privileged with them for several years. I

7 was employed by them until 2006.
8 Q. And in 2006 you went into private practice?
9 A. I went into private practice, but also in

10 association and affiliation with other hospitals.

11 Q. In 20067
12 A. Correct.
13 Q. Okay. And then, as I understand it, in 2014 is

14 when you came back down here to practice at Washoe Med?
15 A. I, I had simultaneous practices. I believe T

16 started at Northern Nevada Medical Center, opening their
17 stroke center and providing neurological services,

18 inpatient and outpatient, since 2009. And in addition
19 to my private practice, in addition to directing Auburn
20 Medical Center in Auburn, Washington, as their stroke

21 director. I did not come to Saint Mary's Medical Center
22 on site until 2014, but I've been established as a

23 resident physician running their telemedicine services
24 since 2013.

25 Q. And did you become certified -- or what do thex“'?",_?8
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1 call it? -- licensed in Nevada in 20137

2 A. I became licensed in Nevada when I started my

3 practice at Northern Nevada Medical Center. I would

4 have to pull out my CV to give you the exact dates of
5 that.

6 Q. Okay. Now, do I understand correctly that you
7 were employed by Saint Mary's Hospital now?

8 A. I'm employed by Saint Mary's Medical Group, which
9 ig an affiliation of Saint Mary's Medical Center and
1¢ Prime Health.

11 0. But the medical group is separate from the

12 hospital?

13 A. T would have to ask some lawyer to, to help me
14 with the differentiation and the law of hiring and not
15 hiring physicians in the state of Nevada.

16 Q. Okay. So it's blurred.

17 A. I will leave that to higher entities to, to

18 digcuss.

i9 Q. Now, as I understood, your first assegssment was

20 that she was not brain dead.

21 A. Correct.

22 Q What functions did she have at that time?

23 A May I refer to my --

24 Q. Absoclutely.

25 A - notes? So my initial assessment, from an 280
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examination perspective, is that she had an unresponsive
right pupil, but the preserved neurological function
that I did find was her left pupil was minimally
responsive, she was chewing on the ventilator tube, she
had some what's called internal rotation of her arm
with, with stimulation, meaning there was some movement
to her arm with stimulation at that time. And that is
all that I saw with regards to neuroclogical function.
Q.
30th?
A,
Q.
A.
Q.
A
it's not dated here. So I'm assuming that I saw her on
consecutive days. My first dated note is 4/14/2015. My
initial assessment is not dated, but I assume it was the

previous day. I wouldn't go --

Q. Okay.

A. -- two days without seeing a patient in critical
condition.

Q. April 13th. And then on April 14th, what did
you -- did you see that all four of those things that

you just said were gone?

Okay. And the next time you see her is on May

April 14th.

April 14th?

Correct.

When was the first one, was that April 12th?

Tt looks like April 13th. I misspoke, because

281
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1 A. Correct.
2 0. Now, am I correct in assuming that when you say
3 rguidelines," you're referring to the clinical

4 guidelines that you expressed, like pupils, eyes,
5 touching, feeling, all that sort of thing?
6 A. Correct. At this point I'm engaging the American

7 Academy of Neurology guidelines --

8 Q. Okay.

9 A. -- from beginning to end.

10 Q. Do you do any testing of, of her circulation?
i1 A. Pléase clarify.

12 Q. Pardon me?

13 A. Please clarify. There's much to do with

14 circulation. Are you meaning blood pressure? Are you
15 meaning transcranial Dopplers?

16 Q. Yes. Any of that.

17 A. I always assess blood pressures on patients.

18 What else would you like to know.

19 Q. You don't -- let me rephrase that, because I'm
20 not sure I heard.

21 You did not test her circulation by way of blood

22 pressure?

23 A. If you're saying that if I'm testing her vascular
24 system, or circulatory system based on blood pressure,
25| yes, I did.

s ' 2872
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1 Q. Okay. What other tests did you do? Actual

2 objective tests, not subjective tests.

3 A. Please clarify.

4 Q. Your, your clinical were subjective, because it's
5 touching, feeling, that type of thing and what you

6 observed.

7 A. Well, just to clarify --

8 Q. I'm asking you for what objective tests you did.

9 For an example --

10 A. Well --

11l Q. -- in order to take a blood test you have to, or

12 a blood pressure, you have to put a cuff on her and find
13 out if it's circulating.

14 A. Well, just to clarify, there's, the clinical exam
15 involves both objective and subjective --

16 Q. All right.

17 A. -- testing. Subjective testing is what you would
18 tell me is going on with your own body. Objective

19 testing is what I would do to you and elicit a response.
20 So in fact I did do objective testing, if that's what

211 you're --

22 Q. All right.

23 A. -- referring to.

24 Q. All right. Misinterpretation on my part. Sorry.
..-:25 You heard Dr. Byrne's testimony, did you not? 283
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A. Yes, I did.

0. Is there any reason to do the thyroid hormone
treatment?

A. In my medical opinion, I do not believe giving
her thyroid will reverse her neurological damage.

Q. Okay. When you say, when you say "functiomal,"
what do you mean by "functional"? Are you talking about
the fact that after she heals she'll be able to get up
and run and walk and do all the kinds of things that we
do?

A. Such that we don't end up with hours and long
lines of semantics, I believe, at best, based on the
evidence we have here, hypothalamic function is not
functional neurological outcome. I don't know if that
helps clarify.

Q. Well, not for me, but I'm sure for the Court it
did. But my question is more about the results that you
indicated. In view of her condition, you're saying that
she can't function. Is that correct?

A. What do you mean by "function"? Please specify.

0. Well, that's what -- I'm trying to find out what
yvou said. You said "functionality," you used it three
or four times, and I'm trying to say: What does it
mean?

A. I think, I was trying to clarify that, is that if

284
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we're talking about neurological function as being
hypothalamic function, at best that's what she'll
accomplish. So if we're talking about what is
functional neurologic outcome, I think anything less,
either that or less --

Q. Okay.

A. -- would be, would be neurclogical outcome.
Anything more than that is not achievable.

Q. When you did her test, was the hypothalamus
working?

A. I don't know.

Q. 8o that's not something you would test?

A. That's not something part of the guidelines, no.

Q. Okay.

A. We do test for endocrine electrolyte disorders,
which involves hypothalamic function, yes. So, so
indirectly we can assess hypothalamic function based on
the response.

Q. But it wasn't done in Aden's case.

A. 1I'm not sure what you mean. What testing are you
referring to?

Q. Testing the hypothalamus. See if it was
functioning.

A. I don't think there's any direct measure of

hypothalamic function. We can have indirect measures

289
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1 for hormonal response --

2 Q. Right.

3 A. -- and electrolyte response.

4 Q. Did you check any of thosge?

5 A; Yes.

6 Q. And were they all non-functional?

7 A. I'm not sure what you mean by "non-functional."

8 Q. Were they working?

9 A. I don't know how to clarify "working" or "not
10 working." I don't have that data in front of me to tell
11 you what those endocrine functions were. But, but --
12 Q. Well, do your, do you have --

13 -A. Let's clarify this. Did she have a severe

14 electrolyte or endocrine dysfunction at the time of my
15 assessment and, and criteria for declaring brain death?
16 No, she did not have severe electrolyte or

17 neuroendocrine dysfunction at the time.

18 Q. Okay. So she was still developing thyroid.
19 A. I would have to look at all the medical --
20 Q. Or whatever that --
21 aA. ~-- records for the --
22 Q0. -- that, whatever the thyroid --
23 A. -- levels --
24 0. -- does. The TH --
A

. ,23 T would have to look at the times and dates of288
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1 of all these examinations. I recall, in terms of date
2 that the TSH was measured, I heard that there was gome
3 TSH measurements at that point. I would have to refer
4 to some medical records to, to assess that.

5 Q. It appears, at least --

6 A. Do you have, do you have reference to the

7 laboratory values and the dates --

8 Q. Yeah.
9 A. -- that I could refer to?
10 Q. Omn 4/3 it says the TSH, six five TSH, six five,

11 gix five.

12 THE COURT: What are you reading from, Mr.
13 O"™Mara?

14 MR. O'MARA: I'm just reading from my notes,
15 Your Honor --

16 THE COURT: Oh, okay.

17 MR. O'MARA: -- as to what we found in the
18 medical records.

15 THE WITNESS: Is there something you can
20 provide me so I could comment on your question?

21 BY MR. O'MARA:

22 Q. Pardon?

23 A. Is there scmething you could provide me so I

24 could actually comment on your question?

.25 Q. Well, I don't have the medical records here.

587
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1| you have them?

2 A. No. I do not have medical records for labs for
3 those dates, no, I do not.

4 Q. Right. And do you have -- for example, in 4/3,
5 you were not present, because you didn't get involved
6 until 4/13.

7 A. Correct. But I did review those records, yes.
8 Q. Okay. Did you know that Aden's father

) specifically instructed the hospital not to do an apnea
10 test?

11 A, I was not aware of that, no.

12 0. Had an apnea test already been done before you
13 got there?

14 A. I was not aware of one at the time of my

15 assesgment, or by the last examination date.

16 Q. Okay. Did you yourself order the apnea test?
17 A I recommended, but did not order.

18 Q. I'm sorry?

15 n I recommended, but did not order.

20 Q Okay. You recommended it to whom?

21 A. I recommended it to the primary team who was in

22 charge, the critical care team.
23 Q. So on 4/12 you basically found that the left
24 pupil was blown? Or was it --

25 A. It was minimally responsilve. 8
288
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Q. Okay.

A. But if you want to read specifically:

Left pupil, five to gix millimeters, not
responsive -- excuse me. That was the 12th.

Q. Loss of the brainstem reflexes? How you do you
determine that?

A. So -- how do I detefmine which one? Repeat your
question. I'm trying to read my note.

Q. I'm sorry. I didn't mean to interrupt. I
believe your notes, or the medical records say you
indicated there was a loss of brainstem reflexes.

A. Which, which note are you referring to?

Q. On 4/12.

A. 4/13?

Q. Well, it indicates 4/12. On 4/13 there was an
indication that she was chewing on the tube.

A. Correct.

Q. Is that something that's not directed? Is that
just something that is spontaneoué?

A. Yeah, I said "chews spons," so that's an
abbreviation for "spontaneous," on tube. So that
suggests neurological function at that point.

Q. It is a neurological function?

A. It is a neurological function, as part of the

testing procedure. 289
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1 0. All right. ©Now, that was also true on 4/15. Did

2 you see her on 4/157?

3 A. Yes, I did.

4 0. And she was still chewing on the tube.

5 A. Was that a question or a statement?

6 Q0. No, it was a guestion. Is that correct?

7 A. No, she was not.

8 Q0. Did she have a new fever?

9 A. T don't have that in my records, I can't comment.

10 But based on the assessment that I provided --

11 0 Did you --

12 A. -- it's normothermic.

13 Q I'm sorry?

14 A. So I was providing AN guidelines, which entails

15 normothermia, meaning within the regular guidelines. SO
16 T'm making the assumption, based on my criteria, that I
17 assessed that she was normothermic during the time of

18 the examination.

19 Q. Okay. Were you involved in the discussion

20 regarding organ donor protocol?

21 A. No.
22 Q. Do you know anything about organ donor protocol?
23 A. I'm still learning.
24 Q. Pardon me?
A. I'm still learning. I do not know everything 290

25
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there is about organ donation.
Q. To your knowledge, do they, prior to taking the
organs, do they give them thyroid treatment?
A. I am unaware of that. That's something I learned
today.
Q. ©Okay. If she's moving her toe, ig that an
indication that she still has neurologic function?
A. What do you mean, "move her toe"?
Move it.
In what sense?

T guess move it back and forth.

Q

A

Q

A. On her own?
Q T don't know. How would you --

A That's why I'm asking.

Q Well, I'm not talking about somebody moving it
for her.

A. 50 no physical, no physical --

Q. If her toe moves, isn't it --
A. -- touching whatsocever? No stimulus to the body
whatsoever?

Q. Yes. If --

A. Including ventilatory sgupport.

Q. I'm sorry.

A. Well, I'm going to be very clear. When you're --

your question, I think I understand where you're tryingQ1
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1 to lead with this question, but I want to make sure

2 we're answering an accurate question.

3 0. And I have no problem with that.

4 A. So let me, let me clarify --

5 Q. What I'm trying to say is --

6 A. -- so maybe I can, I can help you with your

7 guestion.

8 Q. Right.

g A. TIs that if someone's moving their, their

10 extremities completely on their own without any external
11 stimulus, any whatsoever, we've got to be very clear on
12 this, I can see that as volitional movement and

13 neuroclogical function. However, there can be spinal

14 reflexes based on atmospheric changes, respiratory

15 astimulea, the bed moving. The sheet moving even a.

16 millimeter can induce a spinal reflex that can actually

17 move the toe --

18 Q. Okay. But what --
13 A. -- involuntarily, through a reflex.
20 0. If she, if she moved her toe -- okay? -- even on

21 a ventilator, would that indicate that she was

22 controlling it herself?

23 A. No.

24 Q. Okay. So that would not be considered in your
cs1:25 clinical evaluation?
Al 2932
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1 A. That would be considered in my c¢linical

2 evaluation, because if it was stimulated by an external
3 stimulus and it caused movement, that would not be

4 considered neurological function, that would be

5 considered gpinal reflex.

6 Q. Okay. Is it true that the only records you have
7 are your own records, you don't have the medical records
8 from the hospital?

5 A. Correct. I only have access to my, my own

10 records currently.

11 Q. ©So you don't know when they did the various apnea
12 tests.

13 A. No. I have not done, I have not done a medical
14 review since last seeing her.

15 MR. O'™MARA: That's all the questions I

le have, Your Honor.

17 THE COURT: Any follow-up, Mr. Peterson?

18 MR. PETERSON: No. No, thank you, Your

19 Honor.

20 THE COURT: Will you remain? Will you

21 remain in the courtroom?

22 THE WITNESS: Yes.
23 THE COURT: All right. Thank you. You're
24 free -- |
. | 25 THE WITNESS: Thank you. 293
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THE COURT: -- to step down. Anything?

MR. O'MARA: Can I have just a moment?

THE COURT: Yeah. Mr. Peterson, will you
get the exhibits? Which exhibits?

THE CLERK: 4, 5, and 6.

THE COURT: 4, 5, and 6.

MR. PETERSON: Are we concluding, Your
Honozxr?

THE COURT: No, we are not concluding. We
are not concluding.

MR. PETERSON: Okay. Because I, I was going
to move my exhibits in, but I have one more witness I
wanted to call very quickly.

THE COURT: Okay. We'll take a five-minute
break.

(A short recess was taken at this time.)

THE COURT: It's come to my attention that
when Dr. Byrne was on the stand, when he handed back the
exhibits, he handed back two documents. One was the
physician's certificate that the Court ensured that each
of you had, and one was another document. Counsel, I'd
be inclined to give these back to Dr. Byrne, unless you
need to look at them to know what he was, in his

possession at the time he was answering the questions.

Would you like to look at them, Mr. Peterson? 2G4

Bonanza Reporting - Reno (775) 786-7655 1111 Forest Street Reno, NV 89509



Hearing: Aden Hailu Page 151

10
11

12

14
15
16
17
18
19
20
21
22
23
24

25

MR. PETERSON: Yes, Your Honor.

THE COURT: Mr. O'Mara?

MR. PETERSON: This was --

THE COURT: We handed that out, correct.

MR. PETERSON: Yeah. Oh, this is a
chronology.

MR. O'MARA: I can represent to the Court
that that's his --

MR. PETERSON: Notes.

MR. O'MARA: -- review of the medical
records.

THE COURT: Sure.

MR. O'MARA: He never used it.

THE COURT: I didn't notice him using it
either, I just have to reveal it.

MR. PETERSON: Thank yvou, Your Honor.

THE COURT: All right. You're welcome. So
we'll return those to Dr. Byrne.

Anything further, Mr. O'Mara? Excuse me.
Anything further, Mr. Peterson? Excuse me.

MR. O'MARA: This is Mr. Peterson's case.

THE COURT: Anything further?

MR. PETERSON: Yesg. I have one more
witness, Your Honor. It will be very brief.

THE COURT: Go right ahead.

230
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1 MR. PETERSON: And that would be Helen
2 Lidholm.
3 THE COURT: Okay. Deputy, I am inclined to

4 open the doors. It is suffocatingly hot in here.

5 THE DEPUTY: (Inaudible).

6 THE COURT: Thank you.

7

8 HELEN LIDHOLM,

S having been duly sworn,

10 was examined and testified as follows:
11

12 THE COQURT: ©Okay. You've heard me --
13

14 DIRECT EXAMINATION

15 BY MR. PETERSON:

16 Q. Ms. Lidholm, would you please --
17 THE COURT: -- tell people all day, this is
18 the microphone. There's water there. I hope there's

19 some left for you. If there's not, let me know.
20 There's tigsues and cups.

21 THE WITNESS: Thank you, Your Honor.

22 THE COURT: You're welcome. Mr. Peterson?
23 MR. PETERSON: Thank you, Your Honor.

24 BY MR. PETERSON:

25 Q. Tell the Court who you are, Ms. Lidholm, and what

296
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1 you do.

2 A. My name isg Helen Lidholm, and I am the chief
3 executive officer of Saint Mary's Regional Medical
4 Center and Saint Mary's Medical Group.

5 THE COURT: Could you spell your last name,
6 please?

7 THE WITNESS: Yes, Your Honor.

8 L-i-d-h-o-1-m.

9 BY MR. PETERSON:

10 Q. How long have you been the chief medical -- or

11 the chief executive officer? Excuse me.

12 A. I've been the chief executive officer for three
13 vears.

14 Q. Okay. And I don't want to go deeply into your

15 background, but could you just briefly tell the Court,
le what is your professional background?

17 A. I'm a registered nurse by professional

18 background, and I have a bachelor's degree in nursing

19 and I have a, an MBA. I was practicing nursing up until
20 around 1990, and since then have been in administrative
21 | . functions.

22 Q. Okay. And you were, you were at Saint Mary's
23 prior to the time that it was acquired by Prime

24 Healthcare?

|.2° A. I was.

237

Bonanza Reporting - Reno (775) 786-7655 1111 Forest Street Reno, NV 89509




Hearing: Aden Hailu Page 154

10G
11
12
13
14
15
14
17
18
139
20
21
22
23
24

25

0. And that was, the previous owner was Dignity
Health, I believe?

A. CHW, and then it became Dignity Health, yes.

Q. All right.. And you were one of the chief
administrative officers for the hospital at that time?

A. Chief operating officer.

Q. Chief operating. How long have you actually been
at Saint Mary's?

A. I've been at Saint Mary's a little -- I have to
think about that now. Eight years and a few months.

Q. Okay.

A. Since April of 2007.

Q. Okay. And just very briefly, I know you're the
chief executive officer, but would you tell the Court
just generally what, what your duties and
responsibilities are as the chief executive officer?

A. I am ultimately responsible for the, everything
that goes on at Saint Mary's Regional Medical Center and
Saint Mary's Medical Group.

Q. All right. Now, you're --

A. I'm not in clinical -- I'm sorry. I'm not in
clinical practice anymore.

Q. Right. You're administration now.

A. Yes.

Q. Okay. And as the chief executive -- you're he:ifg8
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1 in court today basically because this is an important

2 business for the hospital, I take it.

3 A. This is very important for the hospital. 2and I

4 would like to say to Mr. Gebreyes.

5 MR. GEBREYES: Gebreyes.

6 THE WITNESS: Sorry. Gebreves. We're so

7 very sorry about the situation with your daughter. We

8 also take this very personal and feel your grief.

9 I am here because it i1s really important for
10 Saint Mary's, and it's really important for me

11 personally, that we do the right thing by all of our

12 patients.

13 BY MR. PETERSON:

14 Q. Okay. And on that, on that point, we listened to
15 testimony today from Mr. Gebreyes, I believe, who

16 expressed an interest, or desire, I believe I have this
17 right, basically to have his daughter discharged from

18 Saint Mary's and certain procedures performed to

15 maintain her, and then be transferred back to his home.
20 Is that -- I may have that right, but I think that's

21 what he said. Do you recall any of that?

22 A. T do recall that.
23 Q. Is the hospital opposed to that, Ms. Lidholm?
24 A. We are not opposed to that at all. We are very

1,25 much in favor of that.

233
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0. All right. And can you tell me, logistically,
how would that come about? How could the hospital make
that happen?

A. The hospital could make that happen if the family
arranges for a transfer of the patient, the transport of
the patient, and if the family arranges for the
appropriate equipment to maintain Ms. Hailu in her
current condition, that that be delivered to the home.

Q. Okay. Now, you've not only read the, or listened
to the testimony today, but you've looked at some of the
papers that were filed in this case?

A. I have.

0. And would that include the declaration of, of
Dr. Byrne?

A. Yes.

Q. Okay. And you're familiar with what he, what he
suggested, what he wants?

A. 1 am.

Q. Okay.

MR. PETERSON: I wonder, do we have
another -- is this marked in evidence or mot? I don't
think. Do we have another copy or not?

MS. PRUPAS: No.

MR. PETERSON: Let me --

THE WITNESS: There's --

300
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1 MR. PETERSON: If I could just approach the
2 witness, Your Honor. I don't think I need to mark it.
3 THE COURT: Mr. O'Mara first.
4 MR. PETERSON: I beg your pardon?
5 THE COURT: Mr. O'Mara first.
6 MR. PETERSON: Yeah. This is the
7 declaration of --
8 MR. O'MARA: Dr. Byrne?
9 MR. PETERSON: -- Dr. Byrne {(inaudible).
10 MR. O'MARA: Yes.
11 MR. PETERSON: You have that?
iz MR. O'MARA: Right. Isn't that part of
13 the --
14 MR. PETERSON: Court record.
15 MR. O'MARA: -- court record, Your Honor?
16 THE COURT: Which exhibit?
17 MR. PETERSON: It's attached as Exhibit 1 to
18 the petition.
19 THE COURT: Are you asking that it be
20 incorporated into the trial record --
21 MR. PETERSON: Yes, Your Honor.
22 THE COURT: -- as an exhibit? And you're
23 both stipulating to it?
24 MR. O'MARA: Yes.
W 25 MR. PETERSON: I am, Your Honor.
301
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THE COURT: All right. We'll mark it next
in line.

THE CLERK: It's going to be Exhibit 7.

THE COURT: Exhibit 7, Mr. Peterson.

MR. PETERSON: Thank you. I only have the
one, Your Honor.

THE COURT: That's all right.

MR. PETERSON: It's part of the court
record.

THE COURT: That's all right. I can hand it
back when you're finished with it.

MR. PETERSON: Okay.
BY MR. PETERSON:

0. I'll show you, Ms. Lidholm, Exhibit 7. And from
my own memory I'm going to find the right paragraph.
Direct your attention to paragraph 26.

A. Yes?

Q. Okay. You've seen this before, have you not?.

A. I have.

Q. Okay. And just, just very briefly, if you take a
look at the, the procedures called for under paragraph
26 in this declaration by Dr. Byrne, and you'll see, it
goes through the alphabet. It's one through Z, so I
guess that's --

MR. PETERSON: Is that 267
302
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1 MS. PRUPAS: 26.

2 BY MR. PETERSON:

3 Q. It's 26. Plus -- it's about 33 procedures. Do
4 you see that?

5 A. Yes, I do.

6 Q. Okay. Do you recognize these, some of these

7 procedures?

8 A. I do, many of them, not all.

9 Q. Okay. Can you generally describe or categorize
10 them in any way?

11 A. From what I can tell, there are requests for both
12 procedures, blood work, and supplements, as weil as

13 other items, like an air mattress and, and things like
14 that. There are also, there's orders for medications,

15 and some of them I'm not familiar with.

16 Q. Right.
17 A. Again, I'm not practicing anymore.
18 Q. Now, practically speaking, logistically, who does

19 these procedures?

20 A. Who performs them --

21 Q. Yeah.

22 A. -- or who orders them?

23 Q. Well, both.

24 A. Okay. For a hospital, the only person who can

:25 order any of this that is described under 26 is a -- 13?53
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gorry, 25 -- 1s a physician who is licensed in the state
of Nevada and that is credentialed to practice at Saint
Marv's. |

Q. Right.

A. He or she can write the order for these. 1In
terms of carrying out the orders, there's a wide array.
When it involves pharmacy, we have our pharmacists issue
the medication. If it is a request for lab tests, that
means that it goes through our laboratory department,
and a phlebotomist, or someone of that sort, draws the
blood. And in the case of specific equipment, you Know,
an air mattress would be brought to the patient. But
it's all based on physician, documented physician
orders.

Q. Okay. Now, with respect to the protocols at the
hospital, and also with respect to the regulations that
apply to hospitals, are you familiar with, like,
Medicare and Medicaid regulations that apply to
hospitals?

A. Yes, I am.

Q. Can hospitals order doctors to order things? Can
they direct doctors to perform certain procedures?

A, No, we cannot.

Q. And can, can the, can -- if the doctor wants to

order something, the hospital then carries it out? 304
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1 A. If the doctor wants to order something and it is
2 within established medical practice and abides by our

3 medical staff ruleg and regs and bylaws, as wéll as

4 hospital policy, then, yes, we can carry it out.

5 Q. Okay. But for instance, this list of things that
6 Dr. Byrne has identified here, the hospital is without

7 legal authority to order any of these things to be done

8 toc Aden.

9 A. That's correct.

10 Q. It has to be a physician that orders them.

11 A. It has to be a physician.

12 Q. Okay. Now, you've been working, you've been
i3 involved in this matter, really, for over a month, a

14 month and a half, at least. Or more, probably; right?
15 A. Since the beginning of April, yes.

le 0. Okay. Now, if -- on behalf of the hospital, has
17 the hospital extended an opportunity to the family to

18 retain whatever neurologist that they want to come in

19 and examine Aden Hailu at any time for any reason?

20 A. I, I have not personally extended that offer, but
21 I can tell you unequivocally that we would welcome and
22 allow the family to bring in a physician that they were
23 comfortable with to carry out these, or any other
24 orders, as long as the physician is licensed in the
1.2 state of Nevada and is credentialed at Saint Mary's

305
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Regional Medical Center.

Q. But if they're not credentialed at Saint Mary's,
can that happen? Can you make that happen?

A. Yes, we can make that happen. We have provisions
in our medical staffs rules and regs and bylaws, as well
as within hospital protocols, that if the physician is
licensed in the state of Nevada, and our medical staff
gservices can verify that this physician is in good
standing, we can allow a physician what is called
temporary emergency privileges for the purposes of
seeing and treating one patient. Something that usually
can take several months can be done in probably less
than 24 or 48 hours.

Q. ©On the credentialing part?

A. On the credentialing part, vyes.

0. All right. ©Now, with respect to the opportunity
to -- you understand, of course, that the debate that's
going on here is the, is the application of the Uniform
Declaration of Death Act. You understand that.

A. I do.

Q. Okay. And obviously the hospital believes it's
applied the criteria -- not the hospital, the doctor
also applied the criteria established by the American
Academy.

MR. O'MARA: Your Honor, a lot of leading
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1 questions.

2 THE COURT: A lot of leading questions.

3 MR. PETERSON: That was, hopefully, -just

4 background.

5 THE COURT: 1It's preliminary. I understand.
6 MR. PETERSON: Yeah, just background.

7 BY MR. PETERSON:

8 Q. The question really is: The hospital make, has

9 the hospital made available to the family the

10 opportunity to have a physician come in, provided that
11 they're properly credentialed, to conduct whatever tests
12 or examinations that they want in order to make their

13 own determination under the Uniform Act?

14 A. Yes, we have.

15 Q. All right. And is the hospital still willing to

16 do that?

17 A. Absolutely.

18 Q And is the hospital willing to pay for that?
19 A. Yes, we are.

20 Q Ckay.

21 MR. PETERSON: No further questions.
22_ THE COURT: Mxr. O'Mara?

23

24

)25
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1 CROSS EXAMINATION

P BY MR. O'MARA:

3 Q. The only gquestion I would have is that there is
4 now a process that you explained where a physician that
5 they may bring up from, like, Las Vegas to come in, as
6 long as he's licensed and credentialed at some hospital
7 in Nevada, you would accept him to allow to do the

8 procedures that have been recommended?

9 A. That's correct. If the physician is licensed in
10 the state of Nevada, and our medical staff services,

11 through their processes, can verify that the physician
12 ig in good standing, we can provide he or she with

13 emergency privileges fairly rapidly. I don't want to
14 commit to an hour, but it will be quickly, yes.

15 Q. First of all, if we had a Las Vegas doctor, it's

16 going to take more than an hour just to get him here.

17 So --

18 A. Some of that can be done --

19 0. I assume that that's something that you would be
20 willing to cooperate with Mr. -- I have a terrible time
21 with his name, last name -- Fanuel.

22 A. Yes, we would be willing to do that.

23 THE COURT: Has that offer been made before

24 6:15 on June --

25 THE WITNESS: Yes. 208
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THE COURT: -- July 2nd?

THE WITNESS: We have made that offer
through our legal counsel to current and past --

THE COURT: And you're making --

THE WITNESS: -- counsel.

THE COURT: -- it again tonight? You're
making that offer again tonight?

THE WITNESS: I'm making that offer again
tonight.

MR. O'MARA: Your Honor, I can represent to
the Court that I've never heard of that offer until just
now, and I would accept that offer on behalf of my
client.

THE COURT: And how would that offer be
effectuated? How do you envision that protocol
occurring?

THE WITNESS: I'm not quite sure -~ oh, how
it would occur? If the family is able to find a
physician that has not currently been involved in the
case that is willing to come in and verify, either
verify what has already been determined by the treating
physicians or write the orders for the procedures and
the medications that was suggested in this exhibit, that
we would allow that.

MR. O'MARA: As I hear it, Your Honor, Wh%ﬁ]g
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1 she's saying is if I, my client gets a physician that's
2 licensed in the State of Nevada, comes here, sees the

3 client and agrees with the recommendation of Dr. Byrne,
4 that he may perform those items that have been

5 recommended, he or she can perform those items that have
6 been recommended by Dr. Byrne. Is that correct?

7 THE WITNESS: That's correct.

8 MR. PETERSON: Are you wondering why we're
9 here, Your Honor?

10 THE COURT: I certainly am.

11 MR. O'MARA: We're here because I never

12 heard of it before.

13 MR. PETERSON: The problem is, the problem
14 has always been, Your Honor, they've had this time to
15 do, get any physician they want, and they know that.

16 That offer was extended, by the way, to Cal Dunlap.

17 That's why he was going to get a physician to come in,
18 one of their choice, basically, to come in and do

1% whatever tests that they wanted to confirm whether she
20 was dead or not dead. And if she was dead -- obviously

21 if there's a doctor that confirms that she is not dead,

22 we're going to -- we're not, we're not going to overrule

23 that.

24 THE COQURT: All right. How much time do we
WAES need to get that done? 3]1]
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1 MR. PETERSON: Well, I think Ms. Lidholm

2 would like to have it done within -- we don't think it
3 will ever happen, but that's why we'd like to put a

4 short time on it. But if they need an opportunity, I'm

5 sure Ms. Lidholm will give them the opportunity.

6 THE COURT: Well, let's ask --

7 THE WITNESS: Yes.

8 THE COURT: -- Mr. Gebreyes.

9 MR. GEBREYES: Yes.

10 THE COURT: How much time do you need to

11 identify and provide to the hospital -- first of all, do

12 you want to take advantage of that opportunity?

13 MR. GEBREYES: I would like to take

14 advantage of that opportunity, because I haven't been

15 given one before.

le THE COURT: And how much time, reasonably

17 and efficiently and promptly, do you envision needing to
18 secure a medical provider, as described, and have that
19 person examine your daughter --

20 MR. O'MARA: Your Honor, may I --

21 THE COURT: -- and possibly prescribe the

22 medication that's been identified?

23 | MR. GEBREYES: You know, Your Honor, I
24 cannot -- excuse me.
E MR. O'MARA: May I make a suggestion, Your
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1 Honor? I'm not sure he's in a situation where he can
2 answer that question. But obviously nothing can be done

3 until Monday.

4 THE COURT: Can I see counsel in chambers?
5 (A short recess wag taken at this time.)
6 THE COURT: All right. Counsel, we're back

7 on the record. This brief break has led me to believe
8 that we may have a temporary interim settlement.

9 MR. O'MARA: I didn't hear a word you said
16 with that truck going by.

11 THE COURT: Do we have a temporary interim

12 settlement? Not settlement. Agreement?

13 MR. QO'MARA: Yes.
14 THE COURT: Mr. Peterson?
15 MR. PETERSON: Yeah, a stipulation of the

16 sort, yeah.

17 THE COURT: Yeah.
18 MR. PETERSON: Yes.
i9 THE COURT: Would you like me to say it, or

20 would you like to say it? Or who would like to repeat
21 the stipulation?

22 MR. PETERSON: Well, I think, I think maybe
23 I'll say it --

24 THE COURT: Okay.

| 25 MR. PETERSON: -- if that's all right, Yogﬁig
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1 Homnor.

2 THE COURT: Sure.

3 MR. PETERSON: I think we're, what we

4 discussed in your chambers, and I think came to a

5 consensus, as I've communicated, hopefully accurately,

6 to my client, is that the, the petitioner is going to

7 have 21 days, 21 days in which to obtain the services of
8 a physician, licensed in the state of Nevada, who is in

9 good standing and can be credentialed.

10 (Cell phone rings.)

11 MR. O'MARA: Excuse me, Your Honor.

12 THE COURT: That's all right.

13 MR. O'MARA: TI called her because I was late

14 for work.

15 THE COURT: 1It's all right, Mr. O'Mara.

16 MR. PETERSON: And can be credentialed by

17 Saint Mary's Hospital to come up to the hospital,

18 examine the patient, determine, for the patient, whether
19 that patient ig alive or dead, and if alive, to order

20 whatever medications or procedures that licensed

21 physician deems appropriate, to include a complete

22 medical plan, a discharge plan.

23 That also would include discharging from the
24 hospital and transporting from the hospital to some

25 other location other than Saint Mary's Hospital. And
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1 Saint Mary's Hospital -- and at their own expense, by
2 the way.
3 THE COURT: Although I did hear an offer of
4 payment from the hospital, so you need to kind of back
5 out of that a little bit in terms of payment of a
6 consulting physician.
7 MR. PETERSON: Well, what I, what I intended
8 on the, what I mentioned in court here, was the same
2 proposal we had made previously, and that was that they
10 would retain the services of a neurologist, and a
11 neurologist would come in and make a determination of
12 1ife or death. Aand, and what I proposed was that we
13 would pay for that procedure. But not, you know, not
14 bagically to pay for, because she's clinically dead, not
15 to pay for any of the procedures that the doctor is
16 going to be ordered, or that the doctor himself performs
17 for the patient. You know, that --
18 MR. O'MARA: Your Honor.
19 MR. PETERSON: -- that can't be at the
20 hospital's expense.
21 MR. O'MARA: Your Honor, in that regard, my
22 client received notice from Medicare that they will
23 cover all the medicals all the way up to the end of
24 July.
= ?5 MR. PETERSON: 1In any event, Dr. -- excuse

314
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1 me. In any event, Your Honor, I think what we
2 envisioned here, and the way I've communicated it to my
3 client, and that is -- by the way, they're not, theY're
4 not thrilled with the 21 days, because it is expensive

5 to do this 24-hour care for this patient, who we believe
6 is clinically dead.

7 But what, what we hope and what we intend is
8 at the end of this 20-day period, this patient either

S will -- we'll come back to this courtroom at that point
10 in time for a final determination by you, or that

11 patient will be out of the hospital.

12 THE COURT: All right. Mr. O'Mara®?

13 MR. O'MARA: Your Honor, and in our meeting
14 in chambers, you gave us five things that Mr. Fanuel was
15 to accomplish in that 21 days. Actually, it's 19 days.
16 THE COURT: It's 19 days.

17 MR. O'MARA: We're going to do it on the

18 21st, and I think that's where the numerical differences
19 are. If the Court could enumerate those five things

20 that the Court wants my client to accomplish --

21 THE COURT: Here's what I heard, and here's
22 what I understand. That Saint Mary's Hospital will

23 accommodate a physician who is licensed in the state of
24 Nevada, who will provide privileges, Saint Mary's will
s provide privileges to practice within the hospital, on
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1 an expedited basis, potential as quickly as a

2 turn-around of 24 to 48 hours. I heard the chief

3 executive officer offer that the hospital would

4 accommodate requests for procedures, blood work, and

5 supplemental medical orders of such a physician, as, as
6 determined appropriate by such physician, and that that
7| physician would be paid for by Saint Mary's. Now, Mr.
8 Peterson has qualified that, and Mr. O'Mara has said

g we're good, we have Medicare.

10 But I really don't want to be back in the
11 same situation we're in today with a non-neurological
12 expert advising the Court with respect tc what are

13 primarily neurological issues. So you need to look for
14 an appropriate physician to address the needs of your
i5 daughter, as articulated by you and through your

16 counselor, and through the physician who's already

17 testified.

18 Whether or not that physician determines

19 death or not is really not the issue, it's whether or
20 not that physician is going to treat the patient,

21 prescribe the protocol for the patient that the guardian
22 is hoping for, and works with the guardian to

23 accommodate transfer.

24 Now, with respect to transfer, my impression

25 was the following of the agreement: The guardians wi%%lt;
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1 have a plan of care supported by a medical physician

2 that details the substance of the treatment and care

3 plan for your daughter. That the treatment and care

2| plan needs to be a feasible plan in her best interests.
5 That that care plan will include the transportation,

6 method and manner, the location to where she will be

7 transported, the plan of care for your daughter, once

8 she arrives at the destination. All right? You need to
2 have -- and the method of payment for such care. That
10 needs to be all in the plan of care submitted to the

11 Court, supported by medical evidence.

12 The Court's view is this is a second

13 opinion, being accommodate by Saint Mary's, requested by
14 the guardian, and approved by the Court within the

15 parameters identified, based on the knowledge that we
16 have today.

17 It's my impression the parties are

18 stipulating to suspend this hearing to preserve the

1s evidence and to reconvene in 19 days, either to receive
20 a report on the transfer or to address the remaining

21 issues that still are outstanding, including the

22 evidence and relying on the evidence presented today,
23 with any supplementation that either party provides,

24 including the possibility of an existing or new ethics
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1 possibility of a new physician's evaluation from the

2 person that you hope to receive assistance that you have
3 not vyet identified.

4 For those reasons, the Court will accept the
5 stipulation, if that's what you understand it to be, Mr.
6 Q'Mara.

7 MR. O'MARA: That's what I understand it to
8 be, Your Honor.

9 THE COURT: Is that what you understand it

10 to be, Mr. Peterson?

11 MR. O'MARA: Do you understand it?

12 MR. GEBREYES: Yes. To some extent, yes.

13 MR. O'MARA: Is that right?

14 MR. PETERSON: It's my understand, yes, Your

15 Honor.

16 THE CQURT: Okay. Well done. The Court
17 will accept the stipulation.

18 MR. O'MARA: Your Honor, my client has a

19 gquestion. Hold on.

20 | MR. GEBREYES: Yeah.
21 (an off the record discussion was held at this time.)
22 MR. PETERSON: Your Honor, you did raise,

23 it's really not our issue, but we want it to be legal
24 and final, vyou did raise the issue, I'm not familiar

25 with, about a co-guardian?
318
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1 THE COURT: Hold on.

2 MR. O'MARA: There is no question of dead or

3 alive. That's what I understand --

4 THE COURT: I don't know that that's --

5 what, what you have represented you want, and what the

6 hospital said they will accommodate --

7 MR. O'MARA: Right.

8 THE COURT: -~- is i1f a physician from Nevada

S comes in and says: I identify this treatment plan as

10 necessary and appropriate. I will assume responsibility
11 for effectuation of the plan. My plan of care will

12 result in an expected beneficial outcome to the patient
13 in the fellowing, of the following nature. Because the
14 Court still has the best interest determination to
15 evaluate in relation to the guardians' decision making.
16 So we have had a lot of evidence on whether
17 or not there is sufficient medical documentation to make
18 a declaration of death or not. You, you may or may not
19 address that. It's going to be what the prlan of care is
20 and where you go from here.
21 MR. O'MARA: That sounds fine, Your Honor.
22 THE COURT: And you need to be ready for the
23 possibility that your consultant may end up concurring
24 with Saint Mary's Hospital. Do you realize that?
| 25 MR. O'MARA: I do.
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1 THE COURT: And that evidence also needs to

2 be shared with the Court. Do you understand that?

3 MR. O'MARA: Yes.

4 THE COURT: Okay. All right. So Mr.

5 Peterson, are we still on board?

6 MR. PETERSON: We are, Your Honor.

7 THE COURT: All right. Mr. O'Mara, are we

8 still on board?

g The final issue was where is the co-guardian
10 in this case. The Court needs to rely on the decisions
11 of the co-guardians, as well as the decisions of the
12 hospital and the medical evidence. SO there's a glaring
13 absence of the co-guardian. If it's difficult for her
14 to appear, she may participate by phone. But it's kind
15 of a void in the record that, that needs to be
16 corrected.

17 MR. O'MARA: That sounds fine, Your Honor.

18 THE COURT: All right. You can work

i9 together on deciding who's going to prepare that order.
20 You can get a copy of the tape, because the minutes are
21 going to take longer than the time of the next hearing.
22 Okay?

23 All right. Thank you very much. SO SOIry
24 for the heat. Thank you for all of you staying here.

o fs 25 THE CLERK: (Inaudible). 320
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THE COURT: Oh, yeah. 8o July 21st. 1:30,
yeah.

THE CLERK: July 21st at 1:30.

THE COURT: And you have the afternoon.

MR. PETERSON: Very good, Your Honor.

THE COURT: Okay? Thank you very much.

MR. O'MARA: 1I'm sorry. The 21st at --

THE COURT: 1:30.

MR. O'MARA: -- in the afternoon?

THE COURT: At 1:30. At 1:30.

MR. O'MARA: Yes. One more question. The
other co-guardian is in Russia attending coliege.

THE COURT: Is she going to be here?

MR. O'MARA: She won't be here. That's the
problem. Can I have her appear by telephone?

THE COURT: Right. So we can have her
appear by telephone. Counsel can stipulate to a written
statement, you know.

MR. PETERSON: We will.

THE COURT: Okay. We also might be able to
have her video conferenced. So plan ahead in terms of
what that might include. Because our system is, really
works well, unlike our air conditioning.

MR. O'MARA: Thank you, Your Honor.

THE COURT: All right. Thanks very much.
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1 MR. PETERSON: Thank you.
2 THE COURT: Have a good weekend.
3 ] (Hearing concludes.)
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1 STATE OF NEVADA )

2 COUNTY OF WASHOE ) 8s.

4 1, SUSAN E. BELINGHERI, a certified court

5 reporter and notary public for the County of Washoe,

6 State of Nevada, do hereby certify that on Friday, the
7 7th day of August, 2015, I transcribed the above

8 proceedings from a CD;

9 That the foregoing transcript is a true and
10 correct transcript of the CD taken by me in the

11 above-captioned matter to the best of my knowledge,

12 skill and ability.

13 I further certify that I am not an attorney
14 or counsel for any of the parties, nor a relative or

15 employee of any attorney or counsel connected with the

16 action, nor financially interested in the action.

17
18
19 SUSAN E. BELINGHERI, CCR #655
20
21
22
23
24

25
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