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WEDNESDAY, APRIL 22, 2015 AT 10:09 A.M.

THE COURT: Okay. Will everybody state
appearances and we’re ready to go?

MR. BARLOW: Jonathan Barlow for Stephen Lehnardt,
the Trust Protector.

THE COURT: Okay.

MS. RENWICK: Charlene Renwick on behalf of
Dunham Trust Company.

MR. BARNEY: Anthony Barney on behalf of
Christopher Davis.

THE COURT: All right.

MR. SOLOMON: And Mark Solomon and Joshua Hood on
behalf of Caroline Davis.

THE COURT: Okay. So, this 1is, again, my day to
deal with these family i1ssues. So, anyway, let’s discuss.
This 1is -- Mr. Solomon, your Petition to Assume
Jurisdiction over the Trust. I didn’t really see that that
issue, the assuming that jJurisdiction over the trust, was
really opposed. So to that specific relief requested, 1is
anybody really opposing that?

MR. BARNEY: Yes. I filed a Motion to Dismiss --

THE COURT: Okay.

MR. BARNEY: -- his Petition in that regard.

THE COURT: Okay. All right. But I thought that
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was —- Just to dismiss the petition or Just to dismiss your
client or to dismiss the petition?

MR. BARNEY: Dismiss the —--

THE COURT: Okay. It was Mr. Barlow who was just
locking -- who did his Joinder the right way. Nobody ever
does Joinders the right way. He --

MR. BARLOW: Well, thank you.

THE COURT: He made 1t really clear: I'm only
Jolning —-- people always just file joinders and I'm like:
What are you Jjoining? He made 1t real clear what he’s
Jjoining. He 1i1s joining only to the extent that --

MR. BARLOW: Right. We turned in Mr. Barney’s
arguments --

THE COURT: Right.

MR. BARLOW: -- related to the jurisdiction and --

THE COURT: Jurisdiction only.

MR. BARLOW: -— the -- limited to the --

THE COURT: Okay.

MR. BARLOW: -- joilnder parties. There was a
concern that we had that we didn’t join and subsequent
conversations after review of the Reply that we may have
changed our position on that.

THE COURT: Okay.

MR. BARLOW: So, essentially, we’'re all

essentially in full joinder with the --
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THE COURT: Okay. So you're --

MR. BARLOW: -- Motion now after reviewing --

THE COURT: All right. So then --

MR. BARLOW: -- the Reply.

THE COURT: -- what’s your client’s position on —--
any other --

MR. SOLOMON: Yeah, we did file a Reply, Your
Honor.

THE COURT: Okay.

MR. SOLOMON: You mean to Mr. Barlow?

THE COURT: Yeah. Okay.

MR. SOLOMON: Yeah, our position 1s that we
properly, under our statute, asked the Court to confirm him
as Trust Protector and Distribution Advisor because that’s
what our law requires.

THE COURT: Okay. So, --

MR. SOLOMON: How do you want to tackle this, Your
Honor?

THE COURT: I think -- that’s why -- I think,
first of all, can we just make it clear who i1s on first?
S0, —-

MR. SOLOMON: It’s my petition but they never
really responded to my petition --

THE COURT: Right. So, --

MR. SOLOMON: -- substantively.
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THE COURT: -- the interests --

MR. SOLOMON: What they did was just took this
Jurisdictional --

THE COURT: Right.

MR. SOLOMON: -- Motion to Dismiss --

THE COURT: That was why I was wondering because -

MR. SOLOMON: -- which I don’t -- I opposed
specifically --

THE COURT: I know. It seemed like nobody was
really —-—- 1t didn’t -- 1t had gotten to this jJurisdictional
lssue, we didn’t really get to the i1ssue of, you know, does
this Court have -- can this Court, vyou know, assume
Jurisdiction?

MR. BARNEY: And, Your Honor, therein lies the
Motion to Dismiss. If the Motion to Dismiss 1s determined
on 1ts merits, -—-

THE COURT: SO —-—

MR. BARNEY: -- this Court does not have
Jurisdiction to --

THE COURT: -- I guess that’s my question 1s --

MR. SOLOMON: We only accept jurisdiction to
determine jurisdiction, obviously. So, --

THE COURT: Right.

MR. SOLOMON: -- that’s where I think we are, Your
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Honor.

THE COURT: So, yeah. And -- okay. So I guess
that’s the gquestion then 1s: Does 1t make more sense to
start with the Petition to Dismiss --

MR. SOLOMON: I think so, yes.

THE COURT: -- and make the decision with respect
to jJurisdiction —--

MR. SOLOMON: And I can cover both in my response

THE COURT: Okay.

MR. SOLOMON: -- Dbecause --

THE COURT: Perfect.

MR. SOLOMON: -- they’'re relevant.

THE COURT: Then excellent. And I don't know, Mr.
Barney, who i1s arguing -- okay. Good. Thanks.

MR. BARNEY: Thank you, Your Honor.

Your Honor, as you are aware, the issue of
Jurisdiction arises or fails under the issue of whether or
not there 1s a valid amendment to the trust. The terms of
the trust specifically indicate that in order to create an
amendment there must be a change 1n situs that is
effectively ratified as a condition precedent to any
amendment amending the trust to the laws of the state of
Nevada.

Under the terms of the trust, the change in situs
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1s required only after the consent of all of the
beneficliaries. The then acting Protector and the consent
of the Trustee after 1t has received i1ts counsel during the
life of the testator a written opinion and thereafter an
opinion by counsel that a change in situs 1s proper.

In this case, 1n order for there to be a first
amendment, to even give the Court jurisdiction on the basis
upon which to take jurisdiction under 164.010, there had to
be a proper change 1in situs and there didn’t occur a proper
of situs 1n this case. There are certain beneficiaries of
this trust. We have Christopher Davis, we have Caroline
Davis, we have their son, and we also have Taria [phonetic]
Davis. Okay. The amendment would have required all of
their consents to —--

THE COURT: But it said 1t was unanimous.

MR. BARNEY: It was unanimous.

THE COURT: Oh.

MR. BARNEY: And the trust, Your Honor, doesn’t
require unanimous consent, 1t requires all beneficiaries.
That’s the pertinent part of the trust and that’s set forth
under Article 14. All beneficiaries must consent to this.

As far as we know --

MR. SOLOMON: Who didn’t consent?

MR. BRARNEY: Taria [phonetic].

MR. SOLOMON: Who 1s that?
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MR. BARNEY: Taria [phonetic] 1s the wife of
Christopher Davis.

THE COURT: Okay.

MR. SOLOMON: Not at the time of this.

THE COURT: Okay. All right.

MR. BARNEY: Yes. And, in fact, 1it’s clear that
they understood she was a beneficiary because in their
Opposition to our Motion to Dismiss, they actually notice -
- they took to notice her, okay, but they hadn’t previously
done so. OQOkay. It’s clear that she did not consent to
this.

There also wasn’t an acting Alaska Trustee at that

polint to consent to the transfer. Mr. Solomon presented

evidence that was very clear that on December 5" that

Alaska Trust USA tendered their resignation and was no

longer the Trustee at that point. Then, allegedly, 1n
February, the first amendment was produced wherein the
change 1n situs occurred, allegedly, and a new Trustee was
appointed in that same document.

Now, Your Honor, that begs the gquestion: How
could a Nevada Trustee based in Nevada who could only
operate within that situs be the Trustee that referred to
in the trust but had to receive counsel before they made
the change 1n situs that would also make the amendment

operative as a condition precedent and then go ahead and
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sign on an amendment where they were only appointed in that
same amendment? It’s impossibly, Your Honor.

Clearly, the trust envisioned that it was the
Alaska Trustee that would obtain advice and understanding
from counsel before they agreed to transfer the situs.
Dunham Trust couldn’t even agree to have 1t transferred and
administered under a situs other than Nevada because
they’re only licensed in Nevada to administer this trust
and clearly 1t wasn’t them.

SO we know in this matter that neither the Trustee
nor the beneficiary under the trust consented. So we
didn’t have all of the beneficiaries as required. We
didn’t have the Trustee, therefore no condition precedent
of the situs actually being changed and thereby allowing
any amendment to the trust. And that was originally what I
raised in the first -- in my first pleading in the Motion
to Dismiss. I expanded upon that in our Reply where I set
forth the very parameters of what the Court needed in order
to Justify jurisdiction.

In effect, Your Honor, what we have 1s the -- 1it’s
the first time I've seen it 1in my career where someone 1s
actually asking for information obviously in the context of
an accounting not from the Trustee, Your Honor, but form
the beneficiaries, the purported beneficiaries, of that

distribution. Therein lies the concern. We’ve got several
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entities that have been named as supposedly distributees of
this money under the tenure of the Alaska Trustee to the
tune of $2.2 million at a time when Christopher Davis was
not a fiduciary in any capacity. And yet, now under this
purported amendment that’s clearly defective, for the
amount of $25,000 apparently that Dunham Trust received
most likely for thelr administration costs, that there is a
backend run to try to use this $25,000 out of the $2.2
million to obtain jJurisdiction to find documents that are
in the possession of the prior Trustee who would have had
to account for that under Alaska law and yet the recipients
of that money are the ones that are being asked, under our
statute, to account —-- under a trustee statute, under
164.015.

And therein lies the indispensible party dilemma
that we have. We’ve got a situation now where, A, the
whole basis of their jurisdiction is based upon a faulty
amendment that never should have occurred and to which Mr.
Lehnardt, 1t’s my understanding, has agreed is a faulty
amendment based upon the fact that all of the parties were
not brought to the table and the Trustee did not properly
consent.

And then we have the 1ssue, Your Honor, that 1is
also concerning in that under NRCP 19(b), we’re asking that

the case be dismissed because the parties that are asked to
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provide the documents apparently are all indispensible
parties or not indispensible parties, according to
Caroline, but apparently are indispensible for purposes of
providing the documents that they need. None of the
service in this matter was provided properly under 164.010.

And, 1in fact, let’s look at the recipients that
they want to receilve the funds from or get an accounting of
those funds. They want to get it from a distributee, the
Davis Family Office, which 1s a Missouri Corporation.

Now, Your Honor, I don’t see anything on the
service record that would indicate that that Davis Family
Office partnership was properly served. There’s no Rule 4
service. I don’t see anything that indicates that any of
the companies that are considered persons under our law
were properly served under Rule 4. They’re using the
relaxed standard of 155.010, essentially, to serve everyone
and then those people that they want documents from that
they think essentially they can dispense with, they don’t
notice 1t even at all.

And, so, we have a real dilemma here. One of the
important things about the 164.010 jJurisdiction 1s that it
was glven to courts essentially to reach out and to take
Jurisdiction over property, not persons. Even 1in the fact
of trust proceedings, 1f we want to go against a Trustee,

we’ve got to serve personal service and get a citation on
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the Trustee because this Court has limited jurisdiction,
and rightly so under the relaxed standards that are set
forth under 155.010, which 1s simply a mailing. There’s no
clear understanding of whether or not any of these
individuals would even receive 1t under the relaxed
standard, but, in this case, we know that they didn’t
receive 1t at all because they weren’t even noticed up.

And the ones that were noticed up, in hindsight, when they
realized, oops we forgot, we didn’t get that other
beneficiary’s consent and therefore we have the invalidity
now of the first amendment, we’re going to try to serve her
under 155.010 and send her notice through the mail at --
not upon the original motion but upon their Opposition to
the Motion to Dismiss.

And, therefore, Your Honor, I would respectfully
request that this matter be dismissed entirely for lack of
Jurisdiction.

THE COURT: Okay. I’'m still trying to understand
where they have an error in this amendment.

MR. BARNEY: Okay.

THE COURT: I'm looking at Article 11.

MR. BARLOW: It’s Article 14, Section © 1s where
the change of situs provision.

THE COURT: Okay.

MR. BARNEY: It’s on page 14-7.
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THE COURT: So the issue 1s not changing the
Trustee? That’s not what you’re arguing about?

MR. BARNEY: The --

THE COURT: Your argument changing the situs?

MR. BARNEY: The change in Trustee could
potentially be —--

THE COURT: Because that doesn’t require 1t --

MR. BARNEY: No. That could be potentially
changed by Mr. Lehnardt but it -- but the fact i1s it could
not be changed under an amendment unless the change 1in
situs had occurred in that regard.

So, his ability to appoint a Trustee in Nevada to
work over an Alaska trust where they’re not licensed to do
so would obviously most likely be invalidated even under
that theory of whether or not he could appoint a Trustee.
Apparently, they’re appointing a Nevada Trustee based upon
a defection -- or a defective change in situs which was --
never occurred.

THE COURT: Yeah.

MR. BARNEY: And they did 1t --

THE COURT: So --

MR. BARNEY: -- in the same amendment.

THE COURT: So: Except as expressly provided in

here 1n the situs of this agreement or any sub trust

established hereunder, may be changed by the unanimous
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consent of all of the beneficilaries then eligible to

receive mandatory or discretionary distributions.

MR. BARNEY:

THE COURT:

MR. BARNEY:

Okay.
So isn’t that just the children?

What’s that?

THE COURT: That’s the children and who else?

MR. BARNEY: Well the --

THE COURT: In other words, Christopher -- the two
-— who -- to the children. Who else 1s entitled to

mandatory or discretionary --

MR. BARLOW:
mandatory dis --

THE COURT:

MR. BARLOW:

THE COURT:

MR. BARLOW:

No. So the children are the

Right.
Reneficiaries.
Right.

But the trust also provides that

their spouses and their decedents are discretionary

beneficiaries of the
THE COURT:
MR. BARLOW:
discretionary -- the
THE COURT:
MR. BARLOW:
the all.

THE COURT:

Okay.

-— trust. So that would be the
spouses and decedents.
Okay. So --

Those -- that would be encompassed 1n

Okay.
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MR. BARLOW: And --

THE COURT: Okay.

MR. BARLOW: If I just -- really briefly. 1I’d
Just add also on that point then -- so the position of the
Protector who took this and, of course, he’s very hesitant
to come and say, yeah it looks 1like I made a mistake, but
upon review, 1t does look like we’re missing some of the
beneficiaries.

And then the second clause of that sentence that
you Just started says with all the -- consent of all the
beneficiaries, then, comma, and then 1t alsoc says:

With the consent of the then acting Protector --
obviously, he consented, and the Trustee that are involved.
We had an absence of Trustee actually at that point because
the previous Trustee had resigned about three months
earlier.

THE COURT: Okay.

MR. BARLOW: So technically what should have
happened, it appears now in retrospect, 1s a new Alaska-
based Trustee should have been appointed in the interim for
the purpose of consenting to the change of situs to Nevada
so that that Trustee could get the advice of counsel that
was called for 1in that paragraph to make sure that there
were no adverse conseqguences. SO that appears to be the

step that was missing and Mr. Lehnardt’s goling to have to
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go back to the drawing board to determine whether he needs
to go now go appolint an Alaska Trustee and whether 1it’s
then advisable to then move it down here to Nevada 1f all
beneficiaries consent to do so.

THE COURT: Okay.

MR. BARLOW: So that’s position on that.

THE COURT: Great.

MR. SOLOMON: Your Honor, I’'d like to spell the
word sandbag because this 1s the first time I’ve heard the
lssue that’s been raised. It’s not in their brief, despite
what Mr. Barney just said. They’ve never taken the
position that Taria [phonetic] was a beneficiary. We
understood she was divorced and first time I’'ve ever heard
it.

THE COURT: And she was the wife of --

MR. SOLOMON: Supposedly.

THE COURT: -- the grandson?

MR. BARNEY: No. She was the wife of Chris Davis.

THE COURT: But she’s not the one with the life
insurance policy?

MR. BARNEY: No.

MR. BARLOW: No.

MR. BARNEY: She is the wife of Chris Davis and
was during this period.

MR. SOLOMON: Where 1s the evidence of that, Your
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Honor? There 1s none. They didn’t file an affidavit.
They didn’t file -- they didn’t even raise this issue 1in
any of their pleadings. Total sandbag to wailt until you
get here and say: Hold on. We all made a mistake that
we’ve been acting on for over a year.

I guess their whole theory now is that since she
didn’t consent to this amendment and jJurisdiction here that
the whole first amendment 1s invalid. Chris 1s —--
Christopher 1s not the --

MR. HOOD: Trust Advisor.

MR. SOLOMON: Trust Advisor, no --

MR. HOOD: Investment Advisor.

MR. SOLOMON: Investment Advisor. He’s been
wrongfully investing and holding and making all of the
decisions for this trust for the last year.

THE COURT: There’s apparently no Trustee.

MR. SOLOMON: This -- apparently there’s no
Trustee. Dunham has been administering this for the last
yvear without -- 1t’s all a big mistake because Taria

[phonetic] didn’t Jjoin in this thing, there’s not even a
line for her signature 1n the agreement. Mr. Lehnardt
prepared 1t, contrary to counsel’s statement, he did have
an opinion of counsel in Missouri, Mr. Bresolan [phonetic],
say that it was valid and parties went off and proceeded on

that basis. That 1s a -- as I said, a complete sandbag
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without any support from the record other than counsel
standing up here and making this argument at this late date
without any ability to check the facts or determine what
the heck happened here.

THE COURT: Yeah, because the change in situs 1it’s
done by Christopher Davis, Caroline Davis, and the copy I
have -- I don’t see the signature of Winfield [phonetic]
but --

MR. SOLOMON: It 1s there. There’s a signature
page 1n there that --

THE COURT: Was there a signature page because I
didn’t 1t?

MR. SOLOMON: I think it’s the last page.

MR. HOOD: 1it’s one more page over.

MR. SOLOMON: One more page over. It just sort of
does a little w. That’s the way he signs on everything.
Actually there are two agreements. I can point to both
exhibits that are signed the same way that accomplish the
same thing.

Let me put this in context though. We had a
petition to assume Jurisdiction over this trust to confirm
Dunham as the Directed Trustee, to confirm Christopher
individually and as manager of FHT Holdings, LLC, as the
Investment Trust Advisor, which I guess they’re going to

contend that’s not valid either because we’ll hear that was
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created 1n this last year, we also wanted to confirm
Stephen Lehnardt as the Distribution Trustee -- I'm sorry.
Distribution Trust Advisor and the Trust Protector. And we
wanted an order for immediate disclosure of the books,
records, and information from Chris -- Christopher
regarding over $2,000,000 of loans that were taken against
a $35,000,000 policy that’s owned by the trust and
apparently now signed by Dunham, who they’re c¢laiming 1isn’t
the Trustee, to a wholly owned LLC called FHT Holdings
which 1s managed by Chris.

These funds were pald out or leant to Christopher
individually, to Christopher as the Trustee of the Beatrice
B. Davis Family Revocable Trust, which 1s another trust 1in
Missouri, Your Honor, which my client 1s a 50 percent
beneficiary and a co-Trustee of but can’t get any
information from her brother, calling for an outright
distribution. And we have now filed a proceeding 1in
Missourl with respect to that one because he won’t give us
any information with respect to that trust or why
distributions haven’t been sent to us because mom died over
three years ago. And then, finally, monies were leant to
Chris agalin as manager of the Davis Family Office, LLC.
They won’t give us information with respect to that entity.

The Family Heritage Trust’s main asset 1s this

Ashley Cooper [phonetic] 1life insurance policy for
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$35,000,000 according to notice that it was on the life of
Cheryl Davis [phonetic], a former wife of Chris’s and
there’s a $4,000,000 line of credit on it.

Article 8, Section 1 of this Trust says: Upon
these death, the trust 1s to split into two equal shares,
one for Caroline and one for Chris and his 1ssue and his
spouse. So that’s interesting all by 1tself. That was
supposed to have already happened. I don't know if that’s
happened or not because we can’t get information as to
whether that trust 1s even split 1into two separate shares
and Christopher, his wife, 1f he had one, and wouldn’t even
be beneficiaries of our share.

Now, under Section 8 -- Article 8, Section 4,
Caroline 1s entitled to distributions of income and
principal in the discretion of the Trustee but has never
received a dime and this 1s extremely significant, Your
Honor. Article 12, Section 4 says:

The trust’s books and records along with all trust
documentation shall be available and open at all
reasonable times to the inspection of the trust
beneficliaries and their representatives.

Despite the fact that those books and records are

supposed to be open to beneficiaries, including one who 1s
the —-- currently the sole beneficiary of her share, we

spent over three months the last quarter of 2012 trying to
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get information and documents from Christopher and his
counsel, Harriet Rowland [phonetic], regarding who got the
loan proceeds or the benefit of those, what was the purpose
of those loans, how were those loan proceeds being used,
what’s the repayment terms of the loans, has any repayment
been made, was there any collateral given, 1s there a
collateral agreement, 1s there a promissory note, 1s there
a loan agreement? We were virtually stonewalled. Just
stonewalled. We’'re not getting anything with respect to
this even though Caroline i1s entitled to half of this and
half of everything to the entities that these were leant to
with Chris’s control.

Now the Alaska Trust Company was the original
Trustee. Stephen Lehnardt was the original Trust
Protector. On August 2°%, 2011, Mr. Lehnardt, in his
capacity pursuant to the provisions of the trust, removed
Alaska Trust Company and appointed Alaska USA Trust
Company. And then two years later -- a little over two
vears later, on December 5, 2013, Alaska USA Trust Company
resigned and Mr. Lehnardt appointed Dunham Trust Company 1n
Reno and I think he has the right to do that, period.

On February 24", 2014, which is Exhibit 7 to the
Motion to Dismiss, Alaska USA -- that may be a different
document than Your Honor was looking at.

THE COURT: Okay.
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MR. SOLOMON: Oh Exhibit 7 1s a Motion to Dismiss.
I'm sorry.

[Colloquy between Mr. Solomon and Mr. Hood]

MR. SOLOMON: 1It’s Exhibit 5, Your Honor, I
misspoke.

THE COURT: Okay.

MR. SOLOMON: And actually 1t’s Exhibit 1 to the
Motion —-- Christopher D. Davis’ Motion to Dismiss Exhibit
1. It’s called Release -- Resignation, Release,
Acknowledgement, Consent, and Indemnification Agreement.

THE COURT: Right.

MR. SOLOMON: And the parties to that, contrary to
what counsel said, include Alaska USA, which 1s the present
Trustee, Dunham Trust, Mr. Lehnardt, Chris, Carolilne,
Winfield [phonetic], and they all executed this changing
the situs -- [1ndiscernible] to change the situs of the
trust from Alaska to Nevada, purports to be signed by all
of the beneficiaries and 1t consented to Mr. Lehnardt
amending the trust to change the situs, applicable law,
provisions reqgquired by Dunham, and other amendments.

And then after this document was signed, then Mr.
Lehnardt went out and got his advice of counsel, got a
written opinion, and prepared the first amendment. And
that was dated on February 24, 2014 and that, again, was

executed by Mr. Lehnardt, Dunham Trust, and specifically
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proved by Chris, Caroline, and Winfield [phonetic] and
that’s the document that names Chris as the Investment
Trust Advisor under NRS 103.5543, as a fiducilary under
1063.554, that names Mr. Lehnardt as the Distribution Trust
Advisor under 164.5537, a fiduciary under 1063.554, and then
1t ——- so basically 1t’s Chris individually or as manager of
an LLC to be owned by the trust full power to manage
investments and reinvestments of the trust and to direct
Dunham with respect to the same.

And then, finally, on March 28“ﬂ 2014, Dunham,
presumably at the direction of Chris, because that’s what
he was up -- empowered to do, created a -- the FHT Holdings
Company, naming Chris as manager and thereafter assigning
the policy to the LLC which Chris 1s now managing.

So, you know, we start off with the resumption of
where we were that the first amendment to the trust 1is
presumed valid and there was contrary to this new claim
that there was another beneficiary out there that didn’t
sign, 1t was never challenged until this moment, other than
to say likely that we have a burden to prove wvalidity.
That’s all they said in their moving papers, Your Honor.

We have the power -- we have the obligation to prove
validity. They didn’t specify one reason 1in that or in his
Reply that -- did we see a Reply?

MR. HOOD: No. He jJust did a Joinder 1in
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opposition to —--

MR. SOLOMON: I don't think he --

MR. HOOD: -- our petition.

MR. SOLOMON: Counsel alluded to a Reply. I
haven’t seen a Reply.

THE COURT: I saw your Reply.

MR. SOLOMON: Yes. But I have not seen a Reply by
Mr. Barney -—-

THE COURT: I have no Reply from Mr. Baney.

MR. SOLOMON: -- but he alluded in his argument
that, you know, they specified the grounds for invalidity
in this motion an then reinforced them in the Reply. They
didn"t. All they said i1s: We have the burden to prove the
validity of the first amendment before we could move
forward and our response was: Well, take a look at NRS
47.250 subsection 18(c). There’s a rebuttal for resumption
that 1t’s valid. And then we said: Nobody has suggested
any particular grounds of i1nvalidity.

And then I pointed out that Chris, who 1s the only
person challenging 1t, expressly consented to it. Not
once, but twice in two different documents you just looked
at. So how can he raise 1t? I don't think he can even
ralse this i1ssue he’s now trying to railise with respect to
some other party, especially when he consented to it and

then he took repeated actions.
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THE COURT: Well the only person who I'm goling to
have standing would be Taria [phonetic]?

MR. SOLOMON: I believe she would, assuming she 1is
a beneficiary. I don’t even know that, Your Honor. I was
advised that he wasn’t married at that time, at the time
the thing was done. He may be married now, so I gave her
notice now, but, at this time, I don't know that they were
and none of their documents suggest that she was a
beneficiary. I'm hearing i1t for the first time and that’s
why I stood up and said sandbag because that’s what’s
happening here.

Now, I think the Court had jurisdiction at least
over Dunham, 1irrespective of this i1ssue, but based upon the
record that you have now, anything in front of you, all of
the beneficiaries can sign -- consented to it. This isn’t
evidence standing up here and saying this.

Nevada situs, our Court can clearly give Nevada
Jurisdiction over this. It’s Nevada situs under the first
amendment, Nevada law applies, you have a Nevada Trustee.
That’s sufficient all by itself under 164.010 because 1t’s
doing business here. We know books and records are kept
here because contrary to counsel’s argument, the first
thing we did, Your Honor, 1s go to Dunham Trust to try to
get this information. We’re not stupid and they said: We

don’t have i1it. We have to get it from Chris. They
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supplied us what they have. They gave us a few 1indications
of what’s going on, but they don’t’ have the information.
They do have books and records of the trust though,
including they have possession of the policy and recently
transferred, as I said, to FHT Holdings Company, a Nevada
LLC.

164.010 1s met. There’s 1in personam jurisdiction
over these people that are in front of you. 163.5555 says
that Chris and Stephen Lehnardt submitted to this
Jurisdiction by accepting thelr appointments as Investment
and Distribution Advisors. Again, FHT Holdings, LLC, 1s a
Nevada entity doing business here. There’s no question we
have 1in personam Jjurisdiction.

And then this argument that Alaska Trust and
Alaska USA are somehow necessary or indispensible parties,
1t’s ridiculous. When is a former Trustee a necessary oOr
indispensible party in any proceeding that you are not
asking for any relief from them? And the answer -- are you
telling me every time I have to do something that some
event occurred even though they’re not being asked to be
held responsible for it, I have to name them because they
have some input? Well of course not. It’s ridiculous.

Caroline 1s not objecting 1in her petition to any
act or admission of Alaska or Alaska USA. She seeks no

relief against them. Chris, 1in one capaclity or another,
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received all of the money that we’re talking about here.

He has all of the information we seek about the use and the
status of those loans to him. The former Trustees are not
being placed in the position by our petition where they
need to protect their interest and no one’s being exposed
to multiple liability or prejudice, except for us, if the
Court doesn’t take jurisdiction and reguire him to produce
this information because Alaska Trustees are not subject to
Jurisdiction here and I don't think Alaska has jurisdiction
over Chris. There’s no reason to believe he does. This 1is
the jurisdiction.

And [indiscernible] process our statute, 104,
specifically tells you you serve 1t under 155.010 and we
complied 1n that regard.

THE COURT: Now Mr. Barlow didn’t address this
separate i1ssue, but his i1ssue with respect to the petition
was that 1t doesn’t specifically state a claim against Mr.
Lehnardt. It doesn’t --

MR. SOLOMON: I"11 over that, Your Honor.

THE COURT: -- allege -- okay. Mr. Barlow, you’ll
get a chance to —--

MR. SOLOMON: As Your Honor knows, there wasn’t an
action until recently that we amended Chapter 164 in 1999
[indiscernible]. Prior to that date, you used to file a

petition to ask the Court to assume Jjurisdiction and you
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weren’t allowed to do anything more and all the Court could
do at the 1nitial point was to determine whether sufficient
connections nexus to Nevada were sufficient to assume
Jurisdiction and confirm the Trustees. Then you had to
file separate petitions for any type of relief.

So in 1999, we amended the statute and added
subsection 2 that says that at the same time that you file
the petition to assume jurisdiction under subsection 1, vyou
may file additional petitions for relief. So the law
hasn’t changed. In order to get jurisdiction over a trust,
you have to assume jurisdiction over the trust and confirm
the Trustees or the fiduciaries. That’s what we’re doing.
I think 1t may have been defective 1f we didn’t try and
confirm. That’s all we’re doing 1s confirming the Trustees
or the Trust Protectors and the fiduciaries at this point.

One other additional petition request for relief
which i1is to ask for an order that Chris, who is in
possession of all of this information that belongs to the
trust, produce i1t to the beneficiary to whom the trust says
1s entitled to it explicitly.

So, 1t 1s true that we’'re not seeking any
additional relief against Stephen Lehnardt at this time but
1t’s appropriate to confirm him in the role that’s done.
That gives the Court interim jurisdiction over this and if

we can’t get the information that we need from Chris for
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any reason, we certainly intend to seek it from Mr.
Lehnardt and 1if we have to use another petition to do that
or discovery to do that, we will and that’s appropriate to
do and we don’t have to re-file a petition to confirm him
as Trust Protector, which i1is a step that we are
accomplishing now.

We know that Mr. Lehnardt was intimately involved
in these loan transactions and we put that in our Reply,
Your Honor. There’s designation after designation 1n his

time sheet showing that he was involved 1in these

transactions. So he 1s presumable a repository of some
information. We Jjust wanted to get i1t from the horse’s
mouth, the person who actually got the use -- apparent use

and benefit of these proceeds first, which i1is Chris, and
hopefully that will satisfy our 1ngquiry. But 1f we have
additional 1ssues and have additional claims of Mr.
Lehnardt, then we i1f are, based upon a Court order,
confirming him as the fiduciary, we can proceed.

THE COURT: Okay.

MR. SOLOMON: So that’s where I think we are, Your
Honor.

There 1s nothing before this Court at this point
that in any way, shape, or form shows the petition that we
didn’t [sic] file is not proper 1in every respect. They had

the burden to come in here to show that anything was
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invalid and they haven’t done that. There’s no evidence
before this Court at this point and I -- you know, 1f this
were, 1n fact, invalid, what i1f -- there would be a, you
know, I haven’t had a lot of time to ruminate about this
because I’'m just hearing 1t for the first time, but there
would be a constructive trust here anyway. This has been
operated —-- this trust has been in Nevada for over a year
and huge transactions, 1including the assignment of a
$35,000,000 policy all taken place. There’s a whole slew
of actions that have taken place by the very people who are
now coming here and saying: Oh, well, 1it’s all invalid.
Without presenting any evidence whatsoever of why 1t’s not
true or 1s 1n fact true and I think our petition should be
granted, Your Honor.

THE COURT: Okay. Thank you. Mr. Barlow.

MS. RENWICK: Your Honor, 1f I may?

THE COURT: Yes.

MS. RENWICK: Charlene Renwick on behalf of Dunham
Trust.

THE COURT: Yes.

MS. RENWICK: I do have to agree with Mr. Solomon
with respect to the issue, the invalidity of Dunham Trust
being appointed as the successor Trustee. 1 don’t believe
that i1issue was clearly addressed 1in the moving papers, to

which extent, I did not respond to 1t as I didn’t
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understand that was that argument that was going -—--

THE COURT: Okay.

MS. RENWICK: -- to be raised before the Court
today.

To the extent that the Court i1is being asked to
determine whether the assignment to Nevada was valid, I
request that the hearing be continued and that a briefing
schedule be provided to the parties so that we can properly
address that --

THE COURT: Okay.

MS. RENWICK: -- address that 1issue.

THE COURT: Good point. Thank you. All right.
Mr. Barlow.

MR. BARLOW: Your Honor, just briefly because I
think our role in this i1s really [indiscernible] here, but,
again, the i1ssues about the validity of the first amendment
were railsed to us jJust yesterday for the first time and I
went through the analysis of the trust and 1t appears that
there are problems with the first amendment as far as the
consents that were necessary to do that. That’s where that
came from.

Our concern, 1f the Court 1s tending toward taking
Jurisdiction of this in some manner, 164.010 only requires
the Court to assume jurisdiction -- or excuse me, tO

confirm the appointment of the Trustee. If the Court wants

Page 31

CHRISDAVIS000623




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to confirm the appointment of Dunham Trust Company, then
you have a Trustee that you confirmed the appointment of 1in
this matter.

There -- 1n his capacity as the Trust Protector
and Trust Advisor, he may be a fiduciary under the statute,
not necessarily the Trustee in that situation. And Mr.
Solomon himself just said, 1n response to the question, I
don’t need to bring 1n these two Alaskan Trustees because
I'm not bringing any claims against the Alaska Trustees.
Well why 1s he trying to bring Mr. Lehnardt into this as
well 1f he’s not bringing any claims -- admittedly not
bringing any claims against Mr. Lehnardt?

THE COURT: Oh but he might be amending this if
the issue 1s that Mr. Lehnardt screwed up moving 1it.

MR. BARLOW: Maybe. But that’s the point. If he
has a c¢laim, bring the claim and bring us 1in.

Court Right.

MR. BARLOW: But he -- don’t bring us 1n and make
us sit here and wait --

THE COURT: Doesn’t he have a point that when vyou
move a trust, even 1f ineffectually you move a trust,
Dunham takes 1t over, they start operating, they assumed
they are responsible as a Trustee. There’s all this
activity that goes on. Doesn’t this Court in this

Jurisdiction, doesn’t that give me jurisdiction? I mean, I
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-— you know, you’re kind of somewhat changing your position
on this, but originally 1t seemed -- 1t was my
understanding that it was conceded that even though your
client had come to this jurisdiction, you weren’t -- didn’t
think that they necessarily needed to be in the case, but
that the case was -- 1t was properly in this jJurisdiction.

MR. BARLOW: If the first amendment i1s valid --

THE COURT: Okay.

MR. BARLOW: -- and were goling to be treated as
valid, then we’re operating under 163, which sets out what
happens in these [indiscernible] Jurisdiction, things of
that nature. It does say that a —--

THE COURT: Well doesn’t this Court have to assume
1t’s valid absent some evidence? I don't know who Taraja
[phonetic] i1s or however her name 1s pronounced.

MR. RBARLOW: Taria [phonetic].

THE COURT: Taria [phonetic]? Okay.

MR. BARLOW: Right. And --

THE COURT: She’s not mentioned anywhere.

MR. BARLOW: And, at this point, we —--

THE COURT: Doesn’t seem to be a big life
insurance policy on her life. Who i1s she?

MR. BARLOW: By the representations of counsel,
that’s -- as Ms. Renwick just suggested, maybe there may be

further briefing required to get that information in front

Page 33

CHRISDAVIS000625




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

of the Court and sort that particular issue out.

If we're going to assume that’s it valid and go
back to the original argument we had originally made 1n our
Opposition, when Mr. Lehnardt accepted the employment as
Distribution Trust Advisor under NRS 163, yes that -- the
statute does say he submits to the jurisdiction of Nevada.
I’ve submitted to the jurisdiction of Nevada. Your Clerk
has submitted to the jurisdiction of Nevada. It doesn’t
mean that we are -- that you have to observe that
Jurisdiction over them in this case just to make us sit
around with no claims being brought against us.

THE COURT: Okay.

MR. BARLOW: And that’s the point. Just because
there 1s jurisdiction in Nevada, doesn’t mean you should
exerclse 1t over Mr. Lehnardt where there are no current
claims against him or they’re not --

THE COURT: Because, I mean, it did --

MR. BARLOW: -- asking for any information from
him.

THE COURT: -— occur to me that -- well, nothing
1s mentioned but just out of -- 1s that a grounds to

dismiss 1t or does it Just require more definite statement?
MR. BARLOW: I'm just saying 1in this situation
that Mr. Lehnardt doesn’t need to be a party to this case.

THE COURT: Okay.
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MR. BARLOW: OQOkay. Until an order or something --

THE COURT: At this point?

MR. BARLOW: That’s --

THE COURT: If I said -- 1f there i1s this issue
that this was somehow missed, --

MR. BARLOW: Right.

THE COURT: -- that there’s a central person —-

MR. BARLOW: If there —--

THE COURT: -- missed —--

MR. BARLOW: -- are claims brought against him, 1if
-— some other basis to bring something that would make him
be necessary to this action, then revisit that when that
arises, but as 1t stands right now, there’s no point in
making him just come here and hang out and --

THE COURT: Okay.

MR. BARLOW: -- sit around and walit to be -- to
have a claim brought against him.

THE COURT: Understood. Okay. Mr. Barney.
Interesting.

MR. BARNEY: Thank you, Your Honor.

You didn’t really give me a chance to answer the
question that you had asked previously about the trust and
changing the trust situs. You began to read it. It says:

Expressly as under Article 14, Section 6, changing

the trust situs, such as expressly provided herein, the
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situs of this agreement or any sub trust established
hereunder may be changed by the unanimous consent of
all of the beneficiaries.

It didn’t say the majority consent. It said the
unanimous consent, okay, of all of the beneficiaries.

Then eligible to receive mandatory and

discretionary distributions of net income.

Now, there have been allegations of sandbagging
and yet my Motion to Dismiss hit on this very i1issue right
out of the gate. I said: In order for this Court to take
proper jurisdiction over this case, there was a condition
precedent that had to have been met and 1t wasn’t met. And
therefore, the Trust Protector could not amend this
instrument by written action to change the references to
[indiscernible] references to such new situs or the law of
such new situs and take such action as may be required to
conform the terms of the agreement of this trust.

That’s exactly what happened in this amendment.
It was changed purportedly without the consent of
Christopher Davis’ wife who was a discretionary distributee
and included as part of the all requirement.

Now, the person that drafted that amendment, the
purported first amendment, has already indicated that it
was defective. He stands here today and says: It was

defective. Okay. He didn’t get all of the necessary
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requirements of all of the beneficiaries.

THE COURT: BRBut your client acted on 1it.

MR. BARNEY: The --

THE COURT: Your client did things based on the
assumption that he had this new role and this amendment.
He accepted the role.

MR. BARNEY: And under what legal theory would —--
with him without independent counsel would he be able to
effectuate a document that by the terms of the trust
couldn’t be effectuated? He clearly isn’t res judicata
because there was no prior proceeding. Okay. And our
courts have been very clear about the res jJudicata
requirements.

Under this situation, Chris was clearly under a
mistake that this could have been done and it wasn’t -- the
irony of this whole situation i1s for an argument of res
Judicata even to have grounds, they would have had to
follow the statute in Alaska that was succinctly set forth
in my moving papers. They could have gone to the Court.
They could have ratified the amendment 1n Alaska. They
didn’t. And, 1in fact, when 1t became defective, what Mr.
Solomon offered was a document dated February 2014, after
his admitted document that he put in before where the
Trustee resigned on December 5. 0Okay?

So on December 5%, 2013, Mr. Solomon alleges in
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his moving papers, 1n his petition, and also in his
documentary evidence that he provided to the Court that
this Trustee had in fact resigned two months earlier. And
so, what I did in my Motion to Dismiss, was I put the Court
on notice of that very fact. Not to hide the document, but
to actually put the Court on notice that this document was
invalid. It couldn’t have been signed by a Trustee who had
already advocated and had no authority to sign on that
amendment.

And with that, --

THE COURT: But Mr. Solomon’s constructive trust
point 1s that i1if that has to be litigated, whether this was
a valid amendment or not, doesn’t the Court still have to
take jJurisdiction so that we can litigate that? Because
your clients acted on it. They’ve moved -- they turned
this over to Dunham. They’re acting as the Trustee.
There’s all this activity taking place based on the
assumption that it was wvalid. You client’s now coming 1n
and saying all that activity I took was based on a void
document. So everything I have done is wrong. Mr.
Lehnardt screwed up because he did this wrong.

MR. BARNEY: Your Honor, I'm —-

THE COURT: Everything we’ve done 1s wrong. We
shouldn’t have taken any of the action that we took. It’s

all wrong, but you can’t sue us for 1t because it’s all
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wrong.

MR. BARNEY: Your Honor, o©on numerous occagsiong --

THE COURT: It doesn’t make any sense.

MR. BARNEY: On numerous occasions we’ve had the
Court look at situations that were admittedly all wrong and
we’ve had to go back and we’ve had to fix it. And, in this
case, 1t needs to go back to Alaska so that they can fix
it.

I"ve got no objection. If the Alaska Trustee
that’s appointed with power and authority that hasn’t
already resigned wants to change the situs and they have an
opinion from their counsel, you know, in Alaska that moving
1t down to Nevada 1s a great i1dea and that we get all of
the signatures on that paper that are requisite under the
terms of the trust, I’ve got no objection to this Court in
a situation like that taking jurisdiction but that didn’t
occur 1n this situation and the idea that --

THE COURT: But we’ve already got a Nevada —--

MR. BARNEY: -- things have happened --

THE COURT: -- Trustee acting as Nevada Trustee on
the assumption they were acting under a valid amendment and
change of situs. They’'re acting on that. They’'re taking
instruction apparently from your client.

MR. BARNEY: Your Honor, they were an i1ndependent

professional fiduciary that has the right to counsel before
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they sign any document. I'm not going to propose that --

THE COURT:

MR. BARNEY:

THE COURT:

MR. BARNEY:

Right, but --
-- my client had any duty --
-— the fact 1s there --

—-— or Mr. Lehnardt, for that matter,

had any duty to Dunham Trust --

THE COURT:

MR. BARNEY:

THE COURT:

I'm not saying they did.
-—- for their --

I'm saying that doesn’t this Court

have Jjurisdiction because Dunham 1s operating under the

assumption hat these guys gave me a document that they

reported -- they purported to me and hold out to me as

being valid because -- how —-- they were told. That’s your

point i1s shouldn’t I have a chance to argue this and brief

this because nobody told me there is a wife out there

somewhere?

MR. BARNEY:

So, 1f I’'m understanding you

correctly, you’re saying that Dunham should be appointed as

a Trustee to respond to the 25,000 out of the $2.2 million

that occurred up 1n Alaska? Because that’s really what

they’re asking. They’re saying that, 1in essence, there was

$25,000 supposedly in a loan and they’re asking for the

information regarding that $25,000 loan supposedly that

Dunham received and the irony of the whole situation of --

and that was arqgued,

and which 1s completely false, 1is
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supposedly 1t was received by FHT Holdings that supposedly
was established by -- actually 1t was established by
Dunham. Okay? Dunham 1s the sole member of that.

Now, the i1dea of -- you said earlier -- you said:
Well I don't know Taria [phonetic]. Your Honor, with all
respect, I don't think that matters that you know whether,
yvou know, the identity of Taria [phonetic]. The fact 1s
that they knew who Taria [phonetic] was. They put her on
the notice for their Opposition and ironically that didn’t
even —-- that wasn’t even proper under 155.010 because she
wasn’t given the requisite period. So they knew about her
because they were the ones that noticed her. Not us,
originally, because the fact is she was —-- she wasn’t made
a party to this but she was a beneficiary that required her
consent 1n order for this Court to take jurisdiction.

And the i1dea that things have happened, Your
Honor, things happen all of the time. That’s what courts
are about and that’s what litigation is all about. It’s
attempting to right the wrongs that have happened, but, in
this case, by assuming jurisdiction over a trust amendment
that 1s clearly defective by the drafter’s own words -- by
the drafter’s own counsel they’ve admitted 1s defective 1in
order to transfer jurisdiction, I think this Court would be
stepping outside of what authority 1t’s been given under

164.010 to take jJurisdiction.
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And 1f the Court 1s inclined to want us to brief
this, I'd be more than happy to brief this, Your Honor. In
fact, when you were newly called, I actually prepared a
brief for you on this very issue with regard to interim
Jurisdiction on an 1in personam matter and I’d be happy to
reply to this and indicate, but clearly this matter must be
dismissed under the facts that we have. Even the evidence
that’s been presented actually lends credence to the fact
that this amendment was improper.

THE COURT: OQOkay. Well my problem here is that
everybody relied on it as being proper and Dunham has been
acting 1n good faith on the assumption that they’re the
properly appointed Trustee, that situs has been changed and
they’re the proper Trustee. And now you’re coming 1in here
and saying: Oh, I, as Trust Protector, or whatever -- or
Trust Investment Protector, whatever your client’s role 1is,
whatever Mr. Lehnardt’s role 1s, we were all wrong. We did
this wrong because we forgot Chris was married.

MR. BARNEY: Your Honor, you’'re —-

THE COURT: Ah, what?

MR. BARNEY: -- assuming that my client even had
counsel to know what was going on in this and the fact is
he --

THE COURT: I’'m not saying he did have counsel or

didn’t have counsel.
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MR. BARNEY: He was not. He was —--

THE COURT: He knows whether he’s married or not.

MR. BARNEY: He does know whether he’s married or
not, but the fact is he is not --

THE COURT: I have no affidavit in front of me
telling me that he i1s married, that the marriage was valid
at the time, that she was therefore entitled to take under
-— I mean, I don’t have anything. All I have 1s the
Trustee that’s acting apparently based on i1nstructions from
you and Mr. Lehnardt dealing with this trust having been
told we have a valid change of situs. They’re acting 1n
reliance on it. They assume they’ve got proper authority
and now you’re coming in here and saying: All of those
things I've told you to do in the last year, I was wrong.

I never should have told you to do those things because T
don’t have a valid authority. Ooops. My bad. Let’s go
back to Alaska and fix 1it.

Well okay. Go back to Alaska and fix 1t, but, in
the meantime, I think I have jurisdiction of -- at least as
put by Mr. Solomon, at least we have the constructive trust
because 1t’s here. There 1s --

MR. BARNEY: Your Honor, --

THE COURT: -- action you’ve taken here.

MR. BARNEY: Your Honor, I would respectfully

disagree 1n the fact that we have demonstrated the actual
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drafter of the amendment has admitted that i1t 1s 1ncorrect.

Now, 1f somebody wants to bring an action for
unjust reliance or they want to bring a claim of that sort,
let them do 1t in the proper fashion and serve them
pursuant to Rule 4 to get proper jJurisdiction over these
parties.

However, we have the truth and the fact that they
noticed up the wife. They clearly knew who the wife was.
They’re the first ones who noticed the wife 1in this
proceeding. She was the wife. She was the wife during the
period of the reported first amendment. The drafter of
that amendment has admitted that neither an acting Trustee
nor all of the beneficiaries that were required did sign
and that 1t was invalid.

Any presumption that would be there has been
clearly rebutted. We have the person that drafted it. We
have the notice that was given by Caroline to Taria
[phonetic] on -- and it wasn’t timely notice, which would
invalidate, you know, the proceeding in that regard, but
they did know who she was and the idea that we sandbagged
when they came up with the notice first, really shocks the
conscience, Your Honor, because —--

THE COURT: Okay. Mr. Solomon, do you have
anything further to say on your Petition to —-- for

Jurisdiction?
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MR. SOLOMON: Just one. 1I'1ll give you another
basis to get where we need to go.

They Just admitted their own downfall. Taria
[phonetic] was given notice of this proceeding timely and
she’s had the full time to do 1t and she has never
objected. She has never raised that she didn’t know about

this, didn’t consent to 1t, was even married at the time.

Now she --
THE COURT: Isn’t she in Japan? Is she 1in Japan?
MR. SOLOMON: No. I think that’s --
THE COURT: Somebody’s in Japan.
MR. SOLOMON: Windield [phonetic].
THE COURT: Windield [phonetic] 1s in Japan.
MR. SOLOMON: Yeah, but -- and I don't know where
MR. HOOD: California or Missourl.
THE COURT: Oh. 1It’s the person with the two
houses.

MS. HOOD: Taria [phonetic].

MR. SOLOMON: Yeah. This —--

THE COURT: Okay.

MR. SOLOMON: -- 1s Christopher’s -- step up, the
father, who 1s apparently --

THE COURT: okay.

MR. SOLOMON: -— nNnow married. I don't know how
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long he’s been married. 1I’'ve never -- this 1s the first
time.

But the point 1s she has full notice, never
objected. She’s waived her objection by not appearing and
not making that. The only person here objecting is the
person who acted upon it and never, ever raised this issue
until you got in front of this Court on this hearing.

THE COQURT: Okay. Well, I guess my concern is —-
and this 1s -- where I think counsel has indicated that
they would 1like a chance to be heard on this and brief
this. I think I have to take jJurisdiction over this at
least under a theory of constructive trust because they’ve
been relying on this in good faith thinking they’re
operating properly and all of a sudden they’re being told,
by the very people who made that representation to them,
oops, my bad, even though my sister knew I was married, she
who —-- I don't know 1if she had legal counsel telling her
anything, but I didn’t have legal counsel -- or at least
his attorney says he didn’t have legal counsel, so I didn’t
know —-- needed it. So she went and hired and 1s now saying
maybe I messed up here. I mean, but everybody’s been
relying on that.

MR. SOLOMON: And you don’t have the evidence.

All you have —--

THE COURT: And acting on 1it.
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MR. SOLOMON:

THE COURT:

MR. SOLOMON :
other than --

THE COURT:
with this --

MR. SOLOMON :

THE COURT:

Jurisdiction because there’s no Trustee 1n Alaska.

only Trustee 1s here.
MR. SOLOMON:

THE COURT:

1s a statement.

And so I jJust --

There is no evidence at this point
It’s —— I jJust have a real problem
—-— that.

-— 1n saying that there’s no

have a trust with no Trustee.

MR. BARNEY:

THE COURT:

The
It’s true.
And that’s my problem with tis —-- you
Your Honor, --
If T follow your theory, Mr. Barney,

you have a trust with no Trustee and —--

MR. BARNEY:

THE COURT:

And the Court --

-- and your client has been acting

without any authority and this i1s -- I mean,

seriously want us to go down that road?

do you

MR.

of the trust

THE

MR.

THE

BARNEY:

COURT:

RARNEY :

COURT:

I do, Your Honor, and under the terms
Okay.
1f the Protect --

I think that -- doesn’t that expose
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your client to huge liability?

MR. BARNEY: TIf the Protector does not appoint a
Trustee, they can come together unanimously and they can
appoint a Trustee.

The whole i1dea i1s -- what you’re saying, Your
Honor, 1is: Qkay, well, there would be no Trustee. Do you
know how many trusts come before us where there 1s no
Trustee and the courts appoint a Trustee? Numerous times.

THE COURT: Okay.

MR. BARNEY: A Trustee dies. There is no Trustee
for a certain period.

THE COURT: Yeah, but there’s no Trustee 1n
Alaska. We have a Trustee.

MR. BARNEY: The Trustee could be appointed in
Alaska by the very terms of the —--

THE COURT: Okay. Okay.

MR. BARNEY: -— Trust.

THE COURT: I’'m done, Mr. Barney. I’'m done.

MR. BARNEY: Okay.

THE COURT: I’'m going to take jurisdiction over
this trust and I'm going to confirm Dunham as Trustee.

But we have this issue, which they’ve asked for
the opportunity because this 1s not well developed. I
think 1t raises some 1ssues. I have a real concern about

Mr. Lehnardt because I didn’t really see anything
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specifically alleged about him in this pleading. But Mr.
Barlow’s got a polint. However -- we now know what the
1ssue 1s so I think we need a more definite statement.

So I'm granting Mr. Barlow alternative relief 1n
the form of I think he’s entitled to -- his client 1is
entitled to a more definite statement as to what 1t 1s
allegedly Mr. Lehnardt already did. I think we all know
it, but he’s entitled to have it in a pleading. So, Mr.
Lehnardt’s Motion 1s granted with alternative relief. We
need a more definite statement as to what 1t 1s Mr.
Lehnardt allegedly did.

MR. BARLOW: If anything.

THE COURT: If anything. He’s entitled to that.
So 1t’s —-- we need a more definite statement because right
now we don’t’ have anything about him. He’s right. We
need something about him.

So, the i1ssue is Chris. My problem here, even 1if
1t’s Just constructive trust because Dunham’s acting -- as
I"ve indicated, I believe 1in a good faith reliance on what
everybody told them that here’s a valid change of situs and
trust amendment, I think that -- I appreciate this argument
that 1it’s all invalid and so Mr. Davis can’t be sued, but
my problem with that i1s he’s been acting here, I have to
assume because stuff has been going on, apparently giving

instruction to Dunham and I Jjust think that means he’s
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consented to the jurisdiction of this Court.

MR. SOLOMON: Yeah, I mean, he’s de facto at a
minimum.

THE COURT: Yeah.

MR. BARNEY: Your Honor, did you say that Mr.
Davis could be sued?

THE COURT: Yeah. I think he’s consented to the
Jurisdiction of this Court.

MR. BARNEY: And in what capacity are you making -
- T Just want to be clear for the record?

THE COURT: He has been acting in -- under the
assumption, and I understand your argument that it may all
be void. If so, 1t all gets unwound some other way but T
think I have to -- I have to take jJurisdiction at this
point and we have to have some form in which this can be
litigated. I respectfully don’t think it’s Alaska. I
think 1it’s here because you’ve got a Trustee appointed
here. Everybody 1s acting on this assumption and your
client, perhaps in as good of faith as Dunham, has been
acting under the assumption that he had a role and he had
authority to take certain actions. He considered the
Jurisdiction of this Court by acting on i1t. So I think
he’s -- I think he can be sued here. He’ s consented to 1t
by acting --

MR. BARNEY: And when you say he can be sued, are
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you saying in his individual capacity or are you saying --

THE COURT: That’s -- what -- I keep forgetting.
It was Investor?

MR. BARNEY: Investment Trust Advisor.

THE COURT: Investment Trust Advisor, yes.

MR. BARNEY: Because they’re not asking to sue
him. At least the pleadings I read, they’re not asking to
sue him. They’re asking for information, Your Honor, and
your —- you Jumped to the he can be sued --

THE COURT: No. I'm saying I've got jJurisdiction
over 1t. So in his capacity as this Investment Trust
Advisor, 1f they want to get records and stuff from him,
then fine. He’s consented to act 1n that capacity in this
Jurisdiction. Until it’s shown that, in fact, he didn’t
have that capacity, I think he’s consented because he acted
on it.

MR. BARNEY: Okay. So, just to be clear, you’'re
assuming Jjurisdiction under 104.010 in what capacity? Over
Dunham Trust?

THE COURT: Dunham Trust because there’s a trust -
- they -- the trust has been -- they took the role of
Trustee acting on an assumption that they were properly
appointed and they had a valid amendment and the change of
situs. They acted on that. Your client also acted on 1t

in his role of Investment Trust Advisor.
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So, Tto the extent that that’s a role that he was
acting in, then I think we’ve got like a jJurisdiction over
him in that role because everybody was acting on that. If
it’s proven that, in fact, that’s all void because Taria
[phonetic] was entitled to be a signator, 1f we’ve got
evidence on that and it’s proven, then we’ve got a whole
different problem, but we’ve got to litigate that somewhere
and I don't think i1t’s Alaska because this trust 1sn’t 1n
Alaska. Everybody 1s operating on the assumption that it
1s here. If it shouldn’t be here, that’s a problem for
another day.

MR. BARNEY: And just as a point of clarification,
when you’re indicating that you have jJurisdiction, are you
-— 1s the extent of your ruling that you have jurisdiction
or that you’re just taking jurisdiction over Dunham and --
because there’s relief that’s been requested and I'm —--

MR. SOLOMON: And I’d like to get to that, Your
Honor.

THE COURT: I know.

MR. SOLOMON: You’'ve already -- you indicated that
vou’re goling to assume jJurisdiction over Chris, --

THE COURT: Right.

MR. SOLOMON: -- and --

THE COURT: In his role of Investment Trust

Advisor.
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MR. SOLOMON: I understand. Agalin, Article 12,
Section 4 of the trust, and nobody disputes this, says,
quote:

The trust books and records along with all trust
documents shall be available and open at all reasonable
times for the inspection of the trust beneficiaries and
the representatives.

He has not opposed that he has these type of
records 1n his possession. In fact, I know he does because
Harriet Rowland [phonetic] told me that she had them, that
he had produced them to her. She was prepared to turn them
over tTo me when he said: No, don’t give them anything.

THE COURT: Okay. Okay. So you asked for
multiple types of relief. The petition is to assume
Jurisdiction over this trust. I’'m going to assume
Jurisdiction over this trust, even though, as I said, it’s
without prejudice to litigate whether it’s actually validly
moved. If it’s not, then, you know, we’ve got a problem,
but 1t appears that everybody i1s acting on the assumption
that 1t’s here. So we have to take jurisdiction.

So, then I'm assuming Jjurisdiction over
Christopher Davis as Investment Trust Advisor, which 1s the
specific relief requested.

Stephen Lehnardt, I agree, I would also have

Jurisdiction for the same analysis, but the problem 1s we
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don’t have a statement as to what 1t 1s he’s allegedly
done. So, for the moment, I'm not taking jJurisdiction over
him because we need a more definite statement in order to
say whether or not we can go forward against Mr. Lehnardt.

And then to confirm the Dunham Trust Company as
Directed Trustee, for now, 1t appears they’re acting 1in
good faith on what was represented to them to be a valid
amendment and change of situs. They have been acting, as
far as I can tell, nobody’s raised that that they would
have any notice. So, I think we have to confirm them.
They’ re the Trustee, until it’s proven that maybe they
shouldn’t be because unknown to them there was a wife out
there.

Okay. And then the final thing was immediate
disclosure of documents and information from the Investment
Trust Advisor.

MR. BARNEY: And what would that include with
regard to those records? Clearly Alaska Trust has the
records of their tenure as Trustee for the $2.2 million.

THE COURT: Right.

MR. BARNEY: And they’re not a party to this

action. So —-
THE COURT: I1t’s what Mr. -- 1t’s what he has in
his role as Investment Trust Advisor. That’s it.

MR. BARNEY: Because they’ve alleged $25,000 was

Page 54

CHRISDAVIS000646




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

handled between Dunham and Christopher Davis in Nevada.

THE COURT: If that’s not -- you know, 1if that’s
not in his possession, 1it’s not in his possession. It’s
only what’s —-- what he’s got in his possession.

MR. SOLOMON: TI’11 prepare the —-

THE COURT: So you’ll prepare the order. Okay?

MR. SOLOMON: -—- order, Your Honor.

THE COURT: Thank you.

MR. SOLOMON: And I’711 submit it to counsel.

THE COURT: And we’ll be -- 1like I said, this 1s
all without prejudice to actually litigate and give, you
know, Dunham a chance to —-

MR. BARNEY: Did you --

THE COURT: -- lay out this whole issue.

MR. BARNEY: So to understand this correctly —--
and I’'d like to sign off on the order, Your Honor.

THE COURT: Sure. Absolutely. Mr. Solomon —-

MR. BARNEY: If that’s --

THE COURT: -- always very good about that.

MR. BARNEY: But you’re giving jurisdiction
subject to a determination of whether or not --

THE COURT: Yeah. It’s without prejudice to --
allergies. Without prejudice to ralise the issue.

MR. SOLOMON: I understand.

MR. BARNEY: Of the validity --
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THE COURT: Properly --

MR. BARNEY: -— of the first amendment. Is that
correct?

THE COURT: Properly with evidence and —-- because
right now we don’t even have an affidavit from Tarjia
[phonetic] and who knows? I don’t have her -- Taria
[phonetic].

MR. BRARNEY: Taria [phonetic].

THE COURT: Thank you.

And Dunham. You know, surely they’d like to be
heard. So, you know, 1t’s without prejudice on that issue,
but right now, everybody 1is acting on 1t, so —--

MR. SOLOMON: Thank vyou, Your Honor.

MS. RENWICK: Thank you, Your Honor.

THE COURT: -- we’ll litigate 1t all later. Thank
you all for coming 1in.

THE CLERK: Is this [indiscernible]?

THE COURT: Yes. We’re keeping it. Mr. Solomon,
specifically jJust for the record, Mr. Solomon specifically
requested that this be handled from its inception here and
nobody’s objected to that part. So we’'re —--

MR. BARNEY: Yeah. 1I’d prefer that, Your Honor.

THE COURT: You got 1it. Okay. We’re good. We’ll
see you guys back here.

MR. BARNEY: TIf the Court has jJurisdiction.
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THE COURT: Exactly.

I don’t have jurisdiction.

PROCEEDING CONCLUDED AT 11:15 A.M.

* *

* * *
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CERTIFICATION

I certify that the foregoing 1s a correct transcript from
the audio-visual recording of the proceedings in the
above-entitled matter.

AFFIRMATION

I affirm that this transcript does not contain the social
security or tax identification number of any person or
entity.
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KRISTEN LUNKWITZ
INDEPENDENT TRANSCRIBER
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Mark A. Solomon, Esq., Bar No. 418

msolomon{wsdinviaw.com CLERK OF THE COURT
Joshua M. Hood, Esq. Bar No. 12777

ihood{@sdfnvlaw.com

SOLOMON DWIGGINS & FREER, LTD.
9060 West Cheyenne Avenue

Las Vegas, Nevada 89129
Telephone: 702.853.5483
Facsimile: 702.853.5485

Attorneys for Caroline Davis, Petitioner

DISTRICT COURT
CLARK COUNTY, NEVADA
In the Matter of: Case No.:  P-15-083867-T
Dept.: Probate (26)
The BEATRICE B. DAVIS FAMILY Hearing Date: April 22,2015
HERITAGE TRUST, dated July 28, 2000, as Hearing Time: 9:00 a.m.
amended on February 24, 2014

OPPOSITION TO CHRISTOPHER D. DAVIS’ MOTION TO DISMISS PURSUANT TO
NRCP (12)(b) AND NRCP 19

Caroline D, Davis, as beneficiary of the Beatrice B. Davis Family Heritage Trust, dated
July 28, 2000, as amended February 24, 2014, by and through her counsel, the law firm of
Solomon Dwiggins & Freer, Ltd., hereby files this Opposition To Christopher D. Davis’ Motion
To Dismiss Pursuant To NRCP (12)(b) And NRCP 19 (the “Opposition™). The forcgoing
Opposition is made and based on the pleadings and papers on file in this action, the attached
Memorandum Of Points And Authorities, all attached exhibits, and any oral argument that this

honorable Court may entertain at the time of hearing.

MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

Beatrice B. Davis (“Beatrice™) executed the Beatrice B, Davis Heritage Trust on July 28,

2000 (the “Trust”).' Pursuant to Article One, Section 1 of the Trust, Alaska Trust Company

' See, Petition To Assume Jurisdiction Over The Beatrice B. Davis Family Heritage Trust, Dated July 28,

2000, As Amended On February 24, 2014; To Assume Jurisdiction Over Christopher D. Davis As Investment Trust

]
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(“Alaska”) was named as the initial Trustee, and Stephen K. Lehnardt (“Mr. Lehnardt™) was
named as the initial Protector.” The primary asset held within the Trust is an Ashley Cooper Life
Insurance Policy, on which there is a revolving line of credit for $4,000,000.00.°

Article Three of the Trust, entitled “My Lifetime Beneficiaries”, provides that
Christopher D. Davis (;‘Mr. Davis™), Caroline D. Davis (*Ms. Davis”); and Winfield Davis
(“Winfield”) were the beneficiaries during Beatrice’s lifetime.* Upon Beatrice’s death, January
5, 2012, the Trust was to be divided into two (2) shares, one for each of Beatrice’s living
children, namely: (1) Mr. Davis and (2) Ms. Davis. °

On August 2, 2011, Mr. Lehnardt, as Protector, removed Alaska as Trustee and appointed
Alaska USA Trust Company (“Alaska USA™. Alaska USA resigned as Trustee on December
5,2013." During their tenure as Trustee, both Alaska and Alaska USA distributed approximately
$2,164,744 68, from loans taken against the Ashley Cooper Life Insurance Policy, to Mr. Davis
individually, as Trustee of the Beatrice B. Davis Revocable Living Trust, dated April 4, 1990, as
amended (the “Revocable Trust”), and as Manager of the Davis Family Office, a Missouri
limited liability company (the “Davis Office”).?

Shortly after Alaska USA’s resignation, Dunham Trust Company, located in Reno,

Nevada (“Dunham”), was appointed by Mr. Lehnardt as a Directed Trustee.” Dunham accepted

Advisor And Stephen K. Lehnardt As Distribution Trust Advisor; To Confirm Dunham Trust Company As Directed
Trustee; And For Immediate Disclosure Of Documents And Information From Christopher D. Davis, filed with this
Court on February 10, 2015 (the “Petition™), at Ex. 1.

z ld,atAr. 1, § 1.

’ See, Petition at Ex. 6 and Ex, 8.
' /d,atArt.3,§ 1.

3 Id,at Art. 8, § 1.

See, Petition, at Ex. 3.

! Id., at Ex. 4.

See, Petition, at § 21, and accompanying exhibits,

See, Petition, at Ex. 5.
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such position on or about February 24, 2014. Article One, Section 2 of the Trust provides that
Alaska law is the governing law.'® However, Article Fourteen, Section 6 of the Trust provides
that, upon unanimous consent of all of the beneficiaries entitled to receive mandatory or
discretionary distributions, “the situs of this agreement...may be changed...with the consent of
any then-acting Protector and the Trustee thereof...”’' Article Fourteen, Section 6 further

provides that:

“lu]pon the change of situs, the Trust Protector may amend this instrument by its
written action to change the references to Alaska or Alaska law to reference to
such new situs or the law of such new situes, and take such action as may be
required to conform the terms of this agreement to the terms of law of such situs
in order to achieve the purposes for which this trust was created”.'

On February 24, 2014, Mr. Lehnardt, as Protector, executed the First Amendment to the
Trust (the “First Amendment”), effectively transferring the situs of the Trust to Nevada, and
amending the Trust to comply with Nevada law.” Alaska USA, as Trustee, and Mr. Davis, Ms.
Davis, and Winfield as the beneficiaries entitled to distributions from the Trust, acknowledged
and consented to the change in situs of the Trust from Alaska to Nevada and further
acknowledged that Nevada law shall govern the administration of the Trust.'

The First Amendment appointed Mr. Davis “individually or in his capacity as manager of

an LLC wholly-owned by the trust” as the “Investment Trust Advisor” pursuant to NRS

163.5543, and designated him a “Fiduciary” under NRS 163.554." The First Amendment

0 Id,atEx. 1,Art 1, § 2.

i Id, atEx. 1, Art. 14, § 6.

12 Id

See, Pctition, at Ex. 5,

1 1d., at p. 8-10. See also, Christopher D. Davis’ Motion To Dismiss Pursuant To NRCP (12)(b) And NRCP
19 (the “Motion To Dismiss™), at Ex. 1, entitled “Resignation, Release, Acknowledgement, Consent And
Indemnification (providing that “[tJhe Beneficiaries unanimously consent to changing the situs of the Trust from
Alaska to Nevada, further unanimously consent to the amendment of the trust by the Protector to reflect the change in
situs, applicable law.,. ™)

13 Id., at Art, Thirteen, § 2d (Second) (Emphasis added).
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further appointed Mr. Lehnardt as the “Distribution Trust Advisor” pursuant to NRS 163.5537,
and designated him as a “Fiduciary” pursuant to NRS 163.554 as well '

On or about March 28, 2014, Dunham, ostensibly at the direction of Mr. Davis as the
Trust Investment Advisor, created FHT Holdings, LLC, a Nevada limited liability company, as
an investment tool for the Trust. Indeed, according to Mr. Davis’ Motion to Dismiss, Dunham
“is the sole member of FHT, Holdings, LLC”, and the primary asset of the Trust, the Ashley
Cooper Life Insurance Policy, was transferred to FHT Holdings, LLC."" According to the
Nevada Secretary of State, Mr. Davis is also the Manager of FHT Holdings, LLC.

1L This Court May Properly Assume Jurisdiction Over The Trust, As Amended;
Over Christopher D. Davis, As Investment Trust Advisor And As Manager Of
FHT Holdings, LLC; And Over Stephen K. Lehnardt, As Distribution Trust
Advisor And May Grant The Relief Reqeusted.

Replete throughout Mr, Davis’ Motion To Dismiss is his notion that before this Court may
assume jurisdiction over the Trust, Mr. Davis, and Mr. Lehnardt, it must first be determined
whether or not the First Amendment is valid,'® (which, according to Mr. Davis, is a question of
Alaska or Missouri law'®). Such circular argument is, however, baseless for the following
reasons. First, Article Fourteen, Section 6 of the Trust expressly authorizes the Protector to
amend the Trust for the purposes of ensuring compliance with the laws of the new situs.?”® Indeed,
the First Amendment specifically states that “Article Fourteen of the trust permits the Trust

5521

Protector to amend the trust... In addition to the express authority provided to the Trust

Protector to amend the Trust, all of the beneficiaries of the Trust, including Mr. Davis, expressly

e Id, at Art. Thirteen, § 2d (Third).

See, Motion to Dismiss, at p. 4:5-6,

18 Id,atp. 11.7-8
'9 Id, p. 3:7-10.
o See, Petition at, Ex. 1, at Art. 14, § 6 (providing that “the Trust Protector may amend this instrument by its

written action to change the references to Alaska or Alaska law to references to such new situs, and take such actions
as may be required to confirm the terms of this agreement to the terms of the law of such situs...”) (Emphasis added).

o Id., at Ex. |, preamble.
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acknowledged and consented to the transfer of the Trust situs to Nevada and for the
administration thereof to be governed by Nevada law.”? Notwithstanding the aforementioned,
there have been no allegations brought before this Court regarding the validity or invalidity of the
First Amendment. Indeed, other than an unsupported contention that this Court must first
determinc the validity of the First Amendment, Mr. Davis has not produced any evidence that the
First Amendment is anything other than valid. As such, the First Amendment is presumed to be
valid, unless proven otherwise, and this Court has the authority to assume jurisdiction over the
Trust, as amended.*

In addition to this Court having jurisdiction over the Trust, this Court has jurisdiction over
Mr. Davis, as the Investment Trust Advisor, pursuant to NRS 163.5543, NRS 163.554, and NRS
164.5555. As mentioned above, Mr. Davis was nominated as the Investment Trust Advisor in
either his individual capacity or in his “capacity as manager of an LLC wholly owned by the
trust.”**  Indeed, Mr. Davis, has accepted his position as Investment Trust Advisor, either
individually or as Manager of FHT Holdings, LLC, and acted in such capacity. The First
Amendment expressly provides that Dunham, as the Directed Trustee, ““shall have no authority
and shall not interferc with any actions of the Investment Trust Advisor [and] shall act solely on
the direction of the Investment Trust Advisor with respect to all matters relating to the
management and investment of trust assets.. % As Dunham Trust lacked the authority to act, the

transfer of the Ashley Cooper Life Insurance Policy must have been done at the direction of Mr.

Davis, as Investment Trust Advisor. This Court also has jurisdiction over Mr. Lehnardt, as the

Trust Protector and as Distribution Trust Advisor, pursuant to NRS 163.5537, NRS 163.554 and

2 I1d, at Ex. 1, p. 8-10. See also, Motion To Dismiss, at Ex. 1.

3 See, NRS 47.250(18)(c) (providing “[t}hat private transactions have been fair and regular.”) See, also In re
Melter, 167 Wash.App. 285, 298, 273 P.3d 991, 998 (Wash.App. 2012) (providing that unless proven otherwise, “[a]
will Jor trust] is presumed to be valid.”).

H Id., at Ex. 5, Art.13, §2.d{Second).

3 1d.
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the Revocable Trust, or as Manager of the Davis Office, was the only individual to receive

NRS 163.5555. Pursuant to the nomination and acceptance of Mr. Davis and Mr. Lehnardt in
their respective capacities as Investment Trust Advisor and Distribution Trust Advisor, Mr. Davis

and Mr. Lehnardt have consented to the jurisdiction of this Court by operation of law.*

With specific reference to FHT Holdings, LLC, and the information requested from such
entity, this Court has the authority to compel Mr. Davis, as Manager thereof, to produce the
requested documents as Mr. Davis is Manager of FHT Holdings, LLC, which is wholly-owned by
the Trust, because he is a fiduciary of the Trust. Indeed, Mr. Davis is acting as Investment Trust
Advisor and Manager of the LLC and must not be permitted to use FHT Holdings, LLC as a
shield to his obligation to provide the requested documents and information. The information and
documentation that Mr. Davis possesses or controls as Manager of FHT Holdings, LLC is also in
his possession and control as Investment Trust Advisor and must be disclosed. Indeed, a trustee
who is acting as manager or director of a corporation is not alleviated from his duties and
obligations as a Trustee (including the duty of full disclosure), and may be held liable to a
beneficiary for breach of fiduciary duty where the exercise of such discretion is inconsistent with

or contrary to the terms of a trust. See, In the Matter of Schnur Estate, 39 Misc.2d 880, 886, 242

N.Y.S.2d 126, 132 (1963). While Mr. Davis has certain discretion acting as Manager of FHT
Holdings, LLC, Mr. Davis, as Investment Trust Advisor-Manager, must still take into account the
terms of the Trust where the entity is owned or controlled by the Trust or Trustee /d., 39 Misc.2d,
at 877, 242 N.Y.S.2d, at 132 (“where an estate or trust owns all or substantially all of the shares
of a corporation, the corporate form may be disregarded and the situation viewed just as if the
fiduciaries held title to the corporate assets...It is not so much a matter of disregarding the
corporate form, but rather giving paramount consideration to the testamentary plan and scheme,

and effectuating it in the manner prescribed by the testator.”)

% See, NRS 163.5555 (providing that “[i]{ a person accepts an appointment to serve as a trust protector or a

trust adviser of a trust subject to the laws of this State, the person submits to the jurisdiction of the courts of this State,
regardless of any term to the contrary in an agreement or instrument. A trust protector or a trust adviser may be made
a party to an action or proceeding arising out of a decision or action of the trust protector or trust adviser.)

6
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In the instant matter, FHT Holdings, LLC has received the primary asset of the Trust (i.c.
the Ashley Cooper Life Insurance Policy with a face cover value of $35,000,000.00)*7 at the
direction of Mr, Davis as Investment Trust Advisor-Manager. As such, the administration of the
Trust and the management of FHT Holdings, LLC by Mr. Davis are inextricably intertwined, and
this Court has the authority to look beyond the entity structure of the LLC to ensure that Mr.
Davis is abiding by his fiduciary obligations as Investment Trust Advisor. Therefore, this Court
has jurisdiction over the Trust, as amended; FHT Holdings, LL.C, as an asset of the Trust; Mr.
Davis, as Investment Trust Advisor and Manager of FHT Holdings, LLC; and Mr. Lehnardt, as
Distribution Trust Advisor, and possesses the authority to grant the relief requested in Ms. Davis’
Petition.

111.  Alaska And Alaska Trust Are Not Or Necessary Indispensable Parties

Mr. Davis’ contends that Alaska and Alaska Trust are necessary or indispensable parties
pursuant to NRCP 19 because the documents and information requested are perhaps still in their
possession, and because the loans taken against the Ashley Cooper Life Insurance Policy were
done so during Alaska and/or Alaska USA’s tenure as Trustee. Such contention is, however,
without merit,

NRCP 19(a), in relevant part, requires the joinder of a party to an “action if (1) in the
person’s absence complete relief cannot be accorded among those already parties.” Although the
loans from the Ashley Cooper Life Insurance Policy were taken/distributed during Alaska and/or
Alaska USA’s tenure as Trustee, Mr. Davis in his individual capacity, his capacity as Trustee of
the Revocable Trust, or as Manager of the Davis Office, was the only individual to receive
distributions as a result of such loans and the only one privy to the information sought by Ms.
Davis, particularly the use and status of those distributions during such period.

Ms. Davis is not now objecting to the loans and distributions being made or claiming any

breach of fiduciary duty on Alaska or Alaska USA’s part. Rather, Ms. Davis is simply requesting

7 See, Petition at, Ex. 6.
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from Mr. Davis information related 10 who received and/or benefited from the loans, the purpose
of the loans, the circumstances surrounding the distribution and use of the loan proceeds, the
repayment of such loans, the collateral, and any other relevant information. As Mr. Davis has

complete access to or possession and control over such information, relief can be granted without

joining either Alaska or Alaska USA. Alaska and Alaska USA are not prejudiced in any manner

whatsoever as Ms. Davis is not seeking any relief against them. Although Ms. Davis executed an
Indemnification®® as to Alaska USA, such indemnification only acknowledged that the Trust
instrument provided indemnification for Alaska USA except for “willful misconduct or gross
negligence.” Indeed, the Indemnification simply states that “[Alaska USA], Dunham, and the
Beneficiaries hereby acknowledge the provisions of the Trust which provide for the
indemnification of Trustee from liability, excepting only willful misconduct or gross

30

negligence.”” Specifically, Article 12, Section 7, entitled “Indemnification of the Trustee, in

relevant part, provides that the Trustee shall be indemnified, “except for any claim or demand
based on my Trustee’s own willful misconduct or gross negligence proven by clear and

' As such, the Indemnification simply acknowledges the terms of the

convincing evidence.”
Trust, and is not a release of any conduct or liability that may arise from Alaska USA’s willful

misconduct or gross negligence. Once more, however, Ms. Davis is not now claiming any willful

misconduct or gross negligence by Alaska or Alaska USA, and, therefore, Alaska and Alaska

USA have no interest in the outcome of the relief being sought by Ms. Davis in her Petition.
Further, Mr. Davis’s reliance on NRCP 19(a)(2) is misplaced because by Ms. Davis
seeking information from Mr. Davis, Alaska and Alaska USA are not being placed in a position in

which they would need to protect any interest, nor arc they subjected to any “substantial risk of

# See, Motion To Dismiss, at Ex. 1.

29 See, Petition, at Ex. 1, Art. 12, § 7.
o Id, atq3.
il See, Petition, at Ex. 1, Art 12, § 7.
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incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed
interest.”*> Additionally, NRCP 19(b) is inapplicable to the matter at hand as Alaska and Alaska
USA are not “person(s] described in subdivision (a)(1)-(2) [of NRCP 19()].”* If, however, this
Court determines that Alaska and Alaska USA are persons described in NRCP 19(a)(1)-(2), this
Court may nevertheless proceed and grant the relief requested by Ms. Davis for the following
reasons:

(1) Ordering Mr. Davis to provide the requested information and documentation

without the presence of Alaska or Alaska USA will not result in any prejudice to
Mr. Davis;

(2)  As Mr. Davis is not subjected to any prejudice, this Court need not consider any

methods to lessen or avoid prejudice to Mr. Davis;

(3)  Ordering Mr. Davis to provide the requested information and documentation will

be an adequate remedy; and

(4)  Dismissal of Ms. Davis® Petition will result in eliminating any adequate remedy as

Alaska cannot assume jurisdiction over Mr. Davis.**

Therefore, joinder of Alaska and Alaska USA in the instant matter is not necessary or
integral to granting Ms. Davis’ relief requested (i.e. compelling Mr. Davis to produce information
and documents relative to the Trust administration pursuant to his obligation to do so as
Investment Trust Advisor).

IV.  Service Of Process Has Been Properly Provided

NRS 155.010, in pertinent part, provides as follows:

“a petitioner shall cause notice of the time and place of the hearing of a petition to
be given to each interested person and to every other person entitled to notice
pursuant to this title or his or her attorney if the person has appeared by attorney
or requested that notice be sent to his or her attorney. Notice must be given:

32 See, NRCP 19(a)(2)(i)-(ii).
3 See, NRCP 19(b).
34 Id
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(a) By mailing a copy thereof at least 10 days before the time set for the hearing
by certified, registered or ordinary first-class mail addressed to the person being
notified at the post office address given in the person’s demand for notice, if any,
or at his or her office or place of residence, if known, or by personally delivering
a copy thereof to the person being notified at least 10 days before the time set for
the hearing.”

On March 5, 2015, Ms. Davis, by and through her counsel, sent Notice to cach interested

party as required by NRS 155.010.%
WHEREFORE, Ms. Davis respectfully request that Mr. Davis’ Motion To Dismiss be

denied in its entirety.

DATED this 13" day of April, 2015.

SOLOM@N DWIGG]NS & /FREER LTD
// / /"( //, ,:';/

f/ 5 L ;,(y/i é}y ;WV‘{.%-».__..,“,_,W

Mark A. Solomon, Esq. (Bar No. 418)
Joshua M. Hood, Esq. (Bar No. 12777)
9060 Cheyenne Avenue

Las Vegas, Nevada

Telephone: (702) 853-5483

Facsimile: (702) 853-5485

Attorneys for Caroline D. Davis

/

¥ See, Second Amended Notice Of Hearing On Petition To Assume Jurisdiction Over The Beatrice B. Davis
Family Heritage Trust, Dated July 28, 2000, As Amended On February 24, 2014; To Assume Jurisdiction Over
Christopher D. Davis As Investment Trust Advisor And Stephen K. Lehnardt As Distribution Trust Advisor; To
Confirm Dunham Trust Company As Directed Trustee; And For Immediate Disclosure Of Documents And
Information From Christopher 1. Davis, filed with this Court on March 5, 2015,

10
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CERTIFICATE OF SERVICE

[ hereby certify that on the 13" day of April 2015, I served a true and correct copy of the
above and foregoing OPPOSITION TO CHRISTOPHER D. DAVIS’ MOTION TO
DISMISS PURSUANT TO NRCP (12)(b) AND NRCP 19, by depositing a copy of the same in
the United States Mail, addresses are as follows:

Tarja Davis

3005 North Beverly Glen Circle

Los Angeles, California 90077
and

514 West 26" Street, #3E

Kansas City, Missouri 64108

Ace Davis

c/o WINFIELD B. DAVIS
366-6 Habu Aridagawa Arida
Wakayama 643-0025
JAPAN

CHRISTOPHER D. DAVIS, Individually
INVESTMENT TRUST ADVISOR
MANAGER of FHT HOLDINGS, L1.C, a Nevada Limited Liability Company
3005 North Beverly Glen Circle
Los Angeles, California 90077
and
514 West 26" Street, #3E
Kansas City, Missouri 64108

REGISTERED AGENT SOLUTIONS, INC.

REGISTERED AGENT for FHT HOLDINGS, LLC, a Nevada Limited Liability Company
4625 West Nevso Drive, Suite 2

Las Vegas, Nevada 89103

STEPHEN LEHNARDT
DISTRIBUTION TRUST ADVISOR
20 Westwoods Drive

Liberty, Missouri 64068
Stephen/@lehnardt.com

WINFIELD B. DAVIS
366-6 Habu Aridagawa Arida
Wakayama 643-0025
JAPAN

winsane(@gmail.com

11
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DUNHAM TRUST COMPANY

TRUSTEE

SOLE MEMBER of FHT HOLDINGS, LLC, a Nevada Limited Liability Company
c¢/o SHANNA CORESSEL, CTFA

241 Ridge Street, Suite 100

Reno, Nevada 89501

Shanna.coressel@dunham.com

And did email Via the Court’s electron system via WizNet pursuant to Rule 9 of NEFCR at
the email address noted to the following:

HARRIET ROLAND, ESQ.,
ROLAND LAW FIRM

2850 W. Horizon Ridge Parkway, #200
Henderson, NV 89052
hroland@rolandlawfirm.com

ANTHONY L. BARNEY, ESQ.
ANTHONY L. BARNEY, LTD.

3317 West Charleston Boulevard, Suite B
Las Vegas Nevada 89102
abarney@anthonybarney.com

CHARLENE RENWICK, ESQ.

LEE HERNANDEZ ILANDRUM & GAROFALO
7575 Vegas Drive, #150

Las Vegas, Nevada 89128
crenwick(@lee-lawfirm.com

8 P Y
e v

S o ;
! i I
§ :
P

‘) »
A w L
NI A ¢ . o P
; P i1 { \
e R | Lo

An Employee of SOLOMON DWIGGINS & FREER, LTD.
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HARRIET H. ROLAND, ESQ. CLERK OF THE COURT
NV Bar No. 5471

ROLAND Law FIRM

2470 FE. St Rose Plowy, Ste, 105
Henderson, NV 89074
Telephone: (702 432-1500
Facsimiie: (702) Q""G £903
froland@rolandlawfimi.com

ANTHONY L. BARNEY, ESQ.
Nevads Bar ”\2'0 RI&&
TIFFANY S, BARNEY, ES

m's‘mwyi BarNey, Lo,
3317 W, Charleston Blvd,, Suite B

{\,iwkow CFO2Y 4387878
Facsimile: {702) 2591 ii*’}
Attornevs for Chrisiopher D, Davis

BIGHTH JUDICIAL DISTRICT COURY
CLARK COUNTY, NEVADA

n the matier oft . L ORI
Case Moo P-15-083867-1

The BEATRICE B. DAVIS FAMILY HERITAGE Pept. No.: 26

TRUST, dated Jaly 2§, 2000, as amendad on
February 24, 2014,

office of ANTHONY L. BARNEY, LTD., and hereby submits his reply to Caroline Daviy’

CHRISTOPHER B, DAVIS REPLY TO CAROLINE DAVIS QPPOSITION TO HIS
AMOTION TO DISMISS PURSUANT TO NRCP {12)b) AND NRCYP 19

CHRISTOPHER D3, DAVIS (“Christopher™), by and through his attorneys HARRIET H.

ROLAND, Esq., of the ROLAND LAW FIRM and ANTHONY L. BARNEY, Esg., of the law

Caroline™) opposition to his motion to dismiss the Petition of Caroling Davis {“Caroline™}

CHRISDAVIS000554
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MEMORANDUM OF POINTS AND AUTHORITIES

L FACTS PHESENTED

Christopher Davis hereby incarporates the Facts Presented in his Motion to Dismisy
Pursuant to MROP 12(5) and NRCP 19 (“Original Motion™) as if set forth fully heresn. By way
of summary, he alleges:

Christopher’s mother, Beastrice B, Davis ("Beatrice™), a fife-long resident of Missourt,
created several trusts and did extensive, sophisticated estate planning after her husband Hus W,
Davis died. Her long-time attorney was the Missourl firm of Lehnhardt & Lehnardt. She
oreated the Beatrice B. Davis Revocable Trust, in Missouri, on Aprii 4, 1880, (1he Revocabie
Trust) and the Beairice B. Davis Family Heritage Trust (the “FHT™, in Missouri, on Suly 28,
2000, She partivipated in the Davis Family Office, 2 Missouri limited Hability company, formed
Lon Movember 3, 1999, Nowe of these entities bad any Nevada contacts until the pus rporied
| appointment of Dunkam Trust Company on February 24, 201 4.

Christopher Davis (“Christopher™y and bis wife Tarja are residents of Missouri, Caroling
Davis is a resident of Washington. {Caroline and Christophar serve as co-frastess of the
Revooahle Trast which is administered under Missourt law, in Missourt) s Winfleld Davis and
his son Ace Dhvis are residents of Japar, but citizens of the Pnited States. Stephen Lehnardt, the
Trust Protector, i3 a resident of Missouri, Alaska Trust Company and U3 successor in inlerest,

Alaska USA Trust Company, do business i Alaska and, upon information and belief] have no
Nevada contacts. Among afl the entities and assets, the only contact with Nevada is Dunham
Truss Company, (“Dunham™) which is alleged to be currently acting as directed trusiee of the

FHT. Bven the Ashiey Cooper insurance policy (the product of a tax-free ex change from the

CHRISDAVIS000556
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purportedly scconmplished by the February 24, 20 14 Fiest Amendment,

vear 2000), which is the primary asset of the trust and the subject matter of Caroline’s petition,
e pot admiristered in Nevada, It is administerad ander a custodian donviciled in Paerto Ric,
and its investment advisor is a Canadian broker-dealer,

Dunham created FRT Holdings, LLC, ("FHT Holdings™ on March 28, 2014, and
transferred the insurance polioy fo it Dunham is the 100% owner/member of FHT Holdings.

trustee” pursuant to the

.

Christopher §s the manager, argt Dunham purportediy acls as “diregte
aurported Fivst Amendment to the FHT dated Febtruary 24, 2014, Upon information and hehef,
the direcied trustee and LLC structure was puf into place by Dunham in an atlempt to shiald
itself from the fiduciary ligbility inherent in holding large assets without diversification.
Christopher Davis, as manager of FHT Haoldings, has no power over the Ashley Cooper
policy, or over the Puerto Rico custodian, or over the Canadian broker-dealer ivestment
adviser, Lipon information and belief, the sole purpose of his appotutment and the formation of

a5, LLC, was to shield Dunham from fiduciary liabifity for its action or foaction,

&t

FHT Holdin
Christopher receives no vompensation or benefit in his position as manager of FHT Holdings.

L LEGAL AUTHORITY AXD ARGUMENT

A, Lack of Subject Matter Jurisdiction Invalidates Nevada’s Jurisdiction Pue To
Absence of Conditions Precedent to Change of Situs from Alaska to Nevada.

The entirety of Caroline’s petition and her opposition to the motion to dismiss, at yd her

request for the Nevada eourt 1o assert jurisdiction over Christopher and the Revocable Family

Trust, rests defectively upon the presumed validity of the change of silus of the Reatrice B.

Davis Family Heriiage Trost dated July 28, 2000 {the "FHT) from Alaska to Nevada,

CHRISDAVIS000557



it is important 1o note that the guestion of the validity of the change of situs i3 different

than the question of the validity of the First Amendment.  Although Carpling asseris that the

purported First Amendment is “presumed to be valid unless proven otherwise”, all the facts and
evidence prove the change of situs {(a condition precedent to the amendment) was invalid and
not allowed under the terms of the FHT. The validity of the change of situs of the FHT (and
presumably the amendment purporting to accomplish i) must be determined under the express
mandate of Article 14, Section & of the FHT.
Section 6, Paragraph [, of the FHT provides the requirements for a change of situs as:
Except as expressly provided herein, the situs of this agreement or any subirust
established hereunder may be changed by the umanimous consent of all of the
beneticiaries then eligible 1o recetve mandatory or discretionary distribuiions of net
income under this agreement or such subirust, with the consent of any then-acting

Protector gad the Trustce thereof, which shall be given only after Trustee has obtained
advice from counsel as to the tax and other consequences of a change in situs.'

The conditions precedent 1o the change of situs requive that all of the beneficiaries then eligible
to receive mandatory or discretionary distributions must consent to the change of the situs. iIn
addition, both the FHT Trust Protector and Trustee must consent to the change of situs afier the
Trustee has been able to meet with an attorney to discuss the tax and other consequences of a
change in situs, and after all the current income beneficiaries of the FHT have consented. These |
conditions did not occur. Therefore the situs of the FHT remains in Alaska until the conditions
are performed.

Carcline recognizes that Tarja Davis is a discretionary beneliciary of the FHT. This is

| immediately clear by a simple review of the terms of the FHT? and by a simple review of the

' See Article 14, Section 4, Page 14-7.aftached as Exhibit 1 to Caroline Davis’s Original Petition {emphasis added).
* See Trust, Article Three, Sectian |, Page 3-1; See also Acticle Eight, Section 3.d., Page 8-4, Sez also Anicle 8-
4.h.1-2, Pages 8-12 and 8-13 attached as Fxhibit | to Caroline Davis™ Qriginal Petition.
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certificate of service filed by Caroline.” Furtherrmore, Caroline asserts and provides written
proof that Alaska USA Trast Company { Alaska USA”) resigned as Trustee on December §,
2013, The resignation of Alaska USA as Trustes occurred almost three smouths prier to the

execution of the purparted first amendment on February 24, 2014 and the appointment of

Diunhany Trust Company (“Dunham™) as successor Trastes,

| situs and appointing Dunham almost three months later. o contravention of the terms of the

HFHT, there was a purported change in situs made while there was no acting Trustee to provide

discretionary distributions. Tarja did not consent to the change in aitus, and her signature cannot

attempted change of situs, and the place of residence of Alaska USA Trust Cospany, the then

Y aas Certification of Service for Oppusition to Uhrisopher DL Davie’™ M oficn fo Dismiss Pursuant to NROP (1)
Pand NRCP 19 dated April 13, 2015 {This coyrection was made by Cargline Davis after Cheistopher Oavis filed his
| Motion to Disriss aleriing the parties as to the defectivensss 3f both the servine of process and the defeciive

..t

T

There is no evidence that anyone or any entity assumed the office of Trustes and was m
authority to set and provide consent of the Trustee during the period bebween the res ignation of

Alaska USA in Decernber 2013 and the purported first arsendment atiempting the change of

informed consent to the change in situs. Further, i appears everyone overtooked the DECLSSItY

of ghtaining the consent Christopher’s wife, Tarja, who was and is g beneficiary entitled o

e found on any of the documents purporting o achieve the change In witus 0 Nevada and
Dhunham’s appointivient as suocessor trustes,

The law of Alaska, as the situs and place of administration of the FHT before the

Trustee, governs the validity of the First Amendment’s change of situs fo Nevada, the
appointment of Dunhan, and the other terms of the First Amendment, as well as the validity of

the Trust and the First Amendment iself.

iy R

OV Rature

of the purported first amendment),

&
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approval.  AS 13,36.360 Modification or Termination of lrrevocable Trust By Consent, reads:

Article 12, Section 3 of the FHT requires “Any proceedings o seek judicia! fnstructions
or a judiciad determivation shall be initiated by my Trustee in the appropriate state court baving
onginal jorisdiction of those matters 5 relating to the construction and administration of trusts.
Because under the terms of the FHT, questions of validity must be determined under Alaska
{avw, and Alaska is the venue which has oviginal jurisdiction of the FHT until the attempted

hange of situs is accomplished, and an Alaska cowt must determine whether the change of
situs and the First Amendment were valid, Only then should the Nevada cowrt take furisdiction
over the FHT, and only if jurisdiction is then appropriate.

Alaska law allows for modification of an irrevocable trust upon consent, but by court

(a) Except as otherwise provided by this section, on petition by a trustee,
settlor, or beneficiary, a court may modify or terminate an ireevocable trust if alf of the
beneficiaries consent and if continuation of the trust on the existing terms of the trust is
not nooessary o further a material purpose of the trust, However, the court, in #s|
discretion, may determine that the reason for modifying or terminating the trust under

the circumstances outweighs the interest in accomplishing the material purpuses of the
trust. The inclusion of a restriction on the voluntary of nvoluntary transfer of trust
interests under AS 34.40.110 may constitute a material purpose of the trust under this
subsection, but is not presumed fo constitute a material purpose of the trust under this
suhsection.

{h) Unless otherwise provided in the trust instrument, an irrevocable frust

may wot be modified or terminated under iz secticn while a settlor is alse 2

discretionary hencficiary of the trust,

e
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{c) If a beneficiary other than a qualified beneficiary does not consent to 4
madification or termination of an irrevocable trust that §s proposed by the trustee, setilor,

x o < £
13

or other beneficiaries, a court miay approve the proposed modification or tervunation i

ths conut determines
(1} if all the beneficiaries had consented, the trust could have been
modified or terminated under this section; and
protected or mot significantly impaired.
(d} In (o} of this section, "qualified beneficlary” means a beneficiary who
{1} on the date the beneficiary's qualification 18 determined, is entitled ot
aligibie 1o receive a distribution of trust incomse or principal; or
(23 would be entitled to receive a distribution of trust income of principal
if the event causing the trust’s lerminalion geurs,
1t is well settled that a trust may only be modified in accordance with its specific terms.
Where a trust instrument requires the consent of specifiv parties in order for an amendment 10 be
valid, the lack of consent will invalidate a purported amendment,” This required comsent
demonstrates the importance of having Alaska LSA Trust Company {("Alaska USA™) or thelr

successor-in-interest (and predecessor trustee) Alaska Trust Ceompany demonstrate authority and

{consent to change the shws of the FHT from Alaska 10 Nevada, becauss unless this evidence of

* Dallinger v Abel, 199 1L, App, 3d 1657, 1089-1060 (11, App. Cr 1990} citing Parish « Parish (19633, 39 1. 2d

3
141, 149, 193 N.R.24 7h1, 760 (1t is elementary that if i§=c e hod of exeroising a power of prodification s

desoribed in the trust fnstrument; the power "“33*' be asserted only inthat manner)
S Wiitiams v, Springfield Marine Sapk 131 BL App. 3d 4174 5 NLE.2d 1122 (1985) {This rule was upphed where

the trust instrnment peonitted amendment by the settiors, the ap ;c?latc court holding that an atte mpt‘"‘ amendment
by onty one s:%:ﬁ?v after the other had Jim, as invalid); See alse Restatement (Secendy of Trosts § 331,
Exnlanatory Noes, comment €, al 144 {1959) {* 1 the seftior reserves a power o modify the trust only with the
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comsent is provided, the FHT situs cannot be changed, The consents of somg of the beneficiaries

and the FET Trust Protector was not enough o meet the strict requirements of the condition

precedant (i e, change of situs) for the purported First Amendment,

Carofine has provided no evidence of any written or even oral consent of any trustee

authorizing the FHT’s change in situs prior to Alagka US A’s restgnation on December §, 2013,
She bas not provided any evidence of Tagja having consented to the change of situs. She has not

nrovided any svidence of the enanimous agresment of Beatrice Davis’s children to appoint 2
SuCoessar trustee in the event the Trust Profector falls o appoint a Successor Trustee within
thivty (30) days after Alaska USA resigned, © ° and even if they had, the sucgessor trustes and

Taris would have had to consent 1o the change of situs, Therelore, the change of sitas under the

purported First Amendment must be presumed invalid until such evidenge of an acting Trustee’s
consent can be produced and evidence of the Trustee’s and all beneficiaries’ consent of the

change in situs can be obtained. Further and most importantly, sueh a dispute, which includes

the validity of the First Amendment, must be brought in Alaska, as the original situs of the FHT
before the parported First Amendment and the attempted ¢hange of situs.

Christopher asserts that the change of situs is invalid because of the lack of consent of all
heneficiarios and the absence of action by an Alaska Trustee. The determination of the validity

of the purported Fiest Amendment and the change of situs {as well as its other provistons) is a

condition precadent to the Nevada court taking jurisdistion over the PHY. That deternnination

raust he made under Alaska law before the Nevada court can assert jurisdiction over the FHT.

Caroline alleres that the FHT Trust Protector validly appointed Dunham as sugeessor Trustee o

Ly

consent of pue of more of the benefh staries, or of the trusteg, or of a third persog, e camot miodiy the trust without

such congent” L
S Qoe Trast, Actinle Eleven, Ssction 3{c), Page 11-3, attached as Exinba { o Caroline Davis’s Original Petitios

N A

[

i
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| February 24, 2014, citing the second paragraph of Article 14, Section & as his guthority to do 50,

however as noted herein, she omitted the preceding paragraph relating o the change of situs
which i3 the condition precedent before an amendment can be authorized.  Although the FHT
athorizes the Trust Protector andfor the beneficiaries to appoint a successor trustee in certain

circumstances, the change of situs could only be authorized upon consent by all beneficiarivs,

and approval by a trustee In the origin nal situs of Alaska

When the torms of @ trust are not followed, the resglting actions based upon sueh
deviation may b invalidated.” Under the terms of the FHT, discussed above, it was not
Dunham’s consent that was required to change the situs. The timing of the purported Firat |
Amendment and Dunham’s consent puf the cart before the horse. In order to move the situs of|
the FHT from Alaska to Nevada or any other jurisdiction, all the beneficiaries had to consent,
the “then acting Trust Protector” had to consent, and the Alaska trustee had 1o consent only after |
obtaining the requisite iegal advice. Only then could a change i situs ocgur. {This 13 &
different and more demanding standard than merely changing the trustee to another Alaska
frustee.) Another Alaska Trustee could have been appointed. and the consent of all the
beneficiaries could have been oblained; then upon agreement by the Trustee, all beneficiaries,
and the Trust Pratecior, the situs could have been validly changed. However, the FHTs
purported First Amendment attempts to change the FHTs sitga while concurrently appointing
Dunhan as a “directed frustee™  Again, Dunham’s valid appointment as 3 Trustee, and i1
corment {0 serve, could have been achieved only after the situs of the FHT was changed from

Alaska i Nevada, Had ali of the bepefipiaries consented, the decision to change the sttus may

? Nogthwesters Sniversity v. Moloraine, 108 L App. 34 oif) 438 N.E.2d 1369 {1R82) (This rule way applied
where the seitfor had neglected 1o foliow the teraw of the trusl w hich reguiced for aa amendment ondy that the
settlor put the amendmesns in writing, sign &, and deliver itio the frustees during the settlor's Hfetime ]

10
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have found a more stable legal basis had Dunham been doing business in Alaska, Bul as a
Mevada trustes, Dunham would have had to already be in tenure a5 trustee, procured advics
from legal counsel about the tax and other consequences of moving the FHT situs, and then
authorized the actual change in FIFTs situs from Alaska. The requisite consent of an authorized
Alaska trustee and all the benefisiaries dogs not appear in the purported Fivst Amendment ¢ in
ary other docunent, and Caroline Davis does not provide any other evidence of a Trustee’s
consert between December 2013 and Febraary 2014, The condition precedent of all the
beneficiaries’ consents and the Alasks trustee’s consent was not met tn order to provide
authority o then acting Trust Protector, Stephen Iehnardt, to change the situs of the FHT
without the consent of an Alaska Trustee as required by the terms of the FHT. The FHT's
purporied First Amendment's change of situs is, therefore, invalid,

Fstablishing the validity of the FHT s purported First Amendment under NES 164.010
without invoking Alaska jurisdiction is Caroling’s “attempted foothold” In her urging for this

Court o take improper fn rem jurisdiction over the FHT, FHT Holdings, and persoual

juriadiction over Dunbam, but more importantly it is the defective basis upon which she urges

this Court to assume jurisdiction over Christopher in all his capacities within any family sntity,

(A

foreign or domestie, including the Revocable Trust and the Davis Family Office which are
residents of Missourh. Even assuming arguendo that jurisdiction is proper through the untenable
theory that the the First Amendment is valid, this court could only oblain jurisdiction over the
FHT. Thus, Carcline is more than willing to overlook the FHT’s requirements for change of
situs and the juriadictional prerequisites, and arrive at the errongcus conclusion that somehow

L »

Christeplier and Mr, Lenhardt “consented to the jurisdiction of this Court by operation of faw,

Noticeably, Caroline ciies NRS 1635555 as authority for this statement but ignoves the

s
Paranst.
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requirement that the FHT be sublect to the laws of Alaska, which, is clearly in dispute precisely
because of the invalidity of the purported First Amendrent’s change of the FHT s situg to
Mevada.

It is clear that even during the Hife of Beatrice B. Davis, the situs of the FHT could net be
changed unless her Alaska trastee had obtained an opinion of legal counsel to the effect that the
change in situs would not impact adversely on the spendthrilt provisions of the FHT.Y The
express purpose of the FHT was o sapport and protect Beatnice's famsify for generations 1o
come, through the protection for the shares allocated n each bene Teiary, so that no situation
would he created that vould expose any of the beneficiary’s shares to the olaims of creditors
including amengst any beneficiary acting as g creditor 1o an wother.” The attempted appointment
as Dunham as a directed trustee shedding all its Hability onto Christopher clearly contravened
her mtent,

RBeatrice Davis, the trustmaker, was very clear that even if a power was granted to ber

Trustee by apphicable state and federal statutes, it would be strctly Hmited 0 any express

Limitations or contrary divections in the FHT.'Y Any amendruent o change the s situs of the FHT
would require the opinion of legal counse! as fo its effect and be custailed, if applicable, by the

FIFY. This protection is implicit in the requirement that the advice of legal counsel

be apught by the Trustee prior to a change in situs of the FHT. B There is simply o evidence to

suggest that such an opinion was obtajued by the Alaska Trustee prier (o the purported change

i1 FPHT sius,

S See Trust, Adticle Fourtesn, Section 6, Page 14-7 and 14-8.
* See Trust, Arnticie §, Section ¥ .e\b_}, Page §-3.

1% Qew Trust, Articte Thingen, Seotion 3.2, Page 13-15.
HESee Trust, Article Fourteen, Sections, P o 1447 and 1428,

pryy ]
b2

CHRISDAVIS000565



Because of the lack of evidence of the required counsent by the Alaska trustee and all the
beneficiaries, and because the Alaska trustees inifiated and completed all the transactions for

which Caroline is demanding an aceount, the presence of the predecessor Alaska trustess acting

prior to Febroary 24, 2014 {the date of the purported First Amendment) is indispensable to this
matter, i order to determiine the validity and consent issues discussed hergin, Without the
_indispaﬂsib%e party(ies} being joined, including Alaska Trust, the predecessor trustee and
successor in interest of Alaska USA, and/or another Alaskan successor afier Devember 3, 2013,
the matter cannaot properly adjudicated.

B. Indispensible Parties to this Action and Caroline’s Failure to Provide Notice or

Caroline alleges that “During their tenure as Trustee, both Alaska™ and Alaska USA
distributed approximately $2,104,744.68, from loans taken against the Ashley Cooper Life
Insurance Policy, to Chrstioher individually, and as a co-trustee with Caraline of the Beatrice B.
Davis Revocable Living Trust, dated April 4, 1990, as amended (the “Revocable Trust™), and as
Manager of the Davis Family Office, a Missourt fimited Hability company (the “Davis Oftfice”).
Carohine apparently believes that the Alaska trustees which allegedly procured more than two
million dollars in policy lpans from Ashley Cooper Life Insurance Policy for various FHT
purposes, including making loans to Beatrice and paying their own fees, are not indispensible
parties, simply because she alleges that, Mr, Davis, in his individual capacity, and in capacity as

Trustee of the Revocable Trust, and as Manager of the Davis Office, was the only individual 1o

2 Alaska Trust Compary was the pradecessoe trustee of the Beatrice B. Davis Family Heritage Trust dated July
28, 2000 prior to Alaska USA Trust Company,

oy
[
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by Alasks andior Alaska USA or the Trust Protector is improbable at best. Under Alaska law

burden Clristopher to attempt secure information from and in the possession of the prior

during the time that she had co-equal status with him as a benefictary. Alaska and/or Alaska

receive distributions as a result of such loans and the only one privy to the information sought
by Ms. Davis,...""? Her allegation 1s misplacsed

Caroline apparently believes that neither Beatrice, nor the Alaska trustees, nor any other
entity, were the recipients of any of the FHT funds borrowed, distributed, or otherwise dishursed

from the Ashiey Cooper Life lnsurance Policy, which based upon the administration expenses

and almost every other jurisdiction in the United States, a trustee IS entitied to feas, and the
mandate of an accounting for trust assets is directed o the trustee that actually administered the
srust funds or assets, not to @ beneficlary or olher creditar or debtor of the trast. % In this case,
those trustees required to account would be Alaska Trust and Alaska USA {now merged into
Alaska USA) and they ave the only ones who could account for these transactions, and whether
or not they recetved any of those funds ing fuding bt not fimited to thelr admanistration cosis

other investment expenses, as well as for whal purposus the loans, distributions, ot

E

dishursernents were made.  Because only they would have such information, they are a

necessary and indispensible parly, Caroline’s reguest would greatly prefadive and unduly

frustees In Alaska for documentation that Caroling desires through a proceeding In Nevada,

LUSA would be the proper parties from whom to request her desired intornation,
Notably, Caroline alleges that Dunbam Trust Company Js an indispensible party, having

allegedly received a mere $23.000 of the total amuunt of policy loans {presuma by for its fees

and expenses) while Alaska and Alaska USA are mot indispensible parties after having

Yt
1
[es
<L

o~ NI . L ™
Jpposition @ T36-22,
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alleediy received and distributed §2,164.744.68 as well as allegedly transfewing all the assets

of the FHT to Dunham. lnterastingly, the information Caroling Davis is requesting would be i}
the possession of the two Alaska trustees that she claims are not Indispensable, which ts an

urreasonable argument, It is unclear if Caroline even bothered fo request an accounting from |

either Alaskas Trost or Alaska USA concering thelr alleged receipt and distribution of

$7.164,744.68, or from Dmnham regarding the $23,000 that was allegedly loaned during
Dunham Trast Company’s alleged trusteeship betorg rushing to this cowrt for @ remedy. As a

henefictary, she could have gasily requested this information from these trustees without fiimg!

the present ¢ourt action,

Because of ber rush to court without apparently requesting these documents from the

AL

trustees, Caroline now atfempts twice to indicate that she is ot now objecting (o the toans an

distributions being made or claiming any breach of fidueiary duty...” or she "is oot now
clalming any willful misconduct or gross negligence by Alaska or Alaska USA™ However,
she has asked this court to assume jurisdiction over the Nevada trustee, the FHT, the Trust
Protector and trust adviser, and if she succeeds, she will file any future action in this same
Nevada case.  Therefore, her allepation that “Alasks and Alaska USA have no inferest i the

outcome of the relief being songht by Ms, Davis in her Petition” is incorreet. Alaska and Alaska
USA would have every interest in the cutcome of this sction because they were trustees of the
Trust whe made the trust Joans which are the subject of Carcling’s congerns, and over which she
has asked this Count to exercise i rem jurisdiction, Furthermore, they were trustees for the time

periods in which Caraline seeks all information and, therefore, iogically any information and/or

clatms arising from the nformation in Alaska and Alaska USATs DOSSES sion 1§ relevant (o theny,

¥ Gee Alaska Statute 13.38.080; Seg also NRS 164.015 and NRE 153.031{1)h).

\...
LA
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Relving on the purported validity of the First Amendment to the FHT, Caroline comes to

| the misleading conclusion that, “{because] Dunham Trust lacked the authority to acy, the transtfer

of the Ashley Cooper Life Insurance Policy must bave been done at the dire ction of Mr. Davis,

as tnvestment Trust Advisor.” Noticeably, Caroline removes any reference o the Adaska or
Alaska USA Trustees who would have the information or approved any alleged transfers and
have the information pertaining thereto. Caroline freely omits information to wrongfully obtam
the information she seeks.  She fusther pnores that the manager of an LLC wholly owned by

the Trustes who is a beneficiary of the trust would not have the authority to transfer the policy

to itself, Caroline leaps to ber finger-pointing apparently without bothering o request the

tranafer documents either from Dunham or the Puerto Rice custadian,

Caroline is simply atempting 0 gain access to records that she could request from the
nasties that she claims are not indispensable, and to debve inte Ch ristopher’s personal affairs,
She has asked for an accounting from hing as to the use of all the loan proceeds, disburssments
or distributions from the FHT, without regard 1o the entity or person who o fact was the
borrower or recipient. {f is a question for the Alaska truster as fo whether the loans of

distributions were made in accordance with the provisions of the FHT. With 20/28 hindsight,

Caroline may regret that she did not borrow funds, request distributions, or demand an

accounting from the Alaska trustees while she was able to do so. Now she is asking this Cowrt

to turmt a Blind eye and “look beyond™™ > fror failure to even make any appropriate reguest on the
proper parties or serve the proper parties that would have the information that she iy seeking,
Christopher respectfully requests that this Court grant his motion to dismiss and deny Caroling’s

clatms in thelr entirety.

-~

7 otines 24-23 and Page 8, hasy 1 7-18 of Caroline Davis's Ub action.

16
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L C. Individual Parties or Entities Were Not Properly Served for the Court (o Exercise

= Jurisdiction, and FHT Holdings’ Corporate Form May Not Be Disregarded

In an effort to bultress her argument regarding their lack of proper service upon FHT

s | New York County, which does not address the necessity of providing proper service to a

By

"‘? e . ‘. . » . " T - > [ . B . S T oy » L . R
¢ leorporation. In similar fashion to her omission of the language of the FHT as it related 1o the
condition precedent to any future amendment, she even withheld the pertinent language for the
&
| eited case which actually held that, "It is somelimes sad that where an estate or trust owns all or
«« |isubstantially all of the shares of a corporation, the corporate form may be disregarded and the
A -

19 | situation viewed just as if the fiduetaries held title to the corporate assets. This would appearto

13 1 be an oversimplification of the maiter, It is not so much a matter of disregarding the corporate

E‘\‘% - . S e 9 . d i
form, but rather of giving paramount consideration to the testamentary plan and scheme, and
RN

effectuating it in the manner prescribed by the testator. {citation omitted} Sometimes, due
L7 consideration of the testamentary plan demands that the corporate form be respected. This is
§ il particularly truc where the testator directed the formation of a corporation or the continuance of
ane formed during his lifetime. {citation omitted) ./

Under the facts of this case, Beatrice, as Trustmaker, did not form FHT Holdings, LLC,

n‘}\:
wo (1and did not specify that FHT Holdings be given consideration as part of her testamentary plan

wx (tand scheme. Based upon the definition of the case cited by Carchne, she is attempting 1o

24 | oversimplify this matter, which cannot be done with regard to the facts presented in this matter.

Q1 Petition at 7:5-8
Y In the Matter of Schiur; 39 Misc. 2d 380, 887, 242 MY .8.2d, at 132 {1963}

CHRISDAVIS000570



.”/f;.

L9

&>

Ef -""ﬁ;

43

\-.\\

& .\i,‘}:

Furthermore, in Swensen v Sheppard, our Nevada Supreme Court rec gegnized that NRS

16401001} and NRS 164.015(6) do not give the court jurisdiction 1o bupose personal

Judgments.'? Likewise, it found that it could not impose personal lghility on individuals or

entities which “reguired the court to avquire ‘personal jurisdiction over [them asi part{ies],

normally through appropriate process based on contacts with the jurisdiction or through [their]

general appearance therein to delond on the merits,

.’:3

In her Opposition, however, Caroling atternpts ta request this conrt take exception io the
reguirements for proper service and notice, which is entirely tmproper. {arolne is attempting |
to use the relaxed standards of statutory g rem jurisdiction for the miore stringent requirements
necesaary to obtaln the necessary personal jurisdiction over Christopher Davis, individually o
upon FHT Holdings, LLC. Again, this is improper and contrary due process requirernents.
Proper notice and service are required for personal jurisdiction over a party especiaily when
requesting the court o exercise power and authority over an individual party or upon a busingss
entity.

Furthermore, when assets are transferred with proper anthority to a business entity, then
the propsrty hecomes part of the busingss entity and not the trust.’ Thas, a district court™s i
rer jurisdiction puder NRS 164.010(1) and NRS 16304 015¢6) over the trust assets do not extend
to assels mransferred from the trust 1o & business f:.s}t.‘st}-' ar to a third party from that basiness
antity.:" Therefore, even if the Court were 1o obtain juri wiction over the Jnsurancs policy

by

administered by & Puerto Rico insurer with the adv ice of the Canadian broker-dealer mvestment

' Suwensen v, Sheppard (in re Abpud), 314 P.3d 981, 946 {tev. 2013}
? {4, sittag Restutement {Second} of Judgments § 3@?} srat. o see Youang v, Wev. Title Co,, 103 Mev, 436, 442,
743 P23 002, 908 {19871 A nourt dogs not have Jurisdiction {0 enter =udﬁ5m. nt {or or aga mt one who B not &

party to the action.’}
W Swensen voS4 ‘f‘um‘cx dim e Ahewd), 314 P33 84, 345946 (Nev, 2010

Mg

I8
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or FHT Holdings, LL{ 1o obtain any relief she seeks, She did not do so.

advisor, Caroline would also have to seek personal jurisdiction over Christopber, individually,

Therefore, the due process rights of the entities must be respected, and service properly

administered o order o obtain harisdiction over Christopher, individually, and FHT Holdings,

T

~, -~

LLO. Therefore, Caroling’s Origina] Petition should be dismissed,
[3. Additional Indispensable Parties Named in Opposition Were Not Served; therefors,

Jurisdiction 15 Improper over Thens.

Caroline admittedly did not include additional parties in her Original Petition that she
now alleges were recipients of FHT funds and Joans from the insurance policy. Caroline alteges
that, “During their tenure as Trusteg, both Adaska and Alaska USA distributed approximately
$2.164,744.68, from loans taken against the Ashiey Cooper Life Insurance Policy, to Mr. Davis
individually, as co-Trustee (with her) of the Beatrive B, Davis Revocable Living Trust, dated
April 4, 1990, as amended {the “Revoeable Trust”), and as Manager of the Davis Family Office,
& Missourt limited liability company (the “Davis Office”). Tn order to allegedly distribute foans,
Alaska and Alaska USA must have been recipients of FHT funds. In order (o make a loan of
PHT fonds to Alaska and Alaska, the custodian of the Ashbley Cooper Life Insurance Policy
must have been in receipt of FHT funds. I, as alleged, FHT funds were received
Christopher, the Revocable Truat, and the Davis Family Office from Alaska and Alaska USA,

atl three would have heen recipients of those funds. Of the prior six alleged resiplents, pogs < af
thern was afforded proper notice or service in this matier.  Therefore, this court facks
jurisdiction over these parties, Particularly, Nevada law does not alfow for this Court fo take

jurisdiction over the Revoeable Trust and the Davis Family Office, which are Missouri entifies,
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without examining the requirements necessary for jurisdistion over forgign entities holding only
personal property.

Caraline, in offect, argues 1) the entity avthorized to make the policy ltoan is not an
indispensibie party, 2 that the party making the loans or dist iributions does not even need Yo be
noticed or served concerning the policy loans, 3} the only individual alleged as a recipient does

¥

not need to be served pursuant to NROP 4, and 4} that notice or servics either under NRCP 4 or

NRR 155010 does not need 1o be provided to the remaining alleged distributees and recipients
of FHT funds. These four arguments violate all constitutionally protected due procesy righis

a3

and related Jaws existent in Nevada, and Hkely every other jurisdiction in the Umted States.

Praper parties should be incloded in fawsuits affecting thetr 1 ights or responsibilities and proper

perscnal and subject matter jurisdiction should be obtained over all parties in sueh lawsuits,
Caroling admittedly understands the Importance of obtaining in rem jurisdiction over a

trustee of a trust pursuant to NRS 164.010, beeause she asks this Court to asswmne | arisdiction of

the FHT pursuant to this statutory authority. Notwithstanding this admission, she seeks

jurisdiction over Christopher Davis, mdividually, as trustse of the Revoeable Trust, and as

nager of FHT Holdings without even bothering to serve uotice under NRS {55010 or
sursnant o NRCP 4. Forthermore, Caroling falled (o serve the custodian of the Ashiey Cooper
Life Insurance Policy of which she clatros provided the {oans to the FHT.
Admittedly, all of these partivs were admittedly never even served by Caroling, and
sherefore her Petition must be dismissed for tack of proper jurisdiction over these parties.

Notice and service of process wers nover given to these partie and the Court is without

jurisdiction over them. Therefore, Caroline’s claims in her Original Petition must be dismissed.

24
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F. The Alaska Trustees are Indispensible Farties and Meet NRUP 19 Requirements;
therefore, without a Joinder of these Parties, this Matter Must be Dismissed.

i Reply to the NROP 19 factors discussed by Careline in ber Opposition, It 18 evident

that Carofing belies her own statements, Caroline indicates on the one hand that Alaska and

Adasks USA would not be “placed in a position in which they would need to protect any

LS ‘

interest™ while on the other indicating that Caroline is “not mew claiming any williul

niisconduct or gross negligenee by Alaska or Alaska URA” suggesting that when she obtains

any of Alaska or Alaska USA documents that possible claims are Hikely o follow.™ Alaska or

v

Alaska USA must be allowed to defend themselves if necessary or proteot themselves from

A
WF A

Hability in the accuracy of information that may be provided during their tenurg as Trusiees ©
the FHT to avoid claims of witlful raisconduct or gross neghigence by Caroline,
Furthermore, Christopher will be subjected to double or multiple o otherwise

h]

inconsistent obligations in possibly many jurisdictions as a result of Caroling’s claims wi ithout

-

the necessary parties, Alaska and Alaska USA, joined to the present matter, Caroline ssems 10

tgrore the fact that she has now named multiple Defendants in this matter whose interests must
all be considered, especially in light of the fact that proper service has not been effvctuated on
them for an order or judgment o be rendered sga insi them in this matter,

Cariously, Caroline then requests the Court fo seek reliel from Christopher individually |
i the Court does find that Alaska and Alaska USA are indispensable parties. She weongfully |
asks the court to order Christopher to provide the documents that are in Alaska and Alaska
USA's possession without gaining proper jurisdiction over him mdividuatly, She wrongfully

alleges that such a request would allegedly not be prejudicial fo Christopher and allegedly

2 Gee Carohineg’s Qpposition, Paze 8, lnes 21-22.
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would be an adequate remady, although the requested documents would be in the Trustee’s

Rald Y
jurisdiction over the FHT~

21

M Bee Carcline’s Opposition, Page 9, lines 14-15 and fn 24,

terms of the trust instrument provide otherwise, if an advisor is appointed under {a) of this section, the property and

proceedings initiated by interested paﬂ'tic‘: concerning the internal affairs of trusts, including trusts covered by {¢) of

other matters involving trustees and beneficianes of trusts,

YOSSE 850N,

She alse falsely alleges that Alaska cannot allegedly assume jurisdiction over
Christopher, erroneouslty citing NRCP 19(b) for this proposition.™  With proper service to
Christopher, Caroline could obtain jurisdiction over Christopher in Alaska it Alaska has!

Joinder of Alaska and Alaska USA, Inc., IS necessary as previously explained in
Christopher’s Original Motion to Dismiss and herein. {f their joinder is not feasible, then this

matter must be dismissed, because they are necessary and indispensable parties to this matter,

£, CONCLUSION

For the foregoing reasons, Christopher respectfully requests the Court do the following,
1. Deny Caroling’s Original Petition in its entirety;

2. Deny Caroline’s Opposition in its sutirety; and

A

Grant the rehief requested in Christopher’s Original Motion to Dismiss and ail {orther
requests made in his Reply to Carsiine’s Opposition to his Origingl Motion to Disnuiss;
4. Dxny jurisdiction over the FHT Trust as a proceading i rem antit an Alaska court

determines the validity of the change in situs, and/or the First Amendment;

See Cargline’s Opposition, Page 8, hnes 17-18 {emphasis added).

% See AS 13.36.375. Trustee Advisor: {s) A trust instrument may provide for the ap pointment of 4 person to 4ot as
an adyisar te} the trustes with regard to all or some of the matiess relating to the pr_op;,_rt}, of the trust. {b) Uniess the

management of the trust and the exercise of sl powers and discretionary acts exercisable by the frustes remain
vesied i—n the trustee as fully and effectively as if an advisor were not appf‘iﬂtﬁd the trustee is not required 1o fotlow
the advice of the advisor, and the advisor is not Hable as or considered 1o be a trustce of the trust or a fiduciary
when mtzng as an advisor to the frust; Jee also AS 13.36.033 {a) The court s exviusive jurisdi istion of

this section. Except as provided in (¢ and (d) of'this section, procesdings that may be raatniained under this section
arg those Congerning zhe administration angd distribution of trusts, the declarativg of rights, and the determination of

22
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= 6. Deny jurladivtion over Chidstopher Davis personally;

‘o
]

* day of April 2013

Respectiully Submited,
Roanp Law Fras

e
A

W

2470 E. St Rose Phwy, Ste. 103
Henderson, NV 89074
Telephone: (7821 452-1580
Facsimule: {7023 920-8903
hroland@rolandlawiimy.com

2

4
P

A5
PLSELY
13 Autorney for Christopher DL Daviy
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CERTIFICATE OF SERVICE

hereby certify that | am an employee of Anthony L. Barney, Lid., and not & party to this aslion,
¢

further certify that except as otherwise noted on April 2, 2013, § served the foregaing
iy
3

CRNISTOPHER 1. DAVIS’ REPLY 10O CARCLINE DAVIS” QPPOSITION TO HIS
MOTIOR TO DIBMISS FURSU; ANT 10 NRCP (312)(b) AN NRCP 19 by first class US

miail, postage prepaid, upon the following persons or entities;

Tarja Davis
ST Waest 26% Street, ¥3F
Kansas City, Missourt 64108

Ace Dhavis

cfo Winfleld B, Davis

3660 Habu Aridagawa Aridg
Wakayama 643-0025

IAPAN

Christopher 1. Davis
14 West 26% Street, #3
Kansas City, Missoun t},\iIGS

Regzster@d Agent Salutions, Inc.
Resgistered. ’\m i for FHT § uidim,o‘, UL, 3 Nevada Limited Liability Company
4 \e‘sest\ vso Dirive, Suits

!
"

¥
1
1
LS

{,.d w') '3‘1.b

fegas, Nevada 88143

tephen L chnardi

O Westwoods Dirve

E Therty, Missour! 64068
Siephent@ishnardi.oonm

I«)m

Winfield B, Davis

366-6 Haby Aridagawa Arida
Wakayama 643-0023

JAPAN

Mark Solomon, Esq.

Toshua Hood, ¥sq.

SOLOMON DwiGoing & FreEer, LTp.
9060 W. Cheyenne Ave.

Las Vegas, NV 892y

Attorney Jor Fetitiongr Caroling Davis

I
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Charlene Renwick, Esg.
. fee, Hornander, Landrum & Garofalo
TSTS ¥

Vegas Drive, #1350
% Las Vegas, Nevada 89128

Atiorney for Dusham Trist Company
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ny L. Barney, Ltd.
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HARRIET H. ROLAND, BSQ, CLERK OF THE COURT

NY Bar No., 3471
Row &ND Law FirM
2470 B, St Rose Phwy, Ste. 105

Henderson, MV 89074

"T’eii-‘phcrr:"- (702)452-1300
i B,C\iu‘ e (702) 920-8643

Hrolsnd G rolandlawfismcom

ANTHONY L. EEAR‘%FY, ESQ.

Nevada f*ei Ma, 8388

TIFFANY S i:%ARN::,‘r", BESO
Mevada Ba.; N, 8734
ANTHONY L. Barngy, LTh,

3317 W, Charlesion Blvd,, Suite B
f.as Vegas, “\\« RG1G2

Telephone: (702) 4387878

Facsimile: {702) 23%-1116
Attorreys for Christopher Do DBovis

EIGHTH JUDICIAL IISTRICT COURT
CLARK COUNTY, NEVYADA

In the matier of . N -
Case No.: P-15083R67-1

The BEATRICE B. DAVIS FAMILY HER(TAGE | DeplNo.w 26

5
TRURST, dated -Iu v 28, 2000, as amended on .
Februavy 24, 2014 |

CHRISTOPHER D, BAVIS MOTION TO DISMISS FURSUANT TO NRCP (12)h)
AND NRCP 19

i

COMES NOW, CHRISTOPHER D. DAVIS “Christopher™, by and thvough s
atiorneys HARRIET H. ROLAND, Esq., of the ROLAND LAW FIRM and ANTHONY L.
BARNEY, £sq. of the law office of ANTHONY L. BARNEY, LT, and hereby subwuils his

motion o dismiss the Petition of Careline Davis ("Caraline™) pursuant to Nevada Rules of Civil
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Procedure 12} and for faifure (0 jobn an indispensible party vader NRCP 19, and his relusal o

A

ot

the Mamorandinn of Points and Adtheriies aitached bersto, sy exhitbits atiached bereto, and
any oral aryinent et will be heard inndus matier,
DATED this dth day of March, 2013

Respectfully Submittad,
ROLAND LAW FIRM

3
‘?
. o REih l
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L A g (
v L ,v_i .,d" ». f i
.—\i':"-' A j _/ ~—~ o
.ﬁ';';,;.«-r-f"\ E‘; il :‘-}_ %,- ;.-_/ . K. '_z"
§ ] 4 H‘ R 2 R r
..... ﬁf ¢ .'\.' 'k\:.,—' WL - L_..\,\
T ST S
Harnet B, Boland, L2585
At oypesneyy A £ .
Avtorney for Clrissopher D Daviy

. b ..,—'_ e i . s . J; » _\‘_- s lr' (";.
{romaini; 5 frige IBIREORLY i

CHRISDAVIS000529




b

. N S ¢ 1 "

&0

(Yo

~

MEMORANDUM OQF POINTS AND AUTHORITIES

i, FACTS PRESESTED

The Beatrice B Davis Family Herttage Trust {the “Trost™) was settled by Bestrice B.
Davis on July 28, 2000, as an jrrevocable trust.  The Trust was purportedly amended on
Fehruary 24, 2014 by the Trust Protector. (The validity of the trust and the amendment arg
guestions of Alaska or Missouri law, not Nevada aw, and the determinations of their validity
are conditions precedent to any finding of jurisdiction by this Court and to the fiduciary™s
detegation of dutizs.)

The Trust was pari of the very sopbisticated estate plan of Beatrice B. Davis

iy

(“Beatrice™), who was a Missouri resident until her death. Before his deatly, her hushand Hus

W, Davis, was an accomplished attorney and the mayor of Kansas City, Missourl, Beatrice and
tius had two children, Carofine, and Christopher, Christopher is a resident of Missouri, who has
one child, Winfield, who resides in Japan. Caroling is an attomey in Seatile, Washington, Those
three descendants are the current heneficiaries of the Trust

The Trust at all times relevant has held as its primary asset a siagle-preminm e

jsurance policy which would not mature untll the deuth of Beatrice’s daughter-in-faw. The

{ policy was exchanged for a different policy, Ashley Cooper Policy, Policy Number ACLYL 1105~

{007 PC (the “Policy™ during Beatrice’s Hfetime. The then-custodian of the policy was a

company in the Cayman {slands. Now, the custodian s in Puerto Rico. Initially, Alaska Trust

Company (“ATC) served as trustee, antil its removal in 2011, al which thue Alaska USA Trast

Company (“AUTC”) became successor Trustee. Neither ATC nor AUTC Is registered 1o do

business in Nevada, ATC and AUTC were the Trustees and sole fduciaries acting oun behalf of

1,4
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27

28

the Trust from 2000 untit December S, 2013, during the times of the transaciions questioned by

Caroline as Petitioner herain.

On February 24, 2014, Dunharn Trust Company (“DTC™) took office as next suceessor

trustee, On March 28, 2014, DTC created FHT Holdings, LLC, and effectuated the fransfer of

the current life imsurance policy to i, DTC is the sole member of FHT Holdings, LIC,

Christopher did not serve in any fiduclary capacity relating to the Trust unti] his purported

appointment as Investment Advisor of the Trust under the 2014 First Amendment (“first
amendment”), which was consented to, In writing, by all beneficiaries, including Caroline. {By
her consent, Carcline also indemnified AUTC from liability, excepting willful misconduct or
gross negligence.)

-

[t i5 ynportant that oply ATC and AUTC borrowed funds from the insurer; and that the

settlor and the beneficiaries were not able {o access or borrow any money from the insarer or the

nolicies, Al loans were made with funds from the Trust. by the Alaskan trustees, with the sole

fexcepiion of the $25,000 June 2014 withdrawal made by DTC, which presumably was for frust

purposes. Caroline Is requesting documents and information concerning funds borrowed from

the insurer by ATC and AUTC while the policy was owned and controlled by them as trustees

of the Trust, yvet she has not requested the Court take jurisdiction over either ATC or AUTC,
poasibly because she has previously agreed in writing to AUTC s indemnification.

Contrary to Petittoner’s assertions, Christopber did not at any time have authority 10

tdirect ATC, AUTC, or the custodian of the Policy to make the loans, nor to obtain specific

information about the loans between the trustees and the insurer. He had no authority to borrow

REREQWEN N

from the policy, and he had no investment authority over the FHT assets during ATC s and
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AUTC s tenure as frustee.” He bad ooly the same beneficiary rights as Caroline has, 0 roquest,
not demand, information or a loan of Trust fands from the frustee.
Petitioner is requesting documnents and information produced during the tenure of ATC and

AUTC ? which she admits would be jo the posssssion of AUTC Thus, ATC and AUTO as the

Alaskan trastees who borrowed the funds from the insurer, and who made loans 1o any person of
entity, are necessary and indispensable parties hereln. The Court wmust dismiss Petitioner’s

[ Petition pursuant to KRCP 12(0) and 19, because relief cannot be awarded as a result of the

non-joinder of indispensable parties, ATC and AUTC, and due to a lack of jurisdiction over the

subject matter, lack of jurisdiction over the parties, insufficiency of process i these

proceedings, and an nsufficiency of service of process.

It LEGAL AUTHORITY AND ARGUMENT

A. Petitioner has failed {0 bring a necessary party_to entitle her to velief against

Defendants pursuant to NRCP 12{bi6) and the Court should find AUTC s an

indispensabie party,

Pursuant to Nevada Rules of Civil Procadure (FNROPT 12(0)6), a party can bring a

mation for fatlure to join a party under NRCP 19, Herein, Petitioner has falled to juin an

indispensable party pursuant 1o NROP 19; therefore, a dismmssal of Petitioner’™s reguested 4 refief

is warranted as a matter of law, because complete relief cannot be accorded among the named

NROP 19{a) and (b} provide the following,

' The Fetitioner goes 1 great fepgths 10 disouss the Sucoessor Trustess of +f the Beatrice B, Davis Revocable Living
Trust in her Petition, but this is get the Trust over which Petitioner requests this Court t dk junsdiction,

? S Petition, § Page §:3-3. Peutioner further admh to fhe necessary statement from AUTC \&mwf footnote 35,'
“Natg that we do oot hﬁ ve possession of statements frov Alaska USA Trist Company St is‘ ating the dispositon of
the loan procesds.”
14,

S
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| be brought before the cowt or it wr i} not proceed to decree,

{1) Persons fo Be Joined if Feasible. A person who iz subject to service of process
and whose joinder will not deprive the cowrt of jurisdiction over the subject matter of the
action shall be joined as a party v the action i (1} in the person’s absence complete
relief cannot be accorded among those already padtiss, or (23 the person elaims an
interest relating to the subjeet of the action and is 30 situated that the disposition of the
action in the person’s absence may (1) as 4 practical matter impair or tmpede the puxm
ability to protees that intevest or (1) leave any of the persons already parties sublect to a
substantial visk of nowring d ubia multiple, or otherwise inconsistent obiy {“ ions by
reason of the claimed interest. I the person has nof been 50 joined, the court sh -i.i order

that the person be made a party. [ the person should join a3 a plaintiff bat refisex 1o do

e

w0, the person may be made a defendant, or, In & proper case, an involuntary plaintiffl

() Detersination by Court Whenever Joinder Neot Feasible. I a powson as
described in subdivision ()13 hersof cannot be made a parfy, the court shall
determine whether in equity and g, ad conscience the action should procged among the

parties before it, or should he dismissed, the absent pEraan being thus regarded as
Wu;spsmdi sle, The factors 1o be m‘zstdwred by the court includs: first, to what extent a
Tudgment ren-i-;; d r the person’s absence might be prejudicial 1o the persornt or those

alveady parties; 3&"0:‘& the extent tn which, by protective provisions in the judgment, by
the gi"zamrm of relief, or othir measures, ‘-‘h\, prejudice can be lessened or avolded; third,
whether a hudgment rendered in the person’s absence will be adequate; fourth, whether

the p iamm{i will have an adequate remedy i the action is disnsissed for ponjoindsr.

The Nevada Supreme Comrt has indicated that “this court has reguived all persons materially

interested in the subject matter of the sujt be made parties so that there {§ a complete decree (o
bind them all. 1 the interest of absent parties may be affected or bound by the decree, they must

,\i-’i.

{t alsn conciuded, that “[{jailure

join an indispensable party Is fatal (0 2 judgment and may be raised by an appellate court sua

sponte.”
The 118, Sapreme Court has also beld the following:

Joinder as a party, rather than knowledge of a lawsuit and an opportunity En‘:e-rx»‘e-nzi:, 18
the method by which potential parties are subjected to the jurisdiction ui the court ian_d
bound bw a judgment or decree. The parties to a lawsy it presumably Know beﬂe‘ than
anvone sise the nature and scope of relief sought in the action, and at whose expense
such refief might be granted. [t makes sense, therefore, o place on them & burden of

* Olsen Favily Trust v, District Court, 130 Nev, 548, 553 {1694},
S Selneoh v, Hemsath, 93 Nev, 293,794 {1987), oitiag Frovident Rend v Patfersor, 350 U8, 102 (1988) and

_g:@f_?.-?._s{»fz v Johason, @3 Mev, 658, T2 F2493S (1977
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{requested.” The indispensible parties are located in the state of Alaska, wers the trustees during

bringing in additional parties where such g step in indicated, rather thay placing on!
poterntial ad itional E}cﬂiiﬁ‘g.‘.’. a duty to intervens when they acquire knowledge of the
fawsuit”

Petitioner has falled to request jurisdiction over ATC or AUTC 1n its Petition, the very

party(ies) that she admits was the party who borrowed the funds and under whose authority and

tenure the loans were made, and who was or is in possession of the information and documents

"31’4

the periesd in which documents and information are requested to be disclosed, and, therefore,

ATC andfor AUTC would possess the requested documents and information that are heing

regugsted,

ATC and AUTC are necessary parties hecause the Sime period in which the documents

and information are being requested was during the period that ATC and AUTC were trustees

of the Trust, and it was ATC and AUTC whoe borrowed the funds and made the loans.

Farthermore, complete relief cannot be atforded among the remaining partics because - ATC and

AUTC were the trustees who possessed the requested docnments and information, and under

whose fenure the transactions occurrad, before Christopber purportedly became Investroant

» ~ N H ~ S [P . (¥ .~ » g 3 P ‘,:. &
Advisor, and hefore DTC ook office.”  Additionally, if the Court makes a ruling on behalf of
the actions of these absent trusiees (ATC and AUTC), then it would leave those persouns already

parties 1o the case subjest o a substantial risk of incurring doable, muitiple, or otherwise
inconsistent obligations by resson of the claimed jaterest 1o those documents, ¥ particularly in

light of the Petitioner’s tndemnifications of AUTC. fo other words, the named parties {over

b Sfartin v, Wilke, 480 US 7S5, 763 (1988

&
" Qe Petition, Page 5:3-3
PNRCP a1}

NROP 192

)
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which Petitioner requests this Court take jurisdictiony may be exposed unnecessarily o other

court actions i other jurisdictions with double or muitiple obligations by reason of Petitioner™s

ATC and AUTC are corporate residents of Alaska, and the transactions and coeurrences
for which Petitioner has requested documents and information ccourred by these trustees in
Alaska. Upon information ang belief, the Trust hand no conuections to Nevada during the tims
peried in which the documents and information have been requested. The Petitioner is
attemipting to bootstrap her requests converning the actions and records of ATC and AUTC o

OTC, the cusrent trustee of the Trust, Becsuse the Petitioner has failed to request jurisdiction

urisdiction over AT and

gver ATC and AUTC, this Court is without anthorily to assume |
AUTC as indispensabide parties.”” Petitiongr even admits that AUTC is necessary party even as

in her

)v-.i +

the sole transaction of $25,000.00 purportedly mads by DTC on June 13, 2014, siat

EJ'TC;

ey
e
T
e
s
]
e

foolnote that, “Note that we do not have possession of statements from Alaska UBA
Company indicating the dig nosition of the loan proceeds.” Mr. Davis respectiully reguests that
the Court find that ATC and AUTC are indispensable partics because they alope had actually

authority to borrow fram the policy and invest FHT assets,

8. Agreement by Petitioner under Alaska Law o Release Alaska USA Trust Company

of Anghorage, Alaska

While it rersains unclear why ATC was omitted as a necessary party, i has become mars
clear why AUTC was intentionally omitted as a necessary party. The Petitioner agreed to release

AUTC from serving as Trustes and acknowledged indenmuification of AUTC ander the tenmps of

the Trust for the period of the Policy loans, and agreed that her consent effectuating the rema vl

T

F L, TV ETONY Y Oy ey
e (AU W BL
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of AUTC would be governed under Alaska faw, with vepug in Anchorage, Alaska The

Petitioner’s agreement came after the Policy loany were authorized and approved by ATC and

AUTC, wha were the legal owners of the Policy. Atthe time of ATC s and AUTC s ownership,

| Christopher had no authority to divect ATC, AUTC, or the custodian of the Policy 1o make toans

nor did he have authority to direct Trust assets,  The Petitinner, a resident ol Seattle,
Washington, is now attempting to avoid the jurisdiction of her neighboring state of Alaska i
- of Nevada, because of her prior release and indempification of AUTC, sn indispensible

party 10 this action.

€. Because joinder Is mof feasible, the Court shounld make the defgrmination that the

case be dismissed,

Pursuant to NRCP 18(b) quoted above, which outlines the vatious factors for this

Coart’s datermination, Mr, Davis reapectfully roquests the Conrt make the determination that

the case be dismisssd for the following reasons. First, an order or judgment rendered bwithout
ATC and AUTC would be prejudicial to the numed parties, because the Information amd
documents requesied would have been produced or received by ATC and AUTC during the tim

period i which ATC and AUTC were trustees of the Trust. The named parties would be foreed

to double or multiple obligations in other jurisdictions if ATC and AUTC are not invlud ierd asa
party in this action,

Second, even if protective provisions could be made in the order or judgment for the

named partics, prejudice would still exist (it would not be lessened or avoided), because the sole

relief being reguested is for dovuments and information daring the periad in which ATC g

b A

AUTC were trustees, and during a period of time neither DT nor Cheistopher had any

S ?\t}\af‘u:i‘{!ﬂn f\-:.th‘ -SLL.K 1(“«\%\&&‘{'}\ nt, Consent zad indemrs u\.\:h@n wermen date oed i"bi”!b“ﬂ"‘ "".4 2014
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fiduciary relationship to the

i the possession and contrg! of ATC and AUTC

~

because, again, the relief being regyesied v fr documents

period it which ATC and AUTC were the trustees of the ™

requested arg in the possession and control of ATC and Al

rast.

Frust., These documents and informabion for thes periad would be

udgment rendered in ATCs and AUTC's absence would not be adequate,

and fnformation during the tme

The documents and information

H :‘-. el
i
FIE R

Fourth, Petitioner would stili have an adequaty remedy if the action is dismissed for

v

nonjoinder, because Petitioner is not forectosed from seeking her velief in another jurisdiction,

spacifically, Alaska through proper service upon ATC and AUTC. In other words, Petitione

?.

| has the posaibility to obtain the information she seeks in a jurisdictionally appropriate forum,

Mr. Davis thus requests that the Court find that ATC and AUTC are indispensable
]

-

partics and that the case should be dismissed as a result, no

nz each of the four factors above

B Lack of Jurisdiction of the Nevada Court over Partiss Dus fo Lack of Service of

Process

NROP 17 (b) sets for the following jurisdictional and process grounds for a molion {0

 dismics ag (1) lack of jurisdiction over the subject mat

person, {3} insufficiency of process, and {4) insuffiviency

ey,

1.

{2} tack of jurisdiction over the

ol service of process.

Petitiner is relving solely upon the validity of a porported amendment to an brevovable

trust' which must be properly determi wed under Alaskan

J

the validity of purported amendment to an frrevocable tnis

faw,

tbya

YOl after a determination of

s Adaskan court, could the Cour

atta,\h s hereto ag }'ixi‘i’sitﬂ :

* Qe Heatrice 1. Davis FHT dated Tuly 28, 2000 ar Section 4 {This trust is imevanatle, and {shall have no power

to...alter, amend, revoke, or ferminate. ) ephasis added,

L;" T N ] T A S - AN Y ) Sl . » 3 s
Y Qe Beatrice R Davis FHT dated Juiy 28, 2000 & Section 2.and S
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wroperty

Ll!’i‘\d!\_fi Y QVE

her request for this Court to take in rem juris
thout addressing ber the

clear lac

The Nevada
t omust have jurisdiciion

1934

.—}'-‘
developed primarily
risdiction ©

States Suprespe Coust held

LY
Nl Y
.

Fa

Trust. {f the first amendment §

the

to assume wrem jurisdiction over the Trust,

{ determining th

v

condition precedent {Le

koof service of process ne

parties.

Supreme {ourt

d, "M is s

v-‘a

ha
of the matter before it and

clse its proceodings therein will be nullity ™

orimal duty of all courts to keep strictly within their o risdiction..

jonal provisions creating a court and providing t

special and lmied jurisdiction iy cortain speecified

he United

to expand the reach of the cou

16

over the owner of property.” In Lewis v. L

that & progeeding i renris it g

. - 7
ceding under the civil faw,

g"fu’a‘ ex

\'."r (-?}?\'?

ex

b7 o

[
LR P )
Asi v

s, ) PR T 3 - I PV FNYees o amp
vl Smith v Stk Judiorad Courd, 58 Mesw, 214 {(Ney. 1937},

214 (Nev 19

rei Nimith v, Sixth Jughicial Oisé Conrd, S8 New, 2

19931,

Lindred Kiades, SO ULE. of12, SIS

LLS. 438, 444-445 (1S, 2001

dictional arguments raised by the

s ivalid, t

¢ validity of the purported amendment, Petitioner

diction hy confirming | DTC as the frusts

fundamental and wi

States Supreme Court acknowledged
rts, which might have lacked

£y

The LS. Supreme Court cited is gard

Petitiomer a8 a basis & assert

than there is no basis upon which
{ . .
segis to boolstrap

se of the

Cvalidity of the first amendment) or the

essary to tuke i personam jurisdiction in this proceeding

rufe of faw that 8

orsal

of the procecdings concerning that

-----

plained that *it s the

But unless probibited by the

a

e jurisdiction thereof, such court may

. -

cases by the legisiature!

hat in rem procesdings were

3 PeESGHE

.y

is & Clork Marine, e, the United
remedy afforded by connmon faw, it

Her cases in which i

37
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held that when a proceeding i rem i used in the common-law courts, it is glven strivtly by

)‘J

S{ t\.-ﬂ.-'
There are substaptial differences bebwaen e rem and in personam Jurisdiction that havg

heen defined by the couris,!” The Ninth Circuit defined the differences between i PEFSDIHI

jurisdiction and & remr jurisdiction as such, /o persongen Jurisdiction, simply slated, is the

sower of a court o enter judgment against a_pegson, fn ren jurisdiction s the courls power

over property. Before a court may exercise the state’s coercive authority over & pgyson of

b1
B EAY

property, some siatute must avthorize the act,

Fven asgurning arguendo that there was a proper jurisdictional basis for confirmung DTC
as yusiee under a proceeding 1 rept, there 15 no hasis for asserting in personam jurisdiction over
Christophor in his personal eapacity or FHT Holdings, LLC (8 Nevada limited liability

Y

company) under the current ciroumstances which would warrant intrusion inte thelr records,

w

.

Again, even if the {ivst amendment were proven valid, the Nevada Supreme Court - held, Pl s

ane thing to possess jurisdiction. 1t is another to exercige it

I oy

Fhe Moses Tovlor, TVUSL 41T 4 Walll 41,

431, 18 L. Bd, 397, 32 How. Pr. 468 (1867} and T Hing v, Trevor,

TUULS, 555, 4 Wail. §55, $71-572, 18 L. B4, 45 (1867).

i

LD

QO 6y P ATy Qo nlors 14 e ey TET TT R YTE M fry 12 FGSRY 47
WRECTY Ross, 304 FA 1130 {9t O, 2007y, See ke Harson v, Denckie 357 U8 238 246 fy 12 (93 )

Ay A

A
fudzment i persoram imposes & personal lability or ahiigation on ene person in favor of anvthien. A judgment in
e affects the inferests of all persons in deaignated property.”)

D Seq. Tnvestor Brot, { Dov. Vg, 764 F.2d 1309, 131314 {9th Oie, 1683} emphass added; See also Travap v,

Bighth hudicial Dist. Court, 109 Mev, 687, 8588-700 (1993 Lanstina )

v ; . N R o o . ' :
 State ex vel. Crymaser v Fourth Judicial Dist Cangrr, 69 Nev, 276, 280-281 (Nev,
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Under Nevada law, & limited lability cov npary is considered a per * And while the

Nevada legislature set forth ceriain relaxed standards for service of process regarding certain

persons suych as a trust 'by .Stat.ui:s,m it did not do so for foreign or domestic limited lability
compani ies.* The Nevada Supreme Court beld, “In addition to authority, however, the courts
must by statute be provided with the necessary machinery, Thus it is recognized that exercise of |
arisdiction through its courts by a state over its domiciltaries (other than by personal service of

g

processs cannot be had in the absence of express statutory provision.™” There |

t5 no such express

NRS 0,039 “Person” defined.  Except as otherwise expressly provided in a particular statuie or required by

_f:he. context, “persen” means a natural person, any form of business oF social orgapization sad any oflier
noagoverionental fegal entity inclnding, but nof Himited fo, 2 corporution. partnership, association, trusi or

uni:nc-m'pora t&d asyganization. The term does not include a govemument, goveromental agency or political

| Qubmv.bzor a government. {eraphasis added),

" See ld,, aee alaa NRS 164,010 and 155.010 i‘8°wice by mall vs, personal service pursuant ta NRCP 4).

34
The Nevada Legislature was well awurs that in the absence of voluntary su“-'nu;-ion to the Court’s jurisdicion by

an mi rested party, an attempt by .thva Court to assert @ pf—, senam urisdiction under the relaxed requirements of

MES 155.010 over an interested party ruay violate the due process of law under the Fourteenth Amendment to the
ULS. Constitution; See aiso Mullane v Cent. Honover Bank & Trust Co., 338 U.S. 306, 314 {1950); NRCP 4(d)
Summmons: Pevsonal Service.  The sumpions and complaint shall be served togethier. The plaintiff shall fumish the
person making service with such copies 4s are necessary. Service shall he made by delivering 2 copy of the
simmens attached to s copy of the complaint as fyliows:

{13 Service Upon Nevada Corporation.  If the suit is against an entity or association formed under the
faws of this state or registered to do business in this state, 1o the registered agent thereof or, il the entity or
assaciation 1§ (1) a corparation, 1 any oﬁ:(a—,r thereof, (1t} a general partnership, 10 any partner thereof: (B31) a limited
parthership, to any general parther theceof; {iv) a m ember- rranaged iimiteduiiabiéif}f company, © any member
thereof; (v} 2 manager-managed limited-liability company, to any manager thereof; (vi) a business trusy, to any
rostes i_hereor (v} a migeetaneous organtzation mentioned in } NRS Chapter 81, to any officer or director thereof;
provided, when for any reason sérvice cannot be had in the manner hczemabow ovided, then service may be
made upon such entity by delivering to the secretary of state, or the deputy seorgtm}- of state, a copy of said

,-a‘

.F

SUMINIONS 3 ched to a copy of the complaint, and by posting a copy of said process in the office of'the clerk of the

court in which ::u..c-_-i action is brought or perding; defendant shall have 20 days after such service and posting in
which 1o appear and answer; provided, however, that befors such service shall be authorized, plaintiff shall make or
cause to be made and filed in such cause an affidavit setting forth the facts showing that ;}uwm. SErVICe On o-f
notice o the entity or assoclation canuot be had in the manner provided in this subsection wit ﬂn hl. state; and

provided further, that if it shalf sppedr from such affidavit that there ie a fast knowni address of a known officer

general pariner, member, manager, trustee or divector of said entity of dssociation outside the state, plaintiff shall,
addinon to and afler such service upon the secretary of state and pcstin;* riall or cause to he maiied to such knowi
officer, general partner, nmmbar, manager, trustes or divector af such address by registered or cerubed ﬂlu.ii & Copy

L

i of the summens and a copy of the complaing, and in all such cases defendant shall have 20 days from the date of

such mailing within which w answer or piead
3 Qipte ex rel {3 wmmer v, Fowrth Judicial Dist, Couwrt, 69 Nev, 278 at 281 (Nev. 1852).
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statutory provision that relaxed the standard of service of process required under NRCP 4 for
servics upon Christopher, mdividually or upon FHT Holdings, LLC,

It is clear that personal service of process was not effectuated upon Christopher,
individuaily or upon FHT Holdings, LLC, sither by summaons and complaint or service pursuant
to the Nevada Rules of Clvil Procedure 4, therefore the Petitioner’s improper denand for
company records from FHT Holdings, LLL must fall for insnificiency of process, insufficiency
of service of process and a lack of jurisdiction regarding Christopher, ndividually, and FHlt
Holdings, LLC,

Farthermore, Petitioner is requesting that FHT Haldings, LLC, a Nevads limited liabiiity

L

company, be required 1o tum over its records o her congerning prior Policy Leans, without
bothering to make this request apon those trustees, ATC and AUTC, that authorized and
initiated the Policy lvans.

The Trust was settled by a Missouri resident in Missoari, and its situs snd applicable Jaw
was Alaska. Upon information and belief, the policy s held by a custodian in Puerto Rico. The

valldity of the Trust, which i3 rrevocable, and the validity of the amendment 0 the revocabis

frust are determinations which must be made before the court can assert sebject matler

Jurisdiction over the Trust. This determination cannot be made vnder Nevada law. I s

reapectiully submitiad that this coart cannot assert subject matter jurisdichion at this time.

£. Lack of Subject Matter Jurisdiction and Purported First Amendment

The Trust was saitled by a Missouri resident, in Missoun, mvoking Alaska law and
declaring Alaska situs. The trevocable Trust was amended to change not only the sitas but the
terms under which the trast would be governed, and to provide for g delegation of fiduciary

duties. The vaiidity of the Trust and the purported first amendment are determinations which

CHRISDAVIS000541
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wrisdiption over the Trusiy these
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st be masde before the court can assert subjoct matiur

determinations are a condition precedent for jurisdiction,

L CONCLUSON

WHERERORE, Christopher D. Davis respectfully requesis the following of the Cowrt

1. The Court find that ATC and AUTC are indispensable parties;

2. The Court disnyiss Petitioner’s claims for fajlure to tring an indispensable party pursgant
(0 NROP 19, noting the Four factors under NROP 12{b};
3. The Court dismiss Petitinner’s claims for insufficiency of process, insufficiency of

and @ lack of jurisdiction over the person of Christopher 1. Davis,

i}

service of prooes
indiv idually;

4. The Court dismiss Petitoner’s claims for hnsufficlency of process, insufficiency ot
crvice of process and a lack of jurisdiction gver the person of FHT Holdings, LLC;

The Court dismiss Petitioner’s claim for lack of subiect matter jurisdiction as 1o all

(e

namead parties,

»

&, The Court dismizs all Petitioner™s claims against all named parties in this matter;

~d

The Court deny Petitioner’s Petition in its entirety,
8. The Court avward attorsey fees and costs 1 Christopher . Davis in an amount deemed

reasunsble by this cowrt; and

f f‘
J‘:‘ ";‘f J.f
‘l_.‘d‘
® Ree Kofertv Meyver, NOW.3d 290 Neb 219, 2015 (determining that an excuipatory clause did not

rafieve the trastee of fduciary obiigations under an irrevoe abls tife msumaog rust}

o
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The Court awards such other and further relief as the Court may deem just and proper in

the premises.

DATED this 4ty day of March. 20135,

Harre? § Eoland.

Respoctiufly Submitted,
ROLAND Law Firsg

AT i
i i t .
l.' B !
» .
: |
5 %
h

NV Bar No, 34
2470 . St Rose Pkwy,
Henderson, NV E20G74
Telephone: (70245241300
Facsimile: {7021 220-8903
hrolandf@rotandlawlirm.com

<.

Artorney for Christopher D, Duvis

16
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(12(b) and NRCP 19 b

CERTIFICATE QF SERVICE

1 hereby ceriify that T am an emuploves of Anthony L. Barney, Lid, and not a parly to
this action. 1 further cersify that except as otherwise noted on March 4, 2015, 1 served the

foregoing CHRISTOPHER D. DAVIS’ MOTION TO DISMISS PURSUANT TO NRCP

by first class US mail, postage prepaid, upon the following persons or

entities

Mark Selomon, Esq.

Joshua Hood, Esg.

SOLOMON Dwiceins & Frepg, L
Q60 W, Chevenng Ave,

fas Yegas, f\'\f RG129

Altorney ju» Petitioner Caroling Davis

TR Mail and Froesimile

DHUNHAM TRUST
SHANKA CORESSAL, CTFA
241 Ridge Street, Suite 100
Reno, Nevada 8850]

Stephien Lehnardt
260 Westwvoods Drive
Liberty, Missour 64468

Win B Davis

3866-5 Habu Arndagawa Avida
Wakayvama 643-0023

TAPAN

LI5S Mail on Febryeary 3, 2015

. Barney, Lid,
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RESIGNATION, RELEASE, ACKNOWLEDGMENT,
CONSENT AND INDEMNIFICATION AGREEMENT

This Agreement {“Agreement”) is executed as of this 24 day of February, 2014, by and
among Alaska USA Trust Company of Anchorage, Alaska (“AUTC”), Dunham Trust Company
of Reno, Nevada (“Dunbant™), Christopher D. Davis of Kansas City, Missourd (“Chris™),
Caroling D. Davis of Seaitle, Washington (“Careline™), and Winfleld B. Davis of Los Angeles,
Califoria ("Win”) (Chris, Caroline and Win are collectively referred to herein as the
“Beneficiaries™), and Stephen X, Lehnardt, in his capacity as “Protecter”™ of the BEATRICE B,
DAVIS FAMILY HERITAGE TRUST, dated July 28, 2000 (the “Trust”).

RECITALS

WHEREAS, AUTC is the currently serving trustee of the Trust and has stated that it is
unwilling to contimie to serve as trustee and wishes to resign;

WHEREAS, Article Eleven, Section 3.b. of the Trust grants the Protector the authority to
rerove and replace the trustee when a trustes is unable or unwilling to serve;

WHEREAS, Article Twelve, Sgction 7 of the Trust indemnifies the trustee of the trast fom
all lighility in connection with iis service as frustee, excepting ondy willlul misconduct or gross

WHEREAS, Article Fourieen, Section 6 of the Trust authorizes the change of situs of the
trust, upon the unanimous consent of all of the beneficlaries then eligible fo réceive mandatory or
discretionary distributions of net income under the tust, and the consent of any thereacting
Protector and Trustee. Article Fourteen, Section 6 Nurther authorizes the Protector to amend the
Trost in writing so as to change situs, conform the terms of the trust so that it may achieve its

vrnoses in the new situs: and
Puth ;

WHEREAS, Dunham is willing to accept its appointment as sugcessor trustee to AUTC,
expressly conditioned on the appointment of one or more outside (non-Punbam} investment
advisors snd/or investment trustees so that Dunham serves as a directed trustee under Nevada

faw,
AGREEMENT

NOW, THEREFORE, the parties hereto agree to and do hereby iake the following
actions:

1. Consent to Chanee of Situs and Amendment of Trust. The Beneficiaries hereby
gnanimously consent to changing the.situs of the Trust from Alaska to Nevada, and further

Resignation, Release, Acknowledgment, Congent and [ndernnification & greement + Pagelof4
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unmHmousty consertt to the amendment of trust by the Protector to reflect the change of sites,
applicable law, provision required by Dunbam, and other amendments as required to allow the
trust to achieve its purposes, substantially in the form of First Amendment to the Beatrice B.
Davis Family Heritage Trust attached hereto as Exhibit 1. AUTC and the Protector hereby
consent to changing the situs of the Trust from Alaska to Nevada.

2. Removal of AUTC and Appoiniment of Dunham. Protector shall, effective
February 24, 2014, fake the actions described in the Memorandn of Action by Protector,
substantially in the form of memorandum attached hereto as Exhibit 2.1, and shall issue written
notices o AUTC and Dhunham, substantially in the forms attached hereto as Exhibit 2.2 and
Fxbibit 2.3, to rersove AUTC as Trustee of the Trust, and Appoint Donham as successor trusiee

of the Trust.

3. Acknowiedgment of indemnification of Trusiee. AUTC, Dunham, and the

Reneficiaries hereby acknowledge the provisions of the Trust which provide for the
indemnification of Trustee from Hability, excepting only willful misconduct or gross negligence.

4. Miscellaneous,
a. Independent Counsel. The parties hereto acknowledge and agree that.each

of them has had an opportiunity to review this Agreement and all Exhibits and to seek its own
independent legal counsel with respect to the legal consequences of emtering this Agreement,

b. Attorney’s Fees. In any action brought either party to enforee any of the

terms of this Agreement, the prevailing party in such action shall be entitled to such reasonable
attorney fees as the court or arbitrator shall determing to be appropriate

c. Entire Agreement. This Agreement shall not be modified, amended or
changed in any respect except by written document signed by all parties hereto, This Agreement
and all attachments thereto, contain the entire agreement and understanding of the parties and

d. [nterpretation/Venue, If any portion of this Agreement shall be held to be
yoid or unenforceable, the balance thereof shall nonetheless be effective. This Agreement has
heen made and entered into in the State of Alaska and shall be governed by the faws of the State

e, Headings. The headings used herein are for convenience only, and shall

not be construed as a part of this Agreement or as a limitation on the scope of the particular
paragraphs to which they refer.

Resignation, Release, Acknowledgment, Consent and indemnification Agreement Page Zof &
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f. Binding Effect. This Agreement shall bind and shall inure to the benefit
of the heirs, legal representatives, succsssors and assigns of the parties,

£ Counterparts/Fassimile Signatores. This Agreervent may be executed in
counierparts, which together shall constitute one instrument. The parties hereto agree to accept
signatures fransmitied by facsimile,

[ REMAINDER OF THIS PAGE INTENTIONALY BLANK |

Resignation, Helease, Ackaowicdgmont, Constnt and indemanificarion Agreement Page Jof 4
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N WITNESS WHEREOF, the partics have exsciied this Agreement as of the dawe fisst written

ALASKA USA TRUST COMPANY

Bt an

Hamﬁ; 4 3";;*;&}{2

Name:

T

FUNHAM TRUST COMPANY

: e ™
. —— {
3y ﬂ:;}ff“{‘*\\‘fbﬁ““\avf*«R‘m. NSy 33*»3-1\3’
hY
s Pl
¥ s Y, e AT o \
WEMET o) X NGy e, N FK R, 0 R,

ALY \ w\ .y

'{‘ifi;c;. .-"\7(‘\\\\*: N \\ \‘\Y»} £

MAKDATONRY AND HSCRETIONARY
BENEFICIARIES

)_uﬁj-

Ciristopher D D\mfz

Carohine D Davis

Winiield B, Dawis

PROTECTOR of the
BEATRICE B, BAVIS FAMILY
HERITAGE TRUST, dated fuly 28, 30486

B3y .

Stephern K. Lehm mi. Protector

Restgnation, Retesse. Acknowiedgiient, Consent and Indemaiiication Ageosinies Page 4 ot 4
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IN WITNESS WHEREOE, the parties have executed this Agresment as of the date first written
above,

ALASKA USA TRUST COMPANY

By:

Namsg:

Title:

DUNHAM TRUST COMPANY

By:

Name:

Title:

MANDATORY AND DISCRETIONARY
BENEFICIARIES

Christopher D, Davig

o % S |
(_opfr FEd 4D e

T - - - o —— |
Caroline 1. Blavis R

\

.
i
~,

e

Winfield B. Davis

PROTECTOR of the
BEATRICE B, DAVIS FAMILY
BERITAGE TRUST, dated Fuly 28, 2000

By:

Sie-phen K. Lehnardt, Protector

Resignation, Release, Acknowledgment, Consent and Indemnification Agreement Page 4 of 4
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DUNHAM TRUST COMP

HAM TRUST COMPANY

By

MANDATORY AXD DISCRETIONARY
BENEFICIARIES

Chrstapher [ Daviy

Caroline D Davis

Wintield 8 Davis

PROTECTOR of the
REATRICE B, DAVIS FAMILY
HERITAGE TRURNT, dated July 28, 2000

B

siephon KL Lehpurdt, Profecior

(RO SRR ARV 7 TP SRR GO SRR P S I ST SO SN RIS SUCIETINRN SN SN S RS g Ry R oo
Hoseshasioet, B, Achmawiddpment Loy and Endenandarion SAereement i"*#‘* §ol'd
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INCWITNESS WHEREQE, the parties have exsonied this Agreoment as of the date fest written

L

above,
ALASKA USA TRURT COMPANY

By

Name:

Title: _ e

MANDATORY AND DISCRETIONARY
RENEFICIARIES

PROTECTOR of the
BEATRICE B. DAVIS FAMILY
HERITAGE TRUST, dated July 28, 2000

-~

LYYy - ;
Sl -~ B\ :.‘.
e ;
N -
e B
" o ~ = N T s
K B G . AR TR T e
=_§_ LR I . & K
I Y ., & -
AT s s v e )Sa. ............ ot e e e AR

Staphgy K. Lehnardt, Protector
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HARRIET H. ROLAND, 5S0Q.

Electronically Filed !

08/27/2015 10:24:19 AM

(ﬁ@;«#M

i Telep hcm {7021 438-787%

NV Bar Mo. 3471

ROLanD Law Firs

2470 E. St Rose Prwy, Siel 16
Henderson, NV 80()'7 4
Telephone: (702 452-1500
Facsinile: (702} “”U 8903
hrolar landiawiirm.com

CLERK OF THE COURT

N

ANTHONY L. BARNEY, ESQ.
Nevada Bar No, 8366
TIFFANY S. BARMEY, ESQ.
Nevada Bar Mo. 9754
t\\"r‘u(m' L. BaRNEY, Lan,

-\./71(

317 W, Charleston Blvd,, Suite i
g

Laas Vegas, NV §5102

Facsimile: (702) 259-1 116
Attorneys for Chrisigpher 1) Daviy

RIGEHTH JUDICIAL DISTRICT COURT
CLARK COUNTY  NEVADA
I the vadter of:

Case Na.: P-15-083867-1

1S FAME Oent. No.: 26
The BEATRICE B. DAVIS FAMILY HERITAG Dept. No.: 26
TRUST, dated July 28, 2009, as amended on
February 24, 20 _h.

DECLARATION OF CHRISTOPHER D. DAVIS

I Christopher Davis, under penalty of perjury under the lases of the State of Nevady, o

hereby declare and state as follows:
1. 1am over the age of eighteen

2. 1 am aresident ol Missourl,
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i July 28, 3060, a5 allegediy amendad on February 24, 2044,

i} independent {egat sounscl.

Hof counsel bad beer provides © myself or the other teneliciaries of whish I am aware,

3 Damw privesry beosfiniary of the Beatrive B. Davis Family Hedtage Trust, dated
4. At no time during the afleged amendment fo the trust was 1 represented by
5. While ¥ was made aware of Stephen Lehnardt's efforts to. change the suus of the

Crust. to Nevads, atno time did ¥ cecelve iodependent jegal advice regarding the fegal effects of

a change ia Situs ormy appointmant a8 hwvestraent trust advisor..

8. Al no time was T made aware that an opinioe of counsel fiad heen provided 1 My |

A Lehasedy, Alsska USA, or Dunfam Trust Company, § conveyed to M- Barasy that no saisten |

7. 1 was mamizd o Cleryl Davis at the time the Beatrice B, Davis Family HNeritage
rust was created,
3. 1 was maried o Tarja Davis at the time of the aifeged arendment dagsd February
24,2014, and Tremain mamied to Tagja Davis. } cuaently reside with yny wife, Tagja Davis.
9. Carolne Davia, through her ationiey Mr. Solonson, has served subpoenas o Mr.
Bamey and Ms, Rolend sseking information regarding assets and entities that are not relaied

& gy i

my alleged rojes as investuent tstadvisor and manager of FHT holdings,

§0. Caroline is seeking icformation regariiag loans and disimibutions raade pricr ¢ my

alinged appoimment 23 investeent tnut advisor,

i3 frue and currect,

o
o

e

S E
G et
@lsistopher D TatRs, Declacart

f o
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LAS VEGAS, NEYADA 89129
TELEPHONE {702} 853-5483
FACSIMILE (702) 853-5485

WWW.SDFNVLAW.COM

9060 WEST CHEYENNE AVENUE

SOIOMON

DWIGGINS & FREER

TRUST ANG ESTATE ATIOSNEYS
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Electronically Filed
03/05/2015 03:54:02 PM

NOTC % h i

Mark A. Solomon, Esq., Bar No. 418 GLERK OF THECOURT
msolomon@sdfnvlaw.com

Joshua M. Hood, Esq. Bar No. 12777

jhood@sdfnvlaw.com

SOLOMON DWIGGINS & FREER, LTD.

9060 West Cheyenne Avenue

Las Vegas, Nevada 89129

Telephone: 702.853.5483

Facsimile: 702.853.5485

Attorneys for Caroline Davis, Petitioner
DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of: Case No.:  P-15-083867-T
Dept.: 26
The BEATRICE B. DAVIS FAMILY To be heard by Judge Sturman
HERITAGE TRUST, dated July 28, 2000, as
amended on February 24, 2014 Hearing Date: April 22, 2015
Hearing Time: 9:00 a.m.

SECOND AMENDED NOTICE OF HEARING ON
PETITION TO ASSUME JURISDICTION OVER THE BEATRICE B. DAVIS FAMILY
HERITAGE TRUST, DATED JULY 28,2000, AS AMENDED ON FEBRUARY 24, 2014;
TO ASSUME JURISDICTION OVER CHRISTOPHER D. DAVIS AS INVESTMENT
TRUST ADVISOR AND STEPHEN K. LEHNARDT AS DISTRIBUTION TRUST
ADVISOR; TO CONFIRM DUNHAM TRUST COMPANY AS DIRECTED TRUSTEE;
AND FOR IMMEDIATE DISCLOSURE OF DOCUMENTS AND INFORMATION
FROM CHRISTOPHER D. DAVIS

NOTICE IS HEREBY GIVEN that CAROLINE DAVIS (“Petitioner”) by and through her
counsel, Mark A. Solomon, Esq., and Joshua M. Hood, Esq., of the law firm of Solomon
Dwiggins & Freer, Ltd., hereby Petitions this Court to Assume Jurisdiction over THE
BEATRICE B. DAVIS FAMILY HERITAGE TRUST, dated July 28, 2000, as amended on
February 24, 2014 (“Trust”) to assume Jurisdiction and for granting the aforementioned Petitions.

A hearing in this matter has been set for Wednesday, April 22, 2015, at 9:00 a.m. before
the Honorable Judge Sturman in Department 26, Courtroom 3H at the Regional Justice Center,
200 Lewis Avenue, Las Vegas, Nevada 89155;

/11
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LAS VEGAS, NEVADA 89129
TELEPHONE (702) 853-5483
FACSIMILE (702) 853-5485

WWW.SDFNVLAW.COM

9060 WEST CHEYENNE AVENUE

—_ =
AN Wn A

SOLOMON
DWIGGINS & FREER T
TRUSI ANOD ESTATE ATJORNEYS
— —
oo 1
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o
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For details of the Petition, please review the Court file or contact the Petitioner at the

address show above:

DATED this 57 day of March, 2015.
SOLOMON DWIGGINS & FREER, LTD.

o,

- ~. pa———men
L A~ .
o /,/j/ p

I R I ey

P 2 I ctetilis, ettt

MARK A-SOLOMON, ESQ. (Bar No. 418)
JOSHUA M. HOOD, ESQ. (Bar No. 12777)
Cheyenne West Professional Center

9060 West Cheyenne Avenue

Las Vegas, Nevada 89129

Telephone (702) 853-5483

Facsimile (702) 853-5485

Attorneys for Caroline Davis

2 of4
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9060 WEST CHEYENNE AVENUE
LAS VEGAS, NEVADA 89129
TELEPHONE (702) 853-5483
FACSIMILE (702) 853-5485

WWWSDFNVLAW.COM

TRUST AND ESTATE ATTORNEYS

SOIOMON
DWIGGINS & FREERN

Jlj}
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CERTIFICATE OF SERVICE

] hereby certify that on the 5" day of March 2015, I mailed a true and correct copy of the above
and foregoing SECOND AMENDED NOTICE OF HEARING ON THE PETITION TO
ASSUME JURISDICTION OVER THE BEATRICE B. DAVIS FAMILY HERITAGE TRUST,
DATED JULY 28, 2000, AS AMENDED ON FEBRUARY 24, 2014, TO ASSUME
JURISDICTION OVER CHRISTOPHER D. DAVIS AS INVESTMENT TRUST ADVISOR
AND STEPHEN K. LEHNARDT AS DISTRIBUTION TRUST ADVISOR; TO CONFIRM
DUHAM TRUST COMPANY AS DIRECTED TRUSTEE; AND FOR IMMEDIATE
DISCLOSURE OF DOCUMENTS AND INFORMATION FROM CHRISTOPHER D. DAVIS
AND the PETITION to the following persons at their last known address, by depositing a copy of
the same in the United States Mail, via certified mail, addresses are as follows:
CHRISTOPHER D. DAVIS, Individually
INVESTMENT TRUST ADVISOR
MANAGER of FHT HOLDINGS, LLC, a Nevada Limited Liability Company
3005 North Beverly Glen Circle
Los Angeles, California 90077

and
514 West 26™ Street, #3E
Kansas City, Missouri 64108
REGISTERED AGENT SOLUTIONS, INC.
REGISTERED AGENT for FHT HOLDINGS, LLC, a Nevada Limited Liability Company

4625 West Nevso Drive, Suite 2
Las Vegas, Nevada 89103

And having previously mailed the Petition to the following, did EMAIL and send via US Mail
ONLY THE SECOND AMENDED NOTICE OF HEARING AS FOLLOWS:

STEPHEN LEHNARDT
DISTRIBUTION TRUST ADVISOR
20 Westwoods Drive

Liberty, Missouri 64068
Stephen@lehnardt.com

3 o0f4
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9060 WEST CHEYENNE AVENUE
LAS VEGAS. NEVADA 89129
TELEPHONE {702) 853-5483
FACSIMILE (702) 853-5485
WWW.SDFNVLAW.COM

SOLOMON

DWIGGINS & FREERN

TRUST AND ESTAIE ATTORNEYS

ﬂﬁt
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WINFIELD B. DAVIS

366-6 Habu Aridagawa Arida
Wakayama 643-0025
JAPAN

winsane@gmail.com

- DUNHAM TRUST COMPANY

TRUSTEE

SOLE MEMBER of FHT HOLDINGS, LLC, a Nevada Limited Liability Company
c¢/o SHANNA CORESSEL, CTFA

241 Ridge Street, Suite 100

Reno, Nevada 89501

Shanna.coressel@dunham.com

And did mail via US Mail and email Via the Court’s electron system via WizNet pursuant to Rule
9 of NEFCR at the email address noted to the following:

HARRIET ROLAND, ESQ.,
ROLAND LAW FIRM

2850 W. Horizon Ridge Parkway, #200
Henderson, NV 89052
hroland(@rolandlawfirm.com

ANTHONY L. BARNEY, ESQ.
ANTHONY L. BARNEY, LTD.

3317 West Charleston Boulevard, Suite B
Las Vegas Nevada 89102

abamev@anthonybarney.com

D U /
e e
(ean Je A e
An Employee 6f/SOLOMON PWIGGINS & FREER, LTD.
/:/ / !
e

4of4
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estabiighed £Xom one or itdrée gourtes’) nonexempt propertv or tTiusts
shall not be added to or comblned with exempt propérty or krusts,
aven if this requnep' the establn.shmem: of additional separate
txusts with the. Same terms and: provigions. If; for ethple the
terms. Of what would othérwise be one txust direct that, on
termination {or cn failure to exXercise a power. of apDOlntmept),
trustc Droprarty is to be addcd to anothar trust, the exempt propeity
of & Separate trust that had been deriveéd from the ‘terminating
trust. shall be added only to an exempt trust derived: from the
r00l01ent truqt- nonexsmnt property shall be. added only to &
exxsts for ol ther cxempr.or nonexempt proPerLy, nnen a new trust of
that character shall be established with the same terms and
provisions as those of the trust that would oLherWLSa receive that
vpropertj wnder thm orwglnal EYUst terms.

{@) For purposes of tﬂis paragraph, the term "exempt"
'refﬁ-ls te a trist ox property that has a generatlon skipping tax
ﬁnclu51on ratio of zero, and the term “nonexempt" refers to a trust
ox: propelty that has 2 generation- shlpplng inclu51on.raulo of one,
34. The Trustesg may entrugt solé¢ custody of amy securities,
cash, ©OY other property held by them to either of them. Hither
-rustem matys; by 1nqt*ument in Wllt ing, from tlme to tlmn, deélegate
to the other the. exercige. of any or all 6f ths powers conferred
upoOn the Trustees Dby this imstrument. and may at pleasure revoXke
any such dalegatlon, which revocat:lon ghall be effective upon
recetpt. Any pergon deallng wmth the Trustees shall be absolutely
protected in relying upon the certification of any Trusteé as§ to
{d] who are: the Trustess at any Lime and from\t.me to time; and (b)
the eéxtert of che anthority of the Trusteeé or Trustees by rsason of
any aelegatxon or otherwise.

IN WITNESS WHEREOF, this instrument has been exacuted, &s of
the: day and year first above written; in multipart, each one of
which shall bs deemed an original, by the Settlor aund the Trustee.

() R \ VR S
.X:ﬁaQSéXEIQ;.ﬁi). o 1y2,

BEATRICEuB. DAVIS, SETTLCR

aﬁzA“Té, %:>‘szza/U17ls

'BBATRECE B. DAVIS, TRUSTEE

,.‘_18_
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STATE: OF MISSOURT )
e o ) 88.
COUNTY OF JACKSON |

. Od this _//  day of i , 1998, ‘befors me, the
undersigied, a Notary Publlc, personally appeared BEATRICE B.
DAVI% to me koowil td be the same pérson described in gnd who
executed the TForegding instrument and &cknowledged that she
exﬁcuLed the same as her free and voluntary act and deed as. Shttlor
and” Trustse &f thig Trust.

IN WITNESS WHEREQE, T have hereuntc seb my hand and affixed my
nokarizl &sal on the day and year last above written.

s e {,‘?._7.. A
TN o K
No‘teﬁ:y Dablge] in and for said
County d SLate

My cbmmLSsionﬁexpirés:

CHRBT )
: Motary Pubhc n No*..ary Seal
STATE OF MTSSOUHE
’ Jacksen County i
My Commlmlon Exnrres Nov. 12, '9001

<19~
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Affidavit of Trust

| RO C I S Bl s e S ol o Eay SICATRETR LT N gl e

The-Beatrice-B-DPavis-Revocable-TrustIndenture

!\.7

Beatrice B. Davis Revocable Trust Indenture-—A ffidavit of Trust

The following trust is the subject of this Affidavit:

Christopher D. Davis and Caroline D. Davis, Trustees, or their
successors in trust, under the BEATRICE B. DAVIS REVOCABLE
TRUST INDENTURE, dated April 4, 1990, as amended. (the “Trust”)

The name and address of the currently acting Trustees of the trust is as follows:
Name: Address:
Christopher D. Davis 514 West 26" Street, Suite 3E
Kansas City, Missouri 64108

Caroline D. Davis 2501 Nob Hill Place North
Seatile, Washington 98109

‘Beatrice B. Davis, initial trustee of the Trust, who had been observed by home healthcare worlcers, and

hospital nurses as periodically exhibiting impaired judgment and behavior, was diagnosed by her
attending physician, Dr. Peter Holt as suffering from mild dementia on or about March 13, 2007.

Article Eighth, Paragraph 1 of the Trust states: “If for any reason Beatrice B. Davis is incapacitated or
otherwise canmot act or shall cease to serve as Trustes hereunder, Chiistopher D. Davis and-Caroline D.

Davis shall serve as Successor Trustees.”

On March 22, 2007, Christopher D. Davis and Caroline D. Davis, after discussion, determined that it
woulid be in the best interest of Beatrice B. Davis for them to assume their roles as Successor Trustees
pursuant to Article Eight of the Trust.

The Trust was amended on February 3, 1997, was subsequently amended on May 11, 1998, and has not
been amended since May 11, 1998. The Trust is presently in full force and effect.

The signatories of this Affidavit are the currently acting Trustees of the Trust and hereby declare that the
foregoing statements and the attached trust provisions are true and correct, under penalty of perjury.

This Affidavit is dated March 22, 2007.

[ SIGNATURES AND ACKNOWLEDGMENTS ON NEXT PAGE ]

Page 1 of 2
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IN WITNESS WI\IEREOF as affiants, we have executed this Affidavit as of this 22° day of March, 2007
in multiple counterpart originals, and have directed photographic copies of this Affidavit be made which shall
have the same force and effect as an original.

Clristopher D. Davis

Caroline D. Davis

STATE OF )
) SS:
COUNTY OF )

On this day of March, 2007, before me the undersigned, a Notary Public, in and for the County and
State aforesaid, personally appeared Christopher D. Davis, to me known to be the person who signed the
foregoing affidavit and acknowledged that he signed the same as his free act and deed.

IN TESTIMONY WHEREGQGEF, [ have hereunto set my hand and affixed my official seal in day and year
last above written.

Notary Public
My Commission Expires:
(Seal)

STATE OF )

: ) SS:
COUNTY OF )

On this day of March, 2007, before me the undersigned, a Notary Public, in and for the County and
State aforesaid, personally appeared Caroline D. Davis, to me known to be the person who signed the foregoing
affidavit and acknowledged that she signed the same as her free act and deed.

IN TESTIMONY WHEREQF, [ bave hereunto set my band and affixed my official seal in day and year
last above written.

Notary Public
My Commission Expires:

(Seal)

Beatrice B. Davis Revocable Trust Indenture-—Affidavit of Trust ‘ Page 2 of 2
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DELEGATION OF AUTHORITY

I, Caroline D. Davis Successor Trustee under the Beatrice B. Davis Revocable Trust

—_—

Indenture, dated April 4, 1990, as amended (the “Trust”), hereby delegate to Christopher D.

Davis, Successor Trustee of the Trust:

Authority to act singly on behalf of the Trust, and without prior
consultation or agreement in exercising the all of the powers granted in
Article NINTH of the Trust, and to perform all acts on behalf of the Trust
as may. be appropriate, necessary, or proper for the Trust in contemplation

of such Article NINTH.

I hereby agree to ratify and confirm all and whatsoever acts Christopher D. Davis may
lawfully do or cause to be done by virtue of this Delegation of Authority.

This Delegation of Authority is made pursuant to Article NINTH, Paragraph 34 of the
Trust and shall remain effective until revoked, in writing, by the undersigned.

IN WITNESS WHEREQF, I have signed this Delegation of Authority as of the 22™ day
of March, 2007.

Caroline D. Davis, Trustee

CHRISDAVIS000514
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 REVOCATION OF DELEGATION OF AUTHORITY

" This Revocation of Delegation of Authority is made and entered into this _ day of
_ September, 2014 by CAROLINE D. DAVIS, as Successor Co-Trustee of the Beatrice B. Davis
Revocable Trust, dated April 4, 1990, as amended (the “Trust”).

: . WHEREAS, pursuant to Article Ninth, Section 34, CAROLINE D. DAVIS executed a

“Delegation of Authority” on March 22, 2007, authorizing CHRISTOPHER D. DAVIS, as
Successor Co-Trustee, to act singly on behalf of the Trust, and without prior consultation or
agrecment in exercising all of the powers granted in Article Ninth of the Trust, and to perform all
acts on behalf of the Trust as may be appropriate, necessary, or proper for thc Trust in
contemplation of such Article Ninth.

WHEREAS pursuant {o Article Ninth, Section 34, CAROLINE D. DAVIS possesscs the
authority to terminate such Delegation-of Authority. .

NOW, THEREF ORE, pursuant to Article Ninth, Section 34, CAROLINE D. DAVIS
does bereby revoke the Delegation of Authority, executed on March, 22, 2007. Such Revocation . -
of Delegation of Authority shall ~become effectively immediately upon -receipt by
CHRISTOPHER D. DAVIS.

-Datadthié@ﬁday of September, 2014, - . :
Y —
Aozl
CAROLINE D. DAVIS, SucceW )
Trustee

CHRISDAVIS000516
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" Signitare:.

Ms;, Shanna Cotessel.
Dunham “Trust.Gompany:
241 Ihdge Strect, Suite 100
Reno, Nevada

89501

DearShanria,

TR A§ﬁIéV€COop‘ei-..L'i'fé.-Eolié“w# 11058007

Furthér-to your recent request Yo-iransfer the-ownership of poficy AGLI 1105-80078¢,
please be advised that this' Jifé insurahce policy has duistanding loans totaling
$2,164,744.68,

We,reqmre confirmnation that ifie agw owsder i aware; ofithé rcsponsxbmty ’fo Tefiay these
Joans and-that the: policy has begi pchged ds.colliteral for thess loans: WouLd_ you kmdly

diranpe for an Authorised. signatory “of{he: ‘FHT Holdings LLG to: sign below: as

aclmowlcdgemcntof thig[Gans?

Paul Foidham
Glient Seﬂuce&M&hﬁQér
Confimming ackaowledgemarit of. ie.outstanding polivy [oamsi

Anthuiised Sign'ator‘y; FHT Holdings LLE,

Dats H- g

J.'LSth)" Cobper Life. lilkcrnntibnnlln&urér,SPQ

Adnilslstinifan Offices 3! “Windword 3, Regania Office. Uads. West Bey nmd P.B.Bax2185
6 ‘aymin l(‘r’) 21105, Caytnan Jslands
Tl (31S) 940 1599, Faki(148) 946 0520; Ewnail: Wifo@Cnushder éom kv

Regis ferull Oflge: fdﬂwﬁnnﬁhlez & Rodeiguez IS¢
DB VA Towér, 254 Mudoz Rivera Avenilc; 6™ Floor: Piath-Riys Pidia Rich 00918

e e
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B. When 2achi desdendantr for whom a trust ig
created, shall attaiil the age of tyenty-five (25) years, or upon
sstablishment of these separdte trusts for any descendant who has
attained the age of twenty-five (25} years bub not attained the age
of thirty {30) years a% that time, one-third (1/3) of the aésets at
that ‘time comprlslng his or her Etrust estate shall be distributed
o him ox her freg and ¢lear of all trusts. When each. descendant
for whom a brust ig dreated shall attaln the dge of thirty (30)

descendant who has attaiped the age of thirty (30) years but who
has not attained the: age of thirty-five (35) vears at that time;
ofle-half (1/2) of the assets at that time comprising His of lNer
tiigt estake shall be distributed to him or her free and clear of
all trusts, When each degcendant for whom a trust is created shall
attain the sge of thirty-five (35) years, or upon establishment, of
these separate trusts for any descendant who has attained the age
of thirty-five (35) years ab that time, all of the assets at that
timg comprising his or her trust estate; including all aceorusd
interest and income, shall be. distributed to him or her frée and
clear of all trusts.

. If any descendant of Settlor for whom a trust is
created shall dis guring the admiristraticn of his or her trusb
without attaining the age of thirty-five (35) years, his or ber
trust sball terminate and all of the umappointed assets at that
cime comprising his or her trust estate shall be distributed as he

or she appoints by Will spetifically referring to this power of

.'.'?-_..

CHRISDAVIS000501
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dppointmest, each such descendant of Sertlor lereby being granted
£i11 power £o appéint, free of the trust, the emtire principal and
income remaining in his ox her trust at the time qf his or:hgr
death, so appointing the sawe in favor of his or her estate or in
favol of any ome or more persgns or partly:im favor of dny ons or
mors persons in any manner, either olitright or in tfﬁéﬁf-&ﬁdﬁdﬁdef
any conditions;, limitations or provisiens which he 6r shé may
desighate, and said gederal power of appointmient shall e
exercisable by Settlor’s desdendant alome and in all events, If,
however, Settlor’s descendant fails to exercise said general power
of appointnént; or if any-exercise by him or her is imvalid or for
any reason whatsoevsr f£ails to take effact; his or her brust shall
terminate and all of thé"ﬁﬂé?poiﬁted asgets-at that time comprising
Ri& Or Her tiust estate sShall bé distributed to such dedcenddnt’s
issuge then 1livihg, per stirpes. If such descendant has no issue
thex 1ivingp;ali of the unappointeﬁ assets at, that time:qomprising

issue then living, per stirpes, and if none, them to Seftlor's
issue them living, per stirpes; provided, that if any then living
dsgcéndant of Settlor is Undér the dge of thirty-five (-Essyéaréf
the assets which ctHeérwise would bg distributed to him or her
outright 1if e wers not undeér such age shall be distributed to his
or her trust egtate. If Settlor has no issue thes lividy, any
trust then in, existence’ shall terminate and the Trustees shall.
digtribute all of the unappointed assets then comprising the trust

estate, includirg all accrued interest and income, to such person

e
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or persons in the shares &and proportions in which. Setrlor’s
Administratot'WQuld have been required to distribute the: same had
Settlor died intestate, a resident of the State of Missouri and

possessed of such property at such time.

. In ady eVenty and regardless of each and any of the above
and foregsing provisions, twefity-ohe (21) yedrs after theé death. of
the l1last to die of &1l of the beneficiatriés herein named or
described who are living at the date of Settlor's death, all trusts
he;eqndérishgll pgrminate, if the same have not already ég;minaﬁgd
by said timé, and all of the assets them comprising the trust
estate,; diacluding &ll acciued. interest and iﬁcomé, ghall. ba
distributed free and glear of all trusts to the person or personé
then entitled to redéive t¥e same in accordalce with the féregoing

provisions..

BreHTE,

1. If for any reason BEATRICE B. DAVIS is inca@acipgﬁed or
otherwige cannot act or shall cease td serve:as Trustee hereiunder,
CHRISTOPERR D. DAVIS and CAROLINE D. DAVIS skall serve as Succefsorn
Trustées. If ‘either CHRISTOPHER D. DAVIS oOr CAROLINE D. DAVIS
tannot: act or shall cease Lo serve as Trustes, CHRISTOPHER .
ANDERSON shall serve as Trustes in his or her place. If for amy
reason any two of the above thres persons cammot act or shall cease
to sérve as Trustee, the remaiping Trustee shall serve as sole

Trustee:
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2. The individual Trustees, acting unanimously 1f thers is
moré than one, mzy appoint, as Co-Trusteée or &s Suctessor Trustee;
any bank or trist company possessing trust powers and baving an
aggregate capital, surplus and undivided profits of at least Five
¥illion Dollars ($5,000,000.00). In the event a Successor Trustee
is desigrnated, suck desighation ghall igeclude the consent of the
Succesgor Tiustes to serve as such. Any such designated corporate
Co-Trustes or Sucdessor Trustee hay bé removed at dny time By the
individual Triistee or Trustees (acting unamimously if there is more
than one}.

3. Any Trustee acting hereunder may resign at any time by
d2livering not léss than thirty (30) days' wiitten notide to
Sattlor; during her lifetiie, abd, after her death; to all Of the
légally competent beneficlaries over twenty-one (ZlIlyears'of age
to whom imcome may then be payable and, thereafter, the Suceessor
Trustee or Trustees, as provided herein, shall serve iintil all
trusts; lereunder are terminated. Settlor may xemove any Trustes at

her’ not less than thirty (30) days prior to the effective date of
gush reémoval.

L. Settlor, or the beneficiaried, to whom ‘Sich dotice of
resignatidﬁ ghall ‘be given bj the Trustes. or who shall exercise
such power of removal, may, withodt liability to afiy gresent on
future beneficiary, approve the accounts of, and give a full and
complete release and discharge to, any such resigned or removed

Trustee and if there are no Trustees named in paragraph 1 or

e {h
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designated in-paragraph 2 willing and able to ssrve, may-appoint as
Successor Trustee any bank or Erust company organized under the
laws: -of the United States, or-one of the.States tliereof, pogsassing
‘trust pewers-and having an aggregate capital, surplus and undivided
profits of at. least Five Milliopn -Dollars: ($3,000;000:00) |

, NINTH. The Trustes shall have the following powers, ‘and. any
otherg L omay be: granted by Jaw;, W h-respect to each tfust £a

bé;exé sed 48 the: Trustee in her dlgcretlonAshall det=rmlua to be
to the best interests of the; beueflclarles.

ﬂl;__¢o retaln_any property or‘und1v1dﬁd interests 1n property
recéived fiom -any  Source, ;nclud g residential propeity,.
Tegdrdless of any’lack,of divergification,. risk or monprodictivity;

Z. 'To imvest snd reinvest the trust estate in bonds, notes,
stocks of co:pora*lons regardless of class; common. trust Eurds,.
réal- estaue or gny -interest in. Teal estate, ihterests in trists or
AAAny 01h~r~proper,V or undivided interests in property, wherever
Jlodated, withoUt .being limited by any statute or sule of law
"concerp_ng invéestments by tructees,

3. To §2ll &ny trust property, for cash or on creult,_&t
'nubllc or' private sales; to exchange any: trust property for other
nropnruy; to grant OpthﬂS to. purchase or acqu1re any trast
_nrqperty, and- to determinz ‘the prlbes and: tems of sales; exchanges
and optﬁons,

&, To -operate, maintain, repalr renablllhaLe, alter 1mprove
‘0?'Temove any 1nmrovements on real estate, to make leases and

5 to
B
gvant easements g ve consfn:s and. nakp contract< relatlng to real
edtate. or 1ts Use; and tu réleasse or dedicate any intsrest in real
estate;

5. To/borrow money for-any purpose, eithex from the banking
department of-a corpeorate trustee  ar from others, and to mortgage
or:‘pledge. any trust propexty;

6. To employ . attorneys, FUdltOIS, deposmtarles and . agents,
with ox without dlqc1ei;onary powers; to exercise in person .or by
proxy all voting and cther rights wirl respecr. bo: stockd of othex
smouwltmes; and to. kéep any Property” i bearer form or 1n the name
©of the Trustde, a nominse. of the  Trustee or .a nominse :of: thp
639051tary usad by the Trustes with or without. disclosure Of any
fiduciary: relatlonship,

~q1e
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7. To determinig in an:equitable manner with due regard to the
respective interests of auy 1nconm=beneflcla1g and any remalndeiman
‘tha allocatlon or apporuwonment of all receipts and dlsbursemcnts
ihetween 1ncome :and principal; ‘the Trustee shall not set aside
‘rasé ; ,',”"f “ion unlsss the! Trustee deema 1t to be
'nmcessax3r IOI ‘the jpreservatlon,,ofi tanglble prcperty' jode) creaLe
‘reas nablh resgrves. Ffor rehabilitation, major repalrs oxr
.replacement of such. prope“ty,

-~

8. To taxe any action with respeast to conseerng or realizidg
upen  the W = of .@ny trust property and  with respect to
mg;flosures, -Borgznlzatwons oxr othe~ changes avfectlrg the Grust:
property; td CDllECL, pay congmsL compromlse Qr’ abandon dem;nds
of. 0¥ ‘againgt: ‘the! trast ‘eatate wherever situated; and to execute
¢ontractd, notes.. conveyanres and other instruments, lncludlng
lnstruments oontaﬁnlng covenants; representatlons and warraptlps
3, »,' upon. ana_p*eatxng & charge. against the trust estate and
‘contamning provisions excluding personal liability;

9. To-receive additional property frofi any source ahd add it
to: the trust estate;

. To -enfer into any transacdtilon aurhorized by this
paragfapn.WLLh trustees, executors. or admlnlstrators of any trust
of' gstate, in which Any beneL1c1ary has an dnterest EVen . though any
sich. trustee wox representatlvn ig also a trustee under this
dhstrunient; and in .any such Erdnsaction to: purcbase property, or
make loans' on notes secured Ly property, even . thaqgh similar or
idedtical property cohgtitutes all or a Targe Uroportnon 0% the
balance of &the trust estate, and o retaln any: such ploperty or
qote with the same freedom as if it bad been apg orlglnal part of
the frust esLate;

13 To faké any’ distribution ior :divigion. of thé trust
property ln cash ox in klnd or boLn and: t¢ continue Lo exercise
any. POwWers and dlbcret¢on. for: & reascnable pcrlod, ‘affer ‘the
tétmindtion of the truss, bit - ouly for sé& long ‘ag no rile: of 1aw
Telating to. perpétuities. would be viclated;.

12, Torallocate different kinds, OF. dlsplopOthonate shares: of
property'or'und1v1ded.1nuerESEs 1n.prooe*ty ariong the benefidiaries
or Erusts), and: to defefmine the value:of any such. propertyy angd. to
make Jjoint investments of fundd in the Erusts, and to held th
:snveral_tvustQ as a.common.:und leldlng the nek 1ncome -2morg tne
benefici ries: df the several brusts proportionately;

13:. “To: transfer the a=sets of any trust to another gitus and
to ‘appoint’ as a Special trustee &Eny individual, o COfporatlon
authorized under the: laws: of tha United States .or- of any 8rats. to

{admlx'steL trusts -and to, femov  any- special trustes: and réappoint.
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. O ;y oFf any payor,
t s 1nsurument orr seée. tg the
tne Trustee m;:d .not engage in

; 2B 7 er51dertlal properfy,'whlch property ox anv

st theleln 11nc7uding any interest' as owner, 1=ssee,
Sh ,ehoncr, trust beheficiary, o oth,rw1se) Irom time ‘to- time
forms A ‘part. 6f the trust prineipal. AL amy time o6r times whlle

‘Settlor shalW have. that rlght the Trustee may, with Settlor‘

ten approval  (Chat anprova_ being regquirad only if Settlor is

noc 1ncapac1tated)~

{a) Sell the: inrerest In re51deut1al plaperta formlng a
iparLVOL the trust prlnClpal and 1nveat such amounts asg th _Frustee

sé‘ccted by the Tvustee, or

[hj Termlnate'the right glven to. Betilor undeh thisg

: _or otherw1se dlsposp '6f or administer
'anv SuDh_lntErESt'ln restidential property in tlersame: manner as any
othern trust asset,

for-go. long ag any such regidential pronerty-ls
'mortgage or-deed of trust incorporating & "due on
the Trustee shall have na -authority to
;sell or transfer any 1nterest id the. proper“y to: any ohe except
S tulor withous the lepdsr!s writkten.conssnt (or- paym»nt of the
‘Dalance ‘due secured by ths mortgage ox deed of trust); and no

amefidhent. £0- this Indenture which. changes the beneflclaLV'durlng
-betLlor 8 llfetlme shall-ba effective unless’ the lender gives drs
prior written dohsent to such amendment..

6. IE any beneficia*y to whom the Trustee. is directed in =
pYecedng provis¢on to: distribute any share of triigt princival is
under the age of twenty one ySars or & legal. d1sab111ty other than
aga whep the distribution 4s. to be made and if the Tfustes is nct
'othcrw;se dlrecte in this instrument: to,hold such share: in Lrust
 be) eflelary s share: shall Afest Ain  interfsst in bim»
Vi but>the Truskee. may*ln herx. dlscreLlon.dlatrzbute guch
. dian undsr dny transfer to. minotrs law (1nclu"&ng
1ate Gifts to Minors. Act. or Transfer to Minors Law) or
Ak as & separdte: trust for SuCH.PE*lOQ of time as the Trustee
dgéitng: adVlSaDlE, it oot after the time the benef1c1ary -reaches
that age ox is ng longer under a. dlsabllluy other than age. Ifthe
Trusteée Holds: such share as a separate trust, the Triastee: may-usa
Lgl ‘the ben?flt QL the benef1c1ary sC- nmch of the _ncome and

_1%-
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CHRISTOPHER D. DAVIS, Case No.:Eéseignically Filed
Oct C_)8 201_5 09:30 a.m.
Appellant, | Eighth Ju@i@%%f%@g n
V. Case No.: P-15- ' In %ourt
the Beatrice B. Davis Family
CAROLINE DAVIS, Heritage Trust, dated July 28,
2000)
Respondent.
EXHIBITS TO

EMERGENCY MOTION UNDER NRAP 27(e)

FOR 1) STAY PENDING APPEAL AND 2) AFFIRMATIVE RELIEF

TABLE OF CONTENTS
Exhibit | Title of Document Bates Numbers
1 Emergency Writ Under NRAP 27(e) Petition for 1-40
Writ of Prohibition and/or Mandamus Action
Necessary On or Before October 23, 2015
2 Email dated October 5, 2015 from Anthony L. 41-43
Barney, Esq.
3 Email dated October 5, 2015 from Dana Dwiggins, 44-45
Esq.
4 September 2, 2015 Transcript 46-131
5 Christopher D. Davis’ Motion for Protective Order 132-168
and to Quash or Modify the Subpoena
6 Notice of Petition and Petition to Stay Discovery 169-202
Until the August 19, 2015 Hearing on the Motion for
Reconsideration, or in the Alternative, Petition for
Protective Order from Discovery by Subpoena
7 September 30, 2015 Court Minutes 203-204
8 Notice of Entry of Order, filed with Order 205-210
9 Subpoenas Duces Tecum dated June 25, 2015 211-234
10 September 16, 2015 Court Minutes 235-237
11 Petition to Assume Jurisdiction Over the Beatrice B. 238-518

1

Docket 68542 Document 2015-30556
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Davis Family Heritage Trust, Dated July 28, 2000, as
Amended on February 24, 2014; to Assume
Jurisdiction over Christopher D. Davis as Investment
Trust Advisor and Stephen K. Lehnardt as
Distribution Trust Advisor; to Confirm Dunham
Trust Company as Directed Trustee; and for
Immediate Disclosure of Dcouments and

Information from Christopher D. Davis

12

Second Amended Notice of Hearing on Petition to
Assume Jurisdiction Over the Beatrice B. Davis
Family Heritage Trust, Dated July 28, 2000, as
Amended on February 24, 2014; to Assume
Jurisdiction over Christopher D. Davis as Investment
Trust Advisor and Stephen K. Lehnardt as
Distribution Trust Advisor; to Confirm Dunham
Trust Company as Directed Trustee; and for
Immediate Disclosure of Dcouments and
Information from Christopher D. Davis

519-523

13

Declaration of Christopher Davis

524-526

14

Christopher D. Davis’ Motion to Dismiss Pursuant to
NRCP 12(b) and NRCP 19

527-552

15

Christopher D. Davis’ Reply to Caroline Davis’
Opposition to His Motion to Dismiss Pursuant to
NRCP 12(b) and NRCP 19

553-578

16

Opposition to Christopher D. Davis’ Motion to
Dismiss Pursuant to NRCP 12(b) and NRCP 19

579-591

17

Transcript of Proceedings — Wednesday, April 22,
2015

592-650
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CERTIFICATE OF SERVICE

| hereby certify that I am an employee of Anthony L. Barney, Ltd., and not
a party to this action. | further certify that on the 8" day of October, 2015, |

served the foregoing EXHIBITS TO EMERGENCY MOTION UNDER

NRAP 27(e) FOR 1) STAY PENDING APPEAL AND 2) AFFIRMATIVE

RELIEF by first class US mail, postage prepaid, upon the following persons or
entities or as otherwise noted:

Cheryl Davis
5403 West 134 Terrace, Unit 1525
Overland Park, KS 66209

Tarja Davis

3005 North Beverly Glen Circle

Las Angeles, California 90077
And

514 West 26" Street, #3E

Kansas City, Missouri 64108

Winfield B. Davis

Skyline Terrace Apts.

930 Figueroa Terr. Apt. 529

Los Angeles, California 90012-3072

Ace Davis

c/o Winfield B. Davis

Skyline Terrace Apts.

930 Figueroa Terr. Apt. 529

Los Angeles, California 90012-3072

Christopher D. Davis

3005 North Beverly Glen Circle

Los Angeles, California 90077
And
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514 West 26" Street, #3E
Kansas City, Missouri 64108

Registered Agent Solutions, Inc.

Registered Agent for FHT Holdings, LLC, a Nevada Limited Liability

Company
4625 West Nevso Drive, Suite 2
Las Vegas, Nevada 89103

JONATHAN W. BARLOW, ESQ. Via Hand Delivery
CLEAR COUNSEL LAW GROUP

50 Stephanie Street, Suite 101

Henderson, Nevada 89012

Jonathan@clearcounsel.com

Attorneys for Stephen K. Lenhardt

Mark Solomon, Esq. Via Hand Delivery
Joshua Hood, Esq.

SOLOMON DWIGGINS & FREER, LTD.

9060 W. Cheyenne Ave.

Las Vegas, NV 89129

Attorney for Petitioner Caroline Davis

DUNHAM TRUST COMPANY Via Hand Delivery
SHANNA CORESSAL, CTFA

c/o Charlene Renwick, Esq.

Lee, Hernandez, Landrum & Garofalo

7575 Vegas Drive, #150

Las Vegas, Nevada 89128
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