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INSTRUCTION NO. H_E

Any evidence of a statement made by one alleged conspirator other than at this trial
shall not be considered by you as against another alleged conspirator unless you shall first
determine from other independent evidence that at the time the staternent was made a
conspiracy to commit a coime existed and unless vou shall further determine that the
stalemenl was made during the course and in furtherance of the conspiracy.

Whenever there is slight evidence that a conspiracy existed, and that the defendant
was one ol the members of the conspiracy, then the statements and the acts by any member
of the conspiracy may be considered by the jury as evidence in the case as 1o the defendant,
This is irue even though the statements and acls may have occurred in the absence and
without the knowledge of the defendant, provided such statements and acts were knowingly
made and done during the continuance of such conspiracy, and in furtherance of some object

or purpose of the conspiracy.
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INSTRUCTION NO. H b

The credibility or believabitity of a witness should be determined by his manner upon

the stand, his relationship to the parties, his fears, motives, interesis or feelings, his

opportunity to have observed the matter 10 which he testificd, the reasonableness of his

statements and the strength or weakness of his recollections.

If you believe that a witness has licd about any material fact in the case, you may

disregard the entire testimony of that witness or any portion of his testimony which is not

proved by other evidence.
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INSTRUCTION NO. _L&

A witness who has special knowledge, skill, experience, training or education in 2

particular science, profession or occupation is an expert witness. An experl witness may
give his opinion as to any matter in which he is skilled.

You should consider such expert opinion and weigh the reasons, if any, given for it.

You are not bound, however, by such an opinion. Give it the weight to which you deem it
entitled, whether that be great or slight, and you may reject it. if, in your judgment, the

reasons given for it are unsound.
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INSTRUCTION NO. J I?’

Although you are to consider only the evidence in the case in reaching a verdict, you
must bring to the consideration of the evidence your everyday common sense and judgment
as reasonable men and women. Thus, you are not limited solely to what you see and hear as
I the witnesses testify. You may draw reasonable inferences from the evidence which you feel
I are justified in the light of common experience, keeping in mind that such inferences should
not be based on speculation or guess.

" A verdict may never be influenced by sympathy, prejudice or public opinion. Your
decision should be the produet of sincere judgment and sound discretion in accordance with

these rules of taw.
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INSTRUCTION NO._H_B_F

When you retirg to consider your verdict, you must select one of your number o act

85 foreperson who will preside over your deliberation and will be your spokesperson here in
court.

During your deliberation, you will have all the exhibits which wers admitted into

evidence, these writlen instructions and forms of verdict which have been prepared for your

{ .
CONYemence,

Your verdict must be unanimous. As soon as you have agreed upon a verdict, have it

signed and dated by your forepersen and then retumn with it to this room.

N0o704
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INSTRUCTION NO. I '

If, during vour deliberation, you should desire to be further informed on any point of
law or hear again portions of the testimony, ¥ou must reduce your request to writing signed
by the foreperson. The officer will then return you te court where the information sought
will be given you in the presence of, and after notice to, the district aiterney and the
Defendant and his/her counsel.

Pﬂa';‘l;na;:tks of testimony are time-consuming and are not encouraged unless you deem
it a necessity. Should you require a playback, you must carefully describe the testimony to
be played back so that the court recorder can arrange his/her notes. Remember, the court is

not at liberty to supplement the evidence.
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INSTRUCTION ND.6_O

Now you will listen to the arguments of counsel who will endeavor to aid you to

reach a proper verdict by refreshing in yows minds the evidence and by showing the
application thereof to the law; but, whatever counsel may say, you will bear in mind that it is
your duly to be governed in your deliberation by the evidence as you understand it and
| remember it to be and by the law as given to you in these instructions, with the sole, fixed

" of Nevada.

% /7/ Jec ¥

and steadfast purpose of doing equal and exact justice between the Defendant and the State

GIVEN:

noo7"e
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CLARK COUNTY, EEVAD
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THE STATE OF NEVADA, )
Plaintiff, i CASE NO: €232494
-VE- } DEPT NO: XXIV
NARCUS 8. WESLEY,
Drefendant. %
)

VERDICT

We, the jury in the above entitled case, find the Defendant NARCUS 8. WESLEY, as

tollows:

COUNT 1 - CONSPIRACY TO COMMIT BURGLARY
(please clieck the appropriare box, select only one}
& Guilty of Conspiracy To Commit Burglary
] Not Guilty

COUNT 2 - CONSPIRACY TO COMMIT ROBBERY
(please check the appropriate box, select only one)

¥ Guilty of Conspiracy To Commit Robbery
[J Not Guilty

THERESA LEE DEPUTY

£0 - 53‘:""|‘
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COUNT 3 - BURGLARY WHILE [N POSSESSION OF A DEADLY WEAPON

(690 Great Dane Court)

(please check the appropriate box, select only one}

[® Guilty of Burglary While In Possessicn Of A Deadly Weapon
] Guilty of Burglary

(1 Not Guilty

COUNT 4 - ROBBERY WITH USE OF A DEADLY WEAPON (Justin Richardson)

(please check the appropriate box, select only anej
X Guilty of Robbery With Use of a Deadly Weapon
[[] Guilty of Robbery

[T Not Guilty

COUNT 5 - ASSAULT WITH USE OF A DEADLY WEAPON (Aitor Eskandon)

{please check the appropriate box, select only one)
X Guilty of Assault With Use of a Deadly Weapon
(1 Guiliy of Assault

[T Mot Guilty

COUNT 6 - ROBBERY WITH USE OF A DEADLY WEAPON (Justin Foucault)

(please check the appropriate box, select only one)
X Guilty of Robbery With Use of a Deadly Weapon
[ | Guilty of Robbery

1 Not Guilty

nog7h8
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COUNT 7 - ROBBERY WITH USE OF A DEADLY WEAPON (Ryan Tognotti}

{please check the appropriate box, select only one)
J& Guilty of Robbery With Use of a Deadly Weapon
[ Guiity of Rebbery

] Not Guilty

COUNT 8- ASSAULT WiTH USE OF A DEADLY WEAPON (Clinton Tognoti)

(please check the appropriate box, select only one)
B Guilty of Assault With Use of a Beadly Weapon
O] Guilty of Assault

] Not Guilty

COUNT 2 - ROBBERY WITH USE OF A DEADLY WEAPON (Danielle Browning}

(please check the appropriate box, select only one}
Guilty of Robbery With Use of 2 Deadly Weapon
[J Guiity of Robbery

(] Not Guilty

COUNT 10 - FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON

(Ryan Tognottt)

{please check the appropriute th;c, select only one)

[} Guilty of First Degree Kidnapping With Use OF A Deadly Weapon

[ 1 Guilty of First Degree Kidnapping

i Guilty of Second Degree Kidnapping With Use Of A Deadly Wesapon
[ 1 Guily of Second Degree Kidnapping

(] Not Guily

000779
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COUNT 11 - BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON

(Honda Civic)

(please check the appropriate box, select only one)

PR Guitty of Burglary While In Possession Of A Deadly Weapon
] Guilty of Burgiary

[ Not Guilry

COUNT 12 - SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

(Danielle Browning - fetlatio)

{please check the appropriate box, select only one}

X Guilty of Sexusl Assault With Use of a Deadly Weapon
[0 Guilty of Sexual Assault

[ Not Guilty

COUNT 13 - SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

{Danielle Browning - cunnilingus)

(please check the approprivte box, select only one)

& Guilty of Sexual Assault With Use of a Deadly Weapon
[ Guilty of Sexual Assault

] Net Guilty

COUNT 14 - SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

{Juslin Richardson - fallatic)

(Please check the appropriate box, select only one)

R Guilty of Sexual Assault With Use of a Deadly Weapon
(] Guilty of Sexual Assault

(] Not Guilty

060710
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COUNT 15 - SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

{Justin Richardson - cunnilingus)

(please check the appropriate box, select only one}

B Guilty of Sexual Assault With Use of a Deadly Weapon
[0 Guilty of Sexual Assault

1 Not Guilty

COUNT 16 - COERCION WITH USE OF A DEADLY WEAPON

(Ryan Tognotti)

{please check the appropriate box, select only one)
K] Guilty of Coercion With Use of a Deadly Weapon
[] Gulty of Coercion

] Not Guilty

COUNT 17 - SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

{Danielle Browning — digital penetration)

(pleaxe clheck the approprinte box, select only one)

R Guilty of Sexual Assault With Use of a Deadly Weapon
[] Guilty of Sexual Assault

[] Guilty of Open or Gross Lewdness With Use of a Deadly Weapon

O Guilty of Open or Gross Lewdness
[] Not Guilty

n00711
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i COUNT 18 - OPEN OR GROSS LEWDNESS WITH USE OF A DEADLY WEAPON

(Danielle Browning)

{please check the appropriate box, select only one)

K Guilty of Open Or Gross Lewdness With Use OF A Deadly Weapon
] Guitty of Open Or Gross Lewdness

[ Not Guilty

DATED this 18" day of April, 2008

Pl B
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IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
1IN AND FOR THE COUNTY OF CLARK

THE HON., JAMES M. BIXLER, DISTRICT COURT JUDGE, PRESIDING

THE STATE OF HEVADA,

Flaintiff,
V. Case No. 07-0-232454-C
MNARCUS WESLEY, Dept. 24
Defendant.

TRANSCRIPT OF PROCEEDINGS
Opening Statement of Mr. Landis
COURTHOUSE
April 11, 2008

Las Vegas, Nevada

Reported by; Lee M. Bahr, CP, CCR 173

Lee M, Babhr, CCR 173 T02-243-3388
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APPEARMNCES .

For the State:

LIsA LUZAICH, ESQ.
Chief Deputy D. A.
Las Vegas, NV.

and
STACY KOLLINS, ESQ.
Chief Deputy . A.
Lag Vegas, NV.

Defendant present out of custody.

For the Defsndant:

No other appsarances.

CASEY LANDIS ESQ.
Deputy B, D,
Las Vegas, NV,

and
JEFFREY BANKS, ES{.
Deputy P. D.
Las Vegas, WNV.

LE &

Les M. Bahr,

CCR 173

?ﬂ2-243-36ﬁ0714
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TEANSCRIPT OF PROCEEDINGS

ME. LANDIS: Thank you, Judge.

Ladies and gentlemen, meet Narcus Wasley.

Despite the picture the State wants to paint
teday., 1t is an honor and a privilege for me to represent
him, and I promise I speak for Mr. Banks when I say that,
too.

That seat aover there, the seat Narcus is sitting
in, that was originally reserved for Delarian Wilson.

Delarian Wilson chose not to take that seat, and
that is what this caze is ahout.

it's about choices.

It is about those who have the power £o make
cheoices, and it is about those who were forced to do things
they didn't want te do, and really that's what life is about,
isn't itz

It is about choices,

Everyday we all make choices. We decide what
to wear, what to eat, where to go, what to do, and in the
grander scheme of things we choose who we spend cur life
with, what path our life is going to take.

But that power is pnot limitless, and the law
recognizes that.

There are certaln choices that have conseguences.

Lee M. Bahr, CCR 173 702-243-32860 ()7 15
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There are certain choices that have legal consequences.

Cur law punishes certain choices, some with
monetary fines. Some choices are punished with jail or
prison time, and some choices are even punished with
death.

We all know that.

Behind that theory, behind our theory of
punishment is the idea that you must live with the
congsequences of your choices, that you can be punished
for making certain choices, however, what also goes hand
and hand with that theory is that we are only punished
tor those choices that are voluntary, those choices that
we can control.

To punish somebody for something that's not
in his power isn't right, and we recognize that, and
we don’'t do it. We don't punish people for things they
can't contrel.

And that is this case, ladies and gentlemen.
Narcus Wesley had no control over what happened chat
nighk.

The State wants to speak today about day's
evencts. This isa't a case about day's events. This
is a case about Narcus Wesley, and it will also become
a case about Delarian Wilson. Let's talk about what

Narcus Wesley did, what he had centrol over, and what

Lee M. Bahr, CCR 173 702-243-3389) ) 716
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he had the power to contreol.

It is not fair to do anything else though
Delarian chose not to be here.

The bottom line is Narcus Wesley was forced
into a scenario, and he did the best he could with the
tools he had, and that's the botteom line.

Now, by saying that, please understand, this
table here is not denying what happened that night.

A3 the State said, and they are correct,
Danielle Browning was raped. Many of those kids were
robbed. One of those kids was kidnapped.

They were terrorized for upwards of btwo houre.
They had guns waved in their faces.

I'm not disputing that. Mr. Banks is not
disputing that, and Mr, Wesley is not disputing that.

That should not happen to anybody. That's
shameful, it's despicable, it's deplorable. No one
should have to go through that in their lives,

Please don't take anything that comes from
this table during this trial from myself or from Mr.
Banks to show a lack of sympathy because I promise you
in our hearts we have the same sympathy and compassion
for these victims as does the State and as will each
one of you when you hear this case.

But thig isn't about feeling sympathy.

Lee M. Bahr, CCR 173 702-243-334300'717
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Your job, your duty here today as jurors and
your duty next week as jurors, is to separate your sympathy
from the compassion you will feel, and I promise you will
Erom the Teal issue, and the real issue and the only issue
is respongibility of one Narcus Wesley.

People say, people often say that criminal law
attorneys, or especially criminal defense attorneys get
numb. Well, T promise you not here and not in this cass.

Harcus Wesley is not respongible for what happened
that night.

Narcus Wesley did not have a gqun in his
possession at any time that night, and you will hear that
evidence.

I agsure you when thia cage is over; you will
realize the truth, and the truth is Delarian Wilson is
the cone who is responsible for what happened. Delarian
Wilson is the monster.

What the State chose not to peint oub to you
throughout their entire opening statement, what you will
hear from each one of these witnesses when they Ltake
this witness stand is that Delarian Wilson was in control.
Delarian Wilson was the main guy.

Marcus Wesley was nervous, apprehengive, hesitant,
kind of standing off in the background.

I ask you to ask yourselves during this trial,

Lee M. Bahr, CCR 173 702-243-33810000'71 8
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why didn't the State mention that during opening statement?

Do you think they would take that same approach
1f Delarian Wilson was sitting on trial?

Do not do what they want you to do, which is to
lump these two men together because they are not the same.

Narcus Wesley was placed in a bad situation by
Delarian Wilson, and he did the best he could.

Here is what the evidence will show in this
case,

Narcus Wesley, who lives here in Las Vegas,
unlike Delarian Wilson, was at home with his father
working,

Delarian, who he used to play football with,
gave him a phone call and said, hey, I'm in town, if you
want to catch up, maybe go out.

Narcus asked his father for permission and then
set oub to meet Delarian. They met up. They talked what
they wanted to do, and like a lot of young men do, they
decided to go and try and buy some marijuana.

Delarian said, T know a guy, and Narcus said,
all right.

So they go to this house that we have heard
about, the house is on Great Dane, and when they walked
up to that deor it was Narcus's sole intent to go there

and buy marijuana., That was the choice he made.

Lee M. Bahr, CCR 173 702-243-338000719
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He had no idea that Delarian Wilson intended
to go into that house and rob those kids. That's the
¢hoice Delarian Wilson made.

Narcus Wesley was just as shocked as those six
kids were, when that door was opened and Delarian Wilson
chose to take out a firearm.

He did not choose that scenario. He had no
contrel over that scenario.

At that point, when Delarian had a gun, when
Delarian was barking ocut orders, when Delarian was ordering
these kids to the ground, Narcus just stood there. He was
shocked. He did not know what was aoing on.

You will hear from each one of these kids.
Narcus wasn't ordering these kids to the ground.

Narcus wasn't asking for wallats.

MNarcus waen't asking for pin numbers.

Narcus didn't ask to go to the ATM.

He just kind of sitocod there. He didn't know
what was going on. He was in shock.

That was Delarian Wilson's choice. That was
Delarian Wilson's choice and Delarian Wilson's choice
alone,

Narcus Wesley didn't have a say.

He did the best he could in that scenaria, and

the evidence will show you that. Narcus Wesley didn't

Lee M. Bahr, CCR 173 102—243-3!;90720




10
11
12
13
14
15
1&
17
lg
1%
20
21
22
23
24

25

want to rob these people. Narcus Wesley did not rob
these pecple.

What. the evidence will shew you in this case,
and I am confident that it will, is that Narcus Wesley did
not want these crimes to ocour.

That was not his choice.

At the end of this trial, all we agsk you to do
is hold Narcus Wesley responsible for what he did, nothing
more and certainly nothing less. .

Thank you.

THE COURT: Thank you, counsel.

L& B L 8

(End of proceedings.)

& &R koW
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CERTIFICATE

STATE QF NEVADA )

I &8,

CLARK COUNTY }

I, LEE M. BAHR, CP, CCR 173, do hereby certify
that I reported the foregeing proceedings; that the same
is true and correct as reflected by my original machine
ghorthand notes taken at sald time and place before the

Hon, James M. Bixler, District Judge, presiding.

Dated at Las Vegas, Nevada, this

8th day of April, 2008.

L5

LEE M. BAHR, CP®, CCR 173

Np0722

.ee M. Bahr, CCR 173 TO2-243-3386
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DAVID ROGER F'LED

Clark County District Atlome
Nevada Bar J003 781 ¢ 24 o spy ‘08
STACY KOLLINS
ChlﬁfDﬁgﬂlt}" District Attomey
Iz'i{fﬁv?da 'a:!a #0305391
LBWIS Avenue CLERK bt
Las Vegas, Nevada 89155-2212 "9 THE Courr
(702) 671-2500
Attomney for Plaintiff

DISTRICT COURT
CLARK COUNTY. NEVADA
THE STATE OF NEVADA, )
Plaintiff, CASE NO: (232494
e DEPTNO: XXIV
}
NARCUS SAMONE WESLEY, “
#1757866 b W
ORDER FO NSCRIPT

Defendant. g

Upon the ex-parte appiication of the State of Nevada, represented by DAVID
ROGER, District Attomney, by and through, STACY KOLLINS, Chief Deputy District
Altomney, and good cause appearing therefore,

IT IS HEREBY ORDERED that a transcript of the Franks hearing heard on the 9th
day of April, 2008, be prepared by LEE BAHR, Court Reporter for the above-entitled Court,

DATED this | | ~day of April, 2008.

DAVID ROGER

o trict Aftorney
Har #005391

PAWPDOCSHOR DRFOR DREVIUTL YINGATHIThO3 ] 70 doc
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Narcus Samone Wesiey s ot D iﬂ pii’08
Clark Cowgny Detention Center pr& (0
330 South Casino Center e g
Las Vegas. Nevada 89101 £ e A5
Defendant, Pro Se et AE Gudi -
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, CASE NO, C232494R

Plaintiff, DEPT.NO, XXIV _
v, MOTION FOR NEW TRIAL

NARCUS SAMONE WESLEY.,

Defendants.

COMES NOW the defendant, sbove-named and appearing pro se, and respectfully
moves this Honorable Courl for an order granting him a new trial, NRS. 176513,
-1-
That this motion is made and based 1upun the annexed memorandum of authorities

and all pleadings and papers on file herein.

Dated this 4 dayof APPAL.

330 South Casino Canter
Las Vegas, Nevada 89101

MEMORANDUM OF AUTHOR]T {ES
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After 2 jury trial, defendant was convicted of severa] felony eounts including
sexual assault with the use of a deadly weapon and kidnapping with the use of 2 deadly
Weapon.

NRS.176.55 provides:

. The court may grant a rew Ial to a cefendant #f required as a matter of law or

on the ground of newly discovered Evidence.

2, if trial was by the court without a Jury the court may vacate the ludigment if entered,
take additional testimony and direct the entry of a new judgment,

3. Excapt as otherwise provided in NRS 176.091 8, a motion for a new trial besed on the

ground of newly discovered evidence may be made oniy within 2 years after the verdict
or finding of guilt.

4. A motion for a new trial based on any other grounds must be made within 7 days after
ihe verdict or finding of guilt or within such further time as the court may fix during the 7-

day pericd.under the conditions stated therein.

000725




The State destroved the evidence supporting defendant's Mirsnda claim

Wﬁen Henderson Police initially apprehended ang detsined dafendaﬁt in the
home defendant shared with his father, both defendant and his father demanded
counsel. The entire incident was videotaped by pofice. Yat when the taperecording was
played in court, that section was conspicuously absent. United States v. Agqurs 427 US.
97 (1976} requires a prosecuter to tum over lo the gefense evidenca that was “Claarly
suppartive of a claim of innocence” even without 3 defense request. In Brady v.
Maryland, 373 U.S. 82 (1963), the court held that “the suppression by the prosecution of
evidence favorable to the accused Lpon request viciates due process where the
evidence is material either to gulilt or to punishment, imespective of the good faith or bad
faith of the prosecution.” Id_, at 87, Indeed, Agurs specifically held that the prosecution
had a duty to disclose some avidence of this description even though na requests were

made for it. Agrus, supra, 427 V.S at 114.

Defendart contends that the tape was blank because police erased the partions
of it which would have shown that he invoked his nght to counsed leng bafore the
intermogation. Had that evidence been pressrved, instead of destroyed, tha damming
admissions made by defendant to police during interrogation wouid have been
madmissible at trial,

N00726




2.

Defandant's Sixth Amendment confrontation rights werne violated when
The codefendant’s taped statemants were admitted during triaf.

During defendant’s trial the state offered and the court admitted the tape
recorded statements of codefendant Delarian Witsan. Wilson had refused 1o testify

during defendant's trial. Crawford v, Washingion, 124 S.Ct {354 (2004).

The Sixth Amendment's Confrontation Clause provides that, “[ijn all criminal
prosecutions, the accused shall enjoy the right ... to be confronted with the witnesses
against him.” We have heid that this bedrock procedural guarantee applies to both federsi
and state prosecutions. Pointer v. Texas, 380 U.S. 400, 406 (1965). Testimonial

statements of wittesses absent from trial have been admited only where the declarant is

unavailable, and only where the defendant has had a PriOr oppertunity to cross-examine.,

Here, the incriminating tape recorded statemens of 2 non-testifying codefendant
were admitted into evidence during defendant’s trial. This is a patent violalion of

defendant confrontation clause rights under the Sixth Amendment 10 the United States

100727
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Defendant was denied his Fliﬂh Amendment
Right 1o testify on his own behalf

After the state rested its case against defendant, defendant implored counsel to
allow him to take the witness stand in his own defense. Counsel, however, refused,

The right to testify on ona’s own behalf at L critninal trial has sources in seversl
pravisions of the Constitubion. 1t is one of the dghts that "are essential to due process of
law in a fair adversary process.” Faretta v. Callfornla 422 U5 808 818 . n. 15 {15¥5).
The necessary ingredients of the Foureenth Arne;ndment's guarantee that no one shall
be deprived of liberty without due process of law ir?rclude a right to be heard and to offer
testimony: See also Ferguson v. Georgia, 365 USs. &t 802 (Clark, J., concurring)
{Fourteenth Amendment secures "right of a crimingl defendant to choosa between
silenos and testifying in fis own behaif"). ¢ [483 I.LIS 44, 52]

The right to testify is also found in the Compulsory Process Clause of the Shdh
Amendment, which grands a defendant the right tnir.:all “withesses in his favor,” a right
that is guarantaad in the criminal courts of the States by the Fourteanth Amendment,
Washington v. Texas, 388 U.S_ 14, 17 -19 (1967). Logically included in the accused's
right to call winesses whose testimany is "material and favorable io his defense." Lnited
States v. Valenzuela-Bamal, 458 U.S, 858, B57 {1952} IS a right to testify himself,
shiould he decide it is in his favor to do so. in fact, the most important witness for the
defensa in many criminal cases is the defendant himsalf. There is no justification today
for a rule that denies an accuseq the opportunity to offer his own testimony. Like the
truthfuiness of other witnesses, the defendant's veracity, which was the concern behing
the originai common-faw rule, can be tested adeguately by cross-examination. Ses
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generally Waesten, The Compulsory Process Clause, 73 Mich. L Rev. M, 113»121]
{1974).

Because defendant was denied his right to testify at trial, his trial was rendered
funclamentally unfair.
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Defendant was denied his Sixth Amendment
right to effective assistance of counsel

Counse!'s actions, in allowing the non-testifying codefendant’s tape recorded slatements
t0 be admitted at trial, refusing to allow defendant to testify at trial, and in not seeking o have

defendant’s incriminating admissions suppressed, rendered his representation constitutionally

ineflective. Strickignd v. Washingion, 466 U.S. 688 {1974).

Because there were grave constitational ecrors in defendant trial, the court should order a

new trial under NRS. /75 513,

WHEREFORE, defendant prays for an order granting him a new trial, NRS. 1 76.57 3,

and for such other and further relief as Jaw and Justice require.

Dated wisel & dayor APRLL . 2008.

ctfully submitted,

330 South Casino Canter
Las Vegas, Nevada 8910]

PROOF OF SERVICE
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The undersigned hereby certifies that a full and trye copy of defendant’s

substitution of counsel has been mailed, pastage fully prepaid, to the following:

David Roger

Clark County District Attomey
200 Lewis Avenue

Las Vegas, Nevada 89101

Dated this X4 dayof __ /TP l 2007,

Respgetfully sisbmitted,

L |
Nardus Sarfione Wesley [/
Clark County Detention Center
330 South Castno Canter
Lax Vepas, Nevada 8910)
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Narcns Samone Wesley o T, = D
Clark County Detention Center Tl
330 Sonuth Casino Center .
Las Vegas, Nevada 59101 fer 28 2 28 PH '08
Defendemt, Pro Se
e
SLER M THE Connt
DISTRICT CQURT 4 A
CLARK COUNTY, NEVADA
THE STATE OF NEVADA_ CASE NG, €232494B
Plaintiff, DEPT.NO. XXIV
v, MOTION FOR WITHDRAWL
OF COUNSEL

NARCUS SAMONE WESLEY.,
Defendanis,

COMES NOW the defendant, above-ramed and appearing pro se, and
respectfully moves this Honorable Court for an order withdrawing/dismissing counsel,
s

That this moation is made and based upon the anrexed memorandum of autharities

and all pleadings and papers on file herein.

Dated this L) day of _APLIL/ , 2008 I

Raspectfilly submatted,

N A/t

MNargys Samone Wesley I
Clark County Deféntion Cenler
330 South Casio Canter

Las Vegas, Nevada 8910}

Q3AI303y
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One of the claims in his motion for new tral in ineffective assistance of counsel. This

claim is controlled by Ferreia v. Califorina, 422 U S. 806 (1975): Ryvom v District Conrt, 123
(Nev. Adv. No. 42 (October, 2007).

Counsel’s actions, in allowing the non-estifying codefendant’s tape recorded statements
ter be admited at trial, refusing 10 allow defendant to testify at trial, and in pot seeking to have
defendant’s incriminating admissians suppressed, rendered his represesitation constitutionally
ineftective. Sirickland v. Woshingron, 466 U.S. 688 (1974),

WHEREFORE, defendant prays for an order withdrawing/dismissing counsel,

and for such other and further relief as law and justice require.

Dated this 2 day of BP0 1, 200

Respectfully submstted,

Nar-:us. Samone %ley

Clark County Detention Center
330 South Casino Canter
Eas Vegas, Nevada 89101

2
N00733




LT

ROOQF OF SER

The undersigned hereby certifies that a full and true copy of defendant’s
substitition of counsel has been mailed, postage fully prepaid, 10 the following:

David Roger

Clark County District Attorney

200 Lewis Avenue
Las Vegas, Nevada 8910]

Dated this _ZQ)_ day of ﬂ( [ i; (s , 2007,

Respectfully submitted,

Marcus Samone Wes

Clark County Detention Center
330 South Casino Canter

Las Vegas, Nevada 89101

3
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Narcus Samone Wesley I':'TL E D
Clark County Detention Center .
330 Soith Cosing Center :
Las Vegas, Nevada 8910] Reg 78 2 29PH 08
Dcfendﬂnl. Pro Se : f i, D
CR(J\. ./ﬁ?::!
CEMCESTRE R
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, CASE NO. 2324948
Plaintiff, DEPT.NO. XXiv
Y. MOTION FOR EXTENSION
OF TIME
NARCUS SAMONE WESLEY.,
Defendants.
{

COMES NOW the defendant, above-named and appearing pro se, and respectfully
maves this Honorable Court for an order extending the rime within which defendant must
apply for a new trial, NRS. 176,315, 1o and including May 18, 2008.

-]-
That this motion is made and based upon the annexed memerandum of authorities
and all pleadings and papers on file herein,
Deted this &4 day of_ AP BAL. , 2008,
Narcus Samone Wesley
Clark County Detention Center
2 330 South Casino Canter
§ Las Vegas, Nevada 89101
T MEMORANDUM OF AUTHORJITIES
o
o
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Defendant, afier a jury tial, was convicted of several fefony counts including
sexua) assault with the use of g deadly weapon and kidnapping with the use of 3 deadly
weapon. Defendani contemplates filing for a new trial on grounds that the state tampered

with evidence, violated his Fifth Amendment Right to remain sjlens during interrogation,

time, beyond the seven day period provided by NRS 176,515
NRS.176.515 provides:

. The court may grant a new trial {o a defendant if required as 3 matter of law or

on the ground of newly discovered evidence.

2. If trial was by the court without a jury the court may vacate the iudgment if entered,
take additional teetimony and direct the eniry of a new judgment.

3. Except as otherwise provided in NRS 176.0918. a mation for a new trial basad on the
ground of newly discovered evidenca may be made oniy within 2 years after the vergict
or finding of guik.

4. A motion for a new trial based on any other grounds must be made withirs 7 days after
the verdict or finding of guilt or within such further time as the court may fix during the 7-
day period.

The statutes specifically provides that, within the seven day period, the court may

fix the time within which defendant may file such a motion beyond the seven day period.

Moreover, the Local Rules of Criminal Practice provide for extending time as well:
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Rule 3.30. Extending time.
{a) When by these rules or by a notice given thereunder or by order of court an act is fequired

or allowed to be done at or within a specified time, the court for cause shown may at any time in
its discretion, with or without motion or notice, order the period enlarged if request therefor is
made before the expiration of the period originaliy prescribed or as extended by & previous order;
but it may not extend the time for taking any action under Rule 3.40, except 10 the extent and
under the conditions stated therein,

(b) Ex parte motions to extend time may not be granted except upon 2n affidavit or certificate
of counse| demenstrating circwmstances clgimed ta constitute good cause and justify entarpement
of time.

WHEREFORE, defendant prays for an order enlarging the time within which he may file

for a new trial, NRS. /75,515, and for such other and further relief as law and Justice require.

Dated thised ] _day of 1PRA L , 2008.

Jctﬁtlly submitted,

Nercus Safone Wcsleg g
Chark County Detention Center
330 South Casino Canter

Las Vegas, Nevads 89101

PROOF OF SERVICE,
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The undersigned hereby certifies that a full and true copy of defendant’s
substitution of counsel has been mailed, postage fully prepaid, to the following:

David Roger

Clark County District Aliomney

200 Lawis Avenge

Las Vegas, Nevada 289101

Dated this J4 dayor  SPRAAL- , 2007,
l;iﬁfqﬁuz suhmiﬁ,

2

Narcus Samone Westey
Clark County Detention Center
330 South Casino Canter
Las Vegas, Nevada 8910]
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Narcis Samone Wesley

Clark County Detention Center
330 South Casino Center

Las Vegas, Nevoda 89101
Defendant, Pro Se

-

DISTRICT COURT

FILED

- 308 APR 28 B 2 L0

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff

V.

NARCUS SAMONE WESLEY

Defendants.

CASEND. C2324%4B

DEPT.NO. XXIV

NOTICE OF MOTION

DATE OF HEATING

TIME OF HEARING

NOTICE IS HEREBY GIVEN that defendant Hill bring or his motion for

withdrawal//dissmissal for hearing on 5 / f/ﬂf FRAR

As he may be heard.

Dated this %_m of ’P\? A

(A

RECEIVED
APR 2 8 2008

. or a3 5007 thereeafier

, 2008,

Respectfully submitted,

Mar sSamum: esley E/
Clark County Detention Center

330 Scuth Casino Canter
Las Vegas, Nevada 89101
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OOF QF VICE
The undersigned hereby certifies that a firll and true copy of defendant’s
substitution of counsel has been mailed, postage fully prepaid, to the following:

Dawvid Roger

Clark County District Attomey
200 Lewis Avenue

Las Vegas, Nevada 89101

Dated this day of 2007,

o

Respectfully subgitied

Narcus Simone Wesley
Clark County Detention Ceriter
330 South Casino Canter
Las Vegas, Nevada 89101
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Narcus Samone Wesley
Clark County Detention Center F ' L E D
330 South Casine Center
Las Vepas, Nevada 89101 '
Defendant Pro Se Mar | d w2 B 08
VAT
CLERX OF 742 COURT
DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, CASE NO. C232494B
Plaitiff, DEPT. XXV
Vs
NOTICE OF MOTION
NARCUS SAMONE WESLEY,
DATE OF HEARING;
Defendants.
TIME OF HEARING:

NOTICE IS HEREBY GIVEN that plaintiff will bring on for hearing his motion

for bail pending sentencing/appeal, before the court on the ]} day of MAY , 2008,
or a3 soon thereafier as he may be heard.

Datedthis [ dayof M:‘l-*-rj‘ __, 2008

Seps I

Nafchﬁ&nmnﬁ\
Clark County on Center
=2 § 330 South Casino Canter
Las Vegas, Nevada §910)
\,-_-,*1“4

IBNI0D 3K 40 vy
8002 § - s
Q3Alzuba
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PROOF OF SERVICE.

The undersigned hereby certifies that a fsll and true copy of defendant’s metion

for bail pending sentencing/appeal has been mailed, postage fully prepaid, te the
following:

David Roger

Clark County District Atomey

2(%) Lewis Avenue

Las Vegas, Nevada 89101

Dated this | day of MM , 2008,

R y submitted,
Narco¥ Sarfone Westéy
Clark County Detention Cefiter
330 South Casino Canter
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Marcus Samone Wesley

Clark County Detention Center F l L E D
330 South Casino Center
Las Vegas, Nevada 89101 ¥t | 4 ul Py "
Defendant, Pro Se :
AN o
Cl::.-'—& ..".?d.-_*.
DISTRICT COURT CLERN ©F 1ri8 KOURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA, CASE NO, €23249%48

PlzintifT, DEPT.NO. XXIV _

28

MOTION FOR BAIL P,

SENTENCI PPEAL
NARCUS SAMONE WESLEY ,

Defendants,

COMES NOW the defendant, above-named and appearing pro se, and respectfully

moves this Honorable Court for an order admitting him to bail pending
serencing/appeal.
o1

That this motion is made and based upon the annexed memorandum of authorities

and all pleadings and papers on file herein.

Dated ﬂuago day of A-F Bl , 2008

Clark County Detention
330 South Casine Canter

Las Vegas, Nevada 89161
MEMORANDUM OF AUTHORITIES
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A jury found defendam guilty of several fefony counts including sexual assault
with the use of a deadly weapon and kidnapping with the use of a deadly weapon. Up
until the verdict, defendant was out on bail. When the jury returned its guilty verdict on
all counts, defendant’s bail was revoked and he was taken into custody, where he has
remained since that time.

The court, in initially granting bail under Nevada Revised Statutes, had to
censider several factars, NRS 178 4853,

NRS 178.4853 Factors considersd before release without bail. In deciding whether
there 15 good cause to release a person without bail, the court as a minimum shall
consider the following factors concerning the person:

1. The tength of his residence in the community;

2. The status and history of his employment;

3. His relationships with his spouse and children, parents or other rnembers of his
family and with his close friends:;

4. His reputanion, character and mental condition:

3. His prior criminal record, including, without limiation, any record of kis
appearing or failing to appear after release on bail or without bail;

6. The identity of responsible members of the community who would vouch for the
reliability of the person;

7. The nature of the offense with which he is charged, the apparent probability of
conviction and the likely sentence, insofar as these factors relate to the risk of his not
appearing;

8. The mature and seriousness of the danger to Ihe alleged victim, any other person or
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the community that would be posed by the person's release;

9. The likelthood of more criminal activity by him after he is released; and

10. Any other factors concerning his ties to the community or bearing on the risk that
he may willfully fail to appear.

In admitting defenidant 1o bail pretrial, this Court necessarily found that defendant was

rot a flight risk, a threat to the community, nor a threat to any other person. fd
However, bail pending sentencing or appeal is governed by NRS. 178 488:

1. Bail may be allowed pending appeal or certiorari uniess it appears that the appeal
is frivolous or taken for delay,

2. Pending appeal to a district court, bail may be allowed by the trial justice, by the
district court, or by any judge thereof, to run until final termination of the proceedings in
all courts.

3. Pending appeal ot certiorari to the Supreme Court, bail may be allowed by the
district court or by any judge thereof or by the Supreme Court or by a justice thereof,

4. Any court or any judge of justice authorized to grant bail may at any time revoke
the order admitting the defendant to bail.

3. The court or judge by whom bail may be ordercd shall require such notice of the
application therefor a5 he may deen: reasonable to be given 1o the district attorney of the

county in which the verdict or judgment was originally renderad.

In Bergna v, State, 120 Nev.Adv.Rep. 92 (2004), after the defendant had been

canvicted after a jury he brought 8 motion for bail pending appeal with the Nevada
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Supreme Court. The State opposed the motion, arguing that, pursuant o NRS [ 78, 484¢4),
Nevada courts do not have jurisdiction to grant bail as a matter of law when there is proof
and the presumption is great that a defendant has committed murder in the first degree.
Additionally, it argued 2 defendant does not have a constitutionally protected right to bail
pending an appeal. The Supreme Court rejected the State's interpretation of NRS

178 484(4) that the legislature did not intend courts to have hnisdiction over the release
of a defendant pending appeal of a first-degree murder conviction. The Bergna Coun
looked first to the plain meaning of the language to interpret legislative intent and
determined that chapter 178 of the Nevada Revised Statutes clearer referred to the court’s
discretion in these matters, {n addition, NRS78 # 785¢1) contemplates an application for
bail pending appeal could be granted, and NRSJ 78 487} and 178.48734 contemplate bail
pending an appeal where a defendant is writ of habeas corpus. Al of these sections
demonstrate the legislation’s intent to allow the court discretion in determining a post-
conviction release on bail pendiog sppeal. CF. fn re dustin, 86 Nev. 708, 81, 477 P24 873,

875 (1970),

The defendant and the defendant’s family posted a substantial sum %o secure his
pretrial release. Defendant never missed a court appearance and, therefore, cannot be
considered a flight risk. Moreover, defendant is a lifetime resident of Las Vegas and has
substantial family ties. If released on bail pending sentencing/appeal he will matntain his

current residence and will continue working construction with his father.

WHEREFORE, defendant prays for an order admitting him to bail pending

sentencing/appeal, and for such other and further retief s law and justice require.
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Dated this 6(} day-of

, 2008.

W%F submitted,

Narcus Samone Wesley™
Clark County Detention Center
330 South Casing Canter
Las Viegas, Nevada 89101

PROOF OF SERVICE

The undersigned hereby certifies that a full and true copy of defendant’s moticn

for bail pending sentencing/appeal has been
following:

David Roper

Clark Caunty District Attorney

200 Lewis Avenue
Las Vegas, Nevada £910]

Dated this 50 day of

L

mailed, postage fully prepaid, to the

b

ﬁ fully submitied,
wﬁﬁﬁﬂmummr E}ﬂ

Clark County Detention Center
330 South Casino Canter
Las Vegas, Nevada 89101
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CLERK &F THE COURT

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CLARK

HOM, JOHM MC GROARTY,

THE STATE OF NEVADA,
Plaintiff,
V.
DELARTIAN K. WILSON, aka
DETARIAN KAMERON WILSON ;
Defendant.

SENTOR DISTRICT JUDGE, PRESIDING

case No. (232494
Dept. 24

TRANSCRIPT OF PROCEEDINGS

Judgment and Sentencing

Reported by:

COURTHOUSE
May 13, 2008

Las Vegas, Hevada

Lea M. Bazhr, CP, CCR 172

Lee M. Bahr, CCR 173
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25

APPEARRANCES :

For the Stape:

Defendant present in court in custody.

For the Defendant:

No other appearances.

* ek

‘l' 2

LISA LUZAICH, ESQ.
Beputy D. A.

200 Lewis Ave,

Las Vegas, NV, 89155

JEZMES ORONOZ, ESO0.
Attorney at Law
Lag Vegas, NV. 83101

Lee M. Bahr, COR 173
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DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plamnuiff, CASE NO:  (C23249%4
DEPT NO:  XXIV

=¥E=

NARCUS SAMONE WESLEY
Defendants.

M et ot o St et St ! S

INSTRUCTIONS TO THE JURY (INSTRUCTION NO. I}
MEMBERS OF THE IURY:

It is now my duty as judge To instruct you in the law that applies to this case. Tt is
your duty as jurors to follow these instructions and to apply the rules of law to the facts as
you find them from the evidence.

You must not be concerned with the wisdom of any rule of law stated in these
instructions. Regardless of any opinion you may have as to what the law ought to be, it
would be a violation of your cath to base a verdict upon any other view ol the law than that

given in the instructions of the Court.

nH00650
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INSTRUCTION NO._ &

if. in these instructions, any rule, direction or idea is repeated or stated in different

ways, no emphasis thereon is intended by me and none may be inferred by you. For that

reason, you are not (o single out any certain sentence or any individual point or instruction

|| and ignore the others, but you are (o consider all the instructions as a whole and repard each
in the light of all the others.

The order in winch the instructions are given has no significance as to their relative

! importance,
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INSTRUCTION NO. b

An Information 15 but a formal method of accusing a person of a crime and is nol of
itself any evidence of his guitt.

In this ease, it is charped i an Second Amended Information that on or about the 18th
day of February, 2007, within the County of Clark, State of Nevada, contrary to the form,
force and effect of stotutes in such cases made and provided, and against the peace and
dignity of the State of Mevada,

COUNT 1 - CONSPIRACY TO COMMIT BURGLARY

Detendant and DELARIAN KAMERON WILSON did then and there meet with each
other and between themselves, and each of them with the other, wilfully and unlawfully
conspire and agree fo commit a crime, to-wil:  Burglary, and in furtherance of said
conspiracy, Defendant and DELARIAN KAMERON WILSON did commit the acts as set
forth in Counts 3 & 11, said acts being incorporated by this reference as though fully set
forth herein.

COUNT 2 - CONSPIRACY TO COMMIT ROBBRERY

Delendant and DELARIAN KAMERON WILSON did then and there meet with each
other and between themselves, and each of them with the other, wilfully, unlawfully, and
feloniously conspire and agree lo commit a crime, to-wit: Robbery, and in furtherance of
said conspiracy, Defendant and DELARIAN KAMERON WILSON did commit the acts as
set forth in Counts 4, 6, 7, & 9, said acts being incorporated by this reference as though fuily
sel forth herein.

COUNT 3 - BURGLARY WHILE TN POSSESSION OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there wilfully,
uplawfully, and feloniously emer, while in possession of a2 deadly weapon, to-wil: a hand
gun, with intent to commit lasceny and/or a felony, to-wit: Robbery, the house at 650 Great
Drane Court, Henderson, Clark County, Nevada, the Defendant being criminally liable under
one or more of the following principles of criminal liability, to-wit: {1} by dircctly

committing this crime; andfor {2} by Defendant and DELARIAN KAMERON WILSON
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aiding or abetling one ancther in the commission of this crime by assisting one another and
by providing counsel and encouragement each carrying out specific acts with the intent that
this crime be committed; and/or {3) pursuant to a conspiracy to commit this crime,
COUNT 4 - ROBBERY WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERCON WILSON did then and there wilfully,
unlawfully, and feloniously take personal property, to-wit: condoms, from the person of
JUSTIN RICHARDSON, or in his presence, by means of force or violence or fear of injury
to, and without the consent and against the will of the said JUSTIN RICHARDSON, said
Defendant and DELARIAN KAMERON WILSON using 2 deadly weapon, to-wit: a hand
gun, during the commission of said ¢rime, the Defendants being criminally liable under one
or more of the following principles of criminal liability, to-wit: (1) by directly committing
this ¢rime; and/or (2) by Defendant and DELARIAN KAMERON WILSON ading or
abetting one another in the commission of this crime by assisting one another and by
providing counsel and encouragement zach carmying out specific acts with the intent that this
crime be commitied; and/or (3) pursuant (o a conspiracy o commit this cnme.
COUNT 5 - ASSAULT WITH USE OF A DEADLY WEAPON

Defendam and DELARIAN KAMERON WILSON did willully, unlawfully, and
felonicusly place ancther person in reasonable apprehension of immediate bodily harm, to-
wil; AITOR ESKANDON, by peinting a hand gun at and forcing the said AITOR
ESKANDON to lav on the ground while personal property was taken from others in his
presence, said Defendant and DELARIAN KAMERON WILSON using a deadly weapon,
to-wil: a hand gun, during the commission of said crime, the Defendant being criminally
liable under cne or more of the following principles of criminal liability, to-wit: (1) by
directly commilting this crime; and/or (2} by Defendant and DELARJAN KAMERQON
WILSON aiding or abetting one another in the commission of this crime by assisting one
another and by providing counsel and encouragement each camrying out specific acts with the

intent that this crime be committed; and/or {3} pursuant to a conspiracy to comimit this crime.
#
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COUNT 6 - RCBBERY WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then end there wilfuoily,
uniawfully, and feloniously take personal properly, to-wit: money, from the person of
JUSTIN FOUCAULT, or in his presence, by means of farce or violence or fear of injury to,
and without the consemt and against the will of the said JUSTIN FOUCAULT, said
Defendant and DELARIAN KAMERON WILSON using a deadiy weapon, to-wit: a hand
gun, during the commission of said ¢rime, the Defendant being criminally liable under one
or more of the following principles of criminal liability, to-wit: (1) by directly committing
this crime; and/or (2) by Defendant and DELARIAN KAMERON WILSON aiding or
abetting one another in the commission of this crime by assisting one another and by
providing counsel and encouragememt each carrying out specific acts with the intent that this
crime be committed; andfor (3) pursuant to a conspiracy 10 commit this crime.
COUNT 7 - ROBBERY WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there wilfully,
unlawfully, and feloniously take personal property, lo-wit; money, from the person of
RYAN TOGNOTTI, or in his presence, by means of force or violence or fear of injury lo,
and withoul the consent and against the will of the said RYAN TOGNOTTT, said Defendant
and DELARIAN KAMERON WILSON using a deadly weapon, to-wit. 2 hand gun, during
the commission of said crime, the Defendant being criminally liable under one or more of
the following principles of crivunal liability, to-wat; (1) by directly committing this crime;
and/or (2) by Defendant and DELARIAN KAMERON WILSON aiding or abeting one
another in the commission of this crime by assisting one another and by providing counsel
and encouragement each carrying out specific acts with the intent thal this crime be
committed; and/or (3) pursuant to a conspiracy to commit this crime.
COUNT 8 — ASSAULT WITH USE OF ADEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did wilfully, unfawfuily, and
feloniously place another person in reasonable apprehension of immediate bodily harm, 16-

wit: CLINTON TOGNOTTT, by pointing a hand gun at and forcing the said CLIT\E_T{}N .
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TOGNOTTI to lay on the ground while personal property was taken from others in his
presence, said Defendant and DELARIAN KAMERON WILSON using a deadly weapon,
to-wit: a hand gun, during the commission of said crime, the Defendant being criminally
liable under one or more of the following principles of criminal liability, to-wit: (1) by
directly committing this ¢nme; and/or (2} by Defendamt and DELARIAN KAMERON
WILSON aiding or abetting one another in the commission of this crime by assisling one
another and by previding counsel and encouragement each carrying out specific acts with the
intent thal this crime be committed; and/or (3) pursuant to a conspiracy to commit this crime.
COUNT 9 - ROBBERY WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there wilfuily,
unlawfully, and felonicusly take personzl property, to-wit: cell phone, from the person of
DANIELLE BROWNING, or in her presence, by means of force or violence or fear of
infury to, and without the consent and against the will of the said DANIELLE BROWNING,
said Defendant and DELARIAN KAMERON WILSON using a deadly weapon, lo-wil: a
hand gun, during the cemmission of said crime, the Defendant being criminally liable under
one or more of the following principles of criminal liability, to-wit: (1) by directly
committing this crime; and/or (2} by Defendani and DELARIAN KAMERON WILSON
aiding or abetting one another in the commission of this crnime by assisting one another and
by providing counsel and encouragement each carrying out specific acts with the intent that
this crime be commined; and/or (3) pursuant tv a conspiracy 1o commic this crime.
COUNT 10 - FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did  wilfully, unlawfully,
feloniously, and without authority of law, seize, confine, inveigie, entice, decoy, abdugcl,
conceal, kidnap, or carry away RYAN TOGNOTTI, a human being, with the intent to hold
or detain the said RYAN TOGNOTTI against his will, and without his consent, for the
purpose ol’ commilting Robbery. said Defendanl and DELARIAN KAMERON WILSON
using a deadly weapon, to-wit: a hand gun, during the commission of said crime, the

Defcndan being criminally liable under one or more of the following principles of criminal
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liability, to-wit: {1} by directly committing this crime; and/or (2) by Defendant and
DELARIAN KAMERON WILSON aiding or abetting one ancther in the commission of this
crime by assisting one another and by providing counsel and encouragement each carrying
oul specific acts with the intent that this crime be committed; and/or (3) pursuant to a
conspiracy to cemmit this crime.
COUNT 11 - BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there wilfully,
unlawfully, and feloniously enter, while in possession of a deadly weapon, to-wit: hand gun,
with intent to commit larceny and/or a felony, to-wit: Robbery, the Honda Civic belonging
e RYAN TOGNOTTI, the Defendant being cnminally hable under one or more of the
following principles of criminal liability, to-wit: (1) by directly committing this crime;
and/or (2) by Defendant and DELARIAN KAMERON WILSON aiding or abelting one
snother in the commission of this crime by assisting one another and by providing counsel
and encouragement cach camying out specific acts with the intenl thai this crime be
committed: and/or {3) pursuant to 3 conspiracy to commit this crime.
COUNT 12 - SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there willully,
unlawiully, and feloniously sexually assault with use of a deadly weapon, te-wil: a hand gun,
and subject DANIELLE BROWNING, a female person, te sexual penetration, to-wit; by
forcing DANIELLE BROWNING to perform fellatio on JUSTIN RICHARDSON while
threatening to kill her or others if she didn't perform said sexual act, against her will, the
Defendant being criminally lisble under one or more of the following principles of criminal
lability, to-wit: (1) by directly committing this crime; and/or (2) by Defendant and
DELARIAN KAMERON WILSON aiding or abetting one another in the commission of this
crime by assisting ong another and by providing counsel and encouragement each carrying
out specific acts with the intent that this crime be committed, and/or (3} pursuant 10 a

conspiracy to commit this crime.
i
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COUNT 13 - SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there wilfully,
unlawfully, and feloniously sexually assault with use of a deadly weapon, to-wit: a hand gun,
and subject DANIELLE BROWNING, a female person, to sexual penetration, to-wil: by
forcing DANIELLE BROWNING 10 be subjected to cunnilingus performed by JUSTIN
RICHARDSON while threatening to Kill her or others if she didn't engage in said acts said
sexual act, against her will, the Defendant being criminally liable under one or more of the
following principles of criminal liability, 1o-wit: (1) by directly committing this crime,
and/or (2) by Defendant and DELARIAN KAMERON WILSON aiding or abetling one
another in the commission of this crime by assisting one ancther and by providing counsei
and encouragement sach carrying oul specific acts with the intent ihat this crime be
committed; and/or {3) pursuanl 1o a conspiracy 10 cormmil this crime.
COUNT 14 - SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there wilfully,
unlawfully, and feloniously sexually assault with use of a deadly weapon, to-w:t: a hand gun,
and subject JUSTIN RICHARDSON, a male person, to sexual penefration, to-wi: by
forcing JUSTIN RICHARDSON to receive fellatio from DANIELLE BROWNING while
threatening to kill him and/or others if he did not engage in said sexuai conducl, against his
will, the Defendant being criminally liable under one or more of the following principles of
criminal liability, to-wit: (1) by directly committing this crime; and/or (2) by Defendant and
DELARIAN KAMERON WILSON aiding or abetting one another in the commission of this
crime by assisting one another and by providing counsel and encourapement gach carrying
cut specific acts with the intenl that this crime be commitied; and/or (3} pursuant to a
conspiracy Lo commit this crime.
COUNT 15 - SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there wilfully,
unlawfully, and feloniously sexually assault with use of a deadly weapon, to-wit: a hand gun,

and subject JUSTIN RICHARIDISON, a male person, to sexual penetration, to-wit; by
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forcing AUSTIN RICHARDSON to perform cunnilingus on DANIELLE BROWNING while
threatening to kiil him and/or others if he did not engage in said sexual conduct, against his
will, the Defendant being criminally liable under one or more of the following principles of
criminal liability, to-wit: (1) by directly committing this crirne; and/er (2) by Defendant and
DELARIAN KAMERCON WILSON aiding or abetting one another in the commission of this
crimne by assisting one another and by providing counsel and encouragement each carrying
out specific acts with the intent that this crime be commitied; andfor (3} pursuanl 1o a
conspiracy 1o comrmt this crime.
COUNT 16 - COERCION WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERCON WILSON did then and there wilfully,
unlawfully, and fetoniously use physical force, or the immediate threat of such force, against
RYAN TQGNOTTI, with intent to cempe! him to do, or abstain from doing, an act which he
had a right to do, or abstain from doing, by using a deadly weapon, to-wit: a hand gun, and

forcing RYAN TOGNOTTI to masturbate his penis, said acts being sexually motivated, the

| Defendant being cri.fnina]l}f liable under one or more of the following principies of criminal

liability, to-wit: (1) by directly committing this crime; and/or (2) by Defendant and
DELARIAN KAMERON WILSON aiding or abetting one another in the commission of this
crime by assisting ong another and by providing counsel and encouragement each canying
out specific acts with the intent that this crime be committed; and/or (3) pursuant o a
conspiracy to commil this cfime.
COUNT 17 - SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there wilfully,
uniawfully, and feioniously sexually assault with use of a deadly weapon, to-wit: a hand gun,
and subject DANIELLE BROWNING, & female person, to sexual penetration, to-wil:
digital penetration, Defendant NARCUS WESLEY peneirating DANJELLE BROWNING’s
vagina, however slight with his hand and‘or onc or more fingers, against her will, the
Defendant being criminally liable under one or more of the following principles of criminal

liakility, to-wit: (1) by directly committing this cnme; and/or (2} by Detendant and
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DELARIAN KAMERON WILSCN aiding or abetting one another in the commission of thig
crime by assisting one another and by providing counsel and encouragement each carrying
cut specific acts with the intent thar this ¢rime be commined; and/or {3} pursuam to a
conspiracy to commit this crime.
COUNT 18 - OPEN OR GROSS LEWDNESS WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there wiifully and
unlawfully commit an act of open or gross lewdness by touching and/or rubbing the chest
and/or buttocks of DANIELLE BROWNING, with use of a deadly weapon, to-wit: a hand
gun, the Defendant being criminally liable under one or more of the following principles of
criminal liability, to-wit: (1) by directly committing this crime; and/or (2) by Defendant and
DELARIAN KAMERON WILSON aiding or abetting onc another in the commission of this
crime by assisting one another and by providing counsel and encouragement each carrying
oul specific acts with the intent that this crime be committed; and/or {3) pursuant to a
conspiracy to commit this ¢rime.

It is the duty of the jury Lo apply the rules of law contained in these instructions lo the
facts of the case and determine whether or not Defendant is guilty of one or more of the

offenses charged.
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INSTR. UCTION NO, H

A conspiracy is an apreement between two or more persons for an unlawful purpgse.
To be guilly of conspiracy, a defendant must intend to commit, or to 2id in the commission
of, the specific crime agreed to. The crime is the agreement to do something unkawful; it
does not matter whether it was successful or not.

A person who knowingly does any act to further the object of a conspiracy, or
otherwise participates therein, is criminally liable as 2 conspirator. However, mere
knowledge or approval of, or acquiescence in, the ohject and purpose of a conspiracy
without an agreement to cooperate in achieving such object or purpose does not make one a
party lo conspiracy. Conspiracy is seldom susceplible of direct proof and is usually
established by inference from the conduct of the parties. In particular, a conspiracy may be
supported by a coordinated series of acts, in furtherance of the underlying offense, sufficient
to infer the existence of an agreement.

A conspiracy to commit a crime does not end upon the compielion of (he crime. The
conspiracy continucs until the co-conspiraters have successfully gotten away and concealed

the crime.
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INSTRUCTION NO. 5
It is not pecessary in proving a conspiracy te show a meeting of the alleged
conspirators or the making of an express or formal agreement. The formation and existence
of a conspiracy may be inferred from all circumstances tending to show the common intent
and may be proved in the same way as any other fact may be proved, either by direct
testimony of the fact or by circumstantial evidence, or by both direct and circumstantial

evidence,
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INSTRUCTION NO. __6_

Once a person joins 2 conspiracy, that person remains a member until he withdraws

from il. A person can withdraw from a conspiracy by laking some positive action which

disavowed or defeated the purpose of the conspiracy. It is not enough if the evidence shows
that the defendant merely ceased his own activities in furtherance of the conspiracy.

The State has the burden of proving beyond a reasonable doubt the defendant did not

withdraw from the conspiracy,
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INSTRUCTION NO. 1

Each member of a criminal conspiracy is liable for each acl and bound by each
declaration of every other member of the conspiracy if the act or the declaration js in
furtherance of the object of the conspiracy.

The act of one conspirator pursuant to or in furtherance of the common design of the
conspiracy is the act of all conspirators. Every conspirator is legally responsible for a
specific intent crime of 2 co-conspirator that follows as one of the probable and natural
consequences of the object of the conspiracy so long as the specific intenl crime was
intended by the co-conspirator. A conspirator is also legally responsible for a general intent
crime that follows as one of the probable and natural consequence of the object of the
conspiracy even if il was not intended as part of the original plan and even if he was not

present al the time of the commission of such act,
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INSTRUCTION NO. 8
Evidence that a person was in the company or associated with one or more other
persons alleged or proven 1o have been members of a conspiracy is not, in itself] sufficient to
prove that such person was a member of the alleged conspiracy. However, you are
instructed that presence, companionship, and conduct before, during and after the offense are

circumstances from which one's participation in the criminal intent may be inferred.
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INSTRUCTION NO. q

Where two or more persons are accused of commitling a crime together, their guilt
may. be established without proof that each personally did every act constituting Lhe offense
charged.

All persons cencerned in the commission of a crime who either dircctly and actively
commit the acl constituting the offense or who knowingly and with eriminal intent aid and
abet in its commission or, whether present or not, who advise and encourage its commission,
with the intent that the crime be committed, are regarded by the law as principals in the
crime thus commitied and are equally guilty thereof.

A person aids and abels the commissicn of a crime if he knowingly and with ¢criminal
intenl aids, promotes, encourages or instigates by act or advice, or by act and advice, the
commission ol such crime with the intention that the crime be commilied.

The State is not required to prove precisely which defendant actually committed the

crime and which defendaant aided and abetted.

000665




[ ]] b L] ot ]

b = R - - R =

H)

12
13
14

6
17
8
19
20
2]
22
23
24
25
26
27
28

INSTRUCTION NO. E

Mere presence al the scene of the crime and kaowledge that a crime is being
committed are not sufficient (o establish that the defendant aided and abetted the crime,
unless you find beyond a reasonable doubt that the defendant is a participant and not merely
& knowing speetater, However, the presence of one at the commission of a crime of another
18 evidence which can be considered in determining whether or not he is guilty of aiding or

abetting, as well as the defendant’s presence, companionship, and conduct before, during and

after the participation in the criminal act,
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INSTRUCTION NO.

Every person who, by day or night, enters any house, rcom, lenement, shop, store,

other building, or vehicle with the intenl to commit a larceny and/or robbery therein is guilty

of Burplary.

nNO0667




o EERY o B+ - I ot I v R I PE o

—_— ke pem aa s g e
== I ¥ N = L. T~ Y I U R

19

INSTRUCTION NO. ( 9\
Larceny is defined as the stealing, taking and carrying away of the personal goods or

property of another with the intent 1o permanently deprive the owner thereof,
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I INSTRUCTION NO. l 5
Consent 1o enter is not a defense to the crime of burglary so long as il is shown Lhat

eniry was made with the specific intent to commit a larceny and/or robbery therein. Force

or a “breaking” as such is not a nccessary element of the crime.

The intention with which entry was made is a question of fact which may be inferred

from the defendant’s conduct and all other circumstances disclosed by the evidence.
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INSTRUCTION NO. - L{
Every person who commits the crime of burglary, who has in his possession or gains
possession of any firearm or deadly weapon at any time during the commission of the crime,

at any lime before leaving the structure, or upon |caving the structure, is guilty of burglary

while in possession of a weapon.
[F more than one persen commits a crime, and one of them possesses a deadly weapon
in the commission of that crime, each may be convicted of while in possession of the deadly

weapon if the unarmed offender had knowledge of the possession of the deadly weapon.
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INSTRUCTION NO.

15

Every person who, in the commission of a burglary, commits any ether crime, may be

proseculed for each crime separately.
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INSTRUCTION NO.

Robbery is the unlawful taking of personal property from the person of another, or in
his presence, against his will, by means of force or violence or fear of injury, immediate or
fulure, 10 his person or property, or the person or property of a member of his family, or of
anyone in his company at the time of the robbery. A taking is by means of force or fear if
force or fear is used io:

(a) Obtain or retsin possession of the property;

(b) Prevent or overcome resistance to the taking; or

{c) Facilitate escape.

| The degree of force used 15 immaterial if it is used to compel acquiescence to the taking of or

escaping with the properly. A taking conslitutes robbery whenever it appears that, although
the taking was fully completed withoul the knowledge of the person from whom taken, such

knowledge was prevented by the use of force or fear. Robbery is a general intent crime,
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INSTRUCTION NO. l %

The value of property or money taken is not an element of the crime of Robbery, and

il is only necessary that the State prove the taking of some property or money.
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INSTRUCTIONNG.

Robbery is not confined to a fixed locus, but may spread over considerable and
varying periods of time. All matters immediately antecedent to and having direct causal
connection with the robbery are deemed so closety connected with it as 1o form in reality 2
part of the eccurrence. Thus, although acts of violence and intimidation preceded Lhe actual
laking of the property and may have been primarily intended for another purpose. It is

enough 1o support the charge of robbery when a person takes the property by taking

advantage of the terrifying sitwation he created.
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INSTRUCTION NO.
Personal property is "in the presence” of a person, in respect to robbery, when it is
within the person's reach, inspection, observation or control, and the person could (if not

prevented by intimidation or threat of violence} retain possession of the property.
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INSTRLUCTION NO. i :

A persen who intentionally places another person in reasonable apprehension of

immediate bodily harm is guilt of Assault.
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INSTRUCTION NO, 02' [
Every person who willfully seizes, confines, inveigles, entices, decoys, abducts,
conceals, kidnaps or carries away any person by any means whatsoever with the intent 1o
hold or detain, or who holds or detains, the person for the purpose of committing robbery

upon or fram the person is guilty of Kidnapping in the First Degree, a specific intent crime.
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INSTRUCTION NO. Q:;

You are instructed that if you find that the State has established that the defendant has
commitied [irst degree kidnapping you shall select first degree kidnapping as your verdict.
The crime of first degree Kidnapping includes the crime of second degree kidnapping. You
may find the defendant guilty of second degree kidnapping if:

I, You have not found, beyond a reasonable doubt, that the defendant is guilty of
kidnapping of the first degree, and

2. All twelve of you are convinced beyond a reasenable doubt the defendant is guilty
of the crime of second degree kidnapping,

IF you are convinced beyond a reasonable doubt that the crime of kidnapping has been
committed by the defendant, but you have a reasonable doubt whether such kidnapping was
ol the first or of the second degree, you must give the defendant the benefit of that doubt and

return a verdict of kidnapping of the second degres.
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INSTRUCTION NG, 02 B

Every person who willfully and without authority of law seizes, inveigles, takes,
carries away or kidnaps another person with the intent to krep the person secretly iniprisoned
within the state, or for the purpose of conveying the person out of the state without authority
of law, or in any manner held to service or detained against his will, is guilty of kidnapping

in the second degree.
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INSTRUCTION NO. 0{2! ‘

A person who subjects another person to sexual penetration, or who forces another
person to make a sexual penetration on himself or on another, against the victim's will or
under conditions in which the perpetrator knows or should know that the victim is mentaliv
or physically incapable of resisting or undersianding the nature of his conduct, is guilty of
sexual assault.

"Sexual penetration” includes cunnilingus, fellatio, digital penetration, or any
intrusion, however slight, of any pant of 4 person's body. Evidence of ejaculation is nal
necessary.

Cunnilingus 15 a louching, however slight, of the female sexual organ by the mouth or
longue of another person.

Fellatio is a touching, however slight, of the penis by the mouth or tongue of anoiher
person.

Digital penetration is the placing, however slight, of one or more fingers into the

genital opening of another person.
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INSTRUCTIGN NO. Qg

Where multipte sexual acts occur as part of a single criminal encounter 2 defendant
may be found guilty for each separate or different act of sexual assault and/or lewdness.

Where a defendant commits a specific type of act constituting sexual assault and/or
lewdness he may be found guilty of more that one count of that specific type of act of sexual
assaulu ifs

1. there is an interruption between the acts which are of the same specific type,

2. where the acts of the same specific type are interrupted by a different specific
lype of sexual assaull or

3. TFor each separate object manipulated or inserted into the genital or anal opening of
another,

Only one sexual assault occurs when a defendant's actions were of one specific lype
of sexual assaull and those acts were continuous and did not siop between the acts of that

specific type.
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INSTRUCTION NO. iQ’_&

Physical force is not necessary in the commission of sexual assault. The cruciat
question is nol whether a person was physically forced to engape in a sexual assauh but
whether the act was committed without histher consent or under conditicns in which the
defendant knew or should have known, the person was incapable of giving his/her consent or
understanding the nature of the act. There is no consent where a person is induced to submit

1o the sexusl act through fear of death or senous bodily injury,
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INSTRUCTION NO., 02 %

A person is not requued to do more than her age, strength, surrounding facts and
atending circumstances make it reasonable for him/her to do lo manifest opposition to a

sexual assault.
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INSTRUCTION NO. 028

Submission 15 not the equivalent of consenl. While consent inevitably involves
submission, submission does not inevitably involve consent. Lack of protest by a victim is

simply one among the totality of circumstances to be considered by the jury.
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INSTRUCTION NO. Cg‘q
There is no requirement that the testimony of a victim of sexual assault be
corroborated, and her testimeny standing alone, if believed beyond a reasonable douby, is

I sufficient to sustain a verdict of guilty.
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INSTRUCTION NO. 5 O
Open and Gross Lewdness is defined as any indecent, obscene or vulgar act of a
sexual nature that:
}. is intentionally committed in a public place, even if the act is not observed; or
2. i3 commitied in a private place, but in an open manner, as opposed to a secret

manner, and with the intent 1o be offensive to the observer.
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| INSTRUCTION NO. 5 (
Any person who uses violence upon another person or threatens violence or injury to
another person with the specific intent 1o compel another to do or abstain from doing an act

which such other person has a right to do or abstain from doing is guilty of Coercion.
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INSTRUCTION NO. 3&

A defendant acts under duress if at the time of the offense charged:
|. the threats and menaces are such that they would cause a reasonable person
1o fear that his life would be in immediate danger if he did not engage in the
conduct charged, and

2. the persen then actually believed that his life was so endangered.

N00688




INSTRUCTION NO. l&?)
The defendant does not act voluntarily if the defendant acts under duress at the time
of the offense charged. If the State fails to prove the absence of duress beyond a reasonable

doubt, then you must find the defendant not guilty.
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INSTRUCTION NO, 31 |

Although your verdict must be unanimous as 1o the charge, you do net have to agree
on the theory of guilt. Therefore, even il you cannot apree on whether the facts establish
liability as dircetly committing the ctime, as an aider and abettor, or a co-conspirater, so long
as all of you agree that the evidence establishes the defendant’s guilt of the charge, vour

verdict shall be guilty of the charge.
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INSTRUCTION NO. _‘é

You are instructed that if you find a defendam guilty of Robbery, Assaul, First or
Second Degree Kidnapping, Sexual Assavli, Coercion or Open Or Gross Lewdness vou must
also determine whether or not a deadly weapon was used in the commission of this crime,

If you find beyond a reasonable doubt that a deadly weapon was used in lhe
commission of such an offense, then you shall return the appropriate guilty verdict reflecting
*With Use of a Deadly Weapon™.

Lf, however, you find that a deadly weapon was not used in the commission of such an
offense, but you find that it was commitied, then you shall return the appropriate puilty

verdict reflecting that a deadly weapon was not used.
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INSTRUCTION NO. ‘5 6

"Deadly weapon" means any instrument which, il used in the ordinary manner

contemplated by its design and construction, will or is likely to cause substantial bodily harm
or death, or. any weapon, device, instrument, material or substance which, under the
circumstances in which it is used, attempted to be used or threatened to be used, is readily
capable of causing substantial bodily harm or death.

You are instructed that a firearm is a deadly weapon and proof of its deadiy

capabilities is nol required.

norea92
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INSTRUCTION NG, é—i'

If more than one person commits a crime, and one of them uses a deadly weapon in

the commission of thet crime, each may be convicted of using the deadly weapon if the
unarmed offender had knowiedge of the use of the deadty weapon.

In order 1o "vse™ a deadly weapon, there need not be conduet which actually produces

harm but only cenduct which produces a fear of harm or force by means or display of the

deadly weapon in aiding the commission of the crime.
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INSTRUCTION NO. 5 %

To constitute the crimne charged, there must exist a union or joint operation of an act
[orbidden by law and an intent 10 do the act.

The intent with which an act is done is shown by the facts and circumstances
surrounding the case.

Do not confuse intent with motive. Molive 15 what prompis a person (o act. Intent
refers only 1o the state of mind with which the act is done.

Motive is not an element of the crime charged and the State is not required to prove a
moelive on the part of the Defendant in order Lo convict, However, you may consider

evidence of motive or lack of molive as a circumstance in the case,

N00694
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INSTRUCTION NO. _«-__Bi

The Defendant is presumed innocent until the contrary is proved. This presumption
places vpon the State the burden of proving beyond a reasonable doubt every maierial
element of the crime charged and that the Defendant is the person who commiticd the
offense.

A reasonable doubt is one based on reason. It is not mere possible doubt but is such a
doubt as would govern or control a person in the mote weighty affairs of life. [fthe minds of
the jurors, afier the entire comparison and consideration of all the evidence, are in such a
condition thal they can say they feel an abiding conviction of the truth of the charge, there is
nol a reasonable doubl. Doubt 1o be reasonable must be actual, not mere possibility or
speculation.

If you have a reasonable doubt as to the guiit of the Defendant, he is entitled 1o a

verdict of not guilty.

N00695
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INSTRUCTION NO, L[ O
It is a constitutional right of a defendant in a criminal trial that he may not be
compelled 10 1wstify. Thus, the decision as to whether he should testify is left 10 the
defendant on the advice and counsel of his attorney. You must not draw any inference of
guilt from the fact that he does not 1estify, nor should this fact be discussed by you or enter

into your deliberations in any way.
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INSTRUCTION NO. 1 1 [

You are here to determine whether the Defendant is guilty or not guilly from the
evidence in the case. You are not called upon to return a verdict as to the guilt or innocence
of any other person, So, if the evidence in the case convinces you beyond a reasonable
doubt of the guilt of the Defendant, you should so find, even though you may believe one or

more persons are also guiity.
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INSTRUCTION NO. _ LI OL

In you deliberation you may not discuss or consider the subject of punishment, as that

is a matter which lies solely with the court.  Your duty is confined to the determination of

whether the defendant is guilty or not guilty.

000698
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INSTRUCTION NO. H 5

The evidence which you are to censider in this case consists of the testimony of the
wilnesses, the exhibits, and any facts admitted or agreed to by counsel.

There are two types of evidence; direct and circumstantial. Direct evidence is the
testimony of a person who claims to have personal knowledge of the commission of the
crime which has been charged, such as an eyewitness. Circumstantial evidence is the proof
of 2 chain of facts and circumstances which tend to show whether the Defendant is guilty or
not guilty. The law makes no distinction between the weight to be given either direct or
circumstantial evidence.  Therefore, all of the evidence in the case, including the
circumstantial evidence, should be considered by you in arriving at your verdict.

Slatements, arguments and opinions of counsel are not evidence in the case. However, if the
allorneys stipulate 1o the existence of a fact, you must accept the stipulation as evidence and
regard that fact as proved.

You must not speculate to be true any insinuations suggested by a question asked a
wilness. A question is nol evidence and may be considered only as it supplies meaning to
\he answer.

You must disregard any evidence to which an objection was sustained by the court
and any evidence ordered stricken by the court.

Anything you may have seen or heard outside the courtroom is not evidence and must

also be disregarded.

100699
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MR. BANKS: Thank you. That's all I have, Judge.

M. LUZAICH: I just have two.

THE COURT: All right.

EERDIRECT EXAMINATION

BY M3, LUZAICH:

c. Detective, did you ever intentionally leave
any information out ¢f your search warrant affidavit?

¥ No, martam.

Q. Did you ever intenticnally misstate any
information in your search warrant affidavit?

A No.

MS. LUZAICH: Thank you, nothing further.

MR. LANDIS: Ho further Recross-Examination.

THE QOURT: Okay, thank you, Officer. I appreciate
your testimony.

THE WITNESS: Thank you, Your Honor.

(Witnessz excused.)

THE COURT: Let's take a break until 12:10.

And we will come back, and you are going to call
some people, and we are going ko wrap this up.

We have got BO people in the jury peol that's going
to get here at one o'clock.

And I want to stay on schedule. But I don't have
room for 80 people.

THE BAILIFF: We are not going to be able to use

AREAN M
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thatr. &So they are going to have to use it.

M5. LUZAICH: There are no other courtrooms.

THE COURT: Apparently they are doing something

next door. They've got enough seats.

M3. IUZAICH: Can we switch with them?

THE COURT: I don't know. What's going on with

them?
M5. LUZAICH: TIs 20 in trial, wWall.

THE QOURT: What?

MS. LUZAICH: TIs 20 in trial, Judge Wall's court?

THE COURT: We haven't checked.
MS. LUZAICH: I wmean, check with him, because
that's what Togliatti uses is his courtroom when she has

a big panel.

THE COURT: Okay. BAnyway let's take a break For

30 minutes.

Can everybody eat in 30 minutes?

Okay. Let's take a quick break for 30 minutes.

We will be back. We will be in recess until 12:38, and
then do you feel we can get through your witnesses, Mr,
Landis, between 12:30 and one?

MR, LANDIS: Short, They should be short, My
directe have been short.

THE COURT: Fine, very good. All right. We

are in recess.

N
Lee M. Bahr, CCR 173 702-243-1388
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MR. BANKS: Thank you.
kW ok

{Whereupon, a recess was had until 12:35 p.m.
April 9, 2008, Thereafter, after recess, all parties
present, the following proceedings were had in open
court:)

ke nn

THE BAILIFF: Everybody remain seated. We are
back in sezsgion.

THE COURT: Back on the record in the matter of
the State of Nevada v. Narcus Wesley.

Mr. Landisa, your first witness?

MR. LANDIS: We are calling Donna Lamcnte.

THE COURT: Okay.

THE CLERK: Come forward, please take the witness
stand, remain standing, raise your right hand,
Whereupon,

DONNA LAMONTE,

called ag a witness herein by the Defendant Wesley,
having been first duly sworn, was examined and testified
ag follows:

THE CLERK: Thank you very much. You may be
seated.

Please state your name and spell your first and

laat name for the record.

Lee M. Bahr, CCR 173 TO2-243-3386
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THE WITNESS: UDonna J. Lameonte, D-o-n-n-a, last
name is L-a-m-g-n-t-e.

THE CLERK: Thank you.

THE COURT: Gg ahead.

DIRECT EXAMTMATION

BY ME. LANDIES:
How are you currently employed, Ms, Lamonke?
I am employed with HNevada Power Company.

What do you do there?

= O ¥ 0

I am & team investigator.

0. What does that job entail?

A Conduering internal investigations,
conducting external investigations, subpcena process is
done in wy office. Some prosecution for the company is
put together and submitted.

G Do you personally sometimes aseist or directly
assist in complying with aubpoenas?

A Sometimes I do, but it's not my main functicon
though.

Q. Were you employed in that capacity in February
of last year?

A. Yas, I was.

Q. And I sssume that guite a fsw subpoenas come
acrogs your office desk in the course of a given week or

month, right?

n00603
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There was 1,896 last month,

You don't remenber svery one?

No .

°r o @

The case we are talking about occurred in
February, of 2007,

You don't remember the specific details of complyving
with this subpoena in this case, do you?

A No .

Q. But you, when you do file subpoenas, tend to
follow a procedure or a protocol, correct?

A Yes.

Q- And can John Q. Public call yvou from off the
street and get information about about power records?

&. No.

Q. Now, does somebody need a subpoena hefore
you guys hand over information regarding power records?

A, ¥You need a subpoena in order to cbtain
information, yes.

Q. Okay. Are you able to run power records a
variety of different ways?

Let m2 be more clear. Can you draw power records

by name?
A Yes.
Q. Can you run them by Social Security number?
A Yes, I rcan,

00604
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Q. And can you run them by address?

A. Yes, I can.

Q. If a police officer calls you and asks vou
for information, is it normal procedure for them to send
you a subpoerna?

&, Yes.

02, And that weould occur before obviously you
dive them that infermaticn?

&, Yes, a subpoena is required,

MR. LANDIS: Can I approach, Judge?

THE COURT: Yes.

MR. LANDIS: Can I approach the witness?

THE COURT: Yes.

BY MRE. LANDIS:

2. I am going to show you State's BExhibit
1, In your normal course of business, do you ever receive
that subpoena that has the name and the Social Becurity
number, which of those items would you use to run a record?

A, We would run the Social Security number
£irst.

MR. LANDIS: Okay, the Court's indulgence.

THE COURT: Certainly.

RY MR. LANDIS:
Q. About two weeks ago, did you personally

receive a subpoena from my oifice?

000605
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A Yes, I did.

Q. And did you comply with that subpoenaz

A. Yoz, I did.

Let me clarify, it wasn't myself. It was the
other gentleman who worked in my office whao actually bring
the subpoena.

ME. LANDIS: OQkay.

M3, LUZAICH: Can we get a copy of that?

MR. LANDIS: Judge, the State wants me to go
copy this for them.

THE COURT: Two copies,

MR. LANDIS: Can I approach the witness?

THE CTOURT: Yes,

{Whereupon, documents were marked by the Clerk
as Defeandant's Exhibits B and C, respectively.)

BY ME. LANDIS:

Q. I'm showing you what has been marked as
State's Proposed -- or Defense Proposed B and C.

Is B the subpoena that was sent to your office
a week or go agg?

A. Yes, it appears so.

Q. And is C the informaticn that you provided
to comply with that subpoena?

AL Yes.

Q. what information did I provide you referencing

000616
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an individual
Did
MS.

your subpoena.
THE
Ms.
THE
MR.
THE

BY MR. LANDIS:
Q.

correct?

2.
aumber, did I
that subpoena?
A,
g,
A,
Q.
to the State's

power records

&,

® =
on my subpoena?

I provide you with a name?

LUZAICH: I cbject, She didn't get a copy of

COURT: Do you want to submit a copy of that?
LUZATICH: Yeah, make a copy of that.

CLERK: Just the subposna.

LANDIS: Two pages, Judge,

COURT: There you go. Thank vou.
I provided you with a name orn that subpoena,

Yes.

And what is that name?

Narcus Wesley.

And without saying the full Social Security

provide with you a Social Security number on

Yes, vou did.

Could you tell uve the last four digits?
8230.

Okay. And running that subpoenz, turning
-- or Defense Proposed C, was there any
referencing Narcus Wesley?

¥Yes, thers wag.

000697
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Q. Before I ask you the next question, what

dates did I ask you to run referencing Narcus Wesley?
A. You gave me the parameters of January 1,
2006 through December 31, 2007.
Q. And did Narcus Wesley have power at any
address in Clark County during that time?

A. Yesa, he did,.

Q. How many addresses?
A, onea .
Q. What was that address?

A. The address was 1915 Simmons Street, building

25, unit 2175,

Q. Were you able to determine the dates that he

had power at that address?
A Yea, and they were provided.

O. 2nd what were those dates?

A. He moved in on January 1 -- or excuse me,

January 3, 2007, and he moved out on September the 12th,

2007 .

MR, LANDIS: (kay. I move for the admission
Defense B and C,

THE COURT: Any objection?

M5, LUZAICH: No.

of

THE COURT: Defense Exhibits B and € are admitted.

MR. LANDIS: May I approach the witness?

00068
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THE COURT: Yes.
MR. LANDIS: I have nothing further.
CROSS-EXAMINATION
BY M5. LUZAICH:

Q. 1g 1t peossible for a police cfficer te call
you and say, I have an emergency, I need to know if this
person has power. I will get you a subpoena as soon as we
hang up?

A In an emergency situation, an officer can
call, but they are instructed and do know ahead of time
that rhe subpcena needs to be gbtained in order to achieve
the information they are requiring,

Q. Right.

8c is it possible that Detective Weske called
you, and said J have an emergency situation, sexual assault
with a weapon, robbery with a weapon, I am looking for
power under the name of Narcus Wegley, and I will send
You a subpoena as scan as we hang up. Is it possible that
you would have sent him information?

A It is pogsible,

2. Gkay. And is it possible that you would
have sent him, or told him over the phone Narcus Wesley
hag at X address, and this is his Social Security number
2o that he cculd include the correct Social Security number

on the subpoena that he sent to you?

Lee M, Bahr, CCR 173 ?02—243—3350006n9
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A. Iz it possible?

G. Yes,

A. Normally, they would call up the office and
€Xpress what the emergency is.

Q. Right. I just teold you it was possible --

A, {Interposing) Right, and he expresses what
the emergency is, and a subpoena was on its way, yes, we
would be able to communicate information,

Q. Right. 8o is it possible that you answered
his request saying, yes, Narcus Wesley has power at such
and such address, and this is his Social Security number,
s0 that the detective could include the Social Security
number in the subpoena that he sent to you?

A I suppaose it could be possible.

Q. Okay.

Wow, have you seen any documents that indicate
that you did send Detective -- or that Petective Weske did
have a conversation with you?

A. Can you say that again?

Q. Can I have the other exhibit?

THE CCGURT: They are all up there, There ie the
one that had the handwritten notations on that fax, righr,
or whatever it was?

BY M5. LUZAICH:

Q. Okay.

00610
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it's random order, don't worry about the numbers. Does any

of that leook familiar?

Courtroom.

sorry. Okay, I'm sorry, I'm sorry.

here,

BY M5. LUZAICH:

Exhibic 2.

to Detective Wegka?

correct?

A. Well, this is what I saw a minute ago.

I am showing you State's Exhibits 1, 2, 3, 4, and

2. HNo. You haven't seen that yet in this

ME. ILANDIS: I did show her State's --

MS. LIZRICH: ©Oh, you showed her purs? Oh, I'm

THE WITNESS: But I didn't see the attachments

Q. Right .

Could this be your -- I am pointing you to State's

Could that be your handwriting?
A, That is my handwriting.

Q. QOkay. So do you believe that you sent this

Yan.
Pursuant teo that subpoena, Numbesr 17
Involving that subpoena, yes.

Ckay .

o o o O 0»

And on the subpoena, it asks for Narcus Wesley,

000611
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A. Correct.

Q. And it gives the essential Social Security
number?

Al Correct.

Q. And so in response you did not send him

Narcus Wesley information but you just discussed on Direct
Examination.

Instead you sent him this (indicating)?

A I sent him the information that involwved
the Social Security number that was provided on that
subpoena

- Ckay.

Is there a reason that you would not have sent
him this information that corresponded to the name?

A. We first run the Social Security number,
and if there is a hit on it, that is the information that
we provide.

If we notice that there is some differentiating
information between what the subpoena is and what the
information we are running is, sometimes people use their
middle name as their first name.

We will note that on the subpoena so the officer
or the office, whoever is subpoenaing the information, is
aware that there is some discrepancies in the information.

Q. Qkay.

Lee M. Bahr, CCR 173
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But what you did was you sent him the information
pertaining to the Social Security number?

A, Correct.

Q. And said the name is different, as opposed
to sending the information pertaining te the name?

A. Right, because I ran the Sccial Security
number, and there wae a hit and a match on that.

o, Okay.

And this says, and I am talking again about
Exhibit 2, where your handwritten individual's name is

different, it says: "Move in 11/1/06."

A, Correct.
Q. But does that say that anywhere on here?
A. No, that is information that's printed

out. It is always handwritten in. There isn't a screen
that says and in-out date. That is always handwritten
on the subpoena.

And if there is an in date, and it's stamped,
"active", cbviously there 18 not an out date because
it*s =still a current surveyu.

MS. LUBAICH: Okay. The Court's indulgence
one second.

2. Is it possible that Detective Weske also
told you, I'm looking for or asked you to look under an

address, Valley Lane, Valley Avenue, Valley something,

n00613
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or <bher?

A, It is possible, but I don't remember.

Q. And you said that the power was off an
Valley Lane under that name but turned on immediately
thereafter on Gay Lane, and that was the information
you senkt to him?

A, Pogsible, but I don't remember,

o Because you have 1,300 subpoenas every
month over the last year?

A Well, 1,900 just laght month.

Q. Right, just for the last month over the
last year?

A. Yeah.

THE COQURT: <Can I -- can I ask her a guestion?

M5. LUZAICH: Can you? ©Of course. It is your
court
BY THE COURT:

. 8¢ is this a likely or a possible scenaric
that you are on the phone with the detective, who is
requesting some information and telling you that a subpoena
will follow. He gives you a name, a social, do you have
power in that mame, and maybe you even have an address,
and you could immediately look up the name, the address
the social, however you are going to do it, but you could

do it all three ways couldn't you?

Lee M. Bahr, CCR 173 ?02-243-3390614
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THE COURT: So you have a name, you have the
social, you have an address. Whatever would be the
easiest way, your computer will tell you immediately
while you are on the telephone at that address and that
name, and that Soc¢ial Security; there is no power at that
address in that name with that Soclal Security.

But you would alsoc be able to tell immediately
that there is power in that name, maybe with a different
Social Security and a different address, that coincided
with the ocut date, and the in date at the new address.

Can you tell all that information immediately
while you are on the telephone?

THE WITNESS: I can see an out date when somebody
moves, yes, I can, instantly when I pull up the record.

THE COURT: Okay.

THE WITWESS: With some research.

THE COURT: Right. And you are cbhvicusly putting
in different information into the computer, but it gives
you immediate feedback, and it tells you all this?

THE WITNEESS: “Yes, it does.

THE COURT: Bo even in a short ceonversation with
the police officer on the telephone, would it be possible,
unlikely, likely, that 1f you lopk under here, you say, well,

detective, the address and the name that you've given me

Lee M. Bahr, CCR 173 702-243-380615
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are no longer arctive, but there is an active address and a
different address with that name, maybe with a different
Social Security number, or whatever?

THE WITHESS: That isn't something that I would
be able to instantly see with a different Social Security
number. When I'm pulling up a record, it'‘s just a unique
record about that Social Security number. I would be able
Lo ses if that Social Security moved to a different address.

I would not be able to see somecone elee's Social
Security number onto that person's record, like any of
these record lack a Social Security number.

THE COURT: Okay. So the base then to track this
information is primarily the Social Security number?

THE WITNESE: Yeg, it is.

THE COURT: Okay. And sc, but you could while
you are on the telephone say, well, that power that you
have given me was shut off on that particular date, but
I am seeing that the power on that same date was turned
on at a different address with the same name?

THE WITNESS: Like a customer moved?

THE COURT: Right.

THE WITNESS: Correct, that's correct.

THE COURT: And you would be able at that -- and
would that be -- if somebody said that that is what they

were told on the phone, is there any reason to believe to

Lee M. Bahr, CCR 173 ?02-243-33900616
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say that that's true or not true, I mean, is that entirely
possible or is it highly unlikely?

THE WITNESS: If a customer moved?

THE COURT: Yeg, if you are talking to a police
officer, and the police officer said that's what I said on
the phone, is that -- is that likely?

THE WITNESS: It cculd be likely, and the subpoena
was coming over, and it was an emergency situation, it could
have come, that's fine,

THE COURT: Actually, what we are more concerned
with here is the actual conversation that you had.

Is that information so readily available to you
that that if the police officer zaid, that's what I was
told that that it's probably accurate?

THE WITNESS: Probably accurate,

THE COURT: Ukay.

BY MS. LUZAICH: (Continuing)

Q. Just in simple terms:

If a police officer calls you and says, I am
looking for John Smith's power. I believe it is at Adams
Drive, and you lock up Jchn Smith, and you say, yes,
Officer, John Smith has powar, but it was turned off on
Adams Drive on January 1 and turned on on Washington
Drive on January 2, I mean, is that something that you

could determine quickly?

Lee M. Bahr, CCR 173 702-243-3§59 0617
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A. Yes,

Q. And, Officer, John Smith's Social Security
number ig 123456789, or whatever, so that you can put that
on the subpoena when you send it te me as scon as you hang
up the telephone?

a. Normally under normal circumstances, the
officer gives me a Social Security number.

e But if they don't have it?

A. If they don't have it, a common name would
be tao hard to --

Q. (Interpesing) Well, no, I am juskt using
John Smith, but if you see it there, you are looking at
the screen, and it says John Smith has powsr on Washington
Drive, his Soecial Security number would be on the screen

also, correct?

A. I1f they gave me cne, yes.

. If they gave vou gne?

A. Correct.

Q. So, during your conversation with the

detective, 60 that he would get you the correct informaticn
an the subpoena, is it possible that you would have told
him, yes, John Smith has power at Washington and his Secial
Security 1s 132456, so that he can give you the correct
information to make it easier to comply with the subposna

because it is easier for you to comply with the subposena

Lee M. Bahr, CCR 173 702-243-238810)01 8
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if you have the Social Security number, correct?

A Correct .

MS. LUZAICH: Okay, thank you,

THE COURT: Anything else?

MR. LANDIS: Yeah, briefly, Judge.

TEE COURT: Go ahsad,

REDTRECT EXAMINATION

BY MR, LANDIS:

a8 Ae an investigator for Nevada Power, you
have baen trained in the importance of details?

A, Yag.

. Is it important that you pay attention to

like numbers in the Social Security number?

&, Yes.

Q. Qr names?

A. Yea.

Q. I1f an officer called you and said I want

to know if John Smith has power at 444 Red Street, and
you pull up that record, and it turns cut that there was
power at 444 Red Street, however, it wasn't John Smith,
it was James Smith that had power.

Based on your training and experience, would
you notice that difference when you are talking to the
afficer?

A. Yes, I would,

?02-243-335900619
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0. And would you inform the afficer aof that?
B Yas.
0. Is it normal practice or we are talking

about possibilities, I want to talk about what you do.

Do you give Social Security numbers to police
officers when they ask for them without a subpoena actually
hitting your desk?

4. If it's an emergency situation, and the
subpoena is on the way, information can be communicated,
in an emergency, an extreme emergency situation.

Subpoenas need to be provided in order to cbtain
the information.

MR. LANDIS: The Court's indulgence. Hothing
Eurther, Judge.

THE COURT: Thank you very much for your testimony.
I appreciate it.

THE WITNESS: Thank you,

(Witness excused.)

THE COURT: Do you want Lo call somebody elza?

MR, LANDIS: I call Narviez Wesley.

M5S. LUZAICH: Wha?

ME. LANDIS: HNarviez Wesley.

THE CLERK: Come forward, please, silr, take the
witness stand, remain standing and raise your right hand.

Whereupon,

lLee M. Bahr, CCR 173 702—243-39&0620
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NARVIEZ WESLEY,
called as a witness herein by the Defendant, having been
first duly sworn, was examined and testified as followa:

THE CLERK: Thank you very much. You may have
a seat,

State your name, spell your first name and last
name for the record.

THE WITHESS: My name is Warviez Wesley. The
first name is N-a-yr-v-i-e-z, and the last name, Wesley,
W-g-s-l-e-y.

THE CLERK: Thank you.

DIRECT EXAMINATION

BY MR. LANDIS:

Q2. Mr. Wesley, where did you reside in February,
of 20077

A, 4232 Gay lLane, Lasc Vegag, Nevada.

Q. Do you know this guy?

K. Yes, I do.

Q. Who isg this?

A. My son.

MRE. LANDIS: Let the record reflect Mr. Wesley
has I D'd the Defendant.

THE COURT: The record will so show.
BY MR. LANDTS:

Q. Were you home in February, of 2007 when

Lee M. Bahr, CCR 173 702-203-23800621
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Henderson SWAT entered your home?

A, Yeg, I was.

Q. Who was at at that time?

A, My wife, myself, and my son.

2. Harcug?

AL ¥esg,

Q. Buring the course of their search of your

premises, did you have any conversations with members
of either SWAT or the Henderson Police Department?

A, Yez, I did.

2. What were those conversations?

A When they came into our home --

MS. LUZAICH: Objection, foundation, I mean, who
are we talking about?

THE COURT: We are talking about the witness
and the --

M5. LUZAICH: Any officer in his home?

THE COURT: Well, I don't know. Did you ever
get anybody's name of any of the SWAT as they came in?

THE WITNESE: No, sir.

THE COURT: Was there one particular person
that appeared to be in charge?

THE WITNESE: HNot at the moment,

We were asleep, and when they came in, they had

guns in our face and lights shing, and they told me and

Lee M. Hahr, CCR 173 702-243-3345006822
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my wife to put our hands up, and sit there, and we just
sat Lhere with our hands in the air, and then we asked
them what's going on, and nobody gaid anything,

THE COURT: You don't know who you were talking
tao?

THE WITNESS: No, because they had on their
helmets and everything so we didn't even see any faces on
them.

THE COURT: Go ahead.

BY MR. LANDIS:

Q. Could you tell the difference between
the inirial SWAT officers that entered your house and
other members of that Police Department?

| A Yeag.

Q. How could you tell that difference?

A. The SWAT officers were all dressed with
helmets, guns and the lights on, with the lights shining,
and the other officers, the first officer that we really
gaw after they made us go in the living room, he had on
Just some regular clothes, like a pair of slacks and a
shirt, He wasn't dressed up, or anything.

And then it was dark in the room go then another
officer came in, and they talked.

Then a few minutes later, a lady officer come

in with another man, like four or five different officers,

n006°3
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but they didn't have on any uniforms. They had on regular
street c¢lothes.

Q. Have you seen cne of those officers who was
wearing civilian clothes that day in the hallway of this
Courthousetoday?

A. Yes, 1 have.

a. I want to first talk about the SWAT people
who came into your house,

Did you have any direct conversations with them?

A The only thing, no, well, we asked them what
was golng on, you know, what was happening because we didn't
know,

And they said, just to be still, and then they sit
there for a minute, and they went in Marcus's bedroom, got
him and brought him out.

Then they brought us back up in the living room
and set us down on the couch,.

Then the SWAT team went cutside with MNarcus at
first, and the Officer Weske, I remember him because he
told us who he was, stood there in the living room with
us in front of us, and wouldn't let us move. S5O we were
just sitting there on the couch for like almost an hour,
15, 20 minutes.

Q. Did you have any conversations with any

of thoge cfficers regarding the existence of a gearch

7&2-243-33&00624
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warrant?

A, Yes, we did.

My wife asked them first, where was the =zearch
warrant?

And this Cfficer Weske told my wife that the
search warrant was outside. He would go out and get it
and pring it back.

So 10,15 minutes went by while the cother officer
entered the bedroom, searching all the back part of my
house, and my wife asked him again for the search warrant.
He sald, don't worry about ic. We have got it. We are
goling to go get it.

Then, I guesa, about 30, 45 minutes later because
we sab there a long time. My wife asked him, where is the
gearch warrant? And he said something, and he then just
kind of turned it off.

50 I think it was about that time, T asked him,
could I call my family attorney because we use one attorney
for the whole family for certain, you know, little stuff.

MS., LUZAICH: Judge, can he answer the guesticon?
I am going to object as non responsive. Can he answer the
question, did you review the search warrant?

THE WITNESS: Qkay. 1 --

THE COURT: Go ahead and answer the gquestion.

BY MR. LANDIS:

Lee M. Bahr, CCR 173 mz-zu-a@{}[jﬁ?ﬁ
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g, About that attorney issus, who was present,
what members of your family wers present st that point in
time?

M5. LUZAICH: Objection, relevance, as to --

THE COURT: Overruled. Let's get through this.
Let's get through this hearing. C'mon. Go ahead,

THE WITHESS: All three of us, my wife, my wife --
I was sitting here, my wife was in the middle, and Narcus
was alongside when 1 asked about the attorney. So all
three of us were there in the room.

BY MR. LANDIS:

BER And what did you ask him?

A. I asked him could T call my family attorney
because we wanted an attormey present because they wouldn't
tell us nothing.

So I know that the law says you have the right
toe an attorney to be there or at least advised by an
attorney. They told me that we didn't need an attorney
there because he wasn't under arrest.

Q. Who told you that?

A. Cfficer Weske.

ME. LANDIS5: WNothing further.

THE COURT: Go ahead.

MS. LUZAICH: The Courkt's indulgence.

THE COURT: Okay.

Lee M. Bahr, CCR 173 702-243- 0G0 26
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CROSE-EXAMINATION

BY MS, KOLLINS:

Q. Mr. Wesley, you have been at least twice
convicted of felonies in this jurisdiction, is that correct?

B. Yes, but that doesn't have anything pertaining
to this case.

Q. Well, that's not for you to decide. That's
for the Court to decide.

A, Yes, I have been canvicted of a felony, yes.
Yes, I have. Assault with a deadly weapon and attempted

murder, yes.

Q. Your son was escorted ocutside by Detective
Weske?

A. Na.

Q. By SWAT?

A. Yasg,

Q. And then talked to by Detective Weske
outside?

A He. Detective Weske was in the house when

they brought ocur son back into the house because they
gaid it was cold cutside so they brought him back into
the house and set him down.

Q. Okay. And eventually your whole family was
taken cut of zip ties, correct?

A No, we were Iever -- we were never tled

Lee M. Bahr, CCR 173 702-243-3F06 27
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up, ne, We were just held that date, I gueas you know
they had guns right there so we couldn't move,

M2. KOLLINS: No more gquestions.

THE COURT: Is that it?

ME. LANDIZ: HNothing further, Judge.

THE COURT: Okay. Thank you very much for your
testimony, Mr. Wesley, .I apprecilate it.

(Witness excused.)

THE COURT: Is that going to be it?

MR. LANDIS: The Court's indulgence,

I call Angela Wesley, and while we are getking
her, Judge, for the record, I do intend to call my client
as to lssues pertaining to this search warrant.

I do think the case law is clear, but I want to
make sure we are all on the same page.

He can testify as fo issues pertaining to his
rights of counsel, and the search warrant.

The State, of course, has the right to cross
him as to that, but subsequent issues dealing with the
case cannot be inquired into, and further, it deoes not
impact anything that would happen at the jury trial later
today .

THE COURT: That's my understanding, just ta
make it guite clear.

ME. LANDIS: I just wanted to make sure hefore

Lee M. Bahx, CCR 173 ?02‘243'33%006?3
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we had him take the stand.

THE CQURT: All right.

THE CLERK: #Would you come step forward, please
ma'am, take the witness stand.

Remain standing, and raise your right hand,
pleass.
Whereuporn,

ANCGELA WESLEY,

talled as a witness herein by the Defendant, having been
first duly sworn, was examined and testified as follows:

THE CLERK: Thank you very much, you may be
gaated.

Please state your name and spell your first and
your last name for the record,

THE WITNESS: Angela, A-n-g-e-l-o, the last name,
Wesley, W-e-z-l-e-y.

THE CLERK: Thank you.

DIRECT EXAMINATION

EY MR. LANDIE:

Q. Ma'am, where did you live in February, of
20077

A AL 4232 Gay Lane.

Q. Oid you live there with your husband?

a. Yag.

Q. And what's hie name?

nnne°9
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A. Harviez Wesley.
Q. Were you home in February, of 2007, when
the Henderson Police Department SWAT served a search warrant
#C that reaidence?
AL Yes,
Q. As part of that execution, did there come
a time when the three of you, and by the three of vou,
I mean Narviez, yourself and Narcus were in the living
room?
AL Yeg.
2. Did you hear any communication between Narviez

and members of the Henderscn Police Department concerning

a right to -- his intent to call his attorney?
A. To call cur family attormey, yes.
Q. What was maid?

A. They told us that we didn't need one at that
time hbecause Narcus was not under arrest.

g. S5low down., What did Narviez say?

A Marviez said could he call his family lawyer?

Q. And did cne of the Henderson Police Department
officials respond to that reguest?

A. Yes, he did.

. And what did they say?

A. That he didn't need a family attorney because

Narviez wasn't under arrest -- or Narcus wasn't under arrest.

Lee M. Bahr, CCR 173 ‘?GE-HJ-EZGQUGSU
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MR. LANDIS: Nothing further, Judge.

THE COURT: Crogg?

M5. LUZAICH: HNothing.

THE COURT: All right, thank vou.

Thank you for your testimony. I appreciate it.

{Witness excused.)

MR. LANDIS: We will call lastly, Judge, Narcus
Weasley.

THE COURT: Okay.

THE CLERK: Come forward, please, take the witness
stand, remain standing, and raise your right hand.
Wheresupon,

MNARCUS WESLEY,
called as a witness herein by the Defendant, having been
first duly sworn, was examined and testified as follows:

THE CLERK: Thank you very much. You may be
geated.

State your name and spell your first and last
name for the record,

THE WITNESS: Narcus, ¥N-a-r-c-u-s, Wesley,
W-p-5-1l-e-y.

THE CLERK: Thank you.

DIRECT EXAMINATION
BY MER. LANDIS:

Q. Were you at that CGay Lane address we have

Lee M. Bahr, CCR 173 ?02+243—3336f]0{}631
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heard about a few times today in February, of 2007 when
a4 search warrant was executed?

A, Yes.

Q. Did there come a time when your father,
your stepmother, and yourself were in the living room
of that residence?

A, ¥Yeg,

2. Could you hear everything that was being
said amongst your family members and members of tche
Henderson Police Department?

A, Yez, because we were in the living room.

. Did you hear your father at any point
talk to the Henderson Police Department regarding an
attorney being present?

B, Yes,

2. What did he say?

A. My dad asked him, he said, well, and he
said, what's going on, and he said, we are going to call
our family attorney, and the cop say, nobody is under
arrest, Bo you guys don't need that,

Q2. And you heard that at that time?

a. Yes.

MR. LANDIS: The Court's indulgence,

THE COURT: Sure,

ME. LANDiSZ: Nothing further, Judge.

000632
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CROSS-EXAMINATION

BY M5, LUZAICH:

Q. Well, in fact, you were not under arrest
at that point, is that correct?

MR. LANDIS: ©Objection, legal conclusion.
BY MS. LUZAICH:

Q. Well, did anyvone tell him --

THE COURT: Go ahead, gverruled. Go ahead.
BY M. LUZAICH:

Q. Okay. 1Is that correct? Did anybody tell

You you were under arrest yet?

. ih-uh.
Q. Would that be a "no"?
A. No.

Q. Okay. And, in fact, you were at that house
that day, correct?
F. 1 Correct.

Q. Were you sleeping when SWAT got there?

A I really can't recall because --

Q. Where were you when SWAT got there?

A. I was in my bedroom.

Q. S0 you have a bedroom there?

A. Uh-huh,

2. And you were in that -- ig that a yes?
A. Yes, yes,

900633
702-243-338
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Q. You always have to say yes or no, because
our really nice court reporter here has a yes button, a
no hutton but no uh-uh button?

A, ¥Yez, ma'am.

Q. Is that fzir? So you were at the house

at least for a significant period of time that day,

right?
&, ¥Yes,
2. And you drive that white Chrysler 2002
A Yes, I bought it.
Q. And that was in the driveway that day?
B. Yes.

a. And evening?

A, Yes.

Q. And you did, in fact, speak with police
cfficers, just you and Detective Weske and Detective

Hartghorn, corract?

A. No, not exactly.
Q. 50 you pnever talked to them?
AL Yes, I talked toc them, but it wouldn't

just go to that.

Q. Qkay. Were you tape recorded?

A. I would agsume. I didn't know I was being
tape recorded.

. Did they remove -- did you have ties on

Lee M. Bahr, CCR 173 T02-242-3386 000634
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your wrists when you talked to them?
A. Yes.

Q. And did they try and get the ties off?

A, Well, yes, but it certainly tock a while.
Q. and it was hard, right?

A. Uh-huh,

Q. Okay. Did they -- is that a "yesg"?

A Yes.

Q. But they did try --

A Yes,

Q. They did try to help you cut because it
waz uncomfortable?

A I guess.

Q. And they -- well, was it uncomfortable?

A. Yes, it was uncomfortable. I still have
the marks on my handa.

Q. And cthey tried co --

MR. LANDIS: (Interposing)l Well, that is
speculation, Judge. He doesn't know what they were Lrying
to do,

M5. LUZRICH: Well, he knows that they were trving
to take them off.

THE COURT: Overruled, c'mon. Did they finalliy
get those slip-ong --

MS. LUZAICH: Zip ties.

Lee M. Bahr, CCR 173 F02-243-338& nOUBQS
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THE COURT: -~ those ties, zip Lies, did they get
those finally off?

THE WITNESS: Yes, but they put cuffs on after.

THE COURT: All right,

BY M5. LUZATCH:;

2. Ckay. And they read you your rights, correct?
F I don't recall that.
Q. So if there is a tape recording of your

rights being read to you, and you say vou understand them,
that was juegtly magically produced?

A, Well, if it's eon the paper, I guess so, but
at the time when they came in, I was half asleep and telling
me a whole bunch of things, and I was just saying uh-huh,
uh-huh, okay.

Q. Butt you remember your dad asking for a
lawyer?

A, Yes, because we were standing there.

M&. LUZAICH: CQkay. nothing further.

THE COURT: Anything else?

MR. LANDIS: No, Judge.

THE COURT: COQkay. I appreciate very much your
tegtimony. Go ahead and sit by ccunsel.

THE DEFENDANT;: Okay.

{Witness excused.)

THE COURT: Does that conclude our evidentiary

Lee M. Bahr, CCR 173 702-243-3386 DOLHB26
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portion of our hearings.

MR. LANDIS: Yes, the Defense has no further
witnesses.

TEE COURT: All right. Let's wrap up your
arguments here.

Any supplements to your written moticn and
opposition, this should be the time to wrap it up.

MR, LANDIS: Judge, contrary to what the State

8aye two times in their opposition, the information provided

by Detective Weske in his search warrant affidavit concerning

the Nevada Power records which we heard about today, they
did not concern statements made by codefendant concerning
where this guy lived or that he lived with his parents.

They alsc concern the fact that he had a 300-M
Chrysler that was registered ko bim.

50, in effect, it was those two facts and those
two facts alone that the detective purported to tie Mr.
Wegley to that residence.

The detective couldn't give good answers as to
where he got that Social Security number from.

He couldn't give good answers as to why he didn'
point cut that information in the sesarch warrant.

I think Donna Lamonte made it pretty clear
that if he would have requested that name or even if

he requested that name and that address if there was a

L9
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discrepancy, she would have communicated that to him
over the phone.

Further, as to how he got that Social Security
number, which clearly was not Narcus's, he knew it wasn't
Narcus's because he put Narcus's correct Social Security
number throughout the same porticn of the case he testified
in putting on the search warrant itself.

I think it's pretty clear that he knew at the
time he drafted that search warrant that Narcus Wesley could
not have power at that addreas, that it was in fact Narviez
Wesley, and he knew that sending that subpoena to that house
with that Social Security number would get him information
that he put in the search warrant.

That is, if not a knowingly false statement,
it shows a& reckless disregard, Judge. Those facts are
imporkant.

Furthey, as to the Chrysler as to where it was
registered to, he said he got information concerning the
fact that it was registered to Narcus, but if he would
have gotten that information, he would have alsc found
out that it was registered to Narcus at a different
address.

He did not include thalb information in the
gaearch warrant,

These two statements, which are the only basis

Lee M. Bahr, CCR 173 TDE—E43-33EE{]OUS'}3
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for probable cause in that search warrant have some issues
regarding their veracity.

As 1 gay, Judge, we don't have to show that they
were knowingly false, A reckless disregard for the truth
is also as doubt.

What this Court needs to do iz take out those
statements made by Detective Weske concerning probable
cause that you belisve meet those standards, and they
know will, there is no deference due to the magistrate
in this situation, determine whether or not what is in
there, which was not false, which was not submitted without
recklesa disregard for the truth, whether those statements
afford a probable cause, Judge, and they just don't. They
just don't.

Even if, even if you believe that he did not
have the information regarding the car that he chose not
to put in the search warrant, the fact that an individual
has a car parked in front of the house is not enough to
support probable cause to search that house.

If we are talking about an arrest warrant, that's
one thing.

But Lord knows any time the cops sees a car
parked in front of the house, that does not give him
probable cause bo gearch that house for evidence of a

crime.

Lee M. Bahr, CCR 173 702-243-338000 1618
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That alone is not basis for probable cause,
Judge. This was a bad search warrant.

You heard what they said. They were in a hurry.
He cut cormers, and he did not do a complete job.

Second, as to his confession, there is issues
regarding right to counsel.

On behalf of his family with my client sitting
there, his father asserted, at least asked if they could
call their family attorney.

The answer was:

¥You don't need an attorney, he is not under
the arrest.

That's not the law, and that's not the standard.
If an individual wants to have an attorney present for
gquestioning, or for that matter during the execution of
a search warrant, they have that xright.

With my client sitting there and hearing that,
the reascnable inferences, the inferences he drew was
that he could not have an attorney there at that time.
Then questioring begins.

As to the Miranda warning, they were in gquick
succession if you lock at the transcript, and the only
questions:

"Do you understand that?"

"Uh-huh, Uh-huh.*

Iee M. Bahr, CCR 173 702-243-3388 306 40
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"Do you understand that?"

Detective Weske never went to the second step of
asking:

Do you want to waive those rights and talk to us?

That's an important step in Miranda, and it's an
important thing for a potential Defendant to hear hefore
the further guestions.

Based on that, we ask that you suppress the entiré
search, including the statement based on the search warrant
alone.

If the Court is not inclined to do it, we would
ask this that you suppress his statement for violation of
Miranda.

MR. BANKS: And, Judge, I wanted just to add to
that that there was no indication by Detective Weske that
Narcus had a right teo counsel during questioning, and I am
relying on the case of Pope, P-g-p-e£, v. Zencn, Z-e-n-o-n.
That's at &9 F.3id 1018, page 1023,

That's a Ninth Circuit 1995 case, which indicates
that before interrogation, poalice must mzke it clear to the
suspect that he has a right to talk with an attorney before
questioning and to have that attorney present during the
interrogation.

With that, we will submit it to the Court.

THE COURT: Your turn.

Lee M. Bahxr, CCR 173 ?D2-243-33{§00641
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MS. LUZAICH: First of all, there is no evidence
whatsoever to suggest that Detective Weske either intentionally
misled the reviewing Judge, or that he was reckless in his
disregard for the truth.

The way he described it, and the way that is very
much more likely that it occurred, these guys had been up
for two and a half days basically by the time he called Donna
Lamonte, and he calis her and says that he has -- he is
loocking for power under the name of Narcus Wesley at valley
Lane, Valley Drive, whatever, and she locks it up, and she
says, well, there is a Narcus Wesley, but it's not -- it
wag turned off at Valley, it's at Gay Lane.

Wilson had told him that Narcus drives the
Chrysler 300, that's in the gearch warrant.

He goes te that address; and he immediately as
soon as he hangs up the phone with her, he goes to that
address to corrobeorate, and sure encugh, the white Chrysler
ig in the driveway, and he goes, and he writes the search
warrant and gets it done.

It's not until the next day after he hears from
Narcus's dad about the power thing that he goes back, and
he sees the subpoena, and it says:

"Please note. The individual's first name is

different from your reguest.”

And the note on here was indicating that she

Lee M. Bahr, CCR 173 ?02—243-33%0642
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did not notice when she was on the phone with him that
the name was different.

He knew that the person who committed the offense
with Wilson was Narcus. Marcus's photograph was pointed
cut by Wilson. The vehicle is the same, I mean, under the
case law, if there is an intentional misrepresentation, or
reckless disregard, you re-review it, taking that cut, and
I think that even without that information, there is still
enough,

But there is no evidence that it was an intentional
misrepresentation or that it was reckless,

I think chere is certainly sufficient probable
cause for the search warrant, and he did everything in
googd faith.

When you think about it, they had two guys that
commit this -- I mean, forcible gquns intc the house, kids
c¢nl the ground, takes one to the ATM with a gun, with the
ather one gtaying with the others at gunpoint.

Then they gratuitously for no reason whatsoever
cause the S5A, the sexual assauit to ocewr, and then this
one zactually sexually assaults the girl with the gqun.

S0 that is something that they are dire trying
tc find the individuals that committed the offenses.

These guys were working around the clock for

two and a half days, and it is kind of a miracle that

Lee M. Bahr, CCR 173 702-243-30 (164 3
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they were able te find the guys.

Sc I think that their intent is absolutely in
good form,

S¢ I think that as far as the search warrant,
they're fine.

But as far as the Miranda, and invoking, first
of all, daddy can't invoke on behalf of Narcus, absclutely,
pogitively, the case law says that.

Even if he were a juvenile, daddy can't invoke
on his behalf, but he's an adult so daddy can't invoke on
behalf of him.

Furthermore, it was very clear. He read from
the transeript, They read him his Miranda rights, and he
understood them, and he chose to speak with them.

And then finally., you know, the case law says
there is no teleonomic phrases that have to be put forth.

He just has to understand that he has got the
right to an attorney, and he hag got the right to an
attorney now. He doesn't have to wait until he gets to
court.

And the fact that they said that you have the
right before guesticning, dah, it means during guesticning
as wall.

What the Court is concerned about is when they

don't say when the right attaches that pecple, even though

Lee M. Bahr, CCR 173 702-243-3386()0 (06 4 4
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they watch TV, think that they don't have the right until
they get to court.

It was very clear that they told him that he
has got the right te an attorney right then and there.

8o there is no reason for the Court to suppress
anything.

ME. LANDIS: Very briefly, Judge, two points.

Donna Lamonte made it very clear that she called
with the address and the name and if the name was different,
she would have let them know that.

She did not mix her words when she said that,
Judge .

And, secondly, to gay that Detective Weske didn't
lie, has no reason to lie, we all know very well that if he
loses this motion because of bad police work, he is going
to get in trouble for it.

To say that he doesn't have something to gain by
getting out there and trying bto fix what he did that day
is a joke.

We all know in a case thig serioua, this quy has
to to make sure the search warrant sticks or he is going
to hear about it kack at the station.

There is case law after case law where individual
judges who had set against the exclusionary rule talk about

how it support perjury. It puts cfficers in a spot where

Lee M. Bahr, CCR 173 702~243-3386
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they have to lie to keep evidence in court. This is that
case,

And, lastly, Judge, they say it is z miracle,
they say it's a miracle that these people were found,

I don't think it's a miracle that these pecple
were found when constitutional rights are violated.

THE COURT: All right. Here is my take, and
I don't think it is wvery surprising.

Pirat of all, I don't think that any of the --
there 18 no guestion that there was some misinformation an
that application, as I see it, and everybody understands
it.

All right. The guestion is whether it was done
intenticnally eor recklessly.

My conclusion ig no, I den't think so at all
under thesge circumstances. I think {it's is quite clear,
the father's name, the son's name. I don‘t think there
was by any stretch, by any stretch that it was done
intentionally.

I think it was all business, If it had been
noticed, I think that even just a minor explanation would
have sufficed, and even if it was, which I don't believe
for an instant that it was, I think that the rest of the
information still reaches the level of probable cause,

and I think that it's the test that the Court applies

Lee M. Bahr, COCR 173 ?ﬂ2-243-333990646
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is a substantial basis for concluding probable cause
exgculpatory wag a small part of accuracy and clarity is
going ta be.

Just as importantly, let me address the Miranda
warnings.

I am not aware that the complicity, the status
of the law is such that you have to inform the defendant
not only of their right to an attorney befors guestioning,
but that you have to go on to a further explanation that
includes specifically the right to have an attormey present
during gquestioning.

He did say that he could stop at any time that
he directed him to stop.

The Defendant acknowledged that each one of those
guestions was clear.

There is nothing wrong with that arqument, and the
motion to suppress is deniad.

L& & & B

{End of excerpt of proceedings.)

* % kk ¥
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conversaktion.

o. Okay. And about what time of the day is

it by now?
A, Probably closer to noeom, or so.
Q. Okay.
5. Or two o'clock.

s And did you talk to Grant about what you
kniaw?

A. Yes.

Q. Were you trying to -- well, what were you
trying te find out from CGrant?

A. Trying to find out if he knew who would
be asking for him, you know, who would be coming in there
Erying to use the bank. I go, vou know, does he owe money?
Is anvhody after you?

Q. Did you give any description of the individual
whe could be after him?

A. Yes, I maid there were two black males that
came looking for you, and, you know, they called you by
name, and they wanted some money. They said you owed some
money .

Did he give you a name?
Yes, hea did.

What name did he give you?

PR » 0

He maid Delarian Wilson.

000550
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Q. Okay. And is that the only name that he
gave you?

A. Yes,

Q. Ckay. 5o he didn't know who potentially the
second perscn could be?

AL No, he didn't,

Q. And when he gave you the names, well, did
he give you the name of Delarian Wilson or was there alsc
anothar?

&, Cameron.

Q. Okay. And did he give you other informatison
about Delarian and Cameron Wilson?

A, He said that he -- he used to work at -- not
used to work, he used to play football at UNLY, he said that
he worked out with him at the gym, but he had heard that he
had transferred down to Colorade and cut-of-state,

. And, I'm sorry, you keep saying "he" and

“him", he who heard that he had transferred --

B, (Interposing) Grant heard this stuff.

Q. Grant heard that Wilson played and transferred?
A Yes.

Q. Okay.

A. Well, he was friends with --

Q. Wilgon?

h. Wilson, and he said that he worked out with

000551
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him at the gym, you know, but a while ago he knew thar he
had been transferred to Adam State.

Grant said that Wilson moved to Adam State, and
was playing football there and then he said that, vou know,
it is kind of funny you say that, but one of my friends
called me -- Grant said one of his friends called him and

said that Wilson is back in town, and that he asked about

Grant.

C. Recently?

A. Yes.

Q. Ckay.

A. Maybe a day or twa.

Q. Ckay. And with that information, what did
you Jdo?

A. I asked nhim if he could come down to the

station and talk to Detective Nigwonger because his name
ig in this case, and see if he had more questions since
they were interviewing the victims, if he would come down
and give a taped statement and, you know, identify photos
if we could find one.

Q. And did he agree to come down with you?

A Yea, he did.

Q. And did you learn during the course of this
that there was stuff -- Grant told you that?

A. Yes,

000552
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Q. Was it marijuana?

A. Yes,

Qs And did you actually find some of that stuff
at Grant'e house?

A, Yes, I did.

And scme money?

A. Yes.
Q. And did you seize all that?
A, Yes, I did.

. Ckay. Now, at the station, did he actually
give a taped interview?

A. Yes, he did.

Q. 2nd that was audic and videotape?
A, Yee, ik was.
Q. Did you get any more information from him

regarding the individuals who might have committed the
crime that you were investigabting?

A. Just I believe he identified a 2005 booking
photo for Delarian, and we didn't get any other suspect
information.

Q. Ckay. While he was at the gtation, is it
your understanding that one of the detectives found a
booking photo of Delarian Wilson?

A, Yes.

. And were you present when grant -- and what's

n00553
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Grant's name, just for the record, his last name?
A. Heib.
Q. Is that H-i-e-b?
A. I think it's H-e-i-b.
Q. Ch, that's either w;y,
Ckay .
And were you present when Grant Heib was shown
the photo and said whether or not that was the person?
A I believe T was. I'm pretty sure I was.
Q. Okay. Was it your understanding that he

did identify --

A. Yes,

Q. -~ that person zE Delarian Wileon?

A. Yes.

2 Okay. And once you had that information,

then what did you do?

L. At that point, we had other detectives
working on different things so we were now trying to scour,
you know, basically Las Vegas, loocking for Delarian Wilson,
and I understand that a narcotics team was working on that
end of it,

Q. Ckay.

Were there -- earlier I had asked you if
Detective Niswonger was assigning people to do certain

things.

9@0554
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All of these pecple that were participating
in the investigation, were you communicating with each
other?

A. Communicating with each other and, basically,
the sergeant was basically our liaiscn, Sergeant Dunaway.
So if we didn't talk to these people directly we talked to
the gergeant once we completed a task and so it was Tony
Niswonger now, I'm sorry, Detective Niswonger to Sergeant
Dunaway, what have you heard, and so he was kind of the
liaigon,

Q. Ckay. And you were sharing information with

cthers that way?

A Yes,

Q. Through maybe Derective Dunaway?

A. Yes,

Q. And did Detective Dunaway give you information

regarding the location of Delarian Wilson?

4. Yeg,

Q. And do you know about what time of day? Are
we still in the same day, that Monday?

A. Yes, yes, we are, we are in the afternoon.
I think that we were at three or four o'clock in the
afterncon at this point.

Q. Ckay.

And did you get informatien -- was there a time

000555
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that Delarian Wilson was actually located?

F-
2.
A,

2.

Mr. Wilson?

A,

Q.

Yesg,
And where was he lorated?
Circus Circus.

Now, did you participate in actually lecating

No.

Did you go te Cireus Circus once you discovered

covered that Wilson was located?

A

Q.

Later in the evening, yes.

Did you do anything inbetween the tima that

you or that you recall inbetween the time that you had the

conversation with Grant Heib and the time that you went to

Circus Circug?

A,

2.

A,

Yes.
What did you do at that time?

They were Erying to locate him, and once

they said they located him, and they found out that he

had a2 room there registered to him then I was assisting

Detective Pena, and I believe Deteckbive Hartshorn was

there in gathering information to apply for a search

warrant for that room at Circus Cireus.

Q.

Ckay.

But you are not the one who actually authored

the search warrankt, correct?

0003558
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A. Not that one.

Q 5o was that Detective Pena?
A I believe ga.

Q Ckay .

Do you know about what time of day it was that
¥Ou gob to Circus Circus?

A, I am going to have to say five or six., I
know 1t was getting dark.

Q. Ckay .

And did you participate in gerving the search
warrant, in and -- I'm sorry -- was the search warrant
for the room that Delarian Wilson was registersd to?

AL Yeg, it was.

Q. Okay.

And at this point you still have no idea who

the other suspect is, is that correct?

AL Correct.

Q, You don't have the name, nothing?
A, Na.

9. Okay.

And, I'm sorry, I asked the question, I wasn't
listening to the answer, did you participate in serving
the search warrant on Delarian Wilson's room?

A No, I did not.

Q. Do you khow while his room was heing gearched

4
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where he was?

A Yes. AL that point he was being detained
at security downstairs, with security.

Q. Okay.

Was 1t it your understanding that one of the other
detectives physically found him and togk him into custody
and brought him to security?

A. Yes, they togk him inte custody at a blackjack
table,

Q. Qkay. And when you went to security, was he

there by himself or with othersa?

a. He was there with others.
Q. Folice officers?
A, Police officers, and I think two others, a

female and a male.

Q. Like friend type people?

A, Yo,
Q. As cppesed fo service type people?
A Yeno.

Q. Okay. And what did you do when you got
there?

A, I talked to Detective Allison. He said he
was playing blackijack.

You know, we just kind of talked about, okay,

the other detectives that were across the room from him,

n00558
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We are going to serve

a search warrant with Detective Pena. That was approved

and then myself and Detective Hartshorn were assigned to

interview Delarian.

C.
A
Q.

A

And did you do that?

Yes, we did.

And where did you do that?

In a2 like security room. It had tables in

there. T don't know if it was a break room or a security

room, but it was right next to it.

0.

A

Miranda?

AL
Q.
at the resmidence at 630 Great Pane?
A,

.

But it was in the Circus Circug?

Right.

Ckay, And did you read him his rights per

Yes, I did.

And did he admit or

He admitted.

Did you talk to him

he was there alone or with ancother

&,

Q.

wasg with?

He gaid thakt he was

Did he give you the

Yesg.

deny that he had been

about whether or not
individusl?
with somebody.

name of the person he

What was the name he gave vou?

Lag M. Bahr, CCR 173
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A, Harcus.

Q. Did he give you any other informaticn
about Narcus?

A, He said that he playved foothall for UNLV.
He lived on the west side with his parents, and he drove
a white Chrysler 300,

Q. Ckay. When you had that information, what
did you then do?

A. At that peint, it was late at night, we
wrapped up our interview.

We went through the details of everything, and
wrapped up our interview, got with Sergeant Pena and took
what he was going to take out of the room.

We had Delarian transported to the jail, tock
everything back toc the station, and I completed my arrast
repork, and my witness stuff, and we were probably there
until midnight, one e'clock in the morning.

Q. So you actually did arrest Delarian Wilson?

A, We arrested him, got all through the
paperwork that we needed to have done that night so he
was taken to jail, there was a certain amount that we had
done, I believe we apt done early in the morning, we were
teld ko get a couple of hours sleep, and come back, you
knew, mid morning, and so that's what we did. We come back

mid morning.

ngg560
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Q. Now, I'm sorry, when you say you came back
mid morning, would that by then be Tuesday?

A, The 20th, so this happened, I believe that's
Tuesday, the 20th.

Q. Sunday night to Menday ia the offense, and
then Monday night you are working and come back Tuesday?

A. Right .

0. Ckay.

S5¢ when you came back Tueaday, you and Detective
Hartshorn again?

A Yeg.

Q. And what didé you do Tuesday when you came
back?

A, Tuesday, I mean, the early detectives was
already, Detective Niswonger, because he works the early
shift, a0 they were already there, and then we briefed
him on what we had, and what the second suspect we
believed his name was, and so Detective Bakalas, who
I work with, used te work abt UNLY as a strength trainer
for sports.

S0 he said he had somebody over there that he
could talk to.

So he went over there, and he went down there
and talked to, I helieve, the director of athletics.

Q. Okay. And can you spell his name for

Lee M. Bahr, CCR 173 702-243-390300061
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the court reporter?

A, B-a-k-a-l-a-=3.

Q. Okay. And when he went down and talked
to the athletic¢ director at UNLY, or whoever it is that
he talked to at UNLY, did he then give ycu information?

A. Yes, a little while later he called and
Baid they he had a football roster in his hane, and he
had the name Warcus Wesley,

Q. Did he zlso give you information about
where Narcus Wesley indicated at least to the football
department where he was living at the time?

A, Yes.

Q. And where was that?

A, Y believe it was 2372 Valley Drive in
Las Vegas,

2- Ckay.

And did he give you any other information at
that time, Detective Bakalas?

2, Not at that btime.

Q. Dkay. So what did you do once you had
that information?

A. Once I had that information, I called
Nevada Power and spoke to a Donna Lamonte, and I asked
Docnna, I would like to check a residence for power, and

she said, akay.

000562
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1 said it is 2372 Valley Drive, and I said the
name that we are locking for is Narcus Wesley, and she
said, ackay.

A cvouple seconds later, a minute or two later
she said, well, you knew that power has been turned off
there, hang on a second. Let me check another thing,

Okay. Well, that power is turned off, and now
it's re-turned on at I think it's 4232, I would have ta
logk at my notes., 4232 Gay Lane, if it was the same name.

I said, thanks a lot, we are sending you a
subpoena, you know, I explained the case to her, vou
know, before, before we talked. I told her the seriocusness
of it, and s0 Y faxed off a subpoena, and Detective Hartshorn
immediately left and went to Gay Lane.

Q. And why did you go to Gay Lane?

A. Because that's where the power was turned
cn with that same name, and we wanted to go over and confirm
i1f he lived there.

Q. Okay.

Was it your intention to get a search warrant for
that leocation?

A, Yes.

Q. And 1f by confirming that he lived there,
what were you loocking for?

A, Hiz vehicle, him out in the frent vard, or

000563
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anything, vou know.

Q. About what time of day is it that you
physically went there?

A. It was in the afternoon.

. So it was still light out?

A. Right, right.

Q. Okay. And when you went to Gay Lane, what
did you sgee?

A. I saw his white Chrysler 3100-N that I ran
the registration on, and it came back to Narcus Wesley and

& female that I can't recall,

Q. And a female's name?

A, Yes.

Q. Did you get any other information at that
point?

A, I believe that the registration came back

to the Valiey address, but we sat there for a little while,
watched the car. It didn't move, and at that time, I
immediately called Sergeant Hart, H-a-r-t, who is the SWAT
Serxgeant, and I said, I think we have located the second
suspeck,

I have a vehicle here. 1 have got the house,
and I am going to £ill out an affidavit for a search
warrant. If you guys wanted to start te recon so when

we get it done, you guys can decide what you wart to

000564
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do.

Q. Ckay .

And did you then go and £i11]1 out an affidavit

for a search warrant?

A Yes.

Q And where did you go to do that?

A, I went to the Henderson Police Department.

o Okay. And did vyvou actually prepare a search
warrant?

A. Yes, 1 did.

Q. Did you take it to get it signed by a
Judga?

A, Yes, I did.

2. And when you got it signed by a Judge,

what did you do?

-9 I notified Sergeant Hart that it was signed,

we are good to go,

I believe we went back and made copies, and we

have to leave one with the residence, and then after we

did that, we went down and met --

name of the place, bhubt it was a har.

close Eg the residence with SWAT.

I can't remember the

Q. What wag the purpose of that?

A. To brief it, you know, they do the recon,

and do all the briefing.

We met bhehind a bar

Lee M, EBEahr,

CCR 173

702-243-33B6
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Q. Ckay. Had you asked them to be on the
lockout for anyhody who comes and goes from the residence?

AL Yes.

Q. And did they indicate to you whether or
not anybody came or went from the residence while you
were gone?y

A. They didn't indicate that they had anybody
leaving or not, But once we got to the scene with the
police, then we immediately, Detective Hartshorn and I
immediately went and sat, sat at the residence and put
eyes on there, took up the surveillance and the vehicle

was still parked there, and so we just sat there.

¥, Okay.

A And we saw SWAT serve the warrant.

Q. and did you have SHWAT serve the warrant?

A Because of the nature of the crime, because

there was a qun involved, that we had information that
there was a qun involved, sexual assault, robbery.

Q- Did you watch SWAT serve the warrant?

Al Yes.

Q. And when Lthey served the warrant, did
they knock, announce and enter?

B Yeah, we watched it from afar, ! mean, we
stayed away.

Q. Right, but you could see --

000566
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A. Yes,

Q. -- that it was happening?

A. Yes.

Q. Okay. And then what did you do?

A, Waited for them to clear the residence,

and once they say it is okay, you know, then we go in.

And, basically, at that time, I was getting my
stuff ready. I was out of the vehicle. I just pulled the
vehicle up closer to the house, and I was at our car getting
our stuff ready, and Narcus came out, They brought Narcus
out, and that's where I began to do our interview, and
everybody else weat in and searched.

Q. Ckay, you are pointing somebody out,

Was there an individual in the residence that
physically walked ocutside that you see here in court
today?

A, Yes.

Q. Can you describe where he is sitting and
what he is wearing?

A, He is wearing a pants and suit jacket, a
brown gray tie, sitting at the Defendant's table in the
middle.

M5. LUZAICH: Your Honor, may the record reflect
identification of the Defendant?

THE COURT: The record will so show.

Lee M. Bahr, CCR 172 ?ﬂ2-243-33390056?
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MS. LUZAICH: ‘Thank you.

Q. Was it your understanding that there were
also other individuals in the house?

A Yes,

Q. And did you ultimately speak with them as
well?

A, Yes, I did.

0. Okay. You spoke with the Defendant?

A Yes.

Q. Did you give him his rights per Miranda?
A. Yez, I didg.

Q. Did you do it by memory or from a card?
A. I believe I was handed a card.

Q. Okay. &and did he express toc you that he
understood his rights?

A, Yes, he did.

Q. And then did he talk to you?

a. Yes, he did.

Q. Okay. Now, did some -- after you spoke
with the Defendant, did something happen?

Did you find eomething oub, relating to his
father?

A, Okay. With his father, you know, once we
wenkt back in there --

Q. Okay. Maybe I should rephrase that. I

Lee M. Bahr, CCR 173 702-243-3386 HOOS'EB
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don't know if it was after.

A Right.

Q. Did something happen with his father?
A Yes.

Q. What?

A.

Well, his father demanded -- hie father
and mother, I helieve it's his mother, demanded a CopY
of the gearch warrant, and I said it's out in the gar, I
will get ir in just a second, went out to the car and got
it, gave it back to them, and while he was reading ik,
you know, I asked if there is any guns in the house, he
said his nephew used to have them, and all of a sudden,
he said:

“This is wrong. The power is in my neme. It's
net in Nascus's name,

And I got his name, and his name is Narbis.

2. Could you spell that?

A, Well, it's spelled two different ways, I
mean, on record, in sceope, it's N-a-r-b-i-s, or b-i-z,
and I believe in Nevada Power it was N-a-r-b-i-z.

Q. Okay.

So the Defendant's daddy indicated to you that
Lhere was some incorrect infermaticn in the search warrant?

A, Yes.

0. Cnce you found that ocut, did you do anything?

000569
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A. Not right at that moment.

We finigshed what we had there, got his stuff,
and then transported him to the jail, booked him into the
Jail, and then the next morning when T came back in, I
looked in my mailbox. We have a box there, and there was
4 copy of the subpoena. So I looked at that, and that's
where it gaid:

An asterisk: '"Please note..." I have to laook
at my notes, something to the effack:

"Please note. Individual's first name is

different from your request.n®

Q. Ckay .

Now, when you say there was a copy of the subpoena
in your box, would that be the subpoena that you had sent
to Nevada Power?

AL It was her reply. Her reply, I'm sorry.

Q. Butbt pertaining to the subpoena?

B To my subpoena.

Q. Okay. That you sent to Nevada Power?
A. Yes.

MS, LUZAICH: May I approach the Clerk?

THE COURT: Sure.

(Whereupon, four exhibits were marked for
identification by the Clerk as State's Exhibits i, 2, I

3 and 4, respectively.)
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M3. LUZARICH: For the record, the Clerk is

marking four pieces of paper State's Proposed Exhibits

They have been shown and are reshown to defense
counsel, and I don't know that they are in the correct
order, so 1, 2, 3, 4 are kind of just random number.

Q. Detective, I am showing you what has been
marked as State's Proposed Exhibits 1, 2, 3, 4, and can
you tell me, do you recognize these?

AL Yez, I do.

Q. What are they, understanding that i, 2, 3,
4 may be out of order?

A. A pubpoena I sent, and her reply, Ms.
Lamonte, I believe Ms, Lamcnte sent them from Nevada Power.

M5, LUZAICH: Move lnto svidence.

MR. LANDIS: Ho objection.

THE COURT: Admittad.

THE CLER¥: Which cne?

MZ. LUZAICH: All four.

THE CLERK: All four?

BY M5 LUZAI{H:

Q. And for the record, on State's Proposed
Exhibit 2, is that where the asterisk with the note that
you just described is?

A Yoz,
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Q. And can you read it into the record for
me?

A. "Please note. Individual's first name is

different from your reguest."

Q- And cn it -- okay. So from the time
that you spoke with her on the phone, you immediately
left, went, did your surveillance, for want of a better
word, you locked to see what was there, and you were
just doing things until vou served the search warrant?

A. Yes.

MS. LUZAICH: Okay, thank you. I will pass the
witness,

THE COURT: Cross.

MR. LANDIS: The Court's indulgence.,

THE COURT: Sure.

CROSS-EXAMINATION
BY MR. LANDIS:

4 Good morning.

e Good morning,

Q. We can agree that throughout this process
from when you got involved until your investigation
concluded, that time was of the essence, yes?

A Yes,

Q. and you proceeded in that fashion, with

pretty much everything you did, correct?
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A Yog,

2. And that included the drafting and issuance
of the search warrant for Gay Lane?

A. Yes, I wae gathering information from other
detectives as well,

2. To put it another way, vou didn't warnt
tc wait three days to ge: that gearch warrant, is that
correct?

A. Right.

Q. And hefore we get into that search warrant,
I want to ktalk a little bit about the order of events
involving the interrogation of Mr. Wilson, and the trip
to UNLV, or at least you receiving the information from
UNLV, the football roster, okay?

B, Yas.

o, I think you testified on direck, and correct
me if I am wrong, that the first of those two events was
the interrogation of Wilson?

A, Yes.

Q, And then thereafter, sometime thersafter,

a short matter later, you got the roster, correct?

A Yeg.

Q. Page 82 of the interrogation of Wilson,
lines five and six.

Do you recall Detective Hartshorn saying during

Lee M. Bahr, CCR 173 702-243-33800573
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that interrogation:
"We already know who Narcus is, bro. He was
ol your fcothall team. He played..,
{incomprehensible) right?*
Al We were going in and out of the room there

50 he may have said it, I may have been there. I'm not

sure,

Q. All right. He did say it or he may have
said it?

A. Mo, if it's in there, he said it.

2. Okay.

A But you would have ko asgk him.

Q. Would you agree that it is indicative that
he knew Marcus was on the UNLV football roster during that
interrcgtion?

A He could have been lying, you know, because
at that time Grant said that he played football, and so we
were guessing that he was a football player with him, I
mean, I don't know.

Q. Well, as to your search warrant, I only
want Lo talk about what's in the search warrant. I deon't
want to talk about what you do that was ncE in the gearch
warrant, okay?

A, Yes.

. ¥You said that scmewhere during the interrogation

000574
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of Wilson he told you guye that Narcus lived somewhere on the
west side of town with his parentca?

A Yes.

Q. And that's during the interrogation that
ocourred at Circus Circus, correct?

. Ng, there was a time when I went and showed
him his picture at the jail, and that's when he taold me.

0. A little different than what yocu testified
o1, direct, correck?

A, As far az what?

Q. REeceliving that information, and lekt me
clarify:

Curing the interrogation at Circus Circus, that
was recorded, correct?

A ¥eg.

0. At that time, he didn‘t tell you where
Narcus lived, did he?

A, I'm not sure if he told usg on that or not,
I have to look at the transcript.

Q. Weuld that refresh your recollection?

A If T read the whole transcript, yes.

Q. May I appreoach, Judge?

THE CQUET: Yeas.
BY MR. LaNDIS:

2. When is it where you talked about Narcus?
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A, Yeah, right here he says:

"Somewhere on the west side but I really don't
know. "

Q. But definitely not on the west side of

town with his parents, correct?

A. No, I believe that the parents were probably

at the jail.

Q. Very well. Well, we can agree unowhere in
that statement, that recorded statement that occurred at
Circus Circus did he say Narcus lives on the west side of

town with his parents, is that right?

A, Just right here, right now.
Q. Okay.
A. We have Vegas, szomewhere on the west sids.

MS. LUZAICH: What page?

THE WITNESS: Page B3, page 82 and page 83. I
balieve that'a it. Yes, sir.
EY ME. LANDIS:

G. Reading that refreshes your recollection?

A It refreshes that, you know, like I s=aid,
we were hoth in there, you know, he said, west side of
Vegas on this.

Q. Ckay. But nowhere in there does he say
west side of town with his parents?

A Not that I saw, no, sir.

Lee M. Babkr, CCR 173
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Q. And you would agree this is accurate?

A Yes, vyes.

Q. MNow, you menficned a posaible second time
that you spoke to Mr. Wilson, correct?

A, Yes.

2. You didn't talk about that on direckt.
Could you give me a little background of what occurred,
why that cccurred, and where it occcurred?

A It occurred at the Henderson jail, and I
tock a picture of Narcus's DMV photo over there and
identified him.

Q. When did that occur in the order of events?

A, That occurred before the search warrant,
and just before he went to the station or weat to the
Fail.

Q. Waeg that before or after you conducted
your first suzveillance of the Gay Lane address and saw
the white Chrysler?

B . That was after that.

Q. All right. &And it's your testimony here
Ehat during that second interrogation or second interview
with Wilson at the jail he told you that?

A Yas.

Q. Was that interview transcribed? Was it

recorded?

Lee M. Bahr, CCR 173 702-243-338500577
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A. No, it wasn't. He was still up in booking.

Q. Did that secand interrogation of Wilsecn
occur before or after you drafted your search warrant?

A. That occurred before.

g. Before?

A, Yes.

2. In that search warrant, you go through a
ot of the events that you testified to today, correct?

A Yes.

Q. Do you inform the reviewing magistrate that
Wilson said Wesley lived on the west side of town?

A. I would have to look at the search warrant.
Yea, it is in the search warrant.

Q. wWhat page?

A. It deoesn't have a number. Next to the end,

ME. LANDIS: May I approach?

THE CQURT: Yes.
BY MR. LANDIS;

) Does reviewing that refresh your recollection?

A, It says that I showed a photograph of Narcus
Wegley Lo Wilscon,

Q. I am going to keep that there. I understand
that's in there, but is the informaticn about the location
of where he lives and that he may live with his parents, is

that in there?

Lea M. Bahr, CCR 172 TR2-243-338¢€
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A. NG.

Q. S0, obviously, the reviewing magiscrate did
not have that informaticn at the time that he obvicusly
reviewed the reguest?

A. No, sir.

Q. When you went to the Gay Lane address for
the first time and obgerved that Chrysler, did vou thereafter
vontact the DMV and check the registration?

A. Not DMV, cur -- and I can't recall, thiz is
a while ago, we either called dispatch at that point or we

had laptops in our car, too.

Q. And that's where you gained the information?
A, Yes.
Q. And the information you gained was that that

car was registered to HNarcus?

h. Yes,

Q. And ane cther person?

A. Yes.

2. And that it was registered to s Valley View
address?

A. Yeg, Valley, not Valley View.

0. I'm sorry. Let me be more precise, Valley
Drive?

A. Valley Drive, yes.

Q. Okay. Did you learn at that time, communicting
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with whoever 1t is that you did communicate the dates of

ragistration?

B N,

Q. Did you learn that the car was currently
registered?

A. Yes, I believe it was currently registered?

Well, if you will lock right there, and I have no
recollection of it being expired, that registration.

Q. Did you learn the date that that registration
began, that most current registration?

A Neo,

Q. 2nd you had that information at the time you
drafted your search warrant regquest?

Yeg?

A. I didn't have it with me. We obtained it.
It was accessible to me, yes.

Q. You knew that though at the time you drafted

your search warrant?

A. Yes, I knew that that vehicle was registered
to him. .

Q. And you knew it was to that Valley Drive
address?

B, Yes, I helieve so.

2. And your search warrant request, vyou informed

the magistrate --

Lee M, Bahr, CCR 173 T52-243-3336005,80




1g
1i
B2
13
14
15
PR
17
18
15
20
21
22
23
24

25

‘.r_ 1‘. 45

A, Yes.

Q. Let me be more clear.

You informed the magistrate that the car is
reglstered to Narcus, correct?

A, Yes.

Q. You informed the magistrate that the car was
registered to Narcus at that vValley Drive address?

. AL No, =ir.

Q- There is police procedure on how you reguest
information from administrative agencies, correct?

N Sometimes, yes.

Q. And you know I couldn't call Nevada Power
and get any information I wanted, correct?

A. I don't know. Some people can get it if
they have contacts, and so forth, and cnce again, others
can't get ic.

Q. I understand. But we can agree that it
is under the subpoena power that you get that information?

A. Sometimes. If there is emergencies, there
are setup ways, where, hey, they get it to us within 72
hours.

Q. Okay. You know people at Nevada Power is
what you are saying?

A, This is the second time I ever talked with

Donna .
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Q. Okay. At the time that vou called Donna
at Hevada Power, had you drafted your Nevada Power subpoena
yel?

&, Mo,

Q. How long after you communicated with Donna
did you draft that subpoena?

A. Right after I phoned.

o. As socon ag you hung up the phone?

A, You just go on the computer, you have got
a shell, and you turn it on, and print it, and that's it.

0. And in relation te that, when did you send
or fax a subpoena to Ms. Lamonte?

A. I believe I went and faxed it over to her
before we laft.

Q. All right. ©On that subpoena, you did send
to Donna Lamonte, you list Narcus Wesley's name?

AL Yes,

Q. And you list a Social Security number?

A. I believe I had his Social Security and
birth date on there, I helieve,

MR. LANDIS: 1If I might approach, Judge?

THE COURT: Yes,

BY MER. LANDIS:
Q. Would reviewing your subpoena refresh your

recollection?
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A, Yes,

MR. LANDIS: May I approach?

THE COURT: Sure.

MR, LANDIS: Could we approach very briefly,
Judge?

Sorry.

{Discussion off the record at the bench between
the Court and counsel,}

THE COURT: All right. We are going to take a
break at noon for at least 20 or 30 minutes, but right
now, we are going to take a five minute break so we all
can run to the restroom real guick. So we are going to
be in recess for five minutes.

Ehkhtkk
{Whereupon, a brief recess was had.

After recess, all parties present, the following

proceedings were had in open court:)

xR Wk

THE COURT: All right. We are back on the record

cnr the State of Nevada v, Narcus Wesley.
Go ahead.
MR. LANDIS: Thank you, Judge.
Whereupon,
DETECTIVE CURTIS WESKY,

resumed the witnegs stand, having been previously duly
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gworn, was examined and teatified further as follows;
CROSS-EXAMINATION

BY MR_ LANDIS: (Continuing)

Q. You got that subpoena, that you sent to
Ms., Lamonkte, correct?

aA. No, the one I received I got. I don't
have the -- you gave me this one.

& Ckay, the Court's indulgence. Well, can
we agree --

A, I'm sorry, yeah, you are right. This is
the one, vyes.

Q. It might be her fax return, but it ism
more or less the exact same thing as that, sixr, right?

A, Right, yes. ves.

Q. And on that you have a name, you put

Narcus Wesley, correct?

A. Yagz,

2. You pub a Sorial Security numbher, correck?
A, Yas.

Q. Could you to protect identity just give us

the last four digits of that Sorial Security number that
you left on that subpoena?

A 3280.

Q. Do you list an address on that subpoena?

1 No, I don't.
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Q. There is a number of vowels in Mr. Wesley's
name, which is his D R number?

A. Yes.

Q. What is that?

A That's our report number.

MR. LANDIS: Okay. May I approach, Judge?

THE COURT: Yes.
BY MR. LANDIS:

Q. Where in the world did you get that Social

Security number from?

A, I believe it was given to me by Detective
Bakalzs.

. Detective Batkins?

A. Bakalas.

2. Okay.

A, I kelieve from the UNLV records, I'm not --
I'm not pogitive but --

Q. In your search warrant application, you
dalso list a Social Security number, correct?

A. Yes, I believe szo.

ME. LANDIS: May 1 approach, Judgae?

THE COURT: Yes, of course.
BY ME.  LANDIS:

Q. I agsume you don't remember that Social

Security number offhand?

Lee M. Bahy, CCR 173 702-243-33§) }5R5
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& . No.

MR. LANDIS: May I approach the witness, Judge?

THE COURT: Yes.

(Whereupon, Defendant's Exhibit A marked for
identification by the Clerk.)

BY ME. LANDIS:

(. Showing you what has been marked as Defendant's
Propogsed A?

A, Yes, sir.

Q. Doesg reviewing that refresh your recollection
as to what Social Security number you listed in the search
warrant?

A Yes, it's a different cne.

Q. Could you bell us the last four digits that
you listed in your search warrant?

A B230.

MR. LANDIS: May I approach?

THE COURT: Yes.

BY MR. LANDIS:

Q. Where did you get that Secial Security number
from?

A. I said I thought I got it from Detective
Bakalas, and there was a lot of papers and stuff, and T
mazy have picked up the wrong one.

e Okay.

Lee M. Bahr, CCR 173 702-243-230) 0586
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Now, I want to talk a little bit about your
communications with Ms. Lamonte?

A. Ckay.

Q. You testified on direct that the first thing
you asked her for was an address?

A Yes.

g, Did you give her an address and =z name, ar
address with a Social Security number or just an addregs?

A, I just gave her the address, and T said the
name [ am locking for is Narcus Wesley.

Q. And you gave her those two tidbits of
information before she responded to any of your reguests
arc all®?

A. Yes.

Q. And that address you gave her was the Gay

Lane address?

A, No, I gave her the valley addrese.

Q. I'm sorry, the Valley Drive address?

A Yes.

0. what was her response to the best of vour

recollection to that?
a. The best of my recollection was, okay,

there is no power at that address. Let me check something.
And then tock a second, and the power was rurned

on in the same at this Gay address, 4232 Gay Avenue.

Lee M. Bahr, CCR 173 ?02—243-33%0587 ;
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Q. Between the time that she said the power
was turned off up until the time she gave you the Gay Lane
address, did you give her any further information?

A I don't believe so,

Q. While on the phone, was there any further
communications by you or by Ms. Lamonte? |

A I believe about the subpoena, I said T am
sending her a subpoena.

Q. Ckay. How long after you hung up the phone
with Ms. Lamonte did you starc drafting your search warrant
on that occcasion? Identification?

&, Hourz probably, I think, you know, we went
out there. We had to -- we went out there, checked the
address, found the vehicle, made a call to EWAT, Bat rhere
for a little bit, and then, as I said, I showed that
photograph to Wilgon, and then I went and started my
affidavit based on, I think, you know, based on because
everybody had a section of what they did.

Se I am going by some of what wasa going on the
other line so it was probably a few hours.

Q. Would it be fair to say that you sent SWAT
tc begin recen in anticipation of the search warrant being
written?

A Yea, I always call ahead of time and say I

am applying for z search warrant.

Lee M. Bahr, CCR 173 ?(}2-243-33!}00588
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Q. Okay.

When -- as a detective in Henderson, who do you
tend to send your search warrants applications to, what
Judge?

A, We have Judge George (phonetically) and Judge
Berg (phonetically), and ideally, if they are not available,
there is a Judge in Boulder City.

Q. Is it fair to eay that the majority of them

9o to Burke or George, don't they?

A. Yes,

Q. This one went to (George, correct?

&, I believe so.

0. You were confident that the search warrant

was being granted, and you sent SWAT out because George
always grants your search warrant requeets, doesn't he?

A. I have never had any declined. So, you
know, that's oot to say he won't,

2. We are not talking about won't. He never
has?

A, Ne.

MS. LUZAICH: Well, objection to the form of the
question. I think Detective Weske hasn't had one declined,
but he certainly can't testify whether anvone else has.

THE COURT: 1 think that is probably correct,

At some time, you doan't know whether he has declined anybady

Lee M, Bahr, CCR 173 ?02-243—:9050589
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else's applicaticns, do you? You just never had one that's
been declined?

THE WITNESS: Listen, I will tell you something
about Judge George. He reads every piece of information on
that form. You are there for a while.

MRE. LANDIS: And I would object to that on
foundaticn, Judge.

THE COURT: Overruled.

BY MR. LANDIS:

0. When you arrived at the address to execute
the search warrant, how long was SWAT in the house befare
you entered?

MS. LUZAICH: Well, that assumes facts not in
evidence, He didn't enter,

THE COURT: Rephrase that. You may have mizsled
what you are asking.

MR. LANDIS: Right.

Q. Is it your testimony that SWAT brought

Marcus out of the house?

A, Yes.

2. And that's before you ever entered the
hause?

A, Yesg,

Q. But there came a time that vou entered

the housze?

Lae M. Bahr, CCR 173 ?02-243-3‘19&0590
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a. Yes,

Q. When was that?

A, Affer our interview. I hrought him back
in there. We sat him on a chair, and someone sat and
watched, and I gave dad the search warrant, and then I
went back in the back bedroom.

2. Who cuffed Narcus?

A Well, I believe SWAT because he had zip
cuffs on. We were trying to actually get those off but
I don't carry cutters.

Q. Did you have any communications with SWAT
about what occurred before you took custody of Narcus --7

A, Ch, they knew the case, yes.

. That's not what I am asking,

Did you have any conversations between -- with
SWAT about what ocgurred in the house before vou tock
possession of MHarqus?

A Na,

Q. So you have no idea what may have been zaid
between SWAT and Narcus?

A Ho.

Q. Or what may have been been said between SWAT
and members of Narcus's family?

A. No.

Q. Where did this interview take place?

00591
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A, Outside in the car. I believe it was concluded
in the car.

Q. & police iszue gar?

A. Yag.

MR. LANDIS: The Court'se indulgence.

THE COURT: Sure,

MR. LANDIS: With the Court's permission, I will
hand the torch to Mr. Banks for a few questlions.

THE COURT: Go ahead,

MR. BANKS: Thank you.

CROESS-EXAMINATION

BY ME. BANKS:
4 Thank you. Detective Weske?
A ol yes.
Q. How do you do, I'm Jeff Ranks?
A I'm fine, thank you.
9, I believe, and I want to be fair, and I
think it's actually your words in the interview with Mr.
Wesley, did you explain teo him that he was not free to
leave, 18 that -- is that fair?

A. Yes, I believe so,

0. Okay. and I want to take you back to your
direct with Ms. Luzaich. T wrote it down. I don't want
Lo misguote you, but she had asked you about some rights

that were maybe relayed to Mr. Wesley?

Lee M, Bahr, CCR 173 702-243-20_4960592
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A, Yes,

Q. and I think vou said:

"I believe I was handed a card..."

When it came down to where when you were recalling
the Miranda rights, is that fair?

A. I do it both ways, I mean, I don't carry a
card wirh me.

0. Okay.

A. I don't have a card with me. Sometimes it
i8 handed to me, a card.

Q. Ckay. And when somebody is not free to leave,
it is very important at that point that those rights are
communicated to that person, ia that fair?

&, Before you do an interrogation, yes, sir.

Q. Okay.

And when somebody is not free to leave, it is
of utmost importance that those rights are communicated
to that person, ig that fair?

&, It depends on the situation.

Q. Okay. And I am talking about the situation
where somecne is not free to leave, in a situarion where
somebody is not free to leave, it is of utmost importance
that those rights are communicated to that person, is that
fair?

B, Like I said, if you are on a traffic stop,

Lea M, Bahr, CCR 173 ?32-243-3_1.94)0593
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you are not free to leave. I don't think you need to read
Miranda so it depends on the situation.

If T am going te interrogate about a crime, yes.
They are not free to leave, and they are in custody, yes,

I da read them.

& Ckay. He was not free tg leave?

&, Right.

2. And he was in custody, that's fair?

A Yeg .

Q. It was like a3 zip tie?

A. Yeah, I believe they have those plastic

ties, yes, sir.

Q. Ckay. So at that peoint, it was of utmost
importance that he be given those rights, is that fair?

A. Mot at that peoint. At the point whare
I start my interrogation is where he needs to be read
Miranda from my training and experience.

If you just come out of a house handcuffad, I
am not going te read him his Miranda rights right then
and there.

M3, LUZAICH: Well, Your Honor I am going to
cbject te that whole line right there berause whether or
not Miranda is reguired is a legal issue. It's not an
opinion by the detective, I mean, what the debectives

helieves doesn't matter.

Lee M. Bahr, CCR 173 7G2-243-33ﬂ00594
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The bottom line is:

Did he or did he not do the right thing legally,
and that's something the Court is going to decide, not
the detective,

BY ME. BANKS:

Q. ¥You gave him his Miranda rights one time in
this whole interaction?

A I believe so.

Q. Ckay. Anid it was when he came out of the
house, and he was in ties, and he was told he was not free
te leave, is that fair?

A Yes, I would have to look at the transcript
of exactly when I read them to him..

MR. BAWNKEZ: Okay. May I approach?

THE CQURT: BSure.

THE WITNESS: Ckay.

BY MR. BANKS:

Q. Training and experience told you that that
was the right time to communicate those rights to Mr,
Wesley, is that a fair charackterization?

P After I made sure he was ckay, ves.

Q. All right. And you said you beliaved
you were handed a card, and you don't carry a card with

you?

Lee M. Bahr, CCR 173 702-243-23660 0599
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Q. Okay. 8o it is not like you have one as
you sit here today on you?

A That's correct.

8] O your perscon?

A Correctk.

8] The card exists, and it is very specific
with those rights -- let me back up.

That card is very specific with the rights that

are read to the accused, is that fair?

A Yes.

G Ckay. And it's very thorough?

A Yes.

2 Okay. And the card exists s0 when somebody

doesn't have it all memorized, the card exists so when
somebody doesn't have it all memorized, you say the right
things to the accused, right?

it Yag, sir.

Q2. And we can agree that's of paramcunt importance
when you read those rights to somebody, tell them what their
rights are before they start talking, you want to be satisfied
that they know what you are talking about, is that fair?

A, Yes, that they understand their rights, ves.

Q. And that they understand those rights, is
that fair?

AL Yes.

Lee M. Bahr, CCR 173 ?G2-243-33h6005q6
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Q. Okay. And you want to be comfortable, at
least in your mind, that they are knowingly and intelligently
giving up those rights and talking to you, is that Fair?

A Yes.

2. I have been told, you know, that I want --

I want to make gure that he understands his rights, ves.

Q. Okay.

A, He has a right to know them.

Q. Okay. 2And we can agree on that card, you

have geen the gard?

A Yes.

g. You are familiar with the card?

A, Yes.

0. We can agree on the card that there is

part of the card that there is a question, do you understand
these rights, and you waive them and give them up.

Ie that -- ig that fair based on what you have
seen on the card?

MS5. LUZAICH: Objection, that is not the card.

THE COURT: Well, we haven't seen the card for

' that matter, and I'm mot quite sure exactly what your

point is, but we got to get there quicker.
BY ME. BANKS:
Q. If you know.

A. Well, there is various cards.

Lee M. Bahr, CCR 173 ?02-243-3%0597
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Q. No, I don't. I am talking about the Henderson
ans

A, The Henderson one,

Q. And if you don't know, you don't know?

A I don't know what the bottom says.

o. Okay. Where -- can you tell me where in

the transcript you clarified it with Mr. Wesley whether
he understood the rights that you read te hinm?

A, After each one I asked Mr. Wesley.

MS. LUZAICH: 1 ask him te just have him read
the rights as he read them that day into the record.

THE WITNESS: The first thing that I say is the
first thing is you have the right to remain silent. The
first thing, you have the right to remain silent, de you
understand that?

Yes, sir.

Anything you say can and will be used againat
you in a court of law. Do you understand that?

Uh-huh.

You have the right to have an attorney present
when I am questioning you if you wish. If you cannot afford
an attormey, one will be appointed to represent vou before
You answer any guestions. Do you understand thak?

Yeah.

MR. BANKS: Okay.

Lea M. Bahr, CCR 173 702-242-334300588
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THE WITNESS: And any time you can stop answering
these questions.
EY MR, BANKS:

Q. Okay.

And can you show me where in that transcript that
you -- that Mr. Wesley made it clear that he was waiving
angd giving up those rights?

A, Nao, it doesn't,

I won't ask him about waiving his rights. T asked
him 1f he underatood those rights.

Q. Ckay. And just so your testimony is clear,
you never did ask him if he waives them and gives them up,
is that fair?

A, I just asked him if he -- right, I just asked
him if he understood those rights.

Q. Okay. And one more quick question:

Did wvou ever explain to him -- T know you
explained to him he has a right to an attorney before
gquestioning.

Did you ever explain to him that he has the right
E0 an attorney during questicning?

A No, I said one will be appointed to represent

You at no cost to you before any gquestions., Do you understand

that?

And he said: Yes.

Lee M. Bahrx, CCR 173 702-2¢2 N {00
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Transcript — Jury Trial filed on 12/05/08 1416-1700
Transenpt — Jury Tral filed on 12/05/08 | 701-1995
Transcript — Change of Plea as \o Defendant Wilson filed on [2/09/08 2001-2020
Transcript — Status Check filed on 11/17/11 2116-2120
Transcript — Hearing fled on 09/27/12 2151-2136
Transcript — Hearing filed on 09/27/12 21572162
Transcript — Writ filed on §9/23/13 2165-2156
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APPEARANCES -

For the State: STACY KOLLINS, ESQ.
Deputy D. A.
200 Lewis Ava.
Las Vegas, NV. 85155
and
CHRISTOFHER LAURANT, ESQ.
Deputy D. A.
200 Lawis Ave.
Las Vegas, NV. 89155

Defendant Wilson present in court in custody.
For Defendarnt Wilsen: DRASKOVICH LAW OFFICE
by  JAMES A. CRONOZ, ESQ,

Attorney at Law
Las Vegas, NV. 59101

Defendant Wesley not present in court cut of custody.
For Deifsndant Wesley: CASEY LANDIS EESQ,

Deputy Public Defender
Las Vegas, NV,

He other appearances.
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TRANSCRIPY OF PROCEEDINGS

THE BAILIFF: &ll rise.

Department 24 is now in sesgion, the Hon. Judge
James M. BPixler presiding.

Please be seated,

THE COURT: Okay. This is the wmatter of the
Erate of Nevada v, Delarian Wilson,

ind we are also on tor Narcue Wesley, are we
net, Mr. Landis?

MR. LANDIS: Techniecally, Judge. I don't have
the Defendant present,

THE COURT: QCkay.

MR, LAURANT: W#With regard to Mr. Wilson, the
ather one, I am £illing in right now for Ms. Luzailch on
the Wilson matter, which sHe has familiarity with, but
T know nobhing about any new trial dates oF anything
like that.

THE COURT: ©Okay, nc prchlem.

MR. LAURANT: Thank you.

THE COURT: We are primarily dealing with Mr.
Wilson. It is my understanding that Mr, Wilson ig going
to take the offer that was made?

ME. ORONGZ: Yes, sir.

THE CCURT: All right, do we have -- okay.

Lee M. Bahr, CCR 173

702-243-3386 N)O5N1
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All righk. Mr. Wilson, is it your understanding
that this morning you are going to withdraw your plea of
not quilty and enter a plea of guilty to one count of
robbery with the use of a deadly weapon and one count
of sexual assault, is that it?

Two connts.

MR. DRONQZ: Two counts of roblery,

THE COURT: Two counts of robbery with use of
& deadly weapon and one count of sexual assault, is that
correct, Mr. Wilscon?

ODEFENDANT WILSON: Yes, sir.

THE COURT: Okay,

And I have in my hand 3 guilty plez agreement.
Have you read through ic?

DEFENDANT WILSOM: Yes, sir.

THE COURT: Did you go through it with your
attorney?

DEFENDANT WILSOH: Yes, sir.

THE COURT: Fipe. Did you understand everything?

DEFENDANT WILSON: Yes, sir.

THE COURT: On page five of this guilty plsa
agresment, ia what I am showing you, therse is a signature.
Is that your signature?

DEFENDANT WILSON: Yaz, sir.

THE COURT: And did you read through ik, discuss

Lee M. Bahr, CCR 173 702-243-2385 Q005N 2
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it with your attorney, and understand everything that is
contained in this guilty plea agreement before you signed
e

DEFENDANT WILSON: Yem, =ir.

THE COURT: Okay.

A couple of things that are contained in the
gullty plea agreement that I need to touch upon to make
sure that ycu understand,

Uid you discuss with your attorney the possible
sentences that the Court could impase as a result of your
entaring a plea of guilty to these charges?

DEFENDANT WILSON: Yes, sir,

‘THE COURT: What is your understanding of the
pessible sertence that the Court could impose in return
for your -- in exchange for your plea of guilty on these
charges?

UEFENDANT WILSCN: The senternices could be run
consecutive, and that I could face anywhere from 10 to
25 from 10 to life.

THE COURT: OQkay.

arid that's your understanding, and you understand
that what happens to you when it comes time for sentencing,
if I understapd correctly, the State zretains the right to
argue at sentencing, is that correct?

MR. CRONOZ: VYes, Your Honor,

Lee M. Banr, CCR 173 T02-243-3385
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THE COURT: Is Mr. Order.

THE TOURT: What happens to vou at the time of

gentencing is entirely up te the Court.

Your attormey is going to be arguing for the --
o o] :he_lesser end of the sentence, and the Stata will
be arguing for the maximam sentence, and de you understand
that?

DEFENDANT WILSCOW: Yes, sir.

THE COURT: And what happens to you at cthe Lime
of gentencing, and nobody can promise or predict what is
aoina to happen.

Do you underatand char?

DEFENDANT WILSON: Yes, sir.

DEFENDANT WILSON: Did vou also read through
and understand that you have certain rights in regards
to having a trial,

Those trial righta are explained to you in the
guilty plea agreement.

DEFENDANT WILSON: Yes, sir.

THE COURT: Did you discuss those rights with
your attorney?

DEFENDANT WILSCN: Yes, I did.

THE COURT: Do you understand those rights?

DEFENDANT WILSOWN: Yes, =sir.

THE COURT;: Okay.

Lee M. Bahr, CCR 173 TO02-243-3386
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Do you understand that by sccepting this guilty
plea agreement, and entering these pleas of guilty today
that you will by necessity have to give up your right to
have a trial.

Do you understand that?

DEFENDANT WILSON: Yes, sir.

THE COURT: Is that what you want to de?

DEFENDANT WILSON: Yes, T dgs,

TEE COURT: Other than that which ig contained
in this guiley plea agreement, has anybody promised you
anything that's not contained in here in return for your
plea of guilty to these charges?

DEFENDANT WILSON: WNo, sir.

THE COURT: Has anybody threatened or coerced
you in any fashion, or in any manner, in order ts5 get you
tc plead guilty to these charges?

DEFENDIANT WILSOM: HNo,

THE COURT: 1In the amended information, it
indicates that these three charges that you are vleading
guilty to oecurred on or about February 18, 2007 within
Clark County, State of Nevada.

Tell me in your cwn words what happened on
February 18, 2007, which causeés you to plead guilty
today to these charges?

DEFENDANT WILSON: 1 came in L&s Vegas,

Lee M. Bahr, OCR 172 T02-243-3386
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THE COURT REPORTER: Speak up, please.

DEFENDANT WILSON: 1'm sorry. I came into
Las Vegas, and I went in there, and I robbed two people,
I robbed these people at gunpeint, and aided and abided
in a sexual assault that was going on.

THE COURT: The -- your friend, Mr. Wesley,
who you were -- was who you had committed thesge acts
with?

DEFENDANT WILSCMN: Yes, sir.

THE COURT: And thesze were acrs that were
committed with the use of a EFirearm.

Ig that correct?

DEFENDANT WILSON: Yes, sir.

THE COURT: How many people were in the houge
when you guvs went in thers?

DEFEHDANT WILSCH: &8ix, I believe.

THE COURT: And then somebody took one of these
recple to the ATM machine and got -- had them get money
cut of an ATM machine, is that right?.

DEFENDANT WILSON: Yes, sir.

THE COURT: Who did that®

DEFENDANT WILSON: I did, sir.

THE COURT: And then in regards to the sexual
asgault, your partner actually committed the sexugl

asgault, but vou assisted and encouraged in the overall

Lee M. Bahr, CCR 173 FO02-243-23B¢
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commission of the crime.

Iz that rightg?

DEFENCANT WILSBCON:; Yeés, =ir.

THE COURT: You understand that sktill makes
vou viable of having committed a sexuzl assault?

DEFENDANT WILSON: Yes, =2ir,

THE COURT: And you went through that with your

attorney, and you understand why?

DEFENDANT WILSOM: Yes, sir.

THE COURT: Ckay.

And ares you pleading guilty to the two counts
of robbery with the use of 3 deadly weapon and the one
count of sexual assault because in truth and in fact
you are actually guilty of committing those offenges?

DEFENDANT WILSCN: Yes, sir,

THE COURT: And you are not pleading guilty
for any other reascn.

DEFENDANT WILSON: No, sir.

MR. ORCNOZ: And, Your Honor, I also -- could
the Court canwvass him about the penalties on the sexmal
asszulc?

And I alsco discussed with him the penalties
aggociated with the robberies with use, and explained
Eo him that they could be run either concurrently or

consecutively.

Lee M. Balr, CCR 173 T02-243-33856
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THE COURT: Did you understand that?

DEFENDANT WILSON: Yes.

THE COURT: That the sentences that the Court
could impose on each of the three counts gould run
consecutive to-each other, one after the other.

Do you understand that?

DEFENDANT WILSON: Yes, sir.

THE COURT: And do you understand that these
are mandatory prisgon sentences so that afrter you plead
guilty that there is no posaibility that you are not
going to prison,

Do you understand that?

DEFENDANT WILSONW: Yes, sir.

THE COURT: Anyrhing else?

MS8. WOLLINS: Your Honer, did you canvasg him
on the fact that thers will be lifstime supervision as
wall as restiturion in this matter?

THE COURT: No, I didn't.

On the sexual =ssault chatge, there is a
requirement that a2t the back end. at some point in bime,
you will he raleased from prison, but when you get out

of prisen, in addition to whatever conditions may be

imposed if you were on parole, after a parole has expired,

there still is a regquirement that you stay registered for

a lifecime,.

Lee M. Bahr, COR 173 ?ﬂ2~243-33{iﬁ000508
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It'g called lifetime supervision.

And the tsyms of the lifetime supervision aren't
even known at this point because they won't be koown until
you get out of prison, and then they formulate whatever
conditions would be appropriate at the time.

But T can't tell you what thHose conditicns are
going te be for lifetime supervision bacause they are not
known at the time, but I am putting you on notice that when
you do get out of priscn and when you do expirs your parole,
there are going to be reguivements that you have to comply
with for the rest of your life,

Have you ever had that explzined to you?®

DEFENDANT WILSON: Yeg, sir.

THE COURT: Okay.

MS. KOLLINS: And, Your Honor, I gueas the last
thing, before he is parcle eligible, he will have to undergo
a psychosexual examination that determines that he ig leas
Chan a high risk to reoffend sexually, and that will be
reviewed by the Parole Baoard,

THE COURT: That is a statutory requirement
prior to being admitted to parole.

Do you understand that?

In other words, you ars going te talk to a
psychiatrist, amd you are going to go through a psychosexual

évaluation, and the result of that evaluation must indicate

Lee M. Bahr, CCR 173 FOE-233-3386
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that you are something lesa than a high risk for recidivism
i terms of a gexual crime.

DEFENDANT WILSON:- Yes, sir.

THE COURT: WNow, understandiog all that, ie it
your desire still to enter your plea of guilty to thesge
three charges, Lwo counts of robbery with use of a deadly
weapon, and one ¢ount of sexual assault.

Is that correct?

DEFEMDANT WILEBON: Yes, sir.

THE CCQURT: Ckay. Anything else?

M3. KOLLINS: Ho, Your Honpr. Thank you.

THE COURT: All right.

The Comrt 15 going Lo accept your plea of guilty
to those three charges, Count I, Count II, risbbery with the
use of a deadly weapon, and Count IITI, zexual assgault, as
kaving been fresely and voluntarily entered.

We need what, 45 days?

ME. KOLLINS: 45 days should do it. There is
no reguirement for the psychosexual on the front end,
but just to bhe on the safe side.

THE COURT: Okay, all right.

MR, ORONGZ: Could we do it in 307

THE COURT: We can try, but I will be honest
wikth you, you know, anything --

MR. ORONCZ: 4S5 days will be fine.

Lea M. Bahr, CCE 173 TH2-243-3386
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THE COURT: We are probably going to be wasting
time :f we try to do it 30.

MR. ORONUZ: Okay.

THE COURT: Because we get letters from them,
for anything approaching 30 days, we are getting letters
from P and P asking for more time so we might as well just
g ahead and pass it for 45 days.

THE CTLERK: May 13, ac #:30.

ME. LANDIS: &And as to Mr., Wesley, his presencs
is waived today?

THE COURT: Yss, I waived Mr. Wesley's prsssnce,
Mr. Landis. WNow that Mr. Wilson's matter is over with,

I gueEs you guys are up, right?

M5. KOLLINZ: That's correct.

THE COURT: And we are set for a Franka hearing
Monday afternoon at 1:30, right?

M5, KOLLINS: Yes, and just to let the Court
know, Detective Westby (phonetically) left the jurisdiction,
and Ms. Luzaich and I were unaware of that.

What I have for you this merming is ao affidavit
that is an offer of proof of what he would testify to.

I also have coordinated with him with Mr.
Landis's and the Court's permigsion to telsphonically
conduct the Franks hearing.

He will be as far away as Texas and will be

Lea M. Bahr, CCR 173 -?02-243—333000511




10

11

12

i3

14

15

186

17

i8

is

20

21

22

23

24

25

® ® e
traveling back here, beliewing that we were starting later |
in the week., He didn't understand the necessity for the
Franksg hearing when ha left town,

THE COURT: Why don't we do this then?

I suspect that Mr. Landis is going to be wanting
to loock the detective in the eys when he is testifving.

M8, KOLLINS: Well, and here's the thing. If
we could just preliminarily do it on Monday over the phone,
have it recorded, then he will get him in the jurisdiction,
and then Mr. Landis can conclude any of His cross-examination
that he feels is necessary if he likes.

Here iz the issue.

Understandakbly, the incorrect name or the name was
not put in the affidavit, and I have an explanation and an
offer of proof and an affidavit for this Court explaining
why that is,

The detective got the informakbion verbally that
the address had been changed.

Not till he had drafted the search warrant, got
it confirmed that the wehicle was at that addrees, vou
know, was gone from the station, not till he returned was
that subpcena, that administrative subpocena complied with
Such that the paper document came in.

He never received that information verbally.

He didn't get that until after the warrant was drafted.

Lee M. Bahr, CCR 173 ?ﬂ2-243—33ﬂ00512
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approved, executed.

Do you see what I am gaying?

I mean, rthe facts didn't come in until long
after he was gone from the station and had split to Nevada
Fower .

S= that's -- I mean, that is the issue.

S0 on that limited basis, if we could do it by
virtue of 3 phone conference then --

THE COURT: What you are suggesting actually
is that you want to bifurcate it,

¥ou wankt to g0 ahead, and put him under ocath
on the telephone, have you guys guiz him and say that
we get hiz testimony presumptively will coincide with
what he is giving you in terms of an affidavit, and
then set it over to Wednesday morning, and then Mr.
Landis can then cross-examine him as to whatever matters
he chose?

MEZ. KOLLINS: Right.

THE COURT: Okay,

MR, LANDIS: 1 do disagree with thedir factual
basis that they've stated,

I believe that he attached that Nevada Power
record to his search court affidavit at the time he
submitted it. But there is cther issues --

MS. KOLLINS: (Interposing) Perhaps after when

Lege M, Bahr, OOR 172 FO02-243-338
Hh00513
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he filed it.

MRE. LANDIS: Whatever it may b=, I do Have scme
questiens for this guy.

I do think I have the right to cross-examine
him under Franks.

THE COURT: I agree.

MR. LANDIS: I urderstand the issue.

I think it is best that Monday we address him
over the phone, maybe that will ressolve it, maybe that
will give me at least a better idez of How the Uouxt is
golng to rule so I can start preparing for trial.

THE COURT: Are you going to give him a capy
of this?

MS. KOLLINS: I am, Your Honor. 1 only brought
one with me.

THE COURT: We will make one. Joe?

M5. KOLLINS: {Can hes make one?

THE COURT: VYeah., Do I need a copy?

ME. KOLLINS: Yes, Judge, 1 would make one copy
for the Court.

THE COURT: All right, get a copy of this.

Let's plan on 1:30 Monday, We will see what he
has to Bay, and then I will certainly not, you know, we
will g=t an idea of what he is going to say. We are going

to read it, and we are going to hear him, and put him under

Lee M. Bahr, COR 173 ?0’2—24343&0051 4
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oath.

MS. KOLLINS: And that's why I have that drafted
8c that Mr. Landisz would have -- everyone would have 3
concrete understanding of the chronology of what transpirved,
and the State is still taking the position that, vou know,
sans the Mevada Power, there is still sufficient probable
cause --

THE COURT: I understand.

MS. KOLLINS: -- for the location of the wvehicle,

THE COURT: I undetrstand.

There is other informatien in kthe application,
but let's address this firsc.

MR. LANDIS: Obviously, if they wart to cancede
and take that out, we could just address the probable causze
basis itself.

THE COURT: Let's let him -- let's hear from him
first.

M&5. KOLLINS: You want t¢ not believes,

THE COURT: A1l xight. Well then, just hang on,
everybody gets their copies of the afidavit, and we will
crank it up at 1:30 on Monday afterncon, and hear what
the detective has bto say.

MS. KCLLINS: A&nd on behalf of the State, if we
could just mark that as a Court's exhibit. There i8 no

previcue Court's exhibits in this matter, if we could mark

Lee M. Bahr, CCR 172 ?U2-243—EEEF
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thac as Court's Exhibit 1, that would be nothing that would
ever go to the jury.

THE COURT: oOkay, we will make sure. Mark this
as a Court's exhibic,

THE CLEREK: Okay.

THE COURT: Okay. Then we are done this morming,

right?
MR. LANDIZ: 1 apolegize for my dress, Judge.
THE COURT: Ok, I think it's nice.
MR. LANPIS: Thank you, Judge.
THE CLERK: Could I have your bar number, pleass,
counsel?

ME. LANDIS: 9424,

THE CLERK: 'Thank you.

S50 the motion on Wilsan iz moot, and the trial
still will be vacated?

THE COURT: Right, and the morion -- the moticn
on Wilson for today now is moot.

M5, WOLLINS: And 3s to the suppression metion
on Wesley stands, and the trial date cn Wesley stands?

THE COURT: Yes.

Te clarify, the hearing -- the Franks hearing for
Wesley is 1:30 Monday. The trial will commence 10 o'clock
Wednesday. We will probably move that back so that --

MR. LANDIS: We will see what happens Monday.

¥ omon Rl [ Ay T ot i b B B o |
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THE COURT: Right, right. All right.

THE CLERK: So his motien is to continue on
Monday?

THE COURT: As of now, it is guing to be denied
because Wilscn has pled.

Actually, it did get moved to Monday. It was
origindlly scheduled for Monday. Now, it's moot.

The metion to continue was granted, and the
trial is Wednesday.

THE CLERK: ©Oh, I got the record, and the trial
ia on Wednesday.

THE COURT: Right.

THE CLERK: Okay.

THE COURT: Yes, all right.

M5. KOLLINS: Judge, the enly other thing that
I forget to ask you in court, what size of a panel are you
bringing up, de you know?

THE COURT: BO.

M5. KOLLINS: Okay, thank you,

THE COURT: I3 that enough?

MS. EQOLLINS: Yes,

THE CCURT: Ckay.

ol ok

(End of procesdings.)

tnEwE
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CERTIFICATE

STATE OF NEVADA ]

CLARK COUNTY }

I, LEE M. BAHR, CP, CCR 173, do hereby certify
that I reported the foregoing proceedings; that the same
is ctrue and correct as reflected by my criginal machine
shorthand notes takeén at said time and place before the

Hon. James M. Bixler, Districk Judge, presiding.

Dated ar Las Vegas, Nevada, this

28th day of March, 2008.

LEé M. BAHR, CP, CCR 173

Les M, RBahr, CCR 172 702-243-33R73005 1 8
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NOTC

PHILIP J. KOHN, PUBLIC DEFENDER
NEVADA BAR NO. 4556

309 South Third Suzet, Suite 226

Las Vegas, Nevadas 89155
{(702) 4554685
Attorney for Defendant

THE STATE QF NEVADA,

Plaintiff,

¥

MNARCUS SAMDNE WESLEY,

Defendant.

M8 tpp
ORIGINAL . Ming
CLERH THEC U i
DISTRICT COURT
CLARK COUNTY, NEVADA
i
g CASE NO. (2324948
; DEPT. NO. XXIV
}
) DATE: April @, 2008
; TIME: 1300 p.m.

DEFENDANT’S NOTICE OF WITNESSES, PURSUANT TO NRS 174.234
TO. CLARK COUNTY DISTRICT ATTORNEY:
You, and each of you, will please take notice that the Defepndant, NARCUS

SAMOGNE WESLEY, intends to call the following witness in his case in chief:

fird
1
1
i
I
Lt

Narviez Wesley
Mel Washingtan
Briatt Murray
Randy Morgan

Carlos Diaz

4232 Gaye Lane, LV, NV
4601 West Bonanga Rd., LV, NV
4601 West Boranza Rd., LY, NV
8149 Q'Bannon, LV, NV
100Q Date Strest, LV, NV

400519
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William 8. Amington 325 W, Lake Mead Pkwy., Benderson, NV

Carotyn I, Merrick Address Unknown

DATED this 3™ day of Aptil, 2008.

PHILIP J. KOHN
CLARK COGUNTY PUBLIC DEFENDER
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Case Name:
Case No.:

Bept. No.:

Narcus Samons Wesley
C237494B
XXV

RECEIPT OF COPY
RECEIPT OF COPY of the above and foregoing Notice is hereby acknowledped this

] day of Apnl, 2008,

CLARK COUNTY DISTRICT ATTORNEY

By

P
7
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DAV ; =0 1M € QUAT
DAVID ROGER FILED IN UPENC i

Clark County District Attorney
Nevada Bar #002781 CHARLES J. SHORT
LI1SA LUZAICH R OF THE

Chief Dtgmty District Attormey
Nevada Bar #5036 [y S
200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

| Atormey for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, 3
PlaintifT, ; Case Mo: C232494
} Dept No: XXV
V5~ ;
NARCUS §. WESLEY, aka ) RECOND AMENDED
Marcus Samone Wesley ¥1757866, INEFORMATION
Delendant, {

STATE OF NEVADA
COUNTY OF CLARK ; >

DAVID ROGER, District Attorney within and for the County of Clark, State of
Nevada, in the name ang by the authority of the State of Nevada, informs the Court:

That NARCUS 5. WESLEY, aka, Narcus Samone Wesley, the Defendant above
ramed, having committed the crimes of CONSPIRACY TO COMMIT BURGLARY
(Gross Misdemeanor - NRS 199,480, 205.060); CONSPIRACY TO COMMIT
ROBBERY (Felony - NRS 199,480, 200.380); BURGLARY WHILE IN POSSESSION
OF A DEADLY WEAPON (Felony - NRS 205.060); ROBBERY WITH USE OF A
BEADLY WEAPON (Felony - NRS 200,380, 193.165); ASSAULT WITH USE OF A
DEADLY WEPAON (Felony - NRS 200.471, 193.165); FIRST DEGREE
KIDNAPPING WITH USE OF A DEADLY WEAPON (Felony - NRS 200,310,
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200.320, 193.165); SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON
(Felony - NRS 200,364, 200.364, 193.165); COERCION WITH USE OF A DEADLY
WEAPON (Felony - NRS 207.190, 193.165) and OPEN OR GROSS LEWDNESS
WITH USE OF A DEADLY WEAPON (Gross Misdemeanor - NRS 201.210, 193.165),
on or about the [3th day of February, 2007, within the County of Clark, State of Nevada,
contrary to the form, force and effect of statmres in such cases made and provided, and
against the peace and dignily of the State of Nevada,
COUNT 1 - CONSPIRACY TO COMMIT BURGLARY

Defendamt and DELARIAN KAMERON WILSON did then and there meet with each
other and between themselves, and each of them with the other, wilfully and unlawfully
conspire and agree to commil & c¢rime, to-wit: Burglary, and in furtherance of said
coengpiracy, Defendant and DELARIAN KAMERON WILSON did commit the acts as sst
forth in Counts 3 & 11, said acts being incorporated by this reference as though fully sst
forth herein,
COUNT 2 - CONSFIRACY TO COMMIT ROBBERY

Defendant and DELARIAN KAMERON WILSON did then and there meet with ach
other and between themselves. and each of them with the other, wilfully, unlawfully, and
feloniously conspire and agree 1o commit a crime, lo-wit: Robbery. and in furthemnce of
said conspiracy, Defendant and DELARIAN KAMERGN WILSON did commit the acts as
set forth in Counts 4, 6, 7, & 9, said acts being incorporated by this reference as though fully
set forth heren,
COUNT 3 - BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there wilfully,
unlawfully. and feloniousty enter, while in possession of & deadly weapon, to-wit; a hand
gun, with intent to commil larceny and/or a felony, to-wit: Robbery, the house at 690 Great
Bane Court, Henderson, Clark County, Nevada, the Defendant being criminally liable under
one or more of the following principles of criminal liability, to-wit: (1) by directly

committing this erime; and/or (2) by Defendant and DELARIAN KAMERON WILSON
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aiding or abefting one another in the commission of this crime by assisting one another and
by providing counsel and encouragement each carrying out specific acts with the intent that
this crime be committed; and/or (3) pursuant to a conspiracy to commit this crime.
COUNT 4 - ROBBERY WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there wilfully,
unlawfully, and feloniously take personal property, to-wit: condoms, from the person of
FUSTIN RICHARDSON, or in his presence, by means of force or violencz or fear of injury
to, and without the consent and against the will of the said JUSTIN RICHARDSON, said
Defendant and DELARIAN KAMERON WILSON using a deadly weapon, to~wit: a hand
gun, during the commission of said crime, the Defendants being ¢riminally liabkle under one
or more of the following principles of criminal liability, wo-wit: (1) by directly committing
this crime; and/or (2} by Defendant and DELARIAN KAMERON WILSON aiding or
abeiting one another in the commission of this trime by assisting one another and by
providing counse| and encouragenent sach camying out specific acts with the intent that (his
crime be committed; and/or (3) pursuant to'a conspiracy to commit this erime.,
COUNT 5 - ASSAULT WITH USE OF A DEADLY WEPAON

Defendant and DELARIAN KAMERON WILSON did wilfully, unlawfully, and
feloniously place ancther person in reasonable apprehension of immediate bodily harm, to-
wit: AITOR ESKANDON, by pointing a hand gun at and forcing the said AITOR
ESKANDON to lay on the ground while personal property was 1aken from others in his
presence, said Defendant and DELARIAN KAMERON WILSONM using a deadly weapon,
to-wit; a hand gun, during the commission of said erime, the Defendant being criminally
liable under one or more of the following principles of criminal liability, 10-wit: (1) by
dirgctly committing this cnime; and/or (2) by Defendant and DELARIAN KAMERON
WILSON aiding or abetling one another in the commission of this crime by assisting one
another and by providing counsel and encouragement each carrying out specific acts with the
infent that this crime be committed; and/or (3) pursuant to a conspiracy to commit this crime.

I
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COUNT 6 - ROBBERY WITH USE OF A DEADLY WEAPON

Pefendant and DELARIAN KAMERON WILSON did then and there wilfully,
uniawfully, and feloniously take persanal property, to-wit: money, from the persan of
JUSTIN FOUCAULT, or in his presence, by means of force ar violence or fear of injury te,
and withoul the consemt and against the will of the said JUSTIN FOUCAULT, said
Defendant and DELARIAN KAMERON WILSON using a deadly weapon, to-wit: a hand
gunt, during the commission of said crime, the Defendant being criminally liable under ong
ar more of the following principles of criminal Jiability, te-wit: (1) by directly committing
this cnme; and/or (2) by Defendant and DELARIAN KAMERON WILSON aiding or
abetting one another in the commission of this ¢crime by assisting one another and by
providing counse! and encouragement each carrying out specific acts with the intent that this
crime be committed; and/or (3) pursuant to a conspiracy to commit this ¢rime,
COUNT 7 - ROBBERY WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there wilfully,
unlawfully, and feloniously take personal property, to-wil: money, from the person of
RYAN TOGNOTTIL, er in his presence, by means of {orce or violence or fear of injury 1o,
and without the consent and egainst the will of the said RYAN TOGNOTTIL said Defendant
and DELARJAN KAMERON WILSON using a deadly weapon, 1o-wit: a hand gun, during
the commission of said crime, the Defendant being criminally liable under one or more of
the following principles of criminal liability, to-wit; (1) by directly committing this crime;
and/or (2) by Delendant and DELARIAN KAMERON WILSON aiding or abelfing one
anether in the commission of this crime by assisting one another and by providing counsel
and encouragement each carrying out specific acts with the intént that this crime be
commitied; and/or (3) pursuant i0-a conspiracy to commit this ¢rime.
COUNT B - ASSAULT WITH USE OF A DEADLY WEPAON

Defendant and DELARIAN KAMERON WILSON did witfully, unlawfually, and
feloniously place ancther person in reasonable apprehensien of immediate bodily harm, to-

wit: CLINTON TOGNOTTIL, by peinting 2 hand gun ai and forcing the said CLINTON
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TOGNOTTI to lay on the ground while personal property was taken from others in his
presenge, said Defendant and DELARIAN KAMERON WILSON using a deadly weapon,
to-wit: a3 hand gun, during the commissien of said ¢rime, the Defendant being criminally
liable under onz or more of the following pninciples of criminal Liability, tovwit: {1) by
directly committing, this crime; and/er (2) by Defendant and DELARIAN KAMERON
WILSON aiding or abething one another in the commission of this crime by assisting one
another and by providing counsel and encouragement each carrying out specific acts with the
intene that this crime be committed; and/or (3) pursuant to a conspiracy to commit this crime.
COLNT 9 - ROBBERY WITH LUSE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did when and there wilfully,
unlawfully, and felonjously take personal property, to-wit: cell phone, from the perscn of
DANIELLE BROWNING, or in her presence, by means of force or violence or fear of
imury 1o, and without the consent and against the will of the said DANIELLE BROWNING,
said Defendant and DELARIAN KAMERON WILSON using a deadly weapon, to-wit: a
hand gun, during the commission of said crime, the Defendant being criminally liable under
one or more of the following principles of criminal liability, to-wit: (1) by directly
committing this crime; and/er (2) by Defendant and DELARIAN KAMERON WILSON
aiding or abetting one another in the commission of this ¢rime by assisting one anotheér and
by providing counse] and encouragement sach carrying oul specific acts with the inient that
this crime be committed; andfor {3) pursuanl to a conspiracy to commit this crime.
COUNT i8 - FIRST DEGREE KIDNAPPING WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did  wilfully, unlawfully,
felomiously, and without suthonty of law, seize, confine, inveigle, entice, decoy, abduct,
conceal, kidnap, or carry away RYAN TOGNOTTI, a human being, with the intent to hold
or detain the said RYAN TOGNOTTI] against his will, and without his consent, for the
purpose of commilting Robbery, said Defendant and DELARIAN KAMERON WILSON
using a deadly weapen, to-wit: a hand gun, during the commission of said crime, the

Defendant being criminally liable under one or more of the following principles of eriminal
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hability, to-wit: (1) by directly committing this crime; and/or (2} by Defendant and
DELARIAN KAMERGN WILSON aiding or abetting one another in the commission of this
crime by assisting one another and by providing counse| and encouragement each carrying
owt specific acts with the intent thet this crime be committed; and/or (3) pursuant to 2
conspiracy to commit this crime.
COLUNT 11 - BURGLARY WHILE IN POSSESSION OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did 1then and there wilfully,
unlewfully, and feloniously enter, while in possession of a deadly weapon, to-wit: hand gun,
with intent te commit larceny and/or a felony, to-wit: Robbery, the Honda Civic belonging
to RYAN TOGNOTTI, the Defendant being criminally liable under one or more of the
following principles of criminal liability, to-wi: (1) by directly commiting this crime;
and/or (2) by Defendant and DELARIAN KAMERON WILSON aiding or abetting one
ancther in the commissien of this ¢rime by assisting ene angther and by providing counsel
and encouragement esach camrying out specific acts with the intent that this crime be
committed; and/or (3) pursuant 10 a consgiracy to commit this ¢rime.
COLUNT 12 - SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there wilfully,
unlawrtully, and feloniously sexually assault with use of a deadly weapon, to-wit: a hand gun,
and subject DANIELLE BROWNING, a female person, to sexual penctration, to-wit: by
forcing DANIELLE BROWRNING to perform fellatio on JUSTIN RICHARDSON while
ihreatening Lo kill her or others if she didn't perform said sexual act, against her will, the
Delendant being criminally liable under one or mare of the following principles of criminal
liability, to-wit: (1) by directly committing this crime; and/or (2) by Defendant and
DELARIAN KAMERON WILSON aiding or abetting ane another in the commission of this
crime by assisting one another and by providing counsel and encouragement each camrying
out specific acts with the intent that this crime be committed; and/or (3) putrsuant 1o a

conspiracy to commit this erime.

#
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COUNT 13 - SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there wilfully,
unlawfully, and feloniously sexualty assault with use of a deadly weapon, to-wit: a hand gun,
and subject DANIELLE BROWNING, a female person, to sexual penelration, to-wit: by
forcing DANIELLE BROWNING 1o be subjected to cunnilingus pérformed by JUSTIN
RICHARDSON while threatening 1o kill her or athers if she didn't engags in said acts said
sexual act, against her will, the Defendant being criminally liable under ene or more of the
tollowing principles of crimmal Hability, to-wit: (1) by directly committing this crime;
and/or (2) by Defendant and DELARIAN KAMERON WILSON aiding or abetting one
another in the commission of this crime by assisting ene another and by providing counsel
and encouragemenl ¢ach carrying out specific acts with the intent that this crime he
committed; and/or (3) purstant to a conspiracy 1o commit this crime.
COUNT 14 - SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and there wilfully,
uniawfuily, and feloniously sexually assault with use of a deadly weapon, to-wit: a hand gun,
and subject JUSTIN RICHARDSON, a male persen, to sexual penetration, to-wit: by
forcing JUSTIN RICHARDSON to receive fellatio from DANIELLE BROWNING while
threatening ta kill him and/or others if he did not engage in said sexual conduct, against his
will, the Defendant being criminally liable under one or more of the following principles of
criminal lability, 1o-wit: (1) by directly committing this crime; and/or (2) by Defendant and
DELARIAN KAMERON WILSON aiding or abetting one anather in the commission of this
crime by assisting one another and by providing counsel and encouragement each carrying
out specific acts with the intent that this ¢rime be commined; and/or (3) pursuant to a
conspiracy Lo commit this crime;
COUNT 15 - SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

Defendamt and DELARIAN KAMERON WILSON did then and there wilfully,

unlawfully, and feloniously sexually assault with use of a deadly weapon, to-wit: a hand gun,

and subject JUSTIN RICHARDSON, a male person, to sexual pepetration, to-wit: by

FAWRDOCSN PR ITL Y NG THINTHO T 765 0h0T

N00528

-




R e &

Lo W0 o bt Lo L

12
13
4
5
16
17
18
15
20
21
22
23
24
25
26
27
28

forcing JUSTIN RICHARDSON to perform cunnilingus on DANIELLE BROWNING whilc
threatening to kill him and/or others if he did not engage in said sexual conduct, against his
will, the Defendant being criminaltly Liable under one or more of the following principles of
criminal liability, te-wit: (1) by directly committing this crime; and/or (2) by Defendant and
DELARIAN KAMERON WILSON aiding or abetiing one another in the commission of this
crime by assisting one ancther and by providing counsel and encouragement each camying
out specific acts with the intent thel this ¢rime be committed; and/or (3) pursuant 10 2
conspiracy o commit this crime.
COUNT 16 - COERCION WITH USE OF A DEADLY WEAPON

Defendant and DELARJAN KAMERON WILSON did then and there wilfully,
unlawfully, and felonjously use physical force, or the immediate threat of such force, against
RYAN TOGNOTTL with intent to compel him to do, or abstain from doing, an act which he
had a right to do, or abstain from deing, by using a deadly weapon, 1o-wit: a hand gun, and
fercing RYAN TOGNOTT! 1o masturbate his penis, said acts being sexuslly motivated, the
Detendant being criminally liable under one or more of the following principles of eriminal
liability, to-wit: (1) by directly committing this crime; and/or (2) by Defendant and
DELARIAN KAMERON WILSON aiding or sbetting one another in the commission of this
crimc by assisting one another and by providing counse]l and encouragement cach camrying
out specific acts with the intent that this crime be committed; and/or (3) pursuant 1o 2
conspiracy 1o commit this ¢rime.
COUNT 17 - SEXUAL ASSAULT WITH USE OF A DEADLY WEAPON

Defendant and DELARIAN KAMERON WILSON did then and theie wilfully,
unlawfislly, and feloniously sexually assault with use of a deadly weapon, [0-wit: a hand gun,
and subject DANIELLE BROWNING, a female person, to sexual penetration, lo-wit:
digital penetration, Deténdant NARCUS WESLEY penetrating DANIELLE BROWNING's
vagina, however slight with his hand and/or one ér maore fingers, against her will, the
Defendant being criminally liable under one or more of the following principles of criminal

lisbility, to-wit: () by directly commiiting this crime; and/or (2) by Deféndam and
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DELARIAN KAMERON WILSON aiding ot abetting one another in the commission of this

crimc by assisting one another and by providing counsel and encouragement each carrving

out specific acts with the inlent that this ¢rime be committed; and/or (3) pursuant o a

eonspiracy e commil this crime.

COUNT 18 —OPEN OR GROSS LEWDNESS WITH USE OF A DEADLY WEAPON
Defendant and DELARIAN KAMERON WILSON did then and thete wilfully and

uniawfully commit an act of open or gross lewdness by touching and/or rubbing the chest

and/or bultocks of DANIELLE BROWNING, with use of a deadly weapon, to-wit: a hand
gun, the Defendant being criminally liable under one or more of the following principles of
criminal liability, w-wit: (1) by direetly committing thi¢ crime; andfor (2) by Defendant and
DELARIAN KAMERON WILSON aiding or abetting one another in the commission of this
crime by assisting one another and by providing counsel and encouragement each carrying
oul specific acis with the intent that this ¢nme be committed; and/or (3) pursuant to a

conspiracy to commit this crime.

DAVID ROGER
DISTRICT ATTORNEY
Mevada Bar #002721

BY
LISATUZAICH ¢__J°
Chief Deputy Dhstrict Attomney
MNevada Har 3005056
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| Names of witnesses known to the District Artorney's Office at the time of filing this

2 || Infermation are as follows:
3 NAME ADDRESS
4 BROWNING, DANIELLE — HC 60 BOX 53007, ROAD MTN., NV 85045
3 CASTRO, JUNE —HPD P#825
6 DUNAWAY, BRIAN - HPD P#659
7 ESKANDON, ATTOR — 2101 W. WARM SPRGS RD., #4322, HND, NV 89014
8 FOUCAULT, HUSTIN - 690 GREAT DANE CT., HND, NV 89052
9 HARTSHORN, BRYAN — HPD P#]1146
10 " HENN, ITZHAK — HPD P#1202
1 JOHNSTON, MICHAEL - HPD P4634
12 NISWONGER, ANTHONY —HPD P#1003
13 PENA, RODRIGO — HPD P#857
14 RICHARDSON, JUSTIN — 690 GREAT DANE CT,, HND, NV 89052
15 SLATTERY, KYLE — HPD P#1306
16 TOGNOTT!, RYAN — 690 GREAT DANE CT., HND, NV 39052
17 TOGNOTTI, CLINTON - 2101 W. WARM SPRGS RD., #4322, HND, NV 89614
18
19
20
21
22
23
24
25
26
27 | DA#OIFRO317A/B/mmw/SVU
% Fr':([:i :]'EV#EITDJTAE
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STATE OF NEVADA,

Vs~

ORIGINAL

DISTRICT COURT

CLARK COUNTY, NEVADA

Plalntifi(s),

NARCUS SAMONE WESLEY,

Deftendant(s).

CASE NC.

Malll Magura

Robbie Hoiley
Donna Belta

Michae! Baird

NO G s W N =

Secret from above

Juansta Gibson

Joann Cremwinski

Kelly Russo-Winn

JURY

FILED
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t:LERﬁ«:"{.} THE COURT

C232454

DEPT. NO. XXV

8. Eve Crossman-Keenan

9. Betly Fisher

10.

Bennie Brunson

11. Barbara Wagner
12. Christine Forasta
13, Brenda Medeimos
14. Melinda Wright

ALTERNATES
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_ CLERK OF 155 COURT
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK

THE HON. JAMES ®. BIXLER, DISTRICT CQURT JUDGE, PRESIDING

THE STATE OF NEVADA,

Plaintiff,
V. Case No. Q7-C-2328%4-C
HARCUS §. WESLEY, Dept . 24
Defendant,

TRANSCRIPT GF PROCEEDINGS
Defendent Wesley's Motion to Suppress
COURTHOUSE
April 9, 2008

lLas Vegas, Nevada

Reported hy: Lee M. Bahr, CP, CCR 173

Lee M. Bahr, CCR 173 702-243-33d8005173
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APPEARANCES :

For the State;

LIZA LUZAICH, ES0.
Chief Deputy D. A.
200 Lewisa Ave.
Las Vegas, NV,
and
STACY KOLLINE, ESQ.
Chief Deputy D. A.
200 Lewia RAve,
Lasgs Vegas, NV.

85155

BB1l55

Defendant present in court out of custody.

For the Dafendant:

No other appearances.

CASEY LANDIS ESQ.
Deputy P. G.
Lag Vegae, NV.

and
JEFFREY BANKS, ESQ.
Deputy B, D,
Las Vegas, NV.

Lo & 8

iea M. Bahr,

0

CCR 173 TJO02-243-338
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Index of Witnesses

NAME OF WITNESS

Detective Curtis wWaske
Diract Examination by Ms. Luzaich...
Cross-Examination by Mr. Landis...
Cross-Examination by Mr. Banks...

Redirect Examinaticon by Mg. Luzaich...

Donna Lamonkbe
Direct Examination by Mr, Landis...
Cross-Examinaticn by Ms. Luzaich...

Redirect Examination by Mr. Landis...

Narviez Wesley
Direct Examination by Mr. Landis. ..
Crogss-Examinalicen by Mz, Kollinz..

Angela Wesley. ..
Direct Examination by Mr. Landis...

Harpus Wesgley
Direct Examimaticon by Mr. Landis...
Crogs-Examinaticn by Ms, Luzaich,

Page

40
&0
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TL
77
B7

g3
35

37

89
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TRANSCRIPT OF EXNCERPT OF PRGCEEDINGS

Hearing on Defendant's Morion to Suppress

THE COURT: This is the time ser for the Stcats
of Hevada v. -- this is Wllson, Delaricn Wilson.

MS. LUZAICH: Wesley.

MR. LANDIS: Wesley.

THE COURT: Excuse me, Narcus Wesley. Seorry.

All right, This is yvour motion to suppress,
correcrh?

MR. LANDIS: Correct, Judge.

THE COURT: And I think that we have reached
the point where we are going ko call a derective, isn't
that correct?

ME. LANDIS: Yes; Judge.

THE COURT: There is only one witness, right?

ME. LANDIS: No.

TEE CCGURT: There is more than cne witness.
¥ou are going to eall & couple?

ME. LANDIS: Yes.

THE COURT: Okay.

THE QOURT: The first witness then 1g7?

M5, LUZAICH: PFirst, Judge, I -- this all
arises out of the service of the search warrant, and

there ig at least one individual here that was pressnt

Lee M, Bahr, COCR 173 TO2~243-3306

N00536
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during the service of the search warrant that I think
ghould not be inm the gourtroom during the testimony.
That would be the Defendant's mother, whe is walking
out of the room right now.

I don't know who the indiwiduyal in the orange
ghirt is, but I am told that one of the Defspndants and
his mether and father wsre present.

MHE. LANDIS: Two things, Judge.

One, I don't intend te call her as :a witnegs.

Two, his stepmother was there. His biological
mother, whe that was, was not there during the search
warrant. I do think they have a right to be here this
morning.

THE COURT: Yes, if they aren't -- if they are
not potentilal witnesses, Lhey can, absolutely.

If they are potential witnesses, step vurside.

Anybody that is 3 potential witness in regards
ke this case, and in specific, specificg, search the
issuance -- the pearch, the actual search warrant as
axeciition on the regidenca azt -- what wag the address?

MS. LUZATCH: Gay Lane, 1450 Gay Lane.

THE COURT: All right. Anybody who is a potential
witness in regaxds_to that incident may step outside.

MR. LANDIS: And I ecan assure this Court that

the witnesses T do intend to call have besn asked to stay

Lee M. Bahxr, CCR 173 ?02-2&3-33%0537
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putgide,

THE COURT: That's fine, all right. So --

MR. BANKS: And, Judge, I am going to tell mom
that it is ckay for her to be in here,

THE COURT: Surs, y=ah, absolutsly.

MR. BANKS: Thank wyou.

THE COURT: Absolutely., all right. We are going
to call the detective, right?.

MS. LUZAICH: That's right. The State calls
Curtig Wesks,

THE CLERK: Come forward, sir.

Take the witness atand. Remain standing and
raige your right hand.
Wheraupon,

DETECTIVE CURTIS WESKE,

called as a witness herein by the State, having been
first duly gworn, was examined and testified as follows:

THE CLERK: Thank you very much.

Please stacte your name, spell your firsc and
last name for the record.

THE WITKNESS: My name 15 Curtis Allen Wesks,
first name is C-u-r-t-i-s. The last name is W-e-s-k-e.

THE CLERX: &nd your middle name is A-l-a-n
or A-l-l-e-n?

THE WLTNESE: A-1-l-&-1.

70'2-243'-333900538
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THE CLERK: Thank you.
THE COURT: o ahead.

DIRECT EXAMINATION

BY MS, LUZAICH:

G. Sir, are you a polige officer with the

Henderson Police Department?

3 Yes, I am.

Q. How long have you been so employed?
A, Since August 20, of 1539,

2. of 15997

AL Yes.

Q. And were you a peace officer before coming

te the Hendersdn Police Cepartment?

there?

A Yas, 1 was.

. And where was that?

A. In Juneau, Alaska.

Q. For how long were you a police officer

b

Almost five years.

Q. and while you were in Alaska, were vou a

patrol officer or were you a3 patrol officer and gomething

elsa?

B & patrol officer.
g, Okay.

When you came to the Henderson Police Department,

n00539
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did you get in as a patrol officer?

A, Yes, T did.

Q. And did you become something else as well?

. Yea.

0. What else dig you do?

- I worked on the ATF Fighting Crime Task Porce
for =2 little while I was in the property section of the
bureau. I wenkt to robbery and major crimes, and now I
am in what they call the Intel/Working to Target Repeat
Qffenders and gathering intelligence.

Q. Okay. Specifically, in Februmary, of 2007,
where were you assigned?

B Major crimes.

Q. knd the weekend of February l1ike 17, 18,

15, around there, was that what you believed to be All
S5tar Weekend with NBA and their Allstar game?

A Yes.,

Q. And did you or were you asked to participate
in an investigation of geveral offenses that cccurrsd late
gt night, Sunday night, February 19, 18, whatever the Sunday

night was was on Great Game Night?

A, Yes, ma'am.
0. How wss it that you particularly cgot involved?
A. Sergeant Dunaway called and asked me to

respond to an apartment complex.

100540
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Q. Where was the the apartment complex that you --
oh, and did you respond? Sorry.
A. I believe it was 2101 Warm Springsd, Warm Springs
is in the Green valley area,
Q. Okay. That would be Henderson, Nevada, right?
A, Yes.
Q2. And when you went to the Warm Springs
Apartments, was that late at night, early in the morning?
&, Early in the mornming,
Q. When you got there, were thers other police
officers already there?
B, Other police ocfficers or other detectives,

YES, ma"am.

o. & lot of them, correct?
A. Yes.
Q. And were there alsc some young kids that

you believed to be victims that were also there?

A. Yes, they were up in the apartment, I
believe. |

Q. And 1 swear when I say, "young kids",
anybody younger than me is & young kid.

Did you personally contact with any of those
kide ar that tima?

A We, I didn't,

Q. Wae there g detecktive that was kind of in

N003541
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charge of the investigation at that point?

A, Yes, there was,

Q. Who was thar?

A, Detective Nisworger.

. And could you spell for our wonderful court

reporter Niswonger?

A I believe it's N-i-g-w-o-n-g-a-r.
Q. If not, it's close engugh, right?
A, Yesu,

038 Okay. 2And is it your understanding that
Petective Niswonger kind of assigned certain tasks to
certain detegtives?

A. Yes,

a. And 1s it your understanding that certain
detectives were assigned to interview the victims of the
ocifenaes?

A, ¥Yags,

2. And that other detsctives were asked to
ga find and do things?

. Yes.

0. Arnd were you cne of the detectives that
were asked teo go find and do things?

A. Yes.

Q. Did you find and the things by yourself

or with somebody else?
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A wWith Detective Hartshorn, who was assigned
to -- basically, we were riding togather.

Q. And could vou spell his name for the court
reporier?

K. H-a-r-t-g-h-6-r-n, I balieve. I helieve
that is righbt.

. Okay. And what were vou and Detective
Hartahorn assigned to do?

Al The first thing we were assigned to do is
because information was passed on that they had went to
two bDanks, were forced to take out money so they just
tried to get ahold of the bank. They kiew it was early
in the morning, but there is numbers on the bank that
we could call and try to get video surveillance lockdown.

Q. Okay.

Now, just for the record, and I'm not offering
this for the truth, I'm just offering it te lay a foundation,
and for purposes of what it was, what was your understanding
cf the offenses that had occurred?

M. One of the subjects had taken one of the
victima around in a vehicle with a gun pointed at them and
made them use their ATM carw in the drive-through lanes,
and taken cut money.

S0 we knew that most of these cams have cameras

on there, so they were wanting to see, you know, 1f they

Lee M. Bahr, TCR 173 ?92—2.43—333900543
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can get that transaction lackdown and see if we could get
photos.

. Gkay.

And you talked about one suspect. How many
suspects is it your understanding that thers were?

A, I was told that thesre was two.

2. And was there a description of the suspects
given to you, generic descriptions?

A Two blacik males, and ¢ne was taller and one
was shorter.

Q. Ckay. And in addition to going to the ATM,
what =lse was your understanding?

A. As far a5 the crime?

Okay. I was told that they went intc a house,
held them at gunpoint, put them down at gunpoint, took
one of them te the ATM to get cash. They wanted money.

And then after that, they attempted to make
her perform sex on each other, and then actually gne of
them, or both of them may havée touched one of the females
when they oouldn't perform sex, I asked for a guy named
Grant .

It all happened at 650 Dane, and that's, based
on what we had at that point, it was kind of generic because
they were still in the middle of the interviews, they were

getting the sexual assault detectives te do what they were
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trained ro do the interviews on that, and so then that's
when we were assgigned to go the first Ehing we were assigned
ta do ar the bank.

Q. And when you were assigred tg investigats
the angle of the bank, did you have any ldea who the suspects
ware other than that they were black males?

A Ho.

Q. Okay. So, when you were assighned te investigate
the bank, and go, what exactly did you do?

&. When I went to the bank, at tbat point all I
bad to do was get the numbers, and I got 2 recording on one --
I can't remember which one -- and then the other one I talked
to somebody, and said, hey, this is about the time it ccocurred
but we would like it from this time, I think it was about
midnight until five in the morning. and this probably was
the number cone lane, if you could just freeze averything,
¥ou should have a black male and & white male in the front
seat, and T believe at that time they gave me the victim's
name that used the ATM card.

I can't remember what his name was, bub I belisve
I said this could be the account number that it was,

0. Okay. Was the bank -- at the time that you
were Specifically centacting the bank, was the bank open
yet?

A. No, it was clesed. It was just like an
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answering service that we used to check in on it, and then
after that I had no mere dealings with the bank.

Q. Okay. And about what time of the day was
that?

A. Probably five o'eclock in the morning, five,
gix o'clock in the morning. I think T got tg tha scene
about three, something like that.

Q.  COkay.

S0 after you czlled and left messages for the bank,
what did you do?

A, After that Lhe sergeant, Sergeant Dunaway
said, hey, let's go up to 630 Great Dane. We want ta get
eur crima scene coptinuum there so we need to clear tha
residence, we have got a protocol to make sure nobody else
is in there. So that's what we did. We procseded to §90
Great Dane,

g. Okay. And when you were at 6350 Great Dane,
did the crime scene come?

A Yes, they did.

Q. Rhod did they go in and do whatever it is
that they da?

A, ¥as, they did.

£y, Did vou stay there the whole time at the
crime scene or did you go do something else?

A. o, while they were in there, we koocked

]
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on doors to gee if we could get any information which
nothing really panned out, and then we looked up because
we knew it was a rental, and we thought, ckay. then mavbe
we would try to find where the renter lived hefore, so we
had our lapcop, and I think it was Hartshorn who looked
up Clark County Assessor's file, looksed up £90 Great Dane,
and it came back to Victor Michalak, I'm pot sure I'm
saying it right.

But -- and he lived up near there jir Southern
Hills. 5o at that point we went up there and knocked o
his residence door and talked with him.

Q. And when you talked with him -- when vou
talked with him, did yvou explain to him what had occurred
and why you were there?

A. Yeah, we said that a pretty sericus crime
had occuyred at that residence, arnd we were locking, yan
know, to ses whé rented the house before him, or if he
knew a Grant.

At that time he said, well, the house was rented
L¢ a Brandon Preston, whe worked Ear Countiy Insurance,
or Countrywide, I believe, and that he had a roommate, he
nad some roommatess, but he had 2 roommate that he believed
hig name was grant.

0. Ckay.

While you were having this conversation with
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Victor whatever his name is, about what cime of the day
is it by now?

AL This i3 in che morning. This is getbting
closer, I think, to eight or nine.

Q. Okay,

And with the informaticn about Brandon Preston,
what did you then do?

A We called Country -- Countrywide, and they
told us they did have a Brandon Preston that worked thers,
and they gave us a phone number to contact him with, and
g0 I called that phéne number.

G. Did you contact Brandon Preston persanally?

a, Yes, I did.

&8 Did you have a conversaticn wikh him about
what you knew?

A. Yes.

Q. And did you get information about an
individual named Grant?

A Yes.

Q. Did he give you actual liks residence
information, I know grant, and he lives at such and such?

A.  Yes; he did. He told me he was still
rocmmates with him, however, they had moved, and sc he
gave me that address, and said that he should be at honme

right now, and so we proceeded over thera.
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Q. You physically went over to that locatien?
Yes,
Q. And is that =till in Hedlderson?
A, Yes.
Q. And when you went to that locatinon, what
happensd?
A, At the point we knocked on the door, I made

2 phone call bacause he gave me Grant's phone pomber, Wa
knocked on the deoor, we called, and we saw his car in the
driveway, and there was no answer.

And o I can't recall I called him back, and 1
gaid, well, thiz was actually targeted towards him co are
you concerned for him, too, and he sald, yes, he was.

Q. And, I'm sorry, when you say, "called him
back'", who is "him'z

A Brandon.

(2 Ckay .

A, And he sald; yes, he should be there, and
there is no reason why he shouldn't be answering the door,

5S¢ at that time we got the manager's key to cpen
the door, stood at the battom &f the dacr and called guk,
"Henderson police, Branden, are you okay? Henderson polics,
Brandon, are you okay?!

At that time he woke up and came out, and his

said, yeah, he wag fine, and that is when we had our

100549

Les M, Bahr, CCRE 173 702~243-338%




