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Q. What was the purpose of that?

A. Te brief it, you know, they do the recon,
and do all the briefing.

Q. Chkay. Had you asked them to ke on the
loockout for anybody who comes and goes from the residence?

A QEE.

Q. And did they indicate to you whether or
not anybody came or went from the residence while you
were gone?

A. They didn't indicate that they had anybody
leaving or not. But once we got to the scene with the
pelice, then we immediately, Detective Hartshorn and I
immediately went and sat, sat at the residence and put
eyes on there, took up the surveillance and the vehicle
was still parked there, and soc we just sat there,

Q. Ckay. .

A, And we saw SWAT serve the warrant.

. And did you have SWAT serve the warrank?

A, Because of the nature of the crime, because
there was a gun involved, that we had informatien that
there was & gun involved, sexual assault, robbery,

Q. Iid you watch SHWAT serve the warrank?

A Yasg.

0. And when they served the warrant, did

they knock, anncunce and entey?
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A. Yeah, we watched it from afar, I mean, we

gtayed away.

Qo Right, but you could see --

a Yes.

Q. -~ that it was happening?

A Yes,

8] Okay. And then what did vou do?

A. Waited for them to clear the regidenrce,
and once they say it is okay, you know, then we go in.

And, basically, at that time, I was getting my
stuff ready. I was out of the vehicle. I just pulled the
vehicle up closer to the house, and I was at our car getting
cur stuff ready, and ﬁarcus came out. They brought Narcus
cut, and that's where I began to do our interview, and
everybody else went in and searched.

Q. Okay, you are pointing somebody out.

Was there an individual in the residence that
physically walked outside that you see here in court
today™

&, Yes.

Q. Can you deseribe where he is sitting and
what he is wearing?

A. He is wearing a pants and suit jacket, a
brown gray tie, sitting at the Defendant's table in the

middle.
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MS. LUZAICH: Your Honor, may the record reflect

identification of the Defendant?

THE COURT: The record will so show.

MS. LUZAICH: Thank you.

Q. Was it your understanding that there were
alea other individuals in the house?

A. Yes.

Q. And did you ultimately speak with them as

well?
A. Yes, I did.
Q. Okay. You spoke with the Defendant?
A Yeg.
Q. Bid you give him his rights per Miranda?
A Yes, I did.
g. Did you do it by memory or from a card?
A. I believe I was handed a card.
. Okay. And did he express to you that he

understood his rights?

A. Yes, he did.

2. And then did he talk te you?

AL Yez, he did.

Q. Ckay. Now, 4id some -- after you spoke
with the Defendant, did something happen?

Did you find something out, relating to his

father?

Lee M. Bahr, CCR 173 702~804-6167
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A. Ckay. With his father., you know, once we
went back in there --
Q. Ckay. Maybe I should rephrase that. I

don't know if it was after.

A Right.

Q. Did something happen with his father?
A, Yes.

Q. What?

A. Well, his father demanded -- his Father

and mother, I believe it's his mother, demanded a copy
of the search warrant; and I said it's out in the car, I
will get it in just a second, went out to the car and got
it, gave it back to them, and while he was reading it,
you know, I asked if there is any guns in the house, he
said his nephew used to have them, and zll of a sudden,
he said;

"Thie is wrong. The power is in my name. It's
not in Nascus's name."

And T got his name, and his name is Narbis.

Q. Could }ou gpell that?

R, Well, it's spelled two different ways, I
mean, on recoerd, in scope, it's N-a-r-b-i-s, or b-i-g,
and I believe in Nevada Power it was N-a-r-b-i-z.

Q. Ckay.

S0 the Defendant's daddy indicated to you that

Lee M. Bahr, CCR 173 702-804-6167111453
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there was some incorrect information in the search warrant?

A Yes.

Q. Once you found that cut, did you do anything?

A. Not right at that moment.

We finished what we had there, got his stuff,
and then transported him to the jail, booked him into the
jail, and then the next morning when I came back in, I
locked in wy mailbox. We have a box there, and there was
a copy of the subpoena. Sco I looked at that, and that's
where it said:

An asterisk: “Please note.,." I have to lock
gt my notes, something te the effect:

"Please note. Individual's first name is

different from your reguest.n

Q. Ckay.

Now, when you say there was a copy of the subpoena
in your box, would that be the subpoena that you had sent
to Nevada Power?

A. It was her reply. Her reply, I'm sorry.

Q2. But pertaining to the subpoena?

A. To my éubpoEna.

2. Ckay. That you sent to Nevada Power?

A, Yes.

M5. LUZAICH: May I approach the Clerk?

THE COURT: -Sure,

Lee M. Bahr, CCR 173 702-802-6167001454
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{Wherenpon, four exhibits were marked for
identification by the Clerk as State's Exhibits 1, 2,
3 and 4, respectively.}

MS. LUZAICH: For the record, the Clerk is

marking four pleces of paper State's Proposed Exhibits

They have been shown and are reshown to defense
counsel, ang I den't know that they are in the correct
oprder, so 1, 2, 3, 4 are kind of just random number.

Q. Detective, I am showing you what has been
marked as State's Proposed Bxhibits 1, 2, 3, 4, and can
you tell me, do you recognize these?

A. Yes, I do.

Q. What are they, understanding that 1, 2, 3,
4 may be out of order?

&, & subpoena 1 sent, and her reply, Ms.
Lamonte, I believe Ma. Lamonte sent them from Nevada Power.

ME. LUZAICH: Move into evidence.

MR. LANDIS: HNo cbiection.

THE COURT: Admitted.

THE CLERK: Which one?

MS. LUZAICH: All four.

THE CLERK: &l four?

BY MS5. LUZAICH:

0. And for the record, on State’'s Proposed

Lee M. Bahr, CCR 173 ?uz—an4—516(7}01455
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Exhibit 2, is that where the asterisk with the note that

you just described is?

A Yes.

Q. And can you read it into the record for
me?

A. "“Please note, Individual'e first name is

different from your request.”

Q. And on it -- ckay. S5 from the time
that you spoke with her on the phone, you immediately
left, went, did vour surveillance, for want of a bettar
word, you looked to see what was there, and you were
just deoing things until you served the search warrant?

A. Yeg,

M5. LUZATCH: Okay, thank you. I will pass the

witness.
THE COURT: Cross.
MR. LANDIS: The Court's indulgence..
THE COURT: Sure.
CROSS-EXAMINATION
BY ME. LANDIS: -

Q. Good meorning.

A, Good mérning.

Q. We can agree that throughout this process
from when vou got invelved until your investigation

concluded, that time was of the essence, yes?

Lee M. Bahr, CCR 173 T02-804-68167
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A, Yes,

0. And you proceeded in that fashion, with
pretty much everything you did, correct?

A, Yeg,

2. And that included the drafting and iesuance
©of the search warrant for Gay Lane?

A. Yes, I was gathering information from other
detectives as well.

Q. To put it anather way, you didn't want
to wait three days to.-get that search warrant, is that
earreckc?

A Right .

Q. And before we get into that search warrant,
I want ko talk a 1itt}e oit about the order of events
involving the interrogation of Mr. Wilson, and the trip
to UNLV, or at least you receiving the information from
UNLV, the football roster, okay?

A, Yoz,

Q. I think yYou testified on direct, and correct
me if T am wreong, that the first of those two events was
the interrogation of Wilson?

A, Yes.

Q. And then thereafter, sometime thereafter,

a short matter later, you got the roster, correct?

A Yagz,
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Q. Page B2 of the interrcgation of Wilson,
lines five and =six.

Do you recail Detective Hartshorn saying during
that interrcogation:

"We already know who Narcus is, bro. He was

on your foothall team. He played...

{incomprehensible} right?"

A, We were going in and gut of the room there

so he may have said it, I may have been there. I'm not

sure.
Q. All right. He did say it or he may have
said ig?
A, No, if it's in there, he said it.
Q. Ckay.
A. But you would have to ask him.
0. Would §nu aqree that it is indicaktive that

he knew Narcus was on the UNLV foothall roster during that
interrogtion?

F. 28 He could have been lying, you know, because
at that time CGrant said that he played football, and so we
were guessing that he was a football player with him, I
mean, I don't know.

. ¥ell, as to your search warrant, I only
want ta tazlk about what's in the search warrant. I don't

want to talk about what you do that was not in the search

Lee M, Bahr, CCR 173
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Wwarrant, ockay?

A, Yag.

Q. You sald that scmewhere during the interrocgation
of Wilson he teold you quys that Narcus lived somewhere on the
west side of town with his parents?

&. Yed.

2. And that's during the interrogation that
oceurred at Circus Circus, correct?

A, Ng, there was a time when I went and showed
him his picture at the jail, and that's when he told me.

Q. A little different than what you testified
on direct, correcgt?

A. As far.as what?

Q. Receiving that information, and let me
¢larify:

During the interrogation at Cireuns Circus, that
was recorded, ceorrect?

A, Yes.

Q. At that time, he didn't tell you where
Narcus lived, did he?

a. I'm not sure if he told us on that or not,
I have to look at the trangeript.

Q. Would that refresh your recollection?

A, If I read the whole transcript, yes.

Q. May I approach, Judge?

Lee M. Bahr, CCR 173 702-804-614]()1 459
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THE COURT: Yes.
BY MR. LANDIS:

2, When is it where you talked about Narcus?

A. Yeah, right here he says:

"Somewhere on the west side but I really don't

know. *

Q. But definitely not on the west side of
town with Ris parents, corract?

A. No, I believe that the parents were probably
at the jail.

Q. Very well. Well, we can agree nowhere in
that statement, that recorded statement that occurred at
Circus Circus did he say Marcus lives on the west side of

town with his parents, is that right?

&, Just right here, right now.
£, Gkay.
A We have Vegas, somewhere on the west szide.

MS. LUZAICH: What page?

THE WITNESS: Page B3, page B2 and page 83, I
believe that's it. Yes, sir.
BY MR. LANDIG:

D. Reading that refreshes your recallection?

A. It refreshes that, you know, like I said,
we were both in there, you know, he gaid, west side of

Vegas on this.
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Q. Okay. But nowhere in there does he say
west zide of town with his parents?

A Not that I saw, no, sir,

Q. And you would agree this is agcurate?

B Yes, yes.

Q. Now, ycu mentiofied a possible second time
that you spoke to My, Wilson, correct?

A Yas.

Q. You didn't talk about that on direct.
Could you give me a little background of what occcurred,
why that eccurred, ané where it occurred?

A, It occurred at the Henderson jail, and I
took a picture of Narcus's DMV photo over there and
identified him.

Q. When did that occur in the order of events?

A, That occurred before the search warrant,
and just before he went to the station or went to the
jail.

. Was thgt before or atter vou conducted
your first surveillance of the Gay Lane address and saw
the white Chrysler?

A. That was after that.

Q. All right. And it's your testimony here
that during that secnﬁd interrogation or second interview

with Wilson at the jail he told you that?

Lea M. Bahr, CCR 172 702-804~-6167
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A Yag,

Q. Was that interview transcribed? Was it
recorded?

- No, it wasn't. He was still up in bkooking.

Q. Did that second interrogation of Wilson

occur before or after you drafted your search warrant?

A That occcurred before.

o Eefore?

A. Yes.

Q In that search warrant, you go through a

lot of the ewvents that you testified to teday, correct?

A, Yes,

Q. Do you inform the reviewing magistrate that
Wilson said Wesley lived on the west side of town?

A, I would have to look at the search warrant.
Yes, it is in the search warrant.

Q. What pége?

A. It deeen't have a number. Next to the end.

ME. LANDIS: May I approach?

THE COURT: Yesn.
BY MR, LANDIS:

Q. Does reviewing that refresh your recollection?

A it says that I showed a photograph of Narcus
Wesley to Wilson.

Q. I am going to keep that there., I understand

Lee M. Bahr, CCR 173 T02-804-6167
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that's in there, but is the information ahout the location
of where he lives and that he may live with his parents, is
that in thezre?

A. Ho.

o, Ec, obviously, the reviewing magistrate did
not have that information at the time that he obviously
reviewad the request?

A. No, sir.

Q. When you went to the Gay Lane address for
the firgt time and cbserved that Chrysler, did you thereafter
contact the DMV and check the registration?

A. Hot DMV, pur -~ and I can't recall, this is
a while ago, we either called dispatch at that point or we
had laptops in our caé, toa.

2. And that's where you gained the information?

A Yea.

Q. And the information you gained was that that

car was registered to Narcua?

A. Yeg.
0, And ocne other persomn?
A, YR,

Q. And that it wae registered to a Valley View

address?
& Yas, Valley, not Valley View.
. I'm sorry. Let me bhe mors precise, Valley
Lee M. Bahr, CCR 173 T0Z2-804-6167
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Drive?
A. Valley.Drive, yes.
2. Okay. Did you learn at that time, communicting

with whoever it is that you did communicate the dates of

registration?

A to.

Q. Did you learn that the car was currently
registered?

A. Yes, I believe it was currently registered?

Well, if you will look right there, and I have no
recollection of it being expired, that registration.

Q. Did you learn the date that that registration
began, that most current registration?

a. No.

Q. Angd you had that information at the time you
drafted your search warrant request?

Yes?

A. I didn't have it with me. We cbtained it.
It was accessible to me, Yyes.

Q. You knew that though at the time you drafted
your search warrant?

A. Yes, I knew that that vehicle was registered
to him..

Q. And ycﬁ knew it was CLo that Valley Drive

addresa?
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A, Yes, 1 believe s0.

Q. And your search warrant requeet, you informed
the magistrate --

P Yes,

Q. Let me be more clear.

You informed the magistrate that the car is
registered to Narcus, correct?

A Yas .

Q. ¥You informed the magistrate that the car was
registered to Narcus at that Valley Drive address?

A. No, sir,

G. There is pelice procedure on how you reguest
information from administrative agencies, correct?

A Sometimes, yes.

Q. And you know I couldn't call Mevada Power
and get any information I wanted, correct?

A, I den't know. Some people can get it if
they have contacts, and soc forth, and once again, others
can't get it.

Q. I undergtand. But we can agrea that it
iz under the suhpoena.power that you get that information?

. Sometimes. If there is emergencies, there
are setup ways, where, hey, they get it to us within 72
hours.

Q. Ckay. You know pecple at Newvada Power is

001465
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what vou are saying?

A. This 14 the second time I ever talked with
Donna .

Q. Ckay. At the time that you called Donna
at Nevada Power, had you drafted your Nevada Power subpoena
yet?

A. M.

Q. How long after you communicated with Donna
did yeu draft that subpoena?

A, Right after I phoned.

Q. As soon as you hung up the phone?

A, You just go on the computer, you have got
a shell, and you turn_it on, and print it, and that's it.

Q. And in relation te that, when did you send
or fax a subpcoena to Mg. Lamonte?

A. I believe I went and faxed it over to her
before we left.

Q. All right. On that subpoena, you did send
to Donna Lamonte, you list Narcus Wesley's name?

A. Yes.

Q. And you list a Sogial Security number?

A. I beliave I had his Sccial Security and
birth date on there, I believe.

ME. LANDIS: If I might approach, Judge?

THE COURT: Yes.

Lee M. Bahr, CCR 173 ?DE-EG4~EM1466
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BY MR, LANDIS;

Q. Would reviewing your subpoena refresh your
recollection?
W Yes.

MR. LANDIS: May I approach?

THE COURT: Sure,

ME. LANDIS: Could we approach very briefly,
Judge ?

Sorzy.

(Discussion off the record at the bench between
the Court and counsel.)

THE COURT: All right., We are going to take a
brezk at noon for at least 20 cor 30 minutes, bubk right
now, we are goilng to take a five minute break so we all
can run tg the restra;m real guick. So we are going to
be in recesgse for five minutes,

wkEEw

{Whereupon, a brief recess was had.

After recest, all parties present, the following
proceedings were had in open court:)

S

THE CQURT: All right. We are back on the record
ot the State of Nevada v. Narcus Wesley.

Go ahead.

ME. LANDIS: Thank you, Judge.

001467
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Whereupon,
DETECTIVE CURTIS WE3SKY,
resumed the witness stand, having been previously duly
sworn, was examined and testified further as follows:
CROSS-EXAMINATION
BY MR. LANDIS: {Continuing)
2. You got that subpoena, that you sent to
Ms. Lameonte, correct?

A HNo, the cne T received I got, I don't

have the -- you gave me this one.

Q. Okay, the Court's indulgence. Well, can
we agree --

A. I'm sorry, yeah, you are right, This is

the one, yes.
Q. It might be her fax return, but 1t is
more or less the exact same thing as that, sir, right?
A, Right, ves, yes.
Q. And on that you have a name, you put

Harcus Wesley, correct?

A. Yes,
Q. You put a Sorial Security number, correct?
A. Yes.
Q. Could you to protect identity just give us

the last four digits of that Social Security number that

you left on that subpoena?

n01468
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I A

name, which isg
A
.

A,

3280.

Do you list an address on that subpoena?
No, I den't.

There is a number of vowels in Mr, Wesley's
his D R number?

Yen.

What is that?

That 's ocur report number.

MR. LANDIS: Qkay. May I approach, Judge?

JHE COURT: Yes.

BY ME. LANDIS:

Q.

Where in the world did you get that Social

Security number from?

A.

Bakalas.

0

®

Q.
A

I believe it was given to me by Detective

Detective Batkinsg?
Bakalag,
Okay.

I helieve from the UNLV records, I'm not --

I'm not positive but =-

0.

In your gearch warrant application, you

alse list a Social Security number, correct?

A

¥Yes, I believe s0.

MR. LANDIS: May I approach, Judge?

THE COURT: Yes, of courss.,

01463
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BY MR. LANDIS:

Q- I aszume you don't remember that Sccaal
Security number offhand?

A No.

ME. LANDIS: May I approach the witness, Judge?

THE COURT: Yes.

{Whereupon, Defendant's Exhibit A marked for
identificatiocn by the Clerk.}

BY MR. LANDIS:

Q- Showing you what has been marked as Defendant's
Proposed AT

A. Yes, sir.

0. Doee réviewing that refresh your recglleckicn
as to what Scocial Security number yeou liasted in the gearch
warrankt?

AL ¥Yea, it's a differsnt cne.

Q. Could you tell us the last four digiks that
you listed inm your search warrant?

A. B230.

ME. LANDIS5; May I approach?

THE COURT: _YEE+
BY MR. LANDIS:

Q. Where did you get that Social Security number
from?

A. I said I thought I got it from Detective

ng1470
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Bakalas, and there was a lot of papers and stuff, and I
may have picked up the wrong one.

Q. Ckay.

How, I want bo talk a little bit about your
communications with M=2. Lamonte?

B Ckay.

. You testified on direct that the first thing
you asked her for was an address?

A. Yes.

g, Did you cive her an address and a name, an
addresz with a Social Security number or just an address?

A. I just gave her the address, and 1 said the
name I am locking for i1s Narcus Wesley.

. And you gave her those two tidbits of
information before she responded to any of your requests
at allz*

A. Tes.

Q. 2nd that address you gave her was the Gay
lane address?

K. Mo, I gave her the Valley address.

Q. I'm sorry, the Valley Drive address?

A, Yes.

o. What wés her repponse to the best of your
recollection to that?

A. The best of my recollection was, okay,

001471
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there is no power at that address. Let me check something.
and then took a second, and the power was turned
cn in the same at this Gay address, 4232 Gay Avenue,

[ Eetween the time that she said the power
wag turned off up until the time she gave you the Gay Lane
address, did you give her any Eurther information?

A, I don't kelieve 30,

Q. While on the phone, was there any further
communicaticns by you or by Ms. Lamonte?

B, I believe about the subpoena, I said T am
gending her a subpoena.

Q. Ckay. How long after you hung up the phone
with Ms. Lamonte did you start drafting your search warrant
on that secasion? Identification?

A. Hours Frabably. I think, you know, we went
out there. We had to -- we went oubt there, checked the
address, found the vehicle, made a call to SWAT, sat there
for a Jittle bit, and then, as I said, I showed that
photograph to Wilson, and then I went and started my
affidavit based on, I-think, you know, based on because
avaryhody had a section of what they did.

So 1 am going by some of what was going on the
other line 50 it was probably a few hours.

Q. Would it be fair to say that you senk SWAT

to begin recon in anticipation of the search warrant bheing

(01472
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written?

A. Yes, I always call ahead of time and say I
am applying for a search warrant.

2, Okay.

Whenn -- as a detective in Henderson, who do you
tend to send your search warrants applications to, what
Judge?

a, We have Judge George (phonetically} and Judge
Berg (phonetically), and ideally, if they are not available,
there is a Judge in Boulder City.

o. Is it fair to¢ say that the majority of them

go to Burke or George, don't they?

A, Yes.
Q. This one went to George, correct?
A I believe so.

Q. You were confident that the search warrant
was being granted, and you sent SWAT out because George
always grants your search warrant reguests, doesn't ha?

AL I have never had any declined. Se, you
know, that's not te say he won't,

0. We are not talking about won't. He never
has?

A Ha.

MS. LUZAICH: Well, cbkjection to the form of the

gquestion. I think Detective Weske hasn't had cne declined,

101473
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but he certainly can't testify whether anyone slge has.

THE COURT: I think that is probably corrsck.

At some time, you don't know whether he has declined anybody
else's applicaticns, do you? You just never had one that's
been declined?

THE WITNESS: Listen, I will tell you scmething
about Judge George. He reads every piece of information on
that form. You are there for a while.

MR. LANDIS: 2and I would object to that en
foundation, Judge.

THE COURT: Owverruled,

BY MR. LANDIS:

Q. When you arrived at the address to execute
thie search warrant, how long was SWAT in the house before
you entered?

M5. LUZAICH: Well, that assumes facts not in
evidence. He didn't enter.

THE COURT: rRephrase that. 7You may have misled
what you are asking.

MR. LANDIS: Right.

Q. Is it your testimony that SWAT brought
Narcus out of the hcuge?

A. Yes.

Q. And that's before you ever entered the

house?

N01474
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A Yes.

Q. But there came a time that you entered

the houze?

A, Yag.
0. When was that?
A. After our interview. I brought him back

in there. We sat him on & chair, and somecne sat and
watched, and I gave dad the search warranb, and then I
went back in the back bedroom.

Q. Who cuffed Narcus?

A, Well, i believe SWAT because he had zip
cuffs on. We were trying to actually get those off but
I don't carry cutters.

2. Did you have any communications with SWAT

about what occurred before you tock custody of Marcus --7

A. Ch, they knew the case, ves.
Q. That's not what I am asking.
Did you have any conversations between -- with

SEWAT abwout what occurred in the house before you tock
possession of Narocus?

A. No.

Q. S¢ you have no idea what may have been said
between SWAT and Narcug?

A, No.

Q. Or what may have been been said betwesn SWAT
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and members of Narcus's family?

A, No.
Q. Where did this interview take place?
&, utside in the car. I believe it was concluded

in the car.
. A police issue car?
B, Yag.
MR. LANDIS: The Court's indulgence.
THE COURT: Sure.
ME. LANDIS: With the Court's permission, I will
hand the torch te Mr. Banks for a few guestions.
THE COURT: Go ahead.
MR. BANKS: Thank you,
CROSS -EXAMINATION
BY MR, BANKS:
Q. Thank you. Detective Weske?
Oh ves.
How do you do, I'm Jeff Banks?

I'm fine, thank vou.

°© » o >

I believe, and I want to be fair, and I
think it's actually your words in the interview with Mr.
Wesley, did you explain to him that he was not free to
leave, is that -- is that fair?

A. Yeg, I belisve so.

Q. Okay. .And I want to take you back to your
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direct with Ms. Luzaich, I wrote it down. I don't want
to misgquote you, but she had agked you about scme rights
that were maybe relayed to Mr. Wesley?

A Yes.

0. And I think you said:

"I balieve I was handed a card.,.”

When it came down to whare when you were recalling
the Miranda rights, is that fair?

A, I do it both ways, I mean, I don't carry a
card with me.

Q. Okay.

b I don't have a card with me. Scmetimes it
is handed to me, a card.

Q. Ckay. And when somebody is not fres to leave,
it is wery important at that point that those righta are
communicated to that person, is that fair?

A. Before you do an interrcgation, yes, sir.

Q. Okay.

And when somebody is not free to leave, it is
of utmost importance that those rights are communicated
ta that perscn, ia that fair?

A. it depends on the situation.

Q. Okay. And I am talking aboukb the situation
where gomeone i1s not free to leave, in a situatbtion where

somebody is not free to leave, it is of utmost importance

nC1477
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that those rightsg are_CDmmunicated to that person, is that
fair?

A. Like I said, if wou are on a traffic stop,
you are not free to leave., I don't think you need to read
Miranda so it depends on the situation.

If I am going to interrogate about a crime, ves.
They are not free to leave, and they are in custody, yes,

I do read them.

Q- Okay. He was not free to leave?

A. Right .-

Q. And he was in custody, that's fair?

A, Yes.

0. It was like a zip tie?

A. Yeah, I believe they have those plaatic

ties, yes, sir,

Q. Okay. 8o at that point, it was of utmost
impartance that he be given theoae rights, is that fair?

A. Not at that point. At the point where
I start my interrngatinn is where he needs to he read
Miranda from my training and experience.

If you just come ocutbt of a house handcuffed, I
am not going to read him his Miranda rights right then
and there.

M5. LUZAICH: Well, Your Honor I am goinrg to

ckbject to that whele line right there because whether or
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not Miranda is required is a legal issue. It's not an
cpinion by the detective, I mean, what the detectives
believes doesn't matter.

The bortom line isg:

Pid he or did bhe not do the right thing legally,
and that's something the Court is going to decide, mot
the detective.

BY MR. BaNKS:

0. ¥You gave him his Miranda rights one time in
this whole interacktion?

A. I believe so.

Q. Okay . And it was when he came out of the
house, and he was in ties, and he was told he was not free
to leave, is that fair?

A. Yes, I would have to lock at the transcript
of exactly when I read them to him.

MR. BANKS: ©Ckay. May I zpproach?

THE COURT: Sure.

THE WITNESS: Okay.

BY ME. BANKS:

Q. Training and experiences told you that that
was the right time tc communicate those rights to Mr,
Wesley, is that a fair characterization?

A, After I made sure he was ckay, yes.

Q. All right. And you said you believed
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you were handed a card, and you don't carry a card with
you?

. No.

Q. Ckay. 8o it is not like you have cne as
you sit here today on you?

A. That's correct.

Q. On your person?

a. Correct.

Q. The card exists, and it is vexry specific
with those rights -- let me back up.

That card is very specific with the rights that
are read to the accused, is that fair?
Yes.
Okay. And it's very thorough?

Tes.

oo o

Ckay. And the card exists so when somebody
doesn't have ir all memorized, the card exists so when
somebody doesn't have it all memorized, you say the right
things to the accused, right?

A Tes, sir.

Q. And we can agree that's of paramount importance
when you read those rights to somebody, tell them what their
rights are before they start talking, you want to be satisfied
that they know what you are talking about, is that fair?

A Y=g, that they understand their rights, yes.
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C. And that they understand those rights, is
that fair?

k. Yes,

Q. Ckay. And you want to be comfortable, at
least in your mind, that they are knowingly and intelligently
giving up those rights and talking to you, is that fair?

A, Yes.

Q. I have been told, you know, that I want --

I want to make sure that he understands his rights, vyes.

Q- Okay.

AL He has a right to know them.

Q. Ckay. And we can agree on that card, you

have seen the card?

&, Yea.

Q. You are familiar with the card?

A Yag.

. He can.agree o the card that there is

part of the card that there is a guestion, do you understand
these rights, and you waive them and give them up.

Es that -- iz that fair based on what you have
geen on the card?

MS3. LUZAICH: Objection, that is not the card.

THE COURT: Well, we haven't seen the card for
that matter, and I'm not quite sure exactly what your

peint is, but we got to get there guicker.
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BY MR. BANKS:
Q. If you know.
A. Well, there is wvarious cards.

Q, No, I don't. I am talking about the Henderson

a1e

A. The Henderscon one,

Q. And if you don't know, you don't know?

A, I don't know what the bottom says.

2. Okay. Where -- can you tell me where in
the transcript you clarified it with Mr, Wesley whether
he understood the rights that you read to him?

A After each one I asked Mr. Wesley,

MS. LUZAICH: I ask him to just have him read
the rights as he read them that day into the record,

THE WITNESS: The first thing that I say is the
firgt thing is you have the right to remain gilent. The
first thing, you have the right to remain silent, do you
understand that?

Yes,; sir.

Anything you say can and will be used against
you in a court of law. Do vou understand that?

Uh-huh.

You have the right to have an attorney present
when I am guesticoning you if you wish. If you cannot afford

an attorney, one will be appointed to represent yon before
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you answer any gquestions. Do you understand that?

Yeah,

MR. BANKS: OQOkay.

THE WITNESS: And any time you can stop answering
these questicns.

BY ME. BANKS:

o. Okay .

Aand can you show me where in that transcript that
you -- that Mr. Wesley made it <¢lear that he was waiving
and giving up those rights?

A. No, it deosan't.

I won't ask him about waiving his righta, I asked
him if he understood those rights.

Q. Okay. And just so your testimony i1s clear,
you never did ask him if he waives them and gives them up,
is that fair?

A, I just asked him if he -- right, I just asked
him if he understood those rightsa.

. Dkay. .And cne more guick dguestion:

Did you ever explain o him -- I know you
explained to him he has a right te an attorney before
questioning.

Did you ever explain to him that he has the right
to an attormey during guestioning?

A. No, I said one will be appointed to represent
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you at no c¢ost to you before any questions. Do you understand
that?

and he said: Yes.

MR, BANKS: Thank you. That's all I have, Judge.

M3. LUZAICH: T just have two.

THE COURT: &All right.

REDIRECT EXAMINATION

BY MS. LUZAICH:

. Detective, did you ever intentionally leave
any information out of your search warrant affidavit?

A Ho, ma'am.

Q. Did vou ever intentigmally misstate any
informakion in your search warrant affidavit?

. No.

MS. LUZAICH: Thank you, nothing further.

MR. LANDIS:® Mo further Recross-Examination.

THE COURT: Ckay, thank you, Officer, I appreciate
your testimony.

THE WITHESS: Thank you, Your Honor.

{Witneas excused.)

THE COURT: Let's take a break until 12:30.

and we will come back, and you are going to call
some people, and we are going to wrap thise up.

We have got B0 people in the jury pool that's going

to get hers at cne ¢'¢lock,
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And I want to stay on schedule., But I don't have
room for B0 people.

THE BAILIFF: We are not going to be able to use
that., So they are going to have to use it.

MS. LUZAICH: There are ng sther courtrooms.

THE CQURT: Apparently they are deing something
next door. They've got encugh seats.

M5, LUZAICH: Can we gswitch with them?

THE COURT: I don't know. Whak's going on with
them?

MZ. LUZAICH: Is 20 in trial, Wall.

THE CQURT; What?

M5, LUZAICH: Is 29 in trial, Judge Wall's court?

THE COURT: We haven't checked,

MS. LUZAICH: I mean, check with him, because
that's what Togliatti uses is his courtroom when she has
a big panel.

THE COQURT: Okay. Anyway let's take a bresk for
30 minutes.

Can everybody eat in 30 minutes?

Ckay. Let's take a quick break for 30 minutes.
We will be back. We will be in recess until 12:30, ang
then do you feel we can gst through your witnesses, Mr.
Landis, between 12:30 and cne?_

MR. LANDIS: Short. They should be short. My
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directs have been short.

THE COURT: .Fine, very good. All right. We
are in recessg,

MR. BANKS: Thank you,

Hk Rk

{Whereupon, a recess was had until 12:35 p.m.
April 3, 2008. Thereafter, after recess, all partiesg
present, the fpllowing proceedings were had in open
court:)

Tow kA k

THE BAILIFF: Ewverybody remain seated. We are
back in sgession,

THE COURT: Back on the record in the matter of
the Stace of Nevada v. Narcus Wesley.

Mx . Landis,lyaur first witness?

MR. LANDIS: We are calling Donna Lamonte,

THE COURT: OQkay.

THE CLERK: Come forward, please take the witness
gtand, remain standing, rTaise your right hand.
Whereupon,

DONMNA LAMONTE,
called as a witness herein by the Defendant Wesley,
having been first duly sworn, was examined and testified
as follows:

THE CLERK: Thank you very much. You may be
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seated.

Please state your name and spell your first and
last name for the record.

THE WITNESS: Donna J. Lamonte, D-o-n-n-a, last
name is L-a-m-g-n-t-e.

THE CLERK: Thank you.

THE COURT: Go ahead.

DIRECT EXAMINATION

BY MR, LANDISG:

0. How are you currently employed, Ms, Lamonte?
A, I am employed with Nevada Power Company.

Q. What deo vou do there?

A. I am a team investigator.

0] What does that job entail?

A, Conducting internal investigations,

conducting external investigations, subpoena process is
dene in my office. Some prosecution for the company is
put together and submitted.

2. Do you personally sometimes assist or directly
assist in complying with subpoenas?

A. Sometimes I do, but it's not my main functicn
though.

Q. Were you employed in that capacity in February
of last year?

A. Yeg, I was.

]
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Q. And I assume that quite a few subpoenas come
across your office desk in the course of a given week or
month, right?

A, There was 1,8%5 last month.

Q. ¥You don't remember every one?
A. No.
c. The case we are talking about cccurred in

February, of 2007.

You don't remember the specific details of complying
with this subpoena in this case, do you?

&, Nao.

Q. But you, when you do file subpoenas, tend to
follow a procedure or a probocol, correct?

A. Yesq.

4 And can John Q. Public call you from off the
street and get information about about power records?

A. No.

[+ Now, does somebody need a subpoena before
you guys hand over information regarding power records?

A You need a subpeena in order to abtain
information, yes.

Q. Ckay. rhre you able Eo run power records a
variety of different ways?

Let me be more clear. Can you draw power records

by name?

n01488
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A. Yes.

Q. Can you run them by Social Security number?
A. ¥Yes, I can.

o And can you run them by address?

A, ¥Yeg, I can.

Q If a police officer calls you and asks you

for information, is it normal procedure for them Lo send
you a subpoena?

A. Yeg,

Q. and that would accur before obviocusly you
give them that information?

A Yes, a subpoena is reguired,

MR. LANDIS: Can I approach, Judge?

THE CQURT: . Yes.

MR. LANDIS: Can I approach the witness?

THE COURT: Yes,
BY MR. TANDIS:

0. I am going to show vou State's Exhibit
1. In your normal course of business, do you ever receive
that subpoena that has the name and the Social Security
number, which of those items would ¥ou use to run a regerd?

A, We would run the Social Security number
first.

MR. LANDIS: Okay, the Court's indulgence,

THE COURT: Certainly,

nH1489
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BY MR. LANDIS:

. About two weeks age, did you personally
recelve a subpoena from my office?

A Yes, I did.

Q. And did you comply with that subpoena?

A Yes, I did.

Let me clarify, it wasn't myself. It was the
oLher gentleman who worked in my office who actually bring
the subpoena.

MR. LANDIS: Okay.

MS. LUZAICH: Can we get a copy of that?

MR. LANDIS: Judge, the State wanks me to go
copy this for them.

THE COURT: Two copies.

MR. LANDIS: Can I approach the witness?

THE COURT: Yes.

(Whereupcn, deocuments were marked by the Clerk
as Defeandant’'s Exhibits B and C, respectively.)

BY ME. LANDIS:

o, I'm shéwing ycu what has been marked as
State's Proposed -- or Defense Proposed B and .

Is B the subpcena that was sent to your office
a week or so ago?

A. Yesy, it appears so.

Q. And ie C the information that you provided

N01490
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to comply with that subpoena?

AL
Q.
an individual
Did
MS.
your subposna.
THE
Ms.
THE
MR.
THE
BY MR. LANDIS:
.

correct?

A,
0.
number, did I

that subpoena?

oo D P

Yes.

What information did I provide you referencing
on my subpoena?

I provide you with a name?

LUZAICH: I object. She didn't get a copy of

COURT: Do you want to submit a copy of that?
LUZAICH: Yeah, make a copy of that.

CLERK: Just the subpoena.

LANDIS: Two pages, Judge.

COURT: There you go. Thank you.

I provided you with a name on that subpoena,

Yas,

And what i=s that name?

Narcus Wesley.

And without saying the full Social Security

provide with you a Social Security number on

Yes, you did.
Could you tell us the last four digits?
80230,

Okay. -And ruaning that subpoena, turning

nn1491
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to the State's «- or Defense Proposed C, was there any
power records referencing Narcus Wesley?

A Yes, there was.

0. Before I ask you the next question, what
dates did I ask you to run referencing Narcus Wesley?

A. You gave me the parameters of January 1,
2006 through December 31, 2007.

Q. And did Warcus Wesley have power at any
address in Clark County during that time?

F-% Yes, he did.

Q. How many addresses?

F: One .

Q. What was that address?

A The address was 1915 Simmons Street, building
25, unit 2195,

Q. Were you able to determine the dates thak he
had power at that address?

A. Yes, and they were provided.

Q. And what were those dates?

A, He moved in on Januwary 1 -- or excuee me,
January 3, 2087, and ﬁa moved cut on September the 12th,
2007.

MR. LANDIS: OCkay. I move for the admission of
Defense B and C.

THE COURT: "Any objection?

nN01492
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M5. LUZATCH: HNo.

THE COURT: Defense Exhibits B and C are admitted,

ME. LANDISE: May I approach the witnesg?

THE COURT: Yes.

MR, LANDIS: I have nothing further.

CROSS-BEXAMINATION
BY MS5. LUZAICH:

Q, Ia it possible for a police officer to call
you and say, I bave an emergency, I need to know if this
personl has power. I will get you a subpoena as soon as we
hang up?

A, in an emergency gituation, an officer ran
call, but they are instructed and do know ahead of time
that the subpoena needs to be cbtained in order to achieve
Ehe infoxmation they are requiring.

. Right.

50 is it possible that Detective Weske called
you, and said I have an emergency situation, sexual assault
with a weapon, robbery with a weapon, I am looking for
power under the name of Warcus Wesley, and I will send
you a subpoena as scoon as we hang up. Is it poseible that
you would have sent him informaticn?

A It iz possible.,

0. Ckay. And is it possible that you would

have sent him, or teld him over the phone Narcus Wesley
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has at X address, and. this is his Social Security number
50 that he could include the correct Social Security number
on the subpoena that he sent to you?

A, Is it poszible?

Q2. Yes,

A Hormally, they would call up the gffice and
express what the emergency is.

Q. Right. T just told you it was possible --

A. {Interposing)] Right, and he expresses what
the emergency i=, and a subpoena was on its way, yes, we
would be able to communicate information.

Q. Right. 5S¢ is it possible that you answered
his reguest saying, yes, Narcus Wesley has power at such
and such address, and this is his Social Security number,
a0 that the detective could include the Spcial Security
number in the subpoesna that he sent to you?

A, I suppose it could be possible.

Q. Okay.

Now, have you seen any documents that indicate
that you did send Detective -- or that Detective Weske did
have a conversation with you?

A. Can you say that agsin?

2. Can I have the other exhibit?

THE COURT: They are all up there. There is the

cne that had the handwritten notations on that fax, right,

001494

Lee M, Bahr, CCR 173 T02-804-6167




10

1l

1z

13

14

15

16

17

18

13

20

21

22

23

24

25

@ L 0

or whaktever it was?
BY MES. LUZAICH:

Q. Okay.

I am showing you State's Exhibits 1, 2, 3, 4, and
it's random order, don't worry about the numbers. Dces any
of that lock familiar?

A. Weil; this is what I saw a minute ago.

o. No. You haven't seen that yet in this
courtroom.

ME. LANDIS: I did show her State'sms --

MS. LUZAICH: Oh, you showed her ours? Ch, I'm
sorry., Okay, I'm sorry, I'm sorry.

THE WITHESS: But I didn't see the attachments
here,

BY M5. LUZAITUH:

0. Right.

Could this be your -- I am pointing you to State's
Exhibit 2.

Could that be your handwriting?

A That is my handwriting.

Q. Okay, 3So do you believe that you sent this
to Detective Weske?

A, Yes.

Q. Pursvant to that subpoena, Humber 17

A. Inveolving that subpoena, yes,

n01495
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2. Okay .

Q. and on the subpoena, it asks for Narcus Wesley,
correck?

A. Correct.

Q. And it gives the essential Social Security
numher?

A. Correcr,

Q. and so in response you did not send him

Marcus Wesley information but you just discussed on Direct
Examination.

Instead you sent him thig {indicating)?

A. I sent him the information that invelved
the Social Security number that was provided oo that
subpoena.

Q. Okay.

Is thare a reason that you would not have sent
him this information that corresponded to the name?

A. We first tun the Bocial Security number,
and if there is a hit on it, that is the information that
we provide.

If we notice that there is some differentiating
information between what the subpoena is and what the
information we are running is, sometimes people use their
middle name as their first name.

We will note that cn the gubpoena so the officer

001496
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or the office, whoever is subpoenaing the information, is
aware that there is some discrepancies in the information.

Q. Ckay.

But what you did was you sent him the information
pertaining to the Social Security number?

& Correct,

c. And said the name is different, as opposed
to sending the information pertaining to the name?

A. Right, because I ran the Social Security
number, and there was s hit and a match on that.

Q. Okay .

And this says, and I am talking again about
Exhibit 2, where your handwritten individual's pname is
different, it says: "Move in 11/1/08."

A Correct,

Q2. But does that say that anywhere on hera?

A. No, that is information that's printed
out. It is always handwritten in. There isn't a screen
that says and in-out date. That is always handwritten
on the subpoena.

And if there is an in date, and it's stamped,
"active", obviocusly there is not an out date because
it's s£ill a current surveyu.

M3. LUZAICH: Okay. The Court's indulgence

one gecond.

001497
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Q. Is it possible that Detective Weske also
teld you;, I'm looking for or asked you to lock under an
address, Valley Lane, Valley Avenue, Valley something,
or other?

A. It iz possible, but I den't remember,

Q. And you said that the power was off on
Valley Lane under that name but turned on immediacsly
thereafter on Gay Lane, and that was the information
you sent tg him?

A. Possible, but I don't remember,

Q. Because you have 1,900 subpoenas every
menth over the last year?

a. wWell, 1,500 just last month.

Q. Right, just for the last month over the
lagt year?

A. Yeal.

THE COURT: Can I -- can I ask her & question?

MS., LUZAICH: Can you? Of course. It is your
court .
BY THE COURT:

(2. 50 is this a likely or a possible scenario

that you are on the phone with the detective, who is

requesting some information apd telling you that a subpoena

will follow. He gives you a name, a social, de you have

power in that name, and maybe you even have an address,

N01498
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and you could immediately locok up the name, the address
the social, howsver you are goling to do it, but you could
do it all three ways couldn't you?

THE WITNESS: Yeas I could.

THE COURT: So you have a name, you have the
social, you have an address. Whatever would be the
eaglest way, your computer will tell you immediately
while you are on the telephone at that address and that
name, and that Sccial Security, there iz no power at that
address in that name with that Socizl Security.

But you would alsoc be able to tell immediately
that there is power in that name, maybe with a different
Social Security and a different address, that coincided
with the cgut date, and the in date at the new address.

Can you tell all that information immediately
while you are on the telephone?

THE WITNESS: 1T can see an out date when somebody
moeves, yes, I can, instantly when I pall up the recerd.

THE COURT: Okay.

THE WITWESS: With some rasearch.

THE COURT: Right. pand you are obvicusly putting
in different information into the computer, but it gives
you immediate feedback, and it tells you all this?

THE WITHEBS: Yes, it does.

THE COURT: S0 even in & short conversation with

001499
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till the time they left, did number two ever axpress that
he was surprised about what was going on?

A, No.

Q. Pid he ever say Delarian, what the hell
are you doing?

F. Nov .

MR, BANKS: Judge, I am going to cbject, and
here's why.

Two grounds:

One, this is argumentative,

And two, it's leading, She needs to ask what
did number two gay?

MS. KOLLINS: Just because it's a yes or no
question does not mean it's leading.

MR. BANES: It's argumentative. That's why
there is two grounds for the objaction.

THE COURT: Come up here, counsel, approach
the bernch.

{Whereupon, a brigf, informal discussion was
had at the bench between the Court and counssl.)

THE COURT: All right. Go ahead,
BY MS. KOLLINS; L

. So, Justin, the answer to my question
would be no, number one never expressed any surprise

as to what was going on, like what's going on here?

Leg M. Bahr, CCR 173 T02-804-6167
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What are werdoing with thesge kids?

&, Yo mean number bwo?

2 Yes, excuse me, number two?

A Yes.

Q Never expressed any surprise as to what

number one was commanding or asking for?

A. That's correct.

Q. Mr. Landis asked you about a statement
you made describing number two while number one was gone
with Ryan, and that sﬁatemgnt was Marcug didn't mean
nothing.

Do you remember him asking you those gquestions?
bid you answer that?

A. Yeah.

ME. LANDIS: Judge, I am going to object to
the characterization that it wag while they were at the
ATM.,

THE COURT: Just rephrase it. Make sure that
it's claar.

MS. KOLLINS: Well that's -- on page five,
and that's the page Mr. lLandis just cropss-examined him
about, about his statement, he was describing the time
that -- I can have hiﬁ read the whole paragraph.

THE COURT: Just go ahead. Just restate it

so we have a clear gist of what it was in the statement,

Lesa M. Bahr, CCR 173 ?02-304-515!]01401
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BY M5, KOLLINS:

Q. Bo you.still have a copy of your statement
in front of you?

A No, T don't,

MS. KOLLINS: May I approach, Judge?

THE CQURT: Yes. Do you know which page she
ig referring to?

MR. LANDIS: Yeg, Judge,

THE COURT: Okay.
BY MS. KQLLINS:

Q. I am referring to page five, if you

could just read that second big paragraph to yourself,

Justin.

The statement to the police officers, page
five.

A Ckay.

Q. Would I be accurate in my characterization

that you were talking about the period of time where
number oite was gone to the ATM with Ryan?

A. Yes.

Q. And was that where you were talking about
thera?

A. Yes.

2. In that paragraph?

A. Yeah, I am talking about when he was gone.

nn14n2
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Q. Okay. And that's where you used the
phraseoclogy, "Narcus didn't mean nothing. "

&, Yeah.

0. "He was just there,

Now, just prior to them departing, number cne
had said, if anybody moves, shoot them?

A, Yes, that's correct.

Q2. Ckay. And what was number two's response
to that?

A, He said, yeah, if anybody moves, T will
ahoot you.

Q. Okay, 8o you had no way of knowing what
was in his head or what he meant, did you?

. No, I didn't.

Mr. Lapdis asked you questions about
describing number two as hesitant and not the one in
charge. Do you remember those questions a few minutes
aga?

A. Yes.

Q. Digd ycﬁ ever hear, and I may have previously
asked you this but I don't recall any heated commands by
number one to number twe?

A No,

Q. Any heated discussion between number one

and number two?

Lee M., Bahr, CCR 172 7az—au4-51q1014rl3
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A. No.

. Did you hear number one expresgs any anger
4t number two or force him to do anything?

Ao No.

Q. Did you hear number one hold a gun on
number two during the course of any of these events?

F- No.

G. All of the commands that were given in your
room by number one, right, turn the light off, get up, put
your hands on your head, all those things that Mr. Landis

went through?

A. Yegs,
Q2. Humber two was never in that room?
A No, he wasn't,

Q. Where wae number Ewo?

MR. BANKS: Speculation, object.

Ma, KOLLIﬂs; If vou know,

THE COURT: Overruled. The best -- your best
recgllection, use that, that's fina.

ME. LANDIS: Judge, just to be clear, she asked
where was number two when he was in the bedroom.

ME. KOLLINS: Well, I can clarify it.

THE CCOURT: Okay, I think he élready testified
where everybody was.

Go ahead.

Lee M. Bahr, CCR 173 702-804-6167NN14N4
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THE WITNESS: Well, he wasn't in the bedrcom,
I didn't know he was even anywhere elze.
BY MS. KOLLINS:

o. At that time you didn't know about number

two?
A. I didn't know.
. But you soon learned about number two?
Al Teg.
Q. And he was out whare?
A. Just out in the living room, front door

entyance, right there.

Q. Where the rest of your friends lay face
down on the floor?

R, Yes, kind of more in front of the door
kingd af.

2. Divide and congquor?

A. Yeah.

MR. LANDIS: Objectien.

THE COURT: Sustained,

BY M5. KOLLINS:

Q. And again, while writing this down, dig
number two ever show you guys where the back door was
2L ==

AL Na,

Q. Or ask you to leave?

Lee M. Bzhr, CCR 172 702-3&4-516?nn14n5
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A. [ =1

Q. Did he ever go out the front deor?

MR, BANKS: Same objaction, Judge, I mean,
it's argumentative,

THE COURT: C'mon, let's move this aleng.

Counsel, come opmn,

BY M5. HOLLINGZ:

Q. During the course of the commands being
made for each of you and Danielle to change sexual
positiong, and change.things that were going on, the
mutual oral sex, the cunnilingus, the fellatio, what,
if anything, did you hear from number two in the
background?

A, What I heard him say during all that
was just let me do it. I can do it.

The same, basically, I couldn't, you know,
if he can't do it, let him deo it.

Q. Did he make any more specific reference
to what it was?

B, Have sex. He used different words but --

Q. Can you use his words for us here today,
Justin?

a. Yes, he said, "I'll P her."

0. I'11l fuck her?

A Yeah.

01406
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Q. Okay.

Did you hear any cther sexual comments that
number two made to Daﬁielle?

A No, I didn't,

2. Why did you, and Clint, and Justin Foucault,
and Aitor, and Danielle not get up and leave when number
one left with Ryan Tognotti?

A. They said they would shoot us. We thought
he had a gun. The best we knew he had a qurL.

K Did you believe number two when he said he
had a gun?

A Yeag

MR. LANDIS: Cbhijection, Judge, there has never
been a shred of testimony that he ever said he had a gun.

THE COURT: Well, I am going to sustain that.
There is a reference ;o him shooting. I think that was
the actual reference.

BY M5. EKOLLINS:

& Did -- while number cne was gone, did
number two ever come to you and say, calm down, I don't
have a gun?

MR. LANDIS: We are going to reraise that
gquegtion, he gave us the leeway. There has got ko be
a point that --

THE COURT: Well, this is cverruled.

Lee M. Bzhr, CCR 173 T02-B04-518
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BY M5. KOLLINS:

Q. Could you answer my gquestion?

A. ©h, I'm sorry.

THE COURT: That's all right. Qg ahead and
anzwer.

THE WITNESS: Ckay.
BY M5. KOLLTINS:

Q. Did number two ever say to you, don't
wWOrry, guys, it's cool. I don't really have a gun?

ME. BANKS: Same objection, Judge, argumentative.

THE COURT: Overruled.

MR. BANKS: She can ask what did he say. 1It's
also leading.

THE COURT: Overruled. Go ahead. You can answer
chat.

THE HITHESS; No, he never szid anything.
BY MS. HEOLLINS:

Q. Okay. He never said anything abour not
having a gun?

A. Right,:

MR. BANKS: Misstates his testimony. He said
he never said anything.

THE WITNESS: Towards that.

THE COURT: Ask the guestion again. Make sure

it's clear what you are asking.

Lee M. Bahr, CCR 173 702—304~51ﬂ'014ﬂ3
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BY MS. KOLLINS:

Q. While number one was gone with Ryan to the
ATM, and you guys were all on the floor, and number two
was in the living room there, did number two ever during
that 15, 20 minute period of time tell you kids face down
on the floor, hey, don't worry, I don't have a qun or I
don't really have a gun?

MR. BANKS: Same objection, argumentative.

THE COURT: Ovexruled. Let her finish asking
the gquestion.

MR. LANDIS: Judge, he has already testified
toc every single word that was said at the ATM.

THE COURT: "All right, listen.

MR. BANKS: Asked and answered.

M5, KOLLINS: I didn't agk him at the time.

MR. BANKS: On a third ground why it's not
appropriate, asked and answered.

MS. KOLLINS: It has never been answered.

THE COURT: HNo, and I agree with vou. You
got to -- I want her te be gble to ask the question
uninterrupted before you object, then you can cbject,
then I will rule, and he will answer if that's what
the ruling is. Let her finish her question first,

ME. BANKS: Yes, mix.

BY MS. KOLLINS:

Lee M. Bahr, CCR 173 ?nzaau4—5197014n9
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Q. Okay. 'We are going to try this one more

Eime, Justin.

During the 20 minutes span of time that number

one was gone to the ATM with Ryan Tognotti, and number

two was left with you and Aitor, and Danielle, and Justin

Foucault,

and Clint, did number two express to you kids

that he didn't have a gun or didn't have -- that he really

didn't have a weapcn or a gun?

grounds:

haa gone
to raise
argument

that.

question

A No.
ME. BANKS: Object.
THE COURT: Wait, let's hear your objectiocn.

MR. BANKS: My objection is on the following

One, it's argumentative.

Twe, it has been asked and answered,

Three, this 1z redirect, and it's leading.
Four, you have given her some leeway, and she
far beyond that leeway.

This is -- this is not proper. If she wants
these arguments in some sort of a closing

instead of testifying, she is allowed to do

But to ask this form of this argumentative
on redirect is not appropriate, and I object.

THE COURT: Objection noted. It is geoing

Lee M. Bahr, CCR 173 702-804-6167)0 1410
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Eo be overruled. I don't think, but this is the last
question along these lines.

If you have any more, move along to someching
else,

I am going to let you ask the guestion, I will
let him answer the question, and then we are going ta
move on.

MS. KOLLINS: Okay.

THE COURT: What was the answer?

THE WITHESS: HNo,

THE COURT: 'Dkay.

BY M5. KOLLINS:

Q. You testified on direct, and it got a
little fuzzy on cross. I just wankt to ask you the
guestion again.

When you walked into the living room, did you
see something in number twoe's hands, whether you know it
to be 2 gqun or not?

o Yag.

MS. KOLLINS: No more guestions, Judge.

THE QOURT: Okay. Anything else?

MR. LANDIS: No questions, Judge.

THE COURT: Okay. Thank you very much for
your testimony, I appreciate it.

You can go ahead and step down.

Les M, Bahr, CCR 173
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ME.
THE

said no mors,

BY ME. LANDIS:
Q.

do it, lec me

LANDIS: One more guestion, Your Hanor.

COURT: One more? I'm sorry, I thought you

RECROSS-EXAMINATION

What statement came first, Justin? I

do it?

can

Or if gomebody doesn't perform, I am going to

etart shooting people?

A,

MRE.

You

to make arrangements to have you come back, we'll let

you know, but
THE
THE
THE

THE

I am going to start shooting people.
LANDIE: HNothing further, Judge.
COURT: Okay. Is that it?

KOLLINS: Yes.

COURT: All right, That's fine.
WITHESS: Thank you.

COURT: -Thank you for your testimony.

will be excused, and if it's necessary

I don't think we will.

WITNESSE Okay.

COURT: Ckay?

WITHESS: Thank you, I appreciate it.

COURT: Thank you very much.

fWitneas excused, )

THE

COURT: .Dkay. Now, we will have to decide

Lee M. Bahr, CCR 173
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what we are going to do here.

MS. LUZAICE: May we approach?

THE COQURT: Sure.

{Whereupon, a brief, informal discussion was
had at the bench between the Court and counsel.)

THE COURT: There is really no sense in starting
this next witness hecause we are nct going to get done.

I kind of have told everybody, and I think I may
have mentioned that to you, that it is Friday afternoon.
We aren't going to go late like we may do on Monday, or
next Tuesday, but that being the case, there is no sense
to starting the next witness, and then stopping, and not
having some continuity.

So we will eliminate that problem. We are just
going to go ahead and take our recess until Monday morning,
about five minutes till 10 on Monday MOYTIing .

I am going to ask you to reconvene, and you are
going to meet Joe, and he is going to be tazking you tg the
jury deliberation room.

Now, thisz is going to be a weekend break. You
are going tc have, you know, the rest of Friday, and Saturday
and Sunday. -

It is going to be real important that you pay
attention to not deing any of the things that I tell you

repeatedly not to do, which is, basically, is do nok talk

001413
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about this case.

Do not converse with anybody about this case.

bon't do anything that I have been telling you
net to do, like looking anything up.

Do not read, or watch, or listen to any reports
or commentaries om anything to do with this case, ar anybody
having anything to do with this case.

I don't want you to neither watch nor listen to
any reports or commentarigs from the newspapers, radio,
television, or internet.

Don't form or express any opinion of any sort
about any subject having to de with this case, or aIy person
having anything to do with this case until this case has
been finally submitted to you, okay?

I will see you Monday morning at five minutes
£ill 16, ckay?

We are off the record,

{Discussion'off the record.]

{Whereupon, a recess was taken until the morming
of Rpril 14, 2008,)

e d ok k

{End of Volume III, April 11, 2008.)
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CERTIFICATE
STATE OF NEVADA )
) e

CLARK COUNTY )

I, LEE M. BAHR, CP, CCR 173, do hereby certify
bEhat I reperted the féregoing proceedings; that the same
1s true and correct as reflected by my original machine
sherthand notes taken at sazid time and place before the
Hon. James M. Bixler, District Judge, presiding.
Dated at Las Vegas, Nevads, this
5th of December, 2008.
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LEE M. BAHR, CP, CCR 173
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For the EState;

LiZA LUZAICH, ESQ.

Chief Deputy D. A.

200 Lewis Ave.

Lag Vegas, NV, 89155
and

STACY L., KOLLINS, ESQ.

Chief Deputy D. A,

200 Lewis Ave.

Las Vegas, NV. 89155

Defendant present in court out of custody.

For the Defendant:

No other appearances.

CASEY LANDIS ESQ.
Deputy B. D.
Las Vegas, NV.

and
JEFFREY BANKS, ESQ.
Deputy P, D.
Las Vegas, NV.
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Index of Witnessges
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Detective Curtis Allen wWeske

Direct Examination by Ms. Luzaich...

Croas-Examination by Mr. Landis. ..
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TEANSCRIET OF PROCEEDINGS

(Whéreupon, on April %, 2008, the hearing on

Defendant's Motion to Suppress was heard by the Court as

follows: )
THE
of Nevada v.
MS.
MR.
THE
All
correct?
MR .

THE

COURT: This is the time set for the State
-- this is Wilson, Delaricn Wilson?
LUZAICH: Wesley.

LANDIS: Wesley.

COURT: Excuse me, Narcus Wesley, BoxXry.

right. This is your motion to suppress,

LANDIS: . Correct, Judge.

COURT: And I think that we have rearhed

the point where we are going to call a detective, iasn't

that correct?
ME.
THE
MR.
THE
You are going
ME ,
THE

THE

LANDIS:. Yes, Judge,.

COURT: There is only one witnesa, right?
LANDIS: HNo,

COURT: There is more than one witness.
to call a couple?

LANDIS:. Yes.

COURT: Okay.

COURT: The first witness thep is?

Lee M. Bahr, CCR 173 TO2-804-6167
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M3, LUZAICH: First, Judge, I -- this all
arises out of the service of the search warrant, and
there ig at least one individual here that was present
during the service of the search warrant that I think
should not be in the courtroom during the testimony.
That would be the Defendant's mother, who is walking
out of the room right now.

I don't know who the individual in the orange
shirt is, but I am told that ane of Ehe Defendants and
his mother and father were present.

MR. LANDIS: Two things, Judge.

Cne, I don't intend to call her as a witness,

Two, his stepmother was there. His bioclogical
mother, who that was, was not there during the search
warrant. I do think they have a right to be hers this
morning.

THE COURT: Yes, if they aren't -- if they are
not potential witnesses, they can, absolutely.

If they are potential witnesses, step outgida.

Anybedy that is a potential witneas in regards
to this case, and in specific, specifics, search the
issuance -- the search, the actual search warrant as
execution on the residence at -- what was the addresa?

MS. LUZAICH: Gay Lane, 1450 Gay Lane.

THE COURT: All right. Anybody who is a potential

Lee M. Bahr, CCR 173 TGE-EGQ-EIE'}'“{}ld_?l
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witness in regards to that incident may step outside,

ME. LANDIS: And I can assure this Court that
the witneases I do intend to call have been asked to stay
cutside.

THE CQGURT: That's fine, all right. 8o --

MR. BANKS: And, Judge, I am going to tell mom
that it is ckay for her to be in here,

THE CQURT: Sure, yeah, absolutely.

MR. BANKS: Thank vyou.

THE COURT: Absolutely. All right. We are going
to call the dekective, right?.

MS. LUZAICH: That's right. The State calls
Curtis Weske.

THE CLERK: {owe forward, sir.

Take the witness stand. Remain standing and
raise your right hand.
Whereupon,

DETECTIVE CURTIES WEESKE,

called as a witness herein by the State, having been
first duly sworn, was examined and testified as follows:

THE CLERK: 'Thank you very much.

Please state your name, spell your first and
last name for the record,

THE WITNEES: My name is Curtis Allen Weske,

first name is C-u-r-t-i-s. The last name is W-e-s-k-g&.

I.4e M. Bahr, CCR 173 ?ﬂz-aﬂ4-616601422
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THE CLERK: And your middle name is A-l-a-n
or A-1-1-e-nn?

THE WITNESS: A-1-l-e-n.

THE CLERK: Thank you,

THE COURT: Go ahead.

DIRECT EMAMINATION

BY MS5. LUZAICH:

0. 8ir, are you a police officer with the
Henderson Police Department?

A ¥es, I am.

o. How long have you been so employed?

A, Since August 30, of 1999.

Q. of 15997

A Yes.

Q. And were you a peace officer before coming

to the Henderson Police Department?

A, Yes, Ilwas.

Q. and where was that?

A, In Juneau, Alaska.

Q. For how long were you a police officer
there?

A, Almnst.five ¥Y=ars.

0. And while you were in Alaska, were you a

patrel officer or were you a patrol officer and something

else?

001423
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A. A patrcl officer,

Q2. Ckay.

When you came to the Henderson Paolice Department,
did you get in as a patrol officer?

A, Yes, I did.

Q. And did you become something else as well?

A Yas.

Q. What elsze did you da?

AL I worked on the ATF Fighting Crime Task Force
for a little while I was in the property section of the
bureau. I went to robbery and major crimes, and now I
am in what they call the Intel/Working to Target Repeat
Cffenders and gathering inteliigence,

Q. Okay. ,Specifically, in February, of 2007,
where were you agsigned?

R Major crimes,

Q. And the weekend of February like 17, 18,

1%, around there, was that what you belisved to be All
Etar Weekend with NBA‘and their Allstar game?

A, Yen.

Q. And digd you or were you asked to participate
in an investigation of several offenses that occurred late
at night, Sunday night, February 19, 1B, whatever the Sunday
night was was on Great Game Night?

A. Yes, ma'am.

Lee M, Bahr, CCR 173 T02-804-8167
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Q. How was it that you particularly got involved?

A. Sergeant Dunaway called and asked me to
respond to an apartmeﬁt complex.

Q. Where was the the aspartment complex that you --
oh, and did you respond? Sorry.

A, I believe it was 2101 Warm Springs, Warm Springs
igz in the Green Valley ares.

. Okay. That would be Henderson, Nevada, right?

A. Yes.

2. And when you went to the Warm Springs
Apartments, was that late at night, early in the morning?

A Early in the morning.

Q. When you gob there, were there other police
officers already there?

A. Gther police officers or other detectives,

yes, ma'am.

Q. A lot of them, correct?
A. Yes.
2. And were there alsoc some young kids that

you believed ko be victims that were also therse?

A. Yes, they were up in the apartment, I
beliave,

g. And I swear when I say, "young kids",
anybody younger than me 1 a young kid.

Did you personally contact with any of those

iee M. Bahr, CCR 173 TDE-804-615901425
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kids at that time?

&, No, I didn’'t.

Q. Was there a detective that was kind of in
charge of the investigation at that point?

A Yes, there was,

Q. Who was thak?

A, Detective Niswonger.

0. Angd could you spell for ocur wonderful court

reporter Niswonger?

A. 1 believe it's N-i-s-w-0-ni-g-e-xr.
2. If not, it's close enough, right?
A. Yes.

Q2. Ckay. And is it your understanding that
Detective Niswonger kind of assigned certain tasks to
certain detectives?

A, Yes,

Q. And is it your understanding that certain
detectives were assigned to interview the victims of the
offenseg?

A Yes.

Q. And that other detectives were asked to
go find and do things?

A Yes,

Q. And were yocu cone of the detectives that

were asked to go find and do things?

Lee M. Bahr, CCR 173
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A Yes,

Q. Did vou find out the things by yourself

or with scmebody alse?

a. With Detective Hartshorn, who was assigned
to -- basically, we were riding together,

Q. And could you spell his name for the court
reparfex?

¥ H-a-r-t-g-h-g-r-n1, I believe. I believe

that is right.

Q. Okay. And what were you and Detective
Hartshorn assigned to do?

A. The first thing we were agsigned to do is
because information was passed on that they had went to
two banks, were forced bte take out money sc they just
tried to get ahold of the bank. They knew it was early
in the morning, but there is numbers on the bank that
we could call and try tc get video surveillance lockdown.

Q. Okay . .

Now, just for the record, and I'm not offering
this for the truth, I'm just offering it teo lay a foundation,
and for purposes of what it was, what was your understanding
of the offenses that had occourred?

A. Cne of Lhe subjects had taken one of the
victimg around in a vehicle with a gun pointed at them and

made them use their ATM card in the drive-through lanes,

Liee M. Bahr, CCR 173 ?ﬂz-ﬁﬂq-ﬁlﬁoﬂlq"z?
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and taken out money.

80 we knew that most of these cama have cameras
on there, so they were wanting to see, you know, if they
can get that transaction lockdown and see if we could get
photos,

. Ckay.

And you talked about one suspect. Haow many
suspects is it your understanding that thare were?

A. I wag told that there was two.

Q. And was there a description of the suspects
given to you, generic desc¢riptions?

A. Two black males, and cne wag taller and one
wag shorter.

Q. Ckay. FAnd in addition to going to the ATM,
what elese was your understanding?

A, As far as the crime?

Okay. I was told that they went into a house,
held them at gunpoint, put them down at gunpoint, took
one of them to the ATM to get cash. They wanted money.

And then after that, they attempted to make
her perform sex on each other, and then actually one of
them, or both of them may have touched opne of the females
when they couldn't perform sex. I asked for a guy named
Grant .

It all happened at 690 Dane, and that's, based

Lee M. Bahr, CCR 173
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on what we had at that point, it was kind of generic because
they were gtill in the middle of the interviews, they ware
getting the sexual assault detectives to do what they were
trained to do the interviews on that, and so then that's
when we were asaigned to go the first thing we were assigned
to do at the bank.

. And when you were agsigmed to investigats
the angle of the bank, did you have any idea who the suspects
were other than that they were black males?

A No.

Q. Okay. _So, when you were assigned to investigate
the bank, and go, what exactly did you do?

A. When I went to the bank, at that point all I
had to do was get the numbers, and I got a recording on one --
I can't remember which one -- and then the other cne I talked
to somebody, and said, hey, this is about the time it occurred
but we would like it from this time, I think it was about
midnight until five in the morning, and this praobably was
the number one lane, if you could just freeze everything,
you should have a black male and a white male in the front
seat, and I believe at that time they gave me the victim's
name that used the ATM card.

I can't remember what his name was, but I believe
I said this could be the account number that it was.

Q. Okay. Was the bank -- at the time that you

Lee M. E?hr, CCR 173 7&2-804-6157"“014!}9
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were specifically contacting the bank, was the bank ocpen
yet?

A Mo, it was closed. It was just like an
answering service that we used to check in on it, and then
after that T had no more dealings with the hank.

Q. Okay. And about what time of the day was
that?

A. Probably five o'clogk in the morming, five,
gix o'elock in the morning. I think I got bo the scene
about three, something like that.

G. Ckay.

8o after you called and left messages for the bank,
what did you do?

F. After that the sergeant, Sergeant Dunaway
gaid, hey, let's go up kto 650 Great Dane. We want to get
our crime scene continuum there so wa need to clear the
residence, we have goﬁ a protocol to make sure nobhody else
is in there. S¢ that's what we did. We proceeded to §90
Great Dane.

Q. Ckay. And when you were at 690 Great Dane,
did the crime scene come?

A. Yes, they did.

Q. And did they go in and do wﬁatever it is=s
that they do?

A, Yes, they did.

Lee M. Bahr, CCR 173 702-B04-6167
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Q. Did you stay there the whole time at the
crime scene or did you go do something else?

A. Ko, while they were in there, we knocked
on doara to see if we could get any infermatien which
nothing really panrned cut, and then we looked up because -
we knew 1t was a rental, and we thought, okay, then maybe
we would try te find where the renter lived before, so we
had our laptop, and T think it was Hartehorn who lookad
up Clark County Assessor's file, looked up 630 Great Danse,
and it came back to Victor Michalak, I'm not sure I'm
saying it right.

But -- and he lived up near there in Southern
Hills. So at that point we went up there and knocked on
his residence door and talked with him.

2. &nd when you talked with him -- when vou
talked with him, did you explain to him what had ccecurred
and why you were there?

A. Yeah, we said that a pretty seriocus ecrime
had occcurred at that residence, and we were looking, you
know, to see who rented the house before him, or if he
knew a Grant.

At that time he said, well, the house was rented
to a Brandon Preston, who worked for Country Insurance,
or Countrywide, I beliewve, and that he had a roommate, he

had scme roommateg, but he had a roommate that he balieved

Lee M. Bahr, CCR 173 702-804-616f ()1 431
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his name was grant.

0. Dkay.

While vou
Victor whatever his
is it by now?

A. This

cloger, I think, to

Q. Okay.

. 16

were having this conversation with

name is, about what time of the day

is in the morning. This is getting

eight or nine.

And with the informaticon about Brandon Preston,

what did you then deo?

A. We called Country -- Countrywide, and they

teld us they did have a Brandon Preston that worked there,

and they gave us a phone number to contact him with, and

8o I ralled that phone rnumber.

2. Did you contact Brandeon Preston perscnally?
A. Yes, I did.
Q. Did you have a conversation with him about

what you knew?

A. Teg,

Q. And did you get informaticon about an

individual named Grant?

A, Yes,

Q. bid he give you actual like residence

information, I know

A, Yeg,

grant, and he liwves at such and such?

he did. He told me he wag still

Lea M.
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roompates with him, however, they had maoved, and so he
gave me that addrees, 'and said that he should be at home

right now, and so we proceeded over there.

Q. You physically went over to that location?

A, Yes.,

2. And is thar srill in Hendereon?

A Yes.

Q. And when you went to that location, what
happened?

A. AL the peoint we knocked on the door, I made

a phone c¢all because he gave me Grant's phone number. We
knocked on the door, we called, and we saw his car in the
driveway, and there was no answer.

And so I ran't reczll I called him back, and I
said, well, this was actually targeted towards him so are
you concerned for him, too, and he said, yes, he was,

Q. And, I'm sorry, when you may, “"called him
back*, who is "him"?

A Brandon.

Q. Okay.

A And he said, y=s, he should be there, and
there is no reason why he shouldn't be answering the door.

So at that time we got the manager's key to open
the door, stood at Lhé bottom of the door and called out,

"Henderson police, Brandeon, are you okay? Henderson police,

Lee M, Bahr, CCR 173 702-804-5159) (01423
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Brandon, are you ckay?"

At that time he woke up and came out, and he
said, wvaah, he was fine, and that is when we had our
conversation,

Q. Okay. And about what time of the day is

it by now?

&, Probably cleser to noon, or so.

Q. Okay.

A, Or two o'clock.

Q. And did you talk to Grant about what you
knew?

A, Teq.

i Were you trying to -- well, what were you

trying to find out from Grant?

A. Trying to find out if he knew who would
be asking for him, you know, who would be coming in there
trying to use the bank. I go, you know, does he owe money?
Is anybody after you?

. Did you give any description of the indiwvidual
who could be afrer him?

A. Yes, I said there were two black males that
came locking for you, and, you kiow, they called yvou by
name, and they wanted some money. They said you owed some
money .

Q. oid he.give you a name?

Lee M, Bahr, CCR 173 702-804-5161014 24
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A Yes, he did.

6. What name did he give you?

A. He aaid Delarian Wilson.

Q. Ckay. And is that the only name that he
gave you?

. Yes.

Q. Okay. 8¢ he didn't know who potentially the
secongd person could be?

. Mo, he didnte.

Q. And when he gave you the names, well, did
he give you the name of Delarian Wilson or was there also
angther?

A. Cameron.

2. Okay. And did he give vyou other information
about Delarian and Cameron Wilson?

A. He said that he -- he used to work at -- not
used to work, he used to play football at UNLYV, he said that
he worked out with hiﬁ at the gym, but he had heard that he
had transferred down to Colorado and out-of-state.

Q. And, I'm sorry, you keep saying "he" and

*him", he who heard that he had transferred --

A, (Interposing) Grant heard this stuff.

Q Grant heard that Wilson played and transferred?
A Yes.

g Okay .

Les M. Bahr, CCR 173 ?DE-BGé-ElE?QOqu
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A. Well, he was friends with --

Q. Wilsmn%

A. Wilson, and he said that he worked out with
him at the gym, you know, but a while ago he knew that he
had been transferred to Adam State.

Grant said that Wilson moved to Adam State, and
was plaving footrball there and then he said that, you know,
it is kind of funny you say thakt, but one of my friends
called me -- Grant said one of his friends called him and

said that Wilson ig back in town, and that he asked about

Grant.

0. Recently?

A, Yes.,

Q. Okay.

A. Maybe a day or two.

Q. Okay. And with that information, what did
you do?

A. I asked him if he could come down to the

station and talk to Detective Niswonger because his name
ig in this case, and see if he had more guestions since
they were interviewing the victims, if he would come down
and give a taped statement and, you Know, identify photos
if we could find one.

f. And did he agree to come down with you?

A, Yes, he did,

Lee M. B.-.ahr, CCOR 173 '}'Dz-ﬁﬂd-ﬁlg{}l‘;ﬂs
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Q. And did you learn during the course of this
that there was stuff -- Grant told you that?

A, Yes.

Q. Was it marijuana?

A. Yes.

2. And did you acktually find some of that stuff

at Grant's house?

A, Yes, I did.
o, And some money?
A. Yes.

Q. And did you seize all that?

A. Yes, I-did.

0. Ckay. Now, at the ptaticn, did he actually
give a taped interview?

a. Yeg, he did.

Q. And thit was audio and videctape?
B, Yeg, it was.
Q. Did you get any more information from him

regarding the individuales who might have committed the
crime that you were igvestigabting?

A, Just I believe he identified a 2005 booking
photo for Delarian, and we didn't get any other suspect
information.

Q. Okay. While he was at the station, is it

your understanding that one of the detectives found a

Lee M. Bahr, CCR 173 T02-804-6167 0014.:7 i
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bocking photo of Delarian Wilaon?

A Yeg.

0. and wete yvou present when grant -- and what's
Grant's name, just for the record, his last name?

A, Heib.

. Is that E-i-=-b?

A I think it's H-e-i-b.

Q. Oh, that's either way.

Ckay.

And were you present when Grant Heib was shown
the photo and said whether or not that was the person?

A. I beliéve I was. I'm pretty sure I was,

Q2. Okay. Was it your understanding that he

did identify --

A, Yes,
Q. -- that person as Delarian Wilson?
A Yes.

Q. Okay. And once you had that information,
then what did you do?

A. At that point, we had other detectives
working on different things so we were now Lrying to scour,
you know, basically Las Vegas, locking for Delarian Wilson,
and I understand that a narcotics team was working on that
end of it,

Q. Ckay.
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Were there -- earlier I had asked you if
Detective Niswonger was assigning pecple to de certain
things.

All of these people that were participating
in the investigation, were you communicating with each
other?

A, Communicating with each cther and, basically,
the sergeant was basically our liaison, Sergeant Dunaway,
S0 if we didn't talk to these people directly we talked to
the sergeant conce we completed a task and so it was Tony
Niswonger now, I'm sorry, Detective Riswonger to Sergeant
Cunaway, what have you heard, and so he was kind of the
liaison,.

o, Okay. And you were sharing information with
octhers that way?

A Yes.

a. Through maybe Detective Dunaway?

A, Yes.,

0. And did Detective Dunaway give you information
regarding the location of Delarian Wilson?

A Yes.

G. And dciyau know about what time of day? Are
we s5till in the same day, that Monday?

A. Yes, yea, we ars, we are in the afternoon.

I think that we were at three or four o'clock in the

N(14239
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afternoocn at this peoint.
0. Ckay.
And d4id you get information -- was there a time

that Delarian Wilscn was actually located?

A, Yas .
0. Angd where was he located?
A, Circus Circus.

Q. NMow, did you participate in actually locating

A, Na .,

Q. Did you go to Circus Circus once you discovered
covered that Wilsen was located?

2. Later in the evening, yes.

G. Did you de anything inbetween the btime that
you or that you recall inbetween the time that you had the
conversatiocn with Grant Heib and the time that you went to
Circus Circus?

A. es.

0. What did you do at that time?

A, They were trying to locate him, and once
they said they located him, and they found out that he
had 2 rcom there regiptered toc him then I was assisting
Deteckive Pena, and I believe Detective Hartshorn was
there in gathering information to apply for a search

warrant for that room at Circus Circus.

et

01440
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Q, Ckay.

But you are not the one who actually authored
the search warrant, correct?

A Mot that one.

o S0 was that Detective Pena?
A I believe so.

o Ckay.

Do you know about what time of day it was that
you got ta Circus Circus?

A, I am going to have to say five or six. 1
know it was getting dark.

a. Ckay.

And did you participate in serving the pearch
warrant, in and -- I'm Sorry -- was the search warrant
for the room that Delarian Wilson was registered to?

F: Yeg, it was,

Q. Okay.

And at this point you still have no idea who
the other suspect is, is that corract?

A Correct.

Q. You deon't have the npame, nothing?
A No.
Q. Okay .

And, I'm sofry, I asked the guesticon, I waan't

listening to the answer, did you participate in serving

N01441
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the search warzant on Delarian Wilson's room?

A, No, I did not.

Q. De you know while his room was being searched
where he was?

A. Yes. At that point he was being detained
at security downstairs, with security.

2. Okay.

Was it it your understanding that one of the other
detectives physically found him and took him into custody
and brought him to security?

A. ¥Yes, they took him inte custedy at a blackjack
table.

Q, Ckay. &and when you went te security, was he

there by himself or with others?

F- He was there with others.
Q. Police officers?
A Police officers, and I think two others, a

femdle and a male.

Q. Like friend type people?

A. Yes.

0. FiN- oppésed & service Lype people?

P Yes,

Q. Okay. A&nd what did you do when you got
thera?

&, I talked to Detective Allison. He said he

001442
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was playing blackjack.

You know, we just kind of talked about, okay,
the other detectives that were acrose the room from him,
we will wait for him to come back. We are going ko serve
a search warrant with Detective Pena. That was approved
and then myself and Detective Hartshorn were assigned to
interview Delarian.

2. And did you do that?

A. Yes, we did.

Q. And where did vou do thag?

B, In a like security room. It had tahles in
there, I don't know if it was a break room or a security
room, bub it was right next to it.

Q. But it was in the Circus Circus?

F. Right.

Q. Okay. And did you read him his rights per
Mirands?

A. Yes, 1 did.

Q. And did he admit or deny that he had been
at the residence at 690 Great Dane?

A, He admittad.

Q. Did you talk to him about whether or not
he was there alone or with another individual?

A He said that he was with somebody.

o, Did he give you the name of the person he

001443
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was with?

&, Yes.

Q. What was the name he gave you?

A, Narcus.

Q. Did he'give you any other information

about Narcus?

A. He said that he played football for UNLV.
He lived on the west side with his parents, and he drove
a white Chrygler 300.

Q. Okay. When you had that information, what
did you then do?

A.. At that point, it was late at night, we
wrapped up our interv;aw.

We went through the details of everything, and
wriapped up our interview, got with Sergeant Pena and took
what he was going tu take out of the room.

We had Delarian transported to the jail, took
everything back to the station, and I completed my srrest
report, and my witness stuff, and we were probably there
until midnight, one o'clock in the morning.

Q. So you actually did arrest Delarian wilson?

A. We arrested him, got all through the
paperwork that we needed to have done that night so he
wag taken to jail, there was a certain amount that we had

dona. I believe we got done early in the morning, we wers

Lee M, Bahr, CCR 173 702-804-6184()1444




10

il

12

13

14

15

16

17

18

15

20

21

22

23

24

25

._ . 29

told to get a couple of hours sleep, and come back, you
know, mid morning, ané g0 that's what we did. We come back
mid morning.

Q. Now, I'm sorry, when you say you came back
mid morning, would that by then be Tuesday?

A, The 20th, 8o this happened; T believe that's
Tuasday, the 20th.

Q. Sunday night to Monday is the offense, and
Chen Monday night you are working and come back Tuesday?

A. Right.

Q. Okay.

S0 when you came back Tuesday, you and Detective
Hartshorn again?

A. Yesd.

2. And whét did you do Tuesday when you came
back?

A, Tuesday, [ mean, the early detectives was
already, Detective Nigwonger, because he works the early
shift, so they were already there, and then we briefed
him on what we had, and what the second suspect we
believed his name was, and so Detective Bakalas, who
I work with, used to work at UNLV as a strength trainer
For sports.

Sc he sald he had somebody over there that he

could talk to.

Lee M. Bahr, CCR 173 702-804-6167y(11 445
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S0 he went over there, and he went down there
and talked to, I believe, the director of athletics.

Q. Okay. And can you spell his name for
the court reporter?

A, B-a-k-a-l-a-s.

Q. Ckay. And when he went down and talked
to the athletirc director at UNLV, or whoever it is that
e talked to at UNLY, did he then give you information?

A. Yes, a little while later he called and
said they had a footbkball roster in his hand, and he
had the name Narcus Wesley.

Q. Did be also give you information about
where Narcus Wesley indicated at least t£t2 the football
department where he-was living at the time?

a. Yes.

Q. And where wag that?

a. I believe it was 2372 Valley Drive in
Las Vegas.

Q. Ckay.

And did he give you atny other information at
that time, Dstective Bakalas?

A Not at that time,

. Okay. So what did you do once you had
that information?

A. Oonce I had that informacion, I calleg

Les M. Bahr, CCR 173 702-304-61991446




1¢

11

12

i3

14

15

16

17

18

15

20

21

22

23

24

25

- o 2
Nevada Power and spoke t¢ a4 Donna Lamonte, and I asked
Donna, I would like to check a .residence for power, and
she said, okay.

1 =said it is 2372 Valley Drive, and I said the
name that we are locking for is Narcus Wesley, and she
said, okay.

& couple seconds labter, a minute or two later
she said, well, you know that power has been turned off
there, hang on a #econd. Let me check ancther thing.

Okay. Well, that power is turned off, and now
it's re-turned on at I think it'a 4232, T would have to
lock at my notes, 4232 Gay lLane, if it was the same name.

I gaid, thanks a lot, we are sending you a
subpoena, you know, I explained the cage to her, you
know, before, before we talked. I told her the seriousness
of it, and 8o I faxed off 2 subpoena, and Detective Hartshorn
immediately left and wepnt to Gay Lane.

2. And wh} did you go to Gay Lane?

A. Because that's where the power was turned
on with that same name, and we wanted to go over and confirm
if he lived there.

2. Ckay.

Was it your intenticn to get a search warrant for
that location?

&. Yes,

Lee M. Bahr, CCR 173 TG2-804-5167 \LH——-\
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I Q. And if by confirming that he lived there,
pi what were you looking for?
3 A. His vehicle, him out in the front vard, or

4 anything, you Xnow.
5 Q. About what time of day is it that you

& physically went there?

7 A. It was in the afterncon,

B Q. Sao it was still]l light out?

g A, Right, right.
14a q. Okay. -And when you went toc Gay Lane, what
1% did you see?
12 A I saw his white Chrysler 300-N that I ran
13 the registration on, and it came back to Narcus Wesley and
14 a female that I can'tlrecall,

15 . Arnd a female's name?
1ls A Yes.
17 . Did you getr any other informatzon at that

18 pointe?
is A. I believe that the registration came back
20 to the Valley address, but we sat there for a little while,

21 watched the car. It didn't move, and at that time, I

22 immediately called Sergesant Hart, H-a-r-t. who 1s the SWAT
23 Sergeant, and T =aid, I think we have located the gsecond
24 suspact.

25 I have a vehicle here. I have got the house,

Lee M. Bahr, CCR 173 ?DZ-Eﬂll-ﬁBi‘qB
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and I am going to fill out an affidavit for a search

warrant. If you guys wanted to start te recon so when
we get it done, you guys can decide what you want to
do.

Q. Okay.

And did you then go and fill out an affidavit

for a search warrant?

E. Yes.

Q. And where did you go to do that?

A, I went to the Henderson Police Department.

Q. Okay. And did you actually prepare a search
warrantc?

A Yea, I did.

s Did you take it to get it signed by a
Judge?

A Yasg, Ildid.

Q. And when you got it migned by a Judge,
what did you do?

A I notified Sergeant Hart that it was signed,
we are good to go.

I believe we went back and made copies, and we
have to leave one with the residence, and then after we
did that, we went down and met -- I can't remember the
name of the place, but it was a bar. We met behind a bar

close to the residence with SWAT.

Lee M. Bahr, CCR 173 702-804-8147
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A, Ckay.

MS. KOLLINS: Actually, Judge, while he is reading
thakt, can we approach?

THE COURT: Sure.

{Whereupon, a brief, informal discussion was
had at the bench between the Court and counsel.)

BY MZ. KOLLINS:

Q. Justin, did you get a chance to read that?

L. Yeg, I did.

. Okay.

Did reviewing that refresh your reccllecticn
about what you recalled that evening about Danielle being
directed to remove her c¢lothing?

A, ¥eah, T remember after -- after they had
told me to perform oral sex on her, while I was doing that,
they were wanting me to still try to get hard myself, and
when I still couldn't, they told me, you know, forget it,
juat roll over, and this is after they had tried to tell
Ryan to do the same thing, and after that, I just rolled
back over with my head down, and that's when number one
had said, told Danielle to stand up and take off her clothes,
and that was somewhere behind me.

g. Ckay .

Well, my guestion -- and I guess I have the

chronology wrong because I didn't understand it from your

001350
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statement, but specifically, what I am asking you about is
onl lines 15 angd 16 of page gix:

"They, both of them, told her to start taking her

clothes off."

A. Nao.

a. Do you =see that?

A, Yeah, I do.

o, Am I just ahead of the game in terms of my
peries of eventg?

A . Wall, a little like number one was tha one
that told her to take her clothes off. Get up, take your
clothes off., Number two was more excited about it happening.

Q. Okay. B3nd by "excited", what do you mean?

A, Meaning like, yeah, like the whole time, he
was kind of egging ¢n number one, like during the whole
time, me, I couldn't get hard, he was kind of in the back
Jjust saying, oh, I could do it, you know, give me the
chance, I'll do it, and then when one told her to geb her
clothes off, he's like, vyes, you know, like --

Q. Okay. So, so the direction to take her
clothes off is after the series of events that takes place
on the floor?

A. ¥eg:

. Okay. Well, I am going to back you up, and

I'm sorry to keep jumping back and forth, ckay?

Lee M. Bahr, CCR 173 T02-243-33848
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A. No, that's all right.
Q. When he is frustrated with your -- with what's
going on, and he has Danielle flip over, she remains clothed

then at the time that she flips over on her back?

A. Yeah, I don't know that sure. I rezlly don't
know.

Q. But she had her underwear on?

A. Yes.

Q. Okay. And he tells you to perform oral sex

on her, he being number one?

A, Yes.

2, What are his words? He doesn't say oral sex,
does he?

A. Moy,

Q. Does he say cunmnilingus?

A, What's that?

0. What words does he use?

A. He just said basically, start eating her out.

Did you listen to him?
Yeah, ves.

Did you want that to happen at that time?

NPPP

Hao.
Q. At the time he is telling you to perform
oral sex, that's my wérda, not his, is he still trying to

get you t¢ achieve or maintain an erection?

Lee M. Bahr, CCR 173 702—243—33%1352
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A, Yes.

Q. Does he direct you to use something in order
to accomplish that?

& Yes, there was a bottle of lotion cut there,
and he had grabbed it, and he didn't give it to me, he asked
me 1f it would help, and I told him, you know, no, nothing
is really going to help.

. And he being number one?

A Tes.

Q. And what, did he pick up the bottle and show
it to you or did he just ask you about it?

A, Yeah, he picked it up, and then he brought
it over like he put it, I know he set it right next to me,
but T didn't, you know.

Q. And I am showing vou what has been admitted

2§ State’'s 4, next to the television set, ¢an you see that

bottle?
A. Yesg.
g Is that the lotion we are talking about?
A, Yeaa,
Q. Is that what you remember being set next
to you?
A Yeah.
Q. After you tell him that that's not going to

help, what's the very.next thing -- is number two still eqgging

Lee M. Bahr, CCR 173 702-243-329()1 353




14

11

12

13

14

15

1ls

17

18

13

20

21

22

23

24

25

._ . 740

cn what's going on, on the floor?
A, Yag,
Q. Has number two had any commentary about your

ability to achieve an erection? 1Is he saying anything about

that?

A, Well, he's just sayving he can't do it, lst
me do it,

Q2. He's saying, number two is saying, let me do
it?

5. Yeah.

Q. And what did you take let me do it to mean?

A, I tock it as he wanted to have sex with my
girlfriend.

0. What's'the vary next thing that you were

directed ko do?

A. They were telling me to, you know, play wich
myself as well trying to get hard.

Q. And when you say “they"?"

A. Number one.

Q. Ckay.

A, He just told me that, and he told Ryan to
rell over, and take some lotion and try to get himself
hard as well.

Q. Could I get vou some water, Justin?

A, Yeg, please.

Lee M. Bahr, CCR 173 ?G2-243~33&501q54
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THE CQURT: Here is some water.
THE WITNESS: Thank you.
BY MS. KOLLINS:

Q. Now, previocusly, you had mentioned that
what was being threatened that if you don't get hard, and
take care of business here, T am going te kill you, and
I am going to move on to your friends so somecne could F

your girifriend, right?

A. Yes.

Q. Was that his language?

AL Yes,

2. S0 someone can fuck your girlfriend?

. Yes.

Q. OCkay. And he went to who with the lotion?
A. Ryan Tognotti.

2. And what was Ryan's response to being asked
to get an erection?

A, He paid there is no way he could do it either.
They &still made him try, but that he said he couldn't do
it either.

C. Ckay. What did number one do to make him
Ery?

A. He gave him lotion.

Q. Okay. 115 the gun still cut as far as you

knew?

Lee M. Bahryr, CCR 173 T02-243-338E
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B, Yeah, as far as I knew, it was still there.
Q. And what was number two gaying about them
trying -- about number one trying to make Ryan get an

erection with the lotion?

A, He was saying none of them want to do it.
He said I am the only one that can do it, I'm going to do
s B i

. Did he say I am the only cne that can do
it, let me do it more than cne time?

A. Yeah.

Q. When Ryan cculdn't get hard, what was the
regetion of number one?

B Just frustrated as can be,

. What about number two?

A, Number two wasn't really --- I wouldn't Bay
he was mad. He was more along the lines kind of getting
excited like, hey, ycﬁ know, let me do it, you know, like --

Q. Not mad, maybe like eager?

A. Yeah, yeah, that's a good word.

Q. By this time, did you roll back down and
were laying face down on the floor?

B Yes.

g. When number one was pissed off about REyan
and number two was ready toc jump in, if you will, what

happened immediately after that?

Lee M. Bahr, CCR 173 702-243-3386
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A, That's'whEn number one had told Danielle to

stand up.
o. Did Danielle listen to him?
A, Yeah.
0. Could yeou hear what was going on?
2. No, I couldn't tell what they were doing.

They told her, you know, make sure all her clothes were
off.

Q. Okay. I am going to stop you right there,
Justin, when you say, "they".

A. Number one directed that.

Q Humber one directed that?

A. Yeah.

Q Ckay. And do you know what happened to
Danielle's clothes at that point?

A. Ho, I didn't see.

Q. Okay. Was Danielle speaking with them
at alil?

A. Yeah, but it was real guietly, just like
whigpering.

78 Okay. After number cone told Danielles to
take off her clothes, do you know whether or not he
directed her to go anywhere?

A, Yeah, he said, come over here, and sit on

the stairway, and I knew they were behind me for & little

Lee M. Bahr, CCR 173 702-243-3386
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bit.
Q. You couldn't see Danielle on the stairway?
A, No,
0. Did you have any reason to believe that she

did net listen to him?

A. No.

Q. Rfter Danielle went and sat on the stairway,
what was the next thing you heard?

A I really couldn't tell anything for a little
while, and then I really -- I couldn't hear anything.

Q. There -- is there a blue recliner in your
front deor area?

A Yeg, there is.

Q. Dkay.

If you recall, do you know whether or not Daniells
was directed to that blue recliner?

A Yeg, she was.

I don't know who, which one it was though, I
can't pay it was one or two that told her to do that.

Q. Dkay. .Ycu can't tell whether ir was one
or two talking?

A. Ckay .

Q. We've got it in evidence here. Talking
about the chair, that's at the bottom left of State's 2.

Is that the chair?

Lee M, Bahr, CCR 173 T0Z2-243-31388
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A Yes.

Q. Okay. and that still would have been behind
you in the position you were laying in?

A, The way I was laying, that would be to, Yeah,
behind me and to the right a little bit.

Q. Would you have been laying then, and correct
me if I am wrong, turning to State's 3, kind of in front of
that coffee table?

A, I was about right here.

Q. A1) right., And where you indicated, if you
hit the bottom right of that, that will erase.

A. Ch, ckay.

Q. And that is out of view of State's 2, correct,
where you were laying?

A, Yes.

o Okay.

When the period of time that you believed Danielle
wasg in the chair, did she stay in that chair until they left
or did scmething else happen?

A, No, after the stairway, I knew that they had
moved over again. I didn't know whexe. I would gquess it was
the wood chair over there but --.

Q. Somewhers still behiod you?

b, Yes, I still couldn't tell, and after, you

know, whatever happened, they told her to put her cloches

Les M. Bahr, CCR 173 702-243-3386
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back on, and then she gould lay next to me again.

2, Okay.

Now, and I den't think I asked you this, Justin,
at some point did they have you perform mutual oral sex on
each other?

A, Yes.,

Q. Was that before?

A That was at -- I'‘'m sorry, she first -- first,
she gave me oral sex, and then when I wasn't getting hard
at first, they told her just to do that, flip arcund still
an btop of me, where we would, you know, at the same time,
and then from that it went te me, just given a turn.

Q. S0 that you were on your back, her mouth was

ofl your penis, and her vagina was on your mouth?

A. Yes.

Q. And d4id you want that to happen?

A, No,

. You heard someone tell her to get dressed?
A, Yes, number cne told her to get dressed.

Q. Ckay.

A I know during -- before they told her to
get dressed, before number cne told her to get dressed,
the only parts I did hear during, towards the end of ik,
I heard -- do you like that?

. Okay.

Lee M. Bahr, CCR 173 ToZ2-242-3288
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A, And that was -- that was a different voice
but I ¢ouldn't tell which one it was of either of the two.

Q. Did it scund --

A. It sounded softer.

Q. So the one that had been primarily speaking
during the course of things was number cne?

A. Yes,

Q- You heard a voice say, do you like it or
did you like that?

A, ¥es., Do you like that®

Q. Do you like that?

A Yesg.

Q. And that wvoice did not sound like number
cne?

A. No, it was scofter, and it was guiet, too.

I just kind of overheard ik, and then it was
more along the lines of not really telling her just to
get up. Number one kind of took the lead at that time
and said, hey, that's enough, you know, you can go put
your clothes on.

Q. S0 at some time, at some point, number
one cuks off whatever‘is going on and said, that's enough,
you can go put your ¢lothes on?

A Yes.

C. But the woice that you heard that said,

Lee M. Bahr, CCR 173 702-804-6167
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do you like that, was different from the voice that said,
that's enough, you gan put your clothes on?

&, Yes.

. Okay. ALt some point does Danielle end up
back on the floor next to you?

A. Yes.

Q. What's the very next thing that happens after
Danielle ends on the floor next to you?

A. Number one starts saying, you know, you guys
have been real good, he said, before I go though, do you --
does anybody here have any rubbers, any condoms?

And I eaid, you know, yeah, I de and number one
told me te stand back up with my hands on my head, and walk
back to my bedroom, and as number one foliowed me, he hagd
the the gun to my back the whole time, and we got to the
bedroom, and I walked around the bed, the front of the bed
to my nightstand, and he stayed by the bed, opposite corner
pretty much, and he told me just get them out, you know,
dump it on the bed.

So I dumped the drawer on the bed, and I got the
condoms, and I kind of reached them ocut, and he just took
them from me, and quite a deal.

. Let me just stop you right there for a
second.

A, All right.

Lee M, Bahr, CCR 173 702-B04-6157
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Q2. Justin, I am sghowing you what has been

marked and admitted as State's 17. Does chat lock familiar

to you?

A. No, that's -- I believe that's a different
roommate so --

Q. Okay. You dump the drawer our. What kind
of condoms did you give him?

A, They were Trojans. They were light blue
covered,

Q. Different than the ones I just showed you
in the picture?

A. Yes.

Q. Ckay. Were your cell phones in that room
to your knowledge at that time when you went back in for
the condoms?

A, To my knowledge, yes. I really didn't know.

Q. Okay. After you gave number one the condoms,
what did he do with them?

B, He put them in his pocket, and he told me
Lo walk back over to ﬁim with my head down, and I did, and
he told me to turn arcund, and I did, and he just, number
one kind of whispered in my ear. He said, look, man, it's
nekhiing perscnal but he said, you know, 1 got a reputation
of being crazy, and hée told me to get down on my kneeg, and

he kind of put me down like executlon style, and he held

Lee M. Bahr, CCR 173 F02-BD4-6167
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the gun to my head for like maybe 10, 15 seconds, and then
he started laughing, told me to get up, and he said he was
just playing, and he said he didn't have nothing against
me. He told me just te go back out to the living room.

Q. Now, when you got back out inte the liwving
room, was number two still theare?

A Yesg.

Q. Hadn't left?

AL No.

7 Okay. Obviously, still the police haven't
been called?

A, No.

Q. Okay. During any of this time, you know,
up until this point, you are going back out to the living
room, did you hear number two saying he iz scared?

& No.

. Do you hear him telling number one I don't
want to be hers?

A, Mo,

Q. Did you hear him ever tell number one up
to thie point, I don't want to do this?

A No.

Q. Ever hear him telling number cne up to this
point, theee are a buﬂch of geod kids, let's leave them

alone?

Lee M, Bahr, CCR 173
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A, Ho.

M. KDLLINS; May I approach the witness with a
statement, Judge?

THE COQURT: BSure.

MS. KOLLINS: Thank vou.

BY MS. KOLLINS:

Q. You get back out inko the living room, and
he has plaved HIS little executicn game with you, did they
hang around too much longer than that?

A. No, they told us, you know, we've heen good,
and they said just kind of wrona place, wrong time for us,
and we didn't have what they were looking for, but they had
tc get something anyway, and they said they were going to
leave us alone, and they instructed us to stay down on the
floor.

Q2. Okay, and I am going to stop you right there,
Justin.

Did both number cne and number twe instruct you
to stay down on the floor?

A, Yag.

Q. Both of them?

A, Yag.

2. Did both one and two say that you kids were
in the wrong place at the wrong time?

A. That was more along the line number one said

Lee M. Bahr, CCR 173 T02-804-6167
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that.

Q2. Oid number one or number two give you
instructions of what you all should be doing when they left?

A. Yes, number cone had teld us to keep our heads
down, and as scon az they walk ocut the front door, they will
gay, you know, go, or start, and they wanted us to count out
loud to two minutes, and they wanted us to count one 1,000,
two 1,000, until we got to two minutes.

&, Did number one or number two speak to you
about cell phones?

A, Yes, number one had said that if we -- they
Baid they were going to take the cell phones with them, and
they were going to put them?

Q. Who?

A. Number one had said, they weare going to take
the cell phonee with them, and as we were counting, he was
going to put them outaide in like our rocks, or the driveway,
or somewhere outside he was going to put them all.

He Baid after those two minutes, we ¢an go get
them, and just go along, and he said that -- number one sgaid
if anycone moved, or talked, or anything during those two
minutes, he would know and not to mess with him.

Q. Okay. Did number eone or number two talk to
you about calling the cops?

A. ¥ea, number one said, don't call the cops

Lee M. Bahr, CCR 173 7”'304'515?““1 266
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whatever vou do.

3. Did you hear number one and two leave at
that point?

A. Yer.

Q. When they left, did the door stay open or
closed?

A. It stayed open.

Q. Ckay. Angd what, if anything, did you hear
going on outside?

A. I could hear them kind of wlaking through
the rocks next to our house, and, you know, I guess they
had thrown the c¢ell phones in there, btoo, and we were
pounting cut loud, and we hadn't made it too far, I mean,
1 really don't remember, maybe 20 at the most, 20 seconds,
30, and all of a2 sudden numbar one came running back in,
and he was just yelling, who was that? Who did that?

And just yelling, just really mean., He said,
now, you all are going te die, and then he just starts
laughing. No, I'm playing with you guys, but start over,
and then that was the last time we heard him.

Q. Do you see anyone in the courtroom today
that is similar in physical size and ethnicity to the
person that we have been discussing as person number
two?

AL Yesz, I do.

Lee M. Bahr, CCR 173 702-804-8167
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0. And where is that parson seated and what
are they wearing today?

A. He is sitting right here, wearing the brown
vest, gray vast.

MS. KOLLINS: May the record reflect identification
with those qualifications, Your Honor?

THE COURT: The record will s¢ show,

M5. KOLLINS: Thank vou.

g. Did you and your friends wait what you
thought was a gufficient time and go try to lock for your
cell phones?

A. We counted out the whole two minutes, and
A8 200N as we got up, we just shut the door and locked it.
We didn't even care about the cell phones at the time.

Q. Okay.

A. And we just went around the whole house,
making sure everything was locked up.

Q. Correct me if I'm wrong, there was no land
line in thakt house at the time?

A, No.

0. Okay. So you kids all only just had cell
phones?

A. Yes,

Q. S until you got a cell phone back, there

wag no way you could call the police at that tima?

Lee M. Bahr, CCR 173 TO2-804-6167
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A. That's correckt,

Q. Ckay. RAfter you get the doors locked and
evarybody kind of gathers their thoughts, what do you guys
do next?

A. We all juar kind of start, you know what
do we da? Do we call the cops or what should we do?

And it was, you know, a lot of us were really
scared, you know, I would say half of us didn't want to
call the cops and half of us did because there is always,
you know, what if they are still right outside, you know,
just waiting to see what we do, and so we kind of went
around, and like a couple of us grabbed some knives cut
of the kitchen, and what not, just to khe safe.

2. And gdid you guys make a decision to go outside
and lock for phones then at some point?

A. Yes, we decided we were going to go to Clint
Tognotti's and Aitor Eskandon's apartment, and call the
cops there. We felt it was best to just leave and --

2. And that apartment was over on Warm Springs
in Henderscon, right? 1

A. Yend.

Q. Did you -- who went with who to get to the

apartment on Warm Springs?

A Me and Danielle rode with Justin Foucanlt,
Q. Ckay.
Les M. Bahr, CCR 172 TO2-804-£187
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A, And I'm really not sure who jumped in what
cars, but we had a few cars.

o. And by this time you had recovered cell
phoneg?

A. Yeah, as soon as we walked outside, we

just grabbed all the cell phones.

Q. Anyone's missing?
A. Yes, Danielle's was gone.
Q. Once you got over to the apartment, what

did you de over there?

A. We called the -- I'm not sure who exactly
did it, it was either Ryan or Justin, I think, called
the copa, and basically, we just sat in the living room
together, just quiet and just waited for the cops to
arrive.

Q. Juetin, did you remain a resident in that
house after this all bappened in February, of 20072

A. No.

Q. When did you move out?

A. It was probably, might have been up to a
month, because I left1vegas for a couple weeks. I just
went back to my parenﬁs for a little while,

Q. Qkay., Were your parents one of the first
people that you called that night?

A. Tes.

Lee M. Bahr, CCR 173 T0R2-804-6167
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MS. KOLLINS: The Court's indulgence.

Q. I am going to back up, back fcu up &
lietle bit, Justin, my apologies.

When numher one was telling you what you guys
needed to do when they left, was there any discussion
between numbey one and number two at that time as to what
their plan was, where they were going to go or what they
were going to do?

A, ¥o, I really didn't catch any of it.

I know that they had said scomething, it was real
brief, and I -- I didn't hear it.

a. But thére were portiong of time where number
cne and aumber two were conversing back and forth?

A, Yesg.,

Q. Was there ever any raised voices by number
one ab number Lwo?

A. Ho.

Q. Any anger by number one directed at number
two that you heard?

A, No.

Q. and if you know this, Juskin, I don't think
i asked you this in the beginning, did number one have

yloves on?

A. Did number one have gloves on?
Q. Yas.
Lee M, Bahr, CCR 173 702-804-86187
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A Na,

Q. How about number two?

A. No, I couldn't tell if he did. It didn't
look like he did.

Q. And did you ever tell numher one to tell
number two to leave Danielle alcne?

A. No,

MS. KOLLINS: Pass the witnesas.

THE COURT: Cross.

MR. LANDIS: Could we approach?

THE CCOURT: Sure.

{Whereupon, a brief, informal discussion was had
at the bench hetween the Court and counsel,)

THE COURT: We are going to take about a 10 minute
restroom break. It has been about an hour and 15 minutes.

So it's guarter till.

During in the next 12 minutes or so, I want to
admonish the members of the jury not to talk or converse
amongst yourselves, or with anyone else on any subject
having to do with this trial.

I don't want you to watgh, listen or read any
reports or commentaries ¢f any type through any medium of
information, including radio, television, newspapers, or
internet.

I don't want you to express -- form or express

01372
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any opinicn on any subject or about any person having
anything to do with this trial until this case has been
finally submitted to you. You are in recess.

You have got 12 minutes, okay?

{after the jury, and alternates, were excused,
the fellowing proceedings were had outside their presence.}

THE COURT: Take a restroom break. We will come
back, and we will discussz it.

LE R R 8

{Whereupon, a brief recess was had.

After recess, all parties present, the following
proceedings were had in open court in the zbaence of the
jury, and alternates.)

Ehk ok

THE BAILIFF: Remain seated.

THE COURT: &ll right. We are hack on the
record in the matter of the State of Nevada v. Narcus
Wesley.

For the benefitf of your relatives and friends,
Narcus, and alao for ényhoﬁy elze, I know there is family
members here for some of the witnegses.

Stepmom, you weren't here this morning when I
tried to explained this to Mz, Wesley.

Everybody i& certainly welcome to be here and

watch this trial.

Lee M, Bahr, CCR 173 702-804-8167
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What I will not permit from anybody in the audience
is any kind of animation, sound, visual, head shaking,
hand waving of any sort.

Anybody that does that is going to get excluded
from the courtrocom in about three seconds.

S0 don't do ikt.

Mr. Wesley, you haven't done a single thing that
I've noticed,, and I appreciate it.

Make sure that you don't mzke any sounds Ms.
Wegley, ckay? Otherwise you won't be allowed to stay,

That applieé to everybody.

Counsel can't see. I can, and I won't wait
for counsel to point anything ocut. I will do it on my
own, okay?

Qther than that, everyone is certainly welcome,

All right. Let's bring in -- where did Joe go?

M5. LUZAICH: To get the witness.

THE COURT: ©h, =1l right., You can go ahead
and bring them in. Well, I will wait until the jury gets
hersa.

MS. LUZAICH: And can you tell them what the
schadule ie, too?

THE CQURT: Ch yeah,.

Ms, LUZhICH; I'11 do it while Joa is getting

the jury.

Lee M. Bahr, CCR 173 702-804-614Y0137 4




10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

25

_4" "l 761

THE COURT: Okay. You can go ahead and bring
them in. Well, I'll wait until the jurors get here,

LR

(Whereupon, the following proceedings were had

in the presence of the jury, and alternates:)
L E LR

THE BAILIFF: All rise for the presence of the
jury.

Please be seated.

THE COURT: Do the partieg stipulate to the
presence of the jury?

MS. KOLLINS: Yes, Your Honor.

MR, LANDIE: Yeg, Your Honor.

THE COURT: A quick comment before we geb going
on cross-examination.

It ig Friday afternoon.

We are going to try to wrap up today socmewhare
around 4:30ish.

We will tryrta £it it in the best we can. We
will be finishing the examination of this witness, and
then if we have encugh time, the next witness. If not,
we will just go ahead and break that then.

We will wailt, we will decide that then, ogkay?

All right. ‘Go ahead. Cross-examination.

MR. LANDIS: Thank you, Judge.

Lee M. Bahr, CCR 173 702-804-6167
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CROSS-EXAMINATION
BY ME. LANDIS:
Q. Hi, Mr. Richardsecn.
A. Hi, how are you doing?
Q. Good, thank you. Would you mind if I
vall you Justin?

F Mo, that's fine.

Q. On your direct, at the State's insistence,

you used tweo labels, number one and number two?

A, Yesg,

Q. And you have done that before when you
talked to police in this case, correct?

. ¥eah.

Q. Number one, he has been described as

the main guy, correct?

A. Correct.

Q. You have described him as the main guy
before?

A ¥eg, sSir.

Q. As for number one, you said that it

looked 1ike he had done this before, do you remember
that?

A, Yeah, I do remember thakt.

Q. Dkay.

Do you alsc remember saying it was easy to

Les M, Bahr, CCR 173
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tell that he was running the show?

A. ¥Yeah.

Q. And that would be number cne?

A Number one, correct.

0. Only one of those pecple is here today,
right?

A. Yeg,

Q. And that's?

A. Number two.

Q. This is number two?

B Yea,

0. You now know his namg is Narcus Wesley,
right?

A It's Wealey, yes, sir.

Q. and you alec now know, even thought he
is not here, that num?er one's name is Delarian Wilson?

A, ¥egs, EB1r.

Q. If you wouldn't mind, I would prefer to
uge their names?

A, Ckay.

0. As we éalk today?

A. ¥Yeah, that's fine.

. As for Narcus, you have uzed some terms
to describe him as well?

A. Yes.

Lee M. Bahr, CCR 173 74:2*304-511?01377
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Q. At cne point, you said, Narcus was just
kind of there. Do you remember saying that?

M5. KOLLINS: Objection, foundation.

THE COURT: Do you know where that came from?

MR. LANDIS: I do, Judgs.

THE COURT: Go ahead.
BY MR. LANDIS:

Q. Do you ramenber saving that one time?

A. Yeah.

MZ. KOLLINS: Same objection, foundation.

MR. LANDIS: If he remembers it, Judge, I don't
think there is a lack of foundation.

THE COURT: Do you remember where it was vou
gaid that, either in a szatement or in testimony?

THE WITNESS: I don't remembsr where, but I
have said that, yes.

THE COURT: All right. Go ahead.
BY MR. LANDIS:

Q. You have described him as just some other
guy?

MZ, KOLLINS: Objection, foundation,

THE COURT: Do you have a specific source?

ME. LANDIS: I do, Judge.

MR. BANKS: Can we approach, Judge?

THE COURT: Sure.

Lee M. Bahr, CCR 173 702-804-616H) 1 Y8
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{Whereupon, a brief, informal discussion was
had at the bench between the Court and counsel.)

ME. KOLLINS: The objection is sustained?

MRE. LANDIS: No.

THE COQURT: No, the objection is overruled at
this point. But we understand that if the witness can't
identify the exact time and place that this statement
was made, then counsel is going to have to identify it.
BY MR. LANDIS:

Q. These comments that I have been asking
you about, sometime iﬁ the morning after this ceccurred
detectives from Henderson talked to you?

A. Yeah,

Q. That was at the Crystal Creek Apartmenta?

A, Yeah, that's correct.

2. And I don't know this for sure, but T

think it was in one of their sguad cars, in one of their

detective cars?

A. Yes.

o And you were alene at this time?

A Yes.

2 And kind of unlike today, they were letting

you describe things as much ag you could?

A Yes,
Q. And they asked you some specific questions
Lee M. Bahr, COCR 173 T02-B04-6167
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after you gave a narrative of what happened?

A, Yeah.

Q. And during that statement you made to the
Henderson police, do you remember saying that MNarcus wag
just kind of there?

A, Something to that, yeah, to that effect,
yes.

Q. And you described him as just some other
guy, do you rsmember chat?

A, Yeah, socme, arcund those words, I -- yeah.

Q. And I am guoting, you said:

"That narc¢us didn't mean nothing.®

Bo you remember saying that, Justin?

A. No, I don't.

Q2. Would referring you to your statement help
refresh your recollection?

A. Yes, it would.

MR. LANDIS: It is going te be page five,
counsel .

May I approach, Judge?

THE COURT: Yes.

BY MR. LANDIS: .
Q. Just read it to yourself,
{(Witness complies with above reguest.)

THE WITNESS: Just that part?

Lee M. Bahr, CCR 173 702-804-616(()1 380
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BY MR. LANDIS:

Q. Yes.

A. Okay, yes.

Q. Does that help refresh your recollection
as to your statements with the police officers that
day?

A, Yeah.

Q. And IN that statement, you told the police
that as far as Narcus was concerned, it appeared that he

didn't really didn't mean neothing?

A. Yeah, from what I had known at cthat point,
yes.

Q, This was after everything had occurred,
right?

a. Yeah.

Q. ¥You never had any other personal contact

with these two individuals?

A, No.

0. Buring that same conversation with the
Henderson detectives, you sBaid that Narcus seemed kind
of hesitant throughout this process?

A, Yeah, he seemed to be not as in charge.

Q. You used the word "hesitant", do you
remember that?

a. I don't remember that. It is possible,

Lee M. Bahr, CCR 173 '?n:z-am-ﬁlﬁ*{]glgsl
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vYes.

Q. All right. At one point when comparing
and describing the two, do you remember telling them
that he kind of just followed what Delarian did?

A Yes, I remember waying that.

Q. And during that conversation, and alsc
when you testified at a prior court hearing, you kind
of described him, and you said, one of them did most of

the talking?

A. Yesg.

Q. And that -- that was obviously Delarian,
right?

A, Yes, that's correct.

Q. And just so we are clear to match you up,

a Ffew specifics, Justin, who was the one that entered

your room when you were sleeping?

A Mr, Wilson.
Q. Delarian Wilson?
A, Yen.

Q. And this wasn't clear on direct. I think
you said you reached for your glasses at that point?

F- Yes, I did.

Q. Were you able to actually put them on your

face?

A. Yes, I did, and I actually had them on until

Lee M, Bahr, OCR 173 TOZ2-BO4-61467
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I hit the living rocom, and that's when I wag instructed to

take them off.

2. Who ordered you to take them off?

F- Mr. Wilseon.

). Delarian Wilson?

A Yeg.

Q. Prior to that, when Mr. Wilson was in your

room, was it him whe ordered you to turn your light off,
and vou tried to turn your ceiling fan light off?

A, Mr. Wilson, ves,

0. And who was it that pulled you out of your
bed, ordered you ocut of your bed?

A Mr. Wilson.

Q. And it was also Mr. Wilson who ordered
Danielle cut of your bed?

A Yes.

Q. After you both got out of your bed, who
ordered you into the main room, for lack of a better
term?

A. Mr. Wilson.

2. And as'you were proceeding down that hallway
inte the main room, whe told you to keep your heads down
and not lock up?

A, Mr. Wilson did, and when I did loogk up, at

one point I just kind.of looked up, and then back down,

Lee M, Bahr, CCR 173 702-804-61671}01 383
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Mr. Wesley had said, keep your head down.

Q. At what point did you lock up?

A. When I was just making my way before I exited
out of the kitchen part of the hallway.

Q. How many feet would you have been from the
main reem at that point?

A It was real cleose to the main room. It
might have been maybe 10 feet, 15 feet to Mr. Wesley.

Q. When you guys reached thav main room, you
were told to get down on the ground like yvour friends?
¥Yes, that's correck.

Who told you to do that?

Mr. Wilson.

Lo R .=

Scon after that, when you did get on the
ground, the cell phones were demanded?

8. Yes.

Q Whe asked for the cell phones?

A. Mr, Wilson.

Q Who asked for the wallets?

& Mr, Wilson.

Q. Who was frustrated when he found out how
much money was in the wallets?

- Mr. Wilson.

Q. Do you know exactly how much money he got?

A. No, I don't.

Lee M. Rahr, CCR 1732 702-804-6167 (101384
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ATM?
A

Q.

Wilson were at the ATM, would you agree that was the quietest

time of those two hours?

A,

Q.
waz eaid?

A,

2.

A

Q.
gone --

A.

Q.

anywhere in the house?

A.

Q.

. 173

Who demanded the ATM cards?
Mr., Wilson.

Who forced Ryan to get his car keys?

Mr. Wilson.
And who forced Ryan out of the housa?
Mr. Wilson.

Who told Ryan he was going to drive to the

Mr, Wils=on.

When they were gone, when Ryan and Delarian

Yes.

There was large periods of time where nothing

Yeah, a large periocd was then --
Five minutes?
10 minutes at the most, yeah.

During that time when Delarian Wilson was

Yeah.

-- did Narcus Wesley ever order you to go

No.

Did he ever demand anything from you, any

Lee M. Bahr, CCR 173 T02-804-5167
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property?

A, Ho.

Q. You ha;e gaid that he seemed nervous, and
he was getting increasingly nervous during that time?

A, Yeah, the longer it got, yes, the more
nervous he geemed to be,

Q. And he expressed that by asking how far
the clogest store was?

A. Yeah.

Q, How many times did he ask that, if you
remember, Justin?

A, He asked where the closest ATM was, and he
asked that maybe once or twice, and just how long it would
take. He aszked that a couple of times.

Q. When Ryan and Delarian Wilson returned, Ryan
wag ordered back te the ground, correct?

A, Correct.

Q. And who did that?

A Mr. Wilson.

G. Who sald, we're 90 percent done and we have
10 percent lefty

A, Mr. Wilson,

Q. Who wazg that comment directed at, if you know,
Justin?
A . To me and Danielle.

Lee M. Bahr, CCR 173 F02-804-61067
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Q. After that comment was made, who directed

what you did next?

A. Mr. Wilson.

Q. Whe made you roll over?

FL R Mr., Wilson.

Q. Who made you put a pillow to your head?

A. Mr. Wilson.

Q. Who put & gun on the top of that pillow?
& Mr. Wilaon.

Q. At that point, you testified that Delarian

Wilson was getting more and more frustrated?

& Yes.

Q. Was he expressing that?

A, Yes.

2. During that process, it was said, if you

can't perform, I am going to shoot you, and then move to
the naxt person? .

A Yes.

(. Who =aid that?

A. Mr. Wilson.

Q. If you could give me the best estimate as
to exactly when he said that in the process, Ryan -- or

Justin? I'm sorry.

A. I'm sorry, what was that?
Q. Could you give me an estimate as to when
Lee M. Bahr, CCR 173 702-804-6167
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he said that in the procees?

B,

When he had tcld me that?

It was after -- it was just around when he --

before I had to flip over onto her, it was right in that

area sometime when he had said thac for the first time.

Q.

face?

®

Q.

A <

B O P O

When he gaid that, was the pillow over your

Yasg.

And the qun was to your head?

Tes,

Did that scare you?

Yes.

mid yvou believe what he was esaying?
Yes.

Who told Ryan to start gstting ready?
Mr. Wilsomn.

When Danielle was lying next to you, who

made her stand up?

A,

Mr, Wilean.

And who directed her Lo the stairway?
Mr. Wilgon.

And who told her to sit on the stairway?

To the best of my knowledge, I thought it

wag Mr, Wilscno,

Q.

How many times did Mr. Wilscon expresas his

Les= M. Bahr, CCR 173 ?ﬂEwBUd-Gl?{Olq
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intentiocn to kill somebody if one of you couldn't perform?

A A handful of bEimes.

Q. How many is a handful?
A, More than five,
0. Was it obwviocus to you at least that each

time he said that he was getting more and more frustrated?

A, ¥esg.

0. Did each statement make you believe him more
or beliave him less?

&, More.

Q. And it was after he said that that handful
of times, th;t Narcus said I'm the only one that can do it,
lat me do it?

A. I waulﬁn't say, no, it was just after z
couple of times,

Q. It was during his saying thac?

A Yes.

Q. I want to talk to you a little bit about
the statement you madé on direct, and I apologize if I
misaquote you. I think what you said was -- and I am
talking about Narcus only here -- based on the situation,
you thought he had a gqun?

A. Yes.

. Was that a fair characterization of what

you sald on direck?

Lee M. Bahr, CCR 173 702-804-618001389
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A, Yes.

Q. When was it that you removed your glasses?

A. After I had laid down.

Q. In the main room?

AL Yes.

Q. How 1g your vision when you are not wearing
glasses?

AL I have real poor wigion,.

Js Okay., MNearsighted, farsighted?

A If you are holding up your hand right now,
your fingers, I probably wouldn't be able to tell.

Q. When you were walking from your room with
Danielle to the main room, and you weére being ordered to
keep your head down, I think that you said that you did
lock up?

A. Yeah, I did peek up.

2. When did you first notice that another peraon
was there that vou didn't know?

A When 1 was coming out of my bedroom, after
Delarian had told us to walk out and jein our friends,
just a couple feet cutside of my bedroom is when I locked
up, and then got told to look back down.

Q. A good 10 feet before you entered that msin

room?

A No, it was maybe like five feet before entering

Liee M. Bahr, CCR 173 TUE-EE%—EIJ;O].SBO
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the room, 10, 15 from Mr, Wesley.

2. Okay.

U0 you remember when you were speaking to the

detectives, the same conversation we talked about earlier,

and they asked you:

"When you walked out, what did you see? How was

everybody else?"

ves.

And your response was:

"Well, he told me to not lock up.*

He said-:

"Keep looking down. So, as I got in there,
I could just see all the other guys that
were there on the floor in a kind of half
gircle.”

A. Yeah.

Q. They asked you:

"Is it at that point that you realized there

was a number two guy, or did you already know
that?"

And you responded:

"Yeah. No, that's when I realized there was
another guy;“

A. Yes, when I was getting into the rgom,

g. And I'm sorry, counsel, that's page 26.

Lee M. Bahr, CCR 173
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And do you remember during that same interview
when they were asking.tc describe the two people the best
you could so they could cbhbvioualy try to find them, they
asked you:

"and did you get a look to ses what he was

wearing at all?" Referring to Narcus.

And you responded:

"The only thing I seen on him was he was

wearing real dark jeans and dark shoea. Yeah,

I think they were black shoes. I don't know

what kind eof anything but just tennis shoms,®

Do you remember saying that?

A. Yeah.

Q. And that's because your head was down, right,
Justin? ‘

4. That was the only thing I really looked down
on my way down, because even with my head down, I could
gtill gee, you know, his feet level with my head down,
looking up.

G, You were never able to describe hHia shirg
in any detail to the police, were you?

A. o, T couldn't.

0. And that's because your head was down?

A Yeah, and then when I did look up, it was

just -- I wasn't standing.

Lee M. Bahr, CCR 173 702-804-6167 ND1392
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G, When you did enter that main room, Narcus
never displayed a handgun, did he?

A. Hot to me, no.

0. You didn't see a handgun when you were in
that main room, did you, in Narcus's hand?

A. After laying down, no.

Q. And ar thig --

A. {Interpesing) I just know this, when I
wag walking in, he had something what appeared to me as
a gun.

g. Seemed like a gun?

A. Yeah, reality, I mean, it could have been
anything, but to me it seemed like a qun.

Q. And you didn't see that gun when you were
in the main room?

A Ho.

C. You didn't see anything in his hands when
you were in that main room?

A, No, T &idn'e.

Q. And after you were ordered to the ground
in that main room for the first time, when you left from
your room and traveled there, you never saw Narcus again
up until the time that Ryan left for the ATM?

- Yes, tpat*s correct,

2. Obviously, you didn't see anything that was

Lee M. Bahr, CCR 173 703'5"4“11371393
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in nis hands during that time either?

A. No, I had my head straight down,

Q. And yoﬁ testified to this, but as Ryan and
Delarian left for the ATM, all of you were cordered to keep
your heads down?

A Yasg,

Q.- And told by Mr. Wilson if you didn't, it
was Narcus's job to shoot you?

B Yes.

Q. And, obviously, based on those orders,
you did keep your head down the whole time that they
were gone?

A. Yeah, and I assumed that he did have a
gun on him, too, I am not going to test it,

G. And since your head was down during that
time that Ryan and Deiarian were at the ATM, you didn'g
see anything in Narcus's hang?

A, Mo,

Q. You never really saw anything above Narcus's
waigt, did you?

A Ko.

Q. Hot his head?

A. Ho, real guick, but the least, the most T
saw wag his body then.

Q. At one point, when you were talking to the

Lee M. Bahr, CCH 173 ?n2-3u4-615ﬂ01394
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police, they asked you bo describe his head, or 1f you could

describe his head?

A,

Q

A.

Q
had gloves on,
them if he had

A

Q.
unable to give
gloves because
much?

A.

.

Yes.

Were you able to?

Ho, not to the hest of my knowledge, no.
They asked you if both Delarian or Narcus
and as to Narcus, you weren't able to tell
gloves on?

Ha.

And you told the police that you were
theae details about the head, and shirt,

in your words he never got arcund you koo

Yeah, that's correct.

wWhen 1t is all =zaid and done, Justin,

all yvou could tell them about Harcus, about the number

two guy, were the color of his jeans and the color of

his shoes?
A.
Q.
quy?
A,

like he was.

Yeah.

The fact that he was taller than the cther

Yeah, that was just, you know, it geemed

0. And probably skinnier?
A. Yeag.
L2 M, Bahr., CCR 173 TR2-B04-6167
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MRE. LANDIS: The Court's indulgence.
THE COURT: Yes.
BY MR. LBNDIS:

Q. Afrer you guys went to those Crystal Creek
Apartments, how long do you think it was until the police
arrived?

A, It really didn't take too long. I never
looked at a clock, but I would guesstimate 15, 20 minutes,
half hour, but no more than that.

Q. Was 611 called from within that apartment

or in transit, if you recall?

A. I don't remember. I'm not real positive
who called.

Q. You don't remember the phone call?

&, No.

Q. Wwhen the first, for lack of a better
term, wave of police officers came, how many of them
were there?

A Well, there wasg a few. I never knew for
sure because as soon as they got there, they started asking,
you know, kind of whaﬁ happened a little bit with each of
us, and telling us, you know, you guys shouldn't talk to
gach other about it, you know, like just kind of keeping
us to sit still.

S0 it's hard to say. There was a handful that

Lee M. Bahr, CCR 173 ToA-B04-6167
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were sitting downstairs, too.

Q. Ckay.

A, There was at least four to, you know,
31X,

Q. They made it clear that they preferred if
you guys didn't discuss it anymore?

A, Yes,

Q. There came 3 time after that first wave
of officers came that the detectives, the plainclothes
officers came in?

A, Yes,

Q. How long would you say that period was
from when the first set arrived until the detectives got
there?

A, I really don't kneow., It didn't geem that
long to me.

a. How long after they arrived did you give
your statement in the patrol car?

I, I wag ope of the first ones so it wasn't
very long.

Q. To the bast of your ability, how leong
do you think it was from when vou guys left the Great
Dane household until you gave that recorded sktatement?

A, It could have been an hour.

MR, LABNLDIS: The Court's indulgence.

Lee M. Bahr, CCR 173 T02-804-6167
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THE CQURT: _Sure.
BY MR. LANDIS:

0. Who was it that said:

"It's nothing perscnal. I'm just a little
ocrazy.-"

A, Mr. Wilson,

Q. And was that before or after he held the
gun to your head and made you get on the ground?

a. I'm really -- I want to gay it happened --
I want to say it happened after, but I just remember him
saying that.

At that time, I was just so scared, I don't
remember if he said it before or after.

MR, LANDIS: I understand., I will pass the
witness, Judge.

THE COURT: ANY redirect.

MS., KOLLINS: Yes, Judge.

THE COURT: Okay.

RﬁDIRECT EXAMINATION

BY ME. KOLLTHNS:

Q. Justin, were you still scared when you

got over to cthe apartment?

A, Yes,
Q. And it takes some time for that to wear
off?
Lee M. Bahr, CCR 173 TR2-B04-6167
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A Yeah.

Q. You testified a few minutes ago that you
thought you gave thatlstatement about an hour after you
left the Great Dane address?

A, That's what it seemed like. to the best
of my knowledge.

Q. Would it surprise you to know that you
actually gave that statement at five o'clock in the
morning?

A ¥Yeah, yeah.

0. I am just going to go over just a few
things that Mr. Landis asked you about, sc bear with me
for just a moment.

I was asking you gquestions using number cne

and number two. Are you still comfortable using that

designation?
A. Yas.
Q. Mr. Landis reiterated several times that

number one was the main guy?

A, Yes.

Q. Yeah. &And that's how you previcusly
described him?

A. Yes.

Q. During, the course of this event, from the

Lime they got in the door, sowmecne came in your bedroom,

Lee M. Bahr, CCR 173 TO2-B04-6167
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o ¢ oD

No, he didn't say nothing.
This fellow said nothing during that time?
Nao.

Is it your testimony that he did say something

during that time?

.

* 0 P 0 ¥ o0 ¥ o

HD 0

HO0O P o

0

Ho, he didn't say anvthing.

Okay. He was silent during that time?
Yes.

Thank you. Somebody gets a pillow?

Yag,

He puté it to somebody's face?

Yes.

#nd he puts the gun to somebody's head?
Yes.

And that was scary?

Yes.

And that was horrifying?

Yes.

And that was traumatic?

Yes.

And that was the stockier guy that did that?
Yes.

That wasn't encouraged by this gentleman?
o,

He is still kind of off in the background

001300
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not saying anything?

A. Yes,

o, & gcary situastion the whole, the whole time?
&, Yes,

Q. But it did get scarier once the stockier quy

returned and made the 90 percent comment?
a, Yes.
Q. It got a lot scarier when the stockier quy

put the pillow over Justin's head and put that gun to his

head?

A. Tag,

Q. It was scarier for everybody in that room,
I imagine.

A. Yas.

Q. It was scarier still --

A Yag,

Q. When the stockier guy says, if Somecns does

not perform, or get it on, somecne is going to be killed.

It got even scarier then, didn't it?

A. Yer,
Q. For everybody in that room, I imagine?
A. Yes.

Q. I am going to fast forward a little bit.
There comes a time whan the two fellows leave the house?

A. Yes.

001301
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Q. And I believe with Ms. Luzaich that they
left, and then it was the stockier guy that burst back in,
and makes some comment like, who moved? And freaks everybody

cufl even a little bit more?

AL Yes,

a. You guys leave that house?

A Yesg,

{. Bverybody is horrified?

. Yesg.

Q. Everybody is scared?

A. Yes.

Q. Sometimes, a little scary and traumatic

situations, talking about it can help?

A. Excuse me?

Q. Talking about those scary, traumatic situations
can help sometfimes?

A, Yag.

Q. And once you guys left the Great Dane residence
and went to the apartment over on Warm Springe?

&, Yes,

0. There was some talk amongst you guys about
what happened in thatrhouse, wasn't there?

A. Yes.

Q. I guese everybody was still probably really

fraked out about that whole thing, correct?

001302
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A. Yes,

Q. And everybody was discussing how horrified

they were in discussing what went on in that houge?

A. Yeg:

. And the police were called?

B Yes.

Q. And you all talked to the police?

A. Yes.

Q. Did the police sit you down as a group, or

did they interview you one on one?

A, Cne cn cneg,

Q. Ckay.

And T am sure they explained to you that that's
their procedure, and that's how they do these kinds af
investigations?

B Yas.

Q. Ckay. I want to talk to you a little hit
about your testimony regarding this gentleman having a gun,
akay?

&, Yeg,

2. I believe you gave a gesture, you knew it
was a2 gun because he was holding it out like so {indicating)?

AL Yes.

Q. And because he was holding it ocut --

MS. LUZAICH: (Interosing) Well, I'm sorry. that

Lee M. Bahr, CCR 173 To2-243-32386
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migsrepresents. He has his index finger cut. She did not
when she was demonstrating.
THE WITMNESS: Yeg,
THE COURT: That'e more accurate as to her
testimony. -
ME. BANKS: Okay, I'm sorry.
THE COURT: Sure.

MR. BANKS: and I don't mean to miss -- T want

Lo he perfectly clear here.
Q. Notwithstanding the index finger, his arm

was extended from his'body?

A. Yes.
. Like this (indicating)?
A Yes.

Q. Okay.  2nd because it was out like this,
and away from his body, that's how you knew that it was
a qun?

A. Yeg.

Q. Okay. It was dark in the house?

3. Yeg, |

Q. Dark in that hallway?

A Yes,

Q. Dark in that room where you and your guy,
Justin, were sleeping in?

A Yag,

001304
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Q. You testified at that preliminary hearing?

A Yes.

Q. And you were asked about the time that you
first saw this gentleman with the gun?

A. Yes.

Q. Page 31, counsel, line four.

And you were asked at the time:

"How far..."

And we were talking about distance and how far
away this gentleman was from you:

"How far away from you would that be?

Your answer. was:

"The living room was really small like

five feec.®

And then you were asked the guestion:

It was your testimony that you could see he

had a gun?*
A Yes.
Q. &nd your answer was: "Yeg.

And then the guesticon was:

"Where was Ehe gun? "

b Yes.

Q. And your response at that kime was:
"It was like he had it in his hands right

by hig chest."

001375
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A, Yes.
Q. You saw this gentleman for maybe twa or
maybe three seconds, is that correct?

B, When he had the gqun.

2. In a dark rocom?

A. Tes,

Q. And a2 dark hallway?

A, Yag.

<. You testified that you were on a chair?
A. Yes.

Q. And that theze was some touching going

on?

A Yes.

Q. And you gaid that that touching going
on, there was something in your side?

A. Yes.

i And you testified that what was on your

gide was a qun?

A. Yes.

Q. And that's what you testified here to today?
A Yeg.

Q. At the preliminary hearing?

A. Yes.

Q. And you were asked about, about that gun in

your side at that time frame?

001316
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Yes.

At the preliminary hearing in --

April, of '077

&

o

A. April.
Q

¥ Yes.
Q

And you were asked about that, and the

question to you at that time was:

"You are saying you felt something on your side?®
Yes.
And you didn't see it, correct?

No.

° » o ¥

And you were asked:

"You don't know if it was a gun?"
And your answer was:

"No .,

A Yes,

Q. And then the next gquestion was:
"You felt something, correct?r

Angd your anéwer Was:

"Yeg. "

A, Yes.

Q. And then you were asgked-:

"In fact, you don‘t even know what it was, do
yout

And your answer was:

001307
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"Ho. ™
A, Yasg.
Q. Then you were agked:

"S50 when coungel asked you ahout a gun being
pointed in your side during this altercation?"
A. Yes.

Q. "You don't even know if it was a qun at
that point. It was something in your side,
correcr?"”

And your answer was:

"Yeg, "

. Yeag.

o. Ryan masturbating?

F. Yes.

Q. That was done at the direction of the stockier
quy?

A. Yes.

G. Okay. Did you ever hear the name, Grant,

this entire evening?

A. Huh?

. The whole, during the episode, d&id you hear
the name, Grant?

A Yes,

9. And Grant, the word, the name, Grant, came

out of the stockier guy's mouth, right?

Lee M. Bahr, CCR 173 T02-243-33B6




ip

Ei:

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

._ ' _._ 695

A. Yeg .

Q. You didn't hear the phrase, "couph up the
money", did you?

A No.

Q. But if you did, it would have been the
stockier guy?

M5. LUZAICH: Well, ocbjection.

THE WITNESS: I didn't understand that.

THE COURT: Sustained, sustained.

BY MR. BANKS:

Q. You never heard this gentleman say anything
even close to, "cough up the money", right?

A. Ho.

Q. Ckay.

Would it be fair, based on your percepkbion of
the incident, if anybody was fixated on Grant, it weuld
be the stockier guy? '

A. No, it would have been both of them. They
ware both there for the same reason.

Q. And that's because you heard this gentleman
say the name, Grant?

Al Yeg

Q. That's because this gentleman burst in
there asking for Grant?

MS. LUZAICH; Well, cbjection, ahe wasn't asked..

Lee M. Bahr, CCR 173 702-242-3354)01309
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THE WITNESS: No, I wasn't there in the beginning.

THE COURT: That's great. From Lhe bedroowm to
a point, you can explore it with her.

BY MR. BANKS:

Q. Well, let me ask you this, Danielle, and
that's based on everything thar you said, that you heard
and saw on that evening, torrect?

A, Yas,

Q. And including that the stockier guy seemed
Lo you to be in charge of the entire situation?

A. Yes.

Q. Hard to say what is going on in everybody's
mind in that room?

AL Tes,

Q. But it's pretty fair to say that everybody
was scared and traumatized?

A Yes.

MR, BANKS: All right. Pass the witness.

THE COURT: Any radirect?

MS. LUZAICH: Thank you.

MS. LUZAICH: Thank you.

REDIRECT EXAMINATION
BY M5. LUBAICH:
Q. Danielle, you had talked about being dark

in the room but when you say, "dark", it was not pitch

Lee M. Bahr, CCR 173 702-243-2386 )01 310
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black, correct?

A, Carrecé.

Q. Was the TV on?

A, Yaz.

Q2. And. again, showing you State's Exhibit 3,
is that in State's Exhibit 2 the photograph, is that the
™V?

A. Yes.

THE COURT: (¢ ahead.

BY M5. LUZATCH;

Q. Thank you. T lost my train of thought.

So this ig the TV here?

A. Yea,

Q. Fairly large, would you agree, for the

record?

a. Yesm,

2. And it's right in front of where yeou guys
were staying -- or laying?

A Yes,

g. So while it was dark, you were atill able

to see what wasz happening as you walked down the hall,
and as you were laying there, correct?

&, Yeg,

Q. And, I'm sorry, maybe I missed it, but I

think on cross-examination you said that the stockier guy

Lee M. Bahr, CCE 173 T02-243-3384
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tells this guy when the stockier guy was leaving with Ryan,
if anyone moves, shoot them?

A. Yes.

- Ckay.

Now, you said something to the effeckt of it .
appeared that the stockier guy was the one, you know, that
was in control or in charge?

A Yes.

. But did this ¢ne participate?

A Yeg,

. Did this one at any one time -- at any time
tell the first one, stop, don't do that?

A Nao.

Q. Did he at any time, did this one tell the

stockier guy they did enough, let's go?

A. No,

Q. Did this Defendant, this person at any time
tell the stockier one, you really don't need to make them
do that?

A, Ho.

Q. Did this one at any time tell the stockier
guy, now why would you want them to do thakt?

A Ho.

Q. In fac;. Is he the one who volunteersd to
touch you?

Lee M. Bahr, CCR 173 TO2-243-2388
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A, Yes,

GQ. And did you tell the police -- well, the
police knew you within hours of thisg occurring, right?

A, Yaga,

0. And did you tell the police that while,
after Ryan was asked to masturbate himself while you are
laying back face down in the carpet at that point, the
second guy told the first guy that he, the second quy, was
ready to have sex with you, and that he was hard, and that
he could do it?

A. Yes.

Q. When you talked about seeing the gun, you
Baid, you eaid in her; that he was holding his arm extended,
and there was a point in the preliminary hearing that you
said that it was by his chest. 1I mean, did he move at certain
times, hiz body?

A, Yeg,

Q. I mean, he wasn't just standing still like
a tin seldier, correct?

A, Na.

Q. And when you say that there were times that
you couldn't really tell that it was actually a2 gun, were
You sure that there was something in his hand?

A. Yes.

Q. Okay. You are not familiar with guns, right?

Lee M. Bahr, CCR 173 702-243-3384()1 313
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A. No.

2. In fact, do you even know the difference
between a revolver and an automatic or semisutomatic?

A, Na.

Q. Ckay. Was he, he, that person, when you
say he was standing behind you guys, showing you again
State's Exhibit 2, when you say, “behind you guys", that
would be kind of in the wood area while you were on the
carpek?

A Yes.

0. And because it is such a close area, while
¥you might not have been able to see him the whole time,
could you hear?

A. Yes.

Q. Okay. 2And in moving --

A, Standing in the wood area, they were.

Q. Ckay. &And, in fact, when he was standing
in that wooded area, he and his gqun are blocking all six
of you from the door, is that right?

A. Yes.

2. And then when the stockier one and Ryan
left, and he was st1l]l there?

&, Yes,

Q. Still blocking the five of you from the

door with his gupn?

Lee M. Bahrxr, CCR 173 T02-243-3386
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A. Yes,

MS. LUZAICH: Okay, thank you, no further
questions.

THE COURT: Anything else?

RECROSS-EXAMINATION
BY MRE. BANKS:

0. You indicated that this gentleman volunteered
ta touch you?

A Yesg.

Q. We can agree that that was after you heard
the statement that if someone does not perform, or get it
on someone is going to be killed, isn't that true?

A Yes.

MR. BANKS: pPass the witness.

THE COURT: "Is that it?

MS. LUZAICH: Yes,

THE COURT: Okay. Thank you very much for your
testimony. We appreciate it.

You will be.excused, and if it's necessary to
have you come back, we will let you know by whatever party.
You are excused, okay?

THE WITNESS: Yes,.

THE COURT: Thank you very much.

{(Witness excused.)

THE COURT: All right. 1It's about seven till,

Lee M. Bahr, CCR 173 ?92-243-33m1315
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What do you want to do?

MS. LUZAICH: The Court's pleasure.

THE COURT: Wwhy don't we break. If I say 1:15,
that is not quite an hour and a half, is that all right?

MS. LUZAICH: Yen,

THE COURT: All right. We are going to take an
hour and 22 minute break until 1:15 is when we will come
back.

S0 it is about a few minutes to go before 1:15,
I want you guys as a group to meet outside of the double
doors, and I will have Joe will bring you back here to the
jury deliberation rocﬁ, and then continue on our quest.

During the next hour and 22 minute break, I am
going to admonish the members of the jury.

I don't want you to talk or discuss with anyone,
ineluding each other,'any subject matter having te do with
this trial, or anybedy having to do with this trial.

i don't want you to watch, listen or read any
reports or commentaries on anyrthing having to do with the
trial through any medium of information which includes
radio, television, network, newspapers or the internet.

Den't form or express any opinicm on any subject
or about any person having te do with this trial until
such time as the case has been finally submitted to you.

We are in recees for an hour and 22 minutes.

Lee M. Bahr, CCR 173 702-243-37)81 316
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There is nothing we need to put on the record, is there?

MR. LANDIS: No, Judge.

MS., LUZAICH: ¥ den't think g, Judge.

THE COURT: We are on break.

LR N ¥

{Whereupon, a brief recess was had.

After recess, all parties present, the following
proceedings were had in open court in the absence of the
jury, and alternates:}

L2 B R E

THE COURT: Did you get your stuff all straightened
out?

MR, BANKS: 'Yes, sir.

THE COURT: BAnything that you want to put on the
record before we start?

MR. BANKS: Nothing for the Defense.

MS. LUZAICH: HNo.

THE COURT: Okay. Bring them in.

Wk ko

(Whereupon, the following proceedings were had

in open court in the presence of the jury, and alternates:)
+ LE & & X

THE BAILIFF: Rll rise for the presence of the

Jury.

Pleage be geated.

Lee M. Bahr, CCR 173 ?ﬂ2—243~3336“01317
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THE COURT: 'Do the parties stipulate to the presence

of the jury?

MR, BANKS: 7Yeg, Judge.

MS. KOLLINS: Yes, Your Honor.

THE CQURT: The State's next witness.

MS. KOLLINS: The State c¢alls Justin Richardson.

THE CLERK: Come forward, please, sir, take
the witness stand, remain standing and raise your right
hand.
Whereupon,

JUSTIN RICHARDSCN,

calied ag a witness herein by the State, having been
first duly sworn, was examined and testified as follows:

THE CLERK: 'Thank you wvery much.

You may be ssated, and then state your name and
spell your first and last name for the record.

THE WITNESS: 1I'm Justin Richardseon, J-u-s-t-i-n
R-i-c-h-a-r-d-s-o-n.

THE CLERK: Thank you.

THE COURT: Go ahead.

DIRECT EXAMINATICH

BY M5. KOLLINS:

Q. Good afterncon, Justin.

A Hi.
Q. How are you doing today?

Lee M. Bahr, CCR 172 702-243-3380N1 318
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now?

o o A

F &

Q.

here in Las

A

=0

¥ o

o ¥ o » o ¥

» 0 ¥ o

Doing good.

Good, .Justin, how old are you today?
2] .

When is your birthday?

Septembexr 7.

Okay. What do you do for a living right

I'm a driver for UPS,

So, 1m 2007, you were 187
Yes.

Do you:-have a girlfriend?
Yes, I do.

What!'s2 her name?

Danielle Browning.

She was here earlier today?
Yes.

Back in February, of 2007, did you live

Vegas?

Yes,

Where did you live?

630 Great Dane Couxt.

Is that here in Clark County Nevada?

Yeah.

Specifically, in the township of Henderson?

Yes.

Lee M. Bahr, CCR 173 702-242-2831319
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Q. Who did you live there with?

A Ryan Tognotti, David Motchinbacher and Justin

Foucault,

o. David, what's his last name?

a. Machenbacker.

Q. Do you Know how to spell that?

A, M-o-t-c-h-i-n-b-a-u-e-h-e-r.

Q. Thank you. W®When did you move into that
residence?

A. It was the August before September, or
before February, I mean. So just six months.

Q. 5o August, of 20087

&, Yeah,

a. And in February, of 2007, how were you
employed?

A I was with U P 5 but I was working in the

warehouse. Not a driver yet.

g. I= that what you do now?
A Yes,
0. Had you also been attending school down

here in Lag Vegas at Some point?

&, Yes.

Q. Ckay. &And you moved here from another
jurisdiction?

A. Yas.

001320
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Q. Did you move here in August, of 1067
A. No, I moved back here in '04, June, '04.
Q. Turning your attention ta the weekend --

Rllstar Weekend back in 2007, August 17, 18, was Danielle
vigiting you?

A, Yes, she was.

Q. And why was she down here?

A. It was her birthday that weskend.

0. Calling your attention to the Sunday BVEening
of that weekend, what time did you go to bed?

A. It was early night. It had to be scmewhere
argund eight, somewhere around eight, I think.

., And why did you retire so early?

A. I had to work the next morning, about three
in the morning.

Q. Did Danielle go to bed with you at the same

time?
A.  Yes.
Q. Did you gquys actually get to sleep?
A Yes.
g. Did something cause you to awaken?
A. Yeah, a loud knocking on my hedroom door.
Q. Okay. Was your bedroom door closed?
A. Yes.
Q. What did you do in response to the knocking

001321
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at first?

A, I just-yelled out, veah, wvou know, like
it's ckay to come on in.

o And when you velled out, yeah, come on in,
what did you think was going on at that time?

A. I just figured one of my roommates, just
had some question, or something to tell me.

. When you yelled out, yeah, come on in,
what happened next?

A. The dopr just kind of peeked open, cracked
open, and at that time I had turned my bedroom light on
with a lamp, I had a little remote for it, and like beforse
he finished coming in, he kind of yelled out, you know,
turn off the light.

And at that'time 1 was reaching over, grabbing
my glasges and putting them on but I was still confused.

Q. Okay.

A. And the only thing that was coming up from
the door was like his hand with the gun, just kind of turned
off the door -- or turn off the light.

Q. Dkay .

So somebody knocks on the door, they come in,
1f I understand you correctly, you had some kind of remote
that turned the light con in your room?

A, Yes.

Lee M. Bahr, CCR 173 7(]2-243-33%1322
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Q. Is that an overhead light?

A. Yeah, it's connected with the fan.

. Ckay. And you said you reached over and
grabbed for your glasses?

A, Uh-huh,

Q. is that a "yes¥?

&, Yeg,

. And he can szpell yes and no, but uh-huh
and uh-uh are spelled the same way.

A. Ckay, all right.

Q. Did you get your glasses on?

A Yes, I did.

Q. Qkay.

Did you get a lock at the person -- you said you
saw a hand coming through the door with a gun.

Lid vou get'a look at the person's face at that
time?

A Ho, I didn't.

Q. Okay.

Could you tell by locking at the hand tha contained
the gun the race or ethnicity of the person?

A. Yes.

Q. What was that?

A Ik was'hlack.

Q. ¥You gald the person screamed, turn out the

tee M. Bahr, CCR 173 702-243-334301323
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light?

A. Yeah.

Q. Once? Did he say that once or more than
cnce’?

A He said it more than once.

Q. And I assume it was a male. Was it a male

or a female?
A. Yag, it was a male.
2. Ckay. &And did you listen to him and turn

cut the light?

2. At first, no, I really didn't know what was

going on.

Q. Were you pretty sound asleep?

A. Yeah, I was in -- I was knocked out.

0. Okay. What, did you eventually listen to
them and turn out the light?

A. Yes, I did.

Q. Okay. .And what happened after vou turned
out the light?

A, He came 1n, and he was saving my name, he
sald, Justin, get up, you need to stand up, and put your
hands on your head, and come to the front of the bed.

Q. Up to this point, was this anyone you
recognized, or had seen before, or had heard the voige

of before?

001324
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A e,

Q. Okay .

When the person told you te get out of the bed
and put your hands on your head, and come to the front of
the bed, did you listen to them?

A. Yesg, I did.

Ckay. What were you wearing?

I was just in my hoxers and a white beater --
You mean a2 sleeveless?

A gleeveless shirt, you know.

Was Danielle in the room ac the time?

» o ¥ 0 p O

Teg, she was.

0

And what was Danielle doing?

A. She was in the bed next to me. B5he wasn't
saying nothing, so I figured she was still sleeping.

Q. Okay .

After you got up and out of the bed, what happened
after that?

A. After that, he came inte the room, and
he walked over to the'bed. and he asked me, who is this
in your bed?

And I told him, it was my girlfriend, and he told
her to get up, and do the zame thing, walk to the front of
the bed with her hands up.

Q. Ckay. &And was Danielle clothed?

001325
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A. Yes, she had her pajamas on.

Q. A1l zight. Indulge me for just a minute,
Byan, I'm sorry, Justin.

Of course, I put these upside down before you
came in here.

Bhowing you what has been marked and admitted,
Justin, as State's 9, do you recognize State's 92

&, Yes.

Q. What‘s that?

A, That'a'my bed. That's the remcte to my
fan and light on the bed. That's my bedrocom.

0} In your bedroom where you and Danielle were

that we just have been discussing?

a. Yes.

2. And that is the light that you turned on
to take a lock at the person?

. Yes.

Q. And you are positive that was a gun in his
hand that you saw?

A. Yeg.

0. State's admitted 10, Justin, different
shot, same bedroom area. You said he had you step to
the dresser.

Where is the dresser in relation to the bed

that we gee in that photo?

Lee M. Bahr, CCR 173 102-243—33ﬁ01328
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a. it's 15cking tos the left of the picture,
just in frent of the hed.

THE COURT: Justin, you can take your finger,
and just put it right on that ecreen, and draw a circle,
and it will show up.

THE WITNESS: 0Oh, ckay.

THE COURT: It will sghow up, you can put your
finger to get rid of it in the lower right-hand corner.

THE WITNESS: It is right down there,

BY MS. KOLLINS:
D ' Okay .
Now, did the person have you face away from

them or towards them?

A. I was facing straight ahead so he was

ta the left.
Q. S0 you were facing towards the wall
then?
A Yas.
Q. Okay. Was Danielle facing the same way?
A. Yes.

Q. After you got up and out of bed, did you

put your hands on top of your head?

A. Yes.
Q. Did Danielle do the same thing?
A, Yes.

001327
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Q. What, if anything, did he have you do after

you got your hands on your head?

A After we were both standing next to each

other, he told us to start walking out into the hallway,

and he said walk to the living room and join your friends.

2. I am going to show you, Justin, what has

been marked State's Exhibit 11. Is this the dresser kind

of that you are talking about?

A Yes, that's it.

Q. Ckay, to the left of gStare's 11? To the
left of State's 117

A. Yesg,

2. Okay. .And the white mark that you put

on the previous photoz just happens to be almost in the

same place?
A, Yes,

Q. You said he had you walk down the hallway.

Where did that hallway lead to?

A. That leads to the living room and just the

entrance way of our house,

Q. Ckay.

And did -- when he had you walk to the living
room, was he in front of you or behind you, or something
different?

A. He was behind us.

0013’
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admitted as State's 5.
The double doors depicted at the top of that

photograph, are those the double doors that exit your

bedroom?
A
down?
A,
Q.
house?
A
Q.

as State's 4, the hallway that we just looked at in State's

5, iB that to the left in State's 47

QWD?P?’P,

A
Q
A
Q

Behind the both of you?

Yeaa,

Did you and Panielle walk single file?
Yes.

What kind of doors exit vour bedroom?
Double doors.

I'm showing you what has been marked and

Yeas.

And is that the hallway that you walked

Yas.

Angd that leads to a ¢ommon area of the

Yes.

Showing you what has been marked and admitted

Yes.
Leading into the living room area?
Yes.,

What -- while he was walking you down the

001329
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hallway, was he speaking to you?

A, Yeah, he was saying, keep your heads down,
and don't look up. He said, just join your friends in
the living room.

Q. When you and Danielle arrived in the living
room, what did you sea?

A, I seen all my roommates that were there,
and then my friends on the ground in a semi circle pattern,
with their hands in the middle.

Q. Can you tell me who was there and who was
ot the flecr?

A. Yeah, there was Justin Foucault, Ryan Tognotti,
Aitor Eskandon, and Clint Tognotti.

Q. Ckay. Were they laying face down?

A, Yes.

0. What else, if anything, did you see in the
front room?

A, i1 saw when I was coming down the hallway
before I hit the living room, just loocking skraight ahead,
I seen another man standing there, just right in front of
the woodpile on the carpet.

Q. Okay. ‘And can you describe that other man
Eor me?

A. Yes, he was also -- he was alsc African

American. He was pretty slender, a lot more slimmer than

101330
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the first quy that came in my bedroom.

Q2. Ckay.

For purposes of our conversation today, can we
call the guy that came into your bedroom number one, and
the persen you saw in the living room number two?

Al o

Q. bid number two have anything in his possession
that you could see when you entered the living room?

A. At this time, 1o, I couldn't tell of anything.
As socon a5 I looked up at him, they yelled at me, you know,
look back down, and I really didn't -- I wasn't staring.

It was guick, a glance.

Q. Ckay.

If you had to compare the size and descripticn
of number cne and number two, how would you distinguish
them?

A, I would say number cne was more stockier,
more muaclie definition, you know, and number two, he just
seemed -- he might have been maybe a little taller, but
just slimmer for the most part.

i Ckay. Do you recall testifying at a
prel:iminary hearing back in April of last year?

A Yes, I did.

Q. Do you recall discussing what you saw when

you entered the living room? Do you recall pointing out

001331
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anyocne?
No, just what T said.

Okay.

> o ¥

I'ma littie fuzzy.

2. Do you recall being asked the question of --

MR. BANKS: (Interposing] Judge, I think if she
is going to refresh recollection, she needs to --

THE COURT: Neads to what?

MR. BANKS: Well, either indicate that his
recollection has been exhausted, Judge. We need some
confirmation.

M5, KOLLINS: Well, I am getting there.

THE COURT: &ll right. Go ahead.

BY M5. KOLLINS:

Q. And, I'm sorry, Justin, I misspoke,

Do you recall discussing this incident with two
detectives shortly after it happened?

A. Oh, ves.

Q. Okay, Do you recall any gquestiocning about
whether you saw a weapon in the possession of the second
person when you entered the living room?

A, Yas.

Q. Ckay. Do you recall what you told them you
saw as you sit there today or --

A, Well, yes, T do know -- he had something in

001332
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his possession, in his hand by his side. To me, with the
gituation I was in, you know, I would never imply anything
elae but, you know --

MR. BANKS: QObjection, Your Honor.

THE COURT: Held on.

MR. BANKS: Objection, speculation.

MS. KOLLINS: Well, he hasn't finished his answer
80 we don't know if we were to determine.

THE COURT: Yeah, I don't want you to guess,
but you can certainly describe, you know, to the best of
your recollecticon whatever you saw.

Go ahead.

THE WITNESS: Okay. I thought it was a gurl.

MR. BANKS: Objection, speculation. Move to
gtrike,

THE COURT: Overruled. Go ahead.
BY MS5. KCOLLINS:

Q. After you and Danielle got in the living I
room, did number one continue to speak to you? F

A. Yeah, he told us to lay down with ocur
friends and lay face down with our hands in the middle.

Q. Did number two say anything to you?

A Ko, nogt at this time.
Q. What hgppened next?
A

They were asking for money. They were trying

l
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te get money from all of us.

Q. Ckay.

and I am going to ask, there is some distinction
between number one and number two?

A. Okay. HNumber one was -- he started asking
for the money. He was pretty much the only cone talking at
that time. He was just the only one concerned about the
money really.

Q. Did number one or number two express a concern
about where ancother individual was that was nowhere present

in the home? Does that make sense?

h. Yeah, they were mentioning, there is nohody
else there upstairs, you know,

Q. Did they ask, number one or number two, where
somebody was that you did not know?

A. Yeah, they had., They asked -- I don't recall

the name, but they did ask for a name that I never heard

of before.
Q. Dkay. <Could it be Grant?
A Yes, yes, I think that was it.
0. Okay. Was that number one asking for Grant?
a, Humber one.

Q. What about number two?
A. Number two didn't say -- I didn't hear him

gay anything.

01334
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Q. Okay.

You said number one was asking for money. Where

was he in -- ig he still in the living room?
A, Yen,
0 Ckay. Where i3 he in relationship to where

You are laying on the floor?

A, Number one?
Q. Yesg.
A He's, when we firgt laid down, ha was standing

pretty much right behind me, where my feet were on the Eloor,
and he kind of walked arocund the whole circle pretty much,
like he made his way past number two and back to the other
side.

Q. And where was number twa?

A. Number two was still where I seen him when
he first came in.

Q. Ckay. -Standing on the wood floor?

A, Yes,

Q. Showing you what has been admitted, Justin,
a4s State's 3, kind of a fuller perspective of vour living
room, the carpeted area that's depicted in the bottom left,
is that where everybody was laying on the floor?

A, Yag,

Q. What was your -- first of all, and the second

mari that you saw in the living room, was that anyone that

Les M. Bahr, CCR 173 ?02—243-335’301335
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you recognized?

A. No.,

2. Anyone that you had ever zeen before?

A. Mo,

Q. And did either of thesee persons have rermissicon
to enter your home?

A Mo,

Q. Okay. Pid anybody turn over any money at that
point?

A. I think we pulled cut, vyou know, a couple of
cnes, and some change. We didn't have no cash. We were

all going to college and didn't have any extra cash laying

arcund.
Q. Was the TV still on when you got out there?
A, Yeg, when I walked out there, it was still
oTl.
Q. What was the reaction of number one when

there was no money really, you had no cash?

A, He was pretty upser, He was -- you could
tell he was getting frustrated, and was -- hie temper was
going pretty good.

Q. what about number two? What was his reaction
when there wag no money to be had?

A, He really -- he didn't have am much of an

attitude, but he was kind of, you know, you could tell with

Lee M. Bahr, CCR 173 7432-243-3:%91333

h




10

11

1z

13

14

1ls

lg

17

18

is

20

21

22

23

24

25

. & 723

number one's frustration was kind of getting on him. He
started walking around a little bit,

315 Did number two started to pace around a
little bit?

A Yes.

0. Did number two speak about there not being
any money or anything to take at that time?

A. No, not to my recollection he didn't say
anything.

Q. At some point, did number one or number two
start asking you about bank accounts?

A. Yes, number ome. He started asking if we had
any ATM cards.

Q. Okay. Who in the group had an ATM card?

A. Justin Foucault and Ryan Tognotti.

. 2nd did Justin and Ryan give up those ATM
cardsg?

A. Yes.

Q. And whére did they come from, those ATM
cards?

A, They bhad them, their walleteg, I am Precty
sure, they hadn't been on the coffee table. T couldn't
tell where they pulled them out from. I still had my head
down, but they didn't go anywhere that I saw.

Q. But could you hear what was going on?

' 7
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1 F Yeah, I could hear the asking for the cards,
2 and the pin numbers, and what not.
3 Q. Ckay. And did Ryan give his pin number while
4 he was standing there?
5 A, Yeg.
G Q. And what -~
7 A. Ryan was the one that was taking the numbers
8 and jotting them down.
g Q. Ryan was writing them down?
10 k. Yeah, well, I think he was, or just putting
11 them in his head, but he was saying it out loud =0 I, you
1z know.
13 Q. Who was the next one te give out the pin
14 numbex?
15 A Justin Foucault.
1s Q, And who did he give that pin number to?
17 a. Ryan and number one.
18 Q. And what was number two doing while Ryan
13 wasg -~
20 A, {Interﬁosing} He was more behind me and
21 Danielle now, on the woodpile srill, but more behind usg,
22 Q. Okay, 8o he had moved a little bitr?
23 A. A little kit, yeah.
24 2. Okay.
25 Cnce number one learned about the ATM cards and
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the pin numbers, what happened after that?

A He said -- he had asked Ryan to gebt up and
they were going to -- or asking for, you know, if they had
a8 car, or what not, and get his keys. He was going to take
them to an ATM to get the money out, and he told -- he told
all of ws, he szid, and if anything happens while I am gone,
if any of you stand up, or anything, talk, number two will
shoot you then.

Q. Okay. Did he call number two by name?

A. He said something. I couldn't make it out
though, He did say a name but I couldn't make it out.

Q. Ckay. After, did number one talk to number
two hefore he left with Ryan?

A, No, they didn't talk separately, but he just
said, make sure none of them move. Take care of it, I mean,
number two was agreeing on it, and he said, yeah, none of
you better move while.I am harea.

Q. So number two said, none of you bhetter move
while I'm here?

A Yes.

Q. Did he say what -- did number two say what
would happen if any one of them moved while he was left
thera?

A, Yes, he would say, T will shoot you guys.

Q. He said, none of you move or I will shoot

N01329
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you guys?

thinner?

true?

A, Yeg.

Q. And that's number two?

A. Yes.

Q. The one that you described as taller and
A. Yeag,

Q. Ckay. Ryan and number one leave, is that
A ¥Yas, that's correct.

g, Did Ryan have to go anywhere else in the

house before he was able to leave with number one?

Fi NG, not that I knew of. I didn't see or

hear him go anywhere.

2. Did they go ocut the front door?

A, Yeg.

Q. Did they pull that door cloged?

AL Yes.

Q. State's Admitted 2, is that the front door

in State's 277

me though.

A, Yes.
Q. Did you have a cell phone on that date?
A. I did have a cell phone. It wasn't on

It waa in my bedroom,

Q. Okay. On a dresser, plugged inm, or something?

701340
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A, Yeah, it was on my computer desk,

Q. Okay. 'Did Danielle have a cell phone?

A. Bhe did,

Q. and where wasa that at that Eime, if you
krtow?

A. I'm not positive. I know it rang sometime

during the incident though.

Q. How long -- well, let me back up.

What did number two do after Ryan left and went
to the bank with numbgr one?

B, He wasz just being calm. He was sitting --
he zat down on the stairway for a little bit, and that
was directly behind me. That would be where I was laying.

Q. The stairway that's depicted in --

A. Yeah, ?eah, right there. He was just sitting
on the bottom cteps.

Q. All right, State's 2. He was sitting on the
staps?

P, Yeah, and he really -- he wasn't saying
nothing, He was guiet, Everything -- everybody was guiet.
Nobody did anything, and after a little time went by, you
could tell he wae getting nervous a little bit because like
he stood up and started kind of pacing around.

Q. Okay.

During the time that number cne was gone to the

Lee M. E.::lhr, CCR 173 ?02~243-3336001341




10

il

12

i3

14

15

1¢

17

18

15

20

21

22

23

24

£5

. . 728

bank or to the ATM with Ryan, did number two ever say it's
okay for you guys to get up and get oukt of here?

FL Ko,

Q. Did he ever say it's ockay, nobody is going
Ec get hurt here?

A. N .

Q. Did he ever tell you I don't have a gun so
you are free to get out of here?

A Mo,

Q. Digd he ever attempt to call the police?

A No.

Q. Did he ever tell any of you during that
pericd of time that you were free to call the palice?

&, No.

Q2. Did he ever offer anybody any car keys for

the cars that were in the driveway to leave?

& Ho.

Q. Did he ever express to you that he was
scared?

A, Ha.

Q. Did he ever express to any of you that he

was there withour a choice and against his will?
AL Na.
Q. When he started -- you sald he started to get

nervous, and he started to pace arcund, did he speak when he

101342
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started tc pace around?

A. Yeah, he acked us if -- where the ATM was ac,
where the closest ATM was, and, vou know, we tgld him it was,
you know, it was a bleock, a couple of blocks away, and he
was just kind of asking us, well, how long do you think that
would take for them ta go, you know, just asking gquestions
kind of like that, like shouldn’t they be back by now, you
kniow .

£, Did anyone answer him or did you just let him
get kind of go on with the questiong?

A. Yeah, it was someone. I really don't know
who was just saying that. We have got an ATM that's pretty
cloge, |

Q. Okay. Did that calm him down or did he get
more agitated?

A. I wouldn't say he got more agitated but he
still, he walked around. He kept walking around.

2. Number one and Ryan eventually get back?

A Yes.

Q. Ckay. And where did they come from when
they got back?

A. Through the front door.

Q. What's the very first Ehing that happens
when number one and Ryan come back?

A. They come in, and number one tells Ryan

001343
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to go lay back down in the circle.

Q. Did Ryan listen toc him?

A. Yes, he came back and laid down. And then
number one said, he started Baying, well, hey, you QUuvys,
you know, you've been pretty good, you know, wvou didn't
have everything we wanted, but came up with something,
and he said you guys are 5@ percent done now., You've
just got 10 to go.

Q. He said that you guys had 10 percent to
go?

&, Yesg,

Q. Did number one then start directing acme
discussion to you and Danielle?

A Yes.

Q. And did he go on to kind of tell you what

the 10 percent was?

F Yaa.

Q. Did he ask yvou whether you are hovEiriend and
girlfriend?

A, Yeah, he had known that we were. He had

asked us if we were in love, and we told him, ves.

Q. And how is Danielle doing at this point in
terms of dealing with it? How is she doing?

A She was, remained calm. You could tell she

was scared though.
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2. After number one figures out that You are
boyfriend and girlfriénd, and you are in love, what does he
say? What deoes he do?

a. He tells her to start performing oral sex
on me.

Q. Ckay. &and@ by oral sex, you mean what?

A, Putting her mouth on my penis.

Q. Okay. &o when he tells you this, are you
laying face down on the floor?

A, Yes.

Q. Okay. And what does he direct you to do?

A. He tells me to roll over slowly, keep my
eyes closed, and he told her basically the same thing, to
just start.

Q. 8o, and I know this is tough material, okay,

and I am just going to walk you through it just a little

bit.

B, Okay.

Q. You listened to him, you roll over on your
back?

A. Yes,

Q. Ckay.

Does he talk to you, he, either number one or
number two, about locking at them at that point?

A. Yes. Well, number one was gaying, don't

Lee M, Bahr, CCR 173 702-243-3364101345




10
11
12
| 13
14
15
16
17
ile
15
{ 20
21
22
23
24

25

_. 732

Open your eyes.

Keep them closed, and as I wasg rolling

over, he made sure I wasn't, and he bput a pilleow over my

face, and he held it with his gun.

Q.

So you were laying on your back, you have

a2 pillow over your face, and You can feel gomething hard?

A

Q.

time?

B »

2.

Yes.
Through the pillow?
Yes.

Do you still have your eclothes cn at that

Yeah, my bLoxers.

And he told Danielle to roll over as well?
Yes.

Okay. And does she listen to him?

Yes.

He tells her to perform fellatio on you.

What are his words, I mean does he say oral gex?

A,

Q.

K

g B o=

No, he said, "Start sucking his dick."
30 a little more graphic?

Yeah,

Okay. Does Danielle listen to him?
Yeah.

Okay. Deoes she remove your boxers?
Yas.

Doeg somecne, either number one or number

Lee M. Bahr, CCR 173
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two, direct her to remove your boxers?

A, Yes, number one told her to take off my
boxers.

o. AT some point, number one and/or number
two become frustrated by your ability to perform or not
perform?

A. Yes.

Q. Okay. What is number one saying, and I am
not trying to embaxrass you. T Just go that we all understand
the gravity of the situation.

Al I understand. He was really upset, saying
that how could I not get hard? And he started talking about
Danielle, you know, like she is a really fine girl, and this
and that, you should be able to do it, and he started Baying,
you know, pretty scon he started getting real mad.

He kept asking me, what's wrong, you know, and I
told him I told him, I mean, it's a tough situation, you
know, and he started telling me that if I couldn't get hard,
then he would juat kill me and go to the next guy, and if
they couldn't, then they would kill him, and go Lo the next
guy.

Q. Ckay. Once he became frustrated with Daniells
giving you oral sex, did he -- first of all did you want any
of this to happen?

A, No.,

Lee M. Bahr, CCR 173 ?02-243-33“701347
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0. At this time in front of a roomful of friends
at gqunpoint?

A, No.

Q. Ckay. After he became frustrated with this
particular scenaric that he had set up, if you will, did he
command you, number one, ta do something slse?

A. Yes, he told us to pretty much switch
Positions,

Q. Okay. And by switching positions, what do
you mean?

A, Her getting on her back, and me getting down
and performing oral sex on her.

Q. Ckay. 1 am going to stop you right there
for just a secend, Justin.

While they were having you receive oral sex
from Danielle, was she clothed? Did she have her clothes
on?

A, I couldn't tell.

Q. Ckay.

A. I had my eyes covered, and I never saw.
Q. When they had you switch positions?

A $he did -- she did have her underwear on.

I know I tock them off.
0. At some point, do you remember a direction

or a command, if you will, for Danielle to take her clothes

001348
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oIf?

A, I do remember hearing that, yes.

Q. Okay. .Did one gay that?

A. Yes, number one told me to take her clothes
off.

Q. Did number two say that?

A, Number one told her to take off her clothes.

Q. Ckay. Do you recall again in that same

interview with the police cfficers the night this happened?

A. Yes.

Q. Ckay. Do you recall speaking to detectives
about about who had directed Danielle to take her clothes
off?

A, No, I don't recall, whoever.

Q. Okay. Would it refresh vour recollection to
review a portion of tﬁat statement?

A. Yes.

MS. KOLLINS: Page six of the February 1%, 2007
interview.

May I approach the witnees, Your Honor?

THE COURT: Yes,

BY M5. KOLLINS:
Q. This is swmall print for young eyes, okay?
So I am going to ask you to read page six guietly

to yourself and then I will have a few questions for you?

|

001349
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Notice of Metion and Motion 1o Correer llegal Sentence filed on OR78-088]
09/05/08

Request for Rough Draft Transcripr filed on 09/10/08 O%82-0885
Order far Production of Inmate Narcus Samone Wesley filed on 09/13/08 | 0886-0887
Ex Parte Application to Appomt Attorney of Recard to Represent

Defendant Narcus 8. Wesley During Appeal Process filed on 09/15/08 ()888-0892
Regquest tor Rough Draft Transcript filed on 08/17/08 0B93-(89¢
Request for Transcript of Proceedings filed on 10/07/08 (J897-0899
Amended Judgment of Conviction filed on 10/08/08 (200-0905
Certificate of Delivery (o the Supreme Courthouse filed on | 2/05/08 1996-1997
Certificate of Delivery 1o the Supreme Courthouse filed on 12/09/08 1998-2000
Clerk's Certificate Judgment Affinned filed on 08/07/09 20021-2027
Clerk's Certificate Judgment Affirmed filed on 04/12/10 2028-2034
Attorney Time and Cosis filed on 06728/10 2035-2039
Motion for Order Instructing the Attomey of Record 10 Provide petitioner | 2040-2052
With a Complete and Copy of the Case in the Above Entitled Case

Nuriiber filed on (8/05/10

Cenificate of Mailing filed on 08/20/10 2053
Request for Transeripts/Court Proceedings filed on 10/01/10 2054-2071
State’s Opposition to Defendant’s Request for Transeripts/Court 2072-2075
Proceedings filed on 10/13/10

Defendant’s Motion to Appoint Post-Conviction Relief Counsel filedon | 2076-2081
L0/27/10

Order Denying Defendant’s Request for Transcripts/Court Procesdings 2082-2083
filed on 1 1/01/10

State’s Opposition 1o Defendant’s Motion to Appoint Post-Conviction 2084-2088
Relief Counsgl filed on 11/23/10

Receipt filed on 12/17/10 2089
Netice of Change of Hearing filed on 06/15/11 2090
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Petition for Writ of Habeas Corpus (Post-Conviction) filed on 10/10/11 2091-2104
Application and Order for Transcripts filed on 10/13/11 2105
Application and Qrder for Transcripts filed on 19/13/11 2106
Response to Defendant’s Petition for Writ of Habeas Corpus (Post- 2107-2115
Conviction) and Motion to Dismiss filed on 11/01/11

Reply to Staie’s Responge {o Defendant's Petition for Writ of Habeas 2121-2122
Corpus (Post-Conviction) and Motion to Dismiss filed on 12/05/11

Findings of Fact, Conclusions of Law and Order filed on 01/06/12 21232130
Notice of Entry of Decision and Order Hiled on 01/18/12 2131-2139
Motien for Clarification and/er Reconsideration of Detiial of Defendant’s | 2140-2141
Petition for Writ of Habeas Corpus filed on G1/30412

Order Staying the Findings of Fact, Conclusions of Law and Order filed 2142

on D2/21/12

Notice of Appeal filed on 02/21712 2143
Opposition ta Defendant’s Motion for Clarification and/or 2149-2150
Reconsideration of Denial of Defendant’s Petition for Wit of Habeas

Corpus filed on 02/24/12

Order for Production of Inmate Delarian Kameron Wilson filed on 2163
03/01/12

Motion to Place on Calendar filed on 05/23/13 2164
Order for Transeripts filed on 08/06/13 2197
Findings of Fact and Conclusions of Law and Order filed on 11/12/13 2205
Notice of Entry of Findings of Fact. Conclusions of Law and Order filed | 2206-2215
on 11/19/13

Order for Transcript filed on 11/21/13 2216
Notice of Appeal filed on 12/10/13 . 2217

Case Appeal Statement filed on 12/10/13 2218-2220
Motion to Withdraw Due to Conflict filed on 08/06/14 2221-.2223
Supplememal Petitton for Wit of Habeas Corpus (Post-Conviction) 2224-2263
State’s Response and Motion to Dismiss Defendant’s “Supplemental” 2266-2276
Petition for Writ of Habeas Corpus (Post-Conviction) filed on 03/06/15

Stipulation to Enlarge Briefing Schedule and Order filed on 03/26/13 2277-2278
Reply to State™s Response and Motion to Dismiss Defendant’s 2279-2296
Supplemental Petition for Writ of Habeas Corpus (Post-Convietion) filed

on 04/20/15

Findings of Fact, Conclusions of Law and Order filed on 07/22/15 2297-2303
Notice of Entry of Findings of Fact, Conclusions of Law and Order filed | 2304-2311
on 07/24/13

Notice of Appeal liled on 08/04/15 2312-2313
Case Appeal Statement filed on 0B/04/15 2314-2316
Request for Rough Draft Transeripts filed on 08/04/15 2317-2319
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Decument Page Ne.
Transenipt — Preliminary Hearing filed on 05/23/07 0127-0201
iranseripl = Preliminary Hearing filed on 05/23/07 0202-0333
Transcript — Change of Plea as 10 Defendant Wilson filed on 04/01/08 0499-0518
Transcript — Defendant Wesley's Motion o Suppress filed on 04/1 1/08 0533-0648
Transecript ~ Opening Statement of Mr. Landis filed on 04/21/08 0713-0722
Transeript — Judgment and Sentencing and filed on (6/03/08 0748-0753
Transeript — Defendant's Pro Per Motion for Bail Pending 0766-0786
Senteneing/Apoeal Defendant’s Motion for New Trnial filed on 07/03/08

Transcript —Sentencing filed on 09/03/08 0857-0877
Traosenpt — Jury Trial filed on 11/12/08 0506-0988
Transeript — Jury Tnal filed on 11/12/08 0989-1029
Transcript - Jury Trial filed on 11/12/08 1030-1034
Transeript — Sentencmg filed on 11/12/08 1035-1040
Transcript —Jury Trial filed on 11/12/08 1041-1110
Transeript - Sengencing filed on 11/12/08 1111-1131
Transcript — Jury Trail filed on 11/12/08 1132-1171
Transcript — Sentencing filed on 11/12/08 1172-1192
Transcript — Jury Trial filed on 12/05/08 1193-1415
Transcript —Jury Trial filed on 12/05/08 1416-1700
Transeript — Juey Trial filed on 12/05/08 1701-1995
Transcript — Change of Plea as to Defendamt Wilson filed on 12/09/08 2001-2020
Transcript — Status Check filed on 11/17/11 2116-2120
Transeripl — Hearing filed on 09/27/12 21512156
Transeript — Hearing fled on 09/27/12 2157-2162
Transeript — Writ fited on 09/23/13 2165-2196

Transeript -
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MS. LUZAICH; Oh yeah, yesh.

THE BAILIFF: Are you going te use this one.
too?

THE COURT: G2 ahead.

ME, LUZAICH: Mo, I am not going bto use this.

I won't use that again until closing.

MS. KOLLINS: And if I am going ko need a scresn
for cloging. Is that something that I get from you guys,
or do I need Co arrange it from my office?

THE COURT: "No. A screen in what -- what are
you talking about?

MS. KOLLINE: Well, like a monitor for closing.

THE COURT: Ara you going to use this, I mean,
are you going to use your laptop?

M3. KOLLINS: I am going to have a powsr poink
presentation. I need a menitor for them here so I need it
Lo put an exhibit oo that.

THE COURT: Are you sure you can't -- ¢an you use
this? .

MS. KOLLINS; Well, I can, but them the jury is
going to bhe looking over here and not listening to me.

THE BAILIFF: We can order one.

THE COQURT: We can schedule a screen. We get
that from Javs, don't we?

THE BAILYFF; 7Y¥sak,

001250
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M5, LUZAICH: Yesg, Judge, I need to order one.

THE COURT; +Dkay.

THE BAILIFF: You don't need it right now so lay
it right there,

MS. LUZAICH: Mot right away though.

THE BAILIFF: Okay. I will just -- vou just
pull it out here.

THE COURT: &And it is all plugged in, Joe?

THE BAILIFF: 1It's all set up.

THE COURT: But you won't be uging laptops in
addition to that?

MS. KOLLINMS:; WMot tecday, but for closing, yes.
But T always set that up here.

MS. LUZAICH: Although I have a 211 gall. I
kind of have to 1istep tec it yet, and, therefore, the
Defense has not either. It would not be this morning.
It will be thisz aftemmesn. I have a laptop here with
me g0 that we can listen to it when we break for lunch.

THE COURT: Okay.

HMS. LUZAIEH; And decide if we are going Lo
uge it, and if so, play it, and so, bot that wen't be
until the afterncon witness,

THE COURT: QOkay, all right.

We are on the record in the SBtate of Newvada wv.

Harcus Wesley,

301251
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For the record, Mr. Wesley, that's you, correct?
Is that right?

ME. NARVIEZ WESLEY: Yes.

THE COURT: Qkay. Throughcout the course of the
trial, at least during the State's portion of the ktrial,

I am going to ask that you quys and families sit over on
the right side as you come in rather than the left gide
only because there is a line of sight issus fer the
witnesses.

ME. NARVIEZ WESLEY: OCkay.

THE COURT: 8o one other thing I want to say,

Mr. Wealey.

I wakeched you so far during the cpening arguments,
and you aré certainly welcome to be here and listen to
this trial. This appliss to you, and everybody.

But you are not allowed to be animated in any
manner whatscever. I‘am only geing to tell you this once,

ME. HARVIEZ WESLEY: Yes,

THE COURT: Because these folks, these attorrieys,
haye their back to you but T don't.

If I see you nodding vour head, shaking yeur head,
making ahy kind of hand motions, gestures. or if you are
animated in any manner, or in any respect, I will esxclude
you from the courtroom.

Ba, welcome, Ligten to the trial, PBut that's it.

501?52
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Are we clear?

MR. NARVIEZ WESLEY: Yes.

THE QQURT: All right. »Anything we need to addresss?

MS. KOLLINS: No, ¥Your Honor.

THE COURT: All right. Bring in the juzry.

We anticipate like noonish, the break from like
noon to 1:30.

MS. LUZATCH: Tsh? Yeah, we Hhave bwo witnesses
here thig morning. I mean it would be lovely if we could
get through both of them before we broke for lunch. T just
have no idea how long they are going to Lbaks.

THE COURT: 1If we are getking cloge, and it means
wé need to stay until 12:30, that's fine, I mean, we are
not on any kind of absolute schedule.

MS. LUZAICH: Okay.

THE COURT: We will try to accommodate sverybady
the bhest we can

MS. LUZEIEH; Qkay, thank you.

ArE AW
(Whereupon, the following proceedings were had
in the presence of the jury, and alterhates:)
kAW
THE BAILIFF: Please be seated.
THE COURT: Will the parties stipulate to the

pregence of the jury?

Lee M. Bahr, CCR 173 7{]2--243-33&01?53
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MS. LUZAIﬂHE Yes, sir.

ME. LANDIS: Yes, Judgs.

THE COURT: All right. The State may call your
firgt wikness.

MS. LUZAITH: The State calls Danielle Browning.

THE CLERK: Come forward, please.

Take the witness stand, remain standing, and
raise your right hand. Raise your right hand, plesase.
Whereupeon,

DANIELLE BROWNING,
called az a2 witness harain by the State, having been first
guly sworn, was examined and testified as followz:

THE CLERK: Thank you very much,

You may be geated, and then state vour name,
spell your first and last name for us.

THE WITNESS: Daniells Brdwning, D-a-n-i-=2-1-1-&
B-r-o-wW-sn-i-n-49,

THE CLERK: Thank you.

THE COURT: .GE ahead.

DYRECT EXAMINATION

BY MS. LUZALCH:

. Good mornming, Danilelle., How are you doing?
A. Pretty: good. How are you?

0. T'm fine, thanks. Are you a little nervous?
A ies.

0101254

Lee M. Bahr, CCR 173 T02-243-3386




12

13

14

15

18

17

18

139

20

2l

22

23

24

25

'l' |l. 641

. Ckay, speak up., Danielle, do you live down
here in Las Vegas?

A. Yeg.

Q. &1l the time?

A Ho.

o. Do you kind of move pommnute periodically
Erom =zomewhere elga?

A Yes.

Q. Up north?

A Yea.

Q. Qkay.

Do you live up north with your parents when you
are up there?

A Yes:.

2. And when you come down to stay down here,

who do you come down o be with?

A JUuBLIn.

Q. Bho is Justin to you?

A. My boyfriend.

Q. And what is Justin's last name?

A, Richardson,

Q. And how léng have you and Justin besn
together?

&, Almost, bwo years.

Q. Okay. Were you and Justin tLogether, therefore,

001255
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on Pebruary 18, of 20077

with Juatin?

come dowr here

A,

Q.

A.

-

A,
Q.

B,

Yes.

And that weekend, were you down here wvisiting

Yes.

Wow, back in like February, of '07, digd yuou

more cften or less ofben than you do now?

l=ss often Chen,

Okay. And vou come here more often now why?

Because 1 partially live with him and because

we are having = baby.

wark?

Q.

poa o e

o

r

r S &

g e

Gkay. Back in February, of 2007, did you

Yes, part-time.

Up north?

Yes,

and are you working now?
No,

Because of the baby?
Yed.

Ckay. -Does Justin worxk?
Yes,

What does Justin do?

He ig z drivear.

For?

Lee M. Bahr, CCR 173
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live?

‘o

Q.

ol Sl S S

» O F O ¥ o » O P O ¥ O

-

Tor UFS.

Back in February, of 2007, where did Justin

Great Dane. We lived in a house,

And in that house, did he have zoommates?
Yeasg.

WHo were hiz roommatea?

David, Ryan and Justin Fougault.

Dkay, David?

Motchinbaucher.

Can you spell that?

Ho.

Okay. You say Justin Foucaulr?

Yes.

Eyan., what's his last name?

Tognotti.

And he is going to come here later, right?
Yo,
And Justin Feoucault?
Uh-huk.

Okay, Ie that s ye=?
Yem,

Back in February, of 2007, were you down

here Allstar Weelkend?

a,

Yes,

001257
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Q. And when was it that you were planning an
going back? .

A. It would be through the end of that week
gao it was abouc four days after that,

Q. Okay. Sp an Sunday, February 18, 2007,
were you and Justin at his home in the evening?

A Yedq,

Q. And was Justin getting ready to go to work

Monday morning?

A Yes,

Q. But ?uﬁ were going to stay here, correct?
A Yas.

g. Do you know about what time it was that

you guys went to bed that night?

A. Maybe arcund eight or nine. It was really
early because he had to go to work that night, two to
three ¢'clock in the morning.

2. When you guys went to bsd, was anybody

eglsge in the home?

A Yes.
Q. Who was home?
A. Ryan Tognetti, Justin Foucault, Ryan's

little brother, Clint, and Clint spent the night with

usg,

2. And that house that you guys were -- or

001258
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that Justin was living in, is that a two story house?

B Yea.
Q. Hhers in the hduse wias Justin's bedroom?
A. The bottom story, right next to the entrance.

Lo Okay. And when you walk in the door, is
there like a little hallway to go down there?

B, Yes,

Q. When you guys went bto bed, what wersz Ryan,
Clint, Justin and Aitor doing. do you remember?

A. Watching a movie.

Q. Okay., And where were they watching the
movie?

A. In the living room.

Q- When you went into the bedroom, do you

believe you guys actually fell asleep?

A, Teq.

. Ckay. Did something happen that night?

A. Yes.

Q. Can you describe for me what happened?

A. We gmt;a knodk on the door, on the bedroom

door, and we didn't answer ir at first, and then we said,

come in hecausge we thought it was one of his roommates.
Bomeone came into the room and kept saying

Justin's name, and we were just waking up, so Justin

went to get up, and he didn't know who it was, and he

001259
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couldn't see because he wears contacts, and then the guy
came in, and he told us to -- he told Justin, he asked
who I wasg,

Justin said, his girlfriend.

He -asked Justin to stand up, and put cur hands
on pur heads, and walk to the front room.

0. Can you describe the guy that came intoc
the bedrgom?

A Yes.

Q. Describe him for me?

- He was kind of short, atocky. He was African

American.

Q. Did he have anything with him?

B, Yeah, he had a gun.

0. Ckay.

Now, whan he came inte Justin's bedrgom, eince
you guys were sleeping, was it light or dark?

A, It was dazk.

Q. Was the door opened, was it opened and
bringing in at least enough light that you could see the
perscn and the gun?

A. Yes.

Q. As you guys got ocut of bed, were you
dresssd?

A Yeg.

Lee M. Bahr, CCR 173 TO2-243-3386
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Q. And do.you know what you were wearing?

A Yes,

Q. What were you w=aring?

A. I was wearing a pair of pajanmas on and a
tarnk ton.

Q. And wae Justin zlso dressed?

A, He had a tank tep on and his boxér shorts.

Q. And did you do what the guy with the gun
told you to do?

A, Yes.

Q. and where did you go?

A We went teo the living room.

He kept telling us to put our heads down, BO we
had our head down, and when we got out thers, the rest of
the boys were out there, and they were laying on the ground,
and he told us to get down with them.

& Okay. Where on the ground were they?
Describe the area.

A. As you walked ints the freont riom, there
iz a staircase, and then there is carpet, and then there
is wood panel. We were all on the carpet in fromt of
the TV in there,

Q. Okay. '¥ou know, Danielle, I am going to
show you some photographs marked State's Proposed Exhibits

1 through 20.

Lea M. Bahr, CCR 173 TG2-243-3385
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Czn you leaf through them to jugst tell me if
you recognize bthem?

For the record, State's Proposed 20 have been
shown Lo counsel.

A Yes.

Q. Are State's Proposed Exhibits 1 teo 20
photographs depicting the house that you are describing?

A. Yes,

MS. LUZAICH: Move inte evidance.

Q. Well; do they fairly and accurately depict
the house as it locked that night?

A. Pardon?

0. Do they fairly and accurately depict khe
house as it lecked that night?

A Yes.

MS. LUZAICH: Move inte eviderive,

MR. LANDIS: do cbhiectian.

THE CLERK: 1Is that all of them, 1 through 207

ME. LUZAICH: Yes.

THE COURT: .1 through 20 is admitted.

MS. LUZAICH: Thank yaou.

2. Now, I am going to show you on the wonitor,
State's Bxhibit 3. Is the one in front of you on?

A. Teg.

Q. Okay. TIa thig the area that you just

Lee M. Bahr, CCR 173 102-243-3386
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described toc me?

THE COURT: Wait a minute. We don't have a
separate menitor, so the jurors, when you can leook at the
moniitor over lere across the room, but If you want toe turm
and lapk at that up here, it might be a little closar.

MS. LUZAICH: And they both show the same thing.

THE COURT; Right, exactly.

MS. LUZAICH: For the racord.

Q. State's Bxhibit 3, does thig show thes area
that you are talking about?

A, Yes,

Q. and that would be the carpet inbebwsen,

just for the record, the TV, and the coffee tahle like

thing?
A Yesd.
Q. That 'a where everybody was laying?
A Yes.
Q. Ckay.

You got there, or as you walked down the hall,
showing you State's Exhibit 5, is that the hsllway that
you were talking abaué, artd then the dopr that leads
to Justin'e room?

A. Yeah, the double dopr is his room.

0. Ckay. So you walk down the hallway,

correck?

Lee M. Bahr, CCR 173 '?EIE-RJ&E-EBHTJUI?'GS
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Al Yes.

. And when you walk down the hallway, where
was the ¢guy with the gqun that came inte the bBedroom?

A, He was behind us when we were walking
dowr.

Q. Okay. And you had your hands up doing
whatever it was that he teld yogu?

a. Yes,

0. Gkay. HNow, when you got to, showling you
again State's Exhibit 3, when vou got to the front room,
you said you saw the four guys laying face down, the
friends. Was there anybody elsge in that rcoom?

B ¥Yeah, there was znother guy.

Q. Can you describe the other guy that you
saw, describe him Eor me.

A. He was taller, skinnier, and he wag African
American,

Q. And could you tell if he had anything with
nim?

A, Yes.

Q. What did he have with him?

A, A gun.

Q. How could you tell that he had a gun?

A. Hervause he kept saying I have a gun zighr

here, don't move around, and he always had his hand up

Lee M, Bahr, CCR 173 702-243-3335'001?64
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like he had a gun:

G. When you say he had his hand up like he had
a gun, can you des¢ribe what you mean by that?

A. He wag always holding his hand up,

c. Can you show us with your hands what vou
mean by that? -

A, Yeah, he had his hand out like this.

Q. For the record, your right arm ig extended

with vour fingers being down, with your thumb to the sids,

correct?
A, Uh-huh.
Q. ¥Yes?
A. Yes,
Q. He has a yes button, a no button, but no

uh-huh butteon.

Okay. S0 the taller, thinner cne also had a
gun, and he had im his hands would vou say?

A. Yes.

Q. Okay. +When you got out -- and ch, I'm
sorry, when the four guys were laying on the ground,
as you came oub, where was the taller, thinner guy with
the gun?

a. He was’ standing more not by the right
side, he was on this side of the cocffee table like facing

towards me.

Lee M., Bahr, CCR 173 702-243-338E
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Q. Do you know what if you touch the poreen
and put an %, 1t will show up, in theory, yeah.

A. {Witnegs complies with above regquest.j.

Q. Can you put an X, just like move your hand
g0 that we can ses.

Okay, S0 are you describing for the record
the bokbtom of the coffes table cloeer to the botbkom of
the photogragph?

b, ¥Yeah, because I am -- that was more where
the front deoor was.

Q. Qkay. -What was he doing when you got
there?

A Just standing there.

Q. Now, I am showing you Stite's Exnibit 2.

THE COURT: Just touch the seéreen on the right-hand
corner. Tﬁat will get it ocut.

BY MS. LiJZAICH:

Q. If you touch the pkottom right corner, it
ghould ersae.

THE COURT: Touch that right corner,

BY MS. LUZAICH:

Q. Isn't technology great? I'm sorry.

Showing you State's Bxhibit 2, does this depict
the front door?

A. Yag,

Lee M, Bahr, CCR 173 702-243-3384
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2. And the wooden floor that is the hallway?

o. And where the wooden floor meets the carpet,
correct?

A, Yes.

2. And T am making & record about everything
you gay, I'm sorry.

And then the coffee table where you ghowed that
he was standing there, the taller thinner one, the guy?

A Yes.

Q. And just so that everybody is clear, when
¥you put an X zgain on_there, on the screesn?

A Yar.

Q. Put an X on the screesn.

A (Witnese zomplies with above raguest.)}

Q. Okay. So he was sgtanding on the wooden
part of the flooz? |

A, Somewhere right there, I mean, the carpet
dred g Not a very blg area.

Q. Ckay, But somewhere between the door and
the coffee table?

A, Yeah, he waen't behind the table,

Q. Okay. I am going back to State's Exhibit
3 again, just for the record, you c¢an touch the bottom

right of the screen?

Lee M. Bahr, CCR 173 TUGZ2-243-2388
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A. {(Witness compliea with above reguesc.)

Q. Thank you,

%8¢ you get to this area, (indicating) and what
do you and Justin do?

A. Get down in a circle with the rest of the
bovs.

Q. And you are saving that the shorter but
heavier guy told you to do that?

A. Uh-nuh.

2. Is that a "yma"?

A, Tes.

Q. Okay.

Once you and Justin lay down, and there were
g1x of vou on the floor, what happened?

A. I guess they told him I need the other

guy, they were for someone else that lived there

nreviously.,
0. Did yoﬁ perzonally ever hear a name
ment ioned?
A, T=ah.
Q. The perscn who previously lived thexe?
A, Yeah, afterward, after we were already out

there for awhile.

Q. Ckay, we will get there then. Okay, so

what happened?

Lee M. Bahr, CCR 173 70Z2-242-33B6
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A The boys were giving them the cell phones,
and the wallets, and everything elase. They asgked ug if
we had any money, and we didn't. S0 we told them, no.

Q. When you say, "asked us", who is "us"?

A. Me and Justin because they already asked --
he already asked the boys previocusly before that, betfore
we got there if they had any money.

We told them no, and he started talking to the
other boys about their pin numbers, and stuff like that,
because Lhey wanted money. That's what they said.

Q- Right, And what did the boys -- did tha
boys give up theizr pin mumbers?

A. Yes, Ryan Tognotti and Justin Foucault
gave theirs bacause they were the only ones who had money
in the account,

Q. Okay. &nd what happerned after they gave

up their pin numberg?

A. The stockier gquy took Ryan to an ATM.

Q. Did Ryan have to go somewhere Lo get his
keya?

A, ¥es,

2. Where did he go?

A Te hisbedroom.

& Where is Ryan's bedroom in the house?

A. It would -- I don't know if they were --

Lee M. Bahzr;, CCR 173 T02-243-338B6
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when you showed the picture of the hallway to Justin's
room, there 1z a little table there, and you can =ee that
his keys wers sittinglen that table,

Q. Okay.

B Because that's where all the boys put all
their stuff down,

£. Generally?

A, Yes.

Q. Ckay. Did -- so0 did somebody actually leave

the hotuse?

A. 1eg.

Q. Who left the house?

A. Ryan Tognotti and the stockier guy.

Q. Ckay, the shortey, stockier one?

a, Uh-hul.

Q. How, did -- is Ehat a "yes"?

A. Yes.

Q. Did gither one of them, the shorter stockier

one or the taller, thinnexr one sazy anything other than what
are your pin numbers before the sharter, stockier cne left
with Ryan?

A I den't recall,

Q. Did they say -- do you ramember anything
said ahout what would, happen while they were gone, or what

you sheould do while they were gone?

Lee M. Bahr, CCR 173 T02-243-3386
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& Yeah, the skinnier guy was golng to stay
there with ua just to make sure that we didn't leave or
call the copz, or do anything while they had Eyan.

He just sald they would be gone for a little
bit, and if we cocperate that everything will be ckay.

Q. ckay. Did the shorter, steckier guy acktually

l=ave with Ryan?

A Tes,
0. And what happened while they were gone?
&, We basically just laid there, and he waan't

really talking ko us that much.

He asked ue where the ATM was because it was
taking them a little bit ko get the money, and he asked
where the ATM waz, ard we told him -- I didn't know wheres
it was. I didn't know my way sround town.

o. Ckay .

Did the talier, thinner one make any movementcs
while you wers there?

- No, he just stood above us, kind of pacing.

Q. Okay. He didn't -- or did he let wou just
get up and walk around the house?

A Na.

Q. Did he let you go lay down?

i, Ne,

. Did he let you call the palice?

Lee M. Bahr, CCR 173 FO2-243-338E
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A. No, we basically had to stay on the ground
with our hands on cur head on the carpet the whole time.

Q. Okay. Did he call the police?

A Ho.

Q. Did he ' tell you, I'm sorry, I can't belieye
thig iz happening?

A No .,

Q. Did he have the gun cut while you were laying
on the ground?

. Yes, T believe an.

Q. Do you know how long, about, Ryan and the
other guy were gone?

A, About 20 minutes. Tk wasn't that long.

Q. When tﬁey came back, what happened?

A. Byan got bhack down on the ground because
the guy eaid, hes told Ryan we have to get back down over
and get back down on the ground. They told us that they
got. the money, and so’ the stockier guy came and stood
over me and Justin, z2nd he said, we are 20 percent of
the way done.

Q. And then what did he do?

A He tolgd ua the last 10 percent was up to
me .

Q. And what happensad?

A He told me that basically they wanted me

Lee M. 'Bahr, CCR 173 T02-243-3386
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to perform cral sex on Justin before they would leave.

So we did that.

And then they made Justin Eurn over on Hisa back
while I was above him. They made Justin put & pillow over
his face so he couldn’'t lock up to see any of them hecause
my back was turned towards them, and they made me do that.

They made Justin perform coral sex on me.

They told us basically te get undressed, and so
we did.

The stockier guy tock my clethes, and he kind of
threw them bashind him.

They told us that they wanted us to have sex in
front of them, that they wanted to see it before they left,
or Just, I dea't know, and then we tried deing it, but
Justin couldn't get hérd because he was nervous. The rest
of the hoys were just kind of laying right next to us.

Q. Now, when you say that they were telling
us ke do all these things, were they both speaking or was
ane?

A, It was both of them, But the stockier guy
was bthe malp one. He was the one that tock over.

g When they wers telling you to do these
things, were they saving what, if anything, would happen
if yvou did not do it?

A. Yes.

Lee M. Bahr, CCR 173 T0Z2-243-3386 ﬂﬂlp'?a
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Q.

A,

What did they say?

They said that they would shoot us if we

didn't cooperate ar if we didn't do what they were telling

us to do., .
Q.
A,
them.
Q.
When

on Justin does
g part of your

A.

Lo N R = -

Were the guns visible while this was happening?

Mot to me. I had my back turned towards

Okay .

you say that they made you perform orzl sex
that mean that a part of his body entered
bady?

Yes.

What part of his body?

Hia penisz.

Inte what part of your body?

My vagina.

And when you say that they made Justin

perform oral sex on you, did a part of his body touch a

part of your beody?

A

Qo o0 » Q

Yes.

What part of his body?

His penis,

Touched what part of your beody?
My vagina,

Now, did you want that toc happen at that

)
001274
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time under these circumstances?

A. to.

Q. bid you do what they wanted?

A. Yesg,

Q. Why did you do what they wanted?

AL I was scared.

Q. Wers vou afraid? What were you afraid would
happen if you didn't?

A. They would shoot us.

& When yow gaid that they put a pillow over
Justin'sg head, could you tell who it was who put the pillow
there?

A. Yaah, éhe stockier guy.

Q. And could you see him physically when he
did that?

A, He just kind of — because the pillow was
just on the floor, they just kind of threw it on top of
Justin, and tocld him to put it on his face.

Q. ¥You paid that you tried to get Justin hard
but he was not able to get hard sc what happened?

A, They started to get very nervous. The
stockier guy was getting kind of impatient, he was getting
mad.

The taller man said, if He can't get it up that

they would do it, or ene of the other boys would have to

001275
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do ik,

He picked Ryan out next, and he told Ryan to get
hard so me and Ryan could have sex.

Q. When you say he told Ryan to get hard, did
he tell him how to do.it?

A. Yeah, he handed him a bettle ‘of lotion.

Q. When he told Ryan to de that, and handed him

the bottle, could you tell what position Ryan was in?

A Yes, he was in the same position as Justin.
They made him turn over on his back, and then they told
him.

Q. And could you tell whether Ryan did what he
was told to do?

A And Ryén couldn't either.

Q. And then what happened?

A. And then Ryan couldn't do that, and then
they were getting raszlly impatient at that peint, and they
were just saying that.none of them could do 1t, that they
could do it sg -— |

Q. Now, wheén you say "they were saying if
none of them could do it., that they could do it," who said
that?

A Both of them. They were both just egging
him oo,

Q. Ckay. What happened n=zt?

|

01276
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A

After Ryan couldn't do anything, they told

him to turn back over: At that point, I was over by Justin

again.

o = oy 9

Were you dressed or undressed?
Undresaed.

Still?

Yen.

When you say you were over by Justin, were

you laying down on the ground by Justin?

the staircaee.

ol S L

Q.

stalrcase?

i

o« r e

Yes.

With ?éur head down?

Yes.,

Was svervbody by now with their head down?
Yes.

Then what happened?

ingd then they told me to get up and sit on
Who told you to get up and sit on the

The stockier guy.
Bicd you get up and sit on the staircase?
Yes,

2nd showing you and going back to State's

Exhibit 2, is that the staircase that you are talking

about?

Lee M. Bahr, CCR 173
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A, Yes.
0, Where on the staircase did you sit?
A, It was-at the botrom. It was pretty close

to the bottom.

Q. 5a it was something that was actually, or
if you can see in that picture where you were gitting?

AL Yes.

Q. 2nd I'm sorzy to go back for a second,
while you guys are on the floor, and whatever is going
on betwsen you and Justin, or Ryan, wheres were the two
guys with the guns?

A, Behind. I didn't -- I didn't even go really
over towards Ryan. I didn't really get up. I just kind
of moved cwver to the other side of Justin while Ryan was
doing what he was doing, and they were still behind me and
Justin,

@. Okay. Hot like away from the door?

Were their backs to the door or were they facing
the door?

. Their @anks were to the doar. They wers
looking down at the carpet at us.

Q. okay.

Sa then when you went to the stairs that we ean
gee in Srcare's Exhibit 27

A Uh-huh:

001778
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Q. Where were they?

A. The stockier guy was kind of close to the
stairs, but he was right hers {indicating), and towards
the bottom, and the cther guy was still kind of over here,
He wasn't really <loge.

Q2. Ckay. For the record, you marked oo the
morztor with a mark at the bottom step. kind of halfway
where the stockier guy was?

A Uh-huh, yes.

Q. And then vou made a mark in front door next
to the kind of bluish chair where the taller, thimmer guy
was, iz that correct?

A Yed,

g. Just for the record. Then what happened?

&, So 1 sat up on the stairs, and by that pdint,
they were telling us that you know that he couldn't do
anything about it, but they glready gave him a chance to
Lry to have sex with me so by then they were going to do
that.

Mow, who wee saying that?
The stockier guy.

Okay. What happened?

O P 0O

And then I was up on the stairway. It was
¢nly for z couple of minutes, and then --

Q. {Interposing) Did the stockier guy touch

n01279
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you while you wera on-the stairs?
A, Yes,

Q. Where did he touch you?

A. Just in my chest ar=a.
Q. Ckay.
F- And then the skinnier guy came over, and he

was just making kind ef like sexual comments 1ike yesah, I
could do it if he can't do it, all this stuff, and so by
then he wae walking over to the staircase, and he told me
to get on the blue reéliner chair.

Q. And is that the blue recliner chair that is
depicted in the photo?

A Yes.

Q. Oxay. "For the record, that's State's
Exhibit 2 still.

When he told you, the taller,; skinnier one, to
get on the chair, did you?
Yes.
What happened when vou got on this chajir?
Then that's when he started to touching me.

Wag he saying anything to you?

A

Just sexual commentcs like, well, wyour
boyfriend couldn't de it, but I can do it. He asked me

if T liked itv,

Q. What did you tell him when he asked you if

001780
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you liked 1iE?

A No.

Q. What else did he say te you? Did he comment
en any part of your anatomy?

A, Not that I remember. I was only over there
for a couple of minutes, and then when he was touching me,
that only went on for -- it went on for a couple of minutes
I think it was.

2. And whers did he touch you when you say he
was touching you on your body?

A, Hy‘vagina.

Q. Ckay. Is your vagina the only part of your
body that he touched?

AL Yes.

Q. At all?

. Yes, I think sa. The stockier guy was the
one that was touching my chest area.

. Ckay. You den't think the tzller, thinner
quy touched your chest?

a. No.

0. Okay. You said he touched your vagina,
the taller, thinner cne?

A Yo

Q. How 8id he do that?

. With his hand.

101281

Lee M. Bahr, CCR 173 702-243-3386




10

11

12

14

15

1¢

17

.

1%

20

21

22

23

24

25

. 668

Q.

A

.

Did it go inside your vagina?
Yez.

Ckay. Did he tell you to git in any

particular position?

AL

Q.

chair?

2

e

b B

A

Q.

I had my legs up on & chair.

&nd why did you have yvour legs up on a

Thar is basically what be told me to do.
Dkay. Were you Nervous?

Yes.

Bid you dg what they told you to do?
Yea. '
Why?

Becauss 1 waa scared.

While the second taller, thinner one was

touching you, did he have something in his hands when he

was touching you?

A.

Q.

B.

2.

Yes.

Could vou tell what it waa?
Yes.

What w;s it?

The gun.

Did he say anything abcout what would happen

if you didn't de what he wanted?

&,

Basically, they were both saying that if I

01282
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didn't gooperate the last 10 percent they weren't going to
leave, basically, if T would just cooperate, then they would
leave sooner.

Q.  Ckay.

While the taller, thinner one was touching you,
where was the other one?

. Still kind of down below the staircase.

Q. Angd what wag he doing?

K. Just keeping an eye on the boys and making
gure that they didn't get off the floor.

Q. Did the shorter, stockier one touch vyour
vagina at all?

AL Bo.

Q. How did chat stop?

A. The sdtockier guy kind of was getting impatient,
and it sounded like he wanted to get out of there pratty
fast. So he told him to stop, and he gave me back my clothing
and Eold me to lay back down on the carpet again. He told me

Eo put on my pajama pants and my top.

Q. When the steckier one told the other to stop,
did the other cne -- do the other one -- what did the other
one do?

A. He stopped.

Q. Ckay. Did he seem perturbed that he kBad to
stop?

|
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&, Yeah.

Q. Can you remember anything else that the taller,
thinner one said while that was happening?

A. No .

Q. You said the stockier one gave you your clothes
back, and then what?

A And then I got dressed. I put my top and my
bottom back on, and I laid back down on the carpet.

. Okay. So when all six of you were back on the
ground together, did they do anything?

&, They basically -- that was it.

They talked to us for a little bit telling us that
it wasn't our fault, that it was this other guy's fault. We
were in the wrong place at the wrong time, they didn't mean
for us to be there, and they are very sorry it happened to
ug .

Q. Did they mention a name?

A, For the other guy? The other guy's name was
Grant _

Q.  Grant?

A Yes,

. Qkay.

and did you hear them say anything about Grant,
what they warited or what they --

A. He owed them money.

}
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C. Gkay.

S0 once they said, okay, you know, we are done,
how did -- what happensd when they were leaving?

A. W=ll, the bhoys kind of asked them if we
could have our phones back.

I didn't know they had my phone because it was
in Juscin's TOOm.

They wanted their phones back, you know, sc they
gdecided that he wasn't going to give them back at first,
and then he said that he would put them cutside after they
left, arnd that if we called the cops, they knew where we
lived, they would both come Back, it was time to go, thay
would come back.

It was time £o go, they weuld come back. It would
just be ezzler if we gidn't call the copa, and then they
gaid that we had to count for twe minutes before we could
move. If we moved before the two minutes, they would shoot
us.

Q. Okay. 5o did they laave?

& They wélked cut, and then ali of a szudden
while we were waiting for the two minutes to be up, the
stockier guy walked back through the door, and asked us
who moved, but none of us had moved, and we told them no
one had moved, then he said, he was just jeking, and he

said he put the phones cutside, and then he shut the door,

N01285
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and then we started counting agaim, them he shut the door,

end they were off.

Q. Did you actually count the two minutes?
A, Yag.
Q2. Ckay. When the two minutss were up, what

did vou guys do?

A, Actually, we had done it just a lictle bit
longer just to make sure, but after the two minutes were up,
we kind of gor up, and Ryan went and locked the front door,
and then they made sure all the other docrs were locked,
and they wetre, and a couple of minutes later, Clint went
out -- T think it was-Ciint -- he went out and got the cell
phones.

I want inte Justin's room to logk for our phones,
and peither of the phones were in thers,

Clint found Justin's outside, and then mine was
still gene.

Q. Ckay, What did you guys do when you discovered
that?

A, We didn't want to call just to see if they
Had ik, we didn't want to juet call the phone, gc I just let
it go, and waited long encugh until after, and then we lefr
the house,

Q. Okay., &o was it yours was the only phone

that wag missing, everybody else got theirs back?

J
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A Tes.

Q. When you say you left the house, did everybody
teave the house together?

A, Yes,

Q. Where did you go? -

A, We went to Clint's and Alteor's apartment.

Q. And when you got to Clint and Ritor's apartment,
what did you all do?

A. Well, before we left, we called the police
already, and they told us to leave the house.

Q. Ckay. Did the police come? Somebody told

the police you were going to Clint's and Aitor's apartment?

A. Yag,
Q. S50 did the police show up at the apartment?
A Tes.
Q. Did the patrol first, and then a uniform, a

black and white of car kind of thing?

A. Uh-huh:

3. Is that a "yes"?

A, ¥es,

2. ¥ou always have to answer out loud.

id the patrol pfficer talk to you guys, and kind
of get an idea of what had happened?

A, Yes,

0. And then did the -- did it appear as though

0012787
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he called cther people?

A.
Q
A.
Q

unliorma?

2

e

# 6 Mo o ¥

had te go to

nurga’d
¥
Q.
exam? Yes?

&,

Q.

Yas.
Did a whole ton of other pecple conie?

Yeu.

And would that be detectives, plainclethes, no

Yes.

Loks?

Yes.

Did they then interview all of you guys?
Yes.

Did somebody take you somewhere?

Yeah, I got taken to a hospital.

Do you remember which hospital, to UMC?
Yes,

When you went to the hospital, what happened?
They did a sexual assault kit on me, and T
gexual assault ccunselor that was there.

Okay. -And when you were at UMC, was it a

Tes.

A little grandmother type lady that did the

Yeg.

&nd then were you able te go home after that?

101988
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A.

Q.

Yes, my parents drove down,

When you say they took a -- did a sexual

assault kit, i1z that where you, you know, actually lay downd,

put your legsz up in the stirrup?

AL

oo B P

I

you?

o,
after that?

A.

Yem.

And they do & full examination?

Yas,

Angd kind of unpleasant?

Yan.

Did they ask you a bunch of guestions?
Yea.

Were you honest answering the questions?
Yes.

They took bleood, and all of that?

Yes.

You said your parents came down and got

Tes.

Did vou have contact with police again

¥es5, Justin was sbaying with his parents

in a hotel because they were going to take him home the

next day becauvse we both come Erom Che same Lown., My

parents came and ‘got me, but they called us to come over

after we had already left, and then we had to come back.

)
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Q. And did you come back and meet detectives?

o

Yes,
C. What did they want you to du?
A. Just to interview, and we had to point out

pecple on & picture thing.

C. Okay. They showed you what's calls a lineup?
A, Yes.
0. And were they like just one picture, herse,

this is it, or waa it --

& HNo, 1t was six photos.

Q. Ckay. Were you able tee pick somebody out?

F Yes,

o Was it just like -~ like were they locking
for one individual, or btwo separate indiwviduals at that
peint?

A. Two geparate individuals,

0. Ckay.

Do you think that you would reccanize the
individuals agsin if you saw them by Eace?

A Yes, mostly by body type.

Q. 8y body type. OCkay, the short, =stockier one,
you would recegnize him by body type?

A Yea,

0. Whakt about hizg face?

- Kind of, y=ah. I could be able tc tell.

]
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Q. Do you see him here in court?

. Ho.
. The taller, thinner one, would you recognize

him by hedy type?

A Yes.

Q. By face?

A, Kind af,

Q. Mayvbe. Do you see somebody with a similar
bedy Lype here in court Today?

& Yad.

2, Can you describs where that peison is eibting
in the courtroom?

A Yes, he is gitting right there in the gray
sweater. '

Q. The recaord reflect identification of the
Defendant, and his body type.

THE COURT: The record will so show.

BY MS. LUZAICH:

Q. Danielle, do you want to do those those
things?

A, Mo,

@. And why did you accede to those issues?

A. Because 1 was Bcared.

Q. Becaluse of the gun?

A, Yes.,
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MS. LUZAICH: Thank you, I will pass the witness.
THE ©COURT: ‘Cross—examination. please.
CROES-EXAMINATION
HY MR. BANKS:
Danielle, you were woken up that night?

Yes.

By the stockier guy?

- -

Yes.

Okay. MNot this gentleman?

Mo,

Justin was woken up that night?
Yes,

By the stockier quy?

Yes.

It Was.dark iy that room?

Yes.

© ¥ o » o ¥ o ¥o

In that room were you, Justin, and the
stockier guy?

A Yes.

Q. The stockier guy has got the gun?

A. Yeq,

. The stockisr guy takes you and Jusrin at
gunpoint down the hall?

A Yes.

G. The stockier guy orders you and Justin to
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the floor with the= others?

A. Yes,

Q. Not this genk leman?

A. Mg,

Q. There were some orders to ramove wallets

and that kind of thing., That was the stockier guy?
A. Yes.
Q. No words cut of this fellow's mouth at
that point?
A. No.

@. Just kind of off in the background?

A, Yes.

Q. There 15 =some orders --

' Yes.

Q. -- From the stockier guy?

a, Yasg.

0, Ryan is asked toc get his keys to the car,

and thet was the stockier yvear guy who ordered him to do
that?

A Yeg,

Q. Ryan wa@ taken -- there is a demand for
some pin numbers? Of course, you need a pin number to
use an ATM card?

A, ¥ey,

0. And it was the stockier guy who asked for
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those pin numbers?

A. Yes.

o Ckay. This fellow didn't ask for the pin

numbers?
= No.
Q. He is still just kind of off in the background?
A Yes.
Q. Az T said earlier?
A. Yes.
08 Ryan is taken at gunpoint to his car?
A Yeai .
G. By the stockier guy?
A, Yag. .
0. A scary situation?
. Yag.

Q. Texrifying?

&, Yas.
o. You were 183 at the time=?
&, Yes,

Q. Is it fair to say that's probably the
gcariest, most dramatic situation you had been in, in
your life to that poinc?

AL Yeg.

Q. Your perception of that situation, it

seemed Lo you that the stockier guy was the one in charge
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of that situation, riéht?
A Yes.
Q. And not this gentleman, correct?
A. Ko,

Q. He was really just kind of cff in the

badkground?
A. Yes.
Q. There i3 & 15 to 20 minute walt?
A Yea:
Q. From the time that the stockier guy takes

Ryan at gunpoint in the car to use the ATM's to take money
out of cthe machipe at gunpoint?

A. YeSs.

Q. It was.the gtockier guy who uttered the words
if anvbody moves, shoot them, right?

A. Yes.

Q. I want to talk to you about that 15 to 20
minute window while the stockier guy had Ryan at gunpoint,
at the ATM machine in the car.

Do you understand me, ma'am?

A. Yes.

Qs During that 15 te 20 minutes, this fellow 18
Just kind of pacing around?

A Yegg.

Q. He didn't make contact with anybody in that
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room?
A. M.
Q. He didn't make physical contact with anybody
in that room?
ME. LUZAICH: 2sked and znaswered.
THE COURT: All right.
THE WITHESS: No.
BY MR. BANKS:
Q. Technically not asked and answered but —-
THE COURT: Go ahead, go ahead.
MR. BANKS: Ckay.

©. This gentlemen didn't order anybady to da

anythang?
A, No.
Q. Correct?
A. Correct,
Q. He didn't tell anybody to gebk up and move?
A. No.
Q. Ryan and the stockier guy come back?
A Yeg.
Q. Angd there is a statement made about S0 percent,

10 percent?
A Right.
Q. By the stockier guy?

F- Yas.
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g. That is probably a lot scarier for you when
the stocki=r guy said that?

A Yes.

. This gentleman gdidn't make any response
whatsoever Lo that statement?

A Mo, not then,

Q. He hadn't said anything?

& No.
Q. He was still kind of off in the background?
A ¥Ye=s.
(638 It was the stockier guy who mads statements

that you have sexual context between you and Justin?
. Yes.
<. At that point ybu really don't know what

this gentleman's intent?

A His body wasn't moving.

Q. He never l&ft.the spot at all?

F- He wasa walking., He didn't go arcund the
room, no.

o. But you have a very specific recollection,

as you sit here today, that he was in the same spot as when
you entered the room?

A Yesg, he was.

Q. Do you remember Ceatifying at your preliminary

hearing in this mathber?

|
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- Yes.

Q. That wasg on April 12, 20077

& ¥es.

Q. and when you testified at that proceeding,
vou came inte a courtroom, not this courtroom, but it was

another courtroom?

i Yas.

Q. In Henderson?

.4 Yesg,

Q. You took the witnegs stang?

A. Yes.

. And you raised your right hand?
A Yes.

Q. Like today?

A Tes.

Q- And you swore to tell the truth?
&, Yes.

Q. Page 46. And you were asked about this

15, 20 minute window at that court?
. Yes,
Q. And you were agked the question, line sesven:
"Whers wag my client when you first go in?"
F: Yes.
Q. And your response at that time was:

uT don't remember.
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A, He was'pacing back apnd forth,

0, ¥Your angwer a2t that btime was:

"T don't rememper. "

A. Yas.

2. And you were asked the guestion:

"He was not in the immediate wvieinity of where

you were stopped?!

Justin —-

And your response was:

"He nmight have been on the other side, I dan't

know. "
y- Yeg.
0. 2nd then you were asked:

"But nowhere you can see?!

And your reSponae wWas:

"No.
A, Yesg,
Do you need some watsr?
p. Nag .
Q. A11 of the gsexual acts between you and
A, Ie8.
Q. -- were done because the sgtockier guy ordered

cthose =exual acts?y

&, Yes,

Q. This fellow said nothing during that cime?
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