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16.

17.

19,

20,

21,

| 24,

[0 summary, Defendant testified that his trial cownsel, Mr. Qronoz never told him
when his appeal was denied or the status of the appeal. Id. Defendant’s mom
discovered the appeal was closed/denied. Id. Defendant contacted Mr. Oronoz and
the State Bar of Nevada. Id. Defendant then Fled Motions with the Nevada Supreme
Court and the district court trving 1o remedy this alleged error and proceed with post-
conviction rehief. Id. Eventuatly, Mr. Oronoz filed something with the district court
which obtained the appointment of current counsel, Mr. Brower 1o pursue this Petition
for Wril of Habeas Corpus (Post-Conviction). 1d.

This Court also reviewed the letters sent between Defendant and Mr. Oronoz, R.T.
July 11, 2013, pgs. 7, 12-13.

Even in the best case scenario Defendant had notice of the denial of his appeal in July
2010, no later than July 27, 2010. but did not file his Petition for Wril of Habeas
Cotpus {Post-Conviction) until over a vear after he received notice, R.T. July 11,
2013, pgs. 24-35.

Defendant’s petition, filed October 19, 2011, was filed outside the one-year limitation
as strictly mandated by NRS 34,726; as such, the petition is time barred,

A petition subject to procedural bars may be considered on its merits if good cause is
shown.

Defendant failed 10 plead facts sufficient to demonstrate 1o the satisfaction of the
courl that good cause for delay exists sutficient (¢ overcome the one-year ime bar.
Defendant failed to show good cause to overcome the one-year time bar through
evidence, testimony, and argument presented at the Evidentiary Hearing.

Defendant failed to demonstrate that he filed his state post-conviction reliel petition
within a reasonabie time after he should have known that his coursel was not
pursuing his direct appeal, July 2010, pursuant to Hathaway,

Defendant’s petition is denied procedurally and thercfore niot addressed on the merits
at this time. -

Detendant’s petition was time barred prior to Mr, Brower being appointed.

Np2200
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Defendant’s petition is time-barred pursuant ot NRS 34,726 and he has made no
showing of good cause to overcome that mandatory time bar: therefore, Defendant’s
Petition is properly denied on the procedural issues alone without addressing the
issues raised within the Petition on the merits,

This Findings of Fact, Conclusions of Law, and Order shall take the place of the
Findings of Fac1. Conclusions of Law. and Order filed January 6, 2012 and stayed on
February 21, 2012,

CONCLUSIONS OF LAW
The mandatory provisions of NRS 34.726 read:

Unless there is good cause shown for delay, a petition that
challenges the validity of a judement or seatence must be filed
within 1 year after entry of the judgmeny of conviction or. if an
appeal has been taken from the Judgment, within 1 year after the
Supreme court issues ifs reputtitur. For the purposes of this
subsection, pood cause for delay exisis itp the petitioner
demonstrates (0 the satisfaction of the court:

That the delay is not the fault of the petitioner; and

Thal dismissal of the petition as untimely will unduly
preludice the petitioner. . , .

(Emphasis added),

2

NRS 34.726 has been stricily applied. In Goneales v. State, | 18 Nev, 590, 593, 390
P.3d 901, 902 (2002}, the Nevada Supreme Court rejected a habeas netition that was

filed two days late, pursuant 1o the “clear and unambiguous” mandatory provisions of
NRS 34.726{1). Gonzales reiterated the importance of filing the petition with the
district court within the one year mandate, absent a showing of “good cause™ for the
delay in filing. Id, at 593, 390 P.3d a1 902. The one-year time bar is therefore swictly
construed. |

“In order to demonstrate good cause, a petitioner must show that an impediment
external to the defense prevented him or her from complying with the state procedural
default rules.” Hathawav v. State, 119 Nev. 30, 71 P.3d 503. 506 (2003); citing
Pellegrini v. State, 117 Nev, 860, 886-87, 34 P.3d 519, 537 (20G1): Lorzada v, State,
110 Nev. 349, 353, 871 P,2d 944, 946 (1994); Passanisi v. Director, 105 Nev, 63, 769
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P.2d 72 {1989); see also Crump v, Warden. 113 Nev, 293. 295. 934 P.2d 247, 252
(1997); Phelps v. Birectar. 104 Nev. 656, 764 P.2d 1303 {1948).

Such an extemnal impediment could be “that the factual or legal basis for a claim was

not reasonably available to counsel, or that ‘some interference by officials’ made

compliance impracticable,™ Hathawavy, 71 P.3d at 506; quoting Murrav v, Carrier,

477 U.S, 478, 438, 106 S.Ct. 2639, 2645 {1986} see aiso Genzales, 118 Nev. at 595,
33 P.3d at 904; citing Harris v. Warden. 114 Nev. 256, 959-60n. 4, 964 P2d 785 n. 4
(1998).

[n addition, to find good cause there must be a “substantial reason: one that affords a
legal excuse.” Hathaway, 71 P.3d at 306; quoting Collev v. State, 105 Nev. 235. 236,
773 P.2d 1229, 1230 ¢{1589). quoting State v. Estencion, 625 P.2d 1040, 1042 {Haw,
1981).

The Nevada Supreme Court has specifically held that the district court has a duty 10

consider whether the procedural bars apply to a post-conviction pelition and nol

arbitrarily disregard them. [n State v. Eighth Judicial Distriet Court, 121 Nev, 225,

112 P.3d 1970 (2005), the Nevada Supreme Court held as follows:

Given the untimely and successive nature of [defendant’s]
petition, the district court had a dury imposed &y law 1o consider
whether any or all of l[dcfcndant‘s clja’iams were barred under
NRS 34.726, NRS 34 810, NRS 34.800, or by the law of the case
- [and] the court's fmlure to make this determination here
constituted an arbitrary and unreasonable exercise of discretion,

[Emphasis added.] 121 Nev, at 234, (See also State v, Haberstroh, 119 Nev. 1 3,
IBUI-EI, 69 P.3d 676, 681-82 (2003) wherein the Nevada Supreme Court held that

parties cannot stipulate to waive, ignore or distegard the mandatory procedural default
rules nor can they empower & court to disregard themn.) A defendant’s petition will
not be considered on the merits if it is subject to the procedural bars and ne good

cause is shown. Id.
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The lack of the assistance ol counsel when preparing a petition, and even the failure
of trial counsel 1o forward a copy of the file to a petitioner, have been found to not
constifite good causc. See Phelps v, Director Nevada Depariment of Prisons, 104
Nev, 636, 660, 764 P.2d 1303 (1988): Hood v. State, 111 Nev. 335, 890 P.2d 797

(1995). Also. the failure of counse! (o inform the petitioner of his right 10 direct
appeal did pot rise to good cuuse for overcoming the time bar. Dickerson v. State.
[14 New, 1084, 967 P.2d 1132 (1998).

In Harmris v. Warden, Southern Desent Correctional (_Zf:nter, 114 Nev. 956,964 P.2d

783 11998) the Court addressed this specific issue and held. “[w]e now reaffirm our
conclusion and hold that an allegation that trial counsel was ineffective in fatling lo
inform a claimant of the right to appeal from the judgment of conviction, or any other
alicgation that a claimant was deprived of & dircct appeal without his or her consent,
does not constitute good cause to excuse the untimely filing of a petition pursuant lo
N.R.5. 34.726." 1d. at 959, 964 P.2d at 787,

Additionally, the Nevada Supreme Court has specifically held that “there is no
constitutional requirement that counsel must always inform a defendant who pleads
guilty of the right to pursue a direct appeal.” Thomas v, State, 115 Nev. 148, 150,
979 P.2d 222, 223 (1699).

Finally, the Nevada Supreme Court has held;

The court in Loveland [v. Hatcher. 23] F 3d 640 (9th Cir. 20001}
held that a petitioner's reliance upon his counsel to file a direct
appeal is suflicient cause 1o excuse a procedural default if the
petitioner demonstrates: “(1) he actually believed his counsel
Wwas pursuing his direct aplpealj (2) his belief was objectively
reasonable, and (3) he tifed his state post-conviction reliefr
petition within a reasonable time after he should have known
that his counscl was not pucsuing his direct appeal™ We
conclude that the test set forth in Loveland is a reasonable test
for evaluating an allegation of good cause based upon a
l%ctitiﬂner‘s mistaken belet thal counsel had filed a direct appeal.

ks, a petitioner can establish good cause for the delay under
NRS 34.726(1) if' the petitioner establishes that the petitioner
reasonably believed that counsel had filed an appeal and that the
petitioner filed a habeas corpus petition within a reasonable time
after learning that a direct appeal had not been fited.

Hathaway v. State, 119 Nev. 248, 254-55. 71 P.3d 503, 507-08 (2003).

7
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ORDER
TITEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction

Relief shail be, and i5, DENI:D, ‘%ﬁ) il
n Y ;
DATED this E-.-f’ day of OCtober, 2013,

“DRTRIGTICDGE

3

STEVEN B, WOLFSON
Clark County District Attorney
Nevada Bar #001565

Chief Dcﬂp disrict Attorney
Nevada Bar #{]T]S{}SE-

Q22"
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|| NOTICE OF SERVICE

I, HOWARD CONRAD, hereby certify that the State forwarded a copy of these
" FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER on the 23rd day of
OCTOBER, 2013, 1o

KEITH BROWER, E5Q,
|| ¢-mail: brow office@ aol.com

ary ot the DisthiCt Attormney's Cllice

hje/SVU
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Electromcally Filed

11192013 08:2530 AM
NEO Q%. b s
DISTRICT COURT RLERK B DOty
CLARK COUNTY, NEVADA
DELARIAN K. WIS,
Prutioner,

Case Moy 0TC232494-]
Vi Dept Mo NXTV

THE STATF, OF NEVADA,
MOTICE OF ENTRY OF FINDINGS GF

FACT, CONCLESJIONS OF LAW AND
Respondent, BRDER

PLEASE TAKE NOTICE that ap November 12, 2013, the court entered & decision or order in this
aleer, 4 trite and currect copy of which s attached 1o this nobice

Youmay sppeal 1o the Supreme Court [rom the decizion or order of this eourt. I you wish Lo appeal, vou
must file 2 notice of appeal with the clerk of this court within thirty-three (33} davs after the date thus notice 18
mailed 1o you. This notice was mailed on November 19, 2013

STEVEN D GRIERSON, CLERE OF TIIE COURT

oo o et

Teodora Jones. Depuly Cledk

CERTIICATE OF MATLING

Thereby cortily that on this 19 dav of November 2013, 1 placed a copy of this Notce of Emry in:
The binfsd leeated in the Regiona| Justice Center of

Clark County District Aftomey’s Office

Attorney General’s Office - Appellate Division-

Bl ‘The Umited States mai] addressed as follows:

Delartan K. Wilson 5 1022177 Keith C. Brower. Fag,
PO Bex 208 8275 5 Eastem #200
Indizn Spangs, 2V 52070 Las Vegas, NV 89]23

oL bzf-‘-‘-‘*f-é'

Teodora Jones, Deputy Clerk
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ORIGINAL

STEVEN R, WOLFSON gLk
Clark County District Attorney 1112 0:24:04 AM
Nevada Bar #001565

LISA LUZAICH

Chicf Deputy District Altome C&. i-&“’e—
Nevada a:t)ﬁ,*ﬂﬁﬁi}iﬁ ¥
200 Lewis Avenue

Las Yegas, Nevada R9155-2212
{702) 6 1-259[}‘

Anomey for Plaintiff

CLER¥ OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )

Plainteff, % CASE NG 07C232494-1

-¥§- ; DEPT NO: XXIV

DELARIAN WILSON,
H1966773

Defendant. %

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND QRDER

DATES OF HEARINGS: DECEMBER 13, 2011 AND JULY 11,2013
TIME OF HEARINGS: 8:30 A M.

THIS CAUSE having come on for hearing betore the Honorable Judge Bixler,
District Judge. on the 13th day of December. 2011, and on the Llth day of Julv, 2013;

Petitioner nol being present on the 13th day of Devembet, 2011, present on he | 1th day of
July. 2013, and represented By KEITH BROWER, ESQ.; Respondent being represented by
STEVEN B. WOLFSON, District Attamey, by and through LISA LUZAICH. Chief Deputy
District Antorney; and, the Court having considered the malter, including briely, transcripis,
arguments of counsel, iestimony of DELARIAN K. WILSON. the Defendant, and
decuments on [ile herein, now therefore, the Court makes the following findings of fact and
conclusions of law:

i
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FINDINGS OF FACT
On April 17, 2007, the Siate of Nevada (hereinafter “‘State”) fited an Amended

Criminal Complaint charging Delarian K. Wilson (hereinafter “Defendant™) with the
following: Conspiracy to Commit Burglary {Gross Misdemeanor — NRS 199,480,
205.060). Conspiracy to Commit Robberv (Feleny — NRS 199.480, 200.380);
Burglary while in Posscssion of a Deadly Weapon (Felony - NRS 205.060); Robbery
with Lise of a Deadly Weapon (Felony — NRS 200.380. 193.165); Assault with Use of
a Deadly Weapon (Felony — NRS 200 471, 193.165); First Degree Kidnapping with
Use of & Deadly Weapon {Felony — NRS 200,310, 200,320, 193,165); Sexual Assault
with Use of & Deadly Weapon (Felony — NRS 200.364, 200.366, 193, 165); Covrcion
with Use of a Deadly Weapon (Felony — NRS 207.190, 193.165); and Open or Gross
Lewdness with Use of a8 Deadly Weapon (Gross Misdemeanor — NRS 201.210.
193.165),

Thereafier, Defendant entered nle negotialions with the State, and on August 20,
2007, the State filed an Information charging Defendant with the crimes alleged in the
Amended Criminal Complami.

On March 28, 2008, the State filed an Amended Information charging Defendant with
the following: Ceunts 1 and 2 - Robbery with Use of a Deadly Weapon (Felony -
NRS 200.380, 193.165). and Count 3 - Sexual Assanli (Felony - NRS 200.364, NRS
200.366) and Defendant enterzd into a Guilty Plea Agreement with the Slate whereby
he pled guiity to the crimes alleged in his Amended Information, On April 1, 2008,
the court conducted its guilty plea canvass of Defendant and accepted his guilty plea.
On July 3, 2008, Defendant was senteniced as foliows: Count | — Robbery with Use of
a Deadly Weapon — 2 maximum of 180 months with a minilmum parole eligibility of
72 months. with gn equal and consecutive term, fgr the use of a deadly weapon, of a
maximum of 180 months and a minimum of 72 months; Count 2 - Robbery with Use
of a Deadly Weapon - a maximum of 180 months with 2 minimum parole eligibility

of 72 months, with an equal and consecutive teem, for the use of a deadly weapon, of

2
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] a maximum of 180 months and 2 minimum of 72 months; and Count 3 — Sexual

2 Assault — life with the possibility of parole after 10 years, The court ruled that all
3 sentences were (o run conseculive ta one another. The court also granted Defendant
4 five hundred (300) days credit for time served,

5105 [Defendant’s Judgment of Conviction was Hled on July 16, 2008,

6 16 On August 5, 2008 Defendant fiied his Notice of Appeal.

707 On July 7. 2009. the Nevada Supremc Court :al.fﬁrmed Detendant’s Judgment of

R Conviclion (Case No 532104). Remittilur issued on August 4, 2009,

3 . On October 10, 2011, Defendant filed a Petition for Wril of Habeas Corpus. Un
10 November 1. 2011, the State filed its Response and Motion to Dismiss Defendant's
H Petition,

12 || 9. This Court held argument on Defendant’s Petition on December 13. 2011 and denied
£3 | the Petition both procedurally and on the merits. The Findings of Fact, Conclusions
14 of Law, and Order was filed January 6, 2012.

13 10. Defendunt filed a Motion for Clantication and’or Recenisderation of Denial of

16 Defenant’'s Petition for Writ of [labheas Corpus (Post-Conviction) o January 30.
17 1l 2012, The State filed its Opposition Febroary 24, 2012,

I8 | 11. On February 21, 2012, this Court entered an Order Staving the Findings of Fact,
19 | Conclusions of Law, and Order Fled Janurary 6, 2012.

20 | 12.  Defendant filed a Notice of Appeal on February 21, 2012. The appeal was later
21 withdrawn because of procedural issues which required further consideration in the
22 district court first. R.T. July 11, 2013, pg. 4.

23 § 13. Onlune 4, 2013, this Court set the matier for an Evidentiary Hearing on the [imited
24 1ssue of alleged good cause 1o excuse the procedural bars, R.T. July 11, 2013, pRs. 7-
25 9,

26 || 4. Defendant testified on his own behalf. R.T. July 11, 2013, pgs. 16-23.
27 f

? | 0022“?
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21.
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24,

In summary, Defendant testified that his trial counsel, Mr. Oronoz never wold him
when his appeal was denied or the status of the appeal. k. Defendant’s mom
discovered the appeal was closed/denied. 1d. Defendant contacted Mr. Oronez and
the State Bar of Nevada, [d. Defendant thea filed Motions with the Nevada Supreme
Court and the district court tryving 10 remedy this alieged error and proceed with post-
conviction reliel. 1d, Eventually, Mr. Oronoz filed something with the districl court
which obtained the appointment of current counsel, Mr. Brower to pursue this Petilion
for Writ ol Habeas Corpus (Post-Conviction), [d.

This Court also reviewed the letiers sent between Defendant and Mr. Oronoz. R.T.
Julv 11. 2013, pes. 7, 12-13.

Even in the best case scenario Defendant had notice of the denial of his appeal in July
2010, no later than July 27, 2010, but did not file his Petition for Writ of Habeas
Corpus {Post-Conviction) unti] over a year after he received notice. R.T. July 11,
2013, pgs. 24-25.

Defendant's pelition, filed October 10, 2011, was filed outside the one-year limitation
as strictly mandated by NRS 34.726; as such, the petition is time barred.

A petition subject 1o procedural bars may be considered on its merits if good cause is
shown.

Defendant failed to plead facts sufficient to Idemﬂnﬂlraic to the sausfsction of the
courl that good cause for delay exists sufficient io overcome the onc-vear time bar.
Defendant failed to show good cause 10 overcome the one-year time bar through
evidence, lesimeny, and argument presented at the Evidentiary Hearing.

Pefendam failed to demonstrate that he filed his state post-conviction relict petition
wilthin a reasenable time after he should have known thar his counsel was not
pursuing his direct appeal, July 2010, pursuant 1o Hathawav,

Defendant’s petition is denied procedurally and therefore not addressed on the merits
at this ime. '

Detendant’s petition was time barred prior to Mr, Brower being appointed.

4
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25, Defendant’s petition is time-bamred pursuant ot NRS 34.726 and he has made no
showing of good cause to overcome that mandatory time bar; therefore, Defendant's
Petition is properly denicd on the procedural issues alone without addressing the
158ues raised within the Petition on the merits.

26.  This Findings of Fact, Conclusions of Law, and Ocder shall take the place of the
Findings of Faet, Conglusions of Law, and Order filed I anuary 6, 2012 and stayed on
February 21, 2012,

CONCLUSIONS OF LAW

t. The mandatory provisions of NRS 34.726 read:

Unless there is good cause shown [or delay, a petition that
challenges the validity of a Jjudgment or senterice must be filed
within I year after entry of the judgment of conviction or. if an
appeal has been taken from the judgment, within ! year afier the
sugreme cour! issies its remtitar.  Vor the puiposes of this
subsection, good cause for delay exisis i the petitioner
demonstrates to the satisfaction of the court:

That the delay is not the fault of the petitioner; and

Thal dismissal of the perition as untimely will unduly

prejudice the petitioner, . . .

(Emphasis added).

2. NRS 34.726 has been strictly applied. In Gonzales v, State, (18 Nev. 5940, 593, 590
P.3d 901, 902 €2002), the Nevada Supreme Court rejected a habeas petition that was
filed two days late, pursuant to the “clear and unambiguous™ mandatery provisions of
NRS 34.726(1). QGonzales reiterated the importance of filing the petition with the
district court within the one year mandate. abseni 2 showing of “good cause” lor the
delay in filing, Id, at 593, 590 P.3d a1 902. The one-year time bar is therefore sirictly
construed.

) "In order to demonstrate good cause, a petitioner must show that an impediment

external to the defense prevented him or her from complying with the state procedural
default rules.” Hathaway v. State, 119 Nev. 30, 71 P.3d 503, 306 (2003); citing
Pelleprini v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. Starc,
110 Nev. 349, 353, 87) P.2d 944, 946 (1994); Passanisi v, Director, 105 Nev. 63, 769

’ no2211
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P.2d 72 {1989}, see also Crump v. Warden 113 Nev. 293, 295, 934 P.2d 247, 252
(1297); Phelps v. Dircctor. 104 Nev, 656, 764 P.2d 1303 (1988).

Such an external impediment could be “that the factua! or legal basis for a claim was
not reasonably available to counsel. or that ‘some interference by officials’ made
compliance 1mpraclicable.” |lathaway, 71 P.3d at 506; quoiing Mumay v, Carrier,
477 U, 8. 478, 488, 106 5.Ct. 2639, 2643 (1986); see alse Gonzales, 118 Nev, at 595,
53 P.3d at 904, citing Harris v. Warden, 114 Nev. 956, 959-60 n, 4. 964 P.2d 785 n. 4
{1998).

In addition. to find good cause there must be a “substantial reason: one that affords a
legal excuse.” Hathaway, 71 P.3d at 506: quoting Colley v. State. 105 Nev, 233, 236,
773 P.2d 1229, 1230 (1989). quoling State v. Estencion. 625 P.2d (040, 1042 (Haw.
19813,

The Nevada Supreme Coun has spevifically held that the district court has a duty ta
consider whether the procedural bars apply to a post-conviction petition and not
arbitrarily disregard them. In State v_Eighth Judicial Distriet Court. 121 Nav, 275,
H2 P.3d 1070 (2005). the Nevada Supreme Court held as follows:

Given the untimely and successive nalure of |defendan:’s]
petition, the district courl bad g duty imposed by law to consider
whether any or all of [dcfendanl’sg] claims were barred under
NRS 34.726. NRS 34.810, NRS 34,800, or by the law of the case
. [and] the coun’s failure to make this' determination here
comstituted an arbitrary and unreasonable exercise of discretion.

[Emphasis added.] 121 Nev. at 234. (See also State v. Habersiroh, 119 Nev. 173,
180-81, 69 P.3d 676, 681-82 (2003) wherein the Nevada Supreme Court held that

parlies cannol stipulate to waive. 1gnore or disregard the mandatory procedural default
rules nor can they empower a court to disregard them.) A defendant’s petition will
not be considered on the merits if it is subject to the procedural bars and no gooud

cause is shown. Id.

N02212
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The lack of the assistance of counsel when preparing a petition, and even the failure
of trial counsel to forward a copy of the file to a petitioner. have been found to not

constitute good cause. See Phelps y. Director Nevada Depariment of Prisons, |04
Nev, 636, 660, 764 P.2d 1303 (1988): Lood v. State, 11) Nev. 335, 8K P.2d 797

{1995} Also. the failure of counsel to inform the petitioner of his right o direct
appeal did not nse to good cuuse for overcoming the time bar. Dickerson v,_State,
114 Nev, 1084, 967 P.2d 1132 (1998).

[n Harmis v. Warden, Southern Desert Correctional Center, 114 Nev. 936, 964 P.2d

785 (1998) the Court addressed this specific issve and held. “[w]e now realfirm our
conclusion and hold that an allegation that trial counsel was ineffective in failing to
inform a claimant of the right ;o appeal from the judgment of conviction, or any other
allegation that a claimant was'deprived of a direct appeal without his or her consent,
docs not constitule good cause to excuse the untimely filing of a petition pursuant to
N.R.5, 34,7267 Id. at 959, 964 P.2d at 787.

Additionatly, the Nevada Supreme Court has specifically held that “there is no
constitutional requirement that counsel must always ir':tﬂ}rm a defendant who pleads
guiity of the zght 1o pursue 2 direct appeal.” Thomas v. State, 115 Nev. 148, 150,
979 P.2d 222, 223 (1999).

Finally, the Nevada Supreme Court has held:

The court in Loveland [v. Halcher, 231 F.3d 640 (9th Cir.2000]
held that a petitioner’s reliance upon his counsel to file a direct
appezl is sufficient causc 10 excuse a procedural defaull if the
petitioner demenstrates: “(1) he actually believed his counsel
was pursuing his direct afp[peal, (2} his beliel” was objectively
reasonable, and (3) he fifed his state post-conviction relicf
petition within a reasonable time afier he should have known
that his counsel was net pursuing his direcl appeal”™ We
conclude that the test ser forth in Loveland js a reasonable test
for evaluating an allegation of good cause based upon a
etitioner's mustaken beliel that counsel had filed a direct sppeal.
us, a pelitioner can establish good cause for the delay under
NRS 34.726(1) if the petitioner establishes that the petitioner
reasonably believed that counsel had filed an appeal and that the
petitioner filed a habeas corpus petition within 4 reasonable time
after learning that a direet appeal had not been Nied.

Hathaway v,_State. 119 Nev. 248, 254-55, 71 P.3d 503, 507-08 {2003).

5
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QORDER
THEREFORE. IT IS HEREBY ORDERED that the Petition for Post-Conviction

Relief shall be, and is, DENIED. ’p) ~
Y :
DATED this g — day of OCibber, 20 13/"”""*\

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

- i

£

R

BY “r7, -‘

s f "
Chiet Deputy Disu:is)ﬁ:tmrney
Nevada Bar #005056
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NOTICE OF SERVICE
. HOWARD CONRAD. herebv certify that the State forwarded copy of these
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER on the 23rd day of
OCTOBER, 2013. 10:

KEITH BROWER. ESQ.
e-mail: brow office’daol.com

ary lof the Digtill Attorney's Office

hje/SVU
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FILED IN OPEN COURT
STEVEN D. GRIERSON

KEITH C. BROWER, ESO. CLERK OF THE COURT
NEVADA BAR#007288

THE LAW OFFICES OF KEITH C, BROWER, LLC
8275 SOUTH EASTERN #200

LAS VEGAS, NEVADA 89123

(102) 451-4931

EIGHTH JUDICIAL IESTRICT COURT, CLARK COUNTY, NEVADA

State of Nevads, ]
Plaintiff, )
Vs, ) District Court Case No.: 07C232494-1

)

Delarian Wilson, ) DEPT : XXIV
Defendant. )
)

ORDER FOR TRA PT

|| Upon the ex-parte application of the Defendant’s court appointed counsel, Keith C. Brower,

and geod cause appearing therefor,

Itis HEREBY QRDERED that a ranseript of the July 11, 2013 hearing on Defendant’s

Motion For Reconsideration heard by the Honorable James Bixler be prepared by Bill Nelson, Court

Reporter/Recorder.
Dated this 21® day of November, 2013

I :
y: Keith C. Brower, Esq.

NV Bar# 7288

The Law Offices Of Keith C, Brower, LLC
8275 South Eastern #200

Las Vegas, NV 289123

{702) 451-482|

Attorney For The Defendant Delarian Wilson
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Electronically Filed
" 121072013 01:37:08 PM

KEITH C. BROWER, E50Q.

NEVADA BARH007288 . - Ssim—
THE LAW OFFICES OF KEITH C, BROWER. LLC

£275 SOUTH EASTERN #200 CLERICOF THE ColRy
LAS VEGAS, NEVADA §9123

(7021 451-4921

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA IN AND
FOR THE COUNTY OF CLARK

u STATE OF NEVADA

)
Plaintiff, ) Case No, | 07C232494.1
} Dept. No,: XXV
Vs, )
}
|| DEL ARIAN WILSON,
ID# 1966773
Defendant
}
“ NOTICE OF APPEAL

Notice is hercby given that Delurian Wilson, defendant above named, hercby appeals (o the
“ Supreme Court of Nevada from the denial of Defendant’s Post Conviction Petition For Wit OF
Habeas Corpus and The Findings Of Fact, Canclusions OF Law And Order filed on or aboul
November 12, 2013 with a Notice Of Entry OF Order filed on or 2bout November 19, 2013,

" Dated this 10" day of Decernber, 2013,

“ b T
i - ¥

Keith C. Brower, Esg.

The Law Offices Of Keith C. Brower, LLC,
8275 South Eastern #200
Las Vepas, NV 89123

(702y4514921

Attormney For Appeliant

2217




L T N U o

b e

NEVADA BAR#G(QTZER

THE LAW OFFICES OF KEITH C, BROWER, LLC
8275 SOUTH EASTERN #200

LAS VEGAS, NEVADA §2123

u {702) 451-4921]

“ KEITH C, BROWER, ESQ.

IN THE EIGHTH JUDICIAL DISTRICY COURT OF THE STATE OF NEVADA IN AND
FOR THE COUNTY OF CLARK
Electronicailly Filed
12110/2013 01:54:55 PM
Case No. - 07¢232494-1

Depi. No.: XXV *
m inw—-

DELARIAN WILSON. CLER¥, OF THE COURT
1D 1966773
Defendant

STATE OF NEVADA
Plaintiff,

WA

i T e i e

)

CASE APPEAL STATEMENT

H I, Name of appellant filing this case appeal statsment:

DELARIAN WILSON

2. Identify the judge issuing the decision, judgment, or order appealed from:
“ The Houerable James Bixler, Eighth Judicizl District Court Department XXTIV,

3. Identify each appeliant and the name and address of counsel for each appellant:

“ Keith C. Brower

The Law Offices Of Keith C. Brower, LLC
8275 South Eastern #200
Las Vegas, NV §9]23

H 4. ldentify each respondent and the name and address of appellate counsel, if known,
for each respondent (if the name of a respondent’s appellate counsel is unknown, indicate as
much and provide the name and address of that respondent’s trial counsel):

Steven Wolfson

Clark County District Attorney

200 Lewis Avenue
Las Vegas8, NV 89101

02218




5. Indicate whether any attorney identified above in response to question 3 or 4 s not
" hicensed to practice law in Nevada and, if so, whether the district court granted that attorney
permission to appear under SCR 47 (attach a copy of any distrigt court order granting such
“ permission):

Not Applicable

6. Indicate whether appeilant was represented by appoinied or retained counsel in the
district court:
Appomted
7. Tndicate whether appeilant is represented by appomted or retained counsel on
appeal:
Appointed
“ . Indicate whether appellant was granted leave to preceed in forma pauperis. and the

date of entry of the district court order granting such leave:

Not Applicable

9. Indicate the date the proceedings commernced in the district court (e.g.. date
complaint, indictment, information, or petition was filed):
On or-abowt April 19, 2007.

16, Provide a brief description of the nature of the action and result in the district

court, including the type of judgment or order being appealed and the relief granted by the
district court:
This case stems from the reconsideration of Appellant’s Petition For Writ OF Habeas

Corpus, and the denial of Appellant’s Petition based upon time-barred issues. This appeal

2
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“ follows.
1. Indicate whether the case has previously been the subject of an appeal to or
" original writ proceeding in the Supreme Court and, if so. the ¢aption and Supreme Court

docket number of the prior proceeding:

Nevada Supreme Court Case Numbers 52104 and 60309,
12.  Indicate whether this appeal involves child custedy or visitation:
No,
13.  If this is a civil case, indicate whether this appeal involves the possibility of
settlement:

Not Applicable

Pated this 0" day of December 2013,

“ B B ? 3:'.{/' )

Keith C. Brower, Esq.

The Law Offices OF Keith C, Brower, LLC.
8275 South Fastern #200, Las Vegas, NV §6123
“ Attomey For Appellant

CERTIFICATE OF DELIVERY

| cerify that on the 10th of December 2013. I glectronically filed with an clectronic dehivery
ta the Clark County District Attomey's Office this docurment along with mailing this document to
II the Disirict Attorney’s Office at 200 Lewis, Las Vegas, Nevada.
Dated this 10™ day of December 2013,

& . ?::r“f,
Keith C. Brower, Esq,

The Law Offices Of Keith C. Brower, LLC.
8275 South Eastern #200, Las Vegas, NV 89123

Attorney For Delarian Wilson
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%;?df Eﬁr;v;ggg CLERK OF THE COURT
The Law Offices Of Keith C. Brower, LLC
§275 South Eastern #200
Lay Vegas, NV 89123
" Phone: (702} 451-492)|

EIGHTH JUDICIAL DISTRICT COURT, STATE OF NEVADA

STATE OF NEVADA, ) Case No.:  07C232494-1
“ Plaintifr, ) Dept. No:  XXLV
1
Vs, :
DELARIAN WILSON,
1D# 1966773 ;
Defendant ;
MOTION TO WITHDRAW DUE TO CONFLICT
“ Defendant Delarian Wilson, by and through his attorney Keith €. Brower, Esg.,

respectfully requests that this Court allow Keith C, Brower, Esq. to withdraw as attorney of
tecord for Delarian Wilson and that this Court appoint independent counsel for Delarian
Wilson due to a confli¢t of interest,

This Motion is made based upon the papers and pleadings on file, the attached
Declaration Qf Counsel. as well as any oral argument this Court may entertain at the hearing
" on this Motion.

DATED this 6th day of August, 2014,

et

By
“ Keith €, Brower

The Law Offices Of Keith . Brower, LLC
£275 South Eastern 200

Las Vepas, WY 89123

Phone: (702) 4514921
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DECLARATION OF COUNSEL
Keith C. Brower, Esq. makes the following declaration:
1. I'am an anomey duly licensed to practice law in the State of Nevada,
2. I was the Court Appointed attorney assigned to represent Delarian Wilson on his
Post-Clonviction matters
3. That [have a conflict with any continued representation regarding Defendant’s case.
4. That I actively advised Delarian Wilson to withdraw an appeal to the Nevada
Supreme Court, an appeal regarding time-bar issues: and to pursue a claim mvelving
the Withdrawal Of His Guilty Plea. That due to the Nevada Supreme Court’s

decision in Harris v. State; 130 Nev. Advance Opinion 47 (2014); that which came

down several weeks after Delarian Wilson withdrew his appeal means that my advice
on his legal claims/challenges are no longer available.

5. That as such, Defendant’s available ctaim and any claims regarding my
ineffectiveness need to be handled by another attorney.

6. That Defendant’s claims are complex., and due to the complexity Defendant requires
the assistance of court appointed counsel in the continuation of his case.

7. That the effective representation of my client requires that [ step down from this case,

8. Therefore, [ request that this Court allow me to withdraw as the attorney of record in
this case and that this Court appoint independent counsel to represent Delarian Wilson
from this point forward.

I declare under penalty ol pequry that the foregoing is true and correct. (NRS 53.045).
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NOTICE OF MOTION
PLEASE TAKE NOTICE that the undersigned will bring the foregoing MOTION

TO WlTH’I‘JRA“; DUE TO CONFLICT on for hearingonthe 1 ¢ day of Aug .,
s 30am == —_—_
2014, ai the hour of %:08-2-m, in Department XX1V of the Clark County District Court.

DATED this 6th day of August, 2014.

By:
Keith C, Brower

The Law Ottices Of Keath (. Brower, LLC
8273 South Eastern ¥200

Vegas, NV 8923

Phone: {(702)451-4921
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SUPP w:_ 1.%

Matthew D). Carling CLERK OF THE COURT
MNevadg Bar No, (07302

U} S, Tenth Sereer

las Vegas, NY 89101

Telephcne: (702) 419-7330

Facsimile: (702) 446-8063

Attwrney far Petitioner{ Defendans

DELARIAN WIT.SON

DISTRICT COURT
CLARK COUNTY, NEVADA
STATE OF NEVADA,
Plaintiff,
Case No, 0702324941
i
[Depr. No. XXV
DELARIAN WITROMN,
Defendant
ST NT, TI R HAB COR

(ROST CONVICTION)

{COMES NOW Detendant Delarian Wilson ("Wilson™), bv and through counsel
Matthew D. Carling and, pursuant to NRS. 34.724, hereby submuits this Supplemental Petition for
Wit gf Flabeas Carpes (the “Petition™}, which is supported by the tollowing:

L, Name of Institution and county in which Petitioner is presently
imprisoned or where and who Petitioner is presemily retrained of his liberty: Elv Stace
Prison, White Pine Count,

2. Name and location of court which entered the judgment of conviction

under attack: Eighth Judicial Discrict Courr, Clark Counry, Nevada

aN2224




3. Date of Judgment of Conviction: |uly 13, 2008.

4. Case Number: C232494

5. (a) Length of Sentence: Count | — Robbery with Use af a Deadly Weapon —
a maximum of 180 months with 2 minimum parole eligibility of 72 months, plus an equal
and consecutive term of 18U months maximum and 72 months minimum for the Use of a
Deadlv Weapon; Count 2 ~ Robbery with Use of a Deadly Weapon - a maximum of 180
menths with a minimum paroke eligibilin of 72 months, plus an equal and consecutive term
of 180 months maximum and 72 moaths ninimum for the L'se of a Deadly Weapon, and;
Couat 3 - Sexual Assaule— LIFE, with 2 minimum parole elignhiline of 1) vears. The Counts
wete ordered (o run consecutive to each other, with 300 days credir tor dme served,

(b) If sentence is death, state any date upon which execution is
scheduled: N/A.

&. Is Petitioner presently serving a sentence for a conviction other than the
conviction under attack in this mation? [If “Nes", list the crime, case number and
sentence being served at this ime: Ng.

i MNature of offense involved in conviction being challenged: Two (2)
Counts of Robbery with Use of A Deadly Weapon, a Category B Felony, and one (1) Count
of dexual Assault, a Category A Felony.

8. What was Petitioner’s Plea? Guilny.

0. If Petiioner entered a guilty plea to one count of an indictment or
information, and a not guilty plea to another count of an indictment or information,

or if a guilty plea was negotiated, give details: N/A,

Page 2 of 42
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10.

made by: N/A

1L

12,

13.

14,

15.

sentence, has Fetitiones previeuwsly file any petitions, applications or motion with

reapect to this judgment in any court, state or federal? Yes.

I6.

Nevada

counsel when Mr. Oronoz failed 0 review the trial transcripts of the accomplice, Narcus
Wesley, prior 1o Wilson's sentencing when the mal court referred to Wilson as the tring
leader” and thus Mr, Oronoz was uaprepared (o tefure dhis starement, and: 2y Wilson was

deprived of effecive assistance of counsel when Mr, Oronoz failed ro eite any case law in

If Pedtioner was found guilty after a plea of not guilty, the finding was

Did the Petitioner testify at trial? No.

Did Petitioner appeal from his judgment of conviction? Yes.

If Petitioner appealed, answer the following:

(1) Name of the Court: Nevada Supreme Courr,

{2) Case number ot citation: 52104

(3) Result: Affirmed.

{4) Date of Decision: Julv 7, 2009. Remirtiour — Auguse 4, 2009,

If Petitioner did not appeal, explain briefly why he did noe: N/A

Other than a direct appeal from the judgment of conviction and

If your answer to No. 15 was “Yes”, give the following information:

(1} Name of the Courr: Eighth Discrict Court, Clark Counry, State of

(2) Namwre of Proceedings: Peddon for Wt of Habeas (Corpus.

(3) Grounds taised: |} Wilson was deprived of cffectve assistance of

Paga 3 of 42 no2
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his bonet on direct appeal, which resulted in the Newvada Supreme Court refusing o
determing issues that arc inadequately briefed.

(4) Did Petitioner receive an evidentiary hearing on his petition,
application or motion? Yes; however, the petiion was denied.

17.  Has any ground being raised in this petition been previously presented
ta this ar any other court by way of petition for habeas €orpus, metion or application
or any other post-conviction proceeding? If so, identify:

(a) Which of the grounds are the same:
(b) The proceedings in which these grounds were raised;
{c) Briefly explain why you are again raising these grounds:

18,  If any of the grounds listed in Nos. 23(a) er scg. or listed on any
additional pages you have awached, were not previously presented in any other
court, state or federal, list briefly what grounds were not so presented, and give your
reasons for not presenting them:

19.  1s Petitioner filing this petrition more than one (1) year following the
filing of the judgment of conviction or the filing of a decision on direct appeal? If so,
state briefly the reasons for the detay: Yes. Wilson previousky pursued a petition after the
procedurat time bar and this Court found good eause did not exist to overcome it, However,
due ta ineffective assisance in that proceeding, good cause did exist and is presented herein.

20. Does Petitioner have a petition ot appeal now pending in any court,

either state of federal, as to the judgment under attack? No.

Paged of 42 nﬂz
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2].  Give the name of each attorey who represented you in the proceeding
resulting in your conviction and on direct appeal: James A, Oronoz.

22.  Does Petitioner have any future sentences to serve after you complete
the sentence imposged by the judgment under attack? No,

STATEMENT OF THE CASE
A. Facts Regarding Sentencing.

On Aprit 19, 2007, Wilson was charged by the Stare upeon the filing of the fafamvanon,
which charged Wilson with the following, to wit: Conspitacy o Commit Buorglary (Gross
Misdemeanot); Conspiracy 1o Commic Robbery (Felony); Burglary while in Possession of 2
Deadly Weapon (Telony); Robbery with Use of 2 Deadly Weapon (Felonyvl; Assauir with Use
of 2 Deadly Weapon (Telonyi; Sexual Assault with Use of 2 Deadly Weapon (Felonv); First
Degree Kidnapping with Use of a Deadly Weapon (Felony); Coercion with Use ofa Deadly
Weapon (Felony), and; Open or Gross Tewdness with Use of a Deadly Weapon {Gross
Misdemeanor), Wilson was initially arraigned on May 9 and 16, 2007, On May 17, 2007,
Wilson requested his release on his recognizance or a reducton in bail, which was denied
upon hearing on May 22, 2007, Witson was appointed coursel and James A, Oronoz
represented Wilson in the proceedings,

On March 6, 2008, Wilton moved to sever this case from that of his cn-derendant,
Narcus Wesley (hereinafter, “Wesley™ and 1o suppress evidence, which the State opposed.
These motdans were heard ar hearing in March of 2008, and a Franér Hearing was scheduied
for March 31, 2008, which wis continucd o Aprl 8, 2008. The Framés Hearing and jurv cral

dates were vacated due to suceessful plea nepotistions hetween the parties,

Page S of 42 no
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As a result of the plea negotiadons, the Seate filed its Amunded Complaint, which
charged Wilson with the following: Counts | and 2 ~ Robbery with Use of a Deadly Weapon
{Felony), and; Count 3 — Sexual Assaulr (Telony!. Wilson entcred into g Gartty Plea Agrevment
with the State based on the Amended Complaing, which was accepted by the rrial court on
April 1, 2004,

On July 3, 2008, Detendant was seneenced as follows: Counr 1 — Robbery with Use
ot 3 Deadly Weapon - 2 maximun of 180 months with a minimum parole eligibility of 72
months, plus an cqual and consecudve werm of 180 months madimum and 72 monchs
minimum for the Use of a Deadly Weapon; Count 2 — Robbery with Use of a Deadly
Weapon - 2 mavimum of 180 months with 2 minimum parcle eligibilicy of 72 months, plus
A equal and consceutive term of 180 months maximum and 72 months minimum for the
Use of 2 Deadly Weapon, and; Count 3 - Sexua! Assaulr — LIFE, with a minimum parole
cligibiticy of 10 vears. The Counts were otdered to run conseeutive 1o cach other, with 500
days credit for dme served. It was additonally ordered that a special sentence of a lifedme of
supervision was imposed upon release from any term of imprdsonment, probaton, or parole.
Wilson was ordered to register a3 3 sex offender within 48 hours of release fram custody.
Wilson was also assessed fines in the amount of $25.00 in administratve tee, S130L00) DXNA
analysis fee, and $3,196.00 restimtion, which was to be paid jointdy and severally with Wesley.

B. Facts Regarding Diirect Appeal,
The Jadgwent of Compiation in this matter was filed on Julv 13, 2008 ‘hereinafier, the

“Judgment of Conviction™} and Wilson filed his No#ie of -Inpeud on August 3, 2008. On

Page 6 of 42 002
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July 15, 2009, the Nevada Supreme Court affirmed the Judiment of Conviction in a weitren
opinion {the “Order of Affirmance™) and the Remithur was issued on Auguse 4, 2009,

The Order of Affirmance indicated thar Wilson attacked his sentence on appeal by
arging it was excessive because (1) his sentence was unreasonably disproporocnare to
Weslev's sentence, and (2) the trial court relied on highly suspect or impalpable evidence in
sentencing Wilsor. The Opinion deterrnined the taal court had wide discretion in its
sentencing and the graviny of the crime supported the severity of Wilson's sentence. Further,
Wilson did not contend the sentencing stanutes used by the teal court were unconstinigonal
or that the sentences were nor within the statucory lmits aad thus, the tmial court did not
abuse irs discrenon. Lasdy, the Nevada Supreme Court rejecred Wilson's argument thae the
trial court abused its discrenon when it relied ot evidence from Wesley's trial thar Wilson
was the ring leader and thus deserving of a more severe sentence hecause Wilson did oot cie
any legal authority o support his claim. Henee, berause it is an appellant’s respoasibility to
present the relevant avthont and copene argument, the court declined w address the claim
further.

O August 3, 2010, Wison filed frro w2, in the districr court, Meton Sfor dm Order
Instrssing the Antorney of Record 1o Provide Petittonsyr with @ Compicte anid Capy of the Case Fik in the
Above Entitled Cases Number, which vequested that Me, Otonoz be ordered to preowvide Wilson
with the entire copy of his file, 48 Mr. Oronoz had fatled 10 do so despite repeated requests
and as Wilson had not received notce of the disposition of the direct appeal unl very

recently, despite the fact the diveet appeal had resolved in 2008, The moton was heard on

Page 7 of 42 002?30
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Augast 17, 2010, wherein the motion wis granted and Mr, Oronax was directed o provide
the files to Wilson. On August 19, 2010, Mr. Oronoz mailed Wilson’s case fle ro Wilson,

On Auguse 27, 2010, Wilson tiled _dpplisation for Extensipn of Time in the Nevada
supreme Courr, which requested the extension of the remirttur in order to fle 3 petiton tor
wiit of habeas corpus based on Mr. Oronoz's failure w alerr Wilson o the Order of
Aftirmance in 2 dmely manner, Wilson requested this conrinuarice pra e A copy of this
request was sent o the dmre. Wilson requested thar the tdme be exrended from Aupust 4,
2010, 10 Augnsr 4, 2011, within which o file a petiton for writ of haheas COIPUS, 3 pUst-
convicdon appeal, and all other peddons in state or federal coure, On September 7, 2010, the
Nevada Supreme Court issued its Orfer regarding the extension of time, in which it directed
the clerk to file the modon, despite the fact the appeal was closed and the remitte had
been issued on August 4, 209, The Order stated Wilson had not asserred any grounds in
which te recall the issuance of the remittitur and it could not extend the time for the Hling of
a pention for a writ of habeas corpus. The court instrucied Wilson 1o file the petinon in the
distict courr and, if such pesition was untmely, 1o prove good cause and prejudice 1o
overcomc any procedural bar. Accordingly, Wilson®s motdon was deniedl

On Ocrober 1, 2010, Wilson requested, again pro s, rranscrpts of court procecdings
in the district court. The motdon was heard on Octoher 19, 261, wherein the modon was
demed without prejudice because the trial court was unsure whar issnes Wilson wished o
pursue in post-convicton proceedings. Tt was also réflected that Mr. Oronoz was no longer

on the case but had supplied Wilson with a copy of his file,

Pago B of 42 0014
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On Oerober 27, 2010, Wilson filed his Mogon & Apbain: Post Conviction Relief Connrel,
which was opposed by the State. The motion was heard on November 30, 2010, and Wilson
was not preseat, The toal court derermined to appoint counse! for Wilson. On December
14, 2000, Mr. Keith Brower was appuinted to represent Wilson and dhe mamer was
continued to set a briefing schedule. On Januane 13, 2011, the marter was convened for a
status check and the briefing schedule was set. Wilson’s upening brief was set to be filed on

April 25, 2011, the Seate’s response on Julv 23, 2011, and Wilson’s reply on Sepember 26,

2011. However, on Qcrober 4, 2011, the martter convened for hearing and an abbreviated |

briefing schedule was set, which required Wilson’s opening brief w be filed on Oerober 11,
2011, the State's response on November 28, 201 1, and Wilson's reply on December 5, 2011,
and set the marrer for argument on December 13, 2011,

C. Facts Occurring Post-Appeal,

On Ocraber 10, 2011, Wilson filed his Pegtion Jor Wt of Habear Corpr (dhc “First
Petition™,. Wilsun raised nwo (2) grounds in the First Pevtion, which were thar (1) Wilson
was deprived of effective assistance of counsel when Mr Oronoz failed to review the
transcripts of Wesler's erial and was thus unprepared o address whether Wilson was the
“ning leader” of the perpetration of the crime at che time of sentendng, and (2} Wilson was
deprived of effecdve assistance of counsel when Mz, Oronoz tailed o cite any case [aw in his
brief on direct appeat in support of his legal arguments. The Seaze oppaosed the Fist Petidon
arid moved to dismiss, arguing the First Petidon was dme batred as it was filed well past the

year deadline from the dispositun of the dircer appeal. In reply, Wilson argued there was

Page 9 of 42 N0}
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good cause for the late filing, which Wilson arpued had already been deterrained by the tral
COUTL

A heanng on the First Petition was held on December 13, 2011, and dhe wial court
denied the First Petition both procedurally and on its merdts, The Findings af Fuct, Conclusivns
of Lan and Onder was fite] on January 6, 2012 (the “Findings and Conclusions™, which
Wilson requested w be cladfied and/or reconsidered: however, che trial courr determiined ro
enter an order staving the findings and conclusions atter briefing on Wilson’s request 1o
clarify or stay the Fiudings and Contlusions on Febmary 21, 2012,

Wilson's request to clanfy or smy the Findiggs and Comcladons was based upon the
argument that there was misapplication of the facts therein. Wilson argued he could not have
been aware of the need rw flea petition for a writ of habeas corpus when he discovered the
appeal had been resolved due to the erroncous information from Me. Qeonoz,

Wilson appealed the Findings and Conclusions vn Februany 21, 2012, This appeal was
withdrawn based on Wilsen's new counsel's advice w© pursue the withdrawal of Wilson's
guilty plea; however, based on Hamir & State, which was issued weeks after the withdrawal of
the appeal, Wilson was nnable to pursue the withdrawal of his guilty plea, Thus, Wilson’s
remalaing opdon was o pursue turther proceedings in the tal court 1o determine the issus
of the tme bars governing habeas corpus peadons,

On June 4, 2013, the martter was set for evidentiary hearing on the limited Issue of
good cause t excuse procedural bars, Tesdumony and other evidence were received bv the
tnzal court. Oa November 12, 2013, the trial court encered its Findings of Fact. Conclusions of

Laagr and Order, which dismissed the First Petition on the basis that Wilson had failed o plead

Page 10 of 42 n02:
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sufficient facts o demonstrate good cause for delaving to file the First Petifion within the
one (1) year deadline. Further, this Court determined Mr, Brower was appointed subsequent
ter the tme bar for the First Pedton, Thus, the tial courr dismissed the First Petition as
untimely,

Cn Angust 19, 2014, Mr, Brower muved to withdraw 1s counsel for Wilson, alleging
& contlier of interesr, Mr, Brower stated char he advised Wilson to withdraw his appeal in rhe |
Nevada dupreme Courr regarding time-bar issues and Instcad pursue withdrawing his guilty
plea. However, atter withdrawing the appeal, !lomic & Stafe was issued, which rendered
Wilson®s claims unavailable based on the holdings therein. Thus, Mr. Brower stated Wilson’s
available claim was his ncffectveness and needed o be handled by anorher attorney. He
requested that a new attorney be appuinted to assist Wilson in pursuing the claim.

STATEMEN F THE FACTS
A. March 28, 2008, Change of Plea Hearing.

On March 28, 2008, Wilson appeared for a change of plea Fearing, in which he was
questoned by the wial court regarding the voluntriness of his plen. Ser 3/28/2008 Tr.
Wilson described the events suppordng his pleas. [ at p. 7. Wilson robbed owo {2) people at
gunpoint and aided a sexual assault. {4 at p. 8. Wilsun commirted these acts with Wesley, his
co-defendant. [d Wilson also took one (1) of the people o an ATM machine to get mancy
out. Jd. Weslev was the acmal person whe comunitted the sexual assaule, but Wilson admitted
this also made him lable for having commired the sexual assaule. L4 ar P

B. July 3, 2008, Sentencing Hearing,
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On July 3, 2008, both Wilson and Wesley appearced together tor sentencing,
T/3/2008 Tr. at p. 2. The tral court derermined that it would applv the newly amended
gudelnes ar thar time to both defendants, despite the Stare’s argument to the copcrary. I ar
p. + The Seare argued that alt leniency had been extended tw Wilson in the plea negooason
and no further merey should be extended because, had Wilson gone o omal, he woold have
faced 12 life sentences while negntiations gave him one (1} life sentence with a ten 7105 vear
minitmur. fd at pp. 6, 8 Weslev, however, was convicted of 18 counts of varying crimes,
including Conspitacy to Commit Burglary, Open and Gross Lewdness, Assaulf with the Tse
of a Deadly Weapon, Second Degree Kidnapping, Sexual Assault with the Use of a Deadly
Weapon, Coercion with the Use of a Deadly Weapon. Id. ar pp- 33-33. When the sentences
were compared, it was determined Wesiey woull] serve seventecn (1 7y vears less than Wilson.
Id. at p. 35. The rtheory presented by the Seate and agreed to by the tial court was thar
Wilson “played the lead role” in this cdminal cpisede engaged in by both Wilson and
Weslen, I at p. 51. The wial courr stated, “...even though [Wilson]'s only gut three counts,
hes going to end up doing more dme than Narcus, but they are hoth doing substandal,
substantial amounts of dme” 1 ar p, 32, In, 1-3,

C. December 13, 2011, Hearing.

Wilson was not present for the hearing on December 13, 2001, Sw 12/13/2011 Tr.
at p. 2. The hearing was convened for arguments upon whether Wilson had timnely filed the
First Pedrion. .$e, #, The trial court derermined thar the First Petition was time barred and
further, even upon the merits of the First Petition, Wilson could got win, [ at p. 4. The rmal

court stated that the co-defendant, Wesley, had gone to trial and had been convicted on cach
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count, T4, at p. 5 The toal court alse noted thar Wilson “...was the one who started the
whole thing.™ I, In. 22-23. The tral court stated on the record regarding the senrences
mposed upon hoth Wilsun and Wesley: “[they gor hit ptetty hard. They deserved every
single year. They tortured those kids that were in that house, abselutelv. This ching has been
complercty reviewed, reviewed, reviewed, There is not one single merrorious issue in tavor
of this wat on behalf of this Defendant. Teis denied,” 14 arp. 6, In, 8-16. The rrial court then
appointed Keith Brower 10 continue to represent Wilson for the appedl. I, arpp. 6-7,
D. July 11, 2013, Hearing,

The First Petition was again heard on July 11, 2013, wherein Mr. Brower explained w
the trial coust that Wilson entered a puilty plea with the trial court, Wesley went to trial, both
defendants were sentenced at the same tme after the same trial court presided over Wesley's
triad, and chere had been miscommunicadon berwesn Wilson and Mr. Oronoz, who was trial
and direct appeal counsel for Wilson. 7/11/2013 Tr. ar pp. 2-3. Mr. Brower arpucd that
Wilson had nut been present for the December 13, 201 1, hearing, and that the issue raised
by the First Petidon was thar there was an error with seatencing. Id at p. 3 Ir was not
Wilson's desire o withdraw hi§ wuiley plea. I However, the First Petiion was dismissed
because the rial court derermined it was undmely, as it was due within a year of the
dispusinon of the direct appeal. S id

Mr, Brower stated that the Firdings and Conclusions from the December 13, 2011,
hearing presented an issue for the appeal from them, which the mial court staved; however,
Mr. Brower stated he was instracted o file the aotice of appeal to preserve Wilson’s righes.

fd at p. 4. Mr, Brower then filed 2 motion to remand o the tial court with the Nevada
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Supreme Court, which resulted in a “welrd” ruling thae instrzcted Wilson o get permission
trom the trial court. Jd When Wilson requested this permussion from the tal court, Mr.
Brower smted 1t was agreed that the Nevada Supremic Court ordered Wilson o do briefing
bur hecause Mr, Brower was not able to do that in the righr amount of dme, he withdrew the
appeal .. .beeause we're uving o address the reconsideration of the dme bar issue, which is
the whole reason we're here.™ Jd ar In. 18-20.

The trial court darified thac the basis of the Tirst Petiion was the ineffectvencss of
Mr, Oronoz because he did nor have the tanscripr of the Weslev's rrial at the dme of
sentencing and therefore he was not adequately prepared to address the issues ac sentencing,
particularly hecause the same trial court presided over Wesley's trial and sentenced both
defendants, I at pp. 3-6. Mr. Brower argued the Eranscripts were necessary for Mr. Oronoz
to be prepared o counter that Wilson was the nngleader, which was Wesler's position in hig
erial. Jul At . 6.

However, the tal court stated the dispositdon of the appeat occurred in July of 2009
and the First Peoton was tiled in the Fall of 2011, whick was past the dme for posc
conviction writs. Id. at pp. 6-7. Mr, Brower stated that Wilson Had not been informed of the
appeal’s disposition by Mr. Oronoz and Wilson had remained the correspondence benween
himself and Mr. Otonoa, Td. at p. 7. As a result of this failure of Mr, Oronos to inform
Wilson of the disposition of the appeal, Wilson reported Mr. Oronoz to the bar and, in
response to the bar’s involvement with the matter, Mr. Oronoz stared he would send Wilson
big file and try to have counsgl appointed to help Wilson pursue post-conviction remedy,

which is how Mz, Brower was appointed. Id. ac pp. 7-8. The trial court seated that any delay
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occurred after Mr. Brower’s appointment, [d. at p- 8. Mr. Brower argued this hearing was
necessary because Wilson was nor presenr for the nrevious hearing and Wilson was in
possession of the lerees herween himself and Mr, Oronoz and had hrought themn with him
0 court. Id,

The Swate argued Wilson was required o appeal the dme barred issue and rthen
Wilson could come back and address the merits of che First Peddon, b ar pp. 1t-11,
However, Wilson argued he could nor submit decuments to the appetiate court without firse
submitting them o the izl coure for consideration, partictlarly since Wilson was arguing
guod cause existed fo excuse the delay of the filing of the First Peddon, [d at p. 11, The crial
court agreed to review the correspondénce berween Mr. Oronoz and Wilson, fd

However, the Seate argued thar Wilson received notice from Mr. Oronoy tegrarding
the disposition of the direet appeal July 27, 2000, bur did not file the First Petigon unt]
Oectober of 2011. {d at pp. 13-16, Thus, the State argbed Wilson waited 3 tull vear afrer
receiving notce of the disposidan of the appeal 1o fiie the First Pention, when he should
have filed when he rst realized the appeal had been completed. 14,

Wilson was sworn in 2nd testfied regarding the dmeline of the events. fd at p. 1o,
Wilson tesdfied it eook four {4) e five (5) months to simiply et a copy of the appeal from
Mr. Omnoy, [d. at p. 18, Wilson testified he called Mr. Oronoy’s office nwice a month and
asked about the statis of che appeal and Mr. Oronoz would always swate he had not heard
anvthing yer, Jd Wilson tesdfied this conrnued for a vear, Jd Wilson restified he discovered
the appeal was closed when he spoke to his mother, wha had found the appeal closed

online. 1d at pp. 18-19. Wilson's mother contacted Mr. Otonos’s oftice and the secrotary
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told her there was nothing o report on the appeal; however, ten {10 minutes lacer, the
secretatv called his morher back and told her the appeal bad been denied a vear ago. £ at p.
19. Wilson then calied Mr, Oronoz directy, who told Wilson he would ke care of it Id
Wilson then tiled a modon foran extension of dme with the Nevada Suprerne Courr, which
direcred him to address the issue wich his attomey of recond. fd at p. 20 Wilson continued
ter arterpt to contact Mr. Oronoz but was not receiving anv contact from him or his office.
ld Wilson then wrore and fled 2 68 page compiaint with the Nevada Bar Associaton
because he felt Mr. Oronoy had tded w sabotage his post-conviction relief. I, A fow weeks |
larer, Wilson was contacted by welephone by Mr. Oronoz, who apolopized and wid Wikson
he would fiv things and get Wilson a aew attorney ta tight the zppeal. /d Mr, Oronos
confitmed to Wilson thar he had made a mistake and apologized. fd ar p, 21. Wilson also.
bled a motion with the tdal court requestng that Mr. Oronoz hand over all Ws courr
documents because he never reeétved the remittitue from the Nevada Supreme Court, {4

At the time Wilson filed the motiun for extension of time with the Nevada Suprerme
Court, he was direcred to address the issue with Mr, Qronoz. f4d Mr. Oronoz mold Wilson he
Was gOIng [0 COME 10 -Court, Appoing a now attormey, dnd Wilson would be able o continue
W pursue his posi-convicton reliet. /4 Wilson testified he received a1 letret thereatter
showing him the modon for the appointment of 1 new attorey, which resuleed in Mr
Brower being appuointed to represent Wilson in post-conviction proceedings. Id.

Mr. Brower arpued that, when he was appointed, briefing schedules were set, 1d at p,

23. Mr. Brower requested the trial court to allow him to make the record in order for Wilson
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to pursuc an appeal, fd Mr. Brower further argued good cause existed to allow the
untimelness of the Fiest Petition, 4.

The tnal courr began to state the timeline of tuis case, including that, by the tme
Wilson had acual nodce in July of 2010 regarding his appeal, the deadline had passed. Mr.
Brower srated the fact that the First Petidon was not filed undil October of 2011 becanse he
requested a bricting schedule and this was his fault. 14 at p. 24. Mr. Brawer stated, “P'm the
ane that acrually filed the one writ, bur again T diought we were aleeady pasc the gme bar
issugs when that occurred.” Id, In. 19-21, Despire this, the trial court determined Wilson was
past the dme bar in filing the First Peddon. /4 at p. 25. Mr. Brower then requested
transcripfs of the hearing and updated findings, which the trial courr ordered. £ ar [ 26.

E. Facts Pertaining to Contact Between Wilson and His Attormeys.

On December 24, 2008, Mr. Oronoz wrote to Wilson staong he had ordercd
transceipts from Wesley's trial but had vet to receive some of themy and thus had requested a
eonunuance in order to file the opening brief in Wilson's appeal. Mr. Oronoz felt the
UARSCEPLs were necessany in prder zo argue the vadance of sentences berween Wilson and
Wesley.

On March 23, 2004, Wilson wrote o M, Omnos requesting a copy of his bodef and
appendix in the appeal as well as copies of the sentencing documents, On December
2009, Wilson wrote to Mr. Oronoz thar all of his appeliate marerials had been mismkenly
destroved and requested all copies of documents relaeng to the current appeal. Wilson also

tequested speatfic transcripts from hedrings earlicr in the ease, which he had requested from
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Mr. Oronox almost 4 vear previously, Wilson noted thar these materials would likely he
valable for futare appeals.

Lisa Wilson, the mother of Wilson, was searching the 1aternet on July 13, 2010, in
order 1 locate information regarding Wilson’s appeal since the appeal had been pending for
a long ume and she had not heard about any outcome. Mrs. Wilson accessed a wehsite that
indicaced 1o her that Wilson's appeal was listed as “closed”. Dt w0 the hour, Mrs, Wilsun
determined to call Mr. Oronos the next morning o dercemine what this meant. Mrs, Wilson
called Mr. Oronoz’s office the next morning and discovered he had changed Gtfces and his
phone number, Upon calling the new number, Mrs, Wilson was informed thar Mr. Oronos
was not available to mke her call, however, the recepaonist stated Wilson had called earlier
that morning and she had explained o lim there had not been any decisions in his case as of
that day, Mrs. Wilson then asked why Wilson's appeal was being listed as closed, which the
receptionist answered it mercly meant the original case was closed hur not the appeal. After
coding the call, the receptionist called Mrs., Wilson back within tive {3) minutes and stated
the appeal decision had been rendered in fulv. Mr. Oronoz's office mailed a copy of the
Order of AfSrmance 10 Mrs. Wilson on July 14, 2010, which revealed the Order of
Affirmance was dazed July 7, 2009 Mrs. Wilson called Mr, Oronue’s office to determing why
it had raken a year to send the Order of Affirrmance 2ad left messages on July 19, 21, and 22,
2014, and never received a call back from Mr. Oronoz or his office. Mrs. Wilson spoke with
Wilson on July 22, 2010), and discussed with him the conmer she had with Mr. Oronoz and

her discovery of the Qrdvr of Affirmance.
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On Jub- 21, 2010, Wikkon wrote o Mr. Oronoz detalling that his mother had
discovered the Order of Affiemance, which Wilson suted he had no knowledge of even
though Wilson had cafled Mr. Oronoz’s office numerous times and had been told nothing
had been heard on the appeal. Wilson thus requested 2 copy of tus fle and all relared
materials.

On July 25, 20U}, Whson wrote o Mr. Qrpnoz and requeseed his endre file and ali
other related marerials, including cermin pleadings, Wilson also requesied transcripts for
certain hearings in the matter, which Mr. QOronoz had previousle requested 1n the case.
Wilson requested Mr. Oronoz's prompr respanse,

On July 26, 2010, Wilson wrote a lerer o the tdal courr in this matter. which was
tled and made part of the record hersin. Wilson aferted the paroes to the fact that he had
only been recenty informed of the Order of Affirmance and had Yl 10 receive any response
from Mr. Oronoz regarding his concerns. Wilson also inquired 23 to whar he was supposed
to do next.

On August 1, 2010, Wilson wrote to Mr, Oronoz that Mr. Oronoz had seted
Wilson that he thought he told Wilson abour the Order of Affirmance but if Wilson did not
remetnber this, then Mr, Oronos suessed he did nor in fact rell Wikkon, W'ilson weote thar,
because of this failure, Wilson was likely procedurally fime barred o pursue other relief.
Wilson again requested his file and any other related materials.

On Auguse 14, 2010, Wilson again wrote to Mr. Oronoz requestng his case file
angl other marerials,

ARG NT
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I. BROWER WAS INEFFECTIVE FOR ADVISING WILSON TO
VOLUNTARILY DISMISS HiS APPEAL FROM THE FIRST PETITION
DENIAL IN FAVOR OF FILING A MOTION TO WITHDRAW HIS
GUILTY PLEA WITHOUT INFORMING WILSON OF THE
PRECEDENT AND LAW THAT CONTRADICTED THIS STRATEGY.

the First Petitjon.

“To establish ineffecrive assistance of counsgl, a clumant must show both that
counsel’s performance was deficient and that the deficient pertormance prejudiced the
detense. To show prejudice, the claimant must show a reasonable probability thar bur for
counsel’s errors the result of the erial would have been different™ Thumur o State, 120 Ney,
37, 83 P.3d R18, 823 (2004). The standard of deficient performance is stated as follows:

“Deficient” sssistance of counsel is representaton that falls below an

objectve standard of reasunableness, Dawron o Stare, 108 Nev, 112, 115, 825

P.2d 393, 395 (1992). “A fair assessment of attorney performance requires thar

eeery effort be made w eliminate the distordng effeces of hindsight, tu

reconstruct the circumstances of counsel’s challenged conduct, and 1o evaluate

the conduct from counsel’s perspective at the ome.” Soickid » Wasbington,

466 L.5. 668, 689, 104 8.Cr. 2052, 2065, 80 L.Ed.2d 674 (1984%: acmnd Dawen,

18 Nev. at 115, 825 P.2d ar 395,
Kirksey 1 Stare, 112 New, 980, 923 P24 1 W2, 1107 (1996). “To show prejudice, the claimant
must show a reasonable probability that but for counsels errors the result of the thal would
have been different. Judieial review of a lawver’s representation is highly defurendal, and a
claimant must overcome the presumpdon that a challenged action might be considered
sournd steategy.” Thomas v. State, 120 Nev, 37, 83 F.3d 818, 823 (2004,

“The failure of an agwrmey to inform his client of the eelevant law clearly sarisfies the

first prong of the Swiedlad analysis. " Mitcbedl 1 Kempp, 483 U8, 1026, 107 8.Cr. 3248, 3251

(1987}, ditng Hil v. Lockbary, 474 1S, 52, 52, 106 8.Ct. 366, 88 LEJ.2d 203 (1983 WHITE,
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1 |J.. concurring in judgmenty, .., [AfIthough counsel need not be a fortune teller, he must be |
2 |2 reasonably comperent legal historian, Though he need not see into rhe future, he must
3 | reasonably recall {or ar least research) the past...” Kennedy v, Muagems, 725 F2d 269, 272 (5h

4 | Cir, YOBY), etting Cooks o T rited Stares, 461 F.2d 330, 532 (5th Cir. 19725,

5 NRS 176.165 states as follows with regard to the withdrawsal of ruilty plea;

&

7 Fixcept as otherwise provided in this seCtion, 3 maton o withdraw a plea ot
8 guiley, ... may be made anly before sentence is imposed or imposidon of
9 scritence js suspended. To correct manitest injustce, the coart after sencence
10 may set aside the judgment of coaviction and permit the defendant
11 withdraw the plea.

12

13 | NRS 34.724(2) stares as follows with regard o petitions for wiit of habeas corpus:
i4

15 Such a pedtion:

16 () Is nota substitute fur and does not affect any remedies which are incident
17 to the proceedings in the erial court or the remedy of direct revicw of the
18 SETUEMCE OF Convictnn,

13 (b) Comprehends and takes the place of all other common-law, STAUEGTY Of
20 other remedies which have heen availabic for challenging the valdity of
21 the conviction or seatence, and must be used exclusively in place of ther,
22 we) Is the only remedy available o an incarcerated person to challenge the
23 computaton o dme that the person has served pursuant to a judgment of
24 convicdon.

25

2 NERS 381002 further states as follows:

27

28 A second or successive petifion must be dismissed if the judge or justice
i determines thar it fails to aflege new or ditferent grounds for relief and char the
30 prior determinaton was on the merits or, if new and different grounds atre
31 alleged; the judge or jusdee finds rthat the failure of the peannner to asser
32 those grounds In a prior petinon constituted an abuse of the writ.

33

34 | *Under the law of the case doctrine, issues previcusly determined by this courr on appeal
33 | may not be reargued as a basis for habeas relief.” Petlpgrind v, State, 117 Nev, 868}, 34 P.3d 519,
36 I338 (2001} In Haris v State, 329 R3d 610 Nev. 20147, the Nevada Supreme Court

¢

37 | explicitly overruled f2afe » FHar; 116 Nev. 558, 1 P.3d 969 {2000, Hares noted thar the
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lanpuage contained in NRS 176,165 has been construed as allowing tor 2 post-sentence
mation o withdraw a guiley ples; however, it found that “this would run afoul of NRS
34.724(2)(by, which provides the exclusive remedy for withdrawing a plea in the form of
tiing a pention for wiit of habeas corpus. 14 at 621-622, Henss noted two cxceptions to
the exclusive remedy provision of NRS 34.724(2)¢b) as “an appeal from the judgment of
convicton and ‘any remedies which are incident to the proceedings in the trial court.™ fd at
622. Hart had held thar the exclusive remedy provisina did not eliminare the [OSI-sentence
moton w withdeaw a guilee plea, holding thar the moton was “incident o the procecdings
in the mal court.™ Ld, siting Hlart ar 561-62, 1 P.3d 2t 971, This created a problem since the
post-conviction habeis penbions were subject w a fme resmiction and the motons to
withdraw guilte pleas were not, [d at 622, Flart arrempted oo correce dhis ertor by placing a
limimton on fling the motons under the “manifest injuytce”™ langruage of NRS 176,163 and
analyzing the matter under the docrrine of laches, which “flipped the doctrine from a
Jefense that must be asserted by the upposing party (the Star) o a filing requiremenc that
the criminal defendant must sadstv in order 1o litigate the metits of his or her claims.” £ at
623,

The Harrds count rule char Harr was unsouad for having not anatyzed the phrase
¥incident ro the privceedings in the trHal court™ and for tailing to consider the purpose behingd
the exclusive-remedy provision conmined in NRS 34.724/2), it speatically noted thar the
post-convicoon relict pedton was “nor 1o be 2 substifuze for a direct appeal or any remedies

which are Incident to the proceedings in the trial court™ Ibid ac 626.
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O Auguse 19, 2014, Mr, Beower moved o withdraw as counsel for Wilson, alieging
a conflict of intercst. Mr, Brower admitted therein thae he advised Wilson to withdraw his
appeal in the Nevada Supreme Court challenging the dme-bar issues and instead pursue
withdrawing his guiley plea. However, afrer withdrawing the appeal, Flamir 2 Stare, 329 P34
619 (Nev, 2014}, was issued, which Brower belicved rendered Wilson's ciaims unavailable
hased vun the holdings therein. Thus, Mr. Brower soared Wilson's anly avallable claim was
theough wiic of habeas corpus proceedings on Brower's ineffectivencess, which needed o be
handled by another attorney. Brower requested that 2 new anomney be appointed 1 assist
Wilson in pursuing the claim.

Browes's performance in advising Wilson to dismiss his appeal and file a motion to
withdraw his guiler plea was deficient, and thar the deficien: performance prejudiced Wilson
in depriving him ot his right to appeal. Themuar 2t 823 Kivksey ar 1107, ating Dapsor ar 115
Strickland v. Warkington, 466 U5, at 689, 104 §.Ct. at 2063; areord Dawsen, |08 Nev, ac 113, 825
P+2L-1 at 395, But for Brower’s errors in impropetly advising Wilson or failing o try and
remedy ic by reinstrerment of the appeal, the result would have been different. Thomas at
823, Brower’s perspective at the dme he advised Wilson was based in Harfs dedision
autharizing the motion to withdraw a guiley plea separare from habeas pecions; however,
this aurthority was suspect given the provisions pertaining o such pedtons. Kinkry at 1107,
Brower even artested in his motion to withdraw thar this was nor sovnd strategy for Wilson's
case, Themas ar 823,

Brower faled 1o inform Wilson of the relevane Jaw, which clearly sadsties the first

prong of the Sidckland analysis, Mitshell, 483 U8, 1026, 107 5.Ct. 3248, cling Hill, 474 U8, at
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52, 106 8.Cr. 366. Brower was not required to be a forwne teller and predict that the [lar
holding would he overmicd by Humir, however, the Harmér deeision relied endrely upon the
plain language of NRS 34.724(2), which any “competent legal histonan” like Brower should
have known. With competng provisions, voluntany dismissal of the appeal was o risky.
Kennedy at 272, citing Conks ar 332.

While NRS 176,165 combined with Har would seem to support Brower’s advice
dismiss the appeal in favor of filing a moton o withdraw, an attorngy would have 10 endrely
ignore seanding precedent on post-convicdon relief petidons bemng the sole remedy for
withdrawing a guily plea. NRS 34.724(2), Tn this matrer, Brower did nor inform Wilson of
such preccdent thar contradicted his planned strarepy. Brower did not inform Wilson that
secking withdrawal of a guilty plea was not an adequate substitute for an appeal from che
demial oof his First Peddon. NRS 34.724(2%a), Brower did not aerr Wilson as to the
provisions of NRS 34.B81K(2; respecang subsequent petitions being dismissed, which is what
a maotion o withdraw a guiley plea would have been under standing precedent. Brower failed
to Inform Wilson that he was required 1o have raised the challenge to his gnilty plea in his
First Peaton or it would be considered an abuse of the wrc SRS 34BN,

The analysis in Harvis was not new as Browet indicated in his moton 6 withdraw,
but relied upon seanding precedent regarding petidons for writ of habeas corpus, as well as
the plain languapge of the staruee contained therein,  flam undertook some inexplicable
analvsis weaving the doctrine of laches as a defendant’s filing requirement with an
intespremtion that did not comport with even the plain language of NRS 176,163 in allowing

tor an unrestricted post-senrence motion to withdmaw a guilty plea ourside the provisions of
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NRS 34.724{3)(b). Brower should, at a4 minimum, have informed Wilson of the comperng
precedent and law fo the chosen avenue of voluntarily dismissing the appeal. Having failed
o o s, Browers representaton fell below a reasonable standard by oy partally
informing Wilson of the law rather than giving him a full picrre of all risks he was
undertaking by dismissing his appeal. This severely prejudiced Wilson by not enabling him
to pursue an appeal that had a likelihood of prevailing, as argued furdher below.

H, &

rit beas us ich Challe ad a Likelihood vailj

RS 34,726 srares as follows:

L. Unless there is good cause shown for delay, a petton that challenges the
validity of a judgment or sentence must be filed within 1 vear after encey of the
judgment ot conviction or, if an appeal has been wmken fram the ludgment,
within 1 year after the appellate court of comperent jurisdicdon PUTSUANT 0
the rules fixed by the Supreme Courr pursuant 1o Section 4 of Ardcle 6 of the
Nevada Constwution issues its remittioue, For the purpuses of this subsection,
good cause for delay cxists if the petidoner demonstrates to the satsfacdon of
the court:

(a} That the delay is not the fault of the petitioner; and

(b) That cismissal of the pention as unamely will unduly prejudice the

pentoner.

“Generally, ‘good cause' means a ‘subsmntial reason; one thar affords a legal excuse.” In
order to demonsirate guod cause, a petidoner must show that an impediment extemnal to the
defense prevenred him or her from complying with the state proceduoral defaalt rales”
Hlathaway n. State, 119 Nev. 248, 71 P.3d 503, 306 (2003, “Prejudice occurs whete the errors
worked to a defendant’s “actual and substaarial disadvanrage, intecing his entre rrial with
error of constitutional dimensions.”™ Beamas v Seate, 122 Nev. 1066, 146 P3d 265, 270

r2008).
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M_M_Hahﬂgs tomus Relicf upon Wilson's DISCGVLH of the
Enmy of the Remitdmur.

Criminal defendants have the right 1o appear and defend in person and with counsel

NRS Const, ART. 1, § 8{1). Further, “[n]o person shall be deprved of lite, liberty, or
property withour due process of law,” NRS CoNST. ART. 1, § 8(5. “Every defendane
accused of 4 gross misdemeanor or felony who is financially unable o obrain counsel is
entted to have counsel assigned 0 represent the defendant at cvery slage of the
proceedings from the defendant's inisal appearance hefore a magistrate or the courr through
appeal...” NRS 178.397, “The constitutional right to effective assistance of counsel extends
to a direct appeal.”™ Thomas o, State, 120 Nev. 37, 83 P.3d R18, 823 2004}, “Only the Supreme
Court may appaint counse] 1o represent indigent criminal defendants and indigent habeas
cotpus petitioners in original proceedings before the Supreme Court.” NEV, R, AP, B 46ic).

“A lawver shall acc with reasonable diligence and prompoess in representing a
cliene” NEV. R. PROF. COX, 1.3. “An attorney who has been discharged by his or her client
shall, upon demand and payment of the tee due from the elient, immediately deliver (o the
clienr all papers, documénts, pleadings and items of tangible personal property which belong
to or were prepared tor that client™ NRS 7.055(1). An attormney who fails to deliver such
papers, documents, pleadings, and other items can be ordered by a courn o deliver them 1o
the client and may *...adjudge the atomey guilty of contempt and may or imprison him or
her until the contempt is purged.” NRS 7.055(2), “If the court finds that the attorey has,
without just cause, withheld the client’s papers, documents, pleadings or other properry, the
artorney is liable for costs and atrorney’s fees,” f4
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inasmuch as the said Defendant is currently incarcerated in the $.0.C.C. located in Indian
Springs, Nevada, and his presence will be required in Las Vegas, Nevada, Commencing on
MARCH 13, 2012, at the hour of 8:30 o'clock a.um, and continuing until compietion of the
prosecution's case against the said Defendant.

IT 15 FURTHER ORDERED that DOUGLAS C. GILLESPIE, Sheriff of Clark
County, Nevada, shall accept and retain custody of the said Defendant in the Clark County

Detention Center, Las Vegas, Nevada, pending completion of said matter in Clark County,

or unti the further Order of this Court; or in the alternative shall make all arrangements for
the transportation of the said Defendant to and from the Nevada Department of Corrections

facility which are necessary to insure the Defendant's appearance in Clark County pending
completion of said matteror until further Order of this Court.
DATED this %a}: of February, 2012

DISTRICPJUDGE

‘ STEVEN B. WOLFSON
Clark County District Attorney
Nevagda Bar #001565

of De ;.It}‘ District Attomney
ada Bar #005144

hje/SVU
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APPEARANCES:

r the State; Lisa Luzaich, Esgqg.
Chiet Deputy-District
L Attorney

or the Defendant: Keith Brower, Esg.
Las Vegasz, Newvada

v WERHE

L

éEPORTE‘.D BY: ROBERT B. CANGEMI, CCR No. 886

102151\




TM THE EIGITH JUDICIAL DISTRAICT COURT
CLARK COUNTY. WEVRDR

TEE STATE GF MEWALDA,
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|
Blabnb:fE, |
1

LB | Tasd Na.
b C232d 04
DELARIAN WILGAN, 1oDepe. Moo 4
b

Datendanc . |

AEARTHS

Eafore rhe dingrables James M, Bizier
Tuwsday, Decesber 13, 2211, 8:30 a.m.

Feporter’s Trangeripl of Procesalngs

REPEARANCES:

For che Scacm: Lisd jazmlen, Esg.
Chief Bepery Olaerlch

ACtorngy

For the befandans: Serth Brower, Exg.
las Vegas, Mevads

HEPORTED BY; FROEERT &. CANGEML, CCR Mo, B6E

M5, LUZAICH: Well, Lt is tims Barred. The
dppeal way done, a remitcitic was Filed, and 2 yE2Tra
lager 4 PCR gets Filed.

The Stacs's position L4 that i s time
barred pericd.

The Suprems Court has been vecy cleat ehour
Lhat cousrts &re supposed to follow their rules about

' Bime.

If =he Courrn ¢hooses pob ko, on the mecits,
we would 3rill be meritoricuos, hecause yoo den'r
walt for tia co-Defendany's tranacripfs to go
forward with zenceacing for several rpasons.,

One. {ic couid taks & year. The victims are
enlltled to clesure: but nst only chac, they ste
Just noc entitled oo the trlal transcriped,

You sat Ehrough the tfial. The facts came
Out exaCtly as they oppeazed in the police repars,
20 NGThing NewW OF 4XCiTinG game ook atobrial.

And the fact of matter is thaz Delarian
Wilsen Admtbed chat he starced jE. His statemant
cam® lo. 1o GChe co-Oefendant's telal. dver my
obhjection,

THE COORT: T wish this guy wam haps

ME. LUIAICH: Do you Want him here?

K. BROWER: Ke pupected him to be hers, He

Loz Vegap, Hevada, Tresdsy, Decepmss 17,
a1

THE ‘CLERE: The pext 1x Wilson For
He, Browse, the hetbiom of 2.

THE COUAT: Stace of Nevadsa versus Delarlan
Wrison, who i3 dn custedyin the Hevada DepaTiment
vl Cprrectiona,

W o oal g RH e g b s

He is oot present nere.
M3, LUZAICH: Judge, Lisa Lezaich for the

-
=

1}| Brate,

1z THE COURT: There was & new CeplY Dy

i3 Mz, Browes.

L4 ME. BACWER: Judge, Eha=ew waa a vary brief
L mmply, T tried vs kwep it condensed.

16 We only had a shorc pericd of cime befo-z

17| the hearing today,

1g Yo have read the dogumentz. The only thing
18] T have to add, Judge. i3 that T atill bellipve,

i0) according te what wWe have wWritten, that A; puesuant

11| tao §0ur prgvicns Iwilngs, we Wecow timely in Filing
22| all &F thia.

2]' And Bi that ke Was enc:Tled Co have che
zd|::anucr1p:a before he was sentenced, fou have the

25Iducunen:a prepared by s, We will agbmitc ie.

1l1ls only at High Dessert,

- vou want o mowe this far A wewk oI Z, wWe

THE COURT: Ewvery time I may thae, I aat
brot up. Tt comes back from the ‘Supcame Coure
Faying yuu have to have him hege,

M5, LUZATCH: It thare 'i= an svidentiary
hearing —-

THE COURT; This is the raling.

2 chings: firsk of all, T sgres with the
State; T think 2t is Time barred. But even gh the
FEerits, you don't win.

M. DROMER: Judge, quat for clag. fizatian,

iT you recall, this was tha case where the appeal

| "oy dene bY ancther atcorney.

He was pot nobified of the Fact that the
appeal had come bagk, and that's whep T was
dppointed. DEcause it was already time barced when ]
was sppointed and orzdeed to do this ocrdsp,

I believe wyou found good Sause wxisced 4t
Ehat time.

I am just trying to clapify thar,

THE COUAT! I understand thac. I undersatang
thers Waa a4 ==

MR. S8ROWER: I just don't want te have o

002152
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rullng coming doka that [ wa= late ip Piling
this.

THE COUFRT ;
evan an the caze.

Mo, youw wWerenm't, You weren't
BUL Even in the evant that =here waa
sufficient reason fer the Court not to kick this

because it was way past a4 year, meriloriously yog

e T T T S W™ S B =

Just don't win either.

Whan thia kid got asntenced, the other Kid
10
II
12

in Ehe case went no Lrial and okt canvicted on Avery
Fing.e count, svery single eount,
He gof hemmered whenh 1t tame time for

13 sentencing. Thiz 1= the kid that =staried the whola

14| thing,

1% He gob hammered bed, but ke 2 only gor

18| harmered on the 3 coints he plead to.

17 M. LUTAICH: e plead to I eounta, alzhaugh

lilt don’t pedlly agiee that the ce-gefeddant g
19
i)
€1
22| happened was Ehat this kid wis the boe who sLarted
23 the whole thing,

241
25

Famne rad .
THE COURT: The co-Deferdant dsdn't get

hammepred a3 much 22 chis kid, and what really

1 love th2 way ke said ne talked that ocher

kid into coming wath him and saidy let's g da A

14wt e
e e = - B R - T I TN PTG T g

ke e
=t W e Rl

o
LT =]

LTI T S O R R 1
IF & o k3 e g5

guing o t&ll @e I have co do 1t anywdy.

The preblem la ot 1 am rat appolnted --

THE COURT: Your are appointed, oo
Problem,
Mit. BROWER: [ apprecipte that.

[Froceedings coencluded. )

lick.

that ccher kid -- Lhese were 2 kiads
that played Jgothall for OMLY._
minimog of 16 co 18 to 1life.

How,

Kow thay are dolng a

One La daing lifa with The posalpilicy of
parele, Thab's thig kid?

M5, LUZAIGH:

THE COURT!
desérved evepy ainglie ygarz,

They both are dolng Life.
They ot hit pretty hazd. They

Thry tortured rthode kids chac were Ln Thar
houae, dhsoluzely.

This thing has been completaly rewigwad,
veviewed, Teviswsd. Thegs i% not one single
meritorigus issue in faver of this welt an behalf of
thiz Delfendant .
It is denipd,
HER. BRCWER:

appeinted for purposes of the writ, are yeu

JUAL Dne qUESCAIdN, since I was

relleving me of duty tp file the notice of appeal
and send ir to him Tile, and jusc file the appaal
end have it taken care of Lin Couwrt, or am I

dppainted [0 46 the appeal az well?

THE CODRT: What do you want o do?

MR, FACWER: - am alddt certais that tha
Supreme Court, when I fils che notice of apoeal, is

L - I - LR T R R ¥ B % S|

—
o

CERTIF-_CATE
ETATE QF MEVADA

GARAK COUHTY i

I, Roberc A. Capgemi, LCR 808, do hareby
carrtify Ehat I reported che foregqolihg procesdings,
and that Lhe aame is £ruw dnd SCciEdte as cefiected
by my original machine ahorthand nokes taken s said

time anmd place befove the Hoo.

James M. Hixler,

Drstiict Court Jucdge prem

o 3
Rebect A Ciangemi, CER BB
Certified Court Reporterc
Laa ¥Yegas, Wevada
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X 3| jurisdiction to fule on it
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21 2E without him being here =t She hearing, Tudgm, we
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i3] For the Detendedt : Kelth Browse, Esg. 21| donor.
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KEITH C, BROWER, ESQ. NEVADA BAR#007288
THE LAW OFFICES OF KEITH €. BROWER. LLC
8275 SOUTH EASTERN #200

LAS VEGAS, NEVADA £9123

{702) 4514921

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEV . AND
FOR THE COUNTY OF CLARK . EIechoneay P

STATE OF NEVADA

}

Plantiff, }

3

Vs, 1

DELARIAN WILSON, %

1D# 1966773 %
Defendant

}

MOTION TO PLACE ON CALENDAR

057232013 04:43:41 PM

Case No, : 07C232404
Diept, No. o XXTV

CLERK OF THE COURT

Delarian Wilson, hereinafter Defendant. by and through his counse] Keith C. Brower,

Esq).. requests that this matter be placed on calendar so that a court date can be set pn

Defendant’s previeusly filed and unheard Motion For Reconsi

Dated this 23™ day of May, 2013.

deTation.

Respectfully Submitted By:

n
R
ek G4

Keith C. Brower, Esq

THE LAW DPF]CES

OT KEITH C. BROWER, LLC

8275 50UTH EASTERN 2200
LAS VEGAS. NEVADA 89]23
ATTORNEY FOR THE DEFENDANT

NOTICE OF MOTION

PLEASE TAKE NOTICE that the undersigned will bring the foregoing MOTION

TO PLACE ON CALENDAR on for hearing on the 4

dayof June 2013,

atthehourof 8 : 30  am, in Department 24 of the Eighth Judicial District Court,

DATED this 23" day of May, 2013.

.

s

G

Keith C. Brower, Esq.
Attormey for Defendant

902163
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e Electronically Filed
L™ A s 0B/0/2013 08:42:44 AM
1'1,_.;|-;.‘\_,1-11r|"..-

| ORDR Qi “M

STEVEN B. WOLFSON o
Clark County District Attorney CLERK OF THE COURT
Nevada Bar #001565

LISA LUZAICH

Chief Dtﬂ)ut% District Attomey

Nevada Bar #5056

200 Lewis Avenuye

Las Vegas, Nevada 89155-2212
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Las Vegas, Newvads, Thursday, July 1
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1, 2013

THE COUET: Wilson, Delarian ¥ameron Wilson.

Thiz is the Defendant's writ, post-canvictian,

Wrat exastly -~ I read througs zl) af this

yesterday, snd I'm a =a3 bBit gacfosed exaccly.

This has tec <43 with irerfect-ve assista-n

counsel, bpoth from at =rizl, an appesl

ME. BROWER: Kot tozally, Judge.

= of

1

What happened iz, Mr. Wilssr ertered a guilty

plez with Your Eodcr.
THE COURT: B ST fie o

Eis Co-Defendants went te trial,

ME, BROWER: nls Zo-Defendant went oo oTrial.

Mr., Wilson was sensanced at the zame time as -he

Co-bLefendant afzer the Ccoc-Tefendarnt's —rial was heard By

Your Honor.

Me. Cronoz then dig ac appea. to the Nevada

supreme Caurt hased on the serternce -arded

down .,

Ther when we ¢ame back in froas= =f ¥Yanr Eanor,

there was gonvarsation at che bench.

Wren I was appeointed in this case, ¥Mr, Oronasz

filec paperwork to have scmebody zppointed.

Bart of the -egason we're he-e is bacanse there

BILL NEZSON & ESZCOUTATES
Certified Zourt Rsporters
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Wes an argument of a time par delay, and Mr. Wilson was
ot =Zresent at the _ast hearing.,

Wrher I wzz appointed to the cise, we add-eszed
seme of that Issue with Your Hornor,

Mr. Oronez approached with me, -here was s55me

cemmunication delays between Mr. Ororcz and #Mr, Wils

ra

I,
he hzd writcen _ezters -o the WNswzda Spupreme Court, soms
enher issues involveg, and we were hrouwght =agk nere,

The only argument I made essentially at the poast
convloticn Writ was thet there was an errar with the
sehtencing.

Mr., Wilsan does net wish to withcraw ks plea or
de anvthing else regards to that.

The argiment we made, <—r-ied oo preszent, was thaz
because Your Hoanosr had bHased his decisions on che
SENCENClng -- oX at sentencine on some of rthe
nformation presentsd st trial, that Mr, Wilsan did not
lave access to -- he was unable to go -— ar actually try

Lo counter that or present znything to Your Honor basod

Ll'

an that kecauss he was nect at the rrial,

We dian't get to that argument because you ruled
there was a time dalav.

If you recall, Mr. Wilson had not baern
transported dowrn the last time to address any of those
iszues.

002167
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And agzin, Mr. Qronsz had been hare
had me asppcinced.
TEE CQURT: We did zh-s last December
W25 .
M2, BRIWER: We di¢ this guite s wails back,

I faled a nozige to tke Suprems Cours

[£4
th
(X
H
{a
t

when w

I think it

an

hecause there was

an issue wizth the wzy the firdings of fact came out.

You actua’ly stavec the findings of fact, bul bar
coursel told me T rad to flie a Kotise of Appezl ANYway
Lt preserve his righrs.

Moticn Lo fAave the
from Siprems

They gave this weird ruling, said

roizsion

i

get P LTom Yo,

Wher - came in

agreed rthat the Supzems Coart srderesd me

because we weren't able to de it in thke

0 wet permissicr from wvou,

right amount

Tcase remandsd

mad to como

we kFHad

td do kbrisfing

a3

ae we're

~he time =Zar

he'ls

time, and then we withdrew the appeal becawy
trying to address the seccocnsideration of
issue, which is the whole reassn we're Here.
I think that is all,
THE CCURT When you get back to the construccien
ef thag, I understand what ne's aszerting,
asserting at trxsl, anc basically a-s sentensiag.,
He plead, =e didn't have a trisgl.

n02168
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The Co-Defendant had the =rial.

ME., EROWER: That's cocrrzeot.

TH= CCQURT: At the *time of sextencing the kasis
for your ineifective gssistance s I thirnk Mr. Qronoz
didn't have the transcrigt of the trial =7 the
Co-Defendant &t the time of tha sentencing, and
therefore couldn't be adeguately prepared =g ARPEraach
issu=ss that were raised during the Cc-Defendgant'a trial,

That 13 basically wnat it is, zrd -Hh

[t

t ocwerlapped ints
the sppeal begsuse the corstruction of the ineffective
dgssistance of counsel upon the appelliate 1ssue
cverlapped alse on the same issue, that he slse didn't
have the transcripr of the Co-Cefendant's —rial, =& as
to be able to analyze and raiss issaes ip regards to
what Pteaopanad Lo the Defendart at sentensing, sgais

becaunge of

i

lack of the tracscript of che
Co-Lefendanc's cris’.
MR. BROWER: =Rigac.

Ard the s-atements by Ycur Eornor at sEntencing

3

were essentially thar you ware well zware oF what
hazpperned, you sat through the trral, theve was same
other isssss wizh that.

Wher the 3upreme Court wrote their ane ooinian,
they wrote fown -= or £iled che firge scinicn, said the

Jucge can take, beéeing Your Heonor can taxe, 1nto account

00216?

EILL WEZSON & ASSSCIRTES FUZ2.3e0.4877
Certified Court Reporters Fax 360.2844



i

on

15

HE

17

1ls

18

3

all kind of perscna’ knowladge known te him.
Th= p-ocblem s, when vou wera rzising thogsa
issues, Mr. Croncz was usaole =p, in our apinion, unabls

to go lorward with arny of the zounter steps Escause he

didn't know what had keen raised at trlal because he
didn't sit through the entire thing, he sazered a ples
on Mr. W-olsen, =20 we're rnict asking to re-—address tne
plea icself, Jost lecking at Lrying to get oim a
Sentencing that can address any of the sszueg sriginally
concernsed, Your Hecor.

Cne, keing during the trial Mr. Wi.son was
alleged to have been the ring —=2ader, and & burch of
Lhat infoarmation came before Your Honor that Mr, Crongsa
was unakxle Lo counter st the —ime of sentencing withagt
béing aware of whar was sa:d at the trial,

That's the whole consrructiecn of rthe Zssue why we
dre here, Judge.

THE COURT: Wsll, what hapeens, rroperly thisg
case went uap on appeail, this Defendant's, not thke
Co-Lefendant's, this Defendant's case wert Tp on appesl.

The Supreme Court affi=red what haprerned at the
cimg of sentencing.

MR, BELWER: Trhat's cor

4

=

t.

9]

THE CCIRT: And thas was i= Jn iy I OERTAk fhe

o

remand came, the affirmation, —he remand from Ehe

002170
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Suprems Coart came - July aof ‘09,

Mz, BROWER: That's correct, Judge.

THE COURT: And this writ was filed in tha Fall
of 2312, That was way past the one year l-omitation foo

posr-conviction writs.

ass_stance of counsgel claimed 'n the writ, where 15
there good czllse for naving waited a ¥YEAL, 4%War 4 yasT

East tne one yaasr limaie?

ME. BRIWER: S¢ what happened, Judge, r-at is the

reascr we needed Mr. Wilscn here in our opainison.

Mr, Wilson had been corresponding with Mr.
Sronzaz's office and tad been asking for updatas on kisg
appeal.

He had Leen z22d Lhat the appeal was r£ot =-- oz

had net been processee, they hsd no=- had a firem ANSWEL,

il
L&)
v
]
i
=
4
[
e
~+
1]
i
il
L)

ke ber, arnd when he writes ta the
bar, we hawve these lattsrs Heve Loday, ne says, I['m
worried this s going i, I just learned oy appgal came
down, I Jjust lesrnsd my zppeal came down, aod I fees:

thats Mz Qrgnozr g g

2

ing teo sabutage my #fforts to go
off a pest-gonvic-icn writ.
Mr. Oronoz replies to the bar trat thas apEinion

came cown in July of 2010, and now these lattaers are

hekroy glfes: I, ZEYE, §0d EHar Pe winl send e Wiisern

002i71
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il

nis flle and Ery T2 get kim
He then ques in, and
of Your Hener, and I'm appol
polnt in time, end every-hin
It's dlready afzer th
THE £IB=37T: I said =r
the last —-= 1 fust giz dons
I ackrnowiedged and comrerntad
sfyour appeointment came afte
ME. BRIWER: That''s ¢
THE CoOz=T; You woren

the delayv,
That doesn't make ths
and doesr't make it any less

establizhed befaors

of a writ gver a year overd:
ME. BROWER: That'™s a
Zg part of the reascon

wag 50 he chuld bring some o

Just =saw cne of the letrers

correspondence —o the Ststso
letters saying, plasase tell
appea’, all mf these acthar 1
2 response, and he actually

COMe GOWD.

everything is Filed in front
rted at the time -- 4= =<hat
g g filed there,

g celay with My, Wilzer.

one of the orders, I thins

reading 1t at your -~egueart,
on the fact that trne delavw
r al_ of thie “Wwad cecurred,
S SR ol s

't Xesponsible for any of

de_ay any less of an issce,
important that good czuse

¥ou can overlicok the filing

ey
-1l correst.

we needed Mr. W-olson Bere
£ 'hig ZTiie; which sgsin T
teday, but that hagd =g

Bayr, My, d-gunoz sending
me what is going on with my
Esues;

ard he wasn't getting

didn't %rnew his appeal Bad

Ng2172
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Because he didn't know his zppezl come down, he's
Lry.ng teo geb that irnformazion from Mr. Orongzls offiae,
and 1t's not coming.

ge disn't file a writ because veou have s VERT
from the Judgment of Convicrtian, bu-z =% vou dop'c know
tne “udgment has Bagp ifgsusd ——

TEE CCURT: The Judgment of Sonvicriarn.

ME. BRIHEER: -— & vesr from toe Judgment of
Conviciien, er issuance ¢f the remigti=wur, znd if ¥ou
don't %now th2 ramictitiur scourred Secause ¥you afe
trying Lo zorrespend with your attorney's office, don't
have access, and your attorney's telling gou, ¢f their
affice, tanat it has not come down vers, then you Aare irn
an 1ssus of you der't know Lo file wour post-conviction.

¢ 45 sgo0n as he finds a1 this stulf out, Mr.

£l

Wilson == ©r Mr. Crancz asd Mr. Wilscn ecd up 1n Lrono
of Yenr Hongr, and thar's w-en | was aprcinted and this
briefing ccourred,

I 2cnestly believe we had addressed a’l thase
issues when I was apoointed at bhe benfh,_a:é Mr, Srancsa
wes 2xplaining some of the procedural hiszdries o Yaur
Horar st that peint in tim=.

5o when we filed the writ sm Mp., Wilsen's beralf,
I was under the aszsumptien, and msybe erranecusly so, we

were already past the Time bar issus, and the only thing

102173
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WOrKing was thaz gnée particula- appellate issue.

THZ COUET: I thznk I have s bac habit of doirg
this, but when something is past the tiwme bar, EBut
oovicusly tThe merits are a.l Zaid out, T have a eingd o<

4 bad haklt of ruline on the lssde of -he tim Bar, and

7]

then even if I have ruled the petition 5 time Earred, I
tend to go back and just make it clear, review tae
Mer-ts to begis with, and kind ©f make findings on the

merits, wiaen Technica’’y I sheuld kesp oy mouth shs

&l

because tae matter in my apinicn 18§ time birred to begln
with, 82 I think i2's time I let the S-ate say
something.

ME&., LUZAR]IE: Thark vou.

Timg bar-ed, period. It needs to end there.

And that's wnat the Scoreme Court an MYy casasd
aleone, on —hres other ococzsiors, rave tald Yyou sl om
menticn tae other cases, 55 it's time karred.

Lef him azpoeal the time barred decisicn, ans -hen

If zhe Suprems Couzt says, it's ckay, and arcgue
Ehe merits, -t's not fer this Sourt to ds.

This Court ruled it's time barred. Thig Court
cannost rule op the merits.

Fe's got te appeal trhe time Darred issue ra the

Supreme fourt. That's bzsed on the Supreme Courc's

N02174
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18

11

decisign, neot anyrhing that the Districr Courts da, it's
the Supreme Court that hes said thart, and they are very
clear, when iz's time bBarred, it's tire tarred, veriecd,

THE CCURT: They don't orowicde a lot of wiggle
ool .

Mz, LUZAIZH: No, there iz raone, it's all
ETAatsfory.

MR. BROWER: 3o, Judge, there 3 a lit-le kit cf
rgam 1f veou can find fer good czuse, and i< ¥yao ramamcbhesr
whan 1 asked for the mocicn faor reconsideration, part of
the argunent I wae making was tha= Mr. Wilsor was not
hzre to be addressed or cover any of the isszues with the
Corrt, we mades thar Hecdision, he had not been
transparted down, and T asked to do iz, and ther with
the argument it was -ime barred,

He does have letrtes-s zending everyvthing to M=.
dreonnT,

And part of the reascn we need this for the
appeal 18, I gar't put documents invo the appeal that
nave not besr presenczed te the Cour=, 548 when I asked
for the State, and they graciously agresd, we're Lryang
to get scmethinc so that if we do appeal, we have an
actusl appellate issue with the Supreme Court.

TH= CCURT: Show me what it is —has ycu have that

periaias to the issue of good cause.

002175
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ME. BEROWER: Judge, I'm going to show this o the

TEE CCURT; Give them =n £1i%f, and we' 1l make
three copies of those.

Are those Irom thne Lefencant coo?

ME. BROWER: One to the Stzte Bar witk a respanse
for My, Or¥rornz in thers.

ArotbEer one from —he Cefendant =c Mr. Dranoz,
copies of what he was saying from the jail, aad io =z
writ ke filed -- or motion he filad in August of Z2010.
Thaz again shows a pattern of what he's been doing snod
where the correspendence is.

THE CCuURrT: BEny letiers there from Mr. Groncz?

MR, BROWER: There is a lettar frem Mr. Oronoz bo

the State Bar, which is writtep afrer -he Eget, thar it

2ays that —— Fxcocuse me,
Eere I8 2 another ane. Thnis L5 written afrer the
fact

The Stabe H3r, in response o cre of the
Complzints, and here s one more I Szrgot to give Cliff,
2 couple lirnes writzen in Neovesker of 2010 for M.
Oronoz thzt says, dear, Delariarn, enclosed please find a
cépy of tne Defendanz's mction to appeint post
corviction relief counsel. fleass fae! fras to contagt

me 1f wou require further assistance. That is dated

002176
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Novembezr 15th, 24310.

again aiter the issue that we

forward on.

THE TCURT:

‘re going

ME. BROWER: They are in -he [_lgsg I JuEt gave
21lizf.

THE ZCQURT: =z there any raference by Mr. Cronaz
thaz documents wher the Lefendant was “nformed f the
Supraeme Court's —-

M=E. BREOWEE: There wss a ra2farence frem Mr.
Oraonzz, he puts ths wrong wear isn=o the responise T the
bar, he kas & Complaimt done in Auvgust, and ke savs, Mr.
Wilson'e Complaint —— or remittitur cams down in 2029,

ir 2309, and I sen- him his file a2rd w-i

him bs Ly to go forward fram ~here. “hig i

the corresvondence from Mr. Wilsosn where ot

get the xnformstion zbous hiz appsal and wha

on, and made zZottact wizh Mr, Crongz, =nd he

Lo help give Zhis Court any inforrwation whic
hEve warted ts do when nhe's Here whsp ha d:A

figqure cut what was going 20 in his zppeal.

have compiters up in the prison, He's heen

different prisors during the coaras af thisg
i gJ

fc egain, that 15 whzt we belisve we

here fpr, we needsd re heva 2 Tacord in case

L work with

g after all

& Lrying to
E iz goiag
's prewared
E we would
Esin o
They doen't
Lo geveral
a_ready.
neeged him

Wa wWers

BILL NELSON & ASSOCIR™ES
UertiZied Zourt Reporters
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still en the time bar issue to g0 forward, Dot thar's
why wa asked for thke reconsideraricn.

3¢ the letters Cliff g capving are back rhere,

Mr. Wilsah can say anvthing to the Courk, anpa
he's suakject -- aayrhing he Zays can be gueslionasd by
the State, out he's grepared ta go forward and I oezn
direcn any guestions £t him =25 well.

MS. LUZAEICHE: Buat wait, the botteom line shews he
had zctual knowledge 1n 2010, and —- But se dida't file
& peczTion.

If Fe Xpew in 2710 that the vear had passad, or
remittitur 1ssued, and the year pasged, he shepld Rave
immecdiacely Ziiled the writ., He s-+.1 waited 3 yiear
after that.

S¢ 1f you want to even whittle or the tlme b=z=,
e zhould have immadiatelw files cnos he %ad knaow_edge,
ast walted yet another year.

THE COURT: et me Zogok at them.

I thirsk that T'11 need to make some -— I :think
thers g none additionzl document he Loract o give you.
MR, BRCWER: I dido't sctual.y have these.,

Mr. Wi lson brought them with naim today.

THE CCURT: Oray.

Me&. BROWER: Again, I read taat encire Je-ter,

THE COMIRT: Okzy. Let me taks a couple minutes

02178
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arnd peruze thraough this.

MR. BROWER: Judgs, I've been given =ne other
document, whigh Iz a norice of 2 teleconference call by
che warzen of the prison, which was csat up Dy Mz, Sronoz
te discuss his case wiph him, - Believe,

Ee woule nave to gddressz
with the Tdurt, SHut -—here iz =
ug Zy he dgpartmsnt of or-sgrs.

waell after the time.

Judge, I'th cioing

File gne more time.

M5. LUZAICH: TIs the Court reading through what
wWas provideoa?

THE COURT: Yas,

M3. LUZAICE: In the stapled COpyY on page 3 of &
the very Ifirst —hina the Defendans gays, daced July
27tn, Z019, 1% that he krows thas thHe Suprems douart
issued its decizicn, so July of 20170, even if ¥ou o say
that the =ime, which 1t deesc'z, bBut if you are going to

find gozd cause azad
27ith of 2010,

petiticon afrter that,

2011, s¢ tihat is almest three months more thasg 2 VEeaT,

1t's 265 davs,

harrad,

ne waits moras +

rr look thrzough Mro.

the petiticn is filed Cotober lath,

1f it's filed 366 davs later,

the aczusl iszue 2f thet
teleconference call st
That

i5 Adaain in 29140

Wilaaon's

1 =R~ S

]

r-s runaning July

oA vEsr to file the

3

it's time

nNQ2179
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Thiz 15 filed 2 yeEar and three months after he
had actual knowledge, zgtual knzwledose wrlisten in bis
own hand.

THE COURT: OGxay. Let's wrap this un.

ME. EBEROWEER: That's fine, Judge.

THE CCURT: D¢ wou want b5 pur veour c.ient under
cath and hzve him testify?

KE. BROWER: I would prefer to kave Mr. Wilzen
have every oposortunizy oo —estify todey 22 to anything
this Cour: wishes to azk him, s¢ we can have an accurats
record made.

THE CEUBRT: Sure.

L der't thirk that ig out of lire.

Kr, Wilsen, stand up, &nd raise yous right he=d.

(Deferdant sworn in Sy the clers.)

TEE ZLERK: Thank you.

F_egase state your rname, and spe’l your flrst and
—ast rame for the reccrd,

THE WITHNESS: Celarian Wilsan, Dee-l-g-r—1i-a-n,
Wilgon, W-i-l-gs-o-p,

TH=Z CLERK: Zrank you.

THE SGHUORT: G ahezd,

Np2180
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DIRECT EXAMINATION OF DELARIAN WILSON

BY MR. BEROWEE:

3. Good morning, Mr., Wilsgen.

How are wvou todays
A I'm codng ckay.

€. Ckav. You recall snterirg into negetiacions wilbh
Mc, Oronoz in this case, is that correct?

A Yes, sax,

Q¢. Ckay. 2nd ac the time ¥yoa gntered tha
negetist-ons with Mr. Orcnsz vou had a santencing date
that came up lacter, ls that correct?d

4. Tes, sir,

U. And you did nct go teo trzial ar chis caze?s

2, Ko,

. And yeu dic not attend 3 hearing =3 that, is5 tbhat

alisgo correst?

A, Ho, =iz,
£, and Mr, Orcnoz did not attend any hezrings on
this at well?
AL N,
M5, LUZAICH: Ohijectian.
ALl of this i3 irrelewvant.
TEE COURT: L'r going te let yeu -—- give you a

good amesunt of Zeeway, but la='g gat past all this.
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BY MR. BROWER:

we 50 uwltimately you @sb sentence, correps?

. &nd 2 sentence comes dowe, and You appeds, ¥ou

a5k to appeal that sertence, is that corresl?

LT And o your krewlsdge i3 Mr, Orenoz dees the

2. Please tell trhis Court what voo gid after yaonu
asked for the appeal ard corresporded with My, Jratoz.,

AL Aeli, t-he very firse: thing Z ©1id was that I asked
Tof 2 cepy-of the sppeal, which tavk & §Eile.

L. De you know how Zong thiat cock?

3

&, L want te say, at least four cr flve monthy.
A5 T gontinued To stay ic eenrtacs with nim, I
would freguenzly cail abou= twice a month ar:d ask him
what the statuz of my apreal would he, and ne would
drwWays state that ke hEad net heard anyzhiag vet.
50 my mather would contact him a’so te ask i

what tne &t

b

tus of my aopeal was.

I wart to =zay, zbsuz ocne whele yeser he goaotinusd
Le =tate Ze heard neothing, there was cothing to repart
on my aopeal.

S0 one ¢ay I used the priscn ohone, called My

0102182
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mem, and she is crying, and I'm ask_ne har what she's
cryirg abouat, and shas was like, there 1is something on
the computer sayvs your appeal clezed, asd I was 1ike;
oh, I dida't znow what zhe was talking about, so
immediately when she was coscerned s-e cHnTartad Mr.
Brencz's office, and thke Selfrertary was still ztating o
ier there was nething te réport os- oy appeal, so my wom
asred her, we:il, whas=- does this mean, The agpsal is
clesed, and so she asked my moerm Lo hoid ea for a secaond,
and ste woulad actually csli ber back.

She called my mother back ten montas later -- i
I mean, ten minutes later a-d sta—=d the appeal had been
dented and over absu- = year =a franl

Foomy mibm léT me know.,

The very next moroing wrhes I was abls Lo get to
trne phane I contactes Mr. Croncz znd talked to kim
directly, and T teld kim that I found oat my appeal was
denrled, add you never zald ma.

Mr, Oronoz stated -- Es seemed corfased at the
time, and then he tut me on hald, and he got back ae,
ana he 33:d thazt he would take care of 1.

30 I walted I wanL to sav & weex to see if ha
wolid do anything., 1 continved to sontact Kim.

In the meantime, ag sco9 as tr-ar happesed, I'm

not really familiar with ths law, I went ©o rthe legal

N02183
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Library te 35k what I could do, and the first thing I
did wes file a metiaon for an extersien of tims it Lhe
Mevada Supreme Court.

Whenn T fiied the meotion for extension ot raime,
Lhey immediately responded back oo me zell_ng me that I
needed te address the lzsue with my stoornoey of record
because tnat's whe was isszued zhe cfen-z1 af my appezl.

50 wrhen r contacted Mr. Srocnoz, -t was sevaral

timas because oI the zssue, I k

|
i

P asking him, <o:ld you
please tell me what is go-ng oo with my appeal.

I started to notice I wasn't gezting any ConTagn,
ST - became even mere worried, so I wrote a 68 page
Complaint t©s the Nevada Bar Association alleging I falt
that basically -— explairiag +o them - felt Mr. O anssz
was deliberately trying tg sszbotage my Dost convioctior
relief,

3¢ I want <o say less tran a couple weeks afoer
that I got a telecenfsrenne a- the prisan saying Hr,
CGronoz wanted to have z converszticn with me cver rhe
phone.

3¢ Mr. Orcnoz gesz on the phone, znd he zays, 1
apeologiize, thisz is not yveur faulr, ~'m going to take —-
ar fix a_l of this, I'm geling to appoinc YO 2 TEw
dttorney sc voo <an get te fight veur aopeal, and it's

naot your fanle.

102184
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T was sxplaining To n.m over the phone, I sdid, I
nevar even knew my appeal wazs denied, andg he cenflrmed

he nad made a

=

lstake and that he apclégized, and rthat

I

2 O

r1

fall
I

he was takirg ¢
In the meantime, I balieve I filed a malisn -na
Ehis Tourt basically asking the Court to demand Mr.

]

Qroncz Lo hand cwverall my Zeoure 4

n
iy}

uments because I had
REver i1ssusd -+ 2r was -— never got the paper oz
remibLitur to know my Time wasn'sS s-—ar-sd.

When T found zuot my appezl was denied, T had cre
weer bEefors the remittitur was dosnme, the cne year, &nd
tnat'’s when I had filed this morion to the Newvads
Supreme Caurt for extensisn of c-me. I did='t even xbocw
:f thabk was the right thing to do, I was just asking
priscn law <lerks in the law l:bprary what hapoarned ©a
me, and they suggeszed thas 7 do this,
ihen I filed the moticr, the Nevada Supreme Jourt
wrote me bafx with copies of everything that shey hzd
sert e Mr, Crancz, and that I nesded To addresss the
Lgsue with Mr. Oronoz.

Mr. Qronoz teld me un the teizcconference ne Was
going te come te csurt, going to Zppalnt me a new
attorney, and I would be able =o continue my poat
convicticn relief.

5o I didn't hear anvthing, thes he contacted me
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L re a letter shewing me the morien that ke avpalinted
Mme 4 neWw attorney, and - was waiting for the new
a-torrey, ard thac's when Keli-zh Zrcwer told me he was Y
new attorney, isrnd thern he ftiled tre metion —- I meat;, he
Filed my writ, a=d tren it was denied far Time EBar,

Thig whtle Cime I've ksar —ryitg te figaze fuz —-=
 didn't even ¥nsw that my appeal was ever even doni=d,

When I c¢id find out mv appea. was dezied, I diz

what I thouoht I was Suppcssed o do,
I gign't == THe First ching T Aid was ask fgx

kA

more time because I noticed T had a week left hefore
kuow my one year te be over. That's when I filed the
motien for axtersion of zime, and the Nevada Supreme
Cowrt =-- Z found cut that wasn't the Proper procedure,
and 1 continued Ls try Lo talk te M-, Orsndas, as well 44
my mother,

I wasn't getting constan: feadback =haz = wished,
50 1 tock it tz the Nevads fupreme Court and to ses if
anybody would help me. I tried all diffsrent avenuss,

When I finally got in contact wi=H Mr, Grongy, he
contacted me and se: up & teleconferernce call.

M, LUZAICH: Chjecticn.

“2's goling through the same thing 4g4in we have
heazd.

THE COUET: I heard.

n02186
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Basicaily you ar=s kind cof repeating what

hzppenea.
I krew the first =ime youn said it Row it Went,
Ee said he would handle it and gt another

attorney for vou and s-art the pProcess,

THE CEFEMNDENT: ¥og, 5ir,

TEE CCURT: Acvrhirg that I haven't heard?

TH= DEFENDANT: I don't think so, s1r.

TEE ZOURT: QLay. let's hear vour argument,

ME. BRIOWEER: Judge, the ealy thing T can say 1is,
trat if Mr, Wilson didn't know his time, ne can't file a
wrig, He just -- gut of luck he doss what ae does o
Lry to got this casgse heazxd.

When I'm appointed, we get brief:ing schedules
set, evervihing else. Moiions for extension of tims, he
got evearyvihing elsgo.,

If veu are going to deny trhis tase o+ a time bar,
Wwe Just want to have an acocurate tecord to try te appeal
it, that iz exactly where we're a-.

I think he had good cause to askx for tHe delawv,
given what hapoen=d, thar's why - was appolintad, we feis
we ndeded T BINSH tRis dssue Sty so AE was all mefore
Yzur Honcr, and yot krnow where we st a- thisg peint in

time, Juadge.

THE COURT: Do you have aavthing vou wanhé%fg)‘?
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for the regorar

ME. LUZRAICH: Ka.

THE CCURT: I am not sazy:ng I dan'= have a iittle
sympatiy or whatever, empathy right be the right word,
for the LCefendant's sttuatiagn, but here's how T
underscand the facts as —hHem to be:

It wag in Zhy midile 55 .79y of 207D when oven =T
the best case scenario for the Defendant's gituar:an he
was aware ¢f the fact that thke time was tanning, and in
reality the time had already =0, but gssuming that youo
give BIm that much af = concession, sti_l as the State
jruss pointed our from that Foint 1n the middle of 2010,
the middle of July ef 2010, tre end cf July of 2010, the
actwal writ is rot filed for i exress of a yeas pagt
Ehat poirntc.

ME, BEOWED: That 1is most likely my fault, Judge,
becavse I asked for a briefing scheduie and more time
because we had come in to get thi-as, and Mr. Wilsocn has
limited viglting days. I'm tha one that actually filed
the gne writ, ber agaic I trought we wers already past
the time bar Issues wher that cccourrad,

THE SOUIT, We'l, we were past the time bar

[

»

|..|.

T

h

| =#

issues te i

(%]

ME. BRCWER: Butz I hzd a briefing scheduyle, and

we asked for more time, and that was addrassed with che

Q02188
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1lihg tc file a writ
witzin the tims.

The fac=z 15, 12 -—- a=d “ram the records it
ApPe2Ts that scmectime before thisz was wrilb+ten on Juliy
27th of 2310 that Mr. Orconoz Fad inigrmed the Defendart
of the fact that his remittitur -- his appeal had been
derted, wizth all ¢f those sitvaticns - dan't even *hirk
that 15 ¢f itself geoaod cause, but svan if it Wes, =nd
even if that was the point in time when the Lime gstarced
o oclick, he stil]l 41s past it.

2o under the clrcumstances - think we've bens
over nackwards trying to afford cheo Sefendant a fuil arnd
comnlete and & fairp SPPoTtunity to revisw, DUt the facot
of the matter i, it's 52111 tiqe barred, and I would
-ove To have have the Supreme Court logk at this a=d
s5a2yY, 1 think the Court abused theiw disecration, and I
think -t's suificient caysa fos gaod cauvuse existed, and
this macter is tHh be set back arnd heard oo the moerizs.
- mezn, if they say that, I would be pleazed to hear
this on the merits, but I'm oot g2ing o comment on in

unt-1l chat is the -aca .
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ME BREOWER: fo, Judge, we had sTaved the ogna
finding before.

Can I have updated findings eubmitmed based on
Lhe testimony preszen-ed teday and zubmit shat te the
SsUct, 5o we carn go forward?

THE CCURT: Heg,

ME. BREOWER: I would &sk at this poins |5 the
Lniterest time -- I'm Court appointed, 1F I zan get a
Copy of tae Trarcscriot. I don't ncw Lf vour reparter,
he will need an srder,

T'11 gat an order to Your Honor teday, and 4f 1
“oild prepare those, so we can have those signed and
Jpdated with what Mr. Wilsa= kas mesrified tao, that
would helgp,

THE ZJGIURT: Absolutely,

MER. BRCWER: Thank you, Yoor dHoneor,

TEE CCURT: All riakt.

M5. LUZAITH: Thank you.

THE 2CURT: Thanx you very much.

{Proceedings congluded, )
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I, Bili W¥elscrn, RME, CCR 127, do herskby certify
thaz I repcrted the foregouisng oroceedings; thar the eame
L5 ftrue and Carrect as reflec-og by my sriginal mactins
sherthand neotes taken at said rime and place Defore -—he
Har, James M. 3ixler, Disrtrics Sourt Judge, presiding.

Dated at Lzg Vagas, Nevada this Z4th day o

September, Z013,

BI1l Nelscn, RMAR, CCR 191
Certified Cour: Reporter
Las Vegaz, Nevada
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ORDR Electranically Filed
STEVEN B, WOLFSON 111212013 10:24.04 AM
Clark County District Attomey

Nevada Bar #0{ 1365

LISA LUZAICH
Chief Deputy District Attorncy % ikg"“"“—

Nevada Bar #003056

200 Lewis Avenue CLERK OF THE COURT
Las Vegas, Nevada B9155-2212
(7023 671-2500
Aftorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, )

PlaintifT, % CASE NO: 07C232494-1

“yYg. DEPT NO: X1y

DELARIAN WILSOM,
H1966773

Defendant. ;

FINDINGS OF FACT, CONCLUSIONS QF
LAW AND ORDER

DATES OF HEARINGS: DECEMBER 13, 2011 AND JULY 11, 2013
TIME OF HEARINGS: &30 A.M.

THIS CAUSE having come on for hearing before the Honorable Judge Bixler,

District Judge, on the 13th day of December. 2011, and on the 11th dav of July. 2013;

Petitioner not being present on the 13th day of December, 2011, present on he 11th day of
July. 2013, and represented By KEITH BROWER, ESQ.; Respondem being represented by
STEVEN B, WOLFSON, District Attorney, by and through LISA LUZAICH. Chief Deputy
Ristrict Attorney; and, the Court having considered the mater, including briefs, transcripts,
arguments of counsel, testimony of DELARIAN K. WILSON. the Defendant, and
documents on lile herein, now therefore, the Court makes the following findings of fact and
conclusions of law:

i
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FINDINGS OF FACT
Cn April 17. 2007, the State of Nevada (hercinafter “State™) filed an Amended

Criminal Complaint charging Delarian K. Wilson (hereinafler “Defendant™) with the
following: Conspiracy t¢ Commit Burglary (Gross Misdemeancr — NRS 199.480,
205.060% Conspiracy toe Commit Robbery (Felony — NRS (99,480, 200.380);
Burglary while in Possession of a Deadly Weapon {Felony - NRS 205.060); Robbery
with Lise of 2 Deadly Weapon (Felony — NRS 200380, 193.165); Assault with Use of
a Deadly Weapon (Felony — NRS 200471, 193.165); First Degree Kidnapping with
Use of a Deadly Weeapon (Felony — NRS 200.310, 200.320, 193.165); Sexual Assauh
with Use of 4 Deadly Weapon (Felony - NRS 200.364. 200366, 193.163); Coercion
with Use of a Deadly Weapen (Felony — NRS 207,190, 193.165); and Open or Gross
Lewdness with Use of a Deadly Weapan (Gross Misdemeanor — NRS 201.210,
193.165).

Theresfter, Defendant entered into negetiations with the Siate, and on August 20,
2007, the State filed an Information charging Defendant with the crimes alleged in the
Amended Criminal Complaint.

On March 28, 2008, the State filed an Amended Information charging Defendant with
the following: Counts 1 and 2 - Robbery with Use of a Deadly Weapon (Felony -
NRS 200,380, 193.165); and Count 3 - Sexual Assauit (Felony — NRS 200.364, NRS
200.366) and Defendant entered into a Guilty Plea Agreement with the State whereby |
he pled guilty to the crimes alleged in his Amended Information. On April 1, 2008,
the court condugted its guilty plea canvass of Defendant and accepled his guilty plea,
On July 3, 2008, Defendant was sentenced as follows: Count | — Robbery with Use of
a Dreadly Weapon — a maximum of 130 months with a minii’num paroie eligibiiity of
72 months, with an equal and consecutive term, for the use of a deadly weapon, cf &
maximum of 180 months and a minimum ef 72 months; Count 2 — Robbery with Use
of a Deadly Weapon ~ a maximum of 180 months with a minimum parole eligibility
of 72 months, with an equal and ¢onsecutive term, for the use of & deadly weapon, of

2
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& maximum of 180 months and a minimum of 72 months; and Count 3 - Sexual
Assault — life with the possibility of parole after 10 years. The court ruled that all
séniences were (o run conseculive to one ancther. The court also granted Defendant
five hundred (500) days credit for time served.

Defendant’s Judgment of Conviction was filed on Juiy 16, 2008.

On August 3, 2008 Defendant filed his Notice of Appeal.

On July 7, 2009, the Nevada Supreme Courn ﬁﬂirmed Defendant’s Judgment of
Cenviction (Case No 32104). Remittitur issued on August 4, 2009,

OGn October 10, 2011, Defendant filed a Petition for Writ of Habeas Corpus. On
November 1, 2011, the Siate filed its Response and Motion to Dismiss Defendant’s
Perition.

This Court held argument on Defendant's Petition on Deeember 13, 2011 and denied
the Petition both procedurally and on the merits, The Findings of Fact, Conclusions
of Law, and Order was filed January 6, 20]2.

Defendant filed 3 Motion for Clarification and/or Reconisderation of Denial of
Defenant’s Petition for Writ of Habeas Corpus (Post-Conviction) on January 30,
2012, The State filed its Opposition February 24, 2012

On February 21, 2012, this Court entered an Order Staying the Findings of Fact,
Ceonclusions of Law, and Order filed Janurary 6, 2012,

Delendant filed a Notice of Appeal on February 21, 2012, The appeal was later
withdrawn because of procedural issues which required further consideration in the
district count first. R.T. July 1. 2013, pg. 4.

On June 4, 2013. this Court set the matter for an Evidentiary Hearing on the limited
issue of alleged good cause to excuse the procedural bars. R.T. July 11, 2013, pgs. 7-
9,

Defendant testified on his own behalf, R.T. fuly 11, 2013, pgs. 16-23.
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founded on facts supported only by impalpable or highly suspect evidence.”
Silks v, State, 92 Nev. 91, 94, 545 P.2d 1159, 1161 (1976). Moreaver,
regardless of its severity, “[a] sentence within the statutory limits ia not
‘erue]l and unusual punishment unless the statute fixing punishment ia
unconstitutional or the sentence is so unreascnably disproportionate to
the offense as to shock the conscience.™ Blume v. State, 112 Nev. 472,
475, 915 P.2d 282, 284 (1996) (quoting Culversop v. State, 95 Nev, 433,
435, 596 P.2d 220, 221-22 (1979)); see aleo Glegolg v. State, 110 Nav. 344,
848, 871 P.2d 950, 953 (1924). In considering whether a sentence ia
grossly dispropertionate to an offense, & court must cansider not only the
gravity of the current offense, but slso the seriousness of a defendant's
criminal history. Ewing v, California, 538 U.S. 11, 28-25 (2003) (Kennedy,
J., concurring).

Wilson first contends that his sentence was unreasonably
disproportionate to the senmtence that his codefendant, Narcus Waesley,
received. Particularly, Wilson contends that the district court failed to
take into account s remorse for the crime, his accepting responsibility for
his actions by pleading guilty, his lack of prior convictions, and the fact
that be did not actually commit the sexual assaults, but rather merely
assisted and encouraged them. In contrast, Wealey expressed no remorse
at the sentencing hearing, placed all the blame for the crimes on Wilson,
and committed the actual sexual assault of the female vietim. Wesley
opted for his right to trial and was convicted on 18 counts. The district
court sentenced Wealey to concurrent terms on all counts. !

Wilson cites to Biondi v, State, 101 Nev. 252, 699 P.2d 1062 (1985),

Fin support of hie claim that such disparity in sentencing is

continuet on next poge . . .
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Although Wilson did not have a significant criminal history,
the gravity of the crime suppurted the severity of Wilson's sentence.
Wilson and Wesley robbed six individuails in their residence at guopoint.
Wilaon took one of the victima te an ATM machine, and when he returned,
Wilson and Wesley forced two of the victims to participate in sexual acts
with each other, and then Wealsy further sexually assaulted the female
vichm. The district court justified a more severe sentence for Wilson
based on his role as "ring leader” of the robbery. “[Slentencing is an
individualized proceas; therefore, ro rule of law requires a court to
sentence codefendants to identical terms,” Nobles v. Warden, 106 Nev. 67,
68, 787 P.2d 390, 381 (1990) (citing Pegple v. Walford, 716 P.2d 137 (Colo.
App. 1980)), and it is within the discretion of the district court to impose
coneecutive sentences. See NRS 176.035(1); Warden v. Peters, 83 Nev.
208, 303, 429 P.24 549, 552 (1967). Moreover, Wilson has not contended
that the relevant sentencing statutes sre unconstitutional? or that the

. .- continued

unconstitutional. Biondi was a death penalty ¢ase in which this court
conducted a proportionality review of the death sentence pursuant to
former NRS 177.085(2) and has no applicability to the present case.

*Wilson appears to briefly argue that when sentenced to a deadly
weapon enhancement, a jury must make the determination that the
defandant used a deadly weapon in the commission of a crime pursuant to
Apprendj v. New Jersey, 530 U.B. 466 (2000). Wilson pleaded guilty to
robbery with the use of a deadly weapon and admitied to facts supporting
the enhancement; thereby waiving the right to & jury determination as to
whether he uszed a deadly weapon. See Blakely v. Washington, 542 U.S.
296, 303 (2004) (stating that precedent makes it clear that the statutory
maximum that may be imposed is "the maximum sentence a judge may

coniinued on next page . . .
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sentences are not within the statutory limite.? Thus, the district court did
not abuse ita discretion at sentencing.

Second, Wileen contends that the distriet court relied on
highly suspect and impalpable evidence in determining that he waa the
“ring leader” behind the erime. Particularly, Wilson contends that the
district court relied on evidence adduced at Wesley's trial, and by relying
on such evidence, supported Wesley's defense theory that he acted under
duress when committing the crime, which the jury had rejected.4

The distniet court's wide discretion n its sentencing
determinations enables the sentencing judge to consider a wide, largely
unlimited variety of information to ensure that the puniehment fite not
only the crime, but also the individual defendant. Norwooed v. Stage, 112
Nev. 438, 440, 915 P.2d 277, 278 (1996). Wilson haalnnt cited to any legal
authority to support his claim that the district court th consifer
evidence presented at a codefendant’s trial in determining the proper
gentence for a defendant. See Margaca v. State, 103 Nev. 669, 673, 748

\ . . CORtinued

impose solely on the basis of the facts reflected in the jury verdict or
admitted by the defendant™.

38ee NRE 200.380(2) {setting forth a sentence of 2 to 15 years for
robbery); 1995 Nev. Stst., ch. 465, §1 at 1431 (setting forth 2n equal and
consecutive sentence for use of 2 deadly weapon); NRS 200.366(2)(b)
(setting forth a sentence of ten to life for sexual asaanit),

' "Wesley'a trial transeripte were not included as & part of the record
and the victims did not testify at the sentencing hearing. We further note
that the jury's rejection of Wesley's defense of duress dees not amount to
the conclusion that Wilson was not the ring leader.
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P.2d 3, 6 (1987) (holding that "{i]t is appellant’s responsibility to present
relevant authority and copent argument; isgues mot 80 presented need not
be addressed by this court”. Thus, we decline to address this claim
further.

l Having congidered Wiison's contentions and determined they

are without merit, we

ORDER the judgment of conviction AFFIRMED.
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POINTS AND AUTHOQRITIES
STATEMENT OF THE CASE
On April 17, 2007, the State of Wevada (hereinafier “State™) filed an Amended

Criminal Complaint charging Delanian K. Wilson (hereinafter “Defendant™) with the
following: Conspiracy to Commit Burglary (Gross Misdemeanor — NRS 199.480, 205.060);
Conspiracy to Commit Robbery {Fetony — NRS 199.480, 200.380): Burglary while in
Possession of @ Deadly Weapon (Felony — NRS 205.060); Robbery with Use of a Deadly
Weapon (Felony ~ NRS 200.380, 193.165); Assault with Use of a Deadly Weapon {Felony —.
NRS 200.471, 193.165): First Degree Kidnapping with Use of a Deadly Weapon (Felony —
NRS 200.310, 200,320, 193.163); Sexnal Assault with Use of a Deadly Weapon (Felony —
NRS 200.364. 200.366, 193.163); Coercion with Use of a Deadly Weapon (Felony — NRS
207.190, 193.165), and Open or Gross Lewdness with Use of a Deadly Weapon (Gross
Misdemeanor — NRS 201.210, 193.165).

Thereafter, Defendant entered into negotiations with the State, and on August 20.
2007, the State filed an Information charging Defendant with the crimes alleged in the
Amended Criminal Complamt.

On March 28, 2008, the Stae filed an Amended Information charging Defendant with
the following: Counts 1 and 2 - Robbery with Use of a Deadly Weapon (Felony — NRS
200.380, 193.165); and Count 3 - Sexual Assanlt (Felony - NRS 200,364, NRS 200.366).

Also on March 28. 2008, Defendant entered into a Guilty Plea Apreemem with the
State whereby he pled guilty to the crimes alleged in his Amended Information. On April 1,
2008, the court conducted its guilty plea canvass of Defendant and aceepted his guilty plea.

On July 3, 2008, Defendant appeared for sentencing with his counsel, Mr. Qronoz.
The court, after hearing arguments by both the State and My, Oronoz, sentenced Defendant
as follows: Count 1 - Robbery with Use of a Deadly Weapon — a maximum of 180 months
with a minimum parole eligibility of 72 months, with an equal and consecutive term, for the
use of a deadly weapon, of a maximum of 180 months and a minimum of 72 months: Count

2 — Robbery with Use of a Deadly Weapon - 4 maximum of 180 months with a minimum

2 L Frogram Fibea vers . O am S rmmess Lomm'mwﬁa
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parole eligibility of 72 months, with an equal and consecutive term, for the use of a deadly
weapoil, of a maximum of 180 months and a minimum of 72 months; and Count 3 — Sexual
Assault - life with the possibility of parole atter 10 years. The court ruled that all sentetices
were 1o run consecutive to ong another. The court also granted Defendant five hundred
{300} days credit for time served. Defendant’s Judgment of Conviction was filed on July 16,
2608.

On August 3, 2008 Defendant filed his Notice of Appeal.

On July 7. 2009, the Nevada Supreme Court affirmed Defendant’s Judgment of

Cenviction (Case No 32104). Remittitur issued on August 4, 2000,

L T o T - e IR . & B - S % S

On October 10, 2011, Defendant filed the instant petition to which the State’s

il || response follows.

12 ARGUMENT

12 I. DEFENDANT’S PETITION SHOULD BE DISMISSED BECAUSE IT IS

14 TIME BARRED PURSUANT TO NRS 34.726.

15 The mandatory provisions of NRS 34.726 starte:

16 1. Unless there is pood cause shown for delay, a petition that
challenges the validity of a judgment ¢r sentence must be

17 filed within 1 year after entry of the judgment of conviction
or. 1f an appeal has been taken trom the judgment, within | vear

18 after the Supreme Court issues its remittitur. For the purposes
of this subsection. good cause for delay exists if the petitioner

19 demonstrates to the satisfaction of the court:

20 {a) That the delay is not the fault of the petitioner; and

21 (b) That dismissal of the petition as untimely will unduly

- prejudice the petitioner.

23 (Emphasis added).

24 § NRS 34,726 has been strictly applied. In Gonzales v. State. 118 Nev, 590, 53 P.3d 001

25 | (2002), the Nevada Supreme Court rejected a habeas petition that was filed two days late,
26 | pursuant to the “clear and unambiguous™ mandatory provisions of NRS 34.726(1), Gonzales
27 | reiterated the importance of filing the pefition with the district court within the one vear

28 [ mandate, absent a showing of “good cause™ for the delay n filing, 1d. at 593, at 902,

3 K- Frogiamm Fikey Serevn O omc Do cunems Cucreorter ‘oo, 1085687 TR0 (13 DOl
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In this case. Defendam filed Notice of Appeal on August S, 2008, The Nevada
Supreme Court affirmed Defendant’s Judgment of Conviction on July 7, 2009 and remittitur
was issued on August 4, 2009, Defendant’s instant petition, filed October 10, 2011, was filed
outside the one-year limitation as strictly mandated by NRS 34.726. Thus, absent good cause
shown, the instant petition and afl subsequent petitions for post-conviction relief should be
dismissed.

II. DEFENDANT HAS FAILED TO SHOW GOOD CAUSE TO

OVERCOME THE TIME BAR.

“In order to demonstrate good cause, a petitioner must show that an impediment
external to the defense prevented him or her from complying with the state procedural
default tules.” Hathaway v. State, 119 Nev. 248. 252, 71 P.3d 303. 506 (2003); citing
Pellegrimi v. State, 117 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. State, 110
Nev. 349, 353, 87] P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 769 P.2d 72

(1989): see also Crump v. Warden, 113 Nev, 293, 205, 934 P.2d 247, 252 (1997); Phelps v.
Diregtor, 104 Nev. 636, 764 P.2d 1303 { 1988).

Such an external impediment could be “that the factual or legal basis for a claim was
not reasonably available to counsel, or that *some interference by officials’ mads compliance
unpracticable.” Hathaway, 71 P.3d at 506: quoting Murray v, Carrier. 477 U.S. 478, 488,
106 S.CL 2639, 2645 (1986); see also Gonzalez. 53 P.3d at 904 citing Harris v. Warden,
114 New, 956, 959-60 n. 4, 964 P.2d 783 n, 4 (1998). Clearly, any delay in filing of the
petition must not be the fault of the petitioner. NRS 34.726(1)(a).

To find good cause there must be 4 “substantial reason: one that affords a legal excuse.”
Hathaway, 71 P.3d at 506; quoting Colley v, State, 105 Nev, 235, 236, 773 p.2d 1229, 1230
(1989}, quoting State v, Eswencion, 625 P.2d 1040, 1042 {Haw, 1981).

In the instant case, Defendant has faijed to set forth any facts whatsoever to constitute
good canse for the late filing, The {iling of the instant petition must be within one year of the
date of remittitur, As such, because Defendant has failed w demonsirate either good cause or

actual prejudice sufficient 10 excuse his failure to comply with the procedural bars set forth

4 Coirngram Fries e v oo Decunoemr Comeaner g 225 S5ET- 2498 109 D00
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in NRS 34.726, Defendant’s petition should be dismissed.

III. THE ONE YEAR TIME BAR IS STRICTLY CONSTRUED.

As stated in State’s argument I supra. per Gonzales v. State, 118 Nev. 590, 53 P.3d
P01(2002), the one year time bar is strictly construed. Here, Defendant has failed to show
good cause for his late filing. As such, Defendant’s petition and all subsequent petitions for
post conviction relief should be dismissed,

IV. THE APPLICATION OF PROCEDURAL BARS IS MANDATORY.

The Nevada Supreme Court has specifically held that the district court has a duty to
cousider whether the procedural bars apply to a post-conviction petition and not arbitranly
disregard them. In State v, Eighth Judicial District Court, 121 Nev. 225, 112 P.3d 1070

(2003), the Nevada Supreme Court held as follows:

Given the untimely and successive nature of [defendant's]
petition, the district court hed a duty impased by faw 1o consider
whether any or all of [defendant’s] ¢laims were barred under
NRS 34.720, NRS 34.810, NRS 34.800, or by the law of the case
- [and] the court’s failure to make this determination here
constituted an arbitrary and unreasonable exercise of discretion.

{Emphasis added.] 12] Nev. at 234, (See also State v. Haberstroh, 119 Nev. 173, 180.81.
69 P.3d 676, 681-R2 (2003) wherein the Nevada Supreme Court held that parties canmot
stipulate to waive, ignore or disregard the mandatory procedural default rules nor can they
¢mpower a court to disregard them.) A detendant’s petition will not be considered on the
merits if it is subject to the procedural bars and no good cause is shown. [d. Again,
Defendant has not shown good cause for filing an untimely petition, and thus his petition
should be dismissed.

If the count nonetheless wishes to consider the merits of Defendant’s petition, the
State submiis as follows:
Iy
i
Ji
I

Ln

CrFmgram FilesNed v, oo Decunmnm Lo aner s ? ZRSGET-FiE] 01 TN

2111




o T S B e S 17 S U U S S S

e i REEe =T ey
o N I " N e |

— g
-] & LA

I8

Y. DEFENDANT RECEIVED EFFECTIVE ASSISTANCE OF COUNSEL
AT SENTENCING.

In order to assert a claim for ineffective assistance of counsel, a defendant must prove
that he was denied “reasonably effective assistance™ of counss! by satisfying the two-prong
test set forth m Strickland v. Washington, 466 U.S. 668, 686-87. 104 S.Ct, 2052, 2063-64
(1984). Under this fest, the defendant must show: first. that his counsel's Tepresentation fell
below an objective standard of reasonableness, and second, that but for counsel's errors,
there is a reasonable probability that the result of the proceedings would have been different.

See Strickland. 466 U.S. at 687-688, 604, 104 5.C1. at 2065, 2068. “Effective counsel does

not mean erroriess counsel, but rather counsel whose assistance is “[wlithin the range of
competence demanded of attorneys in criminal ¢ases.”” Jackson v, Warden, Nevada State
Prison. 81 Nev. 430, 432. 537 P.2d 473, 474 (1975) (quoting McMann v, Richardson. 397
U.S. 759, 771,90 5.Ct. 1441, 1449 (1570)).

The court begins with the presumption of effectiveness and then must determine
whether the defendant has demonstrated by a preponderance of the evidence that counsel

was meffective. Means v. Statg, 120 Nev. 1001, 103 P.3d 35 (2004). This analysis does not

indicate that the court should “second guess reasoned choices between trial tactics. nor does
it mean that defense counsel, to protect himself against allegations of inadequacy, must make
every conceivable motion no matter how remote the possibilities are of success.” Donovan,
94 Nev. a1 675, 584 P.2d a1 711; citing Cooper, 551 F.2d at 1166 (Sth Cir. 1977). la essence,
the court must "judge the reasonableness of counsel's challenged conduct on the facts of the
particular case, viewed as of the time of counsel's conduct.” Strickland, 466 U.S. at 690, 104
S.Ct. at 2066.

Even if a defendant can demonstrate that his counsel's representation fell below an
objective standard of reasonableness. he must still demonstrate prejudice and show a
reasonable prebability that, but for counsel's errors, the resnlt of the trial would have been
different. MgcNelton v, State, 115 Nev. 396, 403, 990 P.2d 1263. 1268 (1999) {citing
Strickland, 466 U.S. at 687.) “A reasonable probability is a probability sufficient to
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underming confidence in the outcome.” Id. {citing Strickland. 466 U.S. at 687-89, 694).

Here, Defendant clains his counsel was ineffective for failing to request a
continuance at sentencing in order to review the transcripts of Co-Deferdant Wesley's trial,
50 that counsel would be prepared to rebut any presumptions or mferences that may have
been made by the trial court. However, Defendant fails to realize that client representation
during sentencing proceedings is a strategic decision that is entitled to deterence per
Strickland. Defense counsel argued vigorously on Defendant’s behalf. See pages 12-16 of
Transenpt of July 3, 2008. Defendant’s present allegation that counsel should have
proceeded differently is the type of hindsight criticism that Strickland cautions against.

Furthermore, Defendant has failed to meet the prejudice prong of Strickland.
Defendant has not shown that if counsel had in fact proceeded as Defendant claims counsel
should have, that there is o reasonable probability that Defendant would have received a
more lenient sentence. Defendant admitted his guilt in this case and took responsibility for
his actions. [t was this admission that prompted the court to sentence Defendant in such 2
manmner, not counsel’s chosen mode of representation. As such, since Defendant has not
demonstrated counsel was deficient per Strickland. his Petition should be denied.

¥L. DEFENDANT'S CLAIM THAT APPELLATE COUNSEL WAS

INEFFECTIVE LACKS MERIT,

To succeed on a claim of meffective assistance of appellate counsel, the defendant
must satisfy the two-prong test set forth by Strickland: that 1) appellate counsel’s conduct
fell below an ohjective reasonable standard, and 2) the omitted issue had a reasonahle
probability of success. 466 U.S. ar 687-688, 694, 104 8. C1, a1 2065, 2068. There is a sirong
presumption that appellate counsel's performance fell within “the wide range of reasonable
professional assistance.” See United States v, Aeuirre, 912 F.2d 555, 560 (2nd Cir. 1990).

The Nevada Supreme Court has held that all appeals must be “pursued in a manner
meeting high standards of diligence, professionalism and competence.” Burke v. State. 110
Nev. 1366, 1368, 887 P.2d 267, 268 (1994). In Jones v. Barnes, 463 1.S. 745, 751-32, 103
8. Ct. 3308, 3313 (1983), the Supreme Court recognized that part ol professional diligence
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and competence involves “winnowing out weaker arguments on appeal and focusing on one
central issue if possible, or at most on a few key issues.” In particular, & “brief that raises
every colorable issue runs the risk of burying pood arguments . . . in a verbal mound made
up of strong and weak contentions.” Id. at 753, at 3313. The Court also held that. “for
judges to second-guess reasonable professional judgments and impose on appointed counse!
a duty to raise every ‘colorable’ claim suggested by a client would disserve the very goal of
vigorous and effective advocacy.™ [d. at 754, ;1 3314,

Here, Defendant claims appellate counsel was ineffective for failing to cite to case
law to support argument regarding the District Court’s ability to consider 2 Co-Defendant’s
trial at sentencing. However, appellate counsel presemted sufficient argument as to other
issues that the Nevada Supreme Court did consider on the merits. The style of client
representation and strategy employed by appellate counsel is entitled to deference per
Strickland. Counsel’s conduct did not fall below an objectively reasonable standard. The
issue lacking case law citation was essentially moot. Moreover, should counsel's conduct be
deemed unreasonable, Defendant cannot satisfy the prejudice prong of Strickland. Defendant
cannot show a reasonable likelihood that the findings of the Court would have been different
had appellate counsel proceeded in the fashion Defendant clatims coumsel should have, Thus,
Defendant’s claim is without merit.
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CONCLUSION
Based on the foregoing arguments, the State respectfully requests that the Court
dismiss Defendant’s Petition for Writ of Habeas Corpus.
DATED this Ist day of Navember, 2011,
Respectiuily submitted,

DAVID ROGER
Clark County District Attorney
Nevada Bar 2002781

BY /s/LISA LUZAICH

LISA LIIZAICH
Chief Deputy District Attomey
Nevada Bar #005144

CERTIFICATE OF ELECTRONIC FILING

I hereby certify that service of the above and foregoing, was made this 1st day of

November, 2011, by Electronic Filing to:

KEITH BROWER, ESQ.
Email: kebroweridaol.com

‘st HOWARD CONRAD
Secretary for the District Attorney's Office
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Dapuby Dlarcler Atiornmy
For the Defendant: Xeltk Orower. Esq.
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the Defpadants, and ynfoctunacely
Lovelock 18 not che ossiest prison to
geL into.

I have to fly Lnto Reno,

THE COURT: It im a lovely
drawd.

MB. BROWER: Thelr visits are

ocnly Mondey morning, 9g if vou can

give me Sarhaps 75 cays.

THE COURT: You.gat it:

MA. BRCWER: 3 montha would
be [ine, Jodge.

THE CLERK: April 18th

MBE. BROWIH: Judge, can you
give ma until nextc Mooday The
Z5%RY

THE COURTT April 25%ch,
opening.

ME. SOHIFALACOUAR: The
mintmam, 1 think. is €0 days. I
dan's know if -=

MR. HROWEAR: Il you waﬁt o

give them a litcle more, [ am okay

with that, poragent to atipulatlon,

depending when I g&t o she prison

o m_'-\l o L] b

laa Veqas, Hevpda. Thursday, Januarcy
2013

THZ COORT: Etate of Nevada
varsus Wiltsom.

MR. BROWER: May we approach
very bBriesly?

THE COAIRT: Sure.

THE COURT: Oelacian Wilson,
who 13 not peeaent, bur im cuscody
4t the Weévada Departmerc of
Corractlons

We nesd » Lrielfing
scheduls.

MR, We do

ERCWER ¢ I
received & Dankec's boxoof documanta
from Jam Weramgas on thiz --

THE COGRT: [ you want a
lictle mare chan 457

MA. CRCWER: He 13 accoakly
vp in Lavalock, o che problem I hawe
i3 wd hawve ta viait personally with

and ask for bime, [ am sure the Stace

will giwe 2t to me.

I am okay with giving tham
merd time., I have a oka hundred page
hanoweiteen weit that my clisag
wanted me to file.

THZ CLERE: Honday, July 25,
iz 80 days,

MA. BROWER: Judge, T will he
naceowing the rsopes,

THE COURT: 20 or S0 days?

HE. BROWER: If you can give
me &0 to realy.

THE CCLRT: We will aeb it

down foT Argument. Can you do it
Qerohes dEh?
THE CLERK: Octoher 4kh.

MR, BROWEE: Thiz was one

Wihdre there wac a time acguoent, but

i have been dppointed and Will be

doing che bBriefing schedule porsusnt

Lo Gur ordes today,
THE LGURT: Excellent,
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STRTE OF HEVADA |

CLARE COLHTY

I, Robart A. Cangemi, CCR BAE, do

'hertby cortifly that I peported the foreguing

Procmedings, and that the same im troe and
accurace a3 rceflected by my original machine
zhorzhand notea taken &b aaid time and place
biefers the Hon. Jamea M, Bixler, Disecice
Coure Sudge presiding.

Catod ac Las Weqas, Hgfaday this 15ch

Robert &. Cangewmi, CCR OB
Cerzified Court Reportar
Lax Vegas, Wevada
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Keith C, Brower. Esy.

Mevada Bar #007288

The [Law Offices Of Keith . Brower, L1LC
8275 South Eastern Suite 200

Las Vegas, NV 89123

(214314921

Atterney For The Defondant

EIGHTH JUDICIAL DISTRICT COURT COURT )
Electronically Filed

4714 P
CLARK COUNTY, NEVADA 200201108 M

[ STATE OF NEVADA, ) %;_ i*é&'*“'—
} Case No.:  D7C25 f o e
Plaimitiff, 3 Depr. No: XXV
Vi, %
DELARIAN WILSON, %
! 104 1566773 }
Defendant %

RESPONSE TO DEFENDANT'S PETITION FOR WRITOF
HABEAS COPRUS (POST-CONVICTION) AND MOTION TO DISMISS

Dretendant. by and through his aitomey makes the following urguments regarding the

Stale’s response to his Petition For Writ Of Habeas Corpus.

Dufendant’s Petition For Writ Of Habeas Comus ( Post-Conviction) is limely, This
honorable Coun has found good cause for the delay in the (iling of Defendant’s Post-
B Comviction Whit, and as such the State’s arguments to dismiss are MOOT.

Defendant did not receive the adequale assistance of counset at his sententing or on
appeal. The State would have this Court befieve thut because counse! showed up al
H sentencing and filed an appeal that counsel was udequate. This is simply not trae, Ar
sentenging, this Court stated that it was aware that Defendant was the “ringleader™. This
knowledge was gamered from a trial held on the Co-Defendant’s case. As counsg had

! neither wiinessed tie trial, or reviewed the transeripts, hie could not be adequateiy prepuared

0 argue mitigating facts at the sentencing, ‘Thus, a8 stated in Defendant's petition. he did

not receive adequute counsel under United States v. Sullivan, 694 .2d 1348 (US C1. App.

1p2121
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2™ Cir { 19%2) and Gardner v. tlorida. 430 LL8, 349, 97 S.C1. 1197, 51 [.Bd. 2d 393 (1977).

Additionaliy. Defendant would poin out that these (rial transcripts were BECESSAY 0 presen

mitigating evidence so that Counsel would be aware of the arguments thit had been

presented to this honorzble Court and as such, Counsel, and Appellate Counsels.

performance was inadequale. See Linited Stares v. Revnoso, 254 F.3d 467 (3rd Cir 2001
flated this 5th day of December 2011,

Y mwﬂr'“E:q""":"""""""""""""
Altorney For The Defendant
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DAVID ROGER

Clark County District Attomey

Nevada Bar #002781

LISA LUZAICH

Chief Deputy District Attorney

MNevada Bar #005056

200 Lewis Avenue

Las Vegas, Nevadz 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintify, | CASENO:  07C232494-1
DEPTNO:  XXIV
" DELARIAN WILSON,
#1966773

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDFER

DATE QF HEARING: DECEMBER 3, 201}
TIME OF HEARING: 8:30 A.M,

THIS CAUSE having come on for hearing before the Honorable Judge JAMES
BIXLER, District Judge, on the 13th day of December, 2011, the Petitioner not being

| present, represented By KEITH BROWER, ESQ,, the Respondent being represented by
DAVID ROGER, District Atiorney, by and 1hrough LISA LUZAICH, Chief Deputy District
" Attorney, and the Court having considered the matter, including briefs, transcripts,
arguments. of counsel, and documents on file herein, now therefore, the Court makes the

following findings of fact and conclusions of law:

i
T T T T

£ FFGE
Flagimgps ol Fael, Comclutions of Law asd L
1720541
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FINDINGS OF FACT
On April 17, 2007, the Siate of Nevada (hereinafter *State™) filed an Amended

Criminal Complaint charging Delarian K. Wilson (hereinafter “Defendant™)
with the following: Conspiracy to Commit Burglary {Gross Misdemeanor —
NRS 199.480, 205.060); Conspiracy to Commit Robbery (Felony — NRS
199,480, 200.386); Burglary whilg in Possession of a Deadly Weapon (Felony —
NES 2605.060); Robbery with Use of a Deadly Weapon (Felony — NRS 200.380,
193.165): Assault with Use of a Deadly Weapon (Felony ~ NRS 200471,
193.165); First Depree Kidnapping with Use of a Deadly Weapon (Felony -
NRS 200.310, 200.320, 193.165) Sexual Assault with Use of a Deadly Weapon
(Felony — NRS 200,364, 200.366, 193.165); Coercion with Use of a Deadly
Weapon (Felony — NRS 207.193, 193.165); and Open or Gross Lewdness with
Use of a Deadly Weapon (Gross Misdemeanor — NRS 201,210, 193,165).
Thereafter, Defendant entered into negotiations with the State, and on August
29, 2007, the State filed an Information charging Defendant with the crimes
alleged in the Amended Criminal Complaint.

On March 28, 2008, the Siwate filed an Amended Information charging
Defendant with the following: Counts 1 and 2 - Robbery with Use of a Deadly
Weapon (Felony — NRS 200.380, 193.165); and Count 3 - Sexual Assault
{Felony — NRS 200.364, NRS 200.366) and Defendant entered into a Guilty
Plea Agreement with Lhe State whereby he pled gullty o the crimes alleged in
his Amended Iaformation. On April 1, 2008, the court conducted its guilty plea
canvass of Defendant and accepted his guilty plea.

On July 3, 2008, Defendant was sentenced as follows: Count [ — Robbery with
Use of a Deadly Weapon — a maximum of 180 months with a minimum parole
ehigibility of 72 months, with an equal and consecutive term, for the use of a
deadly weapon, of a maximum of 130 months and a minimum of 72 months;

Count 2 — Robbery with Use of a2 Deadly Weapon — a maximum of 180 months

2 PAWPDOCSIFOF il v THOATIRI 1N doe
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with 2 minimum parole eligibility of 72 months, with an equal and consecutive
term, for the use of a deadly weapon, of 2 maximum of |R0 months and a
minimum of 72 menths; and Count 3 — Sexual Assault — Life with the possibility
of parole after 10 years. The court ruled thal all sentences were to run
consecutive to one another, The court also granted Defendant five hundred
(500) days credit for ime served.

Defendant’s Judgment of Conviction was filed on July 16, 2008,

On August 5, 2008 Defendant filed his Notice of Appeal.

On Juty 7, 2009, the Nevada Supreme Court affirmed Defendant’s Judgment of
Conviction (Case No 52104} Remittitur issued on August 4, 2009.

On October 10, 2011, Defendant filed a Pelition for Writ of Habeas Corpus. On
November 1, 2011, the State filed its Response and Motion to Dismiss
Defendant's Petition. |
Defendant’s petition, filed October 10, 201], was filed outside the one-ycar
limitation as strictly mandated by NRS 34.726; as such, the petition is time
barred.

A petition subject to procedural bars may be considered on its merits if good

cause is shown.

Defendant failed to plead facts sufficient to demenstrate to the satisfaction of
the court that pood cause for delay exists sufficient (o overcome the one-yesr
\ime bar.

Defendant received effective assistance of trial counsel.

Defendant received effective assistance of appellate counsel.

Defendant’s petition is denied procedurally and on the merits.

Defendant’s petition was time barred prior to Mr. Brower being appointed.

PAWFDOCE FOPwullyingh THOTHG 1 707 do;
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CONCLUSIONS OF LAW
1. The mandatory provisions of NRS 34,726 read:

1, Uniess there 15 good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within I year after entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within 1 year after the
sdapreme court issues its remittitur. For the oses of this
subsection, good cause for delay exists ill:l ufhpe petitioner
demonstrates to the satisfaction of the coun:

(a) That the delay is not the fault of the petitioner; and

{b) That dismissal of the petition as untimely will unduly
prejudice the petitioner.

(Emphasis added).

2 NRS 34,726 has been strictly applied. In Gonzales v. State, 118 Nev, 590,
593, 590 P.3d 901, 902 (2002), the Nevada Supreme Court rejected a habeas petition that

was filed two days late, pursuant to the “clear and unambiguous™ mandatory provisions of
NRS 34.726(1). Gonzales reiterated the imporiance of filing the petition with the district
court within the one year mandate, absent a showing of “good cause™ for the delay in filing.
Id, at 593, 590 P.3d at 902. The one-year tlime bar is therefore strictly construed.

3. “In order to demonstrate good cause, a petitiongr must show that an
impediment external to the defense prevented him or her from complying with the state
procedural default rules.” Hathaway v, State, 119 Nev. 30, 71 P.3d 503, 506 (2003); citing
Pellegrini v. State, 117 Nev, 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v. Siate. 110
Nev. 349, 333, 871 P.2d 944, 946 (1994} Passanisi v. Director, 105 Nev, 63, 769 P.2d 72
(1989}, see also Crump v, Warden, 113 Nev. 293, 295, 934 P.2d 247, 252 (1997); Phelps v.
Dhrector, 104 Nev. 656, 764 P.2d 1303 (1988).

5. Such an extemal impediment could be “that the factual or legal basis for a
claim was not reasonably available to counszl, or that *some interference by officials’ made
compliance impracticabie.” Hathaway, 71 P.3d at 506, quoting Murray v. Carrier, 477 U.S.
478, 488, 106 §5.Ct. 2639, 2645 (1986); see also Gonzales, | 1B Ney. at 595, 53 P.34 at 904;
7 citing Harris v. Warden, 114 Nev., 956, 959-60 n. 4, 964 P.2d 785 n. 4 (1998).

4 FAWPDOCREOR Uy THOTHOT 1 162 dov
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‘6. In addition, to find good cause there must be a “substantial reason; one that
affords a legal excuse.” Hathaway, 71 P3d a1 506; quoting Colley v. State, 105 Nev, 235,
236, 773 P.2d 1229, 1230 (1989), quoting State v. Estencion, 625 P.2d 1040, 1042 {Haw.
1981).

—

7. The Nevada Supreme Court has specifically held that the districl court has a
duly to consider whether the procedural bars apply to a post-conviction petition and not
arbitrarily disregard them. In State v, Eighth Judicial District Court, 121 Nev. 225, 112 P.3d
1074Q (2005), the Nevada Supreme Court held as follows:

R e I A ¥ T S '

Given the untimely and successive nature of [defendant’s)
petition, the district court kad a duty impesed by law 1o consider
whether ang' or 8ll of [defendant’s] claims were barred under
NRS 34,726, NRS 34.810, NRS 34,800, or by the law of the case
. . . [and] the court's failure to make this determination here
constHuted an arbitrary and unreascnable exercise of discretion,

b B e D

[Emphasis added.] 121 Nev. at 234. (See also State v. Haberstrob, 119 Nev. 173,
185-81, 69 P.3d 676, 681-82 (2003) wherein the Nevada Supreme Court held that parlies

—y
L% R Y

cannot stipujate to waive, ignore or disregard the mandatory procedural default rules nor can

i
=g}

they empower a court to disregard them.) A defendant’s petition will not be considered on

]

the merits if it is subject to the procedural bars and no good cause is shown. [d.

—
oo

3. In order lo assent a claim for ineffective assistance of counsel, a defendant

W

must prove that e was denied “reasonably effective assistance” of counsel by satisfying the
two-preng test set forth in Strickland v. Washington, 466 1.8, 668, 6R6-87, 104 S.C1 2052,
2663-64 (1984). Under this test, the ﬂcfendant must show:; firsy, that his counsel's

s S o S S
L I

representation fell below an objective standard of reasonableness, and second, that but for

]
[ ]

counsel's errors, there is a reasonable probability that the result of the proceedings would

have been different. See Strickland, 466 LS. at 687688, 694, 104 S.Ct. a1 2065, 2068,

| S Y |
LI B -3

“Effective counsel does not mean errorless counsel, but rather counsel whose assistance is

T
L=

‘[wiithsn the range of competence demanded of attomeys in criminal cases.”™ Jackson v.
Warden, Nevada State Prison, 91 Nev. 430, 432, 337 P.2d 473, 474 (1975) {guoting
McMann v. Richardson, 367 11,8, 739, 771, 90 S.C1. 1441, 1449 {19703).

ol
ot |

J
o
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9. The court begins with the presumption of cffectiveness and then must
determine whether the defendant has demonstrated by a preponderance of the evidence that
counsel was inelfective. Means v. State. 120 Nev. 1001, 103 P.3d 35 (2004). This analysis
does not indicate that the court should "second guess reasoned choices between irial tactics,
nor does it mean that defense counsel, to protect himself against allegations of inadequacy,
must make every conceivable motion no matter how remote the possibilities are of success.”
Donovan, 94 Nev. at 675, 584 P.2d at 71}; citing Cooper, 551 F.2d at 1166 (9th Cir. 1977).

In essence, the court must "judge the reasonableness of counsel's challenged conduct on the

=T = e I = T R &

facts of the pamicular case, viewed as of the time of ¢ounsel's conduct." Strickland, 466 U.S.
at 690, 104 8.Ct. at 2066.

= 3

10,  Ewven if a defendant can demonstrate that his counsel’s representation fell

¥

below an objective standard of reasonableness, he must still demonstrate prejudice and show

Ll

a reasonable probability that, but for counsel’s errors, the result of the trial would have been
different. McNelton v. State, 115 Nev, 396, 403, 990 P.2d 1263, 1268 {(1999) (l:,itilng
Strickland, 466 U.S. at 687.) *“A reasonable probability is a probability sufficient to

— =
L R

undermine confidence in the cutcome.” 1d. (citing Strickland, 466 1.5, a1 687-89, 604),

e
1

Il To succeed on a claim of inetfective assistance of appellate counsel, the

ol

defendant must satisfy the two-prong test set forth by Strickland; that 1) appellate counsels

[
Wo

conduct fell beiow an objective reasonable standard, and 2} the omitied issue had =

reasonable probability of success, 4686 UL.S. at 687-688, 694, 104 S, Ct at 2065, 2068,

]
=

[ %)
—

There is a strong presumption that appeliate counsel's performance fell within “the wide

R0 ]
s |

range of reasonable professional assistance.” See United States v. Apuirre, 912 F.2d §55,
560 {2nd Cir. 1990).

L B o
- Y]

12.  The Nevada Supreme Court has held that ail appeals must be “pursued in a

b
LF

manner meeting high standards of diligence, professionalism and compelence.” Burke v,
State, 110 Nev. 1366, 1368, 887 P.2d 267, 268 (1994). In Jones v. Barnes, 463 U.S. 745,
751-52, 1063 S. Cir. 3308, 3313 (1983), the Supreme Courl recognized that pan of

L]
]

a2
]

{8 ]
[+ -]

professional diligence and competence involves “winnowing out weaker arguments on

& FWPDOCSIFOR outying THOVTHOE 1702 doc
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appeal and focusing on one central issug if possible, or at most on a few key issues.” In
particular, a “brief that raises every colorable issue runs the risk of burying good arguments ,
.+ in & verbal mound made up of strong and weak contentions.” 1d. at 753, at 3313. The
Court also held that, “for judges to second-guess reasonable professional judgments and
impose on appointed counsel a duty to raise every ‘colorable” claim suggested by a client
would disserve the very goal of vigorous and effective advocacy.” 1d, at 754, at 3314,
" ORDER
THERETFORE, IT 1S HEREBY ORDERED that the Petition for Post-Conviction

Relief shall be, and s, dgjfi — {.)3 2.
DATED this day of Deeember,

%

DAVID ROGER

DISTRICT ATTORNEY
Mevada Bar #002781

A [ T A ]
Chief Deputy Distriet?
Nevada Bar #005056
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CERTIFICATE QF SERVICE

i, HOWARD CONRAD, certify that on the [9th day of December, 2011, [ mailed &

copy of the foregoing proposed Findings of Fact, Conclusions of Law, and Order to KEITH
BROWER, ESQ.. AT 8275 SOUTH EASTERN AVE., LAS VEGAS, NEVADA 89123, for

his review.
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DISTRICT COURT et

CLARK COUNTY, NEVADA
“pIceNTisd -1
:E:E: ol Ealry of Decisipn 2o Ordar

T |

Peutioner, u
Vi, Case No: 070232494-1
Dept Mo: XXV

NOED

bt -y

THE STATE OF NEVADA,

NOTICE OF ENTRY OF

Respendent, DECISION AND ORDER

PLEASE TAKE NOTICE that on Janvary 6, 2012, the court eniered a decision or arder in this matisr, o
true and comrect copy of which is attached 1o this notice.
You may appeal o the Supreme Court fom Lhe decision ot order of this court. 1Y you wish 1o appesl, you
must file a aotice of appeal with the clerk of this court within ihirry-three (31) days after the due this notice i
mailed to you. This notice was malled oo January 18, 2012.
STEVEM It GRIERSON, CLERK OF THE COURT
By:
Heather Ungenmznn, Deputy C
TIFIC
[ kiereby ceriify that gn this 18 dav of fanuary 2012, | placed & copy of this Notice 6f Entry of Decision and
Order in:
The bin{s) located in the Office of the District Court Cletk of:
Clark Coungy District Atorney's Office

Anorney General's Office — Appellate Division

B The United Stazes mail addressed as follows:

Delarian Wilson # 10622177 Keith . Brower, Esqg,
PO. Box 208 8275 8, Eastern, Suie 2006
Indian Springs, NV B3070 Las Vegas, NY 89123

Heather Ungermann, Deputy gﬁ
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DAVID ROGER

Clark County District Aucrney
Mevada Bar #002751

LI1SA LUZAICH

Chief Depuiy District Aitomey
Nevada Bar #005056

200 Lewis Avenue

Las Vepas, Nevada 89155-2212
(102) 671-2500

Attlomey for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

WOt - o A B W R

=

THE STATE OF NEVADA, )
Plaintiff, CASE NO: 07C23249%4-1
-¥5e DEFT NO: XXIV

o
L S R

DELARIAN WILSON,
1966773

e

Defendant.

h

FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDER

DATE OF HEARING: DECEMBER 13, 2011
TIME OF HEARING: 8.30 A M.

THIS CAUSE having come on for hearing before the Honorable Judge JAMES
BIXLER, District Judge, on the 13th day of December, 2011, the Petiticner not being
present, represented By KEITH BROWER, ESQ., the Respondent being represented by
DAVIE ROGER, District Attoengy, by and through LISA LUZAICH, Chief Deputy District

L |

Anomey, and the Court having considered the marter, inchuding briefs, transeripts,

arguments of counsel, and documents on file herein, now therefore, the Courl makes the

following indings of fact and conclusions of law:
#
i

- T

FHT
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FINDINGS OF FACT
On April 17, 2007, the State of Nevada (hereinafter “State™) filed an Amended

~ Criminal Complaint charging Delarian K. Wilson (hereinafter "Defendant™)

with the following: Conspiracy to Commil Burglary (Gross Misdemeanor —
NRS 199480, 205.060); Conspiracy to Commit Robbery {Felony — NRS
199.480, 200.380); Burglary while in Possession of a Deadly Weapon (Felony -
NRS 205.060); Robbery with Use of a Deadly Weapon (Felony - NRS 200,386,
193.163); Assault with Use of a Deadly Weapon (Felony — NRS 200.47],
193.165); First Degree Kidnapping with Use of a Deadly Weapon (Felony -
NRS 200.310, 200.320, 193.165); Sexual Assault with Use of a Deadly Weapon
(Felony — NRS 200364, 200.366, 193.165), Ceercion with Use of a Deadly
Weapon (Felony — NRS 207.190, 193.165); and Open or Gross Lewdness with
Use of 2 Deadly Weapen (Gross Misdemeanor — NRS 201.210, 193.165),
Thereafter, Defendant entered into negotiations with the State, and on August
20, 2007, the State filed an Information charging Defendant with the crimes
alleged in the Amended Criminal Complaint. '
On March 28, 2008, the State filed an Amended Information charging
Defeadant with the following: Counts | and 2 - Robbery with Use of a Deadly
Weapon (Felony — NRS 200.380, 193,165); and Count 3 - Sexual Assault
(Felony — NRS 200.364, NRS 200.366) and Defendant entered into a Guilty
Plea Agreement with the State whereby he pled guilty to the crimes alleged in
his Amended Information. On April 1, 2008, the court conducted its guilty plea
canvass of Defendent and accepted his guiity plea.

On luly 3, 2008, Defendanl was sentenced as follows: Count 1 — Robbery with
Use of a Deadly Weapon - a maximum of 180 months with 2 minimum parole
eligibility of 72 months, with an equal and consecutive term; for the use of a
deadly weapon, of & maximum of 180 months and g minimum of 72 months:

Count 2 — Robbery with Use of a Deadly Weapon — a maximum of 180 months

2 FAWPLOCSF O oulyinglFHIIH 1 702 doc
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with a minimum paroie eligibility of 72 months, with an equal and consecutive
term, for the use of a deadly weapon, of a meximum of 180 months end a
minimum of 72 months; and Count 3 - Sexual Assauit — life with the possibility
of parole after 10 years. The court ruled that all sentences were to run
consecutive to one another. The court also granied Defendant five hundred
({5007 days credit for time served,

Defendant's Judgment of Conviction was filed on July 16, 2608,

On August 5, 2008 Defendant filed his Notice of Appeal.

On huly 7, 2009, the Nevada Supreme Court affirmed Defendant’s Judgment of
Conviction (Case No 52104). Remittitur issued on August 4, 2009,

On October 10, 2011, Defendant filed a Petition for Writ of Habeas Corpus. On
November 1, 2011, the Staie filed its Response and Motion to Dismiss
Defendant’s Petition. |
Defendant's petition, filed October 16, 2011, was filed outside the one-year

L = R - e I - SR T W S X R

o]

p— g o

limitation 83 strictly mandated by NRS 34.726; as such, the petition is time

il
o

barted.

fa—
=

A petition subject to procedural bars may be considered on its merits if good

cause is shown,

Defendant failed to plead fects sufficient 1o demonsiraie 1o the satisfaction of
the court that good cause for delay exists sufficient 1o overcome the one-year
time bar.

Defendant received effective assisiance of trial counsel,

Defendant received effective sssistance of appellate counsel.

Defendant’s petition is denied procedurally and on the merits.

Defendant’s petition was time barred prior to Mr, Brower being appointed. .

PO PDOCSF O ithyiog THOTHINA 709 doc
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CONCLUSIONS OF LAW
l.  The mandatory provisions of NRS 34.726 read:

}, Unless there is good cause shown for delay, a petition that
chalienges the validity of a judgment or sentence must be filed
within I year afier entry of the judgmen! of conviction or, if an
appeai has been taken from the judgment, witkhin 1 year after the
Supreme court issues ils remmitfiiur, For the oses of this
subsection, good cause for delay exists ilF "Impg petitioner
demonstrales to the satisfaction of the court;

(a) That the delay is not the fauli of the petitioner; and

(b} That dismissal of the petition as untimely will unduly
prejudice the petitioner.

(Emphasis added).

2. NRS 34.726 has been siwictly applied. In Gonzales v. State, 118 Nev. 590,
393, 590 P.3d 901, 902 (2002), the Nevada Supreme Court rejected a habeas petition that
was filed two days late, pursuant to the “clear and unambigucus™ mandatory provisions of
NRS 34.726(1). Gonzales reiterated the importance of filing the petition with the district
court within the one year mandaig, absent s showing of "good cause™ for the delay in filing.
Id, at 593, 590 P.3d at 902, The one-year time bar is therefore strictly construed.

3 “In order to demonstrate good cause, a petitioner must show that an
impediment external to the defense prevented him or her from complying with the state
procedural default rules.” Hathaway v. State, 119 Nev. 30, 71 P.3d 503, 506 {2003); citing
Pellegrini v. State, |17 Nev. 860, 886-87, 34 P.3d 519, 537 (2001); Lozada v_State, |10
Nev, 348, 353, 871 P.2d 944, 946 (1994); Passanisi v. Director, 105 Nev. 63, 769 P.2d 72
(1989); see alse Crump v, Warden, 113 Nev, 293, 295, 934 P.2d 247, 252 (1997); Pheips v.
Director, 104 Nev. 656, 764 P.2d 1303 (19838).

5 Such an external impediment could be “that the factual or legal basis for a
claim was net reasonably evailable to counsel, or that ‘some interference by officials’ made
compliance impracticable.” Hathaway, 71 P.3d at 506; quoting Murray v, Carrier, 477 11.S.
478, 488, 106 S.C1. 2639, 2645 (1986); see also Gongales, 118 Nev. a1 595, 53 P.3d at 904;
citing Haris v. Wardon, 114 Nev. 956, 959-60 n. 4, 964 P.2d 785 n. 4 (1998),

d BAWPDOCSUFO ol g THOTHE | 162 doc
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8, In addition, to find good cause there must be » “substantial reason; one thar
affords a legal excuse.™ Hathaway, 71 P.3d ar 506; quoting Colley v. State. 105 Nev. 235,
236, 773 P.2d 1229, 1230 (1989), guoting State v. Estencion, 625 P.2d 1040, 1042 (Haw.
1981).

T The Nevada Supreme Court has specifically held that the district court has a
duty to consider whether the procedural bars apply to a post-conviction petition and not

arbitrarily disregard them, In State v. Eighth Judicia) District Coun, 121 Nev, 225, 112 P.3d
LO7C (2005), the Nevada Supreme Court held as follows:

Given the untimely and successive nature of [defendant’s)
petition, the district coun kad a duty T.r &d by faw 10 consider
whether any or all of l[dcfendant's claims were barred under
NRS 34,726, NRS 34.810, NRS 34,800, or by the law of the case
.. . [and the court's fmlure to make this determinalion here
constituted an arbitrary and unreasonable exercise of discretion.

[Emphasis added.] 121 Nev. at 234, (See also State v. Habersteoh, 119 Nev. 173,
I80-81, 69 P.3d 676, 681-82 (2003) wherein the Nevada Supreme Court held that parties

cannot stipulate 10 waive, ignore or disregard the mandatory procedural default rules nor can

they empower a courl (o disregard them.} A defendant's petition will not be considered on

the merits if it is subject to the procedural bars and no good cause is shown. Id.

8. in order to assert & claim for ineffective assistance of counsel, a defendant
must prove that be was denied “reasonably effective assistance™ of counsel by satisfying the
WO-prong iest set fm.'th in Strickland v _Washington, 466 U.S, 668, 686-87, 104 5.Ct. 2052,
2063-64 (1934). Under this test, the defendant must show: first, that his counsel's
representation fell below an objective standard of reasonableness, and second, that but for
counsel’s errors, there is & reasonable probability that the result of the proceedings would
have been different. See Sirickland, 466 U.S. at 687688, 694, 104 S.C1. at 2065, 2068,
“Effective counsel does nol mean erroriess counsel, but rather counsel whose assistance is
‘[wlithin the range of competence demanded of attommeys in criminal cases.”™ Jackson v,
Warden, Nevads Staie Prison, 9] Nev, 430, 432, 537 P.2d 473, 474 (1575} (guoting
McMann v_Richardson, 397 1.8, 755, 771, 90 5.Cr. 1441, 1449 (197)).

5 PAWPDOCSF O outtying THOTEG | 702, doc
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9 The court begins with the presumplion of effectiveness and then must
determine whether the defendant has demonstrated by a preponderance of the evidence that
counsel was incffective. Means v, State, 120 Nev. 1001, 103 P.3d 35 (2004). This analysis
does not indicale that the cour should "second guess reasoned choices between trial tactics,
noc does it mean that defense counsel, to protect himself agains: aliegations of inadeguacy,
must make every conceivable motion no matter how remote the possibilities are of success.”
Donovan, 94 Nev. at 675, 584 P.2d at 711; citing Cooper, 551 F.2d ot 1166 (9th Cir. 1977).

In essence, the court must "judge the reasonableness of counse?’s challenged conduct on the

facts of the particular case, viewed as of the time of counsel's conduct.” Strickland, 466 U.S.
at 699, 104 S.Ct. at 2068.

10.  Even if a defendant can demonsirate that his counsel’s representation fell
below an objective siendard of reasonableness, he must still demonstrate prejudice and show
a reasonable probability thae, but for counsel's errors, the result of the trial wounld have been
different. McNelton v. State, 115 Nev. 395, 403, 990 P.2d 1263, 1268 (i1599) (citing
Strickland, 466 U.S. at 687} “A reasonable probability is a pmbatlillity sufficient to

undermine confidence in the outcomne.” 1d. (citing Strickland, 466 U.5. at 687-89, 694).
11.  To succeed on a claim of ineffective assistance of appellate counsel, the

defendant mus! satisfy the two-prong test sat forth by Strickland; that 1) appellate counsel’s
conduct fell below an objective reasonable standard, and 2) the omitted issue had
reasonable probability of success. 466 U.S. al 687-688, 694, 104 S. C1. at 2065, 2068.
There is a strong presumption that appellale counsel's performance fell within “the wide
range of reasonable professional assistance.” See United States v. Apuirre, $12 F.24 555,
560 (2nd Cir, 1990),

12, The Nevada Supreme Court has held that al? appeals must be “pursued in a
manner mesling high standards of diligence, professionalism and competence.” Burke v.
State, 116 Nev, 1366, 1368, 887 P.2d 267, 268 (1994). In Jones v. Barnes, 463 U.5. 743,
731-52, 103 8. Ct. 3308, 3313 (1983), the Supreme Court recognized that part of

professional diligence and competence involves "winnowing out weaker ATEUmMENTS on

: “‘Wm“""‘"’”"lﬂ“b“é‘]i:i‘;




appezl and focusing on one ceniral issue if possible, or at most on a few key issues™ In

particular, a “brief that raises every colorable issue runs the risk of burying good arguments .
. it a verbal mound made up of sirong and weak contentions.™ I¢. ar 753, at 3313, The
Court alsg held that, “for judges to second-guess reasonable professicnal judgments and
impose on appointed counse) a duty to rise every ‘colorable’ claim suggested by a client
wnuld dlssewe the very goal of vigorous and efﬁ:ctwe advocacy.” 1d. &t 754, a1 3314
UR_DER
THEREFORE, IT 1S HEREBY ORDERED that the F;!titiorn for Post-Conviction

Relicf shall be, and is, g ")3 g
DATED this L day c:-chccm‘Bcr
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DISTRICT ATTORNEY
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CERTIFICATE OF SERVICE
{, HOWARD CONRAD, certify that on the 19th day of December, 2011, 1 mailed a
copy of the foregoing proposed Findings of Faet, Conclusions of Law, and Order to KEITH
BROWER, ESQ}., AT 8275 SOUTH EASTERN AVE., LAS VEGAS, NEVADA 89123, for

his review.
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Electronicaly Filed
0173072012 07:41:02 PM

Keith C. Brower, Esqg. (2%. i(&&lﬂm——

Nevada Bar #00728

The Law Offices Of Keith C. Brower, LLC CLERK OF THE COURT
£2715 Sowth Eastern Suite 200

Las V. NV 89123

(702) 451-4921

Attormey For The Defendant

[N THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA IN

AND FOR THE COUNTY OF CLARK
STATE OF NEVADA, ) Case No.:  07C232494-]
Plaintiff, } Dept. No.: XXIV
V5.
DELARIAN WILSON,
IDH 1966773
Defendant

MOTION FOR CLARIFICATION AND/OR RECONSIDERATION OF DENIAL OF
DEFENDANT'S PETITION FOR WRIT OF HABEAS CORPUS (POST-
CONVICTION)

Delarian Wilson, hereinafter Defendant, by and through his counsel brings this
Motion For Clarification And/Or Reconsideration Of Denial Of Defendant’s Petition For
Writ Of Habeas Corpus (Post-Conviction).

On or about December 13, 2011, Defendant’s Petition For Writ Of Habeas Corpus

{Post-Conviction) was heard in this honorable Court. This petition was heard in the
Defendant’s absence. Defendant wishes to have this Court clarify, in his presence, Hs
position regarding the denial of his petition, and Defendant wishes to address issues that he
believes this Court misapplied in ruling on his petition.

Specifically. Defendant is concemed about this Court’s ruling that his petilion was
procedurally time-barred. As Defendant has attempted to make known to this Court, prior
counsel for the Defendant did not inform him of the progress of his appeal with the Nevada
Supreme Court. Defendant believes that this Court was not adequately advised of his claim
that his prior counsel did not inform him of his case status, and the Supreme Court’s denial |
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of his appeal, and instead advised Defendant that his case was still pending in the Nevada
Supreme Court. With this erronecus information from prior counsel, Defendant submits that
he could not be aware of the need to file a petition te avoid a procedural time-bar. As this
Court received information from prior counsel in a bench conference prior to the
appointment of counsel regarding the instant petition, Defendant prays that this Court can
reconsider his petition and/or clarify its decision regarding its ruling.

Defendant prays that this Court will order his presence st this proceeding and thal he
be allowed to address this Court regarding his petition at the time set forth for the hearing on
this motion.

Dated this 30" day of January, 2012,

D

ei . Hrower,

Attomey For The %ﬂ
NOTICE OF MOTION

PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion Fer
Clarification And/Or Reconsideration Of Denial Of Defendant’s Petition For Writ Of
Habeas Corpus (Post-Conviction) on for hearing onthe _~ ¢ day of February 2012, at the
hour of 8:30 a.m, in Department 24 of the Clark County District Court,

DATED this 30™ day of January, 2012.
ﬁh—"'ﬂ_—_

Keith C. Brower, Esq,
Nevada Bar# 7288

8275 South Eastern #200
Las Vegas, Nevada 89123
Attommey for Defendant

o
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KEITH C. BROWER, ES(Q.
I § NEVADA BAR#007228 . FILED
THE LAW QFFICES OF KEITH €. BROWER, LLC )
2 | 8275 SOUTH EASTERN #200 o FEB 21 20f2
3 | LAS VEGAS. NEVADA 89123 " o
214514 ,
s AT
* ORIGINAL
5
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA IN AND
6 FOR THE COUNTY OF CLARK
7 ¥ STATE OF NEVADA }
Plaindift, 3 Case No. ;070232494 )
. ) Dept. No.: XXV 1
g [ Vs ) “ arcrazant -1
R 0R
DELARIAN WILSON,
10 " ID# 1966773 % 17110
Defendant
1 ﬂ
12 )
13 | ORDERSTAVING THE FINDINGS OF FACY, CONCLUSIONS OF LAW, AND ORDER
14 ‘I It is hereby ORDERED, ADJUDGED, AND DECREED, that The Findings Of
15 Faet, Conclusions Of Law And Order fited on or about January 6, 2012 with a Notice OF Entry Of
16 | Order filed on or about fanuary 18, 2012 be stayed until Defendant’s timely filed Motion For
17 Reconsideration can be heard,
18 | IT IS5 50 ORDERED,
i
19 Dated this_ %4 ®  day of February, 2012,
20 .
2 |
22
v Respectiully Submitted By:
24 ﬂ

C. Brower, Esq

od D

RECEVER
FEB 21 2042
'S-g P
m——aGLERK OF THE €

co2t 42
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Electronicaly Filed
Q2/21/2012 05:28:04 PM

KEITH C. BROWER, ESQ. :
NEVADA BAR#007288 Q. = oy
THE LAW OFFICES OF KEITH C. BROWER, LLC

§275 SOUTH EASTERN #200 CLERK OF THE COURT

LAS VEGAS, NEVADA 89123
(702) 451-4921

IN THE EiGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA IN AND

FOR THE COUNTY OF CLARK
STATE OF NEVADA )
Plaintiff, ) Case No, ;: 07C232494-1
) Dept. No.: XXTIV
ve, )
DELARIAN WILSON,
D4 19668773
Defendant
)
NOTICE OF APPEAL

Notice is hereby given that Delarian Wilson, defendant above named, hereby appeals to the
Supreme Court of Nevada from the denial of Defendant’s Post Conviction Petition For Writ Of
Habeas Corpus and The Findings Of Fact, Conclusions Of Law And Order filed on or about January
6, 2012 with a Notice Of Entry Of Order filed on or about January 18, 2012.

Dated this 21" day of February, 2012.

Keith 5 Brower, Esq. .

The Law Offices Of Keith C. Brower, LLC.
8275 South Eastern #2006

Las Vepas NV 89123

(702) 451-4921

Attorney For Appellant
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oPPS K. b brsimn
STEVEN B. WOLFSOXN

Clark County District Attarmey
Nevada Bar #00] 363

LISA LUZAICH

Chief Deguty Distriet Attorney
Nevada Bar #0050356

200 Lewis Avenue

Las Vegas, Nevada R9155-2212
(702) 671-2500

Attorney for Plaintiff

CLERK OF THE COURT

DISTRICT COLRT
CLARK COUNTY,NEVADA
THE STATE OF NEVADA,
Plamft,
Mg CASENO:  C-07-232494-1-1
DELARIAN WILSON, - R
#1966773 DEPT NO:  XXIV
Defendant.
STATE'S DPPgSlTl{]N TODEFENDANT'S MDTI%N FOR CLARIFICATION
A . } ITNDANTS
ﬁ%m Us

DATE OF HEARING: MARCH 13, 2012
TIME GF HEARING: 8:30 A M,

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark Coumy
District Attorney, through JAMES R. SWEETIN, Chief Deputy District Attorney. and
hereby submits the attached Points and Authonities in Opposition to Defendant’s Motion for
Clarification and/or Reconsideration of Denial of Defendant's Petition for Writ of Habeas
Corpus.

This Opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and oral argument at the time of
hearing, if deemed necessary by this Bonorable Court,

£

i

LiProgmem Fies Neovn Com Donamens Comvensraamy: 26071 51-18 7251 7 D00
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POINTS AND AUTHORITIES

STATEMENT OF THE CASE

On April 17, 2007, the State of Nevada (hereinafter “State”) filed an Amended

Criminal Complaint charging Delarian K. Wilson (hereinafter “Defendant™) with the
following: Conspiracy to Commit Burglary (Gross Misdemeanor — NRS 192 480, 205.060):
Conspiracy to. Commit Robbery (Felony — NRS 199.480, 200.380); Burglary while in
Possession of a Deadly Weapon (Felony - NRS 205.060); Robbery with Use ol a Deadly
Weapon (Felony — NRS 200.380. 193.165); Assault with Use of a Deadly Weapen (Felony -
NRS 200471, 193.165): First Degree Kidnapping with Use of a Deadly Weapon {Felony —
NRS 200.310, 200.320, 193.163): Sexual Assault with Use of a Deadly Weapon (Felony —
NRS 200.364, 200,366, 193.165), Coercion with Use of a Deadly Weapon (Felony — NRS
207.190, 193.165), and Open or Gross Lewdness with Use of a Deadly Weapon (Gross
Misdemeanor - NRS 201.210, 193.165).

Thereafter, Defendant entered into negotiations with the State, and on August 20,
2007, the State filed an Information charging Defendamt with the crimes alleged in the
Amended Criminal Complaint.

On March 28, 2008, the State filed an Amended Information charging Defendant with
the tollowmg: Counts 1 and 2 - Robbery with Use of a Deadly Weapon (Felony — NRS
200.380, 193.165); and Count 3 - Sexual Assault (Felony — NRS 200.364, NRS 200.366),

Also on March 28, 2008, Defendant emtered into a Guilty Plea Agreement with the
State whereby he pled guilty to the crimes alleged in his Amended Information. On April 1,
2008, the court conducted its guilty plea canvass of Defendant and aecepted his guilty plea,

On July 3, 2008, Defendant appeared for sentencing with his counsel, Mr. Oronoz.
The court, after hearing arguments by both (he State and Mr. Oronoz, sentenced Defendant
as follows: Count | — Robbery with Use of a Deadly Weapon — a maximum of 180 months
with a minimum parole eligibility of 72 months, with an equal and consecutive term, for the
use of a deadly weapon, of a maximum of 180 months and a minimum of 72 months; Coum

2 — Robbery with Use of 2 Deadly Weapon — a maximum of 180 months with a minimum

2 CPro franh Fage-Noeen ComiDacumer cnmm-mwfs?u;-}nélﬁ 5
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“ Assault ~ [ife with the possibility of parole after 10 years. The court ruléd that all sentences

parole eligibility of 72 months, with an equal and consecutive term, for the use of a deadly

weapon, of a maximum of |80 months and a minionnm of 72 months: and Count 3 — Sexual

were ta run consecutive to one another. The court also granted Defendant five hundred
(300) days credit for time served. Defendant’s Judgment of Conviction was filed on July 16,
2008,
“ On August 5, 2008 Detendant filed his Notice of Appeal.
Qu July 7, 2009, the Nevada Supreme Court affirmed Defendant’s Judgment of
Conviction (Case No 52104). Remittitur issued on August 4, 2009.
On Octeber 10, 2011, Defendant filed a Petition for Writ of Habeas Corpus, On

November 1. 2011, the State filed its Response and Motion to Dismiss. On December 5,
2011, Defendant filed his Reply. On December 13, 2011, the District Court denied
Defendant’s Petition. The Findings of Fact. Conclusions of Law, and Order was filed on
Ignuary 6, 2012,

On January 30, 2012, Defendant filed the instant Motion for Clarification and/or
Reconsideration,

On February 21. 2012, the District Court filed an Order Staying the Findings of Fact.
Conclusions of Law, and Order tiled on January 6, 2012,

On February 21, 2012, Defendant filed a Notice of Appeal.

The State responds to Defendant’s Motion for Clarification and/or Reconsideration as

follows.
ARGUMENT
L. THIS COURT LACKS JURISDICTION OVER DEFENDANT'S

MOTION
The district court lacks jurisdicion to consider Defendant’s present motion.
“Jurisdiction in an appeal 1s vested solely in the Supreme Court until remittitur issues o the
district court...the Supreme Court has control and supervision of an appealed matter from

filing of the notice of appeal until issuance of the certificate of judgment. The certificate of

3 CaProgram Files-hee-m oo eunbent Comormer s mpe2 687 b M- 1073517 20
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judgment and various other documents constitute remittitur...a district Judge lacks
Jjurisdiction over a case until remittitur is 1ssued.” Buffington v. State, 110 Nev, 124, 126,
308 P.2d 643, 644 (1994).

In this case. Defendant filed a Notice of Appeal of the denial of his Petition for Writ
of Habeas Corpus on February 21, 2012, Defendant’s case came under the control and
supervision of the Nevada Supreme Court when the Notice of Appeal was filed and remains
under their control until remititur issues on the appeal. Therefore. this Court lacks
Jurisdiction over Defendant’s case until the Supreme Court issues remittitur and cannot
congider Defendant’s present motion.

II. EVENIF THIS COURT HAD JURISDICTION, DEFENDANT'S

MOTION MUST ST1LL BE DENIED,

Defendant’s metion is not properly before the Court because Defendant has not
obtained leave of the Court to file it per Eighth Judicial District Court Rule (EJIDCR) 2.24(a)
which states: *“No motions ence heard and dispased of may be renewed (a) in the same
cause, nor may the sanie matters therein embraced be reheard. unless by leave of the court
granted upon motion therefore, after notice of such motion to the adverse parties.”

Furthermore, there is no reason to reconsider the motion begause Defendant has not
shown that the Count overlooked or misapprehended any material issue of fact or law. See
NRAP 40(a). Instead. Defendant claims as good cause that Defendant was unaware that his

appeal was denied, Per Hathaway v. State, 119 Nev. 248, 71 P.3d 503 (2003), 1 order for

that 1o constitute good cause to overcome the one year time bar, Defendant must have filed
his petition within a reasonable time after he leamed or reasonably should have learned that
his appeal was denied. Defendant cannot meet that test in this case.

I
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CONCLUSION
Based on the foregoing arguments, the State respectfully requests that Defendant's
motion be denigd.
DATED this 24th day of February. 2012.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
WNevada Bar #001365

Tl

R T

ety

T
Chief Deputy Bristrict Attorney
Nevada Bar #)050356

CERTIFICATE OF ELECTRONIC FILING
I, HOWARD CONRAD, hereby certify that service of the above and foregoing. was

made this 24th day of February, 2012, by Electronic Filing to:

Ty for the Disthét Atiorney's OlTice

hje/SVU
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JAMES R. SWEETIN Rpe W

Chief Deputy District Attorney R
Nevada Bar #0035 144 TR
200 Lewis Avenue

Las Vegas, Nevada, 89155-2211

(702) 671-2509
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‘I ORDER FOR PRODUCTION OF INMATE

Attomey for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
THE STATE OF NEVADA, )
PlzintifT, Case No, C-07-232494-1
-v§- Dept No. XXV
DELARIAN KAMERON WILSON, e =
#1966773 oy =g ™
g ?;:;f‘ bor Produstos of inmaty
Defendant. ) i
) LARERATAE

DELARIAN KAMERON WILSON, BAC # 1022177

DATE OF HEARING: MARCH 13, 2012
TIME OF HEARING: 8:30 AM.

TO: " BRIAN WILLIAMS, WARDEN, 5.D.C.C.

TO: DOUGLAS C. GILLESPIE, Sheriff of Clark Cou nty, Nevada

Upon the ex parte application of THE STATE OF NEVADA, Plaintiff, by STEVEN
B. WOLFSON, District Aorney, through JAMES R, SWEETIN, Chief Deputy District
Attorney, and good cause appearing therefor.

IT iS5 HEREBY ORDERED that BRIAN WILLIAMS. WARDEN of $ D.C.C. shall
be, and is, hereby directed to produce DELARIAN KAMERON WILSON, Defendant in

28 |

‘ Case No, C-07-2324%4-1, on a charge of ROBBERY WITH USE OF A DEADLY

WEAPON and SEXUAL ASSAULT wherein THE STATE OF NEVADA is the Plaintift,

I, RECEWED PAWPDOCSWORDRFORDRWOUTL YENGUTHIVTHO 710 doc.
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ROBERT M. DRASKOVICH DRASKOVICH E,g()R——M— THOMAS A ERICSSON

[AMES A CRONOGZ TRIAL LAWYERS of Counsd
AN ASZOCIATION OF PROFESSIONAL CORPOHATIONG

December 24, 2008

Delarian Wilson

D Mumber 1022177
Ely Siate Prison
P.0O. Box 1989

Ely, Mevada 89301

Diear Delarian,

We are in receipt of your correspondence and hope that you are &ni_ng well. Please aliow this
letter to update you on the status of your appeal.

Qn September 10, 2008, we filed a ranscript request form requesting the production of
transeripts of numerous districl court proceedings. On November 17, 2008, the Nevada Supreme
Court ordered court reporters Jackie Jenelle and Lee Bahr to produce the requested transcripts
within 30 days, and granted us 70 days from the day of the order to file and serve the Opening
Brief and Appendix. To date, we have not received transeripts for the following requested dates:
4/10/08; 4/11/08; 4/14/08; 4/15/08; 4/16/08; 4/17/08; 4/18/2008; and 4/21/08. Thesc are the tial
transcripls, and may be helpful to vour appeal. Therefore, we have filed a motion o inerease the
time to file our opening bref.

With regard 1o your substantive appeal issues, as we have discussed, we intend to pursue issues
related to the constitutionality of your sentence, in light of the variance between your sentence
and thal of your co-defendant, Narcus Wesley, Some of your appeal issues may be shaped by
the content of transcripts which we have not yet received, and we look forward to discussing
your appezl 1ssues with you in grealer detail in the near future,

Pleage contact me with any questions regarding the above {ssues.

Sincercly(}_.. O s

James A, Oronoz, Esg.

CC Lisa Wilson

815 5 Casnc Centar Blvo, - Las Vogas, Novada B8101 - 702,474 4222 « Facsimile 702.474.1320

002051
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CERT

JAMES A. ORONOZ, ESQ.
Nevada Bar No. £769
ORONOZ L.AW OFFICES
700 South 3rd Street:

Las Vepas, Nevada 89101
702-878-2889

Attemey for Diefendant

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEYADA,

Plaintiff, i CASE NO: C23249%
DEPT. NO: XXIV

)
¥5.

DELARIAN WILSON, aka Delarian i

)

Kameron Wilson 3

Defendant.

CERTIFICATE OF MAILING
[ HEREBY CERTIFY that on August 19, 2010, a wue and correct copy of the ENTIRE

CASE FILE was deposited in the US Mail in Las Vegas, Nevada, first class mail postage prepaid

in full and affixed thereon, addressed to:

=,

AICI2A54 - 1
LERT

DELARIAN WILSON #1022177 ;:;.T‘:m ol Matiing

C/C} Eiy State Prison |
| LG
Ely, Nevada 89301

RECEVED m
) An Emplayec of JANMES A. ORONOX, £3Q.
AUG 2 G 2010 Q
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Draskovich é)/bronoz

I'rial Lawyers

Aprii 16, 2009
Delarian Wilson
1D Number 1022177
Ely State Prison
P.O, Box 1989
Ely, Nevada 89301
[ear Delarian,

We received your correspondence and hope this response finds you well, Yesterday we received
the State’s response to our opening boel. Accordingly, we will file a reply brief

The transeripts you requested will be forthcoming, as well as copies of ail appellate pleadings.

Please contact me with any questions regarding the above (ssues.

Sincesely,
Fo-

James A, Oronoz, Esq.

I T R L
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ROBERT M. DRASKOVICH DRASKOVICH é‘eORONOZ THOMAS A, ERICSS0R

fAMES A, DRONOZ TRIAL LAWYER S of Counsel
AM ASSOCIATION OF PROFESSIONAL CORFPORATIONS

December 24, 2008

Delarian Wilson

ID Number 1022(77
Ely State Prison
P.O. Box 19589

Ely, Nevada 89301

Dear Delarian,

We are in receipt of your comespondence and hope Lhat you are doing well. Please allow this
letter to update you on the staius of your appeal.

On September 10, 2008, we filed 3 transcript request form requesting the giroduction of
transcnpts of numerous district court procecdings. On November 17, 2008, the Nevada Supreme
Court ordered court reporters Jackie Jeneile and Lee Bahy to produce the requested transcripts
within 30 days, and granted 15 70 days from the day of the order 10 file and serve the Opening
Brief and Appendix. To date, we have not received transcripts for the following requested dates:
4/10/08; 4/11/08; 4/14/08; 4/15/08: 4/16/08; 4/17/08; 4/18/2008; and 4/2 1/08. These are the trial
transcripts, and may be helpfidl 1o your appeal. Therefore, we have filed a motion to increase the

time to file our opening brief.

With regard to your substantive appesl issues, as we have discussed, we intend o pursue issues
related to the constitutionality of your sentence, in light of the variance between your sentence
and that of your co-defendant, Narcus Wesley. Some of your appeal issues may be shaped by
the content of transcripts which we have not yet received, and we Jook forward to discussing
your appeal issues with you in greater detail in the near future.

Please conlact me with any questions regarding the above jssues,

Sinﬂ'l'.“l'ﬂh"(}.— O
I —_—

James A. Oronoz, Esq.

CC Lisa Wilson

-!-3{5 . Cﬂ;'rno Centar.Ervd. -'L;; ‘l;bgas. Nevads BI1G1 - 702 474.4222 . Facairmrla 702.474.1320 0 ﬂ 2 U 6 1
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IN THE SUPREME COURT OF THE STATRAENEVATY 1,: 2|
DELARIAN WILSON, NO. 53104 F , L E D
. i SEP 102008
THE STATE OF NEVADA, e by,
Respondent.
UEST F T EEDING
TQ:  J&B Nelson, Court Reporter, Distriet Court, Departrnent Ne. XXIV
Appellant requests preparation of a transcript of the proceadings befora the
district court as folows:
Judge or officer hearing the proceeding: The Honorable James Bixler.
Number of coples requirad: one
Dats Proceeding Reporter
March 28, 2008 change of piea J&B Nelson
July 3, 2008 Sentencing J&B Nelson
April 8, 2008 Trial by Jury J&EB Nelson
April 10, 2008 Trial by Jury J&B Nalson
April 11, 2008 . Trial by Jury J&B Nelson
April 14, 2008 Trial by Jury J&B Neison
April 15, 2008 Trial by Jury JEZB Nelson
Apsil 18, 2008 Trial by sury J&B Nelson
April 17, 2008 Trial by Jury J&B Neison
April 18, 2008 Trial by Jury J&B Nelson
April 21, iV EO Trial by Jury J&B Nelson

A2
gEP 10 7000

TRACLE . LIMOEREN
gLIAK DF SUPREGE SOURT
QEPUTY CLEAR

.d'ff
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2343/




1
12
13
14
15
16
17
18
19
20
21
22
23

24

. >

| hereby cartify that on or about the 5 day of September 2008, an Order
requesting these transcripts was submitted fo the district court and the court reporter

named above. A deposit was not paid as this s a criminal case and the Cefendant is
indigent.

Daied this g;{ln day of September, 2008.

DRASKOVI ORONOZ, P.C.

2 ESQ.
Mevada Bar No. 6755

CERTIFICATE OF MAILING

.| hereby certify that in accordance with NRAP 25(1)(d) | sent true and accurate
copies of he Request for Transcript of Proceedings, on the 5™ day of September,
2008, via United States mail, prepaid First-Class postage affixed thereto and
addressed as foilows:

JEB Nalson
D
1] n a ivision
District Court
200 5. Lawis Avenus
Las Vegas, NV BS155

Attorney General

Criminal Divizion

655 E. Washington Ave, #3900
Las Vegas, BR101

Dated this $4,_ day of September, 2008.

DRASKOVICH &

102063

e |
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SUPREME COURT OF THE STATE OF NEVADA
QFFICE OF THE CLERK

DELARIAN K. WILSON A/K/A DELAR|AN KAMERON WILBON, Supreme Court Ng. 52104

llant,
-""-Pf: t Oistrict Coun Case No. 23349z

THE STATE OF NEVADA.
Respondant

NOTICE TO COURT REPORTER/RECORDER

TG Jackie Janefie {Nelson), Court Repartar
Bill Neison, Court Reporter

FPursuant to NRAF g(h). the court reporter/recorder 1 reguired to ssbmit 1a 1his courd 3 cerificate
acknowledging delivery of renuested transcripts within 10 days after Ihe transcripts are detivered (o the
requesting party,

Please submit the required document to this office within 10 days,

DATE; October 21, 2008
Tracie Lindeman, Clerk of Court

By: _C,QW'%
Deputy Clerk

Maotification List

Electronic

Faper

Draskovich & Orongz, P €. and James A Oronoz
Attorney General Cathering Cortez Masto/Carson City
Clark County Disirict Atlormney David J. Roger

Edward A Friedland ; District Court Clerk

08-27068

N02068
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IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLAEX

THE HON. JAMES M. BIXLER, DISTRICT COURT JUDGE, PRESIDING

DELARTAN K, WILSCON, aka
DELARIAN KAMERCM WILSON,
Appellant, Sup. Ct, No. 52104
V. District Court No. {-232494
THE STATE OF NEVADA,
Respondent

16 Certifjicate of Delivery to the Supreme Court

17 COURTHUUSE

18 December 5, 2008

19 , Las Vegas, Nevada

20

21

24

23 Submitted by Lee M. Bahr, CP, CCE 173
' Court Reportar

24

25

LEE M, BAHR, CCR 173 T02-804-51687 ﬂﬂznsg
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CERTIFICATE OF DELIVERY

Lee M. Bahr, CPB, CCR 173, Courc Reporter, do
hereby cercify as follows:

That on or about November 17, 2008, I recaived
an Order Regarding Transcript from the Supreme Court,
which included:

1. Change of plea hearing regarding Delarian K,
Wilson, aka Delarian Xameron Wilson, ga:d hearing held
cefore Judge James M. Bixler on 3/28/08.

2, Jury trial of Delarian K. Wilson (Narcus Wesley?)
commencing April §, 2008.

This change of plea transcript was prepared within
a day or two of March 28, 2008, and filed with the Clerk
o Courk's offige, wWith copies to the D. A.'s office,
James Uroncz, counsel for Mr. Wilson, and Casey Landis of
the Public Defender's office, representing Narcus Wesley,
codefendant of Mr. Wilson.

The codefendant, Marcusz wWesley, C-2324594, was tried
in Judge Bixler's court commencing April 9, 2008, and I
reported the first three days of the jury trial of Mr.
Wesley (codefendant) commencing on April 9, 10 and 11, 26G08.

This Certificate of Delivery is to acknowledge that
I personally received notice from the Supreme Court to
Cranscribe the 3/28/08 hearing of the change of plea of
Mr. Wilson (which had already been transcribed on or about
4/1/08, a 20 page transcript), and the first thres days of
the jury trial above-referred ta, 4/9, 4/10 and 4/11/08,

I have now completed preparing the first three days
of trial, April 2, 10 and 11, 2008 and I have filed Haid
transcript with the Clerk of Court on December 5, 2008.

If the Supreme Court, or any counsel involved in
these cases have any furcher guestions, please contacek,

I am supplying 2 duplicate cc of the 3/28/08 hearing
Lo ceounsel involved, and ¢opies of the April 10, 11 and 12,
2008, and the jury trial of Marcus Wesley will be supplied
to Mr. Oronoz's office [representing Darnanian Kameron
Wilson. and Mr. Winder's office {representing Narcus Wesley,

81
e /7 ‘
Lee M. Bahr, CP, CCR 173, Court Reporter

Co to:

Clark County D. A, Appellate Divisicn

Hon, James M. Bixler, District Judge

ACtorney General's office

Nevada Certified Court Reporter's Board

Ed Friedland, Executive OFficer

Public Defender's office; Draskovic/Orenoz Law Office

Paw MinOerR

LEE M. BAHR, CCR 173 702-804-6167 002070
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Electronically Filed
10/13/2010 02.56: 54 PM
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DAVID ROGER

{Clark County District Attorney
Nevada Bar #002781

JAMES R. SWEETIN

Chief Depury District Anomey
Nevada Bar #)05144

200 Lewis Avenug

tas Vegas, Nevada 89]55-2212
{702} 671-2500)

Attorney for Plamtitf

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plainuff, CASENQ: (2324941

-V§- DEPT NO: XXIV
DELARIAN K. WILSON,
aka Delarian Kameron Wilson
#1966773

Defendant.

B e

STATE'S OPPOSITION TO DEFENDANT'S REGUEST FOR
TRANSCRIPTS/COLRT PROCEEDINGS

DATE OF HEARING: 10/19/2010
TIME OF HEARING: 8:30 AM

COMES NOW, the Swuate of Nevada, by DAVID ROGER, District Attorney. through
JAMES R. SWEETIN, Chief Deputy District Attorney, and hereby submits the attached

Points and Authonties m Opposition to Defendant's Request for Transcripts/Court
Proceedings.

This opposition is made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof. and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

i
1

C Program Files®esvin | omiddocwment Convermeyiiempt ) 265 50 [da k1 00

32072
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On Apnl 20, 2007, Delanan Wilson (heremafier referred to as “"Defendant”) was

charged by way of Information with Count t — Conspiracy to Commit Burglary (Gross
(Gross Misdemeanor - NRS 199480, 205.060); Count 2 -~ Conspiracy 1o Commit Robbery
{Felony — NRS 199.480. 200.330). Counts 3 & 11 — Burglary While In Possession OF A
Deadly Weapon (Felony — NRS 205.060); Counts 4, 6 & 9 - Robbery With Use Of A
Deadly Weapon (Felony — NES 200,380, 193,165y Counts 5 & 8 — Assault With Use Of A
Deadly Weapon (Felony — NRS 206,471, 193.165); Count 10 — Firsi Degree Kidnapping
With Use Of A Deadly Weapon {Felony ~ NRS 200,310, 200.320, 193.165); Counts 12, 13,
14, 15 & 17 — Sexual Assault With Use Of A Deadly Weapon {Felony — NRS 200,364,
200.360. 193.163); Count 16 — Coercion With Use Of A Deadly Weapon (Felony — NRS
207.190. 193.165) and Count 18 — Open Or Gross Lewdness With Use Of A Deadly
Weapon (Gross Misdemeanor — NRS 201.210, 193.165).

On March 28, 2008, pursuant to a Guilty Plea Agreement filed in open court.
Defendant pled guilty to Counts | &2 — Robbery With Use OFf A Deadly Weapon and Count
3 — Sexual Assault. An Amended [nfonnation was filed on the same day to reflect
Defendant’s guilty plea.

On July 3, 2008, Defendant was sentenced as follows: as to Count 1 — 10 a maximum
ol one hundred eighty (180) months with 2 minimum parole eligibility of seventy-two (72)
months, plus an equal and consecutive term of ong hundred etghty (180 months maximum
and seventy-two {72) months minimum for the use of a deadly weapon: us to Count 2 - toa
maximuin of one hundred eighty (180) months with a minimum parole eligibility of seventy-
two (72) months, plus an equal and consecutive tenn of one hundred eighty (180) months
maximum and seventy-two (72} months minimum for the use of a deadly weapon:; as to
Count 3 - to life with a muumum parole ehgibility of ten (10) years: Counts 1, 2, & 3 to run
consecutive to each other, with five bundred {500) days credil for time served. Judement of

Conviction was filed on July 16, 2008.

NN20N73
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Defendant filed a Notice of Appeal on July 24, 2008 challenging his judgment of
conviction. On July 7, 2009, the Nevada Supreme Count affirmed Defendant’s conviction.
Remuttitur was 1ssued on August 4, 2009,

Defendant filed the instant Request for Transcripts/Court Proceedings on October 1,
2010, The State responds as follows:

ARGUMENT
I. DEFENDANT IS NOT ENTITLED TO TRANSCRIPTS AT THE
STATE'S EXPENSE,

The State 1s net required to firmish transcrpts at its expense upon the madeguate
request of a petitioner clalining iuability to pay for them. Petitioner must satisfy the count
that the points raised have merit, which will tend to be supported by a review of the record
betore he may have court records supplied at state expense. Peterson v. Warden, 87 Nev.

134, 135-36. 483 P.2d 204, 205 (1971

An indigent appellant's nght 10 have access to needed transenipts was established n

Grffin v, Minois, 351 U5, 12, 76 5.0 383 (19536). The protection of mdigents from

preclusive menetary requiréments has been extended te other post-conviction proceedings.
See Smuth v. Bennetr, 365 11.S. 708, 8] 8.Ct. 895 (1961): Douelas v. oreen, 363 U.S. 192,
80 S.Ct. 1048 (1960} (docket fees in habeas corpus proceedings). However, the United

States Supreme Court reiterated in Eskridge v. Washington State Board of Prison Terms and

Paroles, 357 U.5. 214, 216, 78 S.Ct. 1061, 1062 (1958). what it smd in Gritfin: “We do not

hold that a State must furnish a transcnip! in every case mvelving an indigent defendant.”
Although the Nevada Supreme Cournt recenily ruled that an indigem defendamt is entitled to

free transcripts for his direet appeal, George v, State, 127 P.3d 1055 (2006), it also stated

that Peterson remains good law as 10 posi-convicrion proceedings beyond the direct appeal,
Here, Detendant made a general request for transcripts with no supporting facts to

show that s clauns have any ment, that such ment would tend to be supperted by the

contents of the transcenipts, and why he was unable to pay for a cepy lumself. He simply

alleged thar he wanted the transcripts and that they “would be helpful for identifying issues

nn2nT74
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1 appeal.” Such blanket statements fail to show how his arpument has any ment o warrant
furnishing transcripts at the State’s expense, especially in light of the fact that the Nevada
Supreme Court has already atfirmed Defendant’s convicrion. Therefore, Defendant fails in
his showing under Peterson.
CONCLUSION
Based upon the arguments as set forth above, the State respectfully requests that the
court DENY Defendant’s Request for Transctipts/Court Proceedings.
DATED this 13th day of October, 2010.
Respectiully submitted,
DAVID ROGER

Clark County District Attomey
Nevada Bar #002781

BY /s/ JAMES R. SWEETIN

JAMES R. SWEETIN
Chief Deputy Districl Atiorney
Nevada Bar 2005144

CERTIFICATE OF FACSTMILE TRANSMISSION
I hereby certify that service of STATE'S OPPOSITION TO DEFENDANT'S
REQUEST FOR TRANSCRIPTS/COURT PROCEEDINGS, was made this 13th day of

October, 2010, by facsimale transmission io;
JAMES ORONOZ, ESQ.
FAX #474-1320

s HOWARD CONRAD
Secretary for the District Attorney's Office

hje/SVU
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MOT OCT 27 200
JAMES A. ORONOZ, ESQ.

Nevada Bar No. 6769 *?’;“1
ORONOZ LAW OFFICES &3*3“0 el
700 SOUTH 3RD STREET

Les Vegas, Nevada 82101

Telephone: (702) 878-2889

Facsimile: {702) 522-1542

jim{@oronozlawyers.com
Attorney for Defendani

DISTRICT COURT
CLARX COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff, CASE NO,; C232494

Y DEPT. NO.: XX1V

DELARIAN K. WILSON e

MOY
Holea
W

(A,

DEFENDANT'S MOTION TO APPOINT POST-CONVICTION RELIEF COUNSEL
COMES NOW, defendam, DELARIAN WILSON, by and through his attormey of

Detendant.

)
)
}
}
}
)
}
)
)
)
)
)
)

record, James A. QOronoz, Esq., and files the above-titled Motion. This Motion is made and
based upon the attached Points and Authorities, any and all pleadings on file herein, and any
oral argument deemed necessary by this Court.

DATED this ‘$1_day of Octaber, 2010.
ORONOZ LAW OFFICES

By: C}:@-

JAMES A, ORONGT,
Nevada Bar No. 769
700 South drd Street

Las Vepas, Mevada 89101

{702) 878-2889
RECEIVED Attarney for Defendant
OCT 27 2010

CLERK OF THE COURT




1 NOTICE OF MOTION
2 [|TO; David Roger, District Attorney Clark County, Nevada;

3 || DEFENDANT'S MOTION TO APPOINT POST-CONVICTION RELIEF COUNSEL will be

4 || heard on the g? day of W , 2010 ar E a.m./p.m. in Department

6 DATED this_2 ) day of October, 2010.

7 QORONOZL O@IES
2 By: * iEx

JaMES A, DRONGZ

g Nevada Bar No. 6769
700 South 3rd Street
10 Las Vegas, Nevada 89101

{707) 878-2889
Attorney for Defendant
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POINTS AND AUTHORITIES

FAC 1. AND PROCEDVURAL BACKG D

Pursuant (o DHstrict Court Case No. C232494, Wilson, was charged by way of Amended
Criminal Compiaint, with the following crimes: Count ], Conspiracy to Commit Burghary;
Count 2, Conspiracy 10 Commit Robbery; Counts 3 and 11, Burglary while in Possession of a
Deadly Weapor; Counts 4, 5, 6, 7 and 9, Robbery with use of a Deadly Weapon; Count 8,
Assault with use of a Deadly Weapon; Count 10, First Degree Kidnapping with use of a Deadly
Weapon; Count 12, 13, 14, 15, and 17, Sexual Assault with a Deadly Weapen; Count 16,
Coercion with use of a Deadly Weapon; and Count 18, Open or Gross Lewdness with use of &
Deadly Weapon. On March 28, 2008, Wilsen pled guilty to one count of Robbery with use of a
Deadly Weapon and one count of Sexual Assault: Wilson was sentenced on July 3, 2008 as
follows: Count 1: 72 Months 1o 180 Months with an equal and consecutive term of 72 Months
to [80 Months; Count 2: 72 Months to 180 Months with an equal and consecutive term of 72
Months to 180 Months, consecutive to Count §; Count 3: Life with Possibility of Parole,
consecutive to Count 1.

Tria! counsel represented Wilson pro bono on direcl appeal because Wilson is an
indigent defendant. On Avgust 4, 2008, Wilson filed a Notice of Appeal, Accordingly, Wilsen
filed his Qpening Brief on March 12, 2009; the Siate filed an Answering Brief on April 14,
2009; and Wilson filed his Reply Brief on May 19, 2009, Gn July 7, 2009, the Nevada Supreme
Court issued an Order of Affirmance, ordering Wilsen's judgment of conviction affirmed. On

August 4, 2009 The Nevada Supreme Count issued is Remittitur.

UME

A THE COURT SHOULD APPOINT POST-CONVICTION RELIEF
COUNSEL BECAUSE WILSON’S CASE PRESENTS COMPLEX ISSUES
AND SEVERE CONSEQUENCES.

Under Nevada law, the district court may appoint counssl {o represent an indigent

00%078




defendant in post-conviction proceedings. See N.R.S. 34.750. In determining whether o appoint
counsel, the court may consider: (1) the severity of the censequences, (2) whether the issues
presented are difficult, (3) whether the petitioner is unable to comprehend the proceedings, or
{4) whether counscl is necessary to proceed with discovery. See Jd; Aguilar v. State, 238 P.3d
790 (2008).

The instant case is complex because it involves 2 co-defendant and allegations of
robbery and sexual assault. During the pretrial process, Wilson raised isswes regarding the
suppression of his allegedly voluntary statement to law enforcement and the suppression of
gvidence obtained through an illegal search conducted by law enforcement. On direct appeal,
wilson raised issues regarding the dispropertionality and constitutionality of his sentence. Thus,
there is little doubt that the litigation is complex as contemplated by NRS 34.750.

In addition, pricr to the instant case, Wilsen had only one arrest and no convictions,
Thus, although Wilson has some college-level educetion, he lacks personal experience in
denling with Nevada's criminal justice system. As such, Wiison lacks the knowledge necessary
1o adequately scek post-conviction relief

Lastly, there is no question the consequences stemming from Wilsen's ¢onviction are
severe. The court imposed a sentence of six (6) to fifieen (15) years for count 1, a consecutive
sentence of six (6) to fifteen (15) years for count 2, and a consecutive sentence of life with the
possibility of parole afier 10 years for count 3. Because Wilson's sentence ranges from a
minimun of twenty-two vears o 2 maximum of life imprisonment, the consequences he faces
are severe.

i
£
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CONCLUSION

For the foregoing reasons, Delarian Wilson respectfully requests that this Honorable

Court grant Defendant’s Motion to Appoint Past-Conviction Relief Counsel.

| DATED this 20 day of October, 2010,
ORONOZ LAW OFFICES

By: (Z: @'-

JAMES A, ORONODZ
Mevada Bar No. 6769
700 South 3rd Sweet

Las Vegas, Nevada §9101
{702) 878-2889

Anorney for Defendant
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JAMES A. DRONCZ, ESQ,
Nevada Bar Mo, £769
ORONOZ LAW OFFICES
700 SOUTH 3RD STREET
Las Vegas, Nevada 89101
Telephone: (702) 878-2889
Faczimile: (702) 522-1542

Jim{@oronozlawyers.com
Aitorney for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff, CASE NO.: T232494

b DEPT. NO.: XXTV

DELARIAN K. WILSON

Defendant.

}
)
)
)
)
)
)
)
)
)
)
)
)

RECEIFT OF COPY
RECEIPFT of DEFENDANT'S MOTICN TO APPOINT POST-CONVICTION RELIEF

COUNSEL is hereby acknowledged this day of » 2010,

Deputy District Aftorney
Regiopal Justice Center
200 Lewis Avenue

Las Vegas, N¥ 29101
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DAVID ROGER F' L E D
%]mkdcoﬁlm% {%IES%rét,it Atiormey
evada Bar : "
ANES S NEETY, )
ief Deputy District Attome
Nevada Bar 7005144 : %.ﬁ a7
200 Lewis Avenue s
Las Vegas, NV 89155-2212 GLER 7 7:7 COURT
(T02) 671-2500
Attorney for Plaintiff

DSTRICT COURT Ul

CLARK COUNTY, NEVADA tosnz*

|REBRLA

THE STATE OF NEVADA,
Plaintiff,

Vg Case No. C23249%94.1

Dept No, XX1v
DELARIAN K. WILSON,
aka Delarian Kameéron Wilson,
#1966773

Defendant.

ORDER DENYING DEFENDANT'S REQUEST FOR T

RANSCRIPTS/COURT PROCEEDINGS

DATE OF HEARING: 10/19/2010
TIME OF HEARING: 830 AM,

THIS MATTER having come on for hearing before the above entitled Court on the
19TH day of Ociober, 2010, the Defendant not being present, IN PROPER. PERSON, the
Plaintiff being represented by DAVID ROGER, District Attomey, through TIMOTHY

FATTING, Chief Deputy District Attorney, and the Ceurt having heard the arguments of
counsel and good cause appearing therafor,
i
it
/ RECEIVED
NOY 0 {2010 r

P PROCSORDRECR IOV TL Y TMGVIHMTHOD L 707 dos

CLERK OF THE COURT nn082
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IT IS HEREBY ORDERED that the DEFENDANTS REQUEST FOR
TRANSCRIPTS/COURT PROCEEDMINGS, shall be, and is, DENIED.

DATED this % day of October, 2010,

DAVID ROGER

DISTRICT ATTORNEY
Mevada Bar #002781

5 FiWDGCSﬂRDRWDRDRMTING\?HWﬂ{%lﬂJg%
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11232010 08:44: 35 AM
[
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DAVID ROGER GLERK QF THE COURT

Clark County District Altormey
Nevada Bar #00278 1

LISA LUZAICH

Chief Deputy District Atorney
Nevada Bar #003056

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702} 671-2500

Attorney for Plainuff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

)
Plaintiff, ; CASE NO: (€232494-1
-V§- } DEPT NO: XXV
DELARIAN K. WILSON, i
H1966773 )
Defendant. g

STATE’S OPPOSITION TO DEFENDANT'S MOTION TO

APPOINT POST-CONVICTION RELIEF COUNSEL

DATE OF HEARING: NOVEMBER 30, 2010
TIME OF HEARING: 2:00 AM

COMES NOW, the Stte of Nevada, by DAVID ROGER. District Attomney, through
LISA LUZAICH. Chief Depury District Attorney, and hereby submits the awached Points

and Authorities in Opposition to Defendant's Motion to Appoeint Post-Conviction Relief
Counsel.

This Oppesition i3 made and based upon all the papers and pleadings on file herein,
the attached points and authorities in support hereof, and cral argument at the time of
hearing, if deemed necessary by tins Honerable Court.

i
M

|
L Appelilaic WPDOC 5L AWCTLERK Song, Cargling:Leon Assipoments:Wilson, Delarian (C-2324%4)

002084
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On April 17, 2007, the Stale of Nevada (hereinafter “State™) filed an Amended

Cnminal Complaint charging Delarian K. Wilson (hereinafter “Defendant”™) with the
tollowing: Conspiracy to Commit Burglary (Gross Misdemeanor — NRS 199,480, 205,060):
Congpiracy 10 Commil Robbery (Felony — NRS 199,480, 200.380): Burglary while in
Possession of a Deadly Weapoen {Felony — NRS 205.060); Robbery with Use of a Deadly
Weapon (Felony — NRS 200.380, 193.165); Assault with Use of a Deadly Weapon (Felony —
NRS 200.471, 193.165); First Degree Kidnapping with Use of a Deadly Weapon (Felony -
NRS 200.310, 200.320, 193.165); Sexual Assault with Use of a Deadly Weapon (Felony —
NRS 200.364, 200.366, 193.165); Coercion with Use of a Deadly Weapon (Felony — NRS
207,190, 193.163); and Open or Gross Lewdness with Use of a Deadly Weapon (Gross
Misdemeanor — NRS 201.2106, 193.163).

Thergatter, Defendant entered into negobations with the State, and on August 20,
2007, the State filed an Tnformation charging Defendant with the crimes alleged in the
Amended Crimina! Complaint.

On March 28, 2008, the State filed an Amended Information charging Defendant with
the following: Counts | and 2 - Robbery with Use of a Deadly Weapon (Felony — NRS
200.380. 193.165); and Count 3 - Sexual Assault (Felony — NRS 200.364, NRS 200,366},

Also on March 28, 2008, Defendant entered into a Guilty Plea Apreement with the
State whereby he pled guilty to the crimes afleged in his Amended Information.' On April 1,
2008, the court conducted 1ts guilty plea canvass of Detendant and accepted his guilty plea.
i
i

I

o

' The Staie notes that while Detendant’s Motion states tha be pled guilty  one count of Robbery with Use of a Deadly Weapon amd
vne woiml b Sexual Assaull, parsiant g the Guity Ploa Agrneemenl sod iz guiley plea canvags, Defenbiant ncunlly pled guilty 1o lwo
Loty U Rubbery with Use of & Deadly Weapon amd ope coum of Seoal Assatlt.

>

L.

LxAppeliaeWPDHOC 5L AW LERK Sone, Caroline'Ledn Assipnmenis Wilson, Delanan (C-232494)
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On July 3, 2008, Defendant appeared for sentencing with his counsel, Mr, Oronoz.
The court, after hearing arguments by both the State and Mr. Oronoz, sentenced Defendant
as follows: Count 1 — Robbery with Use of a Deadly Weapon — a maximum of 180 months
with & minimum parole eliztbility of 72 months. with an equal and consecutive 1erm, for the
use of a deadly weapon, of 2 maximum of 180 months and a minimum of 72 months; Count
2 — Robbery with Use of a Deadly Weapon — a maximum of 180 months with a mmimum
parole ehigibility of 72 months, with an egual and consecutive term. for the use of 4 deadly
weapon, of 8 maximum of 180 months and 2 minimum of 72 months: and Count 3 — Sexual
Assanlt - life with the possibility of parole after 10 years. The court ruled that 2]l sentences
were 10 run consecutive to one agpother. The count also gramted Defendant five hundred
{300} days credit for time served. Defendant’s Judgment of Conviction was filed on July 15,
2009,

On August 8, 2008 Diefendant filed his Notice of Appeal.

On July 7, 2009 the Nevada Supreme Court affirmed Defendant’s Judgment of
Conviction (Case No 52104). Remittitur issued on August 4. 2009.

On October 27, 2010, Defendam filed the instant motion to which the State’s
Oppositiosn follows,

ARGUMENT
L DEFENDANT FAILS TO MAKE THE THRESHOLD SHOWING THAT
ANY PETITION HE MIGHT FILE WILL NOT BE SUMMARILY

DISMISSED AND SO HIS REQUEST FOR APPOINTMENT OF
COUNSEL SHOULD BE DENIED.

The Sixth Amendment of the Constitution of the United States of America does not
provide a right to counscl in post-conviction proceedings, Coleman v. Thompson, 501 U8,

722, 111 8.C1, 2546 (199]1). Likewise, the Nevada Supreme Court notes that “[t]he Nevada

Constitution...dees not guarantee a nght 1o counsel in post-conviction proceedings, as we
interpret the Nevada Coustitution”s right to counsel provision as being coextensive with the
Sixth Amendment to the United Siates Constitution,” McKague v. Warden, 112 Nev, 159,

163, 912 P.2d 255, 253 (1996). However, pursuant to NRS 34.750, a district court judge has

3
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the discretion to appoint counsel under the following conditions:

A petition may allege that the petitioner is unable to pay the costs
of the procesdings or to employ counsel. 1f the court is satistied
that the allegation of indigency is true and the petition is not
dismissed summanily, the court may appoint counsel at the time
the court grders the filing of an answer and a return. In making
1ts determination, the court may consider whether:

{a)  the issues are difficult;

(b) the pettioner is unable to comprehend the
proceedings; or

ic)  counsel is necessary to proceed with discovery.

NRS 54.750 (emphasis added).

Thus, consistent with McKague. NRS 34.730 provides the court with discretion in
determining whether to appoim counsel, because, with the exception of cases in which
appointment of counse! is mandated by statute, one does net have “[a]ny constitutional or
statutary right te counsel at allI” in post-conviction proceedings. |12 Nev. at 164. However,
defendant “must show that the requested review is not frivolous before he may have an
attomey appointed.” Peterson v. Warden, Nevada State Prison, 87 Nev, 134, 136, 483 P.2d
204, 205 (1971,

Here, Drefendant cannot make the threshold showing, required under WRS 34,750,
thar any petition he may file will not be summarily dismissed by the court, The Nevada
Supreme Court issued its Remithtur on Defendant’s direct appeal, on August 4, 2009, As
over ong year has passed since the Court issued its Remittitur, Defendant cannot make the
requisite showing, required for the appointment of counsel, that the court will not summarily
dismiss any petition he may file as time barred pursuant to NRS 34.726. Because Defendant
has not met the threshold test pursuant to NRS 34.750 and Peterson, he is not entitled to
appoiniment of counsel, and his moton requesting such should be denied,

."I-"
i
I
I
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CONCLUSION

For the foregomg reasons, the State respectfully asks the Court 1o deny Defendant's
Motion to Appoint Post-Conviction Relief Counsel.
DATED this 23rd day of November, 2010,
Respectfially submitted.
DAVID ROGER

Clark County District Attorney
MNevada Bar #002781

BY /' LISA LUZAICH

LISA LUZAICH
Chief Deputy District Attorney
Newvada Bar #005056

CERTIFICATE OF FACSIMILE TRANSMISSION
I hereby certify that service of STATE'S OPPOSITION TCG DEFENDANT'S
MOTION TO APPOINT POST-CONVICTION RELIEF COUNSEL., was made this 23rd

day of November, 2010, by facsimile transitission to:

JAMES ORONOZ, ES(.
FAX #522-1542

/s' HOWARD CONRAD
Secretary for the District Attorney's Office
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ORONOZ LAW OFFICES

700 South Third Stret Bec 7 3usPA'ID

Las Vepas, Nevada 89101
Phone {702) 878-2889
Fax (702) 522-1542
jimn{@loronozlawyers.com
Attomey for Defendant
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CLLEE & ©f CRURT

DISTRICT COURT

CLARK COUNTY, NEVADA

% || THE STATE OF NEVADA, y
i } CASE NO:; C232494
Plaintiff, y DEPT NO: XXIV P TTTE —
1| } REFT
V. 3 Awcigl
12 ) AL |
e T DO,
} -. ' k
14 }
Defendant. )
i )
16
7 |l RECEIPT OF FILE
13 The undersigned hereby acknowledges receipt of the original file in the above referenced

% .
action,

20

*#:4Plense note that the documents are sl originals and there are no
24

45 || copies/duplicates in the office of Oronaz Law Offices.

w‘h-_
2 | DATED this __ L& dayof_TD@na b 3010.

24

25

26

7

# RECHYED
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CLERK OF THE COURT
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DISTRICT COURT “FICED™

CLARK COUNTY, NEVADA

Jwls 82304 "H
THE STATE OF NEVADA VS CASE NO: 0702324041 — /1 :
DELARIAN K WILSON % {%m
Departmant 24 CLERR. OO

NOTICE OF CHANGE OF HEARING

The hearing on the Decision, presently set for , at 8:30 AM, has been moved 1o
the, 4th day of Cctober, 2011 at 8:30 AM and will be heard by Judge James
Bixler.

STEVEN D. GRIERSON, CEC/Clerk of the Court

By:_; : :ZEL:?;@/&?-Q)
Jennifer Arevalo,

Deputy Clark of tha Court

CERTIFICATE OF MAILING

| hereby cerify that on the 15th day of June, 2011:

[ | placed a copy of the foregoing Natice of Change of Hearing in the
appropriate attormey folder located in the Clark of the Court's Office:

David J. Roger
Keith Brower
: Ll
r Aravalo,
uty Clerk of the Court
RECEIVED T R
JUH 1 52!}" . r:'l‘.';'lligi e ol Hemring
CLERKOF THE COUR BRSO
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KEITH C, BROWER, ES(Q.

NEVADA BAR#OD72848

THE LAW OFFICES OF KEITH C. BROWER, LL.C o &
8275 SOUTH EASTERN #200 Vol b B
LAS VEGAS, NEVADA 89123

{702}45]-4921 m [ﬂ LJ b “li'l 'H
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IN THE EIGHTH FUDICIAL DISTRICT COURT OF THE STATEOFINEVABA IN AND
FOR THE COUNTY OF CLARK

DELARIAN WILSON )
ID#1966773
Petitioner,

Case No. : (7C232494- |
Dept. No.: XXV

¥a.

)
)
)
BRIAN E WILLIAMS, SR, i

TR %
PWHD

\
ﬂ\lggzﬁ ;30 Paliion lor Wrll of Mabass Gormas

I

[ PETITION FOR WRIT OF H AS US (FOST-CONVICTION)

Warden Southem Nevada
i Correctional Center,
Respondent.

)

| 1. Name of institution and county in which you are presently imprisoned or where and how
§ youare presently restrained of your liberty: Southern Desert Correctional Center.

2. Name and location of count which cntered the Judgment of conviction under attack:
“ Department 24, Eighth Judicral District Court, Clark County Nevada,

§ 3. Date of judgment of conviction:

4. Case number: 07C232494-1

| 5. Length of sentence: Due 1o consecutive sentences total of thirty-four years to life.

6. Are you presently serving a sentence for a conviction other than the conviction under
u attack in this motion? No,

l 7. Mature of offense involved in conviction being challenged:

8. What was your plea? Guilty

§ 9. I you entered a plea of guilty or guilty but mentally ill to one count of an indictment or

information, and a plea of not puilty 10 another count of an mndictment or information, or if a

plea of guilty or guilty but mentally ill was negotiated, give details: Not applicable.

“ﬁ\E@IJQl
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10. Tf you were found guilty or guilty but mentally ill afier a plea of not guilty, was the
finding made by: {check one)

11. Did you testify at the trial? Not Applicable.
12, Dnd you appeal from the judgment of conviction? Yes
13, If you did appeal, answer the following:
{a)} Name of court: Nevada Supreme Count
{b) Case number or citalion: 52104
(¢) Resuli: Judgment A ffirmed
{d) Date of resuit: Remittitur August 4, 2009
(Attach copy of order or decision, if available.)
14. If you did not appeal, explain briefly why you did not: Not Applicable.
15. Other than a direct appeal from the judgment of conviction and sentence. have you
previously filed any petitions, applications or motions with respect to this judgment in any
court, state or federal? Motion To Appoint Post-Conviction Relief Counse]
16. H your answer to No. 15 was “ves,” give the [ollowing information:
{2) (1) Name of court: Department 24, Fighth Judicial District Court.
(2) Nature of proceeding: Good Cause Appearing Motion Granted,
{3) Grounds raised: Motion For Appoimiment Of Post-Canviction Relief Counse for
purpose of {iling a Post-Conviction Writ,
{4) Did you receive an evidentiary hearing on your petition, application or motion?
No.
(3) Result: Counsel appointed to file a petition.
(6) Date of result: 11/30/2010; 12/14/2610: and 01/13/2011.
(7} 1f known, citations of any written opinion or date of orders entered pursuant to
such result: Not applicable.
(b) As to any second petition, application or motion, give the same mformation:

2
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{4) Did you receive an evidentiary hearing op your petition, application or motion?

|| (5) REBUIL ©ererreureeeunesirarssscssassnasogpoe ebmrsssnsass st b s ad bR ar b bk S8 SRR R bbb 0
(B) DALE GFTESUIL L.voieriesiisimssemnisesisiiemrsb s s s e s
" {7} If known, citations of any writlen opinion or date of orders entered pursuant (o

such resul;

(¢) As to any third or subsequent additional applications or motions, give the same

information as above, list thern on a separate sheet and attach.
“ {d) Did you appeal to the highest state or federal court having jurisdiction, the result or
action taken on any petition, application or motion?
(1) First petition, application or metion? Yes ... No ........
Citation or date of GecISION: ..o e e s s e
(2) Second petition, application or motion? Yes ........ No ...
“ Creariom e dats oldecigion: . siesaiinsenmniihaiaiuisminge
(3) Third or subsequent petitions, applications or motions? Yes ....... Mo s
Citationcordate-of decifion! mcmnimmniiiinniiaisiaiiia i
(e} If you did not appeal from the adverse action on any petition, application or motion.
explain briefly why you did not. (You must relate specific facts in response to this question,

Your response may be included on paper which is 8 1/2 by 11} inches attached to the petition.

Your response may not exceed five handwritten or typewritien pages in length.)
17. Has any ground being raised in this petition been previously presented to this or any
other court by way of petition for habeas corpus, motion, application or any other

postcenviction proceeding? If so, identify:

002093
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(2) Which of the grounds i the SAITE: ... vmsarame ittt

(b} The proceedings in which these grounds were raised: ...

(¢} Briefly explain why you are again raising these grounds. (You must relate specific
facts in response 1o this question. Your response may be included on paper which is 8 1/2 by

11 inches attached to the petition. Your response may not exceed five handwritten or
typewnilten pages in length.}

18, 1f any of the grounds listed in Nos. 23{a), (b}, (¢) and (d), or listed on any additional
pages you have attached, were not previously presented in any other court, state or federal,
list briefly what grounds were not so presented, and give your reasons for not presenting
thern. (You must relate specific facls in response to this question. Your response may be
inciuded on paper which is 8 1/2 by 11 inches attached to the petition. Your response may
not exceed five handwritten or typewritten pages in length.)

19. Are you filing this petition more than 1 year following the filing of the judgment of
¢onviction or the filing of a decision on direct appeal? If so, state briefly the reasons for the
delay. {You musl relate specific facts in response 1o this question. Your response may be
included on paper which is 8 1/2 by 11 inches attached to the petition. Your response may
not exceed five handwritien or typewritten pages in length.)

Petitioner was not informed of the filing of the remittitur in this case, and after a
finding of good cause the district court granted the appointment of counsel for the filing of
this petition.

20. Do you have any petition or appeal now pending in any court, either state or federal, as
10 the judgment under attack? Yes ..uw. NO e d

1f yes, state what court and the case nUmMbEL: ... s

21. Give the name of each attorney who represented you in the proceeding resulting in your
conviction and on direct BPPEAL: ... s

22. Do you have any future sentences to serve after you compiete the sentence mmposed by

¢ nnznsr
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the judgment under attack? Yes ........ No ........ XX
[f yes, specify where and when it is to be served. if you know: i
73, State concisely every ground on which you claim that you are being held uniawfully.
Summarize briefly the facts supporting each ground. If necessary you may attach pages
stating additional grounds and facts supporting same.

{a) Ground one;

Wilson was deprived the effective assistance of counsel at the sentencing phase of his
case, when counsel did not ask for time to review the transeripts of the Co-Defendant’s trial
so that counsel would be prepared to rebul any presumptions/inferences that may have been
made by the trial court.

Supporting FACTS (Tell your story briefly without citing cases or law.).

Al the time of sentencing, the Lrial court stated “I mean, I'm certainly familiar with
this whole thing, since we did have a trial on Wesley [the Co-Defendant]. T'm familiar with
evervthing that went ¢n. Knowing the Defendant’s background, he had the iead role in this
whole scenario.” [Sentencing Transcripts page 5]

It is clear from this transcript that counsg] was unprepared for sentencing, as he was
unable 1o review the trial transcripts o rebut any presumptions that may have been made by
the Court. Without knowing what was said at trial, counsel should not have gone forward
with sentencing and should have requested a continuance for the preparation and raview of
the Co-Defendant’s trial transcripts.

As other couns have held, at sentencing, a defendant has the right 10 assistance of
counsel.” United State’s v. Sullivan, 694 F.2d 1348 (US. Ct. App. 2™ Cir. 19982) Citing
Gardner v. Florida, 430 1.5, 349, 97 8.Ct. 1197, 51 L.Ed. 2d 383 {1977). In addition, a

Defendant has the right to present information in mitigation of punishment. [d. In this case,

without the Co-Defendant’s trial transcripts, “Defendant’s attorney did not have a reasonable
opportunity 1 familiarize himsel{ with the trial proceedings.” [d. Without the transcripts,
Counsel was not able to adequately “search the actual record for material supporting a plea
of clemepcy.” Id. As such, Defendant was prejudiced at sentencing duc to counsel’s

3
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inability to respond to the sentencing cowrt’s knowledge or understanding of the
proceedings.
At a minimum, counsel should have requested a continuance to review the trial
transcripts in this case so that he could adequately argue sentencing in this matter.
(b} Ground two:
Appellate counsel was ineffective for failing to cite case law in their brief.
Supporting FACTS (Tell your story briefly without citing cases or law. )
On appeal. appellate counsel offered no supporting case law in their arpument
regarding a district court's ability to consider a co-defendant’s trial at sentencing.
WHEREFORE, petilioner prays that the court grant petirioner relief to which petitioner
may be entitled in this proceeding.

EXFCUTED this 10™ day of October, 2011.

........................................

gith C. Brower, Esq.
The Law Offices Of Keith C. Brower, LLC.
8275 South Eastern #200
Las Vegas, NV 89123
(702) 451-4921
Attorney For Petitioner

Under penalty of perjury, the undersigned declares that the undersigned is the atiorney
for the petitioner named in the foregoing petition and knows the contents thereof; that the
pleading is true of the undersigned’s own knowledge, except as to those matters stated on
information and belief, and as (o such matters the undersigned believes them to be true, and

that he has the permission of the Petitioner for the {iling#pf this petition.

.........................................................

Keith C. Brower. Esq.

The Law Offices Of Keith C. Brower, LLC.
$275 South Eastern #200

Las Vegas, NV 89123

(702} 451-4921

Atiomey For Petitioner
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CERTIFICATE OF SERVICE BY MAIL
I, Keith C. Brower, Esq., hereby certify, pursuant to N.R.C.P, 5(b), that on this 10" day

of the month of Qctober of the year 2011, [ mailed a true and correct copy of the foregoing
PETITION FOR WRIT OF HABEAS CORPUS addressed 10.

Bnan E. Williams, Sr., Warden

Southern Desert Correctional Center

P.O. Box 20¥

Indian Springs, NV 82070

And that [ hand delivered a copy of this petition to:
Leon Simon
Criminal Appeals Division
Clark Counry District Attorney's Office
2068 Lewis Avenue

Las Vegas, NV 89153

Dated this 10" day of October, 2011.

E&th C. Brower, Esg.
The Law Offices Of Keith C. Brower, LLC,
R275 South Eastern #2400

Las Vegas, NV 89123

(702} 4514921

Attorney For Petitioner
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IN THE SUPREME COURT OF THE STATE OF NEVADA

. DELARIAN K. WILSON A/K/A DELARIAN KAMERON Supreme Court No. 52104 |

WILSON, —nom e

Appellani, B S -7 5o
vE, Distiicd Court Case Mo, 232494

THE STATE OF NEVADA, | “ -

Respendent N o A

CLERK'S CERTIFICATE

STATE OF NEVADA, ss.

|, Tracte Lindeman, the duly appainted and qualified Clerk of the Supreme Court of the State of
Mevada, do hereby certify that the following is a full, true and comrect copy of the Judgment in this
matter.

MENT

The court baing fully adhvised In the premises and the law, it is now ordered, adjudged and decreed,
as follows: "ORDER the judgmani ¢f conviction AFFIRMED *

Jutdgment, as guoted above, entered this Tih day of July, 2009,

IN WITHNESS WHEREDF, | have subsctribed my name and affixed
the saal af the Supreme Court at my Office m Carson City.
hevada, s Ath day of Auqust, 2009

Tracia Lindeman, Supreme Couwrt Clerk

o Daputy Eitzri-cEq i ](‘%@.ﬂ‘d&

VA

eyuisT 102098
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IN THE SUPREME COURT OF THE STATE OF NEVADA

DELARIAN K. WILSON A/K/A No. 52104
DELARIAN KAMERON WILSON,
Appellant,
Vs,
THE STATE OF NEVADA,
Respondent. F l L E D
JUL 07 2008
c L ey
(§) ‘FI B TEPUTY CLERR

This is an appeal from a judgment of conviction, pursuant to a
guilty plea, of two counts of rebbery with the use of a deadly weapon and
one count of sexual aseaunlt. Eighth Judicial District Court, Clark County;
James M. Bixler, Judge. The diatrict court sentenced appellant Delarian
Kameron Wilson to prison terms of 72 to 180 months for the robbery
counte, plus equal and consecutive sentences for the deadly weapon
enhancements, and ten years to life for the sexual assault, &l terms to run
consecutively.

Wilson contends that his sentence was excessive for two
resgons; (1) his sentence was unreasonably disproportionate to his
codefendant’s sentence, and (2) the district court relied on highly suspect
or impalpable evidence.

Thia court has consistently afforded the district court wide
discretion in its sentencing decisions, See Houk v, State, 103 Nev. 659,
£64, 747 P.2d 1376, 1379 (1987). This court will refrain from interfering
with the sentence imposed “{g]o loog as the record does not demonstrate

prejudice resulting from consideration of information or accusations
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IN THE SUPREME. COURT OF THE STATE OF NEVADA

DELARIAN K. WILSON. Supreme Court No.:
Appellant, District Court CasHian 1 (GRAEAHY Filed
Wi _ Nov 12 2015 10:18 a.m
THE STATE OF NEVADA Tracie K. Lindeman
Respandent. Clerk of Supreme Court
APPELLANT'S APPENDIX — VOLUME [X - PAGES 2000-2249
MATTHEW D, CARLING STEVEN B. WOLFSON
51 East 400 North, Bidg. #1 Clark County District Attorney
Cedar City, Utah 84720 200 Lewis Avenue, 3" Floor
(702) 419-7330 (Office) Las Viégas, Nevada 89155
Attorney jfor Appellant Caunsel for Respondent
CATHERINE CORTEZ MASTO

Attorney General

100 North Carson Streer

Carson City, Nevada 89701-4717
Counsel for Respondent

Docket 68576 Document 2015-34375
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INDEX

Wilson, Delarian
Doecument Page No.
Information filed on 04/20/07 0001-0009
Criminal Bindover filed on 04/25/07 G0I10-0103
Defendant’s Motion for Release of Ghwn Recognizance or in the
Alternalive Set Reasonable Bail filed on 05/17/07 0104-0126
Bond filed on 06/08/07 0334-0337
Bond filed on 06/08/07 0338-N341
Bond filed on 06/08/07 0342-0745
Ex Parte Motion 1o Appoint Investigator and for Fess in Excess of
Statutory Limit filed an 08/16/07 0346-0349
Ex Parte Order filed on 08/29/07 0350-0357
Motion to Sever Defendants filed on (3/06/08 0358-0364
Motion to Suppress Fruits of IHlegal Search filed on 03/1 1/08 (365-0392
Detendants Joinder in Co-Defendant Narcus Wesley's Motion w Sever (393-0394
Defendants filed on 03/11/08
Defendant’s Motion 1o Suppress Statement filed on 03/17/08 0395-0434
State’s Opposition to Defendant Wilsen's Motion 1o Suppress Statement | (0435-0456
filed on 03/24/08
State’s Opposition to Defendant Wesley's Motion o Suppress Fruits of 0457-0478
[llegal Search filed on 03/24/08
Refendant’s Motion 1o Continue Trial filed on 03/25/08 0479-0481
Guilty Plea Agreement filed on 03/28/08 0482-0490
Amended Information filed on 03/28/08 (G491-0493
Natice of Witnesses and/or Expent Witnesses filed on 03/28/08 0494-0498
Defendant’s Notice of Witnesses Pursuani to NRS |74.234 filed on (1519-0521
04/07/08
Second Amended Information fiied on 04/10/08 0522-0531
Diistrict Court Jurv List filed on 04/10/08 0532
Amended Criminal Jury List filed on 034/14/08 0649
Instructions 10 the Jury filed on 04/18/08 (650-0706
Verdict filed on 04/18/08 0707-0712
Order for Expedition of Transcript filed on 04/24/08 {723
Defendant Wesley's Motion far New Trial 04/28/08 (0724-073!
Motion for Withdrawal of Counsel filed an 04/28/08 0732-0734
Motion for Extension of Time filed on 04/28/08 07350738
Notice of Motion filed on 04/28/08 (739-0742
Motion for Bail Pending Sentencing Appeal filed on 05/01/08 0743-0747
Supplemental Points and Authorities to Motien for New Trial filed on 07540759
06/05/08
Receipt of Copy filed on 06/10/08 0760
State’s Opposition t Defendant’s Motion for New Trial filed on 067] B/08 | 0761-0765
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Sentencing Memerandurn filed on 07/03/08 (07870820
Judgment of Conviction (Plea of Guilty) fiied on 07/16/08 0821-0822
Judgment of Conviction (Jury Trial) filed on 07/ 8/08 D823-DR27
Notice of Appeal filed on 07/18/08 {(828-0829
Case Appeal Staternent filed on 07/21/08 OB30-0831
Notice of Appeal filed on 0722/0R 0832-0833
Case Appeal Statement filed on 07/25/08 0834-0836
Notice of Appeal filed or 07/24/08 0837-G838
Case Appeal Statement filed on 07/24/08 0839-0840
Cas¢ Appeal Statement filed on 07/24/08 03841-0843
Notice of Appeal filed on 07/24/08 0844-0846
Notice of Appeal filed on 07/25/08 (847-0848
Notice of Appeal filed on (8/05/0% 0849-H85 |
Case Appeal Statement filed on 0R/06/08 U8352-0853
Cage Appeal Statement filed on 08/14/08 0854-0836
Naotice of Motion and Motion to Correct llegal Sentence filed on (878-0881
09/0G5/08
Request for Rough Draft Transcript filed on 09/10/08 0882-0885
Order for Production of Inmate Narcus Samone Wesiey filed on 09/13/08 | 0R86-0887
Ex Parte Application 1o Appeint Attorney of Record o Represent
Defendant Narcus 8. Wesley During Appeal Process filed on 09/15/08 P888-0892
Request for Rough Draft Transcript filed on 09/17/08 0893-0896
Request for Transcript of Proceedings filed on | (/07/08 CB97-0899
Amended Tudgment of Conviction filed on [0/08/08 DS00-905
Centificate of Delivery to the Supreme Courthouse filed on 12/05/08 1996-1997
Cenificaie of Delivery to the Supreme Courthouse filed on 12/09/08 1998-2000
Clerk s Certificate Judgment Affirmed filed on OR/07/09 2021-2027
Clerk’s Centificate Judgment Afirmed filed on 04/12/10 20628-2034
Attomney Time and Costs filed on 06/28/10 2035-2039
Metion for Order Instructing the Attorney of Record to Provide petitioner | 2040-2052
With a Complete and Copy of the Case in the Above Entitled Case
Number filed on 08/05/10
Certificate of Mailing filed on 08/20/10 2053
Request for Transcripts/Court Proceedings filed on 10/01/10 2054-2071
State’s Opposition to Defendan(’s Request for Transcripts/Court 2072-2073
Proceedings filed on 16/13/10
Defendant’s Motion 1o Appoint Post-Conviction Relief Counsel filedon | 2076-2081
1027110
Order Denying Defendant’s Regtiest for Transcripts/Court Proceedings 2082-2083
filed on 11/01/10
State’s Opposition to Defendant’s Motien ta Appoint Pest-Conviction 20284-2088
| Relief Counsal filed on 11/23/10
Receipt filed on 12/17/10 2089
Notice of Change of Hearing filed on 96/15/11 2090
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Petition for Writ of Habeas Corpus (Post-Conviction) filed on 10/10/11 2061-2104
Applicaticn and Order for Transcripts filed on 10/13/11 2105
Application and QOrder for Transcripts filed on 10/13/11 2106
Response 1o Defendamt’s Petition for Writ of Habeas Corpus (Post- 2107-2115
Conviction) and Motion 1o Dismiss filed on 11/01/11

Reply to State’s Response to Defendant's Petition for Writ of Habeas 2121-2122
Corpug (Post-Conviction) and Motion to Dismiss filed on 12/65/11

Findings of Fact, Conclusions of Law and Order filed on 01/06/12 2123-2130
Notice of Entry of Decision and Order filed on 01/18/12 2131-2139
Motion for Clarification and/or Reconsideration of Denial of Defendant’s | 2140-2141
Petition for Writ of Habeas Corpus filed on 01/30/12

Order Staying the Findings of Facl. Conclusions of Law and Order filed | 2142

on 02721112 _

Notice of Appeal filed on 02/21/12 2143
Oppesition to Defendant’s Mation for Clarification and/or 2149-2150
Reconsideration of Denial of Defendant's Petition for Writ of Habeas

Corpus filed on 02/24/12

Order for Production of [nmate Delarian Kameron Wilson filed on 2163
03/G1/12

Motion ta Place on Calendar filed on 05/23/13 2164
Order For Transcripts filed an 08/06/13 2197
Findings of Fact and Conclusions of Law and Order filed on 11/12/13 2205
Notice of Entry of Findings of Faet, Conclusions of Law and Order filed | 2206-2215
on ) 1/19/13

Order for Transcript filed on 11721413 2216
Notice of Appeal filed on 12/10/13 2217

Case Appeal Statement filed on 12/10/13 2218-2220
Motion to Withdraw Due to Conflict filed on 08/06/14 2221-2223
Supplemental Petition for Writ of Habeas Corpus (Post-Conviction) 2224-2265
State’s Response and Motien to Dismiss Defendant’s “Supplemenial™ 2266-2276
Petitian for Writ of Habeas Compus {Post-Conviction) filed on 03/06/13

Stipulation to Enlarge Briefing Schedule and Order filed on 03/26/15 2277-2278
Reply to Siate's Response and Motion to Dismiss Defendant’s 2279-2296
Supplemental Petition for Writ of Habeas Corpus (Post- Conviction) filed

ont 04/20/15

Findings of Fact. Conclusions of Law and Order filed on (7/22/15 2297-2303
Notice of Entry of Findings of Fact. Conclusions of Law and Order filed |2304-2311
on 07/24/15

Notice of Appeal filed on DB/04/15 2312-2313
Case Appeal Statement filed on 08/04/15 2314-2316
Reguest for Rough Draft Transeripts filed on 08/04/13 2317-2319
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TRANSCRIPTS

Document Page No.
Transeript — Preliminary Hearing filed on 05/23/07 0127-0201
Transeript — Preliminary Hearing filed on 05/23/07 0202-0333
Transcript — Change of Plea as to Defendant Wilson filed on 04/01/08 {(499-0518
Transeript — Defendant Wesley's Motion to Suppress filed on 04/1 1/08 1533-064%
Transcript — Opening Statement of My, Landis filed on 04/21/08 071340722
Transcript — Judgment and Sentencing and filed on 06/G3/08 0748-0753
Transcript — Defendant’s Pro Per Motion for Bail Pending _ 0766-0786
Sentencing/Appeal Defendant’s Motion for New Trial filed on 07/03/08

Transeript — Sentencing filed on 09/03/08 0857-0877
Transcript — Jury Trial filed on 11/12/08 0906-0988
Transcripl — Jury Trial filed on 11/12/08 0989-102%
Transeript = Jury Trial filed on 11/12/08 1930-1034
Transcript — Seatencing filed on 11/12/08 1035-1040
Transcript - Jury Trial filed on 11/]12/08 1041-1110
Transeript — Sentencing fiied on 1 1/12/08 1111-1131
Transcript — Jury Trail filed on 11/12/08 1132-1171
Transcript — Sentencing filed on 11/12/08 1172-1192
Transcript — Jury Trial filed on 12/05/08 1193-1415
Transeript— Jury Trial filed an 12/05/08 1416-1700
Transcript—Jury Trial filed on 12/05/08 1701-1995
Transeript — Change of Plea as 1o Defendant Wilson filed on 12/09/08 2001-2020
Transcript ~ Status Check filed on 11/17/11 2116-2120
Transcript — Hearing filed on 09/27/12 21512156
Transcript — Hearing filed on (09/27/12 2157-2162
Transcript — Writ filed on 09/23/13 2165-2196

T'ranseript -
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Addendum tc Supreme Court as to Certficate of Delivery
12/5/08

Dated December 9, Z00R

Upon filing the above-referred to transcripts dated
April 9, 10, and 11, 2008, pertaining t¢ Narcus Samone
Wesley and Darmanian Wilson, I checked with the Clerk of
Court a& to whether the 3/28/08, 20 page change of plea
transcript regarding Darnanian Wilson was on file. The
Deputy Clerk indicated it was mot. I had run a duplicate
of the 2/28/08 20 page transcript, and had it with me, and
I noticed for the first time that the date on page 1 of
sald transcript was March 28, 2007 aot March 28, 2008,

My certificae page on page 20 did jindiciate the Torrecht
date of preparation, which was March 28, 2008.

S0 a8 of this date, I have run a duplicate of the
3/28/08, 20 page transcript, zod refiled it with the Clerk
of Court so that there will not be any further confusion,
and I have supplied copies to the D. A,'s office, Mr,
Oronoz's office apnd Mx., Winder's cffice at no extra
charge. I was paild for rche 20 page trangeript in early
April, 2008 by Clark County. AL this time, all parties
have coples of the transcripts I have prepared in State
v. Darnanian Wilson (20 page transcript dated 3/28/08),
and the first three days of jury trial (April 8, 19, and
11, 2008,) (R03 pages}, before the Hon. James M. Bixler.

1f anyone has any guestions about any of the above,
Plsase contact my office immediately. I apologize to the
Suprems Court, and counsel for all the parties for any
confusion that may have been caused by having the wrong
date March 2B. 2007 rtyped on page 1 of the 20 page
transcript of the change of plea of balarian Kameron
Wilson, which I court reported on 3/28/08.

Thank you.

/f;ﬂend

This dat the 9th day of December, 2008.

20 VY
CEE?%% Bakr, ©%, CCR 173

Court Reporter

CC:y Mr. Cronocz
Mr . Windar
D. A.'e office (Appellate Division)
A, G.'a pffice.
Judge James Bixler, District Judge
Ed Friedland, Executive Officer
Mr. Landis. Deputy ?. D.
Hewv. CCR Board

LEE M. BAHE, CCR 173 702-5&4-6157-‘}02000
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ORIGINAL

FILED

Dec 9 1125 & '08

CLERN <7 { .. COURT

IN THE EIGHTH JUDICIAL DISTRICT CDURT ©F THE STATE OF NEVADA

IN AND FOR THE COUNTY OF CLARK

THE HON. JAMES M. BIXLER, DISTRICT CCURT JUDGE, PRESTDING

THE STATE OF

NEVALA,

Plainciff,

v

Case No. C-2324%94

DELARIAN K. WILSON, aka Depr. 24
DELARTAN KAMERCH WILSON,
NARRCUS 5. WESLEY, ESQ., aka
HNARCUS SAMONE WESLEY,
Defendant.,

Reported by:

HYED

TRANSCRIPT OF PROCEEDINGS
Change of Plea as to Defendant Wilson
COURTHOUSE
March 28, 2048

Las Vegas, Nevada

Lee M. Bahr, CPp, LR 173

DEC 0 92008
CLERK OF THE COURY

Les M. Bahr, CCE 173 702-804-g£15
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APPEARBNCES :

For tha Stats

® 2

STACY KOLLINS, ESQ,
Deputy D. A.
200 Lewis Ave.
Las Vegas, NV. 831355
and
CHRISTOFHER LAURANT, ESQ.
Deputy D. A.
200 Lewis Ave.
Las Vegas, WV, BY91ES5

Defendant Wilson present in gcourt in custaody,

For Defendant Wilson:

DRASKOVICH LAW QFFICE
by JAMES &, ORCONOZ, ESQ.
Attormey ar Law

Las Vegas, NV. 89101

Defendant Wesley not prasent in court oub of custody.

For Defendant Wesley:

Ne other appearances.

CASEY LANDIS ESQ.
Deputy Public Defendex
Lae Vegas, NHV.

row ok koK

npann2

Lee M. Bahr, CCR 173 T02-2423-3366
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TRANSCRIPT OF PROCEEDINGS

THE BAILIFF: All rige,

Department 24 is now in session, the Hon. Judge
James M. Bixler presiding.

Fleage be geartad.

THE COURT: oOkay. This is the matter of the
State of Wevada v, Delarian Wilsen.

And we are alsoc on for Narcus Wesley, are we
not, Mr. Landis?

MR, LAWDIS: Technically, Judge. T don't have
the Defendant present:

THE COURT: Oleay.

MR. LAURANT: With regard to Mr. Wilson, the
other one, I am filling in right now for Ms. Luzaich on
the Wilspn matter, which she has familiaricy with, but
I know nothing about any uew trial dates or anything
liks that,

THE COURT: Ckay, no problem.

MR. LAURANT: Thank you.

THE COURT: We are primarily dealing with Mr.
Wilgon. It is my understanding that Mr. Wiison is geing
to take the cffar that was made?

ME, ORONOZ: Yes, sir.

THE COURT: All right, do we have -- gkay,

no2en3

Lee M. Bahr, CCR 173 To2-243-3386
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All »ight. Mr. Wilson, is it your understanding
that this morning you are going te withdraw your plea of
not guilty and enter a plea of guilty to one count of
robbery with the use of a deadly weapon and crie count
of gZexvual assault, is that it?

Two countsg,

MR. CRONOZ: Two counts of réabbery.

THE LCOURT: Two counts of rohbery with use of
a deadly weapon and one count of sexual assault, is that
correct, Mr., Wilsan?

DEFENDANT WILSON: Yes, sir.

THE OGURT: Okay.

And T have in my hand a guilty plea agreement.
Have yau read through ik?

DEFENDANT WILSON: Yes, sir.

THE COURT: Did you go through it with vour
attorney?

DEFENDANT WILSON: Yes, sir.

THE COURT: Fine. Did you understand everything?

DEFEHDANT WILSON: Yes, sir.

THE CDURT: On page five of this guilty plea
agreement, is whar I am showing you, there is a signature.
Is that your signature?

DEFEMDANT WILSCH: Yes, sir.

THE COURT: And did you read through it, discuss

apggnna

Lee M. Bahr, CCR 173 TR2-243-3388
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it with your attorpey, and understand everything that is
contained in this guilty plea agreement before you signed
it?

DEFEMDANT WILSON: Yes, sir.

THE COURT: 0Okay.

A couple of things that are contained ip the
guilty plea agreement that I need to touch upen be make
sure thar you understand.

Did you discuss with your attorney the possible
sentences that the Court gould impose as a result of your
entering & ples of guilty to thess charges?

DEFERDANT WILSON: Yss, sir.

THE COURT: What is your understanding of the
possible sentence that the Court could impose in return
for your -- in exchange for your plea of guilty on these
charges?

DEFENDANT WILSGN-: The sentences could be ziun
consecutive, and that I could face anywhere from 10 to
25 from 10 to life. .

THE <OURT: Okay.

And that's your understandirg, and you understand
that what happens to you when it comes time for sentencing,
if I understand correctly, the State retains the right to
argue at sentencing, is that correct?

MR. QRONOZ: Yes, Your Honor.

no2ans

Lege M, Bahr, OOR 173 TR2-243-3388
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THE COURT: Is Mr, Order.

THE CQOURT: What happens bo you at the time of
sentencing is entirely up to the Court.

Your attecrmey is going to be argquing for the --
on the lesger end of the sentence, and the State will
be arguing for the maximum sentence, and do vou understand
that?

DEFENDANT WILSOW: Yes, sir,

THE COURT: And what happens te you at the time
of sentencing, and nobody can promise or predict what is
going to happen.

Do you understand thac?

DEFENDANT WILSON: Yes, sir.

DEFENDANT WILSON: Did you also read through
and understand that you have certain rights in regards
to having a trial.

Those trial rights are explained to you in the
guilty plea agreement.,

DEFENDANT WILSON: Yes, sir.

THE COURT: Did vou discusg thoessa rights with
your sbcorney?

DEFENDANT WILSON: Yes, I did,.

THE COURT: Do you understand those rights?

DEFENDANT WILSCON: Yes, sir.

THE COURT: Okay.

002076

Lea M. Bahr, OCR 173 702-243-3386
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Do you understand that by accepting this guilty
plea agreement, and entering these pleas of guilty today
that you will by necessity have to give up your right to
have a trial.

Do you understand thar?

DEFENDANT WILSCH: Yes, gir.

THE COURT: Iz that whabt you want to da?

DEFEXNDANT WILSON: Yes, I do.

THE COURT: Other than that which is contained
in this guilty plea agreement, has anybody promised you
anything that's not contained in here in return for your
plea of guilty bto these charges®

DEFENDANT WILSON: No, sir.

THE COURT: Has anybody threatened or coerced
you in any fashion, or in any manner, in order to get you
te plead guilbty to these charges?

DEFENDANT WILSON: Ho.

THE COURT: In the amended information, it
indicates that these three charges that you are pleading
guilty to occurred on or about February 18, 2007 within
Clark County, State of Nevada.

Tell me in your own words what happened on
February 18, 2007, which causes you tao plead guilty
today to these charges?

DEFENDANT WILSON: I came in Las Vegas.

ggan~7
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THE COURT REPORTER: Speak up, pleass.

DEFENDANT WILSON: TI'm sorry. I came into

Las Vegas, and I went in there, and I robbed two people,

I robbed these people st gunpoint, and aided and abided

in a sexmal assault that was going cn.

THE COURT: The -- your friend, Mr. Wesley,

who you were -- was who you had committed these acts

wirh?

commnicted

DEFENDANT WILSON: Yee, sir.

THE COURT: And these were acts that wers
with the use of a firearm.

Is that corract?

DEFENDANT WFLSDN: Yes, sir.

THE COURT: How many pecple were in the house

when you guys went in thera?

pecple tg

cut of an

OEFENDANT WILSON: Six, I belisve.

THE COURT: And then somebody took one of these
the ATM macﬁine and got -- had them get money
ATM machine, is that right?.

DEFENDANT WILSON: Yes, sir.

THE COURT: Whe did thar?

DEFENDANT WILSON: I did, =ir.

THE COURT: And then in regards to the sexual

agsault, your partner actually committed the sexual

assauit, but you assisted and encouraged in the overall

702-243-23e10720 " 8
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I= Lthat rigﬁt?

DEFENDANT WILSON: Yes, sir,

THE COURT: You understand that still makes
you viable of having committed o sexual assault?

DEFERIANT WILSON: Yes, sir.

THE COURT: And you went through chat with vour
attorney, and you understand why?

DEFENDANT WILSON: Yes, sir.

THE COURT: .Okay.

And are you pleading guilty to the two counts
cf robbery with the use of a deadly weapon and the one
count of gexual assault because in truth and in fack
you are actusily guilty of committing those offenges?

DEFENDANT WILSON: Yes, sir.

THE COURT: And you are not pleading quilty
for any othler resson.

DEFENDANT WILSON: Ko, sir.

MR. ORONOZ: And, Your Homor, T also -- could
the Court canvass him about tha penalties on the sexual
assayult?

&nd I also discussed with him the penalties
associated with the robberies with use, and explained
te him that they could be run either concurrently cr

cansecutively.

Lee M. Bahr, CCR 173 702-243-338¢
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THE COURT: Did you understand that?

DEFENDANT WILSON: Yas.

THE COURT: That the sentences that the Court
could impose on each of the three counts could run
consecutive to each other, cne after the other.

Do you understand that?

DEFENDANT WILSOM: Yes, sir,

THE CQURT: And do you understand bhat these
are mandatory prison sentences so that after you plead
guilty that there is no possibility that vou are not
going to prison.

Do you understand that?

DEFENDANT #WILSON: Yes, sir.

THE COURT: Anything else?

MS. KOLLINS: Your Honor, did you canvass him
on the Fact that ther;-Will be lifetime supervision as
well a8 reatitution in this matter?

THE COURT: No, I dida'k.

¢n the sexual assault charge, there is a
requirement that at the back end, at some point in time,
vou will be relsased Efrem prison, but when you get out
of prison, in addition to whatever conditions may be
imposed if you were on parcle, after a parcle has expired,
there still is a requirement that you stay registered for

a lifetime.

002010
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Tt's called lifetime supervision.

And the terms of the lifetime supervision aren't
even known at this point because they won't be known until
you get out of prison, and then they formulate whatever
conditions would be appropriate at the time.

But I can't tell you what those conditions are
going to be for lifetime supervision because they are not
known at the time, but I am putticg you on notice that when
you do get out cf priscn and when you do expire your parcle,
there are going to be regquirements that you have to comply
with for the rest af your life.

Have you ever had that explained toc you?

DEFENDANT WILSON: Yas, sir.

THE COURT: Okay,

MS. KOLLINS: And, Your Honor, I guess the last
thing, before he 1s parole eligible, he will have fo undergo
a psychosexual examination that determines that he is less
than & high risk te recffend sewually, and that will be
reviewed by the Parole Board.

THE COURT: That is a statutory requirement
prior to being admitred to parcle.

Do you understand that?

In other words, you are going to talk te a
psychiatrist, and you are going to go through a pzychozexual

evaluation, and the result of that evaluation must indicakte

no2n11
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that you are sﬂmethiné less than a high risk for recidivism
in terms of 2 sexual crime.

DEFENDANT WILSON: Yes, sir.

THE COQURT: ©Now, understanding all that, is it
your desire still to enter your plea of guilty to these
three charges, two counts of robbery with use of a deadiy
weapon, and cone count of sexval assault.

Iz thst correct?

DETENDANT WILSON: Yes, sair.

THE COURT: COkay. Anything slse?

M3. KOLLINS: No, Your Honor., Thank you.

THE COURT: All right.

The Court i going te accept your plea of guilty
Lo those three chargeé, Count I, Count 1II, robbexry with the
use of z deadly weapon, and Count TIT, sexual assaull, ag
having been freely and voluntarily entered.

We ne=d what, 45 davs?

MS. KOLLINS: 45 days should do it. There is
ne requirement for bthe psychosexual on the front end,
but just to be on the safe side.

THE COURT: Okay, all right.

MR, CRONOEZ:, Could we do it inp 30%

THE COURT: We can try, but I will be honest
with you, you know, anything --

MR. ORONOZ: 45 daye will be fins.

nozni12
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THE COURT: We are probably going to be wasting
time if we try to do it 3.

MR. CRONOZ: Okay.

THE COURT: Because we get letters from them,
for anything approaching 30 days, we are getting letters
Erom B and B asking for more time 30 we might as well just
go ahead and pass it for 45 days.

THE CLERK: May 12, at 8:30,

ME. LANDIS: And as to Mr. Wesley, his presence
is walved today?

THE COURT: Yes, I waived Mr, Wesley's presence,
Mr. Landig. HNow that Mr. Wilson's matter is over with,

I guess you guyeE are up, right?

MS. KOLLINS: That's correct.

THE COURT: And we are set for a Franks hearing
Monday afternoon at 1:30, right?

M5. KOLLINE: Yes, and just to let the Court
know, Detective Westby (phopetically) lefr the jurisdiction,
and Ms. Luzaich and I were unaware of that.

What I hawve for you this morning ie an affidavit
that 18 an offer of proof of what he would testify to.

I also have coordinated with him with Mr.
Landis's and the Court's permission te telephonically
cenduct the Franks hearing,

He will be as far away ag Texas and will be

002013
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traveling back here, belleving that we were starting later
in the week. He didn't understand the necezgsity for the
Franks hearing when he left town.

THE COURT: Why don't we do this then?

I suspect that Mr. Landis is going to be wanting
to lock the detective in the eye when he is testifving,

MS. ROLLINS: Well, and here's the thing. IT
we could just preliminarily de it on Monday over the phone,
have it recorded, then he will get him in the Jurisdiction,
and then Mr. Landis can concluds any of his cross-examination
that he feels is necessary if he likes.

Bere is the.issue.

Understandably, the incorrect name or the name was
not put in the affidavit, and 1 have an explanation and an
offer of proof and an affidavit for this Court explaining
why that is.

The detective got the information verbally khat
the address had been changed.

Net till he had drafted the search warrant, got

it confirmed that the.vehicle was at that address, you

know, was gone from the station, not Eill he returned was

that subpoena, that administrative subpoena complied with
such that the paper document came in.
He never received that information verbally.

He didn't get that until afrer the warrant was drafted,

002014
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approved, executed.

Do yeu see what I am saying?

T mean, the facts didn't come in until long
after he was gone from the station and had split te Nevada
Powear

So that's -- I mean, that igs the issue.

g0 on that limited basis, if we could de it by
virtue of & phone conference then --

THE COURT: What you are suggesting actually
is that you want to bifurcakte it.

You want to go ahead, and put him under osth
on the telephone, have you guys gquiz him and say that
we get hig testimony ﬁrasumptively will coincide with
what he is giving you in terms of an affidavit, and
then set it over to Wednesday morning, and then Mr.
Landis can then cross-examine him z2s to whatever matbters
he choss?

MS. KOLLINS: Right.

THE COURT: Okay.

MR. LANDIS: I do disagree with their Factusgl
basis that they'wve stated.

I believe that he attached that Nevada Cower
record to his search court affidavit at the time he
submitted it. But there is other issues --

M5. KOLLINS: ({Interposing) Perhaps after when

002015
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he filed it '

MR. LANDIS: Whatever it may be, I do have some
questiong for thia quy,

I do think I have the righrt to cross-examine
him under Franks.

THE CQUET: I agree.

ME. LANDIS: I understand the issue.

I think it ig best that Monday we address him
aver the phone, maybe that will resslve it, maybe that
will give me at least a better idea of how the Court is
going te rule sco I can start preparing for trial.

THE COURT: Are you going to give him a copy

MS. KOLLTNS: 1 am, Your Homor. I only brought
ane with me,

THE COURT: We will make one. Joe?

MS. KOLLINE: Can he make ona?

THE COURT: .Yeah, Do I need a copy?

MS. KOLLINS: Yes, Judge, I would make one copy
for the Court.

THE COURT: All right, get a copy of this.

Let's plan on 1:30 Monday., Ve will see whart he
has to say, and then I will certainly not, you know, we
will get an idea of what he is going to say. We are going

te read it, and we are going to hear him, and put him under

602015
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M3, KOLLINS: and that'!s why I have that drafted
so that Mr. Landis would have -- everyaone would have a
concrete understanding of the chronoclogy of what transpired,
and the State is still taking the position that, Yyou knaw,
sans the Nevada Power, there is scill sufficient probable
causs --

THE COURT: 1 understand.

MS. KOLLINS: -- for the locaticn of the vehicie.

THE COURT: I understand.

There 18 otﬂer information in the applicacion,
but let's address this first,

MR. LANDTS: Obvicusly, if they want to concede
and take that out, we could just address the probable cause
basig itself.

THE COURT: Let's let him -- let's hear from him
firgt.

MS. KOLLINS: You want te not believe.

THE COURT: . All right, wWell then, just hang on,
everybody gets their copies of the afidavit, and we will

crank it up at 1:30 on Monday afternoon, and hear what

the detective has to may.

ME. XKOLLINS: And on behalf of the State, if we
could just mark that as a Courk's exhibaib. There is no

previous Court's exhibits in this matter, if we could mark

002017
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that as Court's Exhibit 1, that would be nothing that would

ever go to the Jjury.

THE COURT: Okay, we will mske sure. Mark this

as a Court's exhibitc.

right?

counss] ?

THE CLERK: Okay.

THE COURT: Okay. Then we are dons thies morning,

ME. LANDIS: I apologize for my drees, Judge.
THE COURT: ©€h, I think it's nice.
MR. LANDIS: Thank you, Judges.

THE CLERK: Could I have vour bar number, please,

MR. TANDIS: 424,
THE CLERK: Thank you.

So the motion on Wilson is moot, and the trisl

at1i] will be wacated?

on Wilson

o Wezley

Wesley is

Wednesday.

THE COURT: Right, and the moticn -- the motion

for teday now is moot.

MS. KOLLINS: And as to the suppression motiocn

stands, and_the trial date on Wesley stands?

THE COURT: Yes.

To clarify, the hearing -- the Franks hearing for

1:30 Monday. The trial will commence 10 o'clouk
We will probably move that back so that --

MR. LANDIS: We will see what happans Monday.

np2n18
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THE COURT: Right, right. all right.

THE CLERK: So his motion i8 ro continie on
Monday?

THE QQURT: As of now, it is going to be denied
because Wilson has pled.

Actuelly, it did get moved to Monday. It was
originally scheduled for Monday. Now, it's moot,

The motion to continue was granted, and the
trial is Wednezday.

THE CLERK: Oh, I got the record, and the trial
15 on Wedneaday.

THE COURT: Right,

THE OLERK: ‘Okay.

THE COQURT: Yes, all]l right.

M3. KOLLINS: Judge, the only other thing that
I forgot to ask you in court, what 2ize of & panel ars you
bringing up, do you know?

THE COURT: BO.

MS. KOLLINS: Okay, thank you.

THE COURT: 1Is that enocugh?

M5, KOLLINS: Yas,

THE COURT: -Dkay.

Ak

(End of proceedings.)

kAN

np2n*9
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CERTIFICATE

ETATE OF NEVADR i
} s=.

CLARK COUNTY |

I, LEE M. BAHR, CF, CCR 173, do hereby certify
that I reported the foregoing procesedings; that the same
ia true and corract as reflected by my criginal machins
shorthand notes taken at said time and place befare the

Hon. James M. Bixler, 'District Judge, presiding.

Dacted at Las Vegas, Nevada, this

28th day of March, 2008,

o
LEE M. BAHR, (P, OCR 173
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IN THE SUPREME COURT OF THE STATE OF NEVADA

DELARIAN K. WILSCN AM/A DELARIAN KAMERON Suprems Court No.

WILSON.
Appeitant,
5,

Chstnet Court Casa Na.

THE STATE OF NEVADA,

Respandant.

CLERK'S CERTIFICATE

STATE OF NEVADA, ss.

52104

YA =71 5 ep
C232494

f-

|, Tracke Lindeman, the duly appointed and qualified Clerk of the Supreme Court of the State of
Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in thie

matter.

JUDGMENT

The court being fully advised in the premisas and the law, it is now ordered, adjudged and decreed,
as follows: "“ORDER the judgment of conviction AFFIRMED.™

Judgment, as quoted above, entered this 7th day of July, 2009

IN WITNESS WHEREOF, | have subscribed my nare ang affixed
the seal of the Supreme Court at my Office in Carson City.

MNevada, this 4th day of August, 2008

Tracie Lindeman, Suprame Cowt Clerk

" Deputy cieri:‘q: ]r’%ﬁ/j@lﬂ,

VAW
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IN THE SUPREME COURT OF THE STATE OF NEVADA

DELARIAN K. WILSON A/E/A No. 52104
DELARIAN KAMERON WILSON,
Appeliant,

va,

THE STATE OF NEVADA.
Respondent.

ORD 'FIRMANCE

This ia an sppesl from a judgment of conviction, pursuant to a
guilty plea, of two counts of robbery with the use of a deadly weapon and
ooe count of sexual assault. Eighth Judicial District Court, Clark County;
James M. Bixler, Judge. The district court sentenced appeilant Delarian
Kameron Wilson to prison terms of 72 to 180 months for the robbery
counts, plus equal and consecutive sentences for the deadly weapon
enhancements, and ten years to life for the sexus] assauli, all termes to run
conaacutively.

Wilson contends that his sentence was excessive for two
reasons; (1) his sentence was unreascnably disproportionate to his
codefendant's sentence, and (2) the district court relied on highly suepect
| or impalpable evidence.

This court has consistently afforded the district court wide
discretion in its sentencing decisions. See Houk v. State, 103 Nev. 659,
664, 747 P.2d 1376, 1379 (1987). This court will refrain from interfering

with the sentence imposed “[s]o long as the record dpes not demonstrate

prejudice resulting from considerstion of information or accusations




Burmse Coirn
or

founded on facts supported only by impalpable or highly suspect evidence.”
Silkks v. State, 92 Nev. 91, 94, 545 P.2d 1169, 1161 (1976). Moreover,
regardless of its seventy, “[a] sentence within the statutory limits is not

‘cruel and unusnal punishment unless the statute fixing punishment is
unconstitutiondl or the sentence is so unreasenably dispropertionats to
the offense aa to shock the conscience,” Blume v. State, 112 Nev. 472,
475, 915 P.24 282, 284 (1896) (quoting Culverson v. State, 95 Nev. 433,
435, 506 P.2d 220, 221-22 (1979)); see alag Glepola v, State, 110 Ney, 344,
348, B71 P.2d 950, 953 (1994). In considering whether a sentence ia
grossly disproportionate to an offense, a court must consider not only the
gravity of the current offense, but also the seriousness of a defendant’s
criminal history. Ewing v. Califoxnia, 538 U.8, 11, 28-28 (2003) (Kennedy,
J., concurring).

Wilson first contends that his sentence was unressonably
disproportionate to the sentence that his codefendant, Narcus Wesley,
received. Particularly, Wilsen contends that the district court failed to
take into account his remorse for the crime, his accepting responsibility for
his actions by pleading guilty, his lack of prier convictions, and the fact
that he did not actually commit the sexual sesaults, but rather merely
assisted and encouraged them. In contrast, Wesley expressed no remorse
at the sentencing hearing, pliced all the blame for the crimee on Wilson,
and commjtted the actual sexual asaault of the female victim. Wealey
opted for his right to trial and was convicted on 18 counta. The district

court eentenced Wesley to concurrent terms an all counta. !

Wilson cites to Biondi v. State, 101 Nev. 252, 699 P.2d 1062 (1985),
in support of his claim that such disparity in sentencing is
confinued on rext page . ..

. 2 00202:




Although Wilson did not bave a significant criminal history,
the gravity of the crime supported the severity of Wilson's sentence.
Wilson and Wesley robbed six individuals in their residence at gunpoint,
Wilson took one of the victims to an ATM machine, and when he returned,
Wilson and Wesley forced two of the victims to participate in sexual acts
with each other, and then Wesley further sexually zssaulted the female
victim. The district court justified a more severe sentence for Wilson
based on his role as "ring leader” of the robbery. “[Slentencing is an
individualized proceses; therefore, no rule of law requires a court to
sentence codefendants to identical terms,” Nobles v. Warden, 106 Nev. 67,
68, 787 P.2d 390, 391 (1990) (citing People v. Walford, 716 P.2d 137 (Cola,
App. 1986)), and it is within the discretion of the district court to impose
consecutive sentences. See NRS 176.035(1); Warden v. Petera, 83 Nev.
298, 303, 429 P.2d 549, 552 (1967). Moreover, Wilson has not contended
that the relevant sentencing atatutes are unconstifutional? or that the

. continued

unconstitutional. Biondi was a death penalty case in which this court
conducted a proportionality review of the death sentence pursuant to
former NRS 177.0585(2) and has no applicability to the present case.

“Wilson appears to briefly argue that when sentenced to a deadly
weapon enhancement, a jury must make the determination that the
defendant used a dendly weapon in the commission of a erime pursuant o
Apprendi v. New Jeprsey, 530 U.S. 466 (2000). Wilson pleaded guilty to
robbery with the use of a deadly weapon and admitted to facts supporting
the enhancement; thereby waiving the right to a jury determination as to
whether he used & deadly weapon. See Blakely v. Washington, 542 U.S,
296, 303 (2004) (stating that precedent makes it clear that the statutory
maximum that may be imposed is "the maximum sentence a judge may

continued on next page . . .

3 0020




’ . .

sentences are not within the statutory limits.? Thus, the district court did
not abuse its discretion ai sentencing.

Second, Wilson contends that the district court relied on
highly suspect and impalpabls evidence in determining that he waa the
“ring leader” behind the crime. Particularly, Wilson contends that the
district court relied on evidence adduced at Wesley's trial, and by reiyving
on such evidence, supported Wesley's defense theory that he acted under
duress when committing the erime, which the jury had rejectad 4

The district court's wide discretion in its sentencing
determinations enables the sentencing judge to consider a wide, largely
unlimited variety of information to ensure that the punishment fits not
only the crime, but also the individual defendant. Norwood v. State, 112
Nev. 438, 440, 915 P.2d 277, 278 (1996). Wilson has not cited to any legal
autharity to support his claim that the district l:nurt can-.nﬂt_ congider

| evidence presented at a codefendant’s trial in dstermining ‘the proper

sentence for a defendant. See Maresca v. State, 108 Nev. 669, 673, 748

...continued

umpose solely on the hasiz of the facts reflected in the jury verdict or
admitted by the defendagt™.

S8ee NRS 200.380(2) (setting forth a sentence of 2 to 15 years for
robbery); 18995 Nev. Stat., ch. 455, §1 at 1431 (setting forth an equal and
consecutive sentence for use of a deadly weapon); NRS 200.385(2)(h)
(setting forth a sentence of ten to Life for sexual assault).

' "Wesley's trial transcripis were not included as a part of the record
and the victims did not testify at the sentencing hearing, We further note
that the jury’s rejection of Wesley's defense of duress doea not amaount to
the conclusion that Wilson was not the ring leader,




) . .

P.2d 3, 6 (1987) (holding that "[3]t is appellant's responsibility to present
relevant authority and cogent argument; issues not so presented need not

be addressed by this court”). Thus, we decline to address this claim
further.

Having considered Wilson's conteniions and determined they
are without ment, we

ORDER the judgment of conviction AFFIRMED.

CI;\ULM /. i

Cherry
J.
|
d,
Gabbonz
i ce: Hon. James M. Bixler, Dastrict Judge
Dragkovich & Qronoz, P.C.
Attorney General Catherine Cortez Masto/Carson City
Clark County District Attorney David J. Roger
Eighth District Court Clerk
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c 7 S 0 5Sy I=C
5 :-_ > .-EE" L _'_-: -

26




IN THE SUPREME COURT OF THE STATE OF NEVADA

DELARIAN K WILSON A/K/A DELARIAN KAMERON Suprema Court No. 52104

WILSOM,
Appeliani,
v
THE STATE OF NEVADA
Respanden;;

REMITTITUR

TO. Edward A Friadland, Clark District Court Clark
Pursuant tc the niles of this court, enclosed are the foliowing:

Certified copy of Judgment and QOpinion/Order.
Receipt for Remittitur.

DATE: August 4 2008

Tracie Lindeman, Clark of Counl

A Deputy Claﬁp ‘ﬂ%{wk

cc {without anclosures):
Hon. James M. Bixler, District Judge
. Attomey General Catherine Cortsz Mastc/Carson City
Clark County District Attomey David J. Roger
Draskovich & Cronez, P.C.

RECEIPT FOR REMITTITUR

Received of Tracke Lindeman, Clerk of the Suprame Court of lhf éﬂtzaﬁhﬁ of Nevada, the

REMITTITUR issued in the above-sniitled cause. on AUB

BRANDI i, WENDEL

Biatrict Court Case Mo, (C232464

“==YDistrici Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

FILED
AR 12 200

NARCUS 5, WESLEY A/K/A NARCLIS SAMONE Supreme Court No, 52127 mﬁ%
WESLEY,
Appeliaat,

¥5. .
Efstres Caza M
THE STATE OF NEVADA, net Court 0. 0232454

Respondant

CLERK'S CERTIFICATE

STATE OF NEVADA, ss.

|, Tracie Lindeman, the duly appointed and quslified Cigrk of he Supreme Coud of the Siate of
Nevada, do hereby cerlify that the following is a full, true and comect copy of the Judgrrant in this
matter.

JUDGMENT

The court being fully advisad in Ihe premises and the law, ft is now ordared, adjudged and decread,
as follows: "CRDER the Judgment of conviction AFFIRMED."

Judgmant, as quoted above, entered this 11th day of March, Z01G

IN WITNESS WHERECQF. | have subscribed my name and affixed
the seal of the Supreme Court al my Office in Carson City,
Nevada, lhis 8th day of April, 2010.

Tracie Lindeman, Supreme Court Clerk

L Deputy Clalqu- )/%gdom
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IN THE SUPREME COURT OF THE STATE OF NEVADA

NARCUS 8. WESLEY A/K/A NARCUS No. 52127
SAMONE WESLEY,
Appellant,
V.
THE STATE OF NEVADA,
{ Respondent. FI LED
MAR 11 2010

i A LR AN
E COURT
ORDER QF AFFIRMANCE "“ J:i pujmm

Thie ie an appeal from s judgment of conviction, pursuant to a

jury verdict, of conspirscy to commit burglary, conspiracy to commit
robbery, two counts of burglary while in possession of a deadly weapon,
four counts of rubbery with the use of a deadly weapon, two counts of
agssault with a deadly weapon, sscond-degree kidnapping, five counta of
sexual agsault with the use of a deadly weapon, coercion with the use of a
desdly weapon, and open or gross lewdness with the use of a desdly
weapon. Eighth Judicial District Court, Clark County; James M. Bixler,
Judge. Appellant Narcus Wesley raises several claims of ervor.

First, Wesley claims that the district court erred by admitting
his coconspirator Delarian Wilson's hearsay statements and guilty plez.
Wesley's claims are without merit. Wilson's statements during the
perpetration of the crime were non-hearsay pursuant to NRS 51.036(3)(¢).
And Wilson's confession and guilty plea were admitted by the defense over
the Btate’s objections, See Ford v. State, 122 Nev. 796, 805, 138 P.3d 500,
506 {2006) {vonfrontation rights may be waived through counsel): Carter v.
J State, 121 Nev. 759, 769, 121 P.8d 592, 599 (2005) (“A party wha

- 6048202
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participates in an alleged error is estopped from raising any objection on
appeal.™).

Second, Wesley claimg that the district court erred by denying
a motion to suppress his statements based on (1) a deficient search
warrant and (2) the violation of his rights under Miranda v. Arjzona, 384
U.5. 438 (1966), Wesley's claims are without merit, Although the record
reveals that some information in the affidavit supparting the search
warrant was inaccurate, the district court did not err in finding that (1)
| the errors in the affidavit were not made intentionally ar with a reckless
disregard for the truth and (2) absent the misinformation the affidavit still
provided probable cause for a warrant to jssue. See Franks v. Delawsare,
438 U.S. 164, 171-72 (1978). And Wesley was properiy informed of his
Mirandg rights before he consented to questioning. His father's request
for an opportunity to contact the family attorney did not constitute an
invocation of Wesley’s right to eounzel. See, e.g., Terrv v. LoeFevre, 852
F.2d 409, 412 (2d. Cir. 1988) {providing that mother cannot invoke right to
eounsel on behalf of son); Dewsy v, Btate, 123 Nev. 483, 485, 169 P.3d
1149, 1150 (2007) (concluding that request for counsel must be “clear,
unequivocal, and unambiguous™).

Third, Wesley claims that there is insufficient evidence to
support his convictions. However, in additicn to the consistent testimony
of six victims regarding the crime and their identification of Wesley as
matching the deacription of one of the two perpetrators, Wesley admaitted
his willing invelvement. The evidence was more than sufficient for a
rational jurer to find beyond a reasonable doubt that Wesley waa guilty of
all of the charged crimes. Ses Jackson v. Vireinia, 443 U.8. 307, 319
{1979); McNair v. State, 108 Nev. 53, 56, 825 P.2d 571, 673 (1992).

Fourth, Wealey cizims that his sentences ars cumulative and

B Cutr exvessive because he was sentanced to ten life terma with the pasaibility of
Henassa
0
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parole related to one alleged act of digital penstration. Wesley misstates
the facte. He was found guilty of one count of sexual assault with the use
of a deadly weapen for the digital penetration of one victim. The
remaining four counts of sexual assault with the use of a deadly weapon
resulted from forcing two victims to perform geveral sexual acts on one
another at gun point. And Wesley's sentences for each individual act—
and the pertinent weapon enhancements—are within the statutory
guidelines. Bee NRS 200.366; 1995 Nev. Stat., ch. 455, § 1, at 1431; State
v. Diist. Ct, (Pullin), 124 Nev. __, ___, 188 P.3d 1079, 1080-81 (2008).

Finally, Wesley claims that trial counsel was ineffective for
admitiing guilt during opening statements. We decline to address this
| claim because “[oln direct appeal, this court does not mddress claims of
ineffective assistance of coungel.” Ouanbepgboure v. State, 125 Nev.
__. 220 P.2d 1122, 1125 n.1 (2009).

Having considered Wesley's claims and coneluded that no
relief is warranted,! we

ORDER the judgment of conviction AFFIRMED.

AN N

Hardesty

%_%JL b3 Q_m il
Buglas Pickering |

'Wealey makes a passing claim in the conclusion of his opening brief
that the district court erred by permitting the peremptory challenge of an
African-American potential juror in violastion of Batsorn v. Kentucky, 476
U.5. 79 (1886). Our review of the record reveals no error in this regard.
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Hon. James M. Bixler, Dietrict Judge
The Law Office of Dan M. Winder, P.C.
Clark County District Atiorney

Eighth District Court Clerk
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N THE SUPREME COURT OF THE STATE OF NEVADA

NARCUS S, WESLEY A/K/A NARCUS SAMONE Supreme Court No. 52127
WESLEY,
Appellant,

V8, Districi Courl Cass No. 2324594
THE STATE OF NEVADA,

Respondent,

REMITTITUR
TO: Steven D. Grierson, Clark Bistrict Court Clerk
Pursuant to the rules of this court, enclosad are tha fellowing:

Cerntified copy of Judgment and Opinien/Order.
Receipt for Remittitur.

DATE: April 8, 2010
Tracia Lindemsan, Clark of Court

ce (without enclosymes):
Hon, James M. Bier, District Judge

Clark County District Attorney
The Law Office of Dan M. Winder, P.C.

RECEIPT FOR REMITTITUR

Received of Tracie Lindeman, Clerk of Ihe Supreme Coun 31,“1«' §tm°f MNevada, the
REMITTITUR issued in the above-entitied caues, on .

HERTHS: | LOFORRST

Dapty  District Court Clerk
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Electronically Fited
06/28/2010 01 .33.00 PM

DAN M, WINDER, ESQ. Q%.. 1 fine
Nevada Bar No. (1380 _

LAW OFFICE OF DAN M. WINDER, P.C. “LERK OF THE COURT
3567 W. Charlcsion Blvd.

Las Vepas, NV 89102

Telephone: (702) 474-0523

Facsimile: (702) 474-0631

winderdanativitao! .com

Attomey Tor Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA. ) Distriet Court Case No.: €232494

PlaintifT, : Dept. No.:o IV
V. i Supreme Court Cage No, §2127
NARCUS WESLEY, ; ATTORNEY TIME AND COSTS

Diefendant, ;

}

OUT OF COURY TIME:
DISTRICT COURT:
O07/25/08 Filed Request for Transeript of Procesdings 1.0 heurs
07/25/08 Dratt-Letier w client with copy of Reguest

tor Transeript of Proceedings 73 hours
67/31/08 Filed Centified Copy of Notice of Cross-Appesl /75 hours
0731108 Review- Tssued Notice to File Case Appeal

Statement A0 hours
07/31/08 Review-Filed Order /'Show Cause 1.0 hours
DE/O6/0E Review-Response to Order to Show Cause

Andwer 1o Order o Show Cause 1.0 hours
18/07/08 File-Case Appesl Statemment 2.0 hours

08/07/08 Draft-Letter 1o client with copy of Case Appeal
Stalement 30 hours

DE/Z6/08 Review- Notice of File Docketing Staterment
& Request for Trarscripts 50 hours

N02(
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(9/03/08
19/12/08

09/30/08
09/30/08
10/1 08
10/13/08

11/13/08
F3/10/08
L 1/10/D8
I1/14/08

12/03/08

0171209
(1/15/09

01415409

G3/06/G9
031209
03/13/09

(331109

04/07/0%

Revigw- Order Dismissing Appeal by State

File-Motion to Extend Time 1o file
Docketing Statement

Review-Order Granting Motion & Conditionally

Impesing Sanctions

Drafi-Letter to client with copy of Motion
to Extend Time 1o file Docketing Statement
with Order Granling mation

File: Docketing Statement

Drafi-Letter to client with copy of Dockeling
Stateiment

Review- Order Regarding Sanctions

File- Molion for Reliel from Sanctions
File-Request for Transeript of Proceedings

Review- Notice from Court Repott, regarding
requested lranscnpts were delivered

Review-Order Granting Motion & Vacating
Sanctions

File- Motion to Extend Time/Qpening Brief

Review- Order Granting Mation/Cpening
Bnef

Drafi-Letter fo client with copy of Motion
to Exiend Time 16 file Opening Brief &
Order Granting molion

File-Motion to Extend Time/ Opening
Brief

Review-Order Granting Motion/Opening
Brie{

Drafi-Lanier to Client regarding status of
Opening Boef

Drafi- Lelter to client in response to list
letter with requesied docurnents

File-Motion to Extend Time/Opening Brief

1.0 hours

3} hours

73 oS

S0 hours

1.75 hours.

) hours
50 hours
i.0hours

1.4 hours
50 hours

1.0 hours

50 bours

+£3 hours

.30 hours
A0 hours
.73 hours
50 houars

1.0 hours
50 hours
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(4/14/09
05/03/09
05/05/09
05/11/09
0571 1/09
060809
06/ 1809

06/22/09

07/05109

| 8706109

(7/08/0%
07:.10/00

07/13/09
07/14/09

07/30/09

DEAL0S

08/03/0%

Review-Order Granting Motion/Opening
Bnef

Draft-Letter to chent with copvof Motion
1o Extend Time to file Opening Brief &
Onder Granting motion

Review File: research Re.; Issues

File-Mgtion 1o Extend Time to Fils:
Opening Bnel

Revisw-Onder Granting Extension io Time
to File Opening Brief

Dralt-Letter 1o Clien: with copy of Motion
ta Extend Time 12 File Opening Brief &
Order Granling

File-Motion o Extend Time/Opening Brief

Review-Order Granting Extension to Time
¢ File Opening Briet

[vafl- Letier to client with copy of Motion
lor Extension of Time & Ordér Granting
Extension

Review Transcripts: Research Re: Issues

Dmaft-Letler to Supreme Coun w/attachmen
Maotion lor Batension of Time

File-Motion to Extend Time/Opening Brief

Review-Order Granting Extension to Time
ter File Opening Brief

Research Re: Issues. review transcripls
Drafi-Lener to Client with copy of Motion
to Extend Time 10 File Gpening Brief &
Order Granting

Research Re: Issues

Prepare Dpening Brief

Drafi-Leter to Supreme Court w/attachments
Opening Bref

Led

15 hours

) hours

4.5 hours

S hours

T3 howrs

S50 hours:

A0 hours

.50 hours

S0 haurs

5.0 hours

75 hours
S hours

5t Hours

7.0 hours

A0 howurs
8.0 hours
g;ﬂ hCIlI.I'S

L0 hours

102037
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26
27
28

08/04/09

DRIGS/09

(&/28/09

08/28/09

09,28/09

1/01:09

10/01/09

11209

10/28/09
102809
11/63/09

11718109

11 19/02

LI/25/09

F1/25/09

12/08/09
12:09/40%
12/11/09

Drafi-Letter to client with eopy of Opening
Brief

File-Appellant’s Opening Bricf7 Appendix
Volumes | -6

Review - Motion to Extend Time 10 File
Answering Brief

Review-Motion/Stipulation Approved
Extension of Time to file Answenng Brief

Review-Respondent's Motion to Extended
Time 12 file Answering Brief

Review-Order Granting Motion on
Respondent’s Motion for Extension of
Time to [ile Answering Brief
Draft-Letter to ¢llent with copy of
Respondent’s Motion for Extension of
Time 1o file Answering Brief’

Drafi-Letier to client regarding upcorning
visit to Ely State Prizon

Visit with client Ely State Prison
Review-Respondent’'s Answering Briel

Drvafi-Letter to client with copy of
Respondent’s Answering Brief

Draft-Letter to client in fesponss 10 his
Ictiers regard cxtension of time o file
Reply Brtef

Research Re: Issuc or Reply

File-Ex-Parte Motion for Enlargement of
Timie ta File Reply Brief

Review-Mouiow/Stipulation Approved
ont Enlargement of Time to file Reply Brief

Prepare Reply Bref
File-Reply Briel

Drafl-Letier to ¢lient with copy of
Reply Brief

A0 hours

1.0 hipurs

S50 hours

.15 hours

S0 hours

.75 hours

S hours

50 bours
10.0 howurs

4.5 hours

.58 hours

S0 hours

6.0 hpurs

S0 heurs

75 hours
7.3 hours

1.0 hours

50 hours

NN20]

38




i

S

T .. S

12/14/09 Visit with cfient Ely State Prison

01/26/10 Review-Order Submitting for Decision
Without Oral Argument

23/11/18 Review- Grder Affirmance

03/26/10 Drafi-Letter to-client with copy of Devision
from Supreme Court

04/08/10 Review- Remitlitur

D4 157110 File-Remittitur, Received by County Clerk on

04012/10

4.0 hours

1.0 hours
2.5 hours

1.0 hours

30 hours

S0 hours:

OUT OF COURT TIME FCR DISTRICT COURT 115,50 X $100.00/HOLR 3 11.550.10

IN COURT TIME:

OUT OF COURT TIME;

TOTAL

010.0 HOURS (COURT APPOINTED APPEAL)

115.5 HOURS
115.5 HOURS X §100.00/HOUR. =
COSTS: COPIES 758 pgs X . 10¢ =
POSTAGE =
TOTAL =
3

$ 11,550.00
g 78.00
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