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On May 23, 2013, Petitionér filed 2 metion (o place the matter back on calendar, On
July 11, 2013, an evidentiary hearing was held on the First Petition, despite this Court’s
previous denial. At the hearing, Mr. Brower informed the court that “Defendant does not wish
to withdraw his plea,..” and thet he “withdrew the appeal because we’re trying to address the
reconsideration of the time-bar issue, which is the whole reason we're here.™ See Reporter's
Transcript 07/11/13, p. 3-4, The Stite called the Court's attention to the letter written by
Petitioner in July of 2010, in which he admits ke knew the Nevada Supreme Court denied his
appeal, as evidence that Petitioner became aware that remittitur issued within the one year time
period in which to properly file a petition for post-conviction relief 1d. at p. 15. Petitioner
testified and admitted that he learned his appeal was denied before the one year time period
had expired. Id. at p. 21. This Court found Petitioner had actual knowledge of the denial in
July of 2010, before the one year period had run, and there was no good cause to overcome
the time bar. Accordingly, this Court denied the First Petition for the second time, and entered
its Findings of Fact, Conclusions of Law & Order on November 12, 2013. On Deceinber 10,
2013, Petitioner again appealed the denija!l of his First Petition to the Nevada Supreme Court,
and once again volunterily withdrew the appeal on May 12, 2014,

On August 19, 2014, Mr, Brower withdrew as counsel, On September 4, 2014, Matthew
Carling, Esq., was confirmed as counsel. On February G, 2015, Mr. Carling filed the instant
“Supplemental” Petition for Writ of Habeas Corpus (Post-Conviction)(“Petition™). The State
filed its Response and Motion to Dismiss oo March 6, 2015, Petitioner filed a Reply on April
20, 2015. This Court heard argument on the matter on May 6, 2015, and hereby denies the
“Suppletmental” Petition for the following reasons,

The instant Petition is not a “Supplementul™ Petition, but Is In fact simply & second,
untimely petition for post-conviction relief, While counsel for a petitioner for a writ of habeas

corpus may scrve “supplemental” pleadings after being appointed, this is true only where the
petitioner has filed & Proper Person Petition for Writ of Habeas Corpus necessitating counsel's
appointment. See NRS 34,750, Here, Petitioner's enly prior attempt at post-conviction relief
was filed by previous counsel over three years ago. Accordingly, there is nothing
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“supplemental” in nature sbout the ingtant Petition.

Like Peritioner's first attempt at post-conviction relief, the instant Petition is
procedurally barred without good cause, The mandatory provisions of NRS 34.726(1) state
that “[u]nless there is gaod cause shown for delay, a petition that challenges the validity of a
judgment or sentence must be filed within 1 year,..after the Supreme Court issues its
remittitur.” As Remittitur issued from Petitioner’s Direct Appeal on August 4, 2009, the instant
Petition was filed more than four years too [ate, Therefore, absent a showing of good cause,
Petitioner's Petition mus! be dismissed as time-barred pursuarit to NRS 34.72601).

i Petitioner has failed to demonstrate good cause to gvercome the procedural bar. To do

50, 2 defendant has the burden of pleading and proving speeific facts that demonstrate good
cause for his failure to present his claim in earlier proceedings or comply with the statutory
requirements. Se¢ Hogan v, Warden. 109 Ney. 952, 959-60, 860 P.2d 710, 715-16 (1993);
Phelps v. Nevada Dep't of Prisons, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). “To
establish good ceuse, eppellants must show that an impediment external 1o the defense
prevented their compliance with the applicable procedural rule.” Clem v. State, 119 Nev, 615,
621, 81 P.34 521, 525 (2003}; see also Hathaway v. Stale, 119 Nav. 248, 251, 71 P.3d 503,
306 (2003); Pellcprini v. State, 117 Nev, 860, 887, 34 P.2d 51%, 537 (2001),

| Just as he failed 10 demonstrate good cause te avercome the procedural bar when this

Court twice considered Petitioner’s first untimely petition, Petitioner hes again failed to

demonstrate good cause to overcome the time bar four years later. To the extent Petitioner

alleges trial counsel’s failure to keep him apprised of the statiis of his direct eppeal and provide
him a copy of his case file constitutes good cause, the Nevada Supreme Court has clarified
that generally, excuses such as the lack of assistance of counse] when preparing a petition, as
well as the failure of trial counsel to forward a copy of the file to a petitioner do not constitute
good cause. See Phelps, 104 Nev. at 660, 764 P.2d at 1306, superseded by statute on other
grounds as recognized in Nika v. State, 120 Nev. 600, 607, 97 P.3d 1 140, 1145 (2004); Hood
Y. State, 111 Nev, 333, 890 P.2d 797 (1995). Mereover, Petitioner admitted that he became

aware of the denial of his appeal within the one year time period for appropriately filing a

5

102301

WA TP | TEIFHOI T TACL-A{WILSON_ DELARLIAN 0 08 2005001, 000K




—

W oBs <] &y uh o4 W by

(5 TR L = L= R - - B B~ S - TV =

petition for post-conviction relicf. Petitioner aiso fails to demonstrate good cause based on Mr.
Brower’s alleged ineffectiveness, as Pefitioner enjoys no constitutional right to past-
conviction counsel and therefore such ¢ounsel’s performance cannot constitute googd cause to
overcome the procedural bar. Brown v, McDanisl, 130 Nev. ., 331 P.3d 867, 369
(2014). Accordingly, Petitioner has not demaonstrated an impediment external 1o the defense
that would excuse the significant delay in filing, and his Petition is therefore procedurally
barred pursuant to NRS 34.726.

Furthermore, the instant Petition is barred by the doctrine of laches. NRS 34.800 creates
a rebuttable presumption of prejudice o the State if “[a] period exceeding five years {elapses]
between the filing of a judgment of coaviction, an order imposing a senterice of imprisonment
or 2 decision on direct appeal of & judgment of conviction and the filing of a petition
challenging the validity of a judgment of conviction...” As more than five years have elapsed
between the issuance of remittitur and the filing of the instant Petitian, NRS 34.800 directly
applies in this case. Accerdingly, the instant Petition is summarily denied.

ORDER

THEREFORE, IT IS HEREBY ORDERED that the Pefition for Post-Conviction
Relief shall be, and is, hereby denjed,

DATED this i‘i day of July, 2015.

DAVID BARKER
DISTRECT TUDGE r]

JA' How. Teyuifee ﬁ;fu;#"

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
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[ bereby certify that service of the above nnd foregoing was made this 15TH day of

JULY 2015, to:

hje/SVU

MATTHEW CARLING, ESQ,
cedarlegal@pmail.com

BY /s HOWARD CONRAD
Seer for the District Attarney's Office
Special Victims Unit
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DISTRICT COURT CLERK OF THE COURT
CLARK COLNTY, NEVADA

DELARIAN K WILSON.
Case No: 0702324941
Petritoner, _
| Dept Moo X
VE.
THE STATE OF NEVADA:
_ NOTICE OF ENTRY OF FINDINGS OF
Respondent. FACT, COMULUSIONS OF LAW AND
ORDER

PLEASE TAKE NOTICE thuton July 22, 2015, the coun entersd 8 docision or order in this maner, &
true and comrser copy of wiich isaliachicd 1o this notics

You may appeal 1o the Supreme Court from the decisioit or arder of this court. I vou wish 1o appesl, vou
must file o notice of appeal with the clark of this coust wirhm: (hir-three (373 days-after the date this notice &
miailed (o ¥ou. This notice was mutled an July 24, 2015

STEVEN D. GRIERSON. CLERK OF THE COURT

%kmm\xw

Heather Engermann. Depune Clesk

CERTIFICATE OF MAILING
I'hgreby certify that on this 24 day of Julv 2018, | placed u copy of this Nolice of Entry i
B The bints) located in the Regional Tustice Center of
Clark County Thstrict Attorney’'s Qfficy
Atomey Gineral's Office — Appetlate Dndsion-

& The Umitcd States mall addressed as follows:

Dularan Wilson # 1022177 Manhew I¥. Carling
PO Box 203 51 East #H North, Bldg. #1
Indisn Sprines. NY 83070 Cedar Ciny, [T #4721

MAW

Heathar Ungermann, Deputy Clerk

2374
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Clark County District Attorney
MNevada Bar #001565

JAMES R. SWEETIN Etectronically Flled

Chich%:ur% District Attorney 07r22/20%5 02.41:51 PM
. g%eara[i; _arA 005144

2 wis Avenue >

Las Vegas, Nevada 89155-2212 3 éﬂm“

(702) 671-2500 v,/

Attorney for Plaintiff CLERK DF THE GOLRT

DISTRICT COURT

CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
v CASE NO; 07C232494-2
DELARIAN W[LSON, DEPT NO: X
#1966773
Defendant.

FINDINGS OF FACT, CONCLUSIONS OF

LAW AND ORDER

DATE OF HEARING: MAY 6, 2015
TIME OF HEARING: 9:00 AM

THIS CAUSE having come on for hearing before the Honorable JENNIFER
TOGLIATTI, District Judge, on the 6th day of May, 2015, the Petitioner not heing present,
represented by MATTHEW D, CARLING, ESQ., the Respondent being represented hy
STEVEN B, WOLFSON, Clark County District Attorney, by and through SARAH OVERLY,
Deputy District Aftorney, and the Court having considered the matter, including briefs,
trangcripts, arguments of counsel, and decuments on file herein, now therefore, the Court
makes the following findings of fact and conclusions of law:

s
i
i
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FINDINGS OF FACT
CONCLUSIONS OF LAW
This is Petitioner Delarian Wilson's “Supplemental™ Petition for Writ of Habeas Corpus
(Post-Conviction). On March 28, 2008, the State charged Pefitioner by way of Amended
(| lnformation with two counts of Robbery with Use of a Deadly Weapon and one count of
Sexual Assault, Petitioner pled guilty to the charges the same day. On July 3, 2008, Petitioner

was sentenced ic 71 to 180 months plus an equal and consecutive term of 72 to 120 months
for the use of a deadly weapon on each of Counts 1 and 2, respectively, and life imprisonment
with a minimmum parole eligibility of 10 years with respact to Count 3. Counts 1. 2, and 3 were
10 run consecutive to one another. The Court further imposed a special sentence of lifetime
superviston and mandalory registration as a sex offender should Petitioner ever be released,
Petitioner received 500 days credit for time served. The Judgment of Conviction was entered
on July 18, 2008. On July 7, 2009, the Nevada Supreme Court affirmed Petitioner’s conviction,
and Remittitur issued on August 4, 2009.

On July 10, 2670, within one year after remittitur issued, Petitioner sent his counsel a
letter stating thal Petitioner had “leamed via [Petitioner’s] mother that [Petitioner] was denied

relief on [Petitioner’s] direct appeal as of April 2010,” and requesting a copy of Petitioner’s
case file. Seg Motion for Order filed 08/05/2010, p. 7. On July 29, 2010, also within one year
of the issuance of remittitur, Petitioner sent & Proper Person letter to the Nevada Supreme
Court regarding “counsel and time for filing an appesl in tie matter.” Sec Nevada Supreme
Court Case No. 52104,

On October 27, 2010, Petitioner filed a Motien to Appoint Post-Conviction Counsl,

and on December 14, 2010, this court granted ihe request and Keith Brower, Esq., was
confirmed as counsel. On October 10, 2011, over two years after remittitur issued from
Petitioner’s direct appeal, Mr. Brower filed a Petition for Writ of Habeas Corpus (Post-
Conviction) (“First Petitien™) on Petitioner's behalf. Mr. Brower alleged trial counsel had
provided ineffective assistance of counsel on appeal in part by failing to provide Petitioner
“ with 2 copy of his case file: At that time, Mr. Brower was apparently under the impression that
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this Court’s granting Petitioner’s motion to appoint post-conviction counsel indicated that the

Court had found good causs to overcome the one-year procedural bar applicable to Petitioner's
First Petition pursuant to NRS 34.726. However, no such finding had in fact been made. The
State filed its Response and Moticn to Dismiss Defendant's Petition on November 1, 2011,
arguing that the Petition was procedurally time-barred. On Degember 13, 2011, this Court
agreed and denied the Petition, finding il had heen procedurally barred even before Mr. Brower
was appointed.

On January 6, 2012, the court filed its Findings of Fact, Conclusions of Lew & Order,
stating Petitioner had failed to establish good cause 1o overcome the procedural bar. On
January 30, 2012, Petitioner filed a "“Motion for Clarification and/or Reconsideration of Denial
of Defendant’s Petition for Writ of Habeas Corpus (Post-Conviction),” requesting that the
court clarify its reasoning for the denial of Defendant’s First Petition in the presence of
Petitioner. Petitioner also challenged (he court’s finding that his Petition was time-barred,
arguing thit his sppellate counsel, Mr. Oronoz, neglected to inform Petitioner of the status of
hig appeal such that Petitioner “could not be awate of the need to file a petition 1o avoid the
procedural time-bar.” Sce Motion to Reconsider, 1/30/2012, p. 2,

Cn February 21, 2012, before the Court could hear Petitioner’s Motion to Reconsider,
Petitioner appealed the denial of the First Petition 1o the Nevada Supreme Court. The same
day, this Court entered an Order staying its Findings of Fact, Conclusions of Law & Order
untih such time as Petitioner’s Motion for Recoasideration could be heard. The matier
convened for hearing on March 13, 2012, snd this Court ordered the matter be taken off
calendar until an order from the Nevada Supreme Court regarding Petitioner’s appeal had
isgued, See District Court Minutes, 03/13/2012. However, on January 18, 2013, before such
order could issue, Petitioner filed 2 Notice of Voluntary Withdrawal of Appeal. See Nevada
Supreme Court Case No. 60309, Petitioner hag represented that this withdrawal was a result
of his wish to withdraw his guilty plea, rather than continue to pussue an appeal from the denial
aof his First Petition,

i
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On May 23, 2013, Petitioner filed & motion to place the matier back on calendar, On
Tuly 11, 2013, an evidentiary hearing was held on the First Petition, despite this Court's
previous denial. A1 the hearing, Mr. Brower informed the court that “Defendant does not wish
to withdraw his plea...” and that he “withdrew the appeal because we're trying to address the
reconsideration of the time-bar issue, which is the whole reason we’re here." See Reporter’s
Transeript 07/11/13, p. 3-4, The Staie called the Court's attentlon to the letter written by
Petitioner in July of 2010, in which he admits he knew the Nevada Supreme Court denied his
appeal, as evidence that Petitioner became aware that remittitur issued within the one year time
period in which to properly file a petition for post-conviction refief. 1d, at p. 13, Pelitioner
testified and admitted that he learned his appeal was denied before the one year time period
bad expired. Id. at p. Z1. This Court found Petitioner had actual knowledge of the denial in
July of 2010, before the one year period had run, and there was no good cause to overcome
the time bar. Accordingly, this Court denied the First Petition for the ser,:ond time, and entered
its Findings of Fact, Conclusions of Law & Order on November 12, 2013, On December 10,
2013, Petitioner again appealed the denizl of his First Petition to the Nevada Supreme Court,
and once again voluntarily withdrew the appeal on May 12, 2014,

On August 19, 2014, Mr, Brower withdrew as counsel, On Seprember 4, 2014, Matthew
Carling, Esq., was confirmed as counsel, On February 9, 2015, Mr, Carling fiied the mstant
“Supplemental” Petition for Writ of Habeas Corpus (Post-Canviction)(“Petition™). The State
filed its Response and Motion 1o Dismiss on March 6, 2015. Petitioner filed a Reply on April
20, 2015. This Court heard srgument on the matter on May 6, 2015, and hereby denies the
"Suppiemental” Petition for the following reasons.

The instant Pstition is not 2 “Supplemental” Petition, but is in fact simply & second,
untimely petition for post-conviction refief. While counsel for 2 petitioner for a writ of habeas
corpus may serve “supplemental” pleadings after being appointed, this is true only where the
petitioner has filed a Proper Person Petition for Writ of Habeas Corpus necessitaling counsel’s
eppointment. See NRS 34.750. Here, Petitioner’s only prior atiempt al post-conviction relief
was filed by previous counsel over three years age. Accordingly, there i3 nothing
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“'supplemental” i nature about the instant Petition.

Like Petitioner’s first attempt at postconviction relief, the instant Petition is
procedurally barred without good cause. The mandatory provisions of NRS 34.726(1) state
that “funless there is good cause shown for delay, a petition that challenges the validity of &
judgment or sentence must be filed within 1 year...after the Supreme Court issues its
reatittitur.” As Remittitur issued from Petitioners Direct Appeal on August 4, 2009, the instant
Petition was filed more than four years toe late. Therefore, absent a showing of good canse;
Petitioner’s Petition must be dismissed as time-barred pursuant to NRS 34.726(1).

Peritioner has fziled to demonsirate good tause to overcome the progedural bar, To do
50, a defendant has the burden of pleading and proving specific facts that demonstrute good
cause for his failure to present his claim in earlier proceedings or comply with the statutory
requirements. See Heggan v. Warden. 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993},
Phelps v. Nevada Dep't of Prisons, 104 Nev. 656, 659, 764 P2d 1303, 1305 (1988). “To
establish good cause. appellants must show that an impediment external to (he defense
prevented their compliance with the applicable procedural rule.” Clem v, State. 119 Nev. 615,
621, 81 P.3d 521, 525 (2003); see also Hathaway v. State, 119 Nev. 248, 251, 71 P.3d 503,
506 (2003); Pellgarini v. Siate, 117 Nev. 860, 887, 34 F.3d 519, 537 (2001),

Just as he failed to demonstrate good cause to overcome the procedural bar when this

Court twice considered Petitioner's first untimely petition, Petitioner has again failed to
demonstrate good cause 1o overcome the lime bar four years later, To the extent Petitioner
alleges trial counsel’s failure to keep him apprised of the status of his direct appeal and provide
him a copy of his case file conslifutes good cause, the Nevada Supreme Court has clavified
that generally, excuses such as the lack of assistance of counsel when preparing a petition, as
well as the failure of trial counse! to forward a copy of the file to a peﬁlinner do not censtitute
good cause. Seg Phelps, 104 Nev. at 660, 764 P.2d at 1306, superseded by statute on other
grounds as recognized in Nika v. State, 120 Nev, 600, 607, 97 P.3d | 140, 1145 (2004); Hood
v. State, 111 Nev, 335, 890 P.2d 767 {1995). Moreover, Petitioner admitied that he became
&ware of the denial of his appeal within the one vear time period for appropriately filing 2
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petition for post-conviction relicf, Petitioner also fails to demoanstrate good cause based on Mr.
Brower’s alleged ineffectiveness, as Petitioner enjoys no constitutional right to post-
coaviction counsel and tharefores such counsel’s performence cannot constifute good cause to
overcome the procedursl bar. Brown v, McDanjel, 130 Nev. __, 331 P.3d 867, 869
(2014). Accordingly, Patitioner has not demonstrated an impediment external 1o the defense

that would excuse the significant delay in filing, and his Petition js therefore progedurally
|| barred pursuantto NRS 34.726.

Furthermore, the instant Petition is barred by the doctrine of laches. NRS 34.800 creates
a rebuttable presumption of prejudice to the State 1f “[a] period exceeding five years [elapses]
between the filing of a judgment of conviction, an order imposing a sentence of imprisoument
or & decision on direct appeal of a judgment of conviction and the filing of a petition
'l challenging the validity of a judgment of canviction...™ As more than fve years have elapsed
between the issvance of remittitur and the filing of the instant Petition, NRS 34.800 directly

ORDER
THEREFORE, IT IS HEREBY ORDERED that the P ion for Post-Conviction

’\ applies in this case. Accordingly, the instant Petition is summaniy denied.

7 | Reliefshall be, and is, bereby denied,

v
DATED this J|* day of Juty, 2015.

" CAVID BARKER
DISTRICT JUDGE fp_]

do don. Teusitee Toslo g ¥

" STEVEN B. WOLFSON
Clark County District Attomney
#OOI565

Nevada Bs

District Altormey
Bar #072842

=
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CERTIFICATE QF SERVICE
certify that service of the above and forcgoing was made this 15TH day of

MATTHEW CARLING, ES(,
cedarlegal@gmail.com

BY _/s/ HOWARD CONRAD
Secrr:tari,} for the District Attorney’s Office
Special Victims Unit
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| Nevada Bar No.: 007302

Electionically Filed
08/04/2015 11:10,16 AM

NOASC Cma i‘éﬂ"’"""

MATTHEW D, CARLING, ESQ. CLERK OF THE COURT

1100 5. Tenth Street

Las Vegas. NV 89101
(702) 419-7330 (Office)
{702) 446-3065 {Fax)
Cedarbegalwzgmail.com
Auarnevs for Petitionei,
DELARIAN K. WILSON

DISTRICT COLRT
CLARK COUNTY, NEVADA

LTS N A

STATE OF NEVADA, . Case No. 07C232494-1

Plaintiff,
Dept. Ne, IX
]

DELARIAN K. WILSON,
Defendant,

NOTICE OF APPEAL
T: THE STATE OF NEVADA

TGO STEVEN B. WOLFSON, DISTRICT ATTORNEY, CLARK COUNTY. REVADA and
DEPARTMENT 9 (OF THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE
OF NEVADA, IN AND FOR THE COUNTY OF CLARK.

NOTICE is hereby given that DELARIAN K, WILSOMN, presently incarcerated at the
Southern Desert Comectional Center, appeals o the Supreme Court of the State of Nevada from
the an Ohder denying lis Petition for a4 Writ of Habeas Corpus (Post-Conviction) entersd on or
about July 22, 2015,

DATED this 4" day of August, 2015.

np2312



=0 R e LR ) e

15
16
17
I8
19

20

2}

3
ol

23
24

CARLING LAW OFFICE. PC

A Marthew D, Carling
MNevada Bar No.: 007302
Attorneys for Pelitioner,
DELARIAN K. WILSON

DECLARATION OF MAILING

MATTHEW D. CARLING, ESG., hereby declares that he is, and was when the herzin
described mailing took place, 2 cilizen of the United States, over 21 years of age; that on the 4%
day of August, 2013, Declarant deposited in the United States mail at Cedar City. Utah, a copy
of the' Notice of Appeal in the above-mention case, enclosed in a séaled envelope upon which

first class postage was fully prepaid. addressed to the following:

Delanian K. Wilson (#1022177) STEVEN B. WOLFSON, £50!
Southem Desert Corrections Center Clark County District Attormiéy
P.C3 Box 208 200 Lewis Avenue

Indian Springs, Nevada §9070 Las Vegas, Nevada 83141

| deciare under penalty of perjury that the forsgoing is true and correct.

Executed on the 4" day of August, 2013,

CARLING LAW OFFICE. PC

&l Matthew B, Carling
IWevads Bar Wo.: 007302

Artarneys for Petitioner,
DELARIAN K. WILSON

Page 2 af2
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34
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MATTHEW D. CARLING, ES{).
Nevada Bar No.;o 007302

1100 8. Tenth Sueet

Lis Vegas, NV'E2101

{702 419-7330 {Office)

(702) 446-8065 (Fax)

Cedarl egaliaimail com
Attornevs for Petitioner,
DELARIAN K WILSON

DISTRICT COURT
CLARK COUNTY, NEVADA

STATE OF NEVADA,
Maintiff,

Vg

DELARIAN K. WILS{N,
Defendant.

Electronically Filed
08/04/2015 11.10:45 AM

Qe o

CLERK CF THE COQURT

E E F ¥ ¥

Case No. 07 232494- |

Depr. Mo, IX

CASE APPEAL STATEMENT

1. Name of sppellant flling this case appeal statement:

DgLarian K. Wilson

2, Identify the judge lssulng the decision, judement, or order appealed from:

Judge Jenmifer Toghatt:

3 Identify all parties to the proceedings in the district court:

Delarian K. Wilson

The State of Nevada:

4, Identlfy all parties involved in this appeal;

(NRAF 3(d)4)

n02314
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Deiarian K. Wilson

The State of Nevada

]

Name, law firm, uddress, and wlephone number of all counsel on appeal and
party or parties whom they represent:

MATTHEW D_CARLING RYAN I MACDONALD
Newvada Bar #007302 Deputy Disirict Attomey
1100 5 Tenth Street Wevads Bar #0012615
Las Vegas. NV 89101 P.0. Box 552212
(702) 415-7330 Las Vegas, NV 89101-22 |2
Counxel for Appellan:, Counsel far Avpelice,
DeLarian K. Wilson State of Nevada
6, Indicate whether appellant was represented by appointed or redsined counsel

in the district court: Appointad

7. Indicate whether appéllant Is represented by appointed or rétalned counsel
on appeal' Appointed

8. Indicate whether appellant was granted leave to proceed in forma pauperis,
and the date of entry of the district court order granting such feave: T/A

9. lodicate the date the proceedings commenced in the district court:
Information filed April 20, 2007,
Dated this 4" day of August, 2015,

CARLING LAW QFFICE. PC

St Matthew B, Carline

MATTHEW D. CARLING. ESQ.
Nevada Bar No.: 007302
Court-Appninted Attorney for Defendan,
DELARIAN K. WILSON

Page 2 of 3
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CERTIFICATE OF SERVICE
| hereby certify that, on this 4% day-of August, 2015. I senta true and correct copy of the
above CASE APPEAL STATEMENT to the following parties:

Sweven B: Wolfson, Esg.

Clark County District Attomey

Post Conviclion Unit

Jewwiler Crroindtenrkosimpadis o

CARLING LAW OFFICE, PC

¢ Matthew D, Carling

MATTHEW D, CARLING, ESQ).
Court-Appointed Aitorney for Deferdant,
DELARIAN K. WILSON

CERTIFICATE OF MAILING

I hereby certify that on August 4. 2015, | served 5 copy of the REQUEST FOR
ROUGH DRAFT TRANSCRIPTS OF DISTRICT COURT PROCEEDINGS 1o Dept. 9 Count

Reporier by mailing a copy via first class mail, postage thereon fully prepaid, 1o the followiny:

Court Reporter Delarian K. Wilson (#1022177)
Dept 9 Southen Desert Corrections Centar
200 Lewis Avenue P.O. Box 208

Lss Vapas, Nevada 83101 Indian Springs. Nevada 82070

CARLING LAW OFFICE. PC

A Mitthew B. Carling

MATTHEW D. CARLING, ES0).
Court-dppointed drgrmey for Defendins,
DELARIAN K. WILSON
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08/04/2015 11,11:11 AM

REQT G&%ﬁiéﬁ“;““

MATTHEW D. CARLING, E50). CLERK OF THE COURT
Wevada Bar No: 007302

1100 & Tenth Strest

Las Vegas, NV 89101

{702) 419-7330 10fTicel

[702) 446-8063 | Fax )

CedarLegalimgmal.
Anarneys for Peiitioner,
DELARIAN K. WILSON

DISTRICT COURT
CLARK COUNTY, NEVADA

WO W

STATE OF NEVADA, (Case No. 0TC232404-
Plainnff,
Dept. Mo IX

ARl

DELARIAN WILSON,
Drefendant,

TO: COURT REPORTER — DEPARTMENT NQ. §
DELARIAN K. WILSON, Defendant named above, requests preparation of a rough

draft transcript of cenain portions of the proceedings before the distict court. as follows:

DATE JUDGE PORTION | ORIKGINAL PLUS'
05/06/15 Toghatti, Jenmfer All 2

This notice requests a transcript of only those portions of the District Count proceedings
which counsel ressonably and In pood faith believes are necéssary lo determine whether

appellate issues are present. Voir dive examimation of jurors, opening statements snd closing

' Ciriginal Rough Draft to be filed with the Distoet Court, two certified vopies b be served on Mz Carding. and
originad corpficate of service m be filed with the Nevads Suprome Cowt. NEAP 3CT30E)

002317
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arguments of trial counsel, and the reading of jury instructions shall not be transeribed unless
specifically requested above.

I recognize that | must personally serve a copy of thie form on the above named court
reporter and opposing counsel, and that the above named court reporter shall have vwenry (20)
days from the receipt of this notice to prepare and submit to. the district court the fransernpt
requested herein. | further centify that the defendant is indigent and thersfore exemnpt from
paying a deposit,

DATED this 4" day of August. 2013,

CARLING LAW OFFICE, PC

s Maethew D_Carling

MATTHEW D. CARLING, ESQ.
fsevada Bar No.: 007302
Court-Appoinied Attorney for Defendant,
DELARIAN K, WILSON

CERTIFICATE OF SERVICE

| hersby certify that, on this 4% day of August, 2013, 1 sent a true and comect copy of the
shove REQUEST FOR ROUGH DRAFT TRANSCRIPTS OF DISTRICT COURT
PROCEEDINGS to the following parties.

Steven B. Wolfson, Esqg.
Clark County District Aftomey
Post Conviction Unut

CARLING LAW OFFICE, PC

Aol Matthew D, Cariing

MATTHEW D. CARLING, ES{.
Court-Appointed Atiomev for Defendant,
DELARIAN K. WILSON

Page 7 of 3
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CERTIFICATE OF MAILING

! hereby cenify that on August 4, 2013, 1 served a copy of the REQUEST FOR
ROLGH DRAFT TRANSCRIPTS OF DISTRICT COURT PROCEEDINGS 1o Dept. 2 Count

Reporter by mailing a copy viz first class mail. postage thereon fully prepaid. to the following:

Court Reporter Delarian K. Wilsen (#1022177)
Dept. 9 Southern Desert Corrections Center
200 Lewis Avenue P.O. Box 208

Las Vegas, Wevada 89101 Indian Springs, Nevada 32070

CARLING LAW OFFICE. PC

45 Matthew D Carling

MATTHEW D. CARLING, ESQ.
Court-Appointed Attorney for Defendant,
DELARIAN K. WILSON
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IN THE SUPREME COURT OF THE STATE OF NEVADA

DELARIAN K. WILSON, Supreme Court No.:
. Appeilar, Distriet Courr Case Pips £BRTEElly Filed
' _ Nov 12 2015 10:30 a.nj.
THE STATE EF NE:ADA Tracie K. Lindeman
espondent. Clerk of Supreme Court

& oo o~ D

APPELLANT'S APPENDIX — VOLUME X — PAGES 2250-2319

MATTHEW D. CARLING STEVEN B. WOLFSON
51 East 400 North, Bldg. #1 Clark County District Attomey
Cedar City. Utah 84720 200 Lewis Avenue. 3™ Floor
{(702) 419-7330 (Office) Las Vegas, Nevada 89155
Attorney for Appellant Counsel for Respondent
CATHERINE CORTEZ MASTO
Attorney General
104 North Carson Street
Carson City, Nevada 89761-3717
Counse! for Respondent

Docket 68576 Document 2015-34378
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INDEX
Wilson, Delarian

Document Page No. |
Information filed on 04/20/07 (01-0009 |
| Criminal Bindover filed on 04/25/07 0G1D-H103
Defendant’s Motion for Release of Own Recognizance or in the
Aliemative Set Reasonable Bail filed on 05/17/07 0104-0126
Bond filed on 06/08/07 0334-0337
Bond filed on 06/08/07 (338-0341
Bongd filed on 06/08/07 0342-0345
Ex Parte Motion to Appoint Investigator and for Fees in Excess of
Statotory Limit filed on 08/16/07 (346-0345
Ex Parte Order filed on 08/25/67 0350-0357
Motion 1o Sever Defendants filed on 03/06/08 (358-0364
Mation te Suppress Fruits of Hlegal Search filed on 03/11/08 (365-0392
Defendants Joinder in Co-Defendant Narcus Wesley's Motion to Sever (3393-0394
Defendants filed on 03/11/08
Defendant’s Motion to Suppress Statement filed on 03/17/08 03935-0434
State’s Opposition to Defendant Wilson™s Motion 1o Suppress Statement | 0435-0456
filed on 03/24/08
State’s Opposition to Defendant Wesley’s Motion to Suppress Fruits of | 0457-0478
lllegal Search filed on (43/24/08
Defendant’s Motion to Continue Trial filed on 03/25/08 0475-0481
Guilty Plea Agreement filed on 03/28708 0482-0490
Amended Information filed on 03/28/08 (491 -(493
Notice of Witnesses and/or Expert Witnasses filed on 03/28/08 0494-0498
Defendant’s Notice of Witnesses Pursuant to NRS 174,234 filed on 0519-0521
04/07/08
Second Amended Information filed on 04/10/08 05220531
Distriet Court Jury List filed an 04/10/08 0532
Amended Criminal Jury List filed on 04/14/08 0649
Instructions to the Jury filed on 04/18/08 0650-0706
Verdict filed on 04/18/08 G707-(712
Order for Expedition of Transcript filed on 04/24/08 (y723
Defendant Wesley's Motion for New Tral 04/28/08 0724-0731
Motion for Withdrawal of Counsel fled on (4/28/08 0732-0734
Motion for Extension of Time filed on 04/28/08 0735-0738
Notice of Motion filed on 04/28/08 07393742
Mation for Bail Pending Sentencing Appeal filed on 05/G1/08 (743-0747
Supplemental Points and Autherities 1o Motion for New Trial filed on 0754-1759
06/05/08
Receipt of Copy filed on 06/10/08 0760
State’s Opposition to Defendant’s Motion for New Trial filed on 06/18/08 | 0761-0765
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Sentencing Memorandum filed on 07/03/08 0787-0820
Judgment of Conviction (Plea of Guilty) filed on 07/16/08 0821-H822
Judgmeni of Convietion (Jury Trial) filed on 07/18/08 DB23-0D827
Notice of Appeal filed on 07/18/08 D828-0829
Case Appeal Statement filed en 07/21/08 0830-0831
Notice of Appeal filed on (7/22/08 0832-0833
Case Appeal Statement filed on 07/24/08 (824-0836
Naotice of Appeal filed on 07/24/08 (3837-0838
Case Appeal Statement filed on (7/24/08 (1839-D840
Case Appeal Statement filed on 07/24/08 0841-0843
Notice of Appeal filed on 07/24/08 0844-0846
Noiice of Appeal fited on 07/25/08 (847-G848
Notice of Appeal filed on 08/05/08 (0849-0851]
Case Appeal Statement filed on 08/06/08 GR52-0853
Case Appeal Statement filed on 08/14/08 0B54-DB36
Notice of Metion and Mation to Correct [llegal Sentence filed on 0B78-0881
09/G5/08

Request for Reugh Drafl Transerpt filed on G9/10/08 {882-0885
Order for Production of Inmate Narcus Samong Wesley filed on 09/13/08 | 0886-0887
Ex Parte Application to Appoint Attorney of Record to Represent

Defendant Narcus 8. Wesley During Appeal Process filed on 09/15/08 (888-0892
Request for Rough Draft Transeript filed on 09/17/08 (893-0896
Request for Transcript of Proceedings filed on 10/07/08 (897-0899
Amended Judgment of Conviction filed on 10/08/08 0900-0903
Cettificate ef Delivery to the Supreme Courthouse filed on 12/05/68 1996-1997
Certificate of Delivery to the Supreme Courthouse filed on 12/09/08 1998-2000
Clerk’s Cenificate Judgmeni Affirmed filed on 08/07/09 2021-2027
Clerk’s Certificate Judgment Affirmed filed on 04/12/10 2028-2034
Attorney Time and Costs filed on 06/28/10 2035-2039
Motion for Order [nstructing the Attorney of Record to Provide petitioner | 2040-2052
With a Complete and Copy of the Case in the Above Entitled Case

Number filed en 08/05/10

Certificate of Mailing filed on 08/20/10 2053
Request [or Transcripts/Court Proceedings filed on 16/01/10 2054-2071
State’s Opposition to Defendant’s Request for Transeripts/Court 2072-2075
Proceedings filed on 10/13/10

Defendant’s Motion to Appoint Post-Conviction Relief Counsel fledon | 2076-2081
10/27/10

Order Denying Defendant’s Request for Transcripts/Count Proceedings 2082-2085
filed on 11/401/10

State’s Opposition ta Defendant’s Motion to Appaint Post-Conviction: 2084-2088
Relief Counsel filed on 11/23/10

Receipt filed on 12/17/10 2089
Notice of Change of Hearing filed on 06/15/11 2090

<%




Petition for Writ of Habeas Corpus {Pest-Conviction) filed en 10/10/11 2091-2104
Application and Order for Transcripts filed on 10/13/11 2105
Application and Order for Transeripts filed on 10/13/11 2166
Response to Defendant’s Petition for Writ of Habeas Corpus (Post- 21072113
Cenviction) and Motion ta Disouiss filed on 11/01/11

Reply to State’s Response 1o Defendant’s Petition for Writ of Habeas 21212122
Corpus (Post-Conviction) and Motion o Dismaiss filed on 12/05/11

Findings of Faet, Conclusions of Law and Order filed on 01/06/12 2123-2130
Notice of Entry of Decision and Order filed on D1/18/12 2131-2139
Motion for Clarification and/or Reconsideration of Denial of Defendant’s | 2140-2141
Petition for Writ of Habeas Corpus filed on 01/30/12

Order Staying the Findings of Faci, Conclusions of Law and Order filed 2142

on 0221412

Notice of Appeal filed on 02/21/12 2143
Opposition to Defendant™s Motion for Clarification and/or 2149-2150
Recansideration of Denial of Defendant’s Petition for Writ of Habeas

Corpus filed on 02/24/12

Order for Production of Inmate Delarian Kameron Wilson filed on 2163
(301412

Motion to Place on Calendar filed on 93/23/13 2164
Order for Transcripis Hiled on 08/06/13 2197
Findings of Fact and Conclusions of Law and Order filed on 11/12/13 2205
Notice of Entry of Findings of Fact, Conclusions of Law and Order filed | 2206-2215
on 11/19/13 '

Order for Teanscript hled on 11721713 2216
Notice of Appeal filed on 12/14/13 2217

Case Appeal Siatement filed on 12/10/13 221§-2220
Motion to Withdraw Due to Conflict filed on 08/06/14 2221-2223
Suppiemental Petition for Writ of Habeas Corpus (Post-Conviction) 2224-2265
State’s Response and Motion to Dismiss Defendant's “Supplemental” 2266-2276
Petition for Writ of Habeas Corpus (Post-Conviction) filed on 03/G6/15

Stipulation to Enlarge Briefing Schedule and Order filed on 03/26/15 22772278
Reply to State’s Response and Motion to Dismiss Defendant’s 2279-2256
Supplemental Petition for Writ of Habeas Corpus (Post-Conviction) filed

on 04/20/15

Findings of Fact, Conclusions of Law and Order filed on 07/22/15 2297-2303
Notice of Entry of Findings of Fact. Conclusions of Law and Order filed | 2304-2311
on 07/24/15

Notice of Appesl filed on 08/04/15 2312-2313
Case Appeal Statement filed on 08/04/13 2314-2316
Request for Rough Draft Transcripts filed on 08/04/13 2317-2319
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TRANSCRIPTS

Document Page No,
Transcript - Preéliminary Hearing filed on 05/23/07 §127-0201
Transeript — Preliminary Hearing filed on 05/23/07 0202-0333
| Transcript ~ Change of Ples as 10 Defendant Wilson filed on 04/01/08 0499-0518
T'ranseript — Defendant Wesley's Motion to Suppress filed on 04/11/08 0533-D648
Transcript — Opening Statement of Mr. Landis filed on 04/21/08 0713-0722
Transcript — Judgment and Sentencing and filed on 06/03/08 0748-0753
Transcript — Defendant’s Pro Per Motion for Bail Pending 0766-0786
Sentencing/Appeal Defendant’s Motion for New Trial filed on 07/03/08.
Transeript - Sentencing filed on 09/03/08 (857-0877
| Transeript — Jury Trial filed on 11/12/08 0906-0988
Transcript—Jury Trial filed on 11/12/08 0989-1029
Transctipt —Jury Trial filed on 11/12/08 1G30-1034
Transeript — Sentencing filed on 11/12/08 1035-1040
Transeript — Jury Trial filed on 11/12/08 1041-111¢
Transeript — Sentencing filed on 11/12/08 1111-113)
Transeript — Jury Trail filed on 11/12/08 1132-1171
Transeript — Sentencing filed on 11/12/08 1172-1192
Transcript — Jury Trial filed on 12/05/08 1193-1415
Transcript - Jury Trial filed on 12/05/08 1416-1700
Transcript — Jury Trial filed on 12/03/08 1701-1995
 Transenpl — Change of Plea as o Defendant Wilson filed on 12/09/G8 20012020
Transcript - Siatus Check filed on 11/17/11 2116-2120
 Transcnpt = Hearing filed on 09/27/12 2151-2156
Transcript — Heaning filed on 09/27/12 2157-21862
Transcript — Writ filed on 09/23/13 2165-2196

Transcript -
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I Lathauray, supra, condnued ag follows:

A claim of ineffective’ assistance of counsel may also escuse a procedural

detault it counsel was so ineffectve as m violare the Sixth Amendment,

Hewwever, in order g0 constinie adequare cause, the Inctfective assistance of

counsel claim iself must not be procedurally defanleed. In other words, a

pendoner must dernonstrite cause for raismng the ineffecive asskstance of

counsel caimon an undmely fashion. In rerms pf 2 procedural dme-bar, an
adequare allegaton of good cause would sufficiontly explan why a perition

was fled hevond the starurory dme pedod, Thus, 2 clalm or allegation thar was

ressonably avallable 1o the peunvner durng the sratutory ome peded would

not constimte good cause 1o excuse the delay,

Thnel a1 306,

In the instant case, Wilson was represented hy Mr. Oronoz dusing the criminal
proceeding and on ditect appeal from the sentencing. The dircer appeal was affirmed on Jully
15, 2009 and the Remimnir entered on Auguse 4, 2009, Darng the intetior of the Nevada
Supreme Court’s decision therean, Wilson made repeated attemnprs o chiain 2 copy of his
case [Tle trom Mr, Otonos.

Before the appellate decision was rendered, an March 23, 2009 Wilson wrowe to Mr.
Qronae requesting 3 copy of his boef and appendix in the appeal as well as copics of the
sentencing ducuments. Having not received 3 response, Wilson again wrote w0 Mr. Oronoz
On December 13, 2009, suting that all of his appellare materials had heen mistakenly
destrsed and requesting all copies of documents relatog to the pending appeal—he
believed the marter was sdill pending having not heard otherwise. Wilson also requested
specific transeripts from hearings earlier in the case, which he had reguested from Mr.

Oronoz almost 2 vear previously. Wilson noted thar these: marerials woulkl likely be vatuable

for fumre appeals.

Page 27 of 42 002
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Wilson’s mother discovered the appeal had beén ¢losed on July 18 201 0, when she
received 3 copy of the Order of Affirmance from Mr, Omonor’s office. Wilson's mother
called Mr. Qironoz’s office {o deterniine the status of the case on July 14, 2010, and was wid
by the recepnonist the appeal had closed in Juls. Wilsons mother left messages far Mo
Oronvz—which he never reurned—on July 19, 21, and 22, 2010, Wilsen's mather informed
Wilson of her discovery of the appeal decision or about Julv 22, 2011,

AT hearing, Wilson testified he ealled Mr. Oronox's office nvice per moath 1 ircuire
about the status of the appeal. 7/11/2013 Tr. ar p. 18, When he was told by his mother the
appeal had been denied in 2009, Wilson then called Me. Orunoz direetly, who mld Wilsen he
would take care of jr. fd Wilson then filed a motion for an extension of time on post-appeal
and post-convienon proceedings with the Nevada Supreme Court. T4 at p. 200 Wilson
continued to anempr w conmct Mr. Oronor but was not receiving any contact from him or
his office. 14,

Witson  Wtimately wrow and fled 2 68-page complaint with the Nevada Bar
Association because he felt Mr Omnoz had wied msabotage his post-convicdon relief, I A
tew wetks later, Wilson was comacted by telephone by Mr. Oronuz, who apologized and
told Wilson he would fix things and get Wilson 2 new attorney to fight the appeal. fd, M.
Oronoz contirmed 0 Wilsoa that he had made & mistake and apologized. fd at p. 21. Wiison
also fled & monon with the wial coun sequesting that Mr, Oronoz hand over all of his court
documents because he never received the Rawsttitnr from the Nevada Supreme Courr. 14

dlr. Cronos rold Wilson he was going o comle 10 court, appoint a new agomey, and

Wilson srould be able to contnue w pursse his post-convierdon relietf. f4 Wilson restifisd He

Page 28 of &2 002‘?51
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received a lemer thereafier showing him the modon for the appeintment of a new attomey,
which resuled in Mr Brower being appointed o represenr Wilson in poest-conyiction
proceedings, T

As d criminal defendant, prior to any post-convicdon proceedings, Wilson was
cutitfed to the tight to appear and defend himself in person with counsel, Mr, Oronoy. NRS
CONST.ART. 1, §8 (11 As a criminal defendant, Wilsan was entitled o Due Priscess it law,
NRS CoNST. ART, 1, § 831 As an indigent defendant, Wilson was entitled 1o the court-
appulnument nf effective gssistance of counsel from his initial appearance throngh his direct
appeal, NRS 178397, Thus, Wilson was entitled to effecrve assistance truom M Oranoz,
e, MeKazue qr 257-258:

Thus, as courtappeinted artotney 5 a comunal defendant in dircer appellae
proceedings, Mr. Oronoz was required o act with reasonabic diligence and promptacss in
represenong Wilson ia the appeal. Nov. R Pror. CoN, 13, Mr. Oronoz ignored repeated
aempts by Wilson o collegr his entire cuse file in order for Wikson m pLIsUE: POSt-
conviction procecdings, which Wilson was required o undermake pro se inidallv, This failure
prevanted Wilson from discovenng that the time tor post-conviction relief was passing,

Mr. Oronoz was required, upon demand from Wilson, immediarely deliver 10
Witson all papers; documents, pleadings and iems of tangible personal property which
belong m or were prepared for Wilson, NRS T05531), Thus responsibility s of such
importance that an atomey who fais o do so may be subject to conrempt and

imprisonmment undl the contentpr is purged. RS 7.055(2), An attorney who fails o release 2
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clivar'y file may further be liable for costs and annmev’s fees. See i Mr Cronez did not
make any atrempe w comply unti] & bar complaint was filed against him by Wilson.

Mz, Qronpe was wquired 1o release Wilson's chient file 1o him when Wilson asked in
March of 2009, prior o the enmry of the Order of Affirmance. Oronoz was further required
o o so whed Wilson again made attempts in December of 20089, and again In July aad
Augrse ot 20010, This falure was i convavention o the RUIES OF PROFESSIONA
ConDUCY and Nevada law.

Mr, Gronoz’s inefiectiveness was sufficient “good canse™ o excuse the procedursl
bar in thiy case. Brower tailed ro argue this face a5 “goad cause” in the First Periron, The
ineffectiveness upon ineffectivencss sutficentdy explains why the Tirst Pedidon was fled
bevond the smtucory dme penod. Hathawuy ar 306, Browet's inefectiveness is discussed both
supra and pos; however, Mr. Oronog’s fallure to provide Wison with his ease fle unnl
August 19, 2010, was past the gme in which Wilson could Ble for postconviedon
proceedings within a year of the entry of the Remittitur on August 4, 2009, This presents a
substangal reason thar aftords a legal excose, Hathamay ag 306, Mr. Oonoz’s failure was
external ro Wilson's abilith to camply with the state procedural defaul rules. f4

Wilson was prejudiced becanse Mr. Otoncz's errur worked to Wilsen's gctual and
substanual disadvantage, which infected his postcomviction proceedings with error of
constiutonal  dimensions and has prevented him from Due Process. Bawmans at 270
Accordingly, the delay in this matter was not Wilson's faulr and rhe dismissal of the First

Pettion as untimely unduly prejodices Wilson because the ments of the First Petition were

Page 3G af 42 n022

33



ra

£y h e i

14
15
16
|7
18
19

20

21
22
23

25

26
27

29

30

never reached. Thus, Wilson's conviction remaing unchallenged and his freedom curmiled.
As such, the requirements 5f MRS 34.726 [1) have been mer herdin.

(2) Lpon Discovery of the Entry of the Remim
Ertors to Pursuc Post-Convicoon Reliet,

Pro se lidgants are corided g procedural protections and the policy thar a pro se
litgdnt may amend pleadings is applicd more liberally. Edddder o Bick, 832 F.24 1132 (9
Clr. \98T) Giting _drnstrigg v Ruching, 332 F.2d B36, 837 (9th Cirn 1963}, “Morewver, ‘strigr dme
lirsts .., ought not to be mssted upon” where restraines resulting from a pro se prsonet
plaintiif’s incarceration prevent tmely compliance with court dexdlings.” Id iy Taranting ».
Figgers, 380 F.2d 463, 468 (Sch Cir1967); see Vit Heckier, 746 F.2d 508, 512 (9th Cic, 1984
{holding thar extension of ome was proper where evidence established just causc). Eldrdge
continues as fallows:

The Supreme Court has instucted the federal conrs o liberally construe the
“inaceful pleading” of pro se ltgants. Boag . MaeDougall, 434 £.5. 364, 363,
TU25.Ce 700, 71, 70 T_Ed.2d 531 (1982) (per cutam), “Tt is semded law thar
the allegadons of [a. pro se dgant’s complaing “however inarfully pleaded” ace
held ‘o dess stringene standards than formal pleadings dmfred by lawyers...' ”
Hugher . Rowe, 49 118, 5, 9, 101 8.Cu 173, 175, 66 1.,Fd.2d 163 (1980) (guoning
Haines b, Kemer, 404 115, 319, 320, 92 8.Cr. 394, 393, 30 L.Ed2d 652 (1972));
ter alvy Nedt, 809 F.2d ar 1448 (“Presumably unskilled in the law, the pro s
litigant ts far more prone o making errors in pleading than the peson who
benetits. from the representaton of counsel.") Arbelran Pope, TY3 F.2d
1072, 1078 (Yth Cir1986) (“we hold [pldndffs] pro se ple:tﬂ.ng:a 10 8 less
sringent smandard than formal pleadings nreparett by lawyers.”

Td. ar 1137.
“Inmates have a fundamentl consttutional dghr of access to tie courts through
regsonably adequate faw librades or assistince from persons mained in the law™ Mider o

Epany, 108 Nev, 372, 832 P.2d 7856, 787 (1992} airing Bosnde v, Smith, 430 U5, 817, 828, 97
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20

S.Cr, 1491, 1498, 32 L.Ed.2d 72 (1977} (main concern is protecting ability of an inmate to
pripare a petoon or complaing. “This eourt recognizes that it has 4 duty to ensure thar pro
se lingants do not lose dheir nght w2 hearing on the meris of their claim due to fgnorance
ot technical procedural requirements.” Batisteri o Padfies Polfier D, 901 F.24 696, 699 (9t
Cir. 1990} dting Borgekur v, Hyvkler, T30 F.2d 444, 447 1. 2 (9th Cir 1984) (defective seovice of
complaine by pro se ldgant does not wareant disrussal)y Gl o Padby, 739 T.2d 437, 439
Otk Cir. | 984

In the insmant case, Wilspn discovered the entry of the Order of Arffimmance from his
mothet on or about July 22, 2010, Wilson immediztely mndered another request—having
already made several o which he received no response—ior his case file and further
iformanon from Oronoz in order 1© move forward with post-conwviction proceedings. On
August 5, 2000, only one day past the deadline for his filing of 5 pettion for writ of habeas
corpus, Wilson filed a request in this Court for his case file and manscripss, and argued Mr.
Oreonoz had fafled o inform him of the Order of AFfirmance,

On August 27, 2010, Wilson filed dpplicain for Exteasion of Tiwe in the Nevada
Supteme Coure, which requested the extension of the remitntur in order to file 4 pettion far
wrie of habeas corpus based on Mr. Gronoz's failure 1o alert Wilson to the Order of
Affirmance in a dmely manner, Wilson requested this conrinuance pro se. A copy of this
request was sent o the Smte. Wilson requested thar the time be extended from August ),
20, o Augusr 4, 201, within which w file 2 pedoon for wiit of habeas corpus, a post-
conviction appeal, and 4ll other petitons in stare or federal couri. On September 7, 2010, the

Nevada Supreme Court issued its Ordir regarding the extension of time, in which it directed
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the elerk 1o file the modon, despite the fact the appeal was closed and the remitrur had
been issued on August 4, 2009, The Order stated Wilson had nor asserted anv grounds in
which 1o recall the issuance of the remitfnir and it was without authorty to extend the dme
tor the filing of a petition for a writ of habeas corpus. The coun insttucted Wilson o file the
petition in the district eourt and, if such peddon was untmely, w prove good cause and
prejudice 10 overcome any procedural bar, Accnrdingly, Wilson's moten wasdenied.

Wilson contnued ro file plendings in this case: Mr. Oronoz filed a cerdfieate of
mailing evidenang thar Wilson had tinally been mailed a copy of his entre case hAle on
August 19, 20140, Wilson then filed a request for tanseriprs, which was denied; however, Mr.
Orronoz flled & request for the appointment of counsel 2s part of his reassurance o Wilson
that Wilson could contnue to pursue post-convietion relief despire failing to inform Wilsen
of the Order of Affirmance in 2009, Mr. Brower was appuineed, and the niatrer proceeded
on a bricting schedule:

On Ocgober 1) 2011, Wilson fled his First Petidon. The State opposed the First
Pennon and moved to dismiss, arguing the First Petition was time barred as it was filed well
past the year deadling frum che disposivon of the direcr appeal. Tn reply, Wilson argtied there
was yood cause for the tate Aling, which Wilsen atgued his belief that this had alteady been
determined by the trial court. Wilson had Aled for an extension of ome, alter which counset
wis appointed ro represent him, a sehedule was ser, and his counsel had mmely Bled his First
Pedition according m the schedule. Wilson reasonably believed these actions in the trdal courr

had resolved his requested extension of time on these proceedings.
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At the July |1, 2013, hearing, the trial court pointed our thar Wilsoa had actua! notice
in lage-Tuly of 210 regarding his appeal, bur Brower had not filed the First Petition ungil
Ocraber of 201 . Brower argued thar the First Peddon was not filed undl Ocrober of 2011
becguse he had crroneously requesed 4 briefing scheduly, indicagng it was his fault this
aecurred, 14 ar p. 24, Conceivably, Brower mar have been confused by the procesdings in
this case since counsel is ot tvpically appointed annl 4 pas w petition has heen filed and
reviewed by the'court to deterniine it further brefing is needed. Technically, Wilson had
filed several pleadings setrdng our complaints abouc his prior counsel and the defay in having
merived nodfhcaten reparding hiz appeal, as well as regeiving his file-so be could prepa a
petdon n the case. Given all of this information before the trial courm, it is possible that
Brower reasbnably helieved he was filing 2 supplemental petition, 25 s usvally the case, 1o
the Tilings that could have been construed as a petition given thelr conents. At the July 1%
hearing, ¥r. Brower indicated thar he had filed the First Petiton, but thought the court had
excused the nme bars when brieting had occurred. “T'm the ane thar acwally filed the one
writ, but again I thought we were alreadv past the dme bar issues when that occumed.” Jd,
n, 1921, Despite this acceprance of ermor by Brower, the ool eourt dismissed] the Fist
Petiton for being vntmely. Ik arp. 25. Brower then requested transciiprs of the hearing and
updated findings, which the mial court ordered. Id. ar p. 26.

Wilson was not endded 1o counset in post-conviction rehict but was endded to liberal
procedural protecdons in his ability to be allowed o amend pleadings. Eidridpe ar 1132,
Further, smor dme lmits should not be insisted upon where restraings résuling from

Wilson's incarcezadon prevent more timely compliance with court deadlines. [4 The Moton
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Bled on Aupust 3, 2010, was “lnarcful™ however, i raised the issue that Wilson did not have
his case file and could not have ralsed past-convicton issues without review and reliance
upon the contents of such file; he was significantly hindered tegarding the ability t research
any [ssues that could exist since he was not entided to representadon at that stage of the
proceedings. Id ar 1137,

Wilson hasa tundamenral constmudonal fght 1o dccess to this Coure, Miflr at 787,
Wilsor: pursued, tw the best ot his ability, his desire to pursue post-eoavicion remedies,
bringing it to the Court’s attention when he did ot have 4 case file or adequate dme o
prepare for the same due w M Oronog’s failure 1o inform him of the Rling of the
Ramictinure and Order of Atfirmance in 2609, Wilson demonstrated this face by condnuing to
pursue his case flle from Mr. Oronnz while the appeal was pending and afier It was closed —
although Mr: Oronoz did aot intorm him of this face

These facts; taken ogerher, demonstrare “good cause™ to excuse the procedural bar
pursuzal 16 NRS 3472601} Cpon discovenng rhat the Order of Affrmance had been
entered, Wilson pursued filing documents o preserve his ability 10 commenee posc
convicton relief, The pleadings tiled after his discoven evidences Wilson's intent for past-
convictien teliet and should excuse the procedural bar, Taken together wath the other facrs
ot this case, Wilson would have been able to demonserate an error In the ezl cotrt’s

deresminadon of “goed cause™ on the dircet appeal from the denial of the Tirse Petiton.

This demonstranion supports the Strzgdand Facror of prejudice with regard to Brower’s falling

to adequatcly advise Wilson regarding the law and precedent on dismissing his appeal and

pursuing instead 2 motion {o withdraw his guiter plea.
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In construing NRS 340733, the Nevada Supreme Court has stared, ¥, rather, all that

is required is that peducner suppom hus claims with specitic facrs." Rufin v Siate, 124 Nev,
1505, 238 P.3d B31 (2008, Pursuzar to NRS 34730, a wial courr mav appoint counse| (o
represent the pepponer in hdbeas cotpus procesdings, “Afer appolnmment by’ thie cour,
counsel tor the peationer may file and serve supplemental pleadings...” NRS 34,750 (3).

In this case, Wilson discovered the entry of the Order of Affirmance on orabout Julv
22, 2014, Sigmticantly and rependvely before and after thar date, Wilson pussued obraining
his case file from Mr. Orenoz. Having receéived no response, he filed a bar comiplaint and
began filing pleadings m the toal court and in the Nevads Supreme Courr, talsing the issucs
that he did not bave a'copy ol his file and Mr, Oonoz failed o inforim him of the entry of
the Order of Affirmance.

Mz, Gronne finglly responded—albeit too late—requestiog that counsel be appointud
to reptesent Wilson in post-convicgon relief proceedings, thea withdréw. By December of
201, Wilson was represenred. by counsel and a briefing scliedule was set; despite the fact
Wilson had aot Hled & formal peadon for 4 weig of habeas corpus.

A Drieting schedule was set and the partes briefed the issues herein, with Wilson
filing a formal peddan fn October of 2011, However, the State was the first 1o-raise the issue
of the procedoral bar i i response. In reply, Wilson argued this court had alceady

determined good cause by setting o bricfing schedule and appoining him counsel,
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Wilson in fact fled an informal petition for wot of habeas corpus on August 3, 2010,
mercly one day past the onc (1) year deadline for doimz so. bt included a request for an
extension of that deadline. Both Wilsan and Browsr—in his ArgUment 10 repl'.v to the Stare’s
respanst—helieved that the ol court had alweady deemmined good cause by serdng broefing
and appointng counsel for Wilsan,

All thar was required of Wilson was ro supporr his ¢laims with specitic facts. Raffrat
831. Wilson speaitically argued he did nor bave a copy of bis case fle and Me Orunoz had
falled 1o inform him of the entry of the Order of Affirmance and the Remirdrur in Julv and
Algust of 2009, Se, il Pursuant 1o routine procedure in Eighth Diserict Cours, Wilson was
appainted counsel — ghsent 8 formal petition for habeay corpus relief - and a briefing
schedule was ser. Facts were propedy prescored wo this Court thas Wilson was raising the
1ssue of not having his case filg, and challenging that his counsel had nor informed him of
the resolution of his dircer appeal Seer NRS 34.730(3). The brcting schedule was also
toutine procedure because, after appointment, counse) typically files 2 supplemental boef
the orginal petton, fd Accordingly, this Courr dé faws accepred Wilson™s proy se pleadings,
partetilarly the August 3, 2010, meticn, a5 a petdton for @ wiit of habeas compus, which was
filed one (1) day late of the procedural deadline, and ook action thereon by appolnting
counsel and serting briefing. As such, it was erroneausly determined good cause was lacking
in the determination of the First Penoom, As such, good cause exasted in this marer for the
procedural delay.

bt wras ineffective assistance for Me Brower fo Rl w make this argument on the

direct appeal, given that it had 4 substandal likelihood of suceess. Instead he impropedy
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advised Wilson gy o the precedent and law, and this failure prejudiced Wilson in the
QUTEDMmE.

C. Wilsen Raised Meritoricus

Corpus that Would Have Succeeded, Evidencing Sigmificant Prejudice for
Browes's Ineffectivenesa.

"The codsttutional mght to effective asaistance of counssl exiends o a diredt appeal.”
Thomarw State, 120) Newv. 37, 83 P.3d 518, 823 (2004, “Betore imposing sentence, the court
shall:..atford enunsel an oppormnity (o speak on behalf of the defendanc™ NRS 176,013
“It is well esrablished that “the senmencing [of the defendant) is a critical stage of the crunina]
proceeding at which he is entitled ro the ¢ffeedve assistance of counsel,™ Camningham 1. $date,
H4 Nev. 128, 5375 P.2d 936, 938 (1978) witine Gurdner v Flarida, 430 U5, 349, 338, 97 S.C1,
197, 1205, 51 L.Ed.2d 393 (1977); see abie Mempa v, Rbay, 389 LS. 128, 88 8.Cc 254, 19
LR 2d 336 (1967); Tmeth v Warden, 85 Nev. 83, 430 P.2d 336 (1969,

“While there 15 no mile of law dhar requires a court 1o sentence codefendants to
identical erms, an appellant’s alleyntons of the same must be sufficient o state a claim for
velict.” Nobds 0. Warden, Nevada Dgpr, of Privons, 106 Nev, 67, 787 P.2d 390, 391 (1990,
Further, an appellant’s briet must conin argumen, incluclinng: citadons o authortes and
parts of the record upon which the appellant relies. NEv. RUAPR P, 24{a1/9),

In. this case, Wilson raised merirorious claims in rthe Firse Petition thiat would have
been successful had it anr been dismissed 35 unomely based on Browers fallure 1o
adequately raise the issues and his advice that Wilson should dismiss the appeal and pursue a
remedy thar was nnavailabie o him, Wilson argued in the First Pedton that Mr, Oronoz was

wneffective for Railing 1o order the transeripts of the co-defendant’s wal in order w be
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prepared for sentencing, wherein this Cour desermined Wilson was in the: “ring-leader”
based on its personal knowledge of the co-defendant’s tral. Additionally, Wilson argued Mr,
Ororoz was Ineffective for failing 10 adequately brief the issne of the disparine of the
sentenice berween the co-defendants,

Wilsen was entdded tu effective assistance on direct appeal, Thewar ar 823, At
seatencing, Wilson was also endtled to effective sssistance and Me ronoz had the
opporunity 10 speak on Wilson's behalfl NRS 176.015 and Crnninghan at 438, Mr. Otonoz
had the responsibilin to be familiar with the case in order 1o adequately reprosent Wilson's
gase 13 this Courr. This included being famillar with the co-defendands case, which included
defense 1o the concepr thag Wilson was the “ring-leader™ of the cfime. In requesong lcniency
tor Wilson, Mr. Oronoz failed to present an argument that conoradicred this Court’s opinion
that Wilson was the “drg-leades.”

Me. Oronoz was also required o abide by the RULES OF APPELLATE PROCEDURR
and provide a cogent argunient that included citations te authorities and pans of the record
m support ef the arpument, NEV. R APR. . 2891, The Order of Affirmiance noted the
absence of this'in the opening brief on disect appeal. o arguing the disparity of the
sentences gven ko the co-defendants in this matter, Mr. Oronaz’s srgumient was required 1o
asserr allesanons sufficient to state & clum for relief. Nobdr ar 391 The Frie siep of this
argumnent would have been ordering dhe mansenpts of the co-defendants rmial to rely upor in
atmeking the basis of the wrial court’s opinion that Wilson was the “dng-leader.” Mr. Oronoz
failed to do so even for the appeal, Bascd on rthege Facts, Wilson preseared meritorious

claims in the First Petition that had a reasanable likelihood of suceeis and shauld be heard
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on their merits, Absent Brower and Oronoz’s ineffectiveness, this Courr would have found
“paod cause” o overcome the procedural har or, alternadvely, the marer had a substantial
likelihiood of prevailing on appeal theretrom,

Wilton's consnminonal oght o effecove assistance of counsel éxtended o his direct
appeal, his First Petition proccedings, and his appesl from I dismissal.  Thomas ar 923
Cunningham ar 938, citing Cardaer, 430 U8, at 358, 97 S:Cr at 1205, e alss Meamiz, 389 LS.
128, B8 S.Cu 2341 Swth Brower and Ownoz were mneffective in ther respeECLive
represenmtions of Wilson throughout the process of this procesding, which denied Wilsun
his Due Process rights o be heard un the medrs of his Fiest Petition and the direct appeal
raken therefrom, svhich was dismissed on erroneous advice of Brower. Wilson has incurred
substantal prejudice thereby, and respectfully requests this Coure grane his perron for wot
of habeas corpus (o correct these errurs and provide him: the process duc him.

WHEREFORE, DELARIAN WILSON pravs that the court will conduct an
evidentiary headny and grant habess corpus relief w which he mav be endtled in this
procesding.
fd
f1}
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DECLARATION AND VERIFICATION

I, Matthew Carting, am an amomey licensed oo practice law in the State of Nevade
who was dulv appointéd 1o represent the Pedtioner, Delanan Wilsen, in the preparanon and
tiing of the sbove Padn for Wikt of [Habesi Corgir @Part-Coniviction), and rthat 1 filed the

teregoing doctiment at the specific Instruction of the Petitionet, and based rn the order of

appmintment by the Courc
Respectfully submirred chis 60 dav of Febrary, 2013,
CARLING TAW OFFICE, PC

Ll Mgl 13, Carliny

MATTHEW D. CARLING, ESQ.
Mevada Bar Noo QU302

1101 S, Tenth Streee

Las Vegs, NV 910

T3 4197330 (Office)

T2 A6-8065 (Fax)

Cedarl gg;]f&ﬂnfmnﬂ_gim

Court Appuinred Attorngy, for Peittioner.
DELARIAN WILSO™
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CERTIFICATE OF MATLING
| hereby cenilby thar, tn this 6 day of February, 2015, 1 sent by first-class mail,
postage-prepaid, a true and correer copy of the above PETITION FOR WRIT OF [L4BE A8
CORPLUY w the tollowing parties:

Clark Coungy Diswict Anomey’s Office
200 Lewis Avenue
Las Vepgas, Nevads 891352215

CARLING LAW OFFICE, Pt

ff Matthew [3 Carding,

MATTHEW D. CARLING, E5Q.

Nevada Bar No.: DO7302

110 8, Tenth Screex

Las Vegas, NV H9101

(T02] 419-7330 [Otfice)

(702) 446-8065 (Fax)
Ead W10 F |

Conrt ~Ippainted ttormey for Petiioner,

DELARIAN WILSON
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Electranically Filed
03/06/2015 02:25:17 PM

RSPN . i Sinsanm
STEVEN B. WOLFSON

Clark County District Attorney CLERK OE THE caliy
Nevada Bar ¥ﬁ00 1563

JAMES R, SWEETIN

Chief Deputy District Attorney

Nevada Bar #005144

200 Lewis Avenue

Las Vegas, Nevada 89155-22]2

(702) 671-2500

Antorney for Plaiotiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA.
Plainuift,
Ve CASENO:  (7€232494-1
DELARIAN WILSON, )
#1966773 BEPTNO: 1IX
Defendant.

STATE’S RESPONSE AND MOTION TQ msw%s DEFENDANT'S
*SUPPLEMENTAL” PETITION ¥
~ HABEAS CORPTTS (POST-CONVICT!

DATE OF HEARING: Muarch 10, 2015
TIME OF HEARING: ©:00 AM

COMES NOW. the State of Nevada, by STEVEN B. WOLFSON. Clark County
District Attorney. through STEVEN 8, OWENS, Chicf Deputy District Atiorney, and heseby

submits the attached Points and Authorities in Response to and Motion to Dismiss Defendant’s

"Supplemental” Petition for Writ of Habeas Corpus (Post-Conviction).

This response is made and based upon all the papers and pleadings on file herein, the
attached points and anthorities in support hereof, and cral argurient at the time of hearing, if
deemed necessary by this Honorable Court.

H
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

Chy March 28, 2008, the State charged Pelarian Wilson (“Defendant™) by way of
Amended Information with rwvo counts of Robbery with Use of a Deadly Weapen and one
count of Sexual Assmilt, Pursuant to negotiatinns, Defendant éntersd into a Guilty Plea
Agreement with the State consistent with the Amended Information the same day, wherein he
pleaded guilty to all three counts.

On Jily 3, 2008, Defendant appeared for sentenciog with his counsel, James Oronoz,
Esq. Defendant was sentenced to 72 to 180 months plus an equal and consecutive term of 72
10 130 months for the use of a deadly weapon on each of Counts 1 and 2, respectively, and life
imprisonment with a minimum parple eligibility of 10 years with respect to Count 3. Counts
I, 2, and 3 were 10 run comsecutive to one another. The Court further imposed a special
sentence of lifetimie supervision and mandatory registration as a sex offender should Defendant
ever be released, and Defepdant was ordered to pay $3.196.00 in restitution. Defendant
received 500 days credit for time served, The Judgment of Conviction was entered on July 18,
2008.

On Angust 5, 2008, Defendant filed a Notice of Appeal. Mr. Oronoz thereafier filed an
Opening Brief in the Nevada Supreme Court on Defendant's behalf, challenging the
constitationality of Defendant’s senterice, See Nevads Supreme Court Case No. 52104, On
July 7, 2009, the court affinrmed Defendant’s conviction, Remittitur issued on August 4, 2009.

On July 10, 2010, within one véar after remittitur issued, Defendant sent Mr. Oronoz
letter siating that Defendant had “learned wia [Defendant’s] mother that [Defendant] was
denied reliet’ on [Defendant’s] direct appeal as of April 2010," and requesiing a copy of
Defendant’s case file. See Motion for Order Filed 08/05/2010, p. 7, On Iuly 29, 2010, also
within one year of the issuance of remittitur, Defendant sem a Proper Person letter o the
Nevada Supreme Court reganding “counsel and time for filing an appeal in the maer.” See
Nevada Supreme Court Case No. 52104,

i
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On August 5, 2012, Defendant filed a Proper Person “Motion for an Order nstructing
the Attomey of Record 1o Provide Petitioner with a Camplete and Copy of the Case File in the
Above Entitied Case Number,” Gn August 17, 2010, the court granted the motion. On August
28. 2010, a Certificate of Mailing was fited indicating Mr, Oronoz had provided Defendant
with a copy of the complete case file on August 19, 2040,

On Aungust 27, 2010, Defendam filed a Proper Person “Application for Extension of

Time™ in the Nevada Supreme Court. requesting that the court “grant,..an extension of time
to Ins remutitur.” thereby affording bim more ime to file a Petition for Writ of Habeas Corpus
(Post-Conviction) under NRS Chapter 34. See Nevada Supreme Court Case No. 52104.

- R Y - (N . R U SOt

10 || Finding that Defendant’s appeal had ctosed and Defendant presented no grounds warrianting
1 | recall of the remittimur, the court denied Defendant’s Application on September 7, 2010, Id.

12 On Octeber 27, 2010, Defendam fited a Motion to Appoint Post-Conviction Relief
13 | Counsel. The State filed an Opposition on Nevember 23, 2010. On December 14. 2010, the
14 | court granted Defendant’s mution, and Keith Brower. Esq.. was confirmed as Pest-Conviction

IS || counsel. At a status conference on January 13, 2011, the court sel a briefing schedule for

16 || Defendant’s petition for post-conviction telief,

|7 On October 10. 2011, over two years after remitiihir 1ssued from Defendant’s direct
18 [ appeal, Mr. Brower filed a Petition for Wril of Habeas Corpus (Post-Conviction) {“First
10 Petition™) on Defendant’s beha!f Mr, Brower alleged Mr. Oronoz had provided ineffective
20 | assistance of counsel on appeal in part by failing to provide Defendant with a copy of his case
21 | Hle. At that time, Mr. Brower was apparently under the impression that the District Court's

22 ) granting Defendant’s motion to appoint post-convictian counse! indicased thart the court had

23 || found good cause 10 overcome the one-year procediral bar applicable to Defendant’s First
24 || Petition pursuam to NRS 34.726. See Petition for Writ of Habsas Corpus, 1071072011, p. 4,
25 || No such finding had in fact been made. The State filed its Response and Motion 1o Disimiss
26 | Defendant’s Petition on November 1, 2011, arguing that the Petition was procedurally time-
27 | bamed. On December |3, 2011, the court agreed and denied the Petition. finding it had been
28 | procedurally barred even before Mr, Brower was appointed. See District Court Minutes,

002768
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On January 6, 2012, the court filed its Findings of Fact. Conclusions of Law & Order,
stating Defendant had failed to establish poed cause to overcome the precedural bar. On
January 30, 2012, Defendant filed a “Motion for Clarification and‘or Reconsideration of
Denial of Defendant’s Petition for Writ of Habeas Corpus (Post-Conviction),” requesting that
the count ¢larily its reasoning for the denial of Defendant’s First Petition in the presence of
Defendant. Defendant also challenged the court's finding that his Petition was time-barred,
arguing (hat his appellaie counsel, Mr. Oronoz, neglected to infarm Defendant of the status of
his appeal such that Defendant “could not be zwars of the need 1o file a petition to avoid the
procedural time-bar.” See Motion (o Reconsider, 1/30/2012, p. 2.

On Febmary 21, 2012, hefore the court-could hear Defendant’s Moticn to Reconsider,
Defendant appealed the denizl of the First Petition ta the Nevada Supreme Court. The same
day, this Court entered an Order staying its Findings of Fact, Carclusiens of Law & Order
until such time as Defendant’s Motion for Recomsideration could be heéard. The matter
convengd for hearing on March 13, 2012, and the court ardered the matter be taken off calendar
unfil an order fram the Nevada Supreme Court regarding Defendant’s appeal had. issued. See
District Court Minutes, 03/13/2012. However. on January 18, 201 3, before such order could
1sue, Detendant filed a Notice of Voluntary Withdrawal of Appeal. See Nevada Supremie
Court Case No. 60309, Defendant has represented that this withdrawal was a result of
Defendant’s wish to withdraw his guilty plea, rather than continue to pursue an appeal from
the denial of his First Petition. See Defendani’s Supplemental Petition for Writ of Habeas
Corpus (Post-Conviction), p. 10,

On May 23, 2013, Defendani filed a motion (o piace the matter back on calendir. On
July 11, 2013, an evidentiary hearing was held on the First Petition, despite the court’s
previous denial. Avthe heanng, Mr. Brower informed the court that " Defendant does not wish
to withdraw his plea...” and that he “withdrew the appeal because we've 1rying to address the
reconsideration of the tme-bar issue, which is the whole reason we're here.” See Reperier's

Transcript (7/11/13, p. 3-4, The State called the court’s attention to the letter written by
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Defendant in July of 2010, in which ke admits ke knew the Nevada Supreme Court denied his
appeal. as evidence that Defendant became aware remittitur issved within the one year time
period in which to properly file a petition for post-conviction relief. Id. at p. 15. Defendant
testified and admitied that he learned his appeal was denied before the one year time period
had expired. 1d. at p. 21. The count found Defendant had actual knowledge of the denial in July
ol 2010, before the one year peried had run, and there was no good cause to overcome the time
bar. Id. ar p. 24-26, The court denied Defendant’s First Petition for the second time, and entered
its Findings of Fact, Conclusions of Law & Ordar on November 12, 20113,

On December 10, 2013, Defendant again appealed the denial of his First Patition to the
Nevada Supreme Court, and eonce again voluntarily withdrew the appeal on May 12, 2014, See
Nevada Supreme Court Case No. 64617,

On Angust 19, 2014, Mr. Brower withdrew as counsel. On September 4, 2014, Matthew
Carling, Esq.. was conficmed as counsel for Defendant. On February 9. 2015, Mr. Carling filed
the instant “Supplemenial” Petition for Writ of Habeas Corpus (Post-Conviction ) “Petition™},
The State hereby responds and moveés to dismiss the Petition as follows,

ARGUMENT

At the owset, the State notes that Defendant’s instari Petition. though labeled a5 a
“supplemental.” 15 in fact simply a second, untimely pesition for post-conviction relief, While
counsel for 2 petitoner for 2 writ of habeas corpus may serve “supplemental” pleadings after
being appointed, this is tmue only where the petitioner has filed a Proper Person Petition for
Writ of Habeas Corpus necessitating counsel's appointment. See NRS 34.750. In the instant
matter. Defendant’s only prior petition for post-conviction relief was filed by previous counsel
pver three years ago. As such, this Court should not be misled by Defendant’s categorizing the
instant Petition as a “supplement.” Moreover, for the reasons discussed below. Defendant’s
Petition should be dismissed as procedurally barred.

i
It
if
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I DEFENDANT'S PETITION SHOULD BE DISMISSED
A Defendant’s Petition is Time-Barred Pursuant to NRS 34.726

The mandatory provision of NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition tha
challenges the vﬁidit;,r of a judgment or sentence must be filed
within 1 year afier entry of the judgment of conviction or, if an
%g)peal has been taken from the judgment, within 1 year after

e Supreme Court issues its remittitur. For the purposes of
this subsection, good cause for delay exists if the petitioner
demenstrates to the satisfaction of the court:

(n)  That the delay is not the fault of the petitioner; and
() That dismissal of the petition as untimely will unduly
prejudice (he petitioner.
(Emphasis added). “{T]he statutory rules regarding procedural default are mandatory and
cannot be ignored when properly ratsed by the State.” State v. Eighth Judicial Dist. Court. 121
Nev. 225, 233, 112 P.3d 1070, 1075 (2005). Per the siamitory language, the one-vear time bar

begins 1o run from the date the judgment of conviction is filed or a remittitur from a timely
directappeal is filed. Dickerson v. State, 114 Nev. 1084, 1087, 947 P.2d 1132, 1133-34(1993):
see Pellegrini v State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001) (holding that NRS 34.726

should be construed by its plain meaning).

In Gonzales v. State. | 18 Nev. 590, 593. 590 P_3d 901. 902 (2002). the Nevada Supreme
Court rejected a habeas petition that was filed two (2) days late; pursuant to the “clear and
unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the importance
of filing a petition within the one-year mandate, absent a showing of “cood cause™ for the
delay in filing. Gonzales, 590 P.3d a1 %02. The one-year time bar {5 therefors strictly construed,
In ¢contrast with the short amauni of time 10 file a notice of appeal, a prisoner has an ampie full
yedr to file a post-conviction habeas petition, so theére is ne injustice in a strict application of
NRS 34.726(1), despite any alleged dilliculties with the postal system, Gonzales, 118 Nev. at
565.53 P.3d at 503,
I
it
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Here, Defendant filed an appeal from his Judgment of Conviction. The Nevada
Supreme Court affirmed Defendant’s conviction an July 7, 2009, and the Remittitur issued on
August 4, 2009. Therefore, Defendant had uniil August 4, 2010 ta file a timely Petition for
post-conviction relief. Not only was Defendant’s first Petition for Writ of Habeas Corpus
untimely, but the instant Petition was filed more than four years 1o late. Therefore, absent a
showing of good ¢ause, Defendant’s Petition must be dismissed as time-barred pursuant o
NRS 24 726(1).

B.  Defendant Has Not Shown Good Cause to Overcome the

Procedural Bars

To avoid procedural default under NRS 34.726. a defendant has the burden of pleading
and proving specific facts that demonstrate goed cause for his failure to present his claim in
carlier procegdings or comply with the statutory requirements. See Hogan v. Warden, 109
Nev. 952, 952-60, 860 P.2d 710, 715-16 (1993): Phelps v. Nevada Dep't of Prisons, {04 Ney.
656. 659, 764 P.2d 1303, 1305 (1988).

“To establish geod cause, appellants must show that an impediment external io the
defense prevented their compliance with the applicable procedural mle.” Clem v, State, 119
Nev. 615, 621. 81 P.3d 521, 525 (2003) {emaphasis added); see Hathaway v, State, 119 Nev.,
248, 251, 71 P.3d 503. 306 (2003); Pallegrini v, State. 117 Nev. 860, 8¥7. 34 P.3d 519. 537
{2001}, Such an external impediment could be “that the facmal or legal basis tor-a claim was
not reasouahly available 1o counsel, or that “some interference by officials’ made compliance
impracticable,” Hathaway, 74 P.3d at 506 {quoting Murray v. Carrier, 477 U.S. 478, 488, 106
8.Ct 2639, 2645 (1986)); see aiso Gonzalez, 118 Nev, at 595, 53 P.3d a1 904 (citing Harris v,
Warden. 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)). Any delay in filing must not he
the fault of the petitioner. NRS 34.726(1)(a).

The Nevada Supreme Court has clarified that “appellants cannot atternpt to manufacture
good cause[.]" Clem, 119 New. at 621, 81 P 3d at 526, To find good cause there must be a
“substantial reason: one that affords a legal excuse." Hathaway. 119 Nev. at 251, 71 P.3d at
566: {quoting Calley v. State, 105 Nev, 235, 236, 773 P.2d 1229, 1230 (1989)). The court has
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1 “ also made clear that excuses such as the lack of assistance of counsel when preparing a petition,

as well ag the failure of triz] counsel to forward a copy of the file 0 a petitioner do aot
constitute gond cause. Seg Phelps. 104 Nev. at 660, 764 P.2d at 1306, superseded by stamte
on other grounds as récognized in Nika v. State, 120 Nev, 600, 607, 97 P.3d 1140. 1145 (2004);
Hood v. State, 111 Nev. 335, 890 P.2d 797 (1995). Impartantly, because a defendant enjoys
no ‘constitutional right to post-cenviction counsel, such counsel's performance does not
constitute good cause to avefcome the procedural bar imposed by NRS 34.726. Brown v,
McDapiel. 130 Nev. . 331 P.3d 867. 869 (2014),

Additionally, in order 10 demonstrate prejudice 1 overcome the procedural bars, 2
detendant must show “not merely that the errors of [the proceeding| created possibility of
prejudice, but that they worked 1o his actual and substantial disadvantage, in affecting the state
proceedings with error of constitutional dimensions.” Hogan v. Warden. 109 Nev. 952, 960,
860 P.2d 710, 716 (1993) (internai quotation omitted), Little v. Warden. 117 Nev. 843, 853
34 P.3d 540, 545,

Just as ke failed w0 demonsirate good cause to overcome the procedural bar when this

Court fwice considered Defendant’s first untimely pefition, Defendant has again failed to
demonstrate good cause to overcome the lime bar four vears later. To the extent Deéfendant
alleges Mr. Oronez's faihure 1o keep him apprised of the status of his appesl and provide ltim
@ copy of his case file constitutes good cause; this Court bas repeatedly found it doeg not.
Moreaver, as discussed above, Defendant admitted that he became aware of the Nevada
Supreme Court's denial of his appeal within the one year time period for appropnately filing
a petition for post-conviction telief. However, Defendant’s First Petition was not filed until
overong year later. Mereover, the Nevada Supreme Court has plamly ruled that an attorney's
failure to provide a Defendant with a copy of his case file does nat constinite good cause o
overcome procedural bars,

To the extend Defendant argues Mr. Brower's “ineffectiveness” somehow amounis to
good canse 1 overcome the time bar, this argument is misguided. To begin with, Mr, Brower

was appointed on December 14, 2012, over four months after the one year period for filing

. n02273
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had run, at which point any petition Defendant couid have filed was already time-barred. As
such, Mr. Brower's performance subsequent to his appeintment. whether etfective or
ineffective, is of no consequence as it has no bearing on the fact that Defendant simply cannot
demonstrafe good cause 1o overcome the time bar o begin with. Defendant appears 1o be under
the mistaken impression that the time period in which zood cause ¢an be shown (o have
cccurred somehow re-started after his First Petition was denied. Radser. withowt good cause 16
overcome the tine bar initally, Defendant cannot hope to cstablish good cause from
circumstances arising alter the time bar had already been triggered. Moreover, ss the Nevada
Supreme Court has made clear, post-conviction counsel’s performance cannol amount 1o good
cause 1o overcome the time bar. Accordingly, Defendant has onge again failed 1o demonstrate
goox] canse, and his Petition should be summarily dismissed.
C.  The District Court Must Apply the Procedural Bars

The Nevada Supreme Court has specifically held that the district court has a duty to
consider whether the procedural bars apply to a post-conviction perition {(and not arbitrarily
disregard them), and that the District Court mustin fact apply the procedural bars if warranted,
Tn State v. Bighth Judicial District Court, 121 Nev, 225, 234, 112 P.3d 1070.(2003), the court

held as foligws:

Given the untimely and succegsive namre of Edefendam's]
petition, the district court had a duty imposed by law 10
consider whether any orall of [defﬂnﬂaﬂt*s ¢laims were bamed
under NRS 34.726, NRS 34 810, NES 34.800, or by the law of
the case . ., [and)] the court’s failure to make this determination
here constituted an arbitrary and unreasonable exercise of
discretion.,

(Emphasis added), see also Siate v. Haberstroh, 119 Ney. 173, 180-R1, 68 P.3d 676, 681.82

(2003} {wherein the Nevada Supreme Court held that parties cannot stipulate o waive, ignore
or disregard the mandatory procedural default riles nor ean they empower a court to disregard
them}. Insofar as Defendant has not demonstrated good cause sufficient 1o overcome (he
pracedural time-bar, Defendant’s Petition must be dismissed.

#

i
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years after conviction are an unreasonable burden on the griminal justice yystem. The

D.  Defendant’s Petition is Barred by Laches Pursuani to NRS 34.800

NRS 34.80K) creates a rebuttable presumption of prejudice to (he State if “{a] penod
exceeding five years [elapses] between the filing of a judgment of conviction. an order
impasing 7 sentence of imprisonment or a decision on direct appeal of a judgment of
conviction and the filing of a petition challenging the validity of a judgmient of conviction...”
The Nevada Supreme Coust observed in Groesbeck v. Warden, “[Pietitions that are filed many

necessity for a workable system dictates that there must exist a time when a criminal conviction
15 final.™ 100 Nev. 239, 261. 679 P.2d 1268, 1269 (1984), To invoke the presutnption, the
statute requires the State plead laches in its motion to dismiss the perition. NRS 34.800(2).
The State affirmatively pleads laches in the instant case. Inorder to overcome the presumption
of prejudice to the State. a defendant has the heavy burden of proving a fundamental
miscarriage of justice. Little v. Warden, 117 Nev, 845, 853, 34 P.3d 540, 545 ¢2001).
Remirtitur on Defendant’s Direct Appeal issued on August 4, 2009, Since more than
five years have efapsed between the issuance of remittitur &nd the filing of Defendant’s instant
Petition, NRS 34.800 direcily applies in this case. and as such, this Conire shouid summarily
dismiss the instant Petition pursuant to NRS 34.800, as the lengthy deiay in f[iling is unescused.
CONCLUSION

Based on the foregoing, the State respectfully requests thar this Court dismiss
Defendant’s Patition for Writ of Habeas Carpus (Post-Conviction).
DATED this tth day of March, 2013,
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #0(01565

BY s/ JAMES R. SWEETIN
Al . ;
Chief Beputy Distrive Attorney
Nevada Bar #005144
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CERTIFICATE OF SERVICE
I hereby cemnify that service of the above and foregoing was made this 6th day of
MARCH 2015, to:

MATTHLEW CARILING, ESQ).
cedariegal @grmail.com

BY /s HOWARD CONRAD
Secretary for the District Attorney’s Office
Special Victims Unit

hje/SVU
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SAQ % i*ﬂ‘;ﬂl——-

MATTHEW D. CARLING, ESQ.

Nevada Bar No.: (07303 EERRRET = eapnt
1100 S. Tenth Street
Las Vegas, NV 85101
{702) 419-7330 (Office)
(702) 446-8065 (Fax)
C [Legalia@ Hcom
Court-Appointed Attorney for Defendari,
DELARIAN K. WILSON
DISTRICT COURT
CLARK COUNTY, NEVADA l
STATE OF NEVADA, Case No.:  U7C232494.2"
Plaintiff, Depl. No..— 31y
X
DELARIAN K. WILSON, PLEASE NOTE
Defendant. DEPT, CHANGE

STIPFULATION TO ENLARGE BRIEFING SCHEBULE AND ORDER

The Delendant, DELARIAN K. WILSON, by and through his anamey, MATTHEW
D, CARLING, ESQ., seeks to enlarge the briefing schedule. Counsel for the Defendant still
needs 1o conduct additional research and is dealing with a large post-convection case load
within the next 30 days. At the Defendant’s request, the State of Nevada, by and through its
attomey, H. LEON SIMON, ESQ., Deputy District Attorney, while reserving its right fo raise
the one (1) year time bar, if appropriate; agrees to stipulate to continue the briefing schedule in
the above-captioned matter as follows:

1. That the Defendant will file his Supplement to his Petition for Writ of Habeas
Corpus (Pest-Conviction) on or before February S, 2015:

24 That the State will file its Response 60 duys thereafiér on or befare April 6;
2015,

Page 10f2
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3. That the Defendant will fils his Reply |4 days thereafter on or before April 20,

2015; and

4. Tha with this Court’s permission, the Hearing for argument currenily scheduled
for March 10, 2015, in this matter be vacated and rescheduled for a date
convenient for this Count after April 20, 2015.

Grounds for this Stipulation are that counsel for the Defendant requires additional time
to review the case and obtain evidence that may be attached to the Supplement. This
Stipulation is entered in good faith by both parties dnd is not for the purpese of undue delay.

DATED thig day of . 2015,

CARLING LAW OFFICE, PC STEVEN WOLFS0N, ESQ.
DISTRICT ATTORNEY
f ) & ' :
of necessany fo © depleead™ W
MATTHEW D. CARLING, ES@. H. LEON SIM@N,E5Q. '
Nevada Bar No.: 007302 Deputy District Atiomey ;
1100 8. Tenth Street Mevada Bar No.: 00041 )
Las Vegas, NV 8910] 200 5. Third Street M
(702) 419-7330 (Office) P.C). Box 552212
(702) 446-8065 (Fax) Las Vegas, Nevads §9155-2212
Attorneys for Defendart Attorneys for Plaintiff
ORDER

IT IS HEREBY ORDERED that the above Stipulaticn be entered and the same i3
hereby eporoved by the Court.

IT IS FURTHER ORDERED that the Hearing set in this matier be vacated and

A= ;
rescheduied for the g& day of W

, 2015, at f-‘dé' oy

DATED this Zéﬁdaynf Mareh

, 2014,

r

smE‘r/toURT JUDGEN—

Page 2ol 2
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Marthew D. Garl.ing CLERK OF THE COURT
Nevada Bar Ne. 007302

31 Rast 400 North, Bldg, #1

Cedar City, UT 84721

Telephone: (7023 413-7330

Facsimile: (702} 446-8065

Cedarl epnbi@email.com

Atorngy for Petitioner! Difendant

DELARIAN WILSON

DISTRICT COURT

CLARK COUNTY, NEVADA

STATE OF XEVADA,
Plainutt,
Case Na. (7232494 -]
V- Depe No, XXIV

DELARIAN W/ SOXN, Fvidentiary Hearing Requested

Defendant,

COMES NOW Defendant Delarian Wilson “Wilsan'j, by and through counsel
Matthew D. Carling and, pursuzat o NRS. 34.724, herehy submisé ehis Reply on the
Suppiemental Petition for Wit of Habeas Corpus (PostL onviction) (hercinater, the “Petition'™, This
Reply pertains dirccty to those new matrers rajsed and ennmaingd within the S’ Respionse
and Motion 1o Ditnase Defendant’r Supplomental Petition wnd Wik of Habeas Corpus (Past-Conviction)
dared March 6, 2013 (the “Response” and is supported by ehe following memeorandum of
points'and authorites, the papers and pleadings on file hercin, together with oml arggument

at the time Of hearing.
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ADDITIONAL STATEMENT OF FACTS

Wilsan incotporates horcin the Stardmenes of Case and Tacts as contained in dhe
Petition and further prescnts the tollsang timeline of events for this Court’s convenience
and for support in this REEPI‘)'.

L Chn Juby 15, 2008, the Judonment q!.l“Cf:lmi'ﬁ:n'm was entered by this Court pursaant
to Wilson's guiley plea.

2 On July 15, 2009, the Onder of Afibrmeance was entered by the Nevada Supreme
Counre.

3. Cin Adgust 4, 2008, the Resrisditnr entered.

4, On July 21, 2070, Wilson wrote oo Mr. Oronoz indicating his mother had
discovered the entry ot the Order of Affirmance. Wilson also called Mr. Oronoz’s olfice
muldiiple dmes.

3 On July 235, 2011, Wilson again wrote o Me. (ronoz, requesting his fle and
all other materals including pleadings and wanseripes.

0, On [uly 26, 20111, Wilson wrote a letter w this Courr, which iy part of the
record in this case, indicating ke onlv juse discovered the Order of Atfirmance,

7 On - Aagust 1, 2000, Wilson wrote o Mr. Oronos regarding the Order of
Aftirmance,

8, On August 3, 2001, Wilson filed prs & In the disuicr courr his Motion for n
Ohvder Enstrvicsing thee etormey af Record fo Provide Petitioner with a Compiate und Copy of the Case Fily in

the Apove Entitted Cater Numober,

k2
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LR On Avgust 1y 2010, Wilson agamn wrote w0 M. Oronoz requesdng lis case
file and all ather marenals.

1. On August 27, 2010, Wilson filed for an ¢xiension of ame an eary of the
Rempittitor with the Nevadz Supreme Couny, seeking addidonal dme in which ro file a petifion
tar writ of habeas corpus.  Alchough the motion was submitted in praper person by &
represented deferdant, the Nevada Supreme Court directed it be entered on the record as
properly tiled. Yee, Docket, Nevada Supteme Coure Case No. 32114,

Il.  On Scprember 7, 2010, the Supreme Courr entered jrs Oribr statng that
“Appellant has nor assered any ground thar would warmnt a recall of the remirttur, sec
Wood v. Srage, 60 Nev. 139, 104 P.2d 187 {1940}, and we cannot cxtend the time for filing a
post-convicion penuon for 4wt of habeas corpus tnder NRS chaprer 34, see Srade v
Habepstroh, 119 New. 173 68 PAd 676 {2053}; rather, appetlant must ale an appropriate
petition in the districr courtand, if the petition is untimely, allege and provide good cause tor
delay and prejudice ro overcome the procedurml bar as provided in NRS 34726, The Court
declined o opine on the procedueal bar and denied the motdon for extension of tme on the
Remittiur.

12.  On October 1, 2010, Wilson requeseed, again pry s, transciipts of eoure
proceedings in the districr court.

13, On Geraber 27, 2010, Wilson filed hus Motion 2o Appoint Post Conviction Relis/
Costrsed, which was upposed by the Stae on grounds of lack of threshold showing racher
thar any dme-bar. The modon was keard on Novemnber 3), 2010, and Wilson was not

present. The trinl court derermined 1o appoinr counsél for Wilsod. On December 14, 2010,
3

no
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Mr. Keith Brower was appointed o represent Wilson and the mater was eontnued to set 2
brieting schedule,

4. Oon January 13, 2011, the matter was convened for & smms check and the
briefing schedule was set. Wilson's opening brief was sec o be filed on Apd! 25, 2011, the
atate’s response on July 25, 2011, and Wilsen's reply on September 26, 2011, However, on
Ocober 4, 2011, the maaer convened for hearing and an abbreviated bricfing schedule was
set, which. required Wilson's opening brief to be Gla] on October 10, 2011, the Srare’s
response on November 28, 2011, and Wilson's reply on Decerber 3, 2011, and ser the
matter {or angument on December 13, 2011,

15, On Geeber 1£), 2011, Wilson fled the First Petition, wherein Wilson argued
that Mr, Oronce wis inetfective tor falling to order the wanscripts of the cowlefendant’s rial
in order to be prepared for serttencing, causing this Courr to determine Wilson was the
“ring-leader” based on s personal knowledge of the co-defendant’s trial. Additonally,
Wilson argued Mr. Oronoz was neffective for failing to adequarelv briet the issue of the
disparity of the sentence berween the co-defendants in the direct appeal from the conviction.

6.  The State arpued the First Pegdon was untimely and procedusally barred, and
demed by thiz Coticr both procedurally and on its menis.

17.  On January 6, 2012, the districr courr fted its Findings of Fag, Conclisicns of | aw
and Order denving the Ferse Peution,

18 Qa Janvary 30, 2012, Wilson filed ‘des Mation for Clarifation and/or

Recunsideratinn.
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14, On Februan 21, 212, the disttiet court fled irs (rder Stayimy dhe Findings af
Fagl, Conclurions of I aw and Crder filed on January 6, 2012,

20.  On Pebruary 21, 2012, Wilson appealed from the denial ¢of the Tirst Petition,
See Bupreme Court Case No, 60309,

21, On February 24, 2012, the Srace filed ies Sete'r Opposition te Defendant's Motion
Jor € .?anﬁfdﬁm anel/ or Ressnsidaration o Deniad of Pendans’s Patition for Wit of |labear Corpus,
wherein it argued that the district court lacked jusisdiction sver the modon given that il had
transterred to the Nevads Supremr;' Court upon Iﬂjﬂg of the Fehroary 21, 2012, nodee ot
appeal that Wilson had not obtained leave of the court w have the First Pegrion rehiard
urder BJDCR 224(2); and thar Wilson had mor shown that the court averlnoked or
misapprehended any maredal issue of fact or liw id [t8 denial of the First Petition.

22. On Seprember 14, 2012, Wilson fled his Megisn Jor Lamted Rewund Far Purtinsis
of Concluding Appeilant's Motion for Reconsideration in appellaze Case Now 60309, Such motion
was denied on Seprember 21, 2012, with direcdon to counscl to inform the coun when a
decision had been reached below on reconsideration. Briefing was suspended.

23 Oun january I8, 2003, Wilson fled his Nogice of Wootaneary Withdraval of <ippralin
Case No. 60309,

24, On Januare 29, 2013, the Nevada Supreme Court entered irs Order Diumtising
Appeaiin Case No. 60309,

25, Om june 4, 2013, che mawer came for a hearing, at which the Mz indicace:
that “[fhis Courr STAYED the Findings of Fact, and Conclusions of Lnv because deft was not

peesent, and ORDERED, matter set for hearing on Diéfe's Petigion for Writ of Hahens Corpus.”
s
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26.  Wilson thus pursued furcher proceedings in the districe courr and, on
November 12, 2003, the wrial courr entered it Findengs of Fawr, Conelusions af Taw und Order
which aguin dismissed the First Petition based on a failere to demonstrate good cause to
overcome the procedural bags.

27 On July 11, 2013, the matter canie for 2 hearing an the First Pedition on the
limited issue of good cause o excuse procedural bars perwmining to the First Péition,
whereat the Stare angued that Wilson needed to appeal the dmic-bar issie to the Nevada
Supreme Court,

28, Atvsuch hearing, the yrial coar sated the disposition of the appeal oceurred In
July af 2008 and the Firse Petition was filed in the Fall of 2001, which was past the dme tor
post-convicaon writs, 7/11,/2013 Tr, at pp. 6-7. Brower infonmed the court that the fact that
the First Pedion was not filed uadl October of 2011 was because he requested a brivfing
schedule after being appointed, and this was his fault. i at p. 24, Brower stated, ""T'm thc
one that actually filed the one wit bug again | thought we were already past the ime bar
issues whetl that occurred.” M4, In, 19-21, Despite this, the rdal court determined Wilson was
past the amie bar in Bling the First Pettinn, 14 ae p, 25, At the conclusion of the heaning, the
district court denied the Fiest Petition again on grounds that it was dme-barred,

2%, On November 12, 2013, the dismict court cutered the Findings af Pagt,
Conclusions of Iau and Opder denving the relief requested in the Tirst Pedton, and firther
nodng thar Wilson’s petidon was time-barred prior to Brower being appointed and he biad
not shown good cause w overconte thar mandatory tme bar: It did not address the merts

ot Wilson’s arguments as conmined in the First Petiton,
€
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31 On December 11, 2013, Wilson filed his notce af appeal from the November
12, 2013, Findings of Fat, Conclusions of Law and Ovder. See, Supreme Conrt Case No. 64617,

31, On May 12, 2014, Wilson filed to voluntarily dismiss his appeal in Case Nox
64617,

32, On May 14, 2014, the Nevada Supreme Coure entered iy Order Diomiaing
Appealin appellate Case No. 64617,

33, On June 12, 2014, the case of Tlars o, Viate was hapdsd down by the Nevads
supreme Court indicanng that a postconvicton petoon for o writ of habeas corpus
provides the exclusive remedy for 2 challenge to the validiey of the gully plea made after
senitencing for persons in custody an the convicdon being chatlenged. 6%, 329 P.3d 619
(Nev, 2014),

g8 On August 19, 2014, Mr. Brower moved to withdraw as ¢ounsel for Witson,

L alleging & contlice of mrerese. Mr. Brower stared thar he advised Wilson o withdesw his

appeal in the Nevads Supreme Courn regarding tme-bar wsues and instead pursuc
withdrawing his guila plea. However, Brower noted that Ilands & Stare was issued after
withirawal, which rendered Wilson's claims unavailable based on the holdings therein, Thus,
My, Brower stared Wilson's available elaim was his ineffectvensss and needed w be handled
bv another attneney. He requested that & new arorsey be appointed 1o assise Wilson in
pursuing the laim.

35, On Scpromber 4, 2014, the distrier courr appoined counsel herein' to
represent Wilson in chese mamers, direcung thar counsel “file the origing WRIT or a

suppimentl 1o the Writ on or before Thursday, 12/4/2004. .7 See, Minatis, 19/04 /2014,
T

D02285




10
I
12
13

36.  The Seare and counsel herein thereafter supulared to an exgension of the |

brieting schedule, dllowing the supplemental petton o be filed in February of 2013, The
orginal stipuladon was noted by the district courr as having been losg; however, it was
repliced and appears on the record as of March 26, 2015,
37, On February 9, 2015, Witson filed his supplemental pedtion,
ARGUMENT

. WILSCN TIMELY FILED THE PETITION AND IT SHOULD BE
GRANTED.

A. Peution Is Timely; However, Good Cause Exists To Excuse Any
Procedural Bar.

NRS 34.T45(4; stares as follaws:

If the petition is 2 second or successive petdton clallenging the validior of 4
judgment nf convictnn pr sentence and if it plainly gppears trom the face of
the petton or an amemded peodon and documents and eshibits that are
annexed to g, or from reeords of the count thar the pedtioner is not earided m
relicf based un any of the grounds scr forth In subscedon 2 of NRS 34.810,
the judge or jusdee shall enter an order for its summan dismissal and canse
the pelitioner w be notfied of the entry of the order.

"o\ petition may gllege that the petitioner 18 unable to pay the posts of the proceedings or ta

employ counsel. If the court s sansfied that the allegadon of indigency is true and the

sation is got dismussed sumimarily, the court ma) appoint counsel 1o fepresent the
petitioner.” NRS 34.730(1}. I derermining whether counsel should be appointed, the tial
court considers ", .the severity of the consequences facng rthe petitoner”, the difficulor of
the issues, and whether counsel is necessary 1o proceed with discovery, NRS 34,751 W1iia,
(e}, “After appointment by the court, counsel for the petitoncr mav fle and scrve

)

supplemental pleadings, exhibits, rranscripts and documents[ ] NRS 34.75013),
8

2286




13

16

17

18

any ground warranting 2 recall of the Remimitar, and notng it could not exeend the time for

The Swte arcucs the Petition should be dismissed as time-barred pursuant o NRS
34.726 becausc it was filed maore than one (13 vear aftee the Remimitur from the Nevada
Supreme Courr. Response at p. 3. The Staee arpues the Petition ar issue at this ime was fied
more than four [4) vears after the Remdttitnr herein, Id av p. 6. Thus, the Stace anmes. the
Petion should be dismissed. This argument ig jncoreéer based on the clrcamstances of this
case.

The procedural l'ﬁ_smry of this tase is much more complex than the Statc has sec
forth, Tr téquires more than simply calculating the time frame from the Rewsitfitar issued in
2009 by the Nevada Supreme Courr. The Remsttiter issued August 4, 2009, Tr is unclear
precisely whar Jate Wilkon discovered rhe Issuance; however, the record indicates his mother
did not find ouy undl Julv 21, 2010, and cthereafrer informed him because his courgel had
been annresponsive o Wilson's many letters seeking a staws: The tmie for flling a war of
habeas comus mn on Angusc 4, 2010, On Auguse 5, 2010, Wilsen filed a motion dirceang
Orontz—who had ignored Wilson's personal roguests—to release a copy of Wilson's record
o him in order (o pursie post-appeal remedies. This moton was granted on August 17,
2000, On Auguse 27, 2010, Wilson filed for an estengion of e on entry of the Rewitioar
with the Nevada Supreme Court. Ser, Docket, Nevada Supteme Court Cage No. 321, On

September 7, 2010, the Supreme Court denied extension stating that Witson did not assert

Hling & pust-conviction petition for a wril of habeas corpus, further directing Wilson o file
an appropoate petition In the district eourt and, if untimely, allege and provide good eanse

tor delay and prejudice to overcome the procedural bar,
8
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Cin October 27, 2010, Wilson filed his Motionr w0 Appoine Pose Conviction Relef Clatised,
which was oppased by the Smre. On December 14, 201D, Brower was appomnmed o
represent Wilson. On Januany 13, 2011, the bricfing schedule was ser, with Wilson's penton
ter be filed on Apdl 23, 2011; however, this dawe was reser to October 10, 2011, wath the
marter for argument oo December 13, 201 1. Wilkkon dmely filed the First Petidon by the
bitrieting schedule deadline of Ocrober 1, 2011,

However, In Decermber of 2011 ar atuments, the trial court determined that the Firse
Pennon was ume-barted as having not been filed within one (1) vear of the Remitater, On
January 6, 2012, the discrice court filed its Findingsof Fact Conclusions of L and Order denving
the Tirst Petition; however, Wilson timely filed tor reconsideration on January 30}, 2012, and
the denial was seaved on February 21, 2012, A hearing was held July 11, 2013, on
reconsideragon of the denial; however, the crial coun ultimardy entered s denial on
Neovernber 12, 2013, finding no reason to reconsider its pror vreder, acting specifically thar
Wilson was tme-barred betore he was cven appointed counsel in the case.

Wilson dmely appealed the dénial of the First Petidon to pursuc challenging the time-
bar and tinding that he lacked “good cause™ for an ¢seasion of dme. See, Supreme Const
Case No. 64617, On the mis-advice of counse] that Wilson should instead pursue withedrawal
af his guilty plea through motion 16 the distact court, Wilsen volunfaciiv dismissed his
appeal. O May 14, 2004, the Newvada -Suprf:me Court cotered (s Ohfler Diswiising Appeal int
appellate Case Now 64617, In Brower's withdrawal from-the case, he relied upon entey of the
Harrs p. State case one moenth after the voluntary dismissal as having dictated thar Wilsen

was now harred ffom the acdon ke had advised him 1o undertake; however, the CONCEPLS
10
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Flaris disposed of were 4 very narrow lHmited excepoon requiting pioof of 2 “manitest
injustice.” Brower had sdvised Wilson to voluntanly dismiss his appeal of the “good cause™
nding to not extend his dme for filing the First Peddon, and pursue something Wilson
never inwnded 1o pursue—withdrawal of his plea—and do s under & very nasrowly limited
excepuon. This was unsound advice. Wilson's intene was always to challenge his sentencing,
at which he believes He was nar adequately represenrad. His challenges in the Fiesr Pedton
were inadequare representanon 4 sentencing (counss] was unprepared) and fallure to taise
the district court’s use of the co-defendant’s trial againse Wilson at sentencing, These were
viahle issues,

On Seprember 4, 2014, this courr appointed counse| herein to represent Wilson: in
these eatters, directing char counsel "file the onginal WRIT or 2 supplemencal to the Wit
on or betore Tharsdsy, 12/4/2014.,.7 Se, Minuse, 00 /04/2014, The partes thereafter
supulatec to an extension of the briefing schedule, allowing the supplemental pediion w he
filed in Februan or 2013,

Wilsan’s cutrene petinion, whether decmned “supplemental” or not; is tmelv aken
from the dismissal of his appeal from the First Penton an mis-advice of counsel, which

occurred in Mav of 2014, However, Wilsem has héen required 1o evidence the prejudice

arending such mis-advice in vrder 1o meet the Soickdand requirement, which necessitated

argumenss in the current petition as to the viability of the lssue oy be raised on the appeal, 25
well a5 the viabiliy of the issues conmined in the First Pedton thar has never been

adindicated on its merits.

11
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4 new pennon challenging Brower's misadvice pn voluniadly dismissing his appeal, which

The Stare has considered only a narrow portion of the procedural history of this ease,
making its endre argument that the Firse Perddon was tme-barred; however, the issue before
this Courr is only minimally based on that issue. Technically thar issue is not hefore this
Cour in this matter at all, Reconsideration by this Couwrt as toats November 2013 Findings of
Fuiet and Cancdiedan af Law und Cvder dismissing the First Petittion 23 dme-barred has alreads
been sought by Wilson previously and denied, resuldag in the énmry of that final seder on the
matrer. However, Wilson has presented his arguments that he would have rdised on his
mistakenly withdrawn appeat to this Court w meet the prejudice prong of Stk with
regard w Brower’s mis-advice on Wilson dismissing his appeal in favor of pursuing a very
narrowly limited scope af withdrawing his guilty plea by motion 1o the district coure

Review of Wilson’s pedion at Issue herein evidences thar Wilson firse argues that
Brower was' lneffeetve in his mis-advice 1w voluntadly withdew the appeal. Brower
withdrew from this marter speeifically on the recognition that he had misadvised Wilson and
Wilson needed new counsel to pursue these mawers. ‘The next argument in the petition
pertains 1o the idea that “good cause™ did exist te suppem the foct thar Wilson's appeal
would have bevn viable had he not dismissed ir based on Brower's misadvice. However, this
coulil be rendered harmless if the srguments raised in the First Pefidon can be determined to
be lacking in mericor otherwise Insufficient, thus Wilion was réquired 1o arge the viabilipy
of the issues coatained in the First Pedgon o further evidence why the appeal would be
viable. The Seire has misundersmaod the procedural history and the purpose behind these

procecdings altogether. Wilson is not supplementng the First Pedtion, but rather has raised

12
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2 guiltv plea by motion, which is the advice Brower gave Wilson o pursue rther than his

required drguing the merits of that possible appeal 15 well as the First Pedtion to meer the
Semiklund requirement of preiudice for such ineffectiveness claim.

"Te establish neffeciive assistance of counsel, a claimant must show both dhar
counsel’s performiance was defigient and that the deficient pertormance prejudiced the
detense. To show prejudiee, the claimant mugl show 3 reasonable probability thar buz for
counsel’s emors the result of the trinf would have bcr.u differeat” Thapsc v, Sdate, 120
Nev. 37, 83 P.3d 818, £23 (2004){emphasis added). Wilson met this requirement in the
current pendon by showing how the arguments on appeal wounld have had & chaoce of
changing the wurcome, and that thuse eonmined in the First Pedition would have similarly
provided Wilson reliel.

“The failure of an-atomey (o inform his client of the relevant law cleacly sarisfies the
tirst prong of the Srveklend analvses. .. Aitchedf o Kemp, 483 U8, 1026, 107 8.Ct. 3248, 325
(1987), citing Hitl v. Lackhars, 474 U8, 32, 52, 106 S.Cr. 366, 88 L.Ed.2d 203 (19835)\WHITE,
J., concurting in judgnient). “.,.[Allthough counsel need not be a fortune teller, he must be
a regsonably competént 1ugal histatian. Though he aced not see inw the fugure, he must
reasonably reeall (or at least rescarch) the past..” Kepnedy 1. Muggeo, 725 F.2d 269, 272 (5
Cir. 1984), oring Conks v United Statss, 461 F.2d 330, 532 Sth Cir1972), Brower admirsed
that he had misinformed Wilson o voluntanly wichdraw his appegl, and Brower withdriw
©n this basis so Wikson would have new counsel 1o challenge Brower's ineffectiveness. At

the time of Brower's advice, NRS |76.165 smted as follows with regard 1o the withdrawal of

appeak:
13
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Lixcepr as utherwise provided in this section, 2 motion to withdmw a plea of

guilty, ... may be mzde only before sentence is imposed or imposidon of

sentence is suspended. To eorrect manifest injustce, the court atier sentence

may ser aside the judgment of conviction and permir the defendans o

withdraw the plea.
Brower was awase that he had o evidence *manitest injustice” with regard o Wilson's. gulry
ples in order 1o cbrain relier; however, Wilson had never previoushy taken issuewith his plea
in his direct appeal, the First Perition, er otherwise, and malntained no grounds o challenge
the plea itselt, Tet alone o the heightened standard of proving “manifest imjustice.” Wilson
only taok issue with the sentencing and the ineffectveness of his counsel at sentencing and
then on appedl tor not challenging a refaced Issug ' thar sentericing probiém. By having
Wilsan yiiumarily dismiss his appeal, Brower lefc hin only vne avenne of relief, thac being a
second petition for wreir of kabeas corpus; however, NRS 3481002 turther stares as tollows:

A stcond or successive perdon must be dismissed if the judge or justice

deteemines thar it fails o allege new or differeat grounds for relief and that the

prior determinaton was o the merits or, if new and different grounds are

alteped, the judge or justice Ands that the fajure ot the PEULORLT [ assert

those grounds in a prior petton consomted an abuse of the Wit
singe the Firsc Petidon did not conaain any challenge to Wilson's guiley pled, Wilson was
withont remedy to raise i in 4 sg:mnd_pe:icimn, Thus, Brower's advising Wilson that he had
4 different avenue 1o parsue if he yoluntarily dismissed his appeal was incorrecr, even before
the Hums decision did away with raising withdvawal of 2 guilty plea by morion absear any

ome-bar. Brower's advice was not soundly based In existng law and has substandally

prejuchiced Wilson hy denving him his rght to appezl the finding that na “ cause”
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existed to extend the time for filing his Tirst Petdton, and further denied him his right o a |
menmitious decision on the issues mised in the First Petition if such appeal should prevail,

B. INRS 34.800 Does Not Apsly To This Case.
NRS 34,840 scares as follows:

I. A pendun may be dismissed if delay in the fling of the pettion:

{ay Preiudices the n,gpund{:m: or the Swate of Nevada in respording o the
peution, unless the penri::}n shows thar the petition i based upon
grounds rf which the petioner could not have had knowledge by the
exercise of reasouable dilipence before the creumstances prejudicial oo
the Srate vccurred; or

(b} Pecjudices the Swate of Nevada in its ability to conduct a retrial of the
pecooner, unless the petitoner demaonstrares that 2 fundamenal
miscardaye of jusdce has occurmed in the proceedings cesulung in che
judgment of convicton or sentence.

A penod exceeding 3 vears berwsen the filing of a judgment of cunvicdon,
an order imposing a senteace of imprisonment or a decision on direet
appeal of 2 judgment of convicann and the ling of a petidon challenging
the validity of a judgment of convicton cresees a reburtable presumpLon
ot prejudice ro the State. In a mooon to dismiss the petidon hased on thar
prejudice, the tespondent or the Stale of Nevads must specitically plead
laches. The pedtoner must he given an opporunity to respund to the
allegaduns in the pleading beéfire a ruling on the moton is made,

[

The State cites o NRS 34,800 and arpuies more than five {3) years has lapsed sinee
the Remittiter issued (August 2009} and chis peution was filed (February 2015), Response ar
po A Hlowever, NRS 34800 docs aor apply o this matter and che Srare's argument is
siniply & result of their misunderstanding of the procedural posnire of this case; as argued
TP

First and foremost, the time period of five {31 vears is nor met herein, but is simply
based in the State’s nustaken belief dhar this peaton does noting more than to supplement

the First Petition. This ignores the fact that the First Petition was deaied by the district court

15
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in Nevember of 20013, from which Wilson appealed and then voluntnly dismisged his
appeal—the issae of his counsels ineffectiveness in surh process now beng raised hereln:
Even If this petdon had “supplemented™ it, the filing of the Fiest Petinon (Gled Ocober

200} was within five years of the decision on the direer appeal of the judgment of

conviction (August 2009) and would defeat applicadon of NR§ 34.800 as an nnpoing |

proceetling with nothing mote than an amendment o the arginal. The five vear ume feame
of NR 34800 is suspended upan tiling of the First Pedtion, no matter how many times it i
amended in the funure,

Huwever, this is not a supplement t dhe First Pennon burt rather 2 second peaoon
broughr on aew grounds, with the applicable Gve year dme frame alse nor applying to
invoke NRS 34800, This penigon was filed in Februan: of 2013 froni the final decision of

the Nevada Supreme Court on Wilson's soluntary dismissal of his appeal in May of 2014,

nat forthe purpose of challeaging the appeal decision from the judgmient of conviction in

Augrust of 2009, Although the current petition could have 2 domine etfect of impacting the
judgment of conviction, the State cannar shiow how this would be prefudicial w them ar all,
particularly since they have been invelved dhroughiout the process of the direct appeal, the
First Petdon, the demal of the First Peddon, the valuntarly withdrawn sppeal, and these
proeeedings.

The purpose of NRS 34800 was not 1o sera Lmitation on the eongplelion of conplex
processes such as chese, hur rather on the inapion of them to ensure chart the Stare is capable
of defending aginst them without loss of information or cvidence. It sers a five-vear

hritaton fiom dhe filing of a judgment or appellate decision o the filing of 2 petition direrly
16
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impacting that conviction. Wilson propedy followed this process by the tiling of the First
Peddon, albeit lame around two vears after, bur snll sathin the fve vears of MRS 348008 Thes
second perition does not directly challenge the judgment of conviction or the direct appeal
dezision, hur rather the loss of his right © sopeal the denial of his Firse Pediion,

It this Courr seées fie to provide Wilson his right tm appeal the denial of the Tirst
Petinon on grounds that he was denied his Sixth Amendment rght to the eifecrive assistance
of counsel in his decision w withdraw such appeal, he would then be réquired to prevail on
that appeal before the merits of the irst Peonon woukl ever be addressed w0 possibly
impact the judgment of convicdon, but cach stepin this process would simplv reingtate the
pricr tlings and fellow the First Pedtion dmely filed with regard 1o the limitation ser our in
ANRS 34800, The Stare parteipated in all of these prior progeedings and if any prejudice
exists at all in ik, it is very minimal, parocuiarle in comparson o the rghts depdved Wilson
based on the inetfecoveness of his counsel as argued in these proceedings, Fven i NRS
S4.800 somehow could apply, it only creases a “rebuttable presumption” which is easily

rebured by the processes alone in this matmer.
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CONCLUSION
WHERFFORE, based upon the toregoing, Wilson respectiully requests this Court
grant his Petition and foregoing praver as conwined in his Supplemencal Peridon in this
ETEr.
Respecrfully sibmitted this 200 day of Apdl, 201 3.
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STEVEN B, WOLFSON
2 | Clark County District Attomey
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3 (| JAMESR. SWEETIN Electronically Filed
Chief Deputy District Attorney 07/22/201502°41,51 PM
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{702) 6112500 m :
& | Attomey for Plaintiff CLERK OF THE COURT
7 " DISTRICT COURT
8 CLARK COUNTY, NEVADA
4
9 THE STATE OF NEVADA,
Piaintiff,
I1
-Vs§- CASE NO: 97C232494-2
12
| DELARIAN WILSON, DEPT NO: IX
13 || #1966773
14 Defendant,
15
- FINDINGS OF FACT, CONCLUSIONS OF
- LAW AND ORDER
DATE OF HEARING: MAY 6, 2015
18 TIME OF HEARING: 9:00 AM
19 THIS CAUSE having come on for hearing before the Honorable JEWNNIFER

20 | TOGLIATTI, District Judge, on the 6th day of May, 2015, the Petitioner nat being present,
21 " represented by MATTHEW D. CARLING, ESQ., the Respondent being represented by
22 || STEVEN B. WOLFSON, Clark County District Attarney, by and through SARAH OVERLY,
23 | Deputy District Attorney, and the Court having considered the maiter, including briefs,

transeripts, arguments of counsel, and documents on file herein, now therefore; the Count

25 || makes the following findings of fact and conclusions of law:
26 | f
27 | 4
28 | W/
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27

INGS OF FACT
CONCLUSIONS OF LAW

This is Petitioner Delarian Wilson's “Supplemental” Petition for Writ of Habeas Corpus
(Post-Convietion). On March 28, 2008, the State charged Petitioner by way of Amended
Information with wo counts of Robbery with Use of a Deadly Weapon and one count of

Sexual Assault, Petitioner pled guilty to the charges the same day, On July 3, 2008, Patitioner
was sentenced to 72 to 130 months plus an equel and consécutive 1ém of 72 to 180 months
for the use of a deadly weapon on sach of Counts 1 and 2, respectively, and life imprisonment
with a minimum parole eligibility of 10 years with respect to Count 3. Counts 1, 2, and 3 were
to run conseculive to one another. The Court further impesed a special sentence of lifetime
supervision and mandatory registration as a sex offender should Petitioner ever be relsased,
Petitioner received 500 days credit for time served. The Judgment of Conviction was entered
on July 18, 2008. On July 7, 2009, the Nevada Supreme Court affirmed Petitioner's conviction,
and Remiftitur issued on August 4, 2009,

On July 10, 2010, within one year afier remittitur issued, Petitioner sent his counse] a
Jetter stating that Petitioner had “leaned via [Petitioner’s] mother that [Petitioner] was denied
relief on [Petitioner”s] direct appea! as of Apri} 2010," and requesting & copy of Petitioner’s
case file, See Motion for Order filed 08/05/2010, p. 7. On July 29, 2010, also within one yeur
of the issuance of remittitur, Petitioner sent & Proper Person letter to the Nevada Supreme
Court regarding "counsel and time for filing an sppeal in the matter.” Sce Nevada Supreme
Court Case No. 52104.

On Qctober 27, 2010, Petitioner filed a Motion to Appoint Post-Conviction Counsel,
and on December 14, 2610, this court granted the request and Keith Brower, Esq,, was
confirmed as counsel. On October 10, 2011, over two years after remittitur issued from

| Petitioner's direct appeal, Mr, Brower filed & Petition for Writ of Habeas Corpus (Post-

Conviction) (“First Petition™) on Petiticner’s behaif. Mr. Brower alleged trial counsel had
provided ineffective assistance of counsel on appeal in part by failing to pravide Petitioner

28 || with a copy of his case file. At that time, Mr, Brower was apparently under the impression that

2 n02298
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| || this Court’s granting Petitioner’s motion to appoint post-conviction counsel indicated that the

Court had found goed cause to overcome the one-year procedural bar applicable to Petitioner's
First Petitian pursuant to NRS 34.726, However, no such finding had in fact been made. The
State filed its Response and Motion to Dismiss Defendant’s Petition on November 1, 2011,
arguing that the Petition was procedurally time-barred. On December 13, 2011, this Court
agreed and denied the Petition, finding it had been procedurally barred even before Mr, Brower
was appointed.

On January 6, 2012, the conrt filed its Findings of Fact, Conclusions of Law & Order,
stating Petitioner had failed to establish good cause to overcome the procedural bar. On
January 30, 2012, Petitioner filed a “Motion for Clarification and/or Reconsideration of Denial
of Defendant’s Petition for Writ of Habeas Corpus (Post-Conviction)," reqoesting that the
court ¢larify its reasoning for the denial of Defendant’s First Petition in the presence of
Petitioner, Petitioner also challengad the court’s [inding that his Petition was time-barred,
arguing that his appeliale counss), Mr. Oronoz, neglected ta inform Petitioner of the status of
his appeal such that Petitioner “could not be aware of the need to file a petition to avoid the
procedural time-bar." Seg Motion to Reconsider, 1/30/2012, p. 2.

On February 21, 2012, before the Court could hear Petitioner's Motion to Reconsider,
Petitioner appealed the denial of the First Petition to the Nevada Supreme Court. The same
day, this Court entered an Order staying its Findings of Fact, Conclusions of Law & Otder
until such time as Petitioner’s Motion for Reconsideration could be heard, The matier
convened for hearing on March 13, 2012, and this Court ordered the matter be taken off
calendar until an order from the Nevada Supreme Court regarding Petitioner’s appeal had
issued, See District Court Minutes, 03/13/2012. However, on January 18, 2013, before such
order could issue, Petitioner fled & Notice of Voluntary Withdrawal of Appeal. See Nevada
Supreme Court Case No. 60309. Petitioner has represented that this withdrawal was g result
of his wish to withdraw his guilty ples, rather than continue to pursue an appeal from the denial
of his First Petition.

il
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