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NRAP 26.1 DISCLOSURE

The undersigned counsel of record certifies that the following are persons and

entities as described in NRAP 26.1(a) and must be disclosed:

There are no entities to be disclosed.

These representations are made in order that the judges of this court may

evaluate possible disqualification or recusal.

Fennemore Craig, P.C.
Christopher Byrd, Esq. (No. 1633)
Daniel Ñubel,'Esó. tt,lol 1 3553)
300 S. Fourth Street Suite 1400

NV 89101

702
E-Mail:

In association with

(702) 692-8000
692-8099

Las Vesas
TeleohõneI .r
racslmlle: (

com

LEVINSON ARSHONSKY & KURTZ,LLP
Richard I. Arshonsky, Esq. (No_. a518)
15303 Ventura Blvd.,'Suite 1650
Sherman Oaks, CA91403
Telephone: (818)382-3434
Facsìmile: (8 I 8) 382-3433
E-Mai I : rarìhonsky @Iaklawyers. com

Attorneys þr Defendant and Petitioner
Grupo FAMSA, S.A. de C,V.

2t 0725s37 .31034570.000 r
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Petitioner GRUPO FAMSA, S.A. DE C.V., a Mexican corporation ('oGrupo")

moves this Court under NRAP 8 and 27 for an emergency stay of district coutl

proceedings against it, until this Court decides Grupo's Writ of Prohibition (the "Writ

Petition") filed concurently. The Writ Petition challenges the district court's Order

Denying Defendant Grupo FAMSA's Motion for Order to Quash Service of Process

and Setting Deadline to File Answer to Complaint (the "Order"). In its Order the

court concluded that Plaintiff B.E. LINO, LLC ("Plaintiff' or "IJno") complied with

Mexican law, the Hague Convention and thus due process when it served Grupo. The

court ordered Grupo to answer on or before August 13, 2015 or risk default. The

Order was entered August 4, 2015, after a hearing on July 14, 2015. The court denied

Grupo's Motion to Stay on August 11,2015, but has not signed the order.

An emergency exists because a denial of this Motion will defeat the object of

the Writ Petition forcing Grupo to elect to actively appear or risk default before its due

process rights are fully considered. Loss of one's due process rights cannot be

compensated with money.

I. NRAP 27(e) CERTIFICATE

(A) The telephone numbers and office addresses of counsel for Petitioner

appears below counsel's signature on this Motion. Those of Plaintifls lead counsel

are as follows: Kelly J. Brinkman, Esq., GOOLD PATTERSON, 1975 Village Center

Circle, Suite 140, Las Vegas, Nevada 89134; Tel: (702) 436-2600; Fax: (702) 436-

265 0 ; Email : kbrinkman@gooldpatterson. com.

(B) To avoid irreparable harm, relief is needed before the expiration of 14

days. An answer by Grupo is due on August 13,2015 and even with the time afforded

by a three day notice of intent to take default, an answer is due before the expiration of

14 days.

(C) Facts showing the nature of the dispute and the emergency are as follows:

1. Plaintiff filed its Complaint on August29,2014. On December 3,

2014, Plaintiff filed an Ex Parte Application to Extend Time for Service on Grupo.

a
JI 0725537 3I034570.000 I
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The court granted the Plaintiffls Application on December 11,2014.

2. On May 21,2015, Plaintiff filed its Certificate of Service

Re: Defendant Grupo (the "Certificate"). On that same day, Plaintiff filed its Three

Day Notice of Intent to Take Default upon Grupo. The Certificate states that Claudia

Palomo Martinez was served at a Grupo address. The Certificate from the Mexican

court regarding service falsely identified Ms. Martinez as an employee of the legal

department. See Exhibit '01". In fact Ms. Matinez is a hostess/greeter at Grupo's

store. Exhibit oo2" Amended Declaration of Humberto Loza in Support of Motion

to Quash ![4. Service allegedly occurred on March 7 ,2015.

3. Grupo filed its Motion to Quash Service of Process on June 1,

2015. Exhibit "3". The court heard Grupo's Motion to Quash on July 14,2015. On

August 4,2015, the court entered its Order Denying Grupo's Motion to Quash. In its

Order, the Court set a deadline of Augusl 13, 2015 for Grupo to submit its Answer.

Exhibit'04".

4. In its Order, the court concluded as a matter of law that the service

of process satisfied Mexican law, the Hague Convention and thus due process. Id.

The Court's decision contradicts the clear case law on the subject, which

emphasizes that a Plaintiff must independently satis$, both the Hague Convention and

the United States Constitution. Burda Media, Inc. v. Viertel, 417 F.3d 292, 303 (2d

Cir. 2005) ("in addition to the Hague Convention, service of process must also satisff

constitutional due process"). In addition, the district court's conclusion is based upon

a Certificate from the Mexican court containing false information about the

employment status of Ms. Martinez, the person served.

5. Claudia Paloma Martinez, the individual Plaintiff purports to have

served process, is simply a hostess and greeter at Grupo's store. Exhibit "2",

Amended Declaration of HumbertoLozafl4. To satisôr constitutional due process,

the Plaintiff needed to serve an agent, officer, or representative highly integrated

within the company. See Tara Minerals Corp. v. Carnegie Min. & Exploration, Inc.,

4t 07 25 537 .3 / 0345 70.000 I
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2012 WL 760653, al *I (D. Nev. Mar. 7,2012) ("service can be made 'upon a

representative so integrated with the organization that he will know what to do with

the papers. Generally, service is sufficient when made upon an individual who stands

in such a position as to render it fair, reasonable and just to imply the authority on his

part to receive service") (quoting Direct Mail Specialísts, Inc. v. Eclat Computerized

Techs., [nc.,840 F.2d 685, 688 (9th Cir. 1988)).

6. Grupo filed its Motion to Stay All Proceedings Related to Grupo

Pending Outcome of Petition for V/rit of Prohibition on August 7 , 2015. Bxhibit "5".

The district court had denied a prior oral motion to stay with leave to file a written

motion. On August 11 ,2015, the court heard Grupo's Motion to Stay on shortened

time and denied the stay. The Motion to Stay advanced the same grounds set forth

herein.

7. In the proposed Order denying Grupo's a stay, the court found that

Grupo was unlikely to prevail on the merits of its Writ of Prohibition because "the

Mexican court previously approved the service of the Summons and Complaint upon

Defendant Grupo Famsa and issued a 'Certificate' approving such service of process."

Bxhibit oo6". The district court again relied upon the same Certificate falsely

describing the employment status of Ms. ll4artinez.

8. Grupo requests that this Court grant its Emergency Motion to Stay

to avoid Grupo's due process rights being irreparably harmed. A violation of due

process cannot be compensated in money or otherwise repaired. If this Court does not

grant Grupo's Emergency Motion to Stay then Grupo will be forced to elect between

subjecting itself to litigation in which it was never properly served process, or, risk

entry of a default after August 13, 2015.

(D) Petitioner notified Plaintiffs counsel of this Emergency Motion on

August 13,2015, as follows: (1) telephonic conversation with Plaintiff s lead counsel,

Kelly J. Brinkman, advising her of the emergency motion. Counsel for Grupo

requested that [Jno extend the time for Grupo to answer to afford this Court the full 14

5t 0725537 .3 /034570.000 l
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days to consider the motion and for Uno to respond. Uno declined the request; and (2)

electronic service of the emergency motion on all counsel of record before 5:00 p.m.

Substantial legal questions regarding due process exist in this case and a stay

would preserve this Court's power to issue effective writ relief, should it determine

that the district court's conclusions about due process were erroneous.

II. AN EMERGENCY STAY IS APPROPRIATE
PURSUANT TO NRAP 27(e)

A party may bring an emergency motion "[i]f a movant certifies that to avoid

irreparable harm relief is needed in less than 14 days." NRAP 27(e). Grupo filed its

Motion to Quash Service of Process on June 1,2015. The court denied Grupo's

Motion to Quash on July 14, but the order was not filed until August 4,2015. In its

Order, the Court set a deadline of August 13,2015 for Grupo to submit its Answer.

At the hearing on July 14,2015, the court denied Grupo's oral motion to stay with

leave to file a written motion. Grupo filed its Motion to Stay All Proceedings Related

to Grupo Pending Outcome of Petition for Writ of Prohibition on August 7, 2015. On

August I1,2015, the court heard Grupo's Motion to Stay on shortened time and

denied the stay request. The parties submitted an order but the Court has not signed it,

Once Grupo is served with a three day notice of intent to take default Grupo will have

less than fourteen (14) days to file an answer.

III. THIS COURT SHOULD STAY PROCEEDINGS AGAINST
PETITIONER IN THE DISTRICT COURT

Under NRAP 8(c), this Court will generally consider the following factors in

deciding whether to issue a stay:

11) whether the obiect of the lmovins oartv'sl writ oetition will be
àdfeated if the stay ör iniunctiori is denie'<t: 0)' whether the lmovins
oartvl will suffer irreoarable or serious iniuîv ìf the stav is denled: (31
ir¿heiñer the lonoosinä oartvl will suffer ír-reíoarable or serious iniúrv if
the stqy is.g?a'nted ."and (+) whether the.fmoving party] is likely to
prevarl on the merrts rn the appeal or wnt petrtton.

These are simply factors for this Court to consider and not strict elements that

6I 07 25 537 .3 / 034570.000 I
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Grupo is required to satisfy. Indeed, this Court recognizes, "if one or two factors are

especially strong, they may counterbalance other weak factors.' Mikon Gaming Corp.

v. McCrea, 120 Nev. 248, 251, 89 P. 3d 36, 38 (2004), citing Hansen v, District

Court,l l6 Nev. 650,659,6 P. 3d 982,987 (2000).

A. All Four Factors Favor A Stay

I Factors I And 2: Without A
Will Be Defeated And Grupo

3¿;#å:t"* 
ro Defend oh

Stav The Obiect Of The Writ Petition
's Due ProceJs Riehts Will Be Violated
The Merits Witñout Being Properly

The object of the Writ Petition is to protect Grupo's due process rights. The

violation of due process cannot be compensated in money or otherwise repaired in the

event the Nevada Supreme Court agrees due process was not satisfied when Uno

attempted service on Grupo. A denial of this Motion will defeat the object of the

Writ Petition by forcing Grupo to actively appear in, participate in, and be subject to,

discovery and motion practice in a case which this Court may decide Grupo was never

properly served with process.

The nature of the district court's ruling in this case makes this Court's denial of

a stay in Hansen, 116 Nev. at 658-659, 6 P.3d 986-987, distinguishable. In Hansen,

the Court concluded no stay was necessary because the moving party could still

challenge jurisdiction at trial. Here the district court's legal conclusions about

compliance with Mexican law and the Hague Convention leave nothing to challenge

at a trial and require a writ to obtain relief. Thus, a stay is required to preserve

Grupo's remedy and the first of the NRAP 8(c) factors has been met.

2. Factor (3): Plaintiff Wiil Not Suffer Irreparable Or Serious Injury If
A Stay Is Granted

Plaintiff will not suffer irreparable injury if this matter is stayed as to Grupo.

This is a landlord tenant case and Grupo is the guarantor of the lease. A stay will not

adversely affect Plaintiffs remaining claims against the other defendant, who is the

tenant and has not sought to stay the case. There is still adequate time for this Court

7I 07 25 537 .3 I 034570.000 I
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to consider the writ and to complete discovery-the discovery cut-off date is presently

October 9,2015. Trial is not scheduled until January 4,2016. Moreover, "a mere

delay in in pursuing discovery and litigation normally does not constitute ir:reparable

harm." Mikon Gaming, 120 Nev. aI" 253, 89 P. 39 at 39. Even with a stay as to

Grupo, Plaintiff can proceed with discovery against the tenant, and even try the case

as it did in prior litigation involving the same lease, when Plaintiff failed to serve

Grupo.

Plaintiff also has no monetary damages. Plaintiff s damages in this litigation

are limited because a new tenant occupies the space and interest continues to accrue

on the claim. Thus, Plaintiff cannot demonstrale any cognizable harm from the

issuance of a stay, much less irreparable harm. This element of NRAP 8(c) strongly

favors Grupo.

3. Factor (4): Grupo Is Likely To Prevail On The Merits

This factor does not require a showing of probability of success on the merits.

See Hansen, 116 Nev. at659,6 P. 3d at 987 (2000). Instead, the party seeking a stay

must present a "substantial case", demonstrate a serious legal question is involved and

show that the balance of the equities weigh in favor of granting a stay. Id.

In the present case, Grupo can prove that the district court relied upon false

information to conclude that Uno had satisfied Mexican law, the Hague Convention

and thus due process. On May 2I,2015, Plaintiff filed the Certificate it received back

from the Mexican Central Authority. In that Certificate, the affiant states that service

was made upon Claudia Palomo Martinez. The Certiftcate identifies Ms. Martinez as

an employee in Grupo's legal department, when in fact she is a hostess greeter.

Compare the Certificate Exhibit $|' with the Declaration of Humberto Loza,

Bxhibit 002", Thus, when the Mexican Central Authority signed off that Grupo had

been properly served, it was based upon false information. Likewise, the district court

relied upon the same false information in finding due process based upon compliance

with Mexican law and the Hague Convention. Uno has not demonstrated that service

8t 072ss37 .3 / 03 45 70.000 I
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of process upon a greeter is acceptable under Mexican law, the Hague Convention or

due process. Under no interpretation of due process is such service effective on a

corporate entity, regardless of whether it occurred in Mexico or the United States.

To properly serve process upon Grupo, Plaintiff must comply with both the

Hague Convention and the United States Constitution. See Burda Media, Inc, v.

Viertel, 417 F.3d 292, 303 (2d Cir. 2005) ("in addition to the Hague Convention,

service of process must also satisfy constitutional due process"). The United States

Supreme Court has emphasized that "as a legal matter, the Due Process Clause

requires every method of service to provide notice reasonably calculated, under all

circumstances, to appraise interested parties of the pendency of the action."

Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S. 694, 707 (1988). Handing

process to a greeter is not reasonably calculated to give notice to Grupo as the

corporate entity.

To constitutionally effectuate service on a corporation, service must be made

upon an agent, officer, or representative of that corporation. See Tara Minerals Corp.

v. Carnegie Min. & Exploratíon, Lnc.,2012WL760653, at *1 (D. Nev. Mar.7,2012)

("service can be made 'upon a representative so integrated with the organization that

he will know what to do with the papers. Generally, service is sufficient when made

upon an individual who stands in such a position as to render it fair, reasonable and

just to imply the authority on his part to receive service") (quoting Direct Mail

Specialists, Inc. v. Eclat Computerízed Techs., Lnc.,840 F.2d 685, 688 (9th Cir.

1e88)).

Here, Ms. Martinez, who Uno served, is indisputably a hostess or greeter at a

Grupo's store with no authority to accept service on Grupo's behalf. She is not an

agent, offîcer, or representative so integrated with Grupo that service of process upon

her could sufficiently comport with the Constitution. Uno will undoubtedly argue that

it is fair to force Grupo to appear regardless the capacity of Ms. Martinez because the

tenant in the litigation is Grupo's subsidiary and has already appeared in the case.

91 072ss37 3 I 034570.000 I
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Notice does not satisfy due process or substitute for proper service of process.

Nevada law expressly provides that actual notice of a suit is not an effective substitute

for service of process. Abreuv. Gilmer, 115 Nev. 308, 314, 985 P.2d746,750 (1999);

see also, Moulton v. Eugene Burger Mgmt. Corp., No. 3:08-CV-00176-BESVPC,

2009 WL 2050 53, at *3 (D. Nev. Jan. 26, 2009).

Grupo has presented a compelling due process issue based upon the false

information relied upon by the district court and the Mexican Central authority to

approve service on Grupo. Grupo is entitled to a de novo review as part of the writ

process to determine whether service was sufficient before having to participate in the

case. A stay is required, however, to protect Grupo's rights.

IV.

CONCLUSION

For all the foregoing reasons, Petitioner respectfully requests that this Court

issue an emergency stay of the district court proceedings as to Petitioner pending this

Court's decision on the Petition for Writ of Prohibition.

DATED this 14'h day of August,2}ls.

FENNEMORE CRAIG, P.C.

o

S Suite
3ss3)
1400

Daniel
300 s. F
Las Vesas
TeleohõneI .r
lacslmlle:

sq. o. I
treet

NV 89101
702 692-8000

-8099
law.comE-Mail: c

In association

702 692
c

LEVINSON ARSHONSKY & KURTZ,,LLP
Richard I. Arshonsky, Esq. (No. a5l8)
15303 Ventura Blvd.,'Suite 1650
Sherman Oaks, CA91403
Telephone: (81 8) 382-3434
Facsìmile: (818) 382-3433
E-Mail: iarshonsky@laklawyers.com

Attorneys ¡", P r¡"rdants
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CERTIFICATE OF COMPLIANCE

1, I hereby certify that this brief complies with the formatting requirements

of NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and the type style

requirements of NRAP 32 (a)(6) because:

tX] This brief has been prepared in a proportionally spaced typeface using

Microsoft Word version 2010 in Times New Roman with a font size of l4; or

t ] This brief has been prepared in a monospaced typeface using lstate

name and version of word-processing programf with lstate number of characters per

inch and name of type stylel.

2. I further certify that this brief complies with the page- or type-volume

limitations of NRAP 32(a)(7) because, excluding the parts of the brief exempted by

NRAP 32(a)(7)(C), it is either:

[ ] Proportionately spaced, has a typeface of 14 points or more, and

contains words; or

[ ] Monospaced, has 10.5 or fewer characters per inch, and contaittr _
words or _ lines of text; or

tX] Does not exceed 10 pages.

t 07 25 537 .3 I 034570.000 r 11
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3. Finally, I hereby certify that I have read this appellate brief, and to the

best of my knowledge, information, and belief, it is not frivolous or interposed for any

improper purpose. I further certify that this brief complies with all applicable Nevada

Rules of Appellate Procedure, in particular NRAP 28(e)(1), which requires every

assertion in the brief regarding matters in the record to be supported by a reference to

the page and volume number, if any, of the transcript or appendix where the matter

relied on is to be found. I understand that I may be subject to sanctions in the event

that the accompanying brief is not in conformity with the requirements of the Nevada

Rules of Appellate Procedure.

DATED this 14th day of August, 2015.

FBNNEMORE CRAIG, P.C.

o
Daniel
300 s.

3ss3)
1400

ubel, sq o I
Fourth Street Suite

NV 89101Las Vesas.
Teleohõnei

I .l
iacslmlle:
E-Mail:

702 692-8000
702 692-8099

w c0111

c aw.com

In association with

Attorneys þr Petitíon and Defendants

LEVINSON ARSHOI{SKY & KURTZ,,LLP
Richard I. Arshonsky, psq. (No. 4518)
15303 Ventura Blvd., Suife'1650
Sherman Oaks, CA 91403
Telephone: (81 8) 382-3434
Facsìmile: (8 l8) 382-3433
E-Mail: rarshonskylôlal<lawyers.corn
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CERTIFICATE OF SERVICE

Pursuant to Nevada Rule of Appellate Procedure 25(cX1), I hereby certify that I

am an employee of Fennemore Craig, P.C. and that on this l4rh day of Augus t, 2015, I

caused the foregoing EMERGENCY MOTION TINDER NRAP 27(e) TO STAY

PROCEEDINGS AGAINST PETITIONER PENDING RESOLUTION OF WRIT

PETITION CHALLENGING SERVICE OF PROCESS ON DUE PROCESS

GROUND to be served by submission to the electronic filing service for the Nevada

Supreme Court upon the following to the email address on file and by depositing same

for mailing in the Unites States Mail, in a sealed envelope addressed to:

Kelly J. Brinkman, Esq.
Goold Patterson
1975 Villase Center Circle #140
Las Vesas.-NV 89134
kbri nkãa n lð,gool dpatterson. com

District Court Judge Rob Bare
Deoartment 32
Reäional Justice Center
200'Lewis Avenue
Las Vegas, NV 89155

A t t o rn ey s Jor-P I a int íff

An oyee of Fennemore Craig

t 072s s37 .3 I 034570.000 l l3
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AFFIDAVIT OF CHRISTOPHER H. BYRD, ESQ. IN SUPPORT OF
EMERGENCY MOTIOT{ UNDER NRAP 27(el TO STAY PROCEEDINGS
AGAINST PETITIONER PENDING RESOLUTION OF WRIT PETITION
CHALLENGING SERVICE OF PROCESS ON DUE PROCESS GROUNDS

STATE OF NEVADA

COUNTY OF CLARK
SS

I, CHRISTOPHER H. BYRD, ESQ., being first duly sworn on oath states

under penalty of perjury that the following assertions are true and correct of my

own personal knowledge:

1. I am an attomey duly licensed to practice law in the State of Nevada

and am a director at the law fîrm of Fennemore Craig, P.C., attomeys for Grupo

Famsa, S.A. DE C.V. (o'Grupo"). This Affidavit is submitted in support of Grupo's

Emergency Motion Under NRAP 27(e) to Stay Proceedings Against Petitioner

Pending Resolution of Writ Petition Challenging Service of Process on Due Process

Grounds (the "Motion").

2. Plaintiff filed its Complaint in the case below on August 29,2014. On

December 3, 2014, Plaintiff filed an Ex Parte Application to Extend Time for

Service on Grupo. The court granted Plaintiffls Application on December 11,

2014.

3. On May 2I, 2015, Plaintiff filed its Certificate of Service Re:

Defendant Grupo (the "Certificate"). On that same day, Plaintiff filed its Three

Day Notice of Intent to Take Default upon Grupo. The Certificate states that

Claudia Palomo Martinez was served at a Grupo address. The Certificate from the

Mexican court regarding service falsely identified Ms. Martinez as an employee of

the legal department. See Exhibit 00L". In fact Ms. Matinez is a hostess/greeter at

Grupo's store. Exhibit oo2" Amended Declaration of HumbertoLoza in Support

of Motion to Quash !f4. Service allegedly occurred on March 7 , 2015.

3. Grupo filed its Motion to Quash Service of Process on June 1,2015.
r072877 4
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FENNEMoRE CRAtc
PR(,¡:lisstoN.\ r- Cr)R Pi)R,\1 t(r¡_

Pr¡o¡rN¡\

The district court heard Grupo's Motion to Quash on July 14,2015. Exhibit "3".

The district court denied an oral motion to stay at the hearing.

4. On August 4, 2015, the court entered its Order Denying Grupo's

Motion to Quash. In its Order, the Court set a deadline of August" 13,2015, for

Grupo to submit its Answer. Exhibitoo4".

5. Grupo filed its Motion to Stay All Proceedings Related to Grupo

Pending Outcome of Petition for Writ of Prohibition on August 7, 2015. Bxhibit

"S)'. On August 11 , 2015, the court heard Grupo's Motion to Stay on shortened

time. The Court denied the motion. An Order has been submitted but the court has

not signed it. Exhibit 006",

6. I contacted Plaintiff s counsel in this matter, Kelly J. Brinkman, by

telephone on the morning of August 13, 2015, and notified her of Grupo's

intention to file an emergency motion to stay the time for Grupo to respond to the

Complaint. I requested an extension to answer the Complaint for fourteen (14)

days so the Court could consider the Motion and Plaintiff would have an

opportunity to respond, but Ms. Brinkman declined this request.

DATED this 1 4'h day of Augus t, 2015 .

BS
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CSERV
Kelly J. Brinkrnan, Esq.
Nevada Bar No. 6238
GOOLD PATTERSON
1975 Village Center Circle, Suite 140

Las Vegas, Nevada 89134
(7 02) 43 6-2600 (Telephone)
(7tz) 436-2650 (Fax)

&*N'û{""**
CLERK OF THE COURT

Attorneys

DISTRICT COURT

CI,ARK COUNTY, NEVADA

B.E. UNO, LLC, a Nevada lirnited liability
c0mpany,

CASE NO.: A-14-7Aæ36-C.

DEPT. NC).: XXXII
Plaintiff,

VS CERTIFICATA OF SERVICE RE:
DEFENDANT GRUPO FAMSA, S.A. DE
C.V.FAMSA, lNC., a California corporation;

GRUPO F'AMSA, S.A. de C.V., a Mexican
corporation,

Defe ndants

Service of thc Summons and Complaint has been effectuated upon l)efendant GRUPO

F¡\MSA, S,A, de C.V., a Mexican corporation, through the Hague Service Convention' The

Hague Certificate of Servic,e and related documents are attached hereto as Exhibit .l in both

English and in Spanish,

DATED this 2l*1daY of MaY,2015,

GOOLD PATTERSON

By
Kelly J
Nevada Bar No, 6238
1975 Village Center Circle, Suite 140

Las Vegas, Nevada 89134
A t t or ney s .for P I ai nt íff

Ci:\K.tB\I0I5\022\Pldgs\A-l4-7Ü6336-C'rDrafis\Certilìctttc of Servir':e (Grupo [:anlsa) doo



EXF{IBIT 1



LEGAL LANGUAGE $ERVICES

A Divis¡on of ALS lnternational, lnc'
8014 State Line RoacJ

Suite 110
Leawood, KS 66208

Signature of lvlaria Victoria PottupSrez

Subscribe<l ancl sworn to before me this May 20, 2015'

Victor J. Hertz
President

Telephone (913) 341-3167
Toll Free (800) 755-5775
Telefax (S13) 341-3168
rmrw.legallanguage.com

.l'4ay Zt,2015

'fo whom it rnaY concern:

This is to certify that the attached translation from Spanish into English is an accurate rqrresentation

of the documetrts receivecl by this office' These docume$s are designated as:

Proof of Internationsl service of Proccss in l\'Iexico upon the Defendant:

GRUPO FAMSÂ, S.A. DE C'V.

Maria Victoria Porlugue z, Manager of this cûrnpâny, certifies that Addy Miro, rvho translated this

clocriment, is fluent in'spanish arid standarcl Norih American English and qualified to translate. She

¿ltl.ests to the following:

,,To the best of rny klowledge, the accompanylng text is a true, full and aocurate translation of the

specilied documeltt",



MEXICAN
UNITET)
S'IATES

SRE
SECJRËTARY OI?

FORËIGN AFFAIRS

"2015, tl¡e Year of the General Jasé María Modelos and Pavén.'o

Ixgal Office
Lcgal Aff'airs General Adr¡inistlation

lntcmational Legal .4ssistance Adminish'ation "8"

ASJ Matter Numt¡sr-' 12808

File: AS J/5 4 I I 1 12885 I 2013

Mexico, D,It'., April "1,7, 2015

IIIiSERVED AND CONI'IDENI'I¡tL I NtsORMA:l'lON

.April 17,2û15

llesponsi ble
Uni{:;

Legal Afläirs Cene¡al Adminìstration

Rescrve
Period:

6 years.

Lcgrl
(,irounds.

Articlcs 13, Sections IV ancJ V; 14,

Scctions lll and lV a¡rd the [jedelr¡l
'l'ransparcucy l.¡rv and Access to
Govenrlnent Public Infbnnation

ALL SECîIONS AND,ÀNNL,XESCI¡ssifìed
Secfiotts

Cl¡ssified
D¡tc:

Victr¡rin Portuguez
International l,itigation Support Services,
Legal Langtage Services
8014 Ståte Line Roacl, Suite 110,

I-eawood, Kansas, 66208, U.S,A.
(United States of America)

Case: A-14'706336-C.
B.E. LINO,I,LC

Vs.
FAMSA,INC. AND CRTIPO F.AMSA, S.A, DE C.V

This conccrns the ictter rogatory issued by the District Court tbr Clark County, Nevada, United Stales of America, uncler

case nur¡ber 
^-14-706336-C, 

requested byB.E. UNO, LLC against FAMSA,II'{C ancl GRUPO FAMSA, S.A. DE C.V.

I{egarding sâid rnatter" I am sending that o{fice the letter rogatory, proof of action takon and the attached certificate titled

"fIog3rc ConventÌon on the Serti.ce ¡lbroa.d of Juclicial and Extrajudicial I)ocuments in Civil or Coflxmevciul Matter,s",

completed, sìgned, and sealerl by the Letters Rogatory Judge for the State of Nuevo LEon.

I arn notilyiiìg and sendirlg you the above pursuant lo the plovisions of ¡\rtiçles 28, Section XI of the Federal Public

Admi¡istration Organic Law, 14 Section VI and 33 Scction lX of'the Intcmal Rules of the Foreign Af.fairs Secretary, all

in full force.

Sincere ly,
Letters Rogatory Deparlnrent l)irector

ISignahu'eJ
Nancv Rocío Alanis Arredondo.

ANNEX: Letter ¡ogtìtory, conrpleted, signed. and r-ealed ploof of servicc

(DG.09464)
* The leLtcr rogator-r, is being rb'trmred due to ulifulfrllcd tec¡uiletnents by the tequesting authority.

Ave, Juá¡'ez nú. ?.0, Col. Centrc, Del Cuauhtéffûc, C.P. 06010, México, Þ.F
Pltone numhers: (.55) 3686-.5 100 http://www.sre.gob.mx



Case No.: A-14-706336-C
CER.TIFICATE

Thc undorsiguerì aurh.ority has thc honour to ccltifu, in confbnnity with arficle 6 r:f the Convention,

I ) tlìât the document has be€n served*

- the date

- at (place. street, nurnber) Ptllg..$.UAREZ 4'\iüNUEJt1202. NOR'fg, çEI$RÅL MON'IBRRDYT
Ì,n'.flN M'rr.xtl.:Õ

in one of the fbllowing methods authorized by article 5

L.l (a) in acoordancc $'i1þ ¡hgr prcrvisions of sublraragraph (a) ofl the first paragraph of article 5 of the (onvention *.

Ü(u¡inaccot'daucc.withthcfbllowirrgpal.ticu1ârIncthod*:-

EI (") by dclivcry to tlrc acldreso'ec, who accepted if voluntarily'

The clocurncnts referrcd to in the rcqucst have been dclivcrcd to:

- (idcntity and description of personì í]T,ATIDIA PAI,OIVÍO RTINn7,

- relationship to lhe adtJ¡'essee (fàmi1y, businen-s, or other): I,MPI,OYEE IN THE DEFEN
r,n'.(laf . nnpÄR

2) tlrat ihe docutnenl has nol becn served, by rcason ol'tho following lacts+

ln conformiry wíth the seconcl paragraph ol'arlicle 12 of the Ccrnventicxt, the a¡rplicanl is requested to pay or rcimburse the

cxponses detailetl in the attachccl statctrcul*.

Annexes

[)c¡cuments returned:

I.ETTER Tf}RY ÀNT)
IIF"RTIF'ICA'|IC OF ,.r',TIf)N

Done at thc

ln a¡:propriate ca.ses, docuntents establishing tfle service:

I,E'NTER ROGATORY Nn
CfiR'flFICA'I'1,) (}F ,I{','l'fl)^L [SignatureJ

rcHU EZ¡QUIEL ECHARTE,A U¡R.NANDEZ. BSq -_
CLEIìK OF'I.I.IL, COLJIì]'- T]Of{ LEI-IEIìS ITOGATORY

FOR 
.rHE STATE OF NUEVO LEON.

.J

MEXICAN
STATËS

STATE OF NUÊVO LEON
s i ep+t ËÈ{B'tr8öAluKY cou Rr

+Delete il inappro¡rriate.



SRH
iJ:f Èl í rÉi.¡- lll

iì¡:[À1: io\¡: ] ì: rift ;atLt¡Ia

'2O15, Âño del Generalísimo losé María Morelos y Pavón"

D i rección Ge,, e,.-: i:ii:iå1 iïå'i:i
Dirección de "4sistencia Juridica Internacional '8"

Oficin Número ASJ- 13Biì8
Expetliente I ASJ / 5 4I / L / 28 8 5 / 201.3

México, Þ.F., a I-7 de abril de 2015

Caso: A-1¡I-7O6336-C.
B.E. UNO, LLC

Vs
FAMSA, INC y GRUPO FAMSA, S.A. DE C.V.

I ffi
Y COHF¡Í'CNCIAL

LrC¡!.

Victoria Portuguez
lnternational Litigat¡on Support Services,
Legal Language Services
8014 Sta
Leawood,
(Estados

Fêdt¡ de

Federat de
h

lr*fficlón Púb{¡G

fracirel¡l ylVêhLÈy
l ra60rerrlä y Ácc6o a

13, frãcciry

Ar.enida Juár'ez nú.rn. :o, Col. Centro. Del, CuarrhtÉmcc. C.P. o6cro, Iiéxico, D.l:.,
Tels.: (¡i) 3ó86 - Sroo htf¡r:/7n*r,'.sre.gob'nrx



Caso No. : .,l"14.706336-C
CERIIfICACIÓN
CERTITICATN
ATTESTATIQN

L{ au(oridad infrôsctits ticno el honor dc ccrtiflcnr, co¡fo¡ras al artlculo 6 dc dlcho Co¡rvenio.
Thc untierrigltd aulhorlty har llrc honour to certlfy, ln conlornlty wlth ¡¡t¡cle 6 of the Convcrt¡oû,
l.'tutotit¿ rou$ígnéc a I'hornew l'qttester conlonnlnent à I'artícle ó de ladlte Conven¡Ìon,

L quc ls pctición h¡ sido cjccurado*

l) l¡nt thc documenl hr¡ lrifr r€rvcd *

l. que Iø denande o été execytéc*

. cl(frchn)

- lho (datc)

- lc (dara)

cn (lûc¡liduC, çallc, númcrc)

åt (Þl¡cs, rtroet, numbôf)

à (locttlitë, nc numéro)

17 r)E r\ÍARZO D[: 2015

À\,¡F!NTn¡ ÞTNô Crr^DÊq lt11ñt NrìÞr¡rr ôçìÀÌaÞñ ñE M^rtmrbBñv
\lrlÞltô 1b^rl

. m urâ dÈ lås fon¡s siguientcs ptcvistæ ur cl artíoulo 5:

. ùr oue of thç follorvlìrg methúds ruthor¡¡ed by Ert¡cle 5:

.dans une des J'otaes tulvantêJ plëvueÍ à I'ailicle 5:

FJ r) strgún lu fonnas lcgal* [anlculo 5, pfinüfo pritns¡o, l0{B (a)1.*

(a) ln tccordrnce wlt¡ the provl¡lors of rtrb-psrsÍ¡eph {!) 0f die flr¡l psr!grsplr of ârtlcla J 0f lhe CbnyÈxtlonr.

a) wlon les forncs légales (úlicle 5, alttéö premler, lettre a).*

E b) segùn l¡ Ionna psniculars¡gu¡enlËr

(b) ¡n ¡çcordsnca wlth the fo¡lorlng pârtleslôr rneflt0d'l
b) telôh Iô.fotde fqrtlciliè4 tu¡ytate:t

F r; por simpie cntrega.'

(() by dellvery lo lhc iddressçr, *hq cqpptrd ¡t voluntsrlly, r

c) par remíse sinple.'

L¡s docu¡nqrfos rnercioudos en la petioió¡ han sido entr¿gador a:

The doeuñcsts raf€rred to in tüc reque¡l hÊyc bcen dollyrted t!l
Lct docuñenlr mentlonné¡ dans lq dematule onl ¿.1¿ remìs à:

{idcntidad y oolidad de ìa pcnona)

.(ldetrl¡ty Ênd dçrcripti0r ol pcrro¡)
-(i¿entité et qual¡é d.e la perrcnne) CLAUDÏA PA,LOMO MARTINEZ.

Vfnculos de perrrtwco, subo¡dinació¡ u otrci, con el desrinrþrjo del docv0ÌeDtor

.relrdg¡shlt, to thr ¡drlrerrec (frmlly, bu¡lnÉs¡, 0r othcr)l
-li¿nt de parcnlë, de srhordinetioil ot qutre!, arcc lc l¿ôtinatçire l¿ l'dcte. F]MÞI",FIÀNÀ NFÌ¡, ÀPtrÀ .TT1ÞTñTr'À

?. quc ln pcticirln no hô sido ejeutada Ên mzón s los hæhos s¡gu¡ents:r

?) rl¡¡f thc docqmcnl h¡¡ ûot b€ril served, by rca¡on of tlìe f0tlowlng f¡cls*t
2. quc Iu demande n'a par lú exé,cutle, en rúrcn des Jalu sulvun*;*

Confonnc al artículo 12, páflafo 2, rlc dicho Corvenio, se ¡uega al rcqvirente el pago 0 reembolso de Ios gosros cuyos deølles iÌFrrûn en la

dcclaración rdjuntar.
ì il conlormlty yllh tlr Jero[d psr¡graph of arr¡cl€ l2 oI the Coüvc[tlD¡r, the eppll*nt ls req[ertad l0 nsy or reirnbu¡!? lhe rxpenrer detsl¡ed ìr tho
elteched ¡tstemcllr,
Co4þrnént à I'artìclç 12, allnéa J, de led¡le Conventlon, le rcquátant ut prll de payet ou ¡te rcmbourte¡ lu frøís dont Ic délqíl frglre au nëntolre ci-

,4Í ilcrel

0ocumr¡r(û! rcpnviad0$:
Documenl¡ ralurnedi
P¡èccs renvottée\:

CART¡a ROGÀTORTA Y

EER'I'TF' l¡^h^ nÞ H6ho en e¡

thß

du ¡lc

CUi{PIJïl"ll tlNTCl Done

Ftit à le

En su ça$o, los doculnenros j$lifio¡tivos dc la ejæucióD:

l[ åpproprirtc çsses, doçument¡ ¿stabllrhlr¡g tha servlcct

Le cor échìan. let loenentt jw!iJicatiß de l'ctecutloil:

Fhrnn

CARTÀ Þaìr:a¡l'^ÞTÀ v lJ,iä'üSJ.å.1..

CERTIFICÀDC} ÐFi
i ..' ' ¡t /: /') '\-tÎ 1 : I i;;1 i \

I'

E
O DEL .JUUGAÐO

S Y CARTAS ROGATORTAS

$STADO ì)E NUEVO LEON

ÞE

2

''fochfl lEmsxionsirúrifa,
Þchl¡ ¡f l¡Ì¡pproDri¡r.,

t nr ?. þt aait!èilt itþil| tt,

r]f IMÞT, M T rlTqrñ,

EL
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Christopher Byrd,lìsq. (No 1633)
Daniel Nubel, Ësq. (No. 13553)
FENhIEMORB CTÙ\IG, P.C.
300 S, Fourlh Street Suite 1400
l",as Vegas, NV 89101
T'elephone: (702) 692-8000
Iìacsirnile: (702) 692-8099
E-Maíl: qþ'y¡.çll,Uc,laWçpryr

dnubcl@fclaw.c0rn

Attorneys f'or Defenclants

I n cts.s ts c ia t i on tu i th :

Iì.icharcl l. Arshonslcy, I:sq. (No. 45lB)
r.[Vll\SON ¡\IISI-IONSI(Y & Kt]RTZ, LLP
15303 VcritLua Blvd., Suite 1650
Sìrerman Oaks, CA 91403
Telephone: (818) 382-3434
lracsim jle: (818) 382-3433
Ll-Mail: ralshonslcy@laklawyers.com

Attomeys for Defendants

DTSTRICT COURT'

c't,.AIil( co [JNT]Y, NEVADA

B.E, LINO, L"l,C, a Ncvada Iirnited liability Casc No,: A-14-706336-C
con'ìllany,

Dept, No.: XXXII
Plaintiff,

AMBND tiD DTJCLAR,ATION OF

ITAMSA, iNC., a California
GIìUPO ITAMSA, S.A. DE C.V.,
corporation,

Defen<iants.

on;
r-TIJMBIRTq LOZA rN SUPPORI] ()F

Dltttll.N DAt :*T. ÇBUPO FAMSA. S.¡\.. D E
C,V.'s MOTION'IO OU/dSI{ SBRVICII OF

u

PROCI]SS

I-l urnberto Loza hereby declares as follows:

L I anl the Legal Dircctor of Grupo Iìaûtsa, S.A. DE C.V.

2. In my ca¡:acity as L,egal Director, I lrave pcrsonal lcnowledge of the facts hcrein

and make these statenents based on my own personal knowledge unless otherwise stated.

3 T'he jncliviclr"ral that Plaintifl' in this oase cìaims was servctl process, Claudia

Palomo M¿ulinez, does not irave the ar-rtliority to acoept legaì documents on Grupo Famsa's

0076
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belialf.

4. Clauclia Palomo Martinez is em¡:loyed by Grupo as a hostess to greet indivicìuals

coming into thû store.

5, The lbregoing is tlue and correct to the best of ny knowledge ancl belief under

penalty of per.jury ol the laws of the State of Nevada.

DATED tfris t: 
- day otJuly, 2015.

az:à
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rvåT'Qs
Christa¡fier l3vrd" Ðsq. 1'Nc^ l6:i:ii
Llaniel Ns.rbei" Esq, ${ri. l-1553)
IiÐN NËIM{:}R.[ù {]ïÌ.Aì (;, tr}.{1"

30û S, Fourth Street Suite 14üü
l,ns Veges, N'V 8Ì1{}1
Teleçrhç¡¡s;
Façsinrile:
þl-N{ait:

&*i'/¿{'*,*
CLERK OF THE COURT

HR_tç.-S$"ñ

{70?) 6S2-8Ct0û
(7ù2) 692-8ùt)9
sþy.d(âIblêw*çsûr,
cinubelr¿Qfïlaw.oorn

Attorne.'"s tì¡r Def,endants

I n a s,s o c iaÍ i o n v¡' i th :

Richard I" ¡\rslronslc"v, Ðsq. (ìío. 45 I 8)
ï.EVINS{IN ,ór.RSEåûNßKV (t K[jnT"fl. LLP
153û3 Ventura Blvd,, Suite 165{)
Sherrnau CIaks, CA 9l4Cl3
'T'eleph*ne: (8 1 8) 382-:i,t:14
F'acsirnilc: (818) 3$?-3433
IÌ-fufail: riìrslianskyr@)laìclawyers.ir$üì

Attorne;,rs f?rr l]ef'crrclan t.ç

T,TSTRflCT Cü{jRT

CI.,ARK CûUNTY, Nfi V¡\H)Â,

B,E^ UNO, LLC. a Fíevada limited liahility Case }ia.: .4-14-7{X;33ú-C
ü0rï1p?lfly,

l.)e¡rt. hìo,: XXXII
PlairrtiiTì

vs,

FAh{S,,\, ÍNü,, a ü¿rlifc¡rnia
GRI.I]:'{:} [)^A.h4SA, S.i\. {}Ð C.V
oorporation,

Delblrrlants.

elcilporaÈic'nl
a h{exii:an

Complaint Fil*rc1: *8/291 l4

Llefendant {iR{JFfj FAh,{i{¡\, S.¡\" L}E C,V., a ìV{exican tcÂ'pûratioil ("Gtu¡:o"), [:y and

through its counsel cf" record, FANI{Eh,{tlTlE CR,I\ÏG, P.C., and f-evinson ,\rshonsliy & Kultz,

Ï,I,,Ít. ru.oves the (;aurt for an order quashing service of process.

Grr4ro lrases tlris lv{c,tion on the pleadings and pnpers on fil'¡ horein, the il'lcnora¡dunt of

Points and ,4.uthorities sutrrni$ed in support here*i", all other e:xhibits attached hereto, and anrv oral
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ßtguûrent which the Court nray entenain at the tirne ctf Ï{earing. Grupo reserves th* right ta offer

aclditionel su¡:por"t fi'rr this msticn.

Ð¡\]'LìI) this $*.$' tlay of .!une. ?0i.5.

Christopher Bvrd" . (No. 16-t3)
Daniel Nuhçl, Ðsq. I 3ss3)

140r)3{){) S, Fou$h Street Suitc
Las Vogas, hlv S9f ûl
'I'ele¡:hone: (70?) 69?-800{i
F¿rssímile: (7tl2i S92-8û9!
[i-L{ail; çþ.ytçL@,fç,Lrf:*l-ç-r}tt

clnubel@fclaw.com

Atieirneys for Defendants

Ìn çssocir¿Íìçr¿ wíth:

{,EVTNS{ÞN ..TR.SFTÛNSKV & KTIRTU,
Lr.,Il
Richard i" Arshonsky, Ësii, SIi¡" ¡l5l.S)
1.5:iù3 \terrtura .tllvtf-" Suiie i OS0

Sherman ûaks" CA 9l4r]-1
'l'elel.rhane: (8 i ll) 3S?-3434
Facsimile: (8lS) 382-3433
Iil-h,T¡ril: r*rshonsky(ø)iakl*lvyers,ùû.r1ì

Aitor neys fçr [lefbndants
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N{}T[Cil {}ìI ITï{}TI{}N

Tth ALL INT'ERHSTEì) ts,ARTfil.S; anel

Tû; T't'frEIR,{TTtRNn}'$"

YC)U, ANI] EACH üF YOU, WILL PT.,EASIi'l'AKtì N{:}'¡l¡CtÌ tha{ ttre undersignet'i will

bring tlie fbregoing ÐEFENÐ.,UNT'tË.UFt FÄlT{$,{", S,4", f}E C,V"'s MûTHûI{ T'ü QU,ASìIí

SERVïCE {"}F FR.ûCE$JS on fìrr hearing b*far¡: Department XXXII q:f the abover-entitletl Coirrt

t:n the L4 day of JULY 2A15, at lhe hour of'
9:004 . ,o ciùcti . Í1, on said

date, or as süorì thereafter as counsel can br: hcard.

I]¡\]'F,D tiris .....JrS -- 
day ol-Jnne. ?tJ15.

r'!".r¡

ñ
{)åt

Clui her , (Þio, 1633)
3ss3)
r4û{)

Dnniel o, l
3û0 S. Fourth Street Suite
I-as Vegas, NV 891ill
TeIe¡:hone:
Facsirrrile:
È'l-hdait:

i70?) 69ll-8ûû{)
{702i 61}2-8û9!)

tt¡t:¡.slikìX"ì:lti*:;t¡,,¡*
el n nr be I (q]){'c I a w. c o nt

AtÈorneys l''or Dçlbndants
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LEVíNSÛN .{R.SFTÛNSKV & KURTU,
tr,T.,P
Richard L Arshonsky, Es-{, (l{ei" 45l8)
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Sherman tlaks" CA 91403
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Facsimile: (818) 382-3433
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AÈtorneys fbr Defbndnnts

3



I

¿

¿7

.)

,l
"{.

{

6

"l

ô

i¡

1fj

tt

l/

li

14

tq

r6

t7

l8

l!)

'"ìrt

2L

'll

a1

_r4

)\

¿. I

28

Þ{IüR.K.}.å{åN.QIJ*þå_{,}{r.í.H.H"}_S*å.t{.p*åil

r. r,HrR.QÐ_qç.rl'a"N,

{-jno fhiled to pr*perly serve Cinipa r+'hen it lefl ¿ì copy of ûhç slìmmûns ivith Claudia

Ì:talorno h'lartinez, a Fersürì not suihorized to aceôpt selvice of process on {irupo's behalf,

Àlthoiigh PiairitifT u.tilized the couect r:hsnnels for servics of process r,r'hen thsy sent the jurdicial

documents tr: hdexicq:'s Centrnl Authnrity, Plaintiff failed tû ensurÐ that the perso* serve<l hacl any

relatíoir to Grupo. The United States Suprenre Caurt lras ernphasized that "as a legal matter, the

f,-)ns Pr'ücûss Clar¡ser r*r1uir*s r:r,ery rnethocl of service to ¡rrcvirie rtr¡l.ii:e reasr-iriably cak:ulatr:d,

under all circuinrstances, to ap¡rraise interesteci ¡:arties ot' Lhe peniìenr:.v of tho â,Jtion."

Volk,sw*genwerk ÀkÍiengeseÌls'tht¡i t,, ,9<:hlt¿nk, 486 U.S. ñ94" 7û7 11988), Uno's altempt at

sen ice here rr",as nrJt reasûna.bly calculateci to apprnise {jri.l¡ro ¿¡f the pendency of tliis action

heceuse the surrirnr¡ns vvrls servetJ upùn â. persíu? r.vith no reiation to (ilupa" This is rnade clear in

the [Jer;larati*n of ]:turnberto [,{.¡i{¿ì, rì Legal ûiroctcr at Grupo, Plensc find a copy of the

Declar*iiorr r¡f [:[r¡rnbert* i,oza a{i,acherJ to this Motiori ss ExhÍbË{ 1. Sincq: Uno failed [{, serve

{irupo in a rnaririçr rcasonably cnir:ulatecl to appraise Cru¡-rc íf this action, {iluço asks that t}¡is

Clcnrl c¡uzistr Lino's âttrfiìpl âf scrr,'ice c,f process,

ru" RåqKSI.å.KR.å$$$RQRI.Nå¡

t3n August 29,2{}14, Uno filerl irs Cornplaint ir¡ tire above-entitled acti*n, narning Grupo

as a detbnclant, ûn Der:ermber i, 2014, Una fìled an ex pa$e applicatian ftrr an extension of tin¡e

to eltectuate service u¡:an Gnrpo, (J¡r Dec*n¡ber 11.2014, this Caurt granted tJno's application

arrd pr:rmitir:cl LIno adclitional tin'le" throurgh anil inch"rding Äpril 3û, 2rJ15) tc¡ scrve procçss t{pÕn

Grupo. ûn h,laly 21,2C|15, IJno fîled its Certificatc of Sen¡ice regarding Crupt:.'l'his Certifii:at* ol'

Service includes a Certificatc from the persan that completed the alleged serl'ice *f process ort

Gru¡:r:" in that Certifìcate. the person serving Fuûress li-qts l!{arch 17.2ûi.5, as the date proeess

rvas sorved, anrl lists "Claudia Pal,¡mo lVfartinez" as the identity *f the person c¡n wh+nl it serveri

thc docilments, The Celtiäcate fu$her lists h.{s. l\Cartinez's relationship to Grupo as treing "art

employee in th{r Defendauts legal deparfm€nt." The relationship listed in that {.]erfifìcate is

incolrect" Thr: Declaraticn of Hunlbcrto Ï.oza, Legal üireoton at Gru¡:c. tisnronstrates that h{s.
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þ{artincz is not â persün authorizcd tû åcú:opt le¡gal docunernts on üruprci's behalf, Fle¿¡se fìn<Ì a.

cop1,'of the llecialatittn cif F{r¡mben* Lora attached to ihis h,lotion as Exhibit 1. On Nday 21,

2û15, the same day {.ln* filed its {lc$ificate çf Selvice, it fileil a Threo {3ì Day i\Lotice cif Intent to

'['a[<e []rfbult upcn l)efendarrt Glupo.

$r. ffiffi
'!.her t"Iague Conveniinn an the !ìervice Âlrroadc¡t Juclicial anci F,xtrajudicial Docurnents in

Civil *r Llornnrerçi¿rt h{¿rttels lthe "l{ague {.]unvention") is designed to provide "a mechanisrn by

Ivhich a piaintilf ar,¡rhorized lo serve pro$çs$ un<Jer the t*ivs of its ccuntr:/ tan efLect sen'ice that

rvill givr: applo¡rriate notíce tr: the party being served aricl r"'iil not be o\iection*hle i;r:¡ ttr* cauntry

irr r.vliicir the pariy is se:rved." Ilalrya ,^. ,Ser:oncJ Juclici*Ì üisi ()r¡ur{ ex vel" Cnty, oJ'Flashae, 17

Nev. ?ü8, ?11, l!} P.3cT 2-1çt,241(:0C!1). The l{agr-r*: Canvenlion appliers "in ail û¿ìses, in civil r¡r

con¡rne¡:ciål rnatters, ',r'here there is occasicn to transrnit a jridicial i:r cxtraiudicial docurnent {'ì¡r

service atrroa<,.l." 1i/. at ?41-4?; ,¡ee alro Hague Convention ¡\rt. 1 . The Unitecl States anil Mexicco

irre i.roth ¡rarti*s tu the I'lague Conventiotr, h:{c{}ttrtyu. Àoos. :012 \ÅiL 6138113, at vlû (D" ìtlev.

I)ec. 7. 2til2) ("'llhe Lrr¡ited $tates [and] h4exico , . .&re signatalics tcr thc Convention ol Service

Abraad of .Tudicial and liìx*ajudicial llt¡cunler¡ts in Civil or Cornrnercial Matters"). $iur:e both tlie

Linited litates ¿rnri h4exir-:o ale signatories tt¡ the I'ì.agne Convention, sert'ice of pt'ocess on a

fbreign defenti*nt "tnì¡st crlnfolirì to ilre requilernents of the l-lague Convetttion." Utcite Nat'l Rei

l'un¡:{ t,, ,4rieis, [nt:.,643 Ir. Sr"tp¡r,2d:i?8,3:i:i (-.{.I}.N,Y.2Û{lll); "ree c¿'sr¡ f/çiþs','vçpenwerk

Aktienge"^elÌsc;l¿r¿Í 1,, Sthlunk, 48ö tj.S. 694, 7û5 (198iÌX"[C]ompliance r'¿ith the F{ague

Conventiar¡ is rnanda.tcry in all cases io v;hich it applies").

tlr¡e method ot' service unr'ier the f:tngue Or¡nventiorr is service through the Central

Authoriry cf'the rer:eiving ùounïry, llttlaytt,lT i\er," ilt212,19 F.3d at 24? (?iì{}1) ("selice ntay

go tlir-rugh thc centrnl ieutFrorit¡'c¡f'the receiving ç'r.r$ntrv") (citing Ilague {.1i.¡nr,çntiott Ârt. 5).'lìhis

rvas Plai¡ltilTs choser¡r metlir.ri{ tû r¡ttenìFl serviÊç irr this c¿¡se. (}nüe the O*ntlal Âiuh+ritv

detennines that the ¡6:qr-rr:sf t'or sen'icc is valir{ it rnust s*rve ttre docutnent "by a metliû{l

Frresi:r'ibed by its intr:mal l*iry t'or the sen;icre t.ifldr:cuments in tlornestic actions upon per*qolts l.tho

arer t'idrin its ien.it*ry." I{ague Cìonventicn Arl. 5, 'T'ile i'lagne (lanventicn lays oLtt verrv clearly
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the process which the Ccntral Àuthority must un<lertakç i¡: sc*n,ing ùh*l rfi:cuments, The Centr*i

Authority rnnst servr: the clocr¡ments and then "e:ompletç a Cerlifìcate detailing h<iv"', where, antl

rvhen sçr'¿ice wes made. or explainin¡g rr,'h;,, service did not ûcct¡r," Uniîe Nüt'i Rr:î. Fund" 643 Ir.

liu¡4:.2d li?8 at 3113 (fi.t).N.Y,2ûûß) (citing Hague Convenfion.Art,6). On h'[ay 21" ?üi5,

PlaintifT filed the Certiflrcate it received back fi'onr the þfexican Central i\uthority, In tirat

ü¿rtific¿¡te, the ¿lfïiar:t stal*s {h¿t service wns rnade r-rpt:n Claudia Felorno &lartinez. The

Cr:rtitìcate lists [v(s. fu{*rtine'¡- as heing an "ernployee in the l}efenelants legal departn¡ent.o' As

demr:nstr*tecl Lry the deçl¿r¿tir"rn r-rf'l:'lil.nrheric [,o:ra, {]lautlia ['iìlotno þlarlinez is not autholi;red to

ecoiiìlt legal clor:umr:nts on Gnrpo's behall, Picasc fìntl a cop¡, of. the l]ectaration nf I'lurnberto

i,oza attaclred to this \,{ction as Exhibit 1.

Wl¡ile thc Í{ague Convention detines tlte Frrc¡ç:erdui'r:s {i:n serviçe of process" "lhe legal

suffìcienc"v cfl a founal delivery of iloct¡n'lents milst be n"ie¿¡sul'çrci against some standarri. The

ilt¡nventiolr dt:es not prescribe a standard, so we almost necr:ssarily must rçflr to the internal larv

r¡f itre Íìrrrrn: st$te"" V'olk:s'waget'¡v,er'þ; ¿lk¡ienxesellscha,ft v. Schíunk,48ó U.S, õ94. 614-95 (1988)"

.[n tlre lJnited Íitates, noservice of, ¡rrocess mu"rt comply u,ith both canstitutionai and slatutary'

requir*nrents," iÌ. tirlggs {irp. Ltd, v. Fil*¡iÍo Spa,92{-} F. Supr¡:. 1lü0, litJ3 (t}. Nev. T996). Ther

U¡iiterJ States lìu¡rrenre {)ourt has ern¡rhasized tl'¡at "as a legal rnatter, the Due Process Clause

rec¡uires every rrietku¡d r:í service tü ¡lrovide 'notice reascnab[3r cal-.ulated. uuder all

r:iroirrnst¿r.nùÐs, to apprais* inlerestrd ¡rarties of tire ¡:eudeucy of th* âçtic'tt." l"olln.tuaçe¡ntterk

,4ktir:ngesell.rchaJî, 4Só tj,ü. at 707. 'I'hus. in addilicin ttr cr:mplying with the F{ague {--ouvcntiort

pnocr:clurni lequil'ernents, service r:f' prtl*ess lriust also cot'tìpo¡I to the requirenlettts of the t.hlited

Siates Consritution, .1þe ff¿;re¿¡T¿¡ v.'ïranr¡l S1,4..T. /nc^, 101 F', Su¡4:.2d 158, t{i2 (S.D.N,Y.

2ûUü) ("ín ad<lition to the Iiagr.re (lonventiorì, serr,ìce of ¡trocess tnust alsc¡ satisfy constitutiortal

due prooess"i; ,eøc çlsa Ar:kennünn v, Lt:vine,788 Ir.zd 83û, 83fì (2tl Cir. 1986) (".tervice of

prûÐcss mirst sa{isty bot}r ttre sttttute unclel r¡'hich service is effectuated and constitutiûnal due

¡'r¡¿r¿:ss5"). Tci c¿rnstiÈuiiorrally efTèctu¿ite servi¿e on a fbreign cor¡roretion, service fitust be tlìado

upùn an agcnt, offiec-r, rìr Ëeprcse{ìt¿rtii,e oll th*t {:ûrporâ[ion . See 'l'ara Ã.:finerctls Corp, v, Carneg'ie

Min. & Explot"tttion, Inc:.,21)12 WL 76ù6.53, at *1 ({}. Nev. h4ar. ?,2t112) ("service can be rnade

t
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'llpon a repre.serltativc so integrated wiih tlie organization rhflt he nill knor,r'what h: tlo v"'ith the

psËers. (.ûenerally, servi,:e is sr-rtlficient when rnade upon an individual whc stands in such a

pasitir:n as to render it fair, reasoneble and just to imply the enthcrity on his pari to receive

súrvic,e")lquoting l.-)ire<:Í MrtilS¡tecialisls, Ìn¡:.,-. E¡:lat{")ompuierizet{'I'eths,, /¡ic,,84{} Ir,?dit85,

688 (gth Cir, lilSf{)):.seç: ç\,ça (ir-¡n¡'i {io¡'¿venti<¡n &, Shnt+, ivfgmi, v, ,Att. Ilrçad. (k., ?30 iç{inn.

217, ?-Zt,4I N,\L/,?d 263, :{í5 il!}50) {"iri r-:rder to ruaintain ¿}n fìeltion against a tbre:ign

ccr¡roration . . . service ol prcieess upon it must l-rr: rnade upon its agent. officer" or representative

hi-rre aciing in sr¡r:l"i ú:ap¿tcily, sc¡ thni notioe to him vvill L,e ileemt:d nc¡tico to the e:orlroration"); se¿

¿ziso Courtary il.Irai,roiel, Inr:. v, Tennç:ssee lYal.l;ing Ílorse Bree¿lers'tfu. Exki!:íto¡"s';lssh a{,4w.,

344 F,2d 86ù, 866 i9th Cír. 1965) ("the râtiorlale of all rules f,cr service of process on

car¡roratittns is that sçrviçe n¡ust be maçle on a representå.tive sr] integrated with the cor¡torati+n

suçrJ as tc n¡ake it a priori su¡rposairle ths.t he rvill r:e¿r[ize his responsibilities stìd lint]w rvhat ire

shoultl dt> rvith any legai p¿rf)ðrs serveti un ltirn").

in thÌs case, Plairrljfïcr¡usect the juclici*l docrurnerits tt: t're served u¡ron â persr)rì corlr¡rletely

r¡nrel¿rteil to Cìnipo. 'l'lie per:son lhat ttre judicial dççuments were serv€cl upon" Ciaudia h'alorno

lvlartinez, ís ri¿rt ¿luthorizecf lc accepl jutiicial iloer¡rnents un (ìnrpo's beh*lf'beci¡irse she is not an

agent" of1-ìr:*:r, cit' rcprÐr^ûtlti¡til¿e of {irupr:" Since Lino's servic,e r.ll' proeess Çtinïìcìt be fr-¡trntl

reasonably ci¡lc:ulaterf tc npprise tìrupo of the irenclency of' this actiort, it is *onstitutiun*.iiy

ìnsr¡fTìr:ient.'flhus, while Pl¿riniilï.lid ptlrsue the eorrecÈ ¿harnels fì¡r sen,ice oflprooess when they'

sent the judicial cic¡r:r¡ments i* hdexiço's Clentr¿l duthority, Flairitifï sÈili filitert ic-r enst¡re tha.t the

F(1rsûn served had arry rr:latic¡n tci ünrpci, Fc¡r this Í(ìason, PiairrtifTs sôrv'iot: c,f prc¡ç:ess on Ûru1rr-,

was insuffîcient and Gnrpo rÐ{iircsts ihat it be quasheil,

Tv. l,ìflN.{,ì1.{J$..{{}s

Lino"s atteinpt at service here was not reasonably calculni*cl to nppraise Grrrpo r-rl'the

¡rcndency of this aciìon bçcauser the su¡n¡no¡rs \!¿rs sçr'vt:d upon Clrtttrlia Paiorno lvfartinr:2, a

persor¡ with nn relation to Glr.rpo. Since I-lno ihiled tc $t:Lvt: Grtrpo in â manne:r reasonably

calculated to a¡:praise Grupo if ihis uclion, üruprc, asks that this Ccinrt qurish Unù's tlltempi ai
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serviçe 0fFfo*ess.

ÐAlT1Ð rhis i.. ciay otìJurre, 2û15,

Fë

Cìhristopher B
Ilaniel'i{ubel,

3)

3ü{i S. Foudh
[,as Vegas, NV 89iûl
Toleph':ne: (7t2) S92-8CIÛÜ
ir¿rcr¡imile: (?û2)692-8û99
E-Mail: cbyrd@fclar¿1,ç.p¡I

dnuhe I (a) fì:l¿¡r+'. *om

Attorneys f'crr Di:lhndanls

In ssstsciation wiÍh:

Í,RV[N $$l!{ A[tSF:f t}if S KY dt K{.l nTZ,
LLP
R"ichalcl I. Arshonsky, Esq. (No, 45 I 8)
15:]S3 Venrura Blvd.. Suite 165{l
Sherman {}r.rks, CA 914û3
'I'ele¡rhone: (8 I {1) 3it2-34:14
Facsimiie: (818) 382-3433
þl-,tv{ait; rarshonshy@laklawyers.cr]m

,Attorn*_vs fìrr l.iefendants

tr
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{ltit RT'¡ F' [{] AT'¡t {}F S IIR.V}.{..}¡:

Pursuant to NRüP 5(b), I hereby ceri.ily tli¿rt I ärTr ¿ur employee af the lau' firm of

FENNEh4ûRE CRAIü, P,C.; lhat on j . ru, olJune, 2015. I sen,ecl $ {rue attcl correct cogry of the

docirrnent dcscribecl belor¡' on the parties iistccl b,v the methr¡d ineÌicated at the ¿rltiresses set fhrth

fc;r said parties:

IlocE¡m*mf fierved: ûÐFÐNÐANT üItU$û FÀlVlSÀ, S,A",l)tri C.I/"'s MÛTlt{}I{ TÏ}
Qr.rA.sËr sÐRV[{]il {}F I'R{}CF]$S

Kelly' J. Brinkman" Esq.
{.ioold t}atterson
1975 \¡itlag* Ceriter Cìrcle #l4i)
l..as Vegas,l.iv 8ç134

I I Vir¡ lì-service

[Xl Via U.S. Iv{ait (Ittrr',t registerr:d v,'ith

Ch,V.þ.{l.t' .Program)

t'í{p
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i633)

IlltnrÌ+.1 .53

* ÞìN Fì.ttl$'$s'Ì Rll iï.{:.
3û{l S. Fat¡rth St¡:eet Su1te i 4t)i)

i

I,as Vcnits" NV S9tÛi
'['rl*nlrnnr:: 

f ?{}2) õ(¡2-8û$0
l,¡¡*sìnliìü: (rûzi gge-40,çç

E-h'f*it: g!'-\Ìitii.i'1!.1ìlå{}usgüì,
d ntr bei(J)'f r" tå\;\¡, t ôln

Attorrreys far ilefsndants

Iri ¿,csocd¡¡f ¡arl wi¡Jr :

Richard I. ,,\rshr.¡nsk'"v, tlsq. {No' 451!l}
r,gv${sCIw,EnspiÛNsnct¡ * K {iRTä, LLP
153ú3 Ventur¡r [3lvd.. Suite 165t]

914ú3
-ì¡13-1

A ltoraeys fbl llefencls¡¡ts

T}TSTRåÜÏ' C$T.IR,T

C [,¡\RK C$ []NT'V] NËTr^A.mrt

$.Ë. 1"t.1ü, LL{.Ì, a N:evatl* iiurited liu{rilit¡r Cnse Nç^: .r\-1 4-7Û{í336-i:

cümFâny¡
Ilept, No.: XXK1Ï

Plaintit'tì

vs.

'FÄMS"{, INC., a Çslitìrmia
¡SRUPA F¡\TvåSrq. $.4. Ûn C'V
*orpora0ion,

IJ*fendants.

"tì

Hurnberlo L'c¡za trereby dech¿rcs as foliows:

1. I ¿irn *re Legal Ilirector of Ch'u¡.ro Fåfitso, Íi'A' nË C'V'

2. !n nr3r *apacity as Legal f)Ír*ctor' I have ¡rersonn! kn*r'vlerige ol the fasts herein

a¡rd nrake these stajçm*nts based on my $\,v[1FrÐrs0nal knowledge Rnless ot]renvise slatecl"

3, The inrlivìduaì that tll$intiff in ttiis case clairrs wss served PrÛte$s' Cluudia

i)alorna lvîartinez, çloi:s not havç the authority tc a+ee¡rt legal dÛcunreTìts on {itupo lÌ¿msa's
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penatty of perjury of the La'ñ's of the Str¡fs of Nevada.

[l¡t'I'EÐ this ,.4......" ,Cay of June,2(}15,

4. 'i"he foregoing Ìs truc and ooR"ect to the best of, rny knawledg* oncl heliefl under
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CLERK OF THE COURT

&*l'å!'"*"*
ODM
Kelly J. Brinkman, Esq.
Nevada Bar No. 6238
GOOLD PAf'LERSON
1975 Village Center Circle, Suite 140
Las V 89134

leplr,rne)
436-2654 ax)

)
)

DISTRICT COURT

CLA.RK COUNTY, NEVAÐA

B.E. UNO, LLC, a Nevada limited liability
colllpany,

Plaintifl

vs.

þ-.IIMSA, lNC,, a Calitbrrria corporatiÕl-l;

CRUPO FAMSA, S.A. de C.V,, a Mexican

corporal.ion,

Detènciants

Case No. A-14-706336-C

Dept. No. XXXII

olìp EB p EliY IfJç p çFrNpAN"r
GRUPO FAMSA'S MOTION FOR
OIIDER TO OUASII SERVICE OF

PROCEIiS 4l\I) SETTINGIpÀpLINE
TO. F'ILE,4¡{- ANSWJDR ro

ÇoMPL,ATNT

This nratter having come beflore the Honorable Rob Bare, on July 14.2015, on the Motion

to Quash service r¡f Pr-ocess ("Motion") flled by Delbndant, Crr,rpo Famsa, S.A, de C.V., a Mexican

oorporâtion ("Defendant Grupo []amsa"), against Plaintifll B.E. Uno, LLC, a Nevada lirnited

liability company ("Plaintiff'), regarding the issue of service ol process upon Ðefenclant Grupo

l'amsa; I(elly Brinkman, Esq., of the law firnl of Coold Patterson, appearing on behalf of Plaìntiff,

a¡d Chr.isropher l-t. Byrcl, Ësq,, of the law firm of lrennemorc Craig, P.C., appearing on behalf of

Defendant Grupo Famsa to col'ìtest service; the Court having reviewed the pleaclings ancl papers on

fìle þerein, consiclered the arguments of counsel, being fi,rlly aclvisecl of the premises, linding no

genuine issues of material fact, and good cause appealirrg therefbre, the Court hereby finds as

iblloivs:

rIry.DI¡[GrS pF FACTS

1. On or about ALrgLrst 29,2074, Plaintiff filed its Complaint against Defèndants for

breach of a commercial lease and guæanfy.
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2. On or about December 3,2014, Plaintitr applieci to this Coufi fur an Otder

extending time to eflectuate sen,ice upon Defenclant Crupo Famsa. An Ordcr cxtending time rvas

thereby granted and entercd on or about December ll, 2A14, which extended time to Serve

Defendarrt Crupo Famsa thrnuglr and including April 30, 20i 5'

3. On qr about March l7 ,2A15 , seryicc was etlbctuated upon Defendant Ûrttpo F¿rmsa

through the l-lague Service Convention.

4. OnoraboutJirne l,20l5,DefencJant'sÇounsel fìleclaMotiontoQuash Serviceof

Process allcging seryice upon Defenclalt Crupo lìamsa rvas improper. Det'endanl Grupo Famsa

presented evidence that thil penon allegedty served on behalf of Grupo Famsa was a hostess or

greeter at a Grupo Famsa address and that she lvas not authorized to accept sen¡ice on behalf of

Crupo Famsa. Detbndant Grupo Famsa argued that service of tire hostess did not satisf due

process, even if Plaintiff coLrld demonstrate that it arguably complied rvith the Hague Convention,

5, Cln or about June 16, 2015, Plaintiff filed its Opposition to l)efendant's Motion to

Quash. Plaintiff presented evidence that service uporr Detbrrdant Grupo Fanisa was properly rnade

according to the inter¡ral laws of Mexico and fhe Hague Convention ancl thalNevada laws relating

to service r:f process were preempted.

6. I'laintiffs counsel therealler frled its Reply in Support of Defendant Crupo Famsa,

S.A. cle C.V,'s Motiorr to Quash Service of Process'

cclNclius,toN.-qF LAW

Based upon the furegoing tìndinP;

A. Ptaintiff'properly servecl Defendant Grupo Famsa under the laws of Mexico as well

as the Tïague Convention and that sLrch seryice e{Torts satisfied constitlltional standards of Due

Process;

B. Nevada law regarcling service of process is preetnpted by the Hague Convention

and Me.xican lalv in this case.

C. 11'IS HERI]BY ORDERED, ADJIJDGL,D AND DECREËD IhAT DCÍèNdANI GTLTPO

Famsa, S.A. de C.V.'s Motion to Qr"rash Sen'ice nf Process is DENIED;

cIKJB\l0l 5\o2l'Pldgs\^- 14-?0631ú-C\Drails\Orcìu Denvin¡¡ 6n,¡n', M*'on tn2q'u'fr Ser'ioe vJ .oc
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D. i'I' IS I{EREBY ORDERF,D, ADJUDÛED AND DECREED thAt DEfCTTCIANI CrUPO

F-arnsa has thirtv (130) days from üe datc of this hearing (July 14.2015) in which to tile an Answer

to the Complainl (i.e,, through and incltrding Augttst I 3, 2015).

ORDETI

I"t tS SO ORDFiRÍjD this -._- day of 

-_--... 
--. 20t5'

DISl'RICT COI]RT JTJDGE

Submitted by:

Dated tliis 30't'day of July,2015

GOOLD PAIIT'ERSON

IJy:
Ketly J. Brinkman, Esq.
Ncvada BarNo.6238
1975 Village Ccnter Circle, Suite 140

Ias Vegas, Nevada 89134
A tbrneys Jo r Plaintill'

RIVIEWED I}Y:

Dated this 3Oth day of .luly,2015

FËNN ORI,I CRAIC, P.C

By:
topher Byrcl,

Nevada Bar No. 1ó33

300 S, Foutth Slreet, Suite 1400

Las Vegas, NV 89101
A tlorney .þ r De.fendants

3
C \K,lB\l 0 I 5\022'J)lijg¡',-\" la-?0(rll(¡C'\f)ratisiorder l)cnying OGpo'$ ]v1ouor lo Q!êsh Ser¡ce v5 doc
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D, IT IS HEREBY ORDERED, ADJIJDGED AND DECREED that Defèndant Grupo

Famsa has thirry (30) days from the clate of this hearing (JLrly 14^ 2015) in which to filc ¿rn Auswer

to tlre Complaint (i,c., through and including August 13,2015).

OR.DER

IT tS SO ORDERED this-3 day of ,4""-l ,2015.I

-**ffiY
DISTRICT COURT JUDGË,

Rü[å l3Àtrti
,J iJ i:'ni,ç. l. t $ l' Fr I C'r {lÇ U K'l', il tî Ër4Ft*iF*Ë f'lï 3iiSuLrmitteclby:

Date<J this 30'r'day of July, 2015

GOOLD PATTERSON

Ry
Kclly Esq.man,
l",levada o.6238
1975 Village Center Circle, Suite 140

Las Vegas, Nevada 89134
A rt o rney s Jör P I a in r if.f

REVIEWED BY:

Datecl tliis 3Oth clay of July, 2015

FENNEMORECRAIC, P.C.

By
Christopher l{. Byrd, Esq,

Nevada Bar No. 1633

300 S. Fou¡th Street, Suite 1400

Las Vegas, NV 89101
I tlo rnel.' .f it r De f e ndan ts

3
û.\KJB\1015\022\Pldgs\A- l4'70óllø\Dtan5\Ordcr Dcnyir¡g C¡tpo'i !lo{ion to Qu¡sh Servioc v5.doc
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MOT
Chlistopher Byrd, Esq., NV Bar No. 1633
FENNEMORE CRAIG, P.C.
300 S. Fourth Street Suite 1400
Las Vegas, NV 89101
Telephone: (702) 692-8000
Facsimile: (702) 692-8099
E-Mail: cbyrd@fblaw.com

-and-
Richard L Arshonsky, EsQ., NV Bar No. 4518
LEVINSON ARSHONSKY & I(URTZ, LLP
15303 Ventura Blvd., Suite 1650
Sherman Oaks, CA 91403
Telephone: (818) 382-3434
Facsimile: (818) 382-3433
E-Mail: rarshonsky@laklawyets.com

Attorneys for Defendants FAMSA, INC.,
and GRUPO FAMSA, S.A. DE C,V.

&*l'å!"-^*-
CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

B.E. tlNO, LLC, aNevada limited liability
company,

Plaintiff,

VS.

FAMSA, [NC., a California corporation;
GRUPO FAMSA, S.A. DE C.V., a Mexican
corporation,

Defendants.

CaseNo,: A-14-706336-C

Dept, No,: XXXII

DEFENDANT GRUPO FAMSA, S.A. DE
C.V.'S MOTION TO STAY ALL
PROCEEDINGS RELATING TO GRUPO
FAMSA, S.A. DE C.V. PENDING
OUTCOME OF PETITION FOR WRIT OF
PROHIBTTION ON AN ORDER
SHORTENING TIME

COMES NOW Defendant GRUPO FAMSA, S.A. DE C.V. ("Grupo"), by and through its

attorneys of record, Christopher Byrcl, Esq. of the law firm of Fennemore Craig, P.C. and Richard I.

Arshonsky, Esq. of the law firm of Levinson Arshonsky &.Kurtz, LLP, and hereby moves this Court

for an order to stay all proceedings relating to Grupo, pending the outcome of Grupo's Writ of

Prohibition on an Order Shortening Time ("Motion").

BB URNS/1 07049 64. Í /03 457 0,000 I
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'lhis Vlotitln is lraserl u¡ron tire pål]çr's ancl plenilings on iìle, thr: attacherl points ancl

¡rlr'thori'iies and any oral arp;umerrt that this Clouri mÊy a

I-,atecl: Ângr"rst Ei. - , 201 5 B
4l

, P.C
300 S. Irr¡r.lrth Strer:t Suite 1400
f,as Veg;as. NV 89101
E-h,Iail: cbUiltdhla:y,Q.QlIt
-¡irt<.J -
I{icharrl i. Arshonsk}', HsQ. [NV Bar No. 45 I I I

LIIVINSON AI{SFIONSKY & Kl;R1'2, LI.,ll
I530.i Venlrra Blvd., Snite 1650
Shelrnan llaks, CIA 91403
I:r-.Mail : tTìl'.qh!ì¡),lhli.f,¿3,li,tklil)y..-v..ç¡;,:.,9tìttt
,4 Í t o r n e.v s' /in' D ef'e n danl s F,4 tr [5"4, I N C.,
¿md GR.LIÌ>t) ÍtÁlþ.{S.A, 5..A. D.t:i {"'l.V'.

-QRL).å:K.,lll.{.}.ttlITSåNf ij}lÄMf :

It appear:ing to the sa.tisiiml.ion ol'the (.)ourt, anrJ gootì csu$ç ap¡rearitrg Lherelbre, I'i' lÍì

['l]:ìRtìllY ûR.D[itì.ED thtrt tho f'rrro¡roing i\{r.rtion to fìtny,All ProoeetÌings l{elating to GIìi.l]:r{l

FA\¡lSA, S.A. dc': (.1.V. Penctitg C)utcurne of'!)etition Íòr Writ ol'l]rohibition Qn An Order Strortening

fdree

\.

ìl
C

Tirne sli¿ll be heaycl on

Ei¡ghth Juclìcial Districl Court.

lìes¡rectful I ¡, sr-rbmitted by :

lTf r;NNïi'L'lO tì.Ð {l l{¿\ I G, l}.C.

B
l:ìl:ìN \,
:i0ü S. þ'outh 1400
Las Vr:gas" NV 89101
l:l-h4¿il: sþy::d@&.Laly,çstll
-anci-
Iì.ii:ha"rtl [. Ar:sli<¡nskv, [iÌsq. firi\r Bar" No, 45181
I,E,VTNSON ARSHONSKY & T(UR'|Z, L,L,P

153û3 Venl¡¡ra l:lh¡cl., "$uite 1 650
Sherman Oaks, CA 91403
E-Mail: fa¡¡hruekf:.(Ùl1h,11.qr-yç,i:,s..qcl¡U
Attorneys J:o r l.') efÞ ndants FÁ.fu1,1i,4, IN C.,
and GRUPO I¡AA'[,9¿L, S.A. D.E C.V.

2015 ar P.' 00 e.rn. ìn l)ept. XXXII tLflthe

.... 
.'r,iiÈ::::i!::þ"'" ç

DlST]{l{-11' C()llt{T JU ÐfiE

jiii.-'tìiìì. i.i!:ä.ritir.;¡il:ij\.ìsì'i . i:.,\:.:f:!.r:,iriii..:ii:ri.ri ì,::
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AFFIDAVIT OF CHRISTOPHER H. BYRD, ESQ. IN SUPPORT OF MOTION TO STAY

ALL PROCEEDINGS AGAINST GRUPO FAMSA, S.A. dC C.V. PENDING THE

OUTCOME OF PETITION FOR WRIT OF PROHIBITION

STATE OF NEVADA

COTINTY OF CLARK

I, CHR.ISTOPI-IER H. BYRD, ESQ., being tìrst dr"rly sworn on oath states under penalty of

perjury that the following asserlions are true and correct of rny own personal knowledge:

1. '[. am an attorney cluly licensed to practice law in the State of Nevada and am a

director at the law firm of Fennemore Craig, P.C., attorneys for Grupo. This Affidavit is submitted

in support of Grupo's Motion to Stay all Proceedings Against Grupo Pending Outcome of Petition

f-or V/rit of Prohibition (the "Motion"),

2. This Ex Parte Application is macle ancl basecl upon Eighth Judicial District Court Rule

2.26.

3. Grupo respectfully requests that the Motion be heard on shoflened time to prevent

Grupo from being forced to file a responsive pleading and engage in discovery while it

simultaneously seeks to prosecute a Writ with the Nevada Supreme Court. Pursuant to the Order

submitted to this Court Grupo is required to file a responsive pleading on August 13,2015,

Therefore, Grupo respectfully requests that this matter be heard before the responsive pleading date.

)
)
)

SS

t

CHRISTOPHER H. B

SUBSCRIBED A.ND SVIOR¡{ to before me this{ duv of _44S3¿åh_ ,20t5,

NOTARY PUBLIC in and for the
County of Clalk, State ofNevacla,

J

BA*?8ÂRA BURN$
Notory Puþlic--qtate of Nevacla

APPT, N0.9S-59643..1
My App, Èxpksi Dec€mb€r t5, 2t)t

BBTJRNS/ I 0704964. I /034570.000 I
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il

il

il

il

ll TvTEMORANDUM oF poINTS AND AUTHoRITIES
illl r.

ll uACruAL BACKGR''ND
il

ll ptaintiff filed this action on August 29,2014. Grupo filed a Motion to Quash Service of
il

llProcess ("Motion to Quash") on the ground that Plaintiff did not properly serve Grupo. This

il

llHonorable 
Courl denied Grupo's Motion to Quash on July 14,2015. Grupo respectfully disagrees

llwitfr this Court's finding and is preparing a Writ of Prohibition to the Nevada Supreme Court to
il

lj 
challenge the constitutional insufficiency of the purported service on Grupo. Trial of this matter is

il

llnot set until Janr-rary 4,2016 and cliscovery is not presently schecluled to end until October 9,2015.

llrnu., there is time for the Supreme Court to consider the Writ without any prejudice to Plaintiff if
il

llthe Writ is denied.
illl ,t.

ll oRG u MEN''il-
ll U"cler NRAP 8(c), a Court will generally consider four factors in determining whether to
il

llstaV 
tfre proceedings: (1) whether the object of the fmoving party's] writ petition will be defeated if

il

llthe stay or injunction is denied; (2) whether the fmoving pafty] will suffer imeparable or serious

il

llin:urV 
if the stay is denied; (3) whether the fopposing party.l will suffer irreparable or serious injury

llif tn" stay is granted; and (4) whether the fmoving party] is likely to prevail on the merits in the

il

llappeal or writ petition.
il

ll ft is not necessary for Grupo to satisfy each of these four factors. The Nevada Supreme
il

ll Court has "recognizefd] that if one or two factors are especially strong, they may counterbalanceil"
llother weak factors.' Milcon Gaming Corp. v. McCrea,l20 Nev. 248,251, 89 P, 3d36,38 (2004),

il

llciting Hansen v. District Cottrt,l 16 Nev, 650, 659,6 P, 3cl 982,987 (2000),

ltil A. ALL FOUR FACTOIìS FAVOTI A STAY.
il

ll t. Factors 1-2: The object of the Writ Petition will be defeated if this Court
ll Ooes not grant a Stay. Furthermore, if the Stay is denied, Grupo's due process

ll rights will be violated by having to defend on the merits without being properly

ll terved rvith the summons and complaint in fhis matter.

ll O.upo is preparing a Writ of Prohibition (the "Writ Petition") challenging this Honorable

il

llCourt's Order Denying Defendant Glupo FAMSA's Motion for Order to Quash Service of Process

4BBURNS/10704964. t/034570.000 I
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" 
,ne to lrile Answer to complaint ("order"). In that order, this Court found that 

I

il

il

ljunA S.,,ing Deadline to File Answer to Complaint (ooOrder"). In that Order, this Court found that

llOrtlo" was properly served with process under the Hague Convention and Mexican law. fhe object 
I

lt

llof tfre Writ Petition is to keep Grupo out of this litigation in accorcl with the principles of due 
Iil

ll 
nrocess. The violation of due process cannot be compensated in money or otherwise repaired in the 

I

llevent 
the Nevada Supreme Court agl'ees due process was not satisfied when purportedly serving 

I

llc'upo.
il

ll " 
denial of this Motion will defbat the object of the Writ Petition, as such a denial wili

llr"quir. Gnrpo to actively appear in, participate in, ancl be subject to, discovery and motion practice 
I

ll,n, u 
"ur" 

which ultimately the Nevacla Supreme Court may clecide Grr-rpo was nevet properly ,.ru.d 
Ill'^^'-"-""1

llwith 
process. Consequently, the first of the NRAP 8(c) factors has been met and the Court should 

I

llr.r"t Grupo's motion and order a stay. 
I

ll Otnsen. ll6 Nev. At 658-659, 6 P.3cl 986-987,would seem to suggest that a stay is not 
Iil

llwarranted, but that case is distinguishable. in Hansen, the Court was focused on the now outdated 
I

llAirtin"tion between a general and special appearance, not the effect of the fäilure to comply with due 
I

llOro""rr. The Court concluded no stay was necessary because the moving party could still challenge 
I

il

¡Junsdrctron 
even rf an answer was fîled because the trial court had only made a preliminary finding 

I

llofjurisdlction. 
Thus, the party seeking a writ to challenge jurisdiction was given leave to challenge 

I

ll iulisdiction again at trial. Here, the Coufl macle findings of fact, apparently leaving nothing for 
Iil

llGlupo to contest at trial. Grupo's only remedy is the Writ Petition. Certainly, if Plaintiff believes 
I

il

ll 
,nu, tn" issue ofjuriscliction can still be tried with the rest of the case, then Grupo is prepared to 

Iil

llwittroraw 
the Motion 

I

ll Z. Factor (3): Plaintiff will not suffer irreparable or serious injury if a stay 
I

ll ts granted. 
I

ll ftuintiff wilt not svffer irreparable injury if this matter is stayed as to Grupo, A stay will not 
Iilt

lladverseiV 
affect Plaintiffls lemaining ciaims against FAMSA, which has not sought to stay these 

I

llpro.".¿i,lgs. There is still adequate time to complete discovery-the discovery cut-off date is 
I

il

jl o*."*r, October g , 2OI5 ,and trial is not scheclulecl until Janua ry 4, 2016 . Moreover, 'oa mere d.lry 
I

llin in pursuing discovery and litigation normally cloes not constitute irreparable harm." Mikon 
I

llOo*,nf,l20 Nev. at253,89 P. 39 at 39. Even with a stay as to Grupo, Plaintiff can proceed with I

5BBT.JRNS/l 0704964. l /034570.000 I
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I hereby cerl.ify thnt a copy of the fcrr:e¡going [].llF'liNt]AtYf GRLIPC] FÀIM-S,À' S.A" ]]Ð

(i.v.,s MO'rtûN 1t{} s'ïtA}, A{,n, FRCIcEI¿l}[NGS RIlt,A]ltNG'['Û GRUPÛ l¡AtVtS,å, s"A.

å Ii: C.V. PENIIING {}ti'l'Cûh4*') {}F PE'IlTtrON Ii{}R WÍ{rl' ûF FÑ.(}Í{IFITIC}I\ ON AN

ûRÐ&R [jÈIORTnl{lNG'['ìNtF] was served upon the {cllnrving person(s) either by elei:'tronic

t¡ansmissiop lhrough ihe Wirnet s.ystem pursuant to NLiIìClL ç, Nlt{:lP 5(b) anil EDCIR 7'?.6 or t¡y

rlaiting a copy io the:ir last known atlt'lress, fîrst class mail, postage prepaid for non-rcgistered tìsfit's,

ou this'/tttda-v of Au¡¡trst,20t.5" as firllows:

l{elly J. Brinkman, iÌsi1.
(ior¡lrl .l]¿rtterson

1975 Village (ler(r:r (lircle llI40
I.,as V'cgas, NV 89134

p\l Via llì-service

I I Via U.S, l\,fail (ì'{ot registered wiih
CM/lìL:F Progranr)

r\n y0e cf Irenlleõ1()1'e F.C.

l¡]BUt{NSi r 07049ft4. 11034:j'i0,000 I
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ODM
Kelly J. Brinkman, Esq,
Nevada Bar No. 6238
GOOLD PATTERSON
1975 Village Center Circle, Suite 140
Las Vegas, Nevada 89134
(7 02) 43 6 -2600 (Telephone)
(702) 436-2650 (Fax)
kbri nkman_@ g o o I dp auer s on. com
A tt or ney s fo r P I ai nt iff

DISTRICT COUI{T

CLARK COUNTY, NEVADA

B.E. LINO, LLC, aNevada limited liability
company,

Piaintifl

vs.

FAMSA, INC,, a California corporation;
GRUPO þ-AMSA, S.A. de C.V., a Mexican
corporation,

Case No. A,-14-706336-C

Dept. No, XXXII

ORDER DEryYING DEFENDANT
GRUL()_FAMSA'S MQTTON TO STAY
AI.L PROCEEDINGS IIELATED TO

GITUPO FAMSA, S.A. DE C.V.
T.¡ENDING OUTCOME OF WRIT OF

PIIOHIBITION
Defendants

This matter having come before the Honorable Rob Bare, on August 11,2015, on the

Motion to Stay All Proceedings Related to Grupo Famsa, S.A. de C.V. Pending Outcome of Writ of

Prohibition ("Motion") filed by Defendant, Grupo Famsa, S.A. de C.V., a Mexican corporation

("Defgndant 9.rupo Fzunsa"), against PlaintifÏ, B.E. Uno, LLC, a Nevada limited liability company

("Plaintiff'); Kelly Brinkman of the law firm of Goold Patterson, appearing on behalf of Plaintifl

and Christopher H. Byrd of the law firm of Fennemore Craig, P.C., appearing on behalf of

Defendant Grupo Famsa; the Court having reviewed the pleadings and papers on file herein,

considered the arguments of counsel, being fully advised of the premises, finding no genuine issues

of material fact, and good cause appearing therefore, the Court hereby finds as follows:

A. Taking into account all of the factors under NRCP 8(c) and given this Court's prior

ruling denying Grupo Famsa's Motion to Quash, this Court finds that Defenda¡t Grupo Famsa has

not demonstrated that it is likely to prevail on the merits in its Writ of Prohibition.



üËzE I
OA*H
9s*ste?úl-õ?l
'4ffi2"
uEq
AUÈ-
JLU2O
o9?R
g j'q

pë
o)ù

I

2

3

4

5

6

7

8

I
10

ll
12

r3

l4

15

t6

17

1B

l9

20

2l

22

23

24

25

26

27

28

B. In particular, the Mexican court previously approved the service of the Summons

and Complaint upon Defendant Grupo Famsa and issued a "Certificate" approving such service of

process.

c. I1' IS HEREBY ORDERED, ADruDGED AND DECREED that Defendant Grupo

Famsa's Motion is DENIED.

ORDEII

IT IS SO ORDERED this day of August, 2015.

DISTRICT COURT ruDGE

Submitted by:

GOOLD PATTERSON

By
Kelly J. Esq
Nevada Bar No. 6238
1975 Village Center Circle, Suite 140
Las Vegas, Nevada 89134
Attorneysþr Plaíntiff

IIEVIEWED BY:

FENNEMORE CRAIG, P.C

By
-l'
T-l-

H. Byrd, Esq
Nevada Bar No. 1633
300 S. Fourth Street, Suite 1400
Las Vegas, NV 89101
Attorneyþr Defendants

2
G:\KJB\ I 0 | 5\022\Pldgs\A-l 4-706336-C\Drafts\Order Denying Grupo's Motion to Stay Proceedings v I .doc


